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EXPLANATION 


T HE object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar, 

Corpus Juris Secundtim is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modern digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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3. issues. Proof, and Variance, 88 781-783 

I. Evimhuk, 88 784-786 

J. Thus*, Di»MiiM*At, asm Nonsuit, a km Nsw Thiaju §8 787-792 
IC JvvtmxuT and EtmmmiKY Thekkof, 88 793-812 

L. R*vr*w, 88 813-818 

M. Com and Exp****** ok Litioatiok, 81 819-826 
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EXECUTORS AND ADMINISTRATORS 


XV. AGCOUamNG AND SETTLEMENT, §§ 827-943 

A. In General, §§ S27-S36 

B. Proceedings for Accounting, §§ 837-849 

C. Charges and Credits, §§ 850-851 

D. Compensation, §§ 852-881 

E. Stating and Settling Accounts, §§ 882-903 

F. Operation and Effect, §§ 904-911 

G. Opening, Vacating* or Setting Aside Settlements, §§ 912-923 
II. Review, §§ 924-938 

I. Costs and Expenses, §§ 939-943 

XVI. LIABILITY ON ADMINISTRATION BONDS, §§ 944-9S7 

A, In General, §§ 944-967 

B. Remedies, §§ 968-987 

1. Nature and Form , §§ 968-969 

2. Actions on Administration Bonds, §§ 970-987 

arm foreign and ancillary administration, §§ 988-ioi5 
XVIII. ADMINISTRATORS DE BONIS NON, §§ 1016-1030 
TOT. ADMINISTRATORS WITH THE WILL ANNEXED, §§ 1031-1034 
XX. TEMPORARY OR SPECIAL ADMINISTRATORS, §§ 103JV-1040 
TTT. COEXEOUTORS AND OOADMINISTRATORS, §§ 1041-1047 

XXH. REPRESENTATIVES OF DECEASED EXECUTORS OR ADMINISTRATORS, §§ 1048-1049 
XXin. PUBLIC ADMINISTRATORS, §§ 1050-1053 
XXIV. COLLECTORS AND RECEIVERS, §§ 1054-1055 
XXV. INDEPENDENT EXECUTORS, §§ 1056-1062 
XXVL EXECUTORS DE SON TORT, §§ 1063-1068 

Sub-Analysis 

For Sub-Analysis of §§ 1 to 322 see Vol. 33 

IX. ALLOWANCE TO SURVIVING SPOUSE OR CHILDREN—p 20 
§ 323. Origin, nature, and purpose—p 20 

324. Necessitous circumstances—p 22 

325. Constitutional and statutory provisions—p 22 

326. What law governs—p 24 

327. Quarantine or other occupation or use—p 24 

328. - Nature and extent of right—p 25 

329. - Liabilities incident to occupancy—p 27 

330. -Enforcement or defense of right—p 27 

331. -Forfeiture of right—p 27 

332. Maintenance and support—p 28 

333. Amount or value—p 30 

334 . - Effect of dower and other interests—p 33 

335. - Specific articles—p 34 

336. Persons entitled—p 35 

337. Property subject to allowance—p 39 

338. Priority over other claims—p 42 

339. Mode and medium of payment—p 45 

340. Bar, waiver, or relinquishment—p 46 

341. -Antenuptial or postnuptial agreement—p 47 
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34 C.J.S. 


IX ALLOWANCE TO SURVIVING SPOUSE OR CHILDREN- -Continurd, 

§ 312. *lVs!,iiuni!,ir\ provisions - p 4*? 

343, —■ ■*"- Separate estate or hoinrsfcud* - p 50 

3U, - - * Misconduct, .separation, or divorce- p 50 

Hr — Urhiujuisiiment after death uf dcc/ditit - p 52 

Mh. »— k« marriage -p 53 

‘SIT, - — Pi lay in applying p 54 

2 IS —- ■ Prath of hrm tictary p 55 

3t* J . Set* cvmu *»r srtting apart- p ?f* 

3^» * - Hy persons « milled- p 56 

37. - - Hy r\rni«»>r*i, administrators, commissioners, or appraisers- p 57 

3 4 J. - ■ Appraisement^-p 58 

252. Allowance hy court- p 66 

354, -- - Tunr for application nr allowance p 66 

3*5. — * * Jurisdiction- p 67 

35r», — - Parties and notice - p 68 

257, * Application nr petition p 70 

358, - - - Objections and exceptions- p 71 

359 , *— lAiiKucc—p 72 

360, — - Trial nr hearing, and new trial -p 74 

361, - - - Judgment or order, review, and costs p 76 

362, KfTvct of allowance—p 83 

363, Increase or further allowance' p 8S 

364, Decrease or revocation of allowance-p 80 

365, Rights of creditors--p 90 

366, Rights of heirs, distributees, or legatees- p 92 

X ALLOWANCE AND PAYMENT OP CLAIMS~ p 93 
A, Liasiuhm or Kutatk— p 93 

| 367, Obligations of decedent in general—p f, 3 
368, Secured claims ~p 97 
Joint obligation*- - p 99 
37» Services rendered to decedent— p 10C 
371, —— iVrsons in family relation--p 106 
373 , ^— Amount of allowance—p 116 

373. — Agreement to compensate by will—p 118 

374. Loans or advances to decedent—p 120 

375. Covenants of decedent-"*p 121 

376. Contracts of guaranty or suretyship— p 122 

377. Unmatured and contingent claims— p 122 

378. Debts payable after death—p 125 

379. Claims founded in tort—p 126 

380. Taxes and assessments—p 126 

381. Continuing obligations- ~p 128 

382. Claims barred by limitation ~p 128 

383. Claims arising after death of decedent—p 131 

384 . -- Funeral expenses—p 135 

385 . — Tombstones, monuments* and burial lots—p 138 

386. — Services rendered to estate—p 139 

387. — Loans or advances to estate —p 148 

388. — Expenses of administration—p 149 

389. — Support* etc., furnished to decedent”* family—p 151 

390. Claims of executors or administralors—p 151 

391. Miscellaneous claims—p 152 

392. Agreement of representative to piy-f 156 

393. Purchase of claims against estate—p 156 
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34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


X. ALLOWANCE AND PAYMENT OP CLAIMS—Continued 

B. Presentation and Allowance— p 156 

§ 394. Necessity for presentation—p 156 

395. - Effect of representative’s knowledge of existence of debt—p 159 

396. - Effect of suit on claim—p 159 

397. Statutory provisions—p 161 

398. What claims should be presented—p 162 

399. - Public debts—p 168 

400. - Contingent, unmatured, and unliquidated claims—p 169 

401. - Claims arising after death of decedent—p 173 

402. - Claims of representative—p 174 

" 403. - Secured claims—p 175 

404. Against whom statutes of nonclaim run—p 178 

405. Time for presentation—p 179 

406. - Computation of time—p 182 

407. - Postponement and interruption of statute—p 182 

408. - Extension of time—p 183 

409. Place of presentation—p 184 

410. By and to whom presentation made—p 184 

411. Notice to creditors—p 186 

412. Notice of intention to present claims—p 191 

413. Notice of presentation or filing—p 191 

414. Presentation and filing in general—p 191 

415. Sufficiency of presentation—p 191 

416. Statement and verification of claims—p 194 

417. - Statement—p 194 

418. -Verification—p 200 

419. Evidence as to presentation—p 207 

420. Withdrawal of claim—p 208 

421. Effect of presentation—p 209 

422. Effect of failure to make due presentation—p 212 

423. - Excuses and relief—217 

424. Waiver of due presentation—p 224 

425. Allowance or rejection—p 226 

426. - By personal representative—p 227 

427. - By commissioners—p 231 

428. - By court—p 234 

429. - Set-off—p 238 

430. ■■ Setting aside allowance—p 239 

431. - Effect of allowance or rejection—p 244 

432. —— Collateral attack—p 249 

433. - Review—p 250 

434. -Costs and allowances—p 257 

435. Proof of claim at second audit—p 258 

C. Disputed Claims— p 258 

1. Contest of Claims Generally —p 258 
§ 436. In general—p 258 

437. Statutory provisions—p 258 

438. Who may contest or object to claims—p 258 
430. Duty of representative to contest claims—p 259 

440. Grounds, time, and mode of objection—p 259 

441. Waiver of objections and estoppel—p 261 



EXECUTORS AND ADMINISTRATORS 


34 C.J. 


X. ALLOWANCE AND PAYMENT OP CLAIMS—Continued, 

C. Disputed Claims—C ontinued 

2. Proceedings for Determination —p 262 
§ 442. Arbitration—p 262 

443. Reference—p 263 

444. Hearing before commissioners—p 267 

445. Proceedings in probate court—p 269 

446. - Probate jurisdiction as to disputed claims—p 269 

447. - Nature of proceeding—p 272 

448. - Defenses—p 272 

449. - Parties, citation or notice, and appearance—p 273 

450. - Docketing claims—p 273 

* 451. - Pleadings—p 273 

452. - Evidence—p 277 

453. - Hearing, findings, and decision—p 286 

454. -Judgment—p 292 

455. Review—p 295 

456. Costs—p 304 

D. PmORITTES AND PAYMENT-p 306 

§ 457. Authority and duty to pay—p 306 

458. Classification and priorities of debts—p 307 

459. - What law governs—p 307 

460. - At common law—p 307 

461. - Under modern statutes—p 308 

462. Claims of executor or administrator—p 330 

463. Advances to pay claims—p 333 

464. Interest on claims—p 335 

465. Attorney’s fees and expenses of creditors—p 339 

466. Time of payment in general—p 339 

467. Payment before allowance or order—p 340 

468. Mode, sufficiency, and effect of payment—p 341 

469. - Compromise—p 344 

470. Application of payments—p 346 

471. Improper payments—p 346 

472. Liability for failure to pay claims—p 349 

473. Proceedings to enforce payment—p 350 

474. Deficiency of assets in hand—p 354 

475. Reservation of assets—p 354 

476. Liability of creditor to refund—p 355 

477. Release by creditors—p 358 

478. Property available for payment—p 359 

479. - Real and personal property—p 360 

480. - Rents of realty—p 363 

481. -Marshaling assets—p 364 

XL DISTRIBUTION OF ESTATE—p 364 

A. Rights, Duties, and Liabilities— p 364 

§ 482. Authority and duty to make distribution—p 364 

483. - Admission of, or charging with, assets—p 367 

484. Priority of debts over legacies, devises, and distributive shares—p 367 

485. Assent to legacy pr devise—p 368 ' 

486. Executor or administrator as legatee or distributee—^-p 371 

487. Time for disfributio'n—p 372 1 # 1 J 4 

488. Evidence as to distribution—p 377 

489. Receipt or release—p 378 
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EXECUTORS AND ADMINISTRATORS 


XI. DISTRIBUTION* OF ESTATE— Continued, 

A. Rights, Duties, and Liabilities—C ontinued 

§ 490. Security and refunding bond—p 379 

491. Advances and disbursements by representative—p 382 

492. Mode and sufficiency of payment or distribution—p 385 

493. - Distribution in kind—p 386 

494. - Retaining indebtedness due by legatee or distributee—p 390 

495. - Application of payments—p 396 

496. - Notice and tender—p 396 

497. - To whom payment should be made—p 396 

498. - Equalization of payments—p 402 

499. Payment of annuities—p 402 

500. Effect of payment or distribution in general—p 403 

501. Improper, erroneous, or premature payment or distribution—p 406 

502. - Payment to wrong person—p 409 

503. - Payment before order or decree for distribution—p 410 

504. - Overpayment—p 411 

505. - Liability of legatee or distributee to refund in general—p 412 

506. - Restitution on reversal of decree—p 414 

507. Delay in or failure to make payment or distribution—p 415 

508. Interest on legacies or distributive shares—p 416 

509. Reservation of assets—p 419 

510. Liability to refund on deficiency of assets—p 421 

511. - In absence of refunding bond or other indemnity—p 421 

512. - Liability on refunding bond or other indemnity—p 424 

B. PaOCEEDINGS FOR PAYMENT OR DISTRIBUTION-p 425 

§ 513. Nature and form of proceeding—p 425 

514. Jurisdiction—p 426 

515. Who may institute proceedings and conditions precedent—p 428 

516. Time for proceeding—p 429 

517. Right to object to distribution—p 431 

518. Defenses—p 431 

519. Parties, process or notice, and appearance—p 431 

520. Pleading—p 434 

521. Evidence—p 437 

522. Proceedings of auditor or commissioner—p 438 

523. Examination and settlement of accounts, and appraisal of estate—p 439 

524. Hearing and determination—p 439 

525. Order or decree for distribution—p 444 

526. — Form and requisites—p 445 

527. - Entry—p 447 

528. - Setting aside, correcting, and modifying—p 448 

529. - Construction, operation, and effect—p 452 

530. - Collateral attack—p 460 

531. - Enforcement—p 461 

532. - Order for partial distribution—p 462 

533. New trial—p 464 

534. Review—p 464 

535. Costs and attorneys* fees—p 471 

XXL SALES UNDER ORDER OF COURT—p 472 
A* I» General— p 472 

§ 536, Authority in general; statutory provisions—p 472 

537. When authorized generally—p 473 

538, For payment of debts—p 474 
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34 C.J.S. 


XU. SALES UNDEE OEDEE OP COTJET—C "ontinued, 

A. In Gknkkal—C ontinued 

§ 526. - Existence and validity of debts—p 476 

540 . - Debts created after death of decedent—p 478 

541. - Insufficiency of personalty— p 470 

542. - Account of administration—p 482 

542. For payment of legacies—p 482 

544. Fur distribution—p 482 

545. Effect of testamentary provisions—p 484 

546. Who may apply for salc—p 486 

547 . - Compelling application—p 488 

548. Property or interests subject to sale—p 480 

540 , - Lands devised by decedent—p 405 

550 . - Property not owned by decedent at time of death—p 405 

551. - Property held or claimed adversely to decedent—p 496 

552. — Homestead—p 40/ 

552. Amount to be sold—p 501 

554. Payment or security to prevent sale—p 502 

B. Pkockkeunoa yon Sae.k~p 502 

§ 555. In general—p 502 
55 f>. Nature and form of proceedings—p 504 

557. —— Actions for sale—p 505 

558. Joinder of proceedings—p 505 
550, Time for proceeding—p 505 

560. Jurisdiction—p 508 

561. Parties—p 509 

562 . Petition or other application—p 512 

562. -- Collateral attack on sufficiency—p 517 

564, Citation or notice—p 517 

56$, -~ Presumptions; collateral attack—p 522 

566. Objections and exceptions—p 524 

567. Interference of other proceedings involving land—p 525 

568 . Hearing and determination in general—p 526 
566 , Evidence—p 527 

570. Proof ami contest of claims—p 527 

571. Determination as to sufficiency of personalty— p 520 

572. Trial of title of decedent ami adverse claims to property—p 521 
572, Dismissal or discontinuance—p 523 

574, Order or decree of sale—p 532 
57 $, — Form and requisites—p 524 

576 . — Relief granted—p 536 

577. — Amendment or vacation—p 526 

578. — Operation and effect in general—p 527 

579. - Collateral attack—p 540 

580. — Staying execution of order—p 54! 

58 L —— Second order of sale—p 54 i 

582, Essentials to be shown of record—p 542 
582. Appraisal of property to be sold—p 542 

584. Review—p 542 

585. Enjoining sale—p 546 

586. Failure to procure sale—p 547 

C p 547 

S 587* Authority and powers in making sale generally—p 547 
588. Persons authorised to sell—p 547 
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EXECUTORS AND ADMINISTRATORS 


XII. SALES UNDER ORDER OF COURT—Continued, 

C Sams —Continued 

§ 589. Oath—p 549 

590. Special bond for sale—p 549 

591. - Liability on bond—p 551 

592. Notice of sale—p 553 

593. Manner and conduct of sale—p 556 

594. - Time and place of sale—p 556 

595. - Sale in bulk or in parcels—p 558 

596. - Public or private sale—p 558 

597. Terms and conditions—p 559 

598. Who may purchase—p 561 

599. - Executor or administrator—p 562 

600. Bids or offers—p 566 

601. Payment or recovery of purchase money—p 568 

602* Rights and liabilities on failure or refusal of bidder to complete purchase—p 
571 

603. Proceedings to recover purchase money—p 574 

604. Resale and recovery of difference in price—p 577 

605. Equitable relief of purchaser—p 579 

606. Report or return—p 579 

607. Confirmation—p 581 

608. - Necessity—p 585 

609. - Evidence, hearing and determination—p 586 

610. - Form and requisites of confirmation and entry of record—p 587 

611. - Effect of confirmation or refusal to confirm—p 588 

612. - Review—p 589 

613. Second sale—p 591 

D. Annulling Salk after Confirmation —p 592 

§ 614. In general—p 592 

615. Right to attack sale—p 592 

616. - Estoppel and ratification—p 593 

617. Time within which sale may be annulled; limitations and laches—p 595 

618. Collateral attack—p 597 

619. Grounds for annulling sales—p 598 

620. - Defects in proceedings prior to order—p 599 

621. - Improper order—p 600 

622. — Defects in proceedings after order—p 601 

623. Proceedings to annul—p 605 

624. - Forum and form of remedy—p 605 

625. - Parties and notice—p 606 

626. - Pleading and evidence—p 607 

627. - Trial or hearing, judgment, and review—p 609 

628. Effect of setting aside —p 610 

629. Settlement with purchaser when sale avoided—p 611 

630. -Reimbursement for purchase money—p 611 

631. - Reimbursement for improvements—p 613 

632. — Liability for rents and profits—p 614 

633. -Liability of purchaser who assumes mortgage—p 614 

E, Onsaumon and Effect of Salk —p 614 

I 634. In general—p 614 
635* Divesting of titles and Hens—p 615 

636. — Title of heirs or deviseeth-p 615 

637. -Dower or wtesy right*—# $15 
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XEL SALES UNDER ORDER OF COURT—Contimwd, 

EL Ol'KKATION* AND KfFK(*T OF SALK—C OUtiniR'd 

§ 63N. - Encumbrances—p 616 

639. - Leasehold interest—p Ol7 

f»40. - Rights t »f purchasers from and creditors of heirs and devisees*' p 617 

64i. Title and rights of purchaser—p 617 
612.-Warranty and caveat emptor-—p 618 

643. —— Protection of bona fide purchasers and curative statutes—p 6Ji) 

641. -When title passes— p 621 

645. —Proceedings to perfect rights of purchaser—p 622 

646. Liabilities of purchasers—-p 623 

F, Conveyance —p 624 

§ 647. Necessity—p 624 
648. Authority to convey—p 624 
619. — - Duration and extent of authority p 62S 

650. To whom conveyance made- p 625 

651. Form, contents, and execution p 626 

652. Construction, operation, and effect- -p 628 
(>53. •• Conveyance as evidence*-p 629 
654. Mortgage p 630 

G. DinrojtjTioN or I'iuk , km» 8 -p 630 

§ 655. In general ~p 630 

656. Satisfaction of mortgages and other liens—p 632 

657. Payment of Costs and expenses of sale—p 633 

658. Disposition of surplus p 633 

659. Vy whom proceeds received and distributed—p 634 

660. Duty of purchaser as to application of proceed*— p 635 

11. Lutm.irr or RwnnwrNTATivic—-p 635 
§ <* »l. In general- p 635 
662. For purchase money—p 636 
553, -—— Failure to collect p 6.16 

664, For negligence or misconduct in srlling—p 637 

665, For purchasing at his own sale — p 637 

666, Estoppel—p 638 

J3XL INSOLVENT ESTATES — p 638 

§ 667. In general- p 638 

668. What law governs— p 639 

669. Insolvency proceedings- p 639 

670. —— Jurisdiction* ~p 639 

571 , —~ Ground* for declaration of insolvency—p 640 

672. —— Procedure--p 641 

673. Estoppel to assert insolvency—p 642 

674. Effect of representation or declaration of insolvency — p 643 

675. Commissioners or auditors—p 645 

676. Collection and management of estate—p 646 
577 , — Actions—p 647 

678, Sales and conveyances under order of court—p 647 

679. Presentation and allowance of claims—p 648 

580. - Proof of claims —p 652 

681, — Allowance or rejection—p 652 

682, - Review—p 653 

683, Rights and remedies of creditors— p 654 

10 



34 C.J.S. EXECUTORS AND ADMINISTRATORS 

aan. INSOLVENT ESTATES— Continued, 

§ 684, - Actions—p 655 

685. Payment of claims and distribution—p 657 

686. - Proceedings and decree for distribution—p 662 

687. - Accounting and settlement—p 663 

XTV. ACTIONS—p C64 

A. In General —p 664 

§ 688. Capacity of personal representative to sue or be sued—p 664 

689. - Action by representative against himself—p 665 

690. - Special or temporary administrator—p 665 

691. Statutory provisions—p 665 

692. Rights of action by representative—p 665 

693. Rights of action against representative—p 667 

694. Rights of action by creditors or others interested in estate—p 668 

695. Rights of action between coexecutors or coadministrators—p 671 

696. Liabilities in respect of conduct of action or defense—p 671 

697. Conditions precedent to action by representative—p 672 

698. - To set aside fraudulent conveyance—p 673 

699. - For injury to or conversion of personalty—p 673 

70l>. Conditions precedent to action against representative—p 673 
70 L - For debts of decedent—p 682 

702. - Other actions—p 683 

703. Defenses in action by personal representatives—p 685 

704. Defenses in action against personal representative—p 687 

705. Form of actions by representative—p 690 

706. Form of actions against representative—p 690 

B. Capacity in Which Representative Sues on is Sued— p 692 

§ 707. Actions by representatives—p 692 
70S. - Causes of action accruing in decedent’s lifetime—p 693 

709 . - Causes of action accruing after decedent’s death—p 693 

710 . - Particular actions—p 694 

711. —— Where representative has been charged with or has accounted for pro¬ 

ceeds of contract—p 698 

712. - Where representative is sole beneficiary—p 698 

713. Actions against representatives—p 699 

714. - Actions on contracts of decedent—p 700 

715. - Actions on contracts of representative—p 700 

716. - Actions based on tort—p 702 

C Sit-Off oh Counterclaim—- p 703 

§ 717. Actions by personal representatives—p 703 

718. - Mutuality of demands—p 704 

719. —■ Particular demands—p 705 

720. —— Actions between representatives of different estates— p 709 

721. —. Effect of insolvency of estate—p 709 

722. —- Necessity for presentment or demand—p 711 

723. — Necessity of pleading set-offs—p 713 

724. Actions against personal representatives—p 713 

D. JURISDICTION and Viwot— p 715 
§ 72 5. Jurisdiction—p 715 

726, - Estoppel to object to jurisdiction-—p 724 

72 7* Venue—p 724 

728. —— Change of venue—p 726 

11 



execttous and administrators 


34 C.J.S. 


XIV. ACTIONS—ToutiniMMl, 

K. Timk to Sru, Limitations, ani* T.a« , hks---ji 726 

§ 72* K Premature commencement of action—p 726 

730. Limits inns in actions by personal representatives—p 73! 

731. Limitations in actions against personal representatives—p 732 

732. -- Actions on claims against estate—p 732 

733. -Other actions—p 75(> 

734. Laches -p 75S 

735. —— Claims of creditors—p 759 

736. --Claims of legatees or distributees- p 759 

b\ Pautii.s p 7o<> 

§ 737. In general--p 760 
73s, Actions relating to personalty—p 761 

730, Joining representative as party defendant on refusal to sue—p 7(>5 

740. Actions by creditors of estate- p 765 

741. Actions relating to land p 7n8 

742. Actions or suits for legacies nr distributive shares p 777 
713. Actions for u»rts committed by decedent and others*-p 780 

741. Actions based cm wrongful acts of personal representative- p "Ml 
745, Other actions* -p 7M2 

7lo, Joinder of coexccutors or coadmiiiistrators— p 785 
717. Joimler of representatives of different estates- p 787 

748, Personal representative as party in both individual ami rcpreHeiratite ca¬ 

pacity— p 787 

749. Personal representative as plaintiff and defendant in same action—p 7H8 
75*1. intervention— p 788 

751. Joinder of personal representatives m actions by legatees or distributees- p 
7W 

O. PWOCMMI AtfO Al9»r.AltAN’rlt—p 791 
§ 752. lWe**~p 791 

753, «—— Cuexeeutors or rundowns*rntors—p 792 

754 , -Defects, objections, and amendment*-- p 793 

755, Appearance—p 793 

H. l*MAni8<i—1» 794 

1, RttRje A/'plictibl*' to Actions Centrally —p 794 
5 756. In general —p "94 

757. Declaration, petition, complaint, or bill—p 795 

758 — Allegations of representative capacity and authority to sue or be surd 

—p 795 

759 .-Profert and oyer—p 799 

7ft*l — Allegations negativing premature commencnnent of suit—p 801 
7 ftl, — Variance between process and declaration — p 801 
7ft2. Plea or amwer—p 801 

763, - Denial of representative capacity or authority to sue or be sued—p 801 

764 , _ pjenr administravit—p 804 

765, - Statutes of limitations—p 806 

766, —— Premature commencement of action—p 807 

767, —— Filing and withdrawal of pleas—p 808 

768, Kepiication and subsequent pleadings—p 808 

769, Demurrer —p 810 

770, Amendment—p 812 

771, Verification—p 814 
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XIV. ACTIONS—Continued, 

II. Pleading —Continued 


2. Pleadings in Particular Classes of Actions —p 815 
§ 772. On claims in favor of estate—p 815 

773. On claims against estate—p S18 

774. - Declaration or complaint—p 819 

775. - Plea, answer, and affidavit of defense—p S27 

776. - Demurrer—p 830 

777. To set aside fraudulent conveyances—p 830 

778. For legacies or distributive shares—p 831 

779. Miscellaneous actions—p 832 

780. Answers in actions against several personal representatives— p 842 


3. 


Issues, Proof, and Variance —p 842 
§ 781. Issues and matters to be proved—p 842 

782. Evidence admissible under pleadings—p 845 

783. Variance—p 848 


I. EVIDENCE—p 850 

§ 784. Presumptions and burden of proof—p 850 

785. Admissibility—p 862 

786. Weight and sufficiency—p 871 


J. Trial, Dismissal and Nonsuit, and Nkw Tiual— p 894 
§ 787. Trial—p 894 

788. - Questions of law and fact—p 896 

789. - Instructions—p 900 

790. - Verdict or findings—p 902 

791. Dismissal and nonsuit—p 903 

792. New trial—p 904 


JC Judgment and Knjpohcemknt Thereof*— p 904 

§ 793. Rendition, form, and requisites of judgment—p 904 

794 . - Judgment by confession or consent—p 906 

795 . - Judgment by default—p 906 

796. - Particular forms of judgment on trial of issues—p 906 

797. - Judgments in particular actions—p 910 

798. Entry and transcript of judgment—p 911 

799. Amendment and correction of judgment—p 9U 

800. Operation and effect of judgment—p 912 

801. - Establishing existence of assets—p 913 

802. - Establishing indebtedness of estate—p 914 

803. — Persons entitled to share in recovery—p 914 

804. - Lien—p 915 

805. Satisfaction and set-off—p 915 

806. Execution and enforcement generally—p 915 

307. — Property subject to execution—p 921 

308. — Issuance, form, and requisites of execution—p 922 

309. - Lien, levy, or extent and custody of property—p 922 

810. —- Stay, quashing, vacating, and relief against execution—p 923 

811. - Sale under execution—p 924 

812. Actions on judgments—p 924 

L. Review— p 925 

§ 813. In general—p 925 

814. Requisites and proceedings for transfer of cause —p 926 
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XIV. ACTIONS —Continwcd, 

L» Rkv i ew—C on t i n tied 

§ SI5. Parties—p 926 

810. Presentation and reservation of grounds of review—p 926 

817. Dismissal or withdrawal— p 92b 

SIS. Determination and disposition of cause—p 926 

M. Costs and Kxpknhks or Litksation— p 926 
§ 819. Costs in general—p 926 

820. —— Personal liability of representative—p 927 

821. -Liability of estate—p 933 

822. -Wlifii personal representative entitled to costs—p 935 

823. —— Security for costs—p 936 

824. — Award of costs—p 937 

825. —— Judgment anti execution—p 937 

82<». Attorneys* fees and other expenses of litigation—p 938 

XV. ACCOUNTING AND SETTLEMENT—p 941 

A, In CitiSTIMt* P 911 

§ 827. Definitions—-p 941 

828. Duty account—p 941 

829. -Time for accounting- p 942 

830. -—. Who entitled t<> require accounting— p 915 

831. - Who may he required to account- p 949 

832. —— Person acting in different capacities« p 951 

833. — - Scope of liability and property to he included--p 952 

834. - Relief from duty— p 955 

835. -KflVct of failure to account—p 957 

836. Private accounting ami settlement—p 958 

B. PiWKmmsnH rtm ArrouNTtNO—p 959 

§ 837. In general—p 959 

838. Nature of proceeding—p 960 

839. Jurisdiction— p 960 

840. -Probate courts—-p 965 

841. —— Territorial jurisdiction—p 971 
8*12. I .imitations and laches— p 972 

843. Audit or approval before settlement—p 975 

844. Stay of proceedings- p 975 

845. Voluntary accounting- -p 976 

846. - Citation or notice—p 978 

H47. Compulsory accounting—p 980 

H48. —- By probate proceedings—p 980 

849 . —— By action—p 986 

C CltAKOKS AfiU CfueniTN—p 1002 
$ 850. Charges—p 1002 
85 L Credits—p 1005 

D, Compensation— p 1008 

§ 852. Right to compensation—p 1008 

853. - Statutory provisions—p 1009 

854 . - What Jaw governs — p 1010 

855. —. Void or irregular appointment—p 1010 

856. — Necessity far judicial allowance—p 101 i 
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XV. ACCOUNTING- AND SETTLEMENT—Continued, 

D. Compensation—C ontinued 

§ 857. — Effect of testamentary provisions—p 1012 

858. - Effect of agreements—p 1013 

859. - Priority of claim—p 1013 

860. For what services allowed—p 1013 

861. From what fund payable—p 1014 

862. Commissions—p 1015 

863. - On what allowed in general—p 1016 

864. - Legacies and distributive shares—p 1019 

865. - Investmcn/is, income, receipts, and disbursements—j 

866 . - Real property and its usufruct—p 1024 

867. Amount of compensation—p 1027 

868 . - Extra allowances—p 1029 

869. - Effect of testamentary provisions—p 1031 

870. - Effect of agreement—p 1032 

871. Temporary or special administrators—p 1033 

872. Coexecutors and coadministrators—p 1034 

873. Successive administrations—p 1036 

874. Where representative also trustee or guardian—p 1038 

875. Waiver or renunciation of compensation—p 1044 

876. Forfeiture or deprivation of compensation—p 1045 

877. Jurisdiction, proceedings, and review—p 1052 

878. - Jurisdiction—p 1052 

879. - Time for allowance—p 1053 

880. - Proceedings for allowance—p 1054 

881. Tax on commissions—p 1061 

E. Stating and Settling Accounts— p 1062 
§ 882. Form and requisites—p 1062 

883. Objections and exceptions—p 1065 

884. —— Persons entitled to object—p 1067 

885. - Time for making and filing—p 1069 

886 . - Grounds—p 1070 

887. - Form and sufficiency—p 1072 

888 . —— Waiver and estoppel—p 1073 

889. - Exceptions to partial accounts—p 1074 

890. Hearing and reference—p 1075 

891. - Submission of issues to jury—p 1077 

892. - Matters to be determined—p 1078 

893. - Reference—p 1082 

894. Evidence in general—p 1086 

895. Presumptions and burden of proof—p 1086 

896. -Admissibility—p 1090 

897. - Weight and sufficiency—p 1091 

898. Vouchers and proof of payment—p 1094 

899. Examination of representative—p 1096 

900. Production of books—p 1097 

901. Examination of legatees—p 1098 

902. Findings and conclusions—p 1098 

903. Order or decree—p 1099 
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XV. ACCOUNTING AND SETTLEMENT—Continued, 

F. Operation and Effect —p 1104 

§ 904. Final settlement—p 1104 

905. - Persons and matters concluded—p 1107 

900. - Effect on pending actions—p 1110 

907. - Effect on jurisdiction of probate court—p 1110 

90S. - Collateral attack—p 1111 

909. Ex parte settlements—p 1112 

910. Annual or partial settlements—p 1112 

911. Settlement on resignation, removal, or death—p 1114 

G. Opening, Vacating, or Setting Aside Settlements —p 1115 

§ 912. In general—p 1115 

913. Jurisdiction—p 1115 

914. Grounds for relief—p 1113 

915. Time for application—p 1122 

916. Who may attack settlement—p 1124 

917. Forties and process—p 1125 

918. Heading—p 1126 
910. Evidence—p U27 

920. Hearing and determination—p 1129 

921. Effect of opening or setting aside—p 1130 

922. Effect of refusal to open accounting—p 1131 

923. Annual or partial settlements—p 1132 

II. Review —p 1133 

§ 924. In general—p 1133 

925. Orders and decrees revicwablc—p 1134 

926. Persons entitled to review—p 1137 

927. Presentation and reservation in lower court of grounds of review—p 1140 

928. Parties—p 1141 

92*). Time for instituting proceeding—p 1142 

930. Requisites for review—p 1144 

931. Record—p 1145 

932. Scope and extent of review—p 1148 

933. - Presumptions in support of order or decree—p 1149 

534 . - Discretion of lower court—p 1150 

935 . - Findings of fact—p 1151 

936 . - Former accounts—p 1152 

937. Hearing, determination, ami disposition—p 1152 

938. Operation and effect of decree—p U55 

I. Costs and Kxfrnhjsr— p 1155 

§ 939, In general—p 1155 

940. Counsel fees and expenses of settlement—p 1156 

941. Allowance or assessment to contestants—p 1159 

942. Personal liability of executor or administrator—p 1160 

943. Costs of appeal from accounting—p 1162 

XVI. INABILITY ON ADMINXBTKATXON BONDS—p 1163 
A* In General— p 1163 

| 944, Nature and extent of liability—p 1163 

945 . - Bonds of corepresentatives—p 1166 

946. - Successive or additional bonds—p 1166 
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XVI. LIABILITY ON ADMINISTRATION BONDS—Continued, 

A. Ik General —Continued 

§ 947. - Public officer’s bond—p 1167 

948. - Estoppel—p 1168 

949. - Indemnity to sureties—p 1168 

9f)0. Property covered—p 1169 

951. - Property received or converted before execution of bond—p 1171 

952. - Debts of representative to estate—p 1172 

953 . - Property not assets of estate—p 1173 

954. - Proceeds of sale of realty—p 1173 

955. - Property held in capacity other than as executor or administrator—p 

1174 

956. Functions and acts covered—p 1175 

957. Discharge of sureties—p 1178 

958. - Settlement and discharge of principal—p 1182 

959 . - Giving new bond—p 1183 

960. - Discharge by order of court—p 1184 

961. Breach of bond—p 1186 

962. - Failure to collect assets—p 1188 

963. - Failure or refusal to pay, or wrongful payment of claims—p 1188 

964. - Failure or refusal to i>ay legacies or make distribution—p 1189 

965. - Failure to account, or to turn over assets to successor—p 1190 

966. Conclusiveness of adjudication against principal—p 1191 

967. Who may enforce liability on bond—p 1194 

B. Remedies —p 1197 

1. Nature and Form —p 1197 
§ 968. In general—p 1197 

969. Summary proceedings—p 1198 

2. Actions on Administration Bonds —p 1200 

§ 970. Right of action; actual injury necessary—p 1200 

971. Conditions precedent—p 1200 

972. - Establishing liability of estate—p 1201 

973. - Final settlement and accounting—p 1202 

974 . - Prior judgment and return of execution against principal—p 1203 

975. - Establishing devastavit in separate suit against principal—p 1204 

976. - Leave to sue—p 1204 

977. Time to sue, limitations, and laches—p 1205 

978. Defenses—p 1207 

979. Set-off and counterclaim—p 1210 

980. Jurisdiction and venue—p 1210 
98L Parties and process—p 1212 

982. Pleading—p 1215 

983. Evidence—p 1221 

984. Trial, judgment, and review—p 1226 

985. —— Equitable relief against judgment—p 1229 

986. Damages or amount of recovery—p 1229 

987. Costs—p 1232 

XVH. POEB1GH AND ANOXL&A&Y ADMINI0TBATION—p 1232 
§ 988. Foreign appointment—p 1232 

989. Ancillary appointment—p 1233 

990. -Situs of assets—p 1236 

991. -Dependent* osn 
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XVIL FOREIGN AND ANCILLARY ADMINISTRATION—Continued, 

§ -Persons entitled to appointment—p 123“ 

- Time for appointment—p 123S 

'AD. -Proceeding*, for ap(M>imment—p 12.VJ 

9'*5. — . Hnihi- -p 1240 

1,1 **■ - — OjuTatinn and effect of Appointment—p 1240 • 

9*>7. -Revocation of letters; removal—p 1241 

Relation between ancillary and domiciliary representatives—p 1242 
990 Title to assets*—p 1242 
KHH), ('olivet nm of assets—p 1244 
100 L Disposition of property—p 1246 

1002 . Sales under order of court—p 1248 

1003. Presentation and allowance of claims—p 1249 

1004. Payment of claims - p 1251 

11X15. Transmission of residue to domicile—p 1253 

loot*. Distribution of estate--p 1255 

IlXir. Actions by foreign representatives »*p 1256 

KniS, — — - Right of actions, conditions precedent, and defenses—p 1256 

1009 — - Waiver of objection as to incapacity—p 1262 

lOOt. -— Limitations -p 1202 

1011. —■—- Proceedings p 1J(*3 

1012. Actions against fun igtt representatives— p 1265 

1013. *-Liability to suit- p 12o5 

1014. Proceedings - p I2b8 

1015. Accounting' p 12o*J 

KVHI. ADMINX8TEAT0R8 D£ BONIS NON p 1272 

§ 101b. Appointment and qualification—p 1272 

loir, Nature of office and source of title—p 1272 

101 K, —- Klrmcnts bearing on necessity or propriety of appointment—p 1273 
101 **, —~ Right to appointment' p 1275 

1020. . Jurisdiction ami proceedings*-]* 1 277 

1021, -- Operation ami effect of appointment—p 1278 

1022, “■ — Ilfiticl—1> !27o 

1023. Assets to be administered—p 1279 
1024 Powers duties, and liabilities—p 1281 

1025. - Powers and duties in general—p 1281 

1026 — Collection of assets—p 1282 

1027. ——- Distribution—p 1283 
1028 — Liabilities—p 1283 

102 *>, KlTcct of contracts and transactions of predecessor—p 1283 
1030. Administrators de bonis non with will annexed—p 1284 

XIX. ASKXNX8TEAT0ES WITH THE WILL ANNEXED —p 1283 
9 1031. Appointment—p 1285 

1032. —— Proceedings for appointment—p 1291 

1033. - Bond—p 1293 

1034. lowers ami duties—p 1293 

XX TEMPORARY OB SPECIAL ADMINISTRATORS—p 1296 
9 1035. In general—p 12% 

1036. Proceedings for appointment—p 1302 

1037. Bond—p 1306 

1038. Setting aside appointment —p 1306 
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XX. TEMPORARY OR SPECIAL ADMINISTRATORS—Continued, 

§ 1039. Duration and termination of authority—p 1306 
1040. Powers, duties, and liabilities—p 1307 

XXL COEXECUTORS AND CO ADMINISTRATORS—p 1316* 

§ 1041. In general—p 1316 

1042. Powers and duties—p 1317 

1043. - Collection and management of estate—p 1319 

1044. - Allowance and payment of claims—p 1323 

1045. Liabilities—p 1323 

1046. Acting executor or administrator—p 1328 

1047. Surviving executor or administrator—p 1329 

XXII. REPRESENTATIVES OF DECEASED EXECUTORS OR ADMINISTRATORS—p 1330 

§ 1048. In general—p 1330 

1049. Duties and liabilities—p 1331 

XXHL PUBLIC ADMINISTRATORS—p 1334 
§ 1050. In general—p 1334 

1051. Appointment, qualification, and tenure—p 1335 

1052. Right and duty to administer—p 13.39 

1053. Administration by other public officials—p 1344 

XXIV. COLLECTORS AND RECEIVERS—p 1348 
§ 1054. Appointment—p 1348 
1055. Powers, duties, and liabilities—p 1349 

XXV* INDEPENDENT EXECUTORS—p 1349 
§ 1056. In general—p 1349 

1057. Powers, duties, and liabilities—p 1352 

1058. Presentation of claims—p 1356 

1059. Actions—p 1356 

1060. Compensation—p 1358 

1061. Protection of estate in c*\se of misconduct—p 1358 

1062. Abandonment of office—p 1359 

XXVI* EXECUTORS DE SON TORT—p 1359 

§ 1063, Definition and nature of office—p 1359 

1064. How office or liability assumed—p 1360 

1065. Rights and liabilities—p 1364 

1066. Effect of acts—p 1368 

1067 . Effect of subsequent issue of letters to executor dc son tort—p 1369 
,1068. Actions and proceedings by or against executors dc son tort—p 1370 
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34 C.J.S 


§ 323. Origin, Nature, and Purpose 

The right to a “widow's allowance" or a “family al¬ 
lowance" out of the estate of a decedent is of purely 
statutory origin. Such an allowance is usually an abso¬ 
lute provision to which a widow Is entitled in her own 
right, and is independent of any dower or other dis¬ 
tributive interest in the estate, being intended primarily 
to provide comfort and support pending administration of 
the estate and as a substitute for the support furnished 
by decedent. 

The right of thv surviving spouse or the family 


of a decedent to an allowance out of the estate pend¬ 
ing its final administration is of purely statutory 
origin, 1 and is not recognized hv the common law.- 
Such an allowance, commonly known as the willow’s 
allowance,’* or the family allowance, 4 is usually an 
absolute provision to which a widow is entitled in 
her own right* and which she may dispose of as she 
sees proper. 6 It vests immediately on the death of 
the decedent 7 and is independent of any dower or 
other distributive interest in the estate 8 and in ad 


X. tVS. -Buck v. McLaughlin. C.C. 

A.Cut., ts b'.M m, 

Alaska.- Kimt Snt. Hank of Kntr¬ 
im nk* V. NiMUf. 9 Alaska inn. 40.1, 
el tiro; Corpus Juris. 

Cal. In re Kind's Kstute, 121 I MM 
7 to. 721. citing Corpus Juris 
Hills v, Superior <'<»urt In and for 
Los Angi’b* Coumy. 279 I*. Ml 5, 

207 cni. iitii;. *;;» a.l.h. 2»;«. 

<b« Kerr v. Mc,\unity. I8H S IV 5*7. 
1*3 C,n. 365, citing Corpus Ju¬ 
ris. 

M»». .bifghit v, Mimkley, App.. 161 
H.W.2d 524. 625, citing Corpus Ju- 
rfs. 

Moni tn re Wilson's Kit title. 66 P.2d 
73T tl»S Moni. 17*. tor> A.!#.It. 367. 
• 4 C,J p 2.10 not«n KK 9«». 
fib tin. McDaniel v. Kelley, 8 8.K. 

2t! 672, «t < In. App. 106, 

Mo. JHeglin v, Mnnkley. App., 181 
S UV 2d 524, 628, 4 It in* Corpus Jtu 
di. 

24 C.J, P 230 not IN SR. Pi. 

3* €*«•!«•,-—I«i re Williams* Kstntc. 72 

I MM 476. 101 Cola, 262 « , /m khelm 
v. 3Sm Ithclnt. 228 P 268. 76 C«»lo, 

161 (ilovtr V. 4Mover, 160 I*. 878, 
69 i *»ilii, 72, 

I>r|. In r*« llmui Kntntr. 

Orph., 3 A 24 900, 

Or.~ In re Hhcpard's K»tatc, 49 IV24 
414R. 182 Or, 16, modifying 41 l*.2d 
444, 152 Dr. 18. 

24 4\J. |* 230 mu* 92 

4U Out, -In re King's Baiate, 121 f*. 
2d 716 "1111111 v, Superior Court in 
and for l«os Angeles t.'auwy, 279 1\ 
60S, 307 Cm I, 666. 98 A .UK, 366— 
In r* Finch, 160 IV 856. 173 Owl. 
462. 

Utah,—In re Pugsley. 78 I*. 680. 27 
Utah 489. 

8. Oa,—Anders v, First Nut. Bank, 
143 S,M 98. 168 <3«. 883. 

Mo,—Brisco* v. Merchant* & Miner* 
Bank, App., 102 B.W,2d 781—Mona¬ 
han v. Monahan's Estate, App,. 89 

S.W.3d 183, 

Wash.—In re Welch's Batata, 94 P.2d 
788, 300 Wash, 686, 

84 CJ. p 380 not* 93. 

VwMl right 

Eight of widow of decedent to a 
year's support la a “vested right” 


and the enurtn are Jealous of any at¬ 
tempt to encroach on It.— Washburn 
v. Mnshhurn, 13 S.M.24 190, 64 (in. 
App. 38«. 

Title independent of husband*! 

A widow does not sneered to the 
huMhiiml'M title to property set apart 
to her aa a year's support, hut ac¬ 
quires the same adversely to his ad¬ 
ministrator by virtue of the statute 
conferrlnK such right. International 
Baking Co. v. Polk, 296 8.W. 472. 166 
Teiut. 461 -24 C.J. p 230 note t»2 t«J. 
Cfl« 

U) The tide to personalty set 
apart as a year's support passes to 
the widow for the use intended.*-- 
International Baking Co. v, Polk, su¬ 
pra. 

(21 In so far us judgment credi¬ 
tors' rights to levy thereon are con¬ 
cerned. property which Is set aside 
to a wife or widow and her minor 
children for n year's support must 
he used for that purpose. Plckron v, 
Phillips. 160 M. 1C. 615. 173 tin. H»7. 

(3) Bights of creditors generally 
see infra | 385. 

might to usufruct only 

(1) tn Louisiana under Rev,Civ. 
t'ode art 3252. a widow in necessitous 
circumstances is vested with only 
the usufruct of the amount received 
from her deceased husband's estate, 
and has an obligation to account to 
children or other descendants of de¬ 
ceased husband at termination of the 
usufruct.-• Succession of iilekhnm, 
I«a.App<. 197 Ho. 924—Da rum v, lH*n- 
na, La, App., 161 Ho. 348—Johnson v. 
Bolt. La.App,. 146 Ho. 376, 

(3) The legal usufruct thus pro¬ 
vided for Is created by operation of 
taw and must be governed by and 
conform la the rules established In 
the Code on the subject of "Usu¬ 
fruct,"—Taylor v. Taylor, 181 Bo. 
643, 189 La. 1084. 

t3) However, being of money. It is 
an imperfect or quasi usufruct in 
which ownership U transferred and 
usufructuary has right to use It as 
she thinks best, reserving to heirs 
the right to claim any part of sum 
not expended at her death or remar- 
rtege.—Dunns v» Banns, supra. 

20 


(4) Whether the widow is required 
to give security as usufructuary de¬ 
pends on whether the children, whose 
property would he subject to the us¬ 
ufruct, are the children of the usu¬ 
fructuary and the deceased; where 
they are, no security is required.— 
Taylor v. Taylor, supra. 

(5) Hn also, where dee* need's chil¬ 
dren by former run (Tinge nr*- majors, 
widow is not requir* d to gi\c se¬ 
curity.- Holt v. Sure* srtlun of Holt, 
tUH So. 897. 19 La App. 136. 

6. Neh.* In re Pled her. 119 N.W. 
232. HU Neb. 156. 

24 CJ. p 230 note 93. 

7. tin. Partners Hank of Tlfton v. 
Williams. 6 H.K.2d 195. 18R tSa. 7H9 

-Anders v, Klrsi Nat. Hank. 142 
B.K. 98, 165 (la. 682- McDaniel v, 
Kelley. 8 S.K.2d 872. 61 On.App 
105. 

Minn.—tn re McBride's Kstate, 263 
N.W. 106. 198 Minn. 319. 

Mo. -Hriscoe v. Merchants Miners 
Bank. App,. 102 H.H'2d 781. 

N.M,—In r<t White's Kstttte, 73 I\3d 
316. 41 N.M. 831. 

Xu 3P*an»yIvaala 

<1> A widow's exemption Is re¬ 
garded ns n wife's inchoate proper*> 
right in her husband's estate, which 
Iteeonms complete when, and tml> 
when, she sustains her claim to It, 

In re Hildebrand, 101 A, 886, 263 Pa 
112— In r* Davies' ttstnfc. 31 A 2d 
617, 148 Pa.Htiper. 7—In re Bell's 
Kstate. 10 A,2d 835. 139 Pa.Muprr. H 
—In re Hoock fur's KsUt». 26 Pa. 
Dlsl, 763—In r« Dlllnmn's lCwtale, 13 
Northumb.Lrg.J, 3u6. 

(21 The right of widow or of child 
Is determined with reference to date 
claim is made and not aa of date of 
death of d*c*aacd.—In re tietl'a Be- 
lute, supra. 

8* Ark,—Moudy v. Bradley, 140 S.W, 
2d 113. 200 Ark. 830. 

Pal.—In re Myera’ Estate, 1 i».3d 
1013, 116 Cal,App. 443. 

Cola,— -In re William*' Estate, 72 I*. 
3d 474, 101 Colo, 863— In re Mad- 
rll's Estate, 304 t\ 433. 71 Colo. 
133. 

Minn.—In re McBride** Estate, 863 
N.W. 106, 196 Minn. 319, 
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dition to any provision made for the widow by will, 9 
its primary purpose being to provide comfort and 
support pending administration of the estate and as 
a substitute for the support furnished by decedent. 10 
Such an allowance is in the nature of a preferred 
claim against the estate 11 the effect of which is to 

Mo.—In rr* Stambnugh's Estate, 225 
K.W, 1711, 21(1 Mo.App. (526. 

Ohio.—In rt‘ Wornet'H Instate, 22 N. 

10.2d 4*10, fit Ohio App. 304. 

Pa.—In rr Stauffer's Estate, 80 Pa. 

Super. 531. 

Wash.—In re Andrew's Estate, 212 P. 

1073, 1 1174 , 123 Wash. 546, quoting 
Corpus Juris. 

24 (\J. p 231 note 35. 

Personal right in nature of gratuity 
U > In Louisiana the right granted 
to a widow “In necessitous cireum- 
stnnees" Is not a right of inheri¬ 
tance, hut is in the nature of a 
gratuity.—Succession of Blokhum, 

La. App., 107 So. 324—Johnson v. 

Holt, La.App., 146 So. 375. 

<2) So also in Pennsylvania the 
widow's statutory exemption is not 
a right of inheritance, hut a legal 
gratuity based on existence of fam¬ 
ily relation at time of decedent's 
death. —In re Oramm’s Estate, 198 A. 

653. 329 Pa. 528—In re Pell's Estate, 
in A.2d S35, 139 Pn.Super. 11—In re 
I'Vnyo's Estate, 1 6 1 A. 

Super. 560 In re Stauffer's Estate, 

89 Pa,Super. 531—In r« Hraum’s Es¬ 
tate, 86 Pn.Super. 245—In re Wal¬ 
ston's Estate, 27 North,Co., Pa., 47. 

Statutes not homestead or exemption 
laws 

Award statutes, such ns statutes 
permitting an award in lieu of home¬ 
stead, are not. strictly speaking, 
homestead and exemption laws.—In 
re Welch’s Estate, 94 I\2d 758, 200 
Wash, 680. 

Xu Georgia 

(1 1 n has been frequently stated 
that the statutory provision relating 
to a year's support Is a part of the 
statute of distributions.—Edwards v. 

Addison, 2 SUC.2d 77. 80. 187 «a. 756. 
reversing 199 S.E. 230, 68 Ga.App. 

615, mandates conformed to 2 S.E. 2d 
748, 60 Oa.App, 35—Farris v. Hattie, 

7 8.K. 262, 263, 80 Go. 187. 

(2) It does not follow from this, 
however, that a year's support 
should be placed on the same basis 
as other portions of the statute of 
distributions, since the “ordinary 
law of distributions" and the law 
governing a year's support are en¬ 
tirely distinct and independent.— 

Edwards v. Addison, supra. 

0. Ga. 

21 Ga.App. 545. 

xa Alaska.—First Nat. Bank of 
Fairbanks v. Stout, 9 Alaska 400. 

Colo.—In re Bradley's Estate, 106 
PM I003 a 106 Colo. 500—In re 


limit the power of a testator to dispose of his prop¬ 
erty, 12 and is favored by the law. 13 While it is 
sometimes considered as a debt of the estate, 14 there 
is authority to the contrary, 15 and usually it is re¬ 
garded as more in the nature of a part of the cost 
of administration. 16 The widow’s allowance is not 

Orphans* allowance is a preferred 
claim against the estate.—In re Mad- 
e, 204 P. 483, 71 Colo. 123. 
Cal.—In re Bain’s Estate, 31 P. 

Id 211, 137 Cal.App. 547. 

Idaho.—Lemp v. Lt?mp, 184 P. 222, 

32 Idaho 397. 

S.D.—In re James, 160 N.W. 525, 38 
S.D. 107. 

Wash.—In re Hopffgarten’s Estate, 

59 P.2d 298, 186 Wash. 546. 

Statute providing for summary ad¬ 
ministration of small estates limits 
the general power of testamentary 
disposition.—McMillan v. Boose, 115 
l\2d 37, 45 Cal.App.2d 764. 

13- Cal.—In re Taylor’s Estate, 65 
P.2d 537, 12 Cal.App.2d 374. 

14. Ill.-—Hamilton v. First State 
Bank of Willow Hill. 254 Tll.App. 
55—Allen v, Allen, 222 Ill.App. 438, 

v. Allen's Adm'r, 18 
Ohio St. 234—In re Wernet's Es¬ 
tate, 22 N.E.2d 490, 61 Ohio App. 
304. 

Widow’s award fixed by court 

“When the widow’s award was 
fixed In the county court the Judg¬ 
ment allowing it placed it in the 
same position as that of a claim al¬ 
lowed against the estate."—Hamilton 
v. First State Bank of Willow Hill, 
254 Ill.App. 56, 67. 

15. Del.—Pike v, Satterthwaite, 15 
A.2d 430, 1 Terry 696. 

24 C.J. p 231 note 97. 

Exemption 

The title passes to the widow, not 
ah a debt due her but rather In the 
.nature of an exemption.—Interna¬ 
tional Baking Co. v. Polk, 295 S.W. 
472, 155 Tenn. 461. 

Bncpmbxauce higher than debt 

A twelve months' support is not a 
debt, but is an encumbrance higher 
than & debt.—Dougherty-Llttle-Red- 
wlne Co, v. Hatcher, 161 S.K. 796, 
169 Ua. 858. 

16. Colo.—Ahlf v. King, 298 P. 647, 
88 Colo. 425— Stockholm v. 55ack- 
heim, 225 P. 268, 75 Colo. 161. 

Or.—In re Shepherd’s Estate, 49 P. 
2 d 448. 152 Or. 15, modifying 41 
P.2d 444, 152 Or. 16. 

Tenn.—Hyder v, Hyder, 06 S.W.Jd 
235, 16 Tenn.App. 64. 

24 C.J. p 231 note 98. 

Not dependent on administration 
The widow's right to the statutory 
exemption of personal property is 
not dependent on the existence of a#' 
administration.—Blankenbeete v, Fos¬ 
ter, 89 So. mu 206 Ala. 
v, Moore, 73 Ala. 648. , ■ ■ . t * 


606, 105 Ph. 


-Latch v, Latch, 94 S.E. 853 


Williams’ Estate, 72 P.2d 476, 101 
Colo. 262—In re Bubser’s Estate, 
204 1 ‘. 333. 71 Colo. 95. 

(Sa.—National City Bank of Rome v. 
Welch, 186 S,E. 596, 53 Cxa.App. 
628. 

Iowa.—O’Day v. O’Day, 292 N.W. 516, 
228 Iowa 650. 

Mo.—In re Bernays’ Estate, 126 S. 

W.2d 209, 344 Mo. 135. 

N.Y.—In re Macneal’s Estate, 22 N. 
Y.S.2d 293, 176 Misc. 947—In re 
Oaroleo’s Estate, 20 N.Y.S.2d 581, 
174 Misr. 288—In re Schoenfelder's 
Estate, 292 N.Y.S. 647, 161 Misc. 
054—In rc Levine’s Estate, 284 N. 
Y.S. 255, 157 Misc. 454—-In re Fee- 
luch’s Estate, 26 N.Y.S.2d 390. 

Or.—In re Shepherd’s Estate, 49 V. 
2d 448, 152 Or. 15, modifying 41 l\ 
2d 444, 152 Or. 15—In re Frizzell’s 
Estate, 188 V. 707, 95 Or. 081. 

Pa.—In re Bell’s Estate, 10 A.2d 835, 
139 Pa.Super, 11. 

Wash.—In re Welch’s Estate, 94 I\ 
id 758, 200 Wash. 686 , 

Wifi.—In rc Sullivan’s Estate, 229 N. 

W. 65, 200 Wls. 590. 

24 C.J. p 230 note 93. 

Double purpose 

The statutes providing for widow's 
allowance furnish temporary means 
of support for the widow and minor 
children and also prevent them from 
becoming a charge on the state.—In 
re Beauchamp’s Estate, Del.Orph., 
A.2d 900. 

Extension of duty to support 

statutory provision for a year's 
support is but an extension for one 
year after his death of husband’s 
duty to provide for wife.—McAdams 
v, McAdams, 146 B.W.2d 140, 177 
Tenn. 07—Redmon v, Fuller, 130 S, 
W.2d 724, 23 Tenn.App. 623. 

Joint support of widow sod children 
Property set aside as a year's sup¬ 
port to a widow and minor children 
Is intended for their Joint support 
and maintenance.—Walden v. Wal 
den, 12 S.E.2d 345, 191 Oa. 182- 
Farmers Bank of Tifton v. Williams, 
5 S.E.2d 196, 188 Ga. 789. 

Rftason or purpose immaterial 
Reason for exemption statute be 
comes immaterial if effectuation of 
unmistakable terms of statute comes 
in conflict therewith.—In re Schoen- 
folder's Estate, 292 N.Y.S. 647, 101 
Miso. 654. 

MU S.D,—In re Somerville's Estate, 
266 N.W. 168, 64 S.D, 238. 

Priority over other claims generally 
see infra § 338. 
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§ 323 

an advancement, 17 and it cannot be set off against 
a debt due by the widow to the estate, 18 although it 
may be denied her pending litigation. 10 The pro¬ 
vision for the widow’s allowance is usually held to 
apply regardless of the testacy or intestacy of dece¬ 
dent 21 * or the solvency or insolvency of the estate;- 1 
but, if decedent left no estate or assets sufficient for 
providing the statutory allowance, no obligation 
rests on the executor or administrator to furnish 
it.-- Where, as is sometimes the case, certain speci¬ 
fied articles are set aside as exempted for the wid¬ 
ow, such articles are not to he treated as assets, and 
arc not subject to distribution, nor can they be 
claimed from the widow by the personal representa¬ 
tive of the decedent. 23 

The continuance of personal property exemptions 
for the benefit of the surviving husband, wife, or 
children of a dec*dent is considered in the (\J.S* 
title Kxemptinns § 2d, ako 25 < \J. p 22 note 21 *p 
22 note Homestead rights of the surviving hits 
band, wife or children are discussed m the (\J.S. 
title Homesteads. 22*f J'H, also 2*1 t\|, p note 
M p inn note 22. 

§ 324. Necessitous Circumstances 

Under no mil* although not other, statutes the survjv- 


34 C.J.S. 

Ing widow, children, or family must be in necessitous 
circumstances to be entitled to an allowance. 

Under some statutes the right to an allowance out 
of a decedent’s estate is contingent n:t the surviv¬ 
ing widow, children, or family being in necessitous 
circumstances. 24 When necessitous circumstances 
are shown, the widow is entitled to the allowance, 25 
but an allowance may be properly refused where no 
good reason is shown for granting it, 26 or where it 
appears that the widow has already received more 
than the amount to which she is entitled. 27 On the 
other hand, there is also authority for the view that 
the right to an allowance is an absolute one, not 
dependent on the necessitous circumstances of the 
widow 28 and that the court’s discretion extends only 
to the amount to be awarded, and an allowance may 
not be denied entirely. 20 W hether the possession of 
a separate estate or homestead by a widow bars her 
right to allowance generally is discussed infra § 342. 

§ 325. Constitutional and Statutory Provi¬ 
sions 

Statute* providing for allowances or exemption* to 
the widow* or families of decedents are based on sound 
public pihcy and will generally be liberally construed 
for the purpose of effecting the object intended. 
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17* T*'X IVire V, Knff. Torn App.. 4* 
S \V :*il (nullifyIni; K» ff v. I'm* 

Civ Apt*. 25 RW 2 d 264. 

Wfeeik estate Is solvent* turn ever, tin 

iX'iiipliuit i«f p*rr<irmt property t«» 
itie \vid*»w uni minor children of n 
dct'crl* til Itlldrr entile eOllurre i*t r*' 
Knrded a« in (hr nature of nn ml* 
\ Hiirrfiit ||( |u (firm to h*' Accounted 
f**r by ihrfn uii final xet f lenient n* 
purl* nf their dutrihutlir shares, or 
(heir if (here is u will 

disposing «f th*« entire estate Hun¬ 
ter v, U*w, 6 * Ain, 365. 

t*. <*ttl gtilKtry v, Nash 36 V 2 d 
US, 1 t’nUd 503. 

N*,Y.~ In r« Marneal'* Kstnlr. 22 N 
Y,R 2 d 203. 174 Mini*. 94? 

Trx.~ Uraverton v. U»avertnn. 4«» 
Te*. 318. 

Wot shareable arelast comwwaty 
interest 

Allowance of yor‘# support le not 
rhentmlilii efTnlnni widow's twriioe 
nf community esut* in adromisira* 
tor*s hand* on ftnsl dtstributiun - 
PttOS v. Koff. Tsx.Com.App., 46 KW 2d 
966. modify ins ICoff v. Face. Civ. App.. 
35 H.W. 2 d 264. 

19. N,Y.~~ Cooks v. Darker, Hopk. 
134. 

m* Mias.—Stewart v. Stewart, «6 So. 
694, 133 Miss* 615. 

Mo.—In re Flynn's testate, 67 B.W,34 
771# 616 Mo. App. 1167. 


It t Hhttrmn v Itnnrmii. 12u A 66 . 45 
It l M. 

'.'4 C ,f. p 232 pole 2. 
at. On Clark v CJnrk* 5 ft K. St! 710 . 
iS2 App 71s 

l.» Surrr‘«>n..l* nf Tricon. 177 Ho. 590, 
1 Un Mu Succession of K»ml* 
\pp. I? 1 ’ Ho 633 Huccessinn of 

IWlliytinrr. App. 176 Ho. 6S4, 

Hooker v. Porter, 173 N.R 
.-73 Mean. 316. 

Mn Nidy v. Him*. 44 H.W,2d 186, 226 
M«» App, 610. 

Trim Krdmon v. Fuller. 136 ftW.Sd 
*24. 23 Term,App, 623. 

T*x. In rn May*' Future, Civ,App,. 

41 H.W.2d 306. error refused, 

21 C J. p 236 note 67. 

&ft» l*a.~-Week er I y's delate, li 
Wkly.NUT. 237. 

66* Minn,—In re Mcliride's V8*tfttf», 
263 N.W, 105, 185 Minn 319. 

N.Y. - In re Mc.Vnrnnr/i’* ICiUIr, 345 
N.Y.H. U 6 . m Mrsc, 626. 

24 L\J. p 13 2 note 5, 

94* l*a. Succession nf Hlrkhxm. 
App., 197 Ho, 92 4—Terrell v, Ter¬ 
rell, App., 151 Ho. 661, affirmed 155 
H«. 57. 

24 t\J. p 333 note 6 . 

DasMlH eimunstanoee rather 
than phytlMd ooaditloa or ability to 
earn money determine widow's right 
to allowance out of succession of 
deceased husband.—Succession of 
Kuntx. La. App, 179 Ho, 623—Suc¬ 
cession of Hawk, 120 Bo, 93, 9 La* 
App, 311, 


Time of determination 

Whether u wi I* w is left in **««• 
ressltiiu* H mm winners" I* to he dr- 
lermlned h y the cnmlit on cxi*Hriir 
at the moment of the (hath of her 
huxlmnd In re Turn)’* *i 

Hi. 12, 115 Us, 7VS— SucreMelon of 

Kuril*. Un.App,. J7'J Ho. 623, 

85. Un - Succession of T icon. 177 
So, Son. jsn Uu sm < Ut ., ,,^i„ n 
of ltoi*e||hroek. 115 Ho 4. 175 !«s. 
li *43 Turner v, lumrs, 26 Us. \nn, 
615 Sner,‘Hxl,.n of Hunt*. App, 
1 79 Ho. 623. 

34 t.ji ^ 232 n«ue 6 fal (1>. rhj. 
CTompsllind personal representative 
to advance allowance 

Judae may compel executor or ad- 
minletrstor of thornuahly enivrnt 

MP't'ejtxlun to adiSm'r tu decedent's 

widow In nrcrseitmis cirrumslanrrs 
sufflcieni allowance f**r her main- 
ten a nee, if wrtl within nmmint even- 
tuslly cumins tn her -Huecessfon of 
Wenpert. 156 H«*. 4/3. 160 |«a, 463— 
HuccesMon of Uedei. 143 Bp. 56, 176 
lot. 336, 

86. Ua. r>» ttoinblAnc's Buccssaion, 
33 l^a.Ann. 17. 

34 T.J. p 333 note 7. 

«?* !#a - -Bucresslon of floach. 19 So. 
443, 155 U 541. 

SB* Ohio.—In r# <*rouse*a Setate, 
164 N.S. 353, 44 Ohio App, «l. 

flk Vu—Sawyer v» Sawyer, 16 Yt. 
345. 
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§ 325 


The validity of statutes providing for allowances 
or exemptions to the widows or families of dece¬ 
dents are in the first instance dependent on govern¬ 
ing constitutional provisions. 30 While such statutes 
are sometimes given a strict construction, 31 and are 
generally presumed to be prospective and not retro¬ 
spective, 32 they arc based on sound public policy 33 
and will generally be liberally construed for the pur¬ 
pose of effecting the object intended. 34 They can¬ 
not, however, be extended beyond their obvious pur¬ 


pose, 35 and, being in derogation of the common law, 
must be understood as effecting no change in that 
law beyond that clearly indicated in express terms 
or by necessary implication. 36 Where a particular 
statutory provision relating to allowances or ex¬ 
emptions is omitted from a later statute dealing with 
the same subject, it may have the effect of repealing 
such provision, 27 but repeals by implication are not 
favored, and both statutes will be permitted to stand 
if possible upon any reasonable construction. 38 


3a Statute dispensing with admin- 
istrative expenses 

Statute authorizing surviving 
spouse to receive up to Ave hundred 
dollars free of coats or expenses of 
administration is not unconstitution¬ 
al a» applied to estates of less than 
live hundred dollars since executor 
is primarily liable for costs and stat¬ 
ute authorizes dispensing with ad¬ 
ministration for small estates.— 
Schmehl v. Schmehl, Ohio App., 31 
N.B'Sd 259. 

Statutes extending or enlarging ex¬ 
emptions 

(1) Legislation extending existing 
exemptions to the heirs of the par¬ 
ty enjoying the same does not im¬ 
pair contract obligations or Infringe 
the rule of inviolability of remedies. 
--Alexander v. Kilpatrick, 14 Fla. 
190. 

(2) But subsequent legislation 
which attempts to enlarge the ex¬ 
emptions beyond those existing at 
the time the debts of the husband 
were contracted does Impair the ob¬ 
ligations of contracts and is invalid. 

—Hell v. Hall, 76 Ala. 546. 

(3) What law govern* generally 
see infra § 326. 

Overlapping rights as affecting va¬ 
lidity 

The fact that separate statutory 
provisions may give parallel and 
overlapping rights does nut of it¬ 
self Justify the court in deciding 
that cither is rendered nugatory by 
reason of the presence of the other. 
—In re McPIelland's Adm'x, 235 N, 
7.S. 690, 134 Mine. 166. 

31* NT.J.—In re Cunningham’s Es¬ 
tate, 3 A.ld 876, 17 N.J.Mlsc, S3, 
Wash.—In re Tyler’s Estate, 250 I*. 
466. 140 Wash. 679, 61 A.L.R. 1088. 

$ft» Colo.—-In re Elam's Estate, 99 P. 

2d 243, 104 Colo. 136. 

34 C.J. p 333 note 17. 

S3. Colo.—-In re Bradley’s Estate, 
106 P.3d 1063, 106 Colo. 600. 

Oa—Farmers Bank of Tlfton v. 

Williams. 6 S.E.'id 196, 188 Oa. 789. 
Wash.—In re Welch’s Estate, 94 P. 
Id 768, 300 Wash, 686—In re HU- 
leware’s Estate, 294 P. 280, 169 
Wash. 880—In re Andrews* Estate. 
913 P. 1078, 138 Wash. 546—In 


ro Hooper's Estate, 201 P. 740, 117 
Wash. 4G3. 

34. Mo.—Jaeglin v. Moakley, App., 
151 S.W.2d 524. 

N”ev.—-In re Lavender's Estate, 209 
P. 237, 46 Ncv, lSl. 

N.Y.—In re Levine's Estate, 284 N. 
Y.S. 255, 157 Mlsc. 454—In re Ben¬ 
jamin's Estate, 270 N.Y.S. 499, 150 
Ml sc. 857. 

Term.—Kcdmon v. Fuller, 136 S.W. 

2d 724, 23 Tenn.App. 623. 

Wash.—In re Hllleware’s Estate, 294 
r. 230. 159 Wash. 580—In re 

Churchill's Estate, 290 I>. 218, 157 
Wash. 640—In re Andrews’ Estate, 
212 P. 1073, 123 Wash. 5IS—In re 
Hooper’s Estate. 201 P. 740, 117 
Wash. 463. 

24 C.J. p 233 note 16. 

Construction In favor of beneficiaries 
Ala.—Uinnkcnbeck v. Foster, »S9 So. 
171, 206 Ala. 85. 

Ga.—Farmers Bank of Tlfton v. Wil¬ 
liams, 5 S.E.2d 195. 188 Ga. 789— 
Olmntcad v. Clark, 182 S.K. 613. 
181 Oa. 478—Grant v. Soaebce, 151 
B.E. 336, 160 Ga. 658. 

Or,—In re Frizzell's Estate, 188 V. 
707, 95 Or. 681. 

Pa.—In re Hildebrand’s Estate, 104 
A. 886. 262 Pa. 112—In re Davies' 
Estate, 21 A.2d 517, 146 1'a.Huper. 
7—In re Stough'a Estate, 53 York 
Leg.Bec. 182. 

Avoiding injustice 

In construing statutes for allow¬ 
ances to widows and children, equi¬ 
ty court should be careful to do 
them no injustice.—Johnson v. 
Payne. C.C.A,Iowa, 28 F.2d 450. 

35. Colo.—Smith v. Quinn, 153 P. 
317, 60 Colo. 281. 

Ind.—Bush v. Bush, 83 N.E. 386, 41 
Ind.App. 46. 

24 C.J. p 233 note 16. 

Strained construction 
The rule of liberality of construc¬ 
tion neither warrants nor permits a 
construction contrary to the plain 
and unambiguous language used in 
the statute.—Jaeglin v. Moakley. Mo. 
App., 151 S.W.2d 534. 

Allowance against estate of insol¬ 
vent mother 

Where a statute grants to the 
necessitous widow or minor chil¬ 
dren of a deceased parson a right 

23 


to receive one thousand dollars from 
the succession of the deceased fa¬ 
ther and husband, the privilege can¬ 
not be extended to the minor chil¬ 
drens’ claim of the same nature 
Against the insolvent estate of their 
deceased mother.—Succession of 
Longley, 1 La.App., Orleans, 231. 

38. 2ST.J.—In re Cunningham’s Es¬ 
tate, 3 A.2d S76, 17 N.J.Misc. 33. 
R.I.—Easton v. Fessenden, 14 A.2d 
508. 

Wash.—In re Tyler's Estate. 250 P. 
456, 140 Wash. 679, 51 A.L.U. 1088. 

Formal change In statute 

Under statute providing that a 
widow shall be entitled, for herself 
and family under her care, to such 
household effects and personal prop¬ 
erty of husband, exempt from at¬ 
tachment, as probate court deems 
necessary having regard to "all the 
circumstances of the case," the sub¬ 
stitution of quoted words for tho 
words "according to her situation 
and the circumstances of the 'es¬ 
tate" in previous enactments is a 
change of form and does not in¬ 
dicate a legislative Intent to chango 
tho substantive meaning of the stat¬ 
ute.—Easton v. Fessenden, &.I., 14 
A.2d 503. 

37* Provision for credit on distribu¬ 
tive shares 

Omission from later statute of pro¬ 
vision for crediting exemption on 
widow’s and minor child's distribu¬ 
tive shares repealed such provision. 
—Herring v. Elliott, 118 So. 391, 218 
Ala. 203. 

38* Ala.—Alford v. Claborne, 157 So. 
226, 229 Ala. 401. 

L»a.—Danna v. Lanna, App., 161 So. 
348. 

Statutes not inconsistent 

The statute providing for exemp¬ 
tion of seven hundred fifty dollars 
to be set apart to widow by apprais¬ 
ers of decedent's estate from per¬ 
sonal property or money on hand 
or in the bank of decedent, and stat¬ 
ute providing that wife shall have 
absolute estate in one-half of eur* 
plus personalty left by deceased hus¬ 
band, are not inconsistent*-—Tal¬ 
bott's Ex’r v. Goetz, 161 &W.2d 569* 
166 Ky. 504* . 
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§ 326. What Law Governs 

The widow's right to an allowance Is generally de¬ 
termined by the law of the decedent's domicile in force 
at his death,, but in some circumstances the law of the 
widow's residence or the law of the situs of the property 
may control. 

The widow’s right to an allowance is generally de¬ 
termined by the law of the domicile of decedent** 
in force at his death, 40 hut there is also authority 
for the view that, where the widow is an actual and 
luma fide resident of a stale other than that of her 
husband's residence, the law of the state of the wid¬ 
ow’s residence governs, 41 and that the allowance 
provided by the statute of a state may he granted, 
out of property within the state, to the widow 43 or 
children 43 of a nonresident decedent. However, it 
has been considered that an allowance provided for 
by the statute of one state will not be enforced in 
equity in another state as an indebtedness, on a de¬ 
ficiency of personal assets, in the absence of a stat¬ 
ute providing for such allowance. 41 


§ 327, Quarantine or Other Occupation or 
Use 

A widow's quarantine Is her right to occupy and en¬ 
joy the mansion house and curtilage of her husband, 
rent free, for a fixed period after his death or until dower 
is assigned to her. 

Under statutory provisions in many jurisdictions 
a widow is entitled to occupy and enjoy the mansion 
house and curtilage of her husband, rent free, for 
a fixed period after her husband’s death or until 
dower is assigned to her. 45 This right, known as 
the widow’s quarantine, 45 is a statutory substitute 
for the common-law right of quarantine, 47 under 
which the widow is entitled to hold ami occupy the 
capital messuage or mansion house of her husband 
for forty days after his death, during which time 
her <lo\ver is to he allotted, 45 

living intended primarily for the protection of the 
widow and children, 4 * widow's quarantine statute s 
should be liberally construed. 50 To bring the right 


39* S.Y -tn re fUelcher's Uniat*. 

253 N.Y.H. ,16*. 112 Mine. S19. 

J4 CJ, p 232 not*’ 10. 

Ancillary estates 

istin^vlviinln, statutory exemption 
Itt widow of d<*rrant'd dving outside 
nmimonwiilih, but whom onuti- t* 
settled in tstmmonwfttith. applies 
only t«> rnlntit* finally settled in that 
jurimiU'tion of decedents th«r* dom¬ 
iciled, and bo* to ancillary estate* 
whom assets must h« transmit l#d to 
ilutiiu*titary forum.—In re fileteher** 
KaUlv, 2JS NT.Y.H, 388, 142 Min«\ 548. 
4a Ala. — Konsnberry v. Pipe*. 8* 
Ala. 447. 

Ky-osier** Kx*r v. Ohlmait, 319 H. 

W. 1*7, 187 Ky. 341, 

24 t\J. p 232 note II. 

At against ha*band** debts bow* 
ever* the law In for** when the debt 
wan eon traded ia c«ntroliing,~lieil 
v. Hall, 78 Ala 848. 

43. Jones v. Layne, 87 SU5 

872. 144 N.C 800. 893, U I* H.A., 
N.S.. 361. 

34 C\J, p 233 not* 12. 

4ft* Minn.—In re Htromberg, 138 N, 
W. 438. US Minn. 838. 

24 C.J. p 132 note 13. 

4$» Tcnn.—Hyder v. Hyder, 88 H.W* 
3d 335, 18 Tenn.App, 64. 

"The law of the decedent'a dom¬ 
icile must yield, where right* of 
orphan* with reaped to their *:at- 
utory allowanrea are concerned, 
where «uch orphans are resident at 
the altua of the property."-*In re 
Madrlla Estate, 304 P. 433. 485. 71 
Colo. 133, oiling Corpus tforia 
4i 0.C^Haoael v. Chapman, 3 
AP9*2XC. 86 L 

46U A to.—Child* v. Julian. 3 So.3d 
4*3, 143 Ala. 140—Lynch v. Jack- 
eon, 177 8a 347, 338 Ala. 96—Mer¬ 


chants' Xnt. Hank of Mobile v. 
Hubbard, 13.1 So. 723. 222 Ain. 51S. 
74 A.L.K, 646—William* v. An¬ 
thony. 121 So. 89, 219 Ain. 98 — 
Whitehead v, Hnutwsll. 117 So. 823. 
218 Ala. t09-ltoyt* v. Perkins, 99 
Ho. 2U Ala. 136. 

Kla.-~ Mttllun v. Hunk of Paseo Coun¬ 
ty, 133 So. 742.1, 101 Fla. 10!#7 — 

Itaulerson v. Peeples, 84 Ho. 370, 
79 Kin. 387. 

Ky.—Wyly v. Kalianhach. 76 K.W'.2d 
34, 256 Ky. 391— Osier’* Kx’r v. 
Ohlman. 219 8.W. 187, 187 Ky. 3U 
—Consolidation t\mi Co, v. Oray- 
aon. 216 S.W. 848, 186 Ky. 314, 
Mo. Fatvey v, Hicks. 286 H.W. 385, 
315 M«. 442—Wet Bet V. Ileeht, 320 
H.W, 8hX, 281 Mn. 810. 

\V.Va.~~ Holt v. Holt, 123 8.K. 53, 96 
W.Va. 337. 

34 C.J. p 233 notea 31, *2—19 C.J, p 
532 note 44, 

Xa XUtaoie 

U) The early statutes contained 
a provision granting the widow such 
a right.— Jester v. Spiking*, 143 N. 
K. 393, 312 111. 170—TUlotaon v, Foo¬ 
ter, 141 N IC, 412, 31« 111. 43—Dewitt 
v. Shea. 67 N.R 781, 203 111. 393. 96 
Am.S.tl 311 — 24 C.J. p 333 not*# 22. 

<*) Such proviaion was omitted In 
the rev talon of 1H74. however, and 
since that time no such right haa 
existed.—Ti Hot eon v, Foster, 1U N. 
8. 413, 310 HI. 53. 

40k III,—Tillotaon v. Foxier, aupra 
—Dewitt v. Shea, 67 N.K. 761, 303 
111. 393, 96 Am.H.K. 311. 
Mo.—Falvey v. Hicks, 366 g.W. 385, 
315 Mo. 442. 

47, N.Y.—In re Sahel's Estate, 33 
N.Y.S.Id 733, 175 Miao. 171. 

Va.—Simmons v. Lyle, 3* OraiL 733, 
7* Va, 733. 


43, Ky.— Wyly v. Kitllnilmeh. 76 S. 

W.2tl 31, 256 Ky. 391. 

N\Y. In r#» Solid"* Kstnir, 22 NfY 
S,2d 732. 173 Miac. 171. 

NM\ — Vnnnoy v. Ureen, 173 S.K. 277, 
2(i« N.C, 77. 

Vn. 'Simmon* v. Lyle, 32 Oratt. 752. 
73 Va. 752. 

24 C.J. p 233 note* 20 22. 

4*. Mo.—Fronty v. Halt, App„ 31 
S. W.2d 103, 

"The right of quarantine is a right 
which exist* for the benefit of » 
widow and la given to her aa n 
means of enforcing h«*r dower r ghi 
no as to prevent the exorutor* of an 
estate from refusing to assign dew- 
or/’—Aamua v. Aarnua, IH A, 684, 
885, 122 M.J.Kq, 483, 

Twofold purpose 

Purpose of widow's quarantine 
statute is to serve as means of sup¬ 
plying widow's immediate needa and 
to serve as whip to compel heir to 
arrange that dower be assigned wid¬ 
ow at earliest possible moment.™- 
Wyly v. Kallenbach, 76 H.W.Sd 34. 
236 Ky, 391. 

aaatnt* autottiftalnff probate home* 
stead 

One of purposes of provision of 
probate code authorising probate 
court to select, on petition, a home¬ 
stead for use of surviving spouse and 
minor children la to make provision 
for their maintenance during pend¬ 
ency of litigation involving adverse 
claims to deesdent's estate.—3km- 
nlcksen v. konnlcksen. 113 IMd 496. 
45 Cal.App.2d 48. 

8a Cab—In re Maxwell*! Mutate* 46 
F.3d 777, 7 Cal.App.3d 641. 

Mo.—Prouty v. Hall, App., 35 &W, 
2d 103. 
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of quarantine into existence, there must be a man¬ 
sion house of the husband, at the time of his death, 
upon or belonging* to the land in which such quaran¬ 
tine is claimed. 51 However, actual possession or af¬ 
firmative assertion of such claim on the part of the 
widow is not essential, possession by her agent or 
tenant being sufficient; 52 and the widow is entitled 
to quarantine, whether she resided in the mansion 
house or elsewhere at the time of her husband’s 
death. 63 The right of the widow is, however, ef¬ 
fective only against those claiming under decedent 
and not against those claiming under a title adverse 
to him. 64 On termination of the right the heir is 
entitled to possession, 65 and, where the period of oc¬ 
cupation is fixed, trespass or ejectment may be 
maintained against the widow if she stays beyond 
the time allowed, although dower has not been as¬ 
signed to her. 56 

§ 328. - Nature and Extent of Right 

a. Nature of right 

b. Extent of right 


a. Nature of Right 

The widow's quarantine is generally regarded as a 
mere personal privilege, in the nature of a tenancy at 
will, which is not assignable or subject to execution 
against her. It is separate and distinct from the widow's 
allowance or exemption, or her statutory right of home¬ 
stead, and while it is an incident of dower, it is not a 
substitute therefor. 

The widow’s right of quarantine is in addition to, 
and independent of, her exemption or allowance for 
support. 57 It is likewise separate and distinct from 
the widow’s statutory right to homestead, 58 and is 
not in lieu of dower. 59 It is, however, an incident 
of dower 60 which ceases when the right to dower 
ceases or terminates. 61 As a general rule, the right 
is regarded, not as an estate in land, but as a mere 
personal privilege belonging to the widow, 62 in the 
nature of a tenancy at will, 63 which is not assign¬ 
able 64 or subject to execution against her. 66 How¬ 
ever, the right to quarantine has also been regarded 
as a possessory right which may be assigned so as 
to transfer to the assignee all the incidents of the 
right which belonged to the widow prior to the 
transfer; 66 and it has been held that, before assign- 


si, Mo.-—Peck v. Wofford, 222 S.W. 
443, 232 Mo. 564—McClure v. Turn¬ 
er, 74 Mo. 45. 

Remodeled smokehouse, viable, or 
outhouse 

"A smokehouse or granary or sta¬ 
ble or other out house on the prop¬ 
erty at and hofore the husband's 
death, but never used as a dwelling 
by the husband or bin family or any 
other person during his lifetime, in 
not a mansion house of the husband 
at the time of his death within the 
meaning of the statute, although it 
may afterward* be repaired or made 
habitable and used as a residence by 
his widow and family.* 1 —Deck v. 
Wofford, 222 S.W, 448, 447, 282 Mo. 
664. 

MU Ala,—Clancy v. Stephens, 2 So. 

522, 624, 92 Ala. 677. 

24 C.J. p 234 note 23. 

53. Mo.—King v. King, 66 S.W. 634, 
155 Mo. 406. 

24 C.J. p 234 note 24* 

84* Xnd.—Taylor v. McCrackin, 2 
ISUi-kf. 260. 

55. N.Y.—Lincoln Trust Co. v. 
Hutchinson. 120 N.T.S. 811, 66 

Mine. 690. 

Rarly XUlaois statute 
111.—Jaster v. Spiking#, 148 N.E. 393, 
312 Ill. 170. 

86. N.Y.—Jackson v. O'Donaghy, 7 
Johns. 347. 

8.C.—MoCully v. Smith. 18 8.C.L. 103. 
Teao,—Tool v. Pride, 1 Overt. 234. 

W. Oa.—Calhoun v, Calhoun, 68 Ga. 

347. 

N.Y.—da re Kelly's Estate. 20 N.T.S. 
2d 684, XU Mine. 860. 


58. Mo,—Falv«*y v. Hicks, 286 S.W. 
385, 315 Mo. 442. 

59. Ala.—Perrine v. Perrine, 35 Ala, 
644. 

60. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. 

Preface to dower 

"Quarantine" is In reality substan¬ 
tially a preface to dower and only a 
surviving widow who is entitled to 
dower may be awarded quarantine.— 
In re Kelly's Estate, 20 N.Y.S.2d 684, 
174 Misc. 860. 

Power right 

(1) Xt has been said that "while 
dower In its narrowest and most 
technical sense does not Include 
quarantine, nevertheless quarantine 
is unquestionably a dower right."— 
Amiss v, Hiteshew, 147 S.R 26, 106 
W.Va. 703. 

<2) On the other hand, It has also 
been said that the right "is not a 
dower right but a right given by 
the statute to one who has a dower 
right.” 

Fla.—Raulerson v. Peeples, 84 Bo. 

370, 372, 70 Fla. 367. 

Mo,—McClurg v. Turner, 74 Mo. 46, 
47. 

61# Mo.—Moore v, Hoffman, 30 S.W. 
2d 889, 327 Mo. 852, 76 A.L.R. 185 
—Falvey v. Hicks, 286 S.W. 385, 
315 Mo. 448—C. M. Smith Bros. 
Land 6b Investment Co. v. Phillips, 
233 S.W. 413, 289 Mo. 679. 

N.Y.—In re Kelly's Estate, 20 N.Y.S, 
2d 684, 174 Misc. 860. 

W.Va.—Love v. Ward, 6 S.E.2d 411, 
121 W.Va. 616, 126 A.L.R. 791. 
Forfeiture or termination of right of 
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quarantine generally see infra 5 
331 . 


60. Ark.—Oriffln v. Dunn, 96 S.W. 

190. 79 Ark. 408. 

24 C.J. p 234 note 30. 

"Both at common law and under 
the statute, the right has always 
been regarded as personal to a widow 
with dower unassigned."—Hove v. 
Ward, 5 S.R.2d 411, 413, 121 W.Va. 
516, 126 A.L.R. 791. 

63. Ky.—Consolidation Coal Co. v. 
Grayson, 216 S.W. 848, 186 Ky. 
311—Jordan v. Sheridan, 149 S.W. 
1028, 149 Ky. 783. 

Va.—Simmons v. Lyle, 82 Gratt, 762, 
73 Va. 752. 

Widower's quarantine is in nature 
of tenancy at will.—Amiss v. Hlte- 
shew, 147 &E, 26, 106 W.Va. 703. 

64. W.Va.—Love v. Ward, 6 S.E.2d 
411, 121 W.Va. 6X6, 136 A.L.IL 701. 

24 C,J. p 234 note 31. 

65. Ky.—Morton v. Morton, 66 S.W. 
641, 112 Ky. 706, 23 Ky.L. 2079. 

66. Mo.—Wetsel v. Hecht, 220 S.W. 
888, 281 Mo. 6X0, 

24 C.J. p 284 note 34. 

Quitclaim deed by widow of owner 
of homestead conveyed all of her 
rights of quarantine.—Dennis v, Gor¬ 
man, 283 S.W. 50, 289 Mo. 1. 
Accounting* by grantee 
Grantee of dower rights in poewes** 
sion is not required, before the dower 
is assigned, to account for reart-*^ 
Moffett v. Trent, 56 A. 10|5* 66-ML* 
Ski. 148. 
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ment of dower, the widow has a freehold estate for 
life in the land of her husband unless it is sooner 
defeated by the heir/* 7 and that the widow’s right 
may be transferred to another.®* While, as is con¬ 
sidered infra § 331, the right of quarantine is ter¬ 
minated by the widow's death, all income derived 
from the use of the homestead and plantation, or 
which was due at her death, is descendable. 60 
Where a widow is in possession as life tenant, all 
her rights by way of quarantine are merged in the 
life estate, 70 

b. Extent of Eight 

White the right of quarantine extends only to houses 
and tends of which the widow is dowable, it usually in¬ 
cludes not onty the mansion house in which decedent 
resided at the time of his death and the curtilage ap¬ 
purtenant thereto, hut also the right to the rents and 
profits during the period of occupancy. 

In general the right of quarantine extends only 
to houses and lands of which the widow is tlmv- 
abhv* and does not extend to mortgaged 72 or 
leased**' 1 piemr.es. The right usually extends to the 
mansion house 71 in which decedent resided at the 
nine of 1m ilr,uli 7& and the curtilage appurtenant 
thereto, 76 However, it is not necessarily confined 


to contiguous lands, 77 especially where the differ¬ 
ent parts have been used together and not as sepa¬ 
rate and independent holdings, 78 although it has 
been held that the widow has no right to retain pos¬ 
session of a tract about two and one-half miles 
away. 70 

Refits and profits. The widow's right of quar¬ 
antine usually includes the right to the rents and 
profits from the property during the period of oc¬ 
cupancy, 80 unless, where her right continues until 
dower is assigned, she is at fault in delaying such 
assignment. 81 This right is not affected by the fact 
that her possession of the house and land is detri¬ 
mental to the best interests of the estate, 82 If the 
rent of the dwelling house and land which she is 
entitled to occupy has been received by the execu¬ 
tor, administrator, or other person during the peri¬ 
od allowed her, she may maintain an action at law 
against him for its recovery. 88 Under a statute pro¬ 
viding that “the wife shall be entitled to one-third 
of the rents and profits of her husband's dowable 
real estate, from his death till dower is assigned/* 
the widow is entitled to the gross rents during that 
time, without any deduction for ordinary expenses 
such as taxes, insurance, or repairs. 84 However, 


67. J ‘Arkrniwn v. Hltrlp, 8 N\J, 
Law. 12 U 

08. til Honarlln v. Smith, 39 N.R 
9*0. 154 lit. 74. 

Widow may rrleawe tn owner of fee 
her right to uar* and «»njj.y prem¬ 
ier*. Mnrinic v. Meeker, 105 N* K. tU, 
263 III 136, 

88. Ala.—Hal** v. t*«x, 200 Ho. 773. 
240 Ala. 633-4*l*nry v. Stephen*, 
9 Ha. 522. 02 Ala. 577. 

Right |« rent* amt profit* generally 
nr* Infra nulxlivialmi h of thin nw** 
lion, 

70* N. J.- - A* mu* v. Annum, 104 A, 
*84. 123 N.J.Kcj, 485, 

7L ft V In re Hohft** KM ate, 33 
N\Y.H -d 732. 175 Mine, 171. 

W.Va Am)** v. Illteuhrw. 147 HR 
36. 104 W.Va, 703, 

24 r.J. p 234 n*»t«* 37. 

78. M*,- Young v. Katina, 50 Mr, 441, 

N r .J,~~lH»vi* v. Lnwdrn. 3* A. 648, 56 
N.XKq. 126, 

78 -Keeney v, Hanning. 42 A, 

*07. 5* N.J.K'i. 74, 

N.Y.—In rr Ho be IV Batata. 33 N.Y.8. 
3d 733. 736. 175 Him. 171. citing 
00*988 

34 CJ. p 334 not* 33. 

74L Ky, -Morton v, Morton. 66 H.W, 
641. 113 Ky, 706. 83 Ky.L. 3073, 
Mo.—Gentry v, Gentry, 36 8.W, 1090, 
133 Mo. 303. 

34 C.J. p 334 not* 40. 

3330>wt y ep e ot fl caUy 4 ii«M may. 


probate home* tend fur the family.- 
In re Kennedy. UIX I*. 2X0. 157 Cal 
517. 23 L.K.A..N.8.. 42*. 

75. Ain. Rn*h v, itngart, 146 Ho. 
XI I, 226 Ain. 2X4 v. Stroud* 

103 Ho, 632. 212 AIil 02.%. 

Mo, I trek v P Wofford. 222 H.W. 413, 
2X2 M«». 564 MeKlurg v. Turner, 
74 Mu. 4%. 

24 rj. p 235 note 41 19 CJ. p 632 

note 44 tn) (2), 

78. Ain.' Child* v. Julian. 2 H«,2d 
453, 24 1 Ain, 249 ~ Whitehead v. 

ll.jutu.dl, 117 Ho, 623, 218 Ala, 109. 
Kin,- Mulhm v. Hunk of !*a*eo (Nnun- 
ty. 133 Hu. 323, 101 Kin, 1097. 

24 CJ. p 235 note 43. 

77* Mtv—Prouty v, Hull, App.. 81 
H.W, 2d 103. 

24 CJ. p 235 not* 43. 

78* Mo, -Moor* v. Hoffman, 39 R, 
W2d 339, 327 Mn *63, 7f. A.LK, 
135 Orn try v, Gentry, 26 H.W. 
1090, 122 Mo. 203. 
tfao aa controlling 

Whether farm waa part of 
auage* or plantation thereto belong¬ 
ing** to town lot* on which dec**ard 
himhand r«fdded. depended on u*« of 
farm, a* regard* widow** quaran¬ 
tine right.—Krouty v. Hall, Mo.App., 
31 H.W, 3d 103, 

7% 111.—Marine v, Meeker, 105 N.R 

31. 263 111. 136, 

8& Ala.—Lynch v. Jacknoo, 177 So, 
347, 236 Ala. 90. 
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Mo. Krug v. limner, App.. It H.W 

2d mt»«, 

W.Vn -Halt v. Holt, 123 R.K 53, 96 
W.Vn. 337. 

24 CJ. p 235 note 46. 

Bight to leaao 

A widow may, prior to alignment 
of dtiwt’P, enjoy * mimnlon homo* h> 
leaning it and receiving the rent. 
lAive v. Ward. 5 H,K2d 41I r 121 W 
Va. 516, 126 A.1*11, 791. 

Oae third of rent* and profit* 

t'nder the Kentucky atatutc. the 
widow i* given one third of th« rent* 
and prolit* of her hunbnnd** dowahle 
real emote, until dower |* ft**ign«n! 
t*«r. and three »he take*, no matter 
what h»»r hunhand’a debt* may he 
and «ven a gamut a vendor 4 * hen on 
the land from which nhe take* them 
or n mortgage on the land in which 
**he had joined with her hufdatnd.- 
Wyly v, Kallenharh, 76 H.W 2d 31, 36. 
256 Ky. 391, citing Corpn* jruri* -34 
t" J. p 235 note 46 JfJ, 

82* AU.-'Menagh v, Turrentlna, 60 
Ala. 557. 

88* Mu.—Gentry v. Gantry, 26 S.W, 
1090. 123 Mo, 202. 

88* Ala.—Reeve* v. Brook*. 80 Ala* 
26. 

34 CJ. p 339 not* 49. 

8C Ky.—-Wyly v. Kallenhach, 76 8. 
W.Jd 34, 29, 356 Ky. 391. elling 
Corpnm Jurim - Morton v, Morton. 
66 H.W. 641, U8 Ky. 706, 709, 33 
Ky.L. 3079. 


it ha* h**n hold, h* a«t apart a* a 
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where the widow and the heirs agree on an extra¬ 
ordinary use of the estate by means of which extra¬ 
ordinary rents or profits are received, resulting ex¬ 
traordinary expenses must be paid from the gross 
receipts, and the widow’s quarantine is estimated on 
the net profits remaining. 85 

§ 329. -Liabilities Incident to Occupancy 

A widow in possession of quarantine property for a 
considerable period may be charged with her fair propor¬ 
tion of incidental repairs, but she is not chargeable with 
the cost of permanent repairs, nor with mortgage in¬ 
terest, insurance or taxea on the quarantine property. 

A widow in possession of quarantine property for 
a considerable period may be charged with her fair 
proportion of the cost of incidental repairs on the 
dwelling house, 86 but not for the cost of perma¬ 
nent repairs, 87 since the latter are chargeable to the 
estate. 88 Prior to the assignment of dower she is 
not chargeable with rent for her occupancy, 89 nor 
may an action for use and occupation be maintained 
against her. 90 She is not chargeable with interest 
on mortgages on the quarantine property, 91 nor is 
her interest as dower or quarantine to be dimin¬ 
ished by the taxes assessed either in her husband’s 
lifetime or during her quarantine, 92 or by the costs 
of insurance. 93 Where a widow pays the taxes on 
the mansion house property prior to assignment of 
dower, she is entitled to the lien of the taxing pow¬ 
er against the property. 94 


§ 330. - Enforcement or Defense of Right 

The widow's right of possession under her right of 
quarantine may be enforced by an action of ejectment or 
by an action for the reasonable rental value of the prop¬ 
erty, but not by an action of forcible entry and de¬ 
tainer. 

The widow’s right to the possession of the man¬ 
sion house, messuage, and plantation may be en¬ 
forced by an action of ejectment, 95 or by an action 
for the reasonable rental value of the property, 96 
but not by an action of forcible entry and detain¬ 
er. 97 The widow’s neglect to apply for the assign¬ 
ment of dower is not a good defense against her 
assertion of her right of quarantine. 98 Until the 
period of her occupancy has expired, she may suc¬ 
cessfully defend an action of ejectment against 
her, 99 but an answer in ejectment claiming the right 
to hold the land under a right of dower, but alleg¬ 
ing that dower had not been assigned and failing 
to allege anything as to the premises being the man¬ 
sion or farm attached thereto, is fatally defective. 1 

§ 331. - Forfeiture of Right 

The widow's right of quarantine may be forfeited by 
her removal from, or abandonment of, the premises or 
by conduct Inconsistent with the existence of such right. 
The right terminates when the widow's dower Is as¬ 
signed to her or when she disposes of her dower; and it 
is also terminable by limitation or by death of the widow. 

The widow’s right of quarantine may be forfeit- 


88. Ky.—Wyly v. Kallenbach, 76 S. 
W,2d 34, 256 Ky. 3S)1. 

86- Ala.-— tlenagh v. Turrontina, 60 
Ala. 657. 

W.Va.—Holt v. Holt, 123 S.K 63, 
58, 06 W.Va. 337, quoting Corpus 
Juris. 

Bepayment for voluntary repairs 
Although not bound to do so, a 
widow who voluntarily makes re¬ 
pairs of such a character as an occu¬ 
pying tenant might make, in con¬ 
sideration of the use and enjoyment 
of the property, Is not entitled to re¬ 
payment where she is ousted before 
assignment In a suit brought by her 
husband's creditors.—Simmons v. 
Lyle, 32 CJraU. 762, 73 Va. 752. 

87* Mo,—Nelson v. Harnett, 27 S.W. 
520, 123 Mo. 564. 

N.J.—Asmus v. Asmus, 194 A. 884, 
122 N.J.Bq. 485. 

W.Va.—Amiss v, Hites hew. 147 S.E. 
26, 106 W.Va. 703. 

JTaosssaxy mtavaml repairs are not 
the responsibility of a widow occu¬ 
pying the premises prior to assign¬ 
ment of her dower.—Spinning v. 
Spinning, 5 A. 278, 41 N.J.Bq. 427. 
affirmed 43 815, 10 A* 270. 

88. W.Vfcr—Amiss v. Kiteshew, 147 
am 26 , m w.va. 703. 


89. Ky.—Potter v. Potter, 101 S.W. 
905. 31 Ky.L. 137. 

24 C.J. p 236 note 53. 

90. Mloh.—In re Graff, 82 N.W. 248, 
123 Mich. 456. 

91. Mo.—Rains v. Moulder, 90 S.W. 
2d 81, 338 Mo. 275—Krug v. Brem¬ 
er. App., 11 S.W.2d 1096. 

N.J.—Spinning v. Spinning, 5 A. 278, 
41 N.J.Eq. 427, affirmed 10 A. 270, 
43 N.J.ICq. 215, 

24 CJT. p 236 note 65. 

98. Mo.—Rains v. Moulder, 90 S.W, 
2d 81, 338 Mo. 276—Krug v. Brem¬ 
er, App., 11 S.W.2d 1096. 

N.J,—Asmus v. Asmus, 194 A. 884, 
122 N.J ®q. 485. 

W.Va,—Holt v. Holt, 123 S.3E. 53, 
96 W.Va. 337. 

24 C.J. p 236 note 56—19 C.J. p 532 
note 47. 

X& XUinois, however, under the 
early statutes authorising quaran¬ 
tine, a widow who received all the 
rents and profits produced by the 
land was under a duty to pay the 
taxes and special assessments levied 
against It.—Lambert v, Hemler, 91 
N.®. 435, 244 Ill. 254—Wheeler v. 
Dawson, 63 III. 64—Strawn v, Strawn, 
50 lit. 266. 

90- W.Va.—■Holt v. Holt, 126 S.E. 
53* 96 W.Va* 837. 
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Benelloi&rles under provision for 
statutory year's support, to whom 
equity of obligee In bond for title 
was set apart after his death, are 
under no duty to insure tho prop¬ 
erty against loss by Arc.—Addison v. 
MeEntire, 5 S.E.2d 666, 180 Ga. 279. 
Va.—Simmons v. I-ylc, 32 Gratt. 
752, 73 Va. 752. 

Nature of right 

"This right constitutes an equita¬ 
ble interest in the property and may 
pass to another under her assign¬ 
ment of all interest therein."'—Love 
v. Ward, 6 &®.2d 411, 121 W.Va. 516. 
126 A.L.R. 791. 

95. Mo.—Wetsel v. Hecht, 220 S.W. 

888, 281 Mo. 010. 

24 C.J. p 236 note 57. 

98. General Judgment against de¬ 
fendants In suit for rent during pe¬ 
riod when widow's right of quaran¬ 
tine was in force was held proper.— 
Krug v. Bremer, Mo.App., 11 S.W.2d 
1096. 

97# Or.—Aiken v. Aiken, 0 F, 682, 12 
Or. 203. 

98* Ala.—Callahan v. Nelson, 29 So. 
555, 128 Ala. 671. 

99. Mo.—Wetsel v. Hecht, 220 S.W. 
888, 281 Mo. 610. 

24 C.J. p £36 note 60. 

L Ark.—Gates v. Solomon, 83 JSwWL 
348, 78 Ark. 8* 
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od bv her removal from or abandonment of the 
premises,- or by conduct which is inconsistent with 
the existence of such right. 5 * The right terminates 
when the widow's dower is assigned to her, 4 or 
when she disposes of her dower; 5 and it is also 
terminable by limitation/* or by death of the wid¬ 
ow'. 7 The widow's right is not lost, however, by 
her remarriage** or insanity; 9 nor is it affected by 
the removal of the children, 10 or by the widow’s 
joinder in a mortgage. 11 Since, as stated supra § 
dJX a, the widow’s right of quarantine is separate 
and distinct from her statutory right to homestead, 
it follows that such right is entirely unaffected by 
the intervention of the homestead estate. 13 

§ 332. Maintenance and Support 

a. In general 

b. Allowance out of mother’s estate 


a. In General 

Under many statutes provision Is made for the set¬ 
ting apart of a portion of a decedent’s estate for the 
maintenance and support of his widow or his widow and 
minor children. The period of such an allowance de¬ 
pends largely on the terms of the applicable statute, 
the facts of the particular case and the discretion of 
the court. 

Under statutes in many jurisdictions, provision is 
made for the setting apart of a portion of dece¬ 
dent’s estate for the maintenance and support of 
his widow or his widow and minor children. 13 As 
is discussed supra § 323, such an allowance is usu¬ 
ally made irrespective of the testacy or intestacy of 
decedent or the solvency or insolvency of the es¬ 
tate, and regardless of whether or not the widow 
has any right in and to the corpus of the estate or 
its income. 11 The period during which such an 
allowance will be made depends largely on the terms 
of the applicable statute, the facts and circumstanc¬ 
es of the particular case, and the discretion of the 


A XU,- Muring V. Mi'l’ki'r, 103 X.K. 

Si. 263 111. ian. 

24 O.J. p 236 note 62. 

a N\J. Keener v, Henning, 42 A. 
Mil, r*S N.J Kt|. 74’ Ufiviw v. L«w 
den. SS A. 64 \ 56 N.J.Eq. 128. 
Taking benefit* under will 

<1> When* a widow elects to tnk* 
hr mill k under the will of her hus¬ 
band which are inrort*in tent with h»»r 
right to down*, her right of qua run- 
limi may hr lout.—In ru Rohel's Nu¬ 
tate, 22 N.YRSd 732. 175 Mine. 171- 
In re Kelly'll Estate, 20 N.Y.K.Sd 6S4, 
174 Mine. 860. 

(5) The court will not evaluate 
quarantine rights of surviving wife 
who him nut rejected testamentary 
Sift made in liru of dower, on the 
supposition that who might subse¬ 
quently do no and In* found entitled 
to dower and quarantine.—In re Kel¬ 
ly's Ratal*. supra. 

4. Ala.—Hale V. Cox, 900 Bo. 773. 
340 Ala. 682—Uowdota v. Bowdoin. 
144 Bo. 610, 336 Ala. 616. 

ft* W.Va.—Love v. Ward, 5 B.KSd 
411, 131 W.Va, if©. 136 A.L.H. 191. 

«. Mo.—Moore v. Hoftmart, 39 B.W. 
3d 339, 337 Mo. 962. 75 A.UII 135. 

7* Aliu—Hal* v. Cox, 200 Bo. 773, 
340 Ala, 632—Clancy v. Stephen*. 
9 So. 633. 93 Ala. 677. 

*» Mo.—Westmeyer v, Oallenkamp. 
66 8.W. 331. 164 Mo. 38, 77 Am. 
RR 747. 

A3 oommon 1a*r, however, the 
marriage of a widow terminated her 
quarantine.—Love v. Ward, 6 S.!0.3d 
411. 131 W.Va. 616, 1U A,UR. 791. 

A AUu—Chawry v. Stephana, 9 Be. 
633. 634, 93 Ala. 879* 


10. MIch.—KooUner v. fttwllnvr, IS 
S.W. 556. 53 Mich. 620. 

11. Ain,-* WhUehcrid v. Bout well.! 
117 So. 622. 21S Ala. 109. 

Joinder toy widow and heir in 
mortgage tc» a third person doe* not 
constitute a release by the widow 
to the heir of her right to quaran¬ 
tine, IVnney v. Wrem*. Ala., 89 So. 
674. 

1A Mo. —Falvey v. Hicks, 286 S.W. 
385. 815 Mo. 442—C. M. Smith 

Bros, I*and A Inventment Co. v. 
I’hUllps* 233 S.W. 413. 289 Mo. 579. 

13. Ala—Winston v. Winston, 4 So, 
2d 730. 

Cal.—In r« Houston's KHate, 270 P. 

933. 203 Cal. 278, 60 A.L.U. 730. 
On. Kideral Land Unnk of Columbia 
v. Hr neon, 144 8.K. 728, 168 On. 
RS7' Andera v. First Nat. Bank, 
142 8,K. 98. 165 Oa. 682-Clark v. 
Clark, 9 H.E.2d 710, 82 Ua.App, 738 
— Hone V. Llveuak, 144 H.R. 45, 38 
cia.App. 403. 

111.—Allen v. Allen, 322 Ill.App 438. 
Ky.—FiMpa trick's Adm'r v. Kttxpat- 
rick, 155 tt.VV.2d 462, 288 Ky. 63— 
Wyly v. Kallenbach# 76 S.W.3d 64, 
236 Ky, 381. 

La.—Succession of Bickham. App„ 
167 Ho. 924—Succession of Balti¬ 
more, App.. 176 Ho. 681. 

Mae*—Hooker v. Porter, 173 N.K. 
588. 273 Mass, 316. 

Mich—In re Doty's Hat ate. 203 MW, 
865, 231 Mich. 115. 

N.d.—In re Hraunsiein’a Will, 167 A. 

223, 131 N.JRq, 473. 

N.M.—In re White# Ratal*, 73 P.2d 
316, 41 N.M. 631. 

M.Y.—In re Crouse's Ratal*, 155 N, 
K. 685, 244 N.Y. 400, reversing 31* 
N.Y.8. 794. 215 App.DiV, 736—In 
re Phllllpa* Ratal#, 6 N.Y.S.Id 736, 

23 


169 Mine. RH- In re Le\ Im*'e Km- 
lillf*. 2S| X.VS. 235, 157 MUc. 451 
•~In re Benjamin's K t n1 »\ 27n N*. 
Y.S. 199. 150 MImc. 857 *In re Me* 
CIidlond'H Adrn'x, 235 N.Y.H. 6SM*. 
134 Mlar. 166. 

Tenn.- MeAdnnts v. McAdams, 146 
S.W.2d 140, 177 Term. 67—ftsilmnn 
V. Fuller, 136 S.W.2d 724, 23 Trnn. 
App. 823. 

Tex.—Itux Supply Co. v. Shepherd. 

ClV.App., 233 S.W. 342. 

Wnah.-— In r*' HlUrwnrnV Ratatr. 391 
I*. 230, 159 Wash. &Si> In w |teh- 
r«-‘a Ratate. 227 1% 859. 130 Waah. 
458—In r* Huupfr'a Katat*. 201 V 
740, 117 Wash. 463. 

Wia.—In rr HttUivun'a Estate, 339 N. 

W'. 8S. 200 wia. 530, 

21 C.J. p 236 not* 67. 

Bependenoy a# baste of ehiMUeen** 
rifht 

ttnd^r atatute. the rlsht of m»nor 
children to a year’s au *pnrt from 
the estate of deocmaed parent I* on 
the theory contingent on dependency 
of Much minora on deceased parent 
while living.—Edward* v. Addison, 

2 S.R.2d 77. 187 Cla. 756. reversing 
199 H.fC. 236. 58 Ua.App. 515, man¬ 
date conformed to 3 tt K.3d 748* 60 
Oa. App. 35. 

Absenoe of minor children a« not 
preclndlaf widow** sight 
Where decedent leave* a widow or 
minor children, or both, the family 
Is entitled to a year’* support from 
his estate, and widow le not de¬ 
prived of such right b'cause there 
are no minor children, but ml* to 
property aet apart to her alone vesta 
absolutely In her.—Smith v. Smith. 

3 a«Ud 417, 137 Oa. 743* 

14 U.a— Buck v. McLaughlin. CXC. 
A.Cai.i 48 F.3d 136* 
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trial court. 15 Under some statutes a year's support 
is allowed, 16 and this is frequently the -extreme 
statutory limit, 17 especially where the estate is in¬ 
solvent. 18 If, however, for any reason other than 
one growing out of the widow's own conduct, the 
estate is required to be kept open longer than a 
year, the widow is entitled, under some statutes, to 
support from the estate for each year that it is thus 
kept together, 10 unless it is shown that there are 
debts against the estate. 20 Under a statute which 
provides for an allowance to the widow "during the 
progress of the settlement of the estate," the wid¬ 
ow can claim the allowance for such length of time 
only as is reasonably necessary to settle the estate, 21 
and the court may properly refuse to continue an 
allowance after the expiration of such time. 22 
However, if the estate is solvent, the allowance un¬ 
der such a statute is not necessarily limited to one 
year. 23 Under a statute providing that certain spec¬ 
ified articles shall remain in the possession of the 
widow during the time she lives with and provides 
for such minor child or children as there may be, 


the widow has been held entitled to such articles so 
long as she is able and willing to keep up the 
family circle and provide for minor children, al¬ 
though the minor children leave her without her 
fault. 24 An administrator or executor is not per¬ 
sonally liable for the widow’s allowance, but is lia¬ 
ble therefor in his representative capacity. 25 

Maintenance prior to allozuance. If the represen¬ 
tative makes any advance to the widow or children 
before a decree of allowance, he docs so at his own 
risk, as an advance on such allowance as may be 
afterward made by the probate court. 26 While the 
courts generally pursue a liberal course both in per¬ 
mitting expenditures in advance of judicial allow¬ 
ance and in allowing a reasonable credit therefor to 
the executor or administrator in his probate ac¬ 
counts, 27 an executor cannot, in a proceeding to en¬ 
force the collection of a judgment for a year's sup¬ 
port, go behind the judgment for the purpose of 
showing that he is entitled to a credit on the judg¬ 
ment for money advanced by him. 28 


15. Cal.—In re Taylor’s Estate, 55 
P.2d 637, 12 Cal.App.2d 374—In ro 
Clark’*. Estate, 274 P. 75, $6 Cal. 
App. 2-13. 

Oa.—Xu tIona 1 City Bank of Rome v. 
\Wl.-h, 136 S.E. 596, 53 Ga.App. 
523. 

21 C.J. p 237 note 77. 

Forty day* 

Mn ns.--Fellows v, Smith, 130 Mass. 
376. 

Sixty days 

N.Y.—Matter of Schroeder. 93 N.Y. 
S. 176, US App.Div, 204, affirmed 
7S N.K. 1112, 186 N.Y. 537. 

Eight and one-half years 
Mont.—In re Eakins’ Estate, 208 P. 
958. 61 Mont. 84. 

16. Oa.—Federal Land Bank of Co¬ 
lumbia v. Henson. 144 S.E, 728. 166 
Oa. 837. 

Mich,—In re Doty’s Estate, 203 N.W. 
885, 231 Mich. 115. 

Tenn.—Mr Adams v. McAdams, 146 S. 
W,3d 140. 177 Tenn. 67—Redmon 
v. Fuller. 186 S.W,2d 724, 23 Tenn. 
App. 623. 

Tex.—Rex Supply Co. v, Shepherd, 
Civ.App.. 293 S.W. 342. 

34 C.J. p 237 note 75. 

Minor attaining 1 majority before 
expiration of on# year after parent's 
death is entitled to support from the 
estate until he reaches hts majority. 
—Lanier v. Lanier, 6 S.E.24 928, 61 
Ga.App. 123. 

17. Oa.—Smith v. Foster, 46 S.E. 
435, 119 Oa. 376. 

34 C.J. p 237 note 75. 

IS. Oak—In re Treat. 121 F. 1002, 
163 Cal. 250. 

34 C.J. p 227 ftofce 


19. Ga.—National City Bank of 

Rome v. Welch. 18G S.E. 596, 53 
Ga.App. 528—Hill v. Hill, 126 S.E. 
4S0, 36 Ga.App. 327. 

Rule inapplicable on facts 

Under will vesting wife with per¬ 
sonalty and life estate in realty with 
balance of estate to children of tes¬ 
tator, from which income was 
charged with specific annuities to be 
paid to widow until youngest child 
should become twonty-on© years of 
agt\ widow after taking possession 
of property and having had amount 
set aside to her as year's support, 
and having: continued through peri¬ 
od of years to receive annuity, was 
not entitled to additional year’s sup¬ 
port on theory that estate was re¬ 
quired to be kept together until 
youngest child attained majority, 
since on payment of debts title to 
property willed to wife vested In 
her and title to property willed to 
children vested In them subject only 
to charge created for payment of 
annuity.—National City Bank of 
Rome v. Welch, 186 S.E. 596, 53 Ga. 
App. 538. 

ao. Oa.—Martin v, Gaissert, 78 S.E. 

I 40, 189 Ga. 693—Crummey v. Crum- 
! mey, 197 S.E. 501, 58 Ga.App. 67, 

21* Mont.—In re Eakins’ Estate, 208 
P. 956* 64 Mont 84—In re Dough¬ 
erty. 86 F. -88* 84 Mont. 386. 

24 C.JT. p 237 note 78, 

93. Appeal as not affecting right to 
dfaoontlmi* 

Where under the circumstances of 
the particular case, an order reduc¬ 
ing and ultimately discontinuing a 
widow’s allowance is Justified, such 
order is not rendered erroneous by 
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reason of the widow’s appeal from 
an order made in the course of dis¬ 
tribution of the estate.—In re Clark’s 
Estate, 274 P. 76, 96 Cal.App. 243. 

23. Cal.—In re Houston’s Estate, 2 7(1 
P. 930, 206 Cal. 276. 60 A.L.R, 730 
—In ro Ehler’s Estate, l P.2d 546, 
115 CaLApp. 403. 

Mont.—In ro Eakins’ Estate, 208 I\ 
956, 64 Mont. 84. 

Estate not insolvent 

Estate, assets of which were suf¬ 
ficient to pay debts and administra¬ 
tion expenditures, was not “insol¬ 
vent" within statutory definition.—In 
ro Ehler’s Estate, 1 F.2d 546, 115 
Cal.App, 403. 

24. N.Y.—Scofield v. Scofield, 6 Hill 
642. 

26. Ariz.—In ro Nolan's Estate, 108 
P.2d 391, 56 Ariz, 366. 

26, Mass.—Washburn v. Hale, 10 
Pick. 429. 

Advances and disbursements by rep¬ 
resentative generally see infra 9 
491. 

27. Mont,—In re Springer’s Estate, 
255 P- 1058, 79 Mont. 256. 

24 CU. p 237 note 81. 

Expenditures for benefit of particu¬ 
lar legatees or distributees gener¬ 
ally see supra 6 237. 

28* Ga.—Fulghum v, Fulghum, 86 
S.E. 602, ill Ga. 635, 37 S.E. 774 
—Radford v. Bethea, 162 S.E. 409*, 
44 Ga.App. 593. 

Advances as defense to second 
year’s support 

Where a widow 'consumed propg 
eriy of the estate of her deceased 
husband as a support and, aeowwl 
advances from the e*eei^r ; jfg^^| 
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Maintenance during quarantine. The widow, 
while fully conforming to the statutory require¬ 
ments, is entitled to her reasonable support out of 
the estate, 29 whether it is solvent or insolvent, 30 
during her quarantine, even though an inventory of 
the estate has been made and the statutory portion 
of the assets set off for the widow. 31 However, an 
allowance for sustenance during quarantine is prop¬ 
erly disallowed where the widow was at all times 
the owner of the house in which she and her hus¬ 
band resided. 32 

Education and support of children. In a proper 
case expenditures made by an executor or adminis¬ 
trator for the education and support of decedent’s 
children may be credited against the statutory al¬ 
lowance. 33 

b. Allowance Out of Mother’s Estate 

In the absence of testamentary or statutory provision 
therefor, the minor children of a deceased mother are 
not, as a general rule, entitled to maintenance and sup- 
port out of her estate. 

In the absence of testamentary provision there¬ 


for, 34 the minor children of a deceased mother are 
not, as a general rule, entitled to maintenance and 
support out of her estate, 35 although this is some¬ 
times allowed by statute, 36 especially where the fa¬ 
ther of the children predeceased their mother. 37 

§ 333. Amount or Value 

a. In general 

b. Matters considered in fixing amount 
* c. When whole estate set apart 

a. In General 

The amount or value of the widow's allowance varies 
according to the terms of the applicable statute and the 
facts and circumstances of the particular case. 

The amount or value of the allowance to which 
the widow is entitled varies according to the terms 
of the applicable statute and the facts and circum¬ 
stances of the particular case. 38 Under some stat¬ 
utes the amount of the allowance or exemption is 
definitely fixed; 39 but as a general rule the amount 
is left to the discretion of the court, 40 subject in 


purpose, and where these transac¬ 
tions occurred prior to the grant of 
a first year’s support and might 
have been pleaded in defense thereto, 
they cannot be shown in defense to 
an application for a second year's 
support.-—Hill v. Hill, 136 S.E. 480, 
36 Ga.App. 327, 

29 . N.Y.—In re McClelland's Adm’x, 
235 N.Y.S. 690, 134 Misc. 166. 

30. Ala.—Lowery v. Rowland, 16 So. 
88, 104 Ala. 420. 

24 C.J. p 238 note 87. 

31 . N.Y.—Matter of Wachter t 38 N. 
Y.S. 941, 16 Misc. 137. 

32 . N.Y.—In re Bush’s Estate, 277 
N.Y.S, 325, 243 App.Div. 322. 

33. Cal.—Moore v. Campbell, 60 Cal. 
526. 

Expenditures for benefit of particu¬ 
lar legatees or distributees gen¬ 
erally see supra § 237. 

34. N.Y.—Freeman v. Colt, 27 Hun 
447, affirmed 96 N.Y. 63. 

35. La.—Geisler’s Succession, 32 La. 
Ann. 1289, overruling Coleman’s 
Succession, 27 La.Ann. 289. 

24 C.J. P 237 note 72. 

36L Ala.—Worthy v. Walton, 167 So. 

799, 232 Ala. 317. 

24 C.J. p 237 note 73. 

Xn. Georgia 

(1) Since the right of minor ch’l- 
dren to a year’s support from the 
estate of deceased parent is on the 
theory contingent on the dependency 
of such minors on such deceased 
parent while in life, minor children 
left without a living father are en¬ 
titled to a year’s support from the 
estate of their mother.—Brown v. 
Hemphill, 74 Ga. 795. 


(2) So where mother d 5 ed sur¬ 
vived by minor children of herself 
and deceased first husband, by sec¬ 
ond husband, and by minor child of 
herself and second husband, minor 
children of herself and deceased first 
husband were entitled to twelve 
months' support out of her estate.— 
Edwards v. Addison, 2 S.E.2d 77, 
187 Ga. 756, reversing 199 S.E. 236, 
5 8 Ga.App. 515, mandate conformed 
to 2 S.E.2d 748, 60 Ga.App. 35. 

(3) But a year’s support for a 
minor child of a married woman 
cannot be assigned out of her es¬ 
tate, on her death intestate, leav¬ 
ing her husband, the father of the 
child, surviving.—Edwards v. Addi¬ 
son, supra—Phelps v. Daniel, 12 S.E. 
584, 86 Ga. 363. 

37. Ohio.—In re Hinton, 60 N.E. 621, 
64 Ohio St. 485. 

24 C.J. p 237 note 74. 

38, Ga.—Rose v. Liveoak, 144 S.E. 
45, 38 Ga.App. 405. 

Ky.—Rose v. Ratliff's Adm'r, ‘36 S. 

W.2d 43, 237 Ky. 64*5. 

N.M,—In re White’s Estate, 73 P.2d 
’316, 41 N.M. 631. 

N.Y.—In re McClelland’s Adm'x, 235 
N.Y.S. 690, 134 Misc. 166. 

Liberal allowance intended 

In enacting statute requiring com¬ 
missioners to set apart so much of 
assets of decedent’s estate as may be 
necessary for year’s support of his 
widow, legislature intended that wid¬ 
ow should receive liberal allowance. 
—Redmon v. Fuller, 136 S.W.2d 724, 
23 Tenn.App. 623. 

Allowances under particular statutes 

(1) In Arkansas, under Crawford 
and M. Dig. § ’SO, the widow and 

30 


children are entitled to three hun¬ 
dred dollars out of the personal es¬ 
tate in all cases where the personal 
estate exceeds in value the sum of 
three hundred dollars.—Watkins v. 
Purnell, 62 S.W.2d 20, 187 Ark. 837- 
Miller v. Oil City Iron Works, 45 S. 
W.2d 36, 184 Ark. 900. 

(2) In North Dakota the exemp¬ 
tion allowed the surviving widow’, 
pursuant to Comp.L.1913, § 8725, is 
fifteen hundred dollars, plus property 
absolutely exempt.—Charlson v. 
Chari son, 187 N.W. 418, 48 N.D. 851. 

(3) In West Virginia, under Barn¬ 
es Code c 41 § 27, a widow may se¬ 
lect personal estate of her deceased 
husband not exceeding two hundred 
dollars in value, and hold the same 
exempt from any liabilities of dece¬ 
dent, irrespective of the value of Im¬ 
personal estate above that sum.— 
Barnhard v. Barnhard, 154 S.E. 874, 
109 W.Va. 375. 

(4) In Tennessee, under Code 1932 
§ 8234, property exempt from execu¬ 
tion to the amount of seven hun¬ 
dred and fifty dollars vests in the 
widow on the death of her husband. 
—Christian v. Bellamy, 98 S.W.2d 84, 
170 Tenn. 544. 

39. Ky.—Fitzpatrick's Adm’r v. 
Fitzpatrick, 155 S.W.2d 463, 288 
Ky. 53—Frye’s Adm’r v. Frye's 
Adm’x, 80 S.W.2d 584, 258 Ky. 654. 

24 C.J. p 238 note 89. 

40. Ariz.—In re Nolan’s Estate, 108 
P.2d 388, 56 Ariz. 361. 

Cal.—In re Mason’s Estate, 244 P. 

629, 76 Cal.App. 315. 

Me.—Hussey v. Titcomb, 144 A. 218, 
127 Me. 423. 

Mich.—Montgomery v. Trombley, 267 
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some jurisdictions, to statutory provisions that it 
shall not exceed or be less than a designated sum. 41 
While under some statutes, the widow has been held 
entitled to interest, after appraisal, on an amount 
allotted but not turned over to her, 42 under others 
the contrary is true, 43 at least where it does not ap¬ 
pear that the widow has elected to take her award 
in money; 44 and it has been held that a widow is 
not entitled to rents and profits pending an appeal 
from the allotment. 45 The widow is not entitled 
to a homestead and a year’s support where the ag¬ 
gregate of the two provisions exceeds the amount 
which may be set apart as a homestead and exemp¬ 
tion. 46 Under a statute providing for an allowance 
for the support* of the widow “and her family,” and 
defining the word family as including every child 
“who was residing with the deceased at his death 
and whose age did not then exceed fifteen years,” 
it has been held that the allowance should be based 
on the number of children under fifteen years re¬ 
siding with the widow at the time of the death of 
the husband, although one of such children died be¬ 
fore the application for an allowance was filed. 47 
It has been held that money received by the widow 
and minor children from benevolent societies of 
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I which decedent was a member, and due to his fam¬ 
ily at his death, should be deducted from the 
amount allowed by law; 48 and that the statute does 
not contemplate that the widow 'shall live at the 
homestead and consume the provisions belonging to 
the estate and have a year’s support also allowed, 
but that when she applies for an assignment of a 
year’s support she must be charged with the value 
of what she has previously consumed. 49 However, 
where the statute authorizes an award not exceeding 
a specified amount, property received under the 
laws of another state is not chargeable against such 
amount. 50 A statute providing that the widow shall 
receive real estate of the market value of five thou¬ 
sand dollars does not entitle her to such quantity 
of real estate as will produce for her an income of 
six per cent per annum on five thousand dollars 
over and above expenses. 51 A widow has been 
held properly chargeable with interest on sums of 
money given to her over and above what she was 
entitled to for allowance during the settlement of 
the estate. 52 In case the property is sold for an 
amount sufficient to pay all the allowances to which 
a surviving husband is entitled, he has a right to 
the full amount of such allowances, although the 


N.W. 648, 276 Mich. 439—In re 
Doty's Estate, 203 N.W. 865, 231 
Mich. 115. 

Miss.—Gilmer v. Gilmer, 117 So. 371, 
151 Miss. 23. 

Mo.—In re Flynn's Estate, 67 S W.2d 
771, 228 Mo.App. 1197, followed in 
In re Flynn’s Estate, 67 S.W.2d 
776—Nidy v. Rice, 44 S W.2d 196, 
226 Mo.App. 610—Mahon v. Flet¬ 
cher’s Estate, App., 2-45 S.W. 372. 
Tex.—San Angelo Nat. Bank v. 
Wright, Civ.App., 66 S.W.2d 804, 
error refused. 

2*4 C.J. p 238 note 90. 

41- Ga.—Walden v. Walden, 12 S.E. 

2d 345, 191 Ga. 182. 

Mass.—Patterson v. Fine, 191 N.E. 
643, 287 Mass. 268. 

N.Y.—In re Crouse’s Estate, 15’5 N. 
E. 685, 224 N.Y. 400 reversing 212 
N.Y.S. 794, 215 App.Div. 736—In 
re Levine’s Estate, 284 N.Y.S. 255, 
157 Misc. 454—In re Benjamin's 
Estate, 270 N.Y.S. 499, 150 Misc. 
■857, 

Tex.—San Angelo Nat. Bank v. 
Wright, Civ.App., 66 S.W.2d >804, 
error refused. 

Wash.—In re Hopffgarten's Estate, 
59 P.2d 298, 186 Wash. 546. 

24 C.J. p 238 note 91. 

Annual net income as determining 
limit 

Under a statute providing that the 
value of the allowance shall not in 
any case exceed one half of the an¬ 
nual net income of deceased for three 
years next preceding his death, the 
limit is one half of one year’s net 


income, based on the annual income 
for three years next preceding the 
husband's death, and not one half of 
the sum total of the annual net in¬ 
comes for three years.—Holland v. 
Henson, 128 S.E. 145, 189 N.C. 742. 
Deducting value of mortgage 

Under statute providing for award 
to surviving widow of property of 
the estate not exceeding the value of 
four thousand dollars “exclusive of 
any mortgage,” value of mo tgage 
on deceased’s property should be de¬ 
ducted from total value of property 
in order to ascertain value of prop¬ 
erty set aside to widow.—First Nat. 
Bank of Fairbanks v. Stout, 9 Alas¬ 
ka 400. 

Statute as not limited to children of 
marriage 

A statute authorizing the granting 
of an allowance of not less than a 
certain sum to a widow together 
with a certain additional sum for 
each minor child of the intestate un¬ 
der the age of eighteen years is not 
limited to cases where the minor 
child is a child of the marriage be¬ 
tween deceased and his widow.—Al¬ 
len v. Allen, 222 Ill.App. 438. 

42l Ga.—Clark v. Georgia R. Bank 

& Trust Co., 185 S.E. 716, 182 Ga. 

472. 

24 C.J. p 238 note 92. 

Interest only as against executor in¬ 
dividually 

Where executor, having sufficient 
money on hand, failed to pay widow’s 
exemption, widow, in recovering 
judgment for amount of exemption 

31 


against the executor, was not en¬ 
titled to have interest thereon 
charged against the estate, such in¬ 
terest, if any, being chargeable 
against executor individually.—Os- 
ter’s Ex’r v. Ohlman, 219 S.W. 187, 
187 Ky. 341. 

43. Ill.—Field v. Field, 74 N.E. 443, 
215 Ill. 496, affirming 117 Ill.App. 
307, and following Stunz v. Stunz, 
23 N.E. 407, 131 Ill. 210. 

44- Ill-—Stunz v. Stunz, 23 N.E. 407, 
131 Ill. 210—Turner v. Fell, 142 Ill. 
App. 458. 

24 C.J. p 238 note 92 [b]. 

Effect of money judgment 

Where a money judgment has 
been entered in favor of the widow 
for a certain balance due her on 
her widow's award, she is entitled 
to interest on that judgment.—Brown 
v. Burley, 168 Ill.App. 114. 

45s. R.I.—Dyer v. Dyer, 23 A. 910, 
17 R.I. 547. 

40. Ga.—Green v. Hambrick, 45 S.E. 
420, 118 Ga. 569. 

47- N.Y.—In re Hayes, 16 S.E. 904, 
112 N.C. 76. 

24 C.J. p 239 note 95. 

48. La.—Wellmeyer’s Succession, 34 
La.Ann. 819. 

48. Ga.—Wells v. Wilder, 36 Ga. 194. 

50. Wash.—In re Jarrett's Estate, 
244 F. 694, 138 Wash. 404. 

51. Pa.—Byrne's Estate, 21 Pa.Diet. 
205. 

1/52. Wis.—Ludington v. Patton* 99 
I N.W. 614, 121 Wis. 649. * .51 - 
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property was appraised at less than the amount 
thereof. 53 

Sustenance during quarantine covers no more than 
the supplies left on the homestead during the wid¬ 
ow's quarantine, 54 or her reasonable board during 
the same period, 55 and does not embrace the wid¬ 
ow's mourning outfit 56 or any expenses to attend 
the funeral of her husband. 57 Neither is a widow 
who is in good health, except that she is worried 
on account of wrongdoing with respect to testator's 
estate, entitled to a nurse as a part of her reason¬ 
able sustenance. 58 

Effect of life estate. Where the will of deceased 
grants his widow the life use of his real and per¬ 
sonal property, she is entitled to the income from 
such property in addition to her allowance for 
maintenance and support, 53 unless, under the terms 
of the particular statute and the facts of the par¬ 
ticular case, the order of allowance has the effect 


of extinguishing such income during the period of 
the allowance. 65 

b. Matters Considered in Fixing Amount 

In fixing the amount of the widow's allowance various 
factors may be considered, including the social station 
and wants of the widow, the size of the widow's private 
estate, and the size, value, and financial condition ot 
the decedent's estate. 

The allowance should be reasonable in amount, 61 
and the reasonableness depends, of course, on the 
circumstances of each particular case. 62 In fixing 
the amount various factors may be considered. 63 
Thus it is proper to consider the social station and 
wants of the widow and children, 64 giving due re¬ 
gard to the widow's private estate not .received from 
her husband. 65 It is also proper to take into con¬ 
sideration the size, value, and financial condition of 
the estate, 66 and this has been deemed a factor of 
more importance than the situation of the family, 67 


53. Mo.—Nelson v. Troll, 156 S.W. 
16, 173 Mo.App. 51. 

54. N.Y.—In re Mehn, 124 N.Y.S. 
173. 

24 C.J. p 239 note 3. 

55. N.Y.—In re Mohn, supra. 

2-4 C.J. p 239 note 4. 

56. N.Y.—In re Mehn, supra. 

57- N.Y.—In re Mehn, supra. 

5®. flr.Y.—;Matter of Percival, 141 
N.Y.S. 180, 79 Misc. 567. 

59. Mich.—Montgomery v. Trom¬ 
bley, 267 N.W. 648, 276 Mich. 439. 

60. Mich.—In re Stetson, 151 N.W. 
'552, 184 Mich. 402. 

61. Mo.—Mahon v. Fletcher's Es- 
/ tate, App., 245 S.W. 372. 

N.Y.—In re Mehn, 124 N.Y.S. 173. 
Amount not to exoeed cost of neces¬ 
sities 

Widow's allowance should not ex¬ 
ceed amount sufficient to provide for 
necessities of widow for such period 
after death of her husband as will 
give her opportunity to adjust her¬ 
self to new condition.—Hooker v. 
Porter, 173 N.E. 588, 273 Mass. 316. 

62. Cal.—In re Ehler’s Estate, 1 P. 
2d 546, 115 Cal.App. 403. 

Ga.—Mays v. Mays, 103 S.E. 805, 25 
Ga.App. 515. 

Mo.—Williams v. Schneider, App., 1 
S.W.2d 230—Mahon v. Fletcher's 
Estate, App., 245 S.W. 372. 

Wis.—In re Sullivan's Estate, 229 N. 

W. 65, 200 Wis. 590. 

2-4 C.JT. p 239 note 9. 

Allowance held proper or not abuse 
of discretion 

Ariz.—In re Nolan's Estate. 108 P.2d 
388, 56 Ariz. 361. 

CaL—In re Ehler*s Estate, 1 P,2d 
546, 115 Cal.App. 403—In re Ma¬ 


son’s Estate, 244 P. 629, 76 Cal. 
App. 315. 

Ga.—Jackson v. Jackson, 179 S.E. 
85 6, 51 Ga.App. 173—Bacon v. Ba¬ 
con, 139 S.E. Ill, 37 Ga.App. 171. 
Iowa.—Caldwell v. Caldwell, 186 N. 

W. 58, 192 Iowa 1157. 

Mass.—Hooker v. Porter, 173 N.E. 
588, 273 Mass. 31G. 

Miss.—Gilmer v. Gilmer, 117 So. 371, 
151 Miss. 23. 

Mo.—In re Flynn’s Estate, 87 S.W.2d 
771, 228 Mo.App. 1197, followed in 
In re Flynn’s Estate, App., 67 S. 
W.2d 776—Nidy v. Rice, 44 S.W.2d 
196, 226 Mo.App. 610—Williams v. 
Schneider, App., 1 S.W.2d 230—In 
re Rash’s Estate, App., 256 S.W. 
•525. 

N.Y.—In' re Stableford’s Estate, 20 
N.Y.S.2d 615, 174 Misc- 284. 

Okl.—In re Widener’-s Estate, 240 P. 
608, 112 Okl. 54. 

Tex.—Eoff v. Pace, Civ.App., 25 S. 
W.2d 264, modified on other 
grounds Pace v. Eoff, Com,App., 
48 S.W.2d 956. 

Wash.—In re Binge’s Estate, 105 P. 

2d 689, 5 Wash.2d 446. 

63* Necessary purchases already 
made by widow for self and family 
may be considered in determining 
amount of sufficient allowance.—In 
re Fleshman’s Estate, 5 P.2d 727, 51 
Idaho 312. 

Number of debts and pendency of 
litigation 

Small number of outstanding 
debts, and fact that estate was in 
litigation were proper to consider 
in determining amount of widow’s 
allowance.—Hooker v. Porter, 173 N. 
E. 588, 273 Mass. 316. 

Bequests and household furniture 
should not be considered as a part 
of the year’s support under the Geor¬ 
gia statute.—Casey v. Casey, 106 S.E. 
119, 151 Ga. 169. 


64- Ga.—Cheney v. Cheney, 73 Gl¬ 
ee—Jackson v. Jackson, 179 S.E. 
8 ' 56, 51 Ga.App. 173. 

Mich.—Montgomery v. Trombley, 267 
N.W. 648, 276 Mich. 439. 

Mo.—In re Rash's Estate, App., 256 
S.W. -525. 

Tenn.—Redmon v. Fuller, 136 S.W.2d 
724, 23 Tenn.App. 623. 

Tex.—Pace v. Eoff, Com.App., 48 S. 
W.2d 956, modifying Eoff v. Pace, 
Civ.App., 25 S.W,2d 264. 

24 C.J. p 239 note 10. 

Controlling consideration 
Necessities of widow at time of 
death of husband is controlling con¬ 
sideration in determining widow’s 
allowance.—Hooker v. Porter, 173 N. 
E. 588, 273 Mass. 316. 

65. Or.—In re Frizzell's Estate, 188 
P. 707, 95 Or. 681. 

24 C.J. p 240 note 11, 

66. Ga.—Jackson v. Jackson, 179 S. 
E. 856, 51 Ga.App. 173. 

Mass.—Hooker v. Porter, 173 N.E. 
588, 273 Mass. 316. 

Mich.—Montgomery v. Trombley, 
267 N.W. 648, 276 Mich. 439. 

24 C.J. p 240 note 12. 

Total size of estate should be tak¬ 
en into consideration in determining 
whether widow's family allowance 
shall be great or small.—In re No¬ 
lan’s Estate, 108 P.2d 388, 56 Ariz. 
361. 

Condition of whole property 
"This allowance must be made 
with reference to the condition of 
the whole property during the’ first 
year after the death of the hus¬ 
band.”—Pace v, Eoff, Tex.Com.App., 
48 S.W.2d 956, 960, modifying, Eoff 
v. Pace, Civ.App., 25 S.W.2d 264. 

67. Minn.—Strauch v. Uhler, 104 N. 
W. 535, 95 Minn. 304. 

24 C.J. p 240 note 18. 
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although, on the other hand, it has been said that 
the amount and value of the estate affords no basis 
from which an allowance may be made, 68 and that 
the reasonableness of allowances to the widow from 
the estate of the deceased husband is not affected by 
the question whether the estate will ever be suffi¬ 
cient to pay them. 69 Funds paid out of a solvent 
estate by order of court to the widow and minor 
children, for their support during its settlement, 
need not be repaid because the administrator has 
lost money in the management of a business owned 
by the estate, so as to render the estate insolvent, or 
as a condition precedent to holding realty, not con¬ 
nected with the losing business, free from trade 
debts incurred therein. 70 The effect of dower and 
other interests on the amount and value of the wid¬ 
ow’s allowance is discussed infra § 334. 

c. When Whole Estate Set Apart 

Under some statutes provision is made for the setting 
apart of the whole estate to the widow or minor children, 
where the value of the estate does not exceed a certain 
specified amount. 

In some jurisdictions statutes have been enacted 
providing that in case the estate does not exceed 
a certain specified amount, there shall be no ad¬ 
ministration thereon, or if administration has com¬ 
menced there shall be no further proceedings there¬ 
in, but the whole shall be set apart to the widow or 
minor children; 71 and where it is made to appear 
that the value of the estate brings it within the stat¬ 
ute, all of it must be so set apart regardless of 


whether the estate is solvent or insolvent. 72 In 
some jurisdictions the statutes to this effect are ap¬ 
plicable only to personal property and not to real¬ 
ty, 73 but a court has allowed the widow of an in¬ 
testate the whole of the personal estate, and direct¬ 
ed the charges of administration to be deducted 
from the proceeds of real estate sold by order of 
court for the payment of the intestate’s debts. 74 
It has been held that an order or decree of the pro¬ 
bate court is necessary to vest the property in the 
widow; 75 but it has also been considered that, 
where the estate does not exceed the specified 
amount, title vests absolutely in the widow by oper¬ 
ation of law without any judicial allotment, 76 and 
that if the court fails to make an order setting apart 
the property the widow may, in a proceeding against 
her to account for the estate, show that it does not 
exceed the statutory amount and thus avail herself 
of the benefit of the statute. 77 The necessity of no¬ 
tice of proceedings to set aside the whole estate is 
discussed infra § 356. 

§ 334. - Effect of Dower and Other In¬ 

terests 

In fixing the amount of the widow's allowance due 
regard may be given to the value of the widow’s expect¬ 
ed dower or distributive interests, and the provision 
sought to be made for her by her husband. 

While the allowance to the widow is independ¬ 
ent of any dower or distributive interest in the es¬ 
tate, and in addition to any provision made for her 
by will, as is stated supra § 323, it has been held 


68. Mo.—Nidy v. Rice, 44 S.W.2d 
196, 198, 226 Mo.App. 610. 

69. Tex.—Jones v. Bartlett, Civ. 
App., 189 S.W. 1107. 

70. Mich.—Frey v. Eisenhardt, 74 
N.W. 601, 116 Mich. 160. 

71- Cal.—McMillan v. Boese, 115 P. 
2d 37, 45 Cal.App.2d 764—Ledesma 
v. Stanley, 207 P. 693, 57 Cal.App. 
470. 

24 C.J. p 241 note 28. 

Relative rights of surviving spouse 
and children 

As between the surviving spouse 
and the minor children, the right to 
have the property set aside, under 
the Arizona statute, is in the former, 
the children taking only if there is 
no surviving spouse or if the surviv¬ 
ing spouse has separate property.— 
Johnson v. Jones, 97 P.2d 933, 55 
Ariz. 49. 

Matters considered in determining 
value 

(1) Where controversy between 
insured’s widow and beneficiary 
named in insured’s life policy over 
right to proceeds was settled by 
agreement directing insurer to pay 
insured’s funeral expenses and to 

34 C.J.S.—3 


pay balance to insured’s administra¬ 
tor, only amount received by admin¬ 
istrator and not amount insurer paid ] 
on funeral bill could be considered 
in determining value of insured's 
estate for purpose of determining 
right of widow to have estate set 
aside on ground that it had value 
of less than two thousand five hun¬ 
dred dollars.—In re Parr's Estate, 
74 P.2d 792, 24 Cal.App.2d 171. 

(2) Matters considered in fixing 
amount of allowance generally gee 
supra subdivision b of this section. 
Estate In excess of specified value 
The statute requiring that whole 
of deceased parent’s estate, when its 
value is five hundred dollars or less, 
be set aside for a year's support of 
dependent minor children does not 
inhibit setting aside the whole es¬ 
tate when its value exceeds five hun¬ 
dred dollars but merely makes man¬ 
datory allowance of entire estate 
when it does not exceed five hundred 
dollars in value.—Edwards v. Addi¬ 
son, 2 S.E.2d 77, 187 Ga. 756, revers¬ 
ing 199 S.E. 236, 58 Ga.App. 515, 
mandate conformed to 2 S.E.2d 748. 
72. Ga.—Smith v. Smith, 42 S.E. 72, 
115 Ga. 692. 


Ky.—O’Hara v. O’Hara, 206 S.W. 
462, 182 Ky. 260. 

Nonpayment of last expenses as not 
justifying refusal 

The fact that expenses of adminis¬ 
tration and of last illness of de¬ 
ceased had not been paid was not 
sufficient ground for refusing to set 
aside to widow whole estate valued 
at less than two thousand five hun¬ 
dred dollars, since order setting aside 
estate to widow could direct the pay¬ 
ment of bills which were legal obliga¬ 
tions of the estate and those which 
widow had authorized administrator 
to pay.—In re Parr's Estate, 74 F.2d 
792, 24 Cal.App.2d 171. 

7QL Ark.—Wilson v. Massie, 65 S.W. 
942, 70 Ark. 25—Harrison v. La¬ 
mar, 33 Ark. 824. 

Mo.—Pidcock v. Buff am, 61 Mo. 370. 
74. Mass.—Brazer v. Dean, 15 Mass. 
183. 

75- Mich.—Stanton v. Foster, 80 N, 
W. 1084, 122 Mich. 219. f 

76. Ala.—Dyer v. Lahr, 159 So. 84; 
229 Ala. 621—Headen v. Headen, 
54 So. $46, 171 Ala. 521. 

77. Ark.—Hampton V. Phtfsick,^ 2jl 
Ark. *561. 
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proper, in fixing the amount of the allowance, to 
give due regard to the value of the widow’s expect¬ 
ed dower or distributive interests, 78 and the pro¬ 
vision sought to be made for her by her husband. 79 
Other matters which are proper for consideration 
in fixing the amount of the widow’s allowance are 
considered supra § 333 b. 

§ 335. - Specific Articles 

Under some statutes a widow is entitled to certain 
specific articles which become hers absolutely and free 
from all set-off against any interest she may have in the 
balance of her husband’s estate on its distribution. If 
any of such articles are wanting, she is entitled under 


34 C.J.S. 

some, although not other, statutes to an allowance in 
money or other property in lieu thereof. 

Under some statutes certain specific articles are 
enumerated which the widow is entitled to take or 
which are exempt from administration, 80 as, for ex¬ 
ample, household furniture 81 and wearing apparel. 82 
Things thus specifically exempted and set off to the 
widow are hers absolutely, 83 free from all set-off 
against any interest she may have in the balance of 
her husband’s estate on its distribution. 84 If any 
of such articles are wanting she usually is entitled 
to an allowance of money or other property in lieu 
thereof, 85 although this right is denied under some 
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78. Tex.—Nelson v. Lyster, ‘74 S.W. 
5-4, 32 Tex.Civ.App. 356. 

24 C.J. p 240 note 18. * 

79. Wash.—Matter of Drasdo, 78 P. 
1022, 36 Wash. 478. 

80. Ala.—Brake v. Graham, 106 So. 
188, 190, 214 Ala. 10. 

Ky.—Rose v. Ratliff’s Adm'r, 36 S. 

W.2d 43, 237 Ky. 645. 

Minn.—In re McBride’s Estate, 263 
N.W. 105, 195 Minn. 31-9. 

Mo.—In re Bernays’ Estate, 126 S. 

W.2d 209, '344 Mo. 135. 

N.Y.—In re Crouse's Estate, 155 N. 
E. 685, 244 N.Y. 400, reversing: 212 
N.T.S. 794, 21*5 App.Div. 736—In 
re Jacobs’ Will, 277 N.T.S. 131, 
154 Misc. 362. 

Okl.—Evans v. Miller, 233 P. 199, 
105 Okl. 289. 

Tex.—In re Mays’ Estate, CIv.App., 
43 S.W. 2d 306, error refused. 

24 C.J. p 2*40 note 20. 

“Motor vehicle” 

(1) In New York, under Surr.Ct. 
Act § 200 subd. 3, the surviving 
spouse or minor child is entitled to 
have set off from decedent's es¬ 
tate one motor vehicle or tractor, 
not exceeding in value four hundred 
and fifty dollars.—In re Phillips’ 
Estate, 6 N.Y.S.2d 726, 169 Misc. 86 
—In re Blowstein's Estate, 264 N. 
Y.S. 797, 147 Misc. 870—In re Tie- 
bor's Estate, 3 N.Y.S.2d 40. 

(2) No such right of set-off ex¬ 
ists, however, in respect of a mo¬ 
tor vehicle the value of which is in 
excess of four hundred and fifty dol¬ 
lars.—In re Benjamin’s Estate, 270 
N.Y.S. 499, 150 Misc. 857. 

(3) So, where a motor vehicle 
owned by decedent, but subject to 
a chattel mortgage, was sold for 
six hundred dollars, his widow was 
not entitled to the net balance re¬ 
maining after payment of the mort¬ 
gage.—In re Senn’s Estate, 267 N.Y. 
S. 68, 149 Misc. 215, affirmed 269 N. 
Y.S. 940, 241 App.Div. 663. 

“Use and benefits” of domestic ani¬ 
mals 

Under a statute, providing that 
before grant of administration and 
before 'tike' exempt property is set 


apart, the right of the widow and 
minor children to the use and bene¬ 
fit of such property shall be the 
same as if it had been set apart as 
exempt, the "use and benefits" of 
domestic animals includes their nat¬ 
ural produce and increase.—Blank- 
enbeck v. Foster, 89 So. 171, 206 
Ala. 85. 

81. N.Y.—In re Albro’s Estate, 300 
N.Y.S. 1103, 165 Misc. 486. 

Articles held exempt as “household 
furniture” 

(1) Mounted deer horns.—Brake 
v. Graham, 106 So. 188, 214 Ala. 10. 

(2) Piano.—Brake v. Graham, su¬ 
pra—24 C.J. p 240 note 20 [c] (1), 
( 2 ). 

(3) Phonograph.—Brake v. Gra¬ 
ham, supra. 

(4) Pistol, valued at $10.—Brake 
v. Graham, supra. 

(5) Silver card receiver used oh 
hat rack.—Phillips v. Phillips, 44 
So. >391, 151 Ala. 527, 125 Am.S.R. 
40, 15 Ann.Cae. 157. 

Articles held not exempt as “house¬ 
hold furniture” 

(1) Jewelry.—In re Jacobs’ Will, 
277 N.Y.S. 131, 154 Misc. 362. 

(2) An iron safe and electric bat¬ 
tery.—Chamboredon v. Fayet, ’57 So. 
845, 176 Ala. 211. 

82. Okl.—Evans v. Miller, 233 P. 
199, 105 Okl. 289. 

Articles held exempt as “wearing ap¬ 
parel” 

(1) Watch and chain of moderate 
value.—Brake v. Graham, 106 So. 188, 
214 Ala. 10—24 C.J. p 240 note 20 
[d] (1), <2). 

(2) A ring valued at twenty dol¬ 
lars.—Phillips v. Phillips, 44 So. 391, 
151 Ala. 527, 125 Am.S.R. 40, 15 Ann. 
Cas. 157. 

(3) The epaulets and bosom pin 
of a naval officer.—Sawyer v. Saw¬ 
yer, 28 Vt. 245. 

Articles held not exempt as “wear¬ 
ing apparel” 

(1) Jewelry.—In re Jacobs’ Will, 
277 N.Y.S. 131, 154 Misc. 362. 

(2) Watch, watch key, watch 
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chain, cords and seals, finger ring, 
sword, and sword belt of naval of¬ 
ficer.—Sawyer v. Sawyer, 28 Vt. 245. 

(3) An iron safe and electric bat¬ 
tery.—Chamboredon v. Fayet, 57 So. 
'845, 176 Ala. 211. 

83- N.Y.—In re McNamara’s Estate, 
245 N.Y.S. 186, 138 Misc. 526. 

24 C.J. p 240 note 21. 

Right subject to court’s discretion 
Under a statute providing that 
the court may, in its discretion, set 
apart to the spouse all or any part 
of the property of decedent exempt 
from execution, the surviving 
spouse's right to have specific prop¬ 
erty set apart is subject to the 
proper exercise of the court’s dis¬ 
cretion.—In re Mattingly’s Estate, 
65 P.2d 1338, 19 Cal.App.2d 550. 
Limitation as to value 

Under a statutory provision au¬ 
thorizing the setting off to the wid¬ 
ow, as exempt property, “domestic 
animals with their necessary food 
for sixty days, the farm machinery, 
and one motor vehicle or tractor, not 
exceeding in value four hundred and 
fifty dollars,” all of the property set 
aside # to the widow taken together 
must * not exceed in value the sum 
of four hundred and fifty dollars.— 
In re Bush’s Estate, 277 N.Y.S. 325, 
24'3 App.Div. 322. 

84. Ala.—Jackson v. Wilson, 23 So. 
521, 117 Ala. 432. 

24 C.J. p 240 note 21. 

85. Mo.—In re Bernays' Estate, 126 
S.W.2d 209, 344 Mo. 135—Mona¬ 
han v. Monahan’s Estate, 89 S.W. 
2d 153, 232 Mo.App. 91. 

Tex.—In re Mays' Estate, Civ,App., 
*43 S.W. 2d 306, error refused. 

24 C.J. p 241 note 22. 

Failure to select as authorising al* 
lowan.ce 

Under statutes providing that sur¬ 
viving spouse shall select specific 
property, or if less than five hundred 
dollars of specific property is selected, 
spouse shall receive difference be¬ 
tween value of property selected and 
amount that she would be entitled to 
select, spouse was entitled to five 
hundred dollars in lieu of specific ex- 
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statutes. 86 Where, however, all the articles speci¬ 
fied are on hand she is compelled to take them, and 
cannot have money or other property in lieu there¬ 
of, although the statute provides for an allowance 
of oTSier property or money in lieu of articles not 
on hand; and in such case she is entitled to nothing 
more in the way of exemptions, although the value 
of the property may be less than the amount desig¬ 
nated by statute to be allowed in lieu of articles not 
on hand. 87 In the absence of an allegation that a 
gift inter vivos by intestate to his son was made with 
a view of committing a fraud against the rights of 
intestate’s widow, or that it had that effect, she was 
not entitled to avoid the gift on the ground that she 
was prejudiced thereby, in that there was no prop¬ 
erty out of which to assign her the articles to which 
she was entitled by law, as exempt from distribu¬ 
tion. 88 As to articles not exempted which the wid¬ 
ow may keep or receive, the general rule charging 
her with their value must apply. 88 

Articles specifically bequeathed . A decree author¬ 
izing an allowance of a specific sum with the right 
generally to take personal property at its appraisal 
value, without specifying any particular articles, 
does not authorize the taking of articles specifically 
bequeathed, if there is personal property not speci¬ 
fically bequeathed which is equal in value to the al¬ 
lowance. 90 


§ 336. Persons Entitled 

a. In general 

b. Widow 

c. Children 

d. Grandchildren 

e. Husband 

f. Nonresidents 

a. In Genera! 

Statutes providing for allowance have been considered 
as intended only for persons who were dependent on 
the deceased or formed part of his family. 

The object of some of the statutes providing for 
allowance is to provide temporary support for those 
only who were dependent on deceased, 91 and the 
benefits of such a statute cannot be extended to per¬ 
sons who are not within the contemplation of the 
legislature. 92 Such statutes have been said to con¬ 
template the existence of a family unit or family 
relation at the time of decedent’s death ; 93 and, 
while the word “ family” as used therein has been 
held to refer only to a surviving husband or wife 
or minor children, 94 it has also been considered 
that the term may embrace other persons who 
formed part of the domestic circle of decedent at 
the time of his death, 95 and those subsequently 
within the household, even though not members of 
the family at the death of decedent, 96 such as a 
son-in-law; 97 but it cannot be extended to mere 


emptions, where no selection of spe¬ 
cific property was made.—Schmehl 
v. Schmehl, Ohio App.. 31 N.E.2d 259. 

Amount as discretionary with court 

The amount of the award, under 
the Texas statute, is vested by law 
in the discretion of the court; it 
must be reasonable and must not ex¬ 
ceed five hundred dollars.—San An¬ 
gelo Nat. Bank v. Wright, Tex.Civ. 
App., 6$ S.W.2d 804, error refused 
—In re Mays' Estate, Tex.Civ.App., 
43 S.W.2d 306, error refused. 

Crediting items received 

(1) In the computation of the stat¬ 
utory allowances due a widow, she 
should be charged with the value of 
items given to her by the heirs, to 
which she was entitled under the 
statute since she is not entitled to 
the items and their value also.—Mas- 
terson v. Masterson, 139 S.W.2d 30, 
200 Ark. 193. 

(2) However, under a statute pro¬ 
viding that certain specified articles 
of the husband’s property are to be 
set apart to the widow, and, if 
wanting, money or other property 
in lieu thereof, not exceeding seven 
hundred and fifty dollars, property 
so set apart and received by her is 
not to be estimated as part' of the 
seven hundred and fifty dollars she 
is entitled to receive in lieu'of-prop¬ 


erty not on hand.—Wood v. Robin¬ 
son, 46 S.W. 23, 19 Ky.L. 1659. 

86. Ky.—Thacker v. Cook, 32 S.W. 
2d 738, 236 Ky. 159. 

24 C.J. p 241 note 23. 

In New York 

(1) Under Surr.Ct.Act § 200, no 

allowance may be made in money or 
other property under subds 1, 2, 

and 3, if the articles mentioned 
therein do not exist.—In re Ben¬ 
jamin’s Estate, 270 N.Y.S. 499, 150 
Misc. 857—In re Senn's Estate, 267 
N.Y.S. 68, 149 Misc. 2,15, affirmed 269 
N.Y.S. 940, 241 App.Div. 663. 

(2) However, a widow has heen 
held entitled to a refund for the 
value of articles sold by the execu¬ 
tor out of property which she had 
a right to have set off to her.—In re 
Phillips’ Estate, 6 N.Y.S.2d 726, 169 
Misc. 86. 

(3) For cases under earlier New 
York statutory provisions see 24 C. 
J. p 2*41 note 23 [a]. 

87. Ky.—Welch v. Lewis, 47 S.W. 
454, 104 Ky. 531, 20 Ky.L. 717. 

88. Ky.—Burge v. Burge, 76 S.W. 
873, 25 Ky.L. 979. 

89. Ark.—Menifee ir . Menifee, 8 
Ark. 9. 

Kan.—Swayze v. Wade; -25 Kan.- 551. 
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La.—Drum’s Succession, 26 La.Ann. 
539. 

24 C.J. p 241 note 27. 

90. Me.—Appeal of Hilt, 146 A. 439, 
128 Me. 191. 

91- Ga.—Miller v. Ennis, 34 S.E. 302, 
107 Ga. 663. 

24 C.J. p 2 42 note 36. 

92. Ky.—Hamilton v. Riney, 131 S. 
W. 287, 140 Ky. 476. 

24 C.J. p 242 note 37. 

93. N.Y.—In re Schmidt’s Estate, 
287 N.Y.S. 44, 247 App.Div. 506, 
affirming 285 N.Y.S. 60, 157 Misc. 
502, affirmed 3 N.E.2d 468, 271 N. 
Y. 651—In re Feciuch’s Estate, 26 
N.Y.S.2d 390. 

Pa.—In re Cramm’s Estate, 198 A 
663, 329 Pa. 528—In re McGovern’s 
Estate, 9 Fa.Dist. & Co. 532, 19 
Berks Co.L.J. 347, 41 York Leg.Rec. 
14—In re Walston’s Estate, 27 
North.Co. 47. 

94. Cal.—In re McSwain, 168 P. 117* 
176 Cal. 280. 

24 C.J. p 242 note 38. 

95. La.—Durkin’s Succession, 30 La. 
Ann. 669. 

24 C.J. p 242 note 39. 

96. Mo.—In re Rash's Estate* 'App 
256 S.W. 525. 

97. Mo.—In re Rash’s Estate* «,&u 

pra. * * ' ^ '*7' * 
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boarders or lodgers. 98 
b. Widow 

The widow is entitled to maintenance and support, 
even though there is no other family of decedent, if she 
had been lawfully married to decedent, and was a mem¬ 
ber of his family at the time of his death. 

The widow is invariably entitled to the benefit of 
the statutory provision for maintenance and sup¬ 
port," but in order to have the benefit of such a 
statute, she must have been lawfully married to de¬ 
cedent, 1 or at least have been living with him as 
his wife under an honest belief that she was law¬ 
fully married to him, 2 and must, as a rule, have been 
a member of his family at the time of his death. 3 
The allowance to the widow is not ordinarily de¬ 
pendent on there being any other family of dece¬ 
dent, 4 even though the. statute grants the allow¬ 
ance to widow and children, 5 and although the ex¬ 
istence of a family has the effect, under some stat¬ 
utes, of increasing the allowance. 6 

The widow’s right to the statutory allowance be¬ 
comes vested on the death of her husband, and is 


24 C.J.S. 

not dependent on a demand by her. 7 It has been 
held that the property set apart to the widow does 
not become absolutely hers, and that she has no 
right to sell it and receive the proceeds to her own 
use, but that such property, when no longer needed 
or used by her, falls into the general estate, and is 
to be distributed according to law, although it is 
not liable for the debts of decedent. 8 

c. Children 

Under some statutes, but not under others, the chil¬ 
dren, as well as the widow, benefit by the allowance; 
if no lawful widow survives, the allowance usually goes 
to the chidren. To benefit by the allowance, children are 
generally required to have resided with decedent or 
formed part of his family. 

Under some statutes the allowance goes to the 
widow, if living, to the exclusion of the children, 9 
while under others the provision is made for the 
benefit of the children as well as the widow. 10 If 
no lawful widow survives, or in case of her death, 
the allowance usually goes to decedent’s surviving 
children, if any. 11 Under some statutes the chil¬ 
dren must have been residing with decedent, and 
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98. Ill.—Strawn v. Strawn, 53 Ill. 
263. 

99. Cal.—Eisenmayer v. Thompson, 

199 P. 798, 186 Cal. 538—In re 

Fulton's Estate, 59 P.2d 508, 15 
Cal.App.2d 2 02. 

Ga—Addison v. McEntire, 5 S.E.2d 
666, 189 Ga 279. 

Ohio.—In re Estate of Felman, 32 
Ohio N.P..N.S., 73. 

“It is certain that the statutes 
contemplate the benefit of the wid¬ 
ow."—In re Rash's Estate, Mo.App., 
256 S.W. 525, 526. 

As matter of right 

Where estate is being* adminis¬ 
tered, widow is entitled as matter of 
right to statutory allowance; but, 
where property of estate can be dis¬ 
tributed without administration and 
such course is agreed to by all inter¬ 
ested parties, widow’s allowance is 
unnecessary.—McKana v. Englund, 
251 N.W. 308, 265 Mich. 214. 

1. Hawaii.—In re Ching Lum’s Es¬ 
tate, 31 Hawaii 469, rehearing de¬ 
nied 31 Hawaii 533. 

Utah.—Sharp v. Seventh Judicial 
Dist. Court of State of Utah, 17 
P.2d 261, 81 Utah 236. 

Wash.—In re Pompal's Estate, 272 P. 

980, 150 Wash. 242. 

24 C.J. p 242 note 42. 

2. Mich.—Young's Appeal, 18 N.W. 
373, 52 Mich. 592. 

3. Pa.—In re Fenyo's Estate, 161 
A. 606, 105 Pa.Super. 560—In re 
Braum's Estate, 86 Pa.Super. 245— 
In re Stong’s Estate, 57 Montg.Co. 
L. 281—In re Lerew’s Estate, 52 
York Deg.Rec. 174. 

24 C.J. p 242 note 44. 


1 Effect of separation or divorce see 

infra § 344. 

“Having a family” 

(1) The words “having a family,” 
as used in a statute providing for 
exemptions to the widow if a hus¬ 
band dies having a family, have been 
liberally construed.—In re Brown’s 
Will, 274 N.Y.S. 924, 153 Misc. 282. 

(2) Decedent who died leaving sur¬ 
viving spouse who was incompetent 
was held to have died “having a fam¬ 
ily” within exemption statute, and 
hence widow was entitled to exemp¬ 
tions therein specified.—In re Schoen- 
felder’s Estate, 292 N.Y.S. 647, 161 
Misc. 654. 

(3) Decedent was held not to have 
had a “family” at the time of his 
death, where marriage between dece¬ 
dent and his widow occurred some 
fifteen years before decedent's death, 
parties lived together for about 
three weeks and never resumed their 
relationship as husband and wife, 
and there was no evidence that dece¬ 
dent ever saw widow or contributed 
anything to her support between 
their separation and his death, even 
though there was insufficient evi¬ 
dence to prove abandonment.—In re 
Feciuch's Estate, 26 N.Y.S.2d 390. 
Continuance of social family relation 

Widow was not entitled to delivery 
of entire one thousand dollars of 
personalty as exemptions, unless so¬ 
cial family relation was continued. 
—Dutton v. Swann, 122 So. 636, 219 
Ala. 425. 

4. Ind.—Bassett v. South, 156 N.E. 

410, 87 Ind.App. 136, rehearing de¬ 
nied 158 N.E. 229, 87 Ind.App. 136. 
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Wash.—In re Hilleware's Estate, 294 
P. 230, 159 Wash. 580—In re Beh- 
re’s Estate, 227 P. 859, 130 Wash. 
458—In re Hooper's Estate, 201 P. 
740, 117 Wash. 463. 

24 C.J. p 231 note 94, p 242 note 45. 

5. Tenn.—Compton v. Perkins, 23 S. 
W. 66, 92 Tenn. 715. 

24 C.J. p 243 note 46. 

6. N.C.—In re Stewart, 52 S.E. 255, 
140 N.C. 28. 

24 C.J. p 243 note 47. 

7- Md.—Pyles v. Bowie, 90 A- 772, 
123 Md. 13. 

8. Iowa.—Paup v. Sylvester, 22 
Iowa 371. 

24 C.J. p 243 note 49. 

9. N.Y.'—In re Trimboli's Estate, 
253 N.Y.S. 381, 141 Misc. 895. 

Pa.—In re Walston's Estate, 27 
North.Co. 47—In re Derew's Estate, 
52 York Leg.Rec. 174. 

24 C.J. p 243 note 50. 

10. Ga—Addison v. McEntire, 5 S. 
E.2d 666, 188 Ga. 279. 

24 C.J. p 243 note 51. 

Statute not succession statute 

Statute providing for setting apart 
to decedent's minor children of prop¬ 
erty exempt from execution is stat¬ 
ute creating exemption or preferred 
claim, not succession statute.—-In re 
Metcalf's Estate, 19 P.2d 905, 93 
Mont. 542. 

Allowance for past maintenance by 
others may be made to minor chil¬ 
dren.—In re Card's Estate, 222 P. 
145, 64 Cal.App. 268. 

11. Pa—In re Derew's Estate, 52 
York Leg.Rea 174. 

24 C.J. p 243 note 62. , 
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formed a part, or been members of, his family, at 
the time of his death. 12 Minor children, or chil¬ 
dren not over a specified age, are the usual sole 
objects of such legislation, next to, or in connection 
with, the widow; 13 but some statutes embrace even 
adult children, provided they are actually in dece¬ 
dent’s household, resided with him, or formed part 
of his family, 14 and provided they have a legal or 
moral right to be clothed and fed by the widow, 15 
or out of decedent’s estate, where there is no wid¬ 
ow. 16 Where, after a year’s support has been set 
apart to a widow for herself and a minor child, 
the child voluntarily removes from the residence of 
her mother and relinquishes further care and sup¬ 
port by the mother, she cannot recover for her own 
separate use any part of the sum so set apart, 17 
nor, where an allowance has been made to the wid¬ 


ow for the support of the family, should an addi¬ 
tional allowance be made for the support of a child 
in the absence of special circumstances. 18 

A posthumous child is entitled to share in the 
statutory apportionment with the other children, 19 
or the birth of a posthumous child may entitle the 
widow to the benefit of an additional allowance pro¬ 
vided for in case there are children residing with 
the widow. 20 

Illegitimate children are not, it has been held, en¬ 
titled to an allowance for support out of their de¬ 
ceased father’s estate. 21 

Children of successive marriages . Children of 
decedent by a former wife have been held to share 
in the allowance, 22 unless, it has been held, they 
do not reside with the widow, 23 or are not in her 


Person “having- a family” 

(1) Under at least one statute, in 
order that the children of deceased 
may share in the allowance it is nec¬ 
essary that decedent have died “hav¬ 
ing a family.”—In re Schmidt’s Es¬ 
tate, 289 N.Y.S. 247. 

(2) Minor married daughter, who 
was not living with decedent at the 
time of his death, and who was the 
sole distributee of decedent, was held 
not entitled to allowance, since de¬ 
cedent at the time of his death was 
not a person having a family.—In re 
Caroleo’s Estate, 20 N.Y.S.2d 581, 174 
Misc. 288. 

12. Ill.—In re Gilbert’s Estate, 35 

N.E.2d 400, 311 Ill.App. 28. 

Pa.—In re Reed's Estate, 41 Pa.Dist. 

& Co. 89—In re Moore’s Estate, 56 

Montg.Co.Li. 336—In re Moore’s Es¬ 
tate, 54 York Leg.Rec. 152—In re 

Lerew’s Estate, 52 York Leg.Rec. 

174. 

Tenn.—Holden v. McBroom, 116 S.W. 

2d 1013, 173 Tenn. 212. 

“The word ‘family* must be given 
a narrower meaning than mere re¬ 
lationship, and be taken to designate 
the collective body, of relatives by 
blood or.marriage who together form 
the household of decedent.”—Hall v. 
Meriden Trust & Safe Deposit Co., 
130 A. 157, 161, 103 Conn. 226. 

The word “residing 1 ’, as used in 
the statute, is not to be interpreted 
as “living” rather than in the strict 
legal concept of the word “domicile”. 
—In re Gilbert’s Estate, 35 N.E.2d 
400, 311 Ill.App. 28. 

Child living with divorced mother, 
under a decree of divorce awarding 
custody of the child to the mother, 
was held a member of decedent’s 
family at the time of his death.—In 
re Foster’s Estate, 220 P. 734, 47 
Nev. 297. 

Married minor daughter was held 
not entitled to allowance.—Paine 


Hardware Co. v. Lenox, 128 S.E. 688, 
34 Ga.App. 131—24 C.J. p 243 note 
53 [c]. 

Child not living with widow 

(1) Children not living with the 
widow or not in her care and custody 
have been held not entitled to the 
allowance. 

Ark.—Moudy v. Bradley, 140 S.W.2d 
113, 200 Ark. 630. 

Tenn.—Carey v. Carey, 43 S.W.2d 
498, 163 Tenn. 486. 

24 C.J. p 243 notes 50 [b]. 

(2) Children of deceased, living 
with their grandparents, were held 
entitled to share in the allowance 
with the widow, where the widow did 
not maintain a separate home, but 
lived with her parents in a small 
house.—Allen v. Allen's Adm'r., 91 
S.W.2d 55, 262 Ky. 762: 

(3) Where the widow refused to 
assume the control and maintenance 
of two stepchildren under fifteen 
years of age for a year after the 
death of her husband, she was only 
entitled to an allowance of three 
hundred dollars, the allowance for 
the children being payable to their 
guardian.—In re Stewart, 52 S.E. 255, 
140 N.C. 28. 

13. Ark.—Quattlebaum v. Triplett, 
61 S.W. 162, 69 Ark. 91. 1 

24 C.J. p 243 note 53. 

14. Ill.—In re Barnett’s Estate, 215 
Ill.App. 17. 

Mo.—In re Rash’s Estate, App., 256 
S.W. 525. 

Pa.—In re Gehringer's Estate, 10 Pa. 
Dist. & Co. 279—In re Oxenreider's 
Estate, 33 Berks Co.L.J. 173—In 
re Moore’s Estate, 56 Montg.Co.L. 
336—In re Moore’s Estate, 54 York 
Leg.Rec. 152. 

24 C.J. p 243 note 54. 

Adult married daughter 

(1) Adult married daughter was 
held entitled to the allowance.—In 
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re Reed's Estate, 41 Pa.Dist. & Co. 
89—24 C.J. p 244 note 55 [a] (1), (2). 

(2) However, a married daughter 
who was living with deceased at 
the time of his death is not entitled 
to an award, where she was intend¬ 
ing to resume her marital relations 
and was in part supported by her 
husband.—Evans v. Evans, 164 Ill. 
App. 614. See Quick v. Patterson, 
186 Ill.App. 223. 

15. Mo.—Whaley v. Whaley, 50 Mo. 
577. 

24 C.J. p 243 note 54. 

16. Ill.—Wolford v. Deemer, 89 Ill. 
App. 524. 

24 C.J. p 244 note 55. 

17. Ga.—Miller v. Ennis, 34 S.E. 302, 
107 Ga. 663. 

18. Cal.—In re McSwain, 168 P. 117, 
176 Cal. 280. 

24 C.J. p 244 note 57. 

19. Ky.—Shelby v. Shelby, 1 B.Mon. 
266. 

Miss.—Womack v. Boyd, 31 Miss. 
443. 

20. Ky.—Husbands v. Bullock, 1 
Duv. 21. 

21. Hawaii.—In re Ching Lum’s Es¬ 
tate, 31 Hawaii 469, rehearing de¬ 
nied 31 Hawaii 533. 

24 C.J. p 244 note 60. 

22. Ky.—Allen v. Allen’s Adm'r, 91 
S.W.2d 55, 262 Ky. 762. 

24 C.J. p 244 note 61. 

Members of decedent’s family 

Minor children of decedent, al¬ 
though not members of his household 
at his death, and not children of 
his surviving widow, were “members 
of his family,” and entitled, under 
the statute, to an allowance for sup¬ 
port from estate.—In re Van Duyn’s 
Estate, 225 P. 446, 129 Wash. 528, 

23. Tenn.—Carey v. Carey, 43, S.W.- 

2d 498, 163 Tenn. 486. 4 

24 C.J. p 244 note 62. v . 



§ 336 EXECUTORS AND ADMINISTRATORS 34 C.J.S. 


care and custody. 24 It has been held that, when the 
family embraces two sets of minor children by dif¬ 
ferent wives, each set is entitled to an allowance, 
and the portion going to each should be specified, 25 
and also that an administrator of the joint estates 
of a deceased husband and his first wife cannot ap¬ 
propriate the entire allowance for the one year’s 
support made by the court, although furnished from 
the community property of the first marriage, to the 
exclusive use of the children of the first marriage, 
if there are minor children of the deceased hus¬ 
band by a subsequent marriage. 26 The fact that a 
mother remarried and left her second husband sur¬ 
viving does not affect the right of her children by 
her first husband in their father’s estate. 27 

Stepchildren. A statute making provision for the 
widow “and her family” has been held to apply to 
children of the widow by a former husband, who 
are under age and reside with her, 28 and a similar 
construction has been placed on a statute providing 
an allowance for “the children of the intestate, or 
of the widow, or of both.” 29 However, a statute 
providing that certain articles “shall be set apart 
to the widow or infant child or children,” has been 
held to refer to the infant child or children of in¬ 
testate and not to include his wife’s infant children 
by a former marriage. 30 

Adopted children are entitled to share in the stat¬ 
utory allowance out of the estate of their deceased 
adoptive parent. 31 However it has been held that, 
where minor children, after their father’s death, 
were adopted by other persons, they ceased to be of 
the family of their deceased father, and so were no 


longer within the benefit of statutes making provi¬ 
sion for the family of deceased. 32 

d. Grandchildren 

Authorities differ as to whether decedent’s grand¬ 
children may share in the allowance. 

Some authorities regard grandchildren of dece¬ 
dent as not within the scope of statutes providing 
for the support of the family, 33 although it has also 
been considered that grandchildren in necessitous 
circumstances may be permitted to share in the al¬ 
lowance. 34 

e. Husband 

A surviving husband is entitled to an allowance from 
his wife’s estate under some statutes, but not under 
others. 

Under some statutes, a surviving husband is enti¬ 
tled to an allowance from the estate of his wife, 35 
provided she had a family at her death. 36 Under 
other statutes no such allowance is made, 37 and it 
is held that the word “family” in such statutes does 
not include a husband, 38 and that the term “widow” 
does not include a widower. 39 

f. Nonresidents 

While under some statutes the allowance may be 
granted to nonresidents, it is more generally granted 
only to those residing within the state at the time of the 
decedent's death. 

While under some statutes the allowance may be 
granted to nonresidents, 40 it is more generally grant¬ 
ed only to widows, children, or families resident 
within the state at the time of decedent’s death, 41 


24. Ark.—Moudy v. Bradley, 140 S. 
W.2d 113, 200 Ark. 630. 

25. Ga.—Phillips v. Atkinson, 78 S. 
B. 116, 139 Ga. 740. 

24 C.J. p 244 note 63. 

26. Tex.—Harmon v. Bynum, 40 
Tex. 324. 

27. Ala.—Quinn v. Campbell, 2$ So. 
676, 126 Ala. 280. 

28. Tenn.—Sanderlin v. Sanderlin, 1 
Swan 441. 

29. Tenn.—Whitworth v. Hager, 140 
S.W. 206, 124 Tenn. 355. 

30. Ky.—Howland v. Harr, 97 S.W. 
358, 123 Ky. 732, 30 Ky.L. 53. 

31. OkL—In re Martin’s Estate, 35 
P.2d 968, 169 Okl. 55. 

Fa.—In re Bryan’s Estate, 22 Pa. 
Diet. & Co. 713—In re Green’s Es¬ 
tate, 57 Monts.Co.L. 408. 

32* Cal.—Pillsbury v. Title Ins. & 
Trust Co., 166 P. 11, 175 Cal. 454. 

33. La.—Bolt v. Succession of Bolt, 
138 So. 897, 19 La.App. 135. 

24 C.J. p 244 note 70. 


Whether or not a member of the 
family, decedent’s minor grandchild 
was held not entitled to share in the 
statutory exemption.—Herring v. El¬ 
liott, 118 So. 391, 218 Ala. 203, 

34. La.—Durkin’s Succession, 30 La. 
Ann. 669. 

24 C.J. p 244 note 71. 

35. N.Y.—In re Macneal's Estate, 22 
N.Y.S.2d 293, 174 Misc. 947—In re 
King’s Estate, 12 N.Y.S.2d 818, 171 
Misc. 461. 

Wash.—In re Johnson’s Estate, 194 
P. 834, 114 Wash, 61. 

24 C.J. p 244 note 72. 

36. N.Y.—In re Gluer's Will, 278 N. 
Y.S. 994, 155 Misc. 41—In re Zoles- 
si's Will, 277 N.Y.S. 137, 154 Misc. 
313—In re Barnes’ Estate, 267 N.Y. 
S. 634, 149 Misc. 149. 

Effect of misconduct, separation, or 
divorce see infra § 344. 

That no other family members sur¬ 
vive does not prevent the widower 
from being entitled to allowance.— 
Nidy v. Rice, 44 S.W.2d 196, 226 Mo. 
App. 610. 


37. Cal.—Hills v. Superior Court in 
and for Los Angeles County, 279 P. 
805, 207 Cal. 666, 65 A.L.R. 266. 

Okl.—Stuart v. Schoonover, 229 P. 
812, 813, 104 OkL 28, citing Corpus 
Juris. 

24 C.J. p 245 note 73. 

38. Cal.—Hills v. Superior Court in 
and for Los Angeles County, 279 
P. 806, 207 Cal. 666, 65 A.L.R. 266. 

39. Okl.—Stuart v. Schoonover, 229 
P. 812, 104 Okl. 28. 

40. Cal.—In re Parkinson’s Estate, 
224 P. 453, 193 Cal. 354—In re 
Foreman’s Estate, 60 F.2d 310, 16 
Cal.App.2d 96. 

Iowa.—Caldwell v. Caldwell, 186 N« 
W. 58, 192 Iowa 1157. 

Minn.—Barrett v. Heim, 188 N.W. 
207, 152 Minn. 147. 

Wash.—In re Fomp&l’s Estate, 272 
P. 980, 150 Wash. 242—In re John¬ 
son’s Estate, 194 P. 834, 114 Wash. 
61. 

24 C.J. p 245 note 74. 

41. Colo.—Lyons v. Egan, 108 F.2d 
873, 107 Colo. 32. 
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unless their nonresidence was caused by decedent’s 
wrongful acts. 42 

Change of residence. A widow or child who was 
a resident of the state at the time of decedent’s 
death does not lose the right to an allowance by a 
subsequent change of residence, 43 and, conversely, 
one who was a nonresident at the time of decedent’s 
death cannot acquire the right to an allowance by 
subsequently becoming a resident of the state. 44 Of 
course, in jurisdictions where nonresidents are en¬ 
titled to the allowance, a change of residence is im¬ 
material. 45 

Temporary absence of the widow from the state 
is not a relinquishment or waiver of her legal ex¬ 
emptions in her husband’s estate, 46 nor does the 
fact that decedent died outside of the state defeat 
his widow’s right to an allowance where his domi¬ 
cile, at the time of his death, was in the state. 47 

Decedent domiciled elsewhere. The fact that de¬ 
cedent’s domicile was elsewhere has been held not 
to defeat the right of a surviving spouse 48 or mi¬ 
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nor children 49 who are residents of the state. How¬ 
ever, under another statute the allowance has 
been denied to a nonresident decedent’s surviving 
spouse 50 or minor children. 51 

§ 337. Property Subject to Allowance 

a. In general 

b. Personalty 

c. Realty 

d. Partnership property 
a. In General 

The allowance can be paid or set apart only from 
assets of the estate, and the property set apart, which 
may be the decedent's separate property or community 
property, must be actually on hand or due. 

The allowance can be paid or set apart only from 
the estate, or assets of the estate, of decedent; 52 
property set apart for the widow and children must 
be actually on hand or due, 53 and an allowance can¬ 
not be made for a certain recovery charged on the 
estate generally. 54 


Mo.—Jaeglin v. Moakley, App., 151 
S.W.2d 524, 526, quoting Corpus 
Juris. 

Mont.—In re Metcalf's Estate, 19 P. 
2d 905, 93 Mont. 542. 

Pa.—Zaccaginni's Estate, 14 Pa.Dist. 
267. 

S.D.—In re Babcock's Estate, 266 1ST. 

W. 420, 64 S.D. 283. 

24 C.J. p 245 note 75. 

Wife’s residence as controlled by 
residence of husband 

(1) In determining- the right of a 
widow to the allowance authorized 
by statute to a widow residing with¬ 
in the state, the residence of the 
widow is not controlled by that of 
her husband, since such construction 
would render the clause relating to 
residence meaningless.—In re Buh- 
ser's Estate, 204 P. 333, 71 Colo. 95. 

(2) However, it has also been held 
that the words "residing in this 
State" in statute regulating widows' 
awards do not require actual physi¬ 
cal presence within the state, and 
widow acquiring domicile in state 
merely because of husband's domicile 
therein came within purview of act. 
—In re Quinn's Estate, 283 Ill.App. 
597. 

Decedent and wife nonresidents 

A statute providing for widow's al¬ 
lowance was not applicable where 
decedent and wife were nonresidents, 
notwithstanding decedent left per¬ 
sonalty in the state.—In re Beau¬ 
champ's Estate, Del.Orph.* 2 A 2d 
900. 


Circumstances not showing resi¬ 
dence in state 

Tenn.—White v. Bickford, 244 S.W. 

49, 146 Tenn. 608, 26 A.L.R. 129. 

24 C.J. p 245 note 75 [b]. 

Statute of distribution 

Surviving wife was entitled to 
proceeds of life policy payable to 
testator’s estate without regard to 
will of testator, notwithstanding 
nonresidence .of wife, since statute 
providing for such distribution to 
surviving wife of decedent, which is, 
in a sense, an exemption statute, and, 
in some respects, operates as such, 
is a statute of distribution and not 
of exception for benefit of residents 
only.—In re Babcock’s Estate, 266 N. 
W. 420, 64 S.D. 283. 

42. N.D.—Krumenacker v. Andis, 
165 N.W. 524, 38 N.D. 500. 

Pa.—Grieve's Estate, 30 A. 727, 165 
Pa. 126. 

24 C.J. p 245 note 76. 

43. Ky.—O'Hara v, O'Hara, 206 S. 
W. 462, 182 Ky. 260. 

24 C.J. p 245 note 77. 

44. N.C.—-Simpson v. Cureton, 2 S. 
E. 668, 97 N.C. 112. 

24 C.J. p 245 note 78. 

45. Cal.—In re Foreman's Estate, 60 
P.2d 310, 16 Cal.App.2d 96. 

46. Ala—Richter v. Richter, 60 So. 
880, 180 Ala 218. 

47. Ill.—In re Quinn's Estate, 283 
Ill.App. 597—In re Hager, 150 Ill. 
App. '34 7. 

48. N.C.—Jones v. Layne, 67 S.E. 
'372, 144 N.C. 600, 11 L.R.A..N.S., 
361. 

Effect of separation on right to al¬ 
lowance see infra 1 344. 


49. Colo.—In re Madril's Estate, 204 
P. 483, 71 Colo. 123. 

50. Mo.—Jaeglin v. Moakley, App., 

151 S.W.2d 524. 

51. Mo.—Jaeglin v. Moakley, supra. 

52. Ga.—Richey v. First Nat. Bank 
of Commerce, 180 S.E. 740, 180 Ga. 
751—Backer v. City Bank & Trust 
Co., 180 S.E. 604, 180 Ga 672, 108 
A.L.R. 769, answers conformed to 
180 S.E. -908, 51 GaApp. 507—Grif- 
feth v. Hay good, 161 S.E. 831, 174 
Ga. 22—Martin v. Citizens' Bank, 

152 S.E. 234, 170 Ga 180—Exchange 
Bank v. Cash, 151 S.E. 345, 169 Ga. 
753—Bank of Wrightsville v. Pow¬ 
ell, 135 S.E. 922, 163 Ga 291—Mat¬ 
thews v. Manhattan Life Ins. Co., 
189 S.E. 858, 55 Ga-App. 204— 
Plowden v. Plowden, 171 S.E. 388, 
47 Ga.App. 751. 

Ky.—Vandyke v. Vandyke, 2 S.W.2d 
1057, 223 Ky. 49. 

Okl.—Hagar v. Johnson, 2 P.2d 960, 
, 151 Okl. 2-58. 

Only assets subject to payment of 
debts 

"It is well settled by our cases 
that the assets of a deceased hus¬ 
band out of which the year’s allow¬ 
ance may be set apart are only such 
assets as go into the hands of the 
administrator or executor subject to 
the payment of debts.”—Throgmor¬ 
ton v. Oliver, 2‘30 S.W. 967, 969, 144 
Tenn. 282. 

53. Ga.—Matthews v. Manhattan 

Life Ins. Co., 189 S.E. 858, 56 Ga. 
App. 204. » 

24 C.J. p 245 note 82. 

54. Tenn.—Cate v. -C&te, Ch^‘ 43*-®! 

. W. 4(65. • ■' ' "i 
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Community property. In a state in which the 
community property system prevails, it has been 
held that either separate property of decedent or 
community property may be set apart for the wid¬ 
ow’s allowance; 55 but an unsuccessful attempt by 
the testator to dispose of his wife’s interest in com¬ 
munity property does not make it “property not 
disposed of by the will” so as to render it subject 
to being first resorted to for the payment of the al¬ 
lowance. 56 

b. Personalty 

(1) In general 

(2) Proceeds of insurance policies 
(1) In General 

The statutory allowance comes from all personalty 
which belonged unqualifiedly to the decedent; this is 
true notwithstanding specific or general bequests, unless 
the statute limits the right to property not disposed of by 
decedent's will. 

The statutory allowance comes from all personalty 
which belonged unqualifiedly to decedent; 57 and 
this is true notwithstanding specific or general be¬ 
quests to persons other than those entitled to the 


allowance, 58 unless the statute limits the right to 
property not lawfully disposed of by the decedent’s 
will. 59 Personalty which is not an asset of the de¬ 
cedent’s estate, 60 such as personalty owned by the 
surviving spouse, 61 cannot be set apart for allow¬ 
ance. 

Undivided interests. While it has been held that 
a decedent’s unascertained share in an unliquidated 
fund which others share or control cannot be ap¬ 
plied to the widow’s allowance, 62 it has also been as¬ 
serted that articles of personal property in which 
he had only an undivided one-half interest may be 
set off to the widow. 63 

Amount recovered for wrongful death. A widow 
is not entitled to a statutory allowance out of an 
amount recovered for the wrongful death of dece¬ 
dent. 64 

Growing crops. Crops growing on decedent’s 
lands at the time of his death are usually regarded 
as being subject and applicable to the support of 
the surviving wife and children. 65 

(2) Proceeds of Insurance Policies 

That the proceeds of insurance policies may be set 
aside for allowance has been both asserted and denied. 


66. Ariz.—Johnson v. Jones, 97 P. 
2d -933, 55 Ariz. 40. 

Cal.—In re King’s Estate, 121 P.2d 
716—In re Finch, 160 P. 556, 173 
Cal. 462. 

Community estate, not widow's 
half Interest therein, charged with 
allowance.—Pace v. Eoff, Tex.Com. 
App., 48 S.W.2d 956. modifying Eoff 
v. Pace, Civ.App., 25 S.W.2d 264. 

56. Cal.—In re King’s Estate, 121 
P.2d 716. 

5V. Ala.—Darden v. Reese, 62 Ala. 
311. 

Cal.—In re Fulton’s Estate, '59 P.2d 
508, 15 Cal.App.2d 202, 

N.Y.—In re Adder's Estate, $ N.Y. 
S.2d 128, 168 Miac. 623—In re Ben¬ 
jamin’s Estate, 270 N.Y.S. 499, 150 
Misc. 857. 

S.C.—Mitchell v. Dreher. 147 S.E. 
646, 150 S.C. 125. 

24 C.J. p 245 note ’84. « 

Property subject to chattel mort¬ 
gage 

(1) Equities of decedent in prop¬ 
erty encumbered by chattel mort¬ 
gages were held not subject of set- 
o tt to minor children in proceeding 
to compel set o tt of exempt proper¬ 
ty.—In re Schmidt's Estate, 289 N. 
Y.S. 247. 

(2) However, it has also been held 
that personal property subject to a 
chattel mortgage, although duly ap¬ 
praised and set off to a widow by or¬ 
der of court, may be replevied by 
the mortgagee; but the widow may 
redeem it by paying the debt or 
probably obtain an order for the 


sale of the property and payment to 
her of the proceeds of such sale in 
excess of the debt.—Recker v. Kil¬ 
gore, 62 Ind. 10. 

Property acquired after decedent’s 
death 

Proceeds of milk produced by cows 
belonging to estate, subsequent to 
death of decedent, were not subject 
of set-off for minor children of de¬ 
cedent as property owned by dece¬ 
dent at time of her death.—In re 
Schmidt’s Estate, 2S9 N.Y.S. 247. 
Proceeds of adjusted service cer¬ 
tificate 

A year’s support to war veteran's 
widow could not be set apart from 
proceeds of adjusted service certifi¬ 
cate issued to veteran, where value 
of personal estate did not exceed 
seven hundred fifty dollars so that 
estate was exempt property and it 
was unnecessary for veteran to es¬ 
tablish the right to exemption by 
selection.—Holden v, McBroom, 116 
S.W.2d 1013, 173 Tenn. 212. 

58. Cal.—In re Ehler’s Estate, l P. 

2d 546, 115 Cal.App. 403. 

24 C.J. p 245 note 85. 

5®. Wash.—In re Eagle’s Estate, 109 
F.2d 1072, 5 Wash.2d 254, reversing 
105 P.2d *31, 5 Wash.2d 25-4—In re 
Butler’s Estate, 225 P. 629, 129 
Wash. 638. 

24 C.J. p 246 note 86, 

60. Ga.—Napier v. Mitchell, 187 S.E. 
639, 183 Ga. 93—Martin v. Citizens' 
Bank, 152 S.E. 234, 170 Ga. 180. 
Advancements made to children 
during a decedent's lifetime form 

40 


no part of the estate and are not 
subject to be brought into hotchpot 
for the benefit of an allowance to 
the widow.—Miller’s Estate, 2 
Brewst., Pa., 355. 

Bank deposit subject to offset is 
not an asset of the deceased deposi¬ 
tor’s estate subject to be set aside 
as a year’s support,—Backer v. City 
Bank & Trust Co., 180 S.E. 604, 180 
Ga. 672, 108 A.L.R. 769, answers 

conformed to 180 S.E. 908, 5l Oa, 
App. 507—Roberts v. First Nat. 
Bank, 6 S.E.2d 88, 61 Ga.App. 284—24 
C.J. p 245 note 84 [e]. 

Assignment of stock passing title 
Widow's claim to have stock set 
apart as year’s support was held not 
maintainable against assignee of 
stock under assignment passing ti¬ 
tle.—Garrard v. Mllledgeville Bank¬ 
ing Co., 147 S.E. 766, 168 Ga. 339. 
61. Ga.—Exchange Bank v. Cash, 
151 S.E. 345, 169 Ga. 753. 

02. Ga.—Rust v. Billingslea, 44 Oa. 
306—Summerford v. Gilbert, 87 Ga, 
59. 

63. N.Y.—-Matter of Hallenbeck, 88 

N.E. 16, 195 N.Y. 143, 133 Am.S.R. 
782, modifying 104 N.Y.S. 568, 119 
App.Div. 757. 

6tfu N.Y,—In re Phillips' Estate, 258 
N.Y.S. 638, 143 Misc, 824. 

Tenn.—Throgmorton v. Oliver, 230 
S.W. 967, 144 Tenn. 282. 

24 C.J. p 246 note 99. 

65. Mo.—Peugh v. McKinney, App., 
211 S.W. 83. 

24 C.J. p 246 note 96. 
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The right to have the proceeds of life insurance 
policies set aside for the statutory allowance or ex¬ 
emption has been denied under some statutes ; 66 but 
under other statutes the proceeds of insurance, 67 
including life, 68 fire, 69 and war risk 70 policies, have 
been set aside for the allowance. 

c. Realty 

While under some statutes the allowance Is pay¬ 
able only from personalty, under others realty which is 
part of the decedent's estate may be applied to the al¬ 
lowance. 

Under some statutes the allowance is payable 
from personalty only, and even though the person¬ 
alty is insufficient to pay the full amount author¬ 
ized by law, the deficiency cannot be supplied from 
real estate, or the surplus proceeds of a sale there¬ 
of. 71 Under other statutes the realty may be ap¬ 
plied to the allowance for the widow and children, 
either equally with the personalty or whenever the 
latter proves insufficient, 72 provided the realty is 
part of decedent’s estate; 73 so, where decedent has 


divested himself of title by conveyance or other¬ 
wise, 74 although in fraud of creditors, 75 the realty 
cannot be applied to the allowance. 

Homestead . It has been held that the homestead 
cannot be resorted to to satisfy the allowance for 
support of the widow and children, 76 because when 
the homestead has been set apart it is not an as¬ 
set of the estate ; 77 but in a case where a man took 
a homestead and died, leaving his wife as the only 
beneficiary thereof, his children having become of 
age, it was held that she could take a year’s sup¬ 
port out of the homestead. 78 It has also been held 
that, where a homestead has been set apart to the 
widow, the interest of decedent’s heirs in remainder 
in such homestead is liable to be sold to pay a family 
allowance made in favor of the widow. 79 

Income of real estate . Under some statutes, all 
of decedent’s property, whether income or corpus of 
the estate, is liable for payment of the allowance ; 80 
however, the rents of realty willed to testator’s chil¬ 
dren have been held not subject to the allowance. 81 


©6. Tenn.—Malone v. ShofEner, 4 
Tenn.App. 538. 

24 C.J. p 246 note 98. 

67. Cal.—In re Ehler's Estate, .1 
P.2d 546, 115 Cal.App. 403. 

68. Ala.—Mosaic Templars of Amer¬ 
ica v. Flanagan, 115 So. 860, 22 
Ala.App. 377. 

N.M.—In re White's Estate, 73 P.2d 
316, 41 NM. 631. 

24 C.J. p 246 note 97. 

Where the widow Is the "beneficiary 
in the policies, they do not become a 
part of decedent's estate and are 
not subject to the statutory exemp¬ 
tion.—Thacker v. Cook, 32 S.W.2d 
738, 236 Ky. 159. 

69. Mo.—Williams v. Davis, 27 S.W. 
2d 1064, 224 Mo.App. 481. 

N.Y.—In re Mullin’s Estate, 20 2 N. 
Y.S. 758, 121 Misc. 867. 

70. Ala.—McKee v. Jordan, 144 So. 
575, 225 Ala. 598. 

Cal.—In re Schwall’s Estate, 10 P.2d 
1013, 123 Cal.App. 106. 
Accumulation due under war risk 
Insurance held a chose in action and 
personal property to be distributed 
as cash subject to exemption in fa¬ 
vor of widow.—Canada v. Canada’s 
Adm'x, 32 S.W.2d 330, 235 Ky. 747. 

71. Iowa.—In re Paulson’s Estate, 
266 N.W. 563, 221 Iowa 706. 

Mo.—In re Wickard’s Estate, App., 
282 S.W. 173. 

2-4 C.J. p 247 note 2. 

When money Is converted into im¬ 
movables, the children’s interest ter¬ 
minates.—Mayer v. Rougeau, (3 La. 
App. 513. 

72. Ga.—Blevins v. Pittman, 7 S.E. 
2d 662, 189 Ga. 789. 

24 C.J. p 247 note 1. 


Mortgaged property is subject to 
the allowance under the Georgia 
statute.—British & American Mortg. 
Co. v. Worrill, C.C.Ga., 168 F. 120. 

Lands in another state or country 
are not subject to allowance. 

D. C.—Hansel v. Chapman, 2 App.D. 
C. 361. 

Pa.—Hopper’s Estate, 2 Phila. 367. 

73. Ga.—Richey v. First Nat. Bank 

of Commerce, 180 S.E. 740, 180 Ga. 
7 51—GrifCe Lh v. Haygood, 161 S. 
E. 831, 174 Ga. 22—Bank of 

Wrights ville v. Powell, 135 S.E. 
922, 163 Ga. 291—Plowden v. Plow- 
den, 171 S.E. 388, 47 Ga.App. 751. 

Pa.—Bridgeford v. Groh, 160 A. 451, 
306 Pa. 566. 

Realty held in trust by decedent, 
in another’s right, is not within the 
statute.—Hill v. Hill, 8 S.E. 879, 81 
Ga. 516. 

74. Ga.—Griffeth v. Haygood, 161 S. 

E. 831, 174 Ga. 22—Bank of 

Wrightsville v. Powell, 135 S.E. 
922, 163 Ga. 291—Plowden v. Plow¬ 
den, 171 S.E. ! 388, 47 Ga.App. 751. 

Pa.—Bridgeford v. Groh, 160 A. 451, 
306 Pa. 566. 

Security deed 

Ga.—Richey v. First Nat. Bank of 
Commerce, 180 S.E. 740, 180 Ga. 
751. 

Grantee’s failure to record deed 
does not affect his right to the prop¬ 
erty.—Odom v. Hoppendeitzel, ill S. 

E. 419, 153 Ga. 20. 

Wife not joining in conveyance 
Where decedent in his lifetime con¬ 
veyed his property without being 
joined by his wife for the purpose 
of preventing her from receiving her 
just ‘portion 'of his estatfe, the court 

' 41 , 


may decree the widow a lien for 
her award on the real estate so con¬ 
veyed by the husband.—Blankenship 
v. Hall, 84 N.E. 192, 233 Ill. 116, 122 
Am.S.R. 149. 

75. Ga.—Bank of Wrightsville v. 
Powell, 135 S.E. 922, 163 Ga. 291. 

Judgment declaring property part of 
estate 

In creditor’s suit to set aside deed 
from husband to wife as fraudulent, 
judgment declaring property part of 
deceased’s husband’s estate was held 
not to authorize setting apart of 
property for widow’s support.—Grif- 
feth v. Haygood, 161 S.E. 831, .174 
Ga. 22. 

76. Miss.—Miers v. Miers, 133 So. 
133, 160 Miss. 746. 

Neb.—Hadsall v. Hadsall, 118 N.W. 
331, 82 Neb. 587. 

Okl.—Iiagar v. Johnson, 2 P.2d 960, 
151 Okl. 258. 

77. Okl.—Hagar v. Johnson, supra 

78. Ga.—Cook v. Cook, 74 S.E. 795, 
138 Ga. 88. 

79. Cal.—In re Tittel, 72 P. 909, 139 
Cal. 149. 

80. U.S.—Buck v. McLaughlin, C.C. 
A.Cal., 48 F.2d 135. 

Net income 

A statute permitting an allowance 
out of the income of decedent’s real 
estate has been held to contemplate 
the net income, that is, that portion 
of the income which remains after 
taxes and necessary expenses have 
been discharged.—Niland v. Niland, 
154 Wis. 514, 143 N.W. 170, Ann.Cas. 
1915B 1127. 

81. Mo.—Lamar v. Belcher, 136 S. 
W. 748, 154 Mo.App. 571. 
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d. Partnership Property 

Although there is authority to the contrary, it is 
generally held that property of a partnership cannot 
be set aside for an allowance to a deceased partner's 
widow and children, at least until after payment of part¬ 
nership debts. 

It is generally held that the property of a part¬ 
nership cannot be set aside for an allowance to the 
widow and children of a deceased partner, 82 al¬ 
though the residue or surplus, after the payment of 
partnership debts, is applicable for'this purpose; 83 
but there is also authority for the view that an al¬ 
lowance may be made to the widow of a surviving 
partner from the firm assets, as from his own per¬ 
sonal estate, 84 even though the firm is insolvent. 85 

§ 338. Priority over Other Claims 

a. In general 
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b. Mortgages, pledges, and security deeds 

c. Judgments 

a. In General 

While there are exceptions, and some disagreement, 
the statutory allowance or exemption is commonly re¬ 
garded as a preferred claim, with precedence over other 
claims, at least if unsecured, against the estate. There 
is a disagreement as to the priority of the allowance over 
the expenses of administration, last illness, and funeral 
of the decedent. 

The statutory allowance or exemption for the 
benefit of the surviving spouse or children has been 
called a preferred claim, 86 and usually takes 
precedence over other claims, 87 at least unsecured 
claims, 88 against the estate; so such allowance has 
been given precedence over the claims of creditors 
generally, 89 and over those of heirs, devisees, lega¬ 
tees, and distributees. 90 The allowance or excmp- 


82. Kan.—In re Boss & Waldo's Es¬ 
tate, 86 P.2d 518, 520, 149 Kan. 168, 
citing* Corpus Juris. 

24 C.J. p 246 note 90. 

Reason for rule 

“The statute is applicable to ‘the 
personal estate of such deceased per¬ 
son.* Partnership assets are not the 
personal estate of the individual 
partners during their lifetime, and 
death of one of the partners does 
not make them so.”—McLerkin v. 
Schilling, 96 S.W.2d 445, 446, 192 
Ark. 1083. 

83. Kan.—In re Ross & Waldo’s Es¬ 
tate, '86 P.2d 318, 520. 149 Kan. 168, 
citing Corpus Juris. 

24 C.J. p 246 note 91. 

84. Mass.—Hewitt v. Hayes, 90 N. 
E. 985, 204 Mass. 586, 27 L.R.A., 
N.S., 154—Bush v. Clark, 127 Mass. 
111 . 

85. Mass.—Bush v. Clark, supra. 

86. Pa,—In re Cramm's Estate, .198 
A. 653, 329 Pa. '528—In re Davies’ 
Estate, 21 A.2d 517, 146 Pa.Super. 
7. 

Wash.—In re Schiffner’s Estate, 24 
P.2d 434, 174 Wash. 134. 

Origin, nature, and purpose of claim 
see supra $ 323. 

Priority: 

As to execution lien see Executions 
I 128. 

Over lien by attachment see At¬ 
tachment $ 272 b <9). 

Immunity from diversion, from sur¬ 
viving spouse 

Under statute providing that cer¬ 
tain property shall be set apart for 
benefit of surviving spouse, legisla¬ 
tive intent Is that exempt property 
shall be immune from any form of 
legal process or diversion from sur¬ 
viving spouse.—In re Macneal’s Es¬ 
tate, 22 N.Y.S.2d 293, 174 Misc. 647. 

87- Ariz.—In re Nolan's Estate, 108 
P.2d 391, ‘56 Ariz. 366. 


Ga.—Bank of Hampton v. Smith, 170 
S.E. 508, 177 Ga. 532. 

Iowa.—Carlson v- Layman, 241 N.W. 
457, 214 Iowa 114. 

Mass.—Hooker v. Porter, 173 N.E. 
583, 273 Mass. 316. 

Mo.—In re Bernays’ Estate, 126 S. 

W.2d 209, 344 Mo. 135. 

N.Y.—In re Macneal’s Estate, 22 N. 

Y.S.2d 293, 174 Misc. 947. 

Ohio.—Whistler v. Allward, 12 N.E. 

2d 299, 57 Ohio App. 147. 

Pa.—In re Cramm’s Estate, 19’8 A. 
653, 329 Pa. 528—Hill v. Hill, 42 
Pa. 198—Appeal of Baldy, 40 Pa. 
- 328 —i n re Tomlinson’s Estate, 31 
Pa.Dist. & Co. 366, 51 York Leg. 
Bee. 183—In re Girton’s Estate, 17 
Pa.Dist. & Co. 33—Henderson v. 
Briggle, 11 Pa.Dist. & Co. 581. 

24 C.J. p 247 -note 9. 

“The support for the family ranks 
first against the estate of a deoe- 
dent.”—House v. House, 13 S.E.2d 
817, 819, 191 Ga. 678. 

Expense of litigation to defeat wid¬ 
ow's rights 

A widow is entitled to her statu¬ 
tory allowance before payment of 
the expenses of litigation by the ad¬ 
ministrator in an attempt to defeat 
her rights,—In re Ulrici, 160 S.W. 
812, 177 Mo.App. 584. 

Where widow, as sole heir, re¬ 
ceived a large sum subsequent claim 
for widow's allowance, held proper¬ 
ly denied under circumstances as 
against late creditor who found oth¬ 
er estate not inventoried nor ac¬ 
counted for by administrator.—Ahlf 
v. King, 298 P. 647, 88 Colo. 42*5. 
Precedence of minor’s exemption 
over curtesy 

Right of minor daughter by for¬ 
mer marriage to exemptions in es¬ 
tate of deceased mother barred any 
estate by statutory curtesy in ex¬ 
empt property to surviving husband. 
—Worthy v. Walton, 167 So. 799, 232 
Ala. 317. 


Widow’s award and homestead es¬ 
tate 

“The estate of homestead is an ex¬ 
emption and cannot be taken from 
the one entitled thereto in payment 
of the debts of the deceased with¬ 
out his or her consent. The widow’s 
award is a debt. It necessarily fol¬ 
lows that the present value of the 
homestead estate should first be as¬ 
certained and paid over to the par¬ 
ties entitled thereto before the pay¬ 
ment of the widow’s award.”—Allen 
v. Allen, 222 Ill.App. 438, 446. 

88- Del.—Pike v. Satterwaite, 15 A. 
2d 430, 1 Terry 695—In re Hearn’s 
Estate, Orph., 195 A. 367. 

La.—Beck v. Beck, App., 181 So. 635. 
Ohio.—In re Bremer’s Estate, 36 N. 
E.2d 48, 67 Ohio App. 144—Dillman 
v. Warner, 6 N.E.2d 757, 54 Ohio 
App. 170. 

Tex.—Moyers v. Carter, Civ.App., 61 
S.W.2d 1027, error refused—Ker¬ 
ens Nat. Bank v. Stockton, Civ. 
App., 61 S.W.2d 572, reversed on 
other grounds 94 S.W.2d 161, 127 
Tex. 326. 

89. Ga.—Bank of Hampton v. Smith, 
170 S.E. 508, 177 Ga. 582. 

Mass.—Hooker v. Porter, 173 N.E. 

588, 273 Mass. 316. 

Mo.—Nidy v. Bice, 44 S.W.2d 196, 
22$ Mo.App. 610—South St Joseph 
Live Stock Exchange v. St Joseph 
Stock Yards Bank, 16 S.W.2d 722, 
223 Mo.App, 623, 224 Mo.App. 40. 
N.Y.—In re Macneal's Estate, 22 N. 
Y.S.2d 293, 174 Misc. 947—In re 
Wellman's Estate, 266 N.Y.S. 447, 
148 Misc. 102. 

Ohio.—Whistler v. All ward, 12 N.E. 

2d 299, 57 Ohio App. 147. 

Pa.—In re Lerew’s Estate, 62 York 
Leg.Rec. 174. 

Tenn.—Hyder v. Hyder, 66 S.W.2d 
285, 16 Tenn.App. 64. 

90. Cal.—In re Ehler*s Estate, 1 P. 
2d 546, 115 CaLApp. 403. 
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tion may also be given precedence over taxes due 
the state 91 where the taxes accrued before the prop¬ 
erty was set aside for the year’s support; 92 it has 
been given precedence, in general terms, over liens 
created by decedent or liens arising by operation of 
law during his ownership, 93 and, more particularly, 
over a mechanic’s or materialman’s, 94 or a fac¬ 
tor’s, 95 lien, and a lien for alimony owing to a di¬ 
vorced wife; 96 and it is also held superior to claims 
based on decedent’s liability as a stockholder. 97 


On the other hand, the allowance has been said to 
be regarded as a “claim” and subject to classifica¬ 
tion, 98 and under some statutes has been regarded 
as inferior to valid liens 99 or encumbrances, 1 such 
as tax, 2 landlords’, 3 or vendors’ 4 liens, and to debts 
due the United States; 5 and attorney’s fees in a 
suit to partition realty have been given priority 
over a widow’s allowance. 6 

Expenses of administration, last illness, and funer¬ 
al. Under some statutes the allowance is accorded 


Ga.—Jones v. Federal Land Bank of 
Columbia, 6 S.E.2d 52, 189 Ga. 419. 
Idaho.—In re Fleshman’s Estate, 5 
P.2d 727, 51 Idaho 312. 

Me.—Hussey v. Titcomb, 144 A. 218, 
127 Me. 423. 

Mo.—Nidy v. Rice, 44 S.W.2d 196, 226 
Mo.App. 610. 

Ohio.—Whistler v. Allward, 12 N.E. 

2d 299, 57 Ohio App. 147. 

Or.—In re Shepherd’s Estate, 49 P. 
2d 448, 152 Or. 15, modifying 41 
P.2d 444, 152 Or. 15. 

Pa.—In re Lerew's Estate, 52 York 
Leg.Rec. 174. 

24 C.J. p 247 note 8 . 

Allowance exclusive of share under 
distribution statute 
Widow’s year's allowance and al¬ 
lowance of personalty not deemed as¬ 
sets of estate and held “debt” and 
“preferred claim,” respectively, 
against deceased husband’s estate, 
and deductible before determination 
of share of estate to be taken by 
widow under statute of descent and 
distribution.—Davidson v. Miners’ & 
Mechanics’ Savings & Trust Co., 195 
N.E. 845, 129 Ohio St. 418, 98 A.L.R. 
1318. 

Assignment of whole estate 

The statute providing for the as¬ 
signment to surviving spouse or mi¬ 
nor children of the whole estate of 
deceased if estate does not exceed 
value of a stated sum takes prece¬ 
dence over statute relating to the 
setting apart of homestead to sur¬ 
viving spouse or minor children of 
deceased and over ordinary adminis¬ 
tration under the statute of descent 
and distribution.—Johnson v. Jones, 
97 P.2d 933, 55 Ariz. 49. 

91. Ga.—City of Waycross v. Craw¬ 
ley, 199 S.E. 228, 186 Ga. 894— 
Tomlinson v. City of Adel, 151 S.E. 
482, 169 Ga. 758. 

Pa.—Allentown’s Appeal, 109 Pa. 75. 

92. Ga.—Minchew v. Juniata Col¬ 
lege, 4 S.E.2d 212, 188 Ga. 517— 
Olmstead v. Clark, 182 S.E. 513, 
181 Ga. 478. 

Taxes accruing after property set 
aside. 

Property set aside for i.year's sup¬ 
port is not exempt from taxes which 
accrue after the property is set- aside 
for allowance.—rCity of ^Waycross v. 


Cottingham, 4 S.E.2d 67, 60 Ga.App. 
463. 

Taxes during suspension of allow¬ 
ance 

Where claim to property set apart 
as year’s support is suspended by 
filing of objections, with result that 
possession and use of year’s support 
are deferred pending trial, property 
set apart, after final judgment dis¬ 
allowing objections and admitting re¬ 
turn to record, is not liable for taxes 
accruing against estate of decedent 
in meantime.—Olmstead v. Clark, 182 
S.E. 513, 181 Ga. 478. 

93. Ga.—City of Waycross v. Craw¬ 
ley, 199 S.E. 228, 186 Ga. 894— 
Olmstead v. Clark, 182 S.E. 513, 
181 Ga. 478—Tomlinson v. City of 
Adel, 151 S.E. 482, 169 Ga. 758— 
Gleason v. Traynham, 36 S.E. 969, 
111 Ga. 887. 

Iiiens which attached before dece¬ 
dent acquired property are given 
precedence over such allowance.— 
Paulk v. City of Ocilla, 2 S.E.2d 642, 
188 Ga. 69. 

94. Ga.—Gleason v. Traynham, 36 S. 
E. 969, 111 Ga. 887. 

24 C.J. p 249 note 30. 

95. Ga.—Philpot v. Ramsey & Ho¬ 
gan, 171 S.E. 204, 47 Ga.App. 635. 

Property sold during owner's life¬ 
time 

Where the factor makes advances 
to the owner and during the owner’s 
lifetime sells the property and ap¬ 
plies the proceeds to the indebted¬ 
ness, neither the property nor the 
proceeds of the sale thereof, become, 
upon the death of the owner, a part 
of his estate, and therefore the wid¬ 
ow and minor children can assert no 
claim to the property, or the pro¬ 
ceeds thereof, for a year’s support 
—Philpot v. Ramsey & Hogan, su¬ 
pra. 

96. Ga.—Wainwright v. Morrow, 178 
S.E. 155, 180 Ga. 120. 

97. Ga.—Gormley v. Oliver, 170 S. 

E. 794, 177 Ga. 638—Bank of 

Hampton v. Smith, 170 S.E. 508, 
177 Ga. 532. 

96. Colo.—In re Elam’s Estate, 89 P. 
2d 243, 104 Colo. 126. 

“Second class” 

“Tlhe widow’s award, , under the 
statute, ijsr a claim of the second 


class.”—Hamilton v. First State 
Bank of Willow Hill, 254 IlLApp. 55, 
57. 

99. Alaska.—First Nat. Bank of 
Fairbanks v. Stout, 9 Alaska 400. 
Ariz.—Johnson v. Jones, 97 P.2d 933, 
55 Ariz. 49. 

Tex.—Dallas Joint-Stock Land Bank 
in Dallas v. Maxey, Civ.App., 112 
S.W.2d 306—George v. First Nat. 
Bank, Civ.App., 67 S.W.2d 324, er¬ 
ror refused. 

1 . Ariz.—Johnson v. Jones, 97 P.2d 
933, 55 Ariz. 49. 

2 . S.D.—Meyer v. Meyer, 127 N.W. 
595, 25 S.D. 596. 

Tex.—State v. Jordan, 59 S.W. 826, 
60 S.W. 1008, 25 Tex.Civ.App. 17. 

3. Tex.—Walker v. Patterson, 77 S. 
W. 437, 33 Tex. Civ.App. 650. 

24 C.J. p 248 note 13. 

4. La.—Beck v. Beck, App., 181 So. 
635. 

24 C.J. p 248 note 12 . 

Grantee of half interest in land 
obtaining mortgage from other gran¬ 
tee, securing portion of purchase 
money paid held not secured vendor 
having interest superior to year's 
support of surviving widow.—House 
v. Johnson, 154 S.E. 879, 171 Ga. 209. 
Conditional sales contract 

Registration of a conditional sales 
contract after the purchaser's death 
has been held sufficient to protect the 
rights of the seller as against the 
allotment of a year’s allowance to 
the widow of the purchaser.—Hinkel 
v. Greene, 34 S.E. 554, 125 N.C. 489. 

5. Tex.—Federal Reserve Bank of 
Dallas v. Smylie, Civ.App., 134 S. 
W.2d 838. 

In Pennsylvania 

(1) The rule stated in the text has 
been followed.—Cupp's Estate, 14 
YorkLeg.Rec. 16. 

(2) However, it has been held that 

a debt, of a decedent due the United 
States, although entitled to priority 
to the claims of other creditors, is 
not to be preferred to a claim for 
exemption filed by the children of 
the decedent.—In re Jones’ Estate, 84 
Pa. Super. 170. ’ 1 

3. IlLr^Mizwinski y. Bi^mftt, $1 JQjfc 

E.2d85-6> 3ft0 Jll.A^p* 4 ', 4 ;,?^ 
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priority over the expenses of the last illness and 
funeral of decedent, 7 but under other statutes such 
priority is denied. 8 So also some statutes have been 
held to give the allowance priority over administra¬ 
tion expenses, 9 but such priority has also been de¬ 
nied, 10 at least where the petition for exemption is 
not filed until after letters have been granted to a 
personal representative. 11 

Partnership debts. The widow’s claim to an al¬ 
lowance out of decedent’s share in partnership as¬ 
sets is postponed to partnership debts. 12 

b. Mortgages, Pledges, and Security Deeds 

Some authorities regard the allowance or exemption 
as inferior to a realty mortgage created by decedent or a 
security deed given by him, while others accord the al¬ 
lowance priority over such mortgage. 


Under some authorities, the allowance or exemp¬ 
tion is inferior to a realty mortgage created by de¬ 
cedent, 13 and it has been so held in the case of a 
mortgage given for purchase money; 14 but by oth¬ 
er authorities the allowance or exemption is accord¬ 
ed priority over a mortgage created by decedent, 15 
unless it is relinquished. 16 The claim has not pri¬ 
ority over a mortgage lien adhering to the title when 
decedent acquired it, 17 or a mortgage executed by 
the widow as executrix. for money borrowed to be 
used in lieu of a family allowance. 18 

The burden of showing that a pledgee’s claim is 
such as does not take precedence over a widow’s 
demand for allowances is on the widow. 19 The al¬ 
lowance does not supersede a bill of sale executed 
by the decedent and passing title to property to se- 


7. Minn.—Barrett v. Heim, 188 N.W. 

207, 152 Minn. 147. 

Mo.—Nidy v. Rice, 44 S.W.2d 196, 
226 Mo.App. 610. 

Ohio.—In re Bremer'a Estate, 36 N. 

E. 2d 48, 67 Ohio App. 144. 

24 C.J. p 248 note 14. 

Puneral charges not payable out of 
exempt property- 

statute providing that allowance 
made by court in settling estate 
should be paid in preference to all 
other charges except funeral charges 
held not to authorize payment of 
funeral charges out of exempt prop¬ 
erty, since "allowance" under statute 
providing therefor was something to 
be set aside in certain circumstance 
in addition to exempt property.—In 
re MacDonnell's Estate, 57 P. 2 d 695, 
56 Nev. 504, affirming in part S3 F.2d 
625, 66 Nev. 346, rehearing granted 
65 P. 2 d 834, 66 Nev. 604. 

S. Ariz.—In re Nolan's Estate, 108 

F, 2d 391. 66 Ariz. 366. 

Fla,—Seashole v. O’Shields, 191 So. 
74, 139 Fla. 839. 

Iowa,—Carlson v. Layman, 241 N.W. 
467, 214 Iowa 114. 

S.C.—Tarleton v. Thompson, 118 S. 

E. 421, 126 S.C. 182. 

Tex—Pace v. Eoff, Com.App., 48 S. 
W.2d 956, modifying Eoff v. Pace, 
Civ.App., 25 S.W.2d 264, 

24 C.J. p 248 note 15. 

The words “all creditors” in stat¬ 
ute giving widow an exemption of 
stated value against all creditors of 
deceased’s estate do not include those 
who performed the last funeral rites 
for deceased.—In re Cunningham's 
Estate, 3 A.2d 876, 17 N.J.Misc. 33. 

Xu STew York 

<1) Prior to the amendment of 
1940 changing the word "may" to 
"must", payment of funeral expenses 
out of exempt property, where the 
assets of -the estate were- insufficient, 


was discretionary.—In re Wooley’s 
Estate, 5 N.Y.S.2d 565, 255 App.Div. 
93—In re Vosburg’s Estate, 5 N.Y.S. 
2d 804, 167 Misc. 611. 

(2) Under the earlier statute, in 
a proper case, funeral expenses were 
ordered paid out of property set 
aside for the benefit of the surviving 
spouse.—In re Vosburg’s Estate, su¬ 
pra—In re Schoenfelder's Estate, 292 
N.Y.S. 647, 161 Misc. 654—In re 

Horn’s Estate, 273 N.Y.S. 259, 151 
Misc. 261. 

9. Del.—Pike v. Satterthwaite, 15 A. 
2d 430, 1 Terry 595. 

Mo.—Nidy v. Rice, 44 S.W.2d 196, 226 
Mo.App. 610. 

N.Y.—In re Schoenfelder's Estate, 
292 N.Y.S. 647, 161 Misc. 654. 

Ohio.—In re Bremer’s Estate, 36 N. 
E.2d 48, 67 Ohio App. 144—Schmehl 
v. Schmehl, App., 31 N.E.2d 259. 

24 C.J. p 248 note 16. 

10. Ariz.—In re Nolan's Estate, 108 
P.2d 391, 56 Ariz. 366. 

Colo.—Elsenberg v. Reininger, 10 P. 

2d 945, 90 Colo. 511. 

24 C.J. p 248 note 17. 

Cost of selling property 

Where administration proceedings 
were necessary in selling property of 
decedent, cost of administration 
would be paid before widow’s claim 
for homestead allowance, since the 
claim of the widow primes all other 
claims shown on the account except 
the cost of selling the property.— 
Succession of Baltimore, La.App., 176 
So. 684. 

11- Pa.—In re Tomlinson’s Estate, 
31 Pa.Dist, & Co. 366, 61 York Leg. 
Rec. 183. 

12 - Ga.—Wood v. Brown, 49 S.E. 
295, 121 Ga. 471. 

24 C.J. p 249 note 21. 

Partnership property as subject to 
allowance see supra 5 337. 
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13. Alaska.—First Nat. Bank of 
Fairbanks v. Stout. 9 Alaska 400. 
Ariz.—Johnson v. Jones, 97 P.2d 933, 
55 Ariz. 49. 

Pa.—In re Titus’ Estate, 18 Pa.Dist. 
& Co. 344—Irwin Building & Loan 
Ass’n v. Krizanowski, 22 West.Co. 
L.J. 99. 

24 C.J. p 249 note 23 [b] (1). 
Priority over chattel mortgage see 
Chattel Mortgages § 297. 
Conventional mortgage is superior 
to the widow's claim for allowance. 
—Beck v. Beck, La.App., 181 So. 635. 

14l Cal.—Fairbanks v. Robinson, 30 
P. 812, 64 Cal. 250. 

24 C.J. p 249 note 24. 

15. Ga,—Derrick v. Sams, 39 S.E. 

924, 114 Ga. 81. 

24 C.J. p 249 note 23. 

16- Pa.—McCollum v. Perlgo, 16 Pa. 
Super. 566. 

Bar, waiver, or relinquishment of 
claim generally see infra $S 340- 
348. 

17. Ga.—Murphy v. Vaughan, 65 Ga. 
361. 

Pa.—Graves' Estate, 6 Pa.Co. 312. 

18. CaL—Curtis v, Schell, 61 Pa. 961, 
129 Cal. 208, 79 Am,S.R. 107. 

19. Tex—Fulton v. Denison Nat. 
Bank, 62 S.W. 84, 26 TexCiv.App. 
115. 

Pledge securing note 

"Where personal property was 
pledged as collateral security for 
the payment of a promissory note, 
and the pledgor died, the legal title 
to the property pledged was so far 
vested in his estate as to render such 
property liable for the payment of 
the widow's year’s support as against 
the claim of the creditor holding the 
note secured by the pledge.”—Ullman 
v. Brunswick Title Guaranty & Loan 
Co., 24 S.EL 409, 96 Ga. 625. 
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cure a debt, 20 even though it is not recorded. 21 A 
widow’s right to a yearly allowance for herself and 
children, and in lieu of a homestead, has been held 
to be inferior to the claim of a bank on a life pol¬ 
icy, delivered to it by decedent to secure a debt. 22 

Security deeds . Title acquired under a security 
deed from deceased is superior to the right of his 
widow and family to a year’s support, 23 but the wid¬ 
ow is entitled to the rents and profits until action 
by the grantee in the security deed to subject the 
land and profits to his debt. 24 

c. Judgments 

With some exceptions, a judgment creditor is post¬ 
poned to the widow's allowance. 

A judgment creditor is usually postponed to the 
widow’s allowance; 25 but a different rule has been 
announced as to a judgment for purchase money, 26 
and as to a judgment which was obtained prior to 
the enactment of the statute granting the allowance 
and remained a lien until the husband’s death; 27 
and a widow’s claim for allowance has been held 


subordinate to the claims of judgment lien creditors 
to the proceeds of the sale of deceased’s realty. 28 

§ 339. Mode and Medium of Payment 

An allowance for the sole benefit of the widow is 
not payable to anyone else. The widow is usually en¬ 
titled to have her allowance allotted to her in money, but 
payment may be in property; and payment may be from 
money in possession or from the proceeds of investments 
or indebtedness due decedent. 

Where the allowance is for the sole benefit of the 
widow, it is not payable to any one else, 29 although 
if it is paid to her attorney she in fact receives it 
by receiving credit on an amount previously ad¬ 
vanced to her by him. 30 The widow is usually enti¬ 
tled to have her statutory allowance allotted to her 
in money, or may be given an option as between 
money and property; 31 it may sometimes be allotted 
in notes payable to her deceased husband, 32 or a 
judgment on a note may be selected by the widow 
for her allowance. 33 If the widow claims her al¬ 
lowance in cash, it must usually be taken either 
out of money actually in possession, or from the 


20. Ga.—Moore v. Ramsey, 86 S.E. 
219, 144 Ga. 118—Philpot v. Ram¬ 
sey & Hogan, 171 S.E. 204, 47 Ga. 
App. 635. 

21. Ga.—Philpot v. Ramsey & Hog¬ 
an, supra. 

22. Tex.—Clark v. Southwestern 
Life Ins. Co., 113 S.W. 335, 52 Tex. 
Civ.App. 38. 

23. Ga.—Perkins v. Rhodes, 15 S.E. 

2 d 426—Smalley v. Bassford, 13 S. 
E.2d 662, 191 Ga. 642—Paulk v. 

City of Ocilla, 2 S.E.2d 642, 188 Ga. 
69—Georgia Nat. Bank v. Reese, 
119 S.E. 610, 156 Ga. 652—Bennett 
Lumber Co. v. Martin, 64 S.E. 484, 
132 Ga. 491. 

Sstoppel to contest deed 

A widow accepting as an allowance 
property subject to a security deed 
is estopped from contesting the val¬ 
idity of the deed.—Haddock v. Calla¬ 
han Grocery Co., 135 S.E. ‘747, 163 
Ga. 204. 

Security deed executed by widow 

( 1 ) Testator’s widow was estopped 
from setting up, as against holder of 
security deed executed by widow, a 
subsequent judgment of ordinary 
setting apart to widow as year's sup¬ 
port land conveyed by security deed. 
—Wilder v. Federal Land Bank of 
Columbia, 196 S.E. 708, 185 Ga. 837. 

( 2 ) Where widow, to whom equity 
remaining in realty conveyed by hus¬ 
band's security deed had been set 
apart as a year's support, executed 
new security deed to replace original 
deed canceled by creditor on same 
day, second deed, which also secured 
additional debt/ was held superior to 


year’s support.—Pinckney v. Weil, 
189 S.E. 8 , 183 Ga. 567. 

24. Ga.—Stevens v. Worrill, 73 S.E. 
366, 137 Ga. 255. 

Bond for title 

Where the obligee named in a bond 
for title dies before payment of bal¬ 
ance of purchase money and his in¬ 
terest is set apart to his widow and 
minor children as a statutory year’s 
support, the right of beneficiaries, 
under provision for statutory year’s 
support, to possession, rents, and 
profits will yield to right of obligor 
in the bond for title under which 
they claim, in the event the obligor 
institutes action to recover the land 
or other proceeding to subject the 
land and rents and profits to pay¬ 
ment of the debt.—Addison v. Mc- 
Entire, 5 S.E.2d 666 , 189 Ga. 279. 

25. Ga.—Wainwright v. Morrow, 178 
S.E. 155, 180 Ga. 120. 

Pa.—Henderson v. Briggle, 11 Fa. 

Dist. & Co. 581. 

24 C.J. p 249 note 32. 

A sheriff’s sale of realty to judg¬ 
ment creditor under common-law fieri 
facias after defendant in fieri facias 
died in possession of realty did not 
pass title as against right to year’s 
support of widow of defendant in 
fieri facias, where realty was regu¬ 
larly set aside as year's support of 
widow without filing of objection.— 
Clowers v. Clemons, 196 S.E. 28, 185 
Ga. 567. 

26. Pa.—Mayhugh v. Washington, 
17 Pa.Dist. 1001—Bamberger’s Es¬ 
tate, 14 Lanc.Bar 110. 

27. Pa.—Rishell v. Rishelli 48. Pa. 
243. 


28. Ohio.—Dillman v. Warner, 6 N. 
E.2d 757, 54 Ohio App. 170. 

29. Mich.—In re Service, 118 N.W. 
948, 155 Mich. 179. 

30. Mich.—In re Service, supra. 

31. Ind.—Bowman v. Olrick, 75 N. 
E. 820, 105 Ind. 478. 

24 C.J. p 250 note 41. 

Money in lieu of articles specifically 
exempted see supra § 335 . 
Application of payment to either of 
two allowances 

Where after allowances had been 
ordered under statute providing for 
an allowance to surviving spouse and 
under statute permitting widow to 
take such personal property only, 
that she may choose, not to exceed 
value of four hundred dollars, court 
ordered personalty, appraised at five 
hundred ninety one dollars and twen¬ 
ty five cents turned over to the wid¬ 
ow without any direction regarding 
which allowance should be satisfied 
first out of the property, the widow 
could apply the payment to liquida¬ 
tion of either, apd was not compelled 
to exercise her right to apply pay¬ 
ment at any particular time, and 
could do so at any time before final 
[judgment in suit to compel adminis¬ 
trator to pay portion of widow's al¬ 
lowance from money on hand.—In re 
Foeste’s Estate, Mo.App., 153 S.W.2d 
802. 

32. Ala.—Howie v. Edwards, 20 So. 
956, 113 Ala. 187. 

24 C.J. p 250 note 42. 

33. Me.r— Gilman v. Gilman, 54 Mje. 
531. 
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proceeds of stocks, bonds, loans, or other invest¬ 
ments, or of indebtedness due decedent, when con¬ 
verted or reduced to money; 34 she cannot compel 
the legal representative to sell goods so as to give 
her the amount which is exempted to her by stat¬ 
ute. 35 

Installments. It is held that the court may, in a 
proper case, direct the executor to pay to the widow, 
for the support of herself and children, a sum of 
money in quarterly installments, instead of setting 
apart specific property for their support, and it is 
not a valid objection to such order that the execu¬ 
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tor has not, at the time, enough money on hand to 
pay the first installment. 36 

§ 340. Bar, Waiver, or Relinquishment 

A spouse may lose the right to an allowance by acts 
inconsistent therewith. The acts of one spouse cannot 
ordinarily bar the other. 

The right to an allowance or exemption may be 
lost by waiver or estoppel. 37 Such right is lost by 
acts inconsistent with the assertion of the right, 33 
but is not lost by acts capable of another explana¬ 
tion, and not amounting to an estoppel. 39 Where 


34. Tenn.—Cate v. Cate, Ch., 43 S.W. 
365. 

24 C.J. p 250 note 44. 

In Pennsylvania 

(1) A widow who has claimed her 
exemption in cash before the con¬ 
version of decedent's property is en¬ 
titled subsequently to have it set 
apart to her out of the proceeds of 
decedent’s property if there was not 
sufficient cash in the estate.—In re 
Sitkin’s Estate, 23 Pa.Dist. & Co. 689. 

(2) Under an earlier statute, it 
was held that a widow who claimed 
her exemption in money could not 
wait until the personalty had been 
sold and converted into cash and 
then apply for an exemption out of 
the proceeds.—Hunt’s Appeal, 100 Pa. 
590—24 C.J. p 250 note 44 [a] < 1 ). 

(3) However, under the earlier 
statute, if the widow claimed her 
exemption out of moneys due the 
estate, she was entitled to have it 
paid out of such moneys after they 
had been collected by the executors, 
although at the time it was claimed 
there was no money in their hands. 
—Rigby's Estate, 18 Pa.Super. 5. 

35. Pa.—Witmer's Estate, 2 Pearson 
473—Gensemer's Estate, 3 Lanc.L. 
Rev. 26. 

3d. Iowa.—McReynolds' Estate, 16 
N.W. 729, 61 Iowa 686. 

317. Colo—Brimble v. Sickler, 266 P. 
497, 498, 83 Colo. 494, citing Cor¬ 
pus Juris. 

Ga.—Smalley v. Bassford, 13 S.E.2d 
662, 191 Ga. 642. 

Ill.—Morgan v. Whiteside, 216 I1L 
App. 666* 

Mont.—In re Oppenheimer's Estate, 
238 P. 699, 73 Mont. 660. 

Pa.—In re Lutz' Estate, 33 Berks Co. 
L.J. 101. 

S.D.—In re Somerville’s Estate, 266 
N.W. 158, 64 S.D. 238. 

24 C.J* p 260 note 47. 

Forfeiture of right of quarantine see 
supra 8 331. 

4 'The right of a widow to a family 
allowance is a personal privilege afcd 
she can relinquish it when there are 
no children.”—In re Sh&pero’s Estate, 
102 P.2d 569, 670. 3* Cal.APP.2d 144. 


After receipt of property 

After widow had acknowledged to 
administrator receipt of insurance 
money, her waiver of claim of exemp¬ 
tion of insurance money was inef¬ 
fectual.—Mahoney v. National Sure¬ 
ty Co., 264 P. 304, 89 Cal.App. 148. 

Election not to claim 

Where transfers to a widow by 
her husband are set aside as fraudu¬ 
lent, and the property sold, widow’s 
and support allowances which she 
has elected not to claim during ad¬ 
ministration will not be allowed from 
the proceeds.—Baldwin v. Prisbie, 157 
N.W. 526, 163 Wis. 26. 

Pallure to act 

(1) Widow’s right to statutory ex¬ 
emption is personal, and, if the claim 
is not made, the right is lost as ef¬ 
fectively as if widow had never had 
it.—Degenkolv v. Daube, 18 A.2d 464, 
143 Pa.Super. 579. 

( 2 ) The fact that widow and minor 
children would have been entitled to 
a year’s support did not entitle them, 
after failing to apply for and obtain 
judgment for a year's support, to 
recover against administrator and his 
surety assets of estate paid in sat¬ 
isfaction of valid claims against the 
estate.—Howard v. Davis, Ga., 15 S.E. 
2 d 865. 

(3) In Louisiana, a widow in ne¬ 
cessitous circumstances does not lose 
her statutory privileges by failing 
to demand a separation of patri¬ 
mony within three months after heirs 
have unconditionally accepted the 
succession.—Beck v. Beck, La.App., 
181 So. 635. 

Neglecting to demand appraisement 

The right of widow to exemption 
may be waived by neglecting to de¬ 
mand an appraisement.—In re Bell's 
Estate, 10 A.2d 835, 139 Pa.Super, 
11 . 

Eights of minor child 

(1) Right to have exempt property 
set aside for support of minor child 
of deceased may be waived.—In re 
Metcalf's Estate, 19 P.2d 905, .93 
Mont. 542. 

(2) However, an executory contract 
of minor children is unenforceable as 
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waiver.—In re Schmidt's Estate, 280 
N.Y.S. 247. 

(3) Guardian of minor dependent 
son of deceased did not waive right to 
have proceeds of deceased’s insurance 
policies set apart for minor's use 
by having accepted monthly sum for 
minor’s care out of general assets of 
estate.—Hunter v. Downs. 296 P. 438, 
53 Nev. 132. 

38. Ga.—Henson v. Federal Land 
Bank of Columbia, 134 S.E. 923, 
162 Ga. 839. 

24 C.J. p 250 note 48. 

Permitting another to take posses, 
siou 

Where mother of deceased wife 
took wife's wearing apparel without 
objection from surviving husband, 
husband waived his statutory right 
thereto.—In re Williams' Estate, 295 
N.Y.S. 56, 162 Misc. 607, affirmed 4 
N.Y.S.2d 467, 264 App.DiV. 741. 

39. Ga.—Lanier v. Lanier, 6 S.E.2d 
923, 61 Ga.App. 123—Westbrook v. 
Westbrook, 187 S.E. 682, 64 Ga.App. 
278—Plowden v. Plowden, 184 S. 
E. 343, 62 Ga.App. 741. 

La.—Succession of Sci&ccaluga, 149 
So. 468, 177 La. 796. 

N.Y.—In re Belcher’s Estate, 221 N. 

Y.S. 711, 129 Misc, 218. 

Wash.—In re Calvin's Estate, 62 P. 

2 d 461, 188 Wash. 283. 

24 C.J. p 250 note 49. 

Consumption of property 
That widow had consumed some 
personal property of deceased did 
not bar application for widow's al¬ 
lowance, since she could be charged 
therewith.—In re Crouse’s Estate, 184 
N.E. 253, 44 Ohio App. 81. 

Order in. maintenance action 
A widow's rights respecting exempt 
property were not defeated by order 
in separate maintenance action per¬ 
mitting her to take some family fur¬ 
niture for separate use.—In re Hale's 
Estate, 4 P.2d 263, 117 CahApp* 545. 
Prior ineffectual allowance 
Where a widow's exemption has 
been duly (lied and allowed and an 
award made to her out of certain 
assets, which subsequently prove not 
to be assets of the estate, the policy 
of the law demap^b t^t the widow 
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the surrender of an allowance involves the inter¬ 
pretation of a contract or decree set up as a bar to 
the right, the right will not be held to have been sur¬ 
rendered except by clear and explicit language. 40 

Unless the widow assents, her right cannot ordi¬ 
narily be barred by any act of her husband 41 or his 
personal representative. 42 A widow’s acts as ex¬ 
ecutrix or administratrix will not bar her claim to 
an allowance unless they amount to a mismanage¬ 
ment of the estate or a failure to fulfill her legal 
duties. 43 

Allowance in another jurisdiction . A widow may 
forfeit her right to the exemption given by the laws 
of the state in which her husband resided by claim¬ 
ing and receiving such sum through the courts of 
another jurisdiction. 44 

Marriage of short duration . The fact that the 
marriage was of short duration does not bar an 
award. 45 


Waiver by widow as bar to others. It has been 
held that a waiver by the widow may wholly, or 
in part, conclude others of the family whom she 
represents, 46 but this has also been denied. 47 

§ 341. - Antenuptial or Postnuptial 

Agreement 

While there is some authority to the contrary, the 
general rule is that an allowance to the surviving spouse 
may be waived by an antenuptial or postnuptial agree¬ 
ment. 

Although there is authority for the view that a 
wife cannot by contract waive her right to an al¬ 
lowance or exemption, 48 at least not by an antenup¬ 
tial contract, 49 as a general rule a spouse may ef¬ 
fectually relinquish all such rights, so far as such 
spouse is concerned, by an antenuptial 50 or post¬ 
nuptial 51 agreement. Especially is such an agree¬ 
ment a bar against a widow where the considera- 


not be forced to lose her right to 
the exemption, and she may present 
her claim against other assets.—In 
re Leisey's Estate, 31 Pa.Dist. & Co. 
127, 45 Lanc.L.Rev. 658. 

Waiver of exemption contained in 
note executed by a husband and wife 
does not extend to the exemption 
claimed by the wife on her husband's 
death.—First Nat. Bank & Trust Co. 
in Waynesboro v. Jackson, 36 Pa. 
Dist. & Co. 295. 

40. Cal.—In re Shapero's Estate, 102 
P.2d 569, 39 Cal.App.2d 144—In re 
Coffin's Estate, 7-1 P.2d 295, 22 Cal. 
App.2d 469. 

Bar by: 

Antenuptial or postnuptial agree¬ 
ment see infra 5 341. 

Instruments executed after death 
of decedent see infra § 345. 
Divorce decree see infra § 344 c. 
Waiver cannot arise by presump¬ 
tion, assumption, or construction, but 
■only by terms which do not admit of 
a doubt and which definitely indicate 
a purpose to waive this specific statu¬ 
tory right.—In re Griffee's Estate, 
Colo., 117 P.2d 823—In re Bradley's 
Estate, 106 P.2d 1063, 106 Colo. 500 
—In re Williams' Estate, 72 P.2d 476, 
101 Colo. 262—In re Remington's Es¬ 
tate, 209 P. 802, 72 Colo. 132. 

41- Pa.—Spencer's Appeal, 27 Pa. 218. 
Husband’s waiver of exemption rights 
Pa.—First Nat. Bank & Trust Co. 
in Waynesboro v. Jackson, 36 Pa. 
Dist. & Co. 295. 

24 C.J* p 251 note 50. 
fraudulent conveyance by husband 
Where a conveyance by the hus¬ 
band was constructively fraudulent 
as to wife's right to a year's support, 
lien for that amount was impressed 
on realty conveyed.—Routson v, Ho- 
vis, '22 N.B.2d 299, "60 ! Ohio iApp. 535. 


Award in lieu of homestead 

The wife of decedent was not 
barred from securing an award in 
lieu of homestead by fact that de¬ 
cedent had, prior to his marriage, 
secured an award in lieu of home¬ 
stead in the course of probate of es¬ 
tate of decedent's former wife.—In 
re Welch's Estate, 94 P.2d 758, 200 
Wash. 686 . 

42. Cal.—In re Fretwell, 98 P. 1058, 
154 Cal. 638. 

24 C.J. p 251 note 51. 

Voluntary advancements by admin¬ 
istrator to widow on account of her 
distributive share do not deprive her 
of right to allowance.—Hooker v. 
Porter, 173 N.E. 588, 273 Mass. 316. 

43. Ga.—King v. Johnson, 23 S.E. 
500, 96 Ga. 497. 

24 C.J. p 251 note 52. 

Accounting- required 

An administratrix of her deceased 
husband, or, after her death, her per¬ 
sonal representative or the sole ben¬ 
eficiary under her will, was not en¬ 
titled to unpaid widow's allowance 
without first accounting for person¬ 
alty, and for the rents and profits 
from the realty, which was in pos¬ 
session of administratrix for many 
years.—Billings v. Sims, 79 P.2d 
594, 182 Okl. 643. 

44. Pa.—In re Keyser's Estate, 36 
Pa.Dist. & Co. 515, 87 Fittsb.Leg.J. 
289. 

Deficiency 

If the amount allowed to her by one 
state were less than the amount al¬ 
lowed to her in the state where de¬ 
cedent was domiciled, she could claim 
the deficiency.—In re Keyser's Es¬ 
tate, supra. 

45. La.—Terrell v. Terrell, App,, 151 
So . 1 '661, affirmed 155 So. 57. 


Wash.—In re Welch’s Estate, 94 P. 
2d 758, 200 Wash. 686. 

46. Pa.—Henkel's Estate, 13 Pa.Su¬ 
per. 337—Staley’s Estate, 21 Pa. 
Dist. 72. 

Waiver held not shown 

Failure of widow to claim exemp¬ 
tion, by reason of mental and physi¬ 
cal incapacity, did not amount to a 
waiver so as to bar claim of ex¬ 
emption by daughter.—In re Bell's 
Estate, 10 A.2d 835, 139 Pa.Super. 
11 . 

47. Ga.—Jones v. Cooner, 74 S.E. 51, 
137 Ga. 681. 

24 C.J. p 251 note 55. 

48. Tenn.—McAdams v. McAdams, 
146 S.W.2d 140, 143, 177 Tenn. 67. 

49. Iowa.—Veeder v. Veeder, 192 N. 
W. 409, 195 Iowa 587, 29 A.L.R. 
191—Caldwell v. Caldwell, 186 N.W. 
58, 192 Iowa 1157. 

24 C.J. p 251 note 58. 

50. Cal.—In re Shapero's Estate, 102 
P.2d 569, 39 Cal.App.2d 144. 

Colo.—In re Bradley's Estate, 106 P. 

2d 1063, 106 Colo. 500. 

Ill.—Guhl v. Guhl, 33 N.E.2d 185, 
376 Ill. 100. 

Pa.—In re Bell's Estate, 10 A.2d 835, 
139 Pa.Super. 11. 

S.D.—In re Somerville's Estate, 266 
N.W. 158, 160, 64 S.D. 238, citing 
Corpus Juris. 

24 C.J. p 251 note 59. 

51. Cal.—In re Bidigare's Estate, 8 
P.2d 122, 215 Cal. 28. 

Colo.—In re Williams' Estate, 72 F, 
2d 476, 101 Colo. 262—Brimble v. 
Sickler, 266 P. 497, 498, 83 Colo. 
494, citing Corpus Juris. 

Ga.—Gore v. Plair, 159 S.E. 69& 
173 Ga. 88. 

Kan.—Porter v. Axline, 1^4 P..2& 

154 K an. 87. 



§ 341 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


tion stipulated is fair and is accepted by her from presumption of designed concealment on his part, 6 " 
her husband’s estate . 52 but no presumptions in favor of either party can be 

The contract, to be valid, must be reasonable, induI ^ ed if facts or circumstances on which to rest 
based on a sufficient consideration, and fairly and such Presumptions are not adduced . 56 

intelligently executed by the spouse sought to be de- Construction of agreements. An agreement will 
barred ; 62 and the burden is on those asserting the nQt be construed as a waiver of a spouse ’ s rights . 

bar to prove that there was full knowledge on the tQ an allowance unless such an intent ion is entirely 
part of suchjpouse of all that materially affected clear;57 but any language sufficiently comprehensive 
t e contract. s how the intent of the parties to bar the award 

If the provision secured to the wife is dispro- or allowance is sufficient 58 and it is not indispensa- 
portionate to the means of the husband, there is a ble that particular words, such as “allowance” or 


Ky.—Johnson's Adm’r v. Johnson, 22 
S.W.2d 124, 231 Ky. 740. 

Neb.—In re Holmberg's Estate, 187 
N.W. 903, 108 Neb. 382—In re Lau- 
derback's Estate, 184 N.W. 128, 106 
Neb. 461. 

24 C.J. p 252 note 64. 

Disabilities of coverture 

A postnuptial agreement will not 
be effective if, at the time of its 
execution, the wife’s common-law dis¬ 
abilities of coverture prevent her 
from entering into a valid contract 
with her husband.—In re Shulen- 
burg’s Estate, 187 N.Y.S. 251, 114 
Misc. 155. 

In Pennsylvania 

(1) The rule stated in the text has 
been followed.—In re Bell's Estate, 
10 A.2d 835, 139 Pa.Super. 11—In 
re Haendler's Estate, 81 Pa.Super. 
168. 

(2) It has also been held, however, 
that a married woman cannot, with¬ 
out statutory authority, make a 
postnuptial agreement relinquishing 
her right to her widow's exemption, 
and that the Married Persons Prop¬ 
erty Act of 1893 does not give her 
such power.—Oden welder’s Estate, 16 
Pa.Co. 459. 

Separation, agreements 

(1) A spouse may relinquish his 
or her right to an allowance by a 
separation agreement. 

Cal.—In re Shapero’s Estate, 102 P. 

2d 569, 39 Cal.App.2d 144. 

Colo.—Brimble v. Sickles 266 P. 497, 
83 Colo. 494. 

N.Y.—In re Brown’s Will, 274 N.Y. 

S. 924, 163 Misc. 282. 

24 C.J. p 255 note 87 [b]. 

(2) Waiver of widow's allowance 
in separation agreement between 
spouses is not against public policy. 
—Brimble v. Slckler, 266 P. 497, 83 
Colo. 494. 

(3) Separation agreement whereby 
husband promised to pay wife a spec¬ 
ified sum of money during her life 
'‘in lieu of any and all other claim 
and provision for her support," con¬ 
stituted a voluntary relinquishment 
by wife o£‘exemption.—In re Bur- 
ridge’s .Estate* 186 N.E, 81, 261 N.Y, 
225, reversing 257 N.Y.S. 965, 236 
Ajfc>pJ3iv, 657. 


(4) There is no relinquishment if 
the terms of the particular separation 
agreement are not sufficiently broad 
to bar the surviving spouse's right.— 
In re Sachs' Estate, 279 N.Y.S. 404, 
155 Misc. 233, affirmed 282 N.Y.S. 
693, 246 App.Div. 546—In re Brown's 
Will, 274 N.Y.S. 924, 153 Misc. 282 
—24 C.J. p 255 note 89 [a]. 

(5) Separation as bar see infra § 
344b. 

52. Ill.—-Weaver v. Weaver, 109 Ill. 
225. 

24 C.J. p 251 note 59. 

53. Ark.—Burnes v. Burnes, 157 S. 
W.2d 24—Davis v. Davis, 116 S.W. 
2d 607, 196 Ark. 57. 

Cal.—In re Boeson’s Estate, 255 P. 

800, 201 Cal. 36. 

24 C.J. p 252 notes 60, 67. 
Consideration to third person 

It has been held that an oral agree¬ 
ment by which the wife relinquishes 
her statutory allowance for a valua¬ 
ble consideration moving to a third 
person in the event that she sur¬ 
vives her husband does not bind her. 
—Yelton v. Kerns, 44 N.E. 687, 16 
Ind.App. 92—24 C.J. p 251 note 59 
Ed]. 

Performance of oontract 

A contract making provisions in 
lieu of statutory allowances will bar 
such allowances to the surviving 
spouse only if the contract has been 
fairly performed by the other spouse. 
—Whistler v. Allward, 12 N.E.2d 
299, 57 Ohio App. 147—24 C.J. p 251 
note 59 [c], 

5A III.—Achilles v. Achilles, 37 N.E. 

693, 151 Ill. 136. 

24 C.J. p 252 note 62. 

55. Ark.—Davis v. Davis, 116 S.W. 
2d 607, 196 Ark. 57. 

Ill.—Achilles v. Achilles, 37 N.E. 693, 
151 Ill. 136. 

56. N.Y.—In re Brown's Will, 274 N. 
Y.S. 924, 153 Misc. 282. 

57. Cal,—In re Bidigare's Estate, 8 
P.2d 122, 215 Cal. 28—In re Sha¬ 
pero’s Estate, 102 P.2d 569, 39 Cal. 
App.2d 144—In re Andres’ Estate, 
14 P.2d 566, 126 Cal.App. 146. 

Colo.—In re Remington’s Estate, 209 
P. 802, 72 Colo. 132. 

Mo.—Broyles v. Magee, App. t 71 S. 
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W.2d 149—Williams v. Schneider, 
App., 1 S.W.2d 230. 

24 C.J. p 252 note 66. 

Particular agreements held not to 
bar allowance 

(1) An antenuptial agreement 
whereby the intended husband prom¬ 
ised to leave to his intended wife 
a sum of money on his death, in con¬ 
sideration of her marrying him, did 
not constitute a jointure or bar her 
widow’s allowance under a statute 
permitting a waiver of dower by 
means of a jointure.—Broyles v. 
Magee, Mo.App., 71 S.W.2d 149. 

(2) An antenuptial contract where¬ 
by each party releases all rights in 
the property of the other does not 
bar a widow’s award or bounties. 
Ill.—Allen v. Allen, 222 Ill.App. 438. 
Mo.—Cavener v. Cavener’s Estate, 

App., 95 S.W.2d 341. 

(3) Other agreements. 

Cal.—In re Bidigare’s Estate, 8 P.2d 
122, 215 Cal. 28. 

Colo.—In re Bradley’s Estate, 106 P. 

2d 1063, 106 Colo. 500. 

La.—Succession of Rosenbrock, 145 
So. 4, 175 Da. 1049. 

Wash.—In re Chisholm’s Estate, 294 
P. 973, 159 Wash. 674, 76 A.L.R. 
279. 

Election 

A widow is not required to elect be¬ 
tween her statutory bounties and tho 
amount due her under an antenuptial 
agreement where the terms of the 
agreement do not prevent her from 
claiming both.—-Williams v, Schnei¬ 
der, Mo.App., 1 S.W.2d 232, second 
case. 

58. Ill.—Guhl v. Guhl, 83 N.E.2d 
185, 376 III. 100. 

24 C.J. p 251 note 59 [a]. 

Particular agreements held to bar al¬ 
lowance 

(1) Antenuptial agreement wherein 
wife accepted bequests in will as 
complete settlement of "any and all 
claims . . . against all property" 
left by testator at time of his death 
was a waiver of widow’s allowance, 
"all" meaning everything to which 
It is applied.—In re Somerville's Es¬ 
tate, 266 N.W. 158, 159, 64 S.D. 238 
—24 C.J. p 261 note 69 £b] <5>, (7). 
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“award,” be used. 59 In construing the agreement 
and resolving uncertainties or doubts the courts 
favor the granting of the allowance, 60 at least if the 
agreement is such that the husband’s obligation to 
make payments thereunder ceases on his death. 61 

The widow’s allowance is not commonly affected 
by an agreement, relinquishing such rights as dow¬ 
er, homestead, or inheritance in her husband’s es¬ 
tate, particularly if no special consideration ap¬ 
pears. 62 

Revocation or rescission of agreement . A wife 
who has relinquished her right to an allowance or 
exemption by the terms of a property settlement ex¬ 
ecuted in connection with a divorce or separation 
may nevetheless assert such right after the hus¬ 
band’s death if the settlement was nullified by a 
reconciliation and resumption of marital rights and 
duties ; 63 but the proof must show such full resump¬ 
tion of marital relations as would establish the in- 
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tent of the parties to revoke the settlement agree- 
ment. 64 

The wife’s failure to return property assigned to 
her under a property settlement contract does not 
preclude her from rescinding the contract and claim¬ 
ing a widow’s allowance where part of the property 
had been turned over by her to her husband with¬ 
out consideration and there was no proof that she 
had ever received the remainder. 65 

The rights of the children cannot be barred by an 
antenuptial agreement of the widow. 66 

§ 342. - Testamentary Provisions 

The right to an allowance is not barred by the fact 
that the decedent's will disposes of all his estate without 
providing for the surviving spouse. 

Testamentary provisions cannot, of themselves, 
interfere with the statutory right of the widow and 
children to support out of the estate, 67 and hence 


(2) Antenuptial agreement, where¬ 
by wife released dower rights and 
any other rights, claim, and demand 
as widow, barred her statutory right 
to allowance, such statutory right be¬ 
ing a “claim" or “demand."—In re 
Oppenheimer’s Estate, 238 P. 599, 73 
Mont. 560. 

(3) A relinquishment of “statutory 
allowances" includes a widow’s al¬ 
lowance because there is no statutory 
allowance to a widow except a wid¬ 
ow’s allowance.’—Vincent v. Martin, 
11 P.2d 1089, 91 Colo. 106. 

(4) Other agreements. 

Colo.—In re GrifCee’s Estate, 117 P. 
2d 823. 

N.Y.—In re Markel’s Estate, 24 N.Y. 
S.2d 253, 175 Misc. 570, 573, af¬ 
firmed 27 N.Y.S.2d 447, 261 App. 
Div. 950. 

Pa.—In re Goeckel’s Estate, 198 A. 

504, 131 Pa.Super. 36. 

24 C.J. p 251 note 59 [b]. 

Wife’s quitclaim deed to husband 
in full settlement of her property 
rights and as a release of all claims, 
rights, anti interests in the husband's 
property, in consideration of hus¬ 
band’s payment without delay of ali¬ 
mony awarded wife by decree of di¬ 
vorce, was held to estop her from ob¬ 
taining allowance.—In re Holmberg’s 
Estate, 187 N.W. 903, 108 Neb. 382. 

59. Colo.—Vincent v. Martin, 11 P. 
2d 1089, 91 Colo. 106—Brimble v. 
Sickler, 266 P. 497, 83 Colo. 494. 

Ill.—Guhl v. Guhl, 33 N.E.2d 185, 376 
Ill. 100. 

Mont.—In re Oppenheimer’s Estate, 
238 P. 599, 73 Mont. 560. 

24 C.J. p 251 note 59 [a]. 

60. Cal.—In re Bidigare’s Estate, 

8 F.2d 122, 215 Cal. 28—In re My¬ 
ers' Estate, 1 P.2d 1013, 115 Cal. 
App. 448. • *' 

34 C. J.S.-4 


Colo.—In re Bradley’s Estate, 106 P. 
2d 1063. 106 Colo. 500. 

61. N.Y.—In re Burridge’s Estate, 
185 N.E. 81, 261 N.Y. 225, revers¬ 
ing 257 N-Y.S. 965, 236 App.Div. 
657—In re Brown’s Will, 274 N.Y. 

S. 924, 153 Misc. 282. 

62. Ark.—Masterson v. Masterson, 
139 S.W.2d 30, 200 Ark. 193. 

N.D.—Bender v. Bender, 256 N.W. 
222, 64 N.D. 740—Herr v. Herr, 178 
N.W. 443, 45 N.D. 492. 

Tenn.—McAdams v. McAdams, 146 
S.W.2d 140, 177 Tenn. 67. 

24 C.J. p 251 note 57. 

Reason for rule 

The exemption or allowance is not 
based on a right of inheritance and 
forms no part of the estate to be 
distributed. 

Cal.—In re Woodburn’s Estate, 300 
P. 22, 212 Cal. 683—In re Myers’ 
Estate, 1 P.2d 1013, 115 Cal.App. 
443. 

Colo.—i n re Remington’s Estate, 209 
P. 802, 72 Colo. 132. 

N.D.—Herr v. ’ Herr, 178 N.W. 443, 
45 N.D. 492. 

Particular agreements waiving rights 
of inheritance 

(1) Antenuptial contract that prop¬ 
erty should pass to heirs of spouses 
as though no marriage had been con¬ 
tracted did not waive widow’s right | 
to family allowance.—In re Myers’ 
Estate, 1 P.2d 1013, 115 Cal.App. 443. 

(2) A widow does not relinquish 
her right to an allowance by an an¬ 
tenuptial contract providing that 
spouses agreed to waive “all rights 
of inheriting, administration, home¬ 
stead or otherwise, whatever."—In 
re Shapero’s Estate, 102 P.2d 569, 39 
Cal.App. 2d 144. 

(3) An antenuptial agreement 
whereby the prospective wife accept- 
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ed a stated sum in lieu of “any dower 
interest, or other interest she would 
be entitled to in his said estate at 
his death” and “in full discharge of 
all her claim of dower or other in¬ 
terest in the property ... as 
the wife or widow" of the intended 
husband did not bar her statutory 
bounties or allowance.—Williams v. 
Schneider, Mo.App., 1 S.W.2d 232, first 
case—Williams v. Schneider, Mo.App., 

1 S.W.2d 230. 

63. Cal.—In re Boeson’s Estate, 255 
P. 800, 201 Cal. 36. 

N.Y.—In re Landon’s Estate, 269 N.Y. 

S. 275, 149 Misc. 832. 

Insufficiency of personalty 

Where, after a contract for sepa¬ 
ration, the parties become reconciled 
and live together, the surviving wife, 
where the personalty directed by 
statute to be set aside to her is in¬ 
sufficient for her support, is entitled 
to an allowance for her maintenance 
pending administration.—Hale v. 
Hale, 135 P. 1143, 40 Okl. 101. 

64. Cal.—In re Boeson's Estate, 255 
P. 800, 201 Cal. 36. 

Occasional visits by husband, with¬ 
out establishing matrimonial domicile 
or joint economic unit with wife, 
were insufficient to show such re¬ 
sumption of marital relations as to 
revoke property settlement.—In re 
Boeson’s Estate, supra. 

65. Mo.—In re Means’ Estate, App., 
284 S.W. 186. 

G6. Ill.—Kroell v. Kroell, 76 N.E. 
63, 219 Ill. 105, 4 Ann.Cas. 801, re¬ 
versing 120 Ill.App. 76. 

24 C.J. p 252 note 63. 

67. Mich.—Montgomery v. Trombley, 
267 N.W. 648, 276 Mich. 439. 

Nev.—In re Lavendol’s Estate, 209 
P. 237, 46 Nev. 181, 
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a will disposing of all the testator's estate and mak¬ 
ing no provision for the surviving spouse cannot af¬ 
fect the right to the statutory allowance. 68 

The surviving spouse's right to an allowance or 
exemption as affected by such spouse’s election to 
take, or not to take, under the will of the deceased 
spouse is considered in the C.J.S. title Wills §§ 1262, 
1267, also 69 C.J. p 1101 notes 26-32, p 1107 notes 
17-49, and 24 C.J. pp 253, 254 notes 72-78. 

§ 343 . - Separate Estate or Homestead 

Unless otherwise provided by statute, the fact that 
a widow has a separate estate, or continues to occupy the 
homestead, does not usually bar an allowance to her. 

Notwithstanding the widow may have a separate 
estate of her own, or may continue to occupy the 
homestead, she is usually granted the statutory al¬ 
lowance and exemption, especially if the income 
from such separate property is insufficient for a 
due maintenance. 69 Such allowance should not be 
denied to a widow who has obtained relief by bor¬ 
rowing money or through charity and afterward ap¬ 
plies for an allowance. 70 However, under some 
statutes no allowance may be made where the wid¬ 
ow has sufficient separate property for her own 
maintenance and comfort. 71 Under statutes award¬ 
ing the widow a fixed sum where her husband has 
left no homestead, no award in lieu of homestead 
can be made if the husband has in fact left proper¬ 
ty which constitutes a homestead. 72 


§ 344. - Misconduct, Separation, or Di¬ 

vorce 

a. Misconduct 

b. Separation or abandonment 

c. Divorce 

a. Misconduct 

An allowance ordinarily may be barred for miscon¬ 
duct, such as adultery, fraud, or the felonious killing of 
the decedent. 

Although some cases consider that misconduct is 
not sufficient to bar an allowance in the absence of 
an actual separation or divorce, 73 it is usually held 
that a widow’s allowance may be denied for her mis¬ 
conduct, such as adultery, while the marriage exist¬ 
ed. 74 Her fraud or misconduct during administra¬ 
tion, especially if she is executrix or administratrix, 
may debar her. 75 

The felonious killing of one spouse by the other 
has been held not to bar any right of the latter to a 
statutory allowance, 76 but a contrary conclusion has 
also been reached. 77 

b. Separation or Abandonment 

A separation or abandonment does not ordinarily bar 
an allowance to the innocent spouse, although the of¬ 
fending spouse usually is not entitled to an award. 

Some authorities hold that the special allowance 
or exemption to a widow should ordinarily be de¬ 
nied where she was not living in a family relation 
with her husband at the time of his death, as where, 


Wash.—In re Hopffgarten's Estate, 
59 P.2d 298, 186 Wash. 546. 

24 C.J. p 253 note 69. 

68b Nev.—In re Lavendol's Estate, 
209 P. 237. 240, 46 Nev. 181. citing 
Corpus Juris. 

24 C.J. P 253 note 70. 

Consent to will 

Consent by surviving husband after 
his wife's death to will of his wife 
could not constitute waiver of hus¬ 
band's right to statutory personalty 
allowance, where husband had no 
knowledge of his right to such allow¬ 
ance when he consented.—In re Mc¬ 
Bride's Estate, 263 N.W. 105, 195 
Minn. 319. 

69. Cal.—Murray v. Guarantee Trust 
& Savings Bank, 24$ P. 1039, 79 
Cal.App. 69. 

24 C.J. p 254 note 79, p 237 note 68. 
Necessitous circumstances as requi¬ 
site to allowance see supra § 324. 
Election between homestead and 
year’s support see the C.J.S. title 
Homesteads 9 252, also 29 C.J. p 
1000 note 41—p 1001 note 43, and 
24 C.J. p 254 notes $0~$2. 

70. Mass.—Glover v. Glover, 102 N. 
B. 948, 215 Mass. 576. 

"The fact that'the widow has been 


able to survive by means of aid ex¬ 
tended to her or loans made by her 
friends or relatives, does not deprive 
her of her rights under the statute." 
—In re Sullivan's Estate, 229 N.W. 
65, 66, 200 Wis. 590. 

71. Tex.—McCanless v. Devenport, 
Civ.App., 40 S.W.2d 903—Gould v. 
Gresham & Son, Civ.App., 247 S. 
W. 316. 

Interest in. community as “separate 
property" 

Under statute providing that no 
allowance for widow's support shall 
be made when she has sufficient 
separate property for maintenance, 
“separate property" does not include 
interest in community estate.—Pace 
v. Eoff, Tex.Com.App., 48 S.W.2d 956, 
modifying, EofC v. Pace, Civ.App., 25 
S.W.2d 264. 

72. Neb.—In re Nielsen’s Estate, 280 
N.W. 246, 135 Neb. 110. 

73. Mass.—Chase v. Webster, 46 N. 
E. 705, 168 Mass. 228. 

Ohio.—In re Oilier, 6 Ohio S. & C.P. 

182, 5 Ohio N.P. 255. 

24 C.J. p 254 note 83. 

Faithfulness of spouse 
A widow in necessitous circum¬ 
stances may avail herself of pref¬ 

50 


erential right to receive one thousand 
dollars from husband's estate wheth¬ 
er she has been faithful or unfaith¬ 
ful.—Veillon v. Lafleur's Estate, 110 
So. 326, 162 La. 214, reversing 4 La. 
App. 14. 

Adulterous relation before marriage 
The fact that the widow had lived 
in adultery with decedent prior to 
their marriage, is no ground for re¬ 
jecting her demands as widow in 
necessitous circumstances.—Succes¬ 
sion of Baltimore, La.App., 176 So. 
684—Terrell v. Terrell, La.App., 151 
So. 661, affirmed 155 So. 57—24 C.J. 
p 254 note 84 [b]. 

74. U.S.—Daniels v. Taylor, 145 P. 
169, 76 C.C T A. 139, reversing 82 S. 
W. 727, 5 Ind.T. 219. 

24 C.J. p 254 note 84. 

75. Ga.—King v. Johnson, 21 S.E. 
895, 94 Gel 665. 

24 C.J. p 255 note 85. 

76. Ind.—In re Mertes, 104 N.EL 758, 
181 Ind. 478. 480. 

24 C.J. p 255 note 86. 

77. Wash.—In re Tyler's Estate, 2 50 
P. 456, 140 Wash. 679, 51 A.L.R. 
1088. 
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prior to his death, she had voluntarily abandoned, 
deserted, or separated from him. 78 On the other 
hand, it has been held that the absence of an actual 
family status at the time of the death of decedent 
does not necessarily bar an exemption or allow¬ 
ance, 79 and that a separation or abandonment does 
not, of itself, defeat the right of a spouse to an al¬ 
lowance. 80 

It is generally agreed that the right to an allow¬ 
ance or exemption is not lost by a separation or 
abandonment which was involuntary, or which was 
not due to the fault of the spouse asserting such 


right, 81 and which was based on reasons constitut¬ 
ing a sufficient ground for divorce; 82 conversely, 
an abandonment or separation caused by the wife, 
or occurring under conditions rendering the hus¬ 
band no longer liable for her support, will bar her 
right to any allowance or exemption. 83 It has been 
held, however, that even a separation which was due 
to the wife’s own misconduct will not bar her al¬ 
lowance. 84 An abandonment by the wife has been 
held to bar exemptions to the husband where he 
fully acquiesced therein, and the circumstances were 
such that no family, within the meaning of the stat¬ 
ute, thereafter existed. 85 Under some statutes a 


78. Colo.—In re Bubser’s Estate, 204 
P. 333, 71 Colo. 95. 

Conn.—Alexander v. Alexander, 139 
A. 685, 107 Conn. 101. 

Pa.—In re Mallory's Estate, 150 A. 
606, 300 Pa. 217—In re Bell's Es¬ 
tate, 10 A.2d 835, 139 Pa.Super. 11 
—In re Fenyo’s Estate, 161 A. 606, 
105 Pa.Super. 560—In re Braum’s 
Estate, 90 Pa. Super. 448—In re 
Stauffer’s Estate, 89 Pa. Super. 531 
—In re Braum’s Estate, 86 Pa. 
Super. 245—In re Crawford’s Es¬ 
tate, 81 Pa.Super. 222. 

Tex.—George v. Reynolds, Civ.App., 
53 S.W.2d 490, error dismissed. 

24 C.J. p 255 note 87. 

Separation by mutual consent is a 
bar to the wife’s right of allowance. 
N.D.—Fisher v. Fisher, 207 N.W. 434, 
53 N.D. 631. 

Pa.—In re Stauffer’s Estate, 89 Pa. 
Super. 531—In re Crawford's Es¬ 
tate, 81 Pa.Super. 222—In re Poh- 
lig’s Estate, 9 Pa.Dist. & Co. 153— 
In re Arnaut’s Estate, 5 Pa.Dist. & 
Co. 42. 

24 C.J. p 255 note 87 [a]. 

Statute permitting spouse to “re¬ 
main” in house 

A statute providing that surviving 
spouse of a deceased consort may 
“remain” in the mansion house for 
one year free of charge, does not en¬ 
title a husband to occupancy where 
he was separated from his wife, and 
had not occupied the house, for many 
years prior to her death.—Lonz’ Es¬ 
tate v. Glann, 35 N.E.2d 153, 66 Ohio 
App. 467. 

79. Cal.—In re Henningsen's Estate, 
247 P. 1082, 199 Cal. 103—In re 
Parkinson’s Estate, 224 P. 453, 193 
Cal. 354—In re Fulton's Estate, 48 
P.2d 120/ 8 Cal.App.2d 423—In re 
Ehler’s Estate, 1 P.2d 546, 115 Cal. 
App. 403. 

Additional facts required to be 
shown 

Before the court may deny a wid¬ 
ow's allowance it must appear not 
only that she has ceased to consti¬ 
tute a member ,of the husband’s 
family by virtue of a separation pr 
interlocutory decree of divorce, ,£ut 
alsb that she has' lost t£e right to 


support by reason of her conduct, 
such as her abandonment of him or 
her voluntary surrender of the right 
of support.—In re Boeson’s Estate, 
255 P. 800, 201 Cal. 36. 

80. Cal.—In re Henningsen’s Estate, 
247 P. 1082, 199 Cal. 103—In re 
Foreman's Estate, 60 P.2d 310, 16 
Cal.App.2d 96. 

Del.—Pike v. Satterthwaite, 15 A.2d 
430, 1 Terry 595. 

La.—Succession of Sciaccaluga, 149 
So. 458, 177 La. 795—Normand v. 
Thompson, 2 La.App. 413. 

N.Y.—In re Burridge’s Estate, 185 
N.E. 81, 261 N.Y. 225, reversing 
257 N.Y.S. 965, 236 App.Div. 657- 
In re Landon’s Estate, 269 N.Y.S. 
275, 149 Misc. 832—In re Shulen- 
burg’s Estate, 187 N.Y.S. 251, 114 
Misc. 155. 

24 C.J. p 255 note 89. 

Basis of rule 

(1) Notwithstanding the separa¬ 
tion, decedent had a “family” within 
the meaning of statutes making the 
existence of a “family” essential to 
an exemption.—In re Gluer's Will, 
278 N.Y.S. 994, 155 Misc. 41—In re 
Brown’s Will, 274 N.Y.S. 924, 153 
Misc. 282—In re Landon's Estate, 269 
N.Y.S. 275, 149 Misc. 832. 

(2) Test of whether husband had 
a “family” cannot be measured by 
number of years husband and wife 
lived apart nor by distance separat¬ 
ing them.—In re Brown’s Will, su¬ 
pra. 

Receipt of separate maintenance 

That widow was receiving separate 
maintenance at time of husband's 
death did not affect right to a family 
allowance.—In re Hale’s Estate, 4 
P.2d 263, 117 Cal.App. 545. 

Necessity of judicial separation. 

(1) A separation which is not ju¬ 
dicial will not bar exemptions.—In 
re Zalewski’s Estate, 30 N.Y.S.2d 658, 
177 Misc. 384—In re Brown’s Will, 
274 N.Y.S. 924, 153 Misc. 282. 

(2) Separation is not a bar, wheth¬ 
er the separation was by voluntary 
agreement' or pursuant to judicial 
decree.—In re Mackenzie’s Estate, 
286 N.Y.S. 235, 158 Misc., 543. t 
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81. Cal.—In re Parkinson's Estate, 
224 P. 453, 193 Cal. 354—In re 
Andres’ Estate, 14 P.2d 566, 126 
Cal.App. 146. 

N.Y.—Application of Clare, 27 N.Y.S. 
2d 796, 262 App.Div. 773—In re 
Goldman's Estate, 286 N.Y.S. 231, 
158 Misc. 497. 

Pa.—In re Johnson’s Estate, 80 Pa. 
Super. 232—In re Fisher’s Estate, 
22 Pa.Dist. & Co. 458—In re 
Schwartz’s Estate, 10 Pa.Dist. & 
Co. 674, affirmed 98 Pa.Super. 279 
—In re Walston's Estate, 27 North. 
Co. 47—In re Lerew’s Estate, 52 
York Leg.Rec. 174. 

S.D.—Gillette v. McLaughlin, 180 N. 

W. 952, 43 S.D. 509. 

Tex.—George v. Reynolds, Civ.App., 
53 S.W.2d 490, error dismissed. 

24 C.J. p 255 note 88. 

Nature of fault 

As regards widow’s exemption, 
fault of husband which will justify 
separation must be serious one, such 
as desertion, maltreatment, or induc¬ 
ing wife to leave home.—In re Me- 
haffey’s Estate, 156 A. 746, 102 Pa. 
Super. 228. 

Absence of showing as to fault 

An abandonment of the husband by 
the wife, standing alone, and without 
any showing as to whether she did 
so voluntarily or for good cause, does 
not bar her rights.—In re Ehler’s Es¬ 
tate, 1 P.2d 546, 115 Cal.App. 403. 

82. Cal.—In re Breitter’s Estate, 231 
P. 351, 69 Cal.App. 424. 

Pa.—In re Sipel's Estate, 21 Pa.Dist. 
& Co. 326, 44 Lanc.L.Rev. 232—In 
re Pohlig’s Estate, 9 Pa.Dist. & Co. 
153. 

24 C.J. p 255 note 88. 

83. Cal.—In re Fulton’s Estate, 59 
P.2d 508, 15 Cal.App.2d 202. 

Miss.—Byars v. Gholson, 112 So. 578, 
147 Miss. 460. 

24 C.J. p 254 note 84. 

84. Mass.—Chase v. Webster, 46 N. 
E. 705, 168 Mass. 228. 

85. N.Y.—In re Schmidt’s Estate, 
287 N.Y.S. 44, 247 App.Div. 505, af¬ 
firming 285 N.Y.S. 60,. 157 Misc. 

‘ 502, affirmed 3 N.K2d 468, 271 N. 
, Y. 651.. 
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husband who has willfully deserted, or failed to sup¬ 
port, his wife for a specified period of time prior to 
her death loses his right to an allowance. 86 

c. Divorce 

A valid final decree of divorce bars an allowance al¬ 
though an interlocutory decree is not a bar unless it 
clearly so provides. 

The widow’s special allowance or exemption can¬ 
not be successfully claimed by a divorced wife of 
decedent, 87 and this has been held to be true even 
though the divorce was incomplete or invalid, where 
by virtue thereof she has voluntarily lived apart 
from her husband for a long time ; 88 but the mere 
fact that the wife filed a suit for divorce before the 
husband’s death does not bar her allowance. 89 

A void divorce procured by the husband from a 
foreign tribunal does not deprive the widow of the 
statutory allowance, 90 but where a wife separated 
from her husband and remarried under the errone¬ 
ous belief that she was divorced, and had children 
by such second marriage and never at any time had 
conjugal relations with decedent, she cannot be said 


to be a member of his family so as to entitle her to 
a widow’s or family allowance- 91 
Effect of interlocutory decree . The entry of an 
interlocutory decree of divorce does not of itself 
sever the marital relation so as to bar an allow¬ 
ance; 92 but the spouses may agree, in connection 
with the entry of an interlocutory decree, that a 
property settlement in which the right to an allow¬ 
ance is waived shall become effective on the entry 
of such decree. 93 An interlocutory decree which 
provides for a settlement of the property rights of 
the parties will not bar an allowance if its language 
does not require such a result. 94 

Support of child. Where an allowance for the 
support of a child has been granted in a decree of 
divorce, it has been held proper to deny an appli¬ 
cation by the mother, after the father’s death, for 
an additional allowance for the support of the child 
ufider a statute relating to decedents’ estates. 96 

§ 345. - Relinquishment after Death of 

Decedent 

A widow may, after her husband's death, relinquish 


Particular circumstances 

There was no “famiy” as required 
by statute where it appeared that the 
wife abandoned the husband, remar¬ 
ried without first obtaining: a divorce, 
and lived in adulterous relation with 
another man; that there were no 
minor children; that for twenty 
years the husband had not seen her 
or contributed to her support; that 
Tie acquiesced in her abandonment; 
and that she had released all her in¬ 
terest in his property.—In re 
Schmidt’s Estate, supra. 

86. Willful desertion or failure to 
support held not shown 
Pa.—In re Alamenczak’s Estate, 121 

A. 323, 277 Pa. 546. 

In Mew York 

(1) A husband who has abandoned 
•or failed to support his wife cannot 
claim exemptions.—In re Fesenmey- 
er’s Will, 285 N.Y.S. 59, 158 Misc. 557 
—In re Sitkin’s Will, 271 N.Y.S. 688, 
151 Misc. 448—In re Barnes' Estate, 
267 N.Y.S. 634, 149 Misc. 149. 

( 2 ) Incompetent husband who 
abandoned his wife long prior to his 
adjudication of incompetency would 
not be entitled to exemptions.—In re 
McGarry’s Estate, 280 N.Y.S. 202, 155 
Misc. 467, modified on other grounds 
282 N.Y.S. 234, 245 App.Div. 834, af¬ 
firmed 200 N.E. 296, 270 N.Y. 514. 

(3) Husband’s abandonment or 
failure to provide for wife does not 
affect his statutory right as surviv¬ 
ing spouse to absolute ownership and 
possession of certain personalty 
which belonged to deceased spouse at 
time of death.—In re Zolessi’s Will, 
277 N.Y.S. 137, 154 Misc. 313. 


(4) A surviving husband was not 
precluded from claiming exemptions 
because of his failure to support 
wife, where there was no proof that 
husband had not contributed to sup¬ 
port of wife, or, if he had not, that 
he possessed any means from which 
it was possible for him to do so.— 
In re Chandler's Will, 26 N.Y.S.2d 
280, 175 Misc. 1029. 

(5) In proceeding for settlement 
of intermediate account of executors, 
record did not establish that testa¬ 
trix’ husband abandoned her, so as 
to bar husband’s right to exemptions 
provided by Surrogate’s Court Act, 
where husband left home less than 
two months before testatrix died, 
and sojourned in different places.—In 
re Casper’s Estate, 299 N.Y.S. 153, 
252 App.Div. 792. 

87. Cal.—In re Pulton's Estate, 59 
P.2d 508, 15 Cal.App.2d 202. 

Colo.—Parsons v. Parsons, 198 P. 
156, 70 Colo. 154. 

Pa.—In re Bell's Estate, 10 A.2d 835, 
139 Pa.Super. 11. 

24 C.J. p 256 note 92. 

88. Cal.—Byrne’s Estate, Myr.Prob. 
P 1. 

88. Okl.—In re Martin's Estate, 35 
P.2d 968, 169 Okl. 65. 

90. Ill.—Pield v. Field, 74 N.E. 443, 
215 Ill. 496, affirming 117 Ill.App. 
307. 

Pa.—Platt’s Appeal, 80 Pa. 501. 

24 C.J. p 256 note 94. 

91. Cal.—In re Byrne, Myr.Prob. p 
1. 

92 . CaL—In re Boeson’s Estate^ 255 
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P. 800, 201 Cal. 36—In re Fulton’s 
Estate, 48 P.2d 120, 8 Cal.App.2d 
423—In re Breitter's Estate, 231 P. 
351, 69 Cal.App. 424. 

Effect of claiming' support money 
under interlocutory decree 
Widow was entitled to allowance 
as surviving spouse, notwithstanding 
her assertion of a claim against es¬ 
tate for unpaid support money re¬ 
quired to be paid by the husband un¬ 
der an interlocutory decree of di¬ 
vorce.—In re Chisholm’s Estate, 204 
P. 973, 159 Wash. 674, 76 A.D.R. 279. 

93. Cal.—In re Boeson’s Estate, 255 
P. 800, 201 Cal. 36. 

94. Particular decrees construed 

(1) An interlocutory decree of 
divorce which allotted husband cer¬ 
tain property "free from any claim 
of any nature whatsoever” of the 
wife did not defeat her statutory 
claims to allowance.—In re Fulton’s 
Estate, 48 P.2d 120, 122, 8 Cal.App.2d 
423. 

(2) An interlocutory decree of di¬ 
vorce, requiring the husband to 
transfer to the wife certain property 
and allotting all other property of 
the community to the husband "free 
and clear of all claim of the wife/* 
did not defeat her statutory claim to 
a family allowance on his death.—In 
re Gould’s Estate, 183 P. 146, 181 Cal. 
11 . 

95. Iowa.—Cline v. Cline. 166 N.W. 
698, 183 Iowa 1255. 

Death of father as affecting allow¬ 
ance to child in decree of divorce 
see Divorce f 323 c. 
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hep allowance by acts or instruments clearly evidencing 
an intent to do so. 

While a widow’s release of her allowance and ex¬ 
emptions after her husband’s death does not neces¬ 
sarily conclude the rights of the children 96 residing 
with her, 97 it will debar her, 98 especially when set¬ 
tlement of the estate has proceeded on the faith of 
it, 99 unless she was imposed on by others. 1 She 
will not be barred unless the instrument executed by 
her clearly shows an intention to release these stat¬ 
utory rights, 2 and any uncertainty in the language 
of the instrument will be resolved in favor of the 
right to the allowance. 3 A consideration for the 
release is necessary. 4 

The right to an allowance may be waived by the 
widow for the purpose of having the money ap¬ 
plied to the payment of the husband’s funeral ex¬ 
penses. 5 A widow may waive her right to a year’s 
support by deed conveying described property of 
the estate, 6 unless she was ignorant of the condi¬ 
tion of the estate or her rights therein. 7 


Tender and refusal of exemption. Where the 
husband waives his right to have exempt property 
set apart to him from the estate of his deceased wife 
by refusing tender thereof from her executor, his 
executrix is barred from making a claim to have 
such property set apart. 8 

§ 346. - Remarriage 

Remarriage does not divest an allowance which has 
vested, but it bars a subsequent claim unless the govern¬ 
ing statute otherwise provides. 

While the remarriage of the widow does not di¬ 
vest her or minor children of allowances and ex¬ 
emptions already vested, 9 it ordinarily bars her 
from any subsequent claim on the estate, 10 the or¬ 
der of allowance thereupon terminating without any 
further order of the court. 11 However, the wid¬ 
ow’s rights may continue notwithstanding her re¬ 
marriage, at least for the benefit of minor children, 
where this is in accordance with the legislative in¬ 
tent as shown by the statute. 12 


36. Ga.—Lanier v. Lanier, 5 S.E. 2d 
923, 61 Ga.App. 123. 

37. Ill.—Phelps v. Phelps, 72 Ill. 
545, 22 Am.R. 149. 

38. N.Y.—In re Crouse’s Estate, 155 
N.E. 685, 244 N.Y. 400, reversing 
212 N.Y.S. 794, 215 App.Div. 736. 

24 C.J. p 256 note 99. 

39. Ill.—Telford v. Baggs, 64 Ill. 
498. 

Pa.—Berg’s Estate, 1 Woodw. 75. 
inclusion of articles In inventory 
Where no advantage was taken 
of the widow, her acceptance of spe¬ 
cific articles, in lieu of any interest 
in deceased’s household effects, es¬ 
topped her from claiming further 
.articles after the executor had taken 
them and included them in the in¬ 
ventory.—In re Crouse’s Estate, 155 
N.E. 685, 244 N.Y. 400, reversing 212 
N.Y.S. 794, 215 App.Div. 736. 

1. Ga.—McLean v. McLean, 181 S.E. 
707, 51 Ga.App. 751. 

N.D.—Bender v. Bender, 256 N.W. 

222, 64 N.D. 740. 

24 C.J. p 256 note 2. 

2. Cal.—In re Coffin’s Estate, 71 P. 
2d 295, 22 Cal.App.2d 469—In re 
Foreman’s Estate, 60 P.2d 310, 16 
Cal.App.2d 96. 

24 C.J, p 256 note 3. 

Waiver of right to renounce will 
Widow’s contract reciting that she 

waived right to renounce will of hus¬ 

band and take by inheritance was too 

indefinite to preclude her allowance. 

—Gidden v. Gidden, 167 So. 785, 176 

Miss. 98. 

.Agreements as to division of prop¬ 
erty 

(1) Contract between decedent’s 

widow and sons to sell all of his real 


and personal property and to divide 
proceeds equally bars the widow’s 
statutory exemptions.—Teater v. 
Teater, 299 S.W. 729, 221 Ky. 732. 

(2) However, the fact that there 
was an agreement between widow 
and deceased’s children for division 
of property has been held no bar to 
widow's right to statutory allowance. 
—McKana v. Englund, 251 N.W. 308, 
265 Mich. 214. 

3. Cal.—In re Coffin’s Estate, 71 P. 
2d 295, 22 Cal.App.2d 469. 

4. Ala.—Richter v. Richter, 60 So. 
880, 180 Ala. 218. 

24 C.J. p 256 note 4. 

Amount received as exceeding ex¬ 
emptions 

A contention that the widow re¬ 
ceived no sufficient consideration for 
the relinquishment of her rights be¬ 
cause the amount received by her 
did not exceed her exemptions as to 
personalty cannot prevail where she 
also had been given the receipts of 
certain crops.—Dutton v. Swann, 122 
So. 636, 219 Ala. 425. 

Agreement to support 

Where widow conveyed her in¬ 
terest in realty to daughter in con¬ 
sideration of daughter’s promise to 
care for widow for life, widow no 
longer had recourse to property to 
satisfy her widow's award, although 
she could enforce her award against 
other property, if any.—Mizwinski v. 
Biemat, 21 N.E.2d 856, 300 Ill.App. 
611. 

5. Mo.—Briscoe v. Merchants & 
Miners Bank, App., 102 S.W. 2d 751. 

Acts constituting waiver 

Where the widow of a decedent, 
whose only substantial assets were 
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certain bonds, promises an under¬ 
taker that he will be paid out of the 
bonds, and pursuant thereto directs 
the payment of the bonds to the 
undertaker, the promise and subse¬ 
quent direction constitute a waiver 
of her exemption in so far as it may 
conflict with payment of the funeral 
bill.—In re Fuller's Estate, 37 Pa. 
Dist. & Co. 252. 

Necessity for court order 

As to property which vests in the 
widow by way of allowance immedi¬ 
ately on the husband’s death, the 
widow may waive her claim thereto, 
or assign her interest therein, to 
meet funeral expenses, without a 
court order.—Briscoe v. Merchants & 
Miners Bank, Mo.App., 102 S.W.2d 
751. 

6. Ga.—Smalley v. Bassford, 13 S.E. 

2d 662, 191 Ga. 642. 

Right of disposal see infra § 362. 

7- Ga.—Smalley v. Bassford, supra. 

8. N.Y.—Matter of Campbell, 89 N. 
Y.S. 569, 96 App.Div. 561. 

9- Colo.—Hale v. Burford, 214 P. 

543, 73 Colo. 197. 

24 C.J. p 256 note 6. 

10. La.—Franek v. Brewster, 76 So. 
187, 141 La. 1031—Succession of 
Bickham, App., 197 So. 924. 

Pa.—In re Bell’s Estate, 10 A.2d 835, 
139 Pa.Super. 11—In re Heckman’s 
Estate, 17 Pa.Dist. & Co. 761—In re 
Lutz’ Estate, 33 Berks Co.L.J. 101. 

11. Cal.—Hamilton’s Estate, 6 P. 493, 
66 Cal. 576. 

24 C.J. p 256 note 8. 

12. Cal.—In re Houston’s Estate, 270 
P. 939, 205 Cal. 276, 60 A.L.R. 730. 

24 C.J. p 256 note 9. 
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§ 347. - Delay in Applying 

The right to an allowance may be barred by failure 
to claim it within a reasonable time or within the time 
limited by statute. 

The right to an allowance or exemption may be 
lost by failure to claim it promptly, 13 and within the 
time limited by statute. 14 Where the time within 
which an application to have property set apart for 
the benefit of decedent’s family is fixed by stat¬ 
ute, as where the statute permits the application to 
be made during administration, an application made 
at any time within the designated period is timely, 
without regard to the question as to whether it was 
made within a reasonable time. 15 Where the stat¬ 


utes do not prescribe a fixed period within which 
a demand for an award must be made, mere lapse 
of time does not as a matter of law bar the right, 16 
although delay may, under the particular circum¬ 
stances, operate as a bar. 17 While a delay which 
is reasonable under existing circumstances may be 
allowed, 18 laches or an unreasonable delay will usu¬ 
ally have the effect of defeating the right, ld espe¬ 
cially if the tardy assertion of the claim would 
cause embarrassment and difficulty in settling the 
estate 20 or unduly prejudice intervening rights. 21 
The period of time which will be regarded as rea¬ 
sonable or as a bar in the particular case depends 
on the surrounding facts and circumstances. 22 


Removal to new home 

A widow's remarriage and remov¬ 
al to her new husband's home does 
not, under some statutory provisions, 
disqualify her from having the ex¬ 
empt property of her deceased hus¬ 
band set apart to her.—In re Iltz’s 
Estate, 202 P. 409, 104 Or. 59, affirmed 
206 P. 550, 104 Or. 59. 

Sale after remarriage 

Widow remarrying may sell land 
set aside for support of family for 
the purpose of obtaining money to 
support herself and children.—Patter¬ 
son v. Swift «fe Co., 136 S.E. 68, 163 
Ga. 297. 

13. Okl.—Reed v. Charles Broadway 

Rouse, Inc., 50 P.2d 1097, 1099, 

174 Okl. 522, citing Corpus Juris. 

Pa.—In re Lutz' Estate, 33 Berks 
CO.L.J. 101. 

24 C.J. p 257 notes 10, 13 [ij. 

Time for application or allowance 
see infra § 354. 

14. Tex.—Gould v. Gresham & Son, 
Civ.App., 247 S.W. 316. 

Term of court 

An allowance is not waived by fail¬ 
ure to file a claim therefor at the 
first term of the court after return 
of the inventory, notwithstanding a 
statute providing that the allowance 
shall be made at such term, where 
there Is no provision that the al¬ 
lowance cannot also be made at a 
subsequent term.—In re Mays' Es¬ 
tate, Tex.Civ.App., 43 S.W. 2d 806, 
error refused. 

Solvency of estate 

The wife's satisfaction of a claim 
against her husband’s estate may 
render the estate solvent so as to 
warrant a family allowance to her 
after the expiration of the time fixed 
by statute for making such allowance 
in the case of insolvent estates.— 
In re Connell’s Estate, 9 P.2d $49, 
121 CaLApp. 703, 

Nev.—Hunter y. Downs, 295 P. 
438, 63 NeV. 132. 

16. Ga.—Federal Land Bank of Co¬ 
lumbia v. Henson, 144 S.E. 72$, 136 
Ga*. 857, 

24 CJ. p 267 note 13 [jj. 


Absence of injury to others 

(1) The widow's rights to exemp¬ 
tion should be defeated for her de¬ 
lay only when it clearly appears that 
under all the attending circumstanc¬ 
es her delay was prejudicial to oth¬ 
ers.—In re Davies’ Estate, 21 A.2d 
517, 146 Pa.Super. 7. 

(2) Delay on the part of a widow in 
claiming her exemption acts as an 
estoppel only when there are per¬ 
sons having interests, as creditors 
or distributees, who are, or may have 
been, induced by the widow's inaction 
to believe that her claim was waived. 
—In re McCarter’s Estate, 36 Pa.Dist. 
& Co. 625. 

17. Ga.—Mashburn v. MAshbum, 13 
S.E.2d 190, 64 Ga.App. 388. 

18. Mo.—Monahan v. Monahan's Es¬ 
tate, 89 S.W.2d 153, 232 Mo.App. 
91. 

Pa.—Henderson v. Briggle, 11 Pa. 
Dist. & Co. 581—In re Lerew's Es¬ 
tate, 52 Fork Leg.Rec. 174. 

24 C.J. p 257 note 13, p 264 note 39. 
Excusable delay 

A widow's claim for exemption pre¬ 
sented nineteen months after her 
husband's death will not be refused 
because of the delay, where about six 
months after decedent's death the 
widow filed an inheritance tax re¬ 
turn in which credit for exemption 
was taken as an item for deduction, 
and less than a year after decedent's 
death counsel for the heir objecting 
to the exemption consented to the 
widow’s claim for exemption,—In re 
McCarter's Estate, 36 Pa,Dist. & Co., 
625. j 

19. Ill.—Morgan v. Whiteside, 216; 
Ill.App. 666. 

Pa.—Degenkolv v. Daube, 18 A.2d 464, ; 
143 Pa.Super. 579—In re Bell’s Es- I 
tate, 10 A.2d 825, 139 Pa.Super. 11 j 
—In re Cram's Estate, 174 A. 838, j 
114 Pa.Super. 463—In re Emrick's, 
Estate, 14 Northumb.L.J. 185—In 
re Dutch's Estate, 48 Pittsb.Leg.J. 
66 . 

24 C.J. p 267 note 14. 

20- Pa,—Lawley’s Appeal, 9 A. 327. 
24 C.J. p 258 note 15. 


21. Pa.—Kelly's Estate, 3 Pa.Dist. 
15, 14 Pa.Co. 51. 

24 C.J. p 258 note 16. 

22. One year 

(1) Delay beyond a year after 
death in applying for a year’s sup¬ 
port will not bar the right thereto 
as a matter of law.—Lanier v. Lanier, 
5 S.E.2d 923, 61 Ga.App. 123—Bacon 
v. Bacon, 139 S.E. Ill, 37 Ga.App. 171. 

(2) Delay beyond a year after the 
granting of letters is not necessarily 
a bar to an allowance.—Hale v. Bur- 
ford, 214 P. 543, 73 Colo. 197. 

(3) In Pennsylvania there is au¬ 
thority which fixes one year from 
death as a reasonable time within 
which to seek an exemption.—In re 
Cram's Estate, 174 A. 838, 114 Pa. 
Super. 463—In re Naylor's Estate, 27 
Pa.Dist. & Co. 54i—In re Moore's Es¬ 
tate, 86 Pittsb.Leg.J. 527—24 C.J. p 
257 note 13 [a] (1). 

(4) However, it has also been held 
in Pennsylvania that the one-year pe¬ 
riod is not a fixed limit to be applied 
under all facts and circumstances. 
—In re Davies’ Estate, 21 A.2d 617, 
146 Pa.Super. 7. 

Two years 

<1) A claim for exemption made 
approximately two years after death 
is timely.—In re Davies’ Estate, Pa. 
Super., 21 A.2d 617. 

(2) A delay of more than two years 
after probate of will is not a bar.— 
In re Nolan's Estate, Ariz., 108 P.2d 
388. 

(3) Where estate had been in 
course of administration for nearly 
two years and was ready to be closed, 
all claims had been paid, and time for 
filing thereof had expired* court 
abused discretion in granting allow¬ 
ance.—In re Trepp's Estate, 227 P. 
1005, 71 Mont. 154. 

Three years 

A delay of approximately three 
years after death is unreasonable. 
—In re Ehrehart’s Estate, 18 Pa.Cp. 
536. 

Seven years 

(1) Delay of seven years to apply- 
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A claim for an allowance or exemption is not gov¬ 
erned by a statute limiting the time for the present¬ 
ing of claims generally, 23 nor will a delay beyond 
the statutory period for causing an appraisement 
bar the widow of her right. 24 Here delay of a 
widow in demanding the accumulated allowance 
which has been regularly set apart for her does not 
forfeit her right to it. 25 

Distribution or sale of property; closing of es¬ 
tate. The widow’s right to an allowance may be 
lost if her application is not made until after the 
estate has been distributed or closed, 26 the person¬ 
alty used for the payment of debts, 27 or the prop¬ 
erty of the estate sold, 28 although there is no hard 
and fast rule of law that a widow’s claim of ex¬ 
emption is always too late if an order of sale has 
been already obtained. 29 An application for statu¬ 
tory allowances made before the personal property 
is distributed or sold is made within a reasonable 
time. 30 A demand for an allowance has been held 
not to be stale when made before the estate has 
been closed, although several years after the death 
of decedent. 31 

Delay in taking out letters of administration has 


been held to be chargeable to the widow so as to 
preclude her setting up such delay as an excuse dor 
her delay in claiming her statutory allowance or<x- 
emptions, 32 b-ut there is authority to the contrary* 33 
Where a widow is barred by laches from adminis¬ 
tering on heir husband’s estate to procure the set¬ 
ting off of h.<r award, her creditors cannot procwe 
administration for this purpose in order that -the 
award may t>e subjected to their claims. 34 

Guardian and ward. A delay of a guardian can¬ 
not operate to give his own claim against the es¬ 
tate priority over the allowance to his ward. 35 

§ 348. - Death of Beneficiary 

The right to an allowance is not lost by the doatln of 
the beneficiary after the right has vested, but the right 
lapses if death occurs before it has. vested. 

The death of the surviving spouse before the rL^ht 
to the statutory allowance and exemptions has be¬ 
come vested causes it to lapse; 36 but in the event 
of death after the right has vested the right passes 
to such spouse’s legal representatives, 37 or maypass 
to the inf am children, 38 unless, under the statute, 
they are entitled to support only as members of the 


ing for widow's award ordinarily 
bars right thereto.—Gahan v. Golden, 
162 N.E. 164, 330 Ill. 624—22 C.J. 
p 257 note 13 [h]. 

(2) A delay of seven years does not 
ipso facto bar such award.—Mash- 
burn v. Mashburn, 13 S.E.2d 190, 64 
Ga.App. 388. 

(3) A lapse of more than seven 
years after decedent's death did not 
preclude administrator with will an¬ 
nexed from having amount of wid¬ 
ow's award Axed.—In re Peters' Es¬ 
tate, 27 N.E.2d 314, 305 Ill.App. 485. 
Miscellaneous periods 

(1) A delay of more than nine¬ 
teen months after husband's death, 
and more than thirteen months after 
letters testamentary were issued con¬ 
stitutes a waiver.—In re Cram's 
Estate, 174 A. 838, 114 Pa.Super. 
463. 

(2) Other periods see 24 C.J. p 267 
notes 13 [a], 14 [a]. 

23. Colo.—Hale v. Burford, 214 P- 
543, 73 Colo. 197. 

24 C.J. p 257 note 11. 

Application for widow's allowance 
Is not commencement of action with¬ 
in statute barring commencement of 
actions within certain period.—In re 
Crouse’s Estate, 184 N.E, 253, 44 
Ohio App. 31. 

24. Ark.—Henry v. Tillar, 67 S.W. 
310, 70 Ark.. 24ft* * 

24 C.J, p 257 note 12. 

25 . Cal.—In ,re Nelson, 189 P. 692, 
167 CaL 321, 


26. - Iowa.—In re Weidman’s Estate, 
228 N.W. 571, 209 Iowa 603. 

Mo.—Lamar v. Belcher, 136 S/W. 748, 
154 Mo.App. 571. 

When estate closed 

A final order closing the estate ex¬ 
cept for the collection of certain notes 
effectively closes the estate so a-s to 
bar an allowance thereafter.—In re 
Weidman's Estate, 228 N.W. 571, 209 
Iowa 603. 

Erroneous advice of attorney 

Widow could not obtain allowance 
after estate was closed, although her 
delay was the result of erroneous le¬ 
gal advice.—In re Weidman’s Estate, 
228 N.W. 571, 209 Iowa 603. 

27. Pa.—Weckerley's Estate, 15 
Phila. 527, 11 Wkly.N.C. 287* 39 
Leg.Int. 98. 

24 C.J. p 258 note 18. 

28. Pa.—In re Gillette's Estate, 9 
Pa.Dist. & Co. 820. 

24 C.J. p 258 note 19. 

29. Pa.—Marshall's Estate, 30 Pa. 
Super. 574. 

30. Mo.—Monahan v. Monahan’s Es¬ 
tate, 89 S.W.2d 153, 232 Mo-JteP. 
91. 

31. Ohio.—In re Crouse’s Estate* 184 
N.E. 253, 44 Ohio App. 31. 

32. Tex.—Gould v. Gresham & Son, 
Civ.App., 247 S.W. 316. 

24 C.J. p 258 note 21. 

33. N.C. : —Ex parte Rogers, 63 N*.C. 
110 . 

. 24 Ci J. p 258 note 22. 


34. Ill.—Jespersen v. Mech, 72 IST.E. 
1114, 213 Ill. 488. 

35. Pa.—Deemer's Estate, 18 Pa-.Co. 
496. 

36. R.I.—Easton v. Fessenden, 1-3 A. 
2d 508. 

24 C.J. p 258 note 27. 

Predecease of wife 

Where husband murdered wile and 
committed suicide, wife's administra¬ 
tor could not recover year's swport 
from husband’s estate.—Parker- v. 
Potter, 157 S.E. 68, 200 N.C. 348. 

37. Mich.—Isabell v. Black, 242 N. 
W. 853, 864, 259 Mich. 100, citing 
Corpus Juris. 

N.Y.—In re Ackler's Estate, 6 If-T.S. 

2d 128, 168 Misc. 623. 

Pa.—In re Phillips' Estate, 27 Ohio N. 

P.,N.S., 142. 

24 C.J. p 258 note 28. 

Tear's allowance survives death. 
Ohio.—In re Wernet's Estate, 2 2 N. 

E.2d 490, 61 Ohio App. 304. 

Time to assert claim 

The representative of the surviving 
spouse is entitled to the heneUt of 
the exemption if he makes the claim 
within the period limited by the stat¬ 
ute of limitations.—In re Reynolds' 
Ex'r, 236 N.Y.S. 326, 134 Misc, 564. 

38. Ga.—Dickerson v. Nash, 7i Ga. 
357. 

24 C.J. p 258 note 29. 

Keirs of widow of insured tuider 
war risk policy, which widov re¬ 
ceived monthly installments dueling 
her lifetime, was entitled to tone half 
of cotaamuted value of proceeds- of 
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widow’s family. 39 Where the beneficiaries of ex¬ 
empt property include children as well as the sur¬ 
viving 1 spouse, the death of one beneficiary does not 
require distribution of his interest, and the property 
remains as an entirety for the use of the surviv¬ 
ors. 40 Under some statutes where there are no 
children, the collateral heirs of a husband may claim 
the benefit of his exemptions. 41 

Absence of demand by surviving spouse. A sur¬ 
viving spouse’s failure to make a demand before 
death does not bar a claim by his or her personal 
representative where, under the governing statutes, 
the title to exempt property, or the right to main¬ 
tenance or to an allowance, vests in the surviving 
spouse immediately on the death of the other ; 42 and 
in such case the length of survivorship is immate¬ 
rial. 43 Under the provisions of some statutes, how¬ 
ever, the death of the widow without having made 
any demand for an exemption or allowance operates 
as a waiver. 44 

§ 349. Selection or Setting Apart 

The selection or setting apart of property by per¬ 
sons entitled is considered infra § 350, and by ex¬ 
ecutors, administrators, commissioners, or apprais¬ 
ers infra § 351. 

Examine Pocket Parts for later cases. 


§ 350. _ By Persons Entitled 

A widow has the right to select property in satisfac¬ 
tion of her allowance under some statutes. The right to 
such property cannot usually ripen into full title until 
selection is made and the property separated from the 
estate. 

Where it is so provided by statute, a widow has 
the absolute right and power to make a selection of 
property in satisfaction of her allowance, either in 
whole or in part, of the property set aside to her by 
the appraisers, or to take the entire amount in mon¬ 
ey, or a part in money and a part in property. 45 
The right to exempted property cannot usually ripen 
into a full title until selection is made and the prop¬ 
erty separated from the rest of the estate, 46 al¬ 
though under some statutes a selection or setting 
apart is not necessary where the value of dece¬ 
dent’s property does not exceed a given amount . 41 
Whether with or without an order of court, and 
whether before or during administration, the fact 
of such selection should be established as the stat¬ 
ute may have provided. 48 

The selection may be made at the appraised value 
of the property 49 notwithstanding a rise in value 
after appraisal; 50 but the widow has not a right 
of selection at her own valuation where others arc 
willing to give more for the property. 51 Selections 


policy, plus seven hundred fifty dol¬ 
lars as statutory exemption allowed 
to widow, since commuted value was 
required to be administered as of 
date of insured's death, and widow 
was on that day entitled to one half 
of fund, plus statutory exemption.— 
Frye's AdmT v. Frye’s Adm'x, SO S. 
W.2d 584, 258 Ky. 554. 

39. N.C.—Kimball v. Demin#, 27 N. 
C. 418—Cox v. Brown, 27 N.C. 194. 

40. Tenn.—Holden v. McBroom, 116 
S.W.2d 1013, 173 Tenn. 212. 

41. Tex.—Dorman v. Grace, 122 S.W. 
401, 57 Tex.Civ.App. 386. 

42. Del.—In re Hearn's Estate, 

Orph., 195 A. 367. 

Mo,—Monahan v. Monahan's Estate, 
89 S.W.2d 153, 232 Mo.App. 91. 

43. Mo.—Monahan v. Monahan's Es¬ 
tate, supra. 

44. Pa.—In re Bell's Estate, 34 Pa. 
Dist. & Co. 200—In re Butz' Estate, 
33 Berks Co.L.J. 101. 

R.I.— Easton v. Fessenden, 14 A.2d 
508. 

24 C.J. p 258 note 28 [d]. 

Basis of rule 

Legislature intended to make pro¬ 
vision for widow and minor children 
of a deceased person while they were 
living and did not intend to benefit 
creditors or others interested in their 


estates after their death.—Easton v. 
Fessenden, supra. 

Widow as life tenant 

The widow's right to an exemption 
abated on her death where she had, 
during her widowhood, enjoyed all 
her husband's property as life ten¬ 
ant without seeking any exemptions; 
in such case the exemption cannot 
be claimed by her personal represen¬ 
tative for the sole purpose of de¬ 
feating the husband’s will.—Mizell v. 
Harrison, 110 So, 699, 215 Ala. 374. 

45. Colo.—Hale v. Burford, 214 I'. | 
543, 546, 73 Colo. 197. 

"Neither the administrator, nor the 
county court sitting in probate, may 
compel her to relinquish this statu¬ 
tory right of election, and they have 
no power to make the election for 
her.”—Hale v. Burford, supra. 

46. Wis.—In re Hemphill, 147 N. 
W. 1089, 157 Wis. 331. 

23 C.J. P 259 note 32. 

Appropriation as selection 

Under a statute providing that the 
use and benefit of exempt property 
by the widow and minor children 
before grant of administration and 
before it is set apart shall be the 
same as though it had been set apart, 
a widow who sells domestic animals 
and the produce thereof must be re¬ 
garded as having selected and claim¬ 
ed them as a part of her exemption 

56 


and to have satisfied and foreclosed 
her claim to that extent, although 
she made no formal selection of or 
claim to any particular animals as 
exempt property, and the appraisers 
must include in their allotment the 
items of property already appropri¬ 
ated by her.—Blankonbeck v. Foster, 
89 So. 171, 206 Ala. 86. 
validity as depending on value of 
property 

A selection of exempt property by 
a widow or the guardian of minor 
children, before or after a grant of 
administration, depends for its val¬ 
idity and sufficiency to pass title on 
the value of the property selected. 
—Blankenbeek v. Foster, supra— 
Mitcham v. Moore, 73 Ala. 542. 

47, Ala,—Hcaden v. Headen, 54 So- 
646, 171 Ala. 521. 

24 C.J. p 259 note 33. 

When whole estate set apart see su¬ 
pra I 333. 

4a Wis.—Wilcox v. Matteson. 9 N. 

W, 814, 53 Wis. 23, 40 Am.R. 754. 

24 C.J. p 259 note 34. 

49. Ind.—Harrell v. Hammond, 2 5 
Xnd. 104—Hays v, Buffington, 2 
Ind. 369. 

50. Ohio.—Overt urf v. Wear, 2$ 
Ohio St. 538. 

51. Pa.—Huber's Estate, 27 Pa-Dist. 
25. 
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from both realty and personalty may be made at 
the same time. 52 

The right to select continues as long as the statute 
designates, and the representative cannot defeat 
such selection by prematurely or improperly using 
the assets for other purposes of administration; 53 
but it has been held that the widow is restricted to 
the designation made. 54 The guardian of one minor 
child may select as next friend of another minor 
child. 55 

The filing of a petition by a widow and minor 
children for the setting apart of one thousand dol¬ 
lars out of the proceeds of a life insurance policy 
payable to the estate constitutes a sufficient selec¬ 
tion of such property; 56 and, where the statute al¬ 
lows the widow to occupy lands up to a certain 
amount, a sufficient selection is indicated by occupy¬ 
ing and using the land or by claiming the annual 
crops when interfered with by others. 57 

§ 351. - By Executors, Administrators, 

Commissioners, or Appraisers 

a. In general 

b. Liability of representative for refusal 

to act 

a. In General 

Under the provisions of particular statutes the prop¬ 
erty must be set apart, on the widow's seasonable and 
proper demand, or, without any demand, by the de¬ 
cedent's personal representatives, by appointed commis¬ 
sioners, or by appraisers. 

Under some statutes the property must be set 


apart by decedent’s personal representatives, 58 by 
commissioners appointed for that purpose, 59 or by 
appraisers, 60 on the widow’s seasonable and proper 
demand, 61 or, under some statutes, without any de¬ 
mand. 62 

An order of court is not always necessary to en¬ 
able the executor or administrator to make reason¬ 
able and proper payments to the widow for a family 
allowance ; 63 and if he actually appropriates assets 
for allowance to the widow, or proceeds fairly with 
her permission to appropriate, he is entitled to cred¬ 
it accordingly. 64 

A payment by the administrator to the widow for 
family support when the estate was solvent, and 
there was no reason to think that it would be insol¬ 
vent, should be allowed, although when the account 
is settled the estate is insolvent. 65 

b. Liability of Representative for Refusal to 
Act 

A personal representative refusing to act or abusing 
his power may be controlled and made to rectify by the 
court; or may be subject to an action to recover the 
allowance or exemption, or for its conversion, or for dam¬ 
ages. 

If the personal representative wrongfully refuses 
to act or abuses his power in the premises he may be 
controlled by the court and made to rectify, 66 or he 
may be held liable in an action by the widow for 
the recovery of the allowance or exemption, 67 or 
for its conversion, 63 or in an action for damages. 69 

Interest may be allowed from the date of the rep¬ 
resentative’s refusal to pay the allowance, 70 but not, 


52. Pa.—Bobb's Estate, 1 Woodw. 
317. 

53. Ala.—Httle v. McPherson, 76 
Ala. 552. 

Mo.—Heller v. Leisse, 13 Mo.App. 
180. 

54. Pa.—Dorscheimer’s Estate, 12 
Pa.Super. 34—McCann's Estate, 9 
Pa.Co. 408—Buddy's Estate, 7 Pa. 
Co. 466. 

55. Fa.—Jones' Estate, 2 Chest.Co. 
302. 

58. Ala.—McLean v. Martin, 45 So. 
. 295, 155 Ala. 208. 

57. Ind.—Hoover v. Agnew, 91 Ind. 
370. 

5S. Pa.—Heckman’s Estate, 17 Pa. 

Dlst. & Co. 761. 

24 C.J. p 259 note 44. 

59. Ga.—Vaughn v. Fitzgerald, 37 
S.E, 752, 112 Ga. 517. 

24 C.J. p 259 note 45. 

60. Ga.—Be Jarnette v. De Jarnette, 
167 S.E. 526, 176 Ga. 204. 

Miss.—Gilmer v. Gilmer, 117 So. 371, 
151 Miss. 23. 

Ohio.—In re Crouse's Estate, 184 N. 


E. 253, 44 Ohio App. 31—In re Es¬ 
tate of Felman, 32 Ohio N.P.,N.S., 
73. 

24 C.J. p 259 note 46. 

Authority of chancellor 

A statute authorizing appraisers to 
set aside year’s support for widow 
and children of decedent should be 
construed in the light of a constitu¬ 
tional provision conferring on chan¬ 
cery courts full jurisdiction of mat¬ 
ters testamentary and of adminis¬ 
tration; and it does not deprive 
chancellor of authority to set apart a 
year’s support.—Prentiss v. Turner, 
155 So. 214, 170 Miss. 496. 

61. Miss.—McNulty v. Lewis, 16 
Miss, 520. 

24 C.J. p 259 note 47. 

62. Ohio.—In re Crouse's Estate, 184 
N.E. 253, 44 Ohio App. 31. 

24 C.J. p 259 note 48. 

63. Cal.—In re Lux, 45 P. 1028, 114 
Cal. 89. 

Mich.—Dickinson v. Henderson, 81 N. 
W. 583, 122 Mich. 583. 
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64. Cal.—In re Lux, 45 P. 1028, 114 
Cal. 89. 

24 C.J. p 260 note 56. 

65. Cal.—In re Fernandez, 51 P. 851, 
119 Cal. 579. 

66. N.J.—Read v. Patterson, 22 A. 
1076, 47 N.J.Eq. 595. 

24 C.J. p 259 note 49. 

67. Tex.—Moyers v. Carter, Civ. 
App., 61 S.W.2d 1027, error refused. 

24 C.J. p 259 note 50. 

£egal fraud 

A temporary administrator's fail¬ 
ure to have statutory allowances set 
aside to widow and minor child in 
dire need, held to be a legal fraud on 
their rights.—Moyers v. Carter, su¬ 
pra. 

68. Ind.—Noblett v. Dillinger, 23 
Ind. 505. 

24 C.J. p 259 note 51. 

69. Pa.—Compiler v. Compher, 25 
Pa. 31—Torstenson's Estate, 3 Pa. 
Co. 13. 

70. Ind.—Brown v. Bernhamer, 65 
| N.E. 580, 159 Ind. 538. 



§ 352 

it has been held, until after an election to take the 
allowance in cash. 71 

§ 352. - Appraisement 

a. Necessity 

b. Time for appraisement 

c. Notice of proceedings 

d. Appraisers 

e. Report or return 

a. Necessity 

An appraisement of the estate Is usually a pre¬ 
requisite to a proper setting apart of the widow’s al¬ 
lowance, unless the estate has been previously appraised 
or she elects to claim her exemption in money or out of 
evidences of debts, or the statute dispenses with such 
appraisement. 

An actual appraisement of the estate is usually 
a prerequisite to a proper setting apart of the wid¬ 
ow's allowance, 72 unless she elects to claim her ex¬ 
emption in money or out of evidences of debts, 73 or 
the estate has previously been appraised, 74 or unless 
the statute dispenses therewith. 75 It has been con¬ 
sidered that an appraisement is necessary only 
where the widow elects to take personal estate, 76 
and hence where she claims her exemption out of 
the proceeds of realty an appraisement is not neces¬ 
sary; 77 but where she elects to retain cash from 
the personalty and the inventory shows that dece¬ 
dent left no cash, an appraisement of realty is nec¬ 
essary to entitle the widow to her allowance from 
the proceeds of realty. 78 It has been held that if a 
widow, who is neither executrix nor administra¬ 
trix, and has not been guilty of laches, makes a de¬ 
mand for an appraisement of the real estate, before 
an order of sale for the payment of debts is asked 
for, she may claim her exemption out of the fund 
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arising from the sale, although no appraisement has 
been made. 79 

Demand. It has been held that a seasonable de¬ 
mand of appraisement by the widow is required 
where such appraisement is an essential preliminary 
to her allowance, 80 but there is also authority for 
the view that the executor or administrator instead 
of the widow may demand an appraisement. 81 

b. Time for Appraisement 

An appraisement may be ordered at any time while 
the estate remains unsettled. 

An appraisement will be ordered on the widow's 
application at any time while the estate remains un¬ 
settled. 82 An appraisement made before the sol¬ 
vency of the estate is determined is valid. 83 

c. Notice of Proceedings 

Notice of proceedings for an appraisement la neces¬ 
sary, where required by statute. 

Where required by statute, notice of proceedings 
for an appraisement should be given to the repre¬ 
sentative of the estate before the appointment of the 
appraisers. 84 Where a new appraisement is or¬ 
dered, notice of proceedings therein should be given 
to the executor or administrator. 85 There is au¬ 
thority that no notice is required of proceedings for 
an appraisement, in the absence of a statutory pro¬ 
vision. 85 

d. Appraisers 

(1) In general 

(2) Powers and duties 

(1) In General 

The appraisers should usually be disinterested per¬ 
sons. The oath of appraisers should substantially con¬ 
form to statutory requirements. 
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Pa,—Balmforth's Estate, 14 Pa.Dist. 
55. 

71- III.—Turner v. Fell, 142 Ill.App. 
458. 

72. Pa.—Gillette's Estate, 9 Pa.Dist. 
& Co. 820. 

24 C.J. p 260 note 58. 

Time for application 

The statutes governing widow’s 
application to appoint appraisers for 
year's support do not require that 
application be filed before the end of 
a term of the court of ordinary.— 
Smith v. Smith, 2- S.E.2d 417, 187 
Ga. 748. 

73. Pa.—Heckman's Estate, 17 Pa. 
Diet. Sc Co. 761—Gillette's Estate, 
9 Pa.Dist. & Co. 820. 

24 CvJ. p 260 note 59. 

74- Pa.—McCann's Estate, 9 Pa.Co. 
408. 

75. N.Y.—Crawford v. Nassoy, 65 N. 


E. 962, 173 N.Y. 168, reversing 67 
N.Y.S. 108, 55 App.Div. 433. 

76. Pa.—Klein's Estate, 2 Pa.Dist. 
813, 14 Fa.Co. 72 . 

77. Pa.—Gillette’s Estate, 9 Pa.Dist. 
Sc Co. 820. 

24 C.J. p 260 note 63. 

78- Pa.—Formad’s Estate, 3 Pa.DIst. 
13, 14 Pa.Co, 104, following Huf- 
man’s Appeal, 81 Pa. 329. 

79. Pa—Gibson's Estate, 5 Pa.Su¬ 
per. 57. 

80. Ind.—Hamilton v. Matlock, 22 
Ind. 47. 

24 C.X p 260 note 66. 

81. Ark.—Cash v. Cash, 64 S.W. 744, 
67 Ark. 278. 

24 C.J. p 260 note 67. 

82. Ohio.—In re Rierdon, 5 Ohio S, 
& C.P. $06, 5 Ohio N.P. 516. 
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8a Pa.—Rees' Estate, 20 Fa.Dist. 
815. 

84. Ga.—Parks v. Gresham, 195 S.E. 
728, 185 Ga. 470. 

Notice Is unnecessary, if there be 
no representative.—Parks v, Gres¬ 
ham, 195 S.E. 728, 185 Ga. 470. 

An executrix nominated in a will 
was not a personal representative of 
the estate from date of the testator’s 
death, so as to be entitled to notice 
of a proceeding to obtain a year's 
support for family before will was 
admitted to probate and letters tes¬ 
tamentary issued.—Parks v. Gres¬ 
ham, supra. 

85- Ohio.—Heck v. Heck, 84 Ohio 
St. 369, affirming 6 Ohio Dec. (Re¬ 
print) 604, 7 AmX.Rec. 18. 

86< Ala,—Moore v. McLaire, 27 So. 

499, 124 Ala. 120, 126. 

24 G.J. p 261 note 74- 
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The appraisers should usually be disinterested per¬ 
sons, and the same who appraise the general estate 
of decedent. 87 Two appraisers are sufficient under 
some statutes. 88 

The oath of the appraisers should be in substan¬ 
tial conformity with the statutory requirements. 89 

(2) Powers and Duties 

The appraisement must be made fn the manner pro¬ 
vided by statute. The appraisers should perform their 
duty diligently, and cannot set apart more than the 
specified value or amount. 

The appraisement must be made in the manner 
provided by statute. 90 It has been held that a stat- 
ute requiring appraisers to set apart property is 
mandatory 91 and leaves them no discretion except 
as to the nature of the property, 92 and where the 
appraisers have omitted to set aside property of the 
value specified the decree on the judicial accounting 
of the executor should award that relief to the sur¬ 
viving husband. 93 Whether appraisers are to set 
apart specifically or merely to certify value and re¬ 
port to the court, they should perform their duty 
diligently, 94 and they cannot set apart more than the 
specified value or amount. 95 

The items should be appraised separately, 96 but 
things which belong to the widow absolutely need 
not be appraised. 97 

There is authority that appraisers appointed on 
the application of the widow cannot appraise if she 
dies meanwhile. 98 


The value of a decedent’s land with relation to 
his widow’s exemption should be computed on so 
much of the land as decedent owned, and not on 
the entire tract, where decedent was not the sole 
owner. 99 

Where, in a proceeding to have a widow’s three 
hundred dollar exemption charged on her husband’s 
lands, the widow also elected to take real estate to 
the value of five thousand dollars, the appraisers had 
no authority to determine the value of the husband’s 
lands out of which the widow elected to take her 
exemption, where they determined such land to be 
worth more than three hundred dollars and that it 
could not be divided without prejudice. 1 

A certificate in writing that the division returned 
can be made without injury to the whole property 
is sometimes required. 2 

e. Report or Return 

(1) In general 

(2) Objections 

(3) Recording 

(4) Confirmation or setting aside 
(1) In General 

The appraisers should make and file a true return 
within the prescribed time. The rectum must describe 
land set aside fully and accurately, and may be void for 
uncertainty, or for misvafuing the property. 

The appraisers should make and file a true return 
within the time limited by statute. 3 


87. Pa.—Eddy’s Estate, 12 Phila 17. 
24 C.J. p 260 note 68. 

Relationship to applicant 

The relationship within the fourth 
decree, of appraisers to an applicant 
for a year's support, made the ap¬ 
praisers’ return voidable, but not 
void,—Maxwell v. Citizens Bank, 139 
S.E. 864, 165 Ga 125. 

Residence 

“The fact that a tract of land sit¬ 
uated in ... a different county 
from that of the residence of the 
appraisers, was set apart by them 
as a year's support, is no ground 
now, more than three years after the 
judgment of the court of ordinary 
allowing the report of the appraisers, 
to hold that judgment void or void¬ 
able."—Wessel-Duval & Co. v. Ram¬ 
sey, 153 S.E. 744, 170 Ga. 675. 

8& Pa.—Schimpfs Estate, 24 Pa. 
Dist 412—Work's Estate, 24 Pa 
Dist 129. 

89. Pa.—McCanna's Estate, 25 Pa. 
Co. 657. 

24 C.J. p 260 note 70. 

However, it has been held, that the 
failure to take the prescribed oath 
is an irregularity which, alone, will 
not vitiate the appraisers’ .return.— 


Smith v. Smith, 2 S.E.2d 417, 187 Ga 
743. 

90. Ga.—Horn v. Truett, 41 S.E. 498, 
114 Ga. 995. 

Pa.—In re Gwynn, 86 A. 789, 259 
Pa. 238. 

24 C.J. p 260 note 73. * 

Factors to be considered in estimat¬ 
ing value 

The appraisers must estimate the 
value of the property set aside ac¬ 
cording to the family’s circumstances 
before decedent's death and the sol¬ 
vency of the estate.—Mays v. Mays, 
103 S.E. 805, 25 Ga.App. 515. 
Valuation at date of appraisal 

A statute requiring the appraisers 
of an estate to estimate the exempt 
property selected by the widow at its 
appraised value authorizes a valua¬ 
tion as of the date of the appraisal, 
and does not require an appraisal of 
the value at the time of the dece¬ 
dent’s death or at any intermediate 
time.—Blankenbeck v. Poster, 89 So. 
171, 206 Ala. 85. 

! 91. Ohio.—In re Crouse’s Estate, 184 
N.E. 253, 44 Ohio App. 31. 

24 O.J. p 261 note 76. 

92. JsT.Y.—Matter of Ridgood, 73 
, YJ3, 1061! 36 Misc. 516. 

5$t 


93. N'.Y—Matter of Baird, 110 N. 
Y.S. 70S, 126 App.Div. 439. 

94. Ga.—Beavers v. Wilson, 86 S.E. 
1089, 144 Ga. 231. 

24 C.J. p 261 note 79. 

95. N\Y.—Applegate v. Cameron, 2 
Bradf.Surr. 119. 

Ohio.—In re Rierdon, 6 Ohio S. & C. 

P. 606, 5 Ohio N.P. 516. 

24 C.J. p 261 note 80. 

96. Pa.—Drake’s Estate, 1 Wkly.N. 
C. 85. 

97. Ill.—Boyer v. Boyer, 21 III. App. 
534—Rutledge v. Rutledge, 21 Ill. 
App. 357. 

98. Ga.—Brown v. Joiner, 3 S.E. 157, 
77 Ga. 232. 

N'.Y.—Kapp v. Public Administrator, 
2 Bradf.Surr. 258. 

99. Ala.—Landors v. Hayes, 72 So. 
106, 196 Ala 533. 

1- Pa.—In re Gwynn, 86 A. 792, 239 
Pa 246. 

2. Pa.—Bushley’s Estate, 20 Pa Co. 
188—Henry’s Estate, 6 Pa.Co. 28. 

3. Ga—Cowan v. Corbett, 68 Ga 66. 
24 C.J. p 261 note 87. 

Construction, of return 

(1) Where 1 a return was- partly' 
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A return may be void for uncertainty, 4 or for 
setting* down the value of the property too high or 
too low; 5 but it has been held that the fact that a 
return set apart as a year’s support an excessive 
amount, in view of the condition of the estate as to 
solvency, does not authorize the jury to treat the 
return as void, in a collateral attack thereon seven 


years after it was admitted to record. 6 

Description of property. The return must de¬ 
scribe the land set aside fully and accurately, 7 or 
the return may be void; 8 but where a report of ap¬ 
praisers shows that they appraised the entire estate 
and designated the whole of it as a year’s allowance 
to the widow, a failure minutely to describe, 9 or an 


printed and partly in handwriting - , 
the writing was entitled to greater 
consideration if there were inconsis¬ 
tencies.—Whitfield v. Maddox, 8 S. 
E.2d 57, 189 Ga. 870. 

(2) The setting aside by apprais¬ 
ers of forty acres in a particular lot 
was held to show intention to set 
apart the entire lot, where official 
map showed that it contained forty 
acres.—Morris v. Hasty, 151 S.E. 490, 
169 Ga. 781. 

Effect of partial invalidity 

The fact that the return purported 
to set apart any other equity or 
property thait decedent may have 
owned, provided the sum total did 
not exceed $1,500, and also all his 
personal property, would not of it¬ 
self render provision setting apart 
note for support of widow void or 
unenforceable.—Exchange Bank v. 
Cash, 151 S.E. 345, 169 Ga. 753. 


void, since personalty could be iden¬ 
tified by extrinsic evidence.—Ex¬ 
change Bank v. Cash, 151 S.E. 345. 
169 Ga. 753. 

A mistake in initials of decedent in 
return of appraisers did not invali¬ 
date return, in view of fact that es¬ 
tate from which support was carved 
was estate of decedent.—Bridges v. 
Brady, 124 S.E. 699, 158 Ga. 886. 

5. Pa.—Drygalski's Estate, 6 Kulp 
50. 

24 C.J. p 261 note 91. 

6. Ga.—Stewart v. Jones, 76 S.E. 
574, 139 Ga. 68. 

7. Ga.—Bush v. Clemons, 130 S.E. 
914, 161 Ga. 311—Bridges v. Brady, 
124 S.E. 699, 158 Ga. 886—Chapman 
v. Chapman, 1 S.E.2d 697, 59 Ga. 
App. 602—Rhames v. Stokes, 112 S. 
E. 380, 28 Ga.App. 598—Mays v. 
Mays, 103 S.E. 805, 25 Ga.App. 515. 

24 C.J. p 261 note 88. 

“The description must be as defi¬ 
nite as in a deed.”—Bush v. Clemons, 
130 S.E. 914, 916, 161 Ga. 311. 
Omission of state and county from 
description 

Where a return described a tract 
of land without giving either the 
state or the county in which the land 
was situated, but application was 
filed in the court of ordinary of 
certain county, and both application 
and order appointing appraisers re¬ 
cited that decedent died a resident 
of that county, prima facie the lots 
referred to in the return were situ¬ 
ated in that county.—Whitfield v. 
Maddox, 8 S.E.2d 57, 189 Ga. 870. 

8. Ga.—Whitfield v. Maddox, supra 
—Newsome v. Moore, 143 S.E. 400, 
166 Ga. 301—Maxwell v. Citizens' 
Bank, 139 S.E. 864, 165 Ga. 125- 
Bush v. Clemons, 130 S.E. 914, 161 
Ga. 311—Blackwell v. Partridge, 
118 S.E. 739. 156 Ga. 119. 

24 C.J. p 261 note 00. 

Extrinsic evidence in aid of descrip¬ 
tion. 

(1) A return is not void for lack 
of a sufficient description, where the 
land can be identified by extrinsic 
evidence referred to in the return. 
—Whitfield v. Maddox, 8 S.E.2d 57, 
189 Ga. 870. 

(2) The description is not too 
vague if the court can, by the aid of 
parol evidence which does not add 
to, enlarge, or In any way change 

[the description, fit it to the prop¬ 
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erty set aside.—Blackwell v. Part¬ 
ridge, 118 S.E. 739, 156 Ga. 119. 

(3) It is not necessary that the 
return of appraisers should itself 
contain such description of real es¬ 
tate as will enable the court with¬ 
out extrinsic evidence to ascertain 
precisely what is set aside, and it 
is sufficient that the return furnishes 
the key to identification of the land 
by parol evidence.—Blackwell v. 
Partridge, supra. 

(4) Where description of land set 
apart to widow and minor children as 
year’s support is entirely wanting in 
appraisers’ report, parol evidence is 
inadmissible to supply it.—Blackwell 
v. Partridge, supra. 

Piling of plat containing correct 
description 

Where a return inadequately de¬ 
scribed land conveyed, but ten days 
after filing of the return one of ap¬ 
praisers left with ordinary a plat 
containing a correct description of 
realty conveyed, and uncontradicted 
testimony showed that at the time 
the appraisal was made, appraisex’F 
authorized the making of a plat of 
the realty and the filing of it as part 
of return, the return would not be 
treated as invalid.—Wall v. Griffith, 
Ga., 17 S.E.2d 57. 

Mere Inaccuracy will not vitiate 
the return, if, from other descrip¬ 
tive terms employed therein, the 
identity of the premises actually 
intended to be set apart can be as¬ 
certained with reasonable certainty. 
—Allen v. Lindsay, 88 S.E. 975, 113 
Ga. 521—24 C.J. p 261 note 92. 

Return held sufficient 

(1) In general.—Saffold v. Hatta- 
way, 147 S.E. 75, 168 Ga. 126—24 C. 
J. p 261 note 92 ta] (1). 

(2) Where the return described the 
property set aside as a certain num¬ 
ber of acres of land, “more or less, 
including homestead/' the words 
“more or less" indicated that no pre¬ 
cise number of acres was intended, 
but the statement of the quantity 
was given as descriptive of the land 
assigned.—Hancock v. King, 66 S.E. 
949, 133 Ga. 734, 

9. Ga.—Waters v. Durrence, 182 S. 
E. 186 , 181 Ga. 359—Hutchinson v. 

Woodward, 89 S.E, 208, 145 Ga. 

325—Wood v. Moore, 55 S.E. 950, 

126 Ga. 735—Allen v. Lindsey, 88 

S.E. 975, 113 Ga. 521. 


Pailure to mention widow 

A return setting aside land as a 
year's support for children, but not 
mentioning the widow, was insuffi¬ 
cient to support a lease of such land 
by the widow.—Newsome v. Moore, 
143 S.E. 400, 166 Ga. 301. 

Time for return 

A return Is not required to be 
made before the end of the term of 
the court of ordinary.—Jones v. Fed¬ 
eral Land Bank of Columbia, 6 S.E.2d 
52, 189 Ga. 419—Smith v. Smith, 2 
S.E.2d 417, 187 Ga. 743. 

Second return 

Where appraisers, after filing re¬ 
turn setting apart particular tract 
to widow for year's support, and aft¬ 
er adjournment of the court of ordi¬ 
nary, filed another return not merely 
purporting to amend inadequate de¬ 
scription or to correct minor error, 
but setting apart an additional tract, 
the second return was void as 
against married daughter not liv¬ 
ing with the widow, who was not 
estopped from attacking the second 
return.—Jones v. Federal Land Bank 
of Columbia, 6 S.E.2d 52, 189 Ga, 419. 

4. Ga.—Exchange Bank v. Cash, 151 
S.E. 345, 169 Ga. 753. 

24 C.J. P 261 note 90. 

Allotment held sufficiently definite 
N.C.—Parker v. Brown, 48 S.E. 657, 
13$ N.C. 280. 

Extrinsic evidence 

A return setting apart ail of de¬ 
ceased husband's personalty is not 
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erroneous description of, 10 the realty in the report 
does not render the proceeding void. Where re¬ 
quired by statute the appraisers should make and 
file a plat with their return. 11 Such a statute has 
been construed as not mandatory 12 where such a 
plat is not essential to a full and accurate descrip¬ 
tion, 13 and its absence does not of necessity in¬ 
validate the return. 14 

Description or omission of children. A return 
setting aside a portion of the estate for a widow’s 
support and excluding participation by decedent’s 
minor child is void. 15 However, it has been held 
that a report purporting merely to allow the prop¬ 
erty to the widow does not exclude the children, 16 
and, where the return of property set apart as a 
year’s support to a widow and four minor children 
has been approved and entered of record, it is not 
void because it omits the names of the minor chil¬ 
dren. 17 

Where there were two sets of children living at 
the time the year’s support was set apart and the 
return did not specify what portion of the land 
should be set apart to the children of the deceased 
wife, but instead set apart a year’s support gener¬ 
ally, it was held that, whatever might be the rights 
of the children of the surviving wife, the children 


of the deceased wife could claim no benefit under 
the year’s support proceedings. 18 

Alteration and amendment . The return cannot 
be altered after it has been filed. 19 

Where, on the widow’s petition for a year’s sup¬ 
port, part of a lot was set apart for her and dece¬ 
dent’s minor children, and on her subsequent peti¬ 
tion for herself and the children the return was 
amended to make the description of the lot more 
definite, which amendment was made the ordinary’s 
judgment, the children were bound by that judg¬ 
ment. 20 

Citation and notice. Under some statutes citation 
is required to be issued 21 and notice published, 22 on 
the filing of the appraiser’s return. 

(2) Objections 

(a) In general 

(b) Hearing 

(a) In General 

Objections may be filed to the return within the 
time fixed by the statutory authorization. 

Objections as authorized by statute may be filed 
to the return by creditors of the estate, 23 and by 


10. Ga.—Waters v. Durrence, 182 S. 

E. 186, 181 Ga. 359. 

11- Ga.—Rhames v. Stokes, 112 S.E. 
380, 28 Ga.App. 598—Mays v. Mays, 
103 S.E. 805, 25 Ga.App. 515. 

12. Ga.—Wall v. Griffith, 17 S.E.2d 
67—Jones v. Federal Land Bank of 
Columbia, 6 S.E.2d 52, 189 Ga. 419 
—Willcox v. Beech wood Band Mill 
Co., 143 S.E. 405, 166 Ga. 367- 
Chapman v. Chapman, 1 S.E.2d 697, 
59 Ga.App. 602. 

Substantial compliance with statute 
A statute, requiring the appraisers 
to make a full and accurate descrip¬ 
tion of the land set aside, does not 
make the provision for “a careful 
plat” mandatory, and substantial 
compliance with the requirement as 
a whole may be effected by a com¬ 
plete and accurate description.— 
Willcox v. Beechwood Band Mill Co., 
143 S.E. 405, 166 Ga. 367. 

13. Ga.— Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 189 
Ga. 419—Willcox v. Beechwood 
Band Mill Co., 143 S.E. 405, 166 
Ga. 367—Chapman v. Chapman, 1 
S.E.2d 697, 69 Ga.App, 602. 

14. Ga.—Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 189 
Ga. 419. 

15. Ga.—De Jarnette v. De Jamette, 
167 S.E. 526, 176 Ga. 204. 

16. Ga.—Alien v. Lindsey, -38 S.E. 
975, 113 Ga. 521. 


17. Ga.—Sizemore v. Willis, 61 S.E. 
536, 130 Ga. 666. 

18. Ga.—Horn v. Truett, 41 S.E. 498, 
114 Ga. 995. 

19. Pa.—Miller’s Estate, 1 Leg.Gaz. 
59. 

Modification by ordinary see infra 
subdivision e (2) (b) of this sec¬ 
tion. 

20. Ga.—Seeland v. Denton Realty 
Corp., 97 S.E. 691, 148 Ga. 628. 

21. Ga.—Mays v. Mays, 103 S.E. 805, 
25 Ga. 515. 

Conditions precedent 

While an accurate description of 
the land set aside and the making 
of a plat thereof are essential to 
the return, they are not conditions 
precedent to the right of the ordi¬ 
nary to issue citation and publish no¬ 
tice.—Mays v. Mays, supra. 

22. Ga.—Mays v. Mays, supra— 
Southern Oldsmobile Co. v. Baker, 
103 S.E. 826, 25 Ga.App. 580. 

Publication of notice held sufficient 
A statutory provision requiring 
that, on the return of appraisers, set¬ 
ting apart a year's support, the or¬ 
dinary shall publish. notice, is suf¬ 
ficiently complied with, where a prop¬ 
er advertisement is inserted in the 
official organ of the county four 
times, in as many separate consecu¬ 
tive weeks, and the first so made 
is in an issue published twenty eight 
or more days before such return is 
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made the final judgment of the court. 
—Southern Oldsmobile Co. v. Baker, 
supra. 

Recital of publication in order 

(1) Where the final order of the 
ordinary on a return of appraisers 
setting aside a year's support recites 
that notice has been published as 
required by law, and the entire rec¬ 
ord with respect to the year's support 
is on its face full and complete, the 
recital must be accepted as true, in 
the absence of aliunde evidence con¬ 
clusively showing that it is in fact 
untrue.—Southern Oldsmobile Co. v. 
Baker, supra. 

(2) Where it appears that five 
weeks elapsed between the date of 
the citation and the final order of 
the ordinary on the return of ap¬ 
praisers setting apart a year’s sup- 

| port to the family of a decedent, 
proof that notice of the proceeding 
was not published during the fifth 
week is insufficient to show that such, 
notice was not published once a week 
for four weeks, nor can it overcome 
the presumption in favor of such 
final order of the ordinary reciting 
that the notice had been published as 
required by law.—Southern Oldsmo¬ 
bile Co. v. Baker, supra. 

23. Ga.—Wessel-Duval & Co. v. 
Ramsey, 153 S.E. 744, 170 Ga. 675— 
Aiken v. Davidson, 91 S.E. 34, 146 
Ga. 252—Mulherin v. Kennedy, 48 
S.E. 437, 120 Ga. 1080—Lee v. Eng- 
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other interested persons, 24 within the prescribed 
time. 26 

(b) Hearing 

A hearing should be had on objections filed to the 
return. The return is taken to be prima facie correct, 
and the burden of proof is on the objector. General rules 
are applicable as to the admissibility and the sufficiency 
of evidence. The court has the power to modify or amend 
the return where objections are filed. 

A hearing should be had on objections filed to 
the return. 26 


34 C.J.S. 

The appraisers’ return is taken to be prima facie 
correct, 27 and is accepted as showing the true val¬ 
ue of the property, unless fraud be made to ap¬ 
pear. 28 

On a trial of an issue formed by a caveat'to the 
return of appraisers, the burden of proof is on 
the objector. 29 

General rules are applicable as to the admissibil¬ 
ity 30 and the sufficiency 31 of the evidence. The 
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lish, 33 S.E. 39, 107 Ga. 152—Goss 
v. Green way, 70 Ga. 130—Montgom¬ 
ery v. McCants, 175 S.E. 397, 49 
Ga.App. 324—Gray v. Ray, 91 S.E. 
901, 19 Ga.App. 510. 

Objections and exceptions to allow¬ 
ance by the court see infra § 358. 
A legatee’s creditor cannot main¬ 
tain a caveat to appraisers' return 
setting aside year's support to tes¬ 
tator's widow.—Montgomery v. Mc¬ 
Cants, 175 S.E. 397, 49 Ga.App. 324. 

A city having a paving lien, on a 
lot set aside as a year’s support could 
not object to appraisers' return, since 
the city was not a creditor of de¬ 
ceased, and was not prejudiced by 
the return, and had a prior lien.— 
Paulk v. City of Ocilla, 190 S.E. 409, 
55 Ga.App. 479. 

Evidence held, insufficient to show 
that caveator was a creditor.—Gibson 
v. Gibson, 178 S.E. 181, 50 Ga.App. 
345. 

24. Ga.—Howell v. Howell, 9 S.E.2d 
149, 190 Ga. 371—Mulherin v. Ken¬ 
nedy, 48 S.E. 437, 120 Ga. 1080— 
Birt v. Brown, 31 S.E. 755, 106 Ga. 
23—Goss v. Greenway, 70 Ga. 130— 
Montgomery v. McCants, 175 S.E. 
397, 49 Ga.App. 324—Rooke v. Day, 
167 S.E. 762, 46 Ga.App. 379. 

24 C.J. p 262 note 1. 

Agreement conclusive against right 
to object 

A written agreement of intestate's 
heirs that all intestate's property be 
set aside as a year's support for wid¬ 
ow, binding on heirs, was conclusive 
against their right to object to re¬ 
turn of appraisers.—Hamm v. Moore. 
184 S.E. 367, 52 Ga.App. 686. 
Necessary parties 

An administrator need not be a par¬ 
ty to a caveat to a return setting 
aside a year’s support for a widow. 
—Wardlaw v. Ward law, 154 S.B. 159, 
41 Ga.App. 533. 

25. Ala.—-Hicks v. Ward, 198 So. 705, 
240 Ala. 236. 

Ga.—Howell v. Howell, 9 S.E2d 149, 
190 Ga- 371—Poster v. Turnbull, 55 
S.E. 925, 125 Ga. 654. 

Term to which citation, returnable 
Objections to the, return must be 
filed at or before the court term to 
which a citation, to show cause why 
a year’s support should not be grant¬ 


ed, is returnable.—Howell v. Howell, 

9 S.E.2d 149, 190 Ga. 371—Jackson v. 
Warthen, 36 S.E. 234, 110 Ga. 812- 
Parks v. Johnson, 5 S.E. 243, 79 Ga. 
567. 

Collateral attack 

A return setting apart as a year's 
support an excessive amount cannot 
be treated as void in a collateral at¬ 
tack thereon seven years after it was 
admitted to record.—Stewart v. 
Jones, 76 S.E. 574, 139 Ga. 68. 

26. Ga.—Jones v. Cooner, 82 S.E. 445, 
142 Ga. 127. 

24 C.J. p 262 note 2. 

27. Ga.—Moore v. Moore, 55 S.E. 
950, 126 Ga. 735—Rogers v. Woods, 
App., 17 S.E. 2d 283—Chance v. 
Chance, 5 S.E.2d 399, 60 Ga.App. 
889—Wilson v. Wilson, 189 S.E. 71, 
54 Ga.App. 770. 

24 C.J. p 261 note 94. 

Impeachment of return 

An appraiser appointed to set aside 
a year's support to family of de¬ 
ceased person cannot impeach return 
by testifying that the appraisers 
were governed by other considera¬ 
tions than a due regard to family’s 
circumstances before death of de¬ 
ceased, such as that one appraiser 
conslderedi the fact that deceased in 
his lifetime had conveyed some of 
his property to caveator.—Mays v. 
Mays, 103 S.E. 805, 25 Ga.App. 515. 
Reasonableness and fairness 

A return of appraisers was “prima 
facie evidence’’ of its reasonableness 
and fairness.—Matthews v. Matthews, 
13 S.E 2d 843, 64 Ga.App. 580. 
Evidence to rebut presumption held 
insufficient 

Evidence was insufficient to rebut 
presumption of correctness of return 
in absence of evidence showing that 
value of property set aside was in 
excess of amount necessary for sup¬ 
port of widow, notwithstanding prop¬ 
erty set aside consisted of all of the 
estate and left no assets with which 
to pay indebtedness of estate.—Wil¬ 
son v. Wilson, 189 S.E. 71, 54 Ga. 
App. 770. 

28* Pa.—Neiman's Estate, 20 Pa. 
Dist 49—Drygalski's Estate, 6 Kulp 
50. 

29. Ga,—Matthews v. Matthews, 13 
S.B.2d S43, 64 Ga.App. 580—Jack¬ 
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son v. Jackson, 179 S.E. 856, 51 Ga. 
App. 173—Daniel v. First Nat. 
Bank, 179 S.E. 152, 50 Ga.App. 632 
—Mays v. Mays, 103 S.E. 805, 
25 Ga.App. 515—24 C.J. p 261 note 
94 [a], p 262 note 2 [a]. 

30. Ga.—Daniel v. First Nat. Bank, 
179 S.E. 152, 50 Ga.App. 632. 

Evidence held admissible 

(1) In general.—Rogers v. Woods, 
Ga.App., 17 S.E.2d 283—Hamm v. 
Moore, 184 S.E. 367, 52 Ga.App. 686 
—Gibson v. Gibson, 178 S.E. 181, 50 
Ga.App. 345. 

(2) Appraisers' return.—Rogers v. 
Woods, supra—Sisk v. Sisk, 140 S.E 
520, 37 Ga.App. 369. 

Evidence held inadmissible 

(1) In general.—Blackwell v. Part¬ 
ridge, 118 S.E. 739, 156 Ga. 119. 

(2) Inquiry into circumstances of 
family must be limited to circum¬ 
stances of family as affected by de¬ 
ceased's estate, and evidence of 
amount of property, owned by widow 
individually during deceased's life¬ 
time and as to her independent means 
is immaterial and irrelevant.—Daniel 
v. First Nat. Bank, 179 S.E. 152, 50 
Ga.App. 632. 

Evidence held not prejudicial 

Admission of written agreement 
between widow and administrator 
with will annexed, in which widow 
renounced other parts of estate on 
condition that certain assets be set 
apart to her as year's support, was 
not prejudicial to caveator, where 
court informed jury that they should 
not consider agreement against ca¬ 
veator and Jury’s findings varied 
from terms of agreement.—Jackson 
v. Jackson, 179 S.E 856, 51 Ga-App. 
173. 

31. Evidence held sufficient to sup¬ 
port verdict.—Rogers v. Woods, Ga. 
App., 17 S,E.2d 283—Matthews v. 
Matthews, 13 S.B.2d 843, 64 Ga.App. 
580—Westbrook v, Westbrook, 187 
S.E 682, 54 Ga.App. 278—Daniel v. 
First Nat. Bank, 179 S.E 152, 50 
Ga.App. 632. 

Estimate of appraisers 
A judgment of the circuit court 
approving an estimate of appraisers 
on a widow’s award was not without 
evidence to support it merely because 
the estimate of the appraisers was 
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credibility of the evidence is for the jury. 32 

The objector is entitled to open and conclude 
the argument. 33 

The court should correctly charge the jury, 34 
and the verdict should be in proper form. 35 

The ordinary has the power to modify or amend 
the return where objections are filed. 38 However, 
where no objections have been filed and the return 
has been recorded, the ordinary has no power to 
amend or modify the return. 37 

(3) Recording 

The return should be recorded, although the time 
of recording is immaterial and does not of itself affect 
the validity of the proceeding. A return when duly 
recorded has the binding force and effect of a judgment. 


The appraisers’ return should be recorded, 38 un¬ 
less objections are filed to it within the prescribed 
time. 39 The time of recording the return is im¬ 
material, 40 and does not of itself affect the validity 
of the proceeding. 41 However, there is authority 
that a return is not effective as a judgment until 
recorded, although no objections are filed, 42 and 
title to property set aside by the return is not trans¬ 
ferred, until a judgment is entered ordering the 
return to record, or, in the absence of such an or¬ 
der, the actual record of the return. 43 

A return when duly recorded without objection 
after due citation and notice, 44 or if objection is 
filed but is not sustained, 45 has the binding force 
and effect of a judgment, 48 on all persons con- 


not offered in evidence, the report 
not being: evidence, but merely the 
basis of the proceeding:.—Pavlicek v. 
Roessler, 78 N.E. 11, 222 Ill. 83, re¬ 
versing: 121 Ill.App. 219. 

32. Ga.—Wardlaw v. Wardlaw, 154 S. 
EL 159, 41 Ga.App. 538. 

33. Ga.—Daniel v. First Nat. -Bank, 
179 S.E. 152, 50 Ga.App. 632—Young 
v. Anderson, 91 S.E. 900, 19 Ga.App. 
551. 

24 C.J, p 263 note 28. 

34. Charge held proper or not er¬ 
roneous 

(1) In general.—Rogers v. Woods, 
Ga.App., 17 S.E.2d 283—Wardlaw v. 
Wardlaw, 164 S.E. 159, 41 Ga.App. 
538. 

(2) Charge to the jury to award 
widow furniture, in addition to prop¬ 
erty or money awarded, if finding 
for objectors to widow’s year's sup¬ 
port, although verbally inaccurate, 
referred to finding for less amount 
than was awarded by the appraisers, 
and was not reversible error.—Ward- 
law v. Wardlaw, supra. 

35. Ga.—Wardlaw v. Wardlaw, su¬ 
pra. 

Forms of verdict held proper 

The submission to the jury of a 
form of verdiot for the widow with 
an instruction to sign as made, if 
finding for the widow and a form 
of verdict for the objectors with a 
blank for the jury to write in prop¬ 
erty that widow was entitled to, if 
finding for the objectors, was held 
proper.—Wardlaw v. Wardlaw, supra. 

36. Ga.—Lunsford v. Kersey, 13 S.E. 

2d 803, 191 Ga. 738—Jones v. Fed¬ 
eral Land Bank of Columbia, 6 S. 
E.2d 52, 189 Ga. 419—Davis v. City 
of Atlanta, 185 S.E. 279, 182 Ga. 
242—Winn v. Lunsford, 61 S.E. “9, 
130 Ga. 436—Moore v. Moore, 55 
S.B. 960, 126 Ga.’ 736—Holamon v. 
Jenkins, 177 S.E. 262, 60 Ga.App. 
129. ‘ 


Judicial function 

Where objections are filed to the 
return, the ordinary discharges a 
“judicial function” in determining the 
issues made by the return and the 
objections and, in such event, he has 
power to amend or alter the return.— 
Lunsford v. Kersey, 13 S.E.2d 803, 
191 Ga. 738—Winn v„ Lunsford, 61 S. 
E. 9, 130 Ga. 436—Hill v. Hill, 198 
S.E. 279, 58 Ga.App. 179—Holamon 
v. Jenkins, 177 S.E. 262, 50 Ga.App. 
129. 

Amendment of description of land 

(1) Where appraisers appointed to 
set aside a year's support failed to 
describe land fully and make a plat 
as a part of their return, the court 
hearing objections to the return could 
require them to amend it, and should 
not dismiss the application because 
of such defects.—Rhames v. Stokes, 
112 S.E. 380, 28 Ga.App. 598. 

(2) Such return could only be 
amended by the appraisers, and a 
proposed amendment offered by the 
widow was properly rejected.— 
Rhames v. Stokes, supra. 

37. Ga.—Lunsford v. Kersey, 13 S.E 
2d 803, 191 Ga. 738—Jones v. Fed¬ 
eral Land Bank of Columbia, 6 S.E. 
2d 52, 189 Ga. 419—Bush v. Clem¬ 
ons, 130 S.E. 914, 161 Ga. 311— 
Winn v. Lunsford, 61 S.E. 9, 130 
Ga. 436—Holamon v. Jenkins, 177 
S.E. 262, 50 Ga.App. 129. 

Modification of return held Invalid 
Where a return setting apart the 
entire estate of intestate was not 
objected to and was recorded by ordi¬ 
nary, ordinary's modification of re¬ 
turn to allow - payment of a stated 
debt of intestate was invalid, and 
henoe creditor’s assignee could not 
obtain letters of administration.— 
holamon v. Jenkins, 177 S.E. 262, 50 
Ga.App. 129. 

38. Ga.—Howell v. Howell, 9 S.E.2d 
149, 190 GaL 371—Watson v. Wat¬ 
son; 85 S:E. 324, 143 Ga. 425—Selph 
v. Selph, 66 S.E 881, 133 Ga. 409 


—Hill v. Hill, 198 S.E. 279, 58 Ga. 
App. 179. 

39. Ga.—Howell v. Howell, 9 S.E. 2d 
149, 190 Ga. 371. 

40. Ga.—Jones v. Federal Land Bank 
of Columbia, 6 S.E.2d 52, 189 Ga. 
419—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743—Youngblood v. Hollis, 
187 S.E. 863, 183 Ga. 206. 

A mere delay in recording the re¬ 
turn does not divest the interest ac¬ 
quired thereunder.—Roberts v. Dick¬ 
erson, 22 S.E. 654, 95 Ga. 727. 

A nunc pro tunc order that the 
commissioners’ return be entered of 
record may be made where it does 
not appear that there are any ob¬ 
jections to the return, and the failure 
to enter it on the records was 
through the mistake or negligence of 
the ordinary.—Vaughn v. Fitzgerald, 
37 S.E 752, 112 Ga. 517. 

41. Ga.—Jones v. Federal Land Bank 
of Columbia, 6 S.E 52, 189 Ga. 
419. 

42. Ga.—Watson v. Watson, 85 S.E 
324, 143 Ga. 425—Selph v. Selph, 
65 S.E 881, 133 Ga. 409—Hill v. 
Hill, 198 S.E. 279, 58 Ga.App. 179. 

43. Ga.—Wall v. Griffith, 17 S.E.2d 
57. 

44. Ga.—Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 
189 Ga. 419—Smith v. Smith, 2 S. 
E.2d 417, 187 Ga. 743-—Holamon v. 
Jenkins, 177 S.E 262, 50 Ga.App. 
129. 

45. Ga.—Smith v. Smith, 2 S.E2d 
417, 187 Ga. 743. 

46. Ga.—Jones v. Federal Land Bank 

of Columbia, 6 S.E.2d 52, 189 Ga. 
419—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743—Watson v. Watson, 85 
S.E. 324, 143 Ga. 425—Selph v. 

Selph, 65 S.E. 881, 133 Ga. 409— 
Reynolds v. Norvell, 59 S.E. 299, 
129 Ga. 512—Birt v. Brown, 31 S.E 
755, 106 Ga. 23—Smith v. Smith, 28 
S.E 666, 101 Ga. 296—Holamon^ 
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cerned, 47 without the necessity of any other order 
or act by the ordinary. 48 

Where objections to the return have been sus¬ 
tained so as to have the effect of amending the 
return, the return and the judgment may be re¬ 
corded and will be effective to set apart as sup¬ 
port the property or money included in the report 
as corrected by the judgment. 49 

(4) Confirmation or Setting Aside 

(a) In general 

(b) Review 

(a) In General 

The probate court ordinarily has the power to con¬ 
firm or set aside the appraisers' report, although it will 
not be set aside except in a clear case. A confirmation 
is conclusive as a judgment in rem. 

The probate court ordinarily has the power to 
confirm or disallow the report of appraisers, 50 and 
the judge's confirmation, when made is conclusive 
as a judgment in rem, binds all others in interest 
unless attacked on the special grounds available 
for such judgments, and fixes at once the widow's 
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award as her exclusive property. 51 The confirma¬ 
tion is, however, conclusive only as to the matters 
to which it relates. 52 Where the property selected 
is destroyed before the appraisement is approved 
and no interests of creditors are involved, the court 
may decline to approve the appraisement; 53 and 
although the jurisdiction of the probate court to 
award exempt property to a widow extends no far¬ 
ther than to confirm the report of commissioners 
setting apart the property and to declare that re¬ 
sult, an additional provision in a decree that the 
title is vested in the widow in fee is mere surplusage 
and does not affect its validity. 54 A judgment lien 
against land appraised to the widow is not suffi¬ 
cient to prevent confirmation when the title vested 
in her is made subject to the lien. 55 It has been 
considered that a formal judgment is necessary 
only where the appraisers set apart a sum of mon¬ 
ey. 56 A judgment setting apart a year's support is 
not void because the return of the appraisers was 
not filed within the time specified by the order ap¬ 
pointing them, 57 and, as against creditors whose 
debts are not secured by the loan deed, a judg¬ 
ment of a year's support, assigning the widow and 


Jenkins, 177 S.E. 262, 50 Ga.App. 
129. 

47. Ga.—Howell v. Howell, 9 S.E. 2d 
149, 190 Ga. 371. 

48. Ga.—Jones v. Federal Land Bank 
of Columbia, 6 S.E.2d 52, 189 Ga. 
419—Holamon v. Jenkins, 177 S.E. 
262, 50 Ga.App. 129. 

49. Ga.—Davis v. City of Atlanta, 
185 S.E. 279, 182 Ga. 242—Winn v. 
Lunsford, 61 S.E. 9, 130 Ga. 436. 

50. Ga.—Wessel-Duval & Co, v. Ram¬ 
sey, 153 S.E. 744, 170 Ga. 675—Jack- 
son v. Lee, 131 S.E, 893, 161 Ga. 
818. 

Miss.—Prentiss v. Turner, 155 So. 214, 
170 Miss. 496. 

24 C.J. p 262 note 7. 

Ground for disallowance 
A failure to record plats of land 
set apart as a year's support was 
held not ground for court of ordi¬ 
nary to disallow a return of apprais¬ 
ers.—Wessel-Duval & Co. v. Ramsey, 
153 S.E. 744, 170 Ga. 675. 

Time for judgment 

Judgment is not required to be ren¬ 
dered by the ordinary before the end 
of the court term.—Jones v. Federal 
Land Bank of Columbia, 6 S.E.2d 52, 
189 Ga. 419—Smith v. Smith, 2 S.E.2d 
417, 187 Ga. 743. 

51. Ala.—Headen v. Headen, 54 So. 
646, 171 Ala. 521. 

Cal.—Rountree v. Montague, 157 F. 

623, 30 Cal.App. 170. 

24 C.J. p 262 note 8. 

Approval as final adjudication 

A return of appraisers approved by 


ordinary, not appealed from nor ex¬ 
cepted to, was held to be a final ad¬ 
judication. — Dougherty-Little-Red- 
wine Co. v. Hatcher, 151 S.E. 796, 169 
Ga. 858. 

Collateral attack 

(1) A court’s order confirming com¬ 
missioners’ report cannot be collat¬ 
erally attacked, except for such juris¬ 
dictional defects on face of record as 
invalidate the proceeding.—Mullens v. 
Mullens, 29 S.W.2d 261, 161 Tenn. 
165. 

(2) A court order confirming com¬ 
missioners’ report setting apart year’s 
support to widow cannot be collater¬ 
ally attacked because of one commis¬ 
sioner's relationship to widow.—Mul¬ 
lens v. Mullens, supra. 

Disqualification of judge 

The relationship within the fourth 
degree of the ordinary to an appli¬ 
cant for a year’s support made the 
judgment of the ordinary voidable 
but not void; and the judgment can¬ 
not be collaterally attacked on such 
ground.—Maxwell v. Citizens’ Bank, 
139 S.E. 864, 165 Ga. 125. 

Estoppel 

Where a widow had made applica¬ 
tion for year’s support, appraisers 
had filed their return, and citation 
had been published, and a creditor of 
deceased husband appeared at proper 
time and place for purpose of filing 
objections on appropriate grounds, 
and on agreement of counsel that if 
objections were not filed creditor’s 
claim would, by judgment of the or¬ 
dinary on the return, be placed in 
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superior rank by reducing the es¬ 
tate awarded the widow, widow was 
thereafter "estopped" from question¬ 
ing validity of such judgment in an 
equitable proceeding.—Lunsford v. 
Kersey, 13 S.E.2d 803, 191 Ga. 738. 
Judgment of confirmation not void 

(1) On ground that property was 
set apart subject to existing debts 
of deceased.—Jackson v. Lee, 131 S. 
E. 893, 161 Ga. 818. 

(2) On ground that no plat was 
filed with report setting aside land. 
—Jackson v. Lee, supra. 

Mere irregularities, such as failure 
to date order for citation and order 
and judgment of ordinary, and mis¬ 
take as to number of minors, could 
not vitiate return of appraisers.— 
Bridges v. Brady, 124 S.E. 699, 158 
Ga. 886. 

52. .Pa.—Seller’s Estate, 82 Pa. 153. 

53. Pa.—Kunklete Estate, 4 Pa.Co. 
234. 

54. Ala.—Headen v. Headen, 54 So. 
646, 171 Ala. 521. 

55. Pa.—In re Simons, 11 Fa.Su¬ 
per. 13—Mayhugh v. Washington, 
17 Pa.Dist. 1001. 

56. Ga.—Cowan v. Corbett, 68 Ga. 

66 . 

24 C.J. p 262 note 14. 

57. Ga.—Whatley v. Watters, 71 S.E. 
1103, 136 Ga. 701, followed in Jen¬ 
sen v. Watters, 71 S.B. 1104, 136 
Ga. 703. 
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minor children of a decedent a specifically described 
tract of land, subject to a loan deed for a stated 
amount, is not void on the ground that the title to 
the land was not in decedent. 58 

The award may be set aside by the probate 
court, 59 even after the term at which it was ap¬ 
proved, where the applicant acts with reasonable 
promptness, 60 and the award may be increased or 
diminished by the court as justice may require. 61 
A claim that the property was valued too low will 
not suffice to set aside the appraisement, except on 
very clear testimony, 62 but an appraisement will 
be set aside where many articles were clearly un¬ 
dervalued and some were appraised without being 
seen. 63 The probate court cannot set aside the al¬ 
lotment to the widow on its own motion. 64 Laches 
may bar the widow’s right to have a decree of 
confirmation opened and the appraisement set aside, 
ei en as to a single item. 65 

Costs will be directed to be paid out of the gen¬ 
eral estate, where an appraisement has been set 
aside because of substantial undervaluation of the 
property, and the widow defended the appraisement 
in good faith. 66 

(b) Review 

An appeal may be taken from the probate court 
under some statutes. 


Some statutes permit an appeal from the pro¬ 
bate court, 67 either in all cases or where the al¬ 
lowance of the appraisers has been increased or 
diminished; 68 and it has been considered that an 
appeal from the final order of the probate court 
opens all questions. 69 Where an ordinary, over¬ 
ruling objections to a report, approves such report 
and enters a judgment setting apart property to a 
widow, an appeal by the objector suspends the 
judgment, and the widow acquires no vested right 
to the property until affirmance by the appellate 
court. 70 

Where, after appeal by a creditor from an order 
of the ordinary overruling his objections to an 
allowance to a widow, the administrator of the 
deceased husband files a petition to marshal the 
assets, and alleges that the creditor claims to own 
a portion of the land set apart as a year’s sup¬ 
port, and that other creditors claim other portions 
thereof, and prays that they and the widow inter¬ 
plead, a decree in favor of the creditors, and hold¬ 
ing that the title to the property set apart was in 
the creditors at the time of the husband’s death, 
binds not only the administrator, but the heirs of 
the deceased and his widow, although the adminis¬ 
trator of the widow, who had died pending the 
litigation, was dismissed from the bill before the 
decree. 71 


58. Ga.—Whatley v. Watters, 71 S. 
E. 1103, 136 Ga. 701, followed in 
Jensen v. Watters, 71 S.E. 1104, 136 
Ga. 703. 

59. Ill.—Hodson v. Hodson, 115 N.E. 
159, 277 Ill. 137—Miller v. Miller, 
82 Ill. 463—Simek v. Urban, 159 
Ill.App. 373. 

Failure to record plats 

Judgment of ordinary allowing re¬ 
port of appraisers setting apart 
year's support cannot be set aside 
for failure to record plats of lands 
set apart.—Wessel-Duval & Co. v. 
Ramsey, 153 S.E. 744, 170 Ga. 675. 

60. III.—Hodson v. Hodson, 115 N.E. 
159, 277 Ill. 137. 

61. Ill.—Hodson v. Hodson, supra. 

62. Ala.—Foote v. Foote, 140 So. 
603, 224 Ala. 394, citing Corpus Ju¬ 
ris. 

Pa.—Matter of Galloway, 1 Pearson, 
404. 

24 C.J. p 263 note 19. 

Fraud or gross undervaluation 
(1) The valuation placed by sworn 
appraisers on the property selected 
by the spouse must be respected un¬ 
less there is clearly shown fraud or 
collusion or such evident underval¬ 
uation of the property as may sug¬ 
gest fraud or collusion.—In re Ack¬ 
erman's Estate, 35 Pa.Dist. & Co. 416, 
20 Erie 195. 
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(2) It is not the duty of the court 
to reappraise assets chosen for the 
children’s exemption, but merely to 
determine whether or not there has 
been fraud or gross undervaluation 
necessitating the setting aside of the 
appraisement.—In re Oxenreider’s Es¬ 
tate, 33 Berks Co.L.J., Pa., 173. 
Testimony of disinterested witnesses 
The appraisement will be set aside 1 
where it appears from the testimony 
of disinterested witnesses that the 
property has been undervalued.—Mor¬ 
rison's Estate, 11 Pa.Dist. & Co. 447. 

63. Pa.—Grove’s Estate, 12 York 
Leg.Rec. 180. 

64. Ala.—Ex parte Reavis, 50 Ala. 

210 . 

65. Pa.—McLaughlin’s Estate, 4 Pa. 
Co. 295. 

66. Pa.—In re Morrison’s Estate, 11 
Pa.Dist. & Co. 447. 

67. Ala.—Foote v. Foote, 140 So. 
603, 224 Ala. 394. 

Ga.—Jackson v. Lee, 131 S.E. 893, 
161 Ga. 818. 

24 C.J. p 263 note 23. 

Appeal from commissioner’s report 
There is no appeal from a com¬ 
missioner’s report setting apart a 
year’s support 1 , there being no judg¬ 
ment, but merely a ministerial act. 
—Pope w Hays, 30 Ga. 539. 

65 


Condition precedent; payment of 
costs 

Caveators to a return are not re¬ 
quired to pay fees or costs of ap¬ 
praisers or of ordinary accruing pri¬ 
or to filing of caveat as condition 
precedent to appeal from adverse de¬ 
cision by ordinary, notwithstanding 
statute requires payment of all costs 
accrued in “case” up to time of en¬ 
tering appeal, since “case” in which 
caveators’ appeal is taken does not 
antedate filing of caveat.—Shingler v. 
Furst, 182 S.E. 72, 52 Ga.App. 39. 
©round for appeal 
Where an objector to a return of 
appraisel*s was not entitled to prevail 
as a matter of law, he cannot com¬ 
plain on appeal that court entered a 
judgment sustaining the return with¬ 
out a verdict of the jury.—Wilson v. 
Wilson, 189 S.E. 71, 54 Ga.App. 770. 

68. Ohio.—Reidermann v. Tafel, 9 
Ohio Dec., Reprint, 393, 12 Cinc.L. 
Bui. 284. 

24 C.J. p 263 note 24. 

69. Ill.—Kenton v. Hager, 150 Ill. 
App. 347. 

70. Ga.—Mulherin v. Kennedy, 48 S. 
E. 437, 120 Ga. 1080. 

24 C.J. p 263 note 27. 

71. Ga.—Mulherin v. Kennedy, su¬ 
pra. 
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A caveat to the appraisers’ report cannot be 
amended on appeal so as to bring in issue an ob¬ 
jection not made in the lower court, 72 but a merely 
formal amendment may be permitted. 73 

The court has the power to require the amend¬ 
ment of the appraisers* return on appeal. 74 

Where the appeal results in a reduction of the 
award, costs of the proceedings are properly al¬ 
lowed against the applicant. 75 

§ 353. Allowance by Court 

Allowances to the surviving spouse or children usual¬ 
ly should regularly pass through the probate court with 
other administration of the estate. 

Usually allowances for the benefit of the widow 
should regularly pass through the probate court 
with other administration of the estate; 76 and it 
is within the discretion of such court to apportion 
a reasonable allowance for the maintenance of de¬ 
cedent’s family pending administration, 77 either on 
its own motion, 78 or on the application of a proper 
person, see infra § 356. 

Nature and form of proceedings. Proceedings 
for family allowances do not, strictly speaking, con¬ 
stitute a suit, 79 but are summary proceedings, 80 ex 
parte and informal, 81 and are in rem. 82 An allow¬ 
ance of a year’s support to the widow can be made 
only in a proceeding for the administration of the 
estate, and not in a suit to quiet title to lands stand- 
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ing in decedent’s name, to which the widow claims 
title. 83 

Under a statute providing that a certain portion 
of decedent’s property shall not be deemed a por¬ 
tion of his estate, a proceeding whereby a surviving 
spouse seeks to have his exemption determined 
relates to the question as to what part of such 
property constitutes such portion and not to his 
right to such exempt property. 84 

Counterclaim . Where a widower claims person¬ 
al property of. his wife, the administrator may set 
up as a counterclaim claimant’s unauthorized use of 
property, other than that which passed to claim¬ 
ant absolutely, before the administrator came into 
possession. 85 

Duties of surviving spouse generally. In pro¬ 
ceedings to procure the benefits of legislation pro¬ 
viding for an allowance to a surviving spouse, such 
spouse must comply with the law and take no steps 
tending to deceive or mislead the court or which 
prevent a full and complete disclosure of all rele¬ 
vant facts. 86 

§ 354. - Time for Application or Allow¬ 

ance 

An application to the court for allowances should 
not be premature and must be made within the time 
limited by statute. 

An application to the court for allowances must 
not be premature. 87 On the other hand, the ap- 


72. Ga.—Jacobson v. Jacobson, 32 S. 
E. 877, 107 Ga. 29. 

73. Ga.—Ray v. Ray, 82 S.E. 892, 
142 Ga. 290. 

24 C.J. p 263 note 30. 

74. Ga.—Rhames v. Stokes, 112 S.E. 
380, 28 Ga.App. 698. 

Description of land 

When a proceeding to set apart 
a year’s support to a decedent’s wid¬ 
ow was removed to the superior court 
from the court of the ordinary by 
appeal, the superior court had the 
same power to require the amend¬ 
ment of the return by fully describ¬ 
ing land and making a plat that the 
court of ordinary would have had.— 
Rhames v. Stokes, supra. 

75. Ga.—Chambliss v. Bolton, 92 S. 
E. 204, 146 Ga. 734. 

76. Mo.—Lynch v. Jones, 247 S.W. 
12 3-—Griswold v. Mattix, 21 Mo. 
App. 282. 

N.M.—White v. Mayo, 246 P. 910, 31 
N.M. 366. 

24 C.J. p 263 note 33 [a]. 

Confirmation or setting aside of ap¬ 
praisers’ return see supra § 362 e 
(4). 


Excusing unauthorized payments as 
payments of debts of estate 

(1) Payments by an administra¬ 
tor to a surviving widow for her 
support, and the like, cannot be con¬ 
sidered as payments of debts of the 
succession so as to be excusable, 
when made without order of court 
as required by statute, nor may he 
plead estoppel in avoidance of the 
penalty imposed for violation of such 
statute.—Boone v. Boone, 92 So. 861, 
152 La. 208. 

(2) Allowance as debt of estate 
see supra § 323. 

77. Miss.—Womack v. Boyd, 31 
Miss. 443. 

24 C.J. p 263 note 34. 

78. Cal.—Leach v. Pierce, 29 P. 235, 
93 Cal. 614. 

24 C.J. p 263 note 35. 

79. Ga.—Rhames v. Stokes, 112 S. 
E. 380, 28 Ga.App. 598. 

80. La.—Barrett v. Pierson, 112 So. 
410, 163 La. 541. 

81. Miss.—Prentiss v. Turner, 155 
So. 214, 170 Miss. 496. 

82. Ala.—Lester v. Stroud, 103 So. 

692, 212 Ala. 635—Headen v. Head- 
en, 54 So. 646, 171 Ala. 521. | 
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- Cal.—Stiebel v. Roberts, 109 P.2d 22, 
42 Cal.App.2d 434. 

83. Iowa.—German v. Heath, 116 N. 
W. 1051, 139 Iowa 52. 

84. N.Y.—In re Fenton’s Will, 289 
N.Y.S. 685, 160 Misc. 215, modified 
on other grounds 293 N.Y.S. 818, 
250 App.Div. 771. 

85. Mo.—Nelson v. Troll, 156 S.W. 
16, 173 Mo.App. 51. 

86. Wash.—In re Churchill’s Estate, 
290 P. 218, 157 Wash. 640. 

87. Application, before administra¬ 
tion. 

(1) Prior to grant of letters of ad¬ 
ministration, the application of the 
widow is unavailing, and until let¬ 
ters testamentary or administration 
are granted the court has no juris¬ 
diction to allow a claim for the ex¬ 
emption.—Krawczyk’s Estate, 11 Fa. 
Dist. 179. 

(2) Under the express provisions 
of statute a widow cannot apply for 
the setting apart of exempt property 
to her before administration, unless 
sixty days have elapsed since dece¬ 
dent's death without administration. 
—Headen v. Headen, 64 So. 646, 171 
Ala. 521. 
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plication must be made within the time limited by 
statute. 88 Thus, where directed by statute, the ap¬ 
plication must be made at the term of the court at 
which letters of administration are taken out. 89 
Applications for allowances have been held to be 
timely when made during the term of the court 
at which final settlement is made 90 or after the fil¬ 
ing of an inventory and appraisement. 91 

It has been held that an allowance for the sup¬ 
port of the family may be made by the probate 
court before the return of the inventory and ap¬ 
praisal, 92 or before exempt property and homestead 
have been set apart for the use of the family. 93 
However, statutes sometimes limit the power of the 
court to make allowances to the widow so that it 


can be exercised only in settling the accounts of the 
executor or administrator, 94 and it has also been 
held that a widow's allowance cannot be made until 
after inventory and appraisement and order of 
court approving such appraisement. 95 

§ 355. - Jurisdiction 

Under statutory regulations probate courts usually 
have jurisdiction of proceedings; for an allowance to a 
surviving spouse and such courts may not exceed the 
Jurisdiction conferred on them by the statute. 

Probate courts usually have jurisdiction under 
statutes of proceedings for an allowance or allot¬ 
ment in favor of a surviving spouse, 98 including 
jurisdiction to determine which of two claimants 
is entitled to a widow's award, 97 to determine 


88. N.C.—Gillespie v. Hymans, 15 
N.C. 119. 

Effect of delay in applying: see su¬ 
pra § 347. 

Application to set aside personalty 
without appraisement 
The petition of a widow to have 
personal estate of less than five hun¬ 
dred dollars set aside without ap¬ 
praisement under the Act of June 7, 
1917, § 12 (f), P.D. 447, as amended 
by the Act of May 12, 1931, § 1, *P.L. 
116, 20 P.S. § 477, on account of her 
exemption cannot be granted after 
letters of administration have al¬ 
ready been issued to an adminis¬ 
trator who has legal possession of 
the assets of the estate. The very 
purpose of the act is to avoid the 
cost of administration on intestates' 
estates of less than five hundred dol¬ 
lars.—In re Madeira’s Estate, 33 Pa. 
Dist. & Co. 717, 52 York 137. 
Necessity for appraisement see su¬ 
pra § 352. 

89. N.C.—Gillespie v. Hymans, 15 
N.C. 119. 

90. Mo.—Coulter v. Lyda, 76 S.W. 
720, 102 Mo.App. 401. 

91. Pa.—Krawczyk’s Estate, 11 Pa. 
Dist. 179. 

Allowance after return of inventory 

Under Vernon’s Sayles Civ. St. 
Annot.1914 art. 3413, authorizing the 
court to set aside exempt property 
for the benefit of the widow and 
minor children and unmarried daugh¬ 
ters remaining with the family of 
deceased, the exemptions are to be 
set aside by an order of the probate 
court after the return of an inven¬ 
tory showing what exempt property 
was among the effects of the deceas¬ 
ed.—Gould v. Gresham & Son, Tex. 
Civ.App., 247 S.W. 316. 

92. Minn.—Strauch v. Uhler, 104 N. 
W. 53i>, 95 Minn. 304. 

24 C.J. p 264 note 43. 

93. Cal.—In re Snowball, 104 P. 446, 


156 Cal. 235—Garrity’s Estate, 38 
P. 628, 41 P. 481, 108 Cal. 463. 

94. R.I.—Burroughs v. Knutton, 13 
A. 108. 

95. Colo.—Whitlock v. Alliance Coal 
Co., 214 P, 546, 73 Colo. 205. 

96. Ga.—Smith v. Smith, 2 S.E.2d 
417, 187 Ga. 743. 

Ill.—See In re Creighton’s Estate, 
201 Ill.App. 271. 

Incidental to jurisdiction over ad¬ 
ministration 

Probate court's jurisdiction to allot j 
personal exemptions is incident to | 
its jurisdiction over administration , 
of estate.—Gray v. Weatherford, 149 
So. 819, 227 Ala. 324. 

Continuing' jurisdiction; loss or di¬ 
vestiture 

(1) The jurisdiction of the probate 
court, under statute, to set aside cer¬ 
tain property to deceased’s widow, 
continues until the administration is 
closed, in the absence of sale or oth¬ 
er disposition placing such property 
beyond the court’s control.—In re 
Iltz’s Estate, 202 P. 409, 104 Or. 59, 
affirmed 206 P. 550, 104 Or. 59. 

(2) Probate court has jurisdiction 
to enter second order granting allow¬ 
ance to decedent's widow out of es¬ 
tate after filing of inventory and 
after first order has ceased to oper¬ 
ate.—In re Broad’s Estate, 25 P.2d 
31, 134 Cal.App. 196. 

(3) Under statute providing for 
such reasonable allowance for sup¬ 
port of testator’s family during set¬ 
tlement of the estate as the county 
judge deems necessary, the court’s 
power to grant such allowance to 
the widow terminates when she re¬ 
ceives all the specific bequests in her 
favor, and accordingly an order for 
a monthly allowance thereafter, 
pending an appeal by her coexecutor, 
is improper.—In re Lyons’ Estate, 
197 N.W. 710, 183 Wis. 276. 

(4) An order for distribution of 
ten thousand dollars to legatee to 


whom testator gave proceeds of a ten 
thousand dollar life policy does not 
prevent court from granting appli¬ 
cation to set aside for the benefit of 
a minor child proceeds of two five 
thousand dollar policies as exempt.— 
Hunter v. Downs, 295 P. 438, 53 Nev. 
132. 

Absence of assets in state 

The exclusive jurisdiction posses¬ 
sed by the probate court of the state 
in which domiciliary administration 
is pending, as regards the surviving 
spouse’s allowance or allotment, is 
not altered by the fact that there 
are no assets within the jurisdic¬ 
tion of such state from which an 
allowance, if made, must be paid.— 
Jaeglin v. Moakley, Mo.App., 151 S. 
W.2d 524. 

Small estates 

(1) On administration of dece¬ 
dent’s estate, which was allegedly 
worth less than three hundred dol¬ 
lars, probate court's order vesting 
fee-simple title in decedent's widow 
was void, being in excess of such 
court's jurisdiction.—Smart v. Mur¬ 
phy, 139 S.W.2d 33, 200 Ark. 406. 

(2) Under statute providing for 
the vesting in widow of all estates 
not worth more than five hundred 
dollars, administrator's notice of his 
appointment confers jurisdiction on 
circuit court to vest in widow land 
of estate not exceeding such sum in 
value.—Bassett v. South, 156 N.E. 
410, 87 Ind.App. 136, rehearing de¬ 
nied 158 N.E. 229, 87 Ind.App. 136. 

(3) Necessity of administration of 
small estates see supra § 5. 

Circuit court cannot make any 
allowance for the support of the 
widow where the probate court, hav¬ 
ing original and exclusive jurisdic¬ 
tion in the matter, was not appealed 
to.—Moore v. Idlor, 26 Ohio Cir.Ct. 
502. 

97. Ill.—Field v. JFIeld, 117 IlLApp. 

307, affirmed 74 N.E. 443, 215 Ill. 

496 . 
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whether the allowance should be denied on the 
ground that claimant has accepted a legacy in lieu 
thereof, 98 and to require a temporary administra¬ 
tor to turn over statutory cash exemption to the 
widow from funds in his hands. 99 Where a sep¬ 
aration agreement between husband and wife mak¬ 
ing complete disposition of their property rights 
has been fully executed, and the wife is nevertheless 
claiming a widow’s allowance, the probate court 
has equitable jurisdiction to pass on the validity 
and effect of such agreement, 1 

In the matter of making the widow’s allowance, 
a probate court has, however, only such jurisdic¬ 
tion and authority as is given to it by statute. 2 The 
court should not, in this connection, determine mat¬ 
ters which lie outside its own statutory jurisdiction 
and pertain to the ordinary courts of 'justice 3 or 
matters of which jurisdiction has previously been 
obtained by another court. 4 Under a mandatory 
statute requiring a court to set aside exempt prop¬ 
erty on application of the widow, such court has 
no jurisdiction to make an order denying such ap¬ 
plication. 5 

The time at which jurisdiction of a probate court 
attaches with respect to proceedings to set aside 
property to a surviving spouse may be postponed 


until the happening of certain events specified in 
the will of decedent. 6 

Allowance in vacation. Under a statute provid¬ 
ing for an allowance in favor of a widow, the 
court or chancellor in vacation may, on proper 
application, make such allowance. 7 

In aid of orders of allozvance or exemption. The 
court possessing jurisdiction to make an allowance 
in favor of a surviving spouse has power to grant 
such orders or entertain such proceedings as may be 
necessary to enforce a setting apart of such allow¬ 
ance or exemption; 8 

§ 356. — Parties and Notice 

a. Parties 

b. Notice 

a. Parties 

The heirs or personal representative of the decedent, 
the widow on her own behalf or on behalf of herself and 
the children, and the representatives of the widow and 
children may make application for an allowance from 
the estate ©f the decedent. 

A petition for an allowance on behalf of the sur¬ 
viving spouse or children may be made by the per¬ 
sonal representative, 9 or heirs 10 of the decedent, 
by the widow for herself 11 or for herself and minor 


98. Ga.—Kerr v. McAnally. 188 S.E. 
687, 183 Ga. 365. 

99. N.Y.—In re Levine's Estate, 234 
N.Y.S. 255, 157 Misc. 454. 

1- Cal.—In re Yoell, 129 P. 999, 164 
Cal. 540. 

2. Cal.—Sonnicksen v. Sonnicksen, 
113 P.2d 495, 45 Cal.App.2d 46. 

Ga.—Latham v. Fowler, 16 S.E. 2d 
591, 192 Ga. 686. 

Pa.—In ro Moore's Estate, 86 Pittsb. 
Leg.J. 627. 

24 C.J. p 264 note 47. 

Nonresident decedent 

(1) Under a statute providing for 
•ancillary administration proceedings 
for the benefit of creditors, on a 
finding in proceedings to probate a 
will that decedent was a nonresident 
where it appears that he has no 
creditors in the state and in the ab¬ 
sence of any suggestion that his es¬ 
tate is insolvent, the court is with¬ 
out jurisdiction to make an allow¬ 
ance for widow.—In re Eaton's Will, 
202 N.W. 309, 186 Wis. 124. 

(2) The jurisdiction of a court ex¬ 
ercising ancillary administration is 
not enlarged, as regards power to 
grant an allowance or allotment to 
surviving spouse, by the mere fact 
that the only asset of the nonresi¬ 
dent decedent happens to be situated 
in the state.—Jaeglin v. Moakley, 
Mo.App., 151 S.W.2d 624. 


3. Cal.—Sonnicksen v. Sonnicksen, 
113 P.2d 495, 45 Cal.App.2d 46. 

24 C.J. p 264 note 48. 

Conflicting claims as to title or own¬ 
ership 

In proceedings for an allowance to 
a family, or surviving spouse, the 
court has no jurisdiction to deter¬ 
mine questions relating to conflicting 
claims to title or ownership of prop¬ 
erty. 

Cal.—Sonnicksen v. Sonnicksen, su¬ 
pra. 

Ga.—Latham v. Fowler, 16 S.E.2d 
591, 192 Ga. 686—Smith v. Pitch- 
ford, 5 S.E.2d 766, 189 Ga. 309— 
Hendrix v. Hendrix, 197 S.E. 926, 
58 Ga.App. 144. 

24 C.J. p 264 note 48 [b]. 

Charging property 

(1) Under statute making an al¬ 
lowance payable out of the assets 
of the estate, the court is without 
power to make such allowance a 
charge on decedent's property which 
has passed to his heirs.—In re 
Binge's Estate, 105 P.2d 689, 5 Wash. 
2d 446. 

<2) Property subject to allowance 
generally see supra § 337. 

4. Tenn.—Hall v. Hall, Ch.A., 59 S. 
W, 203. 

5. Superior court sitting In probate 
Is without jurisdiction to deny wid¬ 
ow's application to set aside insur¬ 
ance as exempt property.—Mahoney j 
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v. National Surety Co., 264 P. 304, 
89 Cal.App. 148. 

6. Attaining of certain age or death 
prior thereto 

Where will made no provision for 
distribution of trust estate thereby 
created out of residue for benefit of 
child in event child died without 
issue before vesting of estate in 
child at a specified age, until the 
child dies prior to attaining such 
age, or actually attains it, a probate 
court has no jurisdiction to deter¬ 
mine whether testatrix died intes¬ 
tate as to any property which might 
be set off to husband as exempt 
property.—In re King's Estate, 12 N. 
Y.S.2d 818, 171 Misc. 461. 

7. Xf appraisers make no allowance 
for widow's support for year, court 
or chancellor in vacation may, on 
proper petition therefor, make al¬ 
lowance.—Gilmer v. Gilmer, 117 So. 
371, 151 Miss. 23. 

a Ga.—Smith v. Smith, 22 S.E. 332, 
96 Ga. 772. 

24 C.J. p 263 note 37. 

9. Cal.—Garrity’s Estate, 38 P. 628, 
41 P. 485, 108 Cal. 463. 

24 C.J. p 264 note 53. 

10. Ala.—Hopkins v. Crews, 124 So. 
202, 220 Ala. 149. 

11. Ala.—McLean v. Martin, 45 So. 
295, 155 Ala. 208. 

24 C.J. p 265 note 54. 
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children, 12 or by a committee in lunacy if she is 
insane, 13 or on behalf of minors by a guardian 14 
or next friend. 15 An application for a widow’s al¬ 
lowance may be made by the personal representa¬ 
tives of a deceased widow. 16 

All persons interested should be made parties, 
such as the administrator 17 and children, whether 
minor 18 or adult. 19 

b. Notice 

According to some authorities, notice of an applica¬ 
tion for an allowance to a surviving spouse is required. 

There are cases to the effect that notice of the 
widow’s petition for an allowance and proceedings 
thereunder should be given to the executor or ad¬ 
ministrator, 20 unless he otherwise has notice 21 or 
has waived formal notice by his voluntary appear¬ 
ance; 22 and it has been indicated that one claim¬ 
ing to be an heir of decedent is entitled to notice 
of proceedings for a family allowance. 23 On the 
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other hand, it has been considered in a number of 
cases that notice to the personal representative or 
the heirs is not essential to the jurisdiction of the 
court; 24 and an allowance will not be disturbed 
for want of notice. 25 Where there is no adminis¬ 
tration of the estate, notice to a personal represent¬ 
ative need not be given. 26 

Notice to general creditors is not ordinarily re¬ 
quired, 27 although it has been held that such notice 
is necessary. 28 

The widow and children cannot complain that 
notice of the proceedings was not given to others. 29 

When entire estate set aside . Under a statute 
providing for the setting aside to the widow of the 
entire estate when it does not exceed a certain sum 
in value, notice of the proceedings to interested 
persons must be given when required by the stat¬ 
ute. 80 The notice is sufficient when it complies 
with the terms of the statute. 31 


12. Ga,—Farmers Bank of Tifton v. 
Williams, 5 S.E.2d 195, 188 Ga. 789. 

Effect as regards children 

Where the widow acts for her min¬ 
or children as well as for herself, 
such children are plaintiffs, and the 
judgment is in their behalf.—Hen¬ 
drix v. Causey, 96 S.E. 180, 148 Ga. 
164. 

13. Pa.—Baker's Estate, 25 Pa.Dist. 
650—Garrett’s Estate, 14 Wkly.N. 
C. 310. 

14. Miss.—Edwards v. McGee, 27 
Miss. 92. 

Pa.—Eddy’s Estate, 12 Phila. 17. 

15. Ga.—Butts v. Pugh, 54 Ga. 465. 

16. Ohio.—In re Crouse’s Estate, 184 
N.E. 253, 44 Ohio App. 31. 

17. U.S.—McElmurray v. Loomis, C. 
C.Ga., 31 F. 395. 

24 C.J. p 265 note 59. 

18. Tex.—Woolley v. Sullivan, 45 S. 
W. 367, 46 S.W. 629, 92 Tex. 23, 
modifying, Civ.App., 43 S.W. 919. 

18. N.Y.—Schmitt v. Kahrs, 1 Dem. 
Surr. 114. 

20. Mich.—Bacon v. Perkins, 58 N. 

W. 835, 100 Mich. 183. 

24 C.J. p 265. note 63. 

Form of notice 

Oral notice is sufficient.—Bacon v. 
Perkins, 58 N.W. 835, 100 Mich. 183. 
Service of notice 

(1) Service on attorney for execu¬ 
tor of copy of widow’s petition for 
order to set apart to her a probate 
homestead is sufficient.-r~in re Grus- 
sing’s Estate, 59 P.2d 152, 15 Cal. 
App. 2d 11. 

(2) Under statute requiring no¬ 
tice as an incident to administration, 
and not to confer jurisdiction on the 
court, service of widowjs application 
for second year's sypt>ort ; is suffi¬ 


cient, where acknowledged by attor¬ 
neys who have already appeared as 
attorneys of record for administra¬ 
tor, notwithstanding attorney-client 
relationship has been privately ter¬ 
minated.—Rooke v. Day, 167 S.E. 762, 
46 Ga.App. 379. 

(3) A notice posted under the or¬ 
der of the court, as authorized by 
statute, is sufficient to give court 
jurisdiction.—In re Hamilton's Es¬ 
tate, 184 P. 337, 108 Wash. 326. 
Receivership of estate 

Notwithstanding receivership of 
estate, the executor* is the "personal 
representative’’ contemplated by 
statute as the person to be given no¬ 
tice of application for allowance to 
widow.—Dougherty - Little - Redwine 
Co. v. Hatcher, 151 S.E. 796, 169 Ga. 
858. 

Time of service of notice 

Notice required by statute to be 
served on the representative of the 
estate heed not be served any par¬ 
ticular length of time before filing 
of widow's application.—Rooke v. 
Day, 167 S.E. 762, 46 Ga.App. 379. 

21. Ga.—Forbes v. Anderson, 54 Ga. 
93. 

22. Cal.—Johnson v. Tyson, 45 Cal. 
257. 

Ga.—Butts v, Pugh, 54 Ga. 465. 

23. Utah.—Child v. District Court 
of Second Judicial Dist., 14 P.2d 
1110, 80 Utah 243. 

24. Hawaii.—In re Estate of Baker, 
34 Hawaii 263. 

Miss.—Prentiss v. Turner, 155 So. 
214, 170 Miss. 496—Gilmer v. Gil¬ 
mer, 117 So. 371, 151 Miss. 23. 
Or*—Ferguson v. Holborn, 211 P. 953, 
106 Or. 566. 

24 C.J, p 265 note 66. 


Reasons for rule 

(1) Where the proceeding for al¬ 
lowance to surviving spouse is re¬ 
garded as being in rem, see supra § 
353, personal notice to the personal 
representatives or heirs of decedent 
is not essential.—Stiebel v. Roberts, 
109 P.2d 22, 42 Cal.App.2d 434—24 
C.J. P 265 note 66 [b]. 

(2) The surviving spouse is enti¬ 
tled under statute to an allowance 
as a matter of right on grounds of 
public policy.—In re Dougherty, 86 
P. 39, 34 Mont. 336, 343. 

25. Miss.—Morgan v. Morgan, 36 
Miss. 348. 

R.I.—Babcock v. Hopkinton Prob, Ct., 
30 A. 461, 18 R.I. 555. 

26. Ga.—Parks v. Gresham, 195 S. 
E. 728, 185 Ga. 470. 

27. Cal.—In re Palomares, 63 Cal. 
402. 

24 C.J. p 265 note 68. 

2a Ga.—Fischesser v. Thompson, 
45 Ga, 459. 

29. Ga.—Hendrix v. Causey, 96 S. 
E. 180, 148 Ga, 164. 

30. Cal.—Wills v. Booth, 91 P. 759, 
6 Cal.App. 197. 

Notice to creditors 

Cal.—Wills v. Booth, supra. 

After estate set apart 

Under express statutory provision, 
notice to creditors must not he given 
after the estate is set apart to the 
widow.—Browne v. Sweet, 59 P. 774, 
127 Cal. 332—In re Atwood’s Estate, 
59 P. 770, 127 Cal. 427—Wills v. 
Booth, 91 P. 759, 6 Cal.App. 197. 

31. Cal.—Wills v. Booth, supra,. ' 
Sufficiency of notice 

(1) Service by posting is sufficient. 
—In re Hamilton’s Estate, 184 P. 
337, 108 Wash. 32.6. , ; !: 4 \ ri 
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§ 357. - Application or Petition 

Under some statutes formal applications in writing 
for allowances must be filed. 

Under some statutes a formal application for an 
allowance to the surviving spouse or children is 
essential 32 and such application must be in writ¬ 
ing. 33 Under other statutes a formal application 
for an allowance is not necessary; 34 and under par¬ 
ticular statutes it is held that the application need 
not be in writing. 33 Whether or not a formal ap¬ 
plication has been filed may be immaterial where 
all parties recognize as valid an order making an 
allowance. 36 

An application for a family allowance should 
sufficiently allege facts warranting such allow¬ 


ance, 37 such as a valid and subsisting marriage be¬ 
tween decedent and applicant claiming as widow, 33 
and the existence of funds with which to pay such 
allowance; 39 and the application should comply 
with the requirements of applicable statutes. 40 
Where a homestead has been set apart to the wid¬ 
ow and children, it has been held proper to refuse 
to make a family allowance out of the estate where 
the petition therefor failed to state that the tome- 
stead was insufficient for the support of the fam¬ 
ily. 41 The allegations in an application or petition 
for a family allowance need not, however, be pre¬ 
cise, and informalities and omissions are treated 
with leniency. 42 

Amendment. Where the statute does not require 


(2) In the absence of statutory 
provision, the required notice need 
not be by publication.—Wills v. 
Booth, 91 P. 759, 6 Cal. App. 197. 

32. Ala.—Bank of Columbia v. Mc- 
Elroy, 165 So. 105, 231 Ala. 454. 

Mo.—Lynch v. Jones, 247 S.W. 123. 

Pleading's in probate proceedings 
do not meet requirements for formal 
application in separate proceedings 
for a widow’s allowance, particularly 
where the pleadings in the probate 
proceedings are not specifically made 
a part of such separate proceedings. 
—Terrell v. Terrell, La. App., 151 So. 
661, affirmed 155 So. 57. 

Separate petitions for personalty and 
realty 

While it would be the better prac¬ 
tice to file separate petitions for the 
widow’s personal property exemp¬ 
tion and for her statutory allotment 
out of the realty, relief may be gran¬ 
ted under a petition praying for both. 
—Callahan’s Estate, 21 Pa.Dlst. 356. 

33. Ga.—Fischesser v. Thompson, 45 
Ga. 459. 

34. Tex.—In re Mays’ Estate, Civ. 
App., 43 S.W.2d 306, error refused. 

Claim for each payment 
It is not essential that there be a 
formal filing of a claim for each 
payment for the support of widow 
and children.—Matheson v. National 
Surety Co., C.C.A.Alaska, 41 F.2d 165. 

35. Hawaii.—In re Estate of Baker, 
34 Hawaii 263. 

Mo.—Cummings v. Cummings, 51 Mo. 
261. 

36. Colo.—Hale v. Burford, 214 P. 
643, 4Z Colo. 197. 

37. Ala.—Bank of Columbia v. Mc- 
Elroy, 165 So. 105, 231 Ala, 454. 

Hawaii.—In re Ching Lum’s Estate, 
31 Hawaii 469, rehearing denied 31 
Hawaii 533. 

N.Y.—In re Kelly’s Estate, 20 N.Y.S. 
2d 684, 174 Misc. 860. 


Petition held sufficient 
Ala.—Hardy v. Morgan, 189 So. 878, 
238 Ala 251. 

38. Hawaii.—In re Ching Lum’s Es¬ 
tate, 31 Hawaii 469, rehearing de¬ 
nied 31 Hawaii 533. 

Uncertainty as to validity of mar¬ 
riage 

Where allegations of petition ren¬ 
dered it uncertain whether claim was 
based on valid marriage such peti¬ 
tion is insufficient.—In re Ching 
Lum’s Estate, supra. 

39. Allegations held sufficient 

A complaint by a widow against 
the administrator to recover her 
statutory allowance, which alleges 
that she has demanded the amount 
of the administrator, and although 
"said administrator had, as such, 
sufficient funds with which to com¬ 
ply with said demand, or a part 
thereof,” he refused to pay, suffi¬ 
ciently alleges the existence of funds 
with which to pay the allowance.— 
Brown v. Bernhamer, 65 N.E. 580, 
159 Ind. 538. 

40. Ala.—Hardy v. Morgan, 189 So. 
878, 238 Ala. 251—-Bank of Colum¬ 
bia v. McElroy, 165 So. 105, 231 
Ala. 454. 

Hawaii.—In re Ching Lum’s Estate, 
31 Hawaii 469, rehearing denied 
31 Hawaii 533. 

Allegations as to claim of homestead 

Under a statute providing for an 
allowance to a surviving spouse 
where it is made to appear that “no 
homestead has been claimed in the 
manner provided by law,” a petition 
alleging "that no declaration of 
homestead was ever filed upon any 
of said described property by de¬ 
ceased or the petitioner” is sufficient, 
—In re Johnson’s Estate, 194 P. 834, 
114 Wash. 61. 

41. Cal.—Luther’s Estate, 7 P. 708, 
67 Cal. 319. 

42. Ga.—Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 189 
Ga. 419—Farmers Bank of Tifton 


v. Williams, 5 S.E.2d 195, 188 Ga. 

789. 

24 C.J. p 265 note 73. 

Technical objections to form of ap¬ 
plication see infra § 358. 

Humber of minor children 

The fact that widow’s application 
for year’s support referred to “eight 
minor children surviving,” without 
mentioning names, whereas the num¬ 
ber should have been stated as seven, 
and thus erroneously included a mar¬ 
ried daughter of decedent, did not 
affect validity of the year’s support 
proceeding, especially where apprais¬ 
ers’ return recited merely that sup¬ 
port was to “the widow and minor 
children.”—Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 189 
Ga. 419. 

Fraud 

Where a widow whose husband 
had died testate petitioned for an al¬ 
lowance from his estate for a year’s 
support for herself and minor chil¬ 
dren, the petition alleging that the 
husband died intestate, that there 
was a certain sum in the hands of 
the executors, and stating what sum 
was necessary for support of herself 
and children, a charge that the peti¬ 
tion was fraudulent was not support¬ 
ed, although the widow had means of 
her own when the petition was made. 
—Busby v. Busby, 95 N.W. 191, 120 
Iowa 536—24 C.J. p 265 note 78. 

Prayer for allowance and to set 
aside judgment 

A petition "in the nature of a bill 
in equity for a new trial,” by minor 
children of an insolvent decedent, 
asking that a judgment of foreclo¬ 
sure in which they were not made 
parties be set aside, and also asking 
the court to fix and pay out of cer¬ 
tain property their allowance, is suf¬ 
ficient as to the prayer for allow¬ 
ance, although they are not entitled 
to have the judgment set aside.— 
Woolley v. Sullivan, 45 S.W. 377, 46 
S.W. 629, 92 Tex. 28, modifying, Civ. 
App., 43 S.W. 919. 
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a widow’s application for the setting apart of ex¬ 
empt property of her deceased husband’s estate to 
be verified, such application may be amended by 
inserting the name of a minor child, who was en¬ 
titled to participate in the allowance. 43 

Annexation of will to application . It is not nec¬ 
essary that a copy of the will be attached to the 
complaint of a widow although the will devises to 
her such part of her husband’s estate “as she may 
be entitled to under the statutes in force at the 
time of his death, and nothing more,” her action 
being under the statute, and not on the will. 44 

Dismissal; successive applications . An applica¬ 
tion for an allowance as a surviving spouse may be 
subject to dismissal or withdrawal by either the 
applicant or the court. 45 An order dismissing the 
application does not on the principle of res judi¬ 
cata, or otherwise, preclude or estop the applicant 
from making at a subsequent term of court a sec¬ 
ond application for such allowance. 46 

§ 358. - Objections and Exceptions 

Any person concerned in the administration of the 
estate may ordinarily interpose objections to the granting 
of an allowance to a surviving spouse or children. 

Any person concerned in the administration of 
the estate may ordinarily contest the right of a 
surviving spouse or child to an allowance or inter¬ 
pose a caveat to an application for a year’s sup¬ 


port. 47 However, it has been held that opposition 
to the allowance on the part of the personal repre¬ 
sentative is not contemplated, 48 and mere technical 
objections to the form of the application are not 
available. 49 

Objections and exceptions to the allowance, when 
available, should be clear and specific, as well as 
seasonably made. 50 So it has been held that, where 
the ordinary has duly complied with the statutory 
requirements as to issuing citation and publishing 
notice with regard to an application for a year’s 
support, it is too late, after the adjournment of 
the term of his court to which the citation is re¬ 
turnable, to file objections to the granting of such 
application; 51 and an objection which is not made 
until after the confirmation of a widow’s allow¬ 
ance has been held to be too late. 52 It has been 
held, however, that heirs and creditors who are 
not given notice of an application for a family al¬ 
lowance may come into court at any subsequent 
time, including the hearing on the final account, 
and object to such allowance as excessive or un¬ 
reasonable. 53 At all events there must be compli¬ 
ance with the statute governing the mode for test¬ 
ing the validity of a claim for an allowance to a 
surviving spouse. 54 

The mere fact that personal representatives of 
decedent pay inferior claims against the estate prior 
to the time when they are required to be paid does 


43. Ala.—McLean v. Martin, 45 So. 
295, 155 Ala. 208. 

Amendment of petition at hearing 
see infra § 360. 

44. Ind.—Brown v. Bernhamer, 65 
N.E. 580, 159 Ind. 538. 

45. Ga.—Montgomery v. Paradise, 9 
S.E.2d 196, 62 Ga.App. 655. 

46. Ga.—Montgomery v. Paradise, 
supra. 

47. Ga.—Montgomery v. Paradise, 9 
S.E.2d 196, 62 Ga.App. 655—Ward- 
law v. Wardlaw, 154 S.E. 159, 41 
Ga.App. 538. 

Pa.—See In re Moore’s Estate, 86 
Fittsb.Leg.J. 527. 

24 C.J. p 266 note 81. 

Estoppel 

(1) Persons interested in .an intes¬ 
tate’s estate are not estopped to ob¬ 
ject to an allowance to the widow 
for a period after the expiration of 
a reasonable time for the settlement 
of the estate, because they could 
have compelled her, as administra¬ 
trix, to have settled and distributed 
the estate promptly, but failed to do 
so.—In re Dougherty, 86 P. 38, 34 
Mont. 336. 

(2) An assignment of his legacy 
by one child of decedent does not 
preclude such child from contending 


that another child who is also a lega¬ 
tee is not entitled to a child’s award 
from decedent’s estate.—In re Gil¬ 
bert’s Estate, 35 N.E.2d 400, 311 Ill. 
App. 28. 

Failure to plead as tender of general 
issue 

Under statute dispensing with 
formal pleadings in probate matters, 
failure to plead on part of one ob¬ 
jecting to a surviving spouse's allow¬ 
ance may be regarded as a tender of 
the general issue under which there 
may be interposed any consistent de¬ 
fenses tending to defeat the claim 
for such allowance.—Hall v. Green- 
well, 85 S.W.2d 150, 231 Mo.App. 

1093. 

Particular persons who may object 

(1) Creditor.—Crummey v. Crum- 
mey, 197 S.E. 501, 58 Ga.App. 57. 

(2) Heirs of decedent. 

Ga.—Goodman v. Goodman, 138 S.E. 

265, 36 Ga.App. 768. 

Hawaii.—In re Estate of Baker, 34 
Hawaii 263. 

(3) Privy in estate to heir of de¬ 
cedent.—Federal Land Bank of Co¬ 
lumbia v. Henson, 144 S.E. 728, 166 
Ga. 857. 

(4) Other persons, see 24 C.J. p 
| 266 note 81 [a], [b]. 
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Notice 

In the absence of statute requir¬ 
ing that the applicant for allowance 
be given notice of the filing of a 
caveat, such notice is unnecessary.— 
Davis v. City of Atlanta, 185 S.E. 
279, 182 Ga. 242. 

4)9. Miss.—Prentiss v. Turner, 155 

So. 214, 170 Miss. 496. 

Reason for rule 

Permitting such opposition would 
tend to defeat the beneficial purpose 
of the statute which is to give relief 
to persons whose helpless condition 
requires immediate means of sup¬ 
port.—Prentiss v. Turner, supra. 

49. Ga.—Rhames v. Stokes, 112 S. 
E. 380, 28 Ga.App. 598. 

50. Ga.—Jackson v. Warthen, 36 S. 
E. 234, 110 Ga. 812. 

24 C.X. p 266 note 82. 

51. Ga.—Jackson v. Warthen, 36 S. 
E. 234, 110 Ga. 812. 

52. Pa.—In re Leisey’s Estate, 31 
Fa.Dist. & Co. 127, 45 Lanc.Rev. 
658. 

53. Hawaii.—In re Estate of Baker, 

* 34 Hawaii 263. 

54. Ala.—Hicks v. Ward, 198 So. 
705, 240 Ala. 236. 
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not constitute a defense to a widow’s superior claim 
to support. 95 

§ 359. — Evidence 

General rules relating to evidence ordinarily apply In 
proceedings for an allowance to a surviving spouse or 
children. 

It is incumbent on the petitioner to show all facts 
necessary to establish the right to an allowance, 56 
as that she was decedent’s lawful wife at the time 
of his death, 57 that the allowance is necessary, 68 
or that the children have no other resources, 59 the 
rule imposing on the widow as • applicant for sup¬ 
port the burden of proving her right to an allow¬ 
ance being particularly applicable on objections by 
the personal representatives of decedent. 60 Under 
certain statutes, however, on the trial of an issue 
formed by objections filed by persons other than 
personal representatives of decedent, the burden of 
proving that applicant is not entitled to statutory 
support as widow is on caveators or objectors. 61 
Moreover, where the marriage of applicant and 
decedent is not denied, the burden of showing that 
she is not.entitled to the statutory exemption of a 
widow is on the party opposing her application. 62 
Those persons opposing the application for a wid¬ 
ow’s allowance likewise have the burden of prov¬ 
ing that applicant has forfeited her right to such 
allowance; 68 that decedent left a will whereby he 
disposed of his property to persons including such 
objectors but excluding his widow; 64 and that the 
amount at which the property set apart to the wid¬ 
ow has been valued is disproportionate. 65 The 


presumption, however, being that decedent’s widow 
was a member of his family, 66 and a proper person 
to receive the family allowance and to have the 
custody of the children, 67 proof that applicant is 
the widow imposes on one opposing the applica¬ 
tion the burden of showing that she was not a mem¬ 
ber of decedent’s family at the time of his death. 68 
The burden is on the one asserting it to show the 
fact of divorce 69 or the nonresidence of decedent, 70 
except where decedent’s will recited that he was a 
nonresident, in which case the widow applying for 
an allowance must show his residence. 71 

Applicant for a widow’s allowance must prove 
that decedent was sane at the time of reconcilia¬ 
tion after a separation agreement, where it ap¬ 
pears that he was insane prior to such time. 72 The 
mere fact that decedent had a certain sum of mon¬ 
ey in bank at the time of his death does not create 
a presumption that his widow applying for sup¬ 
port has possession of such money, 73 it being pre¬ 
sumed that the bank has such money unless it is 
shown to have been withdrawn by some person le¬ 
gally authorized to withdraw it. 74 

Where the widow, in her petition for an allow¬ 
ance, alleges that there was no issue of the mar¬ 
riage, and the administrator, in his petition for let¬ 
ters, alleges that decedent died without issue, the 
fact may be considered established, and no evi¬ 
dence thereof is necessary. 76 

Admissibility. General rules of evidence govern 
as to the admissibility of evidence in proceedings 
for family allowances. 76 


55. Ga.—McLean v. McLean, 18X S. 
E. 707, 51 Ga.App. 751. 

56. Ga.—Cheney v. Cheney, 73 Ga. 

66 . 

24 C.J. p 266 note 86. 

57. X^a.—Succession of Baltimore, 
App., 176 So. 684. 

24 C.J. p 266 note 86. 

5a La.—Succession of Baltimore, 
supra. 

24 C.J. p 266 note 87. 

59. Iowa.—Caldwell v. Caldwell, 6 
N.W. 714, 64 Iowa 466. 

Wash.—Stewfn v. Thrift, 70 P. 116, 
30 Wash. 36. 

60. Ga.—Cheney r. Cheney, 73 Ga. 

66 . 

61. Ga*—Hill v, Hill, 190 3.E. 411, 
65 Ga.App. 600. 

68- Pa.—In re Meh&ffey’s Estate, 
156 A, 746, 102 Pa.Super. 228. 

Pa-—In re S tough’s Estate, 53 
York Leg.Rec. 182. 

Separation 

It is Incumbent on one who claims 
that a wife has forfeited her right 
to allowance by reason of her sepa- 


i ration from decedent to show that 
[ there was no sufficient cause to jus¬ 
tify such separation.—In re Slavin- 
sky’s Estate, 23 Wash.Co., Pa., 55— 
In re Stough’s Estate, 53 York Leg. 
Hoc, Pa., 182—24 C.J. p 260 note 91. 

64. Wash.—In re Calvin's Estate, 62 
I\2d 461, 188 Wash. 283. 

65. Ga.—Calhoun Nat. Bank v, Sla¬ 
gle, 186 3.E. 445, 53 Ga.App. 553. 

66. Idaho.—Lemp v. Lemp, 184 P. 
224, 32 Idaho 393. 

Pa,—In re Stavinsky’s Estate, 21 
Wash.Co. 56. 

67. Cal.-—In re McSwaln, 168 P. 117, 
176 Cal, 280, 

Pa*—In re Stavinsky's Estate, 21 
Wash.Co. 55. 

GS. Idaho.—Lemp v. Lemp, 184 P. 
224, 32 Idaho 393. 

Pa.—In re Stavinsky’s Estate, 21 
Wash.Co. 66. 

69. Iowa.—In re Edwards, 10 N.W. 
793, 68 Iowa 431. 

Pa.—In re Stavinsky’s Estate, 21 
Wash.Co. 55. j 


70. Pa.—O’NelH's Estate. 11 Pa.Co. 
491. 

71. Mass.—Shannon v. White, 109 
Mass. 146. 

72. Mo.—Wormington v. Worming- 
ton, 47 S.W.2d 172, 226 Mo.App. 
195. 

73. Ga.—Chapman v. Chapman, 1 S. 
E.2d 697 t 59 Ga.App. 602. 

74. Ga.—Chapman v. Chapman, su¬ 
pra. 

75. La.—In re Corell’s Estate, 83 So. 
13, 145 La. 788. 

76. Evidence held admissible 

(1) Evidence of the financial con¬ 
dition of the estate is admissible.— 
Strauch v. Uhler, 104 N.W, 635, 95 
Minn. 304. 

(2) Where the guardian of dece¬ 
dent’s child applies for a separate 
allowance for his ward, the widow, 
to whom a family allowance has 
been made, should be allowed to tes¬ 
tify that she is willing and able 
properly to support the child.—In 
re McSwain, 168 P. 117, 176 CaL 280. 
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Weight and sufficiency . General rules relating apply in proceedings for family allowances. 77 
to the weight and sufficiency of evidence ordinarily 


(3) A contract between a widow 
and other devisees disposing of the 
estate otherwise than as directed by 
the will which, by decree, has been 
determined to be a valid contract is 
admissible on the hearing of the 
widow’s application for an allow¬ 
ance.—In re Rogers, 169 N.W. 477, 
141 Minn. 93. 

(4) The poverty of the mother 
having custody of decedent's minor 
children is inadmissible on the issue 
whether an allowance should be 
made in their favor.—In re Snow¬ 
ball, 104 P. 446, 156 Cal. 235. 

(5) In widow’s application for 
year’s support, evidence as to the 
lapse of time between death of hus¬ 
band and application, and circum¬ 
stances showing support, or waiver 
thereof, is admissible.—Federal Land 
Bank of Columbia v. Henson, 144 S. 
13. 728, 166 Ga. 857. 

(6) Testimony that prospective 
purchaser, on being informed that he 
could not buy land of decedent with¬ 
out his widow’s assent, replied that 
he could is admissible in suit involv¬ 
ing such widow's application for 
year’s support.—Federal Land Bank 
of Columbia v. Henson, supra. 

(7) Evidence regarding prenuptial 
agreement between widow applicant 
and decedent, providing that on 
death survivor would not claim prop¬ 
erty of other is admissible to deter¬ 
mine interest and credibility of wid¬ 
ow.—In re Calvin’s Estate, 62 P.2d 
461, 18 8 Wash. 283. 

(8) On application for allowance of 
year’s support out of decedent’s es¬ 
tate to one claiming to have been de¬ 
cedent’s common-law wife, record of 
divorce proceedings, wherein jury re¬ 
turned final verdict in favor of total 
divorce for decedent from his former 
wife and decree stipulating that he 
might remarry, may be admissible in 
evidence over caveators’ objection 
that such decree did not follow, but 
added to verdict.—Chance v. Chance, 
5 S.E.2d 399, 60 Ga.App. 889. 

Evidence held inadmissible 

(1) On an application by a widow 
for an allowance pending administra¬ 
tion and the probate of the will, evi¬ 
dence, opposing the application, that 
she wrongfully appropriated money 
of her husband to her own use during 
his lifetime is wholly irrelevant.—In 
re Bump, 92 P. 643, 152 Cal. 274. 

(2) On application for a widow’s 

support, evidence that deceased hus¬ 
band had a certain sum of. money in 
bank at time of his death is inadmis¬ 
sible.—Chapman v. Chapman, 1 SJS. 
2d 697, 59 'Ga-App. 602, . 

(3) Where sole; defense in widow’s 


proceeding to enforce judgment for 
year’s support is payment to appli¬ 
cant, proof of advances made to credi¬ 
tors prior to such judgment is inad¬ 
missible.—Radford v. Bethea, 162 S. 
E. 409, 44 Ga.App. 593. 

(4) Evidence regarding wife’s ne¬ 
cessitous circumstances at husband’s 
death is inadmissible, in absence of 
pleadings to form basis of such proof. 
—Terrell v. Terrell, La.App., 151 So. 
661, affirmed 155 So. 57. 

(5) In proceeding by one claiming 
to be widow of decedent to have cer¬ 
tain property assigned to her, in¬ 
volving issue of revocation of prop¬ 
erty settlement, undated newspaper 
advertisement of decedent giving 
wife's residence as his own is inad¬ 
missible.—In re Boeson’s Estate, 255 
P. 800, 201 Cal. 36. 

(6) Instrument, in form a will, 
which was prepared at instance of 
deceased a few days before his death, 
but which was never executed by 
him, is inadmissible.—In re Calvin’s 
Estate, 62 P.2d 461, 188 Wash. 283. 

77. Slight preponderance of evi¬ 
dence may be sufficient to prove that 
applicant was the lawful wife of 
decedent at the time of his death.— 
Guyger’s Estate, 8 Pa. Co. 308. 

Evidence held sufficient 

(1) To establish a prima facie case 
in an application for family allow¬ 
ance.—In re Hamalian’s Estate, 206 
P. 1011, 57 Cal.App. 169. 

(2) To sustain a claim to home¬ 
stead as widow of decedent.—Succes¬ 
sion of Baltimore, La.App., 176 So. 
684. 

(3) To show marriage to decedent. 
Ga.—Hewlett v. Watson, 67 S.E. 1128, 

134 Ga. 516. 

Pa.—In re Holben’s Estate, 93 Pa. 

Super. 472. 

(4) To sustain finding that appli¬ 
cant is widow of decedent.—Tatum 
v. Williams, 177 So. 629, 235 Ala. 114 
—Cotton v. Cotton, 104 So. 660, 213 
Ala. 336, 

(5) To establish such necessitous 
circumstances of widow as to war¬ 
rant an allowance.—Succession of 
Winkler, 166 So. 140, 184 La. 463- 
Succession of Hawk, 120 So. 93, 9 
La.App. 211. 

(6) To sustain decree as regards 
widow's ownership of certain prop¬ 
erty set apart to her.—Berger v. 
Berger, 94 S.W.2d 620, 264 Ky. 229. 

(7) To support judgment allowing 
widow’s claim against estate, on 
theory that her signature of separa¬ 
tion agreement dividing., property 
i was obtained by dur,ess*rr-ln re 
Means’, Estate, Mo.App., 284 S-.W. 186. 

(8) To justify finding rth&t dece¬ 


dent made no payment under mar¬ 
riage contract, on which widow’s 
claim against estate was based.— 
Williams v. Schneider, Mo.App., 1 S. 
W.2d 232, second case. 

(9) To support finding that widow 
was entitled to quarantine in farm 
land, notwithstanding husband at 
time of death resided on town lots. 
—Prouty v. Hall, Mo.App., 31 S.W.2d 
103. 

(10) To support finding that widow 
had waived right to take exempt 
property of deceased husband.—In re 
Angerer’s Estate, 210 N.W. 810, 202 
Iowa 611. 

(11) To support verdict entitling 
widow to child’s part in estate and 
permitting continuance of application 
for year’s support.—Federal Land 
Bank of Columbia v. Henson, 144 S. 
E. 728, 166 Ga. 857. 

(12) To support a finding that 
claim against estate had been set¬ 
tled, and that estate was solvent.— 
In re Connell’s Estate, 9 P.2d 849, 121 
Cal.App. 703. 

(13) To sustain finding as regards 
misstatements in petition for family 
allowance.—Murray v. Guarantee 
Trust & Savings Bank, 248 P. 1039, 
79 Cal.App. 69. 

(14) To show abandonment of hus¬ 
band within statute, warranting de¬ 
nial of widow's allowance for sup¬ 
port.—Alexander v. Alexander, 139 
A. .685, 107 Conn. 3 01. 

(15) To show that an award to a 
widow for a certain sum was inade¬ 
quate.—Redmon v. Fuller, 136 S.W. 
2d 724, 23 Tenn.App. 623. 

Evidence held insufficient 

(1) To show waiver of right to 
allowance.—In re Williams’ Estate, 
72 P.2d 476, 101 Colo. 262—Hale v. 
Burford, 214 P. 543, 73 Colo. 197. 

(2) To show forfeiture by appli¬ 
cant of right to allowance. 

N.Y.—In re Zolessi’s Will, 277 N.Y.S 

137, 154 Misc. 313. 

Pa.—In re Stough’s Estate, 53 York 

Leg.Rec. 182. 

(3) To demand finding that widow 
was estopped from claiming a child's 
part of decedent’s estate or from 
prosecuting her application, for a 
year’s support.—Federal Land Bank 
of Columbia v. Henson, 144 S.E. 728, 
166 Ga. 857. 

(4) To establish, as required by 
statute, the existence of will or of 
terms thereof.—In re Calvin’s Estate, 
62 P.2d 461, 188 Wash. 283. 

(5) Other cases. 

Ark.—Buhrmester v. Buhrmester, 260 

&.W. 410, 163 Ark. 539. 

Pa.—Int re Stavinsky’s Estate, 21 

Wash. Co. 55. 

24 C.J. p 26f> ijqte 87 £bj. ’ 
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§ 360. - Trial or Hearing, and New Trial 

a. Trial or hearing 

b. New trial; rehearing 

a. Trial or Hearing 

The trial or hearing of an application for allowances 
in favor of a surviving spouse or children is largely a 
matter within the discretion of the trial court. 

The hearing of an application for an allowance 
involves the discretionary powers of the court, 78 
as to whether such allowance shall be granted 79 
and the amount of allowance. 80 The time for 
which an allowance may be made may not be long¬ 


er than that prescribed by statute. 81 Within its 
proper discretion the trial court may exercise sum¬ 
mary and plenary powers, 82 as by allowing an 
amendment of the petition, 83 by granting a stay of 
proceedings, 84 or by trying issues out of regular 
order. 85 The discretion of the court does not, 
however, extend to refusing the allowance, where 
the conditions contemplated by the statute provid¬ 
ing therefor exist. 86 

Where a jury trial is had, the functions of the 
jury are confined to a consideration of the facts of 
the case under instructions declaring the law. 87 


78. Mo.—Whaley v. Whaley, 50 Mo. 
677. 

24 C.J. p 266 note 3. 

Hearing 1 on appraisers’ report see 
supra § 352 e (2) (b). 

Person entitled, to invoke 

Residuary legatee may be entitled 
to haVe court, in granting widower 
allowance, exercise sound judicial 
discretion within limits of statute.— 
Appeal of Hilt, 146 A. 439, 128 Me. 
191. 

79. Me.—Appeal of Hilt, supra. 

R.I.—Easton v. Fessenden, 14 A.2d 

508. 

Avoidance of injustice 

In construing and administering 
statutes for allowances to widows 
and children, equity court should be 
careful to do them no injustice.— 
Johnson v. Payne, C.C.AIowa, 26 F. 
2d 450. 

Financial necessity of petitioner 

(1) Under statute expressly mak¬ 
ing petitioner's necessity the under¬ 
lying basis on which judicial dis¬ 
cretion, when exercised, must rest 
for its authority, allowance to wid¬ 
ower of wedding ring and other ar¬ 
ticles of deceased wife merely be¬ 
cause of sentiment associated there¬ 
with, there being no evidence of fi¬ 
nancial necessity, constitutes an 
abuse of such discretion.—Appeal of 
Hilt, 146 A. 439, 128 Mo. 191, 

(2) Necessitous circumstances as 
basis for allowance generally see su¬ 
pra $ 324. 

90. Cal.—In re Clark's Estate, 274 P. 

76, 96 Cal.App. 243. 

Iowa.—In re Bennison, 155 N.W. 835, 
173 Iowa 368. 

Me.-—Hussey v. Titcomb, 144 A. 218, 
127 Me. 423. 

Miss.—Gilmer v. Gilmer, 117 So. 371, 
151 Miss. 23. 

N.Y.—In re McClelland's Adm'x, 235 
N.Y.S. 690, 134 Misc. 166. 

Amount of allowance see supra $6 
333-335. 

31. Insolvent estates 

In case of insolvent estates, allow¬ 
ance must not, under statute, be 
longer than one year after granting 
letters testamentary or of adminis¬ 


tration.—Reed v. Charles Broadway 
Rouse, Inc., 50 P.2d 1097, 174 Okl. 
522. 

82. R.I.—Smith v. Smith, 12 R.I. 
456. 

24 C.J. p 267 note 4. 

83. Ala.—Hudson v. Stewart, 48 Ala. 
204. 

84. p a .—O’Neill’s Estate, 11 Pa.Co. 
491. 

85. Tex.—Leaverton v. Leaverton, 
40 Tex. 218. 

24 C.J. p 267 note 7. 

86. Cal.—In re Hale's Estate, 4 P.2d 
263, 117 Cal.App. 645. 

Nev.—In re MacDonnell's Estate, 53 
P.2d 625, 56 Nev. 346, rehearing 
granted 55 P.2d 834, 56 Nev. 504, 
affirmed 57 P.2d 695, 56 Nev. 504— 
Hunter v. Downs, 295 P. 438, 53 
Nev. 132. 

N.Y.—In re Draper’s Estate, 179 N. 

Y.S. 764, 109 Misc. 404, 

Wash.—In re Welch’s Estate, 94 P. 
2d 758, 200 Wash. 686—-In re 

SchifCner’s Estate, 24 P,2d 434, 174 
Wash. 134—In re Lavenberg, 177 
P. 328, 104 Wash. 515. 

“May set apart” as “must set apart” 
Under a statute providing for the 
setting apart of a family allowance, 
the words “may set apart” should 
be construed as "must set apart.”— 
Lemp v. Lemp, 184 P. 222, 32 Idaho 
397. 

Relationship and circumstance* 
Under statute providing for an al¬ 
lowance to the widow left in neces¬ 
sitous circumstances, the only ques¬ 
tions for the court are whether 
applicant was wife of decedent at 
time of his death and whether he 
died leaving her in necessitous cir¬ 
cumstances.—Veillon v. Lafleur’s Es¬ 
tate, 110 So. 326, 162 La. 214, re¬ 
versing 4 La.App. 14. 

87. R.I.—Rhode Island Hospital 

Trust Co. v. Hopkins, 94 A, 724, 38 
R.I. 69. 

24 C.J, p 267 note 10. 

Instructions held proper or mot er¬ 
roneous 

Ga.—Casey v. Casey, 106 S.E. 119, 
151 Ga. 169—Chance v. Chance, 5 

74 


S.E.2d 399, 60 Ga.App. 889—Nix 
v. Nix, 191 S.E. 381, 55 Ga.App. 
776. 

Instructions held improper or erro¬ 
neous 

Ga.—Grant v. Sosebee, 159 S.E. 672, 
173 Ga. 98. 

Questions held for jury 

(1) In widow's proceeding for 
year’s support, determination of is¬ 
sues raised by caveat as to whether 
widow had received more than 
amount of year's support, whether 
setting aside year’s support would 
destroy will, whether application was 
scheme to defeat will, and caveator's 
remainder interest in property, 
whether widow had accepted benefits 
of will and elected to receive pro¬ 
ceeds of estate in lieu of year's sup¬ 
port and was estopped from repudi¬ 
ating will, whether caveator had 
managed property of estate and sup¬ 
ported widow as provided by will, 
and whether caveator’s remainder 
interest was compensation for serv¬ 
ices rendered, was for jury.—Mash- 
burn v. Mashburn, 13 S.B.2d 190, 64 
Ga.App. 388. 

(2) The amount to which a widow 
is entitled for support is for the 
jury which may award a sum less 
than the amount specified by the 
caveat to be sufficient.—Johnson v. 
Pullen, 164 S.E. 163, 45 Ga.App. 172. 

(3) On the trial of a caveat to 
the return of appraisers setting aside 
a year's support for a widow, the 
jury is not restricted to approving 
or disapproving such return, but may 
itself set aside a sum for such sup¬ 
port and designate that such sum 
shall be paid in money or property 
or partly in money and partly in real 
or personal property.—Casey v. Cas¬ 
ey, 106 S.E. 119, 151 Ga. 169. 

(4) Whether widow was mentally 
competent to execute agreement to 
use the home place in lieu of year's 
support and dower, and whether she 
later ratified such agreement, and 
whether the amount set apart was 
excessive are, on conflicting evidence, 
questions for Jury.—Hendrix v. Hen¬ 
drix, 197 S.E. 926, 58 Ga.App. 144. 
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The court should not submit to the jury a question 
involving the discretionary powers of the court. 88 

Findings in proceedings involving a widow's right 
to an allowance must be in accordance with law 
and the evidence in the case, 89 and should be given 
a reasonable construction. 90 

Ordinarily, the court, in a case tried by it, can 
determine only such questions as are relevant and 
material to the case under consideration, 91 and ac¬ 
cording to some authority can determine only such 
questions as are raised by the pleadings; 92 but 
according to other authority it is the duty of the 
court to consider all the facts and circumstances 
made to appear before it whether or not they are 
contained in the pleadings. 93 Questions relating to 
the solvency of the estate may be passed on by the 
court on an application for a family allowance un¬ 
der a statute making solvency of the estate a con¬ 
dition for such allowance. 94 Under some statutes 
questions relating to a trust in favor of decedent's 
minor children cannot be considered by the court 
on the hearing of an application for an allowance 
in favor of the surviving spouse. 95 

Increase or further allozvance. Where an in¬ 
crease or further allowance is available, see infra 
§ 363, on an application for such allowance the 
trial court does not try the case de novo. 96 

Right to open and close. Where the burden is 


on the caveators or objectors to prove that the 
widow is not entitled to an allowance see supra § 
359, they have the right to open and close. 97 

b. New Trial; Rehearing 

In a proper case a new trial of proceedings for an 
allowance may be had. 

In proceedings involving a widow's right to sup¬ 
port from the estate of her deceased husband it is 
ground for a new trial that the verdict is contrary 
to the law or evidence. 98 A new trial, however, 
has been held not authorized where, on a widow's 
application written objections were filed and after a 
hearing the allowance was granted. 99 The mere 
fact that parties opposing a widow's application for 
allowance failed or neglected to introduce evidence 
as to the value of the estate does not constitute a 
ground for a new trial, 1 particularly where they 
made no objection on the hearing to the evidence of 
value presented by applicant. 2 A motion for a new 
trial is not a proper procedure after the court in 
probate proceedings sets apart a homestead to the 
widow, with certain property as exempt from exe¬ 
cution, and awards her a family allowance, it being 
the duty of the court ex parte and without petition 
to make such orders. 3 

An application for a rehearing of proceedings for 
a widow’s exemption must be filed within the time 


(5) Whether a specified sum com¬ 
prising the entire estate of decedent 
is excessive when set apart by the 
appraisers for support of minors is 
for the jury.—Edwards v. Addison, 2 
S.E. 2d 77, 187 Ga. '756, reversing 199 
S.E. 236, 58 Ga.App. 515, mandate 
conformed to 2 S.E. 2d 748. 

(6) On application of widow for 
year's support, valuation of property 
from which allowance is made is for 
jury, where there is evidence on 
which to base verdict.—Calhoun Nat. 
Bank v. Slagle, 186 S.E. 445, 53 Ga. 
App. 553. 

(7) Whether wife abandoned hus¬ 
band without just cause and thereby 
forfeited her right to widow’s allow¬ 
ance in lieu of homestead is for jury. 
—George v. Reynolds, Tex.Civ,App., 
53 S.W.2d 490, error dismissed, 
directing verdict in. favor of widow 

Where it appears from the evidence 
that any claims which a widow 
might have for a balance due for 
widow's support have been barred, it 
is improper to direct a verdict in her 
favor for such support.—Kennedy v. 
Johnson, 7 S.E.2d 752, 61 GaApp. 855. 

8a Mo.—Whaley v, Whaley, 60 Mo. 

577. 

89 . rinding held unauthorised 

Finding that property conveyed by 


widow under security deed was sub¬ 
ject to levy as against widow’s claim 
for support was unauthorized, where 
evidence failed to show portion of 
consideration going for support of 
widow.—Grant v. Sosebee, 159 S.E. 
672, 173 Ga. 98. 

90. Finding construed 

As respects a widow's rights to an 
allowance, court's finding that de¬ 
ceased husband had no property ex¬ 
cept a life policy was in effect a 
finding that he did not have a home¬ 
stead.—In re White's Estate, 73 P. 
2d 316, 41 N.M. 631. 

91. S.D.—In re Babcock's Estate, 
266 N.W. 420, 64 S.E. 283. 

92. Cal.—In re Yoell, 129 P. 999, 164 
Cal. 540—In re Fulton's Estate, 48 
P.2d 120, 8 Cal.App.2d 423. 

Appeal from divorce decree 

On an application for widow's al¬ 
lowance setting forth that applicant 
was wife of decedent at the time of 
his death, the fact of an appeal from 
an interlocutory decree of divorce 
could not be considered when not 
made a part of the record in the 
case.—In re Fulton's Estate, supra 

93. Iowa—In re Angerer's Estate, 
210 N.W. 810, 202 Iowa 611. 

Fraud and duress 

• Where the parties by their admis- 

75- 


sion in the record put all the facts 
and circumstances surrounding a 
contract in issue, the defenses of 
fraud and duress were before the 
court, notwithstanding absence of 
formal pleadings.—In re Means’ Es¬ 
tate, Mo.App., 284 S.W. 186. 

94. Cal.—In re Connell's Estate, 9 
P.2d 849, 121 Cal.App. 703. 

Validity of claim against estate 

may be determined by the court 
where determination of such ques¬ 
tion is essential to the conclusion 
that such estate is solvent.—In re 
Connell’s Estate, supra. 

95. Ariz.—Johnson v. Jones, 97 P. 
2d 933, 55 Ariz. 49. 

96. Iowa.—In re Crouse's Estate, 
223 N.W. 510, 208 Iowa 333. 

97. Ga.—Hill v. Hill, 190 S.E. 411* 
55 Ga.App. 500. 

98. Ga.—Grant v. Sosebee, 159 S.EL 
672, 173 Ga 98. 

99. Cal.—Leach v. Pierce, 29 P. 235* 
93 Cal. 614. 

Ga.—Chance v. Chance, 5 S.E.2d 399* 
60 GaApp. 889. 

1. Wash.—In re Johnson's Estate* 
194 P. 834, 114 Wash. 61. 

2. Wash.—In re Johnson's Estate* 
supra 

3. Cal.—Shipman v. Unangst, 88 P. 
1090, 160 Cal. 425. 
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prescribed by statute; 4 the application is insuffi¬ 
cient to confer jurisdiction on the court to grant 
such rehearing if it is not filed within such time. 5 

§ 361. - Judgment or Order, Review, and 

Costs 

a. Judgment or order 

b. Review 

c. Costs 

a. Judgment or Order 

(1) In general 

(2) Construction, operation, and effect 

(3) Enforcement 

(4) Amendment and correction; vaca¬ 

tion 

(5) Collateral attack 
(1) In General 

The granting of a widow's allowance or exemption 
ahouid be made by a proper Judgment or order. An order 
nunc pro tunc may be made. 

The granting of the widow's allowance or exemp¬ 
tion should be made by a proper judgment or or¬ 
der 6 which may be required to recite notice to 
the personal representative. 7 * The judgment or 
order should sufficiently describe the property set 
aside, 6 conform to the pleadings in the case, 9 and 
afford relief by an appropriation of assets in the 
hands of the executor or administrator, rather than 
by a judgment against him personally. 10 Under 


certain circumstances, however, it is proper to 
render judgment against the personal representative 
individually. 11 

Mere informalities or immaterial omissions in 
the judgment do not usually affect its validity, 12 
and a judgment or order granting an allowance 
need not contain a finding that such allowance is 
necessary, 13 that property exempt from execution 
and already set apart is insufficient, 14 or that the 
value of exempt property set apart is not in excess 
of the statutory limit. 15 It is not necessary that 
an order making allowances for support of a sur¬ 
viving wife or children make a formal allowance of 
claim for each payment. 16 A judgment in the al¬ 
ternative is, however, improper, 17 as is a judgment 
which attempts to make not only a distribution but 
a partition of decedent's land contrary to statute. 18 

In accordance with the rule that proceedings for 
allowances in favor of a surviving spouse or chil¬ 
dren are in rem, see supra § 353, the mere fact 
that the judgment roll does not contain an affi¬ 
davit showing notice of hearing and service of 
such notice does not invalidate a judgment for 
such allowances, 19 this being particularly true 
where it appears from the judgment roll that such 
notice has been posted as required by law. 20 

The presumptions are in favor of the judgment 
or order, 21 including the presumption that every¬ 
thing necessary to authorize the rendition of judg¬ 
ment has been done, 22 that the judgment has been 
correctly recorded, 23 that such recording has been 


4. Ala.—Venable v. Turner, 183 So. 
644, 236 Ala. 483. 

5. Ala.—Venable v. Turner, supra. 

0. Ga.—Howard v. Davie, 15 S.E.2d 

865. 

Wash.—In re Rchiffner's Estate, 24 
r.2d 434, 174 Wash. 134—In re 
Hooper’s Estate, 201 P. 740. 117 
Wash. 463. 

24 C.J. p 267 note 14. 

Confirmation or setting: aside of ap¬ 
praisers’ report see supra 9 352 e 
<4). 

Necessity for order where widow en¬ 
titled to entire estate see supra 9 
333. 

7. Ga.—Plschesser v. Thompson, 45 

Ga. 459. 

24 C.J. p 367 note 16* 

Notice of application see supra 9 356 

k 

a Ga.—Hawthorne v. Pope, 180 S. 

m 920. 51 GsuApp. 493. 

24 C.J. p 267 note 16. 

Cavtsforty reauirsd. 

Where judgment setting apart 

property for support constitutes in 

effect a conveyance of such property 

see infra subdivision a <2) of this 

section, the property must be de¬ 


scribed with such certainty as to 
render it capable of identification.— 
Hush v. Clemons, 130 S.E. 914, 161 
Ga. 311. 

9. W.Va.—Barnhard v. Barnhard, 
154 S.E. 874. 109 W.Va. 375. 

10. Mo.—-Whaley v. Whaley, 60 Mo. 
577. 

24 C.J. p 267 note 17. 

11. Ky.—Franzell v. Franzell, 154 
S.W. 012, 153 Ky. 171. 

24 C.J. p 267 note 17 [a], [b]. 
Ability and failure to make payment 
Where executor had sufficient mon¬ 
ey on hand to pay widow’s exemp¬ 
tion, but failed to do so, it is proper 
to render judgment against him per¬ 
sonally for the amount of such ex¬ 
emption, and if the case is one 
where interest should be charged, it 
should be charged against him per¬ 
sonally.—Oster*s Ex’r v. Ohlman, 219 
S.W. 187, 187 Ky. 341. 

12. Cal.—In re Pretwell, 98 P. 1058, 
154 Cal. 638. 

24 C.J. p 267 note 19. 

13. Such finding is implied 

Conn.—Haven's Appeal, 38 A. 795, 69 
Conn. 684* 


14. Cal.—In re Welch, 39 P. 805, 106 
Cal. 427. 

15. Cal.—In re Slade, 55 P. 168, 122 
Cal. 434. 

24 C.J. p 267 note 23. 

16. U.S.—Matheson v. National Sur¬ 
ety Co., C.C.A.Alaska, 41 F.2d 156. 

17. Ark.—Cash v. Cash, 54 S.W. 744. 
67 Ark. 2 78. 

18. Ariz.—Johnson v. Jones, 97 P.2d 
933, 55 Ariz. 49. 

19. Cal.—Stiebel v. Roberts, 109 P. 
2d 22, 42 Cal.App.2d 434. 

30. Cal.—Stiebel v. Roberts, supra. 

21. Ga.—Jones v. Land Bank of 
Columbia, 6 S.E.2d 52, 189 Ga. 419 
—Smith v. Smith, 2 S.B.2d 417* 187 
Ga. 743—Dougherty-Little-Red wine 
v. Hatcher, 151 S.E. 796, 169 Ga. 
858. 

24 C.J. p 267 note 20. 

22. Ga.—Jones v. Land Bank of 
Columbia, 6 S.E.2d 62 , 189 Ga. 419 
—Bush v. Clemons, 130 S.B. 914, 
161 Ga. 311. 

23. Ga.—Jones v. Federal Land 
Bank of Columbia, 6 &EUd 68, 189 
Ga. 419. 
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done with the authority of the proper court and 
under its superintendence, 24 and that the property 
sec apart for the benefit of the surviving spouse 
belonged to the deceased spouse. 25 . 

Nunc pro time order. In proceedings for a fam¬ 
ily allowance, an order nunc pro tunc may be made 
covering the same items included in the original 
order on objection thereto and on due notice given 
of a subsequent hearing. 25 

(2) Construction, Operation, and Effect 

Judgments or orders in proceedings for a family al¬ 
lowance should be given a reasonable construction. When 
not appealed from, such Judgments or orders ordinarily 
are final and conclusive. 

Judgments or orders in proceedings for a fam¬ 
ily allowance should be given a reasonable con¬ 
struction 27 and should be construed in the light of 
applicable statutes. 28 

A judgment setting apart certain property for 
the support of the surviving spouse and children 
may constitute in effect a conveyance of the prop¬ 
erty to them. 29 Such judgment does not, however, 
generally amount to an adjudication that such 


property actually exists 30 or was the property of 
decedent; 31 the judgment does not attach to prop¬ 
erty owned by decedent prior to his death but form¬ 
ing no part of his estate at the time of his death. 32 
A judgment for a widow’s allowance entered sub¬ 
sequent to a decree for distribution is not a valid 
charge against the property distributed. 33 Under 
the rule that the judgment setting apart support 
for a surviving spouse or children must describe 
the property set apart so that it is capable of be¬ 
ing identified, see supra subdivision (1) of this sec¬ 
tion, a judgment that is so vague and indefinite as 
not to comply with such requirement does not op¬ 
erate to divest title to such property. 34 

Conclusiveness and duration of judgment or or¬ 
der. A judgment or order in proceedings for an 
allowance in favor of a surviving spouse or chil¬ 
dren, when not appealed from, is final and conclu¬ 
sive on the parties and privies to such proceed¬ 
ings, 35 as regards questions necessary for the court 
rendering such judgment or making such order to 
determine, 36 and, except as limited by the terms of 
the particular judgment or order, 37 or by the terms, 


Record in “year’s-support book” 

The proper making of record of 
appraisers’ return in the proper 
“‘year’s-support book” of the court 
of ordinary is presumed.—Jones v. 
Federal Land Bank of Columbia, su¬ 
pra. 

2A. . Ga.—Jones v. Federal Land 
Bank of Columbia, supra. 

25. Ga.—Blalock v. Bell, 157 S.E. 
696, 172 Ga. 313. 

Xvlden.ee held insufficient to rebut 
presumption 

Ga.—Blalock v. Bell, supra. 

26. Wash.—In re Murphy, 70 P. 
109, 30 Wash. 9. 

27. Ind.—Dick v. Glenn, 32 N.E.2d 
698—Dick v. Glenn, 31 N.E.2d 1009. 

28. Okl.—In re Cary’s Estate, 58 P. 
2d 533, 177 Okl. 259. 

29. Ga.—Bush v. Clemons, 130 S.E. 
914, 161 Ga. 311.' 

30. Ga.—Zeagler v. Zeagler, 9 S.E. 
2d 263, 190 Ga. 220. 

31. Ga.—Zeagler v. Zeagler, supra. 
Presumption as to decedent’s own¬ 
ership see supra this section sub¬ 
division (1). 

32. Ga.—Odom v. Hoppendeitzel, 111 
S.E. 419, 153 Ga. 20. 

33. Okl.—In re Hicks’ Estate, 116 P. 
2d 005. 

Charge against realty devised 

Where will devised all testator’s 
realty to nephew, and all “rest, resi¬ 
due, and remainder” of estate in 
trust to pay widow specified sum 
semiannually for life or widowhood 
In lieu of dower, court order provid¬ 


ing that year’s allowance be set 
apart out of property of estate in¬ 
dependent of trust fund and that it 
be in addition to amount bequeathed 
to widow in will did not specifically 
charge real property devised to 
nephew with payment of year’s al¬ 
lowance.—In re Shepherd’s Estate, 49 
P.2d 448, 152 Or. 15, modified on 
other grounds 41 P.2d 444, 152 Or. 15. 

34. Ga.—Bush v. Clemons, 130 S.E. 
914, 161 Ga. 311. 

35. Ala.—Venable v. Turner, 183 So. 
644, 236 Ala. 483. 

Cal.—In re Monge’s Estate, 77 P.2d 
290, 25 Cal.Ap'p.2d 235. 

Mo.—In re Wickard’s Estate, App. f 
282 S.W. 173. 

Okl.—In re Cary’s Estate, 58 P.2d 
533, 177 Okl. 259—In re Buchanan’s 
Estate, 265 P. 1056, 130 Okl. 148. 
Tex.—Story v. Story, Civ.App., 154 
S.W.2d 881—M. Garcia Gomez & 

| Champion v. Longoria, Civ.App., 
142 S.W.2d 584, error dismissed, 
judgment correct. 

Wash.—In re Schiffner’s Estate, 24 
P.2d 434, 174 Wash. 134—In re 

Hamilton’s Estate, 184 P. 337, 108 
Wash. 326. 

Modification of order see subdivision 
a (4) of this section. 

Classification of claims 

Where a court sitting in probate 
removed the independent executrix 
and appointed her administratrix, a 
subsequent allowance to testator’s 
widow and children was res judicata 
in a contest over the classification of 
claims.—King v. Battaglia, 84 S.W. 
839, 88 Tex.Civ.App. 28. 

n 


Consent of parties 

The text rule is particularly appli¬ 
cable as regards a judgment made 
with the consent of the parties to 
the proceedings.—Johnson v. Pullen, 
164 S.E. 163, 45 Ga.App. 172. 

Notice of proceedings 

(1) In accordance with the rule 
that proceedings for an allowance to 
a surviving spouse or children are 
in ;em, see supra § 353, it is not 
essential to the finality and con¬ 
clusiveness of the order that the 
persons bound receive personal no¬ 
tice of such proceedings.—Stiebel v. 
Roberts, 109 P.2d 22, 42 Cal.App.2d 
434. 

(2) Notice of application for al¬ 
lowance see supra § 356 b. 

Order denying application, for al¬ 
lowance is conclusive.—In re Monks’ 
Estate, Cal.App., 120 P.2d 167. 

36^ Ala.—Jones v. Hubbard, 94 So. 
167, 208 Ala. 269. 

37. Conn.—Haven’s Appeal, 38 A. 
795, 69 Conn. 684. 

Order made before return of inven¬ 
tory 

(1) Order making a temporary al¬ 
lowance before the return of the in¬ 
ventory of the estate by the execu¬ 
tors ceases to be operative on such 
return.—In re Cowell. 130 P. 209, 164 
Cal. 636. 

(2) This is so notwithstanding 
such order contains the words “un¬ 
til further order” of the court.—-In 
Ire Bell, 75 P. 679, 142 Gal. 97. 

24 C.J. p 268 note 31.’ - ■ • ■ 
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of a particular statute or statutory provision 38 
continues in effect, although erroneous or improp¬ 
er, until set aside. 39 The judgment or order is 
held to be conclusive on the rights of the surviv¬ 
ing spouse or children for whom the allowance 
is made; 40 it is conclusive that at the time of such 
judgment they were entitled to such allowance ; 41 
the judgment may not be repudiated by minor chil¬ 
dren living with the widow; 42 and it has been 
held that the judgment concludes decedent’s chil¬ 
dren of full age who have not been included with¬ 
in its benefits. 43 There exists authority, however, 
to the effect that a married child of decedent, liv¬ 
ing apart from his widow and not receiving the 
benefits of a judgment granting an allowance to 
such widow and her minor children, is not precluded 
from attacking the validity of the proceedings lead¬ 
ing up to such judgment. 44 At any rate, a creditor 
of decedent may not be concluded by a judgment 
granting an allowance for the support of decedent’s 
widow and children, 45 and this may be so, notwith¬ 
standing such creditor has failed to file a caveat to 
the application for such support. 46 

Under the rule that the court, in proceedings for 
an allowance, has no jurisdiction to determine con¬ 
flicting claims to title or ownership of property, 
see supra § 355, a judgment or order for such al¬ 


lowance does not operate as an adjudication of ti¬ 
tle to property of decedent binding on third per¬ 
sons, 47 particularly third persons who have not 
been made parties to the proceedings for allow¬ 
ance, and the mere fact that a third person ap¬ 
pears in such proceedings in opposition to such al¬ 
lowance does not render such judgment or order 
res judicata as to his title. 48 

(3) Enforcement 

A Judgment for allowance to a surviving spouse may 
be enforced by any remedy available to a creditor of the 
estate. 

A judgment awarding an allowance to a surviv¬ 
ing spouse may be enforced by any remedy avail¬ 
able to a creditor of the estate, 49 and the right to 
enforce the judgment is not affected by the failure 
of such spouse to pay taxes on decedent’s proper¬ 
ty, 50 nor is her claim subject to offset by reason of 
such failure. 51 An independent intervention can¬ 
not be filed by a minor son for the purpose of se¬ 
curing the payment of a judgment for a year’s sup¬ 
port, unless the widow has failed or neglected to in¬ 
tervene or is in collusion with other creditors. 52 

Execution to enforce the judgment should not be 
issued against the personal representative of dece¬ 
dent individually, in the absence of a showing that 


Order for allowance during- settle¬ 
ment 

(1) An order for an allowance dur¬ 
ing settlement of the estate covers 
the entire period required for settle¬ 
ment. 

Conn.—Haven’s Appeal, 38 A. 795, 69 
Conn. 684. 

Mich.—Marskey v. Lawrence, 80 N. 
W. 571, 121 Mich. 577. 

(2) This is so notwithstanding a 
previous order limiting to twelve 
months the period for the settlement. 
—Haven's Appeal, 38 A. 795, 69 Conn. 
684. 

3a Okl.—In re Cary’s Estate, 58 P. 

2d 533, 177 Okl. 259. 

Allowance until filing of inventory 
Under a statute prescribing the 
time within which the inventory 
must be filed, an order for an allow¬ 
ance until the return of the inven¬ 
tory will not be construed to operate 
beyond the time prescribed, notwith¬ 
standing the inventory is not actual¬ 
ly filed until a subsequent time.— 
In re Cary’s Estate, supra. 

39. Wash.—In re Hamilton’s Estate, 
184 P. 337, 108 Wash. 326. 

24 C.J. p 267 note 29. 

40. Ala.—Venable v. Turner, 183 So. 
644, 236 Ala. 483. 

Ga.—Jones v. Federal Land Bank of 
Columbia, 6 S.E. 2d 52, 189 Ga. 419 


—Bush v. Clemons, 130 S.B. 914, 
161 Ga. 311. 

24 C.J. p 268 note 32. 

41. Conn.—In re Williamson’s Es¬ 
tate, 196 A. 770, 123 Conn. 424. 

42. Ga.—Jones v. Federal Land 
■ Bank of Columbia, 6 S.E.2d 52, 189 

Ga. 419. 

| Creditors or adult heirs distinguished 

I A widow and minor children living 
with her are in this respect unlike 
creditors or adult heirs such as other 
children who were sui juris when the 
support was set apart.—Jones v. 
Federal Land Bank of Columbia, su¬ 
pra. 

43. Ala.—Jones v. Hubbard, 94 So. 
167, 208 Ala. 269. 

Evidence held sufficient to show 
that a child of decedent was of full 
age.—Jones v, Hubbard, supra. 

44. Ga.—Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 189 
Ga, 419. 

45. Ga.—Hyatt v. Council, 137 S.E. 
16, 163 Ga. 870, answers to cer¬ 
tified questions conformed to 137 
S.E. 799, 36 Ga.App. 612. 

4A. Ga.—Hyatt v. Council, supra. 

* 

4r7. Cal.—Sonnicksen v. Sonnicksen, 
113 P.2d 495, 45 Cal.App.2d 46. 

Ga,—Latham v. Fowler, 16 S.E. 2d 
591, 192 Ga. 686—-Smith v. Pitch- 
ford, 5 S.E.2d 766, 189 Ga. $07. 
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48. Cal.—Sonnicksen v. Sonnicksen, 
113 P.2d 495, 45 Cal.App.2d 4$. 

49. H.C.—Meadows v. Meadows, 6 
S.E.2d 128, 216 N.C. 413. 

Scire facias; amount of allowance 
In scire facias to enforce a judg¬ 
ment granting a widow’s allowance, 
the amount of such allowance is not 
before the court.—Hussey v. Tit- 
comb, 144 A. 218, 127 Me. 423. 
Conditions precedent 
Where arbitration and award be¬ 
tween widow and executors recited 
that certain personalty in widow’s 
possession belonged to the estate, but 
no demand was made on widow for 
the property until after the widow 
had instituted action against execu¬ 
tors and trustees, and during hear¬ 
ing before referee widow made & 
written offer of delivery, court 
should not have made delivery of 
such personalty a condition antece¬ 
dent to the enforcement of judgment 
for balance of year's allowance.— 
Meadows v. Meadows, 6 S.E.2d 128, 
216 N.C. 413. 

50. N.C.—Meadows v. Meadows, su¬ 
pra. 

51* N.C.—Meadows v. Meadows, su¬ 
pra. 

52. Ga.—Ferris v. Van Ingen, 28 & 
B. 347, 110 Ga. 102. 
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he is personally liable for failure to satisfy such 
judgment. 53 

(4) Amendment and Correction; Vacation 

Judgments or orders in proceedings for family al¬ 
lowances may be modified, and in a proper case may be 
vacated or set aside. 

When permitted by the terms of the statute, a 
judgment or order for family allowances may be 
modified, at least prospectively, to meet changed 
conditions and circumstances. 54 The mere fact that 
the court on making an order for an allowance un¬ 
intentionally omits to insert certain conditions is 
not, however, sufficient to warrant a correction of 
such order, 55 particularly where the court • lacks 
jurisdiction to make a conditional order. 56 

Vacating or setting aside. Judgments or orders 
for family allowances may usually be vacated or 
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set aside for fraud, collusion, accident, or mis¬ 
take, 57 and an administrator who pays out money 
on allowance orders before distribution is charged 
with knowledge of the power of the court over such 
orders and makes the payment at his own risk. 58 
However, under statutes making judgments or or¬ 
ders final and conclusive except for fraud, judg¬ 
ments or orders for allowances may not be set 
aside in the absence of a showing of fraud, 59 and 
errors which might warrant the setting aside of 
such judgments on appeal may not constitute 
ground for setting them aside by the trial court. 66 
According to some authority, where a judgment or 
order is sought to be set aside on the ground of 
fraud the fraud must be extrinsic or collateral to 
the matter tried, intrinsic fraud being insufficient. 61 
Various other matters have been held not to con¬ 
stitute grounds for setting aside judgments or or- 


53. Ala.—Dyer v. Lahr, 159 So. 84, 
229 Ala. 621. 

54. Wash.—In re Hilleware’s Estate, 
294 P. 230, 159 Wash. 580. 

Increase or decrease of allowance see 
infra §§ 363, 364. 

Reason for rule 

“An allowance • • , may • 

because of changed conditions or 
changed circumstances, be wholly un¬ 
reasonable; it may prove to be too 
great or too small, and that justice 
to the parties affected requires its 
modification.”—In re Hilleware’s Es¬ 
tate, 294 P. 230, 231, 159 Wash. 580. 

Installments not accrued 

A family allowance may, when 
the condition of the family or the 
estate is changed, be modified with 
respect to installments which have 
not accrued.—In re Cary’s Estate, 58 
P.2d 533, 177 Okl. 259. 

Installments accrued 

In absence of statutory grounds 
for modifying or vacating order for 
family allowance, allowance may mot 
be altered by subsequent order so os 
to affect installments already ac¬ 
crued.—In re Cary’s Estate, supra. 
Time for amendment or correction 

(1) The order for allowance may 
be modified even after inventory.— 
In re Taylor’s Estate, '55 P.2d '537, 
12 Cal.App.2d 374. 

(2) An order for allowance may 
be amended and corrected after the 
time prescribed by statute.—Venable 
v. Turner, 183 So. 644, 236 Ala. 48'3. 

(3) A petition for amendment of 
judgment is properly denied when 
filed subsequent to final decree of 
distribution.—Dyer v. Lahr, 159 So. 
•84, 229 Ala. 621. 

55. Vt.—In re Prouty's Estate, 181 
A. 138, 107 Vt. 504. 

50. Vt.—In re Prouty's Estate, su¬ 
pra. 


57. Ga.—Hyatt v. Council, 1’37 S.E. 
16, 163 Ga. 870, answers to certi¬ 
fied questions conformed to 137 S. 
E. 799, 36 Ga.App. 612. 

Wash.—In re Pick's Estate, 190 P. 

1008, 111 Wash. 318. 

24 C.J. p 268 notes 36, '39. 

Attempted appraisement prior to ap¬ 
pointment 

Fact that attempted appraisement 
preceded appointment of appraisers 
amounted to fraud in law is suffi¬ 
cient to warrant setting aside of or¬ 
der awarding property to surviving 
spouse, and in the proceedings to 
set aside such order the court was 
entitled to consider that order ap¬ 
pointing appraisers had not been 
signed at time of attempted appraise¬ 
ment.—In re Churchill’s Estate, 290 
P. 218, 157 Wash. 640. 

Confirmation or setting aside of ap¬ 
praisers’ report see supra 5 352 e 

(4). 

Petition held sufficient 

Petition by creditor to set aside 
judgment approving return of com¬ 
missioners awarding year’s support 
to widow and children was good as 
against general demurrer.—Hyatt v. 
Council, 137 S.E. 16, 163 Ga. 870, an¬ 
swers to certified questions con¬ 
formed to 137 S.E. 799, 36 Ga.App. 
612. 

Waiver or loss of right 

(1) The right to have a judgment 
for an allowance set aside may be 
waived by failure to object or to 
take an appeal or to make other *ap¬ 
propriate exception. 

Ga.—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743. 

Wash.—In re Backstrom's Estate, 
70 P.2d 784, 191 Wash. S3. 

(2) The right to have an order, 
making an allowance in favor of a 
surviving spouse, set aside is not 

79- 


lost by the mere fact that such 
spouse has died.—In re Churchill's 
Estate, 2-90 P. 218, 157 Wash. 640. 
Ignorance or mistake of surviving 
spouse 

(1) The mistake of a widow who 
did not seek to have declared as ex¬ 
empt to her the amount of husband’s 
property which she was entitled to 
claim as exempt, is not ground for 
setting aside the allowance.—Ven¬ 
able v. Turner, 183 So. 644, 236 Ala. 
483. 

(2) Ignorance of widow applying 
for year’s support as to filing of 
caveat to application is not ground 
for setting aside allowance.—Davis 
v. City of Atlanta, 185 S.E. 279 182 
Ga. 242. 

58. Colo.—Clemes v. Fox, 53 P. 225, 
25 Colo. 39. 

59. Wash.—In re Backstrom's Es¬ 
tate, 70 P.2d 784, 191 Wash. 93. 

60. Wash.—In re Backstrom's Es¬ 
tate, supra. 

61* Cal.—Stiebel v. Roberts, 109 P. 

2d 22, 42 Cal.App.2d 434. 

Complaint insufficient 

A complaint alleging that land set 
apart was separate property of de¬ 
ceased, that defendants connected 
with proceedings to set land apart 
knew that fact, that plaintiff, who 
was deceased's coexecutrix, had no 
knowledge as to whether land was 
community or separate property, and 
that defendants falsely represented 
to probate court that land was com¬ 
munity property and falsely repre¬ 
sented value of estate, and that no 
notice of proceedings was given to 
plaintiff as co executrix disclosed 
only intrinsic fraud and was insuffi¬ 
cient to justify setting aside order 
setting apart land as homestead.— 
Stiebel v. Roberts, supra. 
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ders for allowances, among which are: That ex¬ 
penses of last sickness, funeral, and administra¬ 
tion had not been paid when such allowance was 
made; 62 that realty was awarded without prior 
appraisement; 63 that realty set aside as community 
property was in fact decedent's separate property; 64 
that counsel for caveators was without authority 
to consent to a compromise judgment whereby the 
allowance was made; 65 that the surviving spouse 
in whose favor the allowance was made failed to 
inform the court of the receipt of notice of pro¬ 
bate proceedings in another state; 66 that the or¬ 
der appointing appraisers was made after ad¬ 
journment of the term; 67 that the appraisers did 
not sign the oath as required by law; 68 that the 
order for citation was made after adjournment of 
the term; 66 that no plat of the land alleged to have 
been set apart was attached to the return of the 
appraisers; 70 and that the legal title to the land 
designated in such return has not been adjudicated 
by a court of competent jurisdiction as between the 
surviving spouse-and other interested parties. 71 

A widow who appeals from an order of the coun¬ 
ty court vacating an order approving her allowance, 
and subsequently appears to ask a new allowance, 
waives any objections to the jurisdiction of the 
court over her person on the motion to vacate the 


order. 72 

(5) Collateral Attack 

A Judgment or order setting aside family allowances 
is not subject to collateral attack except for lack of 
Jurisdiction. 

A judgment or order setting aside family allow¬ 
ances is not subject to collateral attack 73 except 
where it appears that the judgment or order is void 
for want of jurisdiction. 74 

b. Review 

General rules relating to the review of civil proceed¬ 
ings ordinarily apply to the review of proceedings for 
an allowance to the surviving spouse or children. 

An appeal usually lies from the judgment or de¬ 
cree of the probate court making or refusing an 
allowance to the widow, 75 although it has been held 
otherwise where the issue was as to the amount of 
the allowance and the kind of property of which 
it should consist, 76 or where the order sought to be 
reviewed is not included within the orders made 
appealable by statute. 77 

On an appeal by a beneficiary under a will from 
a decree granting an allowance to the testator’s 
widow for her necessities following decedent’s 
death, that view of the evidence most favorable to 
the widow should be adopted. 78 


02. Wash.—In re Backstrom’s Es¬ 
tate, 70 P.2d 731, 101 Wash. 93. 

63. Wash.—In re Backstrom’s Es¬ 
tate, supra. 

04. Wash.—In re Backstrom's Es¬ 
tate, supra. 

65. Ga.—Howell v, Howell, 4 S.E. 
2d 835, 188 Ga. 803. 

66. Ga.—Parks v. Gresham, 195 S. 
E. 728, 185 Ga. 470. 

87. Ga.—Smith v. Smith, 2 S.E.Sd 
417, 187 Ga. 743. 

6ft. Ga.—Smith v. Smith, supra. 

66. Ga.—Smith v. Smith, supra. 

7<h Ga.—Smith v. Smith, supra. 

71. Ga.—Smith v. Smith, supra. 

72. Colo.—Clemes v. Fox, 53 P. 225, 
25 Colo. 39. 

73. Cal.—Elsenmayer v. Thompson, 
199 P, 798, 186 Cal. 538—McMillan 
v. Boese, 11*5 P.2d 37, 45 Cal.App.2d 
764. 

Ga.—Jones v. Federal Land Bank 
of Columbia, 6 S.E!.2d -62, 189 Ga. 
419—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743—Dougherty-Httle- 

Redwine Co. v. Hatcher, 151 S.E. 
796, 169 Ga. 858—Lane v. Jackson, 
107 S.E. 846, 151 Ga. 584. 

Ind.—Bassett v. South, 156 N.E. 410, 
<87 Ind.App. 13$, rehearing denied 
158 N.E. 229, 87 Ind,App, 136. 

Tex.—M. Garcia Gomez & Champion 
v. Longoria, Clv.App., 142 S.W.2d 


584, error dismissed, judgment cor¬ 
rect. 

24 C.J. p 268 note 40. 

74. Ala.—Bank of Columbia v. Mc- 
Elroy, 165 So. 105, 231 Ala. 454. 

Ga.—Jones v. Federal Land Bank of 
Columbia, 6 S.E.2d 52, 189 Ga. 419 
—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743. 

Tex.—Alien v. Ramey, CIv.App., 226 
S.W. 489. 

24 C.J. p 268 note 40. 

Allegations of fraud 

(1) Allegations that a purchaser 
from the widow of a decedent of 
land set apart to her and the chil¬ 
dren for a year’s support knew at the 
timo of his purchase that the judg¬ 
ment was void because the amount 
set apart was grossly excessive do 
not charge such fraud in the procure¬ 
ment of the judgment as to open it 
to collateral attack.—Lane v. Jack- 
son, 107 S.E. 846, 151 Ga. 584. 

(2) In an action to quiet title 
based on a judgment setting aside 
realty to the widow of deceased own¬ 
er, an answer alleging that plaintiff 
fraudulently, with intent to deceive 
the court misrepresented the value of 
the property, is not a sufficient alle¬ 
gation of fraud to open the judg¬ 
ment to collateral attack,—Bisen- 
mayer v, Thompson, 109 P. 708, 186 
Cal. 538. 

75. Ala.—Rogers v. McLeskey, 142 

80 


f So. 526, 225 Ala. 148—Anthony v. 

Anthony, 128 So. iiO, 221 Ala. 221. 
Mo.—Neelsen v. Bess, App., 99 S.W. 
2d 863. 

24 C.J. p 268 note 42. 

Effect of former appeal 

Former derision of district court 
of appeal affirming order granting 
widow a family allowance was not 
derisive of issues whether entry of 
final divorce decree or widow's aban¬ 
donment of husband precluded her 
from assignment of exempt person¬ 
al property and a probate homestead, 
where former appeal to district court 
of appeal was presented on bill of 
exceptions which did not show that 
widow had deserted her husband or 
that final decree of divorce had been 
entered.—In re Fulton's Estate, 59 
P.2d 508, 15 Cal.App.2d 202. 

76. Me,—Dunn v. Kelley, 69 Me. 145. 
24 C.J, p 268 note 43—3 C.J. p 575 

note 62 [a] (1). 

77, Cal,—In re Crossing's Estate, 
59 P.2d 152, 15 Cal.App.2d 11. 

Mo,—Monahan v. Monahan's Estate, 
89 aw.2d 153, 232 Mo.App. 9X* 
Interlocutory order 
Ala\—Bond v. Marx, 53 Ala. 177, 

24 C.J. p 269 note 44—8 C.J. p 571 
note 47 [f]. 

7& Mass,—Glover v. Glover, l#3 N# 
E. 945, 215 Mass. 576. 
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Persons entitled to review . An appeal may be 
taken by any party aggrieved by the decree below, 79 
such as the personal representative, 80 a creditor, 81 
or heirs 82 of decedent, or a distributee. 88 

Presentation and reservation of grounds in lower 
court. An objection not raised in the probate court 
cannot be considered on appeal. 84 

Requisites and proceedings for transfer of cause. 
Proceedings to review a judgment or order relating 
to family allowances must be instituted in due 
time. 85 

An executor who has filed objections to the wid¬ 
ow’s application for support may sign the appeal 
bond on an appeal by heirs who have also filed 
objections. 86 

Dismissal. A widow who has appealed from a 
judgment against her on her petition for an allow¬ 
ance is entitled to dismiss where she is not pre¬ 
pared for trial; 87 and where a widow who is also 
administratrix has appealed from an order denying 
her motion to set apart to her as widow the whole 
of the estate, but has filed no undertaking on appeal, 
the appeal must be dismissed. 88 An appeal will not, 
of course, be dismissed on the ground that no ap¬ 
peal bond has been filed, where it appears that a 
sufficient bond has been filed by appellant; 89 nor 


will a widow’s appeal from an order denying an 
allowance be dismissed for failure to perfect such 
appeal where a statute requires the appellate court 
to stay proceedings in order to permit the perfect¬ 
ing of such appeal. 90 

Matters considered. The reviewing court can 
consider only matters presented by the record 91 
and will not consider questions which are not ma¬ 
terial to the issues of the case, 92 although under 
some statutes the appellate court tries the case de 
novo and is not confined to a review of the order 
appealed from on the return of the probate court. 93 
Where an order making an allowance to a widow 
refers to a previous order of a similar character, 
but makes different provisions from those of such 
previous order, the previous order is no longer in 
force, so that an appeal from the modifying order 
brings up the whole question for review. 94 

Presumptions. The appellate court will indulge 
all reasonable presumptions in favor of the judg¬ 
ment or order of the lower court. 95 Accordingly 
the reviewing court may presume, in support of the 
lower court’s judgment, that the personal repre¬ 
sentative gave the required statutory notice; 96 that 
the lower court had jurisdiction of the estate in 
question; 97 that a family relationship existed; 98 


79- Mo.—Mahon v. Fletcher’s Es¬ 
tate, App, 245 S.W. 372. 

Wis.—In re Sullivan’s Estate, 229 N. 

W. 65, 200 Wis. 590. 

2-4 C.J. p 269 note 45. 

Parties to proceedings 

(1) Only parties to the proceedings 
are entitled to appeal.—Sutherland 
v. Donovan, 130 S.E. 688, '34 Ga.App. 
643. 

(2) A person who appears in pro¬ 
ceedings for a widow's support, ten¬ 
ders demurrer to application, and 
offers objections to return of ap¬ 
praisers cannot appeal.—Sutherland 
v. Donovan, supra. 

80. S.D.—In re Babcock's Estate, 
266 N.W. 420, 64 S.D. 283—Agnew 
v. Agnew, 218 N.W. 633, -52 S.D. 
472, 59 A.L.R. 1549. 

Wis.—In re Sullivan’s Estate, 529 
N.W. 65, 200 Wis. 590. 

24 C.J. p 269 note 46. 

81. Cal.—In re Fret well, >93 P. 283, 
152 Cal. 573. 

N.H.—Woodbury's Appeal, 57 N.H. 
483. 

82. Mo.—Mahon v. Fletcher’s Es¬ 
tate, App., 245 S.W, 372. 

83. S.D.—In re Babcock's Estate, 266 
N.W. 420, 6-4 S.D. 283. 

24 C.J. p 269 note 48. 

84- Ala.—Tatum v. Williams, 177 
’ So. 629, 235 Ala. 114- £! -Cone v. Bar- 
ganier, 118 So. ! 342, 218 Ala. 292 

34 CJT.S.—6 


—Johnston v. Dave.nport, 42 Ala. 
317. 

Iowa.—In re Weidman's Estate, 228 
N.W. 571, 209 Iowa 603. 

85. Ohio.—Brown v. Mossop, 37 N. 

E.2d 598, 139 Ohio St. 24. 

24 C.J. p 268 note 42 [d]. 

Time for taking or perfecting appeal 
Ala.—Tatum v. Williams, 164 So. 387, 
231 Ala. 269—Herring v. Griffin, 
100 So. 202, 211 Ala. 225. 

Mo.—In re Wickard's Estate, App., 
282 S.W. 173. 

88- Ga.—Goodman v. Goodman, T38 
S.E. 265, 36 Ga.App. 768. 

87. Mo.—In re Howard, 106 S.W. 

116, 128 Mo.App. 482. 

24 C.J. p 269 note '58. 

88- Cal.—In re Wood, 77 P. 481, 143 
Cal. 522. 

24 C.J. p 269 note 59. 

89. Mo.—Nidy v. Rice, 44 S.W.2d 
196, 226 Mo.App. 610. 

90. Wis.—In re Sullivan's Estate, 
229 N.W. 65, 200 Wis. 590. 

91. Cal.—In re Fulton's Estate, 48 
P.2d 120, 8 Cal.App.2d 423. 

Ohio.—In re Crouse’s Estate, 184 N. 
E. 253, 44 Ohio App. 31. 

92. S.D.—In re Babcock’s Estate, 
266 N.W. 420, 64 S.D. 283. 

Particular questions 

Whether testator’s desertion of ap¬ 
plicant was motivated by his infatu¬ 
ation for the person receiving the 

st. 


entire estate under his will, and 
questions relating to the amount and 
value of property which he transfer¬ 
red to his wife after such desertion, 
are immaterial.—In re Babcock's Es¬ 
tate, supra. 

Failure to appeal from previous or¬ 
der 

The failure to appeal from an or¬ 
der directing executors to make no 
further payments on account of wid¬ 
ow’s allowance, and canceling the 
order under which payments had 
theretofore been made, may preclude 
a review of a subsequent order re¬ 
fusing to grant an allowance.—In re 
Brown's Estate, 224 P. 678, 129 

Wash. 84. 

93. Ark.—Buhrmester v. Buhrmest- 
er, 260 S.W. 410, ,163 Ark. 539. 

Ga.—Hill v. Hill, 190 S.E. *11, 55 Ga. 
App. 500—Calhoun Nat. Bank v. 
Slagle, 186 S.E. 445, 53 Ga.App. 
553. 

Minn.—In re Strauch, 104 N.W. '535, 
95 Minn. 304. 

94. Wash.—In re Cannon, '50 P. 
1021, 18 Wash. 101. 

95. Wash.—In re Frykholm's Es¬ 
tate, 24>4 P. 967, 138 Wash. 551. 

96. Ind.—Bassett v. South, 156 N.E. 
410, 87 Ind.App. 136, rehearing de¬ 
nied 158 N.E. 229, .87 Ind.App^ 136. 

97. Ind.—Bassett v. South, supra. 

98. Cal.—In re Fulton's Estate, 59 
P.2d 508, 15 Cal.App.2d. 252. 
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and that attorneys were duly authorized to repre¬ 
sent the person for whom they appeared." 

Discretion of lower court. The discretion of the 
probate judge will not be disturbed on appeal un¬ 
less he has abused it, 1 has been guilty of manifest 
error, 2 or has exceeded his jurisdiction. 3 

Questions of fact and findings. Decisions of the 
trial court on questions of fact 4 and findings, 5 in 
support of which there is evidence, will not ordi¬ 
narily be reviewed. 

Harmless and prejudicial error. Harmless error 
will not warrant a reversal of the judgment, 6 al¬ 
though the judgment may be reversed for error 
prejudicial to the substantial rights of a party. 7 

Determination and disposition of cause. On a 
sufficient showing the appellate court may, it has 
been held, fix the amount of the allowance without 
remanding the case to the trial court for that pur¬ 
pose. 8 The reviewing court may also modify or 
amend the judgment of the trial court on a proper 
showing and affirm the judgment as amended. 9 
Where under the statute jurisdiction to render 
judgment on the merits is vested in the trial court 
only, the appellate court cannot render judgment 
on the merits but must remand the case. 10 

The judgment of the trial court in proceedings 
for an allowance to a surviving spouse will not be 
reversed unless it is against the clear weight of 
the evidence. 11 Where the showing made to the 
trial court is sufficient to justfy an award made 
to the widow for her allowance out of an insolvent 


estate, it will not be reversed. 12 A judgment deny¬ 
ing to a widow a family allowance as prayed for 
by her in an amended petition therefor, rendered on 
appeal by certain creditors of decedent from a 
judgment awarding an allowance, precludes the 
widow from further proceeding under the original 
petition, and inures to the benefit of all creditors 
of decedent, and a creditor appealing generally 
from the judgment and order granting an allow¬ 
ance is entitled to a reversal, although he stood on 
his demurrer to the original petition which was 
overruled, and took no further part in the proceed¬ 
ings, during which the petition was amended so as to 
withstand the demurrer, by alleging other distinct 
grounds for its relief. 13 

c. Costs 

Costs in proceedings for an allowance to the sur¬ 
viving spouse or children are largely within the discre¬ 
tion of the court. 

Costs in proceedings for allowances arc usually 
within the discretion of the court, 1 * which may al¬ 
low costs to a widow who has prevailed in two suc¬ 
cessive appeals from a decree granting her an al¬ 
lowance, 15 allow costs out of the estate where the 
widow has died after the filing of a petition for 
an allowance, 16 or refuse to allow either party the 
costs of an appeal. 17 

Where appraisers set apart to a husband as ex¬ 
empt certain articles specified in the statute, and 
also set apart a sum of money in lieu of other ar¬ 
ticles mentioned in the statute, an allowance of 
costs to the husband could not be sustained where 


99. Ga.—Howell v. Howell, 4 S.E.2d 
835. 188 Ga. 803. 

1. Cal.—In re Clark’s Estate, 274 
P, 76, 96 Cal.App. 243. 

Iowa.—In re Crouse’s Estate, 223 N. 
W. 510, 208 Iowa 333—In re Ches- 
more’s Estate, 189 N.W. 770, 194 
Iowa 300—Caldwell v. Caldwell, 
186 N.W. 58, 192 Iowa 1157. 

Me.—Appeal of Hilt, 146 A. 439, 128 
Me. 191. 

24 C.J. p 269 note 53. 

2. Mass.—Glover v. Glover, 102 N. 
E. 945, 215 Mass. 576. 

24 C.J. p 269 note 54. 

3 . —Bliss v. Sheldon, 7 Barb. 
152. 

4. Conn.—Alexander v. Alexander, 
139 A. 685, 107 Conn. 101. 

5 . Cal.—In re Foreman’s Estate, 60 
P.2d 310, 16 Cal.App.2d 96—In re 
Connell’s Estate, 9 P.2d 849, 121 
Cal.App. 703. 

Minn.—in re Zimmerman’s Estate, 
261 N.W. 467, 195 Minn. 3‘8. 

Mo.—Mahon v. Fletcher’s Estate, 
App., 245 S.W. 372. 

M.C.—Prewry v. Raleigh Sav. Bank 


& Trust Co., 92 S.E. 593, 173 N.C. 
664. 

6- Ga.—Chance v. Chance, 5 S.E.2d 
399, 60 Ga.App. 889—Hendrix v. 
Hendrix, 197 S.E. 926, 58 Ga.App. 
144 —Crummey v. Crummey, 197 
S.E. '501, 58 Ga.App. 57. 

Mo.—Monahan v. Monahan's Estate, 
89 $.W.2d 153, 232 Mo.App. 91. 
Wls.—In re McKenzie’s Estate, 287 
N.W. 695, 232 Wia 425. 

24 C.J. p 269 note 60. | 

Instructions 

Harmless error in the giving of in¬ 
structions is not ground for revers¬ 
al.—Chance v. Chance, 5 S.E.2d 399, 
00 Ga.App. 889. 

Submission to jury 

Widow could not complain on ap¬ 
peal that issue as to setting apart 
of household furniture should have 
been submitted to the jury where 
the lower court awarded her all 
furniture.—Johnson v. Pullen, 164 S. 
E. 163, 45 Ga.App. 172. 

7. Conn,—In re Williamson’s Es¬ 
tate, 196 A. 770, 123 Conn, 424. 
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8. Tenn.—Hedmon v. Fuller, 136 S. 
W.2d 724, 23 Tenn.App. 623. 

9. La.—Succession of Baltimore, 

App., 176 So. 684. 

Deduction from judgment granting 
allowance 

La.—Succession of Baltimore, supra. 

la La.—Barrett v. Pierson, 112 So. 
410, 163 La. 541. 

11. Okl.—Powell v. Powell, 1X6 P. 
2d 889. 

12. Colo.—Clemes v. Fox, 53 P, 225, 
25 Colo. 39. 

13- Cal.—In re Bell, 95 P. 378, 153 
Cal. 345. 

14. Ga.—Chambliss v, Bolton, 92 S. 
E. 204. 146 Ga. 734. 

Pa.—Kahn’s Estate, 16 P«uCo. 72. 

15. Mass.—Slack v. Slack. 123 Mass. 
443—Allen v. Allen, 117 Maas. 27. 

16. Me.—Tarbox v. Fiaher, 50 Me, 
236. 

17. N.H.—Kingman v. Kingman. 31 
N.H. 132, 



34 C.J.S. 

the decree was reversed so far as it directed the 
executor to pay the money set apart by the ap¬ 
praisers. 18 

Where the decree makes the allowance a charge 
on real estate, such costs as were incident to, or 
occasioned by, such charge and proceedings to en¬ 
force it, including costs of an appeal from the 
decree, may be collected. 19 

Where an appeal from an allowance of the wid¬ 
ow s exemption was dismissed, it was held that the 
costs to which the widow was entitled did not in¬ 
clude the cost of the petition and advertising the 
widow s claim, 20 or the cost of printing the record 
on the appeal. 21 A decree may be amended so as 
to include costs. 22 

§ 362. Effect of Allowance 

a. In general 

b. Control and disposition 

a. In General 

In general the right to an allowance vests in the 
widow and minor children at once on the death of the 
deceased, and, when property has been selected or set 
aside for them, they obtain a joint title thereto, which is 
absolute as against others than themselves, but which 


§ 362 

as between themselves is subject to a right in surviving 
beneficiaries to support from the entire property. The 
allowance should be placed at the disposal of the widow 
as soon as practicable. Where it has been allowed but 
not selected or set apart, it constitutes a lien on the es¬ 
tate. 

Although under some statutes the right to an al¬ 
lowance out of the estate of deceased for the main¬ 
tenance and support of his widow and minor chil¬ 
dren does not vest in them until the selection has 
been made, 23 and under others it becomes vested 
when the order for payment is made, 24 as a general 
rule the right thereto vests in them at once by op¬ 
eration of law on the death of deceased, 25 so as to 
give them a vested property right which the death 
of a beneficiary or other change of status, even 
before the specific property allowed has been se¬ 
lected or set apart, will not divest to the benefit 
of the estate. 26 Although in some jurisdictions the 
beneficiary receives merely a usufruct 27 or right to 
the use and benefit 28 in the property set apart, and 
except as to the year’s supply of provisions al¬ 
lowed, 29 the title thereto is not disturbed 30 in gen¬ 
eral, as, against others than themselves, a complete 
title to the property selected or set aside under such 
an allowance vests in the widow and minor or mi¬ 
nors, 31 subject to the limitation that no greater 


EXECUTORS AND ADMINISTRATORS 


18 . N.Y.—Matter of Baird, 110 N.Y. 
S. 708, 126 App.Div. 430. 

19. Pa.—Balmforth's Estate, 14 Pa. 
Dist. '55. 

20. Pa.—Hines' Estate, 24 Pa. Co. 
504, following: Homiller’s Estate, 
17 Wkly.N.C. 238. 

21. Pa.—Hines' Estate, 24 Pa.Co. 
504. 

2i2. Pa.—Simpson's Appeal, 1 Mon. 
202 . 

23. N.J.—Carey v. Monroe, :35 A. 
456, 54 N.J.Eq. 632. 

24. Mich.—Xsabell v. Black, 242 N. 
W. 853, 259 Mich. 100. 

25. Ga.—Farmers Bank of Tifton v. 
Williams, 5 S.E.2d 195, 188 Ga. 789 
—Redwine v. Frizzell, 190 S.E. 789, 
184 Ga. 230—Anders v. First Nat. 
Bank, 142 S.E. 98, 165 Ga. 682. 

Mo.—Monahan v. Monahan's Estate, 
89 S.W.2d 153, 232 Mo.App. 91. 

24 C.J. p 270 note 71. 

Selection or setting: apart as prereq¬ 
uisite to vesting of title to par¬ 
ticular property in widow and mi¬ 
nor children see supra § '350. 
Relation hack 

Under statute providing that, be¬ 
fore grant of administration and be¬ 
fore the exempt property is set apart, 
the right of the widow and minor 
children to the use and benefit there¬ 
of shall be the same as if it had 
been set apart as exempt, the bene¬ 
ficial effect of ownership through 
formal selection and allotment re¬ 


lates back to the death of the owner 
of the estate.—Blankenbeck v. Fos¬ 
ter, 89 So. 171, 206 Ala. 85. 

Effect of setting apart 

It is a mistake to say that the 
property which the statute directs to 
be set apart to the widow vests in 
the widow only on setting the same 
apart to her. By the statute the right 
to a certain kind of property, if on 
hand, if not, its value, vests eo in- 
stante, by operation of law, in the 
widow on the death of her husband. 
The setting apart of such property 
is merely for the purpose of des¬ 
ignating the individual pieces of 
property, and valuing them, and sup¬ 
plying their places with other prop¬ 
erty when required.—Mallory v. Mal¬ 
lory, 17 S.W. 737, 92 Ky. 316, 13 Ky.L. 
■579. 

S'G. Ala.—Mitcham & Smith v. Moore, 
73 Ala. 542. 

Ga.—Swain v. Stewart, 2'5 S.E. 831, 
98 Ga. 366—Philpot v. Ramsey & 
Hogan, 171 S.E. 204, 47 Ga.App. 635. 
Ill.—York v. York, 38 Ill. 522. 

24 C.J. p 270 note 71. 

Death of widow 

* If the widow dies before the prop¬ 
erty is set apart, her administrator 
may apply for it, and, when it is set 
apart, he holds it as her administra¬ 
tor, to be accounted for and dis¬ 
tributed, under the law, to her heirs 
at law or creditors.—Brown v. Joiner, 
3 S.E. 157, 77 Ga. 232. 


27. La.—Johnson v. Bolt, App. f 146 
So. 375. 

28. Tex.—Pace v. Eoff, Com.App., 48 
S.W.2d 956, modifying Eoff v. Pace, 
Civ.App., 25 S.W.2d 264. 

29. Tex.—Pace v. Eoff, supra. 

30. Tex.—Pace v. Eoff, supra. 

Power of court 

Probate court has exclusive author¬ 
ity to determine right of deceased’s 
widow to have use of homestead and 
other exempt property set apart to 
her, but cannot disturb title thereto. 
—Pace v. Eoff, supra. 

31- Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182—Whitfield v. 
Maddox, 8 S.E.2d 54, 189 Ga. 878— 
Jones v. Federal Land Bank of Co¬ 
lumbia, 6 S.E.2d 52, 189 Ga. 419— 
Powell v. Porter, -5 S.E.2d 884, 189 
Ga. 440—Maxwell v. Citizens' Bank, 
139 S.E. 864, 165 Ga. 125. 

Mo.—Monahan v. Monahan’s Estate, 
89 S.W.2d 153, 232 Mo.App. 91. 

24 C.J. p 270 note 72. 

Fee simple 

The estate in property set aside 
as a year's support is a fee-simple 
estate.—Lane v. Jackson, 107 S.E. 
846, 151 Ga. ’584. 

Whether personalty or cash 

Widow’s allowance of five hundred 
dollars becomes her absolute proper¬ 
ty whether taken in personal prop¬ 
erty or in cash.—Mugg v. Fenn, 153 
N.E. 776, 198 Ind. 372. 
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estate than decedent possessed is acquired; 32 and 
they may sell it, give it away, voluntarily partition 
it, or do any other act incident to absolute owner¬ 
ship. 33 It is not subject to be administered as a 
part of the estate of deceased, 34 provided the prop¬ 
erty set apart is described with sufficient certainty 
to permit it to be identified; 35 any of it which re¬ 
mains unconsumed after the expiration of the pe¬ 
riod of time for which it was given to provide sup¬ 
port and maintenance, and thereafter so long as it 
lasts, is subject to the support of the widow during 
her life and the children until they are married 
or reach majority, 36 and thereafter it does not re¬ 
vert to the estate of deceased. 37 However, as be¬ 


tween themselves the widow and minor children do 
not have all the rights of absolute owners in com¬ 
mon as to the property set apart. 38 The allowance 
is intended for their joint support and mainte¬ 
nance, 39 and, although, where particular property 
is set aside separately to individual beneficiaries or 
particular groups of beneficiaries, a certain amount 
to each, title thereto is held in severalty, not jointly, 
and without any cross rights therein of the dif¬ 
ferent beneficiaries, 40 where property is set aside 
to the widow and minor child or children in gross, 
they become owners of the property in common, 
and each has an equal, undivided interest in the 
title thereto. 41 The share of each is thrown into 


Source of title 

(1) The statutory allowance to the 
widow is not an interest in the es¬ 
tate of decedent; it does not pass 
to her by any law of descent, and 
does not descend to her as an heir. 
—Mugg v. Fenn, supra. 

(2) Real estate taken by the widow 
in whole or in part payment of the 
statutory allowance due her is ac¬ 
quired by purchase and not by de¬ 
scent.—Mugg v. Fenn, supra. 

(3) The widow does not succeed 
to the husband’s title, but acquires 
the personalty set apart as the year’s 
support adversely to the administra¬ 
tor by force of the statute.—Inter¬ 
national Baking Co. v. Polk, 295 S. 
W. 472, 155 Tenn. 461. 

(4) The title to land set apart is 
not based on the statutes of distribu¬ 
tion, it has no connection with it, 
and is not affected by the insolvency 
of the estate, because as a neces¬ 
sary expense of administration it Is 
to be preferred before all other 
debts, except as otherwise specially 
provided.—Pullen v. Johnson, 160 S. 
E. 785, 173 Ga. 581. 

(5) Early cases see 24 C.J. p 270 
note 72 [f]. 

Merger 

Since real estate set off to widow 
for balance of statutory allowance 
is acquired by purchase, it does not 
merge with that which she inherited 
as widow.—Mugg v. Fenn, 153 N.E. 
776, 1*8 Ind. 372. 

From return, of appraisers 

The title to the property set aside 
is in the widow and minor children 
from the time the return of the ap¬ 
praisers is mtide to the court of 
ordinary.—Hendrix v. Causey, 90 S. 

180, 148 Ga, 104—Doyle v. Mar¬ 
tin, 61 Ga. 410. 

32. Ga.—Ansley v. Ansley, 114 S.E. 

182, 154 Ga. 857. 

Equitable rights of another 

Where land inherited by a hus¬ 
band as the sole heir of his wife Is 
set apart as a year's support to his 
second wife after his death, she 


' takes subject to the equitable rights 
of the first wife's foster child, un¬ 
der a contract for adoption.—Ansley 
v. Ansley, supra. 

33. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 1S2. 

34. Ga.—Pullen v. Johnson, 160 S.E. 
785, 173 Ga. 581—Miller v. Miller, 
31 S.E. 1S6, 105 Ga. 305—Holamon 
v. Jenkins, 177 S.E. 262, 50 Ga.App. 
120 . 

Mo.—Monahan v. Monahan's Estate, 
89 S.W.2d 153, 232 Mo.App. 91. 
Administrator cannot recover prop¬ 
erty 

Where property has been properly 
set apart as a year’s support to the 
widow and children of a decedent, a 
suit cannot be maintained by the 
administrator to recover it for the 
purposes of administration.—Winn v. 
Lumsford, 61 S.E. 9, 130 Ga. 436. 

35. Ga.—Whitfield v. Maddox, 8 S. 
E.2d 57, 1S9 Ga. 870. 

Effect of insufficient description 
Where return of appraisers ap¬ 
pointed to set apart a year’s sup¬ 
port to widow and minor children 
was void as to certain property be¬ 
cause of insufficiency of description 
therein, widow did >not acquire title 
to any^portion of such property and 
the property continued to be a part 
of decedent’s estate subject to the 
law of descent and distribution.— 
Whitfield v. Maddox, supra. 

3S, Ga.—Walden v. Walden, 12 S. 
E.2d 345, 191 Ga. 182—Moore v. 
Pittman, 196 S.E. 50, 185 Ga. 619— 
Whitt v. Ketchum, 10 S.E. 503, 84 ‘ 
Ga. 128, 

37. Ga.—W'alden v. Walden, 12 S. 
E.2d 345, 191 Ga. 182—Moore v. 
Pittman, 196 S.E. SO, 185 Ga. 619. 
Marriage before payment * 

Marriage of one of the minors be¬ 
fore payment of such support by 
the administrator does not require 
that part of the support should there¬ 
fore pass back into decedent’s estate 
for distribution among heirs and 
creditors.—Jones v. Federal Land 
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Bank of Columbia, 6 S.E.2d -52, T89 
Ga. 419. 

38. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182. 

39. Ga.—Walden v. Walden, supra 
—Farmers Bank of Tifton v. Wil¬ 
liams, 5 S.E.2d 195, 188 Ga. 789— 
Caldwell v. Zimmerman, 93 S.E. 
559, 20 Ga.App. 818. 

40. Ga.—Miller v. Miller, 31 S.E. 
186, 105 Ga. 305. 

Families of different marriages 
Where part of decedent's property 
is set aside as a year’s support of 
his widow and their minor child, 
and separate property is set aside 
for the support of decedent’s minor 
child by a former marriage, the es¬ 
tates in the property so set aside are 
separate, and, where the child of the 
widow dies, the interest of such 
child vests in the widow for her sup¬ 
port, and the other child cannot re¬ 
cover any part thereof.—Phillips v. 
Atkinson, 78 S.E. 116, 139 Ga. 740. 
Widow alone 

(1) Where the land Is set apart 
to the widow only, the children take 
no beneficial interest therein.—An¬ 
derson v. Walker, 40 S.E. 705,, 114 
Ga. 505. 

(2) Where deceased’s second wife 
had land set apart to her alone as 
year’s support, deceased’s minor son 
by his first wife took no interest 
in land, even if erroneously excluded 
from year’s support, and, where sec¬ 
ond wife sold property, son, on at¬ 
taining majority, could not recover 
land as jolnt^ beneficiary taking title 
with or through second wife.—Wil¬ 
liams v. Rosette, 170 S.E. 878, 177 
Ga. 528. 

41. Ga.—Walden v. Walden. 12 S.E. 
2d 345, 191 Ga. 182—Dowdy v. 
Dowdy, 199 S.B. 191, 187 Ga. 26— 
Moore v. Pittman, 196 S.H. 50, 185 
Ga. 619—Pullen v. Johnson, 160 S, 
E. 785, 173 Ga. 581—Anders v. 
First Nat. Bank. 142 S.E, 98, l6S 
Ga. 682—Howard v. Pope, 84 S.TBL 
301, 109 Ga 259 — Miller v. Mil¬ 
ler, 31 S.E. 186, 105 Ga 865. 
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hotchpot, so to speak, and the whole, both as to 
corpus and income, is changed with the support of 
each of the beneficiaries so long as they occupy that 
relationship. 42 If a beneficiary dies, or if a minor 
reaches his majority, the surviving beneficiary or 
beneficiaries are entitled to the possession and use 
of the whole property, both as to income and cor¬ 
pus, so long as they continue to exist as such; 43 
and a minor who reaches his majority or marries 
is not, while the widow is still in life or any of 
the other children are still minors, entitled to the 
control or possession of any of the property or to 
any support therefrom, 44 and cannot force a divi¬ 
sion of the property. 45 However, the arrival of 
a minor at majority does not divest him of his title 
in the property, his interest simply remains charged 
both as to corpus and income with the support of 
the remaining beneficiaries so long as they answer 
that description, and the use and possession of his 
undivided interest is postponed to him until the 
death of the' widow and the majority of the chil¬ 
dren, subject, of course, to the possibility that his 
interest may be divested by the consumption of the 
property in the support and maintenance of such 
beneficiaries; and, when all of the beneficiaries of 
such an allowance cease to exist as such, any of 
the property set aside which is unconsumed belongs 
to them or their heirs in common. 46 

A widow's right to an allowance for support and 
maintenance cannot be defeated by a deed given 
by an adult child subsequent to the death of the 
husband and father. 47 


Where a year's support is set apart out of home¬ 
stead property, the lesser estate is merged in the 
‘greater and the homestead becomes extinguished. 48 

The money or property allowed should be placed 
at the disposal of the widow at once, or as soon as 
practicable, and cannot be held up pending the de¬ 
termination of disputed claims as to the ownership 
of property between the widow and the estate. 49 
Where an order for a family allowance has been 
made and remains in force, the executor or admin¬ 
istrator is bound to pay it, 50 unless, of course, he 
has not funds or property out of the estate out of 
which it can be paid, 51 and he cannot object to 
the decree settling the final account and ordering 
distribution on the ground that the allowance should 
have been terminated sooner. 52 Payment or deliv¬ 
ery of the allowance or exemption should be made 
directly to the widow to be held in trust for the 
maintenance of herself and minor children. 53 

Lien. An allowance awarded to a widow out of 
her husband’s estate but for. which no property has 
been assigned constitutes a lien to be enforced like 
other liens, 54 and does not cease to be a lien be¬ 
cause the widow, who is also administratrix, has 
received more than the amount of the award from 
the rent of the homestead, and in settling up a claim 
for causing decedent's death. 55 

b. Control and Disposition 

In general the widow has the exclusive control of. 
the property selected or set apart, including the power 
to sell or encumber it for the purpose of providing main¬ 
tenance and support. 


Jointly 

The property is vested jointly in 
the widow and minor children, and 
not in severalty.—Young v. Lowe, 
229 S.W. -4, 148 Ark. 129. 

Not in widow alone 

Title to the property is not in the 
widow alone.—Anders v. First Nat. 
Bank, 142 S.E. 98, 165 Ga. 682. 

42. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182. 

43. Ga.—Walden v. Walden, supra 
—Jones v. Federal Land Bank of 
Columbia, 6 S.E.2d 52, 189 Ga. 419 
—Bank of Cuthbert v. Taylor, 127 
S.E. 262, 158 Ga. 237—Howard v. 
Pope, 34 S.E. 301, 109 Ga. 259- 
Miller v. Miller, 31 S.E. 186, 105 
Ga. 305. 

Effect of widow’s death 

Where a year’s support was set 
apart to widow and minor children 
and, while one or more of children 
remained minors and unmarried wid¬ 
ow died, any unconsumed portion 
of property stood over for continued 
support of such child or children 
who remained minors and unmar¬ 
ried.—Moore v. Pittman, .196 S.E. '50, 
135 Ga. 619. . 


44. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182. 

45. Ga.—Jones v„ Federal Land 
Bank of Columbia, 6 S E.2d’52, 189 
Ga. -419—Bridges v. Barbree, 56 S. 
E. 1025, 127 Ga. 679—Howard v. 
Pope, 34 S.E. 301, 109 Ga. 259- 
Miller v. Miller, 31 S.E. 186, 105 
Ga. 305—Caldwell v. Zimmerman, 
93 S.E. 559, 20 Ga.App. 818. 

Ky.—Berger v. Berger, 94 S.W.2d 
620, 264 Ky. 229. 

46. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182. 

47. Ga.—Federal Land Bank of Co¬ 
lumbia v. Henson, 144 S.E. 728, 
166-Ga. 857. 

Cancellation unnecessary 

The cancellation of such a deed is 
not essential to the establishment 
of her right to a year’s support.— 
Federal Land Bank of Columbia v. 
Henson, 144 S.E. 728, 166 Ga. 8-57. 

48w Ga.—Moore v. Moore, 55 S.E. 
950, 126 Ga. 735—Stringfellcw v. 
Stringfellow, 37 S.E. 767, 112 Ga. 
494. 

49. Miss.—Pratt v. Pratt, 124 So. 
<323, 155 Miss. 237. 
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Litigation #f right to support im¬ 
proper 

Widow’s right to year's support 
cannot be litigated in proceeding to 
determine ownership of property 
claimed both by widow and by ex¬ 
ecutor.—Pratt v. Pratt, supra. 

50. Cal.—In re Nelson’s Estate, 139 
P. 692, 1C7 Cal. 321. 

Okl.—In re Foreman's Estate, 157 P. 

279, 59 Okl. 1. 

24 C.J. p 270 note 74. 

51. Wis.—Niland v. Niland, 143 N. 
W. 170, 154 Wis. 514, Ann.Cas.1915 
B 1127. 

24 C.J. p 270 note 75. 

52. Cal.—In re Fulton's Estate, 73 
P.2d 664, 23 Cal.App.2d 563. 

53. Ala.—Lanford v. Lee, 24 So. •578, 
119 Ala. 248. 

24 C.J. p 270 note 73. 

54. Ind.—Mugg v. Fenn, 153 N.E. 
776, 198 Ind. 372. 

24 C.J. p 271 note 85. 

55. Ill.—Reilly v. Reilly, 26 N.E. 
604, reversed on rehearing on oth¬ 
er grounds 28 N.E. 960, 139 HL 

180. , , i 
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In general the widow as the head of the family 
is vested with the exclusive right to manage and 
control the property for the joint benefit of herself 
and minor children, and, after the marriage or ma¬ 
jority of the children, for the benefit of herself 
alone for life; 56 and a child, even though it lives 
apart from the mother, is not entitled to a division 
or severance of the property, 57 except that’in some 
jurisdictions, while the widow is entitled to all of 
the property set apart where she maintains a home 
to which the children have access, even though 
they prefer to and do live elsewhere, 58 yet, where a 


condition exists through no fault of the children 
which renders it impossible or impracticable for 
the widow and the minor children to live together 
and thus jointly enjoy the benefits of the property, 
a division will be allowed according to the equities 
of the case. 59 This right in the widow, although 
there is some authority to the contrary, 60 as a gen¬ 
eral rule includes the power, limited under some 
statutes by the necessity of obtaining the approval 
of the court, 61 to sell and convey or mortgage or 
otherwise encumber the entire interest in the prop¬ 
erty for such purpose, 62 even though the children 


56. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182—Whitfield v. 
Maddox, 8 S.E.2d 5 4, 189 Ga. 878 
—Jones v. Federal Land Bank of 
Columbia, 6 S.E.2d 52, 189 Ga. 419— 
Dowdy v. Dowdy, 199 S.E. 191, 
1S7 Ga. 26—Howard v. Pope, 34 S. 
E. 301, 109 Ga. 259. 

Ky.—Wheeldon’s Adm’r v. Barrett’s 
Guardian, 70 S.W.2d 11, 253 Ky. 
737—Crain v. West, 2.29 S.W. *51, 
191 Ky. 1. 

Rig-lit to bring- action. 

(1) The widow alone can sue for 
recovery of the property, or its con¬ 
version.—Singleton v. McQuerry, 8 
Ky.L. 782. 

(2) Widow has right to maintain 
trover suit in her own name for con¬ 
version of property set aside as 
year’s support.—Neal v. Smith, 5ft S. 
E. 922, 123 Ga. 26—Philpot v. Ram¬ 
sey & Hogan, 171 S.E. 204, 47 Ga.App. 
€35. 

Guardian, unnecessary 

It is not necessary to appoint a 
guardian for the minor children to 
protect their Interest in such prop¬ 
erty and give them full enjoyment 
of it, the wife having the right to 
use the property for the benefit of 
herself and children without the ap¬ 
pointment of guardian for children. : 
—Young v. Lowe, 229 S.W. 4, 148 
Ark. 129. 

57. Ga.—Dowdy v. Dowdy, 199 S. 

E. 191, 187 Ga. 26. 

58. Ky.—Berger v. Berger, 94 S.W. 
2d 620, 264 Ky. 229—Crain v. West, 
229 S.W. 51, 191 Ky. 1. 

59. Ky.—Allen v. Allen's Adm’r, 91 
S.W.2d 55, 262 Ky. 762—Wheeldo-n’s 
Adm’r v. Barrett's Guardian, 70 S. 
W.2d 11, 253 Ky. 737—Crain v. 
West, 229 S.W. 51, 191 Ky. I—Lan¬ 
drum v. Landrum, 218 S.W. 717, 
187 Ky. 196—Eversole v. Eversole, 
185 S.W. 487, 169 Ky. 793, L.R.A., 
1916E 593. 

80, Utah.—Rands v. Brain, 14 P. 
129, 5 Utah 197, rehearing denied 
15 P. 1, 5 Utah 272. 

24 C.J. p 271 note 84. 

81, Ga.—Walden v. Walden, 12 S.E 
2d 345, 191 Ga. 182. 


Where children have reached ma¬ 
jority 

In suit to enjoin defendant from 
selling land under a power of sale 
contained in a security deed executed 
by plaintiff where plaintiff claimed 
that property involved had been set 
apart to herself and minor children 
of plaintiff’s deceased husband as a 
year's support, it was unnecessary 
tc apply or construe statute requir¬ 
ing approval of court in order to 
bind interest of minor child or chil¬ 
dren in property set apart as a year’s 
support where it appeared that none 
of the beneficiaries of the year's 
support was a minor at time loan 
in question was made, and the mi¬ 
nor beneficiaries who had attained 
age of majority were not parties 
seeking relief.—House v. Batson, -4 
S.E.2d 33, 188 Ga. 314. 

Prior law 

Before the act of 1937, Code 1933 
§ 113-1006, L.1937 p 861, the widow 
possessed authority, without an or¬ 
der from any court, to convey or 
encumber not only her title but that 
of the minor heirs therein, for the 
purpose of obtaining support for 
herself and the children.—Whitfield 
v. Maddox, 8 S.E.2d '54, 189 Ga. 878 
—Reynolds v. Baxter, 171 S.E. 706, 
177 Ga. 849. 

62. Ga.—Walden v. Walden, 12 S.E. 

2d 345, 191 Ga. 182—Whitfield v. 

Maddox, 8 S,E 2d 54, 189 Ga. 878 

—Simpson v. Kelley, 156 S.E. IDS, 

171 Ga. 523—Morris v. Hasty, 151 

SE. 490, 169 Ga. 781—Hendrix v. 

Causey, 96 S.E. 180, 148 Ga. 164. 

24 C.J. p 270 note 78. 

Exclusiveness of power 

The wife alone has power to con¬ 
vey in fee simple or to mortgage the 
land for support of herself and the 
minor children.—Powell v. Porter, 5 
S.E.2d 884, 189 Ga. 440. 

Concurrence of guardian 

The widow may mortgage the prop¬ 
erty without the concurrence of a 
guardian for the minor children.— 
Young v. Lowe, 229 S.W, 4, 148 Ark 
129. 

Proper purposes 

(1) To obtain funds for support— 
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[ Jones v. Federal Land Bank of Co¬ 
lumbia, 6 S.E.2d 52, ISO Ga. 419. 

(2) To obtain funds for purpose 
of building dwelling for widow and 
children.—Jones v. Federal Land 
Bank of Columbia, supra—Morris v. 
Hasty, 156 S.E. 6ft2, 171 Ga. 648. 

(3) To repair dwelling.—Jones v. 
Federal Land Bank of Columbia, su¬ 
pra—Redwine v. Frizzell, 190 S.EL 
789, 184 Ga. 230. 

(4) Security deeds given for debts 
incurred for merchandise purchased 
for the family before the property 
was set aside and for farming op¬ 
erations carried on for support of 
the family, although at a loss, are 
within the power of the widow to 
execute and binding on her and the 
children.—Anders v. First Nat. Bank, 
142 S.E. 98, 165 Ga. 682. 

(5) Where widow and adult child 
executed note to obtain tenant to 
cultivate land set apart, and note 
was sued to judgment and fieri facias 
levied on land, neither widow nor 
adult child had any lawful claim as 
against the fieri facias.—Phillips v. 
Cook, 123 S.E. 108, 158 Ga. 151. 

(6) Early cases see 24 C.J. p 270 
note 78 [a]. 

Recovery where deed binding on 
wife 

Dismissal of action by decedent's 
surviving wife and minor children 
as tenants In common to recover land 
was proper where allegations of pe¬ 
tition showed absolute deed by wife 
conveying land, which had been set 
apart to wife and minor children 
from estate of wife's deceased hus¬ 
band as year's support, and allega¬ 
tions failed to allege any reason why 
the deed was not binding on the 
wife, since petition failed to allege 
cause of action in favor of wife, 
and hence the action failed In re¬ 
gard to the children.—Powell v. Por¬ 
ter, 5 S.E.2d 884, 189 Ga. 440. 

Where equity only obtained In prop¬ 
erty 

Where widow elected to take as 
such allowance deceased's equity in 
land which he had contracted to 
purchase and on which had made 
partial payment, that equity merged 
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have become of age and removed from the land 
and the sale is for the widow’s support alone, 63 
or notwithstanding she has married again, 64 and 
regardless of whether the action turns out to have 
been ill-advised; 65 and on the death of the widow 
any authority of sale which would bind the minors 
is sufficient to convey the fee, 66 neither the heirs 
of the widow, nor any child who reached his ma¬ 
jority after the property was set apart, nor heir 
of such child being required to join in the convey¬ 
ance or entitled to object thereto. 67 A sale and 
conveyance by the widow divests the title and claims 
of the children on the land as beneficiaries under 
the allowance. 68 

The power of disposition vested in the widow is 
for the purpose of obtaining support for herself 
and minor children, or after the majority of the 
children, for the support of herself alone. 69 It does 
not include the power to give the property away. 70 
The widow may not dispose of the property so as 
to deprive the minor children of the benefit there¬ 
of; 71 she may not sell it for purposes other than 
the support of herself and minor children, 72 as, 
for example, to pay a preexisting debt of her hus¬ 
band, 73 or her own preexisting debt; 74 and, where 


the purchaser knows the purpose for which it is be¬ 
ing sold, such a sale may be voided. 75 However, a 
purchaser who purchases without notice that the 
property was being sold for an unauthorized pur¬ 
pose obtains valid title thereto. 76 Evidence merely 
showing that the land was sold for the purpose of 
obtaining money with which to purchase other land 
will not show that the conveyance was invalid. 77 
Where the widow is still in life, the children can¬ 
not recover possession of land set apart as a year’s 
support to the widow and minor children in an ac¬ 
tion to which she is not a party, even though it is 
alleged and proved that the conveyance was not 
made for a proper purpose. 78 

The widow may convey the property set apart 
to secure payment of an outstanding encumbrance 
and to prevent its foreclosure, and will be bound 
thereby. 79 

The validity of a sale is not dependent on a ne¬ 
cessity to sell. 80 

Necessity to account. Under some statutes the 
widow is relieved from the necessity of account¬ 
ing to the children for the disposition of the fam¬ 
ily allowance, 81 the rule extending so as not to re¬ 


in conveyance to widow and children 
as tenants in common after their 
payment of balance due, and widow 
could not convey timber on theory 
that land was set aside for year’s 
support.—Hines v. Moore, 148 S.E. 
162, 168 Ga. 451. 

63. Ga.—Morris v. Hasty, 1'51 S.E. 
490, 169 Ga. 781—Reese v. Reese, 
92 S.E. 218, 146 Ga. 684. 

24 C.J. p 270 note 81. 

64. Ga.—Patterson v. Swift & Co., 
136 S.E. 68 , 163 Ga. 297—Bridges 
v. Barbree, 56 S.E. 1025, 127 Ga. 
679. 

65. Ga.—Jones v. Wilkes, 92 S.E. | 

517, 146 Ga. 803. I 

05 . —Moore v. Pittman, 196 S. 

E. 50, 185 Ga. 619. 

Guardian 

If the widow dies before all of 
the children have married or reached 
majority, her right to control the 
property with the attendant power 
of sale vests in the guardian of such 
minor or minors.—Walden v. Walden, 
12 S.E.2d 345, 191 Ga. 182. 

Agreement held sufficient 

An agreement for sale of property 
set apart as a year's support to wid¬ 
ow and minor children, which agree¬ 
ment was signed by purchaser and 
by minors' guardian as vendor and 
which stated that vendor in his ca¬ 
pacity as guardian obligated himself 
to convey title as soon as property 
could be legally sold and balance of 
agreed purchase price was paid, was 
not uncertain as to parties or uni¬ 


lateral, and omission to specify date 
for consummation of actual sale oth¬ 
er than after perfection of title 
would be construed to require rea¬ 
sonable time.—Moore v. Pittman, 196 
S.E. 50, 185 Ga. 619. 

67. Ga.—Moore v. Pittman, supra. 
Enforcement of contract not pre¬ 
vented 

In suit by guardian of minor chil¬ 
dren to enforce performance of con¬ 
tract for sale of year’s support prop¬ 
erty, petition was not demurrable 
because neither heirs of deceased 
widow nor children who had become 
of age after setting apart of year's 
support were parties to conveyance. 
—Moore v. Pittman, supra. 

68 . Ga.—Jones v. Federal Land 
Bank of Columbia, 6 S.E.2d 52, 189 
Ga. 419—Morris v. Hasty, 151 S.E. 
490, 169 Ga. 781—Reese v. Reese, 
92 S.E. 218, 146 Ga. 684—Ragan v. 
Shiver, 61 S.E. 1, 130 Ga. 474. 

69. Ga.—Walden v. Walden, 12 S. 
E.2d 345, 191 Ga. 182. 

70. Ga.—Walden v. Walden, supra. 

71. Ga.—Bank of Cuthbert v. Tay¬ 
lor, 123 S.E. 262, 158 Ga. 237. 

24 C.J. p 270 note 79. 

Mortgage for other purposes than 
support 

Where money borrowed by widow 
to whom, with minor child, year’s 
support had been set aside, and for 
which mortgage was given, was not 
used for support of beneficiaries of 
year's support, and widow died and! 


left minor child in possession of 
property so set aside, it was not er¬ 
ror to dismiss levy of fieri facias on 
mortgage.—Bank of Cuthbert v. Tay¬ 
lor, supra. 

72. Ga.—Simpson v. Kelley, 156 S. 
E. 198, 171 Ga. -523—Gibson v. 

Hodges, 95 S.E. 696, 147 Ga. 78-9. 
7a Ga.—Lunsford v. Kersey, 13 S. 

E.2d 803, 191 Ga. 73S. 

24 C.J. p 270 note 79 [a] (1). 

74. Ga.—Lunsford v. Kersey, supra 
—Bank of Cuthbert v. Taylor, 123 
S.E. 262, 158 Ga. 237. 

24 C.J. p 270 note 79 [a] (2). 

75. Ga.—Simpson v. Kelley, 156 S. 
E. 198, 171 Ga. 523. 

76. Ga.—Gibso-n v. Hodges, 95 S.E. 
696, 147 Ga. 789. 

77- Ga.—Whitfield v. Maddox, -8 S, 
E.2d 57, 189 Ga. 870. 

78. Ga.—Whitfield v. Maddox, supra. 

79. Ga.—Lunsford v. Kersey, 13 S. 
E.2d 803, 191 Ga. 738. 

80. Ga.—Whitfield v. Maddox, 8 S. 

E.2d 57, 189 Ga. 870—Jones v. 

Federal Land Bank of Columbia, 
6 S.E.2d 52, 189 Ga. 419—Patter¬ 
son v. Swift & Co., 136 S.E. 68, 163 
Ga. 297—Reese v. Reese, 92 S.E. 
218, 146 Ga. 684—Stringfellow v. 
Stnngfellow, 37 S.E. 767, 112 Ga. 
494. 

81. Cal.—Bell v. Bell, 83 P. 814, 2 
Cal.App. 338. 

Ga.—Dowdy v. Dowdy, 199 S.E. 191, 
187 Ga. 26. 
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quire an accounting to the children after their ma¬ 
jority for a share of what was not expended for 
their support. 82 In jurisdictions where the widow 
receives merely a usufruct in the property set apart, 
she must account at the end of her widowhood for 
the property she has received and used. 83 

Presumption. In the absence of anything to the 
contrary, it will be presumed that the sale was for 
a proper and lawful purpose. 84 

§ 363. Increase or Further Allowance 

An increased or additional allowance may be made in 
accordance with the exercise of a Just discretion where 
the property set apart or the former allowance is in¬ 
sufficient for the maintenance and support of the widow 
and children, or where additional assets have come to the 
estate. 

Under some statutes an increased or additional 
allowance for the maintenance and support of the 
widow and children is permitted where the property 
set apart by law or the former allowance made is 
insufficient. 85 So, also, a further allowance may 
sometimes be made where new assets have come 
to the estate. 86 Such increase or further allow¬ 
ance should be granted in accordance with a just 
discretion and with due regard to the rights of oth¬ 


ers who may be interested in the estate; 87 but it 
has been held to be no ground for denying such 
further allowance that the widow has abundant 
means of her own, 88 or that she and the children 
left the state on the death of decedent and con¬ 
tinued to reside elsewhere. 89 Under a statute au¬ 
thorizing the court, if there arc no children or 
their descendants living, to set off to the widow 
property in addition to her dower on the same terms 
as she holds her estate of dower, such allowance 
may be made only after assignment of dower to the 
widow has been made. 90 After the probate court 
has overruled an application for a further allow¬ 
ance, unless its action is vacated by appeal or oth¬ 
er proceeding, it cannot review and increase the 
allowance. 91 

Services rendered to the estate by the widow. 
It has been held that a widow who has drawn her 
support from the estate of her husband during the 
year following his death, although it was not for¬ 
mally set apart, and although she rendered valua¬ 
ble services to the estate throughout the same peri¬ 
od, is entitled to no further allowance by way of a 
year's support, but if she would obtain compensa¬ 
tion for her services, she must look to his repre¬ 
sentatives. 02 


82. Cal.—Boll v. Bell, 83 P. SI4, 2 
■Cal.App. 338. 

83. La.—Johnson v. Bolt, App., 146 
So, 375. 

84. Ga.—Whitfield v. Maddox, 8 S. 
E.2d 57, 189 Ga. 870—Jones v. Fed¬ 
eral Land Bank of Columbia, 6 S. 
K.2iX 52, 189 Oa. 419—Ragan v . 
Shiver, 61 S.E. 1, 130 Ga. 474. 

86. Ala.—tflankenbeck v. Foster, 89 
So. 171, 206 Ala. 85. 

Ga.—Hooke v. Day, 167 S.E. 762, 46 
Oa.App. 379. 

24 C.J. p 271 note 87. 

Statutory right 

Right to second year's support, 
when estate is kept together for more 
than & year without applicants’ con¬ 
nivance and there are no debts to be 
paid, is statutory.—Hooke v. Day, 167 
S.M. 762, 46 Ga.App. 379. 

After disoontimumoe order 
Court, having ordered discontinu¬ 
ance of allowance to widow for sup¬ 
port pending termination of will con¬ 
test proceeding, could, after the ter¬ 
mination of such proceedings, modify 
the order and grant additional allow¬ 
ance.—In re Hilleware's Estate, 294 
P. 230, 169 Wash. 680. 

Only where whole property set apart 
is insufficient 

tinder statute providing that, if 
the whole property exempt by law 
is set apart, and is not sufficient 
for the support of the widow, child, 
or children, the court shall make al¬ 


lowance out of the estate for their 
support during the settlement of the 
estate, the court may not make an 
allowance, unless the whole property 
set apart by law is not sufficient for 
the support of the widow, child, or 
children.—In re Lavcndtol’s Estate, 
209 P. 237, 46 Nev. 181. 

Manner and time of payment 

Judgment allowing widow second 
year's support of stated amount to 
be paid in monthly installments of 
specified amounts out of commissions 
accruing In favor of the estate, and 
providing that, If any balance re¬ 
mains due at the end of the twelve 
months, payments shall continue un¬ 
til the sum set aside has been paid, 
is proper, as against contention that 
year's support was made to extend 
over greater period than twelve 
months.—Hooke v. Day, 167 S.E. 762, 
4$ Ga.App, 379. 

86. Me.—Paine v. Foraaith, 24 A. 
590, 84 Me. 66. 

Pa.—Schimprs Estate, 24 Pa.Dist. 
412. 

87. Iowa.—In re Crouse's Estate, 223 
N.W, 510, 208 Iowa 333. 

24 C.J. p 271 note 89. 

Presumption 

Presumption exists in favor of cor¬ 
rectness of trial court's finding in 
proceeding for additional widow's al¬ 
lowance.—In re Crouse's Estate, su¬ 
pra. 


Allowance held proper 
Additional widow's allowance of 
six hundred dollars on application 
made within year after husband's 
death, after previous allowance of 
one thousand dollars, was held not 
abuse of discretion.—In re Crouse's 
Estate, supra. 

When denial proper 

(1) Where widow drew’ as allow¬ 
ance from testate estate sum of two 
thousand two hundred thirty dollars 
under advice of probate judge, not 
to stint herself and no other ap¬ 
plication was made for an allowance, 
and no order fixing amount was en¬ 
tered until filing of her final account 
as administratrix six years later, in¬ 
crease of such allowance to five thou* 
sand dollars was erroneous.—In re 
Doty's Estate, 203 N.W. 866, 231 
Mich. 116. 

(2) Early cases see 24 C.J. p 271 
note 89 fc]. 

88. Cal.—In re Lux. 38 P. 341, 100 
Cal. 693. 

Wash.—Griesemer v. Boyer, 43 P. 17, 
13 Wash. 171. 

89. Wash.—Griesemer v. Boyer, su¬ 
pra. 

9a R.L—Connole v. Connole, 113 A. 
467, 43 R.I. 470—Mathewson v. 
Mathewson, 11 A. 166, 16 R.I. 12. 
91. Ohio.—Moore v. Moore, 18 N.E. 

489, 46 Ohio St 89. 
aa. Ga,—Blass ingame v* Rose, 84 G«u 
418. 
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Additional allozvance to children. It has been 
held that a judge of probate, after making an al¬ 
lowance to a widow, out of her husband’s estate, 
for herself and the minor children of a previous 
wife, cannot afterward decree an additional allow¬ 
ance to such children for the reason that the widow 
abandoned them without their receiving the benefit 
of any of the funds in her hands; 93 and a fortiori 
it is improper to make an additional allowance for 
a child where a substantial ■ family allowance has 
already been made to the widow and it does not 
appear that she is not applying the same to the 
benefit of the child. 94 However, in another case 
where judgment was rendered on an agreed state¬ 
ment of facts, setting aside a second year’s support 
for minors, and objections were made on the ground 
that one year’s support had already been set aside 
to the minor children and widow, and'that during 
the life of the widow she had been assigned out of 
the estate a dower, on which she and the minor 
children lived during the year for which an appli¬ 
cation for support was made, but it did not appear 
that a continuance of the administration for a long¬ 
er time than one year was attributable to the mi¬ 
nors, it was held that their right to support was 
personal to them, and existed as a matter of law, 
and the enjoyment of the gratuity afforded by their 
mother of living with her was no reason for depriv¬ 
ing them of the same. 95 

§ 364. Decrease or Revocation of Allowance 

in general the court may modify a former order of 

93. Me.—Davis v. Gower, 26 A. 1048, 

85 Me. 167. 

94. Cal.—In re McSwain, 168 P. 117, 

176 Cal. 280. 

95. Ga.—Kennedy v. Paulk, 65 S.E. 

852, 133 Ga. 401. 

96. Ala,—Blankenbeck v. Foster, 80 
So. 171, 206 Ala. 85. 

Cal.—In re Houston's Estate, 270 P. 

939, 206 Cal. 276, 60 A.L.R. 730- 
In re Taylor’s Estate, 55 P.2d 537, 

12 Cal.App.2d 374—In re Bruck's 
Estate, 35 P.2d 431, 140 Cal.App. 

300. 

Ohio.—Steward v. Barry, 131 N.E. 492, 

102 Ohio St. 129. 

Or.—In re Shepherd's Estate, 41 P.2d 
444, 448, 152 Or. 15, quoting Cor¬ 
pus Juris, and modified on other 
grounds 49 P.2d 448, 152 Or. 15. 

24 C.J. p 272 note 97. 

Creditor’s rights 

Creditors of decedent’s estate have 
right to seek a modification or change 
of order dealing with a family allow¬ 
ance as soon as they discover that 
estate is insolvent. Probate Code, § 

680.—In re Allen's Estate, 108 P.2d 
973, 42 Cal.App.2d 346. 
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allowance by decreasing or revoking it, but such order 
cannot be made retroactive in its effect. 

On an application within a reasonable time an 
order of the court may be made modifying or re¬ 
voking a former order of allowance, 96 but such an 
order cannot be made retroactive in its effect or 
require the widow to account for any portion of 
what she may already have received or expended. 97 
However, in some jurisdictions, where the allow¬ 
ance is reduced in accordance with the facts after¬ 
ward developed, while the widow has the right to 
the full sum originally fixed as long as the original 
order remained unmodified, yet the legal effect of 
the order reducing the amount allowed is to place 
the difference between the amount fixed in the orig¬ 
inal order and the modified order, except the year’s 
supply of provisions allowed, back into the hands 
of the administrator to become assets of the estate, 
to be distributed according to the laws of descent 
and distribution. 98 In determining the propriety 
of revoking or decreasing the allowance the court 
exercises its discretion; 99 competent evidence rele¬ 
vant to the issues involved should be considered, 1 
but evidence regarding the separate income of the 
widow and the income from property bequeathed 
her is properly excluded. 2 Where, on showing a 
change in the condition of the estate or the circum¬ 
stances of the widow, a reasonable reduction or 
stoppage appears justified, all further property will 
fall into the general personal estate as assets. 3 
Although it is held in some jurisdictions that an 
executor or administrator is charged with knowl-' 

discretion when order granting it is 
modified.—In re Taylor's Estate, su¬ 
pra. 

1. Validity of marriage 
(X) In action to set aside widow's 

allowances for fraud, evidence that 
defendant’s first husband stated he 
was divorced was admissible to 
prove defendant's good faith, but not 
to prove divorce.—Kurzweil v. Eny- 
art, Mo.App., 54 S.W.2d 464. 

(2) In action to set aside widow's 
allowances for fraud, defendant’s tes¬ 
timony that, when remarrying, she 
believed first husband had obtained 
divorce, was not conclusive on chan¬ 
cellor, and finding that she was not 
divorced from first husband when 
marrying deceased and that she 
fraudulently represented herself as 
widow to obtain widow's allowances 
was sustained by evidence.—Kurzweil 
v. Enyart, supra. 

2. Miss.—Gilmer v. Gilmer, 117 So. 
371, 151 Miss. 23. 

3. Or.—In re Shepherd's Estate, 41 
P.2d 444, 448, 152 Or. 15, quoting 
Corpus Juris, and modified on oth¬ 
er grounds 49 P.2d 448, 152 Or. 15. 

24 C.J. p 272 note 1. 
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Notice 

Where widow received notice of 
petition for distribution, no 1 further 
notice of discontinuance of family 
allowance was required before dis¬ 
continuing it.—In re Sayre's Estate, 
300 P. 833, 114 Cal.App. 649. 

97. Cal.—In re Houston’s Estate, 270 
P. 939, 205 Cal. 276, 60 A.L.R. 730 
—Thompson v. Staacke, 63 P. 81, 
131 Cal. 1, rehearing denied 63 P. 
668, 131 Cal. 1—In re Allen's Es¬ 
tate, 108 P.2d 973, 42 Cal.App.2d 
346—In re Monge's Estate, 77 P. 
2d 290, 25 Cal.App.2d 235. 

Or.—In re Shepherd's Estate, 41 P. 
2d 444, 448, 152 Or. 15, quoting 
Corpus Juris, and modified on oth¬ 
er grounds 49 P.2d 448, 152 Or. 
15. 

24 C.J. p 272 note 98. 

98. Tex.—Pace v. Eoff, Com.App., 48 
S.W.2d 956, modifying EofC v. Pace, 
Civ.App., 25 S.W.2d 264. 

99. Cal.—In re Taylor's Estate, 55 P. 
2d 537, 12 Cal.App.2d 374. 

Rule favoring allowance 

Rule that law favors widow’s al¬ 
lowance out of decedent’s estate must 
be applied according to trial court’s 

89 
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edge of the power of the court to modify or set 
aside orders for allowances and pays out money 
without or on such orders at his own risk, 4 in 
others it is held that, in the absence of collusion 
or fraud, the administrator is justified in making 
the payment of such allowance as soon after it has 
been fixed by the appraisers as he can ascertain 
that the estate has sufficient assets to pay it, unless 
an application to reduce it has been made, or he 
has had notice that such application is about to be 
made; 5 and further, that a reduction of such an 
allowance after its payment in good faith does not 
charge such administrator with such reduction, and 
he can be charged with such reduction only after 
he has actually recovered to the estate the differ¬ 
ence between the amount paid and the amount final¬ 
ly allowed. 6 An order discontinuing a family al¬ 
lowance will be presumed, on collateral attack, to 
have been made on proper notice. 7 It has been 
held that no appeal lies from an order discontinuing 
an allowance to a widow. 8 A petition to vacate 
an allowance to the widow will be denied where the 


court making the award had jurisdiction, all the 
requirements of the governing statutes were com¬ 
plied with, the petitioners had notice and an oppor¬ 
tunity to present objections to the allowance, and 
all facts were before the court.® 

§ 365. Rights of Creditors 

a. In general 

b. Limitations and laches 

a. In General 

An allowance for the widow and minor children Is 
not subject to the demands of decedent's creditors; and 
in some jurisdictions, although not in others, it is not 
subject to the debts of a beneficiary which were not in¬ 
curred in providing maintenance and support for such 
beneficiary. 

An allowance by order of the court for the wid¬ 
ow and children is not subject to the demands of 
decedent’s creditors, 10 either in the widow’s 11 or 
surviving spouse’s 12 own hands, or in the hands of 
the widow’s assignee, 13 except, in some jurisdic¬ 
tions, as to certain preferred claims, such as the 


4. Colo.—Cl ernes v. Fox, 53 P. 225, 
25 Colo. 39. 

24 C-J. P 272 note 2. 

5. Ohio.—Steward v. Barry, 131 N. 
E. 492, 102 Ohio St. 129. 

G. Ohio.—Steward v. Barry, supra. 

7. Cal.—In re Chapman, 112 P. 302, 
158 Cal. 740. 

8. Cal.—Matter of Overton, 108 P. 
1021, 13 Cal.App. 117. 

Or.—In re Shepherd's Estate, 41 P. 
2d 444, 448, 152 Or. 15, quoting; 
Corpus Juris, and modified on other 
grounds 49 P.2d 448, 152 Or. 15. 

9. Wash.—Adams v. McFarling, 218 
P. 195, 126 Wash. 484. 

24 C.J. p 272 note 97 [i]. 

Proper remedy 

If the petitioners were not satisfied 
with the order making* the award 
their remedy was by appeal there¬ 
from, and they could not cause the 
facts involved to be again considered 
by a motion to vacate the award.— 
Adams v. McFarling, supra. 
Presumption 

On appeal from an order dismiss¬ 
ing a petition to vacate an order 
awarding certain real estate to de¬ 
cedent’s widow, it will be assumed, 
unless the contrary is shown, that all 
statutory provisions were complied 
with, that court had jurisdiction, that 
petitioners were given notice and had 
opportunity to present objections, and 
that all facts set out in petition to 
vacate were before the court.—Adams 
v. McFarling, supra. 

Mu Ark.—Moudy v. Bradley, 140 S. 

W.2d 113, 200 Ark. 630. 

Ohio.—Stoner v. Anderson, 198 N.E. 
186, 50 Ohio App. 344—Norwood- 


’ Hyde Park Bank & Trust Co. v. 

Howard, 32 Ohio N.P..N.S., 191. 
Wash.—Kelley v. Butler, 47 P.2d 664. 

182 Wash. 310. 

24 C.J. p 272 note 5. 

Exception in statute charging dece¬ 
dent's property with his debts 
The exception in the statute pro¬ 
viding that all the property of a de¬ 
cedent, except as otherwise provided 
for the homestead and personalty 
set apart for the surviving spouse or 
•minor child, shall be chargeable with 
debts, expenses of administration and 
allowance to family, refers to stat¬ 
utes providing for exemption of 
homestead and property assigned to 
surviving spouse and minor children. 
'—Ringer v. Byrne, 80 P.2d 212, 183 
Okl. 46. 

11. La.—Succession of Bickham, 
App., 197 So. 924. 

Ohio.—Swackhammer v. Fulton, 32 
Ohio N.P.,N.S., 100. 

Pa.—Benner v. Benner, 23 Pa.Dist. 
& Co. 350. 

Tex.—Ellis v. Emil Blum Co., Civ. 

App., 242 S.W. 1101, 

24 C.J. p 272 note 5. 

Where divorce suit pending 

Widow may enforce her lawful 
rights in deceased husband’s estate 
as against intervening creditor pay¬ 
ing all burial expenses although suit 
for divorce was pending at time of 
husband's death.—In re Means' Es¬ 
tate, Mo.App., 284 S.W. 186. 

Unpaid balance 

(1) Seiler is not entitled to sub¬ 
ject furniture in hands of widow, to 
whom it had been set off as her stat¬ 
utory allowance, for payment of un¬ 
paid purchase price, in absence of 

90 


chattel mortgage or other lien.— 
Stoner v. Anderson, 198 N.E. 186, 50 
Ohio App. 344. 

(2) Where a decedent's entire es¬ 
tate "after all just debts are paid" 
was set aside to the widow and chil¬ 
dren as a year's support, the widow, 
on the bank's insolvency, was held 
not liable for the unpaid balance on 
bank stock so as to authorize a gen¬ 
eral judgment against her, although 
she obtained a new certificate In her 
name.—Hartley v. Smith, 111 S.E. 41, 
152 Ga. 723, reversing 106 S.E. 725, 
26 Ga.App. 212, and vacated 111 S.E. 
743, 28 Ga.App. 432. 

<3) Statutory provision that no 
chattel property shall be exempt from 
execution in favor of a Judgment 
creditor for any of the unpaid pur¬ 
chase price does not apply when the 
property unpaid for has been set 
off to the widow of the deceased pur¬ 
chaser as her statutory allowance.— 
Stoner v. Anderson, supra. 

Claim for double liability on bank 
stock 

The priority of statutory allow¬ 
ances to a widow and minor child 
cannot be defeated by a claim for 
double liability against the estate as 
owner of shares of stock in a bank 
which subsequently became insolvent. 
—Swackhammer v. Fulton, 32 Ohio 
N.P..N.S., 100. 

12. Mo.—Monahan v. Monahan's Es¬ 
tate, 89 S.W.2d 153, 232 Mo.App. 91. 

Wash.—Kelley v. Butler, 47 F.2d 664, 
182 Wash. 310. 

13. Cal.—Schmidt ▼. Wieland, 35 
Cal. 343. 
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funeral expenses, 14 and, of course, to specific liens 
existent on the property at the time of the dece¬ 
dent’s death; 15 nor, in jurisdictions where the 
year’s support allowance may be either in property 
or money, see supra § 339, may the widow and 
children be required to accept from the creditors of 
decedent cash in an amount equal to the valuation 
placed on property set apart to them. 15 The cred¬ 
itors of decedent have no standing to object to any 
act incident to absolute ownership which the widow 
and minor children make relative to the property 
set apart to them. 17 However, a creditor may 
question an allowance, the effect of which is to 
leave his claim unsatisfied, 18 and may have the 
judgment or order making the allowance vacated 
or modified for good cause shown. 19 Where the 
widow selects and claims or disposes of property 
to which she is not entitled as against the dece¬ 
dent’s creditors, their rights will be judicially pro¬ 
tected, 20 and if a judgment setting aside a year’s 
support to the widow is void as far as the real es¬ 
tate is concerned because it is insufficiently de¬ 
scribed, the judgment creditors of the estate do not 
need the aid of a court of equity to have such prop¬ 
erty sold to pay the debts. 21 Where a family al¬ 
lowance was granted from the proceeds of an es¬ 
tate before the return of the inventory, and the 
executors continued to make payments under such 


order after the return of the inventory, and the 
court impliedly recognized its continuance by sub¬ 
sequently modifying it and thereafter granting ex 
parte orders authorizing the custodian of the funds 
of the estate to pay certain sums on account thereof, 
under the mistaken belief, which was shared by 
creditors of the estate, that it did not become in¬ 
effective on the return of such inventory, these 
facts did not prevent the creditors from contesting 
such payments on an application for the allowance 
of the accounts of the administratrix. 22 Bank 
stock set aside to a widow as a year’s support is 
not exempt from assessment for the benefit of cred¬ 
itors of the bank as an insolvent corporation. 23 

Creditors of a beneficiary . In some jurisdictions 
it is held that since there is no plain statutory pro¬ 
vision so providing, an allowance to a widow is not 
exempt from being subjected to payment of her in¬ 
dividual debts. 24 In others the property set apart 
for the maintenance and support of the family can¬ 
not be subjected to debts incurred for purposes 
other than such support. 25 It cannot be subjected 
to preexisting debts of a beneficiary, 26 including 
debts incurred by the widow 27 for a purpose other 
than for providing for her support, 28 and even 
though the beneficiary left no minor children so 
that the beneficiary of the year’s support is the 
widow alone. 29 Some of the cases state generally 


14. Discretionary authority 
Under statute providing that ad¬ 
ministrator “may” apply money ex¬ 
empt to widow, husband, or children 
of decedent to pay reasonable funer¬ 
al expenses where estate was insuffi¬ 
cient to pay such expenses, claim for 
money advanced for funeral expenses 
could not be enforced against admin¬ 
istrator as to exempt moneys, since 
statute was not mandatory but gave 
discretionary authority to adminis¬ 
trator.—In re Anzalone’s Estate, 273 
if.t.S. 732, 151 Misc. 716. 

15. Ga.—Smalley v. Bass ford, 13 S.E. 
2d 662, 191 Ga. 642—Haddock v. 
Callahan Grocery Co., 135 S.E. 747, 
163 Ga. 204. 

Wash.—Kelley v. Butler, 47 P.2d 664, 
182 Wash. 310. 

Right to support protected by re. 
demption right 

Verdict for holder of security deed 
did not affect widow's rights of sup¬ 
port, in view of redemption right.— 
Haddock v. Callahan Grocery Co., 135 
S.E. 747, 163 Ga. 204. 

16. Ga.—Calhoun Nat. Bank v. Sla¬ 
gle, 186 S.E. 445, 53 Ga.App. 553. 

17. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182. 

18. Wash.—In re Pompal's Estate, 
272 P. 980, 150 Wash. 242. 

Right to object to allowance by ap¬ 
praisers see supra § 352. 


19. Wash.—In re Pompal's Estate, 
supra. 

24 C.J. p 27fi note 7. 

20. Ala.—Bell v. Hall, 76 Ala. 546. 

21. Ga.—White Sewing Mach. Co. v. 
Coble, 72 S.E. 416, 137 Ga. 38. 

22. Cal.—In re Bell, 75 P. 679, 142 
Cal. 97. 

23. Ga.—Doster v. Mobley, 144 S.E. 
385, 38 Ga.App. 508. 

24. Colo.—Isbell-Kent-Oakes Dry 
Goods Co. v. Larimer County Bank 
& Trust Co., 226 P. 293, 75 Colo. 
451. 

Ill.—Rad eke Brewing Co. v. Granger, 
101 Ill.App. 599. 

Tex.—Ellis v. Emil Blum Co., Civ. 

App., 242 S.W. 1101. 

Wash.—Pratt v. Mclnroe, 283 P. 1089, 
155 Wash. 239—Greer v. Robinson, 
272 P. 28, 149 Wash. 659. 

Joint debt of husband land wife 
Property of deceased set aside to 
wife in lieu of homestead held not 
exempt from attachment for judg¬ 
ment rendered against wife on note 
signed by deceased and wife.—Kelley 
v. Butler, 47 P.2d 664, 182 Wash. 310. 

25. Ga.-^Pickron v. Phillips, 16-0 S. 
E. 615, 173 Ga. 407—Patterson v. 

! Swift & Co., 136 S.E* 68, 163 Ga. 
j 297—Houston v. Phillips, 125 S.E. 
I 713, 159 Ga. 344. 
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Estoppel of widow 

Where widow knew that property 
set apart as year's support for her 
and minor children was levied on, 
and advertised for sale under fieri 
facias, based on judgment against 
her for debt which was not incurred 
for maintenance and support, fact 
that she did not file statutory claim 
to prevent sale did not estop her 
from restraining parties to fieri fa¬ 
cias from dispossessing her and mi¬ 
nor children.—Pickron v. Phillips, 160 
S.E. 615, 173 Ga. 407—Houston v. 
Phillips, 125 S.E. 713, 159 Ga. 344. 

26. Ga.—Grant v. Sosebee, 151 S. 
E. 336, 169 Ga. 658. 

27. Ga.—Phillips v. Cook, 123 S.E. 
108, 158 Ga. 151. 

Ohio.—Norwood-Hyde Park Bank & 
Trust Co. v. Howard, 32 Ohio N. 
P.,N.S.» 191. 

Pa.—First Nat. Bank & Trust Co. in 
Waynesboro v. Jackson, 36 Pa. 
Dist. & Co. 295. 

28. Ga.—Grant v. Sosebee, 151 S.EL 
336, 169 Ga. 658. 

29. Ga.—Grant v. Sosebee, supra. 
Ohio.—Norwood-Hyde Park Bank & 

Trust Co. v. Howard, 32 Ohio N.P., 
N.S., 191. 

Reason for role 

By the express language of the 
statute, which provides that on ap- 
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that such an allowance cannot be subjected to the 
debts of the widow; 30 but others, hold only that 
property set apart for a year’s support of the 
widow and her minor children jointly is not sub¬ 
ject to payment of a judgment for a debt contract¬ 
ed by the widow individually, in consideration of 
which minors had no interest. 31 On the other hand, 
debts incurred by the widow for the support of 
herself and children, 32 including debts incurred for 
the support of the widow, or the widow and minor 
children, after the death of the husband and before 
the setting apart of the year’s support, 33 are en¬ 
forceable against the property set apart as an al¬ 
lowance for their support and maintenance. So a 
debt incurred for a farming or other enterprise 
carried on for the support of the family may be 
enforced against the land set apart, 34 even though 
the children have left the premises 35 and regard¬ 
less of whether or not the enterprise was a fail¬ 
ure. 36 The creditor is not required to see to the 
proper use of the money loaned. If a loan is made 
on the property set apart on the faith of the widow’s 
representation that it is needed for the support of 
herself and children, the lender may enforce a mort¬ 
gage or security deed on the property, executed as 
a part of the transaction, whether or not the money 


was used, or was intended to be used, for a dif¬ 
ferent purpose. 37 

b. Limitations and Laches 

Creditors may be denied relief against an improper 
allowance where they are guilty of laches, or delay be¬ 
yond the statutory time for seeking relief. 

Creditors will be denied relief, even where the 
allowances are extravagant or otherwise improper, 
where they are guilty of laches in applying for 
such relief, 38 as where they fail to object thereto 
until after final settlement of the executor’s ac¬ 
counts including such payments, 39 or where they 
do not appeal from the order granting the allow¬ 
ance or ask that it be set aside. 40 

A statutory limitation of the time within which 
creditors .may proceed to set aside a judgment set¬ 
ting apart a year’s support is sometimes found. 41 

§ 366. Rights of Heirs, Distributees, or Lega¬ 
tees 

A* a general rule, although there Is authority to the 
contrary, the heirs, distributees, or legatees of decedent, 
as such, have no title or interest in the property set apart 
for the maintenance and support of the decedent's family, 
and where the allowance is properly made it Is good as 


plication a year's support must he 
set aside to the widow, or widow and 
children, the same benefits are con¬ 
ferred whether the beneficiary is the 
widow alone or is a family composed 
of a widow and minor children.— 
Grant v. Sosebee, 151 S.E. 336, 169 
Ga. 658. 

30. Da.—Succession of Bickham, 
App., 197 So. 924. 

31. Ga.—Caldwell v. Zimmerman, 93 
S.E. 559, 20 Ga.App. 818. 

Property deeded to children. 

Deed from wife to children in pay¬ 
ment of children's interest in the 
property set apart could not be set 
aside by the wife's creditor on ground 
that it was without consideration and 
was made to dofraud the creditor.— 
Farmers Bank of Tifton v. Williams, 
5 S.E.2d 195, 188 Ga. 789. 

32. Ga.—Morris v. Hasty, 156 S.E. 
602, 171 Ga. 648—Anders v. First 
Nat. Bank, 142 S.E. 98, 166 Ga. 
682. 

Transfer to party under agreement 
to assume indebtedness 
Where widow incurred indebtedness 
for support of family, and, after re¬ 
marriage, executed deed conveying 
land set apart as year's support to 
her second husband, under agree¬ 
ment with him and creditor that he 
would assume indebtedness and con¬ 
vey property to creditor as security 
therefor, security deed executed to 
•creditor by husband, in pursuance of 


agreement, was enforceable against 
beneficiaries of year’s support.— 
Reynolds v. Statesboro Buggy & 
Wagon Co., 171 S.E. 706, 177 Ga. 850. 

33. Ga.—Redwine v. Frizzell, 190 
S.E. 789, 184 Ga. 230—Anders v. 
First Nat. Bank, 142 S.E. 98, 165 
Ga. 682. 

For repair of dwelling 

Where widow gave security deed 
on dwelling owned by husband to ob¬ 
tain money to take up loan incurred 
for taxes and repairs, and dwelling 
was subsequently set aside to widow 
as year's support, dwelling was nec¬ 
essary for maintenance of widow and 
subject to debt to extent of amount 
to take up loan for repairs, and could 
be sold under power of sale conferred 
by security deed.—Redwine v. Friz¬ 
zell, 190 S.E. 789, 184 Ga. 230. 

34, Ga.—Anders v. First Nat. Bank, 
142 S.E, 98, 165 Ga. 682—Patterson 
v. Swift & Co., 136 S.E. 68, 163 Ga. 
297—Sexton v. Burruss, 86 S.E. 537, 

I 144 Ga. 192. 
j Proper purposes 

(1) Debt incurred for purchase of 
fertilizer used on land set apart.— 
Patterson v. Swift & Co., 136 S.E. 
68, 163 Ga. 297. 

(2) Debt incurred in taking up ac¬ 
count of another so as to obtain him 
as a tenant to cultivate the land 
set apart, it being the sole support 
of the widow and children.—Phillips 
v. Cook, 123 S.E. 108, 158 Ga. 151. 
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35. Ga.—Patterson v. Swift & Co., 
136 S.E. 68, 163 Ga. 297. 

Not limited to widow’s interest 
Charge limiting levy on land set 
apart for support to widow’s interest 
alone was properly refused, unquali¬ 
fied.—Patterson v. Swift & Co,, su¬ 
pra. 

36. Ga.—Anders v. First Nat. Bank, 
142 S.E. 98, 165 Ga. 682. 

37. Ga.—Reynolds v. Baxter, 171 S. 
E. 706, 177 Ga. 849. 

38. Iowa.—Tetzloff v. May, 165 N.W. 
328, 181 Iowa 1253. 

24 C.J. p 273 note 12. 

Ownership of unpaid goods 

Seller, failing to raise issue of 
ownership to unpaid-for furniture 
when inventory of buyer’s estate was 
filed in probate court, was held guilty 
of laches precluding execution 
against such furniture on judgment 
against buyer's estate after furniture 
was set off to buyer’s widow as her 
statutory allowance.—Stoner v. An¬ 
derson, 198 N.E. 186, 50 Ohio App. 
344. 

39. Cal.—In re Bell, 75 P. 670, 142 
Cal. 97. 

Pa.—Glebe's Estate, 86 Pa.Co. 468. 

40. Wash.—In re Neilsen’s Estate, 
263 P. 956, 146 Wash. 507. 

24 C.J. P 273 note 14. 

41. Ga.—-Weasel-Duval & Co- v. 
Ramsey, 153 S.E. 744, 170 Ga. 675. 

24 C.J. p 273 note 15. 
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against them and they are prohibited from attacking it 
in collateral proceedings. 

As a general rule the heirs of decedent, as such, 
have no interest in the property set apart for the 
maintenance and support of the family; 42 they are 
not tenants in common with the widow and minor 
children in the land set apart, 43 and have no stand¬ 
ing to object to any act of the widow and minor 
children incident to absolute ownership as to the 
property set apart to them. 44 However, in some 
jurisdictions, the property set apart, where the es¬ 
tate afterward proves to be solvent, is not, after 
such setting apart, assets in the hands of the admin¬ 
istrator to be finally distributed by the probate 
court, 45 but the title to the property, except the 
year's supply of provisions allowed, 46 remains with 
the heirs. 47 No act or deed of a widow in posses¬ 
sion of property under her quarantine right, the 
nature and extent of which right is considered su¬ 
pra § 328, is effective to cut off the title of heirs 
of the husband. 48 

The allowance is good as against the distributees, 
heirs, or legatees of decedent, unless strong rea¬ 
sons are shown for setting it aside; 49 and, where, 
on the hearing of a petition for an order of sale 


to enforce a decree charging a widow’s exemption 
on land, it appears that the prior proceedings are 
regular on their face, an heir may not attack the 
decree and demand a reinvestigation of the dom¬ 
icile of decedent at the time of his death, since 
such a decree is res judicata. 50 Acquiescence there¬ 
in for a period of years by the heirs at law, next 
of kin, and legatees of deceased will preclude them 
from contesting the amount of the widow's award. 51 
Where a widow abandoned personal property to 
her children without claiming her exemption, the 
children could bring an action for its recovery 
without joining the widow as a party plaintiff. 52 
Where the widow fails to obtain title to realty set 
apart to her and the minor children for their sup¬ 
port and maintenance because of defects in the 
proceedings, such as an insufficient description of 
the property, the heirs of decedent are entitled to 
recover their respective interests in such realty 
from persons to whom the widow sold it. 53 The 
sale and conveyance by the widow for the pur¬ 
pose of maintenance and support, of land set apart 
to her and the minor children from the estate of de¬ 
cedent for such purpose, will divest the title of the 
children as heirs of decedent. 54 


X. ALLOWANCE AND PAYMENT OF CLAIMS 

A. LIABILITIES OF ESTATE 

§ 367. Obligations of Decedent in General due course, every executor or administrator is 
In general, the valid obligations of decedent are en- bound to administer the estate committed to him 
forceabie against his estate. according to law, by paying the debts, claims, and 

As far as assets may. have reached his hands in charges upon it, 55 in their legal order of prefer- 


42. Ga.—Lane v. Jackson, 107 S-E. 
846, 151 Ga. 584. 

No recovery as heirs 

The children, whatever the nature 
of their estate or interest, cannot re¬ 
cover the land from one to whom the 
widow conveyed where they sue only 
as heirs of their deceased father.—* 
Lane v. Jackson, supra. 

43. Ga.—Pullen v. Johnson, 160 S.E. 
785, 173 Ga. 581. 

44. Ga.—Walden v. Walden, 12 S.E. 
2d 345, 191 Ga. 182. 

45. Tex.—Pace v. Eoff, Com.App. t 48 
S.W.2d 956, modifying Eoff v. Pace, 
Civ.App., 25 S.W.2d 264. 

46. Tex.—Pace v. Eoff, supra. 

47. Tex.—Pace v. Eoff, supra. 

48. Ala.—St. Clair Springs Hotel Co. 
v. Balcomb, 108 So. 858, 215 Ala. 
12 . 

49. Mo.—Monahan v. Monahan’s Es¬ 
tate, 89 S.W.2d 153, 232 Mo.App. 
91. 

24 C.J. p 273 note 16. 

Evidence held insufficient . 

Evidence held not to establish that 


some assets of decedent’s estate, by 
conspiracy between decedent’s widow 
and administrator, were fraudulently 
omitted from inventory and other as¬ 
sets were fraudulently undervalued 
so as to make total value of estate 
less than three thousand dollars and 
thereby exclude decedent’s brother 
from sharing in estate where ap¬ 
parent foundation for brother’s claim 
was due to subsequent increase in 
the property values, rather than 
proof of fraud.—Krueger v. Krueger, 
274 N.W. 333, 280 Mich. 573. 

50. Pa.—Greenwalt’s Estate, 16 Pa. 
Super. 263. 

51. Ill.—In re Fitzgerald’s Estate, 
272 Ill.App. 581, 

‘52, Ala.—Snead v. Scott, 62 So. 36, 
182 Ala. 97. 

53. Ga.—Whitfield v. Maddox, 8 S.E. 

2d 57, 189 Ga. 870. 

Minor’s rights under agreement rati- 
lying allowance 

Where a judgment setting aside 
land as a year's support for the 
Widow and minor children of a dece¬ 
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dent insufficiently described the land, 
and it was subsequently agreed be¬ 
tween the widow and children, two of 
whom were still minors, for whom 
the widow was guardian, that the 
proceeding should be amended, and 
a definite sum paid by the widow to 
each of the children, a minor, who 
received no part of the estate after 
his attainment of majority, and did 
no other act tending to ratify the 
acts of his mother, was entitled to 
recover an undivided interest in the 
part of the land which the mother 
had sold.—Bates v. Burden, 106 S.E. 
257, 151 Ga. 317. 

54. Ga.—Whitfield v, Maddox, 8 S.E. 
2d 57, 189 Ga. 870—Jones v. Feder¬ 
al Land Bank of Columbia, 6 S.E.2d 
52, 189 Ga. 419—Morris v. Hasty, 
151 S.E. 490, 169 Ga. 781—Reese v. 
Reese, 92 S.E. 218, 146 Ga. 684— 
Ragan v. Shiver, 61 S.E. 1, 130 Ga. 
474. 

55. N.Y.—In re Starbuck’s Ex’x, 167 
N.E. 5&Q, 251 N.Y. 439, reversing 
65 A.L.R. 216, In re Starbuck, 228 
N.Y.S. 174, 223 App.Div. 844, affirm- 
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ence, as discussed infra §§ 458-461, and as is noted 
infra § 484, before paying legacies or making any 
distribution to the heirs. Obligations incurred by 
decedent during his lifetime may in general be 
presented in the modes pointed out by local stat¬ 
ute, against his executor or administrator and be 
duly enforced against the estate ; 56 but, in order for 
a claim to be allowed, it must appear that there is 


an actual indebtedness or a just claim for compen¬ 
sation 57 against decedent or his estate, 58 and it is 
only the legal, and not the merely moral, obliga¬ 
tions of decedent which are thus upheld. 59 As 
otherwise stated, the only demands which can be 
made against the estate, as such, are those which 
became charges through some act of the decedent 
or are expressly made so by statute. 60 A claim 


ing In re Starbuck’s Estate, 221 N. 
T.S. 540, 129 Misc. 460. 

24 C.J. p 273 note 20. 

Rights of creditors in estate vest 
at time of decedent’s death. 

Pa.—In re Emlen’s Estate, 4 A.2d 
143, 333 Pa. 238. 

Wis.—Caldwell & Gates Co. v. Men- 
nes, 209 N.W. 588, 190 Wis. 551. 

56. D.C.—Fitzhugh v. District of 
Columbia, 109 F.2d 837, 71 App. 
D.C. 290. 

24 C.J. p 273 note 24. 

Lien. 

A statute providing- that when a 
person dies, leaving a lawful will, 
all of his estate devised or bequeath¬ 
ed by such will shall vest immedi¬ 
ately in the devisees or legatees, sub¬ 
ject to the payment of the debts of 
the testator, does not change the 
rights of a creditor to pursue his 
property in the hands of an execu¬ 
tor or administrator; and until a 
debt has been established the credi¬ 
tor can no more assert a lien against 
the assets of deceased’s estate than 
he could have asserted it during the 
debtor’s lifetime.—Neyland v. Bram- 
mer, Tex.Civ.App., 146 S.W.2d 261, 
error dismissed, judgment correct. 

Revived judgment 

Under a statute providing that in 
all cases a judgment may be enforc¬ 
ed or "carried into execution” after 
the lapse of five years from the date 
of its entry, by leave of court, on 
motion, or by judgment for that 
purpose, founded on supplemental 
pleadings, the word "execution” is 
used in the broad sense of execution 
or carrying into effect by such means 
as are provided by law for the en¬ 
forcement of various classes of judg¬ 
ments. Accordingly, where a judg¬ 
ment debtor has died, and the stat¬ 
utes direct that no execution shall 
issue but that it shall be presented 
to the executor or administrator like 
any other claim, a judgment which 
has been revived by leave of court 
after the lapse of five years should 
be enforced by claim and suit against 
the administrator of his estate.— 
Saunders v, Simms, 190 P. 806, 183 
Cal. 167. 

Statutes concerning foreclosure of 
mortgages against estates were not 
applicable, where claim was .made for 
unpaid balance of deficiency judg¬ 
ment against deceased mortgagor's 


grantee.—Offill v. Routh, 244 P. 305, 
79 Colo. 150. 

57. Ill.—Sisters of the Third Order 
of St. Francis v. Frances Guil¬ 
laume’s Estate, 222 Ill.App. 543. 
Iowa.—Lee v. Blumer, 179 N.W. 625, 
189 Iowa 1145. 

Mich.—In re Quinney’s Estate, 283 
N.W. 599, 287 Mich. 329. 

24 C.J. p 273 note 25. 

Accounts receivable 

In a proceeding to establish a 
claim for the price of a business sold 
deceased, the estate is entitled to a 
credit for the amount of disputed 
accounts receivable which are not 
shown to be actually due.—Succes¬ 
sion of Mahoney, 119 So. 40, 167 La. 
255. 

“Debts” generally mean debts due 
by deceased or expected to be due 
in deceased’s lifetime.—Ver Standig 
v. St. Louis Union Trust Co., 129 S. 
W.2d 905, 344 Mo. 880. 

Interest due from decedent on 
trust funds held by him may be ba¬ 
sis of claim.—In re Wiehe's Estate, 
209 N.W. 671, 190 Wis. 622. 

Liability 

A daughter’s claim against father's 
estate for services performed for 
him was unliquidated, and hence was 
a "liability” in the strictest sense of 
the word, not a "claim” within mean¬ 
ing of statute on probated claims.— 
Stephens v. Duckworth, 196 So. 219, 
188 Miss. 626. 

Pledgor was not a "creditor” of 
pledgee’s estate in the sense that 
pledgor held an obligation payable 
by deceased pledgee, but was a 
"debtor”, and pledgor had no stand¬ 
ing to appear in orphans’ court and 
ask for collateral without paying the 
debt.—Thomas v. Waters, 18 A.2d 
872, 342 Pa. 125. 

Property furnished with no intention 
to charge 

Persons furnishing property to de¬ 
cedent, without any participant in¬ 
tending or expecting charge, cannot 
recover therefor.—Addington v. 
Chatham, 15 S.W.2d 254, 228 Ky. 430. 

Subsisting liability in favor of 
claimant must be shown.—Branch v. 
Lambert, 205 P. 995, 103 Or. 423. 

58. Ariz.—Mosher v. Sabra, 273 P. 
534, 34 Ariz. 536. 

Ga.—Bank of Statesboro v. Simmons, 
139 S.B. 661, 164 Ga. 885. 
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Iowa.—Duckworth v. Manning’s Es¬ 
tate, 252 N.W. 559. 

Da.—Finck v. Delmore, 188 So. 15, 
192 La. 317. 

Mass.—Killoren v. Hernan, 20 N.E.2d 
946, 303 Mass. 93. 

N.Y.—In re Link’s Will, 17 N.Y.S.2d 
634, 173 Misc. 217—In re Hackert’s 
Will, 11 N.Y.S.2d 987, 171 Misc. 139 
—Hellawell v. Garrett Busch & Son, 
285 N.Y.S. 717, 157 Misc. 805, modi¬ 
fied on other grounds 290 N.Y.S. 
143, 248 App.Div. 737—In re Don- 
chian's Estate, 217 N.Y.S. 318, 128 
Misc. 51. 

Ohio.—Wood v. Kline, App., 38 N.E. 
2d 327. 

Pa.—See In re Pratt's Estate, 28 Del. 
Co. 456. 

Tex.—Accidental Oil Mills v. Tom¬ 
linson, Civ.App., 8 S.W.2d 558, er¬ 
ror refused. 

24 C.J. p 273 note 26. 

Guardian or administrator 

If recoverable loss was sustained 
by reason of any act of decedent 
while living, as guardian of incom¬ 
petent, it was chargeable against him 
in that capacity, and not in his ca¬ 
pacity, subsequently acquired, of ad¬ 
ministrator of the incompetent’s es¬ 
tate.—In re Baxter's Estate, 99 P.2d 
276, 15 Cal.2d 166, superseding, App., 
91 P.2d 962. 

Legatee under another’s estate 
Residuary legatee under will, giv¬ 
ing testator’s widow, since deceased, 
residue of his estate for life with 
power of consumption and remainder 
to others at her death, must assert 
any right therein against testator's 
estate, not widow's estate.—In re 
Metz’ Estate, 185 A. 740, 323 Pa. 241. 
Fawned articles 

Amount loaned on rings pawned 
by testatrix was not a debt of the 
testatrix or a valid claim against 
her estate, and executor could not 
satisfy pawnbroker’s lien out of es¬ 
tate assets where estate was solvent. 
—In re Adams' Estate, 288 N.Y.S. 
924, 159 Misc. 827. 

56. Ky.—Fuqua v. Hagan, 107 S.W. 

735, 32 Ky.L. 1040, 

24 C.J. p 274 note 27. 

Courts are not permitted to make 
express contracts for deceased per¬ 
sons, when no such contracts have 
in fact been made by them.—In re 
Goltz’s Estate, 238 N.W. 374, 205 
Wis. 590. 

60. Ariz,—Ellsworth v. Struckmeyer, 
232 P. 56, 27 Ariz. 484. 
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against the estate of a deceased person, to be en¬ 
forceable, must be based on some obligation rec¬ 
ognized by law as valid, 61 and claims which would 
be invalid, or illegal and void, as against decedent 
if living are not enforceable against his estate. 62 
It is not necessary that the basis for the claim be 
in writing. 63 

“Claims” The word “claim” as used in some 
statutes relating to the allowance and payment of 
claims against a deceased’s estate includes every 
species of liability which an executor or an adminis¬ 
trator can be called on to pay or provide for pay¬ 


ment out of the general fund of the estate. 64 Un¬ 
der some probate acts the word “claims” has ref¬ 
erence only to such debts or demands against dece¬ 
dent as might have been enforced against him in 
his lifetime by personal actions for the recovery 
of money, and on which only a money judgment 
could have been rendered. 65 A “claim” signifies 
an asserted but unadjudicated obligation and is 
transformed into a debt after its judicial establish¬ 
ment. 66 

Contracts. Claims arising out of deceased’s con¬ 
tracts are enforceable against his estate. 67 Of 


Obligation of deceased 

Debts to be allowed and paid out 
of estate of deceased person must 
be such as were incurred or arise 
on obligations entered into by de¬ 
ceased, and a claim arising later 
must be worked out through the rep¬ 
resentative as an item of administra¬ 
tion expense.—Pittsburgh Coal Co. of 
Wisconsin v. Will, Minn., 298 N.W. 
178. 

61- N.Y.—In re'Ludlam’s Estate, 285 
N.Y.S. 597, 158 Misc. 283. 

Wash.—Cissna v. Beaton, 98 P.2d 
651, 2 Wash.2d 491. 

Account stated may be proper basis 
of claim.—Hartnagel v. Alexander, 
235 N.W. 521, 183 Minn. 31. 
Conditional promise 

Promise of intestate to pay claim 
out of her share of estate was not 
enforceable where there was no evi¬ 
dence that she received a share.— 
Crowley v. Whittemore, 150 N.E. 880, 
255 Mass. 99. 

Consideration 

A claim against any estate must be 
based on a valid obligation supported 
by a consideration deemed valid in 
law.—Watts v. Wofford, Tex.Civ.App., 
239 S.W. 321, dismissed for want of 
jurisdiction. 

Delay in presenting check 

Where checks were not presented 
before death of maker nearly a year 
after execution of last one, failure of 
presentment did not invalidate them 
as liabilities- of drawer’s estate; there 
having been no loss caused by delay. 
—Wooldridge v. Bryan, 270 S.W. 658, 
307 Mo. 234. 

Discharged claims 

Where the claim against decedent 
has been discharged, it cannot, of 
course, be allowed.—Steep v. Harp- 
ham, 217 N.W. 787, 241 Mich, 652— 
24 C.J. p 295 note 1. 

Gift 

Estate of deceased owner and payee 
of note, indorsed and delivered by 
him to his son as voluntary gift 
without other consideration than love 
and affection, is not liable to donee 
on such indorsement after maker’s 
default.—Galbraith v. Galbraith, 193 
N.E. 707, 99 Ind.App. 563. 


62. N.Y.—In re Brunswick’s Estate, 
256 N.Y.S. 879, 143 Misc. 573. 

24 C.J. p 292 note 78. 

Insanity 

(1) If consideration for contract 
made during insanity is squandered 
by insane person, his estate is not 
liable therefor on repudiation of con¬ 
tract.—Woolbert v. Lee Lumber Co., 
117 So. 354, 151 Miss. 56. 

(2) One building or repairing house 
for insane married woman cannot 
charge her estate with cost thereof 
as necessity, especially where cost 
greatly exceeds homestead exemption. 
—Woolbert v. Lee Lumber Co., su¬ 
pra. 

Limitations 

A provable claim is one not barred 
by the statute of limitations, and 
to establish which there is compe¬ 
tent evidence available.—Stevenson 
v. Valentine, 57 N.W. 746, 38 Neb. 
902. 

Statute of frauds 

Executors were obligated to invoke 
statute of frauds as bar to claim and 
alleged agreement to pay claimant 
a pension during her lifetime.—Be- 
mis v. Larkin, 292 N.Y.S. 250, 249 
App.Div. 762. 

63. Mich.—Bowman v. Emery’s Es¬ 
tate, 298 N.W. 321, 297 Mich. 663. 

N.Y.—In re Ennever, 189 N.Y.S. 177, 
116 Misc. 32. 

64. Neb.—In re Edwards’ Estate, 294 
N.W. 422, 138 Neb. 671. 

65. Cal.—Fellon v. Butler, 21 Cal. 
24, 81 Am.D. 140. 

Colo.—Briggs v. Chamberlain, 107 
P. 1082, 47 Colo. 382, 135 Am.S.R. 
223. 

Mich.—In re Quinney’s Estate, 283 N. 
W. 599, 287 Mich. 329. 

66. N.Y.—In re Franks’ Estate, 277 
N.Y.S. 573, 154 Misc. 472. 

6^7. U.S.—U. S., for Use and Bene¬ 
fit of Wilhelm, v. Chain, W.Va., 57 
S.Ct. 394, 300 U.S. 31, 81 L.Ed. 487, 
reversing, C.C.A., Chain v. Wilhelm, 
84 F.2d 138, certiorari granted U. 
S., for Use and Benefit of Wilhelm 
v. Chain, 57 S.Ct. 47, 299 U.S. 531, 
81 L.Ed. 391—Tyson v. Moore, C. 
C.A.Ala., 92 F.2d 741—Chase Nat. 
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Bank of City of New York v. 
Sayles, D.C.R.I., 30 F.2d 178. 

Ala.—Weaver v. First Nat. Bank, 136 
So. 735, 223 Ala. 446. 

Cal.—In re Cornaz’ Estate, 65 P.2d 
784, 8 Cal.2d 347—Clark v. De Sais- 
set, 41 P.2d 945, 5 Cal.App.2d 23— 
Lesser v. Pomin, 39 P.2d 451, 3 Cal. 
App.2d 117. 

Ill.—In re Deligianes’ Estate, 3 N.E. 
2d 160, 284 Ill.App. 644—Sisters 

of the Third Order of St. Francis v. 
Frances Guillaume’s Estate, 222 III. 
App. 543. 

Mass.—Mulloney v. Black, 138 N.E. 

584, 244 Mass. 391. 

Minn.—Hay ford v. Dougherty, 174 N. 

W. 442, 144 Minn. 89. 

Miss.—Ewing v. Warren, 109 So. 601, 
144 Miss. 233. 

N.Y.—Brearton v. De Witt, 170 N.E. 
119, 252 N.Y. 495, reversing 234 
N.Y.S. 716, 226 App.Div. 511—In re 
Stone’s Estate, 5 N.E.2d 61, 272 N. 
Y. 121, reversing In re Stone’s 
Adm’x, 288 N.Y.S. 1067, 248 App. 
Div. 555—In re Stamp’s Estate, 282 
N.Y.S. 921, 246 App.Div. 568—In re 
Witkind’s Estate, 4 N.Y.S.2d 933, 
167 Misc. 885—In re Suderov’s Will, 
274 N.Y.S. 621, 154 Misc. 214—In 
re Enright’s Estate, 267 N.Y.S. 
483, 149 Misc. 353—In re Kearns’ 
Will, 249 N.Y.S. 340, 139 Misc. 877 
—In re Randall's Estate, 239 N.Y.S. 
373, 135 Misc. 419. 

N.C.—Burch v. J. D. Bush & Co., 106 
S.E. 489, 181 N.C. 125. 

Ohio.—Pichel v. Fair Store Co., 163 
N.E. 511, 29 Ohio App. 322. 

Pa.—In re Copeland’s Estate, 169 A. 
367, 313 Pa. 25—In re Lineaweav- 
er’s Estate, 131 A. 378, 284 Pa. 
384—In re Eckels’ Estate, 37 Pa. 
Dist. & Co. 383, 56 Montg.Co. 120, 
88 Pittsb.Leg.J. 321—In re Smith’s 
Estate, 56 Montg.Co. 168, affirmed 
12 A.2d 905, 338 Pa. 258. 

Tenn.—University of Chattanooga v. 
Stansberry, 9 Tenn.App. 341—Ste¬ 
phens v. Mason, 1 Tenn.App. 246. 
Tex.—Neyland v. Brammer, Civ.App., 
73 S.W.2d 884, error dismissed— 
Key v. Alamo Nat. Co., Civ.App., 62 
S.W. 2d 1002, error dismissed. 

24 C.J. p 274 note 29-p 275 note 36, p 
276 note 53, p 305 note 14. 
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course, in accordance with the general rules as to 
contracts, in order to afford a basis for a valid 
claim there must have been a meeting of the minds 
and mutual assent of the parties, 68 and the con¬ 
tract must have been supported by a considera¬ 


tion. 69 Claimant, seeking tp recover on a contract 
against the estate of a party contracting with him, 
must have performed his part of the contract, 70 
and there must have been a fulfillment of all con¬ 
ditions precedent to decedent’s liability. 71 Liability 


Duty to perform decedent’s contract 

obligations see supra § 189. 

Basis of mortgagee’s claim against 
deceased mortgagor’s estate for un¬ 
paid balance of deficiency judgment, 
rendered on foreclosure against mort¬ 
gagor’s grantee, was decedent’s note. 
—Offill v. Routh, 244 P. 305, 79 Colo. 
150. 

Illegitimate child may maintain ac¬ 
tion against estate of deceased father 
on contract made with child’s mother 
to effect that father would give child 
share in his estate.—Redmon v. Rob¬ 
erts, 150 S.E. 881, 198 N.C. 161. 
Improvements 

The measure of recovery of a son 
against his mother’s estate for im¬ 
provements made on farm would be 
reasonable compensation to son, if 
there was an agreement between 
mother and son requesting that he 
make improvements and expectation 
on son’s part that he would be com¬ 
pensated for them; but a son who 
made improvements on farm upon 
his own responsibility in belief that 
farm would be his after his mother’s 
death could not recover for improve¬ 
ments against mother’s estate be¬ 
cause of mother's statement that if 
he took care of farm it would be his 
on her death, since no request to 
make improvements and expectation 
that son would be compensated for 
them could be implied from those 
facts.—Blasig v. Blasig, 195 A. 195, 
123 Conn. 686. 

Indemnity agreement 

(1) Estate of deceased partner was 
held liable on latter’s indemnity 
agreement, executed in consideration 
of indemnitee becoming surety on 
partners’ bond as plumbing subcon¬ 
tractors, for cost of completion of 
contract work by indemnitee after 
subcontractors’ default, indemnity 
agreement not being personal con¬ 
tract or terminable during decedent’s 
lifetime, but entire indivisible con¬ 
tract for single consideration.—In re 
Fullmer’s Estate, 179 A. 545, 319 Pa. 
369. 

(2) Indemnity insurance company, 
becoming surety on partner's bond as 
plumbing subcontractors in reliance 
on one partner’s indemnity agree¬ 
ment, rendered such partner liable 
thereon, so as to entitle surety to 
allowance of its claim against his es¬ 
tate after his death for cost of com¬ 
pleting partners’ contract after their 
default, whether bond was delivered 
before or after indemnitor’s death 
and regardless of whether surety re¬ 
quired that certain things be stricken 


from contract before issuing bond.— 
In re Fullmer’s Estate, supra. 

Bease 

Where realty was leased under a 
ninety nine-year lease, renewable for¬ 
ever, and lessee assigned the lease 
with the consent of the lessors, there 
was no “privity of estate’’ between 
the lessors and the lessee after the 
assignment of the lease, and the les¬ 
see’s estate, after his death, would 
not be impounded in order to secure 
the lessors: in the future installments 
of rent.—Meek v. City Nat. Bank & 
Trust Co., 30 N.E.2d 347, 65 Ohio 
App. 349. 

Presumption 

It is a presumption of law, in the 
absence of express words, that the 
parties intended to bind not only 
themselves, but their personal repre¬ 
sentatives. 

U.S.—U. S„ for Use and Benefit of 
Wilhelm, v. Chain, W.Va., 57 S.CL. 
394, 300 U.S. 31, 81 L.Ed. 487, re¬ 
versing, C.C.A. Chain v. Wilhelm, 
84 F.2d 138, certiorari granted U. 
S., for Use and Benefit of Wilhelm 
v. Chain, 57 S.Ct. 47, 299 U.S. 531, 
81 L.Ed. 391. 

N.Y.—Francis v. Ferguson, 159 N.E. 
416, 246 N.Y. 516, 55 A.L.R. 982, 
reversing 218 N.Y.S. 750, 218 App. 
Div. 840—In re Witkind’s Estate, 4 
N.Y.S.2d 933, 1G7 Misc. 885—Amer¬ 
ican Chain Co. v. Arrow Grip Mfg. 
Co., 235 N.Y.S. 228, 134 Misc. 321. 
Va.—Looney v. Belcher, 192 S.E. 891, 
169 Va. 160. 

Time of breach 

Executors are liable on all con¬ 
tracts of testator which are broken 
in his lifetime and on all contracts 
broken after his death.—U, S., for 
Use and Benefit of Wilhelm, v. Chain, 
W.Va., 57 S.Ct. 394, 300 U.S. 31, 81 
L.Ed. 487, reversing, C.C.A., Chain 
v, Wilhelm, 84 F.2d 138, certiorari 
granted U. S., for Use and Benefit of 
Wilhelm v. Chain, 57 S.Ct. 47, 299 
U.S. 531, 81 L.Ed. 391. 

68. N.Y.—In re Smathers’ Will, 274 

N.Y.S. 717, 153 Misc. 132. 

Form immaterial 

Where contract was not invalid for 
want of mutuality, claim was not 
subject to rejection because contract 
was not in usual form.—In re Lee- 
dom’s Estate, 273 N.W. 471, 225 Wis. 
148. 

Back of testamentary capacity 

Attorneys defending petition to 
have decedent adjudicated insane 
were not precluded from recovering 
fees from decedent’s estate on ground 
that decedent was insane and inca¬ 
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pable of contracting, because of find¬ 
ing in probate proceeding that dece¬ 
dent lacked testamentary capacity 
which related only to decedent’s ca¬ 
pacity to make will at specific time 
of its execution.—Garden v. Riley, 
183 S.E. 46, 116 W.Va. 723. 

69. Mass.—Crowley v. Whittemore, 
150 N.E. 880, 255 Mass. 99. 

N.Y.—In re Tummonds’ Estate, 290 
N.Y.S. 40, 160 Misc. 137. 

Or.—In re Fisher's Estate, 274 P. 
1098, 128 Or. 416. 

Pa.—Goldberg v. Wine, 192 A. 252 
326 Pa. 335—In re Mellier’s Estate. 
182 A. 388, 320 Pa. 150—In re Don- 
ohoe’s Estate, 115 A. 878, 271 Pa 
554, 20 A.L.R. 392. 

Tex.—Chastain v. Texas Christian 
Missionary Soc., Civ.App., 78 S.W. 
2d 728, error refused. 

Contracts held supported by consid¬ 
eration 

Cal.—Findlay v. Coyle, 37 P.2d 721, 
2 Cal.App.2d 224. 

Miss.—Brickell v. Hendricks, S3 So. 
609, 121 Miss. 356. 

Mo.—Schrage v. Hutt, 252 S.W. 658. 
N.Y.—Parsons v. First Trust & De¬ 
posit Co., 277 N.Y.S. 426, 243 App. 
Div. 681, affirmed Parsons v. Lipo, 
286 N.Y.S. 60, 158 Misc. 32, affirmed 
200 N.E. 31, 269 N.Y. 630—In re 
Malone’s Estate, 218 N.Y.S. 382, 
128 Misc. 288. 

Tex.—Watts v. Wofford, Civ.App., 239 
S.W. 321, dismissed for want of 
jurisdiction. 

Wis.—In re Sense’s Will, 238 N. 
W. 811, 206 Wis. 89. 

Mere promise to give money at a 
future time cannot be enforced. 

Iowa.—Latcham v. Latcham, 191 N. 

W. 977, 196 Iowa 221. 

N.Y.—In re Tummonds' Estate, 290 
N.Y.S. 40. 160 Misc. 137. 

Pa.—In re Field’s Estate, 45 Pa.Dist. 
& Co. 468. 

TO. Persons entitled to complain 
To warrant recovery under a con¬ 
tract to convey an interest in land, 
in consideration of plaintiff’s per¬ 
formance of an agreement, to farm 
and keep up the land and furnish a 
home for the owner while she lived, 
a strict compliance with the contract 
is not necessary, compliance to the 
satisfaction of defendant’s intestate 
being sufficient, and the administrator 
cannot complain of claimant’s fail¬ 
ure to comply strictly with the con¬ 
tract.—Johnson v, Clark, 206 P. 914, 
120 Wash. 25. 

71. Minn.—Martin Market v. Sam- 
els’ Estate, 186 N.W. 698, 151 Minn. 
847. 
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under a contract with a deceased person may consti¬ 
tute a valid claim against his estate even though 
some of the services thereunder were performed 
after his death, 72 and even though the personal rep¬ 
resentative notified claimant not to proceed with 
performance of the contract. 73 Where, however, 
the contract is personal in nature, terminating on 
the death of decedent before performance, 74 or 
where the contract is to terminate on the death of 
the party, 75 the contract cannot be made the basis 
of a claim against the estate, at least as to claimed 
liabilities arising after decedent’s death. If the 
surviving party abandons the contract and thus for¬ 
feits his right to call on the personal representa¬ 
tive to continue with the agreement, he cannot hold 
the estate liable for damages occasioned by his own 
effort to fulfill the contract. 76 In determining 
whether claimant did or did not have a contract 
with deceased, nothing said or done by his per¬ 
sonal representative can be considered. 77 

Purchase money due from a deceased purchaser 
on a valid contract of sale is such a debt of dece¬ 
dent as the representative may rightfully pay; 78 
but it has been held otherwise as to a contract of 
sale purely executory, under which decedent did 


not receive the property, where the estate of the 
deceased purchaser cannot complete the sale to ad¬ 
vantage. 79 It has also been held that a vendor 
seeking performance of an executory contract to 
purchase land made by a decedent is not entitled 
to claim the contract price against the purchaser’s 
estate where there has been no deed tendered to 
deceased during his lifetime, to his heirs or repre¬ 
sentatives after his death, or before filing claim. 86 

§ 368. Secured Claims 

Except as otherwise limited by statute, a secured 
creditor generally has the election as to whether he will 
file his claim or depend on his security. 

As a general rule, the holder of a secured claim 
has the right to file a claim for the full amount of 
his debt against the general assets of the estate, 
or to resort to his security, 81 and he has the right 
to collect dividends from the estate on his claim 
until he realizes from such dividends and the liq¬ 
uidation of his collateral the full amount of his 
claim. 82 If the proceeds of the security are in¬ 
sufficient to satisfy his claim in full, the creditor 
may file claim for the deficiency as an unsecured 
claim, 83 and in some jurisdictions a secured credi- 


72. N.C.—Hall v. Durham Loan & 
Trust Co., 158 S.E. 388, 200 N.C. 
734. 

Medical treatment for another 

Husband's oral agreement to pay 
for medical treatment of woman shot 
by wife continued after husband's 
death until no longer needed.—Smith 
v. North Louisiana Sanitarium, 26 S. 
W.2d 97, 181 Ark. 986. 

73. Va.—Ferguson v. Wills, 13 S.E. 

. 392, 88 Va. 136. 

24 C.J. p 306 note 15. 

74. N.Y.—In re Cardoso's Estate, 232 
N.Y.S. 314, 133 Misc. 244, affirmed 
236 N.Y.S. 764, 227 App.Div. 713. 

N.C.—Burch v, J. D. Bush & Co. f 
106 S.E. 489, 181 N.C, 125. 

Pa.—Huffman v. Huffman, 166 A. 
670, 311 Pa. 123, reversing 161 

A. 444, 106 Pa.Super. 241. 

Tex.—Neyland v. Brammer, Civ.App., 
73 S.W.2d 884, error dismissed. 
Contract held not personal so as 
to relieve estate of liability,—Edelen 
Transfer & Storage Co. v, Willis, 66 
S.W.2d 214, 16 Tenn.App. 99. 

75. ' Wash.—Brooks v. Brumfield, 225 
P. 232, 129 Wash. 361. 

76. N.C.—Burch v. J. D. Bush & Co., 
106 S.E. 489, 181 N.C. 125. 

77. Mo.—Turner v. Moore, App., 57 
S.W.2d 770. 

78. Ala.—Jones v. Hert, 68 So. 259, 
192 Ala. 111. 

Ill.—In re Schwartz' Estate, 3 N.E. 

2d 289, 286 Ill.App. 310. 

24 OJ. p 292 note 74.- ' 
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79. Ill.—Miskimen v. Culbertson, 44 

N.E. 396, 162 Ill. 236—Gross v. 

Thomson, 208 Ill.App. 600. 

Mo.—Gantt v. Mechin, 30 Mo. App. 
532. 

24 C.J. p 292 note 75. 

80. Mich.—In re Urban's Estate, 259 
N.W. 8-70, 271 Mich. 16. 

Mo.—Gantt v. Mechin, 30 Mo. App. 
532. 

Balance of purchase money 

One who has contracted with a 
testator in his lifetime for the sale 
and conveyance of land to him can¬ 
not, while the contract remains ex¬ 
ecutory, have an allowance in the 
county court against the estate of 
the vendee for the amount cf the re¬ 
mainder of -Che purchase price.—Col¬ 
son v. Johnson’s Estate, 197 N.W. 
674, 111 Neb. 773, 35 A.L.R. 924. 

81. Iowa.—Ganoe v. Swisher, 294 N. 
W. 235, 229 Iowa 130. 

Minn.—Browning v. Eiken, 249 N.W. 
573, 575, 189 Minn. 375, citing Cor¬ 
pus Juris. 

R.I.—Di Iorio v. Cantone, 140 A. 913, 
915, 49 R.I. 137, citing Corpus Ju¬ 
ris. 

24 C.J. p 276 note 57. 

As action at law 

Claimant may present his claim 
based on note secured by mortgage 
to the personal representative of a 
deceased mortgagor and prosecute 
the claim before the probate court 
as an action at law.—Schaefer v. 
Sellar, 64 P.24 1334, 156 Or. 16. 
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Without regard to security 

A creditor may prove his entire 
debt against the general estate wilh- 
out regard to the value of the securi¬ 
ty held as collateral therefor.—In 
re Cooke's Estate, 264 N.Y.S. 336, 147 
Misc. 528—In re Kearns* Will, 249 
N.Y.S. 340, 139 Misc. 877. 

82. Ill.—Baxter v. Continental Illi¬ 
nois Nat. Bank & Trust Co. of 
Chicago, 26 N.E.2d 179, 304 Ill. 
App. 117. 

83. Ariz.—Jackson v. Griffin, 4 P.2d 
900, 39 Ariz. 183. 

S.C.—Columbia Theological Seminary 
v. Arnette, 167 S.E. 465, 168 S.C. 
272. 

Wyo.—Denver Joint Stock Land Bank 
of Denver v. Preston, 70 P.2d 584, 
52 Wyo. 132. 

Deficiency judgments 

(1) ’Where a mortgagee presented 
a claim for any deficiency which 
might remain after foreclosure, in 
foreclosure proceedings thereafter in¬ 
stituted he was entitled to a deficien¬ 
cy judgment to be paid as a general 
claim against the estate.—Du Pont 
v. Moulton, 214 P. 7, 124 Wash. 239. 

(2) Where holder of trust deed fol¬ 
lowing exercise of power of sale did 
not institute proceeding for determin¬ 
ing deficiency pursuant to statute 
creditor was not entitled to payment 
of difference between the amount ob¬ 
tained on the sale and the full 
amount of the approved claim out 
of the assets of the estate the same 
as any other unsecured creditor.— 
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tor cannot prove his claim against the estate with¬ 
out either surrendering his lien or exhausting it by 
sale and applying the proceeds thereof toward the 
debt. 84 These rules, however, are subject to stat¬ 
utory variations, and must be considered in connec¬ 
tion with the right of an heir to compel the per¬ 
sonal representative to discharge the liens on real¬ 
ty out of the personal estate, see Descent and Dis¬ 
tribution § 125 b; the liability of the personal es¬ 
tate to pay debts of a testator which are secured 
by lien, see the C.J.S. title Wills § 1316, also 69 C. 
J. p 1220 note 96-p 1224 note 30; and the duty 
of the personal representative to discharge encum¬ 
brances in the interest of an heir, see supra § 263. 
The property available for the payment of claims 
generally is discussed in §§ 478-481 infra. The 
necessity for a secured creditor to present his claim 
for allowance in order to preserve his right to sub¬ 
ject the property covered by the lien to the satisfac¬ 
tion of his indebtedness is discussed infra § 403, 


the effect of filing on the right to foreclose the 
lien infra § 421, and the necessity of waiver of 
recourse to other property as a condition to the fil¬ 
ing of a suit to foreclose the lien infra § 701. 

Under some statutes, the holder of a mortgage 
has three remedies. (1) He can file claim for the 
full amount of the personal obligation. (2) He 
can file a contingent claim for a possible deficiency 
on foreclosure, and then proceed to foreclose. (3) 
He can rely solely on the security of his mort¬ 
gage. 85 Under other statutes, when a claim is al¬ 
lowed against an estate which is secured by mort¬ 
gage, deed of trust, or other lien held by the cred¬ 
itor, it may be allowed as other claims, but shall 
not be paid until such security has been exhaust¬ 
ed. 86 Under still other statutes, in the absence of 
a provision in the will to the contrary, the holder 
of a mortgage on real estate must first proceed 
against the property, 87 and he has a provable claim 


In re Naegely’s Estate, 88 P.2d 715, 
31 Cal.App.2d 470. 

84. Md.—Macgill v. Hyatt, 30 A. 710, 
80 Md. 253. 

24 C.J. p 276 note 57 [e]. 

85. Wis.—McLean v. McLean, 199 
N.W. 459, 184 Wis. 495. 

Determining deficiency 

Where creditor filed claim for 
amount due, while the matter of de¬ 
ficiency might have been litigated 
in a foreclosure proceeding also in¬ 
stituted by him, it was not neces¬ 
sary to do so, as he could seek first 
foreclosure of the mortgages only, 
leaving recovery of the balances due 
on the notes to the proceedings which 
were initiated by the filing of the 
claim.—In re Cawker's Estate, 290 N. 
W. 281, 233 Wis. 648. 

86. Mo.—Darr v. Thomas, 106 S.W. 
95, 127 Mo.App. 1. 

Statute inapplicable 

Since, where joint guarantor paid 
interest, he acquired equity in collat¬ 
erals superior to other guarantor’s 
estate, its creditors could not insist 
that collaterals be first exhausted be¬ 
fore recourse be had against estate. 
—Pierce v. National Bank of Com¬ 
merce in St. Louis, C.C.A.Mo., 13 F. 
2d 40, certiorari denied National Bank 
of Commerce in St. Louis v. Pierce, 
47 S.Ct. 240, 273 U.S. 730, 71 L.Ed. 
863. 

87 . N.T.—In re Burrows’ Estate, 29 
N.E.2d 77, 283 N.Y. 540, affirming 
in part and reversing in part 15 
N.Y.S.2d 956, 258 App.Div. 807, re¬ 
argument denied 17 N.Y.S.2d 881, 
258 App.Div. 906, and reargument 
denied 37 N.E.2d 58, 286 N.Y. 690- 
In re Cronin's Estate, 294 N.Y.S. 
763, 162 Misc. 370—In re Rosen¬ 
baum’s Estate, 283 N.Y.S. 519, 157 
Misc. 316—In re Rogers’ Estate, 255 


N.Y.S. 745, 142 Misc. 572, affirmed 
273 N.Y.S. 1, 241 App.Div. 553- 
In re Gellis' Estate, 252 N.Y.S. 
725, 141 Misc. 432—In re Littleton’s 
Estate, 223 N.Y.S. 470, 129 Misc. 
845. 

Heirs must satisfy mortgage 
N.Y.—In re Perkins' Estate, 204 N.Y. 
S. 667, 122 Misc. 593. 

Interest 

(1) A mortgagee could recover 
from estate of deceased mortgagor 
for interest on mortgage debt, which 
had accrued at time of mortgagor’s 
death, without first resorting to the 
land by foreclosure.—New Rochelle 
Trust Co. v. Hinton, 9 N.Y.S.2d 861, 
affirmed 11 N.Y.S.2d 707, 256 App.Div. 
724. 

(2) An administrator was not re¬ 
quired to pay interest accruing after 
intestate’s death on a mortgage which 
intestate had executed, and if on sale 
of realty it should bring more than 
enough to pay intestate’s debts and 
expenses of administration, party to 
whom widow had executed a mort¬ 
gage after death of decedent would 
be entitled to receive surplus to re¬ 
imburse him for taxes and interest 
accruing after intestate's death which 
he had paid.—In re Lindsay’s Estate, 
18 N.Y.S.2d 800. 

Marshaling assets 

(1) Under equitable rule that, 
where a claimant has two funds to 
which he may resort and another an 
interest in only one, the second claim¬ 
ant has right to compel first to take 
satisfaction out of that fund on 
which second has no lien, mortgagee 
was required first to resort to mort¬ 
gaged property before seeking to 
have any part of general estate of 
mortgagor applied to payment of ob¬ 
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ligation.—In re Dell’s Estate, 276 N. 
Y.S. 960, 154 Misc. 216. 

(2) Statute requiring heir or dev¬ 
isee of mortgaged realty to satisfy 
mortgage from his own property es¬ 
tablishes definite equities among 
creditors and legatees.—In re Rosen¬ 
baum’s Estate, 283 N.Y.S. 519, 157 
Misc. 316. 

(3) Equities accruing to other 
creditors on mortgagor's death, under 
statute requiring heir or devisee of 
mortgaged realty to satisfy mort¬ 
gage from his own property, cannot 
be prejudiced at option of mortga¬ 
gee either by subordinating his rights 
against his security or by relinquish¬ 
ing them entirely.—In re Rosen¬ 
baum’s Estate, supra. 

(4) An equity court will compel 
mortgagee of decedent’s realty to pro¬ 
ceed first against such realty as pri¬ 
mary fund in recovery and satisfac¬ 
tion of mortgage debt and permit 
action by him against decedent’s per¬ 
sonal representatives only thereafter 
and to extent of any deficiency judg¬ 
ment obtained.—In re Coston's Es¬ 
tate, 15 N.Y.S.2d 870, 172 Misc. 494. 
Waiver of security 

(1) It has been held under such 
a statute that the mortgagor cannot 
waive his security and file claim 
against the general assets for the 
full amount of the indebtedness.—In 
re Burrows’ Estate, 3 N.Y.S.2d 449, 
167 Misc. 1. 

<2) It was indicated, however, but 
not held, by the appellate division 
that if a mortgagee seeks payment 
on the bond alone, he may, by waiv¬ 
ing the lien of his mortgage, file a 
claim in the surrogate’s court and ob¬ 
tain eventual payment on the distri¬ 
bution of the estate.—Prime v. Nich¬ 
ols, 299 N.Y.S. 629, 252 App.Div. 446. 
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against the estate only to the extent the security 
proves inadequate, 88 and the obtaining of a de¬ 
ficiency judgment is a prerequisite to filing claim 
therefor. 89 Under a statute providing that no 
holder of any claim against an estate shall main¬ 
tain any action thereon unless the claim is first 
presented to the executor or administrator, except 
that an action may be brought by a holder of a 
mortgage or lien to enforce the same against the 
property of the estate subject thereto where all 
recourse against other property of the estate is ex¬ 
pressly waived in the complaint, a lienholder ob¬ 
taining judgment under the exception may present 
the claim to the executor or administrator for al¬ 
lowance, the same to be satisfied from the property 
subject to the judgment. 90 


Where decedent executed a single obligation se¬ 
cured by a mortgage, and where such obligation 
has been divided into senior and junior participat¬ 
ing interests with the senior interest regarded as 
the owner of the obligation, the holder of the junior 
interest is not in a position to assert a claim directly 
against the estate. 91 

§ 369. Joint Obligations 

The estate of a decedent is not liable at common law, 
but may be in equity or under statute, for a joint debt, 
as distinguished from a joint and several obligation. 

At common law, where one of two or more joint 
contractors or obligors dies, the survivor alone is 
held liable; 92 but equity will charge the estate of 
decedent where some good reason therefor is 
shown, 93 such as the insolvency of the surviv- 


Zn New Jersey 

(1) The owner of a bond and, mort¬ 
gage, after the death of the obligor, 
may file a claim for the amount due 
on the bond with the representative 
before the foreclosure of the mort¬ 
gage.—Cranmer v. Cole, 167 A. 744, 
11 N.J.Misc. 578. 

(2) In view of the statute requir¬ 
ing that the initial proceeding to col¬ 
lect a debt secured by a bond and 
mortgage shall be by foreclosure of 
the mortgage, the filing of such a 
claim amounts to merely a claim for 
the payment of any deficiency which 
may thereafter be declared due to 
claimant after his primary security 
has been exhausted.—Smith v. Wil¬ 
son, 81 A. 851, 79 N.J.Eq. 310. 

(3) Mortgagee of decedent’s real 
property in New Jersey had, prior 
to foreclosure, only contingent and 
unliquidated claim against estate.— 
In re Gellis’ Estate, 252 N.Y.S. 725, 
141 Misc. 432. 

(4) If the amount of a mortgage 
on decedent’s property is contested, 
a claim on the bond may be proved 
before foreclosure to establish the 
amount of the obligation.—In re Tim¬ 
mins' Estate, 13 A.2d 7, 338 Pa. 475. 

(5) The statute requiring foreclo¬ 
sure is not applicable where the 
mortgaged premises are situate out¬ 
side the state.—Philadelphia Sav. 
Fund Soc. v. Disston, 198 A. 212, 16 
N.J.Misc. 129. 

88. Nature of liability 

(1) As to real property on which 
there is a mortgage the estate is sub¬ 
stantially in the position of a “sure¬ 
ty” or “guarantor.” 

N.Y.—In re Weissman’s Will, 250 N. 

Y.S. 500, 140 Misc. 360. 

S.D.—In re Finnerud’s Estate, 299 N. 

W. 297. 

(2) Under such circumstances a 
mortgage is no more than a contin¬ 
gent liability, and no recovery is pos¬ 
sible against the estate until fore¬ 
closure proceedings lias resulted in a 


deficiency judgment.—In re Collins’ 
Estate, 286 N.Y.S. 506, 158 Misc. 798 
—In re Schulz’ Estate, 273 N.Y.S. 882, 
152 Misc. 601—New Rochelle Trust 
Co. v. Hinton, 9 N.Y.S.2d 861, affirmed 
11 N.Y.S.2d 707, 256 App.Div. 724. 
Nonresident mortgagor 

Under a statute providing that, 
while an action to foreclose a mort¬ 
gage on real property is pending or 
after final judgment for the plaintiff 
therein, no other action shall be com¬ 
menced or maintained to recover any 
part of the mortgage debt, without 
leave of the court in which the for¬ 
mer action was brought, where a 
judgment of foreclosure had been 
rendered against a nonresident mort¬ 
gagor, served without the state, who 
subsequently died, the mortgagee in 
enforcing the deficiency due was not 
required to obtain permission to file 
claim against the estate.—In re Os- 
ter’s Estate, 8 N.Y.S.2d 249, affirmed 
16 N.Y.S.2d 612, 258 App.Div. 930, 
reargument denied 18 N.Y.S.2d 1014, 
259 App.Div. 791. 

Second mortgage 

Where first mortgage has been 
foreclosed and there is a deficiency 
on the first mortgage debt, the hold¬ 
er of the second bond and mortgage 
may sue on the bond and recover a 
money judgment against mortgagor’s 
estate for full amount thereof.—In re 
Burrows’ Estate, 3 N.Y.S.2d 449, 167 
Misc. 1. 

88. N.Y.—In re Burrows’ Estate, 29 
N.E.2d 77, 283 N.Y. 540, affirming 
in part and reversing in part 15 
N.Y.S.2d, 956, 258 App.Div. 807, re¬ 
argument denied 17 N.Y.S.2d 8&1, 
258 App.Div. 906, and reargument 
denied 37 N.E.2d 58, 286 N.Y. 690 
—In re Horner’s Estate, 268 N.Y. 
S. 74, 149 Misc. 695—In re Rogers' 
Estate, 255 N.Y.S. 745, 142 Misc. 
572, affirmed 273 N.Y.S. 1, 241 App. 
Div. 553. 

Effect of emergency legislation 
(1) Emergency legislation limiting 
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deficiency judgments on mortgage 
foreclosures during the emergency 
period does not change the rule re¬ 
quiring a deficiency judgment.—In re 
Burrows’ Estate, 29 N.E.2d 77, 283 
N.Y. 540, affirming in part and re¬ 
versing in part 15 N.Y.S.2d 956, 258 
App.Div. 807, reargument denied 17 
N.Y.S.2d 881, 258 App.Div. 906, and 
reargument denied 37 N.E.2d 58, 286 
N.Y. 690—Doyle v. Graves, 16 N.Y.S. 
2d 554, 172 Misc. 838. 

(2) It has been held, however, that 
the right of the mortgagee to waive 
his security and sue on the bond was 
not taken away by the emergency 
statutes.—In re Bowes’ Will, 299 N.Y. 
S. 626, 164 Misc. 190. 

80. Mont.—In re Stevenson’s Es¬ 
tate, 289 P. 566, 87 Mont. 486. 

91. N.Y.—In re McIntyre’s Estate, 
259 N.Y.S. 73, 144 Misc. 177. 

92. N.Y.—First Nat. Bank v. Knick¬ 
erbocker, 214 N.Y.S. 465, 126 Misc. 
■467. 

Or.—Nadstanek v. Trask, 281 P. 840, 
130 Or. 669, 67 A.L.R. 599. 

24 C.J. p 277 note 62. 

93. Statute giving remedy at law 
A statute providing that the rep¬ 
resentatives of a deceased joint con¬ 
tractor shall be liable to the same 
extent as if the contract had been 
several gives an adequate remedy at 
law against such representatives and 
deprives equity of jurisdiction on the 
ground that the death of the contrac¬ 
tor released his estate at law.—Cur¬ 
tis v. Mansfield, 11 Cush., Mass., 152. 
Extent of charge 

Equity seeks to know whether de¬ 
cedent was equally bound or not, 
and the disposition is to charge the 
estate with only one half at the ut¬ 
most, unless it appears that decedent 
was the principal debtor or that the 
survivor is insolvent. 

Md.—Watkins v. Worthington, 2 
Bland 509—Brooks v. Dent, 1 Md. 
Ch. 523. 

N.Y.—Yorks v. Peck, 14 Barb. 644. 
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or, 94 or his inability to discharge the indebtedness ; 95 
and in a number of states the common-law rule 
has been changed by statute so as to permit the 
creditor or obligee to enforce his claim against the 
estate of decedent. 96 Some of these statutes, in 
terms or effect, make the liability of the estate for 
a joint debt the same as that for a joint and several 
debt. 97 These rules apply also with regard to oth¬ 
er matters arising out of a joint obligation such 
as in connection with the abatement of causes of 
action and the revival of pending actions discussed 
in Abatement and Revival §§ 137 c and 174; as 
to the liability of survivors in case of joint con¬ 
tracts discussed in Contracts § 353 b (2) ; and of 
joint notes discussed in Bills and Notes §§ 37 b (1) 
and 469. The estate of a decedent is not liable on a 
purported joint obligation where decedent was not 
liable, as where he had no legal interest in the 
transaction and another person signing the instru¬ 
ment in question as attorney for decedent had no 
authority to do so. 98 

In at least one jurisdiction, it is necessary for 
the creditor to exhaust his remedies against the sur¬ 
viving obligor before proceeding against the estate 
of the deceased obligor; 99 and, although there is au¬ 
thority to the contrary, 1 it is held that this is still 
necessary since the passage of a statute providing 
that, on the death of a joint obligor, his estate shall 
be bound as such jointly and severally with the sur¬ 
viving obligor or obligors. 2 

Contribution . A joint obligor with decedent who 
has paid the entire amount has been held entitled 
to contribution as against decedent’s estate. 3 So 
also an administrator who, as such, has paid the 
whole debt is entitled to contribution, in favor of 
decedent’s estate, from the other debtor. 4 How¬ 
ever, while a survivor is entitled to contribution 
from the decedent’s estate because of his payment 


of a note secured by a mortgage covering property 
held by decedent and himself as tenants in com¬ 
mon, 5 he is not entitled to contribution where the 
mortgage covered property which was held by de¬ 
cedent and himself in joint tenancy and, on the 
death of the other joint tenant, became his sole 
property. 6 

Where the obligation is joint and several, the 
estate of a deceased obligor is liable the same as he 
would be if living. 7 This is true where the obli¬ 
gation, although in form joint, is, by virtue of stat¬ 
ute, joint and several. 8 

Where decedent and his wife were cosigners 
of an instrument, the estate may be solely 9 or pri¬ 
marily 10 liable. 

§ 370. Services Rendered to Decedent 

a. In general 

b. Voluntary services 

c. Services compensated for 

d. Agreements for compensation in prop¬ 

erty 

e. Services rendered to incompetent de¬ 

cedent 

f. Matters not defeating claim 

a. In General 

The estate of a decedent is liable for services which 
were rendered to decedent under, and in conformity with, 
an express or implied contract for compensation and 
which have not been paid for. A contract or promise to 
pay which arises by legal implication is as effectual for 
this purpose as a contract implied in fact or an express 
contract. 

In accordance with general principles as to the 
obligation to pay for work and labor generally, 
see the C.J.S. title Work and Labor §§ 1-13, also 
71 C.J. p 37 note 1-p 52 note 80, a claim for serv¬ 
ices rendered to decedent may be allowed against 
his estate 11 where the services have not been paid 


94. N.Y.—First Nat. Bank v. Knick¬ 
erbocker, 214 N.Y.S. 465, 126 Misc. 
467. 

24 C.J. p 277 -note 64. 

95w Conn.—Camp v. Grant, 21 Conn. 

41, 54 Am.D. 321. 

24 C.J. p 277 note 65. 

9 ®. Ind,—Morgan v. Catherwood, 167 
N.E. 618, 95 Ind.App. 266. 

Ohio.—Cornfeldt v. Rihacek, 177 N. 

E. 522, 39 Ohio App. 292. 

Or.—Nadstanek v. Trask, 281 P. 840, 
130 Or. 663, 67 A.L.R. 599. 

24 C.J. p 277 note 66. 

97. Ind.—Morgan v. Catherwood, 167 
N.E. 618, 95 Ind.App. 266. 

Mass.—Hawkes v. First Nat. Bank, 
158 N.E. 539, 261 Mass. 109. 

N.H.—Applin v. Knowlton, 158 A. 
131, 85 N.H. 320. 


N.Y.—Grossman v. Perlmutter, 25 N. 
Y.S.2d 525, 261 App.Div. 935—Sisto 
v. Bambara, 240 N.Y.S. 121, 228 
App.Div. 456. 

98. N.Y.—Lent v. Eidt, 31 N.Y.S.2d 
677, 263 App.Div. 73. 

99. N.Y.—Matter of Robinson, 57 
N.Y.S. 502, 40 App.Div. 23. 

24 C.J. p 277 note 66 [b] (1). 

1. N.Y.—Sisto v. Bambara, 240 N.Y. 
-S. 121, 228 App.Div. 456. 

2. N.Y.—Grossman v. Perlmutter, 
25 N.Y.S.2d 525, 261 App.Div. 93*5- 

3. Pa.—In re Montgomery's Estate, 
149 A. 705, 299 Pa. 452—In re 
-Colket, 66 A. 980, 217 Pa. 643. 

4. Ind.—Magenheimer v. Council¬ 
man, 125 N.E. 77, 76 Ind. App. 583. 
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5. Mass.—Ratte v. Ratte, 156 N.E. 

870, 260 Mass. 165. 

6L Mass.—Ratte v. Ratte, supra. 

7. Cal.—Dabney v. Dabney, 51 P.2d 
108, 9 Cal.App.2d 665. 

Or.—First Nat. Bank v. Dodd, 245 
P. 503, *504, 118 Or. 1, quoting Cor¬ 
pus Turis. 

24 C.J. p 277 note 68. 

8. Conn.—Ford v. Dunn, 127 A. 356, 
101 Conn. 699. 

Ill.—Albers v. Holsman, 7 N.E.2d 161, 
289 Ill.App. 239. 

9. Va.—‘Everett v. First Nat Bank, 
128 S.B. 450, 142 Va. 149. 

10. Tex.—Reynolds Mortg. Co. v. 
Smith, Civ.App., 280 S.W. 879. 

11. Fla.—Brickell v. McCaskill, 106 
So. 470, 90 Fla. 441. 
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for 12 and they were rendered under, and in con¬ 
formity with, an agreement or contract that they 
would be paid for, 13 whether the contract was ex¬ 
press 14 or implied, 15 and, if implied, whether im¬ 
plied in fact 15 or implied or created by law. 17 An 
express contract is not essential to allowance or 
recovery, 13 as, in the absence of such contract, the 

La.—Succession of Tito, App., 188 
So. 174—Succession of Dunn, 6 La. 

App. 663. 

Miss.—First Nat. Bank v. Owen, 171 
So. 4, 177 Miss. 339. 

Mo.—Patrick v. -Crank, App., 110 S. 

W.2d 381. 

Pa.—In re Naugle’s Estate, 83 Pa. 

Super. 41. 

24 C.J. p 278 note 70. 

12. Kan.—In re Hedin's Estate, 36 P. 

2d 1006, 140 Kan. 329, modified 

on other grounds and rehearing 
denied Johnson v. Lander, 39 P.2d 
■911, 141 Kan. 5. 

Attorney’s lien 

Surrogate's court has jurisdiction 
to enforce against executors lien 
claimed by attorneys hired by de¬ 
ceased.—In re Levine’s Estate, 278 
N.Y.S. 36, 154 Misc. 700. 

13 . Ga.—Hicks v. Wadsworth, 196 
S.E. 251, 57 Ga.App. 529, trans¬ 
ferred, see 192 S.E. 729, 184 Ga. 

681. 

Kan.—In re Hedin’s Estate, 36 P.2d 
1006, 140 Kan. 329, modified on 

other grounds and rehearing de¬ 
nied Johnson v. Lander, ’39 P.2d 
911, 141 Kan. 5—Webster v. Camp, 

191 P. 284, 107 Kan. 235. 

Miss.—Floyd v. Potter’s Estate, 2 So. 

2d 840. 

N.J.—Fay v. Hudson Trust Co., 186 
A. -524, 14 N.J.Misc 569. 

N.Y.—In re Bubb's Ex’rs, 229 N.Y. 

S. 567, 132 Misc. 61. 

Tenn.—Cooksey v. Shanks, 136 S.W. 

2d 57, 23 Tenn.App. 595. 

Time of contract 

On question of plaintiff’s right to 
recover the value of domestic serv¬ 
ices rendered to decedent under an 
alleged oral contract, it was immate¬ 
rial whether contract was entered 
into before the services were per¬ 
formed or while they were being 
performed.—Szusta v. Krawiec, 19 
A.2d 495, 144 Pa.Super. 530. 

Contract construed 

Note by which decedent promised 
to pay for services rendered him a 
certain sum at his death was held to 
manifest a purpose to make an ab¬ 
solute and unconditional contract for 
payment of a certain sum on ac¬ 
count of what was deemed a present 
indebtedness.—Sheldon v. Blackman, 

205 N.W. 486, 188 Wis. 4. 

Matters to be shown 

In action to recover value of do¬ 
mestic services rendered to decedent 
under an alleged oral agreement, 
plaintiff was required simply to 


estate is liable where the services were rendered at 
the request of, 19 or were voluntarily accepted by, 20 
decedent with the expectation on the part of both 
claimant and decedent that proper and reasonable 
compensation would be paid. 21 The foregoing is 
true where there was no family relationship be¬ 
tween claimant and decedent, 22 as where such re- 

Ky.—Bard v. Bard, 132 S.W.2d 44, 
279 Ky. 683—Dean’s Ex’r v. Grif¬ 
fin, 290 S.W. 483, 217 Ky. 603. 
Mo.—Miller v. Smith, App., 275 S. 
W. 769. 

N.Y.—In re Hyman's Estate, 240 N. 
Y.S. 802, 228 App.Div. 860, modi¬ 
fying In re Hyman’s Adm’r, 235 
N.Y.S. 731, 227 App.Div. 637. 

Ohio.—Lenahan v. Hogan, 32 N.E.2d 
31, 66 Ohio App. 170. 

19. Conn.—Bartlett v. Raidart, 142 
A. 398, 107 Conn. 691. 

N.H.—Carter v. Provo, 180 A. 258, 87 
N.H. 369. 

Pa.—Barry's Appeal, 5 A. 244, 1 Pa. 
Cas. 449—In re Nusbaum’s Estate, 
101 Pa.Super. 17—In re Hayes Es¬ 
tate, 19 Wash. Co. 162. 

20. Conn.—Bartlett v. Raidart, 142 
A. 398, 107 Conn. 691. 

Pa.—In re Porter's Estate, 167 A. 
490, 110 Pa.Super. 27. 

21. Conn.—Bartlett v. Raidart, 142 
A. 398, 107 Conn. 691. 

Ky.—Bard v. Bard, 132 S.W. 2d 44, 
279 Ky. 683. 

R.I.—Mo wry v. Dean, 152 A. 736, -51 
R.I. 156. 

2-4 C.J. p 2 78 note 70. 

Expectation and promise or Inten¬ 
tion 

(1) Contract with deceased for 
compensation for services may be in¬ 
ferred from circumstances that 
claimant expected compensation and 
deceased intended to make payment. 
Ky.—Vanover v. Vanover, 67 S.W.2d 

21, 252 Ky. 308. 

Mo.—Wandling v. Broaddus, 10 S.W. 
2d 651. 

(2) Also, claimant rendering serv¬ 
ices is entitled to compensation, 
where he expected compensation and 
deceased promised to compensate 
him.—Marshall v. Ireland, 15 S.W.2d 
289, 228 Ky. 354. 

(3) If decedent requested some, 
and received benefit of and permitted 
all, the services which were ren¬ 
dered by neighbor during eleven-year 
period, decedent, who was crippled, 
stated he "didn’t see how he could 
get along without” such neighbor, 
there was no evidence indicating that 
the services were gratuitous, and the 
facts authorize a finding of an im¬ 
plied promise to pay, estate is lia¬ 
ble, even though decedent did not 
intend to pay.—O’Shaughnessy v. 
Brownlee, 77 S.W.2d 867, 869, 229 
Mo.App. 342. 

22. Conn.—Bartlett v. Raidart, 149 

A. 398, 107 Conn. 691* , o'- 


show the existence of an agreement 
to pay her for the services rendered, 
the nature and extent thereof, and 
that they were accepted.—Szusta v. 
Krawiec, 19 A.2d 495, 144 Pa.Super. 
530. 

Partnership or individual contract 

In an action on a claim against an 
estate, being for services rendered a 
partnership of which decedent was 
alleged as one of the partners, where 
the evidence showed that decedent 
was engaged with another in what 
appeared to be a common business, 
and one of which hired plaintiff and 
the other usually paid him, whether 
there was a partnership was imma¬ 
terial, and the existence thereof not 
an indispensable prerequisite to the 
validity of the claim.—Rominger v. 
Parrish’s Estate, 227 P. 544, 116 Kan. 
540. 

14. Ky.—Vanover v. Vanover, 67 S. 
W.2d 21, 252 Ky. 308. 

24 C.J. p 2 78 note 70. 

15. Cal.—Nylund v. Madsen, 271 P. 
374, 94 Cal.App. 441. - 

Ill.—La Rocque v. Martin, 176 N.E. 
734, 344 Ill. 522. 

Ky.—Dean's Ex’r v. Griffin, 290 S.W. 

! 483, 217 Ky. 603. 

La.—Succession of Burgierres, 125 
So. 320, 12 La-App. 66. 

N.Y.—In re Fee's Estate, 271 N.Y. 
S. 608, 151 Misc. 410—In re Ald¬ 
ridge's Estate, 240 N.Y.S. 215, 135 
Misc. 442. 

In whose favor claim exists 

Where decedent had resided with 
a husband and wife, but was not 
shown to have had knowledge of the 
fact that the husband had told his 
wife that she could have the money 
derived from decedent's board, the 
implied contract to pay for such 
board was to pay to the husband as 
the head of the family, and not to 
the wife.—O’Donnell v. McCann, 68 
A. 752, 73 N.J.Eq. 640. 

16. Conn.—Bartlett v. Raidart, 142 
A. 398, 107 Conn. 691. 

Ky.—Kellum v. Browning’s Adm’r, 
21 S.W.2d 459, 231 Ky. 308. 

17. Ky.—Kellum v. Browning’s 
Adm’r, supra. 

Mo.—Brunnert v. Boeckmann’s Es¬ 
tate, App., 276 S,W. *89, 

N.Y.—In re Mason’s Will, 236 N.Y. 

S. 720, 134 Misc. 902. 

Wash.—Cramer v. Clark, 209 P. 688, 
121 Wash. 507, 24 A.L.R. 970. 

18. Ark*—Peoples Nat Bank v. 
CoW HO S.W.2d 42, 194 Ark. 1098. 
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lationship did not exist and there were no circum¬ 
stances raising a presumption of gratuity the law 
implies or imposes an enforceable promise, con¬ 
tract, or obligation to pay for services rendered 
and accepted. 23 

The recovery, if any, where an express contract 
is not proved, is on quantum meruit. 24 An ex¬ 
press promise or contract which does not fix the 
amount of compensation is an express, but not a 
special, contract 25 and it does not preclude recov¬ 
ery on a quantum meruit or implied contract to 
pay the reasonable value of the services. 26 Even 
where an express contract is alleged, and the evi¬ 
dence fails to sustain it, recovery may be had on a 
quantum meruit if the evidence so warrants. 27 Fur¬ 
thermore, where claimant seeks recovery on both 
an express and an implied contract, as he may, 28 
and he fails to establish the special contract relied 
on, he may recover on quantum meruit according 
to the evidence, 29 or at least he may so recover 
if no election has been required. 30 It has been held, 
however, that claimant may not present his claim 
on an express contract and a quantum meruit con¬ 


junctively 31 or alternatively, but must elect to pro¬ 
ceed on one or the other, and if he fails on the 
one he may not fall back on the other. 32 

Persons having reasonable and fairly well sub¬ 
stantiated claims for services furnished a decedent 
should not be treated with any less consideration by 
the courts than other persons. 33 Nevertheless, 
claims against an estate for care furnished the de¬ 
cedent are subject to close scrutiny 34 and a par¬ 
ticular claim will be disallowed where the claimant 
is estopped to make it 35 or the requisites to al¬ 
lowance or recovery do not appear. 36 It must, 
of course, be shown that services have been ac¬ 
tually rendered, 37 in accordance with the alleged 
agreement, 38 and that decedent, if sui juris, con¬ 
tracted for the performance of the services or 
knowingly and intelligently consented to matters 
from which the law will imply a contract for com¬ 
pensation. 39 The claim is required to be based 
on a contract, express or implied. 40 A contract 
implied in fact requires an actual agreement. or 
meeting of the minds, even though it is not ex¬ 
pressed, but is only implied or presumed from acts 


Mo.—Lauf v. Wiegersen, App., 17 S. 
W.2d 369. 

N.Y.—In re Hopler’s Estate, 236 N. 
Y.S. 514, 134 Misc. '857. 

23. Ky.—Kruse's Adm’r v. Corder, 
81 S.W.2d 600, 258 Ky. 774—Kel- 
lum v. Browning’s Adm’r, 21 S. 
W.2d 459, 231 Ky. 308. 

Md.—Roycroft v. Nellis, 188 A. 20, 
171 Md. 136—Krug v. Mills, 152 
A. 493, 159 Md. 670. 

Mo.—Lauf v. Wiegersen, App., 297 
S.W. 79. 

24. N.Y.—In re Fee's Estate, 271 N. 

Y.S. 608, 151 Misc. -410—In re 

Hall’s Estate, 259 N.Y.S. 455, 144 
Misc. 616—In re Otis’ Estate, 21-5 
N.Y.S. 419, 126 Misc. 741. 

N.C.—Anderson v. Thornburg, 166 S. 

E. 899, 203 N.C. 781. 

Nfeture of claim 

A claim against an estate for serv¬ 
ices performed at the request of de¬ 
cedent and with his knowledge, and 
alleging that they were worth a 
stated sum, is not a claim on an ex¬ 
press contract, but is a claim on 
quantum meruit, and is supported by 
proof of performance and value.— 
Baehr v. Buell, 113 N.W. 433, 133 
Wis. 119. 

To establish, claim against estate 
on quantum meruit for services to 
decedent, rendition and number of 
days or hours thereof must be 
proved.—In re Fee's Estate, 271 N. 
Y.S. 608, 151 Misc. 410. 

25. Ind.—Nolte v. Eyden, 146 N.E. 

866, 82 Ind.App. 580. j 


20. Iowa.—In re Hill’s Estate, 297 
N.W. 278. 

Ohio.—Gilmour v. Cross, 151 N.E. 

7S2, 20 Ohid App. 127. 

Pa.—In re Hayes Estate, 19 Wash. 
Co. 162. 

27. N.C.—Edwards v. Matthews, 144 
S.E. 300, 196 N.C. 39. 

Pa.—In re Roch's Estate, 16 PaDist. 
& Co. 700. 

26. Ky.—Turpin’s Adm’r v. String¬ 
er, 14 S.W.2d 189, 228 Ky. 32. 

29. Mass.—Humes v. Barron, 161 N. 
E. 592, 263 Mass. 583, distinguish¬ 
ing Greene v. Boston Safe Deposit 
& Trust Co., 152 N.E. 107, 255 
Mass. 519. 

3a Ky.—Kellum v. Browning's 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

31. Pa.—In re Warner Estate, 53 
York Leg.Rec. 6. 

32. Pa.—Schultz’s Estate, 22 Pa. 
Dist. & Co. 711—l»n re Barnet’s Es¬ 
tate, 22 Pa.Dist. & Co. 634, af¬ 
firmed 182 A. 699, 320 Pa. 408. 

33. Miss.—Tarver v. Lindsey, 137 
So. 93, 161 Miss. 379. 

34. N.Y.—Murray v. Neal, 9 N.Y.S. 
2d 101, 256 App.Div. 888. 

35. Wis.—In re Austin’s Estate, 186 
N.W. 595, 176 Wis. 26'5. 

36. Mass.—Gallagher v. Phinney, 
187 N.E. 612, 284 Mass. 255. 

Pa.—Walbridge v. Little, 113 A. 421, 
270 Pa. 175—Schultz's Estate, 22 
Pa.Dist. & Co. 711. 
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Physician’s bill for attendance on 
married woman has been held not 
chargeable against her estate, since 
such bill constitutes a personal debt 
of her husband. 

N.Y.—In re Very, 53 N.Y.S. 389, 24 
Misc. 139, 28 N.Y.Civ.Proc. 163. 
R.I.—Moulton v. Smith, 12 A. 891, 16 

R. I. 126, 27 Am.S.R. 728. 

37. Pa.—In re Scotney’s Estate, 25 
Pa.Dist. & Co. 194. 

24 C.J. p 278 note 73. 

38 . Iowa.—In re McKeon’s Estate, 
289 N.W. 915, 227 Iowa 1050. 

N.C.—Southerland v. Crump, 142 S. 
E. 7, 195 N.C. 856. 

Pa.—In re Gingerich's Estate, 51 
York Leg.Rec. 189. 

Entire contract 

Where plaintiff's contract for ren¬ 
dition of services to deceased was 
entire, plaintiff seeking to recover on 
the contract against estate of de¬ 
ceased was entitled to full consid¬ 
eration of his contract or none of it. 
—Bright v. Ganas, 189 A. 427, 171 
Md. 493, 109 A.L.R. 467. 

39. Pa.—In re Taylor’s Estate, 23 
Pa.Dist. & Co. 454. 

24 C.J. p 278 note 74. 

40. Miss.—Nicholson v. Dent, Robin¬ 
son & Ward, 198 So. 552, 189 Miss. 
658. 

N.Y.—In re Potter's Estate, 7 N.Y. 

S. 2d 603. 

Contractual relation with decedent 
must be established.—Mclnerney v. 
Detroit Trust Co., 271 N.W. 545, 279 
Mich. 42. 
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or circumstances; 41 and, in the absence of an ex¬ 
press contract, a promise or agreement implied in 
fact 42 or a contract implied in law 42 is essential 
to allowance or recovery. Compensation for serv¬ 
ices performed under an implied contract must be 
predicated on the implication resulting from the re¬ 
quest of decedent for the rendition of the services 
or from his acceptance of, and consent to, their 
performance. 44 Furthermore, there must have 
been a design, intention, or expectation of one 
party to charge, and of the other party to pay, for 
the services ; 45 but such mutual expectation of pay¬ 
ment must be shown only in the absence of an 
express contract. 46 

Consideration and definiteness. A promise or 
contract of a decedent to pay for services may be 
supported by a sufficient consideration 47 and, al¬ 
though containing some elements of uncertainty, 
be sufficiently definite to be enforced. 46 

Effect of statutes. Under some statutes and the 
construction placed thereon, recovery for board is 
not allowable unless there was an agreement for 
compensation; 49 but no particular form of agree¬ 
ment or contract is required, it being sufficient if 
the evidence shows a contract implied in fact; 50 
and where claimant is a boarding house keeper a 
previous agreement is not essential to recovery. 51 


Care of person other than decedent . The estate 
of a decedent is liable only on a valid agreement 
or genuine contractual obligation, and not on an ob¬ 
ligation implied by law, for services performed at 
decedent’s request in caring for another person 
where they were performed for the direct benefit 
of that person and not for the direct benefit of de¬ 
cedent or any person to whom he owed a legal 
duty of support. 52 

b. Voluntary Services 

Compensatfon is not allowable for services performed 
gratuitously, even though the claimant entertained a hope 
of receiving a gift or legacy or acted under an erroneous 
belief, not induced by fraud, as to the financial condition 
of decedent. 

Compensation cannot be allowed for services 
which were performed gratuitously, that is, with¬ 
out any claim for payment during decedent’s life¬ 
time, or any expectation of being paid specifically 
therefor, and without any express or implied prom¬ 
ise of remuneration, 53 even though their perform¬ 
ance may have been prompted by the hope of ob¬ 
taining a gift or legacy which has not been ful¬ 
filled; 54 and a direction on the part of decedent 
to his executors to pay for services voluntarily 
rendered to decedent will not create a claim against 
the estate, 55 nor will the expression by decedent 
of an intention to pay therefor have this effect. 56 


41. Ky.—Kellum v. Browning's 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 
Formal offer and acceptance need 

not be established to prove existence 
of express contract, but contract 
may be established by surrounding 
circumstances.—Logston v. Need¬ 
ham, 26 P.2d 443, 138 Kan. 439. 

42. N.H.—Decatur v. Cooper, 157 A. 
706, 85 N.H. 250. 

43. Ky.—Goodall v. Warden’s Adm’r, 
133 S.W.2d 944, 280 Ky. 632. 

44. N.Y.—In re Potter’s Estate, ‘7 
N.Y.S.2d 603. 

45. Ky.—Keeney v. Cockill’s Ex’r, 
67 S.W.2d 490, 252 Ky. 445—Mar¬ 
shall v. Ireland, 15 S.W.2d 289, 228 
Ky. 354—Addington v. Chatham, 
15 S.W.2d 254, 228 Ky. 430. 

Me.—Gordon v. Keene, 107 A. *84’9, 
118 Me. 269. 

Md.—Krug v. Mills, 152 A. 493, 159 
Md. 670. 

Mo.—Brunnert v. Boeckman-n’s Es¬ 
tate, App., 258 S.W. '768. 

4S. Iowa-—In re Willmott’s Estate, 
243 N.W. 634, 215 Iowa 546. 

47. Mich.—Gilbert v. Taylor’s Es¬ 
tate, 211 N.W. 663, 237 Mich. 225. 
Pa.—Heck v. Rettick, 99 Pa Super. 
211 . 

Existing legal or moral obligation 
If note for five hundred thousand 


dollars payable one month after 
death of maker, and given to reim¬ 
burse payee "‘for her loving kindness 
and protection," was intended as 
compensation for services already 
rendered, statute providing in effect 
that an existing legal or moral ob¬ 
ligation is a good consideration to 
an extent corresponding with extent 
of the obligation would be applicable 
irrespective of whether obligation 
was moral or legal.—Herbert v. Lan- 
kershim, 71 P.2d 220, 9 Cal.2d 409. 

48. Mass.—Greene v. Boston Safe 
Deposit & Trust Co., 152 N.E. 107, 
255 Mass. *519. 

Order for payment of money after 
death 

Wash.—Gostina v. Whitham, 268 P. 
132, 148 Wash. 72. 

49. Ky.—Kellum v. Browning’s 

Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

50. Ky.—Kellum v. Browning's 

Adm’r, supra. 

51 . Ky.—Kellum v. Browning’s 

Adm’r, supra. 

52 . Cal.—Rotea v. Izuel, 95 P.2d -927, 

14 Cal.2d 605, 125 A.L.R. 1424, 

superseding, App., 89 P.2d 405. 
Claim for services rendered to" de 

cedent’s husband, also deceased, is 
unenforceable against the widow’s 
estate, where the husband’s * estate 
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has been fully administered long 

prior to the widow’s death.—Felz v. 

Pelz’s Estate, 174 N.W. 908, 170 Wis. 

550. 

53. Cal.—-Cook v. Bryson, 265 P. 289, 
89 Cal. App. 445. 

N.C.—Nesbitt v. Donoho, 150 S.EL 
S7‘5, 198 N.C. 147. 

Pa.—In re Taylor's Estate, 23 Pa. 
Dist. & Co. 454—In re Teller’s Es¬ 
tate, 6 Pa.Dist. & Co. 297. 

R.I.—Prain v. Brady, 134 A. 645, 
48 R.I. 24. 

24 C.J. p 279 note 80. 

54. Ark.—Peoples Nat. Bank v. 
Cohn, 110 S.W.2d 42, 194 Ark. 1098. 

Pa.—In re Blumberg’s Estate, 175 A. 
741, 115 Pa. Super. 310—Swieczkow- 
ski v. Sypniewski, 144 A. 141, 294 
Pa. 323—In re Gilbraith’s Estate, 
113 A. 361, 270 Pa. 288—In re Nus- 
baum’s Estate, 101 Pa. Super. 17- 

Te-nn.—Brown v. Fuqua, -9 Tenn.App. 

22 . 

24 C.J. p 279 note 80. 

Agreement to compensate by will see 
infra § 373. 

55. Mass.—Stone v. Gerrish, 1 Allen 
175. 

24 C.J. p 280 note -81. 

56. Vt—In re Bryant, 50 A. 1065, 
73 Vt. 240. 

24 C.J. p 280 note 82. 
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It is held that, in the absence of fraud, the rule 
is not changed by the fact that the services were 
rendered under a mistaken and erroneous belief 
as to the conditions existing; 57 but there is au¬ 
thority to the contrary; 58 and where persons were 
induced to support a decedent for several years 
by her fraudulent pretense that she was destitute, 
the fact being otherwise, they are entitled to be 
compensated out of her estate. 59 

c. Services Compensated for 

No recovery may be had for services which have been 
fully paid for or, in the absence of an agreement there¬ 
for, of compensation in addition to that received by the 
claimant periodically. 

Where services have been fully paid for in the 
lifetime of decedent, there cannot, of course, be any 
further recovery on that account against the es¬ 
tate; 60 where claimant has received a stated sum 
periodically in payment of wages, salary, or board, 
the presumption is against a larger allowance, un¬ 
less decedent is shown to have agreed according¬ 
ly; 61 and where decedent was a person of con¬ 
siderable estate and paid his bills promptly, there 
must be sufficient evidence to overcome the pre¬ 
sumption that payment was made at stated peri¬ 
ods. 62 So also a sufficient legacy or devise to a 
person who has performed services for decedent 
may discharge a claim for such services. 63 Of 
course, a particular contract between the parties 
may not cover the services in question 64 or operate 


as a settlement for prior services. 65 

d. Agreements for Compensation in Property 

An agreement for compensation in property for car¬ 
ing for a person the remainder of his life is valid and 
enforceable where it was entered into without fraud, 
mistake, or undue influence, and it has been performed 
by the claimant. 

In the absence of misconduct, bad faith, undue 
influence, mistake, or misunderstanding, an agree¬ 
ment for compensation in property for caring for 
decedent the remainder of his life will be upheld, 66 
regardless of which party receives the greater ben¬ 
efits thereunder 67 or of the time when death oc¬ 
curs. 68 Where the agreement has been performed 
by claimant and the property has been assigned, 
conveyed, or otherwise transferred to him, he will 
be held to be the owner thereof; 69 and if the 
property has not been effectively transferred to him 
the agreement will be held enforceable 70 or if there 
is no right to, or demand for, specific performance 
the reasonable value of his services may be recov¬ 
ered. 71 Such a contract has special characteristics, 
it being contingent on death, which may come soon 
or late, and the consideration therefor being a con¬ 
tinuing one of personal service. 72 The considera¬ 
tion not being capable of such definite admeasure¬ 
ment, as is a money consideration, it is left to the 
contracting parties to make their own estimate of 
value and determine for themselves the sufficiency 
of the consideration for the promise. 73 


57. R.I.—Frain v. Brady, 134 A. 645, 
48 R.I. 2-4. 

Tenn.—Royston v. McCulley, Ch., '59 
S.W. 725, 52 L.R.A. 899. 

5a N.Y.—In re Agnew’s Will, 230 
N.Y.S. 519, 132 Misc. 466. 

59. N.J.—Eggers v. Anderson, 49 A. 
578, 63 N.J.Eq. 264, 55 L.R.A. 570, 
reversing 47 A. 727, 61 N.J.Eq. 8'5. 

6a Ark.—Duty v. Keith, 87 S.W.2d 
15, 16, 191 Ark. 575, quoting Cor¬ 
pus Juris —Cashion v. Parr, 6 S.W. 
2d '544, 545, 177 Ark. 458, quoting 

Corpus Juris. 

Cal.—Smith v. Bliss, 112 F.2d 30, 
44 Cal.App.2d 171. 

Ky.—Flynn’s Ex’r v. Mullett, 70 S. 

W.2d 978, 254 Ky. 90. 

Mo.—Chuning v. Hinkle, App., 49 S. 
W.2d 257. 

24 C.J. p 280 note '85. 

Services offset by benefits 
A man furnishing board and serv¬ 
ices to woman, in whose home he re¬ 
sided with his family until her death, 
was not entitled to recover even 
nominal sum from her estate for 
services rendered to her, in absence 
of proof as to whether benefit to 
decedent or that to claimant was of 
greater value.—Rudd v. Planters 


Bank & Trust Co., 141 S.W.2d 299, 
283 Ky. 351. 

61. Ark.—Duty v. Keith, 87 S.W.2d 
15, 16, 191 Ark. 575, quoting Cor¬ 
pus Juris —Cashion v. Parr, 6 S.W, 
2d 5-44, 545, 177 Ark. 458, quoting 

Corpus Juris. 

Pa.—In re King’s Estate, 27 North. 
Co. 255. 

Wis.—In re Brietzman’s Estate, 294 
N.W. 489, 490, 236 Wis. 96, citing 

Corpus Juris. 

24 C.J. p 280 note 86. 

Knowledge of decedent’s unwilling¬ 
ness to pay more 

Claimant may not properly claim 
additional compensation from the es¬ 
tate where he accepted payment in 
amounts fixed by deceased and con¬ 
tinued to render services to deceased 
knowing that he was unwilling to 
pay more than he was paying.—In 
re Kniffen’s Estate, 286 N.W. 8, 231 
Wis. '589. 

Implied contract to pay for addition¬ 
al services held not established 

N.Y.—In re Brodhead’s Estate, 7 N. 
Y.S.2d 436, 255 App.Div. 899. 

62. Pa.—In re Moore’s Estate, 16 
Pa.Dist. & Co. 39, 14 Erie Co. 190. 

63. Conn.—Gillette’s Appeal, 74 A. 
762, 82 Conn. 500. 

24 C.J. p 280 note 87. 
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64. Mo.—Wandling v- Broaddus, 10 
S.W.2d 651. 

Pa.—Heck v. Rettick, 99 Pa.Super. 
211 . 

65. Mo.—Wandling v. Broaddus, 10 
S.W.2d 651. 

68. Iowa.—Kissling v. Monlicello 
State Bank, 212 N.W. 314, 203 Iowa 
62. 

N.H.—Reynolds v. Chase, 177 A. 291, 
8'7 N.H. 227. 

Pa.—In re Kaminsky’s Estate, 98 Pa. 
Super. : 340. 

6f7. N.H.—Reynolds v. Chase, 177 A. 
291, 87 N.H. 227. 

66. Iowa.—Kissling v. Monticello 

State Bank, 212 N.W. 314, 203 

Iowa 62. 

Pa.—In re Kaminsky’s Estate, 
98 Pa.Super. 340. 

70. Iowa.—Kissling v. Monticello 
State Bank, 212 N.W. 314, 203 Iowa 
62. 

71. Mich.—In re Clark’s Estate, 208 
N.W. 611, 234 Mich. 471. 

24 CJ. p 278 note' 72. 

72 . Mich,—Riggs v. Riggs’ Estate, 
206 N.W. 508, 232 Mich. 579. 

73* Mich.—Riggs v, Riggs’ Estate, 
supra. 
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e. Services Rendered to Incompetent Decedent 

A claim for necessary services rendered to decedent 
while he was incompetent is allowable unless decedent 
was the ward of the claimant. 

Services in caring for, nursing, and administer¬ 
ing to the health and comfort of an incompetent 
person are necessaries for which recovery may 
be had against his estate after his death where 
they are rendered by a person other than his guard¬ 
ian 74 under contract with the guardian 75 or with¬ 
out any contract, express or implied in fact, 76 if 
the estate of the incompetent person is not in the 
hands of a guardian or, if in such hands, the 
guardian neglects or refuses to provide such nec¬ 
essaries; 77 and it is held that a failure to present 
the claim to the guardian does not bar presentation 
thereof to the executor or administrator; 78 but it 
is also held that no recovery may be had where 
the services are rendered with knowledge that there 
is a guardian with whom a contract may be made 
and no claim is made on him until it is too late. 79 
A guardian’s claim for support of the ward is not 
allowable where he could not have sued the ward 
in the latter’s lifetime on such claim. 80 

f. Matters Not Defeating Claim 

Various matters are held not to defeat a claim for 
services rendered to decedent. While a failure to present 
the claim and demand payment during decedent's lifetime 
is of this class, a claim so withheld is regarded with 
suspicion. 

Allowance or recovery of compensation for serv¬ 
ices rendered to decedent is not defeated by: The 
claimant’s continuance of former missionary ac¬ 


tivities during the period in which the services were 
rendered; 81 failure to collect the claim when due 
during decedent’s lifetime, where there was good 
cause for leniency in collecting; 82 illicit cohabita¬ 
tion by claimant with decedent, where it was not 
contemplated by the bargain for the services 83 or 
it had ceased prior to the rendition of the serv¬ 
ices; 84 or, where the claim is for nursing, by the 
failure of claimant to enroll annually as required by 
statute, where she was a graduate nurse and pos¬ 
sessed the requisite skill and knowledge, 85 or even 
by the facts that she was neither a trained nor a 
practical nurse and none of the services rendered 
by her was essential to the care and treatment pre¬ 
scribed by the physician, where such services were 
insistently demanded by decedent. 86 It is imma¬ 
terial whether the remuneration, in the mode con¬ 
templated, was prevented by accident or design. 87 
Also it is immaterial whether the estate of dece¬ 
dent is solvent or insolvent, or small or great, 88 or 
how he disposed of it by will. 89 

An executor sued for services to decedent can¬ 
not assert any defense which would not have been 
available to decedent; 90 and where the executor 
is a claimant, commissions accruing to him as ex¬ 
ecutor are not an offset to his claim for services 
rendered to decedent. 91 

Failure to demand payment during decedent's 
lifetime will not necessarily defeat a claim against 
his estate for meritorious and valuable services 
performed at his request, 92 and so where services 
are rendered in the first instance with the expecta- 


74 . N.J.—Waldron v. Davis, 58 A. 
293, 70 N.J.Law 788, 66 L.R.A. 591. 

75 . Okl.—O’Mealey v. Grum, 100 P. 
2d 265, 186 Okl. 697, 130 A.L.R. 
110 . 

Xiegal services 

Where attorneys were employed 
by guardian to handle litigation for 
incompetent ward, claim for such 
services, some of which were render¬ 
ed prior to ward’s death and some 
for administrator of ward’s estate, 
was properly presented to adminis¬ 
trator.—McFarlane & McFarlane v. 
Bearden, Tex.Civ.App., 86 S.W.2d 658. 

78 . Ky.—Kellum v. Browning’s 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

77 . Pa.—Timmins' Estate, 18 Pa. 
Dist. & Co. 435, affirmed 171 A. 
281, 112 Pa.Super. 430-. 

78 . Mo.—Hofmann v. Sawyer, 50 S. 
W.2d 67*4, 227 Mo.App. 149. 

OkL—O’Mealey v. Grum, 100 P.2d 
265* 186 Okl-. 697, 130 A.L.R. 110. 
Wyo.—State v. Thompsons 18, .P.2d 
619, 45 Wyo. 350. 

Physically incapacitated ward 

The fa&t -that claimant failed to 

9 


present his claim to guardian for 
groceries and personal services ren¬ 
dered to physically incapacitated 
ward as authorized by statute during 
twenty eight-day period between 
time of appointment of guardian and 
death of ward did not prevent the 
claimant from enforcing the claim 
against the ward’s executor.—Chand¬ 
ler v. Chapman, Okl., 114 P.2d 471. 

79. Pa.—In re Timmins' Estate, 18 
Pa.Dist. & Co. 435, affirmed 171 A. 
281, 112 Pa.Super. 430. 

80. Mich.—In re Quinney’s Estate, 
283 N.W. 599, 287 Mich. 329. 

81. N.T.—In re Mason’s Will, 236 N. 
Y.S. 720, 134 Misc. 902. 

82. Pa.—Patterson’s Estate, 9 Pa. 
Dist. 259, 23 Pa.Co. 567. 

83. Md.—Lynch v. Rogers, 10 A.2d 
619, 177 Md. 478. 

84. Ky.—McMillan v. Massie’s Ex’r, 
27 S.W.2’d 416, 233 Ky. 808. 

85. N.Y.—In re Burton’s Estate, 257 
N.Y.S. 634, 143 Misc. 440. 

88. 1 La.'—Succession of Peres, App., 
; ■ J3L74 Sb. 13*0. • 
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87. N.T.—Gall v. Gall, 50 N.T.S. 
563, 27 App.Div. 173, appeal dis¬ 
missed 55 N.E. 1095, 160 N.Y. 696— 
McRae v. McRae, 3 Bradf.Surr. 
199. 

88. Ariz.—Tucker v. Reil, 77 P.2d 
203, 51 Ariz. 357. 

89. Ariz.—Tucker v. Reil, supra. 

90. Iowa.—Hornish v. McConnell, 
182 N.W. 406, 191 Iowa 308. 

91. N.Y.—In re Stults, 280 N.Y.S. 
234, 245 App.Div. 744, motion de¬ 
nied In re Killough’s Adm’rs, 284 
N.Y.S. 379, 246 App.Div. 616. 

92 . La.—'Gaines v. Del Campo, 30 
La.Ann. 245. 

Bugh’s Estate, 9 Pa.Dist. 276, 23 Pa. 
Co. 660. 

It Is not a prerequisite to allow¬ 
ance of a claim against estate of de¬ 
ceased for services rendered to de¬ 
ceased during her lifetime that de¬ 
mand be made for payment, on,,de^ 
ceased during her lifetime.—1ft .re 
Limehouse’s Estate, 16 SJE.2dr‘l* 408 
S.C. 15. ’ 
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tion of payment, but claimant refrains from pre¬ 
senting the claim in the expectation of receiving 
a legacy, he may still recover for his services, if 
such expectation is disappointed. 93 However, a 
claim withheld, or not made or presented, until 
after the death of the person to whom the serv¬ 
ices were rendered is viewed with suspicion, 94 or 
at least is not favored; 95 the presumption obtains 
that payment was made or that it was not intended 
to demand payment; 96 and evidence to establish 
the claim must be other than mere loose declara¬ 
tions, and must clearly and distinctly establish a 
contract between claimant and decedent. 97 

§ 371. - Persons in Family Relation 

a. In general 

b. Particular relatives of decedent 

a. In General 

Where claimant and decedent lived together in one 
household and as members of one family, it is presumed, 
in respect of such services as are usually and ordinarily 


rendered to each other by members of a family or house¬ 
hold, that they were rendered gratuitously and a promise 
to pay therefor will not be implied by law from the 
mere rendition of such services and the request therefor 
or acceptance thereof; but the claimant may recover 
where there was an express contract to pay for the 
services, or, according to some, although not other, 
authorities, where there was a contract implied in fact; 
and in some situations a promise to pay may be implied 
by law. 

Claims against the estate of decedent made by 
near relatives for personal services require stronger 
proof to establish them than ordinary claims by 
strangers. 98 The courts regard with suspicion and 
disfavor claims brought against an estate for per¬ 
sonal services rendered by relatives, especially 
where the latter are members of decedent’s imme¬ 
diate family or household, 99 as the presumption is 
that services rendered to each other by members 
of a family, living together and forming one house¬ 
hold, were rendered gratuitously 1 and a promise of 
the recipient to pay therefor will not be implied 
by law from the mere rendition and acceptance of, 
or request for, such services, 2 although in a particu- 


Farty of limited means, giving: 
room and board to another of some 
means, may make demand even after 
death of such party.—Galjour v. Suc¬ 
cession of Gal jour, 1 La.App. 734, 
dissenting opinion, 2 La. App. 803. 

93- Pa.—In re Nusbaum’s Estate, 13 
Pa.Dist. & Co. 391, affirmed 101 Pa. 
Super. 17. 

24 C.J. p 279 note 76. 

94- N.Y.—In re Long’s Estate, 259 
N.Y.S. 112, 144 Misc. 181. 

Pa.—In re Hayes Estate, 19 Wash. 
Co. 162. 

Claim should be carefully scrutinized 
Utah.—Patton v. Evans, 69 P.2d 969, 
92 Utah 524, 112 A.L.R. 589. 

95. Wis.—In re Goldrick’s Will, 224 
N.W. 741, 198 Wis. 500. 

96. Mich.—In re Pierson's Estate, 

276 N.W. 498, 500, 282 Mich. 411, 
quoting Corpus Juris. , 

Nev.—Ratliff v. Sadlier, 299 P. 674, 
677, 53 Nev. 292, quoting Corpus 
Juris. 

24 C.J. p 279 note 77. 

97. Mich.—In re Pierson’s Estate, 
276 N.W. 498, 500, 282 Mich. 411, 
quoting Corpus Juris. 

Nev.—Ratliff v. Sadlier, 299 P. 674, 
677, 53 Nev. 292, quoting Corpus 
Juris. 

Fa.—In re Weaver, 38 A. 12, 182 Pa. 
349—In re Van Leer's. Estate, 6 Pa. 
Hist. & Co. 553—In re Hayes Es¬ 
tate, 19 Wash.Co. 162. 

/ 

98 . Ky.—Gruelle's Adm'rs v. Hou- 
•chen, 287 S.W. 919, 216 Ky. 369. 

Mich.—In re Thompson's Estate, 298 
N.W. 103, 104, 297 Mich. 479, quot¬ 
ing Corpus juris. 

24 C.J. p 282 note 89. 


Clear and convincing evidence 

Near relative or one under mutual 
family relationship with deceased 
has burden, on asserting claim 
against estate for services, to estab¬ 
lish contract by clear and convincing 
evidence.—Vanover v. Vanover, 67 S. 
W.2d 21, 252 Ky. 308. 

Each case must be determined on its 
own facts 

Ky.—Sullivan’s Adm’r v. Sullivan, 59 
S.W.2d 999, 248 Ky. 744. 

99. Ill.—In re Moore’s Estate, 33 N. 

E.2d 130, 310 Ill.App. 365. 

Mich.—In re Thompson’s Estate, 298 
N.W. 103, 104, 297 Mich. 479, quot¬ 
ing Corpus Juris. 

Fa.—In re Myers’ Estate, 157 A. 916, 
103 Pa.Super. 249. 

24 C.J. p 281 note 88. 

Favorite relative ‘ 

Close scrutiny is given by court 
to alleged contract between decedent 
and a favorite relative.—Maynard’s 
Adm'r v. Maynard, 92 S.W.2d 807, 
263 Ky. 620. 

Changed status from member of 
family, rendering gratuitous serv¬ 
ices and receiving support, to em¬ 
ployee for pay of decedent, requires 
close scrutiny in determining allow¬ 
ance therefor.—In re Flood’s Estate, 
230 N.Y.S. 781, 133 Misc. 77, supple¬ 
menting 230 N.Y.S. 774, 133 Misc. 72. 
1. Idaho.—Hartley v. Bohrer, 11 P. 

2d 616, 52 Idaho 72. 

Iowa,—In re Kleinhesselink’s Estate, 
300 N.W. 315, 230 Iowa 1090— 

Snyder v. Nixon, 176 N.W. 808, 188 
Iowa 779. 

Md.—Krug v. Mills, 152 A. 493, 159 
Md. 670. 

Mich.—In re Thompson’s Estate, 298 
N.W. 103, 104, 297 Mich. 479, quot- 
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ing Corpus Juris—Johnson v. 
Douglas, 274 N.W. 780, 281 Mich. 
247—Fletcher v. Fletcher, 182 N.W. 
1, 214 Mich. 12. 

Minn.—In re Wood's Estate, 209 N. 
W. 1, 167 Minn. 417—In re Lans¬ 
ing's Estate, 151 N.W. 277, 128 

Minn. 496. 

Mo.—Liebaart v. Hoehle’s Estate, 
App., Ill S.W. 2d 925—Lauf v. 
Wiegersen, App., 297 S.W. 70— 
Wharton v. Denny, 296 S.W. 183, 
222 Mo.App. 260—Goff v. Scoggin, 
App., 293 S.W. 480—Elstroth v. 
Karrenbrock, App., 285 S.W. 525— 
Smith v. Davis’ Estate, 230 S.W. 
670, 206 Mo.App. 446—Wood v. 

Lewis' Estate, 167 S.W. 666, 183 
Mo.App. 553. 

Mont.—San Antonio v. Spencer, 264 
P. 944, 82 Mont. 9. 

Nev.—Ratliff v. Sadlier, 299 P. 674, 
676, 53 Nev. 292, citing Corpus 

Juris. 

N.Y.—In re Flood’s Estate, 230 N. 
Y,S. 781, 133 Misc. 77, supplement¬ 
ing 230 N.Y.S. 774, 133 Misc. 72. 
N.C.—Graham v. Hoke, 14 S.E.2d 790, 
219 N.C. 755. 

Pa.—In re Myers' Estate, 157 A. 916, 
103 Pa.Super. 249. 

Tex.—McFaddin v. Trahan, Civ.App., 
80 S.W.2d 492. 

Wis.—In re Clark’s Estate, 267 N. 

W. 273, 221 Wis. 569. 

24 C.J. p 281 note 88. 

Ordinary services 

Between members of same family, 
presumption is that all ordinary 
services are gratuitous.—Garner v. 
McKay, Mo.App. f 15 S-^.2d 908. 

2. Ind.—Moslander v. Mos lander’s 
Estate, App., 38 N-E.2d 268. 
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lar case there may be additional circumstances im¬ 
posing - on decedent a duty to make compensation. 3 
This is true when the family relationship actually 
existed between claimant and decedent, although 
there was neither consanguinity, affinity, nor adop¬ 
tion; 4 but there was no family relationship be¬ 
tween claimant and decedent where, although they 
lived in the same house or apartment, they were 
not related and one lived with the other merely 
to obtain board and lodging from, or to render 
services to, the other. 6 The burden of proving the 
existence of a family relationship rests on the par¬ 
ty who contends that, because of the existence of 
such relationship, the services were presumably 
rendered gratuitously. 6 The presumption of the 
gratuitous nature of the services ceases to exist, 
or at least is greatly weakened, where, although 
claimant and decedent were related by blood or 
marriage, the relationship was more remote than a 
close kinship by blood, such as that of parent and 
child, and they did not live together in the family 
relationship, that is, in the same household under 
one head and one domestic government. 7 Also, 
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although claimant and decedent lived together as 
a matter of mutual convenience, there is no pre¬ 
sumption that services were rendered gratuitously, 
but instead a contract to pay therefor may be im¬ 
plied, where they were extraordinary and extended 
over a long period of time, 8 or were neither house¬ 
hold work 9 nor such personal services as are usual¬ 
ly and ordinarily rendered by one member of a 
family or household to another. 10 The presumption 
of voluntary service does not apply to money fur¬ 
nished to build on or improve property. 11 

The presumption that services rendered to a per¬ 
son in the family relation were intended to be gra¬ 
tuitous is rebuttable, 12 by circumstantial, as well as 
by direct, evidence; 13 and while the burden is on 
claimant or plaintiff to overcome or negative the 
presumption, 14 when it is overcome or negatived, he 
is, it is said, in the same position as a stranger, 15 
and the general rule applies that where one ren¬ 
ders services to another with the latter's knowl¬ 
edge, the law implies a promise to pay therefor. 16 
A person standing in such relation to decedent may 
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Ky.—Nicely v. Howard, 242 S.W. 602, 
195 Ky. 327. 

Mo.—Liebaart v. Hoehle’s Estate, 
App., Ill S.W. 2d 925—Wood v. 
Lewis’ Estate, 167 S.W. 666, 183 
Mo.App. 553. 

N.J.—In re Mullen’s Estate, 134 A. 

360, 2 N.J.Misc. 296. 

N.T.—In re Mack’s Estate, 255 N. 

T.S. 79, 142 Misc. 485. 

24 C.J. p 281 note 88 [a], [c] (2), 

[d]. 

Agreement for compensation not 
presumed 

Ky.—Sullivan’s Adm’r v. Sullivan, 59 

S.W.2d 999, 248 Ky. 744—Lucius’ 
Adm’r v. Owen, 248 S.W. 495, 198 
Ky. 114. 

N.T.—In re Long’s Estate, 259 N.Y.S. 
112, 144 Misc. 181. 

3. Tenn.—Key v. Harris, 92 S.W. 
235, 116 Tenn. 161, 8 Ann.Cas. 200. 

24 C.J. p 286 note 18. 

4 . Ark.—Peoples Nat. Bank v. Cohn, 
110 S.W.2d 42, 45, 94 Ark. 1098, cit¬ 
ing Corpus Juris. 

Mich.—In re Thompson’s Estate, 298 
N.W. 103, 104, 297 Mich. 479, quot¬ 
ing Corpus Juris. 

Mo.—Lauf v. Wiegersen, App., 297 S. 
W. 79—Brunnert v. Boeckmann’s 
Estate, App., 258 S.W. 768. 

Nev.—Ratliff v. Sadlier, 299 P. 674, 
676, 53 Nev. 292, citing Corpus 

Juris. 

24 C.J. p 282 note 90. 

5. Md.—Roycroft v. Nellis, 188 A. 
"20, 171 Md. 136. 

Mo.—Thomas v. Fitzgerald’s Estate, 
App., 297 S.W. 425—Brunnert v. 
Boeckmann’s Estate, App., 258 S. 
W. 768. I 


Where minor not related was taken 
into decedent’s family and treated as 
servant instead of a member of the 
family, she may recover for her 
services, although there was no ex¬ 
press agreement for compensation.— 
Lockwood v. Robbins, 25 N.E. 455, 
125 Ind. 398. 

6. Pa.—Tustin v. Isherwood, 200 A. 
257, 131 Pa.Super. 522. 

7. Idaho.—Hartley v. Bohrer, 11 P. 
2d 616, 52 Idaho 72. 

Degree of relationship may 
strengthen or diminish presumption. 
—Kellum v. Browning’s Adm’r, 21 
S.W.2d 459, 231 Ky. 308. 

No relationship, other than that of 
parent and child, between claimant 
and decedent, whose estate is sought 
to be charged for services rendered 
in a last illness, will per se rebut 
the presumption of a promise to pay 
for them.—Weber’s Estate, 7 North. 
Co., Pa., 1, 13 York Leg.Rec. 66. 

8. Ky.—Gayheart's Adm’r v. Gay- 
heart, 155 S.W.2d 1, 287 Ky. 720— 
Kellum v. Browning's Adm’r, 21 
S.W.2d 459, 231 Ky. 308—Allen v. 
Smith, 270 S.W. 782, 208 Ky. 207. 

24 C.J. p 285 note 17 [e]. 

9. Ky.—Kellum v. Browning's 

Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

N.J.—Waker v. Bergen, 132 A 669, 
4 N.J.Misc. 332. 

10. N.J.—Waker v. Bergen, supra. 
Exclusion of board and nursing 

Near relative may recover on con¬ 
tract implied in law for services per¬ 
formed not personal to decedent, ex¬ 
clusive of board and nursing.—Kel- 
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lum v. Browning’s Adm’r, 21 S.W.2d 
459, 231 Ky. 308. 

11. Mo.—Garner v. McKay, App., 15 
S.W.2d 908. 

12. Idaho.—Hartley v. Bohrer, 11 P. 
2d 616, 52 Idaho 72. 

Ind.—Allen v. Etter, 175 N.E. 286, 
92 Ind.App. 297. 

Minn.—In re Lansing’s Estate, 151 
N.W. 277, 128 Minn. 496. 

Mo.—Smarr v. Smarr's Estate, App., 
283 S.W. 461. 

N.C.—Nesbitt v. Donoho, 150 S.E. 
875, 198 N.C. 147. 

Okl.—Chandler v. Chapman, 114 P.2d 
471. 

24 C.J. p 284 note 14. 

Presumption is not conclusive, but 
affects only burden of proof.—Lie¬ 
baart v. Hoehle's Estate, Mo.App., 
Ill S.W.2d 925. 

13. Iowa.—Spicer v. Spicer's Adm'r, 
202 N.W. 604, 201 Iowa 99—Snyder 
v. Nixon, 176 N.W. 808, 188 towa 
779. 

14. Iowa.—In re Philbrick’s Estate, 
197 N.W. 42, 197 Iowa 170. 

Mich.—Rezmer v. Rezmer, 278 N.W. 
680, 283 Mich. 545. 

Evidence held insufficient to over¬ 
come or negative presumption 
Iowa.—In re Philbrick’s Estate, 197 
N.W. 42, 197 Iowa 170. 

Minn.—In re Wood’s Estate, 209 N. 
W. 1, 167 Minn. 417. 

15. N.Y.—In re Otis’ Estate, 215 N. 
Y.S. 419, 126 Misc. 741. 

16. Iowa.—Snyder v. Nixon, 176 N. 
W. 808, 188 Iowa 779. 
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recover for his services where there was an express 
contract or promise of decedent to pay therefor, 17 
either written or verbal, 18 or where there was an 
implied agreement or contract to pay, 19 as where 
the circumstances are such that a mutual intention, 
understanding, or expectation that the services 
should be paid for is a reasonable and just conclu¬ 
sion. 20 On the other hand, claimant cannot re¬ 
cover unless he shows a contract to pay for the 
services; 21 there must have been either an express 
promise to pay or circumstances making it manifest 
that there was both an expectation of receiving re¬ 
muneration and an intention of paying for the 
services; 22 and according to some authorities there 


must have been an express promise to pay, 23 where 
there was a close or near relationship 24 or even 
where the services were rendered by remote kin¬ 
dred or those standing in the place of kindred. 25 
Decedent’s mere expressions of gratitude, or of a 
desire to compensate, or of an indefinite intention 
to compensate in the future fall short of estab¬ 
lishing a contract for payment. 26 Neither will dec¬ 
larations of intention on the part of decedent, which 
were not communicated to claimant, suffice. 27 It 
is essential that the relation of debtor and creditor 
between decedent and claimant shall have existed 
and that decedent shall have assumed a legal ob¬ 
ligation capable of being enforced; 28 the rendition 


17- Ark.—Peoples Nat. Bank v. 

Cohn, 110 S.W.2d 42, 194 Ark. 1098. 
Idaho.—Hartley v. Bohrer, 11 P.2d 
616, 52 Idaho 72. 

ICy.—Sullivan’s Adm’r v. Sullivan, 59 
S.W.2d 990, 248 Ky. 744. 

Miss.—Gaulden v. Ramsey, 85 So. 
109, 123 Miss. 1. 

Pa.—In re Whilfs Estate, 20 Pa.Dist. 
1097. 

24 C.J. p 284 note 15. 

Manner of compensation 

That member of family of deceased 
rendering: services expected compen¬ 
sation in a certain manner does not 
prevent recovery, if there was an 
agreement or understanding- that com¬ 
pensation was to be made in some 
manner.—Baker v. Lyell, 242 S.W. 
703, 210 Mo.App. 230. 

18. N.J.—Updike v. Ten Broeck, 32 
N.J.Law 105. 

24 C.J. p 285 note 16. 

Promissory note 

A moral obligation to pay for serv¬ 
ices rendered to obligor by relatives 
living in his family afforded ample 
consideration for notes executed and 
delivered to them by obligor in rec¬ 
ognition of such obligation, and such 
notes became legal obligation, en¬ 
forceable against maker's estate aft¬ 
er his death, as distinguished from 
mere unexecuted promise to make 
gift of money.—In re Schoenker- 
man's Estate, 294 N.W. 810, 286 Wis. 
311. 

19u Ala—Duncan v. Johnson, 194 
So. 628, 239 Ala. 183. 

Ark.—Peoples Nat. Bank v. Cohn, 110 
S.W.2d 42, 194 Ark. 1098. 

Idaho.—Hartley v. Bohrer, 11 F.2d 
616, 52 Idaho 72. 

Miss.—Gaulden v. Ramsey, 85 So, 
109, 123 Miss. 1. 

Contract Implied in fact 
Minn.—In re Lansing's Estate, 151 
N.W. 277» 128 Minn. 496. 

Effect of express agreement 

That decedent had expressly con¬ 
tracted with husband of claimant to 
pay for board and room did not pre¬ 
clude recovery for care and nursing 
services under rule that no contract 


will be implied where there is 
express agreement covering same 
subject matter, as the express agree¬ 
ment was with a different person and 
covered a different subject matter. 
—In re Kleinhesselink’s Estate, 300 
N.W. 315, 230 Iowa 1090. 

20. Ala.—Duncan v. Johnson, 194 
So. 528, 530, 239 Ala. 183, citing 
Corpus Juris—Coleman v. Adkins, 
168 So. 184, 232 Ala. 351. 

Iowa.—In re Kleinhesselink’s Estate, 
300 N.W. 315, 230 Iowa 1090. 

Miss.—In re Burkett’s Estate, 186 
So. S34, 1S5 Miss. 354. 

Mo.—Liebaart v. Hoehle’s Estate, 
App., Ill S.W.2d 925. 

Vt.—Peters v. Poro’s Estate, 117 A. 

244, 96 Vt. 95. 

24 C.J. p 285 note 17. 

21. Kan.—Hoth v. Scholz, 227 P. 
526, 116 Kan. 463. 

Tenn.—First Nat. Bank v. Hunter, 
125 S.W.2d 183, 22 Tenn.App. 626. 

22. Iowa.—In re Docius’ Estate, 247 
N.W. 796, 215 Iowa 1193—Wilson 
v. Else, 216 N.W. 33, 204 Iowa 857 
—In re Butterbrodt's Estate, 208 
N.W. 297, 201 Iowa 871—Snyder v. 
Nixon, 176 N.W. 808, 188 Iowa 779. 

Mo.—Chandler v. Hulen, 71 S.W.2d 
752, 335 Mo. 167—Liebaart v. 

Hoehle’s Estate, App., Ill S.W.2d 
925—Aldridge v. Shelton’s Estate, 
App., 86 S.W.2d 395—Broyles v. 
Byrne, App., 13 S.W.2d 560—Whar¬ 
ton v. Denny, 296 S.W. 183, 222 Mo. 
App. 260—Wood v. Lewis’ Estate, 
167 S.W. 666, 183 Mo.App. 553. 
N.J.—In re Mullen’s Estate, 134 A. 

360, 2 N.J.Misc. 296. 

N.Y.—Marion v. Farnan, 22 N.Y.S. 
946, 68 Hun 383. 

Vt.—Peters v. Poro’s Estate, 117 A. 
244, 96 Vt. 95. 

Near relative 

Without an express contract there¬ 
for, or a clear understanding that 
decedent expected to pay and plain¬ 
tiff expected to receive compensation 
for his maintenance and support, 
a near relative, with whom such de¬ 
cedent has made his home, cannot 
recover from his estate for the serv¬ 
ices and support thus rendered*— 


Moran v. Moran, 116 S.E. 709, 93 W. 
Va. 344. 

Where circumstances reasonably 
show lack of intention to charge for 
services and there was no specific 
agreement, recovery may not be had. 
—In re Grogan’s Estate, 145 N.Y.S. 
285, 82 Misc. 555, 11 Mills 279. 
Invalid contract 

Recovery may not be had on a 
written special contract which has 
neither vitality nor validity as such. 
—Graham v. Hoke, 14 S.E.2d 790, 219 
N.C. 755. 

23* Ky.—Kellum v. Browning’s 
Adm’r, 21 S.W.2d 459, 231 Ky. 308— 
Gruelle’s Adm’rs v. Houchen, 287 
S.W. 919, 216 Ky. 369—Nicely v. 
Howard, 242 S.W. 602, 195 Ky. 327. 
Ohio.—Gray v. Witherup, 11 Ohio 
App. 288. 

Pa.—In re Collins’ Estate, 83 Pa. 
Super. 31—In re Patterson’s Es¬ 
tate, 25 Pa.Dist. & Co. 364—In re 
Duncan’s Estate, 54 York Leg.Rec. 
83. 

24. Pa.—In re Goodhart's Estate, 
123 A. 318, 278 Pa. 381. 

Wis.—In re Goltz’s Estate, 238 N.W. 
374, 205 Wis. 590. 

25. N.J.—In re McDonald's Estate, 
133 A. 884, 4 N.XMIsj. 542. 

26* Ky.—Gayheart’s Adm’r v. Gay- 
heart, 155 S.W.2d 1, 287 Ky. 720— 
Vanover v. Vanover, 67 S.W. 2d 21, 
252 Ky. 308—Gruelle's Adm'rs v. 
Houchen, 287 S.W. 919, 216 Ky. 
.369. 

La,—Brown v. Lagemann’s Succes¬ 
sion, App*, 192 So. 543. 

24 C.J. p 286 note 22. 

27. Mo.—Kleinberg v. Kinealy, App., 
193 S.W. 981. 

N.Y.—Matter of Duke, 109 N.Y.S. 
1087, 57 Misc. 541. 

28* Mo.—Baker v. Lyell, 242 S*W. 
703, 210 Mo.App. 230, 

Sporadic visits to near relatives in 
time of sickness, accompanied by 
attentions prompted by affection or 
such attentions as should be so 
prompted,. fLjre not services raising an 
obligation of payment on the part of 
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of services by claimant with the mere expectation 
of a gift or gratuity by will or otherwise is not suf¬ 
ficient to warrant recovery. 29 

Obligation, or lack of obligation, to support . 
The fact that claimant was under no legal obliga¬ 
tion to furnish support or services to his deceased 
relative is immaterial, 30 a moral obligation being 
sufficient. 31 On the other hand, where, although 
decedent and claimant were relatives, the relation 
was not such as imposed any special obligation on 
claimant of support of, care for, or tenderness to¬ 
ward decedent, a claim for compensation will be 
more favorably regarded, and in a suitable case 
upheld, especially where decedent and claimant did 
not live together. 32 

Where decedent, after retiring from business* 
went to reside with his sisters, and furnished a part 
of the coal and provisions, he was under no obliga¬ 
tion to support any of the members of the house¬ 
hold, including a ward of one of his deceased sis¬ 
ters, and was not the head of the family so as to 
render his estate responsible for services rendered 
therein by the ward. 33 

b. Particular Relatives of Decedent 

(1) Parent or child 

(2) Foster parent, foster child, or step¬ 

child 

(3) Son-in-law or daughter-in-law 

(4) Grandparent or grandchild 

(5) Brother, sister, brother-in-law, or 

sister-in-law. 
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(6) Uncle, aunt, nephew, niece, grand¬ 

nephew, or grandniece 

(7) Cousin 

(8) Spouse, former spouse, or person 

living as spouse 

(1) Parent or Child 

The presumption of gratuitous rendition of services 
is particularly applicable where the estate of a parent 
is sought to be held liable for services rendered by a 
child, or the estate of a child for services rendered by 
a parent; but a recovery may be had where a contract 
to pay for the services rendered is established. While 
the presumption applies even where the services in 
question were rendered after the child attained ma¬ 
jority, a contract will be more readily inferred where an 
adult child returned to the home of the parent to render 
the services than where he remained there. 

A child cannot recover from the estate of a de¬ 
ceased parent for services rendered to that parent 
in the absence of an express 34 or implied 35 con¬ 
tract to pay for such services, 36 or of circumstances 
indicating a mutual intention, understanding, con¬ 
templation, or expectation that the services would 
be paid for, 37 or of proof that the services were of 
such extraordinary character that the parent would 
not expect the child, under the circumstances, to 
render the services without compensation, 38 or of 
facts tending to show that the parent was under a 
legal obligation to pay the child for the services; 39 
and this is true even though the services were 
rendered after the child attained majority where 
they were rendered while he remained in, or after 
he returned to, the parent's home. 40 The burden 
is on claimant to prove the requisite contract or un- 
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the recipient.—Clark v. Hale, 273 S. 
W. 39, 209 Ky. 496. 

29. Mo.—Baker v. Lyell, 242 S.W. 
703, 210 Mo.App. 230. 

N.J.—In re McDonald’s Estate, 133 
A. 884, 4 N.J.Misc. 642. 

N.Y.—In re Otis’ Estate, 215 N.Y.S. 
419, 126 Misc. 741. 

30. Cal.—Crane v. Derrick, 109 P. 
31, 157 Cal. 667. 

24 C.J. p 284 note 12. 

31. Ky.—Sutherland v. Sutherland, 
134 S.W. 1152, 142 Ky. 688. 

24 C.J. p 284 note 13. 

32. N.Y.—In re Card’s Estate, 260 
N.Y.S. 764, 145 Misc. 686. 

24 C.J. p 286 note 19. 

33. Md.—Pearre v. Smith, 73 A. 141, 
110 Md. 531. 

34. Ark.—Lineback v. Smith, 215 S. 
W. 662, 140 Ark. 500. 

Cal.—Winder v. Winder, 114 P.2d 
347, prior opinion, App., 108 P.2d 
681. 

Ga.-^Greenwood v. Greenwood, 163 S. 
E. 317, 44 Ga.App. 847—Aired v. 
Aired, 138 S.E. 445, 36 Ga.App. 
748, conforming to* answers to 'cer¬ 


tified questions 137 S.E. 823, 164 
Ga. 186—Grubbs v. Hamby, 131 S. 
E. 189, 34 Ga.App. 774. 

Ky.—Springer v. Springer’s Ex’x, 89 
S.W.2d 624, 262 Ky. 121. 

Mo.—Witte v. Smith, App., 152 S.W. 
2d 661. 

N.C.—Anderson v. Thornburg, 166 S. 
E. 899, 203 N.C. 781—Staley v. 
Lowe, 148 S.E. 240, 197 N.C. 243- 
Young V. Herman, 1 S.E. 792, 97 
N.C. 280. 

Okl.—Eatmon v. Penland, 249 P. 387, 
119 Okl. 180—Hapke v. Hapke, 220 
P. 660, 93 Okl. 180. 

Va.~Weade v. Weade, 150 S.E, 238, 
153 Va. 540. 

35. Ark.—Lineback v. Smith, 215 S. 
W. 662, 140 Ark. 500. 

Ky.—Springer v. Springer’s Ex'x, 89 
S.W.2d 624, 262 Ky. 121. 

N.C.—Young v. Herman, 1 S.E. 792, 

- 97 N.C. 280. 

36. Neb.—In re Wieland's Estate, 
177 N.W. 651, 104 Neb. 412. 

Okl.—Eatmon v. Penland, 249 P. 387,, 
119 Okl. 180. 1 

Wis.—Miller v. Bell’s Estate, 273 iN. 

> W. $67, '£24 Wis. 593. ' .. ,« 1* I 

m 


37. Cal.—Winder v. Winder, 114 P. 
2d 347, prior opinion, App., 108 P. 
2d 681—Fuller v. Everett, 280 P. 
550, 100 C&LApp. 593. 

Ga.—Aired v. Aired, 138 S.E. 445, 
36 Ga.App. 748, conforming to an¬ 
swers to certified questions 137 S. 
E. 823, 164 Ga. 186—Grubbs v. 
Hamby, 131 S.E. 189, 34 Ga.App. 
774. 

Iowa.—Soderland v. Graeber, 180 N. 

W. 745, 190 Iowa 765. 

Mich.—In re Gottman’s Estate, 209 
N.W. 816, 235 Mich. 613. 

Mere rendition of services by child 
to parent is not sufficient evidence of 
expectation of payment and inten¬ 
tion to pay.—Staley v. Lowe, 148 S. 
E. 240, 197 N.C. 243. 

38. Ark.—Lineback v. Smith, 215 S. 
W. 662, 140 Ark. 500. 

39. Ga.—Greenwood v. Greenwood, 
163 S.E. 317, 44 Ga.App. 847. 

4a Cal.—Winder v. Winder, 114 P. 
2d 347, prior opinion, App., 108 P. 
2d 681. 

N.C.—Young v. Herman* 1 S.E, 792, 
97 N.C. 2&0. . . 
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derstanding. 41 A mere expectation of a child that 
he will be provided for by his father’s will is not 
sufficient to support a claim for compensation for 
services, 42 nor is a contract which has been 
breached by the child. 43 A son’s claim for care 
and maintenance is properly rejected where pay¬ 
ments for such care and maintenance were regu¬ 
larly made to claimant’s wife and no agreement 
for additional compensation is shown. 44 However, 
a recovery may be had under some circumstances, 45 
as where the services were rendered under an ex¬ 
press 46 or implied, 47 oral 48 or written, 49 contract 


to pay therefor. 50 

In determining whether a child is entitled to com¬ 
pensation from the estate of a parent for services 
rendered to such parent, each case is largely con¬ 
trolled by its own facts; 51 and the fact that the 
parent and child did not live together in the fam¬ 
ily relation is a circumstance to be considered in 
determining whether there was an implied promise 
to pay for the services. 52 

The presumption is that the services were gratu¬ 
itous, 53 especially where the child lived in the 


Okl.—Eatmon v. Penland, 249 P. 387, 
119 Okl. 180. 

41. Ky.—Springer v. Springer’s 

Ex’x, 89 S.W.2d 624, 262 Ky. 121 

Mo.—Hurst v. Hurst's Estate, App., 
151 S.W. 2d 543. 

N.T.—In re Carroll's Estate, 242 N. 

T.S. 266, 136 Misc. 245. 

Wis.—Miller v. Bell’s Estate, 273 N. 
W. 67, 224 Wis. 593—In re Shim- 
ek's Will, 266 N.W. 798, 222 Wis. 
98. 

42. Mo.—In re Helpbringer, 162 S. 
W. 288, 175 Mo.App. 325. 

24 C.J. p 286 note 20. 

43. Mich.—In re Engel’s Estate, 200 
N.W. 138, 228 Mich. 385. 

44. Ky.—Maupin v. Maupin, 87 S. 
W.2d 629, 261 Ky. 312. 

45. Ind.—McCormick v. McCormick, 
28 N.E. 122, 1 Ind.App. 594. 

Utah.—Patton v. Evans, 69 P.2d 969,. 
92 Utah 524, 112 A.L.R. 589. 

Parent and child relationship does 
not alone preclude recovery for serv¬ 
ices by child to parent if compensa¬ 
tion was intended.—In re Roos’ Es¬ 
tate, 230 N.Y.S. 332, 132 Misc. 335. 
Presumption overcome hy evidence 
Where a daughter, claiming com¬ 
pensation for her services to her 
father, introduces evidence sufficient 
to overcome the inference that such 
services were gratuitous, she can re¬ 
cover therefor the same as a strang¬ 
er could.—In re Grogan's Estate, 145 
N.Y.S. 285, 82 Misc. 565, 11 Mills 279. 
Void act of sale 

Where act of sale intended to re¬ 
compense daughter and husband for 
services to father is void, they are 
entitled to recovery on quantum 
meruit.—Caraway v. Le Blanc, 1 La. 
App. 192. 

46. Cal.—Stoll v. Stoll, 56 P.2d 226, 

5 Cal.2d 687. 

Mo.—Wandling v. Broaddus, App., 
265 S.W. 1003. 

47. Mo.—Brown v. Holman, 238 S.W. 
1065, 292 Mo. 641—Wandling v. 
Broaddus, App., 265 S.W. 1003. 

Utah.—Shields v. Ekm&n, 248 P. 122, 
67 Utah 474. 

W.Va.—Browning v. Browning, 150 
S.E. 233, 108 W.Va. 81. 


Inference or implication from facts 
and circumstances 

(1) Child is entitled to compensa¬ 
tion from parent's estate for services 
rendered and support furnished with¬ 
out proof of express contract, where 
established facts warrant inference 
that pecuniary compensation was 
contemplated by parties at time 
services were rendered and support 
furnished.—In re Gilbert's Estate, 
177 S.E. 529, 115 W.Va. 599. 

(2) Recovery on quantum meruit 
may be had where evidence shows 
father intended to compensate son 
for services and son expected com¬ 
pensation.—Waker v. Bergen, 132 A. 
669, 4 N.J.Misc. 332. 

(3) Where the circumstances are 
exceptional and the character of the 
services rendered peculiar, a con¬ 
tract may be implied to pay for such 
services.—Bergerson v. Mattern, 170 
N.W. 877, 41 N.D. 404. 

(4) Where a parent became insane 
so as to need special care and atten¬ 
tion, and one of the children had the 
entire burden of supplying such care 
and attention, these circumstances 
are sufficient to support an implied 
agreement on the idea that the care 
and attention were furnished with a 
reasonable expectation of compensa¬ 
tion.—Duncan v. Johnson, 194 So. 
528, 239 Ala. 183. 

(5) An agreement may be implied 
to pay for the services of a daughter 
who gave up a position in order to 
render the services. 

Mass.—Macomber v. King, 192 N.E. 

926, 288 Mass. 381. 

N.Y.—In re Chafee’s Estate, 204 N. 

Y.S. 765, 122 Misc. 768. 

(6) A promise to pay for services 
rendered to a parent by an adult 
child, who has been away from home, 
has established a business, and sup¬ 
ported himself, and then returns on 
the request of the parent, will be 
more readily inferred than where the 
child has continued to live with the 
parent after arriving at age, and 
has never had any other home.— 
Marion v. Farnan, 22 N.Y.S. 946, 68 
Hun 383. 

48. Minn.—Welsh v. Welsh's Estate, 

110 


181 N.W. 356, 148 Minn. 235, 13 
A.L.R. 267. 

Neb.—In re Skade's Estate, 283 N. 

W. 851, 135 Neb. 712. 

Va.—Wheatley v. Stapleton, 144 S. 
E. 471, 151 Va. 29‘5. 

43. Ky.—Austin v. Sellars' Adm’r, 
261 S.W. 248, 202 Ky. 742. 

Pa.—In re Naugle’s Estate, 112 A. 
24, 268 Pa. 481. 

50. Ga.—Westbrook v. Saylors, 193 
S.E. 371, 56 Ga.App. 587. 

24 C.J. p 284 note 15 [g]-[i]. 
Validity of agreement 

Decedent's agreement, entitling 
child to certain sum for “services 
rendered," was prima facie valid, and 
burden of showing want of consid¬ 
eration and executory gift was on 
contestants.—In re Roos’ Estate, 230 
N.Y.S. 332, 132 Misc. 335. 

51. Ky.—Gayheart’s Adm’r v. Gay- 
heart, 155 S.W.2d 1, 287 Ky. 720. 

52. Mich.—Foote v. Hoffman, 166 N. 
W. 924, 200 Mich. 464, L.R.A.191S 
D 400. 

24 C.J. p 285 note 17 [b]. 

53. Ala.—Duncan v. Johnson, 194 
So. 528, 239 Ala. 183—Nelson v. 
Nelson, 98 So. 885, 210 Ala. 592— 
Lowery v. Pritchett, 85 So. 531, 
204 Ala. 328. 

Ky.—Gruelle's Adm'rs v. Houchen, 
287 S.W. 919, 216 Ky. 369. 

La.—Succession of Roque, 146 So. 
477, 176 La. 711—Farrar v. John¬ 
son, 133 So. 352, 172 La. 30. 

Mo.—Brown v. Holman, 238 S.W. 
1065, 292 Mo. 641-*-Witte v. Smith, 
App., 152 S.W.2d 661. 

N.Y.—In re Ethier’s Estate, 255 N. 

Y.S. 429, 142 Misc. 441. 

N.C.—Staley v. Lowe, 148 S.E. 240, 
197 N.C. 243. 

N.D.—Bergerson v. Mattern, 170 N. 

W. 877, 41 N.D. 404. 

Pa.—In re Mack's Estate, 123 A. 462, 
278 Pa. 426—In re Holland's Es¬ 
tate, 21 Pa.Dist. & Co. 518. 

Wis.—In re Holmes' Estate, 300 N. 
W. 171, 238 Wis. 491—Miller v. 
Bell's Estate, 273 N.W. 67, 224 
Wis. 593—In re Shimek's Will, 266 
N.W. 798, 222 Wis. 98—In re 

Blohm’s Estate, 248 N.W. 407, 211 
Wis. 421. 

24 C.J. p 282 note 9L 
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parent’s home as a member of the latter’s family, 54 
but also even where the parent and child were 
not members of the same household 55 or the servic¬ 
es in question were rendered after the child at¬ 
tained majority; 56 and, to recover, claimant or 
plaintiff must overcome this presumption. 57 How¬ 
ever, the presumption may be rebutted or over¬ 
come 58 by an express or implied contract to pay 
for the services; 59 and there may be no presump¬ 
tion of gratuity under the facts and circumstances 
of a particular case. 60 The presumption is inap¬ 
plicable, 61 or at least is weakened, 62 where a daugh¬ 
ter left her own home to care for a parent at the 
latter’s request. 

Services rendered to other parent. The estate 
of one parent is not liable to a child for services 
rendered or support furnished to the other parent 
without reasonable expectation of compensation or 
reimbursement by decedent, 63 or after the death 
of the parent from whose estate recovery is 
sought, 64 or where the contract, if any, which 
induced the rendition of the services was with 
brothers and sisters. 65 The estate of one parent is 
not chargeable with a claim against the estate of 
the previously deceased other parent. 66 

Services rendered to child by parent. The pre¬ 
sumption of gratuitous rendition applies to services 
rendered by a parent to his or her child, 67 even 
though they were rendered after the child reached 


majority; 68 but the presumption may be rebutted 
by proof of an express contract or a contract im¬ 
plied in fact from circumstances showing that both 
claimant and decedent contemplated pecuniary com¬ 
pensation; 69 and allowance has been made to a 
mother for services rendered to an adult son while 
he was insane, 70 or, by reason of intemperance, 
was incapable of taking care of himself or his 
property, 71 or even for the maintenance of a min¬ 
or child where her estate was small and trifling 
in comparison to his and she was compelled, by 
circumstances practically coercive on her, to as¬ 
sume a burden not legally and naturally hers 
alone. 72 

(2) Foster Parent, Foster Child, or Step¬ 
child 

The usual rules and presumptions relating to services 
rendered by a person in a family relationship with de¬ 
cedent apply where services were rendered by a foster 
parent, foster child, or stepchild of decedent while a 
family relationship actually existed between claimant 
and decedent, but not where they were performed after 
the termination of such relationship. 

Services rendered by a person standing in loco 
parentis are presumed to have been rendered gra¬ 
tuitously. 73 

Although services rendered by a foster child 
while the family relation existed between him and 
decedent are presumed to be gratuitous, 74 the law 
does not imply a promise to pay therefor, 75 and 


Affection or filial duty 

Child is presumed to have rendered 
services to parent because of love, 
good will, or sense of filial duty. 

R. I.—Tucker v. Wakefield Trust Co., 
165 A. 443, 53 R.I. 221. 

Va.—Weade v. Weade, 150 S.E. 238, 
153 Va. ’540. 

54. Ky.—Poynter v. Poynter, 268 S. 
W. 582, 206 Ky. 836. 

Neb.—In re Wieland’s Estate, 177 N. 
W. 651, 104 Neb. 412. 

55. Mich.—Foote v. Hoffman, 166 N. 
W. 924, 200 Mich. 464. 

S. C.—Wessinger v. Roberts, 45 S.E. 
169, 67 S.C. 240. 

SO. Miss.—Wright v. Coleman, 102 
So. 774, 137 Miss. 699. 

Neb.—In re Wieland’s Estate, 177 
N.W. 651, 104 Neb. 412. 

Okl.—Eatmon v. Fenland, 249 P. 387, 
119 Okl. 180. 

Utah.—Patton v. Evans, 69 P.2d 969, 
■92 Utah 524, 112 A.L.R. 589. 

Wis.—In re Teynor's Estate, 234 N. 
W. 344, 203 Wis. 369. 

57. Mich.—Bourassa v. Bourassa’s 
Estate, 219 N.W. 623, 243 Mich. 35. 
Zvidence held too ambiguous and 
uncertain to overcome presumption 
Minn.—In re Anderson's Estate, 273 
N.W. 89, 199 Minn. 588. 


58. Mich.—Rezmer v. Rezmer, 278 
N.W. 680, 283 Mich. 545. 

W.Va.—Browning v. Browning, 150 
S.E. 233, 108 W.Va. 81. 

Evidence held sufficient to rebut or 
overcome presumption 
Ind.—Offenbacker v. Offenbacker, 187 
N.E. 903, 98 Ind.App, 689—Rode- 
baugh v. Rodebaugh, 154 N.E. 699, 
'85 Ind.App. 545. 

Minn.—Larson v. Larson, 201 N.W. 
420, 161 Minn. 289. 

Wis.—In re Goyk’s Estate, 257 N.W. 
448, 216 Wis. 462. 

59. Ala.—Duncan v. Johnson, 194 
So. '5 28, 239 Ala. 183—Nelson v. 
Nelson, -98 So. 885, 210 Ala. 592— 
Lowery v. Pritchett, 85 So. 531, 
204 Ala. 328. 

60. N.C.—Keiger v. Sprinkle, 178 S. 
E. 666, 207 N.C. 733. 

61. Utah.—Shields v. Ekman, 248 P. 
122, 67 Utah 474. 

62. Mich.—In re Knox's Estate, 190 
N.W. 238, 220 Mich. 469. 

63. N.Y.—In re Rvessler's Estate, 
12 N.Y.S.2d 572, 171 Misc. 306. 

64. Ky.—Engle v. Terrell, 134 S. 
W.2d 980, 281 Ky. 88. 

65. Ky.—Engle v. Terrell, supra. 

Ill 


66. Wis.—Miller v. Bell’s Estate, 
273 N.W. 67, 224 Wis. 593. 

67. Ala.—Nelson v. Nelson, 98 So. 
885, 210 Ala. 592—Lowery v. Prit¬ 
chett, 85 So. 531, 204 Ala. 328. 

24 C.J. p 283 note 94. 

68. Miss.—Wright v. Coleman, 102 
So. '774, 137 Miss. 699. 

69. Ala.—Nelson v. Nelson, 98 So. 
885, 210 Ala. 592—Lowery v. Prit¬ 
chett, 85 So. '531, 204 Ala. 328. 

70. Ind.—Jessup v. Jessup, 46 N.E. 
550, 17 Ind.App. 17 7. 

71. Pa.—Strawbridge’s Appeal, 5 
Whart. 568. 

72. Ohio.—Spink v. Spink, 28 Ohio 
Cir.Ct. 94. 

73. Ill.—Smith v. Birdsall, 106 Ill. 
App. 264. 

74. Ariz.—Gold v. Killeen, 33 P.2d 
595, 44 Ariz. 29, 94 A.L.R. 448. 

La.—Succession of Brand, 111 So. 
267, 162 La. 880. 

Mich.—In re Thompson’s Estate, 298 
N.W. 103, 297 Mich. 479. 

24 C.J. p 283 note 92. 

75* Mo.—Smith v. Davis' Estate, 
230 S.W. 670, 206 Mo.App. 446. 

Vt.—Jones v. Campbell, 102 A. 102, 
92 Vt, 19, L.R.A.1918A 1056. 
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there can be no recovery therefor from the estate 
of decedent 76 without an agreement for compensa¬ 
tion, 77 either express or implied or inferred in 
fact, 78 the presumption may be rebutted, 79 and 
does not obtain in respect of services rendered 
after the family relationship ended by virtue of 
the foster child marrying and taking another resi¬ 
dence; 80 and there may be a recovery for serv¬ 
ices rendered after the cessation of the family re¬ 
lationship where the facts and circumstances war¬ 
rant the finding of an implied contract to pay for 
such services. 81 Recovery is not precluded on the 
ground that decedent stood in loco* parentis to 
claimant where the former did not attempt to ex¬ 
ercise any parental control over the latter and was 
not regarded or treated by her as a foster par¬ 
ent. 82 

Notwithstanding the presumption that services 
performed by a stepchild for decedent while a mem¬ 
ber of the latter's family were rendered gratuitous¬ 
ly, 83 recovery of compensation for such services 
may be had from decedent's estate where they were 
extraordinary and menial, 84 or there was an express 
contract to pay therefor, 85 or they were accepted 
with knowledge that compensation was expected 
and with the intention to make compensation or to 


induce a belief of intention to pay. 86 While per¬ 
formance of service out of a feeling of duty will 
not support a recovery, 87 recovery may be had 
where, after termination of the parental relation 
by a stepson's marriage and maintenance of his 
own home, he returned to decedent's home as the 
result of a business proposition and not because 
of a filial duty. 88 

(3) Son-in-Law or Daughter-in-Law 

Recovery against an estate for services rendered to 
the decedent by a son-in-law may be had on an express 
contract to pay therefor, or, according to some, but 
not other, authorities, on a contract implied in fact, or 
even on a contract implied In law where the claimant 
and the decedent did not live together in the same house¬ 
hold and as members of one family, the services being 
presumed to be gratuitous only when the claimant and 
the decedent did so live together. 

Services rendered to decedent by a son-in-law or 
daughter-in-law may 89 or may not 90 be presumed 
to be gratuitous, the rule adopted by some au¬ 
thorities being that a presumption of gratuity ex¬ 
ists, 91 and a promise implied by law to pa^ .for the 
services is excluded, 92 when, and only when, claim¬ 
ant and decedent lived together in the same house¬ 
hold and as members of one family. At any rate, 
a presumption of gratuity, if it exists, may be re¬ 
butted; 93 but if services were in fact rendered 


Va.—Doughty v. Thornton, 145 S.E. 
249, 151 Va. 785. 

T6. Mo.—Weir v. Carter’s Estate, 
App., 224 S.W. 147. 

77- Ariz.—Gold v. Killeen, *33 P.2d 
695, 44 Ariz. 29, 94 A.L.R. 448. 
S.D.—Dolan v. Smith, 228 N.W. 377, 
'56 S.D. 282. 

78 . Mo.—Smith v. Davis’ Estate, 230 
S.W. 670, 206 Mo.App. 446. 

Vt.— £ Jones v. Campbell, 102 A- 102, 
92 Vt. 19, L.R.A.1918A 1056. 

79. Mass.—Tower v. Jenney, 181 N*. 
E. 123, 279 Mass. 208. 

Mich.—In re Weber’s Estate, 239 N. 
W. 260, 256 Mich. 61. 

80 . Mich.—In re Thompson’s Estate, 
298 N.W. 103, 297 Mich. 479. 

81 . Mich.—In re Thompson’s Estate, 
supra. 

82 . Va.—Hendrickson v. Meredith, 
170 S.E. 602, 161 Va. 193. 

83 . Ill.—In re Moore’s Estate, 33 N. 
E.2d 130, 310 Ill.App. 365. 

Mich.—Hartle v. Keefer's Estate, 244 
N.W. 443, 260 Mich. 188. 

Or.—Branch v. Lambert, 205 P. 995, 
103 Or. 423. 

24 C.J. p 283 note 93. 

Termination of family relation 

Where stepson, suing to recover 
expenses of a trip to visit deceased 
prior to her death, pursuant to her 
r.equest, was fifty nine years old, re¬ 
sided in a distant state, and had not 


lived in the same household with de¬ 
ceased since he was nineteen, de¬ 
ceased and the stepson were not 
members of the same family so as 
to raise a presumption that the serv¬ 
ices rendered were gratuitous.—'Cra¬ 
mer v. Clark, 209 P. 688, 121 Wash. 
507, 24 A.L.R. 970. 

84. Ky.—Powell’s Adm’r v. Powell, 

, '88 S.W.2d 694, 261 Ky. 705. 

85. Or.—Branch v. Lambert, 205 P. 
995, 103 Or. 423. 

Contract express except as to amount 

Or.—Sargent v. Foland, 207 P. 349, 
104 Or. 296. 

80. Mass.—Tower v. Jenney, 181 N. 
E. 123, 279 Mass. 208. 

87. Mass.—Tower v. Jenney, supra. 

88. Va.—Doughty v. Thornton, 145 
S.E. 249, 151 Va. 785. 

89. N.Y.—Rock v. Rock, 93 N.Y.S. 
646, 105 App.Div. 157. 

24 C.J. p 283 notes 1-3. 

Where, issue survive death of spouse 
Mich.—Shippee v. Shippee’s Estate, 
237 N.W. 37, 255 Mich. 35. 

90. N.C.—Dunn v. Currie, 53 S.E. 
533, 141 N.C. 123. 

24 C.J. p 283 notes 2 [a], [b], 3 [b]. 
Extraordinary care 

Presumption of gratuity did not 
apply to unusual and extraordinary 
care of invalid mother-in-law by son- 
in-law.—Garner v. McKay, Mo.App., 
15 S.W.2d 908. 


91. Ala.—Lowery v. Pritchett, 85 So. 
631, 204 Ala. 32S. 

Idaho.—Hartley v. Bohrer, 11 P.2d 
616, 52 Idaho 72. 

Iowa.—Wilson v. Else, 216 N.W. '33, 
204 Iowa 857. 

N.D.—Krapp v. Krapp, 181 N.W. 950, 
■47 N.D. 308. 

Pa.—Brown v. McCurdy, 122 A. 169, 
278 Pa. 19. 

92. Ala.—Lowery v. Pritchett, 85 So. 
531, 204 Ala. 328. 

Idaho.—Hartley v. Bohrer, 11 P.2d 
616, 52 Idaho 72. 

Iowa.—Wilson v. Else, 216 N.W. 33, 
204 Iowa 857. 

Ky.—Kreuzman’s Adm’r v. NIenaber, 
69 S.W.2d 367, 253 Ky. 241—Nicely 
v. Howard, 242 S.W. 602, 195 Ky. 
327. 

Buie ceases when, reason therefor 
ceases and does not apply where 
plaintiff’s father-in-law was rich, 
and plaintiff and her husband poor, 
and the father-in-law had treated 
them as strangers, and had made 
the husband pay interest on money 
lent, and on his death left fifteen 
thousand dollars to one son and only 
five dollars to plaintiff’s husband.— 
Krapp v. Krapp, 186 N.W. 754, 48 
N.D. 760. 

93. Ind.—QffenJ>ack§r v. Offenback- 
er, 187 N.E.,903, $8 IndiApp. 6$& 

Mich,—Shippee v. Shtppee’s Estate, 
237 N.W. 37, 255 Ityich, 35. 
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gratuitously, they cannot be converted into a charge 
after the death of the recipient; 94 and there can 
be no recovery for services which have been paid 
for. 95 

Recovery for unpaid-for services may be had 
where they were rendered under a contract to pay 
therefor. 96 Where the parties lived together as 
members of one family, recovery may be had only 
where there was an agreement to pay for the sup¬ 
port or services; 97 and, according to some authori¬ 
ties, proof of an express contract is necessary; 98 
but, according to other authorities, an express 
agreement or a contract implied in fact is neces¬ 
sary and sufficient 99 

(4) Grandparent or Grandchild 

An actual family relationship, rather than the mere 
blood relationship, between decedent and his or her 
grandparent or grandchild is necessary and sufficient to 
render applicable the rules and presumption concerning 
services rendered to decedent by a person in a family 
relation with him. 

Where decedent and his or her grandchild lived 
together as members of one family, services ren¬ 
dered by the grandchild to decedent are presump¬ 
tively gratuitous and do not constitute an allow¬ 
able claim against decedent's estate unless there 
was an agreement to pay compensation therefor; 1 
but where decedent did not stand in loco parentis 
with claimant and there was no actual family rela¬ 


tion between them prior to decedent’s last illness, 
the presumption of an implied promise to pay for 
services rendered is not rebutted by the blood re¬ 
lationship; 2 and, where decedent hired the grand¬ 
child at a stated monthly compensation, no pre¬ 
sumption arises from the relationship that the serv¬ 
ices of the grandchild for the second month were 
gratuitously rendered. 3 Likewise, where there was 
an actual family relationship between decedent and 
a grandparent, it is presumed that services ren¬ 
dered by the grandparent to decedent were per¬ 
formed gratuitously; 4 but recovery may be had 
from the estate of a minor deceased child for nec¬ 
essaries furnished by a grandparent, without proof 
of an express contract, unless it clearly appears that 
the grandparent intended the maintenance and sup¬ 
port furnished to be gratuitous. 5 

(5) Brother, Sister, Brother-in-Law, or Sis- 
ter-in-Law 

Services rendered to decedent by a brother, sister, or 
sister-in-law are presumptively gratuitous, and recovery 
therefor from the estate must be supported by proof 
of an express agreement or an agreement implied in fact, 
when, and only when, they were performed prior to the 
last illness of decedent and during the period of their 
performance claimant and decedent lived together as 
members of one family. 

There is a rebuttable presumption that ordinary 
services rendered to decedent by his or her brother 
or sister while they were living together as one 


N.H.—Decatur v. Cooper, 157 A. 706, 
85 N.H. 250. 

Okl.—O’Mealey v. Grum, 100 P.2d 
265, 186 Okl. 697, 130 A.L.R. 110. 
Claimant had burden to prove that 
services rendered deceased father- 
in-law were not gratuitous, if at 
time of their performance claimant 
and deceased were members of same 
family.—Wilson v. Else, 216 N.W. 
33, 204 Iowa 857. 

94. S.C.—Jones v. Jones, 123 S.E. 
763, 129 S.C. 8. 

95. N.H.—Decatur v. Cooper, 157 A. 
706, So N.H. 250. 

Presumption 

Payments over series of years to 
daughter-in-law with whom decedent 
lived are presumed to have been 
made pursuant to agreement and in¬ 
tended and accepted in full discharge 
of decedent’s liability under such 
agreement, and court will not be jus¬ 
tified in making additional allowance 
from decedent's estate, in absence 
of clear showing that such was 
agreement of parties.—Maupin v. 
Maupin, 87 S.W.2d ,62?, 261 Ky. -312. 

96. Miss.—Lee v. L^e's Estate, 191 

So.' 661, 186 Miss. 636^ ■ 

Agreement' to-pay* son for services ’ 
. Where bedridden decedent received 

34 C.J.S.—8 


exacting services rendered by her 
son and his wife for which evidence 
clearly showed she expected to pay, 
fact that decedent had stated that 
she expected to pay son direct for 
such services would *not divest son's 
wife of her title to value of services 
rendered by her (Burns’ Ann.St.1926, 
§ 8740).—Offenbacker v. Offenbacker, 
187 N.E. 903> 98 Ind.App. 689. 

97. Mich.—Shippee v. Shippee's Es¬ 
tate, 237 N.W. 37, 255 Mich. 35. 

N.Y.—In re Weed's Estate, 194 N. 
Y.S. 6, 202 App.Div. 763, affirmed 
142 N.E. 268, 236 N.Y. '523. 

98. Ky.—Nicely v. Howard, 2*42 S. 
W. 602, 195 Ky. 327. 

Ohio.—Scheetz v. Scheetz, 189 N.E. 
859, *47 Ohio App. 37—Heidotting 
v. Heidotting, 9 Ohio App. 13. 

Where express contract relied on 
Ky.—Kreuzman’s Adm’r v. Nienaber, 
69 S.W.2d *367, 253 Ky. 241. 

99. Ala.—Lowery v. Pritchett, '8*5 
So. 531, 204 Ala. 328. 

Ga.—McElroy v. Lambert, 192 S.E. 
258, 66 Ga.App. 127. 

Burden of proving mutual expecta¬ 
tion or understanding rests on claim¬ 
ant—In re Unangst's Estate, -240 N. 
W. 618* 213 Iowa 1064. 

U3t 


Implied agreement effecting change 
in, or substitution for, original 
agreement 

Where decedent orally agreed to 
discharge mortgage in consideration 
of promise by son-in-law to furnish 
her with room and board and make 
disbursements for her, change in 
original agreement did not require 
subsequent express contract, but 
change could be effected by implied 
agreement which, when established, 
would be sufficient to show that new 
agreement had been substituted for 
former one.—Russo v. Foster, 24 N. 
E.2d 666, 305 Mass. 1. 

1. Ky.—Gruelle’s Adm'rs v. Houch- 
en, 287 S.W. 919, 216 Ky. -369. 

Mich.—Krukowski v. Paluszewski’s 
Estate, 215 N.W. 3*58, 240 Mich. 291. 
N.C.—Dodson v. McAdams, 2 S.E. 

453, 96 N.C. 149, 60 Am.R. 408. 

24 C.J. p 283 note 97. 

2. N.C.—Whitaker v. Whitaker, 50 
S.E. 630, 138 N.C. 205. 

3. Vt.—McDowell v. McDowell, ’56 
A. 98, 75 Vt 401, 98 Am.S.R. l 831. 

4- Ind.—Lewig v. Hershey, 90 N.E. 

332, 45 Ind.App. 104. 

Mass.—Shepherd v. Young, 8 Gray 
152, 69 Am.D. 242. • 

24 C.J. p 283 note 96. 

5. Ohio.—Wilkins v; Cochran, - l r 57* 
* OSTJE. 494, 24 Ohio App.'- 4d<8i ’ ’ 
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family were performed gratuitously 6 and to recov¬ 
er therefor from the estate it is necessary, accord¬ 
ing to some authorities, to prove an express con¬ 
tract for compensation, 7 although, according to oth¬ 
er authorities, an implied promise to pay is suf¬ 
ficient. 8 Regardless of which of the foregoing 
rules is adopted, the burden of proof is on claim¬ 
ant. 9 However, where there was no mutuality of 
benefit, the claim being only for services rendered 
during the last illness of decedent, and claimant 
and decedent having previously lived separate and 
apart from each other, there is no presumption of 
gratuitous rendition of the services and recovery 
may be had on proof of their performance. 10 Al¬ 
so it is held that a presumption of gratuity should 
not be indulged where decedent did not collaborate 
in the activities of his sister's family, but came to 
live with her because of ties of blood and the per¬ 
sonal care and ministries in sickness and in health 
which such relationship would induce. 11 Whether, 
as between brother and sister, there was such a 
family relation as to bring the case within the pre¬ 
sumption depends on the facts of the particular 
case. 12 

In order that a sister-in-law may recover for 
services rendered while she was living in dece¬ 
dent's home as a member of his family, she must, 
according to some authorities, prove an express 
contract for compensation 13 or facts and circum¬ 
stances rebutting the presumption of gratuity which 
obtains in such case; 14 but, according to other au¬ 
thorities, a contract implied in fact is sufficient. 15 


Where a claim is presented, or an action is brought, 
by a sister-in-law against the estate, the family re¬ 
lationship will not be presumed; 16 the fact that 
claimant or plaintiff was a sister-in-law of decedent 
is not sufficient, in and of itself, to raise a presump¬ 
tion that the services were rendered gratuitously; 17 
and recovery may be had for services rendered 
where claimant made her home with decedent only 
at intervals and on the latter's request and it ap¬ 
pears that decedent intended to compensate claim¬ 
ant for her services. 18 

Support of person other than decedent. There 
can be no recovery, apart from contract, by a broth¬ 
er or sister from the estate of a decedent for care 
and support by claimant of another brother or sis¬ 
ter who was incompetent. 19 Evidence that dece¬ 
dent's son lived with decedent's brother-in-law as 
a member of the latter's family rebuts a presump¬ 
tion of a promise to pay for the son's board and 
lodging. 20 

(6) Uncle, Aunt, Nephew, Niece, Grand¬ 
nephew, or Grandniece 

An uncle, aunt, nephew, niece, grandnephew, or 
grandniece may recover for services rendered to decedent 
under an express contract or a contract implied in fact, 
or where a promise to pay is implied by law, as it may 
be where claimant and decedent did not live in the same 
household or where decedent lived in the home of claim¬ 
ant and there was no mutuality of benefit; but recovery 
may not be had where the services were in fact rendered 
gratuitously or they are presumed to have been so ren¬ 
dered and the presumption is not rebutted. 

Services rendered to decedent by a nephew or 
niece may be presumed to be gratuitous; 21 and 


& Iowa.—Shoberg v. Rock, 298 N. 
W. S34, 230 Iowa 832—Snyder v. 
Guthrie, 187 N.W. 953, 193 Iowa 
624, 24 A.L.R. 950. 

Kan.—Ayres v. Hull, 5 Kan. 419. 
Mich.—Bunde v. Bunde’s Estate, 183 
N.W. 16, 214 Mich. 469. 

Minn.—In re Martin’s Estate, 1-44 
N.W. -941, 124 Minn. 191. 

N.Y.—In re Flood’s Estate, 230 N.T. 
S. 781, 133 Misc. 77, supplementing 
230 N.Y.S. 774, 133 Misc. 72. 

24 C.J. p 283 note 98. 

Presumption of payment 

Plaintiff, being- a sister of dece¬ 
dent and having lived with him, the 
presumption of law was that he had 
paid her for all her services.—Wright 
v. Spangenberg, 41 Lack.Jur. f Pa., 
62. 

necessity of family relationship 
As between brother and sister, no 
presumption unfavorable to the claim 
will be entertained unless it appears 
that, at the time services were ren¬ 
dered, claimant was living as a mem¬ 
ber of the family of decedent.—In re 
Herdman’s Estate, Or., 119 P.2d 277. 


7. Kan.—In re Peterson’s Estate, 78 
P.2d 20, 147 Kan. 607. 

Ky.—Allen v. Smith, 270 S.W. 782, 
208 Ky. 207. 

8. Ark.—Nissen v. Flournoy, 254 S. 
W. 540, 160 Ark. 311. 

Claim may he allowed on quantum 
meruit where evidence shows that it 
was in the minds of the parties that 
compensation should be made, and 
that an agreement to that effect ex¬ 
isted.—In re Sullivan, 192 N.Y.S. ’318, 
118 Misc. 58. 

9. Ark.—Graves v. Bowles, 79 S.W. 
2d 995, 190 Ark. 579—Nissen v. 
Flournoy, 254 S.W. '540, 160 Ark. 
311. 

Mich.—In re May’s Estate, 271 N.W. 
'549, 279 Mich. 5*3. 

Mo.—Roller v. Montgomery’s Estate, 
App., 45 S.W.2d 945. 

Mont.—Binzel v. Viehmann, 106 P.2d 
187, 111 Mont. 6. 

10. Ky.—Mark v. Boardman, '89 S. 
W. 481, 28 Ky.L. 465, 1 L.R.A.,N.S., 
819. 

N.Y.—In re Burton’s Estate, 257 N. 
Y.S. 634, 143 Misc. 440—In re Aid- 
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ridge’s Estate, 240 N.Y.S. 215, 135 
Misc. 442. 

24 C.J. p 283 note 98 [c], [d]. 

11. Ala.—Coleman v. Adkins, 168 So. 
184, 232 Ala. 351. 

12. Ala.—Coleman v. Adkins, supra. 

13. Pa.—In re Patterson’s Estate, 25 
Pa.Dist. & Co. 364. 

24 C.J. p 283 note 5. 

14. Wis.—Schultz v. Andrus’ Estate, 
190 N.W. 83, 178 Wis. ‘358. 

15. Ill.—In re Lyons’ Estate, 25 N. 
E.2d 555, 303 Ill.App. 642. 

16. Pa.—Caskey v. Kineavy, 60 Pa. 
Super. 87. 

17 . Mo.—Wharton v. Denny, 296 S. 
W. 183, 222 Mo.App. 260. 

18. N.Y.—-Copeland v. Dunn, 148 N. 
Y.S. 418, 164 App.Div. -904. 

19. Wis.—In re Bate's Will, 275 N. 
W. 450,'225 Wis. 564. 

2a Pa.—In re Johnson's Estate, 165 
A. 535, 108 Pa-Super. 526. 

21. Ky.—Wise v. Goldsmith’s Adm’r, 
40 S.W.2d 345, 239 Ky. 819. 

Mich.—Mclnerney v. Detroit Trust 
Co., 271 N.W. <545, 279 Mich. 42. 
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where they were in fact rendered gratuitously, that 
is, voluntarily, without any expectation of pay, and 
under circumstances from which no obligation to 
pay arose, they cannot be converted into a charge 
after the death of the uncle or aunt. 22 In the 
absence of an express or implied contract, no re¬ 
covery may be had for services rendered by a 
nephew or niece 23 while living in decedent’s house¬ 
hold. 24 On the other hand, the mere relationship 
of nephew or niece does not in itself create a pre¬ 
sumption of gratuitous services, 25 nor does it raise 
such a presumption of family relationship as will 
defeat the claim; 2 ® and recovery may be had for 
services which were rendered under an express 27 
contract 28 or with a mutual expectation of pay¬ 
ment, 29 or which were extraordinary and extended 
and were rendered with an expectation of compen¬ 
sation. 30 While an agreement of an uncle to pay 
for the services of a niece or nephew who was not 
a member of his household may be implied, 31 the 
fact that the uncle and nephew or niece did not 
live together is not conclusive on the question 
whether there was an implied promise to pay for 
the services. 32 Even where claimant and dece¬ 
dent lived together, but they did so in the home of 
claimant, there is not a sufficient reciprocity in ben¬ 
efits or a sufficiently close relationship -to rebut the 


presumption or implication of an agreement or 
promise to pay the reasonable value of the board, 
lodging, and care furnished. 33 

Services rendered by a grandnephew or grand¬ 
niece may be presumed to be gratuitous; 34 but the 
relationship of a claimant to his wife’s great-uncle 
is not of such character as will alone create a 
presumption that services "were gratuitous. 35 

Services rendered by an uncle or aunt may be 
presumed to be gratuitous; 36 but this presumption 
may not obtain under the circumstances of the par¬ 
ticular case; 37 and recovery may be had where 
there was a mutual expectation that compensation 
should be paid by one and received by the other. 38 
The relationship alone is not sufficient to rebut the 
promise which the law implies to pay for the serv¬ 
ices, 39 and in a particular case the evidence offered 
on the part of the estate may be insufficient for this 
purpose. 40 

(7) Cousin 

The existence of an actual family relation between a 
cousin and decedent is necessary and sufficient to raise 
a presumption of gratuitous services. 

The relationship of cousins between claimant and 
decedent may be sufficient to raise the presump¬ 
tion of gratuitous services where the family rela- 


Miss.—Smythe v. Sanders, 101 So. 
435, 135 Miss. 3S2. 

Wis.—In re Ghent’s Estate, 259 N. 
W. 865, 217 Wis. 631—In re Goltz’s 
Estate, 238 N.W. 374, 20*5 Wis. 

590. 

24 C.J. p 283 note 6. 

Where claimant lived in decedent’s 
home 

Ky.—McWhorter v. Pitman's Adm’r, 
245 S W. 133, 196 Ky. 618. 

Md.—Krug v. Mills, 152 A. 493*159 
Md. 670. 

Tex.—Ashmore v. Pike, Civ.App., 108 
S.W.2d 276. 

Wis.—In re Clark’s Estate, 267 N.W. 
273, 221 Wis. 569—In re Skinner’s 
Estate, 207 N.W. 942, 189 Wis. ! 390. 
Presumption held overcome 
Ky.—Duke’s Adm’r v. Crump, 215 S. 
W. 41, 185 Ky. 323. 

S.C.—In re Limehouse’s Estate, 16 S. 
E.2d 1, 198 S.C. 15. 

22. Mo.—Dobbin v. Dobbin, App., 
204 S.W. 918. 

S.C.—In re Limehouse’s Estate, 16 S. 
E.2d 1, 198 S.C. 15. 

23. N.Y.—Strebler v. Wolf, 273 N. 

Y.S. 653, 152 Misc. 859—In re 

Stead's Will, 16 N.Y.S.2d 370. 

Claimant has burden of proving 
agreement 

Ky.—Thompson v. Close, 134 S.W.2d 
635, 280 Ky. 720. 

Tex.—McFhddin v. Trahan, Civ.App., 
80 S.W.2d 492. I 


W.Va.—Ogdin v. First Nat. Bank, 
138 S.E. 376, 103 W.Va. 665. 

Wis.—In re Clark’s Estate, 267 N. 
W. 273, 221 Wis. 569—In re Ghent’s 
Estate, 259 N.W. 865, 217 Wis. 631. 

24. Mont.—San Antonio v. Spencer, 
264 P. 944, 82 Mont. 9. 

During existence of family relation 

Pa.—In re Duncan's Estate, 54 York 
Leg.Rec. 83. 

25 . Pa.—Kerr v. Wilson, 131 A. 468, 
284 Pa. 541—In re Duncan’s Es¬ 
tate, 54 York Leg.Rec. '83. 

24 C.J. p 283 note 6 [a]. 

Relationship of niece or nephew by 
marriage 

N.Y.—In re Sutton's Estate, 143 N. 
Y.S. 1072, 159 App.Div. 21, 11 Mills 
537. 

Pa.—In re Griffin's Estate, 96 Pa.Su¬ 
per. 185. 

26 . Pa.—Tustin v. Isherwood, 200 
A. 257, 131 Pa. Super. 52 2—Hart¬ 
man v. Moloney, 194 A 234, 128 
Pa.Super. 302. 

27. Ky.—Green’s Adm’r v. Smith, 
28 S.W.2d 494, 234 Ky. 448. 

Pa.—Tustin v. Isherwood, 200 A. 257, 
131 Pa.Super. 522. 

28. Ga.—Westbrook v. Saylors, 193 

S.E. 371, 56 Ga.App. '587. 

29 . Mich.—In re Burg’s Estate, 276 
N.W. 458, 282 Mich. 304. 

115 


3a Ky.—Clark v. Hale, 273 S.W. 
39, 209 Ky. 496. 

31. Ind.—Richmire v. Deardurff, 155 
N.E. 720, 86 Ind.App. 31. 

32. Mo.—Dobbin v. Dobbin, App., 
204 S.W. 918. 

33. Ky.—Kellum v. Browning's 
Adm’r, 21 S.W.2d 459, 231 Ky. ?308. 

Miss.—Tarver v. Lindsey, 137 So. 93, 
161 Miss. 379. 

N.Y.—In re Enos’ Estate, 115 N.Y. 
S. 863, 61 Misc. 594, 7 Mills Surr. 
61. 

Pa.—Kerr v. Wilson, 131 A. 468, 284 
Pa. 541. 

Wash.—Allerton v. Allerton, 233 P. 
632, 133 Wash. 260. 

34. Pa.—Kelly’s Estate, 16 Phila. 
285. 

35. Md.—Jones v. Jones, 125 A 722, 
146 Md. 19, 36 A.L.R. 672. 

38. Ky.—Barnett v. Adams, 83 S.W. 
406, 26 Ky.L. 622. 

N.Y.—Matter of Devoe, 111 N.Y.S. 
638, 58 Misc. 490. 

Fa.—Moore v. Minor, 58 Pa. Super. 77. 
24 C.J. p 284 note 7. 

37. Or.—In re McLain's Estate, 270 
P. ’534, 126 Or. 456. 

38. Or.—In re McLain’s Estate, su¬ 
pra. 

39. Pa.—In re Gibbs’ Estate, 110 A. 
236, 266 Pa. 485. 

4a Pa.—In re Gibbs' Estate, supra. 
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tion also existed, 41 but not otherwise, 42 the blood 
relationship alone being insufficient for this pur¬ 
pose. 43 

(8) Spouse, Former Spouse, or Person Liv¬ 
ing as Spouse 

Recovery may not be had from the estate of a de¬ 
cedent for services gratuitously rendered by his or her 
spouse or for support of minor children furnished by a 
divorced spouse without any contract for reimburse¬ 
ment. The right of a woman who lived with decedent 
without being legally married to him to recover for her 
services depends on whether she was induced by his 
fraud to believe that they were married. 

Services performed by his or her spouse for de¬ 
cedent are presumed to be gratuitous ; 44 and where 
they were intended to be gratuitous, no recovery 
therefor from the estate may be had. 45 Services 
rendered after a divorce are not presumed to have 
been performed gratuitously ; 46 but the failure of 
a divorced wife to present any claim until after 
the death of the divorced husband negatives any 
implied contract to reimburse her for support of 
minor children. 47 

A woman_ who lived with a man until his death 


without being legally married to him may recover 
from his estate the reasonable value of her serv¬ 
ices in excess of benefits received where she was 
deceived by him and believed in good faith that 
she was married, 43 but not where she knew the 
facts which rendered the marriage void 49 or had 
equal knowledge with decedent that they were not 
married and joined in a deception on the public. 50 

§ 372. -- Amount of Allowance 

The reasonable value of services rendered to a de¬ 
cedent is the measure of the allowance or recovery for 
the services from his estate, except where the claim or 
suit is based on a valid and enforceable express contract 
for a specified remuneration. 

Unless the claim or suit for services rendered is 
based on an express contract for a specified re¬ 
muneration, in which case the contract, if valid and 
enforceable, governs, 51 even though the agreed 
compensation is unusually high, 52 the amount to 
be allowed or recovered for services rendered a 
decedent is the fair and reasonable value of the 
services, 53 less the compensation or compensatory 
benefits, whether in money or otherwise, received 


41 . Ky.—Sneed’s Ex’r v. Smith, '72 
S.W.2d 1028, 255 Ky. 132. 

Mo.—Wood v. Lewis, App., 200 S.W. 
681—Wood v. Lewis’ Estate, 167 S. 
W. 666, 183 Mo.App. 553. 

43 . Mich.—Parmalee v. Wigent, 155 
N.W. 577, 189 Mich. 507. 

43 . Mich.—Burns v. Kieley’s Estate, 
219 N.W. 743, 242 Mich. 668—I-n 
re Rader’s Estate, 209 N.W. 141, 
234 Mich. 679. 

44. Ill.—Stokes v. Stokes, '88 N.E. 
829, 240 Ill. 330. 

24 C.J. p 283 note 9'9. 

Intention to pay or expectation of 
compensation will not be Inferred 
Ind.—Moslander v. Moslander’s Es¬ 
tate, App., 38 N.E. 2d 268. 

45 . N.Y.—In re Huebner’s Will, 244 
N.Y.S. 764, 138 Misc. 101. 

46. Ind.—Moslander v. Moslander’s 
Estate, App., 38 N.E.2d 268. 

47 - N.Y.—In re Altmann’s Will. 266 

N.Y.S. 773, 149 Misc. 115. 

48. N.C.—Sanders- v. Ragan, 90 S. 
E. 777, 172 N.C. 612, L.R.A.1917B 
681. 

Wis.—In re Fox’s Estate, 190 N.W. 
90, 178 Wis. 369, ! 31 A.L.R. 420. 

49- Ky.—Nicely v. Howard, 242 S. 
W. 602, 195 Ky. 327. 

50. Ill.—Usalatz v. Pleshe’s Estate, 
23 N.E.2d 939, 302 Ill.App. 392. 

51. -Cal.—Valsh v* Parker, 106 P, 
2d 925, 41 Cal.App.2d 435. 

Ky.—Sturgill’s Adm’r v. Howard, 290 
S.W. 1048, 21S Ky. 57. 

Mich.—Torbert v. Smith’s Estate, 239 
N.W. 312, 256 Mich. 93. 


N.Y.—In re Clark’s Estate, 1 N.Y.S. 
2d 768, 166 Misc. 290. 

Pa.—In re Nusbaum’s Estate, 101 
Pa.Super. 17—In re Naugle’s Es¬ 
tate, 83 Pa. Super. 41. 

Tex.—Clemens v. Perry, Com.App., 
51 S.W.2d 267, reversing, Civ.App., 
29 S.W.2d 529—Neyland v. Bram- 
mer, Civ.App., 73 S.W.2d 884, er¬ 
ror dismissed. 

24 C.J. p 287 note 26. 

52. N.Y.—Lasher v. McDermott, 141 
N.Y.S. 574, 157 App.Div. 100. 

24 C.J, p 287 note 27. 

53. Cal.—Smith v. Bliss, 112 P.2d 
30, 44 Cal.App.2d 171. 

Ind.—Chmielewski’s Estate v. Chmie- 
lewski, 200 N.E. 747, '3 02 Ind.App. 
20—Plank v. Combs, 151 N.E, 342, 
84 Ind.App. 446. 

Iowa.—In re Newson’s Estate, 219 
N.W. 305, 206 Iowa '514. 

Ky.—Rudd v. Planters Bank & Trust 
Co., 141 S.W.2d 299, 283 Ky. '351- 
Bard v. Bard, 132 S.W.2d 44, 279 
Ky. 683—Duke’s Adm’r v. Patton, 
95 S.W,2d 249, 264 Ky. 598—Sul¬ 
livan's Adm'r v. Sullivan, 59 S.W. 
2d 999, 248 Ky. 744. 

Mich.—Burns v. Kieley’s Estate, 219 
N.W. 743, 242 Mich. 668. 

Miss.—Nicholson v. Dent, Robinson 
& Ward, 198 So. 552, 189 Miss. 
658. 

Mont.—San Antonio v. Spencer, 264 
P. 944, 82 Mont. 9. 

N.M.—Owen's Estate v. Prichard, 281 
P. 463, 34 N.M. 383. 

N.Y.—McCarty v. Public Administra¬ 
tor of New York County, 3l N.Y. 

• S.2d 564, 263 App.Div. '71—In re 
Bardin’s Will, 207 N.Y.S. 405, 211, 
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App.Div. 291, decision amended In 
re Bardin, 211 N.Y.S. 943, 213 App. 
Div. S43. 

Pa.—Hartman v. Moloney, 194 A. 234, 
12S Pa. Super. '302—In re Nus¬ 
baum’s Estate, 101 Pa.Super. 17— 
In re Richter's Estate, 11 Pa.Dist. 
& Co. 485, 44 Montg.Co. 118—In re 
Greiner's Estate, 21 Erie Co. 117. 
Wis.—In re Kretchmer's Estate, 230 
N.W. 714, 203 Wis. 131. 

24 C.J. p 287 note 28, 

There is no fixed rule for guid¬ 
ance of court in determining amount 
to be allowed for physician’s charg¬ 
es for services rendered testator be¬ 
fore death.—Succession of Cotton, 
129 So. 361, 170 La. 828. 

Matters to be considered 

(1) Measure of recovery on quan¬ 
tum meruit is reasonable value of 
services in themselves, not value of 
services to deceased.—Hendrickson 
v. Meredith, 170 S.E. 602, 161 Va. 
193. 

<2) Recovery should be fair value 
of services rendered, and not amount 
required to compensate one render¬ 
ing them for his labor, drudgery, 
and other unpleasant experiences in 
doing so.—De Fevers’ Ex’r v. Brooks, 
262 S.W. 976, 203 Ky. 606. 

(3) Plaintiff is entitled to Judg¬ 
ment, for reasonable value of serv¬ 
ices.^ regardless of value of estate 
left by decedent.—Seib v. Mitchell, 
52 P.2d 281, 10 Cal.App.2d 91. 

(4) However, the financial stand¬ 
ing of deoedent or the value of his 
succession may be considered in -fix- 
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ing the reasonable value of the serv¬ 
ices of a physician. 

La.—Haley’s Succession, 24 So. 285, 

50 La. Ann. 840. 

N.Y.—In re Davis, 231 N.Y.S. 4, 132 

Misc. 811. 

(5) Also it is held that the rea¬ 
sonable value of services in caring 
for, nursing, boarding, and lodging 
person depends on attention required, 
her health, disposition, peculiarities, 
and station in life.—In re Wilson's 
Estate, 217 N.Y.S. 341, 127 Misc. 518. 

(6) The value of an attorney’s 
services may be fixed with or without 
the aid of expert testimony regard¬ 
ing value.—In re Dei’s Estate, 292 
N.W. -513, 293 Mich. 651. 

(7) Where the suit is not on an 
ordinary quantum meruit, but is on 
an express contract which does not 
fix the amount of compensation, the 
jury are not restricted to the amount 
customarily paid for similar services, 
but are entitled to consider all of 
the peculiar circumstances under 
which the contract in question was 
entered into.—Standiford v. Cantrell, 
262 P. 800, 87 Cal.App. 736. 

(8) Other matters see 24 C.J. p 287 
note 28 [a]. 

Amounts held excessive 

(1) $25,000 for services for seven 
and one-half months, as secretary, 
companion, and business assistant. 
—Slater v. Mayzie, 230 P. 453, 69 
Cal.App. 87. 

(2) $5,000 for board, lodging, and 
nursing, and covering periods of time 
when no services were required or 
rendered.—Jones v. Jones, 275 S.W. 
7, 210 Ky. 38. 

(3) $4,850 for services by a girl 
between the ages of six and one-half 
to twenty two years, while she was a 
member of decedent’s family, though 
she did not go to school during this 
period.—In re Philbrick’s Estate, 197 
N.W. 42, 197 Iowa 170. 

(4) $4,000 for consultations with, 
and advice by, an attorney concern¬ 
ing the drafting of holographic wills. 
—Succession of Robinson, 178 So. 
337, 188 La. 742. 

(5) $1500 for doctor’s services as 
family physician rendered for eleven 
months, including three hundred calls 
and treatment for a number of mal¬ 
adies.—Succession of Bouziga, 106 
So. '328, 159 La. 853. 

(6) $1,200 for care and nursing for 
two hundred forty days befofe death. 
—Gover’s Adm’r v. Waddle, '64 S.W. 
2d 19, 245 Ky. 652. 

(7) $800 for niece’s services in 
waiting on, and performing house¬ 
hold duties of, aunt for twenty six 
weeks before latter’s death, $10 per 
week earned at previous employment 
being sufficient.—Clerget v. William's, 
3 S.W.2d 301, 176 Ark. 533. 

• (-8) $250 for special- services dur¬ 
ing latet Illness which continued only 


eight days.—Cashion v. Parr, 6 S.W. 
2d -544, 177 Ark. 458. 

(9) $225 for medical services for 
last illness lasting 8 days, where 
decedent had resided with doctor for 
long period.—Cashion v. Parr, su¬ 
pra. 

(10) $35 per week for services as 
nurse and housekeeper.—Waterman 
v. Mo wry, R.I., 157 A. 71. 

(11) $18 per week, where decedent 
customarily prepared the noonday 
meal and assisted materially in the 
care of the house, and her death was 
not preceded by any long illness.— 
In re Kretchmer’s Estate, 230 NW. 
714, 203 Wis. 131. 

(12) $5 per day for carrying break¬ 
fast to a sick person’s bed and bath¬ 
ing his feet.—Kuhlmann’s Estate v. 
Poss, 220 S.W. 564. 

Amounts held proper, adequate, or 
not excessive 

(1) $15,045 for services rendered 
by niece, in nineteen years since at¬ 
taining her majority, to aged cou¬ 
ple, the wife having died at age of 
eighty-six, two years prior to hus¬ 
band’s death at age of ninety-two.— 
Spicer v. Spicer’s Adm’r, 202 N.W. 
604, 201 Iowa 99. 

(2) $10,000 to two law firms and 
individual lawyer who defended pe¬ 
tition seeking to have decedent ad¬ 
judicated insane and to place com¬ 
mittee in charge of his estate, where 
decedent's wealth was estimated up 
to $3,000,000.—Garden v. Riley, 183 
S.E. 46, 116 W.Va. 723. 

(3) $8,400 for housework, nursing, 
caring for property and other serv¬ 
ices rendered during 7 years.—Wand- 
ling v. Broaddus, Mo., 10 S.W.2d 651. 

(4) $7,500 for housekeeping and 
nursing services.'—Halstead v. Roh- 
ret, 235 N.W. 293, 212 Iowa 837. 

(5) $7,500 to daughter doing house¬ 
work and farmwork for father from 
1898 to 1929, and also nursing for 
seven years.—Miller v. Richardson, 
Mo.App., 56 S.W.2d 614. 

(6) $7,200 for son’s services on 
farm for 6 years.—Waker v. Bergen, 
132 A. 669, 4 N.J.Misc. 332. 

(7) $6,600 for services in conduct¬ 
ing boarding house and caring for 
deceased.—In re Clark’s Estate, 208 
N.W. 611, 234 Mich. 471. 

(8) $6,500 for services rendered for 
18 years.—-Schwartz v. Mercantile 
Trust Co., Mo.App., 279 -S.W. 253. 

(9) $6,110, figured at $10 per week 
for Six hundred eleven weeks, for 
companionship and 1 services, espe¬ 
cially .where plaintiff expended con¬ 
siderable money in maintenance and 
support of’ decedent's home.—Mus- 
sinon’s Adm’r v. Herrin, 67 S.W.2d 
710, 2.52 Ky. 495. - 

‘ (10> $5,023.84 for services rendered 
during twenty eight years in helping 
1 deceased book, wash dishes, keep 


house, and do chores, and in wait¬ 
ing on deceased during declining 
years.—Thayer v. Palen, 34 S.W.2d 
536, 224 Mo.App. 1088. 

(11) $4,662.50 for many years’ care 
by daughter in nursing of aged par¬ 
ents.—In re Havenmaier’s Estate, 
203 N.W. 958, 163 Minn. 218. 

(12) $4,000 to daughter for nurs¬ 
ing and taking care of ninety year 
old father for over fifteen months. 
—Love v. Richardson, Mo.App., 61 
S.W.2d 220. 

(13) $4,000 for husband and wife 
suing for care rendered over four¬ 
teen months’ period, and for loss of 
husband's salary.—Guthrie v. Fields, 
Mo.App., 299 S.W. 141. 

(14) $3,500 for services rendered 
in good faith by physician during 
decedent’s last illness.—Frost v. In¬ 
dustrial Trust Co., R.I., 159 A. 326. 

(15) $2,780 for nursing services, 
where character of diseases suffered 
by decedent necessitated great care 
and most loathsome sort of service 
to keep him and his quarters sani¬ 
tary and clean.—Warren v. Davis, 
Mo.App., 97 S.W.2d 159. 

(16) $2,755 for services as house¬ 
keeper on farm for five hundred fifty 
one weeks.—In re Rader’s Estate, 
209 N.W. 141, 284 Mich. 679. 

(17) $2,755 for three years’ care 
of sick man under disagreeable cir¬ 
cumstances.—Malone v. Harlin, 278 
S.W. 806, 220 Mo.App. 102. 

(18) $2,'500.—Martin v. De la Gar¬ 
za, Tex.Civ.App. t 38 S.W.2d 157, er¬ 
ror dismissed. 

(19) $2,500 for managing de¬ 
ceased’s affairs from 1894 to her 
death in 1925.—Marshall v. Ireland, 
15 S.W.2d 289, 228 Ky. 354. 

(20) $2,500 for more -than five 
years’ service by nephew in caring 
for hypochondriac and helping in 
care and management of his farm, 
especially where he left nephew $500 
in will for services in another year. 
—Bean’s Adm’r v. Bean, 287 S.W. 
239, 216 Ky. 95. 

(21) $2,059 for caring for decedent 
for several years.—Smith v. Hansen, 
219 N.W. 151, 174 Minn. 272. 

(22) $2,000 for services rendered to 
testatrix and her deceased husband. 
—In re Cooke’s Estate, Minn., 2-9S 
N.W. 571. 

(23) $1,500 for board and room 
for one hundred three weeks, where 
the deceased did not eat all his meals 
at the claimant’s house.—Harston v. 
Williams, 255 S.W. 104, 200 Ky. 472. 

(24) $1,500 for services in cariing 
for parent for over eleven years:— 
In re Mullen’s Estate, 134 A. 360, 2 
N.J.Misc. 296. 

(25) $1,275 for services arjd at¬ 
tendance during last few year$ of 
decedent’s* life.<—Wfeisenbom* ”v. ‘Rtit- 
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by claimant or plaintiff. 54 Except in the sense that 
the allowance or recovery may not exceed the 
amount claimed, 55 the allowance is not governed 
by the value which claimant has placed upon his 
services in making his claim. 56 Furthermore, the 
amount for which the claim is placed on the ac¬ 
count of the representative is not conclusive; 57 
and the representative may not properly complain 
that the amount allowed by a jury is less than the 
maximum worth of the services as shown by the 
evidence. 58 

Plaintiff is entitled to recover no less than the 
amount decedent in his will directed plaintiff should 
receive in payment for labor. 59 The amount to be 
allowed or recovered where there was an agree¬ 
ment to compensate by will is considered infra § 
373. 

Interest may be allowed where the services have 
extended over a long period. 60 

Services by persons other than claimant . A 


claimant is not entitled to recover for additional 
services by her husband and son where there is 
nothing in the implied contract arising out of the 
facts in evidence authorizing her to employ third 
persons to render services to decedent. 61 

§ 373. - Agreement to Compensate by 

Will 

Where decedent did not fulfill his promise to com¬ 
pensate for services by a testamentary provision, claim¬ 
ant may recover or be allowed from the estate at least 
the reasonable value of the services rendered by him; 
and, instead of such reasonable value, he may recover 
or be allowed the thing promised, if money, or its value, 
if property, where the agreement is valid, enforceable, 
and sufficiently definite or comprehensive to permit ap¬ 
plication of this measure of allowance or recovery. 

A person who rendered services to decedent un¬ 
der an agreement for compensation out of the lat¬ 
ter's estate, and who has not received the promised 
legacy or bequest, may claim or recover the rea¬ 
sonable value of the services from the estate, 62 


ledge, 121 S.W.2d -309, 233 Mo.App. 
464. 

(26) $1,250 for services rendered 
for period of seventy seven months. 
—Miller v. Smith, Mo.App., 275 S.W. 
■769. 

(27) $1,037 for caring for insane 
mother for two years before death.— 
Baker v. Loveland, 295 S.W. 20, 174 
Ark. 262. 

(28) $720 to daughter for support¬ 
ing parents for two years.—Wheat- 
ley v. Stapleton, 144 S.E. 471, 151 Va. 
295. 

(29) $700 for washing, ironing, and 
mending during period of one hun¬ 
dred three weeks.—Harston v. Wil¬ 
liams, 255 S.W. 104, 200 Ky. 472. 

(30) $500 for services rendered by 
tenant and wife for testatrix and 
husband until their respective deaths, 
in nursing, cooking, and caring for 
them over a period of four years.— 
Strong v. Whicker, 117 S.W. 2d 1017, 
274 Ky. 10. 

(31) $500 for extraordinary serv¬ 
ices rendered by niece > during the 
last five years of deceased’s illness. 
—Clark v. Hale, 273 S.W. 39, 209 Ky. 
496. 

(32) $300 for four months’ nursing 
of an hour or more per day, where 
nurse was not trained and nursing 
was unnecessary.—Succession of Per¬ 
es, La.App., 174 So. 130. 

(33) $125 per month for services 
of housekeeper.—In re Mason’s Will, 
236 N.Y.S. 720, 134 Misc. 902. 

(3*4) $100 for board and mainte¬ 
nance for seven weeks.—Christen¬ 
son v. Board of Charities of Illinois 
Conference of Ev. Lutheran August- 
ana Synod, 253 Ill.App. 380. 

(35) $75 per week during one pe¬ 


riod, and $100 per week during later 
period, for services of attendant and 
secretary, consisting of caring for 
decedent in daily routine, and aid¬ 
ing in preparation of lectures.—In re 
Mason’s Will, 236 N.Y.S. 720, 134 
Misc. 902. 

(36) $30 per month for board and 
lodging.—Succession of Burgierres, 
125 So. 320, 12 La.App. 66. 

(37) $25 per week for necessary 
attendance at night.—In re Ald¬ 
ridge’s Estate, 240 N.Y.S. 215, 135 
Misc. 442. 

(38) $18 per week for necessary 
attendance during daytime.—In re 
Aldridge’s Estate, supra. 

(39) $9 per week for board, room, 
and washing.—In re Aldridge’s Es¬ 
tate, supra. 

(40) $2.50 per day, for nursing 
services for eight months.—Succes¬ 
sion of Burgierres, supra. 

54. Iowa.—In re Willmott’s Estate, 

230 N.W. 330, 211 Iowa 34, 71 A. 

L.R. 1018—In re Newson’s Estate, 

219 N.W. 305, 206 Iowa ‘514. 

Mich.—Burns v. Kieley’s Estate, 219 

N.W. 743, 242 Mich. 668. 

Va.—Hendrickson v. Meredith, 170 S. 

E. 602, 161 Va. 193—Wheatley v. 

Stapleton, 144 S.E. -471, 151 Va. 

295. 

Use of property 

(1) Where an adult child, living 
apart from the home of his parent, 
rendered services for the parent and 
used her property, it was held that, 
in the absence of fraud or gross neg¬ 
lect, his claim against her estate 
for compensation should be reduced 
only by what he actually received 
from the use of the property, and 
not what he could have received by 
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more diligent management.—Winkler 
v. Killian, 54 S.E. 540, 141 N.C. 575, 
115 Am.S.R. 694. 

(2) An agreed rental value of 
lands of decedent used by claimant 
should be deducted from the recov¬ 
ery.—Allen v. Smith, 270 S.W. 782, 
208 Ky. 207. 

55 . Ky.—Duke’s Adm’r v. Patton, 95 
S.W.2d 249, 264 Ky. 598. 

53. N.Y.—Matter of Duke, 109 N.Y. 

S. 1087, 57 Misc. *541. 

Pa.—In re Nusbaum’s Estate, 13 Pa. 
Dist. & Co. 391, affirmed 101 Pa. 
Super. 17. 

57 . La.—Schmidt’s Succession, 32 
So. 413, 108 La. 293. 

58. Ohio.—Eckert v. Schmitt, 190 N. 
E. 591, 47 Ohio App. 61. 

59. Pa.—Westcott v. Stevenson, 198 
A. 477, 131 Pa.Super. 11. 

60. N.Y.—Matter of Duke, 109 N.Y. 
S. 1087, 57 Misc. 5*41. 

Date from which chargeable 

Where claim against estate for at¬ 
torneys’ fees, not fixed by agreement, 
was contested and was reduced by 
commissioner of accounts, interest 
was chargeable on amount owed 
only from date of filing of commis¬ 
sioner’s report fixing amount of re¬ 
covery, when commissioner’s report 
was finally affirmed.—Garden v. Ri¬ 
ley, 183 S.E. 46, 116 W.Va. 723. 

61. Mo.—Christianson v. McDer¬ 
mott, 100 S.W. 63, 123 Mo.App. 448. 

62. Ark.—Peoples Nat. Bank v. 
Cohn, 110 S.W.2d 42, 194 Ark. 1098. 

Cal.—Manford v. Coats, 45 P.2d 395, 
6 Cal.App.2d 743. 

Ky.—Strong v. Whicker, 117 S.W.2d 
1017, 274 Ky. 10. 

La.—Succession of Oliver, 165 So. 
318, 184 La. 26—Longino v. Long- 
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on the basis of a quantum meruit, 63 even though 
the agreement is oral and unenforceable because 
of the statute of frauds. 64 In such case the law 
will imply a promise to pay the reasonable value 
of the services rendered. 65 Where the contract is 
valid and not objectionable under the statute of 
frauds, other available remedies, besides quantum 
meruit, are an action for damages for breach of 
contract 66 and, if the essential equitable requisites 
are fulfilled, a bill in equity for specific perform¬ 
ance of the agreement, 67 or to enforce the trust 
for the promisee, 68 with which the property of 
the decedent in the hands of the personal repre¬ 
sentative, heir, or devisee, as the case may be, is 
impressed, 69 or to establish and confirm the equita¬ 
ble title of the promisee to real property; 70 but 
specific performance or relief equivalent thereto 
will not be granted where plaintiff can be fully 
compensated by money damages; 71 and an action 
at law for damages for breach of contract cannot 
be successfully maintained unless, of course, it ap¬ 
pears that the contract alleged to have been made 
was in fact entered into 72 and the promised serv¬ 


ices were performed. 73 Where the claim or suit is 
based on the alleged contract, and either specific 
performance or damages for breach thereof are 
sought, it is essential to allowance, recovery, or 
relief that the promise shall have been definite, 74 
as well as contractual and irrevocable; 75 but in¬ 
definiteness is not fatal where the claim is on 
quantum meruit. 76 Services voluntarily performed 
with the mere hope of receiving a legacy are con¬ 
sidered supra §§ 370 b, 371 a, b (1) ; and contracts 
for testamentary or similar disposition of property 
at death are treated generally in the C.J.S. title 
Wills §§ 111-126, also 68 C.J. p 565 note 2-p 602 
note 30. 

Modified contract. Where deceased agreed to 
make a will in plaintiff’s favor in consideration of 
his performing certain services, plaintiff’s recovery 
cannot be defeated on the ground of his breach 
where decedent acquiesced in the modification of 
the contract. 77 

Contract for benefit of another . Where a hus¬ 
band orally agreed to perform services for dece- 


ino, App., 169 So. 186—McNamara's 
Succession, 18 So. 908, 48 La.Ann. 
45. 

Miss.—Ellis v. Berry, 110 So. 211, 
145 Miss. 652. 

N.J.—Mulrooney v. O'Keefe, 121 A. 

721, 98 N.J.Law 853. 

N.Y.—In re Ethier’s Estate, 255 N. 

Y.S. 429, 142 Misc. 441. 

Ohio.—Struble v. Struble, 182 N.E. 

48, 42 Ohio App. 353. 

Pa.—In re Schoenbachler's Estate, 
165 A. 505, 310 Pa. 396—Conkle v. 
Byers’ Ex'r, 127 A. 848, 282 Pa. 
375—Szusta v. Krawiec, 19 A.2d 
495, 144 Pa.Super. 530, affirming 
34 Luz.Leg.Reg. 61. 

Tex.—Roberts v. Carlisle, Civ.App., 
287 S.W. 110—Kuhlman’s Estate v. 
Ross, Civ.App., 220 S.W. 564. 

24 C.J. p 287 note 36. 

63. U.S.—Bank of Commerce & 
Trust Co. v. Quirk, C.C.A.Tenn„ 
284 F. 411. 

Ala.—Hendrix v. Pique, 185 So. 390, 
237 Ala. 49. 

Cal.—Lauritsen v. Goldsmith, 279 P. 

168, 99 Cal.App. 671. 

La.—Succession of Peres, App., 174 
So. 130. 

Me.—Pelletier v. Deering, 164 A. 195, 
131 Me. 462. 

Miss.—First Nat. Bank v. Owen, 171 
So. 4, 177 Miss. 339. 

Mo.—Blackwell v. De Arment’s Es¬ 
tate, App., 300 S.W. 1035. 

NY.—In re Green’s Estate, 283 N.Y. 
S. 857 r 246 App.Div. 738—In re 
Wood's Will, 201 N.Y.S. 716, 207 
App.Div. 41. 


N.C.—Brown v. Williams, 145 S.E. 
233, 196 N.C. 247. 

Ohio.—Corbin v. Bort, App., 35 N.E. 
2d 984. 

Tenn.—Brown v. Fuqua, -9 Tenn.App. 

22 . 

24 C.J. p 287 note 36 [c], [d]. 

It is otherwise if plaintiff made 
contract with deceased to make mu¬ 
tual wills in consideration of servic¬ 
es to be performed by plaintiff, and 
plaintiff failed to perform such serv¬ 
ices, since contract was not for pay¬ 
ment in money.—Boyle v. Dudley, 
179 A. 11, 87 N.H. 282. 

64. Conn.—Appeal of Spurr, 163 A. 
608, 116 Conn. 108. 

Mo.—Ver Standig v. St. Louis Union 
Trust Co., 62 S.W.2d 1094, 228 Mo. 
App. 1242. 

Okl.—Poole v. Janovy, 268 P. 291, 
131 Okl. 219. 

Wis.—Kessler v. Olen, 280 N.W. 352, 
228 Wis. 662, rehearing denied 281 
N.W. 691, 228 Wis. 662. 

24 C.J. p 288 note 37. 

65 . Cal.—Burr v. Floyd, 31 P.2d 402, 
137 Cal.App. 692—Colwell v. Gard¬ 
ner, 14 P.2d 825, 126 Cal.App. 403 
—Lauritsen v. Goldsmith, 279 P. 
168, 99 Cal.App. 671. 

Mo.—Ver Standig v. St. Louis Un¬ 
ion Trust Co., 62 S.W.2d 1094, 228 
Mo.App. 1242. 

©6. Me.—Pelletier v. Deering, 164 A. 
195, 131 Me. 462. 

Mo.—Ver Standig v. St. Louis Un¬ 
ion Trust Co., 62 S.W.2d 1094, 228 
Mo.App. 1242. 

67. Mo.—Ver Standig v. St. Louis 
Union Trust Co., supra. 
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Enforcement of contract to bequeath 
or devise property by specific per¬ 
formance or equivalent relief gen¬ 
erally see the C.J.S. title Specific 
Performance § 87, also 58 C.J. p 
1060 note 63—p 1063 note 98. 

68. Me.—Pelletier v. Deering, 164 A. 
195, 131 Me. 462. 

69. Ala.—Hendrix v. Pique, 185 So. 
390, 237 Ala. 49. 

Me.—Brickley v. Leonard, 149 A. 833, 
129 Me. 94. 

Or.—Harris v. Craven, 91 P.2d : 302, 
162 Or. 1. 

70. - Iowa.—Ballard v. Miller, 229 N. 
W. 159, 210 Iowa 1144. 

71. Me.—Pelletier v. Deering, 164 
A. 19 5, 131 Me. 462. 

72. Del.—Rash v. Equitable Trust 
Co., 159 A. 839, 5 W.W.Harr. 139. 

73. N.H.—Boyle v. Dudley,, 179 A 
11, 87 N.H. 282. 

74. N.Y.—In re Wetterau, 182 N F. 
S. 521. 

24 C.J. p 288 note 38. 

Promises held not too vague or in¬ 
definite 

Mass.—Dixon v. Damson, 136 N.E. 
346, 242 Mass. 129. 

N.Y.—In re Seifried’s Estate, 224 N. 
Y.S. 275, 130 Misc. 229. 

75. N.J.—Eggers v. Anderson, 49 A. 
•578, ©3 N.J.Eq. 264, ‘55 L.R.A. ‘570, 
reversing 47 A. 727, 6J N.J.Eq. 85. 

Pa.—Jordan v. Dutton, 1 Phila. 437. 
Ti©. Pa.—In re Schoenbachler's Es¬ 
tate, 17 Pa.Dist. & Co. 455, af¬ 
firmed 165 A. 505, 310 Pa. 396. 
77. Mont.—Gauss v. Trump, 135 P. 
•910, 48 Mont. 92. 
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dent in consideration of a devise of realty to his 
wife and, although the contract is within the stat¬ 
ute of frauds, the facts are such that specific per¬ 
formance may be granted at the instance of the 
wife suing in her own right, the husband may not 
claim in quantum meruit for his own benefit and 
in derogation of his wife’s right to specific per¬ 
formance. 78 

Promise partly or totally fulfilled. If the prom¬ 
ise has been fulfilled, the claimant cannot claim 
anything further, 79 but even though a legacy has 
been left to the claimant, if such legacy is clearly 
insufficient to compensate for the services ren¬ 
dered, additional compensation may be allowed. 80 
There is no presumption of payment. 81 

Measure of allowance or recovery. As already 
stated, the reasonable value of the services rendered 
is the measure of allowance or recovery on quan¬ 
tum meruit. So also such reasonable value is the 
measure of allowance or recovery where there was 
a mere general promise to compensate by will, with¬ 
out specifying the amount of a money legacy or 
referring to property. 82 On the other hand, where 
the claim or suit is for damages for breach of a 
valid and enforceable contract which is sufficient¬ 
ly definite or comprehensive for this purpose, the 
allowance or recovery may and should be of the 
thing promised, if money, or its value, if property. 83 

Where decedent entered into an oral agreement 
to devise real property, and such agreement is un¬ 
enforceable by reason of the statute of frauds, the 
measure of allowance or recovery, according to 


some authorities, is the value of the services and 
not the value of the property; 84 but other authori¬ 
ties take the view that, notwithstanding the con¬ 
tract was oral and the subject matter was land, the 
allowance or recovery may be for the value of the 
property and not merely the value of the serv¬ 
ices ; 85 and still other authorities deem the measure 
of recovery to be either the reasonable value of the 
services or the value of the property promised ac¬ 
cordingly as, on the one hand, the benefit to de¬ 
cedent can be measured by ascertaining the rea¬ 
sonable value of the services or, on the other hand, 
such benefit cannot be measured by ordinary pe¬ 
cuniary standards. 86 

§ 374. Loans or Advances to Decedent 

A claimant may hold a decedent’s estate responsible 
for the amount of loans and advances made to decedent 
during the latter’s life where the relationship of debtor 
and creditor is sufficiently shown, but may not hold the 
estate where no obligation of repayment is established, 
as where it appears that the moneys were actually ad¬ 
vanced for the personal benefit of claimant or on the 
sole credit of a third person. 

Loans or advances to decedent supported by suf¬ 
ficient consideration and creating a debtor and 
creditor relationship may be recovered from his 
estate. 87 Moneys paid out for his use and benefit, 
with his knowledge and consent, may be recovered 
without showing a positive direction or a definite 
writing, 88 and loans and advances are sometimes 
allowed on equitable principles by way of adjust¬ 
ment between the estate of a deceased spouse and 
the survivor, 89 or to other persons standing in a 


78 . Mo.—Ver Standig v. St. Louis 
Union Trust Co., 62 S.W.2d 1094, 
228 Mo.App. 1242. 

79. Ky.—Girty v. Girty, 203 S.W. 
730, 180 Ky. 786. 

Mich.—Finn v. Sowder, 10 3 N.W. 177, 
139 Mich. 623. 

21 C.J. p 288 note 41. 

80. N.Y.—Porter v. Dunn, 30 N.E. 
122, 131 N.Y. 314, reversing 16 N. 
Y.S. 77, 61 Hun 310. 

24 C.J. p 288 note 42. 

81. Iowa.—Gardner v. Marquis, 275 
N.W. 493, 224 Iowa 458. 

82 . Iowa.—In re Newson’s Estate, 
219 N.W. 305, 206 Iowa 514. 

N.Y.—In re Wood's Will, 201 N.Y.S. 

716, 207 App.Div. 41. 

Pa.i—In re Nusbaum’s Estate, 101 Pa. 
Super. 17. 

24 C.J. p 289~note 44. 

Award held, not excessive 
Minn.—In re Cooke’s Estate, 298 N. 
W. 672. 

83. Del.—Rash v. Equitable Trust 
Co., 159 A. 839, * W.W.Harr. 139. 


Iowa.—Ballard v. Miller, 229 N.W. 
159, 210 Iowa 1144. 

Mo.—Ver Standig v. St. Louis Un¬ 
ion Trust Co., 62 S.W.2d 1094, 228 
Mo.App. 1242. 

N.H.—Lemire v. Haley, 19 A.2d 436. 
Pa.—In re Elwood’s Estate, 164 A. 
617, '309 Pa. 505—In re Nusbaum’s 
Estate, 101 Pa. Super. 17. 

Wis.— -In re Beyschlag’s Estate, 231 
N.W. 165, 201 Wis. 613—In re 

Gunderson’s Will, 211 N.W. 791, 
191 Wis. 557. 

24 C.J. p 288 note 43. 

84. Conn.—Foley v. Coggins’ Estate, 
183 A. 25, 121 Conn. 97—Appeal of 
Spurr, 163 A. 60S, 116 Conn. 108. 

Pa.—In re Leppold’s Estate, 20 A.2d 
^'827, 145 1 Pa.Super. 60—Szusta v. 
Krawiec, 19 A.2d 495, 144 ^a.Super. 
530, affirming 34 Luz.Leg.Reg. 61— 
Blank's Estate* 12 Pa.Dist 720, 29 
Pa. Co. 174. 

85. Ka>n,—In re' Hutchison’s Estate, 
99 P.2d -992, 151 Kan. 333. 

86. Ky.—Sneed’s Ex’r v. Smith, 72 
S.W.2d 102*8, 255* Ky. 122—Small’s 
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Adm’r v. Peters, 26 S.W.2d 491, 233 
Ky. 576. 

87. Cal.—Fleming v. Fleming, 91 P. 
2d 602, 33 Cal.App.2d 342. 

24 C.J. p 289 note 45. 
Quasi-contractual obligation 

Remittances to deceased who need¬ 
ed financial aid created quasi con¬ 
tract which was valid claim against 
estate of deceased.—Succession of 
Savant, 132 So. 263, 15 La.App. 396. 

88. Mass.—Wirth v. Kuehn, 77 N.E. 
641, 191 Mass. 51. 

Mich.—Montgomery v. Montgomery, 
158 N.W. 117, 191 Mich. 398. 

24 C.J. p 289 note 45. 

83. Md.—Rullman v. Winterling, 60 
A. 468, 101 Md. 35. 

24 f C.J. p 289 note 46. 

Wife as creditor 

A wife asserting claim against 
husband's estate for mon^y loaned 
to husband by wife was entitled to 
be treated as any other creditor.— 
Morrison v. Morrison, ’ 4 S.E.2d 776, 
174 Vh. 58. 
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family relation to decedent. 90 The payment must, 
however, have been made under such circumstances 
as to impose on decedent an obligation to make re¬ 
payment and to establish the relation of debtor and 
creditor between him and the person making the 
payment, 91 and repayment from the estate of dece¬ 
dent will be refused where it appears that the al¬ 
leged loan or advance was actually for the benefit 
of claimant, 92 or that it was made to a third per¬ 
son and not to decedent. 99 Where decedent has 
borrowed money from an insurance company against 
his policy of life insurance, it is generally held that 
the amount of the loan is repayable only from the 
face of the policy and is not an obligation of the 
assured's estate. 94 Where children who were of 
age agreed that their father might use money be¬ 
longing to their deceased mother with which to 
bury her, they were not entitled to recover any part 


of the amount so expended from the estate of their 
father. 95 Where one promises that persons tak¬ 
ing up his notes shall be reimbursed out of his es¬ 
tate, the notes must be taken up during his life¬ 
time in order to create a liability against his es¬ 
tate, 96 but the agreement of decedent in his life¬ 
time, on receiving an accommodation note from 
plaintiff to be discounted, to pay and protect the 
note at maturity, is binding on his administrator. 97 

§ 375. Covenants of Decedent 

Generally speaking, executors and administrators 
are, to the extent of assets coming into their hands, 
responsible for the covenants of their decedents unless 
of a character clearly requiring decedents’ personal par¬ 
ticipation in their performance. 

A covenant by deed, mortgage, or other instru¬ 
ment will bind the covenantor's estate, if broken 
during his lifetime, 98 even though the executors 


90. N.Y.—Wamsley v. Wamsley, 62 
N.Y.S. 954, 48 App.Div. 330. 

24 C.J. p 289 note 47. 

91. Ky.—U. S. Trust Co. v. Fidelity 
& Columbia Trust Co., 281 S.W. 
530, 213 Ky. 575. 

N.Y.—In re Hayes’ Will, 169 N.E. 
120, 252 N.Y. 148, reversing 232 N. 
Y.S. 147, 224 App.Div. 634, modi¬ 
fying 229 N.Y.S. 113, 131 Misc. 806 
—Ill re Kleinman’s Estate, 262 N. 
Y.S. 863, 146 Misc. 747. 

24 C.J. p 289 note 48. 

Mother who borrowed money to 
loan to son cannot recover from son’s 
succession interest paid by her for 
such money.—Bunol v. Bunol, 122 So. 
718, 168 La. 534. 

92. La.—Farrar v. Johnson, 133 So. 
352, 172 La. 30. 

W.Va.—Holt v. Holt. 123 S.E. 53, 96 
W.Va. 337. 

Traveling 1 expenses 

Claim against estate for traveling 
expenses was properly rejected, 
where incurred for claimant’s per¬ 
sonal benefit.—Farrar v. Johnson, 133 
So. 3*52, 172 La. 30. 

93. Ky.—TJ. S. Trust Co. v. Fidelity 
& Columbia Trust Co., 281 S.W. 
530, 213 Ky. 575. 

Jboans to husband 

(1) Where children loaned money 
to their father and took his notes 
therefor, after the wife’s death they 
could not recover as for loans or 
advances to the wife on the theory 
that the loans made the husband 
were used to support .the wife and 
consequently became an obligation of 
her estate, it appearing that the wife 
did not sign the notes and that the 
money was not advanced to her per¬ 
sonally.—Wolff v. Vosseler, 290 S.W. 
694, 217 Ky. 733. 

(2) Where record did not show 
that husband purported to act on his 
wife’s account when . he, borrowed 


moneys, but disclosed that husband 
represented to lender that husband 
was acting for himself, money loaned 
to husband could not be recovered 
from wife’s estate on theory of rati¬ 
fication.—Fay v. Doyle, 95 F.2d 110, 
68 App.D.C. 199. 

94. N.Y.—Wagner v. Thieriot, 197 
N.Y.S. 560, 203 App.Div. 757, af¬ 
firming Wagner v. Thierot, 194 N. 
Y.S. 610, 118 Misc. 511, and affirm¬ 
ed 142 N.E. 295, 236 N.Y. 588. 

S.C.—South Carolina Nat. Bank of 
Columbia v. Bates, 178 S.E. 611, 
175 S.C. 168. 

Tenn.—Allen v. Southard, 151 S.W. 2d 
1072, 177 Tenn- 541. 

W.Va.—Holt v. Holt, 123 S.E. 53, 96 
W.Va. 337. 

24 C.J. p 289 note 48 [a]. 

Not ordinary loan. 

Transaction by which insurer ad¬ 
vanced money to insured on life poli¬ 
cies during insured’s life and insured 
assigned policies to insurer as se¬ 
curity for advances was not ordinary 
loan transaction obligating insured’s 
executor to pay advances as debt of 
estate and to disburse to legatee face 
value of policies bequeathed to her.— 
South. Carolina Nat. Bank of Colum¬ 
bia v. Bates, 178 S.E. 611, 175 S.C. 
168. 

Claim by insurer 

An insurance company cannot pre¬ 
sent against the estate of insured a 
claim for the amount of a policy 
loan, regardless of whether the loan 
agreement contained a promise to 
repay on demand, but can only de¬ 
duct the amount thereof from the 
sum due the beneficiary.—Wagner v. 
Thieriot, 197 N.Y.S. 560, 203 App.Div. 
757, affirming Wagner v. Thierot, 194 
N.Y.S. 610, 118 Misc. 511, and affirm¬ 
ed 142 N.E. 295, 236 N.Y. 588. 
Bights of beneficiary 
^(1), A widow, who was the benefi¬ 

121 


ciary under insurance policies on the 
life of her husband, cannot require 
the executors of his estate to pay 
the amount of policy loans made by 
the insurance companies to her hus¬ 
band in his lifetime.—Wagner v. 
Thieriot, supra. 

(2) Where life policy provided 
that advance would be made on as¬ 
signment of policy and on sole se¬ 
curity thereof and insured borrowed 
on policy and assigned it to insurer 
as security and insurer, on insured’s 
death, deducted from face of policy 
amount of indebtedness evidenced by 
note with interest and paid balance 
to beneficiary, beneficiary could not 
recover amount retained by insurer 
from insured’s estate on theory that 
the loan to insured was an indebted¬ 
ness of insured’s estate and that 
beneficiary should be subrogated to 
rights of insurer against the estate. 
This was true even if insured was 
mentally incapable of transacting 
business at time he executed note 
and procured advance from insurer. 
—Allen v. Southard, 151 S.W.2d 1072, 
177 Tenn. 541. 

95. Ky.—Hespen v. Hespen, 105 S. 
W. 99, 31 Ky.L. 1328. 

96. S.C.—Gaston v. Gaston, 61 S.E. 
393, 80 S.C. 157. 

24 C.J. p 289 note 50. 

97. N.Y.—Klein v. Runk, 114 N.Y.S. 
1062, 130 App.Div. 474. 

98. Ohio.—Cline v. Central Trust 
Co., 26 N.E.2d 794, 136 Ohio St 
502. 

Okl.—Harmon v. Nofire, 267 P. 650, 
131 Okl. 1. 

Wash.—Brownfield v. Holland, 114 P. 

890, 63 Wash. 86. 

24 C.J. p 289 note 52. 
i Retention of assets 

Lessee could require lessor's ad¬ 
ministrator to retain sufficient as¬ 
sets for payment of definite future 
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or representatives of the covenantor are not named 
in the covenant," and for a breach of a personal 
covenant of decedent the estate will be liable, al¬ 
though such breach occurs after his death, 1 where 
the contract does not terminate on the death of 
decedent. 2 However, an ordinary covenant against 
assignment does not bind the executor of the ten¬ 
ant and is not broken by transfer of the leased 
premises by operation of law, 3 the obligation of a 
lessor to warrant and defend his lessee's right of 
possession survives as an obligation of the lessor's 
estate, in event of his death before termination of 
the lease, only where he has claimed ownership 
of the premises, 4 and a claim for a breach of cove¬ 
nant running with the land, occurring after the 
death of the covenantor, is usually enforceable 
against the heir or devisee rather than against the 
estate. 5 

§ 376. Contracts of Guaranty or Suretyship 

The estate of a guarantor or surety may be held re¬ 
sponsible for claims under his contract accruing prior 
to his death, and the estate of a principal may be held 
liable by the surety for indemnity. Where the estate 
of a guarantor remains liable, such liability is not affect¬ 
ed by the making of a new contract on behalf of the 
personal representative which merely puts the old obli¬ 
gation into a new form. 

The estate of a guarantor 6 or surety 7 may be 
held responsible for claims arising under the con¬ 
tract which have accrued prior to his death. 

The effect of the death of a guarantor or surety 
as terminating the contract, and the liability of de¬ 
cedent's estate for claims arising under the contract 
of guaranty or suretyship are discussed in the C.J. 
S. title Guaranty § 37, also 28 C.J. p 929 notes 82- 
91, 24 C.J. p 290 note 56-p 291 note 67, and in the 
C.J.S. title Principal and Surety §§ 240, 249, and 
355, also 50 C.J. p 99 notes 58-65, p 192 notes 5 
and 6, 24 C.J. p 290 note 56-p 291 note 68. 


Where the estate is liable under decedent's con¬ 
tract of guaranty, it has been held that such lia¬ 
bility is not discharged by reason of the personal 
representative making a new contract of guaranty 
binding the estate, his act being a mere change in 
the form of the obligation to secure an extension 
of time. 8 

Death of principal. Sureties who have been com¬ 
pelled to pay the indebtedness of their principal 
have a legal demand for reimbursement, which is 
enforceable against the estate of the principal after 
his death, 9 and the fact that the surety paid the 
indebtedness out of the proceeds of stock given by 
the principal to the surety does not deprive the 
surety of the right to be repaid from the estate of 
the principal. 10 If a surety becomes administrator 
or executor of his principal, he need not bring a 
formal action to recover indemnity, but, from the 
assets in his hands, may retain the amount paid. 11 
Questions as to discharge of the guarantor or sure¬ 
ty by the death of his principal are considered in 
the C.J.S. title Guaranty § 70, also 28 C.J. p 993 
note 66, and in the C.J.S. title Principal and Sure¬ 
ty § 240, also 50 C.J. p 96 notes 10-15; and the 
right of the surety to proceed against the dis¬ 
tributees of the principal's estate is discussed in 
the C.J.S. title Principal and Surety § 307, also 50 
C.J. p 248 notes 92-93. 

§ 377. Unmatured and Contingent Claims 

Claims unmatured at the date of death may be al¬ 
lowed against the debtor's estate where the amount is 
presently determinable, although authorities disagree as 
to their allowance where the amount is not so determina¬ 
ble. Contingent claims, which may or may not ever be¬ 
come absolute, are not a proper charge as immediate 
burdens of the estate, but under statutes may be pre¬ 
sented in order that the executor or administrator may 
retain sufficient assets to meet them if and when they 
mature as absolute claims. Claims originally contingent 
may become proper charges against the estate where 


demands arising from covenants in 
lease binding on both.—Gilman v. 
Taylor, 165 N.E. 494, 266 Mass. 346. 
99. Pa.—McClure v. Gamble, 27 Pa. 
288. 

Va.—Harrison v. Sampson, 2 Wash. 
155, 2 Va. 155—Lee v. Cooke, 1 
Wash. 306, 1 Va. 306. 

1. Pa.—In re Fullmer’s Estate, 179 
A. 545, 319 Pa. 360. 

24 C.J. p 290 note 54. 

2. Pa.—Huffman v. Huffman, 166 A. 
570, 311 Pa. 123, reversing 161 A. 
444, 106 Pa.Super. 241. 

3. Cal.—Joost v. Castel, 91 P.2d 172, 
33 Cal.App.2d 138. 

4. La.—Sparks v. Dan Cohen Co., 
175 So. 590, 187 La. 830. 

Usufructuary 

The obligation of warranty of les¬ 


sor to warrant and defend lessee’s 
right of possession of leased prem¬ 
ises does not survive his death dur¬ 
ing the term of the lease, where 
lessor claimed to be and was in fact 
only the usufructuary.—Sparks v. 
Dan Cohen Co., supra. 

5- Conn.—Booth v. Starr, 5 Day 275, 
5 Awi.D. 149. 

24 C.J. p 290 note 55. 

6- Iowa.—Clark v. Langerak, 218 N. 
W. 280, 205 Iowa 748. 

N.T.—In re Witkind’s Estate, 4 N.Y. 
S.2d 933, 167 Misc. 885. 

Proper remedy by proceeding in 
court of probate and not by suit in 
equity.—Clark v. Langerak, 218 N.W. 
280, 205 Iowa 748. 

7. U.S.—U. S. ex rel. Wilhelm v. 
Chain, W.Va., 57 S.Ct. 394, 300 U. 
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S. 31, 81 L.Ed. 487, reversing, C.C. 
A., Chain v. Wilhelm, 84 F.2d 138, 
certiorari granted U. S. ex rel. Wil¬ 
helm v. Chain, 57 S.Ct. 47, 299 U. 
S. 531, 81 L.Ed. 391. 

Neb.—Brown v. Jacobs, 40 N.W. 137, 
24 Neb. 712. 

Va.—Coleman v. Stone, 7 S.E. 241, 
85 Va. 386. 

8. Wash.—Andrews v. Kelleher, 214 
P. 1056, 124, Wash. 517. 

9. Cal.—Hill's Estate, 7 P. 664, 67 
Cal. 238. 

Fla.—Walker v. Drew, 20 Fla. 908. 

50 C.J. p 248 notes 90, 91. 

10. Pa.—Kern’s Estate, 33 A. 129, 
171 Pa. 56. 

11. Va.—Powell v. White, 11 Leigh 
309, 52 Va. 309. 
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they become absolute before the death of the obligor 
or before final distribution of his estate. 

Under statutes or in the absence of contrary pro¬ 
visions, fixed claims which, although presently un¬ 
matured, will become due and payable in the future 
may be proper claims against the estate of dece¬ 
dent, 12 and the courts have allowed claims falling 
due in the future and presently computable as to 
amount, 13 and also items of indebtedness justly due 
from the estate although not presently computable 
as to amount. 14 Under the provisions of particular 
statutes, it has been held that unmatured but ab¬ 
solute claims may be'allowed against decedent's es¬ 
tate with the right of immediate enforcement lim¬ 
ited so that the estate may have opportunity to 
make payment in accordance with the contract 
terms, 15 and under other statutes it has been held 
that only demands which can be adjusted, as and 
for a sum certain in amount, and for which a pres¬ 
ent judgment can be rendered, may be recognized 
as claims against an estate, 16 and that only such 
unmatured debts as will become due on some speci¬ 


fied date, capable of ascertainment by the court at 
the time the claim is presented and allowed are 
contemplated. 17 Under some statutes no debt what¬ 
ever may be enforced against the real estate of 
decedent unless it is the subject of suit within a 
year. 18 Statutes requiring an heir or devisee to 
discharge the mortgage debt on property inherited 
or devised without resorting to the personal repre¬ 
sentative of the estate, do not affect the liability of 
such representative to pay interest on a mortgage 
debt owed by testator before death, since such ob¬ 
ligation is matured at the time of death. 19 Mere 
contingent claims may not properly be classified as 
debts payable after death, nor as “debts not due” 
within the meaning of statutes regulating payment 
of such debts by decedent's estate. 20 

A contingent claim against decedent's estate may 
be defined as one where the liability depends on 
some future event, which may or may not happen, 
and which therefore makes it uncertain whether 
there will ever be a liability. 21 The contingency 


12. Ark.—Cannon v. Hope Fertilizer 
Co., 2 S.W.2d 1100, 176 Ark. 435. 
Kan.—Jewell v. McFarland, 50 P.2d 
939, 142 Kan. 469, clarifying* In re 
Ross’ Estate, 40 P.2d 330, 141 Kan. 
40. 

Pa.—In re Ohnstrand’s Estate, 18 Pa. 

Dist. & Co. 611, 48 Montgr.Co. 262. 
Tenn.—Grigsby v. Ainsworth, 13 
Tenn.App. 372. 

Tex.—Ferguson v. Mounts, Civ.App., 
281 S.W. 616, 621, citing Corpus 
Juris. 

24 C.J. p 292 note 80. 

Allowance of vendor's claim 
against estate of deceased purchaser 
for amount owing, hut not yet due, | 
at present value thereof, as well as 
for amount past due, while expressly 
preserving right of estate to pay ac¬ 
cording to terms of contract was 
held permissible under statute relat¬ 
ing to allowance of claims against 
estate.—In re Lehman’s Estate, 259 
N.W. 407, 217 Wis. 512. 

13. Kan.—Jewell v. McFarland, 50 
P.2d 939, 142 Kan. 469, clarifying 
In re Ross’ Estate, 40 P.2d 330, 141 
Kan. 40. 

Puture installments of rent, where 
the amounts of the rent installments 
and the time when they are to be 
paid is fixed by the lease.—Jewell 
v. McFarland, 50 P.2d 939, 142 Kan. 
469, clarifying In re Ross’ Estate, 
40 F.2d 330, 141 Kan. 40. 

14. Kan.—Jewell v. McFarland, 50 
P.2d 939, 142 Kan. 469, clarifying 
In re Ross’ Estate, 40 P.2d 330, 141 
Kan. 40. 

Insurance premiums and taxes 

Where the amounts of insurance 
premiums and taxes could not he 


determined in advance, but the court 
could presently and finally adjudicate 
that such items constituted an in¬ 
debtedness justly due from, or owed 
by, the estate, to be discharged as 
accruing, according to the terms of 
a lease, such items were proper 
claims against the estate.—Jewell v. 
McFarland, 50 P.2d 939, 142 Kan. 469, 
clarifying In re Ross’ Estate, 40 P. 
2d 330, 141 Kan. 40. 

15. Neb.—In re Larson's Estate, 293 
N.W. 430. 138 Neb. 544. 

Puture installments under foreign 
divorce judgment 

Installments accruing after death 
of decedent, under foreign divorce 
judgment requiring payments for ten 
years for child’s support, constituted 
valid claim against estate.—Gains- 
burg v. Garbarsky, 289 P. 1000, 157 
Wash. 537. 

16. Mo.—Elms Realty Co. v. Wood, 
225 S.W. 1002, 285 Mo. 130. 

Puture rents, under a lease for a 

term of years, whzch may never ac¬ 
crue and become due and unpaid do 
not constitute a proper claim against 
the estate, even though the executrix 
may have taken possession of the 
leasehold.—Elms Realty Co. v. Wood, 
225 S.W. 1002, 285 Mo. 130. 

17. Ill.—Brown v. Rouse, 116 Ill. 
App. 513. 

Mo.—Wilbur v. Wilbur, App., 201 S. 
W. 387. 

24 C.J. p 293 note 81. 

18. Pa.—McGfann v. Allen, 140 A. 
552, 291 Pa. 574. 

19. N.T.—New Rochelle Trust Co. 
v. Hinton, 9 N.Y.S.2d 861, affirmed 
11 N.Y.S.2d 707, 256 App.Div. 724. 
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20. Ohio.—Meek v. City Nat. Bank 
& Trust Co., 30 N.E.2d 347, 65 Ohio 
App. 349. 

Puture rent installments under nine¬ 
ty nine-year lease 
A claim against the estate of a 
lessee of a ninety nine-year lease, 
renewable forever, for installments 
of rent which become due after death 
of lessee, is not a “debt not due” 
within meaning of that phrase as 
used in statute providing for the 
payment of “debts not due,” where 
the lessee during his lifetime had 
assigned the lease with the consent 
of the lessors. Such a claim is not 
a “debt” at all, but is no more than 
a mere contingent claim which may 
never fall due.—Meek v. City Nat. 
Bank & Trust Co., supra. 

21. Mo.—Howard’s Estate v. Howe, 
131 S.W.2d 517, 344 Mo. 1245. 

Neb.—In re Edwards’ Estate, 294 N. 
W. 422, 138 Neb. 671—In re Mont¬ 
gomery’s Estate, 274 N.W. 487, 133 
Neb. 153—Parker v. Luehrmann, 
252 N.W. 402, 126 Neb. 1—In re 
Ayres' Estate, 243 N.W'. 274, 123 
Neb. 453—In re Bolton’s Estate, 
238 N.W. 358, 121 Neb. 737—In re 
Golden’s Estate, 233 N.W. 893, 120 
Neb. 232, affirming 231 N.W. 837, 
120 Neb. 232. 

Vt.—O’Connor v. Lape’s Estate, 3 
A.2d 554, 110 Vt. 217. 

Liability uncertain and indet ermin- 

able 

“Contingent claim” against estate 
is one where absolute liability de¬ 
pends on some future event which 
may never happen and which renders 
such liability uncertain and indeter¬ 
minable.—In re Baldwin's Will, 284 
N.Y.S. 761, 157 Misc. 538. 
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does not relate to the amount which may be recov¬ 
ered, but to the uncertainty whether any amount 
will ever become due, 22 and liability may be ab¬ 
solute although the amount due is unliquidated or 
the damages are undetermined. 23 

A debt depending on some contingency which 
may never happen is not, as a general rule, one 
which may be said to be owing by decedent in such 


sense as to be an immediate burden on the assets 
or presently provable against the estate. 24 How¬ 
ever, a creditor of decedent’s estate is entitled to 
his day in court whether his claim is absolute or 
contingent, 25 and under statutory provisions, it 
may be proper to present and prove contingent 
claims, and the representative of the estate may be 
obligated to retain funds sufficient to pay such 
claims if and when they may fall due, 26 and if the 


Ordinary acceptation 

In view of the fact that the phrase 
“contingent claim’* is nowhere de¬ 
fined in the Probate Code, it would 
be presumed that the legislature in¬ 
tended it to be construed in its ordi¬ 
nary and accepted meaning as one, 
the liability on which is dependent 
on some uncertain future event that 
may or may not occur.—Pierce v. 
Johnson, 23 N.E.2d 993, 136 Ohio St. 
95, 125 A.L.R. 867. 

Where liability nonexistent 

Under a contract whereby a con¬ 
tractor was to make repairs on a 
building to be paid for in the rents 
from the tenants of the building, 
contractor’s demand could not consti¬ 
tute a contingent claim against own¬ 
er’s estate, where owner had not 
collected any rentals during his life¬ 
time, and the executors had not col¬ 
lected any rents until after the time 
for filing claims had expired.—Burke 
& Farrar v. Campbell, 224 P. 9, 128 
Wash. 646. 

Claims held contingent 

(1) Rent and taxes to accrue in 
future under lease for term of years. 
—In re Wishnick’s Estate, 271 N.W. 
244, 199 Minn. 153. 

(2) Claim for bank stockholder’s 
liability, until it is judicially deter¬ 
mined.—In re Edwards* Estate, 294 
N.W. 422, 138 Neb. 671. 

(3) Liability of estate of deceased 
stockholder in reference to distribu¬ 
tion of corporate assets.—Howard’s 
Estate v. Howe, 131 S.W.2d 517, 344 
Mo. 1245. 

(4) Judgment pending appeal, with 
bond staying execution.—Hodde v. 
Teutenberg, 221 S.W. 129, 204 Mo. 
App. 73. 

(5) Claim by estate of deceased 
mortgagee against estate of deceased 
mortgagor of real estate* based on a 
bond and mortgage, until a deficien¬ 
cy judgment was established.—In re 
McLaren’s Estate, 14 N.Y.S.2d 903, 
172 Misc. 205. 

(6) Installments of rent to fall 
due in future in view of right re¬ 
served to lessor of reentry and ter¬ 
mination of lease.—In re Suderov’s 
Will, 274 N.Y.S. 621, 154 Misc. 214. 

(7) Claim of mortgagee under as¬ 
sumption agreement, where there has 
yet been no default and where due 
date of principal has not yet oc¬ 


curred at time within which to file 
claims.—In re Smathers' Will, 274 
N.Y.S. 717, 153 Misc. 132. 

(8) Claim for nominal damages 
for breach of warranty against en¬ 
cumbrances.—O’Connor v. Lape’s Es¬ 
tate, 3 A.2d 554, 110 Vt. 217. 

(9) Liability for unascertained de¬ 
ficiency judgment on foreclosure of 
mortgage.—In re Perkins’ Estate, 204 
N.Y.S. 667, 122 Misc. 593. 

(10) Claim for unmatured amount 
of mortgage running many years be¬ 
yond mortgagor’s lifetime.—In re 
Littleton’s Estate, 223 N.Y.S. 470, 
128 Misc. 845. 

Claims held not contingent 

(1) Claim for damages consequent 
on services in submitting to blood 
transfusion which deceased agreed to 
pay.—Standiford v. Cantrell, 262 P. 
800, 87 Cal.App. 736. 

(2) Note secured by mortgage al¬ 
though deficiency judgment may be 
obtained.—In re Golden’s Estate, 233 
N.W. 893, 120 Neb. 232, affirming 231 
N.W. 837, 120 Neb. 232. 

(3) Grantee’s liability on note and 
mortgage under assumption clause 
in deed, although theory deficiency 
judgment may be obtained.—In re 
Ayres’ Estate, 243 N.W. 274, 123 Neb. 
453. 

(4) Judgment on a surety bond.— 
Kemp v. Brock's Estate, 119 A. 396, 
96 Vt. 347. 

(5) Contract for payments in lieu 
of alimony.—Minneapolis Trust Co. 
v. Birkholz, 215 N.W. 223, 172 Minn. 
231. 

22. Mo.—Howard’s Estate v. Howe, 
131 S.W.2d 517, 344 Mo. 1245. 

Neb.—Parker v. Luehrmann, 252 N. 
W. 402, 126 Neb. 1—In re Bolton’s 
Estate, 238 N.W. 358, 121 Neb. 737. 
Claim valid although, portion con¬ 
tingent 

That part of claim against deceas¬ 
ed’s estate is contingent in that the 
precise amount is unknown does not 
invalidate entire claim, but merely 
requires such part to be particular¬ 
ized.—Standiford v. Cantrell, 262 P. 
800, 87 Cal.App. 736. , 

23. Mo.—Howard's Estate v. Howe, 
131 S.W.2d 517, 344 Mo. 1245. 

24. U.S.—Pufahl v. Parks’ Estate, 
57 S.Ct. 151, 299 U.S. 217, 81 L.Ed. 
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133, affirming In re Park’s Estate, 
283 Ill.App. 95, certiorari granted 
Pufahl v. Parks’ Estate, 56 S.Ct. 
749, 298 U.S. 649, 80 L.Ed. 1378, 
applying Illinois law. 

Ark.—Parks v. Murphy, 266 S.W. 673, 
166 Ark. 564. 

Ill.—-Howard v. Swift, 190 N.E. 102, 
356 Ill. 80. 

Mich.—In re Jeffer’s Estate, 261 N. 
W. 271, 274, 272 Mich. 127, citing 
Corpus Juris. 

Miss.—Pigford v. Coulter, 148 So. 
222, 166 Miss. 41, citing Corpus 
Juris. 

Neb.—Parker v. Luehrmann, 252 N. 
W. 402, 405, 126 Neb. 1, citing Cor¬ 
pus Juris—In re Bolton’s Estate, 
238 N.W. 358, 121 Neb. 737. 

N.Y.—In re Bernard’s Estate, 26 N. 
Y.S.2d 767, 176 Misc. 132—In re 
Perkins' Estate, 204 N.Y.S. 667, 122 
Misc. 593. 

Pa.—In re Geiger’s Estate, 19 Pa. 
Dist. & Co. 427. See In re Reek’s 
Estate, 56 Montg.Co.L. 312. 

24 C.J. p 293 note 84. 

Unenforceable in probate court 

A claim not absolute or certain is 
not enforceable in probate court 
against an estate.—Howard’s Estate 
v. Howe, 131 S.W.2d 517, 344 Mo. 
1245. 

25. N.Y.—In re Goldowitz’ Estate, 
12 N.Y.S.2d 221, 226, 171 Misc. 198. 

Regarded as “claim” even if contin¬ 
gent 

"The mere fact that a claim 
against an estate is unliquidated, 
conditional, or contingent, does not 
vary the essential basic fact that it 
is nevertheless a claim, and that-the 
rights of the individual holding it 
are those of a creditor in the ordi¬ 
nary sense. These rights the fidu¬ 
ciary can knowingly disregard only 
at his peril."—In re Goldowitz’ Es¬ 
tate, supra—In re Shafran’s Estate, 
257 N.Y.S. 234, 239, 143 Misc. 754. 

26. Cal.—Southern Pac. Co. v. Ca- 
tucci, App., 118 P.2d 494. 

Kan.—In re Ross’ Estate, 40 P.2d 
330, 141 Kan. 40, clarified Jewell v. 
McFarland, 50 P.2d 939, 142 Kan. 
469. 

N.Y.—In re Delaney’s Estate, 285 N. 
Y.S. 829, 158 Misc. 458—In re Mc¬ 
Intyre's Estate, 259 N.Y.S. 73, 144 
Misc. 177:—In re Weissman’s Will, 
250 N.Y.S. 500, 140 Misc. 360. 
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claim falls within the purview of the statute, 27 such 
a statute not being applicable in the case of claims 
which are not contingent but are merely unma¬ 
tured. 28 Under some statutes, a contingent claim 
may be presented at the audit of the account of 
the representative of decedent’s estate, 29 and the 
contingent character of the claim does not excuse 
failure to present it at such audit. 30 

Claims originally contingent but becoming ab¬ 
solute prior to decedent’s death are allowable 
against his estate, 31 claims contingent in decedent’s 
lifetime may be enforceable against his estate on 
the occurrence of the contingency after his death, 32 
and likewise claims which mature and become ab¬ 
solute before distribution of decedent’s estate may 
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be enforceable against it in the probate court. 33 
Where a claim, contingent in character when it 
occurs, subsequently becomes absolute and matured, 
it may and should be presented against decedent’s 
estate as a matured obligation. 34 

§ 378. Debts Payable after Death 

The fact that a debt or obligation incurred by de¬ 
cedent in his lifetime is by its terms payable after his 
death does not preclude its enforcement against his es¬ 
tate. 

The fact that a debt or obligation contracted by- 
decedent in his lifetime is by its terms not payable 
until after his death does not preclude its enforce¬ 
ment against his estate, 35 and a contract for pay- 


Pa.—In re Jones’ Estate, 28 Pa.Dist. 

& Co. 657. 

Wash.—Andrews v. Kelleher, 214 P. 

1056, 124 Wash. 517. 

24 C.J. p 293 notes 86, 87. 

Mortgage 

Mortgagees, on death of obligor 
on mortgage bond, can prove contin¬ 
gent claim against obligor’s estate.— 
In re Delaney’s Estate, 285 N.Y.S. 
829, 158 Misc. 458. 

Presentation of claim held sufficient 
Cal.—Dabney v. Dabney, 51 P.2d 

108, 9 Cal.App.2d 665. 

Convenience to estate 

Allowance of claim by former wife 
for amount to become due under de¬ 
cedent’s contract for support of 
minor child was held not error, even 
though child might not live to ma¬ 
jority and consequently there might 
not be so much due, as it would be 
both expensive and inconvenient to 
hold the estate open for several 
years on account of such contingen¬ 
cy.—Sharpe v. Sharpe, 243 P. 274, 120 
Kan. 305. 

27. N.Y.—In re Taubin’s Estate, 219 

N.Y.S. 494, 128 Misc. 515. 

Vt.—Vermont-People’s Nat. Bank v. 

Robbins’ Estate, 166 A. 6, 105 Vt. 

283. 

Accommodation, indorsers may not, 
before distribution of their princi¬ 
pal’s insolvent estate, prove their 
claims against it for the purpose of 
collecting such moneys as they may 
have to pay by reason of default in 
payment of the full principal of the 
notes, as this would in effect pre¬ 
clude distribution of the estate to 
the "regular” or main creditors.—In 
re Taubin's Estate, 219 , N.Y.S. 494, 
128 Misc. 515. 

Partnership 

Such statutes have been held in¬ 
applicable in the case of the dissolu¬ 
tion of a partnership by death of a 
member, and in any event no claim 
can be presented against the estate 
of the deceased member without 


first having a partnership account¬ 
ing.—Sharp v. Sharp, 180 P. 580, 54 
Utah 262. 

28. Neb.—In re Larson’s Estate, 293 
N.W. 430, 138 Neb. 544. 

Note falling due in future 

The statute dealing with contin¬ 
gent claims against a decedent’s es¬ 
tate and the statute dealing with 
claims not capable of being present¬ 
ed within time limited, and limita¬ 
tion of time for presentation after 
becoming absolute, are applicable 
only to “contingent claims,” and 
hence are not applicable to a note or 
any liability against the maker's es¬ 
tate arising out of the note, since 
note and liability thereon are not 
“contingent claims."—In re Larson’s 
Estate, supra. 

29. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming, D.C., 25 F. 
Supp. 945, applying Pennsylvania 
practice. 

30. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming, D.C., 25 F. 
Supp. 945. 

Creditor denied subsequent relief 

where he failed to present at the 
audit of the executor’s account a 
claim which admittedly was then 
contingent.—Hart v. Burke, C.C.A. 
Pa., 108 F.2d 82, affirming, D.C., 25 F. 
Supp. 945. 

31. Vt.—Sargent v. Kimball, 37 Vt. 
320. 

32 . U.S.—Davidson v. Rafferty, D.C. 
N.Y., 34 F.2d 700, affirmed, C.C.A., 

. 39 F.2d 1022. 

Agreement to transfer assets on in¬ 
corporation of partnership 
Agreement of members of merged 
partnership to give one-seventh in¬ 
terest in event of incorporation, in 
return for transfer of assets to part¬ 
nership, was enforceable against 
partner's representatives where in¬ 
corporation took place after his 
death.—Davidson v. Rafferty, supra. 

33 . Minn.—In re Vogtel’s Estate, 
196 N.W. 939, 158 Minn. 106. 
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Stockholder’s liability 

The enforcement of the constitu¬ 
tional liability of decedent stock¬ 
holder in an insolvent domestic cor¬ 
poration is properly made in the 
probate court, whenever an order of 
assessment has been made before 
the final settlement and distribution 
of decedent’s estate.—In re Vogtel’s 
Estate, supra. 

34^ III.—In re Tauber’s Estate, 262 
Ill.App. 614, affirmed Foreman v. 
State Trust & Sav. Bank, 180 N.E. 
827, 348 Ill. 280. 

Murder as waiver of contingency of 
survivorship 

Where an antenuptial settlement 
provided that the husband would 
pay the wife twenty thousand dol¬ 
lars if she survived him, and later 
the husband killed the wife, and 
thus made it impossible for her to 
survive him, he thereby waived the 
condition of survivorship and the 
obligation changed from a contingent 
to an absolute one and the claim be¬ 
came a matured obligation which 
could be presented against his estate 
on his committing suicide after kill¬ 
ing his wife.—In re Tauber’s Estate, 
supra. 

35. Ark.—Searcy v. Clark, 82 S.W.2d 
839, 190 Ark. 1069. 

Cal.—Patterson v. Chapman, 176 P. 
37, 179 Cal. 203. 

Ind.—Schweitzer v. Bales’ Estate, 
129 N.E. 632, 74 Ind.App. 682. 

Mo.—Schrage v. Hutt, 252 S.W. 658. 
N.H.—American University v. For¬ 
bes, 183 A. 860, 88 N.H. 17. 

S.D.—Jensen v. Jensen’s Estate, 253 
N.W. 619, 62 S.D. 496. 

24 C.J. p 293 note 82. 

Note as gift 

A promissory note not under seal 
with intent to be a gratuitous gift 
and payable after the death of the 
maker is not an enforceable claim 
against his estate.—Ruetschlin’s Es¬ 
tate, 19 Pa.Dist. & Co. 45. 

Note payable on sale of property 
Under note construed as payable 
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ment by the promisor’s executor or administrator 
creates a debt equally as binding as though the 
promise had been for payment by the promisor 
himself. 36 

§ 379. Claims Founded in Tort 

The estate of a deceased tort-feasor may be held 
liable for claims arising out of torts which survive his 
death. 

Where a claim growing out of tort survives the 
tort-feasor’s death, under principles considered in 
Abatement and Revival §§ 138-148, claimant may 
hold the estate of the tort-feasor responsible, 37 but 
where the alleged tort is not proved there may be 
no recovery. 38 

What law governs. The law of the state where 
the tort was committed, and not that of the state 
wherein recovery may be sought, controls recovery 
against the estate of the deceased tort-feasor. 39 


§ 380. Taxes and Assessments 

The personal representative of a decedent's estate 
may and should pay in the usual course of administration 
taxes constituting liabilities of the estate, whether ma¬ 
turing as liens before or after death of his decedent; 
but he should not pay taxes which do not constitute such 
liabilities. 

The estate of a decedent is not fully administered 
and there can be no valid final settlement of the 
administrator until all demands growing out of 
the assessment of taxes against the estate have been 
paid or provided for, 49 and the decedent may by 
will direct the mode and manner of the manage¬ 
ment of his estate and payment of taxes due on 
realty. 41 Personal assessments charged against 
decedent during his lifetime, or taxes or assess¬ 
ments chargeable rightfully against the personal es¬ 
tate in the due process of settlement, are payable by 
the representative on their preferential footing, 42 
and the representative should also pay assessed 
taxes which became a lien on decedent’s real es¬ 
tate before his death. 43 On the other hand, an 


either -when maker sold certain prop¬ 
erty in her lifetime or when her per¬ 
sonal representatives should sell it, 
the debt became due when surviving 
devisees disposed of their interests in 
the property, in view of their legal 
obligation to apply any consideration 
received by them to payment of the 
debt; and the statutory limitation on 
the commencement of a proceeding 
for the sale of realty of a decedent 
does not affect the substantive right 
to recover.—O'Brien v. O’Brien, 16 
N.Y.S.2d 799. 

Debt payable on. death 

A debt payable on debtor's death 
may be asserted as claim against his 
estate.—Logan v. Hite, 13 N.E.2d 702, 
214 Ind. 233. 

36 . N.J.—Harrison v. Vreeland, 38 
N.J.Law 366. 

N.Y.—Hegeman v. Moon, 15 N.Y.S. 
596, 60 Hun 412, affirmed 30 N.E. 
487, 131 N.Y. 462. 

37. Pa.—In re Cooke’s Estate, 12 Pa. 
Dist. & Co. 503, 41 Lanc.L.Rev. 417. 

Va.—Long v. Long, 144 S.E. 447, 151 
Va. 156. 

Wash.—Yakima Shoe Co. v. Sum¬ 
mers, 267 P. 47, 147 Wash. 661. 

24 C.J. p 294 note 89. 

Fraud. 

Where a person during his lifetime 
received a part of complainant’s 
property as the result of a fraud, 
and participated in and was a party 
to a conspiracy to deprive complain¬ 
ant of his property, his estate may 
be held liable for the value of what¬ 
ever property he received.—Edmond¬ 
son v. Jones, 85 So. 799, 204 Ala. 133. 

38. Ark.—McCombs v. Mansfield, 106 
S.W.2d 579, 194 Ark. 208. 


39 . N.C.—Suskin v. Hodges, 4 S.E.2d 
891, 216 N.C. 333. 

40. Ind.—Cornet v. Guedelhoefer, 36 
N.E.2d 933, mandate modified on 
other grounds 37 N.E.2d 681. 

Mo.—State ex rel. and to Use of 
Rudder v. Haphe, 31 S.W.2d 788, 
326 Mo. 460, followed in State ex 
rel. and to Use of Rudder v. Guest, 
31 S.W.2d 791. 

Debt to be paid before distribution 
Taxes due the United States, state, 
county, or city constitute a “debt” 
against the estate of the decedent, 
which must be paid before it is sub¬ 
ject to distribution to his heirs or 
devisees.—Van Hoozer v. Myers, 224 
P. 977, 98 Okl. 243. 

On executor's final account, amount 
due for taxes of every nature should 
be ascertained and paid.—In re Fehl- 
mann’s Estate, 292 P. 1027, 134 Or. 
46. 

41. rex.—Highland Park Independ¬ 
ent School Dist. v. Thomas, Civ. 
App., 139 S.W.2d 299. 

42 . Iowa.—In re Oelwein’s Estate, 
251 N.W. 694, 217 Iowa 1137. 

Mo.—State ex rel. and to Use o{ 
Rudder v. Haphe, 31 S.W.2d 788, 
326 Mo. 460, followed in State ex 
rel. and to Use of Rudder v. Guest, 
31 S.W.2d 791. 

N.J.—In re Hazeltine's Estate, 177 
A. 108, 111, 13 N.J.Misc. 152, cit¬ 
ing Corpus Juris, and reversed on 
other grounds 182 A. 357, 119 N. 
J.Eq. 308, affirmed 187 A. 177, 121 
N.J.Eq. 49. 

Ohio.—In re Harper’s Estate, 26 Ohio 
N.F.,N.S., 431. 

Or.—In re Banfield's Estate, 299 P. 
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323, 137 Or. 256, rehearing denied 
3 P.2d 116, 137 Or. 256. 

24 C.J. p 294 note 91. 

Taxes for year preceding death 
Where intestate is alive on Janu¬ 
ary 1, taxes for preceding year are 
“charge” on intestate’s realty within 
statute requiring administrator to 
pay taxes which are “charge” 
against realty at intestate’s death.— 
Riley v. Akin, 45 S.W.2d 122, 226 Mo. 
App. 735. 

Taxation of property of decedents' 
estates generally see Taxation § 
101, also 61 C.J. p 214 note 64-p 
215 note 85. 

43 . Neb.—In re Badberg's Estate, 
264 N.W. 467, 130 Neb. 216—Millett 
v. Early, 20 N.W. 352, 16 Neb. 266. 
Ohio.—Shannon v. Dresbach,’ 30 Ohio 
N.P.,N.S., 301. 

24 C.J. p 294 note 92. 

Absolute character of obligation 
Administrator has absolute obliga¬ 
tion to pay taxes assessed on prop¬ 
erty of deceased prior to his death.— 
In re Collins' Estate, 286 N.Y.S. 506, 
158 Misc. 798. 

Permissible payment 

Administrator properly paid taxes, 
assessments, and water payments on 
property constituting only assets of 
decedent's estate, since such sums 
would otherwise have been deducti¬ 
ble from sale price of property and, 
therefore, such payment was benefi¬ 
cial to estate.—In re Collins’ Estate, 
286 N.Y.S. 506, 158 Misc. 798. 

Estate of deceased life tenant 
N.J.—Asmus v. Asmus, 194 A. 884, 
122 N.J.Eq. 485. 

Tax sales as “payment” 

Where city of Buffalo and county 
of Erie became purchasers at tax 
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executor or administrator should not pay taxes not 
constituting a liability of the estate, 44 or assess¬ 
ments for improvements which are a charge only 
against the land and not properly speaking a lia¬ 
bility of the general assets of the estate. 45 The 
estate of one having no interest in land cannot be 
charged with taxes paid thereon by another. 46 
Statutes making property omitted from assessment 
by the owner subject to assessment after his death 
are not retroactive and are not enforceable against 
an executor whose rights became vested before the 
passage of such statutory provision. 47 

Taxes accruing after the death of decedent are 
not debts or demands against his estate to be paid 
in the course of administration 48 unless they have 
been assessed against it, 49 and in the ordinary 


course of administration the personal representa¬ 
tive should not pay taxes on realty formerly owned 
by his decedent where such realty passes directly 
to devisees or heirs. 50 An executor or adminis¬ 
trator who is lawfully and properly in possession 
or control of the real estate may properly pay tax¬ 
es assessed thereon after decedent’s death, and 
should receive credit therefor in his accounts, 51 
unless the benefits which he has personally derived 
from such possession are such as to offset the ex¬ 
penditure for this purpose; 52 but, save so far as 
he may have special authority over the real estate 
to sell or manage it, or may need it specially to sell 
for the payment of debts, he is not warranted in 
paying taxes on it assessed or levied after dece¬ 
dent’s death, since these are charges on the land 
for the heirs or devisees to pay. 53 If the land is 


sales of part of real estate of dece¬ 
dent prior to his death and received 
tax certificates therefor, tax sales 
resulted in “payment’' and discharge 
of such taxes, notwithstanding right 
of redemption of property had not 
terminated at time of decedent’s 
death, and hence there were no “tax¬ 
es” required to be paid by adminis¬ 
trator in preference to claims of oth¬ 
er creditors under provision of surro¬ 
gate’s court act requiring adminis¬ 
trator to pay taxes assessed on 
property of decedent previous to his 
death.—In re Ueck’s Estate, 35 N.E. 
2d 624, 286 N.Y. 1, reversing 22 1ST. 
Y.S.2d 740, 260 App.Div. 369. 

44. N.Y.—In re Eckenroth’s Will, 4 
N.Y.S.2d 582, 167 Misc. 632. 

Pa.—In re Buhl’s Estate, 150 A. 86, 
300 Pa. 29—In re Frederick's Es¬ 
tate, 197 A. 642, 130 Pa.Super. 373, 
appeal dismissed 5 A. 2d 91, 333 Pa. 
327. See In re Roderick’s Estate, 3 
Fay.L.J. 93. 

Tex.—Highland Park Independent 

School Dist. v. Thomas, Civ.App., 
139 S.W.2d 299. 

Installments due before and after 
death 

Administrator properly paid first 
half of 1934 taxes bn property owned 
by decedent and his wife as tenants 
by entirety, but improperly paid sec¬ 
ond half of tax where deceased died 
on April 18, 1934, since such property 
passed to widow at time of his death. 
—In re Collins’ Estate, 286 N.Y.S. 
506, 158 Misc. 798. 

Status as “debts” 

(1) Taxes assessed on property of 
a decedent before his death ordi¬ 
narily are not liabilities of the es¬ 
tate to be paid in the course of ad¬ 
ministration unless they become 
“debts."—In re Eckenroth’s WiU, 4 
N.Y.S.2d 582, 167 Misc. 632. 

(2) But “tax” on decedent’s realty, 
although not strictly a debt, may be 
charged against his estate if based 


on assessment made before his death. 
—Wise v. Wedlake, 216 N.Y.S. 699, 
217 App.Div. 210. 

(3) Taxes, properly assessed on 
property of deceased prior to his 
death in a tax district of which he 
was a resident, were his personal 
debts.—In re Ueck's Estate, 35 N.E. 
2d 624, 286 N.Y. 1, reversing 22 N. 
Y.S.2d 740, 260 App.Div. 369. 

(4) The constitutional tax liens of 
state and other taxing units are not 
“debt” of or “claim" against estate 
of deceased owner of realty subject 
thereto, nor “judgment for money" 
within statute providing that execu¬ 
tion shall not issue on such judg¬ 
ment against sole defendant after his 
death, but that judgment may be 
proved up and paid in due course of 
administration, as such liens and 
judgment foreclosing them relate to 
specific property to be subjected to 
satisfaction of taxes assessed against 
it, measured by money only as stand¬ 
ard to determine superior equity of 
taxing units as against legal title of 
owners, such as devisees under will 
of deceased owner from payment of 
whose ordinary debts such property 
is exempt to them.—Highland Park 
Independent School Dist. v. Thomas, 
Tex. Civ.App., 139 S.W.2d 299. 

Reimbursement of devisee for in¬ 
stallment due after death 

An installment of a real estate tax 
which did not become a debt until 
date when it became due and payable 
was not a “debt" of decedent who 
died subsequent to levy but prior to 
date on which installment was due, 
and hence executors were not re¬ 
quired to reimburse devisee of prop¬ 
erty who paid installment when it 
fell due.—In re Eckenroth's Will, 4 
N.Y.S.2d 582, 167 Misc. 632. 

45. N.C.—Carawan v. Barnett, 149 

S.E. 740, 197 N.C. 511. 

46. Kan.—Walsh v. Hill, 265 P. 

1104, 125 Kan. 707. 
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Interest of decedent’s financial agent 

That decedent’s financial agent 
bought notes given in land deal did 
not make her estate liable for taxes 
on such land which was conveyed to 1 
agent.—Walsh v. Hill, supra. 

47. Ill.—People v. Sears, 176 N.E. 
273, 344 Ill. 189. 

48. Ga.—Evans v. Carroll, 144 S.E. 
912, 167 Ga. 68. 

Mo.—State ex rel. and to Use of 
Rudder v. Haphe, 31 S.W.2d 788, 
326 Mo. 460, followed in State ex 
rel. and to Use of Rudder v. Guest, 
31 S.W.2d 791. 

N.Y.—In re Lindsay’s Estate, 18 N. 
Y.S.2d 800. 

Or.—In re Banfield’s Estate, 299 P. 
323, 137 Or. 256, rehearing denied 
3 P.2d 116, 137 Or. 256. 

49. Mo.—State ex rel. and to Use of 
Rudder v. Haphe, 31 S.W.2d 788, 
326 Mo. 460. 

Taxes on estate’s personalty ac¬ 
cruing before final distribution 
should be paid by executor.—In re 
Banfield’s Estate, 299 P. 323, 137 Or. 
256, rehearing denied 3 P.2d 116, 137 
Or. 256. 

50. Me.—In re Paradis’ Estate, 186 
A. 672, 134 Me. 333. 

N.H.—Ruel v. Hardy, 6 A.2d 753, 90’ 
N.H. 240. 

N.Y.—In re Lindsay’s Estate, 18 N.Y. 
S.2d 800. 

51- Ala.—Miller v. Phillips, 178 So. 

531, 235 Ala. 298. 

24 C.J. p 294 note 93. 

52. Mass.—Wiggin v. Swett, 6 Mete. 
194, 39 Am.D. 716. 

N.H.—Clough v. Clough, 52 A. 449„ 
71 N.H. 412. 

24 C.J. p 294 note 94. 

53. Iowa.—In re Dalton, 168 N.W. 
332, 183 Iowa 1013. 

24 C.J. p 295 note 95. 
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sold or partitioned under order of the court, taxes 
or assessments accruing subsequent thereto are not 
debts of decedent which it is the right or duty of 
the executor or administrator to pay. 54 

Income taxes . An executor or administrator 
may in the usual course of administration pay in¬ 
come taxes constituting debts of the decedent's es¬ 
tate, 55 and it has been held proper to file a claim 
against the estate for sums due the government 
under provisions of a gross income tax law. 56 

Inheritance, transfer, or succession taxes may be 
paid by the representative of a decedent's estate 
in the course of administration where they are lia¬ 
bilities of the estate, 57 and may be chargeable 
against a particular fund or person in accordance 
with governing provisions of tax acts or wills un¬ 
der .principles discussed in the C.J.S. title Taxation 
§§ 1167-1169, also 61 C.J. p 1686 note 41-p 1690 
note 18, and in the C.J.S. title Internal Revenue, 
also 33 C.J. p 315 notes 25-27. 

§381. Continuing Obligations 

While they are not favored, there may be obligations 
against a decedent's estate continuing after the time at 
which administration would ordinarily be completed. 

The policy of the law does not favor the con¬ 
tinuance of the liability of a deceased contracting 


party after the time at which estates of decedents 
are usually administered, and it ought not to be so 
continued unless the terms of the instrument and 
the attending circumstances are such that no other 
result is possible; 58 but there may be valid con¬ 
tractual obligations continuing beyond the time 
when an estate would ordinarily be closed where 
the intent is clear and legally enforceable. 59 

§ 382. Claims Barred by Limitation 

a. In general 

b. Waiver of bar 

c. Acknowledgment or promise to pay 

debt 

d. Effect of testamentary provisions 

e. Who may interpose when waived by 

representative 

f. Estoppel to plead statute 

a. In General 

Ordinarily an executor or administrator should not 
pay claims barred by limitations or laches prior to his 
decedent’s death. 

As a general rule a claim which was barred by 
the statute of limitations at the time of the debtor's 
death cannot properly be allowed against his es¬ 
tate, 60 and the personal representative is under no 


54. Ohio.—In re Harper’s Estate, 26 
Ohio N.P..N.S., 431. 

24 O.J. p 295 note 96. 

55. U.S.—Central Farmers' Trust 
Co. v. Larson, D.C.Fla. f 7 F.Supp. 
728. 

56. Ind.—Department of Treasury 
of Indiana v. Dietzen's Estate, 21 
N.E.2d 137, 215 Ind. 528. 

Liability of estates, trusts, and bene¬ 
ficiaries for income taxes due state 
see the C.J.S. title Taxation § 1094, 
also 61 C.J. p 1567 notes 31-35. 

57. Ind.—Cornet v. Guedelhoefer, 36 
N.E.2d 933, mandate modified on 
other grounds 37 N.E.2d 681. 

Iowa.—Brown’s Estate v. Hoge, 199 
N.W. 320, 198 Iowa 373. 

N.H.—Fuller v. Gale, 103 A. 308, 78 
N.H. 544. 

S.C.—Evans v. Adams, 185 S.E. 57, 
180 S.C. 214. 

24 C.J. p 295 note 97. 

58. Pa.—Smith’s Estate, 22 Pa.Dist. 
1007—Filon's Estate, 20 Pa.Co. 193. 

24 C.J. P 295 note 98. 
o9. Pa.—In re Trexler’s Estate, 27 
Pa.Dist. & Co. 4, 17 Lehigh Co.L.J. 
1. 

Obligation, under contract pending 
divorce 

Where a contract between a hus¬ 
band and wife pending divorce pro¬ 
ceedings provided that the husband 
was to pay a monthly sum for the 


maintenance of a minor daughter, 
the payments “to continue during the 
minority of said child but to cease 
upon her earlier death,” and that the 
agreement was to be binding as 
though incorporated in the divorce 
decree, the obligation survived the 
death of the husband, and constitut¬ 
ed a continuing claim against his 
estate.—Stone v. Bayley, 134 P. 820, 
75 Wash. 184, 187, 48 L.R.A.,N.S., 429. 

life pensions to aged employees un¬ 
der contract 

Pa.—In re Trexler’s Estate, 27 Pa. 
Dist. & Co. 4, 17 Lehigh Co.L.J. 1. 

60. Cal.—Bank of America v. Thom¬ 
as, 59 P.2d 990, 7 Cal:2d 154—Fon¬ 
tana Land Co. v. Laughlin, 250 P. 
669, 199 Cal. 625, 48 A.L.R. 1308. 
Colo.—Kelly v. Heller, 222 P. 648, 74 
Colo. 470. 

Ill.—Mayo v. Mayo, 135 N.E. 90, 302 
Ill. 584—In re Nonnast’s Estate, 21 
N.E.2d 796, 300* Ill.App. 537, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 251, 
374 Ill. 248—In re Mertz’s Estate, 
241 Ill.App. 446. 

Ky.—Engle v. Terrell, 134 S.W.2d 
980, 281 Ky, 88—Banton v. Wall's 
Adm’r, 288 S.W. 285, 216 Ky. 454. 
Mich.—Linn v. Gourlay’s Estate, 190 
N.W. 630, 221 Mich. HO. 

Miss.—Whitehead v. Puffer, 192 So. 
566, 187 Miss. 193. 
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Mo.—In re Jackman’s Estate, 124 S. 

W.2d 1189, 344 Mo. 49. 

Okl.—Brogden v. Baugh, 55 P.2d 994, 
176 Okl. 339. 

Pa.—In re Fix’ Estate, 12 A.2d 826, 
140 Pa. Super. 60—In re Glass’ Es¬ 
tate, 175 A. 736, 115 Pa.Super. 448. 
See In re Garrow’s Estate, 49 
Dauph.Co. 174. 

Tex.—Markward v. Murrah, 156 S.W. 
2d 971, 138 A.L.R. 242, affirming, 
Civ.App., 136 S.W.2d 649, reversing 
136 S.W.2d 652 and 136 S.W.2d 656. 
Wis.—In re Teynor’s Estate, 234 N. 
W. 344, 203 Wis. 369—In re Leu's 
Estate, 179 N.W. 796, 172 Wis. 530. 
24 C.J. p 296 note 6. 

Duty of executor to reject 

Executor must reject claim against 
estate as to items barred by statute. 
—Friel v. Rawlings, 265 P. ’833, 90 
Cal.App. 220. 

Duty of probate court to reject 

The probate court has duty to dis¬ 
allow claim against estate shown by 
proof to be barred by statute of 
limitations.—Hammond v. Ham¬ 
mond’s Estate, 91 P.2d 19, 150 Kan. 
113. 

Portion not barred 

Statute prohibiting approval of 
claim which is barred by limitation, 
is not applicable to claim, portion 
of which was not barred by limita¬ 
tion.—Faias v, Superior Court in and 
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legal obligation to pay it; 61 but in some jurisdic¬ 
tions where the period required to bar the claim 
expires after decedent's death but before the pre¬ 
sentment of the claim or the settlement and dis¬ 
tribution of the estate, the claim is not barred, 62 
unless it is not enforced within the prescribed time 
after the issuing of letters testamentary or of ad¬ 
ministration. 63 

In computing the time under the statute of lim¬ 
itations, when pleaded by the personal representa¬ 
tive or heirs of decedent, the time after the grant¬ 
ing of letters during which the personal representa¬ 
tive cannot be sued must be deducted. 64 

Claim of estate against representative. A repre¬ 
sentative may xiot plead limitations against a claim 
due decedent's estate from himself. 65 

If a creditor is appointed execitior or administra¬ 
tor of the debtor's estate, the running of the stat¬ 
ute of limitations against the representative's claim 
is usually held to be suspended, 66 although there is 
authority for the contrary view. 67 

Where a suit is abated by the death of defendant 


and cannot be revived against his administrator 
because of the insolvency of his estate, the debt is 
not barred by limitations as a claim against the es¬ 
tate if at the time the suit was brought it was not 
so barred. 68 

Bar against security only. A mortgage debt not 
barred at the time of the mortgagor's death is pay¬ 
able out of the personalty, although a suit to fore¬ 
close the mortgage is barred, 69 although where 
both the debt and the mortgage are barred the ad¬ 
ministrator cannot permit a reduction in the sale 
price of land by the amount of mortgage thereon. 70 

A judgment which cannot be enforced by execu¬ 
tion , by reason of lapse of time since its rendition, 
may nevertheless be proved as a claim against the 
estate of the judgment debtor. 71 

Pleading statute. In the probate court the stat¬ 
ute of limitations may be invoked without being 
pleaded. 72 

Laches in failing to assert a claim during dece¬ 
dent's lifetime may bar its allowance against his es¬ 
tate. 73 


for Alameda County, 24 P.2d 567, 133 
Cal.App. 525. 

Continuous services 

Plaintiff’s claim against the estate 
of decedent for valuable services 
performed in caring for her during 
period of seven years prior to her 
death was held not barred by laches 
or limitations.—Franklin v. Northup, 
215 P. 494, 107 Or. 537. 

Maintenance of insane decedent 

The three years’ limitation im¬ 
posed on the state by statute re¬ 
specting the right of the state to re¬ 
cover from certain relatives for 
maintenance of insane persons con¬ 
fined in state institutions pertains 
only to claims of the state against 
the spouse, parents, or children of 
inmate of institution and does not 
apply to claims against inmate’s es¬ 
tate.—In re Dotson’s Estate, 119 P. 
2d 518, 154 Kan. 561. 

Medical services 

Claim against estate for medical 
services rendered to deceased, liabil¬ 
ity for which was barred by limita¬ 
tion, held not allowable on the theory 
of "expenses of last sickness,”— 
Brogden v. Baugh, 55 P.2d 994, 176 
Okl. 339. 

Running of statute tolled 

Administratrix was justified in re¬ 
jecting claim based on notes osten¬ 
sibly barred, where facts tolling lim¬ 
itations statute were not presented 
or known to administratrix; but fact 
that claimant had commenced suit 
on original rejected claim on notes 
apparently barred did not justify ad¬ 
ministratrix in ’ rejecting claim as 

34 C.J.S.—9 


amended, showing facts tolling lim¬ 
itations statute.—Caterpillar Tractor 
Co. v. Churchill, Tex.Civ.App. t 40 S. 
W.2d 971, error refused. 

What law governs 

That the running of a statute of 
limitations against a judgment in 
another jurisdiction may be suspend¬ 
ed by the absconding of the judg¬ 
ment debtor does not operate to 
make a foreign judgment recovered 
more than six years previously a 
valid claim against an estate in con¬ 
travention of L.1921 c 171.—Kelly v. 
Heller, 222 P. 648, 74 Colo. 470. 

61. N.T.—In re Becker's Estate, 19 
N.Y.S.2d 743, 174 Misc. 25. 

24 C.J. p 296 note 7. 

62 . Ill.—Bromwell v. Bromwell, 28 
N.E. 1057, 139 Ill. 424. 

24 C.J. p 296 note 8. 

Death as suspending running of stat¬ 
ute of limitations see the C.J.S. ti¬ 
tle Limitations of Actions § 246, 
also 37 C.J. p 1037 note 49-p 1039 
note 62. 

63. Wash.—Montreal Bank v. Bu¬ 
chanan, 73 P. 482, 32 Wash. 480. 

24 C.J. p 296 note 9. 

Bar of action on claim see infra § 
732. 

Time for presentation of claim see 
infra §§ 405-408. 

64. Ala.—Lee v. Downey, 68 Ala. 
•98—Steele v. Steele, 64 Ala 438, 
38 Am. R. 15. 

65. Md.—In re Hunter’s Estate, 185 
A. 327, 170 Md. 513. 

66. Md.—Semmes v. Magruder, 10 
' Md. 242. 

24 C.J. p 296 note 11. 
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67. Pa.—Kuhlman’s Estate, 35 A. 
918, 178 Pa. 43. 

08. Conn.—Bassett v. McKenna, 52 
Conn. 437. 

09. Wash.—Gleason v. Hawkins, 73 
P. 533, 32 Wash. 464. 

70. Cal.—Fontana Land Co. v. 
Laughlin, 250 P. 669, 199 Cal. 625, 
48 A.L.R. 1308. 

71. S.C.—Ex parte Goldsmith, 47 S. 
E. 984, 68 S.C. 528. 

72. Mo.—Broz v. Broz, App., 132 S. 
W.2d 1039. 

Summary proceedings 

Administrator of decedent’s estate 
had privilege of urging general stat¬ 
ute of limitations as bar to claim for 
general housework performed for de¬ 
cedent, when the claim was heard 
in summary way provided by stat¬ 
ute, and claimant had privilege of 
establishing by evidence any facts 
which would take the claim out from 
under the general statute of limita¬ 
tions.—Broz v. Broz, supra. 

73. Cal.—Ilse v. Burgess, 83 P.2d 
527, 28 Cal.App.2d 654. 

N.Y.—In re Coston’s Estate, T5 N.Y. 

S.2d 870, 172 Misc. 494. 

Pa.—In re Edelman’s Estate, 6 A. 2d 
511, 336 Pa. 4, modified on other 
grounds 8 A.2d 799, 3-36 Pa. 4. 
S.C.—Wallace v. Campbell, .17 S.C. 
596. 

Laches not shown 

Ky.—Richardson’s Adm’r v. Morgan, 
26 S.W.2d 32, 233 Ky. 540. 

N.Y.—In re Seifried’s Estate, 224 N. 

Y.S. 275, 130 Misc. 229. 

Pa.—In re Powell’s Estate, 35 Pa. 
Dist. & Co. 699. 
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b. Waiver of Bar 

(1) Generally 

(2) Bar accruing* after death of dece¬ 

dent 

(3) Power of heirs or devisees to waive 

bar 

(1) Generally 

Some authorities hold that an executor or adminis¬ 
trator may not waive the bar of limitations, but others 
permit him to do so in a proper case. The authorities 
disagree respecting the power of a personal representa¬ 
tive to waive limitations in respect of a debt due the es¬ 
tate from himself. 

In some jurisdictions the rule is that an executor 
or administrator is bound to interpose the statute 
of limitations when it is available to bar claims 


against the estate 74 and has no power to waive the 
bar 75 unless with the consent of the persons bene¬ 
ficially interested in the estate. 76 In other juris¬ 
dictions, the courts, while considering that it is, as 
a general rule, the duty of the representative to as¬ 
sert the bar of the statute where the claim was 
barred at the time of decedent's death, 77 has been 
judicially declared outlawed by a competent court, 78 
or is so stale as to raise the presumption of pay¬ 
ment, 79 hold that he is not absolutely bound to as¬ 
sert the bar in all cases, but is left a certain meas¬ 
ure of discretion, and may waive the bar where he 
believes the claim to be well founded and just, 80 
at least where the personal estate is sufficient to 
pay the debt without resorting to the realty. 81 It 


74. Ill.—In re Duffield’s Estate, 258 
Ill.App. 78. 

N.Y.—In re Pearse’s Estate, 216 N. 
T.S. 704, 217 App.Div. 602, motion 
granted 155 N.E. 900, 244 N.Y. 

567—In re Wood's Will, 10 N.Y. 
S.2d 932, 170 Misc. 752—In re 

Hall's Estate, 259 N.Y.S. 455, 144 
Misc. 616—In re Nellis' Will, 214 
N.Y.S. 378, 126 Misc. 638. 

Tex.—Judkins v. Jamison, Civ.App., 
83 S.W.2d 793, 795, error dismissed, 
citing Corpus Juris. 

Utah.—Hawkley v. Heaton, 180 P. 

440, 54 Utah 314. 

24 C.J. p 297 note 16. 

Imperative duty to invoke 

(1) An executor is under an im¬ 
perative duty to invoke statute of 
limitation against claim filed against 
estate.—In re May’s Estate, 5 N.Y. 
S.2d 684, 255 App.Div. 31, affirming 
290 N.Y.S. >327, 160 Misc. 497, and 
290 N.Y.S. 325, 160 Misc. 640. 

(2) Rule that obligation of estate 
representative to interpose statute 
of limitations is absolute applies to 
claim in favor of estate representa¬ 
tive himself.—In re Edgar’s Estate, 
26-5 N.Y.S. 412, 1-48 Misc. 342. 

75. Cal.—Fontana Land Co. v. 

Laughlin, 250 P. 669, 199 Cal. 62-5, 
48 A.L.R. 1308. 

Kan.—Allen v. Turner, 106 P.2d 715, 
152 Kan. 590—Lane v. Wells’ Es¬ 
tate, 92 P.2d 9, 150 Kan. 261— 
Hammond v. Hammond’s Estate, 91 
P.2d 19, 150 Kan. 113—Bristow v. 
First Trust Co. of Wichita, 38 P. 
.2d 108, 140 Kan. 711. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P. 
2d 890, 111 Mont. 216. 

N.Y.—Stiles v. Burch, 5 Paige 132. 
24 C.J. p 297 note 16. 

Personal privilege of decedent 

Personal privilege of waiving bar 
of statute of limitations against 
mortgage expired with death of 
mortgagor.—Fontana Land Co. v. 


Laughlin, 2-50 P. 669, 199 Cal. 625, 48 
A.L.R. 1308. 

7G. N.Y.—Spicer v. Raplee, 38 N.Y.S. 

806, 4 App.Div. 471. 

24 C.J. p 297 note 17. 

Personal representative entitled to 
entire estate 

(1) Where the personal represent¬ 
ative is entitled to the entire estate 
as sole distributee, legatee, or dev¬ 
isee, he has the same power to waive 
the statute of limitations as the 
debtor had in his lifetime. 

S.C.—Sumter v. Morse, 11 S.C.Eq. 

87 . 

Tex.—Suhre v. Benton, Civ.App., 25 

S.W. 822. 

(2) However, there is authority 
for the view that where a debt 
against a decedent was barred by 
limitations it cannot be revived by a 
promise to pay made by the admin¬ 
istrator in his representative capa¬ 
city, although such administrator 
was the sole heir.—House v. Pea¬ 
cock, 78 A. 723, 84 Conn. 54. 

Effect of failure to object 

Claim of executor, who was also 
decedent's son, on note executed by 
deceased, could not be allowed where 
claim was barred by limitations, al¬ 
though no objection to allowance of 
claim was made by beneficiaries of 
estate.—In re Edgar’s Estate, 26-5 N. 
Y.S. 412, 148 Misc. '342. 

Limitation as to income tax deficien¬ 
cy 

Executrix and sole beneficiary of 
decedent’s estate was authorized to 
bind estate by signing waiver of 
limitations respecting consideration 
of income tax matters, and waiver 
charged her in her official capacity 
and extended time for considera¬ 
tion of tax under return made by de¬ 
cedent, though signed in her in¬ 
dividual name as taxpayer.—U. S. v. 
Heinrich, D.C.N.Y., 3 F.Supp. 1015, 
affirmed, C.C.A., 70 F.2d 726. 

77- Ga.—McBride v. Hunter, 64 Ga. 

655—Du Bignon v. Backer, 61 Ga. 

206. 


Ky.—Russell v. Hogan, 140 S.W.2d 
615, 621, 282 Ky. 764, citing Cor¬ 
pus Juris. 

78- Ga.—Crabtree v. Graham, 6 S. 
E. 426, 81 Ga. 290. 

79- Ky.—Russell v. Hogan, 140 S.W. 
2d 615, 621, 282 Ky. 764, citing Cor¬ 
pus Juris. 

N.C.—Barnawell v. Smith, 58 N.C. 
168 . 

80- Fla.—State Bank of Orlando & 
Trust Co. v. Macy, 133 So. 876, 880, 
101 Fla. 140, citing Corpus Juris. 

Iowa.—In re Jackson’s Estate, 280 
N.W. 563, 225 Iowa 359. 

Ky.—Russell v. Hogan, 140 S.W.2d 
615, 621, 282 Ky. 764, citing Cor¬ 
pus Juris. 

Md.—Tsaraclis v. Characklis, 3 A.2d 
725, 176 Md. 28. 

24 C.J. p 297 note 21. 

Failure to make timely objection. 

Where the alleged bar of the stat¬ 
ute of limitations on claim against a 
decedent’s estate was first suggested 
on filing of exceptions to the ad¬ 
judication disallowing the claim, 
such suggestion was too late.—In re 
Gill’s Estate, 112 A. 80, 268 Pa. '500. 
In Arkansas 

(1) The administrator is not bound 
to plead a general statute of limita¬ 
tions.—'Clemmons v. Clemmons, 128 
S.W.2d 994, 198 Ark. 430—Conway’s 
Ex’r v. Reyburn’s Ex’r, 22 Ark. 290. 

(2) Other cases, or at least dicta 
therein, are to the contrary.—Abbott 
v. Johnson, 195 S.W. 676, 130 Ark. 
1—24 C.J. p 297 note 16. 

In Missouri 

(1) Executor may waive general 
statute of limitations as to claim 
against estate.—Overmeyer v. Rog¬ 
ers, 1 S.W.2d 84-4, 222 Mo.App. 89. 

(2) Other cases, or at least dicta 
therein, are to the contrary.—Barn- 
brick v. Bam brick, 58 S.W. 8, 157 
Mo. 423—24 C.J. p 297 note 16. 

81. Ala.—Pollard v. Scears, 28 Ala- 
484, 65 Am.D. 364. 

24 C.J. p 298 note 22. 
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has been said, however, that the rule allowing the 
personal representative to waive the bar of the stat¬ 
ute is anomalous and ought not to be extended, 82 
and where the personal representative knows the 
claim to be barfed, and nevertheless pays it without 
due inquiry respecting its justness, he renders him¬ 
self personally liable to account. 83 

Waiver of due presentation of claims and of 
statutes of nonclaim is discussed infra § 424, and 
waiver of statutes specifically applicable to actions 
against the representative infra § 732. 

Representative’s own claim . In some jurisdic¬ 
tions the representative may waive the statute of 
limitations as to a claim of his own, or may exer¬ 
cise his right of retainer, although his claim was 
barred at the time of decedents death, 84 and also 
where the bar did not become effective until after 
decedent’s death, 85 although in other jurisdictions 
the rule is otherwise where the claim was barred 
in the debtor’s lifetime, 86 or at the date of the rep¬ 
resentative’s qualification, 87 or before his intention 
to retain for the debt was made known. 88 

Waiver by one of several representatives. While 
there is some discordance among the authorities on 
the question, 89 and there is authority for the view 
that one of several representatives cannot revive 
a barred debt by a new promise, 90 it is generally 
considered that, where the personal representative 
has the power to take a debt of the estate out of 
the operation of the statute of limitations, a prom¬ 
ise by one of several coexecutors or coadministra¬ 
tors may be sufficient for this purpose, 91 and like¬ 


wise the statute of limitations may be tolled by a 
part payment made by one of several representa¬ 
tives. 92 

(2) Bar Accruing after Death of Decedent 

Some authorities hold that an executor or administra¬ 
tor may waive limitations accruing after the death of 
his decedent, but other authorities are to the contrary. 

Where the bar of the statute has not accrued at 
the time of decedent’s death, the executor or ad¬ 
ministrator may, according to some authorities, ex¬ 
tend the time or waive the bar subsequently accru¬ 
ing, 93 especially where the delay of claimant was 
at the request of the personal representative, 94 but 
this also has been denied. 95 

(3) Power of Heirs or Devisees to Waive 

Bar 

Heirs and devisees may not waive limitations in 
behalf of the estate, but may do so in respect of their 
individual rights. 

Inasmuch as the heir or devisee has no authority 
over the estate, he cannot, by any acknowledgment, 
promise, or part payment, affect the operation of 
the statute of limitations or the presumption of 
payment as to a debt of decedent, so far as the es¬ 
tate is concerned, 96 although he is managing the 
estate without letters of administration, 97 or has 
been appointed personal representative but has not 
yet qualified; 98 but so far as his own rights or 
property are concerned the statute of limitations 
is a personal defense to him, and he may of course 
waive it 99 or become estopped to plead it, as con¬ 
sidered in subdivision f of this section infra. 


82. Tenn.—McGowan v. Miles, *72 S. 
W.2d 553, 167 Tenn. >554. 

24 C.J. p 298 note 23. 

Discretionary power narrowly con¬ 
strued 

Discretion accorded administrator 
is narrowly construed as an excep¬ 
tion to general rule that administra¬ 
tor is bound to conserve estate and 
to interpose every legitimate defense 
to claims made against estate.—Mc¬ 
Gowan v. Miles, '72 S.W.2d 553, 167 
Tenn. 554. 

Claims of relatives 

Discretion will not be extended to 
cases where third persons are re¬ 
lated to such representative within 
the prohibited degree.—McGowan v. 
Miles, supra. 

83. Ky.—Russell v. Hogan, 140 S. 
W.2d 615, 282 Ky. 76-4. 

84. Ky.—Payne v. Pusey, ’8 Bush 
564. 

24 C.J. p 298 note 25. 

85. Md.—Semmes v. Magruder, 10 
Md. 242. 

24 C.J. p 298 note 26. 


88. Tenn.—Williams v. Williams, 15 
Lea 438. 

24 C.J. p 298 note 27. 

87. Fla.—Sanderson v. Sanderson, 17 
Fla. 820. 

S.C.—Godbold v. Vance, 14 S.C. 458. 
Tenn.—Batson v. Murrell, 10 

Humphr. 301, 51 Am.D. 707. 

88. Tenn.—Harrison v. Henderson, 
7 Heisk. 315—Byrn v. Fleming, 3 
Head 6'58—Wharton v. Marberry, '3 
Sneed 603. 

89. N.J.—Shreve v. Joyce, 36 N.J. 
L. 44, 13 Am.R. 417. 

24 C.J. p 298 notes 30 [a]-[d]. 

90. Conn.—Peck v. Botsford, '7 Conn. 
172, 18 Am.D. 92. 

24 C.J. p 299 note 32. 

91. Ky.—Northcut v. Wilkinson, 12 
B.Mon. 408. 

N.J.—Shreve v. Joyce, 36 N.J.Law 44, 
13 Am.R. 417. 

24 C.J. p 298 note 30. 

92. N.Y.—Heath v. Grenell, 61 Barb. 
190—-Matter of Bradley, 54 N.Y.S. 
555, 25 Misc. 261, affirmed Matter 
of Sargent, 59 N.Y.S. 105, 42 App. 
Div. -301. 


.93. Ga.—Ray v. Strickland, 16 S. 

E. 90, '89 Ga. 840. 

24 C.J. p 299 note 34. 

Representative’s own claim see pre¬ 
ceding subdivision of this section. 

94. Ky.—McCoy v. McCoy, 125 S.W. 
177. 

24 C.J. p 2-99 note 35. 

95. Idaho.—Dern v. Olsen, 110 P. 

164, 18 Idaho 358, L.R.A.1915B 

1016, Ann.Cas.l912A 1. 

W.Va.—Van Winkle v. Blackford, 11 
S.E. 26, 33 W.Va. 573. 

24 C.J. p 299 note 36. 

96. S.C.—Gibson v. Lowndes, 5 S. 
E. 727, 28 S.C. 2$S. 

24 C.J. p 299 note 39. 

97. S.C.—Bolt v. Dawkins, 16 S.C. 
198. 

98. S.C.—Gibson v. Lowndes, 5 S.E. 
727, 28 S.C. 285—-Bolt v. Dawkins, 
16 S.C. 198. 

99. Ala.—Grimball v. Mas tin, 77 Ala. 
553. 

Tenn.—Lengar v. Hazlewood, 11 Lea 
539. 
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c. Acknowledgment or Promise to Pay Detit 

The authorities disagree respecting the power of an 
executor or administrator to toll limitations or to revive 
a barred debt by an acknowledgment or new promise to 
pay. Where the executor has the power, he must ex¬ 
ercise it in his representative capacity in order to bind 
the estate. 

In many jurisdictions a representative’s acknowl¬ 
edgment and promise to pay an indebtedness barred 
by the statute of limitations is not sufficient to 
waive the bar. 1 Where the bar of limitations is 
complete at the death of decedent, the bar will not 
be removed and the debt revived by an express 
promise of the personal representative to pay the 
barred debt, 2 and the same principle applies where 
the bar of the statute is not complete at decedent’s 
death, 3 and it is held in some of these jurisdictions 
that the representative’s promise to pay before the 
debt becomes barred does not interrupt the run¬ 
ning of the statute in favor of the estate, 4 but 
that whether the promise is made before or after 
the expiration of the statutory period, if it is sup¬ 
ported by a valid consideration, 5 it binds the rep¬ 
resentative as his personal contract, 6 and precludes 
him from deriving any advantage from the pre¬ 
vious lapse of time. 7 The distinction has been 
made, however, that, while the representative’s 
promise will not revive a debt barred in the debt¬ 
or’s lifetime, if the statutory period expires after 
his death the promise will remove the bar 8 or in¬ 
terrupt the running of the statute. 9 In a number 
of jurisdictions, however, a representative may re¬ 
vive a barred debt if his acknowledgment is un¬ 
qualified, amounting to an implied promise to pay, 10 
or if he makes an express promise to pay 11 in writ¬ 
ing. 12 

An account stated by an executor or administra¬ 
tor with a creditor of the estate, before the claim 


has been barred by lapse of time, will arrest the 
running of the statute of limitations with respect 
thereto. 13 

Necessity for action in representative capacity. 
In order that the representative’s acknowledgment 
or promise may have any effect in saving a claim 
from the bar of limitations, it must be made in his 
representative capacity, 14 and comply with the gen¬ 
eral rules governing the sufficiency of a new prom¬ 
ise or acknowledgment to toll limitations or to re¬ 
vive debts barred thereby, as discussed in the C.J.S. 
title Limitations of Actions §§ 302-320, also 37 
C.J. p 1095 note 17-p 1142 note 57 and 24 C.J. p 
301 notes 57-63. 

New promise by decedent. Where a decedent be¬ 
fore his death promises to pay an obligation barred 
by limitations, such promise is not enforceable 
against his estate where it was without considera¬ 
tion. 15 

Part payment . The effect of part payment by 
executors, administrators, and beneficiaries of a de¬ 
cedent’s estate as to tolling limitations or reviving 
debts barred by the statute is considered in the C. 
J.S. title Limitations of Actions, § 331, also 37 C. 
J. p 1161 note 5-p 1162 note 20 and 24 C.J. p 301- 
65-p 302-69 . 

d. Effect of Testamentary Provisions 

An explicit or implicit direction in a testator's will 
to disregard the statute of limitations authorizes his 
executor to pay debts so barred, and under power in the 
will an executor may by his own act waive limitations. 

An explicit direction in a testator’s will to disre¬ 
gard the statute of limitations in the payment of 
his debts authorizes the representative to pay all 
just debts, although barred by limitation, 16 exclu¬ 
sive, it has been held, of those due the executor 


1. Fla,—Patterson v. Cobb, 4 Fla, 
481. 

Miss.—Huntington v. Bobbitt, 46 
Miss. 528. 

Tex.—Moore v. Hillebrant, 14 Tex. 
312, 65 Am.D. 118. 

Va,—Gwinn v. Farrier, 165 S.E. 647, 
159 Va. 183. 

24 C.J. p 299 note 44. 

Acknowledgment, promise, or part 
payment as suspending operation 
of statute of limitations against 
action against representative see 
infra § 732. 

2m Miss.—Huntington v. Bobbitt, 46 
Miss. 528. 

3. Miss.—Huntington v. Bobbitt, su¬ 
pra. 

4. N.C.—-Oates v. Lilly, 84 N.C. 643. 

24 C.J. p 300 note 45. 

5. Pa.—Forney v. Benedict, 5 Pa. 

225. 

24 C.J. p 300 note 46. 


G. Pa.—In re Claghorn, 37 A. 921, 
181 Pa. 608. 

24 C.J. p 300 note 47. 

7. Pa.—Forney v. Benedict, >5 Pa. 
225. 


13. Del.—Chambers v. Fennemore, 4 
Del. 368. 

14. Cal.—In re Sullenberger, 14 P. 
513, 72 Cal. 549. 

24 C.J. p 301 note 56. 


8. Ga.—Jordan v. Brown, 72 Ga. 495. 
24 C.J. p 300 note 49. 

9. S.C.—Johnson v. Ballard, 46 S.C. 
L. 178. 

24 C.J. p 300 note 50. 

10. Del.—Chambers v. Fennemore, 4 
Del. 368. 

N.J.—Hewes v. Hurff, 55 A. 275, 69 
N.J.Law 263. 

24 C.J. p 300 note 51. 

11. N.H.—Preston v. Cutter, T3 A. 
-874, 64 N.H. 461. 

24 C.J. p 301 note 52. 

12. Conn.—Ensign v. Batterson, 36 
A. 51, 68 Conn. 298. 
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15. Ind.—Galbraith v. Galbraith, 193 
N.E. 707, 99 Ind.App. 663. 

No new consideration for gift 

Payee's written promise and agree¬ 
ment after statute of limitations has 
run to pay note, not paid by maker, 
without other consideration than that 
supporting payee's original indorse¬ 
ment thereof to his son ap gift, can¬ 
not be enforced by donee against 
payee’s estate.—Galbraith v. Gal¬ 
braith, supra. 

16. Kan.—Jordan v. Toung, 84 P.2d 
970, 973, 148 Kan. 829, quoting 

Corpus Juris. 

24 C.J. p 302 note 71—37 OJ. p 1117 
note 26. „ - 
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himself, 17 unless he is empowered to make settle¬ 
ment of accounts between himself and testator 
without regard to limitations, 18 and a direction to 
the executor to pay a specified debt is clearly a rec¬ 
ognition of the debt, and an expression of an inten¬ 
tion that it shall be paid regardless of the statute. 19 
However, a direction in a will for the executors to 
pay the debt of a third person will not confer on 
them power to pay such debt when barred by lim¬ 
itations invoked by the debtor. 20 Whether a tes¬ 
tator has tolled the statute or revived debts barred 
by limitations will depend on the pertinent phrase¬ 
ology of his will under principles discussed in the 
C.J.S. title Limitations of Actions § 314, also 37 C. 
J. p 1117 notes 16-25, 29-32, p 1117 note 34-p 1118 
note 40, and 24 C.J. p 302 note 73-p 303 note 78. 

Testamentary provision for waiver by executor . 
Power may be conferred on an executor by will 
which will authorize him to make an acknowledg¬ 
ment or promise to pay which will take a debt out 
of the operation of the statute. 21 

e. Who May Interpose When Waived by Rep¬ 
resentative 

Broadly speaking, legatees and distributees are bound 
by the personal representative's authorized waiver of 
limitations, but are not bound where his purported waiver 
was in excess of his authority. Ordinarily creditors, heirs 
and devisees, and the state claiming by escheat may in¬ 
terpose the bar of limitations against a claim irrespective 
of waiver by the executor or administrator. 

Creditors. As a general rule a creditor whose 
claim is not barred by the statute of limitations is 
entitled to interpose the statute against claims 
which are barred where the assets are insufficient 
to pay all in full, and the failure of the representa¬ 
tive to interpose the statute does not affect the right 
of the creditor to do so. 22 Where the statute is 
thus interposed, the personal representative has no 
longer any power to bind the objecting creditor 
by acknowledging the debt as a subsisting claim, 23 
but it has been said that a creditor's resistance of 


a barred claim of another creditor is effectual only 
when it would have been effectual if made by the 
representative himself. 24 The rule, permitting a 
creditor to interpose the statute of limitations 
against the claim of another creditor applies where 
claimant is the personal representative. 25 

The individual creditors of a sole heir wlio is 
also administrator may plead the statute of lim¬ 
itations against debts of decedent and as against 
such creditors the administrator cannot by any 
promise revive the barred debts. 20 

Legatees and distributees . Where the representa¬ 
tive has a discretion as to interposing the statute 
of limitations, as discussed supra subdivision a of 
this section, it is clear on principle that his failure 
or refusal to plead the statute should be binding 
on those entitled to the personal estate as legatees 
or next of kin and should preclude them from tak¬ 
ing advantage of the statute, and it has been so 
held, 27 although the rule has not always been strict¬ 
ly adhered to, 28 and has been considered not ap¬ 
plicable where the claim was that of the representa¬ 
tive himself. 29 Where the representative cannot 
waive the statute, his failure to interpose it does not 
bind the legatees or next of kin and the statute 
may be pleaded by them, 30 especially against a claim 
of the representative himself. 31 

Heirs and devisees. An heir or devisee may in¬ 
terpose the statute of limitations against a claim 
sought to be enforced against the real estate de¬ 
scended or devised, 32 and, since the personal rep¬ 
resentative has no power or control over the real 
estate, his failure to interpose the statute of lim¬ 
itations to a creditor's claim can have no effect to 
subject the real estate to the creditor's demand and 
cannot prevent the heir or devisee from invoking 
the statute. 33 Neither an executor nor an admin¬ 
istrator may allow a claim against an estate which 
is barred by limitations and bind the heirs for the 
payment thereof, 34 and the representative's ac- 


17 . Tenn.—Williams v. Williams, 15 
Lea 438. 

18 . Tenn.—Hamner v. Hamner, 3 
Head 398. 

19 . Kan.—Jordan v. Young, '84 P.2d 

970, 973, 14$ Kan. 829, quoting 

Corpus Juris. 

24 C.J. p 302 note 72. 

20. W.Va.—Dunn v. Renick, 10 S. 
E. 810, 33 W.Va. 476:, 

21. Miss.—Waul , v. Kirkman, 25 
Miss. 609. 

22. N.Y.—In re BZendrick, 13 NJE. 
762, 107 N.Y. 104, affirming 15 Abb. 
N.Cas. 189, 'Z !Qem.$urr. 301. 

N.C.—Oates v.,Lilly, 84 N.C. 643. 

24 C.J. p 303 note 80. 


23. N.Y.—In 're Kendrick, 13 N.E. 
762, 107 N.Y. 104, affirming 15 Abb. 
N.Cas. 189, 3 Dem.Surr. 301. 

24. N.C.—Oates v. Lilly, '84 N.C. 643. 
Pa.—Hoch’s Appeal, 21 Pa. 280. 

25. N.Y.—Burnett v. Noble, 5 Redf. 
Surr. 69. 

26. Va.—Smith v. Pattie, 81 Va. 654. 

27. Ala.—Ex parte Perryman, 25 
Ala. 79, 60 Am.D. 494. 

Md.—Yingling v. Hesson, ,16 Md. 112. 
N.Q,—Leigh v. Smith, 38 N.C. 442, 
42 Am.D. 182. 

24 C.J. p 303 note 86. 

28. Pa.—Ritter's Appeal, 23 Pa. 95 
—Hoch’s Appeal, 21 Pa. 280— 
Clarke's Estate, 1 Fhila. 356* 
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29. Pa.—Hoch’s Appeal, 21 Pa. 280. 
24 C.J. p 303 note 88. 

30. N.Y.—Partridge v. Mitchell, 3 
Edw. ISO. 

24 C.J. p 303 note 90. 

31. N.Y.—Bdrnett v. Noble, 5 Redf. 
Surr. 69. 

24 C.J. p 303 note 91. 

32. Ala.—Steele v. Steele, 64 Ala. 
438, 38 Am.R. 15. 

24 C.J. p -303 note 92. 

33. Iowa.—In re Jackson’s Estate, 
280 N.W. 563, >567, 225 Iowa 359, 
citing Corpus Juris. 

24 C.J. p 303. note 93. 

34. Tex.—First Nat. Bank v. Phdl- 
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knowledgment of the debt or his promise to pay 
it does not bind the real estate belonging to the 
heirs or devisees or affect their right to plead the 
statute, 35 and the same is true of a part payment 36 
by the representative, although the rule appears to 
be otherwise where there is a devise to the executor 
in trust to pay debts. 37 

It is generally held that where a creditor of the 
estate recovers judgment against the representa¬ 
tive and payment of the judgment is claimed from 
the real estate, or where the personal representative 
has paid the judgment and claims reimbursement 
from land, the heir or devisee may protect his in¬ 
terests by showing that the debt on which the judg¬ 
ment is founded was barred at the time of its ren¬ 
dition, 38 although there is also authority for the 
view that this cannot be done unless fraud or col¬ 
lusion is shown. 39 

Where the personal representative 3 as a creditor, 
seeks to enforce against the land or the proceeds 
thereof a claim barred in the lifetime of decedent, 
the statute of limitations may be interposed by the 
heirs and devisees, 40 and as against them the rep¬ 
resentative cannot revive the claim. 41 

State holding by escheat. Where land has es¬ 
cheated to the state, neither the failure of the rep¬ 
resentative to plead the statute of limitations nor 
his acknowledgment of the debt affects the right of 
the state to interpose the statute. 42 

f. Estoppel to Plead Statute 

The beneficiaries or creditors of an estate may be es¬ 
topped by their conduct from interposing the bar of limi¬ 
tations, but conduct of one ordinarily will not work an 
estoppel against another. 

Where legatees or distributees induce a creditor 


to delay enforcement of his claim until it becomes 
barred by the statute of limitations, they are es¬ 
topped by their conduct from pleading the statute; 43 
and it has been held that where they stand by 
without making inquiry into the affairs of the es¬ 
tate or offering any objection and permit the per¬ 
sonal representative to pay a debt barred by the 
statute, they are bound by his payment and can¬ 
not object to his being credited therewith. 44 The 
heirs also may by their conduct be estopped to plead 
the statute; 45 but the fact that heirs, legatees, or 
distributees may have become estopped to set up 
the statute does not preclude a creditor from plead¬ 
ing it in protection of his own claim, 46 or if the 
barred debt has been paid a creditor may object to 
the allowance to the representative of credit in 
his accounts for the payment so made. 47 

§ 383. Claims Arising after Death of Dece¬ 
dent 

As a general rule, in the absence of a statute to the 
contrary, claims arising after decedent's death are not 
allowable directly against the estate. 

As a general rule claims arising after decedent’s 
death are not allowable directly against the estate, 48 
although in many cases, where the representative 
has rendered himself personally liable on such claim, 
if the claim properly arose out of some matter con¬ 
nected with the administration, he is allowed, after 
paying the same, to reimburse himself from the as¬ 
sets. 49 This general rule, however, is subject to 
statutory variations in some jurisdictions, and there 
are to be found in the reports a number of cases 
in which the rule stated above has been departed 
from. 50 


lips, Civ.App., 101 S.W.2d 319, er¬ 
ror dismissed. 

35. S.C.—Gibson v. Lowndes, 5 S.E. 

727, 28 S.C. 285. 

24 C.J. p 304 note -94. 

39. Ala.—Grimball v. Mastin, 77 
Ala. 553. 

24 C.J. p ’304 note 95. 

Payment of Interest; consent 

The payment of interest by the 
personal representative tolls the stat¬ 
ute as to all parties who consent to 
the payment, but not as to minor 
heirs, since they are incapable of 
giving their consent.—Hemphill v. 
Pry, 38 A. 1020, 183 Pa. 593. 

37. Ill.—Waughop v. Bartlett, 46 N. 
E. 197, 165 Ill. 124, affirming 61 Ill. 
App. 252. 

38. Ala.—Teague v. Corbitt, 57 Ala. 
529. 


N.Y.—Sharpe v. Freeman, 45 N.Y. 
802. 

24 C.J. p 304 note 98. 

39. N.C.—Woodlief v. Bragg, 13 S. 
E. 211, 108 N.C. '571. 

24 C.J. p 304 note 99. 

40. Ky.—Payne v. Pusey, 8 Bush 
•564. 

Mass.—In re Richmond, 2 Pick. 567. 
24 C.J. p 304 note 1. 

41. Mass.—In re Richmond, supra. 

42. N.Y.—Mooers v. White, 6 Johns. 
Ch. 360. 

43. Ala.—Rikard v. O’Reilly, 169 So. 

’320, 32 2, 232 Ala. 667, quoting 

Corpus Juris. 

24 C.J. p 304 note 5. 

44. Ala.—Rikard v. O'Reilly, supra. 
Pa.—Ritter’s Appeal, 23 Pa. 95. 

45. Ala.—Rikard v. O'Reilly, 169 So. 
320, 322, 232 Ala. 667, quoting Cor¬ 
pus Juris. 

24 C.J. p 305 note 7. 
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46. Pa.—In re Claghorn, 37 A. 921, 
181 Pa. 608. 

24 C.J. p 305 note 8. 

47. N.Y.—Matter of Oosterhoudt, 
38 N.YS. 179, 15 Misc. 556. 

24 C.J. p 305 note 9. 

48. Ark.—Miller v. Oil City Iron 
Works, 45 S.W.2d 36, 184 Ark. 900. 

Ill.—In re Thurber’s Estate, 142 N.E. 

493, 311 Ill. 211. 

24 C.J. p 305 note 11. 

49. Pa.—Miller's Estate, 18 Pa.Dist. 
216. 

24 C.J. p 305 note 12. 

50. Ind.—Bond v. Orndorf, 77 Ind. 
583. 

24 C.J. p 305 note 13. 

County court has jurisdiction to 
order payment of debts due from de- 
ceasefi during his lifetime and also 
those incurred by estate after his 
death.—Hirning v. Kurle, 223 N.W. 
212, 54 S.D. 334. 
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§ 384. --Funeral Expenses 

Claims for the reasonable expenses of decedent's 
funeral and burial will be allowed. 

The estate of a decedent is liable for the reason¬ 


able expenses of his funeral and burial, 51 and this 
rule has been held true as to the estate of an in¬ 
fant 52 or an adult child. 53 Although at common 
law the husband alone was liable for the funeral 


51. Al.i.—Garrett v. Snowden, 145 
So. 493, 226 Ala. 30, 87 A.L.R. 216— 
Wright v. Menefee, 145 So. 315, 226 
Ala. 55—Kennedy v. Parks, 116 So. 
161, 217 Ala. 323. 

Alaska.—In re Perovich’s Estate, 7 
Alaska 312. 

Ark.—Burns v. Wegman, 138 S.W.2d 
389, 200 Ark. 225—Security Bank 
& Trust Co. v. Costen, 273 S.W. 705, 
169 Ark. 173. 

Del.—Smolka v. James T. Chandler 
& Son, 20 A.2d 131, 134 A.L.R. 629, 
affirming James T. Chandler & Son 
v. Smolka, 13 A.2d 427, 1 Terry 415. 

Ill.—In re Thurber's Estate, 142 N. 
E. 493, 311 Ill. 211—In re Purefoy’s 
Estate, 256 Ill.App. 523—In re 
Gage's Estate, 222 Ill.App. 258. 

Ky.—Rose v. Rose, 152 S.W.2d 603, 
287 Ky. 224—Lay v. Lay, 255 S.W. 
1054, 201 Ky. 93. 

La.—R. S. Allday Supply Co. v. 
Blackwell, App., 197 So. 202. 

Md.—Watson v. Cook, 184 A. 908, 170 
Md. 377. 

Mass.—Eastman v. Allen, 31 N.E. 2d 
547, 308 Mass. 138—Breen v. Burns, 
182 N.E. 294, 280 Mass. 222—Jo¬ 
seph S. Waterman & Sons v. Hook, 
141 N.E. 596, 246 Mass. 522, 30 A. 
L.R. 440. 

Miss.—Gaulden v. Ramsey, 85 So. 
109, 123 Miss. 1. 

N.J.—Camden Safe Deposit & Trust 
Co. v. Stephen, 181 A. 50, 119 N.J. 
Eq. 36. 

N.Y.—In re Kulyk’s Estate, 277 N. 
Y.S. 807, 243 App.Div. 443, revers¬ 
ing 268 N.Y.S. 305, 149 Misc. 855, 
supplemented 269 N.Y.S. 70, 150 
Misc. 307, appeal dismissed 277 N. 
Y.S. 807, 243 App.Div. 443—In re 
Tangerman’s Estate, 235 N.Y.S. 
213, 226 App.Div. 162—In re Bar¬ 
ry’s Estate, 24 N.Y.S.2d 881, 175 
Misc. 993—In re Hackert’s Will, 11 
N.Y.S.2d 987, 171 Misc. 139—In re 
Mancinelli’s Will, 286 N.Y.S. 122, 
158 Misc. 605—Apostle v. Pappas, 
277 N.Y.S. 400, 154 Misc. 497—In 
re Billman’s Will, 257 N.Y.S. 491, 
143 Misc. 765—In re Eddy’s Estate, 
235 N.Y.S. 455, 134 Misc. 112. 

Pa.—Volkwein v. Volkwein, 22 A.2d 
81, 146 Pa.Super. 265—In re Pag- 
lia’s Estate, 25 Pa.Dist. & Co. 316 
—McGovern v. Getter, 16 Pa.Dist. 
& Co. 536, 23 North.Co. 72. 

Tex.—Lange v. Brauner, Civ.App., 
118 S.W.2d 971. 

Wash.—In re Allen’s Estate, 26 P.2d 
396, 175 Wash. 65. 

Wyo.—Sowers v. King, 231 P. 411, re¬ 
hearing denied 238 P. 540, 32 Wyo. 
167. 

24 C.J. p 306 note 17. 

Funeral expenses as preferred claim 
see infra § 461. 


Funeral expenses as proper expendi¬ 
ture in management of estate see 
supra § 230. 

Contract with deceased 

The statute providing that an exe¬ 
cutor may allow three hundred and 
fifty dollars for funeral expenses, • 
and that probate court must approve 
the allowance of any sum in excess 
of such amount, does not require 
probate court's approval to allowance 
of a claim of a funeral director, 
which is founded on a contract made 
with deceased in his lifetime, al¬ 
though claim is in excess of three 
hundred and fifty dollars, and such 
a contract is valid.—Schroyer v. 
Hopwood, 30 N.E.2d 440, 65 Ohio App. 
443. 

Effect of funeral benefits 

Pa.—See In re Bennecoff's Estate, 19 
Lehigh Co.L.J. 237. 

Implied contract of executor 

“Men sometimes cause their own 
monuments to be erected and pay for 
them. But persons seldom if ever 
bargain with their own undertaker. 
In the absence oL such a bargain 
there is no contract express or im¬ 
plied which creates a liability 
against the deceased. But there is 
an implied contract on the part of 
the executor or administrator having 
sufficient assets to pay burial ex¬ 
penses properly incurred by another.’’ 
—In re Kelly’s Estate, 198 N.W. 280, 
282, 183 Wis. 485. 

Insolvent estate 

Reasonable amount will be allowed 
estate for funeral expenses, and even 
an insolvent estate may be charged 
with decent burial of deceased.—- 
Carolina Life Ins. Co. v. Arrowsmith, 
176 S.E. 728, 174 S.C. 161. 

Person employing undertaker 

(1) An unqualified executor can¬ 
not, as a matter of law, by a simple 
notice to the undertaker, negative 
funeral arrangements made in good 
faith by the next of kin, and render 
the funeral director who proceeds on 
the directions of the next of kin a 
volunteer as to the estate, since the 
next of kin has the right to bury the 
dead, leaving to the executor the 
duty of paying the reasonable cost 
thereof.—Hodge v. Cameron, 200 A. 
238, 132 Pa.Super. 1—Hodge v. Cam¬ 
eron, 86 Pittsb.Leg.J., Pa., 141. 

(2) An undertaker is justified in 
furnishing the necessary service on 
the request of anyone so related to 
decedent as to exclude the idea of 
officious interference. 

Cal.—Golden Gate Undertaking Co. v. 

Taylor, 141 P. 922, 168 Cal. 94, 52 

L.R.A.,N.S., 1152, Ann-Cas.l915D 

742. 


Pa.—Hodge v. Cameron, 200 A. 238, 
132 Pa.Super. 1—Hodge v. Camer¬ 
on, 86 Pittsb.Leg.J. 141. 

(3) Member of deceased’s family 
was held authorized to bind de¬ 
ceased’s estate by contract for fu¬ 
neral supplies and services reason¬ 
able and appropriate in light of ex¬ 
tent and condition of estate.—Goeth 
v. McCollum, Tex.Civ.App., 94 S.W. 
2d 781. 

(4) Liability for funeral expenses 
held that of the estate rather than 
that of person engaging undertaker, 
under circumstances of particular 
case.—Bair v. Chambers, 70 Pa.Su- 
per. 356. 

(5) The estate is not liable on- a 
contract for funeral expenses entered 
into by one who was guilty of offici¬ 
ous interference in so acting.—An¬ 
drew J. Bair & Son v. Dorris, 23 A.2d 
240, 147 Pa.Super. 52. 

Not indebtedness 

(1) Funeral expenses of an intes¬ 
tate are mere liabilities of the estate, 
imposed by law on principles of pub¬ 
lic policy, and do not constitute an 
indebtedness of the intestate in ab¬ 
sence of contractual relations.—Phil¬ 
lips v. Tribbey, 144 N.E. 861, 82 Ind. 
App. 68, denying modification of 
mandate 144 N.E. 145, 82 Ind.App. 68, 
denying rehearing 141 N.E. 262, 82 
Ind.App. 68. 

(2) Funeral expenses are not tech¬ 
nically “a debt,” but a charge on 
estate of deceased. 

N.J.—In re Cunningham’s Estate, 3 
A.2d 876, 17 N.J.Misc. 33. 

N.C.—Brown v. Brown, 154 S.E. 731, 
199 N.C. 473. 

(3) Under some statutes, however, 
funeral expenses are considered a 
debt of the estate.—Eastman v. Al¬ 
len, 31 N.E.2d 547, 308 Mass. 138. 

Recovery of funeral expenses: in 
action for wrongful death, obtained 
by next of kin, does not relieve dece¬ 
dent's estate of liability therefor.— 
In re Goyette’s Estate, 252 N.Y.S. 
566, 141 Misc. 80. 

52. Iowa.—Remington v. Machamer, 
186 N.W. 32, 192 Iowa 1098. 

24 C.J. p 307 note 19. 

However, it has been held that a 
minor’s estate is never subject to the 
payment of the minor's funeral ex¬ 
penses where the father is of suffi¬ 
cient ability to pay them.—In re 
Bennett’s Estate, 30 Pa.Dist. & Co. 
148. - 

53. Wis.—Palmisano v. Century In¬ 
demnity Co., 275 N.W. 525* 225 Wis. 
582. 
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expenses of his deceased wife, see the C.J.S. title 
Husband and Wife § 61, also 30 C.J. p 606 note 77, 
and although in some jurisdictions it is held that 
her estate is not primarily liable therefor, 54 it is 
now generally held, at least where statutes provide 
that funeral expenses shall be paid by the estate, 
that the estate of a married woman may be held lia¬ 
ble for her reasonable funeral expenses. 55 

The obligation of the estate to pay burial expens¬ 
es has been said to arise from the duty of the liv¬ 
ing to provide a decent burial for the dead. 56 

The fact that the person who requested the un¬ 
dertaker to take charge of the funeral may be lia¬ 
ble for burial expenses if the estate is unable to pay 
them does not relieve an estate able to pay them 
from liability therefor, as it is intended by law 
that these things should be done on the credit of 
the estate rather than that there should be any hes¬ 
itation in rendering the services until inquiry can 


be made as to who is liable to pay and his finan¬ 
cial responsibility. 57 Of course, where the under¬ 
taker or other person furnishing work or accessa¬ 
ries for the funeral or burial has done so on the or¬ 
der and credit of a third person, he may look im¬ 
mediately to such person for payment. 58 

Reimbursement from estate . Where the repre¬ 
sentative or a third person has rendered himself lia¬ 
ble for the funeral expenses and has been compelled 
to pay them, or has defrayed such expenses in an 
emergency and under proper circumstances, he is 
entitled to reimbursement from the estate so far as 
the expenditures were reasonable and proper. 59 
This rule has been held to permit a husband to be 
reimbursed from the estate of his deceased wife for 
her funeral expenses which he paid, notwithstand¬ 
ing his common-law obligation to see to her proper 
interment; 60 but, in the absence of a provision in 
her will therefor, 61 there is also authority for the 
view that the husband is not entitled to reimburse- 


54. Mo.—Kent v. Knight, 98 S.W. 2d 
318, 231 Mo.App. 235. 

Pa.—In re Burtnick’s Estate, 18 Pa. 
Dist. & Co. 328—In re Dunkle’s Es¬ 
tate, 16 Pa.Dist. & Co. 45—In re 
Greenhouse's Estate, 57 Montg.Co. 
L. 360. 

, Provision In will of married wo¬ 
man that her funeral expenses be 
paid by her estate, being in relief of 
her husband’s liability, is in effect a 
legacy to him, and he may not claim 
the benefit thereof if he elects to 
take against the will.—In re Henry’s 
Estate, 18 Pa.Dist. & Co. 667, 15 Le¬ 
high Co.L.J. 140. 

55. Md.—Anderson v. Carter, 2 A.2d 
677, 175 Md. 540. 

N.Y.—In re Nolan’s Estate, 280 N.Y. 
S. 237, 244 App.Div. 873—In re Van 
Zandt’s Will, 247 N.Y.S. 441, 231 
App.I>iv. 381—In re Wolpert’s Es¬ 
tate, 19 N.Y.S,2d 781, 174 Misc. 85 
—Apostle v. Pappas, 277 N.Y.S. 
400, 154 Misc. 497—In re Turner’s 
Estate, 266 N.Y.S. 435, 148 Misc. 
142. 

Okl.—Earnest, v. Earnest, 102 P.2d 
602, 187 Okl. 258—In re Wilson’s 
Estate, 15 P.2d 825, 826, 160 Okl. 
23, quoting Corpus Juris. 

Tex.—Goldberg v. Zellner, Com.App., 
235 S.W. 870, reversing Zellner v. 
Samuelson, Civ.App., 220 S.W. 587. 
24 C.J. p ?06 note 18. 

Notwithstanding husband’s pri¬ 
mary liability, an undertaker may 
proceed against a married woman’s 
estate on which the law imposes a 
liability for reasonable funeral ex¬ 
penses.—Phillips v. Tribbey, 141 N.E. 
262, 82 Ind.App. 68, rehearing denied 
144 N.E. 145, 82 In<LApp. 68, modi¬ 
fication of ’mandate denied 144 N.E. 
861, 82 Ind.App. 68. 


Wife’s will 

Where wife’s will directs the pay¬ 
ment of funeral expenses, her estate 
is liable therefor. 

Ind.—Rocap v. Blackwell, 153 N.E. 

515, 79 Ind.App. 232. 

Iowa.—In re Skillman, 125 N.W. 343, 
146 Iowa 601, 140 Am.S.R. 311. 

Md.—Pickett’s Estate v. Pickett, 158 
A. 29, 162 Md. 10. 

N.J.—Watt v. Atlantic Safe Deposit 
& Trust Co., 112 A. 186, 92 N.J.Eq. 
224. 

N.C.—Brown v. Brown, 154 S.E. 731, 
199 N.C. 473. 

Pa.—In re Werkheiser's Estate, 27 
North.Co. 204. 

| In Missouri the administration 
| statute providing that funeral and 
other expenses shall be paid by the 
estate has been held to provide only 
for priority of claims and to impose 
no liability on the estate of the wife. 
—Kent v. Knight, 98 S.W.2d 318, 231 
Mo.App. 235. 

56. Ark.—Security Bank & Trust Co. 
v. Costen, 273 S.W. 705, 169 Ark. 
173. 

57. Ill.—In re Gage's Estate, 222 Ill. 
App. 258. 

58. Tex—Johnson v. Weed, Civ. 
App., 52 S.W.2d 917. 

24 C.J. p 307 note 21. 

59. Ala.—Whitfield v. Hall, 180 So. 
293, 235 Ala. 620—Garrett v. Snow¬ 
den, 145 So. 493, 226 Ala. 30, 87 
A.D.R. 216—Phillips v. First Nat. 
Bank, 94 So. 801, 208 Ala. 589. 

Ark.—Security Bank & Trust Co. v. 

Costen, 273 S.W. 705, 169 Ark. 173. 
Cal.—Andrade v. Azevedo, 50 P.2d 
80, 9 Cal.App.2d 495. 

Del.—Smblka v. James T. Chandler & 
Son, 20 A.2d 131, 134 A.L.R. 629, 
i affirming James -T. Chandler &. Son 
v. Smolka, 13 A 2d 427, 1 Terry 415. 
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Ky.—Schlachter v. Henderson’s 

Adm’r, 83 S.W.2d 491, 259 Ky. 759 
—Preston v. Preston’s Adm'x, 53 
S.W.2d 957, 245 Ky. 552. 

Md.—Tsaraclis v. Characklis, 3 A. 2d 
725, 176 Md. 28. 

Minn.—Kelly v. Snow, 210 N.W. 105, 
168 Minn. 298. 

N.Y.—In re Kulyk’s Estate, 269 N.Y. 
S. 70, 150 Misc. 307, supplementing 
268 N.Y.S. 305, 149 Misc. 855, re¬ 
versed on other grounds 277 N.Y. 
S. 807, 243 App.Div. 443 and appeal 
dismissed 277 N.Y.S. 807, 243 App. 
Div. 443—In re Banks’ Will, 31 N. 
Y.S.2d 652. 

Pa.—In re Jack's Estate, 119 A. 474, 
275 Pa. 405—In re Smith's Estate, 
21 Erie Co. 264. 

R.I.—McCartin v. Devine, 17 A. 2d 
864. 

Tenn.—Stephens v. Mason, 1 Tenn. 
App. 246. 

Tex,—Pottinger v. Southwestern Life 
Ins. Co., Civ.App., 138 S.W.2d 645. 
Utah.—Columbia Trust Co. v. Ang- 
lum, 225 P. 1089, 63 Utah 353. 

24 C.J. p 307 note 22. 

Not volunteer 

An executor or administrator who 
makes payment of funeral expenses 
is not a volunteer and is entitled to 
reimbursement from the estate.—In 
re Zimmerman’s Estate, 18 Pa.Dist. 
& Co. 100, 48 Montg.Co. 170. 

60. Mass.—Constantinides v. Walsh, 
15 N.E. 631, 146 Mass. 281, 4 Am. 
S.R. 311. 

N.Y.:—Pache v. Oppenheim, 87 N.Y.S. 

704, 93 App.Div. 221. 

Okl.—In re Wagner’s Estate, 62 P.2d 
1186, 178 Okl. 384. 

24 C.J. p 307 notes 23, 24. 

61. N.J.—Watt V. Atlantic Safe De- 
• posit & -Trust Co., 112 A 186, 92 

N.J.Eq. 224. 
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ment where he was financially able to bury his wife 
in a suitable manner ; 62 and the right of reimburse¬ 
ment is denied where this would operate to the det¬ 
riment of creditors of the wife. 63 One who is a 
mere volunteer, or who is guilty of officious inter¬ 
ference or intermeddling, however, is not entitled to 
reimbursement. 64 

Items and amount of expenditure. The term “fu¬ 
neral expenses” has reference to those necessary 
and compulsory expenditures which arise immedi¬ 


ately on and after the death of decedent, 65 and 
which embrace the coffining, embalming, arraying, 
and sepulture or cremation of his body, 66 together 
with those accustomed forms and ceremonies which 
attend on the present disposition of his remains. 67 
The cost and amount of funeral expenses allowable 
should in all cases be reasonable and correspond to 
the circumstances and social condition of decedent, 
including his station in life and the value of his es¬ 
tate. 68 On the other hand, it has been held that the 


62. N.J.—Watt V. Atlantic Safe De¬ 
posit & Trust Co., supra. 

Ohio.—In re Milholland, 30 Ohio N.P., 
N.S., 563. 

24 C.J. p 307 note 25. 

63. Pa.—Wheeler's Estate, 4 Pa,Dist 
265. 

64. Cal.—Andrade v. Azevedo, 50 P. 
2d 80, 9 Cal.App.2d 495. 

N.-Y.—In re Collins’ Estate, 285 N.Y. 
S. 710. 157 Misc. 739—In re Rob¬ 
erts' Estate, 7 N.Y.S.2d 838. 

Pa.—In re Bennett’s Estate, 30 Pa. 
Dist. & Co. 14S, 26 North.Co. 80- 
In re Zimmerman's Estate, 18 Pa. 
Dist. & Co. 100, 48 Montg’.Co. 170. 
Wash.—Guilliume v. McCulloch, 24 
P.2d 93, 173 Wash. 694. 

“If the person who incurs the ex¬ 
pense or advances the money to pay 
it is not a mere volunteer who acts 
officiously and without interest in 
the estate of the decedent, the charge 
against the estate inures to his or | 
her benefit."—Security Bank & Trust 
Co. v. Costen, 273 S.W. 705, 706, 169 
Ark. 173. 

Stepson who paid burial expenses 
of stepfather after the heirs had 
failed to pay them, and after urgent 
insistence of his mother who was 
greatly distressed, was not a mere 
volunteer.—Lay v. Day, 255 S.W. 
1054, 201 Ky. 93. 

Home for aged, acting in good 
faith in paying funeral expenses, 
held entitled to reimbursement, even 
though it acted as a volunteer.— 
Christenson v. Board of Charities of 
Illinois Conference of Ev. Lutheran 
Augustana Synod, 253 Ill.App. 380. 
Persons held not mere volunteers or 
intermeddlers 

N.Y.—In re Tangerman's Estate', 235 
N.Y.S. 213, 226 App.Div. 162. 
Undertaker who on request of at¬ 
tending physician of deceased who 
himself had suggested undertaker 
and cremation, conducted funeral 
services and cremated unclaimed 
body after advertisements thereof in 
newspapers was not precluded from 
recovery of reasonable expenses 
therefor from estate.—Home Under¬ 
taking Co. v. Joliff, 19 P.2d 654, 172 
Wash. 78. , 

65. Reinterment 

Allowance will not be,, made for 
the cost of rein^terment unless?, the 


first place of interment is found to 
be improper.—In re Bauer’s Estate, 
239 P. 49, 196 Cal. 757, 40 A.L.R. 
1457. 

66. Cal.—In re Bauer’s Estate, su¬ 
pra. 

67. Ark.—Security Bank & Trust 
Co. v. Costen, 273 S.W. 705, 169 
Ark. 173. 

Cal.—In re Bauer’s Estate, 239 P. 

49, 196 Cal. 757, 40 A.L.R. 1457. 

24 C.J. p 307 note 28. 

Flowers 

Claims for flowers at funeral are 
not allowable. 

Ala.—Wright v. Menefee, 145 So. 315, 
226 Ala. 55. 

Alaska.—In re Perovich’s Estate, 7 
Alaska 312. 

68. Ala.—Wright v. Menefee, 145 So. 
315, 226 Ala. 55. 

Ark.—Security Bank & Trust Co. v. 

Costen, 273 S.W. 705, 169 Ark. 173. 
Ill.—In re Purefoy’s Estate, 256 Ill. 
App. 523. 

N.Y.—In re Derry’s Estate, 291 N.Y. 

S. 22, 161 Misc. 135—In re Brown’s 
Will, 274 N.Y.S. 924, 153 Misc. 282 
—In re Horn’s Estate, 273 N.Y.S. 
259, 151 Misc. -261. 

Ohio.—In re Throckmorton's Estate, 
App., 36 N.E.2d 792. 

Okl.—Wright v. Big Hill Trading 
Co., 241 P. 811, 115 Okl. 82. 

Pa.—Hodge v. Cameron, 200 A. 238, 
132 Pa.Super. 1—In re Ennis’ Es¬ 
tate, 76 Pa.Super. 292—In re D’Al- 
lessandro's Estate, 16 Pa.Dist. & 
Co. 113. 

Wash.—In re Allen’s Estate, 26 P.2d 
396, 398, 175 Wash. 65, citing Cor¬ 
pus Juris—Home Undertaking Cd. ’ 
v. Joliff, 19 P.2d 654, 172 Wash. 78. 
24 C.J. p 308 note 29. 

Appraisal of estate unnecessary 
While one called on to furnish 
supplies and services for funeral is 
not required to appraise estate of 
deceased, he is not authorized to 
pursue course of conduct unjust to 
deceasedis estate or to other credi¬ 
tors thereof.—Goeth v. McCollum, 
Tex.Civ.App., 94 S.W.2d 781. 

Claims held excessive and allowed 
for lower amount. 

jKy.—Burgess < & Walter v. Thomas' 
Adm’r* 292.,£5.W* 1085, 219 Ky. 399. 
JST.Y.—In re (bollins’ Estate, 28$ N.Y. 

: S. 506, 158 Misc. 798—In re ColJuasfiJ 
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Estate, 285 N.Y.S. 710, 157 Misc. 
739—In re Amelio’s Estate, 274 N. 
Y.S. 484, 153 Misc. 52—In re Luip- 
pold’s Estate, 262 N.Y.S. 522, 146 
Misc. 46. 

Pa.—In re O’Hara’s Estate, 180 A. 
86, 118 Pa.Super. 558—In re Ger- 
nert’s Estate, 19 Lehigh Co.L.J. 
262. 

Wash.—In re Allen’s Estate, 59 P.2d 
360, 186 Wash. 612. 

Direction of testator 

(1) In the absence of cogent ad¬ 
verse equitable reasons, an express 
direction by testator for the expendi¬ 
ture of a given sum for funeral ex¬ 
penses will be deemed a determina¬ 
tion by him as to what is a reason¬ 
able sum.—In re Morss’ Estate, 299 
N.Y.S. 772, 164 Misc. 761. 

(2) Such an expression of desire, 
however, will not warrant the ex¬ 
penditure of an unreasonable sum 
so as ’to defeat the rights of credi¬ 
tors.—In re Van Valkenburgh’s Will, 
298 N.Y.S. 819, 164 Misc. 295. 

(3) In proceeding for settlement 
of accounts of executrix and trustee 
under will directing executrix to car¬ 
ry out details of testator’s funeral 
and burial in manner and form de¬ 
scribed by him to her, executrix was 
precluded from disclosing testator’s 
wishes in such matters.—In re Mc¬ 
Laughlin’s Estate, 20 N.Y.S.2d 742, 
260 App.Div. 43, appeal granted 23 
N.Y.S.2d 205, three cases, 260 App. 
Div. 849, 850, and affirmed 33 N.E.2d 
■541, 285 N.Y. 604. 

Practice disapproved 

Practice of fixing minimum charge 
of two hundred fifty dollars for fun¬ 
eral expenses m probate matters is 
disapproved.—Home Undertaking Co. 
v.^ Joliff, 19 P.2d 654, 172 Wash. 78- 

Protection. 

It is the duty of decedent’s rep¬ 
resentatives and of the courts to 
protect the estate from excessive 
claims for funeral expenses.-*-In n& 
Kelly’s . Estate, 198 N.W, 280„ m- 
Wis. 485. 

Question of law and fact 

Whether claim against estate for 
funeral, expenses is reasonable in 
amount is question of mixed law 
and fact.—In re Lanza’s Estate, '266' 
S^.Y-S, 710, 149 Misc. ,95, 
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minimum sum for which a decent burial may be 
had must be paid from the estate, even though it 
exhausts all of the available assets. 69 Of course, 
the allowance must not exceed any limitation placed 
thereon by statute. 70 The expenses which are 
chargeable on the estate in favor of a stranger are 
those which are incident to the burial itself, and 
which cannot be postponed. 71 Special circumstanc¬ 
es may justify an expenditure unusually great in 
one or more particulars, as where one dies far from 
his home or his proper burial place and transporta¬ 
tion of the body becomes necessary and proper, or 
where kindred and friends are summoned from a 
distance to attend the funeral or accompany the re¬ 
mains from a distant point. 72 The fact, however, 
that decedent expressed a wish to be buried in an 
expensive coffin does not authorize an expenditure 
for a coffin not suited to the pecuniary condition of 
the estate. 73 

Funeral expenses of decedent's wife, husband, or 
family. In the absence of a provision of a will 74 
or statute to tfie contrary, the estate of a deceased 
husband is not liable for the funeral expenses of 
his widow, 76 

The funeral expenses of decedent's wife and 
family are sometimes made, by statute, a charge on 


his estate, 76 and they have been held to be payable 
out of his estate even in the absence of an express 
statutory provision where decedent and his wife and 
children perished in a common disaster. 77 Where 
decedent's will provides for the payment of the fu¬ 
neral expenses for a child, claim against his estate 
therefor will be allowed. 78 Where the total amount 
which may be allowed for funeral expenses is fixed 
by statute, assuming that the court may make an al¬ 
lowance from the estate of a decedent for the fu¬ 
neral expenses of decedent and his wife and child, 
all of whom perished in a common disaster, the to¬ 
tal allowance for funeral expenses cannot exceed 
the amount fixed by statute. 79 A claim that funeral 
expenses of decedent's husband, who survived her, 
be paid out of her estate has been denied. 80 

§ 385. - Tombstones, Monuments, and 

Burial Lots 

Reasonable claims for a monument and a burial 
lot for deceased will ordinarily be allowed. 

The expense of erecting a tombstone or monu¬ 
ment at the grave of decedent is usually allowed 
against the estate, 81 especially where the estate is 
ample, 82 such expenditure being sometimes consid¬ 
ered a part of the funeral expenses. 83 The ex- 


RatiftoatloiL by 'nearest living rela¬ 
tive of deceased of neighbors' acts 
relative to burial cannot give legal 
effect to what they had no right to 
do.—In re Perovich's Estate, 7 Alas¬ 
ka 312. 

Statute held, not to change rule 

Tex.—Gooth v. McCollum, Clv.App., 
94 S.W. 2d 781. 

Whether services could have been 
done for less or for nothing fur¬ 
nishes no rule by which to determine 
the reasonableness or unreasonable¬ 
ness of the charge under the cir¬ 
cumstances.—Basse Sc Borgmann Co. 
v. Upchurch, 21 N.E.2d 34$, SO Ohio 
App. 34$. 

69. Wyo.—Sowers v. King, 231 P. 
411, rehearing denied 238 P. 540, 
32 Wyo. 167. 

70. W.Va.—New Martinsville Bank 
v. Burlingame, 178 S.E. 690, 116 
W.Va. 122. 

71* Ala.—Phillips v. First Nat. 

Bank, 94 So. 801, 208 Ala, 589. 

72. N.C.—Brady v. Presnell, 169 S. 
EL 278, 280, 204 N.C. 659, quoting 
Corpus Juris. 

24 C.J. p 808 notes 30-32. 

73* N.C.—Barbee v. Green, 92 N.C. 
471. 

74. Idfe estate 

Where will devised testator's prop¬ 
erty to executors with directions to 
apply income therefrom for benefit 
of testator's widow during her life 
and. If necessary, to saU testator's 


lands to provide widow comfortable 
support, and widow died without 
leaving any property, testator's es¬ 
tate was chargeable with reasonable 
amount for widow's funeral expens¬ 
es.—New Martinsville Bank v. Bur¬ 
lingame, 178 S.E. 690, 116 W.Va. 122. 
Waiver 

Executor's payment of funeral ex¬ 
penses of testatrix, and clause in 
wife’s will directing executor to pay 
debts and funeral expenses, were 
not a waiver of right to reimburse¬ 
ment from husband's estate under 
clause in husband's will directing 
payment of wife’s funeral expenses 
out of his estate.—Camden Safe De¬ 
posit & Trust Co. v. Stephen, 181 A, 
50, 119 N.J.Eq. 36. 

75. Ga.—Haralson v. White St Co„ 
119 S.E. 464, 31 Ga.App. 105. 

Ky.—Pool v. Pool, 283 S.W. 111, 214 
Ky. 267—Oster's Ex'r v. Ohlman, 
219 S.W. 187, 187 Ky. 341. 

Mo.—Kent v. Knight, 98 S.W.2d 318, 
231 Mo.App. 235. 

On consent of beneficiaries, how¬ 
ever, and to avoid unnecessary cir¬ 
cuity of practice, a claim /or the 
widow's funeral expenses has been 
allowed against the husband's estate. 
—I-n re Turner’s Estate, 266 N.Y.S. 
435, 148 Misc. 142. 

76L Ga.—Haralson v. White Sc Co„ 
119 S.E. 454, 31 Ga.App. 105, quot¬ 
ing Corpus Juris. 

24 C.J. p 308 note 34* 
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77. Ga.—Haralson v. White & Co., 
supra, quoting Corpus Juris. 

Ky.—Colovos' Adm’r v. Gouvas, 108 
S.W.2d 820, 269 Ky. 752, 113 A.L.R 
871. 

N.J.—Sullivan v. Horner, 7 A. 441, 41 
N.J.Eq. 299. 

78. N.Y.—In re Jones' Estate, 269 
N.Y.S. 612, 150 Misc. 71. 

79. Md.—MeComas v. Wiley, 109 A. 
312, 135 Md. 584. 

80. N.Y.—In re Williams' Estate, 
232 N.Y.S. 521, 133 Misc. 322. 

81. Ariz.—In re Nolan’s Estate, 108 
P.2d 391, 397, 56 Ariz. 366, quoting 
Corpus Juris. 

N.Y.—In re Borden's Will, 288 N.Y. 
S. 957, 159 Misc. 766. 

Okl.—In re Wilson's Estate, 15 P.2d 
825, 826, 160 Okl. 23, citing Cor¬ 
pus Juris. 

Pa.—In re Fitzgerald's Estate, 0.8 
Pa.Dist. Sc Co. 500, 49 Montg.Co. 
363. 

Utah.—Columbia Trust Co. v. Ang- 
lum, 225 P. 1089, 63 Utah 353. 

24 C.J. p 308 note 37. 

Propriety of expenditure by repre¬ 
sentative see supra S 230. 

82. N.Y.—Allen v. Allen. 3 Dem. 
Surr. 524. 

4 

83. Ala.—Kennedy v. Parks, 116 So- 
161, 217 Ala. 323. 

N.Y.—In re McArdle's Will, 264 N. 
Y.S. 764, 147 Misc. 876. 

Wis.—Hamilton v. Reinemann, 290 
N.W. 194, 233 Wis. 572—In re 
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penditure in this connection which will be allowed 
against the estate must be reasonable, taking into 
consideration the amount of the estate, and also its 
condition as to solvency or insolvency, 84 and as the 
erection of a monument is not a matter of such ur¬ 
gent and immediate necessity as the funeral and in¬ 
terment, this expense should be incurred only by, 
or at least with the consent of, the personal repre¬ 
sentative; and, where a person having no authori¬ 
ty in the premises from the representative has or¬ 
dered and procured the erection of a tombstone or 
monument, the courts have refused to hold the es¬ 
tate liable either to the person who actually fur¬ 
nished the tombstone or monument, or to the per¬ 
son who ordered and procured the same in case he 
has paid therefor. 85 In some jurisdictions, howev¬ 
er, it is held that the price of a tombstone is not a 
debt of the estate and that a claim therefor cannot 
be allowed, 86 

Burial lots. The cost of a burial lot for inter¬ 
ment, especially where the purchase of a place of 
burial is immediately necessary, is allowed either as 
a direct charge against the estate or by holding the 


estate liable to reimburse a person who has paid 
for it, 87 subject like other similar charges to the 
rule that it must be reasonable. 88 A reasonable sum 
for cemetery upkeep is allowable as a part of fu¬ 
neral expenses, 89 and reasonable claims for provid¬ 
ing for perpetual care of decedent's burial lot may 
be allowed. 90 

A claim for a crypt in a mausoleum, 91 or for the 
erection of a mausoleum, 92 has likewise been al¬ 
lowed where the charge therefor was reasonable 
under the circumstances. 

§ 386 . ■ Services Rendered to Estate 

a. In general 

b. Attorney’s fees 

a. In G-eneral 

Reasonable compensation for services rendered to 
the estate is payable, directly or indirectly, out of the 
estate. 

A reasonable compensation for services rendered 
to the estate after decedent’s death is payable out 
of the estate, 93 either, under the practice and stat- 


Borchardt's Will, 200 N.W. 461, 
184 Wis. 561. 

24 C.J. p 309 note 39. 

84. Ala.—Kennedy v. Parks, 116 So. 
161, 217 Ala. 323. 

Cal.—Seitz v. Engert, 56 P.2d 1242, 
13 Cal.App.2d 302. 

N.Y.—In re Luippold’s Estate, 262 
N.Y.S. 522, 146 Misc. 46—In re 

Billman’s Will, 257 N.Y.S. 491, 143 
Misc. 765. 

Pa.—In re D’Allessandro’s Estate, 16 
Pa.Dist. & Co. 113. 

24 C.J. p 309 note -40. 

85. Ky.—Higginbothom v. Higgin¬ 
bothom, 197 S.W. 627, 177 Ky. 271, 
L.R.A.1918A 1105. 

24 C.J. p 309 note 41. 

Ratification by beirs | 

Claim for erection of monument 
contracted for by one of beirs was 
properly allowed under evidence that 
all heirs ratified contract and there 
were no unpaid creditors.—In re Mc- 
Math’s Estate, 228 N.W. 11, 209 Iowa 
414. 

86. Ill.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248, 
modifying In re Nonnast’s Estate, 
21 N.E.2d 796, 300 Ill.App. 537— 
In re Way’s Estate, 242 Ill.App. 
459. 

Ksua.-r-.in re Earnest’s Estate, 88 P.2d 
1048, 149 Kan. 636, 121 A.L.R. 109&. 

Credit of estate 

44 A charge for a monument or 
gravestone is not one for which the 
law pledges the credit of the estate 
that a decedent owned.”—Call v. Gar¬ 
land, 125 A. 225, 124 M*. 27. 


87. Md.—Tsaraclis v. Characklis, 

A.2d 725, 176 Md. 28. 

24 C.J. p 309 note 43. 

Inclosing' lot 

A debt incurred by the widow in 
inclosing the burial lot is not pay¬ 
able out of the estate.—Meyer’s Es¬ 
tate, 18 Phila., Pa., 42. 

Walling up grave 

Where decedent was buried in her 
father’s cemetery lot, the cost of 
walling up her grave, the work being 
ordered by her father, was allowed 
against her estate.—Webb’s Estate, 
18 Pa.Dist. 179. 

88. Mass.—Pettengill v. Abbott, 45 
N.E. 748, 167 Mass. 307. 

N.Y.—In re Borden's Will, 288 N.Y. 
S. 957, 159 Misc. 766—In re Bill- 
man’s Will, 257 N.Y.S. 491, 143 

Misc. 765- 

89. N.Y.—In re Collins’ Estate, 282 
N.Y.S. 728, 156 Misc. 783—In re I 
Miranda's Will, 271 N.Y.S. 913, 151 
Misc. 459—In re Delafield’s Estate, 
255 N.Y.S. 85, 142 Misc. -536. 

90. N.Y.—In re Voelker’s Estate, 285 
N.Y.S. 519, 158 Misc. 97—In re 
Trimbey’s Estate, 273 N.Y.S. 957, 
152 Misc. 34-4—In re Eddy's Estate, 
235 N.Y.S. 455, 134 Misc. 112. 

91. Va.—Dearing v. Walter, 9 S.E. 
2d 336, 175 Va. 555. 

Wash.—In re Allen’s Estate, 59 F.2d 
1360, 186 Wash. 612. 

82. N.Y.—In- re Billman’s Will, 257 
N.Y.S. 491, 143 Misc. 7‘65. 

Under express provision in will 
N.Y.—In re Borden’s Will, 288 N.Y. 
S. 957, 159 MisP. 766. 
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3 93. Cal.—In re Maddalena’s Estate, 
108 P.2d 17, 42 Cal.App.2d 12. 

La.—Succession of Boehm, 108 So. 
322, 161 La. 162. 

N.Y.—In re Israel’s Estate, 26 N.Y. 

S.2d 656, 176 Misc. 120. 

Pa.—In re Furman’s Estate, 5 A.2d 
906, 334 Pa. 238. 

Wis.—I>n re Holmes’ Estate, 300 N. 

W- 171, 238 Wis. 491. 

24 C.J. p 310 note 48. 

Order adjudicating that employ¬ 
ment of decedent's son to assist in 
handling affairs of estate at a stated 
fee was reasonable and necessary 
was binding on parties who procured 
order, even in absence of a family 
agreement entered into by parties. 
Where sole heirs of estate procured 
such order and where no creditors 
were involved, and where estate was 
worth more than a half million dol¬ 
lars, decree ordering payment out 
of estate was sufficient, and decree 
against parties individually was not 
necessary.—Williams v. Williams, 
187 So. 209, 185 Miss. 53. 

Appraisal 

Evidence sustained an allowance 
for ten days’ services at the rate 
provided by Rev.St.1919 § 574, in 

appraising decedent estate for pur¬ 
pose of assessing the inheritance tax, 
where the estate’s market value for 
distribution was thirty six thousand 
five hundred sixty eight dollars ai tfL 
fifty cents, trial court’s finding of 
allowance for twenty four days not 
being sustained.—In re Baptiste’s 
Estate, Mo.App., 259 S.W. 498. 
Autopsy 

Where deceased requested Chat an 
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utes in some jurisdictions, by allowing a claim di¬ 
rectly against the estate in favor of the person who 
has rendered such services, 94 or by allowing the 
representative credit in his accounts for the amount 
expended by him for services, see supra § 234. In¬ 
deed, under the practice and statutes in some ju¬ 
risdictions, as already pointed out in § 199, the rep¬ 
resentative only, and not the estate, is directly lia¬ 
ble to the person performing services for the estate. 

In order to justify an allowance from the estate, 
the services must have been performed for the es¬ 
tate itself; claims for services for the widow, heirs, 
or other parties in interest cannot be so allowed, 95 
unless decedent’s will provides to the contrary; 96 
and a fortiori, it is proper to refuse an allowance 
for managing an estate to one who acted for a cor¬ 
poration wrongfully in charge of the estate. 97 It 
is also necessary that the services should have been 
performed either at the request of decedent made 
before his death or at the instance of some person 
having some authority, or at least some apparent 
authority, to act for decedent or his estate, 98 and 
compensation has been refused for services ren¬ 


dered as a mere volunteer pending the appointment 
of an administrator. 99 The person performing the 
services must have done so in the expectation of 
being compensated therefor, and one who at the 
time of performing the services intended them to be 
gratuitous cannot thereafter obtain compensation 
therefor against the estate. 1 The allowance must 
be a reasonable one, taking into consideration the 
amount of the estate, the value of the services, and 
the time and trouble which their performance en¬ 
tailed, 2 and the amount rests largely in the discre¬ 
tion of the court. 3 

b. Attorney’s Fees 

Under permissive statutes a claim for attorney's 
fees for services rendered the personal representative 
for the benefit of the estate may be allowed. 

Since, as already considered supra § 199, an ex¬ 
ecutor or administrator employing an attorney binds 
himself personally, rather than the estate, for the 
attorney’s fees, and, in view of the rule discussed 
supra §§ 223-228, that an executor or administra¬ 
tor may make reasonable expenditures for attor- 


autopsy bo performed, claims made 
by doctors who performed autopsy 
on body of deceased were properly 
allowed, since by directing: the au¬ 
topsy to be performed deceased im¬ 
pliedly directed that payment there¬ 
for should come from his estate.— 
In re Pennock’s Estate, 14 N.Y.S.2d 
131, 172 Misc. 10, reversed on other 
grounds 20 N.Y.S.2d 811, 260 App. 
Div. 181, reargument denied 23 N.Y. 
S.2d 204, 260 App.Dlv. 847, reversed 
on other grounds I>n re Pennock’s 
Will, 35 NT.E.2d 177, 285 N.Y. 475. 
Carrying on business 

Where executor contracted with 
employees of business formerly con¬ 
ducted by testator whereby such em¬ 
ployees were to continue to conduct 
business, and in return receive a 
certain percentage of profits made, 
which contract was carried out in 
good faith by employees, and result¬ 
ed in profit, executor must compen¬ 
sate employees according to terms 
of such contracts—Riedy v. Bid well, 
233 P. 995, 70 Cal.App, 552. 

Necessity of employment 

That heirs required employment 
of accountants to audit estate’s ac¬ 
counts concludes them on necessity 
for services and prevents them from 
successfully opposing allowance of 
their fees.—Succession of Boehm, 108 
So. 322, 161 La. 162. 

meoeiving benefits 

Estate receiving benefit of execu¬ 
tor's contracts for construction of 
apartment house was liable there¬ 
for.—Kemper v. Geo. W. Owens Lum¬ 
ber & Loan Co., Tex.Civ.ApjL, 13 S. 

658* error refused. 


Services rendered representative 

The estate is not liable for legal 
services rendered the personal rep¬ 
resentative unless It appears that he 
was such at the time and roceived 
them in such capacity.—Sy Chung- 
Quiong v. Sy-Tiong Tay Cuansi, 10 
Philippine 141. 

94. Cal.—In re De Barry’s Estate, 
•111 F.2d 728, 43 Cal.App.2d 715. 

24 C.J. p 310 note 49. 

95. Pa.—In re Sterrett's Estate, 21 
Erie Co. 255. 

24 C.J. p 311 note 55. 

Statute construed 

Surrogates’ statutory authority to 
fix compensation, as In proceeding to 
settle fiduciaries’ account, of persons 
acting under powers of attorney and 
similar instruments is based on ju¬ 
risdiction obtained by recording such 
instruments in surrogate’s office, and 
statute is not retroactive so as to au¬ 
thorize surrogate, in proceeding to 
settle fiduciaries' account, to fix com¬ 
pensation for services of agent under 
power to collect income on behalf of 
life beneficiary of testamentary trust, 
and any action to recover alleged 
overpayments for his services must 
be brought In court of original ju¬ 
risdiction.—-In re Nunno’s Estate, 293 
N.Y.S. 827, 161 Misc. 707. 

96. N.Y.—In re Martin's Win, 251 
N.Y.S. ’587, 233 App.Div. 33. 

97. Mo.—Davidson v. I. M. David- 
sop Real Estate & Investment Qo^ 
155 S.W. 1, 249 Mo. 474. 

98. N.Y.—In re j Collins' Estate, 285 
: K.Y.& 710, 157 Misc, 739. 

2*4 C.J. p 311 nbtd 57. 
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Devisee doing work on an unfin¬ 
ished house pending administration, 
in order to protect the property, has 
been held not entitled to recover 
from the estate therefor.—Matter of 
Hincheon, 116 P. 47, 159 Cal. 755, 36 
L.R.A.,N.S., 303. 

99. Vt.—Mathie v. Hancock, 63 A. 

143, 78 Vt. 414. 

24 C.J. p 311 note 58. 

1. N.Y.—Butcher v. Geissenhainer, 
109 N.Y.S. 159, 125 App.Div. 272. 
Tenn.—Royston v. McCulley, Ch„ 59 
S.W. 725, 52 L.R.A. 899. 

Sou's services 

Where adopted son was required 
to account to father’s estate for 
rents received from land, devised to 
mother for life with power to use 
corpus and to convey, and by moth¬ 
er deeded to son without considera¬ 
tion, son was entitled to allowance 
for services rendered In managing 
land after mother’s death, but not 
for such services rendered prior to 
mother’s death, in the absence of an 
agreement for such compensation, 
since, in the absence of such agree¬ 
ment, services performed by son for 
mother were presumed to have been 
gratuitous.—In re Holmes' Estate, 
300 N.W. 171, 238 Wis. 491. 

a. Ky.—Conrad v. Conrad, 160 S.W 
937, 156 Ky. 231. 

24 C.J. p 811 note 61. 

3; Ky.—Conrad v« Conrad, supra. 
La.—-Delano’a Succession, 61 So. 1019, 
125 Lai 86 %i- 
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ney’s fees and is entitled to reimbursement from the 
estate therefor, in the absence of a statute or a 
provision in the will to the contrary, 4 unless the 
personal representative is insolvent or unable to 
pay, 5 an attorney employed by an executor or ad¬ 
ministrator is not entitled to file a claim against the 
estate for his fees as a creditor of the estate, and 


a claim therefor filed by him will be denied. 6 Un¬ 
der some statutes, however, and in some jurisdic¬ 
tions even in the absence of express statutory au¬ 
thorization, 7 an attorney employed by a personal 
representative may file a claim against the estate 
for his compensation which will be allowed, if rea¬ 
sonable, 8 and the attorney may proceed directly 


4 . Miss.—Gwin v. Fountain, 126 So. 
IS, 159 Miss. 619, suggestion of er¬ 
ror sustained on other grounds 132 

50. 559, 159 Miss. 619. 

5. S.D.—In re Sachs' Estate, 297 N. 
W. 793. 

Wis.—Juergens v. Ritter, 279 N.W. 

51, 227 Wis. 480. 

a Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

Ariz.—Ellsworth v. Struckmeyer, 232 
P. 56, 27 Ariz. 484. 

Ark.—Gilleylen v. Hallman, 216 S.W. 
15, 141 Ark. 52. 

Mass.—Tomlinson v. Flanagan, 190 
N.E. 785, 287 Mass. 38. 

Miss.—Hutton v. Gwin, *195 So. 486, 
188 Miss. 763. 

S.D.—In re Sachs’ Estate, 297 N.W. 
793. 

Wis.—In re Arneberg’s Estate, 200 
N.W. 557, 184 Wis. 570. 

Ex parte proceedings 

An order allowing an attorney's 
fee in an ex parte proceeding for 
services rendered to predecessor of 
present administratrix and trustee 
could not be sustained on ground 
that administratrix should have ob¬ 
jected to attorney’s filing a petition, 
where neither petition nor proof 
showed any power in administratrix 
or trustee to make a contract binding 
estate, and it was not shown that 
predecessor was insolvent or was 
out of the state, and the chancellor 
had no authority to allow attorney’s 
fees in ex parte proceeding for serv¬ 
ices rendered to predecessor of ad¬ 
ministratrix and trustee where the 
final account did not show any peti¬ 
tion by predecessor for allowance 
of attorney’s fees.—Reedy v. Allen, 
179 So. 569, 181 Miss. 471. 

7. D.C.—Brandenburg v. Dante, 261 
F. 1021, 49 App.D.C. 141. 

Okl.—In re Schwint's Estate, 83 P. 
2d 161, 183 Okl. 439—Nichols v. 
Wallace, 9 P.2d 430, 155 Okl. 231. 
“Where an executor may be al¬ 
lowed for fees paid to or to be paid 
to an attorney, out of an estate, as 
expenses necessarily incurred in the 
preservation of such estate, it is im¬ 
material whether such item of ex¬ 
pense be first allowed to the execu¬ 
tor and by him paid to the attorney, 
or whether it be allowed direct to 
the attorney.”—In re Wah-kon-tah- 
he-ump-ah’s Estate, 261 P. -973, 974, 
128 Okl. 17*. 

Tee allowed for representing non. 
resident heir mhst -be ’£'aid r as part 
of administration expense tvhere ex¬ 


ecutors delayed payment so long that 
share of heir represented had become 
exhausted.—In re York’s Estate, 41 
P.2d 463, 17 Okl. 571. 

8. Cal.—In re Kelleher’s Estate, 272 
P. 1060, 205 Cal. 757—In re De 
Barry's Estate, 111 F.2d 728, 43 
Cal.App.2d 715—In re McDonald’s 
Estate, 99 P.2d 1115, 37 Cal.App. 
2d 521—Zagoren v. Superior Court 
in and for Sacramento County, 4 
P.2d 279, 117 Cal.App. 548—In re 
Morgan's Estate, 271 P. 762, 94 

Cal.App. 617—In re Kafltz’s Estate, 
196 P. 790, 51 Cal.App. 325. 

Iowa.—In re Schropfer’s Estate, 281 
N.W. 139, 225 Iowa 576—In re An¬ 
derson’s Estate, 250 N.W. 183, 216 
Iowa 1017—In re Leighton’s Es¬ 
tate, 224 N.W. 543, 210 Iowa 913. 
Ky.—Simons’ Ex’r v. Simons, 71 S. 

W.2d 959, 254 Ky. 557. 

Md.—Mudge v. Mudge, 141 A. 39 6, 
155 Md. 1. 

Mass.—Tomlinson v. Flanagan, 190 
N.E. 785, 287 Mass. '38—Mousheg- 
ian v. Sheppard, 180 N.E. 619, 279 
Mass. 49. 

Mo.—Hewitt v. Duncan’s Estate, 43 
S.W.2d 87, 226 Mo.App. 254. 

Mont.—In re Culver’s Estate, 8 P.2d 
662, 91 Mont. 475—In re McLure’s 
Estate, 220 P. 527, 68 Mont. 556. 
Neb.—In re Rhea’s Estate, 253 N.W. 
'876, 126 Neb. '571. 

Nev.—In re Hansen’s Estate, 248 P. 
891, 50 Nev. 16. 

N.Y.—In re Smith's Estate, 18 N.Y. 
S.2d 381, 259 App.Div. 63, affirmed 
In re Smith’s Will, 29 N.E.2d 937, 
284 N.Y. 627—In re Krems’ Estate, 
283 N.Y.S. 6-67, 246 App.Div. 636- 
In re Ufland’s Estate, 2-4 N.Y.S.2d 
888, 175 Misc. 996—In re Blooming- 
dale's Estate, -9 N.Y.S.2d 333, 169 
Misc. 968, affirmed 17 N.Y.S.2d 395, 
258 App.Div. 881, reargument de¬ 
nied 17 N.Y.S.2d 1018, 258 App.Div. 
959—In re Geller’s Estate, 4 N.Y. 
S.2d 467, 167 Misc. 578—In re Gug- 
gino’s Estate, 4 N.Y.S.2d 400, 166 
Misc. 426—In re Smith's Estate, 
3 N.Y.S.2d 503, 167 Misc. 95—In 
re Jaffe's Will, '300 N.Y.S. 104-5, 
165 Misc. 407—In re Woolfson’s 
Will, 287 N.Y.S. 12, 158 Misc. 928 
—In re Frank’s Estate, 284 N.Y.S. 
735, 157 Misc. 746—In re Young’s 
Estate,-282 N.Y.S. 772, 156 Misc. 
795, 80,1—In re Frame’s Estate, 274 
N.Y.S. 420, 152 Misc. 475—In re 
Cromwell’s Estate, 266 N.Y.S. 214, 
148 Misc. 343—In re Pardee’s Es¬ 
tate, 261* iN.Y.S. 644, 145 Misc. 634,' 
affirmed 265 N.Y.S. 842, 239 App. 


Div. 876—In re Anderson's Estate, 
240 N.Y.S. 532, 136 Misc. 110—In 
re Green’s Estate, 226 N.Y.S. -436, 
130 Misc. 789—In re Becker's Will, 
31 N.Y.S.2d 482—In re Bonynge’s 
Will, 31 N.Y.S.2d 14. 

Ohio.—Kern v. Heilker & Heilker, 10 
N.E.‘2d 1005, 56 Ohio App. 371. 
W.Va.—In re Hawley's Estate, 193 
S.E. 54, 119 W.Va. 229. 

24 C.J. p 310 note 49 [a], [b]. 
Allowance denied under circumstanc¬ 
es 

Cal.—Tanner v. Superior Court in 
and for Los Angeles County, 111 
P.2d 713, 43 Cal.App.2d 732. 

Iowa.—In re Leighton’s Estate, 224 
N.W. 543, 210 Iowa 913. 

Ky.—Taylor v. Taylor, 4 S.W.2d 752, 
223 Ky. 799. 

N.Y.—In re Sielcken’s Estate, 29 N. 
Y.S.2d 193, T76 Misc. 799—In re 
Nunno’s Estate, 293 N.Y.S. 827, 161 
Misc. 707—In re Vogelsang's Es¬ 
tate, 293 N.Y.S. 346, 162 Misc. 257 
—In re Kimble’s Estate, 281 N.Y. 
S. 281, 155 Misc. 730. 

Vt.—In re Partridge’s Estate, 144 A. 
861, 102 Vt. 9. 

Allowance held proper under circum¬ 
stances 

Ariz.—Leggett v. Wardenburg, 85 P. 

2d 989, 53 Ariz. 105. 

Ind.—Meier v. Union Trust Co. of 
Indianapolis, 176 N.E. 42, 93 Ind. 
App. 457. 

Iowa.—In re Leighton’s Estate, 224 
N.W. 543, 210 Iowa 913. 

Ky.—Maynard v. Steele, 47 S.W.2d 
738, 242 Ky. 745. 

N.Y.—In re Roche's Estate, 283 N. 
Y.S. 929, 246 App.Div. 759, motion 
denied In re Roche’s Ex’rs, 285 N. 
Y.S. 1083, 246 App.Div. 829, af¬ 
firming In re Daly, 287 N.Y.S. 957, 
158 Misc. 6-59. 

Ohio.—Kern v. Heilker & Heilker, 10 
N.E.2d 1005, 56 Ohio App. 371. 
Assignment of right 

The facts that former attorney 
for executor had sued executor to 
recover for services and that assign¬ 
ment of fees to executor had been 
made as security for payment of cer¬ 
tain notes were held not to prevent 
court having jurisdiction of estate 
from fixing value of attorney's fees. 
—O’Keefe v. Superior Court in and 
for Los Angeles County, 23 P.2d 523, 
133 Cal.App. 99. 

Attorney who witnessed will -was 
held not disqualified to represent 
nominated executor so as to deprive 
i attorney 1 of right to reasonable fee.— 
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against such representative in his representative ca¬ 
pacity. 9 The fact that the attorney’s fees might 
properly be included in the executor’s account does 
not preclude him from proceeding directly against 


the estate under such statutes. 10 Of course, an al¬ 
lowance under such statutes can be for such servic¬ 
es only as were rendered for the benefit of the es¬ 
tate, 11 and claims for services for the widow, heirs, 


Brackett v. Fuller, ISO N.E. 664, 279 
Mass. 62. 

Authority of referee 

Where the executor’s account has 
been referred to a referee, the ref¬ 
eree has authority to determine a 
claim of the executor’s attorney for 
compensation, since the attorney is 
a c:editor, and an application in the 
.surrogate’s court to fix the compen¬ 
sation will be denied.—In re Kap¬ 
lan’s Estate, 24'7 N.Y.S. 384, 139 
Misc. 414. 

Construction 

(1) Statute giving surrogate’s 
court power to fix proper charges of 
attorneys in fact for distributees 
should not be construed narrowly but 
rather broadly, so as to effect pur¬ 
poses which caused its enactment.— 
In re Garrity’s Estate, 300 N.Y.S. 12, 
164 Misc. 910. 

(2) The statute permitting the 
award of counsel fees directly to 
counsel applies to proceedings in eq¬ 
uity in probate courts as well as to 
strictly probate proceedings.—Lewis 
v. National Shawmut Bank of Bos¬ 
ton, 21 N.E.2d 254, 303 Mass. 187. 

Failure to dose estate, where at¬ 
torney was not at fault, does not 
Justify refusal to award attorney 
reasonable compensation.—In re 
Wiggins’ Estate, 300 N.W. 289, 230 
Iowa 1087. 

Illegal contract 

Where record showed that probate 
court granted petition to administra¬ 
trix de bonis non for leave to em¬ 
ploy counsel and that administra¬ 
trix was not authorized to enter into 
a contingency fee contract with 
counsel, which contract was not ap¬ 
proved by probate court, an attorney 
so employed was entitled to compen¬ 
sation for legal services to be adjust¬ 
ed by the probate court.—In re 
Trombley’s Estate, 278 N.W. 724, 283 
Mich. 604. 

Xn proceedings by administrator 

against attorney rendering services 
to temporary conservator for a de¬ 
termination of the validity of his 
claim, an allowance of the claim of 
the attorney was improper; such 
matter should be taken care of ei¬ 
ther through the allowance of the 
temporary conservator’s account, by 
appropriate proceedings under the 
statute, or by action at law.—Pot¬ 
ter v. Mullaney, 17 N.E.2d 691, 30*1 
Mass. 497. 

Nature of proceeding 

A proceeding in surrogate’s court 
to flx attorney's fees and enforce 
lien therefor on assets, interests, and 


claims of decedent’s estate is in na¬ 
ture of separate and distinct action 
and is considered practically the 
same as an action brought in any 
court of record.—In re Evans’ Es¬ 
tate, 31 N.Y.S.2d 628, 177 Misc. 381. 

Nonresident attorney 

(1) Subject matter of proceeding 

against nonresident attorney not ad¬ 
mitted to practice in state to deter¬ 
mine attorney's compensation under 
claim against estate for services is 
within jurisdiction of surrogate's 
court, but service on nonresident at¬ 
torney outside state does not give 
surrogate's court jurisdiction of per¬ 
son in proceedings for determina¬ 
tion of attorney’s compensation for 
services rendered estate.—In re 
Matheson's Estate, 191 N.E. 342, 2 65 
N.Y. 81, reversing 270 N.Y.S. 17, 240 
App.Div. 285, reversing 268 N.Y.S. 
317, 149 Misc. 568, and answering 

certified questions 270 N.Y.S. 986, 
241 App.Div. 816. 

(2) Under an earlier inferior court 
case the statute was held inapplica¬ 
ble to attorneys not admitted to 
practice in New York.—In re John¬ 
son's Estate, 268 N.Y.S. 36, 149 Misc. 
813. 

(3) Surr.Ct.Act relating to fixing 
of compensation has also been held 
not to afford relief to attorney, where 
attorney has not been admitted to 
practice in Now York courts and 
where services performed would nec¬ 
essarily be required to be performed 
within New York.—In re Nunno’s 
Estate, 293 N.Y.S. 827, l6l Misc. 707. 

Object of statute providing for 
compensation of attorneys during ad¬ 
ministration of an estate was to per¬ 
mit court to flx fees of attorneys for 
parties to a proceeding so that they 
might be adjudged entitled to re¬ 
ceive a specific sum for such services 
as had been rendered.—In re Grube’s 
Will, 295 N.Y.S. 238, 162 Misc. 578. 

Party Interested 

Such statute makes an attorney a 
"party interested” in the estate for 
the purpose of enabling him directly 
to enforce his claim for legal serv¬ 
ices.—In re De Barry’s Estate, 111 
P.2d 728, 43 Cal.App.2d 715. 

Preparation of decree 

Where surrogate determined that 
amount allowed counsel for compen¬ 
sation in proceedings on account of 
executrix was to include, among oth¬ 
er services, the entry and execu¬ 
tion of the decree on the accounting, 
counsel was required to prepare and 
submit an appropriate decree with¬ 
out unnecessary delay.—In re Blake's 
Will, 1 N.Y.S.2d 232. 
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Reference to determine value of 
services held proper.—Hayes v. Park¬ 
er, 12 S.E.2d 750, 177 Va. 70. 

Right to contest 

Executrix had right to contest 
claim for fees by her attorney.— 
Hewitt v. Duncan's Estate, 43 S.W. 
2d 87, 226 Mo.App. 254. 

9. D.C.—Brandenburg v. Dante, 261 
F. 1021, 49 App.D.C. 141. 

Judgment held against administra¬ 
trix in her representative capacity.— 
Leggett v. Wardenburg, 85 P.2d 089, 
53 Ariz. 105. 

10. Mass.—Moushegian v. Sheppard, 
180 N.E. 619, 279 Mass. 49. 

In Texas 

(1) Claim for attorney’s fees may 
be allowed by two methods; one is 
by allowance of a fee directly to the 
attorney, the other is by the admin¬ 
istrator presenting his claim for re¬ 
imbursement where he has paid the 
attorney as an expense of administra¬ 
tion.—Armstrong v. Anderson, Civ. 
App., 55 S.W.2d 235—Morton’s Es¬ 
tate v. Ferguson, Civ.App., 45 S.W. 
2d 419, error refused—Hare v. Pen¬ 
dleton, Civ.App., 211 S.W. 948, re¬ 
versed on other grounds Pendleton 
v. Hare, Com.App., 231 S.W. 334. 

(2) Where claim is not made by 
either of these methods, the probate 
court cannot adjudicate the neces¬ 
sity of legal services and reasonable¬ 
ness of fees in an application for at¬ 
torney’s fees before payment there¬ 
of.—Armstrong v. Anderson, Civ. 
App., 70 S.W.2d 801, error dismissed 
—Armstrong v. Anderson, Civ.App., 
55 S.W.2d 235—Morton's Estate v. 
Ferguson, Civ.App,, 45 S.W.2d 419, 
error refused. 

(3) It is not necessary, in order 
to give court jurisdiction to pass on 
correctness of allowance of attor¬ 
ney’s fee in probate proceeding, to 
attack excessivenoss or unreason¬ 
ableness of fee allowed, where con¬ 
tention is made that allowance was 
without any authority.—Armstrong 
v. Anderson, Civ.App., 70 S.W.2d 801, 
error dismissed, 

11. Ky.—Adams v. LitteH's Adm’rs, 
150 S.W.2d 678, 286 Ky. 248—-Mor¬ 
gan v. Meaeham, 130 S.W.2d 992, 
279 Ky. 526. 

La.—Succession of Miller, 83 So. 185, 
145 La. 903. 

Md.—Hayden v, Stevens, 16 A. 2d 922, 
179 Md. 16. 

N.Y.—In re Rosenberg's Estate, 268 
N.Y.S, 733, 241 App.Div. 601, af¬ 
firming 266 N.Y.S. 99, 147 Misc. 
517, and affirmed 193 N.E. 302, 265 
N.Y. 521—In re Bloomingdale's Es¬ 
tate, 14 N.Y.S.2d 845, 172 Misc. 218 
—In re Geller’s Estate, 4 N.Y.S.2d 
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or other parties in interest cannot, as a general rule, | be allowed from the general estate, 12 unless it is 


467, 167 Misc. 578—In re Winburn’s 
Estate, 289 N.Y.S. 717, 160 Misc. 
49 —i n re Cannariato’s Estate, 287 
N.Y.S. 1010, 159 Misc. 409—In re 
Hirsch’s Estate, 278 N.Y.S. 255, 
154 Misc. 736—In re Failing’s Es¬ 
tate, 273 N.Y.S. 734, 152 Misc. 440 
—In re Spanier’s Estate, 266 N.Y.S. 
541, 148 Misc. 879, affirmed 269 N. 
Y.S. 916, 241 App.Div. 615—In re 
Conne’s Estate, 263 N.Y.S. 421, 147 
Misc. 116—In re Pelgram’s Estate, 
262 N.Y.S. 848, 146 Misc. 750—In 
re West’s Estate, 249 N.Y.S. 738, 
139 Misc. 516—In re Norton’s Es¬ 
tate, 248 N.Y.S. 182, 139 Misc. 487. 
Pa.—In re Chauncey’s Estate, 57 
Montg.Co.L. 33—In re Biddle’s Es¬ 
tate, 57 Montg.Co.L. 4, 54 York 
Leg.Rec. 187. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186. 

Wash.—In re Williams’ Estate, 10 P. 

2d 219, 167 Wash. 524. 

W.Va.—Jacobs v. Jacobs, 131 S.E. 

455, 100 W.Va. 612. 

Administrator acting under voidable 
appointment * 

Allowing attorney’s fees against 
estate for representing administrator 
acting under voidable appointment in 
contest for removal was error, es¬ 
tate not being benefited thereby.—In 
re MacMullen’s Estate, 243 P. 89, 117 
Or. 505, rehearing denied 244 P. 664, 
first case, 117 Or. 505. 

Procuring letters of administration 
An allowance should not be made 
out of an estate for costs and attor¬ 
ney’s fees incurred in procuring let¬ 
ters of administration or in litigat¬ 
ing the right to administer on the 
estate, even though a party asking 
for such an allowance was success¬ 
ful in obtaining letters of adminis¬ 
tration for himself or for his nomi¬ 
nee.—In re Love’s Estate, 286 N.W. 
381, 136 Neb. 458. 

Representative’s office functus officio 
An attorney cannot recover from 
an estate for services rendered to a 
temporary administratrix, while per¬ 
manent ancillary letters to another 
are in force and his client’s office is 
functus officio, his services, in such 
circumstances, resulting in no ad¬ 
vantage to the estate.—In re Farm¬ 
ers’ Loan & Trust Co., 188 N.Y.S. 
373, 196 App.Div. 639. 

Removal of executor 

Attorney’s fees would not be al¬ 
lowed for services rendered in pro¬ 
curing the removal of executor and 
trustee, where the estate sustained 
neither loss nor gain by the litiga¬ 
tion.—In re Love’s Estate, 286 N.W. 
381, 136 Neb. 458. 

Trust estate 

A claim for solicitor’s fees arising 
from litigation involving the validity 
of a trust set up by the will is al¬ 
lowable from the trust estate only. 


and the claim is not a proper one to 
file against the personal estate of de¬ 
ceased.—Montgomery, Hart & Smith 
v. Dime Sav. & Trust Co., 214 Ill. 
App. 553, affirmed 125 N.E. 309, 290 
Ill. 407. 

Where divorced wife’s claim was 
combined with husband’s claim 
against German Empire and wife's 
claim was rejected, but husband’s 
claim was paid and proceeds came 
into hands of his administratrix, 
wife had no interest in fund and 
her attorney acquired no interest 
therein under agreement with her 
giving him one third of amount re¬ 
covered.—Turner v. Moore, Mo.App., 
57 S.W.2d 770. 

12. Ky.—Adams v. Littell’s Adm’rs, 
150 S.W.2d 678, 286 Ky. 248. 

La.—Succession of Rosenbrock, 145 
So. 4, 175 La. 1049. 

Mich.—Becht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

Miss.—Clarksdale Hospital v. Wallis, 
193 So. 627, 187 Miss. 834. 

Neb.—In re Love’s Estate, 286 N.W. 
381, 136 ^Teb. 458—In re Alexand¬ 
er’s Estate, 274 N.W. 551, 133 Neb. 
218. 

JST.Y.—In re Wadsworth’s Estate, 293 
N.Y.S. 304, 250 App.Div. 11, modi¬ 
fying 290 N.Y.S. 489, 160 Misc. 
410, and affirmed 11 N.E.2d 769, 
275 N.Y. 590—In re Sielcken’s Es¬ 
tate, 26 N.Y.S.2d 901, 176 Misc. 
235—In re Gyllstrom’s Will, 15 N. 
Y.S.2d 801, 172 Misc. 655—In re 
Kaufman’s Estate, 8 N.Y.S.2d 709, 
169 Misc. 714—In re Winburn’s Es¬ 
tate, 289 N.Y.S. 717, 160 Misc. 49- 
In re Cannariato’s Estate, 287 N. 
Y.S. 1010, 159 Misc. 409—In re 

Post’s Estate, 279 N.Y.S. 408, 155 
Misc. 389—In re Rosenberg’s Es¬ 
tate, 266 N.Y.S. 99, 147 Misc. 517, 
affirmed 268 N.Y.S. 733, 241 App. 
Div. 601, affirmed 193 N.E. 302, 
265 N.Y. 521—In re Conne's Estate, 
263 N.Y.S. 421, 147 Misc. 116—In 
re Chaves’ Estate, 257 N.Y.S. 645, 
143 Misc. 872—In re Anderson’s 
Estate, 240 N.Y.S. 532, 136 Misc. 
110—In re Bardol’s Estate, 6 N.Y. 
S.2d 46. 

Okl.—Thomas v. Lewman, 120 P.2d 
341—In re Schwint’s Estate, 83 P. 
2d 161, 183 Okl. 439—Nichols v. 
Wallace, 9 P.2d 430, 155 Okl. 231. 
Or.—In re Gratton’s Estate, 298 P. 

231, 136 Or. 224, 79 A.L.R. 517. 
Pa.—In re Gandolfo’s Estate, 17 Pa. 
Dist. & Co. 701—Amerling's Estate, 
13 Pa.Dist. & Co. 582. 

Utah.—Bingham v. Walker Bros., 
Bankers, 283 P. 1055, 75 Utah 149. 
Wash.—In re Mundt Estates, 14 P.2d 
59, 169 Wash. 593. 

W.Va.—Beuter v. Beuter, 7 S.E.2d 
505—Jacobs v. Jacobs, 131 S.E. 455, 
100 W.Va. 612. 

6 C.J. p 734 notes 5, 6—24 C.J. p 311 
notes 55 [b]-[e], [h], 61 [a]. 
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Allowance from parties’ interest 

(1) Under some statutes the court 
may make an allowance from the 
fund obtained by the attorney for a 
beneficiary interested therein.—In re 
Dugan’s Estate, 264 N.Y.S. 683, 147 
Misc. 776. 

(2) The surrogate’s court has pow¬ 
er to fix the fees of attorneys for 
legatees or distributees.—In re 
Ufland’s Estate, 24 N.Y.S.2d 888 , 175 
Misc. 996—In re Maggio’s Estate, 9 
N.Y.S.2d 599, 169 Misc. 1039—In re 
Garrity’s Estate, 5 N.Y.S.2d 168, 167 
Misc. 947, affirmed 7 N.Y.S.2d 570, 255 
App.Div. 772. 

(3) The contention that the lien 
or charge of an attorney for a bene¬ 
ficiary may be applied only where 
the attorney has been successful in 
recovering a distributive share or 
legacy or beneficial interest or in in¬ 
creasing the share for the benefit of 
his client cannot be sustained, and 
surrogate’s court has plenary juris¬ 
diction to fix the charge of an attor¬ 
ney for services rendered beneficiary 
and to give it priority over assign¬ 
ments.—In re Maggio’s Estate, su¬ 
pra. 

(4) If services are rendered to a 
legatee, devisee, distributee, or other 
person interested, the claim should 
be paid from funds belonging to 
such person.—In re Hurewitz* Will, 
20 N.Y.S.2d 432, 174 Misc. 182—In re 
Bloomingdale’s Estate, 9 N.Y.S. 2d 
333, 169 Misc. 968, affirmed 17 N.Y.S. 
2d 395, 258 App.Div. 881, reargument 
denied 17 N.Y.S.2d 1018, 258 App.Div. 
959—In re Geller’s Estate, 4 N.Y.S.2d 
467, 167 Misc. 578—In re O’Brien’s 
Estate, 280 N.Y.S. 679, 155 Misc. 803 
—In re Failing's Estate, 273 N.Y.S. 
734, 152 Misc. 440. 

(5) In proceedings to fix fees of 

attorney for distributees, the sole 
material questions to be determined 
are the extent of the service and 
the reasonableness of the charges 
therefor and of the expense incurred 
in the rendition of them.—In re Gar¬ 
rity’s Estate, 5 N.Y.S.2d 168, 167 

Misc. 947, affirmed 7 N.Y.S.2d 570, 
255 App.Div. 772. 

( 6 ) In absence of fraud or inequity 
in malting of agreement retaining 
attorney to recover stock for client 
from deceased's estate, surrogate’s 
court in which, services were ren¬ 
dered could adjudicate existence and 
extent of attorney’s lien in accord¬ 
ance with the retainer agreement 
treating it as advance stipulation.— 
In re Post’s Estate, 279 N.Y.S. 408, 
155 Misc. 389. 

(7) Disputed claims as to value of 
services to beneficiary in surrogate's 
court will not be determined in sum¬ 
mary proceedings.—In re Post’s Es¬ 
tate, supra. 
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shown that the services resulted in such advantage 
to the estate that it would be unfair for them to 
pay for them. 13 Under the practice in some ju¬ 
risdictions, attorney’s fees will be allowed when 
the services of the attorney benefited the estate by 
bringing funds into it, or in defeating claims 
against it, 14 even though the attorney was employed 
by one of the heirs. 15 Under a statute providing 
that any person who may feel an interest may pre¬ 
sent a petition to the judge of probate to open and 
execute a mystic or secret will, an attorney who 


was handed such a will, for the purpose of probat¬ 
ing, by the widow is entitled to compensation from 
the succession, notwithstanding the will proved to 
be void. 16 

Under some statutes the compensation for legal 
services that may be imposed as a charge on the 
estate is for those services only that are of bene¬ 
fit to the common estate as distinguished from such 
services rendered in presenting or preserving the 
individual interests of parties. 17 Services of coun- 


( 8 ) Power of attorney, authorizing 
consul to represent foreign distribu¬ 
tees of decedent's estate in collecting 
sums in public administrator’s pos¬ 
session, was insufficient to authorize 
consul to employ counsel to colla¬ 
borate with administrator in defend¬ 
ing estate’s interests against an¬ 
other’s claims.—In re Spanicr’s Ins¬ 
tate, 266 N.Y.S. 641, 148 Misc. 879, 
affirmed 269 N.Y.S. 916, 241 App.Div. 
615. 

(9) In proceedings to fix and de¬ 
termine compensation of attorneys 
for legal services rendered on behalf 
of deceased legatee, order denying 
motion of executor of the deceased 
legatee to dismiss proceedings and 
granting motion of executor to strike 
out affidavit of one of the attorneys 
filed in the proceeding was affirmed. 
—In re lirevoort’s Estate, 31 N.Y.S. 
2d 558, 263 App.Div. 829. 

( 10 ) Services of an attorney for a 
devisee held of no value.—In re Ci- 
lonto's Estate, 268 N.Y.S. 714, 149 
Misc. 567. 

(11) Surrogate’s court was not au¬ 
thorized to determine value of serv¬ 
ices rendered by attorney to client 
in another court.—In re Post’s Es¬ 
tate, supra. 

Assistance from other attorneys 

Where attorney for one of bene¬ 
ficiaries of estate had received some 
assistance from other attorneys in 
action taken by him which brought 
large amount of assets into estate 
from which all interested parties 
benefited, and it could not be deter¬ 
mined what proportion of credit 
should be given to other attorneys, 
no allowance could be made to bene¬ 
ficiary’s attorney out of general es¬ 
tate.—In re Merz' Estate, 1 N.YJ3.2ci 
116, 164 Misc. 856, affirmed 5 N.Y.S.2d 
507, 254 App.Div. 811. 

Attorney assisting executor’s coun¬ 
sel must look to them for compensa¬ 
tion.—Gould v. Commercial Trust Co. 
of New Jersey, 174 A. 481, 116 N.J. 
Bq. 540. 

Attorney for creditors 

Where an estate was practically 
insolvent, and the actual controversy 
was wholly between creditors, an at¬ 
torney for the administrator, who 
was also counsel for creditors, whose 


debts aggregated a substantial pro- i 
portion of the total indebtedness, I 
was not entitled to compensation for 
his services rendered, not for the 
benefit of the estate, but for the 
benefit of creditors whom he repre¬ 
sented; but his compensation from 
the estate should be restricted to 
payment for such services rendered 
the administrator in the management 
and settlement of the estate.—Mann 
v. Bradshaw’s Adm’r, 118 S.E. 326, 
136 Va. 351. 

ECeirshlp contest 

( 1 ) Attorneys for executrix were 
not entitled to fees in contesting 
successful claim of heirship through 
alleged illegitimate son of deceased, 
as the executrix was not called on 
to take sides with any of the heirs 
claiming intestate property.—In re 
Leighton's Estate, 224 N.W. 543, 210 
Iowa 913. 

(2) Attorney who represented per¬ 
sons claiming to be first cousins of 
deceased and who by his services 
helped to defeat claim of one claim¬ 
ing to be nephew was not entitled to 
allowance of attorney’s fees against 
estate, where benefits to estate were 
accepted only because attorney’s 
services produced cumulative evi¬ 
dence having same effect as that al¬ 
ready assembled.—In re Hamilton’s 
Estate, 33 P.2d 258, 96 Mont. 551. 

Opposition to will 

Claims for services rendered • in 
successful opposition to the allow¬ 
ance Of a will have been denied, as 
they cafinot be said to be services 
rendered in the administration of an 
estate.—Potter v. Mullaney, 17 N.K. 
2d 691, 301 Mass. 497. 

Service* rendered administrator 
Bee for attorneys' services render¬ 
ed to administrator in his individual 
! capacity is not chargeable against 
I estate.—-’In re Rhea’s Estate, 253 N. 
W. 876, 126 Neb. 67L 

13. N.Y.—In re Valverde's Estate, 7 
N.Y.S.2d 20, 169 Misc. 121—In re 
Merz' Estate, 1 N.Y.S.2d 116, 164 
Misc. 855, affirmed 5 N,Y.S.2d 607, 
.264 App.Div, 8 U—In re Rosen¬ 
berg’s Estate, 265 N.Y.9. 90, 147 
Misc. 617, affirmed 268 N.Y.S. 733, 
241 App.Div. *601, affirmed 3-93 N.E. 
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302, 265 N.Y. 521—In re Bardol’s 
Estate, 6 N.Y.S.2d 46. 

Okl.—In re Schwint’s Estate, 83 P.2d 
161, 183 Okl. 439. 

W.Va.—Beuter v. Beuter, 7 S.E.2d 
505. 

Approval of all heirs to proceed¬ 
ings undertaken is not a prerequisite 
to recovery of attorney’s fees where 
result benefited estate.—In re Fjisvsv 
bretson’s Estate, S.D., 1 N.W. 2 U 351. 
Benefit to estate 

The only proper test of '’benefit ” 
is whether the distributees of the 
estate, in their capacities as such, 
have become entitled to receive from 
the assets of the estate, when distrib¬ 
uted in the ordinary process of or¬ 
derly administration, greater sums 
than those which they would have 
received had the efforts of the attor¬ 
ney not been expended.—In re 
Smith’s Estate, 3 N.Y.S.2d 603, 167 
Misc. 95. 

Xi&ohes of representative 

Generally, fees and expenses incur¬ 
red by residuary legatee can be 
charged against estate if services 
were beneficial to estate, and became 
necessary by reason of laches, neg¬ 
ligence, or fraud of legal representa¬ 
tive of estate. 

Mich,—Recht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

S.D.—In re ICngebretson’s Estate, 1 
N,W.2d 351. 

14. Ky.—Cline v. Stratton, 26 S.W. 
2d 487, 233 Ky. 568—Outer's Ex'r v. 
Ohlman, 219 S.W. 187, 187 Ky. 341. 

15. Ky.—Farmers' Bank & Trust Co. 
v. Stanley, 228 S.W. 691, 190 Ky. 
762. 

N.Y.—In re Lounsberry's Estate, 234 
N.Y.S. 680, 226 App.Div. 291. 
Where suit to settle estate is In¬ 
stituted by interested party, and 
prosecuted to Judgment, attorney is 
entitled to compensation for serv¬ 
ices out of estate.—Taylor v. Taylor, 
4 S.W.2d 752, 223 Ky. 799. 

16* La.—In re Marshall's Estate, 88 
So. 914, 149 La. 300. 

17. Ala.—Willett & Willett v. First 
Nat. Bank, 176 So. 344, 284 Ala. 
677. 

Allowance of fees in particular 
amount held proper.— Dent v r Foy, 
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sel in requiring the executor to make bond, 18 and 
in procuring a compromise of the widow’s claim 
against the estate, 19 have been held to be to the ad¬ 
vantage of the estate entitling him to compensation 
therefrom under such a statute; but counsel fees 
for complaining heirs in a controversy with other 
heirs as to advancements are not to be compensat¬ 
ed for from the general estate. 20 

Under some statutes an executor or administrator 
may render the estate in his hands to be adminis¬ 
tered liable for the payment for necessary services 
rendered to him if he is or has become insolvent 
without making payment, and has not charged the 
estate with, and obtained credit for, such services. 21 

A statute authorizing the surrogate to hear an 
application for and to fix the compensation of an 
attorney for services rendered to an estate empow¬ 
ers the surrogate to determine what constitutes a 
reasonable fee for such services notwithstanding the 
personal representative has already paid the attor¬ 
ney, 22 but such a statute does not empower the sur¬ 
rogate to compel, in a summary proceeding, the at- 

107 So. 218, 214 Ala. 251—Dent v. 

Foy, 107 So. 210, 214 Ala. 243. 
liability of others 

The fact that those at whose in¬ 
stance the legal services were em¬ 
ployed have obligated themselves to 
compensate the attorney, if their 
claim for fees is not allowed and 
enforced against the estate, does not 
deprive the attorney of his right 
under such a statute.—Coker v. Cok¬ 
er, 94 So. 308, 208 Ala. 239. 

Removal to equity 

( 1 ) In order to claim counsel fees 
for the removal of administration of 
the estate from probate to equity 
court, it should be made affirmatively 
to appear that some special equity 
demanded its removal, or from other 
facts of the particular case the re¬ 
moval of the estate was for the 
common benefit of the distributees.—■ 

Dent v. Foy, 107 So. 210, 214 Ala. 243. 

(2) Removal of administration of 
decedent’s estate from probate to 
equity court cannot be considered as 
a separate item in determining fees 
of attorneys for services, where it 
was to aid in acquiring jurisdiction 
for other purposes.—Dent v. Foy, 107 
So. 210, 214 Ala. 243. 

(3) Such services held hot shown 
to have increased value of estate.— 

Coker v, Coker, 94 So,; 308, 208 Ala. 

239. 

18. A1 tfdfc i07 210, 

214 aia. 2 ^ ::T„; 

Meagre, is 

to bedetermihe# evidence of. 

yalu^ ^nd benefit to 
the ' estaj^i q&Q a* considered, in 

connection witjp^ 
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torney to reimburse the estate in case the payment 
is found to be excessive. 23 Under express statutory 
permission, the surrogate has power to order, in 
summary proceedings, an attorney to reimburse the 
estate in case of overpayment. 24 

A claim against an estate for services of an at¬ 
torney, employed by the special administrator in a 
contest over decedent’s will, should be disallowed, 
where the parties stipulated for a discontinuance of 
the suit and disallowance of one will and for the 
probating of the other without costs to either par¬ 
ty. 25 

Amount and matters considered . Under statutes 
permitting the court to fix and allow compensation 
to attorneys representing executors and administra¬ 
tors, the court should allow such compensation as 
it previously would have allowed to the personal 
representative for counsel fees as expenses of ad¬ 
ministration. 26 The amount to be allowed for at¬ 
torney’s fees usually rests in the sound discretion 
of the court, 27 and, subject to statutory limitations 


such bond to preserve the estate i 
from impairment or loss through im¬ 
proper conduct of the executor.— 
Coker v. Coker, 94 So. 308, 208 Ala. 
239. ! 

19. Ala.—Dent v. Foy, 107 So. 210, 
214 Ala. 243. 

20 . Ala.—Dent v. Foy, 107 So. 210, * 
214 Ala. 243. 

21. Where probate of contested will 
was denied, and estate had never 
come into hands of designated execu¬ 
tor for administration, attorneys 
were not entitled to maintain suit to 
recover, from estate, fee for services 
rendered in propounding purported 
will for probate at instance of desig¬ 
nated executor.—Hall v. Whitfield, 
184 So. 689, 236 Ala. 659. 

22 . N.Y.—In re Duggan’s Will, 262 
N.Y.S. 512, 146 Misc. 596. 

Estoppel 

(1) In proceeding to determine at¬ 
torney’s fees fdr services to estate, 
defendant attorney was held estop¬ 
ped to assert that anyone except exe¬ 
cutrix or her estate was interested 
in claim for alleged overcharge.—In 
re Duggan’s Will, supra. 

(2) In proceeding to determine at¬ 

torney's fees for services to estate, 
defendant alleging informal settler, 
ment of estate was held estopped to 
deny,that estate was,duly closed.—In 
re Duggan’s supra. 

23 . re Rosenberg’s Estate,. 
189 N.E. 452, 263 N.Y. 357, Modify¬ 
ing 26f t N.y<S., 1032, 240, App.Div. 

, 730^ v on. .t : f ' 1 • 

Parties remitted* to action. at law . 
N (l y.—^romwfll’s .Estate 2,06/ 
N'Y.S/214, 148 Misc. 34$. ^ y 
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24. N.Y.—In re Ornstein’s Estate, 2 
N.Y.S.2d 781, 167 Misc. 79—In re 
Rubin’s Estate, 271 N.Y.S. 934, 151 
Misc. 565. 

25. Mich.—Zimmer v. Saier, 119 N. 
W. 433, 155 Mich. 388, 130 Am.S.R. 
575. 

26. Iowa.—Glynn v. Cascade State 
Bank of Cascade, 289 N.W. 722, 227 
Iowa 932. 

Mont.—In re McLure’s Estate, 220 P. 
527, 68 Mont. 556. 

27. Cal.—In re O’Connor’s Estate, 
254 P. 269, 200 Cal. 646—In re Mc¬ 
Donald’s Estate, 99 P.2d 1115, 37 
Cal.App.2d 521. 

Iowa.—In re Wiggins’ Estate, 300 N. 

W. 289, 230 Iowa 1087. 

Ky.—Gernert v. Liberty Nat. Bank 
& Trust Co, of Louisville, 145 S.W. 
2d 522, 284 Ky. 575—Harrel v. 

Yohts, 113 S.W.2d 426, 271 Ky. 783. 
N.Y.—In re Cannariato’s Estate, 287 
N.Y.S. 1010, 159 Misc. 409. 

Ohio.—Trumpler v. Royer, 18 Ohio 
App. 151. 

Pa.—In re Davidson’s Estate, 6 A 2d 
73, 334 Pa. 389—In re Kerr's Es¬ 
tate, 26 Pa.Dist. <& Co. 322. 

24 C.J. p 312 note 62 [a]. 

Agreement that compensation for 
administrator’s attorney should be 
fi^ed by "court hearing the matter’’ 
does not; render court’s allowance 
* final, and not re viewable, particularly 
in view of provisions of probate code 
; for reasonable compensation.—!^ re 
jThtomPsen’s Estate, 233 F. 941, ,133 
Wash. 481. ‘ ; ., 

s Rule that trial court’s* fact findings 
jwill be accepted by appellate cpurt 
i lunles?/ against weight of, evidence 
jcqntrql^^p>el^te court In revlewing 
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thereon, 28 the court should allow a reasonable sum J therefor, 29 in view of the time spent, difficulties in- 


order making allowance to attorneys. 
—Maynard v. Maynard's Adm’r, 64 S. 
W.2d 567, 251 Ky. 246, 91 A.L.R. 

697. 

Supreme judicial court 

Petition by attorney for allowances 
for services rendered in probate 
court was in nature of “civil action," 
and supreme judicial court could or¬ 
der decree to be entered.—Moushe- 
gian v. Sheppard, 180 N.E. 619, 279 
Mass. 49. 

28. The total fees paid to an attor¬ 
ney for special administrator and the 
total fees paid to attorney for exe¬ 
cutor or general administrator must 
not, together, exceed attorney's fees 
provided by the probate code for the 
ordinary and extraordinary services 
for executors or administrators.—In 
re Cazaurang’s Estate, 82 P.2d 951, 
28 Cal.App.2d 505. 

29. Iowa.—In re Anderson's Estate, 
250 N.W. 183, 216 Iowa 1017. 

N.Y.—In re Austin's Estate, 7 N.Y.S. 
2d 543, 255 App.Div. 854—In re 
Young's Estate, 282 N.Y.S. 772, 15G 
Mise. 795, 801. 

Wash.—In rc Holmgren’s Estate, 63 
P.2d 504, 189 Wash. 94—In re 

Petterrnan's Estate, 48 P.2d 638, 
183 Wash. 410. 

Allowances held proper and at¬ 
torney's fees allowed for particular 
amounts. 

Cal.—In re Prather's Estate, 191 P. 
521, 183 Cal. 314—In re BrighC- 
man's Estate, 261 P. 104 4, 87 Cal. 
App. SO. 

Ga.—Mclntire v. McQuade, 10 S.H.2d 
233, 63 Ga.App. 116, conforming to 
answers to certified questions 9 S. 
E.2d 633, 190 Ga. 438, 

Iowa.—In re Wiggins* Estate, 300 N. 
W. 289, 230 Iowa 1087—In rc Da¬ 
vid’s Estate, 288 N.W. 418, 227 

Iowa 352—In re Anderson’s Estate, 
230 N.W. 183, 216 Iowa 1017. 

Ky.—Adams v. Llttell’s Adm’rs, 15 U 
S.W.2d 678, 286 Ky. 248—Barber's 
EJx’r v, Farber, 148 S.W.2d 732. 285 
Ky. 596—Hamilton v. Nunn, 57 S. 
W.2d 655, 247 Ky, 715—Maynard v. 
Steele, 47 S.W.2d 738, 242 Ky. 745 
—Greenway v. Irvine's Ex'r, 28 S. 
W.2d 760, 234 Ky. 597. 

La.—Succession of Wood, 171 So. 843, 
186 La. 181—Succession of Roque, 
146 So. 477, 176 La. 711—Succes¬ 
sion of Herdman, 109 So. 482, 161 
La. 762—Succession of Boehm, 108 
So. 322, 161 La. 162—Succession 
of Mariana, App., 177 So. 464. 

Mass.—Culhane v. Foley, 26 N.E, 2d 
331, 305 Mass. 542—Potter v. Mul- 
laney, 17 N.E.2d 691, 801 Mass. 4 97. 
Mont.—In re Culver’s Estate, 8 P.2d 
662, 91 Mont. 475. 

Neb.—In re Rhea’s Estate, 253 N.W. 
876, 126 Neb. 671. 

N.J.—In re Linn’s Estate, 199 A. 896, 
124 N.J.Eq. 66—In re Applegate’s 


Estate, 1S2 A. 261, 119 N.J.Eq. 261 
—In re Celia's Estate, 155 A. 263, 
108 N.J.Eq. 496, affirmed 162 A. 
593, 111 N.J.Eq. 356—Appeal of 

Larrabee, 130 A. 195, 98 N.J.Eq. 
655. 

N.M.—In re Winston’s Will, 59 P.2d 
904, 40 N.M. 348. 

N.Y.—In re Auditore's Will, 15 N.E. 
2d 593, 278 N.Y. 234, modifying 1 
N.Y.S.2d 406, 253 App.Div. 816, mo¬ 
tion denied 2 N.Y.S.2d 491, 253 App. 
Div. 826, reargument denied 16 N. 
E.2d 129, 278 N.Y. 624—In re 

Smith’s Estate, 18 N.Y.S.2d 381, 
259 App.Div. 63, affirmed In re 
Smith’s Will, 2 9 N.E.2d 93 7, 284 N. 
Y. 627—In re Saperstone's Estate, 
14 N.Y.S.2d S16, 258 App.Div. 776, 
reargument denied 16 N.Y.S. 2 d 698, 
258 App.Div. SCO—In re Getsing- 
er’s Estate, 284 N.Y.S. SSI, 246 
App.Div. S 6 S—In re Potts’ Estate, 
209 N.Y.S. 655, 213 App.Div. 59, af¬ 
firming 205 N.Y.S. 797, 123 Misc. 
34 6 , and appeal dismissed 150 N.E 
533, 2 41 N.Y.S. 510, affirmed 150 N. 
E. 568, 241 N.Y. 593—In re yan 
Nostrand’s Will, 3ft N.Y.S.2d 357, 
177 Misc. 230—In re Israel's Es¬ 
tate, 26 N.Y.S.2d 656, 176 Misc. 120 
—In re Matthews’ Estate, 24 N.Y. 
S.2d 249, 175 Misc. 524—In re Gyll- 
strom’s Will, 15 N.Y.S.2d 801, 172 
Misc. 655—In ro Bloomingdale’s 
Estate, 14 N.Y.fi.2d S45, 172 Misc. 
218—In re Cochran's Estate, 7 N. 
Y.S.2d 133. 1G9 Misc. 138—In re 
Valvordo’s Estate, 7 N.Y.S.2d 20 . 
169 Misc. 121—In re Phillips’ Es¬ 
tate. 6 N.Y.S.2d 726, 16D Misc. 86 - 
In re Healy’s Estate, 4 N.Y.S.2d 
650, 167 Misc. 768—I<n re Smith’s 
Estate, 3 N.Y.S.2d 503, 167 Misc. 
95—In re Clark's Estate, l N.Y.S. 
2d 768, 166 Misc. 290—In re Daly, 
287 N.Y.S. 957, 158 Misc. 659, af¬ 
firmed In re Roche's Estate, 283 N. 
Y.S. 929, 246 App.Div. 759, motion 
denied 285 N.Y.S. 1083, 246 App. 
Div. 829—In re Frank’s Estate, 28i 
N.Y.S. 733, 157 Misc. 746—In re 
Young’s Estate, 282 N.Y.S. 772, 156 
Misc. 795, 801—In re Hirsch’s Es¬ 
tate, 278 N.Y.S. 255, 154 Misc. 736 
—In re Amarante’s Estate, 266 N. 
Y.S. 559, 118 Misc. S25—In re Spa¬ 
cer’s Estate, 266 N.Y.S. 541, 148 
Misc. 879, affirmed 269 N.Y.S. 916, 
2 41 App.Div. $15—In re Austin’s 
Estate, 21 N.Y.S.2d 277, affirmed 20 
N.Y.S.2d 1010, 259 App.Div. 907. 

N.C.—Shepard v. Bryan, 143 S.E. 835, 
195 N.C. 822. 

Ohio.—Kern v. Hcilker <& Heilker, 10 
N.E.2d 1905, 56 Ohio App. 371. 

Pa.—In re Davidson’s Estate, 6 A.2d 
73, 334 Pa. 389. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186—Beacham v. Ross, 
2 S.E.2d 690, 190 S.C. 219. 

Va,—Hayes v. Parker, 12 S.E. 2d 750, 
177 Va. 70. 


Wash.—In re Flynn’s Estate, 43 P.2d 
8 , 181 Wash. 2S4—In re Mundt 
Estates, 14 P.2d 59, 169 Wash. 593. 
Wis.—In re Schaettle’s Estate, 229 
N.W. 539, 201 Wis. 198. 

24 C.J. p 311 note 61 [d], [e]. 
Allowances held excessive 
Mich.—Becht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

N.J.—Asmus v. Asmus, 5 A.2d 777, 
125 N.J.Eq. 363—Asmus v. Asmus, 
5 A.2d 776, 125 N.J.Eq. 362. 

Pa.—In re Ott’s Estate, 158 A. 286, 
103 Pa.Super. 55. 

Wash.—In re Fetterman’s Estate, 48 
P.2d 638, 1S3 Wash. 410—In re 
Thompson’s Estate, 233 P. 941 133 
Wash. 481. 

24 C.J. p 311 note 61 [fl. 

Allowances held inadequate 

Iowa.—In re Dehner’s Estate, 298 N. 

W. 656, 230 Iowa 490. 

Ky.—Osborne’s Ex’x v. Osborne, 63 
S.W.2d 984, 251 ICy. 730. 

Attorneys for coexecutors 

Although coexccutor.s of an estate 
may employ a single attorney, it is 
their right to employ separate at¬ 
torneys but the practice of allowing 
excessive fees to each attorney i H to 
be discouraged.—In re Blooming- 
dale’s Estate, 14 N.Y.S.2d 843, 172 
Misc. 218. 

Where probate not completed 

(1) Where probate was not com¬ 
pleted when executor resigned, com¬ 
pensation of executor and his at¬ 
torneys for ordinary services per¬ 
formed during six years they han¬ 
dled estate could not be limited to 
percentages of personalty sold or 
distributed by executor and proceeds 
of realty sold for payment of debts 
as provided by statute, but execu¬ 
tor and attorneys were entitled to 
reasonable compensation for ordinary 
services rendered, since compensa¬ 
tion allowed by statute applies only 
where probate is completed.— In ro 
Johnson’s Estate, 295 N.W. 878, 229 
Iowa '1002. 

(2) Attorney who was discharged 
before Anal settlement of estate was 
held not entitled to full amount of 
statutory fee for services rendered 
executrix, but could recover only rea¬ 
sonable value of services performed, 
which should be limited to fair pro¬ 
portion of statutory fee as services 
performed bear to whole of services 
contracted to be performed.—In re 
Winston’s Will, 59 F.2d 904, 40 N.M. 
348. 

Question on objections to amount 
of fees allowed attorneys for estate 
administered without intervention of 
court, is whether fees allowed are so 
large as to show executor’s failure 
to discharge faithfully trust imposed 
on him.—In re Holmgren’s Estate, 63 
F.2d 504, 189 Wash. 94. 
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volved, nature of the services, the amount in¬ 
volved, the professional standing of counsel, and the 
results obtained. 30 Experts’ opinions as to the val¬ 
ue of attorneys’ services to the administrator should 
be considered by the court in fixing the fee, but 
they are not necessarily binding on the court. 31 The 
time devoted by the attorney to duties performed 
for the administrator at an arbitrary charge 
for a day’s service is not necessarily the measure 
of compensation allowable, 32 and under a statute 
permitting the court to allow a per diem attorney’s 
fee to contestants, a multiplication of per diem al¬ 
lowances by the number of contestants for whom 
an attorney appeared is not authorized, where such 
contestants are similarly situated and have no ad¬ 
verse interests. 33 An attorney is usually not enti¬ 
tled to an allowance for fees for executorial serv¬ 
ices, 34 although the fact that much of the detail 
work performed by the attorney should have been 
performed by the administrator has been held to 


reduce the latter’s fee rather than the attorney’s. 35 
The services of a regularly employed stenographer 
or a regularly employed accountant or bookkeeper 
may be considered as elements in fixing the compen¬ 
sation of an attorney, and a separate claim therefor 
should be denied. 36 An allowance at the rate 
charged for legal services is not permissible for 
services of a clerical nature. 37 Where the fee al¬ 
lowed for services to the estate is sufficient, an ad¬ 
ditional claim for extra service should be denied, 38 
and under some statutes an attorney is entitled to an 
allowance of only reasonable fees, and the court is 
without power to grant allowance for extraordinary 
services; 39 but, ordinarily, an attorney who per¬ 
forms extraordinary services for the estate should 
be allowed additional compensation therefor. 40 In 
some jurisdictions as a general rule attorney’s fees 
are limited to a certain per cent of the amount of 
the inventory. 41 


30. Cal.—In re McDonald’s Estate, 
99 P.2d 1115, 37 Cal.App.2d 521. 
Iowa.—Glynn v. Cascade State Bank 
of Cascade, 2S9 N.W. 722, 227 Iowa 
932. 

Ky.—Harrel v. Yonts, 113 S.W.2d 
426, 271 Ky. 783. 

Mich.—In re Trombley’s Estate, 278 
N.W. 724, 2S3 Mich. 604. 

Neb.—In re Rhea’s Estate, 253 N.W. 
876, 126 Neb. 571. 

N.Y.—In re Saperstone’s Estate, 14 
N.Y.S.2d 816, 258 App.Div. 776, re¬ 
argument denied 16 NY.S.2d 698, 
258 App.Div. 860—In re Buchholtz’s 
Estate, 8 N.Y.S.2d 818, 255 App. 
Div. 1028—In re Potts’ Estate, 209 
N.Y.S. 655, 213 App.Div. *59, af¬ 
firming 205 N.Y.S. 797, 123 Misc. 
346, and appeal dismissed 150 N.E. 
533, 241 N.Y.S. 510, affirmed 150 N. 
E. 56S, 241 N.Y. 593—In re Gold¬ 
smith’s Estate, 25 N.Y.S.2d 419, 175 
Misc. 757—In re Bloomingdale’s 
Estate, 14 N.Y.S.2d 845, 172 Misc. 
218—In re Pagnotta’s Estate, 292 
N.Y.S. 327, 161 Misc. 415—In re 
Spanier’s Estate, 266 ‘N.Y.S. 541, 
148 Misc. 879, affirmed 269 N.Y.S. 
916, 241 App.Div, 615—In re Scher’s 
Estate, 264 N.Y.S. 579, 147 Misc, 
791—In re Sharp’s Estate, 251 N.Y. 
S. 15, 140 Misc. 427. 

Wash.—In re Holmgren’s Estate, 63 
P.2d 504, 189 Wash. 94. 

24 C.J. p 311 note 61 £b]. 

Contingency / 

That attorney representing estate 
would have received nothing if lit¬ 
igation had been unsuccessful must 
be considered in determining amount 
of fees where litigation was success¬ 
ful.—In re Hirsch’s Estate, 278 N.Y. 
S. 255, 154 Misc. 736. 

Personal estate 

Attorney’s services in relation to 
administration of estate should be 


evaluated principally on basis of 
personal estate.—In re Wilson’s Es¬ 
tate, 265 N.Y.S. 672, 147 Misc. 542. 

31. Neb.—In re Rhea’s Estate, 253 
N.W. 876, 126 Neb. 571. 

32. Neb.—In re Rhea’s Estate, su¬ 
pra. 

33. N.Y.—In re Rosenberg’s Will, 
209 N.Y.S. 315, 213 App.Div. 167. 

34. N.J.—In re Applegate’s Estate, 
182 A. 261, 119 -N.J.Eq. 261. 

N.Y.—In re Potts’ Estate, 209 N.Y.S. 
655, 213 App.Div. 59, affirming 205 
N.Y.S. 797, 123 Misc. 346, and ap¬ 
peal dismissed 150 N.E. 533, 241 N. 
Y. 510, affirmed 150 N.E. 568, 241 
N.Y. 593—In re Schatten’s Estate, 
27 N.Y.S.2d 548, 176 Misc. 406- 
In re Cochran’s Estate, 7 N.Y.S.2d 
133, 169 Misc. 138. 

35. Ky.—Maynard v. Steele, 47 S.W. 
2d 738, 242 Ky. 745. 

30. N.Y.—In re Bloomingdale's Es¬ 
tate, 14 N.Y.S. 2d 845, 172 Misc. 
218. 

37. N.Y.—In re Scher’s Estate, 264 
N.Y.S. 579, 147 Misc. 791. 

38. Mont.—In re Culver’s Estate, 8 
P.2d 662, 91 Mont. 475. 

39. Nev.—In re Hansen's Estate, 
248 P. 891, 50 Nev. 16. 

40. Cal.—In re Hunt’s Estate, 91 P. 
’2d 612, 33 Cal.App.2d 356. 

Iowa.—In re Wiggins’ Estate, 300 N. 
W. 289, 230 Iowa 1087—Glynn v. 
Cascade State Bank of Cascade, 
289 N.W. 722, 227 Iowa 932. 

Neb.—In re Kothe's Estate, 270 N. 

W. 120, 131 Neb. 785. 

Defeating contest 

An attorney for an executor who 
performs extraordinary services for 
the executor, who is also the sole 
legatee, in defeating a contest of the 
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will should be allowed extraordinary 
compensation from the estate.—In re 
Dunton’s Estate, 60 P.2d 159, 15 Cal. 
App.2d 729. 

Discretion 

Trial judge has large discretion i*n 
fixing fees for extraordinary services 
of attorneys.—In re Hardenberg’s 
Estate, 63 P.2d 1200, 18 Cal.App.2d 
307. 

Form 

The probate court may allow a cer¬ 
tain specified sum to be paid for ex¬ 
traordinary services actually per¬ 
formed by counsel for executor or 
administrator, but may not adopt a 
formula or measure for determining 
amount of fees to such counsel at 
some future time, conditioned on 
the happening of a future uncertain 
contingency.—In re McDonald’s Es¬ 
tate, 99 P.2d 1115, 37 Cal.App.'2d 521. 

Necessity of general administration 
No allowance for extraordinary 
services may be made in advance 
of general administration.—In re 
Cazaurang’s Estate, 82 P.2d 951, 28 
Cal.App.2d 505. 

Extra allowances properly refused 
under the circumstances.—In re Tan- 
enbaum’s Estate, 16 N.Y.S.2d 507, 
258 App.Div. 285, reargument denied 
In re Lanenbaum’s Will, 17 N.Y.S.2d 
1021, 258 App.Div. 1054, appeal de¬ 
nied 25 N.E.2d 881, 282 N.Y. 810. 

Order held not erroneous in form 
Cal.—In re Dunton’s Estate, 60 P.2d 
159, 15 Cal.App. 2d 729. 

Services held extraordinary 
Cal.—In re Keith’s Estate, 60 P.2d 
171, 16 CaLApp.2d 67. 

41. La.—Succession of Roque, 146 
So. 477, 176 La. 711—Succession of 
Herdman !/ 109 So. 482, 161 La* 762. 
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An agreement by the attorney to receive a speci¬ 
fied sum for his services may be considered in de¬ 
termining the reasonable value of his services . 42 A 
contract with an executor or administrator, howev¬ 
er, is not determinative of the amount which shall 
be allowed from the estate therefor , 43 and, if the 
personal representative has agreed to pay an unrea¬ 
sonable sum, the reasonable value only of the serv¬ 
ices will be paid from the estate . 44 Of course, the 
heirs may by agreement fix the amount of fees of 
an administrator’s attorney, and whatever they 
agree on is of no concern to anyone else, where no 
rights of creditors arc involved . 45 Where an at¬ 
torney agrees to a specified amount as his fee for 
ordinary administration, he is not required to ren¬ 
der gratuitously additional services not anticipated 
by the parties , 46 and a contract to pay an attorney 
a stated sum for his services docs not require him 
to assume disbursements made for the client . 47 The 
reasonable expense of the personal representative’s 
action for decedent’s death is a matter for the 
court’s approval, notwithstanding a contingent con¬ 
tract with an attorney for payment thereof, and al¬ 
though the representative can create a charge on 
his interest in the estate, if any, by such a contract, 
he cannot bind the estate for the payment of a fee 
beyond the amount which the court deems reason¬ 
able . 43 An attorney, to whom the personal repre¬ 
sentative agreed to pay a third of the amount re¬ 


covered for decedent’s death, is not entitled to a 
third of the amount of doctor and funeral bills paid, 
before the attorney’s employment, by the person 
causing such death . 49 The attorney on his petition 
for allowance of compensation has the burden to es¬ 
tablish any special agreement claimed by him for 
compensation . 50 

In some courts it is not the appropriate practice 
in the ordinary estate to authorize partial payments 
on general account of an attorney’s compensation in 
an intermediate accounting, but the customary prac¬ 
tice is to fix the value of the services rendered up 
to the last date set forth in the account, or up to 
the date of the decree . 51 

Locale of litigation . If the services were connect¬ 
ed with the administration of the estate or with the 
collection of an asset or the resistance of a claim 
against the estate, the locale of the litigation does 
not preclude an award of reasonable compensation 
by the court having jurisdiction of the administra¬ 
tion of the estate . 52 

§ 387. - Loans or Advances to Estate 

Claims for advances or loans made in good faith 
for the benefit of the estate may be allowed. 

Claims for loans or advances made for the im¬ 
mediate benefit of the estate by one not a mere vol¬ 
unteer or intcrmeddler 53 are allowable , 54 although 


42. N.Y.—In re Buehholtz’s Estate, 
8 N.Y.S.2d 818, 255 App.Eiv. 1028 
—Tn re Clark’s Estate, l N.Y.S. 2d 
768, 166 Misc. 290—In re Young’s 
Estate. 282 N.Y.S. 772, 156 Mist*. 
795, 801. 

Authority of surrogate 

The surrogate possesses no au¬ 
thority to adjudicate the rights of an 
attorney to compensation on the ba¬ 
sis of a written agreement between 
a client and his attorney which pur¬ 
ports to fix the quantum thereof, 
and the only effect, therefore, which 
any such agreement may have in a 
proceeding for fixation of compensa¬ 
tion from an estate is that of any 
evidentiary admission which may 
have more or less cogency, depending 
on the facts.—In re Geller's Estate, 
4 N.Y,S.2d 467, 167 Misc. 578. 

48. N.Y.—In re Bloomingdale's Es¬ 
tate, 14 N.Y.S.2d 845, 172 Mlsc. 
218. 

Agreement waiving compensation, for 
certain services 

Where attorney for executrix 
agreed to waive compensation for 
certain miscellaneous services in es¬ 
tate matters if his charges in con¬ 
nection with certain litigation were 
allowed against the estate, and 
agreed to look solely to the estate, 
his waiver would he held inoperative 


and he would be allowed compensa¬ 
tion out of the estate for such mis¬ 
cellaneous services where the litiga¬ 
tion referred to involved matters 
purely personal to executrix in her 
individual capacity so that attorney’s 
compensation could not be charged 
against the estate.—In re Shierman’s 
Estate, 292 N.W. 606, 138 Neb. 221. 
44. N.Y.—In re Bloomingdale’s Es¬ 
tate, 14 N.Y.S.2d 845, 172 Mlsc. 
218—In re Rademalcer’s Estate, 2 
N.Y.S.2d 309, 166 Mlsc. 201—In re 
Merrill’s Estate, 300 N.Y.S. 1142, 
•165 Misc. 295—In re Woolfson’s 
Will, 287 N.Y.S. 12, 158 Misc. 928. 

46. Iowa.—In re Schropfer’s Estate, 
281 N.W. 139, 225 Iowa 576. 

46. N.Y.-—In re Baldwin’s Will, 12 
N.Y.S.2d 992, 257 App.Div. 971- 
In re Young’s Estate, 282 N.Y.S. 
772, 156 Misc. 796, 801. 

47. N.Y.—In re Latourelle’s Estate, 
257 N.Y.S. 266, 143 Misc. 351. 

48. Reasonableness of administra¬ 
trix’ contingent agreement with at¬ 
torney should be determined in spir¬ 
it of statute Axing compensation of 
attorney at amount expressly or im¬ 
pliedly agreed on, where adminis¬ 
tratrix is entitled to decedent's en¬ 
tire estate and there are no debts.— 
In re Latourelle's Estate, 'supra. 
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49. N.Y.—In re Latourelle's Estate, 
supra. 

50. Employee in administrator's law 
ofDLce, whose services in estate were 
rendered as part of his duties as em¬ 
ployee, was held not entitled to com¬ 
pensation from estate for services as 
administrator’s attorney.—In re 
Krems’ Estate, 283 N.Y.S. 667, 246 
App.DTv. 636. 

52. N.Y.—In re Cochran’s Estate, 7 
N.Y.S.2d 133, 169 Misc, 138. 

Services to be rendered 

Allowance of compensation for le¬ 
gal services to be rendered an estate 
was error, since Attorney was entitled 
only to compensation for services 
rendered up to the institution of pro¬ 
ceeding to recover for such services. 
—In re Tomany’a Estate, 17 N.Y.S. 
2d 725, 258 App.DIv. 1060. 

53. N.Y.—In re Proffen’s Estate, 24 
N.Y.S.2d 889, 175 Misc. 447—In re 
Ufland’s Estate, 24 N.Y.S.2d 888, 
175 Misc. 996; 

50, Cal.—Andrade v. Azevedo, 50 P. 

2d 80, 9 Cal.App.2d 495. 

Ga-—Smith v. Carter, 161 S.E. 649, 
>44 Ga.App. 438. 

54. Ark.—Security Bank & Trust Co. 

v. Costen, 278 S.W. 705, 1?9 Ark. 
173. , . 

&y.—Thompson * v. Eraley, 130 S.W. 
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such advances may also be recoverable by an action 
at law against the executor or administrator . 55 It 
has been held, however, that money advanced to one 
afterward becoming the administrator of an insol¬ 
vent estate, although used for the preservation of 
the estate, is not chargeable against the estate . 56 

Interest may and should be allowed to an execu¬ 
tor or administrator who advances money for the 
benefit of the estate under proper circumstances . 57 
Where, however, the executor was not authorized to 
secure a loan, it has been held that a claim for in¬ 
terest thereon was not allowable . 58 

Advances for benefit of beneficiaries. A claim 
for reimbursement out of the estate cannot be suc¬ 


cessfully urged by one whose advances were made 
for the individual benefit of those entitled to share 
in the estate, and not for the benefit of the estate 
itself . 59 

§ 388. t - Expenses of Administration 

The general estate is liable for the necessary ex¬ 
penses of administration. 

The legitimate expenses of administration are to 
be met out of the assets of the estate , 60 but the 
proper mode of doing this is for the representative 
to make the necessary disbursements, for which he 
will be allowed credit in his accounts, rather than 
by allowing such expenses as a direct charge against 
the estate , 61 as the expenses of administration are 


2d 793, 279 Ky. 323—Wolff v. Vos- 
seler, 290 S.W. 694, 217 Ky. 733. 
N.J.—Brower v. Brower, 130 A. 222, 
9S N.J. 218, affirmed 131 A. 918, 99 
N.J.Ed. 41-4. 

N-Y.—In re Bihn’s Estate, 11 N.Y.S. 
2d 824, 171 Misc. 80—In re Abram- 
owitz’ Estate, 9 N.Y.S.2d 846, 170 
Misc. 6S—In re Blackinton’s Es¬ 
tate, 2 75 N.Y.S. 544, 153 Misc. 580 
—In re McCafferty’s Will, 264 N.Y. 
S. 38, 147 Misc. 179. 

Pa.—In re Jack’s Estate, 119 A. 474, 
275 Pa. 405—In re Gillett’s Estate, 
197 A. 517, 130 Pa.Super. 309. 
Utah.—Columbia Trust Co. v. Ang- 
lum, 225 P. 1089, 63 Utah 353. 
Wash—Smith v. Eichner, 215 P. 27, 
124 Wash. *575. 

24 C.J. p 312 note 65. 

Reimbursement for funeral expenses 
see supra § 384. 

Debts paid from annuity 

An allowance to reimburse an an¬ 
nuitant under the will for debts of 
the testator paid from the annuity 
is erroneous where there is no proof 
that any money from which the an¬ 
nuity could have been paid has been 
applied to the payment of testator’s 
debts.—Matter of Gedney, 68 N.Y.S. 
627, 33 Misc. 160. 

Maintenance of widow 

Under husband’s will intended to 
make fullest provision for widow 
during- her lifetime, expenditure for 
maintenance of invalid widow during 
period between husband's death and 
her own, paid by widow to avoid sac¬ 
rifice of real estate at forced sale, 
was recoverable from estate of hus¬ 
band on death of widow, particularly 
where income from estate in excess 
of such amount was expended in 
making repairs.—James v. Maynard, 
186 S.E. 31, 166 Va. 483. 

To pay taxes 

(1) One lending money tp execu¬ 
tors to pay taxes could have estate’s 
realty sold to foreclose* lien, although 
executors did not execute mortgage. 
—Christian v. People's Trust Co., 45 
S.W.2d 857, 185 Ark. «-5. iJ . 


(2) Where testatrix directed ex¬ 
ecutors to pay her just and legal 
debts, personal estate was sufficient 
to pay debts, and testatrix mani¬ 
fested no intention that devisee of 
land should pay taxes due for year 
preceding testatrix’ death, it was ex¬ 
ecutors’ primary duty to pay taxes 
in so far as they constituted a debt 
of the estate, and payment of taxes 
for devisee to prevent forfeiture en¬ 
titled him to recover amount there¬ 
of from executors.—Eatherly v. 
Winn, 189 So. 99, 185 Miss. 742. 

(3) A devisee of land could not 
recover drainage taxes paid hy him 
from executors named in will di¬ 
recting them to pay all of testatrix’ 
just and legal debts, since drainage 
taxes do not become a "debt" of the 
landowner for which suit may he 
brought.—Eatherly v. Winn, supra. 

55. Conn.—Benedict v. Chase, 20 A. 
448, 58 Conn. 196, 8 L.R.A. 120. 

24 C.J. p '312 note 64. 

56. La.—Succession of Williams, 7 
La.App. 465. 

57. N.D.—In re Korsmo’s Estate, 
220 N.W. 128, 56 N.D. 927. 

24 C.J. p 313 note 67. 

58. Ala.—Grist v. Carswell, 165 So. 
102, 231 Ala. 442. 

50. Ga.—Henderson v. Sapp, 120 S. 

E. 421, 156 Ga. 768. 

24 C.J. p 313 note 68. 

Sole heir, paying notes of intestate 
after latter’s death out of his own 
funds, was not entitled to have claim 
therefor allowed against intestate's 
estate, at least where the findings 
do not show that such payment was 
necessary to conserve the estate. 1 — 
Trask v. Trask's Estate, 132 A. 136, 
99 Vt. 353. 

Taxes 

Administrator who owned undivid¬ 
ed two-thirds interest in realty of 
deceased and who paid taxes on such 
realty which were pot assessed 
against administrators of the estate 
was held not entitled to reimburse¬ 
ment ■ from estate in capacity of ad- 
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mi*nistrator for one third of amount 
paid, administrator's only claim be¬ 
ing against devisees and not against 
estate.—In re Paradis’ Estate, 186 
A. 672, 134 Me. 333. 

60. Ill.—In re Thurber’s Estate, 209 
Ill.App. 533. 

Minn.—Pittsburgh Coal Co. of Wis¬ 
consin v. Will, 296 N.W. 178. 

Mo.—St. Louis Law Printing Co. v. 
Aufderheide, 4 5 S.W.2d 543, 226 

Mo.App. 680. 

N.Y.—Matter of Smith, 97 N.Y.S. 171, 
111 App.Div. 23. 

Pa.—See In re Tomlinson’s Estate, 
31 Pa.Dist. & Co. 366, 51 York Leg. 
Rec. 183. 

24 C.J. p 313 note 70. 

Confined to particular estate 

Expenses of administration must 
be confined to particular estate which 
is affected.—In re West's Estate, 249 
N.Y.S. 738, 139 Misc. 516. 

Publication of notice 

Where the administratrix of an es¬ 
tate is authorized by the probate 
court to publish notice to creditors 
in a newspaper published in the 
precinct where the court is held, an 
account for publication in another 
paper outside the jurisdiction of the 
court will not be allowed.—In re Un¬ 
derwood’s Estate, 6 Alaska 673. 
Services neglected by fiduciary 

Where an attorney successfully 
renders services which have ^ been 
neglected by the fiduciary of the es¬ 
tate and are a necessary and proper 
function of administration, he is en¬ 
titled to be subrogated to the rights 
which the fiduciary would have pos¬ 
sessed to indemnity for attendant ex¬ 
pense had he performed his duty in 
this regard.—In re Valverde's Estate, 
7 N.Y.S.2d 20, 169 Misc. 121—In re 
Geller's Estate, 4 N.Y.S.2d 467, 167 
Misc. 578. 

61. Ariz.—Ellsworth v. Struckmey- 
er, 232 P. 56, 27 Ariz. 484. 

Minn.—Pittsburgh Coal Co. of Wis¬ 
consin v. Will, 296 N.W. 178. 

Pa.—Clever's Estate, 26 F&.Dist. 80. 
24 O.J. 1 p 313 note 71. 
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As a general rule only such expenses as are in- claim a ? ainst the cstate for the P remium on the «- 
curred for the benefit of the estate as a whole are tutor’s bond is within the discretion of the court , 68 
allowable as expenses of administration , 63 and ex- an< ^ ** a ^ owe< ^» 7 anc ^» a proper case, may 

penses incurred for the benefit of the widow, heirs, denied . 71 Attorney s fees for services rendered 
legatees, or devisees are not allowable as expenses t0 the representative in connection with the per- 
of administration . 64 Administration expenses have formance of his duties are expenses of administra- 
becn held to include the expenses of probating the ^ on anc * P a y a ^ e out of assets , 72 and expenses 
will, 66 the expenses of litigation in behalf of the incurred by the executor in carrying out the provi- 
estate , 66 the compensation of the personal repre- sions of the will stand on the same footing as ex- 
sentative , 67 and an estate duty taxable under the penses of administration . 73 An administrator should 
laws of the country where decedent was domi- not be allowed the expense of procuring evidence 


62. S.C.—Ex parte Simmons, 48 S. 

E. 279, 69 S.C. 385. 

24 C.J. p 313 note 72. 

A statute limiting the lien of debts 
of decedent against his real estate 
does not run against claims of ex¬ 
ecutors for compensation due them, 
for such a claim is not a debt of de¬ 
cedent but a part of the expenses of 
administration.—Cobaugh’s Appeal, 
24 Pa. 143. 

63. Cal.—Gurnee v. Maloney, 38 

Cal. 85, 99 Am.D. 352. 

Opposition to appointment of admin¬ 
istrator 

A statute providing that the pro¬ 
bate court may ascertain and deter¬ 
mine the amount due for services 
rendered by any person in connection 
with the administration of the estate 
of a deceased person does not em¬ 
power the court to make allowances 
from the estate for services ren¬ 
dered and expenses incurred In op¬ 
position to the appointment of ad¬ 
ministrators appointed by the court. 
- -MuHoney v. Barnes, 164 N.M 917, 
266 Mass. 5ft. 

Particular Items disallowed 

(1) Claims arising from breach of 
contract with decedent.—Evans v. 
Carroll, 144 S.E. 9*12, 167 Ga. 68. 

(2) Expenses Incurred in taking 
testimony on a contest of a will, by 
a temporary administrator.—Matter 
of McNamee, 55 N.Y.S. 425, 25 Misc. 
260. 

(3) The cost of raising a fund, in¬ 
cluding counsel fees, auctioneer’s 
charges, commissions, etc.—Teaf's 
Estate, 7 Pa.Co. 463. 

<4) The cost of recording deeds to 
the administrator.—Calvert v. Hol¬ 
land, 9 B.Mon. 458. 

(5) The expense of a sale of de¬ 
cedent’s land by a stranger, although 
made under color of an order of the 
probate court.—Swan v. Wheeler, 4 
Day., Conn., 137. 

(6) The expenses attending an un¬ 
successful effort to establish a paper 
as the will of decedent. 

Ky.—Gilbert v. Bartlett, 9 Bush 49. 


N.Y.—Dodd v. Anderson, 90 N.E. 
1137, '197 N.Y. 466, 27 L.R.A..N.S. 
336, 18 Ann.Cas. 738. 

24 C.J. p 311 note 86. 

Removal of executors 

An heir who, as such, successfully 
prosecutes an action for removal of 
the executors, is not entitled to pay¬ 
ment out of the estate of his ex¬ 
penditures In the removal, although 
he afterward becomes special admin¬ 
istrator.—Bell v. Thompson, 79 P. 
358, 145 Cal. 646. 

Unauthorized business 

The term “expenses of administra¬ 
tion," as used in a statute requiring 
an administrator to itemize the ex¬ 
penses of administration, does not 
include the expenses in carrying on 
an unauthorized business with the 
estate funds.—In re Rose's Estate, 
22 P. 86, 80 Cal. 166. 

64 . Or.—Johnson v. Savage, 91 P. 
1082, 5ft Or. 294. 

R.I.—Di Iorio v. Cantone, 144 A. 148, 
49 R.I. 452. 

21 C.J. p 314 note 90, p 315 note 93. 

Particular matters not allowed as 
expenses of administration 

(1) Payments in the adjustment of 
conflicting claims to an estate by 
those asserting title thereto.—In re 
Wells, 120 N.W. 713, 142 Iowa 255. 

(2> The costs of a suit in which 
plaintiff, whose rights as heir, al¬ 
though recognized, were held extin¬ 
guished, failed to take anything.— 
Truxillo v. Truxillo, 11 La.Ann. 4*12. 

(3) The expenses of an heir, in¬ 
curred after an administrator was 
appointed, in hunting up other heirs 
or next of kin.—In re Glynn, 58 N. 
W. 684, 57 Minn. 21. 

Opposition to will 

Cl) “Expenses/’ as used in the 
term “expenses of administration," 
which the temporary administrator 
is entitled to charge against the es¬ 
tate, do not include counsel fees 
against a proponent of a will on an 
issue of devisavit vel non.—Lester v. 
Mathews, 56 Ga. 655. 

(2) Claims for services rendered 
by attorneys In procuring disallow¬ 
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ance of purported will were not al- 
’owable under statutes after entry 
of decree disallowing purported will 
either as claims for “services ren¬ 
dered in connection with administra¬ 
tion" or as “costs and expenses in 
contested cases/’—Potter v. Mulla- 
ney, 17 N.E.2d 691, 301 Mass. 497. 

65. Ind.—Fillingor v. Conley, 72 N. 
E. 597, 163 Ind. 584. 

24 C.J. p 313 note 74. 

Where executor knew of Invalidity 
of will at the time when he pro¬ 
cured probate thereof, his expenses 
of defending against an action for 
revocation of probate are not prop¬ 
erly expenses of administration.-— 
Morere’s Succession, 3 La.App., Or¬ 
leans, 155. 

66. Mass.—Hampden Trust Co. v. 
Leary, 72 N.E. 88, 186 Mass. 577. 

24 C.J. p 314 note 76. 

67. Pa.—Cobaugh’s Appeal, 24 Pa. 
113. 

Wis.—Brown v. McGee, 94 N.W. 363, 
117 Wis. 389, 

24 C.J. p 314 note 77. 

68. Pa.—In re Kortright, 85 A. 109, 
237 Pa. 138. 

69. Iowa.—In re Mowrey’s Estate, 
255 N.W. 511, 218 Iowa 992. 

70. Ky.—Morgan v. Meacham, ISO S. 
W.2d 992, 279 Ky. 626. 

71. Iowa.—In re Mowrey’a Estate, 
255 N.W. 511, 218 Iowa 992. 

Invalid appointment 

Where the appointment of an ad¬ 
ministrator was declared to be in¬ 
valid, the estate was not liable for 
the premium on his bond.—In re 
Youman’s Estate, 163 S.E. 884, 165 
S.C. 337. 

7a. Ala.—Keith & Wilkinson v. For¬ 
sythe, 15i So. 60, 227 Ala. 555. 

Pa.—In re Wasserman’s Estate, 13 
Fa.Dlst. & Co. 354. 

24 C.J. p 314 note 79. 

73. Mass.—Brown v* Kelsey, 2 Cush. 
243. 

NT.C.—Edwards v. Love, 94 N.C. 365. 
24 C.J, p 314 note 80. 
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for use in an action against the estate, 74 especially 
where he is himself a lawyer and has been allowed 
the fees of attorneys in the action, and the testimony 
collected was never used. 75 

Advances to decedent before his death are not al¬ 
lowable as expenses of administration. 76 

Funeral and burial expenses have been held not 
to form a part of the expenses of administration, 77 
but to be the basis of an independent claim against 
the estate, see supra § 384. 

§ 389. - Support, Etc., Furnished to De¬ 

cedent’s Family 

In the absence of a provision in the will to the con¬ 
trary, claims for support, etc., furnished to decedent's 
family after his death are not allowable as claims against 
his estate. 

Support, attendance, and the like furnished by the 
executor or administrator to the surviving members 
of decedent’s family should be charged by him 
against their respective shares in or allowances 
from the decedent’s state, and debts incurred or ex¬ 


penditures made for these purposes do not constitute 
proper claims against the estate itself, or entitle him 
to reimbursement therefrom, nor may others sue 
the representative on such claims. 78 Also, in the 
absence of a statute to the contrary, no claim will 
be allowed for medical services rendered deceased’s 
wife subsequent to his death. 79 Where, however, 
decedent by suitable provision in his will has im¬ 
posed a duty of support upon his personal repre¬ 
sentative, reimbursement from the estate may be 
proper. 80 So also, where testator left all of his es¬ 
tate to his wife during her widowhood, and she 
lived with the executor, promising to pay her board, 
it was held that the value of such board should be 
allowed to the executor in his account. 81 

§ 390. Claims of Executors or Administrators 

Valid claims of an executor or administrator against 
the estate he is administering will be allowed. 

A claim of an executor or administrator against 
the estate stands on an equal footing with other 
claims, 82 although in some jurisdictions such claims 
require the approval of the probate court, 83 or a 


74 . N.Y.—In re Collyer, 9 N.Y.S. 297, 

1 Conn.Surr. 546. 

75 . N.Y.—Matter of Van Buren, 44 
N.Y.S. 35 7, 19 Misc. *373. 

76 . Ga.—Evans v. Carroll, 144 S.E. 
912, 167 Ga. 68. 

77. Wyo.—Sowers v. King, 231 P. 
411. rehearing denied 238 P. 540, 
32 Wyo. 167. 

78- Kan.—West v. West, 186 P. 
1004, 106 Kan. 157. 

N.Y.—In re Collins' Estate, 286 N.Y. 

S. 506, 158 Misc. 798. 

24 C.J. p 315 note 96. 

Reductions for advancements and 
disbursements on distribution of 
estate see supra § 491. 

Daughter individually had no 
claim against husband's estate for 
expenditures made for wife’s sup¬ 
port, where money expended was 
wife’s property, deposited to daugh¬ 
ter’s credit solely for convenience.— 
In re Turner’s Estate, 266 N.Y.S. 
435, 148 Misc. 142. 

JEjJtpen.se of defending statutory 
rights 

Decedent’s estate and heirs were 
not chargeable with widow’s expense 
in defending her statutory rights to 
temporary occupancy of homestead 
and distributive share in estate, even 
if regarded as family necessities.— 
Crouse v. Crouse, 259 N.W. 443, 219 
Iowa 736. 

Remedy of mother seeking reim¬ 
bursement for supporting children 
awarded mother by divorce decree is 
by application during father’s life¬ 
time for modification of decree, not 
by claim against father's estate.— 


In re Altmann’s Will, 266 N.Y.S. 773, 
149 Misc. 115. 

78. Ky.—Oster’s Ex’r v. Ohlman, 
219 S.W. 187, 187 Ky. 341. 

80 . N.Y.—In re Turner’s Estate, 266 
N.Y.S. 435, 148 Misc. 142. 

24 C.J. p 315 note 9 7. 

81 . Mich.—Gee v. Hasbrouck, 87 N. 
W. 621, 128 Mich. 509. 

24 C.J. p 315 note 98. 

82 . Ark.—Hord v. Manners, 10 S. 

W.2d 3 5, 178 Ark. 63—Smith v. 

Mullen, 277 S.W. 44, 169 Ark. 944. 

Iowa.—In re Dunn's Estate, 224 N. 
W. 38. 

Kan.—West v. West, 186 P. 1004, 106 
Kan. 157. 

Me.—In re Paradis’ Estate, 186 A. 
672, 134 Me. 333. 

Mass.—Lariviere v. Lariviere, 24 N. 

E.2d 659, 304 Mass. 627. 

Pa.—In re Davidson’s Estate, 6 A.2d 
73, 334 Pa. 389—See In re Rosen¬ 
thal’s Estate, 35 Pa.Dist. & Co. 117, 
affirmed 6 A.2d 585, 335 Pa. 49. 
Va.—Jincey v. Winfield’s Adm’r, 9 
Gratt. 708, -50 Va. 708. 

24 C.J. p 315 note 99. 

Conveyance of property 

Under statutes providing in sub¬ 
stance that, when the vendor in a 
contract to convey land dies before 
conveyance, the court may author¬ 
ize the executor or administrator to 
convey the land on presentation of 
a verified petition by the purchaser, 
an executor or administrator has the 
same right as an outside party to file 
a petition for, and obtain, a convey¬ 
ance of property which the decedent 
contracted during his lifetime to 
convey to him, and need not first 
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resign his position as executor or ad¬ 
ministrator, in order to have his 
claim enforced against the estate. 
—In re Gamier, 82 P. 68, 147 Cal. 
457. 

Disting of estate property 

(1) That widow as administratrix 
listed property in inventory as be¬ 
longing to estate does not estop her 
from making claim that property 
was held in trust for her.—In re 
Reifsteck's Estate, 267 N.W. 259, 197 
Minn. 315. 

(2) The failure of a daughter, act¬ 
ing as representative of her mother's 
estate, to mention her claim against 
mother on promissory note, in the 
tax proceedings in the mother’s es¬ 
tate, was not conclusive against 
daughter's right to recover on the 
note, especially if deduction for such 
note was not necessary in order to 
obtain exemption from tax.—O'Brien 
v. O'Brien, 16 N.Y.S.2d 799. 

Value of lot 

Where a decedent agreed to con¬ 
vey to a person who afterward be¬ 
came liis executor a city lot of a 
certain value as a compensation for 
services rendered, and died after the 
services were rendered, but before 
conveying the lot, it was held that 
the value of the lot was to be re¬ 
garded as the measure of compensa¬ 
tion, so that the executor was enti¬ 
tled to be allowed a claim for the 
value of the lot against the estate, 
and was not required to present the 
claim for the reasonable value of 
his services.—In re Towne, 77 P. 
446, 143 Cal. 507. 

83. Me.—Merrill v. Regan, 103 A. 

J55, 117 Me. 182. 
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suitable person must be appointed to represent the 
estate with respect thereto. 84 Such a claim must, 
however, be established by legal evidence in the 
same manner as that of any other claimant, 85 and 
the representative must show that the demand is a 
valid 86 and existing 87 one. Such claims should be 
closely examined and scrutinized, and, of course, re¬ 
jected where they appear to be illegal or unjust. 88 

The fact that the representative treats a fund as 
assets of the estate does not prevent him from 
claiming a share in that fund as his own by reason 
of a demand against the estate. 89 

Legacy to executor in payment; proof of will. 
Where a testator leaves to his executor, who is a 
creditor, a smaller amount than is due in payment 


of the debt, and the executor proves the will, it has 
been held that he cannot claim more than the 
amount so given to him. 90 

Laches may bar the assertion of a claim of the 
representative. 91 

§ 391. Miscellaneous Claims 

Various miscellaneous claims have been allowed or 
denied. 

In accordance with the rule already discussed in 
§ 367 supra that claims against decedent which rep¬ 
resent obligations recognized by law as valid are en¬ 
forceable against his estate, particular claims have 
been allowed 92 or denied. 93 Among general obli¬ 
gations of decedent recoverable against the estate 


N.Y.—Matter of Burr. 96 N.Y.S. 225. 
■48 Misc. 56, reversed on other 
grounds 104 N.Y.S. 29, 118 App.Div. 
482. 

24 C.J. p 316 note 1. 

Necessity of presentation sec infra 
5 402. 

84 . Mo.—Goodman v. Griffith, 134 S. 
W. 1051. 155 Mo.App. 574. 

85. Fa.—In re Grollman's Estate, 
117 A. 348, 273 Fa. 559. 

24 C.J. p 316 note 3. 

Consent of persons interested in es¬ 
tate see infra § 402. 

88. N.D.—In re Korsmo's Estate, 
220 N.W. 128, -56 N.D. 927. 

Tex.—Jackson v. Fielder, Civ.App., 
7 S.W.2d 170, affirmed, Com.App., 
15 S.W.2d 557. 

24 O.J. p 316 note -4. 

87. N.Y.—Burnet v- Denniston, 5 
Johns.Oh. 35. 

Va.—Pendleton v. Whiting, Wythe 
p 38. 

24 C.J. p 316 note 5. 

88. Pa.—In re Grollman's Estate, 
117 A. 348, 273 I'a. 559. 

24 C.J. p 316 notes 6, 7. 

88. Mass.—Buckley v. Buckley, 32 
N.E. 863, 157 Maas, 536. 

90. N.C.—Syme v. Badger, 92 N.C. 
706. 

91. Me.—In re Paradis' Estate, 186 
A. 672, 134 Me. 333. 

24 C.J. p 316 note 12. 

938. U.S.—Langrolse v. Cummings, C, 

C. A.Idaho, 123 F.2d 969, affirming, 

D. O., Cummings v. Langroise, 36 
F.Supp. 174. 

Cal.—Findlay v. Coyle, 37 P.2d 721, 2 
Cal.App.2d 224. 

D.C.—Fitzhugh v. District of Colum¬ 
bia, 108 F.2d 837, 71 App.D.C. 290. 
III.—In re Maloney's Estate, 15 N.E. 

2d 982, 296 Ill.App. 179. 

Ky.—Parks' Ex'rs v. Parks, 150 S. 

W.2d 687, 286 Ky. 233. 

La.—Succession of Mahoney, 119 So. 
40, 167 La. 255. 

N.H*—Mitchell v. Smith's Estate, 4 
A-2d 366, 90 N.H. 36. 


N.Y.—In re Green's Estate, 283 N. 
Y.S. 857, 24 6 App.Div. 73S—In re 
Rosa’s Estate, 16 N.Y.S.2d 285, 172 
Misc. SOS—In re Bradford’s Estate, 
300 N.Y.S. 92, 165 Misc. 520—Lunt 
v. Genesee Valley Trust Co., 297 
N. Y.S. 27, 162 Misc. 859—In re 
Gleason’s Estate, 277 N.Y.S. 448, 
154 Mise. 208—In re Blowstein’s 
Estate, 26 4 N.Y.S. 797, 147 Misc. 
870—Grabowski v. Lotko, 239 N. 
Y.S. 582, 135 Misc. 747—In re Os- 
ter’s Estate, 8 N.Y.S.2d 249, af- 
firmed 16 N.Y.S.2d 612, 258 App. 
Div. 930, reargument denied 18 N. 
Y.S.2d 1014, 259 App.Div. 791. 
Ohio.—Katz v. Ohio Nat. Bank, 191 
N.E. 782, 127 Ohio St. 531. 

Or.—In re Stewart’s Estate, 28 P. 

2d 642, 145 Or. 460, 91 A.L.R. 818. 
Pa.—In re Blake's Estate, 38 Pa. 
Dist. & Co. 301, 56 Montg.Co. 196 
—In re Katz's Estate, 28 Pa. Dist. 
& Co. 593—In re Ohnstrand’s Es¬ 
tate, 18 Pa. Dist. & Co. 611, 48 
Montg.Co. 262—In re Boggs' Es¬ 
tate, 56 Montg.Co. 281. 

Tenn.—Edelen Transfer & Storage 
Co. v. Willis, 66 S.W.2d 214, 16 
Tenn.App. 99. 

Va.—Hampton Roads Firo & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 15S Va. 675, 84 A.L.R. 
731. 

Wash.—In re Berry's Estate, 82 P. 

2d 549, 196 Wash. 252. 

Wis.—In re Shinoe's Estate, 250 N. 
W. 505, 212 Wis. 481—In re Wie- 
ho’s Estate, 209 N.W. 671, 190 Wis. 
622—In re Brundage's Estate, 201 
N.W. 820, 185 Wis. 558. 

24 C.J. p 276 note 55. 

Dividends 

Where a will recited that testator 
had in his possession thirteen thou¬ 
sand dollars in notes and contracts 
belonging to his wife, and provided 
that his estate should be responsible 
therefor to her, with interest from 
the date of the will, and the testa¬ 
tor had managed his wife's property 
as her agent, and continued to do so 
after the date of the will, dividends 
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on bank stock of the wife in the 
husband's possession, accruing after 
the date of the will, and which he 
had reinvested for her, not being 
part of the original debt, should not 
be allowed as a credit thereon, but 
should be an additional charge 
against the estate.—Harding v. Har¬ 
ding, 116 S.W. 305, 132 Ky. 133. 

Insurance premiums 

Although claimant was not enti¬ 
tled to proceeds of policies which 
he took out on decedent’s life be¬ 
cause he had no insurable Interest, 
claimant was entitled to be reim¬ 
bursed from decedent's estate for 
amounts paid for premiums with in¬ 
terest from dates of payment, where 
claimant paid premiums In good faith 
and both he and decedent believed 
that insurance contracts were valid. 
—Newton v. Hicks’ Adm’r, 138 S.W. 
2d 329, 282 Ky. 226. 

Suppression of wife's will 

Where testator, believing wife's 
will giving one half of property to 
him and other half to an only daugh¬ 
ter, to be ineffective, suppressed It, 
and collected income from whole 
property, his estate is accountable to 
daughter for income of one half of 
property, to which daughter was en¬ 
titled, either under will or law of dis¬ 
tribution.—Goode v. Reynolds, 271 S. 
W. 600, 208 Ky. 441, 63 A.L.R. 631. 

■Unincorporated business 

Debts contracted for purchase of 
goods for resale In unincorporated 
mercantile business were debts of 
owner of business and estate after 
his death.—Bank of Statesboro v. 
Simmons, 139 S.E. 661, 164 Ga. 885. 

93- D.C.—Fay v. Doyle, 95 F.2d 110, 
68 App.D.C. 199. 

Iowa.—Finn v. Grant, 278 N.W. 225, 
224 Iowa 527—In re Kelly’s Bs- 
tate, 867 N.W. 667, 881 low* 1067. 
Ky. —Simons' Ex’r v, • Simons, 71 S. 

W»2d 950, 254 Ky. 657. 

La. — Farrar v. Johnson, 133 So. 352, 
, 172 La a 
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are the expenses of his last illness, 94 and claims 
arising out of a judicial sale which has been set 
aside, 95 the receipt of money belonging to anoth¬ 
er, 96 the receipt of usury, 97 the payment of money 
for the benefit of decedent, 98 the liability of a life 
tenant to the remainderman, 99 the failure of a life 
tenant to pay taxes against the land, 1 the right of 


proportionate contribution existing between joint 
and equal principals, 2 the personal liability of a di¬ 
rector 3 or stockholder 4 in a corporation, the execu¬ 
tion of an appeal bond, 5 the use and occupation of 
property by decedent in his lifetime, 6 or a note or 
due bill of decedent. 7 Voluntary bonds or cove¬ 
nants are binding on the estate at common law, al- 


Md.—Adams v. Hearn, 178 A. 606, 
168 Md. 544. 

N.J.—Thomsen v. Riedel, 176 A. 701, 
114 N.J.Law 379. 

N.Y.—Marine Trust Co. of Buffalo 
v. Gil Allan, 17 N.Y.S.2d 107, 258 
App.Div. 296—In re Clark's Will, 
3 N.Y.S.2d 364, 166 Mlsc. 909—In 
re Collins' Estate, 286 N.Y.S. 506, 
158 Misc. 798—In re Mancinelli’s 
Will, 286 N.Y.S. 122, 158 Misc. 605 
—In re Smathers’ Will, 274 N.Y.S. 
717, 153 Misc. 132—In re Wetzel’s 
Will, 3 N.Y.S.2d 38. 

N.D.—Heaton v. Hoerr, 266 N.W. 261, 
66 N.D. 430. 

Pa.—In re Purman's Estate, 5 A.2d 
906, 334 Pa. 238—In re Kennedy’s 
Estate, 1S3 A. 798, 321 Pa. 225— 
In re Cuyler’s Estate, 86 Pa. Super. 
*502.—In re Jones' Estate, 48 

Dauph.Co. 247—In re Hartman’s 
Estate, *90 Pittsb.Leg.J. 77—In re 
Smith’s Estate, 54 York Leg-.Rec. 
157—In re Dome’s Estate, 54 York 
Leg.Rec. 93. 

Tex.—Cox v. Windham, Civ.App., 10 

S.W.2d 136, error refused. 

Wis.—In re Doyle’s Estate, 108 N.W. 
767, 183 Wis. 609. 

94. Tex.—Lange v. Brauner, Civ. 
App., 118 S.W.2d 971. 

Utah.—Columbia Trust Co. v. Ang- 
lum, 225 P. 1089, 63 Utah 353. 

24 C.J. p 274 note 28. 

Deceased wife 

Where there was no express con¬ 
tract for personal liability on the 
part of a deceased wife for expens¬ 
es incurred during her last illness, 
her husband is liable therefor rather 
than her estate. 

Md.—Pickett’s Estate v. Pickett, 158 
A. 29, 162 Md. 10. 

Ohio.—Thon v. Jewish Hospital, 31 
Ohio N.P., N.S., 470. 

Okl.—In re Wagner’s Estate, 62 P. 
2d 1186, 178 Okl. 384. 

95. Ind.—WesterAeld v. Williams, 59 
Ind. 221. 

96. N.Y.—'Whiting v. Hudson Trust 
Co., 189 N.Y.S. 745, 115 Misc. 425, 
modiAed on other grounds 195 N.Y. 
S. 829, 202 App.Div. 375. 

24 C.J. p 275 note 40. 

Kotes Impressed with trust 

Where decedent knowingly re¬ 
ceived notes impressed with trust, 
trust claim was allowed as general 
claim against'' estate.—Traughber v. 
King, 32 S.W.M 8..,23$ Ky. 55$. . 


97. Ky.—Proctor v. Terrill, 8 B.Mon. 
451. 

Miss.—Chandlee v. Tharp, 137 So. 
540, 161 Miss. 623, 78 A.L.R. 445. 

98. Ky.—LitchAeld v. Carpenter, 49 
S.W. 22, 20 Ky.L. 1189. 

Mich.—Wilson v. Hotchkiss, 45 N.W. 

838, '81 Mich. 172. 

24 C.J. p 275 note 42. 

99. Pa.—In re Rumsey's Estate, 135 
A. 119, 287 Pa. 448. 

24 C.J. p 275 note 43. 

Power to sell 

Where deed granted life estate to 
one person and remainder estate to 
another person, and contained also a 
power conferred on life tenant to 
sell fee, and pursuant to such power 
a sale was made and purchase money 
received therefrom was retained by 
life tenant until her death, life ten¬ 
ant’s personal representative as such 
was liable to account to remainder¬ 
man for purchase money which 
came into life tenant’s hands as re¬ 
sult of such sale.—Bienvenu v. First 
Nat. Bank of Atlanta, Ga., 17 S.E.2d 
257. 

1. Ky.—Penn v. Penn, 87 S.W. 306, 
120 Ky. 557, 27 Ky.L. 946. 

2. Wife who incurred mortgage in¬ 

debtedness as coprincipal could claim 
proportionate contribution against 
husband’s estate.—Cunningham v. 
Cunningham, 148 A. 444, 158 Md. 

372, 67 A.L.R. 1176. 

3. Mass.—Anderson v. Metropolitan 
Stock Exchange, 84 N.E. 120, 198 
Mass. 76. 

4. Ark. — Berlin v. Rainwater, 294 S. 
W. 368, 174 Ark. 66. 

Ill.—In re Holsman’s Estate, 15 N. 
E.2d 9, 295 Ul.App. 392. 

5. D.—Hirning v. Kurle, 223 N.W. 212, 
54 S.D. 334. 

24 C.J. p 275 note 46. 

Misappropriated assets 

Where securities of corporation 
were unauthorizedly exchanged for 
its capital stock, resulting in im¬ 
pairment of capital, estate of de¬ 
ceased who had received securities 
in exchange for his stock was liable 
for property disposed of by deceased 
which belonged to the corporation.— 
Angeles Securities Corporation v. Lu¬ 
ton, Cal.App., 117 P.2d 741. 

5 . Cal.’—Sheppard v. Tyler, \ 28 P. 
601, 92 Cal. 552. 
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6. Kan.—Story v. McCormick, 78 P. 
•819, 70 Kan. 323. 

24 C.J. p 276 note 48. 

7. Cal.—McKay v. Security-First 

Nat. Bank of Los Angeles, 96 P.2d 
376, 35 Cal.App.2d 349. 

Fla.—Fields v. Fields, 191 So. 512, 
140 Fla. 269. 

Ind.—De Lange v. Cones, 19 N.E. 2d 
850, 215 Ind. 355. 

S.D.—In re Robinson's Estate, 251 
N.W. 300, 62 S.D. 39. 

Tex.—Second Nat. Bank v. Ford, 123 
S.W.2d 867, 132 Tex. 448, reversing 
Ford v. Second Nat. Bank, Civ. 
App., 100 S.W.2d 1112. 

24 C.J. p 276 note 49. 

Attorney’s fee 

Administrator held chargeable 
with attorney’s fee on note when fee 
became necessary because of his de¬ 
fault, where administrator was joint 
maker of note and knew that it con¬ 
tained provision for attorney’s fee.— 
White v. Blair, 173 So. 493, 234 Ala. 
119. 

Consideration 

(1) As between the personal rep¬ 
resentative and the payee, a note 
given by deceased must be supported 
by a consideration to be enforceable 
against the estate.—Chandler v. Il¬ 
linois Nat. Bank & Trust Co. of 
Rockford, 8 N.E.2d 705, 290 Ill.App. 
509. 

(2) A promise by testator’s cou¬ 
sin to come to take care of him, if 
called, is sufficient consideration for 
a note by testator, which was in fact 
given for the promise, and not on 
condition that the services be actual¬ 
ly rendered. Testator, under such 
circumstances, is the sole judge of 
the adequacy of her promise as con¬ 
sideration for the note.—Greeley v. 
Greeley, 110 A. 637, 119 Me. 264. 
Construction. 

In construing note by which dece¬ 
dent promised to pay for services 
rendered him, court is bound to con¬ 
sider all its parts.—Sheldon v. Black¬ 
man, 205 N.W. 486, 188 Wis. 4. 
Decedent severally liable on note 
Cal.—In re Chamberlain’s Estate, 112 
P.2d 53, 44 Cal.App.2d 193, rehear¬ 
ing denied 112 P.2d 934, 44 Cal. 
App. 2d 193. 

Where check is based on valuable 
consideration and death of drawer in¬ 
tervenes before certiAcation or pay¬ 
ment, claim may be enforced as 
against estate.—In re Ludlam’s Es¬ 
tate, 28*5 N.Y.S. 597, 158 Misc. 283. 
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though postponed in order of payment to debts 
founded on a valuable consideration. 8 A check 
drawn 9 or note made 10 by a husband in favor of 
his wife which has not been presented or paid may 
be allowed against his estate. 

Claims for trust funds. On a trustee’s death his 
indebtedness to the trust becomes a demand against 
his estate to be authenticated, allowed, classed, and 
paid out of the assets as other demands, 11 and where 
decedent made improper investments, commingled 


trust funds with his own so that they cannot be 
identified, or wasted or embezzled the trust funds in 
his hands, the claims of the beneficiaries whether 
for a partial or total satisfaction become those of 
ordinary creditors against decedent’s estate. 12 

Claims arising out of domestic relations. Valid 
claims for indebtedness or for compensation arising 
out of the relation of husband and wife 13 or a sev¬ 
erance of that relation 14 are recoverable against the 
estate. The obligation of a father to support his 


8. N.Y.—Isenhart v. Brown, 2 Edw. 
341. 

N.C.—Stephens v. Harris, *41 N.C. 57. 
24 C.J. p 276 note 50. 

9. Pa.—Wilkinson’s Estate, 43 A. 
466, 192 Pa. 117. 

la Ky.—Martin v. Curd, 1 Bush 327. 
Pa.—Wilkinson’s Estate, 43 A. 466, 
192 Pa. 117. 

24 C.J. p 276 note 52. 

11. XJ.S.—Johnson v. Garner, D.C. 
Nev., 233 F. 756. 

Pa.—Gaffney's Estate, 23 A. 163, 146 
Pa. 49. 

24 C.J. p 292 note 71. 

12. Mich.—Frank v. Morley, 64 IT. 
W. 577, t<)6 Mich. 635. 

24 C.J. p 292 note 72. 

13. N.Y.—Brooklyn Trust Co. v. 
Lester, 267 N-Y.S. 82*7, 239 App. 
Div. 422. 

24 C.J. p 275 note 37. 

Antenuptial agreements 

(1) Antenuptial contract held to 
create a contract liability against es¬ 
tate.—In re Kooffler’s Will, 260 N. 
W. 638, 218 Wis. 560, 99 A.L.R. 944, 
rehearing denied 261 N.W. 711, 218 
Wifl, *560, 99 A.L.R. 949. 

(2) A wife who executed an ante¬ 
nuptial agreement under which she 
released her interest as widow in 
husband’s estate became creditor of 
husband's estate on his death, equal 
to any other creditor, and, where the 
agreement did not lix a specific sum, 
orphans’ court had power to deter¬ 
mine a just, fair, and reasonable 
amount necessary to carry out the 
husband’s agreement. Special and 
preferential privileges otherwise se¬ 
cured to widow were relinquished by 
the antenuptial agreement, but she 
had right to take steps provided by 
Fiduciaries Act to continue lien 
which the law gave her claim as a 
debt of her husband for the year fol¬ 
lowing husband’s death.—In re Goec- 
kel's Estate, 198 A. 504, 131 Pa.Super. 
36. 

(3) The right of one claiming un¬ 
der an antenuptial contract, how¬ 
ever, is not a claim against an es¬ 
tate, under Gen.St.1913 § 7326, but 
a charge thereon.—O’Brien v. Lien, 
199 N.W. 914, 160 Minn. 276. 
Veoessaxies 

<1) The word “debts” as used In 


the statute of descent and distribu¬ 
tion, providing that the estate of a 
deceased shall be subject to debts of 
the deceased, when construed in con¬ 
nection with another statute provid¬ 
ing that a husband shall be liable 
for necessaries furnished his wife 
after his marriage, has been held not 
to include necessaries, so that, at 
least as between widower and the 
estate of his deceased wife, he is 
not entitled to make claim for obli¬ 
gations incurred by him in behalf 
of deceased which were for neces¬ 
saries.—Palmer v. Turner, 43 S.W.2d 
1017, 241 Ky. 322. 

(2) Person furnishing necessaries 
for support of deserted wife, or pro¬ 
viding money to wife for such pur¬ 
pose, has valid claim against de¬ 
ceased husband's estate.—In re 
Reich’s Estate, 247 N.Y.S. 437, 138 
MIsc. S23. 

Old age relief payments 

Where wife had received old-age 
relief, county commissioner of pub¬ 
lic welfare was held to have valid 
claim for amount paid as against es¬ 
tate of deceased husband, in view 
of his liability for her support.—In 
re Black’s Estate, 269 N.Y.S. 511, 150 
Misc. 433. 

Settling accounts 

Where wife of insane husband col¬ 
lects rents and profits from hus¬ 
band’s properties, and receives money 
from time to time from husband's 
committee, and pays out reasonable 
sums for insurance, taxes, and re¬ 
pairs, and expenses incurred on vis¬ 
its to husband, it is proper in set¬ 
tling her accounts with husband's 
administrator to charge her with 
rents and profits and to credit her 
with sums so expended and a rea¬ 
sonable amount for current support 
during husband's life.—Holt v. Holt, 
123 SX 53, 96 W.Va. 337. 

Support 

(1) Abandoned wife's right to re¬ 
cover from husband money she has 
spent for her support survives death 
of husband, and she is entitled to 
recover for such expenditures made 
within the period limited by statute. 
—Bohun v. Kinasz, 200 A. 1015, 124 
Conn. 543. 

(2) Abandoned wife, supporting 
herself on moneys borrowed from 
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relative, and such relative, had valid 
claim against deceased husband’s es¬ 
tate.—In re Reich’s Estate, 247 N. 
Y.S. 437, 138 Misc. 823. 

Waiver 

(1) A wife may waive her claim 
against her husband's estate for re¬ 
imbursement for expenditures for 
her support by failure to assert such 
claim for an unreasonable time.—In 
re Rogers' Estate, 275 N.Y.S. 140, 
153 Misc. 793 —In re Nutrizio's Es¬ 
tate, 260 N.Y.S. 401, 145 Misc. 626. 

(2) Persons furnishing wife neces¬ 
saries after husband’s abandonment 
could not recover reimbursement 
from husband's estate, where wife 
had voluntarily surrendered right to 
support.—In re Levine’s Estate, 260 
N.Y.S. 403, 145 Misc. 433. 

14. Ala.—Smith v. Rogers, 112 So. 

190, 215 Ala. 581. 

24 C.J. p 275 note 38. 

Alimony 

(1) Alimony accrued to date of 
husband’s death may be recovered 
from his estate. 

Fla.—Fields v. Fields, 191 So. 512, 
110 Fla. 269. 

Md.—Kalben v. King, 172 A. 80, 166 
Md. 632. 

N.Y.—in re Schnlrman’s Estate, 4 N. 
Y.S.2d 800, 167 Misc. 809—-In re 
Paine's Estate, 12 N.Y.S.2d 201. 

24 C.J. p 275 note 38 [a]. 

(2) The same is true as to amounts 
due under a decree for separate 
maintenance.—Anglim v. Angllm, 
Neb., 299 N.W. 346. 

(3) An award of alimony In a 
lump sum is as binding on the estate 
of the husband as on himself while 
living, notwithstanding it is to be 
paid In installments, and the Hen of 
the decree is enforceable against 
tho property on which it is fastened 
notwithstanding the death of the 
husband.—Smith v. Rogers, 112 So. 
190, 215 Ala. 581. 

(4) When a decree of court fixes 
alimony pursuant to the agreement 
of the parties to continue during the 
life of the wife, the alimony does 
not cease on the death of the hus¬ 
band, but can be collected from his 
estate during the life of the wife.— 
Babcock v. Babcock, 265 N.Y.S. 470, 
147 Misc. -900, affirmed 265 N.Y.S. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 391 


child has been held to be possessed only by the child 
or to one subrogated to the child's rights, and where 
a third person has furnished support to the child, 
thereby becoming subrogated to the child's rights, 
he is the only one entitled to enforce such obliga¬ 
tion against the father's estate. 15 A claim for nec¬ 
essaries furnished deceased's minor children prior 
to his death is ordinarily recoverable from his es¬ 
tate, 16 but a claim for support of children after the 
death of the parent ordinarily cannot be sus¬ 
tained. 17 In some jurisdictions the obligation of a 
mother for the support of an incompetent child is 
merely secondary, and a claim for reimbursement 
for such expenditures may be made against the 
mother's estate only to the extent that they are not 
recoverable from the property of the incompetent. 18 
In some jurisdictions decedent's obligation to pay 
for support of minor children, arising out of a 
property settlement and divorce decree, becomes a 
charge on his estate, 19 and the fact that the child 
might die before reaching majority does not af¬ 
fect this rule. 20 Where the husband dies without 


seeking a modification of a decree providing for the 
maintenance of his wife and minor children, it may 
be enforced against his estate as to the installments 
which accrued prior to his death, even though the 
law would have permitted its modification during 
his lifetime. 21 It has also been held that a father’s 
obligation to support a minor child placed in the 
custody of the mother by a divorce decree, which 
directed payments to continue “until the further or¬ 
der of the court,” survives him, and constitutes a 
continuing claim against the estate. 22 On th£ other 
hand, it has also been held that the father’s estate is 
not liable for payments accruing under a divorce 
decree for the child's support after the father's 
death, 23 and that a statute providing that a court 
shall have power in all cases in which the care and 
custody of the children of parties forms part of the 
relief prayed to direct who shall be charged with 
their support and maintenance does not empower a 
court of equity to make the child's support and 


474, 239 App.Div. 8S4, motion grant¬ 
ed 189 N.E. 747, 263 N.Y. 665. 

(5) The same has been held as to 
an agreement to pay a weekly or 
monthly sum to the wife during her 
life.—In re Gray's Estate, 29 N.Y.S. 
2d 123, 176 Misc. 829—In re Stable- 
ford's Estate, 20 N.Y.S.2d 615, 174 
Misc. 284—In re Herb’s Estate, 296 
N.Y.S. 491, 163 Misc. 441. 

(6) This is particularly true where 
the agreement was made after serv¬ 
ice of summons and complaint in 
divorce proceedings.—Rosenfeld v. 
Rosenfeld, 2 N.Y.S.2d 107, 165 Misc. 
885—In re Tashenberg's Estate, 267 
N.Y.S. 502, 149 Misc. 124. 

(7) Whether contract between hus¬ 
band and wife for payments by hus¬ 
band to wife is enforceable against 
the husband’s personal representa¬ 
tives after his death, where there is 
no express language on the question, 
is a Question of the intention of the 
parties as indicated by the terms of 
the agreement when it is read as a 
whole.—In re Stableford's Estate, su¬ 
pra. 

(8) A separation agreement pro¬ 
viding that husband would pay wife 
a certain sum weekly for her support 
and for the support, maintenance, 
and education of infant daughter, as 
long as wife performed terms and 
conditions of agreement, and provid¬ 
ing that wife should not interfere 
with husband’s right to visit their 
daughter and should not obligate 
him, did not entitle wife to weekly 
payments from husband's executrix¬ 
es after his death.—in re Stable- 
ford's Estate, supra. 

(9) There is no nonstatutory right 


to alimony after the death of the 
husband.—Cameron v. Cameron, 29 
N.E.2d 843, 307 Mass. 609. 

CIO) Death as terminating perma¬ 
nent alimony see Divorce § 240 b. 
Award in criminal proceeding 

Where husband was found guilty 
of nonsupport in criminal proceed¬ 
ing and was ordered to make pay¬ 
ments to use of wife and child, and 
subsequently wife obtained a divorce, 
wife could not, on the husband's 
death, maintain an action for arrears 
alleged to be due wife on the order 
for payments made in the criminal 
prosecution and for reasonable 
amount for past support of wife 
and child.—In re Cameron's Estate, 
27 N.E.2d 696, 306 Mass. 138. 
Temporary alimony 

(1) A claim for accrued install¬ 
ments of temporary alimony has 
been held not to be allowable against 
the estate.—In re Schnirman's Es¬ 
tate, 4 N.Y.S.2d 800, 167 Misc. '809- 
In re Hirnschall's Estate, 265 N.Y.S. 
36, 147 Misc. 897—In re Hudes' Es¬ 
tate, 219 N.Y.S. 485, 128 Misc. 3 62. 

(2) Death as terminating tempo¬ 
rary alimony see Divorce § 210 b (1). 

15. N.Y.—In re Schnirman’s Estate, 
4 N.Y.S.2d 800, 167 Misc. 809. 

16. A divorced wife can have a de¬ 
mand for necessaries furnished mi¬ 
nor children allowed against the es¬ 
tate of the father, if he be dead.— 
Winner v. Schucart, 215 S.W. 905, 
202 Mo.App. 176. 

17. Pa-—Huffman v. Huffman, 161 
A. 444, 106 Pa.Super. 241, reversed 
on other grounds 166 A. 570, 311 

[ Pa. 123. 


Wash.—Cissna v. Beaton, 98 P.2d 
651, 2 Wash.2d 491. 

18. N.Y.—In re May’s Estate, 5 N. 

Y.S.2d 684, 255 App.Div. 31, af¬ 
firming 290 N.Y.S. 327, 160 Misc. 
497, and 290 N.Y.S. 325, 160 Misc. 
640. • 

Effect of contract 

Where son contracted with his 
mother, brothers, and sisters to seek 
reimbursement from estate of in¬ 
competent adult sister for advances 
thereafter made by son for support 
of incompetent, such contract pre¬ 
cluded allowance of claim against 
mother's estate in favor of son or 
his successor.—In re May’s Estate, 
supra. 

19. Cal.—Newman v. Burwell, 15 P. 
2d 511, 216 Cal. 608. 

24 C.J. p 275 note 38 [c]. 

Husband’s agreement to pay wife, 
living apart from him, monthly sums 
in sickness and health for support 
of children until children should be¬ 
come self-supporting, was held not 
intended to terminate at death, and 
wife, who obtained divorce, could re- 
i cover thereon against husband's ex¬ 
ecutrix.—Huffman v. Huffman, 166 
A. 570, 311 Pa. 123, reversing 161 A. 
444, 106 Pa.Super. 241. 

20. Cal.—Newman v. Burwell, 15 P. 
2d 511, 216 Cal. 608. 

21. Idaho.—Simonton v. Simonton, 
193 P. 386, 33 Idaho 255. 

22. Cal.—Newman v. Burwell, 15 P. 
2d 511, 216 Cal. 608. 

23. Ky.—Sandlin's Adm'x v. Allen, 
90 S.W.2d 350, 262 Ky. 355. 

Md.—Blades v. Szatai, ^135 A. 841, 
151 Md. 644, 50 A.L.R. 232. 
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maintenance a charge on the estate. 24 

It has been held that an illegitimate child has a 
right of action for alimony only against the parent 
or his heirs and such alimony is not a debt against 
the succession, and hence an action therefor cannot 
be properly brought against the administrator. 25 

§ 392. Agreement of Representative to Pay 

The personal representative cannot bind the estate 
by his agreement to pay a claim which is not a just 
obligation of the estate. 

While the personal representative may render 
himself personally liable to pay a claim presented 
against the estate, he cannot bind the estate by his 
express or implied promise to pay a claim which 
was not an obligation of the decedent in his life¬ 
time or for which the estate is not properly and 
directly liable; 26 but where the consideration of a 
representative’s contract to pay is a debt due by de¬ 
cedent, the representative is not liable further than 
he has received assets, and if he has received no 


34 C.J.S. 

assets is not liable at all. 27 
§ 393. Purchase of Claims against Estate 

Anyone except the executor or administrator of an 
estate may buy claims at a discount and collect their 
full value from the estate. 

An executor or administrator is not allowed to 
make a profit by purchasing claims against the es¬ 
tate for less than their face value and then procur¬ 
ing an allowance for the full amount, but he is en¬ 
titled to credit for only the amount actually expend¬ 
ed in the purchase of such claim, 28 and the same 
rule applies where the purchase is made before the 
appointment as administrator but in contemplation 
thereof. 29 A third person, however, who purchases 
claims against the estate becomes a creditor of the 
estate and is entitled to receive the full amount of 
his claim, or in case of insolvency his percentage on 
the full amount, regardless of what he paid for it; 
and the personal representative cannot be held lia¬ 
ble for the difference. 30 
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§ 394. Necessity for Presentation 

Under varying statutory provisions, claims against 
an estate must within a specified time be filed, exhibited, 
or presented‘to the representative or to the court for 
allowance, even though the- estate Is Insolvent or the 
will directs the payment of debts without creating a 
trust therefor; but If a valid presentation has once been 
made a second presentation Is not required by reason of 


a change In the administration or assignment of the 
claim to another. 

In many states, under express statutory provi¬ 
sions, commonly termed statutes of nonclaim, claims 
against the estate of a decedent must be exhibited 
or presented to the personal representative, to com¬ 
missioners, or to the probate court, 31 usually with- 


34. Md.—Blades v. Szatai, 135 A. 
$41, 151 Md. 614, 50 A.L.R. 232. 

25. La.—Drouet v. Drouet, 26 La. 
Anti. 323. 

26 . N'.Y,—O'Brien v. Jackson, 60 N. 
E. 238, 167 N.Y. 31. 

24 C.J. p 205 note 3. 

37. Ky.—Lair v. Miller, 2 LItt. 66, 
followed in Rucker v. Wadlington, 
6 J.J.Marsh. 238. 

3a S.D.—Bidwell v. Smith, 120 N. 

W. 8$0, 23 S.D. 120, 123. 

24 C.J. p 316 note 13. 

Statute construed 

(1) Under a statute providing; that 
no executor or administrator shall 
purchase for his own use, either di¬ 
rectly or indirectly, any claim 
against the estate he represents, and 
that should he do so any person in¬ 
terested in the estate may cause him 
to be cited to appear before the 
court, and on proof of such complaint 
the court shall enter an order can¬ 
celing the claim so purchased, and 
that such representative shall not 
be allowed to receive from the estate 
any portion of such claim, the words 
“for his use” mean for his own profit 
and benefit, and such statute does 
not prevent personal repreeeaatives 


from advancing financial aid for the 
purpose of benefiting the estate.— 
Loewenstein v. "Watts, 137 S.W. 2d 
2, 134 Tex. 660, 128 A.L.R. 910, af¬ 
firming, Clv.App., 119 S.W.2d T76. 

(2) The object of the statute is 
to prevent representatives from us¬ 
ing their office In purchasing ac¬ 
counts against estates at a discount 
and filing them against the estate 
for their full value so as to reap a 
profit by means of their official po¬ 
sitions.—Pottinger v. Southwestern 
Life Ins. Co„ Tex.Oiv.App., 13$ S.W. 
2d 645. 

(3) The statute would not preclude 
an Independent executrix from col¬ 
lecting from her deceased husband's 
estate amounts which she had paid 
from her own funds for his funeral 
expenses and expenses of his last 
sickness.—Pottinger v. Southwestern 
Life Ins. Co., supra. 

(4) Even though note executed by 
estate to administrator of estate 
with will annexed for amount ad¬ 
vanced by administrator for pay¬ 
ment of notes constituting an indebt¬ 
edness of estate which was due was 
void for lack of power to make, still 
the administrator, having taken over 
notes for which money was advanced, 
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and not having violated any law in 
so doing, could take credit for such 
notes in final accounting.—Loewcn- 
stein v. Watts, supra. 

29. Tex.—Che vail ter r. Wilson, 1 
Tex. 161. 

30. Mich.—Owen v. Potter, 73 N.W. 
977, 110 Mich. 556. 

24 C.J. p $17 notes 15-17. 

Right of son. of decedent to collect 
the amount of a judgment obtained 
by a creditor of decedent and as¬ 
signed to the son was not affected 
by the fact that the widow, who 
was maintaining a home for herself 
and all of the children, had from 
time to time in her hands ample 
funds from sales of real estate to 
pay the judgment* and no principle 
of chancery law prevents him from 
receiving the full amount of the 
judgment, where he had no legal 
interest in the real estate at the 
time.—Lawton v. Corrigan, 136 N.E. 
180, 242 Mass. 145. 

31. Ark.—Williams v. Dawson, 46 
S.W.2d 684, 185 Ark. 1190—Pox v. 
Pinson, 20 S.W.2d 645, 180 Ark. 68. 

Fla—In re Comstock's Estate, 197 
So. 121, 148 Fla. 600—In re Jeff¬ 
ries' Estate, 181 So, 883, 136 Fla. 
410* 
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in a specified time after the death of the debtor, the 
appointment of an executpr or administrator of his 
estate, or the publication of a notice calling for 
claims, see infra §§ 405-408. The provisions of 
some of these statutes make it necessary for the 
creditor not only to exhibit his claim to the person¬ 
al representative within the statutory period, but 
also to present it to the probate court for allow¬ 
ance 32 or to file it in the court having probate ju¬ 


risdiction; 33 but statutes requiring such filing have 
been held to be directory only, on the ground that 
presentation to the personal representative is of it¬ 
self sufficient to prevent the claim from being 
barred. 34 

Under some statutes it is required that the cred¬ 
itor shall not only present but prove his claim with¬ 
in a limited period, presentation alone not being 
sufficient to prevent the statutory bar, 35 while under 


Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.L.R. 352. 

Ill.—In re Duffield's Estate, 258 Ill. 
App. 78. 

Ind.—In re Beasley’s Estate, 11 N. 
E.2d 60, 104 Ind.App. 312—Beckel- 
himer v. Babcock, 164 N.E. 635, 88 
Ind.App. 493. 

Iowa.—Finn v. Grant, 278 N.W. 225, 
224 Iowa 527. 

Kan.—In re Dotson’s Estate, 119 P. 
2d 518, 154 Kan. 561—Hurst v. 
Hammel, 113 P.2d 1045, 153 Kan. 
827—Phillipson v. Watson, 87 P.2d 
567, 149 Kan. 395. 

Ky.—Harper v. Lamb, 261 S.W. 280, 
202 Ky. 771. 

Me.—Stetson v. Caverly, 175 A. 473, 
133 Me. 217. 

Minn.—In re Paulson’s Estate, 293 
N.W. 607, 609, 208 Minn. 231, cit¬ 
ing 1 Corpus Juris. 

Mo.—Wahl v. Murphy, 99 S.W. 2d 32 
—Hax v. O’Donnell, 117 S.W.2d 667, 
234 Mo. App. 636—Curtis v. La 
Force, App., 29 S.W.2d 191. 

N.D.—Carlson v. Chase, 215 N.W. 151, 
55 N.D. 680. 

Okl.—Wright v. Farmers’ Nat. Bank 
of Oklahoma City, 243 P. 512, 116 
Okl. 74. 

Pa.—In re Bright’s Estate, 56 Montg. 
Co. 301. 

Vt.—In re Delligan’s Estate, 6 A. 2d 1, 
110 Vt. 294—Kreichman v. Web¬ 
ster, 2 A.2d 199, 110 Vt. 105. 

Wash.—In re Thompson’s Estate, 188 
P. 784, 110 Wash. 635. 

24 C.J. p 317 note 19. 

Presentation of claim: 

Condition precedent to action 
thereon see infra §§ 701, 702. 
Prerequisite to action against heir 
or devisee see Descent and Dis¬ 
tribution § 132. 

Nature and purpose of statutes 

(1) The purpose of the statute is 
to give notice to probate judge and 
all persons interested in the -estate 
of the character and nature of the 
claim, and furnish legal representa¬ 
tive of estate with sufficient informa¬ 
tion to enable him to properly in¬ 
vestigate the claim before allowing 
or rejecting it. 

Ala.—Roberts v. Grayson, 173 So. 
38, 233 Ala. 658. 

Fla.—Ramseyer v. Datson, 162 So. 
904, 120 Fla. 414. 

Idaho.—Dowd v. Dowd's Estate, 108 
P.2d 287. 


Me.—Eddy v. Starbird, 192 A. 702, 
135 Me. 183. 

Mont.—Nevin-Frank Co. v. Hubert, 
214 P. 959, 67 Mont. 50. 


(2) The statute is not only for 
the information, assistance, and se¬ 
curity of the legal representatives 
but for the benefit of the heirs and 
distributees, and, in some cases, of 
creditors as well. The prompt, defi¬ 
nite, and final settlement of estates 
is usually best for all concerned. 
By means of the statute the execu¬ 
tor or administrator is enabled to 
ascertain within a reasonable time 
what debts or demands are due by 
the estate so that he can discover 
whether or not the estate is solvent, 
while it enables the distributees or 
legatees to demand distribution of 
the estate when it is not necessary 
for the administrator or executor to 
retain it longer for the purpose of 
paying debts. ^ 

Fla.—Smith v. Fechheimer, 169 So. 
395, 124 Fla. 757. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P.2d 
890, 111 Mont. 216. 

N.J.—Provident Institution for Sav¬ 
ings in Jersey City v. West Ber¬ 
gen Trust Co., 20 A.2d 437, 126 
N.J.Law 595. 


(3) A rule barring creditors who 
fail to present claims in accordance 
with statutory requirements is pure¬ 
ly administrative in character.—Phil¬ 
adelphia Sav. Fund Soc. v. Disston, 
198 A. 212, 16 N.J.Misc. 129. 

(4) The purpose of statute govern¬ 
ing presentation of claim to execu¬ 
tor or administrator is merely to 
exonerate the fiduciary from personal 
liability to claimant for distribution 
of estate assets where no claim is 
filed and the representative had no 
actual knowledge thereof.—O’Brien 
v. O’Brien, 16 N.Y.S.2d 799. 

(5) Construction of statutory pro¬ 
visions generally see infra § 397. 


Statute held applicable to partner- 
. ship estate 

M6.—in re Harr & Harr’s Estate, 22 
S.W.2d 209, 224 Mo.App. 6. 

When statute inapplicable 

(1) Nonclaim statute is inapplica¬ 
ble to bar suit on note where no 
recovery is sought against estate of 
maker but merely against ope who 
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assumed payment of note.—Schaefer 
v. Baker, 27 S.W.2d 83, 181 Ark. 620. 

(2) Other cases to which statute 
inapplicable see 24 C.J. p 317 note 
19 [e]. 

Failure of creditors of deceased to 
intervene in general creditors’ bill 
for discovery of assets and to sub¬ 
ject certain insurance issued on life 
of debtor to payment of their claims 
could not preclude them from shar¬ 
ing in distribution of funds in hands 
of administrator, provided their 
claims had been duly presented as 
claims against estate.—Barnes v. 
Bell, 163 So. 616, 231 Ala. 84. 

32. Fla.—Smith v. Fechheimer, 169 
So. 395, 124 Fla. 757. 

Minn.—Boyd’s Estate v. Thomas, 202 
N.W. 60, 162 Minn. 63. 

Miss.—Gray v. Love, 161 So. 679, 173 
Miss. 390—Ridgeway v. Jones, 87 
So. 461, 125 Miss. 22. 

Mo.—Wahl v. Murphy, 99 S.W.2d 32 
—Schaefer v. Magel’s Estate, 108 
S.W.2d 608, 233 Mo.App. 778. 

Okl.—McLeod v. Palmer, 117 P.2d 
770—Hamilton v. Browder, 54 P.2d 
1025, 176 Okl. 229—Miller v. Brad- 
burn's Estate, 233 P. 736, 106 Okl. 
234. 

24 C.J. p 318 note 21. 

33. Ill.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248, 
modifying In re Nonnast’s Estate, 
21 N.E.2d 796, 300 Ill.App. 537. 

Wash.—-In re Sykes’ Estate, 118 P. 
2d 961—State v. Superior Court in 
and for Yakima County, 290 P. 870, 
158 Wash. 255. 

24 C.J. p 318 note 22. 

34. Fla.—Ramseyer v. Datson, 162 
So. 904, 120 Fla. 414. 

24 C.J. p 318 note 23. 

35. Iowa.—Pearson v. Christman, 91 
N.W. 1085, 93 Iowa 703. 

Kan.—Collamore v. Wilder, 19 Kan. 
67. 

A claim of the fourth class must 
be filed and proved within a cer¬ 
tain time after notice of the repre¬ 
sentative's appointment or it will 
be barred unless the claim is pending- 
in court or peculiar circumstances 
entitle the claimant to equitable re¬ 
lief.—In re Turner’s Estate, 267 N. 
W. 443, 219 Iowa 30—24 C.J. p SiS 
note 24 [a]. 
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others nothing- more than formal, ex parte proof is 
required at the time of presentation. 36 

There can be no judicial determination that there 
are no claims against an estate until the expiration 
of the statutory time for filing- claims. 37 It has been 
held that an order of the court directing the admin¬ 
istrator to continue decedent's business and pay all 
claims arising therefrom may authorize the payment 
of creditors without the filing of claims. 38 The ef¬ 
fect of failure to present a claim in accordance with 
statutory requirements is treated infra §§ 422, 423. 

If a valid presentation of a claim has once been 
made s a change in the administration by the ap¬ 
pointment of another representative does not neces¬ 
sitate a second presentation. 39 So also, where a 
claim has been duly presented by a creditor and is 
afterward assigned, presentation by the assignee is 
unnecessary, 40 and, where a creditor has duly pre¬ 
sented or filed his claim, a surety who pays the debt 
stands in the place of the creditor as to the steps 
already taken to enforce the claim and is subro¬ 
gated to the creditor's rights to prosecute the claim 
to allowance and payment. 41 Where a claim has 
been originally presented or filed in time, a mere 
substitution of parties, made necessary by a deci¬ 
sion of the supreme court, after the expiration of 
the time limited for presentation, does not make the 
claim a new one so as to be barred because not pre¬ 
sented within the required period. 42 

Even independent of statute a failure to present 
and prove a claim within a reasonable time may 


amount to waiver of the same, 43 or through long 
failure to present the claim or to take any steps to 
enforce it the creditor may be barred by laches. 44 

Effect of foreign statute. Where decedent left 
property within the state, the claim of a creditor, as 
far as such property is concerned, is not affected by 
a statute of another state, where administration is 
also had, barring claims for nonpresentation. 45 

Effect of insolvency of estate. In the absence of 
special statutory provisions the ordinary statutes of 
nonclaim requiring presentation of claims within a 
certain period are applicable, although the estate is 
declared insolvent. 46 

Effect of testamentary provisions. A mere formal 
direction in a will that all the testator's just debts 
shall be paid does not obviate the necessity of pre¬ 
senting and proving claims within the statutory pe¬ 
riod; 47 but it is usually considered that if the will 
empowers and directs the executor as to the sale 
of property, the payment of debts and legacies, and 
the management of the estate, and especially if it 
confers on him a power to sell, or vests in him an 
express trust for the purpose of paying debts, etc., 
or directs that the estate be managed and settled 
without the intervention of the court, the claims of 
creditors need not be presented, 48 although to im¬ 
pose a trust on the land so as to produce this effect 
the intention of the testator must be clear, certain, 
and free from ambiguity. 49 Also it has been held 
that a claim particularly directed by the will to be 
paid need not be presented for allowance. 50 


36. Ala.—Mardis v. Shakleford, 4 
Ala. 493—Jones v. Pharr, 3 Ala. 
283. 

24 C.J. p 818 note 25. 

37. Iowa.—Seery v. Murray, 77 N. 
W. 1058, 107 Iowa 384. 

Mich.—Ogooshevits v. Arnold, 183 
N.W. 946, 165 N.W. 633, 197 Mich. 
203. 

Mont.—In re Higgins, 39 P. 506, 15 
Mont 474, 28 L.R.A. 116. 

38. Iowa.—In re Harsh’s Estate, 218 
N.W. 637, 207 Iowa 84. 

39w Idaho.—Miller v. Lewiston Nat. 

Bank, 108 P. 901, 18 Idaho 124. 

24 C.J. p 319 note 36. * 

40. N.J.—Ryan v. Flanagan, 38 N. 
J.Law 161. 

41. Iowa,—Braught v. Griffith, 16 
Iowa 26. 

Neb.—Harman v. Hannan, 87 N.W. 

177, 62 Neb, 462. 

24 C.J. p 319 note 38. 

40. I1L—McCall v. Lee, 11 N.E. 522, 
120 Ill. 261, affirming 24 Ill.App. 
585. 

43. Ky.—Bowles v. Rutroft, 288 S. 

W. 312, 216 Ky. 557. 

24 C.J. p 319 note 40. 


44. Minn.—Hill v. Nichols, 50 N.W. 
367, 47 Minn. 382. 

24 C.J. p 319 note 41. 

45. Miss.—Buckingham Hotel Co. v. 
Kimberly, 103 So. 213, 138 Miss. 
445, 

24 C.J. p 319 note 42. 

46w S.D.—Le Sueur v. Quillian, 228 
N.W. 380, 382, 56 S.D. 289, citing 
Corpus Juris. 

24 C.J. p 321 note 66. 

Presentation of claims against in¬ 
solvent estates see infra §9 679- 
682. 

47. Ala.—Foster v. Featherston, 160 
So. 689, 692, 230 Ala. 268, citing 

Corpus Juris. 

Fla.—In re Comstock's Estate, 197 
So. 121, 143 Fla. 500—Marshall 
Lodge No. 39, A. F. & A. M., v. 
Woodson, 190 So. 749, 139 Fla. 
579. 

Kan.—Fhillipson v. Watson, 87 P,2d 
567, 149 Kan. 395. 

Minn.—Boyd’s Estate v. Thomas, 202 
N.W. 60, 62, 162 Minn. 63, citing 

Corpus Juris. 

Ohio.—Levers v. Schreiber, 198 N.E. 

601, 50 Ohio App. 442. 

24 C.J. p 322 note 67. 
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Trust 

Requirements of statute governing 
filing of claims against estate may 
be set aside by testator only by cre¬ 
ating trust.—Foster v. Featherston. 
160 So. 689, 230 Ala. 268. 

48. Kan.—Jordan v. Young, 84 r.2d 
970, 148 Kan. 829. 

Miss.—Rainey v. Rainey, 87 So, 128. 

124 Miss. 780. 

24 C.J, p 322 note 68. 

Necessity of presenting claims to 
independent executors generally 
see infra $ 1058. 

An executor in his will may so 
charge his estate as not to fall with¬ 
in nonclaim statutes.—Bromberg v. 
First Nat. Bank, 178 So. 48, 235 Ala. 
226. 

49. Ala.—Foster v. Featherston, 160 

So. 689, 692, 230 Ala. 268, citing 
Corpus Juris. 

24 C.J. p 322 note 69. 

50. N.D.—Black v. Black, 226 N.W. 
485, 58 N.D. 501, 65 A.L.R. 852. 

Ohio.—Fair v. Fair, 187 N.E. 727, 46 
Ohio App, 51. 

Mortgage was properly treated as 
claim against testator's estate not¬ 
withstanding mortgagee did not file 
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§ 395. - Effect of Representative’s 

Knowledge of Existence of Debt 

Although there is some authority to the contrary, 
it is generally held that a representative’s knowledge 
of the existence of a claim against the estate is not 
sufficient to dispense with the necessity of presentation. 

In some jurisdictions a representative who has 
knowledge of the existence of outstanding claims is 
bound to make payment thereof notwithstanding 
such claims have not been presented or filed. 51 The 
more general view, however, is that knowledge on 
the part of an executor or administrator of the ex¬ 
istence of a debt or claim against the estate is not 
sufficient to dispense with the necessity of presenta¬ 
tion. 52 Nevertheless, it has been held that, where 
the same person is personal representative of both 
the debtor and the creditor, a formal presentation 
of the claim is unnecessary; 53 and in a case where 
the executor was also president of a corporation 
which held a note given by decedent, it was held 
that his knowledge and possession of the note as 

claim, where there was specific di¬ 
rection in will that executor should 
pay such claim.—In re Glandon’s Es¬ 
tate, 260 N.W. 12, 219 Iowa 1094. 

51. N.Y.—In re Huscher’s Estate, 

296 N.Y.S. 294, 251 App.Div. 156- 
In re Goldowitz’ Estate, 12 N.Y.S. 

2d 221, 171 Misc. 198—In re John¬ 
son’s Estate, 5 N.Y.S.2d 24, 167 
Misc. 318—In re Frommelt’s Es¬ 
tate, 276 N.Y.S. 558, 154 Misc. 81- 
In re Schulz’ Estate, 273 N.Y.S. 

882, 152 Misc. 601—In re Hogan’s 
Estate, 263 N.Y.S. 419, 147 Misc. 

112—In re Shafran's Estate, 257 
N.Y.S. 234, 143 Misc. 754—In re 
Van Bokkelen’s Estate, 250 N.Y.S. 

516, 140 Misc. 365—In re Purcell’s 
Estate, 244 N.Y.S. 363, 137 Misc* 

727—In re Ehenstein’s Estate, 190 
N.Y.S. 764, 116 Misc. 543—In re 
Ledyard’s Estate, 21 N.Y.S.2d 860, 
affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, 259 App.Div. 892, re- 
argument denied 21 N.Y.S.2d 390, 

259 App.Div. 1029, and 24 N.Y.S. 

2d 780, 261 App.Div. 827. 

24 C.J. p 320 note 44. 

However, the fact that an execu¬ 
trix of one of the tenants under a 
lease previously assigned with the 
landlord’s consent knows of the 
lease, does not charge her with lia¬ 
bility for rents accruing after the 
judicial settlement of her account, 
which occurs prior to any default, 
in view of the statutes requiring the 
filing of contingent or unliquidated 
claims.—Durand v. Lipman, 1 N.Y. 

S.2d 468, 165 Misc. 615. 

Insufficiency of security 

(1) A representative who distrib¬ 
utes assets of the estate with knowl¬ 
edge of the existence of a debt se¬ 
cured by mortgage and of the fact 
that the security will not yield an 


president of the corporation were equivalent to 
knowledge and possession thereon as executor, and 
hence dispensed with presentation . 54 So also, where 
the administrator agreed with a mortgagee that, if 
he would waive his mortgage and permit the prop¬ 
erty to be sold, his note would be first paid, it was 
held that the mortgagee need not file a formal 
claim . 55 It has also been held that the effect of 
payment by the representative of interest on a note 
or mortgage may be to dispense with or raise a 
presumption of presentation . 56 

§ 396. - Effect of Suit on Claim 

Although there Is authority to the contrary. It has 
been held that the commencement of a suit and its con¬ 
tinuous prosecution obviates the necessity of presenta¬ 
tion; but, in the absence of contrary statute, the mere 
pendency of a suit against the decedent at his death 
does not dispense with the requirement of presentation 
unless the plaintiff within the proper time obtains an 
order of revivor or makes the administrator a party to 
such suit. 

Although there is authority to the contrary , 57 it 

Ky.—Harper v. Lamb, 261 S.W. 280, 
202 Ky. 771. 

Ohio.—Devers v. Schreiber, 198 N.E. 

601, 50 Ohio App. 442. 

24 C.J. p 319 note 43. 

53. Ohio.—Thomas v. Chamberlain, 
39 Ohio St. 112. 

54. Conn.—Brown v. Brown, 14 A. 
718, 56 Conn. 249, 7 Am.S.R. 307, 
19 A. 236, 58 Conn. 85. 

55. Wash.—In re Sparks, 172 P. 545, 
101 Wash. 462. 

5S. Fla.—Marshall Lodge No. 39, A. 
F. & A. M., v. Woodson, 190 So 
749, 139 Fla. 579—Miller v. Crosby. 
67 So. 76, 68 Fla. 365. 

Payment of interest as waiver of 
presentation see infra § 424. 
Indorsement of payment 

An administrator’s indorsement on 
intestate's note of payments made 
thereon by administrator was verbal 
act of possession and acknowledg¬ 
ment of note and its contents and 
obligation, which supported jury’s 
verdict for plaintiff in action on note. 
—White v. Long, 176 So. 297, 234 
Ala. 610. 

57. Fla.—Jones v. Allen, 184 So. 651, 
134 Fla. 751. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.L.R. 352. 

24 C.J. p 320 note 49. 

Presentation as condition precedent 
to action against representative 
see infra § 700. 

Avoiding litigation 

The purpose of statute providing 
that claifn against estate shall be 
filed with clerk of probate court and 
shall not be commenced by complaint 
and summons, is to protect the es¬ 
tate from expenses of unnecessary 
litigation by affording it opportunity 
to settle and discharge its liabilities 


amount sufficient to cover the debt 
will be held liable for the amount of 
the deficiency notwithstanding the 
claim has not been timely filed.— 
In re Segall’s Will, 38 N.E*2d 126, 
287 N.Y. 52, modifying 26 N.Y.S.2d 
446, 261 App.Div. 983, reargument 

denied 27 N.Y.S.2d 459, 261 App.Div. 
1079, amended 27 N.Y.S.2d 1022, 261 
App.Div. 1102. 

(2) To the contrary, it has been 
held that mere knowledge of mort¬ 
gage is insufficient to charge repre¬ 
sentative with duty to satisfy defi¬ 
ciency in mortgaged realty out of 
deceased’s personalty, but mortgage 
holder must file affidavit of probable 
deficiency within statutory time.— 
In re Brenner’s Estate, 13 N.Y.S.2d 
483, 171 Misc. 627, affirmed 15 N.Y.S. 
2d 136, 258 App.Div. 717, reargument 
denied 16 N.Y.S.2d 531, 258 App.Div. 
866—In re Horner’s Estate, 268 N.Y. 
S. 74, 149 Misc. 695. 

Co obligor 

Claim of creditor • was not barred 
through failure to present it where 
one of executors knew of claim by 
reason of fact that he was coobligor 
on bond which evidenced claim, and 
entire transaction was a family one. 
—In re Shafran’s Estate, 257 N.Y.S. 
234, 143 Misc. 754. 

52. Ala.—Roberts v. Grayson, 173 
So. 38, 233 Ala. 658. 

Conn.—Roth v. Ravich, 151 A. 179, 
111 Conn. '649, 74 A.L.R. 364. 

Fla.—Schilling v. Biggs, 146 So. 559, 
108 Fla. 351—State Bank of Orlan¬ 
do & Trust Co. v. Macy, 133 So. 
876, 101 Fla. 140, 78 A.L.R. 1119. 
Ill.—In re Grant’s Estate, 20 N.E.2d 
817, 300 Ill.App. 179—In re Duf- 
field’s Estate, 258 Ill.App. 78. 

Kan.—Bristow v. First Trust Co. of 
Wichita, 38 P.2d 108, 140 Kan. 711. 
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has been held that the commencement of a suit and 
its continuous prosecution operates as a presentation 
of a claim or obviates the necessity of presenta¬ 
tion, 58 even though claimant does not succeed in his 
action; 59 but this result is not produced where 
plaintiff voluntarily submits to a nonsuit, 60 or where 
the proceedings instituted are voluntarily abandoned 
by him, 61 or vacated for irregularity, 62 and are not 
renewed. 

It has also been held that presentation is not dis¬ 
pensed with by reason of the bringing of an action 
against the representative in a court which has not 
jurisdiction thereof ; 63 that the filing of a petition 
to be allowed to intervene in a suit against the ad¬ 
ministrator is not a sufficient presentation of a claim 
to the administrator where the petition for interven¬ 
tion is denied, 64 and that the taking of a default 
judgment against the representative, which is sub¬ 


sequently vacated for insufficiency of the service of 
summons, is not a presentation of the claim; 65 nei¬ 
ther is an action against the representative in his 
personal capacity an effective substitute for presen¬ 
tation of the claim. 66 

Claims in suit at decedent’s death . The mere 
pendency of a suit against decedent at his death is 
not a presentation or exhibition of the claim within 
the meaning of the statute of nonclaim, nor does it 
dispense with the necessity of presentation, 67 un¬ 
less the statute so provides. 68 

On the other hand, where plaintiff within the time 
limited for the presentation of claims obtains an or¬ 
der of revivor or making the administrator a party 
to such suit, this order is generally equivalent to, 
and dispenses with, the actual presentation of the 
claim, 69 unless, of course, the statute requires a 


without suit.—Williams v. Williams, 
29 N.E.2d 557, 217 Ind. 581. 

Cross action 

Where executor brought action as 
an individual to quiet title to lands, 
defendants could not properly file a 
cross complaint and have summons 
issued to plaintiff as executor to en¬ 
force a claim against the estate, in¬ 
stead of filing their claim under stat¬ 
ute.—McNaught v. McNaught, 133 
N.E. 402, 77 Ind.App. 171. 

Suit to set aside conveyance 

Claims on decedent's notes which 
were not timely presented to admin¬ 
istrator were properly disapproved 
by court because barred by statute 
of limitations, notwithstanding time¬ 
ly institution of suit against dece¬ 
dent's heirs at law to set aside de¬ 
cedent's conveyance of all his prop¬ 
erty on ground that it was fraudu¬ 
lent.—Markward v. Murrah, Tex.Civ. 
App., 136 S.W.2d 649, error granted. 

58. Iowa.—Federal Land Bank of 
Omaha v. Ditto, 288 N.W. 618. 227 
Iowa 475. 

Kan.—Allen v. Turner. 106 P.2d 715, 
162 Kan. 590—National Bank of 
Topeka v. Johnson, 15 P.2d 436. 
437, 136 Kan. 377, quoting Corpus 
Juris. 

Mo.—Wahl v. Murphy. 99 S.W.2d 32. 
Okl.—Miller v. Bradburn’s Estate, 
233 P. 736, 106 Okl. 234. 

Tenn.—Carroll v, JEblen, 156 S.W.2d 
412. 

24 C.J. p 320 note 60. 

Cross action, 

In mortgage foreclosure action, de¬ 
fendant's cross action against estate 
of grantor to defend title was equiv¬ 
alent to exhibition of claim against 
estate, and prevented statute of non- 
claim from running.—Pox v. Pinson, 
34 aW.2d 462, 182 Ark. 1936, 74 A*L. 
XL 683. 


Lien suit 

Where liens for labor and mate¬ 
rials on specific realty existed be¬ 
fore owner's death, claims were ex¬ 
hibited as authorized by law, and 
lion statements were filed within loss 
than two months after owner's death 
and within statutory period of four 
months after material was last fur¬ 
nished or labor performed, an action 
against owner’s administratrix to 
foreclose liens, commenced within 
loss than six months after owner’s 
death, constituted a “demand legal¬ 
ly exhibited" against owner’s estate 
from time original process was serv¬ 
ed on administratrix, and was with¬ 
in the jurisdiction of the district 
court.—Leidlgh & Havens Lumber 
Co. v. Wyatt, 109 P.2d 87, 153 Kan. 
214. 

59. N.Y.—Ruth v. Davenport, 18 N. 
Y.S. 721, 22 N.Y.Oiv.rroc. 121. 

24 C.J. p 320 note 51. 

60. Ala.—Bigger v. Hutchings, 2 
Stew. 445. 

24 C.J. p 320 note 52. 

61. Ala.—Pipkin v. Hewlett, 17 Ala. 
291. 

62. Ala.—Boggs v. Mobile Branch 
Bank, 10 Ala. 970. 

63* Mo.—Wernse v. McPike, 13 S. 
W. 809, 100 Mo. 476, 86 Mo. 565. 

64. Ala.—Weller v. Rensford, 64 So. 
366, 185 Ala. 333. 

68. Ala.—Boggs v. Mobile Branch 
Bank, 10 Ala. 970. 

66. Ark.—Easley v. Rowe, 210 S. 
W. 145, 138 Ark. 58. 

67. Ill.—Clifford v. Levin, 282 Ill. 
App. 263. 

Nev.—Butasbach v. Siri, 5 P.2d 533, 
58 Nev. 463. 

N.D.—Carlson v. Chase, 215 N.W. 
151, 55 N.D. 880. 

Okl.-—BJUby v. Hart-Parr Co., 226 P. 
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360, 361, 102 Okl. 63, citing Corpus 
Juris. 

Wyo.—Delfeldor v. Farmers’ State 
Bank of Riverton, 269 P. 418. 421, 
38 Wyo. 481, quoting Corpus Juris, 
and rehearing denied 270 P. 1081, 
38 Wyo. 481. 

24 C.J. p 321 note 59. 

Claims not required to be presented 

(1) Statute requiring presentation 
of claim on which action was pend¬ 
ing against decedent at time of his 
death applies only to claims required 
to be presented had no action been 
commenced against decedent during 
his lifetime.—Mitchell v. Banking 
Corporation of Montana, 22 P.2d 175, 
94 Mont. 165. 

(2) Statute requiring presentation 
of claim to administrator of estate 
of person who dies during pendency 
of action against him relates only 
to claims arising on contract and 
does not apply in the case of other 
claims.—Gragg v. Pruitt, 65 I\2d 994, 
179 Okl. 369. 

68. Minn.—Fern v. Leuthold, 39 N. 
W* 399, 39 Minn. 212. 

Mo.—Kelso v. W. A. Ross Const. 

Co., 85 S.W.2d 627, 337 Mo. 202, 
Or.—The Home v. Selling, 179 ■ F. 

261, 91 Or. 428. 

24 C.J. p 321 note 60. 

69. Fla.—Schilling v. Biggs, 146 So. 
559, 660, 108 Fla. 861, citing Corpus 
Juris. 

Miss.—Henry v. W. T. Rawleigh Co., 
120 So. 188, 162 Miss. 320—Dillard 
& Coffin Oo. v. Woollard, 87 So. 148, 
124 Miss. 677. 

N.J.—Puli v, Nagle, 151 A. 385, 8 
N.J.Misc. 658. 

N.M.—Romero v. Hopewell, 210 P. 
281, 28 N.M. 259. 

N.Y.—In re Ledyard’s Estate, 21 N. 
7,8.2d 860, affirmed In re Ledyard’s 
Will, 20 N.Y.S.2d 1006, 859 App. 
Div, 892, reargument denied 21 N- 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 397 


presentation of the claim under such circumstanc¬ 
es. 70 There must, however, be a revivor within the 
period limited by statute for presentation in order 
to prevent the claim becoming barred, 71 and, of 
course, the action must have been on the specific 
claim, and not for another purpose. 72 If plaintiff 
suffers a nonsuit after such revivor and institutes a 
new suit within a year, it is not necessary to exhibit 
the claim again to the administrator. 73 

§ 397. Statutory Provisions 

Statutes regarding the presentation and allowance 
of claims within a specified time are generally valid 
and mandatory in operation, although without retroac¬ 
tive effect; they are variously considered as statutes of 
limitation or as special acts to facilitate the settlement 
of estates. 

Statutory provisions regarding the presentation, 


proof, and allowance of claims against a decedent’s 
estate are generally valid, 74 but they are not usually 
given a retroactive effect, 75 unless by express pro¬ 
vision they are made to apply to estates in the proc¬ 
ess of administration. 76 General rules apply with 
respect to adjudications as to the amendment 77 or 
repeal 78 of such statutes. Claims arising under fed¬ 
eral statute are governed as to practice by state 
laws unless the federal enactment also prescribes the 
procedure for their enforcement. 79 In the absence 
of federal statute prescribing a different method, 
state statutes govern the filing and proving of claims 
against the estates of Indians. 80 

It has been held that the terms of statutes regard¬ 
ing the probating of claims are mandatory, 81 and 
are to be strictly construed, 82 and that they provide 


Y.S.2d 390, 259 App.Div. 1029, and 
24 N.Y.S.2d 780, 261 App.Div. 827. 

24 C.J. p 321 note 61—1 C.J. P 217 
note 2. 

Formal substitution, unnecessary 

Continuation of action against exe¬ 
cutors of judgment debtor who died 
subsequent to entry of judgment 
made filing of claim against estate 
unnecessary, notwithstanding execu¬ 
tors had not been formally substi¬ 
tuted as defendants, where executors 
had appeared and defended as though 
they had been so substituted.—U. S. 
Gypsum Co. v. Shaffer, 60 P.2d 998, 

7 Cal. 2d 454. 

70. Wyo.—Delfelder v. Farmers’ 
State Bank of Riverton, 269 P. 418, 
421, 38 Wyo. 481, quoting Corpus 
Juris, and rehearing denied 270 P. 
1081, 38 Wyo. 481. 

24 C.J. p 321 note 62—1 C.J. p 217 
note 3. 

However, no claim need be pre¬ 
sented as condition to revival where 
demand, is not of such nature as to 
require presentation in other circum¬ 
stances.—Atlas Realty Co. v. Row- 
ray, 65 P.2d 1122, 51 Wyo. 318. 

71. Mo.—Wilkinson v. Thom, 185 S. 
W. 552, 194 Mo.App. 173. 

Okl.—Bilby v. Hart-Parr Co., 226 P. 
360, 361, 102 Okl. 53, citing Corpus 
Juris. 

Or.—Brown v. Drake, 210 P. 710, 103 
Or. 607. 

24 C.J. P 321 note 63. 

72 . Minn.—Fern v. Leuthold, 39 N. 
W. 399, 39 Minn. 212. 

73. Ark.—McCoy v. Jackson, 21 Ark. 
472. 

74 . Fla.—Jones v. Allen, 184 So. 
651, 134 Fla. 751. 

Wis.—In re Walter’s Estate, 198 N. 
W. 375, 183 Wis. 540. 

The elision of a provision of the 
statute has been held not to affect 
its-validity.—Commerce Union* Batik 
v. Gillespie,' Tenn., 156 SlW:2d *25. 

34 G. J.S.—11 


Reasonable Interpretation 

Statute must be given reasonable 
interpretation in view of its lan¬ 
guage and history and court deci¬ 
sions relating to its application.— 
Banking Commission of Wisconsin 
v. Muzik, 257 N.W. 174, 216 Wis. 596. 

75. Ala.—White v. Long, 176 So. 

297, 234 Ala. 610—North Birming¬ 
ham American Bank. v. White, 142 

So. 47, 225 Ala. 72. 

Kan.—Siefkin v. Siefkin, 92 P.2d 

1005, 150 Kan. 396. 

Miss.—George T. Webb & Co. v. 

Fogg, 99 So. 504, 134 Miss. 605. 
Ohio.—Mott v. Fulton, 3 N.E.2d 404, 

131 Ohio St. 500. 

24 C.J. p 319 note 34. 

Estates in progress of administration 

Statute making filing proof of pub¬ 
lication of notice to creditors unnec¬ 
essary to set statute of limitation 
running did not apply to estate being 
administered.—Bell v. Union & Plan¬ 
ters' Bank & Trust Co., 130 So. 486, 
158 Miss. 486, correction denied 131 
So. 257, 161 Miss. 275. 

Termination of time 

Where year given for filing claims 
against estate terminated before ef¬ 
fective date of new probate code, the 
time for filing claims was not ex¬ 
tended by enactment of new code.— 
Grinnell State Bank v. Fellhoelter, 
112 P.2d 116, 153 Kan. 554. 

Repeal of statute 

(1) The repeal of a statute bar¬ 
ring claims not presented prevents 
the claim from being barred where 
the time for presentation had not ex¬ 
pired at the time of the repeal.—Ry¬ 
ans v. Boogher, 69 S.W. 1048, 169 
Mo. 673. 

(2) Repeal of statute permitting 
presentation within one year of ac¬ 
crual thereof of claims against dece¬ 
dent accruing after time limited for 
presenting claims Was held not to 
afftect claim which acdtued within 
’one^ybar before repeal date.—Scha- 

* 


fer v. Beilin Memorial Hospital of 
Wisconsin Conference of Methodist 
Episcopal Church, 264 N.W. 177, 219 
Wis. 495. 

76. Kan.—In re Dotson’s Estate, 119 
P.2d 518, 154 Kan. 561—Hurst v. 
Hammel, 113 P.2d 1045, 153 Kan. 
827. 

77. Colo.—Nelson v. Nelson, 209 P. 
S10, 72 Colo. 20. 

78. Or.—Uhler v. Harbaugh, 224 P. 
89, 110 Or. 609. 

79. Ill.—In re Parks’ Estate, 283 
Ill.App. 95, certiorari granted Pu- 
pahl v. Parks’ Estate, 56 S.Ct. 749, 
298 U.S. 649, 80 L.Ed. 1378, af¬ 
firmed 57 S.Ct. 151, 299 U.S. 217, 
81 L.Ed. 133. 

80. Okl.—In re Fish’s Estate, 229 
P. 803, 107 Okl. 12. 

81. Miss.—Merchants & Manufac¬ 
turers Bank of Ellisville v. Fox, 
147 So. 789, 165 Miss. 833, followed 
in Ellsworth v. Fox, 147 So. 790. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P. 
2d 890, 111 Mont. 216—State v. Dis¬ 
trict Court of Seventh Judicial 
Dist. of State of Montana, in and 
for Dawson County, 1 P.2d 335, 90 
Mont. 281, 76 A.L.R. 1371. 

N.M.—i n re Baeza’s Estate, 73 P.2d 
1351, 41 N.M. 708. 

Ohio.—Fulton v. Roderick, 9 N.E.2d 
876, 55 Ohio App. 327. 

Okl.—Wise v. Burton, 64 P.2d 664, 

. 179 Okl. 77. 

Wash.—In re Krueger’s Estate, 119 
P.3d 312—In re Sykes’ Estate, 118 
P.2d 961—James v. Corvin, 51 P. 
2d 689, 184 Wash. 356—Farchen v. 
Hauschild, 292 P. 116, 159 Wash. 
49. 

82. Mich.—Lawrence v. DeBoer, 262 
N.W. 660, 273 Mich. 172. 

Wash.—i n re Sykes’ Estate, 118 P.2d 
961—Parchen v. Hauschild, '292 P. 
116, 159 Wash. 49. 

24 C.J. p 317 note 19 [b]. 
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an exclusive remedy for the collection of claims. 83 
According to some decisions, however, such statutes 
are not to be applied with unnecessary harshness or 
technicality, 84 and are to be given a liberal construc¬ 
tion to effectuate justice. 85 

The statutes of nonclaim are in some states con¬ 
sidered as statutes of limitation, 86 but in others they 
are considered merely as special acts designed for 
the purpose of facilitating the speedy settlement of 
decedents' estates. 87 It has also been held that a 
statutory provision that the failure of a holder of a 
note to present it for allowance against the deceased 
principal's estate within two years after the grant¬ 
ing of letters testamentary or of administration will 
release the surety enters into and forms a part of 
the contract, and is not merely a statute of limita¬ 
tion. 88 


§ 398. What Claims Should Be Presented 

a. In general 

b. Liability as stockholder of insolvent 

bank 

c. Judgments 
a. In General 

Except as limited by statute, presentation Is or¬ 
dinarily required of all claims against the decedent, the 
term “claims” comprehending such debts or demands 
as might have been enforced against the decedent by 
personal actions for the recovery of money; but claims of 
title or for the possession or recovery of specific property 
need not be presented. 

The provisions of the nonclaim statute generally 
control as to what claims should be presented in ac¬ 
cordance with its terms. 89 Broadly speaking, all 
claims against decedent should be presented for al¬ 
lowance, 90 and as used in the statutes under discus- 


strict construction against creditors 

Mias.—Jennings v. Lowery & Berry, 
112 So. 692, 117 Miss. 673. 

83. Fla.—Smith v. Fechheimer, 169 
So. 395, 124 Fla. 757. 

84. Mont.—State ex rel. Stein fort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
107 r.2d 890, 111 Mont. 216. 

N.M.—In re Baeta’s Estate, 73 P.2d 
1351, 41 N.M. '708. 

Statute not to be extended 

Penal statute of nonclaim relating 
to administration of estates should 
not be extended beyond intent of 
legislature as expressed therein.— 
Holt v. Mickelson, 242 P. 977, 41 Ida¬ 
ho 604. 

Substantial matters considered 

Statute should be applied with ref¬ 
erence to substantial matters in con¬ 
troversy and without emphasis on 
questions of form and technical ex¬ 
actness.—Hurd v. Varney, 144 A. 266, 
83 N.H. 467, 

86, Fla.—In re Jeffries' Estate, 181 
So. 833, 136 Fla. 410. 

Iowa.—Bates v. Remley, 273 N.W. 
180, 223 Iowa 654 — Chicago & 1ST. 
W. Ry. Co. v. Moss, 231 N.W. 344, 
210 Iowa 491, 71 A.L.R. 936. 

86. U.S.—Mann v. Kleisdorff, C.C.A. 
Miss., 16 F.2d 997. 

Arlz.—Latham v. McClenny, 286 P. 
684, 36 Arlz. 337. 

Iowa.—Federal Land Bank of Oma¬ 
ha, Neb., v. Bonnett, 284 N.W. 97, 
226 Iowa 112—Lucas v. Ruden, 260 
N.W. 60, 220 Iowa 494. 

Kan.—Hurst v, Hammel, 113 P.2d 
1045, 153 Kan. 837. 

Mo.—Harrison Mach. Works v. Auf- 
derheide, 280 S.W. 711, 222 Mo.App. 
474. 

24 C.J. p 319 note 31. 

Effect of failure to make due pres¬ 
entation see infra 9 422. 


87. Conn.—Roth v. Ravich, 151 A. 

179, 111 Conn. 649, 74 A.L.R. 364. 
Fla.—Starke v. Pfender, 200 So. 850 
—State ex rel. Courtney v. Harri¬ 
son, 200 So. 34-5, 145 Fla. 727—U. 
S. v. Summerlin, 191 So. 842, 140 
Fla. 475, certiorari granted 60 S. 
Ct. 714, 309 U.S. 647, 84 L.Ed. 1000, 
and reversed on other grounds 6ft 
S.Ct. 1019, 310 U.S. 414, 84 L.Ed. 
1283—In re Jeffries’ Estate, 181 So. 
833. 136 Fla. 410—State Bank of 
Orlando & Trust Co. v. Macy, 133 
So. 876, 101 Fla. 140, 78 A.L.R. 
1119. 

III.—Durflingor v. Arnold, 160 N.E. 
172, 320 111. 93, affirming 244 Ill. 
App. 276. 

N.J.—Philadelphia Sav. Fund Soc. v. 
Disston, 198 A. 212, 16 N.J.Misc. 
129. 

N.M.—In re Baeza's Estate, 73 F.2d 
1351, 41 N.M. 708. 

N.D.—Graber v. Bontrager, 286 N.W. j 
865, 69 N.D. 300—Johnson v. Lar- j 
son, 216 N.W. 895, 56 N.D. 207. 
Tex.—Baten v. Thornhill, Oiv.App., 
145 S.W.2d 608, error refused. 

Wis.—Banking Commission of Wis¬ 
consin v. Muzik, 257 N.W. 174, 216 
Wis. 596—In re Lathers’ Estate, 
251 N.W. 466, 215 Wis. 151, man¬ 
date vacated on other grounds 254 
N.W. 550, 215 Wis. 151. 

24 C.J. p 319 note 32. 

Distinction stated 

The nonclaim statute imposes a 
“condition precedent” to the enforce¬ 
ment of a right of action whereas 
the statute of limitations creates de¬ 
fenses that must be pleaded and may 
be waived.—Bahr v. Zahm, Ind., 37 
N.E. 2d 942. 

Precluding liability for devastavit 
A statute providing that executors 
and administrators shall not be lia¬ 
ble for claims not presented within 
twelve months Is not a nonclaim 
statute, but its primary object is to 

162 * 


exempt executors and administrators 
from liability for a devastavit, where 
they have administered and distrib¬ 
uted the estate without reserving as¬ 
sets.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

Powers and duties of representa¬ 
tives are not limited by statute lim¬ 
iting period for filing claims against 
estates.—State Bank of Orlando & 
Trust Co. v. Macy, 133 So. 876, 101 
Fla. 140, 78 A.L.R. 1119. 

88. Ill.—Curry v. Mack, 90 Ill. 606. 

89. Fla.—In re Comstock's Estate, 
197 So. 121, 143 Fla. 500. 

Ohio.—Roberts v. Hickerson, App., 
36 N.E.2d 282. 

Wash.—Horton v. McCord, 29l P. 

717, 158 Wash. 663. 

Valid claims 

Statute requiring “claims” to be 
exhibited to the “court” was held to 
mean presentation of valid claims to 
court of competent Jurisdiction.— 
People ex rel. Swift v. Superior Court 
of Cook County, 195 N.E. 517, 369 
Ill. 612. 

90. Fla.—Smith v- Fechheimer, 169 
So. 395, 124 Fla. 767. 

Ind.—-Williams v. Williams, 29 N.E. 

2d 557, 217 Ind. 581. 

Okl.—Shawnee Nat. Bank v. Mar- 
ler, 233 P. 207, 106 Okl. 71. 

Pa.—J. M. Hoober v. Shillow, 38 Pa. 
Dist. Sc Co. 149. 

Vt,—Smith v. White's Estate, 188 
A. 901, 108 Vt. 473. 

24 C.J. p 322 note 70. 

Against estate or deceased 

Statute relative to filing of claims 
against estates of deceased persons 
was held to require claims to be filed 
under the conditions therein speci¬ 
fied whether they be claims against 
the estate or against deceased.—To¬ 
bin v. Hymers, D.CNev.. 19 F.Supp. 
795, affirmed, C.C.A., 99 F,2d 740. 
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sion the word “claims” is held to include such debts 
or demands as existed against decedent in his life¬ 
time and might have been enforced against him by 
personal actions for the recovery of money, 91 or, as 
it has been expressed, every species of liability 
which the personal representative can be called on 
to pay out of the general funds of the estate. 92 
Debts or demands not falling within this category 
need not as a general rule be presented, 93 and, of 
course, presentation is not required where the claim 
is not one against decedent or his estate. 94 

The rule requiring presentation applies to claims 
of corporations 95 or nonresident creditors, 96 and to 


claims contracted out of as well as within the 
state. 97 Where a claim is satisfied by a division of 
a fund in the claimant's hands and a retention of his 
portion, he need not present his claim ; 98 so, where 
it appeared in a proceeding by an administrator to 
collect assets that an agent of decedent was to be 
allowed a commission for selling property, it was 
proper to allow the retention of such commission 
without forcing the agent to probate his claim. 99 

Among claims which are ordinarily required to 
be presented may be mentioned claims founded on 
contract generally, 1 a claim arising out of a contract 
of guaranty 2 or indemnity, 3 a claim arising during 


91. Ala.—Wright v. Menefee, 14*5 So. 
315, 226 Ala. 55. 

Cal.—Swanson v. Siem, 12 P.2d 1053, 
1056, 124 Cal.App. ‘519, citing Cor¬ 
pus Juris. 

Fla.—Smith v. Fechheimer, 169 So. 
395, 124 Fla, 757. 

Ind.—Williams v. Williams, 29 N.E. 

2d 557, 217 Ind. 581. 

Tex.—City of Ranger v. Gholson, 
Civ.App., 141 S.W.2d 396, error 
dismissed, judgment correct. 

24 C.J. p 322 note 71. 

Synonymous with “debts” 

Word “claims” is used in broad 
sense of term “debts,” that is, what 
one owes to another, whether obliga¬ 
tion arises from tort or contract.— 
Sherwood v. City of Bridgeport, 195 
A. 744, 123 Conn. 348. 

92. U.S.—Newberry v. Wilkinson, 
Wash., 199 F. 673, 118 C.C.A. 111. 

Cal.—Jacobson v. Mead, 55 P.2d 1267, 
12 Cal.App.2d 75, denying rehear¬ 
ing 55 P.2d 285, 12 Cal.App.2d 75. 
Fla.—Brooks v. Federal Land Bank 
of Columbia, 143 So. 749, 106 Fla. 
412. 

Or.—Harris V. Craven, 91 P.2d 302, 
162 Or. 1. 

93. Cal.—In re Bailey’s Estate, 109 
P.2d 356, 42 Cal.App.2d 509. 

Mont.—Nathan v. Freeman, 225 P. 

1015, 70 Mont. 259, 41 A.L.R. 138. 
Or.—Harris v. Craven, 91 P.2d 302, 
162 Or. 1. 

Wash.—National Bank of Commerce 
of Seattle v. Dunn, 78 P.2d 535, 
194 Wash. 472. 

24 C.J. p 323 note 73. 

Transactions not requiring presen¬ 
tation of claim 

(1) Remainderman of fund which 
has passed into hands of life ten¬ 
ant's executor is not “creditor” of 
life tenant’s estate, required to file 
claim. 

Ala.—Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234. 

Ill.—Corney v. Corney, 257 Ill.App. 
13. 

(2) Under contract of sale of stock 
giving purchaser right to take stock 
at any time, purchaser was not re¬ 
quired to assert rights thereunder in 


proceedings probating seller’s estate, 
but his option could be exercised at 
any time within period limited by 
contract.—Johnson v. Johnson, 286 
P. 109, 87 Colo. 207. 

(3) Suit for accounting and fraud 
and deceit and for accounting due 
plaintiff under contract by which he 
was to share profits of certain trans¬ 
actions is not a money demand for i 
services or a claim “proper to be al¬ 
lowed by the commissioners” so as 
to be barred by statute of nonclaim. 

—Second Nat. Bank v. Gamble, 198 
N.W. 340, 227 Mich. 31. 

94. Wash.—Burke & Farrar v. 

Campbell, 224 P. 9, 128 Wash. 646. 
Assigned rents 

Under a contract whereby a con¬ 
tractor was to make repairs on a 
building to be paid for in the rents 
from the tenants of the building it 
was unnecessary for contractor to 
file his clai-m against owner's estate, 
the transaction amounting to an as¬ 
signment of rents for a certain pur¬ 
pose.—Burke & Farrar v. Campbell, 
supra. 

Trustee’s claim for reimbursement 

for funds advanced and compensation 
for services in caring for, and main¬ 
tenance of, incompetent beneficiary, 
although in form a demand against 
estate of deceased testator who cre¬ 
ated trust was not within nonclaim 
statute where it was, in fact, made 
as part of trustee’s accounting of 
trust estate.—In re Rutherford's Es¬ 
tate, 118 P.2d '553, 154 Kan. 361. 
Claim against heirs 
Where royalties under an oil lease 
were not received by the deceased 
tenant's executor but went direct¬ 
ly to his heirs, a claim by the sur¬ 
viving tenant against such heiTs for 
his share of the royalties did not 
have to be presented.—Anderson v. 
Broadwell, 6 P.2d 260, 119 Cal.App. 
130. 

95. Tenn.—State v. Crutcher, 2 
Swan 504. 

96. Fla.—Brooks v. Federal Land 
Bank of Columbia, 143 So. 749, 106 
Fla. 412. 

24 C.J. p 323 note 75. 
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97. Ala.—Jojies v. Drewry, 72 Ala. 
•311. 

24 C.J. p 323 note 76. 

98. Cal.—Sharpstein v. Freidlander, 
*54 Cal. 58. 

99. Ill.—In re Armstrong, 182 Ill. 
App. 482. 

Ariz.—Lowry v. Crandall, 83 P.2d 
1003, 52 Ariz. 501, 12-0 A.L.R. 271- 
In re Baxter's Estate, 194 P. 333, 
22 Ariz. 91. 

Ark.—Pool v. Gordon, 221 S.W. 453, 
144 Ark. 105. 

Cal.—Roach v. Ho stetter, App., 119 
P.2d 749—See v. Joughin, 64 P.2d 
149, 18 Cal.App.2d 414. 

Ind.—Wheelock v. Wheelock, 187 N. 

E. 205, 97 Ind.App. 501. 

Iowa.—In re Sterner’s Estate, 278 N. 

W. 216, 224 Iowa 617. 

Okl.—Clover v. Neely, 243 P. 758, 
116 Okl. 155. 

24 C.J. p 323 note 78. 

2. Iowa.—In re Sterner's Estate, 278 
N.W. 216, 224 Iowa 617. 

Tex.—National Guaranty Loan & 
Trust Co. v. Fly, 69 S.W. 231, 29 
Tex. Civ.App. 533. 

Guarantors’ claim for contribution 
against estate of coguarantor was 
required to be presented.—Taple v. 
Carman, 248 Ill.App. 379. 

3. Cal.—Maddock v. Russell, 42 P. 
139/109 Cal. 417. 

Okl.—Timmons v. Hanna Const. Co., 
55 P.2d 110, 176 Okl. ISO. 
Representative’s bond 

(1) Claim based on decedent’s lia¬ 
bility as surety on an administra¬ 
tor’s bond must be presented.—Gra- 
ber v. Bontrager, 285 N.W. 865, 69 
N.D. 300. 

(2) However, it was held that a 
claim against deceased as surety on 
an official bond required of an execu¬ 
tor, administrator, or guardian did 
not have to be presented since not 
a claim of a private nature intended 
to be included within the nonclaim 
statute.—McWilliams v. Norfleet, 60 
Miss. 987—Gordon v. Gibbs, 11 Miss. 

I 473. 
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decedent’s lifetime under a bond to which he was a 
party, 4 a claim for damages for breach of contract 
or covenant, 5 a claim arising out of a partnership, 6 
a claim for attorney’s fees by the other party to a 
suit pending against decedent at the time of his 
death, 7 a claim founded on services to decedent 8 
or for money paid out on his or her behalf, 9 and 
a claim for wages. 10 

Other claims which should be presented include a 
claim by a surety who has paid his principal’s debt 
for reimbursement from his estate, 11 a claim of a 
principal debtor against the estate of a person sued 
as his trustee in “trustee process/’ 12 a claim of a 
tenant in common for rents collected by a deceased 
cotenant, 13 a claim against the estate of a deceased 
life tenant for dissipating the goods in which he had 
only the life estate, 14 a sheriffs claim for money 
advanced to decedent for taxes, 15 a claim in favor 
of a wife for money lent to her deceased husband 16 


or for her share of joint earnings 17 or for perform¬ 
ance of an antenuptial agreement under which she 
was to receive support for life and release her inter¬ 
est as widow, 18 an unpaid allowance to decedent’s 
wife for separate maintenance or alimony, 19 a mon¬ 
ey claim against a deceased wife in favor of the 
administrator of her husband, who predeceased 
her, 20 and claims of heirs based on the appropria¬ 
tion of community property by one member of the 
community after the death of the other. 21 

On the other hand, it has been held not necessary 
to present a claim for temporary alimony and suit 
money, 22 the claim of a guardian for compensation 
or for services and expenses, 23 the claim of an ad¬ 
ministrator’s attorney for fees, 24 a claim on a mort¬ 
gage given to secure the debt of a third person, 25 
a claim of a life insurance company for credit on 
the policy for the amount of an unpaid premium 
note, 26 a claim arising under a contract between 


4. Mo.—Vermillion v. Coleman, 262 
a.W. 431, 216 Mo.App. 220. 

R.I.—Municipal Court v. Whaley, 57 
A. 1061, 26 R.I. 25. 

5- Cal.—Lesser v- Pomln, 39 P.2d 
451. 3 Cal.App. 117. 

Wash.—James v. Corvin, 51 P.2d 689, 
184 Wash. 356. 

24 C.J. p 323 note 32. 

Covenant against encumbrances 
Claim on liability of decedent as 
grantor of land covenanting against 
encumbrances must he presented. 

Okl.—Harmon v. No fire, 267 P. 660, 
131 Okl. 1. 

5. D.—Le Sueur v. Quillian, 228 N.W. 
3SO, 56 S.n. 289. 

a. Alaska.—In re Gladough, 1 Alas¬ 
ka 649. 

Partnership debts 

Claim based on deceased partner's 
liability for partnership debts must 
ordinarily be filed against estate 
within statutory time, since part¬ 
ner's liability is primary, not contin¬ 
gent.—Anthony v. Wagner, 24 6 N.W. 
748, 216 Iowa 571—■Williams v. 

Schee, 343 N.W. 529, 214 Iowa 1181. 
Settlement between partners 

(1) Surviving partner’s right to 
accounting with deceased partner's 
estate and for balance due him was 
held within statute of nonclaim. 
Mont.—Link v. Haire, 267 P. 952, 82 
Mont. -406. 

Wis.—In re Durant's Estate, 215 N. 
W. 584, 194 Wis. 275. 

(3) It has been held, however, that 
a claim of pne partner against an¬ 
other partner for the possession of 
partnership property on the death of 
the latter partner need not be pre¬ 
sented.—Swanson v. Siam, *12 F.2d 
1052, 124 Cal.App. *19. 

7. CaL-*—J^ustp v. G-rosjean, 281 P. 

' 1022; 208 Cal. 452. 


8. La.—Price v. Foster, 148 So. 887, 
177 La. 5S6. 

Me.—Kelley v. Forbes, 147 A. 159, 
12S Me. 2 72. 

Mich.—Kowalski v. Guaranty Trust 
Co., 194 N.W. 531, 224 Mich. 122. 
Mo.—Rowe v. Strother, 111 S.W.2d 
93, 341 Mo. 1149. 

Okl.—Hydon v. Wilkinson, 102 P.2d 
887, 187 Okl. 348. 

Wis.—In re Leu’s Estate, 179 N.W. 

796, 172 Wis. 530. 

24 C.J. p 323 note 85. 

Care and support 

(1) A claim for board furnished 
to decedent must bo presented.—Tyn¬ 
dall v. Van Aukon, 94 N.Y.S. 269, 
106 App.Div. 238. 

(2) A claim for maintenance and 
care furnished by homo on decedent's 
false representations that he was a 
pauper did not constitute a claim 
for unliquidated damages for tort, 
which would not be probated under 
statute, but rather was a claim for 
reasonable compensation for care and 
support.—Old Men's Home v. Lee’s 
Estate, 4 So,2d 235, 191 Miss. 669. 

9. Mo. — Foster v. Fraternal Aid 
Union, 87 S.W.2d 669, 230 Mo.App, 
477. 

Pa,—Degenkolv v. Daube, 18 A. 2d 
464, 143 Pa.Super. 579. 

10. Conn.—Grant v. Grant, 29 A. 15, 
63 Conn. -530, 83 Am.S.R. 379. 

11. Mo.—Bauer v. Gray, 18 Mo.App. 
164. 

1SL N.H.—Chapman v. Gayle, '32 N. 
H. 141. 

Vt.—Hurlburt v. Hinde, 86 A. 739, 
86 Vt. 517. 

13. Ark.—McKneely v. Terry, 38 S. 
W. 953, 61 Ark. 52*7. 

14. N.J.—Quicksall v. Chew, Ch., 38 
A. 442. 


15* Tenn.—Brown v. Porter, 7 

Humphr. 373. 

16. Cal.—In re Pepper, 112 P. 62, 
158 Cal. 610, '31 L.R.A.,N.S., 1092. 

Wis.—Barry v. Minahan, 170 N.W. 
488, 127 Wis. 570. 

17. Iowa.—In re Paulson’s Estate, 
266 N.W. 563, 221 Iowa 706. 

18. Pa.—In re GoeckePs Estate, 198 
A. 504, 131 Pa.Super. 36. 

19. Ohio.—Swearingin v. Rendigs, 4 
N.E.2d 695, 53 Ohio App. 221. 

R.I.—Gilbert v. Haywood, 92 A. 625, 
37 R.I. 303. 

Judgment iztvalidly satisfied 

Where a wife was induced to sign 
a satisfaction of a judgment for ali¬ 
mony while of unsound mind, and 
she continued of unsound mind until 
her death, which occurred after the 
death of the husband, it was neces¬ 
sary to file the judgment as & claim 
against decedent’s estate in order to 
recover the alimony awarded.—Wil¬ 
son v. Fahnestock, 86 N.E, 1037, 44 
Ind.App, 35. 

20. Mo.—White v. Blankcnbeckler, 
92 S.W. 503, 115 Mo.App. 722. 

24 C.J. p 324 note 94. 

21. Tex.—Rose v. England, 51 Tex. 
617, 

22. Cal.—Millar v. Millar, 197 P. 
811, 51 Cal.App. 718. 

23. Iowa.—In re Walker, 128 N.W. 
376, 129 N.W. 962, 150 Iowa 284. 

Ohio.—Scattergood v. Ingram, 98 N. 
E. 923, 86 Ohio St 76. 

24. Mo.—In re Luts, 162 S.W. 979, 
175 Mo.App. 427. 

25. Cal.—Hibernia Sav. & L. Soc. v. 
Conlin, 7 P. 477, 67 Cat. 1*8. ‘ ’ 

26* Ala.—Union Cent L. Ins. Go. *r. 
, ;t Washburn, 46 So. 47& 158 Ala* 16*9. 
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cJaimant and decedent’s widow, while she was act¬ 
ing as independent executrix, 27 a claim against de¬ 
cedent for damages resulting from acts as a corpo¬ 
rate director in violation of banking laws, 28 a claim 
against decedent for misappropriation of funds as 
guardian, 29 a claim for the widow’s award out of 
the personal property of the estate, 30 a claim by an 
heir to an extra allowance on distribution of the es¬ 
tate by virtue of an agreement with the other 
heirs, 31 or claims of title or for possession or recov¬ 
ery of specific property. 32 

No claim need be presented to preserve a defense 
which might be pleaded on foreclosure of a mort¬ 
gage held by deceased; 33 and a right acquired by 
garnishment against a decedent, being a mere lia¬ 
bility and not a “claim,” need not be registered. 34 
When one purchases land belonging to a decedent’s 
estate and in consideration therefor agrees to pay 
a debt owing by the estate to another, it is not nec¬ 


essary that such debt be filed against the estate to 
support the promise. 36 The statute of nonclaim 
is inapplicable to bar a payee’s action on an execu¬ 
tor’s note, representing in part the testator’s indebt¬ 
edness which the executor as beneficiary under the 
will agreed to pay. 36 

Equitable claims. While there is some authority 
to the contrary, 37 it has been held not necessary to 
present purely equitable claims, 38 such as a claim 
for reformation of a mortgage executed by de¬ 
ceased. 39 So it has been held that presentation is 
not required of a claim arising out of an agreement 
by decedent to make a will in claimant’s favor; 40 
but, according to some decisions, a party damaged 
by breach of such an agreement must pursue his 
remedy at law for damages or for compensation for 
services rendered under the agreement, and a claim 
must be presented therefor. 41 

Claims for trust funds and enforcement of trusts. 


27. Tex.—King v. Battaglia, 84 S. 
W. 839, 38 Tex.Civ.App. 28. 

24 C.J. p 324 note 6. 

28. U.S.—Orth v. Mehlouse, D.C. 
Minn.. 36 F.2d 367- 

29. U.S.—Smith v. Smith, Mont., 224 
F. 1, 139 C.C.A. 465, affirming, D.C., 
210 F. 947. 

30. Mo.—Hax v. O’Donnell, 117 S.W. 
2d 667, 234 Mo.App. 636. 

24 C.J. p 324 note 10. 

Construction of statute 

Claim by widow to personalty re¬ 
ceived by her during coverture and 
given to him by her with her written 
assent, is not a “demand against the 
estate,” within nonclaim statute.— 
Hax v. O’Donnell, supra. 

31. Iowa.—Rogers v. Gillett, 9 N.W. 
204, 56 Iowa 266. 

32. U.S.—Johnson v. Umsted, C.C.A. 
Ark., 64 F.2d 316. 

Cal.—Newport v. Hatton, 231 P. 987, 
195 Cal. 132—In re Bailey’s Estate, 
109 F.2d 356, 42 Cal.App.2d 509— 
McKay v. Security-First Nat. Bank 
of Los Angeles, 96 P.2d 376, 35 
Cal.App.2d 349. 

Conn.-—Hammond v. Lummis, 137 A. 

767, 106 Conn. 276. 

Pla.—Bourne v. State Bank of Orlan¬ 
do & Trust Co., 142 So. 810, 106 
Fla. 46. 

Iowa.—Crescent Chevrolet Co. v. 
Lewis, 300 N.W. 260, 230 Iowa 
1074. 

Miss.—Moore v. Moore, 105 So. 850, 
141 Miss. 795. 

Mo.—~Nye v. U. S. Fidelity & Guar¬ 
anty Co., 37 S,W.2d 988, 225 Mo. 
App. 593. 

N.J.—Trafton v. Bainbridge, 9 A. 2d 
306, 126 N.J.Eq* 448. 

S,D;—Curran v. Curran, £89 N.W. 
41&. 

Wls.—In re Woehler’s Estate, 220 ,K 


W. 379, 196 Wis. 301—In re Hor- 
kan’s Estate, 214 N.W. 438, 193 
Wis. 286—In re Johnson’s Estate, 
185 N.W. 180, 175 Wis. 248. 

Wyo.—Atlas Realty Co. v. Rowray, 
65 P.2d 1122, 51 Wyo. 318. 

24 C.J. p 324 note 12. 

Property fraudulently devised 

Statute barring claims against es¬ 
tate not filed within year is inappli¬ 
cable to claim of creditor of testa¬ 
tor to property devised in fraud of 
creditor’s claim.—Durflinger v. Ar¬ 
nold, 244 Ill.App. 276, affirmed 160 
N.E. 172, 329 Ill. 93. 

Disclaimer of interest 

Filing claim against debtor’s es¬ 
tate to secure insurance funds be¬ 
longing to him was not necessary, 
where debtor had disclaimed interest. 
—Davis v. Claxton, 268 P. 787, 82 
Mont. 574. 

Holder of check operating as an 
assignment of a specific fund is not 
required to present claim to admin¬ 
istrator to assert claim to fund.— 
Dunlap v. Commercial Nat. Bank of 
Los Angeles, 195 P. 688, 50 Cal.App. 
476. 

33. Fla.—Starke v. Pfender, 200 So. 
850. 

Agreement by deceased to cancel 
mortgage 

Fla.—Starke v. Pfender, supra. 

34. Miss.—Harris v. Hutcheson, 3 
So. 34, 65 Miss. 9. 

35. Ala.—Planters' Warehouse & 
Commission Co. v. Barnes, 159 So. 
63, 229 Ala, 572. 

36. Wash.—Russell v. First Nat 
Bank, 14 P.2d 14, 169 Wash. 430. 

37. Ala.—Yniestra v. Tarleton, 67 
Ala. 126. 

24 C.J. p< 324 note 99 [a]. 
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38. U.S.—Brooks v. Yarbrough, C.C. 
A.Okl., 37 F.2d 527, 531, citing 

Corpus Juris. 

Alaska.—Moumal v. Walsh, 9 Alaska 
656. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 

24 C.J. p 324 note 99. 

One having right to specific per¬ 
formance of contract against estate 
is not required to present claim as 
creditor.—In re Bank’s Estate, 260 
P. 128, 80 Mont. 159. 

Claim involving establishment of 
trust and accounting, being matter 
of an equitable nature, need not be 
presented in probate proceeding.— 
Orr v. St. Louis Union Trust Co., 
236 S.W. 642, 291 Mo. 383. 

Claim held not “equitable” 

Claims for installments allegedly 
due as considerations for written as¬ 
signment of patent from claimant to 
deceased and for certain goods sold 
by claimant to deceased, were not 
“equitable claims” so as to dispense 
with necessity of presentation.—Mc¬ 
Leod v. Palmer, Okl., 117 P.2d 770. 

39. Mass.—Stoneham Five Cents 

Sav. Bank v. Johnson, 3 N.E.2d 730, 
295 Mass. 390, 106 A.L.R. 1333. 

40. Me.—Brickley v. Leonard, 149 A. 
833, 129 Me. 94. 

Or.—Harris v. Craven, 91 P.2d 302, 
162 Or. 1. 

Wash.—McCullough v. McCullough, 
280 P, 70, 153 Wash. 625, rehear¬ 
ing denied 281 P. 995. 

24 C.J. p 324 note 2. *** 

41. Cal.—Morrison v. Land, 147 P. 
259, 169 Cal. 580—In re Frazer’s 
Estate, 77 P.2d 525, 25 Cal.Apip.2d 
434. 
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The statutory requirement of presentation does not 
apply to the claims of a cestui que trust for whom 
decedent was trustee as long as the trust fund or 
property can be traced and the trust enforced by 
suitable proceedings ; 42 but where the fund or prop¬ 
erty cannot be traced, and the cestui que trust seeks 
redress as a general creditor of the estate, he must 
present his claim. 43 

Claims based on tort . While it has been held that 
claims based on tort need not be presented, 44 at 
least where they are unliquidated, 45 there are also 
authorities in which the presentation of such claims 


has been considered necessary. 46 

Liability for acts as executor or administrator. 
According to some decisions, a claim founded on a 
devastavit committed by an executor or administra¬ 
tor since deceased must be presented against his es¬ 
tate. 4 T However, it has been held that a judgment 
against decedent rendered in proceedings for settle¬ 
ment of the estate of which he was executor or ad¬ 
ministrator need not be presented to decedent's rep¬ 
resentative, 48 and, according to some decisions, spe¬ 
cial statutory proceedings may be brought to compel 
an executor's administrator to account in the former 


42. Ala.—■‘Winston v. Winston, 4 So. 
2d 730—Esslinger v. Spragins, 183 
So. 401, 406, 236 Ala. 508, quoting: 
Corpus Juris—Bromberg: v. First 
Nat. Bank, 178 So. 48, 236 Ala. 226 
—Walker v. Crews, 73 Ala. 412. 

Ariz.—In re Baxter’s Estate, 194 P. 
333, 22 Ariz. 91. 

Fla.—Cooey v. Cooey, 182 So. 202, 
205, 132 Fla. 716, quoting Corpus 
Juris. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 224 Iowa 439. 

Or.—Harris v. Craven, 91 P.2d 302, 
309, 162 Or. 1, citing Corpus Juris. 
Wash.—Compton v. Westerman, 273 
P. 524, 150 Wash. 391. 

24 C.J. p 335 note 76. 

Beason for role 

The cestui que trust “is seeking 
his own property only,—not to en¬ 
force a claim against the estate and 
property of the decedent.*’—Esslinger 
v. Spragins, 183 So. 401, 405, 236 Ala. 
508, quoting Corpus Juris—24 C.J, p 
335 note 76 [a]. 

Xeas e 

Statute of nonclaim was inapplica¬ 
ble, where lessee was not common 
creditor seeking to enforce debt 
against estate, but was beneficiary 
under trust fund created by contract 
executed by lessor for benefit of les¬ 
see.—Tibbetts Corner v. Arnold, 146 
So. 218, 108 Fla. 239. 

Xiach.es 

The claim of heirs of deceased 
partner against estate of attorney 
and manager of partnership for ad¬ 
vancements made by partner to the 
partnership was not barred by laches 
where attorney and manager as trus¬ 
tee intentionally kept trust alive and 
active as affecting moneys owing to 
such deceased partner’s estate.— 
Bromberg v. First Nat, Bank, 178 So. 
48, 235 Ala. 226. 

43. U.S.—Johnson v. XJmsted, C.C.A. 
Ark., 64 F.2d 316. 

Ala.—Esslinger v. Spragins, 183 So. 
401, 405, 236 Ala. 508, quoting 

Corpus Juris. 

Fla.—Cooey v. Cooey, 182 So. 202, 
205, 132 Fla. 716, quoting Corpus 
Juris. 


Wash.—In re Jordan’s Estate, 18 P. 
2d 855, 171 Wash. 624—Davis v. 
Shepard, 237 P. 21, 135 Wash. 124, 
>-41 A.L.R. 163. 

24 C.J. p 335 note 77. 

44. Miss.—Hancock v. Pyle, 3 So.2d 
851. 

Okl.—Barrett v. Steele, 117 F.2d 1020. 
In California 

(1) There are decisions adhering 
to the text rule on the ground that 
the statute requires that only claims 
based on contract bo presented.— 
Hardin v. Sin Claire, 47 P. 363, 115 
Cal. 460—Kagee v. Bencich, 81 P.2d 
265, 27 Cal.App.2d 469—Thompson v. 
Byers, 2 I\2d 496, 116 Cal.App. 214. 

(2) According to some decisions, 
however, a claim based on fraud or 
breach of trust must be presented.— 
Grubb v. Chase, 111 P. 90, 158 Cal. 
352—McGrath v. Carroll, 42 P. 466, 
110 Cal. 79. 

45. Miss.—Boyd v. Applewhite, 84 
So. 16, 121 Miss. 879, modified on 
other grounds 85 So. 87, 123 Miss. 
185. 

Okl.—Clover v. Neely, 243 P. 758, 116 
Okl. 155. 

Tex.—Allen v. Denk, Civ.App., 87 S. 
W.2d 303. 

Utah.—Van Wagoner v. Whitmore, 
199 P. 670, 58 Utah 418. 

24 C.J. p 330 note 48. 

Unliquidated claims generally see 
infra $ 400. 

46. U.S.—The Princess Sophia, C. 
C.A.Wash., 61 F.2d 339, certiorari 
denied Brace v. Canadian Pac. It. 
Co., 53 S.Ct. 396, 288 U.S. 604, 77 
L.Ed. 980—Palmer v. Palmer, D.C. 
Conn., 31 F.Supp. 861. 

Conn.—Sherwood v. City of Bridge¬ 
port, 195 A. 744, 123 Conn. 348. 
Ind.—Williams v. Williams, 29 N.E. 

2d 657, 217 Ind. 681. 

Ohio.—Pierce v. Johnson, 23 N.E.2d 
993, 136 Ohio St. 95, 125 A.L.R. 867. 
RI.—Kimball v. Kelly, 16 A.2d 491, 
reargument denied 18 A.2d 339. 
Wash.—Davis v. Shepard, 237 F. 21, 
135 Wash. 124, 41 A.L.R. 163. 

24 C.J, p 330 note 49. 


Co. v. Schumacher, 284 N.W. 562, 

230 Wis. 591. 

24 C.J. p 330 note 49 [b]. 

In Alabama 

(1) The text rule has been enunci¬ 
ated and followed in some cases.— 
Cook v. Castleberry, 173 So. 1, 233 
Ala. 650—24 C.J. p 323 note 84. 

(2) However, where proceeding for 
settlement of the main estate did not 
pray for a personal decree against 
the estate of the deceased adminis¬ 
trator and no devastavit was alleged 
claim for liability adjudicated there¬ 
in did not have to be presented.— 
Cook v. Castleberry, supra. 

(3) So it has been held that a claim 

by deceased’s surety for reimburse¬ 
ment, raised in the proceeding for 
the settlement of the estate of which 
deceased was administrator, did not 

have to be presented against the 

estate of deceased because It was 
part of the settlement necessarily 
involved in the proceeding, and that 
presentation was necessary only 
where an independent suit was 
brought for recovery against de¬ 

ceased.—Crews v. U. S. Fidelity & 
Guaranty Co., 185 So. 370, 237 Ala. 
14. 

(4) It has also been held that the 

personal representative of the de¬ 

ceased administrator is charged wWh 
notice of the unsettled trust of his 
intestate, and is required of his own 
motion to make settlement and final 
adjudication so far as liability of 
the estate of the deceased adminis¬ 
trator is concerned.—Cowan v. Perk¬ 
ins, 107 So. 63, 214 Ala. 155. 

48, Ark.—McLain v. Sprlgg, 298 S. 

W. 870, 174 Ark. 1062. 

Proof of claim unnecessary 

Where court having jurisdiction 
over estate surcharged deceased exe¬ 
cutor for funds not accounted for, 
it was not necessary to prove claim 
based on surcharge in court having 
jurisdiction of assets of deceased 
executor since surcharge would be 
treated as any other judgment ob¬ 
tained against administrator of de¬ 
ceased executor.—In re McConnell's 
Estate, 29 N.Y.S.2d 259, 176 Misc. 
900. 


47- Wis.—Central Wisconsin Trust 
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estate without the filing of a claim. 49 

Claims of heirs or distributees. Claims for be¬ 
quests, legacies, or distributive shares need not be 
presented, 50 but debts due an heir or legatee must 
be presented just as all other claims for debts. 51 

b. Liability as Stockholder of Insolvent Bank 

Although there Is authority to the contrary, a claim 
based on a decedent’s liability as a stockholder of an 
insolvent bank must be presented where the liability 
has accrued before the decedent’s death or within the 
period within which claims must be filed. 

As a general rule, a claim based on decedent’s lia¬ 
bility as a stockholder of an insolvent national bank 
or state bank must be presented for allowance in ac¬ 


cordance with the state law regulating the admin¬ 
istration of estates. 52 Accordingly such a claim 
must be presented together with other claims where 
the insolvency and closing of the bank, 53 or the as¬ 
sessment of the stockholders, 54 occurred prior to de¬ 
cedent’s death, the liability then being accrued, or 
where the assessment was made after his death but 
within the period within which claims were ordered 
to be filed. 55 However, it is generally considered 
that a claim need not be presented where decedent’s 
liability as a stockholder did not accrue until after 
his death, as where insolvency of the bank did not 
occur until such time, 56 or where the liability did not 
accrue until after termination of the period for the 1 


49. Cal.—Ex parte Philbrook, 191 P. 
77, 47 Cal.App. 678. 

50. Fla.—Hay don v. Weltmer, 187 
So. 772, 137 Pla. 130. 

Iowa.—Carpenter v. Lothringer, 275 
N.W. 98, 224 Iowa 439—Packer v. 
Overton, 203 N.W. 307, 200 Iowa 
620. 

Nev.—In re Garrison’s Estate, 91 P. 

2d 818, 59 Nev. 302. 

24 C.J. p 324 note 9. 

51. Ala.—Rives v. Cabel, 104 So. 
420, 213 Ala. 206. 

Advances to deceased 

Under will devising land in fee 
on devisee’s payment to estate of 
appraised value of land less advances 
made by devisee, claim for advances 
must be established as claim against 
estate.—In re Fish's Estate, 229 P. 
803, 107 Okl. 12. 

52. U.S.—Pufahl v. Parks’ Estate, 
57 S.Ct. 151, 299 U.S. 217, 81 L.Ed. 
133, affirming In re Parks’ Estate, 
283 Ill.App. 95, certiorari granted 
Pufahl v. Parks’ Estate, 56 S.Ct. 
749, 298 U.S. 649, 80 L.Ed. 1378- 
Hart v. Burke, C.C.A-Pa„ 108 F.2d 
82, affirming, D.C., 25 F.Supp. 945. 
Contra Drake v. Dilatush, D.C.I11., 

16 F.Supp. 120. 

Mass.—First Nat. Bank v. Nichols, 
200 N.E. 869, 294 Mass. 173. 

Tenn.—Nottingham v. Kent, App., 
155 S.W.2d 882. 

Claim arising on. contract 

(1) The double liability of a stock¬ 
holder in a state bank is a “claim 
arising on contract’’ within meaning 
of statute relating to presentation of 
claims against an estate.—In re Fle- 
well, 276 N.W. 732, 201 Minn. 407. 

(2) The liability of the estate of 
a deceased holder of a national 
bank's stock arose out of contract, 
and claim thereunder was required 
to be filed within statutory period, 
since, generally, obligations not re¬ 
quiring claims to be filed arise by 
virtue of some statute or public 
policy, and not out of contract.—In 
re Beasley’s Estate, 11 N.E.2d 60, 
104 Ind.App. 312. 


Capacity in which suit brought 
The superintendent of banks in 
suing to collect superadded liability 
assessed on bank stockholders was 
not acting in a sovereign capacity so 
as to relieve him of duty of first 
presenting claim to executor against 
whom suit was brought.—State ex 
rel. Fulton v. Coburn, 12 N.E.2d 471, 
133 Ohio St. 192. 
liability not contingent 

Stockholder’s liability to creditors 
of bank on account of claim arising 
during ownership of stock was not 
contingent liability excusing failure 
to exhibit claim against estate with¬ 
in statutory period.—Sanders v. 
Merchants' State Bank of Centralia, 
182 N.E. 897, 349 Ill. 547. 

53. Miss.—Gray v. Love, 161 So. 
679, 173 Miss. 390—Board of Bank 
Examiners v. Grenada Bank, 99 So. 
903, 135 Miss. 242. 

Ohio.—In re Christopher's Estate, 
App., 35 N.E.2d 454. 

Wis.—Banking Commission of Wis¬ 
consin v. Muzik, 257 N.W. 174, 216 
Wis. 596. 

Claim capable of exhibit 

Bank receiver's contingent claim 
for stockholder's liability was a 
claim capable of being exhibited 
within time limited for creditors to 
present claims against deceased 
stockholder’s estate where bank be¬ 
came insolvent before his death, and 
failure of receiver to file the claim 
within such time barred the claim.— 
In re Edwards’ Estate, 294 N.W. 422, 
138 Neb. 671. 

54. U.S.—Mann v. Kleisdorff, C.C.A. 
Miss., 16 F.2d 997. 

Fla.—Smith v. Fechheimer, 169 So. 
395, 124 Fla. 757. 

55. U.S.— 1 Tobin v. Hymers, C.C.A. 
Nev., 99 F.2d 740, affirming, D.C., 
19 F.Supp. 795. 

56. U.S.—Drain v. Stough, C.C.A. 
Wash. 61 F.2d 668, 87 A.L.R. 490. 

Ill.—Mortimer v. Potter, 72 N.E. 817, 
213 Ill. 178, affirming 114 Ill.App. 
422. 


Iowa.—Bates v. McGill, 272 N.W. 535, 
223 Iowa 62. 

Kan.—Farmers* State Bank of King- 
man v. Callahan, 256 P. 961, 123 
Kan. 638. 

Mich.—In re Graham’s Estate, 267 
N.W. 629, 276 Mich. 321—Lawrence 
v. DeBoer, 262 N.W. 660, 273 Mich. 
172. 

Miss.—Carothers v. Love, 152 So. 483, 
169 Miss. 250, suggestion of error 
overruled 153 So. 389, 169 Miss. 
250. 

—Tierney v. Shakespeare, 284 P. 
1019, 34 N.M. 501. 

S.D.—Citizens’ Bank of Parker v. 

Hasten, 223 N.W. 214, 54 S.D. 339. 
Wis.—Cleary v. Boyle, 284 N.W. 506, 
230 Wis. 583—Banking Commis¬ 
sion of Wisconsin v. Muzik, 257 
N.W. 174, 216 Wis. 596. 

Cldim against estate 

(1) According to some decisions, 
presentation of the claim is unneces¬ 
sary where assessment is made after 
the death of decedent because it is 
then properly a claim against estate 
as distinguished from a claim against 
decedent.—Hirning v. Kurle, 223 N. 
W. 212, 54 S.D. 334. 

(2) Necessity of filing claims aris¬ 
ing after death of decedent generally 
see infra § 401. 

Existence of claimant 

Statute requiring filing of claim 
contemplates that there is a claim¬ 
ant capable of asserting the claim, 
and, since no such person exists pri¬ 
or to appointment of receiver for 
bank, claim need not be presented 
until such time.—Andrew v. First 
Trust & Savings Bank of Ida Grove, 
260 N.W. 849, 219 Iowa 1244. 

Claim not “absolute or contingent’’ 1 
Liability of stockholder in state 
bank, while bank is solvent and go¬ 
ing concern, is not an “absolute” or 
“contingent” claim and need not he 
filed against estate of deceased 
stockholder within period fixed by 
county court for filing claims.— 
Brownell v. Sunderlin, 255 N.W. 47, 
127 Neb. 373—In re Wilson’s Estate, 
254 N.W. 717, 127 Neb. 166. 
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filing of claims. 57 In at least one jurisdiction it is 
held that a claim based on the statutory liability of 
a stockholder in a bank need not be presented re¬ 
gardless of the time of its accrual. 58 

c. Judgments 

As a general rule, the fact that a claim has been 
reduced to judgment does not dispense with the neces¬ 
sity of presentation, but a judgment against the executor 
or administrator In his representative capacity need not 
be presented for allowance. 

As a general rule the fact that a claim against a 
decedent has been reduced to j'udgment does not do 
away with the necessity of presenting the claim for 
allowance, 59 especially where the judgment has be¬ 
come dormant; 60 but in some jurisdictions the pres¬ 
entation and filing of a judgment is necessary only 
in order to secure its payment out of the personal 
assets and a failure to file the judgment does not af¬ 
fect its lien on decedent's realty. 61 It has been held, 
however, that judgments must be presented, even to 
protect the lien. 62 

Where suit is brought against an administrator 
to revive a judgment against the intestate, the lien 
of which has been pursued, presentation of the claim 
is not necessary. 63 

Judgment of which representative has obtained 
modification. When an executrix substituted as de¬ 
fendant, after the death of judgment defendant 
pending a motion for a new trial, appears on such 
motion, and obtains a modification of the judgment, 


such judgment need not be presented to the execu¬ 
trix. 64 

A judgment against the executor or administrator 
in his representative capacity need not, it has been 
held, be presented, 65 although a presentation for the 
purpose of classification is sometimes required. 66 

Presentation of the claim on which the judgment 
was based may dispense with the necessity of pre¬ 
senting the judgment itself. 67 

§ 399. — Public Debts 

State nonclaim statutes do not as a rule bar enforce¬ 
ment of debts due the United States, but authorities 
differ as to whether the requirement of presentation ap¬ 
plies to debts and taxes due to states, counties, and 
municipalities. 

Debts due to United States. The statutes of the 
several states with regard to the presentation of 
claims have as a rule no application to claims due 
the United States, either as a bar to the claims or 
as affecting their enforcement in the federal 
courts. 68 It has been held, however, that where the 
United States is compelled to come into a state court 
to enforce its rights, it must come in as any other 
suitor, 69 and that where the presentation of the 
claim to the executor or administrator is a prerequi¬ 
site to the right to sue thereon the United States 
must comply with such requirement. 70 

Debts due to state, county, etc. It is usually con¬ 
sidered that a claim due to a state must be present¬ 


s’/. N.D.—Baird v. McMillan. 205 N. 

W. 682, 53 N.D. 257, 41 A.L.R 177- 
Okl.—Rlchison v. State ox rel. Bar¬ 
nett, 56 T\2d 840, 176 Okl. 537. 

Wis.—Banking Commission of Wis¬ 
consin v. Best, 264 N.W. 176, 219 
Wis.. 526. 

58- Mont,—Mitchell v. Banking Cor¬ 
poration of Montana, 22 P.2d 175, 
94 Mont. 166—Springhorn v. Dirks, 
231 R 912, 72 Mont. 121. 

59* Fla.—Cumberland & Liberty 

Mills v. Keggin, 190 So. 492, 139 
Fla. 188. 

Ind.—Loftin v. Johnson, 24 N.B.2d 
916, 216 Ind, 537. 

La.—Succession of Israel, App., 154 
So. 487. 

Mo.—Wahl v. Murphy, 98 S,W.2d 32— 
Wolford v. Scarbrough, 21 S.W.2d 
777, 224 MO.App. 137. 

Tex.—Dent v. A. Harris & Co., Civ. 

App., 255 S.W. 221. 

24 C.J. p 332 note 59. 

^Presentation held proper 

A claim against estate of judg¬ 
ment debtor, based on judgment de¬ 
claring transfer of realty by judge¬ 
ment debtor fraudulent, was not 


barred by failure to present it in 
connection with original judgment 
obtained against judgment debtor In 
tort action, where claim stated that 
it was filed pursuant to judgment in 
fraudulent conveyance action.—Liuz- 
za v. Bell, 104 R2d 1095, 40 Cal.App. 
2d 417. 

60. Iowa.—Davis v. Shawhan, 34 
Iowa 91. 

Miss.—Robertson v. Demos, 23 Miss. 
298. 

Tex.—Hall v. McCormick, 7 Tex. 269. 
el. Cal.—Corporation of America v. 
Marks, 73 P.2d 1216, 10 Cal.2d 218, 
114 A.L.R. 1162. 

24 C.J. p 332 note 61. 

62. Ala,—Ready v. Thompson, 4 
Stew. & I\ 62. 

Ark.—Keith v. Parks, 31 Ark. 664. 
Fla.—Union Bank v. Powell, 3 Fla. 
175, 52 Am.D, 367. 

63. Tex.—Cole v. Robertson, 6 Tex. 
356, 55 Am.D, 784. 

64. Cal.—Brennan v. Brennan, 4 P. 
561, 65 Cal. 517. 

65. Wash,—Wynne v. Harvey, 186 
P. 310, 109 Wash. L 

24 C.J. p 332 note 66. 
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Where defendant died pending ap¬ 
peal of judgment against him, and 
his administratrix was substituted 
as defendant, the judgment as affirm¬ 
ed was one against the administra¬ 
trix in her representative capacity 
so as to render presentment unnec¬ 
essary.—Wynne v. Harvey, supra. 

66. Mo.—Wahl v. Murphy, 99 S.W. 
2d 32—Sanders v. Savage, 129 S.W. 
2d 1061, 234 Mo.App. 9. 

24 C.J. p 322 note 67. 

67. Wis.—In re Gillen, 171 N.W. 758, 
169 Wis. 58. 

68. U.S.—U. S. v. Summerlin, 60 S. 
Ct. 1019, 310 U.S. 414, 84 L.Kd. 
1283, reversing 191 So. 842, 140 
Fla. 475, certiorari granted 60 S, 
Ct. 714, 309 U.S. 647, 84 L.Ed. 1000. 

Fla.—U. S. v. ESmbrey, 199 So. 41, 
145 Fla. 277. 

24 C.J, p 825 note 16. 

69. Idaho.—U. S. v. Hailey, 3 R 
263, 2 Idaho (Hash.) 22. 

70. Fla.—Brooks v. Federal Land 
Bank of Columbia, 143 So. 749, 
106 Fla. 413. 

Idaho.—U. S. v. Hailey, 8 R 263, 2 
Idaho (Hash.) 22. 
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ed, 71 although this has been denied, 72 and it is some¬ 
times expressly required by statute that debts due 
to the state be paid without presentation to the pro¬ 
bate court for allowance. 73 A claim for a debt due 
to a county must be presented. 74 

The more general view is that the requirement of 
presentation does not apply to claims for taxes and 
assessments, whether assessed before or after the 
death of decedent, 75 but there is also support for the 
view that a presentation of such a claim is proper 76 
and necessary. 77 

A mortgagee who has paid taxes, as provided for 
in a mortgage made by decedent, after presentation 
of the claim founded on the note and mortgage, may 
be allowed reimbursement on foreclosure without 
presentation of his claim, 73 and, where an adminis¬ 
trator sold land to a purchaser agreeing to pay over¬ 
due taxes, the duty to make payment did not depend 
on the formal allowance of the purchaser's claim 
for such taxes. 79 It has been held, however, that 
where a purchaser to whom decedent in his lifetime 
conveyed land by warranty deed has been compelled 
to pay taxes which were a lien on the property at 
the time of the conveyance, his claim for reimburse¬ 
ment must be presented. 80 


§ 400. - Contingent, Unmatured, and Un¬ 

liquidated Claims 

a. Contingent claims 

b. Unmatured claims 

c. Unliquidated claims 

a. Contingent Claims 

While under some statutes contingent claims may 
and should be presented within the time limited for 
other claims, other statutes do not require presentation 
within such time in order to permit enforcement when 
the liability thereafter becomes fixed, although some¬ 
times it is required that the claim be presented within 
a specified time after it becomes absolute. 

Under some statutes it is not necessary to present 
contingent claims, but they may be enforced when¬ 
ever the liability becomes fixed by the happening of 
the contingency, even though this occurs after the 
time limited for presentation. 81 However, this rule 
is often limited either by the express provisions of 
the statutes or by the decisions, so that the require¬ 
ment of the statute does not apply while the claim 
remains contingent, but begins to run on the hap¬ 
pening of the contingency which fixes the liability, 
or at the time when the claim accrues, even though 
this date is after the expiration of the general period 


71. Kan.—In re Dotson’s Estate, 119 
P.2d 518, 154 Kan. 561—Board of 
Com’rs of Greeley County v. Hor¬ 
ace State Bank, 9 P.2d 986, 987, 
135 Kan. 126, citing Corpus Juris. 

Wash.—In re Rhodes, 83 P.2d 896, 
196 Wash. 618. 

24 C.J. p 325 note 19. 

Statute relieving - the state from 
the statute of limitations does not 
relieve the state from the obligation 
to perform the ‘‘condition precedent” 
on which the right to enforce a claim 
against an estate is made to depend, 
that is, to file a claim within the 
prescribed time.—Bahr v. Zahm, Ind., 
37 N.E.2d 942. 

72. U.S.—U. S. v. Hoar, C.C.Mass., 
26 F.Cas.No.15,3’73, 2 Mason 311. 

Miss.—Parmilee v. McNutt, 9 Miss. 
179. 

73. Mo.—State v. Tittmann, 15 S.W. 
936, 103 Mo. 553. 

74. Iowa.—In re Jacob, 93 N.W. 94, 
119 Iowa 176. 

75. Wis.—In re Adams’ Estate, 272 
N.W. 19, 21, 224 Wis. 237, 109 A.L. 
R. 1364, quoting Corpus Juris. 

24 C.J, P 325 note 23. 

76. Neb.—In re Badberg’s Estate, 
264 N.W. 467, 130 Neb. 216. 

77. Conn.—Sherwood v. City of 
Bridgeport, 195 A. 744, 123 Conn. 
348. 

Ill.—Stone v. Board of Review of 
Pike County, 188 rt.Er. 43L0, 354 IU. 
286 . 


Pa.—In re Thompson’s Estate, 197 
A. 547, 130 Pa.Super. 263. 

24 C.J. p 325 note 24. 

78. Cal.—Humboldt Savings & Loan 
Soc. v. Burnham, 43 P. 971, 111 
Cal. 343—German Savings & Loan 
Soc. v. Hutchinson, 8 P. 627, 68 
Cal. 52.‘ 

79. Mo.—Riley v. Akin, 45 S.W.2d 
122, 226 Mo.App. 735. 

80. Utah.—Clayton v. Dinwoodey, 
93 P. 723, 33 Utah 251, 14 Ann.Cas. 
926. 

24 C.J. p 325 note 26. 

81. Ala.—Murwin v. Birmingham 
Trust & Savings Co., 18 5 So. 756, 
759, 237 Ala. 100, citing Corpus 
Juris. 

Ga.—Hearn v. Durrence, 125 S.E. 794, 
33 Ga.App. 296. 

Ill.—Groesbeck v. Beaupre, 30 N.E. 
2d 531, 307 Ill.App. 215—Pearce v. 
Walker, 229 Ill.App. 133—Whitte- 
more v. Weber, 217 Ill.App. 628. 
Miss.—Sledge & Norfleet Co. v. Dye, 
106 So. 519, 140 Miss. 779. 

Mo.—Kirk v. Metropolitan Life Ins, 
Co., 38 S.W.2d -519, 225 Mo.App. 
756—Boatmen's Bank v. Vandiver, 
App., 28^ S.W. 144. 

24 C.J. p 327 note 29. 

, “Contingent liabilities” 

(1) Un4,er a statute requiring that 
“contingent liabilities” be presented 
at the ^anfie tints as other claims, it 
has been.hejci ,tjhat not q.11 contingent 
claims lpust be so, presented, so that 
presentation is not required , of 
claims ■yvhich did not, exist at the 


time of decedent's death, but arose 
thereafter as a liability against his 
estate.—Bates v. McGill, 272 N.W. 
535, 223 Iowa 62—Nichols v. Harsh, 
209 N.W. 297, 202 Iowa 117. 

(2) So the statute did -not bar ac¬ 
tion on bond brought against estate 
of deceased surety in hands of heirs 
and devisees who were bound by 
terms of bond, where action arose 
after death of decedent.—Baker v. 
Baker, 264 N.W. 116, 220 Iowa 1216, 
103 A.L.R. 995. 

(3) Where testator, who prede¬ 
ceased his wife, agreed that plaintiff 
should as compensation for services 
have one half of testator's property 
when testator and his wife were 
through with it, plaintiff's claim was 
not enforceable until the wife's 
death, and was not barred where 
presented after wife’s death within 
the time provided by statute.—In re 
Camp's Estate, 176 N.W. 795, 188 
Iowa 734. 

Estate not “fully administered” 

Under statute authorizing claim 
accruing after close of period for fil¬ 
ing claims to be presented at any 
time before estate is “fully admin¬ 
istered,” estate is not fully admin¬ 
istered where executors, who were 
also trustees of residuary estate, had 
taken over estate as trustees, but 
had not yet secured allowance of 
final account as executors.—Union 
Market Nat. Bank of Watertown v. 
Gardiner, 177 N.E. 68& 276 Mass. 

, 490, 79 A.L.R. 1512. . 
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limited for presenting claims, 82 or after the admin¬ 
istration has been closed or the estate settled, 83 
claims arising out of suretyship frequently calling 
for the application of this principle. 84 It has been 
held, however, that if there is no personal represen¬ 
tative when the claim accrues, the statute does not 
begin to run until an administrator is appointed. 85 


Notwithstanding the statute does not require the 
presentation of contingent claims at the same time 
as other claims, if a contingent claim becomes ab¬ 
solute within the time limited by the probate court 
for filing claims is must be presented within that 
time or be barred. 86 Similarly it has been held that 
a contingent claim which becomes absolute before 


82. Ala.—Dallas Compress Co. v. 

Dlepold, 88 So. 681, 205 Ala. 562. 
Mich.—In re Thayer's Estate, 177 N. 

W. 978, 210 Mich. 696. 

Mo.—Grig# v. Lively, 257 S.W. 187, 
214 Mo.App. 473. 

Okl.—Harmon v. Noflre, 267 P. 650, 
131 Okl. 1. 

Wis.—Schafer v. Beilin Memorial 
Hospital of Wisconsin Conference 
of Methodist Episcopal Church, 
264 N.W. 177, 219 Wis. -495—In re 
Bienonstok's Estate, 242 N.W. 572, 
208 Wis. 676. 

24 C.J. p 327 note 30, p 339 note 23. 

Claim capable of “exhibit” 

Under statute providing- that a 
claim not capable of being exhibited 
within time limited for creditors to 
present claims against deceased's es¬ 
tate may be presented at any time 
within one year after it shall be¬ 
come absolute, “exhibit" means to 
submit, as a document, to a court or 
officer in course of proceedings; to 
present or offer officially or in legal 
form; t*o bring as a charge; to file 
of record.—In re Edwards' Estate, 
294 N.W. 422, 138 Neb. 671. 

Accrual of claim and accrual of right 
of action 

(1) In some states the meaning of 
these statutory provisions concern¬ 
ing contingent claims Is not that a 
claim must be presented within a 
certain period after the right of ac¬ 
tion has accrued, but that it must 
be presented within that period aft¬ 
er the claim Itself has accrued. A 
claim may fall within the operation 
of the statute and thus require pres¬ 
entation, although the right of ac¬ 
tion thereon has not accrued; it is 
enough that a definite right to de¬ 
mand in the future exists. 

U.S.—Barth v. Roberts, O.C.A.Ala., 
297 F. 187. 

Term.—Nottingham v. Kent, App., 
155 S.W.2d 882. 

24 C.J. p 327 note 30 [b] (1). 

(2) In other jurisdictions the peri¬ 
od for presentation begins when the 
right of action accrues. 

Conn.—In re Cowles' Estate, 23 A. 
829, 61 Conn. *445. 

Mo.—Boatmen's Bank v. Olarahan, 
286 S.W. 146, 220 Mo.App. 332. 

24 C.J. p 327 note 30 [b] <2)-<6). 

<3) Claim against grantor's estate 
for breach of warranty accrued on 
breach.—McClure v. Pettyjohn, 145 
So. 473. 226 Ala. 156. 


Stockholder’s liability I 

Statute providing that claim must I 
be presented within six months after 
it has matured where it was contin¬ 
gent at time of executor's qualifica¬ 
tion requires that claim for stock¬ 
holder’s liability be presented with¬ 
in six months after imposition of 
assessment regardless of time speci¬ 
fied for payment of assessment or 
extensions of such time.—Notting¬ 
ham v. Kent, Tenn.App., 155 S.W.2d 
882. 

83. U.S.—Leavenworth Savings & 
Trust Co. v. Newman, D.C.Mo.,, 52 
F.2d 813. 

Okl.—O'Neill v. Lauderdale, 195 P. 

121, SO Okl. 170. 

24 C.J. p 328 note 31. 

Recovery from heirs or devisees 
The statutory limitation of a spec¬ 
ified time from the granting of ad¬ 
ministration in which to exhibit 
claims against the estate does not 
apply to an action by a creditor of 
the decedent against the heirs, dev¬ 
isees, or legatees to subject proper¬ 
ty received by them from the estate 
to the payment of a claim, which, 
during the allowable period for filing 
against the estate, was a contingent 
liability only, but thereafter has be¬ 
come fixed. 

Conn.—State v. Northrop, 106 A 504, 
93 Conn. 558, 7 A.L.R. 1Q14. 

Ill.—Olsen v. Hartford Accident & 
Indemnity Co., 13 N.E.2d 159, 368 
Ill. 194, reversing In re Glauner's 
Estate, 7 N.K.2d 86, 289 Ill.App. 
245. 

In Wisconsin 

(1) The contingent claim provid¬ 
ed for by statute fixing time for fil¬ 
ing is one which accrues and be¬ 
comes absolute before the adminis¬ 
tration of the estate is closed and 
before a decree of distribution has 
been rendered by the county court; 
one which accrues thereafter need 
not be presented for allowance with¬ 
in the time fixed.—Banking Commis¬ 
sion of Wisconsin v. Best, 264 N.W. 
176, 219 Wis. 526—24 C.J. p 328 note 
31 [a], 

(2) Under the statute if a credi¬ 
tor, after a contingent claim has be¬ 
come absolute, presents It within the 
statutory period thereafter he can 
be paid only out of the assets still 
remaining in the hands of the per¬ 
sonal representative and not then 
lawfully distributed or applied to the 
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payment of other debts previously 
presented and allowed against the 
estate.—Logan v. Dixon, 41 N.W. 713, 
73 Wis. 533. 

(3) Where the estate has been ful¬ 
ly settled and the assets have been 
distributed before expiration of the 
time for filing a contingent claim 
which has become absolute, the cred¬ 
itors may recover from the heirs, 
devisees, or legatees who have re¬ 
ceived sufficient real and personal 
property from the debtor's estate.— 
Schafer v. Beilin Memorial Hospital 
of Wisconsin Conference of Metho¬ 
dist Episcopal Church, 264 N.W. 177, 
219 Wis. 495. 

84. Conn.—State v. Northrop, 106 A. 
504, 93 Conn. 558, 7 A.L.R. 1014. 

Iowa.—Baker v. Baker, 261 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 995. 
Ohio.—First Nat. Bank of Dillonvale 
v. Young, 9 Ohio App. 423. 

24 C.J. p 328 note 32. 

Claim against surety ou guardian’s 
bond, 

Neb.—In re Montgomery’s Estate, 
274 N.W. 487, 133 Neb. 153. 

24 C.J. p 328 note 32 [g]. 

A claim of a surety for contribu¬ 
tion from a cosurety is contingent 
until payment of the debt, at which 
time it accrues or becomes absolute, 
and where the cosurety dies before 
the debt is paid the presentation of 
such claim against the estate of the 
deceased cosurety is governed by 
the rule of the text.—Gibson v. Mit¬ 
chell, 16 Fla. 519—24 C.J. p 328 note 
32 [a], 

A claim of a surety for reimburse¬ 
ment from the principal debtor re¬ 
mains contingent until the surety 
pays the debt, and where the prin¬ 
cipal debtor dies before payment by 
the surety the period in which the 
surety must present his claim is 
computed from the time of pay¬ 
ment.—In re Bienenstok's Estate, 
242 N.W. 572, 208 Wis. 676—24 C.J. 
p 328 note 32 [b]. 

85. Conn.—Gay’s Appeal, 23 A 829, 
61 Coqn. 445. 

88. Iowa.—In re Angerer's Estate, 
210 N.W. -810, 202 Iowa 611, 
Minn.—In re Flewell, 276 N.W. 732, 
201 Minn. 407—Moore v. Boeck, 
207 N.W. 326, 166 Minn. 200. 

Vt—Kreichman v. Webster, 2 A 2d 
199, 110 Vt. 105. 

24 C.J. p 328 note 34 £bj. 
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final settlement of the estate must be presented be¬ 
fore such time, 87 although the fact that distribution 
has not yet occurred does not permit the presenta¬ 
tion and allowance of such a claim if it becomes ab¬ 
solute after expiration of the time fixed by statute 
within which the court may allow claims. 88 

On the other hand, some statutes requiring pres¬ 
entation of claims within a fixed period include, ei¬ 
ther expressly or by implication, contingent claims, 89 
any difficulty as to the amount and time of payment 
being obviated by some provision for the reserva¬ 
tion of sufficient assets to pay such claims when they 
shall accrue, see infra § 509. Some statutes provide 
that contingent claims which cannot be proved or al¬ 
lowed as debts may be presented with the proofs 
thereof to the probate court, or to the commission¬ 
ers for a report thereon, 90 and for an order for the 
retention of assets sufficient to meet the claim when, 
it accrues. 91 Under such statutes a claim which 
was contingent at the time of the debtor's death but 
became absolute before the expiration of the time 


limited for creditors to present their claims to the 
commissioners cannot thereafter, and while the com¬ 
mission remains open, be properly presented to the 
probate court for allowance as a contingent claim, 
but must be presented to the commissioners for al¬ 
lowance as an absolute debt; 92 but where the claim 
accrues or becomes absolute after the time for pres¬ 
entation to the commissioners has expired it may be 
presented to the personal representative within the 
time limited after its accrual. 93 

What claims are contingent . Within the meaning 
of the statutes relating to presentation of claims 
against a decedent's estate, a contingent claim is one 
under which the existence of any right or liability is 
not presently certain or absolute but is dependent on 
some future event which may or may not happen; 
if the right or liability exists independent of the 
event, the claim is absolute, notwithstanding until 
the happening of the event it may be uncertain in 
amount or unenforceable. 94 The contingency must 


87. Minn.—In re Flewell, 276 N.W. 
732, 201 Minn. 407—Ebert v. Whit¬ 
ney, 212 N.W. 29, 170 Minn. 102, 
51 A.L.R. 771—Hunt v. Burns, 95 
N.W. 1110, 90 Minn. 172. 

88. Minn.—In re Flewell, 276 N.W. 
732, 201 Minn. 407—In re Simons’ 
Estate, 255 N.W. 241, 192 Minn. 43. 

89. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming 1 , D.C., 25 F. 
Supp. 945. 

Cal.—Roach v. Hostetter, App., 119 
P.2d 749. 

Iowa.—In re Angerer’s Estate, 210 N. 

W. 810, 202 Iowa 611. 

N.H.—W. A. Emerson’s Sons v. 

Cloutman, 184 A. 609, 88 N.H. 59. 
S.D.—Le Sueur v. Quillian, 228 N.W. 
380, 56 S.D. 289. 

Wash.—Horton v. McCord, 291 P. 

717, 158 Wash. 563. 

24 C.J. p 328 note 34. 

“Contingent liabilities” 

Under a statute requiring the pres¬ 
entation of “contingent liabilities,” 
it is necessary to die a claim against 
the estate of a guarantor of an un¬ 
matured note.—Nichols v. Harsh, 209 
N.W. 297, 202 Iowa 117. 

Participation in inventoried assets 
Under some statutes a contingent 
claim must be presented within the 
statutory period in order that claim¬ 
ant may participate in the inven¬ 
toried assets; if the claim is not 
presented within that period the 
creditor will be confined to uninven¬ 
toried assets subsequently discov¬ 
ered, even though the claim does not 
accrue until the period has expired 
or he may enforce it against the de¬ 
ceased debtor’s heirs and devisees.— 
Pufahl v. Parks’ Estate, 57 S.Ct. 151, 
299 U.S. 217, 81 L.Ed. 133, affirming 


In re Park's Estate, 283 Ill.App. 95, 
certiorari granted Pupahl v. Parks’ 
Estate, 56 S.Ct. 749, 298 U.S. 649, -80 
L.Ed. 1378—24 C.J. p 328 note 34 [a]. 

In Nebraska 

(1) Under Comp.L.1913 § 8736 con¬ 
tingent claim against deceased’s es¬ 
tate had to be filed within statutory 
period, or it was forever barred; 
but this statute applied only to con¬ 
tracts subsequent to its date and 
claims on contracts executed prior 
to its date could be presented with¬ 
in a specified time after the contin¬ 
gency was resolved.—Johnson v. 
Larson, 216 N.W. 895, 56 N.D. 207. 

(2) Under a later statute provid¬ 
ing that a claim not capable of be¬ 
ing exhibited within time limited 
for creditors to present claims may 
be presented any time within one 
year after it shall become absolute, 
a contingent claim capable of being 
exhibited must be presented to coun¬ 
ty court within time limited for cred¬ 
itors to file their claims.—In re Ed¬ 
wards' Estate, 294 N.W. 422, 138 Neb. 
671. 

In New York 

(1) Statute permitting creditor to 
file affidavit respecting contingent 
claim against ’ estate does not re¬ 
quire that claim be presented within 
time fixed for filing of claims gener¬ 
ally in order not to be barred.—In 
re McIntyre’s Estate, 259 N.Y.S. 73, 
144 Misc. 177—In re Weissman’s 
Will, 250 N.Y.S. 500, 140 Misc. 360. 

(2) So a contingent claim for un¬ 
paid amount of bond and mortgage 
in process of foreclosure is entitled 
to same consideration, if presented 
after expiration of time given in no¬ 
tice, as it would be if presented be¬ 

171 


fore, if estate has not been distribut¬ 
ed.—In re Perkins' Estate, 204 N.Y. 
S. 667, 122 Misc. 593. 

(3) However, failure to file a 
claim as permitted by the statute 
releases the representative from lia¬ 
bility for distributing the estate 
without payment of the claim or 
without reserving sufficient assets to 
satisfy it should it later mature.— 
In re Brenner’s Estate, 13 N.Y.S.2d 
483, 171 Misc. 627, affirmed 15 N.Y. 
S.2d 136, 258 App.Div. 717, reargu¬ 
ment denied 16 N.Y.S.2d 531, 258 App. 
Div. 866—Durand v. Lipman, 1 N.Y. 
S.2d 468, 165 Misc. 615—In re Hor¬ 
ner's Estate, 268 N.Y.S. 74, 149 Misc. 
695. 

90. Mich.—Osmun v. Oakland Cir. 
Judge, 64 N.W. 949, 107 Mich. 27. 

24 C.J. p 329 note 36. 

91. Vt.—Kreichman v. Webster, 2 
A.2d 199, 110 Vt. 105. 

92. Vt.—Lytle v. Bond, 39 Vt. i388. 

93. Vt.—Atherton v. Fullam, 55 Vt. 
*388. 

94. Ala.—North Birmingham Amer¬ 
ican Bank v. White, 142 So. 47, 225 
Ala. 72. 

Mich.—In re Jeffers’ Estate, 261 N. 

W. 271, 272 Mich. 127. 

Minn.—In re Flewell, 276 N.W. 732, 
201 Minn. 407—State ex rel. First 
Minneapolis Trust Co. v. Fosseen, 
2-55 N.W. 816, 192 Minn. 108, 94 A. 
L.R. 1149—Minneapolis Trust Co. 
v. Birkholz, 215 N.W. 223, 172 

Minn. 231. 

N.D.—Graber v. Bontrager, 285 N. 

W. 865, 69 N.D. 300. 

Ohio.—Pierce v. Johnson, 23 N.E.2d 
993, 13-6 Ohio St 95, 125 A.L.R. 
867. 
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be one the happening of which is not within the con¬ 
trol of either party. 95 

b. Umnafrured Claims 

Generally claims not yet due but running to a certain 
maturity should be presented within the statutory period, 


but it is disputed whether this rule applies as to claims 
maturing after the time limited for presenting demands. 

As a general rule claims which are not yet due 
but run to a certain maturity should be presented 
within the statutory period. 96 This is sometimes 


R.I.—Kimball v. Kelly, 16 A.2d 491, 
reargument denied 18 A.2d 339. 

Vt.—Kreichman v. Webster, 2 A.2d 
199, 110 Vt. 105. 

Wis.—In re Walter's Estate, 198 N. 

W. 375, 183 Wis. 540. 

24 C.J. p 325 note 27. 

Obligation of payment 

"Where the courts use the words 
'contingent liability', they refer to 
the contingency of the obligation of 
payment, not the contingency of the 
amount of the claim or payment.”— 
Hess v. Bugbee, 178 A. 626, 628, .13 
N.J.Misc. 358. 

Surety or guarantor 

(1) The liability of a surety or 
guarantor on a contract for the mere 
payment of money is not contingent. 
—State ex rel. First Minneapolis 
Trust Co. v. Fosseen, 255 N.W. SI6, 
192 Minn. 108, 94 A.L.R. 1149—24 
C.J. p 323 note 27 [b] (1). 

(2) But the liability of a surety 
on a penal bond for the performance 
of certain duties by his principal Is 
contingent until tho condition of the 
bond is broken as in the case of a 
surety on the bond of an adminis¬ 
trator or guardian. 

Minn.—State ex rel. First Minneapo¬ 
lis Trust Co. v. Fosseen, supra. 
Neb.—In re Montgomery’s Estate, 
274 N.W. 487, 133 Neb. *153. 

N.D.—Graber v. Bontrager, 285 N.W. 
865, 69 N.D. 300. 

24 C.J. p 325 note 27 [b] (2)-(6). 
Warranty of title 

A claim for damages for breach 
of such a warranty is contingent 
until the property has been recovered 
from the buyer by a person holding 
a paramount title.—Dallas Compress 
Co. v. Llepold, -88 So. 681, 205 Ala. 
662 w 24 C,J. p 325 note 27 [13. 
liability on note 

Cl) Comaker’s claim for contribu¬ 
tion is "contingent claim.”—Johnson 
v. Larson, 216 N.W, 395, 56 N.D. 207. 

(2) However, a claim on demand 
note signed by decedent and others, 
on which interest was paid by others 
after decedent's death, was not a 
"contingent,” but an "uncondition¬ 
al,” claim.—North Birmingham 
American Bank v* White, 142 So. 47, 
225 Ala. 72. 

Mortgage indebtedness 

(1) Agreement to make future pay¬ 
ments on mortgage or on note se¬ 
cured by mortgage gives rise to pre¬ 
sent claim which is not contingent 
even though the indebtedness is as 
yet unmatured. 

Conn.*—Both v. Ravioh, 151 A 179, 
111 Conn. ’ 649, 74 AL.R. 364. 


Neb.—In re Larson's Estate, 293 N. 

W. 430, 138 Neb. 544. 

Wis.—In re Lathers’ Estate, 251 N. 

W. 466, 215 Wis. 151, mandate va¬ 
cated on other grounds 254 N.W. 

550, 215 Wis. 151. 

(2) Claim on mortgage Is not con¬ 
tingent because of the impossibility 
of determining whether there would 
be a deficiency until foreclosure, 
since there is an absolute indebted¬ 
ness for the total amount and the 
only uncertainty is as to the extent 
to which the total amount owing 
might be discharged on crediting the 
proceeds of the foreclosure sale. 

11-1.—Kimball v. Kelly, 16 A.2d 491, 

reargument denied 18 A.2d 339. 
Wis.—In re Landerud's Estate, 245 

N.W. 862, 209 Wis. 674. 

(3) Whore mortgagor died before 
maturity of mortgage notes, obliga¬ 
tion thereof was not contingent dur¬ 
ing period of administration, al¬ 
though the mortgage provided for 
acceleration of their maturity in the 
event of nonpayment of interest.— 
Straus Bros. Co. v. Rush, 241 IU.App. 
216. 

(4) According to some authority, 
however, mortgagee's claim against 
mortgagor’s estate prior to actual 
foreclosure Is merely "contingent 
and unliquidated,” within statute rel¬ 
ative to filing claims,—In re Weiss- 
man's Will, 250 N.T.S. 600, 140 Misc. 
360. 

(5) The rule just stated has been 
applied to mortgagee’s claim against 
a purchaser on his assumption of 
the mortgage on the land conveyed. 
—Field v. Thistle, 43 A. 1072, 58 N. 
J.Eq. 339, affirmed 46 A. 1099, 60 N. 
J.Eq. 444—21 C.J. p 325 note 27 [ZJ. 

Installments due under contract 

Claim against estate for future In¬ 
stallments due under land contract 
was held not "contingent.”—In re 
Jeffers' Estate, 261 N.W. 271, 272 
Mich. 127. 

| Stockholders’ liability 

(1) A claim against an estate 
based on a stockholder's double lia¬ 
bility is "contingent” until an as- 
sessment has been made by com¬ 
missioner of banks.—In re Flewell, 
276 N.W. 732, 20*1 Minn. 407. 

(2) Corporation’s creditor invoking 
statute making treasurer liable for 
corporate debts was held "creditor” 
of deceased treasurer within statute 
governing time within which claims 
should be presented.—Union Market 
Nat. Bank of Watertown v. Gardi¬ 
ner, 177 N.B. 682, 276 Mass. 490, 79 
AL.R. 1512. 


(3) Nature of other forms of 
stockholder’s liability see 24 C.J. p 
325 note 27 [q]. 

Claims for indemnity are contin¬ 
gent until the person entitled to be 
indemnified has been damaged.—In 
re Bienenstok’s Estate, 242 N.W. 
572, 208 Wis. 676—24 C.J. p 325 note 
27 [z]. 

Claim dependent on action of court 

(1) In some states claims depend¬ 
ing for their validity on the action 
of a court are deemed contingent.— 
O'Neill v. Lauderdale, 195 P. 123, 80 
Okl. 170—24 C.J. p 325 note 27 Th] 
( 2 ). 

(2) In other states such claims are 
not regarded as contingent.—Jorgen¬ 
son v. Larson, 88 N.W. 439, 85 Minn. 
134—24 C.J. p 325 note 27 [hj (1). 

(3) Claim based on testatrix' vio¬ 
lation of agreement to bequeath her 
estate to claimant, which was re¬ 
jected was not “contingent” within 
statute because at time of rejection 
there was pending action by claim¬ 
ant seeking to enforce against exe¬ 
cutor a trust arising out of alleged 
agreement, since claimant could not 
change nature of existing claim by 
prosecuting doubtful action.—Luders 
v. Security Trust & Savings Bank, 
35 P.2d 1045, 140 Cal.App. 725. 

95. Ill.—Sanders v. Merchants* State 
Bank of Centralia, 182 N.E. 897, 
340 Ill. 647. 

96 . Cal.—Roach T. Hostetter, App., 
119 P.2d 749—Lesser v. Pomin, 39 
P.2d 451, 3 Cal.App. 117. 

Conn.—Roth v. Ravich, 151 A. 179. 

Ill Conn. 649, 74 A.L.R. 364. 
Iowa.—In re Prunty's Estate, 207 N. 

W. 785, 201 Iowa 670. 

Mich.—In re Jeffers* Estate, 261 N. 

W. 271, 273 Mich. 127. 

Minn.—Stitz v. Ryan, 256 N.W. 173, 
192 Minn. 297, 94 A.L.R. 886—State 
ex rel. First Minneapolis Trust Co. 
v. Fosseen, 256 N.W. 816, 192 Minn. 
108, 94 AL.R. 1149. 

Mont.—Nathan v. Freeman, 225 P. 

1015, 70 Mont 259, 41 A.L.R. 138. 
Neb.—In re Larson's Estate, 293 N. 

W. 430, 138 Neb. 544. 

N.H.—W. A Emerson’s Sons v. 

Cloutman, 184 A. 609, 88 N.H. 69. 
Okl.—McCoy V. Spears, 99 F.2d 153, 
186 Okl. 526. 

Wis.—Franklin v, Killilea, 104 N.W* 
993, 126 Wis. 88. 

2r4,C.J. p 329 note 39. 

Bent 

Although executor or administra¬ 
tor may become personally liable as 
assignee for rent accruing during 
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required although the claims will not mature within 
the time limited for presenting demands; 97 but un¬ 
der other statutes presentation'of such claims prior 
to maturity is not required 98 Where a claim has 
been presented and exhibited before the time when 
payment is due, it is unnecessary to present and ex 
hibit it again after maturity." 

Interest . A statute providing that no interest ac¬ 
cruing after his death shall be allowed on any claim 
against decedent’s estate, unless the claim is pre¬ 
sented to the personal representative within one 
year after his appointment, has been held not to ap¬ 
ply to a claim not due until after the appointment 
of the administrator. 1 

c. Unliquidated Claims 

Authorities differ as to whether it Is necessary to 
present unliquidated claims arising out of contract. 


While it has been held necessary to present un¬ 
liquidated claims arising out of contract, 2 there is 
also authority for the view that unliquidated claims 
need not be presented. 2 

§ 401 . - Claims Arising after Death of 

Decedent 

Statutes of nonclaim usually apply only to claims 
existing against the decedent in his lifetime and do not 
require the presentation of claims coming into existence 
after his death. 

The statutes of nonclaim usually apply only to 
claims which existed against decedent in his life¬ 
time, and do not require the presentation of claims 
which come into existence after his death, 4 as, for 


his occupancy, no actioh can be 
maintained against him in his repre¬ 
sentative capacity except on proper 
claim, duly presented, for rent under 
original lease.—Lesser v. Pomin, 39 
P.2d 451, 3 Cal.App. 117—24 C.J. p 
329 note 39 [d]. 

Assumption of mortgage 

Taxes, mortgages, and interest 
thereon assumed by vendee were 
debts arising in his lifetime, required 
to be presented, although entire 
amount was not due at time of ven¬ 
dee's death, contract was binding on 
his heirs and executor, and latter 
made report of his doings concern¬ 
ing it.—In re Fatland’s Estate, 198 
N.W. 785, 197 Iowa 1231. 

Certain time after death 

Absolute agreement to pay a cer¬ 
tain amount three years after death 
must be presented before estate is 
fully administered.—Thompson v. 
Owen, 144 N.E. 216, 249 Mass. 229. 
Accrued claim 

(1) A claim which will certainly 
become due is an "accrued" claim 
within the meaning of a statute, re¬ 
quiring' claims to be presented with¬ 
in a certain time after they have 
accrued.—Barth v. Roberts, C.C.A. 
Ala., 297 F. 187—24 C.J. p 329 note 
39 [c]. 

(2) A statutory provision exempt¬ 
ing from the requirement of imme¬ 
diate presentation claim's which "ac¬ 
crue or become absolute” at any time 
sifter the time limited for the pre¬ 
sentation of claims has been h'eld 
to apply'oply to contingent claims 
and not to absolute claims maturing 
after the limited period.—In re Lath- 
srs’ Estate, 254 N.W. £50, 215 Wis. 
151, vacating mandate 251 N,W. 466, 
215 Wis. 151—Michel Brewing Co. v. 
Wightman, 73 N.W. 316, 97 Wis, .667. 

97. I]LL—Beebe v. Kirkpatrick, 152 

N.E. 539, 321 TIL 612, ¥7 !a!L.R. 891. 


Mass.—Thompson v. Owen, 144 N.E. 

216, 249 Mass. 229. 

N.J.—Hess v. Bugbee, 178 A. 626, 13 
N.J.Misc. 358. 

24 C.J. p 330 note 40. 

Supplemental statement 

Payments in lieu of alimony fall¬ 
ing due after time for filing claims 
against husband's estate and before 
closing administration could be pre¬ 
sented as statement supplemental to 
original claim, without notice.—Min¬ 
neapolis Trust Co. v. Birkholz, 215 
N.W. 223, 172 Minn. 231. 

Presentation of claim held not pre¬ 
mature 

Claim against estate of deceased 
stockholder on agreement guarantee¬ 
ing bank against loss on doubtful 
assets, for privilege . of carrying 
them as receivables 4 for eighteen 
months, was not premature, because 
filed before such period had expired. 
—In re Prunty's Estate, 207 N.W. 
785, 201 Iowa 670. 

96. Conn.—Middletown Fourth Ec- 
. clesiastical Soc. v. Mather, 15 
Conn. 587. 

24 C.J. p 330 note 41. 

99. Conn.—Pease v. Phelps, 10 Conn. 
62. 

1. Ky.—Kentucky Title Co. v. Eng¬ 
lish, 50 S.W. 968, 20 Ky.L. 2024- 
Pepper v. Harper, 47 S.W. 620, 20 
Ky.L. 837. 

2. R.I.—Kimball v. Kelly, 16 A. 2d 
491, reargument denied 18 A. 2d 
339. 

24 C.J. p 330 note 46. 

Unliquidated claims based on tort 
see supra § 398. 

3. Tex.—Allen v. Denk, Civ.App., 87 
S.W.2d 303. 

24 C.J. p 330 note 47. 

Partnership accounting 

Statute of nonclaim is' not avail¬ 
able to one of partners-to bar appro¬ 
priate accounting of partnership be- 

t 


fore amount dne, as between part¬ 
ners, is ascertained.—Clark v. Mof¬ 
fett, 18 P.2d 555, 136 Kan. 711, cer¬ 
tiorari denied 54 S.Ct. 61, 290 U.S. 
642, 78 L.Ed. 558, rehearing denied 
54 S.Ct. 227, 290 U.S. 602, 78 L.Ed. 
528. 

Liquidation of claim 

Before a creditor could assert its 
claim concurrently with the other 
creditors of a succession, "it was 
necessary that it be liquidated; that 
is to say, established by proof”.— 
Succession of Ott, 162 So. 642, 643, 
182 La. 850. 

4. U.S.—Drain v. Stough, C.C.A. 
Wash., 61 F.2d 668, 87 A.L.R. 490. 

Cal.—Swanson v. Siem, 12 P.2d 1053, 
1056, 124 Cal.App. 519, citing Cor¬ 
pus Juris. 

Iowa.—Daniel v. Best, 279 N.W. 374, 
224 Iowa 1348. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 22 P.2d 175, 94 
Mont. 165. 

Neb.—In re Gifford's Estate, 275 N. 
W. 273, 277, 133 Neb. 331, quoting 

Corpus Juris. 

N.M.—Tierney v. Shakespeare, ' 284 
P. 1019, 1020, 34 N.M. 501, quot¬ 
ing Corpus Juris. 

5. D.—Hirning v. Kurle, 223 N.W. 
212, 54 S.D. 334. 

Utah.—Wasatch Livestock Loan Co. 
v. Nielson, 56 P.2d 613, 90 Utah 
307, amended on other grounds 61 
P.2d 616, 90 Utah 331. 

Wash.—Storlie v. Sachse, 5 P.2d 342, 
344, 165 Wash. 291, citing Corpus 
Juris —Johnson v. National Bank 
of Commerce, 277 P. 79, 152 Wash. 
47. 

24 C.J. p 330 note 51. 

As liabilities of estate see supra §§ 
- 383-389. 

Claim for excess payment made to 
adnUnistrator on note owing. to der 
ceased need not be presented.—Far- 
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example, claims for funeral expenses 5 or adminis¬ 
tration expenses, 6 or claims based on contracts en¬ 
tered into by the executor or administrator. 7 

On the other hand, some statutes which provide 
that such claims shall be charges against the estate 
require that they shall be presented to the probate 
court for inspection and allowance, 8 at least in or¬ 
der to preserve priority in payment provided for by 
the statute. 9 It has been considered that even 
though presentation of such claims is not required, 
they may be presented for the purpose of obtaining 
an order directing the representative to pay them as 
expenses of administration, 10 and where claimant 
has an election to look to the representative per¬ 
sonally or to the estate, he must present the claim 


if he wishes to assert it against the estate. 11 
§ 402. - Claims of Representative 

Under some statutes a representative holding a claim 
against the estate must present it for allowance within 
the statutory period, but under other statutes he may 
assert his claim in the course of an accounting, regard¬ 
less of the nonclaim statute, unless the estate is in¬ 
solvent. 

Under some statutes the only difference between 
the claims held by the executor or administrator 
against the estate and those held by others is that 
the presentation and proof should be made directly 
to the court or a judge thereof or to commissioners 
in the first instance, the representative, as well as 
other claimants, being required to make presentation 
within the time limited by statute. 12 However, the 


ris v. Edmondson, 192 So. S25, 187 
Miss. 214. 

Executory contracts of deceased 

(1) According; to some decisions, 
statutes of nonclaim have no appli¬ 
cation to obligations arising after 
decedent's death by reason of the 
administrator's breach of executory 
contracts of deceased.—Nathan v. 
Freeman, 225 P. 1015, 70 Mont. 259, 
41 A.L.R. 138. 

(2) However, it has been held that 
claim for executors' breach of de¬ 
ceased's employment contract must 
be timely presented to executors like 
other claim arising out of obligation 
of deceased during lifetime and it 
cannot be regarded as an obligation 
incurred in course of administration. 
—Horton v. McCord, 291 P. 717, 158 
Wash. 563. 

Default by heir 

Vendees' claim for refund of pur¬ 
chase money was not barred by fail¬ 
ure to file claim against estate of 
vendor whose heir defaulted, since 
claim arose after vendor's death.— 
Hurdick v. Kerkovecz, 254 P. 684, 81 
Cal.App. 786. 

Liability um stockholder 

(1) A claim, arising after dece¬ 
dent’s death, based on his liability 
as a stockholder for the debts of a 
bank or other corporation need not 
be presented. 

Cal.—Miller v. Katz, 102 P. 946, 10 
Cal.App. 576. 

Mich.—In re Graham’s Estate, 267 
N.W. 629, 276 Mich. 321—Lawrence 
v. DeBoer, 262 N.W. 660, 273 MUh. 
172. 

(2) However, there is authority to 
the contrary, on the theory that 
the contract by which decedent be¬ 
came the owner of stock cast a lia¬ 
bility on him personally, and on his 
death the liability became one 
against his estate.—In re Beasley’s 
Estate, 11 N.E.2d 60, 104 Ind.App. 
812. 

& Ariz.—Iiowry v. Crandall, 8S P. 


2d 1003, 52 Ariz. 501, 120 A.L.R. 
271. 

Minn.—Barrett v. Heim, 188 N.W. 
207, 152 Minn. 147. 

Miss.—Lee v. Lee's Estate, 191 So. 
661, 186 Miss. 636—Tom E. Taylor 
Undertaking Co. v. Smith’s Estate, 
183 So. 391, 183 Miss. 45—Gaulden 
v. Ramsey, 85 So. 109, 123 Miss. 1. 
N.J.—Young v. Conover, 199 A. 390, 
120 N.J.Law 267. 

Wis.—In re Kelly’s Estate, 198 N. 

W. 280, 183 Wis. 485. 

24 C.J. p 330 note 51. 

Expenses of last illness 

(1) It has been held that medical 
expenses of last Illness need not be 
presented since they are claims in¬ 
curred in connection with burial of 
decedent.—Lee v. Lee’s Estate, 191 
So. 661, 186 Miss. 636. 

(2) According to other authority, 
however, claims for services ren¬ 
dered in last sickness must be pre¬ 
sented. 

Ariz.—Lowry v. Crandall, 83 P.2d 
1003, 52 Ariz. 601, 120 A.L.R. 271. 
Ohio.—Devers v. Schreiber, 198 N.E. 
601, -50 Ohio App. 442. 

6. Ill.—In re Nonnast's Estate, 21 
N.E.2d 79 6, 300 111,App. 537, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 251, 
374 Ill. 248. 

N.M.—In re Kenney’s Estate, 72 P.2d 
27, 41 N.M. 576, 113 A.L.R. 403. 

Collecting assets 

Claims arising as part of adminis¬ 
trator's work in collecting assets 
need not be filed.—Plummer v. Light, 
i 247 P. 1022, 139 Wash. 670. 

i Attorney’s claim 

Attorney's claim arising in admin¬ 
istration of estate was not lost for 
want of presentation and allowance. 
Idaho.—Miller v. Monroe, 300 P. 362, 
*50 Idaho 726. 

Mo.—In re Carlin's Estate, 47 S.W.2d 
213, 226 Mo.App. 622, 

Wash.—Drain v. Wilson, 200 P. 581, 
117 Wash. 34. 
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7. Neb.—In re Gifford's Estate, 275 
N.W. 273, 133 Neb. 331. 

Tex.—Moses v. Chapman, Civ.App., 
280 S.W. 911. 

Assumption of mortgage 

Statute requiring filing of contin¬ 
gent or unliquidated claims existing 
"at the death of any person" is inap¬ 
plicable to claim which has not been 
incurred by decedent but is a direct 
obligation of executors, as in the 
case of a mortgage indebtedness as¬ 
sumed by them after expiration of 
time for filing claims against es¬ 
tate.—In re Riordon's Will, 296 N.Y. 
S. 337, 251 App.DIv. 305. 

Operation of business 

Where administratrix continued de¬ 
cedent's private banking business, it 
was unnecessary that claims for de¬ 
posits made during continued opera¬ 
tion should be filed and allowed.—In 
re Harsh's Estate, 218 N.W. 537, 207 
Iowa 84. 

8. Ind.—Stults v. Forst, 34 N.E. 
1125, 135 Ind. 297. 

24 C.J. p 331 note 52. 

Attorney’s fees 

(1) Attorney could not recover 
from executor for breach of con¬ 
tract of employment binding estate, 
where no claim against estate had 
been presented.—Chapman v. Pit¬ 
cher, 276 P. 1008, 207 Cal. 63. 

(2) Claim for attorney's fees of 
heir who contested claim against es¬ 
tate with partial success should be 
presented to probate court for al¬ 
lowance.—Koelble v. Runyan, 158 N. 
B. 279, 25 Ohio App. 426. 

8. Ark.—Burns v. Wegman, 138 S. 

W.2d 389, 200 Ark. 225, 
la Ark.—Yarborough v. Ward, 34 
Ark. 204. 

11. Tex.—Gammage v. Rather, 46 
Tex. 105—Price v. Melvre, 25 Tex. 
769, 78 Am.D. 558. 

13- Ala.—Grist v. Carswell, 165 So. 
102, 231 Ala. 442—Davis v. Harris, 
101 So. 458, 311 Ala. 679. 

La,—Smith V. SheheV App., 144 So. 
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executor or administrator is required to present only- 
money demands, and not a claim for specific proper¬ 
ty 13 or for the enforcement of security held by 
hkn ; 14 and statutes limiting the time for the filing 
of claims have been held not to restrict recovery on 
claims for disbursements made in the course of ad¬ 
ministration of the estate. 15 Where a temporary 
administrator’s appointment did not include the pow¬ 
er to pay claims against the estate, his failure to file 
a personal claim within the prescribed time after 
qualification did not bar the claim. 16 

As appears infra § 462, under some statutes the 
executor or administrator is accorded a full right of 
retainer of the assets, whether as to his own claim 
as an ordinary creditor against decedent, or such de¬ 
mands as arise on his behalf in the due course of 
administration; and he is permitted, regardless of 
the nonclaim barrier, to assert and prove his own 


ADMINISTRATORS § 403 

I claim in the course of an accounting, 17 unless the 
estate is insolvent. 13 

Where all the persons interested in the estate as¬ 
sent to the claim of the executor or administrator he 
need not make formal proof of his claim. 13 

§ 403. - Secured Claims 

Although there is authority to the contrary, it is 
generally held that a secured creditor need not present 
his claim for allowance in order to preserve his right 
to enforce the security; but presentation is generally 
required where recovery is sought out of the general 
assets of the estate, although authorities differ as to 
this requirement in the case of a claim by heirs to have 
land exonerated from a mortgage. 

According to the weight of authority, a creditor 
whose claim is secured by mortgage, pledge, or any 
specific lien need not present his claim for allowance 
in order to preserve his right to subject the proper- 


750, amending 143 So. 339, answers 
conformed to 143 So. 338, 175 La. 
394. 

Mont.—in re Rodgers' Estate, 217 P. 
678, 68 Mont. 46. 

N.Y.—In re Cordier's Estate, 6 N.Y.S. 
2d 270, 168 Misc. 577—In re Gray’s 
Estate, 290 N.Y.S. 603, 160 Misc. 
710—In re Kearns’ Will, 249 N.Y. 
S. 340, 139 Misc. 877—In re Flood’s 
Estate, 230 N.Y.S. 774, 133 Misc. 
72, supplemented 230 N.Y.S. 781, 
133 Misc. 77—In re Roos’ Estate, 
230 N.Y.S. 330, 132 Misc. 749—In 
re Carlson’s Estate, 230 N.Y.S. 329, 
132 Misc. 748. 

Pa.—In re Zimmerman’s Estate, 18 
Pa.Dist. & Co. 100, 48 Montg.Co. 
L. 170. 

Tex.—Jackson v. Fielder, Com.App., 
15 S.W.2d 557, affirming, Civ.App., 
7 S.W.2d 170. 

Wash.—In re Sykes’ Estate, 118 P.2d 
961. 

24 C.J. p 331 note 55. 

Purpose of statute 

The statute providing that, if an 
executor or administrator is a cred¬ 
itor of decedent, he shall file his 
claim with the clerk, was conceived 
for purpose of simplifying procedure 
in the matter of disposing of claims 
which the judge has rejected.—Tan¬ 
ner v. Best’s Estate, 104 P.2d 1084, 
40 Cal.App.2d 442. 

That executor was secured creditor 
did not relieve him of necessity of 
presenting claim in order to secure 
payment from general assets of es¬ 
tate.—In re Wear’s Estate, Cal.App., 
113 P.2d 732. 

Demand 

An administrator having a claim 
against the estate need not make a 
demand of himself, as it Would he 
Idle to require him to do so.—Bai¬ 
ley’s Adm’r v. Hampton Grocery Co., 
224 S.W. 1067, 189 Ky. 261. 


Delayed notice 

Administrator could not delay in 
his duty to make prompt publication 
of notice to creditors and thereafter 
take advantage of delay in his own 
behalf, so that, where he did not 
file his individual claim within six 
months after notice to creditors 
should have been given, probate of 
claim was nullity.—McDowell v. Mi¬ 
nor, 130 So. 484, 158 Miss. 360. 
Presentation held proper 

Executor’s claim filed with clerk 
of superior court within six months 
after date of first publication of no¬ 
tice to creditors was not barred, not¬ 
withstanding claim was not present¬ 
ed to judge of court until after ex¬ 
piration of such time.—Connell v. 
Tack, 55 P.2d 1090, 185 Wash. 489. 

Several representatives 

(1) Under Probate Code § 703, the 
claim of one of two coexecutors of 
an estate was not required to he pre¬ 
sented to the other coexecutor be¬ 
fore it was approved by the probate 
court.—In re Norins’ Estate, 108 P. 
2d 64, 41 Cal.App.2d 933. 

(2) Contra, under earlier statutory 
provision.—Gallivan v. Jones, Cal., 
102 F. 423, 42 C.C.A. 408. 

In Iowa 

(1) On executor's final report and 
administrator’s accounting, execu¬ 
tor’s claim against estate, not filed 
with estate, and without evidence 
sustaining it could not be allowed.— 
In re Manning’s Estate, 244 N.W. 
860, 215 Iowa 746. 

(2) It has been held, however, that 
individual claim of administrator be¬ 
ing just and valid was properly al¬ 
lowed and paid, although not filed. 
—In re Atkinson, 232 N.W. 640, 210 
Iowa 1245. 

13. Cal;—Tanner v. Best’s Estate, 

104 P.2d 1084, 40 Cal.App.2d 442. 
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14. Miss.—Howell v. Ott, 180 So. 
52, 182 Miss. 252, suggestion of er¬ 
ror overruled 181 So. 740, 182 Miss. 
252. 

Mortgage 

Requirement that representative 
present proof of personal claims 
against estate does not apply to 
mortgages held by representative.— 
In re Lawrence’s Estate, 255 N.Y.S. 
748, 143 Misc. 79. 

15. Ala.—Foster v. Foster, 121 So. 
80, 219 Ala. 70. 

N.M.—In re Kenney’s Estate, 72 P. 
2d 27, 41 N.M. 576, 113 A.L.R. -403. 

16. Tex.—Weadock v. State, 36 S. 
W.2d 757, 118 Tex.Cr. 537. 

17. Me.—In re Palmer, 86 A. 919, 
110 Me. 441. 

24 C.J. p 331 note 57. 

18. Mass.—Newell v. West, 21 N.E. 
954, 149 Mass. 520—Green v. Rus¬ 
sell, 132 Mass. 536. 

19. N.Y.—Ledyard v. Bull, 2.3 N.E. 
444, 119 N.Y. 62—In re Smithes Es¬ 
tate, 8 N.Y.S.2d 383, 169 Misc. 615. 

Practice should be encouraged 

The use of a duly acknowledged 
consent, by those sui juris, to the 
payment of the personal claims of 
an executor or administrator against 
the estate, should be encouraged.—In 
re Smith’s Estate, supra. 

Release by residuary legatee 

Where all bequests of testatrix 
had been paid in full except the be¬ 
quest of the residue of the estate, 
and the residuary legatee executed 
a consent reciting that the residuary 
legatee consented to a certain pay¬ 
ment by the executor to himself for 
a personal claim against the estate, 
the demonstration was adequate to 
justify the allowance of the claim 
without the submission of testimon¬ 
ial proof usually requisite under the’ 
statute.—In re Smith's Estate, supra. 
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ty covered by the lien to the satisfaction of his 
claim, 20 for the reason that such claims cannot in 
any just sense be considered claims against the es¬ 


tate, but the right to subject specific property to the 
claim arises from the contract of the debtor where¬ 
by he has during life set aside certain property for 


20. U.S.—Little v. Keaton, C.C.A. 
Okl., 38 F.2d 457, certiorari denied 
51 S.Ct. 26, 2S2 U.S. 847, 75 L.Ed. 
751—Spruill v. Reserve Loan Life 
Ins. -Co., D.COkl., 21 F.Supp. 889. 

Ala.—Esslinger v- Spragins, 183 So. 
•401, 236 Ala. 508—Faulk v. Money, 
181 So. 256, 236 Ala 69—Dirago v. 
Taylor, 150 So. 150, 227 Ala 271— 
Arbo v. State Bank of Elberta, 145 
So. 318, 226 Ala. 52—Rives v. Ca- 
bel, 104 So. 420, 213 Ala. 206. 

Ark.—Baskin v. ^Etna Life Ins. Co., 
70 S.W.2d 724, 190 Ark. -448-Bake 
v* Woodcock, 26 S.W.2d 84, 181 
Ark. 409—Arkmo Lumber Co. v. 
Cantrell, 252 S.W. 901, 159 Ark. 
445. 

Cal.—Silva v. Bias, App., 116 P.2d 
•406—In re Bailey's Estate, 109 P. 
2d 356, 42 Cal.App.2d 509—In re 
Naeg-ely's Estate, 88 P.2d 715, 31 
Cal.App.2d 470—Jacobson v. Mead, 
55 P.2d 1267, 12 Cal.App.2d 75, de¬ 
nying rehearing 55 P.2d 285, 12 

Cal.App.2d 75. 

Conn.—Kligerman v. Union & New 
Haven Trust Co., 18 A.2d 683, 127 
Conn. 622. 

Idaho.—Thurston v. Holden, 265 V. 
697, 45 Idaho 72 4—First Nat. Bank 
v. Commercial Union Assur. Co., 
Limited of London, Eng., 232 P. 
899, 40 Idaho 236. 

Ill.—Pickrel v. Boubet, 239 Ill.App. 
553. 

Ind.—Loftin v. Johnson, 24 N.E.2d 
•916, 216 Ind. 537—Hawkins v. First 
Nat. Bank, 165 N.E. 547. 201 Ind. 
228—Krauss v. Rich, 29 Ind. 379— 
Slaughter v. Foust, 4 Blaekf. 379. 

Kan.—Farmers A Merchants State 
Bank of Cawker City v. Higgins, 
89 P.2d 016, 149 Kan. 783—In re 
Baker's Estate, 187 P. 870, 106 

Kan. 326, rehearing denied 187 P. 
1119, 106 Kan. 326—Linn County 
Bank v. Grisham, 185 P. 54, 105 
Kan. 460. 

Ky.—Webb v. Trimble Bros., 136 S. 
W. 870, 143 Ky, 375. 

Mich.—Gibson v. Agricultural Life 
Ins. Co. of America, 276 N.W. 450, 
282 Mich. 282. 

Miss.—Howell v. Ott, 180 So. 52, 182 
Miss. 252, suggestion of error 
overruled 1$1 Bo* 740, 183 Miss* 
252. 

Mo.—Rice's Estate v. Hudson, App., 
225 S.W. 111, 

Mont—Mathey Mathey, 98 P.2d 

372, 109 Mont. 1 467—In re Steven* 
son's B’state, 289 P. 566, 87 Mont. 
•486—Sthte v. District Court of 
Nineteenth Judicial Bist. in and 
tot T&ote ‘ County, 245 P. 529, 76 
Mont. 143, 

Crawford State !Ban|k v, Mc- 
Bwen, 5*72 jN.lfo /$26, „X3af.Neb* ,399, 


N.M.—In re Kenney’s Estate, 72 P. 

2d 27. 41 N.M. 576, 113 A.L.R. 403. 
N.D.—Midland Nat. Life Ins. Co. v. 
Mosher, 232 N.W. 894, 896, 60 N. 
D. 129, citing Corpus Juris. 

Okl.—Woofter v. Fourth Nat. Bank, 
78 P.2d 683, 182 Okl. 483—Jones 
v. Hill, 31 P.2d 145, 167 Okl. 552— 
Costal Sales Corporation v. Hood, 
295 P. 391, '392, 147 Okl. 66, citing 
Corpus Juris—Dawkins v. Peo¬ 
ple's Bank <fe Trust Co., 245 P. 594, 
117 Okl. 181—Wichita Mill & El¬ 
evator Co. v. Farmers' State Bank 
of Tipton, 226 P. 870, 102 Okl. 83. 
Or.—Callan v. Western Investment 
& Holding Co., 72 P.2d 48, 157 Or. 
412 . 

Pa.—In re Grossman's Estate, 39 Pa. 
Dist. & Co. 553. 

Philippine.—Luengo v. Moreno, 26 
Philippine 111. 

Wash.—Storlie v. Sachse, 5 P.2d 342, 
165 Wash. 291—Harding v. Amer¬ 
ican State Bank, 221 P. 599, 127 
Wash. 484. 

Wis.—Harris v. Halverson, 211 N.W. 
295, 192 Wis. 71—McLean v. Mc- 
lean, 199 N.W. 459, 184 Wis. 495. 
Wyo.—Denver Joint Stock Land 
Bank of Denver v. Preston, 70 P. 
2d 584, 586, 52 Wyo. 132, citing 
Corpus Juris* 

24 C.J. p 333 note 69, p 3S4 note 8*4, 
p 747 notes 67-69. 

Judgment lien see supra § 398. 
Waiver of recourse to other prop¬ 
erty as condition to enforcement 
of security see infra § 701. 

Absence of demand for deficiency 
judgxnent 

Statute of nonclaim is inapplicable 
In trust beneficiaries’ action to have 
satisfaction of mortgage , set aside 
and to foreclose mortgage, satisfied 
of record by trustee without consid¬ 
eration or consent of beneficiaries, 
in absence of demand for personal 
deficiency judgment against deceased 
mortgagor's estate.—Locke v. An- 
drasko, 34 P.2d 444, 178 Wash. 145, 
overruling 26 P.2d 1046, 175 Wash. 
123. 

Assumption agreement 

Failure to file mortgage indebted¬ 
ness as claim against mortgagor's 
estate was held not to preclude en¬ 
forcement of agreement whereby 
purchasers acquiring mortgagor's 
interest from administrator assumed 
payment of mortgage. Indebtedness. 
—Hayes v. Betts, 151 So. 692, 227 
Ala. 630, 95 A.3UR. 1484. 

Proceeds of insurance policy 

Mortgagee was not required to file 
claim with administrator of estate 
of deceased purchaser who took prop¬ 
erty subject to mortgage and who 
,ha& agreed tp keep premises insured 
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for benefit of mortgagee for pro¬ 
ceeds of policy paid to administra¬ 
tor.—Sharp v. Pease, 99 S.W.2d 58S, 
193 Ark. 352. 

Grantees of heirs 

Statute providing that a decedent's 
land shall, as against mortgagees or 
purchasers from heirs or devisees, be 
discharged from payment of debts 
unless verified claim is filed in pro¬ 
bate court, was inapplicable to lien 
created by conveyance duly recorded 
in probate court or probate office in 
county where land is situated so as 
to give notice of such conveyance.— 
First Nat. Bank v. Barnes, 159 So. 
68, 229 Ala. 612. 

Costs and attorney’s fees 

(1) According to some decisions, 
costs and counsel fees incurred in 
foreclosing lien cannot bo recovered 
unless the claim is presented.—Son¬ 
oma County Bank v. Charles, 24 P. 
1019, ’86 Cal. 322—Schwartz v. Ed¬ 
munds, 67 P.2d 351, 20 Cal.App.2d 
530. 

(2) Where mortgage was fore¬ 
closed by advertisement, attorney’s 
fee was held properly chargeable un¬ 
der statute notwithstanding one of 
mortgagors had died and mortgage 
holder had neglected to present 
claim to executrix.—Dclfelder v. Te¬ 
ton Land & Investment Co., 24 P.2d 
702, 46 Wyo. 142, rehearing denied 26 
P.2d 158, 46 Wyo. 142. 

(3) Until property is proved to 
belong to estate of deceased partner 
instead of to partnership, former 
statute prohibiting attorney's fees 
in action by holder of mortgage 
where claim is not presented against 
estate Is inapplicable.—State Bank 
of Wheatland v. Bagley Bros., 11 P. 
2d 572, 44 Wyo. 244, rehearing de¬ 
nied 13 P.2d 564, 44 Wyo. 456. 

XU Florida. 

(1) Under Acts 1933 c 16103 $ 120, 
the lien of a mortgage is not im¬ 
paired by failure to file claim against 
the estate.—In re Comstock's Estate, 
197 So. 121, 143 Fla- 500. 

(2) Prior to this statute, failure to 
file claim barred enforcement of 
mortgage unless nonpresentation 
was waived.—Brooks v. Federal 
Land Bank of Columbia, 143 So. 749, 
106 Fla. 412—State Bank of Orlan¬ 
do A Trust Co. v. Macy, 133 So. 876, 
*101 Fla. 140. 78 A.L.R. 1119. 

(3) It has been held that a mort¬ 

gage does riot’ technically become a 
‘'claim*' or “demand" against _ estate 
within nonclaim statute until due.~- 
Stute Bank of Orlando £ Trust Co. 
v. Macy, supra. . „ , 
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its payment, and such property does not, except in 
so far as its value may exceed the debt, belong to 
the estate, and the instrument being of record or 
the property being in the possession of the creditor 
is notice to all the world of the contract. 21 While 
the rule just stated has been applied to permit the 
enforcement of security and liens of varying nature, 
without the presentation of a claim, 22 it has been 
held that a claim on a note held as collateral must 
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be filed and allowed in the probate court as a “con¬ 
tract for the recovery of money.” 23 

In some states the requirement of presentation is 
held to apply to secured claims as well as to other 
claims, 24 and the right to foreclose is sometimes sus¬ 
pended by statute until the claim has been proved 
and allowed. 25 

In any case, where a mortgagee, pledgee, or other 
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21. Okl.—Stuart v. Westerheide, 289 
P. 721, 724, 144 Okl. 150, quoting 
Corpus Juris. 

24 C.J. p 334 note 70. 

22 . Particular secured claims 

(1) Attorney’s lien on res of ac¬ 
tion. 

Idaho.—Miller v. Monroe, 300 P. 362, 
50 Idaho 726. 

Iowa.—Hornish v. McConnell, 182 N. 

W. 406, 191 Iowa 308. 

Utah.—In re Agee’s Estate, 252 P. 

891, 69 Utah 130, 50 A.L.R. 641. 
Vt.—Hurlbert v. Brigham, 56 Vt. 368. 

(2) Bank’s lien on hank stock for 
stockholder’s debt to bank was “lien 
created by contract although de¬ 
clared by law,” hence not destroyed 
by failure to present claim against 
stockholder’s estate.—Arbo v. State 
Bank of Elberta, 145 So. 318, 226 
Ala. 52. 

(3) Equitable lien on land. 

Miss.—Sandy v. Crump, 103 So. 804, 

139 Miss. 163. 

Okl.—Grayson v. Crawford, 119 P.2d 
42. 

(4) Guardian’s lien against estate 
of deceased ward for sums expend¬ 
ed.—In re Schluter’s Estate, 286 P. 
1008, 209 Cal. 286. 

(5) Pledge of life insurance poli¬ 
cies. 

U.S.—Robinson v. Exchange Nat. 
Bank of Tulsa, D.C.Okl., 28 F. 
Supp. 244, modified on other 
grounds '31 F.Supp. 350. 

Contra Spruill v. Reserve Loan Life 
Ins. Co., D.C.Okl., 2l F.Supp. 889. 
Okl.—Woofter v. Fourth Nat: Bank, 
78 P.2d 683, 182 Okl. 483. 

(6) Vendor’s lien. 

Mo.—Sturdy v. Smith, App„ 132 S. 
W.2d 1033. 

Okl.—Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 

24 C.J. p 333 note 69 [b], p 747 note 

68 . * 

07) On depositor’s death, bank 
could exercise its lien and apply 
balance' remaining to depositors 
credit to payment of depositor’s 1 in¬ 
debtedness to bank without having 
first filed fclaim for. such indebted¬ 
ness against depositor’s, . estate.r— 
Npr;ris, v. Confinie.rcial , Nat. Bank , of 
Anniston,’ 79§, gjl.^la. 204 

—;King v P Porter,, 160 , So. 101, 230 
Ala. 112. « -r-ui; i. 
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A power of sale contained in a 
deed of trust continues in full force 
after the grantor’s death, and may 
be exercised without presentment of 
claim against estate.—In re Thur- 
nell’s Estate, Cal.App., 19 P.2d 14— 
24 C.J. p 333 note 69 [a]. 

Homestead 

(1) Under statute providing that 
lien of mortgage shall not be im¬ 
paired by failure to file claim, debts 
secured by mortgage on homestead 
property have the same status as 
debts secured by mortgage on any 
other property.—In re Comstock’s 
Estate, 197 So. 121, 143 Fla. -500. 

(2) Under other statutes, liens or 
encumbrances on the homestead are 
sometimes required to be presented. 
—Browne v. Sweet, 59 P. 774, 127 
Cal. 332—24 C.J. p 333 note 69 [h]. 

(3) However, where husband and 

wife executed mortgage before hus¬ 
band's death, waiving homestead 
rights and widow nevertheless 
claimed homestead, worth over two 
thousand five hundred dollars and 
not divisible without material in¬ 
jury, mortgage holder was held not 
required to present claim.—Delfelder 
v., Teton Land & Investment Co., 24 
P.2d 702, 4 6 Wyo. 142, rehearing 

denied 26 P.2d 153, 46 Wyo. 142. 

(4) Other circumstances under 
which presentation not required see ! 
24 C.J. p 333 note 69 [JJ, 

23. Minn.—In re Koffel's Estate, 222 
| N.W. 68, 175 Minn. 524. 

24. U.S.—Cole v. Franklin Life Ins. 
Co., C.C.A.Tex., 93 F.2d 620. 

Tex.—Brooks v. San Antonio Joint 
Stock Land Bank, Civ.App., 154 S. 
W.2d 952, error refused—Dallas 
Joint-Stock Land Bank in Dallas 
v. Maxey, Civ.App., 112 S.W.2d 305 
—R. L. White Co. v. Stout, Civ. 
App., ,102 S.,W.2d 1065, error dis¬ 
missed—First Nat. Bank v. John 
Hancock Mut. Life Ins. Co., Civ. 
^App., 101 S.W.2d 1062, reversed on 
, other grounds John* Hancock Mut. 
Life Ins. Co. v. Morse, 1 124 S.W. 
2d 330, 132 Tex!. 534. 

24 C.J. p 334 n6te 71, p 364 note 85. 
Kinds o,f security 

(1) Secured claims* which must be 
presented, to executor or administra¬ 
tor .of deceased debtor's estate, in¬ 
clude, those secured by .mortgages, 
jtrpst ‘fleeds -ip nature, of mortgages, 

. m 


although containing powers of sale, 
or other liens, even those securing 
the payment of purchase money.— 
Dalton v. Allen, Tex.Civ.App., 56 S. 
W.2d 205. 

(2) On the other hand, it has been 
held that a vendor’s lien is not lost 
by failure to present a claim.—Cur¬ 
ran v. Texas Land & Mortgage Co., 
60 S.W. 466, 24 Tex.Civ.App. 499— 
24 C.J. p '334 note 71 [c]. 

Property held by representative 

Under statute so providing, lien¬ 
holder may assert claim against 
property held by decedent’s repre¬ 
sentative only if claim is filed with¬ 
in statutory period, but if no claim 
is filed prior to closing of estate the 
lien may be enforced as against dis¬ 
tributee at any time within period 
fixed by general statute of limita¬ 
tions.—Commerce Union Bank v. 
Gillespie, Tenn., 156 S.W.2d 425. 

Failure to present claim does not 
per se make possession of purchaser 
at void foreclosure sale unlawful, 
and he is entitled to retain posses¬ 
sion until debt is paid.—Connor 
Bros. v. Williams, 112 S.W.2d 709, 
130 Tex. 572, reversing Williams v. 
Connor Bros., Civ.App., 83 S.W.2d 
692. 

26. Colo.—Lewis v. Hamilton, 58 P. 

196, 26 Colo. 263. 

24 C.J. p 3?4 note 72. 

Where a note secured by chattel 
mortgage was barred as against the 
debtor’s estate by the statute of non- 
claims, a mortgage given by the ad¬ 
ministratrix to secure renewal notes 
given by her could not be foreclosed. 
—Haley v. Austin, 223 P. 43, 74 Colo. 
571. 

Power of sale 

Grantee of trust deed cannot ex¬ 
ercise power of sale in deed wheth¬ 
er before or after administration 
proceedings and withhold his claim 
under the deed from such proceed¬ 
ings.—Cole v. Franklin Life Ing. Co., 
C.C.A.Tex., 93 F.2d 620. ' 

Statute held inapplicable 

Statutory provision requiring mort¬ 
gagee’s claim against mortgagor’s 
estate to be proved, and- allowed did 
not apply where letters of adpaipas- 
tration did not issue within year 
after mortgagor’s^ deat£.^M<j6ojmick 
v. First Nat Bank, 299 P.„7, 8$ Colo. 
69A * . • j „ f i • C, - 
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secured creditor seeks to obtain payment either in 
full or of a deficiency out of the general assets of 
the estate and thus to enforce his claim against 
property not covered by his lien or held by him as 
security, his claim stands on the same footing with 
the claims of other creditors and must be presented 
for allowance.- 6 As appears infra § 421, the se¬ 
curity of a mortgagee, pledgee, or other secured 
creditor is not affected by his presentation of and 
securing the allowance of his claim. 

Exoneration of encumbered property. According 
to some decisions, where heirs or devisees succeed 
to land encumbered by mortgage and it is established 
that deceased intended that the realty pass to them 
free of encumbrance, the executor or adminirtrator 
must apply personal assets of the estate in payment 
of the indebtedness, to the exoneration of the laud, 
although no claim was presented or filed against the 
estate for the amount of the mortgage debt; 27 but 
it has also been held that a claim for exoneration is 


barred if not presented within the prescribed time. 28 
An administrator may redeem encumbered chattels 
without the expenses incurred being filed as claims 
against the estate. 29 

§ 404. Against Whom Statutes of Nonclaim 
Run 

Some statutes of nonclaim make special provisions 
in favor of particular classes of persons; but where 
the statute makes no exception as to persons or classes, 
the courts can make none. 

It has been stated that a nonclaim statute is part 
of the probate procedure prescribed in each juris¬ 
diction and so not like a general statute of limita¬ 
tions, and can be applied only to persons who are 
bound by such special mode of procedure. 30 Where, 
however, the statute of nonclaim makes no excep¬ 
tion as to any persons or class of persons, the courts 
can make none ; 31 and hence, as a general rule, and 
in the absence of some provision to the contrary, ihe 


26. Ala.—Faulk v. Money, '181 So. 
256, 286 Ala. 66—King: v. Porter, 
160 So. 101 , 280 Ala. 112—Dirago 
v. Taylor, 150 So, 150, 227 Ala. 
271. 

Colo.—Wright v. Halley, 33 P.2d 966, 
96 Colo. 148—Haley v. Austin, 223 
T. 43. 74 Colo. 571. 

Fla.—Clark v. Fullerton, 177 So. 851, 
130 Fla. 150. 

Idaho.—Devereaux Mortg. Co. v. 
Huggins, 266 P. -421, 46 Idaho 74 
—Berry v. Scott, 255 P. 305, 43 
Idaho 789, 

Ill.—In re Whipple’s Estate, 2 N.E. 
2d 386, 285 Tll.App. 491—Clifford v. 
Levin, 282 Ill.App. 263—In re Duf- 
fleld’s Estate, 258 Ill.App. 78. 

Minn.—Browning: v. Elken, 219 N.W. 
573, -189 Minn. 375. 

Mont.—Mathey v. Mathey, 98 F.2d 
373, 109 Mont. 467. 

N.J.—Philadelphia Sav. Fund Soc. v. 
DIsston, 198 A. 212, 16 N.J.MIsc. 
129. 

N.M.—In re Kenney’s Estate, 72 P. 

2d 27, 41 N.M. 576, 113 A.L.R. 403. 
N.Y.—In re Brenner’s Estate, 13 N. 
Y.S.2d 483, 171 Misc. 627, affirmed 
•15 N.Y,S.2d 136, 258 App.Div. 717, 
reargument denied 16 N.Y.S.2d 531, 
258 App.Div, 866—In re Deirs Es¬ 
tate, 276 N.Y.S. 960, 154 Misc. 216. 
3ST.D,—Hedrick v. Stockgrowers’ Cred¬ 
it Corporation, 250 N.W. 334, 64 
N.D. 61. 

Okl.—Jones v. Hill, 31 P.2d 145, 167 
Okl. 552—Fluke v. Douglas, 13 I’. 
2d 210, 158 Okl. 300—In re Car¬ 
din’s Estate, 270 P. 554, 132 Okl. 
286, followed in 270 P. 557, 132 
Okl. 288—Wright v. Farmers’ Nat. 
Bank of Oklahoma City, 243 P. 
612, 116 Okl. 74. 

Or.—Schaefer v. Sellar, 64 P.2d 1334, 
156 Or. 16. 

R.I.—Di Iorio ▼. Can tone, 140 A. 


913, 915, 49 R.I. 137, citing Corpus 
Juris. 

Tex.—Nutt v. Anderson, Clv.App., 87 
S.W.2d 760, error dismissed. 

Wis.—Harris v. Halverson, 211 N.W. 
295, 192 Wis. 71. 

24 C.J. p 334 note 73, p 747 note 67. 

However, under a statute which 
does not bar all claims not presented 
within a specified time but merely 
protects the executor or administra¬ 
tor therefrom, mortgagee could re¬ 
cover balance due on deceased mort¬ 
gagor’s bond after applying fore¬ 
closure sale proceeds without hav¬ 
ing exhibited demand against estate 
within specified time.—Boadenkopf 
v. Schwartz, 159 A. 837, 5 W.W.Harr. 
Del., 133. 

Objection, to report 

That mortgage claimant who has 
not filed claim and had it allowed 
filed objections to administrator’s 
final report on ground that he is en¬ 
titled to lien did not entitle him to 
have claim allowed as unsecured 
claim.—In re Duffield’s Estate, 258 
Ill.App. 78. 

Invalid deed of trust 

If the description is void for un¬ 
certainty, a deed of trust wild not 
enable the creditor to dispense with 
probate proceeding®.—Levy v. Mer¬ 
chants’ Bank & Trust Co., 86 So. 807, 
124 Miss. 325. 

Enforcement against subsequent en¬ 
cumbrance 

On application made more than 
ten years after statutory creditors' 
lien period of eighteen months had 
I expired, mortgagee, who did not file 
claims or affidavit of contingent 
claims prior to actual distribution of 
deceased’s estate which was settled 
without a court account, could not 
compel an accounting and a sale for 
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his benefit of property which was un¬ 
encumbered at time of deceased’s 
death but which was mortgaged by 
distributee prior to expiration of the 
statutory lien period,—In re Frasi- 
netti’s Estate, 22 N.Y.S.2d 718, 175 
Misc. 52, affirmed In re Decker’s 
Will, 24 N.Y.S.2d 988, 260 App.Div. 
997. 

27. S.D.—In re Johnson’s Estate, 
283 N.W. 151, 66 S.D. 331, 120 A.L. 
R. 574. 

24 C.J. p 334 note 75. 

28. Miss.—Howell v. Ott, 'ISO So. 
52, 182 Miss. 252, suggestion of er¬ 
ror overruled 181 So. 740, 182 Miss. 
252. 

N.J.—Smith v. Wilson, 81 A. 851, 79 
N.J.Eq. 310. 

29. Iowa.—Elliott v. Des Moines 
Nat. Bank, 228 N.W. 274, 309 Iowa 
1258. 

30. U.S.—Hartman v. Fishbeck, C. 
C.Wis., 18 F. 291. 

31 . Fla.—Brooks v. Federal Land 
Bank of Columbia, 143 So. 749, 751, 
106 Fla. 412, citing Corpus Juris. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S,W.2d 426. 

24 C.J. p 335 note 81. 

Operation as against public creditors 
see 5 399 supra. 

Capacity of claimant 

(1) Statute held to contemplate 
claimant capable of asserting claim. 
—Andrew v. First Trust & Savings 
Bank of Ida Grove, 260 N.W. 849, 
219 Iowa 1244. 

(2) Where incompetency of claim¬ 
ant supervenes before death of debt¬ 
ors, claimant’s disability relieves him 
from presentation of claim within 
time required by statutes.—Bowers 
v. Bowers, Tex.Civ.App., 99 S.W.2d 
334, error dismissed. 
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statutes of nonclaim run against nonresident as well 
as resident, 32 and infant as well as adult, 33 claim¬ 
ants, and also against married women 34 and insane 
persons, 35 and the estate of a deceased creditor. 36 
Some statutes, however, allow infants, 37 married 
women, 38 and insane persons 39 a certain time after 
the removal of their disabilities within which to pre¬ 
sent their claims; and special provisions with re¬ 
spect to the absence or nonresidence of the claimant 
are sometimes found. 40 

§ 405. Time for Presentation 

a. In general 

b. Commencement of period 


a. In General 

The limitation of time for presenting or filing claims 
is inseparable from the peculiar procedure prescribed 
in each jurisdiction; it is usually fixed by statute or 
by an order of court within statutory limits, and general 
statutes of limitation are not controlling. 

Claims against the estate of a decedent must be 
seasonably presented or filed. 41 The limitation of 
time within which claims must be presented or filed 
is inseparable from the peculiar procedure pre¬ 
scribed in each jurisdiction; 42 it is usually fixed by 
statute, 43 or by order of court within limits pre- 


32. Fla.—Brooks v. Federal Land 
Bank of Columbia, 143 So. 749, 106 
Fla. 412. 

24 C.J. p 335 note 82. 

33. Tenn.—Commerce Union Bank 
v. Gillespie, 156 S.W.2d -425. 

24 C.J. p 336 note 83. 

34. Wis.—Barry v. Minahan, 107 N. 
W. 488, 127 Wis. 570. 

24 C.J. p 336 note 84. 

35. Me.—Rowell v. Patterson, 76 
Me. 196. 

24 C.J. p 336 note 85. 

36. Ala.—Beasley v. Waugh, 51 
Ala. 156. 

24 C.J. p 336 note 86. 

37. Ala.—Whetstone v. McQueen, 34 
So. 229, 137 Ala. 301. 

24 C.J. p 336 note 87. 

38. Mo.—Grier v. Robbins, 158 S.W. 
389, 175 Mo.App. 604. 

Married woman’s statute held not 
to abrogate statutory exception.— 
Kneuven v. Berliner’s Estate, Mo. 
App., 54 S.W.2d 494—Grier v. Rob¬ 
bins, 158 S.W. 38 9, 175 Mo.App. 604. 

39. Ill.—In re Duffield’s Estate, 258 
Ill.App. '78. 

40. Okl.—McCoy v. Spears, 99 P.2d 
153, 186 Okl. -526—State Bank of 
Seneca, Mo., v. Miller, 42 P.2d 834, 
171 Okl. 253. 

24 C.J. p 336 note 89. 

Order should be made permitting 
presentation on a satisfactory show¬ 
ing that claimant comes within the 
statutory exception, and such an or¬ 
der may be made on an ex parte ap¬ 
plication, but it is >not a final ad¬ 
judication of the question of wheth¬ 
er the claim was barred.—Penn Mut. 
Life Ins. Co. v. Beauchamp, 66 P.2d 
1020, 57 Idaho 530. 

foreign corporation, held not to 
be “out of state” within the meaning 
of the statutory exception in a non- 
claim statute. 

Idaho.—Penn Mut. Hfe Ins. Co. v. 
Beauchamp, supra—American Sure¬ 
ty Co. of New York v. Blake, 261 
P. 239, 45 Idaho 159. 


S.D.—In re Haskins' Estate, 231 N. 

W. 942, 57 S.D. 231. 

24 C.J. p 336 note 89 [f]. 

Creditor with notice 

(1) Creditor with notice of time 
for filing claims against estate was 
held not within terms of statutory 
exception in favor of claimants with¬ 
out notice by reason of absence from 
the state. 

S.D.—In re Taylor's Estate, 222 N. 

W. 686, 54 S.D. 153. 

Wyo.—Thomas v. Bivin, 243 P. 130, 
34 Wyo. 317. 

(2) Affidavit showing nonresidence 
of creditor of estate and want of 
knowledge of notice to creditors 
makes a prima facie case for filing 
of claim before distribution, but 
court is not bound by affidavit.— 
Thomas v. Bivin, supra. 

41. Ala.—Cunningham v. Wakefield, 
115 So. 877, 217 Ala. 374. 

Pa.—In re McGeorge's Estate, 57 
Montg.Co.L. 99. 

In absence of statute 

(1) In the absence of statute 
claims must be presented within a 
reasonable time. 

Minn.—O’Mulcahey v. Gragg, 47 N. 

W. 543, 45 Minn. 112. 

Neb.—Nebraska Wesleyan Univ. v. 
Bowen, 103 N.W. 275, 73 Neb. 598.1 

(2) Where the statute fixes the 
time for filing claims with the clerk 
of the court, but not the time for 
presenting them, they may be pre¬ 
sented at any time before distribu¬ 
tion.—Connell v. Tack, 55 p.2d 1090, 
185 Wash. 489. 

Negligence not shown 

Failure to prove claim against es¬ 
tate until four months after qualifi¬ 
cation of administrator does not 
show claimant to be negligent, 
where claimant could not sue until 
six months after his qualification.— 
Coffee v. Owens’ Adm’r, 287 S.W. 
540, 216 Ky. 142. 

42. Fla.—Ramseyer v. Datson, 162 
So. 904, 120 Fla. 414—Brooks v. 
Federal Land Bank of Columbia, 
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143 So. 751, 752, 106 Fla. 412, clt- 
ing Corpus Juris. 

24 C.J. p 335 note 79. 

43. U.S.—Barth v. Roberts, C.C.A. 

Ala. 2 97 F. 187—Palmer v. Pal¬ 
mer, D.C.Conn., 31 F.Supp. 861. 

Ala.—Foster v. Featherston, 160 So. 
689, 230 Ala. 268—McClure v. Pet¬ 
tyjohn, 145 So. 478, 226 Ala. 156. 
Ariz.—Latham v. McClenny, 285 P. 
684, 36 Ariz. 337. 

Colo.—Scholtz v. Hazard, 191 P. 123, 
68 Colo. 343. 

Fla.—U. S. v. Embrey, 199 So. 41, 
145 Fla. 277. 

Ind.—Halstead v. Halstead’s Estate, 
169 N.E. 469, 90 Ind.App. 595. 
Iowa.—In re Sterner's Estate, 278 N. 

W. 216, 224 Iowa 617. 

Kan.—In re Dotson's Estate, 119 P. 
2d 518, 154 Kan. 561—Hurst v. 
Hammel, 113 P.2d 1045, 153 Kan. 
*827—Waltz v. Sheetz, 61 P.2d 883, 

144 Kan. 595—In re Shulthis’ Es¬ 
tate, 37 P.2d 1005, 140 Kan. 650. 

Mich.—In re Jeffers' Estate, 261 N. 

W. 271, 272 Mich. 127. 

Minn.—In re Anderson's Estate, 274 
N.W. 621, 200 Minn. 470, 112 A.L. 

R. 287. 

Mo.—Schaefer v. Magel’s Estate, 108 

S. W. 2d 608, 233 Mo.App. 778— 

Boatmen’s Bank v. Clarahan, 286 
S.W. 146, 220 Mo.App. 332. 

Neb.—Luikart v. Quinn, 295 N.W. 
'890, 138 Neb. 849. 

N.M.—In re Baeza's Estate, 73 P.2d 
1351, 41 N.M. 708. 

t)kl.—McCoy v. Spears, ‘99 P.2d 153, 
186 Okl. 526. 

Wash.—Matson v. Wilhelmson, 88 P. 
2d 412, 198 Wash. 311—Connell v. 
Tack, 55 P.2d 1090, 185 Wash. 489 
—Davis v. Shepard, 237 P. 21, 135 
Wash. 124, 41 A.L.R. 163—Baum¬ 
gartner v. Moffat, 194 P. 392, 113 
Wash. 493—In re Thompson's Es¬ 
tate, 188 P. 784, 110 Wash. 635. 
Wis.—In re Leu's Estate, 179 N.W. 

796, 172 Wis. 530. 

24 C.J. p 336 note 90. 

Time after removal of disability see 
supra § 404. 

The legislature may constitution- 
ally limit time to present claims. 
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scribed by statute. 44 Claims may, under some cir¬ 
cumstances, properly be presented or filed before the 
period of limitation has begun to run. 45 

There is a wide distinction between statutes of 
nonclaim and general statutes of limitation. 46 As to 
the time of presentation or filing, the statutes of 
nonclaim, and not the general statutes of limita¬ 
tion 47 or those governing actions against the per¬ 
sonal representatives, 48 are generally controlling, al¬ 
though, where there is no controlling or applicable 
statute of nonclaim, the general statute of limita¬ 
tions will be applied by analogy to furnish a limit 
to the time within which claims may be presented. 49 

Statutory directions as to the time of issuance, 50 


and the form and contents, 51 of an order fixing the 
time for presentation must be observed. Where the 
statute provides that a period for presenting claims 
shall be fixed by the court, and that after the expira¬ 
tion of this period the court shall, by final decree, 
order that all claims not presented within that pe¬ 
riod shall be barred except as to subsequently dis¬ 
covered assets, the fixed period is not extended by 
implication until the rendition of the final decree, 
and a claim is barred if not presented within the 
time limited. 52 

Under some statutes a claim is barred if not pre¬ 
sented within a certain time before final settlement 
of the estate. 53 A statute prohibiting the filing of 


Minn.—Tn re Flewell, 276 N.W. 732, 

2HI Minn. 407. 

Tenn.—Commerce T'nion Bank v. Gil¬ 
lespie, 136 S.W.2d 125. 

Statute held not retroactive 
Wash.—Swan v. Dillabough, 203 P. 

10, US Wash. 132. 

24 C.J. p 336 note 00 [d]. 

Estate not probated 

Statute providing that claim shall 
be barred after a certain period aft¬ 
er death, with certain exceptions, 
was hold to apply only to claims 
against estate not probated.—In re. 
Winner’s Estate, 227 N.W. 752, 248 
Mich. 303. 

Rejected claim 

The statute providing that claim 
against administrator or executor, 
the payment of which Is refused in 
wriling, shall be barred unless cred¬ 
itor brings suit within nine months 
after rejection does not preclude op¬ 
eration of other principles of law as 
respects payment of claim; where 
executor rejected claim for services 
as excessive, hut continued negotia¬ 
tions with claimant until settlement 
agreement was reached, approval of 
settlement agreement by orphans' 
court on petition of cocecutor was not 
error, notwithstanding no suit had 
been commenced on claim within 
nine months after its rejection.— 
Frank v. Wareheim, 7 A.2d 186, J.77 
Md. 43. 

44. Minn.—In re Anderson's Estate, 
274 N.W. 621, 200 Minn. 470, 112 
A.L.R. 287. 

Neb.—In re Hoferer’s Estate, 216 N. 

W. 826, 116 Neb. 240. 

Wis.—In re Lathers' Estate, 254 N. 
W. 550, 215 WIs. 151, vacating 

mandate 261 N.W. 466, 216 WIs, 
*151—In re Anson's Estate* 188 N. 
W. 479. 177 Wis. 441. 

24 C.jr. p 337 note 91. 

46. Ariz.—Lowry v. Crandall, 88 P, 
2d 1003, 52 Ariz. 501, 120 AlJ.R. 
271. 

24 C.J. p 339 note 12. 

- Before notice td creditors 

• (%} A valid presentation of a cred¬ 


itor's claim may be made before no¬ 
tice to creditors. 

Ariz.—Lowry v. Crandall, S3 P.2d 
1003, 52 Ariz. 501, 120 A.L.R. 271. 
Miss.—Bankston v. First Nat. Bank 
& Trust Co. of Vicksburg, 171 So. 
IS, 177 Miss, 711). 

Mont.—Roche Valley Land Co. v. 
Barth, 215 P. 654. 67 Mont. 353— 
Davis v. Davis’ Estate, 185 P. 559, 
56 Mont. 500. 

(2) A claim disallowed by the ex¬ 
ecutor will be considered on its mer¬ 
its, although proof of claim was 
served prior to the publication of 
notice to present claims, where the 
attorneys for the executor and 
claimant are both in court.—In re 
Whittemore, 178 N.Y.S. 7S0, 109 Misc. 
476. 

46. Fla.—In re Woods’ Estate, 183 

So. 10, 133 Fla. 730, 117 A.L.R. 
1202 . 

Minn.—State v. Probate Court of 
Hennepin County, 177 N.W. 354, 
145 Minn. 344, 11 A.L.R. 212. 

47. Minn.—In re Anderson's Estate, 
274 N.W. 621, 200 Minn. 470, 112 
A.L.R. 2S7. 

Wash.—Davis v. Shepard, 237 P. 21, 
135 Wash. 124, 41 A.L.R. 163. 

24 C.J. p 337 note 92, p 338 note 4 
Taj. 

The role 1* not without exceptions, 
and where, through the failure of 
the personal representative to pro¬ 
ceed with the usual and ordinary 
settlement of the estate, the statute 
of nonclaim cannot be called into 
operation, the general statute of 
limitations will revive and run 
against claims from the date of the 
representative's appointment and 
Qualification.—Mason's Appeal, 53 A, 
895, 75 Conn. 406. 

4a Minn.—In re Anderson's Estate, 
274 N.W. 621, 200 Minn. 470, 112 
A.L.R. 287. 

49. Pa.—In re Gardner, 77 A, 509, 
228 Fa. 282, 29 L.R,A.,N.S., 685. 

24 C.J. p 337 note 93. 

50. Even. if the letters granted were 
revocable * 4 n direct attack for ir- 

ISO 


regularities, the judge should make 
and enter order limiting time for pre¬ 
senting claims within the prescribed 
period after the issuance of the let¬ 
ters.—In re Ilofcrer’s Estate, 216 
N.W. S26, 116 Neb. 219. 

51. Wis. —Barry v. Minahan, 107 N. 
W. 488, 3 27 Wis. 570. 

24 C.J. p 337 note 96. 

Defects in the original order can¬ 
not be cured by a notice subseQuent- 
ly given.—Brill v. Ide, 43 N.W, 569, 
73 Wis. 113. 

52. Neb.—Fitzgerald v. Chariton 
First Nat. Bank, 89 N.W. 813, 64 
Nob. 2G0. 

24 C.J. p 337 note 99. 

53. Ind.—In re Wainwright's Es¬ 
tate, App„ 34 N.E.2d 161—Barnard 
v. Miller, 194 N.E. 866, 101 Ind. 
App. 130. 

24 C.J. p 339 note 15. 

The term "final settlement, 1 99 as 
used in the statute, means the pres¬ 
entation of the account for final set¬ 
tlement at the time fixed by law, 
and not the confirmation of such 
report by the court—McCullough v. 
Kaufman, 193 N.E. 924, 100 Ind.App. 
4—24 C.J. p 839 note 15 [a]. 

Claim filed after final report held 
too late.—Halstead v. Halstead's Es¬ 
tate, 169 N.E. 469, 90 Ind.App. 595. 
Effect of premature settlement 
Statute providing that claims 
against an estate not filed at least 
thirty days before final settlement of 
estate shall be barred refers to the 
filing of a final settlement at a prop¬ 
er time, and the penalty of barring a 
claim could not be imposed under 
that statute, where final settlement 
was filed by administrator before ex¬ 
piration of period after which it 
could be properly filed.—State ex rel. 
Hare v. Lawrence's Estate, 29 N.E. 
2d 339, 108 Ind App. 422. 

motion to strike claim held prop¬ 
erly overruled ' where executrix had 
not brought herself within the terms 
of the statute. 1 —Nolte v. Eyden, 146 
N.E. 866, 82 In&Apfh 980. 
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claims against an estate after the order for partition 
and distribution permits by implication the filing of 
claims at any time prior thereto, although the repre¬ 
sentative’s application for final settlement is on 

file.54 

A claim of the representative, when presentation 
thereof is required, must, in the absence of a statute 
otherwise providing, be presented within the same 
time as a claim of any other creditor, 55 but, where 
the private account of one executor was paid by the 
others shortly after appointment of the executors, it 
was held that the fact that no application for allow¬ 
ance thereof was made until after the statutory lim¬ 
it for suits against the executors had passed did not 
render it barred by limitations. 56 

An order discharging an executor or administra¬ 
tor before the expiration of the time allowed for 
filing claims is not binding on persons without no¬ 
tice thereof, and such persons have a right to file 
claims during the remainder of the period. 57 

Before appointment of representative. Except 
where a statute permits such presentation, 58 it is im¬ 
proper to present a claim against an estate before 
the appointment of a personal representative, but it 
has been held that an administrator cannot object 
that a claim against the estate was presented to him 
several days before his appointment, where he held 
it a year thereafter before rejecting it. 59 


Inventory. The presentation of claims is not con¬ 
ditional on the inventory; but the creditors must file 
their claims within the time limited or be barred, 
and are not entitled to wait until an inventory is 
filed showing property which can be devoted to the 
payment "of debts. 60 

Time for appearance. A claimant cannot make a 
valid appearance when no proceeding is- pending. 61 

b. Commencement of Period 

The date of the commencement of the period of 
limitation for presenting or filing claims depends on the 
terms of the nonclaim statute in force in the particular 
jurisdiction, and is variously fixed, as by the appoint¬ 
ment of the personal representative or the publication 
of a notice. 

Under some statutes, the period within which 
claims against an estate must be presented or filed 
runs from the time when the executor or adminis¬ 
trator is appointed 62 or qualifies, 63 or when letters 
testamentary or of administration are granted, 64 and 
not from the representative’s advertisement or pub¬ 
lication of notice ; 65 and, although there is contrary 
authority, 66 it has been held that until administra¬ 
tion has been granted the statute of nonclaim does 
not begin to run. 67 Under other statutes, claims 
must be presented or filed within a certain period 
after the publication of a notice setting forth the 
grant of letters or calling on creditors to present 
their claims, 68 or after the filing of proof of pub- 


54. Tex.—Bledsoe v. Beiler, 1 S.W. 
164, 66 Tex. 437. 

55. Iowa.—McDermott v. McDer¬ 
mott, 116 N.W. 122, 138 Iowa Q51. 

24 C.J. p 338 note 3. 

Special statute held controlling 
Ohio.—Cribbs v. Sturman, 32 Ohio 
N.P., N.S., 29. 

56. Me.—In re Palmer, 86 A. 919, 
110 Me. 441. 

57. Iowa.—In re Kimball, 139 N.W. 
456, 158 Iowa 273. 

58. Me.—Bernstein v. Kehoe, 119 A. 
198, 122 Me. 144. 

59. Cal.—Scott Stamp & Coin Co. v. 
Leake, 99 P. 731, 9 Cal.App. 611. 

63. Iowa.—In re Jacob, 93 N.W. 94, 
119 Iowa 176. 

24 C.J. p 338 note 1. 

61. N.Y.—In re Cilento’s Estate, 268 
N.Y.S. 714, 149 Misc. 567. 

62. A void appointment does not 
toll the statute.—Baca v. Buel, 210' 
P. 571, 28 N.M. 225. 

Date of oath 

Where letters granted administra¬ 
tion to executrix, “she being first 
duly sworn,” statute of nonclaim 
running from date of appointment 
ran from oath's date subsequent to 
letters’ date,—^Brickley v. Spence, 
264 P. 969, 33 N.M. 248. 


63. Me.—Bernstein v. Kehoe, 119 A. 
198, 122 Me. 144. 

64. U.S.—Barth v. Roberts, C.C.A. 
Ala., 297 F. 187. 

Colo.—Scholtz v. Hazard, 191 P. 123, 
68 Colo. 343. 

Ill.—Austin v. City Bank of Milwau¬ 
kee, 5 N.E.2d 585, 288 Ill.App. 36. 
Kan.—Waltz v. Sheetz, 61 P.2d 883, 
144 Kan. 595. 

N.M.—In re Baeza’s Estate, 73 P.2d 
13ol, 1355, 41* N.M. 708, quoting 
Corpus Juris. 

24 C.J. p 338 note 7. 

Letters of administration with will 
annexed 

Limitations against claim held to 
run from granting of letters of ad¬ 
ministration with will annexed, 
where original letters had been re- 
: voked.—In re Elwood's Estate, 164 
A. 617, 309 Pa. 605. 

■ Effect of filing account 

Notwithstanding limitations begin 
to run from granting of letters of 
| administration against right to be- 
1 come enforceable on deceased's 
: death, filing of administrator's ac- 
i count tolls statute against claims not 
! barred on date account is filed.—In 
re Elwood’s Estate, supra. 

65. N.M.— In re Baeza’s Estate,- 73 
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• P.2d 1351, 1355, 41 N.M. 708, quot- 
ing Corpus Juris. 

24 C.J. p 338 note 8. 

66. The period of limitation begins 
to run after the last date at which 
an administrator might have ‘been 
appointed.—Clark v. Eaton, 201 P. 71, 
109 Kan. 574—Hoover v. Hoover’s 
Estate, 180 P. 275, 104 Kan. 635— 
Brown v. Baxter, 94 P. 155, 574, 77 
Kan. 97. 

67. Mich.—Baker v. Halleck, 87 N. 
W. 100, 128 Mich. ISO. 

24 C.J. p 338 note 9. 

6S, Pla.—In re Woods’ Estate, 183 
So. 10, 133 Ela. 730, 117 A.L.R. 
1202. 

Idaho.—Penn Mut. Life Ins. Co. v. 
Beauchamp, 66 P.2d 1020, 57 Ida¬ 
ho *530. 

Iowa.—In re Nicholson’s Estate, 300 
N.W. 332, 230 Iowa 1191—Gibbs v. 
Beckett, 295 N.W. 165, 229 Iowa 
619—Joy v. Woodberry County 
Sav. Bank, 286 N.W. 443, 226 Iowa 
1251. 

?an.—Roberts v. Setty, 119 P,2d 539, 
154 Kan. 505—In re Dotson’s Es¬ 
tate, 119 P.2d 518, 154 Kan. 661. 
Minn.—State v. Probate Court oij 
Hennepin County, 177 N.W. 354, 
145 Minn. 344, 11 A.L.R. 242. 
Mont.—Roche Valley Land. Co.' v. 
Barthi, 215 F. 654, 67‘ litoMt. 353. 
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lication of such notice. 69 The time may be made to 
run from the date of the order of the court directing 
the publication of notice for the presentation of 
claims, in which case it runs from the making of 
the order and not from its publication; 70 and under 
statutes requiring claims to be filed in court rather 
than presented to the executor or administrator, the 
time for filing begins to run from the death of de¬ 
cedent. 71 

Under a statute requiring that commissioners be 
appointed to allow claims against an estate, and that 
the court or judge fix the time and place for the 
presentation of claims, the rights of creditors to en¬ 
force their demands are not barred so long as no 
commissioners are appointed and no time or place is 
fixed. 72 

§ 406. - Computation of Time 

The computation of time is considered generally 
in the C.J.S. title Time §§ 8-17, also 62 C.J. p 962 
note 46-p 1010 note 29; and further, apart from the 
matters dealt with in the preceding section and in 
§§ 407-408, the exclusion of the day on which let¬ 
ters arc granted or a court order is made is consid¬ 
ered in § 13 of that title, also 24 C.J. p 338 note 10, 
p 339 note 19. 

§ 407. - Postponement and Interruption 

of Statute 

It la generally held that the statute of nonclafm, when 


once it begins to run, continues to run, no exceptions 
or interruptions being allowed to intervene unless ex¬ 
pressly provided for. 

It is generally held that the statute of nonclaim, 
when once it begins to run, continues to run, no 
exceptions or interruptions being allowed to inter¬ 
vene unless expressly provided for. 73 

Fraudulent concealment. It is generally held that, 
unless otherwise provided by the statute, the fraud¬ 
ulent concealment of the existence of a claim or 
cause of action, either by decedent in his lifetime 74 
or by his personal representative, 75 does not affect 
the operation of the nonclaim statute or defer the 
beginning of the statutory period to the time when 
the facts are discovered; but there is authority for 
the view that claimant may be afforded equitable re¬ 
lief under such circumstances. 76 

Absence of representative. It has been held that, 
where the statute of nonclaim has begun to run it 
will continue notwithstanding the personal repre¬ 
sentative removes from the state and continues to 
be absent until the statutory period has expired; 77 
and, where the statutes require that the personal 
representative shall notify creditors to present their 
claims at the place where he resides or transacts 
business, claims may be legally presented at such 
place whether or not the representative is there to 
receive them, and therefore his absence from the 
state is immaterial ; 78 but there is also authority for 
the view that if the executor or administrator by his 


Okl.—Miller v. Bradburn's Estate, 
23$ P. 736, 106 Okl. 234—Inman v. 
Western National Bank, 200 P. 714, 
83 Okl. 126. 

Wash.—Davis v. Shepard, 237 P. 21, 
135 Wash. 124, 41 A.L.R. 163—In 
re Thompson's Estate, 188 P. 784, 
*110 Wash. 635. 

24 C.J. p 338 note 11. 

Date of first publication, not of filing 
proof 

Limitations of statute of nonclaim 
held to run from date of first pub¬ 
lication of notice, rather than date 
of filing proof of publication, 

Fla.—Brooks v. Federal Land Bank 
of Columbia, 143 So. 749, 106 Fla. 
412. 

Or.—In re Conant, 73 P. 1018, 43 Or. 
530. 

Error in. printer's affidavit 
An obviously clerical error in the 
date of the jurat affixed to the print¬ 
er's affidavit of publication of no¬ 
tices will not stay the running of 
the statute.—Bolz Cooperage Corpo¬ 
ration v. Beardslee, 245 S.W. 611, 211 
Mo.App. 109. 

09. Miss-—Voyles v. Robinson, 118 
So. 420, 151 Miss. 585. 

In order to set the statutory lim¬ 
itation. in motion, proof of publica¬ 


tion of notice must be filed.—Jen¬ 
nings v. Lowery & Berry, 112 So. 
692, -147 Miss. 673. 

70. Conn.—Wooden v. Cowles, 11 
Conn. 292. 

71. Pa.—Demmy’s Appeal, 43 Pa. 
155. 

24 C.J. p 339 note 14. 

72. Mich.—Pratt v. Houghtaling, 8 
N.W. 72, 45 Mich. 457. 

Minn.—Wilkinson v. Winne, 15 Minn. 
159. 

73. Wash.—Davis v. Shepard, 237 P. 
21, 135 Wash. 124, 41 A.L.R. 163. 

24 C.J. p 339 note 22. 

Exception in favor of claims accru¬ 
ing after period of limitation see 
supra § 400. 

Time after removal of disability see 
supra § 404. 

Pendency or dismissal of action 
held not to toll or extend time for 
filing claims.—Emanuel Home v. 
Bergin, 274 P. 284, 127 Kan. 593. 

Proceedings for recognition as heir 
brought by deceased's adulterous 
daughter held not to interrupt pre¬ 
scription against her claim as a cred¬ 
itor.—Smith v. Shehee, App., 144 So. 
750, amending 143 So. 339, answers 
conformed to 143 So. 833, 175 La. 
394. 


Assignment of assets and claims 

of decedent's estate by his personal 
representative held not to arrest the 
running of the statute.—Boatmen's 
Bank v. Clarahan, 286 S.W. 146, 220 
Mo.App. 332. 

A partial distribution of the es¬ 
tate does not postpone or interrupt 
the time for presenting claims.—In 
re Grant's Estate, 20 N.E.2d 817, 300 
Ill. App. 179. 

74. Neb.—Burling v. Alvord, 110 N. 
W. 683, 77 Neb. 861. 

24 C.J. p 340 note 25. 

Provisions of the general statute 
of limitations on this point are not 
applicable by analogy.—Yniestra v. 
Tarleton, 67 Ala. 126. 

75. Ill,—Fragd v. Fragd, 175 Ill. 
App. 246. 

Ind.—Roberts v. Spencer, 13 N.E. 
129, 112 Ind. 85. 

79. N.H.—Sugar River Bank v. 

Fairbank, 49 N.H. 131. 

24 C.J. p 340 note 28. 

Relief from failure to make due pres¬ 
entation generally see infra S 423. 
77. Ala.—Lowe v. Jones, 15 Ala. 545 
—Decatur branch Bank v. Donel- 
son, 12 Ala. 741. 

70. Nev.—Douglass v. Folsom, 33 P. 
660, 21 Nev. *41. 
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absence from the state prevents the presentation of 
a claim the claim will not be barred, 79 although a 
merely temporary absence which does not prevent 
the creditor from presenting his claim by the ex¬ 
ercise of reasonable diligence will not extend the 
statutory period. 80 Where it is expressly provided 
by statute that the period of the representative’s ab¬ 
sence from the state shall be excluded in computing 
the period for presentation, and there are two exec¬ 
utors, it is only the period during which both are 
absent that will be excluded. 81 

Vacancy in office of representative . It has been 
held that, where the statutory period begins to run 
from the date of the issuance of letters testamentary 
or of administration, any interval in the administra¬ 
tion because of a vacancy in the office of executor 
or administrator must be excluded in computing the 
time ; 82 but it has also been asserted that the death 
of the personal representative, after the issuance of 
letters, does not interrupt the running of such a 
statute. 83 

Premature discharge of representative. The stat¬ 
utory time for filing claims has been held to be sus¬ 
pended during the time a premature order of dis¬ 
charge of an executor or administrator remains of 
record, 84 but the premature discharge of one of the 
coadministrators or coexecutors does not suspend 
the running of the statute, 85 and it has also been 
considered that an unauthorized discharge of the 
representative before settlement of the -estate, be¬ 
ing a nullity, does not excuse a creditor’s failure to 
exhibit his claim. 88 

Death or disappearance of creditor. The running 
of the statute is not interrupted by the death of the 
.creditor. 87 

Where a creditor disappeared two years before 
his debtor’s death and was never heard from, there 
was no presumption that he was not living during 
the period for presenting claims against the de¬ 
ceased debtor’s estate, and the period was not ex¬ 


tended. 88 

Appeal from probate . Where an order is made 
limiting the time for the presentation of claims 
against a testator’s estate, a subsequent appeal from 
an order admitting the will to probate does not sus¬ 
pend the period of limitation; 89 nor does an appeal 
from the probate of the creditor’s will relieve his 
executors from the necessity of presenting his claim 
against the debtor’s estate within the period limit¬ 
ed. 90 

War. It has been held that the statutes of non- 
claim did not run in the seceding states during the 
Civil War, 91 and, on the other hand, that where the 
statute began to run before the civil law was sus¬ 
pended on account of the war it did not stop run¬ 
ning, 92 and that constitutional provisions suspending 
the statute of limitations during the Civil War did 
not apply to the statutes of nonclaim. 93 A statute 
passed during the war of the Revolution disabling 
British subjects from suing in the state courts was 
held to suspend the operation of the state statute of 
nonclaim. 94 

§ 408. - Extension of Time 

A contract by the personal representative with a 
creditor, extending the time for payment of the creditor's 
claim, extends the time for presenting the claim, unless 
prejudicial to the estate's interests. 

The personal representative has authority to make 
a contract with a creditor of the estate whereby the 
time of payment of the creditor’s claim is extended, 
provided the contract is for the benefit of the estate, 
and such a contract operates to extend the period 
limited for the presentation of the claim and re¬ 
lieves the creditor from the imputation of laches if 
he presents his claim within the period thus extend¬ 
ed; 95 but where such a contract would be prejudi¬ 
cial to the interests of the estate it cannot be given 
this effect. 96 

A statute providing for the reopening of an estate 
for the purpose of administering omitted assets has 


79. N.H.—Walker v. Cheever, 39 N. 
H. 420. 

60. N.H.—Walker v. Cheever, supra. 

61- Tex.—Adoue v. Gonzales, 54 S. 
W. 367, 22 Tex.Civ.App. 73. 

62. Okl.—In re Jameson’s Estate, 
182 P. 518, 74 Okl. 286. 

?4 C.J. p 340 note 36. 

63- Ala.—Pipkin v. Hewlett, 17 Ala. 
291. 

24 C.J. p 340 note 37. 

64. Iowa.—In re Kimball, 139 N.W. 
456, 158 Iowa 273. 

86. Ill.—In re Grant’s Estate, 20 N. 
E.2d 817, 300 Ill.App. 179. 


86. Ill.—Blanchard v. Williamson, 
70 Ill. 647. 

87. Cal.—Morrow v. Barker, 51 P. 
12, 119 Cal. 65. 

24 C.J. p 340 note 41. 

88. Conn.—Cone v. Dunham, 20 A. 
311, 59 Conn. 145, 8 L.R.A. 647. 

89. Wis.—Butler v. Templeton, -91 
N.W. 969, 115 Wis. 382. 

24 C.J. p 340 note 45. 

90. Conn.—Cone v. Dunham, 20 A. 
311, 59 Conn. 145, 8 L.R.A. 647. 

91. Ala.—Grace v. Martin, 47 Ala. 
135. 

24 C.J. p 340 note 46. 
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92. Mo.—Richardson v. Harrison, 
36 Mo. 96. 

93. Tex.—Standifer v. Hubbard, 39 
Tex. 417—Ryan v. Flint, 30 Tex. 
382. 

94. U.S.—Ogden v. Witherspoon, C. 
C., 18 F.Cas.No.l0,461, '3 N.C. 2-27. 

95. Mo.—North v. Walker, 66 Mo. 
453, affirming 2 Mo.App. 174. 

24 C.J. p 340 note 6.0. 

96L Neb.—Fitzgerald v. Chariton 
First Nat. Bank, 89 N.W. 813, 64 
| Neb. 260, 
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been held not to extend the time for presentation. 97 

The extension by the court or judge of the time 
for presenting claims is discussed infra § 423. 

§ 409. Place of Presentation 

Claims must be presented at the place designated 
by statute or by the notice to creditors. 

Where a certain place is designated for the pres¬ 
entation of claims to the personal representative, 
presentation at that place is sufficient, even though 
the representative is not there to receive the claim. 98 
Under a statute authorizing presentation to be made 
to the personal representative at his residence or 
place of business, the words “place of business” are 
construed to include the place selected for the trans¬ 
action of the business of the estate, although the 
representative may be engaged in business else¬ 
where, 99 and the designation, in the notice to credi¬ 
tors, of a certain place where claims shall be pre¬ 
sented makes that place the representative’s resi¬ 
dence or place of business within the meaning of 
the statute. 1 A statute providing that presentation 
may be made by filing the claim, or a statement 
thereof, in the “office” of the judge of probate docs 
not authorize presentation of the claim in the pro¬ 
bate court or in the court of chancery. 2 

Filing a copy of the claim with the clerk of the 
county court within the statutory period may be 
sufficient to keep the claim from being barred, 9 and 


34 C.J.S. 

presentation to the representative has been held 
equally effective. 4 

§ 410. By and to Whom Presentation Made 

a. By whom presentation made 

b. To whom presentation made 

a. By Whom Presentation Made 

The presentation of a claim may be made by any 
person who has an interest in the claim, and a legal 
or equitable right to enforce it, and only by such a 
person. 

The presentation of a claim may be made by any 
person who has an interest in the claim, and a legal 
or equitable right to enforce it, 5 and only by such 
a person. 6 A valid presentation may be made by 
the equitable owner of the claim; 7 and the person 
to whom a claim has been validly assigned may pre¬ 
sent and enforce it in his own name. 8 If claimant 
is of full age, he is the proper person to present his 
claim, and there is no authority for his appearance 
by a next friend, 9 although if he is not mentally 
competent the claim should be presented by his 
guardian or a committee of his person and estate. 10 
The properly appointed and duly qualified executor 
or administrator of a deceased claimant has, of 
course, full authority to present claims in favor of 
the estate which he represents, 11 and he may exer¬ 
cise this authority at any time before his formal 
discharge and during the period of presentation, al¬ 
though his. final settlement has been filed and an or- 


07. Ind.—Storer v. Carney, 127 N.E. 
700, 72 Ind.App. 415. 

98. Cal.—Itoddan v. Doano, 28 P. 
604, 02 Cal. 555. 

99. Cal.—Bollinger v. Manning:, 21 
P. 375, 79 Cal. 7. 

24 C.J. p 341 note 31. 

1. Ncv.—Douglass v. Folsom, 33 P. 
660, 21 Nev. 441. 

N.Y.—Hoyt v. Bonnett, 58 Barb. 529, 
reversed on other grounds 50 N.Y. 
538, and disapproving Murray v. 
Smith, 22 N.Y.Super. 6&9. 

2. Ala.—Barnes v. Bell, 163 So. 616, 
231 Ala. 84—Smith v. Nixon, 87 
So. 32$, 205 Ala. 223. 

24 C.J. p 341 note 56. 

3. Ill.—Wallace v. Catchell, 10$ IIL 
■315. 

24 C.J. p 341 note 57. 

4. Ill.—Mason v. Tiffany, 45 Ill. 392 
—Wells v. Miller, 45 III. 33. 

5- Ala.—First- Nat Bank v. Love, 
167 So. 703, 232 Ala. 327—Brannon 
V, Sherry, 71 So. 106, 195 Ala. 272. 
24 C.J. p 341 note 59. 

Holder of oomtracts as security 
for loan was held “party In interest*' 
in presenting cljaim : against proml- 
sQr’g estatarr-m rp 3>ettnj&t£*B Estate, 
220 N.W. 538, 196 Wis. 27fiU : 


Pledgor of note held properly per¬ 
mitted to file claim against estate 
of deceased guarantor.—In re 
Schmitt's Estate, 6 N.E.2d 444, 288 
Ill.App. 250. 

Statute governing actions on claim 
held inapplicable 

A claim against the estate of a 
deceased surety on an executor’s 
bond may be filed in the name of the 
actual claimant, although it is pro¬ 
vided by statute that actions on ex¬ 
ecutors’ bonds shall be prosecuted 
in the name of the people for the 
use of the persons injured.—Thom¬ 
son v. Black, 65 N.E. 1092, 200 Ill. 
4 05, affirming 102 Ill.App. 304. 

The payee of a note which is the 
basis of a claim against a decedent’s 
estate may enforce the note even 
though it was given for the benefit 
of another.—In re Stack’s Estate, 204 
N.W. 546, 164 Minn. 57. 

Claim for services rendered by wife 
A claim agaipst the estate of a 
decedent for services rendered by a 
wife while living with her husband 
is community property and should be 
presented by the husband,—Smith v; 
Furnish, 12 P. 392, 70 Cal. 424—24 
C.J. p 342 note 83. 

tm 


6. Ariz.—Kay v. ICay, 89 P.2d 496, 
53 Ariz. 336, 121 A.L.R. 1496. 

24 C.J. p 341 note 60. 

7. Ala.—Hunt v. Curtis, 44 So. 54, 
151 Ala. 507. 

24 C.J. p 311 note 63. 

a Ill,—Dixon v. Buell, 21 Ill. 203. 
Ky.—Preston v. Second Nat. Bank, 
63 S.W.2d 774, 250 Ky. 673. 
Assignment of note 

(1) Assignee of note could make 
proof of the claim, although tho as¬ 
signment was made for the purpos¬ 
es of collection merely, since it was 
effective to transfer the legal title 
to the demand.—Harris v. Mt. Wash¬ 
ington Co., 202 P. 903, 55 Cal.App. 
144. 

(2) Legal title in assignee at time 
of filing claim on note is essential. 
—Williams v. Frederick’s Estate, 7 
N.E.2d 384, 289 Ill.App. 410. 

9. Pa.—Kline’s Estate, 9 Pa.Dist. 
386. 

10. Pa.—Kline's Estate, supra. 

Vt.—Thurston v. Holbrook, 31 Vt. 
354.* 

11. Mich.—Feustmann v. Gott, 32 
N;W. 869, 65 Mich. 592. 

24 C.J. p 341 note 67, p 342 not* 68. 
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der of distribution entered. 12 It has also been held 
that a claim may be presented by the heirs of a de¬ 
ceased claimant. 13 

Presentation may be made by a lawfully author¬ 
ized agent of claimant, 14 but, unless it is otherwise 
provided by statute, the personal representative of 
the deceased debtor has no authority to present a 
third person’s claim against the estate, 15 and he it 
under no duty to file a creditors’ claim with the 
clerk of the court. 16 

No one but the creditor himself or a person duly 
authorized by him can make a presentation of a 
claim against an estate so as to bind claimant, 17 and 
a presentation by a person having no interest in the 
claim is a nullity and will not avoid the operation of 
the statute of nonclaim; 18 so, where the statement 
of the claim shows a cause of action in favor of a 
person other than claimant, it is insufficient. 19 The 
fact that a person not interested is united with the 
real owner of a claim filed is immaterial, since a 
payment to either would be by consent of the oth¬ 
er, their association being voluntary. 20 It has been 
held that if a claim is presented by the wrong per¬ 
son and it appears that it is a proper claim for ad¬ 
justment against the estate, the court may allow 
the proper person to appear and prosecute the de¬ 
mand; 21 and, where a claim presented by an un¬ 
authorized person is disallowed, it has been held 
that on becoming vested with the proper authority 
the person who presented the claim may, by taking 
an appeal from the order of disallowance, ratify and 
make valid the original presentation. 22 Presenta¬ 
tion of the claim of a creditor, who died leaving a 


nonintervention will, by his executor as his own in¬ 
dividual claim, was sufficient, where the executor 
was the sole heir and sole beneficiary under the will, 
and the will had been filed for probate before the 
claim was presented, although it had not been ad¬ 
mitted to probate. 23 

The same person acting in different capacities may 
present legally distinct claims. 24 

Claim based on stockholder’s liability. Where, 
after creditors have recovered judgment in their 
suit to enforce the liability of stockholders of an in¬ 
solvent bank, one of them files claim for the judg¬ 
ment recovered by him in such suit against the es¬ 
tate of a deceased stockholder liable under the judg¬ 
ment, his claim against the estate is for the benefit 
of all the creditors, and they have a right to share 
in the amount he recovers in proportion to their 
rights as fixed by the judgment rendered in the 
creditors’ action. 25 

b. To Whom Presentation Made 

Under the common-law practice, and under some 
statutory provisions, claims are presented to, or filed 
with, the personal representative; but this rule is not 
universal, and other statutes make provision for pre¬ 
sentation to the representative or other persons, or to 
the court. 

Under the common-law practice, and also under 
statutory provisions in some jurisdictions, claims 
are presented to, or filed with, the personal repre¬ 
sentative; 26 but this rule is not universal, and un¬ 
der other statutes the presentation is properly made 
to, or the filing properly with, the court, 27 or both 
the representative and the court, 28 or either the rep- 


Before qualification the personal 
representative 1 of a deceased creditor 
cannot make a valid presentation.— 
Henry v. Roe, 18 S.W. 806, 83 Tex. 
44 6. 

12. Mo.—Tonnies v. McIntyre, 82 
Mo.App. 268. 

13. Ala.—Hunt v. Curtis, 44 So. 54, 
151 Ala. 507. 

14. Wash.—Andrews v. Kelleher, 
214 P. 1056, 124 Wash. 517. 

24 C.J. p 342 note 71. 

Trustee for bondholders held au¬ 
thorized to present claim.—In re 
Wood's Estate, 97 P.2d 1088, 2 Wash. 
2d 319. 

15. Colo.—In re Hobson, 91 P. 929, 
^0 Colo. 332. 

24 C.J. p 342 note 72. 

Buie unaltered by statute , 

A statute providing- for the pres¬ 
entation of claims of the estate by 
way of set-off to the claims of cred¬ 
itors does not authorize the personal 
representative to present a creditor's 
claim for the purpose of setting off 
against it a claim o t, .the estate 


against the creditor.—Moore v. 
Bachelder, 51 Vt. 50—24 C.J. p 342 
note 73. 

16. Ill.—In re Grant's Estate, 20 N. 
E.2d 817, 300 Ill.App. 179. 

17. Vt.—Whitcomb v. Davenport, 22 
A, 723, 63 Vt. 656. 

24 C.J. p 342 note 74. 

18. Me.—Marshal v. Perkins, 72 Me. 
343. 

24 C.J. p 342 note 75. 

19. Conn.—Meriden Steam Mill 
Lumber Co. v. Guy, 40 Conn. 163. 

24 C.J. p 342 note 76. 

2a N.C,—Perkins v. Berry, 9 S.E. 
621, 103 ]ST.C. 131. 

21. Vt.—Holdridge v. Holdridge, 53 
Vt. 546. 

22. Vt.—Thurston v. Holbrook, 31 
Vt. 354. 

24 C.J. p 342 riote 79. 

23. Wash.—Harvey v. Pocock, 170 
P. 545, 100 Wash. 263. 

24. , N-Y.—In* re JSFussbaum’s Estate, 
285 N.Y.S. 788, 158 Misc. 380. 
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25. Wis.—Dietrich v. Loney, 172 N. 
W. 229, 169 Wis. 469. 

20. Me.—Stetson v. Caverly, 175 A. 
473, 133 Me. 217. 

N*.D.—Carlson v. Chase, 215 N.W. 

151, 55 3ST.D. 680. 

24 C.J. p 317 note 19. 

27. Ill.—In re Grant’s Estate, 20 N. 
E.2d 817, 300 Ill.App. *179. 

Minn.—State v. Probate Court of 
Hennepin County, 177 N.W. 354, 
145 Minn. 344, 11 A.L.R. 242. 

24 C.J. p 317 note 19, p 348 note *70. 
Office of probate judge 
Ala.—Roberts v. Grayson, 173 So- 
38, 233 Ala. 658. 

Court of general jurisdiction 

Under certain circumstances, 
claims may be presented to a court 
of general jurisdiction, rather than 
to a probate court officer.—Williams 
v. Tooke, Tex.Civ.App., 116 S.W.2d 
1114, error dismissed. 

28. Mo.—Home Insurance Co. v. 
Wickham, 219 S.W. 961, 281 Mo. 
300—Van Wagner v. Slane, 14 S. 
W.2d 710, 223 Mo.App. 527.- 
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resentative or the court, 29 or the clerk of the 
court, 30 or either the clerk of the court or the rep¬ 
resentative, 31 or an officer appointed by the probate 
court, 32 or commissioners appointed to pass on 
claims. 33 

Where a claim has been presented to an executor 
or administrator lawfully holding the office at the 
time of such presentation, his subsequent removal, 
resignation, or death, or the revocation of his let¬ 
ters, and the appointment of a new representative, 
does not necessitate a new presentation of the claim 
to the latter; 34 but the presentation of a claim to 
the personal representative before his qualification 35 
or after he has been discharged 36 is of no effect. It 
has been held not proper to present claims to an ad¬ 
ministrator pendente lite, 37 or ad colligendum, 38 but 
presentation to a representative of the latter class 
has been permitted. 39 A presentation by a nonresi¬ 
dent creditor to an ancillary administrator appointed 
in another state is insufficient as regards the distri¬ 
bution of the assets in the state in which primary 
administration was granted. 40 Where a note was 
payable to a partnership of which the administra¬ 
tor was a member, it was proper to present it to the 
probate court for allowance without having present¬ 
ed it to the administrator under a statute providing 
that an administrator may establish any demand of 
his against his intestate by presenting and proving 
it to the satisfaction of the court. 41 

Agent or attorney . A personal representative’s 
employment of an attorney to settle the estate does 


not, of itself, show that the latter had authority to 
receive claims. 42 If the statute requires presenta¬ 
tion to be made to the personal representative and 
does not provide for presentation to his agent or 
attorney, claims must be presented to the represen¬ 
tative in person, and presentation to his agent or 
attorney is insufficient, unless it is shown that the 
agent or attorney delivered the demand or notice to 
his principal in due time. 43 

One of several representatives . As a general rule, 
if there are two or more personal representatives, 
presentation of a claim to one of them is sufficient. 44 

§ 411. Notice to Creditors 

a. In general 

b. Sufficiency of notice and publication 

c. Proof of notice 

a. In General 

The court or Judge, or commissioner appointed to 
examine claims, or the personal representative may be 
required to publish a notice to creditors, informing them 
of the representative's appointment and calling on them 
to present their claims. Where the period for presenting 
claims begins at the publication of notice, the statute 
of nonclaim does not operate to bar claims unless notice 
has been given In the time and manner prescribed by 
law. 

The court or judge, 45 or commissioner appointed 
to examine claims, 46 or the personal representa¬ 
tive 47 may be required by statute to publish a notice 
to creditors, informing them of the personal repre¬ 
sentative’s appointment or of the granting of Ict- 


29- Ala.—Agnew v. Walden, 4 So. 
672, 84 Ala. 502. 

21 C.J. p 348 note 69. 

30- Miss.—Stevens v- D. R. Dunlap 
Mercantile Co., 67 So. 160, 108 
Miss. 690. 

31. A money judgment may either 
be Hied with the clerk or presented 
to the personal representative.—Mil¬ 
lar v. Millar, 197 P. 811, 51 Cal.App. 
718. 

32. Tex.—■Williams v. Tooke, Civ. 
App., 116 S.W.2d 1114, error dis¬ 
missed. 

33- Philippine.—Santos v. Manarang, 
27 Philippine 209. 

34. Ala.—Floyd v. Clayton, 67 Ala. 
265. 

24 C.J. p 843 note 88. 

35. Ala.—Mobile Branch Bank v. 
Hallett, 12 Ala. 671. 

Mo.—Bambrick v. Bambrick, 58 S. 
W. 8, 157 MO. 423. 

3Q» Fla.—Gibson v. Mitchell, 16 Fla. 
■519. 

37. Tenn.—Houston v. Houston, 3 
Humphr. 652. 

38. Ala.—Erwin v. Mobile Branch 
Bank, 14 Ala. 307. 


39. D.C.—Berry & Whitmore Co. v. 
Dante, 43 App.D.C. 110. 

40. Ark.—Turner v. Risor, 15 S.W. 
13, 54 Ark. 33. 

41. Ark.—Hall v. Rea, 107 S.W. 
1176, 85 Ark. 269. 

42. N.H.—Hurd v. Varney, 144 A. 
266, 83 N.H. 467. 

43. Nev.—Douglass v. Folsom, 33 P. 
660. 21 Nev. 441, 38 P. Ill, 22 Nev. 
217. 

24 C.J. p 343 note 96. 

44. Kan—Cross v. Long, 71 P. 524, 
66 Kan. 293. 

24 C.J. p 343 note 91. 

Claim of one of the executors 
against the estate was properly pre¬ 
sented to the other executor.—Win¬ 
der v. Winder, Cal., 114 P.2d 347. 

45. Neb.—In re Neville’s Estate, 
235 N.W. 666, 121 Neb. 15. 

Wis.—In re Anson’s Estate, 188 N.W. 
■479, 177 Wis. 441. 

46. Neb.—Ribble v. Furmin, 98 N. 
W. 420, 71 Neb. 108. 

24 C.J. p 343 note 3* 

47. Ariz.—Lowry v. Crandall, 83 P. 
2d 1003, 52 Ariz. 501, 120 A.L.R. 
271. 


Ind.—Board of Com’rs of Hamilton 
County v. Pardue, 16 N.E.2d 881, 
214 Ind. 579. 

Iowa.—Anthony v. Wagner, 246 N. 

W. 748, 216 Iowa 571. 

Md.—Seaman v. Seaman, 118 A. 120, 
141 Md. 3. 

Mass.—Brigham v. Garcelon, 149 N. 

R 598, 254 Mass. 65. 

Miss.—Floyd v. Chatham, 172 So. 
504, 178 Miss. 137—McDowell v. 
Minor, 130 So. 484, 158 Miss. 360 
—George T. Webb & Co. v. Fogg, 
99 So. 504, 134 Miss. 605. 

Mont.—Roche Valley Land Co. v. 

Barth, 215 P. 654, 67 Mont. 353. 
Utah.—Harris v. Turner, 86 P.2d 824, 
96 Utah 342. 

24 C.J. p 343 note 2. 

“Generally speaking” an executor 
is bound to see that a proper notice 
of his appointment is given.—In re 
Nicholson's Estate, 300 N.W. 332, 342, 
*230 Iowa 1191. 

Representatives must reguest pres¬ 
entation of all claims.—People v. Os¬ 
good, 285 P. 753, 104 CaLApp. 133- 

Notice by the temporary adminis¬ 
trator of a decedent's estate, under 
order of court, does not relieve the 
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ters, and calling on them to present their claims. It 
has been stated that statutes requiring that notice 
be given are intended for the benefit of creditors; 48 
but it has also been stated that the requirement of 
notice is intended solely for the protection of the 
personal representative, and that as far as concerns 
the rights of creditors to payment out of the estate, 
there is no legal obligation on him to give notice at 
all. 49 Unless the statutes expressly so provide, the 
giving of notice to creditors by the personal repre¬ 
sentative is in no sense a prerequisite to his enter¬ 
ing on the discharge of his duties* 50 and his failure 
to give the notice does not operate to annul his ap¬ 
pointment; 51 but if the personal representative has 
paid out the assets to legatees or distributees he can¬ 
not escape personal liability to an unpaid creditor 
without showing full compliance with the statutes 
requiring notice. 52 

Where the period for presenting claims dates 
from some time other than the publication of notice 
to creditors, the omission to give this notice does 


not relieve the creditors from the necessity of pre¬ 
senting their demands, but the statute of nonclaim 
runs whether the notice is published or not, 53 it be¬ 
ing held that, as far as the statute of nonclaim is 
concerned, the requirements as to notice are merely 
directory ; 54 but where the period for presenting the 
claims begins at the publication of notice to credi¬ 
tors, the statute of nonclaim does not operate to 
bar unpresented claims unless notice has been given 
within the time and in the manner prescribed by 
law, 55 and it has been held that unless such notice 
has been duly given an order cannot properly be 
made closing the allowance of claims. 56 

In the absence of statute, the personal represen¬ 
tative is not required to notify personally any of the 
claimants. 57 Creditors must take cognizance of a 
statutory notice properly given, 58 and hence, if the 
proper statutory notice has been given, the credi¬ 
tor’s want of actual notice is not material and will 
not affect the running of the nonclaim statute 
against his demand, 59 unless the latter statute ex- 


executors under the will of said de¬ 
cedent, after the issuance to them of 
letters testamentary, from their stat¬ 
utory duty to advertise notice.—In 
Te Estate of Shadboit, 32 Hawaii 
683. 

48. Ariz.—Lowry v. Crandall, 83 P. 
2d 1003, 52 Ariz. 501, 120 A.L.R. 
271. 

Or.—In re Conser, 66 P. 607, 40 Or. 
138. 

49. N.Y.—Fliess v. Buckley, 90 N. 
Y. 286, affirming 24 Hun 514. 

24 C.J. p 313 note 6. 

50. Mont.—Davis v. Davis’ Estate, 
185 P. 559, 56 Mont. 500. 

24 C.J. p 343 note 4. 

51. Iowa.—Johnson v. Barker, 10 N. 
W. 289, 57 Iowa 32. 

52. N.C.—Lee v. Patrick, 31 N.C. 
135. 

24 C.J. p 343 note 7. 

53. N.M.—In re Baeza's Estate, 73 
P.2d 1351, 41 N.M. 708. 

24 C.J. p 344 note 8. 

But it has been held that the 
right to prove a claim against the 
estate was not barred under a stat¬ 
ute providing that the personal rep- 
lesentative, after having given due 
notice of his appointment, shall not 
be held to answer to an action which 
is not commenced within one year 
from the time of his giving bond, be¬ 
cause due notice of appointment was 
not given.—Brigham v. Garcelon, 149 
N.E. 598, 254 Mass. 65. 

2Tew notice under amended statute 
unnecessary 

Under a statute amending the 
nonclaim statute and barring claims 
not presented within a certain time 
after the effective date of the amend¬ 
ed statute, no new notice to credi¬ 


tors is necessary to start the run¬ 
ning of such period of limitation.— 
Hurst v. Hammel, 113 P.2d 1045, 153 
Kan. 827. 

Estoppel to deny notice 

A claimant who presents his claim 
to the administrator for allowance is 
estopped by his own act from deny¬ 
ing that he had notice of the grant 
of administration, and in such a case 
it is immaterial whether publication 
was made or not.—Danzey v. Swin- 
ney, 7 Tex. 617. 

In Indiana 

(1) As shown supra § 405, a claim 
is barred if not presented within a 
certain time of final settlement. 

(2) It has been stated without ref¬ 
erence to the statutory provisions 
governing the filing of claims that 
notice of appointment of an execu¬ 
tor or administrator is necessary in 
order to start the running of time 
for filing claims.—Board of Com’rs 
of Hamilton County v. Pardue, 16 N. 

j E.2d 884, 214 Ind. 579. 

(3) The rule stated in (2) supra 
was certainly true under an earlier 
statute under which the time for 
presenting claims ran from the time 
notice was given.—Floyd v. Miller, 
61 Ind. 224. 

54. Tenn.—Todd v. Wright, 12 
Heisk. 442. 

24 C.J. p 344 note 9. 

55. Iowa.—In re Nairn's Estate, 247 
N.W. 220, 215 Iowa 920—Anthony 
v. Wagner, 246 N.W. 748, 216 Iowa 
571—In re Camp's Estate, 176 N. 
W. 795, 188 Iowa 734. 

Miss.—Bankston v. First Nat. Bank 
& Trust Co. of Vicksburg, 171 So. 
18, 177 Miss. 719—Jennings v. 
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Lowery & Berry, 112 So. 692, 147 
Miss. 673. 

Mo.—Kirk v. Metropolitan Life Ins. 
Co., 38 S.W.2d 519, 225 Mo.App. 
756. 

Okl.—Inman v. Western Nat. Bank of 
Ft. Worth, Tex., 200 P. 714, 83 Okl. 
126. 

24 C.J. p 344 note 11. 

Estoppel to complaint of nonpublica- 
tion 

A creditor who exhibits his de¬ 
mand to the personal representative 
and otherwise deals with him as the 
legal representative of the estate 
cannot complain of the failure to 
publish notice.—Collamore v. Wilder, 
19 Kan. 67. 

56. Mich.—North v. Van Tassel, 47 
N.W. 663, 84 Mich. 69. 

24 C.J. p 344 note 12. 

57. Iowa.—Bates v. Remley, 273 N. 
W. 180, 223 Iowa 654. 

Preferred claimants are not enti¬ 
tled to he personally notified.—Albert 
Neurath & Son v. Dugan’s Adm'r, 63 
S.W.2d 769, 250 Ky. 601. 

Whether claimant was a resident 
or a nonresident, a personal repre¬ 
sentative giving notice as directed 
by law had no further burden to 
give any additional or actual notice 
to a claimant.—Federal Land Bank 
of Omaha, Neb. v. Bonnett, 284 N. 
W. 97, 226 Iowa 112. 

58. Pa.—Thomas v. Waters, 18 A 2d 
872, 342 Pa. 125. 

59. Iowa.—Federal Land Bank of 
Omaha, Neb. v. Bonnett, 284 N.W. 
97, 226 Iowa 112—Hawkeye Ins. 
Co. v. Lisker, 98 N.W. 127, 122 
Iowa 341. 

Pa.—In re Cass* Estate, 22 Erie Co. 
276. 
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ccpts from its operation persons without notice, 60 
Where the personal representative seeks to enforce 
a claim of his own against the estate, he cannot take 
advantage of his own neglect to give the statutory 
notice to creditors. 61 

The failure of the personal representative to com¬ 
ply with the statutory provisions with respect to no¬ 
tice to creditors does not affect the general statute 
of limitations 62 or estop him from claiming the ben¬ 
efit of that statute. 63 

Effect of notice as to legatees. Notice to credi¬ 
tors by an executor as to the time for the presenta¬ 
tion of claims brings a legatee within the court’s ju¬ 
risdiction for that time only. 64 

T>. Sufficiency of Notice and Publication 

Where notice to creditors is necessary, the statutory 
requirements as to notice and the time, place, and man¬ 


ner of its publication must be strictly complied with; 
but the statutes should be reasonably construed, and 
slight errors and omissions which are not misleading 
and do not affect the substance of the notice are imma¬ 
terial. 

In jurisdictions where notice to creditors is nec¬ 
essary, all the statutory requirements as to the no¬ 
tice and as to the time, place, and manner of its pub¬ 
lication must be strictly complied with; 65 but the 
statutes should be given a construction which will 
be reasonable, in view of local conditions as to 
means and facilities for publication, 66 and slight er¬ 
rors and omissions which are not misleading and do 
not affect the substance of the notice are immateri¬ 
al 67 If the statute does not prescribe any particu¬ 
lar form, the notice should be made so ample, full, 
and clear in its terms that it will operate as a warn¬ 
ing to creditors. 68 

The personal representative may authorize his at- 


Knowledg'e of decedent’s death. 

(1) Whether statute of nonclaims 
is applicable is not determined by 
whether claimant had knowledge of 
deceased's death.—McOoy v. Spears, 
09 P.2d 153, 186 Okl. 526. 

(2) However, it has been hold that 
actual notice that the debtor has 
died and that administration has 
been granted on his estate has the 
same effect as the statutory notice, 
and necessitates the creditor’s com¬ 
pliance with the statute of nonclaim, 
although the personal representative 
wholly neglects to give the notice re¬ 
quired by law.—-Walker v. Gill, 18 S. 
C.L. 105. 

Nonresident litigating claim 
against representative will be deem¬ 
ed to have had knowledge of notice 
to creditors.—Thomas v. Bivin, 243 
P. 130, 34 Wyo. 317. 

60. Nev.—Pacific States Savings, 
Loan St Bldg. Co. v. Fox, 50 P. 4, 
26 Nov. 229. 

Persons lacking notice by reason 
of absence from state excepted.—In 
re Haskins' Estate, 231 N.W. 042, 57 
S.D. 231. 

61. Ill.—Fragd v. Fragd, 176 Hi. 
App. 246. 

Ohio.—In re Ward, 21 Ohio Cir.Ct 
763, 12 Ohio Cir.Dec. 44. 

62. Cal. 1 —McMillan v. Hayward, 20 
P. 774, 94 Cal. 367. 

Publication in advance of filing order 
Where more than the statutory pe¬ 
riod of limitation of six years had 
elapsed after the final decree closing 
an estate, it will be conclusively pre¬ 
sumed there were no creditors hav¬ 
ing outstanding rights, although the 
order directing publication had not 
been filed so as to become effective 
until about a week before the final 
publication*—-pavey v. Me Shane, 107 
N.W. 680, 47 S.D. 265. 


33. Pa.—Keyser’s Appeal, 16 A. 577. 
124 Pa. 80, 2 L.R.A. 159. 

64. Ill.—Fragd v. Fragd, 175 Ill.App. 
246. 

65. Cal.—Burr v. Goodwin, 14 P.2d 
808, 126 Cal.App. 539. 

Md.—Seaman v. Seaman, 118 A. 120, 
141 Md. 1. 

Miss.—Floyd v. Chatham, 172 So. 504, 
178 Miss. 137—Bankston v. First 
Nat. Bank & Trust Co. of Vicks¬ 
burg, 171 So. 18, 177 Miss. 719. 
Mont.—Roche Valley Land Co. v. 

Barth, 215 P. 654, 67 Mont. 353. 

24 C.J. p 337 note 97, p 344 note 21. 

"One who invokes a strict doc¬ 
trine” as a defense against a claim 
should himself be held to strict com¬ 
pliance with the statutory require¬ 
ments as to notice.—Bankston v. 
First Nat. Bank Sc Trust Co. of 
Vicksburg, 171 So. 18, 20, 177 Miss. 
719. 

Xu absence of antecedent order 

signed arid filed in office of probate 
judge, publication of notice is in¬ 
valid and fatally defective.—In re 
Neville's Estate, 235 N.W. 666, 121 
Neb. 15. 

Address of owner 

Under a statute providing that 
notice to creditors shall state the 
address of the owner of the estate, 
a notice which did not state such 
address in its body is void, and the 
defect is not cured by the designa¬ 
tion in the caption of the county in 
which the court sat.—In re Anson’s 
Estate, 188 N.W, 479, 177 Wis. 441. 
Direction of court or clerk 

A notice given by the personal 
representative without the direction 
of the court or clerk, indorsed on 
the letters issued, as provided by 
statute* is no notice at all,—In re 
Nicholson's Estate, 800 N.W. 332, 230 
Iowa 1X91—Anthony vj Wagner, 246 
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N.W. 748, 216 Iowa 571—In re Camp’s 
Estate, 176 N.W. 795, 188 Iowa 734. 
Entry of direction of record 

Under a statute requiring the di¬ 
rection of the court or clerk for 
notice to the creditors to be entered 
of record in the probate docket, the 
fact that the clerk's direction was 
not spread on probate docket did not 
invalidate notice, only notation on 
docket being required.—Anthony v. 
Wagner, 246 N.W. 748, 216 Iowa 571. 

66. Mo.—Montelius v. Sarpy, 11 Mo. 
237. 

24 C.J. p 345 note 22. 

67. Miss.—Stokes v. Lemon & Gale 
Co., 62 So. 457, 96 Miss. 868. 

24 C.J. p 345 note 23. 

Date of letters 

Failure of notice to comply with 
statutory provision that notice shall 
set forth the time when letters were 
granted, does not render ii void.— 
George T. Webb & Co. v. Fogg, 99 
So. 504, 134 Miss. 605. 

Fullness of entry, on probate dock¬ 
et, of direction as to notice held 
immaterial as regards validity of 
the notice, where direction was in¬ 
dorsed on the letters testamentary at 
the time of their issuance.—Anthony 
v. Wagner, 246 N.W. 748, 216 Iowa 
571. 

Notice of appointment 

A notice directing persons having 
claims against the estate to present 
them within a specified time, and 
signed by the administrator as such, 
has been held a sufficient notice of 
his appointment.—Gilbert v. Little, 
2 Ohio St. 166. 

68. Fla.—Amos v. Campbell, 9 Fla. 
187. 

24 CmT, p 345 note 24. 

The effect of failure to present 
claims within the time limited need 
not be stated.—In re Anson's Estate, 
188 N.W. 479, 177 Wis. 44L 
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torney to sign a notice to creditors in the adminis¬ 
trators name and on his behalf; 69 and it has also 
been held that the notice need not be signed by the 
representative, but that signature of the clerk of 
the court is sufficient. 70 If the statute imposes on 
the personal representative the duty to publish the 
notice in a newspaper, and does not restrict him in- 
his choice, the selection of the newspaper rests with 
him. 71 

Constructive notice, that is, notice of facts suffi¬ 
cient to put a reasonably prudent person on inquiry, 
is sufficient to deprive a person of the benefits of 
a statute operating in favor of persons without no¬ 
tice. 72 

The time , 73 period, or frequency 74 of publication 
may be fixed by statute. It has been said that cred¬ 
itors of an estate are not bound to take any cogni¬ 
zance of a notice the publication of which is not 
made within the time stated in the statute. 75 A 
statute requiring the personal representative to pub¬ 
lish notice immediately after his appointment is only 
directory as to time, and no matter what time elaps¬ 
es after appointment notice must still be published. 76 
Publication in advance of the order directing or reg¬ 
ulating the notice has been held invalid, 77 but a first 
publication made after the order for publication was 
signed is valid, although it was made before such 
order was entered. 78 

Where the statute is silent as to the time within 
which notice must be published, the personal repre¬ 
sentative must act speedily. 79 


Statement of time for presenting claims . Al¬ 
though it is regarded as better practice for the no¬ 
tice to specify the time for the presentation of 
claims, 80 this is not necessary in the absence of ex¬ 
press statutory requirement, but it is sufficient if it 
calls for presentation “within the time prescribed 
by law.” 81 It has been held, however, that if the 
personal representative undertakes to state in the 
notice the period for presentation, he must do so 
correctly, and, if the notice provides that claims 
shall be presented within a longer period than that 
prescribed by statute, claims will not be barred by 
failure to present within the statutory period. 82 
Under a statute providing for a longer period for 
presentation where the value of the estate exceeds a 
certain sum, and requiring the period to be stated in 
the representative’s notice to creditors, a representa¬ 
tive erroneously stating a shorter period does not 
thereby affect the creditors’ rights to present their 
claims within the longer period. 83 

Statement of place for presenting claims. A stat¬ 
utory provision requiring the notice to specify a 
particular place of presentation or of filing must be 
observed. 84 Under a statute requiring that the no¬ 
tice shall direct the creditors to present their claims 
to the personal representative at the place of his res¬ 
idence or business, to be specified in the notice, the 
notice must describe his place of residence or busi¬ 
ness with sufficient particularity that a reasonable 
person may easily identify it; 85 but if the notice 
states the place for presentation it need not further 
state that the designated place is the representative’s 


Notice held sufficient as to object¬ 
ing creditor.—Pennsylvania Rubber 
Co. v. Reel, Fla., 3 So.2d 872. 

69. Wash.—Mexkle v. Cloquet, 87 P. 
841, 44 Wash. 513. 

70. Ind.—Roberts v. Spencer, 13 
N.B. 127, 112 Ind. 81., 

71. Cal.—Brouse v. Law, 59 P. 384, 
127 Cal. 152. 

24 C.J, p 345 note 27. 
language 

Where surnames of decedent and 
all heirs at law were Spanish names, 
publication of notice to creditors in 
English language did not comply 
with statute, in view of implied find¬ 
ing that Spanish language newspaper 
was published within county.—In re 
Baeza’s Estate, 73 P.2d 1351, 41 N.M. 
708. 

72. Okl.—Squire v. Stephenson, 81 
P.2d 668, 183 Okl. 132—-State Bank 
of Seneca, Mo., v. Miller, 42 P.2d 
834, 171 Okl. 253. 

73. Utah.—Harris v. Turner, 85 P. 
2d 824, .96 Utah 342. 

74. Specification in order 

Under a statute prqviding .that the 
notice shall be* published as .often 


as the court or judge shall direct, j 
but not less than a specified number 
of times in a stated period, the order 
of the court or judge need not speci¬ 
fy the period or frequency of publi¬ 
cation unless the court requires more 
than the minimum fixed by law.— 
Hensley v. Sacramento County Super. 
Ct., 44 P. 232, 111 Cal. 541—Wise v. 
Williams, 25 P. 1064, 88 Cal. 30. 

Statute requiring order of court to 
permit probate notices to be publish¬ 
ed less often than paper in which it 
is published held not to apply to 
notice to creditors.—In re Phillips' 
Estate, 44 P.2d 699, 86 Utah '358., 

75. Miss.—Pearl v. Conley, 15 Miss. 
356. 

76. Utah.—Harris v. Turner, 85 P.2d 
824, 96 Utah ,342. 

77. Iowa.—McConaughy v. Wilsey, 
88 N.W. 1101, 115 Iowa 589. 

24 C.J. p 345 note 29. 

78. Cal.-—Votypka v. Valentine, 182 
P. 76, 41 Cal.App. 74. 

79. Miss.—McDowell v. Minor, 130 
Sol 484,' 158 Miss. 360. 
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80. Fla.—Ellison v. Allen, 8 Fla. 
206. 

24 C.J. p 345 note 32. 

81. Fla.—May v. Vann, 15 Fla. 553. 
24 C.J. p 345 note 33. 

82. Wis.—Brill v. Ide, 43 N.W. 559, 
75 Wis. 113. 

24 C.J. p 345 note 34. 

83. Cal.—Paterson v. Schmidt, 44 P. 
161, 111 Cal. 457. 

24 C.J. p 345 note 35. 

84. Cal.-—Madruga v. Superior Court 
of San Luis Obispo County, 226 
P. 1, 193 Cal. 564—Burr v. Good¬ 
win, 14 P.2d 808, 126 Cal.App. 539. 

Miss.—Floyd v. Chatham, ' 172 So. 
504, 178 Miss. 137. 

85. Mont.—Roche Valley Land Co. 
v. Barth, 215 P. 654, 67 Mont. 353. 

Description held sufficient 

Notice to creditors, stating claims 
were to be presented at office of 
named person in Glendive, Mont., a, 
town of considerably less, than fiye 
thousand inhabitants, held sufficient. 
—State v. District Court of Seventh 
Judicial Dist. of State of Montana 
in and <p.r pawson County, JL.r3P.2d 
I 335, 90’ Mont 281, ,5 ?6 A.JL.R. ^373^ 
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residence or place of business. 86 A notice signed by 
the administrators and dated at a certain place has 
been held sufficient to designate their place of busi¬ 
ness. 87 

Who may question sufficiency; waiver of irregu¬ 
larities. A creditor of the estate cannot question the 
sufficiency of the notice as to a class of claimants to 
which he does not belong. 88 A creditor may waive 
irregularities in the notice or its publication by fail¬ 
ing to object thereto at the proper time. 89 

c. Proof of Notice 

Where notice to creditors is a prerequisite to the 
operation of the nonclaim statute, a personal repre¬ 
sentative relying on the statute as a bar to a claim must 
affirmatively prove that he gave the statutory notice; 
and under some statutes a copy of the notice and proof 
of publication must be filed, and the court must enter 
an order that due notice has been given. 

In jurisdictions where due notice to creditors is 
a prerequisite to the operation of the nonclaim stat¬ 
ute, if the personal representative relies on the stat¬ 
ute as a bar to a claim of a creditor, he must af¬ 
firmatively prove that he gave the statutory notice 
to creditors in the manner and within the time pre¬ 
scribed by law. 90 Publication of the notice may be 
proved by producing the newspaper containing it. 91 
The giving of the statutory notice may be proved by 
affidavit where the statute permits, 92 but under such 
a statute the affidavit has been held to be only prima 
facie evidence, the newspaper in which the notice 
was published being more satisfactory evidence of 
its contents, 93 and it has been held that the giving 
of due notice may be proved by any competent evi¬ 
dence, the affidavit being deemed unnecessary. 94 

Under a statute so providing, within a certain 


period after publication a copy of the notice and 
proof of publication must be filed, and the court 
must enter an order or decree showing that due no¬ 
tice has been given. 95 In a proper case, the court 
may be compelled by mandamus to enter such an or¬ 
der or decree; 96 but in order to authorize the court 
to make such a decree proof of compliance with the 
statute, by filing a copy of the notice in court, has 
been required, 97 although there is authority to the 
contrary. 98 Such an order or decree is not con¬ 
clusive, but may be contradicted by evidence that 
the publication was insufficient. 99 It has been held 
that a statute requiring proof of publication of the 
notice to be filed with the clerk of the court within 
a certain time is directory, not mandatory, and that, 
where the publication has in fact been duly made, 
the date of the filing of proof is not jurisdictional; 1 
but another statute requiring the executor or admin¬ 
istrator to file proof of the publication of notice to 
creditors has been considered mandatory. 2 

The jurisdiction of commissioners to hear and al¬ 
low claims does not depend on the making of proof 
before them that notice to creditors of the hearing 
and allowance has been published; 3 if such notice 
has in fact been published, the commissioners may 
act, although no formal proof thereof is made be¬ 
fore them. 4 

Who may object to proof. The statutes requir¬ 
ing proof of notice arc intended for the benefit of 
creditors, and a residuary legatee, not being a cred¬ 
itor, is not entitled to object at the final settlement 
that the proof of publication of the notice was ir¬ 
regular, especially where he has not been injured by 
the irregularity. 6 


88. Nev.—Douglass v. Folsom, 33 P. 
660, 21 Nev. 441. 

87. Pa.—-Stoever's Appeal. 3 Watts & 
S. 154. 

88. Fla.—Pennsylvania Rubber Co. 
v. Reel, 3 So.2d 872. 

89. Fla.—Bush v. Adams, 6 So, 860, 
25 Fla. 809. 

Miss.—Robertson v. Agricultural 

Bank, 28 Miss. 237. 

90. Iowa.—Anthony v. Wagner, 246 
N.W. 748, 216 Iowa 571. 

24 C.J. p 346 note 39. 

91. Mass.—Hudson v. Hulbert, 15 
Pick. 423. 

24 C.J. p 346 note 40. 

92. Iowa.—Brownell v, Williams, 6 
N.W. 630, 54 Iowa 353. 

24 C.J. p 346 note 41. 

9a Cal.—Wise v. Williams, 25 P. 
1064, 88 Cal. 30. 

94. Mass.—Bates v. Wilkes, 16 Gray 
363 . 

96. Purpose of 1 filing a copy and 
proof of publication of notice is to 


inform creditors that notice has been 
given or to inform court that it has 
been properly published, so that 
court can make order that due notice 
has been given.—Harris v. Turner, 
85 P.2d 824, 96 Utah 342. 

Time for filing 

When the statute is silent as to 
the time for filing, proof of publica¬ 
tion of notice must be filed within 
the period after publication within 
which claims may be presented.— 
Jennings v. Lowery & Berry, 112 So. 
692, 147 Miss. 673. 

96. Cal.—Hensley v. Sacramento 
County Super. Ct., 44 P, 232, 111 
Cal. 541—Johnston v. Napa Coun¬ 
ty Super. Ct., 39 P, 36, 105 Cal. 
666 . 

Where the making of the order 
is discretionary, action by mandamus 
cannot be compelled unless, perhaps, 
there is a clear abuse of discretion. 
—Harris v. Turner, 85 P.2d 824, 96 
Utah 342. 

9 % Cal.—Hawkins v- Marin County 
Super. Ct, 134 P. 327, 165 CaL 74*3. 
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98. Utah.—Harris v. Turner, 85 P.2d 
824, 96 Utah 342. 

The estate could be closed on a 
decree that due notice had been giv¬ 
en even though a copy of the notice 
and proof of publication were not 
filed, if no one is injured and no ap¬ 
peal is taken.—Harris v. Turner, su¬ 
pra. 

90. Cal.—Wise v. Williams, 25 P. 
1064, 88 Cal. 30—Burr v, Goodwin, 
14 P.2d 808, 126 Cal.App. 539. 

1. Or.—In re Conant, 73 F. 1018, 43 
Or. *530. 

2. Cal.—Hawkins v. Marin County 
Super. Ct., 134 P. 327, 165 Cal. 743. 

Miss.—Jennings v. Lowery & Berry, 
112 So. 692, 1-47 Miss. 673. 

3. Mich.—Wilkinson v. Conaty, 32 
N.W. 841, 65 Mich. 614. 

4. Mich.—Wilkinson v. Conaty, su¬ 
pra. 

6. Or.—In re Conser, 66 P. 607, 40 
Or. 138. 
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§ 412. Notice of Intention to Present Claims 

A notice of intention to present claims is not neces¬ 
sary to arrest the running of limitations, unless a stat¬ 
ute requires such notice. 

Except where a statutory provision requires such 
notice, 6 a notice of intention to exhibit or present 
claims is not necessary to arrest the running of lim¬ 
itations. 7 

§ 413. Notice of Presentation or Filing 

Except where a statute or rule of court so requires, 
notice of the presentation or filing of a claim in court 
need not be given to the personal representative or the 
heirs or legatees. 

Under statutes so providing, notice of the presen¬ 
tation or filing of a claim in court must be given to 
the personal representative, 8 and to the heirs or 
legatees, or their guardian, if any, resident in the 
county where the claim is presented; 9 but under 
other statutes the filing and entering of the claim 
constitutes sufficient notice to the representative and 
prevents the statutory bar, and summons or person¬ 
al notice to him within the statutory period for filing 
or presentation is not required for this purpose, 10 
although it is required in order to obtain jurisdic¬ 
tion of his person so that the court may adjudicate 
the claim. 11 It has been held that a claimant's fail¬ 
ure to comply with a rule of court requiring notice 
of filing does not destroy the jurisdiction of the 
court to try the cause. 12 


Even apart from statute circumstances may exist 
under which it becomes the legal duty of the repre¬ 
sentative to give notice to the heirs, distributees, or 
other persons interested in the estate, of claims pre¬ 
sented. 13 

§ 414. Presentation and Filing in General 

Two distinct exhibitions of claims, one for classifica¬ 
tion and the other for allowance, may be contemplated 
by the statute. 

Under at least one statute, two separate and dis¬ 
tinct exhibitions of claims are contemplated, one 
for classification purposes and the other for purpos¬ 
es of allowance. 14 

The law does not contemplate that in a mere 
claim against a decedent's estate third persons shall 
be joined as defendants with the representative. 15 

§ 415. Sufficiency of Presentation 

While substantial compliance with statutes govern¬ 
ing the manner of filing or presentation is essential, in 
the absence of such statutes a creditor of a decedent's 
estate may, as a general rule, file or present his claim 
in any manner he sees fit. To be validly presented to 
the representative, a claim must be properly brought 
to his notice, and the creditor must plainly show an in¬ 
tention to look to the estate for payment. 

As a general rule, in the absence of a statute gov¬ 
erning the manner of filing or presentation, a cred¬ 
itor of a decedent’s estate may file or present his 
claim in any manner he sees fit. 16 Statutes govern- 


6. Kan.—Allen v. Turner, 106 P.2d 
715, 152 Kan. 590—Bristow v. First 
Trust Co. of Wichita, 38 P.2d 108, 
140 Kan. 711. 

A writ of summons ordering ad¬ 
ministrator to appear on a certain 
day to answer a certain claim can¬ 
not supply the element of intention 
to present such claim for allowance 
missing in a notice of claim.—Leven 
v. Morff, 226 S.W. 612, 205 Mo.App. 
698. 

7. Colo.—Brown v. Stair, 136 P. 
1003, 25 Colo.App. 140. 

8. Kan.—Gift v. Lennen, 218 P. 996, 
113 Kan. 467, 114 Kan. 322. 

24 C.J. p 346 note 54. 

Notice may he waived by appear¬ 

ance to resist the claim.—Thompson 
v. Romack, 156 N.W. 310, 174 Iowa 
155—24 C.J. P 346 note 54 [g]. 
Actual knowledge 

(1) Actual knowledge of the rep¬ 

resentative is not equivalent to legal 
written notice to him.—Taylor v. 

George, 140 S.W. 611, 159 Mo.App. 

160. 

(2) However, it has been held 
that, in the absence of actual knowl¬ 
edge or personal service of notice of 
filing, the personal representative 
cannot be held to account if he dis¬ 


tributes the estate.—In re Becker’s 
Estate, 19 N.Y.S.2d 743, 174 Misc. 25. 

Failure to serve notice of hearing 
on claim within statutory period 
was held to bar claim, notwithstand¬ 
ing claim was seasonably filed.—Mei¬ 
er v. Briggs’ Estate, 265 N.W. 189, 
221 Iowa 482. 

9. Kan.—Gift v. Lennen, 218 P. 996, 
113 Kan. 467, 114 Kan. 322. 

10. Ill.—-Wallace v. Gatchell, 106 
Ill. 31-5. 

24 C.J. p 346 note 55. 

11. N.M.—Chaves v. Perea, 2 P. 73, 
•3 N.M. 71. 

24 C.J. p 346 note 56. 

12. Ill.—In re Kurlandsky’s Estate, 
31 N.E.2d 318, 308 Ill.App. 297. 

13. Mich.—Lapham V. Lacy, 125 N. 
W. 738, 161 Mich. 176. 

24 C.J. p 347 note 57. 

14. Purpose of exhibition for clas¬ 
sification 

Exhibition for classification is in¬ 
tended to apprise executor or admin¬ 
istrator of claim’s nature, origin, and 
amount, and to afford him oppor¬ 
tunity prior to initiation of a legal 
proceeding on it to investigate its 
merits, determine whether or not to 
contest it, and, if it appears meritori¬ 
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ous, arrange to have assets of the 
estate available for payment; it is 
not the commencement of a legal 
proceeding based on demand, but is 
only exhibition of foundation of 
legal proceeding which is to be 
thereafter commenced, and the juris¬ 
diction of the probate court to en¬ 
tertain a claim with a view to its 
allowance is not defeated by the ab¬ 
sence of any showing of an exhibi¬ 
tion for classification.—Schaefer v. 
Magel's Estate, 108 S.W.2d 608, 233 
Mo.App. 778. 

15. Ind.—Niblack v. Goodman, 67 
Ind. 174—Noble v. McGinnis, 55 
Ind. 528. 

16. N.J.—Kenny v. Trowbridge, 2 
A.2d 655, 124 N.J.Eq. 504. 

Permission of court rendering Judg- 
* ment 

In the absence of a statute other¬ 
wise providing, a person holding a 
claim founded on a judgment against 
decedent is not required to obtain 
the permission of the court render¬ 
ing the judgment before filing his 
claim against the estate.—Pacific 
Gas & Electric Co. v. Elks Duck 
Club, 103 P.2d 1030, 39 Cal.App.2d 
562. 
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in g the manner of filing or presentation must of 
course be observed; 17 but a substantial compliance 
with the provisions of such statutes may be suffi¬ 
cient, 18 especially where accepted by the probate 
court in passing on the claim. 19 In order to be 
validly presented to the executor or administrator, a 
claim must be properly brought to his notice, and 


the creditor must plainly show an intention to look 
to the estate for payment, 20 but the creditor is not 
required to prove his claim when he presents it. 21 
A claim is presented when it is exhibited to the rep¬ 
resentative, 22 and as a rule no particular formali¬ 
ties are required, 23 but it is sufficient to make a dis¬ 
play or profert of the claim, accompanied by a prop- 


The claim may be filed in vacation 
as well as in term time.—Wallace 
v. Gatchell, 106 Ill. 315. 

Presentation at audit of trustee’s ac¬ 
count improper 

A creditor cannot properly pres¬ 
ent a claim at the audit of the ac¬ 
count of a trustee appointed on de¬ 
cedent's death to administer a trust 
fund.—In re Gorman’s Estate, 27 Pa. 
Dist. & Co. 22. 

17- Kan.—In re Dotson’s Estate, 119 
P.2d 518, 154 Kan. 561. 

Minn.—State v. Probate Court of 
Hennepin County, 177 N.W. 35 4, 
145 Minn. '3U, 11 A.L.R. 242. 

Mo.—State ex rol. Dean v. Daues, 
14 S. W. 2d 99(1, 321 Mo. 1126, 

quashing 1 opinion Dean v. Dean, 
App., ‘1 S.W. 2d 235, and conformed 
to 15 ».\V.2d 1116—Curtin v. Wool- 
ley, App.. 114 S.W.2d 101—Schae¬ 
fer v. Magel’s Estate, 10S S.W.2d 
60S, 233 Mo.App. 778—Curtis v. La 
Force, App., 29 S.W.2d 191—Levon 
v. Morff, 226 S.W. 612, 205 Mo. 
App. 698. 

24 C.J. p 347 note 5S. 

As to matters of substance the 
statute regulating the manner of fil¬ 
ing claims Is mandatory.—Jordan v. 
Love, 157 So. 877, 171 Miss. 523. 

Exhibition or filing of original note 
required under statute.—In re An¬ 
derson's Estate, 24 P.2d 749, 93 Colo. 
103. 

Claim due executor’s law firm 

A claim alleged to be due a law 
firm in which an executor is a part¬ 
ner Is subject to the mandatory re¬ 
quirements of the statute governing 
the presentation of claims.—Trustees 
of Masonic Temple Ass'n of Sidney 
v. Emmons, 195 N.E. 269, 49 Ohio 
App. 87. 

18. Ill.—Williamson v. Powell, 251 
Ill. App. 105. 

Kan.—Roberts v. Setty, 119 P.2d 539, 
154 Kan. 505. 

Miss.—Deposit Guaranty Bank Sc 
Trust Co. v. Jordan’s Estate, 157 
So. 876, 171 Miss, 332. 

Mo.—Schaefer v. Magel's Estate, 108 
S.W.Zd 608, 288 Mo.App. 778. 

24 C.J. p 347 note 59. 

ScuBtalent statement of particulars 
Under a statute requiring the 
statement of all particulars on the 
filing of a contingent claim, pres¬ 
entation of a copy of* a note pro¬ 
viding for payment of attorney’s 
fees was ‘sufficient presentation of 
the claim for attorney's fees.—In re 


Amirault’s Estate, 194 P. 1099, 22 
Ariz. 122. 

The filing of an envelope contain¬ 
ing a claim has been held to consti¬ 
tute a filing of the claim.—Smith v. 
Goodrich, 47 N.E. '316, 167 Ill. 46, re¬ 
versed on other grounds 67 Ill.App. 
418. 

19. Mo.—Williamson v. Anthony, 47 
Mo. 2 99—Hicks v. Jamison, 10 Mo. 
App. 35. 

20. Ala.—White v. Long, 176 So. 
29 7, 234 Ala. 610—White v. Blair, 
173 So. 493, 234 Ala. 119—First 
Nat. Bank v. Love, 167 So. 703, 
232 Ala. 327—Brannon v. Sherry, 
71 So. 106, 195 Ala. 272. 

Pa.—In re Cass’ Estate, 22 Erie Co. 
276. 

24 C.J. p 347 note 62. 

In the absence of proper personal 
service on the executor or his waiv¬ 
er in writing or by appearance, no 
claim can be allowed.—Curtis v. La 
Force, Mo.App., 29 S.W.2d 191. 

Exhibition of claim for classifica¬ 
tion, and not for allowance, held in¬ 
sufficient.—State ex rel. Dean v. 
Daues, 14 S.W.2d 990, 321 Mo. 1126, 
quashing opinion Dean v. Dean, App., 
1 S.W.2d 235, and conformed to 15 
S.W.2d 1116—Home Insurance Co- v. 
Wickham, 219 S.W. 961, 281 Mo. 300 
—Van Wagner v. Slane, 14 S.W.2d 
710, 223 Mo.App. 527. 

Administrator's renewal of dece¬ 
dent’s notes held not presentation of 
claims against estate.—First Nat. 
Bank v. Teters, 32 S.W.2d 622, 182 
Ark. 599. 

Complaint in action in replevin 
against personal representative held 
not to constitute a claim against the 
estate.—Isbell v. Heiny, Ind., '33 N.E. 
2d 106. 

Leaving claim with employee after 
time 

A claim was not sufficiently pre¬ 
sented where claimant went several 
times to the office specified in the 
notice, and, not finding the executor 
there, finally left it with an employee 
after the time for presentation.— 
Seattle Nat. Bank v. Dickinson, 130 
P. 372, 72 Wash. 403. 

21. Ala.—Posey v. Decatur Bank, 12 
Ala. 802. 

24 C.J. p 347 note 03. 

22. Vt*—Batch elder v. White, 71 A. 

nil. 82 Vt. 182. 

24 C.J. p 347 note 64. 
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Personal presentation is unnecessary 
Ark.—Breckenridge v. Weber Dry 
Goods Co., 268 S.W. 593, 167 Ark. 
429. 

Cal.—Valente v. Sica, 36 P.2d 1086, 
1 Cal.App.2d 478. 

24 C.J. p 347 note 64 Id]. 

Mailing 

(1) The mailing of a claim to the 
personal representative is sufficient 
presentation, since he is presumed to 
have received it in the regular 
course of the mail.—Valente v. Sica, 
36 P.2d 10S6, 1 Cal.App.2d 478—24 
C.J. p 347 note 64 [e]. 

(2) A fortiori, proof of mailing 
and actual receipt by the personal 
representative is sufficient.—Breck¬ 
enridge v. Weber Dry Goods Co., 268 
S.W. 593, 167 Ark. 429. 

(3) It has been held, however, 
that a claim mailed before the time 
for presenting claims had expired, 
but not received until after such 
time, was not sufficiently presented. 
—Adoue v. Gonzales, 54 S.W. 367, 22 
Tex.Clv.App. 73. 

23. U.S.—Goess v. Hartford-Con- 
necticut Trust Co., D.C.Conn., 19 
F.Supp. 880. 

Fla.—Ramseyer v. Datson, 162 So. 
904, 120 Fla. 414. 

N.J.—Kenny v. Trowbridge, 2 A.2d 
655, 124 N.J.Eq. 504. 

24 C.J. p 347 note 06. 

Acknowledgment of correctness of 
claim 

(1) Where representative acknowl¬ 
edges correctness of a claim against 
the estate, or agrees to pay it out 
of the estate, presentation or filing is 
shown. 

Ala.—-White v. Blair, 173 So. 493, 
234 Ala. 119. 

N.C.—Ashley Horne Corporation v. 
Creech, 169 S.E. 794, 205 N.C. 55. 

(2) So, where, after claim Is pre¬ 
sented to administrator, it is set up 
on books of account of estate as lia¬ 
bility of estate and so reported to 
clerk in official' report of administra¬ 
tor, such conduct constitutes "filing” 
of claim.—Ashley Horne Corporation 
v, Creech, supra. 

Petition to require representative 
to pay claim against estate, and rep¬ 
resentative's answer denying validity 
of claim and showing that claim had 
not bten approved, were, in effect, 
presentation of claim for allowance. 
—In re Mead's Estate, 26 P.2d 1103, 
145 Or* 150. 
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er voucher or affidavit, and give the representative 
a reasonable opportunity to examine into, and de¬ 
termine for himself, the justness and validity of the 
demand. 24 It has been held, however, that an ex¬ 
hibition of a claim for allowance must be an exhi¬ 
bition to the personal representative in a judicial 
proceeding to have the claim allowed. 25 

Under a statute so providing, an action com¬ 
menced against the personal representative after the 
death of decedent will be considered a demand le¬ 
gally exhibited against such estate from the time of 
serving the original process on the personal repre¬ 
sentative. 26 The assertion of a lien for the amount 
claimed from the estate is not equivalent to the fil¬ 
ing of a claim, 27 and the exhibition and allowance 
of a claim against a partnership is not an exhibi¬ 
tion of the claim against the individual estate of a 
deceased partner. 28 

Filing or presentation to court. Claims are not 
presented to the probate court until placed in the 
custody of the court, or until filed or made a matter 
of record therein; 29 but the presentation of a claim 
to the court does not require that there be an ac¬ 
tual presentation to the judge and a hearing there¬ 
on. 30 The delivery of the claim to the clerk of the 
probate court, 31 or to the probate judge, 32 is a suffi¬ 
cient filing or presentation to the probate court, and 


the presentation of a claim to a deputy clerk in the 
court room meets the requirement of filing in the 
office of the clerk of the court. 33 A claim filed in 
the office of the probate judge must be brought to 
the attention of the judge or his clerk within the 
statutory period, and merely placing it in a box ap¬ 
propriated for such papers without the knowledge of 
the judge or his clerk is insufficient. 34 So, also, a 
claimant who makes out the claim and takes it to 
the home of the clerk of the probate court to have 
it sworn to, without requesting the clerk to file it, 
does not thereby file the claim. 35 If, however, the 
creditor properly files his claim or a proper state¬ 
ment thereof, he has discharged his duty, and the 
fact that the judge in docketing the claim describes 
it insufficiently cannot affect the creditor's rights. 36 
The filing of a claim in the office of the probate 
judge, as required by statute, is not rendered defec¬ 
tive by the failure of the filing notation to recite 
that fact. 37 

It has been held that the commencement of an 
action on a claim against the personal representa¬ 
tive does not satisfy the requirement of filing with 
the county or probate judge. 38 

A properly filed claim is sufficient, even though 
it does not correctly state the name of decedent, if 
the name stated is sufficient to stimulate inquiry. 39 


Exceptions to an adjudication may 
under proper circumstances be treat¬ 
ed as the presentation of a claim 
against the estate.—In re Smith’s Es¬ 
tate, 54 York Leg.Rec., Pa., 157. 
Claims held sufficiently presented 

(1) Where an execution was placed 
in the hands of the sheriff and the 
administrator of the judgment debt¬ 
or, on seeing the execution, applied 
to the creditor for indulgence, which 
was granted to him, these facts af¬ 
forded sufficient proof of a presenta¬ 
tion of the demand to avoid a plea 
of the statute of nonclaim.—Harri¬ 
son v. Jones, 33 Ala. 258. 

(2) Other cases. 

U.S.—Goess v. Hartford-Connecticut 
Trust Co., D.C.Conn., 19 F.Supp. 
880. 

Tex.—Huff v. Wilder, Civ.App., 75 
S.W.2d 984, error refused. 

Defects may be waived by failure 
to object to the form of presenta¬ 
tion.—Ross v. Knox, 51 A. 910, 71 N. 
H. 249. 

24. Or.—-Willis v. Marks, 45 P. 293, 
29 Or. 493. 

24 C.J. p 348 note 67. 

25. Mo.—Schaefer v. Magel’s Estate, 
108 S.W.2d 608, 233 Mo.App. 778. 

26. Kan.—Masheter v. Lanning, 100 
P.2d 682, 151 Kan. 604. 

27. Ill.—In re Nonnast’s Estate, 21 
N.E.2d 796, 300 Ill.App. 537, mod- 

34 C. J.S.—13 


ified on other grounds Nonnast v. 
Northern Trust Co. f 29 N.E.2d 251, 
374 Ill. 248. 

28. Mo.—Burton v. Rutherford, 49 
Mo. 255. 

29. Minn.—State v. Probate Court 
of Hennepin County, 177 N.W. 354, 
145 Minn. 344, 11 A.L.R. 242. 
leaving claim with administrator 

is not a presentation to the court.— 
State v. Probate Court of Hennepin 
County, supra. 

30. Mo.—Keys v. Keys, 116 S.W. 
537, 217 Mo. 48. 

Piling claim is presentation to pro¬ 
bate court of facts to justify allow¬ 
ance and adjudication of claim.—In 
re Bacher’s Estate, 261 Ill.App. '547. 

Under the terms of the Kansas 
statute, the exhibition of a claim to 
the court contemplates not only fil¬ 
ing a petition for allowance, but al¬ 
so causing it to be set for hearing. 
—In re Dotson’s Estate, 119 P.2d 518, 
154 Kan. 561. 

3-1. Mo.—Rassieur v. Zimmer, 155 S. 

W. 24, 249 Mo. 175. 

24 C.J, p 348 note 71. 

32. Ill.—Barbero v. Thurman, 49 Ill. 
283. 

24 C.J. p 348 note 72. 

33. Cal.—Keller v. Gerber, 193 P. 
809,' 49 Cal.App. 515. 
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34. Ala.—Phillips v. Beene, >38 Ala. 
248—Beene v. Phillips, 37 Ala. 312, 

315. Mo.—Hinshaw v. Warren, 151 S. 
W. 497, 167 Mo.App. 365-. 

36. Ala.—Floyd v. Clayton, 67 Ala. 
265. 

Ill.—Barbero v. Thurman, 49 Ill. 283. 

37. Ala.—Roberts v. Grayson, 173 
So. 38, 233 Ala. 658. 

38. Fla.—Smith v. Fechheimer, 169 
So. 395, 124 Fla. 757—A. R. Doug¬ 
lass, Inc., v. McRainey, 137 So. 
157, 159, 102 Fla. 1141, citing Cor¬ 
pus Juris. 

Revival of suit 

Where a suit has been instituted 
against decedent and revived against 
his personal representative, such re¬ 
vival has the same force and effect 
as the filing of a demand in the pro¬ 
bate court.—Cook’s Estate v. Brown, 
Mo., 140 S.W.2d 42, 128 A.L.R. 1396. 

39. Ala.—Roberts v. Grayson, 173 
So. 38, 233 Ala. 658. 

Married woman's initials 

Filing of claim against decedent’s 
estate as claim against estate of 
“Mrs. J. C. Jones,” which name con¬ 
tained initials of decedent's husband 
rather than decedent’s Christian 
name, was held to comply with stat¬ 
ute of nonclaim, as sufficient to give 
notice stimulating inquiry, especial¬ 
ly where executrix was decedent’s 



§ 416 EXECUTORS AND 

§ 416. Statement and Verification of Claims 

The statement and verification of claims against 
the estate of a deceased person are discussed infra 
§§ 417, 418. 

Examine Pocket Parts for later cases. 

§ 417. - Statement 

a. In general 

b. Form and requisites 

c. Production of original instrument or 

copy 

d. Production of vouchers 

e. Secured claims 

f. Amendment 

a. In General 

Claims against decedents’ estates should be pre¬ 
sented in writing, particularly where this mode of pre¬ 
sentation is required by statute. A statute requiring a 
signed statement is satisfied by signing the affidavit 
attached to the claim. 

Claims against decedents’ estates should be pre¬ 
sented in writing where the statutes requiring the 
presentation or filing of claims expressly provide 
or clearly contemplate that the claims shall be stat¬ 
ed in writing; 40 and it h^s been considered that, 
even though the statute does not expressly so re¬ 
quire, claims against an estate should be presented 
in writing, 41 although there is also authority for the 
view that claims need not be presented in writing, 
unless expressly required by statute. 42 At any rate, 
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casual conversations with the personal representa¬ 
tive regarding the claim do not amount to a suffi¬ 
cient presentation; 43 nor is it sufficient merely to 
mention the approximate amount of a claim to the 
representative and show him a bill of items for a 
portion thereof. 44 

Signature to statement. Although the statute re¬ 
quires “a statement of the claim in writing signed 
by the creditor,” it is sufficient that he signs the 
affidavit attached to the claim, 45 

b. Form and Requisites 

No fixed form of claim ordinarily is required, but 
the statement should give notice that a claim exists 
against the estate for payment of which the creditor 
looks to the estate, distinguishing the claim with reason¬ 
able certainty from all other similar claims, and giving 
such information concerning the nature and amount of 
the demand as will enable the representative to act in¬ 
telligently in approving or rejecting it. 

No fixed form of claim is ordinarily required, nor 
is the technical accuracy and certainty of descrip¬ 
tion which is essential in pleading necessary; all 
that is necessary as a general rule is that the state¬ 
ment shall give notice that a claim exists against 
the estate, for payment of which the creditor looks 
to the estate, that the statement shall be so clear 
and unambiguous as to distinguish the claim with 
reasonable certainty from all other similar claims, 
and that it shall give such information concerning 
the nature and amount of the demand as will en¬ 
able the representative to act intelligently in provid¬ 
ing for its payment or in rejecting it. 46 There must 


daughter.—Roberts v. Grayson, 173 
So. 38, 233 Ala. 658. 

40l Conn.—Duvall v. BIrden, 198 A. 
255, 124 Conn. 43. 

Miss,—Wilson v. Yandell, 165 So. 
■430, 174 Miss. 713. 

Mo.—Schaefer v. Magel’s Estate, 108 
S.W,2d 608, 233 Mo.App. 778—Dev¬ 
on v. Morff, 226 S.W. 612, 205 Mo. 
App. 698. 

Or.—Elliott v. Mosgrove, 91 P.2d 
852, 162 Or. 607, rehearing denied 
93 l\2d 1070, 162 Or. 607. 

24 C.J. p 348 note 77. 

Strict compliance with law 
Creditors having claims against 
deceased persons must strictly com¬ 
ply with the law.—Rice Stix Dry 
Goods Co. v. Monsour, 174 So. 63, 
178 Miss. 621. 

41* N.Y.—Ulster County Sav. Inst, 
v. Young, &5 N.E. 483, 161 N.Y. 23, 
affirming 44 N.Y.a 493, 15 App.Div. 
131. 

24 C.J. p 348 note 78. 

42. Ohio.—Weber v. Kohn, 19 N.BJ. 
2d 684, 60 Ohio App. 64. 

84 C.J. p 348 note 79. 

43. Conn.—Flfce v. Thorp, 44 Conn. 
456. 


N.Y.—Matter of Morton, 28 N.Y.S. 
82, 7 Misc. 843. 

44. Conn.—Pike v. Thorp, 44 Conn. 
450. 

N.Y.—Cruikshank v. Cruikshank, 9 
How.Pr. 350. 

46. Miss.—Bankston v. Coop wood, 
55 So. 48, 99 Miss. 511. 

24 C.J. p 353 note 20. 

46. TJ.S.—Brooks v. Yarbrough, C. 
C.A,Okl., 37 F.2d 527, 53l, citing 

Corpus Juris. 

Ala.—Moebes v. Kay, 2 So.2d 754, 
241 Ala. 294—White v. Long, 176 
So. 207, 234 Ala. 610—White v. 
Blair, 173 So. 493, 234 Ala. 119— 
Roberts v. Grayson, 173 So. '38, 233 
Ala. 658—First Nat. Bank v. Love, 
167 So. 70S, 232 Ala. 327—Burns 
v. Burns, 152 So. 48, 228 Ala. 61— 
Watson v. Hamilton, 98 So. '784, 
210 Ala. 577. 

Cal.—Syler v. Katzer, 84 P.2d 137, 
12 Cal.2d 348, 119 A.L.R. 422—In 
re Schnur’s Estate, 32 P.2d 970, 
modified on other grounds In re 
Schnurr’s Estate, 39 P.2d 402— 
Thompson v. Koeller, 191 P. 927, 
183 Cal. 476—Lundberg v. Katz, 
111 P.2d 917, 44 Cal.App.2d 38— 
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Bradner v. Woods, 87 P.2d 69, 30 
Cal.App.2d 678—State of Ohio ex 
rel. Squire v. Citizens Nat. Trust 
& Savings Bank of Los Angeles, 
67 P.2d 355, 20 Cal.App.2d 486— 
Dugand v. Magnus, 290 P. 309, 107 
Cal.App. 243—Robinson v. Chap¬ 
man, 276 P. 1081, 08 Cal.App. 278 
—Cavanaugh v. Cavanaugh, 271 P. 
•109, 94 Cal.App. 271—Hinkel v. 

Crowson, 256 P. 479, 83 Cal.App. 
87 . 

Conn.—Duvall v. Birden, 198 A. 255, 
124 Conn. 43—Roth v, Ravlch, 161 
A. 179, 111 Conn. 649, 74 A.L.R. 
364. 

Idaho.—Furst & Thomas v. Elliott, 
56 P.2d 1064, 1071, 56 Idaho 491, 
citing Corpus Juris, 

Iowa.—Shoberg v. Rock, 298 N.W. 
834, 230 Iowa 832—In re McKeon’e 
Estate, 289 N.W, 915, 227 Iowa 
1050—In re Onstot’s Estate, 277 
N.W. 563, 224 Iowa 520—In re 

Newson’s Estate, 219 N.W. 305, 
206 Iowa 514—Newell v. Newell's 
Estate, 200 N.W. 238, 198 Iowa 710 
—Crist v. Tallman, 179 N.W. 522, 
190 Iowa 1248. 

Kan.—Bristow v. First Trust Co. of 
Wichita, 88 P.2d 108, UO Kan. 711. 
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be substantial compliance with statutory require¬ 
ments, 47 but substantial compliance is sufficient. 48 
What will be a sufficient compliance with the re¬ 
quirements of the general rule must depend largely 


on the character of each case, and more or less par¬ 
ticularity of description will be required according 
to the nature of the claim. 49 The statement must, 
of course, show that a liability exists on the part of 


Me.—Grant v. Choate, 176 A. 289, 
133 Me. 256. 

Mich.—Pietrantonio v. Tonn’s Estate, 
270 N.W. 777, 278 Mich. 535. 

Miss.—Whitehead v. Puffer, 192 So. 
566, 187 Miss. 193—Wilson v. Yan- 
dell, 165 So. 430, 174 Miss. 713. 
Mo;—In re Thomasson's Estate, 144 
S.W.2d 79, 346 Mo. 911—Meffert v. 
Lawson, 287 S.W. 610, 315 Mo. 1091 
—Feurt v. Lotspeich, 273 S.W. 240, 
221 Mo.App. 3-55. 

Mont.—Wunderlich v. Holt, 283 P. 
423, 86 Mont. 260—Nevin-Frank Co. 
v. Hubert, 214 P. 959, 67 Mont. -50 
—Harwood v. Scott, 186 P. 693, 57 
Mont. 83. 

N.Y.—In re Craven's Will, 13 N.Y. 
S.2d 987, 171 Misc. 825—In re 

Wood's Will, 10 N.Y.S.2d 932, 170 
Misc. 752. 

Okl.—Shumake v. Haggard, 80 P.2d 
643, 183 Okl. 223—Shumake v. Wal¬ 
ler, 80 P.2d 645, 183 Okl. 225— 
Timmons v. Hanna Const. -Co., 55 
P.2d 110, 176 Okl. 180—Smith v. 
Funk, 284 P. 638, 141 Okl. 188— 
Munger v. Coates, 263 P. 443, 129 
Okl. 37—Commercial Inv. Trust v. 
Harsha, 243 P. 955, 116 Okl. 140. 
Or.—Elliott v. Mosgrove, 91 P.2d 852, 
162 Or. 507, rehearing denied 93 P. 
2d 1070, 162 Or. 507—Sargent v. 
Foland, 207 P. 349, 104 Or. 296— 
In re Andersen’s Estate, 198 P. 
236, 101 Or. 94. 

Pa.—In re Shelton’s Estate, 95 Pa. 
Super. 363. 

Tex.—Cox v. Windham, Civ.App., 10 
S.W.2d 136, error refused. 

Wis.—In re Beyer’s Estate, 200 N. 

W. 772, 185 Wis. 23. 

Wyo.—Sowers v. King, 238 P. 540, 
■541, 32 Wyo. 167, citing Corpus 
Juris, and denying rehearing 231 
P. 411. 

24 C.J. p 349 note 82. 

Regular plead i ngs not required 
Ill.—Albers v. Holsman, 7 N.E.2d 161, 
289 Ill.App. 239. 

Purpose of statutes relating to form 
of claims 

Statutes relating to the form of 
claims against decedents’ estates are 
to be applied in the light of their 
purpose, which is to enable the ex¬ 
ecutor and the judge intelligently to 
pass upon claims presented.—Lan- 
groise v. Cummings, C.C.A.Idaho, 
123 F.2d 969, affirming, D.C., Cum¬ 
mings v. Langroise, 36 F.Supp. 174. 

Amount of claim 

Fact that attorney’s fees have ac¬ 
crued on note when t claim is pre¬ 
sented against estate .should be 
brought to attention of administra¬ 
tor at that time so he' can be Ad¬ 


vised as to amount claimed.—White 
v. Blair, 173 So. 493, 234 Ala. 119. 
Express contract or quantum meruit 

(1) Formal pleadings in present¬ 
ing claims against estates are not 
required, and recognition of distinc¬ 
tion between claim on contract and 
on quantum meruit is not essential. 
—Rishel v. Crawford, 32 P.2d 841, 
95 Colo. 92. 

(2) A claimant need not specify 
whether his claim against a dece¬ 
dent's estate is based on an express 
contract or a quantum meruit.—Hub¬ 
bard v. Ball, 81 P.2d 73, 59 Idaho 78. 

(3) Allegation that plaintiff ren¬ 
dered services “at special instance 
and request of decedent” stated case 
in quantum meruit.—In re Walton’s 
Estate, 238 N.W. 577, 213 Iowa 104. 
Prayer for allowance 

A claim against an estate is not 
required to contain a prayer for an 
allowance of the amount due or an 
order upon the administrators to pay 
the claim.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

Sufficiency questioned by demurrer 
Conn.—Merwin's Appeal, 43 A. 1055, 

72 Conn. 167. 

Iowa.—Northwestern Terra Cotta 

Co. v. Lyman, 194 N.W. 179. 
Itemized statement 

Cl) In absence of statute, state¬ 
ment of claim need not be itemized, 
if it sufficiently informs administra¬ 
tor and identifies claim.—Foster v. 
Foster, 121 So. 80, 219 Ala. 70—Hol¬ 
loway v. Calvin, 84 So. 737, 203 Ala. 
663. 

(2) However, the claim must be 
itemized where statutes so require. 
Miss.—Levy v. Merchants’ Bank & 

Trust Co., 86 So. 807, 124 Miss. 325. 

| W.Va.—Boone v. Boone, 17 S.E.2d 

790. 

Waiver of formal defects 

(1) In action against executor to 
recover for services allegedly per¬ 
formed by claimant for testator dur¬ 
ing his lifetime, where no demur¬ 
rer was filed to complaint on ground 
that claim was insufficient in form 
and case was tried on other issues, 
and contention that claim was de¬ 
fective appeared for first time on 
motion for new trial, formal defects 
in creditor’s claim were deemed 
waived by trial on the merits.—Sy- 
ler v. Katzer, 84 P.2d 137, 12 Cal.2d 
348, 119 A.L.E. 422. 

(2) Executrix waived requirement 
that claimed contingent portion of 
claim be set forth by failing to .ob¬ 
ject to sufficiency prior to Allowance. 
—S^andiford v. Cantrell, 262 P. 800, 
87 Cal.App. 736. 

i9S 


(3) Waiver of due presentation 
generally see infra § 424. 

“Succinct and definite statement” 
Statute requiring that claim 
against decedent’s estate contain 
“succinct and definite statement 
thereof” should be liberally con¬ 
strued. The word “succinct” means 
“brief, precise, exact,” and the stat¬ 
ute does not require formal com¬ 
plaint, but there must be statement 
of facts showing legal liability of 
estate, indicating with reasonable 
certainty what representative thereof 
is called on to meet, and containing 
all facts necessary to show prima 
facie that estate is lawfully indebted 
to claimant. The statement must al¬ 
lege enough to bar another action 
for same demand.—Logan v. Hite, 
13 N.E.2d 702, 214 Ind. 233—People’s 
Bank & Trust Co. v. Mills, 139 N.E. 
145, 193 Ind. 131. 

Conclusions 

Allegations in verified claim 
against estate for services rendered 
to decedent that certain amounts are 
still due and owing are conclusions. 
—In re Fee’s Estate, 271 N.Y.S. 608, 
151 Misc. 410. 

Effect of defective statement 

(1) Where the written statement 
of a claim against an estate required 
by statute contains several items 
and is defective because some of the 
items are defectively described, and 
the amount demanded is stated in 
gross, the defect does not make pro¬ 
bate of entire claim void, if amount 
demanded does not exceed the 
amount due claimant on items prop¬ 
erly described.—Gaulden v. Ramsey, 
85 So. 109, 123 Miss. 1. 

(2) Effect of failure to make due 
presentation see infra §§ 422-423. 

47. Miss.—Strange v. Strange, 197 
So. 830, 189 Miss. 349. 

48. Or.—Elliott v. Mosgrove, 91 P.2d 
852, 162 Or. *507, rehearing denied 
■93 P.2d 1070, 162 Or. 507. 

S.D.—In re Barrett’s Estate, 204 N. 
W. 167, 48 S.D. 302. 

49. Or.—Elliott v. Mosgrove, 91 P. 
2d 852, 162 Or. 507, rehearing de¬ 
nied 93 P.2d 1070, 162 Or. 507. 

24 C.J. p 350 note 83. 

Statements held sufficient 
Ala.—Metcalf v. Payne, 106 So. 496, 
214 Ala. 81—Watson v. Hamilton, 
98 So. 784, 210 Ala. 577. 

Ark.—Breckenridge v. Weber Dry 
Goods Co.. 268 S.W. 593, 167 Ark. 
429—Miller v. Summers, ‘187 S.W. 
664, 124 Ark. 599. 

Cal.—In re Schimr’s Estate,. 22 *P. 
2d 970, modified, on other grounds 
In re Schnurr’s Estate, >39 P^d 
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the estate and in favor of the claimant. 50 Under 
some statutes the statement of the claim takes the 
place of a petition and must be regarded as a state¬ 
ment of the cause of action; hence the cause of ac¬ 
tion must be sufficiently set forth in the statement 
filed. 51 The fact that the amount claimed by the 
statement is in excess of the amount sued for, or the 
amount actually due, is not of material impor¬ 
tance, 52 and does not justify the exclusion of evi¬ 
dence to prove the actual amount of the debt. 53 It 
is immaterial that the statement filed shows a lia¬ 
bility in tort while the form of action subsequent¬ 
ly brought thereon is in assumpsit. 54 


The name of claimant, 55 as well as the name of 
decedent, 56 should be accurately stated; but the 
omission of the name of the personal representative, 
the statement being made out in the name of the 
estate of the decedent, is not a fatal defect. 57 The 
fact that a demand is made out against decedent by 
name instead of against his estate or his personal 
representative will not justify a refusal to admit 
evidence to support it. 58 It is usually required that 
any credits 59 or offsets 60 existing in favor of dece¬ 
dent or his estate shall be stated. 

Facts stated in claimant’s demand filed in the pro¬ 
bate court which are unfavorable to claimant stand 


■402—Security-First Nat. Bank of 
Los Angeles v. O'Connor, 64 P.2d 
•487, 18 Cal.App.2d 592, hearing 

denied 65 P.2d 1299, 18 Cal.App.2d 
592—University of Southern Cali¬ 
fornia v. Bryson, 283 P. 949, 103 
Cal.App. 39—Standiford v. Can¬ 
trell, 262 P. 800, 87 Cal.App. *736. 
Conn.—Roth v. Ravich, '151 A. 179, 
111 Conn. 649, 71 A.L.R. 364. 

Idaho.—Furst & Thomas v. Elliott, 
56 P.2d 1064, 1071, 56 Idaho 491, 
citing Corpus Juris. 

Ind.—Schweitzer v. Bales' Estate, 129 
N.E. 632, 74 Ind.App. 682. 

Iowa.—In re Onstot’s Estate, 277 N. 
W. 563, 224 Iowa 520—Crist v. 

Tallman, 179 N.W. 522, 190 Iowa 
1248. 

Ky.—Knuckles v. Howard, 87 S.W.2d 
106, 261 Ky. 89. 

Me.—Grant v. Choate, 176 A. 289, 
133 Me. 256. 

Miss.—Fidelity Mut. Life Ins. Co. 
v. Goldstein, 192 So. 584, 187 Miss. 
286—Voyles v. Robinson, 118 So. 
420, 151 Miss. 585—G&ulden v. 

Ramsey, 85 So. 109, 123 Miss. 1. 
Mo.—Broz v. Broz, App., 132 S.W.2d 
1039—Warren v. Davis, App., 97 S. 
W.2d 159—Fourt v. Lotspelch, 273 
S.W. 240, 221 Mo.App. 355. 

Mont.—Wunderlich v. Holt, 283 P. 
423, 86 Mont 260. 

N.H.— Hurd v. Varney, 144 A. 266, 
83 N.H. 467. 

Ohio.—Schroyer v. Hopwood, 30 N. 

E.2d 440, 65 Ohio App. 443. 

Okl.—Smith v. Funk, 284 P, 638, 141 
Okl. 188—Munger v, Coates, 263 P. 
443, 129 Okl. 37. 

Or.—Elliott v. Mosgrove, 91 P.2d 852, 
162 Or. 507, rehearing denied 93 P. 
2d 1070, 162 Or. 507. 

Pa.—In re Joyce's Estate, 35 Fa-Dist 
& Oo. 406. 

S.D.—In re Barrett's Estate, 204 NT. 

W. 167, 48 S.D. 802. 

Teat—Watts v. Wofford, Civ.App., 
239 S.W. 321, dismissed for want 
of jurisdiction. 

Wash.—Gainsburg v. G&rb&rsky, 289 
■ P. 1000, 157 Wash. 637. 

Wyo.—Sowers v. King, 238 P. 640, 


32 Wyo. 167, denying rehearing 231 
P. 411. 

24 C.J. p '350 note 83 [a]. 

Statements held Insufficient 
U.S.—Brooks v. Yarbrough, C.C.A. 
Okl., 37 F.2d 527. 

Ind.—Logan v. Hite, 13 N.E.2d 702, 
214 Ind. 233. 

Iowa.—In re Metcalf's Estate, 289 
N.W. 739, 227 Iowa 985. 

La.—Peltier v. Thibodaux, 144 So. 
903, 175 La. 1026. 

Mich.—Pietrantonio v. Tonn's Es¬ 
tate, 270 N.W. 777, 278 Mich. 535. 
Miss.—Rice Stix Dry Goods Co. v. 

Monsour, 174 So. 63, 178 Miss. 621. 
Mo.—Leven v. Morif, 226 S.W. 612, 
205 Mo.App. 698. 

24 C.J. p 350 note 83 [b]. 

50. Iowa.'—Northwestern Terra Cot¬ 
ta Co. v. Lyman, 194 N.W. 179. 

Miss.—Wilson v. Yandell, 165 So. 430, 
174 Miss. 713. 

24 C.J. p 351 note 84. 

Statement showing claim barred 

(1) A claim is insufficient when 
disclosing on Its face that it is bar¬ 
red by statute of limitations.—Logan 
v. Hite, 13 N.E.2d 702, 214 Ind. 233. 

(2) Where, at the time when a 
claim was presented to an adminis¬ 
trator for allowance, it was not bar- 
rod by limitations, either actually or 
apparently, but when the administra¬ 
tor acted on and rejected it, about a 
year thereafter, it was barred on its 
face, the claim not stating intestate's 
absence from the state for a period 
which would take the claim out of 
the statute when rejected, in view 
of the administrator’s delay, he could 
not claim that the notice of claim 
was insufficient because it did not 
show, when acted on, that it was not 
barred by limitations.—Scott Stamp 
& Coin -Co. v. Leake, 99 P. 731, 9 
Cal.App. 511. 

51. Pa.—In re Child’s Estate, 13 Pa, 
Dist. & Co. 237. 

24 C.J. p S51 note 87. 

1 Claim as pleading 
III.—Bocock v. Leet, 210 Ill. App. 
402. 


52. Ala.—Watson v. Hamilton, 98 
So. 784, 210 Ala. 577. 

53. Conn.—Mead’s Appeal, 46 Conn. 
417. 

54. Ala.—Watson v. Hamilton, 98 
So. 784, 210 Ala. 577. 

55. Ind.—Cooper v. Griffin, 40 N.E. 
710, 13 Ind.App. 212. 

24 C.J. p 351 notes 90, 91. 

Who may present claim see supra § 
410. 

Partnership 

(1) Claim may be made in the 
name of a partnership, instead of 
in the name of the individual mem¬ 
bers thereof.—Sime v. Hunter, 195 
P. 935, 50 Cal.App. 629. 

(2) All the acting resident part¬ 
ners must join in the probate of a 
claim due the Arm, under a statute 
requiring the "person holding the 
debt" to make probate, although it 
seems otherwise as to secret or non¬ 
resident partners.—Gregory v. Bai¬ 
ley, 4 Del. 256. 

Claim of administrator de bonis non 
Claim, signed by administrator de 
bonis non of decedent’s estate, 
against another decedent’s estate 
for services rendered by former to 
latter decedent, was petition of 
claimant as administrator and prop¬ 
erly received by probate court as 
step in procedure to complete settle¬ 
ment of latter estate, words "de 
bonis non" being surplusage.—Stet¬ 
son v, Caverly, 175 A. 473, 133 Me. 
217. 

56. Ala,—Halfman v. Ellison, 51 
Ala. 543—Beene v. Collenberger, 38 
Ala. 647. 

24 C.J. p 351 note 92. 

57. Ind.—Taggart v. Tevanny, 27 N. 
E. 511, '1 Ind.App. 339. 

24 C.J. p 351 note 93. 

58. Mo.—Coots v. Morgan, 24 Mo. 
522. 

58. Mo.—Feurt v. Lotspeich, 273 S. 

W. 240, 221 Mo.App. 355. 

24 C.J. p 351 note 95. 

60. Nev.—Hibbard v. Clark, 156 P. 
447, 39 Nev. 230. 
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as a judicial admission, 61 but a statement of ac¬ 
count showing certain payments, which was unnec¬ 
essarily attached to the claim, does not constitute an 
irrevocable admission of such payments. 62 

Separate and distinct claims. A claim must be 
exhibited or presented in its entirety; the creditor 
has no right to divide it into parts and exhibit or 
present it piecemeal. 63 Where, however, a claim¬ 
ant has several claims arising at different times and 
growing out of different transactions, he may file 
separate and distinct claims for each transaction 
which is separate and distinct from those in other 
claims. 64 

Making statement more definite and certain . The 
personal representative to whom a claim is present¬ 
ed has sometimes the right to require the creditor 
to make the statement of the claim more definite 
and certain. 65 -Where the statement clearly calls to 
the attention of the representative the nature and 
amount of the demand, if any uncertainty remains 
it is incumbent on him to call for clarification, 66 
and, while the failure of the representative to re¬ 
quest further information will not supply a fatal de¬ 
fect in the claim, 67 such failure may be considered 
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in determining the sufficiency of the claim as the 
basis of a complaint. 68 

c. Production of Original Instrument or Copy 

The original instrument on which the claim is found¬ 
ed or a copy thereof need not be presented or exhibited 
to the personal representative unless required by statute, 
and in the absence of such statutes the claim is suffi¬ 
ciently presented if the instrument is properly described. 

Where the claim is founded on a written instru¬ 
ment, such as a bill or note, it is not necessary to 
present or file the original instrument, unless the 
statute expressly so requires, if the claim and the 
instrument are properly and sufficiently described in 
the statement presented, 69 and the filing or presen¬ 
tation of a copy of the instrument accompanied by 
the statutory affidavit is generally held sufficient. 70 
The presentation of even a copy of the note or oth¬ 
er written instrument on which the claim is based 
is not necessary unless required by statute, but the 
presentation is Sufficient if the claim or note is prop¬ 
erly described. 71 

Where expressly required by statute, however, ei¬ 
ther the original or a copy must accompany the 
claim, 72 but such statutes do not apply to cases 
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Gl. Mo.—In re Thomasson's Estate, 
144 S.W.2d 79, 346 Mo. 911. 

62. Cal.—Bradner v. Woods, 87 P. 
2d 69, 30 Cal.App.2d 678. 

63. R.I,—Potter v. Harvey, 82 A. 
812, 816, 34 R.I. 71. 

24 C.J. p 351 note 85. 

64. Ill.—Staggers v. Staggers, 155 
Ill.App. 133. 

65. N.Y.—Weller v. Weller, 4 Hun 
195—Townsend v. New York L. 
Ins. Co., 4 N.Y.Civ.Proc. 398. 

Amendment of statement see infra 
subdivision f of this section. 

66. Cal.—Syler v. Katzer, 84 P.2d 
137, 12 Cal.2d 348, 119 A.L.R. 422. 

Duty to demand proofs 

Executrix desiring- more informa¬ 
tion relative to nature of claims 
must demand proofs before acting 
thereon.—Wunderlich v. Holt, 283 P. 
423, 86 Mont. 260. 

67. Cal.—Lundberg v. Katz, 111 P. 
2d 917, 44 Cal.App.2d 38. 

68. Cal.—Lundberg v. Katz, supra. 

69. Tex.—Parrish v. Johnson, Civ. 
App., 88 S.W.2d 1066, error re¬ 
fused. 

24 C.J. p 352 note 97. 

7a S.D.—In re Barrett’s Estate, 204 
N.W. 167, 48 S.D. 302. 

24 C.J. p 352 note 98. 

71. Ala.—Agnew v. Walden, 4 So. 
672, 84 Ala. 502, 10 So. 224, 95 Ala. 
108. 

24 C.J. p 352 note 99. 

72. Cal.—Bigelow v. Plummer, “73 
E\2d 638, 23 CaLApp-2d 441 — In re 


Steuer’s Estate, 247 P. 211, 77 Cal. 
App. 584. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
•38 Idaho 545, 34 A.L.R. 352. 

Miss.—Levy v. Merchants* Bank & 
Trust Co., 86 So. 807, 124 Miss. 
325. 

Mont.—State v. District Court of 
Seventh Judicial Dist. of State of 
Montana in and for Dawson Coun¬ 
ty, 1 P.2d 335, 90 Mont. 281, 76 
A.L.R. 1371—Burnett v. Neraal, 
214 P. 955, 67 Mont. 189. 

24 C.J. p 352 note 1. 

Withdrawal of original from files of 
clerk see infra § 420. 

Purpose of statute 

The purpose of the statute requir¬ 
ing that a copy of the contract ac¬ 
company a claim against a dece¬ 
dent’s estate when such claim is 
founded on a written contract is to 
enable the personal representative to 
pass intelligently on the merits of 
the claim.—State ex rel. Montana 
Flour Mills Co. v. District Court of 
Sixth Judicial Dist. in and for Park 
County, 99 P.2d 213, 110 Mont. 55. 
Substantial compliance 

Statute providing that a copy of 
the instrument on which the claim 
is founded must accompany the 
claim is required only to be substan¬ 
tially complied with.—Cummings v. 
Langroise, D.C.Idaho, 36 F.Supp. 174, 
affirmed, C.C.A*, Langroise v. Cum¬ 
mings, 123 F.2d 969. 

Furnishing copy before or at time 
of presentation 

It is immaterial whether the copy> 
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is furnished before or at the time 
the claim is presented.—Cummings 
v. Langroise, supra. 

Copy already in possession of repre¬ 
sentative 

Where a contract is identified and 
a copy is already in the executor’s 
possession, the omission of a copy 
of contract does not invalidate the 
claim.—State ex rel. Montana Flour 
Mills Co. v. District Court of Sixth 
Judicial Dist. in and for Park Coun¬ 
ty, 99 P.2d 213, 110 Mont. 55. 

Presentation of original in lieu of 
copy 

Presentation of original note and 
mortgage to administratrix of de¬ 
ceased mortgagor at time claim was 
presented to her was sufficient to 
cure any defect in claim arising from 
failure to attach copy of note and 
to refer to record of mortgage.—Jack 
v. Wpng Shee, 92 P.2d 449, 33 Cal. 
App.2d 402. 

Indorsement on copy of note 

Copy of note attached to claim 
filed against estate was sufficient, 
although not containing indorse¬ 
ment in exact words.—In re Barnes' 
Estate, 220 N.W. 527, 53 S.D. 200. 

Under general practice act requir¬ 
ing that all papers on which the 
pleader relies be attached to his 
pleading, claimant, relying on other 
writings than those attached to 
statement of claim against decedent’s 
estate as basis for decedent's person¬ 
al liability, not shown by attached 
writings, should attach such other 
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where the instrument has been lost and no copy can 
be obtained , 73 or where the instrument is only col¬ 
laterally involved and is not the basis of the claim ; 74 
and it has been held that the representative may 
waive presentation of a copy 75 or exhibition of the 
original . 76 It is sufficient to file or present an orig¬ 
inal note on which the claim is based, accompanied 
by the proper affidavit , 77 but as canceled checks dis¬ 
close no liability at all on the part of the estate to 
anyone, filing such checks is not sufficient evidence 
of a claim arising out of the transaction in which 
they were given . 78 

Assigned instrument. Where a note secured by 
mortgage given by decedent was assigned to the 
administrator, the filing of a copy of the note with 
the claim was sufficient without a copy of the as¬ 
signment.™ 

d* Production of Vouchers 

Vouchers need not be presented In support of a 
claim against the decedent's estate unless required by 
statute. 

Unless the statute expressly so requires, the cred¬ 
itor need not present vouchers in support of his 
claim against decedent's estate , 80 and if the statute 
provides that the representative may require satisfac¬ 
tory vouchers they need not be presented unless the 
representative makes a request for them . 81 How¬ 
ever, some statutes requiring claims to be accom¬ 
panied by proper vouchers are mandatory , 82 and 


the vouchers must conform to the requirements of 
the statute . 83 Where a widow, as administratrix 
of her husband's estate, claimed the right to an al¬ 
lowance for a minor child's share of the cost of 
supporting the family during administration, she 
was not required to furnish itemized receipts from 
other persons for the amount of the child's share; 
but it was sufficient for her to file a voucher from 
herself individually to herself as administratrix for 
the care and support of the infant, provided no ob¬ 
jections were made as to the value of such support 
and maintenance . 84 

e. Secured Claims 

A secured claim against a decedent's estate should 
be presented in accordance with statutory directions. 

Where the statutes so require, a statement of a 
claim against a decedent's estate which is secured 
by a mortgage or other lien must describe the same, 
and, where it has been recorded, refer to the date, 
volume, and page of the record . 85 Under such a 
statute merely presenting a copy of a note which 
states that it is secured by mortgage is not a suffi¬ 
cient presentation of the mortgage , 86 and such 
presentation has been held to operate as a waiver 
of the mortgage lien , 87 although this has been de¬ 
nied . 88 However, a statute providing that if the 
claim is secured by mortgage or other evidence of 
lien, the mortgage, etc., or a certified copy from the 
record shall be attached to the claim and filed there¬ 
with, has been held to be merely directory, it being 


writings or satisfactorily account for 
their absence.—Luftheizungs und 
Abgasverwertungs, for Use of Stern- 
Stuempfl & Co. v. Rys, 198 A. 672, 
330 Pa. 117. 

Exhibition of original 

<1> Crawford & M.Dlg. S 100, re¬ 
quiring demand against an estate on 
notes, etc., to he exhibited to the exe¬ 
cutor or administrator by delivering 
a copy and exhibiting original, is 
mandatory, and where claimant on 
a note or order of the deceased mere¬ 
ly sent & copy thereof by mall to 
the administrator, it was insufficient. 
—Friend v. Patterson, 234 S.W. 978, 
150 Ark. 577. 

<2) Where claim against estate to 
recover balance due on mortgage was 
accompanied by affidavit which stat¬ 
ed that claim was founded on a note, 
a photostatic copy of which was at¬ 
tached as an exhibit, and the orig¬ 
inal of which wee held subject to 
inspection and orders of court, stat¬ 
ute relating to presentation of claims 
was substantially complied with.— 
Driver v. Driver, 139 &W,2d 401, 200 
Ark- 500, 


& Trust Co., 86 So. 807, 124 Miss. 
325. 

24 C.J. p 352 note 2. 

74. U.S.—Langroise v, Cummings, 
C.C.A.Idaho, 123 F.2d 969, affirm¬ 
ing, D.C., Cummings v. Langroise, 
36 F.Supp. 174. 

Cal.—Thompson v. Koeller, 191 P. 
927, 18J3 Cal. 478. 

Utah.—Knowlton v. Thompson, 218 
P, 117, 82 Utah 142. 

24 C.J. p 352 note 3. 

75. Ark.—Grimes v. Booth, 19 Ark. 
224. 

24 C.J. p 353 note 4. 

Waiver by representative of due pre¬ 
sentation generally see infra § 424, 
76* Ark.—Abston-Wynne & Co. v. 
Wasson, 58 S.W.2d 1029, 186 Ark. 
929. 

77. Ind.—Prioe v. Jones, 6 N.EJ. 683, 
105 Ind, 543, 56 Am.E. 230. 

24 C.J. p 353 note 5. 

73. Miss.—Lehman v. Powe, 49 So. 

622, 95 Miss. 446. 

24 C.J. p 353 note 6. 

79. Cal.—In re McDoug&ld, 79 P. 
87$, 146 Cal. 191, 

80. N.T.—GaneevQort v. Kelson, 6 
Hill 389. 


81- Wash.—Olympia First Nat. Bank 
v. Root, 52 P. 521, 19 Wash. 111. 

24 C.J. p 353 note 10. 

82. W.Va.—Boone v. Boone, 17 S.EL 
2d 790. 

83. Ky.—McDaniel v. Clements, 11 
Ky.Op. 96. 

24 C.J. p 353 note 11. 

Whe word "voucher" used in the 
statute means the affidavit of claim¬ 
ant to the effect that the amount 
claimed is justly due, etc.—Willis v. 
Marks, 45 P. 293, 29 Or. 493. 

64. N.Y.—iIn re Lyon, 137 N.Y.S. 
171. 

85. Cal.—In re Turner, 60 P. 967, 
128 Cal. 388. 

24 C.J. p 353 note 13. 

86. Cal.—In re Turner, supra—Sono¬ 
ma County Bank v. Charles, 24 P. 
1019, 86 Cal. 322. 

87. CaL—In re Turner, 60 P. 967, 
128 Cal. 388. 

Contra Sonoma County Bank v. 
Charles, 24 P. 1019, 86 Cal. 322. 

88- S.D.—Massey v. Fralish, 156 N. 

W. 79t 37 S.D. 9L 


73. Mias.—Levy V. Merchants' Bank 
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sufficient if the claim is otherwise sufficiently de¬ 
scribed in the statement; 89 and the creditor’s fail¬ 
ure to assert his lien in the affidavit authenticating 
his claim has been held not to constitute a waiver 
of the lien. 90 

It has been considered proper to present the 
whole mortgage debt as due on the bond, such a 
claim amounting to a claim for any deficiency which 
may remain after the security has been exhaust¬ 
ed. 9 ^ 

f. Amendment 

(1) In general 

(2) Time for amendment 

(1) In General 

A statement of claim against a decedent’s estate may 
be amended, provided the cause of action embraced in 
the original statement is not changed and the original 
statement contains allegations on which an amendment 
may be predicated. The amendment relates back to 
the time of the original presentation of the claim. 

A statement of claim against a decedent’s estate is 
generally subject to amendment, provided substan¬ 
tial justice will be promoted thereby, the cause of 


action embraced in the original statement is not 
changed, new items are not added, and the original 
statement contains allegations on which an amend¬ 
ment may be predicated, such amendments being al¬ 
lowed either under the general statutes relating to 
amendments of pleadings or under special statutes 
applicable to claims of creditors in administration 
proceedings. 92 

Effect of amendment . Where the time of filing 
is material, as where it bears on the rank or priori¬ 
ty of the claim, an amendment does not deprive 
claimant of the benefit of his original filing; 93 the 
amendment relates back to the time of the original 
presentation of the claim. 94 

(2) Time for Amendment 

An amendment to a claim against a decedent’s es¬ 
tate will not be allowed after the time for presenting 
or filing claims has expired if it increases the amount 
of the claim, materially changes the basis therefor, or 
sets up a new cause of action. 

It has been held that after the time for present¬ 
ing or filing claims against a decedent’s estate has 
expired an amendment will not be allowed, 95 at 


89. Nev.—Kirman v. Powning, 60 
P. 834, 61 P. 1090, 25 Nev. 378. 

90. Tex.—Ball v. Hill, 48 Tex. 634— 
Sutherland v. Elmendorf, 57 S.W. 
890, 24 Tex.Civ.App. 137. 

91. Wyo.—Denver Joint Stock Land 
Bank of Denver v. Preston, 70 P.2d 
584, 588, 52 Wyo. 132, quoting Cor¬ 
pus Juris. 

24 C.J. p 353 note 19. 

92. Ala.—Buchmann v. Turner, 130 
So. 196, 197, 221 Ala. 563, citing 

Corpus Juris. 

Cal.—Lundberg v. Katz, 111 P.2d 917, 
44 Cal.App.2d 38. 

Colo.—Chinn Land & Live Stock Co. 
v. Stewart, 196 P. 189, 69 Colo. 598. 

Fla.—In re Jeffries* Estate, 181 So. 
833, 136 Fla. 410. 

Ill.—In re Whipple’s Estate, 2 N.E^d 
366, 285 Ill.App. 491. 

Iowa.—In re Skiles’ Estate, 229 N.W. 
235, 236, 210 Iowa 935, citing Cor¬ 
pus Juris. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 97 P.2d 
341, 100 Mont. 410—Lindsay v. Ho¬ 
gan, 185 P. 1118, 56 Mont. 583. 

Okl.—Shumake v. Haggard, 80 P.2d 
643, 183 Okl. 223. 

Pa.—In re Lineaweaver's Estate, 131 
A. 378, 284 Pa. 384. 

24 C.J. p 354 note 21. 

Making statement more definite and 
, certain see supra subdivision b of 
this section. 

Sufficient basis for amendment 

(1) Any notice presented to execu¬ 
tor or administrator informing him 

of outstanding clairp ag^iust estate 


is sufficient on which to base order 
permitting amendment to supply 
missing formalities or any deficien¬ 
cies.—U. S. Gypsum Co. v. Shaffer, 
60 P.2d 998, 7 Cal.2d 454. 

(2) Service by judgment creditor 
on executor of judgment debtor, 
without knowledge of her death and 
within time for filing claims of credi¬ 
tors, of notice of motion to require 
new undertaking on appeal, and exe¬ 
cutor’s personal appearance in oppos¬ 
ing motion, were sufficient notice of 
claim to justify permitting judgment 
creditor to file amended claim subse¬ 
quent to expiration of time for filing 
claims.—U. S. Gypsum Co. v. Shaffer, 
supra. 

Insufficient basis for amendment 

Where account was so vague, in¬ 
definite, and uncertain, because of 
failure to itemize anything but 
charges, credits, and balances, as to 
be insufficient to constitute claim 
against estate, motion to amend filed 
after expiration of statutory period 
for probation of claims was proper¬ 
ly overruled.—Rice Stix Dry Goods 
Co. v. Monsour, 174 So. 63, 178 Miss. 
621. 

Change of cause of action 

(1) Amendment of claim by alleg¬ 
ing that amount claimed under di¬ 
vorce decree was also due under 
separation agreement approved by 
decree did not materially change 
claim or cause of action.—Smith v. 
Funk, 284 P. 63S, 141 Okl. 188. 

(2) Other cases see 24 C.J. p 354 
note 21 £cl. 


Matters considered on motion to 
amend 

Under statute making allowance of 
amendment of pleadings discretion¬ 
ary, court, in ruling on motion to 
amend claim against decedent's es¬ 
tate, was not restricted to considera¬ 
tion of showing made by claimant, 
consisting of proposed amendment, 
motion, and supporting affidavit, but 
could look to the entire record in the 
matter of decedent's estate,—SufEel 
v. Bosworth, C-C.A.Cal., 95 F.2d 494. 
Con.clusiven.es s of order allowing 
amendment 

Order allowing amended claim to 
be filed against estate, which order 
has become final, is not binding on 
parties in action on such claim, but 
executor or administrator may con¬ 
test its validity.—U. S. Gypsum Co. 
v. Shaffer, 60 F.2d 998, 7 Cal.2d 454. 
Purported amended claim held orig¬ 
inal claim 

N.J.—Miller v. Marshall, 174 A. 726, 
113 N.J.Law 420. 

93. Cal.—Davis v. San Joaquin 
County Superior Court, 170 P. 437, 

' 35 Cal.App. 473. 

Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

24 C.J. p 355 note 28. 

94. Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 97 
P.2d 341, 109 Mont. 410. 

95. Idaho.—Flynn V. Driscoll, 222 P. 
524, 38 Who 545, 34 A.L.R./352. * 

Miss.—U. J3. .Fidelity & Guaranty Co. 
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least where it increases the amount of the claim, 96 
sets up a new cause of action, 97 materially changes 
the basis for the claim, 98 or substitutes a different 
claim for the same amount; 99 but there is also au¬ 
thority for the view that, where a claim was orig¬ 
inally filed in time, an amendment may be allowed 
after such time has expired, 1 provided the essential 
grounds of recovery are left substantially un¬ 
changed, 2 at least where the effect of the change 
is not to increase the amount of the claim. 3 Such 
amendment is permissible only on the ground that 
the amendment does not amount to a new claim or 
to a new presentation of an old one, but is merely 
an improvement or perfection of a claim substantial¬ 
ly presented in time but lacking certain elements 
necessary to express its full merits. 4 

Amendment on appeal . It has been held that an 
amendment is allowable on appeal. 6 

§ 418. - Verification 

a. Necessity 


b. By whom affidavit made 

c. Who may take affidavit 

d. Form and sufficiency of affidavit 

e. Amendment 

f. Effect of verification 

a. Necessity 

(1) In general 

(2) What claims must be verified 
(1) In General 

Unless required by statute, a claim against a de¬ 
cedent's estate need not, as a rule, be verified. 

In the absence of any statute so providing, a claim 
against a decedent’s estate need not, as a rule, be 
verified by the oath or affidavit of the claimant, 6 al¬ 
though in a few states local practice, independent 
of any express legislative enactment, requires that 
such claims be supported by affidavit. 7 

Statutes frequently require that claims presented 


v. Blanchard, 181 So. 134, 182 Miss. 
179—Rice Stix Dry Goods Co. v. 
Monsour, 174 So. 63, 178 Miss. 621 
—Wilson v. Yandcll, 165 So. 430, 
174 Miss. 713. 

R.I.—Venncrbeck & Clase Co. v. 
Markham's Estate, 173 A. 549, 54 
R.I. 366. 

24 C.J. p 354 note 23. 

Time for presentation see supra §§ 
405-408. 

Notice insufficient to set statute In 
motion 

Where notice given to creditors is 
insufficient to set six months* stat¬ 
ute in motion, creditors may amend 
probate of claims at any time before 
estate is closed without court's leave. 
—Bell v. Union & Planters* Bank & 
Trust Co., 130 So. 486, 158 Miss. 486, 
correction denied 131 So. 257, 161 
Miss. 275. 

»&. Ala.—Burns v. Burns, 152 So. 
48, 228 Ala. 61. 

Conn.—Winchell v. Sanger, 47 A. 706, 
73 Conn. 399, 66 L.R.A. 935. 

Wis,—In re Von Nobel’s Estate, 1 N. 

W.2d 76, 239 Wis. 233. 

Different theory of calculation 

That claimant did not wish to in¬ 
troduce new facts, hut only a differ¬ 
ent theory of calculation on original 
facts, did not entitle claimant to 
amend his claim against estate sub¬ 
sequent to expiration of period al¬ 
lowed for probate.—U. S. Fidelity & 
Guaranty Co. v. Blanchard, 181 So. 
134, 182 Miss. 179. 

97. III.—In re Whipple’s Estate, 2 
N.BX2d 366, 285 UI.App. 491. • 

Iowa.—In re Skiles* Estate, 229 N. 
W. 235, 210 Iowa 936. 

96. Wis.—In re Von Nobel's Estate, 

. 1 N.W.2d 76, 239 Wis. 233—In re 


White’s Will, 270 N.W. 34, 223 Wis. 
270—In re Leu’s Estate, 179 N.W. 
796, 172 Wis. 530. 

99. Colo.—Dickey v. Dickey, 45 P. 

228, 8 Colo.App. 141. 

1. Fla.—Black v. Walker, 191 So. 
25, 140 Fla. 48. 

Ill.—Albers v. Holsman, 7 N.E.2d 161, 
289 Ill.App. 239. 

Iowa.—In re Hoenig’s Estate, 298 
N.W. 887, 230 Iowa 718. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P.2d 
890, 111 Merit. 216—State ex rel. 
Montana Flour Mills Co. v. District 
Court of Sixth Judicial Dist. in 
and for Park County, 99 P.2d 213, 
110 Mont. 55—State ex rel. Stein¬ 
fort v. District Court of Fourth 
Judicial Dist. in and for Ravalli 
County, 97 P.2d 341, 343, 109 Mont 
410, citing Corpus Juris. 

24 C.J. p 364 note 26. 

Formal defects 

Under statute, claim against estate 
was properly amended before pay¬ 
ment, to state residence and post 
office address of claimant—In re Jef¬ 
fries’ Estate, 181 So. 833, 136 Fla. 
410. 

In California 

(1) The rule of the text has been 
recognized.—U. S. Gypsum Co. v. 
Shaffer, 60 P.2d 998, 7 CaUd 454— 
Davis v. San Joaquin County Superi¬ 
or Court, 170 P. 437, 35 Cal.App. 473. 

(2) However, no substantial 
change can be made after expiration 
of the time for presenting claims.— 
In re Turner, 60 P. 967, 128 Cal. 388 
—Sullenberger’s Estate, 14 P. 513, 
72 Cal. 649. 

In N*ew Hampshire the right of 
creditor to make substantial change. 
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in demand by amendment after peri¬ 
od for presenting claims has expired 
is immaterial, where claim sued on 
is substantially the one exhibited.— 
Hurd v. Varney, 144 A. 266, 83 N.H. 
467. 

2. Mont.—State ex rel. Steinfort v. 

District Court of Fourth Judicial 
Dist. in and for Ravalli County, 107 
P.2d 890, 111 Mont. 216—State ex 
rel. Steinfort v. District Court of 
Fourth Judicial Dist. in and for 

Ravalli County, 97 P.2d 341, 109 

Mont. 410—State v. District Court 
of Seventh Judicial Dist. of State 
of Montana in and for Dawson 

County, 1 P.2d 335, 90 Mont. 281, 
76 A.L.R. 1371. 

3. Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

Amendment reducing amount of 

claim held proper 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 97 P.2d 
341, 109 Mont. 410. 

4 Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

5. Kan.—Roberts v. Setty, 119 P.2d 
539, 154 Kan. 505. 

24 C.J. p 365 note 27. 

6. Ala.—White v. Sowell, 163 So. 
609, 231 Ala. 80—Rosser v. San¬ 
ders, 122 So. 340, 219 Ala. 327. 

Me.—Howe v. Gray, 111 A. 756, 119 
Me. 465. 

24 C.J. p 356 note 38. 

7. S.C.—Brown v. Brown, 23 S.E 
137, 45 &C. 408. 

24 C.J. p 356 note 39. 
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or filed shall be verified by an affidavit as to their 
correctness and justness, 8 and such requirements are 
usually held to be imperative. 9 It has even been 
held that the affidavit cannot be waived by the per¬ 
sonal representative or dispensed with by the pro¬ 
bate court. 10 Under some statutes, however, verifi¬ 
cation is necessary only when required by the per¬ 
sonal representative, 11 and where this is the case 
the creditor need not make the affidavit unless the 
representative requests him to do so, 12 and a want 
of verification may, of course, be waived. 13 It has 
also been held that, while the creditor cannot en¬ 
force payment unless his claim is properly verified, 
if objection is taken on that ground, the represen¬ 
tative may pay an unverified claim and be allowed 
credit for the payment, provided he knows and can 
prove that the claim is valid, subsisting, and just, 14 
especially if the claim has been passed by the pro¬ 
bate court; 15 and, where an executor who is also 
residuary legatee gives bond to pay debts and lega¬ 
cies, he may settle and pay claims at his discretion, 
subject to objections from no one except the sure- 

8. Ark.—Williams v. Dawson, 46 S. 

W.2d 634, 185 Ark. 1190. 

24 C.J. p 355 note 30. 

Purpose of statute 

The statutory provision requiring 
the verification of claims by affidavit 
was enacted primarily for the benefit 
of the executor or administrator to 
enable him to pass intelligently on 
claims presented and to prevent 
spurious or fictitious claims.—Part¬ 
nership Estate of H. Gibson & Son 
v. Gibson, 264 P. 371, 124 Or. 193. 

9. Ala.—N. L. Carpenter & Co. v. 

Naftel, 83 So. 471, 203 Ala. 487— 

Tharp v. Loeb Hardware Co., 135 
So. 412, 24 Ala.App. 344. 

Ark.—Acker v. Watkins, 100 S.W.2d 
78, 193 Ark. 192—Williams v. Daw¬ 
son, 46 S.W.2d 634, 185 Ark. 1190— 

Rinehart v. Wheeler, 270 S.W. 537, 

168 Ark. 251. 

Ind.—Winston v. Kirkpatrick, App., 

37 N.E.2d 18. 

Ky.—Davis v. Davis, 277 S.W. 846, 

211 Ky. 547. 

N.Y.—In re Rosenberg’s Will, 209 
N.Y.S. 315, 213 App.Div. 167. 

N.D.—Swanson v. Wigen, 265 N.W. 

413, 66 N.D. 350. 

Okl.—Reed v. Charles Broadway 
Rouse, Inc., 50 P.2d 1097, 1100, 174 
Okl. 522, citing Corpus Juris. 

Or.—Partnership Estate of H. Gib¬ 
son & Son v. Gibson, 264 P. 371, 

124 Or. 193. 

Wash.—In re Krueger’s Estate, 119 
P.2d 312—Hammond v. Wadding- 
ham, 220 P. 796, 127 Wash. 234. 

W.Va.—Boone V. Boone, 17 S.E.2d 
790. 

24 C.J. p 355 note 30. 

10. Miss.—Persons v." Griffin,- 73 So. 

624, 112 Miss. 643. 


ties on his bond. 16 A statute which requires verifi¬ 
cation before the statement is filed with the clerk of 
court has been held to be directory and the affida¬ 
vit may be attached subsequently. 17 

Jurisdictional character of requirement . It has 
been held that verification of the claim is essential 
to the jurisdiction of the court, 18 and an allow¬ 
ance of a claim which was not accompanied by the 
required affidavit of its justice, etc., is without 
force. 19 However, there is also authority for the 
view that such requirement is not jurisdictional, 20 
and it has been held that the want of the statutory 
affidavit may be supplied by the claimant’s oath as 
a witness in open court. 21 

The original affidavit must accompany the claim 
and it is not sufficient to attach a copy thereof. 22 

An additional affidavit of a person other than 
claimantj who states that he believes the claim to 
be just and gives the reason for his belief, is some¬ 
times required where the demand is other than an 
obligation signed by decedent or a judgment. 23 

455, 134 Misc. 112—In re Bing¬ 

ham’s Estate, 17 N.Y.S.2d 981. 

24 C.J. p 355 note 32. 

12. Me.—Howe v. Gray, 111 A. 756, 
119 Me. 465. 

24 C.J. p 355 note 33. 

13. N.Y.—In re Bingham’s Estate, 
17 N.Y.S.2d 981. 

24 C.J. p 355 note 34. 

14. N.Y.—In re Eddy’s Estate, 235 
N.Y.S. 455, 134 Misc. 112. 

24 C.J. p 355 note 35. 

15. Md.—Semmes v. Magruder, 10 
Md. 242. 

24 C.J. p 356 note 36. 

16. Mich.—Wheeler v. Hatheway, 24 
N.W. 780, 58 Mich. 77—Durfee v. 
Abbott, 15 N.W. 454, 50 Mich. 278. 

17. Iowa.—Crist v. Tallman, 179 N. 
W. 522, 190 Iowa 1248. 

18. Ark.—Miller v. Fear is, 44 S.W. 
2d 343, 184 Ark. 858. 

Mo.—St. Louis Fire & Marine Ins. Co. 

v. Wagoner, App., 119 S.W.2d 1007. 
24 C.J. p 356 note 40. 

19. Mo.—St. Louis Fire & Marine 
Ins. Co. v. Wagoner, supra. 

Tex.—Whitmire v. Powell, Civ.App.» 
117 S.W. 433. 

20. Iowa.—Wise v. Outtrim, 117 N. 
W. 264, 139 Iowa 192, 130 Am.S.R. 
301. 

N.M.—Gutierrez v. Scholle, 78 P. 50, 
12 N.M. 328. 

24 C.J. P 356 note 42. 

21. Ky.—Overly v. Overly, 1 Mete. 
117. 

24 C.J. p 356 note 43. 

22. Wash.—Ash v. Clark, 73 P. 351, 
32 Wash. 390. 

23. Ky.—Wallace 8c Tiernan Co. v. 
Davis, 11 S.W.2d 990, 227 Ky. 71— 


Or.—Partnership Estate of H. Gib¬ 
son & Son v. Gibson, 264 P. 371, 
124 Or. 193. 

24 C.J. p 355 note 31. 

Waiver of due presentation generally 
see infra § 424. 

In Kentucky 

(1) It has been held that the stat¬ 
utory provision as to verification is 
mandatory, and judgment cannot be 
entered before this is dome.—Hall v. 
Murphy’s Adm’r, 283 S.W. 1066, 214 
Ky. 691. 

(2) This does not mean that a 
pleading is demurrable for want of 
such verification.—Bootes v. Gwin- 
ner’s Adm’r, 64 S.W.2d 904, 251 Ky. 
322. 

(3) In proceeding for allowance of 
claim against estate, want of proper 
demand and verification of claim is 
waived, in absence of timely motion 
to verify claim or to dismiss action 
for want of prior demand or proper 
proof.—Bard v. Bard, 132 S.W.2d 44, 
279 Ky. 683—Maupin v. Maupin, 87 
S.W.2d 629, 261 Ky. 312—Bootes v. 
Gwinner's Adm'r, 64 S.W.2d 904, 251 
Ky. 322—Miller v. Rockcastle Coun¬ 
ty, 58 S.W.2d 598, 248 Ky. 290—E. L. 
Martin & Co. v. Davis’ Adm’r, 11 S. 
w.2d 912, 226 Ky. 722—Self v. York, 
271 S.W. 666, 208 Ky. 594. 

(4) Moreover, in such case court’s 
direction that claim against estate 
be properly verified before payment 
thereof was sufficient to remove any 
question as to proper form of verifi¬ 
cation.—Bard v. Bard, 132 S.W.2d 44, 
279 Ky. 683. 

11. Me.—Howe v. Gray, 111 A. 756, 
119 Me. 465. 

N.Y.—In re Eddy’s Estate, 235 N.Y.S. 
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However, if the executor or administrator is the 
only competent witness, his refusal to make the affi¬ 
davit dispenses with further proof, except the claim¬ 
ant’s own oath. 24 

It zvill be presumed on appeal that a claim pre¬ 
sented to the court for allowance was properly veri¬ 
fied, the record being silent with regard thereto. 25 

(2) What Claims Must Be Verified 

The requirement that claims against a decedent's 
estate must be verified generally applies to all claims or 
demands which are payable out of the assets of the 
estate. 

The requirement that claims against a decedent’s 
estate must be verified applies, as a general rule, to 
all claims and demands against the estate, 26 even 
though they are not yet due, 27 or an action thereon 
was pending at the time of decedent’s death. 28 The 
statutes requiring the verification of claims do not, 
however, apply to demands for which the estate is 
not directly or properly liable, such as claims aris¬ 
ing after decedent’s death and on obligations con¬ 
tracted by the personal representative, 29 and it has 
been considered that contingent or indeterminate 
claims need not be verified. 30 A verified demand is 
necessary only to subject the assets of the estate to 
the payment thereof, 31 and is not required in a fore¬ 
closure proceeding. 32 Thus it has been held that 
the claim of a bank seeking to enforce its statutory 
lien on the stock o‘f a deceased debtor need not be 
accompanied by the statutory affidavit, 33 and the de¬ 
mand of a cestui que trust for property held by de¬ 
cedent in trust for him at the time of his death has 
been held not to be a claim requiring verification, 34 


but an affidavit has been held necessary to authenti¬ 
cate a claim arising out of an alleged breach of 
trust by decedent. 35 Expenses of the testator in¬ 
curred by sickness, which the will directed the ex¬ 
ecutor to pay, are not properly a claim against the 
estate within the statute requiring verification. 36 

Claims reduced to judgment. It has been held 
that unless the statute expressly so provides, a claim 
based on a judgment need not be verified, 37 and 
that, where a judgment has been rendered against 
an executor or administrator in his representative 
capacity, the judgment, 38 or duly certified copy 
thereof, 39 constitutes a sufficient proof or authenti¬ 
cation of the claim on which the judgment is found¬ 
ed. In some jurisdictions, however, a judgment 
rendered against decedent in his lifetime must be 
verified in the same manner as other claims. 40 

A judgment allowing a claim against the estate 
in a foreign administration must, when exhibited 
against the estate in the domestic administration, be 
accompanied by the affidavit required by the law of 
the forum. 41 

Claims secured by mortgage . It has been held 
that a mortgage is not a “claim for money” within 
the meaning of a statute specifying the manner in 
which such claims shall be verified. 42 

Claims of state or municipality. It has been held 
that a statute requiring verification of claims does 
not, in the absence of an expressed intention, in¬ 
clude claims of the state or its agents; 43 but, on the 
other hand, it has been held that claims of a mu¬ 
nicipality for unpaid taxes must be verified by the 


Tanner v. Ayer, 272 S.W. 720, 209 
Ky. 247—Bailey’s Adm’r v. Hamp¬ 
ton Grocery Co., 224 S.W, 1067, 189 
Ky. 2S1, 

24 C.J. p 356 note 45. 

24. Ky.—Trabue v. Harris, 1 Mete. 
697. 

25. Mo.—Wood v. Flanery, 89 Mo. 
App. 632. 

26. Ark.—Rinehart v. Wheeler, 270 
S.W. 587, 168 Ark. 251. 

24 C.J. p 356 note 48. 

27. Mo,—Cassatt v. Vogel, 12 Mo. 
App. 323, affirmed 8 S.W. 169, 94 
Mo. 646. 

2& Ky.—Worthley v. Hammond, 13 
Bush 510—Matthews v, Jones, 2 
Mete. 254. 

22. Ky.—Crenshaw v. Duff, 69 S.W. 

962, 113 Ky. 912, 24 Ky.U 718. 

24 C.J. p 356 note 51. 

What claims should, be presented 
agalpst estate see supra $$ 398- 
403. 

30. Ark.—Evans v. Hoyt, 240 S.W. 
4Q9, 153 Ark. 234. 


Okl.—Commercial Inv. Trust v. Har- 
sha, 343 P. 955, 116 Okl. 140. 

Tex.—Hume v. Perry* Civ.App., 136 
S.W. 594. 

Attorney’s fees 

Attorneys employed on basis of 
reasonable attorney’s fees to be fixed 
by judge were not required to file 
verified claim against estate.—Dallas 
Joint-Stock Dand Bank in Dallas v. 
Maxey, Tex.CIv.App., 112 S.W. 2d 305 
—Greer’s Estate v. Cooper, Tex.Civ. 
App., 50 S.W.2d 845, error refused. 

31. Ark,—Sharp v. Pease, 99 S.W.2d 
588, 193 Ark. 352. 

Or.—Harris v. Craven, 91 P.2d 302, 
162 Or. 1. 

32. Ark.—Sharp v. Pease, 99 S.W. 2d 
588, 193 Ark. 852. 

33. Ark.—Mcllroy Banking Co. v. 
Dixon, 60 S.W. 868, 66 Ark. 327. 

34* Or.—Harris v. Craven, 91 P.2d 
302, 162 Or. 1. 

35. Ark,—Green v. Brooks, 25 Ark. 
818. 

24 C.J. p 356 note 54, 
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36* Idaho.—Hubbard v. Ball, 81 P.2d 
73, 59 Idaho 78. 

37. Ill.—Howe v. Brown, 128 N.E. 

46, 287 Ill. 632. 

24 C.J. p 356 note 55. 

36. Miss.—Smith v. Smith, 4 Miss. 
216. 

S.C,—Crane v. Moses, 13 S.C. 561. 

39. Ill.—Bradweli v. Wilson, 42 N. 
E. 145, 158 III. 346, reversing 57 
Ill.App. 162—Darling v. McDonald, 
101 Ill. 370. 

40. Tex.—Dent v. A. Harris & Co., 
Civ.App., 255 S.W. 221. 

24 C.J. p 357 note 58. 

41. Ill.—Smith v. Goodrich. 47 N.E. 
1316, 167 I1L 46, reversing 67 Ill. 
App. 418, 

46. Tex.—Simpson v. Reily, 31 Tex. 
298. 

Control Robertson v. Paul, 16 Tex. 
472. 

43. Ky.—Arnold v. Commonwealth, 
80 Ky. 185, 3 Ky.I* 628, 11 Ky.Op* 
I 515 . 
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statutory affidavit, 44 except where the taxes have ac¬ 
crued after decedent’s death. 45 

Claims of personal representative. In a number 
of jurisdictions the statutes require that a claim as¬ 
serted by the personal representative as a creditor 
shall be supported by his affidavit to the effect that 
the claim is justly due and unpaid and that there are 
no offsets, etc., 46 and the affidavit must, like the affi¬ 
davit of any other creditor, substantially conform 
to the statute. 47 A claim by a personal representa¬ 
tive against another estate on notes maturing before 
his decedent’s death need not be supported by affi¬ 
davit where a statute expressly states that admin¬ 
istrators shall not be required to make such affi¬ 
davit with relation to any demand which occurred 
prior to the granting of their letters of administra¬ 
tion. 48 

Amended claims . Where an original statement of 
a claim is accompanied by the proper affidavit, an 
amended or additional statement thereafter filed by 
leave of court need not be supported by another af¬ 
fidavit. 49 

b. By Whom Affidavit Made 

Ordinarily the affidavit in support of a claim against 
a decedent's estate should be made by the creditor him¬ 
self or by someone having an interest in the claim, but 
when authorized by statute it may be made by a third 
person acquainted with the facts or by the claimant’s 
agent or attorney. 

Ordinarily the affidavit in support of a claim 
against a decedent’s estate should be made by the 
creditor himself, 50 or at least by someone having a 
legal or equitable interest in the claim asserted. 51 

In the absence of statutory authorization an affi¬ 


davit by a third person, such as the creditor’s agent, 
or attorney, 52 or husband, 53 is not sufficient even 
when based on his own knowledge. 54 It has also 
been held that where a third person has paid a debt 
of decedent and, without showing by independent 
proof that the payment was made at decedent’s re¬ 
quest, seeks reimbursement from the estate, his own 
affidavit in support of his claim is not sufficient but 
he must obtain the affidavit of the original credi¬ 
tor. 55 Where authorized by statutes, however, the 
affidavit may be made by a third person who is ac¬ 
quainted with the facts to be sworn to and who is 
otherwise competent to testify, 56 or by the agent or 
attorney of claimant. 57 

Joint and several claims. It has been held that a 
joint claim may be sufficiently verified by the affi¬ 
davit of one of the joint claimants; 58 but it is oth¬ 
erwise where the claim is due to two or more per¬ 
sons severally. 59 

Claim of partnership. Although it has been held 
that one or more of several partners may make the 
required affidavit on behalf of the partnership, 60 it 
has also been held that, where the claim is in favor 
of a partnership, all the acting or managing part¬ 
ners must join in making probate of the claim, and 
therefore a probate by only one of the members of 
the firm is insufficient unless it appears that the oth¬ 
er members are not active partners. 61 

Assigned claims . A claim against the estate 
which has been assigned by the creditor need not be 
verified by the assignor as well as by the assignee 62 , 
unless verification by both persons is required by 
statute. 63 Where a claim is properly authenticated 


44. Ky.—Graves v, Georgetown, 157 
S.W. 33, 154 Ky. 207. 

24 C.J. p 357 note 62. 

45. Ky.—Polly v. Covington, 10 Ky. 
Lr. 361. 

46. Cal.—Hildebrandt’s Estate, 28 
P. 486, 92 Cal. 433. 

24 C.J. p 357 note 64. 

47. N.Y.—Matter of Clapsaddle, 24 
N.Y.S. 313, 4 Misc. '335, Pow.Surr. 
111 . 

48. Mo.—Courtney’s Estate v. Lanz- 
nar’s Estate, App., 296 S.W. 269. 

49. Ind.—Masters v. Carlton, 151 N. 
E. 15, 85 Ind.App. 361. 

24 C.J. P 357 note 66. 

50. Md.—Bogart v. Willis, 148 A. 
585, 158 Md. 393. 

Mont.—Harwood v. Scott, 186 P. 693, 
•57 Mont. 83. 

24 C.J. p 357 note 67. 

Indorsee of note was entitled to 
make required affidavit to probate 
note, rather than payee, since “note 
payable to bearer” , is a contract be¬ 
tween maker . aijLd whoever, becomes 


legal holder in due course for value 
received.—Bankston v. First Nat. 
Bank & Trust Co. of Vicksburg, 171 

50. 18, 177 Miss. 719. 

51. Ala.—-Cook v. Davis, 12 Ala. 551. 
24 C.J. p 357 note 68. 

52. Ark.—Beirne v. Imboden, 1-4 
Ark. 237. 

24 C.J. p 357 note 69. 

53. Miss.—McWhorter v. Donald, 
39 Miss. 779, 80 Am.D. 97. 

24 C.J. p '357 note 70. 

54. Ark.—Beirne v. Imboden, 14 
Ark. 237. 

55. Miss.—Martin v. De Jarnette, 
187 So. 202—Gaulden v. Ramsey, 
85 So. 109, 123 Miss. 1—McWhpr- 
ter v. Donald, 39 Miss. 779, 80 
A!m.D. 97. 

56. Ark.—Mason v. Bull, 26 Ark. 
164. 

Verification by assistant treasurer 
of company is sufficient, since it will 
be, presumed* whether the company 
is a corporation or a partnership, 
that the assistant treasurer -thereof 


is possessed of sufficient knowledge 
of the claims held by such company 
to render him competent to verify 
such claims.—Baum Iron Co. v. Car- 
lock, 184 N.W. 205, 44 S.D. 385. 

57. Ark.—Wells v. Costello, 70 S. 
W.2d 561, 189 Ark. 116—Miller v. 
Fearis, 44 S.W.2d 343, 184 Ark. 
858. 

Ky.—Wallace & Tiernan Co. v. Da¬ 
vis, 11 S.W.2d 990, 227 Ky. 71. 

24 C.J. p 357 note 74. 

58. Kan.—Dubbs v. Haworth, 171 P. 
624, 102 Kan. 603. 

24 C.J. p 357 note 75. 

59. Md.—Cecil v. Negro Rose, 17 
Md. 92. 

60. Cal.—Sime v. Hunter, 195 P. 
935, 50 Cal.App. 629. 

61. Del.—Gregory v. Bailey, 4 Del. 
256. 

62. Mont.—Nevin-Frank Co. v. Hu¬ 
bert, 214 P. 959, -67 Mont. 50. 

63/ Ark.—Stone V. Kaufman, 2 5 Ask. 
186. 

j24 C.J. p 358 note 78. i > ‘ 
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when exhibited to the executor, and subsequently it 
is assigned, it is not necessary that the assignee ver¬ 
ify the claim. 64 

A claim of a corporation must necessarily be ver¬ 
ified by an agent, 65 and a statute providing that, 
when the affidavit is made by a person other than 
claimant, the reason therefor must be set forth docs 
not apply when claimant is a corporation and the 
affidavit is made by an officer thereof. 66 The verifi¬ 
cation must be made by the officer or officers desig¬ 
nated by statute 67 and an affidavit by another officer 
is insufficient. 68 In the absence of any such statu¬ 
tory designation the affidavit is properly made by 
that officer or agent who is most familiar with the 
facts relating to the debt. 69 An affidavit reciting 
that the affiant was the president of a named compa¬ 
ny is not subject to the objection that it did not 
show the corporate capacity of claimant. 70 

The claim of a minor may be authenticated by.his 
next friend. 71 

c. Who May Take Affidavit 

The affidavit In support of a claim against a de¬ 
cedent's estate may be taken by officers authorized by 
general statutes to take affidavits, but an affidavit made 
before an officer of another state must be accompanied 
by the proper authentication of his official character 
and authority. 

Under a general statutory authority to take affi¬ 
davits a clerk of court may take the affidavit re¬ 
quired by statute to accompany claims against dece¬ 
dents' estates, 72 and commissioners of deeds ap¬ 
pointed by the governor to act in other states have 


authority to take such affidavits. 73 A commissioner 
of a federal court has no authority to take the affi¬ 
davit. 74 A claim is not void or voidable ^on the 
ground that the notary before whom the affidavit 
was taken subsequently became the attorney for 
claimant in an action to establish the claim after its 
rejection. 75 

Necessity for shozving officer's authority. An af¬ 
fidavit made before a magistrate or other officer of 
another state must be accompanied by the proper 
authentication of his official character and authori¬ 
ty, 76 but it is otherwise as to commissioners of 
deeds appointed by the governor to act in other 
states, as they are officers of the state by whose au¬ 
thority they are appointed, and their official char¬ 
acter and authority are matters of which the courts 
of that state will take judicial notice. 77 

d. Porm and Sufficiency of Affidavit 

The oath supporting a claim against the estate of a 
decedent usually must be In the form of an affidavit in 
writing which must substantially comply with all the 
materia] requirements of the statute; the affidavit need 
not be signed by the affiant unless his signature is 
required by statute or rule of court. 

The statutes usually either expressly require or 
clearly contemplate that the oath supporting a claim 
against a decedent's estate shall be in the form of 
an affidavit in writing. 78 The affidavit must show 
that the demand is a just and subsisting demand, 70 
and substantially comply with all the material re¬ 
quirements of the statute, 80 and all the material al¬ 
legations required by the statute, or their equiva- 


64. Ark.—Collier v. Trice. 06 S.W. 
174, 70 Ark. 414. 

66. Ark.—Orene Parker Co. v. Emer¬ 
son, 120 S.W. 968, 01 Ark. 256. 
Proof of b anil's claim verified "by 
cashier, who Is executive officer of 
bank, Is verified by claimant, as re¬ 
quired by statute.—In re Barrett's 
Estate, 204 N.W. 167, 48 S.D. 302. 
68* Cal.—Scott Stamp & Coin Co. v. 

Leake, 99 P. 731, 0 Cal.App. 511. 
24 C.J. p 858 note 81. 

67* Ark.—Superior Oil & Gas Co. v. 
Sudbury, 225 S.W. 609, 146 Ark. 
319. 

24 C.J. p 358 note 82. 

Officer acting* ba dual capacity 

Verification of statement of claim 
against estate, required under stat¬ 
ute to be by cashier or treasurer, is 
sufficient where affiant was both 
cashier and bookkeeper, but verified 
statement as bookkeeper.—Breeken- 
ridge v, Weber Dry Goods Co., 268 
S.W. 593, 167 Ark, 429. 

68. Ark.—Superior Oil & Gas Co. v. 
Sudbury, 225 S.W. 609, 146 Ark. 
819. 

24 C.J. p 358 note 88* 


69. Cal.—Western States L. Ins. Co. 
v. Lockwood, 135 P. 496, 166 Cal. 
185. 

Ky.—Cox v. Higginbotham, 76 S.W. 

1079, 25 Ky.L. 1057. 

24 C.J. p 358 note 84. 

70. Mont.—Nevin-Prank Co. v. Hu¬ 
bert, 214 P. 959, 67 Mont. 50. 

71. Ark.—Reed v. Ryburn, 23 Ark. 
47. 

72. Ark.—Lafferty v. Lafferty, 10 
Ark. 268. 

Tex.—Ettcr v. Dugan, 1 Tex.Unrep. 
Cas, 175. 

24 C.J. p 358 note 86. 

73. Ark.—Smith v. Van Gilder, 26 

A r Ir KO 7 

24 C.J. p 358 note 87. 

74. Cal.—Winder v. Hendricks, ’56 
Cal. 464. 

75. Okl.—Shumake v. Waller, *80 P. 
2d 645, 183 Okl, 225—Shumake v. 
Haggard, 80 P.2d 643, 183 Okl. 223. 

76. Ark.—Alter v. Kins worthy, 30 
Ark. 756. 

77. Ark.—Smith v. Van Gilder, 26 
Ark. 527. 

24 CJT. p 358 note 90. 
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78. Tex.—Shelton v. Berry, 19 Tex. 
154, 70 Am.D. 326. 

24 C.J. p 358 note 92. 

79. Ala.—Cook v. Davis, 12 Ala. 551. 
24 C.J. p 358 note 93. 

Affidavit construed 

Language of affidavit attached to 
claim filed with executrix on note 
signed by affiant’s father, the de¬ 
cedent, stating that note was "giv¬ 
en” to affiant by father, did not nec¬ 
essarily imply & "gift” in legal 
sense, without valuable consideration. 
—Clayton v. Clayton, 17 A.2d 496, 
125 N.J.Law 53-7. 

8a Ark.—Rinehart v. Wheeler, 270 
S.W. 537, 168 Ark. 251. 

Mont.—UHman Co. v. Adler, 196 P. 

157, 59 Mont. 232. 

24 C.J. p 358 note 94. 

Contingent or unliquidated claim 
<1) Affidavit supporting contingent 
claim against estate is sufficient, If 
complying with statutory require¬ 
ments in so far as truthfully pos¬ 
sible.—Seattle Trust Co. v. Zbinden, 
17 P.2d 629, 170 Wash. 692. 

<2) When required by statute, an 
affidavit asserting & contingent or 
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lent, must be incorporated in the affidavit. 81 Under 
various statutes it has been held necessary that the 
affidavit should show that the sum claimed is justly 
due, 82 state that the claim is not usurious, 83 state 
that there is no offset or discount against the 
claim, 84 disclose all the credits, 85 state that all legal 
payments, credits, and offsets have been allowed 86 
or that nothing has been paid on the demand except 
what is credited thereon, 87 show that nothing has 
been paid, except what is credited, 88 and state that 
the creditor has not received any security. 89 

A substantial compliance with the statute is or¬ 
dinarily held sufficient, and immaterial errors and 
omissions or slight departures from the strict stat¬ 
utory form will be disregarded, 90 and hence, al¬ 
though the statute requires that the verified state¬ 
ment filed shall set forth the credits and deductions, 
if it does not expressly require succinctness and defi¬ 
niteness in stating them a simple statement of them 
is sufficient, 91 and may be contained in either the 
statement of the claim or the affidavit supporting 
it. 92 An affidavit is not invalidated by an errone¬ 
ous statement of a fact not required to be stated, 93 
by leaving a blank space where the amount of the 


claim should appear, if such amount can be ascer¬ 
tained from the record, as from the commissioner’s 
report on file in the case, 94 or by the use of the word 
“claimant” instead of “affiant,” where it appears 
from the affidavit that the same person is both claim¬ 
ant and affiant. 95 The fact that the affidavit to a 
claim in favor of a partnership fails to show that 
the affiant is a member of the firm does not render 
payment of the claim improper, where such person 
is in fact a member. 96 The statutory affidavit re¬ 
citing that the claim is “justly due” may properly be 
used to support a claim which is payable at a future 
day or which, while absolute in its obligation, is 
payable on the happening of some contingency, the 
word “due” in the affidavit being given the meaning 
of “owing.” 97 A claimant is not Required to specify 
in his affidavit an independent demand which is 
known to the personal representative and which is 
conceded to be due from claimant to the estate, but 
which the administrator may or may not plead as a 
counterclaim at his option. 98 Resort may be had to 
statements in the body of a claim in determining 
whether the affidavit supporting it is sufficient. 99 

Irregularities in the affidavit may be waived by 


unliquidated claim must set forth 
the facts on which the determination 
of the liability may be based.—In re 
Weissman’s Will, 250 N.Y.S. 500, 140 
Misc- 360—In re Littleton’s Estate, 
223 N.Y.S. 470, 129 Misc. 845. 

81. Or.—Kirchner v. Clostermann, 
272 P. 278, 128 Or. 183. 

Wash —Hammond v. Waddingham, 
220 P. 796, 127 Wash. 234—Dilla- 
bough v. Brady, 196 P. 627, 115 
Wash. 76. I 

24 C.J. p 359 note 95. 

82. Ark,—Hayden v. Hayden, 150 S. 
W. 415, 105 Ark. 95. 

Ind.—Taggart v. Tevanny, 27 N.E. 

■511, 1 Ind.App. 339. 

24 C.J. p 359 note 96. 

83. Ky.—Owsley v. Boles, 99 S.W. 
1157, 124 Ky. 775, 30 Ky.L. 1016. 

Miss.—Cheairs v. Cheairs, 33 So. 414, 
81 Miss. 662, 60 L.R.A. 549. 

24 C.J. p 359 note 97. 

84 . Or.—Kirchner v. Clostermann, 
272 P. 278, 128 Or. 183. 

24 C.J. p 359 note 98. 

Contingent claim 

Affidavit supporting claim against 
mortgagor’s estate for deficiency 
which might result after sale of 
mortgaged property, although not 
stating there were no offsets to 
claim, was sufficient.—Seattle Trust 
Co. v. IZbinden, 17 P.2d 629, 170 
Wash. 692. 

35 . Del.—Lolley v. Needham, 1 Del. 

86 . 

24 C.J. p 359 note 99. 


86. Tex.—Gillmore v. Dunson, 35 
Tex. 435. 

24 C.J. p 359 note 1. 

87. Mont.—Ullman Co. v. Adler, 196 
P. 157, 59 Mont. 232. 

24 C.J. p 359 note 2. 

88. Ark.—Hayden v. Hayden, 150 S. 
W. 415, 105 Ark. 95. 

Cal.—Richards v. Blaisdell, 106 P. 

732, 12 Cal.App. 101. 

24 C.J. p 359 note 3. 

89. Md.—Smoot v. Bunbury, 1 Harr. 

& J. 136. 

90. Ark.—Miller v. Fearis, 44 S.W. 
2d 343, 184 Ark. 858—Souter v. Fly, 
33 S.W.2d 4 OS, 182 Ark. 791—Breck- 
enridge v. Weber Dry Goods Co., 
268 S.W. 593, 167 Ark. 429. 

Cal.—Valente v. Sica, 36 P.2d 1086, 

1 Cal.App.2d 478. 

Idaho.—Hubbard v. Ball, 81 P.2d 73, 
59 Idaho 78. 

Ky.—First Nat. Bank v. Sellards, 71 
S.W.2d 1037, 254 Ky. 550. 

Okl.—Richison v. Morris-Morton 
Drug Co., 76 P.2d 1069, 182 Okl. 
188. 

Tex.—Wessendorff v. Aylor, Civ.App., 
5 S.W.2d 793, error refused. 

24 C.J. p 359 note 5. 

Attaching affidavit to cl aim 

The statute requiring that creditor 
make prbof of claim against de¬ 
ceased’s estate in the form of an 
affidavit “attached thereto” is man¬ 
datory as to substance, but not as 
to letter; and where proof of each 
of claims against deceased's estate 
stated -that the claim was “annexed” 
and in addition that “the original 
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thereof being presented therewith,” 
and where proofs described the 
claims with great particularity and 
with such accuracy that there could 
be no mistake as to what claims 
were referred to, the statute relating 
to the probating of claims was suf¬ 
ficiently complied with, notwith¬ 
standing the claims and proof were 
not physically joined.—Fidelity Mut. 
Life Ins. Co. v. Goldstein, 192 So. 
584, 187 Miss. 285. 

Mere clerical errors will not ren¬ 
der the verification fatally defec¬ 
tive.—Allerton v. Allerton, 233 P.' 632, 
133 Wash. 260. 

91. Ind.—Miller v. Eldridge, 27 N.E. 
132, 126 Ind. 461. 

92. Ind.—Wolfe v. Wilsey, 28 N.E. 
1004, 2 Ind.App. 549. 

93. Ky.—Cochran v. Germania Nat. 
Bank, 8 Ky.L. 790. 

94. Ky.—Thompson v. Bailey, 1 Ky. 
L. 321. 

95. Mont.—Dorais v. Doll, 83 P. 884, 
33 Mont. 314. 

24 C.J. p 359 note 10. 

96. Miss.—Davis v. Blumberger, 65 
-So. 503, 10-7 Miss. 432. 

97. Cal.—Crocker-Wool worth Nat. 
Bank v. Carle, 65 P. 951, 133 Cal. 
409. 

24 C.J. p 359 note 12. 

98. N.Y.—Osborne v. Parker, 72 N. 
Y.S. 894, $6 App.Div. 277. 

99. Wash.—Seattle Trust Co. v. 
Zbinden, 17 P.2d 629, 170 Wash. 
692. 
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the representative's failure to make seasonable and 
specific objections thereto, 1 and after approval and 
allowance of the claim the affidavit cannot be im¬ 
peached, except in a direct proceeding. 2 

The fact that the claimant is a relative of dece¬ 
dent does not necessitate a stronger verification of 
his claim than is required of any other creditor. 3 

An affidavit made in the debtor’s lifetime is clear¬ 
ly insufficient. 4 

A mistake in the name of decedent will, as in the 
statement of a claim, render the affidavit defective* 6 

Signature. Unless the statute or a rule of court 
requires the affidavit to be signed by the affiant, an 
affidavit otherwise sufficient is not rendered invalid 
by the omission of the affiant's signature; 6 but, 
where the statute requires the affidavit to be signed 
by the party making it, the signature of the affiant 
is essential to the validity of the presentation. 7 An 
affidavit not bearing the same signature as was used 
in the statement of claim, and not showing that the 
one who signed the affidavit is the same person as 
the one who signed the claim, is insufficient. 8 

Showing knowledge of affiant. Where the statute 
requires the affidavit to be made by claimant or 
some other person who knows that the claim is cor¬ 


rect and that it is due, the affidavit must be made on 
the affiant's knowledge, and if made “to the best of 
his knowledge, information, and belief” it is not suf¬ 
ficient. 9 However, it has been held that the affidavit 
need not expressly show that the affiant speaks from 
his own knowledge, or show the source of his knowl¬ 
edge. 10 

Affidavit by person other than claimant . It has 
been held that an affidavit by the agent or attorney 
of claimant need not show on its face the fact that 
the affiant is acting as agent or attorney, 11 if this 
fact is known to the personal representative, 12 al¬ 
though it is, of course, otherwise if the statute re¬ 
quires this fact to be disclosed. 13 Some of the stat¬ 
utes allowing the affidavit to be made by a person 
other than claimant require that such an affidavit 
shall set forth the reason why it is not made by 
claimant himself, 14 and require that the affidavit 
state that the affiant is cognizant of the facts con¬ 
tained therein, 15 but in the absence of the latter re¬ 
quirement the fact of the affiant's knowledge or 
means of knowledge need not be recited in the affi¬ 
davit but may be shown by evidence aliunde. 16 

Where the demand is other than an obligation 
signed by decedent or a judgment, and the statute 
requires an additional affidavit by a person other 


X. Kan.—Dubbs v. Haworth, 171 P. 

624, 102 Kan. 60S. 

24 C.J. p 360 note 14. 

Waiver of due presentation general¬ 
ly see infra 5 424. 

2. Tex.—Cannon v. McDaniel, 46 
Tex. 303. 

3. N.Y.—Valentine v. Valentine, 4 
Redf.Surr. 265. 

4. Ark.—Wllkerson v. Gordon, 3 S. 
W. 183, 48 Ark. 3*0. 

24 C.J. p ‘860 note 17. 

&. Ala.—Beene v. Collengerger* 38 
Ala. 647. 

24 C.J. p ! 360 note 18. 

6. Okl.—RIchison v. Morris-Morton 
Drug Co., 76 F.2d 1069, 182 Okl, 
188—Greenwalt v. Labenne, 30 P. 
3d 873, 167 Okl. 808. 

24 C.J. p 860 note 28. 

7. Tex.—Anderson v. Cochran, 57 S. 
W. 29, 93 Tex, 5-83—Lanier v. Tay¬ 
lor, CIv.App., 41 S.W. 516. 

8. Miss.—Strange v. Strange, 197 
So. 880, 189 Miss, 349. 

9. Ala.—Pickle v. Ezzell, 2? Ala. 
628, followed in Dennis v. Coker, 
84 Ala. 611* 

19. Ky.—Sherley v. Sherley, 17 S.W. 

628, 13 Ky.L. 565. 

24 GJ. p 360 note 21. 

11. Ind.—Hanna v. Fisher* 95 Ind. 
383. 

24 <U, p n* ( 

Right of 1 third person to make affi¬ 


davit see supra subdivision b of 
this section. 

Guardian 

An affidavit in support of a claim 
purporting to be that of affiant, 
guardian of a minor, against an es¬ 
tate, is not insufficient because it 
makes no reference to his official ca¬ 
pacity as guardian, does not allege 
that the ward is a creditor or claim¬ 
ant, and contains no verification by 
her or in her behalf.—In re Stinger's 
Estate, 201 P. 693, 61 Mont. 173. 

12. Ind.—Hanna v. Fisher, 95 Ind. 
383. 

Tex.—Meath v. Garrett 46 Tex. 23. 

13. Mo.—Peter v. King, 13 Mo. 143. 
—Dawson v. Wambles, 78 «*W. 833, 
104 Mo.App. 

14. Mont.—mi man Co. v. Adler, 196 
P. 157, 59 Mont. 232. 

24 C.J. p 360 note 25. 

Affidavit by agent or corporation of¬ 
ficer 

(1) Requirement of statute that 
affidavit supporting claim against de¬ 
cedent's estate made by person oth¬ 
er than claimant must set forth why 
it is not made by claimant is satis¬ 
fied by affidavit that affiant was duly 
authorized agent of claimant, in ab¬ 
sence of demand for further proof 
of affiant's authority.—(Sullivan v. 
Southern. Surety Co., 246 P, fill, 118 
OW- 73 v 


(2) When It appears that the affi¬ 
davit is made by an officer or agent 
of a corporation on its behalf, the 
statute does not require an affirma¬ 
tive statement that claimant is a 
corporation and that the officer or 
agent is authorized to make the affi¬ 
davit and has knowledge of the cor¬ 
rectness of the claim.—Richison v. 
Morris-Morton Drug Co., 76 P.2d 
1069. 182 Okl. 188. 

15, Ark.—Lanigan v. North, 63 S. 

W. 62, 69 Ark. 62. 

24 C.J. p ‘360 note 26. 

Affidavit held suffieient 

Where claim, which was verified 
by claimant's treasurer, recited that 
there were no offsets to the claim to 
knowledge of ol&imant, which was a 
corporation, the (Halm was sufficient, 
as against contention that verifica¬ 
tion should have recited that there 
were no offsets to knowledge of af¬ 
fiant.—State ex rel. Montana Flour 
Mills Co. v. District Court of Sixth 
Judicial Dist in and for Park Coun¬ 
ty, 99 P.2d 213, 110 Mont. 65. 

Allegations of diligent inquiry and 
belief are unnecessary If affiant has 
certain knowledge.—Miller v. Pearls, 
44 S.W.fcd 349, 184 Ark. 8*58. 

lflL , Mo.—Dawson v. Wombles, 78 

w. 82^'104 Mo.App, 272. 

'24 C.J. p 380 note.27. ... 
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than the claimant who must state that he believes 
the claim to be just and must give the reason for 
his belief, the affidavit must conform to the require¬ 
ments of the statute, 17 and a mere statement of af¬ 
fiant’s conclusions, rather than the facts on which 
his opinion is based that the claim should be paid, is 
insufficient. 18 

e. Amendment 

A defect in the affidavit supporting a claim against 
a decedent's estate may be cured by timely amendment. | 

It is usually considered that a defect in an affi¬ 
davit supporting a claim against the estate of a de¬ 
cedent may be cured by amendment 19 before the 
expiration of the time for the presentation and veri¬ 
fication of claims 20 or at any time authorized by 
statute. 21 However, a defective affidavit cannot be 
amended under a statute not enacted until the period 
for filing or presenting claims has expired, 22 and 
where a claim has not been probated in the manner 
required by law, so that its registration does not 
“stop the running of the statute, the probation cannot 
be amended on an application made after the claim 
is barred by limitations. 23 

f. Effect of Verification 

A claim against a decedent's estate may be allowed 
on a proper affidavit of verification without further 
proof, but the verification does not establish the validity 
of the claim. 

A proper affidavit of verification entitjes a claim 


§ 419 

against the estate to be allowed without further 
proof if no exception is taken. 24 However, the 
verification does not establish the validity of the 
claim, but an allowance either by the administra¬ 
tor or the court is necessary. 25 

§ 419. Evidence as to Presentation 

The burden of proving presentation of a claim against 
a decedent's estate is on the claimant although due pre¬ 
sentation may be presumed under certain circumstances. 
Admissions or payment by the representative, a request 
for indulgence by the representative, a Judgment against 
the representative, and the docket entry are evidence 
of presentation. The sufficiency of the evidence to es¬ 
tablish due presentation is a question for the fact find¬ 
ing body. 

It has been held that the burden of proving a 
presentation of a claim against a decedent’s estate is 
on claimant, 26 but other cases assert that in the ab¬ 
sence of proof of the time when a claim was pre¬ 
sented against an estate, and of any objection in the 
probate court that it was not presented within the 
time limited, it must be presumed that it was pre¬ 
sented in due time. 27 The burden of proving that 
the representative had actual knowledge equiva¬ 
lent to timely presentation of the claim is on the 
claimant who asserts it. 28 

Admissions or payment by representative. Where 
the personal representative admits or acknowledges 
that a claim has been duly presented, his admission 
or acknowledgment is competent evidence of the 
fact, 29 whether he made it before or after the ex- 
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17. Ky.—Banton v. Wall’s Adm’r, 
288 S.W. 285, 216 Ky. 454. 

24 C.J. p 356 note 45. 

Necessity for additional affidavit of 
person other than' claimant see 
supra subdivision a (1) of this 
section. 

Verification, held sufficient 

Ky.—Flimin’s Adm’x v. Flimin, 7-5 S. 
W.2d 502, 255 Ky. 772—First Nat. 
Bank v. Sellards, 71 S.W.2d 1037, 
254 Ky. 550—Wallace & Tiernan 
Co. v. Davis, 11 S.W.2d 990, 227 j 
Ky. 71—Tanner v. Ayer, 272 S.W. 
720, 209 Ky. 247—Bailey’s Adm’r 
v. Hampton Grocery Co., 224 S.W. 
1067, 189 Ky. 261. 

24 C-J. p 356 note 45 Ca], 

ia Ky.—McBride v. McBride, 90 S. 
W.2d 736, 262 Ky. 452. 

1 * 9 . U.S.—Gilmore v. .Gilmore, D.C. 

Mont., 270 F. 260. 

Ky.—Schewe v. Schewe’s Adm'r, 22 
S.W.2d, 259, 231 Ky. 608. 

Mont.—State ex, rel. Montana Flour 
Mills Co. v. District Court of Sixth 
Judicial Diet. , in .and for' Park 
County, 99 P.2d 213, 110 Mont 55. 
Wash.—Hammond v. Waddingham, 
220 P. 796, 127” Wash. *234. 

24 C.J. p 360 note 30. * 4 ^ 


Want of affidavit 

Mortgagee which had failed to 
make adequate proof of contingent 
claim against mortgagor's estate, at 
time of accounting by executor, 
should be granted further opportun¬ 
ity to do so.—In re Weissman's Will, 
250 N.Y.S. -500, 140 Misc. 360. 

2a Ala.—P. & M. Bank of Mobile 
v. Smith, 14 Ala. 416. 

Was h.—Dillabough v. Brady, 196 F. 
627, 115 Wash. 76. 

Time for presentation of claims 
against estate see supra §§ 405- 
408. 

21. Ala.—Foster v. Foster, 121 So. 
80, 219 Ala. 70. 

Statute requiring court order au¬ 
thorizing amendment of affidavits to 
probated claims applies to amend¬ 
ments after expiration of six months' 
period.—Bell v. Union & Planters’ 
Bank & Trust Co., 130 So. 486, 158 
Miss. 486, correction denied 131 So. 
257, 161 Miss. 275. 

22. Ala.—Dennis v. Coker, 34 Ala. 
611. 

23. Miss.—Lehman v. George, 56 
So. 167, 99 Miss. 798. 

Statutes relating to amendment of 
pleadings do not benefit proof of 
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claim against deceased's estate.— 

Miller v. Marshall, 174 A. 726, 113 

N.J.Law 420. 

24. Ala.— Flinn v. Shackleford, 42 
Ala 202—Cook v. Davis, 12 Ala 
551. 

25. Ind.—Custer v. Beyer, 130 N.E. 
834, 76 Ind.App. 303. 

Allowance and rejection of claims see 
infra §§ 425-434. 

Presentation of claim as establishing 
its validity see infra § 421. 

26. Ala.—Barnes v. Bell, 163 So. 616, 
231 Ala. 84. 

N.H.—Hurd v. Varney, 144 A. 266, 
83 N.H. 467. 

24 C.J. p 361 note 36. 

Proof by affidavit of person e xamin ¬ 
ing- court records 

Ill.— Cicero Trust & Savings BanJk 
v. Schermann, 252 Ill.App. .449. . 

27. Cal.—In re Aldersl-ey, 163 P. 
206, 174 -Cal. 366. 

24 C.J. p 361 note 37. 

28. N.Y.—In re Frommelt's Estate, 
276 N.Y.S. 558, 154 Misc. 81. 

29 . Conn.—Brown v. Brown, 14 A. 
718, 56 Conn. 24*6, 7 Am.S.lt. 307. 

24 €.J. p 361 note 39. 
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piration of the statutory period for presentation, if 
he was then the acting personal representative, 30 
and the competency of this evidence is not impaired 
by his subsequent resignation. 31 However it has 
been held that, where an administrator makes a re¬ 
port of insolvency, founded on his knowledge of 
claims, the report does not indicate that a claim in¬ 
cluded therein has been duly presented, although on 
the basis of this report the estate is declared insol¬ 
vent. 32 

Where claims were recognized and paid by the 
executor, in the absence of proof to the contrary, 
their due presentation, including verification, is pre¬ 
sumed. 33 A part payment made by the representa¬ 
tive after the expiration of the period limited for 
presenting claims is a fact tending to show that the 
claim was duly presented. 34 

Request for indulgence. The fact that an execu¬ 
tor or administrator, when shown an execution 
against his decedent, applied for an indulgence, suf¬ 
ficiently shows a presentation of the claim. 35 

Rejection of claim. The rejection of a claim is 
not admissible to prove that it was presented unless 
there is proof of the signature of the representative 
to the rejection. 36 

Judgment against representative. A judgment re¬ 
covered against an executor or administrator is, as 
against the heirs or devisees, in a suit to subject 
land to the payment of the judgment, evidence of 
the presentation of the claim on which the judgment 


was recovered. 37 

The docket entry is evidence of the filing of the 
claim. 33 

Weight and sufficiency of evidence . The suffi¬ 
ciency of the evidence to establish the due presen¬ 
tation of a claim is a matter for determination by 
the jury, in cases tried before a jury, 39 and in oth¬ 
er cases for the court trying the facts. 40 An in¬ 
dorsement on an instrument on which the claim is 
founded to the effect that the claim was presented 
to the personal representative at a certain date 
which was within the statutory period, it being 
shown that claimant was the sole owner of the in¬ 
strument, has been held sufficient evidence of pres¬ 
entation. 41 Where defendants claim the benefit of 
the statute of nonclaim by way of plea, but do not 
positively deny in their answer the presentation of 
complainant’s demand, proof of presentation by one 
witness is sufficient. 42 

§ 420. Withdrawal of Claim 

A claim against a decedent's estate may not be 
withdrawn by the claimant as a matter of right, espe¬ 
cially after a hearing, where the withdrawal may preju¬ 
dice the rights of others. An original instrument re¬ 
quired to be filed with the claim may be withdrawn on 
complying with statutory regulations. 

It has been held that claimant against the estate 
of decedent has no absolute right to withdraw his 
claim, especially after a hearing, where such action 
may prejudice the rights of the estate 43 or third per- 


30. Ala.—Grimball v. Mast in, 77 Ala. 
553—Pharis v. Leachman, 20 Ala. 
662. 

31. Ala.—Grimball v. Mastin, 77 
Ala. 553—Starke v. Keenan, 5 Ala. 
590. 

32. Ala.—McDowell v. Jones, 58 
Ala. 25. 

Contra Pharis v. Leachman, 20 Ala. 
662. 

33. Ala.—McCollum v. McCollum, 
1‘19 So. 232, 218 Ala. 500. 

34. Fla.—Miller v. Crosby, 67 So. 
76, 68 Fla. 365. 

24 C.J. p 361 note 43, 

35. *Ala.—Harrison v. Jones. 33 Ala. 
258. 

Tenn.—Puckett v. James, 2 Humphr. 
565. 

3 Si Cal.—Chico Bank v. Spect, 11 P. 
740, -2 Cal.Unrep.Cas. 675. 

However, in an action against ad¬ 
ministrator to establish a claim, the 
claim, together with claimant’s ac¬ 
companying affidavit and administra¬ 
tor's indorsement of rejection of 
claim, were admissible for the pur¬ 
pose of showing that claimant had 
prepared her claim, authenticated 
and presented it to the administra¬ 


tor in the time, form, and manner 
required by law, and that the same 
had been rejected and that suit was 
brought for its establishment with¬ 
in stipulated period after rejection. 
—Box v. Ussery, Tex.Civ.App., 108 
S.W.2d 230, error dismissed. 

37. Ala.—Darrington v. Borland, 3 
Port. 9. 

38. Ala.—Roberts v. Grayson, 173 
So. 38, 233 Ala. 658. 

33. La.—McCloskey's Succession, 80 
So. 650, 144 La. 438. 

24 C.J. p 361 note 50. 

Evidence held sufficient 
Ark.—Lay v. Thompson, 224 S.W. 
433, 145 Ark. 194. 

Cal.—Jack v. Wong Shee, -92 P.2d 
449 , 33 Cal.App.2d 402. 

Iowa.^—In re Hill's Estate, 281 N.W. 
500, 225 Iowa 527—Spicer v. Spic¬ 
er's Adm'r, 202 N.W. 604, 201 Iowa 
99. 

Mo.—Van Wagher v. Slane, 14 S.W. 

2d 710, 223 Mo.App. 527. 

N.H.—Hurd v. Varney, 144 A. 266, 
83 N.H. 467. 

Tex.—Ewing v. Schultz, Civ.App., 
220 S.W. 625, error refused. 
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Utah.—Welsh, Driscoll & Buck v. 

Buck, 232 P. 911, 64 Utah 679. 

24 C.J. p 361 note 50 [a]. 

Evidence held insufficient 
Ala.—First Nat. Bank v. Love, 167 
So. 703, 232 Ala. 327. 

Conn.—Donnelly v. Garvan, 151 A. 
168, 111 Conn. 626. 

N.H.—Watson v. Carvelle, 136 A. 
126, 82 N.H. 453. 

N.J.—Smith v. Wilson, 81 A. f51. 
79 N.J.Eq. 310. 

N.Y.—In re Frommelt's Estate, 276 
N.T.S. 558, 154 Misc. 81. 

Dispensing with proof of registration 
Under statute, proof of receipt of 
notice of claim against estate makes 
proof of registration of letter con¬ 
taining notice unnecessary.—Watson 
v. Carvelle, 136 A. 126, 82 N.H. -453. 

40. Ark.—Finney v. Rollins, 192 S. 
W. 210, 127 Ark. 617. 

41. Ala.—Rayburn v. Rayburn, >30 
So. 365, 130 Ala. 217. 

42. Ala.—Pharis v. Leachman, 20 
Ala. 662. 

43. Pa.—In re Fontana's Estate, 22 
Pa.Dist & Co. <496* 
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sons. 44 However, where the claim presented is the 
result of a compromise agreement with the repre¬ 
sentative, which is afterward repudiated by him, it 
has been held that the creditor may withdraw the 
claim and substitute another for the amount justly 
due, although the substituted claim is for a greater 
amount than the original. 45 

Effect of zvithdrawal. Where the statute provides 
that a claim may be presented by filing it or a state¬ 
ment thereof in the office of the judge of probate, 
the claim or statement filed must remain on file dur¬ 
ing the rest of the statutory period, and if the cred¬ 
itor after filing the claim withdraws it, and does not 
leave in its place a proper statement or restore the 
claim to the files, his act operates as an abandon¬ 
ment of the presentation, as otherwise the personal 
representative might be misled or deceived; 46 but 
the withdrawal of the statement of a claim for a 
mere temporary purpose and under such circum¬ 
stances that no inference of an intention to abandon 
the claim can arise, 47 or the taking of the claim for 
presentation to the judge, 48 does not affect the 
rights acquired by the creditor through the presen¬ 
tation or filing. Where, notwithstanding a suit to 
enforce specific performance of decedent’s alleged 
contract to convey certain land to claimant in con¬ 
sideration of his services, claimant filed a claim in 
proper time consisting of several items, including 
one relating to purchases for, or improvements on, 
land for decedent and another relating to a note for 
money borrowed, a notice served on the adminis¬ 
trator that the items other than those specified were, 
“for the present, withdrawn,” and that the two ex¬ 
cepted items were to come on for trial, the remain¬ 


ing items being held until determination of a claim 
for specific performance, the items withdrawn were 
never dismissed from the claim filed but, even if 
they were, claimant was entitled to refile them with¬ 
in five months after the final disposition of the 
claim for specific performance and while the estate 
remained unsettled. 49 

Withdrawal of instrument on which claim found¬ 
ed. In some jurisdictions statutes provide that if 
the claim is based on a written instrument purport¬ 
ing to have been executed by decedent, the creditor 
shall file with his claim the original instrument 
which shall remain in the keeping of the clerk, or, 
having first presented the original to the clerk, he 
may withdraw the original on leaving with the clerk 
a certified copy made by the clerk, together with 
the clerk’s certificate indorsed on the copy or ap¬ 
pended thereto. 50 Such statutes must be substan¬ 
tially complied with, 51 and both the certificate and 
copy must remain on file. 52 The claim is not allow¬ 
able where the clerk fails to place his name and the 
seal of the court on the copy of the note or instru¬ 
ment retained by him, 53 or where he returns the 
certificate and the original instrument to claimant 
who fails to observe the irregularity until after the 
period for probation has expired. 54 

§ 421. Effect of Presentation 

The presentation of a claim against the estate 
amounts to a demand for payment and vests the court 
with jurisdiction, being equivalent to the commencement 
of an action. It does not establish the validity of the 
claim, nor does it preclude claimant from resorting to 
other remedies. A defective presentation does not pre¬ 
clude a proper presentation within the time allowed. 


Discretion of court 

Permission to withdraw the claim 
rests within the sound discretion of 
the court.—In re Fontana's Estate, 
supra. 

44. Surrender of dividend 

Where joint guarantor paid inter¬ 
est, he acquired equity in collaterals 
superior to other guarantor’s estate, 
and payee, having filed claim and 
received dividend, could not there¬ 
after voluntarily surrender dividend 
and hold joint guarantor liable.— 
Pierce v. National Bank of Com¬ 
merce in St. Louis, C.C.A.Mo., 13 F. 
2d 40, certiorari denied National 
Bank of Commerce in St. Louis v. 
Pierce, 47 S.Ct. 240, 273 U.S. 730, 71 
L.Ed. 863. 

45. Mo.—Bogue v. Corwine, 80 Mo. 
App. 616. 

4a Ala.—Floyd v. Clayton, 67 Ala. 
265. 

47. Iowa.—Black v. Miller, 138 N. 
W. 535, 158 low* 293. 

34 C.J.S.—14 


Tenn.—Stamps V. Bell, 2 Baxt. 170. 
24 C.J. p 362 note 55. 

48. Cal.—Keller v. Gerber, 193 P. 
809, 49 Cal.App. 515. 

49. Iowa.—Black v. Miller, 138 N.W. 
535, 158 Iowa 293. 

50. Miss.—Merchants & Manufac¬ 
turers Bank v. Fox, 147 So. 789, 
165 Miss. 833. 

Production of original instrument or 
copy generally see supra § 417 c. 
Purpose of statute was to require 
evidences of debt to remain on file 
in clerk’s office, where heirs, or oth¬ 
er creditors or parties in interest, 
could better examine into facts, so 
as to avoid collection of false claims. 
-—Jordan v. Love, 157 So. 877,^ 171 
Miss. 523. 

51. Miss.—Merchants & Manufactur¬ 
ers Bank v. Fox, 147 So. 789, 165 
Miss. 833. 

Retention of certified copy of 
clerk’s affidavit is substantial com¬ 
pliance with statute.—Deposit Guar- 
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anty Bank & Trust Co. v. Jordan’s 
Estate, 157 So. 876, 171 Miss. 332. 

52. Miss.—Jordan v. Love, 157 So. 
877, 171 Miss. 523. 

53. Miss.—Bankston v. First Nat. 
Bank & Trust Co. of Vicksburg, 
171 So. 18, 177 Miss. 719—King v. 
Jones, 158 So. 796, 171 Miss. 886, 
suggestion of error overruled 158 
So. 457, 171 Miss. 886. 

Attaching seal to certificate alter 
time for probating claims 
Statute authorizing court to allow 
amendment of defective or insuffi¬ 
cient affidavit of claim against de¬ 
cedent’s estate at any time before 
estate was finally settled does not 
authorize court to permit clerk to 
attach seal to his certificate more 
than six months after expiration of 
time for probating of claims.—King 
v. Jones, 158 So. 457, 171 Miss. 886, 
overruling suggestion of error 158 
So. 796, 171 Miss. 886. 

54. Miss.—Jordan v. Love, T57 So. 
877, 171 Miss. 523. 
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er to the particular grounds stated. 65 The security 
of a mortgagee, pledgee, or other secured creditor 
is not ordinarily affected by his presenting and se¬ 
curing the allowance of his claim, 66 but the fact 
that the judgment in administration proceedings 
awards recovery for the full amount of the identi¬ 
cal money demand on account of the same property 
that plaintiff seeks to recover in a conversion action 
renders the doctrine of merger applicable. 67 

The presentation of one claim has been held not 
to deprive claimant of the right subsequently to pre¬ 
sent another and different claim. 68 Under some 
statutes, however, the claim presented operates as 
a limitation on the right subsequently to maintain a 
suit, and no recovery can be had on any other cause 


of action than that stated in the claim. 69 Where a 
guardian converted funds of his wards and died 
without having accounted therefor, the fact that the 
wards presented their claims for allowance to the 
guardian’s executors before bringing action thereon 
did not affect their right of recovery, although it 
changed their remedy. 70 

The fact that a claim bottomed on a will was un¬ 
necessarily presented and proved does not prejudice 
claimant’s rights under the will. 71 

Defective presentation. A defective presentation 
of a claim does not estop claimant from again pre¬ 
senting it, in due form, within the time allowed. 72 
A second presentation of a claim may be treated as 
an amendment. 73 


However, it has been hold that ] 
where former wife filed in the coun¬ 
ty court her claim against estate 
of former husband based on proper¬ 
ty settlement, she might not there¬ 
after foreclose in district court on 
stock pledged to secure the settle¬ 
ment.—Colorado Nat. Bank v. Mc- 
Cue, 249 P. 3, 80 Colo. 55. 

Vendor's lien not waived 
Cal.—In re Reid’s Estate, 79 P.2d 
451, 26 Cal.App.2d 362. 

24 C.J. p 362 note 65 [b]. 

Claim secured by lien on funds due 
decedent 

Deceased’s creditor, whose claim 
was secured by lien on funds due 
deceased, and who probated claim 
against estate, was not estopped to 
enforce lien, since remedies were not 
inconsistent, but creditor was enti¬ 
tled to only one satisfaction.—Bas¬ 
kin v. ^Etna Life Ins. Co. f 79 S.W.2d 
724, 190 Ark. 448. 


Foreclosure of mortgage 

(1) Mortgagee’s filing claim with 
administrator does not operate as 
waiver of right to enforce mortgage 
lien. 

Wis.—Graham v. Perry, 228 N.W. 

135, 200 Wis. 211, 68 A.L.R. 267. 
Wyo.—Denver Joint Stock Land Bank 
of Denver v. Preston, 70 P.2d 584, 
52 Wyo. 132—Bank of Commerce 
v. Williams, 69 P.2d 525, 52 Wyo. 
1, 110 A.L.R. 1463. 

(2) After filing of claim against 
mortgagor’s estate, mortgage may 
be foreclosed at any time default ex¬ 
ists, subject to requirement that 
claim against other property of es¬ 
tate must* be waived.—Security-First 
Nat. Bank of Los Angeles v. Evan- 
son, 25 P,2d 537, 134 CaLApp. 393. 


(3) The provision of the statute, 
requiring th'e holder of k claim which 
has not beeti presente4 %o .Waive, in 

his cpmplair(t ' for A foreclosure, all 

recourse against .afty.other* property 
of the $statte ? ;'relates entirely to 


what must be done when and if fore¬ 
closure proceedings are begun, and 
not to any payments theretofore 
made voluntarily in accordance with 
the terms of the contract. Accord¬ 
ingly, where a mortgagee has filed 
claim against the mortgagor’s estate, 
the retention by him of payments 
covering interest and principal was 
not violative of the statutory re¬ 
quirement, nor was it an election to 
rely on payment in the course of ad¬ 
ministration so as to preclude fore¬ 
closure.—Security-First Nat. Bank 
of Los Angeles v. Bvanson, supra. 

(4) Likewise, under such a stat¬ 
ute, and under a further statute au¬ 
thorizing the executor, if there be 
any debt of decedent bearing inter¬ 
est, whether presented or not, to pay 
the amount accumulated and unpaid, 
the acceptance of interest by a se¬ 
cured creditor who has presented 
his claim, does not preclude him 
from foreclosing on his security.— 
Bank of Commerce v. Williams, su¬ 
pra. 

(5) On the other hand there is au¬ 
thority to the effect that a mortgagee 
presenting a claim against the mort¬ 
gagor’s estate may, after rejection, 
foreclose without waiving recourse 
to other property of the estate for 
any deficiency.—Berry v. Scott, 255 
P. 305, ‘43 Idaho 789—Weiser Loan 
&^Trust Co. v. Comerford, 238 P. 
515, 41 Idaho 172. 

(6) Mortgagor’s executrix could 
not attack foreclosure decree on 
ground that claim against estate was 
filed on mortgage note, without as¬ 
serting any security, where no de¬ 
ficiency judgment was sought in the 
.OTder of confirmation of sale and 
mortgaged property sold for amount 
sufficient to liquidate completely the 
entire claim on the> mortgage.—Bank 
of "Gojtmierce v. Williams, supra. 
Necessity for presentation of secured 

^cla^intas see supra §’403. 

Right of secured creditor to file claim 
4 estate see supra S 368., 


65. Ill.—Lincoln’s First Nat. Bank 
v. Sandmeyer, 1-64 IlI.App. 98. 

60. Cal.—German Sav. & Loan Soc. 
v* Hutchinson, 8 P. 627, 6S Cal. 
52. 

Iowa.—In re Fatland's Estate, 198 
N.W. 785, 197 Iowa 1231. 

Wis.—Ebenreiter v. Woulf, 1 N.W.2d 
73, 239 Wis. 228—In re Cawker’s 
Estate, 290 N.W. 281, 233 Wis. 648. 
24 C.J. p 334 note 74. 

Conditional allowance of claim did 
not preclude suit to foreclose mort¬ 
gage.—Quesner v. Novotny, 215 N. 
W. 796, 116 Neb. 84. 

67. Wis.—Ebenreiter v. Woulf, 1 N. 
W.2d 73, 239 Wis. 22S. 

68. N.Y.—Koebel v. Beetson, 98 N. 
Y.S. 40S, 112 App.Div. 639. 

24 C.J. p 362 note 67. 

Suit for different amount 

Plaintiff who sued for two thou¬ 
sand five hundred dollars for services 
rendered deceased father, but ren¬ 
dered an itemized bill to adminis¬ 
trators for two thousand five hun¬ 
dred fifty dollars, was not limited to 
claim filed with administrators.— 
Keiger v. Sprinkle, 178 S.E. 666, 207 
N.C. 733. 

60. N.H.—Hurd v. Varney, 144 A. 
266, 83 N.H. 467. 

70. Cal.—Miller v. Ash, 105 P. 600, 
156 Cal. 544. 

71. Kan.—Jordan v. Young, 84 P. 
2d 970, 148 Kan. 829. 

72. Cal.—McNeal v. Foreman, 3 P.2d 
- 583, 117 CaLApp. 155. 

24 C.J. p 363 note 69. 

Presentation believed defective 
Tex.—West v. Hord, Civ.App., *81 S. 
W.2d 740. . 

73. Ind.—Wolfe v. Wilsey, 28 N.Es. 
1004, 2 Ind.App. 549. 

Md.—Simmons v. Tongue, 3 Bland 
341. 

Amendment ,.of statement of claims 
see supra $ 417 £. . * y 
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§ 422. Effect of Failure to Make Due Presen- 
tation 

Depending on the nature and purpose of the statutes 
governing presentation, a creditor's failure duly and 
timely to present a claim against a decedent’s estate 
may have one or more of the following consequences: 
The representative may be relieved from liability for 
distributing the assets without retaining sufficient to 
pay the claim; the claim may be subordinated to claims 
duly presented; or the claim may be barred both as to 
the estate and as to the distributees. 

The effect of a creditor’s failure to present his 


! claim against a decedent’s estate is largely deter¬ 
mined by the nature and purpose of the statutes 
governing presentation, discussed §§ 394, 397. The 
statute of nonclaim, limiting the time for filing such 
claims, it has been said, is to be enforced rigidly, 74 
and to be applied more rigorously than a general 
statute of limitations. 75 Under the most common 
type of statute, if presentation of the claim is re¬ 
quired, a claim which is not duly and timely pre¬ 
sented is barred, 76 unless the delay is excused or 
relief is granted, as discussed infra § 423, a claim 


74. Mo.—Harrison Mach. Works v. 
Aufdt*rheide, 280 S.W. 711, 222 Mo. 
App. 474. 

75. Neb.—In re Golden’s Estate, 231 
N.W. 833, 120 Neb. 226. 

76. US.—Pufahl v. Parks* Estate, 
67 S.Ct. 151. 239 TJ.S. 217, 81 L.Ed. 
133, affirming; In re Park’s Estate, 
283 Ill.App. 95. certiorari granted 
Pupahl v. Parks’ Estate, 56 S-Ct. 
749, 298 U.S. 649, SO L.Ed. 1378. 

Ariz.—Latham v. McClenny, 285 F. 
684, 36 Ariz. 337. 

Cal.—In re Montijo’s Estate, 72 P.2d 
178, 23 Cal.App.2d 54. 

Conn.—Sherwood v. City of Bridge¬ 
port, 195 A. 744, 123 Conn. 348. 

Fla.—In re Comstock’s Estate, 197 
So. 121, 143 Fla. 500. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
88 Idaho 545, 34 A.L.R. 352. 

HI.—Hood v. Commonwealth Trust 
& Savings Bank, 34 N.E.2d 414, 
376 III. 413—Sanders v. Merchants’ 
State Bank of Centralia, 182 N.E. 
897, 349 Ill. 547—Beebe v. Kilpat¬ 
rick, 152 N.E. 539, 321 Ill. 612, 47 
A.LR. 891—People v. Small, 150 N. 
EL 435, 319 Ill. 437—Groesbeck v. 
Beaupre, 30 N.E.2d 531, 307 IlLApp. 
215—Isabet v. Scott, 2 N.E. 2d 754, 
286 IlLApp. 24—In re Duffield’s Es¬ 
tate, 258 IH.App. 78—Chicago Title 
& Trust Co. v. Merchants’ Loan & 
Trust Co.. 244 Ill.App. 302—In re 
Hertz’s Estate, 241 IlLApp. 446— 
Alder son v. Alderson’s Estate, 226 
IlLApp 176. 

Ind.—Loften v. Johnson, 24 N.E2d 
916, 216 Ind. 537—In re Wain- 
wright’s Estate, App., 34 N.E 2d 
164—Johnston v. Wabash Valley 
Trust Co., 161 N.E. 685, 87 lad. 
APP- 288. 

Iowa.—Joy v. Woodbury County Sav. 
Bank, 286 N.W. 443, 226 Iowa 1251 
—Meier v. Briggs’ Estate, 265 N.W. 
189, 221 Iowa 482—Copple v. Morri¬ 
son, 264 N.W. 113, 221 Iowa 182— 
Anthony v. Wagner, 246 N-W. 748, 
216 Iowa 571** 

Kan.—Karst v. Hammel 113 P.2d 
1645, 158 Kan. 827. 

Me.—Eddy v. Starbird, 192 A. 70S, 
136 Me. 133. 

re Jeffers’* Estate, 261 NT. 
W. 371, 373 Mich. 127. 

Mau—Qoifcto-v* WeeLtey* App* 214 & 
W M 191* ■ ■ 


Mont.—Mathey v. Mathey, 98 P.2d 
373, 109 Mont. 467. 

Neb.—In re Golden’s Estate, 231 N. 

W. 833. 120 Neb. 2 26. 

N.Y.—In re Smathers’ Will, 274 N.Y. 

S. 717, 153 Misc. 132. 

Okl.—McLeod v. Palmer, 117 P.2d 
770—Billings v. Sims, 79 P.2d 594, 
182 Okl. 643. 

Utah.—In re Jones’ Estate, 104 P.2d 
210, 99 Utah 373. 

Vt.—Kreichman v. Webster, 2 A.2d 
199, 110 Vt. 105. 

Wash.—Corliss v. Hartge, 42 P.2d 44, 
180 Wash. 685—Storlie v. Sachse, 

5 P.2d 342, 165 Wash. 291—Parch- 
en v. Hauschild, 292 P. 116, 159 
Wash. 49—In re Thompson's Es¬ 
tate, 188 P. 784, 110 Wash. 635. 

Wis.—Banking Commission of Wis¬ 
consin v. Muzik, 257 N.W. 174, 216 
Wis. 596—In re Batz’s Estate, 233 
N.W. 555, 202 Wis. 636. 

24 C.J. p 363 note 72. 

Necessity of presentation see supra 
$9 394-403. 

Right to urge unpresented claim as 
set-off see infra § 722. 

Priority dependent on time of filing 
or proving claim see infra §§ 458- 
461. 

“It is a matter of public policy in 
this State that estates of decedents 
shall be speedily and finally deter¬ 
mined. To effect this policy, statutes 
of non-claim and of limitations have 
been set up. When these limitations 
have expired, any and all claims of 
whatsoever nature are barred for¬ 
ever.”—Bedenbaugh v. Lawrence, 193 
So. 74, 80, 141 Fla 341. 

Particular claims to which rule ap- j 
plies 

(1) Contingent claims. 

Neb.—In re Edwards’ Estate, 294 N. 

W. 422, 138 Neb. 671. 

OkL—Timmons v. Hanna Const. Co., 
55 P.2d 110, 176 Okl. 180. 

Tenn.—Commerce Union »Bank v. 

Gillespie, 156 S.W.2d 425. 

Utah.—HaUoran-Judge Trust Co. v. 
Heath. 258 P. 342* 70 Utah 124, 64 
A.LR. 368. 

(2) Unm&tured claims. 

OkL—Timmons v. Hanna Const. Co*, 
supra. 

Utah.—Halloran-Judge Trust Coc v. 
Heath, supra. 

1 ($> Necessity of presenting coft- 
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tingent, unmatured, and unliquidated 
claims see supra § 400. 

(4) Claims held by the representa¬ 
tive. 

Ala.—Wright v. Menefee, 145 So. 
315, 226 Ala. 55. 

CaL—In re Grant’s Estate, 43 P.2d 
266, 2 Cal.2d 661—In re Wear’s Es¬ 
tate, App., 113 P.2d 732. 

(5) Administrator, whose individ¬ 
ual claims were barred because not 
timely filed, could not have claims 
for items accruing before decedent’s 
death allowed under guise of ac¬ 
counting.—McDowell v. Minor, 142 
So. 491, 169 Miss. 339. 

(6) Necessity for presentation of 
claims of representative see supra § 
402. 

(7) Claims held by the state. 

Cal.—People v. Osgood, 285 P. 753, 

104 Cal.App. 133. 

Wash.—State v. Evans, 255 P. 1035, 
143 Wash. 449, 53 A.L.R. 564. 

(8) Necessity for presentation of 
claims held by the state or other 
governmental body see supra § 399. 

(9) Secured claims, in so far as 
the general assets of the estate are 
concerned. 

Fla.—In re Comstock’s Estate, 197 
So. 121, 143 Fla. 500. 

Idaho.—Berry v. Scott, 255 P. 305, 
43 Idaho 789. 

Ill.—In re Whipple’s Estate, 2 N.E.2d 
366, 285 IlLApp. 491. 

Ind.—Loftin v. Johnson, 24 N*E.2d 
916, 216 Ind. 537. 

Mont.—Mathey v. Mathey, 98 P.2d 
373, 109 Mont. 467. 

N.M.—In re Kenney’s Estate, 72 P.2d 
27, 41 N.M. 576, 113 A.L.R 576. 
Okl.—McCoy v. Spears, 99 P.2d 153, 
186 Okl. 526—In re Cardin’s Estate, 
270 P. 554, 132 Okl. 286, followed 
in 270 P. 557, 132 Okl. 288. 

24 C.J. p 354 note $4. 

(10) Under most authorities, fail¬ 
ure to present a secured claim does 
not affect its enforcement against 
the security. 

U,S.—Little V. Keaton, C.OA,OkL, 38 
F.2d 457, certiorari denied 51 S* 
Ct 26, 282 U^. 847, 75 L.E& 751. 
Ala.—Arfoo v. ’State Bank of Alberta* 
145 So. 318, 226 Ala. Riyes v* 
babel, 104 So. 420, 213 Ala. 2^6. 
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aho.—Berry v. Scott, 255 P. 305, 
43 Idaho 789. 

.d.—Loft in v. Johnson, 24 N.E.2d 
916, 216 Ind. 537. 

ont.—Mathey v. Mathey, 98 P.2d 
373, 109 Mont. 467. 
ash.—Storlie v. Sachse, 5 P.2d 342, 
165 Wash. 291. 

C.J. p 364 note 84. 

(11) However, in some cases it is 
■Id that the bar applies to the en- 
rcement of the claim against the 
curity.—State Bank of Orlando & 
'ust Co. v. Maey, 133 So. 876, 101 
a. 140, 78 A.L.R. 1119—24 C.J. p 
4 note 85. 

(12) Wife’s failure to file alimony 
cree as claim against husband’s 
tate does not affect right to en- 
rce lien for alimony after hus- 
,nd’s death.—Smith v. Rogers, 112 
>. 190, 215 Ala. 581. 

(13) Necessity of presenting se- 
red claims see supra § 403. 

atute not discriminatory 
Statute providing that claim 
ainst estate, not distributed within 
e year from granting of letters, 
all be barred as to property and 
tate of decedent which has been 
ventoried or accounted for by exe- 
tor or administrator, was held not 
scriminatory and to operate equal- 
on claims of same class.—Pufahl 
Parks’ Estate, 57 S,Ct. 151, 299 
S. 217, 81 L.Ed. 133, affirming In 
Park’s Estate, 283 Ill.App. 95, cer- 
>rari granted Pupahl v. Parks* Es- 
te, 56 S.Ct. 749, 298 U.S. 649, 80 
Ed. 1378. 

it to recovery “by other proceeding 
Failure of creditors of bank to pre- 
nt claim against estate of deceased 
>ckholder within time fixed by 
itute is bar to recovery by any 
tier proceeding.—Sanders v. Mer- 
ants' State Bank of Centralia, 182 
E. 897, 349 Ill. 547. 

>r in favor of representative and 
assets in his hands 
Cf a claim is not timely filed, all 
rhts thereon will be barred both 
ainst assets of estate while In 
nds of decedent's personal repre- 
ntative and against representative. 
Commerce Union Bank v. Gillespie, 
nn., 156 S.W.2d 425. 

rfeitnre of standing as creditor of 
estate 

Unless a claim against estate has 
an filed thirty days before final 
:tlement of estate, which means 
Irty days before filing of final re- 
rt as provided by statute, claimant 
s no standing as a creditor of the 
.ate and his claim is barred; de- 
Ient’s est&te, after distribution, is 
t subjeict to the enforcement of 
ilrnsL-i—In re Wainwrigfit'fe Estate, 
LApp., 34 NJELSd 164. 

uitable w r unjust «u 

: ndchxnent 

Cl) Equitable 1 considerations can¬ 


not prevent the application of the 
text rule.—Austin v. City Bank of 
Milwaukee, 5 N.E.2d 5S5, 288 Ill.App. 
36. 

(2) Limitation of time for present¬ 
ing claim to administrator being 
statutory, court may not indirectly 
overcome it by declaring rule of lia¬ 
bility, such as liability based on 
doctrine of unjust enrichment, which 
would virtually amend statute.— 
American University v. Forbes, 183 
A. 860, 88 N.H. 17. 

Testamentary direction for pay¬ 
ment of debts does not require pay¬ 
ment of a claim not presented at the 
proper time.—Kaufman v. Redwme, 
134 S.W. 1193, 97 Ark. 546—24 C.J. 
p 363 note 72 [h). 

Revival of acuon 

Where judgment of foreclosure 
was entered against mortgagor and 
after his decease and due appoint¬ 
ment of executor mortgagee failed 
to file claim for deficiency against 
the estate of the mortgagor within 
the time limited by statute, any per¬ 
sonal liability which survived the 
mortgagor and constituted a claim 
against his estate was barred, and 
the mortgagee was not entitled to 
revive the action against the execu¬ 
tor to recover deficiency.—W. H. Mil¬ 
ler Co. v. Keefe, 298 N.W. 52, 238 
Wis. 35. 

Evidentiary effect of failure to file 

(1) That no claims have been filed 
by creditors within time provided by 
statute is not conclusive evidence 
that there are no creditors with valid 
claims against estate, since statute 
is tolled as to claimants under dis¬ 
ability and certain types of claims 
need not be presented.—Kirk v. Met¬ 
ropolitan Life Ins. Co., 38 S.W.2d 519, 
225 Mo.App. 756. 

(2) The lapse of time without pre¬ 
sentation of claims “may raise a 
strong inference that there are no 
debts; but, in the absence of a stat¬ 
ute of limitations, there is no such 
conclusive presumption."—Ogooshe- 
vitz v. Arnold, 163 N.W. 946, 165 N. 
W. 633, 197 Mich. 203. 

(3) The fact that a claim based on 
a bond was not presented within the 
required time has been held to be no 
evidence that the execution of the 
bond was procured through fraud or 
mistake.—Johnston v. Derr, 14 S.B. 
641, 110 N.C. 1. 

What law governs 

Where cause of action originated 
In California and statute had run 
against filing of claim against dece¬ 
dent's estate under California law, 
action pr proceeding could not be 
maintained by California resident in 
New York to enforce such claim.—In 
re Smathers* Wi& 274 K.Y.SL 717, 153 
Misc. 132. 

Failure to apply for administration. 

. “Under £a statute^ pro-: 

213 ; 


viding for proceedings to determine 
heirship where more than two years 
have elapse:! since death of resident 
or of nonresident owning realty in 
state and no application for adminis¬ 
tration has been made by heirs or 
persons claiming to be creditors, and 
that decree therein shall bar all 
claims against deceased’s estate 
whether absolute or contingent, if 
more than two years pass and no 
administration has been taken out in 
state, all claims are harred.’’—In re 
Robinson Heirship, 228 N.W. 852, 853, 
119 Neb. 285, followed in In re Clark, 
228 N.W. 858, 119 Neb. 306. 

In Ohio 

(1) The statutory provision that 
claims not timely presented should 
not prevail against bona fide pur¬ 
chasers, executors, and administra¬ 
tors who have acted in good faith, 
and bona fide distributees, must be 
construed together with the statute 
authorizing the court in its discre¬ 
tion to permit the late filing of a 
claim, but providing that such al¬ 
lowance shall not affect any payment 
or distribution made before the fil¬ 
ing, and shall not prejudice the 
rights of creditors who filed within 
the proper time.—Beach v. Mizner, 3 
N.E.2d 417, 131 Ohio St. 481, affirm¬ 
ing 3 N.E.2d 642. 52 Ohio App. 348. 

(2) So construed, the statutes are 
“statutes of limitation” or “nonclaim 
statutes” which bar creditors' claim 
unless presented to executor or ad¬ 
ministrator withm four months after 
date of appointment.—Beach v. Miz¬ 
ner, supra—In re Christopher’s Es¬ 
tate, App., 35 N.E.2d 454—Home 
Owners* Loan Corporation v. Doo¬ 
little, 13 N.E2d 920, 57 Ohio App. 
329. 

(3) Thus, unless a court order per¬ 
mitting late filing is obtained, a 
claim not filed within the statutory 
time is barred, even though the es¬ 
tate is still open and rights of third 
persons have not intervened at the 
time the claim is presented.—State 
ex rel. Fulton v. Coburn, 12 N.E.2dl 
471, 133 Ohio St. 192. 

(4) It had previously been held 
that these were not nonclaim statutes 
or statutes of limitation and that 
their effect was to protect bona fide 
distributions from a late claim, and 
to put late claims in a later order of 
payment than claims timely filed.— 
Roberts v. Hiekerson, App., 36 N.E.2& 
283. 

(5) Actions for personal injury and 
expenses incurred by reason thereof 
are closely related tort claims, “un¬ 
liquidated claims" and "contingent 
claims,*’ until settled or liquidated by. 
suit or settlement* and, like reasons 
being present, like considetatlote; 
should follow in determining 

i feet of failure to file such dahsfrg ‘ n fi fejk ’ 
ran executor oar ad m inis trate#** 

[.four monltfce after apppfcgisafest * * 
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which is not duly presented not constituting a 
charge against, or a lien on, the estate; 77 and it is 
held that no court has jurisdiction of a claim which 
has not been duly presented within the statutory pe¬ 
riod, or of an action thereon, 78 although there is 
authority to the contrary. 79 A fortiori, under such 
a statute, the representative is not personally liable 
for distributing the assets without retaining suffi¬ 
cient assets to pay the delinquent claim. 80 Under 
some statutes, not only is an action against the ex¬ 
ecutor or administrator barred, but an action cannot 
be maintained on such a claim against the admin¬ 
istered assets in the hands of the distributees. 81 In¬ 
deed, it has been held that the right itself is extin¬ 
guished, 82 but this has been denied. 83 

Under some statutes, a claim not duly and timely 
presented, although barred as to the assets included 
in the inventory or accounted for within the time 
for presentation, may be satisfied out of assets sub¬ 
sequently discovered, 84 provided the claim is proved 
and allowed for this purpose, 85 and provided there 


are sufficient assets to pay all duly presented 
claims. 86 The claim may be presented and allowed 
at any time before the debt is barred by the general 
statute of limitations, 87 although it will be at the 
expense of claimant. 88 The creditor, if successful 
in establishing his claim, is entitled to a special judg¬ 
ment, to be satisfied out of the uninventoried assets 
subsequently discovered. 89 Under such statute, an 
unpresented claim may be asserted against realty 
which passed to the heirs or devisees, where the per¬ 
sonal assets are not sufficient to pay the claim. 90 
The mere fact that there is statutory provision for 
the administration of previously undiscovered assets 
does not mean that claims not duly presented may 
be asserted against such assets. 91 

Under some statutes, the primary effect of a fail¬ 
ure duly and timely to present a claim is that an ex¬ 
ecutor or administrator who has distributed the estate 
is relieved from personal liability for failing to re¬ 
tain sufficient assets to pay the claim. 92 Under such 


provided by statute.—Roberts v. 
Hickerson, supra. 

77- Minn.—In re Anderson's Estate, 
274 N.W. 621, 200 Minn. 470, 112 A. 
L.R. 287. 

24 C.J. p 318 note 26. 

78. Cal.—People v. Osgood, 285 P- 
763, 104 Cal.App. 133. 

Mias.—Howell v. Ott, 180 So. 52, 182 
Miss. 362, suggestion of error over¬ 
ruled 181 So. 740, 182 Miss. 252. 
Mo.—Schaefer v. Magel’s Estate, 108 
S.W.2d 608, 233 Mo.App. 778. 

24 C.J. p 363 note 72 [e], P 364 note 
76. 

Claim not Allowable on appeal 

Mich.—McGee v. McDonald, 33 N.W. 
737, 66 Mich. 628. 

Neb.—Fitzgerald v. Chariton First 
Nat Bank, 89 N.W. 813, 64 Neb- 
269. 

75L Bap .—Warmers State Bank of 
Potter v. Mitchell, 55 P.2d 423, 143 
Kan. 286. 

Wbm probate court erroneously 
ftlbm a claim not presented within 
the statutory period, the error does 
not go to the jurisdiction of the 
court.—O'Brien y. Larson, 74 N.W. 
148; n Minn. 371. 

Aarthocity to determine validity 
The passing of time for filing 
against estates does not affect 
county Judge's Jurisdiction over 
sad if c laims against dece- 
4e$)Vs, estate are filed «tffc«r r Um* re- 
qnfr&fi tijr Probate Act, the Judge still 
hm Jmrfedletfaia to waive and deter¬ 
mine whether* claims are vyid,— 

& t. FM&reari 1*9. So. iU 146 Fla, 

m,. ” ■ , “ , 


61. U.S.—Tobin v. Hymers, C.C.A. 
Nev., 99 F.2d 740, affirming, D.C., 
19 F.Supp 795. 

Fla.—In re Comstock’s Estate, 197 
So. 121, 143 Fla. 500. 

Ill.—Beebe v. Kilpatrick, 152 N.E. 
539, 321 Ill. 612, 47 A.L.R. 891— 
Chicago Title & Trust Co. v. Mer¬ 
chants' Loan & Trust Co., 244 Ill. 
App. 302. 

Mass.—Thompson v. Owen, 144 N.E. 
216, 249 Mass. 229. 

Minn.—Stitz v. Ryan. 256 N.W. 173, 
192 Minn. 297, 94 A.L.R. 885- 

State v. Probate Court of Henne¬ 
pin County, 177 N.W. 354, 145 

Minn. 344, 11 A.L.R. 242. 

24 C.J. p 364 notes 86, 87. 

82. Ariz.—Latham v. McClenny, 285 
P. 684, 36 Ariz. 337. 

Claim void 

A claim which is not duly present¬ 
ed Is void.—U. S. v. Embrey, 199 So. 
41, 145 Fla. 277. 

83. Cal.—Stanley v. Westover, 269 
P. 468, 93 Cal.App. 97. 

84. Hi.—Beebe v. Kirkpatrick, 152 
N.E. 539, 321 Ill. 612, 47 A.L.R. 891 
—People v. Small, 150 N.E 435, 
319 I1L 437—Groesbeck v. Beaupre, 
30 N.Efd 531, 307 Ill.App. 215—In 
re Duffield’s Estate, 258 Ill.App. 78 

’ —Straus Bros. Co. v. Rush, 241 Hi. 
App. 216—Hudson v. Hudson, 218 
Ill.App. 559. 

N.Y.—In re Cohen's Estate* 269 N. 

YwS. ‘235, 149 Misc. 765. 

ILL—Allen v. National Bank of Com¬ 
merce & Trust Cow, 1 A.2d 97, 41 
K.L 444. 

at CJL p 369 note 26* 

Reason for delinquency * ' 

Ca&jos not presented within one 
year is not barred .although not col¬ 

214 ; 


lectable from assets inventoried 
within the year, but may be collected 
out of assets subsequently discov¬ 
ered, whether failure timely to pre¬ 
sent claim was due to creditor’s neg¬ 
ligence, or to fact that claim was 
contingent and did not become abso¬ 
lute within the year.—Pufahl v. 
Parks’ Estate, 57 S.Ct. 151, 299 U.S. 
217, 81 L.Ed. 133, affirming In re 
Park’s Estate, 283 Ill.App. 95, cer¬ 
tiorari granted Pupahl v. Parks’ Es¬ 
tate, 56 S.Ct 749, 298 U.S. 649, 80 
L.Ed. 1378. 

85. Ill.—Beebe v. Kirkpatrick, 152 
N.E. 539, 321 Ill. 612, 47 A.L.R. 
891—Wingate v. Poole, 25 Ill. 118. 
88. R.I.—Allen v. National Bank of 
Commerce & Trust Co., 1 A 2d 97, 
61 R.I. 440. 

87. U.S.—Pufahl v. Parks' Estate, 
57 S.Ct. 151, 299 U.S. 217, 81 L.Ed. 
133, affirming In re Park’s Estate, 
283 Ill.App. 95, certiorari granted 
Pupahl v. Parks' Estate, 56 S.Ct. 
749, 298 U.S. 649, 80 L.Ed. 1378. 

24 C.J. p 370 note 28. 

88. Ill.—Blanchard v. Williamson, 
70 III. 647. 

89. Ill.—People v. Small, 150 N.E- 
435, 319 Ill. 437—Austin v. City 
Bank of Milwaukee, 5 N.E.2d 585, 
288 Ill.App. 36. 

24 C.J. p 370 note 30. 

9a Ill.—Durfimger v. Arnold 160 N. 
E 172, 329 HL 93, affirming 244 
ULApp.; 276—First Nat- Bank v»>- 
Clark, 275 ULApp. 282—‘■Straus 
Bros, Co. v. Rush, 241 IlLApp*' 216;, 
9L Mich.—In re Thayer's Estate, 1 
. Ml N*W. 978,, 210 W$x. 69A W , 

92. U.S.—Muckenfuss y, t Merchant, 

[ aaASvO, 105 F,2d 469.,^ j < , 
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statutes, the claim is not barred; 93 but where the 
assets are insufficient to pay all the debts, claimant 
may not share ratably with creditors who presented 
their claims promptly. 94 Unless his delay consti¬ 
tutes laches, 95 a late claimant may reach undistrib¬ 
uted assets remaining in the representative’s pos¬ 
session, 96 and may follow the assets into the hands 
of the distributees. 97 


Under a variant of such a statutory scheme, while 
the main effects are to relieve from liability an ex¬ 
ecutor or administrator who fails to retain sufficient 
assets to pay a claim not duly and timely present¬ 
ed, 98 and to bar any action against the representa¬ 
tive on such claim until after the settlement of his 
final account, 99 the failure to present a claim does 


Del.—Beadenkopf v. Schwartz, 159 A. 

837, 5 W.W.Harr. 133. 

D.C.—Clawans v. Sheetz, 92 F.2d 517, 

67 App.D.C. 366. 

N.Y.—In re Segall’s Will, 38 N.E.2d 
126, 287 N.Y. 52, modifying 26 N. 
Y.S.2d 446, 261 App.Div. 983, re¬ 
argument denied 27 N.Y.S.2d 459, 
261 App.Div. 1079, amended 27 N. 
Y.S.2d 1022, 261 App.Div. 1102— 
In re Madden’s Estate, 279 N.Y.S. 
218, 155 Misc. 308—In re Horner’s 
Estate, 268 N.Y.S. 74, 149 Misc. 
695—In re Berrien’s Estate, 264 N. 
Y.S. 593, 147 Misc. 788—In re De- 
derer’s Will, 6 N.Y.S.2d 183. 

N.C.—Jackson v. Thomas, 191 S.E. 
327, 211 N.C. 654—In re Bost’s 

Estate, 190 S E. 756, 211 N.C. 440. 
S.C.—Columbia Theological Seminary 
v. Arnette, 167 S.E. 465, 168 S.C. 
272—McNair v. Howie, 116 S.E. 
279, 123 S.C. 252. 

W.Va.—In re Reynolds’ Estate, 180 
S.E. 6, 116 W.Va. 249. 

24 C.J. p 319 note 28, p 364 note 75. 

Statutes construed together 

Code Civ.Proc. § 2678, providing 

that if a claim against decedent is 
not presented to the executrix with¬ 
in one year from the issuance of let¬ 
ters, in the absence of publication 
of notice to creditors, she shall not 
be chargeable for moneys paid on 
lawful claims or legacies, must be 
construed in connection with § 2682, 
providing that an executor shall not 
satisfy his own debt or claim until 
allowed by the surrogate, and § 2688, 
providing that no legacy shall be 
paid by an executor before expira¬ 
tion of a year from granting of let¬ 
ters unless directed by will or by a 
decree.—In re Ebenstein’s Estate, 190 
N’.Y.S. 764, 116 Misc. 543. 

Execution, of mortgage extension 
agreements by administrator of de¬ 
ceased mortgagor’s estate did not 
increase estate’s liability respecting 
mortgage beyond limits set by Real 
Property Law, as such agreements 
were not notice or intimation to ad¬ 
ministrator that mortgage holder had 
any idea of deficiency in realty as 
security for mortgage.—Ip re Bren¬ 
ner’s Estate, 13 N.Y.S.2d 483, 171 
M!isc. 627, affirmed 15 N.Y.S.2d 136, 
258 App.Div. 717, reargument denied 
16 N.Y.S.2a 531, 258 APP-DLv. 866, 

93 * De^.—Baedenkopfi v.. iSehwsErtz, 
A.’ 837; <5 ^T.W.Harr 
D.C.—Hawley v. Hawley&2 li|4 J 2&2fi 


745, 72 App D.C. 376—Clawans v. 
Sheetz, 92 F.2d 517, 67 App.D.C. 
517. 

S.C.—Columbia Theological Seminary 
v. Arnette, 167 S.E. 465, 168 S.C. 
272. 

94- W.Va.—Snodgrass v Snodgrass, 
189 S.E. 137, 118 W.Va. 150—In 
re Reynolds’ Estate, 180 S.E. 6, 
116 W.Va. 249. 

24 C.J. p 370 note 31. 

Compelling sale of laud 

The belated creditor may reach the 
personal estate while subject to the 
control of the administrator, but he 
has no right to compel a sale of the 
land when the personal estate is ex¬ 
hausted.—Nagle v. Ball, 13 So. 929, 

71 Miss. 330—24 C.J. p 370 note 32. 

95. S.C.—Columbia Theological 

Seminary v. Arnette, 167 S.E. 465, 
168 S.C. 272—McNair v. Howie, 116 
S.E. 279, 123 S.C. 252. 

24 C.J. P 319 note 30. 

Wasted assets 

A legatee will not be compelled to 
refund a legacy where there were 
sufficient funds, afterward wasted, in 
the hands of the executor out of 
which the creditor could have been 
paid if he had presented his demand 
in time.—McNair v. Howie, supra— 
Miller v. Mitchell, 8 S.C.Eq. 437. 

9 & U.S.—Muckenfuss v. Marchant, 
C.C.A.S.C., 105 F.2d 469. 

N.C.—Jackson v. Thomas, 191 S.E. 
327, 211 N.C. 634—In re Bost’s Es¬ 
tate, 190 S.E. 756, 211 N.C. 440. 

S.C.—Columbia Theological Seminary 
v. Arnette, 167 S.E. 465, 168 S.C. 
272—McNair v. Howie, 116 S.E. 
279, 123 S.C. 252. 

W.Va—Snodgrass v. Snodgrass, 189 
S.E. 137, 118 W.Va. 150—In re Rey- j 
nolds’ Estate, 180 S.E. 6, 116 W.Va. 
249. 

24 C.J. p 319 note 28, p 370 note 31. 
Eight to demand acco unting 

(1) The claim may be filed and an 
accounting demanded at any time be¬ 
fore the final discharge of the repre¬ 
sentative.—In re Shafran's Estate, 
257 N.Y.S. 234, 143 Misc. 754—In re 
Dederer’s Will, 6 N.Y.S.2d 183—24 C. 
J. p 319 note 29. 

(2) However, claimant who failed 
to file timely claim, was held not en¬ 
titled, after administrator's distribu- 
t#on of personal estate, to compul- 

: sory acdounting, where there were 
jijo additional unadministered assets* 
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—In re Horner’s Estate, 268 N.Y.S. 

74, 149 Misc. 695. 

Property in possession of judicially 
appointed trustee 
Executor, having theretofore turn¬ 
ed over residue to trustee of testa¬ 
mentary trust covering residuary es¬ 
tate, was not liable to creditor which, 
through no fault on its part, did 
not timely exhibit claim to executor, 
as against contention that residuary 
estate, being in hands of judicially 
appointed trustee, had not been dis¬ 
tributed.—American University v. 
Forbes, 183 A. 860, 88 N.H. 17. 

97. N.Y.—In re Madden’s Estate, 279 
N.Y.S. 218, 155 Misc. 308. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

W.Va.—In re Reynolds’ Estate, 180 S. 

E. 6, 116 W.Va. 249. 

24 C.J. p 319 note 28. 

98. N.J.—Provident Institution for 
Savings in Jersey City v. West 
Bergen Trust Co., 20 A.2d 437, 126 
N.J. Law 595—Philadelphia Sav. 
Fund Soc. v. Disston, 198 A. 212, 16 
N.J.Misc. 129. 

99. N.J.—Miller v. Marshall, 174 A. 
726, 113 N.J. Law 420—Provident 
Institution for Savings in Jersey 
City v. West Bergen Trust Co., 20 
A.2d 437, 126 N.J.Law 595—In re 
Seipel, 175 A. 626, 117 N.J.Eq. 239 
—Home Brewing Co. v. Mahler, 112 
A. 506, 92 N.J.Eq. 323—Philadel¬ 
phia Sav. Fund Soc. v. Disston*-198 
A. 212, 216, 16 N.J.Misc. 129—Pull 
v. Nagle, 151 A. 385, 8 N.J.Mlsc. 
653. 

‘■‘The statute wisely protects the 
due course of administration from 
being disordered by the chance awak¬ 
ening of somnolent creditors. 

It is intended that after the decree 
barring creditors the personal repre¬ 
sentative shall be at liberty to pro¬ 
ceed with the due administration of 
the estate. . . . During this pe¬ 

riod it is obviously intended that 
the representative shall be unmolest¬ 
ed by creditors who have been re¬ 
miss in filing their claims."—Phila¬ 
delphia Sav. Fund Soc. v. Disston* 
supra. 

Bight to compel settlement ^ r . 

To prevent a representative frdzn^ 
indefinitely postponing the *3^*^ 
ment of a tkeliagruent c teMi nj 
rights, he £iven the 

a setfleaaxefiBt' of thss 
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not extinguish or discharge the debt, 1 although its 
payment is made subordinate to the satisfaction of 
duly presented claims, 2 but, rather, the claim is pre¬ 
ferred over payments to the distributees, 3 and the 
late claimant is given a variety of remedies. 4 

Under another statutory scheme, where the rep¬ 
resentative distributes without an audit, a claim not 
duly and timely presented is not barred, 5 but the 
representative is not personally liable to claimant 
for failing to retain sufficient assets to pay the 
claim. 6 Where the representative distributes after 
an audit, an unpresented claim is barred as to the 
assets included in the audit, 7 whether the property is 
in the hands of the representative or in those of the 
distributees; 8 but he retains his rights as to prop¬ 
erty not included in the audit. 9 


Right to require proper administration. Where 
the delay of a creditor in presenting his claim does 
not defeat but merely defers his right to payment, 
he is still entitled to require of the personal rep¬ 
resentative a proper administration of the estate, 19 
and to contest the settlement of the representative’s 
accounts; 11 but where the effect of the failure duly 
and timely to present a claim is that the claim is 
barred, a delinquent creditor has no standing to re¬ 
quire an accounting 12 or to apply for a change of 
judge to hear the representative’s report. 13 

Who may raise objection of nonpresentation. 
An objection to the allowance of a claim against 
the estate, on the ground that the creditor did not 
duly present it, may be raised, not only by the ex- 


Philadelphia Sav. Fund Soc. v. Diss- 
ton, supra. 

1- N.J.—Philadelphia Sav. Fund 

Soc. v. Disston, supra—-*PuIl v. Na¬ 
gle, 151 A. 385, S N.J.Misc. 653. 

Z. N.J.—In re Rubin's Estate, 187 
A. 913, 120 N.J.Eq. 554. 

3. N.J.—In re Rubin's Estate, su¬ 
pra—Home Brewing Co. v. Mah¬ 
ler, 112 A. 506, 92 N.J.Eq. 323. 

Estoppel 

That deceased's creditor did not 
file claim at time when assets of es¬ 
tate were sufficient to pay claim with 
less hardship than at time it was ac¬ 
tually filed did not estop creditor 
from obtaining payment from as¬ 
sets in hands of executors awaiting 
distribution after final accounting, 
especially where executors knew at 
all times that indebtedness was due. 

Philadelphia Home for Incurables 
v. Philadelphia Saving Fund Soc., 8 
A.2d 193, 126 N.J.Eq. 104, affirmed 
19 A.2d 349, 129 N.J.Eq. 243. 

4, N.J. Pull v. Nagle, 151 A. 385, 

8 N.J.Misc. 653. 

Xteaaedtee of cl aima n t tardily pre¬ 
senting claim 

(1) The right to collect out of a 
surplus remaining in the hands of 
the executor or administrator for 
distribution after he has obtained a 
decree settling the estate.—Provident 
Institution for Savings in Jersey 
City v. West Bergen Trust Co., 20 
A-2d 437, 126 N.J.Law 595—Phila¬ 
delphia Home for Incurables v. 
Philadelphia Saving Fund Soc., 19 
A»2d 349, 129 N.J.Eq« 243, affirming 
3 A-3d 193, 126 N.J.Eq. 104—Home 
Brewing Co. v. Mahler, 112 A. 506, 92 
N.J.Eq. 323—Philadelphia Sav. Fund 
Soc. v. Disston, 198 A- 212, 16 N.J. 
Mise. 129. 

(2) This right cannot be availed 
of until the estate i s settled; & claim 
cannot be presented at an intermedi¬ 
ate accounting.—Philadelphia Sav. 
Fund Soc. v. Disston, supra. 


(3) The right to collect out of a 
legacy or distributive share which 
has not been attached in the hands 
of the executor after final settlement 
of his account.—Philadelphia Home 
for Incurables v. Philadelphia Sav¬ 
ing Fund Soc., 8 A.2d 193, 126 N.J. 
Eq. 104, affirmed 19 A.2d 349, 129 N. 
J.Eq. 243—24 O.J. p 369 note 26 [i]. 

(4) The right to collect from an 
executor or administrator out of as¬ 
sets not accounted for by him after 
final settlement of his account.— 
Philadelphia Home for Incurables v. 
Philadelphia Saving Fund Soc., 8 A. 
2d 193, 126 N.J.Eq. 104, affirmed 19 
A-2d 349, 129 N.J.Eq. 243. 

(5) m The right to sue legatees on 
refunding bonds filed by them.— 
Philadelphia Home for Incurables v. 
Philadelphia Saving Fund Soc.', S A. 
2d 193, 126 N.J.Eq. 104, affirmed 19 
A.2d 349, 129 N.J.Eq. 243. 

(6) The right to sue legatees to 

the extent of their legacies, wheth¬ 
er or not they have filed refunding 
bonds.—Philadelphia Home for In¬ 
curables v. Philadelphia Saving Fund 
Soc., 8 A.2d 193, 126 N.J.Eq. 104, af¬ 
firmed 19 A.2d 349, 129 N.J.Eq. 243_ 

In re Carter's Estate, 187 A. 334, 120 
N.J.Eq. 578. 

(7) The right to sue heirs or de¬ 
visees to the extent of the real es¬ 
tate inherited or the value thereof. 
—Philadelphia Home for Incurables 
v. Philadelphia Saving Fund Soc,, 8 
A.2d 193, 126 N.J.Eq. 104, affirmed 19 
A.2d 349, 129 N.J.Eq. 243. 

(8) The right to maintain a bill 
for discovery and accounting.—In re 

Seipel, 175 A. 626, 117 N.J.Eq. 239_ 

Home Brewing Co. v. Mahler, 112 A 
506, 92 N.J.Eq. 323. 

5* Fa.—In re Ivison's Estate, 101 
Pa.Super. 326—in re Powell's Es¬ 
tate, 35 Pa.Dist & Co*. 699. 

®- Fa.—In re Denny's Estate, 172 A. 
119, 314 Pa. 566—In re Ivison's 
Estate, 101 Pa. Super. 326. 

2 |$- 


Distribution as involving account 
Statute permitting distribution 
without audit and without liability 
to creditors not given written notice 
implies filing of account, and is but 
act of limitation protecting admin¬ 
istrator after proper distribution; 
distribution of estate without hav¬ 
ing account settled in court was not 
"distribution" within statute.—In re 
Glass' Estate, 175 A. 736, *115 Pa. 
Super. -448—In re Ivison's Estate, 
101 Pa. Super. 326—In re Powell's 
Estate, 35 Pa.Di s t & Co. 699. 

7. Pa.—In re Frick's Estate, 121 A. 
35, 277 Pa. 242, reversed on other 
grounds Frick v. Commonwealth 
of Pennsylvania, 45 S.Ct. 603, 268 
U.S. 473, 69 L.Ed. 1058—Fenimore 
v. Concrete Building & Loan Ass'n, 
Super., 23 A.2d 242—l n re Strick- 
ler's Estate, 3 Fay.L.J. 62. 

8. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming D.C.. 25 f! 
Supp. 945. 

Pa.—In re Frick’s Estate, 121 A. 35, 
277 Pa. 242, reversed on other 
grounds Frick v. Commonwealth 
of Pennsylvania, 45 S.Ct. 603, 268 
U.S. 473, 69 L.Ed. 1058—Fenimore 
v. Concrete Building & Loan Ass'n, 
Super., 23 A.2d 242. 

9. Pa.—In re Frick’s Estate, 121 A. 
35, 277 Pa. 242, reversed on other 
grounds Frick v. Commonwealth 
of Pennsylvania, 45 S.Ct. 603, 268 
U.S. 473, 69 L.Ed. 1058. 

10. ICy.—Harpending v. Daniels 11 
Ky.L. 858.- 

11- N.J.—Jorfan v. Logue, 79 A 
426, 76 N.J.Eq- -471. 

24 C.J. p 364 note 82. 

12. Wash.—Corliss v. Hartge, 42 P. 
2d 44, 180 Wash. 685. 

13. Ind.—Johnston v. Wabash VaV- 
ley Trust' Co„ 131 N.E. 685, ST 
In.di.App; 288. 
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ecutor or administrator, but also by the heirs, 14 or 
devisees, 15 and, at least where the estate is insol¬ 
vent, 16 by other creditors. 17 However, where a 
claim can be asserted against the assets in a dis¬ 
tributee's hands, even though it has not been duly 
presented, a distributee cannot object to the allow¬ 
ance of such a claim by the estate. 18 

Other persons who are liable for decedent's ob¬ 
ligation, such as one jointly liable, 19 or liable as 
surety 20 or indorser, 21 cannot urge as a defense the 
failure to make due presentation of the claim to the 
estate. 

§ 423. - Excuses and Relief 

a. In general; grounds 

b. Procedure 

a. In General; Grounds 

A claimant failing duly and timely to present his 
claim cannot be relieved of the consequences of his 
failure except on grounds specified by statute. Where 
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relief is allowed, it is generally on the ground that the 
delay was for good cause and without fault on the part 
of the claimant. Such statutory relief will generally 
not be granted to one whose claim has been presented 
and rejected. 

It may be stated broadly that a creditor cannot be 
excused for failure duly and timely to present his 
claim regardless of the reasons therefor, and cannot 
be relieved of the consequences of his failure, un¬ 
less he is granted indulgence by virtue of some stat¬ 
utory provision, 22 the court otherwise having no 
power to grant relief; 23 and this rule has been ap¬ 
plied even where the delay in presenting the claim 
was due to the representative's fraud, or misleading 
statements or conduct. 24 Other authorities, howev¬ 
er, have granted relief in such a situation, as in the 
case of fraud, misrepresentation, or misunderstand¬ 
ing. 25 

In a number of jurisdictions the courts, or the 
judges thereof, have been given, by statute, power 
to extend, in proper cases, the time for presentation 
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14. Minn.—Hill v. Nichols, 50 N.W. 
367, 47 Minn. 382. 

24 C.J. p 364 note 86. 

15. Ala.—Farris v. Stoutz, 78 Ala. 
130—May v. Parham, 68 Ala. 253. 

16. Tenn.—Smith v. Sprout, Ch„ 58 
S.W. 376. 

17. Ala.—McBroom v. Covenor, 6 
Port. 32. 

Tenn.—Smith v. Sprout, Ch., 58 S. 
W. 376. 

Corpus Juris statement cited in 
connection with creditors' right to 
complain of payments on unverified 
claims by administrator of insolvent 
estate.—Partnership Estate of H. 
Gibson & Son v. Gibson, 264 P. 371, 
372, 124 Or. 193. 

18. W.Va.—In re Reynolds’ Estate, 
180 S.E. 6, 116 W.Va. 249. 

19. Ky.—Singer Sewing Mach. Co. v. 
Combs, 11 S.W.2d 994, 227 Ky. 61. 

20. Ariz.—Latham v. McClenny, 285 
P. 684, 36 Ariz. 337. 

Ohio.—Roberts v. Chappell, 26 N.E. 
2d 930, 63 Ohio App. 397. 

21. Ohio.—Roberts v. Chappell, su¬ 
pra. 

22. Colo.—Haley v. Austin, 223 P. 
43, 74 Colo. 571. 

Irid.—In re Wain wright's Estate, 
App., 34 N.E.2d 164. 

Mo.—Harrison Mach. Works v. Auf- 
derheide, 280 S.W. 711, 222 Mo. 
App. 474. 

N.M.—In re Lander's Estate, 283 P. 
49, 50, 34 N.M. 431, citing Corpus 
Juris. 

S.D.— Le Sueur v. Quillian, 228 N.W. 
380, ’ 332, 56 S.D. 289, citing Con. 
pus Juris. 

Tenn.—Commerce Union Bank v. 
Gillespie, 156 S.W.2d 425. 


Vt.—Powell v. Moore’s Estate, 108 
A. 398, 93 Vt. 476. 

24 C.J. p 364 note 90. 

Equity and good conscience 

A creditor of estate could not avoid 
effect of statute invalidating his 
claim because of failure to file it 
within period provided therein, on 
ground that equity and good con¬ 
science required that he should not 
lose his claim.—In re Woods' Es¬ 
tate, 183 So. 10, 133 Fla. 730, 117 A. 
L.R. 1202—24 C.J. p. 364 note 90 [h]. 

Strict construction 

Relief, under remedial statute au¬ 
thorizing bill in equity by creditor 
whose claim has not been prosecuted 
within time, can be had only in cas¬ 
es unmistakably within express pro¬ 
visions of statute strictly construed. 
—Harmon v. Fagan, 154 A 267, 130 
Me. 171. 

Erroneous procedure 

Where claimant filed action against 
administrator instead of filing: claim 
before commissioners and supreme 
court determined such procedure 
erroneous after statutory time for 
pruiaentati.on of claim against estate 
had expired, claimant was not en¬ 
titled to equitable relief so as to 
permit filing of claim.—Abraham v. ! 
Jones, 187 A. 380, 108 Vt. 370. 

Ignorance of decedent’s death 

Creditor's failure to file claim 
against estate within period pre¬ 
scribed by statute because of lack 
of knowledge of testator’s death un- ! 
til certain time thereafter did not I 
avoid mandate of statute. 

I1L—Austin v. City Bank of Milwau¬ 
kee, 5 N.E.2d 585, 288 Ill.App. 36. 
Mass.—Thompson v. Owen, 144 N.E. 
216, 249 Mass. 229. 
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Mo.—Beekman v. Richardson, 51 S. 
W. 689, 150 Mo. 430. 

Affirmative duty imposed on repre¬ 
sentative 

The failure timely to present 
claim against estate for taxes on 
land of which intestate had been life 
tenant was not excused, so as to 
avoid effect of statute barring claims 
not timely filed, by statute requiring 
administrator to liquidate any taxes, 
due on any of the estate which 
comes into his hands, if there are 
sufficient assets, where record con¬ 
tained no finding of sufficient assets, 
and land did not come into adminis¬ 
trator’s hands, intestate's death hav¬ 
ing terminated her interest therein. 
—Sherwood v. City of Bridgeport, 195 
A 744, 123 Conn. 348. 

23. HI-—Austin v. City Bank of Mil¬ 
waukee, 5 N.E.2d 585, 288 Ill.App. 
36. 

Minn.—In re Paulson’s Estate, 293 N. 

W. 607, 208 Minn. 231. 

Tenn.—Commerce Union Bank v. 

Gillespie, 156 S.W.2d 425. 

Wash.—Matson v. Wilhelmson, 88 .P. 
2d 412, 198 Wash. 311. 

94. U.S.—Certain-teed Products 
Corporation v. Luke, C.C.AAriz., 
74 F.2d 384. 

Minn.—State v. Probate Court of 
Hennepin County, 177 N.W. 354, 
145 Minn. 344, 11 A.L.R. 242. 

25. Mich.—Burt v. Second Nat. 

Bank, 217 N.W. 71, 241 Mich. 216. 
N.J.—In re Rubin's Estate, 187 A 
913, 120 N.J.Eq. 554. 

24 C.J. p 365 note 91. 

Fraud held not shown " 

III.—In re Grant's Estate, 20 N.B. 
2d 817, 300 HLApp. 179. 
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of claims of creditors against the estates of dece- , governing statute, relief will be granted where there 
dents, or to allow presentation after the expiration ! is ‘'cause” or "good cause" for the delay, 2S where 
of such time : 28 but the court cannot extend the I there is cause for the delay and no fault on the part 
time beyond the limit fixed by the statute authoriz- i of claimant, 29 where justice and equity require it 
ing the extension. 2 " Depending on the terms of the I and claimant is not guilty of culpable neglect, 39 


26. Ohio.—Home Owners' Loan Cor- for filing claims, and claimant lacked 
poratlon v. Pool it tl**, 13 N.E 2d knowledge of death of guarantor or 

$2h, 57 Ohio App. 32!). of pending 1 administration of hts es- 

R.I.—Dunlop v. McLaughlin, 6 A.2d tatc.—In re Tucker’s Estate, 253 X. 

446, 62 R.I. 417. W. 6 to, 128 Neb. 387. 

24 C.J. p 366 notes 92, 93. (2) Where claimant was allegedly 

Extension of time by agreement see induced to refrain from filing her 
supra § 4ftS. claim within time by representation 

Vacating acceptance of commission- that claim would be paid without 

er*s report filing, and executrix admitted that 

Where an order extending the signature on note was genuine and 

time for exhibiting claims to the that she had paid interest.—Dunlop 

commissioner has been granted after v. McLaughlin, 6 A.2d 4 46, 62 R.I. 
an order accepting the commission- 417. 


er’s first report, the probate court 
can vacate the order of acceptance. 
—Parker v. Gregg, 23 N.H. 416. 

27- Vt.—Powell v. Moore’s Estate, 
108 A. 398, 03 Vt. 476. 

28. Minn.—In re Daggett’s Estate, 
283 N.W. 750, 204 Minn. 513—In 
re Wishnick’s Estate, 271 N.W. 244, 
199 Minn. 153—Turner v. Ander¬ 
son, 218 N.W. 456, 174 Minn. 402 
—Massachusetts Mut. Life Ins. Co. 
v. Elliot, 24 Minn. 134. 

Neb.—In re Hoferer’s Estate, 216 N. 

W. 826, 116 Neb. 249. 

N.H.—Haley v. Shute, 124 A. 69, 81 
N.H. 252. 

RX—Rhode Island Hospital Trust 
Co. v. Simons, 107 A. 100, 60 R.I. 
10$—TilUnghast v. Iverson, 144 A. 
6T8, SO It I. 23. 

Jurisdiction 

Good cause must be shown to give 
county court jurisdiction to permit 
filing of belated claim against es¬ 
tate.—In re Golden’s Estate, 231 N. 
W. 833, 120 Neb. 226. 

•Meaning of “good cause" as em¬ 
ployed in statute of nonclaim de¬ 
pend® on circumstances of each case 
and in to be determined by court in 
proper exercise of sound judicial 
discretion--—In re Tucker’s Estate, 
36$ N.W. 645, T28 Neb. $97. 

Analogy to showing required for new 
trial 

Good cause for permission to file 
belated contingent claim against es¬ 
tate is analogous to that required by 
equity in granting new trial.—la re 
Golden’s Estate, 231 N.W. 837, 120 
Neb. 232, affirmed 283 N.W- 893, 120 
Neb. 222. 

Z*aelt of diligence 

Claimant guilty of inexcusable in¬ 
attention. neglect, or lack of 613- 
gence Is nob entitled to bawe time for 
filing elate against estate extended. 
—In re Tetter's Estate, $52 KW. 202, 
125 Neb. 7«$L 
Good oaose sfeawn 

CD Where, chum accrued subse¬ 
quent ' to ®x$dm>tycm of time limited 


! Good cause not shown 

(1) Where claimant did not know 
of necessity of filing claim.—Torek 
v. Butler, 147 A. 872, 50 R.I. 347. 

(2) Where claimant knew of de¬ 
cedent’s death and of the appoint¬ 
ment of an administrator, and there 
was no fraud, accident, mistake, or 
excusable neglect.—In re Ohlsen’s 
Estate, 279 N.W. 473, 134 Neb. 769. 

<3) Where claimants merely as¬ 
serted validity of claim and want 
of knowledge of order barring claims. 
—In re Golden’s Estate, 231 N.W. 
833, 120 Neb. 226. 

(4) Statements of third party, not 
authorized to represent executor or 
estate, that no probate proceedings 
have been commenced, and execu¬ 
trix’ promise to claimant, before ex¬ 
piration of time for filing claims, 
that executrix would make payment 
on claim at date after time fixed for 
filing claims, were held not to ex¬ 
cuse claimant for not timely filing 
claim.—In re Tetter’s Estate, 252 N. 
W. 202, 125 Neb. 763. 

Xa Wisconsin. 

(1) Under the present statute, an 
extension of time to file a claim may 
be obtained by a creditor on a show¬ 
ing satisfactory to the court.—In re 
Benesch's Will, 240 N.W. 127, 206 
Wis. 582. 

(2) Prior to the amendment of the 
statute, claimant was required to 
show good cause.—In re Benesch's 
Will, supra—In re Bellant’s Will, 
222 N.W. 314, 197 Wis. 319—In re 
Beggs* Will, 217 N.W. 70S, 195 Wis. 
41—In re Kochanski’s Estate, 201 N. 
W*. 239, 185 Wis. 884. 

<3) Good cause held not shown.— 
In re Belhnfs Will, supra-—In re 
Kochanski's Estate, supra. 

89. Com*.—*Wright v. Wright, 183 

A. 410, 181 Conn. 115. 

Grnrnimma&km of statute witfe others 

The question of -probate court's 
right to extend the ttee tor present¬ 
ing a elate agahte g,gel vent estate 

m 


cannot be considered apart from the 
statutory provision permitting gen¬ 
eral extension for presentation of 
claims “for cau**e shown,” and the 
statutory provision permitting exten¬ 
sion of time for presenting claims 
against an insolvent estate “for 
good and sufficient cause shown.”— 
Richey v. First Nat. Bank & Trust 
Co., 195 A. 732, 123 Conn. 360. 
Ignorance of requirement of pres¬ 
entation 

Ignorance of the fact that the 
claim was one which should be pre¬ 
sented is not a ground for an exten¬ 
sion.—Richey v. First Nat. Bank & 
Trust Co., supra. 

30. Me.—Harmon v. Fagan, 154 A. 
267, 130 Me. 171. 

N.H.—Lisbon Sav. Bank & Trust Co. 
v. Moulton’s Estate, 22 A.2d 331 
—W. A. Emerson's Sons v. Clout- 
man, 184 A. 609, 88 N.H. 59. 

Ohio.—In re Shartle’s Estate, App., 
36 N.E.2d 534—Busse & Borgmann 
Co. v. Upchurch, 2l N.E.2d 349, 
60 Ohio App. 349. 

Purpose and administration of stat¬ 
ute 

(1) The statute was not intended 
to render ineffective provision re¬ 
quiring presentation of claim to ex¬ 
ecutor or administrator within four 
months, but was only intended to au¬ 
thorize probate court to soften rigid 
requirements of statute to prevent 
rank injustice to creditors.—State 
ex rel. Fulton v. Coburn, 12 N.E.2d 
471, 133 Ohio St 192. 

(2) The statute should be liberally 
administered in favor of claimant, in 
order to give effect to rights intend¬ 
ed to be conferred on claimant by 
legislature.—Home Owners’ Loan 
Corporation v. Doolittle, 13 N.E.2d 
930, 57 Ohio App. $29. 

“Culpable neglect" defined as 

(1) The neglect which arises frem 
the creditor’s own carelessness in 
not seasonably enforcing his claim. 
—Haven v. Smith, 146 N.E. 18, 250 
Mass. 546. 

(2) Continued or gross neglect 
primarily attributable to claimant,— 
State ex rel. FultOn v. Coburn, 13 N. 
BL2d 471, 133 Ohio St. 192. 

<3) Censurable or blameworthy 
neglect fairly ascribed to creditor’s 
own carelessness-—Harmon v. Fag¬ 
an, T5* X, 267, 130 Me. 171. 

Alleged uncertainty of law ck>n- 
qenaing presentment of claims did 
act* prevent Hading of culpable neg¬ 
lect, where prior decisions*. wh*ch 
misled counsel we*e- based on dif¬ 
ferent statutes, and opininpa ■ eight 
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where there are peculiar circumstances which enti- | tie claimant to equitable relief, 31 or where claimant 


months prior to final decision of the 
supreme court should have warned 
counsel of probable holding that 
claims must be presented within 
four months.—In re Christopher’s 
Estate, Ohio App., 35 X.E.2d 454. 

Claimant without actual knowl¬ 
edge of decedent’s death is not guilty 
of culpable -neglect.—Home Owners’ 
Loan Corporation v. Doolittle, 13 N. 
E.2d 920, 57 Ohio App. 329. 

Decision to forego action in state 
Claimant, having regard to what 
was supposed to be to her own ad¬ 
vantage, and deciding to forego ac¬ 
tion in the state and to seek relief 
in another state, was held guilty of 
“culpable neglect.”—Leach v. Leach, 
130 N.E. 262, 238 Mass. 100. 

Claim not in existence 
In probate proceedings In which 
petitioners sought to present claim 
against estate after statutory time 
limit for presenting claims had 
elapsed, petitioners were not charge¬ 
able with “culpable neglect” so as 
to bar claim, where claim was not 
in existence within statutory time 
limit for presenting claims.—In re 
Shartle’s Estate, Ohio App., 36 N.E. 
2d 534. 

Absence of injury to others 

Equity requires the reinstatement 
of a claim which has not been filed 
in time, where no injury could re¬ 
sult to creditors who have filed their 
claims in time or to others by the 
allowance of such claim.—In re 
Shartle’s Estate, supra. 

Culpable neglect shown 
Me.—Harmon v. Fagan, 154 A. 267, 
130 Me. 171. 

N"-H.—W. A. Emerson’s Sons v. 

Cloutman, 184 A. 009, 88 N.H. 59. 
Culpable neglect not shown 
Ohio.—Schindler v. Schindler, 198 N. 

E. 879, 50 Ohio App. 517. 

Question of law or fact 

Whether creditor was guilty of 
culpable neglect in failing timely to 
prosecute his claim is ordinarily a 
question of fact for determination 
of the trial court, subject to the us¬ 
ual limitation affecting submission 
of all questions of fact to the jury; 
where but one reasonable conclu¬ 
sion can. be drawn from the facts, 
there is no question for the trial 
court to decide.—W. A. Emerson’s 
Sons v. Cloutman, 184 A. 609, 88 N. 
H. 59. 

31. Iowa.—Joy v. Woodbury County 
Sav. Bank, 286 N.W. 443, 226 Iowa 
1251—Meier v. Briggs’ Estate, 265 
' N.W. 189, 221 Iowa 482—Copple 

v. Morrison, 264 N.W. 113, 221 

Iowa 183—Berends v. Brady, 258 
N.W. 752, 219 Iowa, 522 —Anthony 
v. Wagner, 246 N.W. 748, 216 Iowa 
'571—Storie v. District Court in' 
and for Lucas. County, '216 N.W. 


25, 204 Iowa S47—Nichols v. Harsh, 

209 N.W. 297, 202 Iowa 117. 

24 C.J. p 366 note 93 [c]. 

Statute liberally construed 

(1) Statute authorizing equitable 
relief from requirement that claims 
against estate must be presented 
within one year is to be construed 
liberally.—Federal Land Bank of 
Omaha, Neb., v. Bonnett. 2S4 N.W. 
97, 226 Iowa 112—In re Sterner’s 
Estate, 278 N.W. 216, 224 Iowa 617 
—Anthony v. Wagner, 246 N.W. 74S, 
216 Iowa 571—Simpson v. Burnham, 
229 N.W. 679, 209 Iowa 1108—Nichols 
v. Harsh, 209 N.W. 297, 202 Iowa 
117. 

(2) Strong showing of peculiar 
circumstances entitling claimant to 
equitable relief is not necessary to 
avoid operation of statutory bar.— 
Meier v. Briggs’* Estate, 265 N.W. 
189, 221 Iowa 482. 

Equitable rules applicable 

Under statute, relief afforded 
claimant failing to file claim against 
estate within required time is equi¬ 
table in nature, and is granted by 
court in applying equitable rules.— 
Peterson v. Johnson, 212 N.W. 138, 
205 Iowa 16. 

Matter occurring after time for 
presentation cannot excuse the de¬ 
linquency.—Bates v. Remley, 273 N. 
W. 180, 223 Iowa 654—Meier v. 

Briggs’ Estate, 265 N.W. 189, 221 
Iowa 482. 

Circumstances entitling claimant to 
equitable relief 

(1) There is no general rule as 

to what constitutes peculiar circum¬ 
stances entitling claimant to equita¬ 
ble relief; each case must be con¬ 
sidered on its own merits and deter¬ 
mined according to its own peculiar 
facts.—Federal Land Bank of Oma¬ 
ha, Neb. v. Bonnett, 284 N.W. 97, 
226 Iowa 112—First-Trust Joint 
Stock Land Bank of Chicago v. Ter- 
bell, 252 N.W. 769, 217 Iowa 624— 
New London Nat. Bank v. McKee, 
238 N.W. 464, 213 Iowa 1248—In re 
Palmer’s Estate, 236 N.W. 58, 212 
Iowa 21—Simpson v. Burnham, 229 
N.W. 679, 209 Iowa 1108—Anderson 
v. Storie, 227 N.W. 93, 208 Iowa 
1172, 66 A.L.R. 1410—Nichols v. 

Harsh, 209 N.W. 297, 202 Iowa 117 
—24 C.J. p 366 note 93 [c] (2). 

(2) It is not policy of law to ren¬ 
der decedents’ estates insolvent by 
allowing claims filed after year ex¬ 
pires.—In re Harsh’s Estate, 218 N. 
W. 537, 207 Iowa 84. 

03) After final settlement of the 
estate, a belated claimant should be 
held to very strict proof of equi¬ 
table circumstances to warrant the 
allowance ’ of his claim, especially 
where' he knew all the time of the 
1 cirfcumstatoces on which he relies and 
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of the debtor’s death.—Federal Land 
Bank of Omaha, Neb. v. Bonnett, 
2SJL N.W. 97, 226 Iowa 112—24 C.J. 
p 366 note 93 [c] (5). 

(4) The fact that the estate is 
solvent and unsettled when the 
claim is filed is an important con¬ 
sideration in determining whether 
the delay should be excused.—Joy 
v. Woodbury County Sav. Bank, 286 
N.W. 4 43, 226 Iowa 1251—In re Jack- 
son’s Estate, 2SO N.W. 563, 225 Iowa 
359—Hagen v. Nielsen, 279 N.W. 94, 

225 Iowa 127, supplemented on oth¬ 
er grounds 281 N.W. 356, 225 Iowa 
127—Bates v. Remley, 273 N.W. 180, 
223 Iowa 654—Meier v. Briggs’ Es¬ 
tate, 265 N.W. 189, 221 Iowa 482— 
First-Trust Joint Stock Land Bank 
of Chicago v. Terbell, 252 N.W. 769, 
217 Iowa 624—24 C.J. p 366 note 93 
[c] (3). 

(5) However, the fact that the es¬ 
tate was unsettled and solvent was 
not in and of itself sufficient to con¬ 
stitute peculiar circumstances.—In 
re "Wagner’s Estate, 284 N.W. 485, 

226 Iowa 667—Federal Land Bank of 
Omaha, Neb. v. Bonnett, 284 N.W. 97, 
226 Iowa 112—In re Jackson’s Es¬ 
tate, 280 N.W. 563, 225 Iowa 359— 
Bates v. Remley, 273 N.W. ISO, 223 
Iowa 654—Meier v. Briggs’ Estate, 
265 N.W. 189, 221 Iowa 482—Lucas 
v. Ruden, 260 N.W. 60, 220 Iowa 494 
—First-Trust Joint Stock Land Bank 
of Chicago v. Terbell, 252 N.W. 769, 
217 Iowa 624—Anthony v. Wagner, 
246 N.W. 748, 216 Iowa 571—Wil¬ 
liams v. Schee, 243 N.W. 529, 214 
Iowa 1181—New London Nat. Bank 
v. McKee, 238 N.W. 464, 213 Iowa 
1248—In re Palmer’s Estate, 236 N. 
W- 58, 212 Iowa 21—Chicago & N. W. 
Ry. Co. v. Moss* 231 N.W. 344, 210 
Iowa 491, 71 A.L.R. 936—Simpson v. 
Burnham, 229 N.W. 679, 209 Iowa 
1108—Anderson v. Storie, 227 N.W. 
93, 208 Iowa 1172, 66 A.L.R. 1410— 
24 C.J. p 366 note 93 [c] (4). 

(6) That claim may be just is im¬ 
material in determining whether “pe¬ 
culiar circumstances” exist.—Federal 
Land Bank of Omaha, Neb- v. Bon¬ 
nett, 284 N.W. 97, 226 Iowa 112— 
First-Trust Joint Stock Land Bank 
of Chicago v. Terbell, 252 N.W. 769, 
217 Iowa 624—Taylor v. Jackson, 
239 N.W. 519, 213 Iowa '844—In re 
Palmer’s Estate, 236 N.W. 58, 212 
Iowa 21—Doyle v. Jennings, 229 N* 
W. 853, 210 Iowa 853. 

(7) Negligence by claimant will 
defeat his right to relief regardless 
of any element of estoppel.—In re 
Jackson’s Estate, 280 N.W. 563, 225 
Iowa 359—Bates v. Remley, 273 N. 
W. 180, 22 3 Iowa 054—Lucas v. Rtt- 
den, 260 N.W. 60, 220 Iowa 404—New 
London Nat. Bank v. McKee* 333 N. 
W. 464, 213 Iowa 1248. 
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has not had actual notice of the proceedings and 
the estate is solvent and has not been distributed. 32 
Under at least one statute relief may be granted 
without any showing of excuse or reason for the 
failure to make due presentation. 33 

Generally, relief will not be granted where it 
■would prejudice other creditors or distributions al¬ 
ready made. 34 

The court has jurisdiction to set aside an order 
procured by fraud extending the time for presenting 
claims. 35 

Effect of granting relief. An order permitting the 
late presentation of a claim is not a determination 


on the merits; 36 it does not affect the operation of 
the general statute of limitations, 37 or cut off any 
valid defense against the claim. 38 

One whose claim has been presented and rejected 
cannot apply for relief under the statutes granting 
relief to claimants who failed to make timely pres¬ 
entation, 39 except, it has been held, where a credi¬ 
tor’s claim was presented without authorization by 
him and disallowed. 40 

b. Procedure 

An application for relief from the consequences of 
failing duly and timely to present a claim must be made 
in the time and manner specified, on a sufficient plead. 


<8) Fraud, misrepresentations, or 
promises inducing claimant against 
decedent's estate to delay filing de¬ 
mand against estate beyond statu¬ 
tory period must be proved by claim¬ 
ant.—Anthony v. Wagner, 246 N.W. 
748, 216 Iowa 671. 

(9) Peculiar circumstances held 

shown.—First Bank & Trust Co. of 
Ottumwa v. Whipp, 299 N.W. 424, 
230 Iowa 911—Daniel v. Best, 279 
N.W. 374, 224 Iowa 1348—In re 

Sterner's Estate, 278 N.W. 216, 224 
Iowa 617—in re Turner's Estate, 257 
N.W. 443, 219 Iowa 30. 

(10) Peculiar circumstances held 
not shown.—In re Wagner's Estate, 
284 N.W. 485. 226 Iowa 667—Feder¬ 
al Dand Bank of Omaha, Neb., v. 
Bottnett, 284 N.W. 97, 226 Iowa 112 
—Bates v. Remley, 273 N.W. 180, 
228 Iowa 654—Meier v. Briggs' Es¬ 
tate, 265 N.W. 189, 221 Iowa 482— 
Lucas v. Ruden, 260 N.W. 60, 220 
Iowa 494—First-Trust Joint Stock 
Land Bank of Chicago v. Terbell, 
253 N.W. 769, 217 Iowa 624—Anthony 
v. Wagner, 246 N.W. 748, 216 Iowa 
571—Williams v. Schee, 243 N.W. 
529, 214 Iowa 1181—Taylor v. Jack- 
son, 239 N.W. 519, 218 Iowa 844— 
New London Nat. Bank v. McKee, 
288 N.W. 464, 2l3 Iowa 1248—Chi¬ 
cago 8b N. W. Ry. Co. v- Moss, 231 
N.W. 844, 210 Iowa 491, 71 A.L.R. 
938—Doyle v. Jennings*. 229 N.W. 
858, 218 Iowa. 853—Anderson v. Stor- 
le, 227 N.W. 93, 298 Iowa 1172, 66 
A.L.R. 1410—Peterson t. Johnson, 
312 N.W. 188, 295 Iowa 56—Bchram's, 
Estate v. Kissinger, 287 N.W. 355, 
261 Iowa 334—la re Fatlaad's Es¬ 
tate, 198 N.W. 785, 197 Iowa 1281, 

(11 > The death of the attorney for 
a nonresident claimant against es¬ 
tate one day before expiration of 
statutory period for filing notice of 
hearing op claim and the failure of 
claimant to learn of attorney's death 
until more than three months there¬ 
after constituted peculiar circum¬ 
stances.—Hagen v. Nielsen* 228 N, 
W. 94, 225 Iowa 127, supplemented 
on other grounds 281 N.W. 356; 235 
I&wa 127. 


(12) Reasonable ignorance of debt¬ 
or’s death constituted peculiar cir¬ 
cumstances.—In re Helmts’ Estate, 
211 N.W. 234, 203 Iowa 503. 

(13) Executor’s promise of pay¬ 
ment constituted peculiar circum¬ 
stances.—Smallwood v. O’Bryan, 225 
N.W. 848, 208 Iowk 785. 

(14) Mistake of law Is no excuse 
for failing to file claim against es¬ 
tate within statutory period.—Simp¬ 
son v. Burnham, 229 N.W. 679, 209 
Iowa 1108. 

(15) That New York attorneys of 
nonresident claimant against dece¬ 
dent were unfamiliar with Iowa law 
as to period for filing claims was 
not "peculiar circumstance."—In re 
Palmer’s Estate, 236 N.W. 58, 212 
Iowa 21. 

(16) The failure of administra¬ 
trix to give claimant actual notice 
of administration was not a peculiar 
circumstance where notice of admin¬ 
istration was given by publication 
as provided by another statute.— 
Federal Land Bank of Omaha, Neb. 
V. Bonnett, 284 N.W. 97, 226 Iowa 
112 . 

(17) The fact that claimant had 
no actual knowledge of appointment 
of representative was not a pecul¬ 
iar circumstance.—Joy v. Woodbury 
County Sav. Bank, 286 N.W. 443, 
226 Iowa 1251. 

(18) An executor’s mere promise 
to pay a claim which has not been 
allowed is not sufficient excuse.—In 
re Jackson’s Estate, 280 N.W. 563, 
225 Iowa 359. 

(19) Waiting to And will consti¬ 
tuted no valid excuse for not fil¬ 
ing.—Taylor v. Jackson, 239 N.W. 
519, 213 Iowa 844. 

(26) That distributed assets of 
estate were traceable to surviving 
spouse and the only heir was not a 
peculiar circumstance.—Federal Land 
Bank of Omaha, Nelx v. Bennett, su¬ 
pra. 

(31) The diligence of claimant 
after receiving actual notice of 
death of deceased and. the adminis- 
f tration of his estate was not a pe¬ 


culiar circumstance where notice of 
administration was given by pub¬ 
lication.—Federal Land Bank of 
Omaha, Neb. v. Bonnett, supra. 

32. W.Va.—In re Reynolds’ Estate, 
180 S.E. 6, 116 W.Va 249. 

33. Mich.—In re Jeffers’ Estate, 261 
N.W. 271, 2 72 Mich. 127—Gilbert 
v. Taylor’s Estate, 211 N.W. 663, 

237 Mich. 225—Bresler v. Wayne 
Probate Judge, 115 N.W. 960, 152 
Mich. 167. 

34. Me.—Harmon v. Fagan, 154 A. 
267, 130 Me. 171. 

Mass.—Leach v. Leach, 130 N.E. 262, 

238 Mass. 100. 

Ohio.—Home Owners’ Loan Corpora¬ 
tion v. Doolittle, 13 N.E.2d 920, 
57 Ohio App. 329. 

35. Wis.—In re Kallenbach's Es¬ 
tate, 199 N.W. 152, 184 Wis. 171. 

False representation as to time 
Claimant, by falsely representing 
that period within which court could 
extend time to file claims had not 
elapsed, and thereby inducing court 
erroneously to extend time, commit¬ 
ted fraud on court.—In re Batz's 
Estate, 233 N.W. 555, 202 Wis. 636. 

36. Ohio.—In re Shartle's Estate, 
App., 36 N.E.2d 534. 

R.I.—Dunlop v. McLaughlin, 6 A.2d 
446, 62 R.I. 417. 

37. Vt.—Briggs v. Thomas, 32 Vt- 
176. 

38. Mich.—Bresler’ v. Wayne Pro¬ 
bate Judge, 115 N.W. 960, 152 

Mich. 167. 

39k N.H.—Haley v. Shute, 124 A. 
69, 81 N.H. 252. 

Ohio.—State ex rel. Fulton v. Co¬ 
burn, 12 N.E.2d 471, 133 Ohio St. 
192—Busse & Borgmann Co. v. Up¬ 
church, 21 N.E,2d 349, 60 Ohio App. 
$49. 

Whether claim was previously re¬ 
jected must be determined by the 
court in which the petition for re¬ 
instatement is filed.—Busse & Borg¬ 
mann Co. v. Upchurch, supra. 

40. Vt,—Whitcomb v. Davenport, 22 
• A. 728, 63 VL 656. 
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ing and with a showing of grounds for relief. Whether 
relief shall be granted generally rests in the court's 
discretion. 

The special proceedings pointed out by the stat¬ 
ute for extending the time must be duly taken, or a 
claim not presented within the regular period cannot 
be allowed; 41 however, the court may act of its own 
motion. 42 Notice to the representative of the ap¬ 
plication has been required under some statutes, 43 
but not under others. 44 


Time for seeking relief. The application for re¬ 
lief must be made within the time specified by the 
governing statute, usually within a stated time after 
the expiration of the time originally limited for pre¬ 
senting claims, 45 and an application thereafter made 
cannot be granted. 46 Under some statutes the ap¬ 
plication must be made before the actual distribu¬ 
tion 47 or the closing 48 of the estate. 

Pleading. The petition or bill must be sufficient 45 


41. Minn.—In re Daggett’s Estate, 
2S3 N.W. 750, 204 Minn. 513. 

24 C.J. p 367 note 98. 

Permission of court to file claim 
against estate after expiration of 
time limit is essential to allowance 
of belated claim. 

Neb.—In re Golden's Estate, 231 N. 

W. 833, 120 Neb. 226. 

Ohio.—Beach v. Mizner, 3 N.E 2d 417, 
131 Ohio St. 481, affirming 3 N.E.2d 
642, 52 Ohio App. 348. 

Representative as party; judgment 
as intermediate 

In independent suit in equity 
against surviving spouse and the 
only heir to whom assets of estate 
had been distributed, to reopen 
closed estate on ground that pecul¬ 
iar circumstances existed, permitting 
filing of claim after expiration of 
statutory period for filing claims, 
administratrix might properly have 
been made a “party defendant," and 
judgment reopening estate was not 
“final" as to administratrix, but was 
an “intermediate order" inhering in 
the final judgment on the claim.— 
Federal Land Bank of Omaha, Neb. 
v. Bonnett, 284 N.W. 105, 226 Iowa 
126. 

Pederal court lias jurisdiction to 
entertain a suit in equity to permit 
the presentation of, and allow a 
claim for. good cause shown, after 
the time limited by the order of the 
probate court but within the time 
allowed by the statute.—Schurmeier 
v. Connecticut Mut. Life Ins. Co., 
Minn., 137 F. 42, 69 C.C.A. 22—24 C. 
J. p 367 note 99. 

42. Mich.—In re Thayer’s Estate, 
177 N.W. 978, 210 Mich. 696. 

43. Conn.—Wright v. Wright, 183 
A. 410, 121 Conn. 115. 

Minn.—In re Daggett's Estate, 283 
N.W. 750, 204 Minn. 513—In re 
Wishnick's Estate, 271 N.W. 244, 
199 Minn. 153. 

Whether claimant set up facts ex¬ 
cusing him from timely filing claim 
against decedent's estate cannot be 
determined in ex parte proceeding. 
Storie v. District Court in and for 
Lucas County, 216 N.W. 25, 204 Iowa 
847. 

44. Mich.—kxoik v. Marschner, 229 
N.W. 431, 249 Mich. 461 —Gilbert 


v. Taylor’s Estate, 211 N.W. 663 
237 Mich. 225. 

24 C.J. p 367 note 2. 

Right to appear and contest appli¬ 
cation. 

However, the personal representa¬ 
tive and other persons interested 
have the right to appear and con¬ 
test the application for the reopen¬ 
ing or revival of the commission and 
for the extension of the time of pres¬ 
entation.—McGee v. McDonald, 33 N. 
W. 737, 66 Mich. 628. 

45. Minn.—In re Wishnick’s Estate, 
271 N.W. 244, 199 Minn. 153— 

Turner v. Anderson, 218 N.W. 456, 
174 Minn. 402. 

Neb.—In re Hoferer’s Estate, 216 N. 

W. 826, 116 Neb. 249. 

Vt.—Powell v. Moore’s Estate, 108 
A. 398, 93 Vt 476. 

Wis.—In re Beggs’ Will. 217 N.W. 
708, 195 Wis. 41—In re Kochanski’s 
Estate, 201 N.W. 239, 185 Wis. 234. 
24 C.J. p 366 note 95. 

Failure of revived commission to act 
Where a commission on claims has 
been revived, the failure of the com¬ 
missioners to meet, take final action, 
and make their report within the 
time fixed by the order does not de¬ 
feat the claims of creditors.—Heav- 
enrich v. Nichols, 71 N.W. 852, 113 
Mich. 508. 

46. Minn.—State v. Probate Court 
of Hennepin County, 177 N.W. 354, 
145 Minn. 344, 11 A.L.R. 242. 
Beneficiary’s misconduct or fraud 

preventing timely presentment of the 
claim will not give the right to ap¬ 
ply after the time prescribed.—In re 
Hoferer’s Estate, 216 N.W. 826, 116 
Neb. 249. 

47. Minn.—In re Wishnick’s Estate, 

271 N.W. 244, 199 Minn. 153— 

Turner v. Anderson, 218 N.W. 456, 
174 Minn. 402. 

R.I.—Slaimen v. Curtis, 185 A. 684, 
56 R.I. 351. 

Distribution without order 

An actual distribution of estate to 
distributees will preclude filing of 
claims out of time although no or¬ 
der of distribution has been entered 
by the court, if everything in the 
due and orderly administration of 
the estate up to and including the 
determination of the amount for 
final distribution has been dona.*— 
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Dunlop v. McLaughlin, 6 A-2d 446, 
62 R.I. 417. 

NO distribution of record 

A claimant would not be denied 
nermisslon to file claim against es¬ 
tate out of time on ground that 
claimant had not shown that estate 
was undistributed, where executors 
opposing filing of claim did not deny 
that estate appeared undistributed 
of record in the probate court.— 
Rhode Island Hospital Trust Co. v. 
Simons, 197 A. 190, 60 R.I. 10S. 
Evidence held to show no distribu¬ 
tion 

R.I.—Dunlop v. McLaughlin, 6 A.2d 
446, 62 R.I. 417. 

48. Mich.—Gilbert v. Taylor’s Es¬ 
tate, 211 N.W. 663, 237 Mich. 225— 
Bresler v. Wayne Probate Judge, 
115 N.W. 960, 152 Mich. 167. 

Rehearing of final decree 

“Closing of estate’’ within stat¬ 
ute permitting reopening of hearing 
on claims refers to discharge of ad¬ 
ministrator, and jurisdiction to en¬ 
tertain petition to reopen hearing on 
claims extends during period for re¬ 
hearing of final decree closing es¬ 
tate.—First State Bank of South 
Haven v. Monroe’s Estate, 261 N.W- 
287, 272 Mich. 171. 

49. R.I.—Dunlop v. McLaughlin, 6 
A.2d 446, 62 R.I. 417. 

Vt.—Powell v. Moore's Estate, 108 
A. 398, 93 Vt. 476. 

In absence of order for particu¬ 
lars, a petition praying leave to file 
a claim is broad enough to warrant 
an application for relief under ei¬ 
ther proviso of Pub.L.1920 c 1937 § 
1, providing that a creditor who, by 
reason of accident, mistake, or un¬ 
foreseen cause, has failed to file his 
claim, may do so at any time before 
distribution of the estate, provided, 
also, that a creditor who, by reason 
of any other cause, has failed to file 
his claim, may petition the probate 
court for leave to do so.—MacKenzie 
& Shea v. Rhode Island Hospital 
Trust Co., 122 A. 774, 45 R.I. 497. 
Failure to deny culpable neglect 
In statutory proceeding to estab¬ 
lish a creditor's claim against dece¬ 
dent’s estate, omission to state spe¬ 
cifically plaintiff's freedom from cul¬ 
pable neglect in failing to bring 
j timely suit, or that delay has not 
I prevented a, proper defense to the 
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and present a good reason for relieving claimant r 
from the consequences of his apparent neglect : 50 j 
but it is not ordinarily necessary that the petition 
for the extension should allege that it is filed with¬ 
in the time allowed. 51 

Evidence . The same strictness of proof is not 
required as when application is made for relief from 
a default in a civil action, 52 and an extension of 
time may even be granted on a verified petition 
showing good cause therefor without hearing ex¬ 
trinsic evidence in support of the petition. 53 Nor¬ 
mally, however, the burden is on claimant to estab¬ 
lish the grounds for relief. 54 

Passing on application; discretion of court . In 


passing on the application for relief, the court 
should consider all the attendant circumstances, in¬ 
cluding the conduct of the creditor and the condi¬ 
tion of the estate, 55 and the diligence of the credi¬ 
tor, not only in endeavoring to present his claim 
within the statutory period, but also in applying for 
; the extension. 56 The merits of the claim will not 
be determined in such proceeding; 57 but a creditor 
who seeks relief from his default in the matter of 
presenting his claim has been required to show' a 
claim of apparent merit. aS 

Under at least one statute, the right of a belated 
claimant is absolute, 59 but the more general rule is 
I that whether relief shall be granted is a matter rest- 
[ ing in the court’s discretion. 60 The courts are liberal 


claims, creates no fatal defect, if 
any defect.—Lisbon Sav. Bank & 
Trust Co. v. Moulton’s Estate, N.H., 
22 A.2d 231. 

50. Iowa.—Taylor v. Jackson. 239 X. 

W. 519, 213 Iowa 844—Anderson 

v. Storie, 227 N.W. 93, 208 Iowa 
1172, 66 A.L.R. 1410. 

Mass.—Noohemson v. Aronson, 181 
N.E. 188, 279 Mass. 278. 

24 C.J. p 387 note 4. 

51. Vt.—Whitcomb v. Davenport, 22 
A. 722, 62 Vt. 656. 

24 C.J. p 366 note 96. 

52. N.J.—Seymour v. Goodwin, 72 
A. 123, 74 N.J.Eq. 356. 

24 C.J. p 367 note 7. 

Pleading's in other actions 

Although offering in evidence peti¬ 
tions from former actions against 
corporation for converting certain 
stock did not establish controverted 
averments thereof, it tended to make 
a “prima facie case” of good faith 
on the part of petitioner, who asked 
for reinstatement of claim under 
probate code against estate of prin¬ 
cipal stockholder and distributee of 
converting corporation-—In re Shar- 
tla’s instate* Ohio App., 36 N.E. 2d 
534. 

53- WlA«-Shideman» v. Karstaedt, 
109 N.W. M2, 136 Wis. 117, 

54. Iowa.—Taylor T. Jackson, 239 
N.W. 516, 213 Iowa 844—In re Pal¬ 
mer's Estate* 326 N.W. 58. 212 
Iowa 22—Anderson ▼- Storie, 237 
N.W. 98, 266 Iowa 1172. «6 A.LR, 
141#. 

24 ax p 267 not* 4. 

55. Iowa.—Taylor v. Jackson, 32# 
N.W. 518, 212 Iowa 844—In re Pal- 

24 ‘CUP. p 867 note 5. 

in eaupudoo. case 
,A in mit in equity 

to reopen dosed estate to permit fil¬ 
ing: of claim, that peculiar circum- 
st&afees W not exist entitling claim¬ 
ant to file claim after expiration of 
statutory period, required reversal 
dt Judgment/‘In separate proceed- 
Igjer in probate* against' the adminie^ 


tratrix allowing the claim, notwith¬ 
standing that administratrix was 
not a party to the suit in equity.— 
Federal Land Bank of Omaha, Neb. 
v. Bonnett, 2S4 N.W. 105, 226 Iowa 
126. 

5a Iowa.—In re Wagner's Estate, 
284 N,W. 485, 226 Iowa 667—Hag¬ 
en v. Nielsen, 279 N.W. 94, 225 
Iowa 127, supplemented on other 
grounds 281 N.W. 356, 225 Iowa 
127—First-Trust Joint Stock Land 
Bank of Chicago v. Terbell, 252 N. 
W. 769, 217 Iowa 624—Taylor v. 
Jackson, 239 N.W. 519, 213 Iowa 
844. 

24 C.J. p 367 note 6. 

57. Conn.—Wright v. Wright, 18S 
A. 410, 121 Conn. 115. 

Mich.—In re Wisser’s Estate, 227 N. 

W. 752, 248 Mich. 393. 

Ohio.—In re Sh&rtle’s Estate, App., 
36 N.EL2d 534. 

Wis.—In re Smith’s Estate, 261 N. 
W. 730, 218 Wis. 640„ 100 A.L.R. 
238. 

24 C.J. p 367 note 3 [a]. 

Court cannot direct payment of 
claim on such application.—In re 
Sh&rtle’s Estate, Ohio App., 36 N.E. 
2d 534. 

Effect of finding as to merits 

Finding that applicant failed to 
establish that decedent was indebt¬ 
ed to her exceeded scope of inquiry, 
but did not constitute reversible er¬ 
ror where other conclusions required 
judgment denying extension.—Wright 
v. Wright, 183 A. 410, 411, 121 Conn. 
115, citing Corpus Juris. 

General statute of limitations not 
german* 

Claim of executrix with reference 
to running of general statute of lim¬ 
itations against note was not get*- 
mane, sfoaee such claim went to va¬ 
lidity of claim itself and was prop¬ 
erty cognizable on the merits.— 
lop v, McLaughlin* 6 A-2d 446, #2 
BJL 417. 

58. Minn.—State v. George, 142 N. 
W. 945, 123 Minn. 59—State v. 


Williams, 142 N.W. 945, 123 Minn. 
57. 

R.I.—Allen v. National Bank of 
Commerce & Trust Co., 1 A.2d 97, 
61 R.L 440. 

59. Mich.—In re Jeffers’ Estate, 261 
N.W. 271, 272 Mich. 127—Gilbert 
v. Taylor's Estate, 211 N.W. 663, 
237 Mich. 225. 

24 C.J. p 368 note 9. 

00. Conn.—Richey v. First Nat 
Bank & Trust Co., 195 A. 732, 123 
Conn. 360. 

Minn.—In re Wishnick’s Estate, 271 
N.W. 244, 199 Minn. 153—Turner 
v. Anderson, 218 N.W. 456, 174 
Minn. 102, 

Ohio.—State ex rel. Fulton v. Co¬ 
burn, 12 N.E.2d 471, 133 Ohio St. 
192—In re Shartle’s Estate, App-, 
36 N.E.2d 534—In re Christopher’s 
Estate, App., 35 N.E.2d 454. 

R.I.—Dunlop v. McLaughlin, 6 A.2d 
445, 62 R.I. 417—Tillinghast v. 

Iverson, 144 A. 673, 50 R.I. 23. 
Vt —Parkhurst v. Healy’s Estate, 122 
A. 895, 97 Vt 295. 

Wis.—In re Beggs’ Will, 217 N.W. 
708, 195 Wis. 41—In re Kochanski's 
Estate, 201 N.W. 239, 185 Wis. 234. 
24 C.J. p 368 note 10. 

Very broad discretion 
Wis.—In* re Coombe’s Estate, 244 N. 
W. 574, 209 Wis. 81—In re Ben- 
esch’s Wilt 240 N.W. 127, 206 Wis. 
582. 

“Wide, although not unlimited, dis¬ 
cretion” 

R.I.—Rhode Island Hospital Trust 
Co. v. Simons, 197 A. 190, 192, 60 
ELI. 108. 

Discretion not arbitrary 
Neb.—ftibble r. Ftirmin, 98 N.W. 
420, 71 Neb. 108. 

R.L—Alien v. National Bank of 
Commerce 6b Trust Co., 1 A. 2d 97i 
01 R.L 440. 

View in exereisingr discretion 

The broad discretion of the pro¬ 
bate opart in allowing reinstatement 
of a claim qf a creditor who baa not 
presented ms claim to administrator 
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in relieving claimants from defaults of this kind, 
holding that the discretion should be exercised so as 
to sustain, rather than defeat, the creditors right, 61 
especially where no injury can result to innocent 
parties, 62 or where distribution has not yet been 
made. 63 

Review . Although, as appears above, the court 
has discretion in passing on an application for re¬ 
lief from the consequences of failure to make due 
and timely presentation, its order is subject to re¬ 


view, 64 and is reversible for error of law ; 65 but its 
exercise of discretion will not be disturbed unless 
an abuse of discretion appears. 66 An order allow¬ 
ing 6 " or denying 6 '' such relief has been held to be 
a final or appealable order; but permission to file a 
belated claim has been said not to be such an or¬ 
der, 69 but an interlocutory one that may be re¬ 
viewed on appeal from the final judgment entered 
on the claim. 70 An order of a probate judge reviv¬ 
ing a commission on claims for the purpose of con- 


within time required by law should 
be exercised with a view to carrying 
out the spirit of the statute in al¬ 
lowing payment of just debts of de¬ 
cedent when justice and equity re¬ 
quire it.—Home Owners' Loan Cor¬ 
poration v. Doolittle, 13 N.E.2d 920, 
57 Ohio App. 329. 

Conflict of evidence is for probate 
court to resolve In determining 
whether permission to file claim 
should be granted, and probate 
court’s decision thereon is final.— 
Dunlop v. McLaughlin, 6 A.2d 446, 
62 R.I. 417. 

Existence of surplus assets 

A finding that the existence of 
surplus assets of an estate, remain¬ 
ing after payment of claims already 
duly filed, is sufficient to warrant 
probate court in ordering an exten¬ 
sion of time for filing claims, rests 
in probate court's discretion.—Allen 
v. National Bank of Commerce & 
Trust Co., 1 A2d 97, 61 R.I. 440. 

61- Ohio-—In re fihartle’s Estate, 
App., 36 N.E.2d 534—Home Own¬ 
ers’ Loan Corporation v. Doolittle, 
13 N.E.2d 920, 57 Ohio App. 329. 
R.L—Dunlop v. McLaughlin, 6 A2d 
446, 62 R.I. 417. 

24 C.J. p 368 note 12. 

62. Minn.—State v. Polk County 
Prob. Ct., 82 N.W. '580, 79 Minn. 
257. 

Ohio.—Home Owners* Loan Corpora¬ 
tion v. Doolittle, 13 N.EL2d 920, 
57 Ohio App. 329. 

63. Pa.—In re Gilbert's Estate, 55 
York Leg.Rec. 93. 

64. Conn.—Wright v. Wright, 183 A. 
410, 121 Conn. 115. 

Ohio,—Busse & Borgmann Co. v. Dp-, 
church, 21 N.Et2d 349, 60 Ohio 
App- 349. 

R.I.—MacKenzie & Shea v. Rhode 
Island Hospital Trust Co., 122 A. 
774, -45 R.I. 407. " 1 ! 

24 C.J. p 268 note 16 Ea}. 

Superior court properly directed, 
verdict for appellee on appeal from 
probate court order denying appel¬ 
lant leave ip file' claim against dece¬ 
dent's estate, T ,in absepce of sufficient 
eyld^noe that '£ft!ay A in filing was <|up 
to aeddentv mistake/ or unforeseen. 


cause.—Waterman v. Hero, 173 A. 
356. 51 R.L 377. 

Certiorari 

District court having allowed filing 
of claim against estate after stat¬ 
utory time, executors had right to 
institute original certiorari in su¬ 
preme court to test jurisdiction of 
court in making its order.—Storie v. 
District Court in and for Lucas 
County, 216 N.W. 25, 204 Iowa 847. 

Appeal to Ohio common, pleas coart 
Judgment of probate court dis¬ 
missing petition for leave to file be¬ 
lated claim against decedent's estate 
held not appealable to common pleas 
court.—Devers v. Schreiber, 197 N.E. 
493, 50 Ohio App. 100. 

Goats 

A statute authorizing the opening 
of an estate to allow a claim to be 
filed, provided all costs and charges 
in the probate court shall be paid 
by claimant, does not require the 
payment of costs on appeal to the 
circuit court.—Shepherd v. Shepherd, 
65 N.W. 580, 108 Mich. 82. 

65. R.I.—Rhode Island Hospital 
! Trust Co. v. Simons, 197 A. 190, 

60 R.I. 108—Tillinghast v. Iver¬ 
son, 144 A 673, 50 R.L 23. 

66. Conn.—Richey v. First Nat. 
Bank & Trust Co., 195 A 732, 123 
Conn. 360. 

Ohio-—State ex reL Fulton v. Co¬ 
bum, 12 N.E.2d 471, 133 Ohio St. 
192—In re Christopher's Estate, 
App., 35 N.mSd 454. 

R.I.—Rhode Island Hospital Trust 
Co. v. Simons, 197 A. 190, 60 R.I. 
108—Tillinghast v. Iverson, 144 
A 673, 50 R.I. 23. 

Wis.—In re Benesch's Will, 240 N.W. 

127, 206 Wis. §82. 

24 C.J. p 368 note 11. 

£mca redihiltty of tes t i mo ny 

“Hales© we are convinced that the 
petitioner's testimony as to . . . 

{reasons for late filing} is inherent¬ 
ly improbable or on the face of it 
utterly unworthy of belief* the deci- 
gton of t 3m probate court tperoritting 
filing out of time} should not be dis¬ 
turbed,”—Rhode Island Hospital 
<?<k v* Simons, 197 A J20* £$3» 


Discretion held abused 

Iowa.—Manatt v. Reynolds, 87 N.W. 

6S3, 114 Iowa 6SS. 

24 C.J. p 36S note 15. 

Discretion held not abused 

(1) Refusing extension on ground 
that claim was contingent, and that 
there was, therefore, no necessity for 
extension, was held not abuse of 
discretion.—In re Ooombe’s Estate, 
244 N.W. 574, 209 Wis. 81. 

(2) Refusing extension on ground 
that claim was not allowable was 
held not an abuse.—In re Wishnick’s 
Estate, 271 N.W. 244, 199 Minn. 153. 

67. Ohio.—Busse A. Borgmann Co. 
v. Upchurch, 21 N.E 2d 349, 60 
Ohio App. 349. 

S D.—In re Taylor's Estate, 222 N. 

W. 686. 54 S.D. 153. 

Reopening closed estate 

In suit in equity against surviv¬ 
ing spouse and the only heir to 
whom assets of estate had been dis¬ 
tributed, co reopen closed estate to 
permit filing of claim, a judgment 
reopening estate was of such “final¬ 
ity” as to entitle spouse and heir to 
appeal therefrom.—Federal Land 
Bank of Omaha, Neb. v. Bonnett, 284 
N.W. 97, 226 Iowa 112. 

68. Neb.—In re Golden's Estate, 231 
N.W. 833, 120 Neb 226. 

24 C.J. p 368 note 16. 

Judgment on appeal 

Judgment of district court on an 
appeal from refusal of an extension, 
remanding the cause to county court, 
with direction to “permit the filing 
of the claim, and to set a day for 
hearing, and to proceed and hear and 
pass upon the same.” is not the prop¬ 
er judgment, but a hearing in district 
court on such claim should be had in 
the same manner as though appeal 
had been from an order disallowing 
claim on hearing before county court. 
—Kibble v. Furmin. 98 N.W. 43ft, 71 
Neb. 108. 

69u Neb.—In re Golden's Estate* 231 
N.W. 833, 120 Neb. 228. 

Wis.—In re Benesch’s Will, 24# N.W. 
127, 206 WiflL S8X 

70. Neb.—In re Golden’s Estate* 231 
N.W. 833* 120 Neb. 226. 

Wls^—In re Beneaedfs WiiL 24# ,3& 
W. m* m Wlft 
26 QJ. p $6& Wtft, lit 
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sidering the claim of a creditor who had once be¬ 
fore secured such an order for the consideration of 
a different claim has been held not appealable , 71 
and it has been considered that a decision on ap¬ 
peal in an intermediate court affirming an order 
which extends a commission on claims and directs 
the commissioners to hear and adjudicate on a spec¬ 
ified claim is not a judgment or final order accord¬ 
ing to the course of the common law, and therefore 
cannot be reviewed on writ of error . 72 


§ 424. Waiver of Due Presentation 

Although there is authority to the contrary, it is 
generally held that an executor or administrator cannot 
waive, or be estopped to assert r the requirements for 
due presentation. 

In the absence of permissive statute , 73 an execu¬ 
tor or administrator cannot, as a general rule, waive 
the requirements for clue presentation under the 
statutes of nonclaim , 74 nor can he be estopped to 
urge nonpresentation as a defense to a claim . 75 
[Misleading statements, assurances, or conduct of the 


71- Mich.—Bresler v. Wayne Prob. 

Judge, 115 N.W. 960, 152 Mich. 167. 
24 C.J. p 36$ note 17. 

72. Mich.—Churchill v. Burt, 32 
Mich. 400. 

24 C.J. p 36$ note IS. 

73. Ariz.—Gold v. Killeen, 69 P.2d 
$00, 50 AH*. 126. 

74. U.S.—Certain-teed Products Cor¬ 
poration v. Luke, C.C.A.Ariz., 74 
F.2d 384. 

Ariz.—Gold v. Killeen, 69 P.2d 800, 
50 Ariz. 126. 

Cal.—People v. Osgood, 285 P. 753, 
104 Cal.App. 133. 

Colo.—Haley v. Austin, 223 P. 43, 
74 Colo. 571. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.L.R. 352. 

Ill.—Alderson v. Alderson’s Estate, 
226 IIl-App. 176. 

Kan.—Allen v. Turner, 106 P.2d 715, 
152 Kan. 590—Lane v. Wells' Es¬ 
tate, 92 P.2d 9, 150 Kan. 261. 

Minn.—In re Daggett's Estate, 283 
N.W. 750, 204 Minn. 513. 

Mont.—State v. District Court of 
Seventh Judicial District of State 
of Montana in and for Dawson 
County, 1 P.2d 335, *0 Mont 281, 
76 A.L.R. 1371. 

N'.D.—Vance v. Hanson, 196 N.W. 

750, 50 N.D. 446, 34 A.L.R. 348. 
N.M.—In re Lander's Estate, 283 P. 
49, 34 N.M. 431. 

Wash.—State v. Evans, 255 P. 1035, 
143 Wash. 449, 53 A.L.R. 564— 
Baumgartner v. Moffat, 194 P. 392, 
113 Wash. 493—In re Thompson's 
Estate, 188 P. 784, HO Wash. 635. 
24 C.J. p 370 note 35. 

Extension of time by agreement 
with representative see supra § 
40$. 

Waiver of presentation of copy of 
instrument see supra § 417. 
Revival of debt by promise to pay 
. The representative cannot by a 
promise to pay revive against the es¬ 
tate a debt barred by the statute.— 
Halfman v. Ellison, 51 Ala. 543—24 
CJ. p 371 note 43. 

Failure to deny allegation ef due 
presentation 

Tn suit against administratrix to 
foreclose trust deed of deceased 
mortgagor, due presentation of claim 
was admitted by administratrix by 
reason of failure to so deny.—Jack 


v. Wong Shee, 92 P.2d 449, 33 Cal. 
App.2d 402. 

Rejection of claim 

Executor, who notified mortgagee 
that his belated claim against estate 
was disputed, did not thereby waive 
right to assert decree barring credi¬ 
tors as defense to action for deficien¬ 
cy after foreclosure.—Cranmer v. 
Cole, 167 A. 744, 11 N.J.Misc. 578. 
Petition as not claim of waiver 

A petition for permission to file 
claim out of time against estate on 
ground that executrix had induced 
petitioner to refrain from filing claim 
by assurance that claim would be 
paid without filing did not amount 
to a claim of waiver by executrix of 
special statute of limitation.—Dunlop 
v. McLaughlin, 6 A.2d 446, 62 R.I. 
417. 

Zn Missouri 

(1) Two notices of demand are re¬ 
quired; the first, which is for the 
purpose of classification, cannot be 
waived; the second, which performs 
the function of a summons, can be. 
—Gooldy v. Lavender, 16 S.W.2d 681, 
683, 223 Mo.App. 354, citing Corpus 
Juris—Van Wagner v. Slane, 14 S. 
W.2d 710, 223 Mo.App. 527—24 C.J. p 
370 note 35 [c]. 

| (2) Administratrix cannot dis¬ 

pense with filing of claim against 
estate by any agreement with credi¬ 
tor.—Harrison Mach. Works v. Auf- 
derheide, 280 S.W. 711, 222 Mo.App. 
474. 

(3) Notice of intent to present j 
claim against estate for allowance 
held waived by administrator's vol¬ 
untary appearance on issue of suffi¬ 
ciency of exhibition of claim and 
presentation to court.—Van Wagner 
v. Slane, supra—Bennett v. Rodgers, 
225 S.W. 101, 205 Mo.App. 458. 

(4) On such appearance, the date 
of the waiver Is to be taken as the 
date of the exhibition or presentation 
of the demand.—State ex rel. Dean 
v. Daues, 14 S.W.24 990, 321 Mo. 
1126, quashing opinion Dean v. Dean, 
App., 1 S.W.2d 235, and conformed to 
15 S.W.34 1116—24 CLJ. p 370 note 86 
EcL <5>. 

(5) Administrator, by making 
agreement in'vacation that the cause 
be continued pending final settlement 


of claim against estate filed in vaca¬ 
tion, did not “appear in court” and 
waive notice of claim required by 
Rev.St.1909 § 203, within § 205, pro¬ 
viding for waiver of such notice by 
administrator’s appearance in court 
—Bennett v. Rodgers, supra. 

75- Colo.—First Nat. Bank of Den¬ 
ver v. Cone, 143 P. 569, 57 Colo. 
529. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.L.R. 352. 

Mo.—Harrison Mach. Works v. Auf- 
derheide, 280 S.W. 711, 222 Mo.App. 
474. 

N.M.—In re Landers' Estate, 283 P. 
49, 34 N.M. 431. 

Wash.—In re Thompson's Estate, 188 
P. 784, 110 Wash. 635. 

Time to remedy defect 
Where the representative pleads to 
the merits and does not urge a defect 
in the presentation at a time when 
it could have been cured, he cannot 
thereafter raise the point.—Guerian 
v. Joyce, 65 P. 972, 133 Cal. 405—24 
C.J. p 372 note 46. 

Fart payment 

(1) Representative's payment on 
unfiled claim is not acknowledgment 
estopping executrix from disputing 
claim. 

Okl.—McLeod ▼. Palmer, 117 P.2d 
770. 

Wash.—In re Jordan's Estate, 18 P. 
2d 855, 171 Wash. 624—Parchen v. 
Hauschild, 292 P. 116, 159 Wash. 
49. 

(2) A part payment of a claim on 
condition that the creditor holds the 
representative harmless in case of a 
deficiency does not affect the opera¬ 
tion of the statute of nonclaim; or 
prevent the representative from ob¬ 
jecting that the claim has not been 
duly presented.—Gorman v. Naime, 
12 Ala. 338. 

Payment of interest 

That executor’s payment of inters 
est on testator's' mortgage made 
mortgagee somnolent of duty to file 
claim against estate was held not to 
estop executor from setting up de¬ 
cree barring creditors in action for 
deficiency after foreclosure.—Cran¬ 
mer v. Cole, 167 A. 74‘4, li N.J.Misc. 
578- 
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representative inducing a creditor to refrain from 
the due presentation of his claim do not estop the 
representative from contesting the claim because of 
such failure to present it. 76 

In conformity to this principle, it is generally held 
that the representative is bound to plead the stat¬ 
ute, and that his failure to do so cannot avail claim¬ 
ant 77 or preclude the heirs and legatees from plead¬ 
ing the statute on settlement of the representative’s 
account. 78 Moreover, the representative’s failure 
to plead the statute may render him liable for a 
devastavit in case payment is enforced against the 
estate, 79 and if he pays a claim which has not been 
duly presented he is not entitled to credit for the 
payment. 80 However, under some statutes a rep¬ 
resentative is entitled to credit for the payment in 
good faith of a just claim not duly presented, where 
the estate is solvent. 81 


The rule, above stated, that an executor or ad¬ 
ministrator cannot by waiver or estoppel dispense 
with the necessity of presentation, is grounded on 
the fact that he is in a sense a trustee for all the 
parties interested in the estate and that it is his duty 
to protect them against every demand which is not 
legally enforceable against the estate, 82 or on the 
view that compliance with the statute as to presen¬ 
tation is jurisdictional. 83 Under this latter view, 
the requirements as to presentation cannot be 
waived by the court 84 or by the distributees ; 85 oth¬ 
er authorities, however, hold that the distributees 
may waive the requirement of presentation or be 
estopped to urge it. 86 

In some jurisdictions, on the other hand, it is 
held that the requirement of due presentation can 
be waived by the representative, 87 and that he can 
be estopped from urging the nonclaim statute as a 


76- U.S.—Certain-teed Products Cor- j 
poration v. Luke, C.C.A.Ariz., 74 
F.2d 384. 

24 C.J. p 371 note 40. 

Estoppel, if any, against widow 
to deny validity of mortgages by 
husband's administrator, does not 
dispense with necessity for presenta¬ 
tion of claim to administrator.—First 
Nat. Bank v. Teters, 32 S.W.2d 622, 
182 Ark. 599. 

77- Ill.—In re Nonnast’s Estate, 21 
N.E.2d 796, 300 Ill.App. 637, mod¬ 
ified on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 251, 
374 Ill. 248. 

24 C.J. p 371 note 37. 

78. U.S.—Pulliam v. Pulliam, C.C. 
Tenn., 10 F. 23. 

24 C.J. p 371 note 38. 

79. Ill.—Austin v. -City Bank of Mil¬ 
waukee, 5 N.E.2d 585, 288 Ill.App. 
36. 

24 C.J. p 371 note 39. 

80. Idaho.—Flynn v. Driscoll, 223 P. 
624, 38 Idaho 545, 34 A.L.R. 352. 

Ill.—In re Nonnast’s Estate, 21 N. 
E.2d 796, 300 Ill.App. 537, modified 
on other grounds Nonnast v. 
Northern Trust Co„ 29 N.E.2d 251, 
374 Ill. 248. 

Miss.—Howell v. Ott, 180 So. 52, 182 
Miss. 252, suggestion of error over¬ 
ruled 181 So. 740, 182 Miss. 252. 
Mo.—State ex rel. Dean v. Daues, 14 
S.W.2d 990, 998, 321 Mo. 1126, quot¬ 
ing Corpus JUris, and quashing 
opinion Dean v. Dean, App., 1 S. 
W.2d 235, and conformed to 15 S. 
W.2d 1116. 

Utah.—In re Jones' Estate, 104 P. 

2d 210, 99 Utah 373. 

Wash.—In re Thompson's Estate* 

188 P. 784, 110 Wash, 635. 

24 OJ. p 371 J$ot£ 26. ^ 

81. Cal.—In re Houston's Estate, 
34 C.J.S.—15 


270 P. 939, 205 Cal. 276, 60 A-L.R. 
730. 

24 C.J. p 371 note 36 [c] (3). 

Where the estate is insolvent, the 
representative is not entitled to cred¬ 
it for such payment.—In re Grant’s 
Estate. 43 F.2d 266, 2 Cal.2d 661. ! 

Payment of interest-bearing claim 
against estate, not timely presented, 
is justified only when there are suf¬ 
ficient funds properly applicable 
thereto.—In re Cardin's Estate, 270 
P. 554, 132 Okl. 286, followed in 270 
P. 557, 132 Okl. 288. 

82, Idaho.—Flynn v. Driscoll, 223 
P. 524, 38 Idaho 545, 34 A.D.R. 352. 
Mo.—State ex rel. Dean v. Daues, 14 
S.W.2d 990, 998, 321 Mo. 1126, 

quoting Corpus Juris, and quash¬ 
ing opinion Dean v. Dean, App., 1 
S.W.2d 235, and conformed to 15 
S.W.2d 1116—Gooldy v. Lavender, 
16 S.W.2d 681, 683, 223 Mo.App. 
354, citing Corpus JUris. 

Mont.—State v. District Court of the 
Seventh Judicial Dist. of State of 
Montana in and for Dawson Coun¬ 
ty, 1 P,2d 335, 90 Mont. 281, 76 A. 
L.R. 1371. 

24 C.J. p 370 note 34. 

Duty of representative to contest 
claims see infra § 439. 

83- Cal.—People v. Osgood, 285 P. 

753, 104 Cal.App. 133. 

Ill.—Austin v. City Bank of Milwau¬ 
kee, 5 N.E.2d 585, 288 Ill.App. 36. 
Neqoiremeart* of nonclaim statutes 
are mandatory, and neither heirs 
nor administrators can waive them, 
nor can their conduct result in estop¬ 
pel preventing bar of statute.—In 
re Landers' Estate, 283 P. 49, 34 N. 
M, 431. 

No one can waive provisions of 
statute of nonclaim.—-In re..Lathers’ 
Estate, 251 N.W. 466, 215 Wis. 161, 
mandate vacated on other grounds 
254 N.W. 6&0, a5 Wis. 15L. • 

225 


84. Colo.—Haley v. Austin, 223 P. 
43, 74 Colo. 571. 

Mont.—State v. District Court of 
Seventh Judicial Dist. of State of 
Montana in and for Dawson Coun¬ 
ty, 1 P.2d 335, 90 Mont. 281, 76 A. 
L.R. 1371. 

Tex.—Converse v. Sorley, 39 Tex. 
515. 

Order void 

An order allowing a claim which 
has not been presented is void.—Au¬ 
stin v. City Bank of Milwaukee, 5 
N.E.2d 585, 288 IlI-App. 36. 

Approval by court 

However, it has been said, with 
respect to presentation, that "execu¬ 
tors and administrators 
certainly should not be permitted to 
waive the rights of their estates 
. unless such waiver is ap¬ 
proved by the trial court.”—Gold v. 
Killeen, 69 P.2d 800, 803, 50 Ariz. 
126. 

85. Ill.—Austin v. City Bank of Mil¬ 
waukee, 5 N.E.2d 585, 288 Ill.App. 
36—Alderson v. Alderson's Estate, 
226 Ill.App. 176. 

N.M.—In re Landers’ Estate, 283 P. 

49, 34 N.M. 431. 

88. Ala.—Rikard v. O’Reilly, 169 So. 
■320, 322, 232 Ala. 667, citing Cor¬ 
pus JUzis- 

Pa.—In re El wood’s Estate, 164 A. 
617, 309 Pa. 505. 

R.I.—McAuslan v. Union Trust Co., 
125 A. 296, 46 R.I. 176. 

24 C.J. p 371 note 38 Ea], [b], 

87. Fla.—Ramseyer v. Datson,. 162 

50. 904, 120 Fla. 414. 

Me.—Houlton Trust Co. v. Lambert, 
5 A.2d 921, 136 Me. 184. 

N.H.—Hurd v. Varney, 144 A. 288*. 
83 N.H. 467. 

N.Y.—In re White's Estate* 289 N. 

Y.S. 325, 159 Misc. 588. 

24 OJ. p 371 .note 44=. 



§ 424 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


defense ; 88 so the representative will be held to have 
waived where he fails to make seasonable objec¬ 
tion, as where he proceeds, without objection, to 
contest the merits of the claim. 80 It has also been 
held that the executor or administrator need not 
plead the statute in opposition to a just claim, 00 
and that he is entitled to credit for the payment of 
such a claim even though it was not duly and time¬ 
ly presented. 01 However, even under this view the 
waiver or estoppel must occur within the time for 
presentation. 02 

Where the administrator of a deceased guardian 
presented the guardianship account to the probate 
court, and obtained a decree on certain items there¬ 
of, he could not afterward object that items which 
were charged against the guardian in that adjudi¬ 
cation were improperly charged because not first 
presented to the commissioners of the deceased 
guardian’s estate. 93 


§ 425. Allowance or Rejection 

Allowance of the claim under and In accord with' 
the applicable statutes is essential to establish the valid¬ 
ity thereof. 

After proper presentation or filing of a claim 
against a decedent’s estate, see supra §§ 394-424, 
the claim must be allowed by the representative or 
other appropriate tribunal to establish its validity, 04 
Such a claim may be established and allowed only 
under and in accord with the applicable statutes. 0 ^ 

It has been said that claims against the estate may 
be allowed only when satisfying a rigid rule of cau¬ 
tion. 06 However, the amount of the assets of the 
estate has nothing to do with the allowance of claims 
properly presented. 97 

Allowance by clerk of court . Under some stat¬ 
utes providing for presentation of claims to the 
clerk for probate, discussed supra § 410, a manda¬ 
tory duty is imposed on such clerk to allow and ad- 


A nkn owledgmeait of actual presenta¬ 
tion 

Where executors admitted that pe¬ 
titioner’s claim had been duly pre¬ 
sented and acknowledged by them, 
within statutory period allowed, 
county judge properly allowed claim¬ 
ant's petition to make formal record 
of claim in compliance with statute, 
although statutory period for so til¬ 
ing hgd expired, since actual pres¬ 
entation to executors and their ac¬ 
knowledgment operated as legal 
waiver of statutory limitation.— 
Ramseyer v. Datson, *152 So. 904, 120 
Fla. 414. 

Payment of Interest 

(1) Payment of interest on note, 
within time for tiling claim, by one 
executor, and recognition by other 
executor of note as valid debt against 
estate, dispense with necessity of 
filing claim.—Marshall Lodge No. 39, 
A. F. ft A- M. v. Woodson, 190 So- 
74#, 1## Fla. 

(2) At a time when presentation 
was required In order to enforce a 
mortgage Hen, it was held that in¬ 
terest payments by the personal rep¬ 
resentative dispensed with the ne¬ 
cessity of due presentation as a pre¬ 
liminary to foreclosure.—State Bank 
of Orlando ft Trust Oe. v. M&cy, 133 
So. 37®, 191 Fla, 144k, 78 A.L.R. 1119 
—Tucker v. First Nat. Bank, *24 So. 
444, n Fla. #14—Miller v. Crosby, 
47 So. *8 Fla. 386.. 

* 4#K*Harawrerv the waiver of a non- 
claim statute meed not necessarily 
front hare fast of intern 
est payments being made hr mort¬ 
gagor's mentor during statutory 
period for filing claim, since 
etf interest payment* is entirely eonr 
gtstent with Idea that mortgage- was 
to he recognised as ah . eafexoeab&e 


lien only and was not intended as 
waiver of nonclaim statute as to any 
deficiency that might remain after 
foreclosure of mortgage.—Clark v. 
Fullerton, 177 So. 851. 130 Fla. 150 
—Jefferson Standard Life Ins. Co. v. 
Estate of Jose Lovera, 171 So. 512, 
125 Fla. 682. 

Administrators’ payment on note 

secured by valuable collaterals and 
acceptance thereof constituted in eq¬ 
uity “filing and allowance” of claim 
therefor as of date of payment.—El¬ 
liott v. Des Moines Nat. Bank, 228 
N.W. 274, 209 Iowa 1258. 

Waiver as to manner of presentation 

Refusal to pay a claim on the sole 
ground that it was not presented in 
time is a waiver of objections as to 
the manner in which it was pre¬ 
sented.—Kentucky Title Co. v. Eng¬ 
lish, 50 S.W. 968, 20 Ky.L. 2024. 

Be ch ea t proceeding 

| The administrator's notice to pos¬ 
sible claimants and heirs in escheat 
proceedings did not waive require¬ 
ment of nonclaim statute.—Joy v. 
Woodbury County Sav. Bank, 286 N. 
W. 443, 236 Iowa 1251. 

Admissibility and weight of evidence 

Testimony of attorney for execu¬ 
trix, wbo had collected data as to 
liabilities and assets of estate, that 
executrix was aware of nature of 
plaintiffs notes and voluntarily paid 
interest thereon was admissible to 
prove waiver of statutory require¬ 
ment of presentment of claim; and 
stttch evidence, together with evidence' 
that executrix^ In filing' petition for 
sale of real estate, included - noted 
Vw listing, debt^ of deceased* sus¬ 
tained finding of Jury that executrix 
by Tier* conduct had. waived „require-' 
dBrust Oa. • v* * Lam¬ 
bert, 6 A.2dSMe* 034^ 


Question for jury 

Whether statutory requirement for 
presentment of claim against estate 
of deceased has been waived may be 
question of fact for jury, and is al¬ 
ways such a question when it is to 
be inferred from evidence adduced or 
is to be established from weight of 
evidence.—Houiton Trust Co. v. Lum- 
bert, supra 

88. Fla—State Bank of Orlando ft 
Trust Co. v. Macy, 133 So. 876, 101 
Fla. 140, 78 A.L.R. 1119. 

Absent representations, or reliance 
thereon, if any, executrix or heirs 
held not 'estopped to set up failure 
to file claim within time limited.— 
Le Sueur v. Quillian, 228 N.W. ’380, 
56 S.D. 289. 

83. Me.—Canal Nat. Bank v. Cox, 
115 A. 255, 120 Me. 488. 

24 C.J. p 372 notes 45, 46. 

90. Iowa.—In re Sterner’s Estate, 
277 N.W. 366, 224 Iowa 605. 

N.C.—Williams v. Maitland, 36 N.C. 
92. 

91. Iowa—In re Harsh’s Estate, 218 
N.W. 537, 207 Iowa 84—In re Fen- 
nock, *8 N.W. 480, 122 Iowa 622. 

9fi- Me.—Houiton Trust Co. v. Lum¬ 
ber t, 5 A.2d 921, 136 Me. 184. 

Wash.—Baumgartner v. Moffat, 194 
P. 392, 113 Wash. 493. 

33. Vt—In re Pierce, 35 A. 546, 68 
Vt 639. 

94. Ind.— Custer v. Beyer, 130 N.E. 
834, 76 Ind-ApiV 303 * 

95. Mo,— In re < Main’® Estate, App., 
152 S.W. 2d 696, transferred, see, 

/ Sum *4* S.W.24 597, 

Disputed claims see infra §§ 436—456. 
9 & re. BanretteV Estate, 

252 N.T.SC 424? 140 Misc- 332. ' 

97. Ariz.—Jackson ©tiffin, 4 P.2d 

.9$% $# j 
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mit to probate a claim presented in accord with the 
statute by attaching his certificate thereto. 98 

§ 426. - By Personal Representative 

a. In general 

b. Action by one of several representa¬ 

tives 

c. Time for action on claim 

d. Effect of failure to act on claim 

e. Form and sufficiency of allowance or 

rejection 

a. In General 

The personal representative is often given the power 
to allow or reject claims presented against a decedent's 


estate, subject sometimes to approval by the probate 
court or to a right in interested persons to dispute the 
claims in appropriate proceedings. 

Under the applicable statutes, the personal rep¬ 
resentative is often authorized to pass on the jus¬ 
tice of claims presented against the estate, 99 sub¬ 
ject frequently to a right to dispute or contest the 
claim given to interested persons, as discussed infra 
§ 438. Under some statutes, even after the admis¬ 
sion or allowance of a claim by the personal rep¬ 
resentative, the approval of the probate court is es¬ 
sential to its due allowance and payment. 1 Where 
he is given such authority, the representative owes 
a duty to both the estate and claimant to pass on 
the validity of claims presented and either allow or 
reject them. 2 


98. Miss.—Poyner v. Gilmore, 158 
So. 922, 171 Miss. 859. 

99. Ohio.—Pierce v. Johnson, 23- N. 
E.2d 993, 136 Ohio St. 95, 125 A-L. 

R. 867. 

24 C.J. p 372 note 49. 

Fairness of charge 

N.Y.—In re Kulyk’s Estate, 277 N.Y. 

S. 807, 243 App.Div. 443, reversing 
268 N.Y.S. 305, 149 Misc. 855, sup¬ 
plemented 269 N.Y.S. 70, 150 Misc. 
307, appeal dismissed 277 N.Y.S. 
807, 243 App.Div. 443. 

Presentation before notice 

Representative may pass on claim 
even though filed before require¬ 
ments as to notice to creditors to 
file claims and filing of inventory 
have not been complied with.—Low¬ 
ry v. Crandall, 83 F.2d 1003, 52 Ariz. 
501, *120 A.L.R. 271. 

1. Cal.—Winder v. Winder, 114 F.2d 
347—In re Hoover's Estate, 35 P. 
2d 193, 139 Cal.App. 762. 

Iowa.—In re Baker's Estate, 285 N. 
W. 641, 226 Iowa 1040—In re Kin- 
nan’s Estate, 255 N.W. 632, 218 
Iowa 572—In re Harsh's Estate, 
218 N.W. 537, 207 Iowa 84. 

Okl.—McLeod v. Palmer, 117 F.2d 
770—In re Travis' Estate, *97 P.2d 
50, 186 Okl. 223—Squire v. Stephen¬ 
son, 81 P.2d 668, 183 Okl. 132—In 
re Loman's Estate, 73 P.2d 177, 
181 Okl. 241—Hamilton v. Browder, 
54 P.2d 1025, 176 Okl. 229—Miller 
v. Bradhurn's Estate, 233 P- 7-36, 
106 Okl. 234. 

Tex.—Dent v. A. Harris & Co., Civ. 

App., 255 S.W. 2 21. 

24 C.J. p 872 note 50. 

Nature of proceeding 

The remedy by which a creditor's 
claim against estate of decedent was 
converted into a judgment was a 
“civil action” as distinguished from 
a “special proceeding” within mean- 
4ngi of statutory definitions thereof, 
and* saieh judgment or order of the 
probate^ court, approving action of 
tto representative allowing creditor's 
claim hiylJJthie&^Cffieet and , effeet -of 


judgment.—Bright v. Johnson, Ark., 
152 S.W.2d 540. 

Function of court 

Court has final obligation to allow 
or reject a claim without regard to 
its approval by the executor.—In re 
Norm’s Estate, 108 F.2d 64, 41 Cal. 
App.2d 933. 

Bffect of exhibition to representative 

Statutes providing for exhibition 
of claim to representative for classi¬ 
fication, and for presentation of 
claim for allowance, do not author¬ 
ize him either to classify or allow a 
claim, both allowance and classifica¬ 
tion requiring judicial action by the 
probate court.—Home Ins. Co. v. 
Wickham, 219 S.W. 961, 281 Mo. 

300, setting aside Home Ins. Co. of 
New York v. Wickham, App., 196 S. 
W. 385—Schaefer v. Magel's Estate, 
108 S.W.2d 608, 233 Mo.App. 778. 
Bump claim approval 

Where court directed administra¬ 
trix to continue decedent’s private 
hanking business, order approving 
lump claim for deposits was approv¬ 
al of deposits standing on books as 
claims and of payments thereon.— 
In re Harsh's Estate, 218 N.W. 637, 
207 Iowa 84. 

Return or report to court 

(1) Under some statutes the rep¬ 
resentative must make a return or 
report to the court showing notice 
given to creditors with a list of 
claims presented within requisite 
time.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226. 

(2) Despite the fact that such a 
statute in Connecticut only requires 
return of claims presented, without 
any specification as to whether or 
not they hate been allowed, the 
commendable practice is for the rep¬ 
resentative t© state the claimp which 
have been allowed.—Hall v. Meriden 
Trust, & Safe Deposit Co., supra. 

(•&> Executory or administrator's 
return as v .to claims allowed, whtie 
not conclusive as between him and 


claimant, is high evidence of his ac¬ 
tion on which court is entitled to re¬ 
ly, in absence of showing that re¬ 
turn should not bind him.—Hall v. 
Meriden Trust & Safe Deposit Co., 
supra. 

Order approving final report suffi¬ 
cient as allowance.—In re Thomp¬ 
son’s Estate, 188 P. 784, 110 Wash. 
635. 

Entry of order of approval 

Entry of an order of probate court 
allowing claim regularly filed, en¬ 
tered in county judge’s probate dock¬ 
et, is such an entry of record as is 
contemplated by statute, nullifying 
an order not entered of record, in 
view of another statute making the 
judge's probate docket a “record 
book.”—Krawietz v. Kneiski, Tex. 
Civ.App., 236 S.W. 805. 

Filing in court 

Claims allowed by administratrix 
and entered in claim docket at reg¬ 
ular term of county court and there¬ 
after approved by county court in 
same term may be valid, although 
claims were not filed on docket ten 
days before convening of county 
court at regular term as fixed by 
commissioners' court, since such 
term did not apply to probate mat¬ 
ters.—West v. Hord, Tex.Civ.App., 
81 S.W.2d 740. 

0 . N.Y.—In re Tharp, 184 N.Y.S. 
232, 113 Misc. 19-9. 

OkL—In re Travis* Estate, 97 F*2d 
50, 186 Okl. 223. 

Bight and duty to investigate 

(1) Under some statutes, when 
claims have been filed against the es¬ 
tate of a decedent, it becomes the dur- 
ty of the representative to investi¬ 
gate them and then to take upon 
himself the responsibility of allow¬ 
ing or contesting them.—Custer v* 
Beyer, 130 N.E. 834, 78 IncLApp. 393L 

(2) He must ^act 

proof that claims. Justly — 
In re Taylor^ E q fe frv 
251 N.Y. IS^.xevjgrsipjE 
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Allowance or approval of a claim by the represen¬ 
tative is sometimes made essential for its ultimate 
allowance or payment, 3 and he cannot close the es¬ 
tate without first disposing of the claims filed against 
it/ Under a statute providing that all claims must 
be presented and allowed before the administrator 
could have “rightful authority” to pay them, a pay¬ 
ment made by the heirs of an intestate on a mort¬ 
gage indebtedness owed by the latter, prior to the 
appointment of one of such heirs as administrator, 
was not validated by such appointment. 5 

In passing on the validity of claims, the repre¬ 
sentative acts in a quasi-judicial capacity.® 

Effect of conflict of inteiyrsts. Where the cxecu-. 
tor or administrator is interested in a claim against 
his decedent's estate, he is disqualified from passing 
upon such claim, 7 the statute usually providing that 
the probate or other designated court shall pass up¬ 
on the claim in such case. 8 Such disqualification 
does not extend to a coexecutor or coadministrator 
having no interest in the claim. 9 However, it has 
been held that the allowance by the representative 
of such a claim does not render it void. 10 

An administrator who authorizes a person to pur¬ 
chase claims against the estate is not thereby pre¬ 
cluded from passing on them. 11 The fact that an 
administrator who is jointly liable with decedent on 


a contract of guaranty allows a claim against the 
estate founded on such contract does not tend to 
show collusion between the administrator and the 
claimant to allow or enforce such claim against the 
estate in fraud of the rights of the heirs. 12 

b. Action by One of Several Representatives 

Generally the allowance or rejection by one of sev¬ 
eral representatives Is binding. 

The general rule is that the allowance or rejec¬ 
tion of a claim against the estate by one of two or 
more personal representatives is binding, 13 even as 
to a claim of a coexecutor or coadministrator. 14 It 
has been held, however, that the orphans' court can¬ 
not allow one executor the amount of the debt 
claimed by him from testator's estate, if his coex¬ 
ecutor disputes its payment. 15 

c. Time for Action on Claim 

Unless statutes fix the time in which the repre¬ 
sentative must act, he is entitled to a reasonable time 
so to do. 

Apart from statutes fixing the time within which 
the representative must act on claims presented, 1 ® 
executors and administrators are entitled to a rea¬ 
sonable time for the examination of claims and ac¬ 
counts against the estate before indorsing thereon 
their allowance or rejection. 17 


Ex’rs, 231 N.Y.S. 399, 225 App.Div. 
711. 

(3) He Is authorized to demand or 
require evidence in support of the 
claim before passing thereon. 

Or.—In re Mead’s Estate, 26 P.2d 
1103, 145 Or. 150. 

S.D.—Harmdierks v. Smith, 227 N. 
W. 845, 56 S.D. 173. 

(4) Administrator, In allowing 
claim, acts as auditor, must be sat¬ 
isfied of justness and that it is not 
barred by limitations.—In re Mead's 
Estate, supra. 

(5) He cannot escape responsibil¬ 
ity for inquiry into validity of notes 
of deceased to churches, payable at 
death, by relying on words “for val¬ 
ue received/’—In re Taylor’s Estate, 
supra. 

f€) Administrator should not sum¬ 
marily determine claimants 1 rights 
without protecting all interested par¬ 
ties.—Di lorio ▼. Cantone, 140 A. 913, 
49 R.L 137. 

3k Okl.—Miller v. Bradbnrn’s Es¬ 
tate, 333 P. 736, 106 OkL 234—In 
re Fish’s Estate, 320 P. 803, 107 
Ok!. 12. 

Tex!—Price v. Mclvre, 26 Ter. 769, 
78 AmJD. 658: 

3)isttl!owi6e by oofart proper 

I>eere© disallowing claim was af¬ 
firmed, on ground that claim had 
not been allowed by representative. 


—In re Houghtaling’s Will, 300 N.Y. 
S. 162, 252 App.Div. 896, 911. 

4. Wis.—In re Smith’s Estate, 261 
N.W. 730, 218 Wis. 640, 100 AL.R. 
238. 

5* Cal.—In re Heeney, 86 P. 842, 3 
Cal.App. 548. 

8. N.Y.—In re Scherer's Estate, 277 
N.Y.S. 677, 154 Misc. 198, affirmed 
289 N.Y.S. 911, 248 App.Div. 666, 
affirmed 5 N.E.2d 806, 272 N.Y. 247. 
7- Iowa-—In re Hill’s Estate, 281 N. 

W. 500, 225 Iowa 527. 

24 C.J. p 373 note 52. 

Waiver of notice 

The act of executor in advising 
claimant that he would waive serv¬ 
ice of notice of hearing would not 
constitute effective waiver if it was 
beyond power of the executor to 
waive service of notice of hearing 
under any circumstances because of 
his interest in the claims.—In re i 
Hill’s Estate, supra 
8. N.Y.—In re Mar ce lie, 58 N.E. 

796, 165 N.Y. 70. 

24 C.J. p 373 note 53. 

8. Cal*—Winder v. Winder, 114 P. 
2d 347. 

Iowa.—In re Atkinson, 232 N.W. 640, 
210 Iowa 1245. 

XU Idaho.—‘-Miller v. Lewiston Nat* 
Bank, 108 P. 38^ U Idaho 124* 

II* Tex.-^Iohnsos V. Brown, 25 Tex. 
suppl m* *• „ . 1 


12. Idaho.—Miller v. Lewiston Nat. 
Bank, 108 P. 901, 18 Idaho 124. 

13. Ala.—Davenport v. Witt, 10l So. 
■887, 888, 212 Ala. 114, citing Cor¬ 
pus Juris. 

Cal.—Winder v. Winder, 114 P.2d 
347. 

24 C.J. p 373 note 57. 

Xxl Georgia 

Under statute one of two coexecu¬ 
tors cannot hind estate by admit¬ 
ting validity of claim against estate, 
but may submit obligation of estate 
to proper tribunal for investigation 
and adjudication. 

U.S.—Irwin v. Larson, C.C.A.Fla, 94 
F.2d 187, 115 A.L.R. 386. 

Ga.—Hewlett v. Almand, 115 S.E. 
501, 29 GaApp. 392. 

14. Cal.—Winder v. Winder, supra 

15. N.J.—Middleton v. Middleton, 35 
N.J.Eq. 115. 

16. Okl.—Cook v. Case, 18 P.2d 528, 
161 Okl. 275. 

Or.-—Phillips v. Elliott, 25 P.2d 557, 
144 Or. 694. 

17. Or* — Goltra v, Penland, 77 P. 
129, 45 Or. 254. 

24 C.J, p 372 note 59. 

Farther consideration 

Where right to* recover is not bar¬ 
red by statute, further consideration 
by estate’s representative j of valid 
claim not acted on, or its subsequent 
allowance fey representative,* is- not 
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d. Effect of Failure to Act on Claim 

Failure of the representative to act on a claim 
within the required time usually operates as a rejection 
thereof. Under some authority such failure constitutes 
an allowance of the claim. 

There is a difference of opinion as to the effect 
of a failure of the representative to act on a claim 
within the time specified by statute, or a reasonable 
time, after its presentation. According to some au¬ 
thorities such inaction operates as an allowance of 
the claim. 18 However, it has also been considered 
that the mere failure of the representative to act on 
the claim does not amount to an admission of its 
validity by which the estate will be bound, 19 and 
according to numerous authorities, sometimes statu¬ 
tory, the failure of the representative to act on the 
claim within the time allowed therefor operates as a 
rejection. 20 
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e. Form and Sufficiency of Allowance or Rejec¬ 
tion 

Statutory requirements as to the mode in which the 
allowance or rejection by the representative shall be 
made must be complied with. Apart therefrom, any 
unequivocal act or writing showing the intent Is suffi¬ 
cient. 

Statutory requisites as to the mode of allowance 
or rejection by the personal representative must be 
complied with. 21 Some statutes provide for in¬ 
dorsement on the claim of its allowance or rejec¬ 
tion. 22 

Except as statute may otherwise provide, 23 the 
decision of an executor or administrator allowing or 
rejecting a claim against the estate need not be in 
writing 24 or in any particular form, 25 nor need it 
state the grounds therefor. 26 
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barred.—Faias v. Superior Court in 
and for Alameda County, 24 P.2d 
■567, 133 Cal.App. 525. 

18. Nev,—Kirman v. Powning, 60 P. 
834, 61 P. 1090, 25 Nev. 378. 

24 C.J. p 373 note 60. 

As liquidated debt 

Some early cases hold that the 
claim acquires the character of a 
liquidated and undisputed debt of 
the estate.—Lambert v. Craft, 98 N. 
T. 342—24 C.J. p 373 note 61. 

19. N.Y.—In re AgelofTs Estate, 292 
N.Y.S. 287, 289, 161 Misc. 388. 

24 C.J. p 373 note 62. 

“Mere silence on the part of an 
executor or administrator after the 
presentation of a claim under the 
statute, accompanied by lapse of 
time, will not in any case preclude 
the representative from thereafter 
contesting its validity.'*—In re Agel- 
off’s Estate, supra. 

Xnvalid claim cannot be made valid 
by inaction of the representative.— 
In re Thorp, 184 N.Y.S. 232, 113 Misc. 
199. 

20. Okl. — In re Loman’s Estate, 73 
P.2d 177, 181 Okl. 241—Cook v. 
Case, 18 P.2d 528, 161 Okl. 275— 
In re Fish's Estate, 229 P. 803, 
107 Okl. 12. 

Or.—Phillips v. Elliott, 25 P.2d 557, 
144 Or. 694. 

Tex.—Anderson v. Schmoker, Civ. 
App., 114 S.W.2d 292, error dis¬ 
missed—Caterpillar Tractor Co. v. 
Churchill, Civ.App. f 40 S.W.2d 97-1, 
error refused. 

24 C.J. p 374 note 63. 

Belated indorsement 

(1) Under some statutes a failure 
to indorse the allowance or rejection 
on the claim constitutes a rejection 
thereof.—In re Loman’s Estate, 73 
P.2d 177, 181 Okl. 241.' 

(2) An administrator's indorsement 
for, allowance on. a .claim after, more 
than three .* months after expiration 


of the ten day period allowed by 
statute for allowance was void and 
did not operate to allow or validate 
the claim, as at the time of indorse¬ 
ment the claim had passed beyond 
jurisdiction and was a rejected claim. 
—Williams v. Jackson, 179 P. 603, 
72 Okl. 141. 

(3) Where claims against estate 
had been rejected by ancillary ad¬ 
ministrator’s failure to indorse there¬ 
on either his allowance* or rejection, 
an agreement entered into by admin¬ 
istrator and claimants, more than 
two years after time for filing claims 
had expired, providing for allowance 
of claims in part, was unauthorized 
and void.—In re Loman’s Estate, su¬ 
pra. 

21. Piling schedule 

The statute requiring an executor 
or administrator to return on oath 
into probate court a schedule of all 
known claims and liabilities, includ¬ 
ing any which may be known to ex¬ 
ecutor or administrator but not pre¬ 
sented and requiring him to state 
name and address of each claimant, 
the amount claimed, whether allowed 
or rejected, whether secured by 
mortgage or otherwise, and date of 
maturity is “mandatory.”—In re 
Blue's Estate, 32 N.E.2d 499, 67 Ohio 
App. 37. 

22. Okl.—In re Travis’ Estate, 97 P. 
2d 50, 186 Okl. 223—In re Loman's 
Estate, 73 F.2d 177, 181 Okl. 241. 

Or.—Phillips v. Elliott, 25 P.2d 557, 
144 Or. 694. 

Tex.—Caterpillar Tractor Co. v. 
Churchill, Civ.App., 40 S.W.2d 971, 
error refused. 

Partial allowance insufficient 

Administrator's indorsement that 
claim should be allowed only as part 
of purchase price of land on which 
claimant held mortgage was not 
compliance .with statute regarding 
administrator's approval or rejec- 

229 


tion of claim.—Phillips v. Elliott, 25 
P.2d 557, 144 Or. 694. 

Effect of partial allowance see infra 
5 431. 

23. Ind.—Price v. Engle, 133 N.E 
755, 77 Ind.App. 439. 

Record of action 

Where statutes require the clerk 
to keep a record showing the filing 
of all claims against estates and of 
the allowance or disallowance of the 
same, and require that the action of 
the executor or administrator in al¬ 
lowing or disallowing all claims be 
in writing, the allowance of a claim 
must be proved by the record, and 
when the record does not show an 
allowance the intention of the ad¬ 
ministrator to allow the claim can¬ 
not be proved by oral testimony.— 
Price v. Engle, supra. 

24. N.Y.—Matter of Jacobs, 96 N.Y. 
S. 133, 109 App.Div. 293. 

Ohio.—Weber v. Kohn, 19 N.E.2d 534, 
60 Ohio App. 64. 

25. N.Y.—Matter of Jacobs, 96 N. 
Y.S. 133, 109 App.Div. 293. 

24 C.J. p 374 note 67. 

Allowance of a claim for less than 
full amount thereof as rejection 
of the rest of it see infra § 431. 
Waiver of notice 

When a claim is presented to the 
administrator within the required 
time, and a waiver of notice indorsed 
thereon, it is tantamount to a rejec¬ 
tion and reference of it to the pro¬ 
bate court—Randolph v. Ward, 29 
Ark. 238. 

Opposition on accounting indicates 
rejection of claim.—In re Thorp, 184 
N.Y.S. 262, 113 Misc. 199. 

I 26. U.S.—Goess v. Hartford-Con- 
necticut Trust Co., D.C.Conn., 19 F. 
Supp. 880. 

Bo waiver of defects 

An administrator rejecting a claim 
does not waive formal defect^ there- 
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Under a statute providing for indorsement of the 
approval or rejection on the claim, any act in writ¬ 
ing showing an intention to approve or reject the 
claim is sufficient. 27 Apart from any such statute, 
any acts or statements of the representative which 
evince an intention to pay a claim against the es¬ 
tate or amount to an admission of its validity and 
justice will be sufficient to constitute an allowance 
thereof, 28 while equivocal acts or statements not 
evincing such an intention or amounting to such an 
admission arc not sufficient. 29 So the rejection of 
a claim must be affirmative and unequivocal. 30 It 
should be in terms so unequivocal that claimant may 
know with certainty when his claim, if not sued on, 
will be barred by the statute of limitations, 31 except 
where failure to act within a specified time consti¬ 
tutes a rejection. 32 If the personal representative 
does or says anything from which the creditor may 
reasonably infer that the determination to reject the 
claim is not final, but that it will be further exam¬ 


ined and considered, such claim is not rejected with¬ 
in the meaning of the statutes. 33 

Notice of rejection . Provision is often made for 
service of a notice of rejection of the claim. 34 The 
giving of notice of the rejection of a claim is a 
ministerial act, not a judicial act, and hence may 
be delegated by the representative to an attorney. 35 
Hence, where the representative directs his attorney 
to reject a particular claim, the rejection by the at¬ 
torney is as effectual as though the representative 
had personally notified the claimant of the rejec¬ 
tion. 36 

Service of the notice of rejection may be made 
on an agent or attorney for the claimant, sometimes 
by reason of statutory provision. 37 

An executor is justified in assuming, in the ab¬ 
sence of anything to the contrary, that his decision 
as to a claim presented against the estate will be 
communicated to the attorney for the claimant. 38 


in by failure to disclose the ground 
of rejection.—Detroit Automatic 
Scale Co. v. Torgeson, 156 N.W. 86, 
36 S.D. 564. 

27. Cal.—Falas v. Superior Court in 
and for Alameda County, 24 F.2d 
567, 13$ CaLApp. 525. 

Bm son, fox role 

The requirement of indorsement is 
for convenience only and not of the 
essence, such an indorsement being 
but a manifestation of intention.— 
Fai&s v. Superior Court in and for 
Alameda County, supra. 

38. La.—Maraist v. Gilbeau, 31 La. 
Ann, 713. 

24 C.J. p 374 note 64. 

38- R.I.—Providence Municipal Ct. 

V. Wilbour, 49 A. 488, 23 R.I. 65. 
24 <XJ. p 374 note 66. 

30. TJ.S.—Goess v. Hartford-Con¬ 
necticut Trust Co„ D.CConn., 19 
F.SupPt 886. 

"Rejected* indorsed os claim 

(1) Indorsement of “rejected” on a 
claim together with the signature 
of the representative's name Is a 
sufficient rejection.—-Der&is v. Doll, 
83 F. 884, 33 Mont. 814—84 OJ. p 
374 note 76. 

<2) Claim so indorsed is not rein¬ 
stated by an erasure of the repre¬ 
sentative's signature thereto more 
than three months afterward.—Burks 
v. Bennett. 62 Tex. 277. 

Zfcsftdffdbansk refection 

Letter to bank's receiver from ad¬ 
ministrator Of deceased bank stock¬ 
holder's estate, stating in : answer j 
to receiver's letter to another trust j 
company concerning such stockhold¬ 
er that she died in November, i 933, 
and that period for presenting claims 
against bear estate expired In June, 
1634, was not adequate disallowance 


of receiver's claim against estate 
for amount of stock assessment.— 
Goess v. Hartford-Connecticut Trust 
Co., D.C.Conn., 19 F.Supp. 880. 
Ratification, of rejection, by attorney 
Executrix in failing to pay claim 
presented to attorney and in going to 
trial thereon ratified attorney's ac¬ 
tion in rejecting claim.—Hurd v. 
Varney, 144 A 266, 83 N.H. 467. 

81. Conn.—Bradley v. Vail, 48 Conn. 
375. 

Ohio.—Harter v. Taggart, 14 Ohio St. 
122 . 

Or.—Aiken v. Coolidge, 6 F. 712, 12 
Or. 244. 

24 C.J. p 374 note 68. 

Offer to pay limited amount only 
constitutes rejection of claim for 
larger sum.—Schroyer v. Hop wood, 
30 N.E.2d 440, 65 Ohio App, 443. 

32 . Consideration deferred 

An indorsement by ancillary ad¬ 
ministrator on back of claim against 
estate, to effect that consideration 
thereof was passed pending outcome 
of suit involving same claim, was 
not an approval of claim, hut operat¬ 
ed as a rejection thereof.—In re Le¬ 
man's Estate, 73 P.2d 177, 181 Okl. 
241. 

Failure to act as a rejection general¬ 
ly see supra subdivision d of this 
section. 

33. N.Y.—Hoyt v. Bonnett, 50 N.Y. 
538. 

24 C.J. p 374 note 69. 

Absence of allowance 

Notice of the passing of admiiris- 
tration and distribution account aft¬ 
er the filing of a claim without, the 
allowance of such claim held not 
notice to the cMmatoft of a rejection 
of the claim where Nearer was evi¬ 


dence of representations by admin¬ 
istrator calculated to throw claimant 
oft his guard.—Maryland Casualty 
Co. v. State, 111 A 825, 137 Md. 144. 

34. Idaho.—Holt v. Mickelson, 242 
P. 977, 41 Idaho 694. 

Necessity of, to start running of 
statute requiring suit within desig¬ 
nated time after rejection see infra 

5 732. 

35. Idaho.—Devereaux Mortg. Co. v. 
Huggins, 266 F. 421, 46 Idaho 74, 
distinguishing Holt v. Mickelson, 
242 P. 977, 41 Idaho 694. 

36. Idaho.—Devereaux Mortg. Co. v. 
Huggins, 266 P. 421, 423, 46 Idaho 
74, citing Corpus Juris. 

23 C.J. p 374 note 74. 

Waiver of objection 

Claimant against decedent's estate, 
having treated letter from adminis¬ 
tratrix's attorney advising of rejec¬ 
tion of claim as notice of administra¬ 
trix, cannot afterward urge defect in 
notice or failure to give it.—Deve¬ 
reaux Mortg. Co. v. Huggins, 266 P. 
421, 46 Idaho 74. 

37. Idaho.—Devereaux Mortg. Co. v. 
Huggins, supra. 

Attorney preparing claim 
Where a claimant caused his claim 
to be prepared by a member of a 
firm of attorneys, and it was served 
on the executor, indorsed by -the firm, 
service of notice, of rejection of the 
cla im ion such firm was sufficient, al¬ 
though, the actual, employment of the 
had been limited to , a 
preparation of the claim.—Lockwood 
v. Dillenbeck, 93 N.Y^ 321, 164 App*. 
I^iv. 7L 

3a N.Y.—Matter of Jacobs, ^NiYl 

6 i38j IW^pJDfiv: 2?93. 
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§ 427. - By Commissioners 

a. In general 

b. Powers and duties 

c. Report 

d. Rehearing or recommitment of report 

a. In General 

Under some statutes claims against a decedent's es¬ 
tate are passed on or adjusted by commissioners or 
auditors. 

Some of the statutes provide for the appointment 
of commissioners or auditors, for the purpose of as¬ 
certaining, passing on, and adjusting claims against 
decedents’ estates, 39 and the right to have claims 
presented to, and passed on by, commissioners ex¬ 
ists even where the executor is also residuary lega¬ 
tee and gives bond to pay all debts and legacies. 40 
However, a claim need not be proved before com¬ 
missioners, if the executor, as residuary legatee, has 
conceded his liability for it if the debt should ap¬ 
pear to have been assumed by the testator. 41 

Appointment and qualification. The power and 
duty to appoint commissioners is usually vested in 
the probate court. 42 The appointment of commis¬ 
sioners may be made at any time during the progress 
of the administration, 43 and the court may, on the 
application of a creditor, revive a commission after 
its report is filed at any time before the estate is 
settled. 44 

Where the court neglects to appoint commission¬ 
ers, the creditor has a right to call for them. 45 

39. Vt.—In re Delligan’s Estate, 6 
A.2d 1, 110 Vt. 293—Abraham v. 

Jones, 176 A. 310, 107 Vt. 77. 

W.Va.—In re Brown's Estate, 16 S.E. 

2d 801. 

24 C.J. p 375 note 77. 

Regular practice In suit to settle 
estate is for creditors to file their 
claims before the commissioners; 
and where so filed either party may 
at once take proof on the seme, or 
they can wait until the report is filed 
and then except to the report, and 
the court will allow time to take 
proof on the exceptions. Exceptions 
may allege any fact showing that the 
claim ought not to be paid, including 
a plea of limitations.—Wilson v. Wil¬ 
son, 4 Ky.L. 450. 

Where estate insolvent see infra § 

675. 

40. Mich.—In re Vedder, 81 N.W.' 

356, 122 Mich. 439, following Laf-» 
ferty v. People's Sav. Bank, 43 £N. 

W. 34, 76 Mich. 35. 

41. Mich.—Wheeler v. Hatheway, <24, 

N.W. 780, 58 Mich. 77. 

42. - Mich.—Sipith, , jL»loyd, 33 N*W 

756, 76 Mich. 619^ - , #1 , 

24 C.J. p 375 note 80* - t ** ^ 


Notice and a hearing are prerequisites to the 
granting of a petition for the renewal of a commis¬ 
sion to receive and adjust claims, 46 and it is improp¬ 
er to appoint a third commissioner without notice, 
and on an ex parte application, where the two al¬ 
ready appointed disagree as to a claim. 47 

The commissioners should be suitable or disin¬ 
terested persons, 48 and should be duly appointed 
and sworn before entering on the duties of office. 49 

A provision, in an order appointing a temporary 
administrator to pass on the claim of the adminis¬ 
trator, that he furnish a bond and publish for two 
weeks notice of his appointment, is waived where 
the court approves the claim on the day of the or¬ 
der, with knowledge that bond has not been filed. 50 

Compensation of commissioners. Where a com¬ 
missioner is appointed to report on claims he should 
be given only the statutory allowance, and should be 
required to file a statement showing the number of 
days he was engaged. 51 

b. Powers and Duties 

The function of commissioners is to pass on such 
claims as under the statutes come within their juris¬ 
diction. 

The function of commissioners is to determine in 
the first instance the validity and amount of claims 
presented against the estate, 52 and, with respect to 
such claims as they are authorized to pass on, they 
act judicially, 53 and their judgment, rendered on 
due investigation of the claim, should be respected 

47. Mich.—Smith v. Lloyd, 39 N.W. 
756, 76 Mich. 619. 

48. Wis.—Ashley v. Eggers, 18 N- 
W. 471, 59 Wis. 563. 

24 C.J. p 375 note 86. 

Waiver of objection 

Where a creditor presents his 
claim to commissioners whom he 
deems disqualified by reason of in¬ 
terest, he thereby waives such ob¬ 
jection.—Bryant v. Livermore, 20 
Minn. 313. 

49. Wis.—Ashley v. Eggers, 18 N. 
W. 471, 59 Wis. 563. 

24 C.J. p 375 note 87. 

50. Iowa.—Hendron v. Kinner, 80 
N.W. 4J9, 81 N.W/ 782, 110 Iowa 
544. 

51. Ky.—Hessig v. Hessig, 115 S.W. 
748, 131 Ky. 514. 

52. Vt.—Abraham v. Jones, 176 A. 
310, 107 Vt. 77. 

Ascertaining' indebtedness is 1 & 
principal function of the coxnmjssiqz^- 
er.—In re Brown's Estate, W.Va./18 
S.E. 2d 801. f \ 

53. Mich.—Flynn v. .Larimer; 3fc06 ^ 
W. 37, 141 Mick 707. 

24 aj. p 376 note 83. 


Discretion of court 

Under some statutes, if the estate 
is solvent, appointment of commis¬ 
sioners is discretionary.—Pettee v. 
Hartford-Connecticut Trust Co., 136 
A. Ill, 105 Conn. 595. 

43. Minn.—Wilkinson v. Winne, 15 
Minn. 159. 

Commissioners may be appointed be¬ 
fore inventory filed 
Minn.—Bryant v. Livermore, 20 
Minn. 313. 

44. Mich.—Heavenrich v. Nichols, 71 
N.W. 852, 113 Mich. 508. 

Vt.—Martin v. White, 3 A. 498, 58 
Vt. 398. 

Ez parte revival proper 
Mich.—Goik v. Marschner, 229 N.W. 
431, 249 Mich. 461. 

Rehearing or recommitment of re¬ 
port see infra subdivision d of 
this section. 

Revival of commission for considera¬ 
tion of xsl&im, not theretofore pre¬ 
sented see supra $ 423. 

45. Vt.—Powers v. Powers^ 57 Vt. 

‘ ' 1 
it , , V . 4 | ‘ , , 

46.,'VWWMte v. Witte, 99 A. 305, 

„ ... j9kYk>., . 
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in the probate court and elsewhere. 54 Strictly ju¬ 
dicial tjuestions* however* are beyond the jurisdic¬ 
tion of the commissioners, and the court on excep¬ 
tions to the report of the commissioners cannot pass 
thereon. 55 

It is the duty of the auditor to weigh the evidence 
offered in support of a claim 56 which must be clear, 
satisfactory, and unambiguous. 57 

Claims determinable. The commissioners have 
power to pass on only such claims as they are au¬ 
thorized by statutes to consider. 55 They are usu¬ 
ally empowered to pass on claims accruing in the 
lifetime of decedent* 55 but not on debts and expens¬ 
es incurred subsequent to decedent’s death, 60 nor, 
except where statute provides otherwise, 61 can they 
allow claims which are contingent. 62 

While the commissioners ordinarily have no pow¬ 
er to pass on claims purely equitable in nature, 63 
they have been considered to have power to act if 
the right and extent of recovery are readily ascer¬ 
tainable. 64 

Where the statute makes no provision for exhi¬ 
bition of claims in favor of the estate before com¬ 


missioners, except to offset claims presented by cred¬ 
itors, the commissioners have no jurisdiction, of 
their own motion, to allow' and include in their re¬ 
port a claim of the estate against a creditor who did 
not come before them or present his claim for al¬ 
lowance. 65 

Notice of hearing . Where the administrator ap¬ 
pears before the commissioners appointed to hear 
claims, he is not prejudiced by the failure of the 
latter to give him statutory notice of the time and 
place of hearing. 66 

Effect of failure to act . Gaims against the estate 
cannot be defeated by the failure of the commis¬ 
sioners to take final action and make their report 
within the time fixed by the order, 67 and where com¬ 
missioners failed to act on a claim duly presented, 
and their report did not mention it, and the credi¬ 
tor, without legal fault, did not discover the failure 
until his statutory remedies had expired, it was held 
that he might have relief in equity. 68 

c. Report 

Statutes often provide for the timely filing of a 


54. Mich.—Flynn v. Lorimer* supra. 
24 C.J. p 375 note 90. 

55. W.Va.—In re Brown’s Estate, 16 
S.E2d 801. 

Construction of deed 

Where claimant filing claim 
brought into hearing before commis¬ 
sioner a deed showing that claimant 
was indebted to decedent, construc¬ 
tion of deed was a ’‘judicial ques¬ 
tion" beyond commissioner’s or coun¬ 
ty court's jurisdiction and within ju¬ 
risdiction of courts possessing gen¬ 
eral judicial powers in a proper suit 
raising the question* and a writ of 
error to county court’s ruling on 
commissioner’s report did not confer 
jurisdiction on circuit court to pass 
on matters involving construction of 
deed which neither commissioner nor 
county court had power to consider. 
—In re Brown’s Estate, supra. 

56. Pa.—In re Burke’s Estate* 139 
A 365* 291 Pa. 223. 

57. Pa.—In re Burke’s Estate, su¬ 
pra. 

Some oral evidence in support of 
claim does not require auditor to 
allow it—In re Burke’s Estate, su¬ 
pra. 

58. Mich.—Flynn v. Larimer's Es¬ 
tate* 105 N.W. 37, 141 Mich. 707. 

RX—Mason v. Taft* 50 A. $43, 23 
B.Z. 333. 

50L Mich.—Finley v. thihay, 70 N.W. 

335. 112 Mich. 324. 

24 ax p 275 notes 89* 90. 

KX—Mhsem v. Taft, 50 A. 048* 
23 R.X. 388. 

24 OX p 376 note 91. 


f 61. Vt,—Vermont-People’s Nat. Bank 
v. Robbins' Estate, 166 A 6, 105 
Vt. 283. 

Claims as contingent or absolute 

i <1) Under some statutes contin¬ 
gent claims may be proved as such 
before the commissioners If not prov¬ 
able as absolute debts.—Vermont- 
People’s Nat. Bank v. Robbins* Es¬ 
tate, supra. 

(2) Such claims must be properly 
characterized in the report.—Ver¬ 
mont-People’s Nat. Bank v. Robbins' 
Estate, supra. 

62. Mich.—Caiupau v. Miller, 9 N. 
W. 140, 46 Mich. 148. 

24 CJ. p 375 note 92. 

Receipt of evidence 

The commissioners can only re¬ 
ceive and report the evidence relating 
to such claims; the claims are not 
definitely adjudicated until they are 
supposed to have become absolute, 
—Campau v. Miller, 9 N.W. 140, 46 
Mich- 148—Buchoz v. Pray* 36 Mich. 
429. 

Contingent claims as liability of es¬ 
tate see supra § 377. 

Presentation of contingent claims see 
supra § 400. 

63. Vt—Brown v. Sumner* 31 Vt. 
671. 

24 CJ. p 375 note 93. 

64 Vt—Spaulding v. Warner, 52 Vt 
29, 32. 

Dtetkpet&on stated 

‘While it may be difficult to lay 
down a definite rule applicable to all 
cases in regard to the jurisdiction 
of commissioners to adjust and allow 

232 


claims having their origin in equi¬ 
table principles, we think it may be 
safely said that, whenever the claim 
is of such a nature that the right of 
the party presenting it to recovery* 
as well as the extent of such recov¬ 
ery, is apparent and readily ascer¬ 
tainable, and the claim capable of 
being enforced In his favor, except 
for some technical rule of the com¬ 
mon law, the commissioners have 
jurisdiction, but where resort to 
chancery is necessary to ascertain 
and establish the right of recovery 
or the extent of' that right* the claim 
is of a purely equitable character, 
and commissioners have no jurisdic¬ 
tion over it.’’—Purdy v. Purdy, 30 A. 
695, 67 Vt. 50, 52, 53—Spaulding v. 
Warner, 52 Vt. 29, 32. 

Transaction between husband and 
wife 

The amount a husband was to pay 
his wife for property conveyed to 
him by her procurement is recover¬ 
able in proceedings before commis¬ 
sioners by her estate against his 
after the death of both.—Atkins’ Es¬ 
tate v. Atkins’ Estate* 37 A 746, 69 
Vt 270. 

65. Vt—Moore v. Bachelder, 51 Vt 
50. 

66. Mich.—Heaven rich v. Nichols, 71 
N.W. 852, 113 Mich. 508. 

67. Mich.—Heavenrich y. Nichols* 
supra. 

6& Vt—Batehelder V. White, 71 A 
1111, 82 Vt 132. 

24 ax p 376 note 8. 
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report by the commissioners and for action by the coup* 
thereon after due notice. 

The statutes often provide for the filing of a re¬ 
port by the commissioners, and for action of the pro¬ 
bate court thereon 69 after due notice of the comple¬ 
tion or filing thereof to interested parties or their 
attorneys. 70 

The probate court generally has power to accept 
or reject the report of the commissioners, 71 and 
under some statutes this is all that it can do, the 
court having no power to try the claims submitted. 72 
It has been said, however, that, in passing on the 
report, the court is not confined to matters appear¬ 
ing on the face thereof, but may exercise its discre¬ 
tion in inquiring into the genuineness and identity 
of the claims and the regularity of the report gen¬ 
erally. 73 In order that the report of a commission¬ 
er allowing a claim shall be sustained, it is essential 
that the claim so allowed shall have been proved be¬ 
fore him by competent testimony. 74 

When the report of the commissioners is accepted 
or approved by the court, it becomes the judgment 
or determination as to the claims involved. 75 It is 
usually considered final, and has the effect of a judg¬ 
ment, unless duly appealed from 76 or otherwise 
properly set aside, 77 and an objection to a report on 


the ground of irregularity comes too late where the 
correction might have been seasonably sought on ap¬ 
peal. 78 It has been held, however, that an order 
allowing a claim in a suit to settle a decedent’s es¬ 
tate, no exception having been made to the report of 
the commissioner declaring it a just claim, is not 
final, no distribution being ordered and no final re¬ 
lief being given. 79 

Time for report . The report of the commission¬ 
ers should be filed within the time specified in the 
order appointing them or designated by statute, 60 
but the fact that the report was returned before the 
expiration of the time for the presentment of claims 
does not render it void. 81 

The death of the auditor, after having adjudicat¬ 
ed and allowed the claim, but before making his 
report, does not deprive claimant of the benefit of 
the proof of adjudication of his claim with respect 
to preventing the bar of the statute of limitations. 32 

d. Rehearing or Recommitment of Report 

The court may recommit the report for rehearing 
unless the authority of the commissioners has expired 
and authority to extend it is gone. 

The probate court often has power or authority 
to recommit the report of the commissioners for re¬ 
hearing or correction of errors. 83 Where, howev- 


69. Vt.—V ermont-People’s Nat. 

Bank v. Robbins* Estate, 166 A. 6, 
105 Vt. 283. 

Inclusion of valid debts 

As long as decrees of reference are 
not fully executed, it is proper for 
the commissioner to whom the cause 
has been referred to include in his 
report any outstanding valid debt 
against the estate.—Turk v. Ritchie, 
52 S.E. 339, 104 Va. 587. 

Report of evidence 

The evidence taken before the 
commissioners should be returned to 
the probate court.—Buchoz v. Pray, 
37 Mich. 512—24 C.J. p 375 note 92 
[a], p 395 note 39. 

70. Notice requirement mandatory 
Vt.—Vilas v. Wortheim’s Estate, 11 

A.2d 264, 111 Vt. 152. 

W.Va.—Boone v. Boone, 17 S.E.23 
790. 

Method of giving notice 

Notice must be given and in accord 
with the requirements of the statute. 
—Vilas v. Wortheim’s Estate, 11 A. 
2d 264, 111 Vt. 152. 

To whom given 

(1) Under some statutes notice of 
completion of the report must be 
given to all interested parties.— 
Boone v. Boone, W.Va., 17 S.E.2d 790* 

(2) Under other statutes notice Of 
filing must he given to claimants 
whose claims have been rejected.—* 
Vilas v, A^ortbeim’s Estate, 11 A-2d 
264, ill Vt! 152. 


71 . vt.—In re Delligan’s Estate, 6 
A.2d 1, 110 Vt. 293. 

24 C.J. p 376 note 99. 

72. Vt.—In re Delligan’s Estate, su¬ 
pra. 

It is no objection to the report that 
other and prior items to the account 
presented were considered, where 
those items were not included in the 
settlement.—Newel v. Keith, 11 Vt. 
214. 

[73. Vt.—Newel v. Keith, supra. 

24 C.J. p 376 note 99. I 

74. W.Va.—Brown v. Cresap, 56 S. 
E. 603, 61 W.Va. 315, 9 L.R.A.,N.S., 
997. 

75. Vt.—Vermont-People’s Nat. 

Bank v. Robbins' Estate, 166 A. 6, 
105 Vt. 282. 

Commissioners’ indorsement insuffi¬ 
cient 

Commissioners’ indorsement of 
word “approved” on back of note did 
not constitute judgment thereon.— 
Verxnont-People's Nat. Bank v. Rob¬ 
bins’ Estate, supra. 

Contingent cl a i m 

Probate court’s acceptance of com¬ 
missioners’ report characterizing 
claim as ^contingent” established 
claim as •’contingent,” although char¬ 
acterization was unwarranted.—Ver- 
mont-PeopIe's Nat. Bank v. Robbins* 
Estate, supra. 


76. Mich.—Finley v. Du bay, 70 N.W. 
885. 112 Mich. 334. 

24 C.J. p 376 note 2. 

Effect of allowance or rejection gen¬ 
erally see infra § 431. 

77. Vt.—In re Delligan’s Estate, 6 
A.2d 1, 110 Vt. 293. 

Matters concluded 

Until the report of commissioners 
directing payment of debts was va¬ 
cated, such report was conclusive as 
to the particular claims allowed in 
probate court's order for their pay¬ 
ment and in allowing that part of the 
administrator’s account which may 
have included such claims.—In re 
Delligan’s Estate, supra. 

Setting aside allowance see infra $ 
430. 

78. Vt.—Whitcomb v. Hutchinson, 
48 Vt. 310. 

79. Ky.—McClure v. Mills, 99 S.W, 
221, 30 Ky.L. 509. 

80. Pa.—Hansell’s Estate, 11 Phila. 
47. 

81- Mich.—Johnson v. Johnson, 23 
N.W. 413, 66 Mich. 525. 

24 C.J. p 375 note 97. 

82. Pa.—Agnew*s Estate, 24 PaXSo. 
327, 7 Lack-Leg.N. 33. 

83. Purpose of statute 

The legislature by amendment to 
statute authorizing probate court to 
order a report of commissioners re¬ 
committed for hearing any time be¬ 
fore final distribution when an error 
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er, the authority of commissioners to allow and ad¬ 
just claims had expired and all power to extend it 
was gone, the probate court had no authority to re¬ 
commit a report on a claim to such commissioners. 8 * 

§ 428. - By Court 

a. In general 

b. Notice of hearing 

c. Hearing and determination 

d. Order or decree and record 


a. In General 

Under some statutes claims against an estate are 
determined in the first instance by the probate court 
in accord with the procedure prescribed. 

Under some statutes claims are presented to the 
probate court or the judge thereof for allowance, 
and on due notice and opportunity given to the per¬ 
sonal representative to appear, and on proof of 
claim presented, the court or the judge will allow 
or disallow the claim; 85 and under these statutes 


has been made in the report intended 
to provide for a rehearing of a claim 
previously allowed.—In re Delligan's 
Estate. 6 A.2d 1, 110 Vt. 293. 

Pending appeal from order allow¬ 
ing administrator's account and from 
order allowing payment of debts al¬ 
lowed by commissioners, probate 
court did not lose jurisdiction to 
make order to recommit the report of 
the commissioners for new hearing 
on a certain claim.—In re Uelligan's 
Estate, supra. 

Recommitment after exceptions 
Where an auditing judge allowed a 
claim, but exceptions thereto, based 
on the incompetency of the claimant 
as a witness, were urged, it was held 
proper to recommit the matter to the 
auditing judge.—Hirschmeyer’s Es¬ 
tate, 23 PaDist. 1102—24 C.J. p 376 
note 5. 

Reconsideration of acceptance 

Although the court has caused to 
be entered on the report "filed, ac¬ 
cepted, and ordered to be recorded," 
it may, before the report is actually 
recorded, reject it for errors found 
therein, and send it back to the com¬ 
missioners for correction.—Adarene 
v. Marlow, 33 Vt. 558. 

Revival of commission see subdivi¬ 
sion a of this section supra. 

84. Vt.—In re Hayes, 98 A. 45, 90 
Vt 286- 

JLjmm me* of order for payment 

Where probate court never made 
order for payment of unpaid claim, 
mistakenly allowed as “contingent** 
claim, claimant could not reopen 
commission to have commissioners' 
mistake in not allowing claim as 
absolute one corrected, or proceed to 
perfect his claim as contingent one. 
—Vermont-People’s Nat. Rank v. 
Robbias' Estate, 166 A. 6, its Vt. 
283. 

8S^ , OaL--^aias v. Superior Court In 
and for Alameda County, M F.2d 
567, 188 Cal.App. 525. 

MJob.—Chalyre v. Page, 238 N.W. A3, 
298 Mich. 278. 

24 CJ. P 376 note 12. 

Statute applicable must be followed 
+ tiy Statutory method must be fol¬ 
lowed. 

UL—‘Dep'&e v. Heberling, 256 ULApp* 
Ohio.—Trusteed of Masonic Temple 


Ass'n of Sidney v. Emmons, 195 N. 
E. 259. 49 Ohio App. 87. 

(2) A surviving husband’s proceed¬ 
ing, wherein husband filed petition 
in probate court for an order declar¬ 
ing personalty held by deceased wife 
to be a trust for husband's benefit, 
could not be deemed a proceeding 
under the article of Administration 
Law respecting discovery of assets. 
—In re Main's Estate, Mo.App., 152 
S.W.2d 696, transferred, see, Sup., 
146 S.W.Sd 597. 

Liberal construction of statutes 
The statutes providing for presen¬ 
tation of demands against estates in 
probate court and determination 
thereof summarily and without form 
of pleading are not to be given a 
narrow construction or restricted ap¬ 
plication.—Liebaart v. Hoehle’s Es¬ 
tate, Mo.App., Ill S.W.2d 925. 
Jurisdiction of probate court exclu¬ 
sive 

(1) Under Texas law, where there 
is administration in probate court, 
it is only through probate court that 
claims against estate, whether se¬ 
cured or unsecured, may be estab¬ 
lished and realized upon.—Cole v. 
Franklin Life Ins. Co„ C.C.A.Tex., 93 
F.2d 620. 

! (2) Other holdings see 24 C.J. p 

376 note 12 [a], [b]. 

Xn advance of audit 

The court may in its discretion on 
cause shown, hear in advance of the 
audit the proof of a claim against 
the decedent’s estate.—In re Grein¬ 
er's Estate, 21 Erie Co., Pa., 117. 

Presence or appearance of represen¬ 
tative 

(1) In some jurisdictions, presence 
of the representative in court ox in 
some manner provided by law is 
sometimes necessary to give the 
: court jurisdiction to act on a claim. 
—Morgan v. .Whiteside, 216 Ill.App. 

S66v 

(2) In such jurisdictions that rep¬ 
resentative signs a .waiver of prq&asa 
and, entry of appearance on back of 
claim against estate does not - make 
claim legal.—Dapue v- Heberling* 256 
IlLApp. ,8k 

Qnestfhnir detenafnaMe 

By “detersatoe," ah used 1 in statute 
providing that probate judge shall 


determine claims against estate, is 
meant the determination of any ques¬ 
tion the law requires to be decided 
in connection with the claim.—In re 
Field's Estate, 60 P.2d 945, 40 N.M. 
423. 

Claims of representative 

(1) Under some statutes the rep¬ 
resentative cannot pay to herself 
claim against estate until allowed by 
surrogate.—In re Roos' Estate, 230 
N.T.S. 332, 132 Misc. 335. 

(2) Mandatory provisions of stat¬ 
ute regarding allowance of claims of 
executor against estate which he 
represents must be complied with in 
allowance of claim allegedly due law 
firm in which executor is partner, 
since partnership for practice of law 
is not legal entity.—Trustees of Ma¬ 
sonic Temple Ass'n of Sidney v. Em¬ 
mons, 195 N.E. 259, 49 Ohio App. 87. 
Legal or equitable c la i ms 

(1.) In some jurisdictions the pro¬ 
bate court has jurisdiction only of 
legal claims against estate.—Allen 
v. King, 251 N.W. 329, 265 Mich. 306. 

(2) Under the statutes of other 
jurisdictions, the probate court is 
vested with equitable jurisdiction 
and may pass on equitable or legal 
claims. 

Ill.—Foreman State Trust & Savings 
Bank v. Tauber, 180 N.E. 827, 348 
Ill. 280, affirming In re Tauber’s 
Estate, 262 Ill.App. 614. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

24 C.J. p 376 note 12 [cj. 

Partnership liquidation expenses 
Surrogate's court has power to de¬ 
cide whether decedent’s estate is li¬ 
able for liquidating expenses of part¬ 
nership, even though it becomes nec¬ 
essary to have accounting of partner¬ 
ship.—In re Belden's Will, 256 N.T.S. 
162, 143 Misc. 159. 

Approval of allowance ' Or rejection 
by representative see erupts 5 426. 
Power of surrogate to order liqhida- 
1 tkxn of partnership on presentation 
- of claim against estate see supra 
$ *4971 

Tort claims 

Mieh>—Chabrer v. Pagd, 299> N.W. 82. 
298 Mich. 278. - “ ' ’ ' 

Probata jodge in vacation cahoot 
’allow claims* * ** 
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Federal courts in equity have jurisdiction to es¬ 
tablish the claim of a foreign creditor against the 
estate of a decedent by a decree to that effect. 90 

Taxes assessed against the executor need not be 
allowed as other claims by the probate court. 91 

Special proceeding on funeral expenses and attor¬ 
ney's fees. Statutes in some jurisdictions provide 
for a special proceeding instituted in the probate 
court to pass on and determine claims for funeral 
and burial expenses, 92 and attorney’s fees arising 
out of the administration of the estate. 93 


Miss.—Murphy v. Harris, 48 So. 232, 
93 Miss. 286. 

Mo.—Dingle v. Pollick, 49 Mo.App. 
479. 

N.M.—Chaves v. Perea, 2 P. 73, 3 N. 
M. 71. 

Presentation "by representative in he- 
half of claimant 

Where a claim against an estate 
was erroneously presented to the 
probate court for allowance by the 
administrator, instead of by claim¬ 
ant, accompanied by the affidavit re¬ 
quired by statute, a judgment of the 
probate court allowing the claim and 
directing its payment out of the as¬ 
sets of the estate was void for want 
of jurisdiction.—Jenkins v. Morrow, 
109 S.W. 1061, 131 Mo.App. 288. 
Right of representative to present 
claim on behalf of claimant see 
supra § 410. 

86. Mo.—Thompson v. Thompson, 
App., 217 S.W. 863. 

24 C.J. p 377, note 13. 

Administration expense distinguished 

Charges against an estate arising 
and paid in the course of the admin¬ 
istration may be allowed at final 
settlement under Rev.St.1909 § 239, 
and are not within § 230, requiring 
allowance before payment.—Thomp¬ 
son v. Thompson, supra. 

Necessity for allowance 

Ho claims are recognized against a 
dead man's estate except such as 
have been allowed by the probate 
court or established by some other 
court of competent jurisdiction, and 
duly classified by the probate court. 
—Curlee Clothing Co. v. Boxer, Mo. 
App., 51 S.W.2d ' 894—Koelling v. 
Citizens', Bank .of Warrenton, l£o. 
App., 237 S.W. 176, judgment quashed 
on. pther gropuds State ex rel. Citi¬ 
zens' Bank of Warrenton v. Allen, 
. 247 J&.W. 411, ^96 Mo. 636, followed 
in Koeiling v. Citizens' Bank of War¬ 
renton, App., 237 S.W. 182, and 
Stadtman v.* Citizens^ Bank of War¬ 
renton, App.,' 337; S.W. 182, opinion 
quashed on, o$jfcsr &W* 

411, 296 ,M<>t 636*. opinio^^oonforpied 
to, App;, 249 3.W. lUS:.an*d 24? S.W. 
-3L119U, , ’ 


D.C.—Miniggio v. Hutchins, 43 
App.D.C. 117. 

88. Wis.—In re Kelly's Estate, 198 
N.W. 280, 183 Wis. 485. 

89. Iowa.—Schroeder v. District 
Court of Iowa in and for Benton 
County, 239 N.W. 806, 213 Iowa 
814. 

90. Minn.—Connecticut Mut. L. Ins. 
Co. v. Schurmeier, 136 N.W. 1, 117 
Minn. 473, Ann.Cas.l913D 462. 

24 C.J. p 377 note 15. 

91. Mo.—State v. Packard, 157 S.W. 
598, 250 Mo. 686. 

92. Who may Institute 

Undertaker not paid within speci¬ 
fied period after grant of letters may ! 
institute proceedings.—In re Lanza's 
Estate, 266 N.Y.S. 710, 149 Misc. 95. 

Conditions precedent 

The conditions precedent to grant¬ 
ing of summary relief are demon¬ 
strations that representative has re¬ 
ceived moneys applicable to the pay¬ 
ment of claims, that the representa¬ 
tive admits the validity of the claim 
and the reasonableness of the 
amount.—In re Lanza's Estate, su¬ 
pra. 

Sufficiency of petition 

(1) Allegation that petitioner be¬ 
lieved funds on deposit to credit of 
estate were sufficient to satisfy claim 
held insufficient showing that repre¬ 
sentative received moneys applicable 
to payment of the claim.—In re Lan¬ 
za's Estate, supra. 

(2) Allegation of petition for sum¬ 
mary payment of funeral bill that 
administrator's attorney stated that 
surety refused to permit payment 
held not to show that administrator 
had admitted validity and reason- 

- iableness of claim.—In re Lanza's Es¬ 
tate, supra. 

Representative's failure to join issue 
(1> Failure of representative to 
appear or answer does not deprive 
the' probate court of jurisdiction to 
hear application.—In re Derry’s Es¬ 
tate, 291 N.Y,& 22, 161 Misc. 135. 

(2) In absence Joipder of issues 
, requisite} demonstration may be ad¬ 
duced* in planner similar to that em¬ 
ployed in, discovery proceeding in 


which no answer has been inter¬ 
posed, although in either event sur¬ 
rogate must determine merits of ap¬ 
plication.—In re Derry's Estate, su¬ 
pra. 

93. Cal.—In re McDonald's Estate, 
99 P.2d 1115, 37 Cal.App. 2d 521. 

Mo.—In re Waters’ Estate, App., 153 
S.W.2d 774. 

N.Y.—In re Smith's Estate, 18 N.Y. 
S.2d 381, 259 App.Div. 63, affirmed 
In re Smith's Will, 29 N.E.2d 937, 
284 N.E.2d 627—In re Starbuck's 
Ex'x, 231 N.Y.S. 378, 225 AppJDiv. 
689—In re Rosenberg's Will, 209 
N.Y.S. 315. 213 App.Div. 167—In 
re Shipman’s Estate, 189 N.Y.S. 
894, 116 Misc. 405, affirmed 192 N. 
Y.S. 950, 200 App.Div. 896, affirmed 
138 N.E. 422, 234 N.Y. 499. 

How proceedings instituted 

Proceeding thereunder for fixation 
of fees of attorneys for executor or 
administrator must be brought on 
by issuance of entirely new process 
specifically entitled in that proceed¬ 
ing and served on parties interested, 
not by motion.—In re Rosenberg's 
Estate, 284 N.Y.S. 260, 157 Misc. 490. 
Who may institute 

Under surrogate's court act, repre¬ 
sentatives of an estate of decedent 
have a correlative right with an at¬ 
torney employed by the representa¬ 
tives to institute proceedings to de¬ 
termine reasonable compensation of 
attorney.—In re Matheson's Estate, 
191 N.E. 842, 265 N.Y. 81—In re Bon- 
ynge's Will, 31 N.Y.S.2d 14. 

Proceeding exclusive 

Even if an attorney has a contrac¬ 
tual lien against the assets of" an 
estate for professional services ren¬ 
dered to the estate, that lien is not 
one which can be enforced in the 
surrogate's court.—In ra Shipman’s 
Estate, 189 N.Y.S. 894, 116 Misc. 466, 
affirmed 192 N.Y.S. 950, 296 App.Div. 
896, affirmed 138 NJBL 422, 234 K.Y. 
499. 

Definiteness of allowance required 

(1) Under some statutes the court 
may not fix a fee to be based <m. a 
future contingency.—In re, 

.aid's Estate*. .89 P.24 1115*, 27* -QaJ. 
App.2d 521* , 


the personal representative cannot pay any claims 
out of the assets of the estate until allowed by the 
probate court. 86 However, in the absence of stat¬ 
utory authority a probate court has no jurisdiction 
to direct the personal representative to pay a claim 
asserted against the estate. 87 

Jurisdiction of the probate court to determine 
claims against a decedent’s estate attaches on the fil¬ 
ing of a petition for probate of the wdll or for ad¬ 
ministration of the estate. 88 As to a particular 
claim, however, jurisdiction attaches on the proper 
filing or presentation of such claim. 89 

87. 



5 428 EXECUTORS AND 

b. Notice of Hearing 

Only such notice of the hearing on claims as Is 
required hy the applicable statutes must be given. 

Notice of the hearing on claims against the estate, 
and only such, must be given in accord with the ap¬ 
plicable statute. 94 Notice of the hearing does not 
serve to bring the representative or the estate into 
court, the estate being already in court. 95 

Claim of executor . While the probate court may 
order notice to parties in interest before proceeding 
to hear the claim of an executor against an estate, 
such notice is not a condition precedent to the 
court’s jurisdiction. 95 

Attorney fees. In special proceedings for fixing 
of attorney fees arising out of administration of the 
estate, notice of hearing to interested persons must 
usually be given. 97 Where an order was entered 
fixing the fee of an attorney appointed to represent 
minor devisees and legatees, as authorized by stat¬ 
ute, the mere fact that there had been no previous 
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account filed by the executor was insufficient to es¬ 
tablish want of notice of the application to fix such 
fee to all persons interested. 98 

Notice of adjournment . If proper notice of hear¬ 
ing on claims has been given, all persons are charged 
with notice of an adjournment. 99 

c. Hearing and Determination 

The hearing on a claim against a decedent’s estate 
in the probate court must be had at the time fixed by 
law. While the court is not bound by technical common- 
law rules, claims must be Judicially found on sufficient 
proof. 

The hearing on a claim in the probate court must 
be held within the time provided by law, 1 and a 
waiver by the administrator of notice of the presen¬ 
tation of a claim is not a consent to a hearing on 
such claim prior to the required time. 2 

In passing on claims the probate court is not gov¬ 
erned by the technical rules of the common law, 3 
or of pleading, 4 and is sometimes vested with equita- 


(2) The statutory allowance for 
attorneys' fees in estate proceedings 
should be a definite, fixed and cer¬ 
tain cash allowance, and not a per¬ 
centage of the value of assets re¬ 
covered or to be recovered, partic¬ 
ularly of assets which are not yet 
finally part of the estate and might 
not become or remain part of the 
estate.—In re McDonald’s Estate, 
supra. 

Future services sot considered 

Surrogate can determine compen¬ 
sation of attorneys only for services 
rendered, and not for services to be 
rendered.—In re Starbuck's Ex’x, 231 
N.Y.S. 378, 225 App.Div. 689. 

94. N.M.—In re Baeza’s Estate, 73 
P.2d 1851, 41 N.M. 708. 

Purpose of statute 

The statute barring claims against 
estates unless notice of hearing giv¬ 
en Within required time manifests 
intent to apprise administrator and 
probate judge of claims and facili¬ 
tate closing of decedent’s estates 
with safety.—In re Baeza's Estate, 
supra. 

Statute hr mandatory 

1#M .— In re Baesa's Estate, supra. 

Claim barred by failure to give 
timely notice. — In re Baeza’s Estate, 
supca. , 

JTofctoo to representative* 

(!) Under some statutes notice of 
the hearing must be given to the 
representative.—Schroeder v. District 
G@rn.Ft of Iowa In and for Benton 
County, 239 N.W. 896, 213 Iowa 824. 

(2) Where notice to the represen¬ 
tative is the only notice provided by 
the statute* notice to an heir Or other 
Interested person is not necessary.— 


In re Nicholson's Estate, 300 N.W. 
332, 230 Iowa 1191. 

(3) In the latter case, the probate 
court’s judgment allowing claims 
against estate is not invalid because 
heirs and legatees lacked notice of 
hearing.—Ware v. Farmers’ Nat. 
Bank of Danville, 24 P.2d 269, 37 N. 
M. 415. 

Who may make service 

Attorney for claimant held compe¬ 
tent to make service of notice of 
hearing on claim filed against estate. 
—Schroeder v. District Court of Iowa 
in and for Benton County, 239 N.W. 
806, 213 Iowa 814. 

Sufficiency of notice 

Under the New Mexico statute, 
sending copy of claim against es¬ 
tate to administrator, without giving 
notice of hearing on such claim un¬ 
til after lapse of year from date of 
administrator’s appointment is in¬ 
sufficient.—In re Baeza's Estate, 73 
P.2d 1351, 41 N.M. 708. 

95. Iowa.—Schroeder v. District 
Court of Iowa in and for Benton 
County, 239 N.W. 806, 213 Iowa 
814. 

Filing of claim gives court juris¬ 
diction of claimant and representa¬ 
tive.—Schroeder v. District Court of 
Iowa in and for Benton County, su¬ 
pra. 

96. R.L—Kenyon v. Hayhurst, 87 A. 
188, 35 B.L 380. 

97. N.Y.—In re Rosenberg’s Will, 
809 N.Y.S. 315, 213 App.Div. 187- 
In re Rosenberg’s Estate, 284 N.Y. 
S. 264, 257 Misc. 490. 

Srrffioteacy of notice 

The filing of an affidavit and the 
presence of the attorney of the ad¬ 
ministrator in where no ob¬ 


jection was made on behalf of ad¬ 
ministrator except as to absence of 
a written basis for motion for com¬ 
pensation for attorney’s fees, which 
was supplied by filing of affidavit, 
sufficiently complied with statute as 
to petition and notice relating to 
compensation of attorney.—In re 
Mioducki's Estate, 12 N.Y.S.2d 83, 
257 App.Div. 909, motion denied 14 
N.Y.S.2d 496, 257 App.Div. 1044. 
Charges allowed directly to attorney 
Fact that fees to attorney are 
made part of expense and cost of 
administration, and that such charg¬ 
es may be allowed directly to attor¬ 
ney and judgment obtained therefor 
on sufficient petition and sufficient 
evidence, does not and cannot dis¬ 
pense with giving of notice to all 
parties interested in the filing of the 
motion or request for such, allow¬ 
ance.—In re Waters’ Estate, Mo.App., 
153 S.W.2d 774. 

98- Cal.—In re Carpenter, 80 P. 
1072, 146 Cal. 661. 

99- Mich.—Gilbert v. Taylor’s Es¬ 
tate, 211 N.W. 663, 237 Mich. 225. 

1. Mo.—State v. Pratt, 170 S.W. 418, 
183 Mo.App. 209. 

2. Mo.—State v. Pratt, supra. 

3. Ill.—Hoblit v. Sandmeyer, 166 Ill. 
App. 431. 

Substance, not form, is looked to 
by court In its consideration of 
claims.—Albers v. Holsman, 7 N.E.2d 
161, 289 IH.App. 239. 

4. Mo.—Biebaart v. Hoehle’s Estate, 
App., Ill S.W-’2d 925. 

Proceedings as summary 

The purpose of the statutes requir¬ 
ing the probate court to hear and 
summarily determine demands 
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ble powers 5 thus enabling it to adopt equitable pro¬ 
cedure when equitable relief is required, 6 and where 
it appears that claimant is equitably entitled to the 
amount claimed it is proper to allow his claim. 7 

The court may require the presentation of evi¬ 
dence in support of the claim before passing there¬ 
on, 8 and a suspicious claim will be rejected unless 
supported by very strong proof. 9 Although a judg¬ 
ment allowing a claim may sometimes be entered 
after consent of the interested parties, 10 claims 
against decedents' estates must be proved by the 
claimant and judicially found. 11 

Claim of representative. Provision is sometimes 
made by statute for the appointment of an attorney 
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to represent the decedent’s estate where the person¬ 
al representative asserts a claim against it. 12 

Judgment for attorney fees. A judgment against 
a representative for attorney’s fees arising out of 
the administration of the estate when presented as 
a claim of the representative is not controlling on 
the probate court. 13 

d. Order or Decree and Record 

Entry of an order of allowance or disallowance is 
sometimes necessary, although under some statutes in¬ 
dorsement of the court's action on the claim is sufficient 
if it indicates the court's intent. 

The entry of an order or decree allowing a claim 
against a decedent's estate is sometimes made nec¬ 
essary. 14 The order should be against the executor 
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against estate without the form of 
peading is to make it easy for per¬ 
sons not learned in the law to pre¬ 
sent their demands against estates 
in prohate court.—Liebaart v. 
Hoehle's Estate, supra. 

5. Ill.—Foreman State Trust & Sav. 
Bank v. Tauber, 180 N.E. 827, 348 
Ill. 280, affirming In re Tauber's 
Estate, 262 Ill.App. 614—In re Ma¬ 
loney's Estate, 15 N.E.2d 932, 296 
Ill.App. 179. 

Iowa.—Ontjes v. McNider, 275 N.W. 
328, 224 Iowa 115. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

6. Ill.—In re Maloney's Estate, 15 
N.E.2d 932, 296 Ill.App. 179—In re 
Schmitt's Estate, 6 N.E2d 444, 288 
Ill.App. 250—In re Gillen's Estate, 
6 N.E.2d 257, 288 Ill.App. 436. 

Iowa.—Ontjes v. McNider, 275 N.W. 

328, 224 Iowa 115. 

24 C.J. p 377 note 20. 

Nature of proceeding 

The establishment of a claim in a 
probate proceeding is a law action, 
but the issue of existence of peculiar 
circumstances entitling claimant to 
equitable relief is tried by court as 
an equitable proceeding and is deter¬ 
mined by application of equitable 
principles.—Ontjes v. McNider, su¬ 
pra. 

7. Ill.—Hoblit v. Sandmeyer, 166 Ill. 
App. 431. 

8- S.D.—Harmdierks v. Smith, 227 
N.W. 845, 56 S.D. 173. 

9- La.—Richards v. McLain, 43 So. 
38, 118 La. 424. 

N.J.—In re Flaacke, Prerog., 64 A. 
1020, affirmed 73 A. 1117, 72 N.J. 
Eq. 944. 

N.Y.—In re DeForest, 104 N.Y.S. 342, 
119 App.Div. 782. 

U P. J„ p 377 note 24. 

10- N.M.—Woodson v. Reynolds* 76 

P.2d 34, 42 N.M. UU 

Interest of representative 

That president of creditor of de-. 


cedent’s estate was also president 
of trust company which was coex¬ 
ecutor of the estate, giving presi¬ 
dent substantially the same position 
as a coexecutor with a claim against 
the estate, did not render a consent 
judgment allowing creditor’s claim 
conclusively void, where trust com¬ 
pany took no part in negotiations for 
allowance of claim beyond executing 
a formal approval after heirs and 
widow individually and as coexecu¬ 
trix had signified their willingness 
to have it allowed.—Woodson v. Ray- 
nolds, 76 P.2d 34, 42 N.M. 161. 
Validity of agreement 

Agreement of creditor which had 
same president and directors as co¬ 
executor of debtor's estate to for¬ 
bear suit on its claim against the 
estate to waive its claim for advance 
payment of attorney's fees, to allow 
time for payment of principal debt, 
and to waive two years' interest 
thereon, was sufficient consideration 
for agreement of heirs of debtor to 
permit entry of a consent judgment 
allowing the claim; and that estate 
owed large sums to creditor did not 
establish that creditor and heirs 
were not dealing at arm’s length 
when heirs agreed to approve al¬ 
lowance of creditor's claim, so as 
to justify setting aside consent 
judgment on ground of violation of 
fiduciary relation, where there was 
no evidence that indebtedness was 
used to coerce the allowance of 
claim.—Woodson v. Raynolds, supra. 

XL Mich.—Caswell v. Stearns* 241 
N.W. 165, 257 Mich. 461. 

Concession by representative alone 
is insufficient to establish claim. 
Mich.—Caswell v. Stearns, supra. 

Okl.—Squire v. Stephenson, 81 P.2d 
668, 183 Okl, 1-32. 

Proof of value of services 

Plaintiff, seeking to recover for 
board, lodging, and care furnished to 
her deceased- father was not required 
to prove that she was to be paid a 
specific - amount merely because de¬ 


mand was presented in probate court 
in form which named that amount, 
where plaintiff did not allege or 
prove an agreement naming & spe¬ 
cific amount, but merely presented 
evidence showing that amount de¬ 
manded was reasonable value of 
services.—Liebaart v. Hoehle's Es¬ 
tate, Mo.App., Ill S.W.2d 925. 
Funeral expenses 

Uncontested application for pay¬ 
ments of funeral bills wherein pe¬ 
titioner alleged on information and 
believed that executrix had received 
money belonging to estate applicable 
to payment of claim could not be 
determined in absence of disclosure 
of pertinent facts, petitioner being 
under obligation to produce testi¬ 
monial proof regarding facts relevant 
to determination of amount properly 
expendable by estate for funeral 
expenses and present ability of ex¬ 
ecutrix to pay sum which might be 
allowed.—In re Derry's Estate, 291 
N.Y.S. 22, 161 Misc. 135. 

12. Ind.—-Powell v. Jackson, 111 N. 

E. 208, 60 Ind.App. 597. 

13. Colo.—People v. El Paso County 

Court, 219 P. 215, 74 Colo. 123. 

Allowance in. part is proper in the 

discretion of the court.—People v. El 
Paso County Court, supra. 

14. Ill.—Depue v. Heberling, 250 Ill. 

App. 82. 

Form of judgment 

Entry of judgment thaf legal firm 
recover certain sum from estate was 
erroneous, since claimant was not 
entitled to execution against estate, 
but, on allowance, executor should 
pay amount and report the same in 
his account.—Kern v. Heilker & Hail- 
ker, 10 N-E.24 1005, 56 Ohio App. 371. 
Signature of Judge 

The order of entry and allowance 
is sufficient, although not signed by 
the county Judge, where the claim 
appears on the schedule of claims, 
showing its allowance on the day 
fixed for hearing claims, and also 
on the entry book, in the bandwrit- 
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or administrator 15 for the allowance of the claim 
at an amount certain to be paid out of the assets of 
the estate, 16 or for the disallowance of the claim. 17 

Under statutes requiring indorsement on the claim 
of the action of the court thereon, any act in writ¬ 
ing sufficiently indicating the intention to approve 
or reject the claim is sufficient as regards the es¬ 
tate. 18 

Time of allowance . If the claim is timely filed 
see supra § 405, the time of its allowance at any 
time before final settlement is immaterial. 19 

Effect of failure of court to act . Under some 
statutes the failure of the probate judge to indorse 
his allowance or rejection on a claim within a des¬ 
ignated time after it has been presented to him is 
equivalent to a rejection, 20 but such a provision is 
not applicable to claims pending in the probate court 
on an order setting aside their former allowance by 
the administrator on objections by the heirs. 21 Un¬ 
der other statutes a court’s right to allow a claim on 
which no action had theretofore been taken is not 
affected if limitations have not run against the 
claim. 22 


Approval after rejection. It is usually held that 
a claim may be approved and allowed by a county 
judge after it has been rejected, either by nonac¬ 
tion or written indorsement, at any time before it 
is barred by limitations; 23 but, on the other hand, 
an order purporting to allow a claim after it had 
been disallowed by the personal representative has 
been held void. 24 

Effect of allowance or rejection of claim is con¬ 
sidered infra § 431. 

§ 429. - Set-Off 

Under some statutes claims of the decedent against 
a creditor of the estate must be asserted as a set-off 
by the representative in the proceedings to the claim of 
the creditor, or they may be barred. 

The statutes usually provide that, where a credit 
tor presents a claim to the commissioners, or to the 
court of probate, the personal representative may 
exhibit claims of the deceased as a set-off to the 
claim of the creditor, and the commissioners or the 
court shall ascertain and allow the balance against, 
or in favor of, the estate, as they shall find the 


ing of the county judge, showing 
the name of the claimant, the 
amount of the claim, and the amount 
allowed on such day.—McCormack v. 
McCormack, 73 N.W. 633, 53 Neb. 
355. 


not mature until thereafter, but the 
administrator had the right to make 
application to have the present val¬ 
ue of the obligations determined.— 
In re Larson's Estate, 293 N.W. 430, 
138 Neb. 544. 


15. IlL—West v. Krebaum, 88 Ill. 
263. 

24 C.J. p 377 note 25. 

16. Ind.—Maddox v. Maddox, 97 Ind. 
537. 

24 C.J. p 377 note 26. 

Conditional approval proper 

A judgment of probate court ap¬ 
proving claim against an estate was 
not vitiated by the fact that ap¬ 
proval thereof was subject to claim¬ 
ant’s release of a lien against de¬ 
ceased's homestead.—Price v. Smith, 
Tex.Clv.App., 109 S.W.24 1144, error 
dismissed. 

Oontingant or im matured claims 
<!) Under some statutes, in pro¬ 
ceeding for presentation of contin¬ 
gent oi&im, judgment should recite 
that 4 claim was contingent, and 
should order executrix in conform¬ 
ity with statute to retain sufficient 
estate to pay the claim, when it 
should become absolute, or if estate 
is Insolvent, to retain enough to pay 
tit pttfcportion to dividends of other 
creditors---O'Connor v.^ Lopefe ins¬ 
tate* * A.3d 554, 11* Yfc. 817. 


(3) Under a statute permitting al¬ 
lowance of a claim not maturing un¬ 
til after lapse of the statutory peri¬ 
od for filing claims and providing 
alternatively for immediate payment 
at discount or retention of sum or 
giving of bond for later payment, 
the allowance as a claim against es¬ 
tate of colessee of adjudicated in¬ 
debtedness for rent, insurance pre¬ 
miums, and taxes should be in ac¬ 
cordance with facts, and should not 
be of lump sum or sums payable 
as if already matured.—Jewell v. 
McFarland, 50 F.2d 939, 142 Kan. 469, 
clarifying In re Ross' Estate, 40 P. 
2d 330, 141 Kan. 40. 

Presumption of allowance 

A claim shown to have been filed 
after it was barred by limitations 
will not be presumed to have been 
allowed by the court unless that fact 
affirmatively appears on the record. 
—Janes v. Kruaswiok, 4$ P. 873, 8 
N.M. 345. 

Proceedings for enforcing payment 
aee infra 5 473. 

Street of prior order to retain funds 


Claims on n&bes execrated by 
detedent were property allowed w#ti» 
a provision that the- administrator 
‘SCtold* bar the dates according to 

tJfca kw of the notes* although the l-_ 

&6$ei§ were aofc'fca default 


of estate 

1 Where defendant Who has a claim 
against an estate ffies an answer Pc 
f which he sets there Is ir 

fhls hands for collOotion an amount 
aotera owing*48* th#' estate larges 


than the amount of his claim, and 
the commissioner reports that he will 
retain such claim out of the funds 
in his hands when collected, it is not 
error for the court, after the death 
of the one asserting the claim, to de¬ 
cree to his personal representatives 
on an answer filed for that purpose, 
the amount of the claim asserted by 
decedent, there being no proof that 
he in his lifetime collected and re¬ 
tained the amount, nor any conten¬ 
tion that the claim Is not a just 
charge against the estate.—Brown v. 
Cresap, 56 S.E. 603, 61 W.Va. 315, 
9 L.R.A..N.S., 997. 

17. Ill.—Johnson v. Gillett, 62 HI. 
358. 

Mich.—La Roe v. Freeland, 8 Mich. 
531. 

24 C.J. p 377 note 27. 

18. Cal.—Faias v. Superior Court 
in and for Alameda County, 24 P. 
2d 567, 133 Cal.App. 525. 

19. Colo.—Offill v. Routh, 244 P. 305, 
79 Colo. 150. 

2a N.I>.—Patrick v. Austin, 127 N- 
W. 109, 20 N.D. 261. 

24 C.J. p 378 note 37. 

2L Idaho.—Miller v. Lewiston Nat. 
Bank, 108 P. 9G1, 18 Idaho 12A 

22. Cal,—Faias v. Superior Court 
. in and - for Alameda County, 24 P- 

2d 567, 133 ■Cal.App. 525. 

23. N.IX—In re &n*th, 101 N.W. 

W, 13 KJD..5R ' • ■- 

24 C.J. p 378 note $9. ‘ ‘ 

24. OkL—In re Barnett, 

52 cm. 62 &. - 
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same to be. 25 Ordinarily, a claim not so asserted 
cannot subsequently be enforced against the credi¬ 
tor, or set off by the personal representative in an 
action to enforce an allowance against the estate. 26 
Where, however, the set-off to the claim is not as¬ 
serted by the representative because of lack of time¬ 
ly knowledge thereof and later assurances by claim¬ 
ant that it would be paid, the passage of time for an 
appeal will not bar an action by the representative 
against claimant. 27 

Under a statute requiring claimant to file an affi¬ 
davit that the claim is justly due and that there are 
no just counterclaims to the same, a demand against 
which there exists an equitable set-off or counter¬ 
claim may be adjusted in equity before it is allowed 
and paid out of decedent's estate. 26 


§ 430. - Setting Aside Allowance 

a. In general 

b. Who may attack allowance 

c. Time for application 

d. Grounds 

e. Proceedings 

a. In General 

The probate court generally hat power to set aside 
or amend the allowance or disallowance of a claim against 
a decedent’s estate. 

The probate court has, as a general rule, power 
to set aside or amend the allowance or disallow¬ 
ance of a claim against a decedent’s estate, 29 espe¬ 
cially where such allowance or disallowance was ob- 


25. Mich.—Krieger v. Cunningham, 

196 N.W. 328, 225 Mich. 290. 

Pa.—In re Eshenbaugh’s Estate, 174 

A. 809, 114 Pa. Super. 341—In re 

Newton's Estate, 9 Pa.Dist. & Co. 

182. 

24 C.J. p 378 note 41. 

Credits not owned by estate 

(1) Such set-off must be confined 
to claims of deceased, and cannot 
include demands which never be¬ 
longed to deceased.—Willard v. Fra- 
lick, 31 Mich. 431. 

(2) Where, at the audit of an ad¬ 
ministratrix's account, it appeared 
that decedent's wife had borrowed 
monfey of claimant at usurious inter¬ 
est for use in her business, and as¬ 
signed the business to decedent, who 
assumed the debt with claimant's 
consent, the court properly refused 
to allow the administratrix to set 
off usurious interest paid by the wife 
against the debt owed by decedent to 
claimant.—In re Li tie's Estate, 90 A. 
733, 244 Pa. 368. 

Claim barred by limitations 

(1) Under some statutes a claim 
barred by limitations cannot be al¬ 
lowed as a set-off.—In re McLouth's 
Estate, 287 N.W. 477, 290 Mich. 311, 
certiorari granted U. S. v. Shaw, 60 
S.Ct. 283, 308 U.S. 648, 84 LEd. 461, 
and reversed on other grounds 60 S. 
Ct. 669, 309 U.S. 495, 84 L.E£. 888. 

(2) A provision against allowance 
of 1 claims barred by limitations as 
a set-off does not deprive court of 
jurisdiction, but only permits claim¬ 
ant to urge limitations as in any or¬ 
dinary law suit.—In re McLouth's 
Estate, supra. 

'Other Items not deductible 

(1) Where decedent paid taxes on 
real estate 1 when due in accordance 
with decadent's obligation as eon- 
-taitted, in written agreement, on ter- 
: of -use and occupation of 
by deaths there could be 
ho< •proportionate ry by dece- 

tjCentt* lestfetdt-of the taxes iJms paid, 


since decedent's obligation to pay 
taxes prevailed during use and oc¬ 
cupation of the real estate and had 
no relation to the manner in which 
the use and occupation of the prem¬ 
ises might be terminated.—In re Sei- 
gle’s Estate, 28 N.Y.S.2d 563, 262 
App.Div. 879, modifying 26 N.Y.S.2d 
410, 176 Misc. 15. 

(2) In the absence of agreement 
by landlord to pay for unexpired 
term of insurance, on termination 
of use and occupation of premises 
by death of tenant, the proportion¬ 
ate part of insurance premium paid 
by decedent apportionable to such 
unexpired term could not be deduct¬ 
ed from amount due landlord from 
decedent's estate, since executors of 
decedent's estate might have can¬ 
celled insurance on termination of 
use and occupation.—In re Seigle's 
Estate, supra. 

(3) Other items see 24 C.J. p 378 
note 41 lc]. 

26. Vt.—Bliss v. Little, 22 A. 13, 

63 Vt. 86. 

24 C.J. p 379 note 42. 

Damages for defective casket 

Where executrix of decedent's es¬ 
tate approved and allowed claim ac¬ 
companied by statutory affidavit that 
it was just and that all legal offsets, 
payments, and credits known to af¬ 
fiant were allowed, claim was filed 
and listed on claim docket, and coun¬ 
ty judge allowed, approved, and clas¬ 
sified it after ten days on ground 
that no objection thereto had been 
filed, executrix could not recover on 
siet-off and counterclaim for damages 
because of defective casket furnished 
by funeral director suing for balance 
due for expertises of decedent's fun¬ 
eral.—Neal v. Beck Funeral Home, 
Tex.Ctv.App.,, 131 S.W.2d 778, error 
dismissed. 

27. Mich—Krieger vl Cunningham, 

i 196 &W, 328, 335 Mick 296. , 

Beli ef in. egntty 

Where the representative relies on 

0239 


the assurance of the creditor and 
omits to assert a proper set-off to 
the claim before the commissioners, 
so that the set-off becomes barred 
and the time for renewing the com¬ 
mission expires, the acts of claimant 
will be deemed a constructive fraud, 
and equity will grant relief.—Cut¬ 
ting v. Cutting, 106 A. 911, 91 Vt. 
395*. 

28. U.S.—Schwarz v. Harris, IX C. 
Or., 206 F. 936. 

29. Cal.—Bryant v. Superior Court 
in and for Joaquin County, 61 P. 
2d 483, 16 Cal.App.2d 556—In re 
Wilson's Estate, 275 P. 977, 97 Cal. 
App. 529. 

Colo.—Haley v. Austin, 223 P. 43, 74 
Colo. 571. 

Ill.—Schmalz v. Strang's Estate, 19 
N.E.2d 203, 293 Ill.App. 427—Depue 
v. Heberling, 250 Ill.App. 82. 

Minn.—Walker's Estate v. Mercer, 
236 N.W. 485, 183 Minn. 325. 

Pa.—In re Crawford's Estate, 26 Pa. 
Dist. & Co. 186, 49 Mo-ntg.Co. 346, 
affirmed 184 A. 1, 321 Fa. 131. 

Tex.—First Nat. Bank v. Driver, Civ. 

App., 31 S.W.2d 860. 

24 C.J. p 379 note 45. 

Inherent power 

The court has inherent power to 
correct or amend its own order or 
decree or its records. 

Ark.—Page v. Ralph, 17 S.W. 365, 55 
Ark. 52. 

Mo.—Ritchey v. Withers, 72 Mo. 556. 
Pa.—Schwartz's Estate, 2 Wbodw. 
393. 

24 C.J. p 378 notes 34, 35. 

Allowance of attorney's fees 

In Missouri the allowance of at¬ 
torney's fees in administration is not 
governed by statute covering claims 
generally, but by statute not provid¬ 
ing for rehearing oar new trsaL^Sfeafce 
ex reL Zeppenfeld v. Calhouiv* 2S9 S. 
W. 188, 219 MhApPw 48X •; .* : 

Particular const - ’•>. Ct 

An alkawa ne& aaad apprb&hl bf a 
by the Admlnisteabey and the 
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tained ex parte, 30 an application for such relief con¬ 
stituting a direct attack. 31 

A suit in equity may also be maintained to set 
aside for fraud an order or decree of the probate 
court allowing a claim against a decedent’s estate, 32 
and the statutory remedy for the vacation of the al¬ 
lowance in the probate court is not exclusive, but 
concurrent with the remedy afforded by such a 
suit. 33 It has been held, however, that for a bill 
in equity to lie the other available remedy of ap¬ 
peal must be exhausted. 34 

By representative . An administrator who has dis¬ 
allowed a claim may afterward, it has been held, re¬ 
voke his action, and allow' it, 25 and, conversely, if 
he has allowed a claim he may later reject it. 36 
However, it has also been held that, where the ad¬ 
ministrator has allowed a claim in full, he cannot 
withdraw such allowance by protesting against an 
approval thereof by the court. 37 

b. Who May Attack Allowance 

Persons interested in the estate, such as the repre¬ 
sentative, or heirs, devisees, legatees, and distributees, 
may attack the allowance if injuriously affected thereby. 


Heirs and devisees, 38 and distributees and lega¬ 
tees, 33 and others interested in decedent's estate, 40 
as well as personal representatives, 41 may move to 
have an allowance set aside on proper grounds, 
when injuriously affected thereby, no matter how 
small their interests in the estate may be. 

A purchaser of land of the estate from heirs is 
entitled to be heard on the application as one ad¬ 
versely interested to the claimant. 42 

A receiver of decedent’s estate represents the in¬ 
terests of the creditors as well as of the estate, and, 
if a motion by the receiver to set aside an order of 
the surrogate granting allowances out of the estate 
is denied, the motion cannot be renewed by the cred¬ 
itors or any one of them without leave of court. 43 

c. Time for Application 

The proceedings to set aside or amend the allowance 
or disallowance must usually be instituted within the 
time fixed by any applicable statute. 

Proceedings to vacate or amend an order of al¬ 
lowance of claims must be brought within the time 
limited by statute if there is any statute applicable 
thereto, 44 otherwise it has been held that they must 


chief justice of the county court can 
be set aside or nullified only by an 
original proceeding commenced in the 
district court for that purpose; it 
cannot be done by the county court- 
—Swan v. House, 50 Tex. 650—24 C. 
J. p 370 note 45 [h]. 

Judgment on disputed claims see in¬ 
fra S 454. 

30. Iowa.—In re Nicholson's Estate, 
-300 N.W. 332, 230 Iowa 1191—In 
re Sterner's Estate, 277 N.W. 366, 
224 Iowa 605. 

Kan.—Beach v. Norris, 274 P. 256, 
127 Kan. 619, rehearing denied 275 
P. 10S0, 128 Kan. 40—Gift v. Len¬ 
non, 218 P. 996, 113 Kan. 467, 114 
Kan. 322. 

Or.—In re Mead's Estate, 26 P.2d 
1103, 1107, 145 Or. 150, citing Cor¬ 
pus Jtuia 

24 C.J. p 379 note 46. 

31. Iowa.—Rabbett v. Connolly, 133 
N.W. 1060, 153 Iowa 607—In re 
Douglas, 117 N.W. 982, 140 Iowa 
603. 

32. Mo.—Pee tors v. Schultz, 254 S. 
W. 132, 300 Mo. 324—St Louis 
Fire & Marine Ins. Co. v. Wago¬ 
ner, App., 119 S.W.2d 1007—Mur¬ 
phy v. Farmers* Bazik of Conway, 
APP,, 11 S.W.2d 1066. 

Tex.—Price v. Smith, Civ.App., 109 
S-W r 2d 1144, error dismissed. 

U p 379 note 47. 

Maft fee mr of defense insufficient in 
equity suit—Peelers v. Schultz, 354 
aw, 182, 200 Mo. 324. 

33. Ma—H&nne v. Walkers* 47 SLW. 

..2d 2,24-Mo.App* &10. 

1% ii'CtJ. p 279 note 48. - 


34. Tex.—Price v. Smith, Civ.App., 
109 S.W.2d 1144, error dismissed. 

Justification for nonaction 

Where probate court in approving 
claim had jurisdiction of persons and 
subject matter involved, unsecured 
creditors seeking to have order ap¬ 
proving claim set aside in equitable 
proceedings at a subsequent term 
were required to excuse their failure 
to appear and contest claim and to 
appeal to district court, in addition 
to showing a meritorious defense.— 
Price v. Smith, supra. 

Bill of review not substitute for ap¬ 
peal 

To set aside by bill of review a 
probate court judgment approving 
claim, a showing of judicial error 
or mistake is insufficient, and allega¬ 
tions of irregularities are immateri¬ 
al, since a bill of review may not 
be used as a substitute for an ap¬ 
peal.—Price v. Smith, supra. 

35. Conn.—Husted v. Hoyt, 12 Conn. 
166. 

38. Ohio.—Weber v. Kohn, 19 N.E. 
2d 534, 66 Ohio App. 64. 

37. Tex.—Hensel v. International 
Bldg. & Loan Ass'n, 26 S.W. 116, 
85 Tex. 215. 

38. Cal.—In re Norins' Estate, 108 
P,2d 64, 41 Cal.App.2d 933. 

III.—Schmalz v. Strang's Estate, 19 
N.E.2d 203, 298 IIl.App. 427. 

Ind.—Rodebaugh v. Rodebaugh, 138 
N.m 268, 79 In&App. 324. 

Iowa.—In ’ re' Baker's Estate, 285 N. 

W. 641, 226 Iowa tdfj* 

>24 CJ. p 872 note 51*. 
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33. Ill.—Sherman v. Whiteside, 60 
N.E. 838, 190 Ill. 576. 

24 C.J. p 379 note 52. 

4a Colo.—McLaughlin v. Rote, 163 
P. 841, 62 Colo. 505. 

41. Iowa.—In re Nicholson's Estate, 
200 N.W. 332, 230 Iowa 1191. 

24 C.J. p 379 note 52. 

42. Kan.—Gift v. Lennen, 218 P. 996, 
113 Kan. 467, 114 Kan. 322. 

43. N.T.—Irving Nat. Bank v. Ker- 
nan, 3 Redf.Sifrr. 1. 

44. Minn.—In re Jordan's Estate, 
271 N.W. 104, 199 Minn. 53. 

24 C.J. p 380 note 55. 

Irregularities patent of record 

Motion to set aside probate court's 
judgment allowing claim for burial 
expenses, made within nine months 
after judgment was rendered, was 
timely, since proceeding constituted 
direct attack upon judgment, which 
could be attacked at any time with¬ 
in three years, especially where ir¬ 
regularities were patent of record.— 
In re Graves' Estate, Mo.App., 73 S. 
W.2d 844. 

Statute construed 

(1) Under a statute providing that 

a petition for a retrial in the county 
court "shall be filed . . . with¬ 

in one year after the act complained 
of," it is not essential that the peti¬ 
tion be acted upon and determined 
within such year.—In re Lehmann’s 
Estate, 197 N.W. 183 Wis- 21. 

(2) That one of several petitioners 
for a retrial of allowed claims had 
notice of the order of allowance didi 

■ not affect the right of the other, pe- 
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be brought within a reasonable time. 45 In some ju¬ 
risdictions a suit in equity may be instituted after 
lapse of the statutory period for a motion in the 
probate court, if founded on fraud in procurement 
of the allowance discovered after lapse of such stat¬ 
utory period. 46 

Except as statute may otherwise provide, 47 the 
discretionary power of the probate court to amend 
or vacate its own orders or judgments continues 
during, and only during, the term at which such 
orders or judgments were rendered, 48 and after that 
time the court can act in respect of the matter only 
according to fixed principles of law. 49 Unless a mo¬ 
tion to vacate made at a subsequent term presents 
some of the grounds enumerated in the statute it 
cannot be granted. 50 In some jurisdictions, howev¬ 
er, the probate court, in the exercise of its equitable 
jurisdiction, has power to entertain a motion at a 
term subsequent to that in which the order of allow¬ 
ance or disallowance was entered, if fraud or mis¬ 


take has intervened. 51 

In some states the allowance may be vacated at 
any time while the estate remains unsettled, 52 and a 
mistake may be corrected by equitable proceedings 
even after final settlement and discharge of the rep¬ 
resentative. 53 

cL Grounds 

Suitable grounds for correcting or vacating an order 
of allowance or disallowance must exist- Valid grounds 
arc want of Jurisdiction in making the ordbr, fraud or 
mistake in its procurement, and lack of proper notice 
of the hearing. 

To warrant correcting, vacating, or setting aside 
of the order of allowance or rejection adequate 
ground therefor must appear. 54 That the order of 
the court is in excess of its jurisdiction is a suffi¬ 
cient ground for vacation thereof. 55 Other grounds 
are that the order or judgment was procured by 
fraud or misrepresentation, or through mistake, sur¬ 
prise, or excusable inadvertence or neglect, 56 that 


titioners to proceed as against the 
objection that the limitation period 
prescribed by the statute had run. 
—In re Lehmann’s Estate, supra. 

45. Cal.—Bryant v. Superior Court 
in and for San Joaquin County, 81 
P.2d 483, 16 Cal.App.2d 556. 

24 C.J. p 380 note 56. 

46. Mo.—Peeters v. Schultz, 254 S. 
W. 182, 300 Mo. 324—Murphy v. 
Farmers’ Bank of Conway, App., 
11 S.W.2d 1066. 

Caches not shown 

Mo.—St. Louis Fire & Marine Ins. 
Co. v. Wagoner, App., 119 S.W.2d 
1007. 

47. Ark.—Bright v. Johnson, 152 S. 
W.2d 540. 

However, in an earlier case it was 
held that determinations of the pro¬ 
bate court as to claims against an 
estate could not be reopened or set 
aside after term, except by a pro¬ 
ceeding in equity on the ground of 
fraud.—Hoshall v. Brown, 143 S.W. 
1081, 102 Ark. 114. 

48. Neb.—McGrew v. Humboldt 

State Bank, 84 N.W. 90, 60 Neb. 
716. 

Tex.—First Nat. Bank v. Driver, Civ. 
App., 31 S.W.2d 860—Krowietz v. 
Kneiski, .Civ.App., 236 S.W. 805. 

49. Neb.—McGrew v. Humboldt 

State Bank, 84 N.W. 99, 60 Neb. 
716. 

Tex.—Yeager v. Bradley, Civ.App., 
246 S.W. 688, error denied 278 S. 
W. 115, 114 Tex. 581. 

BO. Neb.—McGrew v. Humboldt 

State Bank, 84 N.W. 99, 60 Neb. 
716. 

24 C.J. p 380 note 61. 

Op. bill of review 

Where it did not appear , that UBse^ 
34 C.J.S.-16 ' 


cured creditors of estate were with¬ 
out knowledge of pendency of the 
administration or that they had been 
misled or prevented in any way from 
contesting claim or from appealing 
from decision approving allowance 
of claim, such creditors had con¬ 
structive notice of proceedings and 
were not entitled, long after pay¬ 
ment of claim, to set aside, by bill 
of review, order of probate court 
approving claim, on ground that they 
had no knowledge of approval there¬ 
of until after expiration of time for 
appeal.—Price v. Smith, Tex.Civ.App., 
109 S.W.2d 1144, error dismissed. 

KL. Ill.—Schlink v. Maxton, 38 N.E. 
1063, 153 Ill. 447, affirming 48 Ill. 
App. 471—Schmalz v. Strang’s Es¬ 
tate, 19 N.E.2d 203, 298 Ill.App. 
427—In re Roeske's Estate, 205 Ill. 
App. 366—In re Davids' Estate, 
198 Ill.App. 116. 

52. Iowa.—In re Nicholson's Estate, 

200 N.W. 332, 230 Iowa 1191. 

24 C.J. p 380 note 57. 

Before approval of final report 
Colo.—Koshir v. Snedec, 259 P. 4, 
82 Colo. 245. 

After time for appeal 

Minn.—In re Flewell, 276 N.W. 732, 

201 Minn. 407. 

53. Iowa.—In re Douglas, 117 N.W. 
982, 140 Iowa 603. 

54. Cal.—In re Nor ins’ Estate, 108 
P.2d 64, 41 Cal.App.2d 933. 

Iowa.—In re Nicholson’s Estate, 300 
N.W. 332, 230 Iowa 1191. 

N.M.—Woodson v. Raynolds, 76 P. 

2d 34, 42 N.M. 161. 

Order violating statute 
Colo.—Haley v. Austin* 223 P. 43, 74 
Colo. 571. 

Pailure of proof 

’The strict rules by which aom- 
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plaints in civil actions are tested 
do not control in the prosecution 
of claims against a decedent’s es¬ 
tate, and, if claimant has proved 
enough of the facts alleged to make 
out a cause of action for the relief 
granted a judgment allowing it will 
not he set aside because claimant al¬ 
so alleged other facts by which he 
sought to recover on a particular 
theory and failed to prove them.— 
People’s Bank & Trust Co. v, Mills, 
139 N.E. 145, 193 Ind. 131. 

55. Cal.—Faias v. Superior Court in 
and for Alameda County, 24 P.2d 
567, 133 Cal.App. 525. 

Allowing claim filed too late goes 
to jurisdiction of probate court and 
is ground for vacating order.—In re 
Flewell, 276 N.W. 732, 201 Minn. 407. 

Back of oath or verification of 
claim as required by statute is ju¬ 
risdictional defect.—St. Louis Fire & 
Marine Ins. Co. v. Wagoner, Mo.App., 
1*19 S.W.2d 1007. 

56- Ark.—Bright v. Johnson, 152 S. 
W.2d 540. 

Cal.—Bryant v. Superior Court in 
and for San Joaquin County, 61 P. 
2d 483, 16 Cal.App.2d 556. 

Colo.—Koshir v. Snedec, 259 P. 4, 82 
Colo. 245—Haley v. Austin, 223 P. 
43, 74 Colo. 571. 

Ill.—Schmalz v. Strang's Estate, 19 
N.E.2d 203, 298 IlLApp. 427—Depue 
v. Heberling, 250 IlLApp. 82. 
Iowa.—In re Nicholson’s Estate, 300 
N.W. 332, 230 Iowa 1191. 

Minn.—Walker’s Estate v. Mercer, 
236 N.W. 485, 183 Minn. 325. 

Mo.—Viehmann v. Yiehpoann, 259 S. 
W. 565y 298 Mo. 356—In re Graves’ 
Estate, App., 73 S.W.2d 844—Han- 
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proper notice was not given to the personal repre¬ 
sentative or the creditors of the estate, 57 or that no 
proper hearing was had on the claim. 58 It has been 
held, however, that the order cannot be assailed by 
an heir who was not the representative, on the 
ground of no notice, unless it be proved that the 
claim was allowed through fraud or collusion. 59 

Where an administratrix with the will annexed 
has told the beneficiaries under the will that she 
would not assert any claim against the estate, and 
afterward, without notice, filed a personal claim 
which was allowed, equity will set the allowance 
aside. 50 

Claim barred by limitations. The mere fact that 
a claim was barred by the general statute of limi¬ 
tations when allowed has been held to be no ground 
for setting aside an allowance thereof, 51 particular¬ 
ly where the personal representative had not availed 
himself of such plea. 52 However, there is also au¬ 
thority for the view that the fact that a claim was 
barred by limitations is a sufficient reason for set¬ 
ting it aside at the suit of the heirs. 53 


Newly discovered evidence. Where the allow¬ 
ance or disallowance of a claim is sought to be set 
aside on the ground of newly discovered evidence, 
it should be shown why such evidence could not with 
due diligence have been furnished earlier; and to 
be available as a ground for reopening the case such 
evidence should be controlling and not cumulative 
only. 64 

e. Proceedings 

Applicable statutes determine the procedure !n ap¬ 
plications to amend or vacate an order of allowance or 
disallowance as to such matters as notice, allegations, 
proof, etc. 

The proceedings to amend or vacate an order of 
allowance or disallowance are determined by the ap¬ 
plicable statutes, if any. 55 

Motion or application. It has been held that the 
only mode of vacating an order of allowance is by 
a proceeding on proper notice to claimant. 55 Un¬ 
der some statutes, however, the allowance may be 
set aside on an ex parte application 57 or on mo¬ 


no v. Watters, 47 S.W.2d 182, 226 
Mo. App. 810. 

24 C.J. p *60 note 62. 

What oosjrtitTrles fraud or mistake 
(1) The "fraud, collusion or mis¬ 
take** which will authorize setting: 
aside a judgment or adjudication 
allowing a claim against an estate 
tnvust he such as prevented a proper 
trial and must be extrinsic or col¬ 
lateral to matter directly involved in 
adjudication and not intrinsic in 
character and such as inheres in ad 
judication rendered. 

Iowa.—In re Nicholson's Estate, 600 
N.W. 882, 280 Iowa 1101 
Minn.—In re Jordan's Estate, 271 N. 
W 104, 1»> Milm. 68. 

(tJ Maiters inspecting attorney’s 
fees In mmmtctfcm with claims, the 
statute 'Mf limitations, and whether 
etafenS i were third class, were 
“questions of law**. and ' not “mis¬ 
takes of fact**, within statute provid- 
log that mistakes ha settlements of 
an executor's accounts may he eoi> 
•aacted- hi probate court at any time 
before executor's settlement and 
discharge.—In m Nichola^in’s 1 Estate, 
supra;- 4,1 - j : •" 

< <*> • «* claim 

estate by adoohjtstratwr Waa 
-ii miuB nMent ttet ks- 
feeeaaae: ailowaaoe -was 
t&mm eHUaev'Trts vnot 

■ *>; 'nMs£eSm< wMw*- * m*m* 
i mm m,* ,mm. <w> 



fraud related to merits of cause and 
was “intrinsic” rather than “extrin¬ 
sic** fraud.—Price v. Smith, Tex.Civ. 
App,, 100 S.W.2d 1144, error dis¬ 
missed. 

^allure to disclose material matters 

An order for allowance of compen¬ 
sation to attorneys for performance 
of will should have been set aside 
to the end that, on resubmission, 
court may have before it all ma¬ 
terial matters, rather than a part of 
them, and the end that the beneficia¬ 
ries objecting to the allowance have 
their day in court, where there were 
material and important issues re¬ 
specting the proper amount of com¬ 
pensation concerning which the court 
was not informed or as to which the 
executor failed to call the court’s 
attention.—In re Sehropfer’s Estate, 
281 N*W. 1*0, 225 Iowa 576. 

57. Iowa.—In re Sterner*® Estate, 
277 N.W. 360, 2*4 Iowa 605. * 

Man.—Gift v. Iiennen, 218 P. 996, 113 
Kan. 467, 114 Kan. 322. 

24 C.J. p 880 note 63. 

Mffect of insufficient notice 

Where the notice of hearing re- 
q&itod by statute was not given, the 
failure of claimant to appear was- ex- 
cusah*ew-^In re Stroup, 166 N.W. 1M, 
40 &D. *7. 

f ®®- ro Sterner*s Bsta 

*77 Xm { 866, t*4 Iowa 608. 

■< ■ *€> ,n hl&rt + Kr v * • 

5m. lowa.^—In re * Rinnan’s * Estate, 

885 W.W. |gw* Wy.>n0. ' 

Kki,■ Marshall^ i ••130 
P* 26, 56 Colo. 214. r 1 


L, Ark.—3Pyer ^ IStl tw£$ r, rt ^ ' 

■, T Mi 


Mich.—Shurbun v. Hooper, 40 Mich. 
503. 

24 C.J. p 380 note 65. 

62. Ill.—Marshall v. Coleman, 58 N. 
E. 628, 187 I1L 556, modifying 89 
Ill.App. 41. 

63. Neb.—In re Brusha, 126 N.W. 
1079, 87 Neb. 254. 

Tex.—Bloom v. Oliver, 120 S.W. 1101, 
56 Tex.Civ.App. 891. 

24 C.J. p 381 note 67. 

64* Cal.—Williams v. Price, 11 Cal. 

212 . 

Iowa.—McDaniels v. Van Fosen, 11 
Iowa 195. 

R.I.—Bowen v. Steere, 6 R.I. 251. 
Discretion, of court 

Where witnesses for whose pro¬ 
duction continuance was granted did 
not appear at hearing of applicant's 
claim against estate, no application 
was made for continuance after 
claimant’s counsel received letter 
from them stating that they could 
furnish valuable evidence for claim¬ 
ant, and their affidavits were not 
produced on hearing of application, 
after decision disallowing claim, to 
reopen case apd grant further hear¬ 
ing to permit their production* co$^t 
Aid not abuse discretion in denying 
application.—Ih re f Dereg’s Will, 204 
N.W. 079, ,187 Wi®. 425. * 

It &w - 

S.IX- 


orin^ Estate, 108 

61 -MX ,'.K 
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tion. 68 If an order is made out of court and with¬ 
out notice allowing a claim against an estate, no no¬ 
tice of a motion to set it aside is necessary and 
claimant, who is ruled to pay back money which the 
court, under a clear mistake, has directed its com¬ 
missioner to pay him, is not prejudiced by a failure 
to notify him of the motion to correct the judg¬ 
ment. 70 

Where the probate court has equitable jurisdic¬ 
tion, it has been held that a formal bill in equity is 
not necessary, an oral motion supported by affida¬ 
vits being sufficient. 71 

It has been held that a notice of motion to open 
an order disallowing a claim can be properly served 
on the attorney for the administrator if this is done 
before an order of final distribution. 72 

Allegations . The facts or errors constituting the 
grounds for modifying or setting aside the order, 75 
and matters constituting a defense to the claim, 74 
must be alleged by applicant. As a general rule, 
where fraud or collusion is relied on, the facts con¬ 


stituting the alleged fraud must he set out; 75 and 
a petition to vacate the report of commissioners of 
an estate is fatally defective where it does not al¬ 
lege the date of decedent’s death or «>t the appoint¬ 
ment of the administrator, or whether the estate has 
been fully administered. 78 An affidavit following 
the language of the statute may be sufficient. 77 

An objection going to the sufficiency of the appli¬ 
cation to vacate the allowance of a claim should be 
raised by demurrer and not by motion to strike 
out. 78 

Proof . Since, as discussed infra § 431, an order 
of the probate court allowing or disallowing a claim 
has substantially the effect of a judgment, where 
proceedings are instituted to vacate such order or 
decree, the presumption is that the allowance was 
made on satisfactory vouchers and proofs, or that 
the claim was disallowed for want of sufficient evi¬ 
dence or some fatal irregularity, and the burden of 
proving otherwise is bn the party seeking to vacate 
the order or decree. 79 The moving party is not re- 


68. Cal.—In re Norins* Estate, 10S 
P.2d 64, 41 Cal.App.2d 933—Faias 
v. Superior Court in and for Ala¬ 
meda County, 24 P.2d 567, 133 Cal. 
App. 525. 

Iowa.—In re Metcalf’s Estate, 289 N. 

W. 739, 227 Iowa 9S5. 

Minn.—In re Flewell, 276 N.W. 732, 
201 Minn. 407. 

69. Cal.—Sullenberger’s Estate, 14 
P. 513, 72 Cal. 549. 

70. Ky.—Wilmes v. Thobln, 11 Ky. 
L. 678. 

24 C.J. p 381 note 70. 

71. Ill.—In re Davis’ Estate, 198 
HI. App. 116. 

72. S.D.—In re Stroup, 166 N.W. 
155, 40 S.D. 37. 

73. Iowa.—In re KInnan's Estate, 
255 N.W. 632, 218 Iowa 572. 

74. Iowa.—In re Kinnan’s Estate, 
supra. 

75* Ind.—Statelar v. Sample, 29 Ind. 
315. 

Mich.—Andrews v. Osborne, 123 N. 

W. 599, 159 Mich. 77. 

24 C.J. p 381 note 72. 

General allegations 

(1) Generally insufficient—In re 
Nicholson’s Estate, 300 N-W. 332, 
230 Iowa 1191. 

(2) If allegations are as specific 
as case permits* they may be suffi¬ 
cient.—McD&efclan v. Staples, 13 Wis. 
448. 

CkttudxKsion* 

A. motion to strike substitute ed- 
mduistrator^s objections to claim 
against decectentfs* ©state after allow¬ 
ance thereof, stating that lodgment 
allowing cMsa wet subject te *t-‘] 
attack made ©n it by ad- j 


ministrator, raised question of suf¬ 
ficiency of allegations of objections 
as to fraudf and collusion, so as to 
authorise striking of objections, 
which alleged fraud and collusion 
as conclusions, but did not allege 
facts supporting such conclusions. 
—In re Sterner’s Estate, 277 N.W. 
366, 224 Iowa 605. 

7a Vt.—In re Hayes, 71 A. 1047, 
82 Vt. 92. 

! 24 C.J. p 381 note 73. 

77. Mo.—King v. Stott*. 162 S.W. 
246, 254 Mo. 198. 

24 C.J. p 381 note 74. 

78. Iowa.—In re Douglas, 117 N.W. 
982, 140 Iowa 60S—Wattels v. Min- 
chen, 61 N.W. 915, 93 Iowa 517—Ir¬ 
win v. Yeager, 37 N.W. 136, 74 
Iowa 174. 

79* Iowa.—In re Kinnan’s Estate, 
255 N.W. 632, 218 Iowa 572. 

24 C.J. p 381 note 77. 

Allowance of claim by commission¬ 
ers on claims is sufficient prima facie 
to establish the claim.—Warren v. 
Sheehan, 120 N.W. 810, 156 Mich. 
432. 

Claim barred by limitation* 

Where it is sought to set aside 
the allowance of claims on the 
ground that they were barred by 
limitations mare proof that the 
claims themselves appeared on their 
face to he barred Is insufficient with¬ 
out evidence of the nonexistence of 
the facts or circumstances which 
would have taken the claims out of 
the operation of the statute at the 
■time;‘Whan they were allowed.— 
Mart v.. Panther, m S.W. 618, 42 
962, 

242 


Fraud or collusion 

(1) Applicant has burden to estab¬ 
lish collusion—In re Kinnan’s Es¬ 
tate, 255 N.W. 632, 218 Iowa 572. 

(2) The fact that claimant ob¬ 
tained an allowance of his claim for 
more than he was entitled to does 
not establish fraud in obtaining the 
allowance.—Davis v. Rhea, 119 S.W. 
271, 90 Ark. 261—24 C.J. p 381 note 
82. 

! (3) The allowance of an execu¬ 

tor’s claim against the estate may 
be held fraudulent, where It seems 
that it was such executor's intention 
to secure its allowance without the 
knowledge of the residuary legatee, 
since he filed it after the time fixed 
for the presentation of claims and 
without notice to the residuary lega¬ 
tee, although he was aware of its 
existence at that time and the claim 
as filed affords no light to any one 
who might dispute it—Fragd v. 
Fragd, 175 Ill.App. 246. 

Evidence sufficient 

(1) To show excusable neglect.— 
Walker’s Estate v. Mercer, 236 N.W. 
485, 183 Minn. 325. 

(2) To show fraud.—In re Graves' 
Estate, Mo-App.* 73 S.W.3d 844— 
Hanne v. Watters. 47 S.W.2d 13A 
226 Mo. App. 810—Murphy v. Farm¬ 
ers' Bank of Conway, Mo.App», U 8. 
W.2d 1066—Doud v, Lockett, Met 
App., 215 B.W. 76k 

yETi&eSLBO 

<t) To show untimely fili n g of 
claim. —la re Nicholson’s Estate** 6*6 
N.W. 332, 230 low* USL . * ( 

42) show afeseaoe of mmmr 
notice mo& -bwwtesg^lJi x* 3WW- 
aotfv Mafta&l ii* ~ 
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quircd to give such proof against the allowance as 
would be required to defeat the claim on a hearing 
on the merits, but only such a probable showing 
against the propriety of the allowance as will con¬ 
vince the court that the matter ought to be re¬ 
heard, 80 and it has been held that the court may 
set aside or modify the allowance of a claim against 
the estate approved by the administrator and al¬ 
lowed by the clerk in vacation without any evidence 
except what may be shown by the papers. 81 

Where the administrator makes no showing of 
facts in resistance of an application to set aside an 
order allowing his claim against the estate, the court 
may treat the application as true and grant relief. 82 

Affidavits may properly be filed in support of a 
motion by heirs of decedent to set aside an allow¬ 
ance of a claim against the estate. 83 

The statement of claim as filed and the objec¬ 
tions or defenses proposed thereto may be consid¬ 
ered by the court in determining whether allow¬ 
ance of a claim by default should be vacated. 84 

Effect of ruling. The ruling on a motion to va¬ 
cate an ex parte order allowing fees to the execu¬ 
tor and the attorney is not “res judicata,” on ob¬ 
jections to the final report of the executor’s ac¬ 
counts of the question of the reasonableness of the 
charges made and for which credit was taken in the 
final report. 85 

Determining -untidily of claim. If the allowance 
is set aside, the probate court has jurisdiction to de¬ 
termine on a hearing whether the claim should be 
allowed at all. 88 


§ 431 . - Effect of Allowance or Rejection 

a. By probate court 

b. By commissioners 

c. By personal representative 

d. Allowance or rejection of part of 

claim 

a. By Probate Court 

(1) In general 

(2) On claimant and representative 

(3) On heirs, distributees, and others in¬ 

terested 

(1) In General 

There is apparent diversity of holding on the effect 
of an allowance or disallowance of a claim against a 
decedent's estate as a final Judgment. 

There has been a diversity of holdings and state¬ 
ments with regard to the nature and effect of the 
allowance or disallowance of a claim against a de¬ 
cedent’s estate by the probate court, but basically 
its effect would seem to depend on the statutes un¬ 
der which the proceedings on the claim were held 
and on the purpose for which the question is raised. 
On the one hand it has been held that the allowance 
or disallowance of a claim against an estate by the 
probate court, either directly or by way of approval 
of the act of commissioners or the personal repre¬ 
sentative in reference to such claim, may not be re¬ 
garded as a final judgment in the strict sense of 
the term, 87 although for some purposes allowed 
claims may have the force and effect of a judg¬ 
ment, 88 and be prima facie evidence of their validi¬ 
ty. 89 On the other hand, it has been said to be the 


(3) To show fraud or mistake or 
excusable neglect or inadvertance. 
Mo.—Peeters v. Schultx, 254 S.W. 
182, 300 Mo. 324—Doud v. Lockett, 
App., 215 S.W. 769. 

N.M. —Woodson v. Raynolds, 78 P. 
2d 34, 42 N.M. 161. 

Wls.—In r® Von Nobel's Estate, 1 
N.W.2d 76, 239 Wi B. 233. 

SOt Mo.-Kin* v, Stotts, 162 S.W. 
246, 254 Mo. 198—Keele v. Keele, 
94 S.W. 775, 118 MaApp. 262. 

34 C.J. p 3S1 note 79. 

80U Iowa.—-Ordway v. Phelps, 45 
Iowa 279. 

82u Iowa.—la re Douglas, 117 N.W. 

983, 140 Iowa 603. 

JJtoeoo* of supporting affidavit* 
Where motion attacking ex parte 
order making allowance to executor 
and attorney for extraordinary serv¬ 
ices was sworn to, even though there 
were no affidavits attacked support¬ 
ing allegations of motion, in ab¬ 
sence of any attack thereon or any 
resistance thereto, under statute, ev¬ 
ery material allegation thereof would 


I be taken as true.—In re Metcalf’s 
I Estate, 289 N.W. 739, 227 Iowa 985. 

83- Iowa—Rabbett v. Connolly, 133 
N.W. 1060, 153 Iowa 607. 

84- Minn.—Walker’s Estate v. Mer¬ 
cer, 236 N.W. 485, 183 Minn. 325. 

85- Iowa.—In re Metcalfs Estate, 
289 N.W. 739, 227 Iowa 985. 

88. Mo.—King v. Stotts, 162 S.W. 
246, 254 Mo. 198. 

87- CaL—Paias v. Superior Court in 
and for Alameda County, 24 P.2d 
567, 133 Cal.App. 525. 

24 C.J. p 382 note 86. 

Mere acknowledgment of debt 

(1> Allowance of claim in probate 

court is not equivalent to an ordi¬ 
nary Judgment, but is mere acknowl¬ 
edgment of debt. 

Cal;—In re Naegely's Estate, 88 P.2d 
715, 31 Cal.App.2d 370—Hotel Park 
Central v„ Security First Nat. Bank 
of Lw Angeles, 59 P.2d 606, 15 
CaLApp.2d 293. 

Wash.-—In re Allen's Estate, 26 P.2d 
886; 175 Wash. 65—On re Parkes’ 
Estate, 172 P. 903, 191 Wash. 659. 

2 m 


88. Cal.—Medros v. Kohn, 229 P. 

873, 68 Cal.App. 367—Potts v. 

Mehrmann, 195 P. 941, 50 CaLApp. 
622. 

Kan.—Farmers State Bank of Potter 
v. Mitchell, 55 P.2d 423, 143 Kan. 
286. 

Mont.—In re Stevenson’s Estate, 289 
P. 566, 87 Mont. 486. 

Allowance in accord with statute 
is necessary to give it force as judg¬ 
ment.—Depue v. Heberling, 250 Ill. 
App. 82. 

As qualified judgment 

The allowance possesses character 
of a judgment only in a qualified 
sense, becoming absolute when the 
court orders the executor or adminis¬ 
trator to pay .—In re Naegely’s Es¬ 
tate, 88 P.2d 715, 31 Cal.App.2d 370. 

89. Cal.—Bryant v. Superior Court 

in and for San Joaquin County, 61 
P.2d 483, 16 Cal.App. 2d 556—Potts 
v. Mehrmann, 195 P. 941, 50 Cal. 
App. 622. * 

Pa.—Reicimer t; Redchner, 85 A. 877, 
237 Pa. 540. / 
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law generally that, in the absence of statute, an or¬ 
der of the probate court approving or allowing a 
claim against the estate, or rejecting the same, has 
the force and effect of a final judgment, if not ap¬ 
pealed from, 90 and some statutes expressly provide 
that the order of the probate court shall have the 
force and effect of a judgment, 91 although, as dis¬ 
cussed supra § 430, the court may in a proper case 
vacate its order or amend or correct the same. 

See^ the following subdivisions of this section for 
the effect of the allowance or disallowance on par¬ 
ticular persons. 

Collateral attack on the order is considered infra 


§ 432 and appeal therefrom infra § 433. 

Operation and effect of judgment on disputed 
claim see infra § 454. 

(2) On Claimant and Representative 

The allowance or disallowance of a claim against a 
decedent’s estate has been held to operate as an ad¬ 
judication binding on both the claimant and the estate 
if there has been a final and proper hearing on the claim. 

The proper allowance or disallowance of a claim 
against a decedent’s estate has been held to operate 
as an adjudication between claimant and the per¬ 
sonal representative, and to bind the latter and the 
estate equally with the former, 92 if the court has 


That nature and amount of claim 
were understood by executor and 
court is inferred.—In re Schnur’s Es¬ 
tate, Cal., 32 P.2d 970, modified on 
other grounds In re Schnurr’s Estate, 
89 P.2d 402. 

If ex parte, an order of the court 
allowing a claim is but prima facie 
correct. 

Iowa.—In re Nicholson’s Estate, 300 
N.W. 332, 230 Iowa 1191. 

Kan.—Beach v. Norris, 274 P. 256, 
127 Kan. 619, rehearing denied 275 
P. 1080, 128 Kan. 40. 

90. Kan.—Parsons v. M. E. McCabe 
& Son, 275 P. 173, 127 Kan. 847. 

Mich.—In re Brown’s Estate, 273 N. 

W. 436, 280 Mich. 176. 

N.M.—In re Field’s Estate, 60 P.2d 
945, 40 N.M. 423. 

Or.—In re Anderson’s Estate, 71 P. 

2d 1013, 157 Or. 365. 

Pa.—Pyles v. Bosler, 170 A. 897, 313 
Pa. 548. 

Merger of claim 

Allowance of claim is “judgment” 
in which claim is merged.—U. S. v. 
"Paisley, IXC.I11., 26 F.Supp. 237. 
Matters determined 

Probate court order allowing claim 
includes adjudication of all neces¬ 
sary supporting facts.—In re Lan¬ 
ders’ Estate, 283 P. 49, 34 N.M. 431. 
:2Tot mere quasi judgment 

Judgment of probate court allow¬ 
ing claim against deceased’s estate 
has force of “final judgment” of dis¬ 
trict court, as against contention 
that allowance of claim against es¬ 
tate is a quasi judgment and within 
control of court until final account¬ 
ing is made and approved.—In re 
Field’s Estate, 60 P.2d 945, 40 N.M, 
423. 

91. Ark.—Watkins v. Reed-Harlan 
Grocery Co., 115 S.W.2d 277, 195 
Ark. 905. 

Minn.—In re Jordan's Estate, 271 N. 
W. 104, 199 Minn. 53—-Walker’s 
Estate v. Mercer, 236 N.W. 485, 183 
Minn. 325. 

Tex.—Jones v. Wynne, 129 S.W.Sfd 
279, 133 Tex. 436J affirming, Civ. 
App., 104 S.W.M 141—Gregory v. 


Ward, 18 S.W.Sd 1049, 118 Tex. 526, 
modifying, Civ.App., 285 S.W. 935 
—Bowles v. Bell, Com.App., 270 S. 
W. 1013, reversing Bell v. Bowles, 
Civ.App., 258 S.W. 1924—Ricketts 
v. Alliance Life Ins. Co., Civ.App., 
135 S.W.2d 725, error dismissed, 
judgment correct—Price v. Smith, | 
Civ.App., 109 S.W. 2d 1144, error 
dismissed—Bell v. National Bank 
of Commerce of San Antonio. Civ. 
App., 102 S.W.2d 247, error refused 
—Yeager v. Bradley, Civ.App., 246 
S.W. 688, error denied 278 S.W. 
1115, 114 Tex. 581—Krawietz v. 

Kneiski, Civ.App., 236 S.W. 805— 
Fryckberg v. Scott, Civ.App., 218 S. 
W. 21, error refused. 

Nature of judgment 

The action of the probate court in 
approving or allowing a claim is in 
the nature of a proceeding in rem of 
which all parties in interest are re¬ 
quired to take notice.—Price v. 
Smith, Tex.Civ.App., 109 S.W.2d 1144, 
error dismissed. 

(2) It does not constitute a per¬ 
sonal judgment against the represen¬ 
tative, but operates only on assets 
of the estate over which the court 
has jurisdiction.—Reily v. Hare, Tex. 
Com.App., 280 S.W. 543, affirming 
Hare v. Reily, Civ.App., 269 S.W. 473. 
Absence of indorsement 

Statutory requirement for indorse¬ 
ment of approval on claim or at¬ 
tachment of written memorandum 
thereto is mere ministerial act so 
that absence thereof does not pre¬ 
vent approval entered on claim dock¬ 
et from having effect of final judg¬ 
ment.—Bowles v. Bell, Tex.Com.App., 
270 S.W. 1013, reversing Bell v. 
Bowles, Civ.App., 258 S.W. 892. 

Determination as to consideration 
Allowance of claim evidenced by 
notes was held to bar claim that 
notes were without consideration.— 
Croft v. Morehead, 293 S.W. 405, 316 
Mo. 1213. 

Sight of withdrawal 

* Heirs have the right to appear in 
the administration of an estate and 
contest applications to withdraw 
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claims which have been filed, approv¬ 
ed, and ordered paid.—Krawietz v. 
Kneiski, Tex.Civ.App., 236 S.W. 805. 

Split claim 

Where splitting of cause of action 
is prohibited, the allowance of a 
claim bars a subsequent claim based 
on the same cause of action, unless 
the defect is waived.—Gooldy v. Lav¬ 
ender, 16 S.W. 2d 681, 223 Mo.App. 
354. 

As res judicata 

Judgment allowing claims possess¬ 
es all the attributes of a judgment of 
court of general jurisdiction and is 
res judicata as to all issues properly 
belonging in the case.—Pierce v. 
Pierce, 122 S.W. 1147, 139 Mo.App., 
416—24 C.J. p 378 note 33. 

92. Iowa.—In re Nicholson’s Estate, 
300 N.W. 332, 230 Iowa 1191. 

Ohio.—In re Blue’s Estate, 32 N.E.2d 
499, 67 Ohio App. 37. 

R.I.—-V ennerbeck & Clase Co. v. 
Markham’s Estate, 173 A. 549, 550, 
54 R.I. 366, citing Corpus Juris. 
Tex.—Jones v. Wynne, 129 S.W.2d 
279, 133 Tex. 436, affirming. Civ. 
App., 104 S.W. 2d 141—Brooks v. 
San Antonio Joint Stock Land 
Bank, Civ.App., 154 S.W.2d 952, 
error refused. 

24 C.J. p 382 note 87. 

Burden, on estate to show that 
, claim was not properly allowed.— 
Potts v. Mehrmann, 195 P. 941, 50 
, Cal.App. 622. 

; To what claims applicable 

The rule that the allowance of 
I claims by the probate court is tanta¬ 
mount to a judgment applies only to 
such claims as were debts against 
decedent himself and not to expenses 
of the administrator, and the latter 
are not conclusively determined until 
final settlement and judgment there¬ 
on.—In re Erickson, 111 N.W. 356, 
78 Neb. 642. 

Assignment of 

Balance due on note which was 
executed by deceased in partial pay¬ 
ment of merchandise sold on open 
account, and which was reassigned 
to payee by pledgee after having 
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jurisdiction of the subject matter and the parties and 
there has been a final hearing on the claim. 93 So, 
when claims have been once allowed against the es¬ 
tate, payment can be enforced without any revivor 
against a new administrator. 94 

Effect on other remedies . The presentation and 
allowance of a mortgagee’s claim does not preclude 
a foreclosure action and holding the estate to a de¬ 
ficiency judgment, 95 nor docs the mere disallowance 
of part of a claim secured by mortgage, in the ab¬ 
sence of proof as to the ground of disallowance, 
bar proceedings to foreclose the mortgage. 06 So the 
filing and allowance of a claim do not constitute a 
waiver by claimant of his right to retain title to a 


chattel under a conditional sales contract, 97 nor 
do they affect an artisan’s lien that claimant other¬ 
wise has. 98 

On rejection of a claim from which order an 
available appeal was not taken, claimant is barred 
from prosecuting an independent action based on an 
inconsistent position which could have been deter¬ 
mined by the probate court. 99 However, the rejec¬ 
tion of a claim after presentation in due form does 
not prevent timely suit or other appropriate proceed¬ 
ing thereon. 1 An action to be instituted within a 
specified time thereafter is often claimant’s only re¬ 
course after rejection of his claim on presentation. 2 

Claim by representative . The allowance of a 


been allowed as claim against estate 
in favor of pledgee, was properly ad¬ 
judged a claim against estate in fa¬ 
vor of payee, notwithstanding previ¬ 
ous rejection of claim filed by payee 
for balance due on open account 
after deduction therefrom of cash 
payments made thereon and amount 
of such note.—In re Patterson's Es¬ 
tate, 54 P.2d 795, 189 Wash. 260. 

Effect on. other claims 

(1) Allowance of one claim does 
not affect right to recover on an¬ 
other. 

III.—Allen v. Allen's Estate, 217 Ill. 
App. 250. 

Wash.—In re Parke®’ Estate, 172 P. 

908, 101 Wash. €60. 

<2) The fact that no appeal had 
been taken from allowance of payee's 
claim for services rendered deceased 
had bo bearing on question of wheth¬ 
er checks executed by deceased had 
been issued for a valuable considera¬ 
tion, and did not preclude payee from 
recovering amount of cheeks from 
deceased's estate, where there was 
nothing to indicate that checks had 
any connection with payee's claim 
for services.—Wood v. Hubbard's Es¬ 
tate, 222 N.W. 229, 2S6 Mich. 444. 

After affirmance on appeal 

Where, in settlement of decedent's 
estate, an item of indebtedness 
against the estate was allowed by 
the commissioner of accounts and 
subsequently approved by the county 
court, and the county court was af¬ 
firmed, the allowance of the claim 
was res judicata.—Tyler v. Reynolds, 
197 782, m W.Va* 282. 

Protection, to r» ^ a if . fotfvw 

(2) Statute prohibiting discharge 
by representative Of claim against 
estate unless passed by probate court 

properly proved relieves represen¬ 
tative from liability if he pays claim 
on approval of court—dlawans v. 
Sheet* 88 F.M SIT; 1 57 $$$, 

<8> The. orphans’- court passing a 
claim has *a> power to determine the 
rights of eMm&at against the estate, 
or to e*dtar$£he payment, of the el&^ 


and its decision is only prima facie 
and operates as a protection to the 
executor in the event of its liquida¬ 
tion by a disbursement of the funds 
held by him in his representative 
capacity.—Houck v. Houck, 75 A. 581, 
112 Md. 122—Levering v. Levering, 2 
A. 1, 64 Md. 399—State v. Reigart, 1 
Gill, Md., 1. 39 Am.D. 628- 

(3) “While an administrator will 
be protected, even against the heirs, 
in the payment of a claim duly al¬ 
lowed and ordered paid in due course 
of administration, though it subse¬ 
quently develops that such claim was 
not proper to be allowed for pay¬ 
ment, yet this rule is restricted to 
such claims allowed and paid in good 
faith and without fraudulent conniv¬ 
ance of an administrator having 
knowledge at the time of payment 
that such claim should not have been 
allowed.”—Whittemore v. Coleman, 
144 Ill.App. 199, 112, affirmed 88 N'.K. 
228, 239 III. 450. 

(4) Where, on presentation of a 
claim against the estate of a dece¬ 
dent by his widow, it was disallowed 
by the executors and referred, but 
the executors not only failed to de¬ 
fend the claim, but failed to present 

! the facts within their knowledge to 
the referee, his judgment allowing 
the claim could not be relied on to 
protect the executors in their pay¬ 
ment of it—Matter of Watson, 100 
N.Y.S. 998, 115 AppJDiv. 316, affirmed 
80 NJE. 1122, 187 N.Y. 541. 

Approval by clerk of allowance by 
execatoar 

The allowance of a claim against 
the estate by an executor and the ap¬ 
proval thereof by the clerk are not 
final, but provisional and temporary, 
and finality can only be predicated on 
allowance by the court itself under 
the statute.—Ryan v. Hutchinson, 
142 H.W. 433, 161 Iowa 575. 

93. Iowa.—In re Kinnan's Estate 

255 H.W. 632, 218 Iowa 572. 

94% A*k.-HBrew» v.'^elms, 11# 4§tW. 
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95. Cal.—Shlaudeman v. Grubel, 59 
P.2d 873, 15 Cal.App.2d 499. 

93. Ill.—Palmer v. Sanger, 32 N.E. 
390, 143 Ill. 34, reversing 36 Ill. 
App. 485. 

Wyo.—Denver Joint Stock Land 
Bank of Denver v. Preston, 70 P.2d 
584, 52 Wyo. 132. 

97. U.S.—Franklin Sav. Bank of 
Franklin, ST. H., v. Garot, C.C.A. 
Ark., 69 F.2d 487. 

98. Tex.—Lithgow v. Sweedberg, 
Civ.App., 78 S.W. 246. 

99. Colo.—Ballou v. First Nat. 
Bank, 53 P.2d 592, 98 Colo. 101. 

1. Cal.—McNeal v. Foreman, 3 P.2d 

583, 117 Cal.App. 155. 

Variation in. demand 

One suing on note, after executor 
rejected claim thereon for smaller 
amount than that due, is not estop¬ 
ped to urge maximum amount due.— 
Nesbit v. MacDonald, 263 P. 1007, 203 
Cal. 219. 

Absence of trial on merits 

Decree is no bar where there was no 
trial on the merits, and claim was 
disallowed because claimant was ab¬ 
sent.—Hunt v. Hendrickson, 116 A. 
496, 97 N.J.Law 180. 

2. Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

Ohio.—Schroyer v. Hopwood, 30 N.E. 

2d 440, 65 Ohio App. 443. 

Okl.—Hamilton v. Browder, 54 P.2d 
1625, 176 OkL 229—In re Fish’s 
Estate, 229 P. 803, 107 Okl. 12. 
Wyo.—Denver Joint Stock Land 
Bank of Denver v. Preston, 70 p.2d 

584, 52 Wyo. 132. 

Statute mandatory 

. Where claim timely presented 
: against decedent's estate was suffi¬ 
ciently substantial to warrant 
amendment after expiration of time 
for* .presenting claim, the original 
rejection and filing were sufficient to 
warrant suit by claimant, and from 
of. rejection .and filing 
the three months? statute for* insti* 
on #aipa began to run. 
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claim of a representative is, as between such a 
claimant and the estate, advisory only, and subject 
to review on the final hearing, where rights of the 
representative's surety are not involved. 3 

(3) On Heirs, Distributees, and Others In¬ 
terested 

Allowance of claim Is not conclusive on heirs or 
distributees who may contest the same In accord with 
applicable statutes. 

While the allowance of a claim against the estate 
by the court has been held to be prima facie binding 
on the heirs where they had due notice of the hear¬ 
ing and an opportunity to oppose the claim, 4 even 
though they did not avail themselves of the oppor¬ 
tunity, 5 the general rule is that the allowance of a 
claim by the probate or county court is not conclu¬ 
sive as against the heir or distributee, and that he 
may contest such allowance, in accord with the ap¬ 
plicable statutes, 6 when the representative's final ac¬ 
count is presented for approval, 7 or at any time pri¬ 


or to the settlement of the final account. 8 

Joint obligation. The allowance in full of a claim 
on a joint and several obligation of decedent does 
not absolve the surviving coobligor or extinguish the 
right of the heirs to compel contribution. 9 

Lien on lands. The allowance of a claim against 
the personal representative does not have the effect 
of creating a technical lien on the land as against 
the heir or devisee. 10 

b. By Commissioners 

The decision of commissioners as to claims against 
the estate of which they have Jurisdiction is conclusive, 
if not appealed from, on the estate and all persons having 
an opportunity to be heard. 

The decision of commissioners on claims in the 
probate court is in no sense a common-law judg¬ 
ment; 11 under some statutes, however, such com¬ 
missioners act in a judicial capacity and their action 
in a case of which they have jurisdiction, unap¬ 
pealed from, is conclusive 12 both against the estate 13 


and the administratrix had no power 
and could not be compelled to renew 
the period for suit by new rejection 
of the claim after amendment, since 
the administratrix could not "‘waive” 
or “estop” herself from relying on 
the statutes.—State ex rel. Steinfort 
v. District Court of Fourth Judicial 
Dist. in and for Ravalli County, 107 
P.2d 890, 111 Mont. 216. 

Time to sue on rejected claims see 
infra § 731. 

■3. Wash.—In re Doepke’s Estate, 47 
P.2d 1009, 182 Wash. 556. 

Absence of hearing 

Matter of allowances to executor 
and attorney for extraordinary serv¬ 
ices was not “res judicata,” where 
there had never been a hearing at 
which evidence was introduced which 
would furnish a basis for any final 
adjudication as ,to extent or value 
of alleged extraordinary services.— 
In re Metcalf's Estate, 289 N.W. 739, 
227 Iowa 985. 

■4. Ill.—Farmers' State Bank & 
Trust Co. of Jacksonville v. Ray- 
born, 238 Ill.App. 542. 

24 C.J. p 383 note 91. 

5. Ill.—Mason .v„ Bair, 33 Ill. 194. 

6. Cal.—Faias v. Superior Court in 
and for Alameda County, 24 P.2d 
567, 138 CaLApp. 52:5—Medros v. 
Kohn, 229 P. 873, 68 CaLApp, 367. 

111 .—Farmers' State Bank & Trust 
Co. of Jacksonville v. Ray born, 238 < 
I11.APP. 542. 

Wash.—In re Alien's Estate, 26 P.2d 
39,6, 13[5 Wash. ,65. 

24 C. J. p, $83 note 93.- 

Allowance, no& passed on settle-; 
ament of acqotfht.—In re Connell's Es- 
tate, 9 P.2d 849, 121 CaLApp. 703., j 


Allowance ex parte 

(1) Ex parte approval Is not con¬ 
clusive on persons beneficially inter¬ 
ested.—Townsend v. Beavers, 188 So. 
1, 185 Miss. 312, suggestion of error 
overruled 189 So. 90, 185 Miss. 312— 

| 24 C.J. p 383 note 93 [a]. 

| (2) The allowance of a claim ex 

parte without notice to heirs or de¬ 
visees is only prima facie correct and 
is subject to correction of any errors 
or mistakes thereafter discovered 
in it, without appeal, in any direct 
proceeding to review it or set it 
aside.—Beach v. ISTorris, 274 P. 256, 
127 Kan. 619, rehearing denied 275 
P. 1080, 128 Kan. 40. 

Disputed or contested claims see in¬ 
fra §§ 436-481. 

Who may contest claim see infra § 
438. 

7. Ohio.—In re Butler's Estate, 28 
N.E.2d 186, 137 Ohio St. 96. 

Wash.—In re Allen's Estate, 26 P.2d 
396, 175 Wash. 65—In re Parkes' 
Estate, 172 P. 908, 101 Wash. 659. 
24 C.J. p 383 note 93. 

Realty and personalty distinguished 
(1) “As to the personal estate, the 
allowance of a claim against an es¬ 
tate, not appealed from, is conclu¬ 
sive, not only upon the executors, 
but also upon the heirs and legatees, 
unless its allowance was procured by 
fraud and collusion between the 
claimant and the personal represen¬ 
tatives. . . . Any other rule 

would lead to the intolerable prac¬ 
tice of compelling persons holding 
claims against an estate to litigate 
them» first with the administrator or 
•executor, and afterward with the 
heirs ,or legatees upon the .same 
points which might have -been in- 
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vestigated in the first case.”—Sher¬ 
man v. Whiteside, 93 Ill.App. 572, 
574, affirmed 60 N.E. 838, 190 Ill. 576. 

(2) It has been said that the al¬ 
lowance of a claim is conclusive as 
against the personalty of decedent, 
but it creates only a prima facie 
right as against the realty.—Jackson 
v. Weaver, 98 Ind. 307—Cole v. La- 
fontaine, 84 Ind. 446—Custer v. Bey¬ 
er, 130 N.E. 834, 76 Ind.App. 303. 

(3) Effect of allowance on petition 
to sell realty, see infra § 539. 
Matters considered on final settle¬ 
ment see infra § 892. 

8. Cal.—Bryant v. Superior Court in 
and for San Joaquin County, 61 P. 
2d 483, 16 Cal.App.2d 556. 

9. Cal.—In re Parrott’s Estate, 248 
P. 248, 199 Cal. 107. 

10. N.J.—Mott v. Newark German 
Hospital, 37 A. 757, 55 N.J.Eq. 722. 

24 C.J. p 383 note 94. 

11. Mich.—McKinney v. Curtiss, 27 
N.W. 691, 60 Mich. 611. 

12. Mich.—Chapoton v. Prentis, 107 
N.W. 879, 144 Mich. 283. 

24 C.J. p 383 note 96. 

Claim of national bank receiver 
Under Michigan law, a commis¬ 
sioner on claims had no jurisdiction 
to adjudicate claim of national bank 
receiver against estate for stock¬ 
holders' assessment made after dene- 
dent's death, and hence report <*f 
such commissioner disallowing the 
claim was void and appeal therefrom 
unnecessary.—Teagan v. Schram, C. 
C.A.M*ch., 110 F.2& ,72. • ^ *<-' - 

13- Mich.—Chapoton v. Prentis; 107 
• N.W. 829* 14,4 Mich. 2831 , * * 
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anti against all persons having an opportunity to be 
heard. 14 

In a suit by the representative or creditors to set 
aside a transfer of property by decedent as in fraud 
of creditors, the allowance of a claim by the com¬ 
missioners is not binding on the transferee or gran¬ 
tee of the deed sought to be vacated, 15 nor is it 
conclusive or even prima facie proof of the exist¬ 
ence of the debt as against such transferee or gran¬ 
tee. 18 However, in such a suit the allowance by 
commissioners of claims which do not show on their 
face that they accrued after testator's death con¬ 
stitutes prima facie evidence of their existence be¬ 
fore that period. 17 

c. By Personal Representative 

While ordinarily a representative allowing a claim 
cannot thereafter question its propriety, except for 
manifest error, the heirs are not bound thereby. Re¬ 
jection of a claim remits the creditor to his remedy by 
action or special proceeding provided by statute. 

Where statute gives the probate court discretion 
to require further proof, the allowance by a repre¬ 
sentative is not a final judgment. 18 However, it is 


usually considered that claims presented to the per¬ 
sonal representatives and admitted and allowed by 
them acquire the character of liquidated and undis¬ 
puted debts against the estate; 19 and the represen¬ 
tatives cannot thereafter question the propriety of 
their approval of a claim, unless there is manifest 
error. 20 Such action has been held to fix a new 
date, as of the date of presentation, from which the 
statute of limitation runs against the claim. 21 

The heirs or other beneficiaries of the estate are 
not bound by the extrajudicial statement of the per¬ 
sonal representative that he believes the debt to be 
due, 22 or by his formal approval or allowance of a 
claim, 23 although the admission of the representa¬ 
tive that a claim against an estate is valid establish¬ 
es its validity prima facie and puts the burden of 
proving otherwise on one who objects to it. 24 

The rejection of a claim by an executor or admin¬ 
istrator is of no judicial force whatever, and can¬ 
not affect the creditor’s right of action, but it mere¬ 
ly remits him to his remedy by an action at law or 
the special proceeding allowed by statute to estab¬ 
lish and enforce his claim. 25 


ML Mich.—Chapoton v. Prentis* su¬ 
pra. 

15. Vt.—Dunnett v. Shields, 123 A. 
Me, 97 Vt. 419. 

16. Vt.—Dunnett v. Shields, supra. 

17. Mich.—Chapoton v. Prentis, 107 
N.W. 879, 144 Mich. 283. 

18. Ind.—Price v. Engle, 133 N.E. 
755, 77 IndApp. 439. 

19. Ind.—Price v. Engle, supra. 

24 C.J. p 383 note 98. 

Contrary View 

Ohio.—Thomas v. Chamberlain, 39 
Ohio St 112. 

24 C.J. p 883 note 98 fcj. 

Validity established by allowance 
as against representative.—Price v. 
Ifegl*, 133 NJE. 755, 77 Ind.App. 439. 
Partial aQavutc* 

Where court indicated reference 
would be necessary to determine val¬ 
idity of claim against state for serv¬ 
ices rendered, executors notice of 
partial allowance of claim which 
stipulated rendition of services, con¬ 
ceded services were worth amount 
allowed, and traversed claimant's 
proof respecting reasonable value of 
services entitled claimant to pay¬ 
ment of amount allowed by executor, 
notwithstanding claimant elected to 
go to trial before referee.—In re Ry¬ 
der's Estate. 283 2SLY.& 132, 156 Mine. 
823. 

Necessity for approval by probate 
court see snpr$ $ 436a. 

90. La.—Beaman's Succession* 17 
So. 828, 47 LfiLAnn. 1355. 

94’ OJ. p 384 note 99. 

“The allowance of a claim accord¬ 


ing to the provisions of the statute 
puts an end to all litigation as to 
the validity and amount of the 
claim in so far as the administrator 
of the estate Is concerned."—Price 
v. Engle, 133 N.E 755, 758, 77 Ind. 
App. 439. 

Where there is no legal foundation 
for a cl aim , the representative’s rec¬ 
ognition of it as proper to be paid is 
not binding on him or the estate.— 
Pledderman v. Fledderman, 76 A. 85, 
112 Md. 226—Webster v. Le Compte, 
22 A. 232, 74 Md. 249. 

Effect on subsequent representative 
Under Rev.L.1910 5 6294, the al¬ 
lowance by an administrator whose 
letters of administration were subse¬ 
quently revoked of a claim against 
the estate was valid and binding on 
the subsequent administrator in the 
absence of fraud or illegality in al¬ 
lowing it, and could not be reviewed 
or changed by the subsequent admin¬ 
istrator.—In re Ivy’s Estate, 196 P. 
134, 80 Okl. 278. 

21. N.Y.—Matter of Nelson, 118 N. 
Y.S. 673, 63 Misc. 627. 

22. La—M inor v. Harding, 4 La. 
378. 

N.E).—Dow v. Lillie, 1 44 N.W. 1082, 
26 N.D. 512, L.R.A.I915B 754. 

23. Or.—Irvins v. Beck, 125 P. 832, 
62 Or. 593. 

24 C.J. p 384 note 4. 

Allowance by executor and clerk of 
court 

A cl a i man t cannot stand or an al¬ 
lowance of a claim by an executor 
and clerk of district court without 


tate as being a finality prior to the 
time all parties in interest have had 
notice of the final accounting.—In re 
Baker’s Estate, 285 N.W. 641, 2*6 
Iowa 1071. 

Contest of claims see infra §S 436- 
456. 

24. Ind.—Price v. Engle, 133 N.E. 
755, 77 Ind.App. 439. 

Iowa.—In re Nicholson’s Estate, 300 
N.W. 332, 230 Iowa 1191. 

N.Y.—In re Fitzpatrick’s Estate, 206 
N.Y.S. 496, 123 Misc. 779. 

24 C.J. p 384 note 5. 

25. Ohio.—In re Czatt’s Estate, 30 
Ohio N.P..N.S., 355. 

Okl.—Pas ley v. De Weese, 82 P.2d 
1066, 183 Okl. 424. 

24 C.J. p 384 note 6. 

Rejection as denial 

Deceased partner's executrix's re¬ 
jection of surviving partner's claim 
was denial of surviving partner's ef¬ 
fort to account and denial that he 
had claim to property in her hands. 
—Link v. Haire, 267 P. 952, 82 Mont. 
406. 

New or amended claim 

(1) Claim, although served and 
filed, may, on rejection by executor, 
be abandoned, and new claim timely 
filed and served.—In re Krueger's 
Estate, 260 F. 248, 145 Wash. 379. 

<2) Administratrix' rejection of 
claim on notes as barred did not de¬ 
prive claimant of right to amend 
and present claim, showing facts 
tolling limitations statute.—dater- 
Pffil&r Tractor Cq. v. Churchill, Tex. 


notice to these interested in the 
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Under some statutes it is not incumbent on the 
representative to file in the probate court a claim 
which he has rejected . 26 

Representative jointly liable. The allowance by 
an administrator of a claim based on notes on which 
the administrator and decedent had guaranteed pay¬ 
ment does not render the claim void or uncollecta- 
ble even if the allowance by the administrator was 
a nullity . 27 

Withdrawal. Under some statutes after a repre¬ 
sentative’s rejection of a claim, he may petition the 
court on proper notice for permission to withdraw 
the rejection and allow the claim . 28 

d. Allowance or Rejection of Part of Claim 

In some jurisdictions allowance of but part of a 
claim is not an adjudication of the balance, while in 
others such an allowance operates as a rejection of the 
balance or even the entire claim. 

It has been held that the allowance by the per¬ 
sonal representative of a portion of a claim against 
the estate and its approval by the probate court is 
not an adjudication as to the balance of the claim, 
which may be considered and disposed of just as if 
no such allowance had been made . 29 However, 
there is also authority for the view that the allow¬ 
ance by the representative of a claim for less than 
the full amount thereof is a rejection of the rest of 


the claim . 30 If the part of the claim allowed is sev¬ 
erable, claimant is remitted to his action at law for 
the balance , 31 and, if not severable , 32 the creditor 
may treat such partial allowance as a rejection of 
the entire claim and sue for the entire amount . 33 

Where the holder of a note secured by mortgage 
presents a claim based thereon to the administrator 
of the debtor and obtains the allowance of interest 
to a specified time, he is not deprived of his right 
to future interest . 34 

The rejection of a portion of a claim is not res 
judicata preventing suit for the rejected portion of 
the claim . 35 

§ 432. - Collateral Attack 

Unless void, and except for fraud or collusion in Its 
procurement, the allowance or disallowance of a claim 
against the estate Is not subject to collateral attack. 

Unless the order is wholly void or a nullity , 36 
and except for fraud or collusion in its procure¬ 
ment , 37 the action of the probate court in allowing 
or disallowing a claim against the estate is ordina¬ 
rily not subject to collateral attack , 38 if constituting, 
or having the force of, a judgment , 39 and the same 
is true of a final decree barring all claims against 
the estate not presented within the time limited by 
notice . 40 


26. Idaho.—Chandler v. Kootenai 
County Prob. Ct., 141 P. 635, 26 
Idaho 173. 

27. Idaho.—Miller v. Lewiston Nat. 
Bank, 108 P. 901, 18 Idaho 124. 

28. Cal.—In re Dobkin’s Estate, 100 
P.2d 1091, 38 Cal.App.2d 276. 

29. Iowa.—Smith v. McPadden, 9 
N.W. 350, 56 Iowa 482. 

30. Cal.—Jones v. Walden, 78 P. 
1046, 145 Cal. 523. 

24 C.J. p 384 note 9. 

Disallowance of interest 

Where a claim on a note secured 
by mortgage was presented for the 
principal sum “and accrued interest,” 
but it was allowed and approved for 
the principal sum only, and suit to 
foreclose the mortgage was not 
brought until after limitations from 
time of a rejection had run, interest 
from the date of the note could not 
be allowed in the foreclosure suit. 
—San Diego Cons. Nat. Bank v. 
Hayes, 44 P. 469, 112 CaL 75. 

31. Ohio.—In re Blue’s Estate, 32 
N.E^2d 499, 67 Ohio App. 37. 

32. Ofoio.—In re Blue’s Estate, su¬ 
pra. 

S3. Ohio.—In re Blue’s Estate, 32 
N.E.2d 499,* 598, 87 Ohio App. 37, 
citing' Corpus Juris. 

24 CLJ. p 384 note 10. ** 


34. Cal.—Raggio v. Palmtag, 103 P. j 
312, 155 Cal. 797. 

35. Cal.—Miller v. California Trust 
Co., 59 P.2d 1035, 15 Cal.App.2d 612. 

36^ Tex.—Jones v. Wynne, 129 S. 
W.2d 279, 133 Tex. 436, affirming, 
Civ.App., 104 S.W.2d 141. 

W.Va.—Boone v. Boone, 17 S.E.2d 
790. 

37. Ark.—Davis v. Rhea, 119 S.W. 
271, 90 Ark. 261. 

24 C.J. p 384 note 12 [bj. 

38. Ark.—Watkins v. Reed-Harlan 
Grocery Co., 116 S.W.2d 277, 195 
Ark. 905. 

Cal.—Bryson v. Manhart, 54 P.2d 778, 
11 Cal.App.2d 691. 

Kan.—Farmers State Bank of Pot¬ 
ter v. Mitchell, 55 P.2d 423, 143 
Kan. 286. 

N.M.—In re Field’s Estate, 60 P.2d 
945, 40 N.M. 423. 

Fa.—In re Peters’ Estate, 20 Pa. 
Dist. & Co. 611, 83 Pittsb.Leg.J. 
15. 

Tex.—Jones v. Wynne, 129 S.W.2d 
279, 133 Tex. 436, affirming, Civ. 
App., 104 S.W.2d 141—Bell v. Na¬ 
tional Bank of Commerce of San 
Antonio, Civ.App., 102 S.W.2d 247, 
error refused—Kreis v. Kreis, Civ. 
App., 36 S.W.2d 821, error dis¬ 
missed—Denton v. Meador, Civ. 
App., 268 S.W. 762—Krawietz v. 
Eatetefci, Civ.App.. 236 S.W. 866— 
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Fryckberg v. Scott, Civ.App., 218 
S.W. 21, error refused. 

W.Va.—Boone v. Boone, 17 S.E.2d 
790. 

24 C.J. p 384 note 12. 

Voidable order of allowance 

Mo.—Viehmann v. Viehmann, 250 S. 

W. 565, 298 Mo. 356. 

Presumptions 

(1) There are conclusive presump¬ 
tions in favor of the judgment on 
collateral attack. 

Mo.—Viehmann v. Viehmann, supra. 
Tex.—Denton v. Meador, Civ.App., 
268 S.W. 762. 

(2) County court order allowing 
claim reciting that such claim was 
“a certified copy of a judgment here¬ 
tofore entered against said deceas¬ 
ed,” will, in a subsequent proceeding 
to subject property sold by the ad¬ 
ministratrix to such claim, be taken 
as true, and show a sufficient com¬ 
pliance with the statute concerning 
the method of exhibiting claims.— 
Scholtz v. Hazard, 191 P. 123, 68 
Colo. 343. 

39k Ind.T.—Howell v. Brown, 88 & 
W. 170, 5 Ind.T. 718. 

Effect of allowance or disallowance 
of claim see supra $ 431. 

40. N.J.—Seymour v. Goodwin, 59 
A. 93, 68 N.JJBq. 189, affirmed 66 
A. 1134, 69 N.JJSq. 833. 
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§ 433. - Review 

a. In general 

b. Orders appealable 

c. Who may appeal 

d. Time for appeal 

e. Proceedings for appeal generally 

f. Notice 

g. Rond 

h. Record 

i. Pleadings 

j. Objections and exceptions 

k. Effect of appeal 

l. Hearing and determination 

a. In General 

The right to appeal from a final order or decree of 
the probate court or commissioner* allowing or disal¬ 
lowing a claim 1* dependent on constitutional or statutory 
provisions, and under some statutes no appeal is per¬ 
mitted. 

The statutes usually permit an appeal from a final 
order, judgment, or decree of the probate court or 
commissioners, allowing a claim against decedent’s 
estate, 41 and the fact that a claim has already been 
paid does not prevent a timely appeal from the al¬ 
lowance. 42 In some jurisdictions the disallowance 
of a claim by the court is regarded as a final or¬ 
der which may be reviewed by appeal or writ of er¬ 


ror ; 43 but in others no appeal will lie from the dis¬ 
allowance of a claim, the remedy of the party ag¬ 
grieved being an action at law to enforce his 
claim.* 4 Where the constitution gives the supreme 
court of a state appellate jurisdiction of all cases 
concerning an amount in excess of a certain sum, a 
statute cannot cut off its right to review the allow¬ 
ance or rejection of a claim. 45 A statute permit¬ 
ting an appeal from the probate court has been held 
to provide the exclusive remedy, 46 and the remedy 
of certiorari is not available. 47 A general appear¬ 
ance of claimant waives a special appearance to con¬ 
test jurisdiction and subjects claimant to the juris¬ 
diction of the court. 48 The circuit court has no 
greater probate jurisdiction on an appeal from the 
probate court’s determination of the validity of a 
claim than is given by reason of its appellate juris¬ 
diction. 48 

b. Orders Appealable 

Only order* from which an appeal Is authorized by 
statute are appealable. Merely interlocutory orders are 
not appealable. 

Only the orders of the probate court from which 
an appeal is authorized by statute are appealable. 50 
Merely interlocutory orders or decrees with refer¬ 
ence to the allowance of claims are not appealable, 51 


41. CaL—Faias v. Superior Court In 
and for Alameda County, 24 P.2d 
$91, m Cal.App. 526. 

Coda.—Pettee v. Hartford-Connecti¬ 
cut Trust Co., 126 A. Ill, 105 Conn. 
69$. 

Tex.—Price v. Smith, Civ.App., 109 
S.W.2d 1144, error dismissed— 
Reynolds Mortg. Oo. v. Smith, Civ. 
App., 266 S.W. 879. 

24 C.J. p 385 note 14. 

43. Mich.—In re Inland’s Estate, 
,268 CT, 795, 277 Mich. 19. 

43. Minn.—In re Nelson's Estate, 
mt N1W: 145, 195 Mian. 144. 

v. Baker, App., 299 S. 

W. 86. 

14 p 18$ aote 15. 

44 ddL—Hamilton v. Browder, 54 
P.Sd 1925, 1T6 0*1 229. 

24 ex p 285 note 16. 
jUxtateten of district court osl ap¬ 
peal 

WMrt water the statute, the sole 
rensofty wtea the elate $§> rejected is 
by indepeadasit action* the dis¬ 

trict court is without iarisffietloh of 
appeal from an order of the county 
court denying the c la im against the 
v. Brpwdswa 

Ttasr* oaa be w appeal team a 

rejection of a date by thd r e presen ¬ 
tative, tet the temedar.i?* by mp* 
ten <m the Hamilton v. 

Browder, mpm. ^ 


46- W.Va.—In re Reynolds’ Estate, 
180 S.E. 6, 116 W.Va. 249. 

46. Tex.—Jones v. Wynne, 129 S. 
W.2d 279, 133 Tex. 436, affirming, 
Civ.App., 104 S.W.2d 141—Bene¬ 
field v. Benefield, Civ.App., 142 S. 
W.2d 335. 

47. Tex.—McDonald v. Edwards, 153 
S.W.2d 567, affirming, Civ.App.. 115 
S.W.2d 762—Dunaway v. Easter, 
129 S.W.2d 286, 133 Tex. 309, re¬ 
versing, Civ.App., 119 S.W.2d 421 
—Jones v. Wynne, 129 S.W.2d 279, 
133 Tex. 436, affirming, Civ.App., 
104 S.W.23 141. 

Ccum p e r mitting certiorari 
Tex.—Watts v. Wofford, Civ.App., 
239 S.W. 321, dismissed for want 
of Jurisdiction. 

Collateral attack 

A petition for review by certiorari 
in the district court of probate 
court's order approving claim against 
estate, if it might be considered as 
i the beginning of an original action, 
to determine the respective rights 
of the parties with respect to the 
claim constituted a collateral attack 
on the order approving the claim,— 
Jones v, Wynne, 139 &W.2d 279, *33 
Tex. 426, affirming Civ.App., 104 S. 
W.3d 14X 

jsfUfiM* of pendency of ceztiarazi pro¬ 
ceeding* 

The pendency of proceeding to re- 
| view by certiorari 1st district court 
'order of . probate approving 


claim did not abate claimant's suit 
in district court against administra¬ 
tor for judgment ordering sale of 
land to pay claim, since certiorari 
was not available for review of pro¬ 
bate court's action in approving 
claim.—Jones v. Wynne, 129 S-W.2d 
286, 133 Tex. 448, affirming. Civ. 

App., 104 S.W.2d 145. 

Appeal from dismissal of certiorari 
Where unsecured creditors seeking 
to set aside order of probate court 
approving a claim against an estate 
filed an application for a writ of cer¬ 
tiorari in district court, such credi¬ 
tors, if district court had jurisdic¬ 
tion, were required, in exhausting 
available legal remedies, to appeal 
from district court's judgment of 
dismissal.—Price v. Smith, Tex.Civ. 
App., 109 S.W.2d 1144, error dis¬ 
missed. 

48. Ill.—Lyons v. Ernst's Estate, 
265 Ill.App. 127. 

4ft. Mo.—McCrary v. Michael, App., 
109 aW.Sd $9. 

5a CaiD—In ro Keith's Estate, 60.P. 

2d 171, 16 CaIApp.2d 67. 

Ohio.—Defers T. Schfreiber, 197 N:B. 

493* 6# Ohio App. 100. 

R.I.—-pay!* v* Higgins, 125 A- 4»& 
59 RX 339. 

«L v. Btefctev, 04 

W,£d 59A jy . v 

24 C.J. p '385 QJ* p .071 

ikote 47 £ej. . ,, < ,. M 
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nor will any appeal lie from a merely ministerial act 
of the commissioners or of the judge. 52 Where the 
probate court allows a portion and disallows the bal¬ 
ance of a claim of the same general character, it 
has been held that the appeal must be taken from 
the decision on the claim as originally presented and 
if confined to that part which disallows a portion, 
the appeal is fatally defective. 53 Under some stat¬ 
utes an order allowing funeral expenses is an ap¬ 
pealable order, 54 but where discretion is conferred 
on the court its order is not reviewable when with¬ 
in statutory limits. 55 Orders held appealable in¬ 
clude the allowance of attorney’s fees, 55 the grant¬ 
ing of a petition of the executor to file a statement 
of disallowance of the claim out of time, 57 the dis¬ 
missal of an appeal from the allowance of a claim, 58 
and an order setting aside the allowance of a 
claim, 59 but an order which vacates a prior allow¬ 
ance of a claim is not appealable under a statute 
permitting an appeal from an order allowing or re¬ 
fusing to allow a claim. 60 Where the statute pro¬ 
vides for an appeal from the report of the commis¬ 
sioners, an appeal does not lie from the court's or¬ 
der accepting the report. 61 A question of the va¬ 
lidity of an order of the probate court granting a 
renewal of a commission to receive claims against 


decedent’s estate may be properly brought before 
the county court by an appeal from the report of 
the commissioners. 62 

c. Who May Appeal 

As a general rule, in accordance with statutory pro¬ 
visions any person affected adversely by the decree may 
appeal therefrom whether a party to the record or not. 
The representative cannot appeal in his official capacity 
from the disallowance of a claim. 

As a general rule, in accordance with statutory 
provisions, any person affected by a judgment or de¬ 
cree of the probate court with respect to claims 
against the estate may appeal therefrom, whether a 
party to the record or not. 63 Appellant must, how¬ 
ever, show an interest in the matter litigated; a 
grievance, in the legal sense, existing only when 
the judgment, order, or decree complained of bears 
on his interest; 64 and in several jurisdictions, credi¬ 
tors, devisees, legatees, or heirs can appeal from the 
decision of the commissioners or the probate court, 
only where the personal representative fails or de¬ 
clines to take such appeal. 65 A claimant who can¬ 
not possibly receive a more favorable order under 
the law than he secured in the lower court has no 
right to appeal. 66 One asserting a claim arising out 
of tort may appeal from a disallowance of a claim 


Petition, for review held not prema¬ 
ture 

Cal.—Bryant v. Superior Court in 
and for San Joaquin County, 61 P. 
2d 483, 16 Cal.App.2d 556. 
Interlocutory report of commission¬ 
ers ! 

No appeal may be taken from an 
interlocutory report of commission¬ 
ers.—In re Rushford's Estate, 18 A. 
2d 175, 111 Vt. 494. 

52. Iowa.—Kennedy v. Cress, 19 
Iowa 42. 

Mich.—Bushoz v. Pray, 36 Mich. 429. 
53- Minn.—Stellmacher v. B ruder, 
100 N.W. 473, 93 Minn. 98. 

Appeal held to be from whole order 
Minn.—First Unitarian Soc. v. Houl- 
iston, 105 N.W. 66, 96 Minn. 342. 
54. Kan.—Meech v. Grigsby, 113 P. 

2d 1091, 153 Kan. 784. 

55- Md.—Watson v. Cook, 164 A. 

908, 170 Md. 377. 

Abuse of discretion not shown 

Where estate v had assets exceed¬ 
ing one thousand eight hundred dol¬ 
lars after allowing all claims pre-, 
sented, allowing three hundred dol¬ 
lars for funeral expenses of dece¬ 
dent would.not he held abuse of dis¬ 
cretion of ^orphans’ court of Balti¬ 
more City, even if order allowing 
claim wore * appealable.—Watson v. 
Cook, 184 A. $68, 170 Md. 

56. Ala^Rlotffct County Bank V- 
Kayv'95 J{ So. 287, * 209 Ala. 

Ill.—People* io* Uses.of Stough,, v. 


Danforth, 12 N.E.2d 227, 293 Ill. 
App. 280. 

Mo.—State ex rel. Zeppepfeld v. Cal¬ 
houn, 279 S.W. 188, 219 Mo.App, 
482. 

57. R.I.—Davis v. Higgins, 195 A. 
4&5, 59 R.I. 339. 

58. Ill.—Pence v. Pettett, 211 Ill. 
App. 588. See In re Lynch's Es¬ 
tate, 207 IlI.App. 165. 

59. Colo.—Scholtz v. Hazard, 191 P. 
123, 68 Colo. 343. 

Denial of petition to vacate allow¬ 
ance 

An order denying a petition to va¬ 
cate a judgment allowing a claim is 
not a final judgment and is not ap¬ 
pealable.—Emanuel v. Fielding, 72 
P. 1079, 31 Colo. 440. 

©O. Cal.—Bryant v. Superior Court 
in and for San Joaquin County, 61 
P.2d 483, 16 CaLApp.2d 556—In re 
Flint’s Estate, 59 P.2d 609, 15 Cal. 
App. 2d 299—Kowalsky v. Santa 
Cruz County Super. Ct., 109 P. 158, 
13 Cal. App. 213. 

61. Conn.—Pettee v. Hartford-CJon- 
neoticut Trust Co* 136 A. Ill, 106 
Conn 595. 

62. Vt.—<-White v. White, 99 A- 305, i 
91 Vt 75. 

63. Colo.—In re Morrish's Estate, 
104 P.2d <460, k 461, 106 Colo. 31? r 
quoting Corpus Juris. * 

Ohio.—In re Blue’s Estate, 32 N.ELid 
I 499, 67 Ohio: Appi 27, citing 

[ Corpus Juris. 


R.I.—Kiggin v. Kiggin’s Estate, 195 
A. 492, 59 R.I. 370. 

24 C.J. p 385 note 23. 

Grandchild acquiring interest in es¬ 
tate by contract 

A pretermitted grandchild, who 
by contract with testator's children 
acquired an interest in the residue 
of his estate, was a “party ag¬ 
grieved** by probate court’s order al¬ 
lowing a claim against the estate, 
and she was entitled to appeal to 
the district court.—In re Burton’s 
Estate, 281 N.W. 1, 203 Minn. 275, 
118 A.L.R. 741. 

Assignee of claim 

The assignee of an allowed claim 
against the estate has an interest 
entitling him to appeal from allow¬ 
ance of other claims.—In re Lan¬ 
ders* Estate, 263 P. 509, 33 N.M. 102. 

64. Ark.—Foster v. Newman, 90 S. 
W.2d 224, 192 Ark. 1177. 

Conn.—Ekdahl v. Wessman, 14 A.2d 
757, 127 Conn. 141, 129 A.L.R. 920. 
24 C.J. p 386 note 24. 

65. Neb.—Herman v. Beck, 94 N.W. 
512, 68 Neb. 566. 

24 C.J. p 386 note 25. 

66. Neb.—In re Bolton’s Estate* 239 
N.W. 359, 131 Nob. 737, 

Holder of conti ng eaBfe c4adm» which 
cannot, under the Jaw, be allowed by 
the court until it becomes absolute* 
cannot appeal from order of ooetaty 
| court irapetts&ing Assets to 'psgF the 
i claim, if it should become absolute* 
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by commissioners under a statute granting the right 
of appeal to creditors. 6 * The representative cannot 
appeal from the disallowance of another’s claim, 68 
but he may appeal from a disallowance of his own 
claim, 69 providing he appeals in his individual rath¬ 
er than in his official capacity. 70 If the claim is 
presented in the name of the legal owner, an ap¬ 
peal from disallowance is properly taken in his 
name. 71 

<L Time for Appeal 

Ordinarily, an appeal must be taken within the time 
prescribed by statute, but under some statutes a belated 
appeal is permitted under certain circumstances, or 
where the Justice of the case requires that the order 
be reviewed. 

Ordinarily, an appeal from the report of commis¬ 
sioners or from an order or decree of the probate 
court must be taken within the time prescribed by 
statute, 72 but appeals may be permitted after that 
period, sometimes under express statutory provi¬ 
sions, where the justice of the case requires, 73 such 
as where fraud or mistake is alleged, 74 or where 
the petitioner is of unsound mind. 75 Where, after 
the time has elapsed, leave to appeal from an allow¬ 
ance by the commissioners is sought on the ground 
of accident or mistake, the petitioner cannot com¬ 
plain that the court in that proceeding determined 


the merits of his defense, 76 and it cannot be pre¬ 
sumed that the lower court did not consider the 
averments of the verified petition because the find¬ 
ing stated that, except from the petition, it did not 
appear whether the petitioner believed the claim to 
be just or unjust. 77 In accordance with statutory 
provisions, an application to the court for permis¬ 
sion to file a belated appeal is addressed to the sound 
discretion of the court, 78 and if appellant is with¬ 
out default the petition should be granted, 79 par¬ 
ticularly where justice requires a revision of the al¬ 
lowance, 80 providing the circumstances are such as 
are contemplated by the statute. 81 The fact that 
the petitioner is an alien does not deprive him of 
the benefit of the statute. 82 One interested in the 
estate may appeal from the allowance of a claim 
within the time prescribed for the representative 
when so provided by statute, 83 and although the 
right to appeal is given only if the representative 
fails to appeal, an appeal before the expiration of 
that time is not premature. 84 Where no time for 
appeal is specifically prescribed, appeal must be 
within a reasonable time. 85 Where a full and com¬ 
plete order is filed, it constitutes the order of 
court as regards time for filing a writ of review. 86 
The time for taking an appeal from the commis¬ 
sioners’ report is when it is finally and fully deter¬ 
mined, such as when it is filed with, and accepted 


thereby granting: to claimant all re¬ 
lief te which he Is legally entitled.— 
In re Bolton's Estate, supra. 

67. Mich.—Ford v. Maney's Estate, 
232 N.W. 393, 251 Mich. 461, 70 A. 
L.R. 1315. 

08. Ark.—Foster v. Newman, 90 S. 

W.2d 224, 192 Ark. 1177. 

Conn.—Ekdahl v. Wessman, 14 A.2d 
757, 127 Conn. 141, 129 A.L.R. 920. 
Wash.—In re Foy, 116 P-2d 545, 559, 
10 Wash.2d 317, citing Corpus Ju¬ 
ris. 

24 CJ. p 411 note 06. 

09l ILL—Figgin v. Kiggin’s Estate, 
195 A. 492, 59 R.I. 370. 

70. L&.-^Succession of Vatter, 188 
So. 7*3.192 Lsl 657. 

71- Vt—Ajraory v. Greer, 2 A. 719, 
58 Vt 58. 

712. Kan.—Mooch t. Grigsby, 113 P. 

2d 1691. 15* Ran. 784. 

Mich.—Reconstruction Finance Cor¬ 
poration v. X#ee, 287 N.W. 757, 290 
Mich. Ay*—In re Norton’s Estate, 
2*1 N.W. #4, 251 Mich. 167. 

24 C.J. p 3*6 note 27. 

Oottoaxl 

A writ of certiorari to review the 
order of the probate court refusing 
leave to file & claim which, is not 
issued within the time prescribed by 
statute Is properly quashed.-—State 
v- Hirasi, UZ N.W. *9, 12# Minn. 

« AO 


Appeal held timely filed 

Mich.—McAllen v. Lipson’s Estate, 
241 N.W. 906, 258 Mich. 15. 

73. Mich.—In re Alston's Estate, 201 
N.W. 460, 229 Mich. 478. 

24 C.J. p 412 note 72. 

Failure to receive notice of report 
A claimant not receiving commis¬ 
sioners’ notice of filing of report in 
probate office would be entitled to 
leave to appeal from determination 
of commissioners disallowing claim, 
if failure to receive notice was due 
to fraud, accident, or mistake, and 
not to fault of claimant.—Vilas v. 
Wortheim's Estate, 11 A.2d 264, 111 
Vt. 152. 

74. III.—Schmalz v. Strang’s Estate, 
19 N.E2d 203, 298 Ill.App. 427. 

Pa.—Claghom’s Estate, 10 PaJDist. 
91. 

VC—In re Brown, 89 A. 872, 87 Vt 
465. 

75. R.I.—Kenyon v. Hayhurst, 87 A. 
168, *5 ILL 380. 

76. Vt—In re Brown, 89 A- 872, 87 
Vt. 465. 

77. Vt—In re Brown, supra. 

78. Mich.—In re Metcalfs Estate, 
370 N.W. 2*6, 278 Mich 11*. 

78. Mich.—In re Metcalfs Estate, 
supra. ’ 

80. Mich—In re Metcalf a Estate, 
supra. *»>., , 

212:. 


81. Mich.—Goik v. Marschner, 229 
N.W. 431, 249 Mich. 461. 

Petitioner guilty of default 

Where the petitioner is not with¬ 
out default, refusal to allow a de¬ 
layed appeal is proper.—Goik v. 
Marschner, supra. 

After payment of estate’s debts 
A delayed appeal from the disal¬ 
lowance of a claim is properly re¬ 
fused where the debts of the estate 
have all been paid under a statute 
which withdraws the privilege of 
appeal under those circumstances.— 
In re Quinlan’s Estate, 230 N.W. 950, 
250 Mich. 684. 

83. Mich.—In re Alston’s Estate, 201 
N.W. 460, 229 Mich. 478. 

83. Wis.—In re McLean’s Estate, 
208 N.W. 464, 189 Wis. 567. 

84. Wis.—In re McLean’s Estate, 
supra 

Presumption of intent to appeal 
Where executor or administrator 
has not appealed from judgment al¬ 
lowing claim, it must be conclusively 
presumed that he did not intend to 
appeal.—In re MeLeap’s .Estate, su¬ 
pra. ■* 

85*1 Alas k a.—In re Johnson’s Estate, 
6 Alaska 1X4. . 

86. CaL^—Bryant v. Superior Court 
in and for San Joaquin County, 
61 B.2d 483S, 1# Chl.App.2d .556!. 
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by, the probate court. 87 An appeal from the deci¬ 
sion of commissioners is not an appeal from the de¬ 
cision of the probate court within the terms of a 
statute providing the time for appeal. 88 A general 
statute pertaining to the time for review of orders 
entered by the clerk of court does not apply to a 
provisional allowance of a claim by the clerk, 89 and 
an application for review of the allowance after 
that time but during the pendency of the adminis¬ 
tration proceedings is not barred by limitations. 90 

e. Proceedings for Appeal Generally 

The manner of taking an appeal must conform to the 
statutory requirements, but mere technical defects are 
to be disregarded. 

The manner of taking an appeal from the allow¬ 
ance or rejection of claims must conform to the 
statutory requirements, 91 but mere technical defects 
are to be disregarded. 92 A statute which specifically 
applies to appeals from allowance on rejection of 
claims by probate court governs such appeals rath¬ 
er than a general statute pertaining to appeals. 93 
In accordance with statutory provisions, an applica¬ 
tion for appeal need not set forth on oath a formal 
statement of the facts, but records of the probate 
court, or if need be evidence aliunde may supply 
the appellate court with the requisite proof. 94 

f. Notice 

Ordinarily notice of appeal must be given as pre¬ 


scribed by statute or rule of court, but unsubstantial 
defects have been held not to deprive the court of juris¬ 
diction. 

Ordinarily, notice of an appeal from the allow¬ 
ance or rejection of a claim must be given as pre¬ 
scribed by statute or rule of court, 95 but under par¬ 
ticular statutes or rules of court a notice has been 
held sufficient if it reasonably informs the appellee 
of the error relied on, 96 and a defect subject to 
amendment, 97 or the fact that the notice was not 
timely filed, 98 has been held not to deprive the court 
of jurisdiction. 

g. Bond 

A bond when required to be given must be in sub¬ 
stantial compliance with statutory requirements, but 
unsubstantial defects may be remedied. 

Under statutes so providing, one who appeals 
from the allowance or disallowance of a claim must 
give a bond 99 in substantial compliance with the 
statutory requirements, 1 and it must be filed and ap¬ 
proved within the prescribed time. 2 Failure to file 
a bond which complies with the statute subjects the 
appeal to dismissal on motion, 3 but unsubstantial 
defects subject to correction may be remedied. 4 In 
accordance with statutory provisions the bond is in 
the nature of process, 5 and where the other party 
does not object to failure to file a bond the appel¬ 
late court has jurisdiction. 8 Failure of claimants to 
urge insufficiency of the appeal bond in the lower 


87. Vt.—In re Rushford’s Estate, 18 
A.2d 175, I'll Vt. 494. 

Appeal after supplemental report 
Where probate judge returned to 
commissioners on claims the report 
of allowance of claims against estate 
and they subsequently filed a “sup¬ 
plemental report/* appeal from al¬ 
lowance of claim taken within the 
prescribed time for appeal after fil¬ 
ing of such supplemental report was 
held timely.—In re Leland’s Estate, 
268 N.W. 795, 277 Mich. 19. 

88. Mich.—McAllen v. Lipson’s Es¬ 
tate, 241 N.W. 906, 258 Mich. 15. 

89. Iowa.—In re Baker’s Estate, 285 
N.W. 641, 226 Iowa 1071. 

90. Iowa.—In re Baker’s Estate, su¬ 
pra. 

91. Ill.—Schmalz v. Strang’s Estate, 
19 N.E.2d 203, 298 Ill.App. 427— 
Freeland v. Freeland's Estate, 245 
Ill.App. 286—Pence v. Pettett, 211 
Ill.App. 588. 

92. Kan.—In re Smith's Estate, 193 
P. 314, 107 Kan. 628. 

93. Ill.—Pence v. Pettett, 211 Ill. 
App. 588. 

94. Mich.—Winter v. Winter, 51 N. 
W. 363, 90 Mich. 197* 

24 C.J. p 386 note 30. 

95. Kan. — McIntosh v.. Wheeler, 49 
P. 77, 58 Kan. 324., 


Minn.—Samels v. Samels, 218 N.W. 

546, 174 Minn. 133. 

24 C.J. p 386 note 32. 

98. Mich.—McAllen v. Lipson’s Es¬ 
tate, 241 N.W. 906, 258 Mich. 15. 

97. Mich.—McAllen v. Lipson’s Es¬ 
tate, supra. 

98. Mich.—McAllen v. Lipson's Es¬ 
tate. supra. 

99. Ill.—Freeland v. Freeland’s Es¬ 
tate, 245 Ill.App. 286. 

Mich.—Jamison v. Isabella Circuit 
Judge, 187 N.W. 318, 217 Mich. 581. 
24 C.J. p 386 note 31. 

Purpose of statute 

The purpose of statute providing 
that when an administrator declines 
to appeal from decision of commis¬ 
sioners a person interested in estate 
as heir may appeal, but that person 
so appealing must give bond to se¬ 
cure estate from damages and costs 
is to provide a bond that will pro¬ 
tect estate against loss resulting 
from appeal.—In re Rushford's Es¬ 
tate, 18 A.2d 175, 111 Vt. 494. 

X. Ill.—In re Boening’s Estate, 274 
Ill.App. 434. 

Vt.—In re Delligan's Estate, 6 A.2d 
i 1, 110 Vt. 294. 

Names of adverse parties 
j A bond which identifies the ad- 
I verse parties under the name of 

251 


claimants substantially complies 
with a statute requiring the adverse 
parties to be named.—In re Delli¬ 
gan's Estate, supra. 

Statute complied with 
Vt.—In re Rushford’s Estate, 18 A. 
2d 175, 111 Vt. 494. 

2. Ill.—Schmalz v. Strang's Estate, 
19 N.E.2d 203, 298 Ill.App. 427— 
Freeland v. Freeland's Estate, 245 
Ill.App. 286. 

Mich.—Sokup v. Davis’ Estate, 172 
N.W. 428, 206 Mich. 144. 

Effect of court’s right to alter judg¬ 
ment 

Court’s right to alter judgment on 
claim against estate after expira¬ 
tion of time for filing appeal bond 
will not affect appellant's duty to 
file bond within the prescribed time. 
—Freeland v. Freeland's Estate, 245 
Ill.App. 286. \ 

3. Ill.—In re Boening's Estate, 274 
Ill.App. 434—Lyons v. Ernst's Es¬ 
tate, 265 Ill. App. 127—Pence v. 
Pettett, 211 Ill.App. 588. 

A Colo.—In re Morrish's Estate, 3§4 
P.2d 460, 166 Colo. 312. 

III.—In re Kustes’ Estate, 2 N.E.2d 
109, 284 Ill.App. 438. 

5. Ill.—Brauer v. Hayes* 274 IJL 
App. 4*52. 

I 6L I1L—Brauer v., Hayes, supra. 
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court docs not estop them to assert its insufficiency 
in the appellate court. 7 The fact that several claims 
are heard at the same time and a single order made 
allowing all the claims docs not entitle the admin¬ 
istrator to file a single appeal bond, 8 but the fact 
that only one bond is given to cover an appeal from 
two orders of allowance has been held not to be a 
fatal defect. 9 

h. Record 

A record must be prepared in compliance with statu¬ 
tory requirements and filed within the prescribed time. 

A record of the proceedings must be prepared in 
compliance with statutory requirements, 10 and it 
must be filed within the time prescribed by stat¬ 
ute. 11 In accordance with statutory provisions, a 
certified copy of the report of the commissioners on 
claims should be duly filed, 12 but a general appear¬ 
ance by appellee may waive its omission. 13 

i. Pleadings 

As a general rule formal pleadings are not required 
on appeal. An application to appeal as a poor person 
or a petition to file a delayed appeal must allege all 
matters entitling the petitioner to that right. 

As a general rule, in accordance with statutory 
provisions, formal pleadings are not required on 
an appeal from an allowance or rejection of a 
claim. 14 It is sometimes required that, on appeal 
from the rejection of a claim by commissioners, the 
declaration must conform to the claim and the bill 
of particulars, 15 and such an appeal is properly dis¬ 


missed where it appears that no service of the pe¬ 
tition and declaration has been made on the admin¬ 
istrator; 16 but it has been held that, where no new 
issue is formed in the circuit court, and no decla¬ 
ration is filed, the report of the commissioners set¬ 
ting forth the nature of the claim will stand as a 
declaration in the case. 17 Under a statute requiring 
that a statement of the nature and amount of a 
claim filed on appeal from a disallowance thereof by 
the commissioners shall conform so far as may be, 
in form and substance, to the requirements of a 
complaint on the claim in a civil action, such state¬ 
ment controls the amount recoverable as fully as 
the ad damnum clause in a complaint in such an ac¬ 
tion. 18 An application to appeal as a poor per¬ 
son, 19 or a petition to file a delayed appeal, 20 must 
conform to the requirements of the statute and al¬ 
lege all matters entitling the petitioner to that right, 
but it has been held that in proceedings to file a de¬ 
layed appeal the pleadings are to be construed lib¬ 
erally with a view to substantial justice and to get¬ 
ting at the real truth of the case. 21 An answer to 
a petition to file a delayed appeal which is in the 
nature of confession and avoidance has been held 
insufficient. 22 

Amendment. It is proper for the reviewing court 
to permit amendment of a petition or demand to 
which the probate court has sustained a demurrer 
for failure to comply with statutory requirements as 
to form, where the cause of action is sufficiently 
stated and notice to the administrator is sufficient. 23 


V. III.—In re Kustes* Estate, 2 N. 
E.3d 169, 284 Ill.App. 438. 

fi. I1L—In re Kustes' Estate, supra. 

9. Kan.—-In re Smith's Estate, 133 
P. 214, 167 Kan. 628, 

3. A Vt.—In re Delligan's Estate, 6 
A-2d 2, 116 Vt. 294. 
grape—tty to show bond 

Record of appeal from order of 
probate court to county court, which 
failed to show that bond secured 
the intervening damages and costs 
fee adverse parties who were claim¬ 
ants, was fatally defective, 'and ap¬ 
peal would he remanded to enable 
•corrected record to be procured and 
filed.—In re Delligan's Estate, su¬ 
pra. 

2JL Mie&u—Szarama v. Tylman's Es¬ 
tate, N.W, «*, 287 Mich. 676. 

!*• —Pruden v. Clark, lit 

W. ttt, 142 Mich- 168. 

18 Mich^-In re Dunn's Estate, 222 
N.W. 124, 245 Mich. 276. 

3L4L ICo.—file&a&rt v. HceSOa's Es¬ 
tate, am?., m aw.2d sea 
24 CJi p 586 node 22 . 


Abrogation of rule by statute 

The rule in Nebraska that, on ap¬ 
peal to district court from order of 
county court allowing or rejecting 
claim against estate, pleadings need 
not be filed, unless directed by court, 
was abrogated by changes in the 
statute on which rule was based.— 
i Weideman v. Peterson's Estate, 261 
N.W. 150, 129 Neb. 74. 

15. Mich.—Hil 1 ebrands v. Nibbelink, 
40 Mich. 646. 

la N.H.—Field v. Smith, 62 N.H. 
698. 

17. Mich.—White v. Allen, 18 Mich. 
194. 

la Conn.—Beardsley's Appeal, 75 A. 
141, 83 Conn. 24. 

la N.Y.—In re Aldrich's Estate, 28 
N.Y.&2d 147. 

20. Mich.—In re Alston's Estate, 201 
N.W. 460, 229 Mich. 478. 
yettttoa held sufficient 
Vt—Vilas, v. Wortheim's Estate, 21 
A.2d 264, 111 Vt 162—Cong&en v. 
Congden, X6 69 Vt. 597. 

as* Vt*—Vila® v. Wort helm's I 

IB A. 2d 264, 111 Vt 152. I 
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Construction on demurrer 

An answer to petition for leave 
to appeal from determination of com¬ 
missioners appointed by probate 
court was liberally construed on de¬ 
murrer.—Vilas v. Wortheim's Estate, 
supra. 

22. Vt.—Vilas v. Wortheim's Es¬ 
tate, supra. 

Answer alleging mailing of notice 
Where petition for leave to appeal 
from determination of commissioners 
appointed by probate court, on 
ground that petitioner was prevent¬ 
ed from taking appeal by fraud, ac¬ 
cident, or mistake, alleged that peti¬ 
tioner did not receive any notice of 
filing of report from commissioners, 
and did not learn of filing until aft¬ 
er expiration of time for taking ap¬ 
peal, answer alleging that written 
notice of filing of report was ad¬ 
dressed and mailed to petitioner bjr 
OommissioneVs in substantial compii^ 
ance with statute, was in nature of 
“confession and avoidance" and was 
insufficient.—Vi Ms v. Wortheim's Es¬ 
tate, supra. 

23. Wfcte.—Roberts v: Setty, 119* P.2£ 
539, 154 Kan. 505.- “ 
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j. Objections and Exceptions 

Objections should be taken at the time of the hearing 
in order to be available on appeal. Exceptions should 
clearly set forth the error complained of and assignments 
of error must be made in accordance with the rules 
of court. 

Objections to the form or manner of presentation 
of the claim or to irregularities in the proceedings 
on the hearing on a claim against decedent’s estate, 
must be taken at the time of the hearing, in order 
to be available on appeal. 24 The exceptions should 
clearly set forth the error complained of, 25 and as¬ 
signments of error must be made in accordance with 
the rules of court. 26 In accordance with statutory 
provisions an objection to the allowance of the 
claim by commissioners must be made to the com¬ 
missioners as a condition precedent to appeal, 27 but 
if the statute does not prescribe the time an objec¬ 
tion which is made before the filing of the report 
is timely. 28 

k. Effect of Appeal 

As a general rule an appeal has the effect of va¬ 
cating the order or decree of allowance. 

The general rule is that an appeal from an order 
or decree of the probate court allowing or disallow¬ 
ing a claim has the effect of vacating such order or 
decree, 29 and the same has been held to be true of 
an appeal from the action of commissioners appoint¬ 
ed to pass on claims, 80 although it has been held 
that such an appeal is not the initiation of a new 


proceeding, but merely the continuance of the same 
proceeding, transferring the case from one tribunal 
to another. 31 A claimant who appeals from the re¬ 
jection of his claim waives his right to ask for the 
appointment of a third commissioner. 32 Under 
some statutes the perfection of an appeal by the ad¬ 
ministrator is equivalent to the institution of a sep¬ 
arate action in the court of first instance. 33 

An appeal from the probate to the district court 
does not transfer the administration of the estate to 
the district court, and after the question submitted 
is decided, the administration of the estate is prop¬ 
erly returned to the probate court. 34 

1. Hearing and Determination 

The presumption is in favor of the regularity of the 
presentment and proof In the lower tribunal, and the 
action of such tribunal will not be disturbed unless 
prejudicial error is made to appear. Under some stat* 
utes there is a trial de novo on appeal. The case can¬ 
not be enlarged and no claim can be considered which 
was not passed on in the lower tribunal. 

The presumption is in favor of the regularity of 
the presentment and proof in the lower tribunal, 3& 
although provisional, temporary, or interlocutory or¬ 
ders which are subject to correction before final set¬ 
tlement have no greater effect other than that of 
being regarded as prima facie correct. 36 The ac¬ 
tion of the lower court will not be disturbed unless 
manifest error is made to appear; 37 and the order, 
judgment, or decree of the lower tribunal will not 


24. Miss-—Cassedy v. Wells, Jones, 
Wells & Lipscomb, 137 So. 472, 
162 Miss. 102, 79 A.L.R. 1133. 

Pa.—In re Anspach’s Estate, 16 Pa. 
Dist. & Co. 291. 

Wash.—Allerton v. Allerton, 233 P. 

632, 133 Wash. 260. 

24 C.J. p 385 note 21. 

Stipulation that claimant has per¬ 
formed all requirements 
Technical objection by executor to 
manner of presentation of claim 
against estate was held not review- 
able under stipulation of parties that 
claimant “performed all legal re¬ 
quirements in connection with the 
claim,” in absence of showing that 
claim was unjust or unlawful.—State 
of Ohio ex rel. Squire v. Citizens 
Nat. Trust & Savings Bank of Los 
Angeles, 67 F.2d 355, 20 Cal.App.2d 
486. 

25. Pa.—In re Henderson's Estate, 
29 Pa.Dist. & Co. 1. 

26. Iowa.—In re Baker’s Estate, 285 
N.W. 143, 226 Iowa 690. 

27. Mich.—Reconstruction Finance 

Corporation v. Lee, 287 N.W. ,757, 
230 Mich. 328. ' 

28. Mich.—In re Leland’s Estate, 
268 N.W, 795, 277 Mich* .. 


29. Mich.—Smith v. Lloyd, 39 N. 
W. 756, 76 Mich. 619. 

Tex.—Callaghan v. Grenet, 17 S.W. 
*507, 66 Tex. 236. 

30. Vt.—Wetmore & Morse Granite 
Co. v. Ryle, 107 A. 109, 93 Vt. 245. 

24 C.J. p 386 note 39. 

31. Vt.—Calderwood v. Calderwood, 
38 Vt. 171. 

As affected by time of appeal 

This is true whether the appeal is 
taken within the prescribed time or 
allowed by the court after the pre¬ 
scribed time has expired.—fialder- 
wood v. Calderwood, supra. 

32. Mich.—Smith -v. Lloyd, 39 N.W. 
756, 76 Mich. 619. 

33. Philippine.—Villaneuva v. Cha¬ 
vez, 24 Philippine 1?0. 

34. Kan.—Houts v. Fritz, 54 P.2d 
920, 143 Kan. 367. 

35. Ala.;—Willett & Willett v. First 
Nat. Bank, 176 So. 344, 234 Ala. 
577. 

Md.—Watson v. Cook* 184 A, 908, 17,6 
Md:. 377. 

24 GJ.rSfc note 44. ; * 
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36. Iowa.—In re Nicholson’s Estate, 
300 N.W. 332, 230 Iowa 1191. 

37. Iowa.—In re Baker’s Estate, 285 
N.W. 143, 226 Iowa 690. 

Wis.—In re Schoenkerman's Estate,. 

294 N.W. 810, 236 Wis. 311. 

24 C.J^ p 387 note 46. 

Judgment setting aside allowance for 
fraud 

On appeal from judgment of pro¬ 
bate court setting aside allowance 
of creditor’s claim against decedent’s 
estate made by the same judge at a 
preceding term of court, court's find¬ 
ing that creditor’s conduct in pro¬ 
curing allowance of claim consti¬ 
tuted legal fraud would not be dis¬ 
turbed, since it must be presumed, 
that probate court in setting aside 
judgment had in mind all circum¬ 
stances and facts relating to the 
original allowance of claim.—Bright 
v. Johnson, Ark., 152 S.W.2d 540-. 

Ruling on general grounds 

Where the court sustained objec¬ 
tions to the verification of a ciairfx 
presented to an administrator, the 
ruling, being general, must W up*- 
held if it can be on any grourfd.-— 
Ullman Co* v. Adler, 196 - Pi 157, 59r 
,Mont. 232. - ' . . . .*31 1:- . 
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be reversed where the error complained of is harm¬ 
less, 38 or for causes not apparent of record. 39 

Want of due notice to the representative may af¬ 
ford a sufficient ground for a reversal. 40 

Matters within the discretion of the lower court 
will not be overruled in the absence of an abuse of 
discretion, 41 but on a review of matters wholly with¬ 
in the discretion of the probate court, all of the 
facts which may have actuated the court should be 
presented. 42 In an appeal from an allowance of at¬ 
torney fees by the register the appellate court may 
exercise its own judgment and determine the value 
of the services on a consideration of the whole 
case, 43 but ordinarily the trial court’s determination 
will not be disturbed 44 unless an abuse of discretion 
is shown. 45 

Questions of law are to be determined by the 
court in an appeal from an allowance by commis¬ 


sioners. 48 

Under some statutes on appeal from the order or 
decree of the probate court, there is a trial de no¬ 
vo, 47 each party being entitled to a trial by jury at 
his election, 48 and if claimant declines to make 
proof of his claim in the court to which the appeal 
is taken, the case must be dismissed. 49 In accord¬ 
ance with practice under rules of court, the peti¬ 
tioner in the probate court must present his evidence 
first on an appeal to the superior court, 50 but a rul¬ 
ing requiring the other party to do so does not 
warrant a new trial where no prejudice results. 51 
On motion of appellant the court may require claim¬ 
ant to make his claim more specific and definite. 52 

On the trial of an appeal the case cannot be en¬ 
larged and no claim can be heard or matter consid¬ 
ered which was not passed on in the first instance ; 53 
nor can an allowance of other claims not appealed 
from be considered, 64 but where a claim in the al- 


38. Ky.—Miller’s Adm'r v. Miller’s 
Creditors, 3 Ky.Op. 538. 

Mich.—Gilbert v. Taylor's Estate, 211 
N.W. $63, 237 Mich. 225. 

Miss.—Martin v. De Jarnette, 187 So. 
202, 185 Miss. 76. 

Vt.—Collins v. Collins’ Estate, 162 
A. 361. 104 Vt. 506. 

24 C.J. p 387 note 47. 

Technical irregularities 

The appellate court qaay overlook 
technical irregularities in the pro¬ 
bate court and consider the case on 
Its merits.—In Te Wagner’s Estate, 
284 N.W. 485, 226 Iowa 667. 

39. Ark.—Baskins v. Wylds, 39 Aftrk. 
347. 

N.H.—Haley v. Shute, 124 A. 69, ?1 
N.H. 252. 

Jurisdiction of probate court 

In ce'rtlorari proceeding to quash 
probate court orders allowing and 
approving claims against estate of 
incompetent World War veteran, 
court can only look to the face of 
the record to ascertain whether the 
probate court was without jurisdic¬ 
tion.—Hill v. Taylor, 135 S.W.2d 825, 
199 Ark. 695. 

Verified proof filed in court 

If it was necessary upon the trial 
in the district court to comply with 
statutory provisions which require 
the county court before giving judg¬ 
ment against an executor, adminis¬ 
trator, or conservator to require the 
claimant to make oath that such 
claim Is just and unpaid, that re¬ 
quirement was held satisfied by th^ 
claimant’s oath on file in the court 
as hereinbefore set forth.—Tucker 
v. Tucker, 121 P. 125, 21 Colo.App* 

94 r 

4oL . Ark.—Baskins v. Wylds* 39 Ark. 
347. 

42* lit—res Bridge’s Estate, <3 N. 
E.M 164, 235 IILApp. 594. 


Mich.—In re Norton’s Estate, 231 N. 

W. 94, 251 Mich. 167. 

Ohio.—In re Shartle’s Estate, App., 
36 N.E.2d 534. 

Vt.—Thayer v. Thayer's Estate, 121 
A. 439, 97 Vt. 23. 

42. Minn.—Gibson v. Brennan, 48 
N.W. 460, 46 Minn. 92. 

43. Ala.—Willett & Willett v. First 
Nat. Bank, 176 So. 344, 234 Ala. 
577. 

44. Cal.—In re Keith’s Estate, 60 
P.2d 171, 16 Cal.App.2d 67. 

45. Iowa.—In re Wiggins' Estate, 
300 N.W. 289, 230 Iowa 1087. 

Dismissal of claim fully supported 
A judgment dismissing claim of 
attorney against estate for ordinary 
and extraordinary services could not 
be sustained where attorney testi¬ 
fied fully in support of his claim and 
administrator de bonis non called no 
witnesses and offered no testimony. 
—In re Wiggins’ Estate, supra. 

4G. Vt.—Collins v. Collins' Estate, 
162 A 361, 104 Vt 506. 

47. Mo.—Barnes v. Baker, App., 299 
S.W. 80. 

Neb.—In re Golden's Estate, 231 N. 

W. 833, 120 Neb. 226. 

24 C.J. p 387 note 50. 

Appeal from commissioners 

(1) Rights growing out of doings 
of commissioners determining valid¬ 
ity of claim against estate may be 
attacked in trial de novo on appeal 
from doings of commissioners.—Pet- 
tee v. Hortford-Connecticut Trust 
Co., 136 A 111, 105 Conn. 595. 

(2) On a general appeal to the cir¬ 
cuit court from the allowance of a 
claim against an estate by commis¬ 
sioners, evidence offered to show that 

I the claim was allowed by the com- 
I missioners without sufficient proof 
[was properly excluded* as on such 


appeal the case is tried de novo, and 
the only issue is the liability of the 
estate.—In re Turner’s Estate, 1S6 
N.W. 402, 217 Mich. 359. 

48* Colo.—McLaughlin v. Rote, 163 
P. 841, 62 Colo. 505. 

24 C.J. p 387 note 51. 

49. Mo.—King v. Stotts, 162 S.W. 
246, 254 Mo. 198. 

50. R.I.—Davis v. Higgins, 195 A. 
495, 59 R.I. 339. 

51. R.I.—Davis v. Higgins, supra. 

52. Mo.—Watkins v. Donnelly, 88 
Mo. 322. 

53. Mich.—In re Gzella’s Estate, 251 
N.W. 550, 265 Mich. 371—White v. 
Allen, 18 Mich. 194. 

Tex.—First Nat. Bank v. Driver, Civ. 

App., 31 S.W.2d 860. 

24 C.J. p 387 note 54. 

Set-off and. cross action 

(1) Where the administrator fails 
to assert a set-off in the original pro¬ 
ceeding before commissioners, it can¬ 
not be asserted on appeal.—In re 
Gxella’s Estate, 251 N.W. 550, 265 
Mich. 371. 

(2) However, on appeal to the cir¬ 
cuit court from the decision of com¬ 
missioners, the right of the repre¬ 
sentative to file a cross action, un¬ 
der the Survival Act and Death Act, 
which was not asserted before the 
commissioners, has been affirmed bv 
a divided court.—In re Oldman’s Es¬ 
tate, 249 N.W. 471, 264 Mich. 32. 

54. N.T.—In re May’s Estate, 5 N. 
Y.S.2d 684, 255 App.Div. 31, affirm¬ 
ing 290 N.Y.S. 327, 1$0 Misc. 497 
and 290 N.Y.S. 325, 160 Misc. 610. 

Partial allowance 

Where a claim is allowed in part 
and disallowed in part, and an ap¬ 
peal is taken; as to the part allowed, 
but there is no appeal as to the part 
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ternative is asserted and the lower court grants the 
claim under one alternative, the appellate court in 
allowing the rejected claim may disallow the other 
although no appeal was taken therefrom. 55 The va¬ 
lidity of a judgment of the probate court allowing 
and classifying a claim cannot be questioned on ap¬ 
peal from a denial of an order to pay the demand 
pursuant to the judgment. 56 In reaching its deci¬ 
sion the appellate court may make assumptions of 
fact justified by the circumstances. 57 

The validity of nonappealable orders of the pro¬ 
bate court cannot be considered by the appellate 
court, 58 and if the claim is not shown to be of an 
amount which entitles claimant to appeal, the inter¬ 
mediate appellate court should dismiss the appeal. 59 

An argument filed in the appellate court by per¬ 
sons not parties to the appeal will be stricken. 60 In 
accordance with the general rules of evidence, in a 
proceeding to review the allowance of a claim by 
the clerk of court the trial court need take no no¬ 
tice on a demurrer of matters not entitled to recog¬ 
nition as grounds of demurrer. 61 

Where the appellate court cannot determine the 
justness of a claim because of incomplete evidence 
before it, it may remand the case for further hear¬ 
ing. 62 If the petition in proceedings for the allow¬ 
ance of a claim fails to state facts sufficient to con¬ 
stitute a cause of action and the findings of the 
court do not support the judgment, such judgment 
has been held to be defective but not necessarily 
void and it is subject to correction in the appellate 
court even in the absence of exception. 68 


§ 434. - Costs and Allowances 

Applicable statutes govern the award of costs on the 
allowance or disallowance of a claim against a decedent's 
estate. 

Where applicable statutes exist, the award of 
costs on the allowance or disallowance of a claim 
filed against an estate is, of course, regulated there¬ 
by. 64 

In the absence of statute, it has been said to be 
the general rule that a claimant is not entitled to 
costs incident to proof of his claim, 65 particularly 
when the claim is allowed in an amount less than 
that for which it was filed. 66 So if claimant is 
promptly paid the full amount of his claim without 
contest, he is not entitled to costs. 67 However, the 
allowance of costs to the party prevailing and against 
the unsuccessful party is usually within the discre¬ 
tion of the court, 68 and, on the other hand, an un¬ 
successful claimant is not ordinarily entitled to costs 
out of the estate. 69 

An administratrix appealing from an order disal¬ 
lowing claims cannot complain that costs on affirm¬ 
ance were taxed against her as administratrix, and 
not against her distributive share as an heir. 70 

Costs on determination of disputed claims are 
considered infra § 456. 

Attorney's fees cannot be allowed on a note pre¬ 
sented against an estate, where the note does not 
provide therefor, 71 and the failure to claim attor¬ 
ney’s fees when notes were originally presented, 
and the allowance of the claims without at- 


disallowed, the portion of the claim 
which was disallowed is not before 
the appellate court, and such disal¬ 
lowance cannot be reviewed.—Moer- 
chen v. Stoll, 4 N.W. 352, 48 Wis. 307. 

55. Wis.—In re Dohm’s Estate, 206 
N.W. 877, 188 Wis. 626. 

56. Mo.—Dooley v. Ryan, 134 S.W. 
30, 153 Mo.App. 669. 

57. Ill.—In re Schmitt's Estate, 6 
N.E.2d 444, 288 HLApp. 250. 

58. Cal.—Bryant v. Superior Court 
in and for San Joaquin County, 81 
P.2d 483, 16 Cal.App.2d 556—In re 
Flint’s Estate, 56 P.2d 609, 15 Cal. 
App.2d 299. 

59. Vt.—In re Delligan’s Estate, 6 A. 
2d 1, 110 Vt. 294. 

Amount held sufficiently -shown 
Vt.—In re Delligan’s Estate, supra. 
GO. Iowa,—In re Schropfer’s Estate, 
281 N.W. 139, 225 Iowa 576. 

61. Iowa.—In re Baker’s Estate, 28 5 
N.W. 641, 226 Wa 1071. 

62. Cal.—Davis v. Mitchell, 290 P. 

887, 108 Ckl. App.' ' 1 ’ 

Wis.—In re McLean's ESfc&te, 208 N. 
W. 4?64,T$9 ’Wks3 5*67'. « ■' 


63-,N.M.—In re Field’s Estate, 60 P. 
2d 945, 40 N.M. 423. 

64. Costs on late fi ling 

(1) Under statute providing that a 
claim against an estate filed after ex¬ 
piration of specified time from giv¬ 
ing of notice by executor or admin¬ 
istrator of his appointment shall be 
prosecuted solely at claimant’s cost, 
a claim filed within such time after 
date when three full weeks from 
date of first publication of notice 
of appointment elapsed was not sub¬ 
ject to penalty of being prosecuted 
at claimant's cost.—State ex rel. 
Hare v. Lawrence’s Estate, 29 N.B. 

, 2d 339, 108 Ind.App. 423. 

(2) Under some statutes an estate 
| is not liable for the costs on claims 

filed after the term of court desig¬ 
nated by the statutes for the adjust¬ 
ment thereof.—Milner Bank & Trust 
Co. v. Whipple's Estate, 158 P. 811, 
| 61 Colo. '442. 

24 C.J. p 38$ note 60. 

65. Wash.—In re Allen’s Estate, 59 
P.2d 360, 186 Wash. 613. 

66. Wash.—In re Allen's Estate, su¬ 
pra. 


67. N.T.—In re Kulyk’s Estate, 277 
N.Y.S. 807, 243 App.Div. 443, re¬ 
versing 268 N.Y.S. 305, 149 Misc. 
855, supplemented 269 N.Y.S. 70, 
150 Misc. 307, appeal dismissed 277 
N.Y.S. 897, 243 App.Div. 443. 

08. Tex.—Miers v. Betterton, 45 S. 

W. 436, 18 Tex.Civ.App. 430. 

23 C.J. p 387 note 57. 

Costs of audit of decedent’s estate 
will not be imposed on claimant 
whose claim necessitated audit, 
where claim was not frivolous or un¬ 
supported, but, on contrary, raised 
matter which should have been ju¬ 
dicially determined; under circum¬ 
stances, estate must pay costs.—In 
re Bennett’s Estate, 30 PaJDist. & Co. 
148, 26 North.Co. 80. 

69. N.Y.—In re Hogeboom’s Will, 
219 N.Y.S. 436, 219 App.Div. 131. 

70w Iowa,—In re Carroll, 128 N.W. 
929, 149 Iowa 6t7. 

71. III.—DeBoiee v. Martin, 2f7 
App. 456. 

Tex.—Miers v: Betterton, it S.W. 
430, 18 Tex.dv.App. 436. : - 
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torncy's fees, will constitute a bar to a subse¬ 
quent action to recover them. 72 Where a note 
signed by defendant's intestate provided for ten per 
cent attorneys' fees if placed with attorneys for col¬ 
lection, and, after defendant’s appointment as ad¬ 
ministrator, he notified claimant to present his claims 
for payment, hut the note was not clue, and claim¬ 
ant informed him that he had a year in which to 
present the claim, and thereafter, when interest on 
the note became due, placed the note with his own 
attorneys, who presented the claim and demanded 
attorneys' fees, claimant was not entitled to attor¬ 
neys' fees. 73 

Under a statute providing that no action shall be 
brought by summons and complaint against an ad¬ 
ministrator on a claim against decedent, but the 
holder, whether the claim is due or not, shall file 


a statement thereof in the office of the clerk of the 
court in which the estate is pending, the payee of 
a note of a decedent which provides for the payment 
of attorney's fees is not entitled to attorney’s fees 
where a claim on the note is filed before it is due or 
there has been any breach of condition. 74 

§ 435. Proof of Claim at Second Audit 

Inability of claimant to prove his claim on the first 
account does not prevent such proof on the second audit 
where the fund for distribution is different. 

The fact that a creditor has not been able to 
prove his claim by competent testimony at the 
audit of the first account of the executor will not 
prevent him from offering such proof, if he has se¬ 
cured it, at the audit of a second account of the ex¬ 
ecutor, the fund for distribution being different. 76 


C. DISPUTED CLAIMS 


1. CONTEST OF CLAIMS GENERALLY. 


§ 436. In General 

Proceedings for the determination of the validity 
of disputed claims other than by action in a court 
of general jurisdiction against the representative on 
the claim are discussed infra §§ 442-456. 

Examine Pocket Parts for later cases. 

§ 437. Statutory Provisions 

Statutes pertaining to the contest of claims are to 
be reconciled if possible. A general statute does not 
apply to a claim by an administrator or executor where 
that is governed by a special statute. 

In accordance with the general rules of statutory 
construction, statutes pertaining to the contest of 
claims against the estate are to be read together 
and reconciled if possible. 76 A general statute re¬ 


garding the disallowance and determination of 
claims does not apply to a claim by an administra¬ 
tor or executor where that is governed by a special 
statute. 77 When permitted by statute a creditor 
whose claim has been rejected by the representative 
may either present the matter to the probate court 
or institute an independent action in the circuit 
court. 78 

§ 438. Who May Contest or Object to Claims 

As a general rule the representative and any other 
person having an interest in the estate which will be 
affected may contest claims against the estate. 

As a general rule, in many jurisdictions under ex¬ 
press statutory provisions, the representative 76 or 
any other person having an interest in the estate 86 


72. Tex.—Wicks-Ne&se v. Janes, 72 
aw. S7, 31 Tex.Civ.App. 151. 

73. Tex.—Adoue v. Kirby, 114 S.W. 
1 S3, 52 Tex.Civ.App. $23. 

74. Ind.—St. Joseph County Sav. 
Bank v. Randall, 7$ N.E. 1012, 37 
Ind.App. 402. 

75. Pa-—-Shuman’s Estate, 45 Pa. 
Super. 587. 

ai ghfat m ay be preserved far con¬ 
sideration in final settlement—In re 
Diehl’s Estate, 13 Pa.Diet. & Co. 61L 

76. Conn.—Caffirey v. Alcorn, 162 A. 
$40, 115 Conn. $05. 

&D.—Harmdierks v. Smith, 227 N, 
W. 845, 56 S.D. 173. 

Statute giving additional remedy 
A statute which permits a claim¬ 
ant after rejection of his claim to 
apply for coramissioifeers to decide 


on it and allowing him four months 
after an adverse decision to file suit 
on the claim is not in conflict with 
a statute which requires claimant 
to bring suit within four months 
after disallowance of the claim by 
the executor, but it merely gives 
claimant an additional remedy.—Caf- 
frey v. Alcorn, 162 A. 840, 115 Conn. 
605. 

77. R.I.—■Kiggin v. Kiggin’s Estate, 
195 A. 492, 59 R.I. 370. 

78. Or.—In re Mead’s Estate, 34 P. 
2d 346, 147 Or. 400—Phillips v. 
Elliott, 25 P.2d 557, 144 Or. 694. 

i79w D.C.—Clawans v. Sheet*, 92 F.2d 
517, 67 App,D.C. $66. 

Tenn.—Commerce Onion Bank v. 

Gillespie, 156 S-W.2d 425. 

I 24 O J. p 388 note 68. 
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Objection to auditing judge’s allow¬ 
ance of claim 

It has been held that an executor 
who is not a trustee has no stand¬ 
ing to except to an auditing judge’s 
allowance of the claim, but, if the 
executor is also the residuary lega¬ 
tee, the court may treat his excep¬ 
tions as though filed in that capacity. 
—In re Bass’ Estate, 35 Pa.Dist. & 
Co. 300. 

80. N.Y.—In re Rods’ Estate, 230 N. 

Y.S. 332, 132 Misc. 335. 

Ohio.—In re Blue's Estate, 32 N.ES. 

2d 499, 67 Ohio App. 37. 

Tenn.—Commerce Union Bank v. 

GiUespie, 156 S.W.2d 425. 

24 C.J. p 388 note 69. 

| Titleholder of property fraudulently 
conveyed 

! In* a proceeding by an admraistra- 
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may contest or dispute claims asserted against the 
estate, but an objection cannot be made by a person 
who, although interested in the estate, could not be 
benefited by a disallowance of the claim. 81 Heirs 
and distributees may contest the allowance of the 
claims of creditors 82 or of the representative ; 83 
and one creditor may contest the claims of other 
creditors, 84 if the assets are insufficient to pay the 
claims of all. 85 A person who is not interested in 
the e-state has no right to contest the allowance of 
claims against it. 86 

§ 439. Duty of Representative to Contest 
Claims 

It is the duty of the representative to contest doubt¬ 
ful claims and to interpose available legal objections. 

It is the duty of the representative to contest all 
claims presented against the estate which he believes, 
or has reason to believe, are unfounded or unjust, 87 
or which are not presented and authenticated ac¬ 
cording to the requirements of the statute. 88 He 
must interpose all legal objections available 89 even 
to the allowance of his own claim as a creditor. 90 
The representative is not required to resist patently 
valid claims, 91 and the propriety of contesting par¬ 
ticular claims must frequently be left largely to his 


§ 440 

discretion and no presumption of bad faith or mis¬ 
conduct will be made against him. 92 Where a cred¬ 
itor takes an appeal from the disallowance of his 
claim, it is the duty of the representative to defend 
the appeal. 93 

In proceedings to evaluate the estate tax the ex¬ 
ecutor or administrator should assert obligations of 
the estate as deductible, and his proper action is to 
set up all the potential obligations of the estate in 
his schedules and have them reserved for evaluation 
until their validity is finally determined. 94 

§ 440. Grounds, Time, and Mode of Objec¬ 
tion 

a. Grounds of objection 

b. Time for making objections 

c. Mode of making objections 

a. Grounds of Objection 

The representative is entitled to assert any equitable 
or legal defense existing against the claim. 

The executor or administrator is entitled to avail 
himself of any equitable or legal defense existing 
against the claim presented for allowance. 95 Ob¬ 
jections to a claim may be based on a denial of its 
justice or validity, 96 or may rest on the ground that 
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tor to sell real estate claimed to have 
been fraudulently conveyed by dece¬ 
dent, the holder of the legal title 
may contest the validity of claims 
against the estate of decedent, even 
though they have been previously 
allowed.—Custer v. Beyer, 130 N.E. 
834, 76 Ind.App. 303. 

81. Pa.—In re Wunder’s Estate, 113 
A. 378, 270 Pa. 281—Hoopes' Es¬ 
tate, 2 Chest.Co. 67. 

82. Ill.—Bocock v. Leet, 210 Ill.App. 
402. 

Ohio.—In re Blue's Estate, 32 N.E. 2d 
499, 67 Ohio App. 37—Anderson v. 
Houpt, 184 N.E. 29, 43 Ohio App. 
538. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

24 C.J. p 388 note 70. 

Necessity for acceptance of succes¬ 
sion. 

An heir may oppose the recogni¬ 
tion of a debt against the succession 
without even having accepted the 
succession.—In re Des Hotels Estate, 
91 So. 148, 150 La. 672. 

Claim of widow 

The residuary legatees may con¬ 
test the claim of decedent's widow.— 
Brinkerhoff v. Huntley, 223 Ill.App. 
591. 

83. Iowa.—McDermott v. McDer¬ 
mott, 116 N.W. 122, 138 Iowa 351. 

24 C.J. p 388 note 71. 

84. Ohio.—In re Blue's Estate, 32 
N.E.2d 499, 67 Ohio App. 37. 


Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

24 C.J. p 388 note 72. 

85. Pa.—In re Erny's Estate, 12 A. 
2d 333, 337 Pa. 542. 

24 C.J. p 389 note 73. 

86. Tex.—In re Baldwin's Estate, 
Civ.App., 28 S.W.2d 1108. 

24 C.J. p 389 note 75. 

87. Colo.—In re Ruling's Estate, 99 
P.2d 194, 105 Colo. 475. 

Iowa.—Packer v. Overton, 203 N.W. 
307, 200 Iowa 620. 

Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

Wash.—Thompson v. Weimer, 95 P. 

2d 772, 1 Washed 145. 

W.Va,—Boone v. Boone, 17 S.E.2d 
790. 

Wis.—In re Kniffen's Estate, 286 N. 

W. 8, 231 Wis. 589. 

24 C.J. p 389 note 77. 

Moral obligations 

Executors are under the duty to 
resist payment of moral obligations 
not imposing legal liability.—In re 
Taylor's Estate, 167 N.E. 434, 251 N. 
Y. 257, reversing In re Taylor’s 
Ex'rs, 231 N.Y.S. 899, 225 App.Div. 
711. 

88. Ark.—Walker v. Byers, 14 Ark. 
246. 

Ill.—Fragd v. Fragd, 175 Ill.App. 246. 

89. Ill.—Austin v. City Bank of 
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Milwaukee, 5 N.E.2d 585, 288 Ill. 
App. 36. 

N.Y.—In re Schrier's Estate, 263 N. 
Y.S. 539, 147 Misc. 539, denying 
motion 260 N.Y.S. 610, 145 Misc. 
593—In re Tharp, 184 N.Y.S. 232, 
113 Misc. 199. 

Wash.—Thompson v. Weimer, 95 P. 

2d 772, 1 Wash.2d 145. 

Wis.—In re Kniffen’s Estate, 286 N. 
W. 8, 231 Wis. 589. 

The duty to interpose the statute 
of limitations is discussed supra § 
382. 

90. N.Y.—In re Kahn's Estate, 251 
N.Y.S. 23, 140 Misc. 532. 

91. Iowa.—In re Sterner's Estate, 
277 N.W. 366, 224 Iowa 605. 

92. Ala.—Pearson v. Darrin gton, 32 
Ala. 227. 

Cal.—In re Pillsbury, 166 P. 11, 175 
Cal. 454. 

S.D.—Norman v. Miller, 167 N.W. 
391, 40 S.D. 399. 

93. Pa.—In re Kennedy's Estate, 194 
A. 901, 328 Pa. 193. 

94. N.Y.—In re Chisholm's Estate, 
30 N.Y.S.2d 870, 177 Misc. 423. 

95. Mich.—Foote v. Foote, 28 N.W. 
90, 61 Mich. 181. 

N.*T.—In re Roberts, 108 N.E. 562, 
214 N.Y. 369. 

96. Cal.—In re Weir, 143 P. 612, 168 
Cal. 330. 

24 OJ. p 389 note 8L 
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the claim is barred, 9 * that it has been paid, 98 that 
claimant has in it complied with the statutory re¬ 
quirements as to its presentation and authentica¬ 
tion, 99 or that the determination of a claim previ¬ 
ously asserted which is based on the same liability 
is pending. 1 It is not a valid objection to the claim 
of a creditor that a similar demand has been pre¬ 
sented against another estate,- that the security for 
the debt has not been presented 3 or has been trans¬ 
ferred to another person, 4 or that claimant seeking 
compensation for services is the recipient of a be¬ 
quest from deceased; 5 and it is no valid objection 
to the claim of a representative that he has not filed 
his administration bond.® To be valid an objection 
must have a basis in fact,7 and an objection to pay¬ 
ment on a contract of purchase on the grounds of 
uncertainty of the contract cannot be sustained 
where the facts show’ no uncertainty. 8 The repre¬ 
sentative cannot urge failure to deliver the proper¬ 
ty specified in a contract of purchase as an objection 
to the claim where payment is due before delivery, 9 
and he cannot object to the contract as void for 
nonconi pi iance with statutory requirements where 
objection to its validity is not made w’ithin the peri¬ 
od of time specified by the statute. 10 An executor 
cannot refuse payment on a note owed by decedent 
on grounds which pertain only to rights between the 
holder of the note and third parties. 11 

b. Time for Making Objections 

No objection can be made after the time limited 
by statute on any ground existing prior to the expiration 

97. Kan.—Bristow v. First Trust Co. 
of Wichita, 38 P.2d 108, 140 Kan. 

711. 

Pa.—In re Erny's Estate, 12 A. 2d 
333, 337 Pa. 543. 

24 C.J. p 389 note 82. 

9$, Pa.—In re Erny’s Estate, supra. 

99u Colo.—A Water v. Central City 
First Nat. Bank, 103 P. 378, 45 
Colo. 528. 

24 C.J. p 389 note 83. 

I»<L—Heaton v, Wilson's Estate, 

14$ N.E. 588, 82 Ind.App. 484. 

2. Pa,—Montgomery's Estate, 3 

Brews t 30$, 

3. Ind.—^NeWell v. Newell. 12 N.E. 2d 
844, 213 Ind. 251. 

4* Ind.—Newell v. Newell, supra. 

Heoesstty for showing wrongful 

fgTsng£eg 

Administrator could not * resist 
claim on ground that transfer pf 
stock see security' for debt to credi¬ 
tor's wife was wrongful, aAd that 
hence claimant would be considered 
to have elected to accept the stock 
29 payment the debt, in absence 
of showing wherein transfer was 
wrong or manner 1st which injury 


of this period unless the claimant waives the statutory 
limitation, but objections founded on matters subse¬ 
quently occurring may be interposed at any time prior 
to the final decree. 

As a general rule, where the time for making 
objections is limited by statute, no objection can be 
made after the time limited on any ground existing 
prior to the expiration of this period, 12 unless claim¬ 
ant waives the statutory limitation, 13 but objections 
founded on matters subsequently occurring may be 
interposed at any time prior to the rendition of a 
final decree in favor of the creditor. 14 However, 
it has been held that proceedings opposing the al¬ 
lowance of a claim may be instituted after the ex¬ 
piration of the prescribed time by one who has had 
no notice of the allowance until after such time. 15 
Where the court is empowered to prescribe the 
time, it may also in its discretion extend the time 
originally limited. 15 An objection for want of prop¬ 
er authentication of a claim may be made at any 
time before final judgment, 17 but not thereafter. 18 
So, also, an objection that a claim was never pre¬ 
sented to an executor is too late after the court, in 
settling the executor’s account, has made an order 
for the payment of the claim. 19 Distributees may 
contest a claim of the representative without wait¬ 
ing for him to exhibit an administration account in¬ 
cluding the same. 20 A statute which permits the 
contest of a claim between the time of approval by 
the judge and the settlement of the account of the 
executor or administrator in which it is first re¬ 
ported as allowed and approved does not preclude 
the contest of a claim after proceedings to settle the 

11- Ill.—In re Schmitt's Estate, 6 
N.E.2d 444, 288 IlI.App, 250. 

12.' Ala.—Chandler v. Wynne, 4 So. 

653, 85 Ala. 301. 

24 C.J. p 389 note 86. 

13- Fla.—Pierce v. Pasquarello, 169 
So. 727, 125 Fla. 330. 

14. Colo.—Alvater v. Central City 
First Nat Bank, 103 P. 378, 45 
Colo. 528. 

C.J. p 389 note 87. 

15- Ind.—Logan v. Hite, 13 N.E.2d 
782, 214 Ind. 233—Rodebaugh V. 
Rodebaugh, 138 N.E. 263, 79 Ind. 
App. 324. 

16. N.J.—King v. Rockhill, 7 A. 437, 
41 N.J.Bq. 278. 

17- Ark.—Beirne v. Imboden, 14 Ark. 
237. 

24 C.J. p 339 note 89. 

IE- Ark.—Clark v. Romford, 20 Ark. 
440, 

Me.—Snider V. McAtee, 147 S.W. 136, 
165 Mo.App. 260. 

19- Oat—JU Harter Co. v. Geisel, 
122 P. 1094, 18 CaXApp. 

20- Md^-Covear V. Stockdale, 16 Met 

1- . - * i * , 


resulted therefrom.—Newell v. New¬ 
ell, supra. 

5w Ill.—In re Lyons' Estate, 25 N.E. 
2d 555, 303 IlI.App. 642. 

6- Or.—In re Houck, 17 P. 461, 23 
Or. 10. 

7- Wis.—In re Leedom's Estate, 273 
N.W. 471, 225 Wis. 148. 

a. Wis.—In re Leedom's Estate, su¬ 
pra. 

9m Wis.- -In re Leedom's Estate, su¬ 
pra. 

10- Wis.- -In re Leedom's Estate, su¬ 
pra. 

Voidable sale of stock 

Where noncompliance with the pro¬ 
visions of a statute pertaining to 
the sale of stock renders the trans¬ 
action voidable and subject to be 
set asfde if objection is made with¬ 
in a specified period of tin\e, ah exe¬ 
cutor cannot, after that period of 
time has expired, object to a ei&fra 
for the purchase price of the stock 
on the grounds that the statute has 
vkyt been complied with.—-In re Lee- 
dpxafet Efctatft, supra. •* * 


24 
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account in which the claim is approved by the court 
for the first time. 21 

c. Mode of Mining Objections 

In the absence of a statute providing otherwise, the 
representative is not required to specify objections to a 
claim, and his objections may be orally interposed. 

In the absence of a statute providing otherwise, 
the representative is not required to specify objec¬ 
tions to a claim, 22 and his objections may be orally 
interposed. 23 A notice served by an executor that 
he doubts the justice of a verified claim against the 
estate and offers to refer it binds him and estops 
him from claiming that he rejected the claim. 24 

§ 441. Waiver of Objections and Estoppel 

Mere silence on the part of the representative after 
presentation of a claim or the fact that a claim is once 
passed without contest does not necessarily preclude 
the representative from subsequently contesting it unless 
the claimant is misled to his prejudice. Objections 
based on irregularities in filing and docketing a claim 
are waived by a general appearance of the representative. 

Mere silence on the part of a representative after 
presentation of a claim, accompanied by lapse of 
time, 25 or the fact that a claim is once passed with¬ 
out contest, 26 does not necessarily preclude the rep¬ 
resentative from subsequently resisting it, unless 
claimant is misled to his prejudice, 27 but, where the 
representative admits of record in an accounting 
proceeding that claimant has a valid debt entitling 
him to compel an accounting it has been held that 
the representative cannot contest the claim unless 
the court permits the record of the proceedings to 
be amended. 28 If by verbally admitting the validity 
of a claim and stating that it will be paid he induc¬ 
es a third person to take the claim, he cannot there¬ 
after contest it in the hands of such third person. 29 
A failure to object to a claim for want of affidavit 
and proof, until after judgment, is a waiver of the 
objection, 30 and objections based on irregularities 
in filing and docketing a claim are waived by a gen¬ 


eral appearance of the representative. 31 So, also, 
where the court has jurisdiction of the subject mat¬ 
ter, an executor who appears and files his demurrer 
to a paragraph of a claim which had never been 
placed on the appearance docket for rejection or 
allowance by him waives the objection that the claim 
had not been filed ; 32 and, where the representative 
waives his statutory right to require that a claimant 
shall bring his claim against the estate before the 
court in the mode prescribed by decedents' act, his 
demurrer to an entire claim consisting of several 
distinct items will not be sustained if any one of 
such items states a good cause of action. 33 Failure 
of the representative to object to a claim on the 
ground that it is barred by the statute of limitations 
does not constitute a waiver of the statute, 34 and 
he may set up this objection in subsequent proceed¬ 
ings. 35 Where, after a claim against a decedent's 
estate had been transferred to the issue docket, 
claimant was permitted, without objection on the 
part of the administrator, to amend the statement 
by introducing therein an item of claim based on 
facts which accrued after the claim was filed in the 
clerk's office and was placed on the docket on which 
it was the administrator’s duty to allow or reject 
claims, the administrator could not by answer in 
bar of such part of the claim raise an objection 
which he had so waived to the making of such 
amendment. 36 Where an administratrix as such 
pays a portion of a bill of an expert accountant, and 
it is agreed between them that the accountant shall 
present his claim for the balance against the es¬ 
tate and that the administratrix shall not be held 
personally responsible therefor, the administratrix 
cannot object to the payment of the balance out of 
the estate merely because she is the sole distributee 
thereof. 37 

The heirs may be estopped by their conduct from 
contesting a claim, and, where they are estopped, 
the representative is also estopped in a proceeding 


21. Cal.—In re Hoover’s Estate, 35 
P.2d 193, 139 Cal.App. 762. 

22. Cal.—Stockton $av. Bank v. Me- 
Cown, 150 P. 985, 170 Cal. 600. 

24 C.J. p 389 note 93. 

Claim founded, on note 

A general objection by the widow 
in her own behalf, and as guardian 
of an infant child, to the allowance 
of a claim founded on a note, a copy 
of which was filed, was held suffi-. 
cient, and the cfefens4s of limitations, 
and of the failure to file the note it¬ 
self, were - available.—In re Hobson, 
91 P. 929,' 40' ColO* 332. 

23. Colo.—Alvater 1 V. Central City' 

First Nat Bank, 103 P. 378, 45 
Colo^ 52&. . . 1 

24 C. J. p 389 note 9-4. 


24^ N.Y.—Van Ness v. Kenyon, 135 
N.Y.S. 802, 75 Misc. 526, affirmed 
136 N.Y.S. 1149, 151 App.Div. 948. 

25. N.Y.—In re Ageloffs Estate, 292 
N.Y.S. 287, 161 Misc. 388. 

24 C.J. p 390 note 98. 

26. Md.—Turk v. Grossman, 17 A. 2d 
122 . 

27. N.Y.—Wright v. Beirne, 2 Dem. 
Surr. 539: 

No injury to claimant shown 
N.Y.—In re AgelofiFs Estate, 292 N. 
Y.S. 287, 161 Misc. 388. 

28. N.Y.—Wright v. Beirne, 2 Dem. 
Surr. 539. 

29k Tex.—Swenison v. Walker, 3 Tex. 
93. 


30. Ky.—Gray v. Marshall, 13 S.W. 
913, 12 Ky.L. 103. 

Mo.—Coates v. Dunnivant, App., 182 
S.W. 821. 

31. Ind.—Sanders v. Hartage, 46 N. 
E. 604, 17 Ind.App. 243. 

32. Ind.—Frazer v. Boss, 66 Ind. 1. 

33. Ind.—Stapp v. Messeke, 94 Ind. 
423. 

34. Kan.—Hammond v. Hammond's 
Estate, 91 P.2d J9, 150 Kan. 113. 

35. N.Y.—In re Haul's Estate, 359 Nu 
Y.S. 455, 144 Misc. 616. 

36. Ind.—Sheeks; V. Pillion, 29i&JS. t 

786, 3 Ind.App v 262. , r 

37. Pa.—Webb's Estate* j Pa. 

' Super. 41. S 1 ■ ’ J 
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where he represents only their interests. 35 An fective. 39 

agreement by a beneficiary to withhold objections to Waiver of due presentation is considered supra § 
a claim must be supported by consideration to be ef- 424. 

2. PROCEEDINGS FOR DETERMINATION. 


§ 442. Arbitration 

a. Right to submit 

b. Submission and notice 

c. Powers of arbitrators 

d. Award 

a. Bight to Submit 

As a general rule, but subject to exceptions In some 
Jurisdictions, the representative has the right to submit 
claims to arbitration without first securing permission 
from the probate court unless this Is required by statute. 

In a few jurisdictions the right of the representa¬ 
tive to submit to arbitration has been denied, 40 but 
the general rule at common law, which is also estab¬ 
lished by express statutes in some jurisdictions, is 
that an executor or an administrator has the right 
to submit to arbitration claims against the estate 
which he represents. 41 No special authority from 
the probate court is required for the exercise of this 
right, 42 unless the sanction of the probate court is 
required by statute; 43 nor is the right affected by 
statutory provisions authorizing a reference of dis¬ 
puted claims. 44 The heirs or other persons bene¬ 
ficially interested have no right to submit a claim 
against the estate to arbitration while the estate is 
subject to administration. 45 

b. Submission and Notice 

Submission may be made by parol, and notice to 
the legatees is unnecessary. A mere agreement to submit 
to arbitration is not an admission of assets. A wrongful 
revocation of the submission gives rise to a cause of 
action against the executor or administrator in his in- 
dfvFdeai, and not in his representative, capacity. 

A valid submission to arbitration may be made by 
parol, 4 ® and there need not be any express agree¬ 
ment to abide by the award, as this will be implied 


from the fact of submission. 47 The legatees are 
parties to the arbitration through the executor who 
represents them, and notice to the legatees is unnec¬ 
essary. 48 

An agreement to submit to arbitration is not an 
admission of assets, 49 unless the representative cov¬ 
enants to abide by and pay the amount of the 
award, 50 and not even then if from the articles of 
submission a contrary intention appears. 51 

A proceeding of a court acting beyond its juris¬ 
diction cannot be sustained as an arbitration. 52 

Revocation of submission. A wrongful revoca¬ 
tion of the submission gives rise to a cause of ac¬ 
tion against the executor or administrator in his in¬ 
dividual, and not in his representative, capacity. 53 

c. Powers of Arbitrators 

The powers of arbitrators and the extent of their 
authority depend on the terms of the agreement between 
the parties, which will be strictly construed. 

The powers of arbitrators and the extent of their 
authority depend on the terms of the agreement 
between the parties, which will be strictly con¬ 
strued. 54 A statute conferring on orphans' courts 
the powder, with the consent of the parties, to arbi¬ 
trate between a claimant and an administrator has 
been held to refer only to claims against the estate 
which are asserted against the administrator in his 
fiduciary character. 55 

d. Award 

The award is binding on all parties thereto and it 
is conclusive on all matters submitted, but it may be 
vacated in equity for fraud, accident, or mistake. Under 
the common-law rule a representative is liable to account 
If the award is less favorable to the estate than an 
action at taw would be. 


38. lid.—Crothers v. Crothers, 91 
A. 691, 123 Md, 606. 

Mich.—Jaofcs v. Black, $6 N.W. 563, 
96 Mich. 122. 

38, Md.—Turk v. Grossman, 17 A.2d 

122 . 

40. Tex.—Cal laghan v. Grenet, 18 
S.W. 597, 66 Tex 2361 

24 CJ. p 991 note 17. 

41. Ga.—Tinsley v. Maddox, 168 S.E. 
297, 176 Ga. 471, 

24 O.J. p 396 note 13. 

42. Mo.—In re Jarboe, 127 S.W. 26, 
227 Up. £& 

24 CU. p 391 note 24. 


[43. N.T.—Matter of Eichman, 68 
1 N.T.S. 636, 33 Misc. 322. 

; 24 C.J. p 391 note 15. 

44. S.D.—Unterrainer v. Seelig, 82 
N.W. 394, 13 S.D. 148. 

24 C.J. p 391 note 16. 

45. Iowa,—Stahl v. Brown, 32 N.W. 
105, 72 Iowa 720. 

46. N.Y.—-Valentine v. Valentine, 2 
Barb.Cfc. 430—Whitney v. Phoenix, 
4 Redf.Surr. 180. - 

47. N.Y.—Valentine v. Valentine, 2 
BarKCh. 430. 

48. Ga.—TinSley. w Maddox, 168 S. 
E. 297, 176 Ga. 471. 


49. Pa.—Grace v. Sutton, 5 Watts 
<Pa.> 540. 

24 C.J. p 391 note 21. 

50. N.J.—McKeen v. Oliphant, 18 N. 
J.Law 442. 

N.Y.—Wood v. Tunnieliff, 74 N.Y. 38. 

51. N.J.—McKeen v. Oliphant, 18 N. 
J.Law 442. 

52. N.Y.—Tucker v. Tucker, 4 Abb. 
Dec. 42$, 4 Keyes 136. 

53. N*Y.-’-Magoun v. Magroun, 82 
N.Y.S. 820, 84 App.Div. 282: 

54. N.C—Alexander v. Burton, 21 N. 
C. 469. 

55. Md.-—Browne v. Preston, 38 Md. 
373. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 443 


Under the common-law rule unchanged by stat¬ 
ute, a representative who submits disputed claims to 
arbitration acts at his peril, and, if the award is 
less favorable to the estate than an action at law 
would have been, he may be held liable to account 
for the loss to the heirs of other persons interested 
in the estate ; 56 but the award is binding and the in¬ 
jury can be redressed only by charging the repre¬ 
sentative with a devastavit. 57 The award is con¬ 
clusive and binding on all parties thereto, 58 the rep¬ 
resentative 59 in his fiduciary capacity, 69 the credi¬ 
tors of the estate, 61 and the heirs, legatees, and dev¬ 
isees. 62 It is conclusive on all matters submitted, 
and it may be made the judgment of the court. 63 
As against the representative it has been held that, 
if he covenants to abide by and pay the amount of 
the award, he will be personally bound for the full 
amount awarded, 64 although in form he covenanted 
as representative, 65 unless from a fair construction 
of the articles of submission a contrary intention 
appears; 66 but in the absence of such an agreement' 
he is bound only in his representative capacity and 
according to the amount of assets. 67 

Where claims against a person both individually 
and in his capacity as executor or administrator are 
submitted to arbitration, the award should clearly 
distinguish between moneys which are to be paid 
by him in his fiduciary character and those for 
which he is personally bound. 68 Where an award 
is against the administrator individually, a creditor 
cannot enforce it against a successor of the admin¬ 
istrator. 69 The submission is an implied promise 
to pay from the assets in his hands and no further 
promise is necessary to sustain an action on this 
award. 70 As between different creditors, an award 
in favor of one does not entitle him to any priority 
of payment over other creditors but merely estab¬ 
lishes and liquidates the claim. 71 


Vacation of award. The award may be vacated in 
equity for fraud, accident, or mistake, 72 but it can¬ 
not be set aside on the grounds that there w r as a 
good defense which the representative failed to set 
up in the absence of accident, mistake, fraud, or 
corrupt complicit}- between the representative and 
claimant. 73 In a proper case the legatees may pe¬ 
tition in equity to set aside the award if the execu¬ 
tor fails or refuses to do so. 74 

§ 443. Reference 

a. In general 

b. What claims may be referred 

c. Agreement to refer 

d. Nature of proceeding 

e. Waiver of defects 

f. Selection, appointment, and powers of 

referees 

g. Proceedings before referee 

h. Findings, reward, or report 

i. Review 

j. Second reference 

a. In General 

In accordance with statutory provisions, disputed 
claims may be submitted to referees or auditors, but 
either the representative or the claimant may refuse 
an offer to refer by the other party. The court may 
revoke an offer of reference on “ proof of facts which 
would render further proceeding injurious to the rights 
of interested persons. 

In accordance with the express provisions of stat¬ 
utes in a number of jurisdictions, disputed claims 
may be submitted to referees 75 or auditors. 76 These 
statutes are designed merely to afford an expedi¬ 
tious and inexpensive method of determining such 
claims, 77 and do not preclude the right of the par¬ 
ties to resort to arbitration, as stated supra § 442, 
or to an ordinary action at law, 78 nor do they make 


56. Iowa.—Sullivan v. Nicoulin, 84 
N.W. 978, 113 Iowa 76. 

24 C.J. p 391 notes 29, 31. 

57. Va.—Wheatley v. Martin, 6 
Leigh 62. 33 Va. 62. 

58. Ga.—Tinsley v. Maddox, 168 S. 
E. 297, 176 Ga. 471. 

59. N.C.—McLeod v. Graham, 43 S. 
E. 935, 132 N.C. 473. 

24 C.J. p 391 note 32. 

60. N.H.—Cogswell v. Concord & M. 
R. Co., 44 A. 293, 68 N.H. 192. 

24 C.J. p 391 note 33. 

61. U.S.—Strodes y. Patton, C.C.Va., 
23 F.Cas.No.13,538, 1 Brock. 223. 

62. Ga.—Tinsley' v. Maddox, 168 S. 
E. 297, 176 Ga. 471. 

Va.—Wheatley v. Martin, 6 Leigh 62*, 
33 Va. 62. 


63. Ga.—Tinsley v. Maddox, 168 S. 
E. 297, 176 Ga. 471. 

64. N.Y.—Wood v. Tunnicliff, 74 N. 
Y. 38. 

Vt.—Powers v. Douglass, 53 Vt. 471, 
38 Am.R. 699. 

65. N.Y.—'Wood v. Tunnicliff, 74 N. 
Y. 38. 

66. N.J.—McKeen v. Oliphant, 18 N. 
J.Law 442. 

24 C.J. p 392 note 38. 

67. Vt.—Powers v. Douglass, 53 Vt. 
471, 38 Am.R. 699. 

24 C.J. p 392 note 39. 

68. U.S.—Lyle v. Rodgers, D.C., 5 
Wheat. 394, 5 L.Ed. 117. 

69w Md.—James V. Lawrence, 7 
Harr, <Sfc J. 73. 

70. S.C.—Swicard v. Wilson, 9 S.C. 
L. 218. 
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71. N.Y.—Wood v. Tunnicliff, 74 N. 
Y. 38. 

72. Ga.—Tinsley v. Maddox, 168 S. 
E. 297, 176 Ga. 471. 

73. Ga.—Tinsley v. Maddox, supra. 

74. Ga.—Tinsley v. Maddox, supra. 

75. Mich.—Shepherd v. Shepherd, 65 
N.W. 580, 108 Mich. 82. 

24 C.J. p 392 note 44. 

76. Pa.—Coulston’s Estate, 28 A- 
1020, 161 Pa. 151, affirming 3 Pa. 
Dist. 99, 14 Pa.Co. 243. 

24 C.J. p 392 note 45. 

77. N.Y.—Roulston v. Roulston, 26 
N.Y.S. 667, 5 Misc. 569, affirmed 23 
N.Y.S. 1117, 78 Hun 609. 

N.C.—Lassiter v. Upchurch*. 12 S.EL 
63, 107 N.C. 411. 

78. N.Y.—Mo well V. Van Buren, 28 
N.Y.Sw 1035, 77 Hun 569. 
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it the duty of cither party to offer to refer. 79 

Refusal to refer . Either the representative or the 
claimant may refuse to refer a disputed claim on an 
offer to refer made by the other party, 80 but the 
probate court has no discretion to refuse a reference 
where the representative and claimant mutually 
agree thereto. 81 Neither party can be said to have 
refused to refer until the other has in some way 
manifested his willingness to do so, 82 but a neglect 
to answer an offer or proposition to refer might be 
deemed a refusal. 83 

Revocation of order of reference. The court may 
revoke an order of reference while the reference 
is pending, on proof of facts which might render 
further proceedings before the referees fraudulent 
or injurious to the rights of persons interested in 
the claim referred or in the estate, and may do so 
on the application of one who is not a party to the 
reference and against the consent of those who are 
parties thereto. 84 

Bringing in new parties and intervention . If 
while the reference is pending it appears that the 
presence of other persons is necessary to a complete 
determination of the controversy the court may or¬ 
der them to be brought in and made parties. 86 A 
legatee cannot intervene in a proceeding on a money 
demand against the estate, which has been referred 
and has assumed the status of an action in court, 
on the ground of collusion between the administra¬ 
tor and the claimant, and consequent danger to his 
legacy where the statute permits intervention in 
court only where specific or tangible property is in¬ 
volved. 86 

b. What Claims May Be Referred 

Only such claims may be referred as the statutes 


permitting the reference authorize. Statutes providing 
generally for a reference of all claims against the estate 
cover all claims of whatever nature which the repre¬ 
sentative is competent to settle and adjust. 

Only such claims may be referred as the statutes 
permitting the reference authorize. 87 Statutes pro¬ 
viding generally for a reference of all claims 
against the estate cover all claims of whatever na¬ 
ture which the representative is competent to set¬ 
tle and adjust 88 and which have been rejected or 
disputed by him ; 89 and so include claims not yet 
due, 90 claims of an equitable as well as of a legal 
nature, 91 and claims arising out of tort as well as 
out of contract, 92 Under statutes expressly or im¬ 
pliedly so providing, reference can be had only of 
such claims as accrued during the life of decedent 
or would have accrued against him if he had lived, 93 
and an individual claim of the representative 
against the estate may be referred, 94 but a claim of 
the representative as such cannot be. 95 A statute 
which provides for a reference if the representative 
doubts the justness of a claim does not authorize 
a reference at the request of an administrator to de¬ 
cide his individual claim against the estate. 96 

c. Agreement to Refer 

In accordance with statutory provisions the agree¬ 
ment to refer must be in writing and must be submitted 
to the surrogate or probate judge for approval, and 
filed in the clerk's office. It should substantially present 
the issues between the parties but matters of defense 
need not be set up therein. The agreement properly 
filed operates as a voluntary appearance of the parties 
and a waiver of a trial by a Jury. 

In accordance with statutory provisions, although 
the offer to refer may be by parol, 97 the agreement 
itself must be in writing, 98 and must be submitted 
to the surrogate or probate judge for approval, 99 
and filed in the clerk’s office. 1 The agreement to re- 


7S. N.Y.—Proude v. Wfciton, 15 
How.Pr. 304. 

VMwe cSf of reference 

Privilege of reference may be 
waived by representative.—Terry v. 
Cape Fear Bank, C.C.N.C., 20 F. 773. 
8a N.YWood V. TunnicUff, 74 N. 
Y- 38—Fronde v. Whiton. 15 How. 
Pr. 304, 

®X* N.H—Hangman v. Probate 
Judge, 31 N.H 171. 

BSU N.Y.—Buckhout v. Hunt, 16 
£ HOw.Pr. 40T—Prfaude v. Whiton, 
15 How.Pr. 304. 

34 €U. p 80S note 01. * 

83. ,N.Y.—Proud* v. Yhilton, supra. 
8L v. 38 

Vt. 430. 

85. N.Y.—Itfowry v. F*efc, 7 AbKN- 

Oaa 133. 

—Hoaigbaum v. Jackson, £0 

' NLY.& 1$^ 83[, v AP^I>iv. 527. 


87. N.Y.—In re Mudge, 118 N.Y.S. 
568. 

84 C.J. p 302 note 50. 

88. Vt— Noyes v. Phillips, 57 Vt. 
223. 

24 C.J. p 392 note 51. 

89. N.Y,—Buckhout v. Hunt, 16 
HowJPr. 407. 

24 C.J. p 392 note 52. 

9 a N.Y.—International Harvester 
Co. v. Charoplin, 140 N.Y.S. 842, 
155 App.Div. 847. 

91. N.Y.—Skidmore v. Post, 82 Hun 
54. 

24 C.J. p 332 not* 54. 

9flS. N.Y.—Breckett v. Bush, 18 Abb. 
Pr. 337 disapproving Akely v. Ake- 
ly, 17 HowJPr. 21. 

93. N.Y.—Van Slooteh v. Bodge, 39 
N-H. 85a U& N-Y- m* * 

24 CX p 392 note 56. 


34. Mass.—Bana v. Prescott, 1 Mass. 
206. 

N.H.—McLaughlin v. Newton, 53 N. 
H. 531. 

95. Mass.—Dana v. Prescott, 1 
Mass. 200. 

96. N.C.—In re Shutt, 200 S.E. 372, 
214 N.C. 684. 

97- N.Y.—Roberts v. Pike, 13 N.Y.S. 

559, 19 N.Y.Civ.Proc. 422, affirmed 
14 N.Y.S. 957. 

98. N.Y.—Van Ness v. Kenyon, 101 
NIB, 381, 208 N.Y. 228, Ann.Oas. 
1914B 23i: 

24 C.J. p 393 note 64. • 

99. N.Y *—Barnett V. Gould, 27 Hhh 

36A * ' ’ ' - '* * 1 

Ohio.—Andersen v. Baker, 15 . Ohio 

st: 173. ‘ , 

2- v. Geuffidr 27 Hun 

356. 
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fer should substantially present the issues between 
the parties, 2 but matters of defense need not be set 
up therein. 3 

Effect. An agreement to refer and the filing of 
such agreement in the office of the clerk operate as 
a voluntary appearance by the parties, 4 and also as 
a waiver of the right to have the matter in dispute 
tried by a jury. 5 The agreement confers power on 
the probate court to appoint a referee to adjust the 
matters in dispute, and the parties cannot thereaft¬ 
er object to such reference. 6 It is not, however, an 
admission by the representative of sufficient assets 
to pay the claim, 7 nor is an offer to refer made by 
a representative after a refusal to pay a claim a 
waiver of the statute of limitations, unless the offer 
is accepted before the claim is barred and there is 
an actual submission as proposed. 8 

d. Nature of Proceeding 

A statutory reference has been held to be a special 
judicial proceeding terminating in a judgment. 

The statutory reference has been held to be not 
an action but a special proceeding, 9 but it is a ju¬ 
dicial proceeding terminating in a judgment, 10 and 
is substantially a suit. 11 Such a reference has, in 
New York, the same standing as a reference in an 
action in the supreme court. 12 

e. Waiver of Defects 

Nonjurisdrctionai defects may be waived. 

Statutory provisions which are not jurisdictional 
but relate merely to matters of procedure may be 
waived by the parties, 13 and where the court has 


jurisdiction of the subject matter the voluntary ap¬ 
pearance of the parties confers jurisdiction of their 
persons and is a waiver of all irregularities in the 
prior proceedings; 14 but the representative by con¬ 
senting to refer does not waive the objection that 
the claim was not referable under the statute. 15 

f. Selection, Appointment* and Powers of Ref¬ 
erees 

The selection, appointment, and powers of referees 
are dependent on the statute authorizing the reference. 

Under some of the statutes the selection of the 
referees is made by the parties agreeing to the ref¬ 
erence as a part of their agreement and then sub¬ 
mitted to the probate court for approval, and the 
probate judge cannot make the selection unless the 
parties have failed to agree and consent to accept 
such persons as he may select, 16 or one of the ref¬ 
erees selected refuses to serve, 17 or the report of 
the first referees is rejected and the claim is re¬ 
ferred to new referees. 18 Under other statutes the 
selection is made by the probate judge 19 on notice 
to all persons who may be affected by the proceed¬ 
ings. 20 The number of referees is ordinarily speci¬ 
fied by statute, 21 but the parties may agree to the 
appointment of a different number, 22 or that the 
probate judge shall himself act as referee. 23 

Powers of referees. The referees possess only 
such powers as are expressly conferred or may be 
fairly inferred from the provisions of the statute au¬ 
thorizing the reference. 24 They do not possess the 
same powers as referees in ordinary actions 25 un¬ 
less such powers are expressly conferred by stat¬ 
ute. 26 

S. 466, 67 Hun 521, affirmed 35 N. 
E. 203, 39 N.T. 60S—Masten v. 
Budington, 18 Hun 105. 

19. N.H.—Kingman v. Probate 

Judge, 31 N.H. 171. 

Vt.—Noyes v. Phillips, 57 Vt. 229. 

20. N.H.—Kingman y. Probate 

Judge, 31 N.H. 171. 

21. Mich.—Shepherd v. Shepherd, 65 
N.W. 580, 108 Mich. 82. 

N.T.—Tilney v. Clendenning, l Dem. 

_ Surr. 212. 

22. Mich.—Shepherd v. Shepherd* 65 
N.W. 580, 108 Mich. 82. 

23 ■ N.H.—McLaughlin v, Newton*. 
53 N.H. 531. 

24. N.T.—Eld red v. Earnest 22 N.E: 
216, 115 N.T. 401, reversing 
Hun 253. 

24 C.J. p 393 note 90. * 

1 ; 

25. N.T.—Eldred v. Eames, supyaL ~ 

24 C-iFl'p 393 note 91..^ ; *** 

26 . N.T.- T L^, y ! r^ 

85 Httn 588. ' < ► . 


Ohio.—Anderson v. Baker, 15 Ohio 
St. 173. 

2. N.T.—Woodin v. Bagley, 13 

Wend. 453. 

3. N.T.—Tracy v. Suydam, -30 Barb. 

110 . 

4. N.T.—Tracy v. Suydam, supra. 

5. N.T.—Adams v. Brady, 22 N.T.S* 
466, 67 Hun 521, affirmed 35 N.E. 
203, 139 N.T. 608. 

24 C.J. p 393 note 70. 

6. Mo.—In re Jarboe, 127 S.W. 36, 
227 Mo. 59. 

7. Pa. — Sinclair v. Wilson, 3< Penr. 

& W. 167—Hoare v. Muloy, 2 
Teates 161. . , ' 

8., N.T.—Cornes v, Wilkin, 79 , N.Y^j 
129, affirming 14 Hun 428. 

9. N.T.—Eldred v. Eames, 22 NiE. 

216,115 N.T. 401. : ' 

24 C.J. p 393-note 74. '. 

10. ^T.^troe'v. "doew 37 .Sagrb, 2%2, 
14 Abb.Pr. 86. , . 

11* NvT-—Coe v. Cpej snpraf-^Robert 

"ir. A 


12. N.Y.—Lee v. Lee, 33 N.T.S. 115, 
85 Hun 588. 

24 C.J. p 393 note 77. 

13. Mich.—Shepherd v. Shepherd, 65 
N.W. 580, 108 Mich. 82. 

Ohio.—Bradstreet v. Pross, 9 Ohio 
I>ec. (Reprint) 154, 11 Cinc.L.Bul. 
117. 

14. N.T.—Montgomery v. Burgess, 
36 N.T.S. 711, 92 Hun 289. 

24 C.J. p 393 note 79. 

15. N.T.—Van Slooten v. Bodge, 29 
N.E. 950, 145 N.T. 327—Shorter v. 
Mackey, 48 N.T.S. 112, 13 App.Div. 
20 . 

1ft: N.T.—Tilney v. CJendenning, 1 
Bern. Surr. 212. 

17. N.T.—Hustis v. Aldridge, 39 N." 

, m. «'49V 144f N.T. 60S. r 

tower to vacate reference 
« In such, case the court cannot va^ 
bate the reference but must appoint 
janother referee unless the stipulation ( 
expressly' provides otherwise.—Hu§-" 
fcis v. Aldridge, supra. 

9LftL N.Y.—Aifams v. ; Brady, 22 N.T. 
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g. Proceedings before Referee 

The hearing may be conducted without pleadings 
but It must be confined to the particular claim referred. 
Any defense which is available to defeat the claim may 
be urged. 

In accordance with the prmisinn*. nf the statute, 
thv hcarine mi a rctYrciici* ma> bt_ cmvlucu-tl unb¬ 
uilt filing anv pleadings, 27 the agreement to refer 
supply mg the place of both pleadings and process 
but notice of the turn. • »£ the 1 hearing should be giv¬ 
en The hearing must be confined strictly to the 
particular claim referred, 3 *' and claimant must sat¬ 
isfy the referees of its justice and validity. 31 Any 
defense may be urged which is available to defeat 
the claim, 3 * including the statute of limitations, 33 
and every species of legal proof adapted to show 
the injustice or invalidity of the claim in whole nr 
in part is admissible. 34 It is not necessary that the 
testimony taken on the hearing before the* referees 
should be signed and filed.*"” On a hearing before 
an auditor, an issue to try a disputed question of 
fact before a jury may, it has been held, be de¬ 
manded, 36 although such an issue is not a matter of 
right on every disputed claim, but it must be shown 
that there exists some disputed fact, for the deter¬ 
mination of which a jury is necessary. 37 

h. Findings, Award, or Report 

The referee can make findings only as to the al¬ 
lowance or disallowance of the claim referred, and an 
award in excess of his authority is a nullity to the 
extent that the authority was exceeded. When required 
by statute the report must be approved by the court 
but the findings on questions of fact will be sustained 
unless they are unsupported by, or clearly contrary to. 


IDXIXIftTRATORS 34 C.J. 8. 

the evidence. The award is equivalent to a Judgment 
and is binding on the heirs. 

The only finding which the referee is authorized 
to make is th.it the claim m qiK&timi be allowed or 
disallowed. 3 * anil he cannot, after rejecting the 
claim, make an affirmative finding in favor of the 
estate against claimant, 30 unless the court directs 
him, as it may do, on his report that the claim is 
unfounded, and nn application of the representative, 
to report on any claim m favor of the estate against 
claimant. 40 The award is a nullity as to any find- 
mg by the referees which is m excess of their au¬ 
thority, 41 but if that part of their award which is 
within the* scope of their authority is independent 
of, and clearly distinguishable from, the rest it may 
he affirmed as to that part and rejected as to the 
balance. 4 - A report finding the claim invalid is m 
the nature of a nonsuit, and does not require any 
special findings of fact 43 

Return and approval of report. When required 
by statute the report of the referees must be re¬ 
turned to, and approved by, the court before judg¬ 
ment can be entered thereon, 41 the return being 
made not to the surrogate or probate judge who ap¬ 
proved the selection of the referees but to the court 
nf general jurisdiction in which the rule for their 
appointment was entered 45 On presentation of the 
report the court may either set it aside or accept it 
and render judgment thereon, 46 but the findings of 
a referee or auditor on questions of fact will be sus¬ 
tained unless they are clearly contrary to the evi¬ 
dence. 47 or unless there is an absence of evidence 
sufficient in law to sustain them. 48 If the report is 


X-C—Lassiter v. Upchurch, 12 S.E 
63, 107 X.C 411. 

21 C.J p 393 note 92 
97. X.Y.—Rutherford v. Soop, 32 X 

Y.S. 636. 65 Hun 119 
21 C.J. p 394 note 97 
28. N Y.—Robert v. Ditmas, 7 Wend. 
522. 

9% Fa.—Wasserm&n’s Estate, 6 Fa. 
Dist. 343, 19 Pa.Co. 372—Carroll's 
Estate, 4 Pa.Dist. 660. 

24 C.J. p 394 note 99. 

30. NY.—Mo well v Van Buren, 28 
N.Y S. 1035, 77 Hun 569—Roulaton 
v. Roulston, 26 X Y S. 667, 5 Misc. 
569, affirmed 28 NTS. 1117, 78 
Hun 609 

31. N.Y.—Matter of Carpenter, 165 
NTS. 10, 178 App.Div. 165. 

24 C.J. p 394 note 2 

32 . X.Y.—Simons v Steele, 81 NY. 
S 737, 82 AppDiv 262, affirmed 
69 NE 1131, 177 X.Y. 542. 

24 C-J. p 394 note 3 

33. XY.—Simons v. Steele, supra. 

24 C. J. p 394 note 4. 

34 N.Y.—Tracy v. Suydaxn, 30 Barb. 

112 . 


Bet-off or part payment 

Within this rule a set-off or part 
payment may be proved in reduction 
of the amount of the claim.—Tracy 
v Suydam. supra. 

35- XY—Kellogg v. Werner, 6 Hun 
452. 

36. Pa.—Hansell’s Estate, 11 Phila. 
47. 

24 C.J p 394 note 7. 

37. Pa—Harwell's Estate, 11 Phila. 
47—Beehler’s Estate, 3 Phila. 254. 

24 C.J. p 394 note 8. 

38. Miss—Bell v Faison, 53 Miss. 
354. 

39- Mass.—Gilmore v. Hubbard, 12 
Cush. 220. 

NY.—Mowry v. Peet, 88 X Y 453. 

N.Y.—Hendrickson v. Dickson, 
19 Hun 290. 

43L Mass.—Gilmore v. Hubbard, 12 
Cush. 220. 

42. Mass.—Gilmore v. Hubbard* su¬ 
pra. 

S-D.—Unterrainer v. Seelig. 82 N.W. 
394, 13 S.D. 148 

266 


43. XY.—Matter of Carpenter. 165 
X.Y S lis, 178 AppDiv. 165 

44. X H —Harmon v Haines, 3S A 
734, 64 XH. 2S 

In New York 

<1> Under the statute as amended 
in 1893 giving the reference the 
same standing as a reference In an 
action and authorizing judgment to 
be entered on the report, a confirma¬ 
tion of the report by the court is not 
necessary—Jenkinson v Harris, 59 
N YS 546, 27 Misc 714 

<2) Under the former statute ap¬ 
proval or confirmation was required 
—Burnett v. Gould, 27 Hun 366. 

45. Ohio.—Anderson v. Baker, 15 
Ohio St. 173. 

46. N.H—Harmon v. Haines. 38 A. 
734. 68 NH 28 

24 C.J. p 394 note IS. 

47. N.Y—In re Suderov's Will, 274 
X.Y S 621. 154 Misc 214 

Pa—In re Devilbiss' Estate, 2l Pa. 

Dlst. & Co. 489 
24 C J p 395 note 19. 

46* NY—Caldwell v. Lucas, 135 N. 
E. 321, 233 NY. 248, modifying 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 444 


rejected, the court may appoint new referees and 
resubmit the claim to them, 49 or if the report is 
merely defective in form it may be sent back to the 
same referees for correction. 50 It has been held 
that if the report is not accepted the court cannot 
substitute its own finding for that which the referee 
should have made and render judgment thereon, 51 
but there is also authority for the view that the 
court, on return of the report, may set it aside and 
make findings of fact and law of its own from the 
evidence. 52 Unless otherwise provided, the statutes 
as to the time within which referees appointed in 
ordinary actions must make and deliver their report 
do not apply to a statutory reference of a disputed 
claim. 53 

Effect of award. It has been held that the award 
is equivalent to a judgment and can be attacked only 
for fraud or collusion, 54 and is binding on the heirs, 
although they were not parties to the proceeding; 55 
and also that a judgment entered on the report of 
the referee is equivalent to a judgment by confes¬ 
sion. 55 

i. Review 

The decision of a referee may be reviewed either 
by a motion for a new trial by way of opposing the 
motion to confirm the report or by a direct appeal from 
the judgment entered on the report. 

The decision of a referee under a statutory ref¬ 
erence may be reviewed either by a motion for a 
new trial by way of opposing the motion to confirm 
the report or by a direct appeal from the judgment 
entered on the report. 57 

j. Second Reference 

The court may properly refuse a re-reference for 
the submission of newly discovered evidence where dili¬ 
gence in discovering the evidence is wanting. 


The court may properly in its discretion refuse a 
re-reference for the submission of newly discovered 
evidence where diligence in discovering the evidence 
is wanting. 58 The granting of a second reference 
on the rejection of the report is considered supra 
subdivision h of this section. 

§ 444. Hearing before Commissioners 

a. In general 

b. Notice 

c. Pleadings and determination 

d. Decision, report, or return 

e. Appeal or exceptions 

f. Compensation of commissioners 

a. In General 

The court of chancery In a proper case and the 
probate court under express statutory provisions may 
appoint commissioners to determine disputed claims. 
The application for commissioners and the presentation 
of the claim to the commissioners must be made within 
the time prescribed by statute. If the claimant acquiesces 
in the failure of the commissioners to act until the 
period of limitations for action on the claim expires 
the claim is barred. 

The court of chancery in a proper case may ap¬ 
point commissioners to audit claims against the es¬ 
tate, 59 and under express statutory provisions the 
probate court or other court which has jurisdiction 
of decedents’ estates may appoint commissioners to 
determine disputed claims. 60 The application for 
appointment of commissioners after disallowance of 
the claim by the representative, 61 and the presenta¬ 
tion of the disputed claim to the commissioners, 62 
must be made within the time prescribed by statute. 
After commitment of the case to the commissioners 
the claimant, in accordance with the provisions of 
the statute, has no other remedy than to submit his 
claim to the commissioners. 63 The commissioners, 


Frisbie v. Lucas, 183 N.Y.S. 308, 
192 App.Div. 583, and motion to 
recall remittitur and vacate deci¬ 
sion on other grounds granted 
Caldwell v. Lucas, 135 N.E. 968, 
233 N.Y. 682. 

24 C.J. p 395 note 20. 

49. N.Y.—Adams v. Brady, 22 N.Y. 
S. 466, 67 Hun 521 f affirmed 35 N. 
E. 203, 139 N.Y. 608—Masten v. 
Budington, 18 Hun 105. 

50. N.Y.—Shea v. Cornish, 22 N.Y. 
S. 168, 29 Abb.N.Cas. 289. 

Pa.—Hirschmeyer's Estate, 28 Pel 
Dist. 1102. 

51. N.Y.—Coe v. Che, 37 Barb. 232, 
14 Abb.Pr.86. ' 

52. Mo.—Fullerton Lumber Co. v. 
Massar'd, X2S S.W. 831, 144 Mo.App. 
6L 

53. N. Y.-—Codding v. Porter, 17 Abb! 

Pr. 374. * : 


54. N.C.—Lassiter v. Upchurch, 12 
S.E. 63, 107 N.C. 411—Speer v. 
James, 94 N.C. 417. 

55. N.C.—Lassiter v. Upchurch, 12 
S.E. 63, 107 N.C. 411. 

56. Mo.—In re Jarboe, 127 S.W. 26, 
227 Mo. 59. 

57. N.Y.—Riley v. Ryan, 03 N.Y.S. 
386, 103 App.Div. 176. 

24 C.J. p 440 note 49. 

58. Ky.—Turner v. Young, 159 S.W. 
1165, 155 Ky. 604. 

59. Ala—Gayle v. Singleton, 1 Stew. 
566. 

Miss.—Davis v. Roberts, Sm. & M. 
Ch. p 543. 

60. Conn.—Caffrey v. Alcorn, 162 A. 
840, 115 Conn. 605. 

Me.—Harmon v. Fagan, 154 A. 267, 
130 Me. 171. 

R.I.—Anthony v. Smith, 125 A. 208, 
46 3J.V110. 

24 C.J. p 395 note 31. 


Discretion of court 

When so provided by statute, the 
appointment of commissioners is dis¬ 
cretionary with the court where the 
estate is solvent.—Pet tee v. Hart- 
ford-Connecticut Trust Co., 136 A. 
Ill, 105 Conn. 595. 

SI. Conn.—Caffrey v. Alcorn, 162 A. 
840, 115 Conn. 605. 

62. Me.—Harmon v. Fagan, 154 A. 
267, 130 Me. 171. 

Delay as affecting claim in equity 
A failure to present the disputed 
claim within the time prescribed by 
statute bars a later claim in equity 
in the absence of a statute permlt- 
Iting excuse for the delay or other¬ 
wise extending the time for action. 
—Harmon v. Fagan, supra. 

63. Me.—Harmon y. Fagan, guprm 
Maintenance of suit begmt before 

commitment 

Under a* statute providing that 
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although in a sense they act judicially, are not, 
strictly speaking, a court, 64 hut are appointed to act 
in a particular case only, after which their authori¬ 
ty ceases. 66 

Failure of commissioners to act. Where the com¬ 
missioners appointed by the court fail to qualify or 
to act, claimant is entitled to invoke the aid of the 
probate court to compel an adjudication of his claim, 
and the court has power to make a new appoint¬ 
ment or to compel obedience to its decree or war¬ 
rant. 68 If claimant acquiesces in the failure of the 
commissioners to act until the period of limitations 
for action on the claim expires the claim is barred. 67 

b. Notice 

The hearing should be on notice to the parties in¬ 
terested, but only the notice required by statute or 
directed by the court need be given. 

The hearing should be had on notice to the par¬ 
ties interested, 66 but only the notice required by the 
statute need be given. 69 Accordingly a beneficiary 
is not entitled to personal notice, 70 and no public 
notice is necessary 71 when not required by statute. 
The commissioners must give the notice directed by 
the court, 72 and a notice given in compliance with 
the order is sufficient. 73 One who fails to avail 
himself of an opportunity to file exceptions to the 
report cannot complain of lack of notice of the 
original hearing. 74 

c; Pleadings and Determination 

The hearing may be conducted without formal plead¬ 
ings, and any objections or defenses which would be 
available in an action on the claim may be interposed. 
The commissioners have no Jurisdiction of claims in 
behalf of the estate except as offsets to adversary claims. 

In hearings before the commissioners the execu¬ 
tor represents all persons interested in the estate. 75 


? The hearing may be conducted without formal 
! pleadings, 76 and any objections and defenses may 
be interposed which would be available in an action 
on the claim, 77 including the statute of limitations. 78 
In a claim based on quantum meruit the commission¬ 
ers may consider evidence of a promise to pay al¬ 
though the promise is not set out in the statement of 
the claim. 70 The commissioners have no jurisdic¬ 
tion of claims in behalf of the estate except as off¬ 
sets to adversary claims. 80 

d. Decision, Report, or Return 

Failure of the commissioners to file a report within 
the time prescribed by statute does not render the 
report void and, where the time is prescribed by the 
court, the court may extend the time. An adjudication 
by commissioners as to matters within their authority 
is final and conclusive unless appealed from. 

The statutes frequently require a report or re¬ 
turn to be made by the commissioners to the court, 
but failure to file a report within the prescribed time 
does not render the report void, and it may be ap¬ 
proved by the court. 81 Where the order of court 
appointing the commissioners prescribes the time for 
the report the court has jurisdiction to extend the 
time. 82 If the return of the commissioners shows 
compliance with the order of appointment, the act 
of the court in accepting the return cannot be at¬ 
tacked as void or voidable. 83 Under some statutes, 
if a claim is not paid within thirty days after the 
report of the commissioners is accepted, claimant 
may file a copy of the report in the office of the 
clerk of the court and execution may be issued 
thereon. 84 An adjudication by commissioners as to 
matters within their authority is final and conclu¬ 
sive unless appealed from. 85 

e. Appeal or Exceptions 

An appeal from the decision of commissioners must 


where claims are Seemed by the ex- 
editor ©r administrate? to be ex¬ 
orbitant unjust, or illegal, commis¬ 
sioners may be appointed to deter¬ 
mine the cl&ioos and that “no action 
shall be maintained on airy claim so 
committed unless proved before said 
commissioners,** the word 4 ‘main~ 
talned** refers to the prosecution to 
a conclusion of an action already be- 
efanJ—Shartleff n A. $4$, 

109 Me. S3. 

S&. Mich.—Shurfcwm v. Hooper, 40 
Md e fr- SOt , , 

BA—M*so$ v. Taft, 00 A 648, 3$ 
. U $83. 

05. —Shurbuu V* 40 

Mich, 0€T3v 

Me.-—Sannom Wbgtta, 1(4 J&‘ 

.£«, 1JV. ♦. 

*• ^B***®, 9BWHU 


68. Ala.—Gayle v. Singleton, 1 Stew. 
566. 

Ky.—Huffman v. Bowles, 300 S.W. 
881, 822 Ky. 339. 

66k Conn.—Pettee v. Hartford-Con- 
necticut Trust. Co,, 136 A. Ill, 105 
Conn. 595. 

76. Conn.—Pettee v. Hartford-Con- 
necticut Trust Co., supra. 

7L Conn.—Pettee v. Hartford-Con- 
necticut Trust Co., supra. 

72. Conn.—Pettee ▼. Hartford-Con- 
nectfccut Trust Co., supra. 

78. Conn.—Pettee ▼. Hartford-Con- 
uecticnt Trust Col, supra. 

74. Ky.—Huffman v. Bowles, 300 S. 

W. toVttt Kp- 

Conn.—Pettee v. Hartford-Con¬ 
necticut Trust Oo^ 130 A. ft 41* 205 
Conn. 090. . , . i. 

7& R.I.—Mason v. Taft; 50 A. 443, 

I 33 RJL 3$A a* «-.! '! <■.. x 


77. R.I.—Mason v. Taft, supra. 

78. R.I.—Mason v. Taft, supra. 

necessity for specially pleading lim¬ 
itations 

The statute of limitations is avail¬ 
able without being: specially plead¬ 
ed.—Mason v. Taft, supra. 

78. Conn.—Foley v. Cog-gins' Estate, 
183 A. 25, 121 Conn. 97. 

80. Vt.—Allen v. Rice, 22 Vt. 333. 

R-X.—Anthony v. Smith, 125 A. 
'208, 45 RA m’ 

82t Me.—Harmon v. Fagan, 154 A 
267, 130 Me. 171. 

83. CoiUV—Fettle y* Hartford-Con- 
nectlcut Thrust Co., 135 A-JUU* 105 
Conn. 595. 

84w M^—0£a&»4r yj jE^iner; 51 Me. 

23 ^ ~ 

i 

85. Me.—Hannon v. Fagan, 154 A 
w; 190 MS/ML-a - * ** ' 

;24 C.J. p 396 note 4& 
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be prosecuted according to the requirements of the 
statute. The exceptions must specifically point out the 
errors complained of. 

An appeal will lie from the decision of commis¬ 
sioners, 86 but the appeal must be prosecuted accord¬ 
ing to the requirements of the statute. 87 Exceptions 
to the report are in the nature of special demurrers, 
and must specifically point out the errors complained 
of. 88 If several claims are included in the report an 
exception must specifically point out the claim ob¬ 
jected to, 89 but where only one claim is includ¬ 
ed a general exception to the report is sufficient. 90 
An exception may allege any fact showing that the 
claim ought not to be paid, 91 including a plea of 
the statute of limitations. 92 The fact that after a 
commissioner’s report of liabilities of the estate, al¬ 
lowing defendant’s claim, was filed in an action for 
administration; other creditors filed petitions as¬ 
serting claims against the estate, will not prevent 
the administrator from then appealing from a de¬ 
cree confirming the report filed. 93 

f. Compensation of Commissioners 

A commissioner who is directed to take proof on a 
number of contested claims is not entitled to compensa¬ 
tion for separate reports. 

A commissioner who is directed to take proof on 
a number of contested claims is not entitled to com¬ 
pensation for separate reports on the several 
claims. 94 

§ 445. Proceedings in Probate Court 

It is the duty of the probate court to protect the 
estate against unlawful claims. Where one elects to 
contest a claim in the probate court under one statute 
he cannot also bring proceedings under another statute. 
The statute prescribing the proceedings must be strictly 
followed. 

It is the duty of the probate court having juris¬ 


diction of the administration of the estate to protect 
the estate against unlawful claims either on its own 
motion or at the suggestion of others. 95 Where one 
elects to proceed to contest a claim in the probate 
court under one statute he cannot also bring pro¬ 
ceedings under another statute. 96 A statute pre¬ 
scribing the proceedings when a claim is rejected 
by the representative must be strictly followed, 97 
and a motion to require the allowance of a claim re¬ 
jected by the representative is properly denied when 
no such procedure is provided by the statute. 98 

§ 446. - Probate Jurisdiction as to Dis¬ 

puted Claims 

a. In general 

b. Statutory jurisdiction 

c. Equitable jurisdiction 

a. In General 

In the absence of statutory authorization, probate 
courts have no jurisdiction to determine disputed claims 
against an estate but may determine whether or not 
claims were ever presented to the representative and 
whether or not they were allowed or rejected by him. 

In the absence of statutory authorization probate 
courts have no jurisdiction to try and determine dis¬ 
puted claims against an estate, 99 even with the con¬ 
sent of the parties; 1 and, where the same court is 
both a court of probate and a court of general ju¬ 
risdiction, it cannot while sitting as a court of pro¬ 
bate try disputed claims, but a suit must be brought 
on the civil side of the docket. 2 As soon as a claim 
is disputed the jurisdiction of the probate court over 
it is suspended until its validity is established in an¬ 
other forum, 3 and any proceedings then pending in 
the probate court to enforce its payment should be 
dismissed. 4 However, the probate court may deter¬ 
mine whether the claim was ever presented to the 


86. Me.—Palmer v. Palmer, 61 Me. 
236. 

Wis.—Price v. Dietrich, 12 Wis. 626. 

87. Me.—Palmer v. Palmer. 61 Me. 
236—Bates v. Ward, 49 Me. 87. 

88. Va.—Reid v. Windsor, 69 S.E. 
1101, 111 Va 825. 

Exception held sufficient 
Va.—Reid v. Windsor, supra. 

89. Ky.—Luigart’s Adm’x v. Lui- 

gart’s Adm’r, 250 SW. 796, 199 Ky. 
98. • ■ ■ 

80. Ky.—Duigarf’s Adm'x v. Lui- 
gart's .A^dm’r, supra. 

91. Ky,—Wilson v. Wilson* 4 Ky.L. 
450. 

92. Ky. — Wilson v. r -Wilson, supra. . 

93. Va-MRead v.* Wands© r, 69 S.E. 
1191, 111-. Va. 1825. -.if- i'. 

94. • Ky.SB&yy< v W §9 SiW. 

332; 30 .Ky.E,'. 614!' ' - ' * : 


95. Cal.—In re Spanier's Estate, 53 
P. 357, 120 Cal. 698—In re Con- 
nelTs Estate, 9 P.2d 849, 121 Cal. 
App. 703. 

96. Ohio.—In re Throckmorton's Es¬ 
tate. App., 36 N.E.2d 792. 

Attempt to requisition administratrix 
Where heirs elected to invoke ac¬ 
tion of probate court on validity of 
allowance of questioned claims con¬ 
tained in schedule of debts, heirs 
could not, while such proceeding was 
in process of determination and judg¬ 
ment, elect to- requisition the admin¬ 
istratrix under statute regarding 
| contest of claim by heir.—In re 
Thrbckmorton's 1 Estate, supra 

97. CaL—In re Thomson’s Estate, 
244 P. .156, 76 Cal.App. 162. 

98. Gaisin re Thomson’s Estate, 

supra • 


99. Cal.—In re Thurnell’s Estate, 19 
P.2d 14. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226 . 

Ga—Fulford v. Sweat, App., 16 S. 

E.2d 102, 103, citing Corpus Juris. 
N.Y.—In re Mallin's Estate, 254 N. 

Y.S. 868, 142 Misc. 520. 

24 C.J. p 396 note 48. 

1 . N.Y.—In re Walker, 32 2ST.E. 633, 
136 N.Y. 20. 

2 . Tex.—Marx v. Freeman, 52 S.W. 
647, 21 Tex.Civ.App. 429. 

3. N.T.—Matter of AMen, 135 K. 

Y.S. 511, 75 Mise. 436, 9 Mills Snrr. 
46. ‘mi ■ 

24 C.J. p 396 note 51 m ■ * . • . 

4. N.Y.—Matter of Hammond, 36 

Y.S. 1074, 92 fctin 478. ’ " ’ „'' 1 ' 

1 24 note 52. *• '- ■*' ' : 
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representative, and whether it was allowed or re¬ 
jected by him, 5 The general rule as to lack of ju¬ 
risdiction to determine disputed claims applies to 
claims of the representative. 6 

b. Statutory Jurisdiction 

When authorized by statutory or constitutional pro¬ 
visions, probate courts or other courts sitting in probate 
have Jurisdiction to determine disputed ciaims, including 
the claim of the representative, and to adjudicate counter¬ 
claims in favor of the estate. The Jurisdiction can be 
exercised only under the circumstances and as to the 
particular classes of claims authorized. 

In accordance with constitutional or statutory pro¬ 
visions conferring the power, probate courts or oth¬ 
er courts sitting in probate have jurisdiction of the 
determination of disputed claims against a decedent's 


estate, 7 but this jurisdiction can be exercised only- 
under the circumstances and as to the particular 
classes of claims authorized by such provisions, 6 
and a statute will be strictly construed and held to 
confer no new jurisdiction other than that clearly 
provided. 9 Jurisdiction does not attach if the peti¬ 
tion for the determination of the dispute is not filed 
within the time prescribed. 10 In determining a 
claim against the estate the probate court has ju¬ 
risdiction respecting all matters necessary for the 
determination of liability. 11 Where the determina¬ 
tion of a claim is pending in another court having 
concurrent jurisdiction thereof, no action thereon 
may be taken in the probate court, 12 but under some 
statutes the probate court has sole jurisdiction of 
the determination of claims within the scope of its 
authority. 13 Jurisdiction to determine disputed 

Tort claims 

When so limited by constitutional 
or statutory provisions, probate 
courts having: jurisdiction of pro¬ 
bate matters and settlement of dece¬ 
dents' estates exercise jurisdiction 
only over claims arising- from ex¬ 
press or implied contracts, not claims 
ex delicto. 

Ill.—Howard v. Swift, 190 N.E. 102, 
356 Ill. 80. 

Minn.—In re Burton’s Estate, 289 N. 

W. 66, 206 Minn. 516. 

Hearing- on schedule of debts 

Statute providing for exceptions 
and hearing on schedule of debts by 
probate court regarding claims 
against estate has been held not to 
confer on probate court jurisdiction 
to review judgment of administra¬ 
tor or executor as to allowance or 
rejection of claim.—Locotosh v. 
Brothers, 3 N.E.2d 556, 52 Ohio App. 
158. 

9. N.Y.—Clark v. Hyland, 84 N.Y.S. 
640, 88 App.Div. 392. 

10. Me.—Harmon v. Pagan, 154 A. 
267, 130 Me. 171. 

11. Iowa.—Ontjes v. McNider, 256 
N.W. 277, 218 Iowa 1356. 

12. Mass.—Old Colony Trust Co. v. 
Segal, 182 N.E. 578, 280 Mass. 212. 

N.Y.—In re Rotstein’s Estate, 293 N. 
Y.S. 520, 162 Misc. 37. 

13. Colo.—Colorado Nat. Bank v. 
McCue, 249 P. 3, 80 Colo. 55. 

Mo.—Hax v. O’Donnell, 117 S.W.2d 
667, 234 Mo.App. 636. 

Necessity for allowance or disallow¬ 
ance by probate court 
Tex.—Cole v. Houston,' Civ.App., 152 
j S.W.2d 522, reversed on other 
grounds ■ Huston v. Cole, Com. App.’, 
162 S.W.2d 404. 

Control by equity 

Where exclusive jurisdiction is 
conferred on the probated court equity 
will not control the probate court in 
its pr6 vince of determining and ad- 


& N.Y.—In re Miles, 62 N.E. 1084, 

170 N.Y. 75, reversing 71 N.Y.S. 
71, 61 App.Div. 562, which reversed 
68 N.Y.S. 368, 33 Misc. 147—Matter 
of Reinach, 83 N.Y.S. 651, 41 Misc. 
78, 3 Mills Surr. 583. 

24 C.J. p 396 note 56. 

6. U.S.—Michigan Trust Co. v. Fer¬ 
ry, Utah. 175 F. 667, 99 C.C.A. 221, 
reversed on other grounds 33 S.Ct. 
510, 228 U.S. 346, 57 hEd. 867. 

N.J.—Middleton v. Middleton, 35 N. 
J.Eq. 115. 

24 C.J. p 398 note 72. 

7. Ark.—Bonner v. Sledd, 249 S.W. 
556, 158 Ark. 47. 

Colo.—Pierpoint v. Earl, 251 P. 529, 
80 Colo. 328—Colorado Nat. Bank 
v. McCue, 249 P. 3, 80 Colo. 55. 
Kan.—In re Hedin’s Estate, 36 P.2<3 
1006, 140 Kan. 329, modified on 
other grounds and rehearmg de¬ 
nied Johnson v. Lander, 39 P.2d 
SH, 141 Kan. 6—State v. Zimmer¬ 
man, 246 P. 516, 121 Kan. 346. 

Me.—Harmon v. Fagan, 154 A. 267, 
120 Me. 171. 

Mo.—Hax v. O’Donnell, 117 S.W.2d 
667, 224 Mo.App. 636. 

N.Y.—In re Rotstein’s Estate, 293 
N.Y.S. 520, 162 Misc. 37—In re 
Smith’s Estate, 257 N.Y.S. 495, 143 
Misc. $8$—In re Mallin’s Estate, 
254 N.Y.S. 666, 142 Misc. 520—In 
re SuR&rd, 186 N.Y.S. 251, 114 Misc. 
28$—In re Outer’s Estate, 8 N.Y.S. 
2d 249, affirmed 16 N.Y.S.24 612, 
268 AjppO^iv, 9*0- 

Or.—In re Anderson’s Estate, 71 P.2d 
1013, 157 Or. 365—In re Mead’s Es¬ 
tate, 26 P.2d 110$, 145 Or. 150. 

24 CJ. P 297 note 62. 

YaskBky of Matmm 

' probate court, having taken 
jurisdiction of estate of maker of 
notes, had right to pass on validity 
of notes , as claims against estate.— 
Mark ward V. Hurrah, Tex. r 156 S.W. 
2d 971* 288 JjiuEL 242* affirming* Civ. 


App., 136 S.W.2d 649, reversing 136 
S.W.2d 652 and 136 S.W.2d 656. 
Validity of judgments 

Referee's determination in surplus 
money proceedings that judgments 
were not liens against the surplus 
money did not preclude the asser¬ 
tion of such judgments as claims 
against estate, and the surrogate’s 
court has jurisdiction to test their 
validity.—In re Wilson, 300 N.Y.S. 
1052, 253 App.Div. 722, appeal dis¬ 
missed In re Chisholm’s Will, 20 N. 
E.2d 26, 280 N.Y. 587. 

Presentation and rejection of claim 
as conferring jurisdiction 
Presentation of a claim- against an 
estate in whatever form and its re¬ 
jection by fiduciary is all that is re¬ 
quired to give surrogate jurisdiction 
to determine questions raised and is 
tantamount to due service of a sum¬ 
mons and complaint in a supreme 
court action.—In re Wood’s Will, 10 
N.Y.S.2d 932, 170 Misc. 752. 

Claim against deceased guarantor of 
bonds 

The section of the Civil Practice 
Act dealing with judgments in ac¬ 
tions on bonds secured by mortgages 
applies to the prosecution of a claim 
against a deceased guarantor of the 
bonds, whether by action against his 
legal representatives or by assertion 
of the claim against the judicial 
settlement of their account and must 
be construed as including the prose¬ 
cution of a claim in the surrogate’s 
court.—In re Bernard’s Estate, 26 
N.Y.S.2d 767, 176 Misc. 132. 

a lib —Howard v. Swift* 190 N.E. 

, 202* 356 Ill. 80. 

N.Y.—In re Thomas’ Estate, 257 N. 
Y.S. $30, 235 App.Div. 450—Bab¬ 
cock v. Babcock, 265 N.Y.S. 470, 147 
MisA 900, affirmed 265 N.Y.S, 474, 
239 App.Div. 884, 'motion granted 
189 N.E 747, 263 N.Y. 665. 

24 C.X p Z 9 1 note 64. 



34 C.J.S. 


EXECTTORS AND ADMINISTRATORS 


§ 44(5 


claims includes unliquidated debts. 14 The lack of 
jurisdiction of the court to try a claim outside the 
term is not remedied by the appearance of the ex¬ 
ecutor in the absence of a willing consent by him. 15 
Under some statutes the probate or surrogate's court 
has jurisdiction to adjudicate the validity of a claim 
in proceedings for the judicial settlement of the ac¬ 
count, 15 but unless permitted by statute the probate 
court has no jurisdiction to determine the validity 
of claims at the instance of a claimant in proceed¬ 
ings for the distribution of the estate or to settle 
the account of the representative. 17 

The jurisdiction of the probate court to adjudi¬ 
cate the validity of claims in proceedings for the 
sale of property to pay debts is considered infra § 
570. Jurisdiction in accounting proceedings to de¬ 
termine the validity of a claim allowed by the rep¬ 
resentative is considered infra § 840. Jurisdiction 
of the probate court of claims against the personal 
representative is considered infra § 725. 

After unsuccessful action. Where the claimant 
elects to file suit on his claim in another court and 
fails to prevail therein on the merits of his cause, 
he cannot go back into the probate court and re¬ 
quire the allowance of his claim. 18 

Claims of representatives. In accordance with 
the provisions of the statute the probate court has 
jurisdiction to pass on claims of the representative 
against the estate which he represents, 19 and under 
such statutes the court may pass-on claims of an 
equitable as well as a legal nature. 20 The probate 
court may also pass on a claim of the representative 
under statutes giving it jurisdiction to determine 
claims of creditors presented on an application to 
sell real estate. 21 A statute providing that if the 
executor or administrator shall file a claim which he 


had against the deceased in his lifetime the court 
shall examine and determine such claim is manda¬ 
tory, and it manifests an intent to prevent the claim 
of an executor or administrator from being paid 
without a contest. Such a statute includes claims 
filed either before or after the claimant became ex¬ 
ecutor or administrator. 22 

Counterclaims of estate. The jurisdiction of the 
probate court to determine claims against the estate 
sometimes carries with it jurisdiction to adjudicate 
on counterclaims or cross demands of the estate 
against claimant, 23 and, in case the claim of the es¬ 
tate exceeds that of the claimant, to give judgment 
against claimant for the excess. 24 However, where 
the court vacates its order permitting an extension 
of time to the creditor to file his claim with the re¬ 
sult that no claim of the creditor is to be litigated, 
the court cannot try the estate’s counterclaim. 25 

c. Equitable Jurisdiction 

The equitable jurisdiction of the probate court is 
limited to that expressly or impliedly conferred by stat¬ 
ute, and under statutes conferring Jurisdiction to pass 
on disputed claims the court may determine simple de¬ 
mands whether of a legal or equitable nature; but in 
the absence of additional statutory authorization it 
has no Jurisdiction as to matters of purely equitable 
cognizance. 

In the determination of claims against the estate, 
probate courts do not possess the general powers of 
courts of equity, their equitable jurisdiction being 
limited to such as is expressly conferred by statute 
or is necessarily incident to the proper exercise of 
duties directly imposed. 26 Probate courts or other 
courts sitting in probate may determine claims with¬ 
in their authorized equity jurisdiction, 27 and under 
statutes conferring jurisdiction on probate courts to 
pass on disputed claims they may determine simple 
demands whether of a legal or equitable nature, 28 


judicating questions of the allowance 
or disallowance of claims against 
estates of . decedents.—Sherman v. 
Abell, 46 Vt. 547. 

14. Mass.—French v. Bray, 160 N.E. 
424, 263 Mass. 121. 

15. N.Y.—In re Evans' Estate, 31 N. 
Y.S.2d 628, 177 Misc. 381. 

16. N.Y.—In re Fee's Estate, 271 N. 
Y.S. 608, 151 Misc. 410—In re Mich- 
elson's Estate, 266 N.Y.S. 149, 148 
Misc. 753—First M. E. Church of 
Mt. Vernon v. Howard's Estate, 233 
N.Y.S. 451, 133 Misc. 723—In re 
Messing's Estate, 160 N.Y.S. 218, 
95 Misc. 1. 

17. Cal.—In re King's Estate, 248 P. 
519, 199 Cal. 113—In re Thurnell's 
Estate, App., 19 P.2d 14. 

Mass.—Schuka v. Bagocius, 3 N.E. 2d 
215, 294 Mass. 597. 


18. Fla.—Pierce v. Pasquarello, 169 
So. 727, 125 FJa. 330. 

19. Mass.—Wood v. Far well, 81 N.E. 
294, 195 Mass. 559. 

24 C.J. p 398 note 69. 

20. N.Y.—Boughton v. Flint, 74 N.Y. 
476, reversing 13 Hun 206—Sexton 
v. Sexton, 72 N.Y.S. 213, 64 App. 
Div. 385, affirmed 66 N.E. 1116, 174 
N.Y. 510. 

2X. N.Y.—-Matter of Williams, 22 N. 
Y.S. 906, 1 Misc. 35. 

22. R.I.—Kiggin v. Kiggin’s Estate, 
195 A 492, 59 R.L 370. 

23. Mich.—In re Me Louth's Estate, 
274 N.W. 759, 281 Mich. 191. 

Pa.—In re Brusstar's Estate, 186 A 
147, 123 Pa.Super. 45. 

24 C.J. p 397 note 66. 

94L Ark.—Jones v. Jones, 21 Ark. 
I 409. 


Mo.—Mitchell v. Martin, 63 Mo.App. 
560. 

24 C.J. p 397 note 67. 

25. Wis.—In re Kallenbach's Estate, 
199 N.W. 152, 184 Wis. 171. 

26. Mo.—Green v. Strother, 212 S.W. 
399, 201 Mo.App. 418. 

24 C.J. p 396 note 57, p 397 note 58. 
Equitable jurisdiction of probate 
courts generally see Courts § 302. 

27. Cal.—In re Cornaz' Estate, 65 
P.2d 784, 8 Cal.2d 347. 

Reasonableness of attorney's fees 
Submission of reasonableness of 
attorney's fee in executor's final re¬ 
port falls within county court's equi¬ 
table jurisdiction.—In re Moore's Es¬ 
tate, 225 N.W. 705, 118 Nelx 568. 

28. Ill.—Trego v. Cunningham's Es¬ 
tate, 108 N.E. 350, 267 Ill. 367, re¬ 
versing 188 Ill.App. 70—In re Hols- 
man’s Estate, 15 N.E.2d 9, 295 I1L 
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but in the absence of additional statutory authoriza- j 
tion they have no jurisdiction as to matters of pure¬ 
ly equitable cognizance;*® such cases must be de¬ 
cided cither by an amicable reference or by a bill 
in equity. 30 

| 447. - Nature of Proceeding 

The proceedings in the probate court are usually 
summary In character and they are not governed by 
the technical rules which apply to formal suits at law. 

Proceedings in the probate court for the trial and 
determination of disputed claims arc usually sum¬ 
mary. 31 It has been said that the proceeding is nei¬ 
ther an action at law nor a suit in equity but is dis¬ 
tinctively statutory and sui generis, 32 but in other 
jurisdictions it has been stated to be at law or legal 
in nature, 33 at least where the claim is not of eq¬ 
uitable cognizance. 34 The proceeding is not gov¬ 
erned by the technical rules of pleading, procedure, 
evidence, and the like which apply to formal suits 
at law, 35 unless the statute makes the rules of pro¬ 


cedure in civil cases apply. 36 In the absence of 
statute the proceeding need not be formally entitled 
hut an entitling or description which will identify it 
is sufficient. 37 Under statutes so providing, the de¬ 
termination of the validity of debts is made on the 
hearing of the schedule of debts in the probate court 
and exceptions thereto. 33 

§ 448. ■ — Defenses 

All defenses available in an ordinary suit on a 
claim are equally good In a proceeding in the probate 
court, and equitable as well as legal defenses may be 
interposed. 

Whatever would be a good defense in an ordinary 
suit on a claim is equally good in a proceeding to 
establish the claim in the probate court, 39 and eq¬ 
uitable, as well as legal defenses, may be inter¬ 
posed ; 40 but where the claim presented is based on 
a judgment it cannot be defeated by matters which 
might have been interposed as a defense to the ac¬ 
tion in which the judgment was rendered. 41 The 


App. 392—In re Gillen’s Estate, 6 
N.E 2d 257, 288 IlI.App. 436. 

Mo.—State ex rel. Stetina v. Rey¬ 
nolds, 227 S.W. 47, 286 Mo. 120, 
quashing record Stetina v. Berg- 
atein, 221 SW. 420, 204 Mo.App. 
366—Green v. Strother, 212 S.W. 
399, 201 Mo. App. 418—Hess v. 

Sandner, 198 S.W. 1125, 198 Mo. 
App. 636. 

N.J.—In re Fulper's Estate, 132 A. 

834. 99 N.J.Eq. 293. 

N.Y.—In re Jacobs* Estate, 187 N.Y. 

a 821 . 

Or.—In re Anderson’s Estate, 71 P. 

2d 1013, 157 Or. 365. 

24 C.J. p 397 note 60. 

Judgment rendered in wrong name 
A proceeding to classify judgment 
against an estate, where judgment 
was actually rendered against de¬ 
ceased during his lifetime under a 
wrong name, or an alias name, is not 
on* involving a complicated matter 
or a proceeding in equity, and the 
probate court has jurisdiction to de¬ 
termine the matter,—Green v. Stroth¬ 
er, 212 aw. 289, 201 Mo.App. 418. 

29!* Mo.—Bond v* Unsell, App., 72 S. 
W.2d 871—Abernathy v. Hampe, 

appw ss aw. 2 d m 

24 CUJ. p 297 not* Cl. 

Tfc* probate court has jurisdiction 
only of a claim of a creditor and 
not pd ta-b** ees&z* 

of a fcwfc fund at . which 
daeedwet was trustee the existence 
at whlsh & not conceded bat which 
can be established* If at only 4» 
a ooprt q£ eqpity.—#oad r. 
Ma*App-^72 &W.2d 871—Abernathy 
v. Hampe* ItfoApp-r 58- S.W*8d 
Hass v, &uadW>,m 1U5* 1^ 

M4ASP* **£*. :i rs 


30. III.—Horn v. Sayer, 184 Ill.App. 
326. 

Pa.—In re Fulton. 50 A. 187, 200 Pa. 
545. 

31. Colo.—Pierpoint v. Earl, 251 P. 
529. 80 Colo. 328. 

Or.—In re Stout’s Estate, 50 P.2d 
768, 151 Or. 411, 101 A.L.R. 672- 
In re Mead’s Estate, 26 P.~2d 1103, 
145 Or. 150. 

Wis.—In re Smith's Estate, 261 N.W. 
730, 218 Wis. 640, 100 A.L.R. 238 
—In re Beyer’s Estate, 200 N.W. 
772, 774, 185 Wis. 23, citing Corpus 
Juris. 

24 C.J. p 398 note 73. 

Summary proceeding on motion 
A pleading in proceedings by an 
attorney against an administrator to 
recover for services claimed to have 
been rendered under a contract with 
deceased could be treated as a sum¬ 
mary proceeding on motion.—Rich¬ 
ardson v. Lee’s Adm’r. 129 S.W.2d 
147, 278 Ky. 656. 

32L Ill.—Grier v. Cable, 42 N.E. 395, 
159 IIL 29, affirming 53 IlI.App. 350 
—In re Stahl’s Estate, 27 N.E.2d 
662, 306 IlLApp. 517. 

Wis.—In re Smith’s Estate, 261 N.W. 
730, 218 Wis. 640, 100 A.L.R. 238- 
In re Beyer’s Esrtate, 200 N.W. 772, 
774, 185 Wis. 23, citing Corpus 

Juris* 

Not an action at law 

N.H.—Lisbon Sav, Bank & Trust Co. 

v. Moulton’s Estate, 22 A. 2d? 331. ' 
33. Iowa.—McIntosh v. Brown, 139 
K.W. 926/150 Iowa 41. 

Or.—In re Her&nan’s Estate, 119 P. 
2d 277 re Swank’s Estate, 87 
P.2d 728, 168 Or. 867—In re Stout’s 
Estate, 50 P. 2*768, 35L Ocvifll* VH 

A,.:UR, 672—Thompson’s 

tat©, 2SF !p. Ul/lZi 6r. Sill t 


34. Mo.—Baker v. St. Louis Union 
Trust Co., App., 234 S.W. 858. 

Claim by administrator for attor¬ 
neys’ fees 

The claim by an administrator 
pendente lite against the estate of 
deceased person pending process of 
administration for the fees of attor¬ 
neys claimed to have been incurred 
In the course of administering the 
estate, where no equitable account¬ 
ing is involved, is a proceeding at 
law, not in equity.—Baker v. St. 
Louis Union Trust Co., supra. 

35. HI.—In re Stahl’s Estate, 27 N. 
E.2d 662, 305 IlI.App. 517. 

24 C.J. p 398 note 75. 

36. Ind.—Winston v. Kirkpatrick, 
App., 37 N.E.2d 18—Leslie v. Eb- 
ner, 117 N.E. 511, 67 Ind.App. 32. 

37. Minn.—In re Jefferson, 28 N.W. 
256, 35 Minn. 215. 

38. Ohio.—In re Blue’s Estate, 32 
N.E„2d 499, 67 Ohio App. 37. 

38. Mo.—McFauI v. Haley, 65 S.W. 

995, 166 Mo. 56. 

24 C.J. p 398 note 78. 

failure of consideration may be a 
complete defense to a claim on a 
note.—Lee v. Blumer, 179 N.W. 625, 
189 Iowa 1145. 

Nonperformance of services 

That services for which compensa¬ 
tion is claimed were not rendered is 
a good defense.—State ex' rel. Clark 
v.’ District'. Court of Second Judicial 
DiSt. fn Wid for Silver Bow County, 
57 P.2d 899, 102 Mont. 227. 1 

4ft. < Mou^-WfcScox v. * Powers, ■ 6 r Me* 

' “ MST-’V ' 4 ’ : 

J f J, ' ; 

4L . PA—McC3e4?’3 Estate, r5 
~ 3.55, ’17 Pa.Co. 4$2« . c 
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statute of limitations is a good defense, 42 and is 
available without being specially pleaded. 43 A plea 
that services were rendered gratuitously is in the 
nature of a special defense. 44 

§ 449. - Parties, Citation or Notice, and 

Appearance 

a. Parties 

b. Citation, notice, and appearance 

a. Parties 

Ordinarily heirs are not necessary parties but they 
may become parties on compliance with statutory re¬ 
quirements. The original payee on an assigned note is 
not a necessary party. 

The heirs or legatees are not necessary party de¬ 
fendants to proceedings to establish ordinary claims 
against the estate, 45 but they may become parties 
under statutes enabling them to do so on conforming 
with the statutory requirements. 46 Where a note 
given by decedent was assignable, it is not neces¬ 
sary that the original payee, who has assigned it, 
should be made a party to proceedings for its collec¬ 
tion from the estate. 47 In a proceeding for the al¬ 
lowance of a claim against the estate, based on the 
ground that obligors in a bond, for the purpose of 
indemnifying themselves, had created a fund which 
was deposited with decedent, who agreed to invest 
the same, pay the interest thereon annually to the 
obligors, protect them on their obligation, and. pay 
to them the part of the fund remaining on the dis¬ 
charge of the obligation, all the obligors were indis¬ 
pensable parties, especially where it did not appear 
that the conditions under which the obligors would 
become entitled to the fund had been complied 
with. 48 

b. Citation, Notice, and Appearance 

Notice must be given to the representative unless 


waived by him. Where the claim is that of the repre¬ 
sentative, notice should be given to the heirs who are 
of age and to all persons designated in the statute au¬ 
thorizing the proceedings. The general statutory provi¬ 
sions as to the form of summons and manner of service 
in actions at taw do not apply. 

Where proceedings are instituted in the probate 
court to establish a disputed claim, notice must be 
given to the representative, 49 but he may waive no¬ 
tice when authorized by statute, 50 and notice will be 
deemed to be waived if he appears and contests the 
claim on its merits 51 or consents to a continuance. 52 
However, the appearance of the representative in 
court after the claim is barred because of failure to 
serve notice of filing the claim within the time pre¬ 
scribed by statute does not constitute a waiver of 
the notice. 53 In the case of a claim of the repre¬ 
sentative against the estate, notice should be given 
to the heirs who are of age, 54 or to all persons des¬ 
ignated in the statute authorizing the proceedings. 55 
The general statutory provisions as to the form of 
summons and the manner of service in actions at 
law do not apply. 56 

§ 450. - Docketing Claims 

Compliance with statutory requirements as to the 
time of docketing the claim is necessary in order that 
the claim be tried within the term. 

Claims filed against the estate but not admitted by 
the representative cannot be tried without his con¬ 
sent until there has been a compliance with a stat¬ 
ute requiring that such a claim shall be filed and 
placed on the appearance docket of the court ten 
days before the first day of the term, and if it is not 
admitted by the executor or administrator before 
the last day of the term it shall be transferred to 
the issue docket for trial at the following term. 57 

§ 451. -- Pleadings 

a. In general 

b. Issues, proof, and variance 


42. Ill.—In re Stahl's Estate, 27 N. 
E.2d 662, 305 Ill.App. 517. 

Mass.—Ginzberg v. Wyman, 172 N.E. 

614, 272 Mass. 499. 

24 C.J. p 398 note 81. 

43. Ill.—Bromwell v. BromWell, 28 
N.E. .1057, 139 Ill. 424, affirming 
Bromwell v. Schubert, 40 IlLApp. 
330. 

24 C.J. p 398 note 82. 

44. i Iowa.—Wilson v. Else, 216 N.W. 
33, 204 Iowa 857. 

45. 1 Wis.—4rr* re Koch, 134 N.W. 1 66 $ 

148 Wis. 648/ ' 

24 C.J. p 398 note 83. 

Participation of Tidir fan. proceedings 
•’E^eriif it be necessary that heir 
be party to contest of -claim, it ‘is 
enough ,tha£ after ajtes^strator ffilessi 
contest .;heir, i^.lfes> lonfei ffiv the .cause 

34 C.J.S.—18 


and takes part in the proceeding.— 
Ellis v. Berry, 110 So. 211, 145 Miss. 
652. 

46. Ohio.—Anderson v. Houpt, 184 
N.E. 29, 43 Ohio App. 538. 

Right to plead 

A legatee who becomes a party to 
the contest of a claim has the right 
to plead and make defense to the 
claim.—Anderson v. Houpt, supra. 

47. Ark.—Collier ,v. Trice, 96 S.W. 
174, 79 Ark. 414. 

43. - Golo.—rDenieon v. Jerome, 96 P. 
166, 43 Colo. 456. - 

43. IowaL—Thompson y. Romack, 
; 156 N.W. 310, M 4 Iowa 155. 
i24* b.J. p 398 note 87/ 
i ' J '* 1 * « 1 ' 

—Blattel v.. Stallings, 142 8. 
{ *&&*,•&* Mo. 459. • 

273 ;. 


51. Ky.—Richardson v. Lee's Adm'r, 
129 S.W.2d 147, 278 Ky. 656. 

24 C.J. p 399 note 88 . 

52. Ark.—Sullivan v. Deadman, 19 
Ark. 484, distinguishing Penning¬ 
ton v. Gibson, 6 Ark. 447. 

24 C.J. p 399 note 89. 

53. Kan.—Bristow v. First Trust 
Co. of Wichita, 38 P.2d 108, 140 
Kan. 711. 

54. U.S.—Patterson v. Phillip^ Ark!, 
18 F.Cas.No.lO,829a, Hempst. 69. 

55. N.Y.—In re Roos' Estate, 230 N. 
Y.S. 330, 132 Misc. 749. 

56. N.H.—Lisbon Sav. Bank,& Trust 

Co. v. Moulton’s Estate* J3 A.2d 
331. . 

57. Ind.—Scott ^ Pa jjey,y, -8 

: . 477 . •{? 
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a. In General 

Aa a general rule the proceedings are conducted 
without formal pleadings and strict rules of pleading 
do not apply. However, the true subject of the dispute 
should clearly appear and the petition must present a 
claim which will subject the estate to liability. An 
insufficient statement may be amended but a claim 
cannot be enlarged by amendment. 

Although pleadings in the probate court for the 
trial and determination of disputed claims are to be 
prepared in accordance with the governing stat- 
utc , 58 the proceedings are ordinarily conducted with¬ 
out formal pleadings , 59 and strict rules of pleading 
do not apply , 60 but if a party elects to file formal 
pleadings it has been held that he must conform to 
the rules of pleading . 61 The claim should be pre¬ 
sented in writing , 62 but need not conform to the 
technical requirements of a complaint 63 or contain 
a formal demand for judgment of any kind , 64 and 


l 


a succinct statement of the claim is sufficient 65 
where it apprises defendant of the nature and 
amount of the claim and shows enough to bar an¬ 
other action for the same demand . 66 However, the 
true subject of the dispute should clearly appear , 67 
and the petition or complaint must present a claim 
which will subject the estate to liability . 68 A de¬ 
murrer is not ordinarily the proper mode of ques¬ 
tioning the sufficiency of the statement of a claim , 69 
although it is sometimes permitted by statute to test 
the sufficiency of the statement or any subsequent 
pleading in this manner . 70 Where the petition pre¬ 
sents a claim good on its face it is error for the 
court to sustain a demurrer thereto and dismiss the 
claim . 71 An administrator who goes to trial on the 
merits waives his right to move to require claimant 
to make his claim more definite and certain . 72 The 
rule that a plea to the merits ordinarily waives a 


58- HI.—Boeock v. Leet, 210 Ill.App. 
402. 

59. Colo.—Pierpoint v. Earl, 251 P. 
529, 80 Colo. 328. 

Iowa.—Wilson v. Else, 216 N.W. 33, 
204 Iowa 857—Dean v. Estate of 
Atwood. 212 N.W. 371. 

Mo.—Guthrie v. Fields, App., 299 S. 
W. 141. 

Wis.—In re Kaiser’s Estate, 258 N. 
W. 177, 217 Wis. 258—In re Beyer’s 
Estate. 200 N.W. 772, 185 Wis. 23. 
24 C.J. p 399 note 93. 

Dispensation with, forms of pleading 
by consent 

<I) Parties to proceeding on claim 
against decedent's estate could by 
consent indulge in practice that dis¬ 
pensed with resort to particular 
forms of pleading.—Bemis v. Larkin, 
292 N.Y.S. 250, 243 App.Div. 762. 

(2) Thus, where claimant against 
estate proceeded on theory that she 
had to prove her claim as though it 
stood controverted and she acqui¬ 
esced in executors’ adducing proof 
and asserting their right to raise 
Questions of law with respect to the 
proof; executors were held entitled 
to claim benefit of statute of frauds 
notwithstanding statute was not 
pleaded, since if claimant had in¬ 
dicated she was not acquiescing in 
executors’ right te invoke statute, an 
application could have been made to 
invoke by formal pleading the benefit 
of the statute.—Bemis v. Larkin, su¬ 
pra. 

66- Iowa.—In re Onstot’s Estate, 

277 N.W. 563, 224 Iowa 529. 

Mich.—Pietrantonio v. Tonn’s Estate, 
276 N.W. 777, 378 Mich. 53S. 

Mo.—Guthrie v. Fields, App., 299 S. 
W. 141—Smith v. Collins, App-, 243 

aw. 21*. 

Or.—In re Stout’s Estate, 50 P.2d 768, 
151 Or. 411, 101 A.L.R. 672. 
JfeSader of plaintiff* 

In accordance with the rule that 


strict rules of pleading are not appli¬ 
cable, the assertion of a claim con¬ 
sisting of items of indebtedness due 
plaintiffs jointly has been held not to 
involve improper joinder.—Guthrie v. 
Fields, Mo.App., 299 S.W. 141. 

61. Ark.—Bellows v. Cheek, 20 Ark. 
424. 

24 C.J. p 400 note 5. 

62. Ill.—Thomson v. Black, 65 N.E. 
1092, 200 Ill. 465, affirming 102 Ill. 
App. 304. 

24 C.J. p 399 note 95. 

Written pleadings after filing of 

In accordance with statutory pro¬ 
visions, after claimant has his claim 
properly probated, allowed, and reg¬ 
istered as required by statute, he 
need file no written pleadings unless 
a bill of particulars has been de¬ 
manded or is necessary.—Ellis v. 
Berry, 110 So. 211, 145 Miss. 652. 

63. Iowa.—Crist v. Tallman, 179 N. 
W. 522, 190 Iowa 1248. 

Mich.—Pietrantonio v. Tonn’s Estate, 
270 N.W. 777, 278 Mich. 535. 

24 C.J. p 399 note 96. 

64. Ind.—Hanna v. Fisher, 95 Ind. 
383. 

j 65. Or.—In re Andersen's Estate, 

| 198 P. 236, 101 Or. 94. 

24 C.J. p 399 note 94. 

66. Mo.—Whitworth v. Monahan's 
Estate, App., Ill S.W.2d 931, trans¬ 
ferred, see 100 S.W.2d 460, 339 Mo. 
1123. 

24 C.J. p 399 qote 98. 

Claim contemplating accounting 
A petition, although not as accu¬ 
rately drawn as required in a com¬ 
mon-law action of account, was held 
to contain the essential elements of 
an accounting and hence to contem¬ 
plate accounting and judgment for 
amount found due.—Sandwich Mfg. 
Co. v. Bogie, 298 S.W. 56, 317 Mo. 972. 

274 ;. 


67. Mich.—Pietrantonio v. Tonn’s 
Estate, 270 N.W. 777, 278 Mich. 535. 
68- Ind.—Isbell v. Heiny, 33 N.E.2d 
106. 

Claim for property and damages for 
detention 

A claim against an estate for re¬ 
covery of personal property and 
damages for its detention must be 
predicated on decedent’s possession 
of the property during his lifetime, 
and a complaint not so predicated 
bears no resemblance to a claim 
against the estate.—Isbell v. Heiny, 
supra. 

Debts from management of estate 
A creditor who sold merchandise to 
administrator continuing business of 
decedent must allege, in proceeding 
to charge assets of estate with the 
debt so created, that distributees au¬ 
thorized or ratified continuance of 
business and if he has not pursued 
j his primary remedy against the ad- 
[ ministrator in his individual capa- 
I city, he must allege the insolvency of 
the administrator.—In re Damsky’s 
Estate, 23 N.Y.S.2d 897, 175 Misc. 
460. 

69. Kan.—Hayner v. Trott, 26 P. 
415, 46 Kan. 70. 

Objection to time of presentation and 
verification 

That a claim against an estate for 
attorney’s services performed for de¬ 
ceased had not been timely present¬ 
ed and verified was not properly 
raised by demurrer.—Richardson v. 
Lee’s Adm’r, *129 S.W.2d 147, 278 Ky. 
656. 

7a Ind.—Stapp v. Messeke, 94 Ind. 
423—Pence v. Young, 53 N.E. 1060, 
22 Ind.App. 427. 

Tim Cokxi—California Ins. Co. of San 
Francisco v. Dudley, 195 P. 649, 
69 Colo- 560. 

72. Mow—Sandusky v. Courtney, 153 
S.W. 1084, 168 Mo.App. 325. 
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demurrer to the pleadings should not be applied with 
strictness or to the disadvantage of the estate, but, 
on the other hand, claimant is also entitled to a sea¬ 
sonable notice of an objection to the form of a 
claim, and, where an insufficient claim is subjected 
to a demurrer which is interposed after a plea on 
the merits, the court may require* claimant to file a 
bill of particulars . 73 An objection to a demand 
against the estate as indefinite and uncertain is 
waived by failure to file a motion that it be made 
more definite and certain . 74 In a proceeding attack¬ 
ing a claim instituted by an administrator, claimant 
is not precluded from asserting rights which could 
be asserted in a proceeding instituted by claimant to 
establish his claim . 75 Pleadings similar to those 
which have been stricken by the court cannot be re¬ 
filed in the absence of an appeal from the ruling , 76 
but on a retrial defendant may make a motion for 
a bill of particulars although such motion had been 
denied on the previous trial . 77 Where one has as¬ 
sets of deceased in his possession under claim of 
right, a notice by claimant to the administrator of 
the assertion of that right is not a claim within the 
provisions of a statute providing for trial of a claim 
after rejection by the administrator . 78 

Amendment. If the statement is insufficient 
claimant should be allowed to amend by filing a 


more full and particular statement , 79 but the claim 
cannot be enlarged by amendment , 80 and an amend¬ 
ment may be denied if the effect would be to cause 
a continuance and it relates to a distinct claim which 
need not be determined in the same proceeding . 81 

Verification of anstver. Where a promissory note 
purporting to have been made by a decedent is filed 
as a claim against his estate, the answer of the 
administrator denying the execution of the instru¬ 
ment need not be sworn to in order to put plaintiff 
to proof of its execution . 82 

b. Issues, Proof, and Variance 

As a genera! rule the technical rules pertaining to 
the conformity of proof to the pleadings do not apply, 
but substantial variations between the claim, as pleaded, 
and the proof may defeat recovery. 

Although where the right to institute the proceed¬ 
ings is based on the rejection of the claim by the 
representative, the trial can be had and claimant can 
recover only on the cause of action set forth in the 
claim as presented to the representative , 83 as a gen¬ 
eral rule, the technical rules pertaining to the con¬ 
formity of proof to the pleadings do not apply , 84 
and a single theory in pleadings and trial is not re¬ 
quired , 85 or at least technical differences in the the¬ 
ory of recovery will not defeat the claim . 86 Sub¬ 
stantial variations between the claim, as pleaded, 
and the proof may defeat recovery , 87 but minor 


73. Mich.—Pietrantonio v. Toxin’s 
Estate, 270 N.W. 777, 278 Mich. 
535. 

74. Mo.—Warren v. Davis, App., 97 
S.W.2d 159. 

75. N.Y.—In re Heim’s Estate, 3 N. 
Y.S.2d 134, 166 Misc. 931, affirmed 
8 N.Y.S.2d 574, 255 App.Div. 1007. 

76. Iowa.—Ontjes v. McNider, 256 
N.W. 277, 218 Iowa 1356. 

77. Wis.—Kessler v. Olen, 280 N.W. 
352, 228 Wis. 662, rehearing de¬ 
nied 281 N.W. 691, 228 Wis. 662. 

78. N.Y.—In re Heim’s Estate, 3 N. 
Y.S.2d 134, 166 Misc. 931, affirmed 
8 N.Y.S.2d 574, 255 App.Div. 1007. 

79. Iowa.—Sullenbarge'r v. Ahrens, 
150 N.W. 71, 168 Iowa 288. 

Minn.—In re Davis, 171 N.W. 778, 
142 Minn. 187. 

24 C.J. p 400 note 7. 

80. Mich.—Dayton v. Dakin, 61 N. 
W. 349, 103 Mich. 65. 

81. Iowa.—Gui-on v. Giller, 70 N.W. 
201, 101 Iowa 333. 

82. Ind.—Barnett v. Cabinet Makers* 
Union, 28 Ind. 254. 

83. Cal.—Mix v. Yoakum, 2.54 p. 557, 
200 Cal. 681—In re Dutard, 81 P. 
519, 147 Cal’. 253—McGrath v. Car- 
roll, 42 P. 466, 110 Cal. 79—Liich- 
tepberg vi. McGIynn, 38 P. €41, 105 
Cal. 45—Dayis v, MitcheiL, 290 P. 
887, 108 Cal.App. 4,3. . . 


Or.—In re Stout's Estate, 50 P.2d 
76S, 151 Or.* 411, 101 A.DR. 672- 
In re Banzer’s Estate, 213 P. 406, 
106 Or. 654—In re Andersen's Es¬ 
tate, 198 P. 236, 101 Or. 94—Wilkes 
v. Cornelius, 28 P. 135, 21 Or. 348. 
Claim based oxl open account 

Claimant, in proceedings for al¬ 
lowance of claim against estate, pre¬ 
senting claim due on balance of open 
account, cannot recover on account 
stated.—Mason, Ehrman & Co. v. 
Lewis, 282 P. 772, 131 Or. 242. 

Wo variance shown 

There is no variance between a 
claim presented for services as a 
clerk for a certain period at twenty 
dollars per week, with a credit 
amounting to seven dollars per week 
for such period, and proof of em¬ 
ployment of plaintiff by deceased at 
twenty dollars per week, plaintiff 
to draw seven dollars per week, and 
leave the balance with deceased with 
which to furnish a house which was 
to have been built for plaintiff, the 
money not being held under a trust, 
but still being owed for services.— 
Cheney v. McGarvin, 93 P. 386, 7 
Cal. App. 71. 

84. Colo.—Reiter v. Pollard, 225 P. 
. m 75r Colo. 203. 

Iowa.—Crist v. Tallman, .173 N.W. 
§22, 190 Iowa 1248. 

1^0.—Smith v. Collins, App., 243 S. 
, 219 , 


N.Y.—In re Brush’s Estate, 240 N.Y. 
S. 380, 136 Misc. 581, reversed 
other grounds In re McLaren, 2 ft 
N.Y.S. 921, 230 App.Div. 787, af¬ 
firmed 177 N.E. 153, 256 N.Y. 592. 

85. Iowa.—Wilson v. Else, 216 N.W. 
33, 204 Iowa 857. 

Recovery for negligence after plead¬ 
ing fraud 

Claimants’ adoption of theory of 
fraud in affidavits supporting claims 
against deceased executor's estate 
does not preclude recovery by them 
on theory of deceased's negligence 
in surrendering entire control and 
management of estate of which he 
was executor to attorney, who con¬ 
verted portion of assets thereof, in 
absence of statutory requirement of 
formal pleadings, where facts were 
alleged in sufficient detail to put ex¬ 
ecutors of deceased’s estate on no¬ 
tice as to nature of claims.—In re 
Remsen, 7 N.Y.S.Sd 350, 255 App.Div. 
810, reargument denied 8 N.Y.S.2d 
998, 255 App.Div. 974. 

86. Cah—Davis v. Mitchell, 290 P. 
887 r 108 Cal.App. 43. 

Or.—In re Andersen's Estate, 198 P. 
236, 101 Or. 94. 

87. Ind.—Logan v. Hite, 13 N.B.M 
702, 214 Ind. 233. 

Iowa.—Leonard v. Leonard, 111 N. 
W. 409, 134 Iowa 131. 
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variations are immaterial .* 8 A mere claim for re¬ 
muneration for services furnished may be support¬ 
ed by evidence as to a quantum meruit 89 or proof 
of an express contract," but where the claim is 
based on an express contract recovery cannot be had 
on the theory of quantum meruit . 91 A claim for 
services based on quantum meruit supports evidence 
of the reasonable value of the services , 92 and the 
court may even consider evidence of a promise to 
pay although the promise is not pleaded . 93 On an 
assigned claim the complaint need not show a writ¬ 
ten assignment to support evidence that the assign¬ 
ment was written . 94 

Under a statute making pleadings by the admin¬ 
istrator in answer to a claim unnecessary, the resist- 

Vxoof of different agreement 

It has been held that no recovery 
could be had on a claim for services 
where the notice of claim specified 
an agreement different from that re¬ 
lied on at the trial.—Zuhn v. Horst, 

170 P. 1033, 100 Wash. 359. 

Claim based on written agreement 

A claim, alleging a written agree¬ 
ment of decedent to pay plaintiff a 
certain sum in consideration of the 
conveyance by a third person of a 
tract of land, is not supported by 
proof of a parol agreement to that 
effect.—Leonard v. Leonard, 111 N. 

W. 409, 134 Iowa 131. 

8a N.H.—Hurd v. Varney, 144 A. 

% 263, 33 N.H. 467. 

Date of services 

A variance as to the date of serv¬ 
ices rendered is not fatal to recovery. 

—Hurd v. Varney, supra. 

Claim on note as supporting attor¬ 
ney’s fees 

A claim based on a note is suffi¬ 
cient to support recovery of reason¬ 
able attorney’s fees as provided for 
tot tfee note-—In re, Hatten’s Estate, 

Wia, 238 N.W. 278. 

Proof s&owing indorsers not named 
tn cWm . 

It to not a material variance that 
the daftm on a guarantee of notes 
merely described the notes as signed 
by a certain person and guaranteed 
by decedent, which was correct as 
far as it went, and the notch, when 
produced, showed also the names of 
other Inddxsera-^De Clerque v. 

Campbell, 83 2«UB- 224, 231 IUL 442. 

Svooif of ea&Ur agr cctat emjfc than that 
pleaded 

. Proof of.an agreement to J*te same 
effect, Wit made earlier ' f&tn /the 
agyeemej^t pleaded, does' dot ooasti-i 
tute m variance.—In re I^neaweav- 
ex's Estate, 131 A. 278, 284 Pel 3T4. 

m. -^Iowa.—Wilson «K Elbe, Sfl N>*r. 

33* 204 Iowa 857. 

fcoH-Sml m w -Celling, App., 248 S. 

’W. 219. 


i ance of defendant, without a written answer, puts 
| in issue all matters on which a defense to the claim 
| could be based, usually set up by a general denial , 95 
I and no matters, unless required by statute, need be 
specially pleaded . 98 A general denial does not of 
itself raise specific issues , 97 but under particular 
statutes applicable to the proceedings, it has been 
held that proof of such matters as fraud , 98 pay¬ 
ment , 99 or set off or counterclaim 1 need not be spe- 
j dally pleaded to be available, and it has also been 
! held that where the only pleadings consist of the 
i claim and a denial thereto, all matters of defense, 
except set off and counterclaim, may be given in ev¬ 
idence . 2 Under a statute which provides that an al¬ 
legation which is not denied by a pleading shall be 
deemed to be admitted, defendant executors who 

is properly denied where the court 
may permit the filing of a denial at 
the time of the motion or treat the 
denial as filed under court rules.— 
In re Partridge’s Estate, 144 A. 861, 
102 Vt. 9- 

Mo.—C. H. Albers Commission 
Co. v. Vogelsang, 190 S-W. 1058, 
196 Mo.App, 180. 

24 C.J. p 399 note 4. 

Denial of signature 

Under a statute which provides 
that all claims not admitted shall 
be considered as denied without any 
pleadings filed by the estate, the rule 
that the signature to an instrument 
sued on is deemed genuine unless de¬ 
nied does not apply to claims sought 
to be established against an estate. 
—Simpson College v. Mann’s Ex’rs, 
212 N.W. 684, 203 Iowa 447—In re 
Chismore’s Estate, 147 N.W. 297, 166 
Iowa 217. 

The nature of a defense to a claim 
need not be pleaded in the orphan’s 
court before proof is introduced 
when not required by statute, rule, 
or practice.—In re Kaufmann’s Es¬ 
tate, 141 A. 852, 293 Pa. 73—In re 
Evans’ Estate, 57 Montg.Co., Pa., 2Q4. 

97. N.Y.—In re Fee’s Estate, 271 N. 
Y.S. 608, 151 Misc. 410. 

Selection of claim as general, denial 
Executor’s rejection of creditor’s 
claim by words, “The Executor 
doubts the justice and validity of 
your claim,” was in nature of gen¬ 
eral denial raising no issues to pre¬ 
vent recovery , by claimant in pro¬ 
ceeding for accounting by executor.— 
In re 'Fee’s Efstate, supra. ; 

98. Colo.—Reiter v. Pollardi 225 P. 

222/ 76 -Colo. 203: ‘ ' - ' - 

99. Tex.—Travis v. Kennedy, Civ. 
Ap&; 6$ SLW. f 2d 444.' 

I1J.—Kraft v. Grider,. 221 Ill.App. 

X Ind.—Trees' v: MitlMBM*, So N.E. 
12$. 4$ 26&»‘' - . 


Effect of stating definite sum 

The mere fact that the claim states 
a definite sum does not prevent a re¬ 
covery of the reasonable value of 
the services enumerated, where the 
claim is equally consistent with the 
recovery on an express contract or 
an implied contract for reasonable 
value.—White v. Almy, 82 A. 397, 
34 R.I. 29. 

99. Iowa.—Wilson v. Else, 216 N.W. 
33, 204 Iowa 857. 

Mich.—Willard v. Shekell, 210 N.W. 
260, 236 Mich. 197. 

N.H.—Hurd v. Varney, 144 A. 266, 
83 N.H. 467. 

91. Mo.—Whitworth . v. Monahan’s 
Estate, App., ill S.W.2d 931, trans¬ 
ferred, see 100 S.W.2d 460, 339 Mo. 
1123. 

92. Cal.—Hocker v. Glover, 298 P. 
72, 113 Cal.App. 152. 

93. Conn.—Foley v. Coggins’ Estate, 
183'A. 25, 121 Conn. 97. 

Express agreement as showing in¬ 
tention to pay 

In proceeding on claim against de¬ 
cedent's estate, although claim was 
based on an implied promise, it was 
competent for claimant to show an 
express agreement that she was to 
be compensated for her services, 
since any evidence was competent 
which would warrant inference that 
services were rendered with an in¬ 
tention of charging therefor and a 
justifiable expectation of, payment, 
and were accepted by decedent with 
a knowledge, actual or constructive, 
of such expectation.—In re Herd- 
roan’s Estate, Or., 119 P.3d 277, 

94* In<L—Spencer v. McCune* . 126 
N.EL 33, U IncLApp. 4844 - 

95. ‘Iowa.—In re J Larimer’s Estate, 
283 N.W. 430, 225 Iowa mi 
24 CJ..p 399 note 3. 

Motion for judgment for lade of an- 


A motion for judgnafeift allowing a 
klt&fa because ‘of iite> failure of the 
administrator to interpose an an* ‘ 
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have not pleaded a denial cannot deny at the time 
of trial . 3 Matters which are admitted by the rep¬ 
resentative are not in issue , 4 and so matters admit¬ 
ted by demurrer cannot be further questioned . 5 It 
has been held that where objection is made to a 
claim for services on the sole ground that claimant 
was fully paid in decedent’s lifetime, this is the only 
issue open for consideration , 6 and, where a claim 
against decedent’s estate for funeral expenses was 
not challenged in the statement of defenses by de¬ 
fendant’s counsel as extravagant considering dece¬ 
dent’s wealth and position in life, evidence that the 
interment was extravagant was not within the is¬ 
sues . 7 Where decedent’s relatives before his death 
procured the appointment of a committee for him, 
and treated the committee as trustee, on the hear¬ 
ing of decedent’s sister’s claim against his estate for 
caring for him, defended on the ground that the 
services were covered by her husband’s contract 
with the committee, no question could be raised as 
to the legality of the committee’s appointment . 8 

§ 452. - Evidence 

a Presumptions 

b. Burden of Proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

General rules as to presumption of payment of obliga¬ 
tions, including ciaims for board, lodging and services, 
apply. 


In accordance with general rules, a presumption 
of payment of an obligation arises, in the absence 
of countervailing evidence, by proof of acts or con¬ 
duct of the parties inconsistent with the existence of 
the debt , 9 or by proof of the delivery of a note or 
checks for the amount of the debt , 10 providing there 
is a showing of relationship between them . 11 Like¬ 
wise, it will be presumed that sums paid by decedent 
to claimant were to be credited on debts due . 12 The 
possession of notes by claimant raises the presump¬ 
tion that the notes were not satisfied . 13 Where a 
claim is based on a receipt for mcnev paid for de¬ 
cedent during his lifetime, it will be presumed that 
it was paid by claimant as the agent of decedent and 
not with funds advanced by him, where the form 
of the receipt is consistent with such payment . 14 

Long delay in presenting or prosecuting a claim 
creates a strong presumption against its validity . 15 
particularly where the claim was not asserted in 
the lifetime of the alleged debtor . 16 The allowance 
and payment of the claim by the executor is merely 
prima facie evidence of its validity which may be 
overcome by evidence showing its doubtful charac¬ 
ter . 17 A claim by a guardian as such is presuma¬ 
bly made on behalf of the ward’s estate . 18 

Claims jor board , lodging , and sendees. Ordina¬ 
rily the fact that services were rendered decedent 
at his request or with his approval raises a pre¬ 
sumption that they were to be paid for , 19 unless 
the conduct, relationship, or situation of the parties 
is of such a nature as to rebut the presumption . 20 


3. Ill.—In re Schmitt’s Estate. 6 N. 
E.2d 444, 288 Iii.App. 250. 

4. Ark.—Regers’ Estate v. Hardin, 
148 S.W.2c 544, 201 Ark.l. 

5. Colo.—Williams v. Hankihs, 245 
P. 483, 79 Colo. 237. 

6. Or.—Irvine v. Beck, 125 P. 832, 
62 Or. 593. 

7. Mo.—Wagoner Undertaking Co. v. 
Jones, 114 S.W. 1049, 134 Mo.App. 
101 . 

8. Ky.—Carr v. Calvert, 102 S.W. 
282, 31 Ky.L. 303. 

9. Pa.—In re Conrad’s Estate, 8 A. 
2d 697, 333 Pa. 561. 

10. N.T.—In re Seigle’s Estate, 31 
N.Y.S.2d 623, 177 Misc. 642, con-! 
forming to 28 N.Y.S.2d 563, 262 i 
App.Div. 879, n&odifying 26 N.Y.S. 
2d 410, 176 Misc. 15. 

11. • N.Y. — In re Seigle’s Estate^ 28 

N.Y.S,2d >563, , 262 App.Div. 879, 
modifying* 26 : MfcY.SLfcd '410, 176 

Misc. 15, -and copifornSed to SI-N.Y. 
^d 623, l77 MifC. t §42. s , ,, 

12., Iowa.—Jaat re • McKeoinfs • Estate, 
289 915, s227 -Iowa 


re Willmott’s Estate, 230 N.W. 330, 
211 Iowa 34, 71 A.L.R. 1018. 

13. Colo.—In re Grigsby's Estate, 56 
P.2d 1318, 98 Colo. 489. 

W.Va.—Woodyard v. Sayre, 111 S.E. 

313, 90 W.Va. 547. 

Presumption of delivery 

In accordance with the provisions 
of the statute, deceased’s note in 
possession of claimant would be pre¬ 
sumed to have been delivered to 
claimant.—In re Cheney’s Estate, 274 
N.W! 5, 223 Iowa 1076. 

14. N.J.—Pursel v. Pursel, 14 N.J. 
Eq. 514. 

15. Ala.—Croft v. Croft, 121 So. 82, 

83, 219 Ala. 94, quoting Corpus 

Juris. 

24 C.J. p 402 note 41. 

16* Ala.—Croft v. Croft, supra, 
quoting Corpus Juris. 

Pa.—In re Gilbraith's Estate, 113 A. 
JMSi, 270 Pa. 288—In re Bluraberg’s 
Estate, 175 A. 741, 115 Pa.Super. 
310. < 

EX—AnaoUr v. Doonasn, 180 A. 333, 
336, 551R-I. 243* biting Corpus Jtx- 
, rift 

24kClX*pM4G2 note 42, 


17. N.Y.—In re Pearse’s Estate, 216 
N.Y.S. 704, 217 App.Div. 602, mo¬ 
tion granted 155 N.E. 900, 244 N. 
Y. 567. 

18. Mont.—In re Stinger's Estate, 
201 P. 693, 61 Mont. 173. 

19. Ky.—Kellum v. Browning's 

Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

Mo.—Aldridge v. Shelton’s Estate, 
App., 86 S.W.2d 395—Smith v. Da¬ 
vis’ Estate, 230 S.W. 670, 206 Mo. 
App. 446. 

Pa.—In re Van Hook’s Estate, 11 Pa. 
Dist. & Co. 176. 

Wis.—lr. re Breitzman's Estate, 294 
N.W. 489. 236 Wis. 96. 

24 C.J. p 401 note 33. 

20. Ky.—Kellum v. Browning’s 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

Mo.—Aldridge v. Shelton’s Estate, 
App., 86 S.W.2d 395—Taylor ^v, 
Currie’s Estate, App-, S3 ’S.W-'Sd 
194—Smith v. Davis; Estate, 230 S. 
W. 670, 206 Mo.App. 446. 

Pa.—In re Teller’s Estate, 6 Pa,D®si. 
& Co. 297. 

24 C.J. p 401 note 34. s * « ~ 

Services by persons in faraway rela¬ 
tion see supra $ 371. 
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Where the claim is for domestic services, nursing-, 
or other services regularly compensated for at reg¬ 
ular intervals and no demand was made m the life¬ 
time of decedent, there is a presumption that such 
services were paid for or that no compensation was 
due 21 subject to be rebutted by proof . 22 There is 
no presumption of payment at periodic intervals 
where the services are not of the character calling 
for compensation at regular intervals . 23 Ordinarily 
the presumption is that decedent is to pay for lodg¬ 
ing and board received from one who has no legal 
or moi*al obligation to support him , 24 but there is 
a presumption that they were gratuitous when fur¬ 
nished b> one with a morai or legal obligation . 25 
If decedent was of sufficient means to have been 
able to pay for board, lodging, or other services usu¬ 
ally paid for at regular intervals, there is a pre¬ 
sumption that he did so . 26 Where periodical pay¬ 
ments have been made there is a presumption, sub¬ 


ject to be rebutted by other circumstances, that this 
is in full satisfaction of all board, lodging, and serv¬ 
ices rendered , 27 and where a certain sum has been 
paid for certain services at periodic intervals it is 
presumed that the payment was in full satisfaction 
of any further services . 28 The mere fact that 
claimants have possession of a mortgage given to 
decedent by them, which they allege was paid off by 
the rendition of services to decedent, is not pre¬ 
sumptive evidence of the validity of their claim for 
a balance due for services rendered . 29 

b. Burden of Proof 

Generally, the claimant has the burden of proving 
his claim as a valid obligation against the estate, but 
the contestant has the burden to prove an affirmative 
defense. 

Generally, claimant has the burden of proving 
his claim as a valid obligation against the estate , 30 


21. Pa.—In re Schleirh's Estate, 134 
A. 442, 2S6 Pa. 578—In re Mark's 
Estate, 123 A. 462. 27S Pa. 426— 
In re Gilbraith’s Eptate, 29 Pa. 
Dist. 337, affirmed 113 A. 361, 270 
Pa. 288—Haines’ Estate, 17 Pa- 
Dlst. 420—In re Sayers’ Estate, 8 
Pa.Co. 32—In re Cooper’s Estate, 
7 Fa.Co. 365—In re Strucker’s Es¬ 
tate, 19 Erie Co. 379. 

24 C.J. p 4ftl note 35. 

22 . Miss.—Hickman v- Slough, 193 
So. 443, 1S7 Miss. 525. 

Pa.—In re Leppold’s Estate, 20 A. 

2d 827, 145 Pa.Super. 60. 
fl®. Pa.—-In re Istocin's Estate, 190 
A. 382, 126 Pa.Super. 158—In re 
Porter’s Estate, 167 A. 490, 110 Pa. 
Super. 27—In re Griffin’s Estate, 
96 PaSuper. 185—In re Beaver’s 
Estate, 74 Pa.Super. 354. 

24. Miss.—Tarver v. Lindsey, 137 
So. 93, 161 Miss. 379. 

N.T.—In re Hyman’s Adm’r, 235 N. 
Y.S. 731, 227 App.Div. 637, modified 
on other grounds In re Hyman’s 
Estate, 246 N.Y.S. 802, 228 App. 
Biv. 860. 

W.Va.—Shew v. Prince, 104 S-E, 345, 
119 W.VA 524. 

25* S-C.—Ex parte Botnar, 131 S.EL 
771, 184 S.C. 42. 

20m Miss.—Tarver v. Lindsey, 137 
So. 93, 161 Miss. 379- 
Pa.—In re Gilbraith’s Estate* JUS A. 
361, 2T70 Pa. 288—Haines’ Estate, 
iT P«JD*st. 489. 

27- Wla.—In re Breitzmsn’p Estate, 
894 N.ttf 480, 236 WJa. »i 
20. re ScMftieh’s Estate, 134 

. 286 578—In re Gross’ 

Bsfate, 130 A. 304, m Pa. 78. , 
Mi compensation 

(1) Where a person employed mb 
sick nurse claims to have rendered 
aesirioes Jm other eapa*4r 
t6ea mo recovery earn be bad on a 


quantum meruit, unless their value 
he satisfactorily proved.—Dolsen’s 
Succession. 56 So. 514, 129 La. 577. 

(2) Where a servant makes a 
claim for extra compensation for 
acting as nurse and housekeeper for 
decedent, but admits that she re¬ 
ceived the compensation at which 
she was originally employed, it is 
incumbent on her to show some 
agreement, express or implied, for 
extra compensation.—Trautman v. 
Traub, 129 N.W. 322, 150 Iowa 23. 

29. N.Y.—In re Klett’s Estate, 22 
N.Y.S.2d 418, 260 App.Div. 835. 

30. Ind.—Klndel v. French, 131 N. 
E. 227, 190 Ind. 595. 

Kan.—Beach v. Norris, 274 P. 256, 
127 Kan. 619, rehearing denied 275 
P. 1080, 128 Kan. 40. 

Ky.—First Nat. Bank v. Sellards, 71 
S.W.2d 1037, 254 Ky. 550. 

Mich.—In re May’s Estate, 271 N.W. 
549, 279 Mich. 53—In re Lucas* Es¬ 
tate, 261 N.W. 117, 272 Mich. 1. 
Miss.—King v. Stauddy’s Estate, 115 
So. 42 T, 149 Miss. 222—Union & 
Planters’ Bank & Trust Co. v. Ry- 
lee, 94 So. 796, 130 Miss. 892. 

Neb.—In re Hoagland’s Estate,, 253 
N.W. 416, 12$ Neb. 377. 

N.Y,—In re Kempinger*s Will, 8 N. 
Y.S.2d 530, 255 App.Div. 1022— 
In re Damsky's Estate, 23 N.Y.S.2d 
897, 175 Misc. 460—In re Leary’s 
Estate, 14 N.Y.S.2d 960, 172 Misc. 
286—In re Smathers’ Will, 274 N. 
Y.S. 717, 153 Misc. 132—In re Fee's 
Bsytate, 271 N.Y.S. 698, 151 Miaou 
410—In re Long’s Estate, 259 N. 
:.Y;S- 118, 144 Misc. 181—In re O- 
Shaughnessy’s Estates, 268 N.Y.S, 
787, 144 Misc* 533 r affirmed In re 
O’Shaughnessy, 268 N.Y.S. 866* 240 
AppOPIv.' 9&3r—Id re t LatoUrelle’s 
Estate, 257 M.Y.&, 266, 143 Misc. 
351—Ip re Rhiers’ Estate, 238* N- 
Y.S. 675, 133 Mi&e. 424 -t—I n re Tour, 


katley's Estate, 203 N.Y.S. 175, 122 
Misc. 120—In re Van Vranken’s 
Estate, 198 N.Y.S. 445, 120 Misc. 
280. 

Or.—In re Pottratz’ Estate, 77 P.2d 
436, 158 Or. 625—In re Mead's Es¬ 
tate, 26 P.2d 1103, 145 Or. 150- 
Mason, Ehrman & Co. v. Lewis, 
282 P. 772, 131 Or. 242. 

Pa.—In re Winsmore's Estate, 190 
A. 892, 325 Pa. 303—In re Don¬ 
ley’s Estate, 185 A. 740, 323 Pa- 
173, affirming 25 Pa.Dist. & Co. 
157—In re Schleich’s Estate, 134 
A. 442, 286 Pa. 578—In re Gross' 
Estate, 130 A. 304, 284 Pa. 73— 
In re Hirst's Estate, 117 A. 682, 
274 Pa. 286—In re Martin’s Estate, 
37 A. 561, 181 Pa. 378, reversing 6 
Pa.Dist. 58, 19 Pa.Co. 209—In re 
Shelton’s Estate, 95 Pa.Super. 363 
—In re Barclay’s Estate, 20 Pa. 
Dist. & Co. 626, 50 Montg^Co.L. 81 
—In re Schartner’s Estate, 29 Del. 
Co. 401—In re Shenk’s Estate, 9 
Som.Leg.J. 381. 

24 C.J. p 400 note 21. 

Attorney’s services 

An attorney for the executor has 
the burden to establish "the reason¬ 
ableness of his claim and the value 
of the services rendered. 

Iowa.—In re Wiggins' Estate, 300 N. 
W. 289, 230 Iowa 1087 —In re Deh- 
ner’s Estate, 298 N.W. 656, 230 
Iowa 490. 

Mont.—In re Culver's Estate, 8 P.2d 
662, 91 Mont 475. 

N.Y.—In re Pqtts’ Estate, 209 N.Y. 
S. 655, 213 App.Div. 59„ affirming 
205 N.Y.S. 797, 123 Misc. 346, and 
appeal dismissed 150 NIB. 533, 34 f 
N.Y. 510, affirmed ISO N.E. 568, 
241 N7X 592—rin re Sober's Estate, 
264 N.Y.S, 570, 147 Misc. 791. - 

Debt from continuation of business 
A creditor seeking to enforce o$£ 
ligation arising out of acfcoinlstra- 
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but he need not prove matters admitted in court by 
the representative . 31 The burden of proving due 
presentation of the claim is on claimant , 32 and in a 
proceeding against the estate on a bond against an 
actual loss given by deceased, claimant has the bur¬ 
den of proving that a loss has been suffered . 33 
Where claimant seeks to recover for domestic serv¬ 
ices which are presumed to be paid for periodically, 
the burden is on him to rebut the presumption of 
payment , 34 and where he was a member of dece¬ 
dent’s immediate family, the burden is on him to 
show that the services were not gratuitous . 35 If 
the execution of a note, filed as a claim against the 
estate, and the genuineness of the maker’s signa¬ 
ture are in issue, the burden of proof is on claim¬ 
ant as to these matters . 36 Where the representa¬ 
tive pays outstanding notes against the estate, and 
seeks to collect the notes from the estate, the bur¬ 
den is on him to overcome the presumption that the 
payment was made as representative, and also to 
show the amount actually paid . 37 


In accordance with the general rules of evidence, 
the burden to prove an affirmative defense is on the 
contestant . 38 Thus, unless otherwise provided by 
statute , 39 the contestant has the burden of proving 
the defense of payment where the existence of an 
indebtedness at one time is otherwise established or 
admitted , 40 and where an indebtedness is evidenced 
by a bond or note possessed by claimant, he need 
not prove that it has not been paid, but the burden 
of proving payment or other matter in discharge is 
on the opposite party . 41 Likewise, one pleading es¬ 
toppel , 42 limitations or laches , 43 or want of consid¬ 
eration 44 has the burden of proving it. Where a 
judgment against decedent was entered after his 
death, the burden of showing that he died before 
jurisdiction was acquired by the court, through the 
filing of a bond on appeal from a justice's court, is 
on the personal representative . 45 Proof that one of 
the makers of a note claiming against his comaker’s 
estate was an accommodation party shifts to the rep¬ 
resentative the burden of going forward with proof 


tor’s conduct of business after dece¬ 
dent’s death, from assets of estate, 
without pursuing- the primary rem¬ 
edy against administrator in his in¬ 
dividual capacity, must allege and 
prove insolvency of administrator, 
and that the distributees authorized 
or ratified the continuation of the 
business.—In re Damsky's Estate, 
2a N.Y.S.2d 897, 175 Misc. 460. 

Effect of double probate 

In all cases where the claim is de¬ 
nied, full proof is demanded and re¬ 
quired; and the proof afforded by 
the double probate, variously ex¬ 
pressed as primary or precautionary, 
which would be sufficient warrant 
for the payment of the claim by an 
executor or other person distributing 
a fund without contest, loses its ef¬ 
ficacy as proof and leaves plaintiff, 
as to the obligation to prove his 
claim, in the same position as if no 
double probate had been attached to 
the account.—Bogart v. Willis, 148 
A. 585, 158 Md. 393. 

Effect of decedent’s failure to ob¬ 
ject 

That creditor furnished itemized 
account which decedent did not ob¬ 
ject to within reasonable time is 
mere matter of evidence not working 
estoppel or changing burden of proof. 
—Mason, Ehrman & Co. v. Lewis, 282 
P. 772, 131 Or. 242. 

31. Ark.—Rogers’ Estate v. Hardin, 

143 S.W.2d 544, 201 Ark. 1. 

Value of work 

Where a claim for work is resisted 
only on the ground that the whole 
amount of- work alleged was not 
performed, claimant is not hound to 
prove the value of the work.— 
Christman’s Estate, 11 Pa.Dist. 363. 


32. Ala.—Weller v. Rensford, 64 So. 
366, 1S5 Ala. 333. 

33. Pa.—In re McDermott’s Estate, 
37 Pa.Dist. & Co. 587. 

34. Or.—In re McLain’s Estate, 270 
P. 534, 126 Or. 456. 

Pa.—In re Blumberg’s Estate, 19 Pa. 
Dist. & Co. 383, affirmed 175 A. 741, 
115 Pa.Super. 310—In re Mitchell’s 
Estate, 18 Pa.Di s t. & Co. 695—In 
re Glatfelter's Estate, 16 Pa.Dist. 
& Co. 185, 44 York Leg.Rec. 133— 
In re Warner’s Estate, 53 York 
Leg.Rec. 6. 

35. Pa.—In re Teller’s Estate, 6 Pa. 
Dist. & Co. 297—In re Warner’s 
Estate, 53 York Leg.Rec. 6. 

24 C.J. p 401 note 34. 

Services by persons in family rela¬ 
tion see supra § 371. 

36. Iowa.—Simpson College v. 

Mann's Ex'rs, 212 N.W. 684, 203 
Iowa 447—In re Chismore, 147 N. 
W. 297, 166 Iowa 217. 

37. Wis.—Gillett v. Gillett, 9 Wis. 
194. 

38w Or.—Littlepage v. Security Sav¬ 
ings & Trust Co., 3 P.2d 752, 137 
Or. 559. 

Broubiuding character of agreement 
Son of decedent, signing compro¬ 
mise agreement as to claims with I 
executrix, had burden of showing 
agreement was not binding, because 
other sons did not sign.—In re Roos’ 
Estate, 230 N.Y.S. 332, 132 Misc. 335. 
Attorney’s services under contract 
with decedent 

In proceedings by an attorney 
against an administrator to recover 
fees for services claimed to have 
been rendered under a contract with 
deceased, administrator’s contention 
that burden was on attorney to es- 
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tablish adequacy of consideration 
and that contract was free from 
fraud could not be sustained when 
pleadings and evidence did not show 
fraud or inadequacy of considera¬ 
tion.—Richardson v. Lee’s Adm’r, 
129 S.W.2d 147, 278 Ky. 656. 

319. Tex.—Travis v. Kennedy, Civ. 
App., 66 S.W.2d 444. 

40. Ind.—Newell v. Newell, 12 N.E. 
2d 344, 213 Ind. 261—Winston v. 
Kirkpatrick, App., 37 N.E.2d 18. 

Iowa.—In re Hill’s Estate, 297 N.W. 
278—Wilson v. Else, 216 N.W. 33, 
204 Iowa 857—Kern v. Kiefer, 215 
N.W. 607, 204 Iowa 490. 

Neb.—In re Peterson's Estate, 178 
N.W. 187, 104 Neb. 574. 

N.Y.—In re Austin's Estate, 21 N. 
Y.S.2d 277, affirmed 20 N.Y.S.2d 
1010, 259 App.Div. 907. 

Or.—Littlepage v. Security Savings 
& Trust Co., 3 P.2d 752, 137 Or. 
559. 

Wis.—In re Wiehe’s Estate, 209 N.W. 

671, 190 Wis. 622. 

24 C.J. p 401 notes 24, 25. 

41. N.Y.—In Te Thompson’s Estate, 
282 N.Y.S. 893, 246 App.Div. 566, 
reversing 269 N.Y.S. 554/149 Misc. 
899. 

W.Va.—Wood yard v. Sayre, 111 S. 

E. 313, 90 W.Va. 547. - 
24 C.J. p 401 note 23. 

42. Iowa.—In re Sarvey's Estate, 
219 N.W. 318, 206 Iowa 527. 

43. Pa.—In re Whitehill’s Estate, 
21 Erie Co. 131, 87 Pittsb.Leg.J. 
415. 

44. Mich.—Farnsworth v. Fraser, 
100 N.W. 400, 137 Mich. 296. 

24 C.J. p 401 note 40. 

45. Mo.—Gunby v. Cooper, 164 S.W. 
152, 177 Mo.App. 354. 
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in rebuttal . 48 

Claims admitted nr allowed by representative. A 
claim which has been allowed or admitted by the 
representative is usually regarded as prima facie 
valid so that the burden of proving its invalidity is 
on the party opposing it , 47 although it has been held 
otherwise where the opposition was by parties other 
than the representative . 48 If the admission of the 
claim is denied by the representative the burden is 
on claimant to show that it was admitted . 49 

c. Admissibility 

In accordance with the usual rules of evidence, all 
matters pertinent to the issues involved, and which tend 
to prove or disprove the existence or validity of a claim, 
are admissible, and matters immaterial or Irrelevant are 
inadmissible. 

In a proceeding to establish a disputed claim it is 
competent, in accordance with the usual rules of ev¬ 
idence, to admit all matters pertinent to the issues 
involved and to inquire into all the facts and cir¬ 
cumstances having a tendency to prove or disprove 
the existence or validity of the claim . 50 So where 
the claim is based on an alleged loan to decedent, 
evidence is admissible of the financial condition of 
the parties , 51 or of the fact that at the time of the 
alleged loan claimant was indebted to decedent . 52 
Where a claim was for personal services, an at¬ 


tempt of decedent to make a will in which claimant 
was a beneficiary has been held admissible as show¬ 
ing an intent to compensate plaintiff , 53 but it has 
been held error to show the amount of the attempt¬ 
ed bequest to prove the value of the services . 54 Ev¬ 
idence of decedent’s ability to pay for services , 55 
and his usual promptness in paying his debts , 56 is 
admissible on the issue of payment. Evidence which 
is not relevant or material to the particular facts in 
issue , 57 or which tends to raise a new or collateral 
issue , 58 is not admissible. Evidence of a demand on 
decedent's husband, in decedent's presence, for pay¬ 
ment for services to decedent is immaterial . 59 It 
is not competent to show in support of a claim for 
services to decedent that before the employment de¬ 
cedent had endeavored to make claimant a benefici¬ 
ary in an insurance policy , 60 and where the claim is 
for funeral expenses, evidence as to the wholesale 
cost of caskets like that furnished by claimant is 
properly excluded . 61 In accordance with statutory 
provisions, parol evidence is inadmissible to prove 
a debt of deceased unless it is within the statutory 
exceptions , 62 but it is admissible when within an 
exception of the statute . 63 A statute requiring that 
the testimony of claimant must be corroborated does 
not render his testimony inadmissible . 64 The testi¬ 
mony of an officer of a charitable corporation as¬ 
serting a claim against the estate is not admissible 


40 . N.Y—In r» Faigelman’s Estate, 
254 N.Y.S. 161, 142 Misc. 167. 

47. Cal.—Bryant v. Superior Court 
in and for San Joaquin County, 61 
P.2d 483, 16 Cal.App.2d 556. 

24 C.J. p 401 note 30. 

48. N.Y.—Matter of Warrln, 60 N. 
Y.S. 191, 28 Miae. 695, 1 Mills Surr. 
246. 

Or.—-In re Chambers, 62 P. 1013, 38 
Or. 131. 

4a W.Y.—Matter of Pfayfe, 5 N.Y. 
L*g.0bs* 831. 

50. nt—Wolf v. People's Bank, 255 
ni.App. m. 

Iowa—Federal Land Bank of Omaha, 
Neb., v. Bennett, 284 N.W. 97, 226 
Iowa 112—Persia Sav. Bank v. 
Wilson, 248 N.W. 581, 214 Iowa 
888. 

Mich.—In re Kerckel's Estate, 257 N. 
yiX .742, 269 Mich. , 528—In re 

Clark's Estate, 388 N.W. 611, 234 
Mich. 471. 

re Baldwin's Will, 18 N.YJ& 
2d 982, 857 App.D$v. 871—1* re 
Mason's Will, 286 N„YJ& 728, 184 

Or,—Mason, Ehrraan & Co. v. 

2*2,£. 772* 181 Or. 242. 

Yt.—In re Fartrldge's Estate, 144 , X 
861, 152 V*. 9. > 

WJs.—In re Laedom's Estate, 261 2$, 
658, m WIs. 584. 

24 OJ. p 462 arite 42. 


51. Mich.—Wilson v. Hotchkiss, 45 
N.W. 838, 81 Mich. 172. 

N.Y—Matter of Mulligan. 143 N.Y.S. 
686. 82 Misc. 336, affirmed 150 N. 
Y.S. 1098, 165 App.Div. 912. 

52. N.Y.—Graham v. Graham, 19 N. 
E. 53, 111 N.Y. 502. 

53. R.I.—Ho bin v. Hobin, 80 A. 595, 
33 R.I. 249. 

54. Mich.—Luizzi v. Brady, 103 N.W. 
574, 140 Mich. 73. 

55. Ill.—Gray v, Stein, 221 Ill.App. 
437. 

56. Ill.—Gray v. Stein, supra. 

57. III.—Trustees of Old School 
Presbyterian Church of Kansas* 
Ill., v. Paxton's Estate, 180 IlLApp. 
668 . 

Mich.—In re Bel's Estate, 292 N.W. 
523, 293 Mach. 652. 

Minn.—In re Sickmann's Estate, 289 
N.W. 832, 267 Minn. 66—In re An¬ 
derson's Estate, 278 N.W. 89, 199 
Minn. 683. 

M.Yi-^ha no Bsrusfe'a Estate, 846 ££ 
Y.S, 380, 136 Mise. ‘‘SSI,- reversed 
on other grounds In re MoLaren* 
244 N.I.S 981, 236 AppUDiVt m* 
affirmed lit EE. 153, 256 N.Y. 592. 
Wisu —>lm re Leedona's Estate, 873 N. 
. W. 472, 225 Wfe. &4K 
124 CU. p 462 *0*0 47. 
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Value of estate to prove value of 
services 

In determining reasonable value of 
services of deceased's first cousin 
who cared for deceased for about 
two years preceding his death, evi¬ 
dence of value of deceased's estate* 
offered as bearing on reasonable val¬ 
ue of services, was . properly exclud¬ 
ed.—In re Roberts' Estate, 277 N.W. 
549, 202 Minn. 217. 

58. Iowa.—Curd v. Wisser, 95 N.W. 
266, 120 Iowa 743. 

N.C.—Stocks v. Cannon, 51 S.E. 862, 
139 N.C. 60. 

59. Iowa.—Sheldon v. Thornburg, 
133 N.W. 1076, 153 Iowa 622. , 

6a N.Y—Scbeu v. Blum, 104 N.Y.S. 
887, 119 App.Div. 825. 

61. S.C.—Waters v. Register, 56 S. 
E. 849, 76 S.C 132. 

62. La.—TSupcession of Ooreil, 148 

So. 711, 177 La. 568—Succession; of 
Manion, 86 So. 667, 148 La. 98— 
Succession of Savant* App., 1,61' 
So. 336. . 

i 63. La.—Succession 

So. 314, 159 La. 814, amending 1 
LaAppt • 7 48—Hava v- Qafiero, 163 
So. 2SH, E57 La. 1067—Easte^wood 
v. .Scott, X lA-Apo. 547-. ~ i - \ 

64t Or.—I* re -McLain's Estate, ^76 
i F. 534, 186 Or. 456. 


i . . 
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under a statute excluding testimony of surviving 
parties to a contract , 65 but the testimony of an em¬ 
ployee is admissible . 66 

Books, papers, and other documents. In accord¬ 
ance with the usual rules of evidence, books, papers, 
and other documents, when material and relevant to 
the issues, may be admissible , 67 and if immaterial or 
of no probative force they are properly excluded . 68 
Thus, if relevant and material to the issues, bank 
deposit slips , 69 checks , 70 written contracts , 71 court 
records , 72 deeds , 73 letters , 74 or a petition in another 
case 75 may be admissible. Claimant's books of ac¬ 
count are admissible in evidence where the claim is 
based on an open account , 76 or for services ren¬ 
dered , 77 or, where the claim is based on a note 
against the estate which is contested, as a circum¬ 
stance to show that the note was for the same 
amount as the books showed to be due . 78 A mem¬ 
orandum against his interest found among the pa¬ 
pers of decedent showing a debt due by him is ad¬ 
missible in favor of a party seeking to establish the 
fact stated , 79 and conversely papers found among the 
effects of decedent, the genuineness of which is 
sufficiently proved, and which tend to show a pay¬ 
ment by him of the claim presented, are admissible 
in evidence . 80 On an issue whether a claim against 
decedent for a balance due for an interest in a firm 
purchased by him from claimant is fraudulent, the 
tax lists for the year preceding and the year of the 
purchase, showing the amount at which the firm 
property was listed for taxation, are admissible . 81 
Where a claim is based on a contract by which a 


married woman engaged claimant to serve her un¬ 
til her death under an agreement that claimant 
should be compensated by her will out of her sepa¬ 
rate estate, the will of the married woman's hus¬ 
band devising property to her, and an inventory of 
his estate, as well as the will of the married woman, 
and an inventory of her estate, are admissible in 
evidence to show that the married woman had sep¬ 
arate property and that claimant was not compen¬ 
sated according to the contract . 82 Where a son 
claims against the estate of his father for services, 
notes executed by the father payable to the son 
after the father’s death and delivered to a third per¬ 
son are admissible in evidence as tending to show 
the amount which the father intended the son to 
have ; 83 but where, in such case, the court has per¬ 
mitted counsel to show statements made by the son 
at other times, it is not error to exclude prior claims 
not verified, presented to, or filed with the commis¬ 
sioners . 84 A paper executed by decedent which is 
testamentary in its nature is not admissible, unless 
it has been admitted to probate . 85 Where a claim 
is based on a note, checks of decedent dated prior 
to the making of the note are inadmissible as evi¬ 
dence of payment thereof . 86 

Declarations and admissions. In accordance with 
the usual rules of evidence, admissions and declara¬ 
tions have been held admissible . 87 Thus declara¬ 
tions of decedent have been held admissible on an 
issue as to whether services were understood as be¬ 
ing gratuitous or for compensation , 88 and evidence 
that the claim was previously presented for a small- 


65. Pa.—In re Eckels* Estate, 37 Pa. 
Dist. & Co. 383, 56 Montg.Co.L. 120, 
88 Pittsb.Leg.J. 321—In re Groome's 
Estate, 35 Pa.Dist. & Co. 535. 

66. Pa.—In re Eckels* Estate, 37 Pa. 
Dist. & Co. 383, 56 Montg.Co.L. 120, 
88 Pittsb.Leg.J. 321. 

67. Mo.—In re Thomasson’s Estate, 
148 S.W.2d 757. 

N.Y.—In re Pearse’s Estate, 216 N.Y. 
S. 704, 217 App.Div. 602, motion 
granted 155 N.E. 900, 244 N.Y. 567. 

Admissibility of note without proof 
of execution 

It has been stated as the rule in 
Illinois prior to July 1, 1307* that, 
in the absence of an affidavit denying 
the execution of notes on which a 
claim is based against decedent as 
guarantor, the notes are admissible 
in evidence without proof of execu¬ 
tion.—De CHerque v. Campbell, 83 N. 
E. 224, 231 Ilk 442. 

68. Or.—In re Steele’s Estate,, 52 P. 
2d 207, 152 Qr. 49. 

24 C.J. p 403 note 5? ‘[a* bj. 

69. pr .— : In re $teele|s Estate, su- 


70. Or.—In re Steele’s Estate, supra. I 

71. Iowa.—In re Johnson’s Estate, j 
232 N.W. 282, 210 Iowa 891. 

72. Mo.—In re Thomasson’s Estate, 
148 S.W.2d 757. 

73. Ind.—In re Gockel’s Estate, 6 
N.E.2d 730, 103 Ind.App. 541. 

74. Iowa—In re Newson’s Estate, 
219 N.W. 305, 206 Iowa 514. 

75. Mo.-—In re Thomasson’s Estate, 
148 S.W.2d 757. 

76. Iowa.—In re Davis’ Estate, 248 
N.W. 497, 217 Iowa 509. 

Pa—In re Eckels' Estate, 37 Pa. 
Dist. & Co. 383, 56 Montg.Co.L. 120, 
88 Pittsb.Leg.J. 321—In re Bar¬ 
clay's Estate, 20 PaDist. & Co, 626, 
50 Montg.Co.L. 81. 

24 C.J. p 403 pote 53. 

77. N.M.—Radcliffe v. Chaves, 110 
P. 69$, 15 N.M. 258. 

Pa—Yearsley’s Appeal, 48 Pa 531. 

78. Mich.—Baker v. Halleck, 87 N. 

| W. 100, 128 Mich. 180. 

179. Mich.—In re Davis, 166 N.W. 
899, 200 Mich. 600. 

N.Y.—GaUagher.v. Brewster 47 N. 
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E. 450, 153 N.Y. 364, reversing 36 
N.Y.S. 1081, 1 App.Div. 65. 

80. Mich.—Taylor v. Greene, 89 N. 
W. 343, 129 Mich. 564. 

81. N.C.—Daniels v. Fowler, 31 S.E. 
598, 123 N.C. 35. 

82. Mich.—Bolthouse v. De Spelder, 
147 N.W. 589, 181 Mich. 153. 

83. Mich.—Abel v. Roosenraad, 138 
N.W. 325, 173 Mich. 93. 

84. Mich.—Abel v. Roosenraad, su¬ 
pra. 

85. Pa—Wilson v. Van Leer, 103 
Pa 600—Funk v. Holahan, 13 Pa 
Dist. 38. 

86. Pa—In re Royer, 66 A. 854, 217 
Pa 626. 

87. Neb.—In re Griffin’s Estate, 190 
N.W. 268, 109 Neb. 116. 

Pa.- -In re King’s Estate, 27 North. 

Co. 255. - } 

24 C.J. p 403 note 65. 5 

88. Mich.—Hialey v. Hjaley, 121 N. 

W: 465, 157 Mich. 45. 

24 aJ- P 403 note 66. .. * . . 
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cr amount is admissible as an admission on the part 
of claimant as to the amount rightfully due.*® So, 
also, the admissions of decedent may be accepted as 
furnishing a fair measure of his actual indebtedness 
for board furnished him. 90 An admission by an at¬ 
torney is not admissible in the absence of proof of 
his authority. 91 

d. Weight and Sufficiency 

(1) In general 

(2) Claims for services 

(1) In General 

Ordinarily claims against a decedent's estate should 


be established by very satisfactory evidence and the 
evidence adduced should be carefully scrutinized so as 
to prevent, as far as possible, the allowance of unjust 
or fictitious demands. 

While the uncontradicted testimony of a single 
witness, whose competency or credibility is not im¬ 
peached, is sufficient, if believed, to establish a claim 
against a decedent's estate, 92 unless corroboration is 
required by statute as discussed infra this section, 
the general rule is that claims should be established 
by very satisfactory evidence, and that such claims 
and the evidence adduced to support them should be 
carefully scrutinized so as to prevent, as far as pos¬ 
sible, the allowance of unjust or fictitious de¬ 
mands. 93 This rule is very strictly applied where 


89. Mich.—Ludlow v. Pearl, 21 N.W. 
315, 55 Mich. 312. 

90. Pa.—Murphy's Estate, 11 Pa. 
Diat. 85, 26 Pa.Co. 266. 

9L Pa.—In re Conrad’s Estate, 3 A. 
2d 697, 333 Fa. 561. 

9flL Pa.--Haas’ Estate, 16 Pa.X>ist. 

251, 34 Pa.Co. 557. 

24 C.J. p 404 note 69. 

93. Ala.—Croft v. Croft, 121 So. 82. 

83, 219 Ala. 94, citing Corpus Juris. 
Ill.—In re Teehan’s Estate, 4 N.E,2d 
513, 287 Ill.App. 58. 

Iowa.—In re Strata’s Estate, 275 N. 

W. 490, 824 Iowa 109. 

Nev.—Consol&xio v. Summerfield, 10 
P.2« 623, 631, 54 Nev. 176, citing 
Corpus Juris. 

N.Y.—In re Block’s Estate, 16 N.Y.S. 
2d 674, 258 App.IMv. 342, appeal 
dismissed 26 N.E.2d 813, 282 N.Y. 
662—In re Luippold’s Estate, 262 
N.Y.S. 522. 146 Misc. 46—In re 
Hanrette’s Estate, 252 N.Y.S. 424, 
140 Misc. 832—In re Carroll’s Es¬ 
tate, 242 N.Y.S. 266, 136 Misc. 245 
—In re Stead’s Will, 16 N.Y.S.2d 
376—In re Potter’s Estate, 7 N.Y.S. 
2d 603—In re Becker’s Estate, 184 
N.Y.S. 57. 

Pa.—In r« Donlevy’s Estate, 185 A. 
746, 323 Pa. 173—In re Ltneaweav- 
er’s Estate, 131 A. 378, 284 Pa. 384 
—In re OroHman’s Estate, 117 A. 
348, 373 Pa. 553—In re Gilbraith’s 
Estate, 118 A. 361, 270 Pa. 288- 
In re Gutekunst’s Estate. 9 Som. 
Leg.J, 179—In re Quintrell’s Es¬ 
tate, 17 Wash.Co. 193. 

84 C.J. p 404 note 71. 

Buies mm to what may he sufficient 
evideatoe 

<1> A preponderance of evidence 
has been held essential to establish 
a claim against decedent’s estate.— 
Nlchoison v. Dent, Robinson & “Ward, 
192 So. 652, 189 Miss. 668. 

(2) Clear, precise, and indisputable 
evidence Is essential.—In re Skin- 
sder’s Estate, 20 Erie Co., Pa., 184. 

(31 The evidence should be clear 
and convincing at least where the 
claim depends an the testimony of 


interested witnesses.—In re Burt, 8 
N.Y.S.2d 745, 255 App.Div. 1030—In 
re Southard's Estate, 270 N.Y.S. S5. 
150 Misc. 248—In re Schinasi’s Es¬ 
tate, 248 N.Y.S. 691, 139 Misc. 459, 
affirmed 250 N.Y.S. 895, 233 App.Div. 
738, and 250 N.Y.S. 896, 233 App.Div. 
73S—In re Kempf’s Estate, 248 N.Y. 
S. 247, 138 Misc. 704. 

(4) While claimant is not required 

to prove his claim by more than a 
preponderance of evidence, the evi¬ 
dence may be required to be clear 
and convincing without transcending 
the rule of preponderance.—McKeon 
v. Van Slyck, 119 N.E. 851, 223 N.Y. 
392—Roberge v. Bonner, 77 N.E. 
1023, 185 N.Y. 265—In re Wood’s 

Will, 201 N.Y.S. 716, 207 App.Div. 
41—In re Van Vranken’s Estate, 198 
N.Y.S. 445, 120 Misc. 280—In re 

Green's Estate, 14 N.Y.S.2d 226—In 

; re Wetterau, 182 N.Y.S. 521. 

(5) Payment by deceased must be 
proved by a preponderance of the 
evidence.—Woodyard v. Sayre, 111 S. 
E. 313, 90 W.Va. 547. 

Proof as in action at law 

Claim against decedent’s estate 
must be as definite and precise as is 
required to recover a debt in action 
at common law.—In re Blumberg’s 
Estate, 175 A. 741, 115 Fa, Super. 310 
—In re Mitchell’s Estate, 18 Pa.Dist. 
& Co. 695. 

Assessment of income tax 

(1) The federal government’s as¬ 
sessment of income tax deficiency 
against decedent's estate, because of 
his failure to appear and explain de¬ 
duction of loss on sale of realty in 
his return, did not make out prima 
facie case against estate in favor of 
government’s claim for amount as¬ 
sessed, in absence of proof that gov¬ 
ernment notified decedent of deficien¬ 
cy by registered mail, as required by 
statute, surrogate’s court having 
power to disallow claim as based on 
arbitrary, unauthorized, and illegal 
assessment.—In re Bird’s Estate, 2 
N.Y.S.3d 532, 166 Misc. 786, 

(2) Wtrfl# the collector of Internal 
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revenue, in presenting his claims in 
the orphans’ court for decedent's un¬ 
paid federal income taxes, accepted 
the burden demanded by exceptants 
to prove every step in his case, and 
did so by competent evidence, it was 
not necessary for him so to do, and 
proof of the final assessment filed in 
the United States court was suffi¬ 
cient, as an assessment of income 
taxes is prima facie correct.—In re 
Nicola's Estate, 89 Pittsb.Leg.J., Pa., 
55. 

Evidence held sufficient 
III.—In re Marshall’s Estate, 5 N.E. 
2d - 616, 287 Ill.App. 632—In re 

Bloom's Estate, 283 Ill.App. 16— 
In re Swift's Estate, 267 Ill.App. 
224—In re Voislowsky, 264 Ill.App. 
398—In re Bridge’s Estate, 263 III. 
App. 499, affirmed Crimp v. First 
Union Trust & Savings Bank, 185 
N.E. 179, 352 Ill. 93—Trustees of 
Old School Presbyterian Church of 
Kansas, Ill., v. Paxton's Estate, ISO 
Ill.App. 658. 

Ind.—De Lange v. Cones, 19 N.E.2d 
850, 215 Ind. 355. 

Iowa.—In re Humphrey's Estate, 286 
N.W. 488, 226 Iowa 1230—In re 
Kelly’s Estate, 267 N.W. 667, 221 
Iowa 1067—In re McIntosh’s Es¬ 
tate, 159 N.W. 223, 182 Iowa 23. 
Ky.—Banton v. Wall's Adm’r, 288 
S.W. 285, 216 Ky. 454. 

La.—Succession of Goll, 101 So. 263, 
156 La. 910—Succession of Ritter, 
App., 158 So. 699—Succession of 
Bell, 121 So. 332, 19 La.App. 705. 
Mich.—In re Wood’s Estate, 1 N.W. 
2d 19, 299 Mich". 635—In re Heller's 
Estate, 284 N.W. 641, 288 Mich. 49. 
Minn.—In re Jache’s Estate, 271 N. 

W. 452, 199 Minn. 177. 

Mo.—Garner v. McKay, App., 15 S.W. 
2d 908. 

Neb.—In re Tyler, 253 N.W. 672, 126 
Neb. 534„ affirmed and amended 256 
N.W. 518, 127 Neb. 681. 

N.Y.—In re Kelly’s Estate, 2Q N.Y. 
S.2d 689, 259 App.Div. 1024, modi¬ 
fied on other grounds 33 N.E.2d 62, 
285 N.Y. 139—In re Bacon, 275 N. 
Y.S. 863, 243 App.Div. 547—In re 
Taylor’s Estate, 260 N.Y.S. 836, 236 
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the proof consists of parol evidence as to admis- I an agreement to will property to the person making 
sions or declarations of decedent, 94 with respect to I a claim against his estate, 95 and in cases where the 


App.Div. 571, reargument denied ' 
261 N.Y.S. 1027, 238 App.Div. 755, | 
affirmed 188 N.E. 122, 262 NY. 688 
—Sleeth v. Sampson, 199 N.Y.S. 
603, 205 App.Div. 797, affirmed 142 
N.E. 355, 237 N.Y. 60, 30 A.L.R. 
1400—In re McGillicuddy’s Estate, 
184 N.Y.S. 755, 194 App.Div. 28— 
In re Shardlow’s Estate, 18 N.Y.S. 
2d 662, 173 Misc. 795—In re Crav¬ 
en’s Will, 13 N.Y.S.2d 987, 171 
Misc. 825—In re Hurd’s Estate, 294 
N.Y.S. 273, 162 Misc. 283—In re 
Faigelman's Estate, 254 N.Y.S. 161, 
142 Misc. 167—In re Baeehler’s 
Will. 202 N.Y.S. 485, 121 Misc. 691, 
affirmed In re Baechler’s Estate, 
213 N.Y.S. 759, 215 App.Div. *797— 
In re Jacobs' Estate, 187 N.Y.S. 
821. 

Okl.—Saddler v. Smith, 109 P.2d 226. 

Pa.—In re Conrad’s Estate, 3 A.2d 
697, 333 Pa. 561—In re Strickler’s 
Estate, 195 A. 134, 328 Pa. 145— 
In re Lorch’s Estate, 131 A. 381, 
284 Pa. 500, 42 A.L.R. 922—In re 
Lineaweaver's Estate, 131 A. 378, 
284 Pa. 384—In re Pohl’s Estate, 7 
A.2d 14, 136 Pa.Super. 91—In re 
Hassen’s Estate, 167 A. 465, 110 
Pa.Super. 23—In re Davies' Estate, 
156 A. 555, 102 Pa.Super. 326—In 
re Eckels’ Estate, 37 Pa.Dist. & Co. 
283, 56 Montg.Co.L. 120, 88 Pittsb. 
Leg.J. 321. 

R.I.—Gilmore v. Prior, 161 A. 137, 
52 R.I. 395. 

Wash.—In re Hamilton’s Estate, 70 
P.2d 426, 190 Wash. 646. 

Wis.—In re Fick’s Estate, 298 N.W. 
185, 238 Wis. 43—In re Hatten’s 
Estate, 288 N.W. 278, 233 Wis. 199 
—In re Leedom’s Estate, 273 N.W. 
471, 225 Wis. 148—In re Linkman’s 
Estate, 210 N.W. 705, 191 Wis. 353 
—In re Carlin’s Estate, 208 N.W. 
988, 190 Wis. 133—In re Draper’s 
Estate, 203 N.W. 358, 187 Wis. 342. 

24 C.J. p 404 note 71 [b]. 

Evidence held insufficient 

U.S.—Whelan v. First Nat. Bank, C. 
C.A.Ky., 56 F.2d 1004. 

Ark.—George v. Davie, 145 S.W.2d 
729, 201 Ark. 470—Stephens v. 

Riley, 265 S.W. 634, 167 Ark. 678. 

Ill.—In re Hanson’s Estate, 26 N.E.2d 
175, 304 Ill-App. 157—In re Mur¬ 
phy's Estate, 15 N.E.2d 57, 295 Ill. 
App. 466—In re Rhodes’ Estate, 15 
N.E.2d 56, 295 Ill.App 618—In re 
Aumer’s Estate, 14 N.E.2d 88, 294 
Ill.App. 612—In re Brock’s Estate, 
3 N.E.2d 151, 285 Ill.App. 601—In 
re Lallithan's Estate, 3 N.E.2d 125, 
285 Ill. App. 585—In re Wilmes’ Es¬ 
tate, 239 IlLApp. 229. 

Ind.—La Valle v. Fox, 134 N.E. 674, 
78 Ind.App. 31. , 

Iowa.—Yoss v. Sampson, 269 N.W. 

22 . 

La.—Roy v. Succession „ of Vercher, 


141 So. 33, 174 La. 475—Succession 
of Galiano, App.. 195 So. 377— 
Succession of Vordenbaumen, App., 
169 So. 245—Succession of Savant, 
App., 161 So. 336—Succession of 
Newman, App., 161 *So. 46. 

Md.—Dingle v. Shaab, 20 A.2d 149. 

Mich.—In re May’s Estate, 271 N.W. 
549, 279 Mich. 53. 

Miss.—Cassedy v. Wells, Jones, 
Wells & Lipscomb, 137 So. 472, 162 
Miss. 102, 79 A.L.R. 1133. 

N.J.—In re Mullen’s Estate, 134 A. 
360, 2 N.J.Misc. 296. 

N.Y.—In re Nickerson, 23 N.Y.S.2d 
454, 260 App.Div. 964—In re 

Houghtaling’s Will, 300 N.Y.S. 162, 
252 App.Div. 896, 911—In re Sco¬ 
field’s Will, 226 N.Y.S. 528, 222 App. 
Div. 550, affirmed 166 N.E. 309, 250 
NY. 521—In re Turner, 187 N.Y.S. 
76, 195 App.Div. 631—In re Seigle’s 
Estate, 31 NY.S.2d 623, 177 Misc. 
642, conforming to 28 NY.S.2d 563, 
262 App.Div. 879, modifying 26 N. 
Y. S.2d 410, 176 Misc. 15—In re 

Sobel’s Estate, 22 NY.S.2d 732, 175 
Misc. 171—In re Noel’s Estate, 19 
N.Y.S.2d 370, 173 Misc. 844—In re 
Stetson’s Estate, 6 N.Y.S.2d 546, 
168 Misc. 836—In re Bradford’s Es¬ 
tate, 300 N.Y.S. 92, 165 Misc. 520- 
In re Gray’s Estate, 290 N.Y.S. 603, 
160 Misc. 710—In re Smathers’ 
Will, 274 N.Y.S. 717, 153 Misc. 132 
—In re Brunswick’s Estate, 256 N. 
Y.S. 879, 143 Misc. 573—In re Hea¬ 
ney’s Will, 241 N.Y.S. 98, 136 Misc. 
221—In re Seifried’s Estate, 224 N. 
Y.S. 275, 130 Misc. 229—In re Tou- 
katley’s Estate, 203 N.Y.S. 175, 122 
Misc. 120—In re O’Donnell’s Es¬ 
tate, 197 N.Y.S. 826, 119 Misc. 580. 

Or.—In re Swank’s Estate, 97 P.2d 
723, 163 Or. 367—In re Berger's 
Estate, 25 P.2d 138, 144 Or. 631. 

Pa.—In re Donlevy's Estate, 185 A. 
740, 323 Pa. 173—In re Hirst’s Es¬ 
tate, 117 A. 682, 274 Pa. 286—In re 
Walsh’s Estate, 93 Pa.Super. 566— 
In re White’s Estate, 22 Pa.Dist. 
& Co. 26—In re Child's Estate, 13 
Pa.Dist. & Co. 237—In re Sechrist’s 
Estate, 55 York Leg.Rec. 89. 

Wis!—In re Fritz’ Estate, 257 N.W. 
667, 216 Wis. 477—In re Cushman’s 
Estate, 250 N.W. 873, 213 Wis. 74- 
In re McLean’s Estate, 208 N.W. 
464, 189 Wis. 567—In re Draper’s 
Estate, 203 N.W. 360, 187 Wis. 347. 

24 C.J. p 404 note 71 [c]. 

94. N.Y.—In re Ennever, 189 N.Y.S. 
177, 116 Misc. 32. 

Pa.—In re Deal’s Estate, 184 A. 453, 
321 Pa. 484—In re Scott’s Estate, 
166 A. 558, 311 Pa. 145—In re 

Schwoyer’s Estate, 136 A. 798, 288 
Pa. 541—In re Schleich’s Estate, 
134 A. 442, 286 Pa. 578—In re 

; Gross’ Estate, 130 A. 304, 284 Pa. 

I 73. 


Wis.—In re Doyle's Estate, 19S N.W. 

767. 183 Wis. 609. 

24 C.J. p 405 note 72. 

95. Wis.—In re Dereg’s Will, 204 N 
W. 579, 187 Wis. 425. 

Preponderance sufficient 

In law action, whether deceased 
promised employee to provide ade¬ 
quate compensation in will must be 
established by preponderance of evi¬ 
dence, equity rule of clear, satisfac¬ 
tory, and convincing proof not be¬ 
ing applicable.—In re Newson’s Es- 
i tate, 219 N.W. 305, 206 Iowa 514. 
Clear, precise, and indubitable 

Claim against estate based on 
agreement by decedent to make cer¬ 
tain disposition of property will not 
be sustained unless supporting testi¬ 
mony is clear, precise, and indubita¬ 
ble.—In re Copeland's Estate, 169 A. 
367, 313 Pa. 25. 

Must be clearly proved 

N.J.—In re Mullen’s Estate, 134 A. 

360, 2 N.J.Misc. 296. 

Must be direct and positive 
Pa.—In re Craig’s Estate, 148 A. 83, 
298 Pa. 235. 

Knowledge of deceased 

Where deceased had full knowl¬ 
edge for a number of years of pe¬ 
titioner's claim under a contract to 
bequeath land to the petitioner, the 
character of proof required to es¬ 
tablish the contract is not so strong 
as if the petitioner had not asserted 
her claim during decedent's life, so 
that testimony of the petitioner's 
husband alone that the contract was 
made would be sufficient to establish 
it.—In re McMillan’s Estate, 112 N. 
E. 573, 218 N.Y. 64, affirming 153 N. 
Y.S. 400, 167 App.Div. 817. 

Evidence held sufficient 
N.Y.—In re McAuliffe, 1 N.Y.S.2d 
886, 253 App.Div. 896, affirmed 15 
N.E.2d 677, 278 NY. 585—In re Sei¬ 
fried’s Estate, 224 N.Y.S. 275, 130 
Misc. 229—In re Diehl's Will, 201 
N.Y.S. 159, 121 Misc. 238, affirmed 
204 N.Y.S. 902, 209 App.Div. 828. 
W.Va.—In re Scott's Estate, 9 S.E.2d 
528. 

Wis.—In re Lube’s Estate, 274 N.W. 

276, 225 Wis. 365. 

Evidence held insufficient 
Iowa.—In re Philbrick's Estate, 197 
N.W. 42, 197 Iowa 170. 

Mich.—In re Heaton’s Estate, 214 N. 
W. 407, 239 Mich. 432—In re May¬ 
er’s Estate, 177 N.W. 488, 210 Mich. 
188, 10 A.L.R. 773. 

N.J.—In re Mullen’s Estate, 134 A. 

360, 2 N.J.Misc. 296. 

N.Y.—In re Block’s Estate, 16 N.Y. 
S.2d 674, 258 App.Div. 342, appeal 
dismissed 26 N.E.2d 813, 282 N.Y. 
683—In re Meyers' Estate, 297 N. 
Y.S. 605, 163 Misc. 743—In re 

Kempf’s Estate, 248 N.Y.Sl 247, 
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claim is made by the personal representative, 96 and 
\therc the only evidence m support of the claim is 
the testimony of claimant himself. 97 A mere re¬ 
ceipt for money is not sufficient to establish the ex¬ 
istence of a debt, 98 nor is a hook account of sums 
of money lent to a person since deceased sufficient, 
in the absence of other evidence, to support a claim 
therefor against decedent's estate." So, also, a due 
bill signed by decedent, and found among his private 
papers after his death, is not alone sufficient evi¬ 
dence of a debt, although it may be so when coupled 
with confidential instructions, oral and written, to 
his executor to pay it. 1 

Corroboration of claimant . In the absence of 


statute the uncorroborated testimony of claimant 
may be sufficient to establish his claim, if the court 
is entirely satisfied as to its truthfulness, 2 there be¬ 
ing no absolute rule of law that corroboration is 
necessary; 3 but it has been held in some casc*s T 
sometimes by virtue of statutory provisions, that a 
disputed claim cannot be established by the testi¬ 
mony of claimant alone, 4 and in any event the un¬ 
corroborated testimony of claimant is not sufficient 
as a matter of law. 5 

Stale claims are regarded with special disfavor, 
and require very strong and conclusive testimony to 
establish them, 6 particularly where the claim was 
never asserted in decedent's lifetime. 7 


133 Misc. 704—In re Jones* Ex’r, 
201 N.Y.S. 270, 121 Mine. 356. af¬ 
firmed 203 N.Y.S. 935, 20S App.DSv. 
780. 

Pa.—In re Copeland's* Estate, 169 A 
367, 313 I’a. 25—In ro Craig’? Es¬ 
tate, 14S A. 8*1, 29 5 p a . 215—In re 
I" avion* Estate 137 A. 72$, 2S9 Pa. 
573—Cavanaugh’s Estate. 5 Pa. 
Pint. 42. 17 Pa.Co. 

Win—In re Dereg's Will, 204 N.W. 
579, 187 Wis. 425. 

9S. Mass.—Larivlere v. Larlvlere, 24 
N.E.2d (59, 304 Mass. 627. 

24 C.J. p 405 note 73. 

9mm* proof as other claimants 

Proof required to establish claim 
of administrator against estate is 
competent, legal proof, such as 
would be required of any other 
claimant.—In re Kahn’s Estate, 2$1 
N.Y.S. 23, 140 Mi sc. 532. 

Written memorandum not necessary 
In proceeding to establish claims 
against estate on notes executed by 
intestate to administratrix prior to 
marriage between intestate and ad¬ 
ministratrix, proof of interest pay- 
IhOftts on notes could be made by 
any competent evidence, including 
testimony of payee, and a memoran¬ 
dum In writing was not required.— 
LartrNrra v. Lari vf ere, 24 N.E.2d 659, 
*04 Mass. 437. 

Evidence haEd nsjadsn* 

Ark.—Smith v. Mullen, 277 S.W. 44, 
169 Ark. 944. 

Mass.—Lariviere v. La-riviere, 24 N. 

EL 2d 659, 364 MAscl 627. 

Ohio.-—In tt Shade’s Estate. App., 
27 N.SL3d 636. 

Evtaano* hleld insufficien t 

** Wilaete*® Estate, 276 P. 
W, 97 Cal. App. 629. 

Ky.—Burris v. Thompson. 66 SLW.Sd 
U** 249 96. 

N.Y.—I a re Lawrence's Estate, 255 
M.Y is. 743, 142 Misc. 794-In re 
Wstteraa, 182 N.Y.S. 521. 

7. ELY*-*!*i re Bnnover, 18$ N.Y.S. 

- 17L 126 Misc. 83. 

J4KXX' p 6966404a 94* 


96. Philippine.—Farinas’ Estate, 13 
Philippine *33. 

S9. Pa.—Matter of Linn, 2 Pearson 
4S7. 

1 . S.C.—O'Neill v. O’Neill, 18 S.C. 

360, 44 Am.R. 572. 

SL N.Y. —In re Southard’s Estate, 
270 N.Y S. 85. 15ft Misc. 24S. 

24 C J. p 405 note 78. 

3- N.Y.—In re Southard’s Estate, 
supra—In re Ennever, 189 N.Y.S. 
177, 116 Misc. 32. 

2 4 C.J. p 405 note 79. 

4. La-—Succession of Coreil, 148 So. 
711, 177 La. 568—Succession of 

Savant, 132 So. 287, 15 La App. 396. 
Mieh.—In re Van Dyk's Estate, 284 
N.W. 663, 2 Sg Mich. 115- 
N.M.—In re Cardoner’s Estate, 196 
P. 327, 27 N.M. 105. 

Or.—In re Herdman’s Estate, 119 P. 
2d 277—In re Millon’s Estate, 61 
P.2d I03ft. 154 Or. 615—In re 
Steele's Estate, 52 P.2d 207, 152 
Or. 49—In re Berber's Estate. 25 P. 
2d 138, 14 4 Or. 631—In re Fisher’s 
Estate, 274 P. 1098, 128 Or. 415. 

24 C.J. p 405 note 86 , p 404 note 70. 
Contract to make will 

Oral declarations are insufficient to 
show contract of deceased to make 
will, unless corroborated by disinter¬ 
ested witnesses.—In re Ethier's Es¬ 
tate, 255 N.Y.S. 429, 142 Misc. 441. 
Witness having moral or legal inter- 
est 

Corroboration of a witness having 
a moral, if not a legal interest, has 
been held Essential to sustain a claim 
against decedent's estate.—In re Van 
Vranken’s Estate, 19S N.Y.S. 445, 120 
Misc. 260—In re GrWn’s Estate, 14 
NuY,Sfc2d 326* 

Amount of claim 

The testimony of one witness is 
not alone sufficient, where the 
amount of the claim is over five, 
hundred dollars, bdt II may be suffi¬ 
cient wbefc’ supported by corrobora¬ 
tive circumstances.—Succession of 
Williams* l*ISd. 113^156 La, 704— 
# Succession of Bourgeois, 92 So. 122, • 

m 


151 La. 550—Moise’s Succession, 31 
So. 990, 107 La. 717. 

Extent of corroboration 

(1) Claimant must establish a 
prima facie case by independent tes¬ 
timony corroborative of his own tes¬ 
timony.—In re Banzer's Estate, 213 
P. 406, 106 Or. 654. 

(2) Corroboration as to matters oc¬ 
curring after decedent’s death has 
been held not necessary.—In re Car- 
doner’s Estate, 206 P. 1070, 28 N.M 
114. 

(3) Claimant’s testimony that 
claim has not been paid does not re¬ 
quire corroboration.—In re Kukas' 
Estate, 252 P. 947, 120 Or. 542. 

Testimony not ignored 

I Under statutes requiring corrobo¬ 
ration of the testimony of claimant 
against decedent’s estate, claimant is 
not rendered incompetent as a wit¬ 
ness nor should his testimony be ig¬ 
nored.—In re Steel's Estate, 52 P.2d 
207, 152 Or. 49—In re McLain's Es¬ 
tate, 270 P. 534, 126 Or. 456. 
Corroboration held sufficient 
Or.—In re Pottratz’ Estate, 77 P.2d 
436, 158 Or. 625. 

5. N.Y.—In re Ennever, 1S9 N.Y.S. 
177, 116 Misc. 32. 

24 C.J. p 40^ note 81. 

6. La.—Succession of Oliver, 165 So. 
308, 184 La. 26. 

Pa.—In re May's Estate, 15 A. 2d 569, 
141 Pa.Sizper. 479—In re Blumberg’s 
Estate, 175 A. 741, 115 Pa.Super. 
310. 

24 C.J. p 406 note 82. 

Evidence held insufficient 

N.Y.—In re Mancinelli’s Will, 286 N. 

Y.S. 122, 158 Misc. 605. 

Pa.—In re Mengel's Estate, 33 Berks 
Co.L-J. 127. 

7* Fa.—In re Hirst’s Estate, 117. A. 
682, 274 Pa. 286—In re Child’s; Es¬ 
tate, 13 PaJ>ist. & Co. 337. 

24 04 * p note 8&- 

Proof beyond reasonable doubt ■ 

1 Claims- against - estate which might 
have been presented in lifetime of 
deceftSeid. imttwhrwe#* wiih sw&piGion 
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(2) Claims for Services 

To estabfish a claim for services rendered to de¬ 
cedent, claimant must show, by clear and satisfactory 
evidence, either an express or an implied agreement to 
pay him for such services. 

To establish a claim for services, proof of an 
express contract is no* in all cases essential,^ but 
claimant must show either an express contract or 
an implied agreement or mutual understanding that 
the services were to be paid for, 9 by clear and sat¬ 
isfactory proof ; 19 and, where there is no express 
contract, the facts showing an implied contract or 
mutual understanding must be fairly established. 11 


The existence or nonexistence of such an implied 
agreement or mutual understanding may be estab¬ 
lished from the circumstances of the particular 
case, 12 as by proof of the character of the services 
rendered, 12 particular relations between the parties, 
as of friendship 11 or obligation, 15 the financial con¬ 
dition of the parties, 16 or proof of whether similar 
services previously performed were gratuitous or 
for compensation ; 17 but no general rule can be laid 
down applicable to all cases as to what facts and 
circumstances are sufficient to show the existence 
or nonexistence of such agreement or understand¬ 
ing. 18 


and should be proved beyond a rea¬ 
sonable doubt.—In re Conrad's Es¬ 
tate, 3 A-2d 697, 333 Pa. 561. 

8- N.Y.—In re Card's Estate, 260 X. 
Y.S. 764, 145 Misc. 6S6—In re Ma¬ 
son's Will, 236 N.Y.S. 720, 134 
Misc. 902. 

24 C.J. p 406 note 84. 

9 N.Y.—In re Mason's Will, 236 N. 

Y.S. 720, 134 Misc. 902. 

Wis.—In re Goltz’s Estate, 238 X.W. 

374, 205 Wis. 590. 

24 C.J. p 406 note 85. 

10. Iowa.—Snyder v. Guthrie, 187 N. 
W. 953, 193 Iowa 624, 24 A.L.R. 950. 

N.Y.—In re Browning's Estate, 1 X. 
Y.S.2d 67, 165 Misc. 675, affirmed 
In re Browning’s Will, 7 N.Y.S.2d 
486, 255 App.Div. 764, appeal grant¬ 
ed In re Browning’s Estate, 7 N. 
Y.S.2d 1007, 255 App.Div. 846, af¬ 
firmed 20 N.E.2d 25, 280 N.Y. 584 
—In re Card's Estate, 260 N.Y.S. 
764, 145 Misc. 686—In re Quinn’s 
Estate, 254 N.Y.S. 710, 142 Misc. 
481—In re Seifried, 224 N.Y.S. 275, 
130 Misc. 229—In re Paoiillo's Es¬ 
tate, 10 N.Y.S.2d 926. 

24 C.J. p 406 note 86. 

Parol testimony should be carefully 
scrutinised 

Iowa.—In re Straka's Estate, 275 N. 

W. 490, 224 Iowa 109. 

N.Y.—In re Block's Estate, 16 N.Y. 
S.2d 674, 258 App.Div. 342, appeal 
dismissed 26 N.E.2d 813, 282 N.Y. 
683. 

11 . "Wash.—Bank of Ca4ifornia v. 
Ager, 109 P.2d 548, 557, 7 Wash.2d 
179, quoting Corpus Juris —Krem- 
mel v. Schnaufer, 103 P.2d 38, 41, 4 
Wash. 2d 242, quoting Corpus Juris. 

24 C.J. p 406 note 87. 

12. Iowa.—In re Frederickson's Es¬ 
tate, 182 N.W. 184, 191 Iowa 315. 

Ky.—Kellum v. Browning's Adm'r, 
21 S.W.2d 459, 231 Ky. 308.,. 

Pa.—In re Beaver’s Estate, 74 Fa. 

Super. 354. 

24 C.J. p 407 note 88. 

' i. 

13. Ill.—Chapman v.. Barnes, 29 Ill. 
App. 184. 

N.J.—pe Camp v. Wilson, 31 N.J.Eql, i 

site, ' - ’ \ 


14. N.Y.—In re Sheehan’s Estate. 
258 N.Y.S. S37, 144 Misc. 493. 

24 C.J. p 407 note 90. 

15. N.Y.—Mead v. Cavanaugh, 146 
N.Y.S. 353, 161 App.Div. 177. 

24 C.J. p 407 note 91. 

16. Ark.—George v. Davie, 145 S. 
W.2d 729, 201 Ark. 470. 

24 C.J. p 407 note 92. 

17. Iowa.—In re Newton, 171 N.W. 
708, 185 Iowa 1223. 

24 C.J. p 407 note 93. 

18. La.—Succession of Burgant, SS 
So. 391, 148 La. 1041—Succession 
of Tito, App., 1SS So. 174. 

N.Y.—In re Shepard's Estate, 13 N. 
Y.S.2d 679, 257 App.Div. 1031, re¬ 
argument denied 14 N.Y.S.2d 1010, 
258 App.Div. 779, appeal denied— 
In re Link's Will, 17 N.Y.S.2d 634, 
173 Misc. 217. 

Wis.—Smith v. Huskelhus' Estate, 
193 N.W. 996, 182 Wis. 349, af¬ 
firmed Smith v. Freng, 196 N.W. 
887, 182 Wis. 349, dissenting opin¬ 
ion Smith v. Huskelhus’ Estate, 
197 N.W. 170, 182 Wis. 349. 

24 C.J. p 407 note 94. 

Evidence held sufficient to establish 
claim 

(1) In general. 

Cal.—In re Cornaz' Estate, 65 P.2d 
784, 8 Cal.2d 347. 

Ill.—In re Moore’s Estate, 33 N.E.2d 
130, 310 IIl.App. 365—In re Hart's 
Estate, 16 N.E.2d 697, 296 IIl.App. 
650—Crawley v. Howe, 223 111.App. 
394. 

Kan.—In re Hedin’s Estate, 36 P.2d 
1006, 140 Kan. 329, modified in 
other respects and rehearing de¬ 
nied Johnson v. Lander, 39 P.2d! 
911, 141 Kan. 5. j 

La.—Succession of Oliver, 165 So. j 
318, 184 La. 26—Succession of 

Williams, 105 So. 314, 159 La. 814, 
amending 1 La.App. 748—Succes¬ 
sion of Caranne, App., 147 So. 562— 
Succession of Crawford, 134 So. 
269, 16 La.App. 326. 
jMich,—In Dunnigan's Estate, 276 

N.W. 532, 332 Mich. 500—In re 
Mao Martin's Estate, 243 N.W. 768, 

* 253 40?. . t 

J7.Y7—:In re (dynes' Estate, 291 N.Y. ■ 


S. 560, 219 App.Div. 696. motion 
denied 292 N.Y.S. 59S, 249 App.Div. 
904—In re Cogswell's Estate, 2S6 
N.Y.S. 967, 247 App.Div. S56—In re 
Thompson’s Estate, 2S2 N.Y.S. S93, 
246 App.Div. 566, reversing 269 N. 
Y.S. 554, 149 Misc. S99—In re 

Stults, 2S0 N.Y.S. 234, 245 App. 
Div. 744, motion denied In re Kil- 
lough’s Adm'rs, 284 N.Y.S. 379, 246 
App.Div. 616—In re McLaren, 244 
N.Y.S. 921, 230 App Div. 787, re¬ 
versing In re Brush's Estate, 240 
N.Y.S. 380. 136 Misc. 5S1, affirmed 
177 N.E. 153, 256 N.Y. 592—In re 
Wood’s Will, 201 N.Y.S. 716, 207 
App.Div. 41—In re Fee's Estate, 
271 N.Y.S. 608, 151 Misc. 410—In 
re Carroll’s Estate, 242 N.Y.S. 266, 
136 Misc. 245—In re Mason's Will, 
236 N.Y.S. 720, 134 Misc. 902. 

Ohio.—In re Roberts' Estate, 38 N. 
E.2d 427, 68 Ohio App. 97. 

Or.—In re Fulton’s Estate, 58 P.2d 
604, 154 Or. 72—In re McLain's 
Estate, 270 P. 534, 126 Or. 456. 

Ea.—In re Keller’s Estate, $ A.2d 
575, 335 Pa. 196—In re Schoen- 

bachler's Estate, 165 A. 505, 310 
Pa. 396—In re Elwood's Estate, 164 
A. 617, 309 Pa. 505—In re Lep- 
pold's Estate, 20 A.2d 827, 145 Pa- 
Super. 60—In re Scott's Estate, 167 
A. 234, 109 Pa.Super. 515—In re 
Bergstresser’s Estate, 163 A. 926, 
107 Pa.Super. 436—In re Griffin's 
Estate, 96 Pa. Super. 185—In re 
Throop's Estate, 19 Erie Co. 363 
—In re Boyd’s Estate, 19 Erie Co. 
359. 

W.Va.—In re Gilbert's Estate, 177 
S.E. 529, 115 W.Va. 599. 

Wis.—In re Fick’s Estate, 298 N.W. 
185, 238 Wis. 43—In re Anderson's 
Will, 197 N.W. 178, 182 Wis. 618. 

24 C.J. p 407 note 94 EaJ. 

(2) For care or nursing. 

I1L—In re Wilson's Estate, 24 NJBL 
2d 586, 303 IU.App. 56. , ‘ 

Ky.—Kellum v. Browning's Adm’V, 
21 S.W.2d 450, 231 Ky. 308. r * 

La.—Succession of Bairdain, App., 
200 So. 661. 

Mian.-—In re Superior's Estate, 300 
N.W. 393. 

N.Y.—In re Hushes' WilL 2^3 jN*Y. 
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Particularly strong a-rul convincing proof is re¬ 
quired where the claim stale, 19 or where the serv¬ 
ices extended over a considerable period and no de¬ 
mand for compensation was ever made during dece¬ 
dent's lifetime,- 0 or where there are any circum¬ 
stances connected with the claim tending to render 
it improbable or suspicious. 21 

Since services rendered a decedent by a member 
of his immediate family, or a person living with him 
as such, «ire presumed to be gratuitous, see supra 
subdivision a of this section, the proof in such cas¬ 
es must be sufficient to overcome this presumption : 22 
but in an action by a husband and wife to recover 
for services rendered the wife’s deceased grand¬ 
mother, a letter written by the wife stating that she 
did not expect to come into possession of anything 
when the grandmother died does not, as a matter of 
law, estop her from claiming compensation for her 


services. 23 A statement in an instrument executed 
by intestate, giving his niece a certain sum, that it 
was in “consideration of her care and attention dur¬ 
ing my sickness” has been held prima facie evi¬ 
dence, in an action thereon against the estate, that 
he received the care and attention stated therein. 24 

§ 453. - Hearing, Findings, and Decision 

a. Hearing 

b. Findings and decision 

a. Hearing 

In the absence of special provisions, the general rules 
relating to the trial of civil actions apply to the hearing 
of a proceeding in the probate court on a disputed 
claim against a decedent's estate. 

Where objections are filed to the allowance of a 
claim, the issues presented should be heard by the 
probate judge, 25 and the matter is pending in his 


8. *76, 229 App.Div. 614, appeal 

dismissed In re Hughes’ Ex’r, 173 
N.E. v<\ 234 N.Y. 397. 

Wis.—In re Ureitzman’a Entail. 294 
N\\V. 48:1. 236 Wis. 96—In re Gab- 
rirh’s Estate, 211 N.W. 128, 191 

Wis. 453. 

<3) For legal services. 

Hawaii.—In re Estate of Baker, 34 
Hawaii 263. 

Mich.—In re Del's Estate, 292 N.W. 
sn, 2>S Mi eh. SSI. 

N.Y-—In re Link's Will, 17 N.Y.S.2d 
*34, 173 Mi sc. 217. 

Pa.-—-In re Dillon’s Estate. Ill A. 919, 
2*9 Pa. 234—In re Ctohessy's Es¬ 
tate. 39 Pa.Super. 138. 

Evidence bald insufficient to establish, 
claim 

(1) In general. 

III.—In re Teeh&n's Estate, 4 N.E. 

2d 613, 287 IlI.App. 58. 

Iowa.—In re Straka's Estate, 275 N. 

W. 490, 224 Iowa 109. 

Ktk-In re Kind's Estate, 87 P.2d 
*83, 149 Kan. 381. 

La—Succession of Arnold, 152 So. 
in La. 658. 

Mioh .—In re Pierson's Estate, 276 N. 

W 496, 262 Mich. 411, 

Mtan,—In re Anderson's Estate, 197 
N.W. *71, 157 Minn. 217, Judgment 
directed on reargument 262 N.W. 
964, 157 Mian, 217—In re Klessig’s 
Estate* 189 N.W. 424. 153 Minn. £7. 
Miss.—Martin v, Be Barnette, 187 So. 
2*2, 185 Mlss. 76—In re Burkett's 
Estate, 18* So. 834, 185 Mias. 354. 
Mo.—In re Thomas son's Estate, 344 
aW. 2d 78, 348 Mtx 911, 

Nil.—In re McDonald's Estate 133! 

A- 384* 4 XJf.Misc. 542. 

NIT.—In re Du Flop's Estate, 248 
N.Y.a 58* 381 App-Div. ***-^E» re: 
Meodie's Estate, 23* N.Y.S. 33, 224 1 
App.Div. 754, modifying. In re 
Moodle, 228 N.Y.a 318, 129 Mf*c. 
858—In re Pearse’s Estate, 2X6 N. 
Y.&. 7*4, m App.Div. 6*2, motion 


granted 155 N.E. 900, 244 N.Y, 567 
— In re Browning's Estate. 1 N. 
Y.S.2d 67, 165 Misc. 675, affirmed 
In re Browning’s Will, 7 N.Y.S.2d 
486, 255 App.Div. 764. appeal grant¬ 
ed In re Browning’s Estate, 7 N. 
Y.S.2d 1007, 235 App.Div. 846. af¬ 
firmed 20 N.E.2d 25. 280 N.Y. 584 
—In re Cumnock’s Estate, 260 X. 
Y.S. 399. 145 Misc. 501—In re 

Ethier’s Estate, 255 N.Y.S. 429, 142 
Misc. 441—In re Flood's Estate, 
230 N.Y.S. 781, 133 Misc. 77. sup¬ 
plementing decision 230 N.Y.S. 774. 
133 Misc. 72—In re Stead's Will, 
16 N.Y.S.2d 370. 

Or.—In re Griffith's Estate, 248 P. 
156. 119 Or. 87. 

Pa.—In re Davies’ Estate, 137 A. 728, 
289 Pa. 579—In re Schwoyer’s Es¬ 
tate. 136 A. 798, 288 Pa. 541—In re 
Gross’ Estate, 130 A. 304, 284 Pa. 
73—In re Kepperling's Estate. 196 
A. 551, 129 Pa.Super. 560—In re 
Blumberg’s Estate, 175 A. 741, 115 
Pa.Super. 310—In re Johnson’s Es¬ 
tate, 165 A. 535, 108 Pa.Super. 526 
—In re Myer's Estate, 157 A. 916, 
103 Pa.Super. 249—In re Shelton’s 
Estate, 95 Pa.Super. 363—In re 
Collins' Estate, 83 Pa.Super. 31— 
In re Perratt's Estate, 82 Pa.Super. 
5—In re Glatfelter's Estate, 16 Pa. 
Dist & Co. 185, 44 York Leg.Rec. 
133. 

Wis.—In re Clark's Estate, 267 N. 
W. 373, 122 Wis. 569—In re Ghent’s 
Estate, 259 N.W. 865, 217 Wis. 631 , 
—In re Blobm's Estate, 248 *N.W. 
467, 211 Wis. 421—In re Week's 
Estate, 385 N.W. 448, 204 Wis. 178 
—la re Dick's Estate, 235 N.W. 
m % 264 Wis. 39. 

24 C. J. p 4*7 note 94 £b]. 

(2) For ear® and nursing. 

Ga.—McBIroy v. Laaafcert, 193 S.XL 
MW, 56 Ga-Ap-p. 127. 

N.Y*-—la re Long's Estate, 259 N.Y. 
a lit, 144 Misc. 181* 
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Pa.—In re Weindorf’s Estate, 23 Erie 
Co. 10. 

Yt.—Peters v. Poro’s Estate, 117 A. 
244, 96 Vt. 95. 

19. Pa.—In re Hayes' Estate, 19 
Wash. Co. 162. 

24 C.J. p 407 note 95. 

20. N.Y.—In re Long's Estate, 259 
N.Y.S. 112, 144 Misc. 181. 

Pa.—In re Mooney’s Estate, 194 A. 

893, 328 Pa. 273. 

I 24 C.J. p 407 note 96. 

21* Wash.—Bank of California v. 
Ager, 109 P.2d 548, 557, 7 Wash.2d 
179, quoting Corpus Jtiris —Krem- 
mcl v. Sehnaufer, 103 P.2d 38, 41, 
4 Wash.2d 242, quoting Corpus Ju¬ 
ris. 

24 C.J. p 407 note 97. 

22 . Pa.—In re Schoenbachler's Es¬ 
tate, 17 Pa.Dist. & Co. 455, af¬ 
firmed 165 A. 505, 310 Pa. 396. 

24 C.J. p 407 note 99. 

Carefully weighed 

Claims for services advanced by 
persons toward whom decedent sus¬ 
tained a family relationship must 
be carefully weighed.—In re King¬ 
ston’s Estate, 182 N.Y.S. 528. 
Evidence held sufficient 
Pa,—In re Schoenbachler's Estate, 17 
Pa.Dist & Co. 455, affirmed 165 
A 505, 310 Pa, 396. 

S.C.—In re Turner's Estate, 109 S.E. 

806, 118 S.C. 30. 

24 C.J. p 407 note 99 [a]. 

Evidence held insufficient 

Mich.—In re Engel's Estate, 200 N. 

W. 188, 228 Mich. 385. 

Wis.—In re Clark's Estate, 267 N.W. 

273, 221 WiS. 569. 

24 C.J. p 407 note *9 Eb]. 

23. Mo.—Lambert v.. Hodgdon, 154 
S.W. 450, 172 Mo.App. 24. 

24L Vt—Spencer v. Potter, 80 A. 

m, *6 vt. i. 

25. idahA-—In re Coryell, 101 P. 723, 
16 Idaho 20L 
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court until it is determined. 26 A hearing on a con- i 
tested claim is at law and not in equity. 27 Where 
objections to the claim are filed by the heirs and 
other objections are filed by the executor, the exec¬ 
utor may during the trial withdraw his objections 


i where the objections of the heirs remain. 28 Only 
matters which are pertinent and which are within 
the jurisdiction of the court in such a proceeding 
should be considered or determined. 29 

Consolidation of claims. The court may, it has 


Duty of court 

When objection is made to the al¬ 
lowance of a claim, it becomes the 
duty of the cour. to determine its 
validity as in other litigated contro¬ 
versies.—In re Mead's Estate, 26 P. 
2d 1103, 145 Or. 150. 

Attorney's fees 

Where both the service rendered 
by attorney to estate and the value 
thereof are challenged by objections, 
hearing should be had and evidence 
should be introduced as necessary 
basis for making allowances for 
services; and where no evidence is 
introduced, trial court is not war¬ 
ranted in making a finding concern¬ 
ing nature and value of ordinary or 
of extraordinary services, on basis 
of bare statement of what was done 
in the estate.—Glynn v. Cascade 
State Bank of Cascade, 289 N.W. 722, 
227 Iowa 932. 

Broker's commission 

Probate court erred in ordering 
equal division of commission on sale 
of realty, belonging to decedent's es¬ 
tate, between two brokers, without 
hearing to determine which of them 
was entitled to commission.—In re 
Hughes' Estate, 40 P.2d 295, 3 Cal. 
App.2d 551, followed in Tesluck v. | 
Gromeeko, 40 P.2d 296, 3 Cal.App,2d 
755. 

Bearing by acting surrogate during 
vacation period 

A special county judge, as acting 
surrogate, acquired no jurisdiction 
because of surrogate's absence to 
try proceedings for determination of 
attorney's fees and enforcement of 
lien therefor on assets, interests, 
and claims of decedent’s estate dur¬ 
ing month set aside as vacation pe¬ 
riod by surrogate’s order appointing 
terms of surrogate's court, so that 
decree entered by such judge in peti¬ 
tioner’s favor after trial during such 
month was a nullity and should be 
vacated and rescinded on application 
by executor of estate.—In re Evans' 
Estate, >31 N.Y.S.2d 628, 177 Misc. 
381. 

Bearing In absence of parties 

Order that trial of administrator’s 
proceeding for determination of 
amount of fees due attorneys, em¬ 
ployed by former administrator, pro¬ 
ceed in absence of such attorneys 
was not error.—Tomlinson v« Flana¬ 
gan, 190 N.E. 785, 887 Mass. 38. 

28. Idaho.—In re Coryell, 101 P. 

723, 16 Idaho 201. 

27. Iowa.—Mosher v. Goodale, 106 

N.W. 1S5» 129 Iowa 719. 


Nature of proceeding in probate court 
on disputed claim see supra § 447. 

28. Neb.—Blair v. Willman’s Estate. 
181 N.W. 615, 105 Neb. 735. 

29. Colo.—Haley v. Austin, 223 P. 
43, 74 Colo. 5 71. 

Ill.—In re Duffield's Estate, 258 Ill. 
App. 78. 

N.Y.—In re Howe’s Estate, 7 N.Y.S. 

2d 536, 255 App.Div. 230. 

Matters not in issue 

In proceedings by successor of de¬ 
ceased trustee to establish a claim 
against trustee’s estate, with regard 
to liability of estate for bank ac¬ 
count, which was claimed to be an 
asset of the trust, in bank which 
was subsequently liquidated, wheth¬ 
er deceased in good faith or other¬ 
wise selected the bank as a deposito¬ 
ry was not an issue, in view of de¬ 
fense denying deceased had ever be¬ 
come a trustee.—Elliott v. Mosgrove, 
93 P.2d 1070, 162 Or. 507, denying 
rehearing 91 P.2d 852, 162 Or. 507. 
Adverse interest of representative 
The probate court could determine 
whether, under the facts, adminis¬ 
trator was adversely interested in 
claim which court approved.—Jones 
v. Wynne, Tex.Com.App., 129 S.W.2d 
279, affirming, Civ.App., 104 S.W.2d 
141. 

Claim allowed but not paid 

Under Surr.Ct.Act § 210, where 

contested claim has been allowed by 
administrator, but not paid, surro¬ 
gate is limited to considering ques¬ 
tion whether claim was fraudulently 
or negligently allowed.—In re Fitz¬ 
patrick's Estate, 206 N.Y.S. 496, 123 
Misc. 779. 

Creditors’ claims against third per¬ 
sons 

Claims against third persons, who 
may be required to account to credi¬ 
tors of estate, should not be litigat¬ 
ed in probate court before creditors’ 
claims are established.—Ontjes v. 
McNider, 2-56 N.W. 277, 218 Iowa 

1356. 

Consideration of surrounding circum¬ 
stances 

In determining the validity of a 
claim presented against the estate, it 
is for the court to take into consid¬ 
eration all of the facts and sur¬ 
rounding circumstances, such as the 
relation of the parties, the nature of 
the claim presented, the financial 
conditions, etc.—In re Fee's Estate, 
271 N.Y.S. 608, 151 Misc. 410—In re 
Card’s Estate, 260 N.Y.S. 764, 145 
Misc;. 686—In re Long's Estate, 259 
N.Y.S. 112, 144 Misc. 181—In re 
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Quinn’s Estate, 254 N.Y.S. 71<\ 142 
Misc. 4S1. 

Effect of stipulation of parties 

At hearing on claims at which 
parties stipulated that question 
whether claims were barred by fail¬ 
ure to give notice of hearing as re¬ 
quired by statute should be tried 
first, court was not restricted to de¬ 
termining whether executor had such 
interest in claims as invalidated any 
action thereon including waiver of 
notice of hearing, but could deter¬ 
mine whether there were peculiar 
circumstances entitling claimant to 
relief in view of pleadings and evi¬ 
dence and orders of court reserving 
question of allowance of claim and 
indicating right of claimant to seek 
equitable relief.—In re Hill's Estate, 
281 N.W. 500, 225 Iowa 527. 

Legal and equitable claims and de¬ 
fenses 

It is probate court’s duty to con¬ 
sider both legal and equitable claims 
and defenses in actions based on 
claims filed therein.—In re Gillen’s 
Estate, 6 N.E.2d 257, 2S8 IlLApp 

436. 

Liability of personal representative 

In proceeding to establish a cred¬ 
itor’s claim, the only issue that could 
be decided was whether creditor was 
entitled to a judgment, and court 
could not exercise general equity ju¬ 
risdiction to determine joint and sev¬ 
eral liability of executors both in 
their personal and representative ca¬ 
pacities.—Lisbon Sav. Bank & Trust 
Co. v. Moulton's Estate, N.H., 22 A. 
2d 331. 

Ordering return of notes to claimant 

The order which the clerk at rules 
or the court in session should render 
in passing on contest of a probated 
claim is one'either allowing or dis¬ 
allowing the claim, and the portion 
of the decree directing administra¬ 
trix to return notes to claimant was 
improper, since the question wheth¬ 
er claimant was entitled to return of 
the notes was not before the court 
and was determinable only in an¬ 
other proceeding.—Floyd v. Potter’s 
Estate, Miss., 2 So.2d 840. 

Primary liability of decedent on note 

The probate court could determine 
whether decedent had been primarily 
liable on note on which claim against 
estate was based.—Jones v. Wynne, 
Tex.Com.App., 129 S.W.2d 279, affirm¬ 
ing, Civ.App., 104 S.W.2d 142. 

Readjusting property dispositions by 
decedent 

The surrogate court could not by 
an allowance to claimant readjust 
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born held, consolidate several claims for trial, espe¬ 
cially where the same evidence and facts arc in¬ 
volved in each of the causes of actions. 30 

Jury trial. In a proceeding in the probate court 
on a contested claim a party is not entitled to a 
jury trial 31 unless a trial hy jury is authorized by 
statute or by the constitution. 32 Under some stat¬ 
utes the submission of disputed questions of fact to 
a jury is discretionary with the probate court, 33 and 


it may submit such questions of its own motion; 34 
the verdict of the jury under such statutes is mere¬ 
ly advisory and is not binding on the court. 35 

Riaht to open and close. The person seeking to 
establish a claim has the affirmative of the issue and 
is entitled to open and close the case. 36 

Reception of evidence . In the absence of special 
provisions, the general rules relating to the recep- 


the property dispositions mads by 
deceased so as to do what claimant’s 
counsel thought deceased should 
have done for claimant.—In re 
Browning’s Estate, 1 N.Y.S.2d 67. 165 
Mi sc. 675, affirmed In re Browning's 
Will, 7 N.Y.S.2d 486. 255 App.Div. 
764, appeal granted In re Browning’s 
Estate. 7 N.Y.S.2d 1007, 255 App.Div. 
846, affirmed 20 N,E.2d 252. 80 N.Y. 
584. 

Specifications set forth in objections 

In examination of facts challenged 
by exceptions to allowance of claim 
against decedent's estate, court was 
limited to specifications set forth in 
objections interposed.—In re Ander¬ 
son’s Estate, 71 P.2d 1013, 157 Or. 
365. 

Use of money realised on claim 
The orphans' court, allowing claim 
against estate of deceased surety on 
bond guaranteeing construction of 
mausoleum and awarding small divi¬ 
dend on claim, could not consider 
difficulties which would be encount¬ 
ered if trustee under bond should at¬ 
tempt to distribute the amount 
awarded to purchasers of crypts and 
burial spaces in mausoleum, since 
the proper court having jurisdiction 
over trust established by bond could 
see to it that the amount awarded 
should be used toward completion of 
mausoleum.—-In re Leonard's Estate, 
fi* A.fd m, 34$ Pa, 193. 

Value of services 

(I) Fairness of charge by under¬ 
taker in claim for decedent's funeral 
expenses, is always in issue and can 
be determined before surrogate on 
judicial settlement—In re Kulyk's 
Estate, 277 N.Y.S. 307. 243 App.I>iv. 
443* reversing $6$ N.Y.S. 305, 149 
Hisc, 955, supplemented 269 N.Y.S. 
70. 169 Misc. 997, appeal dismissed 
m H.Y.& 807, 243 Aj>p.DiEv. 44$, 

(2> In determining reaaq^atOeness 
of physician’s charges, 
of reputable physicians, the skill of 
the physician, the amount of the 
services, and the value of the estate 
should be considered.—Succession of 
Cotton, 139 Sow 361. 179 Da. 828, 

(3) Whevp claimant asks so ©$*»- 
jmrnmim for services only amount! 

ddoedeot in lost will, defer, 
of value of services fs'un- 
‘ re S»wood*s Estate, 

'fifty fit***. M&. I 


Judgment as claim 

(1) The probate court has no ju¬ 
risdiction to enter an order to en¬ 
force a dormant judgment obtained 
In another court, where the statute 
does not contemplate enforcement in 
a separate proceeding, but rather en¬ 
forcement by supplemental pleadings 
in the original court.—Fatas v. Su¬ 
perior Court in and for Alameda 
County, 24 P.2d 567, 133 Cal.App. 525. 

(2) Where a judgment la present¬ 
ed as a claim against an intestate’s 
estate, It is for the surrogate, pur¬ 
suant to statute, to determine to 
whom the judgment is payable, and 
whether it has in fact been paid.— 
Matter of Browne, 71 N.Y.S 1034, 35 
Misc. 362, 2 Mills Surr. 274. 

30. Inherent power of court 

Ind.—Englehart's Estate v. Larimer, 
6 N.E.2d 304, 211 Ind. 218. 

31. U.S.—Esterly v. Rua, Alaska, 
122 F. 609. 58 C.C.A. 548. 

Right to jury trial in probate courts 
generally see the C.J.S. title Juries 
5 13. also 35 C.J. p 151 notes 44-48. 
Admi ni stratrix’s claim 

Probate court cannot direct trial 
by jury of administratrix's claim 
against estate.—Bessey v. Bessey, 
161 N.EL 901, 264 Mass. 36. 

On petition for determination of 
validity of debt under statute rel&t- 
I ing to demands against estate, pro¬ 
bate court could not properly frame 
issues for jury trial thereof.—East¬ 
man v. Allen, 31 N.E.2d 547, 308 
Mass. 138. 

32. Cat.—In re Hoover's Estate, 35 
P.2d 193, 139 CalApp. 762. 

Issue to court of common pleas 
Pa.—lo re {Smith's Estate, 188 A* 573, 
324 Pa. $75—In re Elates' Estate* 
24 A. 77, 148 Pa. 471. 

33. Fa.—In re Conrad's Estate 3 A. 
2d 697, $33 Pa. 561—In re Smith's 
Estate, 189 A. $73, 394 Fa* 575—In 
re Schwoyer's Estate, 136 A. 798, 
$88 Pa 661<—re Kates* Estate*, 
U A* 37* *48 Fas- 47JL 

8.0—In m Nightingale's Estate, 189 
8E 899* 182 &<X $27. 

Xnm* wHl mot be granted on a 
BMW naked allegation where the evi¬ 
dence Is not sufficient to show any 
real mmter indispute.—Iktfs Estate. 

$ PaDisU 56$, ^ Fa.Co. 7. * ' 

m 


Where testimony is conflicting or 

the question of whether a promissory 
note presented as a claim against the 
estate is a forgery, the orphans* 
court may, with the acquiescence of 
the auditing judge, award a precept 
to the court of common pleas to try 
the issue before a jury.—Blinn’s Es¬ 
tate, 21 Pa.Dist 426. 

In Hew York 

(1) Under extraordinary circum¬ 
stances, one whose claim against the 
estate of decedent has been rejected 
may be granted a jury trial as a 
matter of discretion, under Surr. Ct. 
Act § 68.—In re Harkness* Estate, 
196 N.Y.S. 287, 119 Misc. 361. 

(2) However, it has been held that 
a party is entitled to a jury trial as 
a matter of right.—In re Stein's Es¬ 
tate, 193 N.Y.S. $98, 200 App.Div. 
726. 

<3) Where one asking a jury trial 
of a claim against the estate of dece¬ 
dent, under Surr. Ct. Act § 68, had 
already appeared before the court in 
a discovery proceeding, in which the 
surrogate reached a conclusion con- 
| trary to her contention relative to 
certain bank deposits, and the claim 
thereafter filed was for a sum ap¬ 
proximating the amount of the de¬ 
posits, and claimant might fear prej¬ 
udice against the claim on the part 
of the surrogate, and no unreasonable 
delay would result, a jury trial 
would be granted in the exercise of 
the surrogate’s discretion.—In re 
Crook, 197 N.Y.S. 237, 119 Misc. 643. 

34. Pa.—In re Dutton, 54 A. 903, 205 
Pa. 244—BUnn's Estate, 21 Pa.Dist. 
426. 

35. Pa.—In re Conrad’s Estate, 2 A. 
2d 697, 333 Pa. 561 — In re Kates* 
Estate, 24 A. 77, 148 Pa. 471. 

Proceeding f6r cancellation, of dece- 
denirsr contract 

Trial judge is not bound by jury's 
findings on Issues submitted for en¬ 
lightenment of court's conscience in 
equitable proceeding/ as in probate 
©emit for cancellation of decedent's 
©Detract to paj* claimant from: estate 
for services rendered.—dn re Night¬ 
ingale's Estate* 189 S.E. 890, 182 S. 

cl m . * ' 

38. Md.— Tingling v. Hesson, 16 Md. 

m .-! «. . : 

Burden of nToof supra 4 462. 
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tion of evidence in civil actions may be applied in 
proceedings in the probate court on a contested 
claim. 37 Where the proof of claim for services ren¬ 
dered and the evidence adduced by claimant are 
confined to express contract, the personal repre¬ 
sentative is justified in limiting his proof to such 
issue. 38 Pursuant to statute the administrator may 
on the trial subject claimant to an examination on 
the question of payment of the claim without bind¬ 
ing the estate. 39 Under some statutes only proof 
by deposition can be heard on the final trial. 40 

In the absence of statutory direction or control 
by the court a party may introduce his evidence in 
the order in which he prefers. 41 However, where 
the order of proof is regulated by statute, the ex¬ 


amination of witnesses must proceed in the order 
prescribed, 42 and, although the court may in its dis¬ 
cretion permit the introduction of evidence out of 
the regular order, its refusal to do so is not error. 43 
It is proper to exclude matters on cross-examination 

which are not relevant to the direct examination. 44 

• 

Questions of law and fact . In a proceeding in 
the probate court on a contested claim tried before 
a jury, questions of fact are for the jury 45 and 
questions of law are for the court. 4 ® Thus, where 
the trial is had before a jury, ordinarily it is for 
them to determine whether a family relationship 
existed between decedent and one claiming compen¬ 
sation for services rendered to him ; 47 whether there 
was a contract to pay for the services; 48 whether 


37. Bill of particulars as limiting 
testimony 

Where demand was served on 
claimant for fees for legal services 
from estate to furnish a bill of par¬ 
ticulars of claim and pending motion 
to preclude claimant from giving 
testimony in support of claim, claim¬ 
ant served bill of particulars which 
was reasonably sufficient to satisfy 
most of the demand, an order pre¬ 
cluding claimant from giving any 
testimony unless claimant should 
give another bill of particulars cov¬ 
ering entire field which was at least 
partially covered by bill of partic¬ 
ulars already given was unauthor¬ 
ized.—In re Pratt’s Estate, 18 N.Y.S. 
2d 391, 259 App.Div. 789. 

38. N.Y.—In re Bayles’ Estate, 184 
N.Y.S. 273, 193 App.Div. 473, re¬ 
versing, 177 N.Y.S. 697, 108 Misc. 
117. 

39. Iowa.—Shoberg v. Rock, 298 N. 
W. 834, 230 Iowa 832—Wilson v. 
Else, 216 N.W. 33, 204 Iowa 857. 

40. Ky.—Cottrell v. Barnes, 90 S.W. 
1048, 28 Ky.L. 1014. 

41. Ind.—Ginn v. Collins, 43 Ind. 
271. 

24 C.J. p 408 note 7. 

42. Iowa.—Shoberg v. Rock, 298 N. 
W. 834, 230 Iowa 832. 

43. Iowa.—Shoberg v. Rock, supra. 

44. Iowa.—Shoberg v. Rock, supra. 

45. Ky.—Kellum v. Browning’s 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

Mich.—In re Munro's Estate, 295 N. 

W. 567, 296 Mich. 80. 

Question of law and fact generally 
see the C.J.S. title Trial § 203 et 
seq., also 64 C.J. p 296 note 48 et 
seq. 

When, question of fact involved 
Where an accounting executor pre¬ 
sented verified claims against the es¬ 
tate, based on testator’s verbal con¬ 
tract that,' if executor gave good care 
and attention, board, and lodging to 

34 C.J.S.—19 


testator during his life, he would 
provide for payment of one third of 
his estate to claimant, and where 
there was no direct evidence contra¬ 
dicting testimony as to alleged decla¬ 
ration^ of testator, a question of fact 
was involved, although all the wit¬ 
nesses were worthy of belief, as 
different inferences might be drawn. 
—In re XVetterau, 182 N.Y.S. 521. 

46. S.C.—In re Nightingale’s Estate, 
189 S.E. 890, 182 S.C. 527. 

Conflicting evidence 

The court cannot determine a con¬ 
flict in the evidence.—In re Butter- 
brodt's Estate, 208 N.W. 297, 201 
Iowa 871. 

Whether there was any evidence of 
decedent’s mental incapacity to exe¬ 
cute contract for payment of claim¬ 
ant from estate for services rendered 
and of procurement of such contract 
by fraud or duress, is law question 
for court.—In re Nightingale's Es¬ 
tate, 189 S.E. 890, 182 S.C. 527. 

47. Iowa.—Wilson v. Else, 216 N.W. \ 
33, 204 Iowa 857. 

Or.—In re Herdman’s Estate, 119 P. 
2d 277. 

Pa.—Caskey v. Kineavy, 60 Pa.Super. 
87. 

Services rendered decedent by per¬ 
sons in family relation see supra 
§ 371. 

48. Ind.—Hostetter v. De Camp, 178 
N,E. 872, 93 Ind.App. 607—West v. 
Davis, 127 N.E. 806, 73 Ind.App. 
649. 

Iowa.—Soderland v. Graeber, 180 N. 

W. 745, 190 Iowa 765. 

Mo.—Aldridge v. Shelton’s Estate, 
App., 86 S.W.2d 395. 

24 C.J. p 408 note 12. 

implied contract 

(1) Where the testimony is such 
that it may fairly sustain an im¬ 
plied obligation to pay for services 
rendered decedent, a question of fact 
for the ’ jury is presented.—In re 
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Munro’s Estate, 295 N.W. 567, 296 
Mich. 80. 

(2) That decedent was crippled, 
and that she stated she was paying 
her way, and was claimant’s aunt, 
was sufficient evidence to take claim 
for board and nursing to jury on con¬ 
tract implied in fact.—Kellum v. 
Browning’s Adm’r, 21 S.W.2d 459, 231 
Ky. 308. 

Evidence held sufficient for jury 

(1) Evidence by claimant’s two 
sisters and by other witnesses testi¬ 
fying to declarations of decedent was 
sufficient to take to the jury the 
question whether decedent had 
agreed to pay claimant, who was his 
son, for his services in managing 
decedent’s farm.—Brown v. Holman. 
238 S.W. 1065, 292 Mo. 641. 

(2) In proceeding against estate on 
claim for services rendered under an 
express contract in managing testa¬ 
trix’ property, evidence of statements 
by testatrix that she had employed 
claimant to manage property, and 
evidence that claimant managed 
property for several years, was suffi¬ 
cient for jury on question of exist¬ 
ence of an express contract.—In re 
Hill’s Estate, Iowa, 297 N.W. 278. 

(3) Other cases. 

Iowa.—Shoberg v. Rock, 298 N.W. 

834, 230 Iowa 832. 

Mass.—French v. Bray, 160 N.E. 424, 

263 Mass. 121. 

Evidence held insufficient for jury 
Mich.—In re Heaton’s Estate, 214 N. 

W. 407, 239 Mich. 432. 

Services rendered third person 

Evidence that claimant's brother 
had assumed the care of his mother 
as consideration for a conveyance of 
her property to him and had re¬ 
quested claimant to take care of his 
mother, promising to pay for it, 
clearly presented a question for the 
jury whether the services by claim¬ 
ant were rendered with the expec¬ 
tation that the brother would pay 
for them.—Peters v. Porous Estate, 
117 A. 244, 96 Vt. 95. 
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claimant is entitled to compensation ; 49 or whether 
the claim was paid by decedent/* 1 * and it is also for 
the jury to determine whether a note was support¬ 
ed by good and sufficient consideration 7 ' 1 or was ob¬ 
tained by undue influence. 5 - It is ordinarily tor the 
jury to determine the value of the services ren¬ 
dered; 53 ami. where there was evidence of an 
agreement by decedent to pay claimant for services 
rendered without specifying the amount, the agree¬ 
ment being merely to pay him “handsomely and 
more than any percentage would amount to,” it w'as 
a question of fact as to what compensation was rea¬ 
sonable in view- of the terms of the contract and 
services rendered. 54 

Where the hearing proceeds without the aid of 
a jury, questions of fact as well as questions of law' 
are for the court. 55 


Withdrawal of claim. The withdrawal of a claim 
on the hearing of a proceeding in the probate court 
is in effect a discontinuance, and applications for 
leave to withdraw are generally governed by the 
same rules which control applications for leave to 
discontinue. 56 The granting or refusal of the ap¬ 
plication to withdraw’ a claim is within the discre¬ 
tion of the court 57 and the application may be 
granted on conditions, 5 * 

Instructions. General rules relating to instruc¬ 
tions to the jury in civil actions ordinarily appty in 
proceedings before a jury in the probate court on 
a contested claim. 59 The instructions should ad¬ 
vise the jury clearly of the questions properly pre¬ 
sented for their consideration and the principles of 
law' applicable thereto. 60 The instructions should 
not be misleading. 61 


Mich.—Bettinghouse v . Betting- 
house. 120 N.W. 617, 156 Mich. 169 
24 C.J. p 408 note 13. 

50. Iowa.—Wilson v. Else, 216 X. 
W. 33. 204 Iowa 857. 

51. Mo.—Parker v. O'Bryen, 164 S. 
W. 648, 181 Mo.App. 487. 

52. Mo.—Parker r. O’Bryen, supra, 

53. Iowa.—S ho berg v. Rook, 298 N. 
W. 834, 230 Iowa 833—In re Hill's 
Estate. 287 N.W. 278. 

54. Mich.—McNall v. Mitchell, 144 
N.W. 860, 178 Mich. 433. 

55. Colo.—In re Sabin's Estate, 80 
P.2d 850, 162 Colo. 468. 

Particular questions of fact 

(1) Whether legacy in will was in¬ 
tended as payment in whole or in 
part of legatee's claim for services 
rendered to testator.—Foley v. Cog¬ 
gins' Estate, 183 A. 25, 121 Conn. 97. 

42) Whether claim for personal 
services rendered to decedents was 
based oa contract with decedents, 
and whether amount owed by execu¬ 
tor for rentals was as claimed by 
examtor.—In re Scholbrock’s Estate, 
277 N.W. 5, 224 Iowa 593- 

K.f.—h re John's fibers, 262 N. 
T.& £66, 121 Mise. 762. 

S7. WX—In re Jfahn's Bx'rs, supra 

58- Vaynuwfc of costs 

An appHcat *&tt for leave to with¬ 
draw a rejected claim after the ex¬ 
amination of several witnesses at a 
hearing* under Mm QL Just | m, 
ea the judicial MtUesast of the «xe- 
««twf aceonmts, will he granted eg 
payment W elatasut t& executem of 
the beads as taxed, and eg failure 
to shake etefe pgaM a aokisi to 
d to a te the elate with easts w*H he 
granted.—Da re Jate's Dfm, supra. 

Iowa.—Wilson ▼. Else, 

23, 864 lows 857. 


| submit cause on any theory finding 
support on record facts.—I>ean v. 
Estate of Atwood, Iowa, 212 N.W. 

I 371. 

60. Md.—Pearre v. Smith, 73 A. 141. 

110 Md. 531. 

I 24 C.J. p 408 note 17. 

| Express or implied contract 

Instruction permitting recovery 
! for claimant under express contract 
was not error as outside issues, 
where claim against estate was 
equally consistent with express or 
implied contract.—Wilson v. Else, 
216 N.W. 33, 204 Iowa 857. 

Intention to charge for services ren¬ 
dered 

In action for services rendered in 
caring for decedent, instruction on 
whether there was an intention to 
charge for services was not required 
where plaintiff was not member of 
deceased's family.—Warren v. Davis, 
Mo.App., 97 S.W.2d 159. 
tegaoy as satisfaction of claim 

(1) Where decedent's will provided 
that his debts be first paid, and al¬ 
leged debt to decedent's sister was 
unliquidated, and there was no evi¬ 
dence tending to show that decedent 
intended devise made to sister to be 
In payment of the indebtedness, in¬ 
struction that, in absence of evidence 
of intention of decedent to the con¬ 
trary, the will was not sufficient to 
justify finding that decedent intend¬ 
ed the provision as satisfaction or 
payment of any claim the sister 
might have against decedent's estate, 
was proper.—Sboberg v. Rock, 298 N. 
W. 224, 236 levs 232. 

(8> In proceeding against estate on 
claims for services rendered testa¬ 
trix whose will directed that claim- 
mt* should share In testatrix' per- 
ssisatty after payment of testatrix' 
debts, wham indebtedness far serr- 


| ing of will, court improperly sub¬ 
mitted to jury the defense that lega¬ 
cy satisfied claims for services.—In 
re Hill's Estate. Iowa, 297 N.W. 278. 
limitation as to time services ren¬ 
dered * 

In action for services rendered de¬ 
cedent, failure to limit plaintiff’s 
right to recover to those services 
rendered during five years immedi¬ 
ately preceding death of decedent in 
instructions to jury was not errone¬ 
ous, where evidence was directed 
to time within which plaintiff was 
entitled to recover, since jury is 
presumed to have considered the evi¬ 
dence in making up their verdict.— 
Warren v. Davis, Mo.App., '97 S.W.2d 
159. 

Presumption of payment 

(1) Instruction permitting jury to 
consider lapse of nearly twenty years 
before death, in connection with oth¬ 
er facts and circumstances, to estab¬ 
lish payment of claim against estate* 
was not error.—Wilson v. Else, 216 
N.W. 33, 204 Iowa 857. 

(2) Other cases see 24 C.J. p 468 
note 17 [dl. 

61. Instruction not misleading 
Instruction that claims against es¬ 
tate, not expressly admitted by ad¬ 
ministrator and approved by court, 
should be considered denied, was not 
misleading,—Wilson v. Else, supra. 

Instruction defining u ‘family' as 
collective body of persons living un¬ 
der one roof, or under one head or 
management/' was wot errors—Wil¬ 
son v- Rtei supra. 

in family of decedent 
Where, in the extreme old age of 
decedent and his wife, claimant step- 
daugftlate* .who ted* lived away from 
Mm practically half, a century, 
returned and cared fov the old peo¬ 
ple* an instruction*; submitting t2*e 
question whether- claimant Was a 
member of deee&antfs SamSAyy site 


_ tea waa and a substan- 

Ptetedp* may I tied partte* wuwfi^rred after mak- 

m 
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New trial; rehearing . In a proper case a new 
trial may be granted in a proceeding in the probate 
court on a contested claim. 6 - The motion for a 
new trial must be made within the time limited by 
statute. 63 

An application for a rehearing is largely within 
the discretion of the trial court. 64 

b. Findings and Decision 

In a proceeding in the probate court on a disputed 


claim against a decedent's estate the court may dismiss 
the claim for want of sufficient proof and in a proper 
case the court may direct a verdict or enter a nonsuit. 

In a proceeding in the probate court on a disput¬ 
ed claim against decedent’s estate the claim may be 
allowed where it is satisfactorily established. 65 
When the evidence offered by claimant does not 
meet the standard required in order to warrant a 
recovery on the claim the court may dismiss the 
claim. 66 Where the proof is insufficient to war- 


declared that to he a member of a 
family the relation must be of a per¬ 
manent and domestic character, not 
abiding- together temporarily, was 
not misleading in the use of the 
word “permanent,” the term being 
used to distinguish a case where a 
person would drop into a family for a 
limited purpose and then remove.—In 
re Frederickson’s Estate, 182 N.W. 
184, 191 Iowa 315. 

62. Amount of recovery 

A judgment for ten thousand dol¬ 
lars in a proceeding to establish a 
claim against an estate for ten thou¬ 
sand dollars and for one thousand 
two hundred twenty seven dollars 
and eighteen cents interest did not 
require new trial on administrator's 
motion, on ground that proper 
amount recoverable was undisputed 
and that verdict for a different sum 
was unauthorized, where evidence 
as to amount of interest due, amount 
of interest paid, and the rate to be 
paid was not clear.—Newell v. New¬ 
ell, 12 N.E.2d 344, 213 Ind. 261. 

Case tried on wrong theory 

Claimants were not entitled to a 
new trial on ground that at previous 
trial they were advised that each 
was an incompetent witness to tes¬ 
tify in support of other's claim, and 
that they had thereafter been ad¬ 
vised to the contrary.—In re Rap- 
lee's Estate, 13 N.Y.S.2d 455, 257 

App.Div. 408, appeal dismissed 25 N. 
E.2d 387, 282 N.Y. 605. 

Newly discovered evidence 

Claimants were not entitled to a 
new trial on ground of newly dis¬ 
covered evidence, where evidence was 
to come from two friendly witnesses 
who had been produced by claimants 
at trial.—In re Raplee's Estate, su¬ 
pra. 

63. rive days after verdict 
Claimant's motion for new trial, 

on ground that verdict for adminis¬ 
trator was not sustained by sufficient 
evidenpe, and application for ordef 
nunc pro tunc extending time for 
filing motion for new trial were prop¬ 
erly overruled s w&ere filed more than 
five days after verdict.—In re Lari¬ 
mer's Estate, 283 ,N.W. 430, 225 Iowa 
1067. 

64. Pa.—In re Cappuccio*s Estate, 
181 A. 868, 126 Pa.Super. 53. 


Additional testimony 
Pa.—In re Gilbert’s Estate, 55 York 
Leg.Rec. 93. 

Abuse of discretion 

Denial of rehearing of allowance 
of claim against estate under evi¬ 
dence establishing that statute of 
limitations had been tolled, because 
of after-discovered evidence that in¬ 
testate was at work at time when 
he allegedly acknowledged debt and 
that witness who was present at 
meeting would corroborate testimony 
that intestate had denied that he 
owed any money, was not abuse of 
discretion.—In re Cappuccio’s Estate, 
181 A. 868, 120 Pa.Super. 53. 

Opening default to allow proof 

Where destitute widow, who had 
instituted action for wrongful death 
of husband, applied to board of child 
welfare of New York City to avoid 
starvation and received relief on her 
execution of a document agreeing to 
reimburse the city on her recovery 
in the action, compromise of the ac¬ 
tion was approved and in settlement 
of widow’s accounts as administra¬ 
trix, board’s only appearance was by 
a welfare worker, who was not an 
attorney, and who merely asserted 
board's claim but tendered no proof 
in its substantiation, court, in its 
discretion, opened default of the 
board and permitted it to adduce 
proof.—In re Lessig's Estate, 6 N.Y. 
S.2d 720, 168 Misc. 889. 

65. N.Y.—-In re Craven’s Will, 13 N. 

Y.S.2d 987, 171 Misc. 825. 

Sufficiency of evidence to establish 
claim see supra § 452. 

Claim for purchase of corporate 
stock 

Where there had been no renuncia¬ 
tion by purchaser of corporate stock 
of obligation to pay until after 
claimant had held stock for over two 
years when claimant finally brought 
action, and there was no duty to 
make delivery of the stock, claim 
: for purchase price against purchas- 
! er's estate following his decease was 
; allowable as against contention that 
i no sufficient foundation for recov- 
| ery of purchase price as damages had 
; be fen laid and that the damages were 
| merely difference between that price 
and market value or proceeds real¬ 
ized on* resale.—In re Leedom's Es¬ 
tate, 273 N.W. 471, 225 Wis. 148. 
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Impounding lump sum for payment 
of support 

Probate court's order, impounding 
lump sum of seven thousand one 
hundred ninety dollars for payment 
of sixty dollars monthly to support 
decedent's and two incompetents* 
blind brother, having life expectancy 
of nine and forty seven hundredths 
years, as agreed by them in consid¬ 
eration of his conveyance to them 
of property worth between ten thou¬ 
sand dollars and twelve thousand 
dollars, instead of finding present 
value of future sum computed in or¬ 
der to determine amount of his 
claims when made, was not inequi¬ 
table.—In re Cornaz' Estate, 65 P.2d 
784, 8 Cal.2d 347. 

Variance between proof and claim 

Where payments proved to have 
been made by husband for benefit of 
deceased wife's property differed 
from those in his proof of claim, he 
must be allowed smaller sums.—In 
re Huebner's Will, 244 N.Y.S. 764, 
138 Misc. 101. 

66. N.Y.—In re Otis' Estate, 215 N. 

Y.S. 419, 126 Misc. 741. 

Claim for hire of automobile would 
be disallowed, where there was no 
proof of number of trips made or 
that price charged was reasonable. 
—In re Aldridge's Estate, 240 N.Y.S. 
215, 135 Misc. 442. 

Discharge in bankruptcy 

Surrogate's court had jurisdiction 
to disallow claim as discharged in 
bankruptcy, under evidence of dis¬ 
charge and bankruptcy schedule con¬ 
taining claimant’s name and smaller 
claim.—In re Clodgo's Estate, 227 N. 
Y.S. 690, 131 Misc. 490. 

Entire contract 

Where claimant's contract for 
services was an entire contract, he 
may not recover against the estate 
where he breached the contract, and 
the claim being based on an express 
contract, no recovery under the evi¬ 
dence was allowed on a quantum 
meruit basis.—Schultz v. Andrus' Es¬ 
tate, 190 N.W. 83, 778 Wfs. 358. 
Dismissal held improper 

(1) Dismissal of claim against es¬ 
tate and directing claimant to thru 
property over to administratrix' 
proceedings to discover prbptfrt^was 
unauthorized, where decedent's 
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rant a judgment for any sum, it is proper to dis¬ 
miss the claim. 67 On a motion to dismiss the claim, 
the facts must he viewed as on a demurrer, and all 
facts alleged and established, and inferences rea¬ 
sonably deducible therefrom, arc to be taken as 
true. 68 

In a proper case the court may direct a verdict 69 
or enter a nonsuit. 70 On a motion for an involun¬ 
tary nonsuit, it is not the function of the probate 
court to pass on the weight of the evidence, which 
must be taken as true, together with every infer¬ 
ence of fact which the jury might legally draw 
therefrom. 71 

Findings . The findings must support the judg¬ 
ment. 72 Detailed findings of fact need not be made 
by the court where they are not required by stat¬ 
ute. 73 Where the case is tried to the court with¬ 
out a jury and the court makes no special findings 
of fact, a general finding in favor of claimant in¬ 
cludes a finding on every fact necessary to support 
the judgment, 74 On a claim for personal services 
rendered by decedent’s granddaughter, a request for 
a special finding, whether the relation of grandfa¬ 
ther and grandchild changed to that of master and 
servant was prpperly refused, 75 as was also a re¬ 
quest for a special finding as to when any express 
contract of employment was entered into where the 


evidence showed that decedent’s promises were con¬ 
tinuing. 76 Where, in proceedings to establish a 
claim for boarding and caring for decedent, there 
was a general verdict for plaintiff, but in answer to 
special interrogatories the jury found that claimant 
had no contract with decedent, and that no amount 
was promised, and that decedent for a number of 
years prior to her death lived among her children, 
of whom claimant was one, such findings were not 
in irreconcilable conflict with the general verdict* 
and it was error to enter a judgment for defendant 
non obstante veredicto. 77 

§ 454* -Judgment 

a. In general 

b. Effect and conclusiveness 

c. Vacating or setting aside 

a. In General 

Statutory provisions with respect to the order or 
Judgment of the probate court should be complied with. 
The order or judgment should be for a definite sum 
and must be supported by the evidence. 

Under some statutes, the only order or decree 
that can be entered by the probate court on the con¬ 
test of a claim is the allowance or disallowance of 
such claim, 78 while under others, on settlement or 
determination of the claim, the court may order pay- 


daughter, who was interested in es¬ 
tate, appeared by attorney who was 
unahle to procure her attendance for 
examination as witness, since surro¬ 
gate could penalize her interest and 
should have exercised his power to 
compel daughter’s attendance.—In re 
Harden’s Estate, 291 N.Y.S. 994, 249 
App.Div. 762. 

<2) Entire claim for board, lodg¬ 
ing, and care furnished decedent was 
erroneously dismissed merely be¬ 
cause express contract was not 
proved* where, on production of suffi¬ 
cient proof, claimant might have re¬ 
covered the reasonable value of the 
services rendered.—In re Hyman's 
Estate, 240 N.Y.S, 802, 228 App.Div. 
880, modifying In re Hyman’s AdmT, 
235 N.Y.S. 731, 227 App.Div. 037. 
67- Ky.—Weisinger v. Harding, 115 
S.W. 800. 

88. N.Y.—‘la re Keeling's Estate, 
*80 N.Y.S. 441, 148 Misc, 798—In 
re Killough's Estate, 265 N.Y.S. 
301, 140 Mtsc. 78v 

89. Directed verdict for claimant 
Iowa.—In re Work's Estate, 283 N. 

W. 28, 212 Iowa 31. 

Directed verdict for estate 

Mich.—In re Heaton's Estate, 814 N. 

W. 407, 389 Mich. 432. 

Mottoa t for jotigmasi* at dose of 
testimony 

Ruling denying defendant exeeu- 


| tor's motion for judgment on the 
I ground that claimant against dece¬ 
dent's estate on a note had failed 
to answer interrogatories, interroga¬ 
tories and affidavit having been made 
a part of the motion, was not bind¬ 
ing on the trial judge, and, the inter¬ 
rogatories not having been answered, 

I the defense of want of consideration 
| to which they related having been 
sustained, and the necessity of fur¬ 
ther proof obviated, he should have 
sustained defendant executor's mo¬ 
tion for judgment at the close of 
claimant’s testimony.—Lee v. Blum- 
er, 179 N.W. 625, 189 Iowa 1145. 

TO. Motion for nonsuit denied 

In proceedings by the successor 
of deceased trustee against trustee’s 
heirs to establish a claim against 
trustee’s estate, denying defendants' 
motion for nonsuit was proper where 
complaint alleged that note, which 
had been the trust res, had been paid 
in full to trustee and evidence 
showed that deceased trustee had in¬ 
tended a certain bank account to be 
an asset of the trust,—Elliott v. 
Mosgrove, 91 P.2d 852, 162 Or. 507, 
rehearing denied 9$ F.2d 1070, 162 
Or. 507. 

Involuntary nonsuit is improper 
where claimant makes out a case 
sufficient to be submitted to the jury. ; 
—In re Herdman's Estate, Or., 119 
P.2d 277. 


71- Or.—In re Herdman’s Estate, 
supra 

72- Findings held to support judg¬ 
ment 

N.M.—Hardy v. Clark, 106 P.2d 854, 
44 N.M. 590. 

73- Or.—In re Stout’s Estate, 50 P. 
2d 768, 151 Or. 411, 101 A.L.R. 672. 

74. Findings included in general 
finding 

In a proceeding on a claim against 
decedent’s estate which had been al¬ 
lowed by a former administrator 
whose letters were subsequently re¬ 
voked, a general finding for claim¬ 
ant included findings that the for¬ 
mer administrator was regularly ap¬ 
pointed, that the claim was duly pre¬ 
sented, that he had authority to al¬ 
low and did allow it, that his acts 
were binding on the subsequent ad¬ 
ministrator, and that the county 
judge had authority to and did allow 
the claim.—In re Ivy’s Estate, 196 P. 
134, 80 Okl. 278. 

75* R.I.—Hobin v. Hobin, 80 A. 595, 

33 R.I. 249. 

TO. R.L—Hobin v. Hobfn, supra. 

77- Ind.—Vaught v. Barnes, 62 N. 
EL 93, 63 N.EL 864, 64 N.E. 623, 29 
Xa&App. 387. 

7K Miss.—C&ssedy v. Wells, Jones, 
Wells & Lipscomb, 137 So. 472, 
162 Miss. 102, 79 A.LJEL 1133— 
Bell v. Faison, 53 Miss. 354. 
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ment thereof. 79 Sometimes a formal order of al¬ 
lowance is not necessary, but if the judgment as ren¬ 
dered is such in effect, this is sufficient. 80 

The order or judgment must be for a definite 
sum, 81 which cannot be more than the amount of 
the claim, 82 and must be supported by the evi¬ 
dence. 83 

Where two persons have, at the audit of an ad¬ 
ministrator’s account, presented distinct claims for 
services rendered in selling property of decedent, 
each claiming to have sold the property and to be 
entitled to compensation, and there being no privity 
of contract between them, the decree should be sep¬ 
arate, and not joint. 84 

b. Effect and Conclusiveness 

The judgment or order of allowance by the probate 


court after due trial is binding on the parties receiving 
notice or appearing. 

While the judgment or order rendered in a pro¬ 
bate court on the trial of a disputed claim is not a 
judgment on which execution may issue, 85 it is a 
judgment in the sense that it ascertains whether the 
claim should be allowed, and if allowed orders it 
to be paid from the assets of the estate. 86 

After due trial, 87 and in the absence of an ap¬ 
peal, 88 and of fraud, mistake, or collusion in its pro¬ 
curement, 89 the order or judgment of the probate 
court is a final adjudication as to the validity and 
amount of the claim, 90 and has the same conclusive 
force as the judgments of other tribunals, 91 is enti¬ 
tled to the same presumptions as to regularity and 
validity, 92 and cannot be questioned in a collateral 


Decree establishing- claim as lien 
improper.—Bell v. Faison, supra. 

Monetary judgment against admin¬ 
istrator for sum for which claim was 
allowed was held erroneous.—Cas- 
sedy v. Wells, Jones, Wells & Lips¬ 
comb, 137 So. 472, 162 Miss. 102, 79 
A.L.R. 1133. 

79. Installment payments 

On proof of claim payable in in¬ 
stallments, some of which are not 
yet due, judgment may he rendered 
for payment of claim at different 
times as the installments fall due.— 
Wolfe v. Wilsey, 28 N.E. 1004, 2 Ind. 
App. 549. 

Waiver 

Statute providing for entry of or¬ 
der for payment on disputed claims 
against estate when claims are set¬ 
tled is for protection of claimant, by 
whom it may be waived.—In re Mat¬ 
tingly's Estate, 270 N.W. 487, 131 
Neb. 891. 

Proceedings to enforce payment see 
infra §§ 513-535. 

80. Ind.—Boyl v. Simpson, 23 Ind. 
393. 

24 C.J. p 409 note 24. 

81. Pa.—Whilt’s Estate, 20 Pa.Dist. 
1097. 

82. Ill.-—Russell v. Hubbard, 59 Ill. 
335. 

83. Ind.—Kindel v. French, 131 N.E. 
227, 190 Ind. 595. 

Attorney fees 

In absence of stipulation by the 
parties, it is error to add a sum for 
attorney fees to the amount other¬ 
wise due on a promissory note which 
merely provides for "attorney fees," 
without indicating the amount, where 
there is no evidence to support the 
amount awarded.—Kindel v. French, 
supra. 

84. Pa. — In re McNulty, 79 A. 645, 
230 Pa. 387. 


85. Ind.—Bentley v. Brown, 24 N.E. 
507, 123 Ind. 552. 

24 C.J. p 409 note 22. 

86. Idaho.—McElroy v. Whitney, 133 
P. 118, 24 Idaho 210. 

24 C.J. p 409 note 23. 

87. Iowa.—In re Nicholson’s Estate, 

300 N.W. 332, 230 Iowa 1191— 

In re Sterner's Estate, 277 N.W. 
366, 224 Iowa 605. 

Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

Dismissal not on merits does not 
bar subsequent suit.—Anglo Califor¬ 
nia Nat. Bank of San Francisco v. 
Klein, 296 N.Y.S. 191, 162 Misc. 898. 

88. Iowa.—In re Sterner’s Estate, 
277 N.W. 366, 224 Iowa 605. 

Neb.—In re Kothe's Estate, 270 N.W. 
120, 131 Neb. 785. 

Ohio.—In re Beabout's Estate, App.. 
36 N.E.2d 11, appeal dismissed 21 
N.E.2d 868, 135 Ohio St. 571, af¬ 
firmed 26 N.E.2d 211, 136 Ohio St. 
412. 

Failure to exercise right immaterial 

That persons interested in estate 
wfyo have neither excepted nor oth- 
; erwise voluntarily entered appear¬ 
ance have no right of appeal from 
finding, order, or judgment of pro¬ 
bate court to court of common pleas 
does not affect conclusiveness of 
judgment as to them, since they have 
right to file exceptions or voluntarily 
enter appearance, and the availabil¬ 
ity of right and not its exercise is 
the criterion for determining "con¬ 
clusiveness.”—In re Blue’s Estate, 
32 N.E.2d 499, 67 Ohio App. 37. 

89. Iowa.—In re Nicholson's Estate, 
300 N.W. 332, 230 Iowa 1191. 

Ohio.—In re Beabout's Estate, App., 
36 N.E.2d 11, appeal dismissed 21 
N.E.2d 868, 135 Ohio St 571, af¬ 
firmed 26 N.E.2d 211, 136 Ohio St. 
412—In re Blue's Estate, 32 N.E. 
499, 67 Ohio App. 37. 

24 C.J. p 409 note 29 [aj. 


90. Ark.—Stover v. Robinson, 225 S. 

W. 315, 146 Ark. 262. 

Mass.—Tomlinson v. Flanagan, 190 
N.E. 785, 287 Mass. 38. 

Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

24 C.J. p 409 note 28. 

As liquidated, demand 
Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

91- Iowa.—In re Nicholson’s Estate, 
300 N.W. 332, 230 Iowa 1191—In 
re Sterner’s Estate, 277 N.W. 366, 
224 Iowa 605. 

Neb.—In re Kothe’s Estate, 270 N.W. 
120, 131 Neb. 785. 

Ohio.—In re Blue's Estate, 32 N.E. 

2d 499, 67 Ohio App. 37. 

Pa.—Leslie v. Constable Bros. Co., 
21 Erie Co. 54. 

24 C.J. p 409 note 29. 

As proceeding in rem 

Under Ohio statutes, the power ex¬ 
ercised by probate court in entering 
finding and judgment on exceptions 
to account of a fiduciary of estate 
is plenary in law and in equity, and 
proceeding being in rem and court 
having acquired jurisdiction over all 
persons interested in estate, such 
finding and judgment are conclusive 
as to persons interested in the estate 
who have not excepted or otherwise 
voluntarily entered appearance, sub¬ 
ject only to constitutional right of 
appeal to court of appeals on ques¬ 
tions of law and right to have find¬ 
ing and judgment opened up for 
fraud, collusion, or mistake.—In re 
Blue's Estate, 32 N.E.2d 499, 67 Ohio 
App. 37. 

Res judicata in later proceeding 
Ill.—In re Stahl’s Estate, 27 N.E.2d 
662, 305 Ill.App. 517. 

N.Y.—Stoeve v. Schin&si, 258 N.Y.S. 

145, 236 App.Div. 102. 

92. N.M.—Guitierrez v. SchoIIe, 78 
P. 50, 12 N.M. 328. 

24 C.J. p 409 note 30. 
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proceeding. 93 It is binding on the parties 94 who 
have notice or are actually, or may be deemed to be, 
before the court, 93 such as on the representative, 96 
claimant, 97 the heirs 98 and legatees," and other 
creditors, 1 unless fraud, mistake, or collusion be 
shown in its procurement. 2 So, also, where the 
court, on the trial of a disputed claim against an 
estate, allowed a set-off outside the issues, but claim¬ 
ant did not appeal, the judgment is conclusive as 
against him. 3 A judgment of allowance is not an 
adjudication of claims not properly before the court 
for determination, 4 and a decree which contains no 
reference to a claim or which does not purport to 
determine the validity thereof is not a final judi¬ 
cial disposition of the claim on the merits. 5 


c. Vacating or Setting Aside 

Ordinarily a probate court has power to modify or 
vacate its Judgment of allowance or disallowance on 
timely application setting forth adequate ground. 

While it has sometimes been held that a probate 
court, being a court of limited jurisdiction, has no 
power to set aside its own adjudications and grant 
rehearings, 6 such court is often considered as hav¬ 
ing the same inherent powers over its orders and 
judgments as other courts, 7 and thereunder, some¬ 
times by reason of express statutory provision, the 
court may set aside or modify its judgment allow¬ 
ing or disallowing a claim, or grant a new hearing 
thereon, at any time during the term in which it 
was rendered, or thereafter when permitted by the 
statutes, if proper and sufficient ground therefor ap¬ 
pears. 8 Where governed by statute, only such 


03. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

Mo,—Blattel v. Stallings, 142 S.W. 
2d 9, 346 Mo. 450. 

N.M.—Guitierrez v. Scholle, 78 P, 50, 
12 N.M. 32S. 

2* C.5. p 409 note 31. 

94. Ark.—Stover v. Robinson, 225 
S.W. 315, 146 Ark. 262. 

96k Ohio.—In re Beabout’s Estate, 
26 N.E.2d 211. 136 Ohio St 412, 
affirming. App., 36 N.E 2d 11, ap¬ 
peal dismissed 21 N.E.2d 868, 135 
Ohio St. 571. 

Pearsons not filing exceptions or ap¬ 
peasing 

Unless otherwise provided by stat¬ 
ute, where proceeding in probate 
court for affirmance, reversal, or 
modification of fiduciary’s allowance 
or rejection of claims against estate 
of decedent is had pursuant to stat¬ 
ute and notice of pendency thereof 
Is given to all persons interested, 
sue order entered on such hearing Is 
a “final order," having the force of 
a, “Judgment** concluding all persons 
Interested* irrespective of whether 
they filed exceptions or voluntarily 
entered their appearances.—In re 
Estate, tt N.E2d 499, 67 Ohio 
App. *7. 

Jolatkbnwtof paette* 

Wfeejre personal estate • in hands 
of administrator Is sufficient to pay 
all claims the affirmance, reversal, 
or modification of action of admin- 
tfitwUfir hi a matter affecting only 
fofividp*} claimants severally on 
aide aad administrator and heirs 
and fifeWbolM* on the other, and 
la such case interest of hairs and 
distributees Is a “£olxri ia^rcst*’ and 
—In re Rfttelr Efe&rte, stt- 
pra- ’ , 

cafiswi Joining issue cm ta 

**& realty 

Where, $fce administrator filed $ 
petition te sell realty to pay debts 
and the devisee filed & motion to set 
aside the prim facie allowance to 


claimant, claimant, by joining issue, 
consents to a final adjudication of 
the claim.—Ray born v. Grand Lodge 
of State of Illinois of Independent 
Order of Odd Fellows, 234 Ill.App. 
183. 

Want of notice 

Approval by probate judge of pay¬ 
ment for legal services and services 
as special administrator without no¬ 
tice is not binding on parties inter¬ 
ested who objected on first and final 
account of special administrator.— 
Brackett v. Fuller, 180 N.E. 664, 279 
Mass. 62. 

96. Iowa.—In re Nicholson’s Estate, 
300 N.W. 332, 230 Iowa 1191. 

Ohio.—In re Beabout’s Estate. 26 N. 
E.2d 211, 136 Ohio St. 412, affirm-1 
ing, App., 36 N.E. 2d 11, appeal 
| dismissed 21 N.E.2d 868, 135 Ohio 
St. 571—In re Blue’s Estate, 32 N. 

I E.2d 499, 67 Ohio App. 37. 

24 C.J. p 409 note 32. 

Substitute administrator 

Iowa.—In re Sterner's Estate, 277 N. 

W. U6 r 224 Iowa 695. 

24 C.J. p 409 note 32 £b]- 

Personalty and realty distinguished 

“Such judgment is final against the 
representative so far as personalty 
is concerned, but fs merely prima 
facie evidence of debt as against re¬ 
alty,"—Owsley v. New York Central 
Trust Co., D.C.N.Y., 196 F. 412, 416. 
Beason&bleaiesa of attorney's fees 
A county court order fixing, amount 
of fee of attorney employed by ex¬ 
ecutor, under agreement between ex¬ 
ecutor and. attorney that executor 
should pay amount fixed by court, 
was binding on executor and attor¬ 
ney and on the court In so far as it 
determined reasonableness of fee and 
amount for which executor might 
thke credit in his final account, but 
wag not res judicata of executor’s 
personal liability to attorimy.—Juer- 
gens v, Rfttefr N.W.' SI, 227 Wia 
480. ' ‘ 


97. Wis.—In re Kuss’ Estate, 220 N. 

W. 196, 196 Wis. 348. 

24 C.J. p 409 note 33. 

Estoppel as to further claim 

Where mortgagee filed note and 
mortgage executed by husband and 
wife as a claim against deceased 
husband’s estate, and court having 
jurisdiction of the parties and the 
subject matter, fixed amount due on 
note and mortgage, and no appeal 
was taken, mortgagee was thereafter 
“estopped" to make claim for any 
advancement made under mortgage 
for insurance premiums for insur¬ 
ance on mortgaged property.—First 
Trust Joint Stock Land Bank of Chi¬ 
cago v. Parker, 292 N.W. 833, 228 
Iowa 562. 

Iowa.—In re Nicholson’s Estate, 
300 N.W. 332, 230 Iowa 1191. 

24 C.J. p 409 note 34. 

99. Ill.—Ward v. Durham, 25 N.E. 
745, 134 III. 195. 

1. Iowa.—In re Nicholson’s Estate, 
300 N.W. 332, 230 Iowa 1191—In re 
Sarvey’s Estate, 219 N.W. 318, 206 
Iowa 527. 

24 C.J. p 410 note -36. 

2. Ark.—Stover v. Robinson, 225 S. 
W. 315, 146 Ark. 262. 

Iowa.—In re Nicholson’s Estate, -300 
N.W. 332, 230 Iowa 1191—In re 
Sarvey*s Estate, 219 N.W. 318, 206 
Iowa 527. 

3. Or.—Irvine v. Beck, 125 P. 832, 
62 Or. 593. 

4s. S.D. —Harmdierks v_ t Smith, 227 
N.W. 845, 56 S.D. 173. 

5* N.Y.—In re Howe’s Estate, 7 N. 
Y.S.2d 53^, 255 App.Div. 230, 

A Mich.—-Hitchcock' V. ‘ Oehessee 
Prpb. Judge, 57 N.W*, 1097, 93 

Mich. 128. 

7. &JX—In; re, Stroup's Estate* 166 
N.W. 155, 49 S.D. 37. 
fi. Mo.—-State ex r<*l. Leftplz v, Me-; 
dracken, 95 S.W*.2d 1239, 23 ± 

App. 870. *' ' - 
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ground as is specified in such statute may be urged 
as a basis for such action by the court. 9 

Ordinarily, to justify setting aside an allowance 
or disallowance of a claim after trial in the probate 
court, fraud, mistake, collusion, or such conduct or 
circumstances as prevented the court from fairly 
passing on the matter must be shown. 10 However, 
general allegations of fraud or collusion in procure¬ 
ment of the judgment are insufficient as a basis for 
setting aside the same, both in the probate court 11 
and in equity. 12 A complaint, in a proceeding to 
set aside an allowance of a claim based on a con¬ 
tract, states a meritorious defense, where it alleges 
not only that the claim is not based on a contract 
but also that it is not based on any right whatever. 13 

§ 455. Review 

a. In general 

b. Orders appealable 

c. Who may appeal; parties 


d. Time for appeal 

e. Proceedings for appeal generally 

f. Notice 

g. Bond 

h. Record 

i. Pleadings 

j. Objections and exceptions 

k. Hearing and determination 

l. Order or judgment 

m. Dismissal of appeal 

a. In General 

Appeals from the allowance or rejection of disputed 
claims are permitted in accordance with statutory au¬ 
thorization. One who invokes the Jurisdiction of the 
circuit court on appeal from the probate court cannot 
question the court’s Jurisdiction. 

Under statutory authorization in a number of ju¬ 
risdictions, appeals from judgments or orders of 
probate courts allowing or rejecting disputed claims 
are permitted. 14 Where there is a remedy by ap- 


Ohio.—In re Blue's Estate, 32 N.E. 

2d 499, 67 Ohio App. 37. 

S.D.—In re Stroup, 166 N.W. 155, 40 
S.D. 37. 

Wis.—In re Kuss r Estate, 220 N.W. 

196, 196 Wis. 348. 

24 C.J. p -410 note 38. 

Power lost after term 
Ark.—Hoshall v. Brown, 143 S.W. 
1081, 102 Ark. 114. 

Ky.—Culver v. Lutz, 189 S.W. 240, 
171 Ky. 690. 

Tex.—Krawietz v. Kneiski, Civ.App., 
236 S.W. 805. 

24 C.J. p 410 note 39. 

Bar of limitations 

(1) An objection that claims pre¬ 
sented for allowance JLn probate pro¬ 
ceedings are barred by limitations 
should be presented before the com¬ 
missioners or on appeal from their 
allowance in probate proceedings, and 
cannot be considered in an action 
to set aside the probate proceedings. 
—Andrews v. Osborn, 123 N.W. 599* 
159 Mich. 77. 

(2) Where some of the items of a 
claim presented for allowance were 
not barred by limitations, the fact 
that some of them were barred did 
not oust the probate court of ju¬ 
risdiction, and was not ground for 
setting aside the probate proceedings 
in an action by decedent's heirs 
against legatees of claimant—An¬ 
drews v. Osborn, .supra. 

Insufficiency of evidence is no 
ground : for setting aside order.—In 
re Cook, 14 -Cat 139. 

Grounds of contest* • 

Party who appears and contests 
the ajlpwapce of a claim cannot aftr 
or ward move to vacate the allowance 
Qp, the saj^e.. grqund .on : which 
contested i&^-Kee4e-yl Keeley 94 S. 


W. 775, 118 Mo.App. 262, 273—24 C. 
J. p 380 note 54. 

Variance 

While the fact that a referee ap¬ 
pointed to pass on a disputed claim 
allowed an amendment of the claim 
filed, and that a judgment materially 
differing from that asked for in the 
claim was rendered on the amended 
claim, may be ground for reversing 
the judgment on appeal, it is not 
ground for the vacation of such 
judgment at a subsequent term.— 
Riley v. Ryan, 93 N.Y.S. 386, 103 App. 
Div. 176, reversing 91 N.Y.S. 952, 45 
Mi sc. 151. 

9- Newly discovered evidence 

On trial of claims against dece¬ 
dent’s estate on notes, where claim¬ 
ants relied on presumption of con¬ 
sideration, they were not entitled, 
after adverse decision, to new trial 
under statute, in order that they 
might introduce evidence of consid¬ 
eration, such evidence not constitut¬ 
ing newly discovered evidence.—In 
re Barker’s Estate, 293 N.Y.S. 199, 
249 App.Div. 336, affirming 287 N.Y. 
S. 841, 158 Misc. 803, reversed on 
other grounds 18 N.E.2d 656, 279 N. 
Y. 449. 

10. Iowa.—In re Nicholson’s Estate, 

I 390 N.W. 332, 230 Iowa 1191. 

Ohio.—In re Beaboufs Estate, 26 N. 
EwSd 211, 136 Ohio St. 412, affirm¬ 
ing, App., 36 N.EL2d 11, appeal dis¬ 
missed 21 N.R2S 868, 135 Ohio St. 
; 521 . 

I 

>Constructive fraud 
I , Evidence sufficient—State ex rel. 
I Clark v. District Court of Second 
Judicial Dist in and for Silver Bow 
| Ootmfcy, s5T P.2d 809, 102 Mont. 227. 
[ Hatter extrinsic to claim 
: „ IJhe *A€rfpi£jr collusion, or mistake,” 

295 


which will authorize setting aside a 
judgment or adjudication allowing a 
claim against an estate, must be such 
as prevented a proper trial and must 
be extrinsic or collateral to matter 
directly involved in adjudication and 
not intrinsic in character and such 
as inheres in adjudication rendered. 
—In re Nicholson's Estate, 300 N- 
W. 332, 230 Iowa 1191. 

Effect of payment of claim 

Right to open up order is limited 
to cases of fraud, collusion, or mis¬ 
take, notwithstanding that payment 
of claim, allowance of which has 
been approved, is made before stat¬ 
utory time of appeal has expired, 
since payment does not affect opera¬ 
tion of order nor take away right to 
review, but only subjects executor 
or administrator to liability if order 
is reversed.—In re Blue's Estate, 32 
N.E.2d 499, 67 Ohio App. 37. 

In equity 

Court of chancery will not grant 
such relief in the absence of a clear 
showing of fraud or mistake. 

Ark.—Stover v. Robinson, 225 S.W- 
315, 146 Ark. 262. 

Pa.—Leslie v- Constable Bros. Co., 
21 Erie Co. 54. 

24 C.J. p 410 note 41. 

13- Iowa.—In re Nicholson's Estate* 
300 N.W. 332, 230 Iowa 1191. 

22. Mich.—Andrews v. Osborn, 123 
N.W. 599, 159 Mich. 77. 
j 13. Ind.—Rodebaugh v. Rodebaugh, 
138 N.E. 263, 79 Ind.App. 324. 

14. I1L—In re Stahl's Estate, 2fl N. 

E.2d 662, 305 BLAp©- 517. - , . 

Mich.—Jenkins v. Jenkins’ Estate* 
216 N.W. 384, 241 Mich., 39. 

Mo*—Missouri Steel & Wire Co* v~ 
Edmonds & AUgiqr, 136 S-W-2d 118* 
234 Mo-Appv 1028—Hax v* QfDon- 
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peal a suit in equity cannot be maintained to enjoin 
the enforcement of the probate decree, 15 nor will 
mandamus lie to compel a probate judge to allow 
a rejected claim. 1 ® Where the probate court is not 
authorized to determine disputed claims, the superior 
court on an appeal from the probate court cannot 
adjudicate the validity of a claim. 17 The fact that 
appellee, the claimant, does not enter an appearance 
in the circuit court on an appeal from the allowance 
of a claim in the probate court does not deprive the 
circuit court of jurisdiction. 18 One who invokes 
the jurisdiction of the circuit court on appeal from 
the probate court cannot question the court’s ju¬ 
risdiction, 19 and where defendant, in an action to es¬ 
tablish a claim against an estate, entered on trial 
in the district court on appeal without objecting to 
that court’s jurisdiction on the ground that the pro¬ 
bate court did not have jurisdiction to try the issue 
involved, which was the existence of a construc¬ 
tive trust, the objection to the district court’s juris¬ 
diction was held to be waived. 20 Defendant does 
not waive a right to appeal from an adverse ruling 
on his motion to dismiss the claim by filing an an¬ 
swer to avoid a default. 21 

An appeal must be determined under the law as 
it existed at the time the claim was filed and re¬ 
jected. 22 

Appeals from the determination of disputed claims 
by referees and commissioners are considered supra 
in § 443 and § 444 respectively. Appeals from the 


34 C.J.S. 

allowance or rejection of claims generally are con¬ 
sidered supra § 433. 

b. Orders Appealable 

Merely interlocutory orders are not appealable, but 
a formal entry of Judgment is not necessary for appeal. 

Merely interlocutory orders in proceedings to de¬ 
termine the validity of disputed claims are not ap¬ 
pealable, 23 and a mere order which does not deter¬ 
mine the action and prevent another judgment from 
which an appeal may be taken has been held not to 
be appealable, 24 but if permitted by statute an appeal 
may be taken from an intermediate order involving 
the merits or materially affecting the final deci¬ 
sion. 25 

A formal entry of judgment is not necessary to 
authorize an appeal, and any entry which plainly in¬ 
dicates the determination of the probate court to 
allow or disallow the claim is sufficient. 26 An or¬ 
der dismissing a claim for want of prosecution is 
not appealable under a statute permitting appeals 
from the allowance or rejection of claims, 27 but it 
is appealable under a general statute authorizing ap¬ 
peals from the orders of the probate court. 28 

c. Who May Appeal; Parties 

In accordance with statutory provisions any person 
who may consider himself aggrieved may appeal whether 
a party to the record or not, but under some statutes 
the heirs cannot appeal unless the representative de¬ 
clines to do so. On an appeal by the claimant the 
representative is the only necessary defendant In error. 
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nell, 117 S.W,2d 667, 234 Mo.App. 
636. 

24 C.J. p 410 note 46—3 C.J. p 570 
note 44 [dj. 

Constttttttonal provisions 

Under constitutional provision con¬ 
ferring jurisdiction on court of ap¬ 
peals to review, affirm, modify or 
reverse the judgments of court of 
common pleas, the right to appeal 
from an order of common pleas court 
overruling exceptions to account of 
an administrator exists irrespective 
of statutory provisions.—In re Blue's 
Estate, 62 K.ES.2d 4$*, 67 Ohio App. 
37. 

Tbl South Dakota 

<l) Under L.1931 c 37, amending 
Kev.Code 1319 $ 3560, Code 1939 c 
35 9 2191, an appeal may be taken 
to the circuit court from an order of 
the county court allowing or reject¬ 
ing a claim.—In re Mulligan's Es¬ 
tate, 393 N.W. 192, 60 RXX TC ' 

<3> Under Rev-Code 0919 $ 2559. 
before the amendment, it was held 
that an order by the county court 
allowing dr rejecting a claim on the 
hearing of contested claims is net 
appealable.*—In re Kayeer's Estate, 
239 &W. 62% 56 S.Z>. 549—Ham- 


dierks v. Smith, 227 N.W. 845, 56 
S.D. 173. 

(3) Subd. 8 of the statute allow¬ 
ing an appeal to the circuit court 
from a judgment, decree, or order of 
the county court allowing or reject¬ 
ing a claim on a hearing of contest¬ 
ed claims has reference to claims 
against decedent as contradistin¬ 
guished from claims against the es¬ 
tate.—In re Engebretson’s Estate, S. 
IX, 1 N.W.2d 351. 

(4) Thus heirs of decedent were 
held entitled to appeal from an order 
of the county court disallowing a 
claim for services of counsel em¬ 
ployed by the heirs in a proceeding 
in which the estate benefited, under 
the statute authorizing an appeal to 
the circuit court from any judg¬ 
ment* decree, or order of county 
court affecting a substantial right In 
probate matters, since the order af¬ 
fected. a ‘'substantial right" within 
the statute.—In re Engebrefcson's Es¬ 
tate, supra, 

15. N.Y.—'Reilly v. Porcher, «! N.Y. 

R 662, 46 AppDiv. 290. 

19 Ajrk.—Ebc parte Cheatham, 6 Ark- 

437. 

17, Conn.—Hall r. Meriden Trust & 
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Safe Deposit Co., 130 A. 157, 103 
Conn. 226. 

18. III.—In re Lynch, 207 IlI.App 
165. 

19. S.D.—In re Barnes' Estate, 235 
N.W. 701, 58 S.D. 295. 

20. Colo.—Brown v. Stair, 136 P. 
1003, 25 Colo.App. 140. 

21. Iowa.—Ontjes v. McNider, 256 
N.W. 277, 218 Iowa 1356. 

22. N.Y.—In re Schorer's Estate, 5 
N.E.2d 806, 272 N.Y. 247, affirming 
289 N.Y.S. 911, 248 App.Div. 666, 
affirming 277 N.Y.S. .677, 154 Misc. 
198. 

23. Ala.—Keith & Wilkinson v. For¬ 
sythe, 151 So. 60, 227 Ala. 555. 

N.Y.—Neudedker v. Kdhlberg, 81 N. 
Y. 296. 

Wis.—In re Beyer's Estate, 200 N.W. 
772, 185 Wis. 22. 

24. Wis.—In re Maurer's Estate, 291 
N.W. 764* *394 Wis. 601- 

25. Iowa.—-Ontjes v. McNider, 256 
N.W. 277, 318 Iowa 1356. 

26L Colo.—Corning v. Ryan, 3 Colo- 
525. 

27. lit—In re Marshall's Estate, 220 
lit App. 141. 

28. lit—In re ’ Cleveland's Estate, 
239 IiLApp. 157. 
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Statutes granting the right of appeal vary in the 
several jurisdictions; and under some statutes, any 
person who may consider himself aggrieved by an 
adjudication of the validity of a claim contested in 
the probate court may appeal, 29 in which case it is 
not necessary that appellant should be a party of 
record to the proceedings in the probate court. 20 
Under such statutes heirs or distributees are par¬ 
ties interested in the allowance of claims and are 
entitled to appeal 31 in their own names, 32 although 
not parties to the record. 33 Under some statutes, 
however, the executor or administrator alone repre¬ 
sents the estate with respect to creditors, 34 and the 
heirs are not entitled to an appeal with respect to 
the allowance of a claim, 35 but when so provided by 
statute heirs may appeal if the representative de¬ 
clines to do so, 36 in which case the heirs are enti¬ 
tled to control the proceedings without interference 
from the representative, 37 and it is not necessary 
that the appeal be taken in the name of the repre¬ 
sentative. 38 Where, in the case of claims presented 
by the representative the court appoints some per¬ 
son to defend the action in the probate court, the 
estate may appeal, through the person appointed, 
from an allowance of the claim. 39 

On an appeal by a creditor from a disallowance of 
his claim the representative is the only necessary 
defendant in error and other creditors need not be 
made parties; 40 but if it appears that another per¬ 
son is jointly liable by contract with decedent on 
the claim presented such person may be made a 
party. 41 Where, after disallowance in the probate 


court, the claim is assigned, the court may permit 
the assignee to be substituted as claimant on the ap¬ 
peal. 42 

d. Time for Appeal 

Ordinarily the appeal must be taken within the time 
prescribed by statute. 

Ordinarily, an appeal from the allowance or dis¬ 
allowance of a contested claim must be taken within 
the time prescribed by statute, 43 and if the appeal 
is not taken within the time limited it may be dis¬ 
missed on motion. 44 Where the time allowed for 
taking an appeal had expired, an amendment to the 
judgment against an administrator, by inserting 
merely words which the statute would have read in¬ 
to the judgment, did not revive the time so as to 
renew the right of appeal. 45 The order allowing the 
appeal may be madt after the time limited by the 
statute if the application for the order was made 
before the expiration of this period and appellant 
was without fault in making and prosecuting it. 46 

Time for appeal from the allowance or disallow¬ 
ance of a claim generally is considered supra § 
433 d. 

e. Proceedings for Appeal G-eneraJly 

An appeal must be taken in the manner prescribed 
by statute. 

An appeal from the determination of the validity 
of a contested claim must be taken in the manner 
prescribed by statute. 47 In accordance with the 
governing statute, the appeal is to be taken in the 


29. Tex.—Rainbolt v. Gray, Civ. 
App., 230 S.W. 229. 

24 C.J. p 411 note 51. 

Executor as aggrieved party 

Under statute giving right of ap¬ 
peal only to such parties as are ag¬ 
grieved by the definitive sentence or 
decree of any orphans’ court, an 
executor has no‘ standing to take an 
appeal unless he is surcharged or 
ordered to make distribution of 
amount in excess of the amount ad¬ 
mitted to be due the estate.—In re 
Kennedy’s Estate, 194 A. 901, 328 Pa. 
193. 

30. Tex.—Rainbolt v. Gray, Civ. 
App., 230 S.W. 229. 

24 C.J. p 411 note 52. 

31. Mo.—McCormick v. Groh, App., 
198 S.W. 445. 

24 C.J. p 411 note 53. 

32. Ill.—Pftrshing v. Falsh, 87 Ill. 
260. 

Iowa.—Burns v. Keas, 20 Iowa 1$. 

33. Mo.—Murphy v. Murphy, 2 Mo. 
App. 156. 

34. Ark.—Hall v. Rutherford, 117 
S.W. 548, 89 Ark. 553. 


Right of creditor generally to appeal 
see Appeal and Error § lSS. 

Right of executor or administrator 
generally to appeal see Appeal and 
Error § 193. 

35. Ark.—Hall v. Rutherford, supra. 
24 C.J. p 4X1 note 57. 

36. Minn.—In re Osbon’s Estate, 228 
N.W. 551, 179 Minn. 133. 

24 C.J. p 411 note 58. 

Construction of statute 

The right of heirs under this stat¬ 
ute must be liberally construed.—In 
re Osbon’s Estate, 228 N.W. 551, 179 
Minn. 133. 

Statement of refusal by executor’s 
attorney 

Statement of executor’s attorney 
that executor would not appeal from 
allowance of claim in probate court 
was held sufficient to permit appeal 
by heirs.—In re Osbon’s Estate, su¬ 
pra. 

37. Mich.—King v. Ingham Cir. 
Judge, 37 N.W. 50, 69 Mich. 84. 

Minn.—O’Brien v. Murphy, 162 N.W. 
356, 136 Minn. 327. 
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38. Minn.—In re Osbon’s Estate, 
228 N.W. 551, 179 Minn. 133. 

39. Ill.—Bassett v. Noble, 15 Ill. 
App. 360. 

40. Ala.—Huntsville Branch Bank 
v. Steele, 10 Ala. 915. 

41. Ind.—Claypool v. Gish, 9 N.E. 
382, 108 Ind. 424. 

42. Neb.—Harman v. Harman, 87 N. 
W. 177, 62 Neb. 452. 

43. Neb—Baacke v. Dredla, 77 N.W. 
341, 57 Neb. 92. 

24 C.J. p 412 note 70. 

44. Neb.—Baacke v. Dredla, supra. 
24 C.J. p 412 note 71. 

45. Idaho.—McElroy v. Whitney, 133 
P. 118, 24 Idaho 210. 

46. Iowa.—Burns v. Keas, 20 Iowa 
16. 

47. Ind.—McIntosh v. Lochamier’s 
Estate, 10 N.E.2d 445, 194 Ind.App. 
149—Zeigler v. Board of Finance 
of Fountain County, App., 179 N. 
E. 572—Mid West Mortgage & 
Bond Co. v. Scott, 141 N.E. 228, 80 
Ind.App. 5 42. 

24 C.J. p 412 note 86. 
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samr mamu r iK from a justice uf the 

p* i J ^ nr in the -.tine m,inner a< ac^mns are enm- 
niLiicifl in th< cmsrf when* tin appeal is heani, 4:f 
nr on a c.im ami tt It * I b\ the '-urrmr.ite a* 

m- an appeal m an nrdman action. :,n When* a 
probate decree mchuled bnth nf claimant's demands 
and recihd the alb a\. nice (it an appeal therttrum, 
and th»* c(«st bond gi\t*n recited the amount of the* 
tun cJainN in the aggregate as the* amount litigat¬ 
ed, an object inn that the appeal was from separate 
probate decrees, and that only one was appealed 
from, cannot be sustained . 51 Tn the absence of a 
statutory requirement, the representative may ap¬ 
peal from an allowance without the permission of 
the court . 52 Where the statute provides that the 
affidavit for appeal shall be made by “the party ag¬ 
grieved, his agent or attorney," it is unnecessary 
that an affidavit by an attorney should show why he 
makes it. 53 

Order allowing appeal. An order directing that 
notice of appeal from a probate decree allowing a 
claim be served on the administrator by delivering 
to him a certified copy of the order and application 
for the appeal, and by serving notice of hearing 
thereof, is a sufficient order allowing the appeal, al¬ 
though it does not so state in terms. 54 

f. tfotice 

Ordinarily, notice of appeal must be given In ac¬ 
cordance with the requirements of the statute. 

Although in some jurisdictions no notice of ap¬ 
peal has been held to be required, 55 ordinarily, no¬ 
tice of appeal from the determination of the validi¬ 
ty of a disputed claim must be given in accordance 


with the requirements of the statute. 56 Under a 
statute requiring notice of appeal to be served on 
the adverse party, notice need not be served on the 
executor wh«j did in*t oppose the claim in the pro¬ 
bate court, 5 * and notice need he served only on those 
parties who eontt sted the claim in the probate 
court, 5 '' but under such a statute where the heir has 
appeared and contested the claim service on the ad- 
mini>trator is not sufficient, 59 and on a special ap¬ 
pearance of the heir the appeal will be dismissed. 60 
On an appeal by claimant from a rejection of his 
claim, process need only be issued to, and served on, 
the representative who is the nominal party to the 
record, and other persons interested in the estate 
must take notice of such service. 61 That the no¬ 
tice of appeal states more than is necessary is not 
a reason for dismissal of the appeal. 62 An appeal 
by some of the creditors from a judgment dismiss¬ 
ing all claims cannot be dismissed because of failure 
to serve notice of the appeal on other claimants 
whose claims were not of sufficient amount to give 
them the right to appeal. 63 

g. Bond 

Ordinarily, the appellant must give a bond conform¬ 
ing to statutory requirements or the appeal will be 
subject to dismissal. 

On appeal from judgments of the probate court 
on a contested claim, appellant is ordinarily required 
by statute to give a bond 64 conforming to the statu¬ 
tory requirements, 65 which must be approved 66 and 
filed within the time prescribed by the statute. 67 On 
an appeal by a creditor from a disallowance of his 
claim the bond properly runs to the representative. 68 


48. Ill.—In re Boening’s Estate, 274 
III. App. 434—Pence v. Pettett, 211 
Ill.App. 5*8 
24 C.J. p 413 note 87. 

49b Iowa.—Voorhies v. Eubank, 6 
Iowa 374. 

50. N.Y.—Matter of Sherwood, 78 
N.Y.S. 188, 75 App.Div. 312—Mat¬ 
ter of Sunderlin, 23 N.Y.S. 648, 68 
Hun 468. 

51. N.M.—Gillett v. Chavez, 78 P. 
68, 13 N.M. 363. 

SO. Iowa.—In re Nicholson's Estate, 
300 N.W. 332, 230 Iowa 1191— 
Mortenaon v. Kfludaon, X76 N.W. 
392, 189 Iowa 379. 

JLppoal at expense of estate 

Whether executrix, who sought to 
sset aside an order allowing claims 
against estate, should have been au¬ 
thorized to appeal from unsatisfac¬ 
tory judgment at expense of estate, 
was for trial court’s discretion.—In 
re Nicholson’s Estate, 800 N.W. 2*2, 
330 Iowa 1191. 

98* Ark.—Perrin v. Liner, 195 S.W. 
255, 129 Ark. 242. 


54. Mich.—Pruden v. Clark, 111 N. 
W. 853, 148 Mich. 163. 

55. Tex.—Glenn v. Kimbrough, 8 S. 
W. 81, 70 Tex. 14 7—Rainbolt v. 
Gray, Civ.App., 230 S.W. 229. 

5fi. Minn.—In re Nelson's Estate, 
262 N.W. 145. 195 Minn. 144—In re 
Dean’s Estate, 230 N.W, 584, 180 
Minn. 195, 

Notice held sufficient 

Minn.—In re Devenney’s Estate, 256 
N.W. 104, 192 Minn. 265. 

57. Minn.—In re Nelson's Estate, 
282 N.W. 145, 195 Minn. 144. 

5E Minn,—In re Nelson's Estate, 
supra. 

S&s Minn.—In re Dean’s Estate, 2*0 
N.W. 584, 180 Minn. 195. 

6CX Minn.—In re Dean's Estate, su- j 
pra. 

61. Wis.—In re Koch, 134 N.W. 663, 
148 Wis. 548. 

24 C.J. p 412 note 84. 

63. Or.—In re Mead’s Estate, 26 P. 
2d 1103, 145 Or. 150. 
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63. Wash.—In re Ennis, 165 P. 119, 
96 Wash. 352. 

64. Ind.—McIntosh v. Lochamier's 
Estate, 10 N.E.2d 445, 104 Ind. 
App. 149. 

24 C.J. p 413 note 97. 

65. Tex.—Zamora v. Garza, Civ 
App., U7 S.W.2d 160. 

Signature of surety 
VVhere bond given for appeal to 
district court from county court’s or¬ 
der allowing a claim against an es¬ 
tate was not signed by any surety as 
required by statute, purported bond 
was not an appeal bond, and district 
court did not acquire jurisdiction.— 
Zamora v. Garza, supra. 

Hi-—Hepner v. Hepner, 112 III. 
App. 598. 

Mlch^—Bartlett v. Wayne Cir. Judge, 
95 N.W. 721, 133 Mich. 604. 

©7. Ind.—McIntosh v. Lochamier’s 
Estate* 10 N.E,3d 445, 104 Ind.App. 
149. 

24 C.J. p 413 note 99. 

66. Mich.—Daniels v, Stevens, 27 N. 
W. 1, 60 Mich. 219. 
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Where the bond required by statute is not given, the 
appeal is subject to dismissal; 69 but if the bond is 
defective the appeal should not be dismissed abso¬ 
lute^ in the first instance, but conditionally, in case j 
a new or amended bond is not filed within a reason¬ 
able time to be fixed by the court." 0 If the bond is 
a jurisdictional prerequisite under the statute, it is 
not waived by failure of appellee to file a motion for 
dismissal. 71 Under some statutes the personal rep¬ 
resentative, 72 or a person appointed to defend 
against a demand of the personal representative, 73 
may appeal without giving a bond. Where a su¬ 
persedeas bond is not filed, a judgment allowing a 
claim is not superseded, 74 but the appeal may be 
taken without the supersedeas bond when so pro¬ 
vided by statute. 15 The fact that legatees apply for 
distribution pending their appeal without a super¬ 
sedeas bond and receive funds admitted to be due 
by the executor does not bar their right of appeal. 76 

h. Record 

The transcript of the record must show all the pro¬ 
ceedings and contain all the evidence, and it must he 
filed within the time allowed therefor by statute. 

The transcript of the record must show all the 
proceedings in the probate court and contain all the 
evidence, 77 and it must be filed within the time al¬ 
lowed therefor by statute. 78 Where a record shows 
that an appeal from an allowance against an estate 
was prayed for and granted to administrators sev¬ 
erally or jointly, it is immaterial that only one of 
the administrators perfected the appeal. 79 The cir¬ 
cuit court in Oregon acquires jurisdiction of the ap¬ 
peal by the filing of the original pleadings and oth¬ 
er documents pertaining to matters involved on ap¬ 
peal, 80 and it is not necessary to certify the tran¬ 
script of testimony. 81 In accordance with a stat¬ 
ute defining the jurisdiction of the superior and su¬ 


preme court in Rhode Island, it has been held that 
where, after disallowance of a claim by the probate 
court, a paper was filed stipulating the facts, signed 
j by counsel but not authenticated, it could not be con¬ 
sidered by the superior court for any purpose, since 
it was not a certified transcript, and if it was con¬ 
sidered as an agreed statement of facts, the juris¬ 
diction passed to the supreme court. 82 

i. Pleadings 

(1) In general 

(2) Amendments 

(1) In General 

Usually, no formal pleadings or technical forms for 
framing the issues are necessary. 

Usually, in accordance with statutory provisions, 
no formal pleadings are necessary, 83 unless required 
by the court, 84 and no technical form for framing 
the issues is necessary, the only requirement being 
that the nature of the controversy shall clearly ap¬ 
pear. 85 Where written pleadings are not required 
in the probate court and the trial is de novo in the 
appellate court, no written pleadings are required 
therein. 86 An issuable fact not pleaded in the con¬ 
test of a claim in the probate court or court sitting 
in probate may be pleaded on appeal to an inter¬ 
mediate appellate court if the identity of the cause 
of action is preserved in the petition. 87 An affidavit 
that the appeal is not vexatious may be sworn to by 
the attorney when expressly authorized by statute. 88 

Pleadings on an appeal from the allowance or re¬ 
jection of a claim generally are considered supra § 
433 i. 

(2) Amendments 

Ordinarily, an amendment may be permitted if the 
claim or the cause of action is not changed. 


69. Ill.—People v. Harrigan’s Es¬ 
tate. 128 N.E. 334, 294 Ill. 171. 

Ind.—McIntosh v. Lochamier’s Es- 
10 N.E.2d 445, 104 Ind.App. 

149. 

24. C.J. p 413 note 2. 

70. Mich.—King- v.- Ingham Cir. 
Judge, 37 N.W. 50, 69 Mich. 84. 

71- Ind.—McIntosh v. Lochamier’s 
Estate, 10 N.E.2d 445, 104 Ind.App. 
149. 

72. Mo.—McCormick v. Groh, App., 
198 S.W. 445. 

24 C.J. p 413 note 4. 

73. Mo.—Smith v. Smith, 110 S.W. 
662, 131 Mo.App. 201. 

74. Ark.—Hord v. Manners, 10 S. 
W.2d 35, 178 Ark. 63. 

75. Ark.—Hord v. Manners, supra. 

76. Ark.—Hord v. Manners, supra. 


77. N.J.—In re Rubin’s Estate, 187 
A. 913, 120 N.J.Eq. 554. 

24 C.J. p 413 note 92. 

Effect of failure to include testimony 
Where appellant does not include 
a transcript of the testimony in the 
record, the court will assume that 
the evidence supported the order ap¬ 
pealed from. 

Ill.—In re Murray’s Estate, 33 N.E. 

2d 903, 310 Ill.App. 121. 

La.—In re Labauve, 1 S«. 830, 39 La. 
Ann. 388. 

N.J.—In re Rubin's Estate, 187 A. 
913, 120 N.J.Eq. 554. 

78. Ind.—Wilt v. Martinsville First 
Nat. Bank, 114 N.E. 91, 64 Ind. 
App. 649. 

79. Ill.—Kolb v. Stephens, 176 Ill. 
App. 391. 

80. Or.—In re Mead’s Estate, 26 P. 
2d 1103, 145 Or. 150. 
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81. Or.—In re Mead’s Estate, supra. 

82. R.I.—Whitford, Bartlett & Co. v. 
Townsend, 79 A. 960, 32 R.I. 392. 

83. Tex.—Henry v. Bell, Civ.App., 48 
S.W.2d 749. 

24 C.J. p 414 note 14. 

84. Minn.—In re Savage, 170 N.W. 
585, 141 Minn, 346. 

Neb.—Fitzgerald v. Union Sav. Bank, 
90 N.W. 994, 65 Neb. 97. 

85. Iowa.—Drake v. McGee, 161 N. 
W. 84, 178 Iowa 1345. 

Mich.—King v. Brewer, 80 N.W. 238, 
121 Mich. 339—Comstock v. Smith, 
26 Mich. 306. 

86. Ill.—In re Jackson's Estate, 21 
N.E.2d 732, 300 Ill.App. 566. 

87. Neb.—Weideman v. Peterson’s 
Estate, 261 N.W. 150, 129 Neb. 74. 

88. Ark.—Rogers’ Estate v. Hardin, 
143 S.W.2d 544, 201 Ark. L 
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Ordinarily, the statement of claims may be amend¬ 
ed on appeal, where this fines not change the caii^c 
of action, S9 bm the court in which an appt.tl is* 
pending cammr allow an amendment to the original 
claim adding entirely new items or raising a new 
caus'e of action. 9 ' 1 

j. Objections and Exceptions 

A* a general rule, an objection not made by a party 
to the proceeding in the probate court cannot be urged 
by him for the flrat time on appeal. The objection 
must be made in such a manner as to preserve it for 
consideration by the appellate court. 

As a general rule, an objection which was not 
made by a party to the proceedings in the probate 
court or other court sitting in probate cannot be 
urged by him for the first time on appeal to the 
court exercising only appellate jurisdiction, 91 but it 
will be considered as waived, 92 unless the objection 
is one which the representative has no right to 
waive. 93 In the case of an heir appealing from the 
allowance of a claim where the representative re¬ 
fuses to appeal, it is not necessary, to sustain his 
•right of appeal, that the act of the probate court in 
allowing the claim should have been objected to. 94 
The objection must be made in such a manner as 
to preserve it for consideration by the appellate 
court, 95 and where no exceptions are saved from a 
ruling it cannot be presented on appeal. 96 To estab¬ 


lish error in a ruling excluding evidence, the ap¬ 
pellant must show that an offer to prove was made, 
that the court refused to permit the introduction of 
the evidence and that an exception to the ruling of 
the court was taken. 97 Where the objection is the 
refusal of the court to permit claimant to testify 
on the grounds of incompetency a bill of exceptions 
showing that the ruling of the court was objected 
and excepted to is sufficient without stating the tes¬ 
timony which would have been given, 98 but it has 
also been held that an objection to the exclusion of 
testimony by claimant is not available where the bill 
of exceptions does not disclose the nature of the 
testimony. 99 

k. Hearing and Determination 

The issues on appeal must be the same as fn the 
probate court, and only matters presented by the appeal 
will be considered. The presumption is in favor of the 
propriety of the proceedings in the probate court and 
its rulings or findings will not be reversed in the absence 
of manifest error. In a number of jurisdictions the 
case is tried de novo on appeal. 

The issues on appeal must be the same as in the 
probate court, 1 and claimant cannot base his right to 
recover on a theory different from, and inconsist¬ 
ent with, that asserted in the court below; 2 nor can 
he present a new and different claim, 3 or enlarge 
his claim by including new items. 4 A fortiori, 


89. Kan.—In re Hutchison's Estate, 
99 P.2d 992. 151 Kan. 333. 

Mo.—Stanton v. Edman, App., 28 S. 
W.2d 425. 

Wis.—Klukas v. Linderman, 179 X. 

W. 511, 172 Wis. 38S. 

24 C.J. p 414 note 10. 

93. Ill.—Williams v. Frederick’s Es¬ 
tate, 7 N.E. 2d 3$4, 2S9 Ill.App. 410 
—Cairo Meal & Cake Co. v. Brig¬ 
ham’s Estate. 258 Ill.App. 510. 
Mich.—Goodrich v. Emma L. Hub¬ 
bard’s Estate, 206 N.W. 480, 233 
Mich. 346. 

24 C.J. p 414 note 11. 

Aman Ament not stating* new cause of 
action 

Where original claim against es¬ 
tate was not based solely on dece¬ 
dent's statutory liability as a direc¬ 
tor. but claim was also based on de¬ 
cedent’s guaranty, appellate court’s 
judgment that amendment of claim 
In circuit court regarding guaranty 
stated a different cause of action 
from that stated in probate court 
and was improper was held error.— 
Arthur A. Marer A Co. v„ Wolford’s 
Estate, 194 N.E. 517, 359 I1L 240, re¬ 
versing 273 Ill.App. 305. 

91* Ala.—Turley v. Hazelwood, 174 
So. 616, 234 Ala. 186. 

Cal. —In re Gartland’s Estate, 299 P. 

757, 114 CaLApp, 269. 

Colo.—Lowell’s Estate v. Arnett, 90 
P.2d 957, 164 Colo. 343. 


Conn.—Foley v. Coggins' Estate, 183 

A. 25, 121 Conn. 97. 

Iowa.—Joy v. Woodbury County Sav. 

Bank, 286 N.W. 443, 226 Iowa 1251. 
Or.—In re Anderson's Estate, 71 P. 

2d 1013, 157 Or. 365. 

Pa.—In re Kaufmann’s Estate, 141 A. 

S52. 293 Pa. 73. 
j 24 C.J. p 413 note 6. 

Limitations 

The defense of limitations is un¬ 
available on appeal to the supreme 
court, where it was not made in the 
probate court and was not assigned 
as a reason in support of the appeal 
to the circuit court.—In re Mc- 
Louth’s Estate, 287 N.W. 477, 290 
Mich. 311, certiorari granted U. S. 
v. Shaw, 60 S.Ct. 383, 308 U.S. 548, 
84 L.Ed. 461, and reversed on other 
grounds 60 S.Ct. 659, 309 U.S. 495, 
84 L.Ed. 888. 

Objection to variance 

(1) The administrator must file 
an affidavit of surprise or complain 
of a variance between the demand 
and proof at the time proof is offered 
for the objection to be available.— 
Bunton v. Newell, Mo.App., 239 S.W. 
1096. 

(2) Defendant, not objecting In cir¬ 
cuit court that amended statement 
was departure from claim in probate 
court, cannot make point on appeal. 
—Courtney’s Estate v. Lanznar’s Es¬ 
tate, Mo. App., 296 S.W. 269. 
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92. Kan.—Dubbs v. Haworth, 171 P. 
624, 102 Kan. $03. 

24 C.J. p 413 note 7. 

93. Cal.—Reay v. Heazelton, 60 P. 
977, 128 Cal. 335. 

94. Wis.—Groner v. Hield, 22 Wis. 
200 . 

95. Mo.—Warren v. Davis, App., 97 
S.W.2d 159. 

98. Mo.—Amos v. Wetzel, 133 S.W. 
2d 361. 

Pa.—In re Burke’s Estate, 139 A. 865, 
291 Pa. 223. 

97. Ind.—Rodebaugh v. Rodebaugh, 
154 N.E. 699, 85 Ind.App. 545. 

90. Ind.—La Chance v. Ballard’s Es¬ 
tate, 20 N.E.2d 201, 106 Ind.App. 
397. 

99. Colo.—Parker v. Hilliard, 102 P. 
2d 734, 106 Colo. 187. 

1. Neb.—W eideman v. Peterson’s 
Estate, 261 N.W. 150, 129 Neb. 74. 

24 C.J. p 414 note 17. 

2. Mo.—Sandwich Mfg. Co. v. Bogie, 
298 S.W. 56, 317 Mo. 972. 

24 C.J. p 415 note 18. 

3. Mich.—Luizzi v. Brady, 103 N. 
W. 574, 140 Mich. 73. 

24 C.J, p 415 note 19. 

4. Mich.—Luizzi v. Brady, supra. 

24 C.J. p 415 note 20. 
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claims not presented to the commissioners in the 
probate court cannot be considered on an appeal 
from an allowance of other claims. 5 A notice of 
appeal that the residuary legatee appeals from the 
order allowing the claim does not restrict the ap¬ 
peal to the consideration of the part of the order 
allowing a certain sum, or prevent any review of 
that part disallowing a portion of the claim. 6 Only 
matters presented by the appeal will be considered, 7 
and the appellate court cannot pass on matters which 
the lower court was without jurisdiction to deter¬ 
mine. 8 Errors for which the complaining party is 
responsible, 9 or errors which he has waived, 10 can¬ 


§ 455 

not be considered. A contention that the judge was 
without power to make a decree with relation to 
certain claims may be presented on appeal. 11 

The presumption is in favor of the propriety of 
the proceedings in the probate court, 12 and a recital 
in a judgment allowing a claim that the case came 
on for trial by agreement of the parties is conclu¬ 
sive on appeal. 12 The action of the probate court 
will not be interfered with unless it is manifest that 
there was error 14 which was prejudicial to the com¬ 
plaining party. 15 Thus, ordinarily, the reviewing 
court will not reverse the lower court’s findings of 
fact supported by sufficient evidence, 16 or at least 


5. Mich.—Goodrich v. Emma L. 
Hubbard's Estate, 206 N.W. 480, 
233 Mich. 346—In re De Haan, 134 
N.W. 983, 169 Mich. 146. 

6. Minn.—First Unitarian Soc. v. 
Houliston, 105 N.W. 66, 96 Minn. 
342. 

7. Kan.—In re Hodge’s Estate, 92 
P.2d 37, 150 Kan. 202. 

Mo.—Rowe v. Strother, 111 S.W.2d 
93, 341 Mo. 1149. 

Or.—In re Baker’s Estate, 67 P.2d 
185, 156 Or. 256. 
partial allowance of claims 

Where claimant appealed from a 
judgment allowing his claims in part, 
but the estate did not appeal from 
the allowance, and it was not 
claimed that one of the claims al¬ 
lowed was unjust, the court proper¬ 
ly allowed such claim to stand as a 
part of the verdict and judgment in 
the case.—Abel v. Roosenraad, 138 
N.W. 325, 173 Mich. 93. 

Determination of rejected claims on 
executor’s appeal 

Where creditors whose claims have 
been rejected failed to appeal, the 
judgment appealed from will not be 
disturbed at the instance of the ex¬ 
ecutor, whose appeal does not bring 
up their cases.—Henderson's Succes¬ 
sion, 36 So. 904, 113 La. 101. 

S. W.Va.—In re Brown’s Estate, 16 
S.E.2d 801. 

Construction of deed 

Where claimant who filed a claim 
against an estate brought into hear¬ 
ing before commissioner of accounts 
a deed showing that claimant was 
indebted to decedent, construction of 
deed was a “judicial question’’ be¬ 
yond commissioner’s or county 
court’s jurisdiction and within ju¬ 
risdiction of courts possessing gen¬ 
eral judicial powers in a proper suit 
raising the question, and a writ of 
error to county court's ruling on 
commissioner’s report did not confer 
jurisdiction on circuit court to pass 
on matters involving construction 
of deed which neither commissioner 
nor county court had power to con¬ 
sider.—In re Brown’s Estate, supra. 


9. Miss.—Ellis v. Berry, 110 So. 
211, 145 Miss. 652. 

10. Miss.—Ellis v. Berry, supra. 

11- Mass.—Potter v. Mullaney, 17 
N.E.2d 691, 301 Mass. 497. 

12. Colo.—In re Macky’s Estate, 191 
P. 106, 68 Colo. 556. 

N.Y.—In re Potts’ Estate, 209 N.Y. 
S. 655, 213 App.Div. 59, affirming, 
205 N.Y.S. 797, 123 Misc. 346. and 
appeal dismissed 150 N.E 533, 241 
N.Y. 510, affirmed 150 N.E. 568, 241 
N.Y. 593. 

Tex.—Markward v. Murrah, Civ.App., 
136 S.W.2d 649, error granted. 

24 C.J. p 415 note 22. 

Order treated as judgment of non¬ 
suit 

On appeal from order rejecting 
claim against decedent’s estate, 
where executrix had moved for non¬ 
suit, supreme court treated lower 
court’s order as a judgment of invol¬ 
untary nonsuit, notwithstanding or¬ 
der rejecting claim recited that it 
had nfct been proved by sufficient 
evidence.—In re Herdman's Estate, 
Or., 119 P.2d 277. 

13. Mo.—Hyde v. Honiter, 158 S.W. 
83, 175 Mo.App. 583. 

14. Cal.—In re Prather's Estate, 191 
P. 521, 183 Cal. 314. 

Iowa.—In re Green’s Estate, 288 N. 
W. 881, 227 Iowa 702—Griffiths v. 
Smith, 183 N.W. 600, 191 Iowa 862. 
Mass.—Potter v. Mullaney, 17 N.E. 

2d 691, 301 Mass. 497. 

Minn.—In re Cooke’s Estate, 298 N. 
W. 571—In re Cooke's Estate, 298 
N.W. 572. 

Pa.—In re Stnckler's Estate, 5 A.2d 
379, 334 Pa. 129. 

24 C.J. I 415 note 24. 

15* Ind.—Offenbacker v. Offenback- 
er, 187 N.E. 903, 98 Ind.App. 689 
—Rocap v. Blackwell, 153 N.E. 515, 
79 Ind.App. 232. 

Iowa.—Shoberg v. Rock, 298 N.W. 
834, 230 Iowa 832—In re Green's 
Estate, 2SS N.W. 881, 227 Iowa 702 
—In re Gensicke’s Estate, 237 N. 
W. 333—Wilson v. Else, 216 N.W. 
33, 204 Iowa 857. 
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Minn.—In re Sickmann’s Estate, 289 
N.W. 832, 207 Minn. 63. 

Mo.—Tarlton v. Johnson, App., 138 
S.W.2d 49. 

Ohio.—In re Roberts’ Estate, 38 N. 

E.2d 427, 68 Ohio App. 97. 

24 C.J. p 415 note 25. 

Technical error will he disregard¬ 
ed where, on claimant’s appeal, the 
record fails to show sufficient evi¬ 
dence to support the claim.—In re 
Burt, 8 N.Y.S.2d 745, 255 App.Div. 
1030. 

Admission of incompetent evidence 

The appellate court will not re¬ 
verse for the admission of incompe¬ 
tent evidence if there is other com¬ 
petent evidence in the record suffi¬ 
cient to support the finding of the 
court.—In re Jackson's Estate, 21 N. 
E.2d 792, 300 Ill.App. 566—In Te 

Schriver’s Estate, 7 N.E.2d 611, 289 
Ill.App. 581. 

Form of issue 

The form in which issue was raised 
on claim against estate was held im¬ 
material, where matter was fully 
litigated and all parties were repre¬ 
sented.—In re Patterson's Estate, 
230 N.W. 137, 201 Wis. 362. 

Slight irregularities in proceedings 
Although probate proceedings were 
somewhat out of the ordinary, su¬ 
preme court disposed of case on its 
merits where trial court had juris¬ 
diction of parties and property and 
no apparent reason for not so dis¬ 
posing of case existed.—In re On- 
stot’s Estate, 277 N.W. 563, 224 Iowa 
520. 

16. Ariz.—Leggett v. Wardenburg, 
85 P.2d 989, 53 Ariz. 105. 

Colo.—In re Larson’s Estate, 113 P. 
2d 686—In re Sabin's Estate, 80 
P.2d 950, 102 Colo. 468—Gavin v. 
Kniffen, 261 P. 6, 82 Colo. 448— 
Hathaway v. Bottenfield, 215 P. 
864, 73 Colo. 356. 

Ill.—Marble v. Marble’s Estate, 136 
N.E. 589, 304 Ill. 229, affirming 223 
Ill.App. 524—In re Burke's Estate, 
25 N.E.2d 99, 303 Ill.App. 235. 

Ind.—In re Gockel’s Estate, 6 N.E. 

2d 730, 103 Ind.App. 541. 

Iowa.—In re Nicholson's Estate' ‘300 
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u \\ : il licOinl cfri. i! wisjrV ?•» th« fir.ilimrs 1, .il- 
tfinish, if tin. iirhrt it i-il>. thi 

Lite cinin in;i> m iki it- uv\ii ib :• rniisi.^tiur* Th*. 
ciiiirt will riv«r-t f«.r i rn*r jircjinhcial tr* 
hintt 1 *® nrul .& jiyfenitm *»r tinriim' unsii i ;.nr , « *1 5i> 
th** nu knee \ull t »t he* nr, wberu the 

reifh'u i* nti n *!< m«\r« hearing, the rcvit wins o«iirt 
will pitrM! th« tf inline: if, .ilthoiiifh >iiH*<rrt."iI by 
some t\nkner, the Lvuleiice is not c jn-nlcrul to lie 


citsuf sfc.it plaintiff shall h.»vc anil recover a par¬ 
ticular .irr.niint fmm the administrator instead of 
nivr-.U .iftljwlifiur that the aflministrator paid the 
; t ir. isnt in due course lieu! not he reversed, but may 
he on lend corrected on remittitur,-” and a jucltf- 
nur '‘attaining a claim, which is improper only be- 
car-e it «*r«lers execution to is^ue, may be corrected 
mi a[j.eal- :n 

In a number of jurisdictions on appeal from a 


-ufficiiTi !.- 1 


A judgment which is erroneous in re- ■ judgment of a probate court the case is tried de 


y VV. ".I-* 21" I»wn 1191—In r» t Pa.—In is* S*rii i klpr , » E-*.ate. 1^5 A | 
IloHnikC 1 *. E-tfitH, _■!• a SAW '*7. j3n > 111. 22* Pa 1 l.’i. ! 

I * Wit 7 Is—In pi* I)» hni'f^ E**taf *» WM^iwg y gf •uditina Jodfc ] 

XW. 6.*6, 2 1 .' 1 Icu a 4f«n—In r»* j th« of th.* auditing judpr*' 

IiH'i-hN K-tat**, 2" X \Y. ss;, 227 Wl j* n(l ^ r , v »*r^d !ia<«a on &uf- 
li'wa T 1 *——In iv Srhulhrurk'* Em- ilnt**il • wdi-rn’t* in th*» abiuius. 1 of 
tatP. 2"7 N \V. 5, 224 Town JSSH —, naimf* error. 

In re Anderson's E-tat**, 23H X W. l\- t .—in iv Mooney's Estate 194 A 
1S3, 216 Towi 11*17 — 1 'hamherlnin 493 . 22s p l4 . 27.1—In n* Cop*>1'indV 

v. Fay. 216 SAW 7W». 203 Iowa 662. Estate, tfisi A 367, 313 Pa. 23—In 

Mich — n**zniHr \. Reamer. 27S NWJ r ,. Mam' Estate. 13 A.2d 363, 111 

6M«, 243 Mn B h 345—In p- Muy’«= r.i.Suppp. 479—In iv Cappui'Cio's 

Estate 271 X W. 31!» 279 Mich. 53.; E«=tatf\ 1S1 .V. SRS. 12» ra. Super. 

Minn—Tn re Superior's Estate, 3»»ft : 53—In re Scott's Estate. 167 A. 234. 

XW. .193 j ifi9 I'a.Supcr. 513—In re Mirley’^ 

Mt, —Wit to v. Smith, App.. 152 &W.| Estate. 23 I'a Dint. & Co. 245—In 

2d 661—Tarlton v. Jnhnson, App.. ■ F e MaeAl lister's E-tatr, 26 PS-DIst. 

138 S\V.2d 49—Aldridge v. Shel -1 & Co. 267—In re O’Keefe's Estate, 

ton's Estate, App., 56 SAV.2d 393 1 23 Pa.Diet. & Co. 53*—In re Blum- 

—Miller v. Hlchardson. App., 56 S. berg'ii E-state, 19 Po-Diat. & Co 

\V.2d 614. 3S3, affirmed 175 A. 741, 115 Pa. 

X.K.—Ls-mlre v. Haley, 19 A.2d 436. Super. 310—In re Ruetsuhlin'ri Es- 

Or.—In re Swank's Estate, 97 F.2d tat* 1 , 19 Pa.Dist. & Co. 45—In re 

725, 163 Or. 367—In re Steele's Ea- Tarlo's Estate, Xo. 1, IS Pa-Dlst & 

tate, 52 P.2d 307, 152 Or. 49—In re Co. 21*8—In re Roch's Estate, 16 

Thompson’ci Estate. 29S P. 907. 136 Pa.Dist. St Co. 7fl0. 

Or. 3U. 

Pa.—In re Stnrkler's Ertate, 195 A. 

134. 328 Pa. 145—In re Wlnsmore's 
Estate, 190 A. S92. 325 Pa. 303- 
In re Petty’s Estate, 166 A 861, 

311 Pa. 372—In re Burke's Estate, 

139 A. S65. 291 Pa. 223—In re 
Schwoyer*s Estate, 136 A 798, 288 
Pa. 541—In re Leppold's Estate, 

30 A.3d 837, 145 Pa.Super. 60— 

In re Wilhide’s Estate, 99 Pa.Su- 
per. 105—Radenbach’s Estate, 52 
Pa-Super. 461—In re Kryatklew- 
lcs’s Estate, 17 Pn.DIsL A Co. 327, 
affirmed 165 A 230, 310 Fa. 298. 

Win—In re Rasmussen's Estate, 298 
NT.W, 172, 288 Win 834—In re 
Johnson's Will. 288 N.W. 290. 282 
Win 558—In re Hatton's Estate, 

888 N.W. 378, 233 Win 199. 

W.Vn—In re Brown’s Estate; 18 5. 

BL3d 801. 

Where the ease la not tried do 
north the only enaction Is whether 
there is any substantial evidence to 
support the Judgment. 

Mo.—Baker v. 8t Louis Union Trust 
On, App., 224 aw. 158. 

Or.—In re Swank's Estate, 97 P.2d 
728, 168 Or. 887—In re Thomp¬ 
son's Estate, 298 P. 807, 138 Or. 
lit 
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Findings as to notice of probate 
On appeal from order allowing 
claim against estate, reviewing court 
was bound by trial court's mixed 
finding of fact and conclusion of 
law that no notice of probate was 
given to creditors In the Spanish 
language "as required by law," and 
must assume therefrom that there 
was evidence before court, support¬ 
ing such finding, that Spanish lan¬ 
guage newspaper was published 
within the county.—In re Baesa'a 
Estate, 71 P.3d 1351, 41 N.M. 708. 
X7. Ky.—Harston v. Williams, 355 
S.W. 104, 200 Ky. 472. 

Appreciable weight 
District court's finding that one 
who filed claim against estate, based 
on note, was not the owner of the 
note, was entitled to appreciable 
weight on trial de novo in the su¬ 
preme court, but nevertheless, it was 
not binding on the supreme court— 
Ho Hen v. Staveteig, 291 N.W. 541, 
70 NJX 36. 

18 N.T.—Raymond v. Davis' Estate, 
221 N.T.S. 675, 220 App.Dlv. 480, 
reversed on other grounds 181 N.EL 
431, 248 N.T. 67, motion denied 
161 N.2L 109, 24T N.T. 577. 

18w XU.—Wolfs’ Estate v. Berko- 
vlts, 882 IlLApp. 502. 


Mn.—Smith v. Sims, App., 258 S.W. 
1032. 

Xrb.—In rr Hoyden's* Estate, 209 X. 
W. 617. 114 Neli. 726, following 
Itilnnette v. Olsen. 209 N.W. 014, 
114 Xeli. 728. 

Okl.—Westinghouse Electric & Mfg. 
Co. v. Robison, 142 P. Illi5, 42 
Okl. 754. 

Wis—In re Wiehe’s Estate, 209 N. 
W. 671, 19«i WIs. 622. 

SOL Ill.—Cummings v. Floro. 35 N. 

E.2d 92. 310 IlLApp. 697. 

Iowa.—Reichart v Downs, 2S5 N.W. 
256, 226 Iowa $«0. 

X.H.—Knox v. Perkins, 163 A 497, 
56 X.H. 66. 

N.T.—In re Daly’s Estate, 13 N.Y. 
S.2d S55. 257 App Div. 1042, af¬ 
firmed 24 N.E.2d 503. 281 N.T. 870. 
Pa.—In re Lineaweaver's Estate, 131 
A 378. 264 Pa. 384. 

Excessive unout 

In a proceeding against an estate 
on a claim for labor performed for 
deceased, where the petition asserts 
that work was performed between 
certain dates at a specific rate and 
the verdict and Judgment are for 
an amount at such rate for greater 
number of weeks than are Included 
in such time, it Is excessive to such 
extent and must be reversed.—Rou- 
den v. Heisler's Estate, Ho.App., 219 
S.W. 691. 

Affidavit as sufficient to sustain, fls- 
oxes 

On hearing on citation to exeentor 
to show cause why claim should not 
be set down for hearing, allegation 
in affidavit made by attorney for ex¬ 
ecutor that attorney for claimant 
had consented to withdrawal of claim 
was not such common-law proof as 
would sustain decree disallowing 
claim on merits.—In re Howe's Es¬ 
tate, 7 N.T.S.Sd 536, 255 App.Div. 
230. 

EL Ark.—Campbell v. Hammond, 
156 aw.2d 75. 

Ky.—Thompson v. doss. 134 &W.34 
635, 280 Ky. 720. 

9t Mont—Gauss v. Trump, 135 P. 
910, 48 Mont 92. 

saw Colo.—Stratton’s Estate v. Fln- 
atrty, 140 P. 796, 57 Colo. 418. 
Mo.—Hyde v. Honlter, 158 S.W, tl» 
175 Mo-App. 588. 
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novo, 24 but, where the probate court has rendered 
a judgment adjusting the claims against the estate 
of a deceased partner and the firm estate, under an 
agreement authorizing the rendition of a judgment 
subject to the right to appeal to the circuit court on 
the evidence taken before the referee appointed by 
the probate court, the parties on appeal to the cir¬ 
cuit court are bound by the agreement, and the cir¬ 
cuit court must dispose of the case on the evidence 
taken before the referee. 25 Where the trial on ap¬ 
peal is before a jury, questions of fact 26 and the 
credibility of witnesses 27 are for the jury’s deter¬ 
mination, but the court may direct a verdict where 
the evidence is not sufficient to justify submission to 
the jury. 28 Proper instructions should be given 29 
and improper instructions are to be refused 30 in ac¬ 
cordance with the general rules. A new trial 
should not be granted where no errors have been 
committed and the evidence is sufficient to sustain 
the jury’s verdict; 31 and a superfluous finding 
which is inconsistent with prior findings may be set 
aside by the court without granting a new trial. 32 

1. Order or Judgment 

The appellate court may give Judgment for the 


amount of the claim found to be due, and it may make 
the order which should have been made in the lower 
tribunal. When it is necessary to serve the interests 
of justice, the cause will be remanded for the taking 
of further proof. 

In accordance with statutory provisions, the ap¬ 
pellate court may give judgment for the amount of 
the claim shown to be due, 33 and it may make the 
order which, in its opinion, should have been made 
in the lower tribunal. 34 The judgment rendered in 
the appellate court is not an ordinary judgment 
against the representative on which execution may 
be issued, but is merely an allowance or disallow¬ 
ance of the claim which is certified to the probate 
court, 35 unless the statute makes other provision 
therefor. 36 Under particular statutes, the district 
court on appeal from the probate court, on over¬ 
ruling objections and determining the amount of 
the claim after trial de novo, can enter judgment on 
the claim, although it may be necessary that the 
case be remanded. 37 The judgment may classify 
the claims against the estate, 38 but it is not essen¬ 
tial to its validity that it should do so. 39 An or¬ 
der for judgment does not necessarily contain the 
exact language in which the entry of judgment 


24. Ark.—Campbell v. Hammond, 
156 S.W.2d 75- 

Ill.—Cairo Meal & Cake Co. v. Brig¬ 
ham’s Estate, 26S Ill.App. 510. 
Kan.—Jordan v. Young, 84 P.2d 970, 
148 Kan. 829. 

Minn.—In Te Stack's Estate, 204 N. 

W. 546, 164 Minn. 57. 

Mo.—Liebaart v. Hoehle’s Estate, 
App., Ill S.W.2d 925. 

N.D.—Holien v. Staveteig, 291 N.W. 

541, 70 N.D. 36. 

24 C.J. p 414 note 12. 

Tn Iowa an appeal in a probate 
matter from a decision of the court 
on an application of attorneys ask¬ 
ing compensation for extraordinary 
services rendered to the estate is not 
triable de novo.—In re Dehner’s Es¬ 
tate, 298 N.W. 656, 230 Iowa 490. 

In Oregon 

(1) On appeal to circuit court from 
order of county court rejecting claim 
against estate, case is tried de novo. 
—In re Mead's Estate, 26 P.2d 1103, 
145 Or. 150. 

(2) On appeal from order allowing 
or rejecting claim against decedent’s 
estate, supreme court does not try 
the case de novo as in equity pro¬ 
ceedings.—In re Swank's Estate, 97 
P.2d 723, 163 Or. 367. 

25. Mo.—In re Jarboe, 127 S.W. 26, 
227 Mo. 59. 

26. Ill.—In re Lyons' Estate, 25 N. 
E.2d 555, 303 Ill.App. 642—In re 
Burke’s Estate, 25 N.E.2d 99, 303 
Ill.App. 235. 

Ind.—Winston v. Kirkpatrick, App., 
37 N.E.2d 18. 


Kan.—In re Hodge's Estate, 92 P.2d 
37, 150 Kan. 202. 

Mich.—In re Einfeldt’s Estate, 2S2 
N.W. 235, 286 Mich. 5 37—Rezmer 
v. Rezmer, 278 N.W. 680, 283 Mich. 
545—In re MacMartin’s Estate, 242 
N.W. 768, 258 Mich. 403. 

Minn.—In re Superior’s Estate, 300 
N.W. 393. 

Mo.—Liebaart v. Hoehle’s Estate, 
App., Ill S.W.2d 925. 

R.I.—Sharpe v. Cole, 110 A. 385, 43 

R. I. 110. 

27. Mo.—Missouri Steel & Wire Co. 
v. Edmonds & Allgier, 136 S.W.2d 
118, 234 Mo.App. 1028. 

28. Mo.—Missouri Steel & Wire Co. 
v. Edmonds & Allgier, supra. 

Evidence held sufficient for jury 
Kan.—In re Hodge's Estate, 92 P.2d 
37, 150 Kan. 202. 

Mich.—In re Munro’s Estate, 295 N. 
W. 567, 296 Mich. 80. 

29. Mo.—Witte v. Smith, App., 152 

S. W.2d 661—Missouri Steel & Wire 
Co. v. Edmonds & Allgier, 136 S. 
W.2d 118, 234 Mo.App. 1028. 

Instructions held proper 
Ill.—In re Burke’s Estate, 25 N.E.2d 
99, 303 Ill.App. 235. 

Mo.—Aldridge v. Shelton's Estate, 
App., 86 S.W. 2d 395—Miller v. 
Richardson, App., 56 S.W.2d 614. 

30. R.I.—Sharpe v. Cole, 110 A. 385, 
43 R.I. 110. 

31. Ill.—In re Lyons’ Estate, 25 N. 
E.2d 555, 303 Ill.App. 642. 

32. Kan.—In re Hutchison’s Estate, 
99 P.2d 992, 151 Kan. 333. 
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33. Idaho.—Miller v. Lewiston Nat. 
Bank, 108 P. 901, 18 Idaho 124. 

Mo.—Griffin v. Priest, App., 137 S- 
W.2d 685- 

Modification of judgment settling ac¬ 
count 

The circuit court's judgment al¬ 
lowing claim rejected by probate 
court was not in excess of circuit 
court's jurisdiction as against con¬ 
tention that probate court had no 
jurisdiction to set aside or modify 
judgment settling former executor's 
account at a subsequent term of 
court and that, therefore, circuit 
court had no jurisdiction to set aside 
or modify such judgment on appeal 
from judgment of probate court en¬ 
tered at a subsequent term.—Griffin 
v. Priest, supra. 

34. Or.—In re Berger’s Estate, 25 
P.2d 138, 144 Or. 631. 

24 C.J. p 415 note 32. 

35. Mo.—Lipperd v. Lipperd, 163 S. 
W. 934, 181 Mo.App. 106. 

24 C.J. p 416 note 33. 

36. Colo.—Brown v. Douglas First 
Nat. Bank, 113 P. 483, 49 Colo. 393. 

37. Neb.—In re Neville's Estate, 235 
N.W. 666, 121 Neb. 15. 

38. Mo.—Ambs v. Caspar!, 13 Mo. 
App. 587. 

Classification of claims generally see 
infra §3 458-461. 

39 . in.—McCall v. Lee, 11 N.EL 522, 
120 III. 261, affirmed 24 Ill.App. 
585. 
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should he rru(U\ but the dork is MipT>n>vd to uii.kr- 
Maud tin* order with n-rervnee to the ca'-e and to 
make the tntrv in the proper form. 40 When re¬ 
quired b\ statute, the clerk must make an authenti¬ 
cated transcript of the order, judgment, and pro¬ 
ceeding 1 * in the appellate court and tile it with the 
probate pidge. 11 An order on appeal from an or¬ 
der refusing to set aside a judgment on an execu¬ 
tor's* claim against the estate, providing that “the 
claim he held in abeyance and not paid or credited 
until the final report is made by the executor and 
heard upon notice of hearing to all parties interest¬ 
ed,” apparently means that there shall be a rehear¬ 
ing on the claim, and if this is the meaning, the or¬ 
der should specifically set aside the allowance of the 
claim, but should not fix the time when the lower 
court should hear the claim. 42 Where a claim was 
allowed in the probate court against an executor 
and an appeal perfected to the circuit court, which 
rendered a judgment against the executor, such 
judgment was only voidable, although the will was 
set aside, the executor removed, and an administra¬ 
tor appointed before it was rendered. 43 On a writ 
to review an order of the county court allowing an 
administrator’s claim against the estate, it was error 
for the circuit court, in reversing the order, to ad¬ 
judge that the administrator should be charged with 
interest on a balance in his hands from a certain 
date, such question being within the jurisdiction of 
the county court, and its determination thereon not 
being reviewable on writ of review. 44 

Remand . When necessary to serve the interests 
of justice the cause will be remanded for the tak¬ 
ing of further proof, 45 or to litigate other issues, 46 
and where the record of the proceedings is hopeless¬ 
ly confused the appellate court will remand the case 
for a trial de novo. 47 Where the parties stipulate 


for a final settlement in the circuit court, it is im- 
pruper f<*r that court on an appeal from the dis¬ 
allowance of a claim to remit the case to the probate 
court fur amendment. 48 

m. Dismissal of Appeal 

An appeal may be dismissed for failure of prosecu¬ 
tion. After dismissal, the court cannot consider other 
motions until the order of dismissal is vacated even 
though erroneous. 

It appellant does not prosecute his appeal, it may 
be dismissed and the judgment of the lower court 
allowed to stand ; 49 but a motion to dismiss the ap¬ 
peal can be made only on the notice required by the 
rules o ( court. 50 A motion to dismiss an appeal on 
the grounds that the appeal will serve no useful 
purpose will be denied where appellant, if he suc¬ 
ceeds, will receive a greater relief, 51 and a mo¬ 
tion for dismissal because of defects in the state¬ 
ment of the claim is properly refused on condition 
that claimant file a bill of particulars where the rep¬ 
resentative was not misled and pleaded to the mer¬ 
its. 52 Until a motion is filed to vacate an order of 
dismissal of the appeal, the court cannot consider 
other motions although the order of dismissal was 
error. 53 

§ 456. Costs 

a. On trial in probate court 

b. On reference 

c. Unreasonable resistance to claim 

d. Costs on appeal 

a. On Trial in Probate Court 

Statutes govern the award of costs on the trial of 
disputed claims in a probate court. 

Costs on the trial of disputed claims in probate 
courts are usually regulated by statute, 54 under 


46X Vt.—Nichols y. Nichols, 67 A. 

531, 80 Vt. 242. 

24 C.J. p 416 note 37. 

41. Ohio.—Kern v. Heilker & Heil- 
ker, 10 N.EL2d 1005, 56 Ohio App. 
371. 

42. Ill.—Fragd v. Fragd, 175 IIl.App. 
246. 

43. Ill.—Larimer v. Snell, 181 Ill. 
App. 50. 

failure to set aside Judgment 

Where no effort has been made to 
set aside such judgment, It is not 
error for the circuit court to enter 
an order requiring the administrator 
to p&y the claim on a citation filed 
by claimant.—Larimer v. Snell, su¬ 
pra. 

44. Or.—Farrow v. Nevin, 75 P. 711, 
44 Or. 496. 

45L Ill.—In re Moore’s Estate. 33 N. 
E.2d 130, 310 IIl.App. 365. 


La.—Succession of Gravolet, 187 So. 
659, 192 La. 255. 

Mas?.—Potter v. Mullaney, 17 N.E 
2d 691, 301 Mass. 497. 

Mich.—In re Thompson’s Estate, 298 
N.W. 103, 297 Mich. 479. 

Miss.—Nicholson v. Dent, Robinson 
& Ward, 198 So. 552, 189 Miss. 658. 
X.Y.—In re Raplee’s Estate, 13 N. 
Y.S,2d 455. 257 App.Div. 408, ap¬ 
peal dismissed 25 N.E.2d 3S7, 282 
N.Y. 605. 

Wis.—In re Suckow’s Estate, 212 N. 

W. 280, 192 Wis. 124. 

48. Wis.—In re Leedom’s Estate, 
261 N.W. 683, 218 Wis. 534. 

47. Wis.—In re Patterson's Estate, 
214 N.W. 344, 193 Wis. 392. 

48. Mich.—In re MacDonald’s Es¬ 
tate, 163 N.W. 102, 196 Mich. 392. 

48. Iowa.—Voorhies v. Eubank* 6 
Iowa 274. 


50. Mich.—Pruden v. Clark, 111 N. 
W. 853, 148 Mich. 163. 

51- La.—Succession of Gravolet, 186 
So. 41, 191 La. 599. 

52. Mich.—Pietrantonio v. Tonn’s 
Estate, 270 N.W. 777, 278 Mich. 
535. 

53. Ill.—In re Kustes’ Estate, 2 N. 
E2d 109, 284 IIl.App. 438. 

54. Ky.—Owsley v. Gilbert, 91 S. 
W.2d 513, 262 Ky. 798. 

N.Y.—In re Leary's Estate, 14 N. 

Y.S.2d 960, 172 MIsc. 286. 

Ohio.—Koelble v. Runyan, 158 N.E. 

279, 25 OhioApp. 426. 

24 C.J. p 416 note 44. 

Costs against claimant 

Probate court may adjudge costs 
against claimant even though claim¬ 
ant obtains judgment for amount 
considerably less than amount 
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which the matter is sometimes confided to the dis¬ 
cretion of the court. 55 

In absence of statute, it has been held to be the 
general rule that claimant is not entitled to costs 
incident to proof of his claim, 56 particularly when 
the claim is allowed for less than the amount for 
which it was filed. 57 However, it has also been 
held that the equity powers of the court are broad 
enough to authorize an allowance against the estate 
of costs necessarily incurred in sustaining a valid 
claim. 58 In some jurisdictions, where a formal pre¬ 
sentment and establishment of claims against the 
estate is requisite, costs are allowed the successful 
claimant where his claim is contested, 59 if such 
claim was properly presented. 60 

Effect of refusal to consent to determination on 
accounting . Under a statute allowing the surrogate 
to pass on disputed claims by consent of the parties 
on a judicial settlement of the representative's ac¬ 
counts, costs could be awarded against a represen¬ 
tative who did not consent to have the claim so de¬ 
termined, 61 but if claimant commenced his action 


before the expiration of the time within which the 
representative may file such consent he thereby 
waived his right to costs. 62 

b. On Reference 

Statutes usually govern award of costs on statutory 
reference of disputed claim. 

* The costs to be awarded on a statutory refer¬ 
ence are often regulated by statute, 63 under which 
costs are sometimes awarded according to the pro¬ 
visions relating to actions against executors and 
administrators, 64 and by the referee instead of by 
the court. 65 The statute sometimes permits the pre¬ 
vailing party on a reference to recover his neces¬ 
sary disbursements. 66 

c. Unreasonable Resistance to Claim 

Under some statutes costs can be awarded against 
a representative only if his resistance of the claim was 
unreasonable. 

Under some statutes costs cannot be taxed against 
a representative where it does not appear that his 


claimed.—In re Muman’s Estate, 
Ohio App., 38 N.E.2d 92. 

Construction of order 

Order applying proceeds of se¬ 
cured property to secured claim un¬ 
less needed to pay administration 
costs did not charge property with 
all costs, but only with costs prop¬ 
erly chargeable thereto.—First Nat. 
Bank v. Driver, Tex.Civ.App., 31 S. 
W.2d 860. 

55. Wash.—In re Allen’s Estate, 59 
P.2d 360, 186 Wash. 612. 

24 C.J. p 416 note 45. 

Judicial discretion 

The discretionary authority of the 
surrogate's court in award of costs 
is not absolute, but merely of ju¬ 
dicial nature, and must be exercised 
in accordance with rules and well 
settled principles.—In re Leary’s Es¬ 
tate, 14 N.Y.S.2d 960, 172 Misc. 286. 

Matters considered 

Surrogate exercising discretion to 
award costs against unsuccessful 
claimant should consider nature and 
basis of claim, relationship of par¬ 
ties, and whether payment was un¬ 
reasonably or carelessly rejected.— 
In re Otis' Estate, 215 N.Y.S. 419, 
126 Misc. 741. 

Good faith in prosecution as element 
Where city of New York was un¬ 
successful in prosecuting claim 
against small estate, costs would be 
assessed against it, although the 
claim was prosecuted in good faith 
and administratrix insisted on es¬ 
tablishment of all elements of the 
claim by strict legal proof.—In re 
Leary's Estate, 14 N.Y.S.2d 960, 172 
Misc. 286. 

34 C.J.S.—20 


Costs to successful party 

(1) Costs to successful claimant 
do not follow as of course but rest in 
the sound discretion of auditing 
judge.—In re Avery's Estate, IS Pa. 
Dist. & Co. 727. 

(2) Cemetery association which 
was cited into court to show reason¬ 
ableness of charge for mausoleum 
crypt and whose charge was reason¬ 
able was held entitled to costs in¬ 
cident to proving charge.—In re Al¬ 
len's Estate, 59 P.2d 360, 18 6 Wash. 
612. 

56. Wash.—In re Allen’s Estate, su¬ 
pra. 

57. Wash.—In re Allen’s Estate, su¬ 
pra. 

58. Pa.—Kelly’s Estate, 10 Pa.Dist. 
297, 25 Pa.Co. 254—Decker’s Estate, 
22 Pa.Co. 46. 

24 C.J. p 416 note 46. 

59. Iowa.—Pernham v. Weeks, 163 
N.W. 454, 180 Iowa 649. 

24 C.J. p 387 note 58. 

60. N.Y.—Clapp v. Schaus, 141 N.Y. 
S. 451, 156 App.Div. 681. 

61. N.Y.—Persbacker v. Murphy, 138 
N.Y.S. 537, 153 App.Div. 492—Car¬ 
ter v. Barnum, 53 N.Y.S. 539, 24 
Misc. 220, 28 N.Y.Civ.Proc. 161. 

62. N.Y.—Hart v. Hart, 61 N.Y.S. 
131, 45 App.Div. 280. 

63. N.Y.—Denise v. Denise, 18 N.E. 
368, 110 N.Y. 562, affirming 41 Hun 
9. 

24 C.J. p 416 note 48. 

Discretion of court 

Costs in proceedings on a statutory 
reference of a claim against dece¬ 
dent's estate are within the discre¬ 
tion of the court, and its decision 
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will not be reviewed.—Hauxhurst v. 
Ritch, 23 N.E. 176, 119 N.Y. 621. 
Effect of refusal to refer 

The statutes have sometimes per¬ 
mitted costs to he awarded against 
the representative and in favor of a 
successful claimant where the repre¬ 
sentative refused to submit the claim 
to a reference.—Davis v. Gallagher, 
55 N.Y.S. 1060, 37 App.Div. 626—24 
C.J. p 417 note 53. 

64. Ohio.—In re Murnan’s Estate, 
App., 38 N.E.2d 92. 

24 C.J. p 416 note 49. 

Agreement for reference 

That reference was had pursuant 
to agreement of the parties does not 
prevent probate court ordering refer¬ 
ence on such agreement from mak¬ 
ing award of costs.—In re Murnan’s 
Estate, supra. 

Costs against claimant 

Court may award costs against 
claimant who recovered considerably 
less than the amount of his claim. 
—In re Murnan’s Estate, supra. 

Fees of referee taxed as costs.— 
In re Murnan’s Estate, supra. 

65- N.Y.—Jenkinson v. Harris, 59 
N.Y.S. 548, 27 Misc. 714. 

24 C.J. p 417 note 50. 

66- N.Y.—Larkins v. Maxon, 9 N.E. 
56, 103 N.Y. 680. 

24 C.J. p 417 note 51. 

Expense of reference 

The entire expense of a reference 
will be taxed against a claimant who 
was allowed only the amount which 
the representative had conceded to 
be owing in his notice of partial 
allowance.—In re Ryder's Estate, 283 
N.Y.S. 132, 156 Misc. 823. 
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n_-:-w.ice nf *he chirp \v..* iinn.-a^muMi 1 .* 7 How- , 
r,ir, if ‘fu* elum • »mrt iMv r« ">h‘il the rr*»- ' 
*■ i* eh .rg .ihle uxth cn-:'*, 6s pr<»\i*!t‘! *hr 
t.U m.iml ua" in-iVt-l \\:*h:n *-ht* tin*.* limited by 
a notice »! i- prv^cnhtd h\ ami in ! 

'such ca*'S the nM-. ma\ be taxed cither against the 
reprt‘S»,nta!;\i pcTMinally j *r be paid nut of the ro¬ 
tate ii' the ourt, under the circumstance* of the | 
particular ca^e, may direct . 70 The rule applies to 
references as well as to actions . 71 What will 
amount to an unreasonable resistance depends on 
the circumstances of the particular cast . 72 

d. Costs on Appeal 

Statute generally governs award of costs on appeal 
from judgment of probate court on a disputed claim. 

i 

Under the statutes in some jurisdictions costs on i 
appeal from a judgment of the probate court on a , 


d^piPed claim are within the discretion nf the ap- 
pd!u*» court: 72 and m nthers the prevailing party 
mat red ver his costs against the other party. 74 

Where a claim was allowed, and the contestant, 
mi appealing from the allowance, gave an undertak¬ 
ing a-* repaired by statute to pay all damages and 
cn^ts which might be awarded against him on ap¬ 
peal. and the judgment on appeal was adverse to 
him. f he cost* and disbursements of claimant on ap¬ 
peal were properly awarded against the contest¬ 
ant. 75 

Where an exception was taken not only to the 
correctness of the county court’s overruling of a 
mnti- .n to dismiss a petition to vacate a report of 
commissioners allowing a claim, but also to its af¬ 
firmance of a judgment of the probate court which 
was in part right and in part wrong, no costs should 
be allowed. 76 


D. PRIORITIES AXD PAYMENT 


§ 457. Authority and Duty to Pay [ One of the most important duties of the personal 

One of the most Important duties of the personal i representative is the payment of debts which have 
representative is the payment of debts which have been j 

legally established against the estate. J been legally established against the estate, 77 in 


67. N.Y.—In re West's Estate, 240 
N.Y.S. 738, 139 Misc. 516. 

24 C.J. p 417 note 56. 

68. N.Y.—Gardner v. Pitcher, 95 N. 
Y.S. 678, 109 AppPiv. 106, 17 N. 
Y.Ann.Cas. 259, affirmed 77 X.E. 
1187, 185 N.Y. 534. 

24 C.J. p 417 note 57. 

Certificate of unreasonable resist¬ 
ance may he required.—Lounsbury v. 
Sherwood, 65 N.Y.S. 676, 53 App.Div. 
318—24 C.J. p 417 notes 61, 62. 

69. N.Y,—In re West's Estate, 249 
N.Y.S. 738, 139 Misc. 516—NUes 
v. Crocker, 34 N.Y.S. 761, 88 Hun 
312. 

70u N.Y.—Osborne v. Parker, 72 N. 
Y.S. 894, 66 App.Div* 277—Matter 
of Post. 64 N.Y.S. 369, 30 Misc. 
551, 1 Mills Burr. 479. 

71. N.Y,—Brainerd v. De Graef, 61 
N.Y.S. 953, 29 Misc. 560—Fisher v. 
Bennett. 47 N.Y.S. U4, 21 Misc. 
178. 

Discretion, of referee 

The award of costs is discretion¬ 
ary with the referee where the claim 
has been unreasonably resisted, and 
his discretion can be reviewed only 
by appeal.—Domeyer v. Hoes, 90 N. 
Y.S. 1074, 99 App.Div. 294. 

72. N.Y.—Robert v. Dttmas, 7 Wend. 
522. 

N.C.—-Long 1 v. Oxford, 16 S.EL 525, 
104 N.C. 408. 

24 C.J. p 417 note 63. 


73. Mich.—Shepherd v. Shepherd, 65 
N.W. 5SO, 108 Mich. 82. 

24 C.J. p 417 note 64. 

I Items not taxable 

(1) Cost of appeal bond not re¬ 
quired by law.—Caswell v. Stearns, 
243 N.W. 255, 259 Mich. 445. 

(2) Cost of copying probate court 
records.—Caswell v. Stearns, supra. 

74. Or.—In re MacMullen's Estate, 
244 P. 664 (second case), 117 Or. 
505. 

24 C.J. p 418 note 65. 
l i mi tations on amount 

Administratrix, successfully ap¬ 
pealing from order allowing claims, 
is entitled to costs but not to page 
rate for abstract and brief greater 
than maximum fixed by rule.—In re 
MacMullen’s Estate, supra. 

75. Wis.—Marx v. Marx, 111 N.W. 
1103, 132 Wis. 113. 

76. Vt.—In re Hayes, 98 A. 45, 90 
Vt. 286. 

77. U.S.—Wilson v. Beard, C.C.A. 
N.Y., 26 F.2d 860. 

Cal.—In re Maddalena's Estate, 108 
P.2d 17, 42 CaI.App.2d 12. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co„ 130 A. 157, 103 Conn. 
226. 

La.—Succession of Patterson, 175 So. 
820, 188 La. 113. 

Md.—Blum v. Fox, 197 A. 117, 173 
McL 527. 

Mass.—Millen v. Kavanaugh, 167 N. 

EL 291, 268 Mass. 73. 

Miss.—Fidelity 8b Deposit Co. v. 
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Doughtry, 179 So. 846, 181 Miss. 
586—Walker v. Woods, 148 So. 354, 
166 Miss. 471, overruling sugges¬ 
tion of error, 144 So. 703, 166 Miss. 
471. 

Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

N.Y.—In re Moose's Will, 272 N.Y.S. 
140, 241 App.Div. 329—In re Yund's 
Estate, 274 N.Y.S. 831, 152 Misc. 
785. 

N.C.—First Security Trust Co. v. 

Lentz, 145 S.EL 776. 196 N.C. 398. 
Ohio.—Du Vail v, Faulkner, 149 N.E. 

868, 113 Ohio St. 543. 

Pa.—Volkwein v. Volkwein, 22 A.2d 
81, 146 Pa.Super. 265. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 16 S.E.2d 529, 198 S.C. 109 
—Columbia Theological Seminary 
v. Arnette, 167 S.E. 465, 168 S.C. 
272. 

Wis.—In re Smith's Estate, 261 N.W. 

730, 218 Wis. 640, 100 A.L.R. 238. 

24 C.J. p 418 note 68. 

Payment of claim before allowance 
or order see infra 5 467. 

“Debt,* within meaning of Surr. 
Ct, Act, is a claim the justice of 
which as a valid obligation of the 
estate has been definitely established. 
—In re Dimou's Estate, 266 N.Y.S. 
717, 149 Misc. 83. 

Daok ef funds at time fixed 

That on date fixed by court for 
payment the representative did not 
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their order, 78 and the assets in his hands are pri¬ 
marily chargeable with the payment of such debts, 
and continue so until the claims are paid or barred 
by statute. 79 A provision in a will to pay just debts 
imposes no greater duty, as is shown in the C.J.S. 
title Wills § 1312, also 69 C.J. p 1219 note 68. 

In a broad sense the representative holds dece¬ 
dent’s estate as a trust fund for the payment of his 
debts, 80 and the creditor has a right to insist that the 
assets be applied to satisfaction of his claim. 81 
Where there is no lien the assets of the estate, real 
or personal, can as a rule be applied to the payment 
of the debts only by or through the personal rep¬ 
resentative unless a contrary provision is made in 
decedent’s will. 82 Where one is executor or admin¬ 
istrator of two estates and becomes possessed of 
the property of both, it will be presumed that he 
retains from the assets of one estate an amount due 
from it to the other estate, whether as a debt or as 
unliquidated damages. 83 

§ 458. Classification and Priorities of Debts 

The classification and priorities of debts is consid¬ 
ered infra §§ 459-461. 

Examine Pocket Parts for later cases. 

§ 459 . - What Law Governs 

The priorities of debts are governed wholly by the 


law of the jurisdiction in which the representative acts 
and from which he derives his authority. 

The priorities of debts are governed wholly by 
the law of the jurisdiction in which the representa¬ 
tive acts and from which he derives his authority. 

§ 460. - At Common Law 

a. Classification 

b. Right of representative to give prefer¬ 

ence 

c. Right of creditor to obtain preference 
a. Classification 

At common law, the proper expenses of the funeral 
and of proving the will had priority over all debts; 
and the debts were divided into three main classes: 
Debts of record; debts by specialty; and debts by simple 
contract. 

At common law the proper expenses of the funer¬ 
al and of proving the will, if one existed, had prior¬ 
ity over all debts, and this priority has not been tak¬ 
en away by modern statutes, as shown infra § 461. 
Apart from these expenses the debts of decedent 
were, under the common-law system, divided into 
three main classes: fl) Debts of record. (2) Debts 
by specialty. (3) Debts by simple contract. 85 These 
were payable in the following order: (1) Debts of 
record or by specialty due to the crown. 86 (2) Oth¬ 
er debts of record, such as final judgments rendered 
against decedent in his lifetime, 87 final decrees of a 


have sufficient money to pay did not 
relieve him from liability, where he 
would have had sufficient money at 
subsequent time if moneys were not 
otherwise applied.—In re Robison’s 
Estate, 29 P.2d 700, 17$ Wash- 459. 
Voluntary payment 

Where a claim on a note barred 
by the statute of limitations was 
duly filed and allowed against the 
estate without objection or excep¬ 
tion, the payment thereof by the exe¬ 
cutor was not a voluntary payment, 
and it was not made voluntary by 
claimant’s agreement to hold the 
executor harmless if, after the pay¬ 
ment of the claim, the court declined 
to approve.—In re Monahan’s Estate, 
180 N.W. 644, 190 Iowa 578. 
Adjustment as between claimants 
Executor was not required to ad¬ 
just contribution among specific de¬ 
visees and widow in order to pay 
debts of decedent unprovided for, 
but could proceed with settlement 
of estate, leaving specific devisees to 
settle th^ir own differences.—First 
Security Trust Co. v. Lentz, 145 S.E. 
776, 196 N.C. 398. 

Rost-mortuary charges 

As between estate and heir at law, 
it is not duty of administrator to 
pay post-mortuary charges against 
real estate which passes to heir at 


law, although, as between estate and 
obligee of bond secured by mortgage 
on real estate where decedent is li¬ 
able on bond, it may be duty of ad¬ 
ministrator to pay such charges.—In 
re Schulz' Estate, 273 N.Y.S. 882, 152 
Misc. 601. 

78. Conn.—Hewitt v. Beattie, 138 A 
795, 106 Conn. 602. 

Del.—State, for Use of Equitable 
Trust Co. v. U. S. Fidelity & Guar¬ 
anty Co., 173 A. 529, 6 W.W.Harr. 
242. 

79. Ala.—Daniel v. Baldwin, 40 So. 
421, 148 Ala. 292. 

80. U.S.—Wilson v. Beard, C.C.A 
N.Y., 26 F.2d 860. 

24 C.J. p 41S note 73. 

81. Or.—In re Mannix’ Estate, 29 
P.2d 364, 146 Or. 187. 

Creditors in state were entitled to 
be paid out of deceased’s property 
in state.—Parkinson v. Guilloz, 231 
N.W. 89, 250 Mich. 637. 

82. Mass.—Gladstone v. Bank of 
Commerce & Trust Co., 183 N.E. 
262, 281 Mass. 177. 

24 C.J. p 418 note 74. 

Assumption of debts by purchaser 
Sale of property by legatee and 
assumption of debt thereon by pur¬ 
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chaser does not relieve executors 
from paying estate’s debt.—Mac¬ 
Intyre v. McLean, 133 S.E. 471, 162 
Ga. 280. 

83. Ala.—McLane v. Spence, 6 Ala. 
894. 

84. Neb.—In re Luce's Estate, 291 
N.W. 562, 567, 137 Neb. 846, quot¬ 
ing Corpus Juris. 

24 C.J. p 418 note 78. 

Notes delivered and. payable in an¬ 
other state 

In determining order of preference 
to be given demands of deceased’s 
creditors based on notes executed by 
deceased prior to death, character 
of notes was not governed by Penn¬ 
sylvania law, although notes were 
delivered in Pennsylvania and were 
payable there.—In re Beyea’s Estate, 
DeLOrph., 15 A.2d 177. 

85. Ky.—Commonwealth v. Logan, 1 
Bibb 529. 

N.J.—Bowes v. U. S„ 11 A.2d 720, 
127 N.J.Eq. 132. 

86. Ky.—Commonwealth v. Logan, 1 
Bibb 529. 

24 C.J. p 419 note 81. 

87. N.C.—Garrett v. Johnson, 29 N. 
C. 231. 

24 C.J. p 419 note 82. 
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ouirt nf equity being on the simc footing.** <3i 
Specialty debts, ‘♦orb ti s debt's due on bond*, cove¬ 
nants, and other >e:ded instruments, when founded 
on a c»iTiMt.i*Tiitnin,* 9 and rent in arrear in dece¬ 
dent’s lifetime/ 111 {4» Debts due by simple contract, 
that is, contracts not under Mtal, such as hiils anti 
notes, and pn*mises resting 1 in parol or implied m 
law/ 41 Specialty debts nut founded on a val¬ 

uable consideration/*- 

Inhere the assets zee re sufficient to pay all the 
debts , it seems that the order of prioritv was con¬ 
sidered immaterial and was not strictly followed.® 3 

At the present time the common-law order of 
classification is observed but little, if at all, the mat¬ 
ter of priorities being almost exclusively regulated 
by statute, as shown infra § 461. 

b. Eight of Representative to Give Preference 

At common law the personal representative could 
give a preference to one creditor of a class over another 
creditor in the same class. 

At common law an executor or administrator has 
the right to pay one creditor of a given class in 
full, although the assets are insufficient to satisfy 
the claims of other creditors of the same class, 94 
but if a creditor obtains a judgment or decree 
against the executor or administrator, such creditor 
must be satisfied before any others of the same 
class, as shown infra subdivision c of this section, 
and after the representative has notice of the com¬ 
mencement of an action at law' against him by a 
creditor he cannot make a voluntary payment to any 
other creditor of equal degree, 95 although he may 
give preference to another creditor of equal degree 
by confessing judgment in his favor. 96 Notice of 
the commencement of a suit in equity does not, how¬ 
ever, have the effect of destroying the representa¬ 
tive's right of preference, 87 and he can make a 
voluntary payment to another creditor of the same 
class at any time before final decree. 98 If a credi¬ 
tor files a bill in equity against an executor or ad- I 


r numerator for the benefit of himself and all other 
ere htors. and a decree is had for an account and 
distribution, this is in the nature of a decree in fa¬ 
vor of all the creditors, and although the legal pri¬ 
orities of creditors are not affected by the decree, 
the right of a preference among creditors of equal 
degree is gone. 99 

c. Eight of Creditor to Obtain Preference 

Among creditors of the same class, the one who first 
reduces his claim to judgment against the personal repre¬ 
sentative has priority over the others at common law. 

At common law', among creditors of the same 
class, the one who first reduces his claim to judg¬ 
ment against the personal representative has prior¬ 
ity over the others as a reward for his superior dil¬ 
igence. 1 Judgments or decrees obtained by a cred¬ 
itor against the personal representative do not, how¬ 
ever, belong to the same class as judgments recov¬ 
ered against decedent in his lifetime and a creditor 
who obtains a judgment against the personal repre¬ 
sentative does not thereby acquire priority over 
creditors whose claims are of superior dignity to 
that on which the judgment is founded. 2 The mere 
bringing of an action against a personal represen¬ 
tative, while it may prevent him from making vol¬ 
untary payments to other creditors of the same 
class, see supra subdivision b of this section, does 
not entitle the creditor bringing the action to any 
priority over other creditors who may institute ac¬ 
tions, 3 but the priority of the claims of the several 
creditors w'ho institute actions is determined ac¬ 
cording to the dates of their respective judgments. 4 
A person holding the legal title to land, half of 
which belongs in equity to decedent, cannot have a 
debt against decedent satisfied out of the land to 
the exclusion of other creditors, but must come in 
equally with them. 5 

§461. - Under Modem Statutes 

a. In general 


88. S.C.—-McIntosh v. Wright, 9 S.C. 

Eq. 385. 

24 C.J. p 419 note 83. 

8»- Tex.—Dunn v. Sublett, 14 Tex. 
$ 21 . 

24 C.J. p 419 note 84. 

9a Eng.—Vincent v. Godson, 4 De 
G.M. & G. 546, 53 Eng.Ch. 428, 43 
Reprint 620, affirmed 1 Smale & G. 
384, 65 Reprint 168. 

9L Ky.—Commonwealth v. Bars tow, 
3 B.Mon. 290. 

24 C.J. p 419 note 86. 

92. N.Y.—Isenhart v. Brown, 2 

Edw. 341, 

24 C.J. p 419 note 87. 

93. Eng.—Turner v. Turner, 1 Jac, 
& W. 39, 37 Reprint 290. 


| 94. Ga.—Green v. Allen, 45 Ga. 205. 
I 24 C.J. p 419 note 90. 

95- Ga.—Bomgaux v. Bevan, Dudl, 
110 . 

24 C.J. p 419 note 92. 

96. U.S.—Wilson v. Wilson, D.C., 30 
F.CaaNo. 17,848, 1 Cranch C.C. 255. 

24 C.J. p 420 note 93. 

97. N.Y.—Schmitz v. Langhaar, 88 
N.Y. 503. 

24 C.J. p 420 note 94. 

98. N.C—Sandridge v. Spurgen, 37 
N.C. 269. 

24 C.J. p 420 note 95. 

99. N.C.—Sandridge v. Spurgen, 37 
N.C. 269. 

24 C.J. p 420 notes 96-98. 
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1. N.Y.—Mapes v. Coffin, 5 Paige 
296. 

24 C.J. p 420 note 99. 

2. U.S.—Lidderdale v. Robinson, C. 
C.Va., 15 F.Cas.No. 8,3 37, 2 Brock. 
159, affirmed 12 Wheat. 594, 6 L.Ed. 
740. 

24 C.J. p 420 note 4. 

3. N.C.—Anonymous, 2 N.C. 296. 

4^ U.S.—Lidderdale v. Robinson, C. 
C-Va., 15 F.Cas.No.8,337, 2 Brock. 
159, affirmed 12 Wheat. 594, 6 L.Ed. 
740. 

24 C.J. p 420 note 7. 

5. U.S.—Moore v. Searcy, Super. 
Ark., 17 F.Cas.No. 9,774a, Hempst. 
52. 
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b. Debts of same class 

c. Preferred claims 

d. Liens 

e. Proceedings for classification 

f. Loss of priority 

a. In General 

The priority of claims against decedents’ estates has 
been generally regulated by statutes which cannot be 
changed or disregarded by the courts nor by the per¬ 
sonal representatives. 

The common-law order of priority still exists in 
so far as it has not been expressly abrogated or 
superseded by the local administration laws; 6 but 
the power of state legislatures to regulate the pri¬ 
orities of claims against decedents’ estates is well 
settled, 7 and the common-law rules have been very 
generally superseded by statutes, differing widely 


in the various jurisdictions, classifying the debts of 
decedents and specifying the order in which they 
shall be paid, 8 or even, sometimes, abolishing all 
preferences and placing all debts on an equality 
with respect to the right of payment. 9 The provi¬ 
sions of the local statutes fixing the order of pay¬ 
ment are mandatory; 10 they cannot be changed or 
disregarded by the court, 11 or by the representa¬ 
tive, 12 nor is it within the power of a testator to 
change or affect the rights of creditors with respect 
to payment of their claims out of his estate by any 
provisions in his will, as shown in the C.J.S. title 
Wills § 1314, also 24 C.J. p 421 note 16, 69 C.J. p 
1219 notes 75, 76, or by any expressions of his wish¬ 
es or intentions. 13 

Ordinarily, the rights of creditors and the rela¬ 
tive priorities of their claims become fixed at the 
time of the debtor’s death, 14 and the law then in 


6. Neb.—In re Luce’s Estate, 291 N. 
W. 562, 567, 127 Neb. 846, quoting 
Corpus Juris. 

24 C.J. p 420 note 10. 

7. Neb.—In re Luce’s Estate, supra, 
quoting Corpus Juris. 

24 C.J. p 420 note 11. 

B. N.J.—Bowes v. U. S. f 11 A.2d 720, 
127 N.J.Eq. 132. 

Pa.-—In re Gilliford’s Estate, 127 A. 
238, 281 Pa. 582—In re Nye’s Es¬ 
tate, 22 Erie Co. 198, 54 York Leg. 
Rec. 139. 

24 C.J. p 421 note 12. 

Payment of claims and distribution 
of insolvent estates is considered 
infra § 685. 

Debts of decedent are postponed 
only to funeral and administration 
expenses.—In re Dimou’s Estate, 266 
N.Y.S. 717, 149 Misc. 83. 

Strictly construed 

A priority in judicial settlement of 
■estate of decedent is generally a spe¬ 
cial variation of rule that equality is 
equity, and for that reason is strict¬ 
ly construed, and burden is placed on 
claimant to show correspondingly 
clear authority for the exception.—In 
re Nifeneger’s Estate, 20 N.Y.S.2d 
178, 177 Misc. 198. 

Insufficiency of estate 

(1) Under some statutes, the order 
of paying claims does not apply in 
the absence of a showing of insolv¬ 
ency of the estate.—Minneapolis 
Trust Co. v. Birkholz, 215 N.W 223, 
172 Minn. 231. 

(2) If the estate is insufficient to 
pay the debts in full, then they are 
to be paid in classes, with the last 
class sharing ratably in what is left. 
—First Security Trust Co. v. Lentz, 
145 S.E. 776, 196 N.C. 398. 

XLepeal of statutes 

(1) The provisions of a general 
statute relating to priority of pay¬ 
ment of debts of an estate will yield. 


to the extent of repugnancy, to the 
provisions of a special statute.—In 
re Stevenson’s Estate, 2S9 P. 566, 87 
Mont. 486. 

(2) A statute fixing priorities has 
been held repealed by implication so 
far as conflicting with a statute re¬ 
lating to the liability of an estate on 
stock in an insolvent bank.—Mobley 
v. Personius, 157 S.E. 294, 172 Ga. 
261. 

Sealed notes 

Where notes executed by deceased 
prior to death were made on printed 
forms, and deceased’s signature to 
each note was to the left of, and in 
line with, the word "Seal”, which 
was printed and inclosed in paren¬ 
theses, although neither note con¬ 
tained any testimonium or attesta¬ 
tion clause, and there was no men¬ 
tion of the word "Seal” or other 
word of similar import in the body 
of either note, notes were "obliga¬ 
tions or contracts under seal" and 
were within eighth class under stat¬ 
ute concerning order of preference in 
payment of debts of deceased.—In re 
Beyea’s Estate, Del.Orph., 15 A.2d 
177. 

9. Neb.—In re Luce’s Estate, 291 N. 
W. 562, 567, 137 Neb. 846, quoting 
Corpus Juris. 

24 C.J. p 421 note 13. 

10. Wash.—In re Robison’s Estate, 
29 P.2d 700, 176 Wash. 459. 

24 C.J. p 421 note 14. 

Construed according to plain intend¬ 
ment 

Colo.—Eisenberg v. Reininger, 10 P. 
2d 945, 90 Colo. 511. 

11. Del.—In re Vandyke’s Estate, 
136 A. 147, 15 Del.Ch. 459. 

La.—Dinnat v. Succession of Lewis, 
8 La.App. 820. 

24 C.J. p 421 note 14. 

Binding on equity court 
Administration Act providing that 
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"all demands against the estate of 
any testator or intestate shall be di¬ 
vided into classes," constitutes a 
change in the substantive law, and is 
therefore as much the law in an 
equity proceeding as in a proceeding 
in the probate court.—Levy v. Kuss. 
219 Ill.App. 194. 

12. Vt.—Smith v. White’s Estate, 
188 A. 901, 108 Vt. 473. 

Wash.—In re Robison’s Estate, 29 P. 

2d 700, 176 Wash. 459. 

24 C.J. p 421 note 15. 

Observance of statutory priority by 
independent executor see infra § 
1057. 

13. S.C.—Mason v. Man, 3 S.C.Eq. 
116. 

24 C.J. p 421 note 17. 

Instruments construed 

Where first instrument executed by 
deceased provided that debt was to 
be paid out of her estate while sub¬ 
sequent instrument provided that 
debt was to be paid out of her insur¬ 
ance, the instruments were to be 
construed together in determining 
deceased’s intent, and did not show 
an equitable assignment entitling 
creditor to preference, where all poli¬ 
cies were payable to deceased's es¬ 
tate and their aggregate total was 
four and one half times that of de¬ 
ceased’s obligation to claimant.—In 
re Goodwin's Estate, 296 N.Y.S. 733, 
163 Misc. 273. 

14. Colo.—In re Elam’s Estate, 89 P. 
2d 243, 244, 104 Colo. 126, quoting 
Corpus Juris. 

Iowa.—Ray bourn v. Creger, 216 N.W. 
272, 204 Iowa 961. 

N.C.—Farmville Oil & Fertilizer Co. 
v. Bourne, 171 S.E. 368, 205 N.G. 
337. 

Pa.—O'Hara v. Manley, 12 A.2d 820, 
140 Pa.Super. 39. 

24 C.J. p 421 note 18. 
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forci- o»ntruls, 15 ami it is immaterial that the fM«t 
\\,t« c »n:t*l 1 nr cl .;m rr»lt:ei*i! to jii.lfriva i t 1 • 
IkMnn tilt* uuictnur,: nt ih.i: lave; sior tint- ilu up- 
plic.ili«<11 *»f bin'll a Ut n iKbr t xKnuj at tht* 

time of its viiaetrm nt rainier the statute ojn.n to 
the uhjecMun "hat it impairs the nbii^ariuii of a c*»n- 
tr.ict.* s llirAi ur, it has ahu been lui<i that a stat¬ 
ute pnahhra; tm* tlk allowance of a secured claim 
as .1 preferred in.n ajr.unst specific pmpert\ cannot 
be rerro.tCtne iffec?, 111 ami tha. the effect of 

a trust irwrmiumt. as preferring' a claim is cun:rolled 
b> the law existing when such instrument was ex- 
eC , Uer!.- ,) 

A statute (filing priority to the allowance a 
suniiing wife or children, discussed supra § 338, 
does not otherwise affect the order ot preference in 
which creditors are to be paid; and after ^uch 
claim has been paid, the claims to which inferior 
privileges are accorded should be paid in the order 
established by law. 21 

b. Debts of Same Class 

(1 ) Right of representative to give pref¬ 

erence 

(2) Right of creditor to obtain prefer¬ 

ence 


ADMIXISTRATORS 34 C. J. S. 

i (11 Ri^l:: of Representative to Give Prefer- 

! er.ee 

i 

The common-law right of the personal reprer entative 
i to prefer one creditor over another is generally abolished* 

| The representative’s common-law right to prefer 
one creditor nver another is generally abolished and 
all debt* of the same class arc made payable pro 
, rata in c^se of deficiency of assets. 22 

| (2) Right of Creditor to Obtain Preference 

} Ordinarily a creditor cannot obtain any preference 
I over other creditors by the exercise of superior diligence. 

| Although a judgment against an executor is en- 
1 titled to priority under the statutes of at least one 
jurisdiction, 23 ordinarily, under modern statutes a 
creditor cannot, by the exercise of superior dili¬ 
gence, obtain any preference over other creditors, 24 
and a judgment recovered by him against the per¬ 
sonal representative has no higher rank than the 
claim on which it is founded and gives the claim 
no preference, 25 and a creditor cannot secure a 
preference by the issuance and levy of an attach¬ 
ment on an estate, since decedent cannot be charged 
with acts necessary to constitute grounds of attach¬ 
ment. 26 Even the fact that a creditor by his dili¬ 
gence has increased the assets by the discovery of 


15. Colo.—In re Elam’s Estate, 8!) 
P.2d 242. 2 44, 104 Colo. 126, quot¬ 
ing Corpus Juris- 

24 C.J. p 421 note 19. 

16. Ill.—Chicago Title & Trust Co. 
v. McGlew, 61 N.E, 1018. 193 I1L 
457, affirming 90 Ill.App. 58. 

24 C.J. p 421 note 20. 

17. Ga.—State v. Dickson, 3S Ga. 
171. 

24 C.J. p 421 note 21. 

18. Ga.—State v. Dickson, 38 Ga, 
171. 

Pa,—Delchman's Appeal, 2 Whart. 
395. 30 Am.D. 271. 

ia Tex.—Second Nat, Bank v. Ford, 
133 aW.Sd 867, 132 Tex. 448, re¬ 
versing: Ford v. Second Nat. Bank, 
Civ.App., 100 S.W.2d 1112. 

90. Tex.—Lauhhan v. Peoria Life 
Ins. Co., 102 S.W.2d 399, 129 Tex. 
225, answers to certified questions 
conformed to, Civ.App., 105 S.W.2d 
286—Potflnger v. Southwestern 
Life Ins. Co., Civ.App,, 138 S.W.2d 
645—Males v. Wimberly, Civ.App., 
107 S.W.24 466—Britton v. Fischer, 
Civ.App., 61 S.W.24 191, modified 
on other grounds Fischer v. Brit¬ 
ton, 83 S.W.2d 305, 125 Tex. 505. 

21. La.—Peters' Succession, 38 So. 
690, 114 La. 953. 

22. Tex.—Anderson v. Schmoker, 
Civ.App., 114 S.W.2d 292, error dis¬ 
missed—Jenkins v. First Nat, 
Bank, Civ.App., 101 &W.2d 845. 

24 C.J. P 422 note 25. 


23. Del.—Tn re Vandyke’s Estate, 
inS A. 147, 15 Del.Ch. 459. 

24. Utah.—Wasatch Livestock Loan 
Co. v. Nielson, 56 P.2d 613, 90 Utah 
307, amended on other grounds 61 
P.2d 616. 90 Utah 331. 

24 C.J. p 422 note 25. 

25. Fla.—M. C. Kiser Co. v. Russ, 
143 So. 592, 106 Fla. 727. 

Ga.—Benfleld v. McMillan, 2 S.E.2d 
600, 1SS Ga. 52. 

Iowa.—Ray bourn v. Creger, 216 N.W. 
272, 204 Iowa 961. 

Mo.—Cook's Estate v. Brown, 140 S. 
W.2d 42, 346 Mo. 281, 128 A.L.R. 
1396. 

N.J.—Fits Randolph v. Fitz Ran¬ 
dolph, 189 A. 923, 121 N.J.Eq. 380. 
N.Y.—In re Cohen's Estate, 19 N. 
Y.S.2d 353, 173 Misc. 835—In re 
Collins’ Estate, 286 N.Y.S. 566, 158 
Misc. 798—Benson v. Le Roy, 4 
Johns.Ch. 651. 

Pa.—O'Hara v. Manley, 12 A.2d 820, 
140 Pa.Super. 39. 

24 C.J. p 422 note 26. 

Preference of judgments generally 
see infra subdivision d (1) of this 
section. 

Docketed as judgment against testa¬ 
tor 

A stipulation wherein testator ac¬ 
knowledged a debt and authorized 
creditor to enter judgment on default 
was equivalent to an accepted offer 
to allow judgment to be taken with-* 
in statute, and* where judgment tak¬ 
en was docketed as a judgment 


against testator in accordance with 
that statute, it was entitled to be 
paid as a preferred claim under pro¬ 
vision of Surr.Ct.Act.—In re Her¬ 
rick’s Estate. 10 N.Y.S.2d 471, 170 
Misc. 465. 

Statute authorizing suit 

A statute authorizing an unpaid 
creditor to sue the representative 
and levy execution on property of 
the estate in his hands does not give 
one creditor preference over another 
of the same or higher class.—Etter 
v. Tuck, Tex.Civ.App., 91 S.W.Sd 875, 
error dismissed. 

Purchase of secured notes 

After the death of the maker of 
notes who pledged collateral to se¬ 
cure their payment, defendants could 
not, by purchasing the notes held 
by a bank, obtain the benefits of the 
surplus of the collateral pledged 
with the notes in satisfaction, pro 
tanto, of their own unsecured claims, 
thus preferring themselves as credi¬ 
tors of the pledgor's insolvent es¬ 
tate.—Hornsby v. Knorpp, 233 S.W* 
776, 207 Mo.App. 302. 

aa Ky.—Collett v. Helton, 94 S.W. 

2d 663, 264 Ky. 214. 

Attachment gives no priority 

The rights of an attachment cred¬ 
itor do not give him priority over 
other creditors of an estate hold¬ 
ing claims of equal dignity, since 
the money raised by the sale of an 
intestate's property in attachment 
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a fund applicable to the claims of creditors does not 
entitle him to any preference over other creditors 
of the same class; but the newly discovered fund 
will be distributed among all the creditors according 
to the local statute. 27 Where an unpreferred credi¬ 
tor has received a dividend on the first annual dis¬ 
tribution, and afterward, but within the time limited 
for the exhibition and allowance of claims, other de¬ 
mands of the same class are allowed, the latter must 
be paid an equal percentage with the first before 
the first can share in a second distribution. 28 

c. Preferred Claims 

(1) In general 

(2) As to encumbered property 

(3) As to equitable assets 

(4) As to general assets 

(5) Time of filing or proving claim 

(1) In General 

In the modern administration of estates there are no 
priorities among creditors except as given by statute. 

In the modern administration of estates there are 
no priorities among creditors except as given by 
statute. 29 Where preferred claims are enumerated 
in the same class the order in which they are enu¬ 
merated is immaterial, and if the statute does not 
expressly prefer any one of them over another all 
are payable pro rata if the assets are insufficient to 
pay them in full, 30 and if, by the common law, one 
of the claims enumerated in the statute as preferred 
was entitled to priority over the others, this priority 
is not displaced by reason of the fact that the stat¬ 
ute mentions this claim after the others which it 
places in the same class. 31 


(2) As to Encumbered Property 

The statutory rules of priority are subject to modifi¬ 
cation when applied to encumbered property because of 
the status which it occupies as assets of the estate. 

Property which is subject to a lien or encum¬ 
brance can in a strict sense be considered assets of 
the estate only so far as its value exceeds the 
amount of the encumbrance, as shown supra § 403, 
and hence it follows that the rules of priority ap¬ 
plicable in the case of general assets of the estate 
must be subject to considerable modification when 
applied to encumbered property, 32 although the ex¬ 
cess after payment of the encumbrance will be ap¬ 
plied according to the usual rules of priority. 33 

(3) As to Equitable Assets 

While a distinction has been noted with respect to 
legal and equitable assets, it has been abolished in a 
number of states. 

In the distribution of equitable assets, the courts 
of equity, applying the maxim that equality is eq¬ 
uity, distribute such assets ratably among all credi¬ 
tors irrespective of the dignity of their debts; 34 
and where a preferred creditor has received a por¬ 
tion of the legal assets, he is not entitled to share 
in the equitable assets until the inferior creditors 
have received from the equitable assets an equal 
portion of their respective debts. 35 The distinction 
between legal and equitable assets has, however, 
been abolished in a number of the states. 36 

(4) As to General Assets 

(a) Funeral expenses 

(b) Expenses of administration 

(c) Debts due to public or sovereignty 

(d) Expenses of last illness 


-cases is paid over to creditors ac¬ 
cording* to their priority, except that, 
as between attaching creditors, the 
attachment first levied should be 
first satisfied to the entire exclusion 
of any attachment creditor with a 
younger levy holding a claim of 
equal dignity.—Wooten v. Hartley, 
198 S.E. 750, 186 Ga. 63-9, 121 A.L.R. 
653. 

27. Utah.—Wasatch Livestock Loan 

Co. v. Nielson, 56 P.2d 613, 90 

Utah 307, amended on other 
grounds 61 P.2d 616, 90 Utah 331. 

24 C.J. p 422 note 27. 

28. Ill.—Dunlap v. McGhee, 98 Ill. 
287. 

N.Y.—Home Ins. Co. v. Lyon, 3 Dem. 
Surr. 69. 

29. Del.—In re Vandyke's Estate, 
136 A. 147, 148, 15 Del.Ch. 459, cit¬ 
ing Corpus Juris. 

Neb.—In re Luce's Estate, 291 N.W. 


562, 567, 137 Neb. 846, quoting Cor¬ 
pus Juris. 

24 C.J. p 422 note 29. 

Statute construed 

Provision of Surr.Ct.Act giving 
preference in payment from a dece¬ 
dent’s estate to debts entitled to 
preference under laws of United 
States and state of New York refers 
only to laws relating to debts of de¬ 
cedent, and does not accord prefer¬ 
ence to debts entitled thereto under 
federal or domestic laws relating to 
payment of debts of bankrupt or of 
an assignor for benefit of creditors. 
—In re McCoy's Will, 283 N.Y.S. 
597, 157 Misc. 281. 

30. N.Y.—In re Cohen’s Estate, 19 
N.Y.S.2d 353, 173 Misc. 835—In re 
Abramowitz’ Estate, 9 N.Y.S.2d 846, 
170 Misc. 68. 

24 C.J. p 423 note 30. 

31- N.J.—Sullivan v. Horner, 7 A. 

411, 41 N.J.Eq. 299. 

32. La.—Finegan’s Succession, 65 
So. 614, 135 La. 473. 
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N.M.—In re McKenney's Estate, 72 
P.2d 27, 32, 41 N.M. 576, quoting 

Corpus Juris. 

N.Y.—In re Guarneri’s Will, 268 N. 

Y.S. 244, 149 Misc. 759. 

Tex.—Brooks v. San Antonio Joint 
Stock Land Bank, Civ.App., 154 S. 
W.2d 952, error refused. 

Priority of liens see infra this sec¬ 
tion subsection d. 

33. N.J.—Crane v. Doherty, 174 A. 
886, 117 N.J.Eq. 14. 

N.M.—Shortle v. McCloskey, 46 P.2d 
50, 52, 39 N.M. 273, quoting Corpus 
Juris. 

24 C.J. p 431 note 54. 

34. U.S.—Backhouse v. Patton, Va., 
5 Pet. 160, 8 L.Ed. 82. 

24 C.J. p 431 note 55. 

35. N.Y.—Wilder v. Keeler, 3 Paige 
166, 23 Am.D. 781. 

24 C.J. p 431 note 56. 

36. Mo.—Titterington v. Hooker, 58 
Mo. 593. 

24 C.J. p 431 note 57. 
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( e ) Wages of servants*, etc. 

(f) Rent 

(g) Claims founded on fiduciary rela¬ 

tions 

(h) Debts incurred by representative 

(i) Other claims 

(a) Funeral Expenses 

Under statutes in most jurisdictions, funeral ex* 
penses are given preference In payment out of the 
general assets to all debts or claims. 


I Both by the common law and the modern statutes 
I the proper expenses of decedent’s funeral are given 
preference, in payment out of the assets, over all 
1 debts of decedent, 37 independent of any promise by 
j the representative to pay. 3S 

! The preference in payment of funeral expenses 
j is dependent on the wording of the statutes and such 
! expenses have been held to take precedence over all 
mere debts or claims, 20 and under the decisions, in- 
, eluding debts due the United States 40 or, in Eng- 


37. Ala.—Kennedy v. Parks, 116 So. 
161. 217 Ala. 323. 

Ga.—Clarkson v. Clarkson, 12 S.E. 

2d 46S, 64 Ga.App. 1. 

Iowa.—Long v. Northrup, 279 NW. 

10 4, 225 Iowa 132, 116 A.L.R. 1473. 
N\J,—In re Holmes' Estate, 1 A.2d 
42, 43, 16 N.J.Misc. 402, citing Cor¬ 
pus Juris. 

N.Y.—In re Tangerman’s EstaN*. 233 
N.Y.S. 213, 226 App Div. 162—-In 
re Reilly's Estate, COO N.Y.S. 12S3, 
165 Misc. 214—In re Weinberg's 
Estate. 296 N.Y.S. 7, 162 Mi so. S67 
—Weil v. Schneider, 27S N.Y.S. 
593, 154 Misc. 797—Apostle v. 

Pappas, 277 X.Y.S. 400, 134 Misc. 
497—In re Wellman's Estate, 266 
N.Y.S. 44 7, 148 Misc. 102—In re 
Dix’ Estate, 266 N.Y.S. 41S, 148 

Misc. 147—In re Billman’s Will, 
257 N.Y.S. 491, 143 Misc. 765. 

Pa.—In re Nicola's Estate, 89 Pittsb. 
Leg.J. 55. 

Tenn.—Cunningham v. Hutcherson, 
14 Tenn.App. 173. 

Tex.—Guest v. Wilson, 109 S.W.2d 
468. 130 Tex. 272, reversing, Civ. 
App., 81 S.W.2d S12—Kerens Nat. 
Bank v. Stockton, Civ.App., 61 S. 
W.2d 572, reversed on other 
grounds 94 S.W.2d 161, 127 Tex. 
326. 

Wash.—In re Robison's Estate, 29 
P.2d 700, 176 Wash. 459. 

24 C.J. p 423 note 32. 

Not a debt against the estate, but 
a charge against the estate. 

DeL—Smolka v. James T. Chandler & 
Son, 20 A2d 131, 134 A.L.R. $29, 
affirming James T. Chandler & 
Son v. Smolka, 13 A.2d 427, 1 Ter¬ 
ry 415. 

N.Y.—In re Stiles' Estate, 215 N.Y. 
S. 184, 126 Misc. 715—In re Ellis' 
Estate, 179 N.Y.S. 873, 110 Misc. 
192. 

Xdmit&tlou of amount 

(1) Funeral expenses of decedent 
constitute preferred charge against 
estate only in so far as reasonable. 
—In re Van Valkenburgh's Will, 298 
N.Y.S. SI9, 164 Misc. 295—In re Ame- 
lio’s Estate, 274 N.Y.S. 484, 153 Misc. 
52. 

(2) Under some statutes, the 
amount allowable as a privileged 
claim for funeral charges is limited 
to a specified sum, where the estate 
is insolvent. 


r La.—Succession of Holstun. App., 141 

Sm 79.1—Alexandria Bank & Trust 

Co v. Stanley, 132 So. SM, 15 La. 

App. 526. 

P.i.—In re Merrick’s Estate, 16 Pa. 

Dist. & Co. 404. 

(3) Cost of cemetery lot is not to 
be included in computing the amount 
which ordinarily is maximum allow¬ 
able for funeral expenses in an insol¬ 
vent decedent’s estate.—In re Coo¬ 
ley’s Estate, 57 Montg.Co.L., Pa., 270. 

(4) Additional expense of extra- 
large casket, required because of 
decedent's unusual size and weight, 
constitutes an item properly allow¬ 
able over and above the ordinary 
limit for funeral expenses in an in¬ 
solvent decedent's estate.—In re Coo¬ 
ley’s Estate, supra. 

(5) Where the funeral expenses in 
an insolvent estate -were partially 
paid by the administrator, who 
claimed credit for payment of one 
hundred seventy eight dollars in his 
account, and the undertaker pre¬ 
sents a preferred claim for two hun¬ 
dred dollars balance at the audit, the 
claim will be allowed as to one hun¬ 
dred twenty two dollars and dis¬ 
missed as to the rest, in the absence 
of evidence justifying a total of 
more than three hundred dollars.— 
In re Fahy’s Estate, 57 Montg.Co.L., 
Pa., 272, 55 York Leg.Rec. 88. 

(6) In an insolvent estate five 
thousand three hundred thirty five 
dollars gross, with a balance of two 
thousand four hundred twenty one 
dollars for distribution to preferred 
claims of two thousand seven hun¬ 
dred twenty nine dollars and general 
claims of one thousand six hundred 
seventy three dollars, a claim of six 
hundred eighty one dollars for funer¬ 
al expenses must, in the absence of 
any facts justifying that amount, be 
deemed excessive and reduced to 
three hundred dollars.—In re Hughes’ 
Estate, 56 Montg.Co.L., Pa., 81. 

Masses 

(1) As respects right to prefer¬ 
ence, masses are not necessarily part 
of “funeral services," although, if 
reasonable in amount, they may be 
included under such item, if cele¬ 
brated as part of funeral service.— 
In re Cunningham's Estate, 249 N. 
Y.S. 439, 140 Misc. 91. 
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(2) Legacies for masses were held 
not entitled to preference as “funer¬ 
al expenses” in view of direction in 
will respecting funeral expenses and 
amount of estate.—In re Cunning¬ 
ham's Estate, supra. 

Tombstones and monuments 

(1) Expenses for tombstones and 
monuments have been considered 
preferred as within the general clas¬ 
sification of funeral expenses.—In re 
Holmes' Estate, 1 A.2d 42, 16 N.J. 
Misc. 402—24 C.J. p 423 note 32 [b]. 

(2) However, the cost of a tomb¬ 
stone was held not allowable as 
privileged claim against insolvent es¬ 
tate. 

La.—Succession of Holstun, App., 
141 So. 793. 

Pa.—In re Krewson's Estate, 66 
Montg.Co.L. 37. 

Perpetual care of burial plot has 
been held a funeral expense entitled 
to preferential payment.—In re Van 
Valkenburgh’s Will, 298 N.Y.S. 819, 
164 Misc. 295—In re Boyle's Will, 
251 N.Y.S. 197, 140 Misc. 523. 

38. N.C.—Parker v. Lewis, 13 N.C. 

21 . 

Ordered by third person 

The fact that purchase of a burial 
lot and erection of a monument are 
not ordered by representative of es¬ 
tate of decedent or by a third par¬ 
ty, such as decedent's widow, would 
not defeat priority of claim for such 
necessaries as long as the purchase 
of the lot and monument was In 
fact necessary and proper.—In re 
Holmes’ Estate, 1 A.2d 42, 16 N.J. 
Misc. 402. 

38. N.J.—In re Holmes' Estate, su¬ 
pra. 

Utah.—Columbia Trust Co. v. Ang- 
lum, 225 P. 1089, 63 Utah 353. 
40. Conn.—Bankers' Trust Co. v. 
State, 114 A. 104, 96 Conn. 361, af¬ 
firmed Bankers' Trust Co. v. Blod¬ 
gett, 43 S.Ct. 233, 260 U.S. 647, 67 
L.Ed. 439. 

Ill.—Harrison v. Deutsch, 13 N.E. 

2d 511, 294 Ill.App. 8. 

N.Y.—In re Holmes' Estate, 1 A 2d 
42, 16 N.J.Misc. 402. 

24 C.J. p 423 note 34. 

Income taxes 

Decedent's reasonable funeral ex¬ 
penses have priority over hia debts 
due the United States for income tax- 



34 C.J.S 


EXECUTORS AND ADMINISTRATORS 


§ 461 


land, debts due or owing to the crown, 41 claims of 
the state, or of a city, 42 debts of record, such as 
judgments, 43 and rents in arrear in decedent’s life¬ 
time. 44 Under some statutes, funeral expenses have 
priority over the expenses of administration, 45 un¬ 
der other statutes, administration expenses have pri¬ 
ority, 46 while under others funeral and administra¬ 
tion expenses stand on a parity. 47 Under some stat¬ 
utes funeral expenses are placed on a parity with 
the expenses of decedent’s last illness, 48 while un¬ 
der other statutes funeral expenses have priority 
with respect to such expenses. 49 Priority of funeral 
expenses with respect to specific liens on property 
see infra this section subdivision d (2) (b). 

Funeral expenses of decedent’s family. In some 
jurisdictions the statutes giving preference to funer¬ 
al expenses include expressly or by implication the 


funeral expenses of decedent’s spouse and chil¬ 
dren, 50 but under other statutes, preference for such 
funeral expenses has been denied. 51 

(b) Expenses of Administration 

Administration expenses are ordinarily entitled to 
preferential payment and include expenditures in discov¬ 
ering and preserving assets, etc. 

Both at common law and under modern statutes, 
the expenses incident to, and necessarily incurred 
in, the administration of the estate, or more strictly 
speaking the claims of the representatives for reim¬ 
bursement for their payment of such expenses, are 
entitled to be paid in preference to the debts of de¬ 
cedent, 52 even though the estate is insufficient to 
pay the creditors in full. 53 

Administration expenses have been held to in- 


es, as the priority given by statute 
against decedent's estate exists only 
in favor of "‘debts due the United 
States,” and funeral claims are not 
in the same category with debts ow¬ 
ing by decedent.—In re Stiles' Es¬ 
tate, 215 N.Y.S. 134, 126 Misc. 715. 

41. N.J.—In re Holmes' Estate, 1 A- 
2d 42, 16 N.J.Misc. 402. 

24 C.J. p 423 note 35. 

42. Pa.—In re Weidner's Estate, 40 
Pa.Dist. & Co. 407, 19 Lehigh Co. 
L.J. 102. 

Claim for hospitalization 

Where assets of decedent's estate 
were insufficient to pay in full bal¬ 
ance of account due a funeral direc¬ 
tor whom decedent had engaged to 
bury his wife and a claim by city 
for hospitalization furnished to de¬ 
cedent and his wife, city would be 
regarded only as a ""general creditor” 
for amount of welfare furnished de¬ 
cedent, and city’s claim was not to 
be preferred to that of funeral di¬ 
rector as a debt entitled to a pref¬ 
erence under laws of the United 
States .and the state of New York 
as provided in Surr.Ct.Act.—In re 
Nifeneger’s Estate, 30 N.Y.S.2d 178, 
177 Misc. 198. 

43. Ind.—Snyder v. Thieme & Wag¬ 
ner Brewing Co., 90 N.E. 314, 173 
Ind. 659, Ann.Cas.l912A 774, re¬ 
versing, App., 87 N.E. 155. 

24 C.J. p 423 note 36. 

44. Miss.—Walker v. First Nat. 
Bank, 151 So. 740, 168 Miss. 487. 

24 C.J. p 423 note 39. 

45. Kan.—Houts v, Fritz, 54 P.2d 
920, 143 Kan. 367—Keith v. Mar- 
tin-Fleming Undertaking Co., 272 
P. 564, 127 JCan. 129. 

Ky.—Best v. Spooner, 4 Ky.L. 602. 

46. Ind.—Snyder v. Thieme & Wag¬ 
ner Brewing Co., 90 N.E. 314, 173 
Ind. 659, Ann.Cas.l9l2A 774, re¬ 
versing, App., 87 N.E. 155. 


N.Y.—In re Tangerman’s Estate, 235 
N.Y.S. 213, 226 App.Div. 162—In 
re Van Valkenburgh’s Will, 298 N. 
Y.S. 819, 164 Misc. 295—In re Scho- 
enfelder's Estate, 292 N.Y.S. 647, 
161 Misc. 654—In re Amelio’s Es¬ 
tate, 274 N.Y.S. 484, 153 Misc. 52- 
In re Horn's Estate, 273 N.Y.*S. 
259, 151 Misc. 261—In re Roth- 

stein's Estate, 271 N.Y.S. 365, 151 
Misc. 466—In re Dix' Estate, 266 
N.Y.S. 418, 148 Misc. 147. 

R.I.—Mauro v. Vervena, 4 A.2d 893, 
62 R.I. 242. 

Contra as to admitted claim 
N.Y.—In re Williams' Estate, 257 
N.Y.S. 859, 143 Misc. 527. 
Recovering payment 

Where conservator of trust com¬ 
pany paid deceased's participation 
account to undertaker on undertak¬ 
er’s procuring bond from deceased’s 
heirs to protect conservator, if there 
were other assets of deceased's es¬ 
tate, they could he used to pay ad¬ 
ministration charges, and, if none, 
administration was unwarranted, and 
hence administratrix could not re¬ 
cover from conservator on the ac¬ 
count on ground that administration 
charges were prior to claim for fun¬ 
eral expenses.—Mauro v. Vervena, 4 
A.2d 893, 62 R.L 242. 

47. Wyo.—Sowers v. King, 231 P. 
411, rehearing denied 238 P. 540, 32 
Wyo. 167. 

Parity, if not preferred 

Under Cahill's St. c 3, par 71, 
claims for funeral expenses are 
placed in the first class. They are 
placed on an equality with, if not 
given precedence over, costs of ad¬ 
ministration.—In re Gage’s Estate, 
222 Ill.App. 258. 

48. Pa.—In re Cole’s Estate, 7 Sch. 
Reg. 321. 

49. N.J.—Sullivan v. Horner, 7 A. 
411, 41 N.J.Eq. 299. 
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50. La.—Alter v. O'Brien, 31 La, 
Ann. 452. 

N.J.—Sullivan v. Horner, 7 A. 411, 
41 N.J Eq. 299. 

51. Iowa.—In re Porter's Estate, 
236 N.W. 108, 212 Iowa 29. 

52. Ark.—Miller v. Oil City Iron 
Works, 45 S.W.2d 36, 1S4 Ark. 900. 

Conn.—Hewitt v. Beattie, 138 A. 795, 
106 Conn. 602. 

Mo.—Grace v. Lee, 57 S.W.2d 1095, 
227 Mo.App. 766. 

N.J.—Bowes v. U. S., 11 A.2d 720, 
722, 127 N.J.Eq. 132, quoting Cor¬ 
pus Juris —Fitz Randolph v. Fitz 
Randolph, 189 A. 923, 925, 121 N. 
J.Eq. 380, citing Corpus Juris— 
In re Holmes’ Estate, 1 A.2d 42, 
16 N.J.Misc. 402. 

N.Y.—In re Reilly's Estate, 300 N. 
Y.S. 1285, 165 Misc. 214—In re 

Weinberg's Estate, 296 N.Y.S. 7, 
162 Misc. 867—In re Rothstein's 
Estate, 271 N.Y.S. 365, 151 Misc. 
466—In re Dix’ Estate, 266 N.Y.S. 
418, 148 Misc. 147. 

Pa.—In re Groeckel's Estate, 19 S A. 

504, 131 Pa.Super. 36. 

Tex.—Guest v. Wilson, 109 S.W.2d 
468, 469, 130 Tex. 272, citing Cor¬ 
pus Juris* and reversing, Civ.App., 
81 S.W.2d 812. 

24 C.J. p 423 note 45- 
Such claims have priority 

(1) Over a debt due the United 
States.—Harrison v. Deutsch, 13 N. 
E.2d 511, 294 Ill.App. 8—24 C.J. p 
423 note 45 [a] (1). 

(2) Over expenses of the last ill¬ 
ness.—France's Estate, 16 Wkly.N.C., 
Pa., 350. 

(3) Over claim for rent.—Walk¬ 
er v. First Nat. Bank, 151 So. 740, 
168 Miss. 487. 

53. N.Y.—In re Thompson, 41 Barb. 
237. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 
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rludr. .tmoiic <<*hi r thine -.- 1 • xjii’intittircs it’ 
trine .ir.l pri m r \ ’ .irtunitv > f‘‘0 in * 

cum «1 it] o uiiu'Ci it m v. aril iht .i.lmsm-SXiitinri of the 
t state/ 1 ' ois> ri.co\«Tti! ue.iiiM th* renn ir-t v ur‘ * 
tn an action to r«co\i.r to alili^Vs ,i cl.iun 

against the t * or to tr> title to .til l m- 

Mir.mct ^rumum* expense I tnr the protection of 
the proper: v : 61 aivl it has even heen considered 
that expenditures in carrting uii decedent’s hu-:ness 
may he reirardad as expense^ of administration, as 
shijwn infra this section subdivision c (4) ih). 
However, they do not embrace ordinary contract 
obligations of decedent that the personal represen¬ 
tative is under a duty to satisfv out of the assets of 


j (cj I>ht* Due *n Public or Sovereignty 

j aa. To United States 

bb. To state*, county, etc. 
cc. Taxes .and assessments 

aa. To United States 

Debts due the United States ordinarily must be paid 
1 before all other debts of decedent. 

i Bv virtue of acts of congress, debts due to the 
' United States must be paid before all other debts of 
decedent. 63 The statutes giving this priority to debts 
1 due the United States supersede and control all state 
■ laws so far as priorities of claims are concerned, 61 


£4. Particular matters included 

<1) "Expenses of administration”, 
within meaning of statute giving 
preference thm*to, refer primarily to 
the costs and expenses of the prubute 
proceedings themselves, when the 
costs and expenses have aris» n be¬ 
cause of the necessity of probating 
the estate, but certain obligations are 
imposed by law on an administrator, 
because of which he has been allow¬ 
ed to claim a preference for money 
he has necessarily expended in pre¬ 
serving the property of the estate, 
including taxes, assessments, insur¬ 
ance, repairs, cost of necessary as¬ 
sistance, and many other things.— 
In re Allen's Estate, 10S F.2d 973, 
42 Cal.App.2d 346. 

(2) Preferred payment of one half 
of printing cost on appeal from judg¬ 
ment obtained in action in which de¬ 
ceased with another had acted as 
attorney for plaintiff -was allowed 
administratrix on accounting.—Caro¬ 
lina Life Ins. Co. v. Arrowsmith, 176 
B. E. 728, 174 SC. 161. 

(3) Legal expenses in successfully 
resisting attempt of deceased wife’s 
relatives to revoke administration 
letters granted to husband were held 
administration expense, and wife’s 
relatives could not claim fee was ex¬ 
cessive, where they knew that spous¬ 
es, after divorce, had cohabited open¬ 
ly as spouses for nearly three years, 
and relatives nevertheless ordered 
funeral without inquiry into marri¬ 
age status and moved to revoke the 
letters.—In re Horn’s Estate, 273 N. 
Y.S. 259, 161 Misc. 261. 

(4) Premiums on bond of personal 
representative.—In re Horn's Estate, 
supra—In re Wellman's Estate, 266 
N.Y.S. 447, 14S Misc. 162. 

(6) Commissions.—In re Bates' 
Estate, 4 N.Y.S.2d 444, 167 Misc. 641, 
reversed on other grounds In re 
Bate's Will, 8 N.Y.S.Sd 548. 255 App, 
Div. 615, reargument denied 11 N.Y.S, 
2d 416, 256 App.Eiv. 669, motion de¬ 
nied 22 N.E.2d 487, 281 N.Y. 664—In 
re Wellman’s Estate, 266 N.Y.S. 447, 
148 Misc. 102. 


Cost of improvement to estate can¬ 
not h* allowed as “expenses of ad¬ 
ministration," within meaning of 
statute giving a preference thereto. 
—In re Allen’s Estate, 10S I\2d 973, 
12 Cal. App 2d 346. 

Cost of tombstone is not entitled to 
a preference in an insolvent dece¬ 
dent's estate as an administration 
expense.—In re Krowson’s Estate, 56 
Montg.Co.Li.. Fa., 87. 

5§. Ariz.—Carver v. Thoman, 135 P. 
724, 15 Ariz. 38. 

Cal.—Quigley v. Nash, 36 P.2d 112, 
1 Cal.2d 502. 

N.Y.—In re Horn's Estate. 273 X.Y.S. 
259, 151 Misc. 261. 

Pa.—In re Longstreet's Estate, 23 
Erie Co. 14. 

Payment of mortgage note was 

held not chargeable to expenses of 
administration, there hemg no show¬ 
ing that payment was prudent or 
necessary in management of estate. 
—Miller v. Oil City Iron Works, 45 
S.W.2d 36. 1S4 Ark. 900. 

56* La.—Succession of Holstun, 
App., 141 So, 793. 

N.J.—In re Holmes' Estate, 1 A.2d 
42, 16 N.J.Misc. 402. 

N.M.—Perez v. Gil's Estate, 222 P. 
907, 29 N.M. 313, 35 A.L.R. 43, 
amended mandate recalled, 240 P. 
999, 31 N.M. 105. 

N.Y.—:In re Wellman's Estate, 266 N. 

Y.S. 447, 148 Misc. 102. 

Tex.—Dallas Joint-Stock Land Bank 
in Dallas v. Maxey, Civ.App., 112 
S.W.2d 305—Kerens Nat. Bank v. 
Stockton, Civ.App., 61 S.W.2d 572, 
reversed on other grounds 94 S.W. 
2d 161, 127 Tex. 326. 

24 C.J. p 424 note 48. 

57. N.Y.—Matter of Friedlander, 145 

N.Y.S. 679, 160 App.Div. 475. 
Tex,—Kerens Nat. Bank v. Stockton, 
Civ.App., 61 S.W,2d 572, reversed 
on other grounds 94 S.W.2d 161, 
127 Tex. 326. 

24 C.J. p 424 note 49. 

sa N.Y.—In re Williams' Estate, 
257 N.Y.S. 859, 143 Misc. 527. 

24 C.J. p 424 note SO. 
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59. N.Y.—Matter of Randell, 8 N. 
Y.S. 652, 2 Conn.Surr. 29—Shields v. 
Sullivan. 3 Dem.Surr. 296. 

60. Tex.-—Manning v. Mayes, 15 S. 
W. 63S. 79 Tex. 653. 

61. Cal,—In re Allen’s Estate, 10S 
P.2d 973. 42 Cal.App.2d 346—Ens- 
coe v. Fletcher, 82 P. 1075, 1 Cal. 
App. 659. 

62. Ky.—Brown's Ex'r v. U. S. 
Trust Co., 215 S.W. 815, 185 Ky. 
747, S A.L.R. 1142. 

63. N.Y.—In re Lange’s Estate, 16 
N.Y.S.2d 312, 172 Misc. 437. 

21 C.J. p 424 note 56. 

Priority of funeral and administra¬ 
tion expenses see supra this sec¬ 
tion, subdivision c (4) (a), (b). 
Payment by government under mis¬ 
take 

Where funds remaining in the es¬ 
tate were the proceeds of govern¬ 
ment payments made under mistake 
of fact and law', government vras en¬ 
titled to entire balance of estate to 
exclusion of general creditors and 
distributees.—In re Rosa’s Estate, 16 
N.Y.S.2d 2S5, 172 Misc. 808. 

Expenses of decedent's last illness 
are a debt due from deceased and 
claims due the United States have 
priority over them.—In re Smith’s 
Estate, 18 Lehigh Co.L.J., Pa., 197— 
24 C.J. p 424 note 56 [f]. 

64. III.—Harrison v. Deutsch, 13 N. 
E.2d 511, 294 III.App. 8. 

Pa—In re Kuhn's Estate, 89 Pittsb. 

Leg.J. 13, 55 York Leg.Rec. 3. 

24 C.J. p 424 note 57. 

Validity of statute 

The federal statute, providing that 
whenever the estate of any deceased 
debtor in the hands of the executors 
or administrators is insufficient to 
pay all debts due from deceased, the 
debts due the United States shall be 
first satisfied, is not unconstitutional 
as an unauthorized interference by 
the federal government with the sov¬ 
ereign power of the commonwealth 
to establish the manner and order 
the debts due from the estates of its 
decedents shall be paid.—In re 
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where they are conflicting, 65 so that the absence of 
a similar provision in a state statute is immaterial ; 66 
but the state statutes usually recognize the priority 
of debts due the United States by including them 
among the preferred claims. 67 A debt due to an 
agency of the United States has been held entitled 
to preferential payment, 68 and this preference has 
been held not to apply where the claim was assigned 
to such agency after decedent’s death. 68 

bb. To State, County, Etc. 

(aa) In general 
(bb) Debts included 

(aa) In General 

Debts due the state or the public are ordinarily en- 


§ 461 

titled to preference in payment from the general assets 
of a decedent. 

The common law of England giving preference to 
debts due the crown has, in some states, been de¬ 
clared to be in force so as to give priority to debts 
due the state, it being held that such debts have pri¬ 
ority over the claims of citizens except as against 
antecedent liens, 70 which priority cannot be taken 
away except by express statutory provisions. 71 In 
many states the statutes expressly give a prefer¬ 
ence to debts due the state or "the public,” 72 but 
such statutes apply only where the debt of the state 
and that of the individual are otherwise of equal 
degree and equally entitled to payment. 73 In the 
absence of a statute giving a preference to debts 
due to a county, such debts have no priority over the 
general debts of decedent, 74 and a debt to a school 
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Kuhn’s Estate, 21 A.2d 513, 146 Pa. 
Super 1. 

Time of filing* 

Under federal statute providing 
that debts due the United States 
should be first satisfied if estate of 
deceased debtor is insufficient to pay 
all deceased’s debts, a claim of the 
United States against estate of de¬ 
ceased taxpayer for additional in¬ 
come taxes was entitled to priority 
over all claims except funeral ex¬ 
penses, costs of administration, and 
widow’s award, notwithstanding that 
claim for additional income taxes 
was not filed within one year from 
granting of letters testamentary and 
that Illinois statute provided that 
claims not so filed were payable only 
out of subsequently inventoried as¬ 
sets.—Harrison v. Deutsch, 13 N.E.2d 
511, 294 Ill.App. 8. 

■65. N.J.—In re Holmes* Estate, 1 A. 
2d 42, 16 N.J.Misc. 402. 

66. Mo.—U. S. v. Hahn, 37 Mo.App. 
580. 

67. Iowa.—Hart v. Jewett, 11 Iowa 
276. 

N.Y.—In re Phillips’ Estate, 6 N.Y.S. 

2d 726, 169 Misc. 86. 

Application, of federal statute not 
extended 

The New York statute establishing 
order of payment of deceased’s debts 
applies only to funds in hands of 
executor or administrator and does 
not extend application of federal 
statute giving priority to debts due. 
—U. S. v. Sullivan, D.C.N.Y., 19 F. 
Supp. 695, affirmed, C.C.A., 95 F.2d 
1021. 

68. Tex.—Federal Reserve Bank of 
Dallas v. Smylie, Civ.App., 134 S. 
W.2d 838. 

69. N.Y.—In re Wood’s Estate, 12 
N.Y.S.2d 816, 171 Misc. 542. 

Pa.—In re Bowers’ Estate, 27 North. 
Co. 390. 

70. Ill.—Lyman v. Division of Old 


Age Assistance, Department of 
Public Welfare, 25 N.E.2d 49, 373 
Ill. 27. 

Wis.—In re Koehring’s Will, 284 N. 

W. 523, 230 Wis. 533. 

24 C.J. p 424 note 61. 

71. Ill.—Lyman v. Division of Old 
Age Assistance, Department of 
Public Welfare, 25 N.E.2d 49, 373 
Ill. 27. 

24 C.J. p 425 note 62. 

72. N.Y.—In re Phillips’ Estate, 6 | 
N.Y.S.2d 726, 169 Misc. 86. 

24 C.J. p 425 note 63. 

In Pennsylvania 

(1) It has been the unbroken pol¬ 
icy of the law in Pennsylvania to 
prefer other claims over claims of 
the commonwealth against decedent’s 
estate.—In re Marberger’s Estate, 37 
Pa.Dist. & Co. 328, 56 Montg.Co.L. 30 
—In re Henry’s Estate, 22 Erie Co. 

288, 10 Som.Leg.J. 216—In re Mathe’s 
Estate, 87 Pittsb.Leg.J. 71—24 C.J. 
p 425 note 63 [b] (1). 

(2) Fiscal Code making taxes a 
first lien on taxpayer’s property was 
held not to repeal by implication pro¬ 
vision of Fiduciaries Act that com¬ 
monwealth should be last paid on 
distribution of assets of insolvent 
decedent, where Fiscal Code almost 
identically reenacted act in force 
prior to enactment of such provision 
of Fiduciaries Act, and title of Fiscal 
Code did not express intention to re¬ 
peal such provision of Fiduciaries 
Act.—In re Ferguson’s Estate, 189 A. 

289, 325 Pa. 34. 

(3) The purpose of the act of June 

25, 1936, P.L. p 28, is to make the 
property of decedent liable for bene¬ 
fits extended by the state, and claims 
for assistance shall have the same 
force and effect as other debts of de¬ 
cedent, but such a provision is not 
inconsistent with § 13 (a) of the 

Fiduciaries Act, 20 Pub.St. § 501.—In 
re Mathe’s Estate, supra. 
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(4) The Old Age Assistance Law 
and Support Law, providing that 
claims for assistance furnished shall 
have same force and effect against 
deceased beneficiary’s realty as his 
other debts and be recoverable in 
same manner, did not impliedly re¬ 
peal exception of “debts due to the 
Commonwealth, which shall be last 
paid”, in provision of Fiduciaries’ 
Act specifying order of payment of 
decedent’s debts.—In re McDowell’s 

| Estate, 13 A.2d 410, 338 Pa. 478—In 
re Horn’s Estate, 38 Pa.Dist. & Co. 
273, 10 Som.Leg.J. 54, 20 Wash.Co. 
121, 54 York Leg.Rec. 63—In re 

Siple’s Estate, 35 Pa.Dist. & Co. 489, 

9 Som.Leg.J. 294, 53 York Leg.Rec. 
76—In re Henry’s Estate, 22 Erie 
Co. 288, 10 Som.Leg.J. 216—In re Al- 
lem’s Estate, 56 Montg.Co.L. 63—In 
re Engle’s Estate, 10 Som.Leg.J. 277. 

(5) A claim for maintenance of an 
incompetent cannot be paid until all 
other creditors are paid.—In re Met¬ 
calfe’s Estate, 22 Pa.Dist. & Co. 39, 
affirmed 179 A. 587, 319 Pa. 28—In 
re O’Connor's Estate, 20 Pa.Dist. & 
Co. 547. 

(6) The commonwealth was not 
entitled to a pro rata distribution 
with a claim for personal services 
rendered decedent.—In re Mathe’s 
Estate, 87 Pittsb.Leg.J. 71. 

(7) However, the order of priority 
fixing payment to commonwealth last 
in order cannot be construed as tak¬ 
ing from commonwealth as owner 
of record lien priorities existing at 
date of -decedent’s death.—In re Mor¬ 
rison’s Estate, 22 A.2d 729, 343 Pa. 
157. 

73. S.C.—Klinck v. Keckley, 11 S.C. 
Eq. 250. 

24 C.J. p 425 note'64. 

74. Ga.—Hargrove v. Lilly, 69 Ga. 
326. 

24 C.J. P 425 note 65. 
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district has been held not to be entitled to a prefer¬ 
ence. 75 

(bb) Debts Included 

Claims included within the meaning of statutes giv¬ 
ing priority to debts due the state or the public depend 
on the wording of the statutes. 

In determining what debts are within the mean¬ 
ing of a statute giving priority to debts due the 
state or the public, the wording of the particular 
statute is of course controlling, and the settled rules 
of statutory construction must be followed. 76 It 
may, however, be laid down generally that in order 
to constitute a debt a public debt, it should, proper¬ 
ly, be a debt due the government in its sovereign 
capacity. 77 The preference given by statute to a 


claim due the state is not affected by the fact that 
the state holds a mortgage as security. 78 

Debts to corporation owned by state . A debt due 
to a bank owned and controlled entirely by the state 
is not a debt due to the state or “the public” within 
the meaning of a general statute giving such debts 
a preference, 79 but it is competent for the legisla¬ 
ture, by a special enactment, to give debts due to 
such corporations priority. 80 

cc. Taxes and Assessments 

Taxes assessed during lifetime of decedent are or¬ 
dinarily preferred debts of decedent, but assessments for 
improvements are not included. 

The statutes usually include taxes among the pre¬ 
ferred debts of decedents, 81 but where the assess- 


75. N.H.—Rockwood v. Brookline 

School Dist., 47 A. 704, 70 N.H. 388. 

76. Iowa.—In re Wagner’s Estate, 

284 N.W. 485, 226 Iowa 667. 

24 C.J. p 425 note 67. 

Public rate 

A claim of the county against an 
estate for money paid to state hos¬ 
pital for, insane for support of de¬ 
ceased while an inmate was not a 
“public rate” within meaning of 
statute concerning payment of de¬ 
mands against an estate.—In re 
Wagner’s Estate, supra. 

Relief furnished 

(1) The public welfare commis¬ 
sioner’s claim against estate of de¬ 
ceased relief recipient for the cost 
of relief furnished was a “preferred 
claim” after the payment of adminis¬ 
tration and funeral expenses within 
meaning of $urr.Ct.Act, which grants 
a preference to debts entitled to pref¬ 
erence under the laws of the state.— 
In re Clonan’s Estate, 28 N.Y.S.2d 88, 
176 Misc. 557. 

(2) Intention of legislature, to re¬ 
peal by implication statute providing 
for enforcement of statutory prefer¬ 
ences in administration of estates by 
statute relating to claim of public 
welfare official to insurance of dece¬ 
dent who had received relief at pub¬ 
lic expense, would not be presumed. 
—Mutual Life Ins. Co. of New York 
v. Smyth, 286 N.Y.S. 293, 247 App. 
Div. 27, reversing 282 N.Y.S. 136, 156 
Misc. 400. 

(3) Claim of city for amount paid 
insured as old age security relief was 
held entitled on insured's death to 
priority as to proceeds of insured’s 
life policy over claim of insured’s 
judgment creditor.—In re Ciappei’s 
Estate, 287 N.Y.S. 988, 159 Misc. 438. 
Unemployment insurance 

Statutes relating to payment of 
contributions to the state unemploy¬ 
ment insurance fund are not appli¬ 
cable to unpaid personal obligations 
of deceased incurred during his life¬ 


time and later asserted against his 
estate.—In re McClatchey's Estate, 
11 N.Y.S.2d 266, 170 Misc. 696. 

Workmen’s compensation claims or 
premiums 

(1) In statute providing that 
workmen's compensation premiums 
should be deemed preferred claims in 
all “trustee proceedings for adminis¬ 
tration of estates,” the quoted phrase 
has no application to the administra¬ 
tion of the estate of deceased person, 
but applies only to trustee proceed¬ 
ings in connection with insolvencies, 
bankruptcies, and receiverships men¬ 
tioned in the statute.—In re Phillips’ 
Estate, 6 N.Y.S.2d 726, 169 Misc. 86. 

(2) However, in an earlier case, an 
insurance carrier was held entitled 
to preferred claim against employer’s 
estate for unpaid premiums, since 
administration of estate was clearly 
within description of “trustee pro¬ 
ceedings for administration of es¬ 
tates.”—In re Epstein’s Estate, 278 N. 
Y.S. 260, 154 Misc. 776. 

77. S.C.—State v. Harris, 18 S.C.L. 

■ 598. 

24 C.J. p 425 note 68. 

78. S.C.—Lenoir v. Winn, 4 S.C.Eq. 
65, 6 Am.D. 597. 

79. Ga.—Georgia Cent. Bank v. Lit¬ 
tle, 11 Ga. 346. 

24 C.J. p 425 note 70. 

80. Ga.—State v. Dickson, 38 Ga. 
171—Central Bank v. Little, 11 Ga. 
346. 

81. Iowa.—State ex rel. Mitchell v. 
National Life Ins. Co. of U. S., 275 
N.W. 26, 223 Iowa 1301. 

N.Y.—In re Wellman’s Estate, 266 
N.Y.S. 447, 148 Misc. 102. 

Wis.—In re Koehring’s Will, 284 N. 

W. 523, 230 Wis. 533. 

24 C.J. p 425 note 72. 

“Debt” as including taxes 

(1) As regards priority of taxes on 
the death of the taxpayer, a tax in 
its essential characteristics is not a 
“debt” but is a “charge upon the 
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land.”—In re Holmes’ Estate, 1 A.2d 
42, 16 N.J.Misc. 402. 

(2) Taxes due the United States 
are “debts” within statute providing 
that debts due the United States 
shall be first satisfied if estate of 
deceased debtor is insufficient to pay 
all deceased’s debts.—Harrison v. 
Deutsch, 13 N.E.2d 511, 294 Ill.App. 
8 . 

(3) Under statute classifying tax¬ 
es assessed on property of deceased 
previous to death as “debts of the 
deceased” which fiduciary is com¬ 
manded to pay, term “debts” does 
not exclude a tax, and the tax due 
to the state unemployment insurance 
fund is a debt due to the state, not¬ 
withstanding that taxes as “forced 
contributions” from taxpayers are 
ordinarily to be distinguished from 
debts, and a sales tax due the city 
of New York is a “debt due the 
state” in parity with contributions 
due to the commissioner of the un¬ 
employment insurance fund, and is 
entitled to preference accorded such 
debts.—In re McClatchey’s Estate, 11 
N.Y.S.2d 266, 170 Misc. 696. 

(4) “Ad valorem taxes” are not 
“debts” within statute dealing with 
the order of payment of expenses of 
administration and claims against an 
estate.—In re Ratliff’s Estate, 188 So. 
128, 137 Fla. 229. 

Income taxes included 

(1) Generally. 

Ind.—Department of Treasury v. 

Reinking, App., 32 N.E.2d 741. 

Pa.—In re Kuhn's Estate, 21 A.2d 
513, 146 Pa.Super. 1—In re Nicola’s 
Estate, 89 Pittsb.Leg.J. 55. 

Tex.—Kerens Nat. Bank v. Stockton, 
Civ.App., 61 S.W.2d 572, reversed 
on other grounds 94 S.W.2d 161, 
127 Tex. 326. 

(2) The word “Act,” within provi¬ 
sion of gross income tax statute pro¬ 
hibiting approval of any fiduciary’s 
final report unless all taxes imposed 
by the “Act” have been paid, compre- 
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ment is made after the death of decedent, the taxes 
are not preferred claims. 82 A statute giving a pref¬ 
erence to taxes due the state has been held not to 
include taxes due to a county, 82 or a claim of a 
county for taxes collected by decedent, a collector 
of taxes, and not accounted for; 84 and it has also 
been held that a preference given to taxes does not 
include an assessment for a public improvement, 85 
or charges for water and gas connections. 86 Where 
taxes are not provided for, they will fall under a 
general classification of “other demands,” to be paid 
after judgments. 87 

(d) Expenses of Last Illness 

Statutes sometimes give a preference to expenses of 
the last illness, such illness being the one which terminat¬ 
ed in the patient's death. 

In the absence of statute the expenses of dece¬ 


dent’s last illness have no preference, 88 but in many 
jurisdictions statutes have been enacted giving a 
preference to such expenses, including the charges 
of physicians, bills for medicines, etc., 89 all claims 
for such expenses being of equal degree. 90 Such a 
claim has been held entitled to preference over a 
judgment, 91 or a claim for rent, 92 but is subsequent 
to the expenses of administration, and debts due to 
the United States, as shown supra this section sub¬ 
division c (4) (b), (c). It must, of course, be shown 
that physician’s services, for which a preference is 
claimed, were actually rendered. 92 

What constitutes last illness. The last illness 
within the meaning of a statute, giving preference 
to the expenses thereof, is the illness which ter¬ 
minated in the patient’s death and the right to a 
preference is limited to services performed and ex- 


hended all sections of the statute.— 
Department of Treasury v. Reinking, 
supra. 

Sales tax 

Taxes due from an estate for retail 
sales of intangible personal property 
in the course of operating a business 
belonging to the estate, pending the 
administration thereof, are not to be 
classified merely as "ordinary ex¬ 
penses of administration” but rather 
as "excise taxes” imposed for privi¬ 
lege of conducting a business and for 
selling at retail, in payment of which 
the state is entitled to priority.—In 
re Morris' Estate, 99 P.2d 294, 37 
Cal.App.2d 155. 

Assessment on life estate 

Under a statute giving a prefer¬ 
ence to "taxes assessed on the estate 
of the deceased previous to his 
death,” where an assessment was 
made during decedent's lifetime on 
realty in which he had a life estate 
and the taxes remained unpaid at the 
time of his death, they were entitled 
to preferential payment out of his 
personal estate. 

N.Y.—Coleman v. Coleman, 5 Redf, 
Surr. 524. 

N.C.—Rigsbee v. Brogden, 184 S.E. 

24, 209 N.C. 510. 

First lien on property 

A statute making taxes a first lien 
on property and giving them priority 
in the event of a judicial sale there¬ 
of was held not to repeal the statute 
relating to distribution of a dece¬ 
dent's estate and providing that 
debts due the commonwealth shall 
be paid last.—In re Ferguson’s Es¬ 
tate, 26 Pa.Dist. & Co. 421. 

82. N.Y.—In re Wellman's Estate, 
266 N.Y.S. 447, 148 Misc. 102: 

24 C.J. p 425 note 73. 

83. Ga.—Hargrove v. Lilly, 69 Ga. 
326. 

84. Ga.—Hargrove v. Lilly, supra. 


Va.—Spillman v. Payne, 4 S.E. 749, 
84 Va. 435. 

85. N.C.—Rigsbee v. Brogden, 184 
S.E. 24, 209 N.C. 510. 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmith, 176 S.E. 728, 174 S.C. 161 
—Weatherly v. Medlin, 139 S.E. 
633, 141 S.C. 290. 

24 C.J. p 425 note 76. 

86. N.C.—Rigsbee v. Brogden, 184 
S.E. 24, 209 N.C. 510. 

87. Del.—Dayett v. Willitts, 74 A. 
689, 9 Del.Ch. 424. 

88. Ariz.—Proto v. Chenoweth, 11 P. 
2d 950, 40 Ariz. 312. 

Hawaii.—Grace v. Smith, 14 Hawaii 
144. 

N.Y.—In re Ryshpan’s Estate, 7 N.Y. 
S.2d 711, 169 Misc. 368—In re 

Paine’s Estate, 252 N.Y.S. 511, 140 
Misc. 928. 

89. Ariz.—Proto v. Chenoweth, 11 
P.2d 950, 40 Ariz. 312. 

Cal.—In re Doud’s Estate, 284 P. 

705, 103 Cal.App. 414. 

La.—Succession of Bouziga, 106 So. 
328, 159 La. 853. 

Tex.—Kerens Nat. Bank v. Stockton, 
Civ.App., 61 S.W.2d 572, reversed 
on other grounds 94 S.W.2d 161, 
127 Tex. 326. 

24 C.J. p 426 note 79. 

Services included 

(1) Hospital charges, for use of 
bedroom, operating room, wheel 
chair, drugs, dressings, and labora¬ 
tory service, are for expenses of last 
illness, and entitled to privilege, as 
the statutory provision is not defini¬ 
tive, but illustrative.—Dinnat v. Suc¬ 
cession of Lewis, 8 La.App. 820. 

(2) "Medical services,” as used in 
statute giving priority among other 
debts of decedent to bills for medical 
services, include all services ren¬ 
dered to deceased, because of his ill¬ 
ness, on the advice of his physician, 
which were reasonably necessary for 
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his care and comfort and proper 
treatment by his physicians, such 
words not calling for restricted con¬ 
struction, and hospital bills for 
treatment necessary in serious ill¬ 
ness of decedent, including items for 
rent of private room and board of 
attending nurses was entitled to pref¬ 
erence in order of payment from de¬ 
cedent's estate under statute giving 
preference to claims for "medical 
services” performed within twelve 
months preceding death.—Park View 
Hospital Ass’n v. Peoples Bank & 
Trust Co., 189 S.E. 766, 211 N.C. 244. 
Provision, in will 

Provision of will requesting pay¬ 
ment "for service and care of me” 
did not authorize priority in distribu¬ 
tion of personal estate as for nurs¬ 
ing in last sickness.—Jefferson v. 
Jefferson, 139 A. 453, 16 Del.Ch. 6. 
Service and care as servant's wages 
see infra this section subdivision 
c (4) (e). 

Recording 

(1) Expenses of last illness, such 
as hospital and sanitarium bills, and 
doctors' and nurse’s bills incurred 
during decedent's last illness were 
held not required to be recorded to 
be recognized without conventional 
subrogation as privilege claims 
against succession.—Succession of 
Holstun, La.App. f 141 So. 793. 

(2) However, in an earlier case it 
was held that the claim must be re¬ 
corded or it cannot rank as privi¬ 
leged.—Elliott v. Elliott, 31 La.Ann. 
31. 

90. Conn.—Bennett v. Ives, 30 Conn. 
329. • 

91. Ind.—Snyder v. Thieme & Wag¬ 
ner Brewing Co., 90 N.E. 314, 173 
fnd. 659, Ann.Cas.1912A 774. 

92. Miss.—Walker v. First Nat. 
Bank, 151 So. 740, 168 Miss. 487. 

93. La.—Spiro v. Leibenguth, 24 So. 
785, 51 La. Ann. 152. 



§ 461 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


penses incurred during that illness, 94 but unless the 
period is designated by statute, no particular period 
preceding death can be fixed as constituting the last 
illness, as the duration of such illness must vary 
considerably according to the nature of the disease 
and the condition of the patient. 95 While it has 
been held that such a statute must be strictly con¬ 
strued, 96 it has also been held that it should be lib¬ 
erally construed, 97 and the expression cannot be lim¬ 
ited in meaning to the period during which decedent 
was in extremis; 98 but on the other hand it relates 
to the proximate, and not the remote cause of 
death, and a claim for medical attendance cannot be 
made to cover a long period during which the pa¬ 
tient lingered, partially convalescent, the attendance 
being broken off during the convalescent period and 
then renewed on decedent’s relapse, especially where 
there had been a change of physicians. 99 

Services to others than decedent. A statute plac¬ 


ing among preferred debts of an estate a debt for 
“medical services within the twelve months pre¬ 
ceding the decease” means services to decedent only 
and not to his spouse, child, or tenant. 1 

Money borrowed to pay expenses. A demand 
founded on a note given by decedent to raise mon¬ 
ey to pay his doctor’s bill cannot be classified as ex¬ 
penses of his last illness. 2 

(e) Wages of Servants, Etc. 

Wages due to servants, employees, or laborers for 
a certain period prior to decedent's death are given a 
preference under some statutes, the authorities differing 
as to the persons entitled to preference under such stat¬ 
utes. 

While in the absence of statute, a claim for wages 
has no preference, 3 wages due to servants, em¬ 
ployees, or laborers for a certain period prior to de¬ 
cedent’s death are given a preference under some 
statutes, 4 provided the services are rendered dur- 


94. Iowa.—Long- v. Northrup, 279 N. 
W. 104, 106, 225 Iowa 132, 116 A. 
L.R. 1475, quoting: Corpus Juris. 

24 C.J. p 426 note 85. 

Corpus Juris only authority found 
“So far as we can find, the only 
authority that has undertaken to 
give a general definition of the 
phrase 'the last illness’ is Corpus 
Juris. . , . The. Corpus Juris 

definition seems to be a compilation 
of practically all the decisions there¬ 
tofore rendered, and our reading of 
such decisions convinces us that the 
author therein has given the phrase 
the meaning and application that the 
courts generally have.”—Proto v. 
Chenoweth, 11 P.2d 950, 951, 40 Ariz. 
312. 

95. Iowa.—Long v. Northrup, 279 
N.W. 104, 106, 225 Iowa 132, 116 
A.L.R. 1475, quoting Corpus Juris. 

24 C.J. p 426 note 86. 

96. Derogation of equity 

Statute giving priority, among oth¬ 
er debts of decedent, to bills for 
medical service rendered within 
twelve months preceding death, be¬ 
ing in derogation of equity of a pro 
rata distribution, should be strictly 
construed against allowing a priority 
not clearly called for.—Park View 
Hospital Ass’n v. Peoples Bank & 
Trust Co., 189 S.E. 766, 211 N.C. 244. 

97. S.C.—Percival v. McVoy, 23 S.C. 
L. 337. 

24 C.J. p 426 note 87. 

98. Iowa.—Long v. Northrup, 279 N. 

W. 104, 225 Iowa 132, 116 A.L.R. 
1475. * 

24 C.J. p 426 note 88. 

99. Iowa.—Long v. Northrup, 279 N. 
W. 104, 106, 225 Iowa 132, 116 A.L. 
R. 1475, quoting Corpus Juris. 


Ohio.—Murphy v. Langa, 23 N.E.2d 
516, 62 Ohio App. 192. 

24 C.J. p 426 note 89. 

Physician may not postpone col¬ 
lecting for services rendered patient 
who during most or all the time was 
up and transacting business, and 
after death have all charges pre¬ 
ferred as “expenses for last sick¬ 
ness,” and “last sickness” of deceas¬ 
ed suffering from cancer of prostate 
and infirmities of age, and treated 
for such during some three years in 
Arizona, was sarcoma, which put him 
to bed three weeks after arrival in 
California and terminated his life.— 
Proto v. Chenoweth, 11 P.2d 950, 40 
Ariz. 312. 

Debt barred by limitations 

Purpose of statute providing for 
order of payment of debts is to es¬ 
tablish priority of legal and enforce¬ 
able debts against deceased’s estate, 
and statute does not create liability, 
and a limitation on liability for 
medical services rendered to deceased 
was not postponed until three years 
after death on ground that liability 
was for expenses of last sickness and 
was a “liability created by statute,” 
since liability would exist irrespec¬ 
tive of statute.—Brogden v. Baugh, 
55 P.2d 994, 176 Okl. 339. 

1. N.C.—Baker v. Dawson, 32 S.E. 
588, 131 N.C. 227. 

24 C.J. p 426 note 90. 

2. Kan.—Waverly Commercial State 
Bank v. Ross, 133 P. 538, 90 Kan. 
423. 

3. Iowa.—Moss v. Williams, 133 N. 
W. 120, 152 Iowa 686. 

24 C.J. p 427 note 3. 

4. Mo.—Kinder v. Schlesinger, 287 

S.W. 1072, 220 Mo.App. 596. 

Pa.—In re Longstreet’s Estate, 23 
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Erie Co. 14—In re Marberger’s Es¬ 
tate, 56 Montg.Co. 30. 

24 C.J. p 426 note 92. 

Merchandise given workers 

Administrator of insolvent estate 
was held not entitled as preferred 
creditor to credit for payment of 
merchandise given mine workers on 
store orders.—In re Huff's Estate, 
150 A. 98, 300 Pa. 64. 

Inclusion of unpreferred claim 

The fact that a servant lent money 
to her employer and included it in 
her claim for wages did not affect 
her statutory right of preference if 
the sums lent could be easily sepa¬ 
rated from the sums due for wages. 
—Chicago Title & Trust Co. v. Mc- 
Glew, 61 N.E. 1018, 193 Ill. 457, af¬ 
firming 90 Ill.App. 58. 

In Jew York 

(1) Under provisions of the Work¬ 
men’s Compensation Law and the 
Surr. Ct. Act, a claim for wages was 
held entitled to preference, notwith¬ 
standing the workman's remuner¬ 
ation was based on a completed task 
performed instead of hours or days 
of duration of employment.—In re 
Goodwin’s Estate, 296 N.Y.S. 733, 163 
Misc. 273. 

(2) In a case decided before en¬ 
actment of the provision of the 
Workmen’s Compensation Law, a 
claim for wages was denied pref¬ 
erence.—In re Bawer’s Estate, 244 
N.Y.S. 197, 137 Misc. 646. 

(3) A claim for wages was denied 
preference in cases decided since the 
enactment of the provision of the 
Workmen's Compensation Law, in 
which no mention was made thereof. 
—In re Rowland’s Estate, 8 N.Y.S.2d 
273, 169 Misc. 303—In re Paine’s Es¬ 
tate, 252 N.Y.S. 511, 140 Misc. 928. 
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ing the last illness, 5 and such a statute has been held 
to give a right of preference to the claim of one 
to whom wages were due from decedent at the time 
of his death, although claimant had left decedent’s 
services several months prior to his death. 6 

“Servants ” as used in such statutes, has been held 
to mean domestics, 7 but not to include farm labor¬ 
ers, 8 a clerk in a store, 9 a night watchman, 10 or 
persons employed in iron works; 11 and it has been 
held that no preference could be allowed where the 
claim was based on a contract. 12 However, the 
term has been held to include a clerk in a store, 13 
a barkeeper in a tavern, 14 and a person hired at a 
monthly salary, who resided in the house of his 
employer and whenever required assisted in the do¬ 
mestic labor of the family, although he had been 
principally employed in aiding decedent in his mar¬ 
ket and slaughterhouse. 15 

The term "laborer” has been held not to include 
an overseer on a plantation unless he also works as 
a common day laborer. 16 

(f) Rent 

Under some statutes, rent ia made a preferred claim. 

Among the claims preferred by the local statutes 
rent is frequently included, 17 but in order to entitle 
a claim to preference the relation of landlord and 
tenant must have existed between claimant and de¬ 


cedent. 18 Where the lease requires the lessee to 
pay taxes as part of the rent, such taxes may be 
allowed as a preferred claim, 19 and a covenant for 
payment for gas used on the premises has been held 
to render such payment a part of the rent. 20 
Amounts agreed to be paid for consumption of the 
property itself are not rent. 21 Where the prefer¬ 
ence is of not exceeding one year’s rent, the land¬ 
lord is entitled to have his claim preferred for one 
year’s rent, although that year is not the last year. 22 

(g) Claims Founded on Fiduciary Relations 
aa. In general 

bb. Statutes giving preference 
aa. In G-eneral 

Where trust funds have been wasted by the trustee 
or can no longer be traced, the cestui que trust can claim 
only as a general creditor of the estate in the absence 
of a statute entitling him to a preference. 

Property which was held in trust by decedent may, 
if it can be traced, be reclaimed by the cestuis que 
trust, whose rights are, to this extent, superior to 
any rights of decedent’s creditors, as shown supra § 
118, but, in the absence of a statute entitling him 
to a preference, where the trust funds have been 
wasted by the trustee or can no longer be traced, 
the cestui que trust can claim only as a general 
creditor of the estate. 23 Before the enactment of 


(4) A claim for wages was also de¬ 
nied preference, the court stating that 
the trustee proceedings for adminis¬ 
tration of estates mentioned in the 
Workmen’s Compensation Law have 
no application to the administration 
of the estate of a deceased person.— 
In re Phillips' Estate, 6 N.Y.S.2d 726, 
169 Misc. 86. * 

5. Kan.—Schmitz’s Estate v. 

Schmitz, 261 P. 824, 124 Kan. 546, 
rehearing denied 263 P. 1045, 125 
Kan. 115. 

Mo.—Kinder v. Schlesinger, 287 S.W. 

1072, 220 Mo.App. 596. 

Contra under prior statute 
Kan.—Cawood v. Wolfley, 43 P. 236, 
56 Kan. 281, 54 Am.S.R. 690, 31 
L.R.A. 538. 

6. Pa.—Martin’s Appeal, 33 Pa. 395. 

7. Mo.—Kinder v. Schlesinger, 287 
S.W. 1072, 220 Mo.App. 596. 

3. Pa.—Sollenberger's Estate, 8 Pa. 
Dist. 626, 15 Montg.Co. 145—Mc- 
Kim’s Estate, 2 Fa.L.J.R. 224, 3 Pa. 
L.J. 502. 

9. Mo.—Kinder v. Schlesinger, 287 
S.W. 1072, 220 Mo.App. 596. 

10. Mo.—In re Kellam’s Estate, 53 
S.W.2d 401, 227 Mo.App. 291. 

11. Fa.—Ex parte Meason, 5 Binn. 
167. 

24 C.J. p 427 note 98. 


12. Pa.—In re Horn’s Estate, 38 Pa. 
Dist. & Co. 273, 10 Som.Leg.J. 54, 
20 Wash.Co. 121, 54 York Leg.Rec. 
63. 

13. Kan.—Cawood v. Wolfley, 43 P. 
236, 56 Kan. 281, 282, 54 Am.S.R. 
590, 31 L.R.A. 538. 

24 C.J. p 427 note 94. 

14. Pa.—Boniface v. Scott, 3 Serg. 
& R. 351. 

15. Pa.—Miller’s Estate, 1 Ashm. 
323. 

16. Ga.—Rust v, Billingslea, 44 Ga. 
306. 

17. Miss.—Walker v. First Nat. 
Bank, 151 So. 740, 168 Miss. 487. 

Pa.—In re Nye’s Estate, 22 Erie Co. 

198, 54 York Leg.Rec. 139. 

24 C.J. p 427 note 5. 

Lien for rent see infra this section 
subdivision d (2) (b). 

After decedent’s death 

(1) Rent accruing after decedent’s 
death has been held not entitled to 
the preference granted by the stat¬ 
ute.—In re Wacker’s Estate, 37 Pa. 
Dist. & Co. 330, 29 Del.Co. 144—In 
re Hughes’ Estate, 56 Montg.Co. 81 
—24 C.J. p 427 note 5 [e] (2). 

(2) However, there is authority to 
the contrary. 

Md.—Longwell v. Ridinger, 1 Gill 57. 
S.C.—McEwen v. Joy, 41 S.C.L. 33. 
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18. Pa.—Ferris* Estate, 7 Pa.Dist. 
425. 

24 C.J. p 427 note 6. 

19. Pa.—Morgan's Estate, 1 Pa.Dist. 
402, 11 Pa.Co. 536. 

20. Pa.—Fernwood Masonic Hall 
Assoc, v. Jones, 102 Pa. 307. 

21. Pa.—Heckman’s Estate, 15 Pa. 
Co. 264. 

24 C.J. p 427 note 12. 

22. Pa.—Weltner's Appeal, 63 Pa. 
302. 

( 23. Ala.—Crews v. TJ S. Fidelity & 
Guaranty Co., 185 So. 370, 237 Ala. 
14. 

Ky.—Knuckles v. Howard, 87 S.W.2d 
106, 261 Ky. 89. 

N.Y.—In re Horn’s Estate, 27 N.Y.S. 
2d 46, 176 Misc. 254—In re Gaul’s 
Will, 289 N.Y.S. 644, 160 Misc. 123 
—In re Petrosemolo’s Estate, 273 
N.Y.S. 718, 152 Misc. 419—In re 
Gilbert’s Estate, 262 N.Y.S. 357, 
145 Misc. 901—In re WyckofFs Es¬ 
tate, 254 N.Y.S. 491, 141 Misc. 900. 
Pa.—In re Girton's Estate, 17 Fa. 
Dist. & Co. 33. 

24 C.J. p 427 note 16 p 428 note 17. 
Indirect increase insufficient 

A cestui que trust is not entitled 
to a preference lien on the assets of 
the trustee's estate on the ground 
that it may have been indirectly in- 
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statutes abolishing the distinction between specialty 
and simple contract debts in administration, a claim 
for a breach of trust committed by decedent in his 
lifetime ranked merely as a simple contract debt, 24 
unless the breach of trust was also a breach of a 
bond or covenant executed by the trustee or fiduci¬ 
ary, in which case the claim ranked as a debt by 
specialty. 25 

bb. Statutes Giving Preference 

In some jurisdictions, statutes give a preference to 
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claims arising out of decedent's misconduct or neglect 
in a fiduciary capacity. 

In a number of states, the statutes give a prefer¬ 
ence to claims arising out of decedent’s misconduct 
or neglect in fiduciary capacity, 26 whether as ex¬ 
ecutor or administrator, 27 guardian, 28 or trustee, 29 
but it has been considered that such a statute in¬ 
cludes only a technical trust and not a trust created 
by implication of law. 30 A statute preferring fiduci¬ 
ary debts is, however, only prospective in its oper¬ 
ation, and has no application to the estate of a de- 
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■creased as a result of the process of 
dissipation of the trust fund.—Mar¬ 
tin v. Smith, 197 P. 823, 33 Idaho 692. 
Proof necessary 

A mere failure of a trustee to ac¬ 
count for his trust is not sufficient 
to warrant a “preference", and such 
property or proceeds thereof cannot 
he assumed to be contained in assets 
cf estate of trustee, but such fact 
must be sustained by evidence that 
the trust property is actually repre¬ 
sented in property composing- entire 
mass of assets passing into hands of 
executors of trustee, in order to au¬ 
thorize preference.—McCabe v. 
Grantham, 31 N.E.2d 658, 108 Ind. 
App. 695. 

Resulting trust arising from act of 
representative 

It has been held that, where an 
executor collected money which in 
equity and good conscience belonged 
to a third person, and used such 
money to pay legitimate and pre¬ 
ferred debts of the estate, the claim 
of the owner of such money for re¬ 
imbursement was entitled to a pref¬ 
erence.—Lathrop v. Brown, 65 Ga. 
312. 

24. N.C.—Bateman v* Latham, 56 
N.C. 35. 

24 C.J. p 428 note 19. 

25. N.C.—Benbury v. Benbury, 22 1ST. 
C. 235. 

24 C.J. p 428 note 20. 

26. Ill.—Levy v. Kuss, 219 Ill.App. 
194. 

34 C.J. p 428 note 22. 

Statutory priority must be observed 
Money in trust which deceased has 
received is obtainable from his estate 
only after provision has been made 
for the payment of claims given 
preference thereto.—Levy v. Kuss, 
supra. 

27. Ky.—Chappell v. Neurath, 125 S. 
W.2d 1024, 277 Ky. 87. 

24 C.J. p 428 note 23. 

Tracing unnecessary 

A claim against decedent's estate 
for amount of estate of dead person 
for which decedent had not account¬ 
ed was not deprived of priority be¬ 
cause of failure to show that any 
of estate of dead person remained in 
hands of decedent at time of her 
•death or went into hands of her, 


administrator.—Chappell v. Neurath, 
125 S.W.2d 1024, 277 Ky. 87. 

Laches or estoppel 

Where deceased executor had exer¬ 
cised sole control over testator’s es¬ 
tate and made no report or settle¬ 
ment of corpus, testator’s aged wid¬ 
ow was held not prevented, by laches 
or estoppel, from claiming statutory 
preference as against general credi¬ 
tors of executor to extent of testa¬ 
tor's personalty in executor’s hands 
at executor’s death, although widow, 
as executrix, allegedly permitted ex¬ 
ecutor continuously to exercise ex¬ 
clusive control and executor had 
commingled estate with his funds, 
especially where widow’s conduct 
conformed to apparent intention of 
testator.—Anspacher v. Utterback's 
Adm’r, 68 S.W.2d 15, 252 Ky. 666. 
Priority 

Under statute, claim for amount 
of estate of decedent, ward, or per¬ 
son of unsound mind remaining in 
hands of decedent is of equal rank 
with burial expenses and cost and 
charges of administration, which are 
preferred claims, to be paid in full 
before distribution to other creditors. 
—Chappell v. Neurath, 125 S.W.2d 
1024, 277 Ky. 87. 

28. Ill.—Sellers v. People, 6 Ill. 183. 
24 C.J. p 428 note 24. 

Creditors of ward 

It has been held that, where the 
claim of a person is entitled to pref¬ 
erence on the distribution of dece¬ 
dent’s estate as a fiduciary debt, his 
creditors may be substituted to his 
rights to the extent of their claims. 
—White v. Carrico, 2 Mete., Ky., 232. 

29. Colo.—Chavez v. Gallup, 235 P. 

345, 77 Colo. 141. 

Ill.—In re Rippel's Estate, 214 Ill. 

App. 477. 

24 C.J. p 428 note 25. 

Keeping separate and distinct 

A statute providing that, where de¬ 
cedent has received money in trust, 
the amount received and not account¬ 
ed for shall be paid out of the estate 
as a claim of the sixth class, does 
not require that the funds be kept 
separate and distinct before a claim 
therefor can be allowed as of such 
class, and it is not necessary to iden¬ 
tify trust funds before a claim may 
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be allowed against the estate of the 
trustee as of the sixth class.—In re 
Oglesby’s Estate, 215 Ill.App. 94. 
Trust for support of school 

Trust fund for support of school 
was held not “the estate of a ward’* 
nor a preferred claim against estate 
of trustee, to be paid before his oth¬ 
er creditors.—Powell’s Adm’r v. Mer¬ 
cer County Board of Education, 281 
S.W. 535, 213 Ky. 556. 

30. Ill.—Schaack v. Reiter, 23 N.E. 
2d 714, 372 Ill. 328, affirming In 
re Reiter’s Estate, 18 N.E 2d 562, 
298 Ill.App. 623—In re Reiter’s Es¬ 
tate, 20 N.E.2d 364, 29 9 Ill. App. 

622—In re Reiter’s Estate, 18 N. 
E.2d 563, 298 Ill.App. 313. 

24 C.J. p 428 note 26. 

Special agency 

Claim for foreign money received, 
but not transmitted to foreign bank 
as agreed, constitutes trust claim 
against estate, such claim not aris¬ 
ing out of an ordinary agency.—In 
re Melone’s Estate, 247 Ill.App. 226. 
Insurance agent 

Insurance Law does not make in¬ 
surance agents who collect premiums 
trustees in the technical sense of the 
term, so as to entitle an insurance 
company to have a claim for premi¬ 
ums collected allowed out of the 
agent’s estate as of the first class.— 
California Ins. Co. of San Francisco 
v. Dudley, 195 P. 649, 69 Colo. 560. 
Creditor-debtor or principal and 
agent relationship 
The mere relationship of debtor 
and creditor or of principal and 
agent does not furnish a basis for 
the establishment of a trust of the 
character contemplated by the stat¬ 
ute.—Schaack v. Reiter, 23 N.E.2d 
714, 372 Ill. 328, affirming In re 

Reiter's Estate, 18 N.E.2d 562, 298 
Ill.App. 623. 

Evidence held not to show that 
money due to claimant from de¬ 
ceased insurance agent and mortgage 
broker was money received “in trust 
for any purpose," within statute 
which would be entitled to allow¬ 
ance as a claim of the fifth class, 
but claim was properly classified as 
a claim of the sixth class.—Schaack 
v. Reiter, 23 N.E.2d 714, 372 Ill. 328, 
affirming In re Reiter’s Estate, 18 
N.E.2d 562, 298 Ill.App. 623. 
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cedent dying before the passage of the act, although 
the estate had not been distributed at the time of 
the passage of the act. 31 

Claims against foreign fiduciaries . It has been 
held that a statute giving a preference to claims 
arising out of a fiduciary relation applies only to 
the estates of fiduciaries appointed under the laws 
of that state, the debts of foreign fiduciaries be¬ 
ing payable according to their ordinary dignity, 32 
but there is also authority for the view that such a 
statute is applicable to the estate of a foreign ex¬ 
ecutor who had never qualified in the state but died 
holding assets of his testator there. 33 

(h) Debts Incurred by Representative 
Debts incurred by decedent in his lifetime ordinarily 
have priority over debts contracted by the personal 
representative, but debts incurred in lawfully carrying 
on decedent's business after his death may be preferred 
as expenses of administration. 

While debts incurred by decedent in his lifetime 
have been held to have priority over debts contract¬ 
ed by the personal representative in performing de¬ 
cedent’s executory contracts, 34 it has also been held 
that the rights and remedies of creditors who pro¬ 
cure and hold secured or unsecured notes against 
the estate subsequent to the death of decedent are 
the same as though the debts were incurred during 
decedent’s lifetime. 35 


In carrying on decedent 9 s business. It has been 
considered that debts created by decedent in his 
lifetime have priority of payment out of his gen¬ 
eral estate over debts incurred by the representative 
in carrying on decedent’s business, 36 and while it 
has been held that expenses incurred by the repre¬ 
sentative in carrying on deceased’s business are not 
expenses of administration, 37 there is also authori¬ 
ty for the view that expenses incurred in lawfully 
carrying on decedent’s business after his death may 
be preferred as expenses of administration. 38 It 
has also been held that, where decedent’s business 
was continued by his administrator, a creditor whose 
claim arose after the death of decedent is entitled 
in equity, on showing the insolvency of the admin¬ 
istrator and that the business into which his goods 
went was profitable to the estate, to have the profit 
applied to his debt, or on showing that the business 
was continued with the consent of all parties inter¬ 
ested, to have the assets of the estate invested in 
it first used in payment of his debt. 39 

(i) Other Claims 

Preference is somtimes given by statute to liquidated 
demands and claims for provisions furnished, but miscel¬ 
laneous other claims have been denied preference. 

A preference is sometimes given to claims for 
provisions furnished to decedent or his family with¬ 


al. Va.—Price v. Harrison, 31 Gratt. 
114, 72 Va. 114. 

32. Ga.—Caruthers v. Corbin, 38 
Ga. 75. 

33. Va.—Tunstall v.* Pollard, 11 
Leigh 1, 38 Va. 1. 

34. Pa.—In re AUam, 49 A. 252, 199 
Pa. 573. 

Expenses of administration and fun¬ 
eral expenses see supra this sec¬ 
tion, subdivision c (4) (a), (b). 

35. Cal.—In re Smith’s Estate, 60 
P.2d 574, 16 Cal.App.2d 239. 

36. Conn.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

24 C.J. p 429 note 40. 

In interest of devisees and legatees 
Where executors received assets 
greatly in excess of the amount nec¬ 
essary to discharge all claims pre¬ 
sented against the estate, and they 
kept the estate open and continued 
the business many years solely in 
the interests of devisees and lega¬ 
tees, the claims of ante mortem cred¬ 
itors have priority over the expenses 
of conducting the business.—Hewitt 
v. Beattie, supra. 

Consent of credltors f etc. 

Where decedent's business is con¬ 
tinued by administrator at request 
and on consent of all parties inter¬ 
ested, creditors and next of kin, 
funds of estate ventured in trade 

?4 21 


or invested in business should, in 
equity, be first applied to debts in¬ 
curred by venture, if administrator 
proved, to be insolvent, and the stat¬ 
ute relating to order of payment of 
debts of decedent’s estate was held 
inapplicable to action arising from 
indebtedness incurred through con¬ 
tinuation of decedent's business by 
administrator.—Philco Radio & Tel¬ 
evision Corporation of New York v. 
Damsky, 294 N.Y.S. 776, 250 App.Div. 
485. 

"Workmen’s compensation premiums 
Where temporary administrator 
continued deceased's business, claim 
of state insurance fund for work¬ 
men’s compensation premiums which 
arose during administration and 
which was catalogued in adminis¬ 
trator’s account as an administra¬ 
tion expense, was entitled to pre¬ 
ferred treatment.—In re Phillips' Es¬ 
tate, 6 N.Y.S.2d 726, 169 Misc. 86. 

37. Cal.—In re Smith’s Estate, 60 
P.2d 574, 16 Cal.App.2d 239. 
Purpose of statute 

The purpose of legislature in 
adopting statute empowering a court 
to authorize an administrator to con¬ 
tinue operation of decedent’s busi¬ 
ness was to permit business of dece¬ 
dent to be continued under direction 
of the court, for such benefits as 
might accrue to all concerned, there- 

321 


by relieving administrator of per¬ 
sonal liability therefor, but it was 
not the intention to give to those ad¬ 
vancing credit on the business a pref¬ 
erence over other creditors who may 
have contributed to assets in hands 
of administrator.—In re Allen’s Es¬ 
tate, 108 P.2d 973, 42 Cal.App.2d 346. 

38. Mass.—Standard Rubber Co. v. 
Carberry, 6 N.E.2d 772, 296 Mass. 
503. 

N.M.—Perez v. Gil's Estate, 222 P. 
907, 29 N.M. 313, 35 A.L.R. 43, 
amended mandate recalled 240 P. 
999, 31 N.M. 105. 

24 C.J. p 429 note 41. 

Sales taxes 

Unpaid sales taxes and claim for 
contribution to insurance fund aris¬ 
ing from transactions occurring in 
the business of deceased during time 
of its continuance by administratrix 
were administration expenses enti¬ 
tled to an absolute priority over all 
personal creditors of deceased where, 
although estate was insolvent, its 
assets were sufficient to pay all ad¬ 
ministration expenses.—In re Mc- 
Clatchey’s Estate, 11 N.Y,S,2d 266, 
170 Misc. 696. 

39. N.Y.—American Surety Co. v. 
McGuire, 103 N.Y.S. 753, 54 Misc. 
79. 
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in a specified time prior to his death, 40 and under 
some statutes liquidated demands have preference 
over debts on open account, 41 a demand being liqui¬ 
dated whenever the amount due was agreed on by 
the parties or fixed by operation of law. 42 

Between debts of the same class no distinction in 
dignity or priority exists by reason of the fact that 
one is due presently and another not due until a fu¬ 
ture day, 43 but a debt owing presently, although not 
yet due, retains its priority over debts of lower de¬ 
gree, and without providing for its payment the rep¬ 
resentative cannot lawfully pay debts of inferior 
dignity. 44 The existence of merely contingent debts 
does not, however, in the absence of express stat¬ 
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ute, prevent the representative from applying the 
assets to debts of inferior degree. 45 

In the absence of a statute so providing, resident 
creditors as such have no priority over nonresidents 
but both stand on a footing of equality according 
to the ordinary rank and dignity of their claims, 46 
notwithstanding the assets in the domestic state are 
insufficient to pay all the creditors in full and in the 
state where the foreign creditors reside there are 
other assets on which they can administer. 47 

Claims not entitled to a preference have been held 
to include, among others, 48 a tort claim, 49 a claim 
under an antenuptial contract, 50 a claim under a 
stock assessment, 51 a claim for money advanced to 
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40. La.—Moise's Succession, 31 So. 
990, 107 La. 717—Duhe's Succes¬ 
sion, 6 So. 502, 41 La.Ann. 209. 

41. Ga.—Benfleld v. McMillan, 2 S. 
E.2d 600, 188 Ga. 52. 

24 C.J. p 429 note 34. 

42. Ga.—Nisbet v. Lawson, 1 Ga. 
275. 

24 C.J. p 429 note 35. 

A judgment for money damages 
based on verdict against executor in 
suit for specific performance which 
contained prayer for damages in lieu 
thereof, and which was brought orig¬ 
inally against testator, was based 
on “unliquidated demand" within 
meaning of statute relating to pri¬ 
ority in payment of claims against a 
decedent’s estate.—Benfleld v. Mc¬ 
Millan, 2 S.E.2d 600, 188 Ga. 52. 

43. Ill.—Gross v. Thomson, 121 N. 
E. 600, 286 Ill. 185. 

24 C.J. p 430 note 43. 

44. U.S.—U. S. v. North Carolina 
Bank, N.C., 6 Pet. 29, 8 L.Ed. 308. 

24 C.J. p 430 note 44. 

45. N.C.—Delamothe v. Lanier, 4 N. 
C. 296. 

24 C.J. p 430 note 45. 

46. N.H.—Goodall v. Marshall, 11 
N.H. 88, 35 Am.D. 472. 

24 C.J. p 430 note 46. 

47. N.C.—Findley v. Gidney, 75 N. 
C. 395. 

Tex.—Tyler v. Thompson, 44 Tex. 
497, 23 Am.R. 600. 

48. Pa.—In re Gartner Estate, 94 
Pa.Super. 45. 

Voluntary obligations 

Liability of accommodation indors¬ 
er on note held not “voluntary ob¬ 
ligation" within statute preferring 
other demands against decedent's es¬ 
tate to “voluntary obligations."— 
Central Trust Co. v. Avis, 164 S.E. 
513, 112 W.Va. 416. 

Contracts under hand for payment of 
money 

(1) Any writing, whereby person 
acknowledges over his signature for 
a consideration a debt to person fur¬ 


nishing consideration, whether such 
debt be payable in money or specific 
property, is sufficient, regardless of 
its form, to create “binding contract 
under hand for the payment of mon¬ 
ey or delivery of goods, wares or 
merchandise" within statute pre¬ 
scribing order of payment of credi¬ 
tors’ demands against decedent’s es¬ 
tate.—In re Ellis’ Estate, Del.Orph., 
6 A.2d 602. 

(2) Promissory notes, signed, but 
not sealed, by testator, are “con¬ 
tracts under hand for the payment 
of money" within statute fixing or¬ 
der of payment of demands against 
decedent's estate.—In re Ellis’ Es¬ 
tate, supra. 

(3) Testator’s indorsement of 
promissory note made to his order 
and guarantee of payment of note 
made to trust company’s order were 
“contracts under hand for the pay¬ 
ment of money" within statute pre¬ 
scribing order of payment of credi¬ 
tors’ demands against decedent’s es¬ 
tate.—In re Ellis’ Estate, supra. 

(4) Papers acknowledging loan to 
signer of shares of corporations’ 
stock to be returned at earliest pos¬ 
sible moment and his receipt of oth¬ 
er such shares to be returned as soon 
as market stabilized itself, a paper 
requesting additional loan of shares 
of certain corporation’s stock tem¬ 
porarily,. and his receipt therefor, 
constituted together a “contract un¬ 
der hand for the payment of money 
or delivery of goods, wares or mer¬ 
chandise" within statute prescribing 
order of payment of creditors’ de¬ 
mands against decedent’s estate.—In 
re Ellis’ Estate, supra. 

“Other demands” 

Claims against testator’s estate 
for amounts of loans, not evidenced 
by writing, to testator are within 
class of “other demands," designated 
by statute as last in order of pay¬ 
ment of claims against decedent’s i 
estate.—In re Ellis' Estate, supra. 

Acknowledgment in will j 

Acknowledgment in will of debt j 
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owing cannot be “contract" or “ob¬ 
ligation under seal" giving priority 
in distribution of decedent’s person¬ 
al estate.—Jefferson v. Jefferson, 139 
A. 453, 16 DeLCh. 6. 

Annuity claim 

Where deceased was obligated to 
pay yearly sum to claimant for life, 
annuitant's claim was on simple con¬ 
tract substantially the same as a 
chain of promissory notes and with¬ 
out any right to preference over 
other creditors.—Turk v. Grossman, 
Md., 17 A.2d 122. 

A widow, who had joined in a 
mortgage and allowed foreclosure 
without protection of her dower, is 
not preferred over the claims of gen¬ 
eral creditors, but is in the position 
of a surety whose property has been 
sold to pay the debt of the principal, 
and her claim thus accrued had no 
greater priority in the administration 
of the assets of the principal than 
did the debt before its payment.— 
Brown v. McLean, 8 S.E.2d 807 217 
N.C. 555. 

49. Mass.—Gallo v. Foley, 5 N.E.2d 
425, 296 Mass. 306. 

50. Iowa.—In re Shepherd's Estate, 
261 N.W. 35, 220 Iowa 12. 

Pa.—In re Goecltel’s Estate, 198 A. 
504, 131 Pa. Super. 36. 

51. N.C.—Hood ex rel. Citizens’ 
Bank of Farmville v. Darden, 174 
S.E. 460, 206 N.'C. 566. 

No lien 

An assessment against the stock 
of a deceased stockholder of an in¬ 
solvent national bank created no 
lien against the estate, and claim 
based thereon constituted merely an 
unsecured and unpreferred claim 
against decedent's estate.—Tobin v. 
Hymers, C.C.A.Nev., 99 F.2d 740, af¬ 
firming, D.C., 19 F.Supp. 795. 

Not expense of administration 

Judgment allowing claim against 
insolvent estate for bank stockhold¬ 
er's superadded liability nx?’, being 
an “expense in care, management 
or settlement of estate," was held 
allowable only as a common claim 
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decedent, 52 a telephone bill made during decedent’s 
last illness, 53 and a claim based on a compensation 
award. 54 

(5) Time of Filing or Proving Claim 

Under some statutes a claim not filed or presented 
within a certain period cannot be accorded a preferred 
status, and claims exhibited within a specified time are 
placed in a class by themselves prior to debts exhibited 
or filed thereafter. 

Ordinarily all unpreferred claims exhibited and 
allowed within the general period limited for that 
purpose are payable pro rata without regard to the 
time at which they were presented. 55 Under some 
statutes, a claim not filed or presented within a cer¬ 
tain period cannot be accorded a preferred status, 56 
and claims exhibited or filed within a certain period 
are placed in a class by themselves to be paid prior 
to debts exhibited or filed thereafter. 57 The mere 
filing within the time limited is sufficient to give a 
claim its statutory rank, and proving or establishing 
the claim within such time is not necessary, pro¬ 
vided it is finally established within the time al¬ 
lowed for the proof of claims, 58 and it has been held 
that valid claims presented to, and approved by, the 
representative within the statutory time are enti¬ 
tled to rank accordingly, although not formally filed, 
if, under the circumstances, other parties in inter¬ 
est are not prejudiced. 59 


d. Liens 

(1) Judgments and decrees 

(2) Specific liens 

(1) Judgments and Decrees 

(a) Priority as to general assets 

(b) Priority as to property subject to 

lien 

(c) Priority inter sese 

(a) Priority as to General Assets 

Under some statutes, final, domestic judgments ren¬ 
dered against deceased in his lifetime are preferred 
claims as against the general assets of the estate. 

At common law and under some statutes, judg¬ 
ments rendered against decedent in his lifetime are 
preferred claims as against the general assets of 
the estate. 60 Some statutes preferring judgments 
contemplate that the judgments shall be subsisting 
liens at the debtor’s death or at least be capable of 
being liens; 61 but in the absence of any such pro¬ 
vision a judgment is entitled to preference, although 
it did not constitute a lien on the debtor’s land at 
the time of his death or would not have constituted 
such a lien if the debtor, had owned any land. 62 As 
a general rule in order for a judgment to be pre¬ 
ferred it must have been rendered against decedent 
in his lifetime, 63 and it is also sometimes required 
that the judgment shall have been docketed prior to 
the debtor’s death. 64 The judgment or decree must 


and not as an expense of adminis¬ 
tration to be allowed in full.—Han¬ 
sen v. Stanton, 31 P.2d 903, 177 Wash. 
257, 92 A.L.R. 1037. 
liability accruing' after death 

Valid claims of testator's creditors 
were held entitled to priority as to 
testator’s estate in hands of testa¬ 
mentary trustee over claim based on 
assessment against trustee as holder 
of stock of failed national bank, 
where liability under assessment ac¬ 
crued subsequent to time assets of 
testator’s estate came into trustee’s 
possession, subject to lien In favor 
of testator’s creditors.—Wallace v. 
Republic Nat. Bank & Trust Co. of 
Dallas, C.C.A.Tex. ? 80 F.2d 787, modi¬ 
fying, D.O., Meek v. Republic Nat. 
Bank & Trust Co., 9 F.Supp. 651, cer¬ 
tiorari denied Crook v. Wallace, 56 
S.Ot. 952, 298 U.S. 683, 80 L.Ed. 1403. 

52. Iowa.—Dong v. Northrup, 279 
N.W. 104, 225 Iowa 132, 116 A.L.R. 
1475. 

53. La.—Succession of Holstun, 
App. f 141 So- 793. 

54. Pa.—In re Gilton’s Estate, 10 
Pa.I>ist. & Co. 129. 

55. Ill.—Dunlap v. McGhee, 98 Ill. 
287—Ramsay v. Ramsay, 97 Ill. 
App. 270* ■ 


56. Colo.—In re Youngquest’s Es¬ 
tate, 76 P.2d 1117, 102 Colo. 105. 

57. Ark.—Burns v. Wogman, 138 S. 
W.2d 389, 200 Ark. 225. 

Iowa.—Elliott v. Des Moines Nat. 
Bank, 228 N.W. 274, 209 Iowa 1258 
—In re Harsh’s Estate, 218 N.W. 
537, 207 Iowa 84—In rc Prunty’s 
Estate, 207 N.W. 785, 201 Iowa 
670. 

Mo.—Schaefer v. Magel’s Estate, 108 
S.W.2d 608, 233 Mo.App. 778. 

24 C.J. P 430 note 49. 

State statute superseded by act of 
congress see supra subdivision c 
(4) (c) aa of this section. 

58. Iowa.—Smith v. McFadden, 9 N. 
W. 350, 56 Iowa 482. 

24 C.J. p 430 note 50. 

59- Iowa.—In re Wonn, 45 N.W. 
1063, 80 Iowa 750. 

60. Mo,—Grace v. Lee, 57 S.W.2d 
1095, 227 Mo.App. 766—King v. 

Hayes, 9 S.W.2d 538, 223 Mo.App. 
138. 

N.Y.—In re Herrick’s Estate, 10 N. 

Y.S.2d 471, 170 Misc. 465. 

Philippine.—Peterson v. Newberry, 6 
Philippine 260. 

S.C.—McConnell v. Barnes, 140 S.E. 

310, 142 S.C. 112, 57 A.L.R. 483. 

24 C.J. p 431 note 58. 
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61. Ark.—Eddins v. Graddy, 28 Ark. 
500. 

21 C.J. p 431 note 59. 

62. Mo.—Tonnies v. McIntyre, 8? 
Mo.App. 268. 

24 C.J. p 431 note 60. 

63. Mo.—Cook's Estate v. Brown, 
140 S.W.2d 42, 346 Mo. 281, 128 
A.L.R. 1396. 

N.Y.—In re Wyckoff's Estate, 254 N. 

Y.S. 491, 141 Misc. 900. 

N.C.—Price v. Askins, 194 S.E. 284, 
212 N.C. 583. 

24 C.J. p 432 note 61. 

64. N.J.—Ward v. Kaycoff, 154 A, 
■410, 9 N.J.Misc. 498. 

24 C.J. p 432 note 62. 

Docketed as judgment against testa¬ 
tor 

A stipulation wherein testator ac¬ 
knowledged a debt and authorized 
the creditor to enter judgment on de¬ 
fault was equivalent to an accepted 
offer to allow judgment to be taken 
within the statute, and, where a 
judgment taken after death of tes¬ 
tator was docketed as a judgment 
against testator in accordance with 
the statute, it was entitled to be 
paid as a preferred claim.—In re 
Herrick’s Estate, 10 N.Y.S.2d 471, 170 
Misc. 465. 
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be final, 65 and must not only ascertain that a cer¬ 
tain sum of money is due but also order payment ; 66 
but formal defects in the judgment will not defeat 
its preferential right. 67 

In a number of states the statutes have abolished 
the common-law priority of judgments over special¬ 
ty and simple contract debts and made them all pay¬ 
able pro rata out of the general assets, 68 and such 
a provision does not impair the obligation of con¬ 
tracts, as applied to judgments recovered prior to 
the passage of the act, decedent having died after 
such passage. 66 

Foreign judgments . It is generally held that judg¬ 
ments of foreign countries 70 and sister states 71 are 
not entitled to the priority accorded domestic judg¬ 
ments. 

(b) Priority as to Property Subject to Lien 

Judgments existing in the debtor's lifetime are gen¬ 
erally payable out of the proceeds of land covered by 
them in priority to all unsecured debts. 


Where the personal estate is insufficient, judg¬ 
ments existing in the debtor’s lifetime are payable 
out of the proceeds of the land covered by them in 
priority to all unsecured debts, 72 but in order that a 
judgment may have this priority it must ordinarily 
have been a lien on the land at the time of the debt¬ 
or’s death, 73 and proceedings thereafter to make it 
a lien are ineffectual to give it priority. 74 Howev¬ 
er, under some statutes a judgment against an ex¬ 
ecutor obtained shortly before the sale of land be¬ 
comes a lien thereon and is entitled to priority in 
the proceeds. 75 

(c) Priority Inter Sese 

Under some statutes judgments are payable accord¬ 
ing to their priority in point of time, the order of docket¬ 
ing sometimes being made determinative. 

By statute in many states judgments and decrees 
are payable according to their priority in point of 
time, the oldest being paid first, regardless of dock¬ 
eting, 76 but the priority is sometimes determined by 


65. S.C.—McConnell v. Barnes, 140 
S.E. 310, 142 S.C. 112, 57 A.L.R. 
483. 

24 C.J. p 432 note 63. 

Foreclosure decree 

Where a simple decree of foreclo¬ 
sure Is rendered against a debtor in 
his lifetime, but no sale is made 
thereunder, and no deficiency ascer¬ 
tained to exist until after his death, 
a claim for a deficiency reported aft¬ 
er his death does not rank as a 
judgment.—McConnell v. Barnes, 140 
S.E. 310, 142 S.C. 112, 57 A.L.R. 483 
—Cook v. Jennings, 40 S.C. 204, (18 
S.E. 640. 

66. S.C.—McConnell v. Barnes, 140 
S.E. 310, 313, 142 S.C. 112, 57 A.L. 
R. 483, quoting Corpus Juris. 

24 C.J. p 432 note 64. 

Surcharge uot a judgment 

Claim of judgment creditor against 
estate of decedent had priority over 
claim of decedent's surety, and claim 
for unpaid balance of surcharge 
against decedent at time of her re¬ 
moval as committee of incompetent, 
which had not been reduced to judg¬ 
ment, since order of surcharge was 
neither “judgment" nor “decree."— 
In re Jahren's Estate, 383 N.Y.S. 779, 
157 Misc. 435. 

67- S.C.—Hardin v. Melton, 4 S.E. 
805, 9 S.E. 423, 28 S.C. 38. 

68 - Miss.—Robertson v. Demoss, 23 
Miss. 298. 

24 C.J. p 432 note 66. 

09. Pa.—Deichman's App., 2 Whart. 

395, 397, 30 Am.D. 271. 

24 C.J. p 432 note 67. 

70. N.Y.—In re McCoy’s Will, 283 
N.Y.S. 597, 157 Misc. 281. 

24 C.J. p 432 note 68. 

71. Mo.—-Cook's Estate v. Brown, 


140 S.W.2d 42, 346 Mo. 281, 128 A. 
L.R. 139 6. 

N.Y.—In re McCoy’s Will, 283 N.Y. 

S. 597, 157 Misc. 281. 

24 C.J. p 432 note 69. 

72. Iowa.—In re Simpson’s Estate, 
282 N.W. 283, 225 Iowa 1194, 119 
A.L.R. <1208. 

24 C.J. p 432 note 70. 

To what claims preferred 

(1) A judgment lien has been held 
entitled to priority in payment from 
the proceeds of encumbered land 
over funeral expenses. 

N.Y.—In re Guaraeri’s Will, 268 N. 

Y.S. 244, 149 Misc. 759. 

W.Va.—Poling v. Poling, 156 S.E. 88, 
109 W.Va. 705. 

24 C.J. p 432 note 70 [b] (1). 

(2) However, it has been held that 
a lien of a docketed judgment against 
decedent’s lands is not “specific lien 
on property", unless made so by its 
terms, within statute giving such 
liens priority over funeral expenses. 
—Stewart v. Doar, 169 S.E. 804, 205 
N.C. 37. 

Construing statutes together 

Statute regarding application of 
proceeds of deceased's realty to liens 
must be construed in connection with 
statute making provision for classi¬ 
fication of claims against estate.— 
Grace v. Lee, 57 S.W.2d 1095, 227 
Mo.App. 766. 

Assets not subject to execution 
Lien obtained by judgment credi¬ 
tor’s action survives debtor’s death 
as to assets beyond execution, and 
such assets may be withdrawn from 
estate.—In re Leverich’s Estate, 239 
N.Y.S. 741, 136 Misc. 22. 

Claim, for deficiency 
A judgment lien creditor may file 
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claim against deceased debtor’s es¬ 
tate, in which case priority of lien 
will be protected in administration 
proceedings and he will have claim 
for deficiency against decedent’s gen¬ 
eral estate.—Corporation of America 
v. Marks, 73 P.2d 1215, 10 Cal.2d 218 
114 A.L.R. 1162. 

73. Ill.—Lehman v. Cottrell, 19 N. 
E.2d 111, 298 .Ill.App. 434. 

24 C.J. p 433 note 71. 

74. Ga.—Williams v. Price, 21 Ga. 
507. 

24 C.J. p 433 note 72. 

75- Del.—In re Vandyke's Estate, 
136 A. 147, 15 Del.Ch. 459. 

Practice of har immaterial 

Statute giving judgments against 
executors priority in proceeds of de¬ 
cedent's land is unaffected by prac¬ 
tice of bar giving them no priority. 
—In re Vandyke's Estate, supra. 

76. N.Y.—In re McCarty's Estate, 
255 N.Y.S. 641, 158 Misc. 287—In 
re Paige's Estate, 262 N.Y.S. 870, 
146 Misc. 885. 

Assets commingled 
Where widow was appointed ad¬ 
ministratrix of deceased husband’s 
estate under a will construed as hav¬ 
ing vested in her a life estate only, 
and widow prior to her death min¬ 
gled estate assets with her own prop¬ 
erty, and judgment was entered that, 
because of confusion, property of two 
estates should be treated as assets in 
hands of widow's administrator for 
distribution among remaindermen, 
but before distribution a judgment 
was rendered against widow's ad¬ 
ministrator, judgment against wid¬ 
ow's administrator should be paid 
from assets in hands of widow's ad¬ 
ministrator prior to .payment of 
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the date of docketing or enrollment, 77 and under 
some statutes the judgment on which execution is 
first levied has priority. 78 In the absence of any 
statute governing the matter, judgments and de¬ 
crees, regardless of their relative priorities in point 
of time, are payable pro rata on deficiency of as¬ 
sets. 79 

(2) Specific Liens 

(a) Priority as to general assets 

(b) Priority as to encumbered property 

(c) Priority inter sese 

(a) Priority as to General Assets 

In the absence of a statute providing therefor, a 
lien claim is not entitled to preference out of the gen¬ 
eral assets merely by reason of the fact that it is a lien. 

The common-law rule, which has been embodied 
in statutes in some jurisdictions, is that a lien is en¬ 
titled to no preference out of the general assets 
merely by reason of the fact that it is a lien, but 
ranks as against the general assets according to the 
nature of the instrument which it was given to se¬ 
cure, 80 but in a few jurisdictions statutes have been 
enacted changing this rule, and giving to mortgages 
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and other liens on land a preference in payment out 
of the general assets. 81 

A claim for a deficiency , after the sale of the en¬ 
cumbered property, has the status only of a claim 
of a general creditor. 82 

(b) Priority as to Encumbered Property 

Ordinarily, when the personal estate is insufficient, 
a specific lien binding decedent’s property at the time 
of his death has priority as to the property bound over 
all unsecured debts of decedent. 

While a statute prescribing the order in which 
debts are to be paid applies to proceeds of realty 
sold for payment of debts, it has been held not in¬ 
tended to disturb liens against the real estate, 83 
and when the personal estate is insufficient, a spe¬ 
cific lien binding decedent's land at the time of his 
death has priority as to the land bound thereby over 
all unsecured debts of decedent or claims against the 
estate and in distributing the proceeds of the land 
among creditors the holder of the lien is entitled 
to be paid first, 84 and the same rule applies to per¬ 
sonalty subject to a specific lien, the lienor having 
priority over general creditors with respect there¬ 
to, 85 but where no valid lien exists, the creditor is 


judgment in favor of remaindermen. 
—Parker v. Murphy, 145 S.W.2d 24, 
201 Ark. 490. 

77. N.C.—Mauney v. Holmes, 87 N. 
O. 128. 

24 C.J. p 433 note 74. 

78- Del.—Duyctt v. Willitts, 74 A. 
689, 9 Del.Oh. 424. 

79- S.e.—McConnell v. Barnes, 140 
H.R. 310, 142 S.C. 112, 57 A.L.R. 
483 

24 (U. p 433 note 76. 

Judgments against decedent and ex¬ 
ecutor 

The payee of executor’s judgment 
note, on which maker confessed 
judgment, for amount of decedent’s 
debt to payee, was entitled to pro¬ 
rate proceeds of sheriff’s sale of 
decedent’s realty under execution on 
such judgment with owner of anoth¬ 
er judgment against decedent as to 
amount due on such other judgment. 
—O’Hara, v. Manley, 12 A.2d 820, 140 
Pa. Super, 39. 

8<X N.Y.—In re Diamond’s Estate, 
293 N.Y.S. 421, 162 Mlsc. 604. 

24 C.J. p 433 note 77. 

Sales tax certificate 

Holder of sales tax certificate is 
not entitled to preferential payment 
out of estate of deceased life ten¬ 
ant as foreclosure by civil action is 
exclusive remedy.—Rigsbee v. Brog- 
den, 184 S.E. 24, 209 N.C, 510. 

81- Ind.—Kimmell v. Burns. 84 Ind. 
370, 

24 C.J. p 433 note 78. 


82. Cal.—Shlaudeman v. Grubel, 59 
P.3d 873, 15 C&l.App.2d 499. 

S.C.—Weatherly v. Medlin, 139 S.E. 
633, 141 S.C. 290. 

Tex.—Federal Land Bank of Hous¬ 
ton v. Tarter, Civ.App., 86 S.W.2d 
523, error dismissed. 

83. Pa.—In re Morrison's Estate, 22 
A.2d 729, 343 Pa. 157. 

84. Ark.—Jefferson v. Edrington, 14 
S.W. 99, 53 Ark. 545. 

Ga.—Agricultural Finance Corpora¬ 
tion v. Bates, 155 S-E. 32, 171 Ga. 
230, answers to certified questions 
conformed to 155 S.E. 533, 42 Ga. 
App. 255. 

Mont.—In re Stevenson's Estate, 289 
P. 566, 87 Mont. 486. 

N.M.—Shortle v. McCloskey, 46 P. 
2d 50, 52, 39 N.M. 273, quoting Cor¬ 
pus Juris. 

Philippine.—Smith v. Maronilla, 41 
Philippine 557. 

S.C.—Weatherly v. Medlin, 139 S.E. 
633, 141 S.C. 290. 

W.Va.—Poling v. Poling, 156 S.E. 
88, 89, 109 W.Va. 705, citing Cor¬ 
pus Juris. 

Wyo.—Delfelder v. Poston, 293 F. 

354, 42 Wyo. 176. 

24 C.J. p 433 note 79. 

Lien created by equity 

Where grantee was required by 
agreement to negotiate loan to be se¬ 
cured by mortgage and pay money 
derived to grantor, but died before 
doing so, equity would create and 
preserve lien to secure amount of 
intended loan to be enforced as spe¬ 
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cific lien.—Blum v. Planters’ Bank & 
Trust Co., 135 So. 353, 161 Miss. 226. 
Trust impressed ou property 

Funds in executor’s hands, after 
paying testator's debts and bequest 
made for services rendered testator, 
were held impressed with trust for 
payment of loan secured by instru¬ 
ment wherein testator granted all 
property belonging to him at his 
death to lender.—Weaver v. First 
Nat. Bank, 136 So. 735, 223 Ala. 446. 
Xiien of general creditors 

Lien of creditors of decedent un¬ 
der statute was held charge only on 
rights, title, and interest of deceased 
in land at date of death, and is not 
superior to rights acquired by third 
parties in such land before death of 
decedent, such as outstanding liens 
thereon or equities therein, recorded 
or unrecorded, existing at grantee's 
death.—Blum v. Planters' Bank & 
Trust Co., 135 So. 353, 161 Miss. 226. 

85. Kan.—In re Kastner's Estate, 
212* P. 687, 113 Kan. 106. 

Ky.—Watts’ Adm'r v. Smith, 63 S. 
W.2d 796, 250 Ky. 617, 91 A.L.R. 
1206. 

N.Y.—In re Brunswick's Estate, 256 
N.Y.S. 879, 143 Misc. 573. 

S.C.—Thompson v. Hudgens, 159 S. 
E. 807, 161 S.C. 450—Hurst & Sons 
v. Rhame, 126 S.E. 133, 130 S.C. 
367. 

24 C.J. p 433 note 80. 

Holding lien insufficient 

Trust company, although possessed 
of a holding lien on stock of stock¬ 
holder indebted to it, has no pre- 
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not entitled to any preference. 86 The most frequent 
application of the rule is in the case of land subject 
to a mortgage or deed of trust, 87 but it applies also 
in the case of a vendors lien, 88 the lien of a land¬ 


lord for rent, 89 and the lien for taxes. 90 Subject 
to exceptions under the statutes in some jurisdic¬ 
tions, 91 it has been held that the proceeds of the 
encumbered property must be applied to the pay- 


ferred claim or lien, but must share 
pro rata with creditors of stockhold¬ 
er's estate.—Lacy v. First Trust & 
Deposit Co., 252 N.Y.S. 213, 140 Misc. 
877. 

Tax lien 

A claim for personal taxes has 
been held a lien against the assets 
of the estate derived from sale of 
decedent’s personalty and entitled to 
priority over the claim for funeral 
expenses.—In re Badberg's Estate, 
264 N.W. 467, 130 Neb. 216. 

Where property sold 

Mortgage on personalty given pri¬ 
or to decedent's death was held not 
entitled to participate in funds held 
by receiver of estate.—Evans v. Car- 
roll, 144 S.E. 912, 167 Ga. 68. 

86. Iowa.—Raybourn v. Creger, 216 
N.W. 272, 204 Iowa 961. 

N.Y.—In re Newcomb’s Estate, 224 
N.Y.S. 717, 130 Misc. 553. 

Pa.—In re Lechner’s Estate, 8 Pa. 
Dist. & Co. 70, 18 Berks Co.L.J. 
151, 3 Som.Leg. J. 113, 40 York 

Leg.Rec. 54. 

Utah.—Wasatch Livestock Loan Co. 
v. Nielson, 56 P.2d 613, 90 Utah 
307, amended on other grounds 61 
P.2d 616, 90 Utah 331. 

Claims not constituting liens 

(1) A claim allowed against the 
estate of decedent is not in any sense 
a lien on the property belonging to 
the estate.—Lamont v. Vinger, 202 
P. 769, 61 Mont. 530. 

(2) Claim of cobeneficiaries of de¬ 
ceased wife establishing right to 
her share of estate which passed to 
husband was held not to be a lien 
on any specific property of the hus¬ 
band’s estate, and was not entitled 
to preference against husband’s es¬ 
tate.—Brewer’s Ex’r v. Smith, 45 S. 
W.2d 1036, 242 Ky. 175. 

(3) A note which testator gave to 
his daughter in payment for nurs¬ 
ing services, and a subsequent con¬ 
tract which referred thereto and 
stated the purpose for which given, 
as well as that the note was to be a 
charge and a preference lien against 
testator’s two hundred acre home¬ 
stead or any other property owned 
by him at his death, but that the in¬ 
strument was not to be recorded and 
was not to interfere with' testator's 
right to sell such land free from 
lien, did not entitle daughter to a 
preference lien against testator's es¬ 
tate following his decease.—Box v. 
Ussery, Tex.Civ.App., 108 S.W.2d 230, 
error dismissed. 

(4) Agreement involving growing 
crop of cotton which is an “immova- 
ble,” if considered as sale, affects 


’third persons only from time of rec¬ 
ordation, and other creditors of suc¬ 
cession of deceased party to agree¬ 
ment were not affected by claim 
thereunder where, prior to rec¬ 
ordation, succession was opened, ad¬ 
ministratrix appointed and qualified, 
and claims of such other creditors 
had accrued, and for decedent’s sale 
of cotton gathered at the date of 
the agreement, or thereafter, to af¬ 
fect creditors of his succession, there 
must have been delivery of such cot¬ 
ton, it being “movable.”—Succession 
of Minter v. Opposition of Union 
Central Life Ins. Co., 156 So. 167, 
180 La. 38, transferred, see Succes¬ 
sion of Minter, App., 149 So. 296. 

87. N.M.—Shortle v. McCloskey, 46 
P.2d 50, 39 N.M. 273. 

S-C.—Weatherley v. Medlin, 139 S. 

E. 633, 141 S.C. 290. 

Wyo.—Delfelder v. Poston, 293 P. 

354, 42 Wyo. 176. 

24 C.J. p 434 note 81. 

88. Ga.—High & Co. v. Childers, 37 
Ga. 221. 

Md.—White v. Casanave’s Heirs, 1 
Harr. & J. 106. 

Miss.—Walker v. Fuqua, 24 Miss. 
640. 

Pa.—Zerby v. Zerby, 9 Watts 234. 

24 C.J. p 434 note 82. 

Judgment before death of purchaser 
unnecessary 

Ga.—Reese v. Burts, 39 Ga. 565. 

89. Ga.—Evans v. Carroll 144 S.E. 
912, 167 Ga. 6S. 

24 C.J. p 434 note 83. 

Unrecorded lease 

Lessor’s claim for rent under un¬ 
recorded one-year lease of farm land, 
whereby lessee was required to ex¬ 
ecute chattel mortgage on growing 
crops to secure rent notes, was not 
preferred claim against insolvent es¬ 
tate of lessee who died before ex¬ 
ecuting mortgage.—Hankins v. Wie- 
chers, 192 N.E. 802, 48 Ohio App. 
214. 

90. N.C.—Guilford County v. Es¬ 
tates Administration, 197 S.E. 535, 
213 N.C. 763. 

91. In Louisiana 

(1) Vendor’s liens on realty and 
personalty of decedent prime all 
claims such as funeral expenses, ex¬ 
penses of last illness, second mort¬ 
gages, etc.—Succession of Sussman, 
122 So. 62, 168 La. 349. 

(2) But the costs of administra¬ 
tion prime vendor’s liens on the real 
and movable property and the respec¬ 
tive funds realized on the sale there¬ 
of*—Succession of Sussman, supra. 

(3) Funeral charges have, under 
statute, a privilege on immovables 
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where the movables are insufficient 
to satisfy the debt.—Home Owners’ 
Loan Corporation v. Succession of 
Brooks, App., 180 So. 170—24 C.J. 
p 434 note 84 [a] (1). 

(4) And such privilege primes pre¬ 
existing mortgages on immovables, 
provided there are no other funds of 
the succession out of which such ex¬ 
penses may be paid.—Blappert v. 
Succession of Welsch, 187 So. 281, 
192 La. 173—Home Owners’ Loan 
Corporation v. Succession of Brooks, 
supra—Succession of Hardy, 122 So. 
154, 11 La.App. 239—Patrick’s Suc¬ 
cession, 30 La.Ann. 1071. 

(5) However, mortgaged property 
or the proceeds thereof cannot be 
subjected to the payment of priv¬ 
ileged claims where there was 
enough other property from which to 
pay such claims.—Federal Land Bank 
of New Orleans v. Succession of La- 
cour, App., 157 So. 792—Prudential 
Ins. Co. of America v. Dunckelman’s 
Estate, App., 149 So. 169—Alexandria 
Bank & Trust Co. v. Stanley, 132 So. 
384, 15 La.App. 526. 

(6) The privileged creditor, seek¬ 
ing to hold mortgaged property for 
his debt, must first exhaust the 
movables.—Alexandria Bank & Trust 
Co. v. Stanley, supra. 

(7) Where a creditor entitled to a 
privilege under the statute has by 
his laches lost his recourse on the 
movable property of the succession, 
he cannot recoup his loss out of the 
proceeds of the immovable property 
to the prejudice of a creditor hold¬ 
ing as special mortgage thereon.— 
Bauman v. Armbruster, 55 So. 760, 
129 La. 191—Home Owners’ Loan 
Corporation v. Succession of Brooks, 
App., 180 So. 170—Prudential Ins. 
Co. of America v. Dunckelman’s Es¬ 
tate, supra—Alexandria Bank & 
Trust Co. v. Stanley, supra. 

(8) In executory process proceed¬ 
ing, whether costs of administration 
should be preferred over mortgagee’s 
claim could be determined only on 
trial of merits, and not on exception 
of no cause of action.—Federal Land 
Bank of New Orleans v. Succession 
of Lacour, App., '149 So. 897. 

(9) Burden of showing creditors 
could not have obtained payment out 
of movables of succession is on those 
claiming privilege on immovables.— 
Alexandria Bank & Trust Co. v. Stan¬ 
ley, supra. 

(10) Where parties in new mort¬ 
gage, which was for debt of old 
mortgage and which covered prop¬ 
erty covered by old mortgage and 
other property, stipulated for can- 
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ment of the lien in priority to funeral expenses, 92 
expenses of last sickness, 93 expenses of adminis¬ 
tering the estate, 94 debts due the United States 95 
or the state, 96 and taxes not constituting a prior 
lien on the land. 97 The rule is not affected by a 
statute providing that decedent’s real estate not sub¬ 
jected by his will to the payment of his debts shall 
be assets for the payment of debts in the order in 
which personal estate is to be applied, 98 or direct¬ 
ing a ratable division of the assets among creditors, 
the encumbered land not being general assets; 99 


neither is the operation of the rule affected by a 
general testamentary charge of debts on decedent’s 
lands. 1 Statutes changing the common-law classifi¬ 
cation of debts and placing unsecured debts on a 
footing of equality do not affect a lien acquired un¬ 
der an execution before the debtor’s death, 2 but it 
has been held that the privilege acquired by the 
creditor by the seizure of real property of the debt¬ 
or under a fieri facias must be postponed, in case of 
the subsequent death of the debtor, to funeral and 


cellation and erasure of old mortgage 
from records, and stipulation was 
effected, new mortgage was not a 
renewal of old mortgage, and hence 
after death of insolvent mortgagor, 
his succession debts were not pay¬ 
able out of proceeds of foreclosure 
sale of another mortgage on other 
property, which was executed sub¬ 
sequent to old mortgage but prior 
to new mortgage.—Blappert v. Suc¬ 
cession of Welsch, 187 So. 281, 192 
La. 173. 

In Texas 

(1) It has long been the law that 
real property owned by a decedent’s 
estate on which a lien rested secur¬ 
ing the purchase money is not sub¬ 
ject to any other claim against the 
estate, until the claim for purchase 
money is first satisfied, and a vend¬ 
or's lien is superior to first and sec¬ 
ond class claims.—Brooks v. San An¬ 
tonio Joint Stock Land Bank, Civ. 
App., 154 S.W.2d 952, error refused— 
Jackson v. Ivory, Civ.App., 30 S.W. 
716—24 C.J. p 433 note 79 [e] (1). 

(2) But under an early statute, a 
claim for funeral expenses was en¬ 
titled to preference over a claim se¬ 
cured by a mortgage or trust deed. 
—Henry v. Bell, Civ.App., 48 S.W.2d 
749—24 C.J. p 433 note 79 [e] (2). 

(3) Expenses of last illness were 
entitled to a similar preference.— 
Henry v. Bell, Civ.App., 48 S.W.2d 
749. 

(4) Such rule is still given appli¬ 
cation under the present statutes, 
when the entire assets of the estate 
are proceeded against by claimant. 
—Wyatt v. Morse, 102 S.W.2d 396, 
129 Tex. 199, reversing Civ.App., 97 
S.W.2d 336—Dallas Joint-Stock Land 
Bank of Dallas v. Maxey, Civ.App., 
112 S.W.2d 305. 

(5) However, it no longer has ap¬ 
plication when claimant proceeds 
against the specific property secur¬ 
ing his debt and waives further 
claim against the estate.—Wyatt. v. 
Morse, 102 S.W.2d 396, 129 Tex. 199, 
reversing, Civ.App., 97 S.W.2d 336. 

Contra Horn v. Richardson, Civ. 
App., 90 S.W.2d 886. 

(6) Statute giving a mortgagee an 
option to fix his claim against dece¬ 


dent’s estate as a preferred debt 
against specific property or to have J 
it classified and paid in due course of 
administration does not take away 
the right of mortgagee, who merely 
holds a lien on land held by decedent 
subject to such lien and with no per¬ 
sonal claim against estate, to have 
land sold for payment of mortgagee’s ! 
debt.—Brooks v. San Antonio Joint 
Stock Land Bank, Civ.App., 154 S.W. 
2d 952, error refused. 

(7) Also, general administration 
expenses are chargeable against 
mortgaged property of decedent’s es¬ 
tate or proceeds of sale thereof only 
if estate owns no unencumbered 
property out of which such expenses 
and court costs can be paid.—Dallas 
Joint-Stock Land Bank in Dallas v. 
Maxey, Civ.App., 112 S.W.2d 305— 
George v. First Nat. Bank, Civ.App., 
67 S.W.2d 324, error refused—Gray 
v. Black, Civ.App., 267 S.W. 291, re¬ 
versed on other grounds Black v. 
Gray, Com.App., 280 S.W. 573—Rodg¬ 
ers v. Sturgis Nat. Bank, Civ.App., 
152 S.W. 1176. 

(8) Liens for funeral expenses and 
expenses of last sickness have been 
held not superior to the rights of 
the beneficiary of a trust deed law¬ 
fully in possession at deceased’s 
death.—Dallas Joint-Stock Land 
Bank of Dallas v. Wise, Civ.App., 
40 S.W.2d 931, error refused. 

(9) Where vendor of land subject 
to deed of trust sold land to pur¬ 
chaser who assumed encumbrance as 
part of purchase price and gave a 
vendor’s lien as security therefor, 
subsequent vendor's lien note given 
by purchaser to vendor was held not 
a superior lien to deed of trust, and 
a reconveyance of property to ven¬ 
dor’s estate in consideration of can¬ 
cellation of vendor’s lien note did not 
subject land to payment of first and 
second class claims due by estate as 
preference claims to deed of trust.— 
Etter v. Tuck, Civ.App., 101 S.W.2d 
843. 

(10) The act requiring payment of 
claims against decedents’ estates for 
funeral and administration expenses 
before claims secured by mortgage 
or other liens gives such expenses 
preference over statutory liens, such 
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as landlord’s lien against tenant’s 
crops, as well as contract liens.— 
Guest v. Wilson, 109 S.W.2d 468, 130 
Tex. 272, reversing, Civ.App., 81 S. 
W.2d 812. 

(11) Mortgaged land and mort¬ 
gaged chattels contribute ratably to 
pay the preferred debts.—Barnes v. 
Scottish-American Mortg. Co., 68 S. 
W. 529, 29 Tex.Civ.App. 443. 

92. Ind.—Thurston v. Buxton, 34 N. 
E.2d 549. 

S.C.—George H. Hurst & Sons v. 

Rhame, 126 S.E. 133, 130 S.C. 367. 

24 C.J. p 434 note 84. 

93. Ind.—Thurston v. Buxton, 34 N. 
E.2d 549. 

N.M.—Shortle v. McCloskey, 46 P.2d 
50, 52, 39 N.M. 273, quoting Corpus 
Juris. 

24 C.J. p 434 note 85. 

94. W.Va.—Poling v. Poling, 156 S. 
E. 88, 89, 109 W.Va. 705, citing 
Corpus Juris. 

24 C.J. p -434 note 86. 

95. N.M,—Shortle v. McCloskey, 46 
P.2d 50, 39 N.M. 273. 

24 C.J. p 434 note 87, p 424 note 56 
[h]. 

96. N.M.—Shortle v. McCloskey, su¬ 
pra. 

24 C.J. p 434 note 88. 

97. N.C.—Farmville Oil & Fertiliz¬ 
er Co. v. Bourne, 171 S.E. 368, 205 
N.C. 337. 

24 C.J. p 434 note 89. 

Order of payment not modified 

Statute requiring persons selling 
realty under power in trust deed to 
pay all taxes thereon from proceeds 
did not modify statutory direction as 
to order of payment of deceased 
grantor's debts.—Farmville Oil & 
Fertilizer Co. v. Bourne, supra. 

98. Va.—McCandlish v. Keen, 13 
Gratt. 615, 54 Va. 615. 

99. Tenn.—Fields v. Wheatley, 1 
Sneed 351. 

1. Va.—McCandlish v. Keen, 13 
Gratt. 615, 54 Va. 615. 

2. Ala.—Hullett v. Hood, 19 So. 419, 
109 Ala. 345. 

Tenn.—Black v. Planters’ Bank, 4 
Humphr. 367. 

24 C.J. p 435 note 93. 
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law charges, and expenses of the debtor’s last ill¬ 
ness. 3 

(c) Priority Inter Sese 

Under some statutes, specific liens are entitled to 
be paid according to therr priority in point of time. 

Under some statutes mortgages and other specific 
liens are paid according to their priority in point 
of time, the oldest being payable first. 4 

e. Proceedings for Classification 

Jurisdiction given to the probate courts to classify 
claims is sometimes exclusive and original, and compli¬ 
ance with statutory requirements is essential. 

It is frequently required that claims be classified 
by the probate court, 5 and such court is often given 
original 6 and exclusive 7 jurisdiction, 8 and the duty 
of the court to classify claims cannot be dispensed 
with by consent of the personal representative. 9 A 
fortiori any classification of debts by the personal 
representative is subject to revision by the probate 
court. 10 A creditor with a claim acknowledged by 
the executor cannot have it classed as privileged 


without making him a party, 11 and it has been held 
that the court will not consider a claim for prefer¬ 
ence under one form where such claim was not 
presented in such form to the personal representa¬ 
tive with the required affidavit. 12 The classifica¬ 
tion of a claim has been considered as a proceeding 
in rem, requiring a general notice as a jurisdiction¬ 
al fact, 13 and is not a merely ministerial or clerical 
act but may involve the trial of a question of fact, 14 
although formal pleadings are not necessary. 16 

The burden is on claimant to show that his claim 
is entitled to preferential payment as alleged, 16 and 
where a claim is such as to fall within several class¬ 
es, the duty of separation rests on claimants, 17 and 
if they cannot, or do not, make such separation the 
claim can only equitably be placed in the class rat¬ 
ing which is the lower as regards priorities. 18 In 
passing on and classifying claims against decedent’s 
estate the courts exercise equitable powers and re¬ 
gard substance rather than form, 19 and where the 
statute specifies classes of claims, none of which 
embraces the allowance of a claim as a prior and 


3. La.—Holbert's Succession, 3 La. 
Ann. 436. 

4. Ga.—Moore v. Dortic, Ga.Dec.Pt. 
II. 84. 

5. Mo.—Wahl v. Murphy, 99 S.W.2d 
32—State ex rel. Nute v. Bruce, 

' 70 S.W.2d 854, 334 Mo. 1107. 

Time of filing' 

Parties who became subrogated to 
claim, timely filed in probate court,, 
but not finally adjudicated until some 
six years later, were entitled to have 
claim classified and to participate to 
extent of subrogation, although their 
petition was filed more than eight 
years after granting of letters of ad- ! 
ministration.—Dietrich v. Jones, '53 

5. W.2d 1059, 227 Mo.App. 365. 

6. Ark.—Tucker v. Tell, 25 Ark. 420. 
24 C.J. p 435 note 97. 

7. Utah.—U. S. Fidelity & Guaranty 
Co. v. Bletcher, 228 P. 188, 64 Utah 
*49. 

24 C.J. p 435 note 98. 

Changing’ status 

Probate creditor cannot change 
status from general creditor to re- 
demptioner from mortgage foreclo¬ 
sure sale without court order.—Cen¬ 
tral State Bank v. Lord, 215 N.W. 
716, 204 Iowa 439. 

8. Del.—In re Ellis' Estate, Ch., 6 
A.2d 602. 

Xilmlted in nature 

The orphans' court's jurisdiction to 
determine order of preference of 
creditors' claims against decedent's 
estate is special statutory jurisdic¬ 
tion, limited in nature and available 
only to executor or administrator 
unable to determine such order, and 
does not extend to determination of, 


legal or equitable controversies be¬ 
tween him and such creditors.—In re 
Ellis’ Estate, supra. 

9. Tex—Allen v. Reilly, 131 S.W. 
1152, 62 Tex.Civ.App. 624. 

10. Ark.—Tucker v. Yell, 25 Ark. 
420. 

Cal.—McLean v. Crow, 26 P. 596, 88 
Cal. 644. 

11. La.—Lilly's Succession, 6 Rob. 
24. 

12. Del.—In re Ellis' Estate, Ch., 
6 A.2d 602. 

Admission as to classification 

Creditors expressly admitting that 
claims against decedent’s insolvent 
estate were fourth-class claims can¬ 
not secure their advancement to 
third-class claims.—In re Harsh's Es¬ 
tate, 218 N.W. 537, 207 Iowa 84. 

13. Cal.—In re Smith, 55 P. 249, 122 
Cal. 462. 

24 C.J. p 435 note 3. 

14. Mo.—Green v. Strother, 212 S. 
W. 399, 201 Mo.App. 418. 

24 C.J. p 435 note 4. 

Evidence necessary 

Absent evidence of preference or 
privilege, opponent's claim will be 
paid as ordinary claim of succession. 
—Moseley v. Succession of Moseley, 
8 La.App. 777. 

15. Mo.—Green v. Strother, 212 S. 
W. 399, 201 Mo.App. 418. 

Petition insufficient 

Petition by state finance commis¬ 
sioner asking for lien against dece¬ 
dent’s assets was held not to state 
cause of action for preference.— 
Millspaugh v. Akin, Mo.App., 299 S. 
W. 596. 


Amendment after allowance 

Under statutes declaring effect of 
judgment against executor or admin¬ 
istrator, and providing for the order 
of payment of debts of deceased per¬ 
son, where creditor of deceased per¬ 
son filed a claim which was allowed, 
rejection of an amendment to the 
original, claim asking for preference 
created no right of action, and ac¬ 
tion for a judgment of priority over 
other creditors cannot be maintained. 
—U. S. Fidelity & Guaranty Co. v. 
Bletcher, 228 P. 188, 64 Utah 49. 

18. N.Y.—In re Goodwin's Estate, 
296 N.Y.S. 733, 163 Misc. 273. 

Pa.—In re Hughes' Estate, 56 Montg. 
Co. 81. 

S.C.—Burkhalter v. Odom, 189 S.E. 

650, 182 S.C. 391. 

Notice of exhibition as evidence 
It is only in the event of the al¬ 
lowance of a claim that the probate 
court becomes concerned with the 
question of its classification, and 
when the court having allowed the 
claim comes to determine such clas¬ 
sification, the notice of exhibition 
for classification is “evidence" by 
which claimant may establish his 
right to have his claim accorded a 
preferred status.—Schaefer v. Mag- 
el's Estate, 108 S.W.2d 608, 233 Mo. 
App. ’778. 

17. Conn.—Hewitt v. Beattie, 138 A 
795, 106 Conn. 602. 

18. Conn.—Hewitt v. Beattie, supra. 

19. Ill.—Chicago Title & Trust Co. 
v. McGlew, 61 N.E. 1018, 193 Ill. 
457, affirming 90 Ill.App. 58—Mc¬ 
Call v. Lee, 11 N.E. 522, 120 Ill. 
261, affirming 24 Ill.App. 585. 
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preferential one, the probate court is without au¬ 
thority to grant priority. 20 A money judgment can¬ 
not be rendered in a proceeding to classify a claim, 21 
and statutory requirements as to entries or memo¬ 
randa on the classification of claims must be ob¬ 
served. 22 However, it has been held that, since the 
statute fixes the class to which a claim belongs, a 
judgment allowing a claim need not specify the class 
in which the claim is to be placed, but a direction 
that the claim be paid in the due course of admin¬ 
istration is sufficient. 23 

While it has been considered that the classifica¬ 
tion of a claim by the probate court is not such a 
final judgment as to be conclusive, 24 the more gen¬ 
eral view is that such classification is a judicial act 
having the same force and effect as a judgment of 
any court of general jurisdiction. 25 The fact that 
a claim showed on its face that it was not of a pre¬ 
ferred class has been held not to render a judgment 
classifying it as preferred void, but merely errone¬ 
ous, subject to correction on appeal. 26 In a proper 
case, the court may modify or correct an order of 


classification, 27 and it is within the jurisdiction of 
the court to correct an erroneous classification, 28 
even at a subsequent term, 29 on due application and 
notice, 30 and if fraud or mistake is shown to have 
affected the original classification the court may re¬ 
examine the claim and place it in its proper class, 31 
but as a change in the classification made by the 
probate court changes the force of the judgment as 
to all creditors in the prior classes, this should be 
done only where such facts exist as would authorize 
the court to modify or set aside its judgments in 
other respects. 32 However, being a final judgment, 
it has been held that the order cannot be set aside 
on motion made’ after adjournment of the term at 
which it was entered. 33 

An appeal from a judgment of classification is 
generally permitted. 34 

f. Loss of Priority 

A creditor's right to preferential payment may be 
waived or lost by delay in asserting his claim. 

A creditor may lose his right to priority of pay- 


20 . Mo.—Dietrich v. Jones, 53 S. 

W.2d 1059, 227 Mo.App. -365. 

21. Mo.—Green v. Strother, 212 S. 

W. 399, 201 Mo.App. 418. 

22. Statutory memorandum 

(1) Where verified claim on first 

lien deed of trust note had attached 
to it a recital signed by probate 
judge that it was approved “as a 
matured, secured claim," and on its 
outside cover was an indorsement 
by probate judge that claim was 
examined and approved “as a third- 
Sub-B Class Claim" such recitals 
taken together were the statutory 
“memorandum in writing . . . 

stating the action of the court,” and 
did not conflict with minute entry 
approving the claim “as a third class 
claim” and ordenng it “paid in due 
course of administration,” where re¬ 
cital on the outside cover contained 
figures referring to the minute en¬ 
try and showing the book entry to 
be only an incomplete extension to 
the minutes indorsed on the claim 
itself.—Sing v. Somer, Tex.Civ.App., 
129 S.W.2d 501, error dismissed, judg¬ 
ment correct. 

(2) A clause, “examined and ap¬ 
proved by . • . Judge of the 

County Court . . - and ap¬ 

proved for the full amount as a first 
class claim,” in statement of facts, 
reciting that plaintiff in administra¬ 
tor’s action for proceeds of crops 
raised by decedent on defendant's 
lands offered in evidence claim 
against estate for funeral expenses, 
filed in probate court, showed such 
approval and classification of such 
claim by probate court, as was re¬ 
quired to entitle it to priority of 


payment over claim secured by land¬ 
lord’s lien against crops.—Guest v. 
Wilson, 109 S.W.2d 468, 130 Tex. 272, 
reversing, Civ.App., 81 S.W.2d 812. 

Entry on record at large 

If the statute does not require 
that the classification of a demand 
should be entered on the record at 
large, an indorsement of its class on 
the claim itself, and an entry on the 
abstract book, is sufficient to give 
the classification validity.—Nelson 
v. Russell, 15 Mo. 356. 

23. Ill.—McCall v. Lee, 11 N.E. 522, 
120 Ill. 261, affirming 24 Ill.App. 
585. 

24. Kan.—McPherson v. Wolfley, 57 
P. 257, 9 Kan.App. 67. 

25. Kan.—Parsons v. M. E. McCabe 
& Son, 275 P. 173, 127 Kan. 847. 

Mo.—Wolford v. Scarbrough, 21 S. 

W.2d 777, 224 Mo.App. 137. 

N.M.—In re Field’s Estate, 60 P.2d 
945, 40 N.M. 423. 

Tex.—Sing v. Somer, Civ.App., 129 
S.W.2d 501, error dismissed, judg¬ 
ment correct—Males v. Wimberly, 
Civ.App., 107 S.W.2d 466. 

24 C.J. p 435 note 11. 

2©. N.M.—In re Field’s Estate, 60 P. 
2d 945, 40 N.M. 423. 

27. Wash.—In re Jordan’s Estate, 18 
F.2d 855, 171 Wash. 624. 

Wis.—In re Stelter’g Estate, 250 N. 
W. 765, 213 Wis. 436, rehearing 
denied 252 N.W. 149, 213 Wis. 436. 

28. N.M.—In re Field's Estate, 60 
P.2d 945, 40 N.M. 423. 

24 C.J. p 435 note 13. 

29. Ill.—Ford v. Stuart First Nat. 
Bank, 100 Ill.App. 70. 
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Merely erroneous 

If probate court erroneously clas¬ 
sifies claim against decedent’s es¬ 
tate, judgment or order is not void, 
and it cannot be vacated or modified 
after term merely because it Is er¬ 
roneous, but where order is not with¬ 
in probate court's jurisdiction, it is 
not mere error in judgment on mat¬ 
ter wherein court had jurisdiction, 
as respects contention that neither 
allowance nor classification can be 
set aside after term time, except 
for fraud, accident, or mistake.— 
Austin v. City Bank of Milwaukee, 
5 N.E.2d 585, 288 Ill.App. 36. 

30. Kan.—Waverly Commercial 

State Bank v. Ross, 133 P. 538, 90 
Kan. 423. 

24 C.J. p 380 note 55. 

31. Tex.—Hardcastle v. Archer, 81 
S.W. 368, 36 Tex.Civ.App. 112. 

24 C.J. p 436 note 16. 

32. Ark.—Cossitt v. Biscoe, 12 Ark. 
95. 

Mo.—Nelson v. Russell, 15 Mo. 356 
—Miller v. Janney, 15 Mo. 265. 

33. Tex.—Males v. Wimberly, Civ. 
App., 107 S.W.2d 466. 

34. Ill.—Austin v. City Bank of 
Milwaukee, 5 N.E.2d 585, 288 IU. 
App. 36. 

Kan.—Wolfley v* McPherson, 59 P. 
1054, 61 Kan. 492. 

Tex.—Males v. Wimberly, Civ.App., 
107 S.W.2d 466. 

24 C.J. p 435 note 12. 

Right to complain 

Where will directed payment of an 
amount for which claim was filed, 
and payment of claim was manda¬ 
tory by terms of will, without re- 
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ment 35 by his laches. 36 Thus, the preference given 
by statute as to funeral expenses may be waived 
or lost 37 by delay in asserting a claim. 38 It has 
been held that the statutory preference given to the 
wages of servants does not exist where the servants 
received from the debtor in his lifetime single bills 
payable at a future day with interest, 39 but this de¬ 
cision has been disapproved on the ground that the 
taking of a note bearing interest is not a discharge 
or waiver of the creditor’s lien. 40 Also, the ac¬ 
ceptance by the beneficiary of a note from the ex¬ 
ecutor or trustee in payment of his indebtedness 
arising out of the trust is a waiver of the prefer¬ 
ence, and no preference can be given a note so tak¬ 
en, in the distribution of his estate ; 41 but it is oth¬ 
erwise where a note or bond, although accepted, is 
not taken in payment of the indebtedness. 42 

Under a statute classifying claims according to 
the time of their exhibition to the representative, 
and providing that actions commenced against the 
representative shall be considered demands legally 
exhibited from the time of serving the original 
process, a creditor who has begun an action against 
the representative does not lose his priority by tak¬ 
ing a nonsuit. 43 

A mortgagee may abandon his security and share 
in the distribution of the general assets, 44 and it 


has been held that an administrator who claims a 
privilege on personal property sold to the succes¬ 
sion, and who sells the real estate and personal 
property in bulk, without separate appraisement, los¬ 
es his privilege. 45 

§ 462. Claims of Executor or Administrator 

a. Right to retain assets 

b. Presumption of payment from receipt 

of assets 

c. Secured claims; set-off and counter¬ 

claim 

a. Right to Retain Assets 

(1) At common law 

(2) Under modern statutes 

(1) At Common Law 

(a) In general 

(b) Who may exercise right 

(c) As to what claims right exists 

(d) As against what claims right exists 

(e) What assets may be retained 

(a) In General 

At common law if a creditor became an executor 
or administrator of his debtor’s estate, he could retain 
as much of the assets as was sufficient to pay his debt. 


gard to presentation and proof of 
claim, administrator with the will 
annexed and devisee could not com¬ 
plain that claim was classified as a 
claim of the fifth class.—Jordan v. 
Young. 84 P.2d 970, 148 Kan. 829. 
Judgment not invalid 

In proceeding in district court to 
review probate court’s judgment dis¬ 
bursing funds in hands of admin¬ 
istratrix, alleged want of pleadings 
to support prior judgment of pro¬ 
bate court allowing and classifying 
verified claim arose only collaterally, 
and did not invalidate the judg¬ 
ment.—Sing v. Somer, Tex.Civ.App., 
129 S.W.2d 501, error dismissed, judg¬ 
ment correct. 

35. Ga.—Charles Broadway Rouss, 
Inc. v. First Nat. Bank, 178 S.E. 
732, 180 Ga. 244. 

Carrying on business 

Where devisees formed corporation 
at behest of testator's open account 
creditor, devised realty of estate to 
corporation, and transferred corpo¬ 
rate stock to creditor as security 
for devisees’ personal note for 
amount of debt, and executrix, in 
accordance with power created hy 
will, and realty corporation executed 
note to bank which had demanded 
repossession and sale of realty 
transferred to corporation for benefit 
of creditors of estate, including 
hank, and bank later received securi¬ 


ty deed from realty corporation, bank 
acquired priority and was entitled to 
foreclose security deed as against ob¬ 
jections of open account creditor.— 
Charles Broadway Rouss, Inc., v. 
First Nat. Bank, supra. 

Tax receipts detached 

Sureties compelled to pay delin¬ 
quent tax debtor’s note to which un¬ 
signed tax receipts were attached 
were not entitled to priority in de¬ 
ceased tax debtor’s estate, since tax 
lien was lost when tax receipts were 
detached from record and sheriff 
settled with county.—Callahan v. 
Flack, 170 S.E. 125, 205 N.C. 105. 
Filing and indexing 
Where a creditor of decedent’s es¬ 
tate failed to index claim in accord¬ 
ance with the statute, but claim of 
another was indexed as required hy 
statute and afterward revived by 
scire facias, suoh claim had priority 
at sheriff’s sale of decedent’s real 
estate, and fund from such sale 
should have been distributed accord¬ 
ingly, as the statutory compliance 
must be strict and failure to index 
the action is fatal to preservation 
of lien.—O’Hara v. Manley, Pa., 34 
Luz.Lreg.Reg. 149. 

3a Ark.—Burns v. Wegman, 138 S. 

W.2d 389, 200 Ark. 225. 

24 C.J. p 436 note 18. 

37. Wash.—In re Robison's Estate, 
29 P.2d 700, 176 Wash. 459. 
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Action for recovery within a year 

Where property of decedent was 
sold, within a year after death of de¬ 
cedent, to pay the debts, the effect 
thereof was to seat the claim of 
lien creditors on the fund, and the 
claim for funeral expenses was en¬ 
titled to priority, notwithstanding no 
action for the recovery thereof was 
commenced within a year as re¬ 
quired by statute.—In re Weidner’s 
Estate, 40 Pa.Dist. & Co. 407, 19 Le¬ 
high Co.L.J. 102. 

3a Ark.—Burns v. Wegman, 138 S. 

W.2d 389. 200 Ark. 225. 

24 C.J. p 423 note 44. 

39. Pa.—Silver v. Williams, 17 Serg. 
& R. 292. 

40. Ill.—Chicago Title & Trust Co. 
v. McGlew, 61 N.E. 1018, 193 Ill. 
457, affirming 90 Ill.App. 58. 

41. Ga.—Coleman v. Davies, 45 Ga. 
489. 

24 C.J. p 429 note 31. 

42. Ga.—Latimer v. Sayre, 45 Ga. 
468. 

24 C.J. p 429 note 32. 

43. Mo.—Tevis v. Tevis, 23 Mo. 256. 

44. Philippine.—Veloso v. Heredia, 
33 Philippine 306. 

24 C.J. p 436 note 23. 

45. La.—Rogers’ Succession, 7 So 
692, 41 La.Ann. 400. 
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It is a well settled rule of the common law that, 
if a creditor becomes executor or administrator of 
his debtor’s estate, he may retain as much of the 
assets in his hands as is sufficient to pay his debt, 
in preference to all other creditors of equal de¬ 
gree. 46 The reason generally assigned is that the 
representative cannot commence an action against 
himself, and if he was not permitted to retain as¬ 
sets for his debt he would be in a worse position 
than other creditors of the estate. 47 

Time for exercise, and loss, of right . It has been 
held that the representative must exercise the right 
of retainer, if at all, prior to the expiration of the 
time within which creditors are permitted to sue an 
executor or administrator. 48 

A personal representative may lose his right to 
retain by acts on his part inconsistent with the ex¬ 
istence of the right. 49 Payment into court of money 
recovered on account of the estate does not prevent 
him from exercising his right of retainer. 50 

Review by court. A payment by an executor or 
administrator of a debt to himself is always review- 
able by the court. 61 

(b) Who May Exercise Right 

The right of retainer cannot be exercised by a repre¬ 
sentative after he has resigned or been removed, nor 
can it be exercised by an executor de son tort. 

The right of retainer may be exercised by an 
administrator as well as an executor, and it extends 
to a temporary or special administrator, 52 to each 
of several joint executors or administrators, 53 and 
to the representative of a deceased executor, where 
such representative represents the estate of the orig¬ 


inal testator. 54 The right cannot be exercised by a 
representative who has resigned 55 or has been re¬ 
moved. 56 

An executor de son tort cannot retain for his own 
debt, 57 even against a debt of inferior degree, 58 or 
although the rightful representative consents to the 
retainer. 59 However, a subsequent grant of admin¬ 
istration will validate prior acts and justify a re¬ 
tainer, 60 and, if the distributees consent to an ir¬ 
regular administration, the persons so administer¬ 
ing may, as against the distributees, retain an 
amount sufficient to discharge a debt due them by 
decedent in his lifetime. 61 

(c) As to What Claims Right Exists 

Ordinarily the representative is entitled to retain 
for any valid claims held by him against the estate. 

A personal representative is entitled to retain for 
any valid claim held by him against the estate, 62 al¬ 
though his claim can be ascertained only by taking 
accounts in a court of equity, 63 but he cannot ex¬ 
ercise the right of retainer as to his own claim for 
arbitrary damages, such as damages founded on 
tort. 64 A personal representative who is one of 
several joint creditors of decedent is entitled to re¬ 
tain for the whole debt ; 65 and the administrator of 
a deceased partner has been allowed to retain a debt 
due to him by the firm out of the individual assets 
of his intestate, even as against an individual cred¬ 
itor of the intestate. 66 If the right to receive pay¬ 
ment and the liability to pay are centered in the 
same personal representative, he has a right to re¬ 
tain for the debt, 67 although it is due to him as the 
representative of another estate, 68 or as trustee for 
another. 69 The representative cannot retain for a 


46. Ark.—Hord v. Manners, 10 S.W. 
2d 35, 36, 178 Ark. 63, citing Cor¬ 
pus Juris. 

Ga.—Allen v. Allen, 175 S.E. 793, 179 
Ga. 383. 

24 C.J. p 436 note 25. 

47. Tenn.—Harrison v. Henderson, 7 
Heisk. 315. 

24 C.J. p 436 note 26. 

48. Tenn.—Williams v. Williams, 15 
Lea 438. 

49. Miss.—Port v. Battle, 21 Miss. 
133. 

N.C.—Redman v. Turner, 65 N.C. 445. 
24 C.J. p 439 note 72. 

50. N.Y.—Hosack v. Rogers, 6 Paige 
415, reversed on other grounds 18 
Wend. 319. 

24 C.J. p 439 note 75. 

51. Mass.—Haskell v. Manson, 86 N. 
EJ. 937, 200 Mass. 599, 128 Am.S.R. 
452. 

52. N.Y.—Rattoon v. Overacker, 8 
Johns. 126. 

24 C.J. p 437 notes 28, 29. 


53. Md.—State v. Reigart, 1 Gill 1, 
39 Am.D. 628. 

24 C.J. p 437 note 31. 

54. S.C.—Lay v. Lay, 10 S.C. 208. 
24 C.J. p 437 note 32. 

55. Miss.—Fort v. Battle, 21 Miss. 
133. 

56. Or.—Rutenic v. Hamaker, '67 P. 
196, 40 Or. 444. 

57. Md.—Baumgartner v. Haas, 11 
A. 588, 68 Md. 32. 

24 C.J. p 437 note 38. 

58. N.H.—Brown v. Leavitt, 26 N. 
H. 493. 

24 C.J. p 437 note 39. 

59. N.H.—Brown v. Leavitt, 26 N. 
H. 493. 

24 C.J. p 437 note 40. 

60. N.Y.—Rattoon v. Overacker, 8 
Johns. 126. 

24 C.J. p 437 note 41. 

61. Ga.—Josey v. Rogers, 13 Ga. 478. 
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612. S.C.—Relph v. Gist, 15 S.C.L. 

267. 

24 C.J. p 437 note 44. 

63. Va.—Morris v. Morris, 4 Gratt. 
293, 45 Va. 293. 

24 C.J. p 438 note 45. 

64. Eng.—Loane v. Casey, 2 W.B1. 
965, 96 Reprint 569. 

65. N.Y.—Hosack v. Rogers, 6 Paige 
415, reversed on other grounds 18 
Wend. 319. 

24 C.J. p 438 note 47. 

66. N.C.—Hassell v. Griffin, 55 N.C. 
117—White v. Griffin, 47 N.C. 3. 

67. Ohio.—Thomas v. Chamberlain, 
39 Ohio St. 112. 

24 C.J. p 438 note 49. 

68. Ohio.—Thomas v. Chamberlain, 
supra. 

24 C.J. p 438 note 50. 

69. Ala.—Miller v. Irby, 63 Ala. 477. 
24 C.J. p 438 note 51. 
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claim due to other persons. 70 The right of an ex¬ 
ecutor or administrator to retain from personal as¬ 
sets for a claim which was barred by the statute of 
limitations during decedent’s lifetime has been both 
asserted 71 and denied. 72 Where the claim did not 
become barred until after the death of decedent, the 
representative may retain. 73 

(d) As against What Claims Right Exists 

The right cannot be exercised so as to obtain a pref¬ 
erence over debts of superior dignity. 

While the representative is entitled to retain for 
his debt in preference to all other debts of equal or 
inferior dignity, 74 he cannot exercise the right so 
as to obtain a preference over debts of superior dig¬ 
nity. 75 Where a personal representative has claims 
against the estate both in his individual capacity 
and as representative of another estate, he cannot 
retain for the debt due to him in his individual ca¬ 
pacity in preference to the claim held by him as rep¬ 
resentative. 70 

(e) What Assets May Be Retained 

The doctrine of retainer has no application to eq¬ 
uitable assets, and the authorities are conflicting as 
to the right to retain specific chattels. 

An executor or administrator may retain for his 
own debt out of any legal assets which come into 
his possession or control, 77 or into the hands of his 
coexecutor or coadministrator. 78 The doctrine of 
retainer, however, has no application to equitable 
assets. 79 While it has been considered that the rep¬ 
resentative may retain specific chattels, at a fair 
valuation, for his own claim against the estate, 80 
there is also authority for the view that such a 
course is not permissible, but the representative 
should convert the assets into money. 81 Of course 
the representative may claim and hold as his own 
any specific chattel held by decedent, but which be¬ 


longed to him, and which he could have recovered 
in detinue from decedent. 82 

(2) Under Modern Statutes 

The common-law rule as to retainer of assets by a 
representative in payment of a debt owed him by the 
estate is considerably abridged by statutes. 

The common-law rule as to retaining assets has 
been considerably abridged by statutes, 83 some of 
which preclude its exercise where the estate is in¬ 
solvent 84 or so as to secure to the representative 
more than the same pro rata proportion of his claim 
as other creditors whose claims are of equal rank 
receive, 85 and some of which preclude the represen¬ 
tative from applying any part of the assets to his 
own claim until such claim has been allowed by the 
probate court, 86 or even flatly abolish the common- 
law rule in this respect. 87 

b. Presumption of Payment from Receipt of As¬ 
sets 

A presumption of payment of a debt due the repre¬ 
sentative arises at common law where the representative 
receives assets sufficient to pay the debt, provided they 
could be lawfully retained for that purpose. 

At common law, as a consequence of the right of 
retainer, if a personal representative receives assets 
sufficient to pay a claim held by him against de¬ 
cedent, and which he may lawfully retain for that 
purpose, his retainer for his debt and its conse¬ 
quent extinguishment are conclusively presumed. 88 
The mere fact that a creditor becomes the personal 
representative of his debtor does not, however, raise 
any presumption of the extinguishment of the 
debt; 89 but in order to have that effect there must 
be a receipt of assets by the personal representative 
sufficient to pay his debt, which he may lawfully 
retain for that purpose. 90 No act on the part of 
the representative in applying the assets in payment 
of his debt is necessary in order to work an extin- 


70 . Conn.—Pitkin v. Pitkin, 8 Conn. 
325. 

24 C.J. p 438 note 53. 

71. Ala.—Knight v. Godbolt, 7 Ala. 
304. 

24 C.J. p 438 note 55. 

72. N.Y.—Rogers v. Rogers, 3 Wend. 
503, 20 Am.D. 716. 

24 C.J. p 438 note 56. 

73. Md.—State v. Reigart, 1 Gill 1, 
39 Am.D. 628. 

74. N.J.—Dolman v. Cook, 14 N.J. 
Eq. 56. 

24 C.J. p 438 note 58. 

75. Pa.—Ex parte Me&son, 5 Binn. 
167. 

24 C.J. p 438 note 59. 

7.3. N.Q.—Chaffin v. Chaffin, 22 N. 

C. 255. 


77. Pa.—Fett’s Estate, 39 Pa.Super. 
246. 

24 C.J. p 439 note 61. 

78. N.Y.—Decker v. Miller, 2 Paige 
149. 

24 C.J. p 439 note 62. 

79. Tenn.—Harrison v. Henderson, 7 
Heisk. 315. 

24 C.J. p 439 note 63. 

80. N.C.—Muse v. Sawyer, 4 N.C. 
637. 

24 C.J. p 439 note* 65. 

81. S.C.—Lindsay v. Lindsay, 1 S. 
C.Eq. 150. 

82. Ky.—Saunders v. Saunders, 2 
Litt. 314. 

83. N.Y.—In re Gray’s Estate, 290 
N.Y.S. 603, 160 Misc. 710. 

24 C.J. p 440 note 78. 
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84. Fla.—Sanderson v. Sanderson, 
17 Fla. 820. 

24 C.J. p 440 note 79. 

85. Md.—Semmes v. Ma,gruder, 10 
Md. 242. 

24 C.J. p 440 note 80. 

83. N.Y.—In re Gray's Estate, 290 
N.Y.S. 603, 160 Misc. 710. 

24 C.J. p 440 note 8-1. 

87. Mo.—Nelson v. Russell, 15 Mo. 
356. ■ 

88. N.C.—Muse v. Sawyer, 4 N.C. 
637. 

24 C.J. p 440 note 83. 

89. N.C.—Muse v. Sawyer, supra. 
Ohio.—Hall v. Pratt, 5 Ohio 72. 

24 C.J. p 440 note 84. 

90. Ohio.—Hall v. Pratt, supra. 

24 C.J. p 440 note 85. 
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guishment thereof; 91 but by operation of law the 
property in the assets, to an amount sufficient to ex¬ 
tinguish his debt, is vested in him, and his debt is 
paid, 92 and it is not in his discretion to keep alive 
or continue the debt or by any subsequent act to re¬ 
vive it. 93 This doctrine, being a consequence of the 
right of retainer, does not apply where the right 
of retainer has been abolished or materially modified 
by statute; 94 and under statutes which prevent the 
personal representative from disposing of tangible 
personal property except by sale under order of the 
probate court, the debt of the personal representa¬ 
tive is not extinguished unless he receives money, 95 
or has possession of other personal assets for a suf¬ 
ficient length of time to enable him to convert them 
into money. 96 It has been held that the failure of 
the representative to apply for an order to sell the 
real estate of decedent to pay debts for such a length 
of time as to render him chargeable at the* suit of 
other creditors will raise a presumption of the ex¬ 
tinguishment of his own debt. 97 However, an ex¬ 
ecutor who is an alleged creditor of his testator 
does not, by refraining from exercising his right of 
retainer, mislead a legatee in any way whereby an 
estoppel is raised against such creditor in his life¬ 
time or his personal representative after his death. 98 

c. Secured Claims; Set-Off and Counterclaim 

A personal representative is entitled to benefit of 
security of his claim; and he is required to offset a 
debt due by him against his claim. 

A personal representative whose claim against de¬ 
cedent’s estate is secured is entitled to the benefit 


of his security. 99 

Set-off and counterclaim . An executor or admin¬ 
istrator indebted to the estate of his decedent will 
not be allowed to pay in full a claim that he holds 
against that estate, but will be required to offset the 
debt against his claim. 1 

§ 463. Advances to Pay Claims 

a. By executor or administrator 

b. By third persons 

a. By Executor or Administrator 

(1) In general 

(2) Interest on advances 

(3) Effect of limitations 

(1) In General 

A personal representative is ordinarily entitled to 
reimbursement for advances made to pay Just debts 
or claims, and he has been held entitled to the preference 
due such debts. 

Although the duty of a personal representative to 
serve the best interests of the estate does not impose 
on him any obligation to advance money or use his 
own funds for that purpose, 2 it authorizes him to 
do so; and if, in good faith and for the benefit of 
the estate, he advances his own funds to pay debts 
or discharge contracts which are just charges 
against the estate, he is entitled to reimbursement. 3 
If with good reason the representative pays the 
just debts from his own means after the personalty 
is exhausted, he is entitled to repayment from the 


91 . Ala.—Beadle v. Steele, ‘5 So. 169, 
86 Ala. 413. 

21 C.J, p 440 note 86. 

32- N.C.—Muse v. Sawyer, 4 N.C. 
637. 

24 C.J. p 440 note 87. 

93. Ala.—Beadle v. Steele, 5 So. 169, 
86 Ala. 413. 

24 C.J. p 440 note 88. 

94. N.Y.—Matter of Saunders, 23 N. 
Y.S. 829, 4 Misc. 28. 

24 C.J. p 440 note 89. 

35. Tenn.—Harrison v. Henderson, 7 
Heisk. 315. 

34 C.J. p 440 note 90. 

96. Ala.—Miller v. Irby, 63 Ala. 477. 
24 C.J. p 441 note 91. 

97. Ala.—Trimble v. Fariss, 78 Ala. 
260—Miller v. Irby, 63 Ala. 477— 
Kimball v. Moody, 27 Ala. 130. 

98. N.J,—O’Donnell v. McCann, 75 
A. 999, 77 N.J.Eq,. 188, 

99. Pa.—Davis v. Clemens, 17 Fa. 
Dist. & Co. 12. 

24 C.J. p 441 note 94. 


1. Ill.—Whipple v. Crocker, 6 Ill. 
App. 133. 

24 C.J. p 441 note 95. 

2. Cal.—Smith v. Goethe, 82 P. 384,- 
147 Cal. 725. 

3. Conn.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

Ill.—Goodbody v. Goodbody, 95 Ill. 
456. 

N\M.—Perez v. Gil's Estate, 222 P. 
907, 29 N.M. 313, 35 A.D.R. 43, 

amended mandate recalled 240 P. 
999, 31 N.M. 105. 

N.Y.—In re Strebeigh’s Estate, 27 N. 
Y.S.2d 569, 176 Misc. 381—Rush- 
worth v. Powers, 267 N.Y.S. 328, 
338, 149 Misc. 401, citing Corpus 
Juris, and affirmed In re Whipple’s 
Will, 281 N.Y.S. 693, 244. App.Div. 
884, and Rushworth v. Powers, 281 
N.Y.S. 693, 244 App.Div. 885. 

Pa.—In re Krick's Estate, 20 A.2d 
195, 342 Pa. 212. 

R. I.—Di Iorio v. Can tone, 140 A. 913, 
915, 49 R.I. 137, citing Corpus Ju¬ 
ris, 

S. C.—Glenn v. Worthy, 168 S.E. 705, 
718, 169 S.C. 263, citing Corpus Ju~ 

333 


ris—Pendergrass v. Pendergrass, 
1 S.E. 45, 26 S.C. 19. 

Tex.—Doe wens tein v. Watts, Civ. 
App., 119 S.W.2d 176, affirmed 137 
S.W.2d 2, 134 Tex. 660, 128 A.D.R. 
9l0—Sherman v. El Paso Nat. 
Bank, Civ.App., 100 S.W.2d -402, 
408, error dismissed, citing Corpus 
Juris. 

24 C.J. p 441 note 98. 

Doans or advances to estate as lia¬ 
bilities of estate see supra S 387. 
Retainer of assets 

(1) At common law, if an execu¬ 
tor or administrator makes advances 
out of his own funds to the value of 
the personal assets of the estate, he 
may elect to apply those assets to 
reimburse himself, and by such elec¬ 
tion the assets become his own prop¬ 
erty.—Divingston v. Newkirk, 3 
Johns.Ch., N.Y., 312—24 C.J. p 442 
note 6. 

(2) However, statutes in many 
states have abrogated the right of 
the personal representative to appro¬ 
priate specific personal property in 
satisfaction of his advances.—Gavin 
v. Carling, 55 Md. 530. 

24 C.J. p 442 note 8. 
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proceeds of decedent’s lands which were originally 
liable for such debts, 4 although, where he seeks to 
subject the real estate to reimburse him for his ad¬ 
vances, he must show that the fund or property 
primarily chargeable with the debts has been faith¬ 
fully administered and has proved inadequate. 5 

While the representative has been held entitled to 
the preference due the debt he has paid out of his 
own funds, 6 he is entitled to no greater prefer¬ 
ence; 7 and in no case will he be allowed to make 
a profit for himself from the transaction. 8 Neither 
may he be reimbursed for payments which were 
made for his own benefit rather than for the benefit 
of the estate. 9 

Set-off of advances against debts . On a settle¬ 
ment of the accounts of an executor or administra¬ 
tor, advances made by him for the estate should be 
set off against amounts found to be due from him 
to the estate. 10 

Subrogation of an executor or administrator is 
discussed in the C.J.S. title Subrogation § 27, also 60 
C.J. p 782 note 7-p 784 note 31. 

(2) Interest on Advances 

Interest has been allowed the representative on ad¬ 
vances which were meritorious and beneficial where he 
was guilty of no neglect or delay in settling the estate. 


A charge of interest by a personal representative 
on advances made by him is not favored, and the 
circumstances offered to sustain it will be examined 
with scrupulous care, 11 and interest ordinarily will 
not be allowed where funds amply sufficient to meet 
all claims against the estate were in the possession 
of the personal representative, or where the failure 
to obtain sufficient funds was due to his negligence 
in converting the assets of the estate into money. 12 
On the other hand interest will be allowed where 
the advances were meritorious and beneficial, and 
the personal representative has been guilty of no 
neglect or delay in settling the estate. 13 

Compound interest will not be allowed on advanc¬ 
es made by a personal representative. 14 

(3) Effect of Limitations 

The representative is not entitled to reimbursement 
where the claims were barred by limitations, and his 
payment of claims will not prolong the lien of such 
debts. . 

The statute of limitations does not begin to run 
against the claim of an administrator or executor 
for advances made to pay debts of the estate until 
he has stated his account, 15 but the payment by the 
representative out of his own funds of debts against 
the estate will not prolong the lien of such debts 
on the real estate of decedent, beyond the statutory 
period, in favor of the representative. 16 It has 


4. N.C.—Sanders v. Sanders, 17 ZEST. 
C. 262. 

24 C.J. p 441 note 99. 

5. N-J.—Dougherty v. Connolly, 48 
A. 777, 61 N.J.Eq. 421. 

24 C.J. p 442 note 1. 

6. Iowa.—In re Shepherd’s Estate, 
261 N.W. 35, 220 Iowa 12. 

Ky.—Miller's Ex’rs v. Miller's Heirs 
& Creditors, 189 S.W. 417, 172 Ky. 
519. 

24 C.J. p 442 note 2. 

Preserving property 

Representatives of estate who ad¬ 
vance their own money for necessary 
purpose of preserving property of 
the estate are entitled to he reim¬ 
bursed from assets of the estate be¬ 
fore ordinary debts and obligations 
are paid.—In re Smith’s Estate, 60 
P.2d 574, 16 Cal.App.2d 239. 

7. Ky.—Miller’s Ex’rs v. Miller's 
Heirs & Creditors, 189 S.W. 417, 
172 Ky. 519. 

NT.M.—In re Jaramillo’s Estate, 274 
P. 47, 33< N.M. -626. 

Pa—In re Krick’s Estate, 20 A.2d 
195, 342 Pa. 212. 

24 C.J. p 442 note 2. 

Redemption, of homestead 

Lien of administrator advancing 
money to redeem homestead is su¬ 
perior to homestead interest.—Dako¬ 


ta Trust Co. v. Headland, 224 1ST.W. 
220, 57 N.D. 810. 

Payment of the funeral expenses 
of decedent by an administrator out 
of his own money gives him a pre¬ 
ferred claim against the estate 
chargeable on the land, and pay¬ 
able therefrom after such debts as 
are specific liens on the land. 

N.J.—Clayton v. Somers, 27 N.J.Eq. 
230. 

Tenn.—Loftis v. Loftis, 28 S.W. 1091, 
94 Tenn. 232. 

8. Ky.—Desha v. Desha, 11 Ky.L. 
405. 

24 C.J. p 442 note 3. 

9. Ala.—Patapsco Guanb Co. v. Bal¬ 
lard, 19 So. 777, 107 Ala. 710, 54 
Am.S.R. 131. 

24 C.J. p 442 note 4. 

10. Md.—Hall v. Griffith, 2 Harr. & 
J. 482. 

24 C.J. p 443 note 17. 

11. Vt.—Evarts v. Mason, 11 Vt. 

122 . 

24 C.J. p 442 note 9. 

12. S.C.—McGougan v. Hall, 21 S. 
C. 600. 

24 C.J. p 442 note 10. 

Demand 

Where testatrix’ son who was 
named as executor failed to probate 
will, but administered affairs of es- 
I tate and paid funeral expenses, ac¬ 
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tual demand from estate for pay¬ 
ment of funeral expenses would be 
necessary to start running of inter¬ 
est on such claim.—In re May’s Es¬ 
tate, 290 N.Y.S. 327, 160 Misc. 497, 
reversed on other grounds 5 N.Y.S. 
2d 684, 255 App.Div. 31. 

Preventing sacrifice of assets 

Executor is not precluded from re¬ 
covering interest for money paid out 
of his individual funds on ground 
that there was money in estate which 
could have been used, where evi¬ 
dence showed that ordinarily pay¬ 
ments advanced by executor from his 
individual funds were made in inter¬ 
est of estate to avoid disposition of 
property on unfavorable market.—In 
re Shepherd's Estate, 261 N.W. 35, 
220 Iowa 12. 

13. Tex.—Loewenstein v. Watts, 
Civ.App., 119 S.W.2d 176, affirmed 
137 S.W. 2d 2, 134 Tex. 660, 128 
A.L.R. 910. 

24 C.J. p 442 note 11. 

14. Ark.—Trimble v. James, 40 Ark. 
393. 

Pa.—In re Walker, 3 Rawle 243. 

15. Me.—Nowell v. Bragdon, 14 Me. 
320. 

Pa.—In re Bentley, 46 A. 898, 196 Pa. 
497. 

16* Pa.—In re Krick's Estate, 20 A. 

2d 195, 342 Pa. 212. 

24 C.J. p 443 note 14. 
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also been held that, if the representative pays a 
claim which was barred by limitations at the time of 
payment, he cannot be reimbursed from the es¬ 
tate. 17 

An agreement by the heirs that the representa¬ 
tive shall receive reimbursement out of the proceeds 
of the real estate for his advances may prevent the 
running- of the statute of limitations against such 
advances, so far as the heirs and persons claiming 
under them are concerned. 18 

b. By Third Persons 

Third persons advancing funds for the payment of 
debts or claims have been held entitled to reimburse¬ 
ment. 

Advances by third persons to the representative 
for the purpose of paying the debts of an estate or¬ 
dinarily create only a personal liability on the part 
of the representative; 19 and a mortgagee consent¬ 
ing to use of part of proceeds of sale of mortgaged 
property to pay preferred claims was held not to 
have a lien on funds subsequently received by the 
personal representative. 20 While payments by third 
persons directly to creditors of an estate are not fa¬ 
vored, 21 reimbursement will generally be allowed 
where the payments are made in good faith and for 
the benefit of the estate, especially where they are 
made by the widow, or an heir or distributee, in¬ 
tending thereby to avoid the expense of administra¬ 
tion. 22 Claimants for money advanced as necessary 
expenses of administration are entitled to partici¬ 
pate pro rata in distribution of the funds. 23 


Subrogation of persons paying claims against de¬ 
cedent's estate see the C.J.S. title Subrogation § 15, 
also 60 C.J. p 725 note 89-p 728 note 9; 24 C.J. p 
443 notes 19, 20. 

§ 464. Interest on Claims 

a. When allowed 

b. Computation 

c. Preference of interest on preferred 

claims 

a. When Allowed 

(1) In general 

(2) Necessity and effect of demand 

(3) Agreement by representative to pay 

interest 

(1) In General 

The authorities are conflicting with respect to the 
allowance of interest on claims against an estate which 
do not bear interest by their terms. 

Claims bearing interest by their terms should be 
paid with interest accruing before and after dece¬ 
dent's death, according to their tenor. 24 In some 
cases interest has been held not allowable from a 
decedent's estate, where from the nature of the claim 
no interest is due, and the claims of creditors with 
whom settlement is made in the ordinary course of 
administration are sometimes dealt with on the foot¬ 
ing they occupied in this respect at the date of de¬ 
cedent’s death, 25 especially where the assets were 


Clearing title to property 

Under statute limiting: a lien 
against decedent's real estate for 
debts of decedent to one year after 
decedent's death, unless action on 
such debts is brought against the 
personal representative within such 
period, an executrix, who used her 
own funds to pay the debts of tes- 
tor's estate, was not entitled to re¬ 
imbursement therefor out of the pro¬ 
ceeds of testator’s real estate, which 
was not sold until nearly two years 
after testator's death; but execu¬ 
trix, as to funds used to pay oft 
mortgages and liens against testa¬ 
tor’s real estate in order to clear 
title thereto, was entitled to reim¬ 
bursement therefor out of the pro¬ 
ceeds of sale of such real estate, not¬ 
withstanding such sale was not made 
until nearly two years after testa¬ 
tor's death.—In re Krick's Estate, 
supra. 

17. Mass.—Ames v. Jackson, 115 
Mass. 508. 

24 C.J. P 443 note 15. 

18. Pa.—Wallace’s Appeal, 5 Pa. 103. 


19. Ky.—Best v. Burnam, 11 Ky.Op. 
38S. 

24 C.J. p 443 note 18. 

20. Tex.—Federal Reserve Bank of 
Dallas v. Smylie, Civ.App., 134 S. 
W.2d 838. 

21. Mo.—FaPs v- Jones, 81 S.W. 
455, 107 Mo.App. 357. 

24 C.J. p 443 note 21. 

22. Ga.—Merchants’ & Mechanics' 
Bank v- Tillman, 31 S.E. 794, 106 
Ga. 55. 

Ill.—Home Sav. Bank v. Bierstadt, 
68 Ill.App. 656, affirmed 48 N.E. 
161, 168 Ill. 618, 61 Am.S.R. 146. 
Ky.—Talliaferro v. Thornton, 80 S. 

W. 1097, 26 Ky.L. 183. 

N.Y.—Barter v. Hawksworth, 169 N. 

Y.S. 475, 102 Misc. 242. 

Pa.—In re Sheaffer's Estate, 126 A. 
205, 281 Pa. 138. 

Wash.—Wilson, v. Jubbard, 82 P. 154, 

! 39 Wash. 671. 

Wis.—Hughes v. Thomas, 111 N.W. 
474, 131 Wis. 315, 11 D.R.A.,]Sr.S., 
744, 11 Ann.Cas. 673—Lashua v. 
Myhre, 93 N.W. 811, 117 Wis. 18. 

24 C.J. p 443 note 22. 

Persons under no obligation 

The preference accorded expenses 
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of administration of decedent's es¬ 
tate under the statutes has not been 
allowed to outsiders who furnished 
such things without being under an 
obligation to do so.—In re Allen's 
Estate, 108 P.2dl 973, 42 Cal.App.2d 
346. 

23. Ga.—Evans v. Carroll, 144 S.E. 
912, 167 Ga. 68. 

24. Colo.—Gavin v. Kniffen, 261 P. 
6, 8, 82 Colo. 448, citing Corpus Ju¬ 
ris. 

Ind.—Geyer v. Spencer, 192 N.E. 769, 
99 Ind.App. 418. 

Miss.—Farrell v. McCutchon, 183 So. 

386, 183 Miss. 50. 

24 C.J. p -444 note 24. 

Implied agreement 

Interest must be allowed on claim 
against estate for loan made de¬ 
ceased on promise of note in future, 
agreement to pay interest being im¬ 
plied.—Gavin v. Kniffen, 261 P. 6, 
82 Colo. 448. 

25. N.J.—Ward v. McLellan, 173 A. 
589, 116 N.J.Eq. 308, reversed on 
other grounds '176 A. 571, 117 N. 
J.Eq. 475. 
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insufficient to pay claims in full. 26 In other cases, 
sometimes by virtue of statutory provisions, inter¬ 
est has been allowed on claims against the estate. 27 
Thus interest has been allowed on sums advanced to 
the estate after the death of decedent with the 
knowledge and acquiescence of the representative, 28 
on claims for funeral expenses, 29 and on expenses 
of the last illness. 30 Although it has been held that 
an allowance of attorney’s fees for services ren¬ 
dered executors or administrators bears interest, 31 
it has been held that interest is not allowable on 
charges and expenses of administration as against 
the estate. 32 While an allowance of interest has 
been refused in some cases on unliquidated claims, 33 
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in other cases it has been held that such claims bear 
interest. 34 

Interest on claims is sometimes allowed from the 
time of presentation 35 or allowance 36 or rejection, 
where subsequently established, 37 although the orig¬ 
inal demand did not bear interest. 

(2) Necessity and Effect of Demand 

A demand within a specified time is sometimes made 
a prerequisite to the recovery of interest accruing after 
the death of decedent. 

A demand on the representative within a speci¬ 
fied time after his appointment is sometimes made a 
, prerequisite to the recovery of interest accruing 


.Y.—In re Brendel's Estate, 209 N. 
Y.S. 506, 213 App.Div. 6. 

24 C.J. p 443 note 23. 

Reason for rale 

During- administration of dece¬ 
dent’s estate, interest is not allowed 
on claims since there is no use of 
money for which compensation might 
be asked and there is no fault for 
delay in payment occasioned by ad¬ 
ministration.—Turk v. Grossman, 
Md., 17 A.2d 122. 


Statute construed 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

Money wrongfully withheld 

In an action to recover from the 
executor the proceeds of insurance 
on her husband’s life, where the evi¬ 
dence disclosed that the executor 
refused to furnish the wife with in¬ 
formation about the estate and re¬ 
fused to turn the insurance money 
over to her, and she was required 
to file suit to recover it, it was held 
that the chancellor, in his discretion, 
properly charged the executor with 
interest on the sum.—Waldrum v. 
Waldrum, 14 Tenn.App. 342. 

Funds collected by decedent 
A claimant against a decedent’s es¬ 
tate for funds collected by decedent 
for the benefit of claimant should be 
allowed interest thereon.—In re 

Bridge’s Estate, 263 Ul.App. 499, af¬ 
firmed Crimp v. First Union Trust 
& Savings Bank, 185 N.E. 179, 352 
Ill. 93. 

Interest or dividends collected by de¬ 
cedent 

(1) Where a decedent collected in¬ 
terest on a note forming a part of a 


trust fund held for the benefit of 
another, the beneficiary is entitled to 
receive from the estate the amount 
of the interest.—In re Bridge's Es¬ 
tate, supra. 

(2) Where creditor of decedent’s 
estate which was insolvent held col¬ 
lateral security for note, administra¬ 
tor’s account should not be sur¬ 
charged with interest paid to credi¬ 
tor at least to the extent of divi¬ 
dends, cash, and stock paid on the 
collateral held by the creditor.—In re 
Miller's Estate, 1 A.2d 523, 132 Pa. 
Super. 437. 
loss of right 

In action by widow for money 
loaned deceased ' husband, widow’s 
prior request for interest on loans 
from date on which they were made 
would be treated as abandoned, 
where, on cross appeal, only inter¬ 
est from date claims were filed with 
administratrix was asked.—Flimin’s 
Adm’x v. FIimin, 75 S.W.2d 502, 255 
Ky. 772. 

2a Colo.—Gavin v. Kniffen, 261 P. 

6, 82 Colo. 448. 

29. Ohio.—Hawke v. Murray, 191 N. 

E. 884, 47 Ohio App. 380. 
Administration unreasonably delayed 

Undertaker who conducted funeral 
services, including preparation and 
burial of body, and furnished burial 
lot and headstone, was entitled to 
interest on claim therefor against 
estate, where ultimate distributees 
delayed administration of estate for 
unreasonable length of time.—Hawke 
v. Murray, supra. 

In New York 

(1) In some cases, interest on a 
claim for funeral expenses has been 
allowed.—In re Lewis’ Estate, 25 N. 
Y.S.2d 155, 261 App.Div. 905—In re 
Wood’s Will, 10 N.Y.S.2d 932, 170 
Misc. 752. 

(2) However, an allowance of in¬ 
terest on amount of claim, paid by 
administrator of decedent’s estate 
without contest yery promptly aft¬ 
er presentation thereof, was held un¬ 
authorized.—In re Kulyk’s Estate, 


277 N.Y.S. 807, 243 App.Div. 443, re¬ 
versing 268 N.Y.S. 305, 149 Misc. 855, 
supplemented 269 N.Y.S. 70, 150 

Misc. 307, appeal dismissed 277 N.Y. 
S. 807, 243 App.Div. 4-13. 

(3) An undertaker, who took no 
steps to mature claim against dece¬ 
dent’s estate for funeral expenses for 
seventeen years, was held not equi¬ 
tably entitled to award of interest. 
—In re Kulyk’s Estate, supra. 

30. La.—Succession of Bouziga, 106 
So. 328, 159 La. S53. 

31. W.Va.—In re Hawley’s Estate, 
193 S.E. 54, 119 W.Va. 229. 

32. Mont.—In re Bielenberg’s Estate, 
40 P.2d 49, 98 Mont. 546. 

Attorney’s fees 

An allowance of attorney’s fees for 
services rendered executors and ad¬ 
ministrators has been held not to 
bear interest, 

Mont.—In re Bielenberg’s Estate, 40 
P.2d 49, 98 Mont. 546. 

Ohio.—Kern v. Heilker & Heilker, 10 
N.E.2d 1005, 56 Ohio App. 371. 

33. Ohio.—Kern v. Heilker & Heil¬ 
ker, supra. 

24 C.J. p 444 note 25, 

34. Vt.—Town of Panton v. Noonan, 
22 A.2d 174, 112 Vt. 138. 

24 C.J. p 444 note 26. 

35. Minn.—Andrews v. Andrews, 212 
N.W. 408, 170 Minn. 175, 51 A.L. 
R. 542, affirmed 213 N.W. 899, 170 
Minn. 175, 51 A.L.R. 542. 

24 C.J. p 444 note 30. 

Where interest not claimed 
Where claim is presented without 
mention of interest, interest is not 
allowable except after date of re¬ 
jection of the claim.—State of Ohio 
ex rel. Squire v. Citizens Nat. Trust 
& Savings Bank of Los Angeles, 67 
P.2d 355, 20 Cal.App.2d 486. 

36. Iowa.—In re Kelly’s Estate, 267 
N.W. 667, 221 Iowa 1067.* 

24 C.J. p 444 note 31. 

37. Conn.—Downey v. Guilfoile, 114 
A. 73, 96 Conn. 383. 

Tex.—Thomas v. State Life Ins. Co.,. 
Civ.App., 123 S.W.2d 335. . 


26. N.Y.—In re Newcomb’s Estate, 
224 N.Y.S. 717, 130 Misc. 553. 

27. Colo.—Lowell’s Estate v. Arnett, 
90 P.2d 95 7, 104 Colo. 343. 

Ill.—Allen v. Allen’s Estate, 217 Ill. 
App. 260. 

N’.Y.—In re Nichols* Estate, 21 N. 

Y.S.2d 223, 259 App.Div. 1110. 

Pa.—In re Bass’ Estate, 35 Pa.Dist. 
& Co. 300. 
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a^ter the death of decedent, 38 and, where no demand 
was made within such time, interest cannot be al¬ 
lowed until the date of proof and demand. 39 

Such a demand sometimes has the effect of start¬ 
ing the running of interest, although the claim was 
not, theretofore, of an interest-bearing nature. 40 

(3) Agreement by Representative to Pay In¬ 
terest 

A personal representative cannot bind the estate to 
pay interest on a claim. 

An executor or administrator may agree to pay 
interest on a claim so as to bind himself personally, 
but the estate will not be bound by the agreement. 41 

b. Computation 

(1) Period of computation 


(2) Rate 

(3) Compound interest 

(1) Period of Computation 
Interest is not allowable on claims prior to the time 
the claim is due and payable, and is ordinarily computed 
up to the time of payment. 

Where there was no promise to pay interest, 42 
interest is not allowable prior to the time the claim 
is due and payable, 43 or prior to the date of de¬ 
mand. 44 However, interest has been held payable 
from the time when the claim was filed, 45 and on 
recovery of liquidated damages for breach of con¬ 
tract, interest is recoverable from the date of the 
breach. 46 

Where claims are paid in the ordinary course of 
administration, interest is computed up to the time 


38. Ky.—Flimin’s Adm'x v. Flimin, 
75 S.W.2d 502, 255 Ky. 772—Teass 
v. Wells’ Ex'x, 42 S.W.2d 698, 240 
Ky. 466. 

24 C.J. p 444 note 27. 

Defective proof 

Where claim against deceased’s 
estate was proved and presented to 
administrator within year after ad¬ 
ministrator’s appointment, claimant 
was entitled to interest, notwith¬ 
standing proof was defective and was 
subject of subsequent amendment. 
—Johnson’s Adm'r v. Pigg, 47 S.W. 
2d 63, 242 Ky. 631. 

Assertion in suit to settle estate 
Where suit to settle estate was 
filed and claim was asserted in plead¬ 
ing in that case, within year after 
administrator's appointment, claim¬ 
ant was entitled to interest.—John¬ 
son’s Adm'r v. Pigg, supra. 

3®. Ky.—Walker v. Bennett, 273 S. 
W. 548. 209 Ky. 675. 

40. Colo.—In re Youngquest’s Es¬ 
tate, 76 P.2d 1117, 102 Colo. 105. 

Wis.—In re Draper’s Estate, 203 N. 

W. 360, 187 Wis. 347. 

24 C.J. p 444 note 28, 

41. S.C.—Fairfield v. Bonner, 20 S. 
C.L. 468. 

24 C.J. p 444 note 33. 

42. Mo.—Helsley v. Ferguson, 67 S. 
W.2d 103, 228 Mo.App. 386. 

43. La,—Succession of Mereno, 108 
So. 133, 161 La. 84. 

N.Y.—In re Mason's Will, 236 N.Y. 

S. 720, 134 Misc. 902. 

24 C.J. p 414 note 26. 

Antenuptial agreements 

(X) A widow entitled under an an¬ 
tenuptial agreement to a specified 
share of the husband's estate, to be 
paid at or before the audit on the ex¬ 
ecutor’s first account, which was not 
called for audit until almost a year 
?nd a half after the husband’s death, 
was not entitled to interest during 
such period, where she did not avail 

34 C.J.S —22 


herself of the statute requiring ex¬ 
ecutors to account sy: the end of six 
months after issuance of letters.— 
In re Brown’s Estate, 17 A.2d 331, 
■340 Pa. 350. 

(2) Where husband in antenup¬ 
tial contract provided that certain 
sum should be given to his widow 
eighteen months after his death, pro¬ 
vision for additional monthly pay¬ 
ments which were designated as “an 
adequate widow’s allowance” was 
held not intended to take place of 
interest on other amount, and hence 
widow was entitled to interest on 
such other amount from date com¬ 
mencing eighteen months after hus¬ 
band's death.—In re Shepherd’s Es¬ 
tate, 261 N.W. 35, 220 Iowa 12. 

Referee’s report 

The amount of a claim against an 
estate for legal services rendered 
deceased, not being capable of as¬ 
certainment by mere computation, 
carries interest only from date of 
the referee’s or commissioner's re¬ 
port. 

N.Y.—In re Hitchcock’s Will, 184 N. 

Y.S. 691. 

W.Va.—In re Hawley’s Estate, 193 S. 

E. 54, 119 W.Va. 229. 

Date of death 

(1) Where the parties filed a stip¬ 
ulation admitting a claim with inter¬ 
est but not fixing a date from which 
the interest should run, it was held 
that interest was due from the date 
of the testator's death.—In re Elver- 
son's Estate, 16 Pa.Dist. & -Co. 731. 

(2) Where a claim which does not 
draw interest is one proper to pre¬ 
sent to commissioners on an estate, 
claimant should be allowed interest 
from time of decedent’s death, and 
in such case presentation of claim 
to commissioners relates back to 
time of death and is a “judicial de¬ 
mand’’ as of that date.—Town of 
Panton v. Noonan, 22 A.2d 174, 112 
Vt. 138. 


44. N.Y.—In re West’s Estate, 177 

N.E. 389, 257 N.Y. 108, affirming 
In re Johnson, 250 N.Y.S. 886, 233 
App.Div. 794, affirming In re West’s 
Estate 249 N.Y.S. 742, 139 Misc. 

645—In re Kulyk's Estate, 277 N. 
Y.S. 807, 243 App.Div. 443, revers¬ 
ing 268 N.Y.S. 305, 149 Sfcisc. 855. 
supplemented 269 N.Y.S. 70, 150 

Misc. 307, appeal dismissed 277 N. 
Y.S. 807, 243 App.Div. 443—In re 
West’s Estate, 249 N.Y.S. 738, 139 
Misc. 516. 

Wis.—In re Draper’s Estate, 203 N. 
W. 360, 187 Wis. 347. 

45. Wis.—Murphy v. Burns, 257 N. 
W. 136, 216 Wis. 24 8. 

Assertion in suit to settle estate 
It has been held that a claim 
based on decedent’s failure to com¬ 
ply with his agreement to devise and 
bequeath certain property to claim¬ 
ant in consideration of claimant’s 
performing services for him, being 
a claim for liquidated amounts fixed 
by an express contract to be paid on 
decedent’s death, draws interest from 
the time claimant filed his pleading 
to be made a party to an action to 
settle the estate of decedent, in 
which he set up his claim.—Cline v. 
Waters, 90 S.W. 231, 28 Ky.L. 679. 
Time of filing or suit 

In action by widow for money 
loaned deceased husband, widow is 
entitled to interest on loans from 
date claims were filed with adminis¬ 
tratrix instead of from date of fil¬ 
ing of action.—Flimin's Adm'x v, 
Flimin, 75 S.W.2d 502, 255 Ky. 772. 
Contested claim 

Allowing interest on just claims 
against estate during contest was 
held proper, although administrator 
was justified in contesting all of it. 
—Gavin v. Kniffen, 261 P. 6, 82 Colo* 
448. 

4G. Ga.—Powell v. Bussell, 12 S.E. 
2d 152, 6*4 Ga.App. 42. 
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of payment, 47 but, where the estate is insolvent, 
interest has been held allowable only to the date of 
decedent’s death. 48 It has been held that on a sale 
of land under order of court for the payment of 
debts, interest on the debts payable out of the pro¬ 
ceeds of the sale should be computed only up to the 
day of sale 49 or confirmation of the sale, 50 although 
creditors are entitled to their proportionate shares 
of the interest earned by the fund arising from the 
sale; 51 but it has also been considered that the rule 
of computing interest up to the date of payment 
applies in such case. 52 

Where an executrix recovered judgment on a 
vendor’s lien note and bought in the land on execu¬ 
tion sale, and the debt evidenced by the note in 
fact belonged to a person other than testator, but 
the true creditor had had it made out to testator to 
secure a debt, it was held that the executrix, in ac¬ 
counting to the true debtor for the money due him, 
should pay interest from the date when she pur¬ 
chased the land. 53 On a decree against a decedent’s 
estate to recover property, or the avails thereof, 
fraudulently obtained from her husband under con¬ 
tinued concealment of a former and existing mar¬ 
riage, an award of interest from the date of her 
death was sufficiently favorable to the estate. 54 

Judgment against the representative. A statute 
providing that the amount of interest to be paid on 
a judgment against an executor or administrator 
shall be determined by the orphans’ court changes, 
so far as personal representatives are concerned, the 
ordinary rule that judgments carry interest from 
their rendition. 55 

(2) Rate 

In the absence of a statutory or contract provision 


regulating the rate of interest on claims, interest allowed 
is computed at the legal rate. 

Interest on claims against estates under admin¬ 
istration is usually allowed at the contract rate, 56 
or, in the absence of contract, at the.legal rate, 57 
or at the rate prescribed for judgments, although 
the original demand did not bear interest. 58 In 
some jurisdictions, however, statutes prescribe a 
different rule as to insolvent estates, 59 or limit the 
interest allowable against decedent’s estate to a 
smaller rate than would be permitted against living 
persons. 60 

Directions in the will for the payment of inter¬ 
est on a debt of the testator at a rate in excess of 
the legal rate entitle the creditor to interest at that 
rate as against the legatees. 61 

(3) Compound Interest 

Compound interest is ordinarily not allowable. 

Compound interest is not generally allowed in the 
absence of a special agreement to pay the same. 62 
However, a claim against an estate for funds was 
held entitled to compound interest where such in¬ 
terest was earned by the fund. 63 

c. Preference of Interest on Preferred Claims 

The authorities are conflicting as to whether in¬ 
terest on a preferred claim is also preferred. 

It has been held that the interest accruing on a 
preferred claim, being a mere incident of the claim, 
is also preferred, 64 but there is also authority for 
the view that a statutory preference extends to the 
claim only, and the interest thereon is not preferred 
but must share ratably with unpreferred claims. 65 


47. La.—Succession of Bouziga, 106 
So. 328, 159 La. 853. 

24 C.J. p 445 note 34. 

To date of judgment 

One filing claim against estate for 
amount of note signed by decedent, 
with interest at stated rate per 
month from date, was entitled to in¬ 
terest until date of judgment, if at 
all.—Geyer v. Spencer, 192 N.E. 769, 
99 Ind.App. 418. 

48. S.C.—Thompson v. Hudgens, 159 
S.E. 807, 161 S.C. 450. 

49. Md.—Ellicott v. Ellicott, 6 Gill 
& J. 35. 

Pa.—Ketran's Estate, 24 Pa.Dist. 
1087. 

50. Pa.—Stultzfoos* Appeal, 3 Penr. 
& W. 265. 

24 C.J. p 445 note 36. 

51. Md.—Ellicott v. Ellicott, 6 Gill 
& X 35. 

24 C.X p 445 note 37. 


52. La.—Zeigler v. Creditors, 21 So. 
666, 49 La.Ann. 144—Brownson v. 
Baker, 11 La. 409. 

53. Ky.—Laughlin v. Boughner, 84 
S.W. 300, 27 Ky.L. 19. 

54. Mass.—Batty v. Greene, 92 N. 
E. 715, 206 Mass. 561, 138 Am.S.R. 
407. 

55. Pa.—In re Skeer, 98 A. 703, 253 
Pa. 497. 

56. Wis.—In re McAskill's Estate, 
257 N.W. 177, 216 Wis. 276. 

24 C.J. p 445 note 42. 

57. La.—Succession of Mereno, 108 
So. 133, 161 La. 84. 

24 C.J. p 445 note 43. 

58. Cal.—In re Cummins, 77 P. 479, 
143 Cal. 525. 

24 C.X p 444 note 32. 

59. Cal.—Ellis v. Polhemus, 27 Cal. 
350. 

24 C.X p 445 note 44. 
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60. Ky.—Snelling v. Atchison, 13 
Ky.Op. 1057. 

SI. Ala.—Watson v. McClanahan, 13 
Ala. 57. 

62. N.Y.—In re Brendel's Estate, 
209 N.Y.S. 506, 213 App.Div. 6. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 

24 C.X p 445 note 47. 

63. Tenn.—McAdams v. McAdams, 
146 S.W.2d 140, 177 Tenn. 67. 

64. Ill.—Eddy v. People, 58 N.E. 
297, 187 Ill. 304, reversing 88 Ill. 
App. 265. 

24 C.X p 445 note 48. 

65. N.Y.— U. S. Fidelity & Guaran¬ 
ty Co. v. Carnegie Trust Co., 146 
N.Y.S. 804, 161 App.Div. 435, af¬ 
firmed 107 N.E. 1087, 213 N.Y. 629. 
Interest on. rent preferred is not 

allowable as a preferred claim.— 
Vandegriff's Estate, 3 Pa.Dist. 421. 
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§ 465. Attorney’s Fees and Expenses of 
Creditors 

An order allowing fees to attorney for the personal 
representative recognizes him as a creditor of the estate; 
the court may allow attorney's fees on claims filed 
against the estate. 

The allowance of attorney's fees against an estate 
for services to the personal representative recog¬ 
nizes the attorney as a creditor, entitling him to 
payment from the assets in the course of adminis¬ 
tration, 66 and the attorney is not entitled, under an 
order allowing his fees, to execution against the as¬ 
sets to the detriment of other creditors. 67 The 
court has a discretion to apportion attorney's fees, 68 
notwithstanding an additional attorney was em¬ 
ployed by the personal representative for only part 
time. 69 A statute requiring the representative to 
present a petition for authorization to pay creditors, 
etc., was held not to apply to fees for an attorney 
for the representative. 70 

The court may allow attorney's fees, on claims 


filed against the estate, in accordance with provi¬ 
sions of the contract, 71 and the allowance of such 
fees is sometimes regulated by statute. 72 Where the 
claim of a creditor against the estate on notes exe¬ 
cuted by decedent arose out of separate transactions, 
the creditor was held entitled to attorney's fees on 
each note. 73 

Where a fund of the estate was realized because 
of the diligence of a creditor, a reasonable attor¬ 
ney's fee for services has been held allowable to 
such creditor before any distribution among: credi¬ 
tors. 74 

§ 466. Time of Payment in General 

Ordinarily, it is the duty of the personal representa¬ 
tive to pay claims against an estate as speedily as pos¬ 
sible, consistent with the rights and interests of all the 
parties interested. 

Subject to applicable statutory provisions, 75 it is 
the duty of a personal representative to pay claims 
against an estate as speedily as possible, consistent 


6G. Cal.—Zagoren v. Hall, 10 P.2d 
202, 122 Cal.App. 460. 

Attorney’s fees as expense of ad¬ 
ministration entitled to preferen¬ 
tial payment see supra § 461 c 
(4) <b). 

67. Cal.—Zagoren v. Hall, supra. 

68. Cal.—In re Morgan’s Estate, 271 
P. 762, 94 Cal.App. 617. 

68. Cal.—In re Morgan’s Estate, su¬ 
pra. 

70. La.—Succession of Marcour, 
App., 173 So. 587. 

71. Miss.—Farrell v. McCutchon, 
183 So. 386, 1S3 Miss. 50. 

Necessity of suit 

The probate of a claim based on a 
note which provided for an attor¬ 
ney's fee of fifteen per cent on un¬ 
paid principal and interest in event 
default was made in payment of 
note at maturity, if the note was 
placed in the hands of an attorney 
for collection, did not entitle credi¬ 
tor to the fee until after executors 
failed to pay the note and suit was 
filed on the claim, but creditor then 
became entitled to the fee without 
probate thereof, calculated on un¬ 
paid portion of principal and on ac¬ 
crued interest at time of rendition 
of judgment.—Farrell v. McCutch¬ 
on, 183 So. 386, 183 Miss. 50. 
Collection by suit or otherwise 
Attorneys agreeing not to sue on 
decedent's mortgage notes, provid¬ 
ing for attorney's fees if placed in 
attorney’s hands “for collection by 
suit or otherwise," in consideration 
of administrator's payment thereof 
from proceeds of sale of property 
not covered by mortgage, were held 


entitled to stipulated fees.—Succes¬ 
sion of Caranne, La.App., 147 So. 
562. 

Statute relating* to taxable costs 

The allowance of a specified per¬ 
centage, provided for by contract, as 
attorney’s fees on claims filed is not 
limited by a statute limiting the 
amount allowable as part of the tax¬ 
able costs in court matters.—In re 
McAskill’s Estate, 257 N.W. 177, 216 
Wis. 276. 

72. fowa.—First Bank & Trust Co. 

of Ottumwa v. Whipp, 299 N.W. 

424, 230 Iowa 911. 

Necessity of commencing action 

(1) If a claim on a note is filed 
against an estate of a decedent and 
the claim is resisted, claimant has 
“commenced an action” within mean¬ 
ing of statute providing for attor¬ 
ney’s fees on written contracts after 
an action has been commenced.— 
First Bank & Trust Co. of Ottumwa 
v. Whipp, supra. 

(2) Where coexecutors procured 
an order of probate court authorizing 
sale of stock held by bank as col¬ 
lateral for notes executed by dece¬ 
dent and applying proceeds on note 
prior to bank's filing claim on note, 
and bank which had possession of 
stocks sold them prior to filing its 
claim on notes, but did not apply 
proceeds on notes until thereafter, 
attorney’s fees would not be com¬ 
puted on amount realized by bank 
on sale of collateral under statute 
providing for attorney's fees on 
written contract after an action has 
been commenced, since amount real¬ 
ized from sale of the collateral was 
not obtained through action on the 
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claim.—First Bank & Trust Co. of 
Ottumwa v. Whipp, supra. 

73. Iowa.—First Bank & Trust Co. 

of Ottumwa v. Whipp, supra. 

74. Ga.—Wooten v. Hartley, 198 S. 

E. 750, 186 Ga. # 639, 121 A.L.R. 653. 

75. Pa.—In re Peters' Estate, 20 Pa. 

Dist. & Co. 1. 

24 C.J. p 446 note 56. 

Statute not applicable to debts 

A statute relating to liability of a 
representative who makes distribu¬ 
tion before audit has been held to 
relate to legacies, etc., and not to in¬ 
clude the payment of decedent's 
debts.—In re Peters’ Estate, supra. 
Statutes construed 

(1) Section 4 of the act regulating 
the administration of decedents’ es¬ 
tates should be construed as provid¬ 
ing that all uncontested claims and 
contested claims which have been 
finally adjudged and allowed shall be 
paid by personal representative as 
soon as practicable after expiration 
of thirteen months, if, after segre¬ 
gating sufficient assets or funds to 
pay each contested or unmatured 
claim, with interest, etc., as provid¬ 
ed in the preceding paragraph, funds 
are in representative’s hands for this 
purpose, payment being made accord¬ 
ing to classification of claims.— 
Commerce Union Bank v. Gillespier 
Tenn., 156 S.W.2d 425. 

(2) Under statute, executor is pro¬ 
tected from personal liability in 
making lawful payment of funds of 
estate after publication of notice to 
creditors, or after waiting seven 
months from date of letters, wheth¬ 
er or not he has published such no¬ 
tice.—In re Huscher's Estate, 296 N. 
Y.S. 294, 251 App.Div. 156. 
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with the rights and interests of all the parties inter¬ 
ested, 76 and he should not retain amounts that he 
has collected for the estate and allow interest to 
accumulate on claims. 77 Payment may, however, 
properly be suspended pending litigation over a 
claim of the estate against the creditor. 78 

As a general rule a claim against the estate is 
not payable by the personal representative until aft¬ 
er the expiration of the period allowed creditors 
for presenting their claims has expired, 79 and until 
such claim has been established by a court of com¬ 
petent jurisdiction or its payment duly authorized 
by the probate court, as shown infra § 467. Also, 
it has been held that an administrator need not pay 
any demand during the period within which he is 
immune from being sued, 80 and that the probate 
court has no power to order the payment of a debt 
from the estate until the settlement of the admin¬ 
istrator's account. 81 However, while claims must 
be paid prior to close of the administration, unless 
waived, 82 residuary remaindermen cannot object to 
payment of debts before expiration of the admin¬ 
istrative period where the estate is amply suffi¬ 
cient. 83 While the purported fees of the represen¬ 
tative’s attorney should not be segregated from 
moneys of the estate merely on the attorney’s arbi¬ 
trary charge and* before the court’s approval, 84 the 
court in its discretion may allow payment of such 


fees during administration. 85 

Under the general authority conferred on a per¬ 
sonal representative to preserve the estate, he has 
the power to make a valid contract with a creditor 
extending the time of payment of a claim owing by 
the estate, provided that the claim is not already 
barred by the statute of nonclaim and that the con¬ 
tract is for the benefit of the estate. 86 If the pay¬ 
ment of debts is unreasonably delayed while the es¬ 
tate is solvent, and afterward it becomes insolvent, 
the personal representative is liable to the credi¬ 
tors. 87 

Testamentary provisions postponing the time of 
settlement and distribution cannot postpone the right 
of creditors to compel payment of their demands. 88 

Unmatured obligations. Prior to default, a mort¬ 
gagee is not entitled to immediate part payment of 
unmatured principal by mortgagor’s estate because 
of depreciation of the mortgage security, 89 and a 
representative is properly allowed to pay claims ac¬ 
cording to the terms of contracts between decedent 
and claimants. 90 

§ 467. Payment before Allowance or Order 

While the representative should not pay a claim un¬ 
til it has been allowed, ordinarily he will be credited with 
any claim paid by him on his showing' that it was a 
proper claim against the estate. 


76. Cal.—Zagoren v. Hall, 10 P.2d 

202, 122 Cal.App. 460. 

24 C.J. p 446 note 50. 

Contribution by devisees 

Executor may proceed to settle 
estate, observing- priorities, but need 
not await adjustment of ratable con¬ 
tribution by devisees, etc., for pay¬ 
ment of debts among those stand¬ 
ing on parity.—First Sec. Trust Co. 
v. Lentz, 145 S.E. 780, 196 N.C. 407. 

Discretion, as to conversion of per¬ 
sonalty 

Ordinarily, it is executor’s duty to 
convert personal property into mon¬ 
ey for payment of testator’s debts 
within year after grant of letters 
testamentary, and such rule is more 
strictly construed* where creditors’ 
rights are affected than where estate 
is solvent, but it is not unbending, 
in view of executor’s discretion, and 
residuary legatees’ right to take in 
kind securities remaining after pay¬ 
ment of testator’s debts, administra¬ 
tion costs, and specific or pecuniary 
legacies; and where rights of lega¬ 
tees only are involved, more liberal 
view of executor's discretion as to 
conversion of personalty into mon¬ 
ey for payment of testator’s debts 
must be adopted than where credi¬ 
tors’ rights are affected because of 
^state’s insolvency.—In re Gardner's 
Estate, 185 A* 804, 323 Pa. 229. I 


77. La.—Hoss’ Succession, 8 So. 
833, 42 La.Ann. 1022. 

Order permitting administrator’s 
payment of intestate’s interest-bear¬ 
ing obligations pending administra¬ 
tion of estate was proper, notwith¬ 
standing general rule that debts 
should be discharged on termination 
of administration.—In re Fulmer’s 
Estate, 265 P. 920, 203 Cal. 693, 58 
A.L.R. 430, 

78. Pa.—Teaf's Estate, 7 Pa.Co. 463. 

79. Va.—Herelick v. Southern Dry 
Goods & Notion Co., 123 S.E. 529, 
139 Va. 121. 

24 C.J. p 446 note 53. 

80. Ga.—Agricultural Finance Cor¬ 
poration v. Bates, 155 S.E. 32, 171 
Ga. 230, answers to certified ques¬ 
tions conformed to 155 S.E. 533, 
42 Ga.App. 255. 

81. Cal.—In re Spanier, 53 P. 357, 
120 Cal. 698—In re Hope, 39 P. 
523, 106 Cal. 153. 

82. Hawaii.—In re Estate of Fos¬ 
ter, 33 Hawaii 666. 

Allowance on final account 

On administrator’s final account, 
allowing payment of balance due 
on approved claim against estate was 
held not improper.—In re Harden- 
berg’s Estate, 63 P.2d 1200, 18 Cal. 
App.2d 307. 


83. N.Y.—In re Foster’s Will, 256 
N.Y.S. 383, 143 Misc. 191. 

84. Iowa.—In re Olson's Estate, 239 
N.W. 527, 213 Iowa 784. 

85. Iowa.—In re Olson’s Estate, su¬ 
pra. 

Mont.—In re Culver’s Estate, 8 P.2d 
662, 91 Mont. 475. 

Payment forthwith 

Statute providing for payment of 
attorney's fees against estate “forth¬ 
with” requires prompt payment when 
there are available funds from which 
obligation may be satisfied.—Zagoren 
v. Hall, 10 P.2d 202, 122 Cal.App. -460. 

86. Mo.—North v. Walker, 66 Mo. 
453, affirming 2 Mo.App. 174— 
Smarr v. McMaster, -35 Mo. 349. 

87. Tenn.—Smith v. Slaughter, 3 
Heisk. 565. 

88. Ky.—Miller v. Miller, 189 S.W. 
417, 172 Ky. 519. 

Provision construed 

Will requiring payment of balance 
of income from trust after paying 
administration expenses could not 
postpone payment of expenses un¬ 
til after accumulation of income.— 
In re Chave’s Estate, 238 N.Y.S. 678, 
227 App.Div. ‘554. 

89. N.Y.—-In re Concklin’s Estate, 
268 N.Y.S. 348, 150 Misc. 53. 

90. Neb;—In re Larson’s Estate, 293 
N.W. 439, 138 Neb. 544. 
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Ordinarily, the personal representative is not au¬ 
thorized or required to pay a claim against the es¬ 
tate until it is properly presented, 91 or allowed, 92 
and under some statutes he should not pay a claim 
until its payment is expressly ordered by the court. 93 
A personal representative desiring to pay particu¬ 
lar claims should have all creditors brought before 
the court so that their rights may be protected, and 
creditors not having been made parties to any pro¬ 
ceedings incident to orders for payment of claims 
are not bound thereby. 94 If he pays any claim 
whatever without due authority, he acts at his 
peril, 95 but he will generally be credited on his ac¬ 
counting with any claim paid by him, even without 
authority, on his showing that it was a proper claim 
against the estate, 96 although, in at least one juris¬ 
diction, he is not entitled to credit as to such claims 
although the claims are shown to be just and prop¬ 
er.^ 


§ 468. Mode, Sufficiency, and Effect of Pay¬ 
ment 

a. In general 

b. Medium of payment 

c. Giving or assigning note 

d. Transfer of assets 

e. Set-off 

a. In General 

The facts sufficient to constitute payment of a 
claim depend on the circumstances of the case and the 
intent of the parties as well as the other elements neces¬ 
sary to constitute a valid payment generally. 

What facts are sufficient to constitute the payment 
of a claim depends on the circumstances of the par¬ 
ticular case, taking into consideration the intent of 
the parties, 98 as well as the other elements necessary 
to constitute a valid payment generally. 99 Under 
some statutes, the payment by the representative to 


91. Idaho.—Schneeberger v. Frazer, 
213 P. 568, 36 Idaho 737. 

92. Ala.—Dorsey v. Dorsey, 140 So. 
540, 224 Ala. 496. 

Minn.—Boyd's Estate v. Thomas, 202 
N.W. 60, 126 Minn. 63. 

Neb.—In re Fuller’s Estate, 247 N. 

W. 415, 124 Neb. 591. 

Vt.—Smith v. White’s Estate, 188 A. 
901, 108 Vt. 473—Probate Court 
for District of Fair Haven v. In¬ 
demnity Ins. Co. of North Amer¬ 
ica, 171 A. 336, 106 Vt. 207. 

24 C.J. p 448 note 3. 

Rule applies to debts due representa¬ 
tive 

N.T.—In re Smith's Estate, 8 N.T.S. 

2d 383, 3 69 Misc. 615. 
Establishment by judgment 

A statute providing- no claim for 
money shall be paid until it has been 
approved by the county judge or es¬ 
tablished by judgment, refers to a 
judgment obtained against the ad¬ 
ministrator, and not a mere money 
judgment obtained during the life¬ 
time of decedent.—Dent v. A. Har¬ 
ris & Co., Tex.Civ.App., 255 S.W. 221. 

93. Vt.—Probate Court for District 
of Fair Haven v. Indemnity Ins. 
Co. of North America, 171 A. 336, 
106 Vt. 207. 

Wis.—In re Lehmann’s Estate, 197 N. 

W. 350, 183 Wis. 21. 

24 C.J. p 449 note 4. 

94. S.C.—Carolina Life Ins. Co. v. 
Arrowsmith, 176 S.E. 728, 174 S. 
C. 161. 

Order on. ex parte petition 

Orders made by court on ad inter? 
im ex parte petitions of administra¬ 
tor for payments of unprobated debts 
did not protect administrator against 
exceptions to his final account by 
heirs who had not consented to the 
payments.—Townsend v. Beavers, 
188 So. 1, 185 Miss. 312, suggestion 


of error overruled 189 So. 90, 185 

Miss. 464. 

95. Cal.—In re Mailhebuau’s Estate 
22 P.2d 514, 218 Cal. 202. 

Md.—Blum v. Fox, 197 A. 117, 173 

Md. 527. 

Pa.—In re Free’s Estate, 194 A. 492, 
32*7 Pa. 362. 

Utah.—In re Hansen’s Estate, 184 P. 

197, 55 Utah 23. 

24 C.J. p 449 note 5. 

Exceptions to rule 

Payments by administrator of 
taxes, judgments, or decrees on 

claims against decedent in actions 
and suits against decedent’s personal 
representative and claims compro¬ 

mised with sanction of orphans’ 
court or ascertained by arbitration 
constitute exceptions to general rule 
that administrator may not discharge 
claim, except at his own risk, unless 
it is first passed by orphans' court 
or proved according to statutes.— 
Blum v. Fox, 197 A. 117, 173 Md. 527. 

96. Cal.—In re Machado’s Estate, 
199 P. 505. 186 Cal. 246—In re Mad- 
dalena’s Estate, 108 P.2d 17, 42 
Cal.App.2d 12—In re Massena’s Es¬ 
tate, 18 P.2d 779, 129 Cal.App. 255. 

Conn—Reiley v. Healey, 187 A. 661, 
122 Conn. 64. 

Ky.—Russell v. Hogan, 140 S.W.2d 
615, 282 Ky. 764—Tolly v. Champ¬ 
ion, 2-29 S.W. 90, 191 Ky. 114. 

Mont.—In re Jennings’ Estate, 241 
P. 648, 74 Mont. 449. 

N.T.—In re Derry's Estate, 291 N. 
Y.S. 22, 161 Misc. 135—In re But- 
terworth’s Estate, 286 N.Y.S. 112, 
158 Misc. 477, 480. 

N.D.—Danielson v. Pritz, 231 N.W. 
550, 59 N.D. 548. 

Or.—In re Stewart's Estate, 28 P. 

2d 642, 145 Or. 460, 91 A.L.R. 818. 
Tex.—Jones v. Gibbs, 130 S.W.2d 
- 265, 133 Tex. 627, affirming, Civ. 
App., 103 S.W.2d 1011, and motion 
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overruled 131 S.W.2d 957, 133 Tex. 
627—Trammell v. Blackburn, 292 
S.W. 169, 116 Tex. 388 — Cartledge 
v. Biilalba, Civ.App., 154 S.W.2d 
219, error refused. 

Utah.—In re Hansen's Estate, 184 
P. 197, 55 Utah 23. 

24 C J. p 449 note 6. 

Authority implied 

Court order authorizing adminis¬ 
trators to execute renewal of se¬ 
cured note and to mortgage lands to 
pay such note, impliedly authorized 
application of mortgage proceeds to 
payment thereof.—Elliott v. Des 
Moines Nat. Bank, 228 N.W. 274, 
209 Iowa 1258. 

97. Mo.—Thompson v. Thompson, 
App., 217 S.W. 863. 

98. Ala.—Hames v. Irwin, 108 So. 
253, 214 Ala. 422. 

24 C.J. p 446 note 61. 

Giving- of security 

Extinguishment of estate’s debt 
arises from agreement, not nature 
of security given, but there is no 
implication that security given shall 
operate as absolute payment.—Hames 
v. Irwin, supra. 

99. N.Y.—In re Bloomingdale’s Es¬ 
tate, 11 N.Y.S.2d 808, 171 Misc. 31. 

24 C.J. p 446 note 62. 

Payment to agent or trustee 

Where an executor makes pay¬ 
ments of estate funds to an agent 
under an agency agreement, and the 
agent is likewise testamentary trus¬ 
tee in the same estate, there is no 
presumptio-n that the agent receives 
the funds as part of the trust.—In re 
Kohler’s Estate, 58 Montg.Co.L., Pa., 
10 . 

Receipt of mortgage 

Where creditor of estate whose 
claim had been allowed asked admin¬ 
istrator with the will annexed to’ 
invest proceeds of such claim in gov- 
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the clerk of court has been held to discharge the es¬ 
tate’s liability on a claim allowed against the es¬ 
tate. 1 An award by the probate court to a creditor 
of the amount of his claim out of funds adjudged to 
be in the hands of a personal representative is not 
the equivalent in law of the actual payment of the 
claim, 2 and if such creditor, by reason of the per¬ 
sonal representative’s insolvency, fails to receive 
payment of the sum awarded to him, he is entitled 
to come in and share in a subsequently raised fund 
of the estate. 3 

The manner of discharging an annuity obligation 
of the estate has been held an administrative ques¬ 
tion in settlement of the estate. 4 Under some stat¬ 
utes, the personal representative may, after a claim 
on an unmatured but absolute obligation has been 
filed, make application to have the present value of 
the obligation determined by the court, 5 but under 
other statutes, it has been held that the court cannot 
direct the representative to pay in a lump sum the 
present value of decedent’s contractual obligations to 
make periodical payments. 6 

Where a secured creditor is paid in full, he must 
surrender the pledged securities. 7 

b. Medium of Payment 

The court may require the personal representative to 
pay a debt with the kind of money he has received as 
property of the estate. 

The court, may require a personal representative 
to pay a debt in the kind of money which he has 
received as property of the estate. 8 While an op¬ 
tion as to the medium of payment of decedent’s note 
has been held not to pass to his personal representa¬ 
tive, 9 it has been held that the probate court has ju¬ 
risdiction to make an order authorizing and direct¬ 
ing that a note presented as a claim against an es¬ 
tate be paid by the exercise, by the representative, 
of the option therein reserved to pay by delivery of 
specific property. 10 


Although a personal representative’s settlement in 
depreciated currency is set aside as null and void, 
yet such creditors as received depreciated currency 
willingly in discharge of their debts will not be al¬ 
lowed to revive their claims against the estate, and, 
the estate being insolvent, the pro rata dividends to 
which such creditors would, if paid in legal curren¬ 
cy, be entitled are to be allowed to the personal rep¬ 
resentative as credits. 11 Where a personal repre¬ 
sentative, out of depreciated currency collected by 
him in the course of his administration, pays specie 
debts of his decedent, in the settlement of his ac¬ 
count he should be credited with the debts so paid 
at their nominal amount; 12 but when he advances 
his own depreciated currency in payment of debts 
he must account to the estate for the difference be¬ 
tween the nominal and real value of such curren¬ 
cy. 13 It is no* objection that certain payments and 
allowances were not met and discharged as they ac¬ 
crued, in depreciated money, but were allowed 
against the estate on a basis of money current at 
the time of the settlement, when it is shown that the 
estate benefited thereby. 14 The rule of law that a 
creditor is paid his debt when he becomes executor 
of his debtor’s estate and as such receives assets ap¬ 
plicable to such debt does not apply when the assets 
so received are depreciated currency, unless the 
creditor is willing to receive it in payment. 15 

c. Giving or Assigning Not© 

The giving of a note signed by the representative or 
the giving of a note due the decedent may constitute pay¬ 
ment of a claim. 

A promissory note given by a personal representa¬ 
tive for a debt of his decedent is neither a payment 
nor an extinguishment of such debt, 16 unless it is 
shown that the parties intended that it should oper¬ 
ate as such. 17 

A personal representative has authority to assign 
bills and notes due to decedent in satisfaction of 


ernment bonds for her, but adminis¬ 
trator invested such proceeds by 
purchasing mortgage from company 
of which administrator was presi¬ 
dent, at excessive price, administra¬ 
tor should be charged with amount 
of such claim, notwithstanding cred¬ 
itor accepted such mortgage as her 
only recourse.—Whitlow v. Patter¬ 
son, 112 S.W.2d 35, 195 Ark. 173. 

1. Iowa.—In re Nairn's Estate, 227 
N.W. 585, 209 Iowa 52. 

2. Pa.—Pomeroy's Appeal, 18 A. 4, 
127 Pa. 492, 4 L.R.A. 367. 

3. Pa.—Pomeroy’s Appeal, supra. 

4. Conn.—Bridgeport Trust Co. v. 
Fowler, 128 A. 719, 102 Conn. 318. 

5. Neb.—In re Larsen’s Estate, 293 
N.W. 430, 138 Neb. 544. 


6* N.Y.—In re Burridge’s Estate, 
262 N.Y.S. 378, 146 Misc. 527. 

7. La.—Succession of Levy, 109 So. 
49, 161 La. 511. 

8. Cal.—Magraw v. McGlynn, 26 
Cal. 420. 

24 C.J. p 446 note 65. 

9. Money or property 

Failure of maker of note, due at 
her death, to exercise option indorsed 
on its back to discharge it before 
death by conveyance of real estate, 
rendered estate of maker liable to 
pay notes in money.—Davis v. Evans¬ 
ville College, 147 N.E. 814, 83 Ind. 
App. 485. 

10. C$,1.—In re Vance, 93 P. 1010, 
152 Cal. 760. 


11. Tex.—Trammel v. Philleo, 33 
Tex. 395. 

12. Va.—Moss v. Morrman, 24 Gratt. 
97, 65 Va. 97. 

13. Ga.—Caruthers v. Corbin, 38 Ga. 
75. 

14. Ala.—Cummings v. Bradley, 57 
Ala.-224. 

15. S.C.—Crawford v. Crawford, 17 
S.C. 521. 

16. W.Va.—Crim v. England, 33 S. 
E. 310, 46 W.Va. 480, 76 Am.S.R. 
826. 

24 C.J. p 447 note 72. 

17. Md.—Glenn v. Smith, 2 Gill & 
J. 493, 20 Am.D. 452. 

24 C.J. p 447 note 73. 
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debts due by him, 18 but he has no power, by assign¬ 
ment or otherwise, to appropriate them to the pay¬ 
ment of the debt of one creditor to the exclusion of 
others of equal or higher rank. 19 If a creditor ac¬ 
cepts notes and obligations in favor of an estate as 
collateral security to collect and apply to his debt 
and fails to collect or to show good reason for his 
failure, he will be charged with the amount of such 
notes and obligations, and if this amount is equal 
to his claim against the estate such claim is extin¬ 
guished. 20 

d. Transfer of Assets 

Assets may sometimes be transferred to a creditor in 
payment of his claim. 

In some jurisdictions, the personal representative 
has no right without an order of the court, to make 
an agreement with a creditor respecting the trans¬ 
fer of assets in payment of a claim. 21 Under a 
statute permitting the transfer of mortgaged prop¬ 
erty to the mortgagee in satisfaction of the mort¬ 
gage, the personal representative cannot defeat a 
prior mortgage by transferring the property to a 
second mortgage holder. 22 An agreement under 
which a creditor who has purchased certain of de¬ 
cedent’s property pays for it by giving credit on 
an account which he claims against the estate has 
been held binding on both the representative and 


the creditor, 23 and it has been held that creditors, 
who have obtained the possession of any property 
through the transfer thereof in their favor by the 
administrator of the estate, must be considered as 
the legitimate owners of the property ceded or trans¬ 
ferred, so long as the cession or transfer of the 
same is not annulled by an express judicial decla¬ 
ration made in a proper action brought on the 
ground of some vice or defect tending to nullify 
the same. 24 It has also been held that a power to 
sell does not include a power to give in payment, 25 
and that, until the rendition of an account and the 
classification of the debts of the estate, the person¬ 
al representative cannot, even under an order of the 
court, transfer an asset of the estate to a creditor 
in payment of his debt. 26 Of course, where there 
are sufficient funds a creditor is not required to ac¬ 
cept property and securities of a value less than the 
actual amount in money, and the value of the se¬ 
curities or property at the time of payment con¬ 
trols. 27 

A tender of property similar to that loaned to de¬ 
cedent has been held sufficient when kept good 
for a reasonable time. 28 

Effect of improper transfer. Creditors may fol¬ 
low and recover assets of the estate which have 
been improperly transferred by the personal repre¬ 
sentative, 29 where they are acquired from him by 


18. Iowa.—Marshall County v. Ha- 
na, 10 N.W. 745, 57 Iowa 372. 

24 C.J. p 447 note 74. 

19. Ark.—Whittaker v. Wright, 35 
Ark. 511—Payne v. Flournoy, 29 
Ark. 500. 

20. La.—Lile’s Succession, 24 La. 
Ann. 550. 

29. Vt.—Norton v. Green, 111 A. 
458, 94 Vt. 295. 

22. La.—McConnell Motors Co. v. 
Succession of Tompkins, App., 4 
So.2d 566. 

23. Pa.—Neely v. Blair, 27 A. 777, 
157 Pa. 417—In re Brusstar’s Es¬ 
tate, 186 A. 147, 123 Pa.Super. 45. 

Merchantable title 

Where executors were given full 
power to manage the estate “as fully 
and completely as if they were own¬ 
ers absolutely and in fee simple" and 
to do “all and everything else which 
in their opinion may be proper to 
be for the benefit of said estate," and 
an agreement was entered into be¬ 
tween the executors, legatees, and 
creditors, by which certain property 
was to be turned over to a creditor, 
and this agreement was held valid 
and the executors borrowed money 
under it s to pay other creditors, and 
it appeared that all other outstand¬ 
ing debts had been paid and that 
the agreement was beneficial to the 


estate, the creditor who received the 
property could not object that no 
merchantable title could be given to 
him until a final settlement and that 
the executors had no power under 
the will to enter into the agreement. 
—In re Worthinerton. 5 Ohio S. & C. 
P. 524, 5 Ohio N.P. 63. 

24. Philippine.—Ortiga v. Enage, 18 
Philippine 345. 

25. La—Durham v. Oidie, 1 Mart. 
N.S. 444, 14 Am.D. 190. 

26. La—Snider v. Cutliff, 30 La. 
Ann. 1195. 

27. N.Y.—In re Bloomingdale’s Es¬ 
tate, 'll N.Y.S.id 808, 171 Misc. 31. 

28. N.Y.—In re Bradford’s Estate, 
300 N.Y.S. 92, 165 Misc. 520. 

29. S.C.—Russell v. Walker, 9 S.C. 
Eq. 229. 

At less than appraised value 

While an order authorizing trans¬ 
fer of property at less than its ap¬ 
praised value is only voidable and 
not void, such order and a deed ex¬ 
ecuted in pursuance thereto may be 
reviewed on certiorari and may be 
set aside as against a contention 
that no review could be had unless 
there was a showing of abuse of 
court’s discretion to an extent that 
the judicial conscience is shocked, 
especially where sueh contention was 
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first made on appeal; and the court 
properly refused to accept tender of 
difference between purchase price 
paid by creditor and value of land 
as found by jury, which was made 
by creditor’s grantee for the first 
time in his motion for new trial, 
since the creditors of estate were en¬ 
titled to the increased value of the 
land due to subsequent discovery of 
oil.—McDonald v. Edwards, Tex.Civ. 
App., 115 S.W.2d 762, affirmed, Sup., 
153 S.W.2d 567. 

Parties 

In certiorari proceedings to cancel 
an order of county court directing 
an administratrix to convey certain 
realty, and to cancel a deed execut¬ 
ed pursuant thereto, the sureties on 
the bond of the administratrix were 
not “necessary parties.*’—McDonald 
v. Edwards, supra. 

Community property 

In action to cancel an order of 
county court authorizing administra¬ 
trix to convey realty to secured cred¬ 
itor of deceased’s estate, where ad¬ 
ministratrix was deceased’s widow 
and realty was community property, 
grantee of creditor to be entitled to 
contend that order should not be 
canceled in so far as it affected ad¬ 
ministratrix’ personal interest in the 
realty, was required to plead and 
prove that the interest of deceased 
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persons with knowledge of his trust and of his dis¬ 
regard of its obligation. 30 

e. Set-Off 

Any debt or demand which constitutes a legal set-off 
for or against a party in his lifetime, if still subsisting at 
the time of his death, may constitute a good set-off for 
or against his personal representative. 

Any debt or demand which constitutes a legal set¬ 
off for or against a party in his lifetime, if still sub¬ 
sisting at the time of his death, will constitute a 
good set-off for or against his personal representa¬ 
tive; 31 and a personal representative should not pay 
a debt due by the estate which he represents to a 
person who is himself indebted to the estate, without 
first having set off the debt due to the estate against 
that due by the estate, 32 although his failure to 
insist on the set-off does not bar the right of the 
estate with respect to the claim which should have 
been set off. 33 In determining what are proper set¬ 
offs between personal representatives and claimants 
against the estate, the rule requiring mutuality of 
debts or demands has been applied; 34 but it has also 
been held that a personal representative may accept 
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claims against the estate in discharge of claims ac¬ 
cruing after decedent’s death, and is entitled to set 
off the one against the other, 35 and that an admin¬ 
istrator who has sold property of decedent to a 
creditor of the estate may set off the price against 
the pro rata dividend of such creditor on the dis¬ 
tribution of the funds of the estate. 36 

A legacy to a creditor cannot be set off against 
his claim where it does not appear that the legacy 
was given in satisfaction of the debt. 37 

§ 469. — Compromise 

Ordinarily a personal representative may compromise 
claims against the estate and is entitled to be credited 
with any sums paid by him, if in so doing he has acted 
in good faith and with the care and judgment of a man 
of ordinary prudence. 

As a general rule, a personal representative may 
effect the settlement of claims against the estate by 
compromising them, and should be allowed any sums 
paid out by him in so doing if he has acted in good 
faith and with the care and judgment of a man of 
ordinary prudence and sagacity, 38 and a valid set- 


in the realty was sufficient to satisfy 
claims of creditors, and court did not 
err in canceling- the deed as to wid¬ 
ow’s personal interest as well as 
deceased’s since administratrix could 
not convey her interest and there¬ 
by take it out of the administration 
while community debts were unpaid. 
—McDonald v. Edwards, supra. 

30. TJ.S.—Smith v. Ayer, Ill., 101 U. 

S. 320, 25 L.Ed. 955. 

31. W.Va.—In re Brown’s Estate, 

16 S.E.2<1 801. 

Wis.—In re Seybold's Estate, 270 N. 

W. 87, 223 Wis. 192. 

24 C.J. p 447 note 85. 

Propriety of set-off 

Where widow procured transfer to 
personal account of deceased’s bank 
balance of seven hundred eighteen 
dollars and ninety nine cents on 
promise to pay out of insurance mon¬ 
ey, payable to her personally, de¬ 
ceased’s notes amounting to one thou¬ 
sand five hundred seven dollars and 
three cents, held by bank, and subse¬ 
quently did so, amount of bank bal¬ 
ance so transferred should not be set 
off by administrator against another 
preferred claim held by widow, but 
should be deducted from widow’s 
general claim based on payment of 
the two notes amounting to one thou¬ 
sand five hundred seven dollars and 
three cents, and where widow had 
transferred to her personal account 
hank balance of one hundred twenty 
nine dollars and nineteen cents stand¬ 
ing to account of deceased and wid¬ 
ow, without’ survivorship, only on 
promise, subsequently kept, to pay 


out of her personal funds note of 
deceased and widow amounting to 
one hundred fifty dollars held by 
bank, administrator was not entitled 
to set off against another claim of 
widow, who made no claim for differ¬ 
ence between bank balance and 
amount of note, amount of bank bal¬ 
ance.—Quigley v. Nash, 36 P.2d 112, 
1 Cal.2d 502. 

Barred debt 

Statute, requiring that suit on 
nonresident creditor's claim against 
decedent's heirs, devisees, and dis¬ 
tributees be brought within two 
years after final settlement of estate, 
was held not to be statute of lim¬ 
itations, but statute creating cause 
of action for limited time, so as to 
prevent pleading of note as set-off 
against claim of maker’s widow by 
executrix of deceased indorsee's es¬ 
tate, where indorsee failed to bring 
action against claimant as heir or 
distributee of maker within such 
time; and a general statute, author¬ 
izing plea of set-off, although barred 
by statute, was held inapplicable to 
set-off of note, executed in such ; 
state, against claim, based on anoth¬ 
er note and contract, against estate 
of deceased indorsee of former note. 
—In re Seybold's Estate, 270 N.W. 
87, 223 Wis. 192. 

Burden of proof 

In order to assert counterclaim 
against claim made against estate, 
administrator has burden of show¬ 
ing by fair preponderance of evi¬ 
dence that he is entitled to such al¬ 
lowance.—In re Bradford’s Estate, 
300 N.Y.S. 92, 165 Misc. 520. 
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32. R.I.—Di Iorio v. Can tone, 140 
A. 913, 49 R.I. 137. 

24 C.J. p 448 note 86. 

33. Ill.—Morton v. Bailey, 2 Ill. 213, 
27 Am.D. 767. 

34. N.Y.—In re Hollister's Estate, 
300 N.Y.S. 893, 164 Misc. 181. 

Pa.—In re Brusstar's .Estate, 186 A. 
147, 123 Pa.Super. 45. 

24 C.J. p 448 note 88. 

35. Tex.—Dickenson v. McDermott, 
13 Tex. 248. 

36. Pa.—Grier’s Appeal, 25 Pa. 852. 

37. Ky.—Morton v. Daugherty, 12 
Ky.Op. 116. 

38. Cal.—In re Michels’ Estate, 63 
P.2d 333, 18 Cal.App.2d 201. 

Fla.—In re Paine's Estate, 174 So, 
430, 128 Fla. 151. 

Ill.—Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 374 Ill. 248, modi¬ 
fying In re Nonnast's Estate, 21 N. 
E.2d 796, ’300 Ill.App. 537. 

Ky.—Oliver v. Crewdson’s Adm'r, 77 
S.W.2d 20, 256 Ky. 797. 

Mo.—Scot\ v. Crider, App., 272 S.W. 
1010, followed in Crider v. Cri¬ 
der, App., 272 S.W. 1013. 

N.Y.—In re Campbell’s Estate, 2 N. 
Y.S.2d 983, 165 Misc. 809—In re 
Dix’ Estate, 266 N.Y.S. 418, 148 
Misc. 147—in **e Ledyard’s Estate, 
21 N.Y.S.2d 860, affirmed In re Led- 
yard's Will, 20 tsT.Y.S.2d 1006, 259 
App.Div. 892, reargument denied 21 
N.Y.S.2d 390, 259 App.Div. 1029, 
and 24 N.Y.S.2d 780, 261 App.Div. 
827—In re Campbell’s Estate, 2 N. 
Y.S.2d 980, reversed on other 
grounds 11 N.Y.S.2d 503, 256 App. 
Div. 693, motion denied In re 
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tlement is binding on the parties ; 39 but a compro¬ 
mise by the personal representative of a claim due 
by the estate will not be enforced in equity unless 
it is shown to be to the interest of the estate and 
a proper one for such representative to make. 40 

Under some statutes the court is given authority 
to authorize such action on the part of the rep¬ 


resentative, 41 and, while the court may not direct a 
compromise, 42 it may authorize a compromise of 
any claim, and formal proof or passage by the pro¬ 
bate court is not a condition of the exercise of the 
power granted. 43 It has been held that a compro¬ 
mise agreement must be passed on by the court, 
where it exhausts the assets of the estate, in order 


Campbell, 14 N\Y.S.2d 280, 257 App. 
Div. 958, affirmed In re Campbell’s 
Estate, 23 N.E.2d 17, 281 N.Y. 685. 
Pa.—In re Duncan’s Estate, 54 York 
Leg.Rec. 83. 

Vt.—Blanchard v. Blanchard’s Es¬ 
tate, 199 A. 233, 109 Vt. 454. 

Wis.—In re Kniffen's Estate, 286 N. 

W. 8, 231 Wis. 550. 

24 C.J. p 448 note 93. 

Transfer of assets in payment of 
debLs see supra § 468 d. 

Amicable settlements favored 
Md.—Blum v. Fox, 197 A. 117, 173 
Md. 527. 

Seal not necessary 

Creditor’s agreement to accept 
less than amount due in full pay¬ 
ment of unliquidated claim against 
insolvent estate was held binding, 
although not evidenced by instru¬ 
ment under seal.—Chamberlain v. 
Barrows, 184 N.E. 725, 282 Mass. 
295. 

Creditor’s offer must be accepted 
or rejected as whole, and court would 
not usurp executor’s functions in de¬ 
termining on acceptance or rejection. 
—In re Lester's Will, 280 N.Y.S. 341, 
155 Misc. 536. 

Purported offer held insufficient 
N.Y.—In re Ryder’s Estate, 283 N. 
Y.S. 132, 156 Misc. 823. 

Compromises by persons other than 
representative 

(1) Widow’s attempt to confer au¬ 
thority on another to settle claim 
and reimburse itself from stock be¬ 
longing to estate had no binding ef¬ 
fect as against estate.—Bingham v. 
Walker Bros., Bankers, 283 P. 1055, 
75 Utah 149. 

(2) Administratrix cannot question 
authority of attorney acting for sole 
heir in settlement of claims after 
ratification thereof by heir.—In re 
Parclcer’s Estate, 227 N.W. 426, 178 
Minn. 409. 

(3) Where a party since deceased 
guaranteed payment of intestate’s 
funeral expenses, and party’s legal 
representative made a compromise 
settlement with undertaker, unless 
someone appeared in behalf of un¬ 
dertaker or representative and made 
a claim for balance due or reim¬ 
bursement, no provision would be 
made for payment of any funeral 
expenses in decree authorizing intes¬ 
tate's administrator to mortgage, 
lease, or sell realty for payment of 
debts, funeral and administration ex¬ 


penses.—In re Lindsay’s Estate, 18 
N.Y.S.2d 800. 

Inference of accord and satisfac¬ 
tion between attorney and repre¬ 
sentative of estate cannot arise from 
payment of final balance of agreed 
fee, where there are nonassentmg 
adult beneficiaries or infants or in¬ 
competents whose shares are affect¬ 
ed by award of compensation.—In re 
Young's Estate, 282 N.Y.S. 772, 156 
Misc. 795, 801. 

Instrument held receipt 

In action to recover from estate 
money spent for use of deceased, an 
instrument which was essentially a 
receipt of payment for services ren¬ 
dered to deceased constituted a de¬ 
fense, and plaintiff was not required 
to plead such instrument as a com¬ 
promise together with allegations 
showing its rescission in order to 
maintain the action, and, no answer 
having been filed, it was proper to 
introduce instrument in evidence as 
matter of defense and thereafter 
question of payment became one of 
fact.—Forker v. Berkes, Ind.App., 38 
N.E.2d 296. 

39. N.Y.—In re Feeney’s Estate, 285 
N.Y.S. 27, 246 App.Div. 845—In re 
Campbell’s Estate, 2 N.Y.S.2d 983, 
165 Misc. 809. 

Rights dependent on agreement 
Where the parties interested in a 
testamentary trust agreed that the 
executors might compromise a claim 
against the estate by payment of 
one quarter of the net income to 
claimant with a provision for an in¬ 
crease on the death of any of the 
life tenants, the rights of claimant 
were thenceforth based on the com¬ 
promise agreement, and not on the 
will, and were to be determined sole¬ 
ly from the compromise agreement.— 
Forbush v. Home for Aged Women, 
135 N.E. 474, 241 Mass. 433. 
Compelling execution of release 
Where party claiming interest in 
estate, by way of compromise, stip¬ 
ulated to release any interest which 
she might have in Spanish property 
of deceased, which included, not only 
estate, but also rights against in¬ 
dividual heirs under agreement ex¬ 
ecuted prior thereto, and modifica¬ 
tion by surrogate did not reserve 
any rights to her under such agree¬ 
ment, she may be required to ex¬ 
ecute release in amended form, re¬ 
leasing her rights under such agree¬ 
ment, as contemplated by compro¬ 
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mise.—In re Linares’ Estate, 211 N. 
Y.S. 533, 125 Misc. 359. 

Withdrawal of acceptance 

Where, within twenty years from 
date judgment was rendered, debt¬ 
or’s administratrix offered settlement 
which was accepted by creditor, who 
subsequently and more than twenty 
years after rendition of judgment in¬ 
stituted an action not to enforce the 
settlement but to enforce judgment 
with full interest, creditor’s act was 
withdrawal of its acceptance of ad¬ 
ministratrix’ settlement offer, and 
claim based on judgment was bar¬ 
red by statute providing that after 
expiration of twenty years judgment 
is conclusively presumed to be paid. 
—In re Ballenzweig’s Estate, 22 N. 
Y.S.2d 541, 174 Misc. 1109. 

Knowledge of claimant 

Executor of wife’s estate, in set¬ 
tling claim against estate for serv¬ 
ices, owed no fiduciary obligation to 
disclose to claimant contents of will 
of husband who survived.—In re 
Quick’s Will, 263 N.Y.S. 146, 147 
Misc. 28. 

40. Iowa.—Hazlett v. Burge, 22 Iowa 
531. 

24 C.J. p 448 note 94. 

41. Cal.—Mazza v. Austin, 76 P.2d 
533, 25 Cal.App.2d 85. 

Mich.—In re Marxhausen’s Estate, 
225 N.W. 632, 247 Mich. 192. 

N.Y.—In re Young's Estate, 289 N. 

Y.S. 1052, 160 Misc. 344. 

Pa.—In re Crawford's Estate, 20 Pa. 
Dist. & Co. 186, 49 Montg.Co.L. 346, 
affirmed 184 A. 1, 321 Pa. 131. 

24 C.J. p 448 note 96. 

Order construed 

Probate court’s order authorizing 
executrix to compromise widow’s suit 
against estate and another for sum 
paid solely to widow, pursuant to 
stipulation, was held not to release 
estate's claim against executrix' co¬ 
defendant, although obscure sentence 
so provided.—Kasparian v. Kaspari- 
an, 23 P.2d 802, 132 Cal.App. 773. 

42. Cal.—Mazza v. Austin, 76 P.2d 
533, 25 Cal.App.2d 85. 

Order void 

An order authorizing and directing 
executrix over her objection to com¬ 
promise claims against estate was 
void.—Mazza v. Austin, supra. 

43. Md.—Blum v. Fox, 197 A. 117. 
173 Md. 527. 
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to relieve the personal representatives from liabili¬ 
ty, 44 and under some statutes authority from the 
court is necessary to authorize the representative to 
make a compromise, 45 although he will be credited 
with any claim compromised, even without author¬ 
ity, where the compromise was effected in such a 
manner as the court would have authorized and di¬ 
rected. 45 

There must be substantial compliance with stat¬ 
utes relating to the procedure for obtaining an or¬ 
der of court authorizing compromise of a claim. 47 

§ 470. Application of Payments 

While the debtor's right to make application of pay¬ 
ments has been held not to pass to his personal repre¬ 
sentative, where neither party elects as to the applica¬ 
tion, the court will direct the application to those debts 
which have the poorest security. 

The doctrine that, where a debtor makes a pay¬ 
ment, he may, if he chooses, direct its application, 
that, if he does not direct, the creditor may elect as 
to the application, and that, if a payment has been 
made and neither party has elected as to the appli¬ 
cation, the court will direct the application to those 
debts which have the poorest security, applies when 
a payment is made by a personal representative to 
a creditor of his decedent. 48 Payments made by the 
executor of an insolvent estate go in reduction of 
the principal and interest then due, and, where such 


payments exceed the interest due at their date, the 
excess must be applied on the principal. 49 However, 
it has been held that the right to make an applica¬ 
tion of a payment is personal, and is limited to the 
debtor himself, and it does not survive him and pass 
to his personal representative. 50 Where a payment 
is objected to because one of the items is outlawed, 
but it appears that other items of the claim exceed 
the payment for which claimant receipted in full, 
the entire payment may be applied on the items 
justly due. 51 

§ 471. Improper Payments 

a. In general 

b. Payment out of order of priority 

c. Payment out of funds not belonging 

to estate 

d. Payment under authority of court 
a. In General 

A personal representative will not ordinarily be al¬ 
lowed credit for the payment of a claim which is not a 
proper charge on the estate. 

A personal representative will not as a general 
rule be allowed credit for the payment of a claim 
which is not a proper charge on the estate, and, if 
he pays such a claim out of assets of the estate, he 
commits a devastavit; 52 but this rule is not applied 
with such strictness as to deny credit for payments 


44. N.Y.—In re Dix’ Estate, 266 3ST. 
Y.S. 418, 148 Misc. 147. 

45. Md.—Turk v. Grossman, 17 A. 
2d 122. 

Nev.—Lucich v. Medin, 3 Nev. 93, 
93 Am.D. 376. 

N.H.—Phinney v. Cheshire County 
Sav. Bank, 16 A.2d 363, 91 N.H. 
184. 

Duty of representative 

Executor and his counsel had du¬ 
ty to investigate all essential mat¬ 
ters relative to claim against dece¬ 
dent’s estate before asking for au¬ 
thority to compromise claim, and to 
place facts before court for it to 
determine advisability of compro¬ 
mise q,nd terms thereof.—McClusky 
v. Kalben, 1'75 A. 449, 167 Md. 479. 
Statute liberally construed 
Md.—Blum v. Fox, 197 A. 117, 173 
Md. 527. 

. Evidence insufficient to establish 
valid compromise.—Turk v. Gross- 
man, Md., 17 A.2d 122. 

46. Md.—Blum v. Fox, 197 A. 117, 
173 Md. 527. 

47. Proof of notice 

Where judgment' roll contains 
nothing to show that required proof 
of mailing of notice of hearing on 
petition to compromise claims against 
an estate was not made, recital in 
judgment that notice of hearing was 


given and that notice was due, prop¬ 
er, and sufficient is conclusive that 
proof of mailing was made.—Mazza 
v. Austin, 76 P.2d 533, 25 Cal.App.2d 
85 . 

48. Vt.—Putnam v. Russell, 17 Vt. 

54, 42 Am.D. 478. 

24 C.J. p 448 note 98. 

49- Ill.—In re Cunningham’s Estate, 
142 N.E. 740, 311 Ill. 311, modify¬ 
ing 227 Ill.App. 124. 

N.J.—Lowentraut v. Jackson, 81 A. 
743, 82 N.J.Law 402. 

50. Ill.—In re Cunningham’s Estate, 
142 N.E. 740, 311 Ill. 311, modify¬ 
ing 227 Ill.App. 124. 

51. N.Y.—Matter of Milligan, 98 N. 
Y.S. 480, 112 App.Div. 373. 

52. Ala.—Wright v. Menefee, 145 So. 
315, 226 Ala. 55. 

Ark.—Acker v. Watkins, 100 S.W.2d 
78, 193 Ark. 192. 

Idaho.—Schneeberger v. Frazer, 213 
P. 568, 36 Idaho 737. 

III.—Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 374 Ill. 248, modify¬ 
ing In re Nonnast’s Estate, 21 N. 
E.2d 796, 300 Ill.App. 537—In re 
Mertz’s Estate, 241 Ill. App. 446. 
Iowa.—In re Moe’s Estate, 237 N.W. 
228, 213 Iowa 95, modified on oth¬ 
er grounds and rehearing denied 
238 N.W. 718, 213 Iowa 95. 
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Mass.—Mongeau v. McKay, 183 N.E. 
349, 281 Mass. 101. 

N.Y.—In re Fantl’s Estate, 292 N 
Y.S. 653, 249 App.Div. 392—In re 
Luippold's Estate, 262 N.Y.S. 522, 
146 Misc. 46—In re Rogers' Estate, 
255 N.Y.S. 745, 142 Misc. 572, af¬ 
firmed 273 N.Y.S. 1, 241 App.Div. 
553—In re Hanrette's Estate, 252 
N.Y.S. 424, 140 Misc. 832. 

Pa.—In re O’Neill’s Estate, 109 A. 
526, 266 Pa. 9. 

R.I.—Di lorio v. Cantone, 140 A. 913, 
49 R.I. 137. 

Tenn.—McGowan v. Miles, 72 S.W.2d 
553, 167 Tenn. 554. 

Tex.—Cartledge v. Billalba, Civ.App., 
154 S.W.2d 219, error refused— 
Scott v. Taylor, Civ.App., 294 S. 
W. 227. 

Wash.—In re Krueger’s Estate, 119 
P.2d 312. 

24 C.J. p 449 note 8. 

Advice of counsel 

Administrator was not exonerated 
from liability to decedent’s estate 
because he followed counsel’s ad¬ 
vice in paying invalid claims, with¬ 
out further authorization, particular¬ 
ly where one of the claims was paid 
to such counsel.—In re Butler's Es¬ 
tate, 28 N.E.2d 186, 137 Ohio St. 96. 
Payment held proper 
N.Y.—In re Ledyard’s Estate, 21 N. 
Y.S.2d 860, affirmed In re Led- 
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made in good faith on claims which the representa¬ 
tive, without negligence, supposed to be proper, even 
though it is subsequently ascertained that payment 
might have been successfully resisted, or the claim 
reduced in amount, 53 or to deny credit for payments 
made on just claims as to which there existed a 
failure to comply with statutory requirements, 54 
unless such provisions are considered to be manda¬ 
tory. 55 If a personal representative pays funds of 
the estate to persons who are not entitled to receive 
them, he will not be protected. 56 

A testamentary direction as to the amounts to be 
paid to certain creditors does not render payments 
in excess of such amounts improper where it ap¬ 
pears that the amounts actually paid were justly 
due. 57 

b. Payment Out of Order of Priority 

Where, after payment of claims of an inferior degree 
with notice of superior claims, there are not funds re¬ 
maining sufficient to pay superior claims, the representa¬ 
tive is personally liable to the preferred creditors. 

Where a personal representative having notice 


of claims of superior degree 53 pays claims of an 
inferior degree and there are not funds remaining 
sufficient to pay such superior claims, he commits 
a devastavit 59 and is personally liable to the pre¬ 
ferred creditor for the deficiency, 60 even though the 
payment was made through an honest mistake; 61 
but no devastavit is committed when the right to 
priority accrued after the payment complained of. 62 

If the representative had no notice, actual or con¬ 
structive, of the claims entitled to preference, he in¬ 
curs no personal liability by reason of paying debts 
of inferior dignity, 63 unless the payment was so pre¬ 
cipitate that the preferred creditor did not have the 
opportunity to which he was entitled to make his 
claim known. 64 

Contingent claims . If the claim of higher degree 
is merely contingent, the common-law rule is that, 
even if the representative has notice of such a claim, 
he may exhaust the assets in paying debts of inferior 
degree without incurring any liability to the holder 
of the contingent claim, although the claim subse- 


yard's Will, 20 N.Y.S.2d 1006, 259 
App.Div. 892, reargument denied 21 
N.Y. S.2d 390, 259 App.Div. 1029, 
and 24 N.Y.S.2d 780, 261 App.Div. 
827. 

Estoppel to object 

Where a paper purporting to he a 
consent decree in a case in which 
an administrator was a party was 
inoperative because the court was 
without jurisdiction to render it, but 
operative as an agreement to which 
the administrator had assented, the 
heirs of the estate were not conclud¬ 
ed by the paper, as an agreement, 
from calling the administrator to 
an accounting for any matter there¬ 
in which charged the estate with 
claims for which it was not charge¬ 
able, or which provided for a dis¬ 
tribution of the assets of the estate 
in any manner other than provided 
by law.—Sapp v. Williamson, 58 S. 
E. 447, 128 Ga. 743. 

53. It.I.—Di Iorio v. Cantone, 140 
A. 913, 915, 49 R.I. 137, citing Cor¬ 
pus Juris. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227. 

24 C.J. p 450 note 9. 

Recovery from joint obligors 

Administrator properly paid note 
signed by decedent and others, al¬ 
though such others had not paid pro¬ 
portionate share, where estate was 
still open and contribution could be 
obtained.—In re Atkinson, 232 N.W. 
640, 210 Iowa 1245. 

Facts at time of payment govern 
Tenn.—Young v. Phillips, 93 S.W.2d 
634, 170 Tenn. 169, 104 A.L.R. 975. 

54. Ala.—Brake v. Graham, 106 So. 
188, 214 Ala. 10. 


Iowa.—In re Plendl's Estate, 253 N. 
W. 819, 218 Iowa 103—In re Bour¬ 
ne’s Estate, 232 N.W. 169, 210 Iowa 
883. 

Tex.—Trammell v. Blackburn, 292 S. 

W. 169, 116 Tex. 3S8. 

Wis.—In re Hurley’s Will, 213 N.W. 
639, 193 Wis. 20. 

55. Ark.—Acker v. Watkins, 100 S. 
W.2d 78, 193 Ark. 192. 

Debt of personal corporation 

Executrix was entitled to credit 
in account for discharging debts of 
corporations which had existed en¬ 
tirely for purpose of carrying on 
testator’s personal business, not¬ 
withstanding claims were not pre¬ 
sented against estate, especially 
where estate was in better condi¬ 
tion at time of report than at time 
of death of testator.—In re Russell’s 
Estate, 59 P.2d 777, 102 Mont. 301. 
Direction in will 

Claims paid without verification or 
approval of probate court were held 
not allowable on report of executor, 
notwithstanding direction in will to 
pay all testator’s just debts, since 
will did not relieve executor of du¬ 
ty to follow statutory manner of 
paying debts.—Acker v. Watkins, 100 
S.W.2d 78, 193 Ark. 192. 

56. Or.—In re Manmx’ Estate, 29 
P.2d 364, 146 Or. 187. 

Pa.—In re Hertwig's Estate, 33 
Berks Co.L.J. 40. 

24 C.J. p 450 note 10. 

Effect of laches of creditor 

Where an attorney representing 
both the executor of an estate and a 
claimant against the estate receives 
payment of the claim from the ex¬ 
ecutor and remits only a part of 


the money to claimant, and claim¬ 
ant fails to take any action for a 
period of three years during which 
time the attorney died, claimant has 
no right of recourse against the ex¬ 
ecutor.—In re Hertwig’s Estate, su¬ 
pra. 

57. N.Y.—Beecher v. Barber, 20 N. 
Y.St. -136, 6 Dem.Surr. 129. 

58. Del.—In re Spicer’s Estate, 120 
A. 90, 13 Del.Ch. 430. 

24 C.J. p 450 note 14. 

59. S.C.—Carolina Life Ins- Co. v. 
Arrowsmith, 176 S.E. 728, 174 S.C. 
161. 

24 C.J. P 451 note 15. 

60. Ariz.—U. S. Fidelity & Guaranty 
Co. v. Greer, 240 P. 343, 29 Ariz. 
203. 

Del.—In re Spicer’s Estate, 120 A. 
90, 13 Del.Ch. 430. 

Wyo.—Dobler v. Clark, 292 P. 246, 
248, 42 Wyo. 160, citing Corpus 
Juris. 

24 C.J. p 451 note 16. 

61. N.C.—Moye v. Albritton, 42 N. 
C. 62. 

62. N.C.—Coltraine v. Spurgin, 31 
N.C. 52. 

63. Iowa.—Elliott v. Des Moines 
Nat. Bank, 228 N.W. 274, 209 Iowa 
1258. 

N.Y.—In re Huscher’s Estate, 296 N. 
Y.S. 294, 251 App.Div. 156—In re 
Wellman’s Estate, 266 N.Y.S. 447, 
14S Misc. 102.* 

24 C.J. p 451 note 19. 

64. W.Va.—McCoy v. Jack, 34 S.E. 
991, 47 W.Va. 201. 

24 C.J. p 451 note 21. 
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quently becomes due by the happening of the contin¬ 
gency. 65 

If the representative reserves assets to pay the 
superior claims, the payment of debts of inferior 
dignity is not a devastavit, 66 and does not impose 
personal liability on him, 67 although the assets re¬ 
served are lost, if no blame for such loss can be 
imputed to the personal representative. 68 

Preferring one creditor of class. Under the mod¬ 
ern statutes, if the personal representative pays one 
debt of a class to the exclusion of others of the 
same class, he commits a devastavit or renders him¬ 
self personally liable for the deficiency, if any, re¬ 
sulting therefrom, 69 although he is entitled to cred¬ 
it to the extent of such creditor’s pro rata share. 70 

c. Payment Out of Funds Not Belonging to Es¬ 
tate 

Where a representative makes payment of debts out 
of trust funds not primarily liable therefor, the benefi¬ 
ciary can be reimbursed to the extent of such misappro¬ 
priation out of the property primarily liable, if it or its 
proceeds still exist. 

Funds which have been trust funds in the hands 
of a decedent remain the property of the cestui que 
trust and are not assets of the estate, as shown su¬ 
pra § 118, and, where an executor wrongfully makes 
payment of debts of the estate out of trust funds 
not primarily liable therefor, the beneficiary can be 
reimbursed to the extent of such misappropriation 
out of the property primarily liable, if it or its pro¬ 


ceeds still exist. 71 If money is collected by a per¬ 
sonal representative and improperly appropriated to 
the payment of the debts of his decedent under a 
mistaken belief as to his right to do so, and without 
collusion with the heirs, he becomes individually li¬ 
able therefor, and land descending to the heirs can¬ 
not be subjected to its repayment. 72 Where a per¬ 
sonal representative under a misconception that cer¬ 
tain moneys coming to his hands are assets of the 
estate pays a portion of the creditors of a certain 
class a dividend on the amount of their claims, and 
it afterward turns out that such moneys are not as¬ 
sets, and there is nothing left to pay any of the 
claims of this class, a court of equity will not re¬ 
quire the personal representative to pay the same 
pro rata share on the claims of other creditors of 
this class. 73 

d. Payment under Authority of Court 

A personal representative is protected in the payment 
of a claim which has been duly allowed or ordered paid 
by a court having Jurisdiction to make such order. 

A personal representative will be protected in the 
payment of a claim which has been duly allowed or 
ordered paid by the court, 74 although such claim 
was not a proper one for payment, 75 or although it 
should not have been paid in full, 76 unless it is 
made to appear that such allowance of the claim or 
order for the payment thereof was obtained through 
his collusion or bad faith, 77 or that the court was 
without authority to make the order relied on for 
protection. 78 An ex parte order directing disburse- 


65. N.C.—Delamothe v. Lanier, 4 N. 
C. 296. 

24 C.J. p 451 note 22. 

86. Va.—Braxton v. Winslow, 4 
Call 308, 8 Va. 308. 

67. U.S.—U. S. v. Giger, D.C.Ark., 
26 F.Supp. 624. 

68. S.C.—Hinton v. Kennedy, 3 S.C. 
459. 

69. N.Y.—In Te Lange's Estate, 16 
N.Y.S.2d 312, 172 Misc. 437. 

24 C.J. p 451 note 27. 

An administrator cannot, within 
twelve months after his qualifica¬ 
tion, pay one debt in full, or in ex¬ 
cess of its ratable share of assets 
over another of the same class, ei¬ 
ther with or without notice of such 
other debt; and, if he does, he is 
personally liabl-e to the omitted cred¬ 
itor for his share of money applied 
m such payment. If such payment 
is made after twelve months, he is 
not liable unless he had notice of 
the other debt. * 

Va.—Herelick v. Southern Dry Goods 
& Notion Co., 123 S.E. 529, 139 Va. 
121 . 

W.Va.—McCoy v. Jack, 34 S.E. 991, 
47 W.Va. 201. 


7a Ala.—Jackson v. Wood, 19 So. 

312, 108 Ala. 209. 

24 C.J. p 451 note 28. 

71. Tenn.—Milly v. Harrison, '7 
Coldw. 191. 

Claim of fund under trust 

Executor had duty, to protect it¬ 
self from liability, to preserve al¬ 
leged trust fund intact until its right 
thereto was determined in manner 
provided by law after it had notice 
that fund was claimed by another, 
and was without authority to pay 
any of funds to creditors of decedent 
without an accounting and audit; 
and, where he thereafter distributed 
portion of such fund for administra¬ 
tion expenses and in payment of de¬ 
cedent's individual debts, he was 
liable for the amount of the fund 
existing at time letters testamentary 
were issued.—In re Free's Estate, 
194 A 492, 327 Pa. 362. 

72. Ky.—Story v. Harrison, .4 Ky. 
L. 54. 

73. Ill.—Pinneo v. Goodspeed, 12 N. 
E. 196, 120 Ill. 524, affirming 22 Ill. 
App. 50. 

74. Ky.—Carpenter's Adm'r v. De- 
moisey, 36 S.W.2d 27, 237 Ky. 628. 
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N.Y.—In re Huscher's Estate, 296 N. 

Y.S. 294, 251 App.Div. 156. 

24 C.J. p 452 note 34. 

75. U.S.—Tapp v. Stuart, D.C.Okl., 
9 F.Supp. 23, reversed on other 
grounds, C.C.A., Stuart v. Tapp, 
81 F.2d 155. 

24 C.J. p 452 note 34. 

76. Ark.—Clemmons v. Clemmons, 
128 S.W.2d 994, 198 Ark. 430. 

24 C.J. p 452 note 35. 

Subsequent reversal of order 

A payment or distribution in good 
faith in accordance with an order 
or decree of court will generally pro¬ 
tect a representative and release 
him from further liability, although 
the order or decree is subsequently 
reversed.—Clemmons v. Clemmons, 
128 S.W.2d 994, 198 Ark. 430. 

77. Md.—Garrison v. Hill, 31 A. 794, 
81 Md. 206. 

24 C.J. p 452 note 36. 

78. U.S.—Tapp v. Stuart, D.C.Okl., 
9 F.Supp. 23, reversed on other 
grounds, C.C.A., Stuart v. Tapp, 
81 F.2d 155. 

Cal.—In re Kennedy, 52 P. 820, 120 
Cal. 458. 
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ment of a fund by a representative, who did not 
inform the court that a motion was pending in an¬ 
other court to vacate the decree by which he ob¬ 
tained such fund, will not protect the representative 
against the claim of one entitled to such fund. 79 

§ 472 . Liability for Failure to Pay Claims 

The failure of a personal representative to pay a 
claim against the estate, which it is his duty to pay, may 
render him personally liable therefor. 

While a personal representative is not required to 
pay a claim until it has been allowed or ordered 
paid, as shown supra § 467, his failure to pay a 
claim, which it is his duty to pay, may render him 
personally liable therefor, 80 as, for example, where 
he makes distribution prior to expiration of the pe¬ 
riod for presentation of ordinary claims, 81 or with 
knowledge of the existence of a claim, 82 but per¬ 
sonal liability cannot be established against a repre¬ 
sentative who distributed the assets of the estate in 
good faith and under authority of a decree of 
court. 83 Where a claim was presented to an admin¬ 
istrator for payment by a minor claimant within 
twelve months after she arrived at age, as author¬ 


ized by statute, it was no defense to the administra¬ 
tor's liability that, although he had received suffi¬ 
cient assets to pay the claim, he had distributed the 
same in good faith without notice of the claim. 84 
The representative’s liability is, however, limited to 
the amount of assets which would have been ap¬ 
plicable to the payment of debts and would have 
been so applied if the representative had properly 
and faithfully performed his duties, 85 and a repre¬ 
sentative is not personally liable for the nonpayment 
of a claim where the property which came into his 
hands was not a part of the estate of decedent. 86 

It has been held that, where an administrator’s 
statutory liability for claims has once attached, the 
creditor’s right becomes absolute against him and 
his estate, whether the claim could, or could not, 
have been enforced against decedent’s estate. 87 

Interest or costs . A personal representative hav¬ 
ing assets of the estate in his hands is chargeable 
individually with interest 88 or costs 89 accruing be¬ 
cause of his failure to pay at the proper time claims 
against the estate which it was his duty to pay. 


Okl.—Vinson v. Cook, 184 P. 97, 76 
Okl. 46. 

79. Or.—In re Mannix* Estate, 29 
P.2d 364, 146 Or. 1S7. 

80. U.S.—Miller v. Hamner, C.C.A. 
Del., 269 F. 891, reversing, D.C., 
Hamner v. Miller, 263 F. 956. 

Ga.—Hardin v. Reynolds, 6 S.E.2d 
328, ISO Ga. 534—Clarkson v. 
Clarkson, 12 S.E.2d 468, 64 Ga.App. 
1 . 

N.J.—In re Hazeltine’s Estate, 177 
A. 108, 13 N.J.Misc. 152, reversed 
on other grounds 182 A. 357, 119 
N.J.Eq. 308, affirmed 187 A. 177, 
121 N.J.Eq. 49. 

N.Y.—In re Goldowitz’ Estate, 12 N. 
Y.S.2d 221, 171 Misc. 198, reversed 
on other grounds 15 N.Y.S.2d 735, 
258 App.DIv. 62—In re Beningaso's 
Estate, 300 N.Y.S. 951, 165 Misc. 
459. 

Ohio.—Ziegler v. Curtis, 13 Ohio App. 
484. 

24 C.J. p 452 note 40. 

Deficiency of assets see infra § 474. 
Fatal variance 

In action to hold defendant per¬ 
sonally liable for plaintiff's claim 
against deceased's estate to extent 
of value of property received by de¬ 
fendant from deceased, judgment of 
nonsuit was justified on ground of 
“variance" between allegation and 
proof, where evidence, if inculpa¬ 
tory, pointed only to a devastavit on 
part of defendant as executrix of 
deceased’s estate and not to any per¬ 
sonal enrichment at expense of cred¬ 
itors.—Rose v. Patterson, 16 S.E.2d 
4$8, 220 N.C. 60. 


81. N.Y.—In re Goldowitz’ Estate, 
12 N.Y.S.2d 221, 171 Misc. 198, re¬ 
versed on other grounds 15 N.Y. 
S.2d 735, 258 App.Div. 62. 

Defenses 

It has been held that a personal 
representative who distributes the 
estate without reserving assets to 
pay a secured claim is not liable 
where, at the time of distribution, 
he reasonably considered the value 
of the mortgaged property amply 
sufficient to satisfy the mortgage, 
or if the creditor had led him to be¬ 
lieve that he looked solely to the 
security for satisfaction of his obli¬ 
gation.—In re Goldowitz' Estate, su¬ 
pra. 

82. Ga.—Hardin v. Reynolds, 6 S.E. 
2d 328, 189 Ga. 534—Clarkson v. 
Clarkson, 12 S.E.2d 468, 64 Ga.App. 

1 . 

N.Y.—In re Snitkin's Estate, 271 N. 
Y.S. 158, 151 Misc.- 118—In re 

Goldburg's Estate, 266 N.Y.S. 106, 
148 Misc. 607. 

Claim not presented 

A representative's knowledge of 
the existence of a claim was held not 
sufficient to render him liable for its 
payment on distribution of the es¬ 
tate without paying it where such 
claim was not prerented—Ziegler v. 
Curtis, 13 Ohio App. 484. 

83. N.Y.—In re Snitkin's Estate, 271 
N.Y.S. 158, 151 Misc. 118. 

84. Ala.—Daniel v. Baldwin, 40 So. 
421, 148 Ala. 292. 

85. N.Y.—In re Riordan's Will, 296 
N.Y.S. 337, 251 App.Div. 305. 
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Vt.—Vermont-People’s Nat. Bank v. 
Robbins' Estate, 166 A. 6, 105 Vt. 
283. 

24 C.J. p 453 note 42. 

Specific funds insufficient 

The failure of a representative to 
pay certain claims is not objection¬ 
able where the specific fund with 
which he was to pay them was in¬ 
sufficient.—In re Sawin's Estate, 19 
N.Y.S.2d 465, 173 Misc. 428. 

86. Cal.—In re Grivel’s Estate, 74 
R2d 759, 10 Cal.2d 454. 

87. Mich.—Palm's Appeal, 7 N.W. 
200, 44 Mich. 637. 

88. Colo.—Goodknight v. Harper, 
225 P. 215, 75 Colo. 141. 

24 C.J. p 453 note 43. 

Temporary administrators will not 
be surcharged with the interest in¬ 
curred by their failure to make a 
temporary transfer tax payment, 
where it appeared that they were 
conducting an active business and 
that it was to the interest of the 
estate that sufficient funds to run 
tl*e business be kept on hand, and 
especially where the objectants to 
the account were employed in the 
conduct of that business, and knew 
the temporary payment had not been 
made, but did not request the making 
of such payment, or institute trans¬ 
fer tax proceedings.—In re Ken¬ 
nedy's Estate, 189 N.Y.S. 671, 116 
Misc. 267. 

89. Pa.—Callaghan v. Hall, 1 Serg. 
& R. 241. 

S.C.—Davis v. Davis, 11 S.C.Eq. 377. 
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Penalties. A personal representative who fails to 
pay a claim when so ordered is, by statute in some 
jurisdictions, subject to a penalty. 90 A representa¬ 
tive will not be surcharged with a penalty incurred 
by reason of the noninclusion of a fund in an es¬ 
tate tax return where he was without knowledge of 
the existence of the fund and had no interest to 
avoid inclusion of the fund in the return. 91 

§ 473. Proceedings to Enforce Payment 

a. In general 

b. In probate court 

c. In equity 

d. Execution 

a. In General 

Plenary power is vested in the courts to compel the 
payment of claims against the estate of a decedent. 

Plenary power is vested in the courts to compel 
the payment of claims against estates of dece¬ 
dents, 92 and under some statutes, where an estate 
possesses funds available to pay a claim and com¬ 
pliance with an order is refused, an adequate rem¬ 
edy exists either by citation or against the repre¬ 
sentative personally. 93 Where the establishment of 
a claim gives rise to a statutory lien, claimant has 
been held entitled to foreclose as against the person¬ 
al representative and devisee, 94 and it has been held 
that a lien on property is enforced in the same meth¬ 
od as a mortgage where all recourse against other 
property is waived, 95 and under some facts the ap¬ 
pointment of a receiver may properly be had. 96 

b. In Probate Court 

(1) In general 


(2) Hearing and determination 

(3) Judgment or order 

(4) Setting aside and review 

(1) In General 

Probate courts ordinarily have jurisdiction to order 
the payment of the duly allowed or established claims 
of creditors, and statutes sometimes provide special pro¬ 
ceedings for enforcing their payment. 

Probate courts generally have jurisdiction to or¬ 
der the payment of the duly allowed or established 
claims of creditors; 97 but the issues involved may 
be such as to bring the case within the exclusive ju¬ 
risdiction of a court of equity. 98 

Who may proceed for payment . A creditor, with¬ 
in the meaning of a statute allowing a petition for 
the payment of a claim to be presented by a credi¬ 
tor, is a person to whom decedent was indebted dur¬ 
ing his lifetime 99 or an assignee of such person. 1 
On an application by the assignee of a claim against 
an estate for the payment thereof, a contention 
that the assignment was to secure another person, 
and that applicant is not the real party in interest, 
is of no avail to the estate. 2 One claiming against 
an estate for breach of a contract made by dece¬ 
dent cannot, until he becomes a judgment creditor, 
interfere with property in the hands of the execu¬ 
tor. 3 

A creditor consenting to partial distribution and 
waiving any claim to the property proposed to be 
distributed on condition that devisee pay creditors 
their claims is not estopped to seek payment of his 
claim. 4 

Jn a proceeding to enforce payment of a mort- 


90. La.—Minvielle’s Succession, 12 
La.Ann. 72. 

Tex.—Van Hook v. Letchford, 35 
Tex. 598. 

91. N.Y.—In re Ryle’s Estate, 10 N. 
Y.S.2d 597, 170 Misc. 450, supple¬ 
mented 12 N.Y.S.2d 337, 171 Misc. 
291. 

92. Okl.—Kennedy v. Evans, 224 P. 
956, 98 Okl. 209. 

93. Cal.—Zagoren v. Hall, 10 P.2d 
202, 122 Cal.App. 460. 

94. Tex.—Roberts v. Carlisle, Ci^. 
App., 287 S.W. 110. 

96. Cal.—Liuzza v. Bell, 104 P.2d 
1095, 40 Cal.App.2d 417. 

96. Tex.—Roberts v. Carlisle, Civ. 
App., 287 S.W. 110. 

97. Conn.—Hall v. Meriden Trust & 
Safe Deposit Co., 130 A. 157, 103 
Conn. 226. 

Iowa.—In re Davie’s Estate, 278 N. 

W. 616, 224 Iowa 1177. 

Mont.—In re Stinger’s Estate, 201 
P. 693, 61 Mont. 173. 


N.Y.—In re Musil’s Estate, 4 N.Y.S. 
2d 577, 254 App.Div. 765—In re 
Levy’s Estate, 8 N.Y.S.2d 858, 169 
Misc. 785—Babcock v. Babcock, 265 
N.Y.S. 470, 147 Misc. 900, affirmed 
265 N.Y.S. 474, 239 App.Div. 884, 
motion granted 189 N.E. 747, 263 
N.Y. 665. 

Or.—In re Mannix’ Estate, 29 P.2d 
364, 146 Or. 187. 

24 C.J. p 453 note 46. 

98. Ill.—Sinnickson v. Perkins, 137 
Ill.App. 10, affirming 83 N.E 194, 
231 Ill. 492. 

24 C.J. p 453 note 47. 

Equitable defense 

Where obligations represented by 
unequivocal promissory notes, the 
consideration for which was undis¬ 
puted, and the maker’s obligation un¬ 
questioned, were allowed by the ad¬ 
ministrator of the maker’s estate and 
approved by the judge, and the 
guardian of the minor payees of 
such notes paid to them all they 
were entitled to under the court’s de¬ 
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cree, thereby extinguishing their in¬ 
terests in the notes, the determina¬ 
tion by the probate court whether 
such guardian was subrogated to his 
wards’ rights and entitled to an or¬ 
der directing payment of the claims 
to him was not barred on the theory 
that a hearing on the equitable de¬ 
fenses to such claim of subrogation 
would be prevented, there being no 
equitable defense as between such 
claimant and the estate nor as be¬ 
tween him and his former wards.— 
In re Stinger's Estate, 201 P. 693, 61 
Mont. 173. 

99. N.Y.—Hall v. Dusenbury, 38 
Hun 125, affirming 4 Dem.Surr. 181. 
1- N.Y.—Matter of Morderno, 17 N. 
Y.S. 781, 63 Hun 261, 22 N.Y.Civ. 
Proc. 72, 28 Abb.N.Cas. 57. 

2. Cal.—In re Cummins, 77 P. 479, 
143 Cal. 525. 

3. Mich.—Rogers v. Schram, 126 N. 
W. 423, 161 Mich. 278. 

4. Cal.—In re Bettingen’s Estate, 46 
P.2d 793, 7 Cal.App.2d 276. 
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gage debt, all persons holding claims alleged to be 
subordinate to the mortgage have been held neces¬ 
sary parties. 5 

Nature and form y of proceedings. While special 
proceedings for enforcing the payment of claims 
are sometimes provided by statute, 6 a claim against 
decedent cannot be enforced in a summary proceed¬ 
ing by rule to show cause, 7 unless such a proceed¬ 
ing is authorized by statute. 8 It has been held that, 
where claimant neglects to take advantage of the 
means provided by statute for satisfying his claim, 
he has no remedy at law or in equity. 9 Although a 
judgment of allowance of a claim is not a com¬ 
plete and effective judgment until an order on the 
representative to pay is obtained, a proceeding to 
obtain such an order is not an action on the judg¬ 
ment of allowance. 10 

Conditions precedent. Where the probate court 
never made an order for payment of a claim, the 
personal representative cannot be sued in the pro¬ 
bate court or elsewhere in proceedings at law, 11 al¬ 
though, under some statutes, where no objections to 
a claim are filed by the representative within the 
time allowed, claimant may petition the court for 
payment of the claim when it appears to be valid on 
its face and no request for an extension of time to 
file objections has been made by the personal rep¬ 
resentative. 12 However, a creditor is not required 
to do a useless act, 13 and where a debt was estab¬ 
lished by a judgment against one in his lifetime, it 


is not necessary to establish the debt after his death 
by a new adjudication on the judgment before tak¬ 
ing proceedings to enforce payment. 14 

Notice .' Unless required by statute no notice is 
necessary to authorize a probate court to decree 
payment of debts and distribution of assets among 
creditors. 15 

Pleading and proof. The petition must allege 
facts and not merely the conclusions of the petition¬ 
er. 16 Where on motion to pay a demand against 
decedent’s estate, previously allowed and assigned 
to a designated class, the administrator tenders only 
the issue of payment, the validity of the judgment 
allowing and classifying the demand is not in issue, 
either in the probate court or on appeal. 17 Insuffi¬ 
ciency of assets being a matter of defense, the pe¬ 
titioner cannot be defeated because of a failure to 
prove that the assets are sufficient to pay all claims 
in full. 18 In summary proceedings for payment of 
a funeral bill, the undertaker must produce evidence 
of the circumstances of deceased and the size of his 
estate. 19 

(2) Hearing and Determination 

The court must inquire into the merits of a peti¬ 
tion to enforce payment of a claim and must direct pay¬ 
ment or otherwise dispose of the petition. 

In a proceeding to enforce payment of a claim, 
the court must inquire into the merits of the peti¬ 
tion and direct payment or otherwise dispose of it, 26 


5. Ala.—Dirago v. Taylor, 150 So. 
150, 227 Ala. 271. 

6. N.Y.—In re Matyasz' Estate, 271 
NT.Y.S. 586, 151 Mine. 370. 

24 C.J. p 453 note 50. 

Attorney for administration, who 
has not been paid, is not left to his 
civil action, but has a remedy in the 
surrogate's court by presenting a 
petition on clue notice to the execu¬ 
tor to have the reasonable value of 
his services determined, when the 
surrogate may determine to what ex¬ 
tent the estate is liable and direct 
payment.—In re Fullam’s Estate, 181 
N.Y.S. 677, 111 Miso. 514. 

7. La.'—Succession of Rabb, App., 
1M So. 268. 

N.Y.—In re Arduini's Estate, 276 N. 

Y.S. 90, 243 App.Div. 10. 

24 C.J. p 453 note 48. 

Bx parte proceeding 

The court has no power on ex 
parte petitions to authorize adminis¬ 
trator to pay unpro hated debts 
against estate.—Townsend v. Beav¬ 
ers, 188 So. 1, 185 Miss. 312, sugges¬ 
tion of error overruled 189 So. 90, 
185 Miss. 312. 


8. La.—Succession of Rabb, App., 
193 So. 268. 

24 C.J. p 453 note 49. 

Unliquidated claims 

Under statutes concerning liquida¬ 
tion of debts due from successions 
administered by curators and pre¬ 
sentment to, and approval of, claims 
by curators and payments of judg¬ 
ments on unliquidated claims and 
applicable articles of Civil Code, 
there is not manifested a legislative 
intent to permit a holder of an un¬ 
liquidated claim against a succession 
to proceed either by rule against 
curator or by opposition to curator's 
account.—Succession of Rabb, supra. 

9. Mich.—Winegar v. Newland, 6 N. 
W. 841, 44 Mich. 367. 

10. N.M.—Gutierrez v. Scholle, 78 P. 
50, 12 N.M. 328. 

24 C.J. p 453 note 52. 

11. Vt.—Vermont-People's Nat. 

Bank v. Robbins’ Estate, 166 A. 6, 
105 Vt. 283. 

Rejected claim 

Under some statutes, where claim 
against administrator on a money 
judgment obtained against decedent 
wajs rejected, before claimant can 
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proceed for an order of the county 
court directing payment, its correct¬ 
ness must be established by suit 
against the administrator.—Dent v. 
A. Harris & Co., Tex.Civ.App., 255 S. 
W. 221. 

12. Fla.—Dill v. Stevens, 196 So. 
811, 144 Fla. 307, rehearing denied 
197 So. 849, 144 Fla. 307. 

13. Cal.—In re Bettingen’s Estate, 
46 P.2d 793, 7 Cal.App.2d 276. 

14. N.Y.—-McNulty v. Hurd, 72 N.Y. 
518, modifying 11 Hun 339. 

24 C.J, p 454 note 53. 

15. Cal.—In re McDougald, 77 P. 443, 
143 Cal. 476. 

Minn.—Lanier v. Irvine, 24 Minn. 
116. 

16. N.Y.—In re Matyasz’ Estate, 271 
N.Y.S. 586, 151 Mxsc. 370. 

17. Mo.—Dooley v. Ryan, 134 S.W. 
30, 153 Mo.App. 669. 

18. R.I.—Hicks v. Wilbur, 94 A. 872, 
38 R.I. 268. 

19. N.Y.—In re Matyasz’ Estate, 271 
N.Y.S. 686, 151 Misc. 370. 

30. N.Y.—In re Hall's Estate, 18 N. 
E.2d 285, 279 N.Y. 300, reversing 5 
N.Y.S.2d 816, 254 App.Div. 925, mo¬ 
tion granted 17 N.E.2d 134, 278 N. 
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and the court of probate has jurisdiction to allow 
and enforce a set-off. 21 Where the claim is found¬ 
ed on a tort of decedent, and the representative has 
failed to disallow it and liability has thus become 
fixed, the case is properly remitted for new trial to 
determine whether the amount claimed is reason¬ 
able, 22 and where in an action to compel an admin¬ 
istrator to account and to pay a judgment against 
his intestate, limitations were pleaded, the court 
should first determine that issue, and should not or¬ 
der an account and settlement unless it found 
against the plea. 23 The proceeding is properly dis¬ 
missed without prejudice where there is pending an 
accounting in which all the rights of the parties may 
be determined, 24 and in some jurisdictions, the 
court has no jurisdiction to order payment of a 
claim before making a decree for distribution of 
assets among all creditors. 25 In a proper case, the 
court in its discretion may refuse to order a partial 
payment of claims. 26 

(3) Judgment or Order 

The judgment or order should conform to the plead¬ 
ings and relief asked and should determine the amount 
to be paid, the person to whom it is payable, and all 
other questions concerning the claim. 

The judgment or order should conform to the 
pleadings and the relief asked, 27 although under 
some statutes, the court has jurisdiction to order the 
immediate payment of claims without a prayer for 


such order where the representative has sufficient 
funds to pay ali claims of a particular class. 28 The 
court cannot direct payment, except from the es¬ 
tate or from funds in the hands of the representa¬ 
tives belonging to any legatee, devisee, distributee 
or person interested therein. 29 A decree for the 
payment of a claim should determine the amount to 
be paid, 30 the person to whom it is payable, 31 and 
all other questions concerning the claim. 32 Where, 
in a proceeding in a surrogate’s court to determine 
and enforce the lien of attorneys for services in the 
settlement of an estate, no services were shown to 
have been rendered for the executor, as legatee un¬ 
der the will, or for him individually, as apart from 
the services the amount of which were proper ex¬ 
penditures from the estate, the surrogate’s court, or¬ 
dering that the amount found due the attorneys was 
a lien on the assets could not order that they have 
execution against the executor individually, that be¬ 
ing in effect a judgment against the executor indi¬ 
vidually. 33 

Time for making. The court has as much power 
to make an order for a dividend on a day subsequent 
to that on which an order settling the account of an 
administrator is passed as it has on the day the ac¬ 
count is settled, 34 but it cannot order the personal 
representatives of decedent to make any payments 
before there has been any statement of account. 35 

Entry. Where an order for a dividend is made 


Y. 713—In re Carstens’ Will, 300 N. 
Y.S. 11, 252 App.Div. 871. 

Must near evidence 

Where administratrix by her an¬ 
swer to petition for payment of fu¬ 
neral expenses put in issue questions 
of amount and ownership of claim 
and whether she had any funds in 
her hands from which claim might 
be paid, the surrogate without taking 
proof from either party, settling ad¬ 
ministratrix* account, or fixing ex¬ 
penses of administration, had no au¬ 
thority under statute to order claim 
paid.—In re Hairs Estate, 18 N.E.2d 
285, 279 N.Y. 300, reversing 5 N.Y.S. 
2d 816, 254 App.Div. 925, motion 

granted 17 3ST.E.2d 134, 278 N.Y. 713. 

Matters considered 

(1) Where claim allowed against 
estate was to be paid only when and 
as funds were available for that pur¬ 
pose and where amount of estate 
taxes had not been determined, a 
creditor was held not entitled to pay¬ 
ment of claim.—In re Bates’ Will, 8 
N7Y.S.2d 548, 255 App.Div. 615, re¬ 
versing 4 N.Y.S.2d 444, 167 Misc. 641, 
reargument denied In re Bates’ Will, 
11 N.Y.S.2d 416, 256 App.Div. 669, 
motion denied 22 N.E.2d 487, 281 N. 
Y. 664- 


claim it appeared that hazards to 
estate’s finances were not as serious 
as they were represented to be on 
first application, and that negotia¬ 
tions in progress if concluded would 
result in sale of real property of the 
estate at a large gross price, that 
substantial amount of cash was still 
in the hands of the executors and 
that income tax problems were not 
the serious threat they were first 
represented to be, claimant, who was 
an elderly woman in ill health, was 
entitled to immediate payment, un¬ 
less a commanding reason for with¬ 
holding payment existed.—In re 
Bates’ Estate, 15 N.Y.S.2d 461, 172 
Misc. 428. 

Moratorium statute 

Because of statute suspending ac¬ 
tions on bonds for principal defaults, 
present payment of claim on bond 
and mortgage due in 1935 could not 
be (directed under statute dealing 
with payment of debts by executor 
or administrator.—In re Burrows’ 
Will, 9 N.Y.S.2d 913, 170 Misc. 78. 

21. Cal.—In re Bell, 141 P. 1179, 168 
Cal. 253. 

24 C.J. p 454 note 54. 

22. R.I.—Hicks v. Wilbur, 94 A. 872, 
3a R.I. 268. 


23. N.C.—Oldham v. Rieger, 58 S.E. 
1091, 145 N.C. 254. 

24. N.Y.—Matter of Belden, 152 N. 
Y.S. 723, 90 Misc. 247. 

25. Vt.—Probate Court for District 
of Pair Haven v. Indemnity Ins. 
Co. of North America, 171 A. 336, 
106 Vt. 207. 

26. Cal.—In re Stuhldreher’s Estate, 
239 P. 859, 74 Cal.App. 226. 

27. Cal.—In re Bettingen’s Estate, 
46 P.2d 793, 7 Cal.App.2d 276. 

Ill.-r-In re Reiter's Estate, 18 N.E.2d 
563, 298 Ill.App. 313. 

28. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

29. N.Y.—In re Lake’s Estate, 220 
N.Y.S. 323, 219 App.Div. 530. 

30. N.Y.—Orser’s Estate, 4 N.Y.Civ. 
Proc. 129. 

31. Pa.—In re Porry, 88 A. 677, 241 
Pa. 354. 

24 C.J. p 454 note 66. 

32. N.Y.—Orser’s Estate, 4 N.Y.Civ. 
Proc. 129. 

33. N.Y.—Matter of Smith, 97 N.Y.S. 
171, 111 App.Div. 23, 35 N.Y.Civ. 
Proc. 314, 18 N.Y.Ann.Cas. 55. 

34. Cal.—In re McDougald, 77 P. 
443, 143 Cal. 476. 

35. Pa.—In re Graham, 67 A. 462, 
218 Pa, 357. 


(2) However, where on renewal of 
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on the same day that an order is made settling the 
account of an administrator, the order for a divi¬ 
dend is properly included in the same entry in the 
minutes with the order settling the account, and im¬ 
mediately following. 36 

Effect . A final decree or order directing pay¬ 
ment of a claim is conclusive, except in some situ¬ 
ations, that there are sufficient assets applicable to 
the payment of such claim, 37 but if a representa¬ 
tive's account on a settlement before the county 
court shows that he has no cash, but only property 
in his hands, and the court makes an order that all 
demands of a particular class be paid, it is on the 
implied condition that funds sufficient for that pur¬ 
pose first come into his hands; and a creditor of 
that class who sues out a scire facias to compel pay- 
mem of his demand must show that the property 
has been converted into cash. 38 

Enforcement . Where imprisonment for debt has 
been abolished, a final decree against a personal rep¬ 
resentative for the payment of a debt due from his 
decedent cannot be enforced by attachment and se¬ 
questration. 39 The remedy where there are no 
funds in the hands of the representative belonging 
to the estate of decedent which can be reached is 
by execution against the individual property of the 
personal representative, if he has wasted the estate 
which came into his hands. 40 The levy of execution 
to enforce payment is considered infra subdivision 
d of this section. 

(4) Setting Aside and Review 

General rules are applicable on an appeal from an 


order in proceedings to enforce payment of a claim 
against a decedent’s estate. 

Where a personal representative with full knowl¬ 
edge of the facts has neglected to prosecute an ap¬ 
peal directly from an order for the payment of 
claims, as authorized by the statute, he cannot be 
relieved from the order on an application for its 
vacation, 41 and an order for payment of a claim is 
not subject to collateral attack where the claim is 
not void on its face. 42 

Review . Orders directing the payment of claims 
against the estate of decedents are generally ap¬ 
pealable, 43 and an order of the probate court dis¬ 
missing a petition to have the personal representa¬ 
tive show cause why a claim that has been allowed 
shall not be paid has also been held to be appeal- 
able, 44 although there is authority to the contrary. 45 
On appeal from an order in proceedings to enforce 
payment of a claim, general rules apply. 46 Thus, 
matters not assigned as error will not be considered 
by the appellate court. 47 

c. In Equity 

Ordinarily the creditor of a deceased debtor may re¬ 
sort to equity for the purpose of reaching assets for the 
payment of his claim. 

A court of equity will not enforce a claim against 
a fund alleged to be held by the executrix in trust 
for the payment of debts until the claim is estab¬ 
lished against the estate. 48 However, mere irregu¬ 
larities will not avoid a decree. 49 

Creditors’ suits. The creditor of a deceased debt¬ 
or, like any other creditor, may resort to equity for 
the purpose of reaching assets for the payment of 
his claim. 50 The general rule that a creditor must 


36. Cal.—In re McDougald, 77 P. 
443, 143 Cal. 476. 

37. N.Y.—Matter of Scheuer, 146 N. 
Y.S. 707, 161 App.Div. 525—In re 
Mason’s Estate, 23 N.Y.S.2d 915, 
175 Mlsc. 458. 

38. Mo.—rolk v. Farar, 12 Mo. 356. 

39. N.Y.—Hosack v. Rogers, 11 
Paige 603. 

40. N.Y.—Hosack v. Rogers, supra. 

41. Wis.—Weadock v. Ray, 87 N.W. 
477, 111 Wis. 489. 

42. Tex.—Dallas Joint Stock Land 
Bank of Dallas v. Forsyth, 109 S. 
W.2d 1046, 130 Tex. 563, modifying 
Forsyth v. Dallas Joint Stock Land 
Bank, Civ.App., 81 S.W.2d 1103, re¬ 
hearing denied Dallas Joint Stock 
Land Bank of Dallas v. Forsyth, 
112 S.W,2d 173, 130 Tex. 563. 

43. Cal.—Faias v. Superior Court in 
and for Alameda County, 24 P.2d 
567, 133 Cal.App. 525. 

Or.—Latourette v. Nickell, 187 P. 

621, 95 Or. 323. 

24 C.J. p 455 note 77. 

34 C. J.S.—23 


Staying execution 

Order of surrogate’s court, denying 
motion of coexecutor for order stay¬ 
ing execution on behalf of claimant 
pending appeal, and directing execr- 
tors to pay into court from funds of 
estate a specified sum as security 
with costs and disbursements, was 
held proper.—In re Feeney's Estate, 
282 N.Y.S. 497, 246 App.Div. 539. 

44. Cal.—In re McKinley, 49 Cal. 
152. 

45. Or.—In re Mead’s Estate, 26 P. 
2d 1103. 

46. Tex.—George v. First Nat. Bank, 
Civ.App., 67 S.W.2d 324, error re¬ 
fused. 

Tact question not reviewed 

N.Y.—In re Musil's Estate, 4 N.Y.S. 

2d 577, 254 App.Div. 765. 

Matters not presented, below 

Claim for fees of administratrix 
and her attorney at time when show 
cause order was requested, requir¬ 
ing payment of funeral expenses 
which had been approved, was prop- 
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erly disregarded, where matter of 
fees had not been presented to trial 
court at time that claim for funeral 
expenses was approved.—In re Robi¬ 
son’s Estate, 29 P.2d 700, 176 Wash. 
459. 

47. Tex.—George v. First Nat. Bank, 
Civ.App., 67 S.W.2d 324, error re¬ 
fused. 

48. N.J.—Seymour v. Goodwin, 59 A. 
93, 68 N.J.Eq. 189, affirmed 66 A. 
1134, 69 N.J.Eq. 833. 

49. Mich.—Eagen v. Brainard, 204 N. 
W. 98, 231 Mich. 481. 

50. Okl.—Treese v. Horany, 248 P. 
557, 119 Okl. 64. 

24 C.J. p 455 note 81. 

Disposition of fund recovered 

Parties to creditors’ bill for dis¬ 
covery of assets of deceased debtor’s 
estate and to subject certain insur¬ 
ance issued on debtor’s life to pay¬ 
ment of their claims are not entitled 
to participate in distribution of 
funds in hands of administrator on 
basis of full amount of original 
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obtain a judgment on his claim before he can main¬ 
tain a creditor's suit, see Creditors' Suits § 43, has 
been held applicable to a creditor of the estate of 
decedent, 51 but it has also been held that the credi¬ 
tor is not obliged to obtain a judgment at law be¬ 
fore he can avail himself of his remedy. 52 

d. Execution 

Execution may sometimes be levied to enforce pay¬ 
ment of claims against the estate of a decedent. 

The right to levy execution to enforce claims 
against decedent's estate is dependent on constitu¬ 
tional and statutory provisions. 53 It has been held 
that when a claim is filed and allowed against an es¬ 
tate it becomes a judgment, and the creditor may 
have execution thereon, but the execution must fol¬ 
low the judgment and two separate and distinct 
claims should not be included in one execution ; 54 
and that where, in the prosecution of a claim, a lien 
has been acquired by attachment against defendant 
who dies pending the suit, plaintiff vnay, on obtain¬ 
ing judgment against the personal representative, 
have execution against the property so attached, 
whether or not commissioners have been appointed 
to hear claims against the estate. 55 Under some 
statutes, a judgment creditor is not entitled to an 
execution against the funds of an estate without 
first obtaining permission from the surrogate for 
execution to issue, 56 and a surrogate's order per¬ 
mitting a judgment creditor to issue an execution 
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against the representative is, except on appeal there¬ 
from, conclusive evidence of assets applicable to 
the judgment. 57 However, such a statute is not ap¬ 
plicable to a decree of the surrogate court itself 
directing payment of a claim. 58 

It has been held that, where a judgment has been 
obtained against a personal representative, who 
without paying the judgment proceeds to distribute 
all decedent's property among his legal distributees, 
the judgment creditor may levy his execution on 
any of the property distributed. 59 

§ 474. Deficiency of Assets in Hand 

The priorities of debts of an estate are considered 
supra §§ 458-561, and the settlement of insolvent es¬ 
tates under statutes peculiar thereto is treated infra 
§§ 667-687. 

Examine Pocket Parts for later cases. 

§ 475. Reservation of Assets 

Executors and administrators are generally required 
by statute to reserve a portion of the assets for the pay¬ 
ment of claims which are contingent, or as to which suits 
are pending, or which are not yet due. 

Executors and administrators are very generally 
required by statute to reserve a portion of the as¬ 
sets for the payment of claims which are contin¬ 
gent, or as to which suits are pending, or which are 
not yet due. 60 Some of the statutes have been held 
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claims, but only on basis of original I 
claims as abated by amounts re¬ 
ceived in discovery proceedings.— 
Barnes v. Bell, 163 So. 616, 231 Ala. 
84. 

51. Ill.—Heinrich v. Harrigan, 123 
N.E. 309, 288 Ill. 170. 

Me.—Caswell v. Caswell, 28 Me. 232. 
Okl.—Treese v. Horany, 248 P. 557, 
119 Okl. 64. 

52. U.S.—Perkins v. Warburton, D. 
C.Md., 4 F.2d 742. 

24 C.J. p 455 note 84. 

53» Statute abrogated by constitu¬ 
tion 

A constitutional provision, confer¬ 
ring on probate courts exclusive ju¬ 
risdiction over decedents’ estates, has 
been held to abrogate a statute au¬ 
thorizing the issuance of execution 
for the enforcement of judgments 
against executors and administrators 
as such, which necessitated that such 
a judgment should be revived against 
a successor before execution could 
issue against him, and vested in the 
court exclusive power to enforce 
claims against estates.—Brown v. 
Nelms, 112 S.W. 373, 86 Ark. 368. 

54. Ill. —Cohen v. Menard, 31 Ill. 
App. 503, ai»nned 24 N.E. 604, 136 
Ill. 130. 


55. Mich.—Smith v. Jones, 15 Mich. 
281. 

56. N.Y.—Sartorelli v. Ezagni, 118 
N.Y.S. 46, 64 Misc. 115. 

57. N.Y.—Matter of Weil, 96 N.Y.S. 
1017, 110 App.Div. 67. 

58. N.Y.—In re Mason’s Estate, 23 
N.Y.S.2d 915, 175 Misc. 458. 

59. Mass.—Harmon v. Sweet, 109 N. 
E. 942, 221 Mass. 587. 

Miss.—Van Houten v. Reily, 14 Miss. 
440. 

60. N.Y.—In re Segall's Will, 38 N. 
E.2d 126, 287 N.Y. 52, modifying 
26 N.Y.S.2d 446, 261 App.Div. 983, 
reargument denied 27 N.Y.S.2d 459, 
261 App.Div. 1079, amended 27 N. 
Y.S.2d 1022, 261 App.Div. 1102—In 
re Campbell's Estate, 299 N.Y.S. 
451, , 164 Misc. 640—In re Bur- 
ridge’s Estate, 262 N.Y.S. 378, 146 
Misc. 527. 

Or.—In re Mannix’ Estate, 29 P.2d 
364, 146 Or. 187. 

24 C.J. p 456 note 92. 

Statute strictly construed 

N.Y.—In re Cronin’s Estate, 294 N.Y. 

S. 763, 162 Misc. 370. 

Statute not repealed 

Although the section of Surrogate’s 
Ct Act respecting proof of contin¬ 
gent claims against estates has been 
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amended by legislature in respect of 
the valuing of security and method 
of computing net reserve of assets 
to meet contingent claims, the rule 
that existence of a contingent claim, 
not secured by sufficient collateral 
or entirely unsecured, imposes a duty 
on representative of an estate to re¬ 
tain sufficient funds to assure pay¬ 
ment of a possible ultimate liability 
has not been changed.—In re Sielc- 
ken’s Estate, 29 N.Y.S.2d 190, 176 
Misc. 784. 

Contingent claim 

Where claim against deceased for 
improvements to deceased’s real es¬ 
tate was not assigned to Federal 
Housing Administration until after 
deceased's death, at time of de¬ 
ceased’s death the United States was 
not a “contingent creditor” within 
statute precluding distribution of as¬ 
sets of an estate without the reser¬ 
vation of sufficient money to pay 
contingent claims.—In re Wood’s Es¬ 
tate, 12 N.Y.S.2d 816, 171 Misc. 542. 

Effect of reservation 

Notation in account of executor of 
lessee’s succession segregating 
amount collected for rent was not 
acknowledgment that such money 
was due to lessors, nor was order 
homologating account authorization 
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to contemplate judicial action, 61 and the necessity 
of reservation has been held a matter within the 
discretion of the court. 62 A reservation of assets 
will be required only where the need therefor is 
clearly established, 63 as the rule which charges 
fiduciaries with the obligation to provide for claims 
payable in all events from the general estate, even 
if proof of the claim is not filed, is not applicable 
to contingent claims and the burden is on claimant, 
seeking a reservation, to make known his demand 
therefor. 64 

The amount of assets to be reserved is only such 
as may seem reasonably necessary to satisfy the 
probable obligation of the estate viewed as of the 
time of reservation, 65 and, where a contingent or 
unliquidated claim is secured, such claimant is not 
entitled to have the full amount of the claim with 
interest reserved, but only enough for a possible 
deficiency judgment. 66 

A court of equity has power, in cases where 
.there is a clear debt to be paid or duty to be per¬ 


formed at a future day, to order that sufficient as¬ 
sets for the discharge of it be retained and secured 
by the personal representative, before the distribu¬ 
tion of the estate. 67 

§ 476. Liability of Creditor to Refund 

Ordinarily payments to creditors which were made 
improperly or through mistake of fact may be recovered. 

At common law a creditor who had received his 
just debt in good faith from a personal representa¬ 
tive could not be compelled to refund any part 
of it, 68 even though preferred debts of the estate 
remained unpaid ; 69 but according to the rule which 
now generally obtains, when a personal representa¬ 
tive under an honest belief that the estate is sol¬ 
vent pays a creditor in excess of his pro rata dis¬ 
tributive share, he may, on its being ascertained that 
the estate is really insolvent, recover the overpay¬ 
ment from the creditor. 70 Also, in some jurisdic¬ 
tion, sometimes by virtue of statutory provisions, a 
personal representative may recover payments im¬ 
properly made or made through mistake, 71 as, for 


to executor to pay that fund to les¬ 
sors, where segregation was purely 
precautionary step because of pend¬ 
ing litigation.—Succession of Israel, 
La. App., 154 So. 487. 

No right to immediate payment 
Such statutes do not accord the 
creditor any right to immediate pay¬ 
ment.—In re Goldowitz’ Estate, 12 
N.Y.S.2d 221, 171 Misc. 198. 

Power of court 

(1) A surrogate has power to di¬ 
rect an administrator, on his ac¬ 
counting, to retain the amount of a 
disputed claim, where claimant failed 
to sue because of the nonresidence of 
the administrator, and his refusal to 
make a voluntary appearance.—Mat¬ 
ter of Rasch, 55 N.Y.S. 434, 26 Misc. 
459, 28 N.Y.Civ.Proc. 98, 2 Gibb.Surr. 
562. 

(2) However, on entering a final 
decree on an administrator's ac¬ 
counting, the surrogate will not di¬ 
rect him to retain the amount of a 
disputed claim, which claimant has 
made no effort to enforce, as shown 
infra § 509. 

61. N.Y,—In re Goldowitz' Estate, 
12 N.Y.S.2d 221, 171 Misc. 198. 

Consent of representative 

Under some statutes, the personal 
representative cannot be required, 
without his consent, to retain assets 
to satisfy a claim which did not 
accrue within a specified period.— 
Koonce v. First Trust & Savings 
Bank of Miami, Fla., 197 N.E. 362, 
49 Ohio App. 404. 

62. N.Y.—In re Concklin’s Estate, 
268 N.Y.S. 348, 150 Misc. 53. 

Pa.—In re Thompson's Estate, 197 A. 

547, 130 Pa.Super. 263. 

24 C.J. P 456 note 92 [g]. 


Refusal held proper 

(1) Where executors had no as¬ 
sets in their hands from which to 
erect a reserve fund to secure a con¬ 
tingent claim against estate which 
was already amply secured, and no 
assets could, if at all, be secured 
without inflicting irreparable injury 
on specific devisees, surrogate would 
not direct setting up of a reserve 
fund equal to full amount of con¬ 
tingent claim.—In re Reilly’s Will, 
24 N.Y.S.2d 213, 175 Misc. 597. 

(2) Where a deceased’s promise 
to pay his sister a sum of money 
was conditioned on a corporation's 
meeting its obligations under its 
stock and coupon notes held by de¬ 
ceased and under its contract to pay 
deceased a sum of money in settle¬ 
ment of a claim against corporation 
and contract, stock and notes were of 
doubtful value, executor of de¬ 
ceased’s estate would not be required 
to set aside a sum of money to meet 
sister’s contingent claim against es¬ 
tate of deceased but would be re¬ 
quired to turn over to committee for 
the estate of deceased’s sister the 
contract, stock and notes of corpora¬ 
tion.—In re Zaremba's Estate, 22 N. 
Y.S.2d 730, 260 App.Div. 384, revers¬ 
ing 19 N.Y.S.2d 520, 173 Misc. 1034. 

63. N.Y.—In re Cronin’s Estate, 294 

N.Y.S. 763, 162 Misc. 370. 

Security sufficient 

Where the fair and reasonable val¬ 
ue of the security is in excess of the 
amount due, the court will not re¬ 
quire a reservation of assets.—In re 
Concklin’s Estate, 268 N.Y.S. 348, 
150 Misc. 53. 

64. N.Y.—In re Cronin's Estate, 294 

N.Y.S. 763, 162 Misc. 370. 
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65. N.Y.—In re Goldowitz' Estate, 
12 N.Y.S.2d 221, 171 Misc. 198. 

66. N.Y.—In re Burrows’ Will, 9 
N.Y.S.2d 913, 170 Misc. 78. 

67. Cal.—Miller v. Miller, 152 P. 
728, 171 Cal. 269. 

N.J.—Petrie v. Voorhees, 18 N.J.Eq. 
285. 

68. Ind.—Tarplee v. Capp, 56 N.E. 
270, 25 Ind.App. 56. 

24 C.J. p 456 note 97, p 713 note 49. 
68. Va.—Staples v. Staples, 7 S.E. 

199, 85 Va. 76. 

24 C.J. p 456 note 98. 

70. Ky.—Johnson v. Dodd's Adm'x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.D. 
R. 975. 

Md.—Chestertown Bank of Maryland 
v. Perkins, 140 A. 834, 154 Md. 456. 
N.Y.—In re Lange’s Estate, 16 N. 

Y.S.2d 312, 172 Misc. 437. 

Ohio.—Moore v. Farmers’ State & 
Savings Bank of Oxford, Ohio, 190 
N.E. 42, 47 Ohio App. 10. 

24 C.J. p 456 note 99, p 713 note 50. 
Agreement as to payment 

Where the executor of a shipown¬ 
er authorized the master of the ship 
to pay to himself a debt due him 
from decedent out of the first earn¬ 
ings of the ship, being then unaware 
of the insolvency of the estate, the 
master was not entitled, after the 
estate proved insolvent, to retain 
the amount of such debt as against 
the executor.—Shaw v. Gookin, 7 N. 
H. 16. 

71. Ga.—Wardlaw v. Withers, 148 
S.E. 16, 39 Ga.App. 600. 

Duty of representative 

Executors are charged with the 
duty of claiming a rebate against 
the federal government for the fed- 
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example, where the debt had been satisfied or re¬ 
leased, 72 or an overpayment was made through an 
erroneous computation. 73 

However, where payment is made under a mistake 
of law, no recovery may be had thereon, 74 and, if 
payment is made by the fiduciary from his own 
funds, recovery is allowed only if the payment was 
the result of a mistake of fact. 75 Also, no recovery 
can be had where the creditor receiving payment 
has been prejudiced by the representative’s failure 
to comply with the law, bad faith, or negligence, 76 
where there were sufficient funds on hand, at the 
time when a claim was paid, to pay all other claims 
of equal or superior dignity, and the estate subse¬ 
quently became insufficient through the fault of the 
representative, 77 or where the representative pays 
a claim with full knowledge of all surrounding con¬ 
ditions, including the insolvency of the estate, 78 and 
payment of a debt out of funds not constituting as¬ 
sets of the estate will not enable an administrator 
to maintain an action in his representative capacity 
to recover the money so paid. 79 Money paid out 
of the assets of an intestate’s estate that is solvent, 
by one who afterward becomes administrator, in dis¬ 
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charge of a bona fide indebtedness of the estate 
which the administrator would have been bound to 
pay in due course of administration, cannot be re¬ 
covered by him. 80 There can be no recovery where 
the payment was made on the personal authority of 
the representative rather than as a debt of the es¬ 
tate, as in the case of payments made in the course 
of an unauthorized continuance of decedent’s busi¬ 
ness, 81 and it has also been held that amounts paid 
by the representatives to creditors in lawfully oper¬ 
ating decedent’s business are not recoverable, al¬ 
though the estate is inadequate to pay existing 
claims. 82 

Money paid to attorney of personal representa¬ 
tive. While it has been held that there can be no 
recovery of payments made on the personal au¬ 
thority of the representative to his attorney, 83 and 
that the probate court has no jurisdiction to require 
the attorney of the personal representative to re¬ 
turn money allegedly overpaid him for fees in the 
absence of a prior order relating to counsel, 84 it 
has also been held, sometimes by virtue of statutory 
provisions, that the probate court may require such 
an attorney to refund money received in excess of 
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oral estate tax paid by them on the 
share of a charitable legatee.—In re 
Donchian’s Estate, 217 N.Y.S. 318, 
128 Misc. 51. 

Knowledge of payee 

Where payment is, to the knowl¬ 
edge of the payee, made from estate 
funds, he is charged with the knowl¬ 
edge of law that their use is per¬ 
missible only in solution of legal 
and proper expenses of administra¬ 
tion necessarily incurred, and, if not 
so used, it constitutes a pro tanto 
diversion for participation in which 
he may be compelled to make resti¬ 
tution on legal principles.—In re 
Amico's Estate, 24 N.Y.S. 2d 772, 175 
Misc. 656. 

Claim barred by limitations 

Payment by administrator reliev¬ 
ing debt from bar of limitations oc¬ 
curring during administration cannot 
be recovered, although made in ig¬ 
norance of limitations, although ad¬ 
ministrator's payment of debt barred 
by limitations, made under mistake 
of fact, is not voluntary as regards 
recovery.—Wardlaw v. Withers, 148 
S.E. 16, 39 Ga.App. 600. 

Mutual mistake or unjust enrichment 
not shown. 

Okl.—Robinson v. Exchange Nat. 
Bank of Tulsa, D.C.OkI., 28 F.Supp. 
244, modified on other grounds 31 
F.Supp. 350. 

72. Ala.—Walker v. Mock, 39 Ala. 
568. 

Ga.—Wardlaw v. Withers, 148 S.E. 
16, 39 Ga.App. 600. 


73. Ind.—Grimes v. Blake, 16 Ind. 
160. 

74. Miss.—Graham McNeil Co. v. 
Scarborough, 99 So. 502, 135 Miss. 
59. 

24 C.J. p 457 note 12, p 456 note 99 
[d], [Z]. 

Belief that money belonged to estate 

Payment by administratrix of 
debts of estate with money received 
as rent of property not belonging 
to estate, under belief that money 
belonged to estate, was held payment 
under mistake of law precluding re¬ 
covery of money by administratrix. 
—Moore v. Farmers’ State & Savings 
Bank of Oxford, Ohio, 190 N.E. 42, 
47 Ohio App. 10. 

Claim not presented 

Where a note constituting a just 
debt has been allowed and paid by 
the representative, although not pre¬ 
sented within the time limited for 
presentation, all the parties believing 
presentation unnecessary because the 
note was not due when decedent died, 
equity will not allow a recovery 
against those to whom the payment 
was made.—Rhodes v. Driver, 157 S. 
W. 147, 108 Ark. 80, Ann.Cas.l915B 
258. 

75. N.Y.—In re Amico's Estate, 24 
N.Y.S.2d 772, 175 Misc. ’656. 

76. Ky.—Brooking v. Farmers’ 
Bank, 83 Ky. 431—Lawson v. Hans- 
borough, 10 B.Mon. 147. 

77. Ill.—Baxter v. Continental Il¬ 
linois Nat. Bank & Trust Co. of 
Chicago, 26 N.E.2d 179, 304 Ill.App. 
117. 


La.—Foster's Succession, 4 La.Ann. 
497. 

78. Ill.—Scott v. Morris, 131 Ill.App. 
605. 

24 C.J. p 457 note 3. 

79. Ohio.—Moore v. Farmers' State 
& Savings Bank of Oxford, Ohio, 
190 N.E. 42, 47 Ohio App. 10. 

Effect of regarding money as assets 
The fact that administratrix re¬ 
garded money paid as rents on prop¬ 
erty not belonging to estate as as¬ 
sets of estate, and paid estate's debts 
with it, did not constitute money as¬ 
sets of estate so as to permit her 
to maintain action in representative 
capacity against creditor who was 
paid through mistake.—Moore v. 
Farmers’ State & Savings Bank of 
Oxford, Ohio, supra. 

80. Ark.—Rainwater v. Harris, 11 S. 
W. 583, 51 Ark. 401, 3 L.R.A. 845. 

81. Mass.—Donnelly v. Alden, 118 
N.E. 298, 229 Mass. 109. 

82. Conn.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

83. Mont.—State v. Jefferson Coun¬ 
ty Fifth Judicial Dist. Ct., 162 P. 
1053, 53 Mont. 210. 

Wash.—In re Sullivan, 78 P. 945, 36 
Wash. 217. 

84. Cal.—Jackson v. Superior Court 

in and for Dos Angeles County, 
290 P. 448, 210 Cal. 59, 70 A.L.R. 
475—Tomsky v. Superior Court of 
City and County of San Francisco, 
63 P. 1020, 131 Cal. 620. „ 
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the fair value of his services. 85 As the court may 
direct a refund only to the estate or person from 
whose moneys such excess has been paid, 86 a refund 
cannot be made to the estate of moneys which never 
belonged to the estate. 87 A refund will not be or¬ 
dered where the personal representative was the 
sole legatee and there was no allegation as to the 
size of the estate or as to the details of the legal 
services involved. 88 

An agreement by a creditor to refund, in case the 
estate proves insolvent, the amount received by him 
in excess of the dividend to which he is entitled, is 
based on a sufficient consideration and may be en¬ 
forced. 89 Where claimants on receiving a payment 
on account agreed to hold the representative harm¬ 
less “in case said estate does not pay enough on set¬ 
tlement, to cover the above amount, on the claims 
we hold against said estate,” and the claims held by 
such claimants were subsequently rejected, the rep¬ 
resentative was entitled to recover back the money 
paid. 90 

Where the executors of a contractor paid the 
profits of a contract to his nephew, who claimed 
them, taking a bond to secure payment of any claims 
against the estate arising from the contract, the 
bond was sufficient to protect the estate against a 


judgment for personal injury caused in performing 
the contract, although that claim was not mentioned 
in the bond. 9 ' 1 

By and against whom proceedings can be main¬ 
tained. While it has been held that an overpaid 
creditor cannot be compelled to refund at the suit 
of other creditors, as the remedy of the latter is 
on the bond of the representative, 92 it has also been 
held that a creditor can compel other creditors to 
refund an overpayment made by the administra¬ 
tor, 93 at least where the personal representative has 
refused to file an action after being requested to do 
so, 94 and a receiver displacing the personal repre¬ 
sentative has been held entitled to sue in equity for 
overpayments made by the latter. 95 A guarantor of 
decedent’s note and owner of part of collateral se¬ 
curing it, who urged payment thereof, has been held 
estopped from asserting that the creditor should not 
have been paid in full. 96 

An administrator, paying an amount in excess of 
the sum applicable on a note of decedent, has been 
held not entitled to compel a surety on such note to 
refund the amount so paid in excess of the ratable 
share of the assets applicable to such debt. 97 

Persons who receive money from an administrator 
in payment of supposed claims against the estate can 


85. Iowa.—In re Olson’s Estate, 239 
N.W. 527, 213 Iowa 784. 

N.Y.—In re Geller’s Estate, 4 N.Y. 
S.2d 467, 167 Misc. 578—In re Pag- 
notta’s Estate, 292 N.Y.S. 327, 161 
Misc. 415—In re Woolfson’s Will, 
287 N.Y.S. 12, 158 Misc. 928—In re 
Young's Estate, 282 N.Y.S. 772, 156 
Misc. 795, 801—In re Strandburg's 
Estate, 248 N.Y.S. 164, 138 Misc. 
859, modifying 247 N.Y.S. 194, 138 
Misc. 732. 

Construction of statute 

(1) The statute permitting an 
award of recovery against attorney 
who has been overpaid is merely a 
declaratory enactment permitting 
compulsory restitution to estates of 
funds fraudulently diverted from 
them.—In re Stemmler’s Estate, 12 
N.Y.S.2d 478, 171 Misc. 318. 

(2) Statute giving surrogate’s 
court jurisdiction to direct attorney 
to refund excessive fees received for 
services rendered estate merely en¬ 
larges remedy without affecting vest¬ 
ed rights, and is applicable in all 
proceedings instituted after its ef¬ 
fective date.—Ip re Rosenberg’s Es¬ 
tate, 284 N.Y.S. 260, 157 Misc. 490. 
Estoppel of representative 

Administratrix praying that attor¬ 
ney be required to return fees could 
not deny that she had notice of her 
verified reports showing charges.— 
In re Olson’s Estate, 239 N.W. 527, 
213 Iowa 784. 


On appeal in a proceeding to re¬ 
quire return of such fees, the only 
question which the appellate court 
can properly consider is whether the 
lower court erred in allowing or rat¬ 
ifying such fees.—In re Olson's Es¬ 
tate, supra. 

Amount paid to surrogate 

Administrators have been held en¬ 
titled to recover from a surrogate 
the amount paid him as an attor¬ 
ney’s fee for representing them, with 
which their accounts had been sur¬ 
charged.—Merrill v. Parsons, 151 N. 
Y.S. 794, 166 App.Div. 972. 

86- N.Y.—In re Auditore’s Will, 15 
N.E.2d 593, 278 N.Y. 234, modify¬ 
ing 1 N.Y.S.2d 406, 253 App.Div. 
816, motion denied 2 N.Y.S.2d 491, 
253 App.Div. 826, reargument de¬ 
nied 16 N.E.2d 129, 278 N.Y. 624. 

87. N.Y.—In re Auditore’s Will, su¬ 
pra. 

88. N.Y.—In re Woolfson’s Will, 
287 N.Y.S. 12, 158 Misc. 928. 

89. Ind.—Beardsley v. Marsteller, 22 
N.E. 315, 120 Ind. 319 following 
Wheeler v. Hawkins, 19 N.E. 470, 
116 Ind. 515. 

Tenn.—Hatcher v. Royster, 14 Lea 

222 . 

24 C.J. p 457 note 14. 

90. Ala.—Gorman v. Nairne, 12 Ala. 
338. 

91. N.Y.—Dunfee v. Dunfee, 129 N. 
, Y.S. 142, 145 App.Div. 108. 
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Proof of claim. 

Executors who sue on a bond 
which was taken from decedent’s 
nephew on paying to him profits of 
a contract claimed to have been per¬ 
formed by decedent for the nephew’s 
benefit to secure payment of any 
claim against the estate arising 
from the contract are not bound to 
prove the validity of the nephew’s 
claim as strictly as he would have 
to do if he were suing to recover 
against the executors.—Dunfee v. 
Dunfee, 129 N.Y.S. 142, 145 App.Div. 
108. 

92. Tenn.—Johnson v. Molsbee, 5 
Lea 444. 

93. Ky.—Pendleton v. City Nat. 
Bank of Mayfield, 106 S.W.2A 977, 
269 Ky. 250—Johnson v. Dodd’s 
Adm’x, 37 S.W.2d 26, 238 Ky. 194, 
77 A.L.R. 975. 

94. Ky.—Johnson v. Dodd’s Adm’x, 
supra. 

95. Md.—Chestertown Bank of 
Maryland v. Perkins, 140 A. 834, 
154 Md. 456. 

90. Ill.—Baxter v. Continental Il¬ 
linois Nat. Bank & Trust Co. of 
Chicago, 26 N.E.2d 179, 304 Ill.App. 
117. 

97. W.Va.—Proudfoot v. Clevenger, 
10 S.E. 394, 33 W.Va. 267. 
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be held guilty of a tort in receiving the money only 
in case of an actual fraudulent intent to appropriate 
moneys of the estate to a purpose which they know, 
or as reasonable men ought to know, is unlawful. 98 
Where a claim to beneficial ownership of a deposit 
in decedent’s name was made in good faith, and the 
administratrix transferred funds to claimant in sat¬ 
isfaction thereof, there was no devastavit by claim¬ 
ant." 

Proceedings to recover. While it has been held 
that resort must be had to a court of equity, and 
not to a court of law, 1 in some jurisdictions, some¬ 
times by virtue of statutory provisions, authority is 
conferred on the probate court to require a creditor 
to refund. 2 The proceeding is not summary in na¬ 
ture 3 and does not constitute a proceeding for con¬ 
tempt, 4 and, where the probate court exercises con¬ 
current jurisdiction in such cases, the manner of 
exercise should be as nearly similar in both tribunals 
as their standard modes of procedure will permit. 5 


General rules apply in such proceedings with respect 
to the time to sue, 6 notice, 7 pleadings, 8 evidence, 9 
and trial. 10 No recovery can be had where the in¬ 
solvency of the estate has not been suggested to the 
probate court and it is impossible otherwise to de¬ 
termine the amount to be paid back, still leaving the 
creditor his pro rata share, 11 and a plaintiff’s in¬ 
sistence on inconsistent contentions has been held 
alone sufficient to preclude recovery by him of an 
amount allegedly received by a creditor in excess of 
his proportionate share. 12 

A transaction whereby a secured creditor sur¬ 
rendered collateral on payment should not be set 
aside without restoring the status quo to such credi¬ 
tor. 13 

§ 477. Release by Creditors 

A creditor may release his claim against an estate, 
and, if it is in writing, the primary consideration in 
construing it is to arrive at the intention of the parties 
thereto. 


98. Wis.—Miles v. Pike Min. Co., 
102 N.W. 555 , 124 Wis. 278. 

99. N.Y.—Scully v. McGrath, 94 N. 
E. 195, 201 N.Y. 61, reversing 120 
N.Y.S. 1145, 136 App.Div. 905. 

1. Md.—Chestertown Bank of 
Maryland v. Perkins, 140 A. 834, 
154 Md. 456. 

2. N.Y.—In re Woolf son’s Will, 287 
N.Y.S. 12, 158 Misc. 928—In re 
Rosenberg's Estate, 284 N.Y.S. 260, 
157 Misc. 490. 

New cause of action not created 
Since the purpose of the statute, 
authorizing- the surrogate to direct 
a creditor receiving estate assets in 
excess of the amount due, is in fur¬ 
therance of the recognized policy of 
concentration of jurisdiction in sur¬ 
rogates over all matters relating to 
the estates of decedents, and not to 
create any new cause of action, such 
authority is capable of exercise only 
in a situation in which recovery of 
an overpayment would be permissible 
in an action in a court of general 
jurisdiction.—In re Amico’s Estate, 
24 N.Y.S.2d 772, 175 Misc. 656. 
Separate causes of action 
Executrix paying attorney for 
services to estate and to herself per¬ 
sonally may sue to recover fees in 
court of general jurisdiction, or may 
separate causes and sue for estate in 
surrogate’s court.—In re Anderson's 
Estate, 240 N.Y.S. 532, 136 Misc. 110. 

3. N.Y.—In re Woolf son’s Will, 287 
N.Y.S. 12, 158 Misc. 928. 

N.Y.—In re Strandburg's Estate, 
248 N.Y.S. 164, 138 Misc. 859, mod¬ 
ifying 247 N.Y.S. 194, .138 Misc. 
732. 

fi. N.Y.—In re Rosenberg’s Estate, 
284 N.Y.S. 260, 157 Misc. 490. 


' On laches 

A creditor of an estate, who 
sought to recover from other credi¬ 
tors overpayments made by the ad¬ 
ministrator to them, was not guilty 
of such laches as would relieve cred¬ 
itors from liability, where creditor 
filed her cross petition in a creditor’s 
suit two years and four months aft¬ 
er death of intestate.—Pendleton v. 
City Nat. Bank of Mayfield, 106 S. 
W.2d 977, 269 Ky. 250. 

7. Personal notice to creditor nec¬ 
essary 

N.Y.—In re Amico’s Estate, 24 N. 

Y.S.2d 772, 175 Misc. 656. 

8. Complaint held insufficient for 
failure to allege insolvency of es¬ 
tate had been judicially determined. 
—Teitelbaum v. Machlowitz, 261 N. 
Y.S. 890, 145 Misc. S03. 

Knowledge of creditor 

Motion of widow and daughter of 
decedent to compel undertaker to re¬ 
pay sum by which payment to him 
for funeral expenses was determined 
to be excessive in settling account 
of administrator would be denied 
with leave to renew application on 
an adequate demonstration, where 
affidavit on which motion was pred¬ 
icated was deficient because of fail¬ 
ure to allege that undertaker was, 
in fact, paid from estate assets, and 
that undertaker received payment 
with knowledge or notice that medi¬ 
um of payment constituted an asset 
of the estate.—In re Amico’s Estate, 
24 N.Y.S.2d 772, 175 Misc. 656. 

9. Burden of proof 

Any person seeking to invoke rem¬ 
edy available under provision of 
Surrogate’s Ct. Act authorizing sur¬ 
rogate to direct any creditor who 
has received estate assets in excess 
of the amount determined on settle¬ 
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ment of account to be lawfully due 
him to repay such excess to repre¬ 
sentative of estate is under obliga¬ 
tion to prove that person from 
whom recovery is sought was in fact 
paid from estate assets, that such 
payment exceeded that which was 
legal, proper, and necessary for es¬ 
tate purposes, and that payee re¬ 
ceived payment with knowledge that 
medium of payment constituted an 
asset of the estate.—In re Amico’s 
Estate, supra. 

Evidence held inadmissible 
Ga.—Hawthorne v. Pope, App., 180 S. 
E. 920. 

Evidence held sufficient 
Ga.—Hawthorne v. Pope, supra. 
Evidence held insufficient 
N.Y.—In re Anderson’s Estate, 240 
N.Y.S. 532, 136 Misc. 110. 

10. Instructions held proper 

Ga.—Hawthorne v. Pope, App., 180 S. 
E. 920. 

Questions of law and fact 
Whether release of execution was 
genuine, entitling executor to recov¬ 
er payment on execution against tes¬ 
tator, was held issue of fact, and 
directed verdict for executor was 
error.—Wardlaw v. Withers, 148 S.E. 
16, 39 Ga.App. 600. 

11. Conn.—People’s Bank & Trust 
Co. v. Seydel, 109 A. 861, 94 Conn. 
526. 

N.Y.—Teitelbaum v. Machlowitz, 261 
N.Y.S. 890, 145 Misc. 803. 

12. Ill.—Baxter v. Continental Il¬ 
linois Nat. Bank & Trust Co. of 
Chicago, 26 N.E.2d -179, 304 Ill.App. 
117. 

13. Ill.—Baxter v. Continental Illi¬ 
nois Nat. Bank & Trust Co. of Chi¬ 
cago, supra. 
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A person having a claim against an estate may by 
express agreement release it, 14 and, if the agree¬ 
ment is in writing, in construing it the primary con¬ 
sideration is to arrive at the intention of the par¬ 
ties thereto. 15 A receipt given to a personal repre¬ 
sentative for the payment of a claim against an es¬ 
tate is not conclusive evidence of payment, and, 
where payment has not in fact been made, the estate 
is still liable, notwithstanding the receipt; 16 but 
such a receipt is prima facie evidence of payment ; 17 
and it has been held that, where a personal repre¬ 
sentative makes a settlement with a creditor by a 
payment pro rata on his claim, taking a receipt in 
full, such receipt is conclusive unless it is shown 
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that it was obtained by fraud, or through mistake, 
or on some condition. 18 

§ 478. Property Available for Payment 

As a general rule, all of the property of a decedent of 
whatever character is liable for the payment of his 
debts. 

After the allowance of exemptions created by 
statute, as a general rule all of the property of a 
decedent of whatever character is liable for the 
payment of his debts. 19 The debts of a decedent 
are charges on the corpus of his estate and not 
merely on the income, 20 although it may in certain 
cases be proper to apply the income to the payment 
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14. N.J.—Sears v. Grover, 172 A. 
525, 116 N.J.Eq. 111. 

24 C.J. p 458 note 17. 

Uncompleted negotiations held not 
to constitute a release or estoppel.— 
Sears v. Grover, supra. 

15. S.C.—Horne v. McRae, 30 S.E. 
701, 53 S.C. 51. 

24 C.J. p 458 note 18. 

16. Iowa.—Shropshire v. Long-, 27 
N.W. 737, 68 Iowa 537. 

24 C.J. p 458 note 19. 

17. Ala.—McCreeliss v. Hinkle, 17 
Ala. 459. 

18. N.J.—Miller v. Harrison, 34 N. 
J.Eq. 374. 

Tex.—Adriance v. Crews, 38 Tex. 
148. 

19. U.S.—Bankers’ Trust Co. v. 

Blodgett, 43 S.Ct. 233, 260 U.S. 

647, 67 L.Ed. 439, affirming Bank¬ 
ers' Trust Co. v. State, 114 A. 104, 
96 Conn. 361. 

Ill.—Hamilton v. First State Bank 
of Willow Hill, 254 Ill.App. 55. 
Iowa.—Wadle v. Boston Market Co., 
191 N.W. 528, 195 Iowa 46. 

Ky.—First Nat. Bank v. Cann’s Ex’x, 

57 S.W.2d 461, 247 Ky. 618—Whit¬ 
low’s Adm’r v. Saunders, Adm’r, 
36 S.W.2d 659, 237 Ky. 842. 

Mass.—Stoneham Five Cents Sav. 
Bank v. Johnson, 3 N.E.2d 730, 
295 Mass. 390. 

Mon t.—Leffek v. Luedeman, 27 P.2d 
' 511, 95 Mont. 457, 91 A.L.R. 286- 
In re Livingston’s Estate, 9 P.2d 
159, 91 Mont. 584, 90 A.L.R. 1036 
—In re Smith’s Estate, 199 P. 696, 
60 Mont. 276. 

N’.V.—In re Strebeigh’s Estate, 27 
N.Y.S.2d 569, 176 Misc. 381—In re 
Rosenblatt’s Estate, 3 N.Y.S.2d 
619, 167 Misc. 258—In re Van 

Zandt’s Estate, 255 N.Y.S. 359, 142 
Misc. 663. 

Okl.—Ringer v. Byrne, 80 P.2d 212, 
183 Okl. 46. 

R.I.—Oldham v. Oldham, 192 A. 758, 

58 R.I. 268. 

Tenn.—Archer v. Archer, 3 Tenn.App. 
623. 

Tex.—Alamo Nat Co. v. Key, Civ. 


App., 114 S.W.2d 931, error dis¬ 
missed—Morrell v. Hamlett, Civ. 
App., 24 S.W.2d 531, error refused. 
Utah.—Baker v. Goodman, 194 P. 

117, 57 Utah 349. 

24 C.J. p 458 note 23. 

Property passing to devisee or heir 
is subject to debts of estate and costs 
of administration.—Freeman v. 
Banks, Tex.Civ.App., 91 S.W.2d 1078, 
error refused. 

Equitable assets 

Where there were not sufficient 
moneys in administrator’s hands to 
pay administration and reasonable 
funeral expenses, undertaker was 
not debarred from proceeding against 
decedent’s equity in real estate.—In 
re Horn’s Estate, 273 N.Y.S. 259, 151 
Misc. 261. I 

Debts of business 

Where court, under provisions of 
will, authorized executors to accum¬ 
ulate sufficient funds from sales of 
realty and securities belonging to 
estate to liquidate testator's pri¬ 
vate banking business and to pay oft 
its obligations, depositor of bank 
properly assumed that court recog¬ 
nized its right to be paid from gen¬ 
eral assets of estate, and depositor 
was entitled to have its claim paid 
from such assets and was not limited 
to assets of bank; and, where tes¬ 
tator’s account, which he used to 
carry on private banking business, 
was withdrawn by executors to pay 
claims chargeable against general as¬ 
sets of estate, depositor of bank was 
held entitled to have his claim paid 
from general assets of estate where 
otherwise account would have been 
sufficient to pay such claim.—In re 
Griffin’s Estate, 262 N.W. 473, 220 
Iowa 1028. 

Proceeds of insurance 

(1) An executrix, when her dece¬ 
dent’s mortgagees presented their 
notes for payment, had a right to 
pay them the proceeds of insurance 
on the mortgaged property, the 
mortgagees named in the policy hav¬ 
ing a right to insist on such pay¬ 
ment, and the situation of the par- 
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ties not being affected by the execu¬ 
trix's memorandum subsequently 
filed in probate court as to how she 
treated the insurance money.—In re 
Reynolds’ Estate, 109 A. 60, 94 Vt. 
149. 

(2) The right of general creditors 
to the proceeds of fire or life insur¬ 
ance is discussed in the C.J.S. title 
Insurance §§ 1151, 1179, also 26 C.J. 
p 445 notes 7-15, and 37 C.J. p 58S 
notes 5—14. 

Conveyance during administration 

Where trustees with power of sale 
under a will conveyed the property 
before the administration was closed, 
the grantee took title subject to ad- 
I ministration to the same extent as 
the grantee of a devisee, and hence 
could not acquire title by adverse 
possession as against the administra¬ 
tor with the will annexed, so as to 
relieve the property from the de¬ 
mands of administration.—Blair v. 
Hazzard, 112 P. 298, 158 Cal. 721. 

Deposit to defraud creditors 

Where a widow as a creditor of 
her husband’s estate claimed a bank 
deposit standing in plaintiff's name, 
representing the income of certain 
land deeded by her husband to his 
children, with a reservation of the 
rents and revenues for life, which 
were deposited in plaintiff’s name to 
defraud the husband's creditors, 
plaintiff’s right to such deposit did 
not depend on whether the convey¬ 
ances of the property and the sur¬ 
render of possession thereof to plain¬ 
tiff were or were not made to defraud 
the husband’s creditors, but on 
whether the husband reserved to 
himself, at the time he deeded the 
land to his children, the rents and 
revenues from the land after the ex¬ 
ecution of the deeds.—McCormick v. 
National Bank of Commerce, Tex.Civ. 
App., 106 S.W. 747. 

20. N.Y.—In re Golding’s Estate, 216 
N.Y.S. 593, 127 Misc. 821. 

R.I.—Industrial Trust Co. v. Harri¬ 
son, 21 A.2d 254, 135 A.L.R. 1312. 
24 C.J. p 458 note 26. 
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of debts and expenses in preference to the corpus. 21 
A fortiori, the debts of a decedent can be paid only 
from assets belonging to the estate being adminis¬ 
tered, 22 which are properly chargeable with the pay¬ 
ment of debts. 23 

Particular part first applied . Peculiar circum¬ 
stances or statutory provisions may render it prop¬ 
er that a particular part of a decedent’s estate shall 
be first applied to payment of his debts, 24 and the 
general rules with respect to what property is avail¬ 
able for the payment of debts are subject to the 
power of a testator to direct, by his will, what prop¬ 
erty shall be used, or shall constitute the primary 
fund, for this purpose, as shown in the C.J.S. title 
Wills § 1317, also 69 C.J. p 1224 note 35, p 1225 note 
43-p 1226 note 59; and, when such testamentary 
directions are given, they must be followed as far 
as this is possible without detriment to the rights of 
creditors. 25 

* 

Community property . Where a community is un¬ 
liquidated and owes debts, the administration of the 
estate of the husband involves that of the communi¬ 


ty, and hence community porperty may be validly 
sold by the administrator of the husband’s succession 
for the payment of community debts. 26 Where the 
expenses of administration are of a general nature, 
they should be charged pro rata on the community 
property and separate estate; but expenses which 
attach specifically to particular pieces of estate are 
to be charged against such pieces. 27 

§ 479 . - Real and Personal Property 

a. In general 

b. Primary liability of personalty 
a. In General 

A decedent’s whole estate, real as well as personal, is 
ordinarily subject to the payment of his debts. 

The common-law rule was that the real estate of 
decedent could not be subjected to payment of his 
debts unless such debts were specifically charged 
thereon by his will ; 28 but under the modern law 
of administration the rule is otherwise, and the 
whole estate, real as well as personal, is ordinarily 
subject to the payment of debts, 29 and while the rule 


Annuity agreement 

Where testatrix during- her life¬ 
time entered into an annuity agree¬ 
ment, whereby she agreed to pay 
another a certain sum quarterly dur¬ 
ing such other’s lifetime, such an¬ 
nuities are ante-mortem debts, for 
payment of which an adequate 
amount of corpus of estate must be 
appropriated.—Bridgeport Trust Co. 
v. Fowler, 128 A. 719, 102 Conn. 318. 

21. R.I.—Industrial Trust Co. v. 
Harrison, 21 A.2d 254, 135 A.L.R. 
1312. 

24 C.J. p 459 note 27. 

Assets not to be sacrificed 

Where stock comprising principal 
asset of estate could not readily be 
sold at a reasonable price, execu¬ 
tor’s and attorney’s fees could be 
paid out of income from the stock 
to carry out testator’s intent, al¬ 
though there was no such express 
direction in will.—Industrial Trust 
Co. v. Harrison, supra. 

Apportionment 

The rule as to the “apportionment 
of income”, under certain circum¬ 
stances, partly to principal and part¬ 
ly to income, is ordinarily applied 
in administration of trust rather 
than in administration of a dece¬ 
dent’s estate.—Industrial Trust Co. 
v. Harrison*, supra. 

22. Ky.—Whitlow's Adm’r v. Saun¬ 
ders’ Adm’r, 36 S.W.2d 659, 237 

Ky. 842. 

Mass.—Rock v. Rock, 33 N.E.2d 973, 
309 Mass. 44. 

N.Y.—In re Starbuck’s Ex’x, 167 N. 
E. 580, 251 N.Y. 439, reversing 65 
A.L.R. 216, In re Starbuck, 228 N. 


Y.S. 174, 223 App.Div. 844, which 
affirmed In re Starbuck’s Estate, 
221 N.Y.S. 540, 129 Misc. 460- 

In re Kohler’s Estate, 291 N.Y.S. 
434, 249 App.Div. 654—In re Mc¬ 
Hugh's Estate, 234 N.Y.S. 541, 226 
App.Div. 153. 

Pa.—In re Free’s Estate, 194 A. 492, 
327 Pa. 362. 

Wash.—In re Brown’s Estate, 110 P. 

2d 867, 7 Wash.2d 717. 

Power of appointment 

Where a father deeded property* 
to trustees to he held by them dur¬ 
ing the lifetime of his daughter, and 
the interest and increase to be ap¬ 
plied to her use, and gave her the 
privilege of disposing of the body of 
the property by will, such property 
cannot be subjected to the payment 
of the daughter’s debts at her death. 
—Prince de Bearn v. Winans, 74 A. 
626, 111 Md. 434. 

Effect of payment out of funds not 
belonging to estate see supra § 471 
c. 

23. N.D.—Black v. Black, 226 N.W. 
485, 58 N.D. 501, 65 A.L.R. 852. 

Moneys appropriated for specific pur¬ 
pose 

An executor, using moneys appro¬ 
priated by the testator for a specific 
purpose to discharge obligations or 
debts, may be required to reimburse 
the estate.—Black v. Bla^k, 226 N. 
W. 485, 58 N.D. 501, 65 A.L.R. 852. 

24. Cal.—McKay v. Security-First 
Nat. Bank of Los Angeles, 96 P.2d 
3>6, 35 CaI.App.2d 349. 

24 C.J. p 459 note 32. 

Particular order in which property is 
applied to payment of debts see 
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the C.J.S. title Wills 5 1317, also 
69 C.J. p 1224 note 39-p 1225 note 
42. 

Where a not© is payable from spe¬ 
cific funds, it does not constitute a 
claim against the general assets.— 
McKay v. Security-First Nat. Bank 
of Los Angeles, supra. 

25. N.D.—Black v. Black, 226 N.W. 
485, 58 N.D. 501, 65 A.L.R. 852. 

26. La.—Le Blanc’s Succession, 76 
So. 223, 142 La. 27, L.R.A.1917F 
1137—Oriol v. Herndon, 38 La.Ann. 
759. 

27. Cal.—In re Haselbud’s Estate, 

79 P.2d 443, -447, 26 Cal.App.2d 

375, quoting Corpus Juris—In re 
Patton, Myr.Prob. 241. 

28. Iowa.—Wilts v. Wilts, 130 N. 
W. 906, 151 Iowa 149. 

Ky.—Boswell’s Ex'x v. Senn’s Adm’r, 
219 S.W. 803, 187 Ky. 473. 

N.Y.—In re Doyle’s Estate, 233 N.Y. 

S. 667, 133 Misc. 647. 

24 C.J. p 459 note 33. 

Not subject to administration ex¬ 
penses 

U.S.—U. S. v. Willcox, C.C.A.Va., 73 
F.2d 781—McFaddin v. TJ. S. f C.C., 
10 F.Supp. 286. ^ 

29. U.S.—Continental Illinois Bank 

& Trust Co. v. U. S., D.C.I11., 60 
F.2d 1063, affirmed, C.C.A., 65 F. 
2d 506, certiorari denied 54 S.Ct. 
77, 290 U.S. 663, 78 L.Ed. 573, 

Northern Trust Co. v. U. S., 54 S. 
Ct. 78, 290 U.S. 663, 78 L.Ed. 573, 
and Dean v. U. S., 54 S.Ct. 78, 290 
U.S. 663, 78 L.Ed. 574. 

Cal.—Stuart v. Allen, 16 Cal. 473, 76 
Am.D. 551. 



34 C.J.S. 

in this respect has been held not affected by the fact 
that the personalty was originally sufficient to pay 
the debts, but has been lost or become depreciated in 
value by reason of the wrongful or negligent acts 
or omissions of the personal representative, 30 there 
is authority to the contrary. 31 With regard to what 
constitutes realty, and what personalty, it may be 
laid down as a general rule that no part of an es¬ 
tate is personal property which was not such at the 
death of the owner, 32 although of course this rule 
may be affected by testamentary provisions by which 
realty is converted into personalty, discussed in the 
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title Conversion §§ 15-29 and the C.J.S. title Wills 
§ 1322, also 69 C.J. p 1231 note 52 et seq. 

b. Primary Liability of Personalty 

The general rule as to the order in which a decedent’s 
property is liable for the payment of his debts is that the 
personal estate must be first applied, and then the 
realty. 

The general rule, sometimes declared by statute, 
as to the order in which decedent’s property is lia¬ 
ble for the payment of his debts is that the personal 
estate must be first applied, and then the realty, 33 
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Fla.—In re Warren's Estate, 142 So. 
885, 106 Fla. 163. 

Ind.—Globe Mercantile Co. v. Perk- 
eypile, 125 N.E. 29, 189 Ind. 31. 

Ky.—Boswell’s Ex'x v. Senn's Adm’r, 
219 S.W. 803, 187 Ky. 473. 

Md.—Carroll v. Bowling 1 , 133 A. 851, 
151 Md. 59. 

Mo.—Shaw v. Nicholay, 30 Mo. 99. 
N.Y.—In re Moose’s Will, 272 N.Y.S. 
140, 241 App.Div. 329—O’Brien v. 
O’Brien, 16 N.Y.S.2d 799. 

N.C.—Privott v. Wright, 141 S.E. 549, 
195 N.C. 181. 

Pa.—In re Morrison’s Estate, 22 A.2d 
729, 343 Pa. 157. 

Tenn.—Archer v. Archer, 3 Tenn.App. 
623. 

Tex.—Loden v. Burgess, Civ.App., 74 
S.W.2d 304, error refused. 

24 C.J. p 459 note 34. 

Expenses of administration 

Under statute, decedent’s lands are 
chargeable with debts owing at dece¬ 
dent's death, but not for expenses of 
administration when no debts are 
shown for which lands are liable.— 
Turley v. Hazelwood, 174 So. 616, 234 
Ala. 186. 

Delay in granting administration 

A statute providing that real estate 
of decedent shall not be liable for 
debts unless administration be grant¬ 
ed within a specified period from the 
date of death has been held a stat¬ 
ute of limitation.—In re Mason’s Es¬ 
tate, 164 P. 205, 95 Wash. 564. 

Wo lien on land 

Claims against an estate are not 
‘liens” on land belonging to estate. 
—Meyer v. Meyer, 33 N.E.2d 738, 309 
Ill.App. 643. 

Compliance with statutory provisions 

(1) Under some statutes, an award 
or allowance by the orphans’ court 
does not give a creditor the right to 
share in the proceeds of the realty 
unless steps are taken to secure or 
preserve a lien on the realty or the 
will works a conversion thereof.— 
In re Brennan’s Estate, 121 A. 321, 
277 Pa. 509—In re Reel's Estate, 116 
A. 107, 272 Pa. 135—In re Greena- 
walt’s Estate, 31 Berks Co.L.J. f Pa., 
261. 

(2) When an executor advances 
money to pay debts of the estate, to 


charge the land where the will does 
not work a conversion, he must com¬ 
ply with the statutory requirements 
to secure the lien, but if payment 
is made for the preservation of the 
estate, and is one which could have 
been directed by the court by pre¬ 
cedent decree, the disbursement may 
be ratified and a refunding ordered. 
—In re Reel’s Estate, 116 A. 109, 272 
Pa. 139. 

Agreement as to liability 

Where by partition agreement de¬ 
ceased mortgagor’s son assumed five 
hundred dollars of debts and expens¬ 
es of administration and mortgagor’s 
husband and mortgagee jointly as¬ 
sumed balance, administrator’s claim 
for fees was liability chargeable to 
property embraced in mortgage.—Di- 
rago v. Taylor, 150 So. 150, 227 Ala. 
271. 

30. Ind.—Globe Mercantile <Jo. v. 
Perkeypile, 125 N.E. 29, 189 Ind. 

31. 

Tex.—Brown v. Fleming, Com.App., 
212 S.W. 483—Cavitt v. Beall 
Hardware, etc., Co., Civ.App., 204 
S.W. 798. 

31. Tenn.—Boring v. Jobe, App., 53 
S.W. 763. 

32. N.J.—Winants v. Terhune, 15 N. 
J.Eq. 185. 

24 C.J. p 460 note 36. 

33. U.S.—Muckenfuss v. Marchant, 
C.C.A.S.C., 105 F.2d 469. 

Ala.—Birmingham Trust & Savings 
Co. v. Hightower, 169 So. 878, 233 
Ala. 39—Fleming v. Kirkland, 146 
So. 384, 226 Ala. 222—Fulenwider 
v. Birmingham Trust & Savings 
Co., 130 So. 801, 222 Ala. 95, 72 A. 
L.R. 702. 

Ark.—Goforth v. Goforth, 154 S.W. 
2d 819, 202 Ark. 1017—Ellsworth 
v. Ellsworth, 82 S.W.2d 531, 190 
Ark. 982—Backes v. Reidmiller, 249 
S.W. 10, 157 Ark. 569. 

Conn.—State v. U. S. Fidelity & 
Guaranty Co., 135 A. 44, 105 Conn. 
230—Hewitt v. Sanborn, 130 A. 
•472, 103 Conn. 352. 

D.C.—Shields v. Shields, 101 F.2d 
255, 69 App.D.C. 331—Vogel v. 

Saunders, 92 F.2d 984, 68 App.D.C. 
31—Brosnan v. Fox, 284 F. 923, 52 
1 App.D.C. 143. 


Fla.—In re Warren’s Estate, 142 So. 
885, 106 Fla. 163. 

Hawaii.—In re Beckley’s Estate, 31 
Hawaii 163. 

Ill.—Baker v. Baker, 150 N.E. 2S4, 
319 Ill. 320, 42 A.L.R. 1514—Lein- 
inger v. Reichle, 148 N.E. 384, 317 
Ill. 625—Suiter v. Suiter, 37 N.E. 
2d 561, 311 Ill.App. 618—In re 

Brown’s Estate, 12 N.E.2d 710, 293 
Ill.App. 373—In re Riddel's Estate, 
247 Ill.App. 175—In re Taylor’s 
Estate, 232 Ill.App. 78. 

Ind.—Jaqua v. Reinhard, 190 N.E. 
887, 99 Ind.App. 261—Lowrance v. 
Low ranee, 182 N.E. 273, 95 Ind. 
App. 345. 

Iowa.—In re Engels’ Will, 230 N.W. 
519, 210 Iowa 36. 

Kan.—Bowlus v. Winters, 233 P. Ill, 
117 Kan. 726, motion denied 233 ‘ 
P. 1119, 118 Kan. 183. 

Ky.—Strong v. Whicker, 117 S.W.2d 
1017, 274 Ky. 10—Wallace v. Wal¬ 
lace's Adm'x, 100 S.W.2d 809, 267 
Ky. 65—Sharp's Guardian v. 
Sharp’s Ex’x, 289 S.W. 250, 217 Ky. 
171—Harper v. Lamb, 261 S.W. 
280, 202 Ky. 771—Davie v. Allen’s 
Ex'r, 249 S.W. 1013, 198 Ky. 669. 
La.—Prudential Ins. Co. of America 
v. Dunckelman’s Estate, App., 149 
So. 169—Succession of Solis, 119 
So. 768, 10 La.App. 109. 

Me.—Given v. Curtis, 178 A. 616, 133 
Me. 385. 

Md.—Caroline Street Permanent 
Bldg. Ass’n No. 1 of Baltimore 
City v. Sohn, 13 A.2d 616, 178 Md. 
434—Baker v. Cooper, 170 A. 556, 
166 Md. 1. 

Mass.—Creed v. Connelly, 172 N.E. 
106, 272 Mass. 241. 

Miss.—Gidden v. Gidden, 167 So. 785, 
176 Miss. 98—Anderson v. Gift, 

126 So. 656, 156 Miss. 736. 

N.J.—Zorner v. Foth, 8 A.2d 765, 126 
N.J.Eq. 295, affirmed 12 A.2d 837, 

127 N.J.Eq. 269—In re Roessler’s 
Estate, 160 A. 370, 110 N.J.Eq. 570. 

N.Y.—Low v. Bankers Trust Co., 200 
N.E. 674, 270 N.Y. 143, reversing 
270 N.Y.S. 917, 241 App.Div. 731, 
affirming, 261 N.Y.S. 474, 146 Misc. 
480, motion denied 192 N.E. 406, 
265 N.Y. 264, amendment of re¬ 
mittitur denied 3 N.E.2d 211, 271 
i N.Y. 615—In re Segall’s Estate,* 26 
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and the application of the rule in a particular case 
is not prevented by the fact that it will result in de¬ 
priving 1 legatees of participation in the estate. 34 
However, the order in which property is applied to 
the payment of debts is subject to directions of the 
testator as discussed in the C.J.S. title Wills § 1317, 
also 69 C.J. p 1224 note 35, p 1225 note 43-p 1226 
note 59. 


Liens on realty. In the absence of a statute to 
the contrary, 35 or a contrary testamentary inten¬ 
tion, discussed in the C.J.S. title Wills § 1316, also 
69 C.J. p 1220 note 96, it is very generally consid¬ 
ered that, even though a debt is secured by a mort¬ 
gage or other lien on land, if it is a personal debt 
of decedent, it is to be paid primarily out of the 
personalty, 36 although the personalty cannot be ap- 


N.Y.S.2d 446, 261 App.Div. 983, re¬ 
argument denied In re Segall’s 
Will, 27 N.Y.S.2d 459, 261 App.Div. 
1079, decision amended on other 
grounds In re Segall's Estate, 27 
N.Y.S. 2d 1022, 261 App.Div. 1102 

—Wagner v. Thieriot, 197 N.Y.S. 
560, 203 App.Div. 757, affirming 

Wagner v. Thieriot, 194 N.Y.S. 
610, 118 Misc. 511, and affirmed 
142 N.E. 295, 236 N.Y. 588—Equita¬ 
ble Life Assur. Soc. of the United 
States v. Wilds, 171 N.Y.S. 505, 184 
App.Div. 435—In re Lynn’s Estate, 
23 N.Y.S. 2d 995, 175 Misc. 441, 

denying application to vacate de¬ 
cree 20 N.Y.S.2d 925, 174 Misc. 361, 
modified on other grounds 26 N.Y. 
S.2d 96, 261 App.Div. 513, affirmed 
26 N.Y.S.2d 96, 261 App.Div. 513— 
In re Ely's Estate, 275 N.Y.S. 553, 
153 Misc. 334—In re Kelley's Will, 
265 N.Y.S. 366, 148 Misc. 110—In 
re Rhodes’ Estate, 178 N.Y.S. 782, 
109 Misc. 406—In re O'Hanlon’s 
Will, 27 N.Y.S.2d 889—In re Bing¬ 
ham’s Estate, 17 N.Y.S.2d 981— 
O’Brien v. O’Brien, 16 N.Y.S.2d 799. 

N.C.—Parker v. Porter, 179 S.E. 28, 
208 N.C. 31—First Sec. Trust Co. 
v. Lentz, 145 S.E. 776, 196 N.C. 
398. 

Ohio.—Foreman v. Medina County 
Nat. Bank, 162 N.E. 42, 119 Ohio 
St. 17, affirming Medina County 
Nat. Bank v. Foreman, 161 N.E. 
366, 27 Ohio App. 400—Du Vail v. 
Faulkner, 149 N.E. 868, 113 Ohio 
St. 543. 

Or.—In re Banfteld's Estate, 3 P.2d 
116, 137 Or. 256, denying rehearing 
299 P. 323, 137 Or. 256. 

Pa.—In re Skolnek’s Estate, 19 A. 
2d 266, 342 Pa. 49—In re Camp’s 
Estate, 148 A 496, 298 Pa. 405— 
In re Jones’ Estate, 118 A 647, 
275 Pa. 143—In re Gruner’s Es¬ 
tate, 112 A. 753, 269 Pa. 573—In re 
Shaffer’s Estate, 104 A. 853, 262 
Pa. 15—In re Johnson's Estate, 55 
Montg.Co. 314. 

R. I.—Dunham v. Randall, 151 A. 193, 
51 R.I. 55. 

S. C.—McNair v. Howie, 116 S.E. 279, 
•123 S.C. 252. 

Tenn.—American Surety Co. v. 
Grace, 271 S.W. 739, 151 Tenn. 575 
—Mabry v. Mabry, 5 Tenn.App. 
307—Archer v. Archer, 3 Tenn. 
App. 623. 

Vt.—Watkins v. Merrihew's Estate, 
131 A. 794, 99 Vt. 294. 

Va.—Morrison v. Morrison, 4 S.E. 2d 
776, 174 Va. 58. 


Wash.—In re Binge’s Estate, 105 
P.2d 689, 5 Wash.2d 446. 

W.Va.—Arbenz v. Arbenz, 173 S.E. 
881, 114 W.Va. 804—McElhinny v. 
Minor, 114 S.E. 147, 91 W.Va. 755. 
Wis.—In re Koebel’s Estate, 2 74 N. 
W. 262, 225 Wis. 342—Scholl v. 
Adams, 239 N.W. 452, 206 Wis. 

174—Harris v. Halverson, 211 N.W. 
295, 192 Wis. 71. 

24 C.J. p 461 note 38. 

Application of rule in direct actions 
or proceedings against heirs and 
distributees see Descent and Dis¬ 
tribution § 121. 

Xxact compliance with statute 

In view of fact that laws subject¬ 
ing realty to payment of decedent’s 
debts are in derogation of previous¬ 
ly existing common-law rights, to 
subject realty to obligations of de¬ 
cedent, statutory terms must be ex¬ 
actly complied with.—In re Rosen¬ 
blatt’s Estate, 3 N.Y.S.2d 619, 167 
Misc. 258. 

Mortgage covering all property 

Where deceased's mortgage was on 
real and personal property, there was 
no duty to exhaust personalty first. 
—Dirago v. Taylor, 150 So. 150, 227 
Ala. 271. 

No authority to allocate 

Surrogate lacked authority to allo¬ 
cate administration expenses to real 
and personal property.—In re Con¬ 
nor’s Estate, 239 N.Y.S. 360, 135 

Misc. 421. 

Assumption of liability 

Where deceased mortgagor’s son 
under partition agreement assumed 
payment of five hundred dollars of 
debts and expenses of administra¬ 
tion and mortgagor's husband and 
mortgagee jointly assumed balance, 
son's duty to husband and mort¬ 
gagee was not bound by statute 
which first exhausts personalty of 
estate.—Dirago v. Taylor, 150 So. 
150, 227 Ala. 271. 

Us© for needs of realty 

(1) Personalty may properly be 
used for the needs of realty only 
so long as the rights of creditors 
are protected.—In re Bates’ Estate, 4 
N.Y.S.2d 444, 167 Misc. 641, reversed 
on other grounds In re Bate’s Will, 
8 N.Y.S.2d 548, 255 App.Div. 615, re¬ 
argument denied 11 N.Y.S.2d 416, 256 
App.Div. 669, motion denied 22 N.E. 
2d 487, 281 N.Y. 664. 

(2) Executors having no duties in 
regard to realty have been held not 
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entitled to take credit for the pay¬ 
ment out of personalty of charges 
against real estate.—In re Ryan’s Es¬ 
tate, 291 N.Y.S. 668, 161 Misc. 313- 
In re Disbrow’s Estate, 261 N.Y.S. 
635, 145 Misc. 584. 

Provision in note 

Note executed to plaintiff by his 
deceased wife which provided that 
note was payable out of realty to 
be conveyed to wife by her broth¬ 
er was held payable out of wife's 
personal estate and not out of such 
realty which had been allotted to 
wife’s heirs.—Williams v. Hayes, 95 
S.W.2d 272, 264 Ky. 643. 

Property passing by deed and by will 
Property conveyed to sister by her 
brother during his lifetime did not 
pass to sister under brother's will, 
whereby he devised his estate to her, 
and hence sister's heirs could not de¬ 
feat liability of her personal estate 
for payment of sister’s note, executed 
in consideration of such conveyance, 
on ground that heirs were claiming 
under will and not under deed.—Wil¬ 
liams v. Hayes, supra. 

34. Del.—O’Donnell v. Gallagher, 110 
A. 670, 12 Del.Ch. 222. 

Ill.—Dunshee v. Dunshee, 104 N.E. 
1100, 263 Ill- 188, affirming 182 Ill. 
App. 599—In re Brown’s Estate, 12 
N.E.2d 710, 293 Ill.App. 373—In re 
Taylor's Estate, 232 Ill. App. 78. 
Me.—Given v. Curtis, 178 A. 616, 133 
Me. 385. 

Delaying payment of legacies 

Where legacy from income is liable 
for debts because of insufficient non¬ 
productive assets or otherwise, legal 
representatives cannot so administer 
estate as to deprive legatee for long 
time of benefit of income, although 
first duty is payment of debts either 
under statute or by testator's direc¬ 
tion.—In re Gilliford’s Estate, 127 A. 
238, 281 Pa. 582. 

35. N.Y.—Wagner v. Thieriot, 197 
N.Y.S. 560, 203 App.Div. 757, af¬ 
firming Wagner v. Thierot, 194 N. 
Y.S. 610, 118 Misc. 511, and affirm¬ 
ed,142 N.E. 295, 236 N.Y. 588—New 
Rochelle Trust Co. v. Hinton, 9 
N.Y.S.2d 861, affirmed 11 N.Y.S.2d 
707, 256 App.Div. 724. 

S.D.—-In re Finnerud's Estate, 299 
N.W. 297. 

36. Ala.—Foster v. Foster, 121 So. 
80, 219 Ala. 70. 

Ariz.—Hill v. Hill, 294 P. 831, 37 
Ariz. 406. 
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plied to relieve land of a lien which does not involve 
any debt of decedent, 37 and where decedent dies 
seized of land subject to a mortgage given by a pri¬ 
or owner, such debt has been held not payable out 
of decedent's personal estate even though he cove¬ 
nanted with his vendor to pay it. 38 Of course, the 
realty is also liable for the payment of such debt. 39 
The application of this principle ordinarily arises 
in actions or proceedings involving heirs and dev¬ 
isees and is discussed in extenso in Descent and Dis¬ 
tribution § 125 and the C.J.S. title Wills § 1316, 
also 69 C.J. p 1220 note 95-p 1224 note 30. 

Taxes or assessments on realty, if assessed or be¬ 
coming due before decedent's death, are payable 
primarily from the personalty, 40 but those accruing 
subsequently are a charge on the land. 41 


§ 480. - Rents of Realty 

Ordinarily rents of realty may be made subject to 
decedent's debts where the personalty is insufficient. 

Rents of real estate accruing subsequent to the 
death of decedent are regarded as realty rather than 
as personalty, 42 and hence are not primarily liable 
for the payment of debts ; 43 but they may, like the 
realty itself, be made subject to decedent's debts 44 
where the personalty is insufficient, 45 and under ap¬ 
propriate circumstances it may be proper to apply 
the rents to the payment of debts instead of selling 
the realty itself for this purpose, as shown infra § 
538. However, where the creditor has lost his right 
of recourse to the land itself, he is not entitled to 
have the rents applied to payment of the debt. 46 
Where an administrator acquired title to certain 


Conn.—Bridgeport Trust Co. v. Fowl¬ 
er, 128 A. 719, 102 Conn. 318. 

Del.—Equitable Trust Co. v. Shaw, 
Ch., 194 A. 24. 

D.C.—Union Trust Co. v. Brendling- 
er, 40 F.2d 806, 59 App.D.C. 294. 
N.C.—Gurganus v. McLawhorn, 193 
S.E. 844, 212 N.C. 397—Moseley v. 
Moseley, 134 S.E. 645, 192 N.C. 243. 
Ohio.—Foreman v. Medina County 
Nat. Bank, 162 N.E. 42, 119 Ohio 
St. 17, affirming Medina County 
Nat. Bank v. Foreman, 161 N.E. 
'366, 27 Ohio App. 400. 

Pa.—In re Skolnek's Estate, 19 A. 
2d 266, 342 Pa. 49—In re Jones’ 
Estate, 118 A. 647, 275 Pa. 143- 
In re Jeffrey's Estate, 34 Pa.Dist. 
& Co. 186, 1 Fay.L.J. 53. 

R.I.—Di Iorio v. Cantone, 140 A. 913, 
49 R.I. 137—Barlow v. Barlow, 
140 A. 467, 49 R.I. 117. 

Tenn.—American Surety Co. v. Grace, 
271 S.W. 739, 151 Tenn. 575—Mab¬ 
ry v. Mabry, 5 Tenn.App. 307. 

24 C.J. p 462 note 40. 

Authority or duty of personal rep¬ 
resentative to discharge encum¬ 
brances in management of estate 
see supra § 263. 

Necessity that creditor first enforce 
his rights against security see su¬ 
pra § 368. 

Waiver of right 

Lien creditor, although he has 
right to look to personal estate of 
deceased person, as primary fund 
for payment of his debt, may waive 
that right by some clear and definite 
act on his part, but the fact that a 
bondholder did not probate his claim 
until six years after death of mort¬ 
gagor and did not procure judgment 
until seven years after death, was 
held not to operate as waiver of his 
right to claim payment from de¬ 
ceased mortgagor’s personal estate. 
—State, for Use of Equitable Trust 
Co. v. U. S. Fidelity & Guaranty Co., 
173 A. 529, 6 W.W.Harr., Del., 242. 


37. Del.—Equitable Trust Co. v. 1 
Shaw, Ch., 194 A. 24. 

24 C.J. p 277 note 58, p 462 note 41. 

38. Mass.—Creesy v. Willis, 34 N. 
E. 265, 159 Mass. 249. 

24 C.J. p 277 note 59. 

319. Ala.—Cater v. Howard, 159 So. 
830, 230 Ala. 133. 

40. Miss.—Eatherly v. Winn, 189 
So. 99, 102, 185 Miss. 742, citing 

Corpus Juris. 

N.Y.—In re McCarty’s Estate, 285 
N.Y.S. 641, 158 Misc. 287. 

24 C.J. p 462 note 42. 

41. Me.—In re Paradis’ Estate, 186 
A. 672, 134 Me. 333. 

24 C.J. p 462 note 43. 

42. D.C.—Brosnan v. Fox, 284 F. 
923, 52 App.D.C. 143. 

24 C.J. p 462 note 44. 

43. D.C.—Brosnan v. Fox, supra. 

24 C.J. p 462 note 45. 

44. R.I.—Charpentier v. Charpenti- 
er, 195 A. 210, 59 R.I. 225. 

24 C.J. p 462 note 46. 

Necessity of sequestration 

Equity has power to sequester 
rents derived from such of dece¬ 
dent’s realty as is subject to his 
debts and apply them to that end, 
but until there has been an order of 
sequestration in an appropriate pro¬ 
ceeding, instituted by proper party 
and under proper pleadings, rents 
are not liable for debts of decedent. 
—Morrison v. Morrison, 14 S.E.2d 
322, 177 Va. 417. 

45. Ala.—Powell v. Labry, 97 So. 
707, 210 Ala. 248. 

Ind.—Cornet v. Guedelhoefer, 36 N. 
E.2d 933, mandate modified 37 N. 
E.2d 681. 

24 C.J. p 462 note 46. 

Oil and gas royalties are compre¬ 
hended in the term "rents of real 
estate," as used in a statute pro¬ 
viding that rents of real estate ac¬ 
cruing after the death of the owner 
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shall be assets for the payment of 
his debts whenever the personal 
property is insufficient therefor.—In 
re McFadden's Estate, 38 Pa.Dist. & 
Co. 571. 

Bents of homestead 

Where homestead of deceased de¬ 
scended to her adult son and sole 
surviving heir, the homestead was 
not subject to deceased’s debts and 
liabilities and the personal repre¬ 
sentative of her estate was not en¬ 
titled to possession of the homestead 
or the rent thereof, and therefore 
successor administrator was not en¬ 
titled to recover rents, but tenant 
as assignee of all claims for rent 
accruing since deceased's death was 
entitled to recover on her counter¬ 
claim the sum which the successor 
administrator received from his pred¬ 
ecessor as net proceeds of the rents 
collected.—Curtis v. Gillie, 300 N.W. 
911, 239 Wis. 207. 

To conserve property for future sale 

Where encumbered realty of es¬ 
tate is at present unsalable, rents 
therefrom should be applied to pay¬ 
ment of past-due interest and taxes 
in order to conserve property for 
future sale for payment of debts.— 
In re Ely's Estate, 275 N.Y.S. 553, 
153 Misc. 334. 

46- Pa.—In re Shareff's Estate, 17 

A.2d 623, 143 Pa.Super. 465—In re 

Graham's Estate, 41 Pa.Dist. & Co. 

276. 

Considered as personalty 

Although the will does not work 
a conversion of realty, rentals col¬ 
lected by an executor are to be ac¬ 
counted for as a portion of the per¬ 
sonal estate and become part of the 
fund for the payment of debts to 
which creditors may generally look, 
although the right to share in the 
proceeds of the realty has been lost 
by failure to comply with the statute 
relating to recourse against dece¬ 
dent’s realty.—In re Reel’s Estate* 
116 A. 109, 272 Pa. 139* 
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property belonging to the estate, subject to certain 
liens, it was his duty as administrator to apply the 
rents accruing from the property of the estate on 
its debts, 47 and where decedent mortgaged property 
and pledged the rents and profits, the mortgagee has 
the right to have such rents and profits applied to 
the extinction of his indebtedness as against the 
claims of the administrator. 48 

§ 481. - ■ Marshaling Assets 

General rules as to marshaling assets and securities 
apply with respect to the assets of a decedent. 

The general rule, stated in the C.J.S. title Mar¬ 
shaling Assets and Securities § 1, also 38 C.J. p 1365 
note 13, that, where a creditor has a lien on two 


funds and another creditor has a lien on one of 
them only, equity will compel the former to make 
his debt out of that fund to which the latter cannot 
resort, has been applied in regard to creditors of 
decedent. 49 Also, proceedings to marshal assets of 
decedent’s estate may be had where decedent died 
testate, in which case questions arise as to primary 
liability as between property disposed of and that 
undisposed of by the will, and also as between prop¬ 
erty which is the subject of a general gift and that 
which is specifically devised or bequeathed, and such 
proceedings are, with certain modifications neces¬ 
sarily resulting from the nature of the case, gov¬ 
erned by practically the same rules as apply in the 
case of the ordinary proceedings for marshaling as¬ 
sets. 50 


XI. DISTRIBUTION OF ESTATE 


A. RIGHTS, DUTIES, AND LIABILITIES 


§ 482. Authority and Duty to Make Distribu¬ 
tion 

It Is the personal representative’s duty to make dis¬ 
tribution of the decedent's estate. 

It is a part of a personal representative’s duty to 


ascertain who is the rightful beneficiary of the es¬ 
tate in his hands, 51 and to make distribution of de¬ 
cedent’s property 52 in the manner directed by the 
will, 53 and this duty applies in such cases as 


47. Cal.—Smith v. Goethe, 82 P. 
384, 147 Cal. 725. 

48. Ohio.—Hodapp v. Hodapp, App., 
37 N.E. 2d 101—Wagner v. Blan¬ 
chard, 178 N.E. 846, 40 Ohio App. 
553. 

49. La.—Succession of Williams, 
106 So. 314, 159 La. 814, amending 
1 La.App. 748. 

N.Y.—Low v. Bankers' Trust Co., 
261 N.Y.S. 474, 146 Misc. 480, af¬ 
firmed 270 N.Y.S. 917, 241 App.Div. 
731, motion denied 192 N.E. 406, 
265 N.Y. 264, reversed on other 
grounds 200 N.E. 674, 270 N.Y. 143, 
amendment of remittitur denied 3 
N.E.2d 211, 271 N.Y. 615. 

Pa.—In re Downes' Estate, 27 Del. 
Co. 319. 

S.C.—Mutual Ben. Life Ins. Co. v. 
Yarborough's Estate, 169 S.E. 289, 
169 S.C. 486. 

5Q. Ga.—Hamrick v. Prewett, 164 S. 

E. 678, 174 Ga. 895. 

Miss.—Metropolitan Life Ins. Co. v. 
Jones, 152 So. 267. 

N.J.—Philadelphia Home for Incur¬ 
ables v. Philadelphia Sav. Fund 
Soc., 8 A.2d 193, 126 N.J.Eq. 104, 
affirmed 19 A.2d 349, 129 N.J.Eq. 
243. 

N.Y.—In re Blackinton’s Estate, 275 
N.Y.S. 544, 153 Misc. 580—In re 
Terwilligar's Will, 237 N.Y.S. 390, 
135 Misc. 170, affirmed In re Horn- 
idge, 243 N.Y.S. 898, 230 App.Div. 
763. 

N.M.—Sylvanus v. Pruett, 9 P.2d 142, 


146, 36 N.M. 112, citing Corpus Ju¬ 
ris. 

24 C.J. p 463 notes 51, 52. 

"As applied to the settlement of 
estates the doctrine may be defined 
to be such an’ arrangement of the 
different funds under administration 
as will enable all parties having eq¬ 
uities therein to receive their due 
proportions notwithstanding any in¬ 
tervening interests, liens or other 
claims of particular persons to pri¬ 
or satisfaction out of a portion of 
these funds.”—Farmers’ L. & T. Co. 
v. Kip, 85 N.E. 59, 192 N.Y. 266, 283, 
affirming 104 N.Y.S. 1092, 120 App. 
Div. 347, affirming 102 N.Y.S. 137, 52 
Misc. 407—In re Van Zandt's Estate, 
255 N.Y.S. 359, 142 Misc. 663. 

Joint indebtedness secured by mort¬ 
gage 

On the death of a husband or wife, 
the primary fund for the payment of 
their joint indebtedness, secured by 
mortgage on property held by them 
as tenants by the entirety, is the 
mortgaged property, in so far as the 
estate of deceased spouse is con¬ 
cerned.—In re Jeffrey’s Estate, £4 
Fa.Dist. & Co. 186, 1 Fay.L.J. 53. 

51. Ala.—McKenzie v. Jensen, 101 

So. 755, 212 Ala. 92. 

Md.—State, for Use of Suszko, v. 

Swift, 183 A 243, 170 Md. 104. 
County conrt 

On collection of funds due dece¬ 
dent from Alien Property Custodian, 
county court may determine persons 
entitled thereto and distribute it— 
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In re Buder's Estate, 219 N.W. 808, 
117 Neb. 52. 

52. Tex.—Waller v. Dickson, Civ. 
App., 229 S.W. 893. 

Fund procured In suit 

Generally, the fund and assets pro¬ 
cured in a suit in equity to recover 
property belonging to deceased will 
be delivered to personal representa¬ 
tive of deceased for distribution 
among parties entitled thereto un¬ 
der jurisdiction, direction, and con¬ 
trol of orphans' court of county 
where letters testamentary or of ad¬ 
ministration were obtained, but such 
rule is subject to limitation.—Turk 
v. Grossman, 6 A. 2d 639, 176 Md. 
644. 

53. U.S.—Globe Indemnity Co. v. 
Bruce, C.C.A.Okl., 81 F.2d 143, re¬ 
versing, D.C., Bruce v. Globe In¬ 
demnity Co., 9 F.Supp. 761, cer¬ 
tiorari denied 56 S.Ct. 591, two 
cases, 297 U.S. 716, 80 L.Ed. 1001. 

Ala.—Wright v. Menefee, 145 So. 315, 
226 Ala. 55. 

Cal.—In re O’Connor's Estate, 254 P. 
269, 200 Cal. 646. 

Ill.—Carlstrom v. Frackelton, 263 
Ill.App. 250. 

Ky.—Russell v. Hogan, 140 S.W.2d 
615, 282 Ky. 764. 

Mass.—Town of Lexington v. Burns, 
176 N.E. 197, 275 Mass. 488—Be- 
mis v. Fletcher, 146 N.E. 277, 251 
Mass. 178, 37 A.L.R. 1471. 

Mo.—Cameron Trust Co. v. Lei- 
brandt 83 S.W.2d 234, 229 Mo. 
App. 450. 
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in the payment of legacies; 54 or in case of in- i the will, in the manner prescribed by law, 55 on an 
testacy, or as to property not disposed of by I order of the court. 56 It is no part of his duty, 


N.J.—Tichenor v. Mechanics & Met¬ 
als Nat. Bank of City of New York, 
125 A. 323, 96 N.J.Eq. 560. 

N.Y.—Major v. Major, 163 N.Y.S. 925, 
177 App.Div. 102—In re Hyde's 
Estate, 266 N.Y.S. 871, 149 Misc. 
291—In re Surpless' Estate, 255 N. 
Y.S. 730, 143 Misc. 48—In re Es- 
penscheid’s Estate, 250 N.Y.S. 556, 
140 Misc. 53—In re Ryan's Will, 
241 N.Y.S. 82, 136 Misc. 261. 

Pa.—In re Martenis’ Estate, 28 North. 
Co. 141. 

Tex.—Freeman v. Banks, Civ.App., 
91 S.W.2d 1078, error refused. 
Utah.—In re Kohn’s Estate, 189 P. 

409, 56 Utah 17. 

24 C.J. p 4 63 note 54. 

Discretion 

(1) Where will did not designate 
property to go to each beneficiary, 
discretion as to manner of carry¬ 
ing out testatrix’s intent was held 
to be in executors.—Maibaum v. Un¬ 
ion Trust Co., Tex.Civ.App., 291 S. 
W. 924. 

(2) Discretion of executrix as to 
payments to be made under will may 
be reviewed by the courts.—In re 
Mayer’s Estate, 137 A. 627, 289 Pa. 
407. 

Trustee 

(1) In regular course, surviving 
executor, named trustee for charita¬ 
ble purposes, should transfer balance 
to himself as trustee.—Kirwin v. 
Attorney General, 175 N.E. 164, 275 
Mass. 34. 

(2) Devise or bequest to one in 
trust does not alone create distinct 
office if duties are annexed to those 
to be performed by executor.—In re 
McKallip’s Estate, 139 A. 839, 291 
Pa. 304. 

(3) Where will directed trustees 
to make distribution to beneficiaries 
from trust estate, executors had no 
right to make distribution from 
trust estate.—Board of Education of 
City of Chicago v. Crilly, 37 N.E.2d 
873, 312 Ill.App. 177. 

(4) Where a testatrix gave proper¬ 
ty in trust for a daughter, with re¬ 
mainder to her children, but there 
was no one to take the remainder so 
that the property was to be dis¬ 
tributed as in case of intestacy, and 
part of the trust fund had been paid 
to the trustee, while part was still 
in the possession of the executor, 
and income from the fund was still 
unpaid and had to be separated from 
the principal, it was held that the 
whole fund should be placed in the 
hands of the trustee and be dis¬ 
tributed by him instead of being dis¬ 
tributed by the executor.—Ford v. 
Wilson, 85 A. 1073, 10 Del.Ch. 124. 
Under civil law 

(1) With respect to the partition 


of the inheritance, when the testa¬ 
tor makes such partition by an act 
inter vivos or by a last will, it shall 
be accepted in so far as it does not 
prejudice the legal portion of the 
heirs by force of law.—Montanano 
v. Suesa, 14 Philippine 676. 

(2) In order that an executor shall 
have power to make a partition of 
the inheritance, it is necessary that 
the testator specially vest it in him. 
La.—Geddes’ Succession, 36 La.Ann. 

963. 

Puerto Rico.—Ex parte Ramos, 19 

Puerto Rico 154—Carbia v. Oarbia, 

10 Puerto Rico 376—Cruz v. Cruz, 

! 1 Puerto Rico 534. 

(3) The appointment in solido of 
two partitioners, one of whom is an 
heir, is at most voidable in a suit 
for annulment.—Rodriguez v. San 
Juan Registrar, 29 Puerto Rico 994. 

(4) Where decedent has not done 
so, the heirs, if of lawful age and 
compos mentis, may effect partition 
by agreement.—Baumbarden’s Suc¬ 
cession, 36 La. Ann. *46—40 C.J. p 
1483 note 33. 

(5) It has been indicated that the 
interested parties may partition the 
estate without the intervention of 
the partitioners appointed by the 
will, the approval of the court being 
necessary when there are minors not 
represented by their parents.—Iriz¬ 
arry v. San German Registrar, 22 
Puerto Rico 88. 

(6) It has also been held, how¬ 
ever, that the heirs cannot them¬ 
selves make the partition when it 
has been made by the testator him¬ 
self, or where he has appointed one 
or several persons to do so.—Ex 
parte Ramos, 19 Puerto Rico 154. 

(7) Partitions may be made either 
really or intellectually; and an in¬ 
tellectual division may not only be 
made of rights and actions, but also 
of corporeal objects.—Compton v. 
Mathews, 3 La. 128, 22 Am.D. 167. 

(8) A partition among those en¬ 
titled is a single act and it cannot 
subsist for one and be annulled for 
another.—Martin v. Martin, 15 La. 
Ann. 585—40 C.J. p 1482 note 12 [b]. 

(9) Objects which cannot be di¬ 
vided conveniently must either be 
sold at public auction, on the de¬ 
mand of an heir, or allotted by agree¬ 
ment to one on condition that he re¬ 
imburse the others.—Cazes v. Gas- 
sie, 3 So. 840, 40 La.Ann. 360—Blake- 
more v. Blakemore, 2 So. 565, 39 La. 
Ann. 804—Meyer v. Pargoud, 34 La. 
Ann. 969—40 C.J. p 1484 note 40. 

(10) Rescission and annulment of 
partition distinguished.—Salunga v. 
Evangelista, 20 Philippine 273—40 
C.J. p 1485 note 52 [a]. 
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(11) Under a code provision defin¬ 
ing a “transaction’' as an agreement 
by which two or more persons, for 
preventing or putting an end to a 
lawsuit, adjust their differences by 
mutual consent, a transaction may 
embrace a partition.—Goodwin v. 
Chesneau, 3 Mart.N.S. 409. 

54. Ky.—Andrew's Ex'x v. Spruill, 
112 S.W.2d 402, 271 Ky. 516. 

N.C.—McGehee v. McGehee, 130 S.E. 

115, 190 N.C. 476. 

24 C.J. p 463 note 55. 

55. Cal.—People v. Osgood, 285 P. 
753, 104 Cal.App. 133. 

Ky.—Andrew's Ex'x v. Spruill, 112 
S.W.2d 402, 271 Ky. 516—Belcher 
v. Belcher's Adm'r, 13 S.W. 2d 1019, 
227 Ky. 665. 

Md.—State, for Use of Czyzowicz, v. 
Brown, 183 A. 256, T70 Md. 97— 
State, for Use of Suszko v. Swift, 
183 A. 243, 170 Md. 104. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

N.J.—Skinner v. Reinhardt, 153 A. 

632, 108 N.J.Eq. 24. 

N.Y.—In re Kopper's Estate, 241 N. 

Y.S. 94, 135 Misc. 730. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 16 S.E.2d 529, 198 S.C. 
109. 

24 C.J. p 463 note 56. 

Decedent’s oral direction to his 
wife and administratrix to pay pro¬ 
ceeds of policy to certain person is 
in nature of testamentary disposi¬ 
tion, and, when directly contrary to 
policy naming beneficiary, cannot 
justify such payment.—In re Hep- 
ner, 206 N.Y.S. 217, 123 Misc. 758. 

Administrator’s duty to guard 
against error in distribution of es¬ 
tate is satisfied when administrator 
exercises greatest possible care to 
see that names of persons entitled 
under the law to receive the estate 
either as heirs at law or legatees 
are brought to the attention of the 
court, and that their names and re¬ 
spective interests are fully and cor¬ 
rectly stated in the decree of dis¬ 
tribution to be presented to the court 
for signature.—In re Maher's Estate, 
79 P.2d 984, 195 Wash. 126, 117 A.L. 

R. 91. 

Warrant of seizure 

Sum remaining in hands of admin¬ 
istratrix was payable to commission¬ 
er of public welfare, pursuant to 
warrant of seizure against property 
of beneficiary as absconding hus¬ 
band.—In re-Schach’s Will, 254 N.Y. 

S. 707, _142 Misc. 436. 

56. N.J.—In re Eakin, 20 N.J.Eq. 
481. 

24 C.J. p 464 note 57. 

Corporate stocks 

Where title to personal property 
passes to an executor or administra- 
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however, to partition or convey among heirs or dev¬ 
isees the real estate of his decedent, 57 or to pay 
legacies charged on the land, 58 unless he is empow¬ 
ered by the will to do so, 59 or unless the statute 
places real estate in the same situation as personal 
property with respect to passing to the personal rep¬ 
resentative. 60 

The personal representative has the right to main¬ 
tain a petition or bill at any time after his qualifi¬ 
cation 61 for directions from the court as to the 
application or distribution of funds of the estate 
which are in his hands, where he is in doubt as to 
how they should properly be distributed, 62 as where 
there is a dispute or doubt as to who is entitled to 
the same, 63 or there is reason to believe that a leg¬ 


acy made by the testator is invalid. 64 

The power of making distribution cannot be del¬ 
egated by the personal representatives to another. 65 

A surviving executor has the duty of completing 
the distribution of the estate on the death of his 
coexecutor. 66 

Administrator pendente lite . As a general rule, 
the duties of an administrator pendente lite are not 
coextensive with those of an ordinary administra¬ 
tor, and he cannot make distribution, 67 but he will 
not be compelled to refund, where he has made dis¬ 
tribution according to law. 68 

Money recovered on representative’s bond . Mon¬ 
ey recovered by way of penalty on the bond of the 


tor, such as is not used for pay¬ 
ment of debts remains for distribu¬ 
tion, and, if the same consists of 
corporate stocks, a distribution must 
be made on order of court having ju¬ 
risdiction of the estate.—Bickel v. 
Bibler, Ind.App., 32 N.E.2d 127. 

57. Ky.—Belcher v. Belcher’s Adm’r, 
13 S.W.2d 1019, 227 Ky. 665. 

24 C.J. p 464 note 58. 

^^ Distributioll. ,, refers ordinarily to 
personal property, and means divi¬ 
sion of intestate’s estate according 
to law.—Knight v. Gregory, 165 N.E. 
208, 333 Ill. 643. 

58. N.C.—Robinson v. Mclver, 63 N. 
€. 645. 

Pa.—Conard’s Appeal, 33 Pa. 47. 
58. N.C.—Johnson v. Johnson, 13 S. 

E. 183, 108 N.C. 619. 

Pa.—Conard’s Appeal, 33 Pa. 47. 

47 C.J. p 276 note 74. 

Tenants in common 

Will held not to require executor 
to divide land in kind among devisees 
who had been given land as tenants 
in common.—Peek v. Peek, 142 S.E. 
663, 166 Ga. 166. 

60. Ga.—Haden v. Sims, 56 S.E. 989, 
127 Ga. 717. 

24 C.J. p 464 note 61. 

61. Ohio.—Gordon v. Groesbeck, 1 
Ohio Cir.Ct. 320, 1 Ohio Cir.Dec. 
176. 

62. Ga.—Moss v. Youngblood, 200 S. 
E. 689, 187 Ga. 188—Mobley v. 
Personius, 157 S.E. 294, 172 Ga. 
261. 

Mass.—New England Trust Co. v. 

Morse, 136 N.E. 835, 243 Mass. 39. 
Neb.—In re Nilson’s Estate, 253 N. 
W. 675, 678, 126 Neb. 541, citing 

Corpus Juris. 

N.Y.—In re Foster’s Estate, 19. N.Y. 

S.2d 349, 173 Misc. 1024. — 

N.C.—In re Mizzelle's Estate, 196 S. 
E. 364, 213 N.C. 367—Ernul v. Er- 
nul, 132 S.E. 2, 191 N.C. 347. 

24 C.J. p 465 note 78. 

Balance after settlement 
* The court will not give instruc¬ 


tions in advance as to the disposition 
of a balance after settlement of the 
estate, but will determine any ques¬ 
tions arising with respect thereto 
when the accounts are allowed.—Al¬ 
len v. Allen, 104 N.E. 727, 217 Mass. 
338. 

Duty 

Where executor, who was bank 
president, held estate of minor for 
more than ten years as a general 
deposit in his bank, and knew that 
none of the minor’s trustees which 
were appointed in the will had qual¬ 
ified, executor was under duty to ap¬ 
ply to court for instructions as to 
what should be done with the mi¬ 
nor’s estate.—Beacham v. Ross, 197 
S.E. 369, 187 S.C. 398. 

Expiration of term 

Where the division of a fund is 
not to be made until the expiration 
of a given term, the court will not 
undertake to instruct until such term 
has expired. 

N.H.—Gafney v: Kenison, 10 A. 706, 

64 N.H. 354. 

N.J.—Nagle v. Conard, 81 A. 841, 79 

N.J.Eq. 124, affirmed 87 A. 1119, 80 

N.J.Eq. 252. 

Particular directions construed 
Ga.—MacIntyre v. McLean, 133 S.E. 

471, 162 Ga. 280. 

Petition for directions held not de¬ 
murrable.—Mobley v. Personius, 157 
S.E. 294, 172 Ga. 261. 

63. N.Y.—In re Foster’s Estate, 19 

N.Y.S.2d 349, 173 Misc. 1024. 

24 C.J. p 465 note 79. 

Proceedings 

In proceeding for direction with 
respect to bequest to “University 
Hospital of Augusta, Georgia,” where 
answer admitted allegation that no 
such legal entity existed but that 
city council operated a hospital 
known as “University Hospital,” ad¬ 
mission of testimony that testatrix 
intended to designate the hospital 
operated by council, and thatj ques¬ 
tion of including medical college as 
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well as university hospital in be¬ 
quest was discussed with testatrix 
was not error. Under such circum¬ 
stances, the court was authorized to 
find that hospital owned and main¬ 
tained by city of Augusta and com¬ 
monly known as “University Hos¬ 
pital of Augusta, Georgia,” for gra¬ 
tuitous treatment of sick and needy 
of city and county, was a “charitable 
institution,” and that testatrix in¬ 
tended that bequest be applied to 
promotion of charitable objects of 
the hospital owned and maintained 
by city of Augusta and commonly 
known as “University Hospital of 
Augusta, Georgia,” although there 
was no legal entity of that name.— 
Moss v. Youngblood, 200 S.E. 689, 187 
Ga. 188. 

64. Ohio.—Gordon v. Groesbeck, 1 
Ohio Cir.Ct. 320, 1 Ohio Cir.Dec. 
176. 

Pa.—Casey’s Estate, 12 Pa.Dist. 15, 
28 Pa.Co. 81, 19 Montg.Co. 135. 

65. Iowa.—Williamson v. Robinson, 
111 N.W. 1012, 134 Iowa 345. 

N.Y.—Matter of Harper, 15S N.Y.S. 
1000, 95 Misc. 464—Matter of Te 
Culver, 49 N.Y.S. 820, 22 Misc. 217, 

2 Gibb.Surr. 316. 

66. N.Y.—In re Steencken, 64 N.Y. 
S. 660, 51 App.Div. 417, 30 N.Y.Civ. 
Proc. 329. 

67. Md.—Burgess v. Boswell, 116 A. , 
457, 139 Md. 669. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561. 

24 C.J. p 465 note 69. 

Special administrator 

Without special authorization, spe¬ 
cial administrator has no statutory 
duty to make distribution of the es¬ 
tate under his charge, and, without 
such authorization, it is not part of 
his duties to determine who the dis¬ 
tributees are to be.—Ford v. Ford's 
Estate, 15 A.2d 866, 91 N.H. 161. 

66. Pa.—Bradford’s Case, 1 Browne 

87 . 
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executor or administrator must in some states be 
distributed by the judge of probate. 69 It must go 
to the heirs on whose share it has accrued. 70 

Security for payment of legacy. A court of eq¬ 
uity may intervene at the instance of a pecuniary 
legatee to require security from the personal repre¬ 
sentative for the payment of a legacy in the future, 
whether vested or contingent, where there is dan¬ 
ger that the principal of the legacy will be wasted 
or lost; 71 or else to order the fund to be paid by 
the representative into court. 72 

Requiring security or refunding bonds from the 
legatees or distributees see infra § 490. 

Termination of authority. The termination of a 
representative's authority as such deprives him of 
all power of further distribution, 73 and it is his duty 
thereafter to turn over the funds to his successor. 74 

§ 483. - Admission of, or Charging with, 

Assets 

A personal representative receiving money in his 
•capacity as such is chargeable therewith as part of the 
assets of the estate, and he may be bound by his ad¬ 
mission that he has in his hands sufficient assets to satis¬ 
fy legatees or distributees. 

Where one receives money in his capacity as per¬ 
sonal representative, he cannot withhold it from 
-distribution on the ground that it is not a part of 
the estate, 75 and if he admits that he has sufficient 
assets in his hands to satisfy legatees or distribu¬ 
tees, a judgment or decree may be rendered against 
bim accordingly. 76 It has been held that, where 
the executors pay a judgment fixing them with as¬ 
sets, they cannot afterward recover the amount thus 


paid out of the estate of their testator, the judg¬ 
ment against them being personal. 77 After the en¬ 
try of a decree charging the representative with 
sufficient assets to pay all legacies, the legatees are 
remitted entirely to the personal responsibility of the 
representative, and unless they seasonably assert 
their rights they stand in no better position than 
other creditors. 78 

Collateral inheritance tax. In determining the 
amount of money in the hands of executors avail¬ 
able for the payment of a legacy, the amount of 
the collateral inheritance tax to which the legacy 
is subject should be excluded. 79 

Estoppel. An executor may by his conduct be 
estopped to deny that he has received assets from 
which to pay particular legacies. 80 

Expense of tombstone . The court should not 
take into consideration the amount which might be 
required for the erection of tombstones provided for 
by the will, where the executors have power to re¬ 
sort to the real estate if necessary to obtain funds 
for this purpose. 81 

Proceeds of real estate. An executor is not 
chargeable for the proceeds of real estate until the 
same are in his hands. 82 

§ 484. Priority of Debts over Legacies, De¬ 
vises, and Distributive Shares- 

Debts have priority over legacies, devises, and dis¬ 
tributive shares. 

In the settlement of decedent's estate, his debts 
and the debts of the estate are to be paid in prefer¬ 
ence to all legacies, devises, or distributive shares, 83 


69. N.J.—Ordinary v. Barcalow, 36 
N.J.Law 15. 

liability on administration bonds 
generally see infra §§ 944-987. 

70. La.—In re Dimmick, 35 So. 801, 
111 La. 655. 

71. N.J.—Howard v. Howard, 16 N. 
J.Eq. 486. 

24 C.J. p 465 notes 73, 74. 

73. N.Y,—Lupton v. Lupton, 2 
Johns.Ch. 614. 

73. La.—Babin v. D’Astugue, 7 
MartN.S. 615. 

Pa.—Connelly's Appeal, '1 Grant 366. 
24 C.J. p 464 note 67. 

74. Pa.—Connelly's Appeal, 1 Grant 
366. 

75. Minn.—State v. Ramsey County 
Dist. CL, 131 2ST.W. 381, 114 Minn. 
364. 

N.C,—Sain v. Bailey, 90 N.C. 566. 

76. Va.—Sharpe v. Lockwood. 78 Va. 
24. 

24 C.J. P 465 note 84. 

UTeglect to enter rule 

A statute which prevents an ex¬ 


ecutor, who has neglected to enter: 
a rule to limit creditors or to pro-1 
ceed thereon according to law, that I 
is, take a decree to bar creditors 
and settle the estate, from pleading 
want of assets in abatement in a 
suit for a legacy, unless a suit 
brought within a year from the 
grant of probate is pending on a 
claim against the estate, will not 
permit a recovery of a legacy from 
such personal representative beyond 
assets available for its payment.— 
O’Donnell v. McCann, 75 A. 999, '77 
N.J.Eq. 188. 

77. N.C.—Perkins v. Berry, 9 S.E. 
621, 103 N.C. 131. 

78. U.S.—Bellows v. Sowles, C.C. 
Vt., 53 P. 325. 

24 C.J. p 465 note 86. 

79. Cal.—In re Chesney, 81 P. 679, 
1 Cal.App. 30. 

80. Income 

Where testator, after making two 
pecuniary legacies, devised the re¬ 
mainder of his estate to executors 
in trust, to pay the income of a cer¬ 
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tain fund to his daughter for life, 
and out of the income, derived from 
the remainder, to pay the annuities 
to his daughter and daughter-in-law 
and apply a sum to the use of his 
grandson during minority and, al¬ 
though there was no income to pay 
the annuities or the sum allowed 
the grandson, the executors paid 
moneys as annuities and allowance 
to the grandson and sought to 
charge these payments against the 
corpus of the estate needed to pay 
the legacies and create the trust 
fund for the daughter, they were 
estopped to deny that they had re¬ 
ceived income from which to make 
the payments, and were not entitled 
to allowance for the payments as 
against the corpus of the estate.— 
In re Woolsey, 62 A. 686, 68 N.J.Eq. 
763. 

81. Cal.—In re Chesney, 81 P. 679, 
1 Cal.App. 30. 

82. Me.—Bragdon v. Smith, 12 A.2d 
665, 136 Me. 474. 

183. Ala.—Betts v. Renfro, 148 So. 
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even though the result is entirely to defeat the rights 
of decedent’s heirs or distributees or the benefici¬ 
aries under his will, 84 and notwithstanding the fact 
that the deficiency of assets has resulted from a 
devastavit of the personal representative. 85 It fol¬ 
lows that the right of a legatee or distributee to his 
legacy or distributive share is suspended until all 
debts and liabilities of the estate have been satis¬ 
fied, or until the suspension is removed by the as¬ 
sent of the personal representative, where he is sat¬ 
isfied that the estate is solvent, 86 or by lapse of the 
time allowed for settlement of the estate. 87 Even 
though a legatee or distributee may compel satisfac¬ 


tion or distribution after the lapse of the statutory 
period for paying debts, the rights of legal credi¬ 
tors must be fully protected before such satisfac¬ 
tion or distribution will be ordered. 88 

§ 485. Assent to Legacy or Devise 

Title to a legacy, and under some statutes to a de¬ 
vise, vests in the legatee or devisee only by assent of the 
executor, and such assent, when given, either expressly 
or impliedly, is usually irrevocable. 

At law a legacy does not vest in the legatee, so 
as to be subject to his debts 89 or to be enforceable 
by him, 90 until it is assented to by the personal rep- 


406, 226 Ala. 635—Watson v. Ham¬ 
ilton, 98 So. 784, 210 Ala. 577. 

Del.—State, for Use of Equitable 
Trust Co., v. U. S. Fidelity & 
Guaranty Co., 173 A. 529, 6 W.W. 
Harr. 242. 

Ga.—Howard v. Davis, 15 S.E.2d 865 
—Clarkson v. Clarkson, 12 S.E.2d 
468, 64 Ga.App. 1. 

Ind.—Grise v. Weiss, 11 N.E. 2d 146, 
213 Ind. 3—Lockridge v. Citizens 
Trust Co. of Greencastle, App., 37 
N.E.2d 728. 

Iowa.—In re Collins' Estate, 224 N. 
W. 82, 207 Iowa 1074. 

La.—Le Goaster v. Lafon Asylum, 
99 So. 22, 155 La. 158—Succession 
of Gilcrease, App., 181 So. 688. 

Mont.—In re Livingston’s Estate, 9 
P.2d 159, 91 Mont. 584, 90 A.L.R. 
1036. 

N.Y.—:In re Gabler's Will, 274 N.Y. 
S. 805, 242 App.Div. 797, affirming 
280 N.Y.S. 532, 155 Misc. 418, and 
affirmed Nohn v. Degnen, 196 N.E. 
578, 267 N.Y. 559—In re Moose's 
Will, 272 N.Y.S. 140, 241 App.Div. 
329—In re Israel’s Estate, 26 N. 
Y.S.2d 656, 176 Misc. 120—In re 
Lester’s Will, 280 N.Y.S. 341, 155 
Misc. 536—In re Clark’s Estate, 
278 N.Y.S. 681, 154 Misc. 910—In 
re Wishart’s Estate, 267 N.Y.S. 
391, 149 Misc. 343—In re Dimou’s 
Estate, 266 N.Y.S. 717, 149 Misc. 
83—In re Littleton’s Estate, 223 
N.Y.S. 470, 129 Misc. 845—In re 
Ebenstein’s Estate, 190 N.Y.S. 764, 
116 Misc. 543. 

N.C.—In re Bost’s Estate, 190 S.E. 
756, 211 N.C. 440. 

Ohio.—Starr v. Weir, T72 N.E. 537, 
35 Ohio App. 374, error dismissed 
Guaranty Trust Co. of New York 
v. Starr, 172 N.E. 381, 121 Ohio 
St. 626. 

Or.—Slusher v. Coates, 250 P. 617, 
120 Or. 338. 

S.D.—Woodbine Sav. Bank v. Yager, 
237 N.W. 761, 58 S.D. 542, affirmed 
245 N.W. 917, 61 S.D. 1. 

Tex.—City Nat. Bank of San Saba 
v. Penn, Civ.App., 92 S.W.2d 532— 
Alexander v. Berkman, Civ.App., 
3 S.W.2d 864, error refused. 

Va.—Denny v. Searles, 143 S.E. 484, 
150 Va. 701. 


Wis.—In re Jacobus’ Estate, 252 N. 

W. 583, 214 Wis. 143. 

24 C.J. p 466 note 91—40 C.J. p 1480 
notes 72, 73. 

Debts within, meaning of rule in¬ 
clude 

(1) Amount directed to be paid for 
masses.—In re Dwyer, 182 N.Y.S. 
64, 192 App.Div. 72. 

(2) Any rights of children to al¬ 
lowance for education and support 
out of the estate of their father, 
arising out of contract.—Newburger 
v. Newburger, 14 Tenn.App. 229. 

(3) Expenses of administration. 
Mo.—Hewitt v. Duncan’s Estate, 43 

S.W.2d 87, 226 Mo.App. 254. 

Tex.—Hurley v. Hirsch, Civ.App., 66 
S.W.2d 387, error dismissed. 

Utah.—In re Petersen’s Estate, 256 
P. 409, 69 Utah 484. 

Wis.—In re Neitman’s Estate, 214 N. 
W. 345, 193 Wis. 305. 

(4) Funeral expenses.—In re 
Morss’ Estate, 299 N.Y.S. 772, 164 
Misc. 761. 

(5) Income tax.—Central Farmers’ 
Trust Co. v. Larson, D.C.Fla., 7 F. 
Supp. 728. 


beneficiaries had collected amount 
due under policy, where policy did 
not provide that any sum due from 
insured might be deducted by insur¬ 
er from amount due under policy.— 
In re Wright's Estate, 168 S.E. 814, 
204 N.C. 500. 

Widow's distributive share of in¬ 
testate’s realty and rents accruing 
on account of such share after intes¬ 
tate’s death are exempt from pay¬ 
ment of estate's debts and cost of 
administration.—Crouse v. Crouse, 
259 N.W. 443, 219 Iowa 736. 

84. Ala.—Leavens v. Butler, 8 Port. 
380. 

Ga.—Gresham v. Baugh, 66 Ga. 189. 
Me.—Hamlin v. Mansfield, :33 A. 788, 
88 Me. 131. 

85- Ind.—Moncrief v. Moncrief, 73 
Ind. 587. 

24 C.J. p 467 note 93. 

86. Ala.—Jackson v- Rowell, 6 So. 
95, 87 Ala. 685, 4 L.R.A. 637. 

24 C.J. p 467 note 95. 

87. Tex.—Thomas v. Hawpe, 80 S. 
W. 129, 35 Tex.Civ.App. 311. 

24 C.J. p 467 note 96. 


(6) Receiver’s expenses for pay¬ 
ment of taxes, upkeep of land, and 
receivership costs.—Crouse v. Crouse, 
259 N.W. 443, 219 Iowa 736. 

(7) Other debts see 24 C.J. p 466 
note 91 [c]. 

Inheritance taxes 

While an executor must pay in¬ 
heritance taxes before he may be 
discharged, he must, in absence of 
agreement or direction in will, de¬ 
duct the tax payable by each ben¬ 
eficiary from such beneficiary’s dis¬ 
tributive share, or, where tangible 
property is received, collect the tax 
from beneficiary.—Cornet v. Guedel- 
hoefer, Ind., 36 N.E.2d 933, mandate 
modified on other grounds 37 N.E.2d 
681. 

Notes secured by life policy 

Insured’s executors, who paid with 
estate's funds insured’s note secured 
by life policy, were not liable to ac¬ 
count for amount so paid, although [ 
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88. Miss.—Grant v. Spann, 33 Miss. 
134. 

24 C.J. p 467 note 97. 

89. Ga.—Suggs v. Sapp, 20 Ga. 100. 

90. U.S.—In re Brewer, D.C.N.C., 
289 F. 79. 

Ga.—Clay v. Clay, 101 S.E. 793, 149 
Ga. 725—Cull v. Cull, 157 S.E. 124, 
42 Ga.App. 626. 

Md.—State, for Use of Cfzyzowicz, v. 

Brown, 183 A. 256, 170 Md. 97. 
Tenn.—State ex rel. Franklin v. Sul¬ 
livan, 138 S.W.2d 435, 176 Tenn. 
107, 127 A.L.R. 1067. 

24 C.J. p 467 note 99. 

Statute providing that, all proper¬ 
ty, both real and personal, being as¬ 
sets to pay debts, no devise or legacy 
passes the title until the assent of 
the executor is given to such devise 
or legacy, applies with equal force 
to an administrator cum testamento 
annexo.—Whatley v. Musselwhite, 5 
S.E.2d 227, 189 Ga. 91. • 
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reseni-ative, at least until the lapse of the time al¬ 
lowed by law for settlement of the estate, 91 or un¬ 
til it may be seen with reasonable certainty that the 
legacy will not be needed to pay claims of a higher 
rank, 92 unless the legacy is charged on the land. 93 
In equity, however, the executor is considered as a 
trustee and may be compelled to give his assent if 
he refuses it without just cause, 94 unless a condition 
precedent required of the legatee has not been com¬ 
plied with or noncompliance excused. 95 The ex¬ 
ecutor's assent to a devise of real property is some¬ 
times required by statute. 96 

Acts of assent and presumptions . Assent may be 
express or implied, and may be either shown by di¬ 
rect proof or inferred from circumstances consistent 
with the intent to surrender the legal title and con¬ 
trol to the donee, 97 as where a considerable length 
of time has elapsed, 98 or where the donee has been 
in possession for some time with the consent, ex¬ 


press or implied, of the representative, 99 and the 
same rule applies where the testamentary gift is 
to the representative. 1 Slight expressions or equiv¬ 
ocal acts of the representative, however, will not 
amount to an assent, 2 and it has been considered 
that where there is a deficiency of assets an assent 
should not be implied, but there must be an ex¬ 
pressed assent because of the great prejudice which 
might otherwise result to the representative. 3 The 
representative's assent need not be in writing, 4 nor 
is possession of a legacy by an executor necessary 
to his assent to it. 5 It is a question of fact for the 
jury whether or not there has been an assent. 6 

If several executors are appointed, the assent of 
any one is sufficient. 7 

Time for assent. An executor may lawfully as¬ 
sent to a specific legacy before the debts of the es¬ 
tate are paid, 8 although such assent is void as to 
creditors. 9 Under the common-law rule that an 


91- Ark.—Ross v. Davis, 17 Ark. 
113. 

92- Ga.—Suggs v. Sapp, 20 Ga. 100. 
Term.—Pinch v. Rogers, 11 Humphr. 

559. 

93- Ind.—Jennings v. Sturdevant, 40 
N.E. 61, 140 Ind. 641. 

N.Y.—Tole v. Hardy, 6 Cow. 333. 

94- Ga.—Clements v- Fletcher, 114 
S.E. 637, 154 Ga. 386—Clay v. Clay, 
101 S.E. 793, 149 Ga. 725. 

24 C.J. p 467 note 4. 

95. Ala.—Vaughan v. Vaughan, 30 
Ala. 329. 

24 C.J. p 468 note 5. 

Nonpayment of tax 

Contention that executor should 
not be required to assent to corpo¬ 
rate stock legacy until legatee paid 
inheritance tax was not sustained, 
where dividends accruing after tes¬ 
tator’s death exceeded tax.—Bost v. 
Morris, 161 S.E. 710, 202 N.C. 34. 

9G. U.S.—Northrop v. Columbian 
Lumber Co., Ga., 186 F. 770, 108 C. 
C.A. 640. 

24 C.J. p 468 note 6- 

97. U.S.—In re Brewer, D.C.N.C., 

289 F. 79. 

Ga.—Clay v. Clay, 101 S.E. 793, 149 
Ga. 725—Earle v. Barrett, ISO S. 
E. 855, 51 Ga.App. 514. 

Md.—State, for Use of Czyzowicz, v. 

Brown, 183 A. 256, 170 Md. 97. 

24 C.J. p 468 note 9. 

Conversion 

Where executors took possession 
of money, but failed to turn it over 
to life tenant and converted it to 
their own use on death of life ten¬ 
ant, remainderman could maintain 
action against executors individually 
for recovery of amount without al¬ 
leging that executors assented to 
devise, but such assent would be pre- 
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sumed.—Paulk v. Smith, 192 S.E. 68, 
56 Ga.App. 53. 

Delivery of specific legacy to the 
legatee is, of course, equivalent to 
an assent.—Lott v. Meacham, 4 Fla. 
144—24 C.J. p 469 note 13. 

98. Md.—State, for Use of Czyzo¬ 
wicz, v. Brown, 183 A. 256, 170 Md. 
97. 

24 C.J. p 468 note 10. 

99. Ga.—Walker v. Horton, 191 S.E. 
462, 184 Ga. 429—Hood v. Hood, 
150 S.E. 552, 169 Ga. 378. 

24 C.J. p 468 note 11. 

Presumption 

Since there is a presumption that 
executors will perform their duties 
and will thus take care of the es¬ 
tates entrusted to them, executor’s 
assent to a legacy may be presumed 
or implied from possession of the 
property by a legatee, where nothing 
else appears.—Lewis v. Patterson, 12 
S.E.2d 593, 191 Ga. 348. 

1. U.S.—In re Brewer, D.C.N.C., 289 
F. 79. 

24 C.J. p 468 note 12. 

2. U.S.—In re Brewer, supra. 

Ga.—Cull v. Cull, 157 S.E. 124, 42 

Ga.App. 626. 

24 C.J. p 469 note 16. 

Evidence held insufficient to show as¬ 
sent 

Ga.—Wilson v. Aldenderfer, 189 S.E. 
907, 183 Ga. 760. 

3. N.Y.—Wheeler v. Lester, 1 Bradf. 
Surr. 293. 

24 C.J. p 469 note 17. 

4. N.C.—Griffith v. Roseborough, 52 
N.C. 520. 

5. N.C.—Spruill v. Spruill, 6 N.C. 
175. 

6. N.C.—Merritt v. Windley, 14 N. 
C. 399. 

24 C.J. p 469 note 18. 
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Joinder in suit 

The fact that the cestuis que trust 
united with an executor in prose¬ 
cuting a claim does not, as a matter 
of law, establish the executor’s as¬ 
sent to vesting of title in them, but, 
at most, raises a question of fact. 
—National Savings & Trust Co. v. 
Ryan, 262 F. 613, 49 App.D.C. 159. 

7- U.S.—In re Brewer, D.C.N.C., 289 

F. 79. 

Alternative executor 

Finding that alternative executcr 
named by will had expressly assent¬ 
ed to devise after succeeding ex¬ 
ecutrix was authorized by evidence 
of alternative executor's written con¬ 
sent to allegations and prayers of 
petition to ordinary by devisee re¬ 
maindermen, alleging that estate had 
been fully administered and that ail 
debts had been paid except mortgage 
debts not due and amply secured.— 
Wilson v. Aldenderfer, 189 S.E. 907, 
183 Ga. 760. 

8. N.C.—Edney v. Bryson, 47 N.C. 
365. 

S.C.—Thompson v. Schmidt, 21 S.C. 
L. 156. 

9. N.C.—Pullen v. Hutchins, 67 N.C. 
428. 

Business ventures of executors 
Where executors, directed to car¬ 
ry out business ventures of testator, 
incurred debts pursuant to will, they 
could not thereafter interfere with 
rights of creditors by assenting to 
devises or legacies.—Holt v. Daniel 
Sons & Palmer Co., C.C.AGa., 8 F. 
2d 700, certiorari denied 46 S.Ct. 
208, 270 U.S. 642, 70 L.Ed. 776. 

Property specifically bequeathed by 
testator is subject to be sold under 
an execution against his executor, 
issued on a judgment founded on the 
debt of the testator, and obtained 



§ 485 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


executor acquires his authority entirely from the 
will, see supra § 22, he may assent to a legacy be¬ 
fore probate of the will or his own qualification, 10 
except where he is a nonresident, 11 or refuses or 
neglects to accept office. 12 However, under the doc¬ 
trine that an executor, like an administrator, de¬ 
rives his authority from the probate court he can¬ 
not assent until he has qualified according to law. 13 
An assent to a devise is not void merely because it 
is made within twelve months after the appointment 
and qualification of the executor. 14 

Operation and effect. Assent to a legacy or de¬ 
vise, properly given, is usually irrevocable, 15 even 
though it may leave insufficient assets to pay debts 16 
and operates to divest the representative of all title 
in, or control over, the property embraced in the 
legacy or devise assented to, 17 and to vest a com¬ 


plete legal title in the legatee or devisee, 18 free 
from an execution subsequently obtained against the 
executor, 19 but subject to rights acquired by third 
persons in the bequeathed property before the ex¬ 
ecutor assented. 20 

An executor’s assent to a legacy or devise of an 
estate for life or other particular estate amounts to 
an assent to the legacy or devise in remainder, 21 
although the personal representative himself is the 
legatee or devisee of the particular estate, 22 unless 
the assent is restricted to one estate alone, 22 or un¬ 
less the executor has some trust or duty to perform 
after the expiration of the particular estate. 24 Con¬ 
versely, an assent to a bequest in remainder has been 
held to imply an assent to the bequest of the pre¬ 
ceding particular estate. 25 


against the executor after the prop¬ 
erty had passed into the hands of 
the legatee with the assent of the 
executor, and thence, on the legatee’s 
decease, to his distributees.—Smith 
v. State, 21 Miss. 140. 

10- S.C.—Thompson v. Schmidt, 23 
S.C.L. 156. 

24 C.J. p 463 note 22. 

11- N.C.—Gums v. Capehart, 58 N. 
C. 242—Hairston v. Hairston, 5 5 
N.C. 123—Stamps v. Moore, 47 N. 
C. 80. 

12- NX.—White v. White, 20 N.C. 
536. 

13. Ala.—Gardner v. Gantt, 19 Ala. 

6S6. 

Tenn.—Martin v. Peck, 2 Yerg. 298. 

Where legatee was put in. posses¬ 
sion by testator, and there are other 
assets sufficient for the payment of 
debts, the executor may assent to 
such legacy even before he proves 
the will.—Pinch v. Rogers, 11 
Humphr., Tenn., 559. 

14. Ga.—Lewis v. Patterson, 12 S. 
E.2d 593, 191 Ga. 348—Walker v. 
Horton, 191 S.E. 462, 184 Ga. 429. 

15. U.S.—In Te Brewer, DX.N.C., 289 
P. 79. 

Ga.—Lewis v. Patterson, 12 S.E. 2d 
593, 191 Ga. 348—Miller v. Harris 
County, 198 S.E, 673, 186 Ga. 648— 
Wilson v. Aldenderfer, 189 S.E. 
907, 183 Ga. 760—Citizens* Bank 
of Vidalia v. Citizens’ & Southern 
Bank, 127 S.E. 219, 166 Ga. 109- 
Cull v. Cull, 146 S.E. 559, 39 Ga. 
App. 164. 

24 C.J. p 469 note 26. 

Rule that legal representative may 
retain share of heir or devisee in 
payment of debt due by heir or dev¬ 
isee to estate has reference to power 
of executor to withhold assent and 
not to validity or force of assent 
which has been given.—Walker v. 
Horton, 191 S.E. 462, 184 Ga. 429. 

16. Ga.—Citizens’ Bank of Vidalia 


v. Citizens’ & Southern Bank, 127 
S.E. 219, 166 Ga. 109. 

24 C.J. p 469 note 27. 

Pacts of debts 

The fact that there may have been 
debts of testator did not prevent ex¬ 
ecutor from assenting to legacy.— 
Lewis v. Patterson, 12 S.E.2d 593, 
191 Ga. 348. 

Remedy of creditor 

Where executor gives assent to 
devise and assets of estate prove in¬ 
sufficient to pay debts, remedy of un¬ 
paid creditor is generally to follow 
property into hands of devisee and 
there subject it at law or equity to 
payment of his claim.—Wilson v. Al¬ 
denderfer, 189 S.E. 907, 183 Ga. 760 
—24 C.J. p -169 note 27 [d]. 

17. Ga.—Lewis v. Patterson, 12 S.E. 
2d 593, 191 Ga. 348—Miller v. Har¬ 
ris County, 198 S.E. 673, 186 Ga. 
648—Citizens' Bank of Vidalia v. 
Citizens’ & Southern Bank, 127 S. 
E. 219, 166 Ga. 109. 

24 C.J. p 4 69 note 28. 

Title to chattel specifically be¬ 
queathed is deemed to vest on testa¬ 
tor's death in legatee, and good de¬ 
livery is made by executor's mere 
assent to title.—In re Strasenburgh’s 
Will, 242 N.Y.S. 453, 136 Misc. 91. 

18. Ga.—Miller v. Harris County, 
198 S.E, 673, 186 Ga. 648—Walker 
v. Horton, 191 S.E. 4 62, 184 Ga. 
429—Clay v. Clay, 101 S.E. 793, 
149 Ga. 725—Cull v. Cull, 146 S. 
E. 559, 39 Ga.App. 164. 

N.Y.—Buck v. Kelly, 178 N.Y.S. 676, 
108 Misc. 408. 

24 C.J. p 470 note 29. 

19. Ga.—Citizens’ Bank of Vidalia 
v. Citizens' & Southern Bank, 127 
S.Ec 219, 166 Ga. 109. 

24 C.J. p 470 note 30. 

20. S C.—Brock v. Sims, 28 S.C.L. 
49—Moore v. Barry, 17 S.C.L. 504. 

24 C.J. p 470 note 31- 

21. Ga.—Lewis v. Patterson, 12 S.* 
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E.2d 593, 191 Ga. 348—Wilson v. 
Aldenderfer, 189 S.E. 907, 3 S3 Ga. 
760—Hood v. Hood, 150 S.E. 552, 
169 Ga. 378—Citizens’ Bank of Vi¬ 
dalia v. Citizens’ & Southern Bank, 
127 S.E. 219, 166 Ga. 109. 

24 C.J. p 470 note 33. 

Remaindermen held estopped, 
where they assented to appointment 
of administrators de bonis non cum 
testamento annexe, to set up that 
property had vested in them by vir¬ 
tue of executor's assent.—Wilson v. 
Aldenderfer, 189 S.E. 907, 183 Ga. 
760. 

Remaindermen tenants in common 

Under will devising realty to tes¬ 
tator’s widow for life, with remain 
der over, and providing that, on death 
of widow, realty should be equally 
divided between four remaindermen, 
on death of widow, remaindermen 
became tenants in common and di¬ 
vision of realty between them could 
be had without interference from the 
executors, and the executor was not 
entitled to maintain action for pos¬ 
session against third persons, since 
cause of action, if any, was in re¬ 
maindermen.—Miller v. Harris Coun¬ 
ty, 198 S.E. 673, 186 Ga. 648. 

Vested or contingent 
Executor’s assent to life estate is 
assent to devise over, whether re¬ 
mainder be vested or contingent.— 
Hood v. Hood, 1 62 S.E. 714, 174 Ga. 
381. 

22 - Ga.—Citizens’ Bank of Vidalia 
v. Citizens’ & Southern Bank, 127 
S.E. 219, 166 Ga. 109. 

24 C.J. p 470 note 34. 

23- N.C.—Hotchkiss v. Thomas, 51 
N.C. 537—Robertson v. Houlder, 37 
NX. 341. 

24. Ga.—Miller v. Harris County, 
198 S.E. 673, 186 Ga. 648. 

24 C J. p 471 note 36. 

25. Ga.—King v. Skellie, 3 N.E. 614, 
79 Ga. 147. 
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Assent as to one tenant in common inures to the 
benefit of cotenants. 26 

§ 486. Executor or Administrator as Legatee 
or Distributee 

An executor holds a bequest or devise to himself in 
his representative capacity until he makes his election to 
take it as a legatee or devisee. 

As a general rule, where a thing is devised or 
bequeathed to an executor, he will hold it as an ex¬ 
ecutor until he makes his election to take it as dev¬ 
isee or legatee. 27 It has been held that no formal 
act is necessary to vest title to the legacy or dis¬ 
tributive share in him as an individual, any act on 
his part showing an intention to retain assets in 
payment being sufficient. 28 It has been held, how¬ 
ever, that some notorious, authoritative, and une¬ 
quivocal act is necessary to transfer title, 29 and that 
a mere mental determination or intention to trans¬ 
fer title to himself as legatee is insufficient. 30 The 


personal representative cannot, without an order of 
court, 31 or a settlement or agreement with his 
colegatees or codistributees, 32 retain his legacy or 
share from the assets of the estate to the exclusion 
of, or in preference to, other legatees, distributees, 
or creditors, 33 as by applying it to debts due by him 
to the estate. 34 He cannot transfer to himself, as 
legatee or distributee, property belonging to the es¬ 
tate before he has settled his administration account 
and paid the debts and prior legacies due from the 
estate, 35 his duty to dispose of the estate according 
to the will not being affected by the fact that, as a 
beneficiary, he claims the right to spend the prin¬ 
cipal. 36 Where, however, testator left personalty 
to his wife, who was also appointed executrix, to 
have the income for life, with “the right to use the 
principal if she would need it,” she was entitled as 
executrix to pay to herself as legatee the personalty 
bequeathed to her, to invest the same and use the 
income and the principal if she needed it, the re- 


26. Ga.—Lewis v. Patterson, 12 S. ■ 

E. 2d 593, 191 Ga. 348. 

27. Ky.—Floyd v. Breckenridge, 4 
Bibb 14. 

28. U.S.—In re Brewer, D.C.N.C., 289 

F. 79. 

Me.—Mallett v. Hall, 150 A. 531, '533, 
129 Me. 148, citing Corpus Juris. 
24 C.J. p 471 notes 38. 39. 

Disposition as individual 

Where devisees and executors are 
same persons, and devisees dispose 
of land in their individual capacity, 
assent of executors to legacy will 
be presumed.—Citizens’ Bank of Vi- 
dalia v. Citizens’ & Southern Bank, 
127 S.E. 219, 160 Ga. 109. 

Executor as trustee for distributees 
Where intermediate account 
showed payment of all debts and 
legacies and stated balance on hand 
and decree approving account direct¬ 
ed executors not to allocate funds 
into trust but to hold corpus in soli- 
do to meet exigencies of economic de¬ 
pression and to carry out testator’s 
apparent intent, thereafter execu¬ 
tors were serving as trustees, and 
as executors had no assets which 
could be charged with debt or claim 
against estate.—In re Baldwin’s Will, 
284 N.Y.S. 761, 157 Misc. 538. 

Merger 

The court may determine that fidu¬ 
ciary title acquired by estate repre¬ 
sentative, who is also a legatee, is 
merged into an individual title, 
where there are no intervening 
claims, and may permit direct en¬ 
forcement of rights by the individ¬ 
ual.—In re Rainbow’s Estate, 298 N. 
Y.S. 79, 163 Misc. 732, affirmed 298 
N.Y.S. 89, 251 App.Div. 809. 

Real estate 

Where a life estate in real estate 
was devised to executrix, and she 


had been in possession thereof for 
over five years, she held title there¬ 
to under her devise and not in her 
capacity as executrix.—Mallett v. 
Hall, 150 A. 531, 129 Me. 148. 

29. Life estate 

(1) Where property was left to 
executrix for life with power to use, 
sell, transfer, and dispose of it, to 
alter the ownership of the property 
of the estate a notorious, authorita¬ 
tive, and unequivocal act to transfer 
title is necessary.—Bratt v. Cox, 195 
N.E. 787, 290 Mass. 553. 

(2) Accordingly, bonds purchased 
by executrix, and paid for directly by 
check drawn on checking account of 
estate and placed in safety deposit 
box standing in name of estate, were 
property of estate of testator and 
not part of personalty of executrix 
at time of her death, notwithstand¬ 
ing that bonds were placed in front 
part of deposit box where executrix’ 
property was stored.—Bratt v. Cox, 
supra. 

Mere delay insufficient 

The fact that decedent’s executrix 
and sole legatee has neglected for 
eighteen years to file her account in 
the probate court is not of itself suf¬ 
ficient to show that title to dece¬ 
dent’s personal property has vested 
in herself as legatee, mere delay not 
giving her ownership of royalties 
of decedent’s estate in the hands of 
his publisher.—S. S. Pierce Co. v. 
Fiske, 129 N.E. 609, 237 Mass. 39. 

30. Mass.—Hobbs v. Cunningham, 
174 N.E. 181, 273 Mass. 529. 

31. Ga.—Cutliff v. Boyd, 72 Ga. 302. 

312. Ga.—Cutliff v. Boyd, 72 Ga. 302. 
Wis.—Hitchcock v. Merrick, 15 Wis. 
522. 

24 C.J. p 471 note 41. 
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33. Pa.—'Commonwealth v. Cochran, 
23 A. 203, 146 Pa. 223. 

24 C.J. p 471 note 42. 

Extent of charge 

A legatee who is also executor can 
be charged only with value of sub¬ 
ject matter of legacy to extent nec¬ 
essary to make good to creditors, 
even when he appropriates such sub¬ 
ject matter.—In re Rainbow's Es¬ 
tate, 298 N.Y.S. 79, 163 Misc. 732, af¬ 
firmed 298 N.Y.S. 89, 251 App.Div. 
809. 

Notice of indebtedness 

An executor, having notice of an 
outstanding debt against his testa¬ 
tor, cannot administer to himself, as 
devisee, any portion of the realty in 
kind, so as to hold it free from the 
lien of a judgment de bonis testator- 
is, subsequently rendered against him 
in favor of the creditor.—Citizens’ 
Bank of Vidalia v. Citizens’ & South¬ 
ern Bank, 127 S.E. 219, 160 Ga. 109— 
McMillan v. Toombs, 4 S.E. 16, 79 Ga. 
143. 

Selection of investments 

Where an executor or administra¬ 
tor claims the right to pay himself 
his legacy or distributive share in 
advance of any distribution to him, 
and selects investments of the testa¬ 
tor, he is not at liberty to take them 
at their appraised value unless this 
is more than the market value.— 
Hart’s Estate, 10 Pa.Dist. 421, 25 Pa. 
Co. 401—24 C.J. p 471 note 48. 

34. Ala.—Breitling v. Clarke, 49 Ala. 
450. 

Ga.—Cutliff v. Boyd, 72 Ga. 302. 

35. N.Y.—Matter of Van Houten, 46 
N.Y.S. 190, 18 App.Div. 301. 

24 C.J. p 471 note 44. 

36. Conn.—Reed v. Reed, 68 A. 849, 
80 Conn. 401. 



§ 486 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


siduary legatees being only entitled to the remain¬ 
der. 37 Where a surviving husband is his wife’s ad¬ 
ministrator, it is immaterial in which capacity he 
settles for a distributable part of a personal estate 
to which his wife was entitled. 38 

Where an administrator is indebted to the estate, 
the amount due him as heir should be a credit on 
the amount due from him as administrator, 39 but 
the rule permitting a set-off of a share of a dis¬ 
tributee as against a debt owing by him to the es¬ 
tate will not be applied, so as to work immediately 
as of the time of decedent’s death, if such applica¬ 
tion would operate to the detriment of the estate, 
and cannot be invoked to protect the administra¬ 
tor, who is a distributee, against his debt to the es¬ 
tate. 40 Where a wife has signed notes as surety 
for her husband, he cannot sell her real estate and 
pay the notes and then inherit as personal proper¬ 
ty the claim of the estate against him on the notes, 
but he must account to the heirs who would have 
inherited a portion of such real estate. 41 A decree 
on final accounting, charging decedent’s estate with 
his debt as administrator of his wife’s estate and 
directing payment thereof to a daughter as sole heir 
of the wife, overlooking decedent’s interest in his 
wife’s property, is erroneous. 42 

Divesting of gift. Where testator devised all his 
property to his widow for life, or until remarriage, 
in which event her life estate was to terminate, and 
she was to receive absolutely a specified sum and the 
balance was to be equally divided between her and 


certain heirs, and she was appointed executrix and 
subsequently discharged after making a report that 
debts were paid, and thereafter she sold real estate 
belonging to testator, and subsequently remarried, 
it was held that after remarriage she held the 
amount received from the sale, not in an individual, 
but in a representative, capacity. 43 

Residuary or sole legatee acting as executor . An 
executor who is also residuary legatee acquires full 
title to the residuary assets only when all debts, 
charges, and legacies are paid, 44 and he is judicially 
determined to be the sole or residuary legatee. 45 It 
has been held that this is true notwithstanding he 
has given the bond permitted by statute in such 
cases for the payment of debts and legacies, 46 but 
there is also authority for the view that he acquires 
title as an individual to the personal estate on his 
filing such bond. 47 

§ 487. Time for Distribution 

Although the time for distribution Is now largely a 
matter of statutory regulation, at common law dis¬ 
tribution should be made one year from the date of 
decedent’s death. A personal representative usually can¬ 
not be compelled to make distribution before the time 
fixed therefor, but he may do so in a proper case. 

At common law and under some statutes, in the 
absence of a provision in a will to the contrary, an 
executor or administrator has one year within which 
to settle the estate and make distribution, and leg¬ 
acies and distributive shares are payable one year 
after the testator’s death, 48 or at the end of one 


37. N.Y.—- Matter of Trelease, 100 

N.Y.S. 1051, 115 App.Div. 654, af¬ 
firming 96 N.Y.S. 318, 49 Misc. 205. 
24 C.J. p 471 note 46. 

3a Del.—Ford v. Wilson, 85 A. 1073, 
10 Del.Ch. 124. 

39. Ohio.—Dorger v. Woodward, 27 
Ohio Cir.Ct. 123. 

24 C.J. p 471 note 50. 

4a Cal.—In re Loheide, 120 P. 56, 
17 Cal.App. 475. 

41. Ill.—People v. Rardin, 171 Ill. 
App. 226. 

42. N.Y.—Matter of McKinnon, 169 
N.Y.S. 416, 182 App.Div. 277. 

43. Iowa.—Peters v. Snavely-Ash- 
ton, 120 N.W. 1048, 144 Iowa 147. 

44. N.Y.—In re Mullon, 39 N.E. 821, 
145 N.Y. 98, affirming 26 N.Y.S. 
683, 74 Hun 358. 

24 C.J. p 472 note 55. 

Administration completed 

The fact that executors and resid¬ 
uary legatees are the same individ¬ 
uals does not merge in them as in¬ 
dividuals all rights in stock sub¬ 
scribed by the testator, since their 
rights and duties as executors are 
fixed by law, and their rights as in¬ 


dividuals will be determined under 
the will when administration is com¬ 
pleted.—Prudential Petroleum Co. v. 
Peck, 22 P.2d 559, 132 Cal.App. 4. 
Proceeds of note 

Where a will gave the wife of tes¬ 
tator the possession and income of 
his property, and she was made ad¬ 
ministratrix with the will annexed, 
she is entitled, in her representative 
capacity, to the proceeds of a note 
given for the purchase price of the 
standing growth on one of the farms 
belonging to testator, and on the set¬ 
tlement of her account the proceeds 
are to go to her individually.—Town 
of Raymond v. Goodrich, 116 A. 38, 
80 N.H. 215. 

45. Wis.—Jones v. Roberts, 54 N. 
W. 917, 84 Wis. 465. 

48. Mass.—Collins v. Collins, 5 N. 

E. 632, 140 Mass. 502. 

24 C.J. p 472 note 57. 

47. N.H.—Richardson v. Bailey, 41 
A. 263, 69 N.H. 384, 76 Am.S.R. 176 
Mercer v. Pike, 58 N.H. 286—Bat- 
chelder v. Russell, 10 N.H. 39. 

48. Colo.—Davis v. Harbaugh, 23Q 
P. 103, 76 Colo. 73. 
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Ky.—Harlan’s Trustee v. Harlan, 14 
S.W.2d 397, 228 Ky. 73. 

Mass.—Smith v. Livermore, 10 N.E. 
2d 117, 298 Mass. 223—Wellman v. 
Boston Safe Deposit & Trust Co., 
3 N.E.2d 740, 295 Mass. 281. 

Mont.—In re McGovern’s Estate, 250 
P. 812, 77 MOnt. 182. 

N.J.—Liberty Title & Trust Co. v. 
Stevens, 171 A. 531, 115 N. J Eq. 
506, affirmed 176 A. 167, 117 N.J. 
Eq. 404—In re Brown’s Estate, 
164 A. 692, 112 N.J.Eq. 499. 

24 C.J. p 472 note 60—69 C.J. p 1254 
note 37. 

Statutory intent 

A statute providing that, if no time 
is fixed for the payment of a specific 
pecuniary legacy, it shall he payable 
one year after the testator’s death is 
intended to apply only to a personal 
representative, and to give him a rea¬ 
sonable time to administer the es¬ 
tate.—Breckinridge v. Breckinridge’s 
Ex’rs, 94 S.W.2d 283, 264 Ky. 82. 

Testator is presumed to intend 
payment of legacy within year after 
his death, and to expect executors 
to pay legacy when due.—Dennison 
v. Lilley, 144 A. 523, 83 N.H. 422. 
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year from the date of administration. 49 The time 
for distribution is usually fixed by statute, 50 and the 
general rule is that distribution should not be made 
until after the payment of all debts and final set¬ 
tlement of the representative’s account. 51 or until 
after the expiration of the statutory period for the 
filing of claims and settling the estate. 52 In the 


absence of a provision in the will to the contrary, 
a legacy is not due and payable, 53 and legatees can¬ 
not compel payment, 54 until the expiration of the 
statutory period fixed for the payment of legacies. 
On the other hand, it is the policy of the law that 
estates should be settled and distributed as speedily 
as possible, 55 and it is the duty of the representative 


49. Ark.—State Nat. Bank v. Fish¬ 
er, 52 S.W.2d 51. 186 Ark. 42. 

Ind.—Becker v. Reichers, 163 N.E. 

531, 88 Ind.App. 595. 

Md.—Schmidt v. Johnson, 140 A. 87, 
154 Md. 125. 

N.Y.—In re Kistler’s Will, 4 N.Y.S.2d 
223, 167 Misc. 528—In re Taft’s 
Will, 256 N.Y.S. 732, 143 Misc. 387, 
modified on other grounds 259 N. 
Y.S. 887, 144 Misc. 896, affirmed 260 
N.Y.S. 294, 145 Misc. 435. 

Wis.—Bainbridge v. Bainbridge, 284 
N.W. 536. 

Ascertainment of debts 

A statute providing that a personal 
representative shall not be compelled 
to pay any legacy given by the will 
until after a year from the date of 
the order conferring authority on the 
first executor of such decedent, and 
not then unless the report of claims 
against the estate made by the com¬ 
missioner of accounts has been con¬ 
firmed and no appeal taken, indicates 
the legislative intent that before 
there has been ascertainment of 
debts there shall be no payment of 
legacies.—Webb v. Keck, 191 S.E. 
572, 118 W.Va. 684. 

It is intention, of law that after ex¬ 
piration of twelve months from the 
grant of the letters, on application 
by the heirs, devisees, or legatees, 
the executor be in a position to show 
cause why a partition or distribution 
of the estate should net be made, 
and, in the event that any of the 
persons entitled to receive any por¬ 
tion of the estate be minors, that 
their interest be received and there¬ 
after managed by their guardians.— 
Beckham v. Beckham, Tex.Com.App., 
227 S.W. 940, affirming, Civ.App., 202 
S.W. 517. 

50. Demand before statutory date 
Where a statute fixes the time for 
payment, legatee cannot demand pay¬ 
ment until the expiration of that 
time.—Matter of Stanfield, 31 N.E. 
1013, 135 N.Y. 292. 

Devisee not filing application for 
closing of testator’s estate could not 
complain because estate was not 
closed within three years allowed by 
statute.—In re Bourne’s Estate, 232 
N.W. 169, 210 Iowa 883. 

Publication of notice 

Notwithstanding a statute requir¬ 
ing the lapse of two years after 
publication of notice of letters of 
administration before demand can 
be made for a legacy, the legatee 
may demand sooner where the notice 


has been published later than the 
time required by statute.—Harter v. 
Petty, 181 S.W. 39, 266 Mo. 296. 
Statute directory 

Statutes requiring distributing of 
estate within eighteen months after 
administration, and giving of bond 
by distributee, are directory and not 
mandatory, and having been original¬ 
ly one act, should be construed to¬ 
gether.—Nashville & American Trust 
Co. v. Baxter, 105 S.W.2d 108, 171 
Tenn. 494, 114 A.L.R. 451. 

War risk insurance 

Administrator was not required to 
pay over to widow’ and minor chil¬ 
dren of deceased, in advance of order¬ 
ly administration, funds received 
from federal government on de¬ 
ceased’s war risk insurance and ad¬ 
justed service certificate.—Jolly v. 
Richardson, 161 So. 814, 230 Ala. 548. 

51. U.S.—Fitzroy v. U. S., Ct.Cl., 
17 F.Supp. 503. 

Conn.—Hewitt v. Beattie, 138 A. 795, 
106 Conn. 602. 

Ky.—Anspacher v. Utterback’s 
Adm’r, 68 S.W.2d 15, 252 Ky. 666. 
N.J.—In re Hazeltine’s Estate, 177 A. 
108, 111, 13 N.J.Misc. 152, citing 
Corpus Juris, and reversed on other 
grounds 182 A. 357, 119 N.J.Eq. 308, 
affirmed 187 A. 177, 121 N.J.Eq. 49. 
24 C.J. p 472 note 62. 

Contract, executed by executors, 
legatees, heirs, and claimants, pro¬ 
viding a method for distributing the 
estate and settling litigation, was 
held to provide for distribution after 
probate had run its course, and that 
all income from all of the assets 
should belong to the es^j.te prior to 
distribution.—In re Dobbins' Estate, 
97 P.2d 1051, 36 Cal.App.2d 536. 

Executor’s account must be filed, 
audited, and confirmed before the 
distribution of any part of the estate 
can be ordered.—In re Kreiders' Es¬ 
tate, 21 Erie Co. 114—24 C.J. p 472 
note 62 [b]. 

52. Mont.—In re Jennings’ Estate, 
241 P. 648, 74 Mont. 449. 

Wash.—In re Johnson’s Estate, 73 P. 

2d 755, 192 Wash. 439. 

W.Va.—Webb v. Keck, 191 S.E. 572, 
118 W.Va. 684. 

24 C.J. P 473 note 63—69 C.J. p 1254 
note 46. 

Knowledge of unfll ed claim 

An administrator having in his 
hands surplus personal estate, and 
being under a positive duty to make 
a settlement every two years, may, 
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after expiration of that time, pay out 
the surplus fund to distributees, even 
though he knows of the existence of 
a claim against the estate which has 
not been presented or filed within 
that time.—Harper v. Lamb, 261 S.W. 
280, 202 Ky. 771. 

Mortgage 

Under statutes relating to filing of 
claims against an estate, it is con¬ 
templated that, when all claims pre¬ 
sented and allowed have been paid, 
the estate is ready for distribution, 
notwithstanding that mortgages re¬ 
main unpaid where the mortgage 
holders have failed to file and pre¬ 
sent them within time allowed by 
law; and under a statute barring an 
election by widow to take in lieu of 
dower until all just debts and claims 
of the deceased are paid, there is no 
outstanding indebtedness of decedent 
and estate is in condition for closing 
and distribution.—Mathey v. Mathey, 
98 P.2d 373, 109 Mont. 467. 

Protection from personal liability 
Under statute, executor is protect¬ 
ed from personal liability in making 
lawful distribution of funds of estate 
after publication of notice to credi¬ 
tors, or after waiting seven months 
from date of letters, whether or not 
he has published such notice.—In re 
Huscher’s Estate, 296 N.Y.S. 294, 251 
App.Div. 156. 

Statute mandatory 

When it appears that the time for 
the presentation of claims has ex¬ 
pired and that all of the debts of 
decedent have been paid, no discre¬ 
tion remains; the statute must be 
obeyed, and the estate closed and dis¬ 
tributed.—In re McGovern’s Estate, 
250 P. 812, 77 Mont. 182. 

53. N.Y.—Matter of McGowan, 26 
N.E. 1098, 124 N.Y. 526—Matter 
of Denton, 6 N.E. 299, 102 N.Y. 
200—In re Baker, 151 N.Y.S. 954, 
88 Misc. 341, 13 Mills Surr. 280, 
modified on other grounds 154 N. 
Y.S. 695. 168 App.Div. 712, affirmed 
112 N.E. 1053, 217 N.Y. 679. 

54. N.Y.—In re Brooklyn Trust Co., 
1 66 N.Y.S. 513, 179 App.Div. 262, 
modifying 157 N.Y.S. 671, 92 Misc. 
695. 

Ohio.—Wells v. King, 19 Ohio N.P.,N. 
S., 184. 

p a .—Rosar’s Estate, 21 Pa.Dist. 302. 

55. Ind.—In re McGregor’s Estate, 
2 N.E.2d 395, 210 Ind. 546. 

N.Y.—In re Desmond’s Will, 300 N. 
Y.S. 35, 164 Misc. 950—In re Han- 
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to make distribution as soon as is consistent with 
the rights of creditors and his own safety. 56 Where 
it is made apparent that there are more assets on 
hand than will be necessary for the payment of 
debts and expenses of administration, the court may 
direct distribution before the time ordinarily al¬ 
lowed for settlement of estates has elapsed, 57 or. 
under such circumstances, the representative may 
pay over legacies or distributive shares in advance 
of such time, 58 taking a refunding bond from those 
who are thus paid, see infra § 490. Under some 
statutes provision must be made for the payment of 
inheritance taxes before, distribution 59 but it has 
been, held that a contention that a legacy cannot be 
paid because the inheritance tax has not been paid 
is without merit where the executor has ample funds 


on hand to pay such tax. 60 Residuary legatees can¬ 
not make demand for payment until the residue is 
determined, 61 and payment to the residuary lega¬ 
tee is improper until all general legacies have been 
paid. 62 A devisee cannot complain of delay in clos¬ 
ing an estate where he was the cause of such de¬ 
lay or where he took no action to require the clos¬ 
ing of the estate. 63 

For the effect of testamentary provisions on the 
time for payment of legacies see the C.J.S. title 
Wills §§ 1339, 1340, also 69 C.J. p 1255 note 57-p 
125S note 81. 

The executor is entitled to a reasonable time 
within which to convert the assets of the estate into 
cash where the will provides for pecuniary lega- 


na’s Estate, 286 N.Y.S. 689, 158 

Misc. 177. 

Lack of market for real estate and 
resulting* difficulty of disposing of 
realty was no excuse for administra¬ 
tor’s failure for about ten years to 
distribute funds in hand or to invest 
annual balances remaining in his 
hands, where estate’s indebtedness 
had been paid.—Ross v. Beacham, D. 
C.S.C., 33 F.Supp. 3. 

Paying over rents 

An administratrix is bound pres¬ 
ently to pay over to the committee 
of an incompetent legatee accruing 
rents to which the incompetent is 
entitled under the will, and is not 
justified in waiting until she has sub¬ 
mitted an annual accounting and pro¬ 
cured its approval by the surrogate 
before making such payment.—Mat¬ 
ter of Cowen, 94 N.Y.S. 303, 105 App. 
Div. 596. 

Without undue sacrifice 

An administrator has duty to ad¬ 
minister decedent’s estate promptly 
and carefully and to distribute the 
property to those entitled thereto as 
soon as that can be done without un¬ 
due sacrifice of the assets of the es¬ 
tate.—In re McLean’s Estate, 295 N. 
W. 273, 138 Neb. 757. 

56. Md.—State, for Use of Suszko v. 

Swift, 183 A. 243, 170 Md. 104. 
Mont.—In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182. 

N.Y.—In re Foster’s Will, 256 N.Y. 

S. 383, 143 Misc. 191. 

N.C.—State v. Cohoon, 174 S.E. 91, 
206 N.C. 388. 

24 C.J. p 473 note 64. 

Beneficiaries under will, unless it 
is otherwise provided, are entitled to 
their respective shares of the estate 
as soon as they can be determined 
and distribution can be reasonably 
made.—White v. Chaplin, 148 A. 21, 
84 N.H. 208—Thyng v. Moses, 18 A. 
197, 65 N.H. 106. 

Without undue delay 

Ala.—Wright v. Menefee, 145 So. 315, 


226 Ala. 55—McKenzie v. Jensen, 
101 So. 755, 212 Ala. 92. 

Minn.—In re Marchildon’s Estate, 246 
N.W. 676, 188 Minn. 38. 

57. Ark.—McDearman v. Martin, 38 
Ark. 261. 

Ill.—Reynolds v. People, 55 Ill. 328. 
24 C.J. p 473 note 65. 

Trust funds may be distributed to 
the trustee of a trust set up in the 
will, where the circumstances of the 
estate warrant it, before final settle¬ 
ment of the estate. 

Cal.—In re McGirl’s Estate, 13 P.2d 
746, 125 Cal.App. 310. 

N.Y.—In re Chalmers’ Estate, 297 N. 
Y.S. 176, 163 Misc. 142. 

58. N.H.—White v. Chaplin, 148 A. 
21, 84 N.H. 208. 

24 C.J. p 473 note 66—69 C.J. p 1254 
notes 38, 39, p 1255 note 48. 

Acts at peril 

(1) An executor or administrator 
acts at his own peril in making dis¬ 
tribution before the time limited for 
the filing of claims.—Coffee v. Ow¬ 
ens’ Adm’r, 287 S.W. 540, 216 Ky. 142. 

(2) There is no injury, however, 
where there are ample funds with 
which to pay debts.—In re Brad- 
field's Estate, 221 P. 531, 69 Mont. 
247. 

Audit of accounts 

Under some statutes, an executor 
may make a distribution without an 
auditing of his account, and if he 
does so he should properly protect 
himself by taking refunding receipts; 
but until an account is filed, there is 
no legal distribution.—In re Glass' 
Estate, 175 A. 736, 115 Pa.Super. 448. 
Before discharging* debts 

Executor can pay legacies before 
discharging all debts, where suffi¬ 
cient assets are reserved for debts.— 
Nashville & American Trust Co. v. 
Baxter, 105 S.W.2d ’l08, 171 Tenn. 
494, 114 A.L.R. 451. 

Before filial settlement 
An immediate distribution before 
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final settlement cannot be compelled, 
but can be made in the discretion of 
the executor or administrator if the 
condition of the estate is such as 
safely to warrant such action.— 
Rhode Island Hospital Trust Co. v. 
Sherman, 159 A. 740, 52 R.I. 207. 

59. N.Y.—In re Strebeigh’s Estate, 
27 N.Y.S.2d 569. 176 Misc. 381—In 
re Leakes’ Estate, 296 N.Y.S. 720, 
163 Misc. 285. 

Statutes construed 

(1) In statutory provision against 
requiring executor or administrator 
to transfer "any fund or property 
with respect to which a federal or 
state estate tax is imposed” before 
transferee pays his share of such 
tax or furnishes adequate security, 
the quoted phrase refers only to the 
corpus of the estate.—In re Andrus’ 
Will, 8 N.Y.S.2d 736, 169 Misc. 740. 

(2) Inheritance Tax L.1921 § 10, 
forbidding the distribution of the 
property of any estate, unless a re¬ 
ceipt for the inheritance tax due 
thereon, signed by the state control¬ 
ler. shall first be filed in the court, 
must be construed with § 16, per¬ 
mitting a report by the appraiser 
to the court that no inheritance tax 
was due, and, when so construed, 
does not prohibit distribution with¬ 
out production of a receipt for the 
tax, if the report filed shows no tax 
was due.—O’Brien v. Superior Court 
in and for City and County of San 
Francisco, 207 P. 549, 189 Cal. 78. 

60. La.—Succession of Ferrill, 118 
So. 69, 166 La. 879. 

61. N.H.—White v. Chaplin, 148 A. 
21, 84 N.H. 208. 

62. Mass.—Weeks v. Pierce, 181 N. 
E. 231. 279 Mass. 108. 

N.Y.—In re Disbrow’s Estate, 261 N. 
Y.S. 635, 145 Misc. 584. 

63. Iowa.—In re David’s Estate, 288 
N.W. 418, 227 Iowa 352. 
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cies, 64 and the period of retention of assets to be 
deemed reasonable depends on the particular facts 
of each case, 65 although in the absence of special 
circumstances a period of eighteen months has been 
designated as a just period. 66 An executor like¬ 
wise has a reasonable time within which to exercise 
a power of partition of realty. 67 

Distribution should not ordinarily be attempted 
prior to a grant of administration. 68 Although an 
executor cannot be compelled to pay legacies be¬ 
fore probate of the will or his qualification as execu¬ 
tor, 69 his subsequent qualification relates back by 
construction to the death of his testator and vali¬ 
dates a payment so made. 70 

Ordinarily a representative cannot be compelled 
to pay a distributive share before an order or de¬ 
cree of distribution; 71 but where all debts that 
have been allowed have been paid and the time for 
presenting others has expired, it is his duty to turn 
over the residue to heirs and distributees, 72 and he 
may properly do so without waiting for an order 
of the probate court, see infra § 503. Of course, if 
there is a balance in his hands which is properly 


distributable, it is the personal representative’s duty 
to apply for an order of distribution within a rea¬ 
sonable time. 73 

Effect of representative's death before distribu¬ 
tion. Where an executor or administrator dies aft¬ 
er settling his accounts, showing funds in his hands 
belonging to legatees or distributees, the latter may 
commence proceedings to recover the amount to 
which they are entitled without waiting until the 
personal representative of such deceased executor 
or administrator has settled his account in the pro¬ 
bate court, 74 although it is otherwise if he dies 
without settling such an account. 75 It has also been 
held that, where the executor or administrator has 
died, there can be no legal distribution until the ap¬ 
pointment of a general administrator de bonis non. 76 

Partial distribution. It is a well-settled general 
rule, which is established by statute in some juris¬ 
dictions, that an executor or administrator may be 
allowed or ordered to make a partial distribution 
before final settlement of his accounts or the ex¬ 
piration of the statutory period, where it can be 
made without prejudice to the rights of creditors 
and other persons interested, 77 although where this 


64. Ky.—Harlan’s Trustee v. Har¬ 
lan, 14 S.W.2d 397, 228 Ky. 73. 

N.Y.—In re Desmond’s Will, 300 N. 

Y.S. 35, 164 Misc. 950. 

24 C.J. p 475 note 78. 

Before turning* funds over to trustee 
N.Y.—In re Chalmers* Estate, 297 N. 
Y.S. 176, 163 Misc. 142. 

65. N.Y.—Jn re Desmond’s Will, 300 
N.Y.S. 35, 164 Misc. 950—In re 
Hanna's Estate, 286 N.Y.S. 689, 158 
Misc. 177. 

Where four years and four months 
had .expired after executrix’ appoint¬ 
ment, executrix was directed to turn 
over to trustee sufficient assets for 
erection of trust provided by will.— 
In re Chalmers’ Estate, 297 N.Y.S. 
176, 162 Misc. 142. 

66. N.Y,—In re Chalmers* Estate, 
supra, 

67. Belay of six months held not 
unreasonable.—Sartain v. Davis, 154 
N.B. 101, 323 Ill. 269. 

68. Ky.—Cargile v. Harrison, 9 B. 
Mon. 518. 

Miss.—Garner v. Lansford, 20 Miss. 
55S. ' 

24 C.J. p 473 note 68. 

Suspensive appeal from judgment, 
denying probate of purported will 
and appointment of dative testamen¬ 
tary executor, would protect legatees 
and one seeking appointment as exe¬ 
cutor, from any disposition of prop¬ 
erty mentioned in purported will, by 
one who opposed its probate and who 
was appointed administrator of de¬ 
ceased’s estate in another proceeding.. 


—Succession of Patterson, 175 So. 
820, 188 La. 113. 

69. La.—State v. Judge New Orleans 
Prob. Ct., 4 Rob. 42. 

Tenn.—Ward v. Bowen, 2 Sneed 58. 

24 C.J. p 474 note 73. 

Judgment denying probate 

A legatee is not entitled to pay¬ 
ment of the legacy while a judgment 
denying probate is in force.—In re 
Sharpless’ Estate, 210 N.W. 528, 202 
Iowa 386. 

70. Me.—Pinkham v. Grant, 3 A. 179, 
78 Me. 158. 

71. U.S.—Pitzroy v. U. S., Ct.Cl., 
17 F.Supp. 503. 

Pa.—In re Curran's Estate, 18 Pa. 
Dist. & Co. 465. 

24 C.J. p 464 note 62, p 474 note 75. 
Executor also trustee 

An executor, who was also desig¬ 
nated trustee by the will, was not 
required to pay over to himself as 
trustee any portion of the estate or 
income thereof prior to the decree 
of distribution, at least in the ab¬ 
sence of a provision in the will to 
the contrary.—In re Dare's Estate, 
235 P. 725, 196 Cal. 29. 

Order for payment 

Payment of a legacy cannot be 
legally demanded until the probate 
court has ordered it to be paid.— 
Wiley v. Lockwood, 186 N.W. 690, 151 
Minn. 372. 

Bight to possession 
A legatee had no right to the pos¬ 
session of assets, which should be 
distributed to him, or to the income 
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therefrom, prior to their distribution 
by the court.—In re Dobbins' Estate, 
97 P.2d 1051, 36 Cal.App.2d 536. 

72. Mich.—Brown v. Forsche, 5 N. 
W. 1011, 43 Mich. 492. 

73. Conn.—Sanford v. Thorp, 45 
Conn. 241. 

Mo.—Wood v. Donaldson, 87 Mo.App. 
1. 

74. Pa.—-Richardson v. Richardson, 
9 Pa. 428. 

Tenn.—Kernell v. Crutcher, Ch., 61 
S.W. 1045. 

Va.—Moore v. George, 10 Leigh 228, 
37 Va. 228. 

24 C.J. p 476 note 90. 

75. Cal.—Curtiss v. Curtiss, 5 P. 
578, 65 Cal. 572. 

Pa.—Whiteside v. Whiteside, 20 Pa. 
473. 

24 C.J. p 476 note 91. 

76. Cal.—In re Davis, 165 P. 525, 175 
Cal. 198, following In re Welch, 39 
P. 805, 106 Cal. 427. 

24 C.J. p 476 note 92. 

77. Cal.—In re Brickell’s Estate, 40 
P.2d 579, 4 Cal.App.2d 54. 

Mich.—In re Shadley's Estate, 271 
N.W. 716, 279 Mich. 156. 

N.Y.—In re Gridley's Estate, 240 N. 
Y.S. 266, 228 App.Div. 873—In re 
MacGregor’s Estate, 6 N.Y.S.2d 280, 
168 Misc. 557. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 644, 145 Or. 460, 91 A.L.R. 818, 
quoting Corpus juris. 

24 C.J. p 473 note 69. 

Compensation for services 

Executor given half of residue of 
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is done, as will be hereinafter discussed in § 490, 
it is usual to require those to whom payments are 
made to give bond or other security to refund in 
case it shall subsequently appear that they have re¬ 
ceived more than they were entitled to. Where, 
however, the amount which may be necessary to 
meet further demands on the estate cannot be de¬ 
termined with reasonable certainty, so as to protect 
the executor fully, a partial distribution should not 
be made. 78 Also, where proceedings are pending 
which suspend the functions of the representative, 
or where his right to distribute does not exist, par¬ 
tial distribution should not be decreed or enforced. 79 
It has likewise been held that an order for partial 
distribution before final settlement is unauthorized 
where it is not based on the executor’s account filed 
and approved. 80 

Suspending or withholding distribution. The per¬ 
sonal representative may hold the assets of the es¬ 
tate for the time reasonably required for adminis¬ 
tration of the estate. 81 Accordingly, distribution 
may be suspended or withheld pending the determi¬ 
nation of disputes affecting the distribution, 82 the 


determination of the right to, and the amount of, 
uncollected assets, 83 or the determination of a suit 
in which garnishment or other suitable process has 
been issued against the representative for a claim 
against the distributee, 84 even though a decree for 
payment has been rendered 85 or the money has been 
paid into court, 86 or where distribution cannot be 
immediately had without prejudice to the estate. 87 
Likewise an executor or administrator will not be 
ordered to make distribution where there are sub¬ 
stantial unadjusted claims against the estate. 88 
Where there are no assets from which general lega¬ 
cies may be presently paid, they will abate until such 
time as funds come into the estate available for 
their payment. 89 Distribution of the estate, howev¬ 
er, need not be suspended until each and every pos¬ 
sibility, as distinct from probabilities, has been re¬ 
solved, 90 and where the statute prescribes a time 
at which distribution “must” be made, distribution 
at such time cannot be denied because the time 
within which a minor or nonresident may contest 
the will has not expired. 91 Of course, an executor 
does not have the discretion or the power, directly 


estate for services need not complete 
administration before asking* for par¬ 
tial distribution of property to him. 
—In re Kelleher’s Estate, 272 P. 1060, 
205 Cal. 757. 

Remedy 

The remedy of one of two residu¬ 
ary legatees and executrices, after 
the passage of the statutory time 
therefor, is to demand a compulsory 
account and, should her coexecutrix 
remain recalcitrant, a compulsory ju¬ 
dicial settlement, rather than to 
seek a partial distribution without 
giving bond.—In re Quenzer’s Estate, 
274 N.Y.S. 113, 152 Misc. 796. 

Widow 

Where estate was plainly sufficient 
to pay debts due therefrom, judge 
could order executor to pay widow, 
who waived provisions of will, her 
portion of estate without waiting un¬ 
til final distribution.—O’Connor v. O’¬ 
Connor, 185 N.E. 354, 282 Mass. 506— 
24 C.J. p 473 note 65 [a]. 

78. U.S.—Fitzroy v. U. S., Ct.Cl., 17 
F.Supp. 503. 

Conn.—Appeal of Middletown Trust 
Co., 149 A. 223, 110 Conn. 658. 

N.Y.—In re O’Dowd’s Will, 290 N. 
Y.S. 705, 248 App.Div. 472. 

79. Cal.—In re Welch, 39 P. 805, 106 
Cal. 427. 

24 C.J. p 474 note 71. 

8a Conn.—Appeal of Middletown 
Trust Co., 149 A. 223, 110 Conn. 
658. 

81. N.Y.—Stark v. National City 
Bank of New York, 16 N.E.2d 376, 
278 N.Y. 388, 123 A.L.R. 99, revers¬ 
ing 1 N.Y.S.2d 738, 253 App.Div. 


801, motion granted 3 N.Y.S.2d 898, 
254 App.Div. 558, modifying 291 
N.Y.S. 884, 161 Misc. 51. 

82. Minn.—In re Kittson, 48 N.W. 

419, 45 Minn. 197. 

24 C.J. p 475 note 79. 

Final determination. 

An objection to distribution on the 
ground that litigation involving 
property of the estate is pending is 
not sustainable where it appears 
from the record that whatever litiga¬ 
tion there has been concerning the 
estate has been finally determined.— 
Drasdo v. Jobst, 81 P. 857, 39 Wash. 
425. 

Fending litigation 

(1) District court could, in its dis¬ 
cretion, delay distribution of dece¬ 
dent’s estate for reasonable time 
while awaiting decision in pending 
litigation.—State v. District Court of 
Second Judicial Dist., within and for 
Sweetwater County, 267 P. 424, 38 
Wyo. 382. 

(2) In holding distribution in 
abeyance, the court will not decide 
matters of defense which properly 
should be determined by the court in 
which the litigation affecting the dis¬ 
tribution is had.—State v. District 
Court of Second Judicial Dist., with¬ 
in and for Sweetwater County, su¬ 
pra. 

S3. Miss.—Anderson v. Gregg, 44 
Miss. 170. 

24 C.J. p 475 note 80. 

84. N.Y.—Sherwood v. Judd, 3 
Bradf.Surr. 419. 
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Pa.—Cotton’s Estate, 6 Pa.Dist. 268. 
24 C.J. p 475 note 81. 

85. N.Y.—Sherwood v. Judd, 3 

Bradf.Surr. 419. 

86. Pa.—Millard’s Estate, 9 Pittsb. 
Leg. J.,N.S., 189. 

87. Pa.—Christian’s Estate, 2 Pa. 
Dist. 489, 13 Pa.Co. 283. 

Wash.—Drasdo v. Jobst, 81 P. 857, 
39 Wash. 425. 

24 C.J. p 475 note 84. 

88L N.Y.—In re Hogeboom’s Will, 
219 N.Y.S. 436, 219 App.Div. 131. 
Contingent claim 

Claim for unpaid amount of bond 
and mortgage is contingent claim, 
that administrator should consider, 
and no final distribution can take 
place until ultimate liability of es¬ 
tate for deficiency judgment in pend¬ 
ing action is determined.—In re Per¬ 
kins' Estate, 204 N.Y.S. 667, 122 Misc. 
593. 

89. N.Y.—In re Hackett's Estate, 
224 N.Y.S. 435, 130 Misc. 339. 

SO. NY.—In re Strasenburgh’s Es¬ 
tate, 266 N.Y.S. 634, 148 Misc. 595. 
Prospective litigation 

Distribution cannot be delayed to 
await determination of prospective 
litigation by adverse claimants when 
estate is otherwise ready for distri¬ 
bution.—In re King’s Estate, 248 P. 
519, 199 Cal. 113. 

91. Cal.—In re Pritchett, 52 Cal. 94, 
followed in In re Hinkle, 169 P- 
70, 176 Cal. 563. 
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or by indirection, to make the time of payment of 
legacies indefinite. 92 

Independently of statutory direction or that of a 
testator, if the payment of a legacy is postponed by 
an intervening estate, by pending litigation, or for 
any other cause, more than a year after the testa¬ 
tor’s death, it becomes payable immediately when 
the right accrues, and the executor cannot claim 
further delay. 93 

The necessity of retaining funds for a particular 
purpose furnishes no occasion or excuse for delay¬ 
ing the settlement of the balance of the estate, and 
the payment of the legacies which are due, there be¬ 
ing sufficient funds for the payment of all legacies, 
whether due or not. 94 

If a necessity exists for keeping the estate open 
beyond the time that ordinarily might be considered 
reasonable, this should be made to appear by the 
accounts, statements, and exhibits which it is the 
duty of the representative to make to the court 
which appointed him. 95 

Statutes sometimes provide a method by which, 
where distribution is postponed, the executor or ad¬ 
ministrator may pay the court the amount in his 
hands and thus relieve himself and his surety from 
all further liability with respect to the sum so paid 
in. 96 


§ 488. Evidence as to Distribution 

After the lapse of a long period from the time within 
which a representative is required to settle his accounts, 
it will be presumed that they have been settled and the 
balance distributed. 

After the lapse of a considerable period from the 
time within which a representative is required to 
settle his accounts, 97 it will be presumed that they 
have been settled and the balance distributed, 98 and 
the representative cannot thereafter be compelled to 
make a distribution, unless he has made some ad¬ 
mission or done some act to remove the bar cre¬ 
ated by the presumption. 99 In some jurisdictions 
the presumption of payment after a lapse of twenty 
years is a rebuttable one, 1 but in other jurisdictions 
the presumption is conclusive. 2 The mere act of an 
executor in crediting himself on his final settlement 
with the amount to be paid himself, under the will, 
as trustee is not evidence that it had in fact been 
paid to the one entitled thereto as trustee. 3 The 
presumption is that a check, given by the admin¬ 
istrator to the widow and negotiated by her indorse¬ 
ment, was given to her in payment of her share in 
the estate, and the burden is on her to explain the 
transaction otherwise. 4 Where the will makes a 
legacy a charge on the income of the estate and 
imposes on the executor the obligation to make pay¬ 
ment thereof, such payment, when made, is im¬ 
pressed with the character of a payment made un- 


92. N.H.—White v. Chaplin, 148 A. 
21. 84 N.H. 208. 

93. N.Y.—Miller v. Phillip. 5 Paige 
572. 

94. N.J.—Liberty Title & Trust Co. 
v. Stevens, 171 A. 531, 534, 115 N. 
J.Eq. 506, quoting Corpus Juris, 
and affirmed 176 A. 167, 117 N.J. 
Eq. 404. 

24 C.J. p 475 note 87. 

95. La.—Willis v. Berry. 28 So. 888, 
104 La. 114. 

96. Del.—In re Caldwell, 68 A. 525, 
8 Del.Ch. 358. 

97. Commencement of period is 
from the date when settlement could 
and should have been made, and not 
from the grant of letters or of ad¬ 
ministration,—Patterson v. Weaver, 
114 So. 301, 216 Ala. 686. 

98. Ala.—Patterson v. Weaver, su¬ 
pra. 

Iowa.—Packer v. Overton, 203 N.W, 
307, 200 Iowa 620. 

N.J.— Phair v. Melosh, 6 A.2d 491, 
125 N.J.Eq. 497, affirmed 11 A.2d 
32, 127 N.J.Eq. 15. 

Tex.—Krider v. Hempftling, Civ. 

App., 137 S.W.2d 83. 

24 C.J. p 476 note 93. 

Analogy to statute of limitations 
“Courts of equity act in analogy 
to the statute of limitations and hold 
that a presumption of payment of a 


legacy arises after the expiration of 
twenty years from the accrual of 
the right to receive it which pre¬ 
sumption may be rebutted.”—Melosh 
v. Melosh, 6 A.2d 472, 473, 125 N.J. 
Eq. 486. 

Payment to legal heir 

After a lapse of thirty years it will 
be presumed that the administrator, 
a brother of deceased, paid over 
funds of the estate to the legal heir, 
his father, and this presumption is 
not affected by noncompliance with a 
statute requiring an inventory and 
other steps in administration.—Pratt 
v. Pratt, 184 P. 956, 43 Cal.App. 261. 
Stockholder’s liability 

In petition against executrix to 
enforce testator’s liability as stock¬ 
holder in a bank which failed over 
twenty years after stockholder died, 
it is presumed that title to stock 
passed to legatees.—Cozart v. Mob¬ 
ley, 159 S.E. 749, 43 Ga.App. 630. 

99. Ala.—McCartney v. Bone, 40 Ala. 
533. 

1. Iowa.—Packer v. Overton, 203 N. 

W. 307, 200 Iowa 620. 

N.J.—Melosh v. Melosh, 6 A.2d 472, 
125 N.J.Eq. 486. 

24 C.J. p 476 note 95. 

Evidence held insufficient to rebut 
presumption 

(1) Generally.—Phair v. Melosh, 6 
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A.2d 491, 125 N.J.Eq. 497, affirmed 11 
A.2d 32, 127 N.J.Eq. 15. 

(2) The presumption that title to 
bank stock had passed to legatees is 
not overcome by the fact that exe¬ 
cutrix kept the property intact, with¬ 
out making a distribution to the 
legatees, and in the meantime al¬ 
lowed the stock to remain registered 
on the bank's books in the name of 
the testator, and returned the other 
property for taxation in her name as 
executrix.—Cozart v. Mobley, 159 S. 
E. 749, 43 Ga.App. 630. 

Evidence not available 
In an action against the estate of 
deceased administrator for account¬ 
ing, evidence that the only parties 
that could have positive knowledge 
of the facts were dead, in connection 
with the circumstance that slight 
evidence was offered on both sides, 
justified the court’s finding that, ow¬ 
ing to the great lapse of time, evi¬ 
dence of nonpayment to the heir was 
not available.—Pratt v. Pratt, 184 P. 
956, 43 Cal.App. 261. 

2. Ala.—Patterson v. Weaver, 114 
So. 301, 216 Ala. 686. 

3. Vt.—Kemp v. Brock’s Estate, 119 
A. 396, 96 Vt. 347. 

4. Md.—./“Etna Casualty & Surety 
Co. v. State, 158 A. 45, 162 Md. 49. 
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der and pursuant to the will, in the absence of clear 
and convincing evidence to the contrary. 5 There is 
no presumption that a check given to a third per¬ 
son for an amount equal to the executor’s share as 
a legatee is in payment of the legacy. 6 The court 
will indulge in no unnecessary presumptions as to 
payment. 7 

§ 489. Receipt or Release 

The personal representative may require a receipt or 
release as a condition precedent to the payment of a 
legacy or distributive share, which receipt or release, in 
the absence of impeaching circumstances such as fraud 
or mistake, discharges the representative from further 
liability as such. 

The personal representative may require a receipt 
or release as a condition precedent to the payment 
of the amount due on a legacy or distributive share. 8 

In order that such acquittances may be valid as 
against the legatee or distributee, the latter must 
have had full knowledge of all the circumstances 
with respect to his rights in the distribution. 9 It is 
not essential to the validity of a receipt and release 
by beneficiaries under a will that the instrument de¬ 
scribe real estate or mention the name of a gran¬ 
tee. 10 In case of an allotment to a devisee or leg¬ 


atee, the receipt should be in substance and form as 
referred to in the will. 11 In the absence of a stat¬ 
ute providing otherwise, a receipt or release given 
by a married woman should also be executed by her 
husband, 12 except where it is for a legacy be¬ 
queathed to her separate use. 13 

In construing releases, it is the duty of the trial 
court to ascertain the intention of the parties as 
shown by the instruments, in the light of the cir¬ 
cumstances surrounding their execution, 14 and the 
construction placed thereon by the parties them¬ 
selves. 15 

Operation and effect. Unless the legatee or dis¬ 
tributee is estopped, 16 a receipt or release is open 
to explanation or impeachment, 17 as by showing 
that it was obtained through fraud and misrepre¬ 
sentations, 18 mistake or mutual misunderstanding, 19 
or for an inadequate consideration, 20 and, under 
such circumstances, is binding only for the amount 
actually received 21 or mentioned therein. 22 In the 
absence of such impeachment or explanation, how¬ 
ever, a receipt or release in full discharges the rep¬ 
resentative from further liability as representative 
to the legatee or distributee. 23 A receipt is evi- 


5. N.J.—Watt v. Atlantic Safe De¬ 
posit & Trust Co., 112 A. 186, 92 
N.J.Eq. 224. 

6. N.Y.—Squire v. Ordemann, 87 N. 
E. 435, 194 N.Y. 394. 

7. It is not necessary, for court to 
presume that the executor performed 
his duty and made distribution with¬ 
in the proper time therefor, where 
it appears that the legatee had been 
paid before the present proceedings 
were instituted.—Schmidt v. John¬ 
ston, 140 A. 87, 154 Md. 125. 

3. Del.—Ford v. Wilson, 85 A. 1073, 
10 Del.Ch. 124. 

24 C.J. p 476 note 98. 
life estate 

Whenever a bequest is to be en¬ 
joyed by persons in succession and 
the gift of the personalty is specific, 
the executor should deliver the prop¬ 
erty to the one to whom it is given 
for life, taking an inventory and re¬ 
ceipt for the benefit of the remain¬ 
derman.—Collett v. Farnan, 193 S.E. 
409, 212 N.C. 346. 

9. N.Y.—In re Curtis’ Estate, 19 1ST. 
Y.S.2d 542, 259 App.Div. 934. 

24 C.J. p 476 note 2. 

10. Kan.—Koenig v. Koenig, 142 P. 
261, 92 Kan. 761. 

24 C.J. p 476 note 3. 

11. N.C.—Johnson v. Johnson, 13 S. 
E. 183, 108 N.C. 619. 

IS. Pa.—Lawson’s Appeal, 23 Pa. 
85—Barrett's Estate, 14 Pittsb.Leg. 
J.,N.S., 63. 


13. N.Y.—Guild v. Peck, 11 Paige 
475. 

24 C.J. p 477 note 6. 

14. Release as individual 

Releases executed by heirs of es¬ 
tate discharging administratrix from 
any action in consideration of exact¬ 
ly the amount of each heir’s dis¬ 
tributive share in estate, exclusive 
of rents from realty, did not release 
administratrix as an individual from 
paying over to heirs their proportion¬ 
ate share of money which she had 
collected as rent without accounting 
therefor.—Charpentier v. Charpentier, 
195 A. 210, 59 R.I. 225. 

15. Pa.—In re Sarver’s Estate, 200 
A. 709, 132 Pa.Super. 238. 

16. U.S.—Cowen v. Adams, Ky., 78 
F. 536, 24 C.C.A. 198, rehearing de¬ 
nied 80 F. 448, 25 C.C.A. 547, af¬ 
firmed 19 S.Ct. 873, 174 U.S. 800, 43 
L.Ed. 118S, affirmed Adams v. 
Cowen, 20 S.Ct. 668, 177 U.S. 471, 
44 L.Ed. 851. 

24 C.J. p 477 note 7. 

Question of fact 

Whether legatee releasing claims 
against estate for one dollar was 
estopped by release to claim under 
will was a question of fact where 
evidence indicated that he believed 
he had to sign release to get his 
share of estate.—Barton v. Barton, 
71 S.W.2d 464, 189 Ark. 303. 

17. Ill.—Harrigan v. Stone, 230 Ill. 
App. 413. 

Pa.—In re Schwartz’s Estate, 35 Pa. 
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Dist. & Co. 386, affirmed 10 A.2d 
386, 337 Pa. 143. 

24 C.J. p 477 note 8. 

Jurisdiction 

Probate court has jurisdiction to 
determine effect of receipt for legacy 
given by legatee who has not in fact 
been paid.—In re Shadley’s Estate, 
271 N.W. 716, 279 Mich. 156. 

18. Ill.—Harrigan v. Stone, 230 Ill. 
App. 413. 

24 C.J. p 477 note 9. 

19. N.Y.—In re Curtis’ Estate, 19 N. 
Y.S.2d 542, 259 App.Div. 934. 

20. N.J.—Pennington v. L’Homme- 
dieu, 7 N.J.Eq. 343. 

24 C.J. p 477 note 10. 

21. Ill.—Harrigan v. Stone, 230 Ill. 
App. 413. 

24 C.J. p 477 note 11. 

Infant 

A receipt in full, given by an in¬ 
fant legatee to the executor of his 
father’s will, does not preclude him 
from showing that more was due; 
but in cases where the infant has 
arrived at years of- discretion, and 
his minority was unknown to the ex¬ 
ecutor,. he must account for what he 
has received.—Ferguson v. Bobo, 54 
Miss. 121, [disapproving in -so far 
as it holds to the contrary Quinn v. 
Moss, 12 Miss. 365]. 

22. Mass.—Lyman v. Clark, 9 Mass. 
235. 

23. Me.—Appeal of Crockett, 154 A 
180, 130 Me. 135. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 490 


dence that an account was rendered by the executor 
or administrator and settled and its charges al¬ 
lowed, 24 and that the legatee or distributee had no¬ 
tice of the settlement and might have appealed. 25 

Representative as legatee or distributee. Where 
the representative is also a legatee or distributee, he 
should execute and file a receipt in all respects like 
those required from other legatees or distributees. 25 

§ 490. Security and Refunding Bond 

In some jurisdictions, sometimes by virtue of express 
statutory provision, a legatee or distributee may be 
required, as a condition precedent to his being paid his 
legacy or distributive share, to give to the personal 
representative a refunding bond or other indemnity for 
the return of money paid him, if this becomes neces¬ 
sary for the payment of debts or legacies. This re¬ 
quirement is particularly applicable where distribution 
is made before final settlement. 

In a number of jurisdictions, a legatee or distrib¬ 
utee 27 may be required, as a condition precedent to 
his being paid his legacy or distributive share or a 
portion thereof, to give to the personal representa¬ 
tive a refunding bond or other indemnity for the 


return of money paid to him, if this becomes nec¬ 
essary for the payment of debts or legacies, 28 or to 
equalize distributive shares. 29 Accordingly, under 
the various statutes, where a personal representa¬ 
tive is ordered to make distribution before final set¬ 
tlement, he should require, or be directed to require, 
a bond or security for the payment of debts before 
making payment of a legacy or distributive share; 30 
but on a final settlement of an estate the necessity 
of such security ceases and it is no longer re¬ 
quired, 31 and it has been held that a final decree 
of distribution will protect the representative wheth¬ 
er or not he has taken refunding bonds from the 
legatees or distributees. 22 The requirement of bonds 
of indemnity is sometimes limited to cases where 
distribution is made before the expiration of the 
time allowed for filing claims against the estate, 23 
and after the lapse of the statutory period, the rep¬ 
resentative may be compelled by an order of court 
to make distribution without a refunding bond, 34 
if it appears that the debts which have been al¬ 
lowed have been paid or secured, 35 and there are 
no outstanding debts, 36 or the court is satisfied that 


Md.—./Etna Casualty & Surety Co. 

v. State, 158 A. 45, 162 Md. 49. 
R.I.—Charpentier v. Charpentier, 195 
A. 210, 59 R.I. 225. 

24 C.J. p 477 note 13. 

Compromise agreement 

Decedent’s son, signing compromise 
agreement as to claims after refusal 
of others to sign, and suffering no 
loss, was bound by agreement, al¬ 
though remaining sons did not sign. 
—In re Roos’ Estate, 230 N.Y.S. 332, 
132 Misc. 335. 

Personal debt 

Where a mother entitled to a dis¬ 
tributive share in the estate of a 
son executed to another son, who 
was administrator, a receipt therefor 
without receiving it, in order that 
he might settle his accounts as ad¬ 
ministrator, the mother thereby 
changed her claim to a personal debt 
against the son.—Hessig v. Hessig, 
115 S.W. 748, 131 Ky. 514. 

24. La.—De Coux v. Plantevignes, 
10 La. 503. 

24 C.J. p 477 note 14. 

25. Ind.—Camper v. Hayeth, 10 Ind. 
528. 

26. N.C.—Johnson v. Johnson, 13 S. 
E. 183, 108 N.C. 619. 

27. Ill.—Wolf v. Griffin, 13 Ill.App. 
559. 

24 C.J. p 478 note 19. 

28. N.Y.—In re Moose's Will, 272 N. 
Y.S. 140, 241 App.Div. 329—In re 
Strasenburgh's Estate, 242 N.Y.S. 
447, 136 Misc. 86—In re Goulden, 
170 N.Y.S. 154, 102 Misc. 642. 


Pa.—In re Steel’s Estate, 32 Pa.Dist. 

& Co. 55. 

24 C.J. p 478 note 20. 

Annuity 

(1) Where will charges an annuity 
on residuary estate, residuary bene¬ 
ficiary may be required either to fur¬ 
nish bond or make deposit of securi¬ 
ties in sum reasonably related to 
life expectancy of annuitant and 
amount of annuity before payment of 
residuary legacy.—In re Sneden's Es¬ 
tate, 276 N.Y.S. 441, 154 Misc. 49. 

(2) Legatee who was directed to 
pay twenty dollars per week to tes¬ 
tatrix’ sister during her life was 
required to give bond, although will 
contained no provision regarding fur¬ 
nishing of security.—In re Watson’s 
Ex’r, 2'73 N.Y.S. 426, 242 App.Div. 
723, reversing In re Watson's Estate, 
269 N.Y.S. 67, 149 Misc. 753. 

Creditor’s right to require 

A creditor has status to pay the 
court to order the executor to pro¬ 
cure a refunding bond from a legatee 
who has been paid without giving 
such bond.—In re Carter’s Estate, 
187 A. 334, 120 N.J.Eq. 578. 

Prior to deerse of distribution 
U.S.—Fitzroy v. U. S., Ct.Cl., 17 F. 

Supp. 503. 

Xu Louisiana 

(1) Before an heir can obtain pos¬ 
session of any property of succes¬ 
sion which may be in litigation, or 
can receive any money of the suc¬ 
cession which may be in litigation, 
he must give bond if required to do 
so by plaintiffs in such litigation.— 
Succession of Uthoff, 200 So. 290, 
196 La. 892. 


(2) Other particulars of Louisiana 
rule see 24 C.J. p 478 note 20 [f]. 

29 . Ind.—Tapley v. McGee, 6 Ind. 
56. 

Pa.—Meaher’s Estate, 10 Pa.Co. 221. 
24 C.J. p 478 note 21. 

30. Colo.—Oles v. Macky, 144 P. S91, 
58 Colo. 295. 

Minn.—Olson v. Fish, 7*7 N.W. 818, 
75 Minn. 228. 

Miss.—Murdock v. Washburn, 9 Miss. 
546. 

24 C.J. p 478 notes 22, 23. 

Sufficient assets to satisfy demands 
Refunding bond is necessary even 
where there are sufficient assets to 
satisfy all demands against the es¬ 
tate.—Sherman v. Saylor, 36 Ill.App. 
356. 

31. Miss.—Murdock v. Washburn, 9 
Miss. 546. 

32. Pa.—Ferguson v. Yard, 30 A. 
517, 164 Pa. 586. 

24 C.J. p 479 note 24. 

33. Mo.—In re Carlin’s Estate, 47 S. 
W.2d 213, 226 Mo.App. 622. 

Pa.—Pyles v. Fidelity & Deposit Co. 

of Maryland, 21 Pa.Dist. & Co. 680. 
24 C.J. p 479 note 28. 

34. CaL—In re Hinkel, 169 P. 70, 
176 Cal. 563. 

Mo.—State v. Stephenson, 12 Mo. 178. 

35. Mo.—In re Pound, 66 S.W. 273, 
166 Mo. 419. 

24 C.J. p 479 note 30. 

36. Ala.—Chambers v. Wright, 52 
Ala. 444. 

Tenn.—Murgitroyde v. Cleary, 16 Lea 
539. 
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no injury can result to the estate, 37 or if the decree 
reserves from distribution sufficient other property 
to pay all contested claims. 38 In the absence of a 
mandatory statute requiring bond, 39 it has also been 
considered that a refunding bond may be dispensed 
with where there are circumstances within the 
knowledge of the court sufficient to justify it in so 
doing, 40 as for example where sufficient time has 
elapsed to raise a presumption that there are no 
outstanding debts. 41 Where it has become impos¬ 
sible to give a bond, it may, it has been held, be 
dispensed with. 42 

Provision is sometimes made by statute for a 
bond, on the distribution of the estate of a person 
who has been absent and unheard of for so long a 
time as to raise a presumption of his death, con¬ 
ditioned for a refunding of the amount received, 
with interest, in case the supposed decedent shall 
prove to be in fact alive; 43 but in a case where the 
supposed decedent had been absent and unheard 
from for forty years, his estate was distributed 
without requiring bond. 44 

An administrator improperly appointed cannot 
claim a refunding bond before he will be compelled 
to pay over to the persons rightfully entitled thereto 
assets of the intestate that may have come into his 
hands. 45 

A representative may waive his right to require 
a refunding bond, 46 but his intention to waive his 


rights in this respect must be very clear. 47 

Amount of bond . The penal amount of the re¬ 
funding bond is usually within the discretion of the 
court, 48 or representative. 49 An executor is with¬ 
out jurisdiction to determine what amount and what 
form of security will be required of a legatee until 
he has demanded the fund. 50 

Approval of bond . In order that such bonds may 
protect the representative, it has been held that they 
must be approved by the probate court 51 at the 
time or after the final order to deliver the property 
is made. 52 

Effect of failure to give or require. While the 
failure of the court to require a bond on ordering 
distribution may be erroneous, 53 it does not render 
the decree of distribution void; 54 and the failure 
of a decree in favor of the legatees against the ex¬ 
ecutor to require a refunding bond has been held 
not even ground for reversal. 55 

The failure of the legatee or distributee to give 
or tender a refunding bond may be pleaded as a de¬ 
fense in an action for his legacy or distributive 
share, 56 or it may constitute a ground for recov¬ 
ering the legacy or distributive share where this 
was delivered on condition that a bond be given. 57 
So also if a refunding bond is not given when prop¬ 
erly required, a sufficient part of the assets may be 
retained and set apart as security. 58 It is the duty 
of the representative on such failure to invest the 


37. Cal.—In re Crocker, 38 P. 954, 
105 Cal. 368—In re Levinson, 33 P. 
726, 98 Cal. 654. 

24 C.J. p 479 note 32. 

38. Cal.—In re Crocker, 38 P. 954, 
105 Cal. 368. 

39. Okl.—Courtney v. Daniel, 253 P. 
990, 124 Okl. 46. 

Statute merely directory 

A statute requiring the distribu¬ 
tion of estates within a certain time 
after administration, and providing 
for the giving of bond by the dis¬ 
tributee, has been held to be merely 
directory and not mandatory.—Nash¬ 
ville & American Trust Co. v. Bax¬ 
ter, 105 S.W.2d 108, 171 Tenn. 494, 
114 A.L.R. 451. 

40. Ala.—Chambers v. Wright, 52 

Ala 444 

24 C.J. p 479 note 26. 

Discretion 

Question of bond on partial dis¬ 
tribution was within court’s discre¬ 
tion under facts.—In re Johnson’s 
Estate, 23 P.2d 1012, 218 Cal, 501. 

41. Pa.—Baughman v. Kunkle, 8 
Watts 483. 

24 C.J. p 479 note 27. 

Conversely, the chancellor, before 
permitting execution to issue on de¬ 


crees for distribution of estates, 
should require refunding bonds to be 
given by the distributees, where the 
lapse of time is not such as to raise 
the presumption that the debts are 
all paid.—Roberts v. Dale, 7 B.Mon., 
Ky., 199. 

42. Ill.—weir v. People, 78 Ill. 192 
—People v. Admire, 39 Ill. 251. 

43. Pa.—De Frane's Estate, 23 Pa. 
Dist. 613. 

24 C.J. p 479 note 35. 

44. Pa.—Sherwood’s Estate, 22 Pa 
Dist. 1017. 

45. Ky.—McChord v. Fisher, 13 B. 
Mon. 193. 

46. Mo.—In re Carlin’s Estate, 47 S. 
W.2d 213, 226 Mo.App. 622. 

24 C.J. p 480 note 52. 

47. N.C.—Howell v. Johnston, 49 N. 
C. 502. 

Va.—Nelson v. Cornwell, 11 Gratt. 

724, 52 Va 724. 

24 C.J. p 480 note 53. 

48. U.S.—Kirkpatrick v. Gibson, C. 
C.Va., 14 F.Cas.No.7,848, 2 Brock. 
388. 

49. N.C.—Badger v. Daniel, 79 N.C. 
372. 

24 C.J. p 481 note 55. 
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50. N.J.—In re Kellogg’s Estate, 129 
A. 742, 3 N.J. Mi sc. 694. 

51. N.Y.—Jones’ Estate, 1 N.Y.S. 
751, 15 N.Y.Civ.Proc. 45. 

Pa.—Robins’ Estate, 37 A. 121, 180 
Pa 630—Edgar v. Shields, 1 Grant 
361—Woodward’s Estate, 2 Chest. 
Co. 9. 

52. Ala.—Harrison v. Harrison, 9 
Ala. 470. 

53. Va.—McRae v. Brooks, 6 Munf. 
157, 20 Va. 157—Rootes v. Webb, 
4 Munf. 77, 18 Va 77—Stovall v. 
Woodson, 2 Munf. 303, 16 Va. 303. 

54. Pa.—Ferguson v. Yard, 30 A. 
517, 164 Pa. 586. 

24 C.J. p 481 note 65. 

55. Va.—Handly v. Snodgrass, 9 
Leigh 484, 36 Va 484. 

56. N.J.—Cowell v. Oxford, 6 N.J. 
Law 432. 

Pa.—Logan v. Richardson, 1 Pa. 372, 
overruling Chandler v. Lamborne, 
2 PaL.J.R. 124, 3 Pa.L.J. 367. 

24 C.J. p 481 note 67. 

57. N.C.—Howell v. Johnston, 49 N. 
C. 502. 

58. Pa.—Fitzpatrick’s Estate, 8 Pa. 
Dist. 726, 9 Pa.Dist. 88. 

24 C.J. p 481 note 69. 
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fund in the manner prescribed by statute and not to 
pay it into court. 59 On failure of a life tenant to 
execute bond it has been held proper to direct that 
the funds be turned over to a trustee or receiver 
to invest the money and pay the interest over to 
the beneficiary, 60 and it has also been held that, 
where a legatee for life or years is properly re¬ 
quired to give security and fails to do so, only the 
income of the legacy should be paid to him by the 
executor. 61 

Generally, unless the executor acts in bad faith or 
negligently, no personal liability attaches to him for 
failure to demand security from a legatee be¬ 
queathed a fund as a life tenant, 62 although in some 
jurisdictions the executor is chargeable with the 
sum so paid. 62 It has been held that a personal 
representative who waives a refunding bond from 
distributees when making a partial distribution, 64 
or who pays out money before the time for dis¬ 
tribution, 65 without a court order does so at his 
peril. A representative who makes distribution to 
legatees or distributees without taking a refunding 
bond before the payment of debts is guilty of a 
devastavit, and personally liable to unpaid creditors 
prejudiced thereby, 66 and it has also been held that 
where distribution is made before the time has 
elapsed within which creditors’ claims may be filed, 


without an indemnifying bond being given, the dis¬ 
tribution is ineffective to transfer title. 67 It has 
been held that, where payment is made under an 
agreement with the legatees and distributees by 
which they are to protect the representative from 
loss, 4 the former may be compelled to make resti¬ 
tution at the suit of creditors. 68 

Effect of giving bond . Refunding bonds stand 
as to creditors in place of the assets distributed, and 
of the representative’s responsibility, and operate 
to exonerate the representative from all liability for 
such assets and to protect him against the claims 
of creditors. 69 As to third persons they operate as 
an indemnity against claims against the estate, 70 
and not against creditors of the legatees or distrib¬ 
utees. 71 Recitals therein are subject to the ordi¬ 
nary rules of construction. 72 

From whom bond may be required. A refunding 
bond may be required of a trustee 73 or guardian 74 
of a distributee, the personal representative of a 
deceased distributee, 75 the assignee of a legacy or 
distributive share, 76 or a creditor of a legatee or 
distributee seeking to subject the latter’s legacy or 
distributive share in the hands of the representa¬ 
tive to his own claim. 77 It has been held, however, 
that one entitled to receive a legacy under a dis- 


59. Fa.—Bahnert’s Estate, 12 Phila. 
27, 4 Wkly.N.C. 360. 

24 C.J. p 481 note 71. 

60. Ky.—Cheney’s Adm'r v. Houston, 
3S S.W.2d 198, 238 Ky. 410. 

N.O.—Ernul v. Ernul, 132 S.E. 2, 
191 N.C. 347. 

61- Ala.—Mapon v. Pate, 34 Ala. 379. 
Conn.—Clarke v. Terry, 34 Conn. 176. 

62. N.J.—In re Kelloggs Estate, 129 
A. 712, 3 N.J.Misc. 694. 

63. N.Y.—In re Recked Estate, 184 
N.Y.S. 278, 112 Misc. 673. 

64. Mo.—In re Carlin’s Estate, 47 
S. W.L’d 213, 226 Mo.App. 622. 

65- U.S.—FItzroy v. U. S. t Ct.Cl., 17 
F.Supp. 503, 

Ohio.—Nunn v. Hubachcr, 158 N.E. 
9, 25 Ohio App, 265. 

66. W.Va.—Turk v. Hevener, 38 S. 
E, 476, 40 W.Va. 204. 

24 C.J. p 481 note 73, p 500 note 83. 

67. Ohio.—Sager v. Breisach, 22 N. 
E.2d 614, 61 Ohio App. 413. 

68. Pa.—Clinton’s Estate, 9 Pa.Dist. 
455, 24 Pa.Co. 218. 

69. Pa.—Schaeffer’s Appeal, 13 A. 
507, 119 Pa. 640. 

24 C.J, p 481 note 58. 

Claim not timely filed 

«.l) Claimant against an estate, 
who has presented his claim in due 
form but has failed to do so before 
the order barring creditors was made. 


is entitled to resort to a refunding 
bond given by a legatee.—In re Car¬ 
ter’s Estate, 187 A. 334, 120 N.J.Eq. 
578. 

(2) Order made under statute re¬ 
quiring order for leave of creditor 
to sue on refunding bond of debtor’s 
legatee when barred from suing debt¬ 
or’s executor, and requiring no notice 
of such proceeding, which was made 
without notice to legatee’s executor, 
was valid, since order did not dispose 
of any rights of legatee’s estate such 
as required giving notice to execu¬ 
tor, and only issue, whether creditor 
was barred from proceeding against 
debtor's executor, was a matter of 
record.—In re Wagner’s Estate, 187 
A. 775, 14 N.J.Misc. 834. 

Profits of contract 

Where the executors of a contrac¬ 
tor paid the profits of a contract to 
his nephew who claimed them on the 
ground that the contract had been 
performed by decedent for his ben¬ 
efit, taking a bond to secure the pay¬ 
ment of any claims against the es¬ 
tate arising from the contract, the 
bond was sufficient to protect the 
estate with respect to a judgment for 
personal injuries caused in perform¬ 
ing the contract, although that claim 
was not mentioned in the bond.— 
Dunfee v. Dunfee, 129 N.Y.S. 142, 145 
App.Div. 108, affirmed 98 N.E. 1102, 
205 N.Y. 543. 


70. Mass.—Desmond v. Fisher, 25 N. 
E. 968, 152 Mass. 521. 

71. Mass.—Desmond v. Fisher, su¬ 
pra. 

72. Miss.—Fonte v. Horton, 36 Miss. 
350. 

Pa.—Hoffman’s Estate, 10 Pa.Dist. 

758, 26 Pa.Co. 239. 

24 C.J. p 481 note 61. 

73. Pa.—Simpson’s Appeal, 109 Pa. 
383. 

74. Ind.—Chandler v. Morrison, 23 
N.E. 160, 123 Ind. 254. 

Miss.—Keith v. Jolly, 26 Miss. 131. 

75. Miss.—Maxwell v. Craft, 32 
Miss. 307. 

24 C.J. p 480 note 42. 

Distributee’s bond 

It has been held that, where a dis¬ 
tributee dies pending the proceedings 
for a distribution, payment may be 
made to his executor on a refunding 
bond executed by the distributee be¬ 
fore his death, or the court may re¬ 
quire an additional bond from the 
executor.—Murdock v. Murdock, 111 
Ill.App. 375, affirming 76 N.E. 57, 219 
Ill. 123. 

76. Ky.—Blackerby v. Holton, 5 
Dana 520—Kavanaugh. v. Thacker, 
2 Dana 137. 

Mass.—Davis v. Newton, 6 Mete. 537. 

77. Cal.—Sparks v. De la Guerra, 14 
Cal. 108. 

Del.—Fitchett v. Dolbee, 3 Del. 267. 
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tributive devise declaring a trust cannot be required 
to give a refunding bond ; 78 and that where a leg¬ 
atee for life with remainder to his children disap¬ 
peared more than seven years before the testators 
death, he is presumed to be dead, and his child takes 
under the will and not through him, and where the 
absence, unheard from, has continued for twenty- 
one years, the corpus of the fund, and all accumula¬ 
tions, are properly awarded to the child without re¬ 
quiring a refunding bond. 79 

Where the same person is both executor and leg¬ 
atee, the court has jurisdiction to order the execu¬ 
tor to demand and procure a refunding bond from 
himself as legatee. 80 

A legatee or devisee or tenant of a particular 
estate, with remainder over, is usually not required 
to give a refunding or forthcoming bond on the de¬ 
livery of the legacy or devise to him, for its deliv¬ 


ery at the end of his particular estate, 81 unless 
there is an express statutory provision requiring 
it, 82 or unless*there is danger of his wasting, se¬ 
creting, or removing the property, 83 as where the 
legacy is one of money or stocks, 84 particularly 
where the life tenant is a nonresident. 85 It has 
also been held that an executor's duty to demand 
security before delivery of the property to the life 
tenant exists only where the testator has not man¬ 
ifested an intention that the property should be de¬ 
livered to the life tenant. 86 

§ 491. Advances and Disbursements by Rep¬ 
resentative 

Advances and disbursements made by the represen¬ 
tative for the benefit of legatees or distributees of the 
estate are to be reimbursed from their respective por¬ 
tions of the estate. 

Unauthorized 87 advancements and disbursements 


78. Cal.—St. Mary's Hospital v. Per¬ 
ry, 9?. F. 864. 152 Cal. 33S. 

79. Pa.—Finger's Estate, 21 Pa.Dist. 
424. 

24 C.J. p 480 note 46. 

30. N.J.—In re Carter's Estate, 187 
A. 334, 120 N.J.Eq. 578. 

31. Ky.—Buckman's Trustee v. Ohio 
Valley Trust Co., 155 S.W.2d ’749, 
288 Ky. 114, 138 A.L.R. 436. 

N.J.—First Nat. Bank v. Johnson, 
169 A. 346, 114 N.J.Eq. 616. 

N.Y.—In re Read's Estate, 253 N.Y. 

S. 648, 141 Misc. 716. 

24 C.J. p 480 note 47. 

Defeasible estates 

An executor of a will, directing 
him, on the happening of certain 
contingencies, to pay certain portions 
of the personal estate to persons to 
whom they are given, subject to pro¬ 
visions for gifts over to other per¬ 
sons in case they should die leaving 
no issue, may pay over such por¬ 
tions, on the happening of such con¬ 
tingencies, without requiring the leg¬ 
atees to give security safely to keep 
the property and have it forthcoming 
in the event of the defeat of their 
■estates in the manner prescribed.— 
Fairmont Trust Co. v. Arnett, 81 S. 
E. 733, 74 W.Va. 127. 

32. N.J.—First Nat. Bank v. John¬ 
son, 169 A. 346, 114 N.J.Eq. 616. 

24 C.J. p 480 note 48. 

S3. Ill.—Hasemeier v. Welke, 141 
N.E. 176, 309 Ill. 460. 

N.Y.—Clark v. Clark, 8 Paige 152, 
35 Am.D. 676. 

N.C.—Ernul v. Ernul, 132 S.E. 2, 
191 N.C. 347. 

Pa.—In re Moore's Estate, 177 A. 333, 
117 Pa. Super. 82. 

24 C.J. p 480 note 49. 

Remainderman, or someone repre¬ 
senting him, may require execution 
of bond if the life tenant shows a 


disposition to waste or destroy the 
property.—Buckman’s Trustee v. 
Ohio Valley Trust Co., 155 S.W.2d 
749, 288 Ky. 114, 138 A.L.R. 436. 

84. Ky.—Cheney’s Adm'r v. Houston, 
38 S.W.2d 198, 238 Ky. 410. 

N.Y.—In re Hillis, 178 N.Y.S. 348. 
N.C.—Ernul v. Ernul, 132 S E. 2, 191 
N.C. 347. 

24 C.J. p 480 note 50. 

“Where a life legacy consists of 
money, the practice prevails in courts 
of chancery to require security of the 
life legatee, notwithstanding that he 
may be perfectly responsible, and 
even where there is no showing that 
there is danger of it being wasted.” 
—Pratt v. Skiff, 124 N.E. 534, 537, 
289 Ill. 268. 

Right to consume principal 

Where the interest on personal 
property is given to a party for life, 
with the right to consume the prin¬ 
cipal, security is not to he required. 
—In re Koller’s Estate, 12 Pa.Dist. 
& Co. 185, 21 North.Co. 360. 

Statute permissive 

A statute requiring legatee to give 
security where fund is bequeathed 
to her as life tenant, is not manda¬ 
tory and does not require either de¬ 
manding by executor or giving by 
legatee of security in every case.— 
In. re Kellogg’s Estate, 129 A. 742, 3 
N.J.Misc. 694. 

85. N.C.—Ernul v. Ernul, 132 S.E. 
2, 191 N.C. 347. 

Defeasible estate 

It has been held, however, that, in 
the absence of a statute or provi¬ 
sions of the will requiring it, the 
legatee of a defeasible estate can¬ 
not be compelled to give security for 
the safe-keeping of the property un¬ 
til termination of the estate, unless 
there is danger of its loss, even 
though he be a nonresident.—Fair¬ 
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mont Trust Co. v. Arnett, 81 S.E. 
733, 74 W.Va. 127. 

86. N.Y.—In re Von Kleist’s Will, 
193 N.E. 256, 265 N.Y. 422, re¬ 
versing 270 N.Y.S. 435, 240 App. 
Div. 436, modifying In re Von 
Kleist's Estate, 263 N.Y.S. 888, 147 
Misc. 416. 

However, it has also been held that 
a life tenant, desiring possession of 
estate funds, must give bond, unless 
she has right to invade principal, or 
decedent desired her to have posses¬ 
sion without security.—In re Rich¬ 
ardson's Estate, 238 N.Y.S. 271, 135 
Misc. 726, affirmed In re Richardson’s 
Ex’x, 243 N.Y.S. 845, 229 App.Div. 
765- 

87. Ariz.—U. S. Fidelity & Guaran¬ 
ty Co. v. Greer, 240 P. 343, 29 Ariz. 
203. 

Cal—In re Guglielmi's Estate, 31 P. 

2d 1078, 138 Cal.App. 80. 

Advances pursuant to testamentary 
directions 

Where a will provided that testa¬ 
tor's entire estate be kept together 
for five years and handled by his ex¬ 
ecutors as if testator was living, 
and that his wife should have one- 
half interest in the residue, and that 
the executors should allow his wife 
funds from the estate during the 
progress of settlement to live as 
she had theretofore lived and to 
carry on certain charities, payments 
made to the wife by the executors 
during the settlement of the estate 
for her maintenance and the chari¬ 
ties were chargeable to the estate, 
and not to her distributive share 
therein.—In re Taylor, 86 A. 708, 239 
Pa. 153. 

Widow’s statutory allowance is not 
chargeable against her share of the 
estate. 

Mass.—Burns v. Hovey, 136 N.E. 246, 
242 Mass. 363. 
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made in good faith 88 by the representative for the 
benefit of legatees or distributees of the estate are 
to be reimbursed from their respective portions of 
the estate; 89 and they should be specially adjusted 
by the representative, aside from his ordinary ad¬ 
ministration accounts, by way of an offset to the 
amount due from the estate in his hands to the lega¬ 
tee or distributee, 90 or to the assignee of the lega¬ 


tee or distributee ; 91 but the disbursement must have 
been in fact one for which the legatee was ulti¬ 
mately liable. 92 

Likewise, expenses bona fide and prudently in¬ 
curred by the representative for the benefit of leg¬ 
atees or distributees may be duly set off against the 
legacies or distributive shares concerned therein. 98 
This rule has been applied to expenditures for the 


Wash.—In re Andrew’s Estate, 212 P. 
1073, 123 Wash. 546. 

88. Cal —In re Bennett's Estate, 90 
P.2d S4, 13 Cal.2d 354. 

89. Ariz.—IT. S. Fidelity & Guaran¬ 
ty Co. v. Greer, 240 P. 343, 29 Ariz. 
203. 

Cal.—In re Hardenberg’s Estate, 63 
P.2d 1200, 18 Cal.App.2d 307. 

Iowa.—In re Moo’s Estate, 237 N.W. 
228, 213 Iowa 05, modified on oth¬ 
er grounds and rehearing denied 
238 N.W. 71S, 213 Iowa 95. 

Ivy.—Russell v. Hogan, 140 S.W.2d 
615, 282 Ky. 764. 

Neb.—In re Herman’s Estate, 293 N. 

W. 353, 13S Neb. 430. 

N.Y.—In re Donchian’s Estate, 217 
N.Y.S. 318, 128 Misc. 51. 

Or.—In re Stewart’s Estate, 2S P. 
2d 6 42, 6-44, 145 Or. 460, 91 A.L.R. 
818, quoting Corpus Juris. 

24 C.J. p 482 note 75. 

Liability of legatee or distributee to 
refund: 

In case of improper, erroneous, or 
premature payment see infra § 
50,>. 

On deficiency of assets see infra 
§g 510-512. 

Reimbursement of representative for 
advances to pay claims see supra § 
4 63. 

Compulsory payments to forced 
heir in necessitous circumstances 
may be charged on partition to the 
share 1 of such heir,—Succession of 
Ledet, 143 So. 56, 175 La. 225. 
Marshaling proceeds 

There was no requirement to mar¬ 
shal proceeds payable to legatees 
so as to enforce, at executor’s ex¬ 
pense, any contributions legally re¬ 
quired as among themselves by leg¬ 
atees, where legatees contributed di¬ 
rectly to situation.—In re Rodgers’ 
Estate, 264 N.Y.S. 624, 147 Misc. 344. 
Payment charged as advancement 
S.C.—Bethea v. Young, 161 S-E. 514, 
163 S.C. 356. 

Bight of others to complain 

O) Son of deceased legatee could 
complain that other legatees were 
permitted to use their interests in 
estate in advance of legal settlement 
only as he was thereby prejudiced. 
—Me Craw v. Cooper, 118 So. 333, 218 
Ala. 126. 

(2) An executor owed no duty to 
distributee's creditor, and no rights 
of creditor were infringed by execu¬ 


tor’s payment to distributee of mon¬ 
ey belonging to latter before settle¬ 
ment of executor’s account.—In re 
Bennett's Estate, 90 P.2d S4, 13 Cal. 
2d 354. 

Bight is mandatory, and not dis¬ 
cretionary with the court.—In re 
Bennett’s Estate, supra. 

Widow 

The total advance to a widow for 
her support during a contest of her 
husband’s will should be deducted 
from her share as next of kin, if the 
will is broken, or from her interest 
under the will, if it is sustained.— 
Matter of Hitchler, 47 N.Y.S. 1069, 
21 Misc. 417. 

90. Cal.—In re Bennett’s Estate, 90 
P.2d 84, 13 Cal.2d 354—In re Eliz- 
alde’s Estate, 188 P. 560, 182 Cal. 
427. 

N.Y.—In re McCafferty’s Will, 264 
N.Y.S. 38, 147 Misc. 179. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 644, 145 Or. 460, 91 A.L.R. 8l8, 
quoting Corpus Juris —In re Beth¬ 
els' Estates, 226 P. 427, 111 Or. 
178. 

24 C.J. p 482 note 76. 

Principal beneficiaries 

(1) Where the advancements were 
made to persons who were the prin¬ 
cipal beneficiaries in the estate, and 
where no harm would necessarily re¬ 
sult therefrom, credit has been al¬ 
lowed in the representative’s ac¬ 
counts for advancements.—In re 
Fotheringham’s Estate, 281 P. 337, 
154 Wash. 130. 

(2) Under such circumstances, ad¬ 
justment of inequalities in advance¬ 
ments is proper subject for inquiry 
and adjudication on petition for dis¬ 
tribution.—Moulton v. Thompson, 196 
N.E. 914, 291 Mass. 308. 

Proper practice is to retire from 
the consideration of the settlement 
of the account the question of the 
propriety of advances of distribu¬ 
tive shares, so that such question 
can be determined on distribution of 
the estate.—In re Guglielmi's Estate, 
31 P.2d 107S, 138 Cal.App. 80. 

91. N.J.—Jenkinson v. New York 
Finance Co., 82 A. 36, 79 N.J.Eq. 
247. 

N.Y.—Wallston v. Braswell, 54 N.C. 
137. 

92. Inheritance tax 

Executor’s payment, within a year 
of testatrix' death, of inheritance 

383 


tax assessed on stock which will 
provided should be transferred to 
legatees 3 years after testatrix’ 
death, being unwarranted, notwith¬ 
standing legatees’ failure to make re¬ 
turn and enter bond, since estate 
was not chargeable with tax, execu¬ 
tor was required, at expiration of 3- 
year period, to turn stock over to 
legatees upon payment of amount 
of tax assessable on basis of value 
of stock at termination of one year 
from testatrix' death, although such 
amount was less than that advanced 
by executor.—In re Youngblood’s Es¬ 
tate, 178 A. 517, 117 Pa.Super. 550. 

93. Ky.—Caudill v. Trimble’s Adm’r, 
117 S.W.2d 993, 273 Ky. 793. 

Md.—Anderson v. Carter, 2 A.2d 677, 
175 Md. 540. 

N.Y.—Rushworth v. Powers, 2 67 N. 
Y.S. 328, 149 Misc. 401, affirmed Ira 
re Whipple's Will, 281 N.Y.S. 693, 
2 44 App.Div. S84, and Rushworth 
v. Powers, 281 N.Y.S. 693, 244 

App.Div. SS5. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 644, 145 Or. 460, 91 A.L.R. 818, 
quoting Corpus Juris. 

24 C.J. p 95 notes 87, 89, p 483 note 
92. 

Expenditures for benefit of particu¬ 
lar legatees or distributees as ad¬ 
ministrative expense allowable out 
of general estate see supra § 237. 
Retaining indebtedness due to repre¬ 
sentative by legatee or distributee 
generally see infra § 494. 

Allowance in. account 

In the following cases credit was. 
allowed the representative in his ac¬ 
count for expenditures for the benefit 
of the beneficiaries of the estate. 
Ark.—Acker v. Watkins, 100 S.W.2d 
78, 193 Ark. 192. 

Minn.—In re Marchildon’s Estate, 2461 
N.W. 676, 188 Minn. 38. 

Taxes 

Executors, directed by will to con¬ 
vert estate into cash or other prop¬ 
erty readily divisible in kind, set 
apart stated sum in trust for tes¬ 
tator’s brother, and pay him monthly 
income from such fund or from gen¬ 
eral estate until such trust was set 
aside and producing income, had 
right to deduct proportionate share 
of estate and inheritance taxes paid 
by executors from amount due such 
beneficiary.—In re Cullen's Estate* 
1 285 N.W. 759, 231 Wis. 292. 
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-support, maintenance, and education of a minor ben¬ 
eficially interested in the estate. 94 Expenditures 
made for the benefit of the estate, however, should 
be paid out of the property of the estate before it 
is distributed, and cannot be charged in a distribu¬ 
tion of the estate as a lien on the heirs’ interests 
therein. 95 

The amount of advances to be made should be lim¬ 
ited to the actual interest of the beneficiary of the 
estate at the time the advances are made. 96 

If the legacy or distributive share lapses in inter¬ 
est after the advances have been made, the repre¬ 
sentative may recover the advances by an action in 
his own right as for money had and received. 97 

Advances by executor or administrator individu¬ 
ally. Where the representative makes advances or 
disbursements from his own funds for the benefit of 
legatees or distributees, he becomes subrogated to 
their rights, 98 and is entitled to credit therefor, as 


a charge against their legacies or distributive shares, 
on final settlement of the estate; 99 or after the leg¬ 
acy or distributive share is due, he may reimburse 
himself from funds in his hands subject to its pay¬ 
ment. 1 Of course, an executor is not bound to pay 
out of his individual means after exhausting or 
nearly exhausting the funds applicable from the es¬ 
tate for advancement. 2 

Interest on advances . Where the circumstances 
indicate that advances were made as a partial dis¬ 
tribution, as where the representative had income in 
hand not bearing interest, no interest should be 
charged thereon against the legatee or distributee, 3 
but where the representative is charged with inter¬ 
est on the funds in his hands, the advances should 
be treated as loans, and interest charged thereon, 
for the double purpose of reimbursing the represen¬ 
tative for the interest which has been charged 
against him and of equalizing distributive shares. 4 
It has also been held that interest on advances 


94. N.Y.—Hyland v. Baxter, 98 N. 
Y. 610—In re Boulware's Will, 258 
N.Y.S. 522, 144 Misc. 235—In re 
Farley's Estate, 206 N.Y.S. 29, 123 
Misc. 564. 

Pa.—Billman’s Estate, 24 Pa.Co. 423. 
Guardian without funds 

An administrator was entitled to 
allowance out of a minor heirs' share 
in the estate for the purchase of 
tombstones for deceased parents of 
such minors, and also for taxes paid 
on the minors' realty, and for ex¬ 
penditures for clothing, etc., where 
the administrator was also guardian 
for such minors and as guardian had 
no funds.—Caudill v. Trimble’s 
Adm’r, 117 S.W.2d 993, 273 Ky. 793. 
Showing* necessary for allowance 
To be entitled to an allowance or 
credit as against the share in the es¬ 
tate of a minor child for whom no 
general guardian has been appointed, 
the administrator must show that he 
acted in good faith and that the ne¬ 
cessities of the minor required the 
expenditure.—Hyland v. Baxter, 42 
Hun., N.Y., 9. 

Approval of expenditure by court 
Administrator making expenditures 
for maintenance and education of 
intestate’s minor child, without 
court’s authorization, did so at ad¬ 
ministrator's peril, although he had 
received authority to convert minor’s 
estate into cash and make use there¬ 
of for such purposes.—Alcorn v. Al¬ 
corn, 35 S.W.2d 1027, 183 Ark. *342. 

95. Wash.—In re Brown’s Estate, 
160 P. 945, 93 Wash. 324. 

24 C.J. p 484 note 94. 

Xrands specifically devised are not 
subject to payment of expenses of 
executors in carrying on testator’s 
business.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 


96. N.Y.—In re Stumpp's Estate, 274 
N.Y.S. 466, 153 Misc. 92. 

24 C J. p 482 note 80. 

Statute affording protection to ad¬ 
ministrator making advancements on 
account of distributive shares does 
not apply where it appears that ad¬ 
vancements have been made not in 
proportion required for ultimate just 
distribution of estate.—Moulton v. 
Thompson, 19 6 N.E. 914, 291 Mass. 
308. 

97. Miss.—Lawrence v. Carter, 16 
Pick. 12. 

98. U.S.—Dixon v. Davis, D.C.S.C., 
31 F.Supp. 912, 918, quoting Corpus 
Juris. 

W.Va.—Earle v. Coberly, 64 S.E. 628, 
65 W.Va. 163, 17 Ann.Cas. 479. 

24 C.J. p 483 note 86. 

Judgment over against life tenant 
Where executor conducted farming 
operations in violation of statute, 
and used the money of the estate 
therein by express or implied agree¬ 
ment, .with the life tenant, or where 
the life tenant ratified such expendi¬ 
ture by receiving the fruits, and 
judgment was rendered against the 
executor and his surety in favor of 
the remaindermen, defendants were 
entitled to judgment over against 
the life tenant.—Lane v. Tarver, 113 
S.E. 452, 153 Ga. 570. 

Rule inapplicable 

Where an executrix had no person¬ 
alty in her hands, and the one source 
from which money could be obtained 
to pay a legacy was from payments 
to be made by a devisee, and the 
executrix could not enforce such 
payment, and the devisee made no 
payment, and whether he would 
make one was doubtful, and the ex¬ 
ecutrix paid the legacy out of her 
own funds, and the legatee quit¬ 
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claimed her rights in the estate with 
knowledge of the facts, the transac¬ 
tion was not within the rule that a 
transaction between an executrix and 
a beneficiary will be closely scru¬ 
tinized.—Stapleton v. Haight, 113 N. 
W. 351, 135 Iowa 564. 

99. U.S.—Dixon v. Davis, D.C.S.C., 
31 F.Supp. 912, 918, quoting Cor¬ 
pus Juris. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 

24 C.J. p 483 note 87. 

1. U.S.—Dixon v. Davis, D.C.S.C., 31 
F.Supp. 912, 918, quoting Corpus 
Juris. 

24 C.J. p 483 note 88. 

Advances not barred 

Executors who made advances out 
of private funds to care for tes¬ 
tator’s widow, for whose use tes¬ 
tator had directed executors to hold 
residue of personalty, were entitled, 
on removal, to reimbursement out 
of estate for all advances, including 
those incurred more than three years 
before removal, since no cause of ac¬ 
tion therefor arose until removal, and 
hence no items were barred.—Short¬ 
er v. King, 171 So. 26, 177 Miss. 397. 

2. N.Y.—Fonda v. Penfield, 46 Barb. 
503. 

3. N.Y.—Thorn v. Garner, 21 N.E. 
149, 113 N.Y. 198, modifying 42 
Hun 507. 

24 C.J. p 483 note 81. 

4. S.C.—Cunningham v. Cauthen, 15 

S.E. 917, 37 S.C. 123, 21 S.E. 800, 
44 S.C. 95. 

24 C.J. p 483 note 82. 

Charge of interest held proper in 
order to equalize distributive shares. 
—McIntosh v. Zeigler, 125 S.E. 636, 
130 S.C. 287. 
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should be allowed the representative where he 
makes them before the legacy or distributive share 
is due. 5 If a note or other evidence of indebtedness 
is taken for the advance, it is merely a loan and 
should bear interest. 6 

Lien for advances. The representative’s advanc¬ 
es or disbursements on behalf of a legatee or dis¬ 
tributee constitute a lien on his share or interest in 
the estate, 7 but it cannot be enforced until the es¬ 
tate is ready for distribution. 8 This lien has been 
held to be superior to any lien acquired by a subse¬ 
quent judgment creditor of the distributee, 9 although 
it has been held to be inferior to liens existing 
against the legatee’s or distributee’s interest where 
the advancement was made after notice of such 
liens. 10 

§ 492. Mode and Sufficiency of Payment or 
Distribution 

Unless a particular mode of paying a legatee or dis¬ 
tributee is prescribed by the win or by statute, payment 


may, in general, be made to him in any manner which 
gives him his due proportion of the estate. If payment in 
money is expressed or implied, it usually should be in 
cash. 

Unless a particular mode of paying a legatee or 
distributee is expressly prescribed by the will 11 or 
by statute, 12 payment may in general be made to 
him in any manner which gives him his due pro¬ 
portion of the estate, 13 and which shows an absolute 
payment, 14 and a representative may be estopped to 
deny that a payment is absolute where by his acts 
he has led others to believe that it was absolute, and 
they would otherwise be prejudiced. 15 In making 
a division the executor may exercise a certain 
amount of discretion as to the appropriate method 
of doing so, 16 but should adopt the method that will 
lead to an equal and equitable result. 17 

A legacy or bequest which is expressed in terms 
of money, or implies satisfaction in money, usually 
should be paid in cash, 18 unless there is an express 
or reasonably implied testamentary intention to the 


5. Ky.—Black v. Keenan, 5 Dana 
570. 

6. Ohio.—Brooks v. Hanna, 19 Ohio 
Cir.Ct. 216, 10 Ohio Cir.Dec. 480. 

7. Ala.—Reed v. Ragsdale, 163 So. 
324, 230 Ala. 683. 

Cal.—In re Guglielmi's Estate, 31 P. 

2d 1078, 138 Cal.App. 80. 

Ind.—Green v. Brown, 44 N.E. 805, 

146 Ind. 1. 

24 C.J. p 483 note 90. 

8. Mass.—Haskell v. Hill, 47 N.E. 
586, 169 Mass. 124. 

Time of granting 

The personal representative of an 
estate may not be granted a lien for 
advances made to a distributee until 
final distribution, although such rep¬ 
resentative's intermediate accounts, 
unlike those of a guardian, are con¬ 
clusive when Settled.—Mitchell v. 
Bagot, Cal-App., 119 P.2d 758. 

9. Ala.—Reed v. Ragsdale, 163 So. 
324, 230 Ala. 683. 

Subsequent garnishment 

Money legally paid by executor to 
residuary legatee before service of 
writ of execution on deficiency judg¬ 
ment against such legatee was not 
subject to garnishment, and judg¬ 
ment creditor acquired no rights 
therein as against executor.—In re 
Bennett's Estate, 90 P.2d 84, 13 Cal. 
2d 354. 

10. N.T.—In re Stumpp’s Estate, 
374 N.Y.S. 466, 153 Misc. 92—In re 
Rodgers’ Estate, 264 N.Y.S. 624, 

147 Misc. 3 44. 

11. Ga,—Russell v. Kearney, 27 Ga. 
96. 

N.Y.—In re Soper's Estate, 231 N.Y.S. 
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333. 224 App.Div. 431—In re Hess’ i 
Will, 198 N.Y.S. 573. 120 Misc. 372. 
24 C.J. p 484 note 96. 

12. Ga.—McKee v. McKee, 48 Ga. 
332. 

N.Y.— In re Hess’ Will, 198 N.Y.S. 
673. 120 Misc. 372. 

Pa.—In re White’s Estate, 185 A. 589, 
322 Pa. 85. 

13. Conn.—Schwartz v. Schwartz, 
132 A. 461, 463, 104 Conn. 271, cit¬ 
ing Corpus Juris. 

N.Y.—In re Hess’ Will, 198 N.Y.S. 
573, 575, 120 Misc. 372, quoting 

Corpus Juris. 

24 C-J. p 484 note 98. 

Executor or administrator as legatee 
or distributee see supra § 486. 
Payment of income 

Where a bequest is made of the 
income of stock to certain persons for 
life, with remainder over the stock 
may be held by the executor until the 
distribution of the estate, he paying 
the dividends as directed by the will, 
or the court may appoint a trustee 
to hold it and collect and disburse 
the dividends during the lives of the 
life tenants, and after their death 
to deliver it to the remaindermen, 
or it may be turned over to the life 
tenants on their executing an ap¬ 
proved bond to the remaindermen for 
the forthcoming of the property at 
the termination of the life estates.— 
Wilkinson v. Rosser, 104 S.W. 1019, 
31 Ky.L. 1262. 

14. Ind.—Bryant v. Householder, 71 
Ind. 349. 

24 C.J. P 484 note 99. 

15. S.C.—Garrett v. Hamburg Bank, 
20 S.C.Eq. 66. 
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16. N.Y.—Clark v. Goodridge, 103 N. 
Y.S. 36, 52 Misc. 239. 

24 C.J. p 484 note 98 [a]. 

17. N.Y.—In re Hess’ Will, 198 N.Y. 
S. 573, 120 Misc. 372. 

Pa.—Wynkoop’s Estate, 53 Pa.Super. 
472. 

24 C.J. p 484 note 98 [b], [el. 

18. Conn.—Chase Nat. Bank of City 
of New York v. Schleussner, 167 A. 
808, 117 Conn. 370. 

Ill.—Bakalar v. Stinar, 271 Ill.App. 
503. 

Ky.—Andrew’s Ex’x v. Spruill, 112 
S.W.2d 402, 271 Ky. 516. 

N.Y.—In re Valionis' Estate, 26 N.Y. 
S.2d 540, 176 Misc. 110—In re Den¬ 
ari’s Will, 300 N.Y.S. 1279, 165 Misc. 
450—In re Flint’s Will, 266 N.Y. 
S. 392, 148 Misc. 474, reversed on 
other grounds 269 N.Y.S. 470, 240 
App.Div. 217, affirmed In re Central 
Hanover Bank Sc Trust Co., 195 N. 
E. 221, 266 N.Y. 607—In re Dela- 
field’s Will, 6 N.Y.S.2d 585. 

Pa.—In re Brooke's Estate, 184 A. 
54, 321 Pa. 529—In re Jones’ Es¬ 
tate, 171 A. 265, 314 Pa. 93, modi¬ 
fying 19 Pa.Dist. & Co. 3 00. 

24 C.J. p 484 note 1. 

Bequest of money has been held 
payable in coin or specie, and not in 
paper currency. 

N.Y.—In re Hess' Will, 198 N.Y.S. 
573, 120 Misc. 372. 

Va.—Allen v. Bird, 6 Munf. 108, 20 
Va. 108. 

24 C.J. p 484 note 1 [a]. 

Francs paid in dollars 

Distribution, which was directed 
by will to be made in francs, may 
be ordered made in dollars at the ex¬ 
change rate at time of payment.— 
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contrary-, 19 or unless the legatee or distributee con¬ 
sents to the receipt of other kinds of personalty. 20 
If accepted as such, payment may be made partly 
in cash and partly by note, 21 or in property at an 
agreed valuation, 22 unless the executor has no pow¬ 
er to agree to such a payment. 23 A payment in 
money should be in current, and not in depreciated, 
money, 24 although the representative may be al¬ 
lowed credit for a payment in depreciated currency 
made at a time when it passed as lawful money, 25 
but the same scale of reduction should be applied 
to payments made out of a fund of depreciated 
money as is applied to the fund. 26 

A credit on a distributive share of the price of 
property purchased by the distributee at the admin¬ 
istrator's sale has been considered a valid pay¬ 
ment. 27 A deposit in bank to a distributee's credit 
without notification thereof does not constitute a 
good payment, 28 nor is a distributive share paid 
merely by purchasing a bank draft for the amount 
thereof and sending it to the distributee, who pro¬ 
ceeded with due diligence to collect it, where the 
bank failed in the meantime and the draft was 
not paid; 29 but the investment of money in the 
name of a legatee has been held a payment of the 
legacy, pro tanto, so as to vest the title in him and 
pass to him the right to the accruing interest, 30 and 
where such investment is made in compliance with 
an order of court, and is flowed in the settlement 
of the executor’s account, he is discharged from all 
liability therefor. 31 

Installment payments. Where the amount of a 
legacy is large, payment may be made by install¬ 
ments, 32 but a legatee is not bound to accept a par¬ 
tial payment of his legacy in the absence of an or¬ 


der of court directing such payment. 33 A partial 
payment to one entitled to share only in the residu¬ 
ary estate is a charge against his share thereof. 34 

Retention by representative as agent. Where the 
legatee authorizes the representative to retain the 
money as his debtor, there is a valid distribution and 
the representative is liable only in his personal ca¬ 
pacity. 35 

Note or bond of executor or administrator. The 
acceptance by a legatee or distributee of the note or 
bond of the executor or administrator for the 
amount of his legacy or distributive share extin¬ 
guishes his claim to the latter, 36 and the acceptance 
of the note of one of two executors as security for 
the payment of a legacy, thereby extending the time 
of payment, discharges the other executor. 37 A 
widow who agrees to accept an administrator’s note 
for her distributive share of her husband’s estate and 
to forbear the collection thereof for a certain period, 
thereby suspends her remedy in the probate court 
for distribution, but may maintain a common-law 
action on the administrator’s promise to give such 
note. 38 

§ 493. - Distribution in Kind 

a. In general 

b. Stocks, bonds, notes, and other securi¬ 

ties 

c. Specific legacies, 
a. In General 

A distribution in kind, generally, is authorized where 
a conversion of the property into money is not necessary 
to the administration of the estate, or demanded by the 
parties interested, and the rights of the parties can be 
thereby equitably adjusted. 


Barnum v. D’Hendecourt, 28 N.Y.S. 

2d 143. 

Depreciated mortgage not medium of 
payment 

Pa.—In re Jones* Estate, 171 A. 265, 
314 Pa. 93, modifying 19 Pa.Dist. 
& Co. 100. 

13. N.Y.—In re Denari’s Will, 300 

N.Y.S. 1279, 165 Misc. 450. . 

Payment other than in money gen¬ 
erally see the C.J.S. title Payment 
§§ 22-35, also 48 C.J. p 608 note 28 
-p 629 note 52. 

20. Conn.—Schwartz v. Schwartz, 
132 A. 461, 104 Conn. 271. 

N.Y.—In re Valionis* Estate, 26 N.Y. 
S.2d 540, 176 Misc. 110—In re 

Flint’s Will, 266 N.Y.S. 392, 148 
Misc. 474, reversed on other 
grounds 269 N.Y.S. 470, 240 App. 
Div. 217, affirmed In re Central 
Hanover Bank & Trust Co., 195 N. 
E. 221, 266 N.Y. 607 

24 C.J. p 484 note 2. 


21. Mich.—Van Middlesworth v. Van 
Middlesworth, 32 Mich. 183. 

24 C.J. p 484 note 2 [e]. 

22. S.C.—Muldrow v. Mixson, 72 S. 
E. 466, 89 S.C. 551. 

24 C.J. p 484 note 2 [c]. 

23. Tex.—Johnson v. Short, 94 S.W. 
1082, 43 Tex.Civ.App. 128. 

24 C.J. p 484 note 2 [f]. 

24. Ky.—McDowell v. Burton, 4 
Bibb. 326. 

24 C.J. p 484 note 1 [f]. 

25. N.C.—Evans v. Evans, 84 N.C. 
146—Williams v. Williams, 79 N. 
C. 411. 

26. N.C.—Depriest v. Patterson, 94 
N.C. 519. 

27. Ala.—Wilson v. Randall, 37 Ala. 
74, 76 Am.D. 347. 

28. Iowa.—Rainwater v. Hummell, 
44 N.W. 814, 79 Iowa 571. 

Md.—Scott v. Fox, 14 Md. 388. 

29. Mo.—State v. Wagers, 47 Mo. 
App. 431. 


30. U.S.—Sullivan v. Winthrop, C.C. 
Mass., 23 F.Cas.No.13,600, 1 Sumn. 
1. 

24 C.J. p 485 note 6. 

31. Md.—Siechrist v. Bose, 39 A. 745, 
87 Md. 284. 

32. S.C.—Bowles v. Drayton, 1 S.C. 
Eq. 489, 1 Am.D. 689. 

24 C.J. p 485 note 8. 

33. Mass.—Welch v. Adams, 25 N.E. 
34, 152 Mass. 74, 9 L.R.A. 244. 

34. U.S.—Mclntire v. Mclntire, 24 S. 
Ct. 196, 192 U.S. 116, 48 L.Ed. 369, 
affirming 20 App.D.C. 134. 

24 C.J. p 485 note 8 [a]. 

35. N.Y.—In re Bussman, 176 N.Y. 
S. 505. 

Pa.—Krogman's Estate, 14 Pa.Co. 567, 

36. Ga.—Mosley v. Floyd, 31 Ga. 
564. 

24 C.J. p 487 note 33. 

37. Ga.—Mosley v. Floyd, supra. 

38. Pa.—Ament v. Sarver, 2 Grant 
34. 
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A distribution in kind is authorized where a con¬ 
version of the property into money is not necessary 
to the administration of the estate, 39 and the lega¬ 
tees or distributees, who have a present right to their 
shares, 40 consent to or demand such a distribution, 41 
and the rights of the parties can be thereby equita¬ 
bly adjusted, 42 although this does not mean that 
there should be an exactly equal distribution in kind, 
as the shares of the distributees may be equalized by 
payments in money. 43 Legacies out of an estate 
over which testatrix had the power of appointment 
should be paid in kind. 44 It has been held that if 
the assets are partly gold and partly currency, each 
distributee should have his fair share of each kind. 45 

Under a statute providing for a distribution in 
kind at the instance of the representative or a dis¬ 
tributee, a distributee may obtain his share of the 
estate, as directed by the will, in kind or may force 
a sale. 46 However, a statute empowering the court 


to direct the assignment of personalty if it appears 
that a sale would cause a loss to any infant or in¬ 
competent legatee or distributee, does not apply 
where all the legatees are adults and compos men¬ 
tis. 47 The right to take land instead of the pro¬ 
ceeds cannot be claimed after a sale by the executor 
under a power. 48 

The value of the property distributed in kind may 
be agreed on by the beneficiaries, 49 or it may be 
fixed by appraisement; 50 but under a will authoriz¬ 
ing the executor to deliver specific property to him¬ 
self as trustee in establishing the trusts, he may, 
where there is no question of discrimination between 
different beneficiaries, turn over such property to 
himself as trustee without an appraisal. 51 

The records of the court ordering a distribution 
in kind are sufficient muniments of title without any 
formal transfer of the property distributed ; 52 and 
a conveyance of real estate may constitute a good 


39. Ohio.—Du Vail v. Faulkner, 149 
N.E. 868, 118 Ohio St. 543. 

Pa.—In re Carter’s Estate, 20 Erie 
Co. 217. 

24 C.J. p 485 note 12. 

As exception to rule 

It has been said that “distribu¬ 
tion of any estate in kind is al¬ 
ways the exception and not the rule.” 
U.S.—Hart v. Burke, C.C.A.Pa., 108 
F.2d 82, 86, affirming, D.C., 25 F. 
Supp. 945. 

Pa.—In re McTague's Estate, 18 A.2d 
532, 534, 144 Pa.Super. 30. 

Taking over business 

Where provision of will creating 
trust of testator's business was void 
under statute against perpetuities, 
business could be liquidated hy ex¬ 
ecutor under rules applicable to ad¬ 
ministration of assets of estate and 
particularly to sale or liquidation of 
business left by testator, hut where 
estate had been substantially admin¬ 
istered, residuary legatees would be 
permitted, if they chose, to take over 
the business in kind.—In re Morri¬ 
son’s Estate, 18 N.Y.S.2d 235, 173 
Misc. 503. 

40. N.Y.—Matter of Holzworth, 151 
N.Y.S. 1072, 166 App.Div. 150, af¬ 
firmed 109 N.E. 1079, 215 N.Y. 700. 

24 C.J. p 485 note 13 [b], 

41. Miss.—McDowell v. Minor, 160 
So. 389, 174 Miss. 848, 

Mo.—State v. Ewing, 174 S.W. 382, 
264 Mo. 331. 

N.Y.—In re Valionis’ Estate, 26 N. 
Y.S.2d 540, 176 Misc. 110—In re 
Walsh’s Ex’rs, 214 N.Y.S. 167, 126 
Misc. 479. 

Pa.—In re Brooks, 94 A, 478, 249 
Pa. 66. 

24 C.J. p 485 note 13. 

Slectipn of distributee 

In an action for an accounting 


against an administrator where there 
are certain diamonds and a watch, 
the value of which has been fixed, 
and which are ordered turned over 
to a certain minor, in lieu of money, 
the decree should give the minor his 
choice as to whether he will accept 
the jewels or the money.—Flanigan 
v. Landmon, 8 Tenn.App. 361. 

IVack of consent 

Where decedent died intestate and 
distributees did not indicate willing¬ 
ness to accept in kind, realty which 
was deemed personalty because ac¬ 
quired by salvage operation could 
not be distributed and administratrix 
must continue its retention until sale 
could be effected.—In re Valionis’ Es¬ 
tate, 26 N.Y.S.2d 540, 176 Misc. 110. 

42. Ala.—Parker v. Robertson, 88 

So. 418, 205 Ala. 434. 

24 C.J. p 485 note 14. 

Share of increase 

Where residuary devisee of fa¬ 
ther's estate had agreed before fa¬ 
ther’s death to share with brother 
property received under father’s will, 
brother’s representatives are entitled 
to share of increase of cattle and 
sheep resulting during period residu¬ 
ary devisee, as executor of father's 
will, managed estate, rather than to 
interest on value of brother's share 
in property.—Platt v. Jones, 38 P.2d 
703, 149 Or. 246, modified on other 
grounds 39 P.2d 955, 149 Or. 246. 

43. Md.—Williams v. Holmes, 9 Md. 

281. 

Puerto Rico.—Ex parte Fernandez, 16 

Puerto Rico 651. 


44. Md.—Harrison v. Denny, 77 A. 
837, 113 Md. 509. 

45. Ala.—Lowry v. Newsom, 51 Ala. 
570. 

46. U.S.—Robinson v. Georgia Sav. 
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Bank & Trust Co., C.C.A.Ga., 106 
F.2d 944. 

Grandchild 

Under will directing division of 
residue of estate including realty in¬ 
to four equal shares and providing 
that one of such shares should go to 
children of testator’s daughter in 
proportionate shares to be paid when 
each child reached majority, child of 
testator’s daughter on reaching ma¬ 
jority could, under such a statute, ob¬ 
tain her share of residue in kind or 
could force sale.—Robinson v. Geor¬ 
gia Sav. Bank & Trust Co., supra. 
Sale under order of court for dis¬ 
tribution see supra § 544. 

47. N.Y.—In re Grieco's Estate, 15 
N.Y.S.2d 962, 172 Misc. 723. 

48. N.Y.—Osgood v. Franklin, 2 
Johns.Ch. 1, 7 Am.D. 513. 

49. N.Y.—Matter of Ross, 68 N.Y.S. 
373, 33 Misc. 163, 2 Mills Surr. 58. 

24 C.J. p 485 note 14 [b]. 

50. Va.—Fleet v. Crippled Children's 
Hospital, 176 S.E. 202, 163 Va. 139. 

At time of transfer 

A testamentary provision that 
legacies should he paid, so far as 
practicable, in property of the estate 
and at the valuation fixed by apprais¬ 
ers, means that a legatee should re¬ 
ceive the legacy in money or in prop¬ 
erty equal in value to the amount of 
the legacy, and a transfer of prop¬ 
erty at its value as of the time of 
the transfer is proper, although it 
differs from the Value placed on the 
estate by appraisers at another time. 
—Fleet v. Crippled Children’s Hos¬ 
pital, supra. 

51. N.Y.—In re Sturgis’ Will, 236 N. 
Y.S. 627, 135 Misc. 1. 

52. Me.—Rose v. O'Brien, 50 Me. 188. 
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payment, although a third person is in possession 
claiming adversely. 53 A deed, under a partition 
agreement, may be sufficient without any convey¬ 
ance by the executor or administrator. 54 

b. Stocks, Bonds, Notes, and Other Securities 

A distribution in kind of stocks, bonds, notes, and 
other securities, may be made where the parties in¬ 
terested consent thereto, and a sale is not necessary for 
purposes of administration, or a conversion would cause 
a Joss, or the equities in the case justify such a distribu¬ 
tion. 

A payment or distribution*in kind of stocks, bonds, 
notes, or other securities may be made, 55 where the 
will directs such a distribution, 56 or the parties in¬ 
terested consent thereto, 57 although the securities 
are held for conversion, 58 and where a sale is not 


necessary for purposes of administration; 59 or 
where it appears that a conversion of the securi¬ 
ties into money would not be for the best interest 
of, or would cause a loss to, the parties entitled 
thereto, 60 or that the equities in the case justify 
such a distribution. 61 In the absence of a necessi¬ 
ty for a sale for purposes of administration, the ex¬ 
ecutor ordinarily should not refuse a request by the 
legatee or distributee for a distribution of the secur¬ 
ities in kind. 62 

Under a statute authorizing the court to direct a 
distribution in kind of stocks, bonds, or other se¬ 
curities, which for reasons satisfactory to the court 
have not been converted, the court may direct a dis¬ 
tribution in kind of such assets where there are sat¬ 
isfactory reasons therefor, 63 and may order the 


53. Ga.—French v. Baker, 22 S.E. 
652, 95 Ga. 715. 

54. Ala.—Dirago v. Taylor, 150 So. 
150, 227 Ala. 271. 

55. N.C.—Fidelity Trust Co. v. Wal¬ 
ton, 153 S.E. 401, 198 N.C. 790. 

Ohio.—Eastman v. Sohl, 34 N.E. 2d 
291, 66 Ohio App. 383. 

24 C.J. p 486 note 17. 

“Distribution in kind.” and not “ad¬ 
vancement” 

Transaction whereby testator's wid¬ 
ow, who was an executrix and enti¬ 
tled to life estate in testator's es¬ 
tate, and testator's son, who was 
executor and, along- with testator's 
daughter, a remainderman, delivered 
over to testator's son part of the 
shares of stock owned by testator, 
was a "distribution in kind" and not 
an "advancement."—Eastman v. 
Sohl, supra. 

56. Ill.—Bruner v. Wolford's Estate, 
191 N.E. 70, 356 Ill. 514, affirming 
272 Ill.App. 227. 

Pa.—In re Youngblood's Estate, 178 
A. 517, 117 Pa.Super. 550. 

Failure to account as executrix 
The failure of a life tenant under 
a will to account as executrix did not 
alter rule authorizing transfer of 
corpus of estate to life tenant in 
kind.—In re Watson's Estate, 5 N.Y. 
S.2d 416, 168 Misc. 135. 

57. Ill.—Waterman v. Alden, 3 N.E. 
505, 115 Ill. 83. 

N.Y.—In re Allen's Estate, 224 N.Y. 

S. 312, 130 Misc. 324. 

Or.—Platt v. Jones, 39 P.2d 955, 149 
Or. 246, modifying 38 P.2d 703, 149 
Or. 246. 

Pa.'—In re Furness' Estate, 3 Pa.Dist. 
& Co. 584—In re Evans' Estate, 30 
Pa.Dist. 253. 

24 C.J. p 486 note 18. 

Distribution to trustee 
Where testatrix devised residue of 
estate in trust for grandniece, and 
executors prior to accounting turned 
over to trustee, who was coexecu¬ 
tor, major portion of residue of es¬ 


tate, executors were not bound to 
convert securities into money for pur¬ 
pose of turning over residue to trus¬ 
tee who was not bound to refuse to 
accept anything but cash or securi¬ 
ties legal for trust purposes, and 
it was for trustee to determine 
whether to hold securities turned 
over to him or sell them and reinvest 
proceeds in accordance with provi¬ 
sions of will.—In re Backus’ Estate, 
22 N.Y.S.2d 613, 175 Misc. 13. 

5®. N.J.—Macy v. Mercantile Trust 
Co., 59 A. 586, 68 N.J.Eq. 235. 

24 C.J. p 486 note 18 [bj. 

55. Ill.—Waterman v. Alden, 3 N. 
E. 505, 115 Ill. 83. 

Iowa.—In re Fisher, 104 N.W. 1023, 
128 Iowa 626. 

Ky.—Maynard v. Maynard’s Adm'r, 
64 S.W.2d 567, 251 Ky. 246, 91 A. 
L.R. 697. 

N.C.—Baptist Female Univ. v. Bor¬ 
den, 44 S.E. 47, 1007, 132 N.C. 

476. 

60. N.Y.—Lane v. Albertson, 79 N. 
Y.S. 947, 78 App.Div. 607—Matter 
of Thompson, 84 N.Y.S. 1111, 41 
Misc. 420, affirmed 71 N.E.. 1140, 
178 N.Y. 554—In re Delafleld’s Es¬ 
tate, 255 N.Y.S. 85, 142 Misc. 536— 
In re Walsh's Ex’rs, 214 N.Y.S. 
167, 126 Misc. 479—In re Delafteld's 
Will, 6 N.Y.S.2d 585. 

Or.—Platt v. Jones, 39 P.2d 955, 149 
Or. 246, modifying 38 P.2d 703, 149 
Or. 246. 

24 C.J. p 486 notes 17 [a], 20. 

Obvious purpose of statute "per¬ 
mitting distribution in kind is to per¬ 
mit the distributees or legatees to 
accept the property itself at an ap¬ 
praised value with the idea of re¬ 
taining it in anticipation of an ap¬ 
preciation in value thereby, them¬ 
selves, retrieving some of the loss 
sustained. It would be needless pro¬ 
cedure to have an appraisal of prop¬ 
erty and a decree directing its dis¬ 
tribution in kind were not the pur¬ 
pose the absorption by the devisee, 
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legatee or distributee of the loss and 
being put in position to himself hold 
the property in the hope of apprecia¬ 
tion and thereby absolve the estate 
representative from surcharge for the 
shrinkage in value, for were it not so, 
the beneficiary, particularly with ref¬ 
erence to corporate stocks and bonds, 
could purchase these same securities 
in the market at the same or substan¬ 
tially the same price or appraisal 
value with the cash he would have 
received from the estate, hold the 
security in the hope of appreciation, 
and at the same time require the 
fiduciary to account to him for the 
loss which the estate had sustained 
by such shrinkage."—In re Delafleld’s 
Will, 6 N.Y.S.2d 585, 588. 

Distribution in kind on executors’ 
prior accounting, at which rights 
of infants were represented by a 
special guardian, is not improper 
on ground that papers themselves 
would have afforded special guard¬ 
ian opportunity to make objection 
to retention of securities by execu¬ 
tors if executors had filed a sup¬ 
plemental account after appraisal 
of stock showing exact amount of 
loss while stock had been held by 
them.—In re Delafleld's Will, supra. 

61. N.C.—Fidelity Trust Co. v. Wal¬ 
ton, 153 S.E. 401, 403, 198 N.C. 790, 
citing Corpus Juris. 

24 C.J. p 486 note 21. 

62. N.Y.—Lane v. Albertson, 79 N. 
Y.S. 947, 78 App.Div. 607. 

24 C.J. p 486 note 18 [a 

63. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming, D.C., 25 F. 
Supp. 945. 

Fa.—In re Greenawalt’s Estate, 21 A 
2d 890, 343 Pa. 413—In re Foulke’s 
Estate, 5 A.2d 179, 334 Pa. 186- 
In re McTague's Estate, 18 A.2d 
532, 144 Pa.Super. 30—In re Parke's 
Estate, 19 Pa.Dist. & Co. 219, 34 
Lack.Jur. 182—In re Carter’s Es¬ 
tate, 20 Erie Co., 217. 
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transfer of such securities against the objection of 
the parties in interest. 64 

A general bequest of stock authorizes the execu¬ 
tor to deliver to the legatee the number of shares 
given, or to purchase a sufficient number to satisfy 
the gift if the number in the estate is insufficient ; 6R 
and where the will authorizes property bequeathed 
to be sold and the proceeds invested in other prop¬ 
erty, to be held in the same manner and subject to 
the same limitations, shares of stock issued in lieu 
of stock held by the testator should be delivered un¬ 
der the same conditions and limitations as attached 
to the original shares. 66 A payment of a legacy in 
shares cf stock is not within a provision of the ar¬ 
ticles of association, prohibiting a member from 
selling and transferring his shares without first of¬ 
fering them for sale to the association or a member 
thereof. 67 

In making a distribution in kind, the fair market 
value of the securities at the time of transfer should 
govern; 68 and a revaluation of the securities at 
that time is necessary where the distribution is to 
be made to more than one legatee or distributee. 69 
All the beneficiaries must be treated with substan¬ 
tial impartiality and equality; 70 and it has been 
held that a distribution in kind should not be ordered 
where some of the distributees are minors, although 
they are represented by guardians. 71 
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Mode of transfer . Ordinarily a transfer of such 
securities in payment of the legacy or distributive 
share should be by proper indorsement or assign¬ 
ment, 7 ^ although it has been held that a parol trans¬ 
fer is sufficient, 73 as by the delivery of a note to the 
testator’s next of kin, without indorsement. 74 In 
case of a legacy of stock, the executor need not have 
a transfer thereof made on the books of the associ¬ 
ation and new certificates issued to the legatee. 75 

The effect of a distribution of securities in kind is 
to discharge the representative from liability for 
such assets and to give to the legatee or distributee 
who receives the securities the right to maintain or 
defend suits with respect thereto: 76 and, moreover, 
the representative cannot compel a retransfer of the 
securities where the necessities of the estate do not 
require it. 77 However, personal liability may rest 
on the representative, on his own individual guar¬ 
antee or assurance of the safety of the security ; 7S 
and where the representations made by him have in¬ 
duced legatees or distributees to accept corporate 
stock, they are not precluded from asking a money 
distribution when it subsequently appears that it is 
worthless. 79 

If investments made by the executor are disal¬ 
lowed, a legatee or distributee who has received the 
securities should return them on receiving payment 
in money. 80 
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Failure of executor to petition court 
for distribution, not fraud 
TJ.S.—Hart v. Burke, C.C.A.Pa.. 108 
F.2d 82, affirming, D.C., 25 F.Supp. 
945. 

64. Pa.—In re Parke's Estate, 19 Pa. 
Dist. & Co. 219, 34 Lack.Jur. 182. 
Court may decree distribution in 

kind of ward’s estate, including non- 
legal securities testamentary guard¬ 
ian received from estate of ward’s 
father, notwithstanding ward object¬ 
ed.—In re Dempster’s Estate, 162 A. 
447, 308 Fa. 153. 

65. Mass.—First Nat. Bank v. 

Charlton, 183 N.E. 250, 281 Mass. 
72. 

66. Oa.—Roberts v. Block, 149 S.E. 
702, 169 Ga, 80. 

67. N.Y.—Lane v. Albertson, 79 N. 
Y,S. 947, 78 App.Div. 607. 

68. Mass.—Boston Safe Deposit & 
Trust Co. v. Reed, 118 N.E. 333, 
229 Mass. 267. 

69. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming, D.C., 25 F. 
Supp. 945. 

Pa.—In re Furness’ Estate, 3 Pa.Dist. 
& Co. 584—In re Evans' Estate, 30 
Pa.Dist. 253. 

70. N.Y.—In re Stutzer's Estate, 279 
N.Y.S. 221, 155 Misc. 801. 


In paying legacies in guaranteed 
mortgages or mortgage certificates at 
par, a tender of most depreciated 
certificates to charitable legatees is 
not compliance with will, and execu¬ 
tors are required to tender securities 
which are worth fair average of val¬ 
ue of all securities of same class.— 
In re Stutzer's Estate, supra. 

71. Ala.—Reynolds v. Reynolds, 11 
Ala. 1023. 

72. N.C.—Hester v. Hester, 38 N.C. 
9. 

S.C.—Davidson v. Moore, 14 S.C. 251. 

73. Md.—Mitchell v. Mitchell, 1 Gill 

66 . 

74. Kan.—Perry v. Wheeler, 66 P. 
1007, 63 Kan. 870. 

8 C.J. p 350 note 88. 

75. La.—Succession of Hunzelman, 
App., 159 So. 396. 

76. Md.—Sloan v. Sloan, 83 A. 38, 
117 Md. 141. 

24 C.J. p 486 note 24. 

Executor not liable for increase in 
value 

An agreement whereby the execu¬ 
tor transfers to a legatee securities, 
constituting nonlegal investments, of 
the value of the legacy, is valid, and 
the mere fact that the securities 
increased in value between the date 
of the agreement and the date of the 
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actual delivery of the securities to 
the legatee does not make the execu¬ 
tor liable for the amount of the in¬ 
crease.—In re Allen's Estate, 224 N. 
Y.S. 312, 130 Misc. 324. 

Liability for loss on note distributed 
Where an executor, in order to 
facilitate distribution in kind, as pro¬ 
vided in the will, procured the maker 
of a note, evidencing a loan made by 
the executor while acting as con¬ 
servator of the testatrix' estate, and 
secured by a mortgage on land, to ex¬ 
ecute five notes in lieu thereof, due 
four years later, distributed the 
notes, and was duly discharged as 
executor, a distributee who received 
one of the notes without protest 
and held the same for several years, 
collecting interest thereon, cannot 
recover against the estate of the ex¬ 
ecutor for loss arising on a foreclo¬ 
sure of the mortgage securing the 
note.—Bruner v. Wolford's Estate, 
272 Ill.App. 227, affirmed 191 N.E. 
70, 356 Ill. 514. 

77. Pa.—Buechley v. Kenney, 6 Pa. 
Dist. & Co., 21 Sch.Leg.Rec. 17. 

78. Ill.—Graffenreid v. Kundert, 23 
Ill. App. 440, 31 Ill-App. 394. 

79. Ill.—Roberts v. Weimer, 81 N.E. 
40, 227 Ill. 138. 

80. N.Y.—In re Niles, 21 N.E. 687, 
113 N.Y. 547. 
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c. Specific Legacies 

A "specific legacy should be delivered in kind, unless 
it is needed to satisfy debts, or Is directed by the will to 
be invested and the proceeds delivered. 

A specific legacy should be delivered in kind by 
the executor to the legatee entitled thereto, 81 un¬ 
less such legacy is needed to satisfy debts, 82 or un¬ 
less the will provides for its investment and the de¬ 
livery of the proceeds by way of income to the leg¬ 
atee. 88 A specific legacy of depreciated currency, 
after ascertaining its pecuniary value, should be 
paid out of the general assets, liable to the payment 
of general legacies, either in whole or pro rata ac¬ 
cording to the sufficiency of such assets* 84 The mat¬ 
ter of the distribution of specific legacies may be 
discretionary with the executor, 85 and he may avail 
himself of a statute providing for such distribution 
by the court, so as to relieve himself from liabili¬ 
ty. 86 Where a note is bequeathed in equal shares 
to two persons who refuse to take it jointly, the ex¬ 
ecutor may effect distribution by taking two new 
notes, each for one half of the amount, payable to 
each of the legatees. 87 Where an executor holds 
certificates of stock which, under a will, are be¬ 
queathed to a person to go to another if he dies 
“without leaving a family,” and where in a suit for 
an accounting it is decreed that the executor shall 
turn over to the legatee the property bequeathed, to 
be held under the will, the executor has a right, be¬ 


fore surrendering the certificate, to indorse thereon 
memoranda to the effect that they are held by the 
legatee under the terms of the will. 88 A refusal to 
deliver a specific legacy is not justified by the re¬ 
mote contingency of a contest against the validity 
of the will. 89 Where the property is situated in a 
foreign country, the executor is not bound to trans¬ 
port it to testator’s domicile. 90 

§ 494 . - Retaining Indebtedness Due by 

Legatee or Distributee 

a. In general 

b. Debts barred by limitations 

c. Debts due to executor or administrator 

d. Retainer from realty or proceeds 

e. Retainer from specific personalty 

a. In General 

As a general rule, an executor or administrator has 
the right to and should retain from a legacy or distribu¬ 
tive share the amount of any indebtedness which may be 
due by the legatee or distributee, and this rule applies as 
against anyone claiming through such legatee or dis¬ 
tributee. It also applies to the personal representative 
who is a legatee or distributee. 

As a general rule an executor or administrator 
has the right to and should retain from a legacy or 
distributive share the amount of any indebtedness 
which may be due to the estate by the legatee or 
distributee, 91 and this rule applies as against an as- 


81. La.—Succession of Hunzelman, 
App., 159 So. 396. 

24 C.J. p 486 note 27. 

Tfc is part of executor's administra¬ 
tive functions to deliver testatrix' 
special legacies.—Succession of Hun¬ 
zelman, supra. 

Delivery of pawn tickets 

To complete delivery of rings 
which testatrix had pawned, executor 
was required, in addition to assent¬ 
ing to title of respective legatees, to 
turn over possession of pawn tick¬ 
ets.—In re Adams' Estate, 288 N.Y. 
S. 924, 159 Misc. 827. 

Respective legatees of two strings 
of pearls, combined into one at time 
of testatrix’s death, are owners in 
common, to whom pearls must be dis¬ 
tributed by executor according to or¬ 
dinary practice in distributing collec¬ 
tion of articles bequeathed to more 
than one legatee.—Elwyn v. De 
Garmendia, 128 A. 913, 148 Md. 109, 
40 A.L.R. 553. 

82. N.Y.—Matter of Stoiber, 170 N. 
Y.S.- 897, 103 Misc. 654. 

24 C.J. p 487 note 28. 

83. N.Y.—Watrous v. Smith, 7 Hun 
544 . 

94. Ala.—Harper v. Bibb, 47 Ala. 
547. 


85. D.C.—Mayo v. Whedon, 47 App. 
D.C. 138. 

24 C.J. p 486 note 27 [d]. 

86. Md.—Hoffman v. Hoffman, 40 A. 
712, 88 Md. 60. 

87. N.Y.—Davis v. Crandall, 4 N.E. 
721, 101 N.Y. 311. 

88. Ga.—De Loney v. Hull, 58 S.E. 
349, 128 Ga. 778. 

89. Pa.—Robinson’s Estate, 24 Pa. 
Co. 588. 

90. N.Y.—Matter of Columbia Trust 
Co., 174 N.Y.S. 576, 186 App.Div. 
377. 

91. U.S.—Nivens v. Nivens, 133 F. 
39, 66 C.C.A. 145, reversing 76 S.W. 
114, 4 Ind.Terr. 574—Iti re Rogers, 

D. C.W.Va., 20 F.Supp. 120, 125, 

quoting Corpus Juris. 

Ala.—Kling v. Goodman, 181 So. 745, 
236 Ala. 297. 

Cal.—In re Hardenberg's Estate, 63 
P.2d 1200, 18 Cal.App.2d 307. 

Ga.—Whatley v. Mussel white, 5 S.E. 
2d 227, 189 Ga. 91—Ransone v. 
Arnold, 187 S.E. 857, 183 G$l. 184 
—Greenwood v. Greenwood, 173 S. 

E. 858, 862, 178 Ga. 605, citing 
Corpus Juris. 

Ill.—Pollock v. Cantlin, 253 Ill.App. 
229. 

Iowa.—In re David’s Estate, 288 vf. 
W. 418, 227 Iowa 352—Johnson v. 

390 . 


Smith, 231 N.W. 470, 210 Iowa 591 
—In re Johnston’s Estate, 2G1 N. 
W. 72, 198 Iowa 1372. 

Md.—Frank v. Wareheim, 16 A.2d 851, 
179 Md. 59—Frank v. Wareheim, 7 
A.2d 186, 177 Md. 43. 

Mo.—State ex rel. Howe v. Hughes, 
123 S.W. 2d 105, 343 Mo. 827— 

Thompson v. McCune, 63 S.W.2d 41, 
333 Mo. 758—Studer v. Harlan, 109 
S.W.2d 687, 233 Mo.App. 811—Gorg 
v. Rutherford, App., 31 S.W.2d 585 
—State ex rel. Toller v. Ennis, 7 S. 
W.2d 737, 222 Mo.App. 713—Trad¬ 
ers' Bank v. Dennis' Estate, App., 
221 S.W. 796. 

Neb.—Fischer v. Wilhelm, 298 N.W. 
126—Stanton v„ Stanton, 276 N.W. 
180. 133 Neb. 563, reversed on oth¬ 
er grounds 279 N.W. 336, 134 Neb. 
660—First Trust Co. of Lincoln v. 
Cornell, 206 N.W. 749, 114 Neb. 
126. 

N.J.—In re Kraeuter’s Estate, 4 A. 
2d 383, 125 N.J.Eq. 120, affirmed 
11 A.2d 28, 12 17 N.J.Eq. 19. 

N.M.—In re Sheley's Estate, 298 P. 
942, 944, 35 N.M. 358, citing Cor¬ 
pus Juris. 

N.Y.—In re Fewer's Estate, 31 N.Y.S. 
2d 810, 177 Misc. 788—In re Ewald’s 
Estate, 22 N.Y.S.2d 299, 174 Misc. 
939—In re Macneal’s Estate, 22 N. 
Y.S.2d 293, 174 Misc. 947—In re 
Grifenhagen's Estate, 21 N.Y.S.2d 
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signee of the legatee or distributee, 92 or a person 
otherwise succeeding to his interest, 93 such as next 
of kin, 94 or a substituted legatee. 95 The general 
rule also applies against a representative who is a 
legatee or distributee, 9 6 and applies to an indebted¬ 


ness to the estate arising out of the representative’s 
conversion, waste, or misapplication of assets, while 
acting in his fiduciary capacity. 97 The executor or 
administrator cannot bo charged with devastavit for 
refusing to pay a legacy or distributive share where 


401, 174 Misc. 559—In re Sawin’s 
Estate, 19 N.Y.S.2d 465, 173 Misc. 
42S—Tn re handler’s Estate, 15 1ST. 
Y.S.2d 307, 172 Misc. 433—In re 
Cramer’s Estate, 3 N.Y.S.2d 75, 166 
Misc. 713—In re Mancinelli’s Will, 
286 N.Y.S. 122, 15S Misc. 605—In 
re James’ Will, 266 N.Y.S. 781, 149 
Misc. 135—Warren v. Warren, 255 
N.Y.S. 206, 143 Misc. 43—In re 

Robinson’s Estate, 227 N.Y.S. 296, 
131 Misc. 21—In re Flint’s Will, 
193 N.Y.S. 319, 118 Misc. 354—In 
re Spaulding’s Estate, 183 N.Y.S. 
144, 112 Misc. 317. 

N.C.—Nicholson v. Serrill, 131 S.E- 
377, 379, 191 N.C. 96, citing Corpus 
Juris. 

Or.—Boise Fayette Lumber Co. v. 
National Surety Corporation, 118 
P.2d 1066—Stanley v. United States 
Nat. Bank of Portland, 224 P. 835, 
110 Or. 648. 

Pa—In re Callery's Estate, 3 A.2d 
407, 333 Ta. 258—In re Confer’s Es¬ 
tate, 33 Berks Co.L.J. 64—In re 
Luce’s Estate, 54 York Leg.Rec. 
119. 

R. I.—Harvey v. White, 129 A. 263, 46 
R.I. 470. 

S. C.—McNamara v. Ayers, 196 S.E. 
545, 19 L S.C. 22S. 

S.D.—In re Hornstra’s Estate, 226 
N.W. 740, 55 S.D, 513. 

Tonn.—Irvine v. Palmer, 19 S.W. 326, 
91 Tenn. 463, 30 Am.S.R. 893— 
Hull v. Vaughn, 134 S.W.2d 206, 
208, 23 Tenn.App. 448, citing Cor¬ 
pus Juris. 

Wash.—In rc Tibbits' Estate, 115 P. 
2d 381—In ro Jackson’s Estate, 
93 P.2d 349, 200 Wash. 116, 123 
A.L.R. 1281—In re Hamilton’s Es¬ 
tate, 70 P.2d 42G, 190 Wash. 646- 
In re Smith’s Estate, 38 P.2d 244, 
179 Wash. 417. 

Wis.— r0 Oreeneway’s Estate, 295 
N.W. 761* 236 Wis. 503—Bainbridge 
v. Bainbridge, 284 N.W. 536, 230 
Wis. 610—In re Weiss’ Estate, 271 
N,W. 9 IS, 224 Wis. 192—In re 
Mohr’s Estate, 248 N.W. 143, 212 
Wis. 198, rehearing denied 249 N. 
W. 517, 212 Wis. 198—In re Weid- 
ig's Will, 240 N.W. 832, 207 Wis. 
107. 

24 C.J. p 487 note 34. 

“The law is, following the English 
Chancery rule* that an executor or 
administrator has the right to re¬ 
tain as against a legatee or dis¬ 
tributee, sufficient to discharge the 
debt or obligation of the legatee or 
distributee to decedent, paying mere¬ 
ly the balance, if any remains, or if 
there is not sufficient to pay the 
debt or obligation to retain what iS 


due such legatee or distributee, to 
apply upon such debt or obligation.” 
—In re Bradley’s Estate, 203 N.Y.S. 
490, 491, 122 Misc. 184. 

“To the extent of his indebtedness 
withheld from the estate by the leg¬ 
atee or distributee, the distributive 
share or legacy of the. debtor, is 
regarded as having been paid, and his 
claim upon the estate satisfied pro 
tanto, and, where the amount of the 
indebtedness of the distributee or 
legatee exceeds the value of the lega¬ 
cy or distributive share, it extin¬ 
guishes his title to the property of 
the estate in the hands of the execu¬ 
tor or administrator available for dis¬ 
tribution.”—Stanley v. U. S. Nat. 
Bank of Portland, 224 P. 835, 838, 110 
Or. 648. 

As respects priority between mortga¬ 
ges 

Where father conveyed mortgaged 
farm to children, mortgage was as¬ 
signed to father, one child mortgaged 
his interest, and father bequeathed 
mortgage to children equally, fa¬ 
ther’s executor should exercise right 
of retainer, as respects priority be¬ 
tween mortgages as to the child’s 
interest in farm.—Bainbridge v. 
Bambridge, Wis., 284 N.W. 536. 

Appropriation of money to debt 
Where executor or administrator 
has money in his hands payable gen¬ 
erally by him to a debtor, he may 
appropriate that money to the debt 
of the creditor by the retention of 
the requisite amount of such funds 
in the course of distribution.—Frank 
v. Wareheim, 7 A.2d 186, 177 Md. 
43. 

Improper loan 

Where executors were surcharged 
with loss resulting from improper 
loans of funds belonging to estate 
to a beneficiary thereof, such benefi¬ 
ciary’s share in final distribution of 
assets of estate would be applied as 
a set-off to such surcharge.—In re 
Long’s Estate, 17 A.2d 686, 143 Pa. 
Super. 3 76. 

Deduction or set-off in case of devise 
or bequest to debtor generally sec 
the C.J.S. title Wills § 1144, also 
69 C,J. p 965 note 65-p 967 note 
92. 

92. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.R.I., 30 
F.2d 178—In re Rogers, D.C.W.Va., 
20 F.Supp. 120. 

Iowa.—In re Sheeler’s Estate, 284 N. 
W. 799. 

N.Y.—In re Grifenhagen’s Estate, 6 
N.Y.S.2d 189, 168 Misc. 568. 
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N.C.—Allen v. Smitherman, 41 N.C. 
341. 

Tenn.—Irvine v. Palmer, 19 S.W. 326, 
91 Tenn. 463, 30 Am.S.R. 893. 

24 C.J. p 488 note 35. 

Assignment as security for note 
Where beneficiary of interest in es¬ 
tate purchased land from executor 
and assigned her interest in estate 
as security for purchase note, holder 
of note was entitled to receive dis¬ 
tributive share of beneficiary in es¬ 
tate subject to estate’s right of set¬ 
off or retainer for beneficiary’s in¬ 
debtedness in so far as it might be 
necessary to pay amount due on her 
note.—In re Sheeler’s Estate, Iowa, 
284 N.W. 799. 

93. U.S.—In re Rogers, D.C.W.Va., 
20 F.Supp. 120. 

Cal.—In re Clary’s Estate, 264 P. 242, 
203 Cal. 335. 

Mo.—Studer v. Harlan, 109 S.W.2d 
687, 690, 233 Mo-App. 811, citing 
Corpus Juris. 

24 C.J. p 488 note 36. 

94. S.C.—Rasor v. Rasor, 175 S.E. 
545, 173 S.C. 365. 

24 C.J. p 488 note 36 [a]. 

95. N.J.—Denise v. Denise, 37 N.J. 
Eq. 163. 

24 C.J. p 488 note 36 [e]. 

96. U.S.—In re Rogers, D.C.W.Va., 
20 F.Supp. 120, 125, quoting Cor¬ 
pus Juris. 

Cal.—In re Clary’s Estate, 264 P. 
242, 203 Cal. 335. 

Md.—Mullen v. Moore, 144 A. 342, 156 
Md. 420. 

N.J.—In re Kraeuter's Estate, 4 A.2d 
383, 125 N.J.Eq. 120, affirmed 11 
A.2d 28, 127 N.J.Eq. 19. 

N.Y.—In re Fewer’s Estate, 31 N. 

Y.S.2d 810, 177 Misc. 788. 

Or.—Stanley v. U. S. Nat. Bank of 
Portland, 224 P. 835, 110 Or. 648. 
Wash.—In re Jackson's Estate, 93 P. 
2d 349, 200 Wash. 116, 123 A.L.R. 
1281. 

24 C.J. p 488 note 37. 

Deceased executor’s distributive 
share of testator’s estate may be re¬ 
tained or set off against moneys duo 
latter from executor’s estate, his 
heirs taking residue only after pay¬ 
ment of debts.—In re Clary’s Estate, 
264 P. 242, 203 Cal. 335. 

Executor or administrator as legatee 
or distributee generally see supra 
§ 486. 

97. N.Y.—In re Fewer's Estate, '31 
N.Y.S.2d 810, 177 Misc. *788. 

Or.—Stanley v. United States Nat. 
Bank of Portland, 224 P. 835, 110 
Or. 648. 

24 C.J. p 4 88 note 37 [b]. 
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he holds claims against the legatee or distributee, 98 
nor is he, in retaining the amount of an indebted¬ 
ness, chargeable as trustee of the legatee in a proc¬ 
ess of foreign attachment; 99 but he may be held li¬ 
able for a loss resulting from his negligent failure 
to retain the amount of an indebtedness from a be¬ 
quest to the debtor. 1 

The application of the general rule is not de¬ 
pendent on the insolvency of the person beneficially 
entitled, 2 or affected by such insolvency, 3 or by the 
fact that he became a bankrupt after the testators 
death. 4 * The application of the general rule, also, 
is not affected by the fact that the debt is unliqui¬ 
dated, 6 or is secured, as by a mortgage ; 6 or by the 
circumstance that the debt was not created until 
after the death of decedent, 7 as where the legatee 
or distributee has borrowed money of the estate 
from the executor or administrator, 8 or bought prop¬ 
erty of the estate at a sale thereof by the executor 
or administrator, 9 or where decedent had assumed 
a contingent liability, such as surety, for the lega¬ 
tee or distributee, which the personal representative 


discharges out of the estate. 10 

Limitations of general rule . The indebtedness 
due from the legatee or distributee must either be 
admitted or judicially determined. 11 The right of 
retainer does not apply to a disputed claim, 12 or to 
an indebtedness which does not involve decedent’s 
estate, 13 or which is not due to, or owned by, the 
estate, 14 or for which the estate is primarily lia¬ 
ble ; 16 nor does it apply to a debt due from the hus¬ 
band of the legatee or distributee. 16 Where, how¬ 
ever, the executor pays a claim to a third person, 
on which a legatee is jointly liable, with the estate, 
one half of such payment may be deducted from the 
legatee’s share of the estate. 17 It has been held 
that the payment of an indebtedness of a deceased 
distributee, from a common fund, in which the 
funds of the estate and the administrator’s own 
funds have been mingled, cannot be charged against 
the distributee’s share in the estate, although it 
would be a proper charge against the distributee’s 
administrator. 18 The right of retainer cannot be 
exercised to the injury of the rights of third per- 


98. Ky.—Sayre v. Lewis, 5 B.Mon. 
90. 

24 C.J. p 487 note 34 [a]. 

Liability for waste generally see su¬ 
pra § 243. 

98. Mass.—Nickerson v. Chase, 122 
Mass. 296—Henshaw v. Whitney, 
11 Gray 223. 

24 C.J. p -487 note 34 [g]. 

1. Pa.—Shearer’s Estate, 13 Montg. 
Co. 98. 

Liability for loss or depreciation of 
assets generally see supra §§ 247- 
249. 

2. XJ.S.—Chase Nat. Bank of City of 
New York v. Sayles, D.C.R.I., 30 
F.2d 178. 

Cal.—In re Angle, 82 P. 668, 148 Cal. 

102 . 

Neb.—First Trust Co. of Lincoln v. 

Cornell, 206 N.W. 749, 114 Neb. 126. 
N.J.—In re Kraeuter’s Estate, 4 A.2d 
'38$, 125 N.J.Eq. 120, affirmed 11 A. 
2d 28, 127 N.J.Eq. 19. 

3. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.R.I., 
•30 F.2d 178. 

Ga.—Greenwood v. Greenwood, 173 S. 

E. 858, 178 Ga. 605. 

Md.—Frank v. Wareheim, 7 A.2d 186, 
177 Md. 43. 

Wash.—In re Bowers’ Estate, 81 P. 

2d 813, 196 Wash. 79. 

24 C.J. p 488 note 39. 

4. Ga.—Johnson v. Jones, 188 S.E. 

279, 54 Ga.App. 456, quoting Cor¬ 

pus Juris. 

Mo.—Leach v. Armstrong, App., 156 

S.W.2d 959, transferred, see, Sup., 

149 S.W.2d 865. 

N.Y.—In re Sawin’s Estate, 19 N.Y. 

S.2d 465, 173 Misc. 428. 

24 C.J. p 488 note 39 Eb], 


As against trustee of bankrupt leg¬ 
atee or distributee, the right of re¬ 
tainer may be exercised.—Mullen v. 
Moore, 144 A. 342, 156 Md. 420—Hoff¬ 
man v. Armstrong, *44 A. 1012, 90 Md. 
123. 

Bankruptcy discharge of heir’s lia¬ 
bility for debt to ancestor does not 
bar application of principle of equi¬ 
table retainer.—Leach v. Armstrong, 
Mo.App., 156 S.W.2d 959, transfer¬ 
red, see. Sup., 149 S.W.2d 865. 

5. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.R.I., 
30 F.2d 178. 

N.Y.—In re Flint’s Will, 198 N.Y.S. 
190, 120 Misc. 230. 

6. N.J.—In re Kraeuter’s Estate, 4 
A.2d 383, 125 N.J.Eq. 120, affirmed 
11 A.2d 28, 127 N.J.Eq. 19. 

7. N.Y.—In re Grifenhagen's Es¬ 
tate, 21 N.Y.S.2d 491, 174 Misc. 
559, overruling In re Grifenhag- 
en’s Estate, 6 N.Y.S.2d 189, 168 
Misc. 568. 

Or.—Stanley v. U. S. Nat. Bank of 
Portland, 224 P. 835, 110 Or. 648. 
24 C.J. p 488 note 40. 

8. Ind.—New v. New, 27 N.E. 154, 
127 Ind. 576. 

Mass.—Haskell v. Hill, 47 N.E. 586, 
J 69 Mass. 124. 

9. Miss.—McGee v. Ford, 13 Miss. 
769—Mahon v. Bower, 2 Miss. 275. 

10. Mo.—Traders’ Bank v. Dennis' 
Estate, App., 221 S.W. 796—Hop¬ 
kins v. Thompson, 73 Mo.App. 401. 

N.Y.—In re Bradley’s Estate, 203 N. 

Y.S. 490, 122 Misc. 184. 

N.C.—Ramson v. Thompson, 65 N.C. 
628. 

Or.—Slusher.v. Slusher, 261 P. 75, 
123 Or. 108. 
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R.I.—Harvey v. White, 129 A. 263, 
46 R.I. 470. 

11. Utah.—In re Reiser’s Estate, 195 
P. 317, 57 Utah 434. 

12. U.S.—'West v. Smith, D.C., 8 

How. 402, 12 L.Ed. 1130. 

24 C.J. p 487 note 34 [e]. 

13. Fla.—Garner v. Garner, 95 So. 
113, 84 Fla. 641. 

Expenses or debts of legatee paid 
fby executor 

The executrix of a will, not being 
the administratrix of the estate of 
a legatee, has no authority, merely 
as such executrix, to use as a set¬ 
off against the legacy either funeral 
expenses of the legatee paid by the 
executrix or a contract indebtedness 
on account of a charge assumed by 
the legatee not involving the estate 
of the testator.—Garner v. Garner, 
supra. 

14. Iowa.—In re Monahan’s Estate, 
180 N.W. 644, 190 Iowa 578. 
Legatee, who was cosurety on note 

with testatrix, is not, as to liability 
to contribute to the payment of the 
note by the estate/ within the rule 
that a debt owing an estate by a leg¬ 
atee may be deducted from the lega¬ 
tee’s share.—In re Monahan’s Estate, 
supra. 

15^ Md.—Phillips v. PJnilips* Estate, 
19 A.2d 839. 

16. Wash.—In re Braden’s Estate, 
211 P. 743, 744, 122 Wash. 669, 
quoting Corpus Juris. 

24 C.J. p 487 note 34 [k]. 

17. Iowa.—In re Monahan’s Estate, 
180 N.W. 644, 190 Iowa 578. 

13. N.Y.—Blaine v. Richardson, 193 
N.Y.S. 612. 
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sons whose interests are in no way involved in the 
controversy. 19 

Interest and income . The right of retainer ap¬ 
plies to both principal and interest, 20 or principal 
and income ; 21 but it is usually considered that in¬ 
terest should not be charged for the time after de¬ 
cedent’s death unless the representative is charged 
with interest in his final settlement. 22 

Nature of right. The right of retainer of the 
amount of an indebtedness from a legacy or dis¬ 
tributive share is not a set-off, although it is some¬ 
times termed such, but is an exercise of the right 
of the representative to apply the funds in his hand 
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to the payment of a debt due from the legatee or 
distributee to the estate. 23 It is a right of an eq¬ 
uitable nature, and not dependent on any statute, 24 
constitutes an equitable lien, 25 and is based on the 
equitable principle that the indebtedness of the leg¬ 
atee or distributee constitutes a part of the assets’ 
out of which his and other legacies or distributive 
shares are to be paid, and that therefore it would 
be inequitable for him to receive his legacy or dis¬ 
tributive share while he retains such part of the 
assets. 26 Such right of retainer is usually granted 
by a court of equity, 27 but it is not restricted to 
such courts, and it may be determined and granted 
in a probate court. 28 
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19. Iowa.—In re Brackey’s Estate, 
147 N.W. 188. 166 Iowa 109. 

N.C.—Nicholson v. Serrill, 131 S.E. 

377, 191 N.C. 96. 

24 C.J. p 487 note 34 [h]. 

No deduction of indebtedness of 
beneficiary of trust fund to estate 
can be made from fund in which oth¬ 
ers were given an interest on hap¬ 
pening of certain contingency, and 
which was to remain Intact until 
happening of such event.—Nicholson 
v. Serrill, supra. 

20. N.Y.—In re Spaulding's Estate, 
183 N.Y.S. 144, 112 Misc. 317-Mat¬ 
ter of Downs, 80 N.Y.S. 659, 39 
Misc. 621, 3 Mills Surr. 897. 

24 C.J. p 489 note 42. 

Kate 

(X) Where a father lent money to 
his children, and provided that the 
sums advanced should, with fixed, 
interest, be deducted from their* 
shares, the father's executors cannot 1 
charge a higher rate of interest than 
he fixed.—Matter of Lown, 151 N.Y. 
S. 171, 165 App.Div. 552, affirmed 111 
N.E. 1090, 216 N.Y. 725. 

(2) An heir who owned in indivi¬ 
sion one third of succession prop¬ 
erty was liable for legal rate of in¬ 
terest at five per cent on amount 
which she borrowed from general 
fund while in charge of notary, with¬ 
out any agreement as to payment of 
interest, and was liable for interest 
at five per cent on unpaid purchase 
price on realty purchased from es¬ 
tate.—Carbajal v. Bickmann, 187 So. 
53, 192 La. 56. 

21. N.Y.—In re Grifenhagen’s Es¬ 
tate, 6 N.Y.S.2d 189, 168 Misc. 568. 

Income and Installments of principal 
Where beneficiary of will and tes¬ 
tamentary trust, who managed a cor¬ 
poration owned entirely by testator, 
organized a new corporation to con¬ 
tinue the business after dissolution 
of original corporation, and without 
authority from the executors turned 
over certain of old corporation's as¬ 
sets to new corporation, beneficiary 
was liable for breach of ’trust, and 
executors could retain income ^and 


installments of principal due to ben¬ 
eficiary to the extent necessary to re¬ 
imburse the estate, notwithstanding 
beneficiary’s subsequent assignments 
of his rights to third party; and ex¬ 
ecutors did not waive such right by 
accepting note executed by beneficia¬ 
ry and indorsed by third parties, 
since note was merely additional se¬ 
curity and an acknowledgment of in¬ 
debtedness.—In re Grifenhagen’s Es¬ 
tate, supra. 

22. Ala.—Munden v. Bailey, 70 Ala. 
63. 

Ohio.—Tobias v. Richardson, 26 Ohio 
Cir.Ct. 81. 

24 C.J. p 489 note 43. 

23. Ga.—Greenwood v. Greenwood, 
173 S.E. S58, 862, 178 Ga. 605, cit¬ 
ing Corpus Juris— Cox v. Brady, 
199 S.E. 242, 58 Ga.App. 498. 

Md.—Frank v. Wareheim, 7 A.2d 186, 
177 Md. 43. 

Neb.—Fischer v. Wilhelm, 298 N.W. 
126. 

N.Y.—In re Sawin’s Estate, 19 N.Y. 

S.2d 465, 173 Misc. 428. 

Tenn.—Hull v. Vaughn, 134 S.W.2d 
206, 23 Tenn.App. 448. 

Wash.—In re Jackson’s Estate, 93 
P.2d 349, 200 Wash. 116, 123 A.L. 
R. 1281—In re Smith’s Estate, 38 
P.2d 244, 245, 179 Wash. 417, quot¬ 
ing Corpus Juris. 

24 C.J. p 489 note 41. 

Theory of Bet-off governing ordi¬ 
nary choses in action as between as¬ 
signor and assignee is inapplicable 
to right of retainer.—Chase Nat. 
Bank of City of New York v. Sayles, 
D.C.R.I., 30 F.2d 178. 

As distinguished from ordinary 
set-off, the executor' may retain an 
amount sufficient to pay an indebted¬ 
ness, evidenced by a note, although 
the note is not due.—In re Flint's 
Will, 198 N.Y.S. 190, 120 Misc. 230, 
affirmed In re Flint’s Ex’r, 200 N.Y. 
S. 922. 

24. Iowa,—In re Sheeler’s Estate, 
284 N.W. 799, 226 Iowa 650. 

Me.—Webb v. Fuller, 27 A. 346, 85 
Me. 443, 22 L.R.A. 177. 

Neb.—Stanton v, Stanton, 279 N.W. 
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336, 134 Neb. 660, reversing 276 N. 
W. 180, 133 Neb. 563—First Trust 
Co. of Lincoln v. Cornell. 206 N.W. 
749, 114 Neb. 126. 

N.Y.—In re Sawin’s Estate, 19 N.Y. 
S.2d 465, 173 Misc. 428—In re 

Flint’s Will, 198 N.Y.S. 190, 120 
Misc. 230, affirmed In re Flint's 
Ex’r, 200 N.Y.S. 922. 

25. Ga.—Cox v. Brady, 199 S.E. 242, 

58 Ga.App. 498. * 

Ind.—Holmes v. McPheeters, 49 N.E. 
452, 149 Ind. 587. 

Tenn.—Hull v. Vaughn, 134 S.W.2d 
206, 23 Tenn.App. 448. 

26. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.R.I., 
30 F.2d 178. 

Ala.—Kling v. Goodman, 181 So. 745, 
236 Ala. 297. 

Ga.—Whatley v. Musselwhite, 5 S.E. 
2d 227, 189 Ga. 91. 

Iowa.—In re Sheeler’s Estate, 284 N. 

W. 799, 226 Iowa 650. 

Md.—Frank v. Wareheim, 7 A. 2d 186, 
177 Md. 43. 

Neb.—First Trust Co. of Lincoln v. 
Cornell, 206 N.W. 749, 114 Neb. 
126. 

N.Y.—In re Flint’s Will, 198 N.Y.S. 
190, 120 Misc. 230, affirmed In re 
Flint's Ex’r, 200 N.Y.S. 922. 

Or.—Stanley v. U. S. Nat. Bank of 
Portland, 224 P. 835, 110 Or. 648. 

R. I.— :Harvey v. White, 129 A. 263, 
46 R.I. 470. 

S. C.—McNamara v. Ayers, 196 S.E. 
■545, 191 S.C. 228. 

Tenn.—Irvine v. Palmer, 19 S.W. 
326, 327, 91 Tenn. 463, 30 Am.S.R. 
893. 

Wash.—In re Jackson's Estate, 93 P. 
2d 349, 200 Wash. 116, 123 A.L.R. 
1281. 

27. Iowa. In re Sheeler’s Estate, 
284 N.W. 799. 

28. Iowa.—In re Sheeler’s Estate, 
284 N.W. 799, 226 Iowa 650—In re 
Mikkelsen’s Estate, 211 N.W. 254, 
256, 202 Iowa 848, quoting Corpus 
Juris. 

Mo.—In re Leitman’s Estate, 50 S.W. 

307, 149 Mo. 112, 73 Am.S.RL 374. 
Or.—Boise Payette Lumber -Co. v. 
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Priority of right . The right of retainer applies 
as against the claim of a creditor of the legatee or 
distributee, 29 even though the debt has been reduced 
to judgment; 30 and is also superior to the claims 
of a purchaser from the legatee or distributee. 31 
The executor's right to deduct unpaid rentals, due 
by a beneficiary, from his distributive share is su¬ 
perior to the equitable lien of a mortgage executed 
by the beneficiary, after he had commenced renting 
the land, on his interest in land which the will had 
directed the executor to sell. 32 

b. Debts Barred by Limitations 

The doctrine of retainer applies, in some states, al¬ 
though the estate’s claim against the legatee or dis¬ 
tributee is barred by the statute of limitations. 

In some states, the application of the doctrine of 
retainer is not affected by the fact that the estate’s 
claim against the legatee or distributee is barred by 
the statute of limitations, 33 unless there is a con¬ 
trary testamentary expression of intention; 34 and 
this rule has been held to apply where the legatee, 
or distributee is executor or administrator. 35 How¬ 
ever, as has been stated, although the court could 
disregard the spirit of the statute of limitations and 
the doctrine of laches in such cases, it can rightly 
do so only on clear proof that the indebtedness ac¬ 


tually existed; 36 and it has been held that the 
amount of a specialty barred by limitations cannot 
be deducted from the distributive share or legacy 
of the covenantor in the estate of the deceased cov¬ 
enantee. 37 The rule that the statute of limitations 
is ineffective against retainer of the debt, leaves 
open to the distributee an opportunity to show that 
the indebtedness never existed or that it had been 
paid or that which is claimed as an indebtedness was 
in reality a gift. 38 

On the other hand, in other states, the right of 
retainer is held not to apply where the indebtedness 
is barred by the statute of limitations, 39 unless the 
debt has been acknowledged and renewed, or re¬ 
vived by part payment, or kept alive by consent. 40 
The distinction has been made, that a note of a 
devisee, barred by limitations, could not be set off 
against his devise, but his interest in personalty 
could be retained to that extent. 41 

c. Debts Due to Executor or Administrator 

A debt due from a legatee or distributee to the per¬ 
sonal representative individually may, in some states, 
be retained from his legacy or distributive share; but, 
in other states, a contrary rule obtains. 

In some states a debt due to the personal repre¬ 
sentative individually by a legatee or distributee may 


National Surety Corporation, 118 
P.2d 1066. 

Jurisdiction of proceeding’s for pay¬ 
ment or distribution generally see 
infra § 514. 

29. Ga.—Greenwood v. Greenwood, 
173 S.E. 858. 178 Ga. 605. 

Tenn.—Hull v. Vaughn, 134 S.W.2d 
206, 23 Tenn.App. 448. 

24 C.J. p 489 note 44 [a]. 

30. Ga.—Greenwood v. Greenwood, 
173 S.E. 858, 178 Ga. 605. 

31. Ala.—Streety v. McCurdy, 16 So. 
686, 104 Ala. 493. 

32. Iowa—Ihle v. Ihle, 270 N.W. 
452, 222 Iowa 1086. 

33. Ga,—Cox v. Brady, 199 S.E. 242, 
58 Ga.App. 498. 

Ill.—In re Teazel’s Estate, 37 N.E.2d 
568, 311 Ill.App. 641. 

Iowa.—In re Monahan’s Estate, 180 
N.W. 644, 190 Iowa 578. 

Md.—Frank v. Wareheim, 16 A. 2d 
851, 179 Md. 59—Frank v. Ware¬ 
heim, 7 A.2d 186, 177 Md. 43. 

Mo.—Thompson v. McCune. 63 S.W. 
2d 41, 333 Mo. 758—In re Leitman’s 
Estate, 50 S.W. 307, 149 Mo. 112, 
73 Am.S.R. 374. 

Neb.—Fischer v. Wilhelm, 298 N.W. 
126. 

N.M.—In re Sheley’s Estate, 298 P. 
942, 35 N.M. 358. 

Pa—In re Confer’s Estate, 33 Berks 
Co.L.J. 64. 

Utah.—In re Reiser's Estate, 195 P. 
317, 57 Utah 434. 


Wash.—In re Tibbits’ Estate, 115 P. 
2d 381—In re Bowers’ Estate, 81 
P.2d 813, 196 Wash. 79—In re Ham¬ 
ilton’s Estate, 70 P.2d 426, 190 

Wash. 646—In re Smith’s Estate, 
38 P.2d 244, 179 Wash. 417. 

“The better rule, in the absence of 
some contrary testamentary expres¬ 
sion of intention, is that if the debt 
exist, it should be retained, although 
the plea of limitations would be 
available to defeat the action."— 
Frank v. Wareheim, 7 A.2d 186, 193, 
177 Md. 43. 

34. Md.—Frank v. Wareheim, supra. 

35. Md.—Frank v. Wareheim, supra. 

36. Wash.—In re Tibbits’ Estate, 
115 P.2d 381. 

37. Md.—Frank v. Wareheim, 16 A. 
2d 851, 179 Md. 59—Frank v. Ware¬ 
heim, 7 A.2d 186, 192, 177 Md. 43. 

Reason for rule 

The barred specialty "is not evi¬ 
dence of a subsisting debt of the 
covenantor to the covenantee. If it 
cannot be accepted as tending to 
establish a present debt of the cove¬ 
nantor to the covenantee, the amount 
covenanted to be paid cannot be de¬ 
ducted from the distributive share or 
legacy of the covenantor in the es¬ 
tate of the dead covenantee."—Frank 
v. Wareheim, supra. 

38. Md.—Frank v. Wareheim, 16 A. 
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2d 851, 179 Md. 59—Frank v. Ware¬ 
heim, 7 A.2d 186, 177 Md. 43. 

39. N.T.—Kimball v. Scribner, 161 
N.T.S. 511, 174 App.Div. 845—In re 
Flint’s Will, 193 N.T.S. 319, 118 
Misc. 354. 

S.C.—McNamara v. Ayers, 196 S.E. 
545, 191 S.C. 228. 

Wis.—In re Weidig’s Will, 240 N.W. 

832, 207 Wis. 107. 

Statute extinguishing debt 
Where running of statute of lim¬ 
itations operates as extinguishment 
of debt, debt due estate, but barred 
by statute of limitations prior to 
testator’s death, may not be deducted 
from legacy, in absence of contrary 
intention expressed in will.—In re 
Weidig’s Will, supra. 

Brights determined as of time legacy 
absolute 

Where legatee sought payment of 
contingent legacy which had become 
absolute, and executor claimed right 
to deduct note due estate from lega¬ 
tee on which statute of limitations 
had run, parties’ rights must be de¬ 
termined as of time legacy became 
absolute.—In re Weidig’s Will, supra. 

40. N.T.—In re Ewald’s Estate, 22 
N.T.S.2d 299, 174 Misc. 939. ' 

S.C.—McNamara v. Ayers, 196 S.E. 
545, 191 S.C. 228. 

41. S.C.—McNamara v. Ayers, supra 
—In re Covin’s* Estate, 20 S.C. 471. 
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be set off against his legacy or distributive share on 
a distribution of the estate to the beneficiaries, 42 
and this rule applies even against an attaching cred¬ 
itor of the legatee or distributee; 43 but, in case of 
an infant distributee, a debt due by the guardian in 
his individual capacity to the representative cannot 
be set off against the ward’s distributive share. 44 
In other states, however, a personal representative 
cannot set off his individual claim against a legacy 
or distributive share, 45 unless the distributee con¬ 
sents, 46 or unless the debt is one for advances or 
disbursements by the representative, 47 which the 
distributee agrees shall be set off against his share ; 48 
and the fact that the representative has assigned 
his claim docs not prevent his being required to 
make payment to the distributee. 49 Where a ben¬ 
eficiary assigns his interest to the executor as se¬ 
curity for his note held by the executor, and the 
executor reassigns such interest to another, the ex¬ 
ecutor is chargeable with the value of the interest 
after deducting the beneficiary’s indebtedness to the 
estate. 50 

d. Retainer from Realty or Proceeds 

A distributee's indebtedness to the estate may, ac¬ 
cording to some decisions, be retained out of his share 
of decedent’s real estate or of the proceeds thereof, but 
there are decisions to the contrary. 

It has been held that the right to retain for in¬ 
debtedness exists even though the fund to be dis¬ 
tributed arose from the sale of real estate of dece¬ 


dent, 51 as where this is necessary to secure an 
equalization of the shares of the legatees or dis¬ 
tributees; 52 but that a devisee’s debt cannot be 
charged against specific realty devised to him with¬ 
out a judgment and levy by the executor. 53 On the 
other hand it has been held that, where an heir is 
indebted to the estate of his ancestor, neither the 
heir’s undivided distributive share of the real estate 
of such ancestor nor the proceeds of a sale thereof 
in the hands of the administrator is chargeable with 
such indebtedness, but the debt must be collected in 
the same manner as other debts due the estate, 54 
except where there has been an equitable conversion 
of the realty into personalty, as by its being direct¬ 
ed by the testator to be converted into cash for the 
purpose of distribution, 55 or where the indebtedness 
may be considered an advancement, 55 and, in some 
states, except where the devisee or distributee is 
insolvent. 57 

e. Retainer from Specific Personalty 

A legacy or distributive share of specific personalty 
generally is not subject to the representative's right of 
retainer. 

Specific personal property awarded to a distribu¬ 
tee 58 or a specific legacy 59 is not subject to the rep¬ 
resentative’s right of retainer so long.as there are 
general assets. 60 It has been held that where a leg¬ 
atee of corporate stock is indebted to the estate, it is 
proper to sell the stock to satisfy the indebtedness, 
but that the legatee is entitled to a credit of the true 


42. Va.—Preston v. Davis, 45 S.E. 
865. 102 Va. 178. 

24 C.J. p 480 note 46. 

43. Tenn.—Fay v. Reager, 2 Sneed 

200 . 

44. W.Va. Shriver v. Garrison, 4 S. 
E. 660, 30 W.Va. 456. 

45. Pa.—In re Wentz’s Estate, 74 A. 
424, 425, 225 Pa. 566. 

24 C.J. P 490 note 47. 

“It is against the policy of the law 
to permit an executor to set off his 
Individual claims against a distribu¬ 
tee."—In re Wentz's Estate, supra. 

46. Ala.—Kidd v. Porter, 13 Ala. 91. 

47. S.C.—Smith v. Huger, 1 S.C.Eq. 
247. 

24 C.J. p 490 note 49. 

48. Ala.—Horton v. Hill, 36 So. 465, 
138 Ala. 625. 

49. Wash.—McDaughlin v. Barnes, 
41 P. 62, 12 Wash. 373. 

24 C.J.P 490 note 47Cb]. 

50. Iowa.—In re Sheeler's Estate, 
284 N.W. 799. 

51. Mo.—Traders' Bank v. Dennis' 
Estate, App., 221 S.W. 796. 

Wash.—In re Jackson’s Estate, 93 
P.2d 849, 200 Wash. 116, 123 A.L. 
R. 1281. 

24 C.J. p 489 note 44. 


52. Ohio.—Tobias v. Richardson, 26 

Ohio Cir.Ct. 81. j 

24 C.J. p 489 note 44 [b]. 

53. Ohio.—Woodruff v. Snowden, 10 
Ohio S. & C.P. 123, 7 Ohio N.P. 520. 

54. U.S.—In re Von Ruden, D.C. 
Minn., 22 F.2d 860. 

Cal.—In re Polito’s Estate, 197 P. 

976, 51 Cal.App. 752. 

Mich.—Marvin v. Bowlby, 105 N.W. 
751, 142 Mich. 245, 113 Am.S.R. 573, 

4 L.R.A.,N.S., 189, 7 Ann.Cas. 559. 
Neb.—Stanton v. Stanton, 279 N.W. 
336, 134 Neb. 660, reversing 276 
N.W. 180, 133 Neb. 563. 

Or.—Stanley v. United States Nat. 
Bank of Portland, 224 P. 835, 110 
Or. 648. 

S.C.—McNamara v. Ayers, 196 S.E. 

545, 191 S.C. 228. 

24 C.J. p 489 note 45. 

Probate court has no power, in dis¬ 
tributing an estate, to set off against 
a debt due the estate by an heir the 
undivided interest of said heir in the 
real estate of the estate which is the 
sole subject of distribution.—In re 
Polito's Estate, 197 P. 976, 51 Cal. 
App. 752—24 C.J. p 489 note 45 [aj. 

Where there is devise of specific 
realty, if a note due the estate by the 
devisee is not an asset -,to go as & 

39S 


credit on the devise, the doctrine of 

equitable retainer is not applicable. 

—McNamara v. Ayers, 196 S.E. 545, 

191 S.C. 228. 

55. Or.—Stanley v. U. S. Nat. Bank 
of Portland, 224 P. 835, 110 Or. 
648. 

Tenn.—-Hull v. Vaughn, 134 S.W.2d 
206, 23 Tenn.App. 448. 

56. Mich.—Marvin v. Bowlby, 105 
N.W. 751, 142 Mich. 245, 256, 113 
Am.S.R. 573, 4 L.R.A.,N.S., 189, 7 
Ann.Cas. 559. 

Reimbursement of advancement from 
share in estate see supra § 491. 

57. Iowa.—Wilson v. Wilson, 283 N. 
W. 893—In re Flannery’s Estate, 
264 N.W. 68, 221 Iowa 265—John¬ 
son v. Smith, 231 N.W. 470, 210 
Iowa 591. 

58. Me.—Rose v. O’Brien, 50 Me. 188. 

59. Mass.—Macomber v. King, 192 
N.E. 926, 288 Mass. 381. 

Miss.—Fonte v. Horton, 36 Miss. 350. 

N.C.—Clarke v. Cotton, 17 N.C. 51. 

Tex.—Pinkston v:’’Pinkston, Civ.App., 
81 S.W.2d 196. 

24 C.J. p 490 note 51. 

60. N,C;—Clarke v. Cotton, 17 N.CL 
51. 
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value of the stock in the hands of the executor to¬ 
gether with a further credit for any dividends re- 
ceived. 61 

§ 495 . - Application of Payments 

Payments to a legatee or distributee should be ap¬ 
plied to debts due to him by the estate before being ap¬ 
plied to the legacy or distributive share; and to interest 
on such debts or shares before application to the prin¬ 
cipal. 

In accordance with the rule that debts must be 
paid before legacies or distributive shares, as an¬ 
nounced supra § 484, payments to a legatee or dis¬ 
tributee should be applied to debts due from the 
estate to the legatee or distributee before being ap¬ 
plied to the legacy or distributive share; 62 and to 
accrued interest on such debts 63 or distributive 
shares 64 before application to the principal. Where 
decedent was also guardian of a distributee, any 
sum paid to the latter by the representative will be 
presumed to be on account of his distributive share, 
particularly where the representative denies the fact 
of the guardianship, or that anything was due on 
that account. 65 

§ 4 gg. - Notice and Tender 

The representative should notify legatees or distribu¬ 
tees of his readiness to pay over; but need not thereafter 
tender the amount of the legacy or distributive share to 
one who is capable of asserting his rights. 

The representative should notify legatees or dis¬ 
tributees of his readiness to pay over, 66 and if from 
any cause he is‘Uncertain who such legatees or dis¬ 


tributees are he should institute proceedings to as¬ 
certain them. 67 After giving such notice the rep¬ 
resentative need not make a tender of the amount 
of the legacy or distributive share to one who is 
capable of asserting his rights, 68 especially where 
acceptance of a previous tender has been refused. 63 
He is not bound to search out a legatee, it being 
sufficient that he is ready, when called on, to pay 
the legacy; 70 but, on the other hand, it has been 
held that the responsibility of finding the legatee 
or distributee rests on the representative. 7 * The 
personal representative is not required to notify 
creditors of the distributees before making distribu¬ 
tion. 72 

§ 49 7 . — To Whom Payment Should Be 
Made 

a. In general 

b. Where person entitled deceased 

c. Where person entitled unknown or ab¬ 

sent 

d. Where person entitled under disabil¬ 
ity 

a. In General 

Payment of a legacy or distributive share should be 
made to the person entitled to receive the same, or to 
his properly authorized representative, or assignee, unless 
payment to a third person is directed by the legatee or 
distributee or ordered by the court. 

Payment should be made to the person entitled to 
receive the legacy or distributive share, 73 or to his 
properly authorized representative 74 or assignee, 75 


61. Ohio.—State v. Lueders, 128 N. 
E. 72 (second case), 101 Ohio St. 
259. 

62. Vt—Atkins v. Atkins, 45 A. 
1037, 71 Vt. 422. 

24 C.J. P 490 note 54. 

Classification and priorities of debts 
see supra §§ 458-461. 

63. Ky.—Morton v. Church Home 
for Females and Infirmary for 
Sick, 70 S.W. 841, 24 Ky.L. 1122. 

24 C.J. P 490 note 55. 

C4. S.C.—Schnell v. Schroder, 8 S.C. 
Eq. 334. 

24 C.J. p 490 note 56. 

65. N.C.—Latham v. Wilcox, 6 S.E. 
711, 99 N.C. 367. 

66. N.H.—Tilton v. American Bible 
Soc., 60 N.H. 377, 49 Am.R. 321. 

24 C.J. p 490 note 57. 

67. N.H.—Tilton v. American. Bible 
Soc., supra. 

68. N.Y.—Burtis v. Bodge, 1 Barb. 
Ch. 77. 

69. N.Y.—Burtis v. Bodge, supra. 

70. - S.C.—Thompson v. Youngblood, 
1 S.C.L. 248. 


71. Pa.—Brooke’s Estate, 13 Pa.Dist. 
29, 29 Pa.Co. 466. 

24 C.J. p 490 note 63 [b]. 

72. Md.—American Agricultural 

Chemical Co. v. Scrimger, 100 A. 
774, 130 Md. 389, L.R.A.1917F 394. 

73. Cal.—In re Pearsons, 57 P. 1015, 
125 Cal. 285. 

Ind.—Mefford v. Lamkin, 77 N.E. 960, 
76 N.E. 1024, 38 Ind.App. 33. 

La.—Nicholson’s Succession, 37 La. 
Ann. 346. 

N.Y.—In re Woodruff’s Will, 237 N. 

Y.S. 417, 135 Misc. 203. 

Pa.—In re Smith and Mayer’s Trust 
Estate, 53 York Leg.Rec. 129. 

24 C.J. p 490 note 63. 

Persons entitled to: 

Bistributive shares see Descent 
and Distribution §§ 19-60. 
Legacies or devises see the C.J.S. 
title Wills §§ 91-110, also 68 C. 
J. p 5Q3 jiote 43—p 564 note 82. 
Effect of, payment to wrong person 
see infra § 502. 

74. Pa.—Whiteside’s Estate, 8 Pa. 
Bist. 274. 

24 C.J. p 491 note 64. 

Personal representative of appointor 
or appointee 

■ Ordinarily the better practice is to 


award appointed estates to the per¬ 
sonal representatives of the appoint¬ 
or instead of directly to the appoin¬ 
tee in order that the effect of the 
appointment with relation to the lia¬ 
bility of the appointed estate for 
debts and legacies and for federal 
estate tax may be determined at the 
time and place where all persons in¬ 
terested can be heard together; but 
where the estate of the appointor 
was sufficient to pay debts, taxes, 
and legacies, the fund was distribu¬ 
ted directly to the appointees.—In re 
Smith's and Mayer's. Trust Estate, 
Pa., 53 York Leg.Rec. 129. 

Substituted trustee 
Legacies given in will to trustee, 
in trust to pay income to churches 
for perpetual care of burial lots in 
cemeteries maintained by churches, 
will not be awarded directly to the 
churches on distribution of the es¬ 
tate by reason of the fact that the 
trust company trustee is in liquida¬ 
tion by the secretary of banking, 
but must be awarded to a substituted 
trustee.—In re Cozens* Estate, 36 Pa. 
Dist. & Co. 388, 55 Montg.Co. 325. 

75. Cal.—McGee v. Allen, 60 P.2d 
1026, 7 Cal.2d 468—In re. Pierce's 
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unless payment to a third person is directed by the 
legatee or distributee, 76 or by the court. 77 Distri¬ 
bution to an assignee, however, is authorized only 
where the assignment is admitted and the validity 
thereof is not disputed; 78 and only after the filing 
of his assignment, when and as required by stat¬ 
ute, 79 but payment to a legatee after notice of an 
assignment of his interest is at the risk of the rep¬ 
resentative. 80 The grantee of an heir apparent can¬ 
not be paid the interest of such heir which was con¬ 
veyed to him before decedent’s death. 81 Ordinarily 
the court has no jurisdiction to order the funds 
of the estate paid into court, in the absence of stat¬ 
utory authority, and such payment will not relieve 
the representative of liability for any loss ; 82 but if 
the persons entitled refuse to accept the amount 
found due them, the representative may be ordered 
to pay the amount into court and receive his dis¬ 
charge. 83 A statute authorizing the payment of 
money due to the clerk for distribution, is merely 
for the convenience and security of the adminis¬ 
trator and does not relieve him from his obliga¬ 
tion of making distribution among those entitled 
thereto. 84 


Attorney in fact . An instrument by a distributee 
appointing a certain person as his attorney in fact 
with power to deal with his interest in the estate, 
gives such attorney in fact no personal rights, and 
if money is paid to him he receives it solely as trus¬ 
tee for his principal. 85 A general power of attor¬ 
ney, which does not mention or even refer to a leg¬ 
acy receivable by the principal, does not authorize 
the payment of a legacy to the attorney named in 
the instrument. 86 

b. Where Person Entitled Deceased 

The share of a deceased legatee or distributee is gen¬ 
erally payable to his duly qualified representative, or, if 
there is no administration of his estate, to his heirs or 
distributees. 

The share of a deceased legatee or distributee is 
generally payable to his duly qualified representa¬ 
tive, 87 and if no administrator has ever been ap¬ 
pointed for his estate, an administrator ad litem may 
be appointed to receive payment. 88 If no admin¬ 
istration is had on the deceased legatee’s or distrib¬ 
utee’s estate, or creditors are in nowise prejudiced, 
the legacy or distributive share may be paid directly 


Estate, 81 F.2d 1037, 28 Cal.App., 
2d 8—In re Gregson's Estate, 274 
P. 991. 96 Cal.App. 767. 

Minn.—In re Butler’s Estate, 284 N. 
W. 889. 

IN'.Y.—In re Kukelske’s Will, 11 N. 

Y.S.2d 1009, 257 App.Div. 826. 

24 O.J. p 491 note 65. 

Assignee or receiver 

Where judgment debtor’s title to 
Interest in intestate’s estate had 
passed to debtor’s assignee before 
any title vested in receiver appoint¬ 
ed on behalf of debtor’s judgment 
•creditors, receiver could take priority 
■over assignee as to distribution of 
amount due debtor only if receiver 
-could impeach assignment as a 
fraudulent conveyance.—In re 

Ewald’s Estate, 22 N.Y.S.2d 299, 174 
Misc. 939. 

76. Ala.—Watson v. McClanahan, 13 
Ala. 67. 

N.Y.—In re Brenner’s Estate, 13 N. 
Y.S.2d 483. 171 Misc. 627, affirmed 
15 N.Y.S.2d 136, 258 App.Div. 717, 
reargument denied 16 N.Y.S.2d 531, 
258 App.Div. 866. 

24 C.X p 491 note 66. 

77* N.Y.—In re Berkowitz’ Estate, 
10 N.Y.S.2d 279, 170 Misc. 334. 

Receiver 

Where legatee was judgment debt¬ 
or and also defendant in divorce pro¬ 
ceeding, sequestration receiver was 
appointed in divorce proceeding and 
authorized to take all of legatee’s 
property as security and subsequent¬ 
ly receiver in proceedings supplemen¬ 
tary to judgment was appointed* leg¬ 


acy was payable to receiver in se¬ 
questration and rights of receiver in 
supplementary proceedings were sub¬ 
ordinate thereto.—In re Berkowitz’ 
Estate, supra. 

78. Cal.—In re Howe’s Estate, 118 
P. 515, 161 Cal. 152—In re Greg- 
son's Estate, 274 -P. 991, 96 Cal. 
App. 767. 

24 C.J. p 491 note 65 [b], [dj. 

79. N.Y.—In re Kukelske’s Will, 11 
N.Y.S.2d 1009, 257 App.Div. 826. 

80. N.X—Stewart v. Fallon, Ch., 58 
A. 96. 

N.Y.—In re Rodgers' Estate, 264 N. 
Y.S. 624, 147 Misc. 344—In re Ku¬ 
kelske’s Will, 11 N.Y.S.2d 1009, 257 
App.Div. 826. 

24 C.X p 491 note 65 [a]. 

81. Cal.—In re Ryder, 74 P. 993, 
141 Cal 366. 

82. Cal.--In re Sarment, 55 P. 1015, 
123 Cal. 331. 

N.Y.—:In re Sackett’s Estate, 77 N.Y. 
S. 1030, 38 Misc. 463, 3 Mills Surr. 
210 . 

24 C.X p 491 note 67. 

83. R.I.- -Rhode Island Hospital 
Trust Co. v. Warwick, 71 A. 644, 
29 R.I. 393. 

24 C.X p 491 note 68. 

84. Ind.—Mefford v. Lamkin, 77 N. 
E. 960, 76 N.E. 1024, 38 Ind.App. 
33. 

24 C.X p 490 note 63 [d]. 

85. N.Y.—rln re Weidberg’s Estate, 

15 N.Y.S.2d 252, 172 Misc. „524. . 
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German consul attorneys as attor¬ 
neys in fact 

Under an instrument whereby dis¬ 
tributees appoint the German consul 
or his representative or successor in 
office and named persons who are 
“attorneys for the German Consul 
General,” attorneys in fact with au¬ 
thority to deal with interest of dis¬ 
tributees in estate, no authority is 
accorded to the attorneys for the 
German consul as mere individuals, 
and collection by them other than in 
their capacities as attorneys for Ger¬ 
man consul general would be unau¬ 
thorized, the quoted words being an 
essential part of the appointment 
and not mere descriptio personarum. 
—In re Weidberg's Estate, supra. 

86. Pa.—In re Little's Estate, 55 
York Leg.Rec. 121. 

87. Mass.—Stowell v. Ranlett, 131 
N.E. 451, 238 Mass. 599. 

24 C.X p 491 note 70. 

Representative of deceased assignee 

Where persons entitled under a 
will to a share in property on the 
death of a life tenant assigned their 
share to two persons, one of whom 
died leaving an unpaid debt, the 
share assigned to him will be ordered 
paid to his executrix, thereby pre¬ 
serving whatever rights the creditor 
may have to recover from his estate 
tHe amount due on the debt—Stow¬ 
ell v. Ranlett supra. 

88. Ala.—Keith v. McCord, 37 So. 

[ 267, 140 Ala. 402. 
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to his heirs or distributees, 89 and this rule also ap¬ 
plies where both estates have been fully adminis¬ 
tered. 90 

c. Where Person Entitled Unknown or Absent 

A legacy or distributive share of a legatee or dis¬ 
tributee who is unknown, or is absent and unheard from, 
should be invested, or be paid into court or a treasury, 
according to the provisions of the governing statute, for 
the benefit ~f whomever may establish a right to it. This 
rule also applies, under some statutes, and under certain 
conditions, to a legacy or distributive share of a person 
residing in a foreign country. 

In cases where there are unknown 91 or absent and 
unheard-from legatees or distributees, it becomes the 
duty of the personal representative to invest the 
fund 92 or pay it into court 93 or into the city, county, 
or state treasury, 94 or to any person charged by law 
with the keeping and securing of the fund, 95 accord¬ 
ing to the governing statute, for the benefit of 
whomsoever may subsequently establish a legal right 
to it. 96 An order directing payment of an estate to 


the county treasurer, to hold for a specified period, 
on the ground that the heirs are unknown, is not a 
decree of distribution to such treasurer. 97 

Where the absence of the person entitled has been 
so prolonged as to raise a presumption of his 
death, 98 and an administrator of his estate has been 
appointed, payment should be to such administra¬ 
tor, 99 or, it has been held, a distribution to the heirs 
of the absentee may be decreed where his absence, 
unheard from, long antedated the death of the dece¬ 
dent, 1 or, if the absentee left no heirs, his share may 
be divided among the other heirs on their executing 
a refunding bond to indemnify the representative 
against the claim of such absent heir. 2 

Nonresident aliens . Where decedent was an alien, 
even though resident in this country, if his legatees 
or distributees are nonresident aliens, the consul 
general of decedent’s country has been held entitled, 
under treaty rights, to receive their legacies or dis¬ 
tributive shares, 3 even though the treaty is termi- 


89. Wis.—Cook v. Ringer, 244 N.W. 
615, 209 Wis. 224. 

24 C.J. p 491 note 71. 

Persons presumed dead 

Where persons who otherwise 
would be entitled to share are pre¬ 
sumed to have predeceased intestate, 
court may award fund to other heirs 
and require refunding bond.—In re 
Woodside’s Estate, 14 Pa.Dist. & Co. 
34. 

90. Pa.—In re Stahler’s Estate, 55 
Montg.Co. 312. 

91. N.Y.—In re Lane’s Estate, 20 N. 
Y.S. 78, 2 Conn.Surr. 266. 

24 C.J. P 492 note 72. 

92. Pa.—Miles* Estate, 2 Pa.Dist. 
103, 12 Pa.Co. 383. 

24 C.JT. p 492 note 74. 

93. N.Y.—In re Morgan’s Estate, 22 
N.Y.S. 1064, 1 Misc. 71, Pow.Surr. 
123. 

N.C.—Moore v. Eure, 7 S.E. 471, 101 
N.C. 11, 9 Am.S.R. 17. 

24 C.J. p 492 note 75. 

94. N.Y.—Kinneally v. People, 90 N. 
Y.S. 587, 98 App.Div. 192. 

Pa.—In re ^osengarten’s Estate, 56 
Montg.Co! 34. 

24 C.J. p 492 note 76. 

State treasurer 

Money paid to state treasurer by, 
administrator of decedent’s estate, 
as required by statute, cannot be 
placed in general revenue fund, from 
which only money appropriated by 
legislature can be paid, as such stat¬ 
ute requires payment of funds de¬ 
rived from proceedings thereunder 
“to state treasurer,” not “into state 
treasury” as provided by escheat 
statutes.—Manion v. Lockhart, 114 S. 
W.2dL 216, 131 Tex. 175. 

Order requiring delivery of re¬ 
mains of estate* to county -clerk 


void where the statute requires it 
to be paid to the state treasurer.— 
Smith v. Paschal, Tex.Com.App., 1 S. 
W.2d 1086, reversing in part and af¬ 
firming in part Paschal v. Hobby, 
Civ.App., 296 S.W. 336, rehearing de¬ 
nied Smith v. Paschal, Com.App., 
5 S.W.2d 135. 

In Pennsylvania where, at the au¬ 
dit of an administrator’s account of 
decedent’s estate, a portion thereof is 
awarded to decedent’s grandchildren 
and the remainder to the administra¬ 
tor for future accounting because of 
the fact that decedent was survived 
by a husband whose whereabouts is 
then unknown, the court cannot, at 
the expiration of the seven-year peri¬ 
od for the presentation of claims by 
relatives provided for in Intestate 
Act June 7, 1917, § 21, P.L. p 429, 
20 Pub.St. § 134, award the remain¬ 
der of the estate to the grandchil¬ 
dren, but the administrator should 
pay it through the department of 
revenue into the state treasury, pur¬ 
suant to The Fiscal Code, April 9, 
1929, § 1314, P.L. p 343.—In re Vo- 
gest’s Estate, 31 Pa.Dist. & Co. 169. 

95. N.C.—University of North Caro¬ 
lina v. Maultsby, 43 N.C. 257. 

96. N.Y.—Kinneally v. People, 90 N. 
Y.S. 587, 98 App.Div. 192. 

N.C.—University of North, Carolina 
v. Maultsby, 43 N.C. 257. 

24 C.J. p.,492 note 77. 

Purchaser at execution sale 
Where testator devised estate to 
adopted son and five brothers, son 
disappeared, and executor, who was 
brother of testator, was appointed 
trustee for son, judgment creditor of 
son levied on son’s interest in estate, 
whereupon executor obtained order 
authorizing investment of estate's 
funds for purchase of son’s interest 
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at execution sale, and executor did 
so purchase for the estate, court 
properly distributed the property to 
the purchaser at execution sale.—In 
re Pierce’s Estate, 81 P.2d 1037, 28 
Cal.App.2d 8. 

97. Cal.—State v. Superior Court in 
and for San Diego County, 23 P. 
2d 1076, 133 Cal.App. 65. 

Power to order money transferred 
from county treasurer to state treas¬ 
urer.—State v. Superior Court in and 
for San Diego County, supra. 

98. N.Y.—Dunn v. Travis, 67 N.Y.S. 
743, 56 App.Div. 317. 

24 C.J. p 492 note 73. 

Facts not raising presumption 

Where administrators of decedent's 
estate made voluntary distribution 
among the next of kin, disregarding 
entirely the rights of an illegitimate 
son of decedent, the mere fact that 
they had heard nothing from him for 
years raised no legal presumption of 
his death, it not appearing that he 
had been absent or unheard of at his 
last place of domicile for seven 
years, in accordance with the statute. 
—In re McFarlin's Estate, 111 A. 444, 
267 Pa. 510. 

Presumption of death arising from 
absence generally see Death §§ 6-8. 

99. Pa.—Ziegler’s Estate, 25 Pa.Co. 
611, 18 Lanc.L.Rev. 401. 

1. Pa.—Morrison’s Estate, 12 Montg. 
Co. 121. 

S.C.—Burns v. Ford, 17 S.C.L. 507. 

2. Va.—Norman v. Cunningham, 5 
Orratt. 63, *46 Va. 63. 

24 C.J. p 49‘2 note 81. 

3. U.S:—Santovincenzo ■ v. Egan, 52 
S.Ct. 81, 284 U.S. 30, 76 L.Ed. 151, 
reversing In re Comincio’s Estate, 
240 N.Y.S. 691, 135 Misc.- 733,* af- 
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liated after the death of the national whose estate 
is in question , 4 5 and it has been held that since such 
a disposition of property is within the treaty-making 
powers of the federal government and any conflict¬ 
ing law of the state must yield, the right of the con¬ 
sul to receive such distribution cannot be affected 
by subsequent state legislation . 6 Where, however, 
a joint resolution of congress, or executive order, 
has prohibited the transfer of property in which 
such foreign country or any national thereof has 
an interest, a legacy or distributive share cannot be 
paid either to a national resident in the foreign 
country or to the consul general of such country , 6 
but, under the provisions of a general statute, it may 
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be ordered to be paid to the city treasurer for the 
distributee's account . 7 

Under a statutory provision that a decree may 
direct the payment of money or property into court 
where it appears that the legatee or distributee en¬ 
titled thereto would not have the benefit, use, or 
control thereof, or other special circumstances make 
it appear desirable that payment should be with¬ 
held, where, by reason of conditions abroad, it ap¬ 
pears that a beneficiary would not have the benefit 
of his legacy or distributive share if it was sent 
to him through the consul general in the usual chan¬ 
nels, the money or property to which he is entitled 
should be deposited in court , 8 and may be ordered 


EXECUTORS AND ADMINISTRATORS 


firmed Tn re Comincio, 243 N.Y.S. 
814, 229 App.Div. 862. 

N.Y.—In re Bcrnabeo’s Estate, 273 N. 
Y.S. 879, 152 Misc. 237—Matter of 
Baldasarro, 156 N.Y.S. 175, 92 Misc. 
627—Matter of Davenport, 89 IN’. 
Y.S. 537, 43 Misc. 573, 4 Mills Surr. 
327—Matter of Tartaglio, 33 N.Y.S. 
1121, 12 Misc. 245. 

Under most favored, nation clause 

(1) Provision of German treaty 
that consular officer might in behalf 
of nonresident countrymen receipt 
for their distributive shares derived 
from estates in process of probate 
has been held effective for Italy pur¬ 
suant to most favored nation clause; 
and the right of the Italian vice con¬ 
sul to represent his nonresident coun¬ 
trymen by receipting for their dis¬ 
tributive shares of estates in process 
of probate is not dependent on citi¬ 
zenship of decedent and extends to 
their interests in estates of United 
States citizens.—In re Bernabeo's 
Estate, 273 N.Y.S. 879, 152 Misc. 237. 

(2) Estate of Swedish national is 
payable to Vice Consul of Sweden by 
virtue of “most favored nation” 
clause in Swedish Treaty and clause 
permitting such a distribution in 
Treaty with Persia.—In re Ander¬ 
son’s Estate, 276 N.Y.S. 966, 154 Misc. 
132. 

Treaty relating only to navigation 
and commerce does not come within 
this rule.—In re Clausen’s Estate, 
259 P. 1094, 202 Cal. 267. 

Xnfanoy of nonresident distributee 
doos not affect or limit the right or 
power of the consul to receive his 
distributive share.—In re Tartaglio’s 
Estate, 33 N.Y.S. 1121, 12 Misc. 245. 

4. U.S.—Santovincenzo v. Egan, 52 
S.Ct. 81, 284 U.S. 30, 76 L.Ed. 151, 
reversing In re Comincio’s Estate, 
240 N.Y.S. 691, 135 Misc. 733, af¬ 
firmed In re Comincio, 243 N.Y.S. 
814, 229 App.Div. 862. 

N.Y.—In re Anderson’s Estate, 276 
N.Y.S. 966, 154 Misc. 132. 

5. N.Y.—In re Anderson's Estate, 

supra. 


©. N.Y.—In re Ramberg’s Estate, 20 
N.Y.S.2d 619, 174 Misc. 306. 

As abrogating treaty 

The joint resolution of congress, 
May 7, 1940, § 2, 12 U.S.C.A. § 95 
note, 50 U.S.C.A.Appendix, § 5, pro¬ 
hibiting transfer of property in 
which Norway or any national there¬ 
of has any interest abrogated the 
treaty between United States and 
Norway permitting a consular officer, 
in behalf of his nonresident country¬ 
men, to collect and receipt for their 
distributive shares derived from es¬ 
tates in process of probate and pro¬ 
hibited payment of the distributive 
shares derived from the estate of a 
New York resident whose distribu¬ 
tees were residents of Norway, ei¬ 
ther to the Norwegian nationals 
themselves or to the consul general 
of Norway on their behalf.—In re 
Ramberg’s Estate, supra. 

7. N.Y.—In re Plemich's Estate, 28 
N.Y.S.2d S6, 176 Misc. 560—In re 
Ramberg’s Estate, 20 N.Y.S.2d 619, 
174 Misc. 306. 

Under executive order No. 8389, 12 
U.S.C.A. § 95 note, prohibiting trans¬ 
fer of property to certain foreign 
countries and in absence of showing 
that a Hungarian national residing 
in Budapest who was a distributee 
of an estate came within exception 
of general license authorizing remit¬ 
tances by any individual through any 
bank to any individual within any 
foreign country designated in order, 
provided remittances are made only 
for necessary living expenses of 
payee and his household, there was 
an inference that if share were paid 
to the Hungarian consul general it 
would not reach distributee himself, 
and hence the surrogate was author¬ 
ized by the statute to direct payment 
to the city treasurer for distributee’s 
account.—In re Plemich’s Estate, 28 
N.Y.S.2d 86, 176 Misc. 560. 

8. N.Y.—In re Steiner’s Estate, 16 
N.Y.S.2d 613, 172 Misc. 950. 

Purpose of statute 

(1) “The primary object of this 
legislation [New York Surrogate’s 
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Court Act § 269, as amended by Daws 
1939, c. 343 § 2] was to promote the 
basic object and obligation of courts 
of decedent devolution to use their 
utmost endeavors to effectuate the 
express or implied wishes of a de¬ 
cedent respecting the disposal of his 
assets on death. Only subordinate 
to this purpose, was the effort to pre¬ 
vent the diversion of assets here 
located to foreign governments 
whose conceptions of the proprieties 
were totally at variance with those 
which form the basis of the national 
existence of this country.”—In re 
Weidberg’s Estate, 15 N.Y.S.2d 252, 
256, 172 Misc. 524. 

(2) The purpose of the provision 
was to correct the situation brought 
about by actual cases arising in es¬ 
tates where it was demonstrated that 
inheritances were, after transmis¬ 
sion. withheld or confiscated either 
wholly or partially by certain coun¬ 
tries in Europe.—In re Bold's Estate, 
18 N.Y.S.2d 291, 173 Misc. 545. 

Provision does not deprive distrib¬ 
utee of money or property due him, 
but is designed to be a protection 
thereof, since the money or prop¬ 
erty is always available to the dis¬ 
tributee at any time that reasonable 
assurance is given that he alone will 
receive it.—In re Bold's Estate, su¬ 
pra—In re Landau’s Estate, 16 N.Y.S. 
2d 3, 172 Misc. 651. 

Primary inquiry, in determining 
whether the statute is applicable in 
a particular case, is as to whether, 
were the money to be paid over, the 
distributee would have the benefit or 
use or control of the money or other 
property due him, within contempla¬ 
tion of the act.—In re Landau's Es¬ 
tate, supra. 

Distributive share of Infant Ger¬ 
man national of Jewish race, may be 
ordered paid into court, notwithstand¬ 
ing treaty with Germany providing 
that consular officer might receipt 
for distributive shares of nonresi¬ 
dent countrymen, provided he remit 
funds so received to proper distribu¬ 
tees and furnish evidence of such 
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by the court to be placed in a bank or trust com¬ 
pany ; 9 and, even in the absence of such a statute, 
it has been held that, under such conditions the 
funds may be ordered paid to the clerk of the court 
for investment for the benefit of the foreign dis¬ 
tributee . 10 Under such a statute, the money or 
property of a legacy or distributive share may be 
directed to be paid into court if it appears, even 
contingently possible, that it would be subject to 
confiscation in whole or in part if turned over to 
the foreign consul or an attorney-in-fact j 11 but the 
statute does not apply where there is no indication 
that, if distributable assets of an intestate estate are 
paid to the consul of decedent’s country pursuant 
to his authority of receipt, the sum would not be 
capable of transmission and in fact be remitted to 
the distributee in such country . 12 It has been held 
that a decree, under such a statute, ordering the 
money or property to be paid into court, may be 
postponed to afford the attorneys for the distributee 
a reasonable opportunity to seek remuneration for 
his services . 13 Payment of a legacy to a foreign 


national, residing in the foreign country, may also 
be refused where the fund has been blocked or fro¬ 
zen under an order of the United States treasury 
department, and may not be withdrawn without a 
license issued by that department . 14 It has been 
held that where the legacy is bequeathed to an in¬ 
stitution, such as a religious order, in such a foreign 
country, payment may be directed to a branch of 
such institution or order in this country . 15 

d. Where Person Entitled under Disability 

A legacy or distributive share of a minor, generally, 
should be paid to his properly qualified guardian, or, if 
none, into court or to an authorized treasurer; of an 
insane person, to the committee of his property; and 
of a married woman, to herself. 

Infants . As a general rule a bequest to, or the 
distributive share of, a minor, when due, can be le¬ 
gally paid only to his properly accredited and qual¬ 
ified guardian , 16 in his fiduciary capacity ; 17 and 
where the guardian’s authority, in this respect, is 
limited by statute, he can accept payment of his 
ward’s legacy or distributive share, only within such 
limitation , 18 such as only on an order of the pro¬ 


remission where such infant was in 
protectorate of Great Britain with 
which German government was at 
war.—In re Weidberg’s Estate, 15 N. 
Y.S.2d 252, 172 Misc. 524. 

9. N.Y.—In re Plemich’s Estate, 28 
N.Y.S.2d 86, 176 Misc. 560—Barnum 
v. D’Hendecourt, 28 N.Y.S.2d 143. 
Funds payable under will to 

French nationals have been ordered 
.deposited with New York Trust Com¬ 
pany for the account of such nation¬ 
als to be paid to them on compliance 
with all statutes and executive or¬ 
ders or regulations governing such 
payments.—Barnum v. D’Hendecourt, 
supra. 

10. Pa.—In re Stede’s Estate, 38 Pa. 
Dist. & Co. 209, 29 Del.Co. 250. 
Orphans’ court will take cogniz¬ 
ance of the fact that Germany is 
engaged in war, that people in that 
country are without the right to have 
or hold money except at the pleasure 
of the autocrat, that all assets of the 
German people are in a state of semi¬ 
confiscation or impressment for war 
purposes regardless of the will of 
the owners and that that government 
might for the purpose of confiscation 
bring pressure on her subjects to ac¬ 
quire funds awarded by the court, 
and the court will therefore award 
such fun^s to, the clerk of the court 
for investment for the German dis¬ 
tributees, until, further order of the 
court.—In re Stede’s Estate, .supra. 

11 . N.Y.—In re Bold’s Estate, 18 N. 
Y.S.2d. 291, 1,73 Mi^.c. 545—In re 
Landau’s Estate, • 16 N*Y.S-2d r 3, 

,172 Misc.., 6:51—In re Weidberg’s* 


Estate, 15 N.Y.S.2d 252, 172 Misc. 

524. 

Season for rule 

The individual legatee or next of 
kin is made recipient of the inheri¬ 
tance, and it is not intended that a 
foreign government, of which the 
legatee or next of kin is a national, 
should be the object of testator's 
bounty, or that the right to succeed 
to property of New York decedent 
should be diverted from statutory 
next of kin to a foreign power.—In re 
Bold’s Estate, 18 N.Y.S.2d 291, 173 
Misc. 545. 

Policy of state, in view of such 
statute, is that no payment, other 
than to the individual distributees, 
shall be made from assets of an es¬ 
tate, in which there appears to be a 
reasonable possibility that distribu¬ 
tee will not receive the benefit there¬ 
of.—In re Landau's Estate, 16 N.Y.S. 
2d 3, 172 Misc. 651. 

In view of mass flue levied on all 
nationals of the Jewish race by the 
German government, the surrogate's 
court would direct payment into 
court of distributive shares of four 
German nationals of Jewish race 
which shares were claimed by Ger¬ 
man consul and his attorneys under 
power of attorney.—-In re Weidberg’s 
Estate, 15 N.Y.S.2d 252, 172 Misc. 524. 

12. N.Y.—In r'e Blasi’s Estate, 15' N. 

Y.S.2d 682, 172 Misc. 587. 

13. N.Y.—In re Landau's Estate, 16 

N.Y.S.2d 3, 172 Misc. 651—In re 

' Weidberg’s Estate,, 15.N.Y.S.2d 252, 

! 172 Misc. 524. * 

lit Pa.—In re Littlejs Estate, 55 
; York Leg.Rec. 121. — 


15. N.Y.—In re Muckl's Estate, 19 
N.Y.S.2d 1009, 174 Misc. 35. 

Religious order in Germany 

Surrogate directed legacy be¬ 
queathed to religious order located 
in Germany to establish permanent 
fund for education of candidates for 
missionary priesthood paid to Ger¬ 
man branch of such order maintained 
in Nebraska, in view of conditions 
existing in Germany which made it 
appear possible that large part of 
legacy would not be used for purpose 
intended by testator should money 
be sent there.—In re Muckl’s Estate, 
supra. 

16. Hawaii.—Hawaiian Trust Co. v. 
Stanley, 31 Hawaii 705. 

Iowa.—Irwin v. Keokuk Sav. Bank & 
Trust Co., 255 N.W. 671, 218 Iowa 
477. 

Ky.—Wagner’s Guardian v. Palmer, 
33 S.W.2d 683, 236 Ky. 752. 

N.Y.—In re Burton's Will, 281 N.Y.S. 
579, 156 Misc. 175—In re Snowden's 
Estate, 252 N.Y.S. 485, 140 Misc. 
870, modified on other grounds 257 
N.Y.S. 389, 235 App.Div. 862—In 
re Recke’s Estate, 184 N.Y.S. 278, 
112 Misc. 673. 

N.C.—Fidelity Trust Co. v. Walton, 
153 S.E. 401, 198 N.C. 790. 

24 C.J. p 492 note 82. 

Guardian has power to accept real-' 
ty- devised by will if acceptance is 
necessary.—-Cassidy v. Truscott, 192: 
N.E. 164, 287 Mass. 515. ■ 

17. S.C.—JE3dwards v. Williams, 17 
S.E. 457, 39- S.C. 86. 

24 P 4*92 note 82 [e]. 

18. Ind.—Besche'r v. State, 63 Ind. 

: 302. " 

,24 C.J. p 492 note 82 [i]. 
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bate court . 19 A guardian for a minor under a cer¬ 
tain age has no authority to receive payment for 
him after he attains that age ; 20 and if a legacy is 
to be paid to the minor when he attains a certain 
age, the executor cannot relieve himself or his sure¬ 
ties from responsibility by paying it over to the 
guardian before it is payable . 21 A foreign guard¬ 
ian may receive his ward’s legacy or distributive 
share in a domestic jurisdiction, without securing a 
domestic appointment, where he has properly quali¬ 
fied in the foreign jurisdiction . 22 A guardian ad 
litem may be directed to receive the legacy if the 
amount thereof is too small to pay the expense of 
having a guardian appointed . 23 Payment to an il¬ 
legally appointed guardian will not exonerate the 
executor unless the ward adopts the act . 24 The 
solvency and reputation of the guardian of a minor 
legatee is a matter for the court appointing the 
guardian, and not for the executor to ascertain, be¬ 
fore paying over the legacy . 25 

If there is no properly qualified general guardian, 
an infant’s legacy or distributive share may, as au¬ 
thorized by some statutes, be paid into court , 26 if 
the subject matter thereof is capable of investment 
for the infant’s benefit ; 27 or it may be paid to the 
county or city treasurer . 28 It should not be paid 
to the minor’s parents as natural guardians , 29 un¬ 
less, under some statutes, it is less than a specified 
amount , 30 or authority therefor is obtained by or¬ 
der of court ; 31 and if an unauthorized payment is 
made to a parent, the legatee may disaffirm it on 
attaining his majority . 32 Payment of the legacy or 
distributive share should, also, not be made to the 
minor individually , 33 or to a third person as agent 
or attorney for the minor . 34 However, an admin¬ 


istrator who pays money in good faith to purchase 
necessaries for helpless minor children of intestate 
when they have no guardian, where the purchases 
are such as a guardian would have made, cannot be 
made to respond again in an action by a guardian 
thereafter appointed . 35 A legacy to an infant who 
dies before it is payable, and for whom no admin¬ 
istrator has been appointed, may be ordered to be 
paid into court for the benefit of whomsoever may 
establish a right to it . 36 

Where the executor of the estate is appointed 
guardian, funds in his hands as executor, belong¬ 
ing to the infant, are transferred by operation of 
law to himself as guardian, without any act of trans¬ 
fer ; 37 but if the executor, without being appointed 
guardian, retains a minor’s distributive share and 
invests it, he will not be regarded as a guardian in 
fact, and may be required to pay over cash to the 
minor when he attains his majority , 38 and is not 
entitled to secure permission from the court to make 
distribution in kind . 39 

Insane persons. The legacy or distributive share 
of an insane person is properly paid to the commit¬ 
tee of his property . 40 If, however, a legatee has 
not been adjudged insane, and it does not appear 
that an ordinarily prudent person would consider 
him insane, the administrator may settle with the 
legatee, and is not liable to the legatee’s committee, 
subsequently appointed, for the part of the legacy 
squandered by the legatee . 41 

Married woman. At common law the husband 
might generally receive the legacy or distributive 
share of his wife by virtue of his marital rights in 


19. N.Y.—Lowman v. Elmira, C. & 
N. B. Co., 32 N.Y.S. 579, 85 Hun 
188, affirmed 49 N.H. 1099, 154 N.Y. 
765—Willcox v. Smith, 26 Barb. 
316. 

24 C.J. p 492 note 82 [d]. 

20. Ohio.—Campbell ▼. English, 
Wright 119. 

21. Mich.—McCard v. Washtenaw 
Circuit Judge, 7 N.W. 907, 45 Mich. 
343. 

Va.—Swope v. Chambers, 2 Gratt. 

319, 43 Va. 319. 

24 C.J. p 492 note 82 [j]. 

22. Conn.—State v. Whitehouse, 53 
A. 897, 75 Conn. 410. 

24 C.J. p 492 note 82 m. 

23. R.I.—Cook v. First TJniversalist 
Church, 49 A. 389, 23 R.I. 62. 

24. Ky.—Edmonds v. Morrison, 6 
Dana 223. 

25. Wts.—In re Hewitt's Estate, 215 
N.W. 573> 194 Wla- 
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26. N.Y.—Sackett's Estate, Tuck. 
Surr. 84. 

24 C.J. p 493 note 83. 

27. N.Y.—Toler v. Landon, 3 Dem. 
Surr. 337. 

28. N.Y.—Matter of Hammer, 174 
N.Y.S. 887, 105 Misc. 721—Lowman 
v. Elmira, C. & N. R. Co., 32 N.Y.S. 
579, 85 Hun 188, affirmed 49 N.E. 
1099, 154 N.Y. 765. 

29. Hawaii.—Hawaiian Trust Co. v. 
Stanley, 31 Hawaii 705. 

Iowa.—Irwin v. Keokuk Sav. Bank & 
Trust Co., 255 N.W. 671, 218 Iowa 
477. 

N.Y.—In re Shafran's Estate, 257 
N.Y.S. 234, 143 Misc. 754. 

24 C.J. p 493 note 86. 

30. N.Y.—In re Cole's Will, 296 N. 
Y.S. 512, 163 Misc. 102. 

31. N.Y.—In re Shafran’s Estate, 
257 N.Y.S. 234, 143 Misc. 754. 

32 . Iow$..—Irwin v. Keokuk Sav, 

Bank & Trust Co., 255 N-W. 671, 
218 Iowa 477. „ ■ 
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33- N.Y.—In re Recke's Estate, 184 
N.Y.S. 278, 112 Misc. 673. 

24 C.J. p 493 note 86. 

34. Ind.—Tapley v. McGee, 6 Ind. 
56. 

Me.—Decrow v. Moody, 73 Me. 100. 

35. Kan.—Calnan v. Savidge, 75 P. 
1010, 68 Kan. 620. 

36. N.Y.—Matter of Morgan, 22 N.Y. 
S. 1064, 1 Misc. 71, Pow.Surr. 123. 

37. Tex—McAdams v. Wilson, Civ. 
App., 164 S.W. 59. 

38. Pa.—In re McTague’s Estate, 18 
A.2d 532, 144 Pa.Super. 30. 

39. Pa.—In re McTague’s Estate, 
supra. 

40. Mass.—Newcomb v. Williams, ■ 9 
Mete. 525. 

N.Y.—'Wright v. Hayden, 63 N.Y.S. 

796, 31 Misc. 116. 

24 C.J. p 493 note 89. 

41. Ky.—Cummins* Adm'r v. Walk^ 

er's Committee, 66 S.W.2d .48,. 252 
Ky. 5. / : 
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her personalty, 42 'unless the legacy is given for the 
wife’s sole and separate use . 43 Under the modern 
statutes, however, the wife is entitled to receive 
payment in her own right , 44 and a payment of her 
legacy or distributive share to her husband will not 
bind her unless she has authorized or ratified it . 45 

§ 498. - Equalization of Payments 

Payments may be equalized where some beneficiaries 
have received more than others in the same class. 

An equalization of payments is proper where it 
becomes apparent that some of the beneficiaries have 
received more than others whose rights are the 
same . 46 

§ 499. Payment of Annuities 

It is generally the duty of the executor to set aside 
funds for and to pay annuities, in compliance with the 
directions in the will, or order, providing for such an¬ 
nuities. 

An executor not expressly charged under the will 
has no concern with bequests of annuities charged 
on the land , 47 but as to annuities charged on per¬ 
sonal estate in his hands, or on property under his 
control generally, the executor may be directed or 


ordered to make periodical payments , 48 or settle ar¬ 
rears , 49 or to give security for the payment of fu¬ 
ture installments , 50 or for restoring the principal to 
the general legatees on the annuitant’s death . 51 An 
annuitant cannot be compelled to take the present 
value of his annuity in money ; 52 but he cannot 
complain of the manner in which his annuity is paid 
if he has acquiesced therein for some time . 53 

Setting apart funds. An executor is also charged 
with the duty of setting apart and investing a fund 
with which to raise an annuity provided for by the 
will, where the will fails to designate such fund or 
to specify who shall invest it , 54 and it is for him to 
determine the amount necessary to be set apart for 
this purpose , 55 and for facility of administration, he 
may set aside a definite fund to produce the neces¬ 
sary income . 56 He should set apart an amount suf¬ 
ficient in his judgment, in view of present and prob¬ 
able future conditions, to produce such income ; 57 
and if an excess of income is produced therefrom, 
it should be distributed among the legatees . 58 He 
cannot purchase annuity contracts from an insur¬ 
ance company and relieve the estate from all fur¬ 
ther liability to the annuitants . 59 In a proper pro- 


42. Miss.—McGee v. Ford, 13 Miss. 
769. 

24 C-J. p 493 note 90. 

43. Del.—Gest v. Williams, 4 Del. 
Ch. 55. 

24 C.J. p 493 note 90 [a]. 

44. Ky.—Bunger v. Petty, 23 S.W. 
961. 

Mo.—Glasgow v. Missouri Car & 
Foundry Co., 129 S.W. 900, 229 Mo. 
585. 

24 C.J. p 493 note 91. 

45. Ill.-—Nevius v. Gourley, 95 Ill. 
206. 

Miss.—Crawford v. Red us, 54 Miss. 
700—Anderson v. Gregg. 44 Miss. 
170. 

48. Ky.—Edwards v. Livesay, 261 S. 
W. 839, 203 Ky. 53—Barret v. 

Gwyn, 88 S.W. 1096, 28 Ky.L. 101. 
24 C.J. p 493 note 93. 

Equalizing: distribution in kind by 
payment of money see supra § 
493. 

Befund of overpayment see infra § 
505. 

Retainer from proceeds of sale of 
realty for equalization of shares 
see supra § 494 d. 

47. N.C.—Robinson v. Mclver, 63 N. 
C. 645. 

24 C.J. p 493 note 95. 

Legacies of annuities in general see 
the C.J.S. title Wills §§ 1134-1135, 
also 69 C.J. p 943 note 63-p 946 
note 3. 

48. Pa.—Eichelberger’s Estate, 32 A. 
605, 170 Pa. 242. 

24 C.J. p 493 note 96. 


49. D.C.—Humphrey v. Conger, 7 
App.D.C. 23. 

Pa.—In re ColwelPs Estate, 4 Pa.Co. 
381. 

50. Pa.—In re Colwell's Estate, su¬ 
pra. 

24 C.J. p 494 note 98. 

51. Me.—Merrill v. Wooster, 59 A. 
596, 99 Me. 460. 

Tenn.—Love v. Love, 3 Hayw. 13. 

52. Ky.—Bowles- v. Winchester, 13 
Bush 1. 

24 C.J. p 493 note 96 [a]. 

53. Mich.—Houghteling v. Stock- 
bridge, 99 N.W. 759, 136 Mich. 544. 

As to preferred payment 

Where an executor, in good faith, 
applied the funds of an estate pro 
rata in paying annuities, and during 
six years the widow made no claim 
that her annuity was entitled to 
preference, and did not complain un¬ 
til the executor brought suit for the 
construction of the will, she should 
be deemed to have acquiesced in the 
course pursued by the executor, and 
could not then claim that she was 
entitled to preferred payment— 
Houghteling v. Stockbridge, supra— 
24 C.J. p 494 note 1. 

54. N.H.—Healey v. Toppan, 45 N. 
H. 243, 86 Am.D. 159. 

N.Y.—In re Proctor’s Will, 255 N. 

Y.S. 722, 235 App.Div. 6. 

Tenn.—Morgan v. Pope, 7 Coldw. 541. 
24 C.J. p 494 note 2. 

Duty of executor to collect annuity 
from self 

Under a will giving an annuity to 
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testator's widow, to be paid in semi¬ 
annual installments, providing, “And 
I do hereby charge and subject my 
estate with the payment" thereof, 
and giving testator's real and per¬ 
sonal property to his two sons, who 
were charged with the payment of the 
annuity, in stated proportions, and 
appointing one of the sons and his 
widow executors, it was the duty of 
such son as executor to collect the 
annuity from himself as an individ¬ 
ual and pay the same to the testa¬ 
tor's widow.—In re Beach’s Estate, 
203 N.Y.S. 492, 122 Misc. 261, af¬ 
firmed 203 N.Y.S. 919, 208 App.Div. 
831. 

55. N.Y.—Morse v. Tilden, 72 N.Y.S. 
30, 35 Misc. 560, modified on oth¬ 
er grounds 77 N.Y.S. 505, 74 App. 
Div. 132. 

69 C.J. p 943 note 64. 

56. N.Y.—In re Proctor's Will, 255 
N.Y.S. 722, 235 App.Div. 6. 

57. N.J.—Collins v. Wardell, 52 A. 
708, 63 N.J.Eq. 371, reversed on 
other grounds 54 A. 417, 65 N.J. 
Eq. 36 6. 

24 C.J, p 494 note 4. 

58. N.Y.—Morse v. Tilden, 72 N.Y. 
S. 30, 35 Misc. 560, modified on 
other grounds 77 N.Y.S. 505, 74 
App.Div. 132. 

59. Tex.—Miller v. Davis, Civ.App., 
146 S.W.2d 1006, reversed o-n oth¬ 
er grounds. Sup., 150 S.W.2d 973. 
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ceeding therefor, the court may order the setting 
aside of a designated amount for the payment of 
annuities . 60 If an executor, directed to pay an an¬ 
nuity, fails to set apart a fund for such purpose he 
is liable for a breach of his official duty ; 61 and if 
he fails to comply with a previous order directing 
the investment of a fund for the annuity, he may 
be again ordered to do so , 62 but in the absence of 
a decree or award in favor of the annuitant, he can¬ 
not be peremptorily ordered to pay an annuity . 62 
Where the 1 executor sets apart from the estate a 
sufficient sum to meet an annuity, he never parts 
with the title, and even if it is considered a trust 
fund for the benefit of the annuitant it must be re¬ 
turned to the executor for administration when the 
trust terminates . 64 An annuitant is not estopped 
from objecting to the sufficiency of an appropria¬ 
tion for his annuity, by the fact that he has peti¬ 
tioned the probate court to compel the executor to 
account for arrears and to reinvest a portion of the 
fund, and by receiving checks for interest, if at the 
time of such acts the appropriation did not seem to 
be insufficient . 65 

Where discretionary pozvers are conferred on ex¬ 
ecutors respecting the manner of securing or pay¬ 
ing annuities, the court will not interfere with the 
exercise of such discretion, in good faith , 66 and, 
under such power, an annuity may be paid out of 
the general estate or by the setting aside of a spe¬ 
cific sum . 67 A court of equity, however, may direct 
the payment of the fund into court . 62 

Increase or reduction of annuity. The executor 
may have power under the provisions of the will to 
increase the annuity at his discretion , 69 and where 
he has exercised such discretion and fixed the limit 


of the annuity, neither a subsequent administrator 
nor the court acting on the fund can increase it 
further ; 70 nor can the annuity be reduced there¬ 
after under such power, although the increase was 
made in the belief that it was revocable . 71 A re¬ 
lease executed by an annuitant to part of the ex¬ 
ecutors does not operate to reduce the annuity, but 
only to discharge the released executors from lia¬ 
bility . 72 

Where an estate is insufficient to pay an annuity 
for any considerable time in the future, the com¬ 
muted value of the annuity must be taken as the 
basis of distribution on it as against the contention 
that annuitant was entitled to an amount which 
would enable him to buy another similar annuity . 73 

§ 500. Effect of Payment or Distribution in 
General 

a. In general 

b. Rights and liabilities of representative 

after payment or .distribution 

a. In General 

In the absence of fraud or mistake, a payment or 
distribution properly made is binding on the representa¬ 
tive, and on the legatee or distributee who accepts it, and 
vests in the latter full title to the property received. 

A payment or distribution properly made and re¬ 
ceipted for is binding on the representative , 74 un¬ 
less it can be successfully impeached for fraud , 75 
mistake , 76 or improper means used in procuring it ; 77 
and if a payment is made from the wrong fund by 
mistake, the executor may retain money from the 
proper fund to make such payment good . 78 A pay¬ 
ment or distribution is also binding on the legatee 
or distributee who accepts the payment or distribu- 


60. N.J.—In rr Celia’s Estate, 155 A. 
263, 108 N.J.Eq. 406, affirmed 162 
A. ,">93, 111 N.J.Eq. 356. 

61. Mass.—Hall v, Cushing, 0 Pick. 
303—Prescott v. Pitts, 9 Mass. 376. 

62. Pa.—In re Vautier's Estate, 14 
Phi la. 250. 

63. Pa.—In re Vautier's Estate, su¬ 
pra. 

64- Me.—Morrill v. Wooster, 59 A. 
596, 99 Me. 400. 

65* N.J.—Merritt v. Merritt, 21 A. 
128, 48 N.J.Eq. 1, affirmed 30 A, 
429, 51 N.J.Eq. 638. 

66. Pa.—Young's Estate, 4 Pa.Dist. 
293. 

24 C.J. p 494 note 7. 

67. N.Y.—Smith v. Havens Relief 
Eund Soc., 00 N.Y.S. 168, 44 Misc. 
594, affirmed 103 N.Y.S. 770, 118 
App.Div. 678, 83 N.E. 1132, 190 N. 
Y. 557. 

24 C.J. p 494 note 7 [b]. 


General assets and not residuary es¬ 
tate 

Where executors, in settlement of 
claims asserted by persons claiming 
to he daughters of testator, agreed 
to establish trust funds for daugh¬ 
ters and to pay daughters certain 
annuities until such trust should be 
established, the daughters are enti¬ 
tled to payment of annuities until 
establishment of trust fund, out of 
general assets of estate, as against 
contention that annuities should be 
paid only from residuary estate.— 
In re Griffin’s Estate, 262 N.W. 473, 
220 Iowa 1028. 

68. Tenn.—Morgan v. Pope; 7 Coldw. 
541. 

24 C.J. p 493 note 96 [b]. 

69. N.Y.—Mason v. Mason, 4 Sandf. 
Ch, 623. 

24 C.J. p 494 note 8. 

70. N.Y.-^Case v, Towle, 2 Sandf. 
Ch. 426. , 


71. N.Y.—Mason v. Mason, 4 Sandf. 
Ch. 623, criticizing as being mere¬ 
ly obiter opinion Mason v. Jones, 
3 Edw. 497. 

72. N.Y.—Cocks v. Haviland, 7 N.Y. 
S. 870, 871. 

73. Md.—Turk v. Grossman, 17 A. 
2d 122. 

74. Ky.—Larue v. White, 8 Dana 45. 
24 C.J. p 194 note 12. 

75. Ky.—Larue v. White, supra. 

Pa.—Hutchin’s Estate, 17, Pa.Dist. 

648. 

701. Ky.—Larue v. White, 8 Dana 45. 
Mass.—Hammond v. Hammond, 47 N. 

E. 535, 160 Mass. 82. 

24 C.J. p 495 note 14. 

77. Ky.—LaTue v. White, '8 Dana 45. 

78- Mass.—Hammond vf Hammond, 
47 N.E. 535, 169.-Mass. 82. 

24 C.J. p 495 note 14 ~[a3. - 


.403 



§ 500 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


tion , 79 unless it was made through fraud 80 or mu¬ 
tual mistake ; 81 and estops him from claiming as his 
own, adversely to the estate, property included in 
the distribution , 82 from assailing the intervening 
rights of third persons , 88 or from objecting to the 
representative’s course of distribution, however ir¬ 
regular , 84 at least unless he first restores to the rep¬ 
resentative what he has received . 85 Moreover, a 
legatee is chargeable with knowledge of the con¬ 
ditions attached to the bequest and of the matters 
incident to the due course of administration, and 
cannot plead ignorance in seeking to avoid a deed 
quitclaiming her rights in the estate of the testa¬ 
tor in consideration of receiving a payment of her 
legacy . 86 Acceptance of a partial payment, howev¬ 
er, does not preclude a suit for the recovery of the 
balance ; 87 and a legatee or distributee may main¬ 
tain a bill for redistribution where the distribution 
was made and accepted through mutual mistake . 88 

A distribution vests in the legatees or distributees 
full and complete title to the property which they 
have received , 89 even though the transfer was not 
previously authorized, if it was subsequently ap¬ 
proved by the probate court . 90 One, however, who 


takes no interest under a will, obtains no interest 
by a distribution thereunder . 91 The delivery of 
land to the guardian of minor heirs does not af¬ 
fect the rights of creditors of the estate, although 
the delivery is made with the creditors’ assent . 92 
The amount paid to an heir or legatee on the first 
annual settlement of an administrator is not evi¬ 
dence as to what her interest will amount to after 
final settlement and order of distribution ; 98 and 
the fact that the representative has accounted to 
one legatee or distributee for less than his legacy 
or distributive share does not give to another a 
greater interest in the residue than he was pre¬ 
viously entitled to . 94 

b. Rights and Liabilities of Representative after 
Payment or Distribution 

A full payment or distribution generally releases the 
representative from further liability as representative to 
the legatees or distributees, or to their creditors, entitles 
him to a discharge, and terminates his control as repre¬ 
sentative over the property distributed. 

After full payment or distribution the represent¬ 
ative is released from further liability, for acts done 
in his representative capacity, to the legatees or 


79- Ala.—Roberts v. Cleveland, 132 
So. 314, 222 Ala. 256. 

Mass.—Spilios v. Papps, 197 N.E. 512. 
N.Y.—In re Boccia’s Estate, 260 N. 

Y.S. 1S9, 145 Misc. 391. 

R.I.—Industrial Trust Co. v. Harri¬ 
son, 21 A.2d 254, 135 A.L.R. 1312. 
24 C.J. p 495 note 16. 

Where compromise agreement be¬ 
tween executors and widow is car¬ 
ried out by the executors and provi¬ 
sions thereof are fair and apparent¬ 
ly in furtherance of testator’s intent, 
the agreement is binding- on the wid¬ 
ow and precludes her, in accordance 
with its terms, from seeking- a larg¬ 
er annual income.—Industrial Trust 
Co. v. Harrison, supra. 

Delivery to tutor held sufficient to 
bind minor legatees 
La.—Santoine v. Maser, 172 So. 534, 
186 La. 482. 

80. Ala.—Roberts v. Cleveland, 132 
So. 314, 222 Ala. 256. 

Conn.—Potter’s Appeal, 12 A. 513, 56 
Conn. 1, 7 Am.S.R. 272. 

Acts not fraud 

Where executors with funds and 
assets of the estate purchased bond 
and mortgage from savings and loan 
association which assigned bond and 
mortgage to a legatee who assigned 
the bond and mortgage to the then 
executors, and trustees and legatee 
paid nothing on the principal or in¬ 
terest of mortgage, no fraud was 
imposed on legatee which would Au¬ 
thorize the surrogate to order the 
delivery of.,a discharge of the mort¬ 


gage to the legatee when mort¬ 
gage was sought to be foreclosed.— 
In re Murphy’s Estate, 26 N.Y.S.2d 
906, affirmed, 26 N.Y.S.2d S56, 261 
App.Div. 1037. 

81. N.Y.—In re Brooks' Estate, 29 
N.Y.S.2d 379. 

N.C.—Speight v. Gatling, 17 N.C. 5. 
24 C.J. p 495 note 18. 

82. Conn.—Downey v. Moriarty, 71 
A. 581, 81 Conn. 442. 

Pa.—Patterson v. Dushane, 20 A. 
538, 137 Pa. 23. 

Confirmation of interest in some par¬ 
cels and destruction of interest 
in others 

Where a person as his mother's 
heir had an interest in five parcels 
of land left by the mother’s intestate 
father who left three heirs, and two 
of the parcels were set off to the 
mother’s heirs and the rest to the 
other heirs of her father, the dis¬ 
tribution confirmed his interest in 
the two parcels set off to his moth¬ 
er’s heirs and destroyed his interest 
in the other three.—Downey v. Mo¬ 
riarty, 71 A. 581, 81 Conn. 442. 

83. Miss.—McLeod v. Johnson, 28 
Miss. 374. 

84. Miss.—Fort v. Battle, 21 Miss. 
133. 

N.Y.—In re Wildes’ Estate, 15 N.Y. 

S.2d 908, 172 Misc. 623. 

24 C.J. p 495 note 21. 

Sufficiency of fund 

Where, in compliance with the tes¬ 
tator’s directions, the executors pay 
over to a trust company an amount j 

404 


which would yield, in their opinion, 
a designated income, any one given 
an opportunity at that time to ques¬ 
tion the sufficiency of the trust fund 
is estopped thereafter to make a 
complaint which might have been 
then asserted.—In re Wilkes’ Estate, 
supra. 

85. Iowa.—Birks v. McNeill, 170 N. 

W. 485, 185 Iowa 1123. 

Miss.—McLeod v. Johnson, 28 Miss. 
374. 

88. Iowa.—Stapleton v. Haight, 113 
N.W. 351, 135 Iowa 564. 

87- N.Y.—Marshall v. Moseley, 21 
N.Y. 280. 

88. Wis.—Maldaner v. Beurhaus, 84 
N.W. 25, 108 Wis. 25. 

89. U.S.—Burnes v. Burnes, Mo., 
137 F. 781, 70 C.C.A. 357, affirming, 
C.C., 132 F. 485. 

W.Va.—Wildman v. Marchand, 163 
S.E. 420, 42l, quoting Corpus Ju¬ 
ris. 

24 C.J. p 495 note 23. 

90. U.S.—Burnes v. Burnes, Mo., 137 
F. 781, 70 C.C.A. 357, affirming, C. 
C., 132 F. 485. 

91. Conn.—Gerard v. Ives, 62 A. 607, 
78 Conn. 485. 

24 C.J. p 495 note 28. 

92. Ind.—Baker v. Griffitt, 83 Ind. 
411. 

93. Mo.—Elam v. Bond, 154 S.W. 
880, 169 Mo-App. 584. 

94. Ala.—Montgomery v. Givhan, 24 
Ala. 568. 
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distributees , 05 or to their creditors ; 96 and where 
such distribution is in accordance with a final de¬ 
cree the representative is entitled to his discharge , 97 
and on proof of distribution is entitled to have sat¬ 
isfaction entered . 98 The representative cannot 
thereafter be cailed on to account to a devisee for 
the failure of a legatee to comply with the provi¬ 
sions of the will . 99 If a distributee refuses to re¬ 
ceive a note and mortgage as part of his share 
and money is given to him instead, the representa¬ 
tive becomes absolute owner of the note and mort¬ 
gage, and the distributee to whom it was deliv¬ 
ered, without assignment or intent to transfer, can¬ 
not sue on it . 1 

Distribution precludes the representative from 
thereafter exercising authority or control, as rep¬ 
resentative, over the property distributed . 2 If he 
purchases back property distributed, with funds of 
the estate, he does so at his own risk, and is per¬ 
sonally responsible for any loss thereon ; 3 and if 
assets fully set apart remain in his possession, he 
holds them as agent or bailee of the legatee or 
distributee and not as representative . 4 The ac¬ 
ceptance by an executor of a specific bequest on 
which a legacy is charged discharges his liability 
as a representative and renders him individually 
liable for the legacy . 6 

Delivery to life tenant or remainderman. Deliv¬ 
ery to a legatee or tenant for life amounts also to 
a delivery to the remainderman and in general dis¬ 
charges the representative from any further duty 


or liability with respect to the legacy , 6 and he can¬ 
not, after the death of the life tenant, maintain an 
action against a third person, to recover the prop¬ 
erty for the parties entitled to it under the will ; 7 
and even where there is no limitation over, payment 
or delivery to the legatee for life generally operates 
as a final and complete administration . 8 Such a 
delivery, however, does not discharge the represent¬ 
ative, where it is his duty to invest the fund and 
pay over the income only to the legatee or tenant 
for life , 9 and in such a case the representative is 
liable to the remainderman for any injury result¬ 
ing from the delivery of the property to the life 
tenant , 10 and the remainderman is not guilty of 
laches in not claiming the fund until after the 
death of the life tenant, although he is aware that 
the representative has failed to invest the fund as 
directed by the will and has paid over the principal 
to the life tenant . 11 A wrongful distribution to a 
life tenant, without safeguarding the rights of the 
remainderman, makes the executor secondaril)” lia¬ 
ble to the remainderman for losses sustained by bad 
investments of the life tenant . 12 Where an execu¬ 
tor, who is also legatee for life, distributes the as¬ 
sets of the estate to himself, he holds thereafter as 
legatee and not as executor ; 13 and where an ex¬ 
ecutor who is also tenant for life surrenders his 
estate to the remaindermen, and a division is made 
among them by their consent, they cannot after¬ 
ward complain of the surrender of the life estate 
as a devastavit . 14 


«5. X,*.—Succeitslon of La than, 152 1 
So, 128. 178 La. 571. 

Mich.-AVillard v. Shekel!, 210 N.W. 
260 , 236 Mich. 107. 

N.H.— Petition of Madden. 172 A. 

435, 86 N.H. 5K3. 

24 C.J, p 405 note 30. 

Sfcepreseutatioa an to validity of not* 
distributed 

TSxctutor, who represents to dla- 
trUmt'v** that note secured by first 
mortgage U perfectly good, cannot 
hi* held liable in absence of proof 
that maker was then insolvent or 
that security wan then insufficient.— 
Hruner v. Wolford's Estate, 191 N.E 
70. 356 111. 514, affirming 272 Ill.App. 
337. 

90* (la.—Mosety v. Me Go ugh. 69 Oa. 
748 , 

Ky.—Kvans v. Robinson, 5 B.Mon. 
589. 

24 C.J. p 496 note 31. 

97. Cal,—Mason v. Los Angeles 

County Super, Ct, 179 P. 454, 39 
Cal.App. 448. 

N.Y.—In re Brenner’s Estate, 13 N. 
Y.S.Sd 483. 171 Mlsc. 627, affirmed 
15 N.T.tf.34 138, *58 App.DIv. 717. 
reargument denied 16 N.Y.S.2d 5S1, 
358 App.Div. 866. 


90. Ala,—Carroll v. Moore, 7 Ala. 
615. 

99. N.Y.—In re Quinn, 9 N.Y.S. ‘550. 

24 C.J, p 495 note 30 [a]. 

1. Wis,—Blakely v. Carter, 36 N. 
W. 329, 70 Wis, 540. 

3* U.S.—Lindley v. U. S., C.C.A.Oal., 
59 F.2d 336. 

in.—Miller v. Miller, 232 IU.App. 86. 
Maas.—Murphy v. Duane, 131 N.E. 
181, 238 Mass. 483. 

N.Y.—Chester v. Buffalo Car Mfg, 
Co., 76 N.E, 480, 183 N.Y. 425. 

24 C.J. p 496 note 33. 

3. N.Y.—In re Herrick, 12 N.Y.S. 
105. 

4* Iowa.—Birks v. McNeill, 170 N.W. 

485, 185 Iowa 1123. 

24 C.J. p 496 note 34, 

5. N.C.—Hines v, Hines, 95 N.C. 482. 

0 * Ill.—Miller v Miller, 232 IU.App. 

86 . 

Ky.—Buokman's Trustee v. Ohio Val¬ 
ley Trust Co., 155 S.W.2d 749, 750, 
288 Ky. 114, 138 A.L.R. 436, quot¬ 
ing Corpus Juris, 

I N.H.—Kelley v. Keniaton, 173 A. 371, 
| 87 N.H. 43, 


Wis.—In re Roebken’s Will, 283 N. 
W. 815. 

24 C-J. p 496 note 36. 

7. N.H.—Weeks v. Jewett, 45 N.H. 
540. 

8. Ga.—Bates v. Woolfolk, 5 Ga. 329. 
Miss.—Andrews v. Brumfield, 32 

Miss. 107. 

9. Ky.—Buckman’s Trustee v. Ohio 
Valley Trust Co., 155 fc5.VV.2d 749, 
750, 288 Ky. 114, 138 A.L.R. 436— 
Mercer v. Glass, 25 S.W. 114, 15 
Ky.L. 710. 

24 C.J. p 496 note 37. 

10. Md.—Wooten v. Burch, 2 Md.Ch. 
190. 

N.C.—Jones v. Simmons, 42 N.C. 178. 
21 C.J. p 967 note 73. 

11. Pa.—Montgomery’s Appeal, 77 
Pa, 370. 

13 . Md.—Carroll v. Bowling, 133 A, 
851, 151 Md. 59, 

13, Md.—Sydnor v. Graves, 86 A. 

341, 119 Md. 321. 

24 C.J. p 496 note 36 [c] (1). 

14- S.C.—Garrett y* Garrett* 20 3-C. 

I Bku a* .. 
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§ 501. Improper, Erroneous, or Premature 
Payment or Distribution 

a. In general 

b. Before debts are paid 

a. In General 

An executor or administrator is personally responsible 
to the aggrieved person for an improper or erroneous 
payment or distribution, unless the latter has waived, or 
is estopped to assert, the objection. A payment or dis¬ 
tribution, generally, is not improper or erroneous where 
it is made in good faith under a will subsequently de¬ 
clared invalid, prior to the discovery of a will, or under 
an order of court. 

An executor or administrator, in the absence 
of waiver or estoppel, is personally responsible to 
the aggrieved person for an improper or erroneous 
payment or distribution , 15 and credit on the repre¬ 
sentative’s accounts for improper payments may 
be denied . 16 The executor is not exonerated from 
liability for making an improper payment to a leg¬ 
atee, because of the latter’s poverty ; 17 and an ac¬ 
tion to hold him liable for wrongfully distributing 
the assets of the estate is not inconsistent with the 
recovery of such assets or their value from the dis¬ 
tributee . 18 Where, however, payment is made to 
a legatee, in good faith, before the time for dis¬ 
tribution, the executor should be credited therefor 
on a final accounting , 19 or be subrogated to the 
rights of the legatee . 20 Where an administrator 
pendente lite pays a legacy to a person entitled to 
it, which the character of his appointment does not 
authorize him to do, he will nevertheless be al¬ 
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lowed such payment in his accounting, if the estate 
was able and liable to pay after all prior charges 
were provided for . 21 

Payment under will subsequently declared invalid. 
An executor who comes into possession of prop¬ 
erty under a will duly authenticated and proved, 
and parts with it to one having a right under the 
will to demand it, cannot be held liable to other 
heirs therefor, if the will is afterward proved in¬ 
valid or void , 22 unless he had notice of a contest 
of the will at the time of the payment . 28 However, 
the one receiving such property may be sued by- 
other distributees for the difference between the 
amount to which he is entitled and the amount so 
received ; 24 or if he is also a creditor of the es¬ 
tate the representative is entitled to credit for the 
amount so received in a settlement with him . 25 It 
has been held that payments made without an or¬ 
der of court to special legatees under a will subse¬ 
quently annulled will not be recognized ; 26 and that 
the executor may be held liable for the ensuing loss 
if he pays over a specific legacy which is afterward 
declared void . 27 

Distribution prior to discovery of will. An ad¬ 
ministrator who acts with reasonable diligence to 
ascertain whether a will exists, and does not think, 
and has no reasonable ground to think, that a will 
exists, may safely distribute the estate as intestate, 
and is not liable to the beneficiaries under a will 
subsequently discovered and probated , 28 whether or 
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15. Ky.—England Loan Co. v. Camp¬ 
bell, 35 S.W.2d 75, 183 Ark. 49, 
dissenting opinion 35 S.W.2d 1006, 
183 Ark. 49. 

Ga.—Russell v. Kearney, 27 Ga. 96. 
Md.—Carroll v. Bowling, 133 A. 851, 
151 Md. 59. 

Mo.—In re Flynn’s Estate, App., 142 
S.W.2d 1069. 

N.J.—Ryon v. Guarantee Trust Co., 
176 A. 575, 117 N.J.Eq. 502. 

N.Y.—In re Murphy's Will, 210 1ST. 
Y.S. 531, 213 App.Div. 319—In re 
Qumlan's Estate, 264 N.Y.S. 257, 
147 Misc. 483—In re McCafferty’s 
Will, 264 N.Y.S. 38, 147 Misc. 179 
—In re Disbrow's Estate, 261 N.Y. 
S. 635, 145 Misc. 584. 

Pa.—In re O'Neill’s Estate, 109 A. 

526, 266 Pa. 9. 

24 C.J. p 496 note 40. 

Administrator improperly turning 
money over to lumself as trustee 
for some of the heirs is liable for 
proportionate share of heirs not sign¬ 
ing trust agreement.—England Loan 
Co. v. Campbell, 35 S.W.2d 75, 183 
Ark. 49, dissenting opinion 35 S.W. 
2d 1006, 183 Ark. 49. 

Payment of unpreferred legacy is 
improper where assets of estate Were , 


insufficient to pay all general lega¬ 
cies.—In re Cameron’s Estate. 300 
N.Y.S. 821, 165 Misc. 792, affirmed In 
re Cameron’s Will, 3 N.Y.S.2d 206, 

253 App.Div. 888, motion denied In 
re Cameron’s Estate, 3 N.Y.S.2d 894. 

254 App.Div. 558, affirmed 16 N.E.2d 
362, 278 N.Y. 352, 117 A.L.R. 1333. 

16. Ala.—Hemphill v. Moody, 62 
Ala. 510. 

N.J.—Ashhurst v. Field, 26 N.J.Eq. 
1, affirmed 29 N.J.Eq. 625. 
Administrator, twice charging 
amount paid to widow and next of 
kin, will be surcharged the amount 
of the duplicate charge.—In re Jula's 
Estate, 130 A. 733, 3 N.J.Misc. 976. 

Payments of so-called legacies not 
enumerated in a testator’s will or 
codicils, when objected to, must be 
disallowed.—Gould v. Gould, 213 N.Y. 
S. 286, 126 Misc. 54. 

Credits on representative's account 
generally see infra § 851. 

17. - N.C.—Wallis v. Cowell, 25 N.C. 
323. 

24 C.J. p 496 note 40 tbj. 

18. N.Y.—Bayley v. Bayley, 126 N. 

Y.S. 102, 141 App.Div. 243. j 
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Liability of legatee or distributee to 
refund generally see infra § 505. 

19. N.J.—Appeal of Schlosser, 182 
A. 636, 119 N.J.Eq. 488, affirming 
181 A. -640, 119 N.J.Eq. 201. 

N.Y.—In re Murphy’s Will, 210 N.Y. 
S. 531, 213 App.Div. 319. 

80. N.Y.—In re Murphy's Will, su¬ 
pra. 

21 . N.J.—Steelman v. Wheaton, 66 
A. 195, 72 N.J.Eq. 626, affirmed 70 
A. 1102, 73 N.J.Eq. 743. 

22 . Ky.—Home for Poor Catholic 
Men v. Coleman, 92 S.W. 342, 122 
Ky. 544, -555, 29 Ky.L. 75. 

24 C.J. p 498 note 57. 

23. Miss.—Kelly v. Davis, 37 Miss. 
76. 

24 C.J. p 498 note 58. 

24. Fla.—Le Baron v. Fauntleroy, 2 
Fla. 276. 

25. Ky.—Wood v. Nelson, 10 B.Mon. 
229. 

26. La.—Heffner’s Succession, 21 So. 
905, 49 La.Ann. 407. 

27. S.C.—Turnipseed v. Sirrine, 38 
S.E. 423, 60 S.C. 272. 

24 C.J. p 498 note 57 [b]. 

28. N.J.—Maryland Casualty Co. v. 
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not the distribution is within the period allowed by 
statute for the presentation of debts; 29 the execu¬ 
tor under the will cannot compel the former admin¬ 
istrator to account for the money or property re¬ 
ceived by him and distributed in good faith. 30 

Payment under order of court. A payment or 
distribution in good faith in accordance with an 
order or decree of court will generally protect a 
representative and release him from further liabil¬ 
ity, 31 although the order or decree is subsequently 
reversed, 32 unless it merely orders distribution 
without determining the persons entitled or their 
shares, 33 or does not dispose of the whole estate. 34 
The representative, however, is not protected if he 
makes payment or distribution in baa faith under 
an order which is void, 35 or which has been ob¬ 
tained by him in bad faith, 36 or which orders dis¬ 
tribution before the payment of debts. 37 although 
the decree provides for a forthcoming bond on 
which the representative has his remedy. 38 It has 
also been held that the representative is not pro¬ 
tected where such payment or distribution is made 
before the time for appealing from the order has 
expired, 39 although there is, on the other hand, au¬ 
thority for the view that an administrator will be 
protected in a distribution made in good faith be¬ 
fore any stay is had or appeal taken, although it 


§ 501 

was made before the time for appealing had ex¬ 
pired. 40 

Waiver, estoppel, or ratification. A person ag¬ 
grieved by an improper or erroneous payment or 
distribution may waive his objections or be estop¬ 
ped, by his conduct, from objecting thereto, 41 as 
where the distribution to him is made in accord¬ 
ance with an agreement between the executor and 
the distributees, including him, and he gives a re¬ 
ceipt in full, 42 unless he did not know of the im¬ 
proper payments at the time of giving such re¬ 
ceipt. 43 A distributee or surviving spouse may 
waive objections to a distribution on the ground 
that it was premature, 44 or may be estopped to ob¬ 
ject. 45 So, also, the beneficiaries may so ratify a 
payment made before an order or decree of court 
as to preclude objection on their part. 46 

b. Before Debts Are Paid 

A representative who makes distribution to legatees 
or distributees before the payment of debts is generally 
personally liable to unpaid creditors prejudiced thereby, 
who present or give notice of their claims within the 
statutory period. 

The debts of decedent being entitled to priority 
over legacies and distributive shares as stated su¬ 
pra § 484, a representative who makes distribution 
to legatees or distributees without taking a refund- 
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Thompson, 17 A.2d 815, 816, 129 
N.J.Eq. 12, quoting Corpus Juris, 
and affirming 12 A.2d 356, 127 N. 
J.Eq. 240. 

Va.—Bliss v. Spencer, 99 S.E. 593, 
125 Va. 36. 

29. Va.—Bliss v. Spencer, supra. 

30. Ohio.—Barkaloo v. Emerick, 18 
Ohio 268. 

24 C.J. p 495 note 30 CM. 

31. Ark.—Clemmons v. Clemmons, 
128 S.W. 2d 994, 995, 198 Ark. 430, 
quoting Corpus Juris. 

Va.—Carter v. Skillman, 60 S.E. 775, 
108 Va. 204. 

Order or decree for distribution gen¬ 
erally see infra §§ 525-532. 

32. Ark.—Clemmons v. Clemmons, 
128 S.W.2d 994, 995, 198 Ark. 430, 
quoting Corpus Juris. 

Ky.—Frazer v. Page, 5 Ky.L. 790. 

Fa.—Charlton’s Appeal, 88 Pa. 47$— 
Stewart's Appeal, 86 Pa. 149. 

destitution by distributee on revers¬ 
al of decree see infra § 506, 

33. Miss.—Garner v. Langford, 20 
Miss. 558. 

Neb.—Boales v. Ferguson, 76 N.W. 
18, 55 Neb. 565. 

N.C.—Wade v. Dick, 36 N.C. 313. 

34. Mo.—Schooler v. Stark, 73 Mo. 
App. 301. 

S.D.—In re Hawgood, 159 N.W. 117, 
37 S.D. 565. 

24 C.J. p 499 note 76. 


35. Ala.—Pearson v. Darrington, 32 
Ala. 227. 

Ga.—Sapp v. Williamson, 58 S.E. 447, 
128 Ga. 743. 

Tenn.—Paver v. Parker, 46 S.W. 453, 
101 Tenn. 141. 

Void and erroneous order distin¬ 
guished 

If an order on an administrator 
under which administrator makes 
payment into court is void, such or¬ 
der affords no protection to the ad¬ 
ministrator, and receipt of payment 
by county judge cannot be considered 
as having been received by him in 
his official capacity, but if the order 
is erroneous merely, it hinds all 
parties until reversed, affording pro¬ 
tection to the administrator against 
further liability.—U. S. Fidelity & 
Guaranty Co. v. Bates, Neb., 296 N. 
W. 560. 

36. Conn.—O’Neil’s Appeal, 11 A. 
857, 55 Conn. 400. 

24 C.J. p 499 note 79. 

37. N.C.—McNair v. Ragland, 16 N. 
C. 516. 

24 C.J. p 499 note 78. 

Payment or distribution before pay¬ 
ment of debts generally see infra 
§ 501b. 

38. S.C.—Lewis v. Richardson, 40 S. 
C.L. 382. 

39. Mo.—Coulter v. Lyda, 76 S.W. 
72, 102 Mo.App. 401. 
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40. Cal.—Nason v. Los Angeles 
County Super. Ct., App., 179 P. 454. 

Mich.—Ernst v. Freeman, 88 N.W. 
636, 129 Mich. 271. 

41. Ga.—Russell v. Kearney, 27 Ga. 
96. 

24 C.J. p 497 note 41; p 503 note 
13 [a]. 

42. Ala.—Lowery v. Lowery, 130 So. 
77, 221 Ala. 567. 

43. Ala.—Lowery v. Lowery, supra. 

44. Ala.—McReynolds v. Jones, 30 
Ala. 101. 

24 C.J. p 503 note 12. 

45. Ala.—Lowery v. Lowery, 130 So. 
77, 221 Ala. 567—McReynolds v. 
Jones, 30 Ala. 101. 

24 C.J. p 503 note 13. 

46. Ala.—Lowery v. Lowery, 130 So. 
77, 221 Ala. 567. 

Neb.—Fauber v. Keim, 129 N.W. 538, 
88 Neb. 379. 

24 C.J. p 503 note 14. 

Instruction, that distributee, know¬ 
ing of executor's improper disburse¬ 
ments, ratified them by giving re¬ 
ceipt in full, precluding recovery of 
distributee’s share, is proper; but 
a charge stating facts insufficient to 
show ratification may properly be 
refused.—Lowery v. Lowery, 130 So. 
77, 221 Ala. 567. 
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ing bond, as explained supra § 490, before the pay¬ 
ment of debts is guilty of a devastavit, and, as a 
general rule, is personally liable to unpaid creditors 
prejudiced thereby, who present or give notice of 
their claims within the time prescribed by stat¬ 
ute, 47 although he was ignorant of the existence 
of such claims at the time of such distribution, 48 
but as to this there is authority to the contrary; 49 
or although he has subsequently settled his ac¬ 
counts and been discharged; 50 and he cannot re¬ 
lieve himself from liability by proof that his co¬ 
executor had received assets sufficient to pay all 
debts. 51 The general rule applies where the dis¬ 
tribution is made to the representative himself as 
legatee or distributee ; 52 or is made on the advice 
of counsel and a probate judge; 53 and the rep¬ 
resentative’s liability, as to unpaid creditors, is not 
affected by a testamentary direction that legacies 
be paid as soon as practicable, 54 or by a distribu¬ 
tion agreement between the persons entitled there¬ 
to, 55 or by the fact that the debt in question is se¬ 
cured by a mortgage, 56 or that the assets distribut¬ 
ed would have been lost if retained by the repre¬ 


sentative. 57 In an action against him by a credi¬ 
tor, property improperly distributed is to be re¬ 
garded as assets in his hands at its increased value 
at the time of the action. 58 

Where, however, the representative has given 
notice to creditors to present their claims, a dis¬ 
tribution made in ignorance of the existence of 
claims which are not presented within the time pre¬ 
scribed for such presentation subjects him to no¬ 
liability to the holders of such claims, 59 although 
distribution is made before the termination of the 
statutory period, 60 or on a void legacy; 61 but stat¬ 
utory protection against personal liability of ex¬ 
ecutor, in such cases, does not apply to an execu¬ 
tor who makes a payment or distribution in bad 
faith, 62 or before his account has been filed. 63 It 
has been held that the representative incurs no lia¬ 
bility where he retains assets sufficient to pay all 
claims, 64 but there is also authority for the view 
that if the assets so retained are lost, or become 
insufficient, the representative is liable to creditors 
even though such loss or decrease in value was not 
due to any fault or negligence on his part. 65 The 


47. Ala.—McAleer v. Cawthon, 112 
So. 251, 252, 215 Ala. 674, citing 

Corpus Juris. 

Del.—State, for Use of Equitable 
Trust Co. v. U. S. Fidelity & Guar¬ 
anty Co., 173 A. 529, 6 W.W.Harr. 
242. 

Ga.—Agricultural Finance Corpora¬ 
tion v. Bates, 155 S.E. 32, 171 Ga. 
230, answers to certified questions 
conformed to 155 S.E. 533, 42 Ga. 
App. 255. 

Mich.—Coughlin v. Wineman, 245 N. 
W. 779, 7S3, 260 Mich. 469, quot¬ 
ing Corpus Juris. 

N.Y.—In re Moose’s Will, 272 N.Y. 

S. 140, 241 App.Div. 329. 

Pa.—In re White’s Estate, 185 A. 
589, 322 Pa. 85—In re O'Neill’s Es¬ 
tate, 109 A. 526, 266 Pa. 9. 

24 C.J. p 500 note 84. 

Public administrator of estate as 
trustee primarily for creditors until 
all claims of creditors are satisfied 
or he is released from trust, can rec¬ 
ognize distributees* deferred rights 
only at his peril.—In re Dimou’s Es¬ 
tate, 266 N.Y.S. 717, 149 Misc. 83. 

Payment under assignment fraud on 
creditors 

An unrecorded assignment of dis¬ 
tributive share in an estate by in¬ 
solvent distributee to sister who was 
one of administrators, for alleged 
consideration which was barred by 
limitation, is vbid as a fraud on 
creditors, and administrators, at in¬ 
stance of receiver for property of 
distributee, would be. surcharged for 
payment under the assignment.—In 
re ■ Sherawer's - Estate, 12 N.Y.S.2d 
•530, 171 Misc. 295. 


Notice of presentation or filing of 
claims see supra § 413. 

48. Ala,—Whetstone v. McQueen, 34 
So. 229, 137 Ala. 301. 

24 C.J. p 500 note 85. 

49. S.C.—Graves v. Spoon, 18 S.C. 
386. 

24 C.J. p 500 note 85 [a]. 

50. Minn.—Whitney v. Finney, '53 
N.W. 198, 51 Minn. 14 6. 

24 C.J. p 501 note 86. 

51. Ala.—Whitfield v. Woolf, 51 Ala. 

202 . 

52. Ga.—McMillan v. Toombs, 4 ‘S. 
E. 16, 79 Ga. 143. 

24 C.J. p 500 note 84 [i]. 

53. Ohio.—James v. West, 65 N.E. 
156, 67 Ohio St. 28. 

54. Mo.—Lewis v. Carson, 3 S.W. 
483, 6 S.W. 365, 93 Mo. *587. 

55. Ga.—Long v. Mitchell, 63 Ga. 
769. 

S.C.—Drayton v. Drayton, 1 S.C.Eq. 
557. 

56. N.Y.—Glacius v. Fogel, 4 Redf. 
Surr. 516. 

24 C.J. p 500 note 84 [d]. 

57. Va.—Morrison v. Lavell, 81 Va, 
519. 

24 C.J. p 500 note 84- [h]. 

58. Ky.—Mason County Justices v. 
Lee, 1 T.B.Mon. 247. 

24 C.J. p 500 note 84 [g]. 

59. Del.—State, for Use of Equita¬ 
ble Trust Co., v. U. S. Fidelity & 

,-Guaranty Co., 173' A. 529, 6 W.W. 
Harr. 242. 
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Ky.—Rose v. Rose, 152 S.W.2d 603, 
287 Ky. 224. 

N.Y.—In re Frommelt’s Estate, 276 
N.Y.S. 558, 154 Misc. 81. 

24 C.J. p 501 note 88. 

“Demand” within statute provid¬ 
ing that, if executor or administra¬ 
tor shall, after expiration of one 
year from granting of letters with¬ 
out notice of demand against de- . 
ceased, pay over estate to legatees, 
such payment shall be good, is used 
in sense of debt or claim, and so far 
as question of notice to personal 
representative of estate is concerned, 
validity of such claim is not affected 
by question as to whether it was 
duly probated in accordance with 
statute.—State, for Use of Equita¬ 
ble Trust Co., v. U. S. Fidelity & 
Guaranty Co., Del., 173 A. 529, 6 W. 
W.Harr. 242. 

■ 

60. N.Y.—In re Frommelt’s Estate* 
276 N.Y.S. 558, 154 Misc. 81. 

61. N.Y.—O'Connor v. Gifford, 22 N. 
E. 1036, 117 N.Y. 275, affirming 3. 
N.Y.S. 337, reversing 3 N.Y.S. 207* 

6 Dem.Surr. 71. 

62. N.Y.—In re Huscher's Estate* 
296 N.Y.S. 294, 251 App.Div. 156- 

63. Pa.—In re Lyon's Estate, 41 Pa- 
, - Dist. & Co*. 157. 

,64. Ky.—Anderson v. Irvine, 7 B. 
Mon. 209. 

24 C.J. p 501 note 89. 

65. Ga.—Lanier v. Huguley, * 18 S- 
E. 39, 91 Ga. 791. 

24 C.J. p 501 note 90. 
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representative is not liable to a creditor who con¬ 
sented to the distribution, 66 or misled him so as to 
induce him to pay out the assets to legatees or dis¬ 
tributees. 67 The representative also is not liable, 
for improper payments to a distributee, to the lat¬ 
ter's creditors, or trustee in bankruptcy, unless by 
some appropriate process payment to the distributee 
has been seasonably intercepted. 68 

§ 502. - Payment to Wrong Person 

An executor or administrator who pays or distributes 
to the wrong person, or omits one entitled to share, may 
be denied credit for the amount wrongfully paid or dis¬ 
tributed and be compelled to pay again to the one right¬ 
fully entitled. 

Where an executor or administrator distributes 
to the wrong person, or omits one entitled to share, 
he may be denied credit for the amount wrongfully 
paid or distributed and be compelled to pay again 
to the one rightfully entitled, 69 notwithstanding he 
made the distribution in good faith, 70 acting on 
his own judgment or on the judgment of his coun¬ 
sel, 71 and in ignorance of the existence of the per¬ 
son omitted. 72 The representative may be denied 
credit and be required to pay again to the assignee, 
where he pays to the person originally entitled, 
with knowledge that he had assigned his claim or 
interest to another, 73 and this rule applies to a sub¬ 


stituted executor, with notice of the assignment. 74 
However, it has been held that if the omission of 
a person entitled to share is not due to negligence 
or other misconduct on the part of the representa¬ 
tive he cannot be charged with the amount or share 
due such person, 75 and that the representative is 
not liable to an omitted distributee, who failed to 
assert his claim, where the representative acted, 
without personal knowledge, on unchallenged gov¬ 
ernment records in determining the persons entitled 
to share. 76 A statute providing for the ascertain¬ 
ment of the identity of distributees and legatees is 
for the protection of the executor or administra¬ 
tor, and he may invoke it or not as he elects; 77 but 
a statute permitting payment to the clerk of the 
court for distribution does not relieve the admin¬ 
istrator from liability for the act of the clerk in 
paying out the money to the wrong person. 78 

Extent of accounting . Where the assets are dis¬ 
tributed between the parties who the representative 
understands are entitled to share therein, but by 
mistake no provision is made for an unknown heir, 
the distribution should be regarded as a family set¬ 
tlement, and only so much be required to be ac¬ 
counted for as is necessary to satisfy the claim of 
such heir. 79 Where partial distributive payments 
are made, in good faith, to one person before notice 


66 . La.—Barton v. Burbank, 38 So. 
150, 114 La. 224, 

67. N.J.—Miller v. Harrison, 34 N. 
J.Eq. 374. 

21 C.J. p 501 note 92. 

6 & Ala.—McAlcer v. Cawthon, 112 
So. 251, 215 Ala. 674. 

In suit by trustee to reoover bank¬ 
rupt’s distributive share in estate, 
administrator is not liable for ad¬ 
vancements made bankrupt, although 
advances antedated qualification.— 
McAtoer v. Cawthon, supra, 

69. Iowa.—Kintz v. Schoentgen, 84 
N.\V\ 679. 

N.J.—In re Jula's Estate, 130 A. 733, 
3 N.J.Mlsc. 976. 

24 C.J. p 497 note 47. 

Distribution to self 

Where administrator in final ac¬ 
count seeks credit for money wrong¬ 
fully but in good faith paid to him¬ 
self as supposed heir under valid 
order of county court, rightful heir 
excepting, such disbursement will 
become a charge against adminis¬ 
trator, and he will not be permitted 
to take credit therefor until resti¬ 
tution is made.—In re Coyne's Es¬ 
tate, 229 P. 630, 103 Okl. 279. 

To whom payment should be made 
see supra $ 497. 

70. N.C,—Wade v. Dick, 36 N.C. 313. 

71. N.C.—Wade v. Dick, supra. 


72. Pa.—Campbell v. Reed, 24 Pa. 
498. 

24 C.J. p 497 note 47 [b]. 

73 . Cal.—In re Cummins, 77 P. 479, 
143 Cal. 525. 

N.Y.—Segers v. Farmers' L. & T. 
Co., 92 N.Y.S. 629, 103 App.Div. 
39. 

Assignment of income 

Where certain executors made pay¬ 
ments of income on behalf of a lega¬ 
tee after notice of the assignment 
of such income to secure money ad¬ 
vanced to the legatee, and such in¬ 
come was insufficient to, satisfy the 
debt secured, the executors were 
not entitled to credit for the amount 
paid the legatee.—Stewart v. Fallon, 
N.J.Ch., 58 A. 96, 

74. N.Y.—Seger v. Farmers’ L. & T. 
Co., 92 N.Y.S. 629, 103 App.Div. 
39. 

Sufficiency of notice of assignment 

Where executors and trustees 
charged with the payment of legacies 
had written notice of the assignment 
of a legacy, but, instead of turning 
it over to their successor in the trust 
at the time of the substitution, one 
of them a very short time there¬ 
after formally notified the successor 
of the assignment, the notice inured 
to the benefit of the assignee, and 
imposed on the successor the duty 
of ascertaining the facts by reasona¬ 
ble inquiry, and making the alleged 
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assignee a party to the accounting 
in its settlement of the trust.—Seger 
v. Farmers' L. & T. Co., supra. 

75. N.Y.—In re Carpenter's Estate, 
276 N.Y.S. 754, 154 Misc. 143. 

76. Ala.—Jones v. Gaillard, 4 So. 
2d 131. 241 Ala. 571. 

Distributees of beneficiary of war 
risk insurance 

A deceased veteran's administrator 
was not guilty of "breach of trust" 
in collecting unpaid installments on 
war risk policy and distributing them 
to beneficiary's children who were al¬ 
legedly not entitled thereto as dis¬ 
tributees of beneficiary's estate be¬ 
cause veteran's purported marriage 
to beneficiary was allegedly void, and 
hence administrator was not person¬ 
ally liable to father and brothers and 
sisters of veteran, where administra¬ 
tor had no personal knowledge and 
acted on government records which 
had been unchallenged for twelve 
years, and father and brother and 
sisters did not assert invalidity of 
marriage until more than twenty 
years after death of veteran.—Jones 
v. Gaillard, supra. 

77. Md.—State, for Use of Czyzo- 
wicz, v. Brown, 183 A. 256, 170 Md. 
97, 

78. Ind.—Mefford v. Lamkin, 76 N.E. 
1024, 77 N.E. 960, 38 Ind.App. 33. 

79. N.Y.—Matter of McDonough, 117 
N.Y.S. 258, 132 App.Div. 614. 
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that the fund in fact belongs to another the admin¬ 
istrator is liable only for the property remaining 
in his hands after allowing him such costs and ex¬ 
penses as he is entitled to and payments made by 
way of partial distribution. 80 

A decree in favor of a distributee who has been 
erroneously excluded from distribution should be 
granted first against the distributees respectively 
for the share of each, and then against the admin¬ 
istrators for what the distributees do not pay, and 
should be estimated on the value of the property at 
the time of division, when he was excluded. 81 

Ultimate receipt of property by persons entitled. 
Where an administrator allowed a person not en¬ 
titled to share in the distribution, in determining 
his liability the rightful heirs should be held to ac¬ 
count for so much of the fruits of the administra¬ 
tor’s unlawful disbursement of trust funds as came 
to them, by way of gift or inheritance, from the per¬ 
son to whom he improperly gave recognition as an 
heir. 82 

Recovery of payments to wrong person. The 


representative can recover payments voluntarily 
made to a wrong person, under a mistake of fact, 88 
but not where made under a mistake of law. 84 

§ 503. - Payment before Order or Decree 

for Distribution 

Voluntary payments to distributees without an order 
or decree of court authorizing them are made by the 
representative at his own peril; but although they are 
irregular and voidable they are generally regarded as 
legal. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, voluntary payments to dis¬ 
tributees without an order or decree of court au¬ 
thorizing them are made by the representative at 
his own peril, 85 although the representative acts in 
good faith in making such payments, 86 and in ignor¬ 
ance of the existence of any debt or claim against 
the estate. 87 Such a payment is merely irregular 
and voidable, and not void, 88 unless it knowingly 
disregards the rights of a person entitled to share 
in the estate; 89 and, although there is authority to 
the contrary, 90 it is generally regarded as legal, 91 


80. Ill.—Mayer v. McCracken, 92 N. 
E. 355, 245 Ill. 551. 

81. Ky.—Powell v. Powell, 9 Dana 

12 . 

82. Ga.-Rusk v. Hill, 45 S.E. 42, 
117 Ga. 722. 

83. Pa.—Kunkel v. Kunkel, 110 A. 
73, 267 Pa. 163. 

Liability of legatee or distributee to 
refund generally see infra § 505. 

84. Ohio.—Phillips v. McConica, 51 
N.E. 445, 59 Ohio St. 1, 69 Am. 
S.R. 753. 

85. U.S.—Ward v. Integrity Trust 
Co., D.C.Pa., 17 F.Supp. 122, re¬ 
versed in part on other grounds 
19 F.Supp. 506. 

Ark.—Laws v. Wheeler, 284 S.W. 775, 
171 Ark. 514. 

Cal.—In re Bennett's Estate, 90 P.2d 
84, 13 Cal.2d 354. 

Conn.—State v. Glen Falls Indem¬ 
nity Co., 179 A. 823, 120 Conn. 178 
—Carroll v. Arnold, 141 A. 657, 
107 Conn. 535. 

Md.—Blum v. Fox, 197 A. 117, 173 
Md. 527—State, for Use of Czyzo- 
wicz, v. Brown, 183 A. 256, 170 Md. 
97. 

Mass.—Commissioner of Banks v. 
Tremont Trust Co., 156 N.E. 7, 
259 Mass. 162. 

Or.—In re Stewart’s Estate, 28 P.2d 
642, 646, 145 Or. 460, quoting Cor¬ 
pus Juris. 

Pa.—In re McFarlin's Estate, 111 A. 
444, 267 Pa. * 510. 

R.I.—Slaimen v. Curtis, 185 A. 684, 
56 RI. 351. i 

Wis.—Grover v. Grover, 222 N.W. | 


228, 197 Wis. 347—Williams v. Ely, 
13 Wis. 1. 

24 C.J. p 498 note 65. 

Administratrix making partial dis¬ 
tribution without court order did so 
at her own hazard, where another 
person subsequently established his 
ownership of estate; in such a case 
the true owner is entitled to receive 
the estate from administratrix, and 
he should not be remitted to reme¬ 
dies, if any, against distributees.— 
In re Carlin’s Estate, 47 S.W.2d 213, 
226 Mo.App. 622. 

Sending* assets abroad 

Where American administratrix 
cum testamento annexo of one who 
died domiciled in England sent most 
of the American assets of the estate 
to executrix appointed in England, 
and afterwards included such assets 
in an account filed, without authority 
or approval by probate court, she 
took the risk that the account might 
be disallowed.—Carr v. Railton, R.I., 
18 A.2d 646, reargument denied 20 A. 
2d 374. 

Order or decree for distribution gen¬ 
erally see infra §§ 525-532. 

86 . N.J.—McKmght v. Walsh, 23 N. 
J.Eq. 136, affirmed 24 N.J.Eq. 498. 

24 C.J. p 499 note 66. 

87. Mo.—In re Carlin’s Estate, 47 S. 
W.2d 213, 226 Mo.App. 622. 

24 C.J. p 499 note 67. 

Ignorance of any claim on behalf 
of one subsequently establishing 
ownership of estate does not protect 
administratrix making partial dis¬ 
tribution without court order.—In re 
Carlin's Estate, supra. 
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88 . U.S.—Ford v. Commissioner of 
Internal Revenue, C.C.A., 51 F.2d 
206, certiorari denied 52 S.Ct. 41, 
284 U.S. 666, 76 L.Ed. 564. 

La.—Beatty v. Duflef, 11 La.Ann. 74. 

89. Pa.—In re McFarlin’s Estate, 
111 A. 444, 267 Pa. 510. 

90. Tex.—Hurley v. Hirsch, Civ.App., 
66 S.W.2d 387, error dismissed. 
Distribution of personal property 

of decedent to heirs, whether made in 
money or in kind, must be made by 
decedent’s personal representative 
pursuant to orders of probate court. 
—Du Vail v. Faulkner, 149 N.E. 868, 
113 Ohio St. 543. 

91. Cal.—In re Bennett's Estate, 90 
P.2d 84, 13 Cal.2d 354—Pratt v. 
Pratt, 184 P. 956, 43 Cal.App. 261. 

Or.—In re Stewart's Estate, Or., 28 
P.2d 642, 145 Or. 460. 

R.I.—Rhode Island Hospital Trust 
Co. v. Sherman, 159 A. 740, 52 R. 
I. 207—Wright v. Roberts, 132 A. 
875, 878, 47 R.I. 306, citing Corpus 
Juris. 

24 C.J. p 499 note 68. 

Transfer to self as trustee 

Where an executor was also named 
as trustee, he, as executor, could 
transfer the trust fund to himself 
as trustee, without a prior order 
from the probate court, where the 
provisions of the will provided that 
the fund was to be set aside by him 
as trustee, although such a transfer 
would be voluntary, and one not le¬ 
gally required to be made.—Kemp v. 
Brock's Estate, 119 A. 396, 96 Vt. 
347. 
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particularly where there is no necessity for adminis¬ 
tration, 92 or all debts have been paid and the time 
for presenting others has expired, 93 or where the 
representative is empowered to act independently 
of the probate court. 94 

Such a voluntary payment or distribution divests 
the personal representative of title to the property 
delivered to the legatee or distributee and vests it 
in the latter; 95 but this result is not accomplished 
by a mere formal division of the property without 
a legal warrant therefor and without delivery. 96 
Furthermore the representative may be entitled to 
credit for the payments made, if they are correct 
and not more than the recipient's distributive 
share, 97 and will be protected by a subsequent de¬ 
cree authorizing or confirming such payments, 98 
or allowing an account in which such payments are 
stated. 99 


§ 504. - Overpayment 

A representative is responsible for an overpayment 
made to a legatee or distributee, although if the in¬ 
equality occurs on a partial distribution it may be recti¬ 
fied on a subsequent or final distribution. 

Where the representative pays to one legatee or 
distributee more than is due him, the amount of 
the overpayment is, in legal contemplation, still in 
his hands as assets which he must pay over to the 
persons entitled thereto, 1 and the amount of the 
overpayment may be charged against him in his 
accounting, 2 notwithstanding a decree allowing his 
account, in which he has credited himself with the 
overpayment. 3 An order for immediate payment to 
an unpaid legatee may be made without waiting 
until the executor has recovered from other leg¬ 
atees the excess paid to them. 4 If, however, the er¬ 
ror or inequality has occurred on partial distribu¬ 
tion, it may be rectified on a subsequent or final 
distribution, 5 and the excess may be retained from 


In. New York, public administra¬ 
tor’s right, under L.1917 c 695, to 
make distribution without judicial 
action does not apply where estate 
funds exceed two hundred fifty dol¬ 
lars, nor in such case does statute 
permit partial distribution to amount 
of two hundred fifty dollars.—In re 
Tolkachevich’s Estate, 268 N.Y.S. 351, 
150 Misc. 1. 

92. Ark.—Parker v. Wilson, 136 S. 
\V. 981, 98 Ark. 563, stay of judg¬ 
ment granted 137 S.W. 926, 99 Ark. 
344, Ann.Cas.l913B 84. 

24 C.J. p 499 note 68 [d]. 

payment of specific legacy by ex¬ 
ecutor does not require probate court 
order.—Appeal of Crockett, 154 A. 
ISO, 130 Me. 135. 

93. Md,—State, for Use of Czyzo- 
wiez, v. Brown, 183 A. 256, 170 
Md. 97. 

Ohio.—Central Nat. Bank Savings & 
Trust Co, v. Gilchrist, 154 N.E. 811, 
23 Ohio App. 87. 

24 C.J. P 474 note 77. 

Gift of personalty of testator’s es¬ 
tate made by testator’s executrix and 
residuary legatee after all but for¬ 
mal settlement is not illegal, so as 
to permit succeeding administrator 
to recover it.—Rhode Island Hospital 
Trust Co. v. Sherman, 159 A. 740, 
52 It.I. 207. 

94 , Tex.—Parks v. Knox, 180 S.W. 
203, 61 Tex.Civ.App. 493. 

A consent decree by executors em¬ 
powered to act independently of the 
probate court, distributing the estate, 
is as binding as a judgment to the 
same effect in passing their posses¬ 
sory rights.—Parks v. Knox, supra— 
24 C.J. p 499 note 68 [c]. 

95, XJ.S.—Burnes v. Burnes, Mo., 137 
F. 781, 70 C.C.A. 357, certiorari 


denied 26 S.Ct. 746, 199 U.S. 605, 
50 L.Ed. 330. 

D.C.—Miller-Shoemaker Real^ Est. 

Co. v. Sturgeon, 31 App.D.C. 406. 
Ohio.—Central Nat. Bank, Savings 
& Trust Co. v. Gilchrist, 154 N.E. 
811, 23 Ohio App. 87. 

Vt.—Bacon v. Barber, 6 A.2d 9, 110 
Vt. 294. 

24 C.J. p 499 note 69. 

Effect of payment or distribution 
generally see supra § 500. 

96. Ala.—Dearman v. Radcliffe, 5 
Ala. 192. 

24 C.J. p 498 note 65 [b]. 

97. Cal.—In re Bennett’s Estate, 90 
P.2d 84, 13 Cal.2d 354. 

Conn.—Carroll v.^ Arnold, 141 A. 657, 
659, 107 Conn/ 535, citing Corpus 
Juris. 

Or.—In re Stewart's Estate, 28 P.2d 
642, 145 Or. 460. 

Vt.—Bacon v. Barber, 6 A.2d 9, 13, 
110 Vt. 280. 

24 C.J. p 499 note 70. 

Reason for rule 

“The rights and title of distribu¬ 
tees do not originate in the decree 
of distribution, but are derived from 
decedent under the terms of the will. 
Hence the executor may vest in 
them the title and possession of 
their shares without an order of dis¬ 
tribution, and if he pays the right 
parties their proper shares, he is 
protected.”—Bacon v. Barber, supra. 

“If no one’s rights are affected, 
and the result is that which the law 
would have accomplished he is enti¬ 
tled to credit for these payments in 
his final account.”—Carroll v. Arnold, 
141 A. 657, 659, 107 Conn. 535. 

93. Mass.—Knowles v. Perkins, 174 
N.E. 221, 274 Mass. 27. 

Mont.—In re Murphy’s Estate, 188 P. 
146, 57 Mont. 273. 
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Or.—In re Frei tag’s Estate, 107 P.2d 
978, 165 Or. 427—In re Stewart’s 
Estate, 28 P.2d 642, 145 Or. 460. 
Pa.—Charlton’s Appeal, 88 Pa. 476. 

Distribution, made before service 
of garnishment was made on admin¬ 
istrator, was valid although made 
without any previous order of pro¬ 
bate court, where probate court en¬ 
tered decree ratifying and confirm¬ 
ing the distribution.—In re Frei tag’s 
Estate, 107 P.2d 978, 165 Or. 427. 

A decree of distribution may be 
made subsequently where the execu¬ 
tor has transferred property to the 
party to whom the will directs, in 
anticipation, of a proper decree of 
distribution.—In re Peavey’s Estate, 
175 N.W. 105, 144 Minn. 208. 

99. Mass.—Rhines v. Wentworth, 95 
N.E. 951, 209 Mass. 585. 

Or.—In re Stewart’s Estate, 28 P.2d 
642, 145 Or. 460. 

1. Iowa.—In re Moe’s Estate, 237 
N.W. 228, 213 Iowa 95, modified on 
other grounds and rehearing denied 
238 N.W. 718, 213 Iowa 95. 

24 C.J. p 501 note 93. 

2. Ky.—Edwards v. Livesay, 261 S. 
W. 839, 203 Ky. 53. 

N.Y.—In re Ostrovitz' Estate, 270 N. 
Y.S. 60, 150 Misc. 226—In re Gav- 
ey’s Estate, 263 N.Y.S. 784, 147 
Misc. 332. 

3. Me.—Smith v. Lambert, 30 Me. 
137. 

24 C.J. p 501 note 93 [d]. 

4. N.Y.—Matter of Robertson, 64 N. 
Y.S. 385, 51 App.Div. 117, affirmed 
59 N.E. 1129, 165 N.Y. 675. 

Liability of legatee or distributee to 
refund see infra § 505. 

5. Pa.—In re Gillespie^ Estate, 116 
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the future income or shares of the ones so over¬ 
paid, 6 and if he has been paid more than his share 
of his estate he is not entitled to participate with 
others in subsequent distributions. 7 Of course, the 
fact that the representative has made an overpay¬ 
ment to one legatee or distributee does not bind 
him to make like payments to others. 8 If the ex¬ 
ecutor makes an inadvertent payment of the corpus 
of the estate to the life tenant he may set off such 
payment against the sum due the life tenant, 9 but 
he cannot claim an offset against the remainderman 
based on his overpayment to the life tenant. 10 The 
representative of a deceased executor cannot re¬ 
cover from the latter’s successor the amount of 
overpayments made by the executor where the cir¬ 
cumstances do not permit of a fair readjustment. 11 

If an overpayment is made under an order of 
court, the representative cannot be held liable for 
the amount thereof. 12 

§ 505. — Liability of Legatee or Distribu¬ 
tee to Refund in General 

A legatee or distributee is liable to refuncTthe amount 
which he has been overpaid, under a mistake of fact, 
on his legacy or distributive share, and this liability may 


be enforced by the personal representative of the es¬ 
tate; or if he refuses or fails to act, or is insolvent, it 
may be enforced by other legatees or distributees. 

A legatee or distributee is liable to refund mon¬ 
ey or property which has been paid to him by the 
executor under a mistake of fact, and repayment 
of the amount so wrongfully paid may be enforced 
against him in a suit by the personal representative, 
as a personal obligation, 13 and not as a charge on 
his share in decedent’s land; 14 and this rule applies 
notwithstanding the representative has made a final 
settlement of his accounts. 15 If the overpaid lega¬ 
tee or distributee has died, the liability to refund 
may be enforced against his legatees or distribu¬ 
tees, 16 but the claim for repayment will not take 
precedence over claims of creditors of the deceased 
distributee. 17 If there are several classes of leg¬ 
atees overpaid, a refund may be compelled from 
legatees of the second class followed by a pro rata 
refund, if necessary, from those of the first class. 18 
A recovery to the extent of the excess may also 
be had against a third person to whom the money 
is paid, on behalf of the legatee, with knowledge by 
such person that the money paid belonged to the 
estate. 19 A legatee or distributee, however, who 


A. 824, 273 Pa. 227—In re Reed, 
85 A. 138, 237 Pa. 125. 

24 C.J. p 501 note 95. 

6 . Pa.—In re Reed, supra. 

Va.—Searles’ Adm'r v. Gordon’s 
Adm’r, 157 S.E. 759, 156 'Va. 289. 
24 C.J. p 501 note 96. 

Overpayment to ‘beneficiary of tes¬ 
tamentary trust may be set off 
against legacy to him.—In re Rosen- 
stein’s Estate, 274 N.Y.S. 126, 152 
Misc. 777. 

7. Pa.—In re Gillespie’s Estate, 116 
A. 824, 273 Pa. 227. 

8 . W.Va.—Anderson v. Piercy, 20 W. 
Va. 282. 

9 . Wis.—In re Roebken's Will, 283 
N.W. 815, 230 Wis. 215. 

10 . Wis.—In re Roebken’s Will, su¬ 
pra. 

11. Pa.—Laird v. Moore, 27 Pa. 67. 

12 . Mass.—Harris v. Starkey, 57 N. 
E. 698, 176 Mass. 445, 79 Am.S.R. 
322 . 

Mo.—Young v. Thrasher, 48 Mo.App. 
327. 

13. Iowa.—Dillinger v. Steele, 222 
N.W. 564, 207 Iowa 20. 

Md.—Von Lingen v. Safe Deposit & 
Trust Co. of Baltimore, 146 A. 791, 
157 Md. 357—Von Lingen v. Field, 
141 A. 390, 154 Md. 638, reargu¬ 
ment denied 141 A. 927, 154 Md. 638 
—Carroll v. Bowling, 133 A. 851, 
151 Md. 59. 


N.Y.—In re Disbrow’s Estate, 2611 
N.Y.S. 635, 145 Misc. 584. 

Ohio.—Ward v. Ward, 12 Ohio Cir. 
Dec. 59. 

Pa.—Kunkel v. Kunkel, 110 A. 73, 267 
Pa. 163. 

24 C.J. p 502 note 99- 
Order to recover 

Distribution of funds by executor 
may be viewed as mistake and execu¬ 
tor or special administrator ordered 
to recover overpayment.—Dillinger v. 
Steele, 222 N.W. 564, 207 Iowa 20. 
Assignment by legatee 

In an action by an administrator 
cum testamento annexo against the 
guardian of a son, who was given 
the testator’s real estate subject to 
legacies, to recover an alleged over¬ 
payment, an assignment by one of 
the legatees, which had been hon¬ 
ored by the administrator, was prop¬ 
erly admitted, being beneficial, in¬ 
stead of prejudicial, to the adminis¬ 
trator, as it proportionately dimin¬ 
ished, the amount coming to the son. 
—Murphy v. Duane, 131 N.E. 181, 238 
Mass. 483. 

Defenses 

In an action by an administrator 
cum testamento annexo against the 
guardian of the testator’s son to re¬ 
cover an overpayment, where plain¬ 
tiff’s own evidence warranted a find¬ 
ing that there was no overpayment, 
the court’s ruling that the filing and 
allowance of the guardian's first and 
final account was not a defense, but 
that plaintiff nevertheless was not 
entitled to a directed verdict, was 
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sufficiently favorable to plaintiff.— 
Murphy v. Duane, supra. 

14. N.C.—Wilcoxen v. Donnelly, 90 
N.C. 245. 

15. Ala.—Sellers v. Smith, 11 Ala. 
264. 

Mass.—New York Security Bank v. 
Callahan, 107 N.E. 385, 220 Mass. 
84. 

16. Md.—Von Lingen v. Field, 141 A. 
390, 154 Md. 638, reargument de¬ 
nied 141 A. 927, 154 Md. 638. 

17. S.C.—Williams v. McCardell, 14 
S.C. 219. 

18. N.J.—Liberty Title & Trust Co. 
v. Stevens, 171 A. 531, 115 N.J.Eq. 
606, affirmed 176 A. 167, 117 N.J.Eq. 
404. 

Annuitants prior to first and second: 
class legatees 

Where first class of residuary lega¬ 
tees had priority over second class 
but rights of both classes were in¬ 
ferior to rights of annuitants, and ex¬ 
ecutors supposing assets weVe suffi¬ 
cient had made partial distribution to 
all legatees, equity, to protect both 
classes .from sacrifice of assets which 
would result by forced sale of realty 
in executors' hands and to secure 
fund to provide for annuities, would 
compel second class to make refund 
followed by pro rata refund, if nec¬ 
essary, by first class.—Liberty Title 
& Trust Co. v. Stevens, supra. 

19. N.C.—Caviness v. Fidelity & De¬ 
posit Co. of Maryland, 52 S.E. 26*5, 
140 N.C. 58. 

24 C.J. p 502 note 99 [j]. 
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acts in good faith is not responsible for a nominal 
excess of assets delivered to him, where they in 
fact prove insufficient to pay the amount of his 
legacy. 20 

If the representative is directed by order of 
court to pay the balance due to other legatees when 
he. has collected the amounts overpaid, he is un¬ 
der an absolute obligation to collect the overpay¬ 
ments within a reasonable time. 21 

If the representative refuses or fails to apply 
the remedy 22 or is insolvent, the other legatees or 
distributees may sue in equity to compel a repay¬ 
ment, 23 although it has been held that the proper 
remedy is in the probate court. 24 

The amount of the refund should be computed 
on the value of the assets distributed, at the time 
of distribution without regardkto a subsequent de¬ 
preciation, taking into consideration for the pur¬ 
pose of equalization any advantage derived by oth¬ 
er legatees from advancements prior to a general 
distribution. 26 Interest may be charged against the 
one receiving the wrongful payment or distribu¬ 
tion, 26 or, where the claim is made by another dis¬ 
tributee, he may be entitled to interest on the 


amount of the deficiency of his share during the 
period of postponement from the time of the orig¬ 
inal distribution. 27 

A proceeding to compel the return and distribu¬ 
tion of estate property wrongfully distributed by 
the executor may be had in the probate court, 28 
where its jurisdiction is properly invoked, by cit¬ 
ing those against whom relief is sought into court 
and properly formulating the issue involved; 29 but 
a proceeding to compel restitution by a legatee can¬ 
not be engrafted on the proceedings before an au¬ 
diting judge in the settlement and adjustment of 
the representative’s account. 30 If the representa¬ 
tive has made good the shares of other legatees he 
may have relief in equity against the legatee who 
has been overpaid. 31 In an action to recover the 
excess payment, defenses cannot be based on the 
representative’s wrongdoing in making such a dis¬ 
tribution; 32 nor can a claim against the represent¬ 
ative individually be set off against the claim for 
restitution. 33 

Laches or limitations . The remedy for recover¬ 
ing the excess paid or distributed may be lost by 
laches, 34 or it may be barred by the statute of lim- 


20 . TJ.S.—Hammond v, Lewis, D.C., 
1 How. 14, 11 L.Ed. 30. 

24 C.J. p 502 note 90 [d]. 

21. S.C.—Adams v. Turner, 12 S C. 
594. 

22 . N.T.—In re Carpenter’s Estate, 
27$ N.Y.S. 754, 154 Misc. 143. 

S.C.—Miller v. Stark, 7 S.E. 501, 29 
S.C. 326. 

23. N.C.—Sprinkle v. Holton, 59 S.E. 
680, 146 N,C. 258. 

24 C.J. p 502 note 5. 

Evidence 

Where will left option with widow 
of electing to take as much of in¬ 
come from certain property as nec¬ 
essary, and she elected to take whole, 
widow of testator’s son, in complain¬ 
ing that income was taken by widow 
and distributed to her children in 
fraud of complainant, had burden of 
establishing that charge affirmative¬ 
ly, and the unreliability or failure 
of defendants’ evidence to negative 
the charge could not supply the want 
of any affirmative evidence.—Fine- 
gold v. Vrederxburgh, 130 A. 11, 3 N.J. 
Misc. 811. 

24. Miss.—Gaines v. Smiley, 15 
Miss. 53. 45 Am.IX 295. 

24 C.J. p 502 note 5 [al. 

25. Md.—Von Ij ingen v. Safe De¬ 
posit & Trust Co. of Baltimore, 146 
A. 791, 157 Md. 357—Von Lingen 
v. Field, 141 A. 390, 154 Md. 638, 
reargument denied 141 A. 927, 154 
Md. 638. 

26. N.Y.—In re Ayvazian's Estate, 


275 N.Y.S. 123, 153 Misc. 467- 
In re McCafferty’s Will, 264 N.Y. 
S. 38, 147 Misc. 179. 

Pa.—In re Slagle’s Estate, 7 A.2d 353, 
335 Pa. 552. 

Va.—Searles’ Adm’r v. Gordon’s 

Adm’r, 157 S.E. 759, 156 Va. 289. 
24 C.J. p 502 note 99 [e]. 

interest on, dividends on stock be¬ 
queathed, paid before actual transfer 
of stock to legatees, may properly be 
charged as due executor in individual 
accounts with legatees, instead of 
being credited to the estate, but in 
subsequent settlement of accounts 
with estate executors should charge 
themselves with such balances, un¬ 
less aggregate items in general ac¬ 
count cover items in individual ac¬ 
counts.—Jones v. Virginia Trust Co., 
128 S.E. 533, 142 Va. 229. 

27. Ky.—Payne v. Auxier, 277 S-W. 
298, 211 Ky. 170. 

28. Pa.—In re Slagle’s Estate, 7 A. 
2d 353, 335 Pa. 552. 

Matters to be considered 

In determining whether residuary 
legatee and others should be com¬ 
pelled to restore property transferred 
to them by executor before account¬ 
ing, court should consider whether 
beneficiary of testamentary trust 
seeking such relief had been guilty 
of laches, whether executor was still 
holding the assets as executor when 
i he made the transfers, whether he 
retained enough assets for the tes¬ 
tamentary trusts, and from what 
time interest was legally payable to 
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life beneficiaries.—In re Slagle’s Es¬ 
tate, supra. 

29. Pa.—In re Slagle’s Estate, supra. 
Probate court has no jurisdiction 

to compel reconveyance or return of 
property where executor transferred 
property to residuary legatee and oth¬ 
ers without authority, but executor's 
account did not show such transfer, 
at least as respects personalty, no 
exception was filed on that ground, 
no petition was presented or issue 
framed concerning return of the prop¬ 
erty, no petition for distribution was 
filed, and the transferees participated 
but were not present or made parties 
to any proceeding to compel surren¬ 
der of the property.—In re Slagle’s 
Estate, supra. 

30. Pa.—Clinton’s Estate, 9 Pa-Dist. 
455, 456, 24 Pa.Co. 218. 

24 C.J. p 503 note 9. 

31. N.C.—Sprinkle v. Holton, 59 S. 
E. 680, 146 N.C. 258. 

24 C.J. p 502 note 99 [Z].. 

32. N.Y.—Lawyers’ Surety Co. v. 
Reinach, 51 N.Y.S. 162, 23 Misc. 
242, affirmed 54 N.Y.S. 205, 25 Misc. 
150. 

33. N.Y.—Lawyers’ Surety Co. v. 
Reinach, 54 N.Y.S. 205, 25 Misc. 
150, affirming 51 N.Y.S. 162, 23 
Misc. 242. 

24 C.J. p 502 note 99 [i]. 

34. Md.—Von Lingen v. Fi^ld, til 
A. 390, 154 Md. 638, reargument de- 

' nied 141 A. 927, 154 Md. 638. 
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itations, 35 which begins to run from the time the 
overpayments were made, 36 and not from the time 
they were discovered. 37 If a legatee dies before 
the executor's claim for overpayments is barred and 
the executor becomes the administrator of the de¬ 
ceased legatee, the statute does not run against 
him while he remains such administrator. 38 

Payment under mistake of law. Payment of a 
legacy or distributive share, made under a mis¬ 
take of law, cannot be recovered, 39 unless recovery 
is necessary for the payment of debts of the es¬ 
tate. 40 

Payment of legacy subsequently invalidated. A 
legatee whose legacy is subsequently declared void 
may be compelled to refund the amount paid him. 41 
Where a testator bequeathed a certain legacy on 
condition that it should be forfeited if the legatee 
in any way contested the will, and after the ex¬ 
ecutrix had paid the legacy the legatee brought an 
action to have the will declared void, the executrix 
could recover back the amount so paid, 42 with in¬ 
terest, under some statutes, from the time the mon¬ 
ey was received. 43 

§ 506. - Restitution on Reversal of De¬ 

cree 

On the reversal of a decree of distribution, the repre¬ 
sentative is entitled to restitution of all the property 
distributed under such decree, or its value. 


On the reversal of a decree of distribution the 
parties are in the same position as though no de¬ 
cree had been rendered, and the personal represent 
ative is entitled to restitution of the fund or prop¬ 
erty distributed under such decree, or its value, 44 
including any part thereof which has been assigned 
or transferred by the distributee; 45 and there is no 
laches in commencing a suit to recover such funds 
after a demand for their return following the set¬ 
ting aside of an erroneous decree. 46 An action for 
such restitution may be maintained although the 
property was not actually delivered by the ex¬ 
ecutor but was used by him, with the consent and 
under the direction of the legatee or distributee to 
discharge his debts, 47 and although the property is 
of such a character that it cannot be seized under 
a writ of replevin. 48 Such moneys or property 
may be recovered in- an action at law, 49 in an ac¬ 
tion to settle the decedent's estate, 50 or in the pro¬ 
bate proceeding. 51 It is no defense that the prop¬ 
erty sought to be recovered is not subject to an 
outstanding mortgage, owing to the existence of 
which the decree of distribution was reversed; 52 
nor can a claim against the representative as an 
individual be set off as a defense. 53 Where corpo¬ 
rate stock is delivered and transferred on the books 
of the corporation to distributees pending an ap¬ 
peal from the decree of distribution, which is sub¬ 
sequently reversed, the representative is entitled to 


Miss.—Gaines v. Smiley, 15 Miss. 53, 
45 Am.D. 295. 

24 C.J. p 502 note 1 [b]. 

35. N.J.—Ely v. Norton, 6 N.J.Law 
187. 

24 C.J. p 503 note 6. 

36. Pa.—Montgomery's Appeal, 92 
Pa. 202, 37 Am.R. 670. 

24 C.J. p 503 note 7, p 773 note 27. 

37. Pa.—Montgomery's Appeal, 92 
Pa. 202, 37 Am.R. 670. 

W.Va.—Shriver v. Garrison, 4 S.E. 

660, 30 W.Va. 456. 

24 C.J. p 503 note 8. 

38. Ga.—Dillard v. Ellington, 57 Ga. 
567. 

39. Md.—Carroll v. Bowling, 133 A. 
851, 151 Md. 59. 

N.H.—Harding v. Hewes, 179 A. 343, 
87 N.H. 488. 

Tenn.—Nashville & American Trust 
Co. v. Baxter, 105 S.W.2d 108, 171 
Tenn. 494, 114 A.L.R. 451. 

24 C.J. p 502 note 2. 

40. W.Va.—Shriver v. Garrison, >4 
S.E. 660, 30 W.Va. 456. 

Liability to refund on deficiency of 
assets see infra §§ 510-512. 

41. N.Y.—Carter v. Board of Edu¬ 
cation of Presbyterian Church of 
United States, 23 N.Y.S. 95, 68 Hun 
435, affirmed 39 N.E. 628, 144 N. 
Y. 621. 


42. N.Y.—Kelley v. Winslow, 131 
N.Y.S. 65, 73 Misc. 642. 

Ohio.—Bermont v. Gotshall, 144 N. 

E. 137, 110 Ohio St. 425. 

24 C.J. p 498 note 62. 

43. Ohio.—Bermont v. Gotshall, su¬ 
pra. 

44. Iowa.—Dillinger v. Steele, 222 
N.W. 564. 565, 207 Iowa 20, quot¬ 
ing Corpus Juris. 

Ky.—Massie v. Paul, 92 S.W.2d 11, 
263 Ky. 183. 

24 C.J. p 503 note 10. 

Special administrator of estate of 
person dying testate could not sue 
to recapture funds paid legatees un¬ 
der erroneous distribution order until 
order was set aside.—Dillinger v. 
Steele, 222 N.W. 564, 207 Iowa 20. 

45. Cal.—Ashton v. Zeila Min. Co., 
66 P. 494, 134 Cal. 408. 

24 C.J. p 503 note 11. 

46. Iowa.—Dillinger v. Steele, 222 
N.W. 564, 207 Iowa 20. 

47. Cal.—Ashton v. Heydenfeldt, 59 
P. 759, 127 Cal. 442. 

48. Cal.—Ashton v. Heydenfeldt, 56 
P. 624, 124 Cal. 14. 

24 C.J. p 503 note 10 [c]. 

49. N.Y.—Lawyers' Surety Co. v. 
Reinach, 54 N.Y.S. 205, 25 Misc. 
150, affirming 51 N.Y.S. 162, 23 
Misc. 242. 


50. Ky.—Massie v. Paul, 92 S.W.2d 
11, 263 Ky. 183. 

The court may compel the heir, 
devisee, or legatee to refund any sum 
received by him under court's or¬ 
ders in excess of that to which he 
was entitled to accomplish equitable 
distribution, and method of accom¬ 
plishing such refund rests within 
court's sound discretion.—Massie v. 
Paul, supra. 

Conclusiveness of order 
Order, rendered in action to settle 
estate, overruling creditor's motion 
for rule to require distributees to 
refund, but permitting creditor to file 
answer, counterclaim, and cross peti¬ 
tion, was held not to preclude re¬ 
covery in creditor's action against 
distributees.—Massie y. Paul, supra. 

51. Cal.—Heydenfeldt v. San Fran¬ 
cisco Super. Ct., 49 P. 210, 117 Cal. 
348. 

24 C.J. p 540 note 17 [a]. 

52- Cal.—Ashton v. Heggerty, 62 P. 
934, 130 Cal. 516. 

53. N.Y.—Lawyers' Surety Co. v. 
Reinach, 54 N.Y.S. 205, 25 Misc. 
150, affirming 51 N.Y.S. 162, 23 
Misc. 242. 

24 C.J. p 503 note 10 [f]. 
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the stock or its value, 54 and he may sue for the 
dividends thereon, notwithstanding others appear 
as owners on the books of the corporation. 55 

§ 507. Delay in or Failure to Make Payment 
or Distribution 

An executor or administrator may be held liable for a 
loss occurring through his unreasonable delay in, or fail¬ 
ure to make, payment or distribution, unless there is an 
excuse therefor. On his death this liability applies to 
his representative. 

An executor or administrator may be held charge¬ 
able for a loss occurring through his unreasonable 
delay in distributing, or failure to distribute, or to 
apply for an order of distribution, 56 or to make 
payment to those entitled, 57 unless the latter have 
also been guilty of negligence to which the loss may 
be attributed, 58 as where they have delayed to de¬ 
mand payment until after the loss occurred, 59 or 
unless lie is otherwise excused from such delay or 
failure, 60 such as by the pendency of litigation in¬ 
volving the subject matter 61 or the want of assets 


to pay the legacy, 62 but not by the failure of the 
legatee to resort to compulsory proceedings against 
him for a final settlement. 63 A mere neglect to pay 
the balance of a legacy does not render the execu¬ 
tor personally liable unless he claims to be entitled 
thereto himself or is guilty of some illegal conduct. 64 

The executor is liable for a wrongful delay or 
failure to pay or distribute, to the extent of the fund 
or property in his possession, or its value, to be 
turned over to the legatee or distributee, 65 including, 
if he has wrongfully refused to pay, interest and the 
costs of a suit by the legatee to recover his legacy or 
share. 66 If by reason of his failure to use due dili¬ 
gence to find the legatee and pay the legacy the 
executor secures the bequest for himself he may 
be held liable as for conversion. 67 If there has been 
an order of distribution the distributees may sue 
the representative for a devastavit 68 or they may 
apply for an order of court compelling distribu¬ 
tion. 69 If an award of distribution is made to a 
guardian, to be appointed, of a minor, and the ex- 


54. Cal.—Ashton v. Heydenfeldt, 56 
P. 624, 124 Cal. 14. 

24 C.J. p 503 note 10 [b] (1). 

55. Cal.—Ashton v. Zeila Min. Co., 
66 P. 494, 134 Cal. 408. 

5 €S. Conn.—Sanford v. Thorp, 45 
Conn. 241. 

Md.—Nealon v. Travers, 153 A. 44, 
160 Md. 324. 

Va.—Jones v. Virginia Trust Co., 12S 
S.E. 533, 142 Va. 229. 

Wis.—In re Davis’ Estate, 259 N.W. 

853, 218 Wis. 322. 
dividends on stock 

Whore shares of stock bequeathed 
are delivered to the legatee at a 
later date than anticipated, the div¬ 
idend paid before the actual transfer 
of the stock may be allowed to the 
legatee.—Jones v. Virginia Trust Co., 
128 S.E. 533, 142 Va. 229. 

57. Md.—Nealon v. Travers, 153 A. 
44, 160 Md. 324. 

Pa.—In re McTague’s Estate, 18 A. 

2d 532, 141 Pa.Super. 30. 

S.C.—Gibert v. Glenn, 156 S.E. 325, 
159 S.C. 135. 

21 C.J. p 503 note 17. 

Assumpsit 

After first and Anal account of ex¬ 
ecutor, nothing remained to be done 
by the executor except to make pay¬ 
ment in accordance with schedule of 
distribution, and, when it failed to 
pay over minor’s distributive share, 
minor, on becoming of age, would 
be entitled to institute an action in 
assumpsit for the amount payable, 
with six per cent interest, on re¬ 
fusal to comply with her demand.— 
In re MoTague’s Estate, 18 A.2d 532, 
144 Pa.Super. 30. 

As breach of administration bond 
see infra $ 964. 


58. S.C.—Fitzsimons v. Fitzsimons, 
1 S.C. 400. 

24 C.J. p 504 note 18. 

59. Ga.—Roberts v. Summers, 47 Ga. 
434. 

S.C.—Thompson v. Youngblood, 1 S. 
C.L. 248. 

24 C.J. p 504 note 19. 

60. Cal.—Weaver v. Beardslee, 11 
P.2d 639, 123 Cal.App. 637. 

N.C.—Security Nat. Bank (Tarboro 
Unit) v. Bridgers, 176 S.E. 295, 207 
N.C. 91. 

Or.—Cass v. Harder, 58 P.2d 618, 
153 Or. 637. 

24 C.J. p 504 note 20. 

Evidence 

In legatee's action against execu¬ 
tors to recover legacy, testimony 
that executor desired additional time 
before paying legacy was relevant 
and admissible.—Gibert v. Glenn, 156 
S.E. 325, 159 S.C. 135. 

61. Wis.—In re Blomdahl’s Will, 258 
N.W. 168, 216 Wis. 590. 

24 C.J. p 504 note 20 [a). 

Withholding corporate shares not un¬ 
lawful 

Where executrix in good faith 
withheld corporate shares bequeathed 
to legatees pending decision on ap¬ 
peal from judgment that there had 
been an ademption of the bequests, 
there was no unlawful withholding 
of shares, so that on reversal lega¬ 
tees were entitled only to the shares 
bequeathed them, together with div¬ 
idends declared thereon subsequent 
to the time when delivery of the 
shares, under ordinary circumstanc¬ 
es, would have been made.—In re 
Blomdahl's Will, supra. 

63. Ohio.—Neidecker v. Neidecker, 
26 N.E.2d 929, 63 Ohio App. 416. 
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63. Ala.—McCraw v. Cooper, 118 So. 
'333, 218 Ala. 1S6. 

64. N.Y.—Hurlbut v. Durant, 21 
Hun 481. 

65. U.S.—Pulliam v. Pulliam, C.C. 
Tenn., 10 F. 23. 

Ky.—Commonwealth v. Heaveren, 2 
B.Mon. 126. 

24 C.J. p 503 note T7 [b]. 

Damages not recoverable 

Legatees are not entitled to re¬ 
cover from executor who failed to 
assent to devises of land to them 
and put them in possession in due 
administraton of estate the differ¬ 
ence between value at such time and 
decreased value at time of distribu¬ 
tion among legatees.—'Clements v. 
Fletcher, 129 S.E. 846, 161 Ga. 21. 

66 . Cal.—St. Mary's Hospital v. 
Perry, 92 P. 864, 152 Cal. 338. 

67. Ohio.—Morris v. Mull, 144 N.E. 
436, 110 Ohio St. 623, 39 A.L.R. 
323. 

An executor Who has a beneficial 
Interest under a bequest, if it is un¬ 
claimed for a specified period, should 
use reasonable diligence to locate 
and notify the legatee, so that the 
bequest can be claimed, and if he 
fails to use such diligence whereby 
the legatee does not learn of the 
bequest in time to claim it, and the 
executor secures it for himself, it 
is a fraud on the legatee for which 
he may maintain conversion against 
the executor for the legacy.—Morris 
v. Mull, supra. 

6 t8. Ill.—Neubrecht v. Santmeyer, 50 
Ill. 74. 

69. Ill.—Neubrecht v. Santmeyer, 50 
Ill. 74. 
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ecutor is unable to pay the award because of the 
failure to appoint a guardian, he should apply to 
the court for directions, to relieve him from car¬ 
rying out the award; he should not invest the fund 
awarded, and if he does so he acts as a volunteer, 
and, on objection to the investment by the minor 
when of age, he may be directed to substitute cash 
notwithstanding the investments are legal. 70 

Election of distributees. When a representative 
keeps an estate together without authority, dis¬ 
tributees may elect to take the profits or to charge 
him with rent. 71 

Effect of death of representative. On the death 
of a representative who has neglected or failed to 
pay a legacy or distributive share, his representa¬ 
tive is liable to the legatee or distributee, provided 
sufficient assets come to his hands from the original 
estate, or from the estate of such deceased repre¬ 
sentative. 72 The person entitled may elect either 
to present the sum due him as a claim against the 
deceased representative’s estate or to proceed on 
the deceased representative’s bond. 73 

§ 508. Interest on Legacies or Distributive 

Shares 

a. In general 

b. Failure to invest share 

c. Erroneous or improper payment 

a. In General 

If a representative fails or unreasonably delays to pay 
over a legacy or distributive share he is liable for in¬ 


terest thereon from the time it should have been paid. 
If the delay in payment is a reasonable one, he is not 
liable for interest unless he has received interest on the 
fund or has derived a benefit from its use; nor, generally, 
is he liable for interest where a tender of payment has 
been refused. 

Where a representative unreasonably retains in 
his hands without sufficient cause the amount of a 
legacy or distributive share he is usually held lia¬ 
ble to the person entitled for interest thereon from 
the time when payment should have been made; 74 
he is so liable where he has misappropriated the 
fund to his own use 75 or has unreasonably appealed 
from a decree in favor of a distributee, 76 or where 
he has retained the fund in his hands pending a 
controversy as to the title to the sum due, instead 
of applying to the court for permission to deposit 
or dispose of it so as to prevent the accumulation 
of interest. 77 The representative may be held lia¬ 
ble for interest in such cases although the claim 
was unliquidated, 78 and although the legacy, with 
interest, is in excess of the balance in the repre¬ 
sentative’s hands at the time of his last settlement. 79 

If distribution is made under an order of court, 
the representative is not liable for interest unless 
the order is annulled or vacated and a judicial de¬ 
termination made as to whom and when the fund 
shall be paid, and then only if he declines to per¬ 
form his duty thus imposed. 80 

Reasonable delay. The representative generally 
is not liable for interest on the fund where the de¬ 
lay in paying or distributing it is a reasonable one 
under the circumstances, 81 as where the representa- 


Pa.—Brown's Estate, 13 Pa.Co. 413. 
24 C.J. p 504 note 22. 

70. Pa.—In re McTague’s Estate, 
56 Montg.Co. 385. 

71. Ala.—Hinson v. Williamson, 74 
Ala. 180—Harrison v. Harrison, 39 
Ala. 489. 

72. Ca.—Windsor v. Bell, 61 Ga. 671. 
N.J.—Moore v. Smith, 5 NJ.Eq. 649, 

affirmed 4 N.J.Eq. 485. 

73. Ill.—Tracey v. Hadden, 78 Ill. 
30. 

Actions on administration bonds gen¬ 
erally see infra §§ 970—987. 

74. Ala.—Wright v. Menefee, 145 So. 
315, 2 26 Ala. 55. 

Iowa.—Irwin v. Keokuk Sav. Bank 
& Trust Co., 255 N.W. 671, 218 
Iowa 477—In re Mann’s Estate, 
235 N.W. 733, 212 Iowa 17. 

Ky.—Payne v. Auxier, 277 S.W. 298, 
211 Ky. 170. 

N.Y.—In re Schuster's Will, 12 N. 
Y.S.2d 20, 257 App.Div. 55, dis¬ 
missing appeal 3 N.Y.S.Sd 702, 167 
Misc. 194, and affirmed 29 N.E.2d 
392, 284 NY. 569—In re Cropsey’s 
Will, 14 N.Y.S.2d 877, 172 Misc. 197 
—In re Moulto-n's Estate, 1 N.Y.S. 


2d 379, 163 Misc. 704—In re 
Haigh’s Estate, 232 N.Y.S. 322, 133 
Misc. 240. 

Pa.—In re McTague's Estate, 18 A. 
2d 532, 144 Pa.Super. 30—In re 
Cannon's Estate, 25 Pa.Dist. & Co. 
271. 

Tex.—Hurley v. Hirsch, Civ.App., 66 
S.W.2d 387. 

Wis.—In re Payne's Will, 177 N.W. 

858, 171 Wis. 608, 10 A.L.R. 993. 
24 C.J. p 504 note 28. 

Interest on: 

Legacy as against estate of tes¬ 
tator see the C.J.S. title Wills 
§§ 1345-1362, also 69 C.J. p 1260 
note 16—p 1274 note 37. 
Overpayment as against legatee 
or distributee see supra § 505. 
Test of right to interest 
Where executrixes were surcharged 
for failure to comply with testamen¬ 
tary provision requiring them to con¬ 
vert realty into personalty and to 
pay proceeds therefrom to life ten¬ 
ant, the test of whether life ten¬ 
ant’s estate was entitled to interest 
on surcharge from date of life ten¬ 
ant's death was not whether claim 
was liquidated but was whether 


amount should have been paid and 
was determinable.—In re Schuster's 
Will, 12 N.Y.S.2d 20, 257 App.Div. 55, 
dismissing appeal 3 N.Y.S.2d 702, 167 
Misc. 194, and affirmed 29 N.E.2d 392, 
284 N.Y. 569. 

75. Cal.—In re Clary's Estate, -44 P. 
569, 112 Cal. 292. 

24 C.J. p 504 note 28 [b]. 

76. N.Y.—Hallett v. Hare, 5 Paige 
315. 

77. Md.—Thomas v. Frederick Coun¬ 
ty School, 9 Gill & J. 115. 

78. N.Y.—In re Schuster’s Will, 12 
N.Y.S.2d 20, 257 App.Div. 55, dis¬ 
missing appeal 3 N.Y.S.2d 702, 167 
Misc. 194, and affirmed 29 N.E.2d 
392, 284 N.Y. 569. 

79. Mo.—Berkmeir v. Peters, 86 S. 
W. 5 98, 111 Mo.App. 717. 

24 C.J. p 504 note 28 [e]. 

80. Tex.—Hurley v. Hirsch, Civ. 
App., 66 S.W. 2d 387, error dis¬ 
missed. 

81. Neb.—In re Kierstead’s Estate, 
259 N.W. 740, 128 Neb. 654. 

N.Y.—In re Gleason’s Estate, 277 N. 
Y.S. 448, 154 Misc. 208. 
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live is doubtful as to the proper disposition of the 
fund and brings it into court and asks the court’s 
directions, 82 or where the delay is caused by the 
fault of the person entitled to receive the funds, 
as by his failing to establish his right thereto and 
to secure an order of court directing its payment, 83 
or by failing to make a demand or to receive it 
after notice of readiness to pay over, 84 or by fail¬ 
ure to tender a refunding bond, 85 or where the de¬ 
lay is due to litigation involving the legacy or dis¬ 
tributive share, 86 the existence of a state of war, 87 
the absence of the persons entitled, 88 or because of 
awaiting the appointment of an administrator of 
a deceased legatee or distributee 89 or of a guardian 
of an infant legatee or distributee. 96 However, 
even though the delay is reasonable, the representa¬ 
tive is liable for interest where he has received in¬ 
terest on the fund 91 or has derived a benefit from 
its use, 92 or the money was so invested that the 
representative might have received interest with¬ 
out incurring an unreasonable hazard, 93 or where 
a reasonable time has elapsed after the circum¬ 
stance causing the delay in payment has ceased. 94 
The mere fact that one distributee is not paid at 


the time of payment to other distributees does not 
entitle him to interest on his share. 95 A payment 
to a legatee, out of a balance in the hands of the 
representative, on which interest runs, must be 
credited as of the time when payment was made. 96 

After tender of payment. Where the represent¬ 
ative makes tender of what he may rightly pay or 
distribute at the time, interest on the sum tendered 
cannot be claimed by the legatee or distributee re¬ 
fusing or unreasonably delaying to receive the 
same, 97 unless the tender was a conditional one, 98 
or unless after such tender and refusal the repre¬ 
sentative misappropriates the fund. 99 Where, how¬ 
ever, a demand for a legacy is made after its tender 
and refusal and the executor then refuses to pay, 
he is chargeable with interest from that time. 1 

Time from which interest runs. In the absence 
of special circumstances, interest will generally be¬ 
gin to run against the representative on the expira¬ 
tion of a year from the death of decedent, 2 or 
from the issuance of letters testamentary, or of 
administration, 3 and the fact that a legatee contest¬ 
ed the will, delaying its probate, is no defense to 


Pa.—In re Stephen's Estate, i$l A. 

559. 320 Pa. 97. 

24 C.J. p 505 note 29. 

82 . Ga.—Rogers v. Bottsford, 44 Ga. 
652. 

24 C.J. p 505 note 30. 

83. Tex.—Hurley v. Hirsch, Civ. 
App,, 66 S.W.2d 3S7, error dis¬ 
missed. 

The allowance of interest to as¬ 
signee of trust distributee's share 
was unauthorized, whore there was 
no evidence as to a judgment which 
allegedly bore interest and only evi¬ 
dence thereto was found in dis¬ 
tributee's stipulation that assignee 
had a valid claim for a certain sum. 
—In re Lockhart's Estate, 69 P.2d 
1001, 21 Oal.App.2d 57i. 

84. Ind.—Fletcher v. Nicholson, 90 
N.K. 9X0, 45 Ind.App. 375. 

N.Y.—In re Gleason's Estate, 277 N. 

Y.K. 448, 154 Ml«e. 208. 

24 O.J. p 505 note 31. 

85. Ky.—Vance v. Vance, 5 T.B.Mon. 
521—Webb v. Conn, Litt.Sel.Cas. 
476. 

24 C.J. p 505 note 32. 

88. Ky.--Maynard v. Maynard's 
Adm'r, 64 S.W.2d 667, 251 Ky. 246, 
91 A. I*.It. 697. 

Mich.—In re Doty’s Estate, 208 N.W. 
865, 231 Mich. 115. 

Neb.—In re Klerstead’s Estate, 259 
N.W. 740, 128 Neb. 654. 

Pa. —In re Kerr’s Estate, 35 Pa.Su¬ 
per. S50—In re Cannon's Estate, 
25 Pa.Dist. & Co. 271. 

87. Va.—Dromgoole v. Smith, 78 Va. 
565. 
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88 . Ind.—Fletcher v. Nicholson, 90 
N.E. 910, 45 Ind.App. 375. 

N.J.—In re Doremus, 33 N.J.Eq. 234 
—Clarke v. Canfield. 15 N.J.Eq. 119. 

89. Pa.—In re Bear’s Estate, 9 Pa. 
Super. 493, 43 Wkly.N.Cas. -469. 

S.C.—Frierson v. Graham, 28 S-C. 
Eq. 95. 

90. N.Y.—Matter of Schweibert, 55 
N.Y.S. 649, 25 Misc. 464. 

24 C.J. p 505 note 29 [c]. 

91. Ky.—Maynard v. Maynard’s 
Adm'r, 64 S.W.2d 567, 251 Ky. 246, 
91 A.L.R. 697. 

24 C.J. p 505 note 33. 

92. Ky.—Maynard v. Maynard's 
Adm'r, 64 S.W.2d 567, 251 Ky. 246, 
91 A-L.R. 697. 

Tex.—Hurley v. Hirsch, CIv.App., 66 
S.W.2d 387, 

24 C.J. p 505 note 34. 

93. N.Y.—Matter of Schweibert, 55 
N.Y.S. 649, 25 Misc. 4G4. 

Vt.—Sparhawk v. Buell, 9 Vt. 41. 

94. Neb.—In re Kierstead's Estate, 
259 N.W. 740, 128 Neb. 654. 

95. Ky.—Maynard v. Maynard's 
Adm'r, 64 S.W.2d 567, 251 Ky. 246, 
91 A.L.R. 697. 

96. Wash.—In re Johnston's Estate, 
181 P. 209, 107 Wash. 25. 

97. Md.—Mickle v. Cross, 10 Md. 
352. 

24 C.J. p 506 note 45. 

9K III.—Leischner v. Kaiser, 156 Ill. 
App. 123. 

99. Pa.—Goodwin's Estate, 22 Pa. 

Super. 469. 

24 C.J. p 506 note 46. 
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1. S.C.—Chestnut v. Strong, 11 S.C. 
Eq. 146. 

2. Iowa.—In re Mann's Estate, 235 
N.W. 733 r 212 Iowa 17. 

N.J.—In re Edge's Will, 170 A. 641, 
115 N.J.Eq. 408. 

24 C.J. p 506 note 36. 

Period fixed by will 

Where a will provided that If, at 
the time of testatrix’ death, a por¬ 
tion of the estate should be invested 
in such a way that it would be in¬ 
expedient to settle the estate imme¬ 
diately the executor need not divide 
the same or pay legacies for a peri¬ 
od of three years,, interest is not 
payable on legacies until expiration 
of three-year period, it appearing 
that the testatrix made /ision 
for maintenance during that period 
of those dependent on her bounty.— 
In re Payne's Will, 177 N.W. 858, 171 
Wis. 608, 10 A.L.R. 993. 

3. Ohio.—Rote v. Warner, 17 Ohio 
Cir.Ct. 350, 9 Ohio Oir.Dec. 540. 

In New York 

(1) Under Decedent Est.L. $ 146, 
as amended by L.1933 c 634, interest 
is payable from the expiration of 
seven months from the granting of 
letters testamentary or letters of ad¬ 
ministration.—In re Cropsey's Will, 
14 N.Y.S.2d 877, 172 Misc. 197—In 
re Jacobs' Will, 277 N.Y.S. 131, 154 
Misc. 362. 

(2) Prior to this amendment a gen¬ 
eral legatee was entitled to interest 
on legacy after year from issuance 
of letters.—In re Burroughs' Estate, 
244 N.Y.S. 640, 137 Misc. 844. 



§ 508 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


his right to interest on his unpaid legacy after the 
one-year period. 4 Where an order or decree for 
distribution is made, interest usually runs from the 
date thereof, even though the person entitled to the 
award makes no demand therefor, 5 or, under some 
statutes, from a given period after such decree. 6 
Where an executor wrongfully refuses to pay a 
legacy, interest will be allowed thereon from the 
date of the filing of the petition in the probate 
court requesting such payment. 7 Where distribu¬ 
tion is made in disregard of the rights of an il¬ 
legitimate child, and among the assets of the estate 
is a mortgage due from the administrator to the 
estate, interest on such child’s omitted share may 
be allowed from the time of the decedent’s death 
to the time of filing the final account; and on a 
review of the proceedings interest may be allowed 
on the funds representing the estate from the time 
of the filing of the administrator’s final account to 
the filing of the report of the auditor in the review 
proceedings. 8 

Simple or compound interest. Only simple inter¬ 
est will be allowed against a representative where 
he has been merely negligent 9 or the distributee has 
been dilatory in calling him to account; 10 but 
where the failure to pay over is due to active mis¬ 
conduct on the part of the representative he may 
be charged with compound interest, 11 or, as has 
been stated, with interest at the highest rate al¬ 
lowed by law. 12 

b. Failure to Invest Share 

A representative is liable for interest on the funds 


of a legatee or distributee in his hands if he negligently 
delays or fails to invest them when it is his duty to do so. 

Where by the terms of the will, by order of court, 
or otherwise, it becomes the duty of the representa¬ 
tive to invest the funds of a legatee or distributee 
in his hands, he will be chargeable with interest 
thereon if he negligently delays or fails to do so, 13 
although the delay was for the interest of the re¬ 
siduary legatee or distributee, 14 or the representa¬ 
tive was ignorant of the persons entitled or their 
places of residence. 15 The representative is not en¬ 
titled to a diminution in the legal rate of interest 
on uninvested funds because of the difficulty of in¬ 
vesting in his neighborhood except at less than the 
legal rate; 16 and if his delay or negligence as to 
investing amounts to a violation of his trust he may 
be charged with compound interest. 17 Where, how¬ 
ever, the representative is liable to b£ called on at 
any time for payment of the legacy or distributive 
share, and there are no directions by will, statute, 
or order of court to put the fund out at interest, 
he will not be required to pay interest thereon, 13 
unless he has mingled the fund with, or used it in 
common with, his own funds 19 or used it in such 
a way as to make it produce interest. 20 

c. Erroneous or Improper Payment 

The representative is liable for interest on erroneous 
or improper payments, unless they were made in good 
faith under a mistake of fact and he has acquired no 
benefit therefrom. 

Where a representative makes erroneous or im¬ 
proper payments, he is liable for interest thereon 
from the time of such payments, 21 unless they were 


4. Mass.—Claflin v. Holmes, 88 N. 
E. 664, 202 Mass. 157. 

5. N.C.—McRae v.. Malloy, 87 N.C. 
196. 

Tex.—Hurley v. Hirsch, Civ.App., 66 
S.W.2d 387. 

24 C.J. p 506 note 37. 

On principal allowed to widow 
Where a mandate of court awarded 
to the widow the benefits that would 
have come to her had she taken un¬ 
der the statute as of the time such 
benefits would in that event have 
reached her in possession, and re¬ 
quired her to account for money or 
property received by her “as of the 
time of the receipt thereof,” it was 
held that she should have been al¬ 
lowed interest from the time she 
should have received the principal of 
her property had she taken under 
the statute.—Ludington v. Patton, 99 
N.W. 614, 121 Wis. 649. 

6. N.Y.—In re Moulton’s Estate, 1 
N.Y.S.2d 379, 163 Misc. 704. 

7- Mo.—State v. Lamb, 160 S.W. 55, 
174 Mo. App. 360. 


8. Pa.—In re McFarlin’s Estate, 111 
A. 444, 267 Pa. 510. 

9. Ga.—Binion v. Miller, 27 Ga. 78. 
Ind.—Stimson v. Rountree, 99 N.E. 

439, 51 Ind.App. 207. 

Iowa.—In re Mann’s Estate, 235 N. 

W. 733, 212 Iowa 17. 

N.Y.—In re Cropsey’s Will, 14 N.Y. 
S.2d 877, 172 Misc. 197—In re 

Moulton’s Estate, 1 N.Y.S.2d 379, 
163 Misc. 704—In re Ayvazian’s 
Estate, 275 N.Y.S. 123, 153 Misc. 
467. 

10. Fla.—Amos v. Campbell, 9 Fla. 
187. 

11 . Iowa.—In re Mann’s Estate, 235 
N.W. 733, 212 Iowa 17. 

N.Y.—In re Ayvazian’s Estate, 275 
N.Y.S.. 123, 153 Misc. 467. 

24 C.J. p 506 note 42. 

Compounding' of interest is war- 
ranted only in extreme cases.—Stim¬ 
son v. Rountree, 99 N.E. 439, 51 Ind. 
App. 207. 

12. Tex.—Garmany v. Schulz, Civ. 
App., 285 S.W. 911, reversed on 
other grounds Schulz v. Garmany, 
Com.App., 293 S.W. 165. 
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13. Cal.—In re Moore’s Estate, 30 
P. 106, 95 Cal. 34. 

Ky.—Grainger’s Ex’rs and Trustees 
v. Pennebaker, 56 S.W.2d 1007, 247 
Ky. 324. 

24 C.J. p 506 note 49. 

Liability for interest on funds of es¬ 
tate because of failure to invest 
generally see supra § 211. 

14. N.J.—Fowler v. Colt, 25 N.J.Eq. 
202, affirmed 27 N.J.Eq. 492. 

15. R.I.—Almy v. Newport Probate 
Ct., 30 A. 458, 18 R.I. 612. 

16. N.J.—Frey v. Demarest, 17 N.J. 
Eq. 71. 

17. N.J.—Salisbury v. Colt, 27 N.J. 
Eq. 492. 

24 C.J. p 506 note 49 [to]. 

18. N.J.—Lake v. Park, 19 N.J.Law 
108. 

19. N.J.—Lake v. Park, supra. 

N.Y.—Burtis v. Dodge, 1 Barb.Ch. 77. 

20. N.J.—Lake v. Park, 19 N.J.Law 
108L 

N.Y.—Burtis v. Dodge, 1 Barb.Ch, 77. 

21. Pa.—In re O'Neill's Estate, 109 
A. 526, 266 Pa. 9. 

24 C.J. p 507 note 50. 
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made in good faith under a mistake of fact and the 
representative has acquired no benefit therefrom. 22 
He is liable for interest on payments made prema¬ 
turely; 23 but if a life tenant approves the prema¬ 
ture payment of legacies he is not chargeable with 
interest thereon from the date of the payments to 
the life tenant’s death. 24 

§ 509. Reservation of Assets 

Before making a final or partial distribution of an 
estate, the personal representative is entitled or may be 
ordered to retain in his hands sufficient assets to meet 
contingent or disputed legacies or disputed or undue 
claims against the estate. 


As a rule, which in some states is regulated by 
statute, 25 before making distribution of the whole 
or part of an estate the personal representative is 
entitled or may be ordered to retain in his hands 
sufficient assets to meet contingent or disputed leg¬ 
acies, 26 or claims against the estate which are dis¬ 
puted or not yet due 27 or are likely to arise in the 
future, 28 or if the claim is secured to make up a 
probable deficiency between the value of the secur¬ 
ity or collateral and the amount necessary to pay 
the claim. 29 Such reservation may be made or or- 
dered for the payment of taxes 30 such as a transfer 
tax, 31 and, where the representative is confronted 


Babcock, 265 N.Y.S. 470, 147 Misc. 
900, affirmed 265 N.Y.S. 474, 239 
App.Div. 884, motion granted 189 
N.E. 747, 263 N.Y. 665. 

Pa.—In re Nagle’s Estate, 156 A. 

309, 305 Pa. 36. 

24 C.J. p 539 note 8. 

Reservation of assets to pay claims 
generally see supra § 475. 
“Contingent” or “unliquidated” 
claim, within a statutory provision 
that in case of such claims distribu¬ 
tion shall be delayed unless a suffi¬ 
cient amount be reserved to provide 
for a possible deficiency, refers to a 
liability of such a nature that the 
court can make a definite computa¬ 
tion, as well as a practical provision 
for securing its satisfaction, and does 
not include a claim for an unmatured 
amount on a mortgage running many 
years beyond the mortgagor’s life.— 
In re Littleton’s Estate, 223 N.Y.S. 
470, 129 Misc. 845. 

Claim against deceased stockholder 
Transferee of assets and liabilities 
of national bank under agreement 
that unpaid balance of liabilities of 
bank would be enforceable as debt, 
contract, or engagement of bank 
against individual stockholders there¬ 
of, is a “creditor of deceased” stock¬ 
holder within statute providing for 
suit to require withholding of assets 
notwithstanding individual liability 
of shareholder was contingent.—First 
Nat. Bank v. Nichols, 200 N.E. 869, 
294 Mass. 173. 


and mortgage, payment of which was 
assumed by decedent, could have re¬ 
course against decedent’s estate only 
to reserve from general assets a sum 
sufficient to meet a deficiency on 
foreclosure and on showing that such 
deficiency was likely to eventuate, 
since liability of estate was secon¬ 
dary and the estate was not liable 
for the payment of the bond as a 
primary obligation.—In re Burrows’ 
Estate, 15 N.Y.S.2d 956, 258 App.Div. 
807, reargument denied 17 N.Y.S.2d 
881, 258 App.Div. 906, affirmed in 

part and reversed in part on other- 
grounds 29 N.E 2d 77, 283 N.Y.' 540, 
reargument denied 37 N.E.2d 58, 286 
N.Y. 690. 

(2) Where such holders sought 
payment from decedent’s executrix 
but under Real Prop.L. § 250 were 
first required to resort to the mort¬ 
gaged realty, they were entitled un¬ 
der Surrogate’s Ct.Act § 207 to a 
reservation of sufficient moneys by 
executrix to pay contingent claim, 
depending on amount of deficiency 
judgment holders might recover in 
foreclosure action under Civ.Pract. 
Act §§ 1083a—1083b, a provision re¬ 
lating to limitation on deficiency 
judgments during emergency period. 
—In re Burrows’ Estate, 29 N.E.2d 
77, 283 N.Y. 540, affirming in part 
and reversing in part 15 N.Y.S.2d 956, 
258 App.Div. 807, reargument denied 
17 N.Y.S.2d 881, 258 App.Div. 906, and 
37 N.E.2d 58, 286 N.Y. 690. 


22 . N.J.—McICnight v. Walsh, 24 N. 
J.Eq. 498, affirming 23 N.J.Eq. 136. 

24 C.J. p 507 note 51. 

23. N.Y.—In re Disbrow’s Estate, 
261 N.Y.S. 635, 145 Misc. 584. 

24 C.J. p 500 note 84 [f]. 

24. N.J.—Appeal of Schlosser, 181 
A. 640, 119 N.J.Eq. 201, affirmed 
182 A. 636, 119 N.J.Eq. 488. 

25. Validity of statute 

The provisions of N.Y.Surrogate’s 
Ct.Act § 207, as amended by L.1921 
c. 629, that no distribution shall be 
had unless an amount sufficient to 
pay contingent or unliquidated claims 
against decedent’s estate has been re¬ 
served to pay such claims when the 
amount thereof is finally determined, 
and that, if such a claim has not be¬ 
come fixed and liquidated, a decree 
on a final accounting shall direct that j 
an amount sufficient to satisfy the 
claim be retained by the accounting 
party for such period as the court 
may deem proper for the purpose of 
being applied to the payment of such 
claim when fixed or liquidated, has 
been held to be unconstitutional and 
void as an attempt illegally to inter¬ 
fere with property rights.—In re 
Littleton’s Estate, 223 N.Y.S. 470, 129 
Misc. 845. 

Construction of statute 

After amendment providing for 
protection of contingent claimants 
and creditors pending determination 
of liability of estate, original statute 
providing for retention of fund for 
purpose of payment of claim on which 
suit was pending should be inter¬ 
preted in connection with amend¬ 
ment. —in re Baldwin’s Will, 284 N. 
Y.S. 761, 157 Misc. 638. 

26 . Pa.—In re Bert in, 91 A. 669, 245 
Pa. 266. 

24 C.J. p 539 note 7. 

27. Ala.—Bynum v. Brewer, 114 So, 
677, 217 Ala. 62. 

La,—Succession of Ott, 162 So. 642, 
182 La. 850. * 

Mass.—First Nat. Bank v. Nichols, 
200 N.E. 869, 294 Mass. 173. 

N.Y.—Prime v. Nichols, 299 N.Y.S. 
629, 252 App.Div. 446—Babcock v. 


28. Cal.—In re Gird’s Estate, 108 P. 

499, 157 Cal. 534, 137 Am.S.R. 131. 
24 C.J. p 539 note 9. 


30. Pa.—In re Reed’s Estate, 3 A. 

2d 334, 332 Pa. 588. 

24 C.J. P 539 note 8 [f], [g]. 


29. N.Y.—In re Burrows’ Estate, 15 
N.Y.S.2d 956, 258 App.Div. 807, re¬ 
argument denied 17 N.Y.S.2d 881, 
258 App.Div. 906, affirmed in part 
and reversed in part on other 
grounds 29 N.E.2d 77, 283 N.Y. 540 
—In re Quintana’s Estate, 286 N. 
Y.S. 418, 158 Misc. 701—In re Lit¬ 
tleton's Estate, 223 N.Y.S. 470, 129 
Misc. 845. 

Assumed bond and mortgage 

(1) Under New York Surrogate’s 
Ct.Act § 207, the holders of a bond 

419 


31. N.Y.—In re Kucielski’s Estate, 
99 N.Y.S. 828, 49 Misc. 404, 6 Mills 
Surr. 288. 

24 C.J. p 539 note 8 tel. 

Deposit to pay inheritance tax 

Where court ordered executor to 
deposit money with county treasurer 
for paying inheritance tax, amount 
of which appaiser had estimated, de¬ 
cree of partial distribution will not 
be reversed because no tax had been 
paid or ascertained.—In re Hill’s Es¬ 
tate, 270 P. 708, 94 Cal.App. 113. 
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ith an invasion of the principal by the life ten- 
it having such right, he must for his own protec- 
>n obtain indemnity against his own statutory li- 
■ility for a tax or deduct from the principal 
ough to meet the tax. 32 Such reservation, how- 
er, it has been held, cannot be made where it is 
oblematical whether any liability will be shown 
exist, 33 or for anticipated costs and expenses 
litigation on a claim, 34 or for a claim against the 
presentative personally; 35 nor does a right to 
ch a reservation apply to a claim which is not 
ed until after the estate is fully administered. 36 
claimant asserting a provable contingent and un- 
uidated claim may have such a reservation made, 
twithstanding he has a remedy over against the 
jatees. 37 

The reservation of assets for contingent and un- 
uidated claims is not, unless authorized by stat- 
2 , the right of the representative, but rests in 
- discretion of the probate court; 38 and the 
lount to be reserved is fixed by law or the court's 
3t discretion, considering the circumstances. 39 
le representative of an insolvent decedent's estate, 
lich includes shares of stock in an insolvent cor- 
ration, is under no legal duty to withhold assets 


sufficient to protect the contingent liability for an 
assessment until such assessment has actually been 
made; 40 and, under a statute protecting from per¬ 
sonal liability a representative who makes distribu¬ 
tion under an order of court, an executor of a de¬ 
ceased stockholder, who carries out completely all 
orders of the probate court and makes distribution, 
is not liable to the receiver of a corporation for a 
devastavit because of his failure to retain funds 
from the estate to meet a statutory assessment 
against stock. 41 In determining whether a reserve 
shall be provided the court may make such inquiry 
as it deems proper in fixing the amount of liability, 42 
and may determine whether any reserve at all 
shall be made. 43 If it determines that no reserve 
shall be made, and it thereafter happens that the 
security for the debt is inadequate, the claimant 
would have a right of action against the distributees 
of the property for the deficiency. 44 The court will 
not direct a reservation of the amount of a disputed 
claim if the claimant has made no effort to enforce 
it, but will direct such a reservation if the claim¬ 
ant has made an effort but has been unable to sue 
because of the fault of the representative. 45 Where 
the amount set aside, pending litigation of a claim, 


N.Y.—In re Crowner’s Estate, 
!86 N.Y.S. 947, 158 Misc. 347. 

S.C.—Blackmon v. Blackmon, 101 
5.E. 827, 113 S.C. 478. 

Pile mere asserting- of a claim of 
Le by a third person to a small in- 
est in land conveyed by testator 
ier a warranty title, no action on 
jh claim ever having- been taken, 
is not warrant executor retaining 
his hands money of the estate due 
atees, it being problematical 
ether any liability will ever be 
»wn to exist, -or whether the es- 
e of the testator will ever be 
led on to respond in damages for 
r alleged breach of warranty.— 
-ckmon v. Blackmon, supra. 

ISr.Y.—Field v. Field, 2 Redf. 
lurr. 160. 

C.J. p 539 note 9 [b]. 

N.Y.—Field v. Field, supra. 

Mass.—Thompson v. De Visser, 
06 N.E. 548, 219 Mass. 40. 

C.J. p 539 note 8 [i]. 

N.Y.—In re McIntyre's Estate, 
59 N.Y.S. 73, 144 Misc. 177. 
bility to refund on deficiency of 
ssets generally see infra §§ 510— 
12 . 

Md.—Ing v. Baltimore Assoc., 

1 Md. 426. 

.—Babcock v. Babcock, 265 N.Y.S. 
TO, 147 Misc. 900, affirmed 265 N. 
.S. 474, 239 App.Ddv. 884, motion 
ranted 189 N.E. 747, 263 N.Y. 665. 
gmeiLt ordering reservation 
i proceeding for presentation of 


contingent claim against estate, 
judgment should recite that claim 
was contingent, and should order exe¬ 
cutrix in conformity with statute to 
retain sufficient estate to pay the 
claim, when it should become abso¬ 
lute, or if estate is insolvent, to re¬ 
tain enough to pay in proportion to 
dividends of other creditors.—O’Con¬ 
nor v. Lape's Estate, 3 A.2d 554, 110 
Vt. 217. 

39. Cal.—In re Straus, 77 P. 1122, 
144 Cal. 553. 

La.—Linton’s Succession, 31 La.Ann. 
130. 

N.Y.—In re Reid's Estate, 300 N.Y.S. 
1083, 165 Misc. 207, affirmed 6 N. 
Y.S.2d 360, 254 App.Div. 850. 

I 24 C.J. p 539 note 10. 

40. Pa.—In re DeHaven’s Estate, 37 
Pa.Dist. & Co. 665. 

41. U.S.—Hart v. Burke, D.C.Pa., 25 
F.Supp. 945. 

42. N.Y.—In re Quintana’s Estate, 
286 N.Y.S. 418, 158 Misc. 701. 

Decisions relating to deficiency judg¬ 
ments considered 

Decisions dealing with effect of 
provisions of a statute relating to 
entry of deficiency judgments in 
foreclosure actions during emergency 
may be considered.—In re Quintana's 
Estate, supra. 

The interests of all parties should 
be considered in determining amount 
to be reserved ‘from principal of 
terminated testamentary trust to se¬ 
cure annual payments to testator’s 


former wife under separation agree¬ 
ment, and not merely the interests of 
former wife who was entitled only to 
protection of her rights as a creditor; 
and the court should also consider 
the existence of inter vivos trust cre¬ 
ated for purpose of meeting such 
annual payments.—In re Reid’s Es¬ 
tate, 300 N.Y.S. 1083, 165 Misc. 207, 
affirmed 6 N.Y.S.2d 360, 254 App.Div. 
850. 

43. N.Y.—In re Quintana’s Estate, 
286 N.Y.S. 418, 158 Misc. 701. 

Interest on legacies 

Where objections to executors 1 ac¬ 
count relating to rate of interest pay¬ 
able to general legatees were the 
subject of compromise, the executors 
where directed to allocate and dis¬ 
tribute among general legatees fif¬ 
teen per cent of net income earned, 
which should not exceed six per cent 
overpayments already made to be 
treated as a credit on unpaid bal¬ 
ances so that there would be no oc¬ 
casion to retain a reserve fund for 
payment of such interest.—In re 
Purcell's Will, 26 N.Y.S.2d 353. 

44. N.Y.—In re Quintana's Estate, 
286 N.Y.S. 418, 158 Misc. 701. 

Liability to refund on deficiency of 
assets generally see infra §§ 510- 
512. 

m 

45. N.Y.—Matter v. Rasch, 55 N.Y. 
S. 434, 26 Misc. 459, 28 N.Y.Civ. 
Proc. 98, 2 Gibb.Surr. 562. 

24 C.J. p 539 note 8 [dj (2). 
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is insufficient to satisfy the judgment recovered, a 
subsequent order to pay the amount of the deposit 
to the creditor, as a part payment of the judg¬ 
ment, satisfies the latter only pro tanto, and the fact 
that the creditor consented to the deposit pending 
litigation does not estop him from claiming the ex¬ 
cess of the judgment recovered over the deposit. 46 
On the other hand, if it becomes unnecessary to dis¬ 
pose of such assets for the purpose for which they 
were reserved, the representative must account for 
them as assets of the estate to the person entitled to 
receive them. 47 The retention of assets sufficient to 
pay a claim is not an admission of the validity of 
the claim. 48 

Where the representative has given bond to pay 
debts and legacies, a retention or reservation of as¬ 
sets is not permissible. 49 

§ 510. Liability to Refund on Deficiency of 
Assets 

In §§ 511 and 512 following is treated the liability 
of legatees or distributees to refund, at the instance 
of the representatives of the estate, on a deficiency 
of assets for debts or claims. The liability of heirs 
or distributees of an intestate to refund at the in¬ 
stance of creditors of the estate is discussed in De¬ 
scent and Distribution §§ 116-138; and the liability 
of 'legatees or devisees of a testator to refund at 
the instance of creditors is discussed in the C.J.S. 
title Wills § 1328, also 69 C.J. p 1236 note 24 et 
seq. 


§ 511 

§511. - In Absence of Refunding Bond 

or Other Indemnity 

A representative who voluntarily distributes a balance 
or settles legacies in full, without taking a refunding bond 
or other indemnity, ordinarily cannot maintain an action 
at law to compel the legatees or distributees to refund 
on a deficiency of assets for debts or claims, unless a 
special promise to refund has been made; nor, unless 
authorized by statute, can such a refunding be com¬ 
pelled in a probate court. Equity, however, will usually 
compel a refunding if the representative has acted in 
good faith and with due care and diligence. 

As a general rule, in the absence of a statute, 
where a personal representative makes voluntary 
distribution of a balance or settles legacies in full, 
he cannot maintain an action at law against the dis¬ 
tributees or legatees to compel a refunding on an 
insufficiency of assets in his hands for debts or 
claims, 50 except where a special promise to refund 
has been made 51 or a refunding bond has been 
given ; 52 but this rule does not apply to the payment 
of a legacy subsequently declared void. 53 A pro¬ 
bate court has no jurisdiction to compel a legatee 
or distributee to refund, 54 except where it is so au¬ 
thorized by statute. 55 

However, a decree whereby the assets of an es¬ 
tate are distributed is impliedly conditioned on the 
legatee’s or distributee’s restoration of property to 
make good contingent liabilities, 56 and equity will 
usually give relief and compel the legatee or distrib¬ 
utee to refund his pro rata share of the deficiency, 
in proportion to the amount he has received from 
the estate, 57 although no refunding bond has been 
given, 58 where the representative acted in good faith 


EXECUTORS AND ADMINISTRATORS 


46. Ariz.—In re Slaughter's Estate, 
289 P. 989. 37 Arlz. 124. 

47. Miss.—Wells v. Mitchell, 39 
Miss. 800. 

N.Y.—Thompson v. Thompson, 75 N. 

Y.S. 401, 70 App.Div. 242. 

24 C.J. p 540 note 11. 

48. Md.—Pole v. Simmons, 49 Md. 
14. 

24 C.J. p 539 note 8 [J]. 

49. Neb.—In re Pope, 120 N.W. 191, 
83 Neb. 723. 

R.I.—Howler v. Emery, 70 A. 7, 29 
R.I. 310. 

50. Pa.—In re Fitzgerald's Estate, 
109 A. 635, 266 Pa. 321—Ferguson 
v. Yard, 30 A. 517, 164 Fa. 586. 

24 C.J. p 540 note 14. 

Liability of: 

Heirs or distributees for debts of 
intestate see Descent and Dis¬ 
tribution §§ 116-138. 

Legatees and devisees for debts 
of testator see the C.J.S. title 
Wills §§ 1311-1328, also 69 C.J. 
p 1217 note 37-p 1242 note 54. 

51. Fla.—Clifton v. Clifton, ’45 So. 
458, 54 Fla. 535. 

24 C.J. p 540 note 15. 


52. Fla.—Clifton v. Clifton, supra. 
Liabilities and actions on refunding 

bond or other indemnity see infra 
§ 512. 

53. N.Y.—Carter v. Board of Edu¬ 
cation of Presbyterian Church of 
United States, 23 N.Y.S. 95, 68 Hun 
435, affirmed 39 N.E. 628, 144 N.Y. 
621. 

24 C.J. p 540 note 14 [a]. 

54. N.Y.—Lang v. Stringer, 39 N.E. 
363, 144 N.Y. 275, reversing 22 N. 
Y.S. 44, 67 Hun 107. 

24 C.J. p 540 note 17. 

55 . N.Y.—In re Strasenburgh's Es¬ 
tate, 266 N.Y.S. 634, 148 Misc. 595. 

56. N.Y.—In re Strasenburgh’s Es¬ 
tate, supra. 

57. Fla.—Henderson v. First Trust 
8c Savings Bank, 144 So. 415, 107 
Fla. 212. 

HI.—In re Johnson's Estate, 12 N. 

E.2d 338, 293 Ill.App. 625. 

Ky.—Greenway v. Irvine's Ex’r, 28 
S.W.2d 760, 234 Ky. 597. 

Md.—Von Lingen v. Field, 141 A. 
390, 154 Md. 638, reargument de¬ 
nied 141 A. 927, 154 Md. 638. 

N.J.—Fidelity Union Trust Co. v. 
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Carter, 188 A. 696, 121 N.J.Eq. 78 
—Liberty Title & Trust Co. v. 
Stevens, 171 A. 531, 534, 13 5 N.J. 
Eq. 506, quoting Corpus Juris, and 
affirmed 176 A. 167, 117 N.J.Eq. 404. 
24 C.J. p 540 note 18. 

Specific legacy is estate’s asset and 
in equity may be recaptured for es¬ 
tate’s benefit until debts are settled. 
—Henderson v. First Trust & Sav¬ 
ings Bank, 144 So. 415, 107 Fla. 212. 

Devisee electing to take personalty 

Where executrix who was also de¬ 
visee elected to retain personal be¬ 
longings of testator, she would be ob¬ 
liged to contribute cash sum neces¬ 
sary to make good to estate the value 
of personalty retained by her so far 
as such value was required for pay¬ 
ment of debts.—In re Lange’s Estate, 
16 N.Y.S.2d 312, 172 Misc. 437. 

58. N.J.—Fidelity Union Trust Co. 
v. Carter, 188 A. 696, 121 N.J.Eq. 
78—Liberty Title & Trust Co. v. 
Stevens, 171 A. 531, 534, 115 N.J. 
Eq. 506, affirmed 176 A. 167, 117 
N.J.Eq. 404. 

24 C.J. p 541 note 19. 
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and with due care and diligence in making the pay¬ 
ments or distribution, honestly believing the assets 
sufficient, and the deficiency was caused by no fault 
on his part, 59 as where he was compelled to make 
payment or distribution under an order of court, 60 
or where the legatees or distributees were guilty of 
fraud or misrepresentation in procuring the payment 
or distribution, 61 or where the payment was made 
under a mistake of fact. 62 Such a refunding may 
be compelled for the payment of claims which have 
been properly presented, 63 although they have ac¬ 
crued after the distribution. 64 It has been held that 
the claims should also have been properly allowed 
by the probate court or established by proper pro¬ 
ceedings elsewhere; 65 but, on the other hand, it has 
been held that a creditor may establish the validity 
of his debt in the refunding suit, notwithstanding it 
had not been allowed by the executor or otherwise 
established. 66 Equity, however, will not grant re¬ 
lief if the assets were originally sufficient, and the 
deficiency is caused by the representative’s neglect, 
waste, or bad faith, 67 or if he releases the right of 


recapture, 68 or if the assets have passed into the 
hands of bona fide purchasers for value, 69 although 
in such a case the distributee may be held liable for 
the proceeds. 70 The representative's right to re¬ 
capture stock prematurely delivered to a legatee, 
with the privilege of purchasing additional stock, 
will not extend to such additional stock, purchased 
by the legatee with his own resources. 71 

Interest or income. A legatee or distributee, 
when called on to refund, will not be charged with 
interest or income prior to the demand. 72 A resid¬ 
uary legatee, however, receiving the estate or a part 
thereof, with knowledge that other legacies have not 
been paid or provided for, may be required to re¬ 
fund with interest, to the same extent as that to 
which the executor is liable to the other legatees. 73 

Proceedings to enforce liability. Under a statute 
providing for proceedings at law or in equity for 
contribution, it has been held that such proceeding 
if, at law, must be against the parties liable to con¬ 
tribution severally, 74 but, if in equity, may be 


59. Fla.—Henderson v. First Trust 
& Savings Bank, 144 So. 415, 107 
Fla. 212. 

N.J.—Liberty Title & Trust Co. v. 
Stevens, 171 A. 531, 534, 115 N. 
J.Eq. 506, affirmed 176 A. 167, 117 
N.J.Eq. 404. 

N.Y.—In re Osnato’s Will, 2 N.Y.S. 

2d 836, 166 Misc. 618. 

24 C.J. p 541 note 20. 

60. N.Y.—Lang v. Stringer, 39 N.E. 

363, 144 N.Y. 275, reversing 22 

N.Y S. 447, 67 Hun 107. 

24 C.J. p 541 note 21. 

61. Pa.—Gallen’s Estate, 8 Pa. Co. 
37. 

24 C.J. p 541 note 22. 

62. Iowa.—In re McKinney's Estate, 
199 N.W. 327, 198 Iowa 479. 

24 C.J. p 541 note 20 [b], [c]. 

Under statutes allowing the cor¬ 
rection of mistakes at any time be¬ 
fore final settlement, and authorizing 
the examination of persons in wrong¬ 
ful possession of deceased’s effects, 
on the hearing of an executor’s sup¬ 
plemental petition before final set¬ 
tlement to recover an overpayment 
by mistake of bank shares to a lega¬ 
tee, rendering the assets of the es¬ 
tate insufficient to pay the costs of 
administration, an order that the 
legatee restore the shares, and that 
the bank reconvey and return them 
is proper.—In re McKinney’s Estate, 
199 N.W. 327, 198 Iowa 479. 

63. N.Y.—In re Leary’s Estate, *14 
N.Y.S.2d 960, 172 Misc. 286. 

Presentation and allowance of claims 
generally see supra §§ 394-436. 
Where presentation of claim was 
timely, the situation was precisely 
the same in equity as though no 


distribution of assets had taken 
place, although all assets had in fact 
been distributed.—In re Leary’s Es¬ 
tate, supra. 

A claim which has never become 
a charge against the estate cannot 
be made the subject of the represen¬ 
tative's right to compel a refunding. 
—Blair v. Blair, 90 N.Y.S. 190, 97 
App.Div. 507. 

64. N.Y.—In re Osnato's Estate, 2 
N.Y.S.2d 836, 166 Misc. 618. 

Claims for income taxes 

A decree settling account of execu¬ 
tors in conformity with compromise 
agreement entered into between ex¬ 
ecutors and distributees would be 
opened by surrogate’s court, and the 
distributees, but not their assignees 
and creditors, would be compelled to 
refund for the payment of federal 
and state income taxes accruing aft¬ 
er entry of decree, where executors 
and trustees were not grossly negli¬ 
gent in not discovering the taxes 
prior to distribution, and distributees 
had not changed their position.—In 
re Osnato’s Estate, supra. 

65. Neb.—Brinkworth v. Hazlett, 
90 N.W. 537, 64 Neb. 592. 

24 C.J. p 541 note 20 [i]. 

66. N.J.—Fidelity Union Trust Co. 
v. Carter, 188 A. 696, 121 N.J.Eq. 
78. 

67. Mass.—Comstoefk v. Bowles, 3 
N.E.2d 817, 295 Mass. 250. 

24 C.J. p 541 note 23.- 

68 . Fla.—Henderson v. First Trust 
& Savings Bank, 144 So. 415, 107 
Fla. 212. 

39. N.Y.—In re Osnato’s Will, 2 N. 
Y.S.2d 836, 166 Misc. 618. 
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Decree for restitution by legatees 
of stock received from estate should 
not direct innocent purchasers to 
liquidate their claims in stock 
pledged by legatees, and proceeding 
should not be continued to ascertain 
outcome of pledge.—In re Strasen- 
burgh’s Estate, 266 N.Y.S. 634, 148 
Misc. 595. 

Gratuitous transfer 

Neither obligees of estate assert¬ 
ing claim based on testator's contin¬ 
gent liability, nor members of fam¬ 
ily, nor residuary legatees, nor exec¬ 
utor were estopped to seek restitu¬ 
tion from legatees of stock delivered 
under intermediate judicial settle¬ 
ment, by having consented to trans¬ 
fer, where transfer was gratuitous. 
—In re Strasenburgh’s Estate, supra. 

70. N.Y.—In re Strasenburgh’s Es¬ 
tate, 266 N.Y.S. 634, supra. 

71. Fla.—Henderson v. First Trust 
& Savings Bank, 144 So. 415, 107 
Fla. 212. 

72. S.C.—Fripp v. Talbird, 1 Hill 
Eq. 142. 

24 C.J. p 540 note 18 [d] (l)-(3). 
Dividends on stock 

Executor prematurely delivering 
stock to legatee is not entitled to 
dividends accruing before executor 
demanded return of stock.—Hender¬ 
son v. First Trust & Savings Bank, 
144 So. 415, 107 Fla. 212. 

73. S.C.—Stephenson v. Axson, 8 S. 
C.Eq. 269. 

Liability of executor for interest on 
legacies or distributive shares see 
supra § 508. 

74. Mich.—Frost v. Atwood, 41 N. 
W. 96, 73 Mich. 67, 16 Am.S.R. 560. 
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against them jointly. 75 

Time to sue and limitations . Laches or lapse of* 
time may bar the representative’s suit in equity for 
a refunding. 75 Limitations run in favor of a lega¬ 
tee who has received his legacy without giving a re¬ 
funding bond, against his liability to refund to the 
executor, 77 but limitations do not commence to run 
against a bill for refunding from a distributee or 
legatee on a deficiency of assets to pay debts until 
the discovery by the administrator of such deficien¬ 
cy, where he has been diligent in the premises, 78 or, 
as otherwise stated, until the cause of action accrues 
against the distributee or legatee. 79 

Defenses . Where the probate court on due appli¬ 
cation has authorized the settlement of claims and 
no appeal has been taken from its order, one taking 
under the will, who had actual notice of the appli¬ 
cation for leave to settle, cannot set up a defense 
thereto in an action against him by the executor for 
contribution. 80 

Parties. In a suit in equity against a distributee 
for contribution, all distributees within the jurisdic¬ 
tion of the court should be made parties 81 except 
those who have refunded their respective portions 
of the deficiency. 82 Unsatisfied creditors may be 
made parties to a bill for restitution against a re¬ 
siduary legatee who is also a devisee of land charged 
with the payment of debts, 83 but not where the de¬ 
vise of a residuary legatee and the residuary be¬ 
quest are not charged with the payment of the tes¬ 
tator’s debts. 84 Where all the distributees are not 
within the jurisdiction of the court, the represen¬ 
tative may sue, such of them as are within the reach 
of the court’s process, 85 and if all of them are non¬ 
residents he can attach such property in the.state 
as is subject to an attachment in equity. 86 More¬ 
over, the rule that each distributee is liable in pro¬ 
portion to the amount received by him is subject to 


the qualification that only those who are solvent and 
in reach of the court will be considered in deter¬ 
mining the extent to which those before the court 
will be required to contribute. 87 

Pleading and proof. The representative should 
allege and prove circumstances showing that he was 
not in default in not completing the settlement be¬ 
fore making the payment or distribution. 88 A bill 
alleging that the executor delivered stock to the leg¬ 
atee thereof and that the assets have proved insuf¬ 
ficient to pay debts justifies equitable relief against 
the legatee, 89 and the fact that the legatee had giv¬ 
en an agreement to the executor when the stock 
was delivered, which might convert the executor’s 
right of action into one solely at law, should be al¬ 
leged as a matter of defense. 90 

Evidence . In a suit to compel a residuary legatee 
to refund an advance made to him, a refunding bond 
executed by him, but not sued on, is admissible to 
show the prepayment and acceptance of the ad¬ 
vance. 91 

Judgment or decree. A decree for contribution by 
devisees and legatees in payment of debts and other 
liabilities of the estate is no more than a personal 
judgment, enforceable by execution. 92 It has been 
held that a decree against several distributees for 
a refunding should not be several, but should be 
joint, requiring each to pay pro rata. 93 Where an 
executor claiming the right specifically to recover 
stock previously delivered to a legatee seeks to en¬ 
join its transfer the court may, on his establishing 
a prima facie case for recapturing the stock, enjoin 
its transfer pendente lite, irrespective of the lega¬ 
tee’s solvency. 94 Where the funds of the estate 
have been directed to be turned over to a trustee for 
the heirs, the court may order a refunding to be 
made to the receiver of the court, on its being sat¬ 
isfied that there is not enough of the estate under 


75. Mich.—Proat v. Atwood, supra. 
76* S.C.—Drayton v. Drayton, 1 S. 
C.Eq. 557. 

Va.—Robertson v. Archer, 5 Rand. 
319, 36 Va. 319. 

77. Pa.—In re Robin’s Estate, 37 A. 
121, 180 Pa. 630. 

78. Pla.—Clifton v. Clifton, 45 So. 
458, 54 Fla. 535. 

79- Wifi,—Clark v. Sloan, 264 N.W. 

653, 215 Wis. 423. 

Accrual of oause of action 

Cause of action against legatees of 
surety on discharged administratrix’ 
bond accrued when judgment was 
rendered setting aside for fraud de¬ 
cree allowing administratrix' final 
account; and such a claim against 
the legatees was not subject to stat¬ 


ute of nonclaims before rendering of 
such judgment.—Clark v. Sloan, su¬ 
pra. 

80. Conn.—Bidwell v. Beckwith, 85 
A. 682, 86 Conn. 462. 

81. W.Va.—McClung v. Sieg, 46 S. 
E. 210, 54 W.Va. 467, 66 L.R.A. 884. 

82. Ala.—Alexander v. Fisher, 18 
Ala. 374. 

83. Ky.—Caldwell v. Kinkead, 1 B. 
Mon. 228. 

84. Ky.—Caldwell v. Kinkead, supra. 

85. W.Va.—McClung v. Sieg, 46 S. 
E. 210, 54 W.Va. 4 67, 66 L.R.A. 884. 

86 . W.Va.—McClung v. Sieg, supra. 

87. Md.—Colonial Trust Co. v. Fidel¬ 
ity & Deposit Co. of Maryland, 123 
A. 187, 144 Md. 117. 
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88 . N*.C.—Lowery v. Perry, 85 N.C. 
131. 

24 C.J. p 541 note 20 [h]. 

89. Fla.—Henderson v. First Trust 
& Savings Bank, 144 So. 415, 107 
Fla. 212. 

90. Fla.—Henderson v. First Trust 
& Savings Bank, supra. 

91. N.Y.—Clark v. Truslow, 146 N. 
Y.S. 750, 161 App.Div. 675, dismiss¬ 
al of appeal denied 105 N.E. 1081, 
211 N.Y. 531. 

92. Mich.—Frost v. Atwood, 41 N. 
W. 96, 73 Mich. 67, 16 Am.S.R. 560. 

93 . Ill.—Cutright v. Stanford, 81 Ill. 
240. 

9 A Fla.—Henderson v. First Trust 
& Savings Bank, 144 So. 415, 107 
Fla. 212. 
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the control of the court to pay the debts . 95 

§ 512. - Liability on Refunding Bond or 

Other Indemnity 

A legatee or distributee fs usually liable, to the ex¬ 
tent of the value of the property received by him from 
the estate, on a refunding bond or other written in¬ 
demnity executed by him for his pro rata share of the 
deficiency of assets to pay claims or debts. This liability 
may be enforced by action on the bond or, under some 
statutes, by scire facias. 

The nature and extent of the liability of a legatee 
or distributee on a refunding bond or other written 
indemnity depends .on the conditions of the instru¬ 
ment and varies accordingly . 96 His usual liability 
is only for his pro rata share of the deficiency of 
assets to pay claims and debts against the estate . 97 
Commissions and expenses of administration have 
been held to be covered by a bond conditioned for 
the payment of any and all claims that may be al¬ 
lowed against the estate , 98 but not by a bond con¬ 
ditioned only for the payment of debts . 99 Liability 
on the bond or promise usually will not exceed the 
value of property which the legatee or distributee 
has received from the estate without interest , 1 un¬ 
less the legatee or distributee, by the terms of the 
bond, has agreed to pay interest , 2 although it has 
been held that the extent of recovery from a specific 
legatee is the value of the specific legacy, where it 
consists of property, at the time of delivery, with 
interest thereon, and not the increased value . 3 It 
is no defense to a residuary legatee, who has taken 
the estate, on such a bond that the estate is less 
valuable than he had supposed , 4 and he cannot claim 
his release by surrendering the assets to be admin¬ 
istered in the usual way . 5 When necessary for the 
protection of creditors, the income from securities 
deposited by him as collateral to the refunding bond 
may be ordered to be used for such purpose, not- 
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withstanding an agreement with the executor that 
he was to receive such income . 6 

A written indemnity other than a bond may be 
duly enforced whether under seal or not ; 7 but an 
action cannot be maintained on a promise to refund 
on a contingency which has not occurred . 8 

Enforcement of liability. The right to maintain 
an action on a refunding bond depends on the terms 
of the statute providing therefor. It has been held 
that such action may be maintained by the creditors 
themselves , 9 or by the representative for their ben¬ 
efit ; 10 but the representative cannot recover for his 
own use, by an action on the refunding bond, the 
amount paid to a legatee or distributee . 11 A prom¬ 
ise to refund given to a representative can be en¬ 
forced only by the representative to whom the prom¬ 
ise was made . 12 In an action on the bond the sure¬ 
ties, if any, are entitled to a discovery as to the 
amount that each distributee received from the es¬ 
tate . 13 Under some statutes a judgment may be en¬ 
tered against the legatee or distributee and his sure¬ 
ties in the same proceeding . 14 

Summary remedy by scire facias. Scire facias, 
after a decree on a probate petition, issues on the 
refunding bond as a summary remedy at the in¬ 
stance of a creditor, under some statutes , 15 and in 
case of such remedy against the executor as resid¬ 
uary legatee he cannot show as a defense that the 
estate was exhausted in paying a just claim of his 
own . 16 Where to a scire facias defendant pleads 
that the debt recovered against the administrator 
was not justly due, and that the administrator fraud¬ 
ulently and collusively with plaintiff confessed the 
judgment, the burden of proof lies on defendant to 
verify his plea by proof of the fraud; otherwise 
judgment must be rendered against him on the scire 
facias . 17 
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95. Ky.—Cline v. Waters, 90 S.W. 

231, 28 Ky.L. 679. 

24 C.J. p 542 note 24. 

S6. Mich.—Hatheway v. Weeks, 34 
Mich. 237. 

24 C.J. p 542 note 39. 

97. Mass.—Desmond v. Fisher, 25 
N.E. 968, 152 Mass. 521. 

24 C.J. p 543 note 40. 

98. Mo.—Callaway v. Title Guaran¬ 
ty & Trust Co., Ill S.W. 905, 132 
Mo.App. 466. 

N.Y.—Springsteen v. Samson, 32 N. 
Y. 703. 

24 C.J. p 542 note 39 [a], [bj. 

99. N.J.—Lloyd v. Rowe, 20 N.J. 
Law 680. 

24 C.J. p 543 note 40 [a]. 

1. N.C.—McKinzie v. Smith, 3 N.C. 
372. 

29 C.J. p 543 note 41. 


2. N.Y.—Clark v. Truslow, 146 N. 

Y.S. 750, 161 App.Div. 675, dis¬ 

missal of appeal denied 105 N.E. 
1081, 211 N.Y. 531. 

3. Ark.—Ross v. Davis, 17 Ark. 113. 

4. Mich.—Hatheway v. Weeks, 34 
Mich. 237. 

24 C.J. p 542 note 39 [f], 

5. Mich.—Hatheway v. Weeks, su¬ 
pra. 

6. N.Y.—In re Sielcken's Estate, 29 
N.Y.S.2d 190, 176 Misc. 784. 

7. N.C.—Lowery v. Perry, 85 N.C. 
131. 

24 C.J. p 542 note 39 [a] (1). 

8. Mass.—Stone v. Bancroft, 108 
Mass. 98. 

24 C.J. p 542 note 39 [d} (2). 

9. Pa.—Schaeffer's Appeal, 13 A. 507, 
119 Pa. 640. 

24 C.J. p 543 note 42. 
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10. N.C.—Henderson ▼. McAleer, 27 
N.C. 632. 

24 C.J. p 543 note 43. 

11. N.C.—Henderson v. McAleer, su¬ 
pra. 

24 C.J. p 543 note 44. 

12. N.C.—Norwood v. O’Neal, 16 S. 
E. 759, 112 N.C. 127. 

24 C.J. p 542 note 39 [e]. 

13. Ga.—Fletcher v. Faust, 22 Ga. 
559. 

14. Ga.—U. S. Fidelity & Guaranty 
Co. v. Tucker, 140 S.E. 866, 165 Ga. 
283. 

15. Tenn.—Maxwell v. Smith, 8 S. 
W. 340, 86 Tenn. 539. 

24 C.J. p 543 note 45. 

16. Mass.—Jenkins v. Wood, 10 N. 
E. 818, 144 Mass. 238. 

17. N.C.—Chatham v. Boykin, 6 N. 
C. 301. 
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Conditions precedent. Whether there is a defi¬ 
ciency of assets and the extent thereof can be de¬ 
termined only by a settlement in the probate court, 
and until such settlement has been made the obligor 
in the bond cannot be held liable thereon. 18 Under 
a statute providing that if distributees of an estate 
are required to repay an amount distributed to them 
before final settlement a citation to show cause shall 
first issue, and, after hearing an order directing 
payment may be made and an action may be main¬ 
tained by the executor or administrator on the dis¬ 
tributees’ bonds if the money is not paid within the 
time allowed, an order settling and allowing an ad¬ 
ministrator’s account, and distributing the estate 
subject to the distributees’ bonds, is not a judgment 
against the sureties, but before they can be finally 
concluded they have a right to be heard in a regu¬ 
lar action to which they are parties. 19 To entitle 
one whose estate has been distributed under a pre¬ 
sumption of death and intestacy to recovery of the 
surety on the bond given by a distributee it is not 
necessary that he first proceed against the adminis¬ 
trator by demand or suit, 20 or that the order direct- 
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ing the distribution of the estate be first set aside 
and vacated. 21 

Time to sue and limitations . An action on a re¬ 
funding bond is not premature if brought after suit 
begun against the obligee and after proceeds of the 
estate in his hands, including the bond, are ordered 
to be turned over to the administrator and after the 
money has been demanded and refused. 22 The stat¬ 
ute of limitations begins to run against an action on 
such a bond from the discovery of the deficiency of 
the assets and not from the date of the bond. 23 

Pleading and proof. In an action of debt by the 
representative on a refunding bond, he should aver 
and prove facts showing a breach of the conditions 
of the bond, as that he has given notice of debts to 
the legatee or distributee, that he had not or has 
not assets to pay such debts, that he has made a 
request for a return of so much of the legacy or 
distributive share as is necessary to discharge those 
debts in due proportion, and that the amount re¬ 
quested is unpaid, 24 and should demand judgment 
for the exact amount of the claim upon such legatee 
or distributee and no more. 25 


B. PROCEEDINGS FOR PAYMENT OR DISTRIBUTION 


§ 513. Nature and Fprm of Proceeding 

a. Nature of proceeding 

b. Form of proceeding 

a. Nature of Proceeding 

A proceeding for the distribution of a decedent's es¬ 
tate is in the nature of a proceeding in rem, in which 
the rights of all parties to the property are settled. It 
Is distinct from other steps in the administration. 

The proceeding to obtain a decree of distribution 
of a decedent’s estate is not in the nature of a suit 
between party and party in which one seeks to re¬ 
cover a right withheld by the other, but is analogous 


in its character to a proceeding in rem, in which a 
decision between the parties before the court settles 
the rights of all parties to the property in question. 26 
The proceeding has been held to b£ a judicial pro¬ 
ceeding separate from the other steps in the admin¬ 
istration of the estate. 27 

*b. Form of Proceeding 

The form of proceeding for the distribution of a 
decedent's estate Is generally fixed by statute. 

The mode or form of proceeding for the recovery 
of a legacy or distributive share is generally regu¬ 
lated by statute. 28 The usual mode of proceeding 


IS. Miss.—NVal v. Maxwell, 40 Miss. 

726—Ratliff v. Davis, 38 Miss. 107. 
24 C.J. p 643 notes 46, 47. 

19. Wash.—Noble v. Whitten, 76 P. 
95, 34 Wash. 607, 

20. Hi.—Boggs v. Chicago Bonding: 
& Surety Co., 207 Ili.App. 621. 

21. Ill.—Boggs v. Chicago Bonding: 
& Surety Co., supra, 

22. Ind.—Chandler v. Morrison, 23 
N.K. 160, 123 Ind. 254. 

23. Fla.—Clifton v. Clifton, 45 So, 
458. 54 Fla. 535. 

Md.—Salisbury v. Black, 6 Harr. & 
J. 293, 14 Am.D. 279. 

24. Va.—Moss v. Moss, 4 Hen. & M. 
293, 14 Va. 293. 

24 C>J. p 643 note 53. 


25. N.C.—Lowery v. Perry, 85 N.C. 
131. 

26. Cal.—Edlund v. Superior Court 
in and for City and County of San 
Francisco, 289 P. 841, 209 Cal. 690 
—In re Hunter's Estate, 278 P. 485, 
99 Cal.App, 191. 

Kan.—Eureka Bldg. & Loan Ass'n v. 
Shultz, 32 P.2d 477, 480, 139 Kan. 
435, quoting- Corpus Juris. 

Mich.—Montgomery’ v. Wayne Cir¬ 
cuit Judge, 279 N.W. 889, 890, 284 
Mich. 430, quoting Corpus Juris. 
Neb.—In re Clarke’s Estate, 264 N. 
W. 174, 175, 130 Neb. 121, quoting 
Corpus Juris. 

N.J.—In re Riley's Estate, 113 A. 

485, 92 N.J.Eq. 567. 

24 C.J. p 508 note 64. 

425 


Not strictly in rem 

Probate proceedings are not strict¬ 
ly in rem, but rather in the nature of 
proceedings m rem, in which interest¬ 
ed persons are afforded an oppor¬ 
tunity to be heard.—Wolff v. Rager, 
30 S.W.2d 1005, 326 Mo. 222. 

27. Ohio.—In re Murphy’s Estate, 29 
Ohio N.P..N.S., 183. 

28. Conn.—Mack's Appeal, 41 A. 
242, 71 Conn. 122. 

24 C.J. p 508 note 65. 

Action at law or in equity for recov¬ 
ery of legacy or distributive share 
see infra § 725. 

Statutory method as exclusive 

(1) The statutory method for se¬ 
curing a partial distribution of a leg¬ 
acy before final settlement is exclu- 
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is by application or petition 29 for an order of dis¬ 
tribution, 30 or for an order directing payment of a 
particular legacy. 31 Although the statutes make the 
civil rules of practice and procedure applicable to 
probate matters, the rules will not be applied as 
strictly in such matters as petitions for distribu¬ 
tion. 32 

While it has been held that a beneficiary may pro¬ 
ceed by rule to show cause, 33 it has also been held 
that, in the absence of express statutory authority, 
a beneficiary may not proceed against the repre¬ 
sentative by rule or summary process, 34 or by ex 
parte application ; 35 and where the statute permits 
summary proceedings under certain circumstances, 
such procedure may not be used where the circum¬ 
stances are not within the statute. 36 

One who is part owner of a note as beneficiary 
under a will has the remedies of compelling the ad¬ 
ministrator to sue, or, where the other owners re¬ 


fuse to join as plaintiffs, of suing in equity mak¬ 
ing them the defendants, bringing the whole con¬ 
troversy before the court in one suit. 37 

Money paid into public treasury . Where, in the 
absence of distributees or legatees, funds of the es¬ 
tate are paid into the public treasury, a legatee or 
distributee may maintain a special proceeding there¬ 
for. 38 

§ 514. Jurisdiction 

Jurisdiction of proceedings for the distribution of a 
decedent’s estate is usually vested in the probate court 
although under certain circumstances a court of equity 
may take jurisdiction. 

Jurisdiction of proceedings for the distribution of 
an estate or for the payment of a legacy or distribu¬ 
tive share is usually conferred by statute on the pro¬ 
bate court or the court exercising probate juris¬ 
diction, 39 within such limits as may be imposed by 


sive.—In re Sullivan’s Estate, 78 P.2d 
132, 51 Ariz. 483. 

(2) Statute providing procedure for 
releasing legacy by filing petition be¬ 
fore county judge stating facts is not 
exclusive.—Sheldon v. Powell, 128 
So. 258, 99 Fla. 782. 

Construction of statutes 

Statutory provision authorizing 
court to require executor to fil£ state¬ 
ment of names of legatees and 
amounts to be paid and property to 
he turned over to each as a prelim¬ 
inary to a suit for a legacy may not 
be used as a means of obtaining a 
construction of the will, where an¬ 
other provision provides* that the 
identity of the legatees and the 
amounts of the legacies and validity 
thereof may be learned by proceed¬ 
ing by petition setting out such ques¬ 
tions and notice to the parties.— 
Thompson v. Clarke, 127 A. 569, 46 R. 
I. 307. 

29. N.Y.—Matter of Moran, 111 N.Y. 
S. 640, 58 Misc. 488, 6 Mills Surr. 
397. 

24 C.J. p 60S note 66. 

30. Conn.—Mack’s Appeal, 41 A. 242, 
71 Conn. 122. 

24 C.J. p 508 note 67. 

31. N.Y.—Matter of Robinson, 141 
N.Y.S. 470, 156 App.Div. 363—Mat¬ 
ter of Underhill, 54 N.Y.S. 967, 35 
App.Div. 434, affirmed 53 N.E. 1133, 
158 N.Y. 721. 

32. Ind.—Gray v. Swerer, 94 N.E. 
725, 47 Ind.App. 384. 

33. legatee 

As right of a legatee is an ex¬ 
isting right by virtue of will, legatee 
is not required to institute an ac¬ 
tion, either in law or in equity, to 
have adjudged the liability of the es¬ 
tate to pay the legacy, but may bring 
rule to show cause why it should not 


be paid.—Packer v. Overton, 203 N. 
W. 307, 200 Iowa 620. 

34. La.—Succession of Esteves, 162 
So. 194, 182 La. 604. 

Pleadings in distribution proceedings 
see infra § 520. 

35. N.Y.—In re Hauselt's Estate, 190 
N.Y.S, 192, 115 Misc. 713. 

Notice of proceedings for distribu¬ 
tion see infra § 519. 

Temporary administrator 

A temporary administrator should 
follow the usual practice in making 
distribution, and file its accounting 
and cite the necessary parties; and 
where twenty one thousand dollars 
has been paid from an estate of thir¬ 
ty one thousand dollars, without pay- 
ment of transfer tax, and there is a 
possibility of an allowance of an un¬ 
paid claim of a creditor of the estate, 
an ex parte application of the tem¬ 
porary administrator to distribute 
the entire balance of the estate will 
be denied.—In re Hauselt’s Estate, 
supra. 

Uniaveatorled property 
A testamentary executor does not 
have the right to apply in his name 
alone, and have an ex parte judg¬ 
ment signed, sending the widow and 
universal legatee into possession of 
uninventoried property, the widow 
and legatee not being made parties, 
the proper course being to apply for 
a supplementary inventory and to 
rule the heirs and legatees into court 
for delivery of the estate.—Succes¬ 
sion of Pizzati, 85 So. 218, 147 La. 
496. 

36. Personalty of limited value 

Under statute authorizing summary 
proceeding for assignment of person¬ 
al property of the estate not exceed¬ 
ing value of fifteen hundred dollars, 
such procedure is not authorized for 
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an assignment of realty.—Minnery v. 
Thompson, 293 P. 231, 146 Okl. 72. 

37. Mich.—Jensen v. Gamble, 157 
N.W. 440, 191 Mich. 233. 

38. N.Y.—Matter of Conway, 5 Dem. 
Surr. 290—24 C.J. p 492 note 77 [a]. 

Requirements of such proceeding 
Pa.—In re Jones’ Estate, 41 Pa.Dist. 
& Co. 405, 34 Luz.Leg.Reg. 445. 

39. Cal.—In re De Barry’s Estate, 
111 P.2d 728, 43 Cal.App.2d 715- 
In re Dobbins’ Estate, 97 P.2d 1051, 
36 Cal.App.2d 536. 

Mo.—State ex rel. Howe v. Hughes, 
123 S.W.2d 105, 343 Mo. 827. 

Okl.—Boyes’ Estate v. Boyes, 87 P.2d 
1102, 184 Okl. 438—Oil Well Supply 
Co. v. Cremin, 287 P. 414, 143 Okl. 
57, 68 A.B.R. 1471. 

Or.—Boise Payette Lumber Co. v. 
National Surety Corporation, 118 P. 
2d 1066. 

Fa.—In re Brandt's Estate, 83 Pa. 
Super. 322—Knoblauch v. Kiesel, 13 
Pa.Dist. & Co. 41—Swavely v. Sei¬ 
del, 33 Berks Co.L.J. 223, 55 York 
Leg.Rec. 43. 

24 C.J. p 510 note 99—15 C.J. p 1011 
note 70. 

Jurisdiction and powers of probate 
courts generally see Courts §§ 298- 
304. 

Jurisdiction of actions to recover leg-* 
aey or distributive share see infra 
§ 725. 

Surrogate’s court 

(1) Under statute, the surrogate’s 
court has all the powers necessary 
for a full disposition of a case in¬ 
volving the distribution of decedent's 
estate.—In re Flint’s Will, 198 N.Y. 
S. 190, 120 Misc. 230, affirmed In re 
Flint’s Ex’r, 200 N.Y.S. 922. 

(2) Only duty of surrogate's court 
is to see that estate’s funds are dis¬ 
tributed in accordance with will.—In 
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the statute conferring jurisdiction. 40 Under some 
constitutions and statutes the probate court has ex¬ 
clusive primary jurisdiction in such proceedings. 41 
The jurisdiction of probate courts to determine par¬ 
ticular matters is considered in § 524 b infra. 

Jurisdiction of equity. Courts of equity have, 
sometimes by reason of statutory regulation, juris¬ 
diction ancillary to that of the probate court, taking 
jurisdiction usually where there are special circum¬ 
stances with respect to which the probate court can¬ 
not take jurisdiction, or cannot give adequate re¬ 


lief, 42 but such courts will not usually take juris¬ 
diction unless the probate court cannot afford ade¬ 
quate relief. 43 

Territorial jurisdiction. Jurisdiction to distribute 
the property of decedent rests in the appropriate 
court of the state or country in which decedent was 
domiciled at his death, and in which the principal 
administration was granted. 44 A court in the exer¬ 
cise of its probate jurisdiction may distribute a fund 
having its legal situs in another jurisdiction; 45 and 


re Sweeney’s Estate, 247 N.Y.S. 542, 
231 App.Div. 260. 

(3) Surrogate’s court has jurisdic¬ 
tion to direct payment of an annuity 
to testator’s widow, an “annuity” be¬ 
ing a legacy payable in stated 
amounts by installments.—Tn re 
Beach’s Estate, 203 N.Y.S. 4i)2, 122 
Misc. 261, Hflirmed 203 N.Y.S. 919, 208 
App.Div. 831. 

Courts of ordinary are courts of 
original, exclusive, and general juris¬ 
diction of distribution of property of 
decedent's estate.—Now York Life 
Ins, Co, v. (iilmore, 157 S.E. 188, 171 
Oa. 894, reversing 149 S.E. 799, 40 
(r«‘i.App, 431, and conformed to 159 
8.15. 288, 43 Oa.App. 442. 

Jurisdiction over beneficiaries 

Under statute defining the probate 
jurisdiction of the county court, that 
court has Jurisdiction over the per¬ 
sons of the beneficiaries named in will 
for the purpose of determining the 
distribution of the estate.—In re 
St pollen’s Estate, 193 N.W. 385, 180 
Wls. 504. 

Representative as guardian of heir 

The purpose of statute concerning 
jurisdiction of probate court to make 
partial or final distributions of es¬ 
tate's of decedents when executor or 
administrator is also guardian of an 
heir or distributee of decedent was 
to change rule that probate court had 
no jurisdiction to make decree of 
final settlement of administration of 
an estate when administrator was 
also guardian of a minor heir and 
distributee of estate and to give such 
Jurisdiction to probate court.—Lane 
v. Lane, 199 So. 870, 240 Ala. 447. 

Contract between heirs 

Court has Jurisdiction over distri¬ 
bution of intestate's estate in proc¬ 
ess of administration, In accordance 
with contract between heirs, since 
contract was “matter relating to the 
settlement of the estate” of deceased 
person, within statute defining court’s 
jurisdiction.—in re Richardson’s Es¬ 
tate, 271 N.W. 66, 228 Wls. 447. 
Street of tmst provision 

Where testator left property in 
trust to P for life, remainder to heirs, 
and P predeceased testator, orphans’ 
court had jurisdiction to distribute 


estate, since construction of the trust 
was not involved.—Brannan v. Ely, 
145 A. 361, 157 Md. 100. 

40. N.Y.—Matter of Hunt, 97 N.Y.S. 
403, 110 App.Div. 533. 

24 C.J. p 510 note 1. 

41. Ark.—Gilleylen v. Hallman, 216 
S.W. 15, 141 Ark. 52. 

Pa.—In re Slagle’s Estate, 7 A.2d 
353, 335 Pa. 552—In re Link’s Es¬ 
tate, 180 A. 1, 319 Pa. 513—In re 
Clark’s Estate, 99 Pa.Super. 490— 
Knoblauch v. Kiesel. 13 Pa.Dist. & 
Co. 41—Swavcly v. Seidel, 33 Berks 
Co.L.J. 223, 55 York Leg.Rec. 43. 
24 C.J. p 511 note 2. 

Agreement compromising will contest 
Where parties entered an agree¬ 
ment compromising a will contest, 
to which the creditors were not par¬ 
ties, and the parties knew the cred¬ 
itors were proving up their demands 
in the probate court, there was no 
attempt by the parties to remove the 
administration of the estate out of 
the probate court-—Byrkott v. Jo¬ 
sephs, 233 S.W. 933, 149 Ark. 669. 

42. N.J.—In re Riley’s Estate, 113 
A. 485, 92 N.J.Eq. 567. 

24 C.J. p 511 note 5. 

Jurisdiction of equity: 

Over administration of estates gen¬ 
erally see Equity § 61. 

To compel payment of legacy or 
distributive share see infra § 
725. 

Refusal of probate court to order dis¬ 
tribution 

If orphans’ court declines to make 
decree of distribution of trust prop¬ 
erty for want of jurisdiction, court of 
chancery may entertain bill for de¬ 
cree without putting parties to ne¬ 
cessity of appeal.—Zellcy v. Zelley, 
136 A. 738, 101 N.J.Eq. 37. 

Directions to executor as to fund 
retained 

Under statute the court of equity 
or the orphans' court has jurisdiction 
to give directions to the executor 
where by the terms of the will it is 
necessary for the executor to retain 
the personal property of the estate 
and to pay it out at some distant 
period or on a contingency.—Smith v. 
Michael, 77 A. 282, 113 Md. 10. 
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Trusts 

(1) Courts of equity have jurisdic¬ 
tion where matters relating to trusts, 
even though created by will, are in¬ 
volved. 

Ala.—Crenshaw v. Crenshaw, 28 So. 
396, 127 Ala. 208. 

Miss.—Wade v. American Coloniza¬ 
tion Soc., 15 Miss. 663, 7 Sm. & M. 
663, 45 Am.D. 324. 

(2) The probate court can exer¬ 
cise no jurisdiction unless the du¬ 
ties of executor and of trustee can 
be separated, in which case the pro¬ 
bate court may exercise jurisdiction 
over the executor in his duties as ex¬ 
ecutor.—Creamer v. Holbrook, ]1 So. 
830, 99 Ala. 52—Hinson v. William¬ 
son, 74 Ala. 180—Pinney v. Werborn, 
72 Ala. 58. 

43. Ala.—Harland v. Person, 9 So. 
379, 93 Ala. 273. 

24 C.J. p 511 note 6. 

44. N.J.—Hutton v. Hutton, 2 A. 280, 
40 N.J.Eq. 461. 

24 C.J. p 512 note 8. 

Exclusive jurisdiction 

As between different courts of pro¬ 
bate the court in which administra¬ 
tion was granted has exclusive ju¬ 
risdiction to decree distribution.— 
Foster v. Wilber, 1 Paige, N.Y., 537 
—24 C.J. p 512 note 9. 

County of domicile 

(1) The probate court of the coun¬ 
ty in which decedent was domiciled 
was the proper tribunal to determine 
distribution.—White v. Berardina, 75 
Pa.Super. 346. 

(2) This is so even though the ad¬ 
ministrator left the county.—Laws v. 
Wheeler, 284 S.W. 775, 171 Ark. 514, 
Legacy or share paid into state treas¬ 
ury 

Under statute jurisdiction to de¬ 
termine the right to a legacy or dis¬ 
tributive share which has been paid 
into the state treasury because the 
person entitled thereto was unknown, 
is in the supreme court or the sur¬ 
rogate’s court having jurisdiction of 
the settlement of the estate.—Kin- 
neally v. People, 90 N.Y.S. 587, 98 
App.Div. 192. 

45. Nev.—In re Forney’s Estate, 194 
P. 831, 44 Nev. 279. 
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in doing so the law of the domicile of decedent gov¬ 
erns. 46 

Duration and termination of jurisdiction. The ju¬ 
risdiction of the court, once it attaches, continues 
until distribution is ordered; 47 but the jurisdiction 
of the court does not continue after the decree of 
distribution, 48 or final settlement. 49 Where the pro¬ 
bate court properly undertakes distribution of an es¬ 
tate pursuant to a petition, it has jurisdiction to 
grant a supplemental petition. 50 

Proceeds of action for wrongful death. In some 
jurisdictions the proceeds of an action for the 
wrongful death of decedent are not assets of the 
estate, see supra § 102, and the probate court is 
without jurisdiction to order the distribution of the 
amount recovered. 51 

Presumption of jurisdiction. Where the court has 
general jurisdiction of the subject matter, juris¬ 
diction of a particular case will be presumed to ex¬ 


34 C.J.S. 

ist, where no facts depriving the court of jurisdic¬ 
tion appear. 52 

§ 515. Who May Institute Proceedings and 
Conditions Precedent 

a. In general 

b. Conditions precedent 

a. In General 

Any person beneficially interested In the estate has 
the right to institute proceedings for distribution, al¬ 
though an assignee of such a person is not entitled to do 
so in the absence of statute. The representative should 
apply for distribution where a balance remains after 
claims have been filed. 

Any person beneficially interested in the estate in 
the hands of the representative, such as a legatee or 
distributee, or an heir or devisee where the repre¬ 
sentative has the duty of distributing realty or the 
proceeds thereof, has the right to institute proceed¬ 
ings for distribution. 53 A widow is entitled to com- 
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46. Nev.—In re Forney’s Estate, su¬ 
pra. 

47. Or.—U. S. Nat. Bank of Portland 
v. Rawson, 43 P.2d 184, 150 Or. 358. 

Termination of jurisdiction of special 
judge 

Probate court’s jurisdiction over 
application for distribution of dece¬ 
dent’s estate did not cease with ter¬ 
mination of jurisdiction of special 
judge.—State ex rel. Gott v. Fidelity 
& Deposit Co. of Baltimore, Md., 298 
S.W. 83, 317 Mo. 1078. 

Effect of acts of executor 

Where a court of equity has prop¬ 
erly taken jurisdiction, such juris¬ 
diction will not be affected by the act 
of the executors in restating their 
account; nor will it be affected by 
an offer by the executors to turn 
over to the devisee all that she could 
claim under the will, where such 
share was not yet due under the will, 
since she cannot be required to ac¬ 
cept it before it is due.—Smith v. 
Michael, 77 A. 282, 113 Md. 10. 

43. Ohio.—McLaughlin v. McLaugh¬ 
lin, 4 Ohio St. 508, 64 Am.D. 603. 
24 C.J. p 511 note 5 [d]. 

Adjudication, of property 

Under Washington law, superior 
court sitting in probate has no con¬ 
tinuing jurisdiction to adjudicate 
property of estate after it is de¬ 
creed in decree of distribution.—Sun¬ 
shine Mining Co. v. Treinies, D.C. 
Idaho, 19 F.Supp. 587, affirmed, C. 
C.A., Treinies v. Sunshine Mining Co., 
99 F.2d 651, certiorari granted 59 S. 
Ct. 489, 306 U.S. 624, 83 L.Ed. 1029, 
affirmed 60 S.Ct. 44, 308 U.S. 66 r 84 
L.Ed. $5„ rehearing denied 60 S.Ct. 
464, 309 U.S. 693, 84 L.Ed. 1034. 

49. R.I.—Clarke v. Town of East 
Providence, 116 A. 2, 44 RL 142. 


50. Petition by sole heir 

Where will provided for distribu¬ 
tion of testatrix’ property in accord¬ 
ance with separate memorandum 
having no binding testamentary force, 
but sole heir petitioned for distribu¬ 
tion of estate in accordance with 
memorandum, heir’s supplemental pe¬ 
tition filed after partial distribution 
of estate, seeking entire balance 
thereof, was within jurisdiction of 
probate court.—Mathews v. Drew, 172 
A. 638, 106 Vt. 245. 

51. N.J.—Capraro v. Propate, 13 A. 
2d 318, 127 N.J.Eq. 419, reversing 
8 A.2d 52, 126 N.J.Eq. 67. 

Jurisdiction of district court 

(1) Jurisdiction rests in the dis¬ 
trict court rather than in the pro¬ 
bate court.—Mayer v. Mayer, 119 N. 
W. 217, 106 Minn. 484. 

(2) District court has jurisdiction 
of distribution of fund where the 
death action is settled by stipulation, 
the commencement of an action not 
being essential to give the court ju¬ 
risdiction.—State v. District Court, 
Ramsey County, 131 N.W. 381, 114 
Minn. 364. 

52. Ind.—Chapell v. Shuee, 20 N.E. 
417, 117 Ind. 481. 

24 C.J. p 512 note 11. 

53. Mo.—Flynn v. Stoutimore, App., 
226 S.W. 591. 

N.J.—In re Bradford's Estate, 16 A. 

2d 268, 128 N.J.Eq. 372. 

Tex.—Alexander v. Berkman, Civ. 

App., 3 S.W.2d 864, error refused. 

24 C.J. p 507 note 52. 

Parties to proceeding for distribution 
see infra § 519. 

Foreign, consular officers 

(1) Under treaty with Poland au¬ 
thorizing consular officer to appear, 
in all matters concerning administra¬ 
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tion and distribution of decedent’s es¬ 
tate under jurisdiction of local au¬ 
thorities, for nonresident heirs or leg¬ 
atees with same effect as if he held 
their “power of attorney” to repre¬ 
sent them, consular officer has same 
powers as ordinary agent appointed 
by his nationals in all matters con¬ 
cerning administration and distribu¬ 
tion of the estate.—In re Katz’ Es¬ 
tate, 274 N.T.S. 202, 152 Misc. 757. 

(2) Under treaty with Roumania 
chancellor of roval Roumanian coun- 
sulate may petition for appointment 
of auditor to make distribution of 
Roumanian decedent’s estate.—Bla- 
ga’s Estate, 12 Pa.Dist. & Co. 222. 

Testamentary trusts 

(1) A testamentary trustee has 
standing to petition for distribution 
of estate by executrix of noninterven¬ 
tion will, since trustee is legal lega¬ 
tee and devisee and has definite ob¬ 
ligations to remaindermen beneficia¬ 
ries.—In re Johnson’s Estate, 73 P. 
2d 755, 192 Wash. 439. 

(2) Beneficiary of testamentary 
trust had right to move probate court 
for distribution of fund to trustee.— 
In re McGirl’s Estate, 13 P.2d 746, 
125 Cal.App. 310. 

(3) 24 C.J. p 507 note 52 [h]. 
Preferred legatee 

Where estate’s assets consisted of 
obligations that had been matured 
for more than three years, and value 
thereof was depreciated but would 
suffice to pay all preferred legacies, 
preferred legatee could compel suffi¬ 
cient liquidation of such assets to pay 
her share, notwithstanding possibil¬ 
ity that assets would increase in val¬ 
ue by further deferring payment, so 
as to increase the value of the re¬ 
siduary legatees’, shares.—In re Des- 
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pel distribution of her deceased husband’s estate in 
all respects like a distributee, 54 and a petition for 
distribution may also be filed by a widower who has 
elected to take against his wife’s will. 55 

Assignees of persons beneficially interested. Ex¬ 
cept where the right is given by statute, 56 an as¬ 
signee or purchaser of a legacy or distributive share 
cannot file an original petition for the distribution 
of the estate, or the payment of such legacy or 
share, 57 for the reason that an assignment or pledge 
of a distributive share is not enforceable by a pro¬ 
bate court. 58 However, in a case where the only 
assets belonging to the estate of a deceased wife 
were the proceeds of the sale of certain timber, it 
was held that the assignee of the husband, who was 
entitled to a share thereof, could maintain a bill for 
the distribution of the fund in the hands of the ad¬ 
ministrator. 5 ** 

Personal representative. The personal represen¬ 
tative should apply for a final distribution when the 
time for presenting claims has expired and he has 
filed his report showing a balance in his hands for 
distribution ; 60 but he is not entitled to petition for 
a partial distribution under a statute allowing a leg¬ 
atee or distributee to do so ; 61 nor has he a right to 
apply for a division of lands devised, 62 unless the 
will invests him with powers and duties with respect 
to land which he would not ordinarily have. 63 

Loss of right. The right to seek an order of dis¬ 
tribution may be lost by abandonment. 64 


b. Conditions Precedent 

The execution of a refunding bond ordinarily is not 
a condition precedent to the filing of a bill for distribu¬ 
tion of a decedent’s estate. 

Although a refunding bond may be required be¬ 
fore distribution is made, as appears supra § 490, the 
execution of such a bond is not necessary to entitle 
one to maintain a bill to compel distribution, 65 nor, 
as shown infra § 520, is it necessary to file such a 
bond with the petition. It has, however, been held 
that an offer to give a refunding bond is necessary, 
where it is not averred and proved that the estate 
has been settled or that there will remain a balance 
after settlement. 66 

In the absence of a statutory requirement, the ap¬ 
pointment of a guardian ad litem for an infant heir 
is not a prerequisite to an order of distribution. 67 
Under a statute providing that a person entitled un¬ 
der a will to the payment of money or the delivery 
of property by a testamentary trustee may institute 
a proceeding for his share, the proceeding cannot be 
maintained until the will has been construed and the 
right of claimant has been judicially determined. 68 

§ 516. Time for Proceeding 

A proceeding for the distribution of a decedent’s es¬ 
tate should not be commenced either prematurely or 
after the time limited by statute. 

A proceeding for distribution of a decedent’s es¬ 
tate should not be commenced prematurely. 69 


mnml's Will, 300 N.Y.S. 36, 164 Misc. 
050. 

Effect of claims against legatee 

The fact that creditors of the lega¬ 
tee have claims against him will not 
affect the legatee’s right to distribu¬ 
tion, since the claims of such credi¬ 
tors cannot he determined in the dis¬ 
tribution proceeding.—In re Gillis’ 
Estate, Mo.App,. 33 S.W.2d 973. 

Deoeased legato e’s administrator 

Administrator of estate of married 
woman, residing at death in state un¬ 
der laws of which her personalty de¬ 
scended to husband, could not sue 
for collection of legacy to her.—Pat¬ 
terson v. Weaver, 114 So. 301, 216 
Ala. 686. 

Tinder civil law the heirs can in¬ 
stitute proceedings for distribution 
or partition of the estate where the 
parties cannot agree on a division. 
La.—Maguire v. Fluker, 36 So, 231, 
112 La. 76, 101—Cameron v. Lane, 
36 La.Ann. 716. 722. 

Puerto Kieo.—Lebarthe v. Neuman, 
23 Puerto Rico 640, 642—Ex parte 
Falu, 20 Puerto Rico 488. 

84. Miss.—Grant v. Spann, 33 Miss. 
184. 

24 CJ. p 607 note 53. 


55. Mass.—McGrath v. Quinn, 105 
N.E. 555, 218 Mass. 27. 

56. Cal.—In re Pierce's Estate, 81 
F.2d 1037, 28 Cal.App.2d 8. 

N.J.—In re McGaw, 101 A. 421, 88 
N.J.Eq. 288. 

Determination of rights of assignees 
in proceeding for distribution see 
infra § 524 b. 

57. N.Y.—-Matter of Wood, 76 N.Y. 
S. 967, 38 Misc, 64, 3 Mills Surr. 
94. 

24 C.J. p 607 note 56. 

58. Mass,—Coram v. Davis, 95 N.E. 
298, 209 Mass. 229. 

59. Miss.—McIntosh v. Rutland, 41 
So. 372, 88 Miss. 718. 

60. Cal.—In re Ross, 182 P. 755, 180 
Cal. 643, 

24 C.J, p 507 note 60. 

Effect of adverse claim 

Application filed in probate court, 
asserting right to decedent’s entire 
estate as surviving partner required 
no action by administratrix before 
petitioning for distribution.—In re 
King's Estate, 248 P. 519, 199 Cal. 
113. 

61. Mont.—In re Fratt's Estate, 199 
P. 711, 60 Mont. 526. 

24 C.J. p 508 note 61. 
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62. Miss.—Temple v. Hammock, 52 
Miss. 360. 

63. Tex.—Shiner v. Shiner, 38 S.W. 
1126, 90 Tex. 414. 

64. Acceptance of different order 
Where distributee sought an order 

of distribution from the orphans’ 
court but accepted an order to com¬ 
pel administratrix to "file” a decree 
of distribution, which did not exist, 
the distributee was regarded as hav¬ 
ing "abandoned” right to seek ordei 
of distribution.—In re Bradford’s Es¬ 
tate, 16 A.3d 268, 128 N.J.Eq. 372. 

65. Ky.—Kavanaugh v. Thacker, 2 
Dana 137. 

24 C.J. p 508 note 74. 

66. Cal.—Sparks v. De la Guerra, 14 
Cal. 108. 

24 C.J. p 508 note 76. 

67. Mich.—Calhoun v. Cracknell, 168 
N.W. 547, 202 Mich, 430. 

68. N.Y.—In re AppeU's Estate, 192 
N.Y.S. 139, 199 App.Div. 585. 

69. N.J,—Nagle v. Conrad, 81 A. 841, 
79 N.J.Eq. 124, affirmed 86 A. 1103 f 
87 A. 1119, 80 N.J.Eq. 262. 

Dismissal of petition filed prema¬ 
turely see infra 9 524 c. 

Time for distribution see supra & 
487. 
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Limitations. In some jurisdictions it has been 
held that the statute of limitations cannot be urged 
to defeat an application for distribution, since the 
obligation of the estate to pay the legacy continues 
until final settlement or the entry of an order to 
pay. 70 However, in other jurisdictions such a pro¬ 
ceeding may be barred, depending in each case on 
the particular statute and the particular facts. 71 By 
analogy to the statute of limitations a proceeding in 
the probate court to compel the payment of a leg¬ 
acy or distributive share should be instituted within 
the time in which suits of the same character are 
required to be commenced in courts of common law 
or of equity, 72 and it has been held that in such 
cases the statute begins to run at the time of final 
settlement of the representative’s account, 73 or of 
the order of court directing distribution. 74 

Laches. It has been held that laches will not de¬ 
feat a proceeding for distribution of the assets of 


the estate unless the delay is such as to place the 
representative at a disadvantage which would make 
it inequitable to allow the proceeding; 75 and laches 
has been held no defense to the claim of a distrib¬ 
utee of an estate, under an award by the orphans’ 
court against an administrator, who has wrongfully 
paid claimant’s share to a person having no au¬ 
thority to receive it. 76 In a case where testator’s 
daughter made demand on the executor within a 
reasonable time for the payment of an annuity due 
under the will, and he declined payment, assuring 
her that a delay in settling the estate was not only 
unavoidable, but beneficial to all parties interested, 
her claim was not barred by laches because she took 
no legal steps to collect it for about twenty-seven 
years after probate, the estate having been in the 
meantime under the control of the court, and the 
available property not more than enough to pay the 
estate’s debts. 77 However, a petition requiring the 


Prior to time for distribution. 

Court of chancery will not give di¬ 
rections concerning- the distribution 
of a testamentary fund until the 
time for distribution arrives.—Nagle 
v. Conrad, supra. 

After one year from grant of letters 
Under statute legatee or distribu¬ 
tee has the right to institute a pro¬ 
ceeding for distribution of the es¬ 
tate at any time after the expiration 
of one year from the grant of letters 
to the representative.—Alexander v. 
Berkman, Tex.Civ.App., 3 S.W.2d 864, 
error refused—24 C.J. p 508 note 79 
[a]. 

Same time as accounting 

Under statute a petition for dis¬ 
tribution and accounting by the rep¬ 
resentative may be filed at the same 
time.—In re Fulton's Estate, 205 P. 
681, 188 Cal. 489. 

70. Iowa.—Packer v. Overton, 203 
N.W. 307, 200 Iowa 620. 

71. N.Y.—Matter of Post, 64 N.Y. 
S. 369, 30 Misc. 551, 1 Mills Surr. 
479. 

Relatives of intestate 

Statute debarring relatives and per¬ 
sons concerned in the estate of any 
intestate, who do not lay legal claim 
to their respective shares of the per¬ 
sonal estate within seven years of 
the decease of the intestate, does not 
apply to the intestate's real estate, 
applies only to relatives and not to 
creditors, and has for its object the 
protection of administrators in the 
event of a bon# fide distribution of 
the personal afc»ets of deceased with¬ 
out notice or knowledge of the exist¬ 
ence of next of kin entitled to partic¬ 
ipate in this distribution of the es¬ 
tate.—In re Vogest’s Estate, 31 Pa. 
Dist. & Co. 169. 

Particular limitation applicable 
Where bequests of a fund are not 


payable until the death of a life ten¬ 
ant, who is custodian of the fund, 
and a proceeding is begun within a 
year after his death to compel his 
administrator to account for and pay 
over the same to the administratrix 
de bonis non with the will annexed 
oPthe original testator, such proceed¬ 
ing is not barred in six years after 
the original executor could have been 
made to account to the legatees; 
but the limitation applicable to such 
a proceeding is ten years from the 
appointment of an administrator of 
the custodian's estate, and the ap¬ 
pointment of the petitioner as ad¬ 
ministratrix.—Matter of Post, 64 N. 
Y.S. 369, 30 Misc. 551, 1 Mills Surr. 
479. 

When period begins to run 

As against a proceeding by subse¬ 
quently discovered heirs to obtain an 
order for the payment to them of 
moneys paid into the state treasury 
by the administrator under an order 
of the probate court because there 
were no known heirs, limitation be¬ 
gins to run only from the date of 
publication by the administrator of 
the special notice required by stat¬ 
ute to be given to unknown heirs.— 
In re Bomino, 83 Mo. 433. 

Justifiable delay 

Where the settlement of the es¬ 
tate of a testator is justifiably de¬ 
layed through a number of years, 
owing to the nature of the property 
and liabilities of the testator, limi¬ 
tation does not run against the claims 
of residuary legatees to their respec¬ 
tive shares during the time of such 
delay.—Lovewell v. Schoolfield, Tenn., 
217 F. 689, 133 C.C.A. 449. 
legatee not named in will 

Where, on the final settlement of 
the account of an executor, one who 
claimed that he was the legatee in¬ 
tended in a certain legacy in the will 
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appeared and claimed the legacy, a 
contention by the executor that lim¬ 
itations had run against claimant, be¬ 
cause he could not be considered as 
named in the will owing to the fact 
that it would require extrinsic evi¬ 
dence to enable the court to recog¬ 
nize him as the legatee, was of no 
avail.—Reformed Presb. Church v. 
McMillan, 72 P. 502, 31 Wash. 643 
—24 C.J. p 509 note 91. 

Setting off realty 

Under statute authorizing probate 
court on petition filed within one 
year after decease of intestate spouse 
dying without issue to set off to 
widow or husband in fee realty of 
deceased spouse, legislative intent 
was to quiet title to realty of such 
decedents, but if no petition is filed 
during year, court is without juris¬ 
diction to entertain petition there¬ 
after, and decree based on petition 
filed thereafter is void and not mere¬ 
ly voidable.—Harrop v. Tillinghast, 
195 A. 226, 59 R.I. 255. 

72. Ala.—McCartney v. Bone, 40 
Ala. 533. 

24 C.J. p 509 note 85. 

73. N.Y.—Koenig v. Wagener, 111 N. 
Y.S. 116, 126 App.Div. 772. 

24 C.J. p 509 note 86. 

74. N.Y.—Matter of Gall, 59 N.Y. 
S. 254, 42 App.Div. 255. 

Va.—Smith v. Moore, 46 S.E. 326, 
102 Va. 260. 

75. N.Y.—In re Mildenberger's Es¬ 
tate, 17 N.Y.S.2d 79, 173 Misc. 64, 
affirmed 21 N.Y.S.2d 512, 259 App. 
Div. 1008, appeal denied 23 N.Y.S. 
2d 203. 260 App.Div. 848. 

76. Pa.—Bears' Estate, 9 Pa.Super. 
492, 43 Wkly.N.C. 469. 

24 C.J. p 509 note 93. 

77. Va.—Willcox v. Willcox, 56 S. 
E. 588, 106 Va. 626. 
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executor to show cause why he should not pay a 
legacy may be held to be barred for laches. 78 In 
any event, laches cannot be urged by one who per¬ 
mitted the delay; 79 and an application for distri¬ 
bution will not be barred by laches where all the 
parties permitted matters to remain in statu quo. 80 

§ 517. Right to Object to Distribution 

Only those persons who have an interest in the es¬ 
tate of the decedent which may be adversely affected are 
entitled to object to distribution. 

Only those persons who have an interest in the 
estate of decedent which may be adversely affected 
are entitled to oppose a petition for distribution. 81 
It is the duty of a representative to object to the 
distribution of an estate until ample provision is 
made for the known debts against the estate. 82 

Right to delay distribution. An adverse claimant 
who failed to institute an action to determine his 
claim junior to the time for distribution of the es¬ 
tate is not entitled to have distribution delayed. 83 

§ 518. Defenses 

Where the legatees or distributees petition for the 
distribution of a decedent's estate, the personal repre¬ 
sentative may not set up his own irregularities. 

Where the legatees or distributees petition for the 
distribution of decedent’s estate, the personal rep¬ 
resentative cannot set up his own irregularities as a 
defense to the proceeding. 84 On the trial of the 


claim of an assignee of the widow for her distrib¬ 
utive share in the estate, the administrator cannot 
attack the validity of the assignment. 85 The fact 
that a will makes the distribution of the income a 
duty of the executors does not, where such distri¬ 
bution is mandatory, unless all executors and trus¬ 
tees concur in deferring it, preclude the probate 
court from ordering the’ distribution by a collector 
acting as administrator pending the probate of the 
will. 80 

§ 519. Parties, Process or Notice, and Ap¬ 
pearance 

a. Parties 

b. Process or notice 

c. Appearance 

a. Parties 

Necessary parties must be brought before the court 
in a proceeding for the distribution of a decedent's estate, 
including the personal representative and beneficiaries of 
the estate. 

A valid order can be entered in a proceeding for 
the distribution of a decedent’s estate only when 
all necessary parties are before the court, 87 the nec¬ 
essary parties including, in general, the personal rep¬ 
resentatives of decedent, 88 the legatees or distribu¬ 
tees, 89 or their personal representatives, 90 and all 
other persons interested in the distribution and as 
to whom the representative will not be protected, if 
a decree is rendered without their being made par- 


78. After twenty-two years 

Pa..—In rt» Huberts’ Estate, 175 A. 
•186, 316 Pa. 470. 

79. Utah.—In re Reiser’s Estate, 195 
V. 317, 57 Utah 434. 

80. Iowa.—Packer v. Overton, 203 
N.W. 307, 20ft Iowa 620. 

81. I’ll. —In re Chapman’s Estate, 87 
Pa.Super, 333. 

Interest held insufficient 

(1) Opposition of bank, which 
fonred it might be sued as debtor, 
to petition for distribution of estate, 
wan properly stricken, since bank 
was not an heir of decedent or credi¬ 
tor of estate and had no lien on or 
interest in property of estate, and 
since decree of distribution could 
not affect any rights of hank, where 
probate court merely determined, as 
between those claiming as heirs, their 
respective relationships and rights.— 
In re Klehltaro Miyagishima's Es¬ 
tate, 45 I\2d 822, 7 Cal.App.2d 343. 

(2) One who claims that the es¬ 
tate was held by decedent in trust 
for claimant and others, and claims 
under the trust a definite portion of 
the estate, and makes no claim that 
decedent confused the trust funds 
with his individual funds so as to 
render them not susceptible of iden¬ 


tification, is not a creditor of the es¬ 
tate in such sense as to be entitled 
to object to distribution.—In rc Uu- 
tard, 81 I*. 519, 147 Cal. 253—24 C. 
J. p 515 note 41. 

(3) Where, on petition for the dis¬ 
tribution of an estate, the court 
found on sufficient evidence that ob¬ 
jector had no interest in the estate, 
he had no standing to object that 
the findings did not authorize the 
distribution of the estate to the ex¬ 
ecutors as trustees, etc.—In re Walk¬ 
er, 82 1\ 770, 148 Cal. 162. 

82. Wash.—In re Maher's Estate, 

79 r.2d 9S4, 195 Wash. 12C, 117 

A.L.R. 91. 

83. Cal.—In re King’s Estate, 248 P. 

519, 199 Cal. 113. 

84. Blending of estates 

Where an administrator files an I 
account in which he blends the es¬ 
tate of his own intestate with the 
estate of a decedent of whom his 
intestate was executor, and the ac¬ 
count shows a balance in his hands 
for distribution, and no objection is 
made to the account or to the irregu¬ 
lar blending of the two estates, the 
administrator cannot set up his own 
irregularity, when the distributees 
seek to enforce the payment of the 
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money which the administrator has 
acknowledged that he received.— 
Gross' Estate, 36 Pa.Super. 54. 

85. N.Y.—Matter of Farley, 155 N. 
Y.S. 63, 91 Misc. 185. 

86. D.C.—Hutchins v. Hutchins, 41 
App.D.C. 122. 

87. La.—Succession of Toombs, 118 
So. 488, 167 La. 21. 

88. Ala.—Awbrey v. Estes, 112 So. 
529, 216 Ala. 66. 

Tenn.—Sadler v. Mitchell, 36 R.W.2d 
891, 892, 162 Tenn. 363, citing Cor¬ 
pus Juris. 

24 C.J. p 513 note 25. 

Ancillary proceeding; adverse Inter¬ 
est 

Under statute an administrator is 
not a necessary party to an ancillary 
proceeding, where he has an adverse 
interest, and an administrator ad 
litem has been appointed.—Cannon v. 
Birmingham Trust & Savings Co., 
102 So. 453, 212 Ala. 316. 

89. Ark.—Neal v. Robertson, 17 S.W. 
587, 55 Ark. 79. 

24 C.J. p 513 note 26. 

90. Ala.—McMullen v. Brazelton, 1 
So, 778, 81 Ala. 442. 

24 C.J. p 514 note 27. 
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ties. 91 Persons who have no interest which can be 
affected by the outcome of the proceeding are not 
necessary parties. 92 

All or several of the legatees and distributees may 
join in a petition for distribution or partial distri¬ 
bution. 93 

Disability of distributees . If any of the distrib¬ 
utees are infants they may be represented by their 
general guardian ; 94 but in case there is no compe¬ 
tent general guardian, or he fails to attend after 
notice, a guardian ad litem should be appointed to 
represent them. 95 An incompetent distributee for 
whom no guardian has been appointed cannot pe¬ 
tition by attorney for distribution. 96 A petition for 
the distributive share of a married woman must be 
presented in the joint names of such married wo¬ 
man and her husband, and not in the name of the 
husband alone. 97 

Intervention. Persons claiming through decedent, 


as creditor, legatee, or distributee may be permitted 
to intervene in the hearing of a petition for distri¬ 
bution, 98 by filing some pleading or statement as to 
the grounds on which they claim a right to be 
heard. 99 An assignee or purchaser of a legacy or 
distributive share has also been held to be entitled 
to come in by petition on final distribution and claim 
the assignor's legacy or share; 1 but purchasers of 
land of a devisee pending administration are not en¬ 
titled to intervene in an application by the adminis¬ 
trator to distribute the funds in his hands, the in¬ 
terests of such purchasers being subject to the ad¬ 
ministration. 2 

b. Process or Notice 

Notice of the proceedings for distribution of a de¬ 
cedent’s estate must be given, as required by statute, 
to the personal representative, beneficiaries, and other In- 
terested persons, except where notice is waived. 

In order to warrant an order for distribution of 
a decedent’s estate, notice of the proceedings there¬ 
for must be given, as prescribed by statute 3 or by 


91. N.J.—O'Donnell v. McCann, 75 
A. 999, 77 N.J.Eq. 188. 

24 C.J. p 514 note 28. 

Proceeding* to set aside settlement 
Where widow was administratrix 
of estate, and she entered into fam¬ 
ily settlement with her daughters 
in order to avoid being compelled to 
distribute and account for the es¬ 
tate, in a proceeding to set aside 
such settlement, and avoid the ef¬ 
fects thereof, because of fraud as 
against one of the daughters, the 
widow’s estate, and her children by 
the second marriage were necessary 
parties defendant.—Garzot v. Rios De 
Rubio, Puerto Rico, 28 S.Ct. 548, 
209 U.S. 283, 52 L.Ed. 794. 

92. N.J.—Caruso v. Caruso, 141 A. 
16, 102 N.J.Eq. 393, reversed on oth¬ 
er grounds 148 A. 882, 106 N.J.Eq. 
130. 

Party contracting with, decedent 
Corporation under contract to pay 
singer for making phonograph rec¬ 
ords had no interest in distribution of 
fund to his heirs.—Caruso v. Caruso, 
supra. 

Creditors of beneficiaries 

(1) Attachment and judgment lien 
creditors of heir or legatee are not 
entitled to distribution in probate 
proceeding, but may urge claims in 
separate suits.—McGee v. Allen, 60 
P.2d 1026, 7 Cal.2d 468. 

(2) However, it has been held that 
a judgment creditor of an heir may 
appear to show that distribution to 
an assignee of the heir was unauthor¬ 
ized.—In re Miles’ Estate, 223 P. 337, 
63 Utah 144. 

Only persons of nearest degree of 
kinship to decedent are entitled to 
participate in probate proceedings 


or distribution of estate.—In re 
Wood's Estate, 261 N.Y.S. 790, 146 
Misc. 275. 

93. Cal.—In re Crocker, 38 P. 954, 
105 Cal. 368. 

Pa.—Baker's Appeal, 1 59 Pa. 313. 

Representatives and beneficiaries 
of deceased devisees may also join. 
—In re Allen's Estate, 216 N.W. 446, 
240 Mich. 661. 

94. Miss.—Gammage v. Noble, 24 
Miss. 150. 

24 C.J. p 514 note 29. 

96. Miss.—Con will v. Conwill, 61 
Miss. 202. 

24 C.J. p 514 note 30. 

Natural guardian 

Probate court had no authority to 
authorize executor to transfer note 
and trust deed to natural guardian 
in payment of legacy to minor child, 
for whom no guardian or guardian 
ad htem appeared at hearing.—Irwin 
v. Keokuk Sav. Bank & Trust Co., 
255 N.W. 671, 218 Iowa 477. 

96. Mont.—In re Davis, 71 F. 757, 
27 Mont. 490. 

Persons entitled to petition for dis¬ 
tribution see supra § 515. 

97. Ala.—Smith v. Hopper, 20 Ala. 
245. 

N.Y.—Westervelt v. Gregg, 1 Barb.Ch. 
469. 

98. Pa.—In re Kern’s Estate, 5 Pa. 
Dist. 117, 17 Fa.Co. 437. 

24 C.J. p 514 note 34. 

Notice of intervention 

Intervener in probate proceedings 
need not give notice to all parties in¬ 
terested in fund, where leave of court 
was for hearing and notice to ad¬ 
ministrator.—Awbrey v. Estes, 112 
So. 529, 216 Ala. 66. 
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99. Cal.—In re Crook, 58 P. 89, 125 
Cal. 459. 

Application to remove representative 
distinguished 

Ala.—Awbrey v. Estes, 112 So. 529, 
216 Ala. 66. 

1. Cal.—In re Burton, 29 P. 36, 93 
Cal. 459. 

Md.—Balch v. Zentmeyer, 11 Gill & 
J. 267. 

24 C.J. p 515 note 36. 

Determination of rights of assignees 
in proceeding for distribution see 
infra § 524 b. 

2. Tex.—Hallam v. Moore, Civ.App., 
126 S.W. 908. 

3. Mo.—State ex rel. Aufderheide v. 
Stolte, App., 1 S.W.2d 209. 

Okl.—In re Porter's Estate, 83 P.2d 
541, 183 Okl. 511. 

24 C.J. p 512 note 13. 

Notice as conferring jurisdiction 
Jurisdiction of the probate court 
to distribute decedent's estate is es¬ 
tablished when the notice required 
by statute has been given. 

Cal.—Lilienkamp v. Superior Court 
’ of Los Angeles County, 93 P.2d 
1008, 14 Cal. 2d 293, superseding, 
App., 85 P.2d 577—In re Hunter’s 
Estate, 278 P. 485, 99 Cal.App. 191. 
N.Y.—In re Schach’s Will, 254 N.Y. 
S. 707, 142 Misc. 436. 

Statute failing to require notice 
is invalid.—Wilmington Trust Co. v. 
Baldwin, 195 A. 287, 8 W.W.Harr., 
Del., 595. 

Manner of giving notice 

(1) Notice may be actual or con¬ 
structive.—Hoppin v. Lang, 241 P. 
636, 74 Mont. 558. 

(2) Personal service is not essen¬ 
tial and notice by publication is suf¬ 
ficient. 
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the court, 4 to the personal representative, 5 and all 
distributees, legatees, or other persons interested in 
the distribution, 6 except where those persons ordi¬ 
narily entitled to notice waive the requirement by 
making the application, 7 or by appearing in the pro¬ 
ceeding for distribution. 8 Removal of the represen - 
tative after notice has been given and the appoint¬ 
ment of another in his place does not destroy the ei- 
ficacy of the notice. 9 

The effect of giving the statutory notice is to 


charge all the world with notice of the proceed¬ 
ings. 10 

Notice of other proceedings as sufficient. Notice 
of settlement of accounts is not, according to some 
authorities, sufficient to support a decree of dis¬ 
tribution, but actual notice of the application for 
such decree must be given to the parties interest¬ 
ed. 11 It has also been held that in order for a de¬ 
cree of distribution to be binding on persons claim¬ 
ing a share in such distribution as heirs, or other- 


Cal.—Lilienkamp v. Superior Court of 
Los Angelos County, 93 P.2d 1008, 
14 Cal.2d 293, superseding, App., 85 
P.2d, 577. 

Tenn.—Pinkerton v. Fox, 129 S.W.2d 
514, 23 Tenn.App. 159. 

Wash.—Farley v. Davis, 116 P.2d 263. 
24 C.J. p 512 note 13 [a]. 

(3) Statute relating to service on 
unknown parties by publication in 
actions generally are applicable to 
proceedings for order of distribution. 
—Wolff v. Hager, 30 S.W.2d 1005, 
326 Mo. 222. 

Time when notice required. 

Notice need not be given for dis¬ 
tribution to be made at first semi¬ 
annual settlement or at final settle¬ 
ment.—Wolff v. Hager, supra. 
Sufficiency of notice 

(1) Publication of notice for a 
shorter period than that prescribed 
by statute is not sufficient and de¬ 
cree of distribution is void.—Gassin 
v. McJunkin, 48 P.2d 320, 173 Okl. 
210 . 

(2) The publishing of the pre¬ 
scribed notice of hearing on petition 
for the settlement and distribution 
of the estate In a newspaper not qual¬ 
ified to publish such notices was a 
mere irregularity, not Invalidating 
the orders or decrees of the court, 
—In re Harlow’s Estate, 188 N.W. 
282, 352 Minn. 249. 

(3) Posting by clerk is a sufficient 
compliance with statute requiring 
clerk to set time for hearing on pe¬ 
tition for deem* of distribution.— 
Metzger v. Vestal, 244 F. 942, 76 Cal. 
App. 409. 

4 . MaSB.—Lamaon v. Knowles, 49 N. 

E. 440, 170 Mass. 295. 

Win.—Schaoffner’s Appeal, 41 WIs. 
260. 

24 C.J. p 512 note 14. 

5» Cal.—Lettillier’fi Estate, 15 P. 847, 
74 Cal. 311. 

24 C.J. p 512 note 15. 

e. Ky.—Oodbey v. Mil liken, 75 S.W. 
2d 345. 347. 255 Ky. 788, citing 
Corpus Juris. 

Mont.—Hoppin v. Lang, 241 P. 636, 74 
Mont. 558. 

jNT.Y.—I n re Thompson's Estate, 268 
N.Y.S. 847. 144 Mlsc. 790* 

24 C.J. p 512 note 16. 
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Duty of representative 

Where the proceeding for distri¬ 
bution is instituted by the represen¬ 
tative, it is his duty to see that no¬ 
tice of the proceedings is given to 
those known to be heirs.—Purinton 
v. Dyson, 65 P.2d 777, 8 Cal.2d 322, 
113 A.L.R. 1230. 

Order held void 

Order of distribution where made 
without notice to known distribu¬ 
tee, is void as to him, and where 
made without publication of notice, 
is void as to unknown distributee; 
and such order is worthless except 
as between the parties to whom the 
fund was distributed.—Wolff v. Ha¬ 
ger, 30 S.W.2d 1005, 326 Mo. 222. 
Creditors 

(1) In proceedings for distribution 
holder of unliquidated conditional or 
contingent claim against decedent’s 
estate must be cited and afforded op¬ 
portunity to establish claim in same 
manner as other creditors.—In re 
Riordan’s Will, 296 N.Y.S. 337, 251 
App.Div. 305. 

(2) However, it has been held that 
the failure to give claimant against 
estate notice before making order of 
partial distribution did not deprive 
the probate court of jurisdiction to 
make the order, the statutory require¬ 
ment of notice applying only to dis¬ 
tributees.—State ex rel. Howe v. 
Hughes, 123 S.W.2d 105, 343 Mo. 
827. 

Withdrawal of attorneys designat¬ 
ed by legatees to receive special no¬ 
tice of proceedings in probate dis¬ 
pensed with necessity for special no¬ 
tice to legatees of hearing on execu¬ 
tor’s final account and petition for 
distribution, especially where lega¬ 
tees knew of withdrawal and failed 
to serve request on executor desig¬ 
nating to whom notice should there¬ 
after be given; and hence notice by 
posting and publication was sufficient 
to confer jurisdiction for entry of 
final decree of distribution.—Bostock 
v. Brown, Wash., 88 P.2d 445. 

7. Tex,—Heavey v. Castles, Civ. 

App., 12 S.W.2d 615, error refused. 
Representative, and heir as attorney 

Neither administrator making ap¬ 
plication for distribution of estate 
nor heir acting as his attorney were 
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entitled to notice of application.—« 
State ex rel. Gott v. Fidelity & De¬ 
posit Co. of Baltimore, Md., 298 S. 
W. 83, 317 Mo. 1078. 

8. N.Y.—In re Flint’s Will, 198 N. 
Y.S. 190, 120 Misc. 230, affirmed 
In re Flint’s Ex’r, 200 N.Y.S. 922. 

24 C.J. p 513 note 17. 

Failure to notify assignee of dis¬ 
tributive shares of certain legatees, 
of setting for trial of executor’s peti¬ 
tion to set off against such distribu¬ 
tive shares indebtedness alleged to 
be due estate from legatees, was not 
jurisdictional, where assignee en¬ 
tered appearance by his counsel.— 
Kinealy v. O’Reilly, 236 P. 716, 28 
Ariz. 246. 

9. Or.—State v. O’Day, 69 P. 542, 
41 Or. 495. 

10. Idaho.—Connolly v. Kootenai 
County Prob. Ct., 136 P. 205, 25 
Idaho 35. 

Okl.—National Exploration Co. v. 

Robins, 283 P. 236, 140 Okl. 260. 
Distribution proceeding as proceed¬ 
ing in rem see supra § 513a. 

As to parties interested 

(1) Giving notice of probate pro¬ 
ceedings required by statute is legal 
notice to parties interested.—Gill v. 
Bromley, 140 A. 721, 107 Conn. 281. 

(2) Failure to serve nonappearing 
devisees with process, in proceeding 
to secure distribution of real estate, 
does not defeat court’s jurisdiction 
to order distribution.—In re McGov¬ 
ern's Estate, 250 P. 812, 77 Mont. 
182. 

As affecting state’s interests 
Wis.—In re Trustees of Milwaukee 
County Orphans’ Board, 261 N.W. 
676, 218 Wis. 518. 

Default for failure to appear 

Under a statute providing for an 
order of default for failure to ap¬ 
pear pursuant to notice, an order 
so adjudging default, but adding that 
it is without prejudice to the rights 
of persons who have petitions for 
distribution therein, does not, by 
such additional matter, deprive the 
court of jurisdiction, the default not 
being affected thereby.—In re Sutro, 
77 P. 402, 143 Cal. 487. 

11. N.J.—Van Houten v. Stevenson, 
77 A. 612, 74 N.J.Eq. 1—Adams v. 
Adams, 19 A. 14, 46 N.J.Eq. 298. 
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mecessary for the representative to give 
other than that of final settlement; 12 
Deen held that when an executor gives 
s appointment all parties interested in 
re in court from that time for all pur- 
nt to the settlement of the estate. 13 

arance 

dent sole distributee may appear In the pro- 
stribution of the decedent's estate by guard- 
or agent. 

dings for an order to distribute the net 
he estate to the sole distributee, who is 
it of the country, appearance may be by 
>licitor, or agent, and the beneficiary 
sonally appear for the purpose of estab- 
[dentity as the beneficiary described in 
Where an executrix appeared and con- 
ition by legatees for partial distribution 
:ity a's executrix only, such appearance 
tie her to claim rights in such proceed- 
Le possessed only as devisee, as to which 
>e considered as having made default. 15 


§ 520. Pleading 

a. Petition 

b. Other Pleadings; Issues 
a. Petition 

A petition for distribution is sometimes required In 
order to confer jurisdiction on the court to decree the 
distribution of a decedent's estate. 

In some, 16 but not in all, 17 jurisdictions a peti¬ 
tion or application for distribution is necessary to 
confer jurisdiction of distribution proceedings. For¬ 
mal and technical pleadings are not, however, usu¬ 
ally required; 18 and an affidavit, with notice of mo¬ 
tion to require the payment of a legacy, has been 
held sufficient to authorize a citation. 10 However, 
a prima facie case should be made out. 20 and it 
must be shown that complainants are legatees or 
distributees. 21 The affidavit or petition should state 
the essential facts required to be established for the 
relief prayed for, 22 and should conclude with a 
prayer for the relief sought; 23 but it need not state 
facts relating to matters of defense. 24 Any re¬ 
quirements of a statute, 25 or rule of court, 26 with 
respect to the application or petition should, of 
course, be substantially complied with. A petition- 


ruggs v. Scruggs^ 77 P. 
l. 4S7. 

Jillinger v. Steele, 222 
507 Iowa 20. 

.rke v. Sandrock, 77 A. 
I. 422. 

re Murphy, 78 P. 960, 
4. 


lienkamp v. Superior 
jOS Angeles County, 93 
14 Cal.2d 293, supersed- 
55 P.2d 577. 

v. Frahra, 141 N'.W. 370, 

r approval of accounts 
or administrator is in- 
confer jurisdiction to 
of distribution.—Craw- 
evre, 61 P.2d 196, 177 

Leld sufficient to confer 

‘S v. Moyes, 94 P.2d 782, 
01 . 

ington v. Foster, 49 P. 
Okl. 440—Hetherington 
P.2d 756, 173 Okl. 437. 
Reiser's Estate, 19 5 P. 
h 434. 

n re McGovern’s Estate, 
77 Mont. 182. 

dker v. Bradbury, 15 
note 44. 

re Dunscomb, 10 N.Y.S. 


20. Pa.—Brinton's Estate, 29 -Pa.Co. 
107, 108, 109, 21 Lane. L. Rev. 76. 

24 C.J. p 515 note 45. 

21. Ky.—Hopkins v. Claybrook, 5 J. 
J". Marsh. 234. 

22. Minn.—In re Kittson, 48 N.W. 
419, 45 Minn. 197. 

24 C.J. p 515 note 47. 

Conditional assignment 

A. petition for an order directing 
an executor to pay a share of an 
estate to an assignee pursuant to a 
conditional assignment was fatally 
defective, where it did not allege that 
the assignor failed to comply with 
the condition.—In re Beachler's Es¬ 
tate, Neb., 299 2ST.W. 484. 

Fulfillment of condition 

Petition by devisees not alleging 
fulfillment of condition for distribu¬ 
tion of property did not state case 
for recovery of interest in property. 
—Clark v. Tennessee Chemical Co., 
145 S.E. 73, 3 67 Ga. 248. 

Application for advance payment 

An application by a legatee who is 
a married woman for an advance 
payment on her legacy must show 
that her husband has not sufficient 
means to support her.—Matter of 
Kohler, 154 N.Y.S. 958, 91 Misc. 462. 

Jurisdictional facts 

If the suit is brought by an ad¬ 
ministrator and sole distributee, an 
allegation that decedent died in the 
county where suit was brought does 
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not give the court jurisdiction, the 
complaint failing to allege where de¬ 
cedent was domiciled at the time of 
his death.—Minkler v. Woodruff, 11 
NT.W. 296, 12 NTeb. 267. 

23. NT. J.—In re Bradford's Estate, 
16 A.2d 268, 128 IST.J.Eq. 372. 

24 C.J. p 515 note 48. 

Prayer for accounting 

It is improper to include in a peti¬ 
tion for final distribution a prayer 
for an accounting against one who is 
alleged to have come into possession 
of property of an estate and not to 
have accounted for it.—Cook's Es¬ 
tate, 17 P. 923, 19 P. 431, 77 Cal. 220, 
11 Am.S.R. 267, 1 L.R.A. 567. 

24. Indebtedness to decedent 

Petition by legatee for share in es¬ 
tate, alleging that under will he was 
entitled to one-eighth interest, was 
sufficient without stating facts con¬ 
cerning his indebtedness to testator 
and payment thereof, although will 
made gift contingent on legatee’s 
having paid indebtedness to deceased, 
that being a matter of defense.—Bar- 


ton 

Ark. 

v. Barton, 
303. 

71 S.W.2d 

464, 

189 

25. 

Ala.—Ford 

v. Garner, 

49 

Ala. 


601. 

24 C.J. p 516 note 52. 


26. Pa.—McClelland's Estate, 3 Pa. 
List. 759, 15 Pa.Co. 375—Brinton's 
Estate, 29 Pa.Co. 107, 21 Lanc.L. 
Rev. 76. 
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er, by a statement in the petition, may waive his 
right to a share in the estate. 27 

A bill by an administrator with the will annexed 
for distribution according to the provisions of the 
will is not rendered multifarious by the joinder of 
legatees who were also debtors and creditors of the 
estate, with a prayer for a settlement of their ac¬ 
counts, and for a surrender by one of them of pa¬ 
pers which he held as agent of testator. 28 

Petitions for partial distribution must comply 
with the statutory and judicial requirements. 29 

Description of property and parties. It has been 
held not necessary to describe specifically the prop¬ 
erty to be distributed, 30 or even to show that there 
are assets in the hands of the executors applicable 
to the payment of the legacy claimed by petitioner. 31 

A petition by devisees and legatees for partial dis¬ 
tribution is not defective because it describes peti¬ 
tioners as “heirs at law;” 32 and a petition for a 
legacy, against the administrator of the testator, 
need not describe him as administrator with the 


will annexed, or show in what manner he became 
administrator, it being sufficient if it describes him 
as administrator. 33 

Joinder of claims. Where estates are connected, 
as where one of decedents was a distributee of an¬ 
other, and the same person is administrator of both, 
distributees entitled to a portion of each of the es¬ 
tates may unite both claims in the same bill against 
the administrator. 34 

Filing of petition. A statutory requirement of 
the filing of the petition or complaint has been held 
to be directory only so that a failure to file within 
the time prescribed by the statute does not deprive 
the court of jurisdiction. 35 

Filing refunding bond with petition. A petition¬ 
er for distribution before final settlement is not 
required to file a refunding bond with his petition, 
but it is sufficient if the petition contains an offer 
to execute one. 36 

Objections to petition. Under some statutes writ¬ 
ten objections to the petition may be filed before 


27- Effect of petition as transfer of 
interest 

Where throe sons of testatrix men¬ 
tioned in the residuary clause of her 
will petitioned for distribution al¬ 
leging that the residue vested in 
them as a matter of law, and a son, 
who was not. a residuary legatee, an¬ 
swered, asserting intestacy as to one 
fourth of the estate to which a de¬ 
ceased son would have been entitled 
had he lived, and asked that it be 
distributed in shares of one fifth 
each to the four surviving sons and 
to the grandson, and the latter on 
the same day filed a petition declar¬ 
ing his understanding of testatrix's 
intent to be that the whole residue 
should go to his three remaining 
uncles named In the residuary clause 
and asked that distribution be made 
to them, the instrument constituted 
an effective transfer of all the grand¬ 
son's interest, and the court should 
have distributed the residue accord¬ 
ingly.--In re Haynes, 133 V* 277, 165 
c\al. 568, Ann.CaH.1015A 926. 

28* Vn.—TrJplett v. Woodward, 35 

S.K. 455, 98 Va. 187. 

29. Petition held sufficient 

<1) Petitions for partial distribu¬ 
tion of estate, Hied by executors, 
were sufficient to confer jurisdiction 
on court under statute relating to 
partial distribution to heirs, lega¬ 
tees, and devisees, or discharge of 
specific bequest of superior class.— 
Gladding v. Superior Court in and for 
Los Angeles County, 60 P.2d 867, 7 
Cal.2d 408. 

(2) A petition for partial distribu¬ 
tion under statute was not demur¬ 
rable in that it showed an outstand¬ 


ing claim not allowed, where it ap¬ 
peared that sufficient property had 
been set aside to cover it, for the 
statute requires only allowed claims 
to be paid before petitioning, and 
does not require, as a condition pre¬ 
cedent, that all claims shall have 
been allowed or disallowed, hut only 
that the court satisfy itself that no 
injury can result to the estate by 
reason of the distribution; nor is the 
petition demurrable because, al¬ 
though seeking determination of 
heirship, it did not conform to the 
requirements of the section as to 
proceeding to determine heirship, de¬ 
termination of heirship being but 
incidental to distribution; and peti¬ 
tion which stated it was impossible 
to pay all the inheritance taxes un¬ 
til it was determined who were the 
heirs, was not demurrable because 
affirmatively showing that the inheri- 
tance tax had not been paid, it be¬ 
ing sufficient under statute requir¬ 
ing that “before any decree of dis¬ 
tribution of an estate be made" the 
court must be satisiled that all taxes, 
including inheritance tax, have been 
fully paid, that the order granting 
the petition direct that “out of the 
properties of the estate so distrib¬ 
uted there shall be deducted and 
paid the inheritance taxes due * * 

from each of the distributees.”— 
In re Ross 1 Estate, 202 P. 641, 187 
Cal. 454. 

30* Cal.—Humphry v. Los Angeles 
Protestant Episcopal Church, 97 
P. 1S7, 154 Cal. 170. 

24 C.J. p 515 note 49. 

Property sufficiently described 
Where half interest of minor chil- 
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dren in deceased mother’s realty was 
adjudicated to father who had been 
appointed tutor, petition for adjudi¬ 
cation, which was attached to order 
therefor, and which accurately nam¬ 
ed the interested parties, gave date 
of mother’s death and referred to in¬ 
ventory taken of the children's prop¬ 
erty and stipulated the appraised 
value thereof, sufficiently described 
the property.—Caskey v. TJ. S. Fidel¬ 
ity & Guaranty Co., App., 180 So. 866, 
reversed on other grounds 183 So. 
242, 190 La. 997. 

Property not enumerated in petition 
The res over which the court ac¬ 
quires jurisdiction in a proceeding 
for Anal distribution of the property 
of an estate is the entire remaining 
property of the estate, and not mere¬ 
ly that specifically enumerated in the 
petition, and it is the duty of the 
court to distribute all to the persons 
entitled thereto.—Humphry v. Los 
Angeles Protestant Episcopal Church, 
97 P. 187, 154 Cal. 170. 

31. Ind.—Coulter v. Bradley, 71 N. 
E. 903, 163 Ind. 311. 

24 C.J. p 516 note 50. 

32. Cal.—In re Crocker, 38 P. 954, 
105 Cal. 368. 

83. Miss.—Quinn v. Moss, 20 Miss. 
365. 

34. Ky.—Breckinridge v. Floyd, 7 
Dana 456. 

35. Cal.—In re Sutro, 77 P. 402, 143 
Cal. 487. 

36. Miss.—Richmond v. Delay, 34 
Miss. 83. 

. 24 C.J. p 516 note 6L 
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, tor may properly assert in his answer the indebt¬ 
edness of the claimant to decedent. 43 


aring commences. 37 The requirement that ob¬ 
is under such statutes be formal written ob¬ 
is may be waived by the petitioner. 38 

Other Pleadings; Issues 

a proceeding for the distribution of a decedent's 

a plea or answer to the petition may be filed, 
reply may be filed to the answer. A demurrer is 
where the petition fails to state sufficient facts 
'rant relief. Only issues raised by the pleadings, 
thin the court's jurisdiction, will be tried. 

answer or plea may be filed to the petition for 
>ution setting 1 up a denial or substantial de- 
to the facts stated therein. 39 It has been 
hat, in order to justify the dismissal of a pe- 
for a legacy or distributive share, the answer 
be duly verified, must set forth facts which 
doubt on the petitioner’s claim, and must de- 
s validity and legality of the claim. 40 If a 
>f jurisdiction of the court to act on the pe- 
is relied on, facts showing such lack of ju- 
ion must be alleged in the answer, 41 and it 
en held that an opposition to distribution must 
:hat there is an unsatisfied liability of a cer- 
nd definite amount or nature. 42 The execu- 


In a suit to compel an executor to pay a legacy, 
an answer setting up that plaintiff’s ward was not 
entitled to a legacy from her grandfather’s estate 
which was left to her father, who died before the 
grandfather, because of the father’s indebtedness to 
the grandfather, is in the nature of a plea in con¬ 
fession and avoidance, and admits the right to the 
legacy except for the defense. 44 

Demurrer. A demurrer to the petition will be 
sustained where the petition does not state facts 
sufficient to warrant the relief sought, 45 or where 
it shows that it was filed prematurely; 46 but a de¬ 
murrer to the whole petition will not be sustained if 
it is good as to any part of the relief prayed for. 47 

Reply. A reply may be filed to the answer or 
plea. 48 

Issues. Only the issues made by the pleadings are 
to be tried; 49 and the court will not try issues 
which, although raised by the petition, are not with¬ 
in its jurisdiction to determine. 50 


ling- after commencement of 
arizLg* 

statute does not absolutely 
e right of claimant who has 
to file his written objections 
o the actual commencement of 
mg*, but merely empowers the 
in the exercise of a sound dis- 
, to refuse to allow the filing 
sh objection after the com- 
nent and during the course of 
Lual hearing.—In re Ross’ Es- 
95 P. 674, 1S5 Cal. 8. 

LbmlssioxL on agreed statement 
facts 

re an administrator filed a 
i asking distribution of the 
estate to himself, but on the 
? stipulated with the other 
its that the matter should be 
ted to the court on an agreed 
ent of facts, he thereby 
the filing of formal written 
ons to his petition.—In re 
on, 131 P. 67, 21 Cal.App. 118. 
Lss.—Packwood v. Elliott, 43 
. 504. 

Matter of Feeks, 6 N.Y.St. 60. 
p 517 note 68. 

X.—Matter of Muller, 50 N. 
786, 25 App.Div. 269. 
p 517 note 72. 
r held insufficient 
^ plea or answer merely al- 
that the representative does 
>w who the heirs are is insuffi- 
-Conner v. Hawkins, 8 Blackf., 
16. 

Lnswer of the state to a peti- 
r distribution of the estate of 
Lt, alleging that petitioners 


are citizens and residents of France, 
that petition was filed more than 
five years after decedent’s death, and 
that petitioners have not appeared 
and claimed the estate within five 
years after decedent’s death, without 
alleging that petitioners were not 
residents and citizens of the state 
or of the United States at the time 
of decedent’s death, was insufficient 
to show petitioners not entitled to 
the estate, under statute requiring 
nonresident aliens to appear and 
claim property taken by succession 
within five years from the time of 
succession.—In re Aufret’s Estate, 
200 P. 946, 187 Cal. 34. 

(3) Other cases see 24 C.J. p 517 
note 72 [a]. 

41. Ind.—Chapell v. Shuee, 20 N.E. 
417, 117 Ind. 481. 

42. Cal.—In re Halleck, Myr.Prob. 
46. 

43. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.R.I., 30 
F.2d 178. 

As against assignee of legatee 

The executor may assert indebted¬ 
ness of legatee to decedent, as 
against legatee’s assignee, by way of 
defense, rather than by way of coun¬ 
terclaim, where counterclaim would 
be barred in equity, by rule of fed¬ 
eral court, as raising an issue for a 
jury.—Chase Nat. Bank of City of 
New York v. Sayles, supra. 

Administratrix’s final report was 
sufficient to present question involv¬ 
ing right to deduct sons’ indebted¬ 
ness from distributive share or set 
it off against such shares.—-In re 
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Hornstra’s Estate, 226 N.W. 740, 55 
S.L. 513. 

44. Mo.—State v. Lamb, 160 S.W. 55, 
174 Mo.App. 360. 

45. Ark.—Norwood v. Holliman, 27 
Ark. 445. 

Contradictions 

Petition alleging that testatrix, 
who devised half of her property to 
her husband, did not intend that hus¬ 
band's notes to testatrix should be 
part of her estate and that notes 
were satisfied by testatrix, was de¬ 
murrable for contradiction, wherj 
relying on extraneous written state¬ 
ments of testatrix indicating con¬ 
trary intention.—In re Grigsby’s Es¬ 
tate, 56 P.2d 1318, 98 Colo. 489. 

Failure to allege value of property 
supports a demurrer to the petition, 
where petitioner’s claim could not 
be determined without such allega¬ 
tion.—Porter v. Porter, 123 S.W. 302, 
135 Ky. 813. 

46. Before expiration, of year after 
grant of letters 

Miss.—Young v. Ross, 31 Miss. 5^6. 
Time for proceeding see supra S 516. 

47. Miss.—Wells v. Mitchell, 39 
Miss. 800—Cole v. Leake, 27 Miss. 
767. 

43. Ind.—Conner v. Hawkins, 8 
Blackf. 236. 

24 C.J. p 517 note 74. 

49. Vt.—In re Peck, 88 A. 568, 87 Vt. 
194. 

50. Pa.—In re Robert's Estate, 175 
A. 486, 316 Pa. 470. 

Jurisdiction to determine particular 
questions see infra § 524 b. 
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§ 521. Evidence 

General rules of evidence ordinarily apply in proceed- 
ings for the distribution of a decedent's estate. 

Various presumptions have been indulged in pro¬ 
ceedings for distribution of decedents’ estates; 51 
but, on the other hand, certain matters will not be 
presumed. 52 

In a proceeding by a legatee or distributee for his 
legacy or distributive share, the burden is on him 
to prove his title and all other facts necessary to 


entitle him to recover, 53 unless such proof is 
waived; 54 and, conversely, the burden is on the 
representative to prove payment, settlement, or any 
other matter of defense relied on by him. 55 Where 
the representative seeks the advice of the court as 
to the distribution of the estate, he must show all 
the facts which may affect the determination. 56 

The general rules of evidence have been applied 
in determining the admissibility of evidence which 
is offered, 57 and the weight and sufficiency of that 
which is admitted. 58 However, it has been held 


Matters arising 1 after distribution 
Legatee’s petition, alleging execu¬ 
tor’s fraud in investment of peti¬ 
tioner’s funds, raised no legal ques¬ 
tion within orphans' court’s jurisdic¬ 
tion in proceeding to recover amount 
«of legacy, where facts averred relat¬ 
ed to matters arising after distribu¬ 
tion of estate.—In re Roberts’ Estate, 
supra. 

51. Executors’ adoption of commis¬ 
sioners’ acts 

Where commissioners appointed by 
a. court under a power in a will to 
value the property, to determine 
whether a daughter’s share was ma¬ 
terially less than that of a son, were 
empowered by the court, not only 
to value, but also to divide, the es¬ 
tate, their division, setting aside a 
part of the residuary estate to the 
daughter, without objection by the 
•executors, must be presumed to have 
been adopted by them and made their 
act.—Whitfield v. Miles, 58 So. 8, 101 
Miss. 734. 

52. Survivorship 

Where the right of claimant de¬ 
pended on which of two persons sur¬ 
vived the other, where both had been 
killed, there is no presumption of 
survivorship in a common disaster. 
—In re Le Van’s Will, 198 A. 278, 
123 N.J.Eq. 463, affirmed 4 A.2d 280, 
125 N.J.Eq. 92. 

Existence of creditors of legatee 

In a suit to recover a legacy to a 
legatee who was a subject of a for¬ 
eign country and resided in that 
country at her death, it will not be 
presumed that there are creditors 
of the foreign legatee in the state 
where such suit is brought.—Sultan 
of Turkey v. TIryakian, 108 N.E. 72, 
213 N.Y. 429. affirming 147 N.Y.S. 
978. 162 App.Div. 613. 

53. Cal.—In re Harris’ Estate, 72 
P.2d 873, 9 Cal.2d 649. 

Ky.—Fidelity & Casualty Co. of Nev 
York v. Crass. 61 S.W.2d 885, 249 
Ky. 827. 

N.J.—In re Le Van’s Will, 198 A. 278, 
123 N.J.Eq. 463, affirmed 4 A,2d 280, 
125 N.J.Eq. 92. 

Pa.—In re Graham’s Estate, 146 A. 

111,-296 Pa. 436. 

24 C.J. p 518 note 85. 


54. Ala.—Hall v. Wilson, 14 Ala. 
295. 

55. Ark.—Barton v. Barton, 71 S.W. 
2d 464, 189 Ark. 303. 

N.Y,—In re Hanna’s Estate, 286 N. 

Y.S. 689, 158 Misc. 177. 

24 C.J. p 518 note 87. 

Indebtedness to decedent 
Wash.—In re Tibbits’ Estate, 115 P. 
2d 381. 

56. Whether intestate left widow 

Ky.—Mason’s Adm’r v. Mason’s 
Guardian, 39 S.W.2d 211, 239 Ky. 
208. 

57. Ala.—Lowery v. Lowery, 130 So. 
77. 221 Ala. 567. 

24 C.J. p 518 note 90. 

Affidavits 

Under statute affidavits are inad¬ 
missible in a contested proceeding.— 
In re McMurray’s Estate, 300 P. 72, 
114 Cal.App. 439. 

Evidence held immaterial 

(1) In proceeding for distribution 
of estate of testatrix, that testatrix 
was ill and in hospital at time she 
executed codicil bequeathing all her 
property in trust to. her niece, and 
that her illness grew progressively 
worse until her death, was immate¬ 
rial, in absence of a claim of incom¬ 
petency or testamentary incapacity. 
—In re McCurdy’s Estate, 240 P. 498, 
197 Cal. 276. 

(2) That one of executors request¬ 
ed register of wills to write "Do not 
publish” over will, which gave legacy 
to "heirs of John Devenny” who 
could be found within a year after 
testatrix’ death was immaterial 
where only issue was whether "John 
L. Devenny,” who claimed legacy 
within period, could take in absence 
of evidence showing that will was 
suppressed.—Cassilly v. Devenny, 177 
A. 919, 168 Md. 443. 

Exemplified copy of administrator’s 
account 

A claim for an intestate share may 
>e proved by an exemplified copy of 
he administrator’s account as con¬ 
firmed, showing balance due claimant 
md no record of payment.—In re 
velsey’s Estate, 26 Pa.Dist. & Co. 
240, 17 Erie Co. 317. 

Failure to require evidence on mat¬ 
ters alleged in petition for partial 
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distribution was not error, where 
records and files of estate including 
inventory and appraisement were in r 
troduced which, in absence of con¬ 
test, supported allegations of verified 
petition.—In re Johnson’s Estate, 23 
P.2d 1012, 218 Cal. 501. 

58- Cal.—In re Hill’s Estate, 270 P. 

708, 94 CaLApp. 113. 

Ga.—Clarke v. Johnson, 137 S.E. 556, 

164 Ga. 34. 

Neb.—In re Benson’s Estate, 258 N. 

W. 60, 128 Neb. 138. 

Okl.—In re Barnes' Estate, 95 P.2d 

622, 185 Okl. 611. 

Pa.—Swavely v. Seidel, 33 Berks Co. 

L.J. 2 23, 55 York Leg.Rec. 43. 

24 C.J. p 518 note 91. 

Evidence held sufficient 

(1) To warrant finding that condi¬ 
tion of legacy had been fulfilled.—In 
re Fletcher’s Estate, 97 P.2d 1039, 
36 Cal.App.2d 567. 

(2) To show that insufficient cash 
remained in estate, so as to warrant 
denial of petition for distribution.— 
In re Parsons’ Estate, 237 P. 744, 196 
Cal. 294. 

(3) To show that legatee was in¬ 
debted to deceased.—In re Reiser’s 
Estate, 195 P. 317, 57 Utah 434. 

(4) To sustain the probate court’s 
finding that decedent signed the note 
as a cosurety of her daughter, so 
that the estate was entitled to de¬ 
duct from the daughter’s legacy only 
one half of the amount paid on the 
note.—In re Monahan’s Estate, 180 
N.W. 644, 190 Iowa 578. 

(5) Verified petition that specific 
legacy be distributed to petitioner, 
verified objections, inventory, and ap¬ 
praisement, and admissions of inter¬ 
ested parties made a sufficient show¬ 
ing to justify order of partial dis¬ 
tribution, although no other evidence 
was introduced.—In re Nuttle's Es¬ 
tate, 37 P.2d 200, 1 Cal,App.2d 678. 
Evidence held insufficient 

O) To prove indebtedness of lega¬ 
tee to decedent so as to warrant off¬ 
setting such indebtedness against 
claim.—In re Tibbits’ Estate, Wash., 
115 F.2d 381. 

(2) Unrecorded oral testimony is 
insufficient to sustain ofder distrib¬ 
uting assets of estate.—-Appeal of 
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that the representative may introduce evidence only 
as to such matters as he has set up as a defense. 59 

§ 522. Proceedings of Auditor or Commis¬ 
sioner 

In proceedings for the distribution of a decedent's es¬ 
tate in some jurisdictions, auditors or commissioners may 
be appointed to ascertain and report the shares of the 
distributees, but such officers cannot ordinarily make 
the actual distribution. Their report is subject to excep¬ 
tion, and must be confirmed by the court. 

In some states auditors, commissioners, or the 
like, may be appointed to examine the representa¬ 
tive's accounts, and make an allotment of the estate 
in the hands of the representative among the per¬ 
sons entitled to the same. 60 The duty or power of 
such auditors or commissioners is to ascertain and 
report the shares of distributees, 61 in doing which 
a majority of them may act; 62 but since they have 
no title whatever to, or right to possession of, the 
estate either before or after division made, 63 they 


cannot ordinarily make the actual distribution, 64 
although power to make distribution is sometimes 
conferred on such officers. 65 They may consider 
evidence in reference to claims against decedent, 60 
construe instruments, 67 and make allowances and 
give credit to the representative for disbursements 
made after settlement in the probate court; 68 but 
they do not have the power to review proceedings of 
the probate court, or to alter or restate an account 
which has been settled in that court. 69 

The report of the auditors or commissioners is 
subject to exception, 70 and it is only after its con¬ 
firmation by the probate court that a final order to 
deliver up the property can be made. 71 Findings of 
fact made by the auditor are conclusive where clear 
error is not apparent, 72 but a mistake in their re¬ 
port may be corrected by the court and relief grant¬ 
ed accordingly. 73 After an auditor's schedule of 
distribution has been approved by the court, ob¬ 
jection may be raised only by petition for review. 74 


Middletown Trust Co., 149 A. 223, 
110 Conn. 658. 

Proof of survivorship 

As respects right to take of lega¬ 
tee whose right is dependent on sur¬ 
viving testator, absolute and direct 
proof of survivorship is not required, 
but only such proof as is convinc¬ 
ing to mind of ordinarily reasonable 
individual; but circumstances on 
which survivorship is sought to be 
proved must be facts, not conjecture 
or assumption, and must lead reason¬ 
ably and fairly to that conclusion 
and to exclusion of any other equally 
fair and reasonable result; that is, 
the evidence must be convincing and 
satisfactory to trier of facts, and the 
conclusion of survivorship must be 
a more probable hypothesis with ref¬ 
erence to possibility of other hy¬ 
potheses to support finding of sur¬ 
vivorship; and applying these prin¬ 
ciples, the evidence was insufficient 
to justify decree distributing testa¬ 
tor's estate to next of kin of legatee 
under testator's will rather than to 
next of kin of testator on ground 
that legatee, who was killed with 
testator in multiple murder to which 
there were no surviving witnesses, 
survived testator.—In re Le Van’s 
Will, 198 A. 278, 123 N.J.Eq. 463, af¬ 
firmed 4 A.2d 280, 125 N.J.Eq. 92. 

59. Miss.—Bradley v. Byrd, 20 Miss. 
269. 

24 C.J. p 518 note 88. 

60. Conn.—In re Cannon’s Estate, 
151 A. 166, 111 Conn. 589. 

24 C.J. p 518 note 92. 

Intention of testator as controlling 
Where testator appoints person to 
make division among two or more 
legatees, probate court has no juris¬ 
diction to appoint distributors, unless 


.person named becomes incapacitated; 
nor has the court such jurisdiction 
under will implying intention by 
testator that executors should deter¬ 
mine amount of net estate at least in 
first instance.—Chase Nat. Bank of 
City of New York v- Schleussner, 167 
A. 808, 117 Conn. 370. 

61. Miss.—Bradley v. Byrd, 20 Miss. 
269. 

Pa.—Heyer’s Appeal, 34 Fa. 183. 

24 C.J. p 518 note 93. 

62. Ala.—Chambers v. Perry, 17 Ala. 
726. 

Conn.—In re Cannon’s Estate, 151 A. 
166, 111 Conn. 589. 

63. Miss.—Bradley v. Byrd, 20 Miss. 
269. 

64. Miss.—Bradley v. Byrd, supra. 
Representative’s duty 

The representative has the duty of 
distributing the property of the es¬ 
tate in accordance with the report 
of the commissioners.—Bradley v. 
Bird, supra. 

Adoption by executors of division 
made 

Miss.—Whitfield v. Miles, 58 So. 8, 
101 Miss. 734. 

24 C.J. p 518 note 2 [a]. 

65. Pa.—In re Kelley, 95 A. 400, 250 
Pa. 172. 

24 C.J. p 518 note 2. 

66. Pa.—Dobbins v. McGonigal, 20 
Wkly.N.C. 21. 

67. Pa.—Krout's Estate, 26 Pa.Dist. 
509—Simon’s Estate, 9 Pa.Dist. 59. 

24 C.J. p 518 note 96. 

68. N.J.—Meeker v. Vandeveer, 15 
N.J.Law 392. 

69. Pa.—Wither’s Appeal, 16 Pa. 
151. 

24 C.J. p 518 note 99. 
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70. Ala.—Harrison v. Harrison, 9 
Ala. 470. 

24 C.J. p 518 note 3. 

After distribution; liability of ad¬ 
ministrator 

Where distribution of decedent’s 
estate has been made promptly at the 
end of the year from the death of 
decedent by an auditor among col¬ 
lateral kin, and shortly thereafter 
a child who was born in a distant 
state where he always resided ap¬ 
pears as the heir, and by his guardian 
demands that the confirmation of the 
auditor's report be set aside and the 
discharge of the administrator and 
his bondsman be revoked, and an 
agreement is made among the par¬ 
ties to this effect, and to recommit 
the question of distribution to the 
auditor, the administrator cannot 
complain of a decree directly against 
him, before every available remedy 
has been exhausted against the col¬ 
lateral kin among whom the estate 
had been distributed.—Shultz’s Es¬ 
tate, 46 Pa. Super. 546. 

71. Ala.—Harrison v. Harrison, 9 
Ala. 470. 

24 C.J. p 519 note 4. 

72. Pa.—Christman’s Estate, 11 Pa. 
Dist. 363—Finley’s Estate, 11 Pa. 
Dist. 289. 

73. Mo.—Smith v. Sweringen, 26 Mo. 
551. 

Pa.—Trickett’s Estate, 22 Pa.Co. 558. 
24 C.J. p 519 note 6. 

74. Supplemental audit 
Objection to the allocation at the 

audit of the account of decedent's 
estate of certain securities in kind 
to a particular distributee, who was 
then missing, cannot properly be 
made at the audit of a supplemental 
account of that distributee’s share. 
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§ 523. Examination and Settlement of Ac- 
counts, and Appraisal of Estate 

In a proceeding for the distribution of a decedent's 
estate an accounting and settlement may, and in some in¬ 
stances should, be ordered. Where necessary, the proper¬ 
ty may be valued by distributors or appraisers appointed 
by the court. 

On a petition for distribution of all the assets, a 
settlement of the representative’s entire accounts 
may be ordered and needful corrections made ; 75 and 
it has been held error to make a decree for distri¬ 
bution without ordering an account of the amount, 
character, and condition of the estate in the repre¬ 
sentative s hands, 7 ® although an account may be 
waived in a proper case. 77 However, in the ab¬ 
sence of statute, the probate court may not fix the 
value of property for the purpose of distribution ; 78 
and it is irregular, in the distribution proceeding, to 
surcharge the representative with interest, thereby 
increasing the balance against him beyond that indi¬ 
cated by the accounts as confirmed. 7 ^ Persons, who 
have no right to inherit the property which they 
claim, cannot inquire into the methods followed in 
settling the succession. 80 

Appraisal of estate . Where it is necessary to a 


§ 524 

just and equitable distribution, 81 distributers ap¬ 
pointed by the probate court may revalue the prop¬ 
erty to be distributed, 82 or appraisers may be ap¬ 
pointed for that purpose on petition of the repre¬ 
sentative. 83 The mode of such appraisement must 
be strictly in accordance .with the terms of the stat¬ 
ute giving the probate court power to order it, 84 and 
the appraisal may be set aside for gross mistake 
by the appraisers in calculating the value of cer¬ 
tain parts of the estate, although no actual mis¬ 
conduct or fraud is imputed to them. 85 

§ 524. Hearing and Determination 

a. In general 

b. Determination of particular questions 

c. Disposition 

a. In General 

Statutes regulating the hearing of applications for 
distribution of decedents' estates must be complied with. 

Statutes relating to hearings in proceedings for 
the distribution of decedent’s estate must be com¬ 
plied with. 8 ® Where permitted by statute, the court 
may allow an advance payment to a legatee or dis¬ 
tributee in actual need. 87 In seeking an order for 


EXECUTORS AND ADMINISTRATORS 


filed after he was found, but must be 
raised by petition to review the orig¬ 
inal schedule of distribution.—In re 
Robinson's Estate, 33 Pa.Dist. & Co. 
207. 

75. D.C.—Humphrey v. Conger, 7 
App.D.C. 23. 

24 C.J. p 519 note 8. 

76. Ill.—Ford v. Ford, 117 Ill.App. 
502. 

Miss.—Mundy v. Calvert, 40 Miss. 
181. 

24 C.J. p 519 note 9. 

77. Executrix as sole distributee 
Where, after a will had been duly 

probated, the executrix, both by as¬ 
signment and under the will, acquir¬ 
ed the right to have the entire resi¬ 
due distributed to her absolutely, 
and, after the time for filing claims 
had expired, she filed a petition for 
distribution containing a detailed de¬ 
scription of all the property of the 
estate, and alleging that she had filed 
no accounts, as executrix, because 
she was entitled to have the whole 
of the residue distributed to her, 
such statement constituted a waiver 
of an account, and it was therefore 
proper for the court, aftef- due no¬ 
tice to direct distribution without re¬ 
quiring the executrix to file an ac¬ 
count.—Middlecoff v. San Joaquin 
County Super. Ct., 84 P. 764, 149 Cal. 
94. 

78. N.Y.—Matter of Hunt, 97 N.Y.S. 
403, 110 App.Div. 533. 

79u Pa.—Heyer's Appeal, 34 Pa. 183. 


80. La.—Cunningham v. Lawson, 36 
So. 107, 111 La. 1024. 

81. Conn.—Platt v. Platt, 42 Conn. 
330. 

Me.—Hurley v. Hewett, 35 A. 1026, 
89 Me. 100. 

24 C.J. p 519 note 14. 

82. Conn.—Platt v. Platt, 42 Conn. 
330—Davenport v. Richards, 16 
Conn. 310. 

Value as of date of distribution 

Where distributors are appointed 
by a court of probate to divide an es¬ 
tate, distributors proceed on values 
determined by them as of date of 
distribution.—Willis v. Hendry, 20 A. 
2d 375, 127 Conn. 653. 

83. Me.—Hurley v. Hewett, 35 A. 
1026, 89 Me. 100. 

N.Y.—Rogers v. Cruger, 7 Johns. 557. 
24 C.J. p 519 note 16. 

84. Pa.—Messinger v. Kintner, 4 
Binn. 97. 

85. N.Y.—Rogers v. Cruger, 7 Johns. 
557. 

86. Order as to date of hearing 

Where a statute requires the coun¬ 
ty court to enter an order fixing a 
date for the hearing, such require¬ 
ment is jurisdictional and an order 
of distribution is void where such 
requirement was not met.—Crawford 
v. Le Fevre, 61 P.2d 196, 177 Okl. 
508. 

Heirship proceeding as prerequisite 

(1) It is not ordinarily a condition 
precedent to the distribution of an 
estate that a proceeding to determine 
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heirship be had.—State v. District 
Court of Thirteenth Judicial Dist. in 
and for Yellowstone County, 203 P 
860, 62 Mont. 60. 

(2) Where there are no foreign 
heirs, and persons entitled to estate 
were fully determined, court had ju¬ 
risdiction to order distribution with¬ 
out proceeding for determination of 
heirship and interest.—In re McGov¬ 
ern’s Estate, 250 P. 812, 77 Mont. 182. 

(3) A statute providing that such 
a proceeding be held where claim¬ 
ants are nonresidents of the United 
States is mandatory.—State v. Dis¬ 
trict Court of Thirteenth Judicial 
Dist. in and for Yellowstone County, 
supra. 

87. Amount of allowance; monthly 
reports 

Although applicant's interest in an 
estate is large, an allowance pend¬ 
ing a probate contest should be made 
in an amount reasonably sufficient to 
cover only applicant's actual needs; 
and an order for the payment of an 
allowance pending probate should 
provide for the filing of a verified 
monthly statement showing in detail 
the purposes for which the previous 
monthly allowance has been expend¬ 
ed.—In re Booth’s Estate, 198 N.Y.S. 
343, 119 Misc. 880. 

Notice of application for allowance 

All parties who have appeared 
should be given notice of an appli¬ 
cation for an allowance to a bene¬ 
ficiary pending a probate contest.— 
In re Booth’s Estate, supra. 
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distribution the representative should take no steps 
which may improperly prejudice the rights of claim¬ 
ants of shares. 88 In ordering distribution the court 
may impose conditions which it, in the exercise of 
a sound discretion, may deem necessary. 89 

Continuances. For good cause the court may, in 
its discretion, grant a continuance. 90 It has been 
held that the pendency of other proceedings is not 
a ground for a continuance where the right of the 
estate to property is not the subject of the pending 
litigation. 91 

Questions of law and fact. Questions of fact on 


which the evidence is conflicting are for the jury, 92 
unless there is no jury, 93 on proper instructions 
from the court; 94 but where the evidence is sub¬ 
stantially without conflict, the question is for the 
court. 95 

Findings . Where required by statute, a specific 
finding must be made for every issue of fact tried; 96 
but in the absence of such statute, it has been held 
to be sufficient that the court makes its finding as 
to the ultimate fact. 97 The findings should be a 
statement of the facts found and not a determina¬ 
tion of a question of law, 98 and are ordinarily con- 


88. Procedure held not improper 

An administratrix' procedure in 
procuring decree, settling her third 
supplemental and final account, final¬ 
ly distributing deceased's estate, and 
adjudging bank not entitled to share 
therein as assignee of its debtor's in*- 
terest, on basis of fact findings, con¬ 
clusions of law, and decree rendered 
on hearing of second supplemental 
account, approved by decree not dis¬ 
tributing estate, was not improper 
or prejudicial to bank, particularly 
in view of nearly two years' lapse of 
time between hearings and orders 
and necessity of passing on supple¬ 
mental accounts.—In re O'Neill's Es¬ 
tate, 112 P.2d 703, 44 Cal.App.2d 596. 
80. Exoneration of specific devise 
from mortgage 

In proceeding on accounting of ex¬ 
ecutrix, who was also residuary lega¬ 
tee, decree denying distribution to 
executrix, until compliance with or¬ 
der for exoneration from residuary 
estate of mortgage of realty specifi¬ 
cally devised, was discretionary.—In 
re Matthiessen's Estate, 73 P.2d 1267, 

23 Cal.App.2d 608. 

90. To secure further proof 

In proceeding for distribution, 
wherein state claimed estate by es¬ 
cheat, claimants' good faith showing 
to trial court warranted order grant¬ 
ing continuance for purpose of secur¬ 
ing further proof on part of purport¬ 
ed heirs.—In re Smith's Estate, 37 
P.2d 588, 179 Wash. 287. 

Notice of continuance of hearing 
for final accounting of administra¬ 
tor and distribution of estate need 
not be given, proper notice of hear¬ 
ing in first instance having been giv¬ 
en.—In re Warner's Estate, 127 A. 
362, 98 Vt. 254. 

91. Cal.—Johnson v. Superior Court 
in and for San Diego County, 283 
P. 331, 102 Cal.App. 178. 

24 C.J. p 520 note 23 [a]. 

Pendency of appeals, one from 

parts of an order settling the admin¬ 
istrator’s account, and the other by 
claimant whose claim was denied, 
does not warrant the denial of the pe¬ 
tition for final distribution, even 
though the court might properly, in 


the exercise of its discretion, have 
continued hearings in the proceedings 
for distribution pending determina¬ 
tion of the appeals.—In re Ross, 182 
P. 755, 180 Cal. 643. 

92. Iowa.—Powell v. Overton, 181 N. 

W. 24, 191 Iowa 574. 

Particular questions 

(1) Plaintiff’s right to recover un¬ 
der bequest to person taking care of 
testatrix in her old age was for jury. 
—Clarke v. Johnson, 137 S.E. 556, 164 
Ga. 34. 

(2) Whether intestate's husband 
intended to make his home in Cali¬ 
fornia or to remain there only tem¬ 
porarily was for jury on issue wheth¬ 
er estate of intestate was to be dis¬ 
tributed under California or Massa¬ 
chusetts law.—White v. Loftus, 176 
N.E. 646, 275 Mass. 559. 

93. Extent of indebtedness of es¬ 
tate 

Whether estate is “but little indebt¬ 
ed” is fact question for court.—In re 
Hill's Estate, 270 P. 708, 94 Cal.App. 
113. 

94. Requested charge properly de¬ 
nied 

Requested charge to deny plaintiff 
recovery for lands of intestate if es¬ 
tate was not fully administered and 
all debts paid, was properly refused, 
as incorrect.—Usry v. Cato, 146 S. 
E. 905, 168 Ga. 240. 

95. Directed verdict held proper 

In an action by a household serv¬ 
ant for a legacy conditioned on such 
servant being in testator's employ at 
the time of his death, where the evi¬ 
dence was that five years after the 
will was made, and nearly three 
years prior to testator’s death, he 
closed his house permanently and 
went to live elsewhere, that after 
such time he paid the servant and 
declared that she had left his em¬ 
ploy that day, and thereafter such 
servant did no work for him, a ver¬ 
dict for testator’s executors was 
properly directed, even though tes¬ 
tator,. after closing his house and 
the departure of such servant, regu¬ 
larly up to the time of his death sent 
her checks monthly which he plainly 
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characterized as gratuities.—Kelly v. 
Pitney, 121 A. 593, 98 N.J.Law 773. 

96. Income and disbursements of 
trust 

Executor of life tenant was enti¬ 
tled to specific findings as to in¬ 
come of entire trust estate and dis¬ 
bursements thereof up to time of 
death of life tenant.—In re Roberts' 
Estate, 207 N.W. 629, 166 Minn. 315- 

97. Value of estate 

The fact that in proceedings for 
distribution to which decedent’s wid¬ 
ow was a party, decedent's sisters al¬ 
leged that the estate was interested 
in certain property held by decedent 
and his wife as tenants in common, 
did not require a finding on that 
question, since the ultimate fact for 
the court’s determination was the 
value of the estate.—In re Shirey, 
138 P. 994, 167 Cal. 193. 

98. Minn.—Wyman v. Trustees of 
Westminster Presbyterian Church 
of Minneapolis, 266 N.W. 165, 197 
Minn. 62. 

Purpose of gift 

Recitals in fact findings in decree 
of partial distribution that gift was 
to be used in construction of hos¬ 
pital building was not a construc¬ 
tion of terms of gift in view of sub¬ 
sequent provisions of decree distrib¬ 
uting part of estate to donees to be 
used in accordance with provisions 
of will, but were mere recitals of 
facts leading up to and justifying de¬ 
cree.—Wyman v. Trustees of West¬ 
minster Presbyterian Church of Min¬ 
neapolis, supra. 

Reasonableness of tax deductions 

Recital, in decrees in proceedings 
to determine whether legacies were 
subject to deduction for a reasonable 
proportion of the federal estate tax 
imposed on estate, that the propor¬ 
tion of the federal estate allocated 
to the bequests was just and reason¬ 
able, was not plainly wrong if con¬ 
sidered as a finding of fact, and, if 
a mixed question of law and fact, 
was free from error.—Beals v. Ma- 
genis, 31 N.E.2d 20, 307 Mass. 547. 
Finding held not conclusion 
In proceedings for an order for 
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elusive. 1 In case of apparent inconsistencies or 
contradictions in the findings, special findings con¬ 
trol general findings. 1 

b. Determination of Particular Questions 

In proceedings for the distribution of a decedent’s es¬ 
tate the court may and should determine all questions 
involved which are within its jurisdiction, such as ques¬ 
tions pertaining to advancements to beneficiaries, claims 
adverse to the estate, and the rights of assignees. 

While it has been held that before issuing an or¬ 
der of distribution the court should hear and deter¬ 
mine all questions relating to the rights of the par¬ 
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ties, 2 and may in general exercise all powers and 
decide all questions necessary to a correct distri¬ 
bution of the estate, 3 it has also been held that the 
probate court, being a statutory court without gen¬ 
eral common-law or equity jurisdiction, see Courts 
§§ 298-305, has a limited jurisdiction and may not 
decide disputed or complicated questions. 4 

Thus it has been held, on the one hand, that the 
court has jurisdiction to, and should, ascertain and 
declare what is to be distributed, 5 who are entitled 
to share in the distribution, 5 and what each is en¬ 
titled to receive; 7 and in order to do so the court 


payment of a legacy, a finding that 
testator did not intend to give any¬ 
thing to plaintiff is not merely a con¬ 
clusion of fact derived from facts 
previously found, but a finding of 
testator’s intent, the ultimate fact 
in issue.—William Small Memorial 
Home for Aged Women v. Collins, 
154 P. 274, 07 Xan. 87. 

99. Domicile of decedent 

If no error was committed prejudi¬ 
cial to appellants from an order af¬ 
firming the probate court’s distribu¬ 
tion of decedent’s estate, the ques¬ 
tion of decedent's domicile is set¬ 
tled by the court's finding.—In re 
Crane. 172 N.W. 5S4, 205 Mich. 673. 

1. Cal.—In re Ross’ Estate, 202 P. 
641, 187 Cal. 454. 

2. N.J.—Exton v. Zule, 14 N.J.Eq. 
501. 

24 C.J. p 519 note 19. 

Corpus Juris cited as to duty of 
probate court in ordering distribu¬ 
tion.—State ex rel. Howe v. Hughes, 
123 S.W.2d 105, 111, 343 Mo. 827. 

3. Conn.—Chase Nat. Bank of City 
of New York v. Schleussner, 167 
A. 808, 117 Conn. 370. 

Pa.—In re Slagle's Estate, 7 A.2d 
363, 335 Pa. 552—In re Link’s Es¬ 
tate, 180 A. 1, 319 Pa. C13—In re 
Brandt's Estate, 83 Pa.Super. 322 
—Knoblauch v. Kiesel, 13 Pa.Dist. 
& Oo. 41—Swavely v. Seidel, 33 
Berks Co.L.J. 223, 55 York Leg.Rec. 
43. 

24 C.J. p 519 note 20, p 510 note 99 
[a]. 

True date of will 

Orphans* court had jurisdiction to 
determine the true date of a will 
leaving entire estate to widow, where 
it purported to have been executed 
prior to the birth of a child, but was 
claimed by widow to have been ex¬ 
ecuted subsequent to the birth of a 
child, such court having jurisdiction 
to determine all facts necessary to 
be known in the distribution of the 
estate.—In re Baum's Estate, 112 A. 
141, 269 Pa. 63. 

4. Oa,—Cook v. Weaver, 77 Ga. 9. 

24 C.J. p 519 note 20 [b], [c]. 
Turning over real estate under will 

A petition In the orphans’ court 


for a rule to show cause why real 
estate of a decedent should not be 
turned, over by the executors to a 
beneficiary under the will should be 
dismissed for want of jurisdiction.— 
In re Todd, 98 A. 778, 253 Pa. 622. 

5. Conn.—Chase Nat. Bank of City 
of New York v. Schleussner, 167 
A. 808, 117 Conn. 370. 

24 C.J. p 520 note 21. 

Nature of estate held by beneficia¬ 
ry may be determined.—In re Ram- 
bc’s Estate, 187 A. 303, 123 Pa.Super. 
565. 

Sufficiency of securities 

Where a trustee under a will claims 
that the securities which the execu¬ 
tors intend to turn over are, even if 
authorized, insufficient, the court 
should, before directing the invest¬ 
ments to be turned over, inquire into 
and determine their sufficiency as in¬ 
vestments of the trust funds.—Macy 
v. Mercantile Trust Co., 59 A.-586, 68 
N.J.Eq. 235. 

6. Cal.—In re Wilson's Estate, 248 
P. 666, 199 Cal. 199. 

Idaho.—Moyes v. Moyes, 94 P.2d 782, 
60 Idaho 601. 

S.I>.—H. C. Behrens Lumber Co. v. 
Evangelical Lutheran Good Samar¬ 
itan Soc., 278 N.W. 10, 66 S.D. 9. 
Vt.—In re Curtis’ Estate, 192 A. 13, 
109 Vt. 44. 

24 C.J. p 520 note 22. 

Right to share In residue 

Probate court had duty of deter¬ 
mining what persons were entitled to 
residue as to which deceased died in¬ 
testate and to make distribution ac¬ 
cordingly.—Johnson v. Superior Court 
in and for San Diego County, 283 P. 
331, 102 Cal.App. 178. 

Foreign or domestic corporation of 
same name 

Determination of question whether 
foreign corporation or domestic cor¬ 
poration of same name was entitled 
to residue of testator's estate under 
will devising it to corporation of 
such name was necessary before 
county court could enter final decree 
of distribution.—H. C. Behrens Lum¬ 
ber Co. v. Evangelical Lutheran Good 
Samaritan Soc., 278 N.W. 10, 66 S. 
D. 9. 


Creditors claiming commissions 

Where two creditors claim same 
commissions owed by decedent, or¬ 
phans’ court has the power to as¬ 
certain persons to whom distribution 
must be made.—In re Brandt’s Es¬ 
tate, 83 Pa.Super. 322. 

On petition for partial distribution 
of estate, court was required to de¬ 
termine whether petitioners were en¬ 
titled to share in portion of estate 
to be distributed; but it is not au¬ 
thorized to determine definitely and 
finally issue of heirship.—In re Am- 
pusait’s Estate, 21 P.2d 691, 131 Cal. 
App. 533. 

Right of adopted child 
Wis.—In re Mathews’ Will, 223 N.W 
434, 198 Wis. 128. 

Existence of legatee 

Where the evidence is insuffi¬ 
cient to determine whether a lega¬ 
tee is alive or dead, or whether he 
left issue entitled to his share, the 
remainder of the estate may be dis¬ 
tributed and the share of su-ch lega¬ 
tee deposited with the controller, un¬ 
til proper proof can be made.—Dunn 
v. Travis, 67 N.Y.S. 743, 56 App.Div. 
317. 

Effect of error on jurisdiction 

A county court has general juris¬ 
diction over an administrator and 
the settlement of an estate, and it 
is the county court’s duty to ascer¬ 
tain to whom the money should be 
distributed, and a direction to pay 
to the wrong person is a judicial 
error, but not an usurpation of ju¬ 
risdiction.—U. S. Fidelity & Guaran¬ 
ty Co. v. Bates, Neb., 296 N.W. 560. 

7. Idaho.—Moyes v. Moyes, 94 P.2d 
782, 60 Idaho 601. 

Vt.—In re Curtis’ Estate, 192 A. 13, 
109 Vt. 44. 

24 C.J. p 520 note 23. 

Reasonable sum for support 

Where by will a legatee is entitled 
to support, the court may determine 
what would be a reasonable sum for 
the legatee's support.—McCreary v. 
Robinson, Tex.Civ.App., 49 S.W. 933, 
reversed on other grounds 50 S.W. 
476, error dismissed. 
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may hear evidence, 8 and, where necessary, construe 
the will 9 or, with some qualification, other instru¬ 
ments bearing on such questions. 10 On the other 
hand, it has been held, at least where the matter is 
complicated or disputed, that the probate court may 
not or should not determine the validity of claims 
in the representative’s hands as assets of the es¬ 
tate, 11 or the persons who are entitled to share in 
the distribution, 12 or what each is entitled to re¬ 
ceive, 13 and also that the court may not construe 
the will. 14 The court cannot adjudicate the rights 
of persons not parties to the proceeding. 15 

Before distribution can be ordered the court must 
determine that all debts, charges, and expenses of 
administration are paid, or that sufficient funds are 
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on hand for that purpose. 16 

In equity. Where the distribution proceeding is 
instituted in a court of equity, the court may, as an 
incident of its equity jurisdiction, determine all re¬ 
lated matters involved. 17 

Advancements to beneficiaries; indebtedness. In 
determining the amount of a distributive share, the 
probate court may settle all questions of advance¬ 
ments, 18 and, in some jurisdictions, may inquire in¬ 
to and determine the indebtedness of the distributee 
to the estate and order a deduction of the same 
from his share, 19 although, in other jurisdictions, 
the court may not determine such indebtedness and 
order a deduction. 20 At any rate, the probate court 


8. Md.—Pole v. Simmons, 45 Md. 
246. 

24 C.J. p 521 note 24. 

9. Cal.—In re Dunn’s Estate, App. f 
89 P.2d 667. 

Pa.—In re Baum's Estate, 112 A. 141, 
269 Pa. 63. 

24 C.J. p 521 note 25. 

Statutory provisions 

(1) Under statute the orphans’ 
court has jurisdiction to construe 
wills for the purpose of decreeing 
distribution.—In re Morrisse's Es¬ 
tate, 110 A. 118, 91 N.J.Eq. 477- 
In re Fisher's Estate, 148 A. 193, 7 
N.J.Misc. 1075. 

(2) Under statute, a probate court 
may determine the construction of a 
legacy, where that is necessary for 
a decision, even though the court 
may not construe an entire will, and 
even though many probate courts 
were composed of men not learned in 
the law; and the fact that a par¬ 
ticular legacy constituted the only 
disposing part of the will, because 
of the prior death of the other lega¬ 
tee, could not oust the probate court 
of the power to construe such legacy 
only, on the ground that the probate 
court did not have power to construe 
an entire will.—Carr v. Railton, R.I., 
18 A.2d 646, reargument denied 20 
A.2d 374. 

Jurisdiction of probate courts to con¬ 
strue wills generally see the C.J.S. 
title Wills § 1076, also 69 C.J. 
p 860 note 32 et seq. 

10. Md.—Pole v. Simmons, 45 Md. 
246. 

24 C.J. p 521 note 26. 

Postnuptial agreement 

Where a postnuptial settlement 
was made between a husband and 
wife whereby property rights were 
settled, the probate court, having ju¬ 
risdiction of the estate of deceased 
wife, may determine the rights of 
the parties to the agreement on the 
final hearing as to the distribution 
of the estate.—Tipson v. Jeannot, 169 
N.W. 874, 204 Mich. 403. 


Agreement to disregard decree 

The surrogate has no jurisdiction 
to determine the validity of an agree¬ 
ment between distributees whereby 
distribution was to be made at vari¬ 
ance with the surrogate's decree.—In 
re Isaacs’ Estate, 169 N.T.S. 1066, 
103 Misc. 184. 

11. Conn.—Cone's Appeal, 35 A. 781, 
68 Conn. 84. 

12. Mass.—Coram v. Davis, 95 N.E. 
298, 209 Mass. 229. 

24 C.J. p 520 note 22 [b]-[e], [g], 
[ 13 , 

Where no fund for distribution ex¬ 
ists, the court should not hear and 
determine the claims of distributees. 
—Snyder’s Estate, 15 Pa.Co. 253. 

13. Ohio.—Cadiz First Nat. Bank v. 
Beebe, 56 N.E. 485, 62 Ohio St 41. 

14. Ga.—Cook v. Weaver, 77 Ga. 9. 

24 C.J. p 521 note 25 [g]. 

15. Conn.—Appeal of Wildman, 151 
A. 265, 111 Conn. 683. 

Representative as individual 

While the representative is a par¬ 
ty to the proceeding, he is not a 
party in his individual capacity, and 
his rights as an individual cannot be 
adjudicated.—Appeal of Wildman, su¬ 
pra. 

Guardian of deceased’s wife 

A probate court sitting in adminis¬ 
tration on estate of deceased did not 
have Jurisdiction to bring into the 
administration the guardian of de¬ 
ceased’s wife, in a wholly separate 
estate.—Johnson v. First Mortg. Loan 
Co. of San Angelo, Tex.Civ.App., 135 
S.W.2d 806. 

16. Mich.—In re Svitojus’ Estate, 
295 N.W. 543, 296 Mich. 1.9. 

Statutory provision 

A statute prescribing a time when 
distribution shall be made is not 
imperative, but requires such distri¬ 
bution only when it is apparent that 
the estate is in a condition for dis¬ 
tribution.—Reynolds Adm'r v. Reyn¬ 
olds Distributees, 11 Ala. 1023, 1026., 

442 


17. Ala.—Howell v. Ward, 161 S. 487, 
230 Ala. 379. 

Complete relief in equity see Equity 
§ 599. 

Homestead and dower rights 
Ala.—Howell v. Ward, supra. 
Various matters determined 

When a chancery court is duly re¬ 
sorted to to enforce payment of dis¬ 
tributive shares in behalf of lega¬ 
tees or distributees and jurisdic¬ 
tion is taken, the court may pro¬ 
ceed to determine the amount for dis¬ 
tribution, and thus fix the compen¬ 
sation payable to the administrator 
and his solicitor, determining ques¬ 
tions of the amount of costs, charg¬ 
es, etc., properly to be deducted.-- 
Goodman v. Palmer, 195 S.W. 165, 
137 Tenn. 556. 

18. Mo.—State ex rel. Howe v. 
Hughes, 123 S.W.2d 105, 343 Mo. 
827. 

Wyo.—Barrett v. Whitmore, 226 P- 
452, 31 Wyo. 301, rehearing denied 
228 P. 502, 32 Wyo. 1. 

24 C-J- p 522 note 33. 

19. Ariz.—Kinealy v. O’Reilly, 236 
P. 716, 28 Ariz. 246. 

Cal.—In re Bennett's Estate, 90 P- 
2d 84. 

Mo.—State ex rel. Howe v. Hughes, 
123 S.W.2d 105, 343 Mo. 827. 

S.D.—In re Hornstra's Estate, 226 N. 

W. 740, 55 S.D. 513. 

24 C.J. p 522 note 34, p 487 note 34 
[m]. 

Satisfaction of bond given to estate 
A surety on a purchase-money bond 
given by a distributee to the estate 
may, in equity, compel the executor 
or administrator to apply the dis¬ 
tributee's share toward the satisfac¬ 
tion of the bond.—Allen v. Smither- 
ton, 41 N.C. 341. 

20. Ala.—Bondurant v. Thompson, 15 
Ala. 202. 

24 C.J. p 522 note 34 [b]. 

Executor holding legatee’s note 
The surrogate cannot judicially de¬ 
termine whether a legacy shall be 
paid, on request of the executor and 
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cannot adjudge that a distributee is indebted to the 
estate in excess of his share therein; 21 nor can it 
recognize advancements to a legatee where no ref¬ 
erence to advancements appears in the will; 22 nor 
can it consider questions as to the validity or extent 
of the indebtedness of a legatee or distributee to the 
representative personally, 23 or to third persons. 24 

Claims adverse to estate . It has been held that a 
court exercising probate jurisdiction may not in a 
proceeding for distribution determine title to, or 
ownership of, the property of the estate on claims 
which are adverse to the estate, 25 although in some 
jurisdictions the probate court has the power to de¬ 
termine such claims. 26 A statute authorizing con¬ 


tests arising out of the community property in a 
proceeding for distribution has been held to apply 
only to cases of intestacy. 27 

Rights of assignees . Under statutes in some ju¬ 
risdictions the probate court has power, in order¬ 
ing distribution, to inquire into, and determine the 
validity of, conveyances and assignments by heirs 
and distributees, 28 and to decree the share of a 
legatee or distributee to his assignee. 29 However, 
in other jurisdictions, the court cannot do so 30 where 
the assignment is disputed, 31 although it has been 
held that it may so decree where the assignment is 
undisputed, 32 and the legatee or distributee consents 


in the absence of suit to compel 
payment, where executors hold a note 
of the legatee to the amount of the 
legacy.—Matter of Harper, 158 N.Y. 
S. 1000, 95 Misc. 464. 

21. Pa.—Springer's Appeal, 29 Pa. 

, 208. 

22 . Validity of agreement as to 
amount 

Where the will made no reference 
to advancements by testator to some 
of his children, an agreement between 
the children, designating the amount 
of such advancements and providing 
they should be deducted from the 
share of those to whom they were 
made, provided for a distribution of 
testator's estate in a manner differ¬ 
ent from that prescribed by the will, 
and therefore the county court was 
without jurisdiction in the probate 
proceedings to adjudicate the validity 
of that agreement and to direct the 
executrix to make distribution in ac¬ 
cordance with its terms.—In re Sip- 
chon's Estate, 193 N.W. 386, 180 Wis. 
504. 

23. N.Y.—In ro Mlldenberger's Es¬ 
tate, 17 N.Y.S.2d 79, 173 Misc. 64, 
aillrmed 21 N.Y.S.2d 612, 250 App. 
Dlv. 1008, appeal denied 23 N.Y.S.Sd 
203, 260 App.Dlv. 848. 

24 C.J. p 522 note 36. 

Partnership claims 

It is not proper to consider claims 
between the executor and a devisee 
arising out of a partnership between 
them.—In re Wentz, 74 A. 424, 225 
Pa. 566. 

04. Cal.—Noble v. Beach, App., 120 
i\3d 110. 

Mo.—In re Winnegar, 94 S.W. 833, 
118 Mo.App. 445. 

Okl.—I'irtlu v. Wright, 101 P,2d 625, 
187 Okl. 77. 

Utah.—In re Miles' Estate, 223 P. 
, 337, 63 Utah 144. 

24 C.J. p 522 note 37, p 511 note 5 

[S3. 

Claim of attorney 

Where client having claim against 
decedent's estate agreed to pay at¬ 
torney one third of whatever attor¬ 


ney should obtain, attorney could ei¬ 
ther proceed in court of general ju¬ 
risdiction to recover on express terms 
of the retainer agreement, or could 
institute statutory proceeding in sur¬ 
rogate's court against client to recov¬ 
er reasonable value of services, but 
could not obtain direct recovery in 
surrogate’s court.—In re Link’s Will, 
17 N.Y.S.2d 634, 173 Misc. 217. 

25. Cal.—In re King’s Estate, 24S 
P. 519, 199 Cal. 113. 

24 C.J. p 517 note 78. 

Claim of surviving partner 
Cal.—In re King’s Estate, 248 P. 519, 
199 Cal. 113. 

Rights of decedent’s lessee 

The court can only determine the 
respective interests of the parties 
in such title as decedent had at his 
death, and cannot adjudicate equities 
between devisees and persons ac¬ 
quiring rights in the property during 
decedent’s lifetime, and hence cannot 
deprive a lessee from decedent of her 
rights under the lease, although the 
lessee is executrix under the will, and 
as such a party to the probate pro¬ 
ceedings.—Triba v. Lass, 131 N.W. 
357, 146 Wis. 202. 

Claim not adverse 

Probate court had jurisdiction over 
a proceeding for the recovery of a 
portion of the estate by reason of 
an alleged agreement of adoption by 
deceased, since such claim is not ad¬ 
verse to, but in privity with, the es¬ 
tate. 

Cal.—Johnson v. Superior Court in 
and for San Diego County, 283 P. 
331, 102 Cal.App. 178. 

Ohio.—In re Meier's Estate, 30 N.E. 
2d 365, 65 Ohio App. 425. 

26. Ill.—In re Foran’s Estate, 223 
Ul.App. 382. 

27. Cal.—In re Wenks, 154 P. 24, 
171 Cal. 607. 

28. X^a.—McGettrick's Appeal. 98 Pa. 
9. 

18 C.J. p 898 note 71. 
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29. N.Y.—Matter of Farley, 155 N. 
Y.S. 63, 91 Misc. 185. 

24 C.J. p 522 note 38—18 C.J. P 898 
notes 69, 70. 

Right of assignee to: 

Intervene in proceeding see supra 
§ 519 a. 

Petition for distribution see supra 
§ 515. 

30. Vt.—Cox v. Ingleston, 30 Vt. 
258. 

24 C.J. p 522 note 39, p 520 note 22 
[b] [c]—18 C.J. p 899 note 73. 
property included in agreement 
Since the court cannot determine 
the rights of persons claiming under 
an agreement as assignees, in a pro¬ 
ceeding for partial distribution, the 
question whether all the property, 
or only the separate property of de¬ 
cedent, was embraced in the agree¬ 
ment between the widow and the 
heirs for a distribution of the es¬ 
tate is not properly before the court. 
—In re Foley, 51 P. 834, 52 P. 649, 
24 Nev. 197. 

31. Utah.—In re Miles' Estate, 223 
P. 337, 63 Utah 144. 

Wyo.—Barrett v, Whitmore, 226 P- 
452, 31 Wyo. 301, rehearing de¬ 
nied 228 P. 502, 32 Wyo. 1—Church 
v. Quiner, 224 P. 1073, 31 Wyo. 222. 
24 C.J.’ p 522 note 39, p 511 note 5 
[f], p 491 note 65 [d]—18 C.J. 
p 899 note 73. 

In California 

(1) The rule stated in the text has 
been followed.—In re Gamble, 135 P. 
970, 166 Cal. 253. 

(2) Formerly, under a statute now 
repealed, the probate court could in¬ 
quire into, and determine the va¬ 
lidity of, conveyances and assign¬ 
ments by heirs and distributees.— 
In re Burton, 29 P. 36, 93 Cal. 459— 
18 C.J. p 898 note 71. 

(3) Under the earlier rul? a judg¬ 
ment assigning to an heir his share 
in the estate was conclusive on a 
purchaser who had notice of the pro¬ 
ceedings and failed to intervene.— 
Freeman v. Rahm, 58 Cal. 111. 

32. Cal.—In re Gregson's Estate, 274 
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to payment to the assignee. 35 
c. Disposition 

In a proceeding for the distribution of a decedent's 
estate, the court may grant appropriate relief or deny the 
application, but fn distributing the estate the court can¬ 
not disregard the will. 

In a proceeding for distribution of the estate of 
a decedent, the court may in a proper case grant the 
appropriate relief, 34 or deny the application for dis¬ 
tribution. 35 However, the court can administer and 
distribute the estate only in accordance with the 
will, being without authority to direct distribution in 
a manner different from that prescribed. 36 

Defaults . It has been held that there should be 
a hearing and determination even though the pe¬ 
tition is not opposed, 37 and that a default allow¬ 
ance of the application is not warranted where the 
representative expressly submits the question of the 
legal effect of the facts to the court. 38 The failure 
of a widow to make an appearance in a prior pro¬ 
ceeding is not a ground for entering a default 
against her where her rights were not litigated in 
the prior proceeding. 39 

Dismissal . A petition for distribution filed be¬ 
fore the time for filing claims against the estate has 
expired should be dismissed without prejudice to 
the right to renew it at the proper time. 40 A peti¬ 
tion for a legacy or distributive share should also 
be dismissed where it appears that there is no mon¬ 


ey or other personal property of the estate applicable 
to the payment of the petitioner’s claim which may 
be so applied without injuriously affecting the rights 
of others entitled to priority or equality of pay¬ 
ment or satisfaction out of the estate. 41 Where the 
answer of executors in response to a petition for 
distribution of income shows the payment of in¬ 
come for taxes and other expenses, the petition must 
be dismissed ; 42 but the fact that the assets of a de¬ 
cedent’s estate, administration of which is pending 
in the probate court, are insufficient to pay all leg¬ 
acies in full affords no reason for a federal court 
dismissing, or declining to proceed on, a petition 
against the executors on a claim for a legacy which 
they have refused to pay, where the amount avail¬ 
able for legacies has been ascertained. 43 It has been 
held that, although the court would be authorized to 
dismiss a petition for distributive shares of intes¬ 
tate’s estate, where such petition contained juris¬ 
dictional facts necessary to compel the filing of an 
account, the matter would be disposed of according¬ 
ly, more than a year having elapsed since the grant 
of letters, and no notice having been given to cred¬ 
itors. 44 

A petition filed in the names of the widow and 
other distributees cannot be dismissed on the mo¬ 
tion of the widow alone. 45 

§ 525. Order or Decree for Distribution 

A decree directing distribution of the estate of a 


P. 991, 96 Cal.App. 767—Pendell v. 
Vesper, 258 P. 986, 85 Cal.App. 21. 
24 C.J. P 522 note 40. 

Assignment held to be mortgage 
Utah.—In re Miles’ Estate, 223 P. 337, 
63 Utah 144. 

33- Mo.—Johnson v. Jones, 47 Mo. 
App. 237. 

34. Ga.—Latimer v. Burtz, 112 S.E. 

912, 28 Ga.App. 691. 

Jurisdiction to turn over estate 
Where the entire estate had been 
set apart to a minor son as a year’s 
support, the court of ordinary was 
not without jurisdiction of a petition 
asking that the temporary adminis¬ 
trator be required to turn over the 
estate to the minor's guardian.—Lati¬ 
mer v. Burtz, supra. 

Decree held improper 

Where a company sought to have 
the distribution of part of an estate 
made to it under a deed absolute in 
form, and it was established that its 
claim was false and its deed simply 
a mortgage, it was improper, in a 
decree distributing such interest to 
another, apparently to recognize the 
company’s rights by making the dis¬ 
tribution subject to any rights whidh 
the company might have by way of 


any mortgage.—In re Lyon, 127 P. 75, 
163 Cal. 803. 

35. Denial held proper 

(1) Where, on the application of 
heirs, an administratrix was required 
to account for certain notes as part 
of the estate, and the court found 
that the notes belonged to the ad¬ 
ministratrix individually, pending 
the disposition of an appeal there¬ 
from, it was proper to deny an ap¬ 
plication for a final report and dis¬ 
tribution.—Smith v. Smith, 109 N.W. 
196, 133 Iowa 142. 

(2) The court, on petition of dis¬ 
tributees and over the objection of 
creditors, will not arrest the course 
of administration, charge the assets 
with a lien for unpaid debts, legacies, 
and expenses, discharge the adminis¬ 
trator, and direct distribution, where 
the money necessary to pay debts, 
legacies, and expenses of administra¬ 
tion is not proffered in court, and 
the only offer to’ pay the same is 
“on the decree of distribution being 
granted,” and not as a condition 
thereof.—In re Washburn, 82 P. 671, 
148 Cal. 64. 

36. Ark.—Thomason v. Phillips, 90S. 

W.2d 228, 192 Ark. 107. 

Md.—Phillips v. Mercantile Trust Co. 
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of Baltimore, 195 A. 394, 173 Md. 
290. 

Wis.—In re Richardson's Estate, 271 
N.W. 56, 223 Wis. 447—In re Sip- 
chen’s Estate, 193 N.W. 385, 180 
Wis. 504. 

37. Cal.—In re Painter, 47 P. 700, 
115 Cal. 635. 

38. N.V.—In re Schrier’s Estate, 260 
N.Y.S. 610, 145 Misc. 593, motion 
denied 263 N.Y.S. 539, 147 Misc. 
539. 

38. Prior heirship proceeding 
Wyo.—In re St. Clair’s Estate, 28 P. 
2d 894, 46 Wyo. 446. 

40. T>. C.—Sinnott v. Kenaday, 12 
App.D.C. 115. 

41. N.Y.—Matter of Alexander, 31 
N.Y.S. 411, 83 Hun 147—Matter of 
Storm, 28 N.Y.S. 394, 7 Misc. 383. 

24 C.J. p 522 note 46. 

42. N.Y.—Matter of Robinson, 141 
N.Y.S. 470, 156 AppJDiv. 363. 

43. U.S.—J. El wood Lee Co. v. Gratfe 
Hospital, D.C.Mas’s., 206 F. 994. 

44. N.Y.—In re Kuehn, 169 N.Y.S. 
876. 

45. Ala.—Green v. Fagan, 15 Ala. 

335. . ' 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 526 


decedent is in rem and constitutes the formal adjudication 
and record of what the court has ascertained and deter¬ 
mined as to the persons entitled to share in the assets, 
with their proportions. 

A decree distributing a decedent's estate is the 
formal adjudication and record of what the court 
has ascertained and determined as to the persons 
entitled to participate in the assets, with their pro¬ 
portions. 46 The order or decree is in rem 47 or at 
least quasi in rem. 48 

Orders for partial distribution and their influ¬ 
ence, if any, on a decree of final distribution are 
considered infra § 532. 

§ 526. - Form and Requisites 

A single decree of distribution of the estate of a de¬ 


cedent on final settlement should, in conformity with the 
will or the statute of descent, positively and conclusively 
dispose of all the property or assets of the estate among 
all the parties entitled thereto; and it may contain such 
incidental provisions, within the jurisdiction of the court 
to make, as are warranted by, and appropriate to, the 
facts of the particular case. 

Distribution of an estate on final settlement is 
properly made by a single decree assigning to each 
distributee separately his distributive share, 49 and 
it is not a valid objection to the decree that it was 
made in favor of parties who were not applicants 
therefor, 50 or whose shares have been satisfied or 
released. 51 

The decree should generally specify the several 
distributees by name and relationship, 52 specify 


the estate are made only for the pur¬ 
pose of informing the surrogate of 
these interests, a decree settling and 
allowing the account, but making no 
provision establishing the interest or 
share of any person in the estate or 
determining or directing the distri¬ 
bution thereof, is not a decree of dis¬ 
tribution.—In re Knapp’s Estate, 253 
N.T.S. 409, 141 Misc. 540. 

Consent or approval of court, parties, 
or counsel 

(1) Consent of court to order of 
distribution is necessary.—Nunn v. 
Hubacher, 158 N.E. 9, 25 Ohio App. 
265. 

(2) An agreement by decedents’ 
heirs for distribution among them 
of residue of decedents' estates did 
not have force and effect of probate 
court order of distribution, and ad¬ 
ministrator of estates could not be 
required to make payments to heirs 
as provided in such agreement until 
court order approving it and direct¬ 
ing administrator to distribute res¬ 
idue in accordance therewith was ob¬ 
tained.—Olson v. Gilbertson, 300 N. 
W. 918, 239 Wis. 241. 

(3) An order of court, incorporated 
in the e.djudlcation of a decedent's 
estate, directing counsel to prepare a 
schedule of distribution and to cer¬ 
tify that it conforms to the adjudica¬ 
tion and providing that such sched¬ 
ule, when agreed to by the parties or 
their counsel and approved and an¬ 
nexed to the adjudication, is to form 
a part thereof, does not require that 
all parties in interest file written ap¬ 
proval of the schedule, but is suffi¬ 
ciently satisfied if they agree in 
writing to a method of distribution 
which in fact coincides with that of 
the schedule of distribution and if 
the schedule is approved by counsel. 
—In re Hays’ Estate, 33 Pa.Dist, & 
Co. 153. 


In re McNeil’s Estate, 39 Pa.Dist. & 
Co. 15. 

(2) The accountant has no stand¬ 
ing to except to the adjudication on 
behalf of certain distributees where 
he is without express authority to 
represent them.—In re Stede’s Estate, 
38 Pa.Dist. & Co. 209, 29 Del.Co. 250. 

(3) Other cases.—In re Hartman's 
Estate, 90 Pittsb.Leg.J., Pa. t 77—In 
re Heron's Estate, 89 Pittsb.Leg.J., 
Pa., 52. 

47. Cal.—In re Clark's Estate, 212 P. 
622, 190 Cal. 354. 

Minn.—Murray v, Calkins, 254 N.W- 
605, 191 Minn. 460. 

N.Y.—In re Schach’s Will, 254 N.Y. 

S. 707. 142 Misc. 436. 

Proceeding for distribution as in 
rem see supra § 513. 

48. Pa.—In re Lockhart's Estate, 17 
Pa.Dist. & Co. 620, affirmed 169 A- 
475, 111 Pa.Super. 15. 

40. Ala.—King v. Brown, 18 So. 
935, 108 Ala. 68. 

N.J.—Sayre v. Sayre, 16 N.J.Eq. 505. 
24 C.J. p 523 note 53. 

50. Ky.—Caldwell v. Kinkead, 1 B. 
Mon. 228. 

N.J.—Sayre v. Sayre, 16 N.J.Eq. 505. 

51. N.J.—Sayre v. Sayre, supra. 

52. Me.—Grant v. Bodwell, 7 A. 12, 
78 Me. 460. 

Mo.—State ex rel. Cott v. Fidelity & 
Deposit Co. of Baltimore, Md., 298 
S.W. 83, 87, 317 Mo. 1078, citing 
Corpus Juris. 

24 C.J. p 523 note 56. 

Omission or failure to mention 

(1) Omission of certain heirs or 
legatees in ordering distribution 
is mistake of law, making decree er¬ 
roneous, but not void. 

Cal.—Jewell v. Pierce, 52 P. 132, 120 
Cal. 79, 

Vt.—Barber v. Chase, 143 A. 302, 101 
Vt. 343. 


46. N.J.—In re Bradford's Estate, 16 

A-2d 268, 128 N.J.Eq. 372. 

Matters not constituting decree of 
distribution 

(1) A minute order made by the 
court in proceedings to distribute an 
estate, stating that the court was of 
the opinion that half of the estate, 
subject to testamentary distribution 
and to the court’s jurisdiction, should 
be equally divided among decedent's 
children, and ordering that a decree 
of final distribution be prepared ac¬ 
cordingly, was not intended as a de¬ 
cree of distribution.—In re Spreek- 
els, 133 P. 289, 165 Cal. 597. 

(2) A declaration by the judge, 
at the conclusion of a hearing for 
the appointment of an administra¬ 
tor, that decedent's brothers and sis¬ 
ters arc his nearest surviving rela¬ 
tives and are entitled to his property 
in equal proportions is not a decree 
or order of distribution, as it serves 
the purpose merely of indicating the 
class of persons entitled to appoint¬ 
ment as administrator, there is no 
occasion to distribute any property, 
no property having come into the 
possession of the court through an 
administrator, and there is no direc¬ 
tion to any one to distribute any 
property.—Drummond v. Makaena, 30 
Hawaii 116. 

(3) Statement at end of adminis¬ 
trator's approved final account that 
there was certain balance for dis¬ 
tribution to administrator and his 
sister, as heirs, was not order of 
distribution so us to entitle admin¬ 
istrator to protection of statute exon¬ 
erating administrator from liability 
for paymonts made in good faith un¬ 
der court order, especially in absence 
of finding that notice of hearing on 
allowance of account included ref¬ 
erence to order of distribution.—State 
v, Glen Falls Indemnity Co., 179 A. 
823, 120 Conn. 178. 

(4) Where statements in the ac¬ 
count of the personal representative 
as to the legatees, next of kin, or 
other persons entitled to a share of 


BxceptioikS to decree 

(1) Possible beneficiaries are per¬ 
mitted to take exceptions to an ad¬ 
judication approving distribution,— 
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(2) Bare minute entry with refer¬ 
ence to sending heirs in possession of 
succession, without mentioning par¬ 
ticular heirs referred to, is insufflL- 
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the property and amount to be paid or delivered 
to each distributee, 53 and make a positive and con¬ 
clusive disposition 54 of all the property or assets 
among all the parties entitled thereto. 55 according 
to their respective rights, claims, and interests 56 
as established by proper allegations and proof. 57 
Where land is to be divided, it should be described 
or designated by the decree sufficiently for identifi¬ 
cation. 58 The decree must, of course, conform to 


the will of the testator, 59 or, in case of intestacy, 
to the statute of descent; 60 it must conform to any 
other applicable statutory requirements, 61 and it 
must not exceed the power, authority, or jurisdic¬ 
tion of the court. 62 A decree of distribution is 
proper and valid where it does not violate any of 
the foregoing rules, it is not fatally indefinite or 
uncertain, and its provisions are warranted by, and 
appropriate to, the facts of the particular case. 63 


cient to show that plaintiffs in sub¬ 
sequent action were recognized as 
heirs of succession, especially where 
one of them later was qualified as ad¬ 
ministrator.—Vidrine v. Deshotels, 
158 So. 618, 181 La. 50. 

Distribution to deceased person 

A decree, distributing a portion of 
an estate to a person afterward dis¬ 
covered to have been deceased, is ab¬ 
solutely void, and. rather than an 
inadvertent distribution, a total fail¬ 
ure to distribute exists.—In re Par- 
sell's Estate, 213 P. 40, 190 Cal. 454, 
25 A.L.R. 1561. 

53. Mass.—-Case v. Clark, 107 N.E. 

936, 220 Mass. 344. 

24 C.J. p 523 note 57. 

Decree distributing property in 
which estate has no interest at the 
time is null and void.—Davis v. Star- 
kenburg, 105 P.2d 54, 5 Wash.2d 273. 
Interest 

Although interest on an unpaid 
legacy is allowable from the time 
the legacy should be paid accord¬ 
ing to the provisions of the will, an 
order for payment of interest should 
not direct its payment absolutely, 
but only in its proper order, that is, 
as and when other similar claims are 
paid.—In re Mann’s Estate, 235 1ST. 
W. 733, 212 Iowa 17. 

Deduction of inheritance tax 

(1) An order, directing executors to 
pay legatee sum bequeathed to him 
by will after payment of inheritance 
taxes or filing of state comptroller’s 
written consent to such distribution 
or to deduct and pay state inherit¬ 
ance taxes out of legacy or collect 
amount of such taxes from legatee, 
was not erroneous as made before 
payment of such taxes and comptrol¬ 
ler’s consent to distribution and be¬ 
ing in alternative regarding manner 
of securing payment of tax, as order 
protected executors, who were jus¬ 
tified in making distribution to lega¬ 
tee by deducting from sum distribut¬ 
ed amount sufficient to satisfy in¬ 
heritance taxes against his share.— 
In re Fletcher’s Estate, 97 P.2d 1039, 
36 Cal.App.2d 567. 

(2) Other cases see 24 C.J. p 523 
note 57 [el, [f]. 

54. Cal.—In re Garrity, 38 P. 628, 

41 P. 485. 108 Cal. 463. 

24 C.J. p 524 note 58. 


Conferring judicial or ministerial du¬ 
ties on administrator 

(1) Order of distribution which at¬ 
tempts to invest administrator with 
judicial discretion in determination 
of distributees and their respective 
interests is void.—Gorg v. Ruther¬ 
ford, Mo.App., 31 S.W.2d 585. 

(2) However, probate order that 
administratrix assign note to heirs 
as their interest may appear is prop¬ 
er, where judgment had theretofore 
definitely named distributees and 
their interest.—Gorg v. Rutherford, 
supra. 

When decree final 

There is a final decree where, with¬ 
out repeating the award of distribu¬ 
tion, the court dismisses uncondi¬ 
tionally exceptions to a definitive 
award nisi.—In re Whitmore’s Es¬ 
tate. 20 Pa.Dist. & Co. 432. 

55. Mass.—Case v. Clark, 107 N.E. 

936, 220 Mass. 344. 

24 C.J. p 524 note 59. 

Order for partial distribution see 

infra § 532. 

Persons other than heirs, distribu¬ 
tees, legatees, or devisees 

(1) In so-me states, it is the obli¬ 
gation of the court to make an equi¬ 
table distribution of deceased's en¬ 
tire estate among creditors, heirs, 
devisees, and legatees.—Massie v. 
Paul, 92 S.W.2d 11, 263 Ky. 183. 

(2) In other states, probate court 
may decree distribution of decedent’s 
estate only to heirs or their represen¬ 
tatives.—Pockett v. Farley, 163 A. 
399, 86 N.H. 79. 

(3) Where the validity of a con¬ 
veyance by an heir is disputed, dis¬ 
tribution should be decreed as though 
no such conveyance had been made. 
—In re Blackinton, 158 P. 492, 29 
Idaho 310. 

(4) Probate decree distributing es¬ 
tate according to terms of will, but 
providing that decree should not de¬ 
termine rights of devisee’s judgment 
creditors, including right to challenge 
assignment of devisee’s interest, or 
effect of agreement between devisees 
to divide estate equally, was proper, 
since creditors and assignees could 
establish rights in separate proceed¬ 
ings.—McGee v. Allen, 60 P.2d 1026, 
7 Cal.2d 468. 


‘ Y.S. 190, 120 Misc. 230, affirmed 
In re Flint's Ex’r, 200 N.Y.S. 922. 
57. Ky.—Massie v. Paul, 92 S.W.2<T 
11, 263 Ky. 183. 

5S. Ark.—Jones v. Minogue, 29 Ark. 
637. 

24 C.J. p 524 note 60. 

59. Cal.—In re Ewer, 171 P. 683, 
177 Cal. 660. 

Minn.—Robinson v. Thomson, 163 N. 

W. 786 , 137 Minn. 446. 
Determination of rights under will 
It is court’s duty in probate mat¬ 
ters to determine legatees’ rights un¬ 
der terms of deceased’s will.—Asher 
v. Bone, C.C.A.Idaho, 100 F.2d 315. 
Incorporating will in decree 

In making a decree of distribution, 
a court may incorporate therein, by 
express terms or by apt reference, 
the will, or an agreement between 
the heirs.—Horton v. Winbigler, 165 
P. 423, 175 Cal. 149—In re Lockhart’s 
Estate, 69 P.2d 1001, 21 Cal.App. 574. 

60. Idaho.—Glover v. Brown, 184 P. 
649, 32 Idaho 426. 

61. Ark.—Hill v. Wade, 244 S.W. 
743, 155 Ark. 490. 

Cal.—In re Lind's Estate, 34 P.2d 486, 

, 1 Cal.2d 291. 

62. U.S.—Brown v. Routzahn, D.C. 
Ohio, 58 F.2d 329, reversed on other 
grounds, C.C.A., 63 F.2d 914, cer¬ 
tiorari denied Routzahn v. Brown, 
54 S.Ct 60, 290 U.S. 641, 78 L.Ed. 
557. 

Ohio.—State v. Lueders, 128 N.E. 70, 
101 Ohio St. 211. 

Or.—Skyles v. Kincaid, 264 P. 432, 
124 Or. 443. 

Vt.—Barber v. Chase, 143 A. 302, 101 
Vt. 343. 

Collection of assets 
Assets of an estate cannot be col¬ 
lected on distribution.—In re Cates’ 
Estate, 232 P. 972, 195 Cal. 319. 
Conversion of property into money 
Under California law, there is no 
provision authorizing a probate court 
to direct a conversion of a testator's 
property intc money.—Seymour v. 
National Biscuit. Co., C.C.A.N.J.. 107 
F.2d 58, 126 A.L.R. 1288, certiorari 
denied National Biscuit Co. v. Sey¬ 
mour. 60 S.Ct 590, 309 U.S. 665, 84 
L.Ed. 1012. 

63. Decrees held not void for un¬ 
certainty 

Cal.—Title Insurance & Trust Co. v. 


56. N.Y.—In re Flint’s Will, 198 N. 
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Provisions concerning trusts, liens, or limited es¬ 
tates or interests. Where a will makes a devise or 
legacy subject to a trust or limited estate or inter¬ 
est, the court may and should, in the decree of dis¬ 
tribution, make provisions appropriate to the sit¬ 
uation, such as provisions for the preservation of 
the principal, 64 awarding the limited estate or in¬ 
terest to the person entitled thereto, 65 and order¬ 
ing the payment to the life beneficiary of actual 
net 66 income only. 67 Where a will vests the title 
in fee in testatrix* children, subject to a trust, the 
decree of distribution should distribute such title 
in fee, subject to the trust, to the children; 68 but 
where it cannot be determined, before the death of 
the holder of a limited estate or interest, in whom 
the fee rests, the court should not decree distribu¬ 
tion of the principal before that time. 69 In the 
case of a dry or passive trust, the orphans* court 
has power in some states to supervise distribution 
of the trust res by the executor; 70 but in other 
states it cannot, in the decree of distribution, order 
payment of the trust fund to the cestui que trust. 71 
The court may, in its discretion, require the ex¬ 
ecutor to wind up the estate and leave payment of 
legacies to the testamentary trustee, even though 
the executor has not failed in the performance of 
his duties: 72 

There is little uniformity in the decisions respect¬ 
ing provisions concerning liens in decrees for dis¬ 
tribution, it being variously held that: The pro- 

Miller & Lux, 190 P. 433, 183 Cal. 

71. 

Minn.—Baumann v. Katzenmeyer, 283 

N.W. 242, 204 Minn. 240, 120 A.L.R. 

627. 

Inclusion of intermediate decision. 

Where objections to account were 
dismissed by intermediate decision 
on ground that objector was not re¬ 
lated to decedent, dismissal was per¬ 
mitted to be included in final decree 
directing: distribution instead of sub¬ 
mitting intermediate decree on that 
decision.—In re Wood’s Estate, 11 N. 

Y.S.2d 168, 170 Misc. 877. 

Omission of finding* of marriage 

Decree distributing estate to child 
of deceased was not erroneous be¬ 
cause of court’s failure to affirmative¬ 
ly find legal solemnization of mar¬ 
riage of parents.—In re McMurray’s 
Estate, 300 P. 72, 114 Cal.App. 439. 

Partial validity 

Order of distribution made before 
final settlement, with costs undeter¬ 
mined, was premature and void, but 
valid as far as denying right of heirs 
to share in property because of de¬ 
cedent’s nonresidence.—State ex rel. 

Gott v. Fidelity & Deposit Go. of 
Baltimore, Md., 298 S.W. 83, 317 Mo. 

1078. 


bate court has power, in distributing the estate of a 
decedent, to declare a lien thereon in favor of a 
third person and that the distributee shall hold sub¬ 
ject to the lien; 73 where an alleged assignment is 
found to be in fact a mortgage, the estate should be 
distributed to the heir subject to the rights, if any, 
of the assignee; 74 where the interest of a legatee 
has been attached, it is proper to stay payment of 
his share until the action against him has been de¬ 
termined; 75 it is unnecessary to set forth in an or¬ 
der of distribution to a trustee that the property 
distributed is in fact encumbered by a mortgage or 
trust deed; 76 the court has no authority to de¬ 
cree distribution subject to a lien for compensation 
of, or advancements by, the administrator; 77 and 
that a decree ordering an executor to pay over a 
certain amount of money in his hands as execu¬ 
tor cannot make such sum a lien on real estate and 
give complainant execution therefor, when the 
prayer of the bill does not ask for such lien or 
execution. 78 

Decree based on presumption of death. A decree 
for distribution on the presumption of the death 
of an ancestor arising from his absence should in¬ 
clude an adjudication on the effect of such absence 
and should rest the order of distribution thereon. 79 

§ 527. - Entry 

The decree distributing the estate of a decedent 
should be entered on the record in the prescribed man¬ 
ner, 

69. Vt.—In re Beach’s Estate, 151 
A. 654, 103 Vt. 70. 

70. Pa.—In re Lochrie's Estate, 16 
A.2d. 133, 340 Pa. 145. 

71. N.J.—In re Hedden’s Estate, 156 
A. 672, 109 N.J.Eq. 157. 

72. Wash.—In re Johnson’s Estate, 
73 P.2d 755, 192 Wash. 439. 

73. Cal.—Title insurance & Trust 
Co. v. Miller & Lux, 190 P. 433, 183 
Cal. 71. 

Effect of decree of distribution as 
to liens see infra § 529 b (3). 

74. Utah.—In re Miles’ Estate, 223 
P. 337, 63 Utah 144. 

75. Pa.—Cotton’s Estate, 6 Pa.Dist. 
268, 19 Pa.Co. 442, 13 Montg.Co. 
156. 

76. Cal.—In re Lair’s Estate. 102 P. 
2d 436, 38 Cal.App.2d 737. 

77. Wash.—In re Thompson’s Estate, 
188 P. 784, 110 Wash. 635. 

24 C.J. p 531 notes 17, 18. 

78. Ill.—Reichert v. Carr, 183 Ill. 
App. 99. 

79. Pa.—In re Morrison, 38 A. 895, 
183 Fa. 155. 

24 C.J. p 524 note 70. 


Particular decrees sustained 
Ala.—Fischer v. Pope, 155 So. 579, 
229 Ala. 170. 

Mass.—O’Connor v. O'Connor, 185 N. 

E. 354, 282 Mass. 506. 

Mo.—Gorg v. Rutherford, App., 31 
S.W.2d 585. 

N.Y.—In re Ayvazian’s Estate, 275 
N.Y.S. 123, 153 Misc. 467. 

Okl.—Gassin v. McJunkin, 48 F.2d 
320, 173 Okl. 210—Widener v. 

Miller, 11 P.2d 170, 155 Okl. 2. 
Pa.—In re Pierce’s Estate, 187 A. 58, 
123 Pa.Super. 171. 

Utah.—In re Efferson’s Estate, 259 
P. 919, 70 Utah 258. 

Wis.—In re Mohr's Estate, 248 N.W. 
143, 212 Wis. 198, rehearing de¬ 
nied 249 N.W. 517, 212 Wis. 198. 

64. N.C,—Grogan v. Ashe, 72 S.E. 
372, 156 N.C. 286. 

Tenn.—Parker v. Milam, 61 S.W.2d 
674, 166 Tenn. 266. 

65. Vt.—In re Beach’s Estate, 151 
A. 654, 103 Vt. 70. 

66. Cal.—In re McGirl's Estate, 13 
P.2d 746, 125 Cal.App. 310. 

67. N.C.—Grogan v. Ashe, 72 S.E. 
372, 156 N.C. 286. 

68. Cal.—In re Reith, 77 P. 942, 144 
Cal. 314. 
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The decree of distribution of a decedent's estate 
should be entered on the record in the prescribed 
manner. 80 An order of distribution is not invali¬ 
dated by the failure of the court to communicate 
with the parties before entering it, where they have 
had their day in court, a hearing having been had 
on the application for the order. 81 

§ 528. — Setting Aside, Correcting, and 

Modifying 

a. In general 

b. Parties and notice 

c. Application 

d. Evidence and findings 

e. Order or decree 

a. In General 

On proper grounds, and within the required time, a 
decree distributing a decedent’s estate may be modified 
or vacated by the court which rendered it, or it may be 
set aside, or other appropriate relief against it may be 
granted, by a court of equity. 


In a proper case a decree of distribution of a 
decedent’s estate may be opened and corrected or 
set aside 82 where the application is not barred by 
laches or statutory limitation; 83 and the fact that 
the decree is a muniment of title of the highest 
value, see infra § 529 b (2), does not prevent the 
exercise of jurisdiction for this purpose by an ap¬ 
propriate court in a proper case. 84 The decree 
may be opened, corrected, or set aside because it is 
void for insufficiency of notice, 85 or on the ground 
of extrinsic fraud, 86 or on the statutory ground of 
mistake, inadvertence, surprise, or excusable neg¬ 
lect. 87 On the other hand, in a particular case it 
may be proper to refuse such relief, 88 as where 
sufficient grounds do not appear 89 or the applica¬ 
tion or suit, in the form in which it is brought, 
is barred by statutory limitation 90 or by laches. 91 

The probate court which rendered the decree of 
distribution has jurisdiction to open and correct or 
set it aside 92 during the term at which it was ren- 


80. Tex.—Debrell v. Ponton, 22 Tex. 
686, 27 Tex. 623. 

24 C.J. p 525 note 71. 

Entry in rough, minutes 

The entry of the decree in the 
proper record, as distinguished from 
entry in rough minutes of the court 
which are not official records, consti¬ 
tutes the rendition by the court of 
its judgment.—Van Tiger v. Superior 
Court in and for Los Angeles County, 
60 P.2d 851, 7 Cal.2d 377. 

81. Mo.—State ex rel. Gott v. Fi¬ 
delity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 317 Mo. 1078. 

82. Cal.—In re Heed's Estate, 48 
P.2d 177, 9 Cal.App.2d 94—Hatfield 
v. Superior Court of California in 
and for San Joaquin County, 222 P. 
364, 64 Cal.App. 600. 

N.Y.—In re Connor’s Estate, 196 N.Y. 

S. 908, 119 Misc. 630. 

Setting aside and modifying order 
for partial distribution see infra § 
532. 

Omission, of distributee 

Decree of distribution, although 
not impeachable collaterally, may be 
revised in direct proceeding, so that 
distributee inadvertently omitted 
may recover share from other dis¬ 
tributees.—Knowles v. Perkins, 174 
N.E. 221, 274 Mass. 27. 

83. Neb.—In re Jensen's Estate, 283 
N.W. 196, 135 Neb. 602. 

N.Y.—In re Connor’s Estate, 196 N. 

Y.S. 908, 119 Misc. 630. 

24 C.J. p 527 notes 85 [b], 86 [b]. 
Laches not imputed to child 
Cal.—In re Ross, 73 P. 976, 140 Cal. 
2 82. 

24 C.J. p 527 note 86 [a]. 

84. Cal.—Lilienkamp v. Superior 

Court of Los Angeles County, 93 


P.2d 1008, 14 Cal.2d 293, supersed¬ 
ing, App., 85 P.2d 577. 

85. Okl.—In re Porter’s Estate, 83 P. 
2d 541, 183 Okl. 511. 

86. Cal.—Morgan v. Asher, 193 P. 
288, 49 Cal.App. 172. 

Or.—State v. Vincent, 52 P.2d 203, 
152 Or. 205. 

Wash.—In re Nielsen’s Estate, 87 P. 

2d 298, 198 Wash. 124. 

Wis.—In re Bailey's Estate, 238 N. 
W. 845, 205 Wis. 648. 

87. Mont.—State ex rel. O’Neil v. 
District Court of Eighth Judicial 
Dist., in and for Cascade County, 
30 P.2d 815, 96 Mont. 393. 

88. Cal.—In re Vizelich’s Estate, 11 
P.2d 870, 123 Cal.App. 651. 

Mich.—Driver v. Union Industrial 
Trust & Savings Bank, 249 N.W. 
459, 264 Mich. 42—Lugauer v. Hus- 
ted, 199 N.W. 682, 228 Mich. 76. 
N.Y.—In re Rogers' Estate, 255 N.Y. 
S. 745, 142 Misc. 572, affirmed 273 
N.Y.S. 1, 241 App.Div. 553. 

Okl.—In re Micco’s Estate, 68 P.2d 
798, 180 Okl. 183. 

Pa.—Downing v. Felhiem, 164 A. 598, 
309 Pa. 566—In re Robinson’s Es¬ 
tate, 33 Pa.Dist. & Co. 207—In re 
Hays’ Estate, 33 Pa.Dist. & Co. 
153—In re Cass' Estate, 22 Erie Co. 
276—In re Crossley’s Estate, 86 
Pittsb.Leg.J. 565, 52 York Leg.Rec. 
147, affirmed 7 A.2d 539, 135 Pa. 
Super. 524. 

Vt.—In re Warner’s Estate, 127 A. 
362, 98 Vt. 254. 

Wash.—In re Schirber's Estate, 298 
P. 682, 162 Wash. 329. 

Wis.—In re Garbade’s Estate, 203 
N.W. 748, 187 Wis. 105. 

24 C.J. p 526 note 79 [e]-[g]. 

89. Minn.—In re Eklund’s Estate, 218 
N.W. 235, 174 Minn. 28. 
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Okl.—In re Micco’s Estate, 68 P.2d 
798, 180 Okl. 183—Wright v. Salt- 
marsh, 50 P.2d 694, 174 Okl. 226. 
Pa.—In re Hummer’s Estate, 13 Pa. 

Dist. & Co. 63, 41 Lane.L.Rev. 477. 
Wash.—In re Nilson’s Estate, 186 P. 

268, 109 Wash. 127. 

Grounds for amendment or modifica¬ 
tion 

(1) No appeal having been taken 
from decree directing executors to 
pay unpaid balance to beneficiaries 
and invest certain sum in trust, it 
was law of case, and could not be 
modified except for fraud, mistake, 
lack of jurisdiction, or newly discov¬ 
ered evidence.—In re Surpless’ Es¬ 
tate, 255 N.Y.S. 730, 143 Misc. 48. 

(2) The decree cannot be amended 
to correct a mistake where there has 
been no mistake.—Van Tiger v. Su¬ 
perior Court m and for Los Angeles 
County, 60 P.2d 851, 7 Cal.2d 377. 
9*0. Cal.—In re Feraut’s Estate, 98 

P.2d 795, 37 Cal.App.2d 12—In re 
Hunter’s Estate, 278 P. 485, 99 Cal. 
App. 191. 

Okl.—Okfuskey v. Corbin, 40 P.2d 
1064, 170 Okl. 449. 

Pa.—In re Quinn's Estate, 21 A.2d 78, 
342 Pa. 509—In re Crozer's Estate, 
10 A.2d 429, 337 Pa. 327—In re Giv¬ 
en’s Estate, 141 A. 296, 292 Pa. 483. 
24 C.J. p 527 note 85. 

91. Minn.—In re Barlow’s Estate, 
188 N.W. 282, 152 Minn.i 249. 

Pa.—Downing v. Felhiem, 164 A. 598, 
309 Pa. 566. 

24 C.J. p 527 note 86. 

92. N.Y.—In re Mioducki’s Estate, 12 

N.Y.S.2d 83, 257 App.Div. 909. 

Pa.—In re Given’s Estate, 141 A. 296, 
292 Pa. 483—In re Hoffmaster's Es¬ 
tate, 33 Berks Co.L.J. 83, 54 York 
Leg.Rec. 176. 
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dered , 93 or while a contest of the will involved is 
pending , 94 or where the administrator has not been 
discharged , 96 or the time for appeal has not ex¬ 
pired . 96 Furthermore, a probate court may, in the 
exercise of its equitable powers, even after the en¬ 
try of an order closing the estate, set aside an or¬ 
der of distribution procured by fraud or due to ac¬ 
cident or mistake . 97 In some states the probate 
court may act although property has been distribut¬ 
ed in pursuance of the decree 98 and the distributees 
have given receipts reciting that the property has 
been delivered in compliance with the order and 
is received in satisfaction thereof ; 99 but in other 
states, by virtue of statutory limitation or other¬ 
wise, the court possesses or will exercise jurisdic¬ 
tion when, and only when, distribution has not ac¬ 
tually taken place, the fund remains within the 


§ 528 

control of the court, and no rights of third persons 
have intervened . 1 

After the control or jurisdiction of the probate 
court has terminated 2 a court of equity has jurisdic¬ 
tion to set aside, or grant relief against, a decree of 
distribution on the ground of fraud in the procure¬ 
ment thereof . 3 The fraud must be extrinsic , 4 as 
distinguished from intrinsic , 6 fraud. However, a 
court of equity will not vacate or modify the de¬ 
cree for error therein which was open to correc¬ 
tion on appeal or on motion to set aside , 6 except 
where the parties consent to modification 7 or join 
in asking for a redetermination . 8 

After the end of the term , the only remedy usual¬ 
ly is by appeal , 9 except where the decree is ab¬ 
solutely void or it. was rendered through mistake, 
inadvertence, surprise, or fraud , 10 in which case 
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Wis.—In re Bailey's Estate, 238 N.W. 
845, 205 Wis. 648. 

Jurisdiction of probate court to open, 
amend, and vacate its judgments 
and orders generally see Courts § 
309 c. 

For fraud 

Neb.—In re Jensen’s Estate, 283 N. 

W. 3 96, 135 Neb. 602. 

S.D.—Clauson v. Western Surety Co., 
264 N.W. 726, 64 S.D. 106. 

In. interests of justice 

N.Y.—In re Droney’s Estate, 248 N.Y. 

S. 449, 231 App.Div. 674. 

Xioss of jurisdiction 

Probate court did not lose jurisdic¬ 
tion because it first denied and later 
granted motion to set aside order 
of distribution, where motion granted 
was first one to that end presented 
to court after duo notice.—Jacobs- 
meyer v. Superior Court in and for 
San Diego County, 22 P.2d 253, 132 
Cal.App. 42. 

93. Mo.—In re Gillis’ Estate, App., 
33 S.W.2d 973. 

24 C.J. p 525 note 72. 

94. Cal.—Jacobsmeyer v. Superior 
Court in and for San Diego County, 
22 P.2d 253, 132 Cal.App. 42. 

95. S.D.—Clauson v. Western Surety 
Co. 264 N.W., 726, 64 S.D. 106. 

96. Tenn.—York v. Bank of Com¬ 
merce & Trust Co., 93 S.W.2d 333, 
19 Tenn.App. 594. 

97- Ill.—In re Braje’s Estate, 13 N. 

E.2d 821, 294 Ill.App. 377. 
Equitable powers of probate court 
see Courts § 302. 

Estate closed for eighteen, months 

Orderly procedure would seem to 
require that an attack more than 
eighteen months after the estate has 
been closed should be made in some 
other court.—In re Braje's Estate, 
supra* 

9®. Cal.—Hatfield v. Superior Court 
of California in and for San Joa- 

34 C.J.S.—29 


quin County, 222 P. 364, 64 Cal. 

App. 600. 

24 C.J. p 525 note 73, p 526 note 80 
[b]. 

99. Mo.—Aull v. St. Louis Trust Co., 
50 S.W. 289, 149 Mo. 1. 

1. Pa.—Downing v. Felhiem, 164 A. 
598, 309 Pa. 566—In re Given’s Es¬ 
tate, 141 A. 296, 292 Pa. 483—In 
re Donnelly’s Estate, 116 A. 165, 
272 Pa. 208. 

24 C.J. p 526 note 80. 

Decree obtained by fraud 

(1) Even where the decree was ob¬ 
tained by fraud, a probate court may 
be without power to reverse or set 
aside a decree of distribution after 
the estate has been settled and dis¬ 
tribution has been made.—Gill v. 
Bromley, 140 A. 721, 107 Conn. 281. 

(2) A probate court is not justi¬ 
fied in vacating and setting aside its 
final decree, assigning real property 
to the heirs, on the ground that it 
was obtained by fraud, as against a 
stranger to the record who purchased 
the property from one of the dis¬ 
tributees, unless it is shown that the 
purchaser was connected with the 
fraud by participation therein or by 
actual or constructive notice thereof 
before the purchase.—St. Paul Gas¬ 
light Co. v. Kenny, 106 N.W. 344, 
97 Minn. 150. 

2. Cal.—Lilienkamp v. Superior 

Court of Los Angeles County, 93 P. 
2d 1008, 14 Cp.l.2d 293, superseding, 
App., 85 P.2d 577. 

Mont.—Hoppin v. Lang, 241 P. .636, 
74 Mont. 558. 

3. Cal.—Security-First Nat. Bank v. 
Easter, 29 P.2d 422, 136 Cal.App. 
691. 

Mont.—Hoppin v. Lang, 241 P. 636, 74 
Mont. 558. 

Jurisdiction of equity over adminis¬ 
tration of estates generally see 
Equity § 61. 


4. Cal.—Simonton v. Los Angeles 
Trust & Savings Bank, 221 P. 368, 
192 Cal. 651—Sears v. Rule, 114 F. 
2d 57,, 45 Cal.App.2d 374. 

5. Cal.—Monk v. Morgan, 192 P. 
1042, 49 Cal.App. 154. 

perjured testimony 

Equity does not grant relief 
against probate court decree distrib¬ 
uting deceased’s assets simply on 
ground that it was obtained by per¬ 
jured testimony, in absence of claim 
that plaintiffs seeking relief were by 
defendants’ fraud prevented from ap¬ 
pearing, presenting their claims, and 
having them litigated.—Murray v. 
Calkins, 254 N.W. 605, 191 Minn. 460. 
Proof of heirship 

Decree of distribution cannot be 
set aside by court of equity for fraud 
in proof of heirship if court had ju¬ 
risdiction over parties.—Hoppin v. 
Lang, 241 P. 636, 74 Mont. 558. 

6. Idaho.—Moyes v. Moyes, 94 P.2d 
782, 60 Idaho 601. 

Failure of decree to conform to will 
Cal.—Mitchell v. Bagot, App., 119 P- 
2d 758. 

Error in 1 administrator’s final account 
Minn.—De Wolf v. Ericson, 220 N.W. 
406, 175 Minn. 68. 

7. Cal.—Security-First Nat. Bank 
v. Easter, 29 P.2d 422, 136 Cal.App. 
691. 

8. U.S.—Murrell v. Stock Growers’ 
Nat. Bank of Cheyenne, C.C.A.Wyo„ 
74 F.2d 827. 

9. Idaho.—Connolly v. Kootenai 
County Probate Ct., 136 P. 205, 
25 Idaho 35. 

24 C.J. p 525 note 75. 

10. Tex.—Heavey v. Castles, Civ. 
App., 12 S.W.2d 615, error refused. 

24 C.J. p 525 note 76 [a]-Cc], [g]. 
Nature of fraud 

To justify setting aside probate 
judgment at subsequent term for 
fraud, fraud must be in yery. pro- 
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the probate court may set aside, amend, or modify 
the decree , 11 or a court of equity may set it aside 
or grant relief against it . 12 

Exclusiveness of other remedies. A decree of 
distribution may not be set aside, corrected, or mod¬ 
ified where another remedy is provided which is 
deemed to be exclusive . 12 Thus, where some prop¬ 
erty has not been administered in probate proceed¬ 
ings and the fact is not discovered until a final de¬ 
cree of distribution has been entered, the final de¬ 
cree should not, for this reason, be set aside, but 
the proper remedy is under the statute providing 
for the subsequent issue of letters testamentary 
whenever other property is discovered . 14 

Conditions precedent. A decree distributing a de¬ 
cedent's estate will not be set aside, corrected, or 
modified until necessary conditions precedent have 
been complied with . 15 Thus, where the orphans' 
court enters a final decree of adjudication and dis¬ 
tribution, and in a different proceeding enters a 
final decree in escheat, it cannot subsequently, at 
the instance of relatives of decedent, open the de¬ 
cree of distribution and order restitution of money 
by the state without having previously vacated the 
final decree of escheat . 16 Further, where a decree 


of distribution was entered on the assumption that 
deceased died intestate, but subsequently an instru¬ 
ment purporting to be his will was found, the lega¬ 
tees must first secure an order admitting the in¬ 
strument to probate before they can successfully 
attack the decree of distribution . 17 

b. Parties and Notice 

Only an interested person may bring a suit or pro¬ 
ceeding to open and set aside an order or decree of dis¬ 
tribution of a decedent's estate. All other interested per¬ 
sons should be made parties and given due notice. 

A suit or proceeding to set aside, or to obtain 
relief against, a decree of distribution of a dece¬ 
dent's estate may be brought by, and only by, an 
interested person . 18 The persons to whom the es¬ 
tate has been ordered to be distributed are proper 
and necessary parties to the proceeding , 19 even 
though distribution has actually been made to such 
persons and the court has no power to order them 
to make restitution . 20 Persons having no interest 
or rights under the order of distribution are not 
proper parties to the application . 21 

Notice. Due notice may and should be given to 
all interested persons , 22 unless, it is held, the pro¬ 
ceeding is brought in the court which rendered the 


curement of judgment; it must be 
extrinsic to, and not intrinsic in, 
the issues determined by the judg¬ 
ment. 

Mo.—Gorg v. Rutherford, App., 31 S. 
W.2d 585. 

OkL—Okfuskey v. Corbin, 40 P.2d 
1064, 170 Okl. 449. 

24 C.J. p 525 note 76 [d]-[f]. 

11. Mass.—Jones v. Jones, 112 N.E. 
224, 223 Mass. 540. 

24 C.J. p 526 note 79. 

12. Cal.—Bacon v. Bacon, 89 P. 317, 
150 Cal. 477. 

24 C.J. p 526 note 81. 

13. Distribution to deceased person 

Where a portion of an estate is 
distributed to a deceased person, that 
portion of the decree is absolutely 
void, and an executor cannot get the 
decree of distribution corrected by 
proceeding under Code Civ.Proc, § 
473, relating to amendments by the 
court, but should proceed by proper 
petition and notice to all claimants 
for a new order of distribution as 
to the portion of the estate covered 
by the previous void decree.—In re 
Parsell’s Estate, 213 P. 40, 190 Cal. 
454, 25 A.L.R. 1561. 

14. Idaho.—Chandler v. Kootenai 
County Probate Ct., 141 P. 635, 26 
Idaho 173. 

15. Okl.—In re Douglas’ Estate, 90 
P.2d 35, 185 Okl. 25. 

16. Pa.—In re Alton,. 69 A. 902, 220 
Pa. 258. 


17. Okl.—In re Douglas’ Estate, 90 
P.2d 35, 185 OkL 25. 

18. Ark.—Black v. Mayberry, 149 S. 
W.2d 945. 

Mont.—Hoppin v. Lang, 241 P. 636, 
74 Mont. 558. 

Okl.—He-ah-to-me v. Hudson, 249 P. 

138, 121 Okl. 172. 

24 C.J. p 525 note 77. 

Trustee in bankruptcy of one ap¬ 
pointed trustee under will had no in¬ 
terest in testator’s estate, and hence 
was not entitled to ask that final 
judgment of distribution and assign¬ 
ment be set aside.—In re Wittwer’s 
Estate, 257 N.W. 626, 216 Wis. 432. 
Joinder of parties 

Where executors distributed the 
residuum of the estate among the 
legatees, and thereafter it was dis¬ 
covered that securities assigned cer¬ 
tain legatees were forgeries, and 
such legatees filed a bill in equity 
for a reapportionment, there was no 
misjoinder of parties complainant, 
since the distribution was a single 
transaction affecting all parties.— 
Maldaner v. Beurhaus, 84 N.W. 25, 
108 Wis. 25. 

Preliminary hectoring to take proof of 
status 

In proceeding by alleged paternal 
first cousins of deceased to reopen 
and modify a decree directing dis¬ 
tribution of balance of estate to ma¬ 
ternal first cousin of deceased as sole 
heir, a hearing was ordered by the 
surrogate, in accordance with estab¬ 
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lished practice followed in proceed¬ 
ings where status of a claimant to 
kinship must be proved as a pre¬ 
liminary step in the proceeding, for 
the purpose of taking proof on the 
status of the petitioner and her two 
sisters in support of their assertions 
that they were paternal first cousins 
of the deceased and entitled to share 
in the distribution of the estate.— 
In re Hayden’s Estate, 176 Misc. 1078, 
29 N.Y.S.2d 852. 

19. Cal.—Lilienkamp v. Superior 
Court of Los Angeles County, 93 
P.2d 1008, 14 Cal.2d 293, supersed¬ 
ing, App., 85 P.2d 577. 

20. N.Y.—In re Gall, 74 N.E. 875, 
182 N.Y. 270, modifying 92 N.Y.S. 
1124, 101 App.Div. 609. 

Wis.—Leavens’ Estate, 27 N.W. 324, 
65 Wis. 440. 

21. N.Y.—Matter of Losee, 94 N.Y.S. 
1082, 46 Misc. 363, 4 Mills Surr. 
483, affirmed 101 N.Y.S. 1132. 

24 C.J. p 527 note 89. 

Attorneys ordered to pay estate 
moneys into court could not assert 
right of creditors of executrix to ob¬ 
ject to vacation of decree of distribu¬ 
tion.—In re Troy's Estate, 268 P. 426, 
92 Cal.App. 352. 

22. Cal.—Lilienkamp v, Superior 
Court of Los Angeles County, 93 
P.2d 1008, 14 Cal.2d 293, supersed¬ 
ing, App., 85 P.2d 577—LinstSad v. 
Superior Court in and for Mendo¬ 
cino County, 61 P.2d 355, 17 Cal. 
App.2d 9. 
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decree, and during the same term at which it was 
rendered , 23 or notice is waived, as by appearing 
and opposing the opening of the decree , 24 or all the 
parties concerned concur in seeking the amend¬ 
ment granted . 25 

c. Application 

The application to set aside or amend a decree of 
distribution of a decedent's estate should be in proper 
and appropriate form and contain the requisite allega¬ 
tions. 

According to the practice, statutory or otherwise, 
of the particular jurisdiction, the proper mode of 
applying to the court which rendered a decree of 
distribution of a decedent's estate to set it aside, 
or to amend or modify it, is by motion 26 or peti¬ 
tion ; 27 and it has been held that, in order to set 
aside or vacate, a final decree of distribution on 
the ground of mistake, it is necessary to bring an 
action directly for that purpose . 28 Where a suit 
is brought in equity, the proper form of pleading 
may be a bill of review , 29 a bill in the nature of 
a bill of review , 30 or either a supplemental bill or 
a supplemental bill in the nature of a bill of review, 
in accordance with whether the questions presented 
were or were not determined by the decree of dis¬ 
tribution . 31 

The pleading or application must state facts con¬ 
stituting a cause for the amendment or setting aside 
of the decree ; 32 but where the complaint, in an 
action to set aside a decree of distribution, alleges 
appointment of the administrator and rendition of 
the decree, it will be presumed that the petition for 


the administrator's appointment alleged the prop¬ 
er jurisdictional facts . 33 A new petition by an ad¬ 
ministrator for an order of distribution in which 
he sets forth the undisputed facts with regard to 
the persons entitled to distributive shares and the 
amount to be distributed, and which differs entirely 
from the former petition and decree, must be re¬ 
garded as containing by necessary implication so 
clear a prayer for the revocation of the previous 
decree as to have the effect of such an application . 34 

d. Evidence and Findings 

Competent and relevant evidence justifying interfer¬ 
ence with a decree directing distribution of a decedent’s 
estate must be introduced before the decree may be 
amended or set aside. Properly supported findings should 
be made as to the matters involved. 

In a proceeding to set aside, correct, or modify a 
decree or order directing distribution of a dece¬ 
dent's estate competent and relevant evidence is 
admissible , 35 but evidence relating to matters not 
pleaded is inadmissible . 36 

A decree of distribution will not be amended or 
set aside where the evidence does not authorize, 
warrant, or justify interference with the decree . 37 

Findings. Findings, supported by the evidence , 38 
should be made as to the matters involved ; 39 but 
it is, of course, proper to fail to find a fact which 
is not established by the evidence . 40 Where the 
error, if any, in a finding will not affect any sub¬ 
stantial right, it is immaterial whether or not the 
finding is correct . 41 


Minn.—In re Koffel’s Estate, 222 N. 

W. 68, 175 Minn. 524. 

Mont.—State ex rel. O'Neil v. Dis¬ 
trict Court of Eighth Judicial Dist., 
in and for Cascade County, 30 P. 
2d 815, 96 Mont. 393. 

Pa.—In re Robinson’s Estate, 33 Pa. 
Dist. & Co. 207. 

Wis.—In re Bailey's Estate, 238 N. 

W. 845, 205 Wis. 648. 

24 C.J. p 526 note 78. 

23 . Ill.—Griswold v. Smith, 116 Ill. 
App. 223, error dismissed 73 N.E. 
400, 214 Ill. 323. 

34. Pa.—Booth's Estate, 20 Fa.Co. 
248. 

25. Cal.—In re Soboslay’s Estate, 47 
P.2d 714, 4 Cal.2d 177. 

2G. Cal.—In re Hunter's Estate, 278 
P. 485, 99 Cal.App. 191. 

27 . Pa.—Keyser's Estate, 6 Pa.Dist 
181, 19 Pa.Co. 364—In re Leslie’s 
Estate, 86 Pittsb.Leg.J. 515. 

24 C.J. p 526 note 79 [d], 

28 . N.D.—Knight v. Harrison, 174 
N.W. 632, 43 N.D. 76. 


29. Amendment of decree 

A decree in equity determining the 
rights of the distributees and order¬ 
ing the appointment of commission¬ 
ers to make partition cannot be 
amended, except upon rehearing or 
hill of review.—Ansley v. Robinson, 
16 Ala. 793. 

30. Ill.—In re Braje’s Estate, 13 N. 
E.2d 821, 294 Ill.App. 377. 

81. U.S.—Murrell v. Stock Growers' 
Nat. Bank of Cheyenne, C.C.A. 
Wyo., 74 F.2d 827. 

32 . Cal.—Ringwalt v. Bank of 

America Nat. Trust & Savings 
Ass'n, 45 P.2d 967, 3 Cal.2d 680. 

Conn.—Gill v. Bromley, 140 A. 721, 
107 Conn. 281. 

La.—Succession of Uthoff, 200 So. 
290, 196 La. 892. 

Minn.—In re Turner's Estate, 233 N. 

W. 305, 181 Minn. 528. 

Neb.—In re Jensen’s Estate, 283 N. 

W. 196, *135 Neb. 602. 

24 C.J. p 527 note 90. 

33. N.D.—Fischer v. Dolwig, 151 N. 
W. 431, 29 N.D. 561. 

24 C.J. p 527 note 93. 
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34. Me.—In re Cote, 57 A. 584, 98 
Me. 415. 

35. Vt.—In re Warner’s Estate, 127 
A. 362, 98 Vt. 254. 

36. Pa.—In re Hays’ Estate, 33 Pa. 
Dist. & Co. 153. 

37. Cal.—Bixby v. Security-First 
Nat. Bank of Los Angeles, 60 P.2d 
862, 7 Cal.2d 424—Metzger v. Ves¬ 
tal, 42 P.2d 67, 2 Cal.2d 517. 

Neb.—In re Jensen’s Estate, 283 N. 

W. 196, 135 Neb. 602. 

N.V.—In re Schoonmaker's Estate, 
290 N.Y.S. 814, 160 Misc. 810. 
N.D.—Kranz v. Tavis, 192 N.W. 176, 
49 N.D. 553. 

Pa.—In re Hays’ Estate, 33 Fa.DIst. 
& Co. 153. 

Wash.—In re Nielsen’s Estate, 87 P. 
2d 298, 198 Wash. 124. 

38. Mont.—Hoppin v. Lang, 241 P. 
636, 74 Mont. 558. 

39. Mont.—Hoppin v. Lang, supra. 

40 . Vt.—In re Warner's Estate, 127 
A. 362, 98 Vt. 254. 

41. Mont.—Hoppin v. Lang, 263 P. 
421, 81 Mont. 330. 
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e. Order or Decree 

On vacating a decree of .the probate court directing 
distribution of a decedent’s estate, equity may not con¬ 
trol the action to be taken in the probate proceeding. 
The administration of the estate is reopened by the va¬ 
cation of the decree. 

A court of equity may not, on -setting aside a 
decree of the probate court distributing a dece¬ 
dent's estate, direct what action shall be taken 
thereafter in the probate proceeding, 42 nor in such 
case may the probate court correct its decree pro 
forma to conform to such directions. 43 The court, 
in correcting a decree of distribution so as to let 
in omitted distributees, may provide for protection 
of the administrator with reference to payments 
made under the original decree, 44 and it may, in 
pursuance of statutory authority, direct the orig¬ 
inal distributees to return the excess over their 
lawful shares to the administrator for disburse¬ 
ment to the omitted distributees. 45 

In a state wherein the statutes do not provide 
for the vacation by a court of its own decrees on 
the ground of fraud, the remedy of a party claim¬ 
ing that an order annulling a decree of distribution 
was obtained by fraud is a suit in equity. 46 

Finality of decree. An order setting aside a de¬ 
cree of distribution from which .no appeal has 
been taken is not subject to collateral attack where 
the court had jurisdiction to make the order. 47 
Where the probate court had jurisdiction to annul 
its decree of distribution, it should not set aside 
its order of annulment on the ground, that it lacked 
jurisdiction; 48 and where the jurisdiction of the 
probate court to vacate its decree of distribution 
is challenged, its order overruling the motion or 
plea is, when not appealed from, res judicata. 49 

Effect of decree . An order settirig aside the de¬ 


cree of distribution opens up the administration of 
the estate 50 and it becomes necessary, by a new 
application and notice in the probate court, to ob¬ 
tain a new order or decree of distribution. 51 

Where a decree of distribution is set aside by 
the probate court before distribution is made there¬ 
under, to one of the legatees, who is also execu¬ 
tor, the money directed to be paid to the legatee 
is still the property of the estate, and, when in the 
hands of the attorney of the executor, its payment 
into court may be ordered. 52 However, the vaca¬ 
tion of the decree of distribution does not entitle 
a surety of the administrator to recover payments 
from a distributee's administrator except to the ex¬ 
tent of the balance, if any, remaining in the pos¬ 
session of the representative of the distributee. 53 

§ 529 . -- Construction, Operation, and Ef¬ 

fect 

a. Construction 

b. Operation and effect 

a. Construction 

General rules relating to the construction of Judg¬ 
ments ordinarily apply in the interpretation of orders or 
decrees directing distribution of a decedent's estate. In 
a proper case the will may be resorted to. 

An order or decree distributing a decedent’s es¬ 
tate is subject to judicial explanation or interpreta¬ 
tion where its language is vague, uncertain, or am¬ 
biguous, 54 and in the construction of such an or¬ 
der or decree the general principles governing the 
construction of judgments, see the C.J.S. title Judg¬ 
ments §§ 436-443, also 34 C.J. p 501 note 4—p 507 
note 76, ordinarily apply. 55 All the words of the 
order or decree should be given effect, and none 
treated as redundant unless such construction is 


42. Mont.—Hoppin v. Lang, 241 P. 
636, i74 Mont. 558. 

43. Mont.—Hoppin v. Lang, supra. 

44. Mass.—Cleaveland v. Draper, 80 
N.E. 227, 194 Mass, 118. 

45. N.Y.—In re Hayden’s- Estate, 29 
N.Y.S.2d 852, 176 Misc. 1078. 

4& Mont.—State ex rel. O'Neil v. 
District Court of Eighth Judicial 
Dist., in and for Cascade County, 
30 P.2d 815,. 96 Mont. 393. 

47. Cal.—In re Troy’s Estate,' 268 
P. 426 r 92 CaLApp. 352. 

48. -Mont.—State ex rel. O’Neil v. 
District Court of Eighth , Judicial 
Dist., iri and for Cascade County, 
30 P.2d 815, 96 Mont. 393. 

49 . Tenn. — York v. Bank of Com- 
’ merce & Trust Co., 93 S.W.2d 333, 

19 Tenn.App. 594. 


50. Cal.—Edlund v. Superior Court 
in and for City and County of San 
Francisco, 289 P. 841, 209 Cal. 690. 

51. Mont.—Hoppin v. Lang, 241 P. 
636, 74 Mont. 558. 

52. Cal.—In re Troy’s Estate, 268 P. 
426, 92 Cal.App. 352. 

53. N.Y.—In re Harned’s Will, 267 
N.Y.S. 769, 149 Misc. 476. 

1 t ' r 

54. Cal.—In re Goldberg’s Estate, 76 
P.2d 508, 10 :Cal.App.2d 709. 

Construction of order for 1 partial 
distribution see infra § 532. 

55. Particular orders or decrees con¬ 
strued # 

Cal.—In re Wallace’s Estate, 79 P.2d 
1094, 11 Cal.2d 338, motion granted 
86 P.2d 95, 12 *Cal.2d‘ 476—In re 
Bouche’s Estate, 74 P.2d 563, ‘ 24 
Cal.App.2d 86—In re Lockhart’s 
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Estate, 69 P.2d 1001, 21 Cal.App.2d 
574. 

N.Y.—In re Surpless’ Estate, 255 N. 

Y.S. 730, 143 Misc. 48. 

Pa.—In re McCrea’s Estate, 21 Pa. 
Dist. & Co. 69. 

S.D.—Woolley v. Woolley, 217 N.W. 
196, 52 S.D. 193. 

Wis.—In re Corse's Will, 217 N.W. 

726, 195 Wis. 88. 

24 C.J. p 531 note 23 [a]. 

Materiality of assignment 

In suit for construction of decree 
of distribution under will, as re¬ 
spects conflicting claims to trust in¬ 
come of a deceased beneficiary’s pu¬ 
tative child and of such beneficiary’s 
collateral „ blood relatives, the fact 
that beneficiary’s husband had as¬ 
signed all his right, title, and interest 
to such income to the putative child 
was immaterial.—Gore- v. Bingaman, 
85 P.2d 172, 29<Oal»Appt2d 460. 
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unavoidable : 56 and where an order is susceptible 
of two constructions, one of which would render 
it legal and operative while the other would render 
it illegal and void, the former must be adopted. 57 

Reference to will. Resort may be had to the will 
to interpret, and to establish the true meaning and 
intent of, the decree of distribution, 58 or even to as¬ 
certain the terms of distribution, 59 provided there 
is ambiguity or inconsistency on the face of the 
decree, 60 or it omits matters contained in the will, 61 
and, by apt reference, the will is incorporated and 
made a part of the decree. 62 The decree should be 
construed so as to be consistent with the will if 
this is possible; 63 and where it is a counterpart of 
the will it cannot be given a different interpreta¬ 
tion than the will. 64 An absolute and unequivo¬ 
cal final decree of distribution is not made ambig¬ 
uous by a recital that the distribution is according 
to the will; 65 and where the final decree of dis¬ 
tribution necessarily construes the will and is not 
ambiguous or made subject to the will, the will 
cannot be resorted to in order to modify or affect 
it. 66 

In an action for construction of a decree of dis¬ 


§ 529 

tribution under a will, parol evidence is inadmis¬ 
sible in the absence of ambiguity in the will or of 
fraud, extrinsic or collateral, in obtaining the de¬ 
cree. 67 

b. Operation and Effect 

(1) In general 

(2) As to title and right of possession 

(3) As to lien 

(4) As to personal representative or 

testamentary trustee 

(1) In General 

General rules pertaining to the finality, binding force, 
and conclusive effect of Judgments generally, especially 
those relating to judgments in rem, are applicable to de¬ 
crees directing distribution of a decedent’s estate. 

Where a final decree directing distribution of a 
decedent’s estate has been entered, and has not been 
reversed or modified on appeal or set aside by a 
proper proceeding, the property involved is no long¬ 
er a part of decedent’s estate; 68 it is discharged 
from further administration, 69 and the probate 
court is without control or jurisdiction thereof 70 
or jurisdiction to make any order affecting it, 71 


56. Cal.—Parker v. Bower, 156 P. 
869, 172 Cal. 436. 

24 C.J. p 532 note 26. 

57. Ohio.—Armstrong- v. Grandin, 
39 Ohio St. 368. 

58. Cal.—In re Goldberg’s Estate, 76 
P.2d 508, 10 Cal.2d 709—Fraser v. 
Carman-Ryles, 64 P.2d 39.7, 8 Cal. 
2d 143—Mitchell v. Bagot, App., 
119 P.2d 758. 

59. Cal.—In re Lockhart's Estate, 
69 P.2d 1001, 21 Cal.App.2d 574. 

60. Cal.—Fraser v. Carman-Ryles, 
64 P.2d 397, 8 Cal.2d 143—Buttram 
v. Finley, 99 P.2d 1093, 37 Cal.App. 
2d. 459—In re Lockhart’s Estate, 
69 P.2d 1001, 21 Cal.App.2d 574. 

61. Cal.—In re Lockhart’s Estate, 

• 69 P.2d 1001, 21 Cal.App.2d 574. 

24 C.J. p 524 note 58 [b]. 

62. Cal.—In re Scrimger's Estate, 
206 P. 65, 188 Cal. 158—In re Lock¬ 
hart’s Estate, 69 P.2d 1001, 21 Cal. 
App.2d 574. 

Utah.—In re Efferson's Estate, 259 
P. 919, 70 Utah 258. 

Wash.—Porter v. Wheeler, 230 P. 640, 
131 Wash. 482. 

24 C.J. p '524 note 58 tb], P 632 note 
28 [a]. 

63. Cal.—In re Ewer, 171 P. 683, 177 
Cal. 660. 

Corpus Juris cited in support of 
the proposition that where the Will 
and the decree are inconsistent the 
decree will govern.—State v. Under¬ 
wood, 86 P.2d 707, 713, 54 Wyo. 1. - 


Construction against intestacy 

A construction of distribution de¬ 
cree which leads to intestacy or par¬ 
tial intestacy is not favored by law. 
—Buttram v. Finley, 99 P.2d 1093, 
37 Cal.App.2d 459. 

64. Cal.—Canfield v. Security-First 
Nat. Bank of Los Angeles, 87 P.2d 
830, 13 Cal.2d' 1—Manning V. Bank 
of California, National Ass’n, 15 
P.2d 746, 216 Cal. 629. 

Mont.—In me Murphy's Estate, 43 P. 
2d 233, 99 Mont. 114. 

65. Minn.—Long v. Willsey, 156 N. 
W. 349, 132 Minn. 316. 

66. Cal.—Shipley v. Jordan, 274 P. 
745, 206 Cal. 439. 

Minn.—Long v. Willsey, 156 N.W. 
349, 132 Minn. 316. 

67. Cal.—Gore v. Bingaman, 85 P.2d 
172, 29 Cal.App.2d 460. 

68. Minn,—In re Koffel’s Estate, 222 
N.W. 68, 175 Minn. 524. 

Effect of decree vacating order of 
distribution see supra § 528 e. 
Operation and effect of order for par¬ 
tial distribution see infra § 532. 

69. Minn.—In re Koffel’s Estate, su¬ 
pra. 

Completion of necessary administra¬ 
tion proceedings 

Judgment approving distribution 
of estate of intestate made by ad¬ 
ministrators in compliance with con¬ 
tract between heirs for equal dis¬ 
tribution of certain assets of estate 
completes administration proceedings 
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necessary.—In re Richardson’s Es¬ 
tate, 271 N.W. 56, 223 Wis. 447. 

Estate is ready to be closed where 
all payments provided for in the will 
have been made, the only property in 
the hands of the executor is a worth¬ 
less note, and the decree of final dis¬ 
tribution disposes of that note.—In 
re Murphy’s Estate, 188 P. 146, 57 
Mont. 273. 

In Ziouisiaua the succession is not 
closed by a judgment recognizing the 
heirs and sending them into posses¬ 
sion or decreeing that they are en¬ 
titled to receive the estate from the 
executor.—Kelley v. Kelley, 3 So.2d 
641, 198 La. 338—Succession of 

Braun, 174 So. 257, 187 La. 185—Lan¬ 
dry's Succession, 41 So. 490, 117 La. 
193. 

70. Minn.—In re Koffel’s Estate, 222 
N.W. 68, 175 Minn. 524. 

Mont.—State v. District Court of 
Nineteenth Judicial Dist. in and 
for Toole County, 245 P. 529, 76 
Mont. 143. 

Nothing remains for court 
Cal.—Aronson v. Bank of America, 
N. T, & S. A., 109 P.2d 1001, 42 Cal. 
App.2d 710. 

71. Okl.—In re Hicks' Estate,, 116 
P.2d 905. 

Order directing different disposi¬ 
tion is void. 

Cal.—In re Garraud, 36 Cal.’277. 
Wash.—Prefontaine v. McMicken, 47 
P. 231, 16 Wash. 16. 
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except such as may be necessary to compel com¬ 
pliance with the decree. 72 

Where a decree of distribution is made after 
due notice, by a court having jurisdiction, and it has 
not been set aside or modified in a proper and 
timely proceeding or reversed or modified on ap¬ 
peal, and no appeal therefrom is pending, the de¬ 
cree is final, 73 conclusive, 74 and res judicata. 75 The 
decree has all the finality and binding effect of any 
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judgment of a court of record, 76 and also has ef¬ 
fect as a judgment in rem. 77 It is the law of the 
case 78 and of the estate. 79 This is true, in the ab¬ 
sence of extrinsic fraud 80 or the like, 81 even though 
the decree is erroneous. 82 It is presumed that the 
decree is correct, 83 that the proceedings resulting 
in the decree were regular, 84 and that there was 
sufficient competent evidence before the court to 
authorize the judgment. 85 


Order substituting different securi¬ 
ties 

Order of distribution directing 
transfer of specified securities to 
trustees to pay net income as direct¬ 
ed by will deprives probate court of 
jurisdiction to substitute different se¬ 
curities at subsequent term.—In re 
Boland’s Estate, Mo.App., 14 S.W.2d 
521. 

72. Mont.—State v. District Court 
of Nineteenth Judicial Dist. in and 
for Toole County, 245 P. 529, 76 
Mont. 143. 

OkL—In re Hicks’ Estate, 116 P.2d 
905. 

Jurisdiction to enforce decree of dis¬ 
tribution see infra § 531. 

73. U.S.—Palmer v. Palmer, D.C. 
Conn., 31 F.Supp. 861—Sunshine 
Mining Co. v. Treinies, D.C.Idaho, 
19 F.Supp. 587, affirmed, C.C.A., 
Treinies v. Sunshine Mining Co., 
99 F.2d 651, certiorari granted 59 
S.Ct. 489, 306 U.S. 624, 83 L.Ed. 
1029, affirmed 60 S.Ct. 44, 308 U.S. 
66, 84 L.Ed. 85, rehearing denied 
60 S.Ct. 464, 309 U.S. 693, 84 L.Ed. 
1034. 

Cal.—In re Hunter’s Estate, 278 P. 

485, 99 CaLApp. 191. 

Iowa.—Weidman v. Money, 219 N.W. 
39, 205 Iowa 1062. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 151 Kan. 724—Roberts v. Wal¬ 
lace, 42 P.2d 594, 141 Kan. 717. 

Ky.—Nolan v. Nolan’s Adm’rs, 27 S. 

W.2d 408, 234 Ky. 50. 

Mo.—Gorg v. Rutherford, App., 31 S. 
W.2d 585. 

Mont.—State v. District Court of 
Nineteenth Judicial Dist. in and for 
Toole County, 245 P. 529, 76 Mont. 
143. 

Neb.—Billiter v. Parriott, 258 N.W. 
395, 128 Neb. 238. 

N.Y.—In re Surpless’ Estate, 255 N. 

Y.S. 730, 143 Misc. 48. 

Okl.—Woods v. Vann, 256 P. 918, 125 
Okl. 121. 

Pa.—In re Harkness’ Estate, 129 A. 
458, 283 Pa. 464, certiorari denied 
Hanna v. Pennsylvania Co. for In¬ 
surance of Lives and Granting An¬ 
nuities, 46 S.Ct. 104, 269 U.S. 579, 
70 L.Ed. 422. 

Wash.—In re Sykes’ Estate, 118 P.2d 
961—Farley v. Davis, 116 P.2d 263. 
Collateral attack see infra § 530. 
Setting aside, correcting, and modify¬ 
ing decree see supra § 528. 


Determination within pleadings and 
evidence 

Decree on final settlement of ad¬ 
ministrator’s account is final in so 
far as distribution and amount there¬ 
of are determined within pleadings 
and evidence.—Moore v. Esslinger, 
167 So. 328, 232 Ala. 251. 

74. Idaho.—Moyes v. Moyes, 94 F.2d 
782, 60 Idaho 601. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 151 Kan. 724. 

Mass.—Dudley v. Sheehan Const. Co., 
25 N.E.2d 230, 305 Mass. 144. 

Mo.—In re Boland's Estate, App., 14 
S.W.2d 521. 

Mont.—State v. District Court of 
Nineteenth Judicial Dist. in and for 
Toole County, 245 P. 529, 76 Mont. 
143. 

Pa.—In re Harkness' Estate, 129 A. 
v 458, 283 Pa. 464, certiorari denied 
Hanna v. Pennsylvania Co. for In¬ 
surance of Lives and Granting An¬ 
nuities, 46 S.Ct. 104, 269 U.S. 579, 
70 L.Ed. 422. 

Vt.—In re Warner’s Estate, 127 A. 
362, 98 Vt. 254. 

Decree entered with consent of all 
legatees 

Cal.—Bixby v. Security-First Nat. 
Bank of Los Angeles, 60 P.2d 862, 
7 Cal.2d 424. 

75- Cal.—Gore v. Bingaman, 85 P. 
2d 172, 29 Cal.App.2d 460—Arnoux 
v. Westphal, 10 P.2d 133, 122 Cal. 
App. 476. 

Ky.—Nolan v. Nolan’s Adm’rs, 27 S. 

W.2d 408, 234 Ky. 50. 

Mont.—State v. District Court of 
Nineteenth Judicial Dist. in and 
for Toole County, 245 P. 529, 76 
Mont. 143. 

Tex.—Heavey v. Castles, Civ.App., 12 
S.W.2d 615, error refused. 

Wash.—Laack v. Hawkins, 284 P. 89, 
155 Wash. 308. 

76. Kan.—Ruppenthal v. Maag, 113 
P.2d 101, 153 Kan. 588. 
Conclusiveness of judgments: 
Generally see the C.J.S. title Judg¬ 
ments §§ 592-848, also 34 C.J. p 
743 note 70 et seq. 

In rem see the C.J.S. title Judg¬ 
ments § 910, also 34 C.J. p 1172 
note 13 et seq. 

Decree stands on same basis as any 

other judgment.—Bremerton Cream¬ 
ery & Produce Co. v. Elliott, 50 P.2d 
48, 184 Wash. 80. 
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Decree is of equal rank with judg¬ 
ments entered in other courts of rec¬ 
ord.—Dolphin v. Peterson, 249 N.W. 
784, 63 N.D. 792. 

Orders of distribution are so far 
of nature of judgments that, if not 
appealed from, they become final.— 
State ex rel. Howe v. Hughes, 123 
S.W.2d 105, 343 Mo. 827. 

77- U.S.—O’Connor v. Stanley, C.C.A. 
Neb., 54 F.2d 20. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

78. Vt.—Lyons v. Field, 175 A. 11, 
106 Vt. 474. 

79. Cal.—In re Gardiner’s Estate, 
114 P.2d 643, 45 Cal.App.2d 559. 

80- U.S.—Freeman v. Hopkins, C.C. 
A.Cal., 32 F.2d 756, certiorari de¬ 
nied 50 S.Ct. 30, 280 U.S. 575, 74 
L.Ed. 626. 

Cal.—In re Goldberg's Estate, 76 P.2d 
508, 10 CaLApp. 709. 

81. Cal.—Mitchell v. Bagot, App., 
119 P.2d 758. 

Absence of fraud or collusion 

Okl.—In re Micco’s Estate, 68 P.2d 
798, 180 Okl. 183—Hetherington v. 
Foster, 49 P.2d 760, 173 Okl. 440— 
Hetherington v. Falk, 49 P.2d 756, 
173 Okl. 437—National Exploration 
Co. v. Robins, 283 P. 236, 140 Okl. 
260 . 

Absence of fraud or mistake 

Cal.—Shaw v. Palmer, 224 P. 106, 65 
Cal.App. 441. 

82. Cal.—McLellan v. McLellan, 110 
P.2d 1034, 17 Cal. 2d 552—In re 
Hunter’s Estate, 278 P. 485, 99 Cal. 
App. 191. 

S.D.—Woolley v. Woolley, 217 N.W. 
196, 52 S.D. 193. 

Vt.—Lyons v. Field, 175 A. 11, 106 
Vt. 474. 

Wash.—First Nat. Bank v. Watkins, 
228 P. 837, 130 Wash. 645. 

24 C.J. p 528 note 99 [i]. 

83. Okl.—Esch v. Callaway, 251 P. 
1028, 123 Okl. 38. 

84. Wash.—Manning v. Alcott, 241 
P. 287, 137 Wash. 13. 

24 C.J. p 531 note 20. 

85. Cal.—French v. Phelps, 128 P. 
772, 20 CaLApp. 101. 

Okl.—Hetherington v. Foster, 49 P. 
2d 760, 173 Okl. 440—Hethering¬ 
ton v. Falk, 49 P.2d 756, 173 OkL 
437. 
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On the other hand, the order or decree is not 
final or conclusive while an appeal therefrom is 
pending*, 86 where it appears from the face of the 
record that it is void, 87 or where it makes a dis¬ 
tribution unauthorized by law. 88 

Persons bound . A decree of distribution which is 
final and conclusive is binding on all parties in¬ 
terested in the estate 89 and, as a judgment in rem, 
it binds the whole world. 90 It is binding on all 
parties 91 over whom the court had jurisdiction; 92 
and where constructive notice is the only notice 
required by statute, and such notice has been giv¬ 
en, all interested persons are deemed parties with¬ 
in the meaning of the rule and are bound by the 
decree, 93 even though they were not mentioned in 
the proceedings, 94 were not personally served with 
notice, 95 and were not present. 96 The decree is 


binding on persons who were served with notice, 97 
or who appeared 98 or agreed to the decree. 99 Un¬ 
der some statutes creditors of the estate are bound 
where they appeared or were made parties and 
were required to meet specific averments respecting 
their rights to the estate. 1 

However, there may be, according to some au¬ 
thorities, persons who are not bound by the decree, 2 
such as strangers or third persons, 3 persons claim¬ 
ing adversely to the .estate, 4 persons who had no 
notice, actual or constructive, 5 or persons interested 
who received no notice of the proceedings and had 
no opportunity to be heard therein. 6 A legatee or 
devisee is bound only in that capacity and not in re¬ 
spect of property which he owns separately or 
claims to own in his own right and adversely to the 
estate; 7 and, a fortiori, a third person owning the 


86. Cal.—Reeve v. Phillips, 70 P.2d 
607, 9 Cal.2d 239. 

87. Mo.—Flynn v. Stoutimore, App., 
226 S.W. 591. 

88. Cal.—Martinovich v. Marsicano, 
70 P. 459, 137 Cal. 354. 

24 C.J. p 529 note 3. 

89. Kan.—Brown v. Schreckler, 100 
P.2d 741, 151 Kan. 724. 

Minn.—Marquette Nat. Bank of 
Minneapolis v. Mullin, 287 N.W. 
233, 205 Minn. 562. 

N.D.—Dolphin v. Peterson, 249 N.W. 
784, 63 N.D. 792. 

Okl.—Wolfe v. Graham, 90 P.2d 
1067, 185 Okl. 318—Hogan v. Su¬ 
perior Court of Okmulgee County, 
254 P. 966, 122 Okl. 295—Teague 
v. Smith, 204 P. 439, 85 Okl. 12. 
Wash.—Farley v. Davis, 116 P.2d 
263. 

All concerned 

Vt.—In re Warner’s Estate, 127 A. 

362, 98 Vt. 254. 

Claimants of estate 
Tex.—Hurley v. Hirsch, Civ.App., 
66 S.W.2d 387, error dismissed. 
Distributees 

Ky.—Massie v. Paul, 92 S.W.2d 11, 
263 Ky. 183. 

Mo.—State ex rel. Gott v. Fidelity 
& Deposit Co. of Baltimore, Md., 
298 S.W. 83, 317 Mo. 1078. 

Heirs 

Mich.—Walden v. Crego’s Estate, 
285 N.W. 457, 288 Mich. 564. 

Unknown heirs 

Okl.—Gassin v. McJunkin, 48 P.2d 
320, 173 Okl. 210. 

Child pretermitted from will 
Okl.—Gassin v. McJunkin, supra. 
Persons under legal disability 

Subject to such provisions, if any, 
as are made for their benefit by 
statutes in force at the time, inter¬ 
ested persons under legal disabil¬ 
ity are bound * by a decree of dis¬ 
tribution. 


Cal.—Ringwalt v. Bank of America 
Nat. Trust & Savings Ass’n, 45 P. 
2d 967, 3 Cal. 2d 680—Abels v. 

Frey, 14 P.2d 594, 126 Cal.App. 48. 
Ill.—In re Togneri’s Estate, 15 N.E. 

2d 908, 296 Ill.App. 33. 

Okl.—Gassin v. McJunkin, 48 P.2d 
320, 173 Okl. 210—National Ex¬ 

ploration Co. v. Robins, 283 P. 236, 
140 Okl. 260. 

90. Minn.—Murray v. Calkins, 254 
N.W. 605, 191 Minn. 4 60. 

N.Y.—Roseman v. Fidelity & De¬ 
posit Co. of Maryland, 277 N.Y.S. 
471, 154 Misc. 320. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

91. Pa.—In re Henson’s Estate, 36 
Pa.Dist. & Co. 109. 

Vt—Lyons v. Field, 175 A. 11, 106 
Vt. 474. 

92. Wash.—Golden v. McGill, 102 P. 
2d 219, 3 Wash.2d 708—In re Niel¬ 
sen’s Estate, 87 P.2d 298, 198 Wash. 
124. 

93. N.J.—In re Bradford’s Estate, 16 
A.2d 268, 128 N.J.Eq. 372. 

94. Okl.—Wolfe v. Graham, 90 F.2d 
1067, 185 Okl. 318. 

95. Okl.—Wolfe v. Graham, supra. 
Allegation of want of actual no¬ 
tice is unavailing where it appears 
that the notice provided by the act 
of assembly has been given.—Fergu¬ 
son v. Yard, 30 A. 517, 164 Pa. 586. 

96. Neb.—Brownfield v. Edwards/ 

271 N.W. 797, 132 Neb. 325. * 

Absent heir 

N.H.—Voliotes v. Ventoura, 162 A. 
921, 86 N.H. 52. 

97. Iowa.—Weidman v. Money, 219 
N.W. 39, 205 Iowa 1062. 

Wash.—Golden v. McGill, 102 P.2d 
219, 3 Wash.2d 708. 

Where citation was served on for¬ 
eign consul general on behalf of un¬ 
known alien heirs and every effort 
made to ascertain persons entitled 
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to distribution, decree of distribution 
was conclusive against nonresident 
alien asserting present claim of kin¬ 
ship.—In re Weiss' Estate, 252 N.Y. 

S. 223, 141 Misc. 94. 

98. Wash.—Golden v. McGill, 103 
P.2d 219, 3 Wash. 2d 708—In re 
Turner’s Estate, 70 P.2d 1059, 191 
Wash. 145. 

99. Wash.—Bremerton Creamery & 
Produce Co. v. Elliott, 50 P.2d 48, 
184 Wash. 80. 

1. Ky.—Massie v. Paul, 92 S.W.2d 
11, 263 Ky. 183. 

Xiimited effect as to creditors 

Notice having been given to cred¬ 
itors, creditor was bound as to as¬ 
sets distributed, but not otherwise. 
—Levin v. Hirschmann, 159 A. 775, 
162 Md. 215. 

2. N.Y.—Wende v. Wende, 251 N.Y. 
S. 773, 141 Misc. 52, affirmed Thor- 
burn v. Wende, 255 N.Y.S. 979, 235 
App.Div. 757, modified on other 
grounds 257 N.Y.S. 186, 235 App. 
Div. 424. 

3. Ariz.—Petersen v. Southern Ari¬ 
zona Bank & Trust Co., 97 P.2d 225, 
54 Ariz. 506. 

24 C.J. p 529 note 1 [b]. 

Person not heir or party 
Idaho.—Coats v. Harris, 75 P. 243, 
9 Idaho 458. 

4 . Ariz.—Petersen v. Southern Ari¬ 
zona Bank & Trust Co., 97 P.2d 225, 
54 Ariz. 506. 

24 C.J. p 529 note 2. 

Grantee from decedent 
Okl.—Stevens v. Patten, 50 P.2d 1106, 
174 Okl. 582. 

5. Ark.—James v. Helmich, 57 S.W. 
2d 829, 186 Ark. 1053. 

6. La.—Succession of Pizzati, 85 So. 
218, 147 La. 496. 

24 C.J. p 529 note 1. 

7. Cal.—Rowland’s Estate, 16 P. 315, 
74 Cal. 523, 5 Am.S.R. 464—Shaw 
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property in question, and not personally notified of, 
or appearing in, the proceeding, is not bound by the 
decree. 8 

While the decree is binding on a privy of a par¬ 
ty, 9 that is, on a person claiming by transfer or in¬ 
heritance from a party after the decree has been 
rendered, 10 it is not binding on a person assert¬ 
ing a right against an heir, devisee, or distributee, 11 
or a right claimed to have been acquired from him 

prior to the rendition of the decree. 12 

* ^ 

Even though a court of competent jurisdiction 
has distributed an estate as an intestate estate, if it 
subsequently appears that decedent left a will the 
intestate distribution will come to naught and must 
be declared ineffective as to all distributees, 13 leav¬ 
ing open only the question of protection of bona 
fide purchasers. 14 


Matters concluded . A decree of distribution 
which is final is conclusive as to all matters which 
were determined and covered by it 15 and which 
were properly before the court for determination, 16 
as well as questions and facts which should, 17 or 
might properly have been, 18 raised and presented. 
The decree is conclusive as to the assets of the es¬ 
tate, 19 the person or persons in whom the property 
of decedent has vested, 20 the part, proportion, or 
amount to which each is entitled, 21 and the rights 
of all persons interested in the estate, 22 including 
the parties named 23 and heirs, devisees, and lega¬ 
tees; 24 the decree is the measure of the rights of 
the parties, 25 the beneficiaries, 26 and all persons in¬ 
terested in the estate. 27 

A decree of distribution under a will is a final 
and conclusive adjudication of the testamentary 


v. Palmer, 224 P. 106, 65 Cal.App. 
441. 

8- Wash.—France v. Freeze, 102 P. 
2d 687, 4 Wash.2d 120—Boardman 
v. Watrous, 35 P.2d 1106, 178 Wash. 
690—Lew You Ying v. Kay, 24 P. 
2d 596, 174 Wash. 83—Parr v. Dav¬ 
ison, 262 P. 959, 146 Wash. 354. 

9- Pa.—In re Henson’s Estate, 36 
Pa.Dist. & Co. 109. 

10. Ariz.—Varnes v. White, 12 P.2d 
870, 40 Ariz. 427. 

Cal.—Gore v. Bingaman, 85 P.2d 172, 
29 Cal.App.2d 460. 

Okl.—Wright v. Saltmarsh, 50 P.2d 
694, 174 Okl. 226. 

11 . Minn.—Barnes v. Verry, *218 N. 
W. 551, 174 Minn. 173. 

24 C.J. p 529 note 3 [a]. 

12. TT.S.—Metzger v. Miller, D.C.Cal., 
291 F. 780. 

Person, claiming under prior assign¬ 
ment of beneficiary’s interest 
Cal.—McGee v. Allen, 60 P.2d 1026, 
7 Cal.2d 468—Metzger v. Vestal, 244 
P. 942, 76 Cal.App. 409. 

13 . Wis.—Simpson v. Cornish, 218 
N.W. 193, 196 Wis. 125. 

14 . Wis.—Simpson v. Cornish, supra. 

15. Ky.—Massie v. Paul, 92 S.W.2d 
11, 263 Ky. 183. 

Vt.—Lyons v. Field, 175 A. 11, 106 
Vt. 474. 

Wash.—Bostock v. Brown, 88 P.2d 
445, 198 Wash. 288. 

15. Wash.—In re Daub’s Estate, 68 
P.2d 610, 190 Wash. 420. 

Incidental questions determined by 
agreement 

Decree of distribution which by 
agreement of parties determines ques¬ 
tions incidental to main issue is bind¬ 
ing where made under due process of 
law.—Bremerton Creamery & Produce 
Co. v. Elliott, 50 P.2d 48, 184 Wash. 
80 . 

17 . Wash.—Bostock v. Brown, 88 P. 
2d 445,’ 198 Wash. 288. 


18. Cal.—Bacon v. Kessel, 87 P.2d 
857, 31 Cal.App.2d 245. 

19. Wash.—Bremerton Creamery & 
Produce Co. v. Elliott, 50 P.2d 48, 
184 Wash. 80. 

Wis.—In re Wittwer’s Estate, 257 N. 

W. 626, 216 Wis. 432. 

24 C.J. p 528 note 99 [b] (2), (3). 

20. Cal.—Cook v. Cook, 111 P.2d 
322, 17 Cal.2d 639. 

Okl.—Ward v. Cook, 3 P.2d 728, 152 
Okl. 234. 

Wash.—Bremerton Creamery & Pro¬ 
duce Co. v. Elliott, 50 P.2d 48, 184 
Wash. 80. 

24 C.J. p 528 note 99 [b] (6), (7). 

It is otherwise as to a judicially 
confirmed report of a commissioner 
as to the persons to whom distribu¬ 
tion should be made where the re¬ 
port was made in a proceeding un¬ 
der statute dealing primarily with 
debts against estate and not intend¬ 
ed to afford means for determining 
questions of descent and distribution. 
—Hansbarger v. Spangler, 185 S.E. 
550, 117 W.Va. 373. 

21. Cal.—Cook v. Cook, 111 P.2d 322, 
17 Cal.2d 639. 

24 C.J. p 528 note 99 [b] (5). 

22. Cal.—In re Madsen’$ Estate, 87 
P.2d 903, 31 Cal.App.2d 240. 

Okl.—In re Micco’s Estate, 68 P.2d 
798, 180 Okl. 183—Hartford Acci¬ 
dent & Indemnity Co. v. Goldberg, 
61 P.2d 704, 178 Okl. 75—Hether- 
ington v. Foster, 49 P.2d 760, 173 
Okl. 440—Hetherington v. Falk, 
49 P.2d 756, 173 Okl. 437—Hutson 
v. McConnell, 281 P.' 760, 139 Okl. 
240. 

24 C.J. p 528 note 99. 

23. Okl.—Goff v. Goff, 253 P. 1014, 
124 Okl. 63. 

24. ,Qal.—Cook v. Cook, 111 P.2d 322, 

, 17 Cal.2d 639—In re Den’s Estate, 

45 P.2d 963, 3 Cal.2d 638—Sears, v. 
Rule, 114 P.2d, 57, 45 Cal.App.2d 
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374—Platnauer v. Forni, 21 P.2d 
638, 131 Cal.App. 393. 

Okl.—Lusk v. Green, 245 P. 636, 114 
Okl. 113. 

Unambiguous language of distribu¬ 
tion decree is controlling on dece¬ 
dent’s heirs and devisees under his 
will with respect to interests ac¬ 
quired thereby.—Buttram v. Finley, 
99 P.2d 1093, 37 Cal.App.2d 459. 
Devisees 

Wash.—Bremerton Creamery & Pro¬ 
duce Co. v. Elliott, 50 P.2d 48, 
184 Wash. 80. 

Heirs 

(1) A decree of distribution is con¬ 
clusive as to rights of heirs.—In re 
Wilson’s Estate, 248 P. 666, 199 Cal. 
199. 

(2) Heir who consents to final de¬ 
cree of distribution without making 
claim for improvements made by him 
on realty belonging to estate is not 
entitled subsequently to maintain 
suit for contribution against heirs ort 
such claim.—Winn v. Winn, 269 N. 
W. 376, 131 Neb. 650. 

Distributees 

A decree in probate, distributing 
an estate, is a final adjudication, sub¬ 
ject to appeal, of the rights of the 
distributees to receive the property 
awarded to them.—Mason v. Pelkes, 
59 P.2d 1087, 57 Idaho 10, certiorari 
denied Pelkes v. Mason, 57 S.Ct. 319, 
299 U.S. 615, 81 L.Ed. 453. 

25. Cal.—Lord v. Atchison, 87 P.2d 
346, 12 Cal.2d 681—Manning v. 

Bank of California National Ass’n, 
15 P.2d 746, 216 Cal. 629. 

26- Cal.—Whittingham v. California 
Trust Co., 4 F.2d 142, 214 Cal. 128 
,—Mitchell v. Bagot, App., 119 P. 
2d 758—In re Gardiner’s Estate, 114 
P,2d 643, 45 Cal.App.2d 559. 

27. Cal.^—Mitchell v. Bagot, App., 
119 P.2d 758. 
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disposition made by decedent of his property, 28 the 
validity, 29 meaning, interpretation, and effect 30 of 
the will and particular provisions thereof, the prop¬ 
erty covered by the will, 31 the rights of legatees 
and devisees, see supra this section and subdivision, 
and incidental questions necessarily involved in the 
determination of the foregoing matters; 32 and this 
is true even though the decree may be erroneous 
or inaccurate in respect of specific provisions of 
the will, 33 as the will is only evidence on which 
the court passes in rendering the decree, 34 it is 
merged in the decree, 35 and cannot be used to 
impeach it, 36 although, in a proper case, as shown 
supra subdivision a of this section it may be re¬ 
sorted to for the purpose of interpreting the de¬ 
cree. 

On the other hand, there may be matters as to 
which the decree is not conclusive or res judicata, 37 
such as property not covered thereby, 38 a codicil not 
before the court, 39 matters which the court had no 


jurisdiction to determine, 40 matters which were not 
adjudicated and could not be determined until the 
termination of a testamentary trust, 41 rights sub¬ 
sequently attaching on the lapse of a testamentary 
trust, 42 and rights under an agreement. 43 

A finding that decedent was a resident of anoth¬ 
er state is binding; 44 and, even if a finding that 
decedent’s permanent home or last residence was 
in a particular place is not conclusive, it has prima 
facie force. 45 

(2) As to Title and Right of Possession 

A decree directing distribution of the estate of a de¬ 
ceased person is a muniment of title of the highest value; 
it operates to vest in each distributee an absolute right 
and title to the property assigned to him, subject to any 
outstanding title in favor of a third person. 

A decree directing distribution of a decedent’s 
estate is final and conclusive as to who acquired the 
title to property of decedent. 46 It is a muniment of 
title of the highest value, 47 and operates to vest 


28. Cal.—Lord v. Atchison, 87 P.2d 
346, 12 Cal.2d 681—Holman v. Hol¬ 
man, 77 P.2d 515, 25 Cal.App.2d 
445. 

29. Cal.—Cook v. Cook, 111 P.2d 322, 
17 Cal.2d 639. 

Wash.—O’Leary v. Bennett, 66 P.2d 
875, 190 Wash. 115. 

30. Cal.—Cook v. Cook, 111 P.2d 
322, 17 Cal.2d 639—Whit tingham v. 
California Trust Co., 4 P.2d 142, 
214 Cal. 128—In re Scrimger’s Es¬ 
tate, 206 P. 65, 188 Cal. 158—In 
re Fitzgerald, 119 P. 96, 161 Cal. 
319, 49 L.R.A.,N.S. f 615—In re Lock¬ 
hart’s Estate, 69 P.2d 1001, 21 Cal. 
App.2d 574. 

S.D.—Woolley v. Woolley, 217 N.W. 
196, 52 S.D. 193. 

31. Cal.—Cook v. Cook, 111 P.2d 
322, 17 Cal.2d 639. 

32. Cal.—Cook v. Cook, supra. 

33. Cal.—In re Goldberg’s Estate, 76 
P.2d 508, 10 Cal.2d 709—Metzger v. 
Vestal, 42 P.2d 67, 2 Cal.2d 517- 
In re Scrimger's Estate, 206 P. 
65, 188 Cal. 158—Mitchell v. Bagot, 
App., 119 P.2d 758—Metzger v. Ves¬ 
tal, 244 P. 942, 76 Cal.App. 409. 

34 . Cal.—In re Den's Estate, 45 P.2d 
963, 3 Cal.2d 638—In re Gardiner’s 
Estate, 114 P.2d 643, 45 Cal.App.2d 
559. 

35. U.S.—Seymour v. National Bis¬ 
cuit Co., C.C.A.N.J., 107 F.2d 58, 
126 A.L.R. 1288. certiorari denied 
National Biscuit Co. v. Seymour, 
60 S.Ct. 590, 309 U.S. 665, 84 L. 
Ed. 1012. 

Cal.—Cook v. Cook, 111 P.2d 322, 17 
Cal.2d 639—In re Gardiner’s Estate, 
114 P.2d 643, 45 Cal.App. 2d 559. 

36 . Cal.—Cook v. Cook, 111 P.2d 322, 
17 Cal.2d 639—Bixby v. Security- 
First Nat: Bank'of Los Angeles, 60 


P.2d 862, 7 Cal.2d 424—Mitchell v. 
Bagot, App., 119 P.2d 758—In re 
Gardiner’s Estate, 114 P.2d 643, 45 
Cal.App.2d 559—In re Lockhart's 
Estate, 69 P.2d 1001, 21 Cal.App.2d 
574. 

37. Ariz.—Petersen v. Southern Ari¬ 
zona Bank & Trust Co., 97 P.2d 225, 
54 Ariz. 506. 

Cal.—In re Dare's Estate, 235 P. 725, 
196 Cal. 29. 

24 C.J. p 528 note 99 [j]. 

Improper recital 

A recital in a decree which has 
no proper place therein, because it is 
not a recital of any fact justifying 
the decree or on which it is based, 
is not res judicata.—In re Corse's 
Will, 217 N.W. 726, 195 Wis. 88. 
Fraud of administratrix 

County court’s judgment correct¬ 
ing judgment in administration pro¬ 
ceedings, as far as declaring certain 
named persons to be all heirs, did 
not adjudicate question whether ad¬ 
ministratrix was guilty of fraud.— 
Brennan v. Moon, 247 N.W. 837, 211 
Wis. 304 

38. Wash.—Boardman v. Watrous, 35 
P.2d 1106, 178 Wash. 690—In re Dy¬ 
er’s Estate, 297 P. 196, 161 Wash. 
498. 

Community property not mentioned 
In proceedings 

Cal.—Stewart v. Shearman, 70 P.2d 
702, 22 Cal.App.2d 198. 

Property fraudulently withheld from 
administration 

Wash.—Golden v. McGill, 102 P.2d 
219, 3 Wash.2d 708—In re Niel¬ 
sen’s Estate, 87 P.2d 298, 198 Wash. 
* 124. . 

39. ’Md.—Newlin v. Mercantile Trust 
Co. of Baltimore, 158 A. 51, 161 
Md. 622. 


40. Mo.—McClure v. Baker, App., 216 
S.W. 1018. 

Wash.—In re Daub’s Estate, 68 P. 
2d 610, 190 Wash. 420. 

41. Cal.—In re Williams’ Estate, 99 
P.2d 349, 37 Cal.App.2d 181. 

42. Wash.—In re Chellew’s Estate, 
221 P. 3, 127 Wash. 382. 

43. Cal.—Parr v. Reyman, 12 P.2d 
440, 215 Cal. 616—Rogers v. Schlot- 
terback, 138 P. 728, 167 Cal. 35. 

Idaho.—White v. Smith, 253 P. 849, 
43 Idaho 354. 

Minn.—Barnes v. Verry, 218 N.W. 
551, 174 Minn. 173. 

44. Mo.—State ex rel. Gott v. Fi¬ 
delity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 317 Mo. 1078. 

45. U.S.—Palmer v. Palmer, D.C. 
Conn., 31 F.Supp. 861. 

46. Iowa.—State v. Potter, 191 N.W. 
855, 195 Iowa 163. 

Wash.—O’Leary v. Bennett, 66 P.2d 
875, 190 Wash. 115—In re Ostlund, 
106 P. 1116, 57 Wash. 359, 135 Am. 
S.R. 990. 

47. Cal.—Lilienkamp v. Superior 
Court of Los Angeles County, 93 
P.2d 1008, 1013, 14 Cal.2d 293, cit¬ 
ing Corpus Juris, and superseding, 
App., 85 P.2d 577. 

24 C.J. p 529 note 7. 

Evidence of title 

(1) Final decree of probate court 
assigning real property is evidence 
of title in person to whom property 
is assigned.—Anderson v. Larson, 225 
N.W. 902, 177 Minn. 606. 

(2) Decree of distribution is prima 
facie evidence of title in the distrib¬ 
utee to the property described therein 
.when nothing appears upon the face 
of the decree’ showing lack of juris¬ 
diction in the probate court. 
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in each distributee an absolute right and title to 
the property assigned to him, 48 subject to any 
outstanding title in the hands of a third person. 49 

The decree does not, however, create title, 50 but 
merely declares or confirms the acquisition of ti¬ 
tle from decedent by will or descent 51 and serves 
to release the property from the conditions of ad¬ 
ministration to which, as the estate of a deceased 
person, it was subject; 52 it does not transfer title, 53 
or, if it may be considered as doing so, as where 
personalty is concerned, 54 it relates back to the time 
of decedent’s death 55 and does not confer any new 
right. 56 The decree distributes, or determines the 
succession to, only such title as decedent had 57 and 
does not fix the title of decedent or conclusively 


determine that title is not in another person. 55 
Further, the decree is not a determination or ad¬ 
judication of title as between an heir or legatee 
and his grantee or transferee, 59 especially where 
it merely recognizes the transfer of title and does 
not purport to assign or distribute the property 
to, or vest the title in, the grantee, 60 and even where 
it distributes the property to the grantee it adds 
nothing to the grantee’s title. 61 

A decree of distribution may be effective to trans¬ 
fer the right of possession of realty from the per¬ 
sonal representative to heirs or devisees 62 or to 
evidence the right of possession of legatees or dis¬ 
tributees to personalty; 63 but it is not conclusive 
of the right of possession of real estate where the 


gensen v. McAllister, 202 P. 1059, 34 
Idaho 182. 

(3) However, an order of distri¬ 
bution which is void on its face, be¬ 
cause it shows that the notice of 
hearing required by statute could 
not have been given and that the 
hearing- was had at a date unau¬ 
thorized by statute, is insufficient to 
support a judgment for plaintiff in a 
subsequent action by a distributee to 
quiet title and plaintiff should not 
be allowed to introduce it in evidence 
in support of the allegations of his 
petition.—Jent v. Jent, 291 P. 529, 145 
Okl. 74. 

4k8. Cal.—Mackay v. Clark Rig Bldg. 
Co.,' 42 P.2d 341, 5 Cal.App.^d 44— 
Oliver v. Sperry, 274 P. 1030, 97 
Cal.App. 27. 

Mich.—Lioesch v. First Nat. Bank, 228 
N.W. 717, 249 Mich. 326. 

Mont.—Hoppin v. Lang, 241 P. 636, 
74 Mont. 558. 

Vt.—Trask v. Walker's Estate, 134 
A. 853, 100 Vt. 51. 

24 C.J. p 529 note 8. 

Pinal decree settling estate and 
distributing entire property vests in 
devisees, legatees, or distributees 
properly before court title to all of 
estate distributed or paid to them 
thereunder until decree is reversed or 
is set aside, vacated, or modified.— 
Massie v. Paul, 92 S.W.2d 11, 263 Ky. 
183. 

One cannot be held for conversion 
of property received under valid de¬ 
cree of distribution of probate court. 
—Hess v. Hess, 239 P. 956, 41 Idaho 
359. 

49- Ind.—Hicks v. Hicks, 149 N.E. 

907, 83 Ind.App. 687. 

24 C.J. p 530 note 9. 

50. Iowa.—State v. Potter, 191 N.W. 
855, 195 Iowa 163. 

Mont.—In re Deschamps' Estate, 212 
P. 512, 65 Mont. 207. 

Wash.—France v. Freeze, 102 P.2d 
687, 4 Wash. 2d 120—O'Leary v. 

Bennett, 66 P.2d 875, 190 Wash. 
115—Lew You Ying v. Kay, 24. 


P.2d 596, 174 Wash. 83—Parr v. 
Davison, 262 P. 959, 146 Wash. 

354—Kempf v. Michelbach, 196 P. 
661, 115 Wash. 193. 

24 C.J. p 529 note 8 La], [b]. 

Decree not source of title 

Minn.—In re Butler’s Estate, 284 N. 

W. 889, 205 Minn. 60. 

Mont.—Gaines v. Van Demark, 74 
P.2d 454, 106 Mont. 1. 

Court gives no title in its decree 
of distribution.—In re Clark’s Es¬ 
tate, 74 P.2d 401, 105 Mont. 401, 114 
A.L.R. 496. 

51. U.S.—Fidelity & Columbia Trust 
Co. v. Commissioner of Internal 
Revenue, C.C.A., 90 F.2d 219, cer¬ 
tiorari denied Fidelity & Columbia 
Trust Co. v. Helvering, 58 S.Ct. 
44, first case, 302 U.S. 723, 82 L.Ed. 
558, rehearing denied 58 S.Ct. 136, 
302 U.S. 776, 82 L.Ed. 601. 

Cal.—Aronson v. Bank of America 
N. T. & S. A., 109 P.2d 1001, 42 
Cal.App.2d 710. 

Mich.—Mote v. Lippert, 231 N.W. 67, 
251 Mich. 49. 

Minn.—In re Butler's Estate, 284 N. 

W. 889, 205 Minn. 60. 

Mont.—State v. District Court of 
Nineteenth Judicial Dist. in and 
for Toole County, 245 P. 529, 76 
Mont. 143. 

N.J.—Riddle v. Celia, 15 A.2d 59, 128 
N.J.Eq. 4. 

Wasn.—Parr v. Davison, 262 P, 959, 
146 Wash. 354—Kempf v. Michel¬ 
bach, 196 P. 661, 115 Wash. 193. 

52. Mont.—State v. District Court of 
Nineteenth Judicial Dist. in and for 
Toole County, 245 P. 529, 76 Mont. 
143—In re Deschamps’ Estate, 212 
P. 512, 65 Mont. 207. 

S.D.—Jacquish v. Deming, 167 N.W. 
157, 40 S.D. 265. 

53. Wis.—Roick v. Roick, 288 N.W. 
189, 232 Wis. 546—Knoll v. Hess, 
279 N.W. 643, 228 Wis. 72—Latsch 
v. Bethke, 269 N.W. 243, 222 Wis. 
485. 

54. Minn.—Marquette Nat. Bank of < 
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Minneapolis v. Mullin, 287 N.W. 
233, 205 Minn. 562. 

55. Mich.—In re Allen’s Estate, 216 
N.W. 446, 240 Mich. 661. 

56. U.S.—Brewster v. Gage, N.Y., 50 
S.Ct. 115, 280 U.S. 327, 74 L.Ed. 
457, affirming, C.C.A., 30 F.2d 604, 
reversing, D.C., 25 F.2d 915, and 
certiorari granted 49 S.Ct. 418, 279 
U.S. 831, 73 L.Ed. 981—First Nat. 
Bank v. U. S., C.C.A.Mass., 76 F. 
200, reversing, D.C., 7 F.Supp. 915, 
and certiorari granted U. S. v. First 
Nat. Bank, 56 S.Ct. 96, 296 U.S. 
564, 80 L.Ed. 398, affirmed 56 S. 
Ct. 54, 296 U.S. 102, 80 L.Ed. 83, 
101 A.L.R. 304, rehearing denied 
56 S.Ct. 305, 296 U.S. 664, 80 L. 
Ed. 473. 

57. Cal.—Rockey v. Vieux, 178 P. 
712, 179 Cal. 681—Pometti v. Lar- 
aia, 25 P.2d 857, 134 Cal.App. 545. 

58. Cal.—Nielsen v. Emerson, 9 P. 
2d 260, 121 Cal.App. 415—Shaw v. 
Palmer, 224 P. 106, 65 Cal.App. 441. 

Colo.—Wilson v. Birt, 235 P. 663, 
77 Colo. 165. 

59. U.S.—Bruun v. Hanson, C.C.A. 
Idaho, 103 F.2d 685, certiorari de¬ 
nied Hanson v. Bruun, 60 S.Ct. 86, 
308 U.S. 571, 84 L.Ed. 479, and con¬ 
formed to, D.C., Bruun v. Hanson, 
30 F.Supp. 602. 

Cal.—Kingsbury v. Ross, 19 P.2d 784 
217 Cal. 484. 

©a Okl.—McGill v. McGill, 113 P.2d 
826. 

6L Ariz.—Collins v. Collins, 62 P.2d 
1169, 46 Ariz. 485. 

98. Minn.—Marquette Nat. Bank of 
Minneapolis v. Mullin, 287 N.W. 
233, 205 Minn. 562. 

63 . U.S.—Brewster v. Gage, N.Y., 50 
S.Ct. 115, 280 U.S. 327, 74 L.E 1. 
457, affirming, C.C.A., 30 F.2d 604, 
reversing, D.C., 25 F.2d 915, and 
certiorari granted 49 S.Ct. 418, 279 
U.S. 831, 73 L.Ed. 981—First Nat. 
Bank v. U. S., C.C.A.Mass., 76 F. 
2d 200, reversing, D.C., 7 F.Supp. 
915, ana certiorari granted U. S. 
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surviving spouse asserts a right to possess and oc¬ 
cupy such property as a homestead. 64 

(3) As to Lien 

Sometimes a decree directing distribution of a de¬ 
cedent’s estate is effective to impress a lien on property 
distributed or to discharge statutory liens for the debts of 
decedent, expenses of administration, and the like. 

Particular provisions of decrees directing dis¬ 
tribution of decedents’ estates have been variously 
deemed to create, establish, or impress a lien on 
property distributed, 65 not to constitute a lien, 66 or 
merely to recognize formally the existence, but not 
to determine the validity, of liens previously attach¬ 
ing. 67 The decree is not res judicata of the rights 
of a person claiming a judgment lien on the inter¬ 
est of a legatee. 68 

Statutory liens on real property for debts of de¬ 
cedent, expenses of administration, and family al¬ 
lowances are satisfied by distribution, 69 so that, in 
a sense, a decree of distribution quiets title. 70 


§ 529 

(4) As to Personal Representative or Tes¬ 
tamentary Trustee 

A decree directing distribution of a decedent’s estate 
binds the personal representative and ordinarily protects 
him if he makes distribution in accordance with its 
terms. 

A decree directing distribution of a decedent’s es¬ 
tate is binding on the executor or administrator 71 
and may be conclusive in his favor. 72 The decree 
operates to render the representative personally lia¬ 
ble for the balance adjudged to be in his hands, 73 
and to protect him if he makes distribution in ac¬ 
cordance therewith, 74 unless it was fraudulently ob¬ 
tained by him or with his knowledge 75 or it is 
void, 76 and even where it is void the cause of ac¬ 
tion against him may be barred by limitations or 
laches. 77 As it is the duty of an executor to pay 
personal taxes assessed against him on account of 
the personalty of his testator without an order of 
the probate court, a judgment of the probate court 
discharging him as executor on ordering final dis- 
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v. First Nat. Bank, 56 S.Ct. 96, 296 
U.S. 564, SO L.Ed. 398, affirmed 56 
S.Ct. 54, 29.6 U.S. 102, 80 L.Ed. 83, 
101 A.L.R. 304, rehearing denied 56 
S.Ct. 305, 296 U.S. 664, 80 L.Ed. 
473. 

64. Okl.—Ward v. Cook, 3 P.2d 728, 
152 Okl. 234. 

65. Cal.—Title Insurance & Trust 
Co. v. Miller & Lux, 190 P. 433, 
183 Cal. 71. 

Wash.—Bremerton Creamery & Pro¬ 
duce Co. v. Elliott, 50 P.2d 48, 184 
Wash. 80. 

24 C.J. p 531 notes 15, 16. 

Propriety and validity of decretal 
provisions as to liens § 526. 

66. Ga.—Hamberger v. Easter, 57 
Ga. 71. 

67. Pa.—In re McCrea’s Estate, 21 
Pa.Dist. & Co. 69. 

68. Cal.—Noble v. Beach, App., 120 
P.2d 110. 

69. Mont.—Gaines v. Van Demark, 
74 P.2d 454, 106 Mont. 1. 

Real property as available for pay¬ 
ment of debts see supra § 479. 

70. Mont.—Gaines v. Van Demark, 
supra. 

71. Idaho.—Knowles v. Kasiska, 
268 P. 3, 46 Idaho 379. 

Kan.—In re McCoy’s Estate, 208 P. 
551, 111 Kan. 780. 

Ky.—Massie v. Paul, 92 S.W.2d 11, 
263 Ky. 183. 

Mo.—State ex rel. Gott v. Fidelity & 
Deposit Co. of Baltimore, Md., 298 
S.W. 83, 317 Mo. 1078. 

Neb.—Brownfield v. Edwards, 271 
N.W. 797, 132 Neb. 325. 

72. Cal.—McLellan v. McLellan, 110 
P.2d 1034, 17 Cal.2d 552. 


Attack on decree after invoking* its 
protection 

Administrator may not attack de¬ 
cree on the ground of fraud in its 
procurement where he has previ¬ 
ously successfully contended that 
it is conclusive and a bar to a suit 
against him for a larger amount 
than that stated in the decree, and 
there is no allegation or suggestion 
that the fraud was discovered after 
the successful interposition of the 
decree as a bar.—Fidelity & Deposit 
t Co. of Maryland v. Lindholm, C.C.A. 
Cal., 66 F.2d 56, 89 A.L.R. 279. 

73. Pa.—In re Patterson’s Estate, 
17 Pa.Dist. & Co. 299. 

24 C.J. p 530 note 11. 

Enforcement of distribution decree 
see infra § 531. 

Decree is res judicata regarding 
liability of executors.—In re Sur¬ 
pass’ Estate, 255 N.Y.S. 730, 143 
Misc. 48. 

Decree changes character of claim 
for legacy or distributive share into 
one against the representative per¬ 
sonally.—Dubois v. Dubois, 6 Cow., 
N.Y., 494. 

Relation of representative to dis¬ 
tributees 

After an order of distribution is 
made, the relation of the adminis¬ 
trator or executor to those inter¬ 
ested in distribution is that of per¬ 
sonal debtor.—Cook v. McCoy, Mo. 
App., 118 S.W.2d 1043. 

74. U.S.—Hart v. Burke, C.C.A.Pa., 
108 F.2d 82, affirming, D.C., 25 F. 
Supp. 945—Bruun v. Hanson, C. 
C.A.Idaho, 103 F.2d 685, certiorari 
denied Hanson v. Bruun, 60 S.Ct. 
86, 308 U.S. 571, 84 L.Ed. 479, and 
conformed to, D.C., Bruun v. Han¬ 
son, 30 F.Supp. 602. 
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Minn.—De Wolf v. Ericson, 220 N. 

W. 406, 175 Minn. 68. 

N.C.—Ferguson v. Price, 173 S.E. 1, 
206 N.C. 37. 

Okl.—O’Neill v. Cunningham, 244 P. 
444, 119 Okl. 157—In re Coyne’s 
Estate, 229 P. 630, 103 Okl. 279. 

Pa.—Thomas v. Waters, 18 A. 2d 
872, 342 Pa. 125—In re Eichel- 

berger’s Estate, 10 Pa.Dist. & Co. 
789, 41 York Leg.Rec. 153. 

24 C.J. p 530 note 12. 

Erroneous decree 

As long as it stands, distribution 
decree, however erroneous, protects 
executor or administrator complying 
therewith in good faith. 

Vt.—Barber v. Chase, 143 A. 302, 101 
Vt. 343. 

Wis.—In re Penney’s Estate, 274 N. 
W. 247, 225 Wis. 455. 

75 . Ill.—In re Togneri’s Estate, 15 
N.E.2d 908, 296 Ill.App. 33. 

Neb.—Brownfield v. Edwards, 271 N. 
W. 797, 132 Neb. 325. 

76. Vt—Barber v. Chase, 143 A. 
302, 101 Vt. 343. 

24 C.J. p 531 note 13. 

Order for distribution prohibited by 
law 

An order of distribution of per¬ 
sonalty legally situated at the domi¬ 
cile of the intestate in another state 
under the lex situs in a manner pro¬ 
hibited by the lex domicilii would 
afford the administrator no protec¬ 
tion whatever in distributing the 
property according to its terms.—In 
re Forney's Estate, 194 P. 331, 44 
Nev. 279. 

77. Ark.—-Hill v. Wade, 244 S.W. 
743, 155 Ark. 490. 
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trabution is no bar to a personal action by a state 
for taxes so assessed. 78 

Whether a proper distribution has been made by 
the executor under the schedule of distribution is 
a question that should be submitted to the probate 
court 79 and partition proceeding’s may be stayed 
pending a ruling by that tribunal. 80 

Testamentary trustee . The powers and duties of 
a testamentary trustee may be measured by a de¬ 
cree of distribution. 81 The decree is for his pro¬ 
tection where money in the hands of the executor 
has been previously turned over to him. 82 

§ 530. - Collateral Attack 

A decree directing distribution of a decedent’s estate 
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is immune from collateral attack, except for extrinsic 
fraud or lack of jurisdiction, or where it is void. 

An order or decree directing distribution of a 
decedent’s estate is not subject to collateral at¬ 
tack, 83 except for extrinsic 84 fraud 85 or certain ju¬ 
risdictional defects, 88 or where it is void 87 on its 
face 88 or on the face of the record; 89 and in the 
absence of a showing in the record to the contrary 
it will be presumed on collateral attack that the 
required notice was given 90 and that a mistake in 
the decree was one of law. 91 The immunity of the 
decree from collateral attack exists even though 
the decree contravenes the terms of the will 92 or 


78. Mo.—State v. Packard, 157 S. 

W. 598, 250 Mo. $86. 

78. Pa.—Byrd v. Schwartz, 41 Pa. 
Hist. & Co. 684. 

80. Pa.—Byrd v. Schwartz, supra. 

81. Cal.—McLellan v. McLellan, 110 
P.2d 1034, 17 Cal.2d 552—Shipley 
v. Jordan, 274 P. 745, 206 Cal. 439. 

Ill.—Isabet v. Scott, 2 N.E.2d 754, 
286 Ill.App. 24. 

82. N.J.—Riddle v. Celia, 15 A.2d 
59, 128 N.J.Eq. 4. 

83. XJ.S.—Sunshine Mining: Co. v. 
Treinies, D.C.Idaho, 19 F.Supp. 
587, affirmed Treinies v. Sunshine 
Mining: Co., 99 F.2d 651, ceijtiorari 
granted 59 S.Ct. 489, 306 U.S. 624, 

83 L.Ed. 1029, affirmed 60 S.Ct. 44, 
308 U.S. 66, 84 L.Ed. 85, rehearing: 
denied 60 S.Ct. 464, 309 U.S. 693, 

84 L.Ed. 1034. 

Ariz.—Varnes v. White, 12 P.2d 870, 
40 Ariz. 427. 

Idaho.—Moyes v. Moyes, 94 P.2d 782, 

60 Idaho 601. 

Mass.—Knowles v. Perkins, 174 N. 

E. 221, 274 Mass. 27. 

Mich.—Walden v. Crego's Estate, 
285 N.W. 457, 288 Mich. 564— 

Loesch v. First Nat. Bank, 228 N. 
W. 717, 249 Mich. 326—Thompson 
v. Thompson, 201 N.W. 533, 229 
Mich. 526. 

Minn.—Baumann v. Katzenmeyer, 
283 N.W. 242, 204 Minn. 240, 120 
A.L.R. 627. 

Mo.—State ex rel. Howe v. Hughes, 
123 S.W.2d 105, 343 Mo. 827—Gorg 
v. Rutherford, App., 31 S.W.2d 
585. 

Neb.—Brownfield v. Edwards, 271 -N. 

W. 797, 132 Neb. 325. 

Okl.—In re Micco’s Estate, 68 P.2d 
798, 180 Okl. 183—Hartford Acci¬ 
dent & Indemnity Co. v. Goldberg, 

61 P.2d 704, 178 Okl. 75—Wright 
v. Saltmarsh, 50 P.2d 69«4, 174 Okl. 
226—Hetherington v. Foster, 49 P. 
2d 760, 173 Okl. 440—Hethering¬ 
ton v. Falk, 49 P.2d 756, 173 Okl. 
437—National Exploration Co. v. 
Robins, 283 P. 236, 140 Okl 1 . 260— 


Hutson v. McConnell, 281 P. 760, 
139 Okl. 240—Woods v. Vann, 256 
P. 918, 125 Okl. 121—Hogan v. 

Superior Court of Okmulgee Coun¬ 
ty, 254 P. 966, 122 Okl. 295—Goff 
v. Goff, 253 P. 1014, 124 Okl. 63— 
Teague v. Smith, 204 P. 439, 85 
Okl. 12. 

24 C.J. p 532 note 29. 

Collateral attack on order vacating 
decree of distribution see supra § 
528e. 

Proceedings in which collateral at¬ 
tack not permissible 

(1) Proceedings for settlement of 
account of testamentary trustees. 
Cal.—McLellan’s Estate v. McLel¬ 
lan, 63 P.2d 1120, 8 Cal.2d 49—In 
re McLellan’s Estate, 57 P.2d 1338, 
14 Cal.App.2d 271. 

Minn.—In re Trust Created in and 
by Fogg’s Will, 259 N.W. 6, 193 
Minn. 397., 

(2) Suit to construe will.—Harvey 
v. Security Trust Co., 218 N.W. 679, 
242 Mich. 284. 

(3) Partition.—Wilson v. Ran¬ 
dolph, 261 P. 654, 50 Nev. 371, re¬ 
hearing denied 264 P. 697, 50 Nev. 
440. 

Grounds on which collateral attack 
not allowed 

(1) Violation of statute against 
perpetuities.—Newport v. Hatton, 
231 P. 987, 195 Cal. 132. 

(2) Failure of administrator’s ac¬ 
count to show payment of taxes and 
expenses of administration.—Hem- 
enway v. Harrigan, 191 N.E. 396, 287 
Mass. 149. 

(3) Noncompliance with statutory 
requirements in election by surviv¬ 
ing spouse to take under la^ of 
descent and distribution.—Billiter v. 
Parriott, 258 N.W. 395, 128 Neb. 238. 

84. Cal.—Cook v. Cook, 111 P.2d 

322, 17 Cal.2d 639. 

Wash.—Farley v. Davis, 116 P.2d 
263. * 

Failure to disclose proceedings in 
another state , 

Decree of distribution awarding 
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entire estate to widow was not ob¬ 
tained by fraud, which would make 
decree subject to collateral attack, 
because widow failed to disclose 
probate proceedings in another 
state, where such proceedings would 
have no effect on parties’ rights.— 
Wright v. Saltmarsh, 50 P.2d 694, 
174 Okl. 226. 

85. Kan.—Brown v. Schreckler, 100 
P.2d 741, 151 Kan. 724. 

Okl.—Esch v. Callaway, 251 P. 1028, 
123 Okl. 38. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

24 C.J. p 532 note 29 [bj. 

86. Cal.—Cook v. Cook, 111 P.2d 
322, 17 Cal.2d 639. 

Lack of jurisdictional notice 
Okl.—In re Porter’s Estate, 83 P.2d 
541, 183 Okl. 511. 

24 C.J. p 532 note 30. 

87. Ga.—Latimer v. Burtz, 112 S. 
E. 912, 28 Ga.App. 691. 

Okl.—In re Porter’s Estate, 83 P.2d 
541, 183 Okl. 511. 

Tex.—Smith v. Paschal, Com.App., 
1 S.W.2d 1086, reversing in part 
and affirming in part Paschal v. 
Hobby, Civ.App., 296 S.W. 336, and 
rehearing denied, Smith v. Pasch¬ 
al, Com.App., 5 S.W.2d 135. 

Order wholly void 

Iowa.—Irwin v. Keokuk Sav. Bank 
& Trust Co., 255 N.W. 671, 218 
Iowa 477. 

88. Okl.—Ward v. Cook, 3 P.2d 728, 
152 Okl. 234. 

89. Okl.—Esch v. Callaway, 251 P. 
1028, 123 Okl. 38. 

90. Cal.—Clavey v. Loney, 251 P. 
232, 80 Cal.App. 20. 

Mo.—State ex rel. Gott v. Fidelity 
& Deposit Co. of Baltimore, Md., 
298 S.W. 83, 317 Mo. 1078. 

91. Cal.—Clavey v. Loney, 251 P. 
232, 80 Cal.App. 20. 

92. Cal.—Cook v. Cook, 111 P.2d 
322, 17 Cal.2d 639—Mitchell v. 1 Ba- 

got, App., 119 P.2d 758. 
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fails to conform literally to statutory regulations. 93 
A collateral attack on the decree may be barred by 
laches. 94 

What constitutes collateral attack . An equitable 
action for compensation by an attorney against the 
executor and distributee who fraudulently prevented 
him from presenting his claim to the probate court 
for allowance is an independent equitable remedy 
and not an attack on the validity of the decree of 
distribution or a collateral attack on such decree. 95 

§ 531. - Enforcement 

Where the personal representative fails to comply 
with a decree directing distribution of the estate of his 
decedent, the remedy of the distributees is to proceed 
with the enforcement of the decree, as by resorting to 
execution or contempt proceedings. In a proper case 
proceedings for enforcement of the decree may be en¬ 
joined. 

The court which rendered a decree directing dis¬ 
tribution of a decedent’s estate retains jurisdiction 
to enforce it 96 and to compel compliance therewith 
by the personal representative. 97 The remedy of 
the distributees or beneficiaries, where the person¬ 
al representative fails or refuses to comply with 
the decree, is to proceed with the enforcement of 
the decree and their adjudicated rights; 98 and it 
is improper to apply to the probate court for a 
further direction to the representative to do acts 
which were necessarily included in the former 
decretal direction 99 or to seek a second decree sur¬ 
charging the representative with the sums which 


he was previously ordered to pay. 1 The decree may 
be enforced in some .jurisdictions . by an. execution 
against the property of the representative, in the 
same manner as a judgment at law, 2 or, if necessa¬ 
ry by reason of the representative’s refusal or fail¬ 
ure to comply with the decree after a demand, by 
proceedings for contempt. 3 An action will also lie 
in some jurisdictions on a decree of distribution. 4 

The probate court has no jurisdiction of any 
agreement or arrangement entered into after the 
decree, between a distributee and the personal rep¬ 
resentative in his individual capacity; 5 and any 
action on such agreement must be brought in a 
court of general jurisdiction. 6 

Restraining enforcement of decree . On a show¬ 
ing of fraud in procuring the decree or other 
grounds of equitable relief, an injunction may be 
granted restraining proceedings to enforce the de¬ 
cree; 7 and it has also been held that a temporary 
injunction will be issued to restrain execution to 
compel an executor to pay the distributive share 
due the estate of a distributee where the executor 
has a disputed claim against that estate and neither 
the bond of the personal representative of that es¬ 
tate nor the financial responsibility of such rep¬ 
resentative, the heirs,, or next of kin is sufficient 
to protect his claim. 8 However, as the distribution 
of estates is greatly favored, an injunction will not 
be granted where adequate relief can otherwise be 
obtained by the petitioner. 9 


93. Ga.—McMullen v. Carlton, 14 

S.E.2d 719. 

9*4. Cal.—Clavey v. Loney, 251 P. 
232, SO Cal.App. 20. 

95. Cal.—Platnauer v. Forni, 21 P. 
2d 638, 131 Cal.App. 393. 

96. N.Y.—In re Garrity’s Estate, 
300 N.Y.S. 12, 164 Misc. 910. 

97. Cal.—Aronson v. Bank of Amer¬ 
ica N. T. & S. A., 109 P.2d 1001, 
42 Cal.App.2d 710. 

Failure of representative to comply 
with decree as breach of bond see 
infra § 064. 

98. N.Y.—In re Duffey/ 286 N.Y.S. 
911, 158 Misc. 951—In re Surpless’ 
Estate, 255 N.Y.S. 730, 143 Misc. 
48. 

99. N.Y.—In re Duffey, 286 N.Y.S. 
911, 158 Misc. 951. 

1. N.Y.—In re Surpless’ Estate, 
255 N.Y.S. 730, 143 Misc. 48. 

2. Neb.—Brownfield v. Edwards, 
271 N.W. 797, 132 Neb. 325. 

24 C.J. p 532 note 31. 

Staying: execution 

Executor cannot hold up execu¬ 
tion by suing: on note given him by 
a beneficiary to whom he has made 
an advancement, where he has al¬ 


lowed judgment to go against him 
without settling up claim on note. 
—Erdman's Adm’r v. Erdman's Ex¬ 
ecutor and Trustee, 16 S.W.2d 756, 
229 Ky. 162. 

3. U.S.—Bindley v. U. S., C.C.A. 
Cal., 59 F.2d 336. 

Pa.—Swavely v. Seidel, 33 Berks Co. 

L.J. 223, 55 York Leg.Rec. 43. 

24 C.J. P 533 note 33. 

Power of probate courts to punish 
for contempt see Contempt § 48, 
Defenses 

Only defenses available are those 
based on matters arising or occur¬ 
ring after the order to pay.—In re 
Cancelmo’s Estate, 17 Fa.Dist. & Co. 
339—Brown’s Estate, 23 Pa.Dist. 984. 

4. N.Y.—Koenig v. Wagner, 111 N. 
Y.S. 116, 126 App.Div. 772. 

24 C.J. p 533 note 34. 

Actions against personal representa¬ 
tives see infra §§ 688-826. 
Defenses 

(1) It is no defense that the as¬ 
sets remaining undistributed con¬ 
sist of unconverted mortgages and 
shares in liquidating building and 
loan associations, the value of which 
it is impossible to determine, for it 
is the executrix’ duty to prepare 
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transfers and assignments and de¬ 
liver them to the parties entitled 
thereto in accordance with the ad¬ 
judication and schedule.—In re Mc¬ 
Caffrey’s Estate, 42 Pa.Dist. & Co. 
337. 

(2) It is no defense that executrix 
has been forced to pay federal es¬ 
tate taxes in excess of the sum re¬ 
served therefor in the schedule; if 
she is entitled to any credits not 
provided for in the adjudication and 
schedule, her only method to obtain 
relief is to file a petition to open, re¬ 
view, and correct the adjudication.— 
In re McCaffrey’s Estate, supra. 

5. N.Y.—In re Duffey, 286 N.Y.S. 
911, 158 Misc. 951. 

6. N.Y.—In re Duffey, supra. 

7. Miss.—Fairley v. Thompson, 34 
Miss. 101. 

24 C.J. p 533 note 35. 

Equitable relief against judgments 
generally see the C.J.S. title Judg¬ 
ments §§ 341-400, also 34 C.J. p 
432 note 1 et seq. 

8. N.Y.—Schlesinger v. Schlesinger, 
142 N.Y.S. 729, 157 App.Div. 633. 

9. Ohio.—Bates' Estate, 5 Ohio, S. 
& C. P. 545, 7 Ohio N.Pw 625. 

24 C.J. p 533 note 37. 
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§ 532. - Order for Partial Distribution 

An order or decree for partial distribution of a de¬ 
cedent’s estate may and should be made where there is a 
proper application therefor and no prejudice therefrom 
will result to persons interested in the estate. When 
not set aside in a timely and appropriate proceeding, such 
an order or decree is final and conclusive as to the funds 
then distributed, but not as to funds remaining for dis¬ 
tribution. 

A probate court, or another court to which the 
administration of an estate has been removed, has 
authority and jurisdiction to make an order for 
partial distribution; 10 and it may and should make 
such order, on proper application therefor, where 
a partial distribution can be made without prej¬ 
udice to the rights of creditors and other persons 
interested in the estate 11 and there appears to be 
no sufficient reason for the retention by the per¬ 
sonal representative of the fund in question until 
final distribution. 12 

A decree for partial distribution can be rendered 
only on an application therefor, 13 and can only be 
made in favor of those who join in such applica¬ 
tion, 14 except where the application is made by 
the administrator himself. 15 The order or decree 
should not have even the appearance of determin¬ 
ing any disputed questions on affidavits. 16 A sep¬ 
arate decree should be rendered in favor of each 
distributee who applies for it. 17 

Amount. The decree should specify the sum to 
be paid to each legatee, and the amount of a col¬ 


lateral inheritance tax, if any, to be deducted there¬ 
from, and previous payments made by the executor 
to the legatees, and not disputed by the latter, should 
also be deducted. 18 Sometimes the application is 
granted, but for a smaller sum than asked for. 10 

Construction . General rules relating to the con¬ 
struction of orders and judgments ordinarily ap¬ 
ply in the interpretation of decrees of partial dis¬ 
tribution. 20 A decree cannot be construed as in 
effect a decree of final distribution, and consequent¬ 
ly invalid because there has been no settlement of 
a final account, where it was rendered and entered 
as a decree of partial or ratable distribution and 
was based on a petition asking only for such a de¬ 
cree and where it is admitted that no disposition 
has ever been made of the real property belonging 
to the estate. 21 A reservation to the parties of 
their respective positions and contentions is deemed 
to refer to positions and contentions not passed on 
and decided by the order. 22 

Operation and effect; setting aside and modifica¬ 
tion. An order or decree for partial distribution 
which has not been set aside and from which no 
appeal has been taken is final 23 in the sense that it 
disposes completely of the matters then before the 
court, on the merits and on the issues presented, 
and hence is not interlocutory in nature; 24 but it 
is not final in the sense that it exhausts the ju¬ 
risdiction of the court or prevents the making of 
another decree which is necessary to dispose of 


10 . Mo.—State ex rel. Peper v. 
Reynolds, 226 S.W. 550, 286 Mo. 
126, quashing record Peper v. Bell, 
218 S.W. 438, 286 Mo. 126, opinion 
conformed to Peper v. Bell, App., 
229 S.W. 1111. 

Authorization, hy prior Judgment or 
decree 

An order for partial distribution 
which follows, or is in accordance 
with, and is authorized by, a prior 
decree or judgment which has be¬ 
come final is valid and not errone¬ 
ous. 

Cal.—In re Dargie’s Estate, App., 
119 P.2d 438. 

Ky.—Nolan’s Ex’rs v. Nolan, 295 S. 
W. 893, 220 Ky. 613. 

11. Mont.—In re Fratt’s Estate, 199 
P. 711, 60 Mont. 526. 

N.T.—In re Goldsmith’s Estate, 20 
N.Y.S.2d 554, 174 Misc. 270. 

Or.—In re Stewart’s Estate, 28 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 
Where an estate has ample funds 
over and above all possible demands 
on its moneys to pay sums due un¬ 
der an agreement between the heirs 
for a distribution, a sum due an heir 
may be decreed to be paid on a de¬ 
cree of partial distribution,, although 
the recital of the agreement is to the 


effect that such sum shall be paid 
“upon the distribution of the es¬ 
tate.”—In re Broome, 122 P. 470, 162 
Cal. 258. 

12. Ala.—Bynum v. Brewer, 114 So. 
577, 217 Ala. 52. 

13. Ala.—Bludworth v. White, 42 
Ala. 662. 

24 C.J. p 533 note 39. 

Verbal direction from probate 
judge did not justify administratrix' 
partial distribution before estate 
was fully administered.—In re Car¬ 
lin’s Estate, 47 S.W.2d 213, 226 Mo. 
App. 622. 

14. Ala.—Harrison v. Meadors, 41 
Ala. 274. 

15. Ala.—Harrison v. Meadors, su¬ 
pra. 

16. N.Y.—Gould v. Gould, 204 N.Y. 
S. 123, 209 App.Div. 155. 

17. Ala.—Harrison v. Meadors, 41 
Ala. 274. 

24 C.J. p 533 note 42. 

18. Cal.—In re Mitchell, 53 P. 810, 
121 Cal. 391. 

19. N.Y.—In re Goldsmith’s Estate, 

- 20 N.Y.S.2d 554, 174 Mi3c. 270. 

462 


20. Construing two decrees togeth¬ 
er 

Two decrees of partial distribu¬ 
tion, each assigning to the same 
person an undivided one half of 
certain property and the first im¬ 
posing a requirement which has not 
been fulfilled, will be construed to¬ 
gether and, when so construed, will 
be held not to manifest an intention 
to assign a party more than the 
share of the property to which he 
is entitled on performance of the 
condition.—In re Turner’s Estate, 
196 P. 807, 51 Cal.App. 317. cer¬ 
tiorari denied Herrick v. Basletta, 
42 S.Ct. 185, 257 U.S. 658, 66 L.Ed. 
421. 

21. Cal.—In re Stern's Estate, 74 
P.2d 799, 24 Cal.App.2d 282. 

22. Cal.—In re Nuttle's Estate, 37 
P.2d 200, 1 Cal.App.2d 678. 

23 . Mo.—State ex rel. Peper v. 
Reynolds, 226 S.W. 550, 28£V £Mo. 
126, quashing record Peper v. Bell, 
218 S.W. 438, 286 Mo. 126, opin¬ 
ion conformed to Peper v. Bell, 
App., 229 S.W. 1111. 

24. Vt.—In re Taylor's Estate, 2 A. 
2d 317, 110 Vt. 80. 
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the remainder of the estate. 25 The decree is a com¬ 
plete protection to the personal representative for 
^whatever he may do by way of disposition of the 
property within its terms; 26 it is conclusive 27 as 
to, 28 and only as to, 29 the funds then distributed, 
and does not estop the distributee to assert that 
the representative had then other funds in his 
hands 30 or determine that all subsequent distribu¬ 
tions must be made on the same theory. 31 While 
a decree of partial distribution which has become 
final cannot be amended or modified by a decree of 
final distribution, 32 the court may, on final distribu¬ 
tion, take into account any mistake, inequity, or 
inequality in the former decree, and, without dis¬ 
turbing such decree or the distribution made there¬ 
under, or interfering with its conclusiveness, ren¬ 
der such a final decree as will, as far as possible, 
make a distribution of the entire estate that is just 
and conforms to the legal rights of the interested 
parties. 33 Further, where the orders or decrees in 


a partial distribution were wholly unauthorized and 
void, final distribution should be decreed as though 
no partial distribution had ever been made. 34 

In a proper case an order or decree of partial dis¬ 
tribution may be reversed 35 or modified; 36 but 
after the time for appeal has expired it cannot be 
set aside except for mistake, inadvertence, surprise, 
or excusable neglect; 37 and in the absence of an 
appeal or of a due and timely motion for relief 
because of mistake, inadvertence, surprise, or ex¬ 
cusable neglect it is final, binding, conclusive, and 
immune from attack in a proceeding to vacate 
initiated several years after entry of the decree. 38 
When not expressly required by statute, personal 
notice of a motion to set aside the decree need not 
be served on interested persons who have not ap¬ 
peared. 39 

Denial of application. A declaration in a decree 
denying partial distribution may be a sufficient de- 


25. Vt.—In re Taylor’s Estate, 2 A 
2d 317, 110 Vt. 80—In re Curtis’ 
Estate, 192 A. 13, 109 Vt. 44. 

Undistributed fund 

Probate judge is not precluded 
from ordering distribution of an un¬ 
distributed fund by a former order 
of distribution of another fund.— 
Strout v. Chesley, 132 A 211, 125 
Me. 171. 

26. Cal.—In re Stern’s Estate, 74 

P.2d 799, 24 Cal.App.2d 282. 

Colo.—In re Mackey, 102 P. 1088, 46 
Colo. 100. 

Distribution to executor personally 

(1) Beneficiaries of testamentary 
trust, having agreed to decree of 
partial distribution under which cer¬ 
tain oil and mineral rights were 
unconditionally distributed to exe¬ 
cutor who was also residuary lega¬ 
tee and trustee, and having signed 
subsequent oil lease giving rents 
to executor personally, are barred 
from requiring executor to account 
therefor.—In re Meyer’s Estate, 53 
P.2d 984, 11 Cal.App.2d 409. 

(2) However, an executrix is not 
protected, as against creditors not 
represented in the proceeding, by an 
order of court under which money 
was paid by her as executrix to 
herself as widow.—In re Durey’s 
Estate, 245 N.W. 236, 215 Iowa 257. 

27. Conclusiveness as to persons 
and claims 

(1) Judgment homologating par¬ 
tial tableau of distribution is con¬ 
clusive against legatees and credi¬ 
tors of estate as to validity of 
claims against estate appearing on 
the account.—Succession of Spyker, 
La.App. f 159 So. 347. 

(2) A decree of partial distribu¬ 
tion is conclusive as to heirs who 


were parties to the proceeding, or 
who were aware of its pendency and 
made no objection thereto or ap¬ 
pearance therein, but is not control¬ 
ling on the issue of heirship, at the 
time of final distribution, as against 
heirs who were unaware of the pro¬ 
ceeding, were not parties to it, and 
whose existence was not known to 
the court at the time such proceed¬ 
ing was heard and determined, and 
consequently whose claims were not 
before the court to be considered 
and passed on.—In re Ampusait’s 
Estate, 21 P.2d 691, 131 Cal.App. 533. 

28. Cal.—In re Ampusait's Estate, 
supra. 

29. Cal.—In re Ampusait's Estate, 
supra. 

Pa.—In re Laughlin’s Estate, 9 A.2d 
383, 336 Pa. 529—In re Handy’s 
Estate, 170 A. 277, 314 Pa. 61—In 
re Harned’s Estate, 116 A. 895, 
273 Pa. 237. 

24 C.J. p 529 note 4, p 534 note 44. 

limitation of rule 

(1) The view has been taken that 
it is correct to limit the conclusive¬ 
ness of the decree to the particular 
fund distributed where the first ad¬ 
judication did not necessarily dis¬ 
pose of the whole question involved 
in the second distribution; but that 
the decree is conclusive where the 
identical question, such as the integ¬ 
rity of bequests, presented on the 
second distribution was raised by 
necessary implication in the first 
distribution.—In re Forsythe's Es¬ 
tate, 81 Pa.Super. 347. 

(2) Unappealed from decree of 
probate court that residuary clause 
of will, providing that what remain¬ 
ed after payment of legacies and 
complete execution of testamentary 
trusts should go to heirs of testa¬ 
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tor’s sisters, called for per stirpes 
distribution, was law of case, con¬ 
trolling distribution of such resi¬ 
due, on trustee’s application twenty- 
nine years later for distribution of 
trust funds remaining after com¬ 
plete execution of testamentary 
trusts, notwithstanding existence of 
residue depended on contingency.— 
Lyons v. Field, 175 A. 11, 106 Vt. 
474. 

30. Mo.—State v. Berning, 6 Mo. 
App. 105. 

31. Mich.—Smith v. Detroit Trust 
Co., 236 N.W. 898, 254 Mich. 659, 
followed in In re Smith's Estate, 
236 N.W. 899, 254 Mich. 662. 

Pa.—Stahl's Estate, 25 Pa. Super. 
402. 

32. Cal.—In re McCarthy's Estate, 
97 P.2d 480, 36 Cal.App.2d 194. 

33. Ark.—Satterfield v. Fine, 94 S. 
W.2d 717, 192 Ark. 1178. 

Conn.—Home Trust Co. v. Beard, 
165 A. 208, 116 Conn. 396. 

Me.—Strout v. Chesley, 132 A 211, 
125 Me. 171. 

34. S.D.—In re Hawgood, 159 N.W. 
117, 37 S.D. 565. 

35. Cal.—In re Hill's Estate, 270 P. 
708, 94 Cal.App. il3. 

36. Ill.—Conant v. Elgin City Bank¬ 
ing Co., 232 Ill.App. 156. 

N.Y.—Gould v. Gould, 204 N.Y.S. 
123, 209 App.Div. 155. 

37. Cal.—In re Tymms' Estate, 247 
P. 1091, 78 Cal.App. 79. 

38. Cal.—Gladding v. Superior 

Court in and for Los Angeles 
County, 60 P.2d 857, 7 Cal.2d 408. 

39. Cal.—Dilienkamp v. Superior 

Court of Los Angeles County, 93 
P.2d 1008, 14 Cal.2d 293, supersed¬ 
ing, App., 85 P.2d 577. 
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' termination that advances by an executor were 
improper and are chargeable to him; 40 but a mere 
denial of an application for an order nunc pro tunc 
is not res judicata of the representative's claim of 
credit for an advancement. 41 

§ 533. New Trial 

Where distribution of a decedent's estate is decreed, 
parties opposing the granting of the decree may move for 
a new trial. 

The parties opposing the granting of a decree of 
distribution of decedent's estate may, at least where 
authorized by statute, make a motion for a new 
trial where the decree directs the distribution. 42 
Where a petitioner for final distribution alleged that 
the only heirs of decedent were herself and certain 
children of a deceased half-brother of decedent, and 
subsequently two other petitions were filed in which 
the petitioners alleged that they were entitled to 
the estate, but not denying in terms any allegation 
of the first petitioner, and the court held against the 


original petitioner, an issue of fact was made an< 
determined so that a motion for a new trial wa 
authorized. 43 

§ 534. Review 

a. In general 

b. Taking and perfecting appeal 

c. Review and disposition of cause 

a. In General 

Appeals from orders or decrees In proceedings for the 
distribution of decedents' estates are regulated by stat¬ 
ute. An appeal ordinarily may be taken by any person 
aggrieved. 

The right to an appeal from an order or decree 
of distribution and the extent of such appeal is reg¬ 
ulated entirely by statute. 44 An appeal usually will 
lie from a final order or decree of distribution or 
payment, 45 and under some statutes appeals are al¬ 
lowed from other orders or decrees in distribution 
proceedings; 46 but in the absence of statute orders 


40. Cal.—In re Guglielmi’s Estate, 
31 P.2d 1078, 138 CaLApp. 80. 

41 . Mo.—In re Harr & Harr's Es¬ 
tate, 22 S.W.2d 209, 224 Mo.App. 
6 . 

42. Mont.—In re Davis, 70 P. 721, 
27 Mont. 236. 

Power of probate courts to grant re¬ 
hearing or new trial generally see 
Courts § 308 c. 

Rehearing in equity see Equity §§ 
622-667. 

Time for application 

Administrator, asking for formal 
order approving final account, and 
ordering distribution in accordance 
with announcement made by court 
nearly four years before, could not 
complain of order granting new trial, 
on motion filed by heirs with refer¬ 
ence to date of such order as final 
one.—In re Downey’s Estate, 236 P. 
802, 134 Wash. 322. 

43 . Cal.—Carter* v. Waste, 112 P. 
727, 159 Cal. 23. 

44 . Ind.—Schloss Bros. Inv. Co. v. 
Gardner, App., 5 N.E.2d 143. 

Neb.—In re Lehman’s Estate, 283 
N.W. 199, 135 Neb. 592. 

24 C.J. p 534 note 48—15 GJ. p 1022 
note 85 [a} (4), (7); [bl (2)—3 
C.J. p 569 note 42. 

Judgment rendered, prior to statute 
Mode of review of judgment ren¬ 
dered prior to eifective' date of stat¬ 
ute is governed by rules of practice 
prevailing prior to statute.—Bigger-J. 
Staff v. Spaulding, 277 Ill.App. 48. 
proceeds of death, action 1 
- No appeal lies *to common pleas, 
court from probate court order ap¬ 
portioning amount realized by admin¬ 
istratrix in death action between de¬ 


ceased’s parents.—Parker v. Parker, 
172 N.E. 450, 35 Ohio App. 321. 

Declaratory judgment proceeding 
commenced in probate court for judg¬ 
ment declaring distribution to be 
made of property of estate was ap¬ 
pealable to court of common pleas.— 
Davis v. Warner, 192 N.E. 270, 47 
Ohio App. 495, error dismissed 190 
N.E. 386, 127 Ohio St. 597. 

What orders included 

An “order of distribution,’* within 
statute governing appeals therefrom, 
is the final direction of a court of 
probate made to an executor after 
payment of the estate’s debts and the 
confirmation of executor's accounts 
authorizing division of the balance of 
the estate among those entitled to 
receive it; a judgment denying wid¬ 
ow’s petition for payment of allow¬ 
ance on ground that the allowance 
had been paid by checks representing 
royalties on land held in' trust for 
widow was not such an order and 
was governed by other statutory pro¬ 
visions as to appeal.—In re Wernet’s 
Estate, 22 N.E.2d 490. 61 Ohio App. 


45. Ark.—Foulkes v. Foulkes, 293 & 
W. 1, 173 Ark. 188. 

Mont.—Hoppin v. Lang, 241 P. 636, 
74 Mont. 558: 

Neb.—In re Lehman's Estate, 283 N. 

W. 199, 135 Neb. 592., 

24 C.J. p 534 note 49—11 C.J. p 37 
note 85 [h] (3)—3 C.J. p 570 note 
44 [h]. 

Personal property 

A statute providing that an appeal 
may be taken from an order or de¬ 
cree by which a legacy or distribu¬ 
tive share is allowed or payment 1 
thereof directed, or such allowance j 
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or direction refused, when the 
amount in controversy exceeds twen¬ 
ty dollars, applies only to orders or 
decrees relating to personal property. 
—Patterson v. Hall, 192 N.W. 342, 
155 Minn. 46. 

Order as to nature of property 

Appeal was properly taken from 
decree of distribution rather than 
from order declaring nature of prop¬ 
erty which was not appealable.—In 
re Skinner's Estate, 282 P. 90, 48 
Idaho 288. 

Distribution schedule 

Appeal should not be taken from 
orphans’ court’s decree, dismissing 
exceptions to and confirming its adju¬ 
dication in proceeding for distribu¬ 
tion of decedent’s estate, before ap- 
I proval of distribution schedule, but 
only from completed decree after fil¬ 
ing of such schedule, unless no sched¬ 
ule is required.—In re Hood's Estate, 
186 A. 740, 323 Pa. 253. 

46. N.T.—In re Halsey, 93 N.Y. 

48. 

P a -—In re Whitmore's Estate, 20 Pa* 

Dist. & Co. 432. 

24 C.J. p 534 note 50. 

Appeal will lie from 

(1) Order striking petition in in¬ 
tervention.—Awbrey v. Estes, 112 So* 
529, 216 Ala. 66. 

(2) Decree denying petition to turn 
property over to petitioner as heir 
of full blood.—Purcell v. Sewell, 134 
So. 476, 223 Ala. 73. 

(3) Order denying petitioner’s heir¬ 
ship to whole of testator’s estate, and 
sustaining legality of trust in favor 
of another.—Lowell v. Lowell, 240 P* 
280, 29 Ariz. 138. 

(4) In action on conflicting claims 
under will, decision which finally dis- 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 534 


which are interlocutory and intermediate and not 
final are not appealable. 47 

Under some statutes a review is had by writ of 
error 48 or bill of review. 49 

Where the probate court refuses to entertain a 


petition for a share in the distribution, the remedy, 
it has been held, is not by writ of error but by cer¬ 
tiorari, 50 or mandamus. 51 

Who may appeal. The right to appeal from an 
order or decree in distribution proceedings usually 
is given to any person aggrieved thereby. 52 The 


posed of proceedings, in so far as 
respected conflicting claimants under 
will, was appealable.—Meyer v. Flood, 

4 P.2d 305, 54 .Nev. 55. 

(51 A denial of a petition to set 
apart decedent’s estate to petitioner 
as his widow is a final decree as to 
her, within statute as to appeals, 
the effect thereof being to determine 
that she was not deceased's widow.— 
McClurkin v. McClurkin, 90 So. 917, 
206 Ala. 513. 

(6) On appeal by distributees from 

order denying distribution in accord¬ 
ance with agreement entered into by 
such distributees the propriety of 
such order as well as 8. prior order 
setting aside order of partial dis¬ 
tribution would be reviewable.— 
Lilienkamp v. Superior Court of Los 
Angeles County, 93 P.2d 1008, 14 

Cal.2d 293, superseding, App., 85 P.2d 
577. 

(7) Other orders or decrees see 24 
C.J. p 534 note 50 [a]. 

Appeal does not lie from 

(2) Order vacating or setting aside, 
or refusing to vacate or set aside, an 
order or decree of distribution.— 
Lilienkamp v. Superior Court of Los 
Angeles County, supra—Linstead v. 
Superior Court, 61 P.2d 355, 17 Cal. 
App.2d 9—3 C.J. p 574 note 52. 

(2) Ruling denying motion to re¬ 
voke or amend decree of distribution. 
—Wesson v. Fuller, 9 N.E.2d 538, 
297 Mass. 545. 

(3) Order of partial distribution.— 
In re Lehman’s Estate, 283 N.W. 199, 
135 Neb. 592. 

(4) Order striking from files ap¬ 
plication filed by legatees for an 
order requiring executrix to pay spe¬ 
cific legacy claimed by them.—Snyder 
v. Hendrickson, 9 N.E.2d 515, 55 Ohio 
App. 215. 

(5) Under statutes, appeal to court 
of common pleas on questions of law 
and fact would not lie from judgment 
of probate court in proceeding to 
determine heirship and distribution 
finding cross petitioner was not the 
legally adopted or sole heir of de¬ 
cedent.—In re Meier’s Estate, 30 N.E. 
2d 365, 65 Ohio App. 425. 

(6) Where administrator petitioned, 

for allowance of final account and 
distribution of realty, county court 
order determinin’g only that adop¬ 
tion proceedings attacked in petition 
were valid, was not appealable.—In 
re Harter’s Estate, 203 N.W. 720, 187 
Wis. 90. . . 
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(7) Orders determining heirs on 
petition for distribution were unap¬ 
pealable in advance of decree for dis¬ 
tribution, but reviewable on appeal 
from decree. 

Cal.—In re Wilson's Estate, 248 P. 

666, 199 Cal. 199. 

Minn.—In re Firle’s Estate, 253 N.W. 

889, 191 Minn. 233. 

(8) The probate court's orders, ap¬ 
proving administratrix’ second sup¬ 
plemental and final account, and ad¬ 
judging that assignee of interest in 
estate was not entitled to share 
therein, were not appealable, but, are 
reviewable on appeal from subse¬ 
quent decree of final distribution 
based on fact findings, conclusions 
of law, and decree rendered on hear¬ 
ing of second supplemental account. 
—In r e O’Neill’s Estate, 112 P.2d 703, 
44 Cal.App.2d 596. 

(9) Other orders or decrees see 
Johnson v. Superior Court in and 
for San Diego County, 283 P. 331, 102 
Cal.App. 178—24 C.J. p 534 note 50 
[c]—3 C.J. p 575 note 62 La] (11), 
(13), p 569 note 42 [a]. 

47. Neb —In re Lehman’s Estate, 283 

N.W. 199, 135 Neb. 592. 

3 C.0. p 571 note 4 7 [j]. 

Appeal from interlocutory orders 

generally see Appeal and Error § 

92. 

Orders held not appealable because 
not final 

(1) Order in minute book, which 
was preliminary order for decree of 
distribution.—In re Olsen’s Estate, 50 
P.2d 70, 9 Cal.App.2d 374. 

(2) Order setting aside order of 
distribution at same term.—In re 
Gillis’ Estate, Mo.App., 33 S.W.2d 973. 

(3) Order setting* aside consent of 
surviving spouse to will, and decree¬ 
ing distributive share under statute. 
—In re Betts’ Estate, 240 N.W. 904, 
185 Minn. 627, reversed on other 
grounds 243 N.W. 58, 185 Minn. 627 
—Patterson v. Hall, 192 N.W. 342, 
155 Minn. 46. 

(4) Decree directing the adminis¬ 
trator de bonis non with the will 
annexed to distribute additional as¬ 
sets under the intestate laws, but 
not designating the parties who were 
entitled to receive the distribution.— 
In re Monnia’s Estate, 113 A. 550, 
270 Fa. 367. 

(5) In proceeding involving the set¬ 
tlement of executrix’ final account 
and final distribution, an order deny¬ 
ing a motion, for new trial.— In -re 
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McCarthy's Estate, 97 P.2d 480, 36 
Cal.App.2d 194. 

(6) In proceeding to compel ex¬ 
ecutor to pay legacy under will, or¬ 
der denying motion to dismiss peti¬ 
tion and directing executor to assume 
burden of proof was an intermediate 
ruling as to procedure, not.appealable 
as order affecting substantial right. 
—In re Kempf’s Will, 278 N.T.S. 838. 
“Allowance” of claim 

A claim to a distributive share is 
not allowed within the meaning of a 
statute providing for appeal from 
an order allowing a legacy or dis¬ 
tributive share, until an order or 
decree is made under which claimant 
is entitled to demand or receive it. 
—Patterson v. Hall, 192 N.W. 342, 
155 Minn. 46. 

48. Pa.—Shiffer’s Appeal, 4 Pennyp. 
512. 

49. Pa.—In re Reamer’s Estate, 200 
A. 35, 331 Pa. 117. 

24 C.J. p 534 note 52. 

G-rounds for review 

The right to a review of a decree 
of confirmation of an auditor’s re¬ 
port recommending distribution of 
an estate existed for the correction 
of errors of law apparent on the face 
of the record.—In re Reamer’s Es¬ 
tate, supra. 

50. Ala.—Fowler v. Trewhit, 10 Ala. 
622. 

51. Ala.—Ex parte Jones, 1 Ala. 15. 

52. Cal.—Lilienkamp v. Superior 
Court of Los Angeles County, 93 
P.2d 1008, 14 Cal.2d 293, supersed¬ 
ing, App., 85 P.2d 577—In re Mor¬ 
gan’s Estate, 265 P. 241, 203 Cal. 
569. 

Ga.—Bryan v. Rowland, 144 S.E. 275, 
166 Ga. 719. 

Nev.—In re Forney's Estate, 194 P. 
331, 44 Nev. 279. 

24 C.J. p 534 note 55, p 473 note 69 
[i]—3 C.J. p 648 note 46. 

Right of executor or administrator 
to appeal see Appeal and Error § 
193 f. 

Heirs 

(1) Where an administrator refus¬ 
es to appeal from an order distrib¬ 
uting an estate in which his intes¬ 
tate is interested, the heirs may 
maintain the appeal.—In re Clark's 
Estate, 212 P. 622,. 190 Cal. *354. 

(2) Likewise, appeal may be main¬ 
tained by the heirs instead of by ’the 
executor of the estate through whom 
appellants claimed, where estate had 
been finally adjudicated with orders 
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right ordinarily may be exercised by a legatee, dev¬ 
isee, or distributee, 53 by the surviving spouse of de¬ 
cedent, 54 or by a creditor aggrieved by the order. 55 

On the other hand, a judgment of distribution will 
not be disturbed on appeal at the instance of a per¬ 
son not interested in the estate; 56 and a person who 
made no appearance in the lower court on the hear¬ 
ing of the application for final settlement of the es¬ 
tate, where he might have obtained the order to 
which he claims he is entitled may be denied the 
right of appeal. 57 

Effect of appeal . An appeal from a decree of dis¬ 
tribution does not of itself vacate the decree, but 
it remains in full force until reversed by the appel¬ 
late court. 68 Where, on a petition for partial dis¬ 
tribution to legatees, the other legatees and dev¬ 
isees did not appear at the hearing, or in any man¬ 
ner object to the order in favor of petitioners, but 
an appeal was taken by the executrix in her repre¬ 
sentative capacity only on the ground that the pe¬ 
tition was insufficient with respect to its statements 
as to the condition and value of the estate and the 
amount of the debts, the order of distribution be¬ 
came final in so far as it allowed the legacies. 59 
However, it has been held that an appeal from a 
decree of distribution suspends execution of the de¬ 
cree, 60 and precludes the lower court from amend¬ 


ing or correcting it. 61 

Pending an appeal from the denial of a petition 
for distribution, a further order of the court dispos¬ 
ing of the estate is void. 62 An appeal from an or¬ 
der denying a petition for partial distribution of an 
estate suspends the court's power to distribute the 
estate pending the appeal. 63 

Abandonment of appeal The fact that persons 
who had appealed from a decree denying partial 
distribution, in which proceeding they had claimed 
under the will, asserted a claim as heirs on a sub¬ 
sequent application for a final distribution in the 
event the will was invalid, was not an election to 
claim as heirs so as to operate as an abandonment 
of their appeal from the decree in the partial dis¬ 
tribution proceedings. 64 

Liability for frivolous appeal. An executor who 
takes a frivolous appeal from an order directing a 
partial distribution of the estate may be held per¬ 
sonally liable in damages for the delay occasioned 
thereby. 65 

b. Taking and Perfecting Appeal 

Appeals from orders or decrees In proceedings for the 
distribution of decedents’ estates must be ta*en and per¬ 
fected in accordance with statutory regulations. 

An appeal from an order or decree in a proceed- 


to pay the residuary estate to ap¬ 
pellants.—In re Lippincott’s Estate, 
3 A.2d 363, 333 Pa. 48. 

Appeal taken in name of estate is 
improperly taken, and will be 
quashed.—In re Miles’ Estate, 95 Pa. 
Super. 221—In re Harrisburg Trust 
Co., 80 Pa, Super. 585. 
person not party to record 

Under a statute providing that no 
decree affecting title to realty made 
in probate proceedings shall be void 
for want of notice where the execu¬ 
tor or administrator was appointed 
on statutory notice, and no objection 
to any subsequent order can be taken 
by a person claiming under decedent 
on account of want of notice except 
by direct application to the probate 
court, or on appeal, one may attack 
a consent decree of final distribution 
rendered without notice and with¬ 
out his appearing in court by apply¬ 
ing to the probate court and showing 
his interest in the estate, and thus 
prosecute an appeal, although only 
parties to the record may as a gen¬ 
eral rule appeal.—Barrette v. Whit¬ 
ney, 106 P. 522, 36 Utah 574, 37 L. 
R.A.,N.S., 368. 

Plea to jurisdiction of appellate 
court properly raises question wheth¬ 
er appellant is a party aggrieved by 
the determination of the probate 
court, and on such plea court may 
pass on question whether appellant 


bore such relationship to decedent 
as entitled him to appeal.—Palmer v. 
Reeves, 182 A. 138, 120 Conn. 405. 

53. Cal.—In re Babb’s Estate, 252 
P. 1039, 200 Cal. 252. 

24 C.J. p 535 note 56. 

Appeal by legatee’s guardian was 
treated as appeal in legatee’s behalf. 
—Mclnnes v. Spillane, 185 N.E. 47, 
282 Mass. 514. 

Necessity of written opposition 
A legatee is a “party” with right 
of appeal from proceedings in which 
order of partial distribution was en¬ 
tered. although he entered no written 
opposition to the order but merely 
objected orally.—In re Levy’s Estate, 
48 P.2d 675, 4 Cal.2d 223. 
Executor-legatee 

Executors who appealed from de¬ 
cree of distribution could continue 
appeal in their capacity as residuary 
legatees.—In re Holben’s Estate, 149 
A. 598, 299 Pa. 348. 

54. Me.—Tillson v. Small, 13 A. 
402. 80 Me. 90. 

24 C.J. p 535 note 57. 

55. Mo.—State ex rel. Howe v. 
Hughes, 123 S.W.2d 105, 343 Mo. 
827. 

56. Cal.—In re Spreckels, 133 P. 289, 
165 Cal. 597—In re Blythe, 65 P. 
965, 110 Cal. 231, 756. 

57. Wis.—In re Sveen’s Estate, 232 
N.W. 549, 202 Wis. 573. 
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58. Conn.—Dickinson's Appeal, 6 A. 
422, 54 Conn. 224. 

24 C.J. p 536 note 82. 

59. Cal.—In re Murphy’s Estate, 78 
P. 960, 145 Cal. 464. 

60. La.—Succession of Beattie, 112 
So. 802, 163 La. 831. 

Failure to file bond 

(3) The failure to file an appeal 
bond may preclude the appeal from 
operating as a supersedeas, and lower 
court in its discretion may proceed 
with distribution pending the appeal. 
—In re Saxton’s Estate, 38 Pa.Dist. 
& Co. 579. 

(2) Stay of proceedings on posting 
of appeal bond see infra subdivision b 
of this section. 

61. Cal.—Linstead v. Superior Court 
in and for Mendocino County, 61 
P.2d 355, 17 Cal.App.2d 9. 

62. Cal.—In re Wei lings’ Estate, 240 
P. 21, 197 Cal. 189. 

63. Cal.—In re Spreckels, 133 P. 289, 
165 Cal. 597. 

64. Cal.—In re Spreckels, supra. 

65. Cal.—In re Straus, 77 P. 1122, 
144 Cal. 553, 559. 

24 C.J. p 538 note 2. 

Interest on value of estate 

Administrator prosecuting frivo¬ 
lous appeal from order rejecting final 
account may be required to pay dam¬ 
ages and interest from date of order 
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ing for the distribution of a decedent’s estate must 
be taken within the time allowed therefor by stat¬ 
ute. 66 An appeal from an order for distribution 
before the entry at large in the minutes of a decree 
describing the property distributed is premature and 
must be dismissed. 67 

The manner of taking and perfecting an appeal 
is governed by the requirements of the statute. 68 
Under the practice of some states, notice of appeal 
must be filed ; 6 °- such notice must sufficiently iden¬ 
tify the decree from which the appeal is taken, 70 
and must be served on necessary parties in the man¬ 
ner prescribed by the statute. 71 Some liberality 
should be exercised with respect to the form of a 
petition for review made by a nonresident after an 
adjudication has become absolute, and defects may 
be cured by amendment. 72 

Joinder or consolidation of appeals . Generally, 
several persons with independent interests cannot 
prosecute a joint appeal from a decree of distribu¬ 


tion affecting their various interests. 73 However, 
it is no objection to an appeal taken by an adminis¬ 
trator, both from an order of the district court sus¬ 
taining objection to a final account and also from 
an order entering a decree of distribution, that there¬ 
by two separate actions have been united in one ap¬ 
peal, as such orders are not actions in a legal 
sense. 74 Where the legal issues involved on an ap¬ 
peal from a decree directing executors to turn over 
a sum of money to the residuary legatee are the 
same as those involved on an appeal from a decree 
entered in the matter of the intermediate account¬ 
ings of the executors, the proper and logical method 
is for the parties to unite in presenting one set of 
appeal papers and have all questions litigated at one 
time. 75 

Appeal bond. Under some statutes, appellants are 
required to execute a bond in a* particular amount 
and with certain conditions. 76 The effect of such 
a bond is to stay proceedings on the judgment or 


on cash representing total value of 
estate.—Alexander v. Sonneman, 243 
P. 611, 30 Ariz. 25. 

66. Ala.—Awbrey v. Estes, 112 So. 
529, 216 Ala. 66. 

24 C.J. p 536 note 66. 

Extension of time 

U) Subsequent proceedings, amend¬ 
ing decree as to third party, will not 
extend time for appeal from provi¬ 
sions of decree affecting appellant.— 
In re Henry's Estate, 139 A. 198, 290 
Pa. 537. 

(2) Other cases.—Chase v. Bates, 
16 A. 542, 81 Me. 182. 

24 C.J. P 536 note 66 [a]. 

Orphans’ court role, limiting time 
for exceptions to auditing judge's ad¬ 
judication, cannot affect right of ap¬ 
peal from distribution decree.—In re 
Graham's Estate, 144 A. 427, 294 Pa. 
493. 

67. Cal.—In re Sheid, 55 P. 328, 122 
Cal. 528, 

68. Vt—In re Robinson’s Will, 144 
A. 457, 101 Vt. 464, 75 A.L.R. 59. 

Motion filed with clerk 

Appeal from decree making final 
distribution of estate may be effected 
by motion filed with clerk.—In re 
Robinson’s Will, supra. 

Appeal held properly taken 
Kan.—In re Doyle’s Estate, 103 P.2d 
52, 152 Kan. 23. 

69. Ohio.—Davis v. Warner, 192 N. 
E. 270, 47 Ohio App. 495, error 
dismissed 190 N.E. 386, 127 Ohio 
St. 597. 

Sufficiency of notice 

That administrator might receive 
something as heir, did not make ap¬ 
peal from judgment declaring distri¬ 
bution to be made of testator's prop¬ 


erty one for administrator’s sole ben¬ 
efit so as to make notice of appeal 
insufficient.—Davis v. Warner, supra. 

70. Cal.—In re O'Connor's Estate, 
254 P. 269, 200 Cal. 646. 

71. Wis.—In re Sveen’s Estate, 232 
N.W. 549, 202 Wis. 573. 

Service on executor 

(1) Under a statute providing that, 
on appeal from a decree assigning 
the residue of an estate, appellant 
shall serve written notice on the 
adverse party or attorney, notice of 
such appeal served on the executor 
is sufficient.—Rong v. Haller, 119 N. 
W. 405, 106 Minn. 454. 

(2) Where an order settling the 
executor’s account and a decree of 
distribution are rendered at the same 
time, an appeal from an order set¬ 
tling the account will not be dis¬ 
missed because the notice of appeal 
therefrom was not served on any 
other party than the executor; and, 
where the order settling the account 
is reversed, it necessarily vacates 
the decree of distribution, and in 
such case the appeal from the decree 
will not be dismissed for failure to 
serve the notice of appeal on one of 
the distributees named in the decree 
of distribution.—In re Delaney, 42 P. 
981, 110 Cal. 563. 

72. Pa.—Sock’s Estate, 9 Pa.Dist 

101 . 

73. Pa.—In re Holben’s Estate, 149 
A. 598, 299 Pa. 348—In re Monnia’s 
Estate, 113 A. 550, 270 Pa. 367. 

24 C.J. p 536 note 79. 

Distribution of accumulated income 
The interest of each distributee un¬ 
der a decree of orphans’ court making 
distribution of income which has ac¬ 
cumulated is independent and dis¬ 
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tinct, and no right exists to prose¬ 
cute a joint appeal from the decree. 
—In re McGlinn’s Estate, 113 A. 548, 
270 Pa. 373. 

Claim against estate 

Where none of residuary legatees 
had interest in share of any other, 
residuary legatees were not entitled 
to appeal jointly from decree direct¬ 
ing executor to pay claim against 
decedent’s estate.—In re Schuetz' Es¬ 
tate, 172 A. 865, 315 Pa. 105, remitted 
to 174 A. 832, 114 Pa.Super. 602, over¬ 
ruling In re Holben’s Estate, 149 A. 
598, 299 Pa. 348. 

74. Mont.—In re Dewar, 25 P. 1025, 
10 Mont. 422. 

75. N.Y.—In re Harkness, 176 N.Y.S. 
347. 

76. Okl.—Taliaferro v. Reirdon, 99 
P.2d 520, 186 Okl. 601. 

24 C.J. p 536 note 72—3 C.J. p 1305 
note 78 La] (4), p 1304 note 77 [a] 
( 21 ). 

Appeal by representative 

(1) On an appeal by an sCdminis- 
trator or executor no bond is neces¬ 
sary, where the statute permits an 
appeal without bond in the case of 
one acting in a fiduciary capacity.— 
Davis v. Warner, 192 N.E. 270, 47 
Ohio App. 495, error dismissed 190 N. 
E. 386, 127 ,Ohio St 597—24 C.J. 
p 536 note 72 [c]. 

(2) However, statute authorizing 
administrator to appeal without pay¬ 
ing costs and giving security' does 
not apply to appeals from court of 
ordinary, and administrator appeal¬ 
ing from order of such court must 
either provide security or file affida¬ 
vit in forma pauperis.—Goodwyn v. 
Veal, 179 S.E. 126, 50 Ga.App. 657. 
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decree appealed from, 77 so far as may be necessary 
for the protection of the interests of the appealing 
parties. 78 

Parties to appeal. All the parties interested in 
the distribution must be made parties where one 
party appeals from the order of distribution. 79 
However, where the appeal is from an order deny¬ 
ing a new trial to one who had petitioned as heir 
for his distributive share of the estate, beneficiaries 
under the will who did not appear and resist the 
petition are not necessary parties to the appeal. 80 
Legatees whose rights come from the estate through 
the executor, in whom title to property vested for 
purposes of administration, need not be made par¬ 
ties to an appeal by a legatee who is denied the 
right to take a bequest where the executor is made 
a party. 81 

Record on appeal; bill of exceptions. Usually 
the record on appeal from a judgment of distribu¬ 
tion, in the nature of a judgment roll, will be suffi¬ 
cient without a bill of exceptions. 82 However, 
where the determination depended wholly or in part 
on the facts established by the evidence, so much 
of the evidence as is pertinent may be embodied in 


a bill of exceptions; 83 and unless the record pre¬ 
sents the evidence tp the appellate court, the or¬ 
der appealed from will be affirmed. 84 The clerk's 
transcript on appeal must contain a sufficient por¬ 
tion of the record to warrant consideration of the 
matter urged as error. 85 

c. Review and Disposition of Cause 

General rules relating to the hearing and disposition 
of appeals in civil actions ordinarily are applicable to 
appeals from orders or decrees in proceedings for the dis¬ 
tribution of decedents' estates. 

General rules governing the hearing and dispo¬ 
sition of appeals in civil cases ordinarily apply to 
appeals from orders or decrees in proceedings for 
the distribution of decedents' estates. 86 The appel¬ 
late court will review and determine only such ques¬ 
tions which are within its jurisdiction, 87 and which 
are involved and necessary to its decision. 88 It will 
not review questions not properly raised in the low¬ 
er court and which do not appear on the record, 89 
unless there was no occasion to urge the point in 
the court below prior to the entry of the final de¬ 
cree of distribution. 90 The reviewing* court will not 
consider matters as to which no appeal has been 
taken 91 or an assignment of error which insufficient- 


77. Cal.—In re Schedel, 10 P. 334, 
69 Cal. 241. 

24 C-J. P 536 note 73. 

Effect of appeal generally see supra 
subdivision a of this section. 
Failure to Insert conditions In bond 
Where the appeal bond was not 
conditioned as required by statute 
dealing with stay of execution, appeal 
did not supersede county court’s de¬ 
cree as to realty distributed there¬ 
by so as to bar the bringing of an 
action in the district court to parti¬ 
tion the realty; and the district court 
did not abuse its discretion in refus¬ 
ing application to amend bond so as 
to bar the partition action, in ab¬ 
sence of any showing why the realty 
should not be distributed to the heirs. 
—Taliaferro v. Reirdon, 99 P.2d 
520, 186 Okl. 601. 

73. N.TJ.—In re Kavanagh, 9 N.Y.S. 
443—Bullard’s Estate, 4 N.Y.Civ. 
Proc. 284. 

79. Ala.—Billinslea v. Abercrombie, 
2 Stew. & P. 24. 

80. Cal.—In re Ryer, 42 P. 1082, 
110 Cal. 556. 

81. Iowa.—Dillinger v. Steele, 222 N. 
W. 564, 207 Iowa 20. 

82. Cal.—In re Benner, 99 P. 7l5, 

155 .Cal. 153. \ 

83. Cal.—In re Benner, supra. 

84. Cal.—In re Weber’s Estate, 245' 
P. 776, 76 CahApp. 723. 

85). Cal.—In re Hubbell’s Estate, 15' 
P.2d 503, 216 Cal. 574: 


86. Vt.—In re Mansur's Will, 127 A. 
297, 98 Vt, 296. 

87. Wis.—In re Greiner's Estate, 218 
N.W. 437, 195 Wis. 332. 

88. Mich.—Sitter v. Sitter’s Estate, 
198 N.W. 892, 227 Mich. 311. 

Pa.—In re Reamer’s Estate, 200 A. 
35, 331 Pa. 117, 119 A.L.R. 589— 
In re Wohleber’s Estate, 181 A. 
479, 320 Pa. 83, 101 A.L.R. 829. 
S.D.—Broast v. Interstate Surety Co., 
205 N.W. 717, 48 S.D. 581. 

Facts previously determined 

Where questions affecting the sep¬ 
arate and community estate of testa¬ 
tor have been determined in the 
course of the administration of the 
estate and in special proceedings for 
that purpose, findings made on an 
application for distribution which 
merely recite the ultimate facts so 
previously found are not reviewable 
on appeal from the distribution de¬ 
cree.—Drasdo v. Jobst, 81 P. 857, 39 
Wash. 425. 

Matters in issue 

On appeal from judgment allowing 
heirs’ claims against estate, heirs 
could not claim that there was noth¬ 
ing before supreme court for review 
on ground that no issues were raised 
as to right of heirs to distributive 
share under will, where heirs' allega¬ 
tions were denied, and, if no issues 
of fact were raised, failure was due 
to heirs who failed to make sufficient 
allegations.—In re Gilchrist's Estate, 
58 F.2d 431, 50 -Wyo. 153, rehearing 
1 denied 60 P.2d 364, 50 Wyo. 153. 
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89. Mo.—Wolff v. Rager, 30 S.W.2d 
1005, 326 Mo. 222. 

N.D.—In re Murphy’s Will, 189 N.W. 
497, 48 N.D. 1267. 

Okl.—Hicks v. Jeffress, 61 P.2d 1079, 
178 Okl. 109. 

R.I.—Carr v. Rail ton, 18 A. 2d 646, re¬ 
argument denied 20 A.2d 374. 

Vt.—In re Mansur’s Will, 127 A. 297, 
98 Vt. 296. 

Wis.—In re Neitman's Estate, 214 N. 

W. 345, 193 Wis. 305. 

24 C.J. p 537 note 87. 

Particular matters not considered 

(1) Administrator could not ob¬ 
ject to partial distribution to lega¬ 
tees on ground that remaining assets 
were insufficient to pay debts and 
expenses, where no proof to such ef¬ 
fect was given by him at hearing.— 
In re Johnson’s Estate, 23 P.2d 1012, 
218 Cal. 501. 

(2) The entry of decrees in pro¬ 
bate court in proceeding by admin¬ 
istrator for distribution imports find¬ 
ing of all facts necessary to support 
that result, which finding must be 
accepted as final where no evidence is 
reported concerning appeals.—Weston 
v. Fuller, Mass., 9 N.E.2d 538. 

90. Cal.-^-In re Hubbell's Estate, 15 
P.2d 503, 216 Cal. 574. 

Failure to award interest on lega¬ 
cies 

Cal.—In re Hubbell’s Estate, supra. 

91. Cal.- 7 -In re Reed’s Estate, 48 
P.2d. 177, 9 Cal.App.2d 94—In re 
Le Fevre’s Estate, 249 P. 208, 79 
CaLApp*, 262. 
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ly specifies the error. 92 Where an item of a will 
creating a charitable trust is made a part of the de¬ 
cree of distribution, such item may be considered, 
on appeal from such decree, for the purpose of de¬ 
termining the intention of the testatrix, although 
the decree is conclusive on the trustee as to the ex¬ 
tent of his rights. 93 The decision of the appellate 
court will not be affected by delay in the closing 
of the estate. 94 The appellate court will indulge in 
all proper presumptions. 95 

While the appellate court will not ordinarily pass 
on the credibility of witnesses appearing before the 
probate court, 96 under some statutes it may hear 
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evidence and proceed as though the proceedings 
had been originally instituted in that court. 97 

Affirmance , reversal, or modification of judgment 
or decree. In determining the cause, the appellate 
court will sustain the conclusions of the trial court, 
if reasonable, 98 and it will not interfere with such 
conclusions where substantial error is not affirma¬ 
tively established. 99 A judgment or decree of dis¬ 
tribution will not be disturbed on appeal for er¬ 
rors not seriously affecting the justice and equality 
of the distribution, 1 or for insufficiency of evidence 
where it warrants the findings on which the decree 
appealed from was predicated. 2 
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92. Conn.—In re Cannon's Estate, 

151 A. 166, 111 Conn. 589. 

93. Cal.—In re Merchant. 77 P. 475, 

143 Cal. 537. 

94. Cal.—In re Colin’s Estate, 67 P. 

2d 362, 20 Cal.App.2d 550. 

95. Cal.—In re Dam’s Estate, 14 P. 

2d 162, 126 Cal.App. 70. 

Particular presumptions 

(1) In a contest proceeding on dis¬ 
tribution of an estate under a will, 
presumption is in favor of trial 
court’s findings.—In re Caldwell’s 
Estate, 98 P.2d 22, 186 Okl. 399. 

(2) Where evidence is not brought 
up by bill of exceptions or other¬ 
wise, it must be presumed compe¬ 
tent and to warrant findings thereon 
by court within scope and issues of 
petition.—In re O'Neill’s Estate, 112 
P.2d 703, 44 Cal.App.2d 596—In re 
Mautner’s Estate, 101 P.2d 520, 38 
Cal.App.2d 521—In re Dam’s Estate, 
14 P.2d 162, 126 Cal.App. 70. 

(3) Recital in decree of partial 
distribution that matter came on 
“regularly to be heard” must be pre¬ 
sumed to be true, in absence of any¬ 
thing to contrary.—In re Dam’s Es¬ 
tate, supra. 

(4) Fact that person named in 
will and appellant from order were 
same person would be presumed in 
absence of affirmative assertion that 
she was an interloper and not lega¬ 
tee named in will.—In re Levy’s Es¬ 
tate, 48 P.2d 675, 4 Cal.2d 223. 

(5) Where probate court made 
ultimate finding that legacy could 
properly be distributed, and evi¬ 
dence was not presented to review¬ 
ing court that legatee was indebted 
to estate, court would assume that 
if specific finding as to indebtedness 
was made, it would necessarily be 
adverse to appellant’s contention 
that legatee’s indebtedness preclud¬ 
ed distribution to him.—In re* ‘Clif¬ 
ford’s Estate, 60 P.2d 302, 16 Cal. 
App.2d 123. 

96. Pa.—In re Davies ; Estate,. 137 

A. 728, 289 Pa: 579. 

97. Mich.—Stebbins v. Stebbips, 54 


N.W. 159, 94 Mich. 304, 34 Am.S.R 
345. 

Minn.—In re Turner’s Estate, 233 N. 

W. 305, 181 Minn. 528. 

Pa.—See In re Leslie's Estate, 86 
Pittsb.Leg.J. 515. 

Vt.—In re Warner’s Estate, 127 A. 

362. 98 Vt. 254. 

24 C.J. p 537 note 89. 

Stipulation, of parties as to rela¬ 
tionship of certain person to testa¬ 
tor's son will be received by the 
appellate court as documentarj' evi¬ 
dence.—In re Montgomery Estate. 
15 N.Y.S.2d 729, 258 App.Div. 64, re¬ 
versing, In re Montgomery's Estate, 
2 N.Y.S.2d 406, 166 Misc. 347. and 
affirmed 26 N.E.2d 824, 282 N.Y. 713. 

98. Cal.—In re Platt’s Estate, App., 
119 F.2d 171. 

99. Cal.—In re Johnson’s Estate, 23 

P.2d 1012, 218 Cal. 501—In re 

Farrow’s Estate, 23 P.2d 34, 218 
Cal. 375. 

Ga.—Napier v. Mitchell, 187 S.E. 
639, 183 Ga. 93. 

Mass.—Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34. 

Pa.—In re Myers’ Estate, 16 Pa. 
Dist. & Co. 809—In re McSherry’s 
Estate, 21 Erie Co. 169. 

Wash.—In re Andrews’ Estate, 212 
P. 1073, 123 Wash. 546. 
Discretionary order 

Lower court’s granting or refus¬ 
ing petition to review its final de¬ 
cree will not be disturbed, in the 
absence of abuse of discretion.— 
Downing v. Felheim, 164 A. 598, 309 
Pa. 566—In re Chauncey’s Estate, 
154 A. 814, 303 Pa. 441. 

-Decision refusing partial distribu¬ 
tion to legatees, based on judgment 
of court as to whether condition of 
estate is such as to justify distribu¬ 
tion, will not be reversed on appeal. 
—In re Parsons’ Estate, 237 P. 744, 
196 Cal. 294. 

Error held not shown 

(1) Excluding certain files and 
records offered by executor, contest¬ 
ing probate court's decree accepting 
distribution, was proper, evidence 
being immaterial because of remote¬ 
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ness.—In re Cannon’s Estate, 151 A. 
168, 111 Conn. 589. 

(2) Failure of probate court to 
adopt specific findings on issue as to 
whether legatee was indebted to es¬ 
tate and that her legacy should 
therefore be offset by indebtedness, 
precluding distribution, did not jus¬ 
tify reversal of decree for partial 
distribution, where court made ulti¬ 
mate finding that legacy could be 
distributed.—In re Clifford’s Estate, 
60 P.2d 302, 16 Cal.App.2d 123. 

(3) Other cases in which preju¬ 
dicial error not shown.—In re Hol¬ 
lingsworth’s Estate, 99 P.2d 599, 37 
Cal.App.2d 432—In re Fletcher’s Es¬ 
tate, 97 P.2d 1039, 36 Cal.App.2d 567. 

1. Cal.—In re Wiechers' Estate, 250 
P. 397, 199 Cal. 523, certiorari de¬ 
nied Wiechers v. Wiechers, 47 S. 
Ct. 476, 273 U.S. 762, 71 L.Ed. 879 
—In re Clifford’s Estate, 60 F.2d 
302, 16 Cal.App.2d 123. 

24 C.J. p 537 note 92. 

Construction of will 

Appellate court, without having 
evidence before it, cannot say that 
a different construction should have 
been given to will unless it is case 
where no evidence was admissible, 
and will affirm.—In re Weber’s Es¬ 
tate, 245 P. 776, 76 Cal.App. 723. 
Error held not prejudicial 

(1> Erroneous admission or ex¬ 
clusion of evidence.—In re Platt’s 
Estate, Cal. App., 119 P.2d 171. 

(2) Where estate was distributed 
according to judgment construing 
will approved by supreme court, 
whether all parties had notice of 
distribution is immaterial.—Steven¬ 
son v. WAchovia Bank & Trust Co., 
161 S.E. 728, 202 N.C. 92. 

(3) Failure personally to serve 
executors with notice of hearing on 
application for decree of distribu¬ 
tion of estate, if irregularity, was 
harmless where they appeared.—In 
re Allen’s Estate, 216 N.W. 446, 240 
Mich. 661. 

2. Cal.—In re McCurdy's Estate, 
240 P. 498, 19-7 Cal. 276-rIn re 
Clifford’s Estate, 60 P.24 302, 16 
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On the other hand, the appellate court will re¬ 
verse for substantial error, 3 or abuse of discretion, 4 
although under some circumstances it may modify 
the decree rather than reverse it, 5 or it may re¬ 
verse the decree in part and affirm it in part. 6 
However, a decree will not be reversed for alleged 
errors or deficiencies not affecting the party appeal¬ 
ing therefrom; 7 and an erroneous decree is final as 
to nonappealing legatees. 8 * Where partial distribu¬ 
tion has already been made, the review and revi¬ 
sion of a decree respecting distribution of the es¬ 
tate will be limited to property- still in the posses¬ 
sion of the administrator. 6 

When two appeals are taken by different heirs 
from final decree of distribution, and are based on 
the same record and heard together, the court 
should adjudicate the entire matter of settlement of 
the estate in one judgment. 10 

Dismissal of appeal. General rules relating to the 


dismissal of appeals in civil actions usually are ap¬ 
plicable to appeals from orders or decrees in pro¬ 
ceedings for distribution. 11 In the absence of prop¬ 
er pleadings and proof the appeal may be dis¬ 
missed. 12 Where the probate court lacked juris¬ 
diction to consider a petition to open a decree or¬ 
dering distribution, an appeal from its order deny¬ 
ing such petition must be dismissed and the case 
erased from the docket of the appellate court. 13 
However, an appeal need not be dismissed because 
counsel for appellants had represented the admin¬ 
istrator throughout the probate proceeding, 14 or 
because all of the heirs are not made parties to the 
appeal, where it is possible to determine the valid¬ 
ity of the order of the probate court so far as it 
affects heirs who are parties. 15 

Remanding case. The appellate court on rever¬ 
sal or modification of the judgment or decree may 
remand the cause to the lower court for further 


Cal.App.2d 123—In re Christin’s 
Estate, 17 P.2d 1068, 128 Cal.App. 
625. 

Mass.—Schaefer v. Holmes, 178 NT. 

E. 613, 277 Mass. 468. 

24 C.J. p 537 note 93. 

Clear weight of evidence 

The findings of trial court will 
not be disturbed on appeal, unless 
they are against the clear weight of 
the evidence.—In re Caldwell’s Es¬ 
tate, 98 P.2d 22, 186 Okl. 399. 

3. Cal.—In re Cohn’s Estate, 67 P. 
2d 362, 20 Cal.App.2d 550. 

Ill.—In re Zakroczymski's Estate, 
222 Ill.App, 299, affirmed Zakro- 
czymski v. Zakroczymski, 135 1ST. 
E. 398, 303 Ill. 264. 

Restitution on reversal of decree see 
supra § 506. 

Order of appellate court held not 
void 

Ill.—Dickson v. Fisher, 211 IljLApp. 
45. 

Sufficiency of funds 

Order directing executor to dis¬ 
tribute trust fund to testamentary 
trustee must be reversed, in absence 
of evidence that executor had suffi¬ 
cient funds in his possession to do 
so.—In re McGnTs Estate, 13 P.2d 
746, 125 Cal.App. 310. 

4. Colo.—Oles v. Macky, 144 P. 891, 
58 Colo. 295. 

Failure to require security from 
legatees to whom distribution is 
made may constitute an abuse of 
discretion such as will warrant a 
reversal.—Oles v. Macky, 144 P. 891, 
58 Colo. 295. 

5. Wis.—In re Richardson’s Estate, 

271 N.W. 56, 223 Wis. 447. 

When modification proper 

(1) On an appeal from a decree 

ordering the personalty of an estate, 


excepting cash, and the realty to be 
turned over to the distributees, the 
decree will be modified so as to 
make the realty subject to the 
charge of any final settlement ex¬ 
penses if the funds collected by the 
administrator shall become inade¬ 
quate for that purpose, where it is 
doubtful whether the funds are am¬ 
ple for all purposes of final settle¬ 
ment.—In re Sullivan, 94 P. 483, 95 
P. 71, 48 Wash. 631. 

(2) Where court’s finding respect¬ 
ing testator’s intention was unsup¬ 
ported, reviewing court will modify 
decree of partial distribution to con¬ 
form to language of will.—In re 
Brown’s Estate, ->6 P.2d 319, 119 Cal. 
App. 195. 

(3) Where the orphans* court has 
entered a decree in exact accordance 
with the judgment and opinion of 
the appellate court, such decree will 
not be reversed on a second appeal, 
because there was filed in the or¬ 
phans’ court, after the decree was 
entered, a record from another state 
showing that one of the distribu¬ 
tees had been adjudicated a lunatic; 
but the appellate court will affirm 
the decree and direct that the share 
of the lunatic shall be paid over to 
the latter’s committee on proof to 
the orphans' court that the com¬ 
mittee had entered a proper bond.— 
Defever’s Estate, 41 Pa.Super. 289. 
Errors not affecting party 

Decree will be modified and cor¬ 
rected and not reversed so far as it 
affects a party appealing therefrom 
who is not aggrieved by other al¬ 
leged errors.—In re Babb's Estate, 
252 P. 1039, 200 Cal. 252. 

6. R.I.—Budlong v. Budlong, 136 A 

308, 48 R.I. 144. 

7. Cal.—In re Nuttle's Estate, 39 


P.2d 475, 3 Cal.App.2d 415—In re 
Derruau's Estate, 24 P.2d 865, 133 
Cal.App. 769. 

Pa.—In re Stickler’s Estate, 195 A. 
134, 328 Pa. 145. 

8. Cal.—In re Babb's Estate. 252 P. 
1039, 200 Cal. 252. 

9. Pa.—In re Reamer’s Estate, 200 
A. 35, 331 Pa. 117, 119 A.L.R. 589. 

10. Idaho.—In re Blackinton, 158 
P. 492, 29 Idaho 310. 

11. Allegation of petition taken as 
true 

On a motion in the superior court, 
that an appeal from the probate 
court dismissing plaintiff's petition 
to open decree ordering distribution 
of his wife’s estate be dismissed and 
erased from the docket, allegations 
of the petition must be taken as 
true.—Gill v. Bromley, 140 A. 721, 
107 Conn. 281. 

12. Cal.—In re Crooks, 58 P. 89, 125 
Cal. 459. 

24 C.J. p 537 note 88. 

13. Conn.—Gill v. Bromley, 140 A. 
721, 107 Conn. 281. 

14. Wash.—In re Downings’ Es¬ 
tates, 262 P. 235, 146 Wash. 154. 

15. Kan.—Apple's Estate v. Apple* 
92 P.2d 32, 150 Kan. 162. 

Other legatees made defendants 
Appeal from judgment distribut¬ 
ing estate was not dismissible be¬ 
cause plaintiff in error legatee did 
not join, as plaintiffs in error, other 
residuary legatees who were simi¬ 
larly affected by judgment, where 
all parties interested were joined as. 
defendants in error.—In re Gil¬ 
christ's Estate, 58 P.2d 431, 50 Wyo. 
153, rehearing denied 60 P.2d 364* 
50 Wyo. 153. 
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proceedings in accordance with its opinion, 16 but 
in some circumstances, the appellate court will close 
the cause rather than send it back for further 
trial, as where a party entitled to further relief 
has a sufficient remedy outside of the distribution 
proceedings. 17 The failure to make a devisee’s 
widow a party to the proceeding in which the dis¬ 
tribution order was entered, so as to adjudicate her 
rights, cannot be cured by remanding the cause to 
the probate court. 16 

Effect of judgment . The decision of the appel¬ 
late court is determinative of the issues disposed 
of therein, 19 and on reversal or modification of the 
order of distribution made by the probate court, the 
estate must be distributed in accordance with the 
determination of the appellate court. 20 Where an 
order of distribution pursuant to the administrator’s 
petition is reversed and remanded without further 
direction, the appellate court judgment does not 
preclude heirs from filing claims or filing objec¬ 
tions to the petition for the first time. 21 

Where only one of several persons interested has 


taken an appeal, which results in a modification of 
the judgment, but it is manifest that other persons 
having an interest the same as appellant are neces¬ 
sarily affected in the same way and to the same 
extent by the modification, the benefit of the order 
of modification may not be confined to the appel¬ 
lant alone, but must be awarded to such others of 
those similarly situated as ask to be placed on the 
same footing. 22 

§ 535. Costs and Attorneys’ Fees 

The allowance of costs and attorney's fees Incurred 
in distribution proceedings is largely within the discre¬ 
tion of the court, and, depending on the circumstances, 
the court may charge them against the general fund be¬ 
fore distribution is decreed, or against the personal repre¬ 
sentative or claimants individually. 

The allowance of reasonable costs and attorney’s 
fees incurred either by the representative or claim¬ 
ants in ascertaining the fund for distribution, bring¬ 
ing it into court, determining the rights of parties 
thereto, and making distribution, is largely within 
the discretion of the court; 23 and although, as a 


16. N.M.—In re White’s Estate, 73 
P.2d 316, 41 N.M. 631. 

Record remitted to trial court 

(1) The record of the case may be 
remitted to the trial court for modi¬ 
fication with respect to an error in¬ 
dicated by the appellate court, and 
the case may be affirmed in other 
respects.—In re Stickler's Estate, 
195 A. 134, 328 Pa. 145. 

(2) When questions of fact have 
not been determined before a decree 
of distribution, and are essential to 
a proper distribution should the low¬ 
er court’s view of the law be incor¬ 
rect, the decree will be vacated, and 
the record remitted for further pro¬ 
ceedings, with leave to take testi¬ 
mony.—In re Glading, 99 A. 62, 254 
Pa. 480. 

(3) Where proof of heirship of 
foreign heirs is insufficient, but it 
appears that further testimony 
might be offered, the cause may be 
remanded for retrial on that issue.— 
In re Peterson, 134 N.W. 751, 22 N. 
D. 480. 

17. Cal.—In re McCarthy's Estate, 
97 P.2d 480, 36 Cal.App.2d 194. 

18. Conn.—Appeal of Wildman, 151 
A. 265, 111 Conn. 683. 

19. Neb.—Brownfield v. Edwards, 
271 N.W. 797, 132 Neb. 325. 
Decision on former appeal was not 

res judicata of later appeal where 
issues involved were different.—In 
Te McKallip's Estate, 188 A. 343, 324 
Pa. 438, 108 A.L.R. 1095. 

-20l Neb.—Brownfield v. Edwards, 
271 N.W. 797, 132 Neb. 325. ' 

.Pa.—In re Lockhart’s Estate, 17 Pa. 


Dist. & Co. 620, affirmed 169 A. 
475, 111 Pa.Super. 15. 

21. Cal.—In re Ross’ Estate, 195 P. 
674, 185 Cal. 8. 

22. N.Y.—In re Union Trust Co., 
114 N.E. 1048, 219 N.Y. 537, modi¬ 
fying 156 N.Y.S. 32, 170 App.Div. 
176, and distinguishing St. John 
v. Andrews Inst., 85 N.E. 143, 192 
N.Y. 382. 

23. Conn.—Gill v. Bromley, 140 A. 
721, 107 Conn. 281. 

La.—Succession of Lewis, 189 So. 

118, 192 La. 734. 

24 C.J. p 538 note 3. 

Costs and attorney’s fee held prop¬ 
erly allowed 

Nev.—In re Forney’s Estate, 194 P. 

331, 44 Nev. 279. 

Appeal erased from docket 

Where appeal from probate court 
was erased from superior court doc¬ 
ket on defendant’s motion, taxing 
costs to plaintiff was error.—Gill v. 
Bromley, 140 A. 721, 107 Conn. 281. 
Apportionment of costs 

(1) Where guardian ad litem of 
one of several legatees was permit¬ 
ted to assume the burden of defend¬ 
ing a certain construction of the 
will, proportionate share of the 
costs would be charged against dis¬ 
tributable shares of other benefited 
income legatees.—In re Hannach’s 
Estate, 2 A.2d 711, 332 Pa. 145. 

(2) Where two appeals were taken 
from order and decree of distribu¬ 
tion, in one of which the testator’s 
surviving wife prevailed and in the 
other of which public administra¬ 
tor prevailed, and it was difficult to 
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apportion the costs between them, 
each would be required to pay his 
own costs.—In re Garrison's Estate, 
91 P.2d 818, 59 Nev. 302. 

Adjudication by appellate court 

Where a husband’s administrators 
passed their account, showing a bal¬ 
ance for distribution, and the peti¬ 
tion of the wife’s administrator for 
distribution to her was denied, a re¬ 
versal of the order dismissing the 
petition, by the court of appeals, 
which held the wife’s administrator 
entitled to the fund, and directed the 
costs to be paid out of the estate 
was a final adjudication of his right 
to the balance, less the costs direct¬ 
ed to be paid, and the orphans’ court 
could not thereafter make any al¬ 
lowance for the fees of the counsel 
of the husband’s administrators.— 
McComas v. Wiley, 109 A. 312, 135 
Md. 584. 

Basis of attorney’s remuneration 

Attorney's remuneration is predi¬ 
cated solely on value of services 
performed.—In re Weidberg’s Es¬ 
tate, 15 N.Y.S.2d 252, 172 Misc. 524. 

Necessity of affidavit 

Executors, having failed to file 
affidavit for attorney’s fees with 
application to retain and offset share 
of insolvent devisee against his in¬ 
debtedness to estate, were not enti¬ 
tled to allowance of attorney's fees 
as part of costs.—In re Flannery's 
Estate, 264 N.W. 68, 221 Iowa 265. 

Attorney fees for services in prior 
proceedings 

Surrogate’s court has no power, 
on application by a legatee, under 
Code Civ.Proc. § 2687, for the pay- 



EXECUTORS AND ADMINISTRATORS 34 C.J.S. 


§ 536 

general rule, they should be allowed out of the gen¬ 
eral fund before distribution is decreed, 24 yet where 
they are unnecessarily caused or increased by the 
acts of the personal representative or claimants, 


they may be charged against the representative in¬ 
dividually, 25 or against claimant causing them, 26 
as the case may be. 


XII. SALES UNDER ORDER OF COURT 

A. IN GENERAL 


§ 536. Authority in General; Statutory Pro¬ 
visions 

Pursuant to statutory authorization, a sale of a de¬ 
cedent's realty may be ordered by the court, where the 
circumstances contemplated by the statute exist and 
there is due compliance with the statutory requirements. 

As is shown supra § 305, modern statutes some 
times curtail the representative’s common-law pow¬ 
er of .sale over personalty by requiring him to ob¬ 
tain an order of court authorizing a sale. 

Sale of realty. At common law the real estate 
of a decedent is not subject to his debts, see supra 


§§ 103, 479, nor, as shown supra § 269, is the person¬ 
al representative authorized to sell it in the absence 
of some testamentary provision authorizing him to 
do so. 

In various jurisdictions, however, statutes have 
been enacted authorizing a sale of the realty by an 
executor or administrator under certain circum¬ 
stances, by the license of and under the supervi¬ 
sion of the courts. 27 In order that a sale may be 
authorized under such a statute it must be shown 
that the circumstances are such as are contemplat¬ 
ed by the statute, 28 and in obtaining an order for 


ment of a preferred legacy, to order 
that any money payable to the peti¬ 
tioner be paid in a manner which 
will protect attorneys who repre¬ 
sented the petitioner in the probate 
proceeding, such attorneys assert¬ 
ing no lien under Judiciary Law § 
475, and not representing the peti¬ 
tioner in the special proceeding, and 
no assignment having been made, al¬ 
though they hold a percentage con¬ 
tract retainer.—In re Gindler's Es¬ 
tate, 181 N.T.S. 427, 115 Misc. 695. 

24. Mont.—In re Hauge’s Estate, 9 

P.2d 1965, 92 Mont. 36. 

24 C.J. p 538 note 4. 

Benefit of attorney’s services 

(1) The fees of an attorney al¬ 
though he was employed by a par¬ 
ticular legatee or distributee, may 
be charged against the general fund 
where the services rendered by him 
inure to the benefit of all interested 
in the production and protection of 
such fund.—In re Shedaker, 70 A. 
659, 74 N.J.Eq. 802—24 C.J. p 538 
note 4 [d] (1). 

(2) However, it is otherwise 
where his services are merely for 
the benefit or protection of his cli¬ 
ent, the others interested being rep¬ 
resented by counsel of their own. 
Nev.—In re Paroni's Estate, 56 P.2d 

754, 56 Nev. 492. 

Pa.—In re Chauncey's Estate, 57 

Montg.Co. 33. 

24 C.J. p 538 note 4 [d] (2). 

(3) Attorneys for charities, at¬ 

tempting to defeat right of heirs to 
property, to which will unlawfully 
gave over half of testatrix' estate, 
were not entitled to allowance out 
of 1 heirs' half.—In re ' Sloat's Will, 
255 N.T.S. 247, 143 Misc. 170. ■ 


(4) Attorneys' fees as liability of 
estate see supra § 386. 

25. Kan.—In re McCoy’s Estate, 208 
P. 551, 111 Kan. 780. 

24 C.J. p 539 note 5. 

Costs to successful party 

In proceeding by executrix for 
distribution of notes given for price 
of land sold by decedent, with pur¬ 
chaser, holders of encumbrances 
against land, and representative of 
unsecured creditors named as de¬ 
fendants, costs were properly as¬ 
sessed against executrix and inter¬ 
vening widow and minor children 
where defendants were successful. 
—Napier v. Mitchell, 187 S.E. 639, 
183 Ga. 93. 

26. La.—Jacobs v. Jacobs, 52 So. 
543, 126 La. 365. 

Mass.—Old Colony Trust Co. v. 
Third Universalist Soc. of Cam¬ 
bridge, '188 N.E. 711, 285 Mass. 
146, 91 A.L.R. 837. 

N.J.—In re Lenart's Estate, 4 A.2d 
398, 125 N.J.Eq. 129. 

Pa.—In re Calder's Estate, 48 Dauph. 
Co. 359, reversed on other grounds 
21 A.2d 907, 343 Pa. 30. 

24 C.J. p 539 note 6. 

Expenses of proving heirship 

In proceeding for distribution, al¬ 
lowance out of estate in favor of 
claimant for his expenses in attemp- 
ing to prove that he was heir and 
entitled to inherit was error.—In re 
Smith’s Estate, Wash., 37 P.2d 58$. 

27. Pa.—In re Huff's Estate, 150 A. 
98, 300 Pa. 64. 

24 C.J. p 544 note 60. 

Jurisdiction of proceedings for sale 
see infra § 560. 

Statute as mandatory 

A statute requiring' the license of 
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the court to permit the sale of realty 
by the representative is mandatory. 
—In re Lacroix' Estate, 272 N.W. 
732, 279 Mich. 429. 

Strict construction of statutes 

Being in derogation of the common 
law, the statutes must be strictly 
construed.—Coats v. Veedersburg 
State Bank, Ind., 38 N.E.2d 243. 
Statutes not retroactive 
Mo.—In re Claus’ Estate, 147 S.W. 
2d 199. 

24 C.J. p 544 note 60 [a]. 

Xn Kentucky 

(1) There is no authority for a 
court to direct a personal representa¬ 
tive of a decedent's estate to sell the 
real estate, except where the will 
specifically delegates the authority to- 
the personal representative to sell 
and convey the real estate.—Alexan¬ 
der v. Hendricks, 258 S.W. 81, 201 
Ky. 677. 

(2) Proceedings by the representa¬ 
tive to sell realty to pay debts cre¬ 
ate a lien superior to any that may 
thereafter attach against the estate 
at the instance of creditors of an 
heir.—Carter v. Carter, 4 Ky.L. 718. 

(3> A sale of an interest in prop¬ 
erty for the purpose of reinvestment 
in property of like nature, was con¬ 
templated by Civ.Code 1876 § 491, 
authorizing the sale of real property, 
in which a particular estate and re¬ 
mainder exists, for reinvestment in 
other real estate.—Buddeke v. Clay, 
12 Ky.Op. 335. 

28.' Ala.—Ex. parte Stephens, 1 170 So- 
771, 233 Ala. 167; 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

Ohio.—Landis v. Scherer, 158, N.E. 
207, 25 Ohio App. 7. 
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sale and making the sale, the statutory requirements it is apparent that such course is for the best in- 

must be complied with. 29 terest of the estate, it is proper for the court to au¬ 

thorize or direct the sale of realty 32 or personalty. 33 
§ 537. When Authorized Generally The enumeration in the statute of the purposes for 

The court may authorize or direct the sale of property which the realt ^ ° f a decedent may be sold is, llOW- 

of a decedent for the purposes enumerated by statute. ever, exclusive ; 34 to justify an order for the sale 

A sale of the property of a decedent may be au- of reaIt ^ k must be shown that the saIe is necessai T 

thorized or directed by the court for the purposes ^ or some authorized purpose. 35 

enumerated by statute. 30 The court may, at least It is usually within the sound discretion of the 
where authorized by statute, direct the sale of per- court to grant or to refuse a license to sell real es- 

sonal property which is of a perishable nature, or tare 36 or personal property. 37 The fact that the 
a sale of which is necessary for its preservation, 31 required amount may be raised by, mortgage 38 or 

and in some jurisdictions, where a sale is necessary that the market is depressed 39 does not of itself 

for the .general purpose of administration or where require a denial of an application for sale, but a 


Okl.—Johnson .v. Hood, 46 P.2d 533, 
173 Okl. 108—Seal v. Banes, 35 P. 
2d 704, 168 Okl. 550. 

24 C.J. p 544 note 61. 

29. Ala.—Ex parte Stephens, 170 So. 
771, 233 Ala. 167. 

Ga.—Hortman v. Vissage, 12 S.E.2d 
294, 191 Ga. 446. 

Idaho.—Swinehart v. Turner, 224 P. 
74, 38 Idaho 602. 

Ill.—Kelly v. Dyer, 194 N.E. 255, 359 
Ill. 46. 

Mich.—In re Lacroix* Estate, 272 N. 

W. 732, 279 Mich. 429. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

N.Y.—In r.e Perkins' Estate, 204 N. 
• Y.S. 667, 122 Misc. 593. 

Tex.—Harris v. Graves, 26 Tex. 577. 
24 C.J. p 544 note 62. 

Proceedings for sale see infra §§ 
555-586. 

30. Minn.—Morrison v. Parry, 201 N. 
W. 422, 161 Minn. 252. 

Miss.—Donald v. Hattiesburg Build¬ 
ing & Loan Ass*n, 158 So. 482, 171 
Miss. 763. 

31. Iowa.—In re Fisher, 104 N.W. 
1023, 128 Iowa 626. 

24 C.J. p 545 note 64. 

Consent of interested persons 
The sale of an automobile which 
is deteriorating in value may be au¬ 
thorized by the court, pending con¬ 
test of a will, where interested per¬ 
sons consent to the sale.—In re Mil¬ 
ler's Estate, 4 N.Y.S.2d 671, 167 Misc. 
721. 

32. U.S.—Fitzwilliam v. Campbell, 
Tex., 99 F. 30, 39 C.C.A. 399. 

24 C.J. p 545 note 65. 

Sale not required to pay debts, etc. 

Under Gen.St.1913 § 7344, Gen.St. 
1927 § 8834, probate court may au¬ 
thorize sale of land of deceased per¬ 
son where it deems it for best inter¬ 
est of estate, although there is no 
necessity ’ for such sale to pay debts 
or probation expenses.—Morrison y. 
Parry, 201 N.W. 422, 161 Minn. 252. 
Unproductive property 

Executor's application to sell tes¬ 
tator's residence, which was unfur¬ 


nished and not revenue producing, 
was properly granted.—Succession of 
Cotton, 129 So. 361, 170 La. 828. 
presumption as to purpose of sale 
Real property when sold by an ex¬ 
ecutor presumably is sold for the 
purpose of paying costs and expens¬ 
es of administration, or debts of the 
estate, or to pay specific cash lega¬ 
cies.—Pendell v. Vesper, 258 P. 986, 
85 Cal.App. 21. 

33. U.S.—Fitzwilliam v. Campbell, 
Tex., 99 F. 30, 39 C.C.A. 399. 

24 C.J. p 545 note 65. 

Sale for any proper reason 

The probate court, under Reming¬ 
ton Rev.St. § 1493, is authorized to 
order a sale of any personal property 
of the estate for any reason which 
may to the court seem right and 
proper.—In re Larson’s Estate, 93 P. 
2d 431, 200 Wash. 318. 

34 . Idaho.—Swinehart v. Turner, 22 4 
P. 74, 38 Idaho 602. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

N.Y.—In re Reilly’s Will, 24 N.Y.S.2d 
213, 175 Misc. 597. 

35 . Ga.—Robinson v. Georgia Sav. 
Bank & Trust Co., 196 S.E. 395, 185 
Ga. 688. 

Iowa.—In re Speer’s Estate, ,212 N.W. 
689, 203 Iowa 393. 

N.Y.—In re Bates’ Estate, 4 N.Y.S. 
2d 444, 167 Misc. 641, reversed on 
other grounds In re Bates* Will, 
8 N.Y.S.2d 548, 255 App.Div. 615, 
reargument denied 11 N.Y.S.2d 416, 
256 App.Div. 669, motion denied 22 
N.E.2d 487, 281 N.Y. 664; see In 
re Bates, 15 N.Y.S. 461, 172 Misc. 
428, modified 17 N.Y.S.2d 995, 258 
App.Div. 947. 

Pa.—In re Zimmerman’s Estate, ■ 9 
Pa.Dist. &' Co. 564, 41 York Leg. 
Rec. Ill, 75 Pittsb.Leg.J. 911. 
Ohio.—Bickley v. Citizens Sav. Bank 
& Trust Co., App., 34 N.E.2d 262. 

24 C.J. p 545 note 66. 

Sale to reduce amount of inheritance 
tax ; 

The alleged fact, that inheritance 
tax on estate would be reduced by 

47.3 


a sale 1 of mining claims of the es¬ 
tate would not authorize an order 
of sale, since, under statutes, sale 
would not in fact reduce amount 
of tax, as tax is computed on the 
clear market value of the property 
at time of death, and, if the apprais¬ 
ed value is not satisfactory, a reap¬ 
praisal may be had.—In re Walker’s 
Estate, 106 P.2d 341, 111 Mont. 66. 
Sale to reduce amount of adminis¬ 
trator’s fee 

Application of heirs for sale of 
mining claims, on the ground that 
the estate would be benefited by re¬ 
ducing the administrator’s fee on the 
theory that the sales price would be 
less than the appraised value, has 
been denied.—In re Walker's Estate, 
106 P.2d 341, 111 Mont. 66. 

36. Idaho.—Harkness v. Hartwick, 
292 P. 592, 49 Idaho 794. 

Okl.—In re Dayton’s Estate, 46 P.2d 
933, 173 Okl. 180. 

24 C.J. p 546 note 68. 

37. Mi—Goldsborough v. De Witt, 
189 A. 226, 171 Md. 225—Crawford 
v. Blackburn, 19 Md. 40—Lowe v. 
Lowe, 6 Md. 347. 

Okl.—In re Dayton's Estate, 46 P. 

2d 933, 173 Okl. 180. 

Sale apparently not feasible 

Thq surrogate’s court could and 
would direct an executor to attempt 
to sell a participation in a mort¬ 
gage belonging to an estate if any 
of the interested parties insisted, but 
in view of its probable unsalability 
at any 4 approximation of its value, 
and in absence of an amicable ad¬ 
justment of the matter and failure 
of sale, executor was required to con¬ 
tinue to hold participation for liqui¬ 
dation if and when mortgage should 
mature, and moratorium laws should 
expire without further extension.—In 
re Grieco’s Estate, 15 N.Y.S.2d 962, 
172 Misc. 723. 

38. Cal.—In re Newlove, .75 P. 1083, 
142 Cal. 377. 

39. Ga.—Jackson v, Wa^then, 36 S. 
E. 214, 111 Ga. 834. 
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sale should not be ordered where the value of the 
property is so small that not more than the expens¬ 
es of the sale would be realized . 40 

Sale for support of widow and children. It has 
been held that a sale of realty may be ordered to 
provide the support to which decedent’s widow and 
children are entitled under statute in case the per¬ 
sonalty is insufficient , 41 although under some stat¬ 
utes the court may not authorize an administrator to 
sell real property of decedent for the support of 
his widow and children . 42 


b. Secured debts 

c. Sufficiency of rents and profits 
a. In General 

Where authorized by statute, property of a decedent 
may be sold under license or order of court for the pay¬ 
ment of his debts. 

Under the common law, realty left by a person 
who dies intestate may not be sold for the payment 
of his debts other than debts due by specialty bind¬ 
ing the heirs . 43 However, statutes usually author¬ 
ize the court to order a sale of decedent’s realty for 
the payment of his debts , 44 and some statutes apply 
to both real and personal property . 45 According to 


§ 538. For Payment of Debts 
a. In general 

40. Cal.—In re Cook, 69 P. 968, 137 
Cal. 184. 

41. Ill.—Reinhardt v. Seaman, 69 N. 
E. 847, 208 Ill. 448. 

Tex.—Wilkin v. Simmons, Civ.App., 
151 S.W. 1145. 

24 C.J. p 546 note 67. 

Realty as subject to allowance for 
surviving spouse see supra § 337. 

42. Ohio.—Newcomb v. Smith, 5 
Ohio 447. 

43. Ala.—Moebes v. Kay, 2 So.2d 
754, 241 Ala. 294—Scott v. Ware, 
64 Ala. 174. 

Authority of executor or administra¬ 
tor to sell real property see supra 
§ 269. 

Availability of real property for pay¬ 
ment of claims against decedent’s 
estate see supra § 479. 

Liability of heirs for debts of an¬ 
cestor see Descent and Distribution 
§§ 116-138. 

Real property as asset of decedent’s 
estate see supra § 103. 

Authority of chancery court 

In the absence of statute chancery 
does not have jurisdiction to decree 
the sale of lands at suit of a credi¬ 
tor, unless he has some specific 
lien thereon or right therein; it is 
only by virtue of statute making such 
real estate assets that it may be 
sold for creditors.—McPike v. Wells, 
54 Miss. 136. 

44. Ala.—Hopkins v. Crews, 124 So. 
202, 220 Ala. 149—Pearson v. Dar- 
rington, 32 Ala. 227. 

Del.—Hoffecker v. D’Alonzo, 159 A. 

372, 18 Del.Ch. 298. 

Ga.—Hortman v. Vissage, 12 S.E.2d 
294, 191 Ga. 446. 

Ill.—Neuffer v. Hagelin, 16 N.E.2d 
715, 369 Ill. 344. 

Ind.—Reed v. Brown, 19 N.E.2d 1015, 
215 Ind. 417. 

Kan.—Schul v, Clapp, 118 P.2d 570, 
154 Kan. 372. 

N.T.—In re CunnifE's Estate, 4 N.E. 
2d 946, 272 N.T. 89, reversing 286 
N.T.S. 870, 246 App.Div. 352, re¬ 
versing 282 N.T.S. 675, 156 Misc. 
596—In re Rosenblatt’s Estate, 3 
N.T.S.2d 619, 167 Misc. 258—Brown 


v. O’Neil, 209 N.T.S. 221, 124 Misc. 
486—Mooers v. White, 6 Johns.Ch. 
360. 

N.C.—Guilford County v. Estates Ad¬ 
ministration, 197 S.E. 535, 213 N.C. 
763—Linker v. Linker, 196 S.E. 329, 
213 N.C. 351—Avery v. Guy, 162 S. 
E. 217, 202 N.C. 152. 

Ohio.—Miller v. Bigelow, 36 N.E.2d 
860, 67 Ohio App. 371—Bickley v. 
Citizens Sav. Bank & Trust Co., 
App., 34 N.E.2d 262. 

Okl.—In re Dayton’s Estate, 46 P.2d 
933, 173 Okl. 180. 

Pa.—In re Huff’s Estate, 150 A. 98, 
300 Pa. 64. See In re Gantz’ Es¬ 
tate, 33 Berks Co.L.J. 49. 

R. I.—Barlow v. Barlow, 140 A. 467, 
49 R.L 117—Staples v. Newton, 126 
A. 625, 46 R.I. 248. 

S. C.—Carter v. Wroten, 198 S-E. 13, 
187 S.C. 432, 119 A.L.R. 379. 

Wash.—Farley v. Davis, 116 P.2d 
263. i 

24 C.J. p 546 note 69, p 555 note 31 
[b]. 

Right of administrator wholly stat¬ 
utory 

The right of an administrator to 
proceed for a sale of real property 
for payment of debts is wholly stat¬ 
utory.—Ex parte Stephens, 170 So. 
771, 233 Ala. 167—Kirkbridge v. Kel¬ 
ly, 52 So. 660, 167 Ala. 570. 

Strict compliauce 

As a sale for payment of debts 
by a decree of the surrogate's court 
divests the heirs or devisees of le¬ 
gal title, the statute must be strict¬ 
ly followed.—Wise v. Wedlake, 216 
N.T.S. 699, 217 App.Div. 210. 

Strict construction 

Statute giving authority to court 
to order sale of decedent’s lands for 
payment of his debts would be strict¬ 
ly construed, if it is not clear and 
explicit.—In re Downes’ Estate, 193 
A. 561, 21 Del.Ch. 443. 

Repeal of statute 

(1) Where proceedings for a sale 
of real estate of an intestate to pay 
debts were commenced before the re¬ 
peal of the act authorizing such sale, 

474 


and the administrators, notwithstand¬ 
ing the repeal, sold the land and ap¬ 
propriated the proceeds to pay the 
debts, the sale was void.—Hamilton 
Bank v. Dudley, Ohio. 2 Pet., U.S., 
492, 7 L.Ed. 496—24 C.J. p 547 note 
71 [a]. 

(2) An order to sell is not a “suit 
or prosecution pending," within the 
exception of a general repealing 
act providing that any depending suit 
or prosecution may be carried on to 
final judgment, and executed agree¬ 
ably to the repealed laws under 
which it may have been begun.—Da¬ 
vis v. Livingston, 6 Ohio 225—Lud¬ 
low v. Wade, 5 Ohio 494. 

(3) Vested right of personal rep¬ 
resentative or creditor in statute see 
Constitutional Law § 231. 

What constitutes a debt generally 

(1) “Any obligation originating 
with a person who afterwards dies, 
which should be discharged by ap¬ 
propriation of assets of his estate, 
is a debt," within the meaning of 
the statutory provision for sale of 
real property of decedent’s estate for 
payment of his debts.—Farmers’ 
State Bank of Kingman v. Callahan, 
271 P. 299, 126 Kan. 729. 

(2) In determining whether a par¬ 
ticular claim was a debt for which 
real property could be sold under 
order of court, the court referred 
to Surrogate's Court .Act § 314 subd 
3 defining “debt" as “any claim and 
demand upon which a judgment for 
a sum of money, or directing the 
payment of money, could be recov¬ 
ered in an action."—In re Reilly’s 
Will, 24 N.T.S.2d 213, 175 Misc. 597. 

Sale to pay judgment upheld 
La.—Tibbs v. Schexnayder, 1 La.App. 

205. 

Medical expenses are sometimes in¬ 
cluded.—Miller v. Bigelow, 36 N.E. 
2d 860, 60 Ohio App. 371. 

45. Mich.—In re Ruggles’ Estate, 

266 N.W. 332, 275 Mich. 237. 

Okl.—In re Dayton’s Estate, 46 P.2d 

933, 173 Okl. 180. 
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some cases, however, the sale should be ordered for 
the payment of the debts generally and not merely 
for the payment of a single debt . 46 The sale of 
property of a testator for the payment of his debts 
may be directed where creditors have the right un¬ 
der the will to subject such property to the payment 
of debts . 47 

An order for the sale of real property for the 
payment of probate debts should not be made where 
the sale would be vain and fruitless 48 and the 
court may deny an application of the personal rep¬ 
resentative to sell real property for the payment of 
a claim held by the sureties on the official bond of 
such representative where such sale would result 
in injury to other creditors or to the heirs . 49 

The fact that an administrator has wasted assets 
sufficient to pay the debts will not deprive credi¬ 
tors of the right to resort to other assets unadmin¬ 
istered for the payment of their debts and to pro¬ 
cure a sale of decedent's land . 50 

Maturity of debts and contingent liability. Where 
there are outstanding valid debts of the estate, it 
is not necessary that such debts should be due at 
the time when the order of sale is asked or the 
sale made . 51 However, it has been held that a sale 
should not be ordered for taxes assessed, but not 
yet due , 52 and a sale of real property of decedent 
for the purpose of setting up a reserve to secure 
a possible future claim is not authorized under a 
statute empowering the court to order a sale for 

46- Ark.—Planters* Mut. Ins. Assoc, 
v. Harris, 131 S.W. 949, 96 Ark. 

222 . 

24 C.J. p 547 note 70. 

47. Ky.—Miller’s Ex’x v. 

Bank, 41 S.W.2d 1096, 240 Ky. 185. 

48- Existence of prior charge 

A judgment ordering sale of realty 
formerly belonging to deceased to 
satisfy his debts was erroneous, un¬ 
der stipulation that sale would bring 
not more than one hundred thousand 
dollars, and under evidence estab¬ 
lishing existence of equitable charge 
on land for two hundred thousand 
dollars, which was prior to claims 
of deceased’s creditors.—Connecticut 
General Life Ins. Co. v. Planters 
Trust & Savings Bank, 181 So. 724, 

182 Miss. 463. 

49. Fla,—Deans v. Wilcoxon, 7 So. 

163, 25 Fla. 980. 

24 C.J. P 546 note 69 [b]. 

50. Ark.—Brown v. Nelms, 112 S.W. 

373, 86 Ark. 368. 

51. Pa.—In re Jones’ Estate, 118 A. 

647, 275 Pa. 143, citing Corpus Ju¬ 
ris. 

24 C.J. p 551 note 97. 

Unmatured claim as liability of es¬ 
tate see supra S 377. 


the payment of debts . 53 

It has been held that realty of the estate is sub¬ 
ject to sale to satisfy a judgment against the ad¬ 
ministrator, as such, establishing statutory liability 
as holder of stock of an insolvent corporation, where 
the shares of stock had been received as part of 
decedent's estate and the insolvency occurred in¬ 
termediate the death of decedent and the settlement 
of the estate . 54 However, it has been held that a 
corporation for whose benefit a stockholder's ac¬ 
tion is pending in another court against an execu¬ 
tor and other defendants to establish directors' lia¬ 
bility is not a creditor entitled to obtain an order 
for the sale of real property of decedent for pay¬ 
ment of his debts . 55 

Effect of promise to pay out of personalty . 
Where one promises, for a valuable consideration, 
to pay a debt out of his personal estate at his de¬ 
cease, without a specific limitation to that estate 
alone, and the personal estate is insufficient to pay 
the debt, the realty may be resorted to . 56 

b. Secured Debts 

In the absence of statutory restrictions the court may 
authorize or direct the sale of a decedent’s property to 
pay a secured debt. 

The fact that a debt is secured does not neces¬ 
sarily prevent the grant of an order or authority 
for the sale of realty for the purpose of paying such 
debt , 57 and it has been held that realty may be 
sold for the purpose of paying liens thereon , 58 al- 

Mortgag* indebtedness not presented 
to probate court as claim 
Probate court having jurisdiction 
of estate can, on petition of execu¬ 
tor, order sale of realty to satisfy 
indebtedness secured by mortgage 
thereon, where personal assets are 
insufficient to pay it, notwithstand¬ 
ing indebtedness was not exhibited 
within two years to probate court, 
as claim for allowance against gen¬ 
eral estate of testator.—Bowlus v. 
Winters, 233 P. Ill, 117 Kan. 726, 
motion denied 233 P. 1119, 118 Kan. 
183. 

Xu New York 

(1) In view of the exception of 
mortgage liens in the provision of 
Surrogate’s Ct. Act § 234 subd 1, au¬ 
thorizing the sale of real property for 
the payment of debts of decedent, the 
surrogate’s court has no power to 
direct the sale of real property for 
the payment of a mortgage debt.— 
In re Perkins’ Estate, 204 N.Y.S. 
667, 122 Misc. 593. 

(2) However, one who holds a de¬ 
ficiency judgment entered in a mort¬ 
gage foreclosure proceeding after a 
sale of the mortgaged property may 
obtain an order for the sale of other 

I property of decedent to satisfy such 


Uumatured lieu debts 

Ky.—Callebs v. Ruble, 188 S.W. 1096, 
172 Ky. 113. 

52. Ky.—Holburn v. Pfanmiller, 71 
S.W. 940, 114 Ky. 831, 24 Ky.L. 
1613. 

53. N.Y.—:In re Reilly’s Will, 24 N. 
Y.S.2d 213, 175 Misc. 597. 

54. Kan.—Farmers’ State Bank of 
Kingman v. Callahan, 271 P. 299, 
126 Kan. 729. 

55. N.Y.—In re Whitehouse’s Estate, 
265 N.Y.S. 405, 148 Misc. 601. 

56. Ohio.—Judy v. Louderman, 29 
N.E. 181, 48 Ohio St. 562. 

57. Okl.—In re Butler’s Estate, 73 
P.2d 417, 181 Okl. 301. 

Tex.—Ferguson v. Mounts, Civ.App., 
281 S.W. 616. 

24 C.J. p 550 note 94. 

Secured claims as liabilities of es¬ 
tate see supra § 368. 

58. Ky.—Callebs v. Ruble, 188 S.W. 
1096, 172 Ky. 113. 

N.C.—Commercial Nat. Bank of Char¬ 
lotte v. Misenheimer, 191 S.E. 14, 
211 N.C. 519, 110 A.L.R. 1310. 

24 C.J. p 550 note 95. 
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though the view also is taken that a sale for this 
purpose is not a part of the administration of the 
estate or within the powers of a court of probate 
jurisdiction . 59 Real property of decedent may not 
be sold by the personal representative for the pay¬ 
ment of a mortgage debt where a statute provides 
that property of decedent shall be sold subject to 
the mortgage debt , 60 or where, by virtue of statute, 
the lien of the mortgage is retained and may not 
be discharged by any judicial sale . 61 

It has been held that, where real property is so 
heavily encumbered that there is no equity in it 
above the mortgage debt, the personal representa¬ 
tive is not bound to sell, nor is the probate court 
required to direct the sale of, such property to pay 
such debt, the usual and proper remedy in such 
case being by suit in a court of general jurisdiction 
to foreclose the mortgage . 62 

c. Sufficiency of Rents and Profits 

The court may deny an application for the sale of a 
decedent's realty to pay debts where they may be paid 
out of the rents and profits of the realty within a reason¬ 
able time. 


Aside from express statute or testamentary di¬ 
rection, it is usually considered that the court 
should not order the sale of lands which have de¬ 
scended to heirs or devisees, where the rents and 
profits thereof will satisfy within a reasonable time 
the debts which the personalty is insufficient to 
pay , 63 but the rule is otherwise where the debts 
cannot be satisfied out of rents and profits within 
a reasonable time . 64 

§ 539. - Existence and Validity of Debts 

a. In general 

b. Debts barred by limitations or non- 

v claim 

a. In General 

To warrant an order for the sale of a decedent’s real 
property to pay debts, the existence of valid and legally 
enforceable debts must be shown. 

In order to authorize a sale of decedent's land to 
pay debts, the existence of valid and legally en¬ 
forceable debts of the estate must be shown . 65 A 
sale should not be ordered where the alleged debts 


deficiency judgment.—In re Doyle, 
167 N.Y.S. 827, 180 App.Div. 398. 

Xa Pennsylvania 

(1) In view of the statute author¬ 
izing the orphans* court to decree the 
sale of real property of decedent dis¬ 
charged from the lien of a mortgage 
thereon where the holder of the 
mortgage consents there is a neces¬ 
sary implication that a debt secured 
by a mortgage is one for which a 
sale may be • decreed.—In re Jones’ 
Estate, 118 A. 647, 275 Pa. 143. See 
In re Gantz’ Estate, 33 Berks Cp.L. 
J. 49. 

(2) However, under Deficiency 
Judgments Act of July 1, 1935, P.D. 
503, it has been held that a debt 
founded on a bond of decedent ac¬ 
companying a mortgage on real es¬ 
tate may not be included among the 
debts of decedent for the purpose of 
determining the propriety of an or¬ 
der for the sale of realty before the 
mortgagee has obtained a deficiency 
judgment.—In re Heller*s Estate, 26 
Fa.Dist. & Co. 71. 

59. Philippine.—Gamboa v. Floranza, 
12 Philippine 191. . 

R.I.—Sayles v. Steere, 93 A- 34, 37 
R.I. 411. 

00. Minn.—Fleming v. McCutcheon, 
88 N.W. 433, 85 Minn. }52. 

61. Pa.—Kautz’s Estate, 11 Pa.Co. 
322—Grice’s Estate, 11 Phila. 107, 2 
Wkly.N.C. 211, affirmed 4 Wkly.N. 
C. 208. 

62. Kan.—In re Hartley’s Estate, 80 
P.2d 1, 148 Kan. 82, 116 A.L.R. $06. 


63. N.Y.—In re Doyle’s Estate, 233 
N.Y.S. 667, 133 Misc. 647. 

Pa.—See In re Gantz’ Estate, 33 
Berks Co.L.J. 49. 

R.I.—Sayles v. Steere, 93 A. 34, 37 
R.I. 411. 

24 C.J. p 554 note 19. 

Rents of realty as assets for pay¬ 
ment of debts see supra § 480. 
Application by heir to sequester 
rents 

The right to have rents sequestered 
and applied to payment of debts of 
decedent is a remedy to which credi¬ 
tor and not heir is entitled and heir 
cannot compel creditor to apply for 
such remedy against creditor's wish¬ 
es, but creditor may disregard the 
rents and ask that property be sold 
to satisfy the debt.—Morrison v. Mor¬ 
rison, 14 S.E.2d 322, 177 Va. 417. 

64. S.C.—Lawton v. Hunt, 23 S.C. 
Eq. 1. 

Rents necessary for support of life 
tenant 

Where testator devised his proper¬ 
ty to his wife during her life pr wid¬ 
owhood, she as executrix was prop¬ 
erly given leave to sell certain lot 
over objection of remaindermen, 
where personal property was not then 
sufficient to pay debts of estate, and 
upkeep of estate and payment of in¬ 
terest on mortgage out of rents 
would leave little, if anything, for, 
her support for at least several years, 
—Staples v. Newton, 126 A. 625, 46 
R r I. 248. 

65. -TJ.S.—Ross v. Beachem, D.C.S.C., 
33 F.Supp. 3. * 
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Ind.—House v. Combs, 137 N.E. 587, 
79 Ind.App. 140. . * 

Miss.—Townsend v. Beavers, 188 So. 
1, suggestion of error overruled 189 
So. 90. 

N.Y.—Wise v. WecUake, 216 N.Y.S. 

699, 217 App.Div. 210. 

Tenn.—Cross v. Phillips, 12 Tenn. 
App. 679. 

24 C.J. p 547 note 73. 

Proof and contest of claims In pro¬ 
ceedings for sale see infra § 570. 

Establishment of right 1 to payment 
out of assets 

Creditor, executor, or administrator 
may not apply to surrogate’s court 
for sale of . decedent’s realty, until 
creditor has established his right to 
payment of his debt out of assets 
of estate.—In re Cunmff’s Estate, 4 
N.E.2d 946, 272 N.Y. 89, reversing 
286 N.Y.S. 870, 246 App.Div. 352, re¬ 
versing 28B N.Y.S. 675, 156 Misc, 596. 

Expenses of last illness funeral 
expenses of decedent’s widow 

Expenses of. the last illness and 
funeral expenses of testator’s widow 
who, under the will, had a life es¬ 
tate in the real property devised 
did not constitute an indebtedness of 
decedent so as to authorize the sale 
of the real property for the payment 
of such expenses.—Wise v. Wedlake, 
216 N.Y.S. 699, 217 App.Div. 210. 

Claim for medical services to de¬ 
ceased wife 

Real property which was the sep¬ 
arate property of a deceased wife 
was not subject to sale for the 1 pay¬ 
ment of medical services furnished 
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are fraudulent , 66 in anticipation of an indebted¬ 
ness which is not valid and subsisting at the time, 
and may never exist , 67 or for raising a fund to 
meet claims which are contested and doubtful , 68 al¬ 
though the representative’s rejection of a claim 
does not deprive the probate court of power to or¬ 
der a sale of realty to pay such claim . 69 Heirs 
may not defeat the right of creditors to have prop¬ 
erty of the succession sold for the payment of 
judgments confessed by the administrator where 
there is nothing to show that the administrator had 
valid defenses to the claims . 70 

In some jurisdictions, in order that unsecured 
debts may be legal debts for the payment of which 
a sale may be ordered, it is essential that they shall 
have been probated in the manner and within the 
time allowed by law . 71 Usually the allowance of a 
claim by the court of, probate sufficiently establishes 
its validity to authorize an order for a sale of, real¬ 
ty for payment thereof , 72 and, where there are 
valid and subsisting claims against the estate, errors 


or irregularity in the allowance of such claims will 
not vitiate a sale for their payment . 73 

In some jurisdictions the recovery of a judgment 
or the issuance of execution is not required before 
instituting an action to sell realty in aid of per¬ 
sonal assets to pay debts . 74 

b. Debts Barred by Limitations or Nonclaim 

A license or order to sell real property of a decedent 
to pay debts which are already barred by statutes of limi¬ 
tation or nonclaim should not be granted. 

A license or order should not be granted to sell 
lands of decedent for the payment of debts already 
barred by the statutes of limitations or nonclaim 75 
or for the reimbursement of a representative who 
has paid such claim . 76 A license or order to sell 
should not be granted where the lien of the debts 
or claims has been terminated by the lapse of the 
statutory period , 77 or where the lien of a judgment 
has been terminated by lapse of time . 78 

In determining whether a debt is barred by lim- 


to her, where she died intestate leav¬ 
ing a husband and child, since the 
debt was the debt of the husband.— 
Fletcher v. Rickey, 154 So. 147, 114 
Fla. 563. 

Claim not extinguished 
Miss.—Matthews v. Matthews, 1 So. 
741. 

24 C.J. p 548 note 74 [b]. 

66. N.V.—Matter of Catlin, 109 N. 

Y.S. 542, 57 Misc. 269, 6 Mills 

Surr. 298. ' 

24 C.J. p 548 note 74. 

67. Ky.—Kremer v. Bull, 26 S.W. 
1099, 16 Ky.L. 183. 

Pa.—Fasig’s Estate, 1 Woodw. 213. 
Maturity of debts and contingent lia¬ 
bility see supra § 538 a. 

68. Pa.—Fasig’s Estate, supra. 

69. N.Y.—In re Roberts, 108 N.E. 

562, 214 N.Y. 369, affirming 146 

N.Y.S. 1110, 162 App.Div. 922. 

70. La.—Decuir’s Succession, 22 La. 
Ann. 371. 

71. Miss.—Townsend v. Beavers, 188 
So. 1, suggestion of error overruled 
189 So. 90. 

Allowance by wrong court 

The allowance of claims in .a court 
without jurisdiction over the claims 
or the land is not a basis for a sale. 
—Hughes v. Griswold, 6 Mo. 245.. 

72. Iowa.—Milburn v. East, 102 N. 
W. 1116, 128 Iowa 101. 

Xn Indiana 

(1) On an application' to sell real 
property, the allowance of a claim 
by the administrator or by the court 
is conclusive as against the personal 
property of a decedent, but creates 
only a prima* facie right as -against 


his real estate.— : Custer v. Beyer, 130 
N.E. 834, 76 Ind.App. 303. 

(2) The allowance of the claim by 
the court is prima facie evidence 
against the heirs on an application 
to sell real property, if they did not 
appear and defend against the claim. 
—Price V. Engle, 133 N.E. 755, 77 
Ind.App. 439. 

(3) On such application, however, 
the allowance is binding on the heirs 
if they appeared and defended 
against the claim.—Price v. Engle, 
supra. 

73. Ark.—Brown v. Nelms, 112 S.W. 
373, 86 Ark. 368. 

Pailure of court to enter formal 
order allowing claims is not fatal 
to a proceeding for license to sell 
realty for the payment of debts.— 
Pohlenz v. Pankro, 182 N.W. 972, 106 
Neb. 156. 

74. S.O.—Temple v. Montgomery, 153 
S.E. 640, 157 S.C. 85. 

75. N.Y.—Carman v. Brown, 4 Dem. 
Surr. 96. 

Wash.—Scammon v. Ward, 23 P. 439, 
1 Wash. 17,9. 

24 C.J. p 548 note SO, p 573 note 80. 
Liability of estate for debts .barred 
by limitations see supra § 382. 
Time for instituting proceedings fpr 
sale generally see infra §' 559. 
Limitation on actions against per¬ 
sonal representative 

(1) In some jurisdictions a li¬ 
cense or order to sell real property 
to. pay debts after the statutory pe¬ 
riod for the commencement of ac¬ 
tions against the personal represen¬ 
tative has expired should not be 
granted wherfe no such action was 
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commenced within such period.—Tar- 
bell v. Parker, 106 Mass. 347—24 C.J. 
p 548 note 80, Massachusetts cases. 

(2) Where the estate was repre¬ 
sented insolvent and claims were 
presented to commissioners within 
the specified period, it was proper to 
grant a license to sell real property 
for payment of such claims notwith¬ 
standing no action was brought.— 
Edmunds v. Rockwell, 125 Mass. 363. 

(3) In some earlier cases the view 
was taken that the court had dis¬ 
cretionary power to grant or re¬ 
fuse the license or ordei* to sell aft¬ 
er the expiration of such statutory 
period.—Cooper v. Robinson, 2 Cush., 
Mass., 184—24 C.J. p 573 note 80, 
Massachusetts cases. 

76. N.Y.—Gilchrist v. Rea, 9 Paige 
’66. f ’ 

Pa.—Rowe’s Estate, 11 Kulp 36. 

77. Pa.—Smith v. Wildman, 45 A. 
136, 35 A. 1047, 178 Pa. 245, 56 
Am.S.R. 760, 36 L.R.A. 834. 

24 C.J. p 548 note 80, p 573 note 80. 

Claim not barred 

Pa.—Hook v. McCune, 6 Pa.Dist.. 611. 
Particular .claims or debts not sub¬ 
ject to statutory limitation 
Pa.—Bindley’s Appeal, 69 Pa. 295— 
Turner’s Estate, 27 j( Pa.Co. 372. 

24 C:j. p 550 note 88 [b]." 

78. N.C.—Matthews v. Peterson, 63 
S.E. 721, 150 N.C. 134. 

24 C.J. p 548 note 80 [c] (2),(3), 

[gf]. 

Judgment not barred ' 4 

Me.—Leb’roke v. Damon, 35 A. 1028, 
89 Me. T13. 

24 C.J. p 548 note 80 [c] (1). 
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itations so as to require the refusal of an order 
of sale, statutory provisions that certain periods 
are not a part of the time limited are to be given 
effect,™ and, where the proceedings for a sale are 
instituted before the claim has become barred, and 
the effect thereof is to interrupt the period of pre¬ 
scription, a sale may be ordered after the time 
when, but for such proceedings, the claim would 
have been barred . 80 In a proceeding to sell real 
property of decedent to pay claims which have 
been allowed by the court, the view has been taken 
that the statutory limitation applicable to the en¬ 
forcement of judgments and decrees does not bar 
the judgment allowing the claim while the estate 
is in the course of administration and before an 
order of payment is made . 81 

It has also been held that where land was sold 
by an administrator under order of the court to pay 
a mortgage thereon, the objection that the sale was 
without authority because the notes and mortgage 
had never been filed as a claim against the estate 
was without merit, since such failure was excused 
by the application of the administrator for author¬ 
ity to sell . 82 

79. N.Y.—Mead v. Jenkins, 95 N.Y. 

31, affirming 27 Hun 570, 29 Hun 
253. 

24 C.J. p 573 note 80 [i]. 

BO. Fla.—Deans v. Wilcoxson, 7 So. 

*163, 25 Fla 980. 

La.—Porter v. Hornsby, 32 La.Ann. 

337. 

SI. Ark.—Turner’s Heirs v. Turner, 

216 S.W. 44, 141 Ark. 48—Mays v. 

Rogers, 37 Ark. 155. 

82. Iowa.—Mead v. Mead, 39 Iowa 
28. 

83. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. Tait, D.C.Md., 54 
F.2d 387, 390, citing Corpus Juris. 

Til.—In re Berry's Estate, 32 N.E. 2d 
669, 309 Ill.App. 7. 

Mo.—In re Claus* Estate, App., 147 S. 

W.2d 199. 

Pa.—See Groff v. Pennsylvania Wa¬ 
ter & Power Co., 45 Lanc.Rev. 

577. 

24 C.J. p 549 note 84; 24 C.J. p 550 
note 94 [f], p 558 note 56 [j}. 

•Claims arising after decedent’s death 
as liabilities of estate see supra §§ 

383-389. 

-Taxes accruing subsequent to dece¬ 
dent's death 

(1) Taxes accruing after death of 
the owner will not justify an admin¬ 
istration sale of land.—In re Web¬ 
ster, 145 P. 1063, 74 Or. 489. 

(2) Taxes on decedent's realty, 
which life tenant neglected to pay, 

-were not debts of estate which de¬ 
cedent’s representative could law- 
-Tully pay, or for which he could sell 


§ 540. - Debts Created after Death of 

Decedent 

a. In general 

b. Expenses of administration 

c. Funeral expenses 

a. In General 

In the absence of statutory authorization a sale of 
realty may be ordered only for the payment of debts exist¬ 
ing at the time of the decedent's death. 

In the absence of statutory authorization a sale 
of realty ordinarily can be ordered only for the pay¬ 
ment of debts which were in existence at the time 
of decedent's death . 83 

Inheritance tax . The court of probate jurisdic¬ 
tion is sometimes authorized by statute to order a 
sale of decedent's realty to pay an inheritance tax . 84 

b. Expenses of Administration 

When authorized by statute the court may order the 
sale of a decedent's realty to pay the expenses of ad¬ 
ministration. 

The right to order a sale of decedent's realty for 
the payment of the expenses of administration has 
been very generally denied in the absence of stat¬ 
utory authorization , 85 especially where there are 

F.2d 387, 390, citing Corpus Juris 
—Ballard v. Helburn, D.C.Ky., 9 
F.Supp. 812, affirmed, C.C.A., Hel¬ 
burn v. Ballard, 85 F.2d 613. 

Fla.—First Trust & Savings Bank 
v. Henderson, 147 So. 248, 109 Fla. 
175. 

24 C.J. p 549 note 85. 

Administration expenses as liabili¬ 
ties of estate see supra § 388. 

In Alabama 

(1) The rule stated in the text 
has been recognized at least in re¬ 
spect of a sale by order of the 
probate court.—Bolen v. Hoven, 39 
So. 379, 143 Ala. 652—24 C.J. p 549 
note 85, Alabama cases. 

(2) However, in a case where a 
chancery decree in favor of an ad¬ 
ministrator and guardian awarded 
an allowance of six hundred dollars 
for his services and authorized him 
to hold the property belonging to 
the estate until the further order 
of the court, the entire estate being 
still before the court, it was held 
that the chancery court was author¬ 
ised to order a sale of the real es¬ 
tate on a sufficient showing that the 
personalty was not sufficient to pay 
the administrator, and that it would 
be to the interest of the estate to 
sell the property or a portion there¬ 
of*—Johnson v. Porterfield, 43 So. 
228, 150 Ala. 532. 

In Kentucky 

(1) The common-law rule that the 
real estate of a decedent cannot be 
sold merely to pay the expenses of 
administration is in force.—Ballard 


the realty.—Wise v. Wedlake, 216 
N.Y.S. 699, 217 App.Div. 210. 
personal liability of executor 

If the executor used the money, 
which he should have paid surviving 
wife as her widow’s exemption, to 
pay the debts, the judgment recov¬ 
ered against executor by widow for 
such exemption is not collectable by 
sale of the real estate of the hus¬ 
band, but is a personal liability of 
executor.—Oster’s Ex’r v. Ohlman, 
219 S.W. 187, 187 Ky. 341. 

i 

84. Mass.—Richardson v. Lane, 126 
N.E. 44, 236 Mass. 403. 

Applicability of statute 

The section of the inheritance tax 
statute empowering the decedent’s 
personal representative to sell so 
much of the property of the dece¬ 
dent as will enable him to pay the 
tax does not extend to a case 
where it is impossible for the repre¬ 
sentative to gain possession of any 
property passing to the particular 
legatee sufficient to pay the tax,—In 
re Powell's Estate, 101 P.2d 54, 110 
Mont. 213, 128 A.L.R. 116. 

Tax not paid 

The fact that the executor had 
not paid the inheritance tax did not 
prevent him from maintaining a pe¬ 
tition in the probate court against 
devisees to obtain authority to sell 
the property devised in order to pay 
such tax.—Richardson v. Lane, 126 
N.E. 44, 234 Mass. 403. 

85. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. Tait, D.C.Md. ( 54 
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no debts of decedent. 86 Under some statutes, how¬ 
ever, a sale for this purpose is allowed. 87 

Even though the court is not authorized to direct 
a sale of real property for the sole purpose of pay¬ 
ing the costs of administration, a sale which is ac¬ 
tually directed and made to pay the debts of de¬ 
cedent is not invalid merely because it yields only 
sufficient money to pay the costs of administration. 88 

c. Funeral Expenses 

Some statutes permit a sale of a decedent's real prop¬ 
erty to pay his funeral expenses. 

Some statutes permit a sale of real estate for 
payment of decedent's funeral expenses, 89 and the 
same rule has been extended to the cost of a monu¬ 
ment. 90 Under some statutes, however, an order 
for the sale of real property to pay funeral ex¬ 
penses may not be made unless letters testamentary 
or of administration are granted within a specified 
time after the death of decedent. 91 


§ 541. - Insufficiency of Personalty 

a. In general 

b. Insufficiency due to fault of represent¬ 

ative 

c. Necessity of actual application of per¬ 

sonalty 

d. In what jurisdiction insufficiency must 

exist 

a. In General 

The sale of real property of a decedent to pay debts 
usually may not be authorized in the absence of a show¬ 
ing that the personalty is insufficient or of a testamentary 
provision making the debts a charge on the real estate. 

The personal property of a decedent being the 
primary fund for the payment of his debts, as 
shown supra § 479, as a general rule realty cannot 
be sold for this purpose unless or until it is made 
to appear that the personalty is insufficient, 92 or 
unless it clearly appears from the will that the 


v. Helburn, D.C.Ky., 9 F.Supp. 812, 
affirmed, C.C.A., Helburn v. Ballard, 
85 F.2d 613. 

(2) The propriety of an order to 
sell real estate, which had not been 
partitioned, in order to reimburse 
and compensate an administrator, to 
pay a secured claim, to pay the 
costs of certain litigation, and to 
equalize distribution among heirs, 
has, however, been recognized.— 
Coudill v. Trimble’s Adm’r, 117 S.W. 
2d 993, 273 Ky. 793. 

Executor 

An executor, in the absence of 
any power supplied by the will, had 
no right, even with an order of 
court, to sell real property of tes¬ 
tator, which was disposed of by the 
will, solely for the purpose of pay¬ 
ing the expenses of administration, 
a personal estate having been in¬ 
cluded in the estate administered, 
and having since been exhausted 
during the course of administration. 
—First Trust & Savings Bank v. 
Henderson, 147 So. 248, 109 Fla. 175. 

8ft. Ark.—Collins v. Paepcke-Leicht 
Lumber Co., 84 S.W. 1044, 74 Ark. 
81—Mays v. Rogers, 12 S.W. 579, 
52 Ark. 320. 

24 C.J. p 550. note 86. 

87. Ind.—Reed v. Brown, 19 N.E.2d 
1015, 215 Ind. 417. 

Ohio.—Miller v. Bigelow, 36 N.E.2d 
860, 67 Ohio App. 371. 

Pa.—See In re Gantz* Estate, 33 
Berks Co.L.J. 49. 

R.I.—Barlow v. Barlow, 140 A. 467, 
49 R.I. 117—Staples v. Newton, 
126 A. 625, 46 R.I. 248. 

24 C.J. p 550 note 88. 

“Charges” as including administra¬ 
tion expenses 

The word "charges,’* as used in 


Iowa Code 1924 § 11933, authorizing 
sale of realty of decedent to satis¬ 
fy debts and charges against estate, 
includes "expenses of administra¬ 
tion.”—First Trust Co. of Omaha v. 
Allen, C.C.A.Neb., 60 F.2d 812, af¬ 
firming, D.C., 51 F.2d 1069, and cer¬ 
tiorari denied Doolittle v. Allen, 53 
S.Ct. 315, 287 U.S. 671, 77 L.Ed. 578. 

Expenses incurred for protection of 
estate 

Expenses prudently incurred for 
protection of a decedent’s estate 
against adverse or ill-founded claims 
in litigation are essentially "expens¬ 
es of administration”, to pay which 
real estate could be sold under 
terms of either the old probate code 
or the new probate code.—Schul v. 
Clapp, 118 P.2d 570, 154 Kan. 372. 

Eien 

While there is no lien on the real 
estate of decedent for the payment 
of administration expenses, payment 
may be obtained from that source 
by a proceeding in the surrogate's 
court if timely taken.—Brown v. O'¬ 
Neil, 209 N.Y.S. 221, 124 Misc. 486. 

In Georgia, notwithstanding the 
absence of any statutory provision 
specifically applicable, it has been 
held, on consideration of various 
code provisions, that real property 
of the estate, which comprised all 
the property which had not been ad¬ 
ministered, could be sold, to pay 
the commissions of the executor.— 
Colyer v. Huntley, 175 S.E. 901, 179 
Ga. 332, 95 A.L.R. 1140. 

88. Mo.—Howell v. Jump, 41 S.W. 
976, 140 Mo. 441. 

Application of proceeds of sale to 
pay debts to payment of expenses 
of administration see infra 5 655. 
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89. Ill.—In re Berry's Estate, 32 N. 
E.2d 669, 309 Ill.App. 7. 

Ind.—Reed v. Brown, 19 N.E.2d 1015, 
215 Ind. 417. 

N.Y.—Brown v. O’Neil, 209 N.Y.S. 
221, 124 Misc. 486. 

Ohio.—Miller v. Bigelow, 36 N.E.2d 
860, 67 Ohio App. 371. 

R-I-—Barlow v. Barlow, 140 A. 467, 
49 R.I. 117—Staples v. Newton, 
126 A. 625, 46 R.I. 248. 

.24 C.J. p 550 note 91. 

Funeral expenses as liabilities of 
estate see supra § 384. 

Separate property of deceased wife 

Where married woman, survived 
by husband and daughter, died in¬ 
testate seized of realty, her sepa¬ 
rate property, such realty was not 
subject to administrator’s sale, on 
county judge’s order, for payment of 
claims for physician's services an<l 
funeral expenses, since the debt was 
that of the husband.—Fletcher v. 
Rickey, 154 So. 147, 114 Fla. 563. 

90. Iowa.—Mullinnix v. Brown, 131 
N.W. 671, 151 Iowa 468. 

24 C.J. p 550 note 92. 

Tombstones and monuments as lia¬ 
bilities of estate see supra § 385. 

*91. Wash.—In re Smith, 66 P. 93* 
25 Wash. 539. 

24 C.J. p 550 note 91 [a]. 

92. Ind.—Custer v. Beyer, 130 N.E. 

834, 76 Ind.App. 303. 

N.J.—In re Roessler's Estate, 160 
A. 370, 110 N.J.Eq. 570. 

N.Y.—In re Cunniff’s Estate, 4 N.E. 
2d 946, 272 N.Y. 89, reversing 286- 
N.Y.S. 870, 246 App.Div. 352, re¬ 
versing 282 N.Y.S. 675, 156 Misc. 
596—In re Bates’ Estate, 4 N.Y.S- 
2d 444, 167 Misc. 641, reversed on 
other grounds In re Bates* Will, 
8 N.Y.S.2d 548, 255 App.Div. 615* 
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testator meant to charge the debts upon his real 
estate; 93 and it is not permissible to transfer per¬ 
sonal effects and moneys by distribution to the heirs 
and then resort to the land to pay debts on the al¬ 
legation that there is no personal estate. 94 Con¬ 
versely, when it is ascertained that the personalty 
of decedent is insufficient to pay his debts, and 
there is real property to which he had title, usual¬ 
ly such real property is subject to sale for the pay¬ 
ment of his debts, 95 and it is the duty of the repre¬ 
sentative to apply for leave to sell. 96 Notwithstand¬ 
ing an insufficiency of personalty, however, the 
propriety of the collection of rents by the execu¬ 
tor and his application of such rents to the pay¬ 


ment of obligations of the estate, in order to avoid 
a sale of real property, has been recognized, where 
interested persons conceded that such procedure 
was desirable and they had knowledge of, and did 
not object to, such action by the executor. 97 

The right of a creditor to enforce in equity a 
statutory lien on the lands of the deceased debtor 
does not depend on a showing of the insufficiency 
of personal assets. 98 

Statutory modifications . It is competent for the 
law-making power to alter the rule under discus¬ 
sion, and accordingly there are sometimes found 
statutes which authorize a sale of a decedent’s re¬ 


reargument denied 11 N.Y.S.2d 416, 
256 App.Div. 669, motion denied 
22 N.E.2d 487, 281 N.Y. 664; see 
In re Bates' Estate, 15 N.Y.S. 2d 
461, 172 Misc. 428, modified on 

other grounds 17 N.Y.S.2d 995, 
258 App.Div. 947. 

N.C.—Linker v. Linker, 196 S.E. 329, 
213 N.C. 351—Parker v. Porter, 
179 S.E. 28, 208 N.C. 31—Avery v. 
Guy, 162 S.E. 217, 202 N.C. 152. 
Ohio.—Miller v. Bigelow, 36 N.E.2d 
S60, 67 Ohio App. 371. 

Pa—In re Heller's Estate, 26 Pa. 
Dist. & Co. 71. See In re Gantz' 
Estate, 33 Berks Co.L.J. 49. 

R. I—Evans v. Trustees of Univer¬ 
sity of Pennsylvania, 197 A. 438, 
60 R.I. 171. 

Tenn.—Cross v. Phillips, 12 ' Tenn. 
App. 679. 

24 C.J. p 551 note 2, p. 552 note 3. 

Land available for lease and notes 
payable to decedent 
Order for sale of real estate for 
payment of small debt of estate was 
improper, there being cultivated 
land which could be leased under 
statute, and notes of decedent's 
heirs to decedent, which they, with¬ 
out right, had attempted to divide 
among themselves, and collection of 
which should be made or attempted. 
—Bloyd v. Hartman, Mo.App., 223 S. 
W. 676. 

Lien debt 

Generally, decedent’s realty should 
not be sold to satisfy lien debts 
without first ascertaining whether 
there are personal assets applicable 
thereon.—Henrv v. Musgrave, 158 

S. E. 783, 110 W.Va. 467. 

Personal assets not specifically be¬ 
queathed 

Until personal assets not specific¬ 
ally bequeathed have been exhaust¬ 
ed, real property should not be or¬ 
dered sold for payment of funeral 
charges, expenses of administration, 
or claims.—In re Banfield's Estate, 
3 P,2d 116, 137 Or, 256, denying re¬ 
hearing 290 P. 323, 137 Or. 256. 

93. N.Y.—Rositzke v. Meyer, 159 N. 


Y.S. 464, 95 Misc. 356, affirmed 162 
N.Y.S. 613, 176 App.Div. 193. 

24 C.J. p 552 note 3. 

94. Miss.—Foley v. McDonald, 46 
Miss. 238. 

24 C.J. p 552 note 4. 

95- Ala.—Boyte v. Perkins, 99 So. 
652, 211 Ala. 130—Turk v. Turk, 
89 So, 457, 206 Ala. 312. 

Del.—Hoffecker v. D’Alonzo, 159 A. 

372, 18 Del.Ch. 298. 

Ind.—Reed v. Brown, 19 N.E.2d 1015, 
215 Ind. 417. 

N.Y.—In re Mould’s Estate, 185 N.Y. 
S. 250, 113 Misc. 602, affirmed In 
re Mould, 187 N.Y.S. 355, 195 App. 
Div. 822. . 

N.C.—Guilford County v. Estates 
Administration, 197 S.E. 535, 213 
N.C. 763. 

Ohio.—In ‘ re Throckmorton's Estate, 
App., 36 N.E.2d 792. 

Pa.—See In re Lernbach’s Estate, 33 
Berks Co.L.J. 191. 

24 C.J. p 551 note 2, p 552 note 5. 
Determination as to sufficiency of 
personalty in proceeding for sale 
see infra § 571. 

Insufficiency of personalty shown 

(1) The necessity for sale of real 
estate is shown where a contemplat¬ 
ed distribution of decedent's person¬ 
alty, which may be participated in 
by a mortgagee of the real estate, 
discloses at deficiency of personal as¬ 
sets.—In re Jones' Estate, 118 A. 
647, 275 Pa. 143. 

(2) Where claims on the estate 
amounted to about nine thousand 
five hundred dollars, with additional 
expenses of administration, the per¬ 
sonal property amounted to only five 
hundred eighty-eight dollars and 
eighteen cents, and the income of 
the property was only one hundred 
dollars a month, and the statute re¬ 
quired an executor to settle the es¬ 
tate and to pay all debts, it was nec¬ 
essary under the statute to sell the 
property in probate proceedings.— 
Farley v. Davis, Wash.', 116 P.2d 263. 

Want of cash 

An administrator who does not 

480 


have on hand sufficient cash to pay 
expenses and charges of administra¬ 
tion may, on county court’s order, 
sell property chargeable for such 
purpose to make real such pay¬ 
ments.—In re Butler’s Estate, 73 P. 
2d 417, 181 Okl. 301. 

Debts, funeral expenses, and ad¬ 
ministration charges 
Decree authorizing sale of realty 
was proper, where personalty was 
insufficient to pay debts, funeral ex¬ 
penses, and administrative charges. 
—Barlow v. Barlow, 140 A. 467, 49 

R. I. 117. 

Master’s fee 

If the personalty is insufficient to 
pay the fee of a master appointed in 
an accounting proceeding directed 
by the probate court, real property 
may be sold when authorized by 
court for that purpose.—In re Beck- 
ley’s Estate, 31 Hawaii 163. 

Nulla bona return 

In an action to sell realty in aid 
of personal assets, it is not required 
that there shall be a nulla bona re¬ 
turn.—Temple v. Montgomery, 153 

S. E. 640, 157 S.C. 85. 

96. Ala.—Boyte v. Perkins, 99 So. 
652, 211 Ala. 130. 

Ill.—Neufrer v. Hagelin, 16 N.E.2d 
715, 369 Ill. 344. 

N.C.—Creech v. Wilder, 193 S.E. 281, 
212 N.C. 162—Parker v. Porter, 
179 S.E. 28, 208 N.C. 31. 

24 C.J. p 552 note 5. 

Compelling application for sale see 
infra § 547. 

Statutory duty mandatory 

The statutory duty of an admin¬ 
istrator to sell realty for payment 
of debts in case personalty is insuffi¬ 
cient, is mandatory.—Moebes V. Kay, 
2 So.2d 754, 241 Ala. 294. 

97. Ind.—Cornet v. Guedelhoefer, 
Sup., 36 N.E.2d 933, modified on 
other grounds 37 N.E.2d 681. 

98. N.J.—Simpson v. Bockius, 78 
A. 758, 77 N.J.Eq. 339. 
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alty for payment of his debts, even though his per¬ 
sonalty would be sufficient for this purpose." 

Insufficiency due to depreciation and losses . 
Where the personal property, although originally 
sufficient for the payment of debts, has become in¬ 
sufficient after the death of the testator, by reason 
of depreciation or losses for which neither the per¬ 
sonal representatives nor the creditors are respon¬ 
sible, the real estate may be sold. 1 

b. Insufficiency Due to Fault of Representative 

Insufficiency of personal estate does not authorize the 
sale of a decedent's realty for the payment of debts where 
the insufficiency results from the wrongful acts of the 
representative, although in such case the realty is not 
necessarily relieved from ultimate liability. 

Where the assets w£re originally sufficient to pay 
the debts, but they have been lost, wasted, or dis¬ 
tributed by the representative in violation of his 
duty, the resulting insufficiency of assets does not 
of itself warrant a sale of the realty; 2 but the cred¬ 
itor must look first to the representative and his 
sureties 3 and the remedy is primarily on the bond 
of the executor or administrator. 4 Generally, how¬ 
ever, the real estate is not relieved from ultimate 
liability in such case, and a sale is not necessarily 
rendered improper by the fact that the insuffi¬ 


ciency of assets was caused by such conduct of 
the representative, 5 and a sale may be directed for 
the payment of debts if the creditors have not been 
at fault and remedies on the representative's bond 
or in pursuit or recovery of the personal assets fail 
to furnish full redress. 5 In this connection it has 
been held that the land should not be sold until all 
other remedies have been exhausted, 7 unless it is 
apparent that no substantial relief could be ob¬ 
tained by pursuing such other remedies. 8 There is 
authority for the view, however, that the creditor 
is not bound to exhaust his remedies against the 
representative and his bondsmen before resorting 
to the realty. 9 

c. Necessity of Actual Application of Person¬ 
alty 

According to some authorities the available personal 
estate must actually be applied to the payment of debts 
before a sale of realty may be authorized, but mere proof 
of the insufficiency of the personal estate is sometimes 
regarded as sufficient. 

It has been held that no order for a sale of re¬ 
alty can properly be made until so much of the 
personal estate as has come into the representative's 
hands has been actually applied to the payment of 
the debts, 10 but there is authority for the view that 
mere proof of an insufficiency of personalty is 


99. Conn.—Candee v. Candee, 86 A. 

758, 87 Conn. 85. 

Miss.—Brickell v. Lightcap, 76 So. 

489, 115 Miss. 417. 

24 C.J. p 652 note 6, p 568 note 36. 

1. Ala.—Moebes v. Kay, 2 So.2d 754, 

759, 241 Ala. 294, citing Corpus 
Juris. 

N.C.—Place v. Place, 174 S.E. 747, 
749, 206 N.C. 676, quoting Corpus 
Juris. 

24 C.J. p 553 note 13. 

2. Ala.—Speer v. Banks, 21 So. 834, 
114 Ala. 323. 

24 C.J. p 553 note 7. 

Administration expenses 

An order to sell real property 
made on application of the adminis¬ 
trator to meet the liabilities of the 
estate, consisting mostly of costs 
of administration, should not have 
been granted where assets of the 
estate which had come into the 
hands of the administrator were 
sufficient to pay such costs hut had 
been otherwise disposed of by the 
representative.—Randolph v. Prow¬ 
ers, 122 P. 804, 21 Colo.App. 541. 

3. Ala.—Moebes v. Kay, 2 So.2d 754, 
241 Ala. 294. 

Remedy in equity 

Creditor must establish debt by 
judgment at law and exhaust legal 
remedies, and aver and prove want 
of personal assets and insolvency of 
personal representative and his 
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sureties before equity will sell lands 
that have descended to heir.—Irwin 
v. Irwin, 148 So. 846, 227 Ala. 140. 

4. Ala.—Moebes v. Kay, 2 So.2d 754, 
241 Ala. 294. 

24 C.J. p 553 note 8. 

Solvency of representative and sure¬ 
ties 

If the administrator and his sure¬ 
ties are solvent a legal remedy ex¬ 
ists against them and it must be ex¬ 
hausted before creditor can maintain 
proceeding in equity for sale of real¬ 
ty to pay the intestate’s debts.— 
Moebes v. Kay, supra. 

5. Ala.—Moebes v. Kay, 2 So. 2d 
754, 760, 241 Ala. 294, citing Cor¬ 
pus Juris. 

Ind.—Globe Mercantile Co„ v. Per- 
keypile, 125 N.E. 29, 189 Ind. 31. 
Tex.—Brown v. Fleming, Com.App., 
212 S.W. 483. 

23 C.J. p 553 note 9. 

6. Ala.—Moebes v. Kay, 2 So.2d 754, 
241 Ala. 294. 

24 C.J. p 553 note 9. 

7. Ala.—Moebes v. Kay, supra. 

24 C.J. p 553 note 10. 

8. Ala.—Moebes v. Kay, supra. 

23 C.J. P 553 note 12. 

Insolvency of administrator and his 
sureties 

If administrator and his sureties 
are insolvent so that no part of debt 
owed by intestate to a creditor can 
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be realized from them, equity will 
not require creditor first to pursue 
his legal remedy against administra¬ 
tor and surety, and resort to dece¬ 
dent’s realty may be had in equity by 
alleging and proving the insolvency. 
—Moebes v. Kay, supra. 

9. Tex.—Brown v. Fleming, Com. 
App., 212 S.W. 483. 

24 C.J. p 553 note 11. 

10. Or.—In re Banfield’s Estate, 3 
P.2d 116, 137 Or. 256, denying re¬ 
hearing 299 P. 323, 137 Or. 256. 

24 C.J. p 553 note 14. 

Primary liability of personal prop¬ 
erty for debts of decedent general¬ 
ly see supra § 479. 

In Alaska real property cannot be 
sold until personal property has been 
exhausted.—In re Holt’s Estate, 7 
Alaska 632. 

In West Virginia 

(1) The rule stated in the text 
has been announced.—Arbenz v. Ar- 
benz, 173 S.E. 881, 114 W.Va. 804— 
24 C.J. p 553 note 14, West Virginia 
cases. 

(2) Generally, funds of estate in 
hands of special receiver should be 
applied by court on payment of in¬ 
debtedness of estate of deceased be¬ 
fore directing sale of realty.—Cobb 
v. Mortgage Sec. Corporation . of 
America, 174 S.E. 697, 115 VT.Va, 83, 

(3) However, the right to have a 
decedent's personal estate applied to 
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enough; 11 and it has even been held that the rep¬ 
resentative is not obliged to delay a sale of real 
estate until claims which more than exhaust the 
personal estate have been filed, if such valid claims 
exist. 12 

d. In What Jurisdiction Insufficiency Must Ex¬ 
ist 

The existence of personal assets in another jurisdic¬ 
tion sufficient to pay the debts of the estate does not 
necessarily preclude an order for. the sale of realty. 

The insufficiency of personalty in the state in 
which the real property is located and the order 
for sale is sought has been regarded as a suffi¬ 
cient basis for the sale of the realty to pay debts, 13 
and, where administration is taken out in a state 
in which there are creditors of decedent and real 
estate owned by him, the fact that he left sufficient 
personalty in another state to pay all his debts is 
no objection to an order for the sale of such real¬ 
ty, 14 unless the same person qualifies as the repre¬ 
sentative in both jurisdictions, and distributes the 
personalty in the jurisdiction where it was situated, 
without paying the creditors in the jurisdiction in 
which the sale of real property is sought. 16 

§ 542. - Account of Administration 

The rendition of an account of the administration and 
a final adjudication thereon are not always required as a 
condition precedent to making an order for the sale of 
realty to pay debts, although in some cases a prior ac¬ 
counting is required. 


It is not usually considered necessary that an ac¬ 
count of the administration should be rendered and 
a final adjudication be had upon it before the court 
can make an order for a sale of real estate to pay 
debts, 16 although there is some authority for the 
view that an accounting is necessary, at least in cer¬ 
tain cases. 17 Even where a settlement of accounts 
is required, a party who unequivocally alleges that 
there are no remaining personal assets and that 
what personal assets there were have been ad¬ 
ministered fully and properly cannot complain of 
the failure of the court to require a settlement of 
accounts before entering a decree for the sale of 
real property. 18 

Where an accounting is pending , an order of sale 
may properly be delayed until an adjudication on 
the account, for such adjudication furnishes the 
best method of ascertaining that there is a neces¬ 
sity for the sale. 10 

§ 543. For Payment of Legacies 

Unless authorized by statute or by the terms of the 
will, the court may not order the sale of real property 
of the estate to pay legacies. 

The court has no inherent authority to order a 
sale of decedent’s real estate for the payment of 
a legacy, 20 even though the personal property of 
the estate has been exhausted; 21 and this view has 
been taken even where the legacy in question was 
given pursuant to testator’s promise to compensate 


the payment of his debts before sale 
of his realty is a right which ac¬ 
crues to the devisees or heirs, and, 
in absence of special provision in a 
will authorizing or requiring such 
action, the executor in his capacity 
as such, will not he permitted to 
invoke that right.—Tyler v. Rey¬ 
nolds, 7 S.E. 2d 22, 121 W.Va 475, 
126 A.L.R. 901. 

11. Kan.—Randel v. Randel, 67 F. 
837, 64 Kan. 254. 

N.T.—Matter of Kinn. 122 N.T.S. 26, 
136 App.I>iv. 852. 

24 C.J. p 554 note 15. 

Rule otherwise stated 

While ordinarily realty should not 
be sold for purpose of paying dece¬ 
dent’s debts unless the personalty 
has been exhausted, if it appears 
that even by disposing of the per¬ 
sonalty there will still be a deficien¬ 
cy the realty may be sold to take 
care of the deficiency.—In re Wells’ 
Will, 26 N.Y.S.2d 604. 

12. Ind.—Ditton v. Hart, 95 N.E. 
119, 175 Ind. 585. 

13. Miss.—Haliburton v. Crichton, 
111 So. 743, 147 Miss. 621. 

Statutory provision 
N.Y.—In re Bates’ Estates, 4 N.Y.S. 
2d 444, 167 Misc. 641, reversed on 


other grounds In re Bates’ Will, 
8 N.Y.S.2d 548, 255 App.Div. 615, 
reargument denied 11 N.Y.S.2d 
416, 256 App.Div. 669, motion de¬ 
nied 22 N.E.2d 487, 281 N.Y. 664; 
see In re Bates, 15 N.Y.S.2d 461, 
172 Misc. 428, modified on other 
grounds 17 N.Y.S.2d 995, 258 App. 
Div. 947. 

14. Kan.—Cooper v. Ives, 63 P. 434, 
62 Kan. 395. 

24 C.J. p 554 note 17. 

15. Ill.—Young v. Wittenmyre, 14 
N.E. 869, 123 Ill. 303, reversing 22 
Ill.App. 496. 

Mass.—Livermore v. Haven, 23 Pick. 
116. 

16. Cal.—Abila v. Burnett, 33 Cal. 
658. 

Mass.—Palmer v. Palmer, 13 Gray 
326. 

24 C.J. p 554 note 20. 

In, Pennsylvania 

(1) A sale of realty for the pay¬ 
ment of debts may be ordered before 
the account of the administrator is 
settled.—Weaver's Appeal, 19 Pa. 
416—Huckle v. Phillips, 2 Serg. & R. 
4. 

(2) Under certain statutes appli¬ 
cable to estates of testators a final 
settlement 'of the executor’s account 
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is necessary.—Fox v. Winters, 4 
Rawle 174—In re Rhoads, 3 Rawle 
420. 

(3) A sale to pay administration 
expenses may not be ordered before 
an account is filed or settled.—Hon¬ 
eywell's Estate, 9 Kulp 340—Grice’s 
Estate, 11 Phila. 107. See In re 
Gantz' Estate, 33 Berks Co.L.J. 49. 

(4) No person other than the rep¬ 
resentative can apply until the ad¬ 
ministration account has been final¬ 
ly settled showing a deficiency of 
personal assets.—Freno’s Estate, 11 
Phila 42. 

17. W.Va.—Hart v. Hart, 8 S.E. 562, 
31 W.Va. 688. 

24 C.J. p 554 note 21. 

18. W.Va.—Cobb v. Mortgage Sec. 
Corporation of America, 174 S.E. 
697, 115 W.Va. 83. 

19. Mass.—Palmer v. Palmer, 13 
Gray 326. 

N.Y.—Rosenfield's Estate, 10 N.Y. 
Civ.Proc. 201, 5 Dem.Surr. 251. 

20. Conn.—Wattles v. Hyde, 9 Conn. 

10 . 

24 C.J. p 554 note 25. 

21. Conn.—Goodwin v. Chaffee, 
Conn. 163. 

24 C.J. p 554 note 25. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 544 


by will for services rendered during his lifetime. 22 
However, where legacies are charged on land by 
the will, usually the land may be ordered sold for 
their payment; 23 and land may be ordered sold 
where the will evidences the testator's intent that 
the legacies should be paid from the land if neces¬ 
sary, even though there be no express charge there¬ 
on. 24 Some statutes authorize the sale of realty 
to pay legacies when the personalty is insufficient 
for this purpose. 26 In a case where a judgment was 
recovered against an executor for the amount of 
a legacy, it was held that an order declaring the 
judgment a lien on the land belonging to the es¬ 
tate was insufficient to afford complete relief, so 
that an order requiring a sale of the land to pay 
such legacy was proper. 26 


Payment of money bequests out of money of the 
estate, if possible, is usually required before the 
sale of real property for that purpose is permit¬ 
ted, 27 and, even where real property is subject to 
payment of legacies, ordinarily a sale of such prop¬ 
erty should not be ordered until available personal 
property has been applied. 28 

§ 544. For Distribution 

Under statutory authority the court may order a sale 
of real property of a decedent’s estate for the purpose of 
partition and distribution. 

Under some statutes the court has power to au¬ 
thorize a sale of decedent's real property for the 
purpose of partition and distribution, 29 where it is 


22. Pa.—Markley’s Estate, 10 Pa. 
Co. 551. 

23. N.Y.—In re Mould’s Estate, 185 
N.Y.S. 250, 113 Misc. 602, affirmed 
In re Mould, 187 N.Y.S. 355, 195 
App.Div. 822. 

Tex.—Maibaum v. Union Trust Co., 
Civ.App., 291 S.W. 924. 

24 C.J. p 555 note 27. 

In Delaware 

(1) The court of chancery can de¬ 
cree a sale of land to satisfy a lega¬ 
cy charged on it, at the suit of the 
legatee.—Marshall v. West, 160 A. 
637, 18 Del.Ch. 341. 

(2) Such court may not order the 
executor to sell real property to 
supply a deficiency of personal prop¬ 
erty to meet legacies, notwithstand¬ 
ing the legacies are made a charge 
on the real property.—University of 
Delaware v. Equitable Trust Co., 160 
A. 754, 18 Del.Ch. 335—Rumbo v. 
Rumer, 4 Del.Ch. 9. 

24. Iowa.—Ellyson v. Lord, 99 N. 
W. 582, 124 Iowa 125. 

L a .—Barrios* Succession, 65 So. 229, 
135 La. 241. 

25. Minn.—Kelly v. Slack, 101 N.W. 
797, 93 Minn. 489. 

24 C.J. p 555 note 30. 

Particular land devised subject to 
sale 

Minn,—In re Zien, 134 N.W. 498, 117 
Minn. 178. 

26. Ind.—Stimson v. Rountree, 99 
N.E. 439, 51 Ind.App. 207. 

27. Tex.—Maibaum v. Union Trust 
Co., Civ.App., 291 S.W. 924. 

28. IsT.Y.—In re Mould's Estate, 185 
N.Y.S. 250, 113 Misc. 602, affirmed 
In re Mould, 187 N.Y.S. 355, 195 
App.Div. 822. 

JST.C .—Devereux v. Devereux, 81 N.C. 

12 . 

29. Ala.—Whitehead v. Boutwell, 
117 So. 623, 218 Ala. 109. 

Ga.—Hortman v. Vissage, 12 S.E.2d 
294, 191 Ga. 446. 


Okl.—White House Lumber Co. v. 

Howard, 286 P. 327, 142 Okl. 163. 
24 C.J. p 555 note 31. 

I.ife estate involved 

Where will gave an estate in cer¬ 
tain real property to a daughter and 
son of testator during the lifetime 
of the daughter and directed that, 
after the death of the daughter, the 
property should be sold and the pro¬ 
ceeds divided among the children of 
testator, it was proper for a court 
of equity, under Civ.Code Pract. § 
490 subd 4, after the death of the 
son to direct the sale of the prop¬ 
erty and a division of proceeds 
among the persons entitled where 
the proceeding for sale was brought 
by a person entitled to share in the 
proceeds and there was sufficient 
showing that the sale would be 
beneficial to the interested parties. 
—Vaughn v. Reynolds, 155 S.W.2d 
849, 288 Ky. 193. 

Distribution after satisfaction of 
debts or claims 

(1) Statute providing in a single 
proceeding for sale of realty, if 
found to be advantageous to all 
those having an interest in land, for 
payment of creditors, and for distri¬ 
bution of balance of proceeds pro¬ 
portionately among those who had 
an interest in land, facilitates set¬ 
tlement of the estate in that it ob¬ 
viates necessity for bringing a pe¬ 
tition for partition, it enables heirs 
and devisees to make sale of realty 
during administration of estate, and 
it protects those who have a lien 
on the land.—Terry v. Terry, 25 N. 
E.2d 205, 305 Mass. 113. 

(2) Judgment for sale of real 
property for the satisfaction of liens 
thereon which authorized the execu¬ 
tor to handle and disburse the ex¬ 
cess in accordance with the terms of 
the will was proper.—Commercial 
Nat. Bank of Charlotte v. Misen- 
heimer, 191 S.E. 14, 211 N.C. 519, 
110 A.1L.R. 1310. 
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Xu New York 

(1) Under Code Civ.Proc. § 2703 

subd 6, Surrogate’s Ct.Act § 234 

subd 6, a proceeding for the sale of 
a decedent’s realty is maintainable, 
in the discretion of the surrogate, if 
necessary for payment and distribu¬ 
tion of their respective shares to the 
parties entitled, where any or all of 
them are adjudged incompetent.— 
Brennan v. Adler, 180 N.Y.S. 359, 
190 App.Div. 589. 

(2) Permission has been granted, 
under the above subdivision of the 
Surrogate’s Court Act, to an admin¬ 
istrator with the will annexed to sell 
real property, where a beneficiary, 
if living, was an absentee, and, if 
dead, his heirs were unknown per¬ 
sons.—Matter of Goetzmann, 160 N. 
Y.S. 503, 96 Misc. 377. 

(3) A sale of real property by an 
executrix has been authorized where 
the rights of infants were involved. 
—In re D’Andrea, 193 N.Y.S. 764, 118 
Misc. 541. 

(4) Where one of the heirs at law 
of an intestate who left realty is an 
infant, and the adult interested par¬ 
ties consent to it, under such sub¬ 
division of the Surrogate’s Court 
Act, the court has jurisdiction to 
authorize administratrix to sell real¬ 
ty for the payment and distribution 
of the respective shares, in view of 
§§ 236 and 240.—In re Fogarty, 199 
N.Y.S. 799, 120 Misc. 507. 

(5) Under such subdivision surro¬ 
gate’s court had jurisdiction to or¬ 
der sale of testator’s realty on life 
tenant’s consent, interest of infant 
remaindermen attaching to proceeds, 
subject to applicable testamentary 
provisions.—Johnston v. Johnston, 
227 N.Y.S. 526, 131 Misc. 323. 

(6) Surrogate's Ct.Act § 236, pro¬ 
viding for application for sale of 
real estate for purposes specified in 
§ 234, does not provide for ordering 
a sale for purpose of distribution 
and withholding distribution of pro- 
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not susceptible of a division in kind 30 or the parties 
in interest will not consent to an adjustment. 31 
In order to permit a sale of real property for dis¬ 
tribution, the conditions contemplated by the stat¬ 
ute must exist, 32 and there must be due compliance 
with statutory requirements. 33 

It has been held that a right to subject the land 
to sale for the purpose of equalizing a previous 
distribution of the personal estate among the lega¬ 
tees cannot arise either from the fact of the un¬ 
equal distribution or from a verbal agreement be¬ 
tween the parties, 34 and also that a sale of realty 
to equalize advancements cannot be ordered before 
the personalty is exhausted. 35 Neither is a sale au¬ 
thorized merely for the purpose of preventing a 
partition. 35 

Personal property . Under some statutes, if per¬ 
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sonal property of the estate cannot be divided equi¬ 
tably among those entitled thereto, it should be 
sold for the purpose of distribution, 37 but it has 
been held that an order for the sale of personalty 
for division should be denied where some of the 
persons entitled to share object and a sale would 
be prejudicial to most of the persons so entitled. 33 

§ 545. Effect of Testamentary Provisions 

As a general rule, the court should not order a sale 
of property where the will confers a power of sale under 
which the representative may act, but, under some cir¬ 
cumstances, a sate may be ordered notwithstanding the 
existence of a testamentary power. 

As a general rule, the court should not order a 
sale of property when there is a power of sale in 
the will under which the representative may act, 30 
but circumstances may arise under which a sale 
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ceeds until judicial settlement, as 
provided by § 242.—In re Hartman's 
Estate, 211 N.T.S. 700, 125 Misc. 656. 

30. Ga.—Sanders v. Hepp, 8 S.E.2d 
87, 190 Ga. 18. 

Mont.—In re McGovern's Estate, 250 
P. 812, 77 Mont 182. 

24 C.J. p 555 note 31. 

Discretion of court 

Probate court has discretion to or¬ 
der sale of realty of estate if char¬ 
acter of realty is such that it can¬ 
not be beneficially divided and sale 
thereof is for best interests of dis¬ 
tributees.—Callahan v. Peltier, 183 
A. 400, 121 Conn. 106. 

Duty to sell imposed by will 

Under statutes a will directing the 
executrix to pay debts and make an 
equal division between the devisees 
imposed on the executrix the duty of 
selling for distribution if the lands 
could not be divided in kind, and a 
sale by the executrix pursuant to an 
order of tbe court of ordinary was 
effective.—Hall v. Ewing, 101 S.E. 
807, 149 Ga. 693, 

Matters considered 
. Disadvantage from substitution of 
undivided interests in realty for 
cash' payment which would accrue to 
recipient should be considered.—Cal¬ 
lahan v. Peltier, 183 A. 400, 121 
Conn. 106. 

Consent of heir. 

Under statute an administrator is 
empowered to sell decedent's lands, 
by order of court for division among 
heirs when the lands, cannot be equi¬ 
tably’ divided, on written consent of 
one of the adult * heirs.—Boyte v. 
Perkins, 99 So. 652, 211 Ala. 130. 

House and lot 

Judgment Of sale was proper 
Where property was hoiise and lot 
which cpuld not be divided among 
five 11 owners ’without 1 impairing its 
vafiie 'or the Value 1 of their interests. 


—Grausz v. Conley, 69 S.W.2d 695, 
253 Ky. 340. 

Failure to show insufficiency of per¬ 
sonal property 

Judgment of sale to pay debts 
was not void for failure to show that 
intestate did not have enough per¬ 
sonalty to pay debts, where court 
had jurisdiction to sell realty on 
ground of indivisibility alone.— 
Grausz v. Conley, supra. 

31. Mass.—Terry v. Terry, 25 N.E. 
2d 205, 305 Mass. 113. 

24 C.J. p 555 note 31. 

32. Ala.—Avery v. Avery, 47 Ala. 
505. 

Ga.—McCook v. Pond, 72 Ga. 150. 

24 C.J. p 555 note 31. 

33. Pa.—Gregg's Appeal, 20 Pa. 148. 
24 C.J. p 555 note 31. 

34. Miss.—Hudson v. Gray, 58 Miss. 
882. 

35. Ky.—Shaw t. Grimes, 218 . S. 
W. 447, 187 Ky. 250. 

36. Mo.—State v. Holtcamp, 151 S. 
W. 153, 245 Mo. 655. 

37. Ala.—Parker v.. Robertson, 88 
So. 418, 205 Ala. 434. 

Ind,—Bickel v. Bibler, App., 32 N.E. 
2d 127, 

38. La.—Rochereau v.. Maignan, 32 
La.Ann. 45. 

24 C.J. p 545 note 65 [g]. , 

38b Ala.—Snow v. Bray, 73 So. 542 
—Wilson v. Holt, 3 So. 321, 83 Ala. 
528, 3 Am.S.R. 768. 

Mass.—Going v. Emery, 16 Pick. 
107, 26 Am.D. 645. 

Pa.-—See LeBar v. Williams, 33 Luz. 
L.Reg. 42. 

24 C.J. p 555’ bote 35, 556 note 36 
[dl (2). 

Testamentary power to sell real 
property see supra §§ 274-296. 
Proceeding ' conflicting with statute 
Proceeding by executor to sell 


realty of estate was contrary to 
Surrogate's Ct.Act § 233, where 

there was valid power of sale in 
will.—In re Syrcher’s Estate, 299 
N.Y.S. 267, 164 Misc. 102. 

Removal of administration into 
equity and application for sale 

Where will vested title in execu¬ 
tor with active powers and duties 
in making partition by sale or other¬ 
wise as trustee, the mere fact that 
debts had been paid and that twelve 
months had elapsed from grant of 
letters did not give devisee right to 
cause removal of the estate into 
equity court and proceed in her own 
right as tenant in common to obtain 
a decree of sale for division of prop¬ 
erty, which was not subject to par¬ 
tition without a sale; it was not the 
legislative purpose, in giving legis¬ 
lative recognition to the right of a 
devisee to remove administration 
into equity, to grant further power 
to invoke a jurisdiction disregarding 
and abrogating lawful provisions of 
will of testator under whom devisee 
takes.—Snow v. City Nat. Bank of 
Tuscaloosa, 199 So. 818, 240 Ala. 408. 

Relating sale to power 

(1) Proceedings had' in the pro¬ 
bate court on the application of the 
executors for an order of * sale for 
the purpose of discharging the du¬ 
ties required by the will were nul¬ 
lities, but the sale wuld stand as an. 
execution of the power.—McRae's 
Adm'r v. McDonald, 57 Ala. 423. 

(2) Where a trust deed with pow¬ 
er of sale was probated; as part of a 
will, and the trustee who was also 
sole executor obtained an order of 
sale which ( was invalid and sold the 
land five years thereafter, execut¬ 
ing a deed as executor but not re¬ 
porting the 7 sale to the probate 
court, the- sale should be deferred to 
the power in the" deed, and not to the 
order of the court. ** 1 
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by order of court may be proper notwithstanding 
the will confers such a power. 40 

A testamentary provision for the raising of a 
fund to pay debts by the hire of certain property 
has been held not to preclude a sale of such prop¬ 
erty under order of court where this was necessary 
for the payment of debts. 41 Where a testator di¬ 
rects that his debts shall be paid from the sales of 
his unproductive property, an order directing the 
executor to sell property, a part of which is produc¬ 
tive, will not be reversed on appeal, where the sale 
is not for payment of debts alone, but for payment 
of taxes and large expenses of administration. 42 

Courts of equity have power to authorize the 
conversion of realty contrary to the provisions of 
a will, and differing from the purpose and plans 


of the testator, where such conversion is necessary 
for the preservation of the estate, but not merely 
to further a better plan that that prescribed by the 
testator. 43 

Provisions of will inconsistent with sale . As a 
general rule a testator cannot prevent a sale of 
land to pay his debts by provisions in his will in¬ 
consistent with such sale, 44 although under some 
statutes a testator can frame his will so as to deny 
to the executor and to the probate court power to 
sell specific property belonging to the estate for the 
purpose of paying debts, or for any other purpose, 
until the provision of the will creating such lim¬ 
itation has been annulled or suspended in the man¬ 
ner prescribed by statute. 45 Furthermore, a court 
of equity may, in the exercise of a sound discre- 


Ala.—Matthews v. McDade, 72 Ala. 
377. 

Ill.—Purser v. Short, 58 Ill. 477. 

(3) It has been held, however, 
that an order for sale was void, and 
that, as it was impossible to refer 
the sale to any power in the will, 
if there were such a power, the sale 
was void.—Jay v. Stein, 49 Ala. 514. 
Defeating 1 intention of testator 
Sale of land will not be ordered 
where it would frustrate testator’s 
intention.—Aldenderfer v. Spangler, 
153 N.E. 517, 22 Ohio App. 123. 

40. Fla.—Henderson v. Leather- 
man, 163 So. 310, 120 Fla. 496. 
N.Y.—In re Mould, 187 N.Y.S. 355, 
195 App.Div. 822, affirming In re 
Mould’s Estate, 185 N.Y.S. 250, 113 
Misc. 602. 

Pa.—In re Bailey's Estate, 119 A. 
907, 276 Pa. 147, followed in In re 
Bailey’s Estate, 119 A. 910, 276 Pa. 
154—Woodring v. Woodring, 37 
Pa.Dist. & Co. 272. See In re 
Moore’s Estate, 57 Montg.Co. 380. 
24 C.J. p 556 note 36, p 555 note 35 
[e] (2), [f]. 

Sale for benefit of beneficiaries 
Where a decree ascertained cer¬ 
tain debts against an estate, and de¬ 
creed that the land shall be sold for 
their payment, and for the benefit of 
children devisees of decedent as his 
will directed, and no error is as¬ 
signed for the allowance of debts, or 
declaration of the rights of the chil¬ 
dren claiming under the will, the 
fact that all the debts have been 
paid by some of the children does 
not affect the rights of the devisees 
to have the land sold for their bene¬ 
fit.—McSwegin v. Howard, 66 S.E. 
694, 66 W.Va. 570. 

Want of sufficient power 

(1) Where the testator failed to 
give sufficient power to the execu¬ 
tor to make a sale and to execute 
and deliver a deed, a sale made by 
an administrator de bonis non with 


will annexed, under order of the or¬ 
phans' court made on the applica¬ 
tion of such administrator, was a 
judicial sale notwithstanding the 
will directed the sale of real prop¬ 
erty after the death of a person to 
whom a life estate was given by 
the will.—City of New Castle v. 
Whaley's Heirs, 157 A. 503, 102 Pa. 
Super. 492. 

(2) Where will provided that tes¬ 
tator’s property should be kept in¬ 
tact, if possible and advisable in 
executors' opinion, and should be 
operated under supervision of execu¬ 
tors, and provided for division there¬ 
of when testator’s grandchildren at¬ 
tained age of twenty five years, 
executors could not make a sale of 
the property in their discretion ex¬ 
cept on an order of the proper court 
in proceeding for that purpose 
wherein all the beneficiaries under 
the will were given an opportunity 
to be heard.—Hedrick v. Hedrick, 
200 S.E. 406, 204 N.C. 692. 

Advisability of obtaining license 

In a case in which the duty to sell 
the real property was imposed on 
the executor by the will, it was said 
that “it seems advisable, in view of 
the statutory provision on the sub¬ 
ject, in this state, that the plaintiffs 
[executors] should procure a license 
for making the sale of the land sit¬ 
uated here.”—Harris v. Ingalls, 68 
A. 34, 37, 74 N.H. 339, 344. 

Seeking advice and instruction of 
court 

(1) Notwithstanding a surviving 
executor had power, under the will, 
to make a sale of property, he had 
the right to go into a court of equi¬ 
ty for advice and instruction as to 
a sale and, having taken that course 
in good faith, he was protected, in 
making the sale, by the order of 
court directing the sale.—Shepherd 
v. Darling, 91 S.E. 737 r 739, 120 Va. 
586. 

(2) In view of Comp.StSupp.1930 
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§ 72-45, where estate was encumber¬ 
ed with realty which was unprofitable 
and burdensome, and will conferred 
unrestricted power of sale, execu¬ 
tors and trustees were instructed by 
the court of chancery to endeavor to 
sell such realty as could be sold, at 
the present available prices.—Byrne 
v. Byrne, 195 A. 848, 123 N.J.Eq. 6, 
affirmed 1 A.2d 464, 124 N.J.Eq. 273. 

In Maryland, under Code art 93 § 
287, section 284 of such article, re¬ 
quiring an order of the orphans' 
court before a sale by an executor, 
should not be construed to apply to 
any cases where an executor is au¬ 
thorized by will to make a sale 
without application to such court.— 
Weinstein v. Boyd, 110 A. 506, 136 
Md. 227—24 C.J. p 555 note 35 [b]. 

41. N.C.—Shaw v. McBride, 56 N. 

C. 173. 

42. Cal.—In re Heydenfeldt, 59 P. 

839, 127 Cal. 456. 

43. Ill.—Johnson v. Buck, 77 N.E. 

163, 220 Ill. 226. 

44. Ky.—Vittitow v. Keene, 95 S.W. 

2d 1083, 265 Ky. 66. 

24 C.J. p 557 note 41. 

Provision, in will forbidding sale 
of property could not prevent sale 
of realty to pay debts of estate.— 
Vittitow v. Keene, 95 S.W.2d 1083, 
265 Ky. 66. 

45. In Texas the rule stated in the 
text was announced in view of stat¬ 
utory provisions, but it was held 
that a will which at the beginning 
directed the executor to pay debts 
did not prohibit sale by the executor, 
under order of court, of the testator's 
land for that purpose, even though 
subsequent clauses directed the ex¬ 
ecutor not to sell it.—-Hughes v. 
Mulanax, Tex.Civ.App., 157 S.W. 217, 
decided in conformity to answers to 
certified questions 163 S.W. 299, 105 
Tex. 576. 
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tion, refuse to direct a sale in contravention of 
the provisions of a will. 46 

Direction for gradual settlement of firm business. 
Where a deceased partner’s will provided that the 
business of the firm should be settled gradually, so 
as to not injure the estate or prejudice the sur¬ 
viving partner, a delay of five years in the settle¬ 
ment of the firm affairs by the surviving partner 
did not justify an order directing the deceased’s 
executors to sell the deceased’s interest in the firm, 
there being no evidence that the decedent’s execu¬ 
tors or legatees were dissatisfied with the manage¬ 
ment of the estate. 47 

§ 546. Who May Apply for Sale 

a. In general 

b. Executor or administrator 

c. Creditors 

a. In General 

When authorized by statute, persons interested in a 
decedent's estate, other than the representative or credi¬ 
tors, may apply for an order for the sale of property of 
the estate. 

An application to the court for the sale of prop¬ 
erty of a decedent’s estate should be made by the 
person or persons designated by statute, 48 and an 
order of sale is void if made on the application of 
one who is not authorized to make application. 49 

Under some statutes, any person interested in 
the estate may apply for an order of sale in case 
the executor or administrator fails to make ap¬ 
plication therefor; 50 accordingly, it has been held 


that in a proper case application may be made by 
the heirs, 51 the legatees, 52 or the widow. 53 In the 
absence of statutory authorization, however, a pro¬ 
ceeding to sell real property for the payment of 
debts may not be maintained by an heir 54 or by 
the purchaser of the interest of an heir, 55 and 
the right of the widow is not unlimited. 56 

It has been held that a suit to sell realty for the 
purpose of paying debts and saving the personalty 
from the demands of creditors for the benefit of the 
estate can be instituted only by one who as heir, 
devisee, or purchaser has an interest in the real 
estate proposed to be sold, and also an interest in 
the personal estate which it is proposed to save by 
the sale. 67 

Attorney. Where a will provided that a certain 
attorney should be retained in the settlement of 
the estate, he was not entitled to prepare and file a 
petition for sale of decedent’s realty and to have 
it signed by the executor against the latter’s wish¬ 
es. 58 

Guardian of minor. While the guardian of a 
minor may duly apply for a license to sell land in 
a suitable case, this standing is not so readily ac¬ 
corded to a mere guardian ad litem. 59 

b. Executor or Administrator 

The executor or administrator usually is authorized 
to apply for an order or license to sell real property of a 
decedent's estate. 

While in some jurisdictions an executor or ad¬ 
ministrator may not prosecute a suit to subject the 


46. S.C.—Drayton v. Rose, 7 Rich. 
Eq. 328, 64 Am.D. 731. 

47. Utah.—In re Auerbach, 65 P. 
488, 23 Utah 529. 

48. Mo.—Linville v. Ripley, 146 S. 
W.2d 581. 

Person appointed to bring* suit 
against administratrix 
A person, appointed by probate 
court to bring suit to have a deed, 
executed by decedent prior to death 
and purporting Jlo convey realty to 
decedent’s wife, who subsequently 
became administratrix of decedent's 
estate, set aside as being in fraud 
of creditors, had no authority to* 
sell such real estate after deed had 
been set aside in equity, notwith¬ 
standing order of court authorizing 
sale by such person.—Jackson v. 
Jones, 300 N.W. 668, 231 Iowa 106. 

49. Mo.—Linville v. Ripley, 146 S.W. 
2d 581. 

50. Mo.—Stark v. Kirchgraber, 85 S. 
W. 868, 186 Mo. 633, 105 Am.S.R. 
629. 


Wash.—Prefontaine v. McMicken, 47 
P. 231, 16 Wash. 16. 

24 C.J. p 560 note 62. 

51. U.S.—Shriver v. Lynn, Md., 2 
How. 43, 11 L.Ed. 172. 

24 C-J. p 560 note 63. 

52. N.Y.—McKenzie v. L’Amoureux, 
11 Barb. 516. 

Pa.—Cassady’s Estate, 13 Phila. 383. 

Right confined to legatee 

Court can decree sale of land to 
satisfy legacy charged on it only 
at suit of legatee.—Marshall v. West, 
160 A. 637, 18 DeLCh. 341—24 C.J. 
p 560 note 64 [a], 

Legatee or his assignee 

Ga.—Sanders v. Hepp, 8 S.E.2d 87, 
190 Ga. 18. 

In Virginia 

Real estate may be subjected in in- 
vitum in equity, after the personalty 
has been exhausted, at the suit of 
legatees.—Broaddus v. Broaddus, 130 
S.E. 794, 144 Va. 727. 


804, 210 Ky. 343—Oster’s Ex’r v. 
Ohlman, 219 S.W. 187, 187 Ky. 341. 
24 C.J. p 560 note 65. 

54. Ala.—Kirkbride v. Kelly, 52 So. 
660, 167 Ala. 570. 

24 C.J. p 558 note 44 [a]. 

Infant heir 

An administrator as next friend of 
his infant ward, who was an heir, 
could not prosecute a suit chiefly 
against himself, both as administra¬ 
tor and as guardian, for the sale of 
lands of the estate.—Swope v. Swope, 
55 So. 418, 173 Ala. 157, Ann.Cas. 
1914A 937. 

55. Mo.—Stark v. Kirchgraber, 85 S. 
W. 868, 186 Mo. 633, 105 Am.S.R. 
629. 

56. W.Va,—Hull v. Hull, 26 W.Va. 1. 
24 C.J. p 560 note 65. 

57. Md.—Waring v. Waring, 2 Bland 
673. 

58. Md.—Lochary v. Corrigan, 103 A. 
1006, 132 Md. 371. 

59. Tenn.—Darby v. Anglin, 4 Hayw. 
244. 


53. Ky.—Alien v. Poth, 275 S.W. 

486 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 546 


real property of decedent to the payment of debts 
and charges against it, notwithstanding real estate 
is by statute made an asset for the payment of 
debts and charges, 60 the executor or administrator 
usually has the right to apply for an order or li¬ 
cense for the sale of the real property of his dece¬ 
dent, 61 and in a proper case, such as a deficiency 
of personalty, it is his duty to make such applica¬ 
tion. 62 The executor or administrator is the only 
person who can apply, under some statutes, for a 
sale for the payment of debts, 63 and in such case 
the court has no power to order a sale, except on 
his application. 64 On the other hand, it has been 
held, in view of statutory provisions, that the rep¬ 
resentative may not apply for a sale for the purpose 
of distribution among the heirs, 65 at least where 
title to the land involved has actually vested in the 
heirs, 66 or may not apply for a sale of land charged 
with the payment of legacies. 67 

A person assuming to act as administrator under 


a void appointment may not apply for an order of 
sale, 58 and persons whose resignations as adminis¬ 
trators have duly been accepted are not proper ap¬ 
plicants. 69 

It has been held that an administrator or his 
successor in office may not proceed for the sale of 
real property for the payment of debts where he 
joined with heirs in a prior petition to sell the 
land for partition and admitted that he had per- 
_ sonal assets sufficient to pay the debts. 70 

c. Creditors 

Creditors usually may apply for an order for the sale 
of real property of a decedent's estate for the payment 
of debts. 

Creditors usually have the right to apply for an 
order directing the sale of decedent’s realty for 
the payment of debts, 71 especially when the repre¬ 
sentative neglects or refuses to do so. 72 It has been 
held, however, that a creditor has this right only 


60. Va.—Broaddus v. Broaddus, 130 
S.E. 794, 144 Va. 727—Catroux v. 
Bostle, 96 S.E. 845, 123 Va. 355— 
Peirce v. Graham, 7 S.E. 189, 85 
Va. 227. 

61. N.C.—Creech v. Wilder, 193 S. 

E. 281, 212 N.C. 162—Parker v. 

Porter, 179 S.E. 28, 208 N.C. 31. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

24 C.J. p 557 note 43. 

62. Ala.—Moebes v. Kay, 2 So.2d 754, 
241 Ala. 294. 

N.C.—Creech v. Wilder, 193 S.E. 281, 
212 N.C. 162—Parker v. Porter, 179 
S.E. 28, 208 N.C. 31. 

24 C.J. p 557 note 43. 

63. Ala.—Ex parte Stephens, 170 So. 
771, 233 Ala. 167. 

24 C.J. p 558 note 44. 

64. U.S.—Pratt v. McCullough, C.C. 
Ohio, 19 F.Cas.No.11,113, 1 McLean 
69. * 

Ala.—Bolen v. Hoven, 39 So. 379, 143 
Ala. 652. 

65. La.—Huckaby v. Huckaby, 63 
So. 755, 134 La. 107. 

24 C.J. p 558 note 46. 

66. Ala.—McCain v. McCain, 12 Ala. 
510. 

67. Pa.—Littleton’s Appeal, 93 Pa. 
177—Field's Appeal, 36 Pa. 11— 
Dunn's Estate, 8 Pa.Dist. 289. 

Executor’s want of interest 

Executor was not interested in 
question whether testator’s real es¬ 
tate was chargeable with sum suffi¬ 
cient to supply inadequacy of person¬ 
al estate to meet legacy, and need 
•not, and may not, proceed for the 
sale of the land to pay legacies.— 
Marshall v. West, 160 A. 637, 18 Bel. 
Ch. 341. 


66. Wis.—Sitzman v. Pacquette, 13 
Wis. 291. 

24 C.J. p 557 note 43 [d]. 

69. Effect of appeal from order ap¬ 
pointing new administrator 
Where administrators’ resignations 
were accepted by county court and 
judgment appointing new adminis¬ 
trator was appealed from by third 
party only, county court was without 
jurisdiction to order sale of part of 
estate on application of the persons 
who had resigned as administrators, 
notwithstanding pendency of appeal 
from judgment appointing new ad¬ 
ministrator, where appeal raised no 
question regarding administrators’ 
resignations.—Slay v. Davidson, Tex. 
Civ.App., 88 S.W.2d 653, error refused. 

TO. Tenn.—Livingston v. Noe, 1 Lea 
55. 

71. Ky.—Oster’s Ex’r v. Ohlman, 219 
S.W. 187, 187 Ky. 341. 

Neb.—In re McLean's Estate, 285 N. 
W. 915, 916, 136 Neb. 353, quoting 

Corpus Juris. 

N.Y.—In re Davies’ Estate, 151 N.E. 
205, 242 N.Y. 196, affirming 212 N. 
Y.S. 796, 215 App.Div. 750, which 
affirmed 209 N.Y.S. 296, 124 Misc. 
541—In re Baker’s Estate, 298 N.Y. 
S. 261, 164 Misc. 92—In re Cunniff’s 
Estate, 282 N.Y.S. 675, 156 Misc. 
596, reversed on other grounds 286 
N.Y.S. 870, 246 App.Div. 352, re¬ 
versed on other grounds 4 N.E. 
2d 946, 272 N.Y. 89. 

Pa.—In re Smith's Estate, 37 Pa.Dist. 
& Co. 506. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

24 C.J. P 558 note 56. 

Rands reconveyed to administrators 
after establishment of claimant’s 
rights 

Where, in suit in trespass to try 
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title by purchaser at administrators’" 
sale against the administrators, ti¬ 
tle had been adjudged to be in pur¬ 
chaser subject to debt and lien of 
claimant, and where the purchaser 
thereafter reconveyed the land to ad¬ 
ministrators, judgment, on petition 
of claimant, against administrators, 
decreeing that lands be sold to sat¬ 
isfy claimant’s debt and denying ad¬ 
ministrators’ claimed priority to pro¬ 
ceed for payment of administrative 
expenses was proper.—Anderson v. 
Schmoker, Tex.Civ.App., 114 S.W.2d 
292, error dismissed. 

Persons not entitled to proceed as 
creditors 

Pa.—Markley’s Estate, 20 Phila. 175. 
24 C.J. p 558 note 56 [fl, [g], [i], [JL 

m. 

In Virginia 

(1) Under statute a creditor may 
maintain a suit in equity, after per¬ 
sonal property has been exhausted, 
against an heir or devisee to sub¬ 
ject real property which has de¬ 
scended or has been devised to pay¬ 
ment of the debt.—Broaddus v. 
Broaddus, 130 S.E. 794, 144 Va. 727— 
Catron v. Bostic, 96 S.E. 845, 123 Va. 
355—Peirce v. Graham, 7 S.E. 189, 
85 Va. 227. 

(2) Liability of heirs for debts of 
ancestor see Descent and Distribu¬ 
tion §§ 116-138. 

(3) The widow of decedent who 
has a dower interest in his proper¬ 
ty may maintain a suit, as a credi¬ 
tor, for a sale of real property of 
the estate to pay debts.—Morrison 
v. Morrison, 14 S.E.2d 322, 177 Va. 
417. 

72. Neb.—In re McLean’s Estate, 285 
N.W. 915, 916, 136 Neb. 353* quot¬ 
ing Corpus Juris. 

24 C.J. p 558 note 56. ' 
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after his debt has been acknowledged, 73 or his claim 
has been allowed by the personal representative and 
approved by the probate court 74 or has been reg¬ 
istered after being probated and allowed. 73 The 
mere fact that an appeal has been taken from the 
allowance of the claim does not prevent a proceed¬ 
ing by the creditor. 76 

Judgment or mortgage creditor . It has been held 
that a judgment creditor whose judgment is a sub¬ 
sisting lien on real property of decedent may not 
proceed in the surrogate's court for the sale of 
real property to satisfy the judgment, 77 and that 
a judgment creditor is not entitled to proceed in 
equity for the sale of personal property of dece¬ 
dent's estate, since he has an adequate and complete 
remedy at law by levy. 78 

Under some statutes a mortgage creditor is en¬ 
titled to proceed in the probate court for the sale 
of the real property of the succession which is 
subject to the mortgage lien. 79 A creditor who, 
after the death of decedent loses the security of 
his mortgage on real property of decedent by rea¬ 
son of the foreclosure of a prior mortgage, is en¬ 
titled to proceed for the sale of real property un¬ 
der a statute giving such right to creditors other 
than by mortgage which is a lien on decedent's 
real property. 80 


A demand on the representative has been held 
not a prerequisite to the exercise by a creditor of 
his rights in the premises. 81 

Preference . The petitioning creditor usually ob¬ 
tains no preference over other creditors whose 
claims are of equal dignity. 82 

Creditors may lose their rights in this respect by 
a lack of diligence in enforcing them or by waiv¬ 
ing them and trying to secure payment in other 
ways. 83 

§ 547. - Compelling Application 

Under some statutes creditors may compel the repre¬ 
sentative to apply for an order to sell real property of a 
decedent’s estate for the payment of debts where he has 
improperly failed to make application. 

If the representative fails to apply without un¬ 
due delay for authority to convert the real estate 
into assets to pay debts, under some statutes, he 
may be compelled to discharge this duty at the in¬ 
stance of a creditor, 84 and it has been held that the 
representative can neither defend against a pro¬ 
ceeding to compel him to make application for the 
sale of realty, 85 nor appeal from the order there¬ 
in. 86 

It has been held that the representative cannot 


Compelling application by represen¬ 
tative see infra § 547. 

Proceeding in equity 

Where there is insufficient person¬ 
alty for payment of debts and the 
administrator arbitrarily fails to 
comply with his duty to proceed for 
the sale of the real property on rea¬ 
sonable demand, or after reasonable 
length of time, creditor may go into 
equity and force a sale of realty, on 
allegation and proof of such facts.— 
Moebes v. Kay, 2 So.2d 754, 241 Ala. 
294. 

73. La.—Winn’s Succession, 30 La. 
Ann. 702. 

74. Tex.—Danzey v. Swimney, 7 Tex. 
617. 

24 C.J. p 553 note 58 [a]. 

75. Miss.—Cheairs v. Cheairs, 33 So. 
414, 81 Misc. 662, 60 L.R.A. 549. 

Conditions complied with 
Creditor whose claim was proper¬ 
ly probated and registered was en¬ 
titled, under Hemingway’s Code § 
1737, to file bill for sale of lands to 
pay debts, where there was no per¬ 
sonal property within the state ap¬ 
plicable to payment of debts.—Hal¬ 
liburton v. Crichton, 111 So. 743, 147 
Miss. 621. 

76. Wis.—Richter v. Leiby, 75 N.W. 
82, 99 Wis. 512. 

24 C.J. p 559 note 58 [b]. 

77* In Hew Yorx the view stated in 


the text was expressed in an early 
case and was based on the construc¬ 
tion of the statute then operative, 2 
Rev.St. 105, which provided that the 
sale and conveyance shall be subject 
to all charges by judgment, mort¬ 
gage, or otherwise.—Butler v. Em¬ 
mett, 8 Paige 12. 

78. Ala.—Howell v. Randle, 54 So. 
563, 171 Ala. 451. 

24 C.J. p 558 note 56 [h] (2). 

79. La.—Ogden's Succession, 10 Rob. 
457. 

24 C.J. p 558 note 56 [e]. 

80. N.Y.—Matter of Ries, 169 N.Y.S. 
426, 182 App.Div. 296. 

81. Cal.—Roach’s Estate, 72 P. 393, 
139 Cal. 17. 

82. N.C.—Sinclair v. McBryde, 88 N. 
a 438. 

83. Miss.—Phelps v. Harris, 61 Miss. 
705. 

24 C.J. p 559 note 61. 

84. N.Y.—In re Cunniff’s Estate, 4 N. 
E.2d 946, 272 N.Y. 89, reversing 
286 N.Y.S. 870, 246 App.Div. 352, 
reversing 282 N.Y.S. 675, 156 Misc. 
596. 

Pa.—In re Smith’s Estate, 37 Pa.Dist. 
& Co. 506. 

24 C.J. p 558 note 49. 

Effect of pending action by creditor 
Where a creditor of decedent’s es¬ 
tate institutes an action against dece¬ 


dent’s personal representatives and 
causes it to be indexed in order to 
protect his lien under the Fiduciaries 
Act § 15 (a), 20 Pub.St. § 92, the sub¬ 
sequent allowance of his claim in 
the orphans’ court is regarded as 
the equivalent of prosecuting the suit 
to judgment, and the pendency of the 
suit is therefore no barrier to his 
right to enforce sale of decedent’s 
real estate for the payment of debts, 
if his claim has been duly allowed. 
—In re Smith’s Estate, supra. 
Jurisdiction 

(1) County court was not without 
jurisdiction to require an administra¬ 
tor to apply to the district court for a 
license to sell realty, since, although 
a probate court has no direct control 
over realty, it has jurisdiction over 
administrators and claims filed 
against an estate.—In re McLean’s 
Estate, 285 N.W. 915, 136 Neb. 353. 

(2) A creditor of an estate in the 
process of probate, desiring to force 
a sale of the assets, whether real 
estate or personalty, should apply to 
the probate court to have it direct the 
executor or administrator to take the 
necessary steps to bring about such 
sale.—Barka v. Hopewell, 219 P. 799, 
29 N.M. 166. 

85. Ill.—Lane v. Thorn, 103 I11.APP. 

215. 

86. Ill.—McCollIster v. Greene Coun- 
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be compelled to proceed to sell property fraudulent¬ 
ly conveyed by decedent. 87 Where the evidence 
fails to establish any debts of the estate, a proceed¬ 
ing to compel the representative to sell realty should 
be dismissed. 88 The court may refuse to compel 
the personal representative to proceed for the sale 
of real property to pay a debt secured by mortgage 
on the property, on the application of the mort¬ 
gagee, where the sale would be prejudicial to the 
estate and to other creditors. 89 Likewise the ap¬ 
plication of a person whose status as a creditor is 
extremely doubtful may be denied. 90 

Jurisdiction to compel corepresentative to join in 
application. A court of equity has no jurisdiction 
to compel a corepresentative to join in a petition 
to the probate court for leave to sell real estate; 
the petitioner, if aggrieved, must seek his remedy 
in the probate court. 91 

§ 548. Property or Interests Subject to Sale 

a. In general 

b. Interest of decedent as coowner 

c. Inchoate or equitable titles or interests 

d. Leased property and leasehold estates 

e. Real property conveyed by heir or 

devisee 

f. Encumbered property 

g. Real property subject to interest of 

surviving spouse 

h. Marshaling and order in which prop¬ 

erty sold 


a. In General 

As a general rule any property which constitutes an 
asset of a decedent's estate is subject to sale under or¬ 
der of court for payment of his debts. 

As a general rule under the statutes all real es¬ 
tate of decedent may be sold for the payment of 
his debts. 92 The fact that a minor has an interest 
in the real estate is not of itself sufficient to pre¬ 
vent a sale. 93 

The probate court may not authorize the sale of 
real property unless such property is an asset of 
decedent's estate, 94 and it has been held that land 
which decedent had contracted to sell, but which 
he had not conveyed, is not subject to sale for the 
payment of his debts. 95 The fact that a testator 
made a deed of land to another to take effect on 
the death of testator does not, however, prevent a 
sale of the land by testator's representative under 
order of court, where there was no delivery of the 
deed, actual or constructive, during the lifetime 
of testator. 96 It has been held that the right of 
the heir of a deceased mortgagor to possession of 
real property for the period of redemption, with 
the right of redemption from a foreclosure sale 
made after the death of the mortgagor, is not sub¬ 
ject to sale under order of the probate court to 
pay debts of the mortgagor and costs of adminis¬ 
tration. 97 

Under some circumstances the sale of personal 
property may be directed, notwithstanding it has 


ty Nat. Bank, 49 N.E. 734, 171 Ill. 
608. 

24 C.J. p 558 note 51. 

Interlocutory order 

An order directing: an administrator 
to apply for an order of court to sell 
decedent's realty to pay debts is in¬ 
terlocutory, and an appeal to supreme 
court will be quashed.—In re Maslow- 
ski’s Estate, 104 A. 675, 261 Pa, 484. 

87. Ind.—Bottorff v. Covert, 90 Ind. 
508. 

N.C.—Harrington v. Hatton, 39 S.E. 
780, 129 N.C. 146. 

88. Md.—Worthington v. Worthing¬ 
ton, 76 A. 1 46, 112 Md. 135. 

89. Kan.—In re Hartley’s Estate, 80 
P.2d 1, 148 Kan. 82, 116 A.L.R. 
906. 

90. Vendor 

An application to compel the ad¬ 
ministrator to apply for an order to 
sell the property, of, the estate may 
be denied where the applicant’s claim 
was for the balance due to him as 
vendor of real property, under a con-r 
tract containing a forfeiture clause, 
and a ■ default Pn the £art of de¬ 
ceased purchaser had occurred.—Suc¬ 


cession of Premeaux, 135 So. 680, 17 
La.App. 360. 

91. Mass.—Southwick v. Morrell, 121 
Mass. 520. 

9S. Ill.—Kamerer v. Kamerer, 117 N. 

E. 1027, 281 Ill. 587. 

24 C.J. p 560 note 70. 

Property which may be sold under 
testamentary power see supra § 
281. 

property subject to life estate 

That life tenant’s interest was fixed 
at twenty-three years' expectancy, 
whereas she died three years after 
administration, did not affect sur¬ 
rogate’s court’s jurisdiction to order 
sale ,of realty.—Johnston v. John¬ 
ston, 227 N.Y.S. 526, 131 Misc. 323. 
Decedent as devisee of life estate 
with power of disposition 
Life estate, with absolute power of 
disposition for life tenant's benefit, 
being changed into absolute fee by 
Real Property L. § 149, creditors may 
compel sale of property after life 
tenant’s death to pay debts.—In re 
Davies’ Estate, 151 N.E. 205, ?42 N. 
Y. 196, affirming 212 N.Y.S. 796, 215 
App.-Divi' 750, which affirmed 209 N. 
Y.S. 296, 124 Misc. 541. 


93. Ky.—Connell v. Harper, 259 S. 

W. 1017, 202 Ky. 406—Gray v. 

Gray, 226 N.W. 358, 190 Ky. 75. 

24 C.J. p 560 note 70 [b]. 

94. Okl.—Sandlin v. Barker, 218 P. 
519, 95 Okl. 113. 

24 C.J. p 564 notes 3, 4. 

Sale of property not owned by de¬ 
cedent at time of death see infra 
§ 550. 

Beal property acquired by widow by 
survivorship 

Real property, which was held in 
the name of husband and wife and 
which was acquired by the wife by 
reason of her survival of her hus¬ 
band, was not subject to sale for 
payment of his debts, and her rights 
were not defeated by the fact that 
she assented to, or did not protest 
against, such a sale, where' she did 
not know that title was in her. — 
Paul v. Squiob, 12 Pa. 296. 

95. N.J.—Stockfleth v. Britten, 146 

A. 583, 105 N.J.Eq. 3. ; 

96. Ge-—Hill v. Hill,' 101 S’E. 121, 

' 149 Ga. 509. . , 

97. Kan.—In re Wood’s Estate, 235 
P. 864, 118 Kan., 548. 
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been bequeathed, 98 and property specifically given 
by the testator may be ordered sold to pay expens¬ 
es, debts, and the intestate share of a surviving 
spouse, if on reasonable notice the donees fail to 
contribute pro rata the amounts necessary to meet 
such expenses and claims. 99 The view has been 
taken, however, that the authority conferred on 
the court to direct the sale of personal property does 
not include the right to direct a sale of personal 
property bequeathed, for the sole purpose of dis¬ 
tribution, unless a sale is necessary for the pres¬ 
ervation of the property. 1 Under some statutes 
personal property, which otherwise may be claimed 
as exempt property by the widow or minor children 
of decedent, is subject to sale by order of court for 
the payment of expenses of administration. 2 

Prior partition or proceedings for pariition. A 
proceeding for the sale of real property for the 
payment of debts has been held proper, although 
decedent’s real property had previously been sold 
in partition proceedings brought by heirs or other 
interested persons, the proceeds of the partition 
sale standing in place of the land. 3 It has been 
held, however, that the probate court may not or¬ 
der the sale of real property for the payment of 
debts‘after a partition among heirs and the reten¬ 
tion of assets for the payment of debts, pursuant 
to statute, 4 notwithstanding the fund so retained 
for the payment of debts has been lost through 
the default of the personal representative, 5 but 
merely making an order for partition, under the 
statute, does not preclude a subsequent order to sell 
for the payment of debts, where the partition has 
not actually been made. 6 


Bond . A bond held by decedent at his death, 
although not yet due, is liable to be sold under a 
decree in equity to raise funds for the payment 
of his debts, 7 but it has been held that the probate 
court may not authorize the assignment of a bond 
of indemnity taken by decedent. 8 

Crops and products of realty. It has been held 
that a crop on decedent’s estate may be decreed to 
be sold in such manner as may seem reasonable 
and the interest of the estate may require, 9 but 
that oil produced from wells sunk in real estate 
of decedent cannot be sold for the payment of 
debts, but the proper remedy is a sale of the land 
itself. 10 

Fixtures. The orphans’ court has no power to 
decree a separation of fixtures from the realty and 
a sale of the fixtures as personalty. 11 

Franchises. The right to the use of a franchise 
is the property of the grantee, and it may be sold 
for the payment of his debts where the use contin¬ 
ues for the public good as originally designed by 
the grant. 12 

Land held by decedent in trust. The court should 
not order a sale of property held by decedent mere¬ 
ly in trust and not in his own right. 13 

Property condemned. It has been held that real 
property of the estate which is taken by condemna¬ 
tion proceedings under the power of eminent do¬ 
main, after the death of decedent, is not subject 
to sale under order of court for the payment of 
decedent’s debts. 14 

Reversions or remainders. An estate in rever- 


98. Conn.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

rending 1 contest of will 

In view of the fact that an auto¬ 
mobile was deteriorating- in value, the 
court authorized a sale in a case in 
which, if the will which was being 
contested should be determined to be 
valid, the automobile would pass 
as a specific gift to a named legatee, 
where the legatee and other interest¬ 
ed parties consented to the sale.— 
In re Miller’s Estate, 4 N.Y.S.2d 671, 
167 Misc. 721. 

99. N.Y.—In re Wishart's Estate, 267 
N.Y.S. 391, 149 Misc. 343. 

1. Miss.—Joslin v. Caughlin, 26 
Miss. 134. 

2. Utah.—In re Petersen's Estate, 
256 P. 409, 69 Utah 484. 

2. N.Y.—Matter of Murphy's Estate, 
188 N.Y.S. 1, 197 App.Div. 139— 
Lichtenberg v. Lichtenberg, 141 N. 
Y.S. 356, 156 App.Div. 532—In re 
<Cunnif£’s Estate, 282 N.Y.S. 675, 
156 Misc. 596, reversed on other 


grounds 286 N.Y.S. 870, 246 jvpp. 
Div. 352, reversed on other grounds 
4 N.E.2d 946, 272 N.Y. 89—Griswold 
v. McDonald. 143 N.Y.S. 341, 81 
Misc. 376—Matter of Dusenbury’s 
Estate, 70 N.Y.S. 725, 34 Misc. 666. 
rtmd treated as realty subject to 
lieu 

The proceeds of the prior parti¬ 
tion sale, deposited in court, have 
been regarded as realty, and the 
view has been expressed that, in 
the proceeding in the surrogate’s 
court for a sale to pay debts, the 
debts are a lien on the proceeds so 
deposited.—In re Cun-nifC's Estate, 
282 N.Y.S. 675, 156 Misc. 596, re¬ 
versed on other grounds 286 N.Y.S. 
870, 246 App.Div. 352, reversed on 
other grounds 4 N.E.2d 946, 272 N.Y. 
89. 

4. Tex.—Lee v. Henderson, 12 S.W. 

981, 75 Tex. 190—Henderson v. 

Lindley, 12 S.W. 979, 75 Tex. 185. 

5. Tex.—Henderson v. Lindley, su¬ 
pra. 
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r 6. Tex.—Lee v. Henderson, 12 S.W. 

981, 75 Tex. 190. 

24 C.J. p 546 note 69 [h]. 

7. Del.—Grose v. McMullen, 2 Del. 
Ch. 227. 

8. Cal.—McDermott v. Mitchell, 53 
Cal. 616. 

24 C.J. p 561 note 74 [a]. 

9. Ala.—Horn v. Grayson, 7 Port. 
270. 

10. Pa.—Johnson’s Estate, 30 Pittsb. 
Leg.J.,N.S., 365. 

11. Pa.—Walter’s Estate, 10 Kulp 

221 . 

12. Fla.—Leonard y. Baylen St. 
Wharf Co., 52 So. 718, 59 Fla. 547, 
31 L.R.A. r N.S., 636. 

13. U.S.—Robison v. Codman, C.C. 
Me., 20 F.Cas.No.11,970, 1 Sumn. 
121 . 

24 C.J. p 565 note 7. 

14. R.I.—In re Southern New Eng¬ 
land R. Co., 98 A. 99; 39 ILL 468. 
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sion or remainder may be decreed to be sold for 
the payment of debts. 15 

Vendor’s liens. A vendor’s lien is not an asset 
which is the subject of sale to pay debts. 16 

b. Interest of Decedent as Coowner 

The interest of a decedent as coowner of property 
usually is subject to sale under order of court where the 
decedent’s interest survives his death. 

Where decedent and others were cotenants of 
property, and decedent’s interest survives his death, 
usually such interest may be sold in the course of 
administration of his estate. 17 No more than dece¬ 
dent’s interest can pass by a sale of property of 
which he was a coowner, 18 and, if the property is 
divisible, it should be partitioned and the sale made 
of the portion set off to decedent’s estate. 19 How¬ 
ever, a statute authorizing the sale, on the applica¬ 
tion of decedent’s representative, of an entire par¬ 
cel of real property in which decedent owned an 
undivided fractional interest has been upheld. 20 

In the case of certain property which is the sub¬ 
ject matter of a joint adventure, it may be proper 
for the court on application of the executor for a 
deceased joint adventurer to direct the sale of such 
property. 21 

A sale of a participation interest of decedent’s 
estate in a mortgage may be ordered, notwithstand¬ 
ing another owned a participation interest in his 
own right, 22 but it has been held that in such case 
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the court cannot direct the sale of the whole mort¬ 
gage and thus compel the other person to sell his 
interest. 23 

Where the rule of survivorship deprives decedent 
of all interest at his death, nothing remains which 
can be sold as a part of his estate. 24 

Partnership property. The probate court usually 
may not grant an order permitting the representa¬ 
tive of a deceased member of a partnership to sell 
decedent’s interest in partnership property before 
the partnership affairs have been settled, 25 and this 
rule applies both to partnership realty 26 and to 
partnership personalty. 27 In any event, a sale of 
the partnership realty for the payment of a deceased 
partner’s debts passes only his interest therein, not¬ 
withstanding legal title was in him alone. 28 

c. Inchoate or Equitable Titles or Interests 

(1) In general 

(2) Interests in public lands 

(1) In General 

An inchoate or equitable title which passes to a de¬ 
cedent’s heirs or devisees usually is subject to sale under 
order of court. 

An inchoate or equitable title in decedent pass¬ 
ing to his heirs or devisees usually may be sold un¬ 
der a decree of the probate court. 29 Thus the 
court may order the sale of property which was 
held in trust for decedent, 30 or his interest as pur- 
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15. Ill.—Kamerer v. Kamerer, 117 
N.E. 1027, 281 Ill. 587. 

24 C.J. p 561 -note 75. 

16. Tex.—O’Connor v. Vineyard, 44 
S.W. 485, 9l Tex. 488. 

17. La.—Succession of Bauman, 119 
So. 54, 167 La. 293. 

24 C.J. p 561 note 76. 

Interest of minor 

One twenty-fourth interest in a 
lot inherited by a grandson from 
his grandfather was indivisible, and 
the whole interest of the infant, such 
one twenty-fourth interest, plus the 
interest he inherited from his de¬ 
ceased father, was properly directed 
to be sold in suit to subject the un¬ 
divided interest of the father in such 
lot to sale to pay debts of deceased 
father, wherein it was adjudged that 
the property was indivisible.—Gray 
v. Gray, 226 S.W. 358, 190 Ky. 75. 

18. Pa.—McCormick’s Appeal, 57 Pa. 
54, 98 Am.D. 191. 

Surviving* cotenant not interested in 
estate 

Under some statutes governing 
sales of realty in proceedings in 
surrogate's court, only the interest 
of the deceased cotenant may be 
sold where the surviving cotenant is 


not heir or next of kin of decedent 
or otherwise interested in the lat¬ 
ter’s estate.—Landgrebe v. Landgre- 
be. 242 N.Y.S. 558, 137 Misc. 11. 

19. Ky.—Greer v. Greer’s Adm’r, 12 
S.W. 152. 

20. Ohio.—Hatch v. Tipton, 2 N.E. 2d 
875, 131 Ohio St. 364. 

21. Greenhouse and nursery busi¬ 
ness 

On death of one party to arrange¬ 
ment whereby such deceased party 
furnished capital for greenhouse and 
nursery business and surviving par¬ 
ty was to plant shrubs and plants 
and to superintend their care and 
maintenance, equity court .properly 
ordered sale of the property on peti¬ 
tion of executors of deceased party 
and over objection of surviving par¬ 
ty, on ground that the arrangement 
was a “joint adventure” and not a 
"partnership," that the plants and 
shrubs were perishable, and that sale 
was in the best interests of all par¬ 
ties.—Pflngstl v. Solomon, 197 So. 
12, 240 Ala. 58. 

22. N.Y.—In re Grieco’s Estate, 15 
N.Y.S.2d 962, 172 Misc. 723. 

23. N.Y.—In re Grieco's Estate, su¬ 
pra.. 


24. Pa.—Walker’s Estate, 1 Del.Co. 
384. 

25. Mont.—Rinio v. Kester, 41 P.2d 
405, 99 Mont. 1. 

Effect of death of partner generally 
see the C.J.S. title Partnership §§ 
270-329, also 47 C.J. p 1040 note 
88-p 1104 note 70. 

26. Ala.—Roulston v. Washington, 
79 Ala. 529. 

Mont.—Rinio v. Kester, 41 P.2d 405* 
99 Mont. 1. 

27. Utah.—Auerbach’s Estate, 65 P- 
488, 23 Utah 529, 90 Am.S.R. 685. 

28. Pa.—McCormick’s Appeal, 57 Pa. 
54, 98 Am.D. 191. 

29. Ind.—Jarrell v. Brubaker, 49 N. 
E. 1050, 150 Ind. 260. 

24 C.J. p 561 notes 80-82. 

30. Pa.—Pyne v. Shoemaker, 29 Pa. 
Dist. & Co. 77, 31 Luz.Leg.Reg. 369. 

24 C.J. p 561 note 81. 

Conveyance by decedent in trust 
(1) Decedent’s interest in laz^d aft¬ 
er he joined with others in convey¬ 
ing such land in trust for the more 
convenient leasing of such land was 
subject to sale, pursuant to order 
of the orphans; court, for the.pay- 
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chaser in an executory contract of sale. 31 Some 
statutes have been construed, however, as to ex¬ 
clude an equitable interest under a contract of 
sale, 32 and the view has been taken that a sale for 
division among heirs may not be directed where the 
personal representative paid the balance of the 
purchase price under an executory contract, after 
the death of decedent and took a deed running to 
the heirs. 33 

Where there is at most a slight or merely an ap¬ 
parent equity, and no really valuable interest in 
decedent or his heirs, the court should refuse to 
order a sale. 34 

(2) Interests in Public Lands 
Where decedent’s interest in public lands was In¬ 
choate at the time of his death, his personal representa¬ 
tive usually may not sell, under order of court, the pat¬ 
ent or the lands which have been patented to the heirs. 

Where decedent had merely an inchoate title to, 
or interest in, public lands at the time of his death, 
the executor or administrator usually cannot sell 
under order of court the patent, or the lands which 
have been patented to the heirs, 35 although under 
some statutes, a sale by the personal representative 
is proper where the title or right was perfected 
after the death of decedent. 36 Where decedent's 
right to the land became complete before his death, 
although a patent had not actually been issued, his 
interest in the land, or the certificate evidencing it, 
may be sold for his debts. 37 

With regard to mining claims located by decedent 
under the mining laws of the United States, for 
which no patent had been applied for at the time 
of his death, it has been held that such claims are 


subject to sale under order of court by decedent’s 
representative. 38 

d. Leased Property and Leasehold Estates 

The fact that real property of a decedent has been 
leased does not prevent its sale under order of court 
subject to the lease, and a leasehold estate of the de¬ 
cedent may be sold to pay debts. 

The fact that realty of decedent is leased for a 
certain period does not preclude its sale under or¬ 
der of court, 39 although such sale must be subject 
to the lease. 40 

A leasehold estate of decedent may be sold to 
pay debts. 41 It has also been held that the court 
may, in settling an estate, direct a sale of a min¬ 
eral leasehold separate from a sale of the fee, if 
that course would be more advantageous to the 
estate. 42 

Under a statute providing that specific legacies 
should not be sold in any case unless it becomes 
necessary to pay debts, where a sale of a leasehold 
for twenty years specifically devised, by the ad¬ 
ministrator de bonis non, to pay debts, was void, 
he could not again sell it after the devisee had con¬ 
veyed her interest therein, unless it was thereafter 
needed to pay debts. 43 

e. Real Property Conveyed by Heir or Devisee 

Under some statutes, real property of a decedent's 
estate remains subject to sale for payment of debts of 
the decedent or claims against the estate, for a limited 
period, notwithstanding a sale or transfer of such prop¬ 
erty by the heir or devisee. 

It has been held that a bona fide sale and con¬ 
veyance of land belonging to decedent by the heir 


ment of debts of decedent.—Pyne v. 
Shoemaker, supra. 

(2) Other cases see 24 C.J. p 561 
note 81 [bJ. 

31. Ill.—Fitzgerrell v. Turner, 79 N. 
E. 76, 223 Ill. 322. 

Pa.—See In re Gantz' Estate, 33 
Berks Co.L.J. 49. 

24 C.J. P 561 notes 89, 82. 

Interests not subject, to sale 
Mo.—Blodgett v. Perry, 10 S.W. 891, 
97 Mo. 263, 10 Am.S.R. 307. 

24 C.J. p 561 note 82 [f] [g]. 

33. N.J.—Hendrickson v. Hendrick¬ 
son, 4 A. 665, 41 N.J.Eq. 375, aft 9 
A. 742, 42 N.J.Eq. 657. 

24 C.J. P 561 note 8*2 [h]. 

33. Ala.—Jones v. Woodstock Iron 
Co., 10 So. 635, 95 Ala. 551. 

34. Mass.—Caverly v. Eastman, 7 N. 
E. 33, 142 Mass. 4. 

24 C.J. p 562 note 83, p 561 note 82 
[ej: 

35. Idaho.—Council Impr. Co. v. 
Draper, 102 P. 7, 16 Idaho 541. 

24 C.Jv p 562 note 84. 


Descent under state law of inchoate 
right or interest in public lands see 
Descent and Distribution § 8. 

36. Tenn.—Moore v. Moore, ‘ 11 
Humphr. 512. 

24 C.J. p 562 note 85. 

37. Mich.—Louden v. Martindale, 67 
N.W. 133, 109 Mich. 235. 

Minn.—Doran v. Kennedy, 141 N.W. 
851, 122 Minn. 1, affirmed 35 S.Ct. 
615, 237 U.S. 362, 59 L.Ed. 996. 

24 C.J. p 562 note 86. 

Acquisition under homestead entry 
Where decedent had, prior to his 
death, done everything necessary to 
entitle him to a patent under a 
homestead entry, and, after his death 
a patent was issued in his name, the 
probate court had jurisdiction of a 
proceeding to sell the land, notwith¬ 
standing the provision of the federal 
statute that no lands acquired under 
the homestead act shall become liable 
for the satisfaction of debts contract¬ 
ed prior to the issuance of the pat¬ 
ent.—Doran v. Kennedy, supra. 
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38. TJ.S.—O’Connell v. Pinnacle Gold 
Mines Co., C.C.Wash., 131 F. 106. 
affirmed 140 F. 854, 72 C.C.A. 645, 

4 L.R.A..N.S., 919. 

39. Cal.—In re Brannan, 51 P. 320, 

5 Cal. Unrep.Cas. 882. 

24 C.J. p 562 note 87. 

40. Cal.—In re Brannan, supra. 
Effect of sale on interest of lessee 

see infra § 639. 

41. Mo.—Orchard v. Wright-Dalton- 
B ell-Anchor Store Co., 125 S.W. 
486, 225 Mo. 414, 20 Ann.Cas. 1072. 

Ziease not prohibiting sale 

Where lease did not prohibit sale 
of lease by lessee, administratrix of 
succession of lessee could sell lease 
to pay debts, pursuant to order of 
court.—Succession of Gravolet, 197 
So. 572, 195 La. 832. 

42. Ky.—Baker v. Royal Lead & 
Spar Co., 107 S.W. 704, 32 Ky.L. 
982. 

24 C.J. p 563 note 90. 

43. Mo.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., 1-25 S.W. 
486, 225 MP. 414, 20 Ann.CaA 1072.' 
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or devisee give the purchaser a title thereto superi¬ 
or to the rights of decedent’s creditors, whose sole 
remedy thereafter is an action against the heir or 
devisee for payment of the debt; 44 but, under some 
statutes, the land of decedent remains subject to a 
lien or a cloud on the title pending the full admin¬ 
istration of his estate or for a fixed period, and it 
remains during such time liable to be sold for the 
payment of decedent’s debts or such claims as the 
statute may have included notwithstanding any 
sale by the heir or devisee. 45 Under such statutes 
real property transferred by the heirs or the alienee 
of the heirs to a bona fide purchaser after the 
time limited is not subject to sale to pay debts of 
decedent. 46 

Sale for distribution . It has been held that the 
fact that certain of the distributees have assigned 
or conveyed their interest in the property of the 
estate does not preclude the grant of an order to 
sell real property for distribution where the ap¬ 
plication for the order is not opposed. 47 

f. Encumbered Property 

As a general rule property which is mortgaged or 
otherwise encumbered may be sold under order of court 
subject to the encumbrance, and, under some statutes, 
a sale may be made free of the lien of the encumbrance, 
with provision for payment of the encumbrance out of 
the proceeds. 

As a general rule the court has power to order a 


sale of property which is mortgaged or otherwise 
encumbered, subject to the encumbrance, 48 even 
though, in case of a mortgage, an action for fore¬ 
closure is pending, 49 unless the personal representa¬ 
tive is made a party to the foreclosure proceed¬ 
ing. 50 

Under some statutes a sale may be ordered free 
of the lien of such encumbrances, provision being 
made for their payment out of the proceeds, 51 
and the view has been taken that an administrator 
duly authorized to sell by order of court may, with 
the consent of the beneficiary of a deed of trust, 
sell the realty free from the encumbrance. 52 Un¬ 
der other statutes, however, where the property is 
mortgaged, all that should be sold is the fee subject 
to the mortgage. 53 

Under some statutes a sale for the payment of 
debts should be directed, notwithstanding the sale 
will not yield any amount in excess of the amount 
of the encumbrances, 54 but this rule does not pre¬ 
vail under other statutes. 55 

Removal of encumbrances before sale . Accord¬ 
ing to some cases the personal representative may 
not remove encumbrances preliminary to the sale 
of real property of decedent, 56 but it has also been 
held that a representative who has obtained a li¬ 
cense or order for the sale of real property may 
institute proceedings for the removal of encum¬ 
brances before making the sale. 57 


44. Ill.—Ryan v. Jones, 15 Ill. 1. 

24 C.J. p 563 note 99. 

Liability of heir for debts of ances¬ 
tor after conveyance see Descent 
and Distribution § 127. 

45. Del.—Beadenkopf v. Schwartz, 
159 A. 837, 5 W.W.Harr. 133. 

N.Y.—In re Rosenblatt's Estate, 3 N. 

Y.S.2d 619, 167 Misc. 258. 

N.C.—Johnson v. Barefoot, 182 S.E. 

471. 208 N.C. 796. 

24 C.J. p 5(73 note 1. 

Sights of purchaser from heir 

A purchaser of real estate of de¬ 
cedent from the heir is bound to 
know that until the estate is finally 
settled sale of the real estate may 
"become necessary to pay debts, and 
in the event of such a sale the pur¬ 
chaser's title fails wholly.—Globe 
Mercantile Co. v. Perkeypile, 125 N.E. 
29, 189 Ind. 31. 

Reconveyance of fractional interest 
to distributees 

A fractional interest in real prop¬ 
erty of decedent’s estate, reconveyed 
to the statutory distributees by their 
grantee immediately after they had 
conveyed, was subject to sale under 
order of court for the payment of 
debts.—In re Rosenblatt’s Estate, 3 
N.Y.S.2d 619, 167 Misc. 258. 

46. N.Y.-—Wise v. Wedlake, 216 N.Y. 
S. 699, 217 App.Div. 210. 


N.C.—Johnson v. Barefoot, 182 S.E. 

471, 208 N.C. 796. 

24 C.J. p 563 note 1 [b]. 

47. N.Y.—In re McKenna’s Estate, 
12 N.Y.S.2d 409, 171 Misc. 273. 

48. Mass.—Robinson v. Cogswell, 78 
N.E. 389, 192 Mass. 79. 

24 C.J. p 567 note 23. 

Effect of sale on encumbrances- see 
infra § 638. 

Statutory or other liens 

(1) Land should be sold burdened 
with such liens, statutory or other¬ 
wise, as exist at the time.—Guilford 
County v. Estates Administration, 
197 S.E. 535, 213 N.C. 763. 

(2) Payment of liens not yet due 
will not be precipitated without the 
consent of the holders.—Callebs v. 
Ruble, 188 S.W. 1096, 172 Ky. 113. 
Sale of lease 

(D^Where land owned by decedent 
was encumbered with deed of trust 
lien given to secure note, value of 
the land in excess of the claim of 
the holder of the note belonged to 
the general fund of the estate and 
administratrix had a right to execute 
and sell, under order of court, a min¬ 
eral- lease subject to the lien.—Baten 
v. Mercer, Tex.Civ.App., 149 S.W.2d 
198. 


(2) Lease of real property of de¬ 
cedent see supra § 297. 

49. Okl.—In re Butler’s Estate, 73 P. 
2d 417, 181 Okl. 301. 

24 C.J. p 567 note 24. 

50. Ohio.—Bateman v. Morris, 7 Ohio 
S. & C.P. 287, 4 Ohio N.P. 397. 

51. N.J.—Voorhees* Appeal, 42 A. 
567, 57 N.J.Eq. 291. 

24 C.J. p 567 note 26, p 633 note 36. 

58. Ga.—Mallard v. Curran, 51 S.E. 

712, 123 Ga. 872. 

24 C.J. P 567 note 26 [b] (2). 

53. Neb.—In re Vasek, 150 N.W. 
1004, 97 Neb. 617. 

24 C.J. p 632 note 33. 

54. N.Y.—Matter of Doyle, 167 N.Y. 
S. 827, 180 App.Div. 398. 

55. Ill.—McFaddin v. Ferrell, 128 
Ill.App. 167. 

Tex.—Kerens Nat. Bank v. Stockton, 
Civ.App., 281 S.W. 580, reversed on 
Other grounds 40 S.W.2d 7, 120 Tex. 
546, 77 A.L.R. 362. 

56. Ill.—Phelps v. Funkhouser, 39 
Ill. 401. 

24 C.J. p 567 note 27. . 

57. Mass.—Mason v. Daly, 117 Mass. 
403. 

24 C.J. p 567 note 28. 
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g. Real Property Subject to Interest of Surviv¬ 
ing Spouse 

Real property of a decedent may be subject to sale 
for the payment of his or her debts, notwithstanding the 
surviving spouse has a dower, curtesy, or statutory right 
in such property. 

As a general rule the reversionary interest in 
land subject to the widow's dower may be sold for 
payment of decedent's debts before the dower in¬ 
terest has expired, although the dower itself can¬ 
not be defeated; 58 but under some statutes the rule 
is somewhat different as to the statutory interest 
which the widow takes in her deceased husband's 
estate. 59 

In some jurisdictions lands may not be sold for 
distribution before the assignment of dower unless 
the widow consents, 60 and the view has been tak¬ 
en that real property should not be sold for the 
payment of debts before dower is assigned. 61 

Interest of surviving husband. The curtesy es¬ 
tate has been regarded as subject to be defeated by 
the necessity for a sale of the land to pay the debts 
of decedent, 62 although there is also authority for 
the contrary view. 63 . It has been considered that 
the property may be sold free of the husband's cur¬ 
tesy, 64 provided, but not unless, he consents there¬ 
to, 65 and if he does not consent, the property may 


be sold subject to his curtesy. 66 

Where the share to which a surviving husband 
is entitled in his deceased wife's real estate is sub¬ 
ject to a mortgage executed by the wife, the whole 
property may be ordered sold to pay the mortgage 
debt, 67 and it has been held that the surviving hus¬ 
band’s share under the statute is subject to sale 
for the payment of the funeral expenses of his 
wife, in view of the fact that he is personally and 
ultimately liable for such expenses. 68 

h. Marshaling and Order in Which Property 
Sold 

In determining what land shall be sold or in fixing 
the order in which the various parcels shall be sold, where 
a sale of all is not necessary or there is uncertainty, the 
court considers the equities and relative rights of in¬ 
terested persons and other pertinent circumstances, and 
will give effect to a statute which fixes the order of sale. 

In determining what land shall be sold, where a 
sale of all is not necessary, or in fixing the order 
in which the various parcels shall be sold, where it 
is doubtful whether or not a sale of all is neces¬ 
sary, the court should consider the equities and 
relative rights of persons interested, the provisions 
of the will, and other pertinent circumstances, 69 ap¬ 
plying, according to some cases, the doctrine broad¬ 
ly referred to as that of marshaling assets, 70 and 


58. N.C.—Rdcky Mount Savings & 
'Trust Co. v. McDearman, 195 S.E. 
531, 213 N.C. 141. 

24 C.J. p 568 note 29. 

Effect of sale as divesting dower 
right see infra § 637. 

58. Ind.—Stone v. Elliott, 101 N.E. 
309, reversed on other grounds 106 
N.E. 710, 182 Ind. 454. 

24 C.J. p 568 note 30. 

GO. Ala.—Dudley v. Rye, 95 So. 810, 
209 Ala. 164. 

When sale proper 

After carving widow’s dower from 
real property, decedent's real estate 
may be sold for division.—Whitehead 
v. Boutwell, 117 So. 623, 218 Ala. 
109. 

61. Ill.—Rayborn v. Farmers’ State 
Bank & Trust Co., 238 Ill.App. 482. 

24 C.J. p 568 note 29 [a], 

62. Pa.—Berluchy’s Estate, 1 Deg. 
Rec. 225. 

Vt.—Bennett ”v. Camp, 54 Vt. 36. 
Effect of sale on curtesy see infra 
§ 637.' 

63. Mo.—Casler v. Gray, 60 S.W. 
1032, 159 Mo. 588. 

64. Ohio.—Clark v. Harlan, Ohio 
Prob. 106. 

65. Ohio.—Pirmann v. Gerhold, 5 
Ohio S. & C.P. 414, Ohio Prob. 142. 

66. Ohio.—Pirmann v. Gerhold, su¬ 
pra. - - 


67. Ind.—Globe Mercantile Co. v. 
Perkeypile, 125 N.E. 29, 189 Ind. 31. 

68. Sffect of household exemption 
The rule is not affected by the fact 

that the husband is entitled to a 
household exemption from execution, 
as such right is not superior to lien 
for funeral expenses.—Phillips v. 
Tribbey, 144 N.E. 861, 82 Ind.App. 68, 
denying modification of mandate 144 
N.E. 145, 82 Ind.App. 68, which de¬ 
nied rehearing 141 N.E. 262, 82 Ind. 
App. 68. 

69. Minn.—In re Zien’s Estate, 134 
N.W. 498, 117 Minn. 178. 

24 C.J. p 568 note 36. 

Antenuptial agreement and will cre¬ 
ating life estate 

In ordering real estate sold on pe¬ 
tition of executor, the part not in¬ 
volved in antenuptial agreement, and 
not involved in an item of his will 
giving testator’s widow a life estate 
in certain lands, should be sold first, 
land subject to her life estate next, 
and the land mentioned in the an¬ 
tenuptial agreement should be sold 
last.—Maulsby v. Citizens’ Banking 
Co. of Modoc, 127 N.E. 821, 73 Ind. 
App. 502. 

Ziaud treated as personal property 

Where consent judgment entered in 
will contest allotted one half of real¬ 
ty subject to one half of debts and 
expenses to widow, tracts purchased 
at foreclosure sales to protect mort¬ 
gage notes held by administrator 
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were to be first sold to make as¬ 
sets to pay debts in ascertaining 
amount for which widow's realty was 
primarily liable, tracts so purchased 
being treated as personal property 
in adjusting equities.—Raymer v. 
McLelland, 5 S.E.2d 321, 216 N.C. 443. 
Sale of land subject to deed of trust 
Where trust deed was first lien, 
except as to tax liens, on one of two 
or more tracts of realty in deceased’s 
estate, and amount of indebtedness 
secured by trust deed was ascer¬ 
tained, order directing sale of tract 
covered by trust deed without wait¬ 
ing for determination of liens as to¬ 
other parcels was not error, where 
proceeds of sale were brought into 
court for distribution.—Cobb v. Mort¬ 
gage Sec. Corporation of America, 174 
S.E. 697, 115 W.Va. 83. 

Steal property, and personal property 
disposed of under power 
Where funeral expenses and ad¬ 
ministration costs were in excess of 
testatrix’ personalty, instructions 
were given to sell realty, as author¬ 
ized by will, and if personalty and 
realty were insufficient to pay admin¬ 
istration costs, debts, and legacies,. • 
additional personal property disposed 
of under power of appointment could 
be looked to for deficiency.—Security 
Trust Co. v. Crumlish, 187 A. 20,. 
21 Del.Cht. 208. 

70. Ark.—Howell v. Duke, 40 Ark. 
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a statute prescribing the order in which particular 
items or classes of real property shall be sold 
should be given effect. 71 Property which is not 
specifically devised ordinarily should be sold before 
that which is so devised, 72 and, notwithstanding 
real property which has been conveyed by the heirs 
is subject to sale for payment of debts, see supra 
subdivision e of this section, property which is 
still held by the heirs usually should be sold before 
ordering a sale of the property conveyed by them. 78 

To maintain a creditor’s suit to marshal assets 
of his deceased debtor, it is not essential, in some 
jurisdictions, that there should be any judgment, 
execution, or nulla bona return. 74 

§ 549. - Lands Devised by Decedent 

The court usually may order the sate of real property, 
notwithstanding it has been devised by the decedent. 

The fact' that realty has been devised by dece¬ 
dent does not usually deprive the court of juris¬ 
diction to order a sale thereof 75 for the payment of 
debts, 76 although a different rule is sometimes es¬ 
tablished by statute, under which the remedy, in 
case the devisee has taken possession of the land 
devised, is by execution for his contribution toward 
payment of debts. 77 


§ 550. - Property Not Owned by Dece¬ 

dent at Time of Death 

The probate court usually may not direct a sale of 
real property to which decedent had no title whatever 
at the time of his death; but, under some statutes, it is 
permissible to reach and sell property fraudulently con¬ 
veyed by, or fraudulently obtained from, decedent during 
his lifetime. 

The probate court has ordinarily no jurisdiction 
to order a sale of land to which decedent had no 
title whatever at the date of his death, 78 and usu¬ 
ally, in the absence of an estoppel or waiver, such 
a sale is inoperative and ineffective. 79 Where, how¬ 
ever, decedent had the right under his father’s wiH 
to purchase the interests of other remaindermen in 
land in which decedent had a remainder, within a 
certain time after the life tenant’s death, and de¬ 
cedent elected by his will to purchase the interest 
of a deceased remainderman, the representatives of 
such remainderman being made defendants, dece¬ 
dent’s administrators in proceedings to sell the es¬ 
tate to satisfy debts could consummate his election 
to purchase by paying the stipulated price out of 
the estate, and then sell the land for debts togeth¬ 
er with the rest of the estate, it being unnecessary 
to institute a separate proceeding to vest title in 
themselves. 80 


N.M.—Sylvanus v. Pruett, 9 P.2d 142, 
146, 36 N.M. 112, citing Corpus 

Juris. 

24 C.J. p 568 note 36. 

Marshaling assets defined see the 
C.J.S. title Marshaling Assets and 
Securities § 1, also 38 C.J. p 1365 
note 13. 

71. Mont.—In re Tuohy, 83 P. 486, 33 
Mont. 230. 

24 C.J. p 568 note 36. 

72. Mass.—Hays v. Jackson, 6 Mass. 
149. 

24 C.J. p 568 note 36. 

73. N.Y.—In re Rosenblatt’s Estate, 
3 N.Y.S.2d 619, 167 Misc. 258- 
Eddy v. Traver, 6 Paige 521, 31 
Am.D. 261. 

24 C.J. p 568 note 36. 

Authority to order sale of land! de¬ 
vised see infra § 549. 

74. S.C.—Temple v. Montgomery, 
153 S.E. 640, 157 S.C. 85. 

75. Ga.—Hall v. Ewing, 101 S.E. 
807, 149 Ga. 693. 

Minn.—In re Zien, 134 N.W. 498, 117 
Minn. 178. 

Pa.—See In re Leinbach’s Estate, 33 
Berks Co.Li.J. 191. 

24 C.J. p 563 note 97. 

76. Ga.—Wood v. Bowden,. 185 S.E. 
516, 182 Ga. 329. 

Ind.—Pittsburgh, C., C. & St. L. R. 
Co. v. Verbarg, 166 N.E. 29, 89 
Ind.App. 177. 

24 C.J. p 563 note 97. 


Separate devises 

Where testator devised land to one 
beneficiary to be free of encumbranc¬ 
es, and devised another tract to an¬ 
other beneficiary who was to pay en¬ 
cumbrances, and general estate was 
insufficient to pay debts of estate, 
both tracts were properly required 
to be sold and proceeds charged pro¬ 
portionately with payment of debts. 
—In re Glandon’s Estate, 260 N.W. 
12, 219 Iowa 1094. 

Property devised charged with debts 

Where a testator has devised real 
estate, charging it with the payment 
of his debts, his personal representa¬ 
tive, if the personal estate be insuf¬ 
ficient, may obtain an order to sell 
the lands, the devise being no obsta¬ 
cle.—Globe Mercantile Co. v. Perkey- 
pile, 125 N.E. 29, 189 Ind. 31—Ben¬ 
nett v. Gaddis, 79 Ind. 347. 

As between devisees 

The orphans' court has no author¬ 
ity to direct the sale, for payment of 
debts, of an.undivided interest that 
has been devised to a particular per¬ 
son, for the relief of other devisees. 
—Hemphill v. Pry, 41 A. 530, 188 Pa. 
243. 

Debts incurred in carrying on busi¬ 
ness 

In view of the construction given 
to a will by which certain lands were 
devised in trust for the purpose of 
carrying on a business, it was held 
that such lands were subject to sale 
under authority fwm the court of 
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probate to discharge obligations in¬ 
curred in the conduct of the business. 
—Hewitt v. Beattie, 138 A. 795, 106 
Conn. 602. 

77. Mich.—Atwood v. Frost, 16 N.W. 
685, 51 Mich. 360, 26 N.W. 655, 59 
Mich. 409. 

Liability of devisees for debts of tes¬ 
tator see the C.J.S. title Wills §§ 
1311-1328, also 69 C.J. p 1217 note 
37 et seq. 

78. Idaho.—Douglas v. Douglas, 125 
P. 796, 22 Idaho 336, 347. 

24 C.J. p 564 notes 3, 4. 

Property held or claimed adversely 
to decedent see infra § 551. 
Estoppel of owner 

Administrator's sale of property 
not belonging to debtor will not es¬ 
top owner from asserting title.— 
Greene v. Cass County State Bank, 
Tex.Civ.App., 7 S.W.2d 620. 
Possibility of acquisition of property 
after decedent’s death 
N.Y.—Matter of Haig, 3 N.Y.S. 285, 
14 N.Y.Civ.Proc. 357, 6 Dem.Surr. 
454. 

79. Idaho.—Douglas v. Douglas, 125 
P. 796, 22 Idaho 336. 

Miss.—Ives v. Pierson, Freem. 220. 
24 C.J. p 564 note 4. 

Annulling sale after confirmation see 
infra §§ 614—633. 

80. Ky.—Union Trust & Sav. Co. v. 
Marshall Adm’rs, 113 S.W. 73, 130 
Ky. 206. 
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Fraud practiced by person since deceased. Land 
which decedent had in his lifetime conveyed in 
fraud of creditors may, as a general rule, be reached 
and made available by sale for the payment of cred¬ 
itors, the proceeding usually involving a judicial 
inquiry into the question of fraud as well as the 
necessity of resorting to the land. 81 

According to some cases, where creditors procure 
the setting aside of a deed given by a person since 
deceased on the ground that it is fraudulent as to 
them, the representative of decedent may treat the 
property as assets of the estate subject to sale by 
him under order of the court, 82 and a like rule has 
been applied where heirs have procured the annul¬ 
ment of a sale of real property on the ground that 
it was a fraudulent simulation; 83 but the view has 
been taken that the succession is not reinvested 
with title where the fraudulent transfer is annulled 
in a suit by a creditor, so as to permit a sale of the 
property as that of the succession. 84 

In order to reach real property for the purpose 
of sale under some statutes, on the ground that it 
has been conveyed in fraud of creditors, it is nec¬ 


essary to show the existence of debts at the time of 
the conveyance, 85 but under other statutes debts 
created after the conveyance are sufficient. 86 

A sale will not be ordered where it would inter¬ 
fere with the rights of innocent purchasers. 87 

Fraud practiced on person since deceased. Un¬ 
der some statutes the court may set aside a con¬ 
veyance of realty obtained from decedent by fraud 
and order the sale of such property to pay debts. 8 * 
Where the fraud is established, the personal rep¬ 
resentative is required to show the existence of 
only such debts as would justify the sale by him 
of real property generally. 89 

§ 551 . - Property Held or Claimed Ad¬ 

versely to Decedent 

The court usually should not order a sale of property 
which is held by a person under a claim of title adverse 
to decedent, but a mere adverse claim is not necessarily 
ground for refusing the order. 

The court usually should not order a sale of prop¬ 
erty which is held by a person claiming a title ad¬ 
verse to decedent. 90 If there is a clear outstand- 


81. U.S.—Byrd v. Hall, Mo., 227 F. 
537, 142 C.C.A. 169, affirming 211 
F. 182. 

Mass.—Dunbar v. Kelly, 75 N.E. 740, 
189 Mass. 390. 

24 C.J. p 564 note 5. 

Statutory provision applicable 

Realty which has been conveyed in 
fraud of creditors cannot be sold by 
the grantor's administrator, under 
that part of Bums St.Annot.1933 § 6- 
1108, which provides that realty lia¬ 
ble to be sold for the payment of de¬ 
cedent’s debts, when the personal es¬ 
tate shall he insufficient therefor, 
shall include all realty held or pos¬ 
sessed by decedent at the time of his 
death by legal or equitable title, and 
all interests in realty which would 
descend to his heirs; the third and 
last subdivision of such section be¬ 
ing the only part which provides for 
the sale of real estate fraudulently 
conveyed by decedent.—Reed v. 
Brown, 19 ST.E.2d 1015, 215 Ind. 417. 

82. U.S.—Byrd v. Hall, Mo., 227 F. 
537, 142 C.C.A. 169, -affirming 211 F. 
182. . . 

Mo.—St. Francis Mill Co., v. Sugg, 
69 S.W..359, 169 Me. 130. 

24 C.J. p 564 note 5 [e]. 

Avoidance of transfers made by de¬ 
cedent generally stee suprsL §§’ 12$/ 
124. ■' ' ' 

83. La.—Succession of Bauman, 119 
S,o. ,54, 167 La. .29$. 

84. La.—Schultz’s Succession, 2 So. 
47, 39 La-Ann. 505. 

85. 1 Ind.—‘Bleed v.- Brown, 19 N.E.2d 
1015, 215 Ind. 417. 


86. Vt.—McLane v. Johnson, 43 Vt. 

48. 

87. N.C.—Harrington v. Hatton, 39 

S.E. 780, 129 N.C. 146. 

88. As interest in realty descending 
to heirs 

Realty, the conveyance of which 
was procured by fraud from decedent, 
constitutes an "interest in realty” 
which would descend to decedent’s 
heirs and can be sold under the stat¬ 
utory provision that the realty liable 
to be sold for the payment of dece¬ 
dent's debts, when the personal es¬ 
tate shall be insufficient therefor, 
shall include all realty held or.pos¬ 
sessed by decedent at the time of his 
death by legal or equitable title, and 
all interests in realty which would 
descend to his heirs.—Reed v. Brown, 
19 N.E.2d 1015, 215 Ind. 417. 

Effect of statute as to fraud by de¬ 
cedent 

The statutory provision that dece¬ 
dent's realty which may be sold for 
the payment of debts when the per¬ 
sonalty shall be insufficient therefor 
shall include all lands and any in¬ 
terest therein which decedent, in his 
lifetime, may have transferred with 
intent to defraud his creditors, does 
not limit the provisions for the sale 
of all realty held or possessed by de¬ 
cedent at the time of his death by 
legal or equitable title, and all inter¬ 
ests in realty which would descend 
to. his heirs.—Reed v. Brown, supra. 

89. Ind.^Reed v. Brown, supra. 

Funeral expenses, costs of adminis¬ 
tration, etc. 1 

i The fact that’ debts of estate for 


funeral expenses, costs of adminis¬ 
tration, etc., were not the debts of 
decedent would not prevent the set¬ 
ting aside of a deed which had been 
procured from decedent by fraud and 
the sale of the land to pay the debts. 
—Reed v. Brown, supra. 

90. Me.—Walker v. Follett, 73 A. 

1092, 105 Me. 201, 205. 

24 C.J. p 565 note 8. 

In Georgia 

(1) In view of the statutory provi¬ 
sion that “an administrator may not 
sell property held adversely to the 
estate by a third person; he shall 
first recover possession,” an adminis¬ 
trator may not sell land in the ad¬ 
verse possession of another, and a 
sale by the administrator while the 
land is so held adversely is void.— 
Porter v. La Grange Banking & Trust 
Co., 1 S.E.2d 441, 187 Ga. 528—Wil¬ 
liamson v. Key, 176 S.E. 373, 179 Ga. 
502—Faughnan y. Bashlor, 136 S.E. 
545, 163 Ga. 525—Chattanooga Iron & 
Coal Corporation v. Shaw, 122 S.E. 
597, 157 Ga. 869—24 C.J. p 565 notes 
8, 9, Georgia cases. 

(2) Under such statute, if land is 
in adverse possession of an heir, ad¬ 
ministrator must first recover pos¬ 
session before land can We sold.— 
Hortman v. Vissage, 12 S.E.2d 294, 
191 Ga. 446—24 C.J. p 565 note 8 [a]. 

(3) Under such statute, an admin¬ 
istrator’s deed, given while land con¬ 
veyed is in third party’s' adverse pos¬ 
session or without notice to adverse 
claimant thereof, is void and conveys 
no title. 
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ing legal title adverse to the estate, the court may, 
it seems, refuse an order of sale, 91 although the 
mere fact that there is an adverse claim does not 
require the denial of the application to sell, 92 and, 
if there is reasonable cause for doubt, the proper 
course is to permit the sale and let the question be 
tested by the court having jurisdiction of the sub¬ 
ject matter. 93 

When at the time of his death the legal title to 
real estate was in decedent, his personal represen¬ 
tative may rightfully treat it as his property, and, 
if necessary for the payment of debts, petition for 
its sale, and whoever challenges his right to sell may 
fairly be charged with the burden of proof ; 94 but, 
on the other hand, when the legal title was not 
in decedent, and the representative seeks to subject 
to the payment of decedent’s debts property which 


apparently belongs to another, the burden of prov¬ 
ing that decedent had an interest in such property 
is on the representative. 95 

There can he no disseizin of the representative 
so as to prevent him from selling under an order of 
court, because, strictly speaking, he had no seizin. 96 

A disseizin of the heir or devisee does not affect 
the liability of the land to be sold for the debts of 
the ancestor or testator. 97 

§ 552. - Homestead 

The homestead estate or rights of the surviving mem¬ 
bers of the family of a decedent ordinarily are not sub¬ 
ject to sale under order of court to pay the decedent’s 
debts, administration expenses, or like charges. 

The court usually cannot decree a sale of the 
homestead for the payment of decedent’s debts, 98 


TX.S.—Flournoy v. U. S. f C.C.A.Ga., 115 

F.2d 220. 

Ga.—Porter v. La Grange Banking 

& Trust Co.. 1 S.E.2d 441, 187 Ga. 

528— Driggers v. Moore, 137 S.E. 

14, 163 Ga. 754—Chattanocga Iron 

& Coal Corporation, 122 N.E. 597, 

157 Ga. 869—Smith v. Duhart, 110 

S.E. 301, 152 Ga. 554—Toumans v. 

Edenfield, 137 S.E. 288, 36 GaApp. 

529— Edenfield v. Rountree, 126 S. 

E. 731, 33 Ga.App. 444. 

24 C.J. p 565 notes 8, 9, Georgia cases. 

(4) Occupation by claimant of land 
at the time it was advertised for sale 
by an administrator, evidenced by 
claimant working the trees thereon 
for turpentine, is such adverse pos¬ 
session as to forbid the administra¬ 
tor's sale, in view of such statute.— 
Edwards v. Sands, 102 S.E. 426, 150 
Ga. 11. 

(5) If claimant is in possession and 
contends that he is holding the land 
adversely, it matters not whether 
his title is good, as it will prevent 
a sale thereof by an administrator, 
who does not first recover possession 
as required by such statute.—Ed¬ 
wards v. Sands, supra. 

(6) On trial of a claim interposed 
to a sale af real property which an 
administrator was proceeding to make 
pursuant to an order of court au-^ 
thorizing the sale, claimant was en¬ 
titled to a verdict,, where claimant 
held adverse possession at the time 
the property was advertised for sale. 
—Hall v. Armor, 68 Ga. 449. 

(7) The view has been expressed, 
however, that the facts that the ad¬ 
ministrator was not in possession 
of the land and that others claimed 
ownership did : not constitute grounds 
for refusing ■ to grant the adminis¬ 
trator leave to sell.—Finch v. Du 
Bignon, 43 SJB. 423* 117 Ga.- 1L3; 

(8) One who assorts that adverse 
possession existed' when sale was' 
made is under the burdeif of proving 

84 C.J.S.—32 


that fact affirmatively in a proceed¬ 
ing by him to recover the property 
from the purchaser from the admin¬ 
istrator.—Harris v. Cole, 40 S.E. 271, 
114 Ga. 295. 

(9) Evidence held insufficient to 
show that claimant held adverse pos¬ 
session.—Simmons v. De Foe, 75 S.E. 
626, 138 Ga. 534. 

91. N.Y.—Public Admr. v. Burdell, 
4 Bradf.Surr. 252. 

92. Ark.—Grider v. Apperson, 38 
Ark. 388. 

Cal.—In re Newlove, 75 P. 1083, 142 
Cal. 377. 

24 C.J. p 565 note 11. 

Claimant’s right not affected by sale 
Security aeed grantee was not en¬ 
titled to file claim in proceeding on 
administratrix' application for leave 
to sell land allegedly belonging to 
estate, since purchaser of land at 
administrator's sale gets no better 
title than intestate had, and sale 
could not jeopardize any right or 
claim of security deed grantee to 
land.—Hammond v. Bennefield, 182 S. 
E. 391, 181 Ga, 380. 

93. N.Y.—Public Admr. v. Burdell, 
4 Bradf.Surr. 252. 

24 C.J. p 565 note 11. 

94. Kan.—Amos v. Livingston, 26 
Kan. 106. 

95. Kan.—Amos v. Livingston, su¬ 
pra. 

96. R.I.—Knowles v. Blodgett, 8 A. 
691, 15 R.I. 463, 2 Am.S.R. 913. 

24 C.J. p 565 note 14. 

97. Mass.—Drinkwater v. Drinkwa- 
ter, 4 Mass. 354. 

24 C.J. p 566 note 15. 

98. Ill.—Reminger v. Joblonski, 110 
N.E. 903, 271 Ill. 71—Allen v. Al¬ 
len, 2 22 Ill.App. 438. 

Minn.—In re Schultz' Estate, 282 N. 

"W.' 471, '2133 Minn. 565—In re An¬ 
derson's’ Estate, 279 N.W. 266, 202 
Minn. 1 513, 116 A.L.R.' 82. 
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Tex.—Ward v. Hinkle, 8 S.W.2d 641, 
117 Tex. 566, reversing, Civ.App., 
252 S.W. 236—Cline v. Niblo, 8 S. 
W.2d 633, 117 Tex. 474, 66 A.L.R. 
916, modifying, Com.App., 292 S. 
W. 178, reversing, Civ.App., 286 S. 
W. 298—Connor Bros. v. Williams, 
Com.App., 112 S.W.2d 709—Lyne v. 
Panhandle Const. Co., Civ.App., 114 
S.W.2d 1195, error dismissed— 
Greene v. Cass County State Bank, 
Civ.App., 7 S.W.2d 620. 

24 C.J. p 566 note 16. 

Liability of homestead of survivors 
for decedent’s debts generally see 
the C.J.S. title Homesteads §§ 289 
290, also 29 C.J. p 1041 note 88- 
p 1042 note 3. 

Precedence of decedent’s debts over 
homestead interests of survivors 
generally see the C.J.S. title Home¬ 
steads § 262, also 29 C.J. p 1011 
note 66—p 1013 note 12. 

Sale of homestead subject to home¬ 
stead rights see the C.J.S. title 
Homesteads § 291, also 29 C.J. p 
1042 note 5-p 1043 note 13. 

Necessity of setting aside homestead 

(1) Court may not legally order 
sale of homestead to pay ordinary 
debts of decedent, whether or not the 
court has by proper order set aside 
the same as a homestead as required 
by law.—Robinson v. Seales, Tex.Civ. 
App., 242 S.W. 754, rehearing denied 
243 S.W. 654. 

(2) Some statutes have directed the 
court, in a proceeding for the sale of 
real estate for the payment of debts, 
to order the appraisers first to set 
aside for, and to assign to, the wid¬ 
ow of decedent, a homestead to* 
which she is entitled.—Bliss v. 
Fuhrman, 6 Ohio Cir.Ct. 203, 3 Ohio 
Cir.Dec, 416. 

(3) Where the representative of 
the estate is an heir and interested 
in the estate and applies 'to sell real 
estate for the paymfent of debts with¬ 
out the assignment of homestead in 
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at least during- the existence and continuance of the 
homestead right of decedent’s widow" or minor 
children, 1 unless, under some statutes, it is shown 
that the debt for which the sale is ordered accrued 


before the homestead right was acquired by de¬ 
cedent, 2 or is one as against which the homestead 
is not exempt. 3 4 Under some statutes the homestead 
may not be sold to pay funeral or administration 


a case in which homestead should 
be assigned, the court should refuse 
a decree on the objection of an in¬ 
terested party, at least if the sales 
value of the property would be af¬ 
fected unfavorably by a sale in ac¬ 
cordance with the application.—Ray- 
born v. Farmers’ State Bank & Trust 
Go., 238 Ill.App. 482. 

(4) Failure to set off the homestead 
of the widow and children in a pro¬ 
ceeding for sale to pay debts has, 
however, been regarded as a mere 
irregularity not going to the juris¬ 
diction of the court.—Reinhardt v. 
Seaman, 63 N.E. 847, 208 Ill. 448— 
24 C.J. p 614 note 23. 

(5) Propriety of setting aside 
homestead in proceeding for sale 
for payment of debts of estate see 
the C.J.S. title Homesteads § 279, al¬ 
so 29 C.J. p 1031 note 61. 

Before election by surviving spouse 

Where surviving spouse had not 
been required by notice to elect be¬ 
tween devise in deceased spouse's will 
and his statutory share, the court 
was without authority to grant peti¬ 
tion of executrix to sell homestead 
to pay debts.—In re Dyer’s Estate, 
282 N.W. 359, 225 Iowa 1238. 

Xn Missouri 

(1) The homestead is an estate sui 
generis, not governed by the general 
law relating to the descent and dis¬ 
tribution of estates, but it is gov¬ 
erned wholly by the homestead law; 
the homestead is not subject to sale 
under the general provisions of law 
relating to the administration of es¬ 
tates of decedents, and it can be 
sold only pursuant to provisions of 
the homestead law.—In re Rombauer 
Estate, 256 S.W. 1066. 

(2) In view of the statute, Rev.St. 
1929 § 612, a homestead may not be 
sold to pay debts of deceased owner 
who is survived by a widow and chil¬ 
dren, where such debts were not le¬ 
gally charged on the homestead dur¬ 
ing the lifetime of decedent.—Dennis 
v. Gorman, 233 S.W. 50, 289 Mo. 1— 
Limb v. Bevins, App., 155 S.W.2d 
508—24 C.J. p 566 note 16-p 567 note 
18, Missouri cases. 

(3) So, in such case, probate court 
has no power to order sale of home¬ 
stead land to pay debts of deceased 
owner contracted subsequent to ac¬ 
quisition of homestead and not made 
a charge thereon during his life.— 
Kay v. Politte, 129 S.W.2d 863, 3.44 
Mo. 805, 122 A.L.R. 1145. 

(4) So, also, the homestead may 
not be sold to pay the debts of de¬ 
ceased owner which were contracted 
prior to his acquisition of the home¬ 


stead and .which were not charged 
on the homestead during his lifetime, 
where he leaves a widow and minor 
children; Rev.St.1919 § 5860, Rev.St. 
1929 § 615, authorizing attachment 
and levy of execution on causes of 
action existing at the time of the 
acquisition of the homestead, has no 
application to the estate of home¬ 
stead which vests in the widow and 
minor children under Rev.St.1919 § 
5857, Rev.St.1929 § 612.—Nettleton 

Bank v. McGaughey’s Estate, 2 S. 
W.2d 771, 318 Mo. 948—Maupin v. 
Longacre, 288 S.W. 54, 315 Mo. 872— 
Nettleton Bank v. McGaughey's Es¬ 
tate, 11 S.W. 2d 1093, 222 Mo.App. 

1084—24 C.J. p 566 notes 16, 17, Mis¬ 
souri cases. 

(5) Where the owner of a home¬ 
stead left children and a grandchild 
as his heirs, the undivided interest 
of the grandchild could not be sold 
by the probate court for payment of 
decedent's debts.—Dennis v. Gorman, 
233 S.W. 50, 289 Mo. 1. 

99. Ark.—Gill v. Dunn, 116 S.W.2d 
612, 196 Ark. 1178—Turner’s Heirs 
v. Turner, 216 S.W. 44, 141 Ark. 
48. 

III.—Fritts v. Fritts, 131 N.E. 584, 
298 Ill. 314. 

24 C.J. p 566 note 16. 

1. Ark.—Henry v. Dollin, 113 S.W. 

2d 97, 195 Ark. 607—Bank of Mul¬ 
berry v. Frazier, 9 S.W.2d 793, 178 
Ark. 28—Hart v. Wimberly, 296 S. 
W. 39, 173 Ark. 1083—Turner’s 

Heirs v. Turner. 216 S.W. 44. 3 41 
Ark. 48—Kulbeth v. Drew County 
Timber Co., 188 S.W. 810, 125 Ark. 
291. 

Ill.—Fritts v. Fritts, 131 N.E. 584, 298 
Ill. 314. 

24 C.J. p 566 note 16. 

2. Ga.—Phillips v. James, 41 S.E. 
663, 115 Ga. 425. 

24 C.J. p 566 note 17. 

3. Ark.—Miller v. Davis, 64 S.W. 97, 
68 S.W. 23, 69 Ark. 1, 86 Am.S.R. 
167. 

Tex.—Robinson v. Seales, Civ.App., 
242 S.W. 754, rehearing denied, 
Civ.App., 243 S.W. 694. 

24 C.J. p 567 note 18. 

Improvements 

(1) Probate court has jurisdiction 
to sell real property which was sub¬ 
ject to the homestead interest of 
minor children of decedent, for the 
payment of obligations contracted by 
decedent to make improvements.— 
Botello v. Tharp, 246 P. 521, 121 
Kan. 229. 

(2) In some jurisdictions a sale to 
pay a debt for work and material 
used in making improvements may 
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be made only when the work and ma¬ 
terial were contracted for in writing, 
with the consent of the wife, given 
in the same manner as required in 
making a sale and conveyance of the 
homestead.—Robinson v. Seales, Tex. 
Civ.App., 242 S.W. 754, rehearing de¬ 
nied 243 S.W. 694. 

Purchase money 

Sale to pay the purchase price of 
the property involved may usually 
be made.—Robinson v. Seales, supra 
—24 C.J. p 567 note 18 [a]. 

Taxes 

A sale to pay taxes may be made. 
—Robinson v. Seales, supra. 

Debt secured by lieu in general 

(1) Homestead may be sold pursu¬ 
ant to orders of probate court for 
the payment of a debt secured by 
a valid lien.—Connor Bros. v. Wil¬ 
liams, Tex.Com.App., 112 S.W.2d 709 
—Lyne v. Panhandle Const. Co., Tex. 
Civ.App., 114 S.W.2d 1195, error dis¬ 
missed—Federal Land Bank of Hous¬ 
ton v. Tarter, Tex.Civ.App., 86 S.W. 
2d 523, error dismissed. 

(2) WTiere homestead was located 
on three lots, paving lien existed 
against one lot, and residence ex¬ 
tended over all three lots so that 
premises could not be separated into 
three segments, rule giving probate 
court authority to sell homestead for 
payment of debt secured by a valid 
lien against it applied to entire prop¬ 
erty, especially where entire proper¬ 
ty was burdened with large delin¬ 
quent taxes which were secured by 
tax lien.—Lyne v. Panhandle Const. 
Co., supra. 

In Missouri 

(1) In view of the statute, Rev.St. 

1929 § 612, a sale free from the 

homestead rights of widow, children, 
or heirs, to pay debts which were 
legally charged on the homestead 
during the lifetime of decedent, may 
be made.—Kay v. Politte, 129 S.W. 
2d 863, 344 Mo. 805, 122 A.L.R. 1145 
—24 C.J. p 566 note 16, p 567 note 18, 
Missouri cases. 

(2) “Debts . . . legally charg¬ 

ed thereon,” as used in such statute, 
has been construed to mean “a lien, 
incumbrance, or. claim which is to 
be satisfied out of the specific thing 
or proceeds thereof to which it ap¬ 
plies.”—Nettleton Bank v. McGaugh¬ 
ey’s Estate, 2 S.W.2d 771, 773, 318 
Mo. 948—Maupin v. Longacre, 288 
S.W. 54, 58, 315 Mo. 372, quoting 1 
Bouv.L.D. 459. 

In Oklahoma, under applicable 
statutes, the homestead may be sold 
for taxes, or on foreclosure of any 
mortgage thereon executed by both 
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expenses or other debts contracted after the death 
of decedent, 4 or to pay an allowance to the widow 
and minor children of decedent, 5 or to pay legacies. 6 

In some jurisdictions that part of a tract of land 
which is in excess of what i$ set aside as a home¬ 
stead for decedent’s widow and minor children may 
be sold for the payment of decedent’s debts. 7 

Some statutes permit the sale of the homestead 
under license when in the opinion of the probate 
court the best interests of the persons who would 
otherwise take the homestead would be served by 
its sale and the distribution of the proceeds to such 
persons. 8 

Under some statutes, property devised which in¬ 
cludes the homestead of testator is subject to sale 
to pay his debts, where he leaves no one surviv¬ 
ing who is entitled to claim a homestead, 9 and, 
where children of decedent take his real property, 
including his homestead, by devise, subject to the 
payment of his debts, the homestead is subject to 
sale under order of court to pay decedent’s debts. 10 

In some jurisdictions a sale under probate pro¬ 
cedure is not a forced sale within the meaning of 
a constitutional provision protecting the homestead 


of a family from forced sale. 11 

Termination of homestead right . Under some 
statutes, real property of decedent’s estate, which 
has been subject to the homestead right of surviv¬ 
ing members of his family, becomes subject to sale 
under order of court for the payment of decedent’s 
debts or claims against the estate when such home¬ 
stead right is terminated, as for example, by the 
death or the attainment of majority of the persons 
entitled to such right, 12 or by the abandonment of 
the right by the person entitled, 13 but such sale may 
not be made as the enforcement of a lien. 14 

Under other statutes, property which had been 
occupied as a homestead by decedent who leaves a 
widow and children may not be sold to pay the 
debts which were not charged on the homestead dur¬ 
ing the lifetime of decedent, even after the chil¬ 
dren attain majority or die, or the widow dies, 15 
nor is the homestead rendered subject to sale mere¬ 
ly because the widow and children leave the home¬ 
stead and establish a domicile elsewhere. 16 

A decree ordering a sale on the theory that the 
homestead has been abandoned is improper in the 
absence of evidence of abandonment. 17 


husband and wife, or on execution to 
enforce judgment for the purchase 
price, or any part thereof, or the en¬ 
forcement of mechanic’s lien.—Pio¬ 
neer Mortgage Co. v. Carter, 202 P. 
513, 84 Okl. 85—Holmes v. Holmes, 
111 P. 220, 27 Okl. 140, 30 L.R.A..N.S., 
920. 

4. Minn.—In re Schultz* Estate, 282 

N.W. 471, 203 Minn. 565—In re 

Anderson’s Estate, 279 N.W. 266, 
202 Minn. 513, 116 A.L.R. 82. 

Tex.—Johnson v. Hampton, 8 S.W.2d 
640, 117 Tex. 580, reversing, Civ. 
App., 297 S.W. 891—Kimmons v. 
Abraham, Civ.App., 176 S.W. 671. 

5. Tex.—Allen v. Ramey, Civ.App., 
226 S.W. 489—Kimmons v. Abra¬ 
ham, Civ.App., 176 S.W. 671. 

6. In Minnesota 

(1) The statute, Mason St. 19 27 § 
8834, authorizing the sale of real es¬ 
tate of decedent including the home¬ 
stead under license of the probate 
court for payment of debts and leg¬ 
acies does not authorize sale of the 
homestead to pay legacies merely be¬ 
cause the personal estate is insuffi¬ 
cient for that purpose.—In re Ander¬ 
son’s Estate, 279 N.W. 266, 202 Minn. 
513, 116 A.L.R. 82. 

(2) Where testator imposed a leg¬ 
acy as a charge on realty, part of 
which was a homestead, it was im¬ 
proper for the probate court to li¬ 
cense a sale of the entire tract, in 
order to pay legacy.—In re Schultz’ 
Estate, 282 N.W. 471, 203 Minn. 565. 


7. Tex.—Kerens Nat. Bank v. Stock- 
ton, 40 S.W.2d 7, 120 Tex. 546, 77 
A.L.R. 362, reversing, Civ.App., 281 
S.W. 580. 

8. Minn.—In re Schultz’ Estate, 282 
N.W. 471, 203 Minn. 565. 

9. Okl.—Manning v. Dosher, 29 P.2d 
966, 167 Okl. 368. 

10. Iowa.—I n re Schultz’s Estate, 
185 N.W. 24, 192 Iowa 436. 

11. Okl.—Manning v. Dosher, 29 P. 
2d 966, 167 Okl. 368. 

12. Ill.—Fritts v. Fritts, 131 N.E. 
584, 298 Ill. 314. 

N.C.—Rocky Mount Savings & Trust 
Co. v. McDearman, 195 S.W. 531, 
213 N.C. 141. 

Ohio.—Taylor v. Thorn, 29 Ohio St. 
569. 

Rights of purchaser at former void 
sale 

One who had purchased at a sale 
by the executor during the exist¬ 
ence of the homestead right, and 
who acquired no title because the 
orders of sale and confirmation were 
void, was entitled to he subrogated 
to the rights of creditors, to the pay¬ 
ment of whose debts the money paid 
by such purchaser was applied, and 
could demand that the property be 
sold by the executor under order of 
court to reimburse such purchaser, 
after* the homestead right was termi¬ 
nated by the attainment of majority 
by. minor children.—Wehrle v. Wehr- 
le, 39 Ohio St. 365. 
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13. Abandonment "by widow 

(1) After the homestead has been 
abandoned by the widow of dece¬ 
dent, the real property which con¬ 
stituted the homestead becomes sub¬ 
ject to sale in satisfaction of de¬ 
mands probated against decedent’s 
estate, if the widow alone had a 
homestead interest.—Gill v. Dunn, 
116 S.W.2d 612, 196 Ark. 1178. 

(2) However, abandonment of 
homestead by widow does not affect 
the rights of the minor children, so 
as to permit its sale for payment of 
deceased’s debts during the minority 
of any of his children.—Martin v. 
Conner, 171 S.W. 125, 115 Ark. 359. 

14. Ill.—Fritts v. Fritts, 131 N.E. 
584, 298 Ill. 314. 

15. Mo.—Limb v. Bevins, App., 155 
S.W.2d 508. 

16. Rights as remaindermen vested 

Under Rev.St.1909 § 6708, St.Annot. 
§ 612, the sale of a homestead for 
payment of the debts of deceased 
owner was not authorized because 
the owner’s widow, daughters, and 
grandchild left the homestead after 
his death, and changed their domicile, 
as the rights of the children and 
heirs, as remaindermen in fee, be¬ 
came vested on the death of dece¬ 
dent, and their title was not for¬ 
feited by their failure to continue to 
reside on the property.—Dennis v. 
Gorman, 233 S.W. 50, 289 Mo. 1. 

17. Ill.—Wolf v. Ogden, 66 Ill. 224. 
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Consent to sale, and release by court. Under 
some statutes the court may, with the consent of 
the person entitled to the homestead, order a sale 
of the entire property for the payment of dece¬ 
dent’s debts, giving to such person the cash value 
of the homestead out of the proceeds, 18 and, where 
a statute authorizes the court to order the release 
of the homestead right or estate of minor children, 
it is permissible to order such release in order to 
effect the sale of the entire property to pay dece¬ 
dent’s debts, with provision for payment of the val¬ 
ue of such children’s interest out of the proceeds* 19 
In the absence of such consent, the court may not, 
in a statutory administration or probate proceeding 
for the sale of real property for payment of debts, 
order a sale of property free from the homestead 
estate. 20 

Effect of statutory limitation of amount of ex¬ 
emption. A homestead valued at less than the 
amount of the statutory exemption may not be sold 
by an executor or administrator under license of 
the court, to pay debts or to discharge encumbranc¬ 


es, 21 unless the court orders the sale, with the cor 
sent of the person entitled to the homestead, pui 
suant to statutory authorization. 22 There is at 
thority for the view that, where the land occupie 
as a homestead exceeds the value of the statutor 
homestead, and the situation is such that the dwel 
ing house and the grounds on which it stands to th 
value of the exemption cannot be set aside, equit 
has jurisdiction, on application of the represents 
tive, to direct a sale of the entire tract and froi 
the proceeds set apart the value of the exemption. 2 

Order or sale as void or voidable. While there i 
authority for the view that an order to sell th 
homestead of surviving members of decedent’s fair 
ily is not void for want of jurisdiction, notwitl 
standing such homestead is not subject to sale, 24 a 
order to sell the homestead to pay debts, in viols 
tion of the statute, has been regarded as void, 2 
and a sale pursuant to such an order is also void 2 
and passes no title 27 as against the heirs of dece 
dent. 28 


18. Ill.—Reminger v. Joblonski, 110 
N.E. 903, 271 Ill. 71—Hayack v. 
Will, 48 N.E. 292, 169 Ill. 145. 

24 C.J. P 567 note 22 [a]. 

19. Want of express order for re¬ 
lease 

Notwithstanding no express order 
for release of the homestead inter¬ 
est of minor children was made, 
as provided by Rev.St. c 52 § 4, see 
Smith-Hurd St.Annot. c 52 § 4, it 
was held, in view of the circumstanc¬ 
es, that the county court had, in 
effect, authorized the release of the 
interests of the minor children, in 
order to avoid clouding the title of 
the purchaser, and that the present 
value of their interests should be 
ascertained and paid to them.—Al¬ 
len V- Allen, 222 Ill.App. 438. 

20 . Ill.—Rayborn v. Farmers* State 
Bank & Trust Co., 238 Ill.App. 482 
—Allen v. Allen, 222 Ill.App. 438. 

21. Neb.—Gordon v. Gordon, 299 N. 
W. 515. 

29 C.J. p 1042 note 6 [b]. 

Increase in value of homestead 
Where a homestead was worth less 
than the amount of the statutory ex¬ 
emption at the death of the owner, 
but increased in value so that for 
several years prior to the death of 
the widow it was worth more than 
such amount, creditors were not 
barred from enforcing their claims 
against such excess on the death of 
the widow because they failed to 
proceed to sell such excess prior to 
her death.—Atherton v. Hughes, 94 
N.E. 546, 249 Ill. 317, reversing 156 
Ill.App. 215. 

22. Ill.—Reminger v. Joblonski, 110 

N.E. 903, 271 Ill. 71. . 7 .; \ 


23. Neb.—Warden v. Wardell, 99 N. 
W. 674, 71 Neb. 774. 

24. Iowa.—-Sigmond v. Bebber, 73 
N.W. 1027, 104 Iowa 431. 

24 C.J. p 566 note 16 [c]. 

25. Tex.—Cline v. Niblo, 8 S.W.2d 
633, 117 Tex. 474, 66 A.L.R. 916, 
modifying, Com.App., 292 S.W. 178, 
reversing, Civ.App., 286 S.W. 298 
—Greene v. Cass County State 
Bank, Civ.App., 7 S.W.2d 620—Rob¬ 
inson v. Seales, Civ.App., 242 S.W. 
754, rehearing denied 243 S.W. 694. 

Homestead valued at less than 
amount of statutory exemption 
A license of the court to sell a 
homestead valued at less than the 
amount of the statutory exemption, 
to pay debts or to discharge encum¬ 
brances, is void.—Gordon v. Gordon, 
Neb., 299 N.W. 515—29 C.J. p 1042 
note 6 £b]. 

26. Mo.—Kay v. Politte, 129 S.W.2d 
863, 344 Mo. 805, 23 A.L.R. 1145— 
Manpin v. Longacre, 288 S.W. 54, 
315 Mo. 872—Patton v. Buxton, 238 
S.W. 118. 

Tex.—Ward v. Hinkle, 8 S.W. 2 d 641, 
117 Tex. 566, reversing, Civ.App., 
252 S.W. 236—Greene v. Cass Coun¬ 
ty State Bank, Civ.App., 7 S.W.2d 
620. 

Absence of waiver 

Sale by administrator, pursuant to 
order of probate court, of land in 
which decedent’s widow had a home¬ 
stead, for payment of decedent’s 
debts, during the lifetime of the wid¬ 
ow, was void in the absence of waiv¬ 
er by her.—Robertson v. Adajqas, 260 
S.W. 37, 163 Ark. 290. 
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Sale void for want of jurisdiction 

( 1 ) Sale is void because of war 
of jurisdiction of court to make oi 
der.—Dennis v. Gorman, 233 S.V 
50, 289 Mo. 1. 

(2) Sale of minor’s homestead b 
order of probate court to pay debt 
of decedent was void for want c 
jurisdiction of such court.—Hart ' 
Wimberly, 296 S.W. 39, 173 Ark. lOfi 
—Johnson v. Taylor, 215 S.W. 16 
140 Ark. 100. 

(3) Such a sale is not within tt 
curative provisions of the act c 
March 12, 1919, Crawford & M.Dig. 
181—Hart v. Wimberly, supra. 

Knowledge of purchaser 

Sale of homestead in probate pr< 
ceedings for general debts is void ii 
respective of purchaser’s knowledg 
of homestead character.—Johnson ’ 
Hampton, 8 S.W.2d 640, 117 Tex. 58 
reversing, Civ.App., 297 S.W. 891- 

Sale subject to mortgage 

Sale by administrator lender ord< 
of court, subject to mortgage, of lan 
in which decedent’s minor childre 
were entitled to a homestead, fc 
payment of debts of decedent, ws 
void.—Bank of Mulberry v. Frazie 
9 S.W.2d 793, 178 Ark. 28. 

27. Mo.—Patton v. Button, 238 S.'V 
118. 

Tex.—Greene v. Cass County Stal 
Bank, Civ.App., 7 S.W.2d 620—Rol 
inson v. Seales, Civ.App., 242 i 
W.-754, rehearing denied 243 S.V 
694, 

26. Mo.—Johnson v. Adams, 7 S.“V 
.. 2 d 1010 . 
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§ 553. Amount to Be Sold 

a. In general 

b. Entire interest of decedent 

a. In General 

The order for the sale of real property for payment 
of debts usually should be limited to so much of the 
property of the estate as will satisfy the valid debts, 
but the circumstances may be such as to permit, or even 
require, an authorization or order to sell a greater 
amount. 

It is the policy of the law to limit the sale of 
real estate for payment of decedent’s liabilities to 
such amount as is necessary for that purpose, as 
far as is reasonably possible, having due regard for 
any injurious effect that might result from a sale of 
a portion only. 29 So where decedent’s lands are in 
separate lots or parcels, or are otherwise easily 
capable of separation, a probate decree for a sale 
to pay debts should, as a general rule, be limited 
to so much as will satisfy the valid debts, 30 but a 
sale cannot be held erroneous because of the ab¬ 


sence of proof as to the indivisibility of the land 
sold, where the entire proceeds of the sale were in¬ 
sufficient to discharge the debt. 31 

The court is usually allowed an ample discre¬ 
tion as to decreeing the sale of the whole or any 
part of d< cedent’s realty as may be deemed suitable 
or as the best interest of the estate may require, 32 
and a sale of more land than is necessary to pay 
debts may be ordered if the court deems that a sale 
of a smaller quantity will be prejudicial to the heirs 
or devisees, 33 or a sale of all the real estate may 
be ordered in a proper case, 34 as where the estate 
is indivisible without impairing its value, 35 or for 
any other reason a sale of the whole is for the best 
interests of the estate. 36 The order for sale should 
include all of a parcel where it is indivisible, 37 and 
the circumstances may be such as to require the 
sale of adjoining tracts together. 38 

It has been held error to license an executor to 
sell so much real estate as he may deem for the 
best interests of the estate. 39 Under the practice 


29. Ind.—Phillips v. Tribbey, 144 N. 
E. 145, 82 Ind-App. 68, denying- re¬ 
hearing- 141 N.E. 262, 82 Ind.App. 
(68, and modification of mandate de¬ 
nied 144 N.E. 861, 82 Ind.App. 68. 
24 C.J. p 569 note 37. 

After application of proceeds of per¬ 
sonal property 

Under the circumstances involved, 
the proceeds arising from the per¬ 
sonal property of decedent, after 
payment of costs and expenses of ad¬ 
ministration, should be applied in 
payment of liens on the personalty 
and real estate, and no more real es¬ 
tate should be sold than would be 
sufficient to pay liens on it.—Maulsby 
-v. Citizens’ Banking Co. of Modoc, 
127 N.E. 821, 73 Ind.App. 502. 

;Sale of interest of surviving husband 
Where surviving husband was ul¬ 
timately liable for payment of claims 
for funeral expenses against estate 
of his deceased wife and his three- 
fourths interest in such estate, un¬ 
der statute, was sufficient to pay 
jsuch claims, order of sale should be 
moulded to direct a sale of his three- 
fourths interest in the realty.—Phil¬ 
lips v. Tribbey, 144 N.E. 145, 82 Ind. 
App. 68, denying rehearing 141 N.E. 
262, 82 Ind.App. 68, and modification 
of mandate denied 144 N.E. 861, 82 
Ind.App. 68. 

0 a Cal.—In re Cook, 69 P. 968, 137 
Cal. 184. 

R.I.—Sayles v. Steere, 93 A. 34, 37 R. 
I. 411. 

94 C.J. p 569 note 37. 

Necessity and sufficiency of proof 

(1) In an action by administrator 
for settlement of the estate, an order 
for the sale of all the land of dece¬ 
dent for the payment df debts was 


not warranted, in the absence of 
proof as to the value of the land, 
that it was indivisible, or that a 
sale of all the land was necessary. 
—Ware’s Guardian v. Ware, 25 S.W. 
2d 56, 233 Ky. 109. 

(2) Since a court has no power to 
order a sale of more land than is 
necessary to pay the debts of de¬ 
cedent without proof of indivisibil¬ 
ity, chancellor erred in ordering a 
sale of a tract as a whole for the 
payment of an undetermined amount 
of indebtedness against decedent's es¬ 
tate.—Shirley v. Graham, 256 S.W. 
718, 201 Ky. 339. 

(3) Sale of lands to pay debts is 
void, as to infant heirs, where more 
land is sold than is necessary to pay 
the debts of the ancestor, in the ab¬ 
sence of a showing that the property 
is indivisible.—Louisville Banking 
Co. v. Pranger, 68 S.W. 632, 24 Ky. 
L. 408. 

(4) It has been held, however, that 
the absence of proof of indivisibility, 
does not of itself deprive the court 
of the right to order sale' of more 
land than necessary to pay debts of 
decedent in a suit to settle his es¬ 
tate, even though infants are inter¬ 
ested.—Connell v. Harper, 259 S.W. 
1017, 202 Ky. 406. 

31. Ky.—Pierce v. Marrs, 156 S.W. 
404, 153 Ky. 748. 

32. Conn.—Buel’s Appeal, 22 A. 488, 
60 Conn. 63. 

Tex.—McGrady v. Clary, Civ.App., 
247 S.W. 1099. 

Vt.—In re Reynolds, 95 A. 498, 89 Vt. 
224. 

24 C.J. p 569 note 39. 

33. N.Y.—In re Dolan, 88 N.Y. 309. 
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34. Ala.—Johnson v. Porterfield. 43 
So. 228, 150 Ala. 532. 

Cal.—In re Newlove, 75 P. 1083, 142 
Cal. 377. 

24 C.J. p 569 note 41. 

Property of testator’s estate 

The sale of all the property of tes¬ 
tator’s estate may be directed where 
such sale is necessary to settle the 
rights of the parties.—Miller's Ex’x 
v. People’s Bank, 41 S.W.2d 1096, 240 
Ky. 185. 

35. Cal.—In re Newlove, 75 P. 1083, 
142 Cal. 377. 

24 C.J. p 569, note 42. 

36. Cal.—In re Newlove, supra. 

24 C.J. p 570 note 43. 

37. Dwelling house and lot 
Where a dwelling house and lot 

devised by a testator for life with re¬ 
mainder over, and which was subject 
to the testator’s debts, was not di¬ 
visible, a judgment could hot be ren¬ 
dered for a sale of a sufficiency of 
it to pay the debts, and the whole 
of the property should have been 
ordered sold.—Lindenberger v. Cor¬ 
nell, 229 S.W. 54, 190 Ky. 844. 

38. Bight of heirs opposing sale 
The right of heirs who oppose the 

granting of a petition for sale for 
payment of debts to have adjoining 
tracts sold together, on the granting 
of the petition, has been recognized, 
where that would be advantageous 
to the estate, even though the pro¬ 
ceeds of such sale will be more than 
is required to pay tile debts.—Ken¬ 
nedy v. Parks, 116 So. 161, 217 Ala. 
323. 

33. Ill.—Morris v. Hogle, 37 HI. 150, 
87 Am.D. 243, 
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in some jurisdictions, however, a trustee appoint¬ 
ed in a suit by creditors to obtain the sale of real 
property to pay decedent’s debts may be given dis¬ 
cretion as to what amount and what parcels are to 
be sold; 40 this discretion is subject to control by 
the court. 41 

While it has been held that the title of the pur¬ 
chaser is not affected by the fact that the proceeds 
of the sales made by the administrator exceeded 
the amount of debts, 42 it has been held that, if the 
representative sells more than he was authorized to 
sell by the order or license of the court the sale 
is void. 43 While the view has been taken that, 
when a sufficient quantity has been sold to realize 
the amount required to pay the indebtedness, the 
administrator cannot proceed under the order to 
sell other lands, 44 the circumstances may be such 
as to authorize the sale, as a whole, of all parcels 
of property covered by the order of sale, notwith¬ 
standing separate bids on some of the parcels ex¬ 
ceeds in amount the total of the scheduled debts. 45 

b. Entire Interest of Decedent 

The decedent's entire interest in the real property 
which is the subject matter of the sale usually should 
be sold. 

On a sale of land by an executor or administra¬ 
tor for the payment of the debts, all decedent’s 
interest therein should be sold, subject only to en¬ 
cumbrances existing at the time of his death, 46 and 
where decedent owned the entire estate, an undivid¬ 
ed or partial interest therein usually cannot be 
sold. 47 However, the right of the widow of dece¬ 


dent, as a creditor, to proceed for the sale of the 
fractional share of decedent’s real property which 
is subject to his debts has been recognized, 48 and 
the court may order a sale of real estate subject 
to the right of the widow of decedent to use and 
occupy it during her lifetime, in accordance with 
an agreement between persons interested in the es¬ 
tate. 43 

§ 554. Payment or Security to Prevent Sale 

Heirs or other persons interested in the estate ordi¬ 
narily have the right to prevent a sale for the payment 
of decedent's debts by paying them, and, under some 
statutes, heirs or devisees may prevent a sale to pay 
debts by giving a bond for payment. 

The heirs or legatees, or those interested in the 
estate, have ordinarily a right to furnish the neces¬ 
sary money for the payment of decedent’s debts and 
thus remove the cloud on their title to the land 
arising out of its liability to be sold for the debts; 50 
and in some states it is considered that no decree 
of sale for the payment of debts should be made 
without giving them a reasonable opportunity to 
pay the debts and thus avoid a sale. 51 A person who 
has a mere license to enter land and to cut and re¬ 
move trees does not have such an interest in the 
real property of decedent as will entitle him to pay 
the debts of decedent in order to prevent a sale. 52 

A tender of the indebtedness by the heirs, con¬ 
ditioned on the creditor’s assignment of the debt 
to them, has been regarded as insufficient to pre¬ 
vent an order of sale. 53 Tender or payment of onl}- 
a part of the indebtedness will not usually affect 
the validity of a subsequent sale, 54 and the court 


40. Md.—Hopper v. Hopper, 190 A. 
841, 172 Md. 152. 

41. Md.—Hopper v. Hopper, supra. 

43. U.S.—Comstock v. Crawford, 

Wis., 3 Wall. 396,^ 18 L.Ed. 34. 

43. Me.—Wakefield v. Campbell, 20 
Me. 393, 37 Am.D. 60. 

Mass.—Gregson v. Tuson, 26 N.E. 

874, 153 Mass. 325. 

24 C.J. p 570 note 45. 

Effect of defects in proceeding on 
rights of bona fide purchaser see 
infra § 643. 

44. Tex.—Wells v. Mills, 22 Tex. 
302. 

45. Sale advantageous to estate as 
whole, etc. 

The sale together of testatrix's 
three properties to pay debts was 
valid, where the order required them 
to be bid on separately and then as 
whole, and, offered singly, they were 
bid to an aggregate price of some 
seventeen thousand dollars, but, of¬ 
fered together, they realized some 
twenty two thousand dollars, despite 
the Surviving husband's claim that 
the sum realized from the sale of two. 


of them was sufficient to pay the 
debts, interest having accrued on the 
scheduled debts, and the expense of 
settling the estate being unknown, 
the surviving husband not being the 
only person interested in the assets 
of the estate remaining after the pay¬ 
ment of debts.—In re Randall’s Es¬ 
tate, 112 A. 780, 269 Pa. 530. 

46. Mich.—Hewitt v. Durant, 44 N. 
W. 3l§, 78 Mich. 186. 

24 C.J. p 570 note 46. 

47. La.—Le Boeuf v. Webre, 4 So. 
223, 40 La.Ann. 380. 

Mich.—Eberstein v. Oswalt, 10 N.W. 

360, 47 Mich. 254. 

24 C.J. p 570 note 47. 

43. Va.—Morrison v. Morrison, 14 
S.E.2d 322, 177 Va. 417. 

49. Ky.—Caudill v. Trimble’s Adm'r, 
117 S.W.23 993, 273 Ky. 793. 

50. N.C.—Parker v. Porter, 179 S.E. 
28, 30, 208 NjC. 31, citing Corpus 
Juris. 

24 C.J. p 570 note 48. 
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Beneficiary of agreement to make 
person heir 

Where administrator sought an or¬ 
der authorizing sale of realty to pay 
debts of the estate and defendant 
raised issue of equitable sole seizin 
which, if the facts were found to 
be as alleged by such defendant, en¬ 
titled her to a judgment decreeing 
specific performance of an agreement 
of the deceased to leave his property 
to such defendant, if defendant w,as 
entitled to specific performance, she 
could pay to the administrator a sum 
sufficient to discharge debts of the 
estate and costs of administration, 
and thus discharge the right of the 
administrator to sell the land.— 
Chambers v. Byers, 199 S.E. 398, 214 
N.C. 373. 

51. W.Va.—Hart v. Hart, 8 S.E. 562, 
31 W.Va. 688. 

24 C.J. p 570 note 49. 

52. Mass.—Fletcher v. Livingston, 
26 N.E. 1001, 153 Mass. 388. 

53. Or.—Weill v. Clark, 9 Or. 387. 

54. S.C.—Green v. Cannady, 51 S. 
E. 92, 71 S.C. 317. 
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has denied the right of one who has acquired a 
portion of decedent's land to pay a ratable share 
of the debt and to retain the land. 55 

The widow of decedent whose dower interest is 
subordinate to the rights of decedent’s creditors may 
elect to pay the debts in order to avoid a sale of 
{.he property to pay such debts, 56 but she is not 
bound to do so, 57 and the heirs may not compel her 
to pay the debts in order to protect their interest. 58 

Giving bond. The heirs or devisees may, under 
some statutes, prevent a sale of the realty by giving 
a bond for the payment of debts, 59 and it is held 
that the giving of such a bond is the only method 

B. PROCEED! 

§ 555. In General 

A sale ordinarily can be ordered only in an appro¬ 
priate proceeding for that purpose in which statutory 
requirements are complied with and such an order is 
asked for. 


by which the heirs can prevent a sale of the land 
when the personalty is insufficient to pay debts. 60 
Under some statutes an offer to give bond for the 
payment of some, but not all, the debts is not suf¬ 
ficient to prevent the sale. 61 Where the statute ap¬ 
plies only to the prevention of a sale for the pay¬ 
ment of debts, the giving of a bond cannot defeat 
a sale to carry out the will of the testator. 62 

An offer in a pleading to pay the debts, or of 
judgment that the pleader give bond for their pay¬ 
ment, is not equivalent to actual payment of the 
debts or giving bond, and is insufficient to prevent 
a sale. 63 

GrS FOR SALE 

A sale ordinarily can be ordered only in an ap¬ 
propriate proceeding for that purpose in which stat¬ 
utory requirements are complied with and such an 
order is asked for ; 64 and an instrument executed 
by an heir and authorizing the executor or admin- 


55 . N.C.—Hinton v. Whitehurst, 73 
N.C. 157. 

24 C.J. P 570 note 48 [a] (2). 

Part of land acquired in partition 
proceeding* 

In suit by administrator for sale 
of land to pay decedent's debts, en¬ 
tire tract covered by mortgage was 
properly ordered sold for purpose 
of paying debts and costs of admin¬ 
istration, although owner of one 
tract, allotted to him in partition pro¬ 
ceeding, had tendered what he 
claimed to be his share of mortgage 
debt.—Brier v. Childers, 148 N.E. 
474, 196 Ind. 520. 

56. Va.—Morrison v. Morrison, 14 S. 
E.2d 322, 177 Va. 417. 

57. Va.—Morrison v. Morrison, su¬ 
pra. 

Widow as creditor 

Where the widow as doweress or 
life tenant had elected not to pay 
the debts but to allow the property 
to be sold to satisfy them, she could 
proceed as creditor to have the sale 
made, notwithstanding she had col¬ 
lected rents from the property.—Mor¬ 
rison v. Morrison, supra. 

58. Va.—Morrison v. Morrison, su¬ 
pra. 

59. Ohio.—Landis v. Scherer, 158 N. 
E. 207, 25 Ohio App. 7. 

24 C.J. p 570 note 50. 

Statute not applicable 

Iowa.—Seery v. Murray, 77 N.W. 

1058, 107 Iowa 384. 

24 C.J. p 570 note 50 [i], p 571 note 
54. 

SO. Ohio.—Stout v. Stout, 92 N.E. 
465, 82 Ohio St. 358, 137 Am.S.R. 
785. 


61. N.J.—In re Pitcher, 47 A. 277, 61 
N.J.Eq. 614. 

24 C.J. p 570 note 50 [h]. 

62. Iowa.—In re Bagger, 42 N.W. 
639, 78 Iowa 171. 

24 C.J. p 571 note 54. 

63. Ind.—Davis v. Kendall, 68 N.E. 
894, 161 Ind. 412. 

S.C.—Green v. Cannady, 51 S.E. 92, 
71 S.C. 317. 

64. Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

Ga.—Mutual Ben. Life Ins. Co. v. 

Wilson, 6 S.E.2d 716, 189 Ga. 344. 
Ky.—Alexander v. Hendricks, 258 S. 

W. 81, 201 Ky. 677. 

Mont.—In re Walker’s Estate, 106 P. 
2d 341, 111 Mont. 66 —Lamont v. 
Vinger, 202 P. 769, 61 Mont. 530. 

| N.Y,—Donovan v. Flynn, 220 N.Y.S. 

44, 219 App.Div. 471. 

Okl.—Johnson v. Hood, 46 P.2d 533, 
173 Okl. 108. 

24 C.J. p 544 note 62, p 571 note 55. 
Proceedings for second sale see in¬ 
fra § 613. 

Statutes governing proceeding 

(1) Where process was served aft¬ 
er the going into effect of a statute 
providing for commencement of the 
proceeding by service of process, the 
proceeding was governed by that 
statute, notwithstanding a further 
provision that nothing should render 
ineffectual or otherwise impair any 
rights, defenses or limitations law¬ 
fully accrued or established, since 
procedural matters are not “rights, 
defenses, or limitations lawfully ac¬ 
crued or established.”—Donovan v. 
Flynn, 220 N.Y.S. 44, 48, 219 App. 
Div. 471. 


(2) The statute providing a meth¬ 
od by which executors or adminis¬ 
trators may obtain authority to sell 
for the payment of debts land which 
has been devised with a requirement 
that it be kept together until the 
beneficiaries shall have reached the 
age of twenty one years establishes 
the exclusive, and not merely a 
cumulative, method by which such 
authority may be obtained; and the 
statute is applicable to an applica¬ 
tion made after it went into effect, 
although the will had been executed 
and probated before it went into ef¬ 
fect.—Mutual Ben. Life Ins. Co. v. 
Wilson, 6 S.E.2d 716, 189 Ga. 344. 

(3) A proceeding by decedent’s wid¬ 
ow to procure a sale of the prop¬ 
erty in the hands of the adminis¬ 
trator in order to procure therefrom 
a homestead and exemptions of per¬ 
sonal property is referable to a stat¬ 
ute making provision for a sale for 
distribution by the probate court, 
rather than to a statute conferring 
on the probate court jurisdiction 
theretofore exercised by chancery, 
but not contemplating sales in cases 
in which the property has previously 
been brought within the power of 
the court for purposes of adminis¬ 
tration.—Blount County Bank v. Kay, 
95 So. 297, 209 Ala. 74. 

Proceeding to equalize payments 

Where one of the joint purchas¬ 
ers of real estate dies, a proceed¬ 
ing to sell the lands to equalize the 
payments does not fall within the 
rules applicable to cases of sale for 
partition and for the payment of 
debts, in relation to the necessary 
proof, account, etc.—Rankin v. Black, 
1 Head, Tenn., 650. 
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istrator to sell certain land "under the direction of 
the court” does not dispense with the necessity of 
observing all the statutory requirements. 65 Where 
an administrator has commenced proceedings for 
the sale of real estate, all of the orders made in the 
matter are in the proceeding; that is, the proceed¬ 
ing consists of all orders and things done by the 
court from the filing of the petition to the confir¬ 
mation of the sale and delivery of the deed. 66 

Transfer of administration to chancery court. A 
statute providing for sales of personal property by 
the personal representatives under orders of the 
probate court does not govern in such proceedings 
in the chancery court in cases where the adminis¬ 
tration of an estate has been transferred, but such 
proceedings are controlled by a chancery rule au¬ 
thorizing the chancellor to order the sale of any 
personal property in the hands of a receiver, ex¬ 
ecutor, or administrator within its jurisdiction. 67 

Refusal of application without order. An an¬ 
nouncement by the court denying without prejudice 
an application for leave to sell, where not followed 
by the entry of an order, does not necessitate a new 
proceeding to authorize the court to hold further 
hearings and enter a binding order. 68 

§ 556. Nature and Form of Proceedings 

An application by the representative for leave to sell 
lands of the estate is very generally regarded as a pro¬ 
ceeding in rem, but it also has been considered quasi in 
rem or adversary. Such a sale is in the nature of a 
special proceeding, and is generally considered to be a 
judicial sale or in the nature of a Judicial sale. 

An application to the probate court by the exec¬ 
utor or administrator for leave to sell the lands 


of the estate is very generally regarded as a pro¬ 
ceeding in rem, 69 although there is also authority 
for the view that the proceeding is not strictly in 
rem, but only quasi in rem, 70 or adversary, 71 in its 
nature. While, as noted in § 560 infra, courts of 
equity in a number of states have jurisdiction of 
such proceedings under or apart from statute, a pro¬ 
ceeding by an executor or administrator to sell land 
for the payment of debts has been held in several 
cases not to be a chancery proceeding; 72 but the 
practice is analogous to that of courts of chan¬ 
cery. 73 

Under at least one statute, a creditor may assert 
his demand for a sale of real estate to pay debts 
only in a proceeding for a judicial settlement of the 
executor’s accounts. 74 

A proceeding by the administrator for the sale 
of real estate is, in so far as nonconsenting heirs 
are concerned, a proceeding for a forced divestiture 
of their title. 75 A proceeding for the sale of per¬ 
sonalty, on the other hand, is not a proceeding 
whereby title to property is divested, but a statute 
providing for such a proceeding is remedial and 
for the better protection of equitable interests in 
the property. 76 

An administrator has been allowed to maintain, as 
an incident of a proceeding to sell real estate to pay 
debts, an action to set aside a conveyance which 
had been obtained from decedent by fraud. 77 

Nature of sale. A sale by an administrator of 
real estate of the decedent under an order of court 
is in the nature of a special proceeding. 78 It is 
generally considered to be a judicial sale or in the 
nature of a judicial sale. 79 A sale of personalty. 


65. Minn.—Hartley v. Croze, 37 N. 
W. 449, 38 Minn. 325. 

66 . Idaho.—Reed v. Stewart, 87 P. 
1002, 1152, 12 Idaho 699. 

67. Ala.—Howell v. Randle, 54 So. 
563, 171 Ala. 451. 

68 . N.Y.—Bologna v. Weiner, 9 N.Y. 
S.2d 610. 

69. TJ.S.—Florentine v. Barton, 2 
Wall. 210, 17 L.Ed. 783. 

24 C.J. p 572 note 60. 

Corpus Juris statement of the rule 
quoted as hearing on the' point that 
proceedings pertaining to minor heirs 
are not adversary.—Eureka ’Building 
& Loan Ass'n v, Shultz 32, P^d, 477, 
480, 139 Kan. 435. , , . 

70. Mont.—Lamont v. Vinger, 202. P- 
769, 61 Mont. 530. 

71. Iowa.—Good v. Norley, 28 Iowa 
188. 

54 C.J. p 572 note 61. 

Act against heirs 

Idaho.—Kline v. Shoup, 226 P. 729, 
38 Idaho 202. 


Okl.—Seal v. Banes, 35 P.2d 704, 168 
Okl. 550. 

72. Neb.—Bixby v. Jewell, 101 N.W. 
1026, 72 Neb. 755. 

24 C.J. p 572 note 62. 

Claim in partition suit 
In a suit for partition of land of 
deceased by sale, a claim against 
the estate for services rendered is 
on the law side of the court.—Wind- 
burn v. Johnson, 141 S.E. 720, 144 
S.C. 3. 

73. Ill.—Ankrom v. Doss, 270 Ill, 
App. 464. 

24 C.J. p 572 note 63. 

74. N.Y.—In re O’Donneirs Estate, 

203 N.Y.S. 882, 208 App.Div. 374, 
reversing 20LN.Y<S. 463/121 Misc. 
496, reversed on other grounds In 
re O'Donnell, 147 N.E. 541, 240 N. 
Y. 99. ‘ * 

Applicability to pending proceeding 
Statute requiring application in ac- 

S04, 


counting proceeding is inapplicable 
to a probate proceeding which was 
pending when the statute took effect. 
—Rischel v. Gerken, 187 N.Y.S. 722, 
196 App.Div. 393. 

75. Mont.—Lamont v. Vinger, 202 P. 
769, 61 Mont. 530. 

76. Ky.—Barth v. Fidelity & Colum¬ 
bia Trust Co., 224 S.W. 351, 188 
Ky. 788. 

77. Ind.—Reed v. Brown, 19 N.E.2d 
1015, 215 Ind. 417. 

78. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

79. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 178 Ark. 13*0—Schalchlin v. 

, Corney, 5 S.W.2d 723, 177 Ark. 

101 . 

Ind.-^Rodebeck v. Richardson, 144 N. 

E. 41, 83 lnd.App. 186. 

Neb.—Mangold v. Grace, 193 N.W. 
' 338, 110 Neb. 216. ‘ 

24 C.J. p 683 note 44—25 C.J. p 9 
note 20 . 
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however, under an order of court as provided by 
statute has been held not to constitute a judicial 
sale by the court. 80 

§ 557. - Actions for Sale 

By some statutes a proceeding in the nature of an 
action for sale is authorized. 

By some statutes a proceeding in the nature of an 
action for sale is authorized. 81 

§ 558. Joinder of Proceedings 

A proceeding to sell real estate to pay debts may 
sometimes be joined with another proceeding. 

A proceeding to sell real estate for the payment 
of debts may sometimes be properly joined with 
another proceeding. 82 

§ 559. Time for Proceeding 

a. In general 

b. Statutes of limitation 

c. Reasonable time and laches 

a. In General 

While in general except as controlled by statute, a 
sale may be ordered at any time before settlement of 
the estate, it cannot usually be ordered after the estate 
has been actually closed and the representative dis¬ 
charged. 

While a sale generally should not be decreed be¬ 
fore disputed claims have been determined, as not¬ 
ed infra § 570, the court has been held to have ju¬ 
risdiction to authorize a sale of personalty before 
expiration of the period for presenting claims. 83 A 
probate court has jurisdiction to order the sale of 


land for the payment of debts, if the order is made 
within the period to which the time for the payment 
of claims may properly be extended, although the 
extension may not have been actually made ; 84 and 
it has also been held that the orphans’ court has 
jurisdiction to decree the sale of the real estate to 
pay the expenses of the administration of the estate 
after the expiration of the lien of decedent's debts. 85 

It has been held that as long as the estate remains 
unsettled and there remains real property of dece¬ 
dent subject to sale, the administrator may apply 
for a sale of such property to pay debts. 86 Under 
other authority, a sale of real estate cannot be or¬ 
dered after a decree of distribution of the real es¬ 
tate; 87 and the court cannot, as a rule, order or li¬ 
cense a sale after the succession has been actually 
closed and the executor or administrator has been 
discharged; 88 but a probate license to sell or mort¬ 
gage real estate is not necessarily void because 
granted after the expiration of the statutory time 
allowed for closing up the estate, if it has not been 
closed up in fact and if the will contemplates that 
it shall remain in the hands of the executor for a 
longer period. 89 

Under at least one statute, during a specified pe¬ 
riod following the qualification of the personal rep¬ 
resentative, he alone may maintain a proceeding for 
the sale of decedent’s real estate to pay debts; 90 
such a statute, however, has been held not to abro¬ 
gate, but merely to postpone until the expiration of 
such period, the right of creditors to maintain such 
a proceeding, 91 and to confer on the personal rep- 


80. Ky.—Barth v. Fidelity & Colum¬ 
bia Trust Co., 224 S.W. 351, 188 
Ky. 788. 

Sale of dividend-paying* stock 
Ky.—Barth v. Fidelity & Columbia 
Trust Co., supra. 

81. Ala.—Rucker v. Tennessee Coal, 
Iron & R. Co., 58 So. 465, 176 Ala. 
456. 

Cal.—In re Estate of Spriggs, 20 Cal. 

121 . 

Mont.—In re McLure's Estate, 248 P. 
362, 76 Mont. 476—Broadwater v. 
Richards, 2 P. 546, 4 Mont. 80. 

Statute authorizing sale to enforce 
judgment lien has been held to have 
no application to a suit in equity to 
subject land of a decedent to the 
payment of his debts.—Morrison v. 
Morrison, 14 S.E.2d 322, 177 Va. 417. 

82. Proceeding to set apart widow’s 
interest 

A proceeding to sell real estate for 
the payment of debts may be joined 
with a statutory proceeding to sell 
so that the widow’s interest can be 
set apart; but before making such 
sale the interest of the widow should 


be ascertained so that her rights at 
the sale can be protected without 
putting her under the burden of pro¬ 
tecting incidentally the rights of the 
creditors.—Albuquerque First Nat. 
Bank v. Lee, 45 P. 1114, 8 N.M. 589. 
Cross action to surcharge and falsify 
account 

In a proceeding by a creditor for 
the sale of real estate to pay his 
claim, a cross action to surcharge 
and falsify the account of the execu¬ 
tor showing that the personal prop¬ 
erty had been exhausted has been 
held not objectionable on the ground 
of misjoinder of actions.—Gurganus 
v. McLawhorn, 193 S.E. 844, 212 N.C. 
397. 

83. Ala.—Anderson v. Steiner, 115 
So. 4, 217 Ala. 85. 

84. Mich.—Pratt v. Houghtaling, 8 
N.W. 72, 45 Mich. 457. 

85. Pa.—Truby v. Steele, 45 Pa. 
Super. 152. 

88 . N.C.—Gibbs v. Smith, 11 S.E.2d 
140, 218 N.C. 382—Rocky Mount 
Savings & Trust Co. v. McDearman, 
195 S.E. 531, 213 N.C. 141. 
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Change in administrators during 
this period does not affect the rights 
of the parties.—Rocky Mount Sav¬ 
ings & Trust Co. v. McDearman, su¬ 
pra. 

87. Cal.—In re Baird’s Estate, 186 P. 
351, 181 Cal. 742. 

Appeal from decree of distribution 
does not per se restore to the court 
jurisdiction to order a sale.—In re 
Baird's Estate, supra. 

88 . La.—Servier v. Gordon, 25 La. 
Ann. 231. 

24 C.J. p 546 note 69 [Z], p 573 note 
75. 

88 . Mich.—Church v. Holcomb, 7 N. 
W. 167, 45 Mich. 29—Larzelere v. 
Starkweather, 38 Mich. 96, distin¬ 
guishing Hoffman v. Beard, 32 
Mich. 218. 

24 C.J. p 573 note 76. 

90. W.Va.—Hess v. Casto, 197 S.E. 
292, 120 W.Va. 158—Citizens' State 
Bank of Ripley v. McKown, 146 
S.E. 876, 106 W.Va. 626. 

91. W.Va.—Hess v. Casto, 197 S.E. 
292, 120 W.Va. 158. 
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resentative only a right which he may waive. 92 
After expiration of the statutory period, the credi¬ 
tor may institute such a proceeding if the personal 
representative has not done so. 93 

By some statutes, proceedings for the sale of land 
for distribution are authorized to be instituted aft¬ 
er, 94 or only after, 95 the expiration of a specified 
period following the grant of administration. How¬ 
ever, a surrogate has been held authorized to or¬ 
der a sale on an application made during the period 
within which a distribution cannot be had. 96 

Where the question whether an administrator has 
committed a devastavit can be determined only by 
suit, a creditor of the estate is not required to post¬ 
pone making an application for a sale of realty to 
satisfy his debt until litigation over the question 
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of devastavit is determined by the court of last re¬ 
sort. 97 

b. Statutes of Limitation 

The general statutes of limitation do not as a rule 
apply to an application for the sale of a decedent’s real 
estate, although a contrary view has been asserted. In 
some jurisdictions particular statutes limit the time with¬ 
in which application must be made for an order or license 
to sell. 

The general statutes of limitation do not as a 
rule apply to an application for the sale of a dece¬ 
dent’s real estate, 98 although a contrary view has 
been asserted. 99 

In some jurisdictions particular statutes limit the 
time within which application must be made for an 
order or license to sell, 1 which statutes, as a rule, 
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92. W.Va.—Hess v. Casio, supra. 
Failure to object 

Where the personal representative, 
the heirs, and the other known cred¬ 
itors are made parties to such a pro¬ 
ceeding by a creditor during the stat¬ 
utory period, failure of the personal 
representative and heirs to object to 
maintenance of the proceeding by the 
creditor may constitute a waiver of 
the right of the personal representa¬ 
tive to maintain the proceeding.— 
Hess v. Oasto, supra. 

93. W.Va.—Broderick v. Broderick, 
28 W.Va. 378—Reinhardt v. Rein¬ 
hardt, 21 W.Va. 76. 

94. Proceedings by legatee 

Ga.—Sanders v. Hepp, 8 S.R2d 87, 
190 Ga. 18. 

95. Tex.—Anderson v. Lockhart, 2 
Tex.Unrep.Cas. 63. 

Only the personal representative 
may maintain within a specified pe¬ 
riod after his qualification a pro¬ 
ceeding for the sale of decedent’s 
real estate in the nature of a pro¬ 
ceeding for settlement of his estate. 
—Courtney v. Morgan, 156 S.W.2d 
175, 288 Ky. 342. 

96. N.Y.—In re D’Andrea, 193 N.Y. 
S. 764, 118 Misc. 541. 

97. Tex.—Brown v. Fleming, App., 
212 S.W. 483. 

98. Kan.—Thomas v. Williams, 103 
P. 772, 80 Kan. 632, 25 L.R.A.,N.S., 
1034. 

24 C.J. p 573 note 78. 

Heal estate fraudulently conveyed 
A proceeding to sell lands which 
were fraudulently conveyed by dece¬ 
dent during his lifetime is not barred 
if brought within the time specified 
by a statute expressly pertaining 
to such a proceeding, notwithstand¬ 
ing the elapsing of the time allowed 
by a general statute for setting aside 
such conveyances.—Waltz v. Sheetz, 
61 P.2d 883, 144 Kan. 595. 


99. Ind.—Scherer v. Ingerman, 11 

N.E. 8 , 12 N.E. 304, 110 Ind. 428. 
24 C.J. p 573 note 79. 

License after debts barred see supra 

§ 53 9. 

Heal estate fraudulently conveyed 

Under a statute providing that 
lands which were fraudulently con¬ 
veyed by decedent during his lifetime 
may be sold after his death for pay¬ 
ment of his debts only where the 
lands would have been liable to at¬ 
tachment and execution by a creditor 
of decedent during his lifetime, a 
proceeding for such a sale is barred 
where an attachment and execution 
by a creditor of decedent before his 
death was barred by the statute of 
I limitations; and this is true not¬ 
withstanding a further provision that 
a proceeding by the personal rep¬ 
resentative to sell lands so conveyed 
must be brought within a specified 
time after decedent’s death.—Todd v. 
Eberwine, 22 N.E.2d 977, 216 Ind. 
47. 

1. Wis.—Scholl v. Adams, 239 N.W. 

452, 206 Wis. 174. 

24 C.J. p 557 note 43 [j], p 574 note 

81. 

As against grantees or encumbranc¬ 
ers 

(1) Under the New York statute, 
where a creditor has not filed a claim 
within the statutory creditors’ lien 
period, his right to apply for a sale 
of real estate to pay debts after ex¬ 
piration of such period is subject to 
the rights of a person to whom the 
real estate has been mortgaged in 
good faith by a distributee, even 
where the mortgage was executed 
during the statutory creditors’ lien 
period.—In re Frasinetti’s Estate, 22 
N.Y.S.2d 718, 175 Misc. 52, affirmed 
In re Decker’s Will, 24 N.Y.S.2d 
988, 260 App.Div. 997. 

(2) However, the executor or ad¬ 
ministrator may apply for a sale of 
real estate in a proceeding for a ju¬ 
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dicial settlement of his accounts 
whenever had, unless the real estate 
has been aliened or encumbered in 
the meantime.—In re CunnifiT’s Es 
tate, 4 N.E.2d 946, 272 N.Y. 89, re¬ 
versing 286 N.Y.S. 870, 246 App.Div. 
352, reversing 282 N.Y.S. 675, 156 
Misc. 596—In re Collins’ Estate, 203 
N.Y.S. 495, 122 Misc. 265. 

(3) A creditor may apply for a 
sale in like circumstances.—In re 
Cunniff’s Estate, supra—In re Rosen¬ 
blatt’s Estate, 3 N.Y.S.2d 619, 167 
Misc. 258—In re Baker's Estate, 298 
N.Y.S. 261, 164 Misc. 92. 

(4) An application for a sale of 
real estate free from any alienation 
or encumbrance after decedent’s 
death may be made after expiration 
of the statutory period if made in a 
proceeding which was instituted dur¬ 
ing the statutory period.—In re Mc¬ 
Kenna’s Estate, 12 N.Y.S.2d 409, 171 
Misc. 273. 

(5) The statute is applicable to 
proceedings which were pending 
when it went into effect.—In re Col¬ 
lins’ Estate, supra. 

Incidental relief in timely proceeding 

(1) Under the New York statute, 
an application for a sale of real es¬ 
tate may be made after expiration ol 
the statutory period if made in a 
proceeding which was instituted dur¬ 
ing the statutory period.—In re Mc¬ 
Kenna's Estate, 12 N.Y.S.2d 409, 171 
Misc. 273—In re Springer's Estate, 
249 N.Y.S. 729, 140 Misc. 57. 

(2) Where a creditor commenced 
within the statutory period a pro¬ 
ceeding for an accounting by the ex¬ 
ecutor, with which was ordered con¬ 
solidated a voluntary proceeding for 
accounting commenced after the stat¬ 
utory period, an application by the 
creditor in such proceedings for a 
sale of real estate was not barred 
by the statute.—In re O’Donnell’s Es¬ 
tate, 203 N.Y.S. 882, 208 App.Div. 
374, reversing 201 N.Y.S. 463, 121 
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begin to run from the time of the appointment or 
qualification of the executor or administrator. 2 

The filing of a petition within the time limited 
gives the court jurisdiction, although the citation 
is not returnable until after the expiration of that 
period, 3 or even though the citation is not issued 
until after the expiration of such time. 4 A forti¬ 
ori, where the sale has been ordered, made, and 
confirmed within the time allowed by statute, it 
cannot be avoided because the statutory period ex¬ 
pired before full consummation of the sale by pay¬ 
ment of the purchase money and delivery of the 
deed. 5 


c. Reasonable Time and Laches 

Apart from statutes of limitation, an application for 
an order or license to sell must be made within a reason¬ 
able time, or a good reason for delay shown. What is a 
reasonable time is generally to be determined by the 
court under the circumstances of each case. 

Apart from statutes of limitation, an application 
for an order or license to sell must be made within 
a reasonable time, 6 and the right to obtain an or¬ 
der or license to sell may be lost by laches or delay¬ 
ing without excuse for an unreasonable time to 
make the proper application to the court. 7 Even 
a delay for a considerable length of time, however, 
will not result in a loss of the right where such de¬ 
lay is excused or a good reason therefor is shown. 8 


Misc. 496, reversed on other grounds 
In re O'Donnell, 147 N.E. 541, 240 
N.T. 99. 

(3) The theory of the statute is 
that a statutory lien for debts, of 
which all alienees have notice, is im¬ 
pressed on the real estate for the 
statutory period after the issuance 
of letters, which lien is extended by 
the institution within such period of 
a proceeding in which the lien is 
capable of enforcement.—In re Mc¬ 
Kenna's Estate, supra. 

Where claim duly filed and verified 

A statute limiting time for bring¬ 
ing actions to charge realty of de¬ 
cedent with his debts was inapplica¬ 
ble to suit by executrix for sale of 
realty to pay decedent's debts, as re¬ 
spects claim against estate which 
was duly filed and verified.—Roberts 
v. Grayson, 173 So. 38, 233 Ala. 658. 

Sale for payment of legacies or dis¬ 
tribution 

(1) In New York the statute is not 
applicable to a sale for the payment 
of legacies "or for distribution.—Bren¬ 
nan v. Adler, 180 N.Y.S. 359, 190 
App.Div. 589—In re McKenna’s Es¬ 
tate, 12 N.Y.S.2d 409, 171 Misc. 273 
—In re Goetzmann, 160 N.Y.S. 503, 96 
Misc. 377. 

(2) An application for such a sale 
may be made even after a judicial 
settlement of the executor’s accounts* 
—In re Kelly’s Estate, 259 N.Y.S. 
120, 144 Misc. 330. 

Right accruing previous to statute 

Where the statute provides that it 
shall not render ineffectual or impair 
any right which accrued before the 
statute took effect, it does not pre¬ 
clude the institution, after expiration 
of the period prescribed by the stat¬ 
ute, and even after the statute took 
effect, of proceedings to sell real es¬ 
tate the right to institute which ac¬ 
crued before the statute took effect.— 
O'Flyn v. Powers, 32 N.E. 1085, 136 
N.Y. 412—Donovan v. Flynn, 220 N. 
Y.S. 44, 219 App.Div. 471—Rischel v. 
Gerken, 187 N.Y.S. 722, 196 App.Div. 
393. 


Exclusion of period of other proceed- 
1 ing 

The time during which an action 
was pending against the executor 
on a claim against decedent is not 
included in the period within which 
the statute requires the application 
for an order of sale to be made. 

N.Y.—In re Bingham, 27 N.E. 1055, 
127 N.Y. 296. 

Ohio.—Kohn v. Kohn, 36 N.E.2d 1009, 
67 Ohio App. 404. 

Statute held not to extend time in¬ 
definitely 

N.Y.—In re Engel’s Estate, 179 N.Y. 
S. 556, 109 Misc. 514. 

Bona fide purchasers 

Limitation held applicable only in 
favor of bona fide purchasers for 
value.—Mead v. Jenkins, 95 N.Y. 31, 
affirming 27 Hun 570, 29 Hun 253— 
Mead v. Jenkins, 4 Redf.Surr., N.Y., 
369. 

2 . Iowa.—Cummings v. Lynn, 96 N. 
W. 857, 121 Iowa 344. 

24 C.J. p 574 note 82. 

Delay in granting letters 

Under some statutes, real estate 
cannot be subjected to decedent’s 
debts unless letters of administra¬ 
tion have been granted within a spec¬ 
ified time after decedent’s death.— 
In re Patrick’s Estate, 79 P.2d 969, 
195 Wash. 105—24 C.J. p 574 note 82 
[c]. 

Statute not mandatory 

A statute providing that the ex¬ 
ecutor or administrator shall sell, 
within a certain period after the date 
of his bond, the whole of estate’s 
personal property liable for payment 
of debts, with named exceptions, is 
not mandatory and does not impose 
absolute duty to sell within that pe¬ 
riod, irrespective of estate’s debts.— 
Richter v. Anderson, 10 N.E.2d 789, 
56 Ohio App. 291. 

3. N.Y.—Matter ot Topping, 9 N.Y. 
S. 447, 18 N.Y.Civ.Proc. 115, 2 Conn. 
Surr. 187. 

4. N.Y.—Matter of Van Vleck, 66 N. 
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Y.S. 727, 32 Misc. 419, 1 Mills Surr. 
606. 

24 C.J. p 575 note 84. 

5. Pa.—Golden’s Estate, 56 Pa.Su¬ 
per. 300. 

6 . U.S.—National Surety Corpora¬ 
tion of New York v. Ellison, C.C.A. 
Minn., 88 F.2d 399. 

Ark.—Backes v. Reidmiller, 249 S. 

W. 10, 157 Ark. 569. 

Iowa.—In re Spicer's Estate, 212 N. 

W. 689, 203 Iowa 393. 

N.C.—Creech v. Wilder, 193 S.E. 281, 
212 N.C. 162. 

24 C.J. p 575 note 86 . 

7- Ark.—Backes v. Reidmiller, 249 
S.W. 10, 157 Ark. 569. 

Ill.—Pierson v. Fishback, 20 N.E. 2 d 
329, 299 Ill.App. 627—Morgan v. 
Whiteside, 216 Ill.App. 566. 

24 C.J. p 575 note 87. 

Delay in prosecution as ground for 
dismissal see infra § 573 . 

Circumstances not showing laches 
Ill.—In re Fitzgerald’s Estate, 272 
Ill.App. 581. 

Mass.—Abbott v. Downs, 47 N.E. 94, 
168 Mass. 481. 

24 C.J. p 548 note 80 [d]. 

8 . Iowa.—In re Spicer's Estate, 212 
N.W. 689, 203 Iowa 393. 

24 C.J. p 575 note 88 . 

Circumstances excusing delay 

(1) A delay occasioned by a desire 
of the administrator to obtain pay¬ 
ment of the debts without proceed¬ 
ings and thereby avoid expense may 
be excusable.—In re Lindsay’s Es¬ 
tate, 18 N.Y.S. 2d 800. 

(2) Other circumstances see In re 
Peters’ Estate, 27 N.E.2d 314, 305 
Ill.App. 485—24 C.J. p 575 note 88 
[a]. 

Termination of homestead right 
Creditors have been held justified 
in delaying an attempt to sell land 
occupied by decedent's widow as her 
homestead until the termination of 
her homestead right, although twen¬ 
ty-seven years elan^d.—FrW v. 
Lowe, 83 N.E. 1083, 232 Ill. 622, re¬ 
versing 119 Ill.App. 246. 
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What is a reasonable time is generally a matter 
to be determined by the court, in its sound discre¬ 
tion, under the circumstances of each case; 9 but 
according to a number of cases the statute of limi¬ 
tations furnishes a proper analogy, 10 although a de¬ 
lay beyond such period, if satisfactorily explained, 
will not bar an application. 11 It has also been 
held that in the absence of peculiar circumstances 
excusing delay 12 the application should be made 
within the time allowed for the filing and allowance 
of claims. 13 Where the land is subject to dower 
and homestead interests, which represent substan¬ 
tially its entire value, or otherwise preclude its sale 
to advantage, or at all, a delay until the termination 
of such interests is not regarded as laches. 14 

Where the representative is also an heir, a delay 
which would bar the right to sell land as against 
another heir may not result in the loss of the right 
to sell as to his own interest. 15 


§ 560. Jurisdiction 

The authority of a probate court to order a sale of 
decedent’s real estate is special and limited, under stat¬ 
utes which designate the special cases for its exercise 
and the provisions of which must be strictly complied 
with. Generally this jurisdiction is exclusive in the first 
instance, although under some statutes it is concurrent 
with that of other courts. The court of the county in 
which letters were granted generally has exclusive pow¬ 
er to order the sale of decedent’s realty situated within 
the state, even though outside the county. 

The probate court has no inherent authority to 
order a sale of decedent’s real estate, but its au¬ 
thority for this purpose, is a special and limited one 
derived from statutes which designate the special 
cases for its exercise and the provisions of which 
must be strictly complied with throughout the en¬ 
tire proceeding. 16 As a general rule, the statutes 
confer jurisdiction with regard to ordering a sale 
of realty on the probate court or the court vested 
with jurisdiction of the administration of estates, 17 


9. Ill.—Frier v. Lowe, supra. 

24 C.J. p 576 note 89. 

Belay lield unreasonable 

(1) Ten years.—Backes v. Reid mil¬ 
ler, 249 S.W. 10, 157 Ark. 569. 

(2) Other periods see 24 C.J. p 576 
note 89 [d]. 

10. Ark.—Backes v. Reidmiller, su¬ 
pra. 

Ill.—In re Fitzgerald’s Estate, 272 
Ill.App. 581. 

24 C.J. p 576 note 90. 

11- Ill.—In re Fitzgerald’s Estate, 
supra. 

12. Uncertainty as to sufficiency of 
personalty 

An application for sale may prop¬ 
erly be entertained after expiration 
of the period for filing claims where 
the personalty is sufficient to satisfy 
all uncontested claims, hut there are 
contested ones.—In re Spicer’s Es¬ 
tate, 212 N.W. 689, 203 Iowa 393. 

13. Iowa.—Milbum v. East, 102 N. 
W. 1116, 128 Iowa 101—McCrary v. 
Tasker, 41 Iowa 255. 

14. N.C.—Rocky Mount Savings & 
Trust Co. v. McDearman, 195 S.E. 
531, 532, 213 N.C. 141, citing Cor¬ 
pus Juris. 

24 C.J. p 576 note 92. 

15- Ark.—Black v. Robinson, 68 S. 

W. 489, 70 Ark. 185. 

24 C.J. p 576 note 94. 

16. TJ.S.—Bank of Hamilton v. Dud¬ 
ley, Ohio, 2 Pet. 492, 524, 7 L.Ed. 
496. 

Idaho.—Swinehart v. Turner, 224 P. 
74, 38 Idaho 602. 

Ill.—Farmers' State Bank & Trust 
Co. of Jacksonville v. Ray born, 238 
Ill.App. 542. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

*.Y.—In re Perkins’ Estate, 204 N. 
Y.S. 667, 122 Misc. 593. 


Okl.—Seal v. Banes, 35 P.2d 704, 
168 Okl. 550. 

24 C.J. p 576 note 97. 

Beal estate including homestead 
Under the Missouri statute, the 
probate court has no jurisdiction to 
order the sale of land of decedent 
who died leaving a widow and child, 
where such land includes the home¬ 
stead, and such homestead cannot 
be severed from the residue of the 
land without great injury thereto, 
but the jurisdiction in such case is 
in the circuit court.—In re Rombauer 
Estate, Mo., 256 S.W. 1066. 

17. U.S.—Montgomery v. Equitable 
Life Assur. Soc. of U. S., C.C.A.U1., 
83 F.2d 758. 

Ark.—Sewell v. Reed, 71 S.W.2d 191, 
189 Ark. 50—Sullivan v. Times Pub. 
Co., 24 S.W.2d 865, 181 Ark. 27. 
Mass.—Ott v. Hogan, 150 N.E. 324, 
254 Mass. 491. 

Mo.—In re Dildine’s Estate, 239 S.W. 
112, 293 Mo. 393. 

Okl.—White House Lumber Co. v. 

Howard, 286 P. 327, 142 Okl. 163. 
Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

15 C.J. p 1016 notes 98, 99—24 C.J. 
p 576 note 98. 

Dictum New York Life Ins. Co. v. 
Gilmore, 157 S.E. 188, 171 Ga. 894, 
reversing 149 S.E. 799, 40 Ga.App. 
431, and conformed to 159 S.E. 288, 
43 Ga.App. 442. 

Enlargement of powers 

An Illinois statute has been held 
greatly to enlarge the powers of 
county and probate courts with re¬ 
spect to proceedings to sell lands for 
the payment of debts.—Bauer v. Ben¬ 
ton State Bank, f58 Ill.App. 332. 
Constitutionality of statutes 

(1) A statute authorizing the pro¬ 
bate court on application of the ex¬ 
ecutor to order a sale of real estate 
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on which a legacy Is a charge where 
the personal estate is insufficient to 
satisfy the legac ■ is not beyond the 
power of the legislature to enact 
under a provision of the constitution 
conferring on probate courts juris¬ 
diction of all probate matters and 
the settlement of estates of deceased 
persons.—In re Bishop’s Estate, 18 
N.E.2d 218, 370 Ill. 173. 

(2) Constitutionality of other pro¬ 
visions see 24 C.J. p 576 note 98 [a]. 

Clerk of court 

(1) In North Carolina an order of 
sale by the clerk of the superior 
court approved by the superior court 
judge holding the courts of the dis¬ 
trict is within the jurisdiction of 
the court.—Graham v. Floyd, 197 S.E. 
873, 214 N.C. 77. 

(2) Other holdings as to jurisdic¬ 
tion of clerk see 24 C.J. p 576 note 98 
WJ. 

Intestate without kin or spouse 

In Pennsylvania the power of the 
orphans’ court to supervise or di¬ 
rect the sale of real estate of an in¬ 
testate dying without kin or spouse 
has been held to be the same, al¬ 
though differently invoked, under suc¬ 
cessive statutes relating thereto.— 
In re Rooney’s Estate, 38 Pa.Dist. & 
Co. 524. 

Jurisdiction of probate court in case 
of mortgage * 

(1) The probate court cannot make 
an order of sale of the homestead of 
a deceased husband to satisfy a valid 
mortgage executed before the dec¬ 
laration of homestead; his remedy 
is in the district court.—In re Orr, 
29 Cal. 101. 

(2) The probate court has jurisdic¬ 
tion to determine whether a deed 
by decedent which was absolute on 
its face was in fact only a mort- 
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and this jurisdiction ordinarily is exclusive in the 
first instance, 15 although under some statutes it is 
concurrent with that of courts of equity or other 
courts. 13 Under some authorities, a court of eq¬ 
uity has no original jurisdiction, in the absence of 
statute, to order a sale of realty to pay a decedent’s 
debts. 20 In a number of jurisdictions, however, 
courts of equity have jurisdiction for this purpose 
in the absence of a statute vesting the jurisdiction 
in courts of probate, or in cases in which the stat¬ 
ute does not apply, 21 or in which there is no ade¬ 
quate remedy at law; 22 and in a number of states 
statutes provide for the exercise by courts of equity 
of jurisdiction to order sales of real estate. 23 

Where jurisdiction is conferred only on the pro¬ 
bate court of the county in which the will has been 
proved or administration granted, no court can take 
jurisdiction until a will has been proved or admin¬ 
istration granted; 24 and it has also been held that 
the probate court has no authority to order a sale 
until there has been a grant of regular administra¬ 
tion on the estate, and that an order directing a sale 
by a special or temporary administrator is void. 25 
Where the court has acquired jurisdiction, it is not 
ousted therefrom by a cross bill of the widow for 
dower and the proceedings had thereunder. 26 

Land outside county of administration. As a gen¬ 
eral rule, the court of the county where the letters 


testamentary or of administration were granted and 
where the administration is pending has the ex¬ 
clusive power to order a sale of decedent’s realty 
regardless of whether or not the land is situated 
within such county, if it is within the state; 27 but 
according to some authorities the application must 
be made to the court in which the land, 28 or some 
of the land, 23 is situated; and it has also been held 
that the courts of the county where letters were 
granted and of the county where the land is situ¬ 
ated have concurrent jurisdiction. 30 

Land in another state. A probate court of one 
state has no jurisdiction to order a sale of land sit¬ 
uated in another state. 31 

Presumption of jurisdiction. Where the court 
which has ordered a sale is one which, under the 
statute, has general jurisdiction for that purpose, 
there is a presumption in favor of the court’s ac¬ 
tually having had jurisdiction. 32 

§ 561. Parties 

a. In general 

b. Necessary parties 

c. Proper parties; intervention 

a. In General 

A proceeding for the sale of decedent’s property 
should ordinarily be adversary and not ex parte. 


gage, and, on finding that it was, to 
order a sale of the property to pay 
debts.—Helmbold v. Helmbold, 158 
N.E. 499, 25 Ohio App. 32. 

18. N.D.—In re Druhl's Estate, 237 
N.W. 697, 61 N.D. 168. 

Tex.—Dyne v. Panhandle Const. Co., 
Civ.App., 114 S.W.2d 1195, error 
dismissed—Moore v. Wooten, Com. 
App., 280 S.W. 742, reversing. Civ. 
App., 265 S.W. 210, rehearing de¬ 
nied, Com.App., 283 S.W. 153. 

24 C.J. p 558 note 56 [p], p 577 note 
99. 

A cleric of court cannot grant an 
order of sale on application of a 
creditor.—Mason v* Fuller, 12 Da. 
Ann. 68. 

19. Tenn.—Bashaw v. Temple, 91 S. 
W. 202, 115 Tenn. 596. 

24 C.J. p 578 note 1. 

20. Ill.—Kelly v. Dyer, 194 N.E. 255, 
359 Ill. 46. 

Miss.—McPike v. Wells, 54 Miss. 136. 
Sale to pay legacies 

The Jurisdiction of the superior 
court of Cook County, under the con¬ 
stitution, of all causes in law and 
equity includes jurisdiction to order 
a sale of real estate to pay legacies; 
a statute providing that a proceeding 
for the sale of real estate to pay a 
legacy shall be commenced by the 
filing of a petition in the probate 


court does not and cannot deprive the 
superior court of jurisdiction to or¬ 
der such a sale.—Kurzawski v. Kur- 
zawski, 5 N.E.2d 597, 288 Ul.App. 118. 

21. Ala.—Jordan v. Hardie, 31 So. 
504, 131 Ala. 72. 

24 C.J. p 578 note 2. 

“An action to marshal the assets 
of a deceased person and to subject 
real estate to the payment of the 
lawful debts of such person is, of 
course, properly cognizable in a court 
of equity.”—Temple v. Montgomery, 
153 S.E. 640, 643, 157 S.C. 85. 

Court held without jurisdiction in 
circumstances of particular case.— 
Gaver v. Gaver, 4 A.2d 132, 176 Md. 
171. 

22. Ala.—Moebes v. Kay, 2 So. 2d 
754, 241 Ala. 294. 

Proceeding by creditor 
Ala.—Moebes v. Kay, supra. 

23. Miss.—Halliburton v. Crichton, 
111 So. 743, 147 Miss. 621. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425. 

24 C.J. p 572 note 64, p 578 note 3. 

On removal of administration into 
equity, the court of equity may or¬ 
der the sale of land to pay debts. 
Ala.—Irwin v. Irwin, 148 So. 846, 227 
Ala. 140. 

N.J.—Webb v. Updike-Kennedy Co., 
173 A 916, 116 N.J.Eq. 340. 
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24- S.C.—Whitesides v. Barber, 24 
S.C. 373. 

25- Iowa.—Dong v. Burnett, 13 Iowa 
28, 81 Am.D. 420. 

Tex.—Barfield v. Miller, Civ.App., 70 
S.W. 2d 632, error dismissed. 

26. Ill.—Swearengen v. Gulick, 67 
Ill. 208. 

27. Ind.—Vail v. Rinehart, 4 N.E. 
218, 105 Ind. 6. 

24 C.J. p 578 note 8. 

28. Del.—In re Downes' Estate, 193 
A. 561, 21 Del.Ch. 443. 

24 C.J. p 579 note 9. 

29. U.S.—Nanthala Marble & Talc 
Co. v. Thomas, C.C.N.C., 76 F. 59. 

N.C.—Ellis v. Adderton, 88 N.C. 472. 
County where estate administered 
The application has been required 
to be made to the court in which the 
estate is being administered, provid¬ 
ed part of the land is situated in that 
county.—Commerce Union Bank v. 
Gillespie, Tenn., 156 S.W.2d 425. 

30. Ind.—Williamson v. Miles, 25 
Ind. 55, followed in Jones v. Devi, 
72 Ind. 586. 

31. U.S.—Wilkinson v. Deland, R.I., 
2 Pet. 627, 7 D.Ed. 542. 

24 C.J. p 579 note 11. 

32. Ala.—Blount County Bank v. 
Barnes, 118 So. 460, 218 Ala. 230. 

24 C.J. p 578 note 4. 
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It has been said that a proceeding for the sale of 
a decedents property should ordinarily be adver¬ 
sary and not ex parte, 33 although it may be ex parte 
when the representative and the heirs join in a pe¬ 
tition to sell land for assets. 34 

b. Necessary Parties 

Generally speaking, all persons who have a special 
interest in the real estate to be sold should be made par¬ 
ties;. The personal representative is a necessary party to 
a proceeding by some other person, and heirs and devisees 
are generally considered necessary parties. In the ab¬ 
sence of contrary statutory provision, the holder of a 
mortgage or other lien on the land, or a creditor of the 
estate or of an heir or devisee, is not a necessary party. 
The interest of an infant heir or devisee of the land is 
usually required to be represented by a guardian. 

Generally speaking, all persons who have a spe¬ 
cial interest in the real estate for which an order 
of sale is sought should be made parties to the 
proceeding, 35 and this has been said to be true 
without reference to the precise nature of the in¬ 
terest involved. 36 Under some authorities, however, 
only persons who own or have a vested interest in 


the real estate are necessary parties to a proceeding 
by the administrator. 37 

Where there are two or more executors or ad¬ 
ministrators, all should join in a petition for an or¬ 
der to sell lands, 38 or if all do not join, the record 
should show why some have failed to do so. 39 If 
the application for a sale is made by a person oth¬ 
er than the personal representative, the personal 
representative must be made a party to the proceed¬ 
ings. 40 

The heirs and devisees are generally considered 
necessary parties to a proceeding to sell land, wheth¬ 
er for the payment of debts or for distribution, 41 
although there is also authority for the view that 
they are not necessary parties. 42 The widow of de¬ 
cedent has also been held a necessary party in some 
jurisdictions, 43 although not in others. 44 

In the absence of a statute otherwise providing, 45 
the holder of a mortgage or other lien on the land is 
not a necessary party to the proceedings, 46 unless 


33. Iowa.—Glads on v. Whitney, 9 
Iowa 267. 

La.—Wright v. Steed, 10 La.Ann. 238. 

34. N.O.—Harris v. Brown, 31 S.E. 
877, 123 N.C. 419. 

35. S.C.—Bradley v. Calhoun, 106 
S.E. 843, 116 S.C. 7. 

36. S.C.—Bradley v. Calhoun, supra. 

37. Miss.—Brickell v. Lightcap, 76 
So. 489, 115 Miss. 417. 

Particular classes of persons 

(1) The rule stated in the text has 
been construed to mean that only 
heirs or devisees, or conventional ven¬ 
dees, mortgagees, or assignees un¬ 
der them, or those whose interests 
have become the full and completed 
vested equivalent thereof, and no 
others, are necessary parties.—Town¬ 
send v. Beavers, Miss., 188 So. 1, 
suggestion of error overruled 189 So. 
90. 

(2) In administrator's action to 
sell property of estate, judgment of 
sale held not void as to heirs whose 
husbands were not made parties.— 
Ballman v. Ballman, 67 S.W.2d 39, 
252 Ky. 332. 

(3) Where decedent contracted to 
devise her realty to certain persons, 
and after her death, she having made 
.such a will, her executor petitioned 
the probate court for leave to sell 
the realty to pay an inheritance tax 
on the devise, although the treas¬ 
urer and receiver-general might have 
heen made a party, failure to join 
him as such was not reversible error, 
the assessment of the tax commis¬ 
sioner having been made, and the 
time for appeal having expired.— 
IRichardson v. Lane, 126 N.E. 44, 234 
Mass. 403. 


38. Mass.—Hannum v. Day, 105 
Mass. 33. 

24 C.J. p 579 note 14. 

39. N.J.—Personette v. Johnson, 4 A. 
778, 40 N.J.Eq. 532. 

40. Okl.—In re McCann, 151 P. 887, 
51 Okl. 187. 

24 C.J. p 579 note 16. 

41. N.C.—Barkley v. Thomas. 17 S. 
E.2d 482. 220 N.C. 341—Graham v. 
Floyd, 197 S.E. S73, 214 N.C. 77— 
A.very v. Guv, 162 S.E. 217, 202 
N.C. 152. 

24 C.J. p 579 note 18. 

The reason for the rule is that the 
title of an heir or devisee cannot 
be divested by the proceedings un¬ 
less he is made a party.—Burr v. 
Bloemer, 51 N.E. 821, 174 Ill. 638— 
24 C.J. p 580 note 19. 

Remainder men are necessary par¬ 
ties to such a proceeding.—Bradley 
v. Calhoun, 106 S.E. 843, 116 S.C. 7 
—24 C.J. p 579 note 18 [e], [f] (1). 

Trustee of residuary estate should 
be made a party to such a proceed¬ 
ing.—In re Beyer’s Estate, 20 Pa. 
Dist. & Co. 128. 

Widow of deceased heir 

If the widow of a deceased son and 
heir is made a party as such, to a 
proceeding to sell land to pay debts, 
it is not necessary to the validity of 
the sale that she should also be made 
a party as administratrix of her hus¬ 
band's estate.—Wood v. Wood, 50 N. 
E. 573, 150 Ind. 600. 

Under Xrfmisiana law, an order for 
sale for payment of debts need not 
be had contradictorily with heirs, 
at least where the estate is insol¬ 
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vent.—Milburn v. Proctor Trust Co., 
D.C.La., 32 F.Supp. 635. 

42. U.S.—Telfair v. Stead, Ga., 2 
Cranch 407, 2 L.Ed. 320. 

24 C.J. p 580 note 20. 

43. Va.—Catron v. Bostic, 96 S.E. 
845, 123 Va. 355. 

24 C.J. p 580 note 21. 

44. Or.—In re Smith, 73 P. 336, 75 
P. 133, 43 Or. 595. 

24 C.J. p 580 note 22. 

45. Ohio.—Keenan v. Wilson, 19 Ohio 
App. 499. 

46. Ind.—Pattison v. Hogston, 157 
N.E. 450, 90 Ind.App. 59, rehearing 
denied 158 N.E. 516, 90 Ind.App. 
59. 

24 C.J. p 580 note 23. 

Trustee under mortgage is not a 
necessary party.—Reynolds v. Chum- 
bley, 135 S.W.2d 941, 175 Tenn. 496. 

A mortgagor who has parted with 
his title to the land mortgaged, and 
is not in possession thereof, is not 
a necessary party to a proceeding 
brought by the executor of the pur¬ 
chaser to obtain an order to sell the 
land for the payment of debts.— 
Denison Univ. v. Manning, 61 N.E. 
706, 65 Ohio St. 138. 

Mortgagee of contingent future in¬ 
terest 

However, proper practice has been 
said to require that the mortgagee 
of an interest which might remain 
on the death of a person authorized 
to control the property during her 
Kfe as she pleases be made a party 
to a proceeding by such person for a 
sale of the corpus of the estate.— 
Garriott’s TSx’x v. Garriott, 270 S.W. 
484, 208 Ky. 94. 
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a sale free from the lien is sought ; 47 nor is a cred¬ 
itor or a person supposed to have a claim against 
the estate, 48 or, in the absence of statute having a 
different effect, 49 a creditor of an heir or devisee, 50 
a necessary party. 

At least where a statute so provides, persons in 
possession of, and claiming title to, the property 
should be made parties to a proceeding for its sale. 51 

Guardian of infant. It is usually required that 
an infant heir or devisee of the land of which a 
sale is sought shall have his interest represented by 
a guardian, 52 but there is authority for the view 
that, if an infant has been duly cited, the nonap¬ 
pointment of a guardian to represent his interests, 
although an irregularity of which immediate ad¬ 
vantage may be taken, is not of itself a defect suf¬ 
ficient to invalidate the sale. 59 A statute authoriz¬ 
ing a sale for distribution on the joint petition of 
the persons in whom the real estate has vested by 
descent or will and of the guardians of such as are 
minors does not preclude an application by a guard¬ 
ian alone where the only parties in interest are 
minors for whom he is the only guardian. 54 


Effect of failure to join . As a general rule, a 
failure to join a necessary party to the proceed¬ 
ings to sell land renders the proceeding and the sale 
void, at least as to the interest of such party, 55 al¬ 
though where the proceeding is regarded as strictly 
in rem it has been held that such an omission goes 
only to the regularity of the proceeding and not to 
the jurisdiction of the court, and that while it may 
cause the decree to be reversed on appeal or error, 
or set aside on direct attack, it does not render the 
decree or the sale thereunder void or open to col¬ 
lateral attack. 56 

c. Proper Parties; Intervention 

Any person, generally speaking, who Is interesteo 
in property a sale of which is sought may become a 
party to the proceeding on a proper showing of his 
interest; but a creditor of the estate cannot become 
a plaintiff in the representative's proceedings to sell 
realty to pay debts. 

It appears that, generally speaking, any person 
who is interested in property a sale of which is 
sought may become a party to the proceeding on a 
proper showing of his interest. 57 However, a cred¬ 
itor of the estate cannot become a party plaintiff in 


47. Ill.—Bauer v. Benton State 

Bank, 258 Ill.App. 332. 

48. Ky.—Costigan v. Truesdell, 83 
S.W. 98, 119 Ky. 70, 115 Am.S.R. 
241, 26 Ky.L. 971. 

24 C.J. p 580 note 24. 

43. N.Y.—In re Townsend, 96 N.E. 
1105, 203 N.Y. 522—In re Syrcher's 
Estate, 299 N.Y.S. 267, 164 Misc. 
102 . 

50. Miss.—Townsend v. Beavers, 
188 So. 1, suggestion of error over¬ 
ruled, 189 So. 90. 

24 C.J. p 581 note 25. 

51. Ill.—In re Miller's Estate, 35 N. 
E.2d 811, 311 IU.App. 280. 

52. Pa.—In re Beyer’s Estate, 20 
Pa.Dist. & Co. 128. 

24 C.J. p 581 note 39. 

Guardian ad litem see the C.J.S. ti¬ 
tle Infants § 108, also 24 C.J. p 
581 note 39, p 582 notes 40, 41— 
31 C.J. p 1120 notes 76-80. 
Appearance and filing* of answer 
by the guardian gives the court ju¬ 
risdiction over the infant.—Garr v. 
Elble, 29 S.W. 317, 16 Ky.L. 661. 

The administrator is disqualified 
to represent as guardian the inter¬ 
ests of minor heirs in proceedings 
by him to sell the real estate to pay 
debts, and sales pursuant to pro¬ 
ceedings in which minor heirs were 
only so represented have been held 
void.—Pfister v. Johnson, D.C.Okl., 
13 F.Supp. 662—24 C.J. p^581 note 
39 [f]. 

53. U.S.—Parker v. Kane, Wis., 22 
How. 1, 16 L.Ed. 286. 

24 C.J. p 582 note 40. 


54. Pa.—In re Fogelsanger’s Es¬ 
tate, 110 A. 172, 267 Pa. 321. 

55. Ky.—Hall v. Hall, 280 S.W. 973, 
213 Ky. 230. 

24 C.J. p 580 note 21 [a], p 582 note 
42. 

Remaindermen 

(1) The rule stated in the text 
applies to the interests of remain¬ 
dermen who have not been made 
parties to the proceedings for sale. 
—Leininger v. Reichle, 148 N.E. 384, 
317 Ill. 625. 

(2) The court cannot sell the in¬ 
terest of an absent nonresident re¬ 
mainderman solely for a division of 
the proceeds.—Bell v. Bell, 152 S.W. 
2d 263, 287 Ky. 7. 

Trustee 

The court cannot order a sale of 
real estate held in trust in a pro¬ 
ceeding to which the trustee has not 
been made a party.—Shannon v. Eno, 
179 A. 479, 120 Conn. 77. 

Sale not void 

(1) The failure to make one of 
the heirs a party does not render the 
sale void or open to collateral at¬ 
tack by him.—Neville v. Kenney, 28 
So. 452, 125 Ala. 149, 82 Am.S.R. 230. 

(2) As against an unborn heir, a 

decree of sale in a suit by an admin¬ 
istrator to subject lands to the pay¬ 
ment of debts is not void, although 
such unborn heir was never made a 
direct party.—Boal v. Wood, 73 S.E. 
978, 70 W.Va. 383, 42 L.R.A.,N.S., 

439. 

(3) Where the administrator and 
the heirs have joined in a petition 
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to sell, the death of one of the peti¬ 
tioners will not vitiate the title of 
the purchasers, although he left 
minor heirs who were not made par¬ 
ties.—Harris v. Brown, 31 S.E. 877, 
123 N.C. 419. 

56. Ala.—Neville v. Kinney, 28 So. 
452, 125 Ala. 149, 82 Am.S.R. 230. 

24 C.J. p 582 note 43. 

57. Cal.—In re Rawitzer, 166 P. 581, 
175 Cal. 585. 

24 C.J. p 581 note 30. 

Surety for decedent’s debt 

Where the personal representative 
was also a surety for a debt of de¬ 
ceased, it is proper, if not necessary, 
to make him individually, as well as 
in a representative capacity, a party 
complainant to a proceeding for the 
sale of deceased’s real estate to pay 
the debt.—Hawkins v. King, 153 So. 
283, 228 Ala. 199. 

Grantees and encumbrancers 

Where a wife devised certain real¬ 
ty to her husband for life, and other 
realty in fee, and after her death he 
conveyed and encumbered the devise 
in fee to such an extent that, if it 
was first sold, his grantees and en¬ 
cumbrancers would be damaged, 
they were proper parties defendant 
to a petition by the executor to sell 
realty to pay debts.—New York L. 
Ins. Co. v. Brown, 76 P. 799, 32 Colo. 
365. 

A trust company which has pos¬ 
session of personal property belong¬ 
ing to decedent’s estate is properly 
made a party in a petition by the 
administrator to sell decedent’s real 
estate for the payment of debts.— 
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proceedings by the representative to sell real estate 
to pay debts; 58 and the administrator and an heir 
cannot be joined as complainants in a bill against 
the other heirs for such a sale. 59 Purchasers of real 
estate from the widow of the owner are not proper 
parties to a proceeding to sell it in the administra¬ 
tion in the owner's estate ; 60 and a person claiming 
land under a deed of a former administrator is not 
interested in the estate so as to entitle him to in¬ 
terfere in proceedings by a subsequent administra¬ 
tor to sell the land for the payment of debts. 61 
When the administrator of a devisee brings an ac¬ 
tion to sell the real estate acquired by the devise to 
pay his debts, a creditor of the original testator is 
neither a necessary nor a proper party defendant. 62 

Proceedings in the orphans' court against lands 
charged with legacies should be by the legatees 
themselves, and the executor is not a proper party; 63 
but the fact that the executor is made a party does 
not avoid the proceedings for want of jurisdiction, 
if the legatees are in fact parties. 64 

Withdrawal of interveners. In proceedings by 
executors to sell land under an order of the court, 
where four claimants intervened, asserting title to 
an interest in the land, and three of them volun¬ 
tarily dismissed themselves from the case, the ex¬ 
ecutors cannot complain of an amendment striking 
such claimants as parties, the executors not being 
prejudiced by such withdrawal. 65 

§ 562. Petition or Other Application 

a. Necessity 

b. Requisites and sufficiency 


c. Filing 

d. Amendment 

a. Necessity 

Jurisdiction to order sale of a decedent's real estate 
attaches, with respect to the sub^ct_matter, on the filing 
of a petition or application containing the jurisdictional 
allegations, and, generally, such filing is a prerequisite to 
the exercise of the court’s power to order or license a 
sale. 

A proceeding for the sale of a decedent's real 
estate is commenced by the filing of a petition. 66 
With respect to the subject matter, the jurisdiction 
of the court to order such a sale attaches on the 
filing of a petition or application containing the ju¬ 
risdictional allegations, 67 and as a general rule the 
filing of a petition or formal application of this 
complete character is a necessary prerequisite to the 
exercise of the power of the court to order or li¬ 
cense a sale, 68 although it has also been held that 
where, on a settlement of the accounts of the rep¬ 
resentative, it appears that the personal estate is 
insufficient to pay the debts, the court is authorized 
to make an order of sale of its own motion. 69 

b. Requisites and Sufficiency 

(1) In general 

(2) Averments 

(3) Signing and verification 

(4) Curing of defects 

(1) In General 

A substantial compliance with statutory require¬ 
ments as to the contents of the petition or application 
is sufficient. 

The petition or other application for a sale has 


Ditton v. Hart, 95 N.E. 119, 175 Ind. 
585. 

Persons wIlo may intervene 

(1) Person in possession of, and 
claiming title to, land.—In re Mil¬ 
ler's Estate, 35 N.E.2d 811, 311 Ill. 
App. 280. 

(2) Heir as to wliom there is a 
possibility of reverter.—Bishop v. 
Hungate, 223 Ill.App. 351. 

(3) Creditor of heir or devisee. 
Colo.—Nichols v. Lee, 2$ P. 157, 16 

Colo. 147. 

N. C.—Wadf or d v. Davis, 135 S.E. 
353, 192 N.C. 484. 

58. N.C.—Strickland v. Strickland, 
39 S.E. 735, 129 N.C. 84. 

24 C.J. p 581 note 31. 

Claims not determined 
In a proceeding to sell land to pay 
claims already allowed, intervention 
for the purpose of presenting a 
claim not then determined by the 
court is properly denied.—Dunham 
v. Hungate, 223 Ill.App. 355. 


59. Ala.—Kirkbride v. Kelly, 52 So. 
660, 167 Ala. 570. 

60. Tex.—Nix v. Mayer, 2 S.W. 819. 

61. Mo.—Shields v. Ashley, 16 Mo. 
471. 

62. Ohio.—Smith v. Hayward, 5 
Ohio S. & C.P. 462, 4 Ohio N.P. 
501. 

63. Pa.—Littleton’s Appeal, 93 Pa. 
177—Field’s Appeal, 36 Pa. 11. 

64. Pa.—Littleton’s Appeal, 93 Pa. 
177. 

65. Ga.—McCraw v. Webb, 69 S.E. 
324, 134 Ga. 579. 

66. Cal.—In re Estate of Spriggs, 20 
Cal. 121. 

Idaho.—Kline v. Shoup, 226 P. 729, 
38 Idaho 202—Reed v. Stewart, 87 
P. 1002, 12 Idaho 699. 

67. Iowa.—Jackson v. Jones, 300 N. 
W. 668, 231 Iowa 1Q6. 

Mont.—Lamont v. Vinger, 202 P. 
769, 61 Mont. 530. 

Okl.—Seal v. Banes, 35 P.2d 704, 168 
, Okl. 550. 

[ 24 C.J. p 58 *5 note 44. 
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68. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

Iowa.—Jackson v. Jones, 300 N.W. 
668, 231 Iowa 106. 

N.Y.—In re Rosenblatt’s Estate, 3 
N.Y.S.2d 619, 167 Misc. 258. 

24 C.J. p 583 note 45. 

Payment of debts 

(1) Petition held not required in 
proceedings to sell land for payment 
of debts.—Emerson v. Ross, 17 Fla. 
122 . 

(2) Where deceased's personalty 
and proceeds of realty sold by order 
of orphan's court were sufficient to 
discharge debts having priority to 
judgment, separate petition in or¬ 
phan’s court for sale of land subject 
to judgment was unnecessary, since 
sheriff’s sale could not operate as 
preference.—Smith v. Ford, 161 A. 
214, 5 W.W.Harr., Del., 175. 

69. Mo.—Day v. Graham, 11 S.W. 

55, 97 Mo. 398—Teverbaugh v. 

Hawkins, 82 Mo. 180. 
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been required to be in writing. 70 

A substantial compliance with statutory require¬ 
ments as to what such a petition shall contain is 
sufficient, 71 and defects, irregularities, or omissions 
not amounting to a failure to show jurisdictional 
facts do not deprive the court of jurisdiction. 72 
If either of two petitions for an administrator's sale 
was sufficient to sustain an order, the sale will be 
upheld where both appeared to have been pending 
when the sale was ordered. 73 

It has been held no objection to an administra¬ 
tor's petition for leave to sell real estate that it was 
in the form of a bill in chancery. 74 

Prayer. An application may contain a prayer for 
the sale of different properties at different sales. 75 
A petitioner wishing to have a homestead interest 
set off and assigned should so state in his petition, 
and include an appropriate prayer. 76 It is not an 
objection to the petition that it asks only for a sale 
instead of for permission to mortgage, lease, or sell, 
where it appears from the petition itself that a 
mortgage or lease would fail to accomplish the pur¬ 
pose intended. 77 

(2) Averments 

(a) In general 

(b) Necessity and purpose of sale 

(c) Realty to be sold 

(d) Heirs or devisees 

(a) In General 

The petition or application should , aver ail facts 


requisite for giving jurisdiction or required by statute to 
be set forth. Failure to allege facts which must be 
averred in order to give the court jurisdiction renders 
void the order of sale or a sale pursuant thereto; but 
mere defects, irregularities, or omissions not amounting 
to a failure to show such facts do not invalidate the 
order. 

The petition or other application for sale should 
aver all the facts requisite for giving jurisdiction 
in the case, or required by statute to be set forth. 78 
It need not allege facts which are not essential or 
not required by statute to be set out; 79 thus it need 
not aver that the estate is insolvent, 80 and an al¬ 
legation that the premises were fraudulently con¬ 
veyed is also unnecessary. 81 

The fact that decedent died intestate need not be 
averred. 82 However, if there is a will, the petition 
may be required to show what its provisions were 
as to real estate, 83 and that it does not contain a 
power to sell for the payment of debts; 84 and it 
has also been held necessary to show whether the 
widow elected to take thereunder or dissented there¬ 
from. 85 However, a petition for the sale of prop¬ 
erty specially devised need not set out the probated 
will. 86 

A petition by the administrator should allege the 
estimated expense of administration. 87 It is not 
necessary that the petition of an administrator de 
bonis non to sell land for the payment of debts 
should allege that petitioner has exhausted his 
remedy on the bond of the former administrator. 88 

When the proceeding to -sell real estate is insti- 


70. Ala.—Townsend v. Steel, 5 So. 
351, 85 Ala. 580. 

24 C.J. p 583 note 47. 

71. Ind.—Globe Mercantile Co. v. 
Perkeypile, 125 N.E. 29, 189 Ind. 
31. 

24 C.J. p 584 note 68. 

Petition held sufficient in form 
Mass.—Richardson v. Lane, 126 N.E. 
44, 234 Mass. 403. 

72. Mo.—Smith v. Black, 132 S.W. 
1129, 231 Mo. 681. 

24 C.J. p 584 note 69. 

73. Ala.—Garrow v. Toxey, 54 So. 
556, 171 Ala. 644. 

74. Ill.—Bowles v. Rouse, 8 Ill. 409. 

75. Ga.—Coggins v. Griswold, 64 
Ga. 323. 

Particular properties 

In the same application there may 
be a prayer to sell both cultivated 
and wild land, the one at public and 
the other at private sale, and per¬ 
sonalty, and at the proper time an 
order may be passed granting- leave 
to sell each.—Coggins v. Griswold, 
64 Ga. 323. 

76. Ill.—Howe v. Brown, 123 N.E. 
46, 287 Ill. 532. 
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77. N.Y.—In re Dolan, 88 N.Y. 309, 
reversing 26 Hun 46. 

78. N.Y.—Donovan v. Flynn, 220 
N.Y.S. 44, 219 App.Div. 471. 

N.C.—Barkley v. Thomas, 17 S.E.2d 
482, 220 N.C. 341—Watson v. Pet¬ 
erson, 4 S.E.2d 881, 216 N.C. 343. 

24 C.J. p 583 note 48. 

Petition held sufficient 

Iowa.—In re Spicer’s Estate, 212 N. 

W. 689, 203 Iowa 393. 

Ohio.—Miller v. Bigelow, 36 N.E.2d 
860, 67 Ohio App. 371. 

S.C.—Temple v. Montgomery, 153 S. 

E. 640, 157 S.C. 85. 

24 C.J. p 583 note 48 [g]. 

Insufficiency is waived by failure 
to object.—Puckett v. Wynns, 178 S. 
W. 1184, 132 Tenn. 513. 

78. N.Y.—In re Bingham, 27 N.E. 
1055, 127 N.Y. 296, affirming 10 
N.Y.S. 325. 

24 C.J. p 584 note 56. 

80. Fla.—Deans v. Wilcoxon, 18 
Fla. 531. 

81. Mass.—Tyndale v. Stan wood, 66 
N.E. 23? 182 Mass. 534. 

82. Fla.—Deans v. Wilcoxon, 18 
• Fla. 531. 


83. N.Y.—Allen v. Sanford, 8 N.Y.S. 
182, 5 Silv.Sup. 208. 

Piling of Will 

Where the title papers under 
which the property is held are re¬ 
quired by statute to be filed with the 
petition, the will should be filed, on 
petition by an executor and devisee 
to sell land in which he and infant 
heirs took interests under the will. 
—Conrad v. Conrad, 153 S.W. 740, 
152 Ky. 422. 

84. Ala.—Howell v. Hughes, 53 So. 
105, 168 Ala. 460, 467, distinguish¬ 
ing Arnett v. Bailey, 60 Ala. 435, 
and Mosely v. Tuthill, 45 Ala. 621, 
6 Am.R. 710. 

24 C.J. p 583 note 52. 

85. Ind.—Renner v. Ross, 12 N.E. 
508, 111 Ind. 269. 

24 C.J. p 583 note 50. 

86. Or.—Howe v. Kern, 125 P. 834, 
128 P. 818, 63 Or. 487. 

87. Tex.—Jones v. Gilliam, Civ.App., 
199 S.W. 694. 

88. N.C.—Monger v. Kelly, 20 S.E. 
I 374, 115 N.C. 294. 
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tuted by a creditor, his standing as such must be 
averred and shown. 89 However, a creditor’s peti¬ 
tion for a sale of realty to pay debts need not al¬ 
lege that the executor or administrator refused to 
act in the matter. 90 

Status as administrator. A petition by an admin¬ 
istrator need not state how he was appointed, 91 
or that he was appointed by a court having pow¬ 
er, 92 or the date of the issuance of letters; 93 but 
it is sufficient to state generally that he is the ad¬ 
ministrator. 94 

Effect of defects . Where the averment of certain 
facts is required to give the court jurisdiction, fail¬ 
ure to allege such facts in the petition renders void 
an order issued thereon or a sale made in pursuance 
of such order; 95 but mere defects, irregularities, 
or omissions not amounting to a failure to show 
jurisdictional facts do not deprive the court of 
jurisdiction or invalidate the order. 96 Where the 
court which ordered the sale has general jurisdic¬ 
tion for that purpose, it will be presumed that it 
actually had jurisdiction to make the order, and the 
order will not be void even though the petition did 
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not allege all facts which must exist to warrant 
it." 

(b) Necessity and Purpose of Sale 

The petition or application must set forth the neces¬ 
sity for, and the object of, the sale. Where a sale is 
sought for the payment of debts, the petition must show 
their existence and amount and, it has been asserted, the 
allowance of claims against the estate; if land is to be 
sold, the insufficiency of the personalty and necessity of 
resorting to the land must appear. Where a sale of land 
for partition is asked, the petition must show that it 
cannot be fairly divided. 

The petition or application must set forth the ne¬ 
cessity for, 98 and the object or purpose of, 99 the 
sale. 

Payment of debts. Where a sale for the payment 
of debts is sought, the petition must aver the ex¬ 
istence and amount of debts, 1 and, it has been as¬ 
serted, the allowance of claims against the estate; 2 
and it must also be shown that a sale is necessary 
for their payment. 3 A further requirement is some¬ 
times found that the petition shall name all the 
known creditors. 4 

If land is to be sold, the insufficiency of the per¬ 
sonalty and the necessity of resorting to the realty 
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89. N.M.—Albuquerque First Nat. 
Bank v. Lee, 45 P. 1114, 8 N.M. 
589. 

90. Ind.—Whisnand v. Small, 65 
Ind. 120. 

91. Ill.—Moffitt v. Moffitt, 69 Ill. 
641. 

92. Ill.—Moffitt v. Moffitt, supra. 

93. N.Y.—:In re Haig:, 3 N.Y.S. 285, 
6 Dem.Surr. 454. 

24 C.J. p 584 note 61. 

94; Ill.—Moffitt v. Moffitt, 69 Ill. 
641. 

N.Y.—In re Haig:, 3 N.Y.S. 285, 6 
Dem.Surr. 454. 

95. N.Y.—Donovan v. Flynn, 220 N. 

Y.S. 44, 219 App.Div. 471. 

24 C.J. p 584 note 70. 

96* Md.—Knapp v. Knapp, 131 A. 

327, 149 Md. 217. 

24 C.J. p 584 note 69. 

97. Ala.—Blount County Bank v. 
Barnes, 118 So. 460, 218 Ala. 230. 

98. Ill.—Johnson v. Buck, 77 N.E. 
163, 220 Ill. 226. 

24 C.J. p 585 note 81. 

Advantage and benefit 

Where an order of sale is sought 
on the ground that a sale would be 
to the advantage, benefit, and best 
interests of the estate and those in¬ 
terested in it, the petition, at least 
where the statute so provides, must 
set forth in what manner an ad¬ 
vantage and benefit would so accrue; 
a petition alleging that a sale would 
save much hardship, embarrassment, 


I and expense for the heirs, and that 
it would fix the real value of the 
property and thereby reduce the ad¬ 
ministrator’s fees is not sufficient 
| for this purpose.—In re Walker’s 
Estate, 106 P.2d 341, 111 Mont. 66. 
Protection 

Where an order of sale is sought 
on the ground that a sale should be 
made for the protection of the es¬ 
tate or beneficiaries, the petition 
need only allege facts from which 
the court might reasonably conclude 
that a sale ought to be made for 
this purpose; thus a petition for 
permission to sell dividend-paying 
stock, which alleged that the stock 
was in a commercial corporation, 
subject to business reverses, and 
that owing to the loss of testator’s 
influence in the management of the 
corporation it was desirable to sell 
the stock, is sufficient.—Barth v. 
Fidelity & Columbia Trust Co., 224 
S.W. 351, 188 Ky. 788. 

99. Mo.—Scott v. Royston, 123 S.W. 

454, 223 Mo. 568. 

24 C.J. p 586 note 82. 

1. Miss.—Townsend v. Beavers, 188 
So. 1, suggestion of error over¬ 
ruled 189 So. 90. 

S.C.—Truesdale v. Bellinger, 172 S. 

E. 784, 172 S.C. 80. 

24 C.J. p 586 note 83. 

Debts justly due 

The bill or petition must contain 
averments from which it appears 
that the debts for which the sale 

514 


is sought are justly due.—Cross v. 
Phillips, 12 Tenn.App. 679. 

Petition raising issue of probate 
When a petition to sell lands to 
pay debts against estate lists and 
sets up any particular debt as be¬ 
ing an obligation of the estate, there 
is thereby tendered to the heirs or 
devisees, who are made parties to 
that petition, the direct issue, 
among others, whether the alleged 
debt or debts have been probated in 
the manner and within the time al¬ 
lowed by law.—Townsend v. Beav¬ 
ers, Miss., 188 So. 1, suggestion of 
error overruled 189 So. 90. 

2. Tex.—Henry v. Drought, 30 S.W. 
584, 10 Tex.Civ.App. 379. 

24 C.J. p 586 note 84. 

Claims filed, pending, or allowed 

(1) The amount of claims filed 
and pending should be stated in the 
petition, where a statute so requires. 
—Custer v. Beyer, 130 N.E. 834, 76 
Ind.App. 303. 

(2) This is also true as to the 
amount of claims allowed. 

Ill.—Lynch v. Hickey, 13 Ill.App. 
139. 

Ind.—Custer v. Beyer, 130 N.E. 834, 
76 Ind.App. 303. 

3. Me.—In re Snow, 53 A. 116, 96 
Me. 570. 

24 C.J. p 585 note 81, p 587 note 85. 

4. W.Va.—Underwood v. Under¬ 
wood, 22 W.Va. 303. 

24 C.J. p 587 note 86. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 562 


for payment of the debts must be made to appear, 5 
except, it has been held, in a proceeding by a cred¬ 
itor; 6 but it has been held that if these facts are 
necessarily inferred from the averments in the pe¬ 
tition the failure of the petition to state them af¬ 
firmatively does not impair its validity. 7 It has al¬ 
so been required that the amount and value of the 
personal estate be made to appear, 8 and that the 
application of the personalty be shown. 9 Where 
the statute requires the actual exhaustion of the 
personalty in the payment of debts before a sale of 
realty is authorized, as discussed supra § 541, such 
exhaustion must be made to appear by the peti¬ 
tion ; 10 otherwise it is sufficient if the petition shows* 
merely that the personalty is insufficient. 11 

Distribution; partition . Where a sale of land for 
partition is asked, the petition must show that it 
cannot be fairly or advantageously divided; 12 and 
a statutory requirement that a petition for sale of 
land shall show that the personal property is insuf¬ 
ficient to pay the just demands and charges, and 
contain a schedule of the funeral expenses allowed, 
has been held applicable to a petition for a sale for 
distribution. 13 An allegation that the estate is be¬ 
ing held together for the purpose of delaying or 
defeating a debt secured by an assignment of a dis¬ 
tributive share has been held not necessary to en¬ 
title the assignee to compel a sale for distribution. 14 

(c) Realty to Be Sold 

Statutes generally require that a petition for sale of 
decedent's land to pay debts shall describe the land 
sought to be sold, and, in Some states, require that it 
show the condition and value of the land, whether or 


not it is occupied, and, if occupied, the occupants' names. 
The petition should show that decedent had some title to, 
or interest in, the land sought to be sold. . 

As a general rule, the statutes require that a pe¬ 
tition for the sale of land of a decedent to pay debts 
shall contain a description of the land a sale of 
which is sought, which must be accurate and spe¬ 
cific, or at least describe the land with sufficient cer¬ 
tainty to identify it ; 15 but statements as to the real 
estate need not be made positively and unqualified¬ 
ly to give jurisdiction, 16 and there is authority for 
the view that the failure of the petition to describe, 
or sufficiently to describe, the land is not fatal to 
the petition. 17 

It is required in some states that the petition 
show the condition 18 and value 19 of the land, and 
whether or not it is occupied, and if occupied, the 
names of the occupants. 20 It has also been required 
that the petition show whether decedent had any 
other real estate than that described therein, 21 and 
even that it shall describe all the lands of dece¬ 
dent. 22 It should also be alleged that the land lies 
within the jurisdiction of the court. 23 

The petition should show, further, that -decedent 
had some title to, or interest in, the land sought 
to be sold, 24 and it may be required that it shall 
show what this title or interest is. 25 However, it 
has been held that a representative's petition for 
leave to sell includes any interest which the dece¬ 
dent had in the lands described, 26 and hence that 
the petition need not set out the precise character 
of decedent's interest, or encumbrances to which 


5. N.C.—Wadford v. Davis, 135 S.E. 
353, 192 N.C. 484. 

24 C.J. p 587 note 87. 

6. Md.—Tessier v. Wyse, 3 Bland 
28. 

24 C.J. P 587 note 87 [h]. 

7. Cal.—In re Bentz, 36 Cal. 687. 

24 C.J. P 587 note 88. 

8. S.C.—Truesdale v. Bellinger, 172 
S.E. 784, 172 S.C. 80. 

24 C.J. p 587 note 89. 

Contra Cotton v. Holloway, 12 So. 
172, 96 Ala. 544, overruling Aber¬ 
nathy v. O'Reilly, 7 So. 919, 90 
Ala. 495. 

Allegation that personal estate is 
insufficient to pay all claims that 
have been allowed is a mere conclu¬ 
sion and will not authorize an order 
for the sale of realty.—In re Per¬ 
kins' Estate, 204 N.Y.S. 667, 122 

Misc. 593—24 C.J. p 587 note 89 [a]. 

9. N.Y.—Matter of Williams, 22 N. 
Y.S. 906, 1 Misc. 35, 1 Pow.Surr. 
284. 

24 C.J. p 588 note 90. 


10. Tenn.—Cross v. Phillips, 12 
Tenn.App. 679. 

24 C.J. p 588 note 92. 

11. Cal.—Richardson v. Musser, 54 
Cal. 196. 

12. Ky.—Zehnder v. Schoenbachler, 
70 S.W. 278, 24 Ky.L. 947. 

24 C.J. p 588 note 94. 

13. N.Y.—In re Hartman’s Estate, 
211 N.Y.S. 700, 125 Misc. 656. 

14. Ga.—Sanders v. Hepp, 8 S.E.2d 
87, 190 Ga. 18. 

15. Mo.—Roberts v. Thomason, 74 
S.W. 624, 174 Mo. 378. 

24 C.J. p 588 note 95. 

Descriptions held sufficient 

Cal.—Richardson v, Butler, 23 P. 9, 
82 Cal 174, U Am.S.R. 101. 

Tex.—Wilkin v. Simmons, Civ.App., 
151 S.W. 1145. 

24 C.J. p 570 note 45 [a]. 

16. N.Y.—In re German Bank, 39 
Hun 181. 

17. Ky.—Ison v. Halcomb, 124 S.W. 
813, 136 Ky. 523. 

24 C.J. p 590 note 9. 

18. Mont.—Plains Land & Improve- 1 
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ment Co. v. Lynch, 99 P. 847, 38 
Mont. 271, 129 Am.S.R. 645. 

24 C.J. p 588 note 96. 

19. Cal.—In re Cook, 69 P. 968, 137 
Cal. 184. 

24 C.J. p 589 note 97. 

20. N.Y.—Matter of Slater, 41 N. 
Y.S. 534, 17 Misc. 474, 1 Gibb.Surr.- 
8 . 

24 C.J. p 589 note 98. 

21. N.Y.—.Allen v. Sanford, 8 N.Y. 
S. 182, 5 Silv.Sup. 208. 

22. TJ.S.—McNitt v. Turner, I1L, 16 
Wall. 352, 21 L.Ed. 341. 

24 C.J. p 589 note 1. 

23. Ala.—Williams v. Williams, 49 
Ala. 439. 

24 C.J. p 589 note 2. 

24. Ala.—Henley v. Johnston, 32 So. 
1009, 134 Ala. 646, 92 Am.S.R. 48. 

24 C.J. p 589 note 3. 

25. Ind.—Jackson v. Weaver, 98 
Ind. 307. 

24 aj. p 589 note 4. 

26. Mass.—Tyndale v. Stanwood, 66 
N.E. 23, 182 Mass. 534. 
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the premises may be subject. 27 
(d) Heirs or Devisees 

It is commonly required that the petition name and 
describe the heirs or devisees, and show which, if any 
of them, are under a disability. Where a statute posi¬ 
tively requires such naming and description, failure to 
comply is jurisdictional and renders the decree void; 
but where such statements are not required their omis¬ 
sion does not invalidate the decree, although the better 
practice is to set them forth. 

It is commonly required that the petition name 
and describe the heirs or devisees, 28 and show 
whether any of them, and if so which, are infants, 
married women, lunatics, or otherwise under any 
disability; 29 and a statement of their residences 
may be required. 30 An averment giving the degree 
of the relationship of the heirs has been held suf¬ 
ficient, although the better practice is to set forth 
the proportionate interest of each. 31 

Where a statute positively requires the petition 
to name and describe the heirs, an omission to 
comply with this requirement is jurisdictional and 
renders the decree void, 32 but where such state¬ 
ments are not required by statute their omission 
does not. invalidate the decree, although the better 
practice is that these matters should be set forth. 33 
The failure of a petition to allege, as required by 
statute, that the persons named as devisees and 
legatees therein were the only heirs has been held 
not to render the order of sale fatally defective, 
where the required statement appeared in the or¬ 
der. 34 

(3) Signing and Verification 

The petition or application should ordinarily be signed 
and verified by the executor or administrator. 

The petition or application should ordinarily be 
signed by the executor or administrator 35 and be 
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verified by his oath or affidavit. 36 A lack of verifi¬ 
cation is not, however, a jurisdictional defect, 37 
and a failure to comply strictly with the statutory 
requirements as to the affidavit has been held not 
to render the sale void. 38 Verification will be pre¬ 
sumed to be waived by a party who appears and 
contests the petition. 39 

(4) Curing of Defects 

Defects, omissions, or other irregularities, except ju¬ 
risdictional defects, in the petition may be cured by the 
order or finding, or by other papers on the record. 

Defects, omissions, or other irregularities in the 
petition may be cured by the order, the finding, or 
by the other papers on the record, 40 unless the 
petition is insufficient to give the court jurisdiction 
or authorize a decree of sale, in which case the de¬ 
fects cannot be cured by inserting the necessary 
statements in the order. 41 

c. Tiling 

The petition must be filed in a court having Juris¬ 
diction to order a sale. The time for filing is regulated 
by statutes or local practice. 

The petition must be filed in a court having ju¬ 
risdiction to order a sale. 42 The time for filing is 
regulated by statutes or local practice, which varies 
somewhat in different jurisdictions. 43 

d. Amendment 

The court may allow an amendment of the petition, 
but not to supply omissions constituting a jurisdictional 
defect. An amendment adding the names of heirs should 
not be allowed without notice to them. In a proper case 
after amendment, the court should postpone a further 
hearing to give a contestant time to file new pleas and 
take further evidence. 

The court may allow an amendment of the peti¬ 
tion; 44 but omissions constituting a jurisdictional 


27. Mass.—Tyndale v. Stanwood, 
supra. 

24 C.J. p 590 note 7. 

28. Ala.—Poole v. Daughdrill, 30 
So. 579, 129 Ala, 208. 

24 C.J. p 584 note 74. 

29. Ala.—Page v. Matthews, 41 Ala. 
719. 

24 C.J. p 585 note 75. 

30. Compliance with requirement 

(1) A petition has been held to 
comply substantially with the re¬ 
quirement although it incorrectly 
stated the county of residence.— 
Bowles v. Bowles, 300 S.W. 880, 222 
Ky. 325. 

(2) A statement of the “address” 
of nonresident heirs who are to be 
served by publication is not a suf¬ 
ficient compliance with this require¬ 


ment.—Smith v. Whiting, 106 P. 791, 
55 Or. 393. 

31- Ky.—Rodgers v. Rodgers, 31 S. 
W. 139, 17 Ky.L. 358. 

32. Ala.—McCorkle v. Rhea, 75 Ala. 
213. 

24 C.J. p 585 note 78. 

33. Ill.—Stow v. Kimball, 28 Ill. 
93. 

24 C.J. p 585 note 79. 

34. Cal.—In re Levy, 75 P. 317, 141 
Cal. 639. 

35. Ala.—Spragins v. Taylor, 48 
Ala. 520. 

24 C.J. p 590 note 10. 

36. Cal.—Richardson v. Butler, 23 
P. 9, 82 Cal. 174, 16 Am.S.R. 101. 

24 C.J. p 590 note 11. 

37. Iowa.—Myers v. Davis, 47 Iowa 
325. 

24 C.J. p 590 note 12. 
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38. Mo.—Wilkerson v. Allen, 67 Mo. 
502. 

39. Ind.—Weed v. Edmonds, 4 Ind. 
468. 

4a Ga.—Bowyer v. Hines, 104 S.E. 

210, 150 Ga. 508. 

24 C.J. p 590 note 21. 

41. Ala.—Cloud v. Barton, 14 Ala. 
347. 

Cal.—Gregory v. Taber, 19 Cal. 397, 
79 Am.D. 219. 

42. Neb.—Stack v. Royce, 52 N.W. 
675, 34 Neb. 833. 

24 C.J. p 590 note 14. 

43. Ga.—McGowan v. Lufburrow, 9 
S.E. 427, 82 Ga, 523, 14 Am.S.R. 
178. 

24 C.J. p 590 note 15. 

44. Ill.—Nelson v. Nelson, 165 N.E. 
159, 334 Ill. 43. 

24 C.J. p 590 note 16. 
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defect cannot be supplied by amendment. 45 

Allegations of the original petition may be made 
a part of an amended petition by reference and 
adoption, 46 or an amended petition may be filed 
which amounts to a dismissal of all petitions pre¬ 
viously filed, in which case the amended petition 
will be considered as an original petition. 47 

Where the petition fails to give the names of the 
heirs, an amendment to cure this defect should not 
be allowed without notice to the heirs. 48 If by 
reason of an amendment a contestant is embar¬ 
rassed in his defense or the condition of the case 
is so changed as to render new pleas or further 
evidence necessary, the court on his application 
should postpone a further hearing of the case, and 
give him time to file new pleas and take further 
evidence. 49 

§ 563. - Collateral Attack on Sufficiency 

Where the court has acquired Jurisdiction of the 
proceeding, the sufficiency of the petition for other pur¬ 
poses, while it may be investigated by such court and 
on appeal, cannot be questioned collaterally. 

Where the court has acquired jurisdiction of the 
proceeding, the sufficiency of the petition for other 
purposes is a matter to be determined by the court 
to which it is presented, and, while it may be in¬ 
vestigated there and on appeal, it cannot be ques¬ 
tioned collaterally. 50 In other words, defects, ir¬ 


regularities, or omissions in the petition or other 
application not amounting to a failure to show ju¬ 
risdictional facts do not render the order of sale 
subject to collateral attack, although they may be 
cause for reversal. 51 

§ 564. Citation or Notice 

a. Necessity 

b. Persons entitled to notice 

c. Form and requisites 

d. Mode of giving notice 

e. Return 

f. Waiver and cure of errors or omis¬ 

sions 

a. Necessity 

A citation or notice of an application to sell a de¬ 
cedent’s realty is generally required to be given to in¬ 
terested persons, and in most states a failure to give the 
required notice is a jurisdictional defect. 

In the absence of statutory requirement, notice 
of proceedings for a sale of a decedent’s realty is 
not necessary, 52 but it is usually required that a 
citation or notice of the application to sell shall be 
issued or given to the heirs and devisees of dece¬ 
dent, and others interested in the estate, 53 and it 
is by service or publication of the required citation 
or notice "that jurisdiction of the persons of those 
interested is acquired. 54 


Purpose of sale 

An application for leave to sell 
land for support of wife and chil¬ 
dren may be amended to add that 
the purpose of the sale is for the 
payment of debts and for distribu¬ 
tion.—Bowyer v. Hines, 104 S.E. 210, I 
150 Ga. 508. 

45. N.Y.—Dennis v. Jones, 1 Dem. 
Surr. 80. 

Tenn.—Crabtree v. Niblett, 11 
Humphr. 488. 

46. Ky.—Huffman v. Bowles, 300 
S.W. 881, 222 Ky. 339. 

47. Ill.—In re Gordon, 174 Ill.App. 
427. 

48. Ill.—Turney v. Turney, 24 Ill. 
625. 

49. Ala.—Brown v. Powell, 45 Ala. 
149. 

24 C.J. p 590 note 20. 

50. Neb.—Trumble v. Williams, 24 
N.W. 716, 18 Neb. 144. 

24 C.J. p 591 note 23. 

The “probate court having* juris¬ 
diction,” within the meaning of a 
statute under which a sale cannot 
be contested by an heir because of 
defects in the petition if, among 
other things, the personal represen¬ 
tative was licensed to make the' sale 
by the probate court having juris¬ 


diction, means the probate court 
whose jurisdiction it is proper to in¬ 
voke in the case in hand or, in other 
words, the probate court in whose 
jurisdiction the administration of 
the estate is pending, and not the 
probate court granting the license 
to sell.—Rumrill v. First Nat. Bank 
of St. Albans, 9 N.W. 731, 28 Minn. 
208. 

51. Wash.—Ackerson v. Orchard, 34 
P. 1106, 35 P. 605, 7 Wash. 377. 

24 C.J. p 584 note 69. 

Xiack of verification is a mere ir¬ 
regularity which is not ground for 
collateral attack.—Robbins v. Boul- 
ware, 88 S.W. 674, 190 Mo. 33, 109 
Am.S.R. 746. 

52. Idaho.—Harkness v. Utah Power 
& Light Co., 291 P. 1051, 49 Idaho 
756. 

Contra State v. Holtcamp, 151 S.W. 

153, 245 Mo. 655. 

24 C.J. p 591 note 24. 

Notice of sale see infra § 592. 

Notice on filing of return of sale 
The amendment of 1919 to the law 
relating to the sale of decedent's 
property, eliminating the necessity 
of a preliminary order of sale, is not 
invalid as depriving the heirs of 
their right to personal notice of the 
sale proceedings, in view of the no¬ 
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tice required to he given on the filing 
of the return of sale.—In re Benven¬ 
uto’s Estate, 191 P. 678, 183 Cal. 382. 

53. Idaho.—Harkness v. Utah Pow¬ 
er & Light Co., 291 P. 1051, 49 Ida¬ 
ho 756. 

Mich.—Stowell v. Johnson, 274 N.W. 
354, 280 Mich. 627. 

Mont.—Lamont v. VingeT, 202 P. 769, 
61 Mont. 530. 

N.Y.—In re Rosenblatt’s Estate, 3 
N.Y.S.2d 619, 167 Misc. 258. 

Okl.—Seal v. Banes, 35 P.2d 704, 168 
Okl. 550—Estes v. Pickard, 283 P. 
1004, 141 Okl. 60. 

24 C.J. p 591 note 25. 

Constructive notice 

An order for sale of real estate 
should not be set aside on the ground 
that the heirs had no knowledge of 
the filing of the petition for sale, 
where the estate had been long pend¬ 
ing in court and the heirs had the 
constructive notice provided by stat¬ 
ute.—In re Leonis, 71 P. 171, 138 Cal. 
194. 

54. Mont—Lamont v. Vinger, 202" 
P. 769, 61 Mont 530. 

Okl.—Seal v. Banes, 35 P.2d 704, 168 
Okl. 550. 

24 C.J. p 591 note 26. 
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The court cannot, at the hearing, abandon the 
case presented by the petition and order the sale 
for another object, as such sale would be without 
notice; 55 nor may the court amend its order of sale 
to conform to an amended petition embracing dif¬ 
ferent and additional land, without any summons 
having ever issued on the amended petition. 56 How¬ 
ever, a notice by an administrator of an intention 
to apply for an order to sell lands for the payment 
of debts may be used by his successor as adminis¬ 
trator of the same estate, in case the first admin¬ 
istrator fails to effect a sale; 57 and it has been 
held that, where an executor files a petition in the 
proper court for license to sell real property, and 
the heirs and devisees sign a waiver of notice and 
enter an appearance, or are duly served with no¬ 
tice, such notice will continue until the debts men¬ 
tioned in the petition are paid by the sale of the 
real property described therein, and a purchaser 
under a renewed license issued on such petition, who 
has paid the purchase price, such price being ap¬ 
plied to the payment of the debts against the estate 
of the testator, and the sale having been confirmed 
and a deed made to such purchaser, may rely on 
the title so acquired as against a collateral attack 
by the heirs and devisees of such testator. 58 Where, 
in an action to settle an estate and sell realty to 
pay debts, the administrator with will annexed 

legatees summoned on cross peti¬ 
tion 

Legatees, if necessary parties to 
administrator’s proceeding to sell re¬ 
alty to pay debts, are before court 
for all purposes when summoned on 
cross petition of mortgagee setting 
up his interest in realty, and the sale 
is valid and binding on legatees.—J. 

H. Day Co. v. Morris, 195 N.E. 870, 

49 Ohio App. 181. 

56- Miss.—Williams v. Childress, 25 
Miss. 78. 

56- Ky.—Robinson v. Clark, 34 S.W. 

1083, 17 Ky.L. 1401. 

24 C.J. p 592 note 28. 

57- Mo.—Rogers v. Johnson, 28 S.W. 

635, 125 Mo. 202. 

58- Neb.—Seymour v. Ricketts, 31 
N.W. 781, 21 Neb. 240. 

59- Ky.—Rothchild v. Wallace, 160 
S.W. 170, 155 Ky. 676. 

60- Idaho.—Kline v. Shoup, 226 P. 

729, 38 Idaho 202. 

Mich.—Stowell v. Johnson, 274 N.W. 

354, 280 Mich. 627. 

Mont.—Lamont v. Vinger, 202 P. 769, 

61 Mont. 530. 

Okl.—Johnson v. Hood, 46 P.2d 533, 

173 Okl. 108—Seal v. Banes, 35 P. 

2d 704, 168 Okl. 550. 

24 C.J. p 592 note 32. 

61- U.S.—Magnolia Petroleum Co. v. 

Mayer, C.C.A.Okl., 58 F.2d 48, cer¬ 
tiorari denied Brown v. Mayer, 53 


joined in the prayer for the sale, process on his 
answer and cross petition was unnecessary. 59 

Want of notice as jurisdictional. As a general 
rule, a failure to give notice or to give proper no¬ 
tice is held to be jurisdictional and to render the or¬ 
der of sale and the sale thereunder nullities, at 
least as to the interest of persons not notified; 60 
but in a few jurisdictions the courts, regarding the 
proceeding to sell as being strictly in rem, look on 
a failure to give notice as a mere irregularity which 
does not render the judgment void, 61 but only void¬ 
able. 62 Failure to cite unnecessary parties named 
in the petition is not fatal. 63 

b. Persons Entitled to Notice 

The heirs and devisees of decedent are the persons 
primarily entitled to notice of the proceedings for sale, 
and notice must be given to all other interested persons 
embraced in the statute requiring notice. 

The heirs 64 and devisees 65 of decedent are the 
persons primarily entitled to notice of the pro¬ 
ceedings for sale. In some jurisdictions it is re¬ 
quired that a notice, citation, summons, or order to 
show cause shall be served on infant, as well as on 
adult, heirs in order to obtain jurisdiction of their 
persons, 06 and the widow has also been held enti¬ 
tled to notice, 67 as have persons in occupation of 
premises of which a sale is desired. 68 The execu- 

Possibility of intestacy 

Where on happening of certain 
contingency testator will have died 
intestate with respect to premises 
sought to be sold, notice must be giv¬ 
en to heirs as interested parties.— 
In re Johnson's Estate, 12 Pa.Dist. 
& Co. 705. 

65. Miss.—Brickell v. Lightcap, 76 
So. 489. 115 Miss. 417. 

24 C.J. p 593 note 35. 

legatees are not included.—Des- 
loge v. Tucker, 94 S.W. 283, 196 Mo. 
587. 

66. Wash.—Ball v. Clothier, 75 P. 
1099, 34 Wash. 299. 

24 C.J. p 593 note 36. 

Guardians of minor heirs must be 
served. 

Ill.—Whitney v. Porter, 23 Ill. 445. 
Okl.—Johnson v. Hood, 4$ P.2d 533, 
173 Okl. 108. 

Appointment of guardian ad litem 

Where there has been no service of 
summons on a minor defendant, the 
appointment of a guardian ad litem 
does not give the court jurisdiction 
of his person.—Manternach v. Studt, 
82 N.E. 829, 230 Ill. 356, 120 Am.S. 
R. 310. 

67- Ind.—Helms v. Love, 41 Ind. 210. 
24 C.J. p 593 note 37. 

68. N.T.—In re Dolan, 88 N.T. 309, 
reversing 26 Hun 46. 


S.Ct 18, 287 U.S. 618, 77 L.Ed. 536, 
Oklahoma law. 

Ark.—Sewell v. Reed, 71 S.W.2d 191, 
189 Ark. 50. 

Hawaii.—Rodrigues v. Char Fook, 29 
Hawaii 284. 

Ky.—Humphrey v. Holland, 232 S.W. 

642, 192 Ky. 168. 

24 C.J. p 593 note 33. 

Nature and form of proceedings see 
supra § 556. 

62. Ky.—Humphrey v. Holland, 232 
S.W. 642, 192 Ky. 168. 

63. N.Y.—Griswold v. McDonald, 143 
N.Y.S. 341, 81 Misc. 376. 

64. Miss.—Brickell v. Lightcap, 76 
So. 489, 115 Miss. 417. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

Okl.—Seal v. Banes, 35 P.2d 704, 168 
Okl. 550. 

24 C.J. p 593 note 34. 

3>eath of heir 

If an heir of decedent dies after 
notice given him of the commence¬ 
ment by the administrator of pro¬ 
ceedings to sell real estate to pay 
debts of the estate, and a sale there¬ 
after takes place without any fur¬ 
ther notice, or any suggestion of the 
death of such heir, and is affirmed, 
such sale is valid, and the heirs of 
such heir cannot attack its validity. 
—Palmerton v. Hoop, 30 N.E. 874, 
131 Ind. 23. 
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tor or administrator must be cited on an applica¬ 
tion by a creditor for a sale of decedent’s realty to 
pay debts. 69 Land charged with legacies may be 
sold for the payment of debts without service of 
the order to show cause on the legatees. 70 Credi¬ 
tors of decedent have been held not entitled to no¬ 
tice, 71 but other authorities require notice to them, 72 
particularly where a notice to present claims has 
not been published. 73 Persons claiming adversely 
to, or under title derived independently of, dece¬ 
dent are not entitled to notice, 74 nor are mortgagees 
of the property. 75 Judgment creditors of decedent’s 
husband, to whom a fractional interest in the land 
descended on decedent’s death, have been held not 
entitled to notice; 76 but it has also been held that, 
where plaintiff in an action against an heir attached 
certain real estate in which the heir had an inter¬ 
est, and thereafter plaintiff recovered judgment 
against the heir on his claim, he was a party inter¬ 
ested in a proceeding by the administrator for the 
sale of decedent’s lands to pay debts, and was enti¬ 
tled to notice. 77 Beneficiaries of a testatmentary 
trust, the trustee having full discretionary power 
to dispose of the trust property, need not be given 
notice, service of notice on the trustee being suffi¬ 
cient. 78 

A purchaser from the heir has been held not en¬ 
titled to be served with notice of the petition to sell, 
where an examination of the record would have 
shown him that the property was subject to be sold 

69. N.Y.—Kammerrer v. Ziegler, 1 
Dem.Surr. 177. 

24 C.J. p 593 note 39. 

7a N.Y.—In re Dolan, 88 N.Y. 309, 
reversing- 26 Hun 46. 

71. N.C.—Thompson v. Cox, 53 N.C. 

311. 

72. Mo.—Seneca Bank v. Morrison, 

204 S.W. 1119, 200 Mo.App. 169. 

N.Y.—In re Rosenblatt's Estate, 3 N. 

Y.S.2d 619, 167 Misc. 258. 

Judgment creditors are entitled to 
notice under statute.—Yoder v. Ka- 
lona Sav. Bank, 119 N.W. 147, 142 
Iowa 219. 

73. N.Y.—In re Reed, 108 N.E. 565, 

214 N.Y. 383. 

24 C.J. p 593 note 43. 

74. Mass.—Walker v. Fuller, 18 N. 

E. 400, 147 Mass. 489. 

24 C.J. p 594 note 44. 

75. La.—Kennedy’s Succession, 2 
La.App., Orleans, 65. 

76. Ind.—Globe Mercantile Co. v. 

Perkeypile, 125 N.E. 29, 189 Ind. 

31. 

77. Iowa.—Mullin v. White, 112 N. 

W. 164, 134 Iowa 681. 

7a Iowa.—In re Jackson's Estate, 

200 N.W. 310, 198 Iowa 680. 


for decedent’s debts, that there were debts unpaid, 
and that an administrator had been appointed for 
the very purpose of subjecting the land to their pay¬ 
ment. 79 However, it has also been held that, in a 
proceeding by a creditor under the statute to dispose 
of a decedent’s real estate for the payment of debts, 
citation must issue to one who has purchased the 
property at a sale in partition proceedings among 
the heirs. 80 

c. Form and Requisites 

In the absence of a statutory declaration as to the 
content of the notice, its sufficiency is for the court to 
determine, the test being whether a reasonable person 
would be apprised by it of the time when, and the court 
in which, the petition would be presented. Interested 
persons need not be specifically named. 

Where the statute does not declare what the no¬ 
tice shall contain, it is for the court to determine 
whether the statements thereof are sufficient; 81 but, 
where the statute provides that notice shall be giv¬ 
en in such form and manner as the court shall pre¬ 
scribe, no mere constructive notice will be suffi¬ 
cient, unless it is given in the form and manner pre¬ 
scribed by the court. 82 As a general rule, where 
the notice gives information that at a specified time 
and place the executor or administrator will apply 
for authority to sell the whole of the real estate, or 
as much as is necessary for the purpose stated, this 
is sufficient for all practical purposes, 83 and in de¬ 
termining the sufficiency of a notice the courts 

purchaser, was not invalid as calling 
for a credit sale without attaching 
the conditions prescribed by statute 
for such a sale, nor, despite the fact 
that some of the personalty had been 
pledged, did such a notice call for a. 
sale under which it would be impos¬ 
sible to comply with provisions in 
probate code that proceeds of sale 
of property of estate must be ap¬ 
plied to satisfaction of encumbranc¬ 
es against property.—In Te Dargie’s 
Estate, 91 P.2d 126, 33 Cal.App.2d 
148. 

82. Kan.—Mickel v. Hicks, 19 Kan. 
578, 21 Am.R. 161. 

N.Y.—-‘Matter of Smart, 157 N.Y.S. 
143, 93 Misc. 402. 

83. N.Y.—Rigney v. Coles, 19 N.Y. 
Super. 479. 

24 C.J. p 594 note '51. 

Chancellor sitting in another county* 
Although it is the general practice 
to make petitions in estate matters 
returnable before the chancellor at 
his county of residence, and, if he 
is scheduled to be sitting in some 
other county within the same chan¬ 
cery district, to have him set the 
place and date of the hearing, nev¬ 
ertheless, where the chancellor is 
present at the time and place in the 


Miss.—Brickell v. Lightcap, 76 So. 
489, 115 Miss. 417. 

79. U.S.—Dolton v. Nelson, C.C. 
Iowa, 7 F.Cas.No.3,9‘76, 3 Dill. 469. 

80. N.Y.—Kammerrer v. Ziegler, 1 
Dem.Surr. 177. 

81. Ill.—Gibson v. Roll, 27 Ill. 88, 
81 Am.D. 219. 

24 C.J. p 594 note 49. 

Stating purpose of sale 

Under a statute providing that real 
property could be sold where sale 
was necessary to pay debts or would 
be beneficial or advantageous to the 1 
estate, an order, requiring persons 
interested "to show cause why an or¬ 
der should not be granted to said 
executor to sell so much of the real 
estate of said deceased at private 
sale as shall be necessary,” was not 
invalid, although the sale was not 
sought because it was "necessary” 
to meet debts, but rather on the 
ground that it would be beneficial to 
the estate.—McCarty v. Wilson, 193 
P. 578, 184 Cal. 194. 

Statement of terms of sale 
A notice of probate sale of per¬ 
sonalty, requiring that purchase 
price should be paid when order con¬ 
firming such sale should become final 
and personalty should be delivered to 
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should consider whether a reasonable person in 
the exercise of his ordinary faculties would, on 
reading the notice, be apprised by it in what court 
and at what time the petition would be presented. 84 
Under a statute providing that the original notice 
must inform defendant of the nature of the cause 
to be heard and the relief demanded, a notice that 
the executors of a will will present a petition for 
leave to sell the real estate, directed to the hus¬ 
band of testator's daughter who had died after the 
will went into effect, is not sufficient to give the 
court jurisdiction to enter a decree denying the 
rights of the husband in his wife's share under the 
will. 85 Where the statute requiring a minute book 
to be kept of probate proceedings does not require 
that an order made in open court shall be signed by 
the judge, the signature of the judge's name made 
by the clerk to an order to show cause why real 
estate should not be sold to pay debts written at 
length in the order book is surplusage, and the en¬ 
try is sufficient evidence of the order. 86 The notice 
need not specify the day in the term of court speci¬ 
fied as that in which the application will be made. 87 

Names of interested persons . It has been held 
not to be necessary, in the absence of statutory re¬ 
quirement, that the citation or order to show cause 
should specifically name the heirs, devisees, or per¬ 
sons interested, but a general direction “to all per¬ 
sons interested” is sufficient; 88 and,.where the wid¬ 
ow is the petitioner and the whole proceeding is at 
her instance, it is not necessary that her name 
should appear in the citation. 89 It has also been 
held that, where the parties named in the citation 
have been served, the omission of the Christian 


names of some of them and the failure to give the 
individual names of others of them composing busi¬ 
ness firms is not fatal, the defect being curable by 
amendment. 90 On the other hand, a published no¬ 
tice “to whom it may concern” has been held in¬ 
sufficient, the heirs being named in the petition. 91 

Description of property . The notice has been re¬ 
quired to contain a description of the premises de¬ 
scribed in the petition; 92 but under other author¬ 
ities the citation or notice need not specifically de¬ 
scribe the property to be sold, at least where it 
refers to the petition containing a description, 93 
nor need it even state whether the property is real 
or personal. 94 

d. Mode of Giving Notice 

Proper service of the notice or order to show cause 
is essential, and, depending on the local statute, notice 
may be required to be given by personal service, by pub¬ 
lication, or by posting. 

Proper service of the notice of proceedings for 
sale, or order to show cause, is essential. 95 Where 
the court is required by statute to direct the man¬ 
ner in which notice of the application shall be giv¬ 
en, such a direction is indispensable to a valid no¬ 
tice. 96 

Personal service . It is often required that the 
summons, citation, notice, or order to show cause 
shall be personally served on those interested with¬ 
in the jurisdiction 97 a designated time before the 
hearing of the application, 98 but the legislature has 
power to dispense with personal notice to heirs 
and allow notice by publication, 99 even in cases 
where the heirs are residents of the county in which 


district specified in the summons, 
and proceeds to hear the application, 
his action is equivalent to a previous 
designation by him of the time and 
place specified in the summons, al¬ 
though actually the designation was 
made by the clerk.—Whitley v. Tow¬ 
le, 141 So. 571, 163 Miss. 418. 

84 . Ill.—Finch v. Sink, 46 Ill. 169, 
92 Am.D. 246. 

24 C.J. p 594 note *52. 

85 . Iowa.—Blain v. Dean, 14'2 N.W. 
418, 160 Iowa 708. 

86. Mont.—Plains Land & Improve¬ 
ment Co. v. Lynch, 99 P. 847, 38 
Mont. 271, 129 Am.S.R. 645. 

87 . Ill.—Madden v. Cooper, 47 Ill. 
359. 

24 C.J. p 594 note 58. 

88. Kan.—Sharpe v. Sharpe, 243 P. 
274, 120 Kan. 305. 

24 C.J. p*594 note 53. 

89 . N.Y.—Matter of McGee, 38 N.T. 
S. 1062, 5 App.Div. 527. 

90. N.Y.—Matter of Georgi, 72 N. 


Y.S. 431, 35 Misc. 685, 2 Mills Surr. 
315. 

91. U.S.—Gregory v. Keenan, D.C. 
Or.. 256 F. 949. 

92. Ill.—Moore v. Gilmer, 187 N.E. 
466, 353 Ill. 420. 

93. Cal.—In re Roach, 72 P. 393, 139 
Cal. 17. 

Idaho.—Harkness v. Utah Power & 
Light Co„ 291 P. 1051, 49 Idaho 
756. 

94. Idaho.—Harkness v. Utah Power 
& Light Co., supra. 

95. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

N.Y.—Donovan v. Flynn, 220 N.Y.S. 
44, 219 App.Div. 471. 

96. Kan.—Graden v. Mais, 95 P. 412, 
77 Kan. 702, 127 Am.S.R. 456. 

97. Mo.—Jackson v. Johnson, 154 S. 
W. 75 9, 248 Mo. 680. 

24 C.J. p 595 note 62. 
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Mailing insufficient 

Mailing of copy of order of coun¬ 
ty court, to show cause why admin¬ 
istratrix should not be authorized to 
sell realty to pay debts and expens¬ 
es of administration, addressed to 
minor heir residing with mother who 
was administratrix of estate in coun¬ 
ty where estate was being adminis¬ 
tered, was held not “personal serv¬ 
ice” of order on minor, and was de¬ 
fective.—Seal v. Banes, 35 P.2d 704, 
168 Okl. *550. 

Publication insufficient 
Ga.—Park v. Mullins, 53 S.E. 568, 124 
Ga. 1072. 

98 . Okl.—Seal v. Banes, 35 P.2d 704, 
168 Okl. 550. 

24 C.J. p 595 note 63. 

99. Ga.—Davis v. Howard, 56 Ga. 
430. 

24 C.J. p 595 note 64. 

Provision for special notice 

Under a statute providing for no¬ 
tice by publication and posting un¬ 
less an interested person makes a 
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the land is situated or the administration is pend¬ 
ing-. 1 Under some statutes it has been held op¬ 
tional -with the representative whether notice shall 
be given by personal service or by publication, ei¬ 
ther mode sufficing, 2 and personal service has also 
been held to dispense with a statutory requirement 
of publication. 3 An admission of service may be 
sufficient evidence of service, 4 at least prima facie, 5 
except in the case of infants; 6 but it has been held 
that personal service cannot be proved by parol 
testimony. 7 

Publication of the notice of an application for a 
sale, or of the citation or summons thereon, or the 
order to show cause against the sale, is often pro¬ 
vided for, 8 and, as indicated earlier in this sec¬ 
tion, publication in some states is available as an al¬ 
ternative to personal service. Publication is the 
usual mode of giving notice in the case of nonresi¬ 
dent heirs or devisees. 9 An order of publication is 
usually necessary, 10 and such order is commonly 
based on an affidavit showing the facts necessary 
to warrant the giving of notice in this manner. 11 

The requirements of the statute or order of court 
under which publication is made must be complied 


with, 12 as to such matters as the length of time 
during which the publication shall be continued, 13 
the time when publication shall begin and end, 14 
the paper or papers in which the publication is to 
be made, 15 and the number of insertions. 16 A re¬ 
quirement that publication shall be made a certain 
number of weeks consecutively is satisfied by pub¬ 
lication the prescribed number of times at weekly 
intervals before the hearing; 17 but the full notice 
prescribed must be given, that is to say, the first 
publication must be made the prescribed number of 
weeks prior to the hearing, 18 although some courts 
hold that the statute does not so require where it 
does not require the notice to be published “for” a 
stated number of weeks, but simply that it be pub¬ 
lished a stated number of weeks. 19 After the 
completion of the publication of the order to show 
cause for the time prescribed by statute, the court 
can proceed at once at the time named in the or¬ 
der, 20 and the fact that the publication of the no¬ 
tice is continued beyond the time when the applica¬ 
tion was to be made does not in any way affect the 
legality of the notice. 21 It has been held that com¬ 
pliance with the statutory requirements must be 
shown affirmatively by the representative or the 


written request for special notice ad¬ 
dressed to him, where no request for 
special notice was ever made by an 
hi'ir, and the court had never ex¬ 
pressly ordered that special notice 
be Riven, the party was not entitled 
to such special notice.—Parley v. Da¬ 
vis, Wash., 116 I\2d 263. 

1. Kan.—Fudge v. Pudge, 23 Kan. 
416. 

24 C.J. p 505 note 65. 

2. Pnl.—Thomas v. Parker, 32 P. 
;,62, .07 Pal. 456. 

Idaho.—Harktu'ss v. Utah Power & 
Light r«„ 201 P. 1051, 49 Idaho 
756 — Kline v. Shoup, 226 P. '729, 
38 Idaho 202. 

24 <\J. p 505 note 66. 

Order requiring both 

Where statute provided for per¬ 
sonal service or service by publica¬ 
tion, notice of hearing by publica¬ 
tion wa« sufficient despite the fact 
that the order on the application re¬ 
quired service both personally and by 
publication.—Estes v. Pickard, 283 
P. 1004, 141 Okl. 60, 

3. Miss,—Harris v. Ransom, 24 
Miss. 501. 

4 . N.J.—Robison v. Furman, 20 A. 
898. 47 N.J.JWq. 307. 

24 C.J. p 595 note 69. 

5. N.C.—Cox v. Wright, 11 S.E.2d 
158, 218 N.C. 842. 

6. S.(\—Whitesides v. Barber, 24 S. 
<!, 373—Finley v. Robertson, 17 S. 
C. 435. 


7. Or.—Smith v. Whiting, 106 F. 
791, 55 Or. 393. 

8. Idaho.—Harkness v % Utah Power 
& Light Co., 291 P. 1051, 49 Idaho 
756—Kline v. Shoup, 226 P. 729, 38 
Idaho 202. 

Wash—Parley v. Davis, 116 P.2d 263/ 
24 C.J. p 595 note 71. 

9. Or.—Smith v. Whiting, 106 P- 
791, 55 Or. 393. 

24 C.J. p 595 note 73. 

10. N.Y.—In re Reed, 113 N.E. 254, 
218 N.Y. 711, reversing 156 N.Y.S. 
944, 171 App.Div. 21. 

24 C.J. p 595 note 74. 

11. Ill.—Rowand v. Carroll, 81 Ill. 
224. 

24 C.J. p 595 note 75. 

12. N.Y.—Sheldon v. Wright, 7 
Barb. 39, affirmed 5 N.Y. 497—Mat¬ 
ter of Reed, 164 N.Y.S. 37, 177 App. 
Div. 76. 

13- Neb.—Pohlenz v. Panko, 182 N. 

W. 972, 106 Neb. 156. 

24 C.J. p 596 note 77. 

14. Mo.—Robbins v. Boulware, 88 S. 
W. 674, 190 Mo. 33, 109 Am.S.R. 
746. 

24 C.J. p 596 note 78. 

15. Cal.—In re O’Sullivan, 24 P. 281, 
84 Cal. 444. 

24 C.J. p 596 note 79, 

Mode of designating paper 

Order to show cause for sale by ad¬ 
ministratrix was held not objeetion- 
■ able as published in "Semi-Weekly" 
and not "Semi-Weekly Tribune," as 


directed, where the affidavit of pub¬ 
lication showed that the same pub¬ 
lication was intended.—Harkness v. 
Utah Power & Light Co., 291 P. 1051, 
49 Idaho 756. 

16. Cal.—Townsend v. Tallant, 33 
Cal. -45, 91 Am.D. 617. 

24 C.J. p 596 note 80. 

17. Idaho.—Harkness v. Utah Pow¬ 
er & Light Co., 291 P. 1051, 49 
Idaho 756. 

24 C.J. p 596 note 81. 

18. Ill.—Madden v. Cooper, 47 Ill. 
359. 

24 C.J. p 596 note 82. 
xroncompliaii.ee not jurisdictional 
Where an administrator’s notice of 
sale was published in a weekly pa¬ 
per for one day of each of the throe 
weeks next preceding the sale, un¬ 
der a statute requiring publication 
"for three weeks successively next 
before such sale," even though the 
first publication was not made a* 
full three weeks prior to the sate* 
which took place one day after the- 
last publication, the irregularity ‘Wii® 
not defeat the jurisdiction ocf the* 
court.—Pohlenz v. Panko, 182: N.WV 
972, 106 Neb. 156. 

19. Kan.—Fleming v. Bale, 23, Kan- 
88 

24 C.J. p 596 note 82 [c]. 

ao. Cal.—In re Roach, 72 F: 898. 

139 Cal. 17. 

24 C.J. p 596 note 83. 

21. Ga.—Nixon v. Lehman, 7.3 S.JE~ 
747, 137 Ga. 51-6. 
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person claiming 1 title under the order of the court. 22 

Posting. It is sometimes required by statute that 
notice of an application to sell realty shall be post¬ 
ed; 23 and, if posting in addition to publication is 
required, the proceedings are not saved by the fact 
that publication was made. 24 A statute giving to 
the court or judge power to direct what notice 
shall be given may authorize a direction for notice 
by posting with respect to an interested party whose 
residence is unknown. 26 Unless the statute so pro¬ 
vides, proof of posting need not be made by affi¬ 
davit. 26 

Warning order . Where a person under certain 
disabilities may be constructively summoned by the 
issuance of a warning order and the appointment 
of a warning order attorney to represent him, such 
summons is not deemed to have been effected, so 
as to warrant an order for the sale of land, until 
the attorney has examined the case and reported. 27 

e. Return 

The citation must not be made returnable in less time 
than that required by the statute, and the application 
must be made at the term or date specified in the notice. 

The full notice required by statute must be given, 
and, if the citation or summons is made returnable 


in a less time than that required by statute, there 
is a want of jurisdiction which is fatal to the valid¬ 
ity of the proceedings; 28 but the fact that the 
order to show cause was made returnable one day 
later than the time prescribed by statute has been 
held to be a mere irregularity which will not avoid 
the sale. 29 A summons to heirs, directing them to 
appear* on a past day and show cause why realty 
should not be sold for the payment of debts, confers 
no jurisdiction. 30 The application to sell real es¬ 
tate must be made at the term or date specified in 
the notice published or the order to show cause; 
otherwise the order will not be binding for want 
of notice. 31 

f. Waiver and Cure of Errors or Omissions 

Generally, errors or irregularities in the notice may 
be cured, and even an omission to issue summons or give 
notice may be waived, although it cannot be cured where 
the giving of notice is Jurisdictional. Notice may be 
waived or dispensed with by written assent to the sale. 

Errors or irregularities in the notice may gen¬ 
erally be cured by the appearance of those inter¬ 
ested, 32 or by the confirmation of the sale. 33 So, 
also, heirs who, with knowledge of defects in the 
service of the citation in a proceeding by the ad¬ 
ministrator to sell land to pay debts, accept their 


22. Neb.—Schroeder v. Wilcox, 57 

N.W. 1031, 39 Neb. 136. 

24 C.J. p 596 note 85. 

Affidavit of publication 

(1) Affidavit of publication was 
held not objectionable because signed 
by "chief" rather than principal 
clerk of newspaper.—Harkness v. 
Utah Power & Light Co., 291 P. 1051, 
49 Idaho 756. 

(2) Mere use of word "publisher,” 
in publisher’s certificate as to serv¬ 
ice by publication, was held insuffi¬ 
cient, where the certificate was re¬ 
quired to state affirmatively that the 
person making the certificate was the 
publisher of the paper containing the 
notice.—Moore v. Gilmer, 187 N.E. 
466, 353 Ill. 420. 

(3) Under a statute requiring that 
the affidavit be made by the "print¬ 
er” of the paper in which the in¬ 
sertion was made, an affidavit by 
the “proprietor” is sufficient.—Reyn¬ 
olds v. Schmidt, 20 Wis. 374. 

<4) The fact that the judge before 
whom proof of publication was taken 
did not sign the blank jurat attached 
to the publisher’s affidavit will not 
Invalidate the proof of publication.— 
Norton v. Reed, 161 S.W. 842, 253 
Mo. 236. 

S3. Iowa.—In re Schultz's Estate, 

185 N.W. 24, 192 Iowa 436. 

Wash.—Farley v. Davis, 116 P.2d 

263. 

24L Miss.—Matlock v. Livingston, 


17 Miss. 489—Planter’s Bank v. 
Johnson, 15 Miss. 449. 

25. Iowa.—Mullinnix v. Brown, 131 
N.W. 671, 151 Iowa 468. 

24 C.J. p 597 note 87. 

26. Iowa.—In re Schultz’s Estate, 
185 N.W. 24, 192 Iowa 436. 

Tardy amendment of return 

Where the executor’s return of the 
posting of notice of the hearing in a 
proceeding to sell real estate under 
an order of court contained only a 
certificate by the clerk as to the 
posting of the notice, an amendment 
of the return, more than six months 
after the order for posting, by at¬ 
taching the clerk’s affidavit, was 
without effect.—In re Schultz’s Es¬ 
tate, supra. 

27. Ky.—Huffman v. Bowles, 300 S. 
W. 881, 222 Ky. 339—Bowles v. 
Bowles, 300 S.W. 880, 222 Ky. 325. 

28. Or.—Smith v. Whiting, 106 P. 
791. 55 Or. 393. 

24 C.J. p 597 note 89. 

29. N.Y.—O'Connor v. Huggins, 1 n 7 
Y.S. 377, affirmed 21 N.E. 184, 113 
N.Y. 511, and distinguished Stilwell 
v. Swarthout, 81 N.Y. 109. 

30. Miss.—Hendricks v. Pugh, 57 
Miss. 157. 

31. Ill.—Morris v. Hogle, 37 Ill. 150, 
87 Am.D. 248. 

24 C.J. p 597 note 92. 
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Change of time for holding term 

Under a statute which changed the 
time for the holding of the April 
term of the probate court to the first 
Monday of April, and directed that 
all writs, process, and notices return¬ 
able to such court next after the tak¬ 
ing effect of the act should be made 
returnable to the first term of the 
county court held for the transaction 
of probate business, an order for pub¬ 
lication of notice of application to 
sell real estate, being a substituted 
process for the sale of real estate, 
was "process and notice,” and the 
clerk properly changed the return day 
of an order of publication made be¬ 
fore passage of the act so as to con¬ 
form the same thereto.—Rhodes v. 
Bell, 130 S.W. 465, 230 Mo. 138. 

32. N.Y.—Butler v. Emmett, 8 Paige 

12 . 

24 C.J. p 597 note 93. 

Public notice 

However, it has been held that, un¬ 
der a statute requiring notice of an 
application by administrators for an 
order authorizing the sale of lands 
to be publicly given, appearance in 
such a proceeding does not waive a 
failure to give notice.—Texas Land & 
Loan Co. v. Dunovant, 87 S.W. 208, 
38 Tex.Civ.App. 560. 

33. Minn.—Dayton v. Mintzer, 22 

Minn. 393. 

Okl.—Steele v. Kelley, 122 P. 934, 32 

Okl. 547. 
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distributive shares of the proceeds of the sale are 
estopped to question its validity. 34 Where an or¬ 
der to show cause is properly published, a failure, 
in issuing the order, to designate the paper in which 
the publication shall be made, as required by stat¬ 
ute, is cured by the order of court confirming the 
sale. 35 Even the defect arising from an omission 
to issue summons or give notice may be waived, 36 
at least where the giving of notice is not jurisdic¬ 
tional; 37 but, where it is jurisdictional, the omis¬ 
sion to give the statutory notice cannot be cured. 33 

Under some statutes adults may waive the notice 
by filing their assent to the sale in writing; 33 and, 
under some authorities, a guardian may assent in 
like manner for his ward, 40 although this view has 
been opposed ; 41 but it has been held that infant 
heirs cannot personally come into court and waive 
citation and consent to the decree.* 3 If all the per¬ 
sons interested signify in writing their assent to 
the sale, service of the notice may be dispensed with 
entirely. 43 

§ 565. - Presumptions; Collateral At¬ 

tack 

As a general rule, service of notice or appearance 
sufficient to give the court Jurisdiction will be presumed 
in the absence of contrary facts in the record, but some 
authorities require that the giving of notice affirmatively 
appear therein. Recitals in the decree as to notice or 
publication are prima facie evidence in a direct attack, 
but conclusive in a collateral proceeding. 


According to the weight of authority, it is to be 
presumed that there was such service or appearance 
as conferred on the court in which the proceedings 
were brought jurisdiction of the persons of those 
interested, 44 where the record does not affirmatively 
state facts negativing the conclusion that notice 
was given; 45 and the regularity of the notice can¬ 
not be collaterally questioned. 46 There is, how¬ 
ever, authority for the view that the giving of the 
notice required must affirmatively appear by the rec¬ 
ord in order to sustain the jurisdiction of the 
court, 47 at least as to a sale of realty. 43 

Recitals in a decree for the sale of land as to 
service of process and proof of publication are 
prima facie true, 49 although in a proceeding to va¬ 
cate the decree they are not conclusive, but may be 
contradicted. 50 In a collateral proceeding, how¬ 
ever, it is sufficient that the order or decree recites 
that due notice was given or proof of publication 
made; 51 such a finding is conclusive and cannot 
be rebutted by other portions of the record, 52 or 
by proof extraneous to the record, 53 and the judg¬ 
ment of the court that the notice was sufficient is 
binding on all parties interested, unless an appeal is 
taken. 54 If, however, the record shows service 
which is insufficient and fails to show that the court 
found that it had jurisdiction, the presumption is 
rebutted and it must be held that the court acted 
on insufficient notice. 55 


34. Or.—Browne v. Coleman, 125 P. 
278, 62 Or. 454. 

35. Wash.—Furth v. U. S. Mortgage 
& Trust Co., 42 P. 523, 13 Wash. 
73. 

36. Ohio.—Segal v. Eagle Bldg. Co., 
31 Ohio Cir.Ct. 519. 

24 C.J. p 597 note 95. 

37. Ky.—Greer v. Greer, 12 S.W. 
152, 11 Ky.L. 380. 

38. N.Y.—In re Mahoney, 34 Hun 
501. 

Omission not cured, hy 

(1) A subsequent notice.—Hutchin¬ 
son v. Shelley, 34 S.W. 838, 133 Mo. 
400. 

(2) The fact that the heirs had an 
opportunity after notice to oppose 
the confirmation of the sale.—Lamont 
v. Vinger, 202 P. 769, 61 Mont. 530. 

39. Ind.—Smock v. Reichwine, 19 
N.E. 776, 117 Ind. 194. 

24 C.J. p 597 note 99. 

Effect as to others entitled to notice 
A waiver of notice and consent to 
sell by the only known heir does not 
render the sale valid as to any other 
persons entitled to notice, where no 
notice, either personal or by publica¬ 
tion, was given and determination of 
heirs was not made until after sale. 


—Stowell v. Johnson, 274 N.W. 354, 
280 Mich. 627. 

40. Ind.—Smock v. Reichwine, 19 N. 
E. 776, 117 Ind. 194—Jones v. Levi, 
72 Ind- 586. 

Contra Doe v. Anderson, 5 Ind. 
33. 

41. Cal.—Campbell v. Drais, 57 P. 
994, 125 Cal. 253. 

42. Miss.—Winston v. McLendon, 43 
Miss. 254. 

43. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

44. Mo.—Desloge v. Tucker, 94 S. 
W. 283, 196 Mo. 587. 

24 C.J. p 597 note 3, p 598 note 4. 

45. Ind.—Gerrard v. Johnson, 12 Ind. 
636. 

N.C.—Yarborough v. Moore, 65 S.E. 
763, 151 N.C. 116. 

46. U.S.—Berrian v. Rogers, C.C. 
Colo., 43 F. 467. 

24 C.J. p 598 note 6. 

47. Or.—Smith v. Whiting, 106 P. 
791, 55 Or. 393. 

24 C-J. P 598 note 7. 

48. Miss.—Dillingham v. Jenkins, 15 
Miss. 479. 

49- Miss.—Commercial Bank v. Doe, 
17 Miss. 613. 

24 C.J. p 598 note 8. 
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“Upon collateral attack these re¬ 
citals import absolute verity.”—Gil¬ 
lette’s Estate v. State, Tex.Civ.App., 
286 S»W. 261, 263, reversed on other 
grounds State v. Gillette’s Estate, 
Com.App., 10 S.W.2d 984. 

50. Miss.—Sivley v. Summers, 57 
Miss. 712. 

51. Idaho.—Harkness v. Utah Power 
& Light Co., 291 P. 1051, 49 Idaho 
756. 

Mont.—Lamont v. Vinger, 202 P. 769, 
61 Mont. 530. 

24 C.J. p 598 note 10. 

53. Tex.—Gillette’s Estate v. State, 
Civ.App., 286 S.W. 261, reversed on 
other grounds State v. Gillette’s Es¬ 
tate, Com.App., 10 S.W.2d 984. 

53. Tex.—Gillette’s Estate v. State, 
supra. 

24 C.J. p 598 note 10. 

54. Iowa.—Myers v. Davis, 47 Iowa 
325—Tharp v. Brenneman, 41 Iowa 
251. 

24 C.J. p 598 note 11. 

Court’s finding that It has jurisdic¬ 
tion will be presumed to be based 
on sufficient proof of the service of 
notice, and such finding cannot be 
collaterally attacked.—In re Schultz's 
Estate, 185 N.W. 24, 192 Iowa 436. 

55. Idaho.—Kline v. Shoup, 226 P. 
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§ 566. Objections and Exceptions 

Objections and exceptions to the application may' be 
made by persons interested in the property, unless 
estopped. The mode of objection depends on local stat¬ 
ute or procedure. Only matters which legitimately tend 
to oppose the conclusion that a sale should be made con¬ 
stitute good grounds of objection. 

An application for a sale of real property of a 
decedent may be opposed by persons who are inter¬ 
ested in the land, such as the heirs and devisees , 56 
or by the personal representative, where a sale to 
pay debts is sought by a creditor , 57 but not by per¬ 
sons who have no interest such as will be affected 
by a sale . 58 Either the heirs or devisees 59 or the 
personal representative 60 may become estopped to 
oppose or object to a sale of the land. 

The unpaid creditors for whose benefit the ap¬ 
plication is brought may request that it be dismissed 
on the ground of depression of the market, at least 
where they all join in such request and show that 


they are not at the time demanding payment of their 
claims . 61 In the absence of fraud or collusion, fail¬ 
ure of the guardian of minor children to resist the 
sale does not invalidate it . 62 

Manner and time of objection. The mode of ob¬ 
jection, whether more or less formal, depends on 
local statute or procedure . 63 A statute of limita¬ 
tions must be pleaded, if advantage is to be taken 
thereof ; 64 and failure to comply with a statute 
requiring an application by administrators for leave 
to sell land for payment of debts to show the es¬ 
timated expenses of the administration and give a 
list of all the property on hand liable for the pay¬ 
ment of debts, etc., can be taken advantage of only 
by exceptions made at the proper time . 65 

Nature of objection. Any objections or excep¬ 
tions which legitimately tend to oppose the conclu¬ 
sion that a sale should be made may be raised and 
considered . 66 Thus it may be set up in opposition 


729, 733, 38 Idaho 202, quoting: Cor¬ 
pus Juris. 

24 C.J. p 598 note 12. 

56. Iowa.—In re Jackson’s Estate, 
280 N.W. 563, 225 Iowa 359. 

Okl.—In re Travis’ Estate, 97 P.2d 
50. 186 Okl. 223—Stoner v. Hyde, 
198 P. 328, 82 0,kl. 5. 

24 C.J. p 598 note 13. 

Necessity of showing 1 interest 

Person interested in deceased’s es¬ 
tate, other than heir or widow, who 
would contest the sale of decedent's 
land to pay debts of estate must 
show his interest in estate before he 
will be heard to contest with personal 
representative as to whether sale 
should be ordered.—Grayson v. Rob¬ 
erts, 156 So. 552, 229 Ala. 245. 
Objection may be made by 

(1) Persons interested in decedent’s 
estate through some transaction or 
conveyance from sole devisee or who 
had acquired some lien on devisee’s 
interest in land.—Grayson v. Roberts, 
supra. 

(2) Other persons see 24 C.J. p 598 
note 13 [a]. 

Waiver of errors after decree 

Where, after the entry of the de¬ 
cree, persons interested waived er¬ 
rors in the proceedings, they thereby 
waived any defect arising from the 
fact that no rule to plead had been 
entered against them at the time 
their default was taken and the de¬ 
cree entered.—Moore v. Gilmer, 187 
N.E 466, 353 Ill. 420. 

57. Ky.—Harrison v. Taylor, 43 S. 
W. 723, 19 Ky.L. 1191. 

24 C.J. p 599 note 14. 

58. Mo.—Shields v. Ashley, 16 Mo. 
471. 

24 C.J. p 599 note 15. 

Disregarding demurrer 
In suit by executrix to quiet title 


to testator’s land and for sale of it to 
pay debts of estate, grounds of de¬ 
murrer directed to phase of bill seek¬ 
ing sale of land may be disregarded, 
where demurrants under averments 
of bill were not interested in dece¬ 
dent’s estate.—Grayson v. Roberts, 
156 So. 552, 229 Ala. 245. 

59. Mont.—In re Tuohy, 83 P. 486, 
33 Mont. 230. 

24 C.J. p 599 note 16. 

Delay caused by heirs 

Heirs cannot object on the ground 
that the application was unreason¬ 
ably or unjustifiably delayed, where 
the delay was caused by their con¬ 
testing a claim the allowance of 
which necessitated the sale.—In re 
Spicer’s Estate, 212 N.W. 689, 203 
Iowa 393. 

60. Va.—Gooch v. Gooch, 73 S.E. 56, 
70 W.Va. 38, 37 L.R.A.,N.S., 930. 

24 C.J, p 599 note 17. 

61. Neb.—In re Erwin's Estate, 296 
N.W. 330. 

62. Kan.—Botello v. Tharp, 246 P. 
521, 121 Kan. 229. 

63. Ky.—Spradlin v. Stanley, 99 S. 
W. 965, 124 Ky. 701, 30 Ky.L. 928. 

24 C.J. p 599 note 18. 

Formal pleadings are not pre¬ 
scribed, and defenses will be consid¬ 
ered as though formally pleaded.— 
In re Banfield’s Estate, 299 P. 323, 
137 Or. 256, rehearing denied 3 P. 
2d 116, 137 Or. 256. 

Demurrer, pleading, or motion 

(1) Objections that the bill was de¬ 
fective because it did not state which 
of the parties were married women, 
and because a minor child should 
have been made a party, should be 
raised by demurrer or some pleading 
or motion by the parties affected 
thereby.—Johnson v. Port.erfleld, 43 
So. 228, 150 Ala. 532. 
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(2) A "demurrer” to a petition for 
sale of realty belonging to estate to 
satisfy widow’s accumulated allow¬ 
ance on ground that petition and pro¬ 
ceedings on which it was based did 
not give the court jurisdiction to en¬ 
tertain petition for the sale of real¬ 
ty was in fact an "objection” to the 
entry of a decree of sale on jurisdic¬ 
tional grounds and was properly 
treated as such by trial court.—In re 
Hicks’ Estate, Okl., 116 P.2d 905. 

(3) Appellants cannot contend that 
appellee executor’s petition for leave 
to sell real estate for the purpose 
of paying debts did not state a cause 
of action, when appellants did not de¬ 
mur to, but answered, the petition.— 
In re Fitzgerald’s Estate, 272 Ill.App. 
581. 

Amendment of answer allowed.— 
Nelson v. Nelson, 165 N.E. 159, 334 
Ill. 43. 

Gross action 

In action by judgment creditor to 
require executor to sell realty to pay 
his claim, cross action to "surcharge 
and falsify” executor’s account, 
brought by testamentary trustee in¬ 
dividually and as guardian ad litem 
of testator’s infant heirs who had 
been joined as defendants by judg¬ 
ment creditor, was not improperly 
brought.-?—Gurganus v. McLawhorn, 
193 S.E. 844, 212 N.C. 397. 

64. Ohio.—Kohn v. Kohn, 36 N.E.2d 

1009, 67 Ohio App. 404. 

65. Tex.—Texas Land, etc., Co. v. 

Dunovant, 87 S.W. 208, 38 Tex.Civ. 

App. 560. 

66. Neb.—In re Erwin’s Estate, 296 

N.W. 330. 

24 C.J. p 599 note 20. 

Homestead not subject to sale 

Where the county court is admin¬ 
istering on an estate by its duly ap- 
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that the sale has not been asked within the time 
limited by statute for the procurement of a sale , 67 
or the heirs may contest the exhaustion of the per¬ 
sonalty , 68 or seek a proper application of personal¬ 
ty which the administrator wrongfully refuses to 
inventory . 69 A denial of the existence, justness, or 
validity of the debts for the payment of which a 
sale is asked is also a good ground for objection , 70 
even though a formal pleading is not employed ; 71 
but only such objections or exceptions are admis¬ 
sible by way of opposing the sale as meet fairly 
the issue whether a sale should be ordered, with¬ 
out interposing collateral issues which are immateri¬ 
al to the question whether a sale should be ordered 
or which should be determined in different proceed¬ 
ings ; 72 thus objections to the sale on the ground 
that claims are bad can be made only with respect 
to claims that have been allowed and have not 
been passed upon on the settlement of an account . 73 
Where land was mortgaged in several parcels to 
different persons, the mortgagee of one parcel has 
a right, on application by the administrators for 
an order authorizing the sale of all the land for 
the payment of debts, to require that the sale of 
lands other than that covered by his mortgage 


should be properly and regularly ordered . 74 

Practice on overriding demurrer . Where, in a 
special proceeding to make real estate assets insti¬ 
tuted before a superior court clerk in North Car¬ 
olina, there was a demurrer filed to the complaint, 
it was error for the judge, after overruling the 
demurrer, to direct that an order issue to plaintiff to 
sell the land, but the decision of the judge should 
be transmitted to the clerk with leave for defend¬ 
ant to answer before the clerk is so advised . 75 

§ 567. Interference of Other Proceedings In¬ 
volving Land 

Ordinarily a sale may be ordered and made for the 
payments of debts notwithstanding the pendency of other 
proceedings affecting the land, although suspension of 
the sale proceedings may sometimes be proper. 

A suspension of proceedings for a sale by the 
probate court while other litigation is in progress 
may sometimes be proper ; 76 but ordinarily a sale 
may be ordered and made for the payment of debts 
notwithstanding the pendency of proceedings for 
partition 77 or to foreclose a mortgage , 78 the pro¬ 
ceedings of a family meeting , 79 or a previous levy 
of execution on the land . 80 Under a statute giving 


pointed administrator, and such ad¬ 
ministrator files a petition to sell 
lands belonging to the estate, which 
certain of the heirs contend is the 
homestead of the deceased and not 
subject to sale, this constitutes a de¬ 
fense that may be set up in resisting 
an order of sale on such petition.— 
Stoner v. Hyde, 198 P. 328, 82 Okl. 5. 
€7. N.C.—Proctor v. Proctor, 10 S.E. 

1036, 105 N.C. 222. 

24 C.J. p 539 note 21. 

€8. N.Y.—Matter of Topping, 9 N.Y. 
S. 447, 18 N.Y.Civ.Proc. 115, 2 Conn. 
Surr. 187. 

24 C.J. p 600 note 22. 

69. Iowa.—Duffield v, Walden, 72 N. 
W. 278, 102 Iowa 676. 

70. Okl.—In re Travis' Estate, 97 P. 
2d 50, 186 Okl. 223. 

24 C.J. p 600 note 24. 

limitations constitute a good 
ground for objection,—In re Jack¬ 
son’s Estate, 280 N.W. 563, 225 Iowa 
359—24 C.J. p 600 note 24 [e]. 

71. Ala.—Little v. Marx, 39 So. 517, 
145 Ala. 620. 

72. Cal.—In re Brannan, 51 P. 320, 
5 Cal.Unrep.Cas. 882. 

24 C.J. p 600 note 25. 

The depressed condition of the mar. 
ket is not a good ground of objection 
to an application for the sale.—San¬ 
ders v. Hepp, 8 S.E.2d 87, 190 Ga. 
18—Jackson v. Warthen, 36 S.E. 214, 
111 Ga. 834. 

Possibility that unknown heir 
might appear within twenty-one 


years to claim statutory rights did 
not preclude sale of decedent’s real 
estate to pay debts and charges of 
administering the estate or warrant 
delay in winding up estate.—Schul v. 
Clapp, 118 P.2d 570, 154 Kan. 372. 

73. Okl.—In re Travis’ Estate, 97 
P.2d 50, 186 Okl. 223. 

Instruments on which no claim filed 
In an administrator's proceeding to 
sell property to' satisfy judgments on 
decedent’s notes, a cross complaint 
by heirs, alleging fraud in obtaining 
the notes and joining certain parties 
as buyers of some of the notes, was 
properly dismissed as to them, in the 
absence of allegations that their 
claims had been filed or allowed 
against the estate.—Pattison v. Grant 
Trust & Savings Co., 144 N.E. 26, 
195 Ind. 313. 

74. Tex.—Texas Land, etc., Co. v. 
Dunovant, 87 S.W. 208 , 38 Tex.Civ. 
App. 560. 

75. N.C.—Jones v. Hemphill, 77 N. 
C. 42. 

76. Ark.—Grider v. Apperson, 38 
Ark. 388. 

Pa.—Himelspark’s Estate, 8 Pa,Dist. 
327. 

77. N.Y.—In re Collins’ Estate, 203 
N.Y.S. 495, 122 Misc. 265. 

24 C.J. p 601 note 29. 

Statutes construed 

The provisions of statute for ap¬ 
propriation to payment of deceased’s 
debts of proceeds arising from sales 
in partition proceedings where defi¬ 
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ciency of assets is found to exist 
do not supplant statutory provisions 
requiring an administrator, as soon 
as he ascertains that personal prop¬ 
erty in his hands is insufficient to 
pay all debts of deceased, to com¬ 
mence a civil action in the probate 
court or common pleas for authority 
to sell realty.—Retterer v. Retterer, 
Ohio App., 32 N.E.2d 513. 

Partition action supplanted 

After the commencement of a par¬ 
tition action, the filing of a cross 
petition for the sale, or the institu¬ 
tion of a separate action, supplants 
the partition action.—Retterer v. Ret¬ 
terer, supra—24 C.J. p 573 notes 71, 
72. 

Jurisdiction of second partition suit 
Where partition suit pending in 
circuit court at time of filing of 
petition for sale of realty to pay 
debts in probate court was dismissed, 
and one of defendants in original 
partition suit afterward filed funoth- 
er partition suit subsequent to filing 
of petition in probate court, probate 
court had jurisdiction.—In re Adams’ 
Estate, Mo.App., 139 S.W.2d 1037. 

78. Pa.—Fitzimmons’ Appeal, 40 Pa. 
422. 

24 C.J. p 601 note 30. 

79. La.—Munday v. Kaufman, 19 So. 
619, 48 La.Ann. 591. 

80. La.—Patrick’s Succession, 25 La. 
Ann. 154. 

24 C.J. p 601 note 32. 

Stay of execution. 

j Where judgment has been obtained 
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the personal representative the exclusive right to 
institute a suit for the sale of realty to pay debts, 
the commencement of such a suit does not constitute 
a ground for staying or dismissing a prior suit to 
enforce judgment liens brought against decedent in 
his lifetime . 81 

§ 568. Hearing and Determination in Gen¬ 
eral 

On the hearing of the petition the court should hear 
proof and make inquiry as to the propriety of a sale and 
the terms and conditions thereof, but not as to purely 
collateral matters. Trial of all questions may be by the 
court, although in some instances issues of fact may be 
triable by a jury; and a reference may be had in a 
proper case. 

On the filing of a petition for sale, hearings may 
be had on oral testimony . 82 The court should hear 
proof of the allegations of the petition and make 
inquiry as to the necessity of the sale , 83 as to wheth¬ 
er it is for the advantage, benefit, and best inter¬ 
ests of the estate and those interested therein, where 
such considerations are within the province of the 
court under the statute , 84 and also, it has been held, 
as to the proper manner, terms, and conditions of 
sale ; 85 all the jurisdictional facts must be proved 
as alleged, unless they are admitted , 86 and it has 
been held that, where the allegations of the petition 
are not denied, the petitioner need not prove them 
before an order of sale can be issued . 87 On the 
other hand, matters purely collateral to the petition 


for sale should not be heard or passed on . 88 nor 
need the court, on application by an administrator 
to sell real estate to pay debts, inquire whether the 
land to be sold is a homestead before issuing the 
order for the sale . 89 The court has jurisdiction to 
settle an account between the devisees and the lega¬ 
tees before ordering a sale for the payment of an 
unpaid legacy , 90 and it has been held error to decree 
the renting or selling of land before taking an ac¬ 
count of the liens thereon and settling the priorities 
of creditors . 91 

Trial by court or jury; reference. The court 
has jurisdiction to try any question of fact prop¬ 
erly arising in a proceeding to sell realty , 92 and 
while it may in some jurisdictions afford the parties 
a trial by jury when the nature of the issues en¬ 
titles them to a jury trial or renders it appropri¬ 
ate , 93 even in such case issues of law are to be de¬ 
cided by the court . 94 It is usually a matter of dis¬ 
cretion with the court either to investigate the facts 
or to order a reference , 95 but a reference should 
not be had where it would be a mere form and 
involve useless expense . 98 A right to a jury trial 
after the report of the referee on a compulsory 
reference may be waived . 97 

Time of hearing. The hearing may be had and 
an order of sale made, at a special term appointed 
for that purpose, when such special terms are au¬ 
thorized by statute , 98 and under some statutes a 


in court of common pleas after sug¬ 
gestion of death of defendant and 
execution issues thereupon, and it 
appears that the personal assets and 
the rents from real estate are insuf¬ 
ficient to pay the just debts of the 
estate, on petition on behalf of de¬ 
fendant estate, court will stay ex¬ 
ecution pending application to or¬ 
phans’ court for sale of defendant's 
real estate or apportionment of its 
assets.—Hertz v. DeWilde, 42 Lack. 
Jur. f Pa., 65. 

81. W.Va.—First Nat. Bank v. De 
Berriz, 105 S.E. 900, 87 W.Va. 477. 

82. Tenn.—Commerce Union Bank v. 
Gillespie, 156 S.W.2d 425. 

83. Md.—Goldsborough v. DeWitt, 
189 A. 226, 171 Md. 22<5. 

24 C.J. p 601 note 42. 

84. Ala.—Pfingstl v. Solomon, 197 So. 
12, 240 Ala. 58. 

S.D.—Equitable Life Assur. Soc. of 
U. S. v. Lunning, 265 N.W. 876, 64 
S.D. 168. 

Partition; relief to widow 

In proceeding by administrator to 
sell land to make assets for payment 
of debts and for partition wherein 
widow filed answer pleading consent 
judgment providing that, after pay¬ 
ment of all debts, legacies and costs 
of administration collateral heirs and 


widow should respectively receive 
one half of personal and real proper¬ 
ty, and praying that one half of real¬ 
ty be allotted to her and that she 
be permitted to pay one half of debts 
and charges of administration to 
relieve land allotted to her of further 
liability, court had jurisdiction to 
review rights of parties under prin¬ 
ciples of equity and made such order 
as was necessary to do justice be¬ 
tween parties, and could grant relief 
sought by widow since rights of cred¬ 
itors were not adversely affected, the 
payment of their claims being as¬ 
sured, even if relief was granted.— 
Raymer v. McLelland, 5 S.E.2d 321, 
216 N.C. 443. 

85. N.C.—Haywood v. Haywood, 80 
N.C. 42. 

86. Ala.—Williams v. Williams, 49 
Ala. 439. 

87. Cal.—In re Brannan, 51 P. 220, 5 
Cal.Unrep. 882. 

24 C.J. p 601 note 42 [g], 

88. N.C.—Clement v. Foster, 71 N. 
C. 36. 

24 C.J. p 602 note 44. 

Trial of title of decedent and ad¬ 
verse claims to property see infra 
§ 572. 

89. Kan.—Handel v. Handel, 67 P. 
837, 64 Kan. 254. 
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90. Pa.—Jenkins v. Jenkins, 7 Pa. 
246. 

91. W.Va.—Hart v. Hart, 8 S.E. 562, 
31 W.Va. 688. 

24 C.J. p 602 note 47. 

92. N.C.—Fisher v. Southern L. & 
T. Co., 50 S.E. 592, 138 N.C. 90. 

24 C.J. p 602 note 50. 

No jury required 

Iowa.—In re McClain's Estate, 262 
N.W. 666, 220 Iowa 638. 

93. N.C.—Jones v. Hemphill, 77 N. 
C. 42. 

Ohio.—Doan v. Biteley, 32 N.E. 600, 
49 Ohio St. 588. 

94. N.C.—Jones v. Hemphill, 77 N. 
C. 42. 

Where no issue of fact is raised, 

it is improper to transfer the cause 
to the trial docket.—Brandon v. 
Phelps, 77 N.C. 44. 

95. Ky.—Harlammert v. Moody, 26 
S.W. 2, 15 Ky.L. 839. 

24 C.J. p 602 note 53. 

96. Tenn.—Bloom v. Cate, 7 Lea 
471. 

97. N.C.—Gurganus v. McLawhorn, 
193 S.E. 844, 212 N.C. 397. 

98. Ala.—Roach v. Gunter, 42 Ala. 
239. 
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sale may be decreed at chambers where the neces¬ 
sity thereof is not denied." After the presentation 
of the petition, the court may fix a subsequent date 
for the hearing of proofs or other action in the 
case , 1 and it has been held that, where the cause 
is not disposed of at one term, it stands continued 
as of course to the next term, and that the entry of 
an order of continuance is not necessary . 2 

Place of hearing. Where the estate is being ad¬ 
ministered in one county, and the petition to sell 
land located therein is presented in that county, the 
chancellor may hear the petition while sitting in an¬ 
other county in the same chancery district . 3 

Findings. The findings or conclusions of law 
must be consistent with the findings of fact . 4 A 
finding that the character of the property is such 
that it cannot be beneficially partitioned among the 
heirs and distributees, and that it is for their best 
interests that the same be sold and the proceeds 
divided, is conclusive, unless it is inconsistent with 
facts specially set forth . 5 A finding that the al¬ 
legations of the petition are true, and that the lands 
are liable as assets for the payment of debts of the 
estate, cannot be construed as a finding that the 
lands are liable for the payment of purchase mon- 


§ 569. Evidence 

The burden of proving the necessity or propriety of 
the sale rests on the applicant. General principles are 
applicable to questions as to the admissibility and suf¬ 
ficiency of the evidence. 

Generally speaking, the burden of proof as to 
the necessity for a sale rests on the personal rep¬ 
resentative when the application is made by him , 7 
and he must show such necessity regardless of 
whether or not there is a contest over the applica¬ 
tion . 8 It is also incumbent on him to show that the 
land sought to be sold is such an asset of the estate 
that it may be sold . 9 Where the application is 
made by a creditor, the burden of proof rests on 
him . 10 Since a family allowance is a charge against 
the estate, where a petition for a sale of real estate 
to pay debts assumed to state the full amount of 
all such charges, it should be presumed either that 
there was no family allowance, or, if made, that it 
was included in the charges enumerated . 11 

General principles are applicable to questions as 
to the admissibility 12 and sufficiency 13 of the evi¬ 
dence. 

§ 570. Proof and Contest of Claims 

a. In general 

b. Who may contest claims 


99. Neb.—Veeder v. McKinley-Lan- 
ning L. & T. Co., 86 N.W. 982, 61 
Neb. 892. 

24 C.J. p 602 note 56. 

а. Ill.—Gibson v. Roll, 30 Ill. 172, 
83 Am.D. 181. 

2. Ala.—Duval v. McLoskey, 1 Ala. 
708. 

failure to enter adjournment on 
minutes 

Where adjournment of court of 
ordinary to time at which order for 
sale of land on petition of adminis¬ 
trator was made was duly ordered 
during regular term, failure to enter 
order of adjournment in the minutes 
as required by statute did not in¬ 
validate the order of sale.—Sutton v. 
Ford, 118 S.E. 747, 155 Ga. 863. 

.3. Miss.—Whitley v. Towle, 141 So. 
571, 163 Miss. 418. 

4. Ind.—Henry v. Central Trust 
Co., 82 N.E. 120, 40 Ind.App. 369. 

24 C.J. p 602 note 59. 

5 . Conn.—Candee v. Candee, 86 A. 
758, 87 Conn. 85. 

б. Ind.—Fry v. Lawson, 69 N.E. 
1038, 32 Ind.App. 364. 

7. Ala.—Garrett v. Bruner, 59 Ala. 
513. 

24 C.J. p 601 note 33. 

Evidence as to: 

Claims see infra § 570. 

Sufficiency of personalty see infra 
§ 571. 


8. Ala.—Garrett v. Bruner, 59 Ala. 
513. 

9. Miss.—Robinson v. Martin, 60 
So. 769, 103 Miss. 733. 

Proof sufficient to show ownership 
On an application for the sale of 
lands to pay debts, proof of dece¬ 
dent’s continuous occupancy, with 
open acts of ownership for more 
than twenty years, is sufficient proof 
of ownership in the absence of evi¬ 
dence that he did not enter or hold 
of his own right.—Meadows v. Mead¬ 
ows, 78 Ala. 240. 

10. Ala.—May v. Parham, 68 Ala. 
253. 

24 C.J. p 6,01 note 36. 

11. Mont.—Plains Land & Improve¬ 
ment Co. v. Lynch, 99 P. 847, 38 
Mont. 271, 129 Am.S.R. 645. 

12. Evidence admissible under 
pleadings 

“Upon objections to a petition to 
sell real property, formal pleadings 
are not prescribed, and . . . 'any 

evidence which would have been ad¬ 
missible under any form of plead¬ 
ing, is admissible.’ ”—In re Ban- 
field’s Estate, 299 P. 323, 330, 137 Or. 
256, rehearing denied 3 P.2d 116, 137 
Or. 256. 

Evidence held inadmissible 

Ga.—Harris v. Georgia Nat. Bank, 
104 S.E. 779, 150 Ga. 564. 
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13. Evidence held sufficient 

(1) To justify order directing 
sale. 

N.C.—In re Brown’s Estate, 117 S. 

E. 291, 185 N.C. 398. 

Okl.—In re Johnson's Estate, 4 P.2d 

743, 153 Okl. 18. 

Tex.—Freeman v. Banks, Civ.App., 

91 S.W.2d 1078, error refused. 

(2) To establish that it was for 
best interest of estate and legatees 
that testator’s interest in partner¬ 
ship be sold.—In re Duval’s Estate, 
259 N.T.S. 218, 144 Misc. 603. 

(3) To support trial judge’s find¬ 
ing of every fact necessary for 
granting relief.—Terry v. Terry, 25 
N.E.2d 205, 305 Mass. 113. 

(4) To support finding that claim 
of creditor petitioning for sale of 
property had been presented and al¬ 
lowed so as to give him the right to 
bring the proceedings.—In re De- 
morest’s Estate, 283 P. 1097, 41 Wyo. 
189. 

Evidence held insufficient to sup¬ 
port allegations of fraud and collu¬ 
sion.—Stimson v. Phifer, 196 S.E. 
332, 213 N.C. 355. 

Insolvency of decedent 

In creditor’s suit to marshal de¬ 
ceased debtor’s assets, nulla bona 
return is evidence of debtor’s insol¬ 
vency.—Temple v. Montgomery, 153 
S.E. 640, 157 S.C. 85. 
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c. Defenses to claims 

d. Effect of allowance or rejection of 

claim 

e. Effect of judgment against representa¬ 

tive 

f. Evidence 
a. In General 

Where a sale is sought for the payment of debts, it 
must be shown that there are existing debts against the 
estate necessitating a sale; and controversies as to claims 
ought generally to be settled before a license to sell is 
granted. 

Where a sale is asked for the payment of debts, 
it must be shown that there are valid existing debts 
against the estate for the payment of which the 
sale is necessary , 14 especially where the insufficien¬ 
cy of the personalty is denied . 15 Under some au¬ 
thorities, the surrogate or probate court has juris¬ 
diction, in a proceeding to sell land, instituted by 
the representative, to adjudicate on the validity of 
claims against the estate , 16 although other authori¬ 
ties deny such jurisdiction ; 17 and disputes and 
controversies in regard to claims ought generally 
to be settled before a license to sell is granted . 18 

Where the undisputed claims exceed the value of 
the personal estate, an error in ruling as to the 
validity of another debt is harmless, in the absence 
of any objection to selling all the lands when part 
would be enough . 19 

Reference and report . A reference and report 
as to the existence of debts is not necessary where 


allegations of the answer that all debts have been 
paid are not denied , 20 or where the pleadings al¬ 
lege, without contradiction, that decedent’s debts 
are greater than the value of his estate and the 
rights of infants are not involved . 21 The report 
of a commissioner that in his judgment certain 
claims have been proved according to law is not 
sufficient to support a judgment directing a sale of 
decedent’s real estate, to satisfy it, but, before any 
such sale is ordered, the validity of the claims 
should be passed on by the court . 22 

b. Who May Contest Claims 

Claims for the payment of which a sale la sought 
may be contested by heirs, devisees, and other Interested 
or affected persons. 

The heirs or devisees, being the persons whose 
interests would immediately be affected by a sale of 
realty to pay debts, are entitled to dispute the claims 
against the estate for the payment of which a sale 
is asked , 23 and judgment creditors of a devisee 
have been held entitled to set up the statute of 
limitations, although the devisee himself did not ap¬ 
pear . 24 It has also been held that the representa¬ 
tive may in such proceedings contest claims , 25 par¬ 
ticularly when a creditor ; 26 and even a person to 
whom decedent conveyed land in fraud of credi¬ 
tors has been allowed to plead the statute of lim¬ 
itations in proceedings by the administrator to 
sell the land conveyed to pay outlawed debts ; 27 
but such claims cannot be contested by a person 
who would in no instance be affected by a deter¬ 
mination as to their validity . 28 


14. Iowa.—In re Spicer’s Estate, 

212 N.W. 689, 203 Iowa 393. 

24 C.J. p 602 note 62. 

Claim determined in prior litigation 

Where, in suit in trespass to try 
title by purchaser at administrators’ 
sale against the administrators, title 
had been adjudicated to be in pur¬ 
chaser subject to debt and lien of 
claimant, and thereafter purchaser 
reconveyed land to administrators, 
claimant’s rights could not be re¬ 
litigated in suit by claimant to com¬ 
pel administrators to sell land to 
satisfy claimant’s debt.—Anderson 
v. Schmojker, Tev.Civ.App., 114 S.W. 
2d 292, error dismissed. 

If any part of the indebtedness 
alleged is found to be due, the chan¬ 
cellor has jurisdiction to order a 
sale of part of the property to pay 
it.—McGowan v. Lufburrow, 9 S.E. 
427, 82 Ga. 623, 14 Am.S.K. "178. 

Sale before final adjudication of 
claims may be justified under evi¬ 
dence.—Beattie v. Hewitt, 159 A. 
890, 114 Conn. 689. 


15. Iowa.—Rabbett v. Connolly, 133 
N.W. 1060, 153 Iowa 607. 

24 C.J. p 603 note 63. 

16. N.Y.—In re Haxton, 6 N.E. Ill, 
102 N.Y. 157, reversing 33 Hun 
364. 

24 C.J. p 603 note 64. 

Adjudication of lien 
Court, on petition of creditor to 
sell land to pay debts, had duty of 
adjudicating asserted vendor's lien 
on cross petition of party in inter¬ 
est.—Blum v. Planters’ Bank & 
Trust Co. of Opelousas, La., 122 So. 
784, 154 Miss. 800. 

17. N.J.—In re Pitcher, 47 A. 277, 
61 N.J.Eq. 614. 

24 C.J. p 603 note 64 [d]. 

18. Iowa.—In re Spicer’s Estate, 
212 N.W. 689, 203 Iowa 393. 

24 C.J. p 573 note 67, p 603 note 65. 
Proceeding pending in another court 
Petition by corporation for sale of 
decedent’s realty to pay debts, in¬ 
cluding debt owing by decedent to 
corporation for dividends illegally 
paid, was reserved generally pend¬ 
ing determination of action in su¬ 
preme court involving 1 question 
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whether corporation was creditor of 
estate for dividends illegally paid. 
—In re Whitehouse's Estate, 265 N. 
Y.S. 405, 148 Misc. 601. 

18. Ala.—Curtis v. Hunt, 48 So. 
598, 158 Ala. 78. 

20. Ky.—Row v. Back, 115 S.W. 806. 

21. Ky.—Union Trust & Savings 
Co. v. Marshall, 113 S.W. 73, 130 
Ky. 206. 

22. Ky.—Carter v. Crow, 112 S.W. 
1098, 130 Ky. 41. 

23. Ill.—Meyer v. Meyer, 33 N.E.2d 
738, 309 Ill.App. 643. 

24 C.J. p 603 note 67. 

24. N.Y.—Raynor v. Gordon, 23 
Hun 264. 

25. S.C.—Bolt v. Dawkins, 16 S.C. 
198. 

26. S.C.—Winsmith v. Winsmith, 15 
S.C. 611. 

N.C.—Syme v. Riddle, 88 N.C. 
463. 

28. Ill.—Halbert v. Turner, 84 N.E 
704, 233 Ill, 531. 

.24 C.J. p 604 note 71. 
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c. Defenses to Claims 

Any fact showing the nonexistence or extinguishment 
of debts referred to as requiring a sale is available as a 
defense. 

The heirs or devisees may make any defense 
against the supposed debts which decedent could 
have made if living, or which the personal repre¬ 
sentative could make if the creditors were suing 
him at law . 29 Any fact which will show the non¬ 
existence or extinguishment of debts referred to as 
requiring a sale is available as a defense against 
them , 30 and hence the heirs, devisees, or other per¬ 
sons entitled to contest claims may r>lead the stat¬ 
utes of nonclaim 31 or limitations 32 against any debt 
set up. 

d. Effect of Allowance or Rejection of Claim 

The representative’s admission or allowance of a 
claim against the estate does not preclude heirs or 
devisees from contesting it, although an allowance es¬ 
tablishes prima facie the existence of the debt. 

Since the real parties to the controversy in a pro¬ 
ceeding to sell land for the payment of debts, wheth¬ 
er instituted by the representative or by creditors, 
are the creditors on the one hand and the heirs or 
devisees on the other , 33 the representative’s ad¬ 
mission of a claim against the estate does not bind 
the heirs or devisees . 34 Neither does the fact that 
a claim against the estate has been presented and 
allowed preclude the heir from contesting such 
claim , 36 but whether or not a claim has been al¬ 


lowed by the representative, it is treated the same 
and must be proved and established before the sur¬ 
rogate by common-law proof . 36 An allowance of 
the claim does, however, establish prima facie the 
existence of the debt , 37 and its due presentment . 33 
The adjudication, on an application to sell real es¬ 
tate to pay debts of claims which were probated 
on the adjustment day, is conclusive on a subse¬ 
quent similar application . 39 The fact that a claim 
has been rejected by the representative does not 
deprive the surrogate of jurisdiction to determine 
its validity . 40 

e. Effect of Judgment against Representative 

A Judgment against the representative conclusively 
establishes the debt on which it was based, as against 
him and persons who were parties to the proceeding in 
which it was rendered. 

A judgment against the representative conclu¬ 
sively establishes the indebtedness on which it was 
based, as against him 41 and also against heirs or 
devisees or other persons, who were parties to the 
proceeding in which it was rendered ; 42 but it does 
not, as a rule, preclude heirs or devisees who were 
not parties or privies to the proceeding in which 
it was rendered from contesting the claim on which 
it was based , 43 although it is, even as against them, 
prima facie evidence of the validity and amount of 
the claim . 44 Another statement is that an heir can¬ 
not contest debts on which judgment has been 
recovered against the representative except on the 


29. N.Y.—In re Roberts, 108 N.E. 
5G2, 214 N.Y. 369, affirming 146 N. 
Y.S. 1110, 162 App.Div. 922. 

24 C.J. p 604 note 73. 

30. Ala.—Alvarez v. Warner, 77 So. 
344, 201 Ala. 50. 

24 C.J. p 604 note 74. 

31. Ala.—Kornegay v. Mayer, 33 So. 
36, 136 Ala. 141. 

32. N.C.—Matthews v. Peterson, 63 
S.E. 721, 150 N.C. 134. 

24 C.J. p 604 note 76. 

33. N.Y.-—Hopkins v. Van Valken- 
burgh, 16 Hun .3. 

34. N. Y.—Hopkins v. Van Valken- 
burgh, 16 Hun 3—Mead v. Jen¬ 
kins, 4 Redf.Surr. 369. 

35. Ill.—Atherton v. Hughes, 94 N. 
E. 546, 249 Ill. 317. 

24 C.J. p 604 note 82. 

Partial payment 

The fact that the administrator 
made partial payments out of the 
personalty on a claim which was 
barred by the statute of limitations 
will not affect the right of heirs to 
invoke limitations when the admin¬ 
istrator brings an adverse proceed¬ 
ing against them to sell their real 
estate for the benefit of creditors.—- 
In re Jaokson’s Estate, 280 N,W. 563, 
225 Iowa 359. 

34 C.J.S.—34 


Liability of representative on rejec¬ 
tion. 

Under Surrogate Ct.Act § 210, 

where contested claim has been al¬ 
lowed by administrator, but not 
paid, surrogate is limited to con¬ 
sidering question whether claim was 
fraudulently or negligently allowed, 
and, if his decision is for contest¬ 
ant, claim is deemed rejected, and 
administrator is not rendered per¬ 
sonally liable therefor.—In re Fitz¬ 
patrick's Estate, 206 N.Y.S. 496, 123 
Misc. 779. 

36. Ind.—Nation v. Green, App., 114 
N.E. 895. 

N.Y.—Turner v. Amsdell, 3 Dem. 
Surr. 19. 

37- Kan.—McLeod v. Butts, 132 P. 

1174, 89 Kan. 785. 

24 C.J. P 604 note 84. 

Against minor heirs, a stipulation 
as to amount of judgments or claims 
against estate constituted no proof 
of indebtedness, although as to 
adult heirs and creditors it would 
be prima facie evidence.—In re Ahl- 
rich’s Estate, 235 Ill.App. 63. 

: 38. Kan.—Thomas v. Williams, 103 
P. 772, 80 Kan. 632, 25 L.R.A.,N.S., 
1804. 


39. Ill.—Atherton v. Hughes, 94 N. 
E. 546, 249 Ill. 317. 

40. N.Y.—In re Haxton, 6 N.E. Ill, 
102 N.Y. 157, reversing 33 Hun 
364. 

24 C-J- p 605 note 87. 

41. N.Y.—Wood v. Byington, 2 
Barb.Ch. 387. 

42. Ind.—Smith v. Gorham, 21 N.E. 
1096, 119 Ind. 436. 

24 C.J. p 605 note 89. 

Unchallenged adjudication 

Where liability was adjudged 
against decedent’s estate under de¬ 
cedent's written guaranty of debts 
of other persons, and such adjudica¬ 
tion was not challenged in the 
county court or in either the circuit 
court or the supreme court of ap¬ 
peals, the adjudication is treated as 
final in a suit to subject property 
to sale for liquidation of debts.— 
Tyler v. Reynolds, 197 S.E. 735, 120 
W.Va. 232. 

43. Ind.—Scherer v. Ingerman, 11 
N.E.* 8, 12 N.E. 304, 110 Ind. 428. 

24 C.J. p 605 note 90. 

44. Cal.—In. re Schroeder, 46 Cal. 

, 304. 

I 24 C. J. P 605 note 9L. , 
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ground of fraud or collusion between him and the 
creditor . 45 

f. Evidence 

A representative seeking to sell land to pay debts has 
the burden of proving the existence of debts. General 
rules of evidence have been applied as to such showing. 

In an application by the representative to sell 
land for the payment of debts, the burden of prov¬ 
ing the existence of debts chargeable on the lands 
rests on the personal representative , 46 and the 
heirs, by setting up the statute of nonclaim, do 
not assume the burden of proving that defense, 
but the representative is regarded as holding the 
affirmative of the issue, and to maintain it is bound 
to prove the due filing or presentment of the claim . 47 

It is not necessary that the existence of debts be 
proved by disinterested witnesses , 48 but the credi¬ 
tors themselves may testify thereto . 49 Neither is 
a finding of indebtedness by commissioners neces¬ 
sary, as the existence of debts may be proved by 
other evidence . 50 It is not necessary that deposi¬ 
tions be used to prove debts, but they may be proved 
by evidence adduced in the ordinary mode . 51 A 
judgment rendered against decedent in his lifetime 
is conclusive evidence of the existence of a liability 
at the time, not only against the personal repre¬ 
sentative, but also against the heirs . 52 Admis¬ 
sions cannot be evidence of indebtedness where the 
persons by whom they were made had no power 
to bind those against whom they are sought to be 
used . 53 It is sufficient for an executrix, seeking to 
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sell property of the estate, to swear to an account 
presented to her, showing debts and the neces¬ 
sity to sell property, and she need not appear in 
court and be cross-examined with reference there¬ 
to . 54 

Apart from the foregoing considerations, general 
rules of evidence have been applied in determining 
the admissibility of the evidence adduced to prove 
or disprove the existence of debts , 55 and the weight 
and sufficiency of the evidence admitted . 56 

§ 571. Determination as to Sufficiency of 
Personalty 

To secure leave to sell realty, It must be shown that 
the personalty is insufficient to meet the lawful claims 
against the estate; under most authorities, it is unneces¬ 
sary, in order to make such a showing, to have filed an 
inventory, appraisal, schedule, or account. The burden 
of showing the insufficiency of the personalty rests on 
the applicant, and proof by deposition may be required. 

Leave to sell land for the payment of a decedent’s 
debts ought not to be granted without proof that 
the personalty is insufficient to meet the lawful 
claims on the estate , 57 and a determination of the 
extent of the deficiency of personalty , 58 even though 
the application for a sale is not resisted by the heirs 
or devisees . 59 It has been considered that it should 
also appear on an application by the executor or 
administrator that he has proceeded with due and 
reasonable diligence in pursuing the personal as¬ 
sets and converting and applying them to the pur¬ 
poses of administration . 60 As bearing on the suf¬ 
ficiency of the personalty, the court has authority to 


45. N.C.—Long - v. Oxford, 13 S.E. 
112, 108 N.C. 280. 

24 C.J. p 605 note 90 [d]. 

46. Ill.—Howe v. Brown, 123 N.E. 
46, 287 Ill. 532. 

24 C.J. p 605 note 92. 

47. Ala.—Kornegay v. Mayer, 33 So. 
36, 135 Ala. 141. 

48. Ala.—Miller v. Mayer, 26 So. 
892, 124 Ala. 434. 

49. Ala.—Alford v. Alford, 11 So. 
316, 96 Ala. 385. 

Mass.—Chamberlin v. Chamberlin, 4 
Allen 184. 

50. Mich.—Cahill v. Bassett, 33 N. 
W. 722, 66 Mich. 407. 

51. Ala.—Hunt v. Curtis, 44 So. 54, 
151 Ala. 507—Poole v. Daughdrill, 
30 So. 579, 129 Ala. 208, overruling 
Quarles v. Campbell, 72 Ala. 64. 

52. N.Y.—Wood v. Byington, 2 

Barb.Ch. 387. 

24 C.J. p 605 note 2. 

53. Mass.—Chamberlin v. Chamber¬ 
lin, 4 Allen 184. 

24 C.J. p 605 note 3. 


54. La.—Balovich's Succession, 58 i 

So. 873, 130 La. 1043. I 

55. Tenn.—Erck v. Erck, 63 S.W. 
1122, 107 Tenn. 77. 

24 C.J. p 605 note 95. 

56. Md.—Rullman v. Winterling, 60 
A. 468, 101 Md. 35. 

24 C.J. p 605 note 96. 

Evidence held sufficient 

(1) To sustain chancellor’s find¬ 

ing that certain bonds of decedent, 
which were in bank’s possession at 
time of decedent’s death, had been 
given as collateral security for note 
of decedent.—Tyler v. Reynolds, 197 
S.E. 735, 120 W.Va. 232. * 

(2) To support judgment allowing 
claims against estate for funeral ex¬ 
penses of decedent and for note exe¬ 
cuted by decedent prior to his death. 
—Stepp’s Adm’r v. Pauley, 87 S.W. 
2d 952, 261 Ky. 421. 

Evidence held insufficient to sup¬ 
port judgment allowing claims on 
notes executed by administrator in 
personal transaction.—Stepp’s Adm’r 
v. Pauley, supra. 

57. Tex.—Cavitt v. Beall Hardware, 
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& Implement Co., Civ.App., 204 S. 
W. 798. 

24 C.J. p 605 note 5. 

Determination in administration pro¬ 
ceedings 

Whether necessity of sale of real 
property of deceased for payment of 
debts exists, or whether the person¬ 
al property is sufficient, is deter¬ 
minable only in the administration 
proceedings.—Hopkins v. Crews, 124 
So. 202, 220 Ala. 149. 

Court has duty of hearing evidence 
on such issue when made by plead¬ 
ings.—Blum v. Planters’ Bank & 
Trust Co. of Opelousas, La., 122 So. 
784, 154 Miss. 800. 

58. W.Va.—Miller v. Mitchell, 52 S. 
E. 478, 58 W.Va. 431. 

24 C.J. p 606 note 6. 

59. N.Y.—In re Lichtenstein, 39 N. 
Y.S. 174, 16 Misc. 667, 25 N.Y.Civ. 
Proc. 301, 1 Gibb.Surr. 449. 

W.Va.—Schilb v. Moon, 64 S.E. 739, 
65 W.Va. 564. 

6a N.Y.—Matter of Kingsland, 14 
N.Y.S. 495, 20 N.Y.Civ.Proc. 357, 
60 Hun 116, reversing 9 N.Y.S. 447, 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 572 


pass on the validity of the executor's individual 
note to the testatrix, since if it is valid the personal 
assets are to that extent increased . 61 

Inventory , appraisal, or account. While it has 
been required that an inventory and appraisement 
of the personal estate be exhibited to the court on 
an application for a sale of realty to pay debts , 62 
and it has been held error to decree a sale for this 
purpose until the administration accounts have been 
settled and the amounts and priorities of all debts 
ascertained , 63 the more general rule is that the 
filing of an inventory, appraisal, schedule, or ac¬ 
count is not essential to the jurisdiction of the 
court to order a sale of realty for the payment of 
debts where it otherwise appears that the personal 
assets are insufficient . 64 So, also, where it ap¬ 
peared that the personal property was insufficient 
to pay debts, it was held no objection to an order 
for the sale of real estate for that purpose that an 
appeal from the executrix's account was pending 
and remained undetermined . 65 Allowances by a 
circuit court to an executor and his attorney on the 
executor's resignation are reviewable in a proceed¬ 
ing by the administrator de bonis non to sell real 
estate to pay debts, especially when minor heirs and 
purchasers from other heirs are parties, and their 
lands are to be subjected to sale to pay such allow¬ 
ances . 66 

Where land is to be sold for division of the pro¬ 
ceeds, an appraisal of the land is not necessary . 67 

Evidence. The burden of proof rests on appli¬ 
cant for the sale to show that the personalty is ac¬ 
tually insufficient to pay the debts . 68 Where the 
county court was without power to order real estate 
sold disencumbered of mortgages, the presumption 


on a subsequent application for sale of real estate 
is that, at the prior sale, only the interest of dece¬ 
dent in the property was sold, so that the adminis¬ 
trator had no right to apply the proceeds to satisfy 
the mortgages . 69 The fact that the administrator's 
account as allowed showed a balance in his hands 
does not raise a presumption that the subsequent 
sale of land belonging to the estate was not nec¬ 
essary to pay the debts . 70 Proof that the adminis¬ 
trator had received profits from the estate more 
than sufficient to pay the debts is admissible . 71 
Where an administrator de bonis non neglects to 
cite his predecessor for the purpose of showing ad¬ 
ministration of personal assets and that they were 
not sufficient to pay debts, such previous adminis¬ 
trator may be cited on petition of any creditor hav¬ 
ing an interest in such sale . 72 

Mode of proof. It is sometimes required that the 
insufficiency of the personalty be shown by deposi¬ 
tions 73 of disinterested witnesses , 74 who must state 
facts within their own knowledge ; 75 but the con¬ 
testant may controvert by oral evidence the state¬ 
ments in the application 76 or the depositions . 77 

§ 572. Trial of Title of Decedent and Adverse 
Claims to Property 

Authorities differ as to whether, in a proceeding to 
sell lands for the payment of debts, the courts have au¬ 
thority to try title to, or the right of possession of, or 
to adjudicate adverse claims to, the property sought to 
be sold. 

It has frequently been asserted that the court 
cannot, in a proceeding to sell lands for the pay¬ 
ment of debts, decide on the validity of the title of 
decedent or adjudicate on adverse claims to the 


18 N.Y.Civ.Proc. 115, 2 Conn.Surr. 
187. 

24 C.J. p 606 note 8. 

61. Or.—In re Banfield’s Estate, 299 
P. 323, 137 Or. 256, rehearing: de¬ 
nied 3 P.2d 116, 137 Or. 256. 

62. Pa.—Walker's Appeal, 1 Grant 
431. 

63. W.Va.—Hart v. Hart, 8 S.E. 562, 
31 W.Va. 688. 

24 C.J. p 606 note 10. 

64. Colo.—Nichols v. Lee, 26 P. 157, 
16 Colo. 147. 

24 C.J. p 606 note 11. 

Where inventory and appraisal filed 
Sale will not be denied on ground 
that no account of estate has yet 
been filed, where the answer admits 
the filing of an inventory and ap¬ 
praisement which shows that per¬ 
sonalty will be insufficient to pay.— 
In re Beyer's Estate, 20 Pa.Dist. & 
Co. 128. 


65. R.I.—Read v. Gardner, 76 A. 
177, 30 R.I. 485. 

66. Ind.—Daniels v. Bruce, 95 N. 
E. 569, 577, 176 Ind. 151, 701. 

67. Ky.—Lisle v. Lisle, 210 S.W. 
496, 183 Ky. 656. 

68. Miss.—Blum v. Planters’ Bank 
& Trust Co. of Opelousas, La., 122 
So. 784, 154 Miss. 800. 

Mo.—In re Adams’ Estate, App., 139 
S.W.2d 1037. 

24 C.J. p 607 note 15. 

Evidence showing insufficiency 

Ala.—Kennedy v. Parks, 116 So. 161, 
217 Ala. 323. 

Ga.—Hall v. Simmons, 179 S.E. 272, 
50 Ga.App. 634. 

24 C.J. p 607 note 15 [a]. 

Evidence not showing insufficiency 
Mo.—In re Adams’ Estate, App., 139 
S.W.2d 1037. 

24 C.J. p 607 note 15 [b]. 
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69. Ill.—Atherton v. Hughes, 94 N. 
E. 546, 249 Ill. 317. 

70. R.I.—Read v. Gardner, 76 A. 
177, 30 R.I. 485—Jacocks v. Pater¬ 
son, 30 A. 795, 18 R.I. 751. 

71. Ill.—Dorman v. Lane, 6 Ill. 143. 

72. Tenn.—Woodfin v. Anderson, 2 
Tenn.Ch. 331. 

73. Ala.—Little v. Marx, 39 So. 517, 
145 Ala. 620. 

24 C.J. p 607 note 20. 

74. Ala.—Quarles v. Campbell, 72 
Ala. 64. 

24 C.J. p 607 note 21. 

75. Ala.—Quarles v. Campbell, su¬ 
pra. 

24 C.J. p 607 note 22. 

76. Ala.—Garrett v. Bruner, 59 
Ala. 513. 

77. Ala.—Garner v. Toney, 18 So. 
161, 107 Ala. 352.. 
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property held or asserted by other persons , 78 al¬ 
though it may, according to some authorities, decide 
whether there is a dispute as to title of sufficient 
gravity to affect the expediency of the sale . 79 How¬ 
ever, in some states the courts are held to have 
power, in such a proceeding, to try title or right 
of possession, or to adjudicate adverse claims to 
the property, either by virtue of express statute or 
by the construction placed on statutes not expressly 
giving the right . 80 It lias been held that, regard¬ 
less of whether the probate court would have power 
to adjudicate a claim voluntarily asserted therein 
by claimants, where claimants did not so bring 


themselves before the court, there was no procedure 
by which such adverse claims could be determined 
in the probate court . 81 

In Georgia, where a claim is made on property 
which has been advertised or ordered to be sold, 
the matter is transmitted to a court of general ju¬ 
risdiction for trial by jury . 82 There the matter is 
treated as a quasi-equitable proceeding in which 
any equitable rights germane to the issue whether 
the property is subject to sale may be considered , 83 
and a decree entered adjusting such rights . 84 

It has been held that the court should not decree 


78. U.S.—Maury v. Jones, C.C.A. 
Mont., 25 F.2d 412, Montana law. 

24 C.J. p 600 note 25 [c], p 607 note 
25. 

formerly In XTew York it was held 
that, without trying the absolute 
title, the surrogate might determine 
the probable ownership.—Libby v. 
Christy, 1 Redf.Surr.,N.Y„ 465. 

79. Mo.—In re Wood, 120 S.W. 635, 
13S Mo.App. 25S. 

24 C.J. p 607 note 26. 

80. Ill.—Clayton v. Clayton, 95 N. 
E. 480, 250 Ill. 433—Bauer v. Ben¬ 
ton State Bank, 258 Ill.App. 332. 

24 C.J. p 607 note 28. 

Issue of equitable sole seizin must 
be determined before there can be 
an order of sale.—Chambers v. By¬ 
ers, 199 S.E. 398, 214 N.C. 373. 
Interest of tenant 

In proceeding by administrator for 
sale of decedent's realty, surrogate’s 
court could determine existence of 
alleged lease for one year under 
which tenant claimed possession, in 
view of court’s general jurisdiction 
and statutory authority to order sale 
of the interest of a tenant for years. 
—In re Petition of Hyland, 20 N.Y.S. 
2d 567. 

Vacating judgment asserted as lieu 

The county court has the power, 
on a proper hearing in a proceeding 
to sell a deceased’s real estate to 
pay debts, to vacate as a lien 
against land located in another 
county a confession judgment enter¬ 
ed therein.—Ankrom v. Doss, 270 Ill. 
App. 464. 

Burden of proof 

(1) The burden of proof as to de¬ 
cedent’s title to the land, where this 
is denied, is on applicant.—Howe v. 
Brown, 123 N.E. 46, 287 Ill. 532. 

(2) So, creditors seeking sale of 
deceased life tenant’s realty to pay 
debts on ground estate had been 
changed to absolute fee must show 
that decedent received absolute pow¬ 
er of disposition, and that future 
estate limited on his death was sub¬ 
ject to creditors’ rights to sell.—In 
re Davies’ Estate, 151 N.E. 205. 242 


N.Y. 196, affirming 212 N.Y.S. 796, 
215 App.Div. 750, which affirmed 209 
N.Y.S. 296, 124 Misc. 541. 

Evidence held admissible 

(1) Under a statute providing 
that in applications to the probate 
court for the sale of land the deed 
shall be sufficient evidence of title 
to authorize the court to proceed 
and hear the application, in a pro¬ 
ceeding in the probate court for the 
sale of land, it was error to exclude 
as evidence a deed showing title in 
the intestate to an undivided half 
interest in the land at the time of 
his death.—Hunt v. Curtis, 44 So. 
54, 151 Ala. 507—24 C.J. p 601 note 
38. 

(2) Other evidence.—Wadsworth 
v. Wadsworth, 68 S.E. 649, 134 Ga. 
816. 

24 C.J. p 607 note 28 [fj. 

Evidence held sufficient to estab¬ 
lish existence of oral lease entered 
into between tenant in possession and 
decedent about a month before her 
death on Aug. 24, 1939, for a term of 
one year to commence April 1, 1940. 
—In re Petition of Hyland, 20 N.Y.S. 
2d 567. 

Evidence held insufficient 

(1) To sustain trial court’s find¬ 
ing that a note executed by decedent 
to the order of his wife, was in set¬ 
tlement of an antenuptial agreement 
under which decedent was to leave 
her the land sought to be sold.— 
Maulsby v. Citizens' Banking Co. of 
Modoc, 127 N.E. 821, 73 Ind.App. 502. 

(2) Other evidence.—Dumas v. 
Barron, 61 S.E. 710, 130 Ga. 736. 

24 C.J. p 607 note 28 [g]. 

81. Tex.—Fryckberg v. Scott, Civ. 

App., 218 S.W, 21, error refused. 
Jurisdiction of court of general ju¬ 
risdiction 

Where the representative refused 
to sell as ordered because of out¬ 
standing adverse claims, it was 
proper for a creditor, having first 
filed his claim in the probate court, 
and asked for a sale of the land, to 
appeal to the district court to ad¬ 
judicate such claims by those who 
could not be made parties in the 
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probate court.—Fryckberg v. Scott, 
supra. 

82. Ga.—Myers v. Warrenfells, 113 
S.E. 180, 153 Ga. 648—Beach v. 
Lott, 63 S.E. 627, 132 Ga. 70. 

Time of trial 

The superior court has jurisdic¬ 
tion to try such a claim at the first 
or any succeeding term after it is 
so transmitted from the ordinary’s 
court.—Jamison v. Anderson, 107 S. 
E. 337, 151 Ga. 470. 

Dbcketing 

Where by consent a claim to prop¬ 
erty advertised for sale by an ad¬ 
ministrator was consolidated in the 
superior court with a suit in equity 
by the administrator to enjoin 
claimant from asserting any claim, 
and tried at a term succeeding the 
first term after the claim was filed 
in the superior court, the mere fact 
that it was not entered on the issue 
docket at the time of the consolida¬ 
tion or trial is not ground for set¬ 
ting aside the verdict and decree on 
motion of claimant.—Jamison v. An¬ 
derson, supra. 

Burden of proof that property is 
subject to sale is on administrator. 
—Griffin v. Cromartie, 154 S.E. 375, 
41 Ga.App. 667. 

Evidence held sufficient 

Where proof showed title in intes¬ 
tate at time of death and did not 
indicate adverse holding, it will be 
presumed that possession accompa¬ 
nies title in administrator so as to 
make a prima facie case.—Griffin v. 
Cromartie, supra. 

83. Ga.—Myers v. Warrenfells, 113 
S.E. 180, 153 Ga. 648. 

84. Ga.—Myers v. Warrenfells, su¬ 
pra, 

Disposition of proceeds 

Where, on a claim to land adver¬ 
tised for sale by an administrator, 
evidence was introduced without ob¬ 
jection as to the rights of the par¬ 
ties under a contract of sale, the 
court, instead of directing a verdict 
for claimant, should have ascertain¬ 
ed the amount due, and so molded 
the decree as to provide for disposi¬ 
tion of the proceeds of the. sale ac- 
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a sale of the whole of the land in satisfaction of 
claims of creditors before dower has been assigned 
to the widow in kind, or it is ascertained that it 
cannot be so assigned and a money compensation to 
the widow in lieu of dower has been ascertained . 85 

§ 573. Dismissal or Discontinuance 

The representative cannot voluntarily dismiss the 
proceedings where the statute imposes on him the duty 
to apply for an order of sale; and he has not the option 
to discontinue after hearing, proof of debts, and the 
making of such order. Dismissal of proceedings for sale 
may be proper where there has been a delay in prosecut¬ 
ing proceedings commenced, or where all unpaid claim¬ 
ants represent in writing that they are not demanding 
payment and that conditions are unfavorable for sale. 

Where the insufficiency of personalty imposed on 
the representative a duty, under the statute, to ap¬ 
ply for an order for sale of realty, he has no right 
to dismiss the proceeding , 86 and after a hearing has 
been had, the debts proved, and an order of sale 
made, the administrator cannot at his option dis¬ 
continue the proceeding , 87 but the creditors may in¬ 
sist on its further prosecution, and apply, as may 
be necessary, for reviving or speeding the proceed¬ 
ings . 88 Where an administrator presented a peti¬ 
tion to the orphans’ court asking authority to sell 
land alleged to be the property of his intestate, it 
was proper for the court to dismiss such petition 
when it was made to appear by those interested that 
the intestate had but a life estate in the premises ; 89 
but the fact that an executor or administrator has 
been removed after a petition to sell lands to pay 
debts has been filed is no reason why the proceed¬ 
ings should be dismissed , 90 it being sufficient that 
it is delayed until a properly qualified executor or 
administrator shall be found to proceed . 91 Where 
all creditors with unpaid claims filed in writing a 


request that the petition to sell realty to pay debts 
be dismissed on the ground that they were not de¬ 
manding payment and that conditions were unfa¬ 
vorable for a sale, the court properly dismissed the 
petition . 92 

Delay in prosecuting proceedings which have been 
commenced may warrant a dismissal of the proceed¬ 
ings , 93 although it has been held otherwise where 
no injury resulted to the heirs . 94 

Effect . On an application to sell land for pay¬ 
ment of debts, it being admitted that there are no 
personal assets, a judgment of dismissal on the mer¬ 
its is conclusive against the validity of the claims 
asserted as debts, and is a bar to another petition by 
the administrator for the same purpose, there be¬ 
ing no evidence of change in the status of the es¬ 
tate . 95 Where the representative petitions for a 
sale of realty to pay debts, and defendants, heirs of 
decedent, file a cross complaint to quiet title to the 
real estate, a decree dismissing plaintiffs petition, 
but failing to quiet title, is in effect an adjudication 
that plaintiff had no claim against such real estate . 96 

§ 574. Order or Decree of Sale 

A proper order or decree of court is essential to a 
valid sale of a decedent’s property, in the absence of 
testamentary or other power of sale. 

Where there is no power of sale given by will, 
or where, in the case of personalty, the representa¬ 
tive is without power to sell without the sanction 
of the court, it is absolutely necessary to the mak¬ 
ing of a valid sale of a decedent’s property by his 
personal representative that there should be an or¬ 
der or decree of the proper court directing or au¬ 
thorizing such sale : 97 and it has been held that a 
failure of the record to show an order of sale is a 


cordingly.—Myers v. Warrenfells, 
supra. 

85. Va.—Simmons v. Lyles, 27 

Gratt. 922, 68 Va, 922—White v. 
White, 16 Gratt. 264, 57 Va. 264, 
80 Am.D. 706. 

86. Ind.—Daniels v. Bruce, 95 N.E. 
569, 176 Ind. 151. 

24 C.J. p 608 note 30. 

87. N.Y.—Farrington v. King, 1 
Bradf.Surr. 182. 

88 . N.Y.—Raven v. Norton, 2 Dem. 
Surr. 110—Farrington v. King, 1 
Bradf.Surr. 182. 

89. Pa.—Grim’s Appeal, 1 Grant 
209. 

80. Ill.—Steele v. Steele, 89 Ill. 51. 

81. Ill,—Steele v. Steele, supra. 

92. Neb. — In re Erwin’s Estate, 296 
N.W. 330. 


93. N.Y.—Matter of Braker, 62 N. 
Y.S. 859, 48 App.Div. 443—Allen v. 
Sanford, 8 N.Y.S. 182. 

94. Mo.—Robbins v. Boulware, 88 
S.W. 674, 190 Mo. 33, 109 Am.S.R. 
746. 

95. Ala.—McCalley v. Robinson, 70 
Ala. 432. 

96. Ind.—Smith v. Linton Trust 
Co., >121 N.E. 92, 68 Ind.App. 691. 

97. Cal.—Bovard v. Dickenson, 63 P. 
162, 131 Cal. 162—Lass v. Eliassen, 
270 P. 745, 94 CaLApp. 175. 

Ga.—Sheffield v. First Nat. Bank. 121 
S.E. 809, 157 Ga. 422—Edwards v. 
Sands, 102 S.E. 426, 150 Ga. 11— 
Ellis v. Geer, 137 S.E. 290, 36 Ga. 
App. 519. 

Ind.—Sipe v. Union Bank & Trust 
Co., 29 N.E.2d 342, 108 Ind.App. 
. 526. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 
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Mo.—Rawlings v. Rawlings, 58 S.W. 
2d 735, 332 Mo. 503, reversing 45 
S.W.2d 539, 226 Mo.App. 688, trans¬ 
ferred, see. Sup., 39 S.W. 2d 367. 
Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

N.Y.—Massaro v. National Fire Ins. 
Co. of Hartford, Conn., 292 N.Y.S. 
65, 249 App.Div. 262. reversing 290 
N.Y.S. 353, 248 App.Div. 448, rear¬ 
gument granted 292 N.Y.S. 927, 
249 App.Div. 709, affirmed 10 N.E 
2d 571, 274 N.Y. 603. 

Okl.—Farmers’ Nat. Bank of Ponca 
City v. Cravens, 219 P. 138, 93 Okl. 
58—Jones v. Wheeler, 101 P. 1112, 
23 Okl. 771. 

Tex.—Moore v. Wooten, Com.App., 280 
S.W. 742, reversing, Civ.App., 265 
S.W. 210, rehearing denied, Com. 
App., 283 S.W. 153—Webb v. Reyn¬ 
olds, Com.App., 207 S.W. 914—Ru¬ 
dolph v. Smith, Civ.App., 148 S.W. 
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fatal defect and incapable of being supplied by any¬ 
thing else, whether consisting of a notice of sale, 
a report of sale, an approval of the sale, or the rep¬ 
resentative’s deed . 98 

§ 575. - Form and Requisites 

Statutory provisions regarding the form and requisites 
of an order or decree of sale must be complied with, in 
respect of such matters, among others, as manner, terms, 
conditions, and extent of sale, description of the prop¬ 
erty, and price; but mere irregularities will not invalidate 
the order. 

Statutory provisions regarding the form and req¬ 
uisites of an order or decree of sale must be com¬ 
plied withbut the order or decree need not in¬ 
corporate matters not required by statute, or which 
are immaterial, or which are properly covered by 
other orders of the court , 1 and mere irregularities 
will not invalidate the order . 2 The order should be 
based on the petition presented , 3 and must be made 
by the court and evidenced by the records . 4 It 


should show the existence of the necessary juris¬ 
dictional facts , 5 the giving of notice to persons in¬ 
terested, where this is necessary , 6 and the necessity 
for the sale . 7 

Under some provisions the order or decree may 
or must fix the manner, terms, and conditions , 8 and 
the time 9 and place 10 of sale; but it has been held 
that it is not necessary specifically to direct the 
publication and posting of the notice of sale re¬ 
quired by statute where the decree directs the rep¬ 
resentative to proceed according to law . 11 

Extent of sale. A decree for the sale of land to 
pay debts should state whether a sale of the whole 
or only a part is necessary , 12 although it has been 
held that, where it is not necessary to sell all the 
land covered by the order, the order need not direct 
what specific portion thereof is to be sold . 13 When 
the debts of an estate are small in comparison with 
the assets, which consist of specific articles, the or- 


2d 225—Ferguson v. Mounts, Civ. 
App. f 281 S.W. 616. 

24 C.J. p 608 note 41. 

Power to sell personal property gen¬ 
erally see supra § 305. 

Order as controlling authority 
Probate court's order respecting 
sale of decedent’s property is the 
controlling authority.—Harms v. 
Pohlmann, 297 S.W. 138, 222 Mo. 

App. 276. 

Time for order 

(1) Where the probate court has 
acquired jurisdiction to determine a 
petition for a sale of decedent's land 
to pay debts, jurisdiction is not lost 
by lapse of the term, and an order 
of sale is not invalid because made 
at a term subsequent to the one at 
which the petition was first present¬ 
ed.—Brown v. Nelms, 112 S.W. 373, 
86 Ark. 368. 

(2) An order of sale is not invalid 
because obtained within the period 
prescribed by statute during which 
the representative is required to 
wait to inform himself concerning 
the debts and the necessity for sell¬ 
ing.—Thibodaux v. Barrow, 56 So. 
339, 129 La. 396—Michel v. Michel. 11 
La. 149—Succession of Todd, 120 So. 
804, 11 La.App. 32. 

98. Tex.—Cruse v. O’Gwin, 106 S.W. 
757. 48 Tex.Civ.App. 48. 

24 C.J. p 609 note 42. 

99. Ky.—Bell v. Bell, 152 SW.2d 
263, 287 Ky. 7. 

1. proceedings on which order is 
founded * 

Ga.—Williams v. O’Neal, 45 S.E. 978, 
119 Ga. 175. 

Amount of debts 

Ala.—Johnson v. Porterfield, 43 So. 
228, 150 Ala. 532. 


Mo.—Rhodes v. Bell, 130 S.W. 465, 
230 Mo. 138. 

Recital of insufficiency of realty to 
pay debts 

Ala.—Johnson v. Porterfield, 43 So. 
228, 150 Ala. 532. 

Interest of decedent in land to be 
sold 

Ill.—Bowles v. Rouse, 8 Ill. 409. 
Statement of widow's percentage of 
proceeds 

Ky.—Huffman v. Bowles, 300 S.W. 
881, 222 Ky. 339. 

2. Clerical mistakes 

(1) As to date of hearing.—Brown 
v. Hannah, 115 N.W. 980, 152 Mich. 
33—24 C.J. p 610 note 70. 

(2) As to person by whom sale is 
to be made.—Crawford v. McDonald, 
33 S.W. 325, 88 Tex. 626—24 C.J. p 
610 note 64. 

Failure to state whether whole or! 
part of the land is to be sold.— 
Griffith v. Philips, 9 Lea, Tenn., 417. 

3. Ky.—Wilson’s Adm’r v. Wilson, 
156 S.W.2d 832, 288 Ky. 522. 

24 C.J. p 609 note 44. * 

Executor’s cross bill in partition 
suit held to support decree author¬ 
izing sale of realty.—Sartain v. Davis, 
154 N.E. 101, 323 Ill. 269. 

4. Mo.—Evans v. Snyder, 64 Mo. 
516. 

24 C.J. p 609 note 45. 

Sale under mere oral order is void 
and is not aided by subsequent writ¬ 
ten order entered nunc pro tunc.— 
In re Holt’s Estate, 7 Alaska 630. 

5. Tenn.—Cross v. Phillips, 12 Tenn. 
App. 679. 

24 C.J. p 609 note 46. 

6. Miss.—Matlock v. Livingston, 17 
Miss. 489. 

24 C.J. p 609 note 47. 
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7- Tenn.—Cross v. Phillips, 12 Tenn. 
App. 679. 

24 C.J. p 609 note 48. 

8. Ky.—Alexander v. Hendricks, 258 
S.W. 81, 201 Ky. 677. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

24 C.J. p 609 note 52. 

The court is authorized to order a 
sale of personalty on such terms as 
it may prescribe.—In re Larson’s Es¬ 
tate, 93 P.2d 431, 200 Wash. 318. 

Order for private sale of personal¬ 
ty held not objectionable.—Harkness 
v. Utah Power & Light Co., 291 P. 
1051, 49 Idaho 756. 

9- Ky.—Alexander v. Hendricks, 258 
S.W. 81, 201 Ky. 677. 

24 C.J. p 610 note 53. 

10. Ky.—Alexander v. Hendricks, su¬ 
pra. 

24 C.J. p 610 note 54. 

11. Ill.—In re Fitzgerald’s Estate, 
272 Ill.App. 581. 

12. Ky.—Nolan’s Ex’rs v. Nolan, 295 
S.W. 893, 220 Ky. 613. 

24 C.J. p 610 note 55. 

Statute requiring sale of entire in¬ 
terest 

Under a statute providing that 
when the homestead of deceased is 
part only of a tract of land, the 
whole otf which was subject to a 
mortgage, etc., the order of sale 
shall direct that the entire estate or 
interest, induing the interest of 
the mortgagee, is so sold, etc., an 
order of sale which does not pro¬ 
vide that the entire estate or inter¬ 
est, including the interest of the 
mortgagee, be sold is invalid.—In re 
Streiff, 131 N.W. 358, 146 Wis. 230. 

13. Mass.—Yeomans v. Brown, 8 
Mete. 51. 

24 C.J. p 611 note 88. 
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der of sale should designate with as much certainty 
as possible what articles are to be sold . 14 The or¬ 
der should ordinarily specify the sum which the 
court has adjudged to be necessary to be raised by 
a sale of land , 15 although this has been held unnec¬ 
essary where the property, although represented to 
be more than sufficient to pay the debts, is so situ¬ 
ated that a part cannot be sold without injury to 
those interested . 16 It is the better practice for the 
court, in all cases where there are several distinct 
parcels of property, to insert in its order a direction 
that the sale cease when the amount required has 
been obtained ; 17 but the omission of such a direc¬ 
tion does not invalidate the order or the sales made 
in pursuance of it . 18 

Description of property. The order or decree 
should describe the property to be sold with suffi¬ 
cient definiteness and completeness certainly to iden¬ 
tify it , 19 and if it does not contain such a descrip¬ 
tion the representative has no power to sell , 20 while 
a purchaser at a sale under such an order is justified 
in refusing to comply with his bid . 21 However, it 
has also been held that the order of sale and the sale 
thereunder are not void because the description of 
the property in the order is imperfect , 22 or even 
because the order contains no description of the 
property whatever , 23 where it is apparent that the 
property sold is that of which a sale was asked and 
intended . 24 The description in the order may be 
aided by other portions of the probate record 25 or 
by evidence aliunde , 26 and, where a deed to a por¬ 
tion of the premises has been given under a prior 


order of sale, a subsequent order for the sale of the 
entire tract which makes no reference to the for¬ 
mer sale is good as to the land which had not been 
previously sold . 27 Where the description in the or¬ 
der is indefinite, but is made certain by the recitals 
therein, the sale is valid , 28 but where the description 
is definite and certain and clearly identifies land 
which decedent never owned the sale is void . 29 The 
rule that when a deed of conveyance contains a gen¬ 
eral description which is definite and certain in it¬ 
self and is followed by a particular description the 
latter description will not limit or restrict the grant, 
which is clear and unambiguous by the general de¬ 
scription, has been applied to an order of a probate 
court directing the sale of real property . 30 

Price. Statutory restrictions as to price to be ob¬ 
tained from the sale need not be specified in the or¬ 
der, if the court does not intend to impose any other 
restrictions , 31 but the court may , 32 and, under at 
least one provision, must , 33 fix an upset or minimum 
price. 

Disposition of proceeds . A judgment directing a 
sale of the real estate to pay debts must make nec¬ 
essary provision to protect the interest of infant 
heirs in the proceeds of the sale, over the sum re¬ 
quired to pay the debts . 34 It has been held that the 
order of sale should make application of the assets 
in the hands of the personal representatives and de¬ 
cree to the several creditors of decedent the sums as¬ 
certained to be due to them respectively and fix the 
order in which they are to be paid . 35 

Signature. It has been held that a signature is 


14. Md.—Lowe v. Lowe, 6 Md. 347. 

15. N.J.—Furman v. Furman, 18 A. 
194, 45 N.J.Eq. 744, reversed on 
other grounds 20 A. 898, 47 N.J. 
Eq. 307. 

16. N.H.—Merrill v. Harris, 26 N.H. 
142, 57 Am.D. 359. 

17. Ky.—Bell v. Bell, 152 S.W.2d 263, 
287 Ky. 7. 

24 C.J. p 610 note 59. 

18. Cal.—In re Spriggs, 20 Cal. 121. 

18. Ga.—Edwards v. Sands, 102 S. 
E. 426, 150 Ga. 11. 

Ky.—Alexander v. Hendricks, 258 S. 

W. 81, 201 Ky. 677. 

24 C.J. p 611 note 77. 

Descriptions held sufficient 
Ga.—Copelan v. Kimbrough, 102 S.E. 
162, 149 Ga. 683—24 C.J. p 611 note 
77 [b]. 

Descriptions held insufficient 

Ga.—Edwards v. Sands, 102 S.E. 426, 
150 Ga. 11—24 C.J. p 611 note 77 
[c]. 

20. Ga.—Edwards v. Sands, supra. 
21- Ill.—Tilton v. Pearson, 67 *111. 
App. 372. 


22. Ga—Copelan v. Kimbrough, 102 
S.E. 162, 149 Ga. 683. 

24 C.J. p 611 note 79. 

23. Ark.—Kulbeth v. Drew County 
Timber Co., 188 S.W. 810, 125 Ark. 
291. 

24 C.J. p 611 note 80. 

24. Ga.—Merritt v. Jones, 71 S.E. 
1092, 136 Ga. 618. 

24 C.J. p 611 note 81. 

25. Tex.—Crawford v. McDonald, 33 
S.W. 325, 88 Tex. 626. 

24 C.J. p 611 note 82. 

Description in continuing order 
Where an original order fully de¬ 
scribes the land, it is unnecessary 
to set forth a full description in a 
continuing order.—Rhodes v. Bell, 
130 S.W. 465, 230 Mo. 138. 

26. Ga.—Hoyt v. Ware, 118 S.E. 734, 
156 Ga. 98—Copelan v. Kimbrough, 
102 S.E. 162, 149 Ga. 683—Hayes 
v. Dickson, 98 S.E. 345, 148 Ga. 700. 

27. Mo.—Hicks v. Watson, 167 S. 
W. 533, 258 Mo. 425. 

28. Minn.—Buntin v. Root, 69 N.W. 
330, 66 Minn. 454. 
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29. Minn.—Hanson v. Ingwaldson, 80 
N.W. 702, 77 Minn. 533, 77 Am.S.R. 
692, distinguishing Buntin v. Root, 
69 N.W. 330, 66 Minn. 454. 

24 C.J. p 611 note 85. 

30. Minn.—Middleton v. Wharton, 43 
N.W. 4, 41 Minn. 266. 

31. Kan.—Lappin v. Mumford, 14 
Kan. 9. 

24 C.J. p 610 note 65. 

32. S.C.—Epperson v. Jackson, 65 S. 
E. 217, 83 S.C. 157. 

Duty of personal representative to 
fix upset price see infra § 597 a. 

33. R.I.—Barlow v. Barlow, 140 A. 
467, 49 R.I. 117. 

34. Ky.—Carter v. Crow, 112 S.W. 
1098, 130 Ky. 41. 

Excess sale otherwise void 

Otherwise a sale in excess of the 
amount necessary to pay debts will 
be void, even though the real estate 
is indivisible.—Carter v. Crow, 112 
S.W. 1098, 130 Ky. 41. 

35. W.Va.—Hart v. Hart, 8 S.E. 562, 
31 W.Va. 688, following Kanawha 
Valley Bank v. Wilson, 25 W.Va. 
242. 
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not necessary to the validity of a decree for the sale 
of land , 36 and that the signature of the judge to the 
probate minutes is not essential to the validity of the 
order . 37 

§ 576. - Relief Granted 

The court may grant such relief, and only such re¬ 
lief, on a petition for sale as is authorized by statute, 
and must safeguard the interests of the creditors. 

Such relief, and only such relief, may be granted 
on a petition for the sale of decedent’s property as is 
authorized by applicable statutes ; 38 and, where the 
petitioner does not seek adjudication of particular 
matters, such as an accounting and distribution of 
debts owed the estate by the representative or the 
determination of the ownership of certain assets, 
the judgment may properly leave such matters open 
for subsequent adjudication . 39 It is error for the 
order of sale to contain conditions on the sale which 
the court is without jurisdiction to add ; 40 nor can 
the court make an adjudication in favor of an inter¬ 
vening petitioner against defendants as to whom the 


petitioner, in the absence of process and pleadings, 
is not a party, the court being without jurisdiction in 
such case . 41 

In ordering the sale of the property of decedent, 
the court must safeguard the interests of the credi¬ 
tors ; 42 but it has been held that, on a petition by a 
representative to sell land, there can be no order of 
sale in favor of a mortgagee in the nature of a fore¬ 
closure . 43 

§ 577. - Amendment or Vacation 

An order of sale may be vacated for good cause 
shown, and may be amended or corrected until sale and 
confirmation. 

An order or decree of sale is open to amendment 
or correction at all times until it has been acted on 
and a sale made thereunder and confirmed . 44 

An order of a court granting leave to sell cannot 
be vacated, rescinded, or revoked by that court, ex¬ 
cept in the same manner as other judgments, upon 
notice to the administrator, and for good cause 
shown . 45 The order or decree of sale may be va- 


36. Ga.—Tarver v. Barber, 75 S.E. 

603, 138 Ga. 607. 

24 C.J. p 611 note 89. 

37. Tex.—Norwood v. Snell, 68 S. 

W. 773, 95 Tex. 582, reversing:. Civ. 

App., 69 S.W. 642. , 

38. La.—Succession of Prima, 177 

So. 62, 188 La. 319. 

Decree for disposition of proceeds 
held proper.—Reynolds v. Chumbley, 
135 S.W.2d 941, 175 Tenn. 496. 
Grant of discretion to representa¬ 
tive 

(1) An order requiring an execu¬ 
tor to sell so much of the personal¬ 
ty of the testator as would satisfy 
all debts, claims, and commissions 
against the estate should not be re¬ 
versed on the ground that it was 
too general and vested too much dis¬ 
cretion in the executor.—Lowe v. 
Lowe, 6 Md. 347—24 C.J. p 610 note 
72. 

(2) The court may enter an order 
directing an executor to make a lease 
of his decedent's lands for a term and 
rental specified in the order and is 
not limited to a statement of the 
minimum sum which the executor 
may receive, so that the court may 
leave it discretionary with him as 
to* whether he will carry out an 
agreement entered into prior to the 
making of the petition.—State v. Sec¬ 
ond Judicial Dist. Ct.,. 60 P. 489, 24 
Mont. 1. 

(3) Under a statute giving the 
court power to grant an administra¬ 
tor “license*' to sell real estate to 
procure assets, an order granting one 
license to sell if, in the settlement 
of the estate, it should be found nec¬ 


essary, is not void as being a condi¬ 
tional judgment, or as attempting to 
vest the administrator with judicial 
power.—Sledge v. Elliott, 21 S.E. 797, 
116 N.C. 712. 

38. Ky.-Row v. Back, 115 S.W. 806. 

40. Ill.—In re Ahlrich's Estate, 235 
Ill.App. 63. 

Order to sell property free from 
liens was abortive as respects lien 
for alimony on property.—Smith v. 
Rogers, 112 So. 190, 215 Ala. 581. 

41. W.Va.—Chapman v. Branch, 78 S. 
E. 235, 72 W.Va. 54. 

42. Ala.—Anderson v. Steiner, 115 
So. 4, 217 Ala. 85. 

43. Ohio.—Harlan v. Roberts, 2 Ohio 
Dec., Reprint, 473, 3 WestL.Month. 
202 . 

44. Ind-—Pattison v. Hogston, 157 
N.E. 450, 90 Ind.App. 59, rehearing 
denied,158 N.E. 516, 90 Ind.App. 59. 

Md.—Mercantile Trust Co. of Balti¬ 
more v. Schloss, 166 A. 599, 165 
Md. 18. 

N.J.—Voorhees* Appeal, 42 A. 567, 57 
N.J.Eq. 291. 

24 C.J. p 615 note 46. 

Order held not modified 

Decree ordering conveyance by ad¬ 
ministrator and fixing time for pay¬ 
ment held not modification of order 
fixing no time, as reasonable time 
is to be inferred.—McElwee v. Beck¬ 
with, 244 P. 1084, 198 Cal. 341. 
Judgment correcting prior judgment 
held valid 

Ga.—Hall v. Ewing, 101 S.E. 807, 149 
Ga. 693. 

45. Iowa.;—In re Doherty’s Estate, 
271 N.W. 609, 222 Iowa 135£. 
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N.V.—In re Ernest's Estate, 14 N.T. 
S.2d 912, 257 App.Div. 617, appeal 
denied—In re Desotelle's Estate, 
258 N.Y.S. 119, 143 Misc. 732. 
Wyo.—Poston v. Delfelder, 270 P. 
1068, 39 Wyo. 163, rehearing denied 
273 P. 176, 39 Wyo. 163. 

24 C.J. p 615 note 41. 

.Applicability of law governing col¬ 
lateral attack 

Right to vacate order for convey¬ 
ance of realty of estate, attacked for 
want of jurisdiction of subject mat¬ 
ter, depended on law applicable in 
collateral attack on judgment.—Pos¬ 
ton v. Delfelder, 270 P. 1068, 39 Wyo. 
163, rehearing denied 273 P. 176, 39 
Wyo. 163. 

Petition held sufficient as petition 
for vacation of judgment.—Wilson's 
Adm'r v. Wilson, 156 S.W.2d 832, 
288 Ky. 522. 

Finding must be supported by evi¬ 
dence, in a proceeding to set aside an 
order of sale.—In re Schultz's Es¬ 
tate, 185 N.W. 24, 192 Iowa 436. 
Vacation as of right 
Under a statute so providing, a 
defendant who was served by pub¬ 
lication only has the legal right to 
have an order of sale made upon 
default set aside on his mere motion 
therefor at any time before the sale 
and within a specified period after 
the order was made.—Huston v. ‘Hus¬ 
ton, 29 Iowa 347. 

Parties 

(1) A person who is not interested 
in the estate so as to entitle him 
to become a party to the proceedings 
for* sale has no standing in court 
to apply to have the order of sale 
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cated or set aside, even at a subsequent term, where 
it is void, as where the court acted without juris¬ 
diction in making it ; 46 or it may be set aside where 
there was fraud, in obtaining it, 4 ** or because of new¬ 
ly discovered evidence , 48 clerical error , 49 or other 
sufficient cause . 50 However, it has been held that, 
where the court had jurisdiction, the order of sale 
will not be set aside at a subsequent term merely be¬ 
cause errors or irregularities have intervened in the 
proceedings, or the order itself is erroneous . 51 The 
practice of permitting the validity of an ex parte 
order of sale in a succession proceeding by an exec¬ 
utor or to pay debts to be assailed by rule has been 
recognized . 52 

Revocation by repeal of law. Where, after the 


granting of a license to sell realty, but before a sale 
thereunder, the law giving the court jurisdiction to 
grant such license was repealed, this revoked the li¬ 
cense, and a subsequent sale thereunder was void . 53 

§ 578. - Operation and Effect in General 

The operation and effect of orders or decrees for the 
sale of decedents’ property have been considered with 
respect to their retrospective effect, the parties bound 
by them, and their conciusiveness as to particular mat¬ 
ters, such as the necessity of sale. The usual presump¬ 
tions in favor of a court order apply to such an order. 
An order or decree of sale authorizes the sale of all prop¬ 
erty properly embraced within its scope. 

An order of sale by a probate court is an adjudi¬ 
cation that all the facts exist which are necessary 
to give the court jurisdiction , 54 and is conclusive as 


-set aside.—Shields v. Ashley, 16 Mo. 
471. 

(2) An administrator is a neces¬ 
sary party to a motion to set aside 
u judgment authorizing a sale.—Whit¬ 
ley Grocery Co. v. Jones, 58 S.E. 623, 
128 Ga. 791. 

(3) A purchaser of land from one 
who bought it at a sale of decedent's 
lands is a necessary party to a mo¬ 
tion to vacate the order for sale.— 
Ramey v. Francis, 189 S.W. 380, 169 
Ky. 469. 

Where an administrator has been 
discharged, the judgment discharging 
him must be reopened before a 
motion to set aside a judgment au¬ 
thorizing a sale of land by him can 
be entertained.—Whitley Grocery Co. 
w. Jones, 58 S.E. 623, 128 Ga. 791— 
24 C.J. p 616 note 51. 

An order authorizing the lease of 
property to pay debts is not a revo¬ 
cation of a previous order authoriz¬ 
ing a sale for the same purpose, as 
both powers may stand together.— 
JTackson v. Irwin, 10 Wend., N.Y., 441. 

Second order of sale held not to 
-vacate first order where application 
for second order did not pray that 
first order be canceled or set aside.— 
Reeves v. Fuqua, Tex.Civ.App., 277 
,S.W. 418. 

After execution of decree; effect on 
purchaser’s title 

(1) After a decree of sale has been 
executed, the probate court has no 
power to set aside the decree.—Crom- 
bie v. Engle, 19 N.J.Law 82. 

(2) Where application to district 
court for writ of certiorari sought to 
have order of probate court author¬ 
izing sale of land and deed executed 
by administratrix pursuant thereto 
canceled, but did not seek to divest 
title to the land out of the purchaser 
■or its assigns, judgment annulling 
the order and deed would not di¬ 
vest title out of the purchaser or its 
assigns and such question remained 
undetermined; and such judgment, 
not being construable as adjudicating 


the individual title of the adminis¬ 
tratrix, was not construable as un¬ 
dertaking to annul her deed in so 
far as it might have conveyed her 
individual interest.—McDonald v. Ed¬ 
wards, Tex., 153 S.W.2d 567, affirm¬ 
ing, Civ.App., 115 S.W. 2d 762. 

46. Okl.—Johnson v. Hood, 46 P.2d 
533, 173 Okl. 108. 

24 C.J. p 615 note 42. 

The proper course for a mortgagee 
to pursue on sale of property to pay 
the debt under a void judgment in 
proceedings in which the mortgagee 
was a party defendant, which sale 
brought less than the mortgage debt, 
interest, and costs, and destroyed the 
mortgage lien, is to move to set aside 
the judgment, and, on the overruling 
of the motion, to appeal therefrom. 
—Roy v. Allen, Ky., 118 S.W. 981. 

47. Ga.—Bowers v. Dolen, 1 S.E.2d 
734, 187 Ga. 653. 

N.J.—Giehrach v. Rupp, 164 A. 465, 
112 N.J.Eq. 296. 

24 C.J. p 615 note 43. 

Petition held sufficient 
Ga.—Bowers v. Dolen, 1 S.E.2d 734, 
187 Ga. 653. 

48. N.Y.—In re Desotelle's Estate, 
258 N.Y.S. 119, 143 Misc. 732. 

49. N.Y.—In re Desotelle's Estate, 
supra. 

50. N.Y.—In re Desotelle's Estate, 
supra. 

“Other sufficient cause” means cas¬ 
es of like nature with those specifi¬ 
cally named in the statute authoriz¬ 
ing vacation of the decree in certain 
cases.—In re Desotelle's Estate, su¬ 
pra. 

Causes held sufficient 

(1) Lack of notice of proceedings 
for sale.—McCall's Succession, 72 So. 
818, 140 La. 88. 

(2) Mistake of fact.—Radford v. 
Westcott, 1 S.C.Eq. 596. 

(3) Other causes. 

Ky.—Wilson’s Adm’r v. Wilson, 156 
S.W.2d 832, 288 Ky. 522. 


N.Y.—In re Desotelle’s Estate, 258 
N.Y.S. 119, 143 Misc. 732. 

Causes held insufficient 

(1) Collusion and fraud which did 
not deceive the court.—McDonald v. 
McDaniel, 145 S.W. 452, 242 Mo. 172. 

(2) Other causes.—Poston v. Del- 
felder, 270 P. 1068, 39 Wyo. 163, re¬ 
hearing denied 273 P. 176, 39 Wyo. 
163—24 C.J. p 615 note 41 [f] (2), 

(3). 

Injurious effect on creditors 

Executrix, if seeking to vacate or¬ 
der authorizing conveyance by es¬ 
tate as representative of unsatisfied 
creditors, should show creditors were 
injuriously affected.—Poston v. Del- 
felder, 270 P. 1068, 39 Wyo. 163, re¬ 
hearing denied 273 P. 176, 39 Wyo. 
163. 

51. N.Y.—In re Syrcher's Estate, 299 
N.Y.S. 267, 164 Misc. 102. 

24 C.J. p 615 note 44. 

Rule applied to license to mortgage 
property 

Minn.—In re Mahoney's Estate, 263 
N.W. 465, 195 Minn. 431. 

52. La.—Succession of Guillory, 
App., 167 So. 901. 

24 C.J. p 615 note 49. 

Caches not shown 

La.—Freedman v. Succession of Car- 
mouche, 141 So. 843, 174 La. 808. 

53. Mich.—Campau v. Gillett, 1 
Mich. 416, 53 Am.D. 73. 

54. U.S.—Magnolia Petroleum Co. v. 
Mayer, C.C.A.Okl., 58 F.2d 48, cer¬ 
tiorari denied Brown v. Mayer, 53 
S.Ct. 18, 28 7 U.S. 618, 77 L.Ed. 536. 

Ga.—Thomas v. Couch, 1 66 S.E. 206, 
171 Ga. 602. 

24 C.J. p 612 note 93. 

"The judgment in the monition suit 
was of itself conclusive evidence that 
the monition had been regularly 
made."—Vuillemont v. Gonsulin, 134 
So. 419, 424, 17 La.App. 661. 

Jurisdiction will be conclusively 
presumed unless the record itself neg¬ 
atives its existence.—Shane v. Peo- 
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to the necessity for the sale 55 the insufficiency of 
the personalty and the necessity of resorting to the 
realty , 56 and the right of the representative to sell ; 57 
but it is not conclusive as to matters which were not, 
or could not have been, adjudicated in the proceed¬ 
ing . 58 The order is conclusive as to the existence 
and validity of debts or claims against the estate, in 
so far, at least, as adjudication thereof is attempted 


in the decree , 59 but as such adjudication is only be¬ 
tween the personal representative and the heirs or 
devisees it establishes the existence of valid debts 
only as an element of necessity for the sale, and is 
not a conclusive adjudication as to the existence or 
validity of particular debts either in favor of or 
against creditors, they not being parties to the pro¬ 
ceeding , 60 nor is it evidence for the representative, 


pies, 141 1ST.W. 737, 25 N.D. 188—24 
C.J. p 667 note 11. 

Divisibility of property 
Ky.—Gray v. Gray, 226 S.W. 358, 190 
Ky. 75. 

Homestead character of land 
Okl.—Continental Oil Co. v. Helms, 
105 P.2d 214, 187 Okl. 633. 

Hotice 

(1) Recitals that notice was given 
as required by statute are sufficient 
to sustain the jurisdiction of the 
court on collateral attack.—Shannon 
v. Summers, 38 So. 345, 86 Miss. 619. 

(2) However, it has been held that 
such recitals are evidence of proper 
notice only when the attack is col¬ 
lateral.—Texas Land & Loan Co. v. 
Dunovant, 87 S.W. 208, 38 Tex.Civ. 
App. 560—24 C.J. p 613 note 8. 

(3) Collateral attack generally see 
infra § 579. 

A purchaser is not bonnd to in¬ 
quire as to the truth of the allega- I 
tions on which the order to sell was 
granted.—Wolf v. Robinson, 20 Mo. 
459—24 C.J. p 670 note 58. 

Denial of application 

(1) A decree denying an executor’s 
application to sell realty for the 
purposes named in the statute, be¬ 
cause it was not instituted within 
a specified time after the grant of 
letters, is a bar to a subsequent ap¬ 
plication, on the ground that a stat¬ 
utory amendment extended the time 
indefinitely.—In re Engel's Estate, 
179 N.Y.S. 556, 109 Misc. 514. 

(2) However, the dismissal on 
creditors' request, of an executor’s 
application to the district court for 
a license to sell realty to pay debts, 
did not bar future action by the dis¬ 
trict court, upon due application and 
showing by the executor, or by the 
county court having jurisdiction, to 
require the executor to apply to the 
district court for a license to sell 
realty for payment of debts.—In re 
Erwin’s Estate, Neb., 296 N.W. 330. 

55. Ga.—Wilcox v. Thomas, 12 S.E. 
2d 343, 191 Ga. 319—Rivers v. Al- 
sup, 2 S.E.2d 632, 188 Ga. 75— 
Thomas v. Couch, 156 S.E. 206 , 
171 Ga. 602—Copelan v. Kim¬ 
brough, 102 S.E. 162, 149 Ga. 683. 
La.—Succession of Todd, 120 So. 804, 
11 La.App. 32. 

R.I.—Di Iorio v. Cantone, 140 A. 913, 
49 R.L 137. 

24 C.J. p 612 note 94, p 670 note 59. 


Order legally imports necessity for 
sale 

Ga.—Peek v. Peek, 142 S.E. 663, 166 
Ga. 166—Robinson v. Smith, 125 
S.E. 593, 159 Ga. 269. 

When the court has jurisdiction, 
an order granting leave to sell real 
estate is valid whether passed on 
good reason or without reason. 

Ga.—Doe v. Roe, 30 Ga. 961. 

Mass.—Perkins v. Fairfield, 11 Mass. 
227. 

Where parties made default on 

hearing, order of sale is final as to 
defenses they might have presented. 
—Bradford v. First Nat. Bank, 164 
N.E. 494, 90 Ind.App. 342. 

56. Ala.—Chardavoyne v. Lynch, 3 
So. 98, 82 Ala. 376. 

24 C.J. p 613 note 10. 

57. Ga.—Thomas v. Couch, 156 S. 
E. 206, 171 Ga. 602. 

Ind.—Mossman Yarnelle Co. v. Fee, 
131 N.E. 59, 75 Ind.App. 601. 

58. Ill.—In re Duffield's Estate, 258 
Ill.App. 78. 

N.H.—Cotton v. Stevens, 115 A. 618, 

| 80 N.H. 175. 

Issue of ownership 

An application by an administrator 
for leave to sell property at private 
sale does not involve the issue of 
ownership and hence does not estop 
him from subsequently suing to re¬ 
cover part of the proceeds of the 
sale on the ground that he was a 
part owner of the property.—Price v. 
Edwards, 101 S.E. 33, 178 N.C. 493. 
Form of issues not conclusive 

Form of issues submitted to jury 
in proceeding to determine widow’s 
right to fund representing proceeds 
of sale of house and lot held by en¬ 
tireties and sold by intestate prior 
to death was not conclusive on court 
in proceeding to have real estate sold 
to make assets to satisfy judgment 
obtained by widow in prior proceed¬ 
ing, but court would look to real 
question litigated and decided as 
shown by pleadings, evidence, and 
charge of court, so that judgment 
declaring that estate was indebted to 
widow in definite amount was final, 
as to amount, but further adjudica¬ 
tion that personalty was sufficient 
to satisfy estate's obligations was in¬ 
terlocutory, since sufficiency of per¬ 
sonalty to pay debts was not deter¬ 
minative of question whether land 
might be sold to make assets until 
time for paying estate’s obligations 
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arose.—Place v. Place, 174 S.E. 747, 
206 N.C. 676. 

59. Cal.—In re Finch's Estate, 262 
P. 34, 202 Cal. 612. 

Miss.—Townsend v. Beavers, 188 So. 
1, suggestion of error overruled 
189 So. 90. 

Tex.—Bell v. National Bank of Com¬ 
merce of San Antonio, Civ.App., 
102 S.W.2d 247, error refused. 

24 C.J. p 613 note 12. 

Liability of land to mortgage 

Order permitting administrator to 
mortgage property to pay decedent's 
debts was held res judicata, in suit 
to foreclose mortgage, that land was 
liable to mortgage.—Reinsurance 
Life Co. of America v. Houser, 227 
N.W. 116, 208 Iowa 1226. 

Priorities of creditors 
An order for the sale of land to 
discharge it of liens, providing that, 
if the proceeds are insufficient to dis¬ 
charge the mortgage debt, the defi¬ 
ciency shall, on the order of court, 
be paid out of the assets applicable 
thereto in the hands of the adminis¬ 
trator, does not adjudicate the pri¬ 
orities of different creditors in the 
fund.—Ryker v. Vawter, 20 N.E. 294, 
117 Ind. 425. 

If a creditor fails to present his 
claim before a decree on a report 
of debts allowing it and subjecting 
lands to their payment, such decree 
bars him, under statutes so provid¬ 
ing, from claiming participation in 
the proceeds of such land until such 
decreed debts are satisfied.—Trail v. 
Trail, 49 S.E. 431, 56 W.Va. 594. 
Reservation of adjudication by agree¬ 
ment 

In a suit to establish a claim and 
for a sale of property to pay the 
claim and to distribute the balance 
of the proceeds, a decree for the 
sale of the property without making 
any reference to the claim, rendered 
on the agreement of the parties that 
all questions as to the allowance of 
the claim were to be reserved to be 
disposed of in the distribution of the 
proceeds, and that the decree should 
not affect the validity of the claim, 
does not preclude the allowance of 
the claim out of the proceeds.—Houck 
v. Houck, 76 A. 581, 112 Md. 122. 

©0. Conn.—Beattie v. Hewitt, 159 A. 
890, 114 Conn. 689—Hall v. Meriden 
Trust & Safe Deposit Co., 130 A. 
157, 103 Conn. 226. 
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on settlement, of the validity of any claims . 61 

If all the necessary parties were before the court, 
an order is not void, even though erroneous , 62 as 
where a judgment directs a deed to the purchaser 
before the expiration of the time for redemption ; 63 
nor is the validity of an order directing a sale to 
pay debts affected by the fact that the probate court 
granted a rehearing of the demands allowed, after 
the order directing the sale . 64 

Presumptions. The usual presumptions in favor 
of an order of court exist in the case of an order 
for the sale of a decedent’s property , 65 and it will 
be presumed that the order or decree was made 
after due notice 66 and on a proper showing , 67 at 


§ 578 

least after the time for taking an appeal has 
passed . 68 

Effect as to title to property. The effect, as to 
the title to property, of an order or decree for the 
sale thereof is determined by the terms and condi¬ 
tions of the order or decree and the operation of 
applicable statutory provisions ; 69 but where the 
court is without jurisdiction to determine questions 
of title, as, for example, between the estate and per¬ 
sons claiming adversely, its orders and judgments 
relating to the sale do not render the issue of title 
res judicata . 70 

Parties bound. The order or decree is binding on 
all of the parties to the proceeding 71 and their priv- 
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Ill.—In re Duffield’s Estate, 258 Ill. 
App. 78. 

R.I.—Di Iorio v. Cant one, 140 A 913, 
49 R.I. 137. 

24 C.J. p 613 note 13. 

Big-lit of lieirs to interpose defense 
An order directing- an administra¬ 
tor to sell realty of estate in manner 
prescribed by law, to pay claim of 
creditor who had instituted proceed¬ 
ings for that purpose against the 
administrator, was not res judicata 
of heirs’ right to interpose defense of 
limitations to administrator’s subse¬ 
quent proceeding to divest them of 
their title to the realty for payment 
of the claim, notwithstanding issue 
of limitations was raised by admin¬ 
istrator in the citation proceedings 
against him.—In re Jackson's Estate, 
280 N.W. 563, 225 Iowa 359. 

A decree does not create judgment 
liens against the realty which could 
be enforced by the creditors in a sub¬ 
sequent and independent proceeding. 
—Moore v. Pyles, 5 S.E.2d 445, 121 
W.Va. 537. 

61. Ala.—Daughdrill v. Daughdrill, 
19 So. 185, 108 Ala. 321. 

62. Ky.—Dennis v. Alves, 113 S.W. 
483, 132 Ky. 345, rehearing denied 
117 S.W. 287. 

63. Ky.—Disman v. Flippin, 116 S. 
W. 740. 

64. Mo.—Wilson v. Wilson, 164 S.W. 
561, 255 Mo. 528. 

65. Ark.—Watson v. Lester, 31 S.W. 
2d 955, 182 Ark. 506. 

Ga.—Wilcox v. Thomas, 12 S.E.2d 
343, 191 Ga. 319—Brown v. Glover, 
119 S.E. 607, 156 Ga. 640—Hall v. 
Ewing, 101 S.W. 807, 149 Ga. 693. 
Tex.—McGrady v. Clary, Civ.App., 
247 S.W. 1099. 

24 C.J. p 612 note 4. 

Presumption of regularity will 
overcome unfavorable presumption 
arising from the fact that the order 
bears a date different from the date 
on which the order could regularly 


have been granted.—Sutton v. Ford, 
118 S.E. 747, 155 Ga. 863. 

66. Ga.—Copelan v. Kimbrough, 102 
S.E. 162, 149 Ga. 683. 

67. Ga.—Copelan v. Kimbrough, su¬ 
pra—Hall v. Ewing, 101 S.E. 807, 
149 Ga. 693. 

Idaho.—Harkness v. Utah Power & 
Light Co., 291 P. 1051, 49 Idaho 
756. 

24 C.J. p 613 note 5. 

68. Ark.—Jackson v. Gorman, 66 S. 
W. 346, 70 Ark. 88. 

Estoppel 

Heirs, by silence and inaction in 
administration proceedings and their 
acquiescence in judgment in monition 
suit by abandoning appeal, were held 
estopped from invoking their nul¬ 
lity.—Vuillemont v. Gonsulin, 134 So. 
419, 17 La.App. 661. 

69. Ga.—Tarver v. Barber, 75 S.E. 
603, 138 Ga. 607. 

Title of decedent , 

(1) Where the court has author¬ 

ity to decide a question of title, a 
decree finding that deceased died 
“having claim or title to the prem¬ 
ises sought to be,sold” is sufficient, 
although it does not find the actual 
title of which he died seized.—Rice 
v. Davies, 201 Ill.App. 165. f 

(2) Trial of title of decedent see 
supra § 572. 

Title of representative 

A decree for the sale of land, on 
a deficiency of personal property, di¬ 
vests the title of the heir and so far 
invests the administrator with the 
legal ownership as to enable him to 
remove encumbrances so that the 
decree may be carried out for the best 
interests of the estate and of the 
creditors.—Williams v. Stratton, 18 
Miss. 418. 

Title of adverse claimant 

Where, in a suit by a creditor to 
sell lands for the payment of debts, 
judgment was rendered directing the 
land to be sold, and at the time of 
such rendition a cross petition alleg¬ 
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ing title to the land in cross petition¬ 
er and praying that title be adjudged 
in him, was on file before the court, 
the judgment necessarily adjudged 
that cross petitioner had no title, al¬ 
though his name was not mentioned 
therein.—Little v. Cardwell, Ky., 122 
S.W. 799. 

70. U.S.—Maury v. Jones, C.C.A. 
Mont., 25 F.2d 412. 

Mont.—In re Tuohy’s Estate, 83 P. 
486, 33 Mont. 230. 

71. Cal.—In re Finch’s Estate, 262 
P. 34, 202 Cal. 612. 

Ill.—Bauer v. Benton State Bank, 258 
Ill.App. 332. 

Ind.—Mossman Tarnelle Co. v. Fee, 
131 N.E. 59, 75 Ind.App. 601. 

Ky.—Humphrey v. Holland, 232 S.W. 
642, 192 Ky. 168. 

S.C.—Foster v. Pruitt, 167 S.E. 410, 
168 S.C. 262. 

24 C.J. p 612 note 96. 

Parties properly before the court 
are bound by the decree.—Cater v. 
Howard, 159 So. 830, 230 Ala. 133. 

All persons interested in the estate, 
even though they may not have per¬ 
sonally appeared and made them¬ 
selves actual parties thereto, are 
bound by the court’s decree made on 
hearing after due and legal notice.— 
In re Finch’s Estate, 262 P. 34, 202 
Cal. 612. 

All parties interested, except those 
under ■> disability, are bound by the 
judgment of the court, on a hearing 
at which there is an objection to the 
sale of property to pay a claim 
against an estate.—In re Travis’ Es¬ 
tate, 97 P.2d 50, 186 Okl. 223. 

Personal representative 

Judgment in suit by creditor to 
sell lands which belonged to dece¬ 
dent’s estate for payment of claims 
against estate was not direct judg¬ 
ment against administrator, although 
administrator was named as defend¬ 
ant in suit.—Stepp’s Adm’r v. Pauley, 
87 S.W.2d 952, 261 Ky. 421. 
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ies , 72 in the absence of fraud or collusion , 73 but is 
not binding on or conclusive against other persons . 74 

Construction. Rules with respect to the construc¬ 
tion of orders and decrees generally are applicable 
to the construction of orders or decrees for the sale 
of decedent’s property ; 75 and, where it is necessary, 
the application for a sale may be looked to for the 
proper interpretation and understanding of the or¬ 
der made by the court on such application . 76 An 
order or decree of sale authorizes the sale of all 
the property properly embraced within its scope , 77 
but cannot be extended so as to authorize the sale 
of other property . 78 A license to “sell” realty im¬ 
ports that the whole title is to be parted with, and 
not that such estate is to be encumbered for mon¬ 
ey ; 79 and an order authorizing an administrator to 
borrow money on the real estate is an authority to 
mortgage it , 80 but not to confess judgment . 81 A 
general order to sell encumbered lands is not suffi¬ 
cient to authorize a sale free from encumbrances, 
even though a statute authorizes such a sale under 
certain circumstances ; 82 and an order directing the 
executor to mortgage or sell the property, and con¬ 
taining nothing indicating that the procedure is to 
be otherwise than as prescribed by law, should be 


construed to require the executor to take the stat¬ 
utory steps preparatory to sale . 83 

Retrospective effect . It has been held that an or¬ 
der for the sale of the intestate’s real estate by the 
administrator cannot have a retrospective effect, so 
as to legalize a sale made prior to the order , 84 nor 
can it validate a prior contract of sale by the rep¬ 
resentative, the conveyance to be made when the 
representative has obtained the permission of the 
court, so as to authorize a conveyance thereunder . 85 

Enforcement after lapse of time. In the absence 
of a statute on the subject, but by analogy to the 
statutes of limitations, relating to liens of judg¬ 
ments, a petition to enforce the execution of an or¬ 
der for the sale of the realty of a decedent to pay 
debts has been held to be barred after the lapse of 
twenty years from the time of its entry, unless a 
good reason for a delay is shown . 86 

§ 579. - Collateral Attack 

An order or decree of sale Is subject to collateral 
attack only when void, as for want of Jurisdiction. 

An order or decree of sale, under the decisions, is 
ordinarily not subject to collateral attack , 87 unless 


72. Ky.—Carney v. Yocum, 195 S. 
W. 482, 176 Ky. 173. 

24 C.J. p 612 note 97. 

73. N.C.—Best v. Best, 77 S.E. 762, 
161 N.C. 513. 

S.C.—Dyson v. Jones, 43 S.E. 667, 
65 S.C. 308. 

74. Ind.—Mossman Yarnelle Co. v. 
Fee, 131 N.E. 59, 75 Ind.App. 601. 

Ky.—Bell v. Bell, 152 S.W.2d 263, 
287 Ky. 7. 

24 C.J. p 612 note 98. 

75. Mont.—Lamont v. Vinger, 202 
P. 769, 61 Mont. 530. 

Maximum period of mortgage 

Under a statute providing that the 
court may prescribe the maximum 
period of a loan ordered to be ne¬ 
gotiated by an administrator, an or¬ 
der to execute a mortgage -therefor 
payable on or before two years from 
the date must be regarded as fixing 
the* maximum period only.—Fast v. 
Steele, 59 P. 585, 127 Cal. 202. 
Reason for sale; advantage to estate 
A recital in the order of sale that 
“it is more advantageous to sell the 
land'* does not show that the sale 
was ordered for the reason that it 
would be advantageous to the estate. 
—Louder v. Schluter, 14 S.W. 205, 
207, 78 Tex. 103. 

Decree deferring sale for the pay¬ 
ment of bequests until more favora¬ 
ble market conditions existed neces¬ 
sarily carried with it the postpone¬ 
ment of sale for the payment of ad¬ 
ministration expenses.—In re Cohen's 
Estate, 19 N.Y.S.2d 353, 173 Misc. 835. 


[ 76. Tex.—Farris ▼. Gilbert, 50 Tex. 
350— Milwee v. Phelps, 115 S.W. 
891, 53 Tex.Civ.App. 195. 

77. Ga.—Robinson v. Smith, 125 S. 
E. 593, 159 Ga. 269. 

Mass.—Jones v. Stevens, 177 N.E. 

91, 276 Mass. 318, 76 A.L.R. 591. 

24 C.J. p 614 note 26. 

Portion of tract 

An order for the sale of all of a 
tract of land is authority for the sale 
of a portion of such land.—Hoyt v. 
Ware, 118 S.E. 734, 156 Ga. 98- 
Hall v. Davis, 50 S.E. 106, 122 Ga. 
252—Lee v. Hester, 20 Ga. 588—Cle¬ 
ments v. Henderson, 4 Ga. 148. 

78. La.—Lat timer’s Heirs v. Gulf 
Refining Co. of Louisiana, 83 So. 
543, 146 La. 249. 

R.I.—Probate Court of City of Provi¬ 
dence v. New York Casualty Co., 
8 A.2d 867, 63 R.I. 328. 

24 C.J. p 614 note 27. 

Reservation in order directing sale 
of decedent’s realty, reserving wid¬ 
ow’s interest, was held to include all 
rights pertaining thereto.—In re Cay- 
lor’s Estate, 227 N.W. 103, 208 Iowa 
1208. 

79. Vt,—Brown v. Van Duzee, *44 Vt. 
529. 

Wash.—Stewart v. Baldwin, 149 P. 
662, 86 Wash. 63. 

8a Pa.—Barger v. Cassidy, 4 Phila. 
324. 

81. Pa.—Barger v. Cassidy, supra. 

82. N.J.—Voorhees' Appeal, 42 A. 
567, 57 N.J.Eq. 291. 
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83. Wash.—In re Ferguson, 172 P. 
813, 102 Wash. 148. 

84. . Ohio.—Ludlow v. Park, >4 Ohio 
5. 

24 C.J. p 630 note 92 [si]. 

Order held not a ratification of a 
past invalid sale, but a grant of au¬ 
thority for a future transaction.— 
Rowe v. Henderson Naval Stores Co., 
85 S.E. 917, 143 Ga. 756. 

85. N.Y.—Bauman v. Goldthorpe, 
113 N.Y.S. 136, 129 App.Div. 19. 

86. Ill.—White v. Horn, 79 N.E. 629, 

■ 224 Ill. 238, 115 Am.S.R. 155. 

24 C.J. p 615 note 37. 

87. U.S.—Montgomery v. Equitable 
Life Assur. Soc. of U. S., C.C.A.I11., 
83 F.2d 75S—Magnolia Petroleum 
Co. v. Mayer, > C.C.A.Okl., 58 F.2d 
48, certiorari denied Brown v. May¬ 
er, 53 S.Ct 18, 287 U.S. 618, 77 L. 
Ed. 536. 

Ark.—Sewell v. Reed, 71 S.W.2d 191, 
189 Ark. 50—Sullivan v. Times 
Pub. Co., 24 S.W.2d 865, 181 Ark. 
27. 

Cal.—In re Richards’ Estate, 109 P. 
2d 923, 17 Cal.2d 259, prior opin¬ 
ion, App., 103 P.2d 1033. 

Ga.—Rivers v. Alsup, 2 S.E.2d 632, 
188 Ga. 75—Smith v. Scarborough, 
185 S.E. 105, 182 Ga. 157—Thomas 
v. Couch, 156 S.E. 206, 171 Ga. 602 
—Peek v. Peek, 142 S.E. 663, 166 
Ga. 166—Robinson v. Smith, 125 S. 
E. 593, 159 Ga. 269—Livingston v* 
Peacock, 116 S.E. 618, 155 Ga. 261, 
followed in 131 S.E. 687, 161 Ga- 
881—Cooper v. Harper, 106 S.E* 
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such order or decree of sale is void . 88 If the ju¬ 
risdiction of the court has properly attached, the 
order of sale is not void, whatever may be the er¬ 
rors and irregularities in the proceedings , 89 and the 
general rule is that there can be no collateral at¬ 
tack on such an order except for want of jurisdic¬ 
tion . 90 

§ 580. - Staying Execution of Order 

In a proper case, the court may stay the execution of 
an order of sale. 

Under a statute providing that an application for 
partial distribution may be made at any time after 
the lapse of one year from the issuance of letters, 
the court has power, after an order of sale has been 
granted, to grant a petition for partial distribution 
and stay the execution of the order of sale . 91 


§ 581. - Second Order of Sale 

The court may enter a second order for sale where 
good cause is shown, or where the first order was merely 
interlocutory; but a second judgment in the same pro¬ 
ceeding, after an original final judgment, has been held 
void. 

The court has power to enter a second order for 
the sale of additional property of decedent for good 
cause shown, as where the proceeds of the first sale 
were insufficient to pay the debts ; 92 and it has been 
held that where the first order of sale was interloc¬ 
utory rather than final, and was thus subject to be 
vacated, set aside, modified, or changed, a second or¬ 
der procured on an amended petition is valid and 
binding . 93 However, where, after a final judgment 
for sale, the court, at a subsequent term, and with¬ 
out any supplemental proceedings, entered another 
and apparently original judgment ordering a sale on 
different terms, it was held that the second judgment 
was void . 94 


105, 151 Ga. S5—Copelan v. Kim¬ 
brough, 102 S.E. 162, 149 Ga. 623 
—Hall v. Ewing, 101 S.E. 807, 149 
Ga. 693. 

Ill—Bradley v. Drone, 58 N.E. 304, 
187 Ill. 175. 79 Am.S.R. 214. 

Mass.—Farquhar v. New England 
Trust Co., 158 N.E. 836, 261 Mass. 
209—Ott v. Hogan, 150 N.E. 324, 
254 Mass. 491. 

Minn.—Morrison v. Parry, 201 N.W. 

422, 161 Minn. 252. 

Miss.—Townsend v. Beavers, 188 So. 
1, suggestion of error overruled 
189 So. 90. 

Mont.—Lamont v. Yinger, 202 P. 769, 
61 Mont. 530. 

N.C.—Wadford v. Davis, 135 S.E. 353, 
192 N.C. 484. 

Okl.—Continental Oil Co. v. Helms, 
105 P.2d 214, 187 Okl. 633—Tuttle 
v. Sowards, 279 P. 331, 137 Okl. 297. 
Pa.—In re Souder’s Estate, 20 Dane. 
L.Rev. 231. 

Tex.—Bell v. National Bank of Com¬ 
merce of San Antonio, Civ.App., 
102 S.W.2d 247—Kreis v. Kreis, 
Civ.App., 36 S.W.2d 821, error dis¬ 
missed—McGrady v. Clary, Civ. 
App., 247 S.W. 1099. 

24 C.J. p 609 note 44 [b], p 616 note 
54. 

Collateral attack on sale or confirma¬ 
tion thereof see infra § 618. 
Enjoining sale see infra § 585. 

Motion, to vacate order, “years aft¬ 
er its mandate had been carried out, 
in furtherance of the evident pur¬ 
pose to set aside the conveyances 
and regain the lands, if not properly 
called a collateral proceeding, ought 
to be governed by the same prin¬ 
ciples that would be applicable to 
such a proceeding.’*—Poston v. Del- 
felder, 273 P. 176, 177, 39 Wyo. 163, 
denying rehearing 270 P. 1068, 39 
Wyo. 163. 


Where the order purports to have 
been made on an authorized ground, 

it may not be collaterally attacked as 
being in fact based upon some other 
ground not authorized.—Woodhouse 
v. Fillbates, 77 Va. 317—24 C.J. p 
671 note 65. 

Actions held not collateral attacks 

(1) Action to impress constructive 
trust on property. 

U.S.—Strates v. Dimotsis, 110 F.2d 
374, C.C.A.Tex., certiorari denied 61 
S.Ct. 24, 311 U.S. 666, 85 L.Ed. 427. 
Tex.—Kreis v. Kreis, Civ.App., 57 S. 
W.2d 1107, error dismissed. 

(2) Action to quiet title under 
claim that land sold was not that 
described in complaint.—Ault v. 
Clark, 112 N.E. 843, 62 Ind.App. 55. 

88. U.S.—Montgomery v. Equitable 
Life Assur. Soc. of U. S., C.C.A. 
Ill., 83 F.2d 758. 

Ark.—Watson v. Lester, 31 S.W.2d 
955, 182 Ark. 506—Hart v. Wimber¬ 
ly, 296 S.W. 39, 173 Ark. 1083. 

Ga.—Thomas v. Couch, 156 S.E. 206, 
17l Ga. 602—Brown v. Glover, 119 
S.E. 607, 156 Ga. 640. 

Ind.—Pattison v. Hogston, 157 N.E. 
450, 90 Ind.App. 59, rehearing de¬ 
nied 158 N.E. 516, 90 Ind.App. 59. 
Ky.—Bowles’ Guardian v. Johnson, 
291 S.W. 29, 218 Ky. 221—Wayne 
v. Brumley, 227 S.W. 996, 190 Ky. 
488—Roy v. Allen, 118 S.W. 981. 
Mo.—Linville v. Ripley, 146 S.W.2d 
581. 

N.Y.—Donovan v. Flynn, 220 N.Y.S. 
44, 219 App.Div. 471—Wise v. Wed- 
lake, 216 N.Y.S. 699, 217 App.Div. 
210 . 

Tenn.—Cross v. Phillips, 12 Term. 
App. 679. 

TeX.—Johnson v. Hampton, 8 S.W.2d 
640, 117 Tex. 580, reversing, Civ. 
App., 297 S.W. 891—Cline v. Niblo, 
8 S.W.2d 633, 117 Tex. 474, $6 A.L. 
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R. 916, modifying, Com.App., 292 S. 
W. 178, reversing, Civ.App., 286 S. 
W. 298—Greene v. Cass County 
State Bank, Civ.App., 7 S.W.2d 620 
—Robinson v. Seales, Civ.App. f 242 

S. W. 754, rehearing denied. Civ. 
App., 243 S.W. 694. 

24 C.J. p 616 note 55, p 665 note 8. 

89. Ind.—Pattison v. Hogston, 157 
N.E. 450, 90 Ind.App. 59, rehear¬ 
ing denied 158 N.E. 516, 90 Ind. 
App. 59. 

24 C.J. p 666 note 9. 

90. Ark.—Davis v. Straus, 225 S.W. 
613, 146 Ark. 282. 

Ky.—Wayne v. Brumley, 227 S.W. 
996, 190 Ky. 488. 

Mo.—Linville v. Ripley, 146 S.W.2d 
581. 

N.J.—Brown v. Wencher, 120 A. 637, 
94 N.J.Eq. 710. 

Tenn.—Cross v. Phillips, 12 Tenn. 
App. 679. 

24 C.J. p 666 note 10. 

A stranger to the title may raise 
no objection not going to the juris¬ 
diction.—Maddocks v. Keene, 96 A. 
785, 114 Me. 469—24 C.J. p 667 note 
12 . 

91. Mont.—State v. Second Judicial 
Dist. Ct., 86 P. 270, 34 Mont. 349. 

Enjoining sale see infra $ 585. 

92. N.Y.—In re Springer’s Estate, 
249 N.Y.S. 729, 140 Misc. 57. 
Statute limiting life of license to 

sell realty to a certain period does 
not limit the power of the probate 
court to grant a second license.— 
Harrison v. Harrison, 70 N.W. 802, 
67 Minn. 520. 

93. Ind.—Hall v. Price, 40 N.E. 1084, 
141 Ind. 576. 

94^ Ky.—Bethel v. Bethel, 6 Bush 
65, 99 Am.D. 655. 
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§ 582. Essentials to Be Shown of Record 

In general, the record should show a compliance with 
the requirements of the statute under which the sale 
was decreed. 

It has been held necessary to the validity of a 
sale of a decedent's property that the order of sale 
should appear of record , 95 although a contrary view 
has also been stated . 96 In general, the record should 
show affirmatively a compliance with all the require¬ 
ments of the statute under which the sale was de¬ 
creed , 97 as by making it appear that an application 
showing a statutory ground for the sale has been 
made by a proper person , 98 that a citation was pub¬ 
lished or notice given as required by statute , 99 that 
the sale was necessary 1 although this has been held 
not required , 2 and that the court heard satisfactory 
proof on the subject . 3 The records of the court 
need not show that an appraisement has been made 
in order for the sale to be valid . 4 

It has been held that, inasmuch as probate juris¬ 
diction to order the sale of a decedent's land for 
purposes of administration is derived wholly from 
statute, jurisdiction in any case should appear of 
record . 5 

§ 583. Appraisal of Property to Be Sold 

It is commonly required that decedent's realty be ap¬ 
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praised before it is sold, but irregularity in the appraise¬ 
ment will not avoid the sale. 

It is a common statutory requirement that realty 
of a decedent shall be appraised before it is sold , 6 
in order to apprise the court of its value . 7 The re¬ 
quirement has been held to apply only in the case 
of coercive sales, as for the payment of debts, and 
not to sales for a division of the proceeds . 8 

Irregularity in the appraisement will not invali¬ 
date the sale , 9 nor is it incumbent on one claiming 
under the sale to prove the fact of an appraise¬ 
ment . 10 The probate court may correct an error in 
the description of land appraised for sale , 11 or re¬ 
ject an improper appraisement ; 12 and it may be 
within the discretion of the court to order a re-ex¬ 
amination and reappraisement of the property at 
any time before the sale or before the confirmation 
thereof . 13 

§ 584. Review 

Orders or decrees directing or refusing to direct the 
sale of decedent's property are generally subject to re¬ 
view. General principles governing review in civil actions 
have been applied on review of such orders and decrees, 
with respect to the persons entitled to review, parties to 
appeal, time for and effect of appeal, reservation and 
presentation of grounds for review, scope of review, dis¬ 
position of cause, and other matters. 
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35. Mo.—Evans v. Snyder, 64 Mo. 
516. 

24 C.J. p 616 note 56. 

96. Mich.—Egan v. Grece, 45 N.W. 
74, 79 Mich. 629. 

24 C.J. p 616 note 56 [a]. 

97. Miss.—Martin v. Williams, 42 
Miss. 210, 97 Am.D. 456. 

24 C.J. p 617 note 57. 

38. Ala.—Landford v. Dunklin, 71 
Ala. 594. 

24 C.J. p 617 note 58. 

99. N.C.—Card v. Finch, 54 S.E. 

1009, 142 N.C. 140. 

24 C.J. p 617 note 59. 

Record showing held sufficient 
Ga.—Copelan v. Kimbrough, 102 S.E. 
162, 149 Ga. 683. 

1. Ala.—Wyatt v. Rambo, 29 Ala. 
510, 68 Am.D. 89. 

24 C.J. p 617 note 60. 

2. Ky.—Barth v. Fidelity & Colum¬ 
bia Trust Co., 224 S.W. 351, 188 
Ky. 788. 

3. Ill.—Fridley v. Murphy, 25 Ill. 
146. 

24 C.J. p 617 note 61. 

4. Tex.—Jemison v. Gaston, 21 Tex. 
266. 

5. Ala.—Goodwyn v. Sims, 5 So. 587, 
86* Ala. 102, 11 Am.S.R. 21. 

24 C.J. p 617 note 62. 

That land to he sold is not a home¬ 
stead must affirmatively appear on 
the record before the court can have 


jurisdiction.—Hart v. Wimberly, 296 

5. W. 39, 173 Ark. 1083. 

Court in which record made 

Where a district judge at cham¬ 
bers grants a license to an executor 
or administrator to sell real estate, 
the record of the proceedings must 
be made in the district court having 
jurisdiction to hear and determine 
the application, that is, in the court 
of the county in which the adminis¬ 
tration was granted.—Stack v. Royce, 
52 N.W. 675, 34 Neb. 833. 

6. Ind.—Reed v. Brown, 19 N.E.2d 
1015, 215 Ind. 417. 

24 C.J. p 617 note 64. 

Showing of appraisement in record 
see supra § 582. 

Appraisement is best evidence of 
value of property at time of sale.— 
Arceneaux v. Cormier, 144 So. 722, 
175 La. 941. 

Frima facie effect of appraisement 

as to value may be overcome by re¬ 
liable and convincing evidence that 
the property was not worth the ap¬ 
praised valuation.—Browder v. 
Nourse, 251 S.W. 825, 199 Ky. 531. 

Appraisal is not necessary when 
property is to be mortgaged, but only 
when it is to be sold.—In re Ma¬ 
honey’s Estate, 263 N.W. 465, 195 
Minn. 431. 

Appraiser associated with broker 
and purchaser is not competent.— 
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In re Lacroix' Estate, 272 N.W. 732, 
279 Mich. 429. 

7. Mo.—Noland v. Barrett, 26 S.W. 
692, 122 Mo. 181, 43 Am.S.R. 572. 

N.Y.—Matter of Goldfarb, 157 N.Y. 
S. 137, 93 Misc. 401. 

8. Ky.—Rogers v. Cockrell, 151 S.W. 
2d 54, 286 Ky. 371—Ware’s Guard¬ 
ian v. Ware, 25 S.W.2d 56, 233 Ky. 
109—Lisle v- Lisle, 210 S.W. 496, 
183 Ky. 656. 

9. Mo.—Noland v. Barrett, 26 S.W. 
692, 122 Mo. 181, 43 Am.S.R. 572. 

2-4 C.J. p 617 note 68. 

Appraisements held valid or suffi¬ 
cient 

(1) Appraisement sworn to by two 
out of three appraisers.—Johnson v. 
Beazley, 65 Mo. 250, 27 Am.R. 276— 
Moore v. Wingate, 53 Mo. 398. 

(2) Appraisement not signed by 
the appraisers, but attached to their 
affidavit of qualification, following 
immediately after the affidavit, and 
commencing “we appraise as fol¬ 
lows."—McVey v. McVey, 51 Mo. 406. 

10. Tex.—Jemison v. Gaston, 21 Tex. 
266. 

11. Ind.—Lasure v. Carter, 5 Ind. 
498. 

12. S.D.—In Te Ketcham, 171 N.W. 
764, 41 S.D. 515. 

24 C.J. p 617 note 72. 

13. Idaho.—Harkness v. Hartwick, 
292 P. 592, 49 Idaho 794. 

24 C.J. p 617 note 73. 
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An order directing or refusing to direct a sale of 
a decedent’s property is generally considered subject 
to review by appeal , 14 by writ of error , 15 by a 
bill of review 16 although as to this there is au¬ 
thority opposed , 17 or by certiorari in some jurisdic¬ 
tions , 18 although not in others . 19 However, an ap¬ 
peal will not lie in the absence of statutory author¬ 
ity therefor ; 20 and orders or decisions which are 
discretionary or interlocutory are generally consid¬ 
ered not appealable , 21 except in the case of an in¬ 
terlocutory decree which might work irreparable in¬ 
jury . 22 


Statutory provisions or orders of the court re¬ 
specting the manner of taking appeals must be com¬ 
plied with . 23 

Persons entitled to review; p-arties. In order for 
a person to be entitled to a review, he must have an 
interest in the subject matter of the proceedings , 24 
must be aggrieved by the judgment or order com¬ 
plained of , 25 and, unless it is otherwise provided by 
statutory or constitutional provisions , 26 must have 
been a party to the proceeding below, or be a legal 
representative of, or a person in privity with, a par¬ 
ty . 27 


14. Ark.—Foulkes v. Foulkes, 293 S. 
W. 1, 173 Ark. 188. 

Cal.—In re Backesto’s Estate, 218 P. 

597, 63 Cal.App. 265. 

Fla.—Price v. Winter, 15 Fla. 66. 

Ind.—Holaday v. Rickard, 131 N.E. 
760, 190 Ind. 684. 

Minn.—Morrison v. Parry, 201 N.W. 
422, 161 Minn. 252. 

Mont.—In re McLure’s Estate, 248 P. 
362, 76 Mont. 476. 

Neb.—In re Broehl, 139 N.W. 1020, 
93 Neb. 166. 

N.M—Cooper v. Brownfield, 269 P. 
329, 33 N.M. 464. 

Ohio.—Paden v. Pearce, 22 N.E. 2d 
301, 61 Ohio App. 42. 

Okl.—In re Hicks’ Estate, 116 P.2d 
905. 

24 C.J. p 618 note 75—3 C.J. p 573 
notes 48 [b], 49 [a]. 

Effect on bona fide purchaser of re¬ 
versal of order of sale see infra § 
643. 

15. Colo.—Ryan v. Geigel, 89 P. 775, 
39 Colo. 355—Sloan v. Strickler, 20 
P. 611, 12 Colo. 179. 

N.M.—Cooper v. Brownfield, 269 P. 

329, 33 N.M. 464. 

24 C.J. p 618 note 76. 

16. U.S.—Bank of United States v. 
Ritchie, D.C., 8 Pet. 128, 8 L.Ed. 
890. 

Va.—Peirce v. Graham, 7 S.E. 189, 
85 Va. 227. 

17. Ind.—Indianapolis First Nat. 

Bank No. 2,556 v. Hanna, 39 N.^3. 
1054, 12 Ind.App. 240. 

18. Tex.—McDonald v. Edwards, 153 
S.W.2d 567, affirming, Civ.App., 115 
S.W.2d 762—O’Bryant v. Montgom¬ 
ery, Civ.App., 236 S.W. 1116. 

19. Minn.—In re Wilson, 97 N.W. 
647, 91 Minn. 115. 

24 C.J. p 618 note 79. 

20. Mont.—In re Tuohy, 58 P. 722, 
23 Mont. 305. 

Ohio.—Steinbarger v. Steinbarger, 19 
Ohio 106—Webster v. Ballard, -4 
Ohio Dec. (Reprint) 419, 2 Clev.L. 
R. 137. 

Order directing representative to 
proceed with the sale of real estate 
under a previous order directing 
such sale.—In re Martin, 56 Cal. 208. 


Order refusing to set aside a 
previous order for the sale of de¬ 
cedent's property.—In re Smith, 51 
Cal. 563. 

21. Md.—Crawford v. Blackburn, 19 
Md. 40. 

Mich.—In re Koenig, 116 N.W. 400, 
152 Mich. 432. 

Pa.—Snodgrass’ Appeal, 96 Pa. 420, 
overruling Hess’ Appeal, 1 Watts 
255—Robinson v. Glancy, 6 9 Pa. 
89, distinguishing Robinson’s Ap¬ 
peal, 62 Pa. 213—Grim’s Estate, 33 
Pa.Super. 587. 

Tenn.—Stephens v. Mason, 1 Tenn. 
App. 2-4 6. 

3 C.J. p 571 note 47 [i]. 

Order to execute a lease of certain 
realty is not a final judgment in a 
special proceeding from which an ap¬ 
peal will lie.—In re Tuohy, 58 P. 722, 
23 Mont. 305. 

Two decrees considered as one 

Where a petition to sell land asked ] 
for cancellation of intestate's deed, 
the decree setting aside the deed and 
the decree ordering sale will be con¬ 
sidered as one, and the appeal by 
the grantees from the second decree 
properly taken, as against objection 
that the first decree settled the con¬ 
troversy and that the decree for sale 
was not a final and appealable order. 
—Kelly v. Bapst, 111 N.E. 1028, 272 
Ill. 237. 

22. La.—State v. Judge New Or¬ 
leans Second Dist. Ct., 22 La.Ann. 
200 . 

23. Ind.—Holaday v. Rickard, 131 
N.E. 760, 19G Ind. 684. 

N.Y.—Mead v. Jenkins, 4 Dem.Surr. 
84. 

Strict compliance t required.—Ret- 
zinger v. Retzinger, i.62 N.E. 155, 331 
Ill. 102, reversing 239 Ill.App. 127. 
Notice 

(1) An appeal is ordinarily taken 
by the service of a notice of appeal! 
—In re Rawitzer, 166 P. 581, 175 Cal. 
585—24 C.J. p 619 note 92. 

(2) Service of notice on party’s 
attorney is sufficient.—In re Holt's 
Estate, 7 Alaska 565. 

Bond 

(1) An appeal bond may be filed 
within the statutory period after 
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date of judgment or, if motion for 
new trial is overruled after judg¬ 
ment is rendered, the period with¬ 
in which to file appeal bond starts 
to run fpom time motion for new 
trial is overruled.—Campbell v. O’¬ 
Neill, 5 N.E.2d 988, 103 Ind.App. 184. 

(2) Where a joint appeal is taken, 
all the appellants must give a prop¬ 
er bond or the appeal will be dis¬ 
missed, and error in this respect can¬ 
not be cured by filing a new bond 
after expiration of time, since a de¬ 
fect in the bond goes to the court’s 
jurisdiction.—Retzinger v. Retzinger, 
162 N.E. 155, 331 Ill. 102, reversing 
239 Ill.App. 127. 

Time for hearing 

Where appeal from order of sale 
was perfected in the manner required 
by statute, the appellate court did 
not lose jurisdiction because judge 
failed to hear the cause on the date 
originally set, and failed to extend 
the time and fix a future date for 
the hearing, as against contention 
that appellate jurisdiction was lost 
when appeal was not heard by the 
court within the period fixed by stat¬ 
ute for such hearings, the statute 
being considered merely directory. 
—Mitchell v. Mitchell, 190 So. 758, 
139 Fla. 634. 

24. Ill.—Lane v. Thorn, 103 Ill.App. 
215. 

24 C.J. p 558 note 51, p 618 note 86. 

An heir at law may appeal from 
a decision of the surrogate, inade in 
proceedings for the sale of real es¬ 
tate for debts, adjudging certain 
claims to be valid against decedent 
and his estate.—Owens v. Bloompr, 
14 Hun, N.Y., 296. 

Testamentary beneficiaries could 
have challenged propriety of orders 
of orphans’ court which concerns 
sale of securities.—Goldsborough v. 
De Witt, 189 A. 226, 171 Md. 2 25. 

25. Mich.—In re Rodgers, 160 N.W. 
753, 192 Mich. 156. 

24 C.J. p 618 note 87. 

26. Me.—Allen v. Smith, 15 A. 62 r 
80 Me. 486. 

27. Ark.—Arnett v. McCain, 1 S.W. 
873, 47 Ark. 411. 

24 C.J. p 618 note 89. ^ 
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Rules with respect to necessary or proper parties 
to appeals generally are applicable to appeals from 
orders or decrees directing or refusing to direct the 
sale of decedent’s property . 28 Thus the personal 
representative must be made a party to an appeal 
taken in proceedings for a sale of decedent’s land , 29 
and, where the appeal is taken by creditors, heirs 
who appeared in the court below and contested the 
claims of such creditors must be made parties ; 30 
but a person who is not a necessary or even a prop¬ 
er party to a proceeding to sell realty is not a nec¬ 
essary party to an appeal taken in such a proceed¬ 
ing . 31 

Time for taking appeal; abandonment . Appeals 
must be taken in the proper time ; 32 and leave to 
appeal may be denied because of petitioner’s lach¬ 
es . 33 

An appeal will be considered abandoned where 
it is not docketed within a proper time after it is 
taken . 34 

Effect of appeal. An appeal from a decree au¬ 
thorizing a sale of realty suspends the operation of 


such decree from the time when it is taken, and no 
action can be legally had under such decree during 
the pendency of the appeal ; 35 and it has been held 
that pending such an appeal the personal representa¬ 
tive has no right to an order authorizing him to rent 
the land . 36 However, where an appeal is taken from 
only some of the orders of the court, the jurisdic¬ 
tion of the probate court in proceeding further with 
the estate is not disturbed so long as it does not in¬ 
fringe on the matter appealed . 37 

Reservation and presentation of grounds of re¬ 
view. The general rules as to raising questions 
which it is desired to have reviewed, as to making 
objections and reserving exceptions in the court 
below, and as to presenting matters for review in 
the record on appeal are usually held applicable to 
appeals from the action of the court with reference 
to ordering a sale . 38 

Record . It has been held that the party in whose 
favor the decree is granted should preserve the 
evidence, or the decree must find specific facts that 


28. Legatees who appeared below 
aa adverse parties are proper par¬ 
ties to an appeal by a representative 
from an order refusing leave to sell. 
—Findlay v. Whitmire, 15 Ga. 534. 

29. Ind.—Rooker v. John Hancock 
Mut Life Ins. Co., 184 N.E. 306, 
98 Ind.App. 478. 

24 C.J. p 619 note 93. 

30. N.Y.—Patterson v. Hamilton, 26 
Hun 665. 

31. Or.—In re Smith, 73 P. 336, 75 
P. 133, 43 Or. 595. 

32; Ill.—Retzinger v. Retzinger, 169 
N.E. 176, 337 Ill. 378. 

On appeal from subsequent order 
approving sale, decree directing sale 
is not subject to attack, the time 
therefor having passed.—Retzinger 
v. Retzinger, 169 N.E. 176, 337 Ill. 
378. 

Statute as to insolvency inapplicable 
A statute limiting to a specified 
period the time for taking an appeal 
from an order of probate on any 
issue as to the insolvency of an es¬ 
tate or the allowance of any claim 
against it has been held not to ap¬ 
ply to an application by personal 
representatives for the sale of real 
estate to pay debts, which negatives 
the issue of insolvency.—Curtis v. 
Hunt, 48 So. 598, 158 Ala. 78. 

33; Wis.—In re O’Hara, 106 N.W. 

848, 127 Wis. 258. 

24 C.J. p 619 note 90. 

34. N.C.—Love v. Love, 51 S.E. 
1024, 139 N.C. 363. 

24 C.J. p 619 note 7. 

35. Ill.—Retzinger v. Retzinger, 169 
N.E. 176, 337 Ill. 378. 


Mass.—Ott v. Hogan, 150 N.E. 324, 
254 Mass. 491. 

24 C.J. p 619 note 5. 

Title of purchaser 

(1) If a sale is made pending ap¬ 
peal, the purchaser gets no title.— 
Francis v. ’Daley, 23 N.E. 218, 150 
Mass. 381. 

(2) This is so even though the 
appeal is discharged, where no subse¬ 
quent action is taken in the probate 
court.—Ratner v. Hogan, 146 N.E. 
249, 251 Mass. 163. 

(3) When a sale is made pending 
an appeal, the probate court cannot 
make an order confirming the sale 
and directing title to be made to the 
purchaser.—Lictie v. Chappell, 16 S. 
E. 171, 11 N.C. 347. 

36. Miss.—Herring v. Harris, 45 
Miss. 62. 

24 C.J. p 619 note 6. 

37. Tex.—Felton v. Birchfield, Civ. 
App., 110 S.W.2d 1022, error dis¬ 
missed. 

Applications for orders for priv¬ 
ate sale and for public sale held 
severable, and' appeal from grant of 
one did not affect the other.—Fel¬ 
ton v. Birchfield, supra. 

38. Ill.—In re Fitzgerald’s Estate, 
272 Ill.App. 581. 

Ohio.—Kohn v. Kohn, 36 N.E.2d 
1009, 67 Ohio App. 404. 

24 C.J. p 588 note 96 [d], p 619 note 
1 . 

Waiver of objections 
Cal.—In re Levy, 75 P. 317, 141 Cal. 
639. 

i 24 C.J. p 619 note 1 [a], 
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Assignment held too indefinite to 

present question for review.—Camp¬ 
bell v. O’Neill, 5 N.E.2d 988, 103 Ind. 
App. 184. 

Motion for new trial is ineffective 
to present question for review 
where it was filed too late after de¬ 
cision of court.—Campbell v. O’Neill, 
supra. 

Matters held properly raised on ap¬ 
peal 

The fact that creditors having 
liens on part of the land did not 
object to the sale of the property in 
bulk did not prevent them from urg¬ 
ing on appeal that there was no evi¬ 
dence authorizing such a sale, and 
the failure of lien creditors to ob¬ 
ject in the lower court to an order 
authorizing the sale of real estate to 
pay debts does not prevent them 
from objecting on appeal that the 
record fails to show that notice of 
the application for the order of sale 
.was given as required by law, and 
that there was no evidence showing 
any necessity for the sale.—Texas 
Land & Loan Co. v. Dunovant, 87 S. 
W. 208, 38 Tex.Civ.App. 560. 

Irregularities not going to jurisdic¬ 
tion 

Irregularities in probate proceed¬ 
ings for an administrator’s sale, not 
going to the jurisdiction of the 
court, cannot be reviewed where not 
inquired into within the time limited 
by law, or within such time as the 
rights of those who complain should 
be asserted under equitable prin¬ 
ciples.—Entiat Delta Orchards Co. v. 
Unknown Heirs of Saska, 168 P. 
1130, 99 Wash. 84. 
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are proved on the hearing ; 39 under other authority 
although the record does not contain the evidence, 
the statement in the commissioner's report that 
proof was taken will be accepted as true, nothing 
appearing to the contrary . 49 It has also been held 
that where an appeal is taken on matters of fact, 
and no part of the evidence is reported, the decree 
must be affirmed unless the court was without ju¬ 
risdiction to enter the decree . 41 

Presumptions . The usual presumption that an 
order or decree is correct until the contrary is made 
affirmatively to appear will be indulged by the ap¬ 
pellate court in favor of an order made in proceed¬ 
ings to sell property of a decedent . 42 

Scope of review . The court will review only 
those matters properly within the scope of the ap¬ 
pellate proceeding , 43 and will not review the ex¬ 


ercise of discretion by the lower court unless an 
abuse thereof appears . 44 Where an appeal is tak¬ 
en on questions of fact, the court will pass on the 
weight and sufficiency of the evidence . 45 

Disposition of cause . While it has been held that 
an appeal in a proceeding for the sale of realty to 
pay debts is to be tried, heard, and decided in the 
appellate court in the same manner as though that 
court had original jurisdiction , 46 according to other 
authority an appellate court has no greater power 
in the matter of a sale than the court in which the 
proceedings were instituted . 47 Rules applicable to 
the disposition of causes on appeal generally apply 
to appeals from orders or decrees directing or re¬ 
fusing to direct the sale of decedent's property . 48 
In the application of these general rules, the ap¬ 
pellate court may dismiss the appeal , 49 or the appel- 


39. Ill.—Ankrom v. Doss, 270 Ill 
App. 464—Larsh v. McClelland, 194 
Ill.App. 38. 

40. Ky.—Row v. Back, 115 S.W. 806. 

41. Mass.—Murray v. Cangiano, 117 
N.E. 828, 228 Mass. 435—Codwise 
v. Livermore, 80 N.E. 609, 194 
Mass. 445—Mason v. Lewis, 115 
Mass. 334. 

42. Ind.—Pattison v. Hogston, 157 
N.E. 450, 90 Ind.App. 59, rehearing 
denied 158 N.E. 516, 90 Ind.App. 
59. 

Miss.—Townsend v. Beavers, 188 So. 
1, suggestion of error overruled 
189 So. 90. 

24 C.J. p 619 note 8. 

Error Tby lower court cannot be as¬ 
sumed.—In re Banfield’s Estate, 299 
P. 323, 137 Or. 256, rehearing denied 
3 P.2d 116, 137 Or. 256. 

Overcoming presumption 

Presumption of regularity can 
only be overcome by proof.—In re 
Schultz’s Estate, 185 N.W. 24, 192 
Iowa 436. 

Findings 

(1) Findings are presumed correct 
where the record shows nothing to 
the contrary.—Harkness v. Utah 
Power & Light Co., 291 P. 1051, 49 
Idaho 756. 

(2) Lower court’s findings will toe 
presumed to toe on the evidence con¬ 
sidered by it.—In re Brown’s Estate, 
117 S.E. 291, 185 N.C. 398. 

43. Kan.—Meech v. Grigsby, 113 P. 
2d 1091, 153 Kan. 784. 

Mo.—Bloyd v. Hartman, App., 223 
SW. 676. 

Allowance of claims 

(1) Where an order for the sale 
cf land recites that certain claims 
against the estate have been allowed 
and approved, an appellate court 
will not go back of such order to 
determine whether any claims had 
been authenticated, allowed, and ap- 
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proved.—McKee v. Simpson, C.C. 
Tex., 36 F. 248. 

(2) On error to approval by cir¬ 
cuit court of order of probate for 
sale of real estate to pay debts of 
decedent’s estate, attack on allow¬ 
ance of some of the claims cannot 
be considered.—Bloyd v. Hartman, 
Mo.App., 223 S.W. 676. 

Credits to administrator; claims to 
be paid 

The appellate court has no juris¬ 
diction to determine what credits 
should be allowed or disallowed to 
the administrator and what unse¬ 
cured claims should be paid by him. 
—Tidd v. Bloch, 26 Ohio Cir.Ct. 113. 
Waiver of error as to title 

On appeal from a decree ordering 
sale of decedent’s property, appel¬ 
lant waives any errors in the lower 
court’s decrees as to the title of the 
heirs.—In re Ahlrich’s Estate, 235 
Ill.App. 63. 

Rights of representative’s surety 
The court has jurisdiction to de¬ 
termine the rights of a surety com¬ 
pany which executed the bond for 
the residuary legatee on her ap¬ 
pointment as executrix.—Tidd v. 
Bloch, 26 Ohio Cir.Ct. 113. 

44^ Or.—In re Marks, 160 P. 540, 81 
Or. 632. 

24 C.J. p 620 note 10. 

Abuse held not shown 
Idaho.—Harkness v. Hartwick, 292 
P. 592, 49 Idaho 794. 

Extent of sale 

The decision on a question wheth¬ 
er it would be for the advantage, 
benefit, and best interests of a dece¬ 
dent’s estate to order a sale of 
several parcels of real estate, or 
only of one, is, so far as it depends 
on inferences to be drawn from the 
situation of the property or of the 
parties interested, not open to re- 
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view.—In re Steward, 81 P. 728, 1 
Cal.App. 57. 

45. Okl.—Hamilton v. Browder, 54 
P.2d 1025, 176 Okl. 229. 

Evidence held insufficient to sus¬ 
tain judgment of sale.—Hamilton v. 
Browder, 54 P.2d 1025, 176 Okl. 229. 

Findings of court in proceeding to 
sell decedent’s property have force 
and effect of jury’s verdict and can¬ 
not be reversed unless not sustained 
by substantial evidence, or that con¬ 
clusions of law are erroneous.—In re 
McClain’s Estate, 262 N.W. 666, 220 
Iowa 638. 

46. Kan.—Meech v. Grigsby, 113 P. 
2d 1091, 153 Kan. 784. 

Ohio.—Paden v. Pearce, 22 N.E.2d 
301, 61 Ohio App. 42. 

47. Tex.—Brown v. Fleming, Com. 
App., 212 S.W. 483. 

48. Ill.—Rayborn v. Grand Lodge 
of State of Illinois of Independent 
Order of Odd Fellows, 234 Ill.App. 
183. 

The fact that a sale has been ac¬ 
tually made under the decree ap¬ 
pealed from will not affect the deci¬ 
sion of the appellate court.—Gross v. 
Howard, 52 Me. 192—Nowell v. No¬ 
well, 8 Me. 220. 

Costs on appeal 

In action against executor, both 
individually and in his representa¬ 
tive capacity for sale of real estate, 
executor, who ordered an unneces¬ 
sary additional transcript after the 
counsel representing the different 
parties agreed as to what part of 
the record would be copied for the 
appeal, will be taxed with cost 
thereof in his individual capacity.— 
Oster’s Ex’r v. Ohlman, 219 S.W. 
187, 187 Ky. 341. 

49. Jurisdiction is revested in low¬ 
er court on dismissal without preju¬ 
dice, which is a final disposition.— 



§ 585 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


late court, under the decisions, may affirm , 50 re¬ 
verse , 51 or modify 52 the order or decree, remand 
the cause for further proceedings , 53 or itself enter 
proper judgment . 54 It has been stated that the 
appellate court, despite irregularities in the pro¬ 
ceeding, should not view it critically to find an ex¬ 
cuse to set aside the probate court's orders, judg¬ 
ments, and decrees ; 55 and the action of the court 
below will not be disturbed because of error which 
was not prejudicial . 56 

§ 585. Enjoining Sale 

An administration sale may be enjoined, by one hav¬ 
ing an interest in the estate, where proper grounds are 
shown, but not where an adequate remedy at law exists. 

An injunction against an administration sale will 
be granted where, but only where, the proper 


grounds appear . 57 It is usually considered that per¬ 
sons who have an adequate remedy at law, as by 
a contest of the application for sale, are not entitled 
to an injunction ; 58 but there is also authority for 
the view that equity may afford relief- by setting 
aside a fraudulent judgment of sale and restrain¬ 
ing proceedings attempted thereunder, although 
complainants might urge their objections in op¬ 
position to approval of the report of sale . 59 One 
who was not notified of the proceedings may en¬ 
join a sale which would be detrimental to his in¬ 
terests ; 60 but a person who has no interest in an 
estate cannot enjoin a sale thereof . 61 It has been 
held that an injunction will not be granted in favor 
of one who alleges that he is in possession of the 
land as owner and that decedent had no title there¬ 
to , 62 but the preponderance of authority supports 


Ott v. Hogan, 150 N.E. 324, 254 

Mass. 491. 

Grounds for dismissal 
Where, on appeal from denial of 
an application for an order direct¬ 
ing an administrator to sell realty, 
no summons in error is served on 
the administrator or appearance or 
waiver entered, and the case-made is 
not served on him, and time for cor¬ 
recting it has expired, the appeal 
will be dismissed.—In re McCann, 
151 P. 887, 51 Okl. 187. 

50. Where there was no opposing 
evidence, and there was an affirma¬ 
tive showing that it was impractic¬ 
able to sell the real estate other¬ 
wise than in a body, an order direct¬ 
ing a sale of the whole of the real 
estate, instead of a part only, should 
not be disturbed.—Mullinnix v. 
Brown, 131 N.W. 671, 151 Iowa 468. 

51. Miss.—Eastman Gardiner Lum¬ 
ber Co. v. Carr, 166 So. 401, 175 
Miss. 36. 

N.C.—In re Brown’s Estate, 117 S. 

E. 291, 185 N.C. 398. 

Absence of finding on real issue 
Where a decree authorizing a sale 
of land found merely that decedent 
owned the land and made no findings 
as to his wife’s interest, which was 
the real issue, and the evidence was 
not set out in the record, the decree 
could not be sustained.—Akin v. 
Akin, 109 N.E. 268, 268 Ill. 324. 

Effect of reversal is to defeat 
rights of purchaser.—O’Bryant v. 
Montgomery, Tex.Civ.App., 236 S.W. 
1116, dismissed for want of jurisdic¬ 
tion. 

52. N.C.—In re Brown’s Estate, 117 
S.E. 291, 185 N.C. 398. 

5a Ill.—Akin v. Akin, 109 N.E 268, 
268 Ill. 324. 

Kan.—Meech v. Grigsby, 113 P.2d 
1091, 153 Kan. 784. 

Md.—Rullman v. Winterling, 60 A. 
468, 101 Md. 35. 


Miss.—Eastman Gardiner Lumber 

Co. v. Carr, 166 So. 401, 175 Misc. 
36. 

Denial of leave to file amended 
petition in lower court after revers¬ 
al of decree for sale and remand to 
lower court held error.—Pierson v. 
Pishback, 26 N.E.2d 999, 305 Ill.App. 
165. 

54. Where the probate court denies 
a representative leave to sell, and, 
on appeal, the circuit court reverses 
this order and grants leave, it 
should enter the proper judgment 
itself instead of directing the pro¬ 
bate court to enter it.—Daly’s Ap¬ 
peal, 11 N.W. 262, 47 Mich. 443. 

55. Tex.—Felton v. Birchfield, Civ. 
App., 110 S.W.2d 1022, error dis¬ 
missed. 

Mere irregularities in proceedings 

leading up to a decree for sale are 
not sufficient to avoid the decree on 
the ground of want of jurisdiction. 
—Gartman v. Lightner, 49 So. 412, 
160 Ala. 202. 

56. Ky.—Huffman v. Bowles, 300 
S.W. 881, 222 Ky. 339. 

Minn.—In re Mahoney’s Estate, 263 
N.W. 465, 195 Minn. 431. 
Immaterial finding by court 
Mont.—In re Tuohy, 83 P. 486, 33 
Mont. 230. 

57. Ga.—Wilcox v. Thomas, 12 S.E. 
2d 343, 191 Ga. 319. 

N.C.—Wadford v. Davis, 135 S.E. 
353, 192 N.C. 484. 

Pa.—In re Lichtenwalner’s Estate, 
33 Pa.Dist. & Co. 307, 18 Leh.L.J. 
64. 

24 C.J. p 620 note 23. 

Collateral attack on order or decree 
of sale see supra § 579. 

Staying execution of order of sale 
see supra § 580. 

Sale will he enjoined 

(1) Where the order of sale is 
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void for want of jurisdiction.— 
Boone v. Boone, 92 So. 861, 152 La. 
208. 

(2) Other grounds see 24 C.J. p 
620 note 23 [a]. 

Sale will not be enjoined 

(1) Because of delay in making 
the sale, where the delay does not 
constitute laches.—Bank of Ham¬ 
burg v. Tri-State Savings & Loan 
Ass’n, C.C.A.Ark., 69 F.2d 436. 

(2) Because the notary who took 
an inventory of the succession fail¬ 
ed to cite the tutor of minor heirs. 
—Ducote v. Bordelon, 24 La.Ann. 
145. 

Burden of proving invalidity of 
order of sale is on person seeking to 
enjoin sale.—Pattison v. Hogston, 
158 N.E. 516, 90 Ind.App. 59, deny¬ 
ing rehearing 157 N.E. 450, 90 Ind. 
App. 59. 

58. Ga.—Hall v. Findley, 4 S.E.2d 
211, 188 Ga. 487. 

Okl.—Stoner v. Hyde, 198 P. 328, 82 
Okl. 5. 

24 C.J. p 621 note 29. 

59. Mo.—Penn v. Penn, 39 Mo.App. 
282. 

60. Mo.—Swan v. Thompson, 36 Mo. 
App. 155. 

61. La.—Field v. Mathison, 3 Rob. 
38. 

Sale for benefit of perferred credi¬ 
tors 

A mortgage creditor has no right 
to enjoin the sale of his debtor's 
property for want of notice of the 
application for the order, when the 
sale was ordered to pay creditors 
having a preference over him.— 
Wells v. Wells, 25 La.Ann. 194. 

62. La.—Seymour v. Bourgeat, 12 
La. 123, following Rapides Lum¬ 
ber Co. v. Hartiens, 35 So. 910, 111 
La. 793. 

24 C.J. p 621 note 27. 
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the view that one claiming title adverse to decedent 
may seek relief by injunction against the sale. 64 

§ 586. Failure to Procure Sale 

An administrator's failure to sell decedent's property 
may subject him to personal liability. 

The failure of an administrator to perform his 
duty to sell property to pay debts may subject him 


to a suit by a creditor to secure a judgment against 
him as administrator, attended with the consequence 
of personal liability therefor if execution on the 
judgment is returned "no property,” 64 Similarly, 
in a proper case an administrator may be liable 
personally to a pecuniary legatee for failure to sell 
land to satisfy the legacy; 65 but the legatee, in such 
case, cannot claim any title to the land. 66 


C. SALE 


§ 587. Authority and Powers in Making Sale 
Generally 

A sale under order of court is. by the court as vendor. 

The court granting an application for an order 
of sale of property of a decedent is the vendor and 
it has power to direct the personal representative 
in the conduct of the sale. 67 

§ 588. Persons Authorized to Sell 

A sale under order of court is ordinarily made by the 
personal representative, but, where he is either incom¬ 
petent or unwilling to act, the court may authorize a sale 
by another person. In the case of coexecutors both must 
act but a sale by one of several administrators under 
express authority is valid. 

In many jurisdictions if there is a personal rep¬ 
resentative, such representative is the proper person 


to make a sale under order of court, but the court 
can appoint a stranger to make the sale, provided 
the personal representative is unwilling or incom¬ 
petent to make it. 68 A sale made by a stranger im¬ 
properly appointed is void, 69 and the personal rep¬ 
resentative does not ratify the sale where, under 
the rule stated in Agency § 42a, he was without 
full knowledge, at the time of the alleged ratifica¬ 
tion, of all the material facts and circumstances re¬ 
lating to the unauthorized act. 70 

In making a sale under order of court, an execu¬ 
tor or administrator acts in his representative, and 
not in his individual, capacity. 71 An administra¬ 
tor or other person appointed to sell can sell only 
as he is authorized, 72 being an officer or agent of 
the court in making the sale, 73 and, if he has ex- 


63. Ga.—Pickron v. Pickron, 95 S. 
E. 238, 147 Ga. 657. 

24 C.J. p 621 note 28. 

64. Ala.—Moebes v. Kay, 2 So. 2d 
754, 241 Ala. 294. 

65. Cal.—Wood v. Lons, 186 P. 415, 
44 Cal.App. 185. 

66. Cal.—Wood v. Lons, supra. 

67. Ala.—Kennedy v. Parks, 116 So. 
161, 217 Ala. 323. 

24 C.J. p 621 note 41 [a]. 

Title of representative 

(1 ) An administrator sellins realty 
under a license has power but no ti¬ 
tle.—Denault v. Cadorette, 9 N.E.2d 
383, 298 Mass. 67. 

(2) Title of representative to real¬ 
ty of decedent generally see supra 
§ 252. 

66. Ind.—Whisnand v. Small, 65 Ind. 

120 . 

N.M.—Walls v. Erupcion Minins Co., 
6 P.2d 1021, 36 N.M. 15. 

24 C.J. p 621 notes 32, 33. 

Authority of foreisn and ancillary 
representatives to sell under order 
of court see infra § 1002. 

Who may exercise testamentary pow¬ 
er to sell realty see supra §§ 279, 
280 . 

Attorney of personal representative 
cannot be authorized by the court 
to exercise the representative's dis¬ 
cretionary power to determine the ad¬ 


visability of a sale, and an order giv¬ 
ing him such authority is null and 
void.—Walls v. Erupcion Mining Co., 
6 P.2d 1021, 36 N.M. 15. 

Receiver 

A receiver may be appointed to 
take charge of, put in marketable 
condition, and sell, timber belonging 
to the estate lying on the lands of 
a stranger, subject to his purchase 
money lien, at the instance of credi¬ 
tors, when the personal representa¬ 
tive has refused so to do.—Buskirk 
v. Peck, 50 S.E. 432, 57 W.Va. 360. 

Improper appointment of personal 
representative renders his sale under 
order of court void.—Pryor v. Down¬ 
ey, 50 Cal. 388, 19 Am.R. 656—24 C. 
J. p 668 note 30. 

Representative not qualifying 

A sale under order of court is void 
where it is made by one who has 
not qualified, although he has been 
appointed.—Casanave v. Spear, 23 La. 
Ann. 519—24 C.J. p 668 note 33. 

Where the court appointed an in¬ 
fant as executrix, the sale is void.— 
Knox v. Nobel, 28 N.Y.S. 355, 77 Hun 
230—Continental Trust Co. v. Nobel, 
30 N.Y.S. 994, 10 Misc. 325. 

Termination of authority of per¬ 
sonal representative renders invalid 
any subsequent sale under order of 
court.—Humph v. Truelove, 66 Ga. 
480—24 C.J.*p 669 note 36. 
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Setting aside of will after execu«- 
tors have made a sale under order of 
court does not affect the executors' 
power of sale under a statute vali¬ 
dating acts done by executors prior 
to revocation of letters of adminis¬ 
tration.—Knapp v. Knapp, 131 A. 
327, 149 Md. 217. 

69. Mass.—Crouch v. Eveleth, 12 
Mass. 503. 

24 C.J. p 621 note 34. 

70. N.M.—Walls v. Erupcion Mining 
Co., 6 P.2d 1021, 36 N.M. 15. 

Tull knowledge not shown 

The mere fact that after a sale by 
the administrator's attorney under 
authority of the court the adminis¬ 
trator was informed that a sale had 
been made, without being informed 
of the particulars as to the price 
and without receiving the proceeds, 
does not indicate that he ratified 
the sale.—Walls v. Erupcion Mining 
Co., supra. 

71. Ind.—Beeson v. Pierce, 98 N.E. 
380, 51 Ind.App. 201. 

72. Tex.—Jones v. Gilliam, Civ.App., 
199 S.W. 694. 

24 C.J. p 621 note 40. 

Sale in excess of order as void see 
supra § 553. 

73. Ala.—Pryor v. Davis, 19 So. 440, 
109 Ala. 117. 

24 C.J. p 621 note 41. 
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ceeded the scope of his authority in making the 
sale, the fact that he acted in good faith and on the 
advice of counsel is immaterial. 74 

The acts of an administrator under a valid or¬ 
der of sale are not rendered void by reason of the 
subsequent probate of decedent’s will. 75 

Administrator de bonis non . A sale by an ad¬ 
ministrator de bonis non who has obtained an or¬ 
der of court authorizing the sale is valid 76 and 
he may execute an order granted to his predeces¬ 
sor to sell land. 77 

Coexecutors or coadmimstrators. If two or more 
executors have qualified, they should execute the 
duties of their office relative to the sale in their 
joint capacity, and, if one alone acts in the sale of 
the land in question, the sale is invalid; 78 but, 
where the order directs the sale to be made by one 
of several administrators, a sale made according to 
the order is valid. 79 

Temporary or special administrator. It has been 
held that the probate court cannot authorize a spe¬ 
cial or temporary administrator to sell land; 80 but 
in some jurisdictions such authority may be given 
to a temporary or special administrator, 81 although 


it is held that an order granting such authority to a 
temporary administrator does not authorize a sale 
by him after he has been appointed permanent ad¬ 
ministrator. 82 

Commissioners. Under some statutes the sale 
is made by commissioners appointed by the court; 83 
but in some jurisdictions the appointment of a com¬ 
missioner to make the sale is not authorized. 84 

Sheriff. Where the personal representative is 
charged by law with the duty of selling the real es¬ 
tate, this power ordinarily cannot be conferred on 
the sheriff. 85 However, under some statutes the 
sheriff may make the sale. 86 

Delegation of power . It has been held that, as 
the order of court which directs the sale of lands 
usually prescribes particularly how the sale should 
be conducted, there is no special personal confidence 
reposed in the judgment and discretion of the per¬ 
sonal representative, and, therefore, particularly un¬ 
der applicable statutes, he may have the sale con¬ 
ducted by his agent, 87 but other authorities main¬ 
tain that the authority given to sell lands is a per¬ 
sonal trust which cannot be delegated to another 
and that, although the administrator may employ 


74. Ala.—Pryor v. Davis, supra. 

75. Ohio.—Gasienica v. Dec, 166 N. 
E. 692, 31 Ohio App. 503. 

23 C.J. p 1032 note 67 [b]. 

Necessity of probate af will see the 

C.J.S. title Wills § 310, also 68 C. 
J. p 876 note 32-p 877 note 44. 
Reason for-rule 

Until a will is probated it has no 
effect.—Bradford v. First Nat. Bank, 
164 N.E. 494, 90 Ind.App. 342. 

76. Tex.—Willis v. Ferguson, 59 
Tex. 172—Waterman Lumber & 
Supply Co. v. Robbins, Com.App., 
206 S.W. 825. 

Administrator de bonis non see in¬ 
fra §§ 1016-1030. 

With will annexed 

The court may authorize a sale 
by an administrator de bonis non 
with will annexed, and such sale 
will be valid unless at the time of 
the sale the property is held adverse¬ 
ly to the administrator.—Harris v. 
Cole, 40 S.E. 271, 114 Ga. 295. 

77. Ga.—Gress Lumber Co. v. Leit- 
ner, 18 S.E. 62, 91 Ga. 810. 

24 C.J. p 622 note 45. 

78. Cal.—Gregory v. McPherson, 13 
Cal. 562. 

Pa.—See In re Moore’s Estate, 57 
Montg.Co. 380. 

24 C.J. p 621 note 36. 

Coexecutors and coadministrators 
see infra §§ 1041-1047. 

79. Pa.—Bickle v. Young, 3 Serg. & 
R. 234. 


80. Iowa.—Long v. Burnett, 13 Iowa 
28, 81 Am.D. 420. 

24 C.J. p 1182 note 22. 

Temporary or special administrators 
see infra §§ 1035-1040. 

81. Tex.—Cruse v. O’Gwin, 106 S. 
W. 757, 4S Tex.Civ.App. 48. 

24 C.J. p 1182 note 24. 

82. Tex.—Cruse v. O’Gwin, supra. 

83. Va.—Parksley Nat. Bank v. 
Chandler’s Adm’rs, 196 S.E. 676, 
170 Va. 394. 

W.Va.—Brown v. McGraw, 128 S.E. 

124, 98 W.Va. 607. 

24 C.J. p 621 note 38. 

When representative fails to give 
bond, etc. 

The appointment of a special com¬ 
missioner to sell - real property of 
decedent in the course of adminis¬ 
tration is authorized only when the 
personal representative has failed to 
give bond and security and the es¬ 
tate is insolvent, as specified by 
Acts 1872 c 19 p 27.—Alcorn v. 
State, 57 Miss. 273. 

Discretion of court 

The appointment of commissioners 
to sell the real property belonging to 
an estate is largely in the trial 
court’s discretion, but major inter¬ 
ests representing creditors of the es¬ 
tate and the estate itself, without un¬ 
due multiplication, should be repre¬ 
sented.—Parksley Nat. Bank v. 
Chandler’s Adm'rs, 196 S.E. 676, 170 
Va. 394. 


Disqualification of regular commis¬ 
sioner 

Where the regular master commis¬ 
sioner is a party to the suit, it is 
improper to authorize him to make 
the sale, but power should be given 
a special master commissioner as re¬ 
quired by statute.—Nolan’s Ex’rs v. 
Nolan, 295 S.W. 893, 220 Ky. 613. 

84. Ind.—State v. Younts, 89 Ind. 
313. 

Tex.—Rose v. Newman, 26 Tex. 131, 
80 Am.D. 646. 

85. Mo.—Jarvis v. Russick, 12 Mo. 
63. 

Tex.—Heath v. Garrett, 46 Tex. 23. 

86. La.—Dobard v. Bay hi, 36 La. 
Ann. 134. 

24 C.J. p 622 note 55. 

Statute authorizing sale by auc¬ 
tioneer does not prevent the court 
from directing a sale by court offi¬ 
cers, such as the sheriff.—Nora’s Suc¬ 
cession, 2 La.Ann. 229. 

Statute authorizing administrator 
to sell is intended to save costs and 
not to bar a sale by the sheriff when 
ordered to sell.—Rizzotto v. Grima, 
113 So. 658, 164 La. 1. 

87. Ga.—Scales v. Chambers, 39 S. 
E. 396, 113 Ga. 920. 

24 C.J. p 622 note 49. 

Crier cannot complete sale over pro¬ 
test of administrator 
Ga.—Seales v. Chambers, 39 S.E. 396, 
113 Ga. 920* 
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another to perform the ministerial acts in making 
the sale , 88 he must himself be present and superin¬ 
tend and control it . 89 

§ 589. Oath 

In the case of a sale of real estate under order of 
court a statutory oath is frequently required of the per¬ 
sonal representative. 

A personal representative who is authorized to 
sell real estate of his decedent is frequently re¬ 
quired to take an oath prescribed by statute , 90 and 
it has been held that, if he neglects to take such 
oath prior to the sale, the sale is invalid . 91 

§ 590. Special Bond for Sale 

a. Necessity 

b. Time 

c. Amount 

d. Obligee 


e. Form and requisites 

f. Approval 

g. Effect of failure to give bond 

a. Necessity 

When required by statute a personal representative 
who sells under order of court must give a special bond 
for the faithful application of the proceeds. 

When required by statute a personal representa¬ 
tive who makes a sale under order of court must 
give a special bond for the faithful application of 
the proceeds , 92 particularly in the case of a sale 
of real property . 93 Under some statutes, however, 
no special bond is required, where the representative 
is authorized to sell no more land than is needed for 
the payment of debts , 94 while a bond must be re¬ 
quired where more land than is necessary for the 
payment of debts is to be sold . 95 There are also 
statutes which leave the whole matter of requiring a 
bond to the discretion of the court . 96 It has been 


88. N.M.—Walls v. Erupcion Mining 
Co., 6 P.2d 1021, 36 N.M. 15. 

24 C.J. p 622 note 51. 

89. La.—Landry v. Laplos, 37 So. 
606, 113 La. 697. 

24 C.J. p 622 note 52. 

90. Mich.—Griffin v. Johnson, 37 
Mich. 87. 

24 C J. p 622 note 56. 

Mortgage under order of court 

(1) In the case of a mortgage un¬ 
der order of court, the representa¬ 
tive is not required to take a spe¬ 
cial oath before acting.—Griffin v. 
Johnson, supra. 

(2) Mortgage by personal repre¬ 
sentative of realty of decedent see 
supra § 298. 

91. Me.—Campbell v. Knights, 26 
Me. 224, 45 Am.D. 107. 

92- Conn.—State v. Donahue, 73 A. 
763, 82 Conn. 308, 135 Am.S.R. 

273—State v. Thresher, 58 A. 460, 
77 Conn. 70. 

Pa.—In re Keefe’s Estate, 89 Pittsb. 

Leg.J. 429. 

24 C.J. p 622 note 59, 

Administration bond generally see su¬ 
pra § 67. 

Statute Inapplicable 

(1) A statute, requiring execution 
of a bond on sale of land of wife, in¬ 
fant, or insane person, has no appli¬ 
cation in an action for settlement of 
estate of a deceased person and sale 
of lands for the purpose of paying 
his debts.—Connell v. Harper, 259 
S.W. 1017, 202 Ky. 406. 

(2) Statute requiring bond does 
not apply to proceeding to sell land 
for division of proceeds among joint 
owners.—Grausz v. Conley, 69 S.W. 
2d 695, 253 Ky. 340. 

(3) The bishop of a Roman Catho¬ 
lic diocese was not required by the 


orphans' court to file a bond as se¬ 
curity in the sale of real estate un¬ 
der the act of June 7, 1917, P.L. p 
388, Revised Price Act, 20 P.S. § 1561 
et seq, where the property was de¬ 
vised to a designated congregation 
in fee simple without limit as to 
the use of the devise, and there was 
no person, corporate or otherwise, 
who had any controlling interest in 
the proceeds of the sale except pe¬ 
titioner.—In re Keefe’s Estate, 89 
Pittsb.Leg.J., Pa., 429. 

93. Mont.—Swanberg v. National 

Surety Co., 283 P. 761, 86 Mont. 

340. 

Pa.—In re Rooney’s Estate, 38 Pa. 

List. & Co. 524. 

Reason for rule is not that a dis¬ 
tinction is to be made between sales 
of real and personal property, but 
that in the case of a sale of real 
property the proceeds realized gen¬ 
erally increase the amount of money 
held by the representative beyond 
that covered by his general bond.—• 
Swanberg v. National Surety Co., 283 
P. 761, 86 Mont. 340. 

General administration bond as suffi¬ 
cient 

Security entered by an escheator 
for the faithful performance of his 
duties as such does not, even though 
he is also administrator of the es¬ 
cheated estate, satisfy the statutory 
requirement that the administrator 
give bond to account for the faith¬ 
ful application of the purchase mon¬ 
ey of escheated real estate accord¬ 
ing to the decree of the court; an¬ 
other bond must be entered for this 
purpose.—In re Rooney’s Estate, 38 
Pa.Dist. & Co. 524. 

Sale pursuant to contract of decedent 

Where a sale under order of court 
of real • property is made pursuant 
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to a contract of decedent, the pro¬ 
ceeds are personalty under the doc¬ 
trine of equitable conversion, see 
Conversion § 9 a, so that a special 
bond required by statute in the case 
of sales of real property is not nec¬ 
essary.—Bowne v. Ide, 147 A. 4, 109 
Conn. 307, 66 A.L.R. 1036. 

Trust company formerly was ex¬ 
pressly exempted from giving the 
statutory special bond in selling real¬ 
ty as administrator.—Pattison v. 
Uogston, 158 N.E. 516, 90 Ind.App. 
59, denying rehearing 157 N.E. 450, 
90 Ind.App. 59. 

94. Mich.—Drake v. Kinsell, 38 Mich. 
232. 

24 C.J. p 623 note 60. 

95. Neb.—Pohlenz v. Panko, 182 N. 
W. 972, 106 Neb. 156. 

24 C.J. p 623 note 61. 
protection of infant’s share in sur¬ 
plus 

In action under Civ.Code § 489 
subs 1, for sale of infants* property 
brought by creditor of infants* an¬ 
cestor, judgment was not void against 
infants represented by guardian ad 
litem for failure to execute bond for 
infants* interest in surplus proceeds 
under § 493, bond not being required, 
but share of infant in surplus re¬ 
maining lien on land until infant 
becomes of age, or guardian executes 
bond, in which case lien is discharg¬ 
ed.—Grooms v. Grooms, 7 S.W.2d 863, 
225 Ky. 228—24 C.J. p 623 note 61 
Ca] (2), 

96- Ind.—Salyer v. State, 5 Ind. 202. 
Kan.—Higgins v. Reed, 29 P. 389, 
48 Kan. 272. 

In California, 

Code Civ.Proc. § 1389, providing 
that the court may direct the giving 
of an additional bond whenever the 
sale of any real estate belonging to 
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held that in the case of a sale of personalty under 
order of court a special bond is not required. 97 

After a great lapse of time it will be presumed, 
for the purpose of supporting the sale, that the 
bond was given as required. 98 However, proof may 
be made that no bond was given as required, by 
showing that the record contains nothing relating 
to the bond, and by testimony of the personal rep¬ 
resentative. 99 

Mortgage under order of court. Where the per¬ 
sonal representative is authorized by the court to 
mortgage property of decedent, a special bond is 
sometimes required. 1 

b. Time 

The special bond required for the sale of property 
under order of court may be valid although given after 
the sale is made, but properly should precede the order. 

A bond given after the order of sale has been 
made, but before it has issued and before the sale 
has taken place, is valid, 2 and a sale is not void if 
a bond is given before the confirmation of the sale. 3 
Where a sale was made without an order and a 
bond is given under a subsequent order taking cog¬ 
nizance of the sale, the bond is valid. 4 A special 
act, authorizing the court to empower an adminis¬ 
trator to sell land of decedent after first requiring 
a special bond but providing that if no such bond is 
given within a specified period after passage of the 
statute the court could appoint another person to 
conduct the sale, is substantially complied with 
where the bond is given after the specified time but 
before the order of sale is made. 5 

Where the personal representative mortgages 
property under order of court, see supra §§ 298, 
303, the statutory bond should be executed prior to 
the acknowledgment of the mortgage. 6 

c. Amount 

The special bond required for the sale of property 


under order of court must be in the penalty prescribed by 
statute. 

The amount of the penalty of the bond required 
for the sale of property under order of court is 
usually prescribed by statute, being determined with 
relation to the value of the property or the amount 
which will probably be realized on the sale. 7 Aft¬ 
er appraisal of the property and before its sale the 
court may approve a bond in a less penalty than 
was required in the order of sale. 8 

d. Obligee 

The special bond required for the sale of property 
under order of court should run to the obligee designated 
by statute. 

The special bond required for the sale of prop¬ 
erty under order of court should run to the obligee 
designated by the statute, 9 and not to the heirs of 
decedent. 10 A bond payable to the county judge 
who granted the license to sell is valid, although 
the land sold is situated in another county. 11 

e. Form and Requisites 

The special bond required for the sale of property un¬ 
der order of court must be in the form prescribed by 
statute, but immaterial defects are not fatal. 

Conditions prescribed by the statute must be in¬ 
serted in the special bond required for the sale 
of property under order of court. 12 A variance 
between the order of sale and the bond as to the 
amount to be produced by the sale will not invali¬ 
date the sale, 13 nor will this effect follow from the 
fact that the bond recites the first decree of sale, 
which has been set aside, instead of a later decree 
under which the sale was made. 14 The sale is not 
invalid even though the bond recites that it is given 
in connection with an order of sale of the same 
date, whereas the order was subsequently made, 15 
or the bond contains unfilled blanks. 16 


the estate "is ordered,” unless the 
bond already given is sufficient, is 
not made inapplicable by the amend¬ 
ment of 1919 eliminating the necessi¬ 
ty for a preliminary order for sale, 
since the sale is "ordered" when it 
is confirmed and the deed is directed 
to be made.—In re Benvenuto’s Es¬ 
tate, 191 P. 678, 183 Cal. 382. 

97. Mont.—Swanberg v. National 
Surety Co., 283 P. 761, 86 Mont. 
340. 

98. Miss.—Stevenson v. McReary, 20 
Miss. 9, 51 Am.D. 102. 

Tex.—Saul v. Frame, 22 S.W. 984, 
3 Tex.Civ.App. 596. 

99. Minn.—Babcock v. Cobb, 11 
Minn. 347. 

1. Mich.—Griffin v. Johnson, 37 
Mich. 87. 


N.T.—Fox v. Lipe f 24 Wend. 164. 
Mortgage by representative of de¬ 
cedent’s realty see supra § 298. 

2. Me.—Miller v. Messervey, 77 A. 
697, 107 Me. 158. 

Pa.—Grenawalt’s Appeal, 37 Pa. 95. 

3. Pa.—Thorn’s Appeal, 35 Pa. 47. 

4. Ind.—Fleece v. Jones, 71 Ind. 340. 

5. Va.—Corbell v. Zeluff, 12 Gratt. 
226. 53 Va. 226. 

6. Mich.—Griffin v. Johnson, 37 

Mich. 87. 

7. Minn.—In re Winona Bridge R. 
Co., 52 N.W. 1079, 51 Minn. 97. 

24 C.J. p 623 note 66. 

8. Minn.—In re Winona Bridge R. 
Co., supra. 

9. Governor and successors in office 
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Fla,—Bushnell v. Krum, 13 So. 591, 
32 Fla. 62. 

10. Fla,—Bushnell v. Krum, supra. 
Pa.—Robinson's Appeal, 62 Pa. 213. 

11. Wis.—Sitzman v. Pacquette, 13 
Wis. 291. 

12. Miss.—Williamson v. William¬ 
son, 11 Miss. 715, 41 Am.D. 636. 

13. Me.—Purrington v. Dunning, 11 
Me. 174. 

14. Cal.—Burris v. Kennedy, 41 P. 
458, 108 Cal. 331. 

15. Conn.—State v. TJ. S. Fidelity & 
Guaranty Co., 135 A. 44, 105 Conn. 
230. 

16. Neb.—Pohlenz v. Panko, 182 N. 
W. 972, 106 Neb. 156. 
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Seal. The absence of a seal opposite the sig¬ 
natures of the obligors in the bond will not invali¬ 
date the sale. 17 

f. Approval 

When directed by statute the court must approve the 
special bond required for the sale of property under its 
order. 

When directed by statute the court must approve 
the special bond required for the sale of property 
under its order. 18 Where the judge is the obligee, 
approval by the clerk of court is sufficient. 19 It 
will be presumed, where the contrary does not ap¬ 
pear, and the case discloses that all other steps 
were taken with strictness and accuracy, that the 
statute was complied with. 20 

g. Effect of Failure to Give Bond 

According to some authorities a sale under order 
of court is void where the required special *bond is not 
given, although it has also been held that the omission is 
a mere irregularity which does not invalidate the sale. 

According to some authorities an omission to 
give the bond required by statute renders the sale 
void, 21 but there is also authority for the view that 
such failure is a mere irregularity which does not 
invalidate the sale, especially where no one is in¬ 
jured by the omission. 22 


§ 591. - Liability on Bond 

a. In general 

b. Release of sureties 

c. Enforcement of liability 

a. In General 

The extent of liability on a special bond given for 
the sale of property under order of court ordinarily de¬ 
pends on the conditions of the bond as prescribed by 
statute. 

The special bond given for the sale of property 
under order of court is in the nature of an addition¬ 
al security. 23 The extent of liability ordinarily is 
dependent on the conditions of the bond as pre¬ 
scribed by statute. 24 Unless the statutory condi¬ 
tion is for faithful performance by the administra¬ 
tor of his trust so that the bond is equivalent to a 
general undertaking, 25 the bond creates a liability, 
not for the general administration of the estate, but 
only with reference to the sale. 26 A failure to dis¬ 
tribute the proceeds of a sale of real estate accord¬ 
ing to the direction of the probate court is a breach 
of the sale bond and not of the general administra¬ 
tion bond. 27 Sureties on a bond conditioned for the 
faithful payment and application of the purchase 
money according to the final decree are not liable 
until there is a decree directing payment and ap- 


Bond with amount of penalty blank 
does not invalidate the sale.—Pohlenz 
v. Panko, 182 N.W. 972, 106 Neb. 156. 

17. Minn.—Buntin v. Root, 69 N.W. 
330, 66 Minn. 454. 

18. Me.—Austin v. Austin, 50 Me. 74, 
79 Am.D. 597. 

19. Neb.—Melcher v. Schluter, 98 N. 
W. 1082, 5 Neb., Unoff., 445. 

20. Me.—Austin v. Austin, 50 Me. 
74, 79 Am.D. 597. 

21. U.S.—Clay v. Field, Miss., 6 S.Ct. 
36, 115 U.S. 260, 29 L.Ed. 375. 

24 C.J. p 623 note 78. 

22. Ind.—Clark v. Hillis, 34 N.E. 13, 
134 Ind. 421. 

Neb.—Pohlenz v. Panko, 182 N.W. 

972, 106 Neb. 156. 

24 C.J. P 624 note 79. 

Effect on title of innocent purchaser 
see infra § 643. 

23. Mont.—Baker v. Hanson, 231 P. 
902, 904, 72 Mont. 22, quoting Cor¬ 
pus Juris. 

24 C.J. p 624 note 81. 

Security on insufficiency of general 
bond distinguished 
(1) The special bond required by 
statute on sale of real estate by ad¬ 
ministrator is distinct from further 
securities which may be required 
when general bond is insufficient, 
which further securities become, in 
contemplation of law, part of gener¬ 
al bond, whereas sureties on special 
bond are liable- only as to proceeds 


of sale and disposition of designated 
real property.—Baker v. Hanson, 231 
P. 902, 72 Mont. 22. 

(2) New or additional security by 
personal representative generally see 
supra § 67. 

Exhaustion, of general administration 
bond 

(1) Sureties on the special sales 
bond are liable only where the gen¬ 
eral administration bond has been ex¬ 
hausted.—Salyers v. Ross, 15 Ind. 
130—Salyer v. State, 5 Ind. 202. 

(2) However, in some jurisdictions, 
sureties on administrator's general 
bond, and those on additional bond 
given on sale of real estate are 
equally liable as respects conduct of 
administrator in selling such real 
estate and disposing of proceeds. 
Mich.—White v. Schaberg, 91 N.W. 

168, 131 Mich. 319—Durfee v. Jos- 
lyn, 60 N.W. 39, 101 Mich. 551. 
Mont.—Baker v. Hanson, 231 P. 902, 
72 Mont. 22. | 

24. Cal.—Anderson v. Maryland Cas¬ 
ualty Co., 9 F.2d 343, 121 Cal.App. 
487. 

Boss sustained by paying adminis¬ 
tration charges, debts, and legacies 
from proceeds of sale of real estate, 
under will not subjecting land to 
such charges, is chargeable against 
surety on executor’s bond in sale of 
real estate.—State v. U. S. Fidelity 
& Guaranty Co., 135 A. 44, 105 Conn. 
230. 


Executor’s commission on sale of 
real estate is an expense chargeable 
against proceeds of sale and is prop¬ 
erly deductible in determining pri¬ 
mary liability of surety on execu¬ 
tor’s bond in sale of realty for his 
misappropriation of proceeds.—State 
v. U. S. Fidelity & Guaranty Co., su¬ 
pra. 

25. Cal.—Anderson v. Maryland Cas¬ 
ualty Co., supra. 

Liability on administration bonds 
generally see infra §§ 944-987. 
Proper sale not performance 

Condition of bonds executed on sale 
of land by executor was not fulfilled 
when proper sale was made and mon¬ 
eys received by executor.—Anderson 
v. Maryland Casualty Co., supra. 

26. Mont.—Baker v. Hanson, 231 P. 
902, 904, 72 Mont. 22, quoting Cor¬ 
pus Juris. 

24 C.J. p 624 note 82. 

27. Conn.—State v. Donahue, 73 A. 
763, 82 Conn. 308, 135 Am.S.R. 273. 

Defalcation after approval of ac¬ 
count 

Surety on bond covering obligation 
by executor to distribute funds from 
sale of realty is liable for conver¬ 
sion of proceeds, although adminis¬ 
tration account was filed and ap¬ 
proved "before defalcation.—State v f 
U. S. Fidelity & Guaranty Co., 135 
A. 44, 105 Conn. 230. 
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plication. 28 

The bond protects assets of the estate only for 
the benefit of those who are entitled to the pro¬ 
ceeds of sale, and hence the sureties are not liable 
for the representative's failure to return to the pur¬ 
chaser the proceeds of a void sale. 29 Where the 
probate court has directed to whom the proceeds of 
a sale of real estate shall be distributed, and the or¬ 
der is not appealed from, the refusal of the admin¬ 
istratrix to distribute the share to which one of the 
distributees is entitled to his administratrix, because 
such distributee mortgaged his interest in the land 
in his lifetime, is a breach of the sale bond. 30 It 
has been held that a bond required where the order 
is to sell more than is necessary for the payment 
of debts covers only the surplus after paying 
debts. 31 

The sureties are liable for interest on the pro¬ 
ceeds of the sale from the time when the adminis¬ 
trator received them. 32 

Duration of liability. The liability is a continu¬ 
ing one, entered into with knowledge that if a sale 
is not made under the order the court may continue 
the order. 33 Where, under the statute, the bond 
ceases to be operative at the end of a fixed period 
from the date of the license to sell, if no sale has 
been made within such time, no subsequent act of 
the representative can create any liability thereun¬ 
der. 34 

b. Release of Sureties 

Under statutory authorization the sureties on the 
special bond given for the sale of property under order 
of court may obtain a release on their own application. 

Where a statute authorizes an application for 
release by any surety on any bond of a personal 
representative, it is the absolute duty of the court 
to order new bonds to be filed and to release the 
surety from his obligation on the sale bond, 35 al¬ 
though a general statute providing for the release 
of sureties on their own application has been held 
not to apply to the special bond given on a sale of 
real estate. 36 


Returning property unsold for want of bidders 
does not discharge sureties from liability, but they 
continue liable on a subsequent sale, even though 
the terms of sale may be altered. 37 Where an ad¬ 
ministrator is appointed commissioner to make the 
sale, he will not be held to have constructively paid 
to himself as administrator the moneys received by 
him as commissioner so as to relieve the sureties 
on the sale bond. 38 

c. Enforcement of Liability 

The liability of the sureties on the special bond given 
for the sale of property under order of court may be en¬ 
forced in a proper proceeding. 

The sureties on a sale bond may be sued thereon 
without first bringing an action against the prin¬ 
cipal. 39 The action may be barred by laches, as 
where there is inexcusable delay and the evidence 
has been lost or a party has died. 40 Where a sale 
is ordered for the purpose of raising a fund to pay 
legacies, and the representative is ordered to set 
aside a sufficient amount of the proceeds of the 
sale for such purpose, sureties on an additional 
bond for the preservation and proper use of the 
funds set aside cannot interpose the defense that 
the sale, which had been confirmed^ was improp¬ 
erly sanctioned. 41 In chancerization proceedings to 
determine the liability on an administrator's spe¬ 
cial bond, the surety cannot claim that allowance 
should be made for the amount of an estate by 
curtesy held by the administrator as husband of de¬ 
ceased, such estate not being involved in the admin¬ 
istration proceeding. 42 

Where it appeared that the administrator with¬ 
held the proceeds, and that the administrator was 
the principal in an obligation to which decedent was 
a surety, and the court allowed the administrator 
for his services a sum less than the amount of such 
obligation, the court properly provided that the 
sum allowed for services should not be allowed as 
a credit to the administrator in his account, but 
should be paid by him on the indebtedness of the 
estate. 43 


28. Ala.—Pettit v. Pettit, 32 Ala. 
288. 

29. Sale of laud in another state 
Colo.—People v. Parker, 132 P. 56, 54 

Colo. 604. 

30. Conn.—State v. Donahue, 73 A. 
763, 82 Conn. 308, 135 Am.S.R. 273. 

24 C.J. p 624 note 89. 

31. Mass.—Bennett v. Overing, 16 
Gray 267. 

24 C.J. p 624 note 96. 

32. Mich.—Durfee v. Joslyn, 60 N. 
W. 39, 101 Mich. 551. 


33. Pa.—Sawyers v. Hicks, 6 Watts 
76. 

34. Me.—Miller v. Messervey, 77 A. 
697, 107 Me. 158. 

35. Ind.—Fidelity & Deposit Co. of 
Maryland v. Hall, 128 N.E. 702, 74 
Ind.App. 115. 

36. N.Y.—Matter of Lawyers 1 Sure¬ 
ty Co., 54 N.Y.S. 926, 25 Misc. 136, 
2 Gibb.Surr. 576. 

37. Pa.—Sawyers v. Hicks, 6 Watts 
76. 

38. Tenn.—Brandon v. Mason, 1 Lea 
615. 


39. Pa.—Stewart v. Moody, 4 Watts 
169. 

40. Minn.—Zimmerman v. American 
Surety Co. of New York, 227 N.W. 
355, 178 Minn. 401. 

Laches generally see Equity § 119. 

41. Iowa.—Elly son v. Lord, 99 N. 
W. 582, 124 Iowa 125. 

42. R.I.—Probate Court of City of 
Providence v. New York Casualty 
Co., 8 A.2d 867, 63 R.I. 328. 

43. Ind.—Moore v. State, 84 N.E. 161, 
43 IncUApp. 387. 
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Pleadings . In an action by creditors, a com¬ 
plaint which alleges as breaches the failure of the 
administrator, on demand of the creditors, to ap¬ 
ply the proceeds to the payment cf debts, and the 
failure to comply with the order of the court re¬ 
quiring payment thereof into court, and which 
shows that the administrator withheld proceeds 
after his removal as administrator, is sufficient with¬ 
out alleging what the administrator did with the 
proceeds, and without showing that the creditors 
were injured. 44 In an action on a bond given for 
the sole purpose of securing proper distribution of 
the proceeds of sale of real estate for the payment 
of debts, a statement of claim which fails to aver 
that an award made by the orphans' court and 
claimed by plaintiff was a portion of the proceeds 
of such sale is insufficient to support a summary 
judgment. 45 

Findings . In an action by creditors, findings that 
the administrator on demand of the creditors failed 
to apply the proceeds to the payment of the credi¬ 
tors, and failed to comply with the order requiring 
him to pay the proceeds into court, and that he 
withheld the proceeds after his removal as admin¬ 
istrator, are sufficient on which to predicate a judg¬ 
ment on the bond. 45 

§ 592. Notice of Sale 

a. In general 

b. Mode 

c. Form and contents 

d. Proof of notice 


a. In General 

When required by statute notice of a sale under 
order of court must be given to interested persons un¬ 
less the notice is waived, and the absence of such notice 
may render the sale void or at least voidable. 

When required by statute notice of the proposed 
sale under order of court must be given to inter¬ 
ested persons. 47 A notice of sale merely amounts 
to an indication of intention to sell, being a mere 
preliminary act amounting to a solicitation of bids, 
and is not an offer. 48 The object of the notice is 
to secure bidders, to prevent a sacrifice of the 
property, and to inform the public of the nature 
and condition of the property to be sold, and of 
the time, place, and terms of sale. 49 

The sale is valid, in so far as notice is concerned, 
where the statutory requirements are complied 
with. 50 On the other hand, in some jurisdictions a 
sale of real property without the required notice is 
void 51 and a sale of personalty on insufficient no¬ 
tice is at least voidable, if not absolutely void. 52 It 
has been held that if the representative actually 
gave the notice required by law, the fact that the 
court ordering the sale did not require notice to be 
given does not invalidate the sale. 53 

Waiver. The party for whose benefit notice is 
required my waive it. 54 

Length of notice. Where the period of notice is 
prescribed by statute, it has been held that if the 
notice falls short of the requirements of the stat¬ 
ute the sale is absolutely void; 55 and it has also 
been held that if the order of sale is a general 
one and does not prescribe the length of notice, a 


44. Ind.—Moore v. State, supra. 

24 C.J. p 624 note 99. 

45. Pa.—Commonwealth v. Magee, 
24 Pa.Super. 329. 

43. Ind.—Moore v. State, 84 N.E. 

161, 43 Ind.App. 387. 

24 C.J. p 624 note 2. 

47. Ga.—Poullain v. Brown, 9 S.E. 
1131, 82 Ga. 412. 

Ky.-Bell v. Bell, 152 S.W.2d 263, 
287 Ky. 7. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

24 C.J. p 625 note 6. 

Notice of application for sale see su¬ 
pra §§ 564, 565. 

Private sale 

(1) In some jurisdictions statutes 
require notice of a private sale.— 
Farley v. Davis, Wash., 116 P. 263. 

(2) In other jurisdictions no notice 
of private sale by administratrix of 
estate’s interest in land is required, 
unless the court directs that such 
notice he given.—Be Fors v. Le Fors, 
Tex.Civ.App., 41 S.W.2d 517, error 
dismissed. 


(3) Since the enactment of Pub. 
Acts 1921 c 122, a public notice is 
not necessary in the case of a pri¬ 
vate sale under order of' court.— 
Setaro v. Pernigotti, 136 A. 571, 105 
Conn. 685. 

(4) Private sale of decedent’s prop¬ 
erty could not be defective for insuffi¬ 
ciency of advertisement of prior pub¬ 
lic sale at which property had been 
withdrawn.—Hopper v. Hopper, 190 i 
A. 841, 172 Md. 152. 

In Hawaii prior to 1911 notice of 
sale was not required.—Rodriques v. 
Char Fook, 29 Hawaii 284. 

48. Cal.—First Federal Trust Co. v. 
Stewart, 217 P. 807, 62 Cal.App. 
687. 

49. Ill.—Sowards v. Prickett, 37 Ill. 

I 517. 

Ind.—Rodebeck v. Richardson, 144 N. 

E. 41, 83 Ind.App. 186. 

Ky.—Allsop v. Owensboro Deposit 
Bank, 69 S.W. 1102, 24 Ky.B. 762. 

50. Md.—Knapp v. Knapp, 131 A. 327, 
149 Md. 217. 


Failure to mention sale 

That executors, shortly before sale 
of property to pay debts and ex¬ 
penses of administration, in confer¬ 
ence concerning postponement of tri¬ 
al on validity of will, failed to men¬ 
tion approaching sale, and heirs did 
not learn of it, did not affect sale. 
—Knapp v. Knapp, supra. 

51. Ill.—Reynolds v. Wilson, 15 Ill. 
394, 60 Am.D. 753. 

24 C.J. p 625 note 7. 

52. Cal.—Halleck v. Moss, 17 Cal. 
339. 

53. Conn.—Lawrence’s Appeal, 49 
Conn. 411. 

Ind.—Clark v. Hillls, 34 N.E. 13, 134 
Ind. 421. 

54. Ind.—Rodebeck v. Richardson, 
144 N.E. 41, 83 Ind.App. 186. 

55. La.—Curley’s Succession, 18 La. 
Ann. 728. 

Pa.—Zech’s Estate, 4 Pa.Dist. 250, 15 
Pa.Co. 622, 1 Lack.Leg.N. 142. 
Length of notice by publication stee 
infra subdivision b of this section. 
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sale had under a notice short of the statutory period 
will not be approved. 56 If the order of sale fixes 
the length of notice to be given it must be strictly 
complied with or the sale will be invalidated. 57 
Under the old chancery practice a reasonable no¬ 
tice of sale was all that was necessary. 58 

b. Mode 

The notice of a sale under order of court must be 
given in the manner prescribed by statute or order of 
court. 

The notice of a sale under order of court is to 
be given in the manner prescribed by statute. 59 In 
the absence of a statutory requirement personal no¬ 
tice is not necessary. 60 The court is sometimes 
authorized by statute to direct and control the man¬ 
ner in which notice is to be given. 61 

Publication. When required by statute notice of 
the sale must be published. 62 Statutory require¬ 
ments must be complied with as to the length of 
the period of publication and the number of inser¬ 
tions during the period, 63 the length of time which 
may or must elapse between the last publication and 
the day of sale, 64 and the number of newspapers in 
which publication must be made. 65 It has been 
held that a statutory provision that the notice must 
be published a certain number of weeks successive¬ 
ly is satisfied if the publication appears at weekly 


intervals for the number of weeks prescribed; 66 
but there is also authority for the view that a stat¬ 
ute providing for publication for a specified time 
requires publication for the full period. 67 If there 
is an actual compliance with the law with regard 
to publication, the sale is valid, notwithstanding the 
order of the court as to the publication did not con¬ 
form to the statute in its requirements. 68 

The court is sometimes authorized to fix the peri¬ 
od for publication of notices of sale 69 and the notice 
must be published in compliance with its order. 70 
The court has usually the power to designate the 
paper or papers in which the notice shall be pub¬ 
lished. 71 

Posting. It is sometimes required either in lieu 
of, or in addition to, the publication of notice, that 
notices shall be posted up 72 in public places, by 
which is meant such places as are likely to give 
notice to the public. 73 The requirements of the 
statute as to posting must be followed, 74 although 
a departure from the letter of the statute will not 
invalidate the sale where the spirit was complied 
with and no detriment resulted. 75 

c. Form and Contents 

A notice of sale under order of court must furnish 
the information required by statute, but immaterial de¬ 
fects are unimportant. The notice should specify the 


56. Ill.—So wards v. Pritchett, 37 Ill. 
517. 

57. Conn.—Bryan v. Hinman, 5 Day 

211 . 

Ill —Reynolds v. Wilson, 15 Ill. 394, 
60 Am.D. 753. 

58. Ala.—Darrington v. Borland, 3 
Port. 9. 

58. Wash.—Farley v. Davis, 116 P. 
2d 263. 

60. Only notice by publication or 
posting* is required by statute, wheth¬ 
er the sale be public or private.— 
Farley v. Davis, Wash., 116 P.2d 263. 

61. Minn.—Cater v. Steeves, 103 N. 
W. 885, 95 Minn. 225. 

24 C.J. p 625 note 6 [e]. 

62. Mass.—Thomas v. Le Baron, 8 
Mete. 355. 

Neb.—Pohlenz v. Panko, 182 N.W. 
972, 106 Neb. 156. 

Pa.—In re Rooney's Estate, 38 Pa. 

Dist. & Co. 524. 

24 C.J. p 625 note 15. 

63. Mass.—Thomas v. Le Baron, 8 

Mete. 355. , 

Neb.—Pohlenz v. Panko, 182 N.W. 

972, 106 Neb. 156. 

24 C.J. p 625 note 16. 

64. Cal.—Heilman v. Merz, 44 P. 
1079, 112 Cal. 661. 

24 C.J. p 626 note 17. 

65. La. — Hautau’s Succession, 32 

La*Ann. 54. 


66. Minn.—Dayton v. Mintzer, 22 
Minn. 393. 

24 C.J. p 626 note 20. 

67. Three weeks 

Statute providing that publication 
shall be made “for" three weeks 
means that the notice shall consume 
a full three-week period of time be¬ 
fore it is complete and although pub¬ 
lication on one day, respectively, of 
each of the three weeks is sufficient, 
three weeks must elapse after the 
first publication before the notice is 
complete.—Pohlenz v. Panko, 182 N. 
W. 972, 106 Neb. 156. 

Four weeks 

Statute providing for four weeks’ 
publication requires twenty eight full 
days’ notice.—Norton v. Reed, 161 S. 
W. 842, 253 Mo. 236. 

68. Conn.—Lawrence’s Appeal, 49 
Conn. 411. 

24 C.J. p 626 note 22. 

69. Under power to prescribe man¬ 
ner of sale 

Under its statutory power to pre¬ 
scribe the manner of the sale, see in¬ 
fra § 593, the court may fix the pe¬ 
riod for publication.—Knapp v. 
Knapp, 131 A. 327, 149 Md. 217. 

70/ Md.—Knapp v. Knapp, supra. 
Publication held sufficient 

Notice of sale by executors, pub¬ 
lished in daily paper, where siich no¬ 
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tices were commonly published six 
times during eighteen days, complied 
with order of orphans’ court direct¬ 
ing notice be advertised twice a week 
for two weeks.—Knapp v. Knapp, su¬ 
pra. 

71. Mass.—Thomas v. Le Baron, 8 
Mete. 355. 

24 C.J. p 626 note 19. 

72. Mass.—Thomas v. Le Baron, 8 
Mete. 355. 

24 C.J. p 626 note 24. 

73. Ill.—So wards v. Pritchett, 37 
Ill. 517. 

24 C.J. p 626 note 25. 

74. N.Y.—Matter of McFeeley, 2 
Redf.Surr. 541. 

24 C.J. p 626 note 26. 
persons who may post notice 

Personal representative may post 
the notice.—Harkness v. Utah Power 
& Light Co., 291 P. 1051, 49 Idaho 
756. 

75. Mich.—Averill v. Jackson City 
Bank, 72 N.W. 15, 114 Mich. 20. 

24 C.J. p 626 note 27. 

That sale included property in 
county other than that in which no¬ 
tice was posted does not affect the 
validity of the sale as to property in 
the county where notice was posted. 
—Harkness v. Hartwick, 292 P. 592, 
49 Idaho 794. 
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time and place of the sale, describe the property or 
interest to be sold, and indicate the terms of the sale and 
the amount to be realized. 

The notice of a sale under order of court must 
be published in the English language, 76 and must 
give the information required by the statute. 77 Im¬ 
material errors and defects in the notice will not 
render the notice insufficient, where the objects to 
be attained by giving notice are achieved. 78 Where 
the court is authorized to direct the manner in 
which notice is to be given, see subdivision b of this 
section, failure to comply with a direction that the 
notice state the terms of the sale prevents a sale 
being made, the statute providing that a sale shall 
not be made until notice as directed by the court is 
given. 79 

Under applicable statutes the notice should state 
for what sum the sale is to be made; 80 but it has 
been held that the notice need not state the condi¬ 
tions of the sale, 81 or at least an omission to state 
the conditions is a mere irregularity. 82 The fact 
that the notice did not contain the signature of the 
commissioner who was directed to sell the land 
does not affect the validity of the sale. 83 

Description of property. The notice should so de¬ 
scribe the property as to give bidders a reasonable 
idea of the nature thereof. 84 A misleading mis¬ 
take in the description of the property in the ad¬ 
vertisement or notice may invalidate the sale, 85 
but it is otherwise where, although there were mis¬ 
takes or omissions in the description of the prop¬ 
erty, it was such that there would be no difficulty 
in ascertaining what land was meant. 86 


Time and place of sale. The notice should state 
the time of the sale, 87 with sufficient certainty to 
leave no doubt as to when the sale will occur, 88 
and also the place where the sale is to be held. 89 
However, a statutory requirement that the notice 
state the time and place of sale has been held ap¬ 
plicable only to sales by the representative, and not 
to sales by commissioners. 90 

Waiver of defects. The party for whose benefit 
the notice is given may waive defects therein. 91 

d. Proof of Notice 

Proof of proper notice of a sale under order of court 
is usually required. 

It is usually required that due proof shall be made 
of the giving of notice of the sale in a proper man¬ 
ner, 92 although it has been held that proof of ad¬ 
vertisement according to law and the order of the 
court will not be required after the lapse of a long- 
period. 93 

A recital in a decree of confirmation that it ap¬ 
pears to the court that due notice of sale had been 
given is sufficient proof, in the absence of anything 
contradicting it, of posting the notices of sale; 94 
and where there was no affidavit of posting in due 
form legally made and in evidence, but the admin¬ 
istrator in his report of sale stated, under oath, that 
he posted notices, and the report was duly con¬ 
firmed, the evidence of posting was sufficient. 95 
However, an affidavit of posting made and filed in 
the probate court ten years after the sale, without 
the consent of that court, is not legal evidence. 96 


76. N.J.—Tappan v. Dayton, 28 A. V 
51 N.J.Eq. 260. 

24 C.J. p 626 note 28. 

77. Mich.—Houlihan v. Fogarty, 127 
N.W. 793, 162 Mich. 492. 

24 C.J. p 626 note 29. 

78. Ind.—Rodebeck v. Richardson, 
144 N.E. 41, 83 Ind.App. 186. 

Particular defects 

(1) Mistake in notice as to date 
of sale, where it is not such as to 
mislead the public.—Rodebeck v. 
Richardson, supra. 

(2) Sale to pay debts of succession, 
as directed by court order, was not 
invalid, because advertisement an¬ 
nounced sale for partition.—Rizzotto 
v. Grima, 113 So. 658, 164 La. 1. 

79. Minn.—Cater v. Steeves, 103 N. 
W. 885, 95 Minn. 225. 

80 . Ky.—Connell v. Harper, 259 S. 
W. 1017, 202 Ky. 406. 

81. Mass.—Paine v. Fox, 16 Mass. 
129. 

82. Kan.—Brubaker v. Jones, 23 
Kan. 411. 


Ky.—Connell v. Harper, 259 S.W. 
1017, 202 Ky. 406. 

83. Ky.—Allsop v. Owensboro Depos¬ 
it Bank, 69 S.W. 1102, 24 Ky.L. 762. 

84. La.—Weydert v. Anderson, 102 
So. 676, 157 La. 577. 

Notice itemizing* the property is 
not only not prejudicial, but is prop¬ 
er.—Weydert v. Anderson, supra. 

85. Md.—Doyle v. Whitridge, 55 A. 
459, 97 Md. 711. 

p a ,—Vehldorfer’s Estate, 26 pa.Co. 
317. 

86 . Minn.—In re Winona Bridge R. 
Co., 52 N.W. 1079, 51 Minn. 97. 

24 C.J. P 626 note 36. 

87. Mich.—Houlihan v. Fogarty, 127 
N.W. 793, 162 Mich. 492. 

24 C.J. P 626 note 30. 

88 . Mass.—Wellman v. Lawrence, 15 
Mass. 326. 

24 C.J. p 626 note 31. 

89. Mich.—Houlihan v. Fogarty, 127 
N.W. 793, 162 Mich. 492, 

24 C.J. p 626 note 32. 
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90. Ala.—Field v. Goldsby, 28 Ala. 
218, 65 Am.D. 341. 

91. Ind.—Rodebeck v. Richardson, 
144 N.E. 41, 83 Ind.App. 186. 

92. Ill.—So wards v. Pritchett, 37 
Ill. 517. 

24 C.J. p 627 note 39. 

Frocfes verbal recital 

Succession sale on March 21 is not 
void as not advertised for thirty 
days, where proefcs verbal recited 
that notice was published in weekly 
newspaper for required time and first 
publication was made on February 
14.—Arceneaux v. Cormier, 144 So. 
722, 175 La. 941. 

93. Mo.—Blair v. Marks, 27 Mo. 579 
—Vasquez v. Richardson, 19 Mo. 
96. 

Mass.—Contra Thomas v. Le Baron, 8 
Mete. 355. 

94. Miss.—Terger v. Ferguson, 55 
Miss. 190. 

95. Mich.—Woods v. Monroe, IT 
Mich. 238. 

96. Mich.—Woods v. Monroe, supra. 
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§ 593. Manner and Conduct of Sale 

A sale under order of court must be conducted in the 
manner prescribed by statute or by the court. 

In making a sale under order of court the ex¬ 
ecutor or administrator must comply with every 
essential requirement of the statute which author¬ 
ized the sale. 97 Under statutory authority the court 
may direct the manner in which the sale is to be 
conducted, 98 and its directions must be strictly fol¬ 
lowed. 99 

The representative must give all persons who de¬ 
sire to bid at the sale ample opportunity to do so. 1 
A purchaser may avoid the sale for a material mis¬ 
representation made thereat, even though it is in¬ 
nocently made. 2 Where a land certificate is sold, 
the possession of the certificate by the representa¬ 
tive at the time of the sale thereof is not necessary 
to the validity of the sale where the certificate has 
become identified with a location and would there¬ 
fore be naturally in the surveyor’s office. 3 

Discretion of commissioner. The commissioner, 
in executing a judgment of sale of decedent’s land, 
is the court’s agent in advertising and selling, and 
he has a discretion in matters connected with the 
sale where the judgment does not specifically di¬ 
rect the course he shall pursue. 4 
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§ 594 . - Time and Place of Sale 

a. Time 

b. Place 

a. Time 

A sale under order of court must be made within the 
time specified by statute or by the court. If no time is 
specified, the sale must be made within the time during 
which the order is operative. The person conducting 
the sale, whether the personal representative or his 
agent, has discretion to postpone the sale for proper 
reasons. 

If the time of sale is prescribed by statute, it 
must be made accordingly, and a sale made at any 
other time is without authority. 5 A sale under a 
license after the expiration of the time prescribed 
by statute within which such sale shall be made is 
void. 6 It is sometimes required that the sale shall 
be made while the court is in session, and a sale at 
any other time is void. 7 Where the order of sale 
fixes a time limit for a private sale, it should be 
made at that time, and a sale made after such time 
has expired is void. 8 Where the order gives a gen¬ 
eral’power to sell, without restriction as to time, a 
clause requiring a report at the next term does not 
limit the exercise of the power to that term. 9 If 
no time is fixed either by law or by the order grant¬ 
ing the license to sell, the sale must be made with- 
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97. Ala.—King v. Gilreath, 45 So. 89, 
154 Ala. 129. 

24 C.J. p 627 note 48. 

Application of statute where realty 
equitably converted 
Where land is deemed personalty 
under the doctrine of equitable con¬ 
version, see Conversion § 16 b, statu¬ 
tory provisions governing the manner 
of sale of real property are inap¬ 
plicable.—Crane v. Crane, 105 S-W. 
370, 32 Ky.L. 82. 

Joint or mixed sale of real and 
personal property is not authorized 
by statute.—In re Holt’s Estate, 7 
Alaska 630. 

Mining property 

Except in the case of a sale of min¬ 
ing property under statutory bond 
and lease method, a sale of mining 
property by the personal representa¬ 
tive is, under statute, to be made in 
the same manner as other sales by 
the representative.—Kline v. Shoup, 
226 P. 729, 38 Idaho 202. 

98. Md.—Knapp v. Knapp, 131 A. 
327, 149 Md. 217. 

Manner and conduct of sale of:’ 
Personalty under testamentary au¬ 
thority or common-law power see 
supra § 310. 

Realty under testamentary author¬ 
ity see supra § 284. 

99. Ala.—King v. Gilreath, 45 So. 
89, 154 Ala. 129. 

lad.—Sipe v. Union Bank & Trust' 


Co., 29 N.E.2d 342, 108 Ind.App. 
526. 

24 C.J. p 627 note 49. 

1. Ga.—Scales v. Chambers, 39 S.E. 
396, 113 Ga. 920. 

Evidence 

Under an issue whether the crier 
had knocked off property without giv¬ 
ing the persons at the sale a fair 
opportunity to bid, it was competent 
to show by one person that but for 
the premature termination of the sale 
he would have run the property up 
higher.—Scales v. Chambers, supra. 

limitation of time for bids which 
prevents a fair sale will be discour¬ 
aged, but announcing a time limit 
after the property has been cried 
for a considerable time, merely to 
quicken the bidding, is not improp¬ 
er.—Fairfax v. Muse, 4 Munf. 124, 18 
Va. 124. 

2. Md.—Doyle v. Whitridge, 55 A.* 
459, 97 Md. 711. 

24 C.J. p 628 note 55. 

Fraud as ground for annulling sale 
see infra § 622. 

3. Tex.—Corley v. Anderson, 23 S. 
W. 839, 5 Tex.Civ.App. 213. 

4. Ky.—Blakeley v. Hughes, 130 S. 
W. 1067, 140 Ky. 174. 

5. Cal.—First Federal Trust Co. v. 
Stewart, 217 P. 807, 62 Cal.App. 
687. 

24 C.J. p 628 note 60. 
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Time of sale of: 

Personalty under testamentary au¬ 
thority or common-law power 
see supra § 309. 

Realty under testamentary author¬ 
ity see supra § 283. 

Executors cannot be held to be 
improvident in acting promptly aft¬ 
er the decedent's death to effect a 
sale of his real estate in times 
when it is difficult to sell real estate 
at any price.—In re Hardner's Estate, 
21 Erie Co., Pa., 14. 

In Oklahoma the statutory limita¬ 
tion of one year, contained in Rev.L. 
1910 § 6566, Comp.St.1921 § 1479, has 
no application to sales by executors 
and administrators.—Holt v. Hall, 
294 P. 642, 147 Okl. 64. 

6 . Me.—Miller v. Meservey, 77 A. 
697, 107 Me. 158. 

24 C.J. p 628 note 61. 

7. Mo.—Mobley v. Nave, 67 Mo. 546. 
24 C.J. p 628 note 66. 

8 . Mo.—Wofford v. Martin, 183 S. 
W. 603. 

Pa.—Klingensmith v. Bean, 2 Watts 
486, 27 Am.D. 328. 

S.C.—Lamb v. Lamb, 17 S.C.Eq. 289, 
40 Am.D. 618. 

Court may order sale in summer time 
La.—Lehman v. Worley, 4 So. 573, 
40 La.Ann. 620. 

9. Ill.—Bowen v. Bond, 80 Ill. 351. 
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in the time during which the license is operative. 10 

The court can, however, usually extend the time 
within which the sale may be made. 11 While the 
court has discretion to postpone the sale to await 
a favorable market, such discretion should be exer¬ 
cised only after a showing that by a reasonable de¬ 
lay the property may, in the not too distant future, 
be disposed of to a better advantage, and the dis¬ 
cretion is exhausted when the court determines the 
necessity for the sale and orders it to be held at a 
specified time. 12 

Although an order of sale may have been obtained 
in apt time, a delay of twenty-three years, unex¬ 
plained, in proceeding to compel the administrator 
to carry out such order, constitutes laches which 
will bar subsequent proceedings for that purpose, 
notwithstanding the existence of a dower interest in 
the lands to be sold. 13 

Hour of sale. Where statutes specify the hours 
during which the sale shall be made, strict conform¬ 
ance with such requirement is essential. 14 

Sale after estate closed. A sale made after an es¬ 
tate has been actually closed is void. 15 

Perishable property. It is the duty of the person¬ 
al representative to sell perishable property without 
delay, 16 and, as stated infra § 664, he is liable for its 
value when he fails to do so. 

Adjournment. In a limited sense, the personal 
representative has discretion as to the conduct of 
the sale, and where, in his judgment, to proceed 
with the sale under the particular circumstances 


must result in the court setting it aside as unfair he 
may temporarily interrupt the proceeding. 17 So, 
even where the day of sale is specified, the personal 
representative 18 or his authorized agent 19 may, in 
the exercise of a sound discretion, adjourn the sale, 
and without statutory authority. 20 Under applica¬ 
ble statutes the presentation of a claim has the ef¬ 
fect of postponing a sale of property until the claim 
is allowed or disallowed. 21 A statute requiring a 
certain number of days' notice of the time and place 
of the sale of real estate does not prevent the rep¬ 
resentative from adjourning the sale to a day less 
remote from the day originally fixed than the period 
of notice prescribed in the statute. 22 

b. Place 

A sale under order of court is to be made at the p'ace 
specified by statute, but in the absence of a statutory 
requirement the person conducting the sale has discre¬ 
tion as to the place of sale. 

A sale under order of court is to be made at the 
place specified by statute. 23 A sale of realty is 
sometimes required to be made in the county in 
which the land is situated, 24 or, in the alternative, in 
that county or the county in which the administra¬ 
tion is pending; 25 but in the absence of statute the 
place of sale is discretionary with the court and the 
administrator. 26 

The place within the county where the sale shall 
be made is sometimes prescribed by statute, either 
absolutely or by fixing a place at which the sale shall 
be made unless the court orders the sale to be held 
at some other place, 27 but it is also sometimes left 
entirely to the discretion of the representative and 


10 . Mass.—Wellman v. Lawrence, 15 
Mass. 326. 

24 C.J. p 628 note 63. 

11. Minn.—Culver v. Hardenbergh, 
33 N.W. 792, 37 Minn. 225. 

24 C J. p 628 note 64. 

Adjournment of sale sfee infra notes 
17-22. 

12 . Mont.—In re McLure’s Estate, 
248 P. 362, 76 Mont. 476. 

13. Ill.—Horn v. White, 127 Ill.App. 
222, affirmed 79 N.E. 629, 224 Ill. 
238, 115 Am.S.R. 155. 

14. Ill.—Reynolds v. Wilson, 15 Ill. 
394, 60 Am.D. 753. 

24 C.J. p 629 note 72. 

15. Mich.—Hoffman v. Beard, 32 
Mich. 218, 

16. Ala.—Steele v. Knox, 10 Ala. 
608. 

17. N.T.—In re Lawrence, 1 Redf. 
Surr. 310, 321. 

“He is to have his eyes and his 
ears open, that he may see and hear 
everything that may affect the sale. 
He is to be diligent in removing ob¬ 


structions and impediments, wheth¬ 
er arising from the elements or the 
contrivances of men. He is bound 
to have the sale fairly made, and the 
means that he uses must be those 
which will best secure that end.”— 
In re Lawrence, supra. 

18. Pa.—Klingensmith v. Bean, 2 
Watts 486, 27 Am.D. '328. 

24 C.J. p 631 note 3. 

Effect of confirmation of adjourn¬ 
ment see infra § 611. 

Liability for loss caused by post¬ 
ponement see infra § 664. 

19. N.J.—Hicks v. Willis, 7 A. 507, 
41 N.J.Eq. 515. 

24 C.J. p 631 note 3 [b]. 

20 . Mass.—Norris v. Howe, 15 

Mass. 175. 

21 . Ga.—Luttgen v. Andrews, 163 S. 
E. 892, 174 Ga. 778. 

Effect of presentation of claim gen¬ 
erally see supra § 422. 

22 . Pa.—In re Gillespie, 10 Watts 
300. 

23. Ga.—Ryals v. Wilson, 111 S.E. 
414, 152 Ga. 757. 
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24. Ga.—Ryals v. Wilson, supra. 

24 C.J. p 629 note 74. 

25. Ga.—Heard v. Sheffield, 71 S.E. 
1118, 136 Ga. 730. 

24 C.J. p 629 note 75. 

26. Iowa.—Van Horn v. Ford, 16 
Iowa 578. 

27- La.—Gibson v. Arnold, 132 So. 

661, 171 La. 1007, 

24 C.J. p 629 note 78. 

Remoteness of place as material 
Succession sale at decedent's last 
residence, as ordered by court and 
advertised, is not void as made in 
remote part of parish.—Arceneaux v. 
Cormier, 144 So. 722, 175 La. 941. 

Sale not made at courthouse, but 
upon the premises in another city 
in the same county, is merely void¬ 
able, and not void.—Warner v. Hill, 
112 S.E. 478, 153 Ga. 510—Warner 
v. Hill, 100 SE. 393, 149 Ga. 464. 
Statute as mandatory 

Statute requiring succession sale 
to be made’at or in vicinity of court- 
, house, except on court's order, is 
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the court by which the sale has been ordered. 28 

§ 595. - Sale in Bulk or in Parcels 

In the absence of statutes requiring land capable of 
division to be sold in parcels, whether a sale under 
order of court should be in bulk or in parcels depends on 
the circumstances of each case. 

Under the old chancery practice land consisting 
of several tracts should be sold, each parcel sepa¬ 
rately, 29 and under some statutes, where a piece of 
real property which is to be sold is susceptible of 
division, it is required to be divided and sold in 
parcels, 30 although it may be said generally that 
whether the sale should be in bulk or in parcels is 
a matter to be determined in each individual case 
according to the character and situation of the prop¬ 
erty and the interest of the estate. 31 Although the 
order of sale describes the land as one parcel, the 
representative may sell it in several lots if in his 
judgment it will be for the interest of the estate. 32 

Where the petition is for the sale of mortgaged 
land to pay debts, the court may order a sale as a 
whole or in parts. 33 Under a statute providing that 
the court may order the representative to sell so 
much of decedent’s lands as is necessary to pay his 
debts, the court may order the sale of such lands in 
lots with streets laid out thereon, if a sale in that 
manner appears advantageous; 34 but a statute pro¬ 
viding that the owner of land may plat it and lay 
out streets thereon does not authorize the personal 


representative, licensed to sell the land, to plat it. 35 

Where there are two distinct orders of sale, the 
representative cannot sell the land to which they re¬ 
late as one tract. 36 

§ 596. - Public or Private Sale 

A sale under order of court ordinarily should be by 
public auction, although if a public sale is not prescribed 
by statute or order of court the sale may be a private 
one. 

A sale under order of court ordinarily should be 
at public auction, at least where this method is pre¬ 
scribed by statute. 37 In some jurisdictions a pri¬ 
vate sale under order of court is absolutely void, 38 
but in other jurisdictions it is held that, although a 
public sale is the proper mode, a private sale is not 
void. 39 If the statute does not direct that the sale 
must be at public auction a private §ale is author¬ 
ized. 40 A statute authorizing an administrator to 
sell insolvent evidences of debt at public auction on 
obtaining an order of sale from the clerk does not 
deprive him of his right to sell at private sale under 
his common-law right to sell personalty. 41 A stat¬ 
utory ex parte sale of dividend paying corporate se¬ 
curities by the personal representative not being a 
judicial sale, see supra § 556, a statutory require¬ 
ment that judicial sales be public is not applicable. 42 

Under some statutes the sale may be public or 
private as the court in its discretion may direct, 43 
and, if no direction is given by the court as to 
whether the sale shall be public or private, it may 


mandatory.—Gibson v. Arnold, 132 
So. 661, 171 La. 1007. 

28. Iowa.—Van Horn v. Ford, 16 
Iowa 578. 

29. Ill.—Kenley v. Bryan, 110 Ill. 
652. 

30. Miss.—Shannon v. Summers, 38 
So. 345, 86 Miss. 619. 

24 C.J. p 629 note 81. 

31. Mich.—Osman v. Traphagan, 23 
Mich. 80. 

24 C.J. p 629 note 82. 

32. N.Y.—Delaplaine v. Lawrence, 3 
N.Y. 301. 

24 C.J. p 630 note 84. 

Zn. absence of excess of authority, 
there is no objection to a reasonable 
sale of different parcels to different 
persons at different times.—Seymour 
v. Seymour, 22 Conn. 272. 

33. Pa.—Jenkins* Estate, 3 Pa.Co. 
620. 

24 C.J. p 629 note 83. 

34. N.J.—Hohokus Tp. v. Erie R. 
Co., 47 A. 566, 65 N.J.Law 353. 

35. Mich.—People v. Board of Pub¬ 
lic Works. 49 N.W. 924, 41 Mich. 
724, 725. 


36. Pa.—Sander’s Estate, 18 Montg: 
Co. 117. 

37. U.S.—Shaffey v. Davis Collery 
Co., WVa., *219 F. 465, 135 C.C.A. 
177. 

24 C-J. p 630 note 91. 

Public or private sale of: 

Personalty under testamentary au¬ 
thority or common-law power see 
supra § 310. 

Realty under testamentary author¬ 
ity see supra § 284. 

38. Miss.—Worten v. Howard, 10 
Miss. 527, 41 Am.D. 607. 

24 C.J. p 630 note 92. 

39. Cal.—Burris v. Kennedy, 41 P. 
458, 108 Cal. 331. 

24 C.J. p 630 note 93. 

40. U.S.—Dexter v. Harris, C.C.R.I., 
7 F.Cas.No.3,862, 2 Mason '531. 

41. N.C.—Odell v. House, 57 S.E. 
■395, 144 N.C. 647. 

42. Ky.—Barth v. Fidelity & Colum¬ 
bia Trust Co., 224 S.W. 351, 188 
Ky. 788. 

43. Pa.—In re Rooney’s Estate, 38 
Pa.Dist. & Co. 524. 
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Tex.—Le Fors v. Le Fors, Civ.App., 

41 S.W.2d 517, error dismissed. 

24 C.J. p 630 note 94. 

Statute allowing 1 private sale as 
mandatory 

Pub.L.i9i9 c 66, Comp.St. § 69, 

which allowed the personal repre¬ 
sentative in certain cases, on ap¬ 
plication and obtaining- an order 
therefor, to sell certain property at 
private sale for the best price that 
can be obtained, and to report the 
sale to the clerk for confirmation, 
and permitted an increase in the bid 
for the same, was deemed permissive 
in character, and not mandatory on 
the clerk or judge having jurisdic¬ 
tion.—In re Brown’s Estate, 117 S. 
E. 291, 185 N.C. 398. 

Private sale of realty 

Where an executrix is the sole 
devisee of an absolute estate in the 
real estate of her testator, and the 
personal property is insufficient to 
pay testator’s debts, the court will, 
on her petition, permit executrix to 
sell the real estate at private sale 
if the consideration is fair and bet¬ 
ter than could be obtained at pub¬ 
lic sale, even though the will con¬ 
fers no authority to convert the real 
estate.—In re Leinbach's Estate, 33 
Berks Co.L.J., Pa., 191. 
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be either public or private at the discretion of the 
representative. 44 

Where courts of equity have jurisdiction in mat¬ 
ters concerning the administration of estates, see 
Equity § 61 b, such courts may direct a private sale 
of personal property; 45 and likewise the court may 
order a private sale of land, 45 particularly where 
such sale will save a considerable sum for the estate 
and interested persons. 47 

§ 597. Terms and Conditions 

a. In general 

b. Cash or credit 

c. Mortgaged property 

a. In General 

A sale under order of court ordinarily must be made 
-on such terms as are prescribed by statute or by the 
'court. The officer conducting the sale may require a de¬ 
posit by the purchaser. 

The personal representative who sells property of 
decedent under order of court must obtain the best 
possible price, 48 and he has the duty of seeing that 
the property is not sacrificed 49 Where it seems that 
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the property may be sacrificed, the representative 
should fix an upset price, or withdraw the property 
from the sale. 50 In some jurisdictions the court has 
statutory 51 power to fix the terms of the sale. 52 

Although it has been held that where realty sub¬ 
ject to an easement is sold under order of court the 
personal representative may make such sale subject 
to the easement even though nothing appeared in the 
application for, or order of, sale relating to the 
easement, 53 the general rule is that no terms for 
the sale may be imposed which are not warranted by 
statute or order of court; 54 this rule, however, has 
been said to be confined to public sales, and in the 
case of a private sale under order of court the per¬ 
sonal representative may agree to any terms not un¬ 
qualifiedly injurious to the estate or forbidden by 
law. 55 Where the property has been appraised, see 
supra § 583, a sale at much less than the appraised 
value is void, 56 although under statute a sale for 
less than the appraised value, but for not less than 
a specified proportion of such value, is valid. 57 

Requiring deposit. The representative has the 
right under a decree to sell land for cash to demand 


44. Mo.—Hand v. Motter, '73 Mo. 
457. 

Under order directing sale accord¬ 
ing to law, personal representative 
may sell at private sale.—Hand v. 
Motter, 73 Mo. 457. 

Leasehold 

Where a probate order directing 
an administrator to sell, a leasehold 
belonging to the estate to pay debts 
did not contain a direction to sell at 
private sale, it would be construed 
to require a public sale, under a stat¬ 
ute providing for a sale of personal¬ 
ty to pay debts without order of 
court, at public sale, especially 
where the lease itself provided that, 
In case of default by the lessee or 
his legal representatives or’ assigns 
in the payment of rent, the lease 
might be sold at public auction after 
two weeks’ published notice.—Or¬ 
chard v. Wright-Dalton-Bell-Anchor 
Store Co., 125 S.W. 486, 225 Mo. 414, 
20 Ann.Cas. 1072—24 C.J. p 630 note 
1 . 

45 . Ala.—Anderson v. Steiner, 115 
So. 4, 217 Ala. 85. 

46 . Ala.—Taylor v. Fulghum, S9 So. 
702, 206 Ala. 219. 

47. Ala.—Cater v. Howard, 159 So. 
830, 230 Ala. 133. 

48 . Cal.—First Federal Trust Co. v. 
Stewart, 217 P. 807, 62 Cal.App. 
687. 

S.D.—In re Ketcham, 171 N.W. 764, 
41 S.D. 515. 

^Reason for role 

Decedent’s heirs are afforded no 
statutory protection in administra¬ 
tor’s sale of personal property of es¬ 


tate for payment of debts by notice 
thereof, public auction, and special 
bond, as in case of sale of land for 
such purpose.—Meade v. Vande Voor- 
de, 299 N.W. 175, 139 Neb. 827. 

49. Ga.—Rogers v. Dickey, 45 S.E. 
71, 117 Ga. 819. 

50. Ga.—Rogers v. Dickey, supra— 
Bean v. Kirkpatrick, 30 S.E. 426, 
105 Ga. 476. 

Upset price fixed by court in order 
for sale see supra § 575. 

51. Md.—Knapp v. Knapp, 131 A. 
327, 149 Md. 217- 

Wash.—In re Larson’s Estate, 93 P. 
2d 431, 200 Wash. 318. 

Only exceptional circumstances 
should justify exercise of the court’s 
statutory power to fix the terms of 
the sale, and such matter should 
usually be left to the discretion of 
the personal representative.—Matter 
of Goldfarb, 157 N.Y S. 137, 93 Misc. 
401, 402—24 C.J. p 631 note 14. 

Statutory ex parte sale of divi¬ 
dend-paying corporate securities by 
the personal representative not being 
a judicial sale, see supra § 556, a 
statute authorizing the court to fix 
the terms of judicial sales is not 
applicable.—Barth v. Fidelity & Co¬ 
lumbia Trust Co., 224 S.W. 351, 188 
Ky. 788. 

Option 

Under the court’s statutory author¬ 
ity to prescribe the terms and con¬ 
ditions of sales of personal property, 
the court may authorize the granting 
of an option to buy shares of stock. 
—In re Larson’s Estate, 93 P.2d 431, 
200 Wash. 318. 


52. Ill.—Reynolds v. Wilson, 15 Ill. 
394, 60 Am.D. 753. 

Tex. —Jones v. Gilliam, Civ.App., 199 
S.W. 694. 

Waiver 

Service on purchaser of estate's 
realty of copy of order of surrogate 
authorizing sale under contract pro¬ 
viding for payment, on purchaser’s 
receipt of copy of order was waived, 
where purchaser was notified that 
order had been obtained, and agreed 
to arrange for closing deal.—In re 
Desotelle’s Estate, 258 N.Y.S. 119 
143 Misc. 732. 

53. Pa.—Overdeer v. Updegraff, 69 
Pa. 110. 

54. Ala.—King v. Gilreath, >45 So. 
89, 154 Ala. 129. 

24 C.J. p 631 note 10. 

Terms and conditions of sale of: 
Personalty under testamentary au¬ 
thority or common-law power 
see supra § 312. 

Realty under testamentary author¬ 
ity see supra § 285. 

Statements of the auctioneer vary¬ 
ing from, or adding to, the printed 
conditions or the description of the 
property to be sold cannot be in¬ 
sisted on by either the representa¬ 
tive or the purchaser.—Layton v. 
Hennen, 3 La. Ann. 1. 

55. Mo.—Riley v. Akin, 45 S.W.2d 
122, 226 Mo.App. 735. 

56. Alaska.—In re Holt's Estate, 7 
Alaska 630. 

57. La.—Fisette v. Taylor, 120 So. 
872, 167 La. 1103. 

24 C.J. p 617 note 65. 
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a deposit as a guaranty that the bidder will con¬ 
summate the purchase if the court approves the 
sale. 58 

b. Cash or Credit 

Unless restricted by statute, the court may order the 
property to be sold for cash or on credit, or partly for 
cash and partly on credit. In the case of a sale on credit, 
security for the purchase money may be required. 

Unless restricted by statute, the court may specify 
that the property shall be sold for cash or on cred¬ 
it, 59 or partly for cash and parti}' on credit. 60 
While it has been held that a sale not on credit as 
directed by the court is void, 61 it has also been held 
that if the sale is not made in accordance with the 
directions of the court it may be not absolutely 
void, 62 but its validity may depend on the subse¬ 
quent ratification of the heirs or devisees, or in a 
proper case on its confirmation by the court. 63 

In some jurisdictions it is held that it is the rep¬ 
resentative’s duty to sell only for cash 64 unless he is 
directed to sell on credit 65 or all the creditors con¬ 
sent to a sale on credit. 66 In other jurisdictions the 
rule is that the sale may be on credit. 67 Another 
view is that the first offering should be for cash, and 
if the property fails to bring its appraised value, a 
sale on credit is authorized. 68 

The period of credit is sometimes fixed by stat¬ 
ute 69 and is sometimes left to the sound discretion 
of the court. 70 In the case of a statutory sale of 


mining property under bond and lease, the court may 
extend the time for payment of the balance due 
without notice. 71 

Security for deferred payments. In the case of a 
sale on credit the personal representative must take 
security for the purchase money when required to 
do so by statute or order of court, 72 and where the 
order requires the sale to be made on good and suf¬ 
ficient security a sale is void where the representa¬ 
tive takes the individual note of the purchaser with¬ 
out security. 73 

Interest on deferred payments. It has been held 
that, where the terms of a succession sale did not 
provide for the making of notes with a specified 
rate of interest, only five per cent can be allowed 
on the purchase price. 74 

c. Mortgaged Property 

In the case of a sale under order of court of mort¬ 
gaged property the personal representative cannot require 
the purchaser to assume the mortgage, but the purchaser 
may agree to do so. 

While it has been held that a personal represen¬ 
tative, licensed to sell property on which there is a 
mortgage, has no authority to require as a condi¬ 
tion of the sale that the purchaser shall discharge 
the mortgage, 75 the representative may make an 
agreement with the purchaser that the latter shall 


Existence of minor heirs does not 
affect the rule.—Fisette v. Taylor, 
120 So. 872, 167 La. 1103. 

58. Ill.—Mueller v. Conrad, 52 N. 
E. 1031, 178 Ill. 276—Allen v. Shep¬ 
ard, 87 Ill. 314. 

59. Ky.—Underwood v. Cartwright, 
App., 47 S.W. 580. 

24 C.J. p 632 note 16. 

Mortgaged property see infra sub¬ 
division c of this section. 

60. Ill.—Moffitt v. Moffitt, 69 Ill. 
641. 

24 C.J. p 632 note 17. 

61. La.—Smelser v. Blanchard, 15 
La.Ann. 254. 

62. Ala.—Harris v. Parker, 41 Ala. 
604. 

Tex.—Cruse v. O’Gwin, 106 S.W. 757, 
48 Tex. Civ.App. 48. 

63. Ala.—McCully v. Chapman, 58 
Ala. 325. 

64. Conn.—Setaro v. Pemigotti, 136 
A. 571, 105 Conn. 685. 

24 C.J. p 632 note 20. 

Validity of sale 

Validity of administrator's sale is 
not affected by failure of administra¬ 
tor to sell for cash.—Setaro v. Pern-: 
igotti, supra. 

Creditor of heir is not prejudiced 
by administratrix' failure to obtain 


cash for estate property.—Setaro v. 
Pernigotti, supra. 

In Georgia 

(1) Sales by executors and admin¬ 
istrators must be for cash, unless 
otherwise authorized.—Peek v. Peek, 
142 S.E. 663, 166 Ga. 166. 

(2) Whether the sale shall be for 
cash or on credit is within the dis¬ 
cretion of the representative, to be 
exercised wisely for the best inter¬ 
ests of the estate.—Spence v. Dash¬ 
er, 63 Ga. 430—24 C.J. p 632 note 
25. 

65. Iowa.—Richards v. Adamson, 43 
Iowa 248. 

24 C.J. p 632 note 21. 

©a. N.Y.—Maples v. Howe, 3 Barb. 
Ch. 611. 

67. Tex.—Wood v. Wheeler, 11 Tex. 

122 . 

24 C.J. p 632 note 24. 

68 . La.—Lacroix's Succession, 30 
La.Ann. 924. 

24 C.J. p 632 note 26. 

It is only when the creditors so 
demand that the sale need be for 
cash.—Arceneaux v. Cormier, 144 So. 
722, 175 La. 941—24 C.J. p 632 note 
26 [b]. 

69. Ind.—Citizens' St. R. Co. v. Rob¬ 
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bins, 26 N.E. 116, 128 Ind. 449, 25 
Am.S.R. 445, 12 L.R.A. 498. 

24 C.J. p 632 note 27. 

70. Cal.—In re Benvenuto’s Estate, 
191 P. 678, 183 Cal. 382. 

24 C.J. p 632 note 28. 

Validity of statute 

The amendment of 1919, repealing 
Code Civ.Proc. § 1544, prohibiting the 
administrator from selling real prop¬ 
erty on a credit exceeding one year, 
and making the limit of credit to be 
given by the administrator discre¬ 
tionary, is not invalid.—In re Ben¬ 
venuto’s Estate, supra. 

71. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

Statute governing postponement of 
sale is not applicable to such spe¬ 
cial sale so as to require notice.— 
Kline v. Shoup, 226 P. 729, 38 Idaho 
202 . 

72. Mo.—Wilkerson v. Allen, 67 Mo. 
502. 

24 C.J. p 632 note 30. 

73. Ind.—Citizens’, St. R. Co. v. Rob¬ 
bins, 26 N.E. 116, 128 Ind. 449, 25 
Am.S.R. 445, 12 L.R.A. 498. 

74 u La.—Balovich's Succession, 58 
So. 873, 130 La. 1043. 

75. Ill.—Selb v. Montague, 102 Ill. 
446. 
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discharge the mortgage debt. 76 

Where property of decedent is subject to a mort¬ 
gage containing a pact de non alienando, the court 
has no power to direct a sale partly for cash and 
partly on credit, 77 A creditor of an estate whose 
debt operates as a judicial mortgage and is in a 
twelve months' bond executed by decedent cannot 
cause the property of the succession to be sold for 
cash without benefit of appraisement to satisfy his 
claim. 78 

§ 598. Who May Purchase 

Various persons have been held to be qualified to 
purchase at a sale under order of court, such as a credi¬ 
tor of the estate, a former agent of the personal repre¬ 
sentative, etc. 

Various persons have been held to be qualified to 
purchase at a sale under order of court. 79 If a per¬ 
son making a bid m the names of others complies 
with the bid and takes title in their names, it is no 
concern of the heirs whether the person who actu¬ 
ally made the bid was authorized to use the names 
in which the bid was made. 80 The creditors of the 
estate cannot object to the substitution by a court of 
equity of one person in place of another as pur¬ 
chaser of the property sold, if the person so substi¬ 
tuted in place of the original purchaser is responsi¬ 
ble and ready to comply in all respects with the 
terms of sale. 81 

A former agent of the personal representative is 
not disqualified from purchasing the property, pro¬ 
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vided he has made no fraudulent concealment of 
material facts and he has fully discharged his duties 
as agent. 82 

An officer of a corporation is not disqualified, in 
the absence of fraudulent misrepresentations, from 
purchasing corporate stock at a sale under order of 
court by a personal representative. 83 

Attorney . A sale of realty to the attorney of the 
representative who obtained the order of sale is 
voidable as against public policy. 84 However, an 
attorney representing creditors is not prohibited 
from purchasing at such sale, provided they do not 
object. 85 

Guardian of children. A guardian of decedent’s 
children has no right to purchase the property of 
decedent at a sale by the personal representative un¬ 
der order of court, 86 but it is usually considered 
that, if such guardian does purchase, the sale is 
voidable only and not absolutely void. 87 On the 
other hand, it has been held that a purchase by a 
guardian at such sale is not voidable when the pur¬ 
chase is for an adequate price, is above suspicion, 
and is for the best interests of the estate, particu¬ 
larly when it is confirmed by the court. 88 Where 
the guardian has neither money of the ward nor 
power to control the property sold, he may pur¬ 
chase such property for himself. 89 

Judgej appraiser , or commissioner. A purchase by 
the judge who ordered the sale, 90 by the person who 
appraised the lands, 91 or by one of the commission- 
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76. Minn.—Culver v. Hardenbergh, 
33 N.W. 792, 37 Minn. 225. 

24 C.J. p 633 note 37. 

77. La.—Thompson’s Succession, 7 
So. 477, 42 La.Ann. 118. 

Pact de non alienando see the C.J. 
S. title Mortgages § 389, also 41 
C.J. p 708 note 55. 

78 . La.—Boyd’s Succession, 13 La. 
Ann. 439. 

79. Creditor of the estate may di¬ 
rectly, or through an agent, purchase 
property sold under order of court. 
—Jarrett v. Ross, Tex.Civ.App., 132 
S.W.2d 286, error -dismissed, judg¬ 
ment correct. 

Who may purchase at sale of: 

Personalty under testamentary au¬ 
thority or common-law power 
see supra §§ 313, 314. 

Realty under testamentary author- 
ty see supra §§ 287, 288. 

80. Fla.—Deans v. Wilcoxon, 7 So. 
163, 25 Fla. 980. 

81. Md.—Farmers* Bank v. Clarke, 
28 Md. 145. 

82. Ala.—Peters Mineral Land Co. 
v. Hooper, 94 So. 606, 208 Ala. 324. 

88 . Ky.—Barth v. Fidelity & Colum- 

34 C.J.S.—36 


bia Trust Co., 224 S.W. 351, 188 i 
Ky. 788. i 

Knowledge of the corporate offi¬ 
cer that his purchase price does not 
represent the true value of the stock 
does not invalidate his purchase, 
since he owes to the personal repre¬ 
sentative and persons interested only 
the same duty which he owes to any 
stockholder, that is, to refrain from 
fraudulent misrepresentations.— 

Barth v. Fidelity & Columbia Trust 
Co., supra. 

84. Ark.—Crider v. Simmons, 96 S. 
W.2d 471, 192 Ark. 1075. 

Ga.—De Vaughn v. Griffith, 101 S.E. 
794, 149 Ga. 697. 

Ill.—Shearman v. Cooper, 128 N.E. 

559, 294 Ill. 314. 

24 C.J. p 639 note 96. 

85. Ky.—Browder v. Nourse, 251 S. 
W. 825, 199 Ky. 531. 

86; I£y.—Charles v. Daniels, 131 S. 

W. 42, 140 Ky. 379. 

24 C.J. p 633 note 48. 

Guardian aa litem 

(1) An infant's guardian ad litem, 
asserting claim against estate of 
ward’s deceased mother, was in no 
position to buy decedent’s realty, ei¬ 
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ther directly or indirectly, at com¬ 
missioner’s sale for payment of es¬ 
tate’s debts, and having done so be¬ 
came constructively trustee for ward. 
—Graham v. Floyd, 197 S.E. 873, 214 
N.C. 77. 

(2) Right of guardian ad litem to 
purchase infant's property generally 
see the C.J.S. title Infants § 111, al¬ 
so 31 C.J. p 1144 notes 75-83. 

Undertutor is not legally incapable 
of buying the property of the suc¬ 
cession in which his ward is interest¬ 
ed as heir.—Friedlander v. Friedman, 
81 So. 879, 145 La. 141—24 C.J. p 633 
note 48 [b]. 

87. Mich.—Egan v. Greece, 45 N.W. 
74, 79 Mich. 629. 

24 C.J. p 633 note 49. 

88. W.Va.—Brown v. McGraw, 128 
S.E. 124, 98 W.Va. 607. 

89. Pa.—Chorpenning's Appeal, 32 
Pa. 315, 72 Am.D. 789. 

90. Mich.—Woods v. Monroe, 17 
Mich. 238. 

24 C.J. p 639 note 97. 

91. Ark.—Brown v. Nelms, 112 S.W. 
373, 86 Ark, 368. 

24 C.J. p 639 note 98. 
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ers appointed to make the sale 92 is usually objec¬ 
tionable. 

Relative or husband or wife of personal rep resen- 
tative . While some authorities indicate that under 
certain circumstances a purchase by the wife of the 
personal representative is not improper, 93 a sale to 
a near relative, or the husband or wife, of the per¬ 
sonal representative usually is voidable, 94 and un¬ 
der some statutes a purchase by the wife of the 
personal representative is void. 95 Near relationship 
between the representative and the purchaser does 
not compel an inference of fraud, but is merely a 
circumstance to be carefully considered with the 
other circumstances in the case. 96 

Widow or heir . Property of a decedent sold un¬ 
der order of court may be purchased by either the 
widow who is not an administratrix 97 or an heir. 98 

§ 599. - Executor or Administrator 

a. In general 


b. When personal representative may 

purchase 

c. Effect of unauthorized purchase 

d. Ratification 

a. In General 

The general rule is that a personal representative may 
not purchase either directly or indirectly property sold 
by him under order of court. The rule is not dependent 
on the existence of fraud or unfairness. 

Subject to certain limitations discussed in subdi¬ 
vision b of this section infra, as a general rule, 
sometimes declared by statute, where property of 
decedent is sold under order of the court the per¬ 
sonal representative cannot lawfully become the pur¬ 
chaser at his own sale; 99 and in the application of 
this rule it is immaterial whether he purchases di¬ 
rectly or indirectly through the medium of an agent 
or third person who purchases ostensibly for him¬ 
self but really for the personal representative. 1 
There is all the more reason for the application of 


However, it lias been held that an 
appraiser may become a purchaser 
from an executor of property he has 
appraised, unless it is shown that 
he undervalued the property with a 
view of becoming a purchaser, so 
that a sale to an appraiser of cor¬ 
porate stock on which he refused to 
place a value, because its value was 
unknown, is not invalid.—Barth v. 
Fidelity & Columbia Trust Co., 224 
S.W. 351, 188 Ky. 788. 

92 . Ky.—Penn v. Rhoades, 100 S.W. 
288, 124 Ky. 798, 30 Ky.L. 997. 

24 C.J. p 639 note 99. 

93. Ind.—Crawford v. Gray, 30 IT. 
E. 885, 131 Ind. 53. 

24 C.J. p 639 note 93 [b]. 

94. Ark.—Crider v. Simmons, 96 S. 
W.2d 471, 192 Ark. 1075. 

Ga.—Head v. Scruggs, 173 S.E. 113, 
178 Ga. 324. 

Idaho.—Swinehart v. Turner, 259 P. 
3, 44 Idaho 461. 

Ohio.—Gahanna Bank Co. v. Miesse, 
181 N.E. 31, 41 Ohio App. 316. 

S.D.—Cooper v. Burchett, 279 N.W. 
598, 600, 66 S.D. 162, citing Corpus 
Juris. 

Wash.—De La Pole v. Lindley, 204 
P. 12, 118 Wash. 387. 

24 C.J. p 639 note 93. 

Purchase by representative as agent 
for relative 

A purchase of land of decedent by 
executor as agent of his wife is 
voidable.—Naylor v. Thomas, 228 S. 
W. 9, 190 Ky. 588. 

9& Statutes making purchase by 
representative void 
Under a statute expressly making 
void all purchases of the property of 
the estate by the personal represen¬ 
tative, whether directly or indirect¬ 


ly, a sale to the wife of the repre¬ 
sentative is void.—Acton v. Lamber- 
son, 202 P. 421, 102 Or. 472, rehear¬ 
ing denied 202 P. 732, 102 Or. 472. 
Presumption that wife purchased 
for herself 

Where administrator’s wife pur¬ 
chased at administrator’s sale, there 
was no conclusive presumption aris¬ 
ing from the fact that she continued 
to hold the purchased property in 
her own name, and did not transfer 
it to the administrator, that she pur¬ 
chased for herself, and that the pur¬ 
chase was not one indirectly by the 
administrator, in violation of stat¬ 
ute.—Acton v. Lamberson, supra. 

96. Conn.—Setaro v. Pernigotti, 136 
A. 571, 572, 105 Conn. 685, citing 
Corpus Juris. 

24 C.J. p 639 note 94. 

97. Ill.—Sheahan w. Madigan, 114 
N.E. 135, 275 Ill. 372. 

24 C.J. P 633 note 46. 

98. Mo.—Aubuchon v. Aubuchon, 34 
S.W. 569, 133 Mo. 260. 

24 C.J. p 633 note 47. 

99. Ark.—Crider v. Simmons, 96 S. 
W.2d 471, 192 Ark. 1075. 

Kan.—Crowley v. Nixon, 296 P. 376, 
132 Kan. 552, rehearing granted 
297 P. 1117. 

Ky.—Davis v. Bush, 249 S.W. 327, 
198 Ky. 558—Naylor v. Thomas, 
228 S.W. 9, 190 Ky. 588. 

Md.—Sessions v. Casey, 118 A. 759, 
141 Md. 312. 

N.Y.—-In re Walsh’s Ex’rs, 214 N.Y. 

S. 167, 126 Misc. 479. 

24 C.J. p 633 note 50. 

Iioan to purchaser 

Where plaintiffs purchased land 
belonging to their father’s estate 
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from bank which was administrator 
of the estate and broker, who agreed 
to obtain money necessary to com¬ 
plete the transaction, being unable 
to sell note and mortgage executed 
by plaintiffs, assigned them to bank 
which furnished the money, and 
there was no evidence of fraud or 
unconscionable conduct of the bank 
in its dealings with plaintiffs, either 
as administrator or as owner of the 
mortgage, the mortgage was not 
void on ground that the bank com¬ 
mitted an act of self-dealing in vio¬ 
lation of its fiduciary duty or on 
ground that the transaction consti¬ 
tuted an attempt by the bank to ac¬ 
quire property of which it was trus¬ 
tee.—Wright v. First Nat. Bank of 
Monroe, 297 N.W. 505, 297 Mich. 315. 

1 . U.S.—Strates v. Dimotsis, C.C.A. 
Tex., 110 F.2d 374, 376, citing Cor¬ 
pus Juris, and certiorari denied 61 
S.Ct. 24, 311 U.S. 666, 85 L.Ed. 427 
—Turner v. Kirkwood, C.C.A.Okl., 
49 F.2d 590. 

Ala.—Meeks v. Miller, 108 So. 864, 
214 Ala. 684. 

Ark.—Crider v. Simmons, 96 S.W.2d 
471, 192 Ark. 1075. 

Colo.—Toll v. McKenzie, 299 P. 14, 
88 Colo. 582. 

Conn.—Delaney v. Kennaugh, 136 A. 
108, 105 Conn. 557. 

D.C.—Keys v. Keets, 68 F.2d 409, 62 
App.D.C. 362, certiorari denied 54 
S.Ct. 642, 292 U.S. 629, 78 L.Ed. 
1483, and Keys v. Hansborough, 54 
S.Ct. 642, 2 92 U.S. 629, 78 L.Ed. 
1483. 

Ga.—Arnold v. Arnold, 113 S.E. 798, 
154 Ga. 195—Ison v. Nutting, 113 
S.E. 197, 153 Ga. 682—Gammage v. 
Perry, 116 S.E. 126, 29 Ga.App. 427. 
Idaho.—Swinehart v. Turner, 25-9 P. 
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this rule where the sale is tainted with fraud or un¬ 
fairness ; 2 but a purchase by the personal represen¬ 
tative, either directly or indirectly, will not be sus¬ 
tained regardless of the absence of a fraudulent or 
wrongful intent. 3 

The rule forbidding purchase by the personal rep¬ 
resentative is not contingent on actual injury to an¬ 
other, but the test is whether there is a clash be¬ 
tween the personal interests and the duties of the 
personal representative. 4 It is intended to deny to a 
designing representative an opportunity of plunder¬ 
ing or exploiting the trust which he represents, 5 
and is based on considerations of policy which for¬ 
bid a fiduciary from deriving any personal benefit 
from his dealings with the estate committed to his 
care, 6 and hence applies where the representative 
purchases as the agent of another 7 with a view to 
making a profit out of the transaction, 8 or where 
he derives a benefit from the sale 9 by acquiring an 
interest in the property, either jointly with, 10 or in 
the right of, 11 a third person. 


b. When Personal Representative May Pur¬ 
chase 

Under various circumstances the personal represen¬ 
tative may purchase at his own sale, as where he is 
authorized to do so by statute or by the court, or the 
purchase is made fairly and with the knowledge of in¬ 
terested persons, or his purchase is necessary to protect 
his interest in the estate. 

Under various circumstances the personal repre¬ 
sentative may purchase at a sale under order of 
court. 12 He may purchase when authorized to do 
so by statute. 13 In addition, the court may, in its 
discretion, grant to the representative leave to bid 
or purchase at his own sale, 14 and in all cases where 
it may be proper for the representative to become 
the purchaser, he should, for his own protection, ob¬ 
tain such permission from the court. 15 

Independently of statutes permitting a purchase 
by the personal representative at his own sale, it has 
been held that the representative may purchase at 
his own sale if he bids fairly with the knowledge 
and consent of the heirs or next of kin who have 
at the time full knowledge of the condition of the 
estate and the value of the property; 16 and if the 


3, 44 Idaho 461—Swinehart v. property of estate at bona fide sale 

Turner, 224 P. 74, 38 Idaho 602. after resignation and appointment 
Ill.—Davison v. Simater, 7 N.E.2d of succeeding administrator.—Con- 
867, 366 Ill. 139—Ehrgott v. Sea- tinental Oil Co. v. Helms, 105 P.2d 


born, 2 N.E.2d 99, 363 Ill. 292— 
Schultz v. O’Hearn, 149 N.E. 808, 
319 Ill. 244. 

Mo.—Mumbach v. Nienhaus, 219 S. 
W. 354. 

Neb.—Meade v. Vande Voorde, 299 
N.W. 175, 139 Neb. 827. 

Ohio.—Gahanna Bank Co. v. Miesse, 
181 N.E. 31, 41 Ohio App. 316. 

Or.—Acton v. Lamberson, 202 P. 421, 
102 Or. 472, rehearing denied 202 
P. 732, 102 Or. 472. 

Pa.—In re Bernhard's Estate, 17 
Lehigh Co.L.J. 310—In re Waelly's 
Trust Fund, 85 Pittsb.Leg.J. 702. 

S.D.—Cooper v. Burchett, 279 N.W. 
598, 66 S.D. 162. 

Tex.—Dilbeck v. Blackwell, Civ.App., 
126 S.W.2d 760, error refused— 
Kreis v. Kreis, Civ.App., 57 S.W.2d 
1107, 1109, citing Corpus Juris, 

and error dismissed. 

24 C.J. p 634 note 51. 

Strict compliance required 

An executor or administrator is 
held to strict compliance with stat¬ 
ute prohibiting purchase of the 
property of the estate by an execu¬ 
tor or administrator, directly or in¬ 
directly.—Acton v. Lamberson, 202 P. 
421, 102 Or. 472, rehearing denied 
202 P. 732, 102 Or. 472. 

Former personal representative 
A statute which provides that no 
executor or administrator can pur¬ 
chase property of estate directly or 
indirectly does not prohibit a form¬ 
er administratrix from purchasing 


214, 187 Okl. 633. 

2. Mo.—Stitt v. Stitt, 103 S.W. 547, 
205 Mo. 155. 

24 C.J. p 635 note 52. 

3. Wash.—Stewart v. Baldwin, 149 
P. 662, 86 Wash. 63. 

24 C.J. p 635 note 53. 

4. U.S.—Turner v. Kirkwood, C.C. 

A.Okl., 49 F.2d 590, 594, citing 

Corpus Juris. 

Ill.—Rittenhouse v. Smith, 99 N.E. 

657, 255 Ill. 493. 

24 C.J. p 635 note 54. 

5. S.D.—Cooper v. Burchett, 279 N. 
W. 598, 66 S.D. 162. 

6. N.V—In re Walsh’s Ex’rs, 214 
N.Y.S. 167, 126 Misc. 479. 

24 C.J. p 635 note 54. 

7. La.—Neda v. Fontenot, 2 La.Ann. 
782. 

24 C.J. p 635 note 55. 

8. La.—Willis v. Berry, 28 So. 888, 
104 La. 114. 

24 C.J. p 635 note 56. 

9. Ga.—Moore v. Carey, 42 S.E. 258, 
116 Ga. 28. 

24 C.J. p 635 note 57. 

10. Ark.—Griffith v. Maxfield, 39 S. 
W. 852, 63 Ark. 548. 

24 C.J. p 635 note 58. 

11. Ala.—Calloway v. Gilmer, 36 
Ala. 354. 

Ark.—McGaughey v. Brown, 46 Ark. 
25. 

12. Ky.—Grooms v. Grooms, 7 S. 
W.2d 863, 225 Ky. 228. 
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13. S.C.—Huger v. Huger, 30 S.C. 
Eq. 217. 

24 C.J. p 636 note 70, p 175 note 28 
[a]. 

Heir appointed administrator has 
statutory right to purchase property 
of succession.—Gravet v. Gonsoulin, 
119 So. 785, 10 La.App. 553, rehear¬ 
ing denied 120 So. 643, 10 La.App. 
553. 

Administrator holding mortgage 
on succession property has, under 
Rev.Civ.Code art 1146, as amended 
by Act 1912 No. 197, the right as 
mortgage creditor to purchase mort¬ 
gaged property at sale of effects of 
succe^i^—Succession of Haw¬ 
thorne, 104 So. 481, 158 La. 637. 

14. Pa.—In re Custer's Estate, 94 
Pa.Super. 70. 

24 C.J. p 638 note 89. 

Statutory authority of court 

Under statutory authority the 
court may permit a purchase by the 
representative if satisfied that such 
action will not be prejudicial to the 
estate.—Terry v. Terry, 25 N.E.2d 
205, 305 Mass. 113. 

15. Pa.—In re Apple's Estate, 31 
Pa.Dist. & Co. 445, 52 York Co. 
18. 

24 C.J. p 638 note 90. 

16. U.S.—Turner v. Kirkwood, C.C. 

A. Okl., 49 F.2d 590, 594, citing 

Corpus Juris. 

N.C.—Gurganus v. McLawhorn, 193 
S.E. 844, 212 N.C. 397. 

W.Va.—Brown v. McGraw, 128 S.ID- 
124, 98 W.Va. 607. 

24 C.J. p 635 note 60. 

Ratification of sale see infra sub¬ 
division d of this section. 
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sale is made not by a representative but by a com¬ 
missioner appointed to sell, or some other person 
not acting under the orders of the representative, the 
representative may properly become a purchaser. 17 
Further, if the representative has an interest in the 
estate, it may be necessary for him to purchase for 
his own protection, and consequently it is held that, 
in such case a purchase by him will be upheld if the 
sale is fairly conducted, 18 unless, notwithstanding 
the representative’s interest, his purchase would re¬ 
sult to the disadvantage and injury of others having 
an interest in the property. 19 

The rule forbidding a purchase by the personal 
representative at his own sale is applicable only to 
persons who are in fact personal representatives of 
decedent, and not to one who, being entitled to ad¬ 
minister, procured the appointment of a third per¬ 
son, 20 or who, although appointed administrator or 
nominated as executor, did not qualify or enter on 
the duties of the office. 21 Where a personal rep¬ 
resentative has resigned, a purchase by him from his 
successor in office is not objectionable in the absence 


of fraud or collusion. 22 

The representative may purchase from the pur¬ 
chaser if the sale was fairly conducted and there 
was no understanding at the time of the sale that 
the representative should share in, or receive the 
benefit of, the purchase. 23 The mere fact of the 
representative’s subsequent purchase does not war¬ 
rant a presumption of fraud, 24 but such a transac¬ 
tion raises a strong but not conclusive 25 inference 
or presumption that it was only an indirect pur¬ 
chase by the representative at his own sale, and ev¬ 
ery presumption of indirection must be repelled by 
clear and convincing evidence. 26 Until the sale is 
confirmed it is incomplete, see infra § 608, and a 
purchase by the executor or administrator from the 
purchaser before confirmation is within the prohi¬ 
bition against purchasing at his own sale. 27 

c. Effect of Unauthorized Purchase 

Where a personal representative improperly pur¬ 
chases at his own sale under order of court the sale or¬ 
dinarily is merely voidable at the option of interested 
persons. 


Notice 

(1) Statutory notices by publica¬ 
tion of hearing’s on petition for ap¬ 
pointment of administrator of dece¬ 
dent’s estate and final settlement of 
administrator’s account do not afford 
decedent’s heirs constructive knowl¬ 
edge of extraordinary events in ad¬ 
ministration of estate, such as ad¬ 
ministrator’s sale of personal prop¬ 
erty thereof to himself for much less 
than its true value in violation of 
statute.—Meade v. Vande Voorde, 
299 N.W. 175, 139 Neb. 827, 

(2) Hence, even though notice to 
heirs or next of kin is not required 
by statute, such notice should be 
given, and failure to give notice will 
prevent the court from authorizing 
or approving a sale to the represen¬ 
tative.—Meade v. Vande Vorde, su¬ 
pra. 

17. U.S.—Turner v. Kirkwood, C.C. 

A.Okl., 49 F.2d 590, 593, citing 

Corpus Juris. 

Ky.—Grooms v. Grooms, 7 S.W.2d 
863, 225 Ky. 228. 

W.Va.—Brown v. McGraw, 128 S.E. 
124, 127, 128, 98 W.Va. 607, citing 
and quoting Corpus Juris. 

24 C.J. p 635 note 61. 

18. Ala.—Batson v. Etheridge, 195 
So. 873, 239 Ala. 535--Meeks v. 
Miller, 108 So. 864, 214 Ala. 684. 

Ga.—Head v. Scruggs, 17 3f S.E. 113, 
178 Ga. 324—Gormley v. Askew, 
170 S.E. 674, 177 Ga. 554, followed 
in Mobley v. Askew, 170 S.E. 894, 
47 Ga.App. 517, transferred, see 
166 S.E. 772, 176 Ga. 19—Melton v. 
Phoenix Mut. Life Ins. Co., 128 S. 
E. 900, 901, 160 Ga. 694, citing Cor¬ 
pus Juris —Robinson v. Smith, 125 


S.E. 593, 159 Ga. 269—Thompson 
v. Thompson, 121 S.E. 225, 157 Ga. 
377—Arnold v. Arnold, 113 S.E. 
798, 154 Ga. 195, citing Corpus Ju¬ 
ris. 

La.—Satcher v. Radesich, 96 So. 35, 
153 La. 468. 

W.Va.—Brown v. McGraw, 128 S.E. 

124, 98 W.Va. 607. 

24 C.J. p 635 note 62. 

Agreement with relative 

Agreement by personal represen¬ 
tative with his brother that if the 
bid should not be above a specified 
sum the brother should buy the 
property and reconvey to the per¬ 
sonal representative amounts mere¬ 
ly to an arrangement that the per¬ 
sonal representative purchases to 
protect the interests of himself and 
other heirs and is not invalid as a 
purchase by the personal representa¬ 
tive at his own sale.—Turner v. 
Turner, 125 P. 730, 34 Okl. 284. 

Equity will not aid a personal 
representative who has purchased 
property through an agent with the 
understanding that such agent 
should convey to him, merely be¬ 
cause the representative has ex¬ 
pended money on the property, the 
rule that a personal representative 
who is interested in the estate may 
purchase the property not applying 
where the arrangement for indirect 
purchase is concealed from the 
court.—Keys v. Keets, 68 F.2d 409, 
62 App.D.C. 362, certiorari denied 54 
S.Ct. 642, 292 U.S. 629, 78 L.Ed. 1483, 
and Keys v. Hansborough, 54 S.Ct. 
642, 292 U.S. 629, 78 L.Ed 1483. 

19. Ga.—Gormley v. Askew, 170 S. 
E. 674, 177 Ga. 554, followed in, 
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Mobley v. Askew, 170 S.E. 894, 47 
Ga.App. 517, transferred, see 166 
S.E. 772, 176 Ga. 19. 

Ky.—Naylor v. Thomas, 228 S.W. 9, 
190 Ky. 588. 

20. U.S.—Gray v. Quicksilver Min. 
Co., C.C.Cal., 68 F. 677. 

24 C.J. p 636 note 67. 

21 . Mo.—Grayson v. Weddle, 63 Mo. 
523. 

N.Y.—Valentine v. Duryea, 37 Hun 
427. 

22 . Ohio.—Woodward v. Curtis, 19 
Ohio Cir.Ct. 15, 10 Ohio Cir.Dec. 
400. 

23. N.J.—Stever v. Hall, 122 A 441, 
95 N.J.Eq. 169. 

24 C.J. p 636 note 63. 

ftesale by purchaser who was rela¬ 
tive 

A sale to administratrix's daugh¬ 
ter, followed by conveyance to ad¬ 
ministratrix, is not invalid where 
adequate consideration is shown.— 
Soleau v. Soleau, 236 N.W. 801, 254 
Mich. 344, certiorari denied 52 S.Ct. 
17, 284 U.S. 632, 76 L.Ed. 538. 

24. Mo.—Mumbach v. Nienhaus, 219 
S.W. 354. 

24 C.J. p 636 note 64. 

25. Tex.—Dilbeck v. Blackwell, Civ. 
App., 126 S.W. 2d 760, error refus¬ 
ed. 

26. N.J.—Stever v. Hall, 122 Aj 441, 
95 N.J.Eq. 169. 

Tex.—Dilbeck v. Blackwell, Civ.App., 
126 S.W.2d 760, 764, citing Corpus 
Juris, and error refused. 

24 C.J. p 636 note 65. 

27. Ark.—Bland v. Fleeman, 23 S. 
W. 4, 58 Ark. 84. 

24 C.J. p 636 note 66. 
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A purchase of property of the estate by an exec¬ 
utor or administrator at a sale under order of court, 
while universally considered to be highly improper, 
is usually held to be merely voidable at the election 
of the persons interested, and not void ; 2S but under 
special circumstances the sale has been held void. 29 
Statutes providing that such sales are void have 
heen construed to mean simply that they are void¬ 
able, 30 even though the representative pays full val¬ 
ue. 31 but in some jurisdictions such statutes have 
been construed strictly to render the sale absolutely 
void. 32 There are a number of cases in which such 
purchases have been characterized by the court as 
“void,” 33 but a careful consideration of such cases 
will usually lead to the conclusion that the use of 
this term is an inadvertence, and that the court did 
not intend to use it in its strictly accurate meaning. 

In jurisdictions in which a purchase by the repre¬ 
sentative is deemed voidable and not void, it fol¬ 
lows that until the sale is actually set aside the le¬ 


gal title remains in the representative. 34 He holds 
the title, however, as a trustee for those whom he 
represents. 35 

Refunding of purchase money . The representa¬ 
tive is entitled to have the purchase money which 
he has paid refunded to him where the sale to him 
is disaffirmed or he is held as a trustee for the per¬ 
sons interested in the property. 36 

d. Ratification 

An improper purchase by the persona! representative 
at h ; s cwn sale may be affirmed or disaffirmed by in¬ 
terested persons, provided the election is made within a 
reasonable time. 

Under the rule that a purchase by the personal 
representative is voidable and not void, see supra 
subdivision c of this section, interested persons have 
the right to elect whether they will disaffirm the sale 
or ratify it and hold the representative as trustee 
for the purchase price. 37 In this connection it has 


23. Ala.—Meeks v. Miller, 108 So. 
864, 214 Ala. 684—McMillan v. 

Rlishir.gr. SO Ala. 4G2—Daniel v. 
Stough, 73 Ala. 379—James v. 
James 55 Ala. 525—Calloway v. 
Gilmer, 36 Ala. 354. 

Ccnn —Delaney v. Kennaugh, 136 A. 

108, 105 Conn. 557. 

Ga.—Thomas v. Couch. 156 S.E. 206, 
171 Ga. 602—R.obinson v. Smith, 
125 S.E 593, 159 Ga. 269—Arnold 
v. Arnold. 113 S.E. 798. 154 Ga. 195 
—Ison v. Nutting. 113 S.E. 197, 
153 Ga. 682—Warner v. Hill, 112 
SE. 478. 153 Ga. 510—Gammage v. 
Perr;y, 116 S.E. 126, 29 Ga.App. 

427. 

Ill—Schultz v. O'Hearn, 149 N.E. 
808, 319 ifl. 244. 

Ky.—Grooms v. Grooms, 7 S.W.2d 
863, 225 Ky. 228—Davis v. Bush, 
249 S.W. 327, 198 Ky. 558—Naylor 
v. Thomas, 228 S.W. 9, 190 Ky. 
588. 

Md.—Sessions v. Casey, 118 A. 759, 
141 Md. 312. 

Minn.—In re Sprain’s Estate, 272 N. 
W. 779, 199 Minn. 511, 111 A.L.R. 
1357. 

Mo.—Ambruster v. Ambruster, 31 S. 
W.2d 28, 38, 326 Mo. 51, 77 A.L.R. 
782, ciiing Corpus Juris. 

N.Y.—Johnston v. Johnston, 227 N. 

Y.S. 526, 131 Misc. 323. 

Pa.—In re McRoberts’ Estate, 19 A. 
2d 407, 341 Pa. 524—Hadesty v. 
Hadesty, 5 Sch.Reg. 30. 

24 C.J. p 636 note 71. 

Liability of representative for pur¬ 
chasing- at own sale see infra § 
665. 

Purchase by executor or administra¬ 
tor at own sale as creating con¬ 
structive trust see the C.J.S. title 
Trusts § 151, also 65 C.J. p. 485 
note 85. 


Purchase by coexecutor may be 
avoided by the heirs or devisees, al¬ 
though the purchaser had nothing 
to do with procuring the order of 
sale, but the petition was presented, 
the bond given, and the sale made 
by another executor. 

Mo.—Greene v. Holt, 76 Mo. 677. 

Pa.—Beeson v. Beeson, 9 Pa. 279. 
Agreement subsequent to sale 

Where, prior to execution and de¬ 
livery of deed by executor, he agreed 
to take over purchaser’s bid, or take 
a conveyance from him, the sale was 
voidable at instance of distributees, 
although there was no agreement 
prior to sale, and although executor 
paid purchaser a profit.—Livingston 
v. Peacock, 116 S.E. 618, 155 Ga. 261, 
followed in 131 S.E. 687, 161 Ga. 881. 

Loan to purchaser 

Where plaintiffs purchased land 
belonging to their father's estate 
from bank which was administrator 
of the estate and broker who agreed 
to obtain money necessary to com¬ 
plete the transaction, being unable 
to sell note and mortgage executed 
by plaintiffs, assigned them to bank 
which furnished the money, action 
of bank in loaning the money, and 
taking the mortgage was voidable 
only 1 and did not constitute violation 
of statute providing that an admin¬ 
istrator shall not purchase nor be 
interested in purchase of decedent's 
land sold by the administrator.— 
Wright v. First Nat. Bank of Mon¬ 
roe, 297 N.W. 505, 297 Mich. 315. 
Right of representative to assert re¬ 
sulting trust 

Rule preventing an administratrix 
from either directly or indirectly 
selling estate property to herself did 
not bar administratrix from enforc¬ 
ing trust for her own benefit in a 
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one-half interest of estate property 
purchased by defendant and paid for 
by funds accumulated through joint 
efforts of administratrix and defend¬ 
ant, where probate sale was not void 
and had not been attacked by parties 
interested in estate in a proper pro¬ 
ceeding.—Santos v. Santos, Cal.App , 
89 P.2d 164. 

29. La.—Tucker v. Benedict, 38 So. 

142, 114 La. 203. 

24 C.J. p 636 note 71 [c], [d]. 

3a Minn.—In re Sprain's Estate. 
272 N.W. 779, 199 Minn. 511, 111 
A.L.R. 1357. 

Neb.—Meade v. Vande Voorde, 299 
N.W. 175. 139 Neb. 827. 

Wis.—In re Hoya's Will, 180 N.W. 

940, 173 Wis. 196. 

24 C.J. p 637 note 72. 

31. Neb.—Meade v. Vande Voorde, 
299 N.W. 175, 139 Neb. 827. 

32. N.Y.—Terwilliger v. Brown, 44 
j N.Y. 237—Forbes v. Halsey, 26 N. 

Y. 53. 

33. La.—Succession of Hawthorne, 

’ 104 So. 481, 158 La. 637. 

I 24 C.J. p 637 notes 73, 74. 

34. N.C.—Highsmith v. Whitehurst, 
26 S.E. 917, 120 N.C. 123. 

24 C.J. p 637 note 76. 

35. Mo.—Ambruster v. Ambruster, 
31 S.W.2d 28, 38, 326 Mo. 51, 77 
A.L.R. 782, citing Corpus Juris. 

Neb.—Meade v. Vande Voorde, 299 
N.W. 175, 139 Neb. 827. 

24 C.J. p 637 note 77. 

Executor or administrator as trustee 
generally see supra § 142. 

36. N.C.—Highsmith v. Whitehurst, 
26 S.E. 917, 120 N.C. 123. 

24 C.J. p 639 note 92. 

37. Ga.—Gammage v. Perry, 116 S. 
E. 126, 29 Ga.App. 427. 
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been held that each of the persons interested has 
an individual election, and a ratification by some of 
the heirs or devisees will not preclude a repudia¬ 
tion by the others. 38 The election must, however, 
be a single one as to all of the land sold, the per¬ 
sons interested not being entitled to affirm the sale 
as to a part of the land and disaffirm it as to the 
remainder. 39 

Time for election. The right to disaffirm the sale 
must be exercised within a reasonable time after the 
irregular purchase has become known to the person 
seeking its avoidance, as acquiescence in the sale for 
a long time will create a presumption of ratifica¬ 
tion. 40 

Manner . A ratification may be effected by acts 
done by the persons interested with knowledge of 
the facts, 41 such as participation in the sale or a 
failure to make objections within a reasonable 
time, 42 or a demand for, 43 or acceptance of, 44 their 
share of the purchase money; and it has also been 
held that the sale is ratified where a decree settling 
the final accounts of the representative, which in¬ 
cludes the proceeds of the sale, is made without ob¬ 
jection, the court and the beneficiaries having full 
knowledge of the facts. 45 Where an interested per¬ 


son requested the executor to purchase at the sale, 
his heirs are estopped to question the validity of the 
sale, 46 but the discharge of the administrator and 
his sureties, without the rendition of an account, al¬ 
though with the consent of the heirs, does not estop 
them from suing to recover the land. 47 

When ratification by creditors binds heirs. If the 
creditors have assented to a purchase by the admin¬ 
istrator at his own sale, and the whole estate is suf¬ 
ficient in amount to pay only about fifty per cent of 
the debts, the heirs cannot disaffirm the sale. 48 

§ 600. Bids or Offers 

As a general rule, an accepted bid is deemed a mere 
offer to buy, which of itself is insufficient to pass any 
legal Interest in the property. A bid must be uncondition¬ 
al to be entitled to consideration; a fraudulent scheme 
for restricting bidding or raising the price invalidates 
the sale. 

In connection with the sale of a decedent’s prop¬ 
erty, a bid, 49 even when accepted by the person mak¬ 
ing the sale, 50 is generally in legal contemplation 
a mere offer to buy; and the fact that a bid is ac¬ 
cepted or that the property is struck off to a par¬ 
ticular bidder does not transfer to the bidder any le¬ 
gal interest in the property. 61 Nevertheless, if the 


Ill.—Schultz v. O'Hearn, 149 N.E. 808, 
319 Ill. 244. 

Mo.—Ambruster v. Ambruster, 31 S. 
W.2d 28, 38, 326 Mo. 51, 77 A.L.R. 
782, citing Corpus Juris. 

24 C.J. p 637 note 79. 

Matters not affecting- right to dis¬ 
affirm sale 

The right to disaffirm a purchase 
by the administrator at his own sale 
cannot be defeated because of the 
insolvency of the estate, because on 
a resale the property will bring less 
than at the first sale, because the 
representative used money of his 
own to pay debts of the estate be¬ 
lieving that the sale to himself 
would be allowed to stand, or be¬ 
cause he procured a creditor of the 
decedent who was secured by a deed 
to the land to allow it to be sold 
free from the encumbrance of the 
deed.—Pirkle v. Cooper, 39 S.E. 289, 
113 Ga. 828. 

38- N.H.—Remick v. Butterfield, 31 
N.H. 70, 64 Am.D. 316. % 

24 C.J. p 638 note 80. 

38. Mass.—Jenison v. Hapgood, 10 
Pick. 77. 

40- Ala.—McCraw v. Cooper, 118 So. 
333, 218 Ala. 186—Meeks v. Miller, 
108 So. 864, 214 Ala. 684. 

Ga.—Ison v. Nutting, 113 S.E. 197, 
153 Ga. 682—-Warner v. Hill, 112 
S.E. 478, 153 Ga. 510. 

I1L—Schultz v. O’Hearn, 149 N.E. 
808, 319 Ill. 244. 


Ky.—Naylor v. Thomas, 228 S.W. 9, 
190 Ky. 588. 

24 C.J. p 638 note 82. 

41. Ga.—Moore v. Carey, 42 S.E. 
258, 116 Ga. 28, 45 S.E. 976, 119 Ga. 
91. 

Neb.—Meade v. Vande Voorde, 299 
N.W. 175, 139 Neb. 827. 

42. Ky.—Ballman v. Ballman, 67 S. 
W.2d 39, 252 Ky. 332. 

Mo.—Ambruster v. Ambruster, 31 S. 
W.2d 28, 38, 326 Mo. 51, 77 A.L.R. 
782, citing Corpus Juris. 
Participation not indicating ratifica¬ 
tion 

Son knowing of sale of stock from 
father’s estate to mother, acting as 
administratrix, and not objecting for 
ten years, is not prevented from 
claiming interest in stock as heir 
of father under the peculiar cir¬ 
cumstances involved.—Ambruster v. 
Ambruster, 31 S.W.2d 28, 326 Mo. 51, 
77 A.L.R. 782. 

43. Ky.—Ballman v. Ballman, 67 S. 
W.2d 39, 252 Ky. 332. 

44. N.Y.—Rhodes v. Caswell, 58 N. 
T.S. 470, 41 App.Div. 229. 

24 C.J. p 638 note 84. 

45. Neb.—Meade v* Vande Voorde, 
299 N.W. 175, 176, 139 Neb. 827, 
citing Corpus Juris. 

24 C.J. p 638 note 85. 

Failure of heirs to appear at the 
hearing of a petition for final set¬ 
tlement of accounts is merely evi¬ 
dence of ratification of the sale.— 

566 


Meade v. Vande Voorde, 299 N.W. 
175. 139 Neb. 827. 

I*ong continued acquiescence by 
heirs in the order approving the 
final account may evidence conclu¬ 
sive ratification of the sale.—Meade 
v. Vande Voorde, supra. 

46. Ky.—McGary v. McGary, 105 S, 
W. 891, 32 Ky.L. 314. 

47- La.—Tucker v. Benedict, 38 So, 
142, 114 La. 203. 

48- N.C.—Highsmith v. Whitehurst, 
26 S.E. 917, 120 N.C. 123. 

46. Ala.—Howison v. Oakley, 23 So, 
810, 118 Ala. 215. 

Cal.—In re Lynch's Estate, 217 P, 
807, 62 Cal.App. 687. 

50. Ill.—Ehrgott v. Seaborn, 2 N.E. 
2d 99, 363 Ill. 292—Farmers' 
Mechanics’ Bank v. Griffith, 185 N. 
E. 854, 352 Ill. 323. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

Pa.—In re Brittain’s Estate, 28 Pa. 
Super. 144—In re Yost’s Estate, 14 
Northumb.Leg.J. 400. 

“The highest bidder is treated as 
having made only a tender to the 
court through the commissioner, and 
as being merely ‘a preferred propos¬ 
er.’ ”—Thomas v. Thomas, 143 S.E, 
759, 760, 105 W.Va. 563. 

51. Ill.—Ehrgott v. Seaborn, 2 N.E. 
2d 99, 363 Ill. 292—Farmers’ & 
Mechanics' Bank v. Griffith, 185 N. 
E. 854, 352 Ill. 323. 
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sale has been fairly conducted, the acceptance of a 
bid conforming to the terms of the sale invests the 
purchaser with the right to have his bid reported to 
the court for confirmation or rejection, and imposes 
on him the obligation to carry out his offer if the 
sale is confirmed. 52 Thus, after an executor has 
accepted a bid, he cannot, without an order of the 
court, reopen the sale merely to let in other bid¬ 
ders. 53 The purchaser has been said to become a 
quasi-party to the proceeding in so far as it relates 
to the sale; he becomes subject to, and bound by, 
the court’s orders and decrees. 54 

Until a bid is accepted as the highest and the 
property struck off, the representative may continue 
to receive higher bids; 55 and it has been held that 
the representative offering land for sale at public 
outcry has the right to withdraw the offer of the 
land at any time before the hammer falls. 56 

Sufficiency and propriety of bidding generally. A 
bid must be unconditional in order to be entitled to 
any consideration. 57 An agreement made by the 
representative, before obtaining an order of sale, to 
accept a certain price for land of the estate is not 
necessarily fraudulent if the sale is subsequently 
made in pursuance of the forms and requirements of 
law. 58 

Chilling bidding. An agreement or combination 
whereby the bidding for the property is restricted or 
prevented is fraudulent. 59 Where the bid of one 
of the alleged conspirators has been accepted, but 
the representative has successfully resisted attempts 
to compel him to complete the sale, and on a resale 
the property brings less than the amount of such 


bid, the representative cannot recover from the al¬ 
leged conspirators the difference between such bid 
and the amount subsequently obtained for the prop¬ 
erty. 60 

Puffing . The employment of a puffer by a person 
interested in the estate, merely to raise the price at 
the sale, is a fraud on the purchaser, which entitles 
him to be relieved from his purchase, 61 although the 
officer in charge of the sale had no knowledge of 
the arrangement for puffing. 62 The mere fact that 
the representative bid at the sale is not, however, a 
ground for objection by the other bidders if his bid 
was made in good faith and for the purpose of ob¬ 
taining the property for himself ; 63 and it has been 
held not contrary either to law or to public policy 
for persons entitled to the proceeds of land sold by 
an executor under order of court to engage a third 
person to buy at the sale and run the price up to a 
specified amount, with the understanding that if it 
was knocked down to him they would take it off his 
hands. 64 The purchaser cannot rescind because a 
person interested in the estate had employed a per¬ 
son obnoxious to the bidders to compete for the 
purchase, where the administrator was not inculpat¬ 
ed in the transaction. 65 

Statutory minimum bid. Under a statute requir¬ 
ing a second bidding where the highest bid is less 
than a stated fraction of the appraised value of the 
property, there is no similar restriction affecting the 
second bidding, and the highest bidder becomes the 
purchaser regardless of the ratio of his bid to the 
appraisement. 66 

Construction of bids. If land is advertised as con- 


Pa.—In re Yost’s Estate, 14 North- 
umb.Leg.J. 400. 

W.Va.—Thomas v. Thomas, 143 S.E. 

759, 105 W.Va. 563. 

Necessity of confirmation see infra § 
608. 

52. Ala.—Hayes v. Betts, 151 So. 
692, 227 Ala. 630, 95 A.L.R. 1484. 

Cal.—-Barnes v. Morrison, 282 P. 986, 
102 Cal.App. 152. 

Ky.—Blakeley v. Hughes, 130 S.W. 
1067, 140 Ky. 174. 

Report or return of sale see infra § 
606. 

Test of whether the representative 
is hound by an alleged acceptance of 
a bid is whether the bidder could be 
held to his bargain.—Cook v. Safe 
Deposit & Trust Co. of Baltimore, 
191 A. 713, 172 Md. 398. 

53. Md.—-Cook v. Safe Deposit & 
Trust Co. of Baltimore, supra. 

Reopening sale by leave of court see 
infra § 607. 

54. Ala.—Hayes v. Betts, 151 So. 
692, 227 Ala. 630, 95 A.L.R. 1484. 


55. Cal.—In re Lynch's Estate, 217 
P. 807, 62 Cal.App. 687. 

Order directing acceptance 

Where funeral expenses had not 
been paid, and cemetery association 
in which cemetery lots constituting 
sole assets of estate were located, 
had offered to purchase them for 
cash, even if price offered was in¬ 
adequate, such circumstance alone 
did not justify further delay in pay¬ 
ment of obligations of estate, and 
executor was ordered to accept the 
association’s offer unless able to ob¬ 
tain higher cash bid within thirty 
days.—In re O’Neill’s Will, 26 N.Y. 
S.2d 395. 

56. Ga.—Tillman v. Dunman, 40 S. 
E. 244, 114 Ga. 406, 88 Am.S.R. 28, 
57 L.R.A. 784. 

24 C.J. p 639 note 4. 

To prevent sacrifice of the proper¬ 
ty, the representative may withdraw 
it from sale.—Rogers v. Dickey, 45 
S.E. 71, 117 Ga. 819. 

57. Cal.—In re Bradley, 144 P. 136, 
168 Cal. 655. 


58. Mich.—Norman v. Olney, 31 N. 
W. 555, 64 Mich. 553. 

24 C.J. p 639 note 3. 

59. La.—Chaffe v. Meyer, 34 La.Ann. 
1031. 

24 C.J. p 640 note 10. 

60. Ga.—Allen v. Curry, 91 S.E. 70, 
146 Ga. 244. 

01. Ky.—Robinson v. Robinson, 11 
Bush. 174, 

24 C.J. p 640 note 12. 

G2. Pa.—Dively's Estate, 1 Lanc.L. 
Rev. 359. 

63. Pa.—Riggs v. Schweitzer, 33 A. 
116, 170 Pa. 549—Pennock’s Ap¬ 
peal, 14 Pa. 446, 53 Am.D. 561. 

04. Ga.—McMillan v. Harris, 35 S. 
E. 334, 110 Ga. 72, 78 Am.S.R. 93, 
48 L.R.A 345. 

65. Ala.—East v. Wood, 62 Ala. 313. 

66. U.S.—Milburn v. Proctor Trust 
Co., D.C.La.„ 32 F.Supp. 635, Louisi¬ 
ana law. 
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taining about a certain number of acres, but is de¬ 
scribed by metes and bounds, and a purchaser bids 
a round sum for the land, he cannot be held for a 
greater amount than the price bid, although it is 
subsequently discovered that the tract contains a 
considerable number of acres more than adver¬ 
tised. 67 So, also, where a certain area was ordered 
set apart and sold, a person making an offer for such 
area, as described by him, acquired no rights in the 
area subsequently set apart, which did not coincide 
with the land described in his offer. 68 Where land 
was knocked down at a certain bid, and two persons 
claimed the bid, and the land was immediately re¬ 
offered by order of the executors and was knocked 
down to one of such bidders at a higher price than 
his previous bid, he became liable to complete his 
contract at his last bid. 69 

Agreement of sale . Where a corporate adminis¬ 
trator entered into an agreement by which it sold 
lands of the estate, subject to the orders of the pro¬ 
bate court and to the approval of the administra¬ 
tor's trustees, it could not claim the right to with¬ 
hold indefinitely approval of such sale, and the trus¬ 
tees must approve or disapprove within a reasonable 
time. 70 

§ 601. Payment or Recovery of Purchase 
Money 

a. In general 

b. Time, medium, and recipient of pay¬ 

ment 

c. Effect of claims against estate or liens 

on property 

d. Security for purchase price 
a. In General 

The nature and extent of liability for payment of the 
purchase money depend on the terms and circumstances 
of the sale. A purchaser may recover his purchase 
money where the representative fails to give him a good 
title. 

If property is sold to several jointly, each pur¬ 


chaser is liable individually for the entire amount of 
the consideration. 71 If the administrator purchases 
property of the succession and gives his note there¬ 
for payable to his agent for the use of the succes¬ 
sion, a valid obligation is created, the real obligees 
being the heirs and creditors of the succession. 72 If 
a person buys property with the understanding that 
he is to discharge claims against the estate, his ob¬ 
ligation, if inchoate, is made perfect against him 
the moment he proceeds to avail himself of his 
rights. 73 

Ordinarily a purchaser is not entitled to deduct 
from the price the value of improvements put on 
the land by third persons whom he may possibly be 
compelled to remunerate. 74 A sale to pay unpaid 
probated debts is not rendered void because the 
court, after the sale, permitted the widow, who pur¬ 
chased the land, to apply her unpaid allowance for 
dower in personalty to the payment of the purchase 
price. 75 Where the purchaser was required to make 
provision for a certain cash payment and to exe¬ 
cute bonds for the residue of the purchase price, and 
the cash payment was made by an order given by a 
third person for an amount ki excess of the cash 
payment required, the excess could not be applied 
to satisfaction of the bonds in the absence of an 
agreement to that effect between the purchaser and 
the commissioner making the sale. 76 

The fact that the husband of the life tenant fur¬ 
nished her the money with which to purchase the 
property does not make him the purchaser. 77 

Payment and recovery of purchase money on the 
sale of realty under testamentary authority is con¬ 
sidered in § 290 supra, and payment or recovery of 
price on the sale of personalty under testamentary 
authority or common-law power, in § 316 supra. 

Recovery of purchase money by purchaser . 
Where the purchaser pays the purchase money and 
the representative fails to transfer a good title to 
him, he is entitled to have the consideration re¬ 
turned 78 or title quieted. 79 


67. Tex.—Dalton v. Rust, 22 Tex. 
133. 

68 . 2ST.C. —Foust v. Kuykendall, 76 
S.E. 82, 160 N.C. 332. 

69. Md.—Warehime v. Graf, 34 A. 
364, 83 Md. S8. 

70. Conn.—Hartford - Connecticut 
Trust Co. v. Cambell, 111 A. 864, 
95 Conn. 399. 

Formal vote of the trustees was 
not required; their approval might 
be evidenced by conduct and acts 
from which the law would infer an 
intent to approve.—Hartford-Con- 
necticut Trust Co. v. Cambell, 116 A. 
186, 97 Conn. 251. 


Two months after the withdrawal 
of opposition to the sale by another 
party was a reasonable time for the 
corporate administrator to have de¬ 
termined through its trustees wheth¬ 
er it should approve the contract, and 
thereafter to have effected the trans¬ 
fer.—Hartford-Connecticut Trust Co. 
v. Cambell, supra. 

71. Pa.—Markle’s Estate, 5 Pa.Dist. 
348. 

24 C.J. p 640 note 18. 

72. La.—Mouton v. Beauchamp, 10 
La.Ann. 666. 

24 C.J. p 640 note 19. 

73. La.—Decuir v. Ferrior, McG. 
205. 


74. La.—Rutherford v. Martin, 3 
Mart.N.S. 63. 

75. Ark.—Washington v. Go van, 84 
S.W. 792, 73 Ark. 612. 

24 C.J. p 640 note 22. 

76. Va.—Sipe v. Taylor, 55 S.E. 542, 
106 Va. 231. 

77. Ill.—Leininger v. Reichle, 148 N. 
E. 384, 317 Ill. 625. 

78. Ga.—Faughnan v. Bashlor, 136 
S.E. 545, 163 Ga. 525. 

Okl.—Hammert v. McKnight, 269 P. 
289, 132 Okl. 14, 68 A.L.R. 649. 

79. Okl.—Hammert v. McKnight, 
supra. 
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b. Time, Medium, and Recipient of Payment 

Payment may be accepted before the expiration of a 
credit period contemplated in the terms of the sale. Gen- 
erally, only money is acceptable in payment, and pay¬ 
ment should be made to the representative. 

Time for payment. Even though the terms of 
sale contemplate a period of credit in whole or in 
part, actual payment before such period matures 
may fairly be accepted by the representative. 80 

Medium of payment. As a general rule the rep¬ 
resentative can receive nothing but money in pay¬ 
ment for his decedent’s property, 81 and, if he ac¬ 
cepts depreciated currency, he is accountable for 
the full value in standard money, although he acted 
in good faith. 82 Notes taken by an executor for 
property sold to pay debts are not assets until they 
are due and collected. 83 

To whom payment made . As a general rule, the 
purchase price should be paid to the executor or 
administrator, 84 and this has been held true where 
the sale is for the purpose of paying debts, 85 al¬ 
though it has also been held that, where the sale is 
for that purpose, a payment to a creditor is valid. 86 
If a purchaser deposits the price with a notary, he 
takes the risk of loss unless the executor is for¬ 
mally put in default or expressly or impliedly con¬ 
sents to the deposit. 87 

c. Effect of Claims against Estate or Liens on 

Property 

Generally, the purchaser takes the property subject 
to fixed encumbrances, and the bid is considered, and 
must be paid, without reference thereto; but a different 
rule has been recognized. If the purchaser is a bene¬ 
ficiary of the estate, a deduction from the price may 
sometimes be made, but not as against the immediate 
right of creditors to be paid from the proceeds of sale. 


A simple contract creditor cannot deduct the amount of 
his claim from the price of the property purchased by 
him, unless he would obtain no preference thereby; but 
a different rule has been applied to a lienor. 

As a rule, the purchaser takes the property sub¬ 
ject to fixed encumbrances thereon, and his bid is 
therefore considered, and the amount thereof must 
be paid, without reference to the encumbrances. 88 
A different rule is, however, sometimes recog¬ 
nized, 80 and where it was a part of the terms of 
sale that an existing encumbrance was to be re¬ 
leased or paid off, the purchaser is entitled to the 
benefit of the agreement in this respect. 90 

Purchase by heir , distributee , etc. If a purchas¬ 
er at the sale is a beneficiary of the estate, a de¬ 
duction or offset as to the price may sometimes be 
conveniently made; 91 but a retention of the price 
or any part thereof is not permissible as against 
the immediate right of creditors to be paid from the 
net proceeds of the sale. 92 It has been considered 
that a distributee purchasing at the administrator’s 
sale cannot enjoin the collection of his bond for 
the purchase money until his distributive share is 
determined and set off against the bond; 93 but heirs 
may be permitted, by statute, to purchase property 
of the estate to the extent of their proportionate 
shares thereof, without obligation to pay the pur¬ 
chase money until a liquidation is had by which it 
is ascertained what balance there is in their favor 
or against them. 94 A bidder’s taking of credit for 
part of his distributive share is not equivalent to a 
payment in cash pro tanto so as to constitute a com¬ 
pliance with the terms of a sale requiring such 
amount to be paid in cash. 55 

Purchase by person holding claim against estate 


Petition held good 

A petition in equity praying for 
a determination of the validity of the 
sale, so that if valid a decree en¬ 
joining occupancy of the land by an¬ 
other might be entered, and if void 
judgment might be rendered for the 
return of the purchase money, was 
good against a general demurrer.— 
Faughnan v. Bashlor, 136 S.E. 545, 
163 Ga. 525. 

80. Cal.—Halleck v. Guy, 9 Cal. 181, 
70 Am.D. 643. 

24 C.J. p 641 note 31. 

81. Ill.—Doe v. Hileman, 2 Ill. 323. 
24 C.J. p 641 note 32. 

Check cashed before return 

That check and not cash accom¬ 
panied bid for purchase of person¬ 
alty belonging to estate was in sub¬ 
stantial compliance with notice of 
sale and provisions of probate code 
allegedly requiring that cash accom¬ 
pany bid, where check was promptly 
cashed and proceeds paid to execu¬ 


tor before return of sale was filed.—* 
In re Dargie's Estate, 91 P.2d 126. 33 
Cal.App.2d 148. 

82. Ky.—Brewer v. Vanarsdale, 6 
Dana 204. 

24 C.J. p 641 note 33. 

83. N.C.—McKay v. Flowers, 44 N. 
C. 211. 

24 C.J. p 641 note 34. 

84. N.M.—Albuquerque First Nat 
Bank v. Lee, 45 P. 1114, 8 N.M. 

589. 

24 C.J. p 640 note 28. 

85. Pa.—Fichtner v. Fichtner, 99 Pa. 
Super. 584. 

86 . La.—Oliver v. Bry, 7 La.Ann. 

590. 

24 C.J. p 641 note 29 [a]. 

87. La.—O’Keefe’s Succession, 12 
La.Ann. 246. 

24 C.J. p 640 note 23. 

88 . Ala.—Weakley v. Gurley, 60 Ala. 
399. 

24 C.J. p 641 note 36. 
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Terms and conditions of sale when 
property encumbered see supra § 
597. 

89. La.—Moore v. Moore, 22 La. 226. 
24 C.J. p 641 note 37. 

90. N.C.—Wachovia Bank & Trust 
Co. v. Freeman, 140 S.E. 215, 194 
N.C. 613. 

Tex.—May v. Taylor, 27 Tex. 125. 

91. Ill.—Kenley v. Bryan, 110 Ill. 
652. 

24 C.J. p 641 note 39. 

92. La.—Patrick v. Bryan, 6 La.Ann. 
699. 

24 C.J. p 641 note 40. 

93. Va.—Hickerson v. Helm, 2 Rob. 
628, 41 Va. 628. 

94. La.—Fluker v. Kent, 27 La.Ann. 
37. 

24 C.J. p 641 note 42. 

95. Ill.—Ehrgott v. Seaborn, 2 N.E. 
2d 99, 363 Ill. 292. 
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or representative. A simple contract creditor of an 
estate, who purchases property of the estate, can¬ 
not, as a general rule, deduct the amount of his 
claim from the amount of the price due from 
him, 96 and the representative cannot ordinarily 
make a binding agreement with the creditor to al¬ 
low a credit on his claim in payment of the price. 97 
A set-off in such case is open to the objection of 
lack of mutuality, 98 and to the further and more 
serious objection that in this way the person to 
whom the set-off was allowed would obtain an ad¬ 
vantage over other creditors of the estate; 99 but 
under circumstances where the purchasing credi¬ 
tor would obtain no preference a set-off may be al¬ 
lowed 1 and an agreement therefor enforced. 2 A 
mortgagee or other lienor who becomes purchaser 
at the sale and is entitled as lienor to receive part 
of the proceeds of the sale may set off the amount 
of his lien against the amount of his bid. 3 A pur¬ 
chaser cannot set off an amount paid by him for 
taxes which have accrued subsequently to the death 
of decedent and prior to the sale, for the repre¬ 
sentative is not obliged to pay taxes on land accru¬ 
ing after decedent's death, and the purchaser takes 
the land subject to any lien thereon for taxes due. 4 

The right of set-off or of retaining out of the 
purchase price, where it exists, is subject to the du¬ 


ty of paying expenses or legal costs. 5 

A discharge of the personal debt of the repre¬ 
sentative to the purchaser in consideration for the 
property is unauthorized, 6 and the sale may be set 
aside or the purchaser held liable for the purchase 
money; 7 but if with full knowledge of the facts 
the persons interested in the estate elect to charge 
the administrator with the amount in his account, 
they cannot afterward revoke their election and 
proceed in equity against the purchaser. 8 

cL Security for Purchase Price 

Where the sale is on credit, such security as the 
statute requires or authorizes should be taken. Land sold 
under a valid order passes to the purchaser subject to a 
vendor's lien, the right to enforce which is not, in the 
absence of agreement, affected by the taking of security, 
but may be lost by laches. 

Where the sale is on credit, such security as the 
statute requires or authorizes should be taken, 9 
and the court cannot authorize, nor can the rep¬ 
resentative demand, security of a different char¬ 
acter. 10 If the sureties on notes offered have all 
the qualifications required by statute, the repre¬ 
sentative cannot arbitrarily reject the notes, but 
if his decision as to the sufficiency of the sureties 
was made in good faith and with due caution it 
should stand. 11 The insertion of a condition in the 


96. Wash.—In re Hemrich’s Guard¬ 
ianship, 59 P.2d 748, 187 Wash. 21. 

24 C.J. p 642 note 43. 

97. Ark.—Bishop v. Dillard, 5 S.W. 
341, 49 Ark. 285. 

Tex.—Rindge v- Oliphint, 62 Tex. 
682. 

Representative’s attorney cannot 
make such an agreement orally so 
as to bind the estate.—Drew v. Drew, 
103 S.E. 196, 25 Ga.App. 355. 

98. Ind.—Day huff v. Day huff, 27 
Ind. 158. 

24 C.J. p 642 note 45. 

99. Ala.—King v. Gilreath, 45 So. 
89, 154 Ala. 129. 

24 C.J. p 642 note 46. 

1 . Idaho.—Van Gilder v. Warfield’s 
Unknown Heirs and Devisees, 120 
P.2d 243, 246, citing Corpus Juris. 

Wash.—In re Hemrich’s Guardian¬ 
ship, 59 P.2d 748, 750, 187 Wash. 
21, quoting Corpus Juris. 

24 C.J. p 642 note 47. 

Where purchaser is sole creditor 
of estate, a set-off may he allowed. 
—In re Albert, 80 Mo.App. 557—24 
C.J. p 642 note 47 [a]. 

2 . N.C.—Norton v. Edwards, 66 N. 
C. 367, distinguished in Brandon 
v. Allison, 66 N.C. 532. 

Wash.—In re Hemrich’s Guardian- 
. ship, 59 P.2d 748, 750, 187 Wash. 
21, quoting Corpus Juris. 

3 . Tex.—Brooks v. San Antonio 


Joint Stock Land Bank, Civ.App., 
154 S.W.2d 952, error refused. 
Wash.—In re Hemrich’s Guardian¬ 
ship, 59 P.2d 748, 750, 187 Wash. 
21, quoting Corpus Juris. 

24 C.J. p 642 note 49. 

Interest in apartment 

Where corporation maintained 
apartment house in which each mem¬ 
ber of corporation held apartment, 
interest of occupant of apartment 
was “real property” within statute 
respecting right to offset lien claim 
against purchase price of real prop¬ 
erty.—In re Pitts’ Estate, 22 P.2d 
694, 218 Cal. 184. 

4. Ind,—Henderson v. Whitinger, 56 
Ind. 131. 

24 C.J. p 642 note 50. 

5. Pa.—Becker v. Espenshade, 8 Pa. 
Dist. 525. 

Tex.—Claridge v. Lavenburg, 26 S. 
W. 324, 7 Tex.Civ.App. 155. 

Administrator’s commissions and at¬ 
torney’s fees 

(1) It has heen held that where 
land is sold to a lien creditor for 
less than the amount of his lien, the 
“legal costs” which he must pay in 
cash include the administrator's com¬ 
mission on the purchase money, and 
that two and one-half per cent is 
the proper rate for the commission. 
—Becker v. Espenshade, 8 Pa.Dist. 
525. 

(2) But'it has al-so been held that 
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a probate court was without author¬ 
ity to tax as costs of sale of dece¬ 
dent’s real estate either commission 
for the administrator or fee for his 
attorney, where mortgagee purchased 
property at sale for less than amount 
due on mortgage.—State ex rel. Pul¬ 
ton v. Griffith, 187 N.E. 121, 127'Ohio 
St. 161. 

6. Ala.—Nunn v. Norris, 58 Ala. 202. 
Ind.—Chandler v. Schoonover, 14 Ind. 
324. 

7m Ind.—Chandler v. Schoonover, su¬ 
pra. 

8. Ala.—Nunn v. Norris, 58 Ala. 202. 
9- S.C.—State v. Baskin, 32 S.C.L. 

35. 

24 C.J. p 643 note 55. 

Mortgage security 

(1) In Texas, in sales made under 
the probate laws on credit, adminis¬ 
trators and executors are required 
to take a mortgage as well as per¬ 
sonal security to secure the pur¬ 
chase money.—Wright and Heffner*si 
Ex'rs., 57 Tex. 518—Cundiff v. Cor¬ 
ley, Tex.Civ.App., 27 S.W. 167. 

(2) Under earlier Texas statutes, 
the taking of mortgage security for 
the price was not authorized.—Hall 
v. Hall, 11 Tex. 526. 

10. Ala.—Howison v. Oakley, 23 So. 
810, 118 Ala. 215. 

11. Ohio.—Hamilton v. Bonham, 20 
Ohio Cir.CL 252. 
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bond that no property other than that purchased 
shall be levied on for the payment of the bond is 
beyond the power of an administrator who has been 
directed to sell real estate and to secure the pur¬ 
chase money by a bond and mortgage. 12 The inter¬ 
est of the heirs in a recognizance given for the 
price is several and not joint, and the liability of 
the recognizors is to each of the heirs severally and 
not jointly. 13 

A surety is not discharged for irregularities in 
the sale if they did not render it an absolute nullity 
and have to all appearances been cured; 14 nor will 
it avail him as a defense to an action on a note giv¬ 
en for the price that he became surety in the ex¬ 
pectation that the administrator would perform his 
duty to the estate by also taking mortgage security 
required by law and by the order of sale. 15 Where 
a bond and mortgage given for the price are as¬ 
signed to a creditor of the estate in satisfaction 
of his claim, they are not extinguished by opera¬ 
tion of law, but the assignee may enforce the mort¬ 
gage. 16 

Vendor's lien. In equity, and under some stat¬ 
utes, land sold under a valid order of court passes 
to the purchaser subject to a vendor's lien. 17 The 
taking of security for the purchase price does not, 
unless it is so agreed, affect the right to enforce 
the lien against the land. 18 The representative 
has no authority to release the vendor’s lien. 19 
A person who, although not the purchaser, pays the 
purchase price, may be subrogated to the lien. 20 

The lien may be enforced against a voluntary 
transferee 21 or against a purchaser with notice; 22 
but the purchaser’s vendee who buys a part of the 
property is entitled to have his land exonerated to 
the extent of the value of the land yet remaining 


in his vendor, 23 and if the heirs release the first 
purchaser they waive the lien to that extent against 
the land of the purchaser’s vendee. 24 Where, un¬ 
der the statute, a conveyance cannot be ordered un¬ 
til the whole of the purchase money has been paid, 
a decree confirming the sale and directing a con¬ 
veyance extinguishes the lien or at least casts on 
the heirs seeking to enforce a vendor’s lien the bur¬ 
den of showing nonpayment. 25 If the lien is once 
extinguished, it cannot be revived by a subsequent 
transaction between the parties. 26 Laches may ex¬ 
tinguish the right to enforce a vendor’s lien on the 
land. 27 

A note given for the unpaid purchase price con¬ 
stitutes a lien on the land, 28 particularly where the 
lien is acknowledged in the note; 29 and such lien 
is not waived by the failure of executors or admin¬ 
istrators to take the mortgage required in addition 
to personal security, 30 nor, where the note acknowl¬ 
edges the lien, by lack of express reservation in the 
deed. 31 

§ 602. Rights and Liabilities on Failure or 
Refusal of Bidder to Complete Pur¬ 
chase 

Where the bidder wrongfully fails or refuses to com¬ 
ply with his bid and complete the purchase, various reme¬ 
dies are available, including the right to compel com¬ 
pletion by specific performance in equity or otherwise, 
the right to set aside the sale, recover the property, and 
forfeit the deposit, and the right to recover damages; 
but a purchaser cannot be compelled to carry out his 
contract if he has good reason for refusal, such as fail¬ 
ure to transfer a good title. 

As an incident to its right to order the sale of 
real property, the court, under most authorities, 
may enforce the remedies provided by law against 
a bidder who refuses to comply with his bid, 32 and 


12 . Pa.—Sage v. Nock, 4 Pa.L.J. 518. 

13. Del.—Phillips v. Cannon, 4 Del. 
Ch. 58. 

14. La.—Quinn's Succession, ’34 La 
Ann. 878. 

15. Tex.—Wornell v. Williams, 19 
Tex. 180. 

16. S.C.—Clowney v. Cathcart, 2 S. 
C. 395. 

17. Miss.—Servis v. Beatty, 32 Miss. 
52. 

24 C.J. p 643 notes 63-64. 

Sale under void order can give 
rise to no lien for purchase money. 
—Hamilton v. Lockhart, 41 Miss. 460. 

IS. Pa.—Hise v. Geiger, 7 Watts & 
S. 273. 

24 C.J. p 643 note 66. 

19. Ala.—Wood v. Sullens, 44 Ala. 

686 . 

Miss.—Elliott v. Connell, 13 Miss. 91. 


20 . N.C.—Mast v. Paper, 81 N.C. 
330. 

24 C.J. p 643 note 68. 

Administrator charging himself with 
price 

(1) Where the administrator 
charged himself with the unpaid 
purchase money, he may be allowed 
to enforce the vendor's lien on the 
land sold.—Rather v. Young, 56 Ala 
94. 

(2) But where the administrator, 
having charged himself with the sum 
due, accepted the personal security 
of the husband of the vendee, he 
was held to have waived the lien.— 
McCarty v. Williams, 69 Ala. 174. 

21. Mo.—Thomas v. Bridges, 73 Mo. 
530. 

22 . Miss.—Hoggatt v. Wade, 18 
Miss. 143. 

24 C.J. p 643 note 70. 

23. Ala—Dugger v. Tayloe, 60 Ala. 
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504, affirmed 7 S.Ct. 895, 121 U.S. 
286, 30 L.Ed. 946. 

24. Ala—Dugger v. Tayloe, supra 

25. Ala.—Wood v. Stanley. 78 Ala 
348—Sims v. Sampey, 64 Ala 230, 

26. Ala.—Sims v. Sampey, supra 

27. Ala—Wood v. Stanley, 78 Ala 
348. 

24 C.J. p 643 note 75. 

28. Tex.—Jolly v. Stallings, 14 S. 
W. 1002, 78 Tex. 605—Wright v. 
Heffner's Ex’rs, 57 Tex. 518. 

29. Tex.—Cundiff v. Corley, Civ. 
App., 27 S.W. 167. 

30. Tex.—Wright v. Heffner's Ex'rs, 
57 Tex. 518. 

31. Tex.—Cundiff v. Corley, Civ. 
App., 27 S.W. 167. 

32. Ga.—Mercer v. Sager, 58 S.E. 
1037, 129 Ga 123. 

24 C.J. p 644 note 76. 
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may compel the purchaser to perform his con¬ 
tract ; 33 but in a few jurisdictions it has been held 
that the probate court has no power to compel com¬ 
pletion of the purchase, 34 its power in this respect 
being limited to ordering a resale at the bidder’s 
risk. 35 The representative may, as a rule, resort to 
chancery for specific performance of the contract, 36 
or for other equitable relief; 37 and this is true, 
notwithstanding the statutory power of the probate 
court to order a resale on the bidder’s default. 38 

The purchaser, however, cannot be compelled to 
carry out his contract if the decree 39 or proceedings 
thereon 40 are insufficient to transfer a good title, 
or if the terms of the sale are not as represented, 41 
or the property is not as advertised, 42 or an unau¬ 
thorized condition is imposed. 43 Thus, a purchas¬ 
er who has bid or contracted for an unencumbered 
fee is entitled to rescind or to resist efforts to en¬ 
force his bid if there is an encumbrance on the 
property; 44 and the purchaser may have the sale 


set aside before confirmation where there is a de¬ 
fect in a title which he had been led to believe was 
unquestionable. 45 Where a particular piece of land 
is sold under an order of court, a good title is 
deemed to be offered and a purchaser will not be 
compelled to complete his purchase by the payment 
of the price if it appears that a good title cannot 
be made; 46 but it is otherwise where the sale is 
ordered merely of the estate of a person named in 
the land. 47 However, if the purchaser refuses to 
comply with his bid on the ground that the prop¬ 
erty is subject to an encumbrance, he cannot, after 
the encumbrance has been discharged, compel a 
conveyance on a tender of the amount of his bid ; 48 
and the purchaser cannot, so long as he retains pos¬ 
session of the property, resist payment of the pur¬ 
chase money, or otherwise repudiate the burdens 
arising from the purchase, because of defects in 
the sale or proceedings leading up thereto. 49 The 
fact that the order directs a sale and conveyance 


Proceeding’s to recover purchase 
money see infra § 603. 

Purchaser prevented from complet¬ 
ing* purchase 

Where a second sale is ordered 
and is made and approved by the 
court before confirmation of the first 
sale, and before giving the purchas¬ 
er thereat an opportunity on con¬ 
firmation to take the property at his 
bid, the bidder at the first sale is 
released from all liability.—Blakeley 
v. Hughes, 130 S.W. 1067, 140 Ky. 
174. 

33. N.C.—Hudson v. Coble, 1 S.E. 
6SS, 97 N.C. 260. 

24 C.J. p-644 note 77. 

Appeal will lie from an order com¬ 
pelling the purchaser to perform.— 
Podesta v. Moody, 60 A. 939, 69 N. 
J.Eq. 468. 

Waiver 

The right to coerce the bidder’s 
compliance may be waived by the 
parties and the court.—Blakeley v. 
Hughes, 130 S.W. 1067, 140 Ky. 174. 

34. Ill.—Hannah v. Meinshausen, 
132 N.E. 820, 299 Ill. 525, revers¬ 
ing-In re Meinshausen’s Estate, 219 
Ill.App. 278. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

UTature of order as affecting appeal 

Apart from the question of wheth¬ 
er such an order is proper, an or¬ 
der entered in the probate court in 
a proceeding to sell real estate to 
pay an intestate’s debts, directing 
ane who had been the highest bid¬ 
der at such sale to pay to the ad¬ 
ministrator the balance due on his 
bid, is an order entered in a pro- 
:eeding which is, in its essence, a 
2 hancery case, and an appeal there¬ 


from to the circuit court is prop¬ 
erly dismissed for lack of jurisdic¬ 
tion.—In re Meinshausen’s Estate, 
216 Ill.App. 169. 

35. Ill.—Gram v. O’Gara Coal Co., 
156 Ill.App. 228. 

Resale see infra § 604. 

36. Cal.—McCarty v. Wilson, 193 P. 
578, 184 Cal. 194—Barnes v. Mor¬ 
rison, 282 P. 986, 102 Cal.App. 152. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

37. Md.—Cook v. Safe Deposit & 
Trust Co. of Baltimore, supra. 

Complaint held sufficient 

Complaint praying for decree for¬ 
feiting probate sale purchaser’s de¬ 
posit, terminating right to property 
and crops thereon, and for receiver 
to harvest and market crops, stated 
facts constituting cause of action.— 
Barnes v. Morrison, 282 P. 986, 102 
Cal.App. 152. 

38. Cal.—McCarty v. Wilson, 193 P. 
578, 184 Cal. 194—Barnes v. Mor¬ 
rison, 282 P. 986, 102 Cal.App. 152. 

39. Ill.—Tilton v. Pearson, 67 Ill. 
App. 372. 

24 C.J. p 644 note 78. 

40. La.—Nash's Succession, 21 So. 
254, 48 La.Ann. 1573. 

24 C.J. p 644 note 79. 

Ratification of unadvertised sale 
A purchaser at a succession sale 
made to pay debts, which had not 
been advertised as required by law, 
cannot be forced to accept a sub¬ 
sequent ratification thereof tendered 
by the heirs, who have never been 
put in possession, as the succession 
is the real vendor, and the unpaid 
creditors are parties in interest.— 
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Gairnes’ Succession, 46 So. 217, 121 
La- 223. 

Mere irregularities in sale do not 
create a cloud on the title and will 
not relieve the purchaser from his 
bid.—Byrne’s Succession, 38 La.Ann. 
518. 

41. Ga.—Kingsbery v. Love, 22 S. 
E. 617, 95 Ga. 543. 

24 C.J. p 644 note 81. 

42. Ga.—Edenfield v. Rountree, 126 
S.E. 731, 33 Ga.App. 444. 

Md.—Doyle v. Whitndge, 55 A 459, 
97 Md. 711. 

24 C.J. p 644 note 82. 

43. S.C.—McMaster v. Arthur, 12 S. 
E. 308, 33 S.C. 512. 

24 C.J. p 631 note 11. 

44. N.T.—Arnstein v. 141 Construc¬ 
tion Corporation, 261 N.Y.S. 5S, 
237 App.Div. 133, reargument de¬ 
nied 261 N.Y.S. 1048, 238 App.Div. 
775. 

N.C.—Wachovia Bank & Trust Co. v. 
Freeman, 140 S.E. 215, 194 N.C. 
613. 

24 C.J. p 644 note 81 [a]. 

45. Pa.—King's Estate, 2 Lehigh 
Val.L.R. 229. 

Color of outstanding title is suf¬ 
ficient to relieve purchaser.—In re 
Howe’s Estate, 14 Pa. Co. 574, 3 Pa. 
Dist. & Co. 267, 35 Wkly.N.C. 16. 

46. N.C.—Shields v. Allen, 77 N.C. 
375. 

47. N.C.—Edney v. Edney, 80 N.C. 
81—Shields v. Allen, 77 N.C. 375. 

48. Ill.—Sebastian v. Johnson, 72 
Ill. 282, 22 Am.R. 144. 

49. Ark.—Bryant v. Hill, 10 S.W. 
2d 37, 39, 178 Ark. 130, quoting 

Corpus Juris. 
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of :he right,‘title, and interest which decedent had 
at the time of his death furnishes no reason for 
a purchaser’s refusal to take a deed, in the absence 
of proof of any defect of title or of a failure to 
show good title. 50 

A purchaser who breaches his agreement waives 
title and claim to the property, 51 and after notice to 
him of such breach, his equity in the property ceas¬ 
es and he possesses no title, equitable or otherwise, 
which he has a right to lease or convey. 52 The 
order of sale and the sale itself may be set aside ; 53 
and the representative may maintain an action to 
recover possession of the property, 54 and may de¬ 
clare a forfeiture of the deposit made by the pur¬ 
chaser, even though the conditions of the sale con¬ 
tain no express provisions to that effect. 55 

Another consequence of the failure of the pur¬ 
chaser to comply with the terms of his contract is 
that the representative may treat the property bid 
off by such purchaser as unsold, 56 and may substi¬ 
tute another bidder, 57 or at least the next highest 
bidder, 58 as purchaser; but it has been held that 
the next highest bidder cannot be compelled to pay 
his bid after the failure of the highest bidder to 


perform. 53 

Failure to complete his purchase may also sub¬ 
ject the purchaser to liability for damages, 60 and 
this may be in addition to the liability imposed on 
him for a deficiency on a resale. 61 

Loss or destruction of property. In the case of 
loss or destruction of the propercy before confirma¬ 
tion, there is authority for the view that the pur¬ 
chaser remains liable for the purchase price* on 
the theory that while the sale is incomplete until 
confirmation, confirmation relates back to the day 
of the sale. 62 Destruction after confirmation and 
while the purchaser is in possession does not ex¬ 
cuse performance by him. 63 

Purchaser s right to recover deposit. A purchas¬ 
er who refuses to accept the tendered deed for good 
cause may recover his deposit ; 64 but a purchaser 
who unjustifiably refuses to complete the purchase 
cannot recover his down payment; 65 and a pur¬ 
chaser who has not complied with a condition of 
the sale that he furnish a bond to save the estate 
harmless as against encumbrances on the property 
assumed by the purchaser cannot, on the refusal of 


Ga.—Keen v. McAfee, 42 S.E. 1022, 
116 Ga. 72S. 

24 C.J. p 663 note 81. 

50. N.Y.—In re Dolan^ 88 N.Y. 300, 
reversing 26 Hun 48. 

51. Cal.—Barnes v. Morrison, 282 P. 
986, 102 Cal.App. 152. 

Title to crops 

Purchaser at probate sale not ful¬ 
filling conditions was trespasser aft¬ 
er administrator's notice, and ac¬ 
quired no title to crops planted by 
his tenant.—Barnes v. Morrison, su¬ 
pra. 

52. Cal.—Barnes v. Morrison, su¬ 
pra. 

53. Ala.—McSwean v. Faulks, 46 
Ala. 610. 

After confirmation 

Where sale was confirmed and a 
deed ordered, but the purchaser re¬ 
fused to pay the purchase price, the 
executor, regardless of any other 
remedy which he may have had, pur¬ 
sued a proper remedy when he filed 
a verified petition setting forth the 
above facts and that the deed had 
not been delivered, and asking that 
the court’s previous action be set 
aside, and the court was warranted 
in treating the sale as still in fieri 
and in setting aside its previous or¬ 
ders.—Holaday v. Rickard, 131 N.E. 
760, 190 Ind. 684. 

Purchaser’s right to have confirma¬ 
tion set aside 

A provision of a written bid that 
if the sale was confirmed to the bid¬ 


der and he refused to pay the bal¬ 
ance, the down payment should be 
forfeited, gave the purchaser no right 
to have the order of confirmation set 
aside on the ground that he had re¬ 
fused to complete the purchase be¬ 
fore the order of confirmation, since 
the right to forfeit the down pay¬ 
ment and be free of any further ob¬ 
ligation arose only on confirmation. 
—In re Oleson’s Estate, S.D., 297 N. 
W. 44S. 

54. Cal.—Barnes v. Morrison, 2S2 P. 
986, 102 Cal.App. 152. 

55. Cal.—Barnes v. Morrison, supra. 

56. Ind.—Meek v. Beaver, 58 N.E. 
730. 25 Ind.App. 576. 

24 C-J. p 644 note 83. 

57. Cal.—Halleck v. Guy, 9 Cal. 181, 
70 Am,D. 643. 

24 C.J. p 628 note 54. 

58. Pa.—Stiver’s Appeal, 56 Pa. 9. 

59. Ky.—Browder v. Nourse, 251 S. 
W. 825, 199 Ky. 531. 

60. Cal.—Barnes v. Morrison, 282 P. 
986, 102 Cal.App. 152. 

61. Tex.—Sypert v. McCowen, 28 
Tex. 635—Akin v. Horn, 2 Tex. A. 
Civ.Cas. § 8. 

Resale and recovery of difference in 
price see infra § 604. 

62. Ala.—Thomas v. Caldwell, 34 So, 
949, 136 Ala. 518. 

Confirmation delayed by heirs 

Where confirmation of the sale 
was delayed until a fire had occurred, 
the widow and heirs, through whose 
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agency and at whose instance the de¬ 
lay had taken place, could not there¬ 
after insist that the sale be con¬ 
firmed and the purchaser compelled 
to take the property.—Demmy’s Ap¬ 
peal, 43 Pa. 155. 

63. Cal.—McCarty v. Wilson, 193 P. 
578, 18*4 Cal. 194, - 

64. Cal.—Heilman v. Merz. 44 P. 
1079. 112 Cal. 661. 

If affidavit of publication was in¬ 
sufficient, a bidder at a private sale 
may refuse to comply with his bid 
and may recover his deposit, and an 
amended affidavit filed after the hear¬ 
ing of the action to recover the de¬ 
posit cannot obviate the defect or 
defeat the action.— Heilman v. Merz, 
supra. 

65. Kan.—Schul v. Clapp, 118 p.2d 
570, 154 Kan. 372. 

Merchantability of title 

In determining whether merchant¬ 
able title could be conveyed to pur¬ 
chaser at administrator's sale, eject¬ 
ment or other actions pending in 
district court did not affect the ti¬ 
tle where they were stayed by or¬ 
der of district court until the estate 
was wound up and where litigants 
in those actions had appeared in 
probate court and filed claims to es¬ 
tate and thus submitted to its ju¬ 
risdiction.—Schul v. Clapp, supra. 

Pending resale of the property, 
purchaser is not entitled to have 
money paid on account returned to 
him.—In re Ludwig's Estate, 74 Pa. 
Super. 250. 
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the representative to complete the sale, recover his 
earnest money . 66 

§ 603. Proceedings to Recover Purchase 

Money 

a. In general 

b. DefeiTses 

c. Parties 

d. Pleadings 

e. Evidence 

f. Trial; judgment 

a. In General 

When the bidder has become bound by his agreement 
to purchase, an action to compel payment will lie, a 
statutory remedy by resale being merely cumulative. 
An action for purchase money may be brought before 
expiration of the time of credit allowed by the terms of 
sale if the purchaser has failed to comply with the terms. 

When the bidder has become bound by his agree¬ 
ment to purchase, an action to compel payment will 
lie ; 67 and the fact that a statute provides for a re¬ 
sale in case the successful bidder defaults does not 
preclude a right of action for the amount of the 
bid, for the statutory remedy is merely cumula¬ 
tive . 68 Where land has been purchased by a sure¬ 
ty of the representative, and the representative has, 
without authority, extended credit to the purchaser 
and neglected to collect the purchase money, with¬ 
out taking any security therefor, and the surety has 
quitclaimed the land to another, the heirs are enti¬ 
tled to recover the purchase money from the sure¬ 
ty . 69 Under statutes permitting the assertion by 
cross petition of any claim against persons not par¬ 
ties arising out of the same subject matter, it ap¬ 
pears that defendant in an action by the administra¬ 
tor for the purchase money may litigate a cause of 
action between himself and the administrator in his 
individual capacity . 70 

Jurisdiction . It has been held that if a stranger 
to the succession withholds the price of property 
purchased at the sale, an action for the price can 


be brought only before a court of ordinary jurisdic¬ 
tion ; 71 but if a legatee and universal heir retains 
the price of property adjudicated to him until his 
share shall be fixed by the partition, his rights must 
be settled contradictorily with the other heirs un¬ 
der the direction of the probate court whose decree 
must fix the portion coming to each . 72 When the 
representative is before the court to which he has 
reported a sale and by which the sale has been con¬ 
firmed, and the homologation of his accounts is 
pending, the parish court has no jurisdiction at the 
suit of creditors of the succession to compel the 
purchaser of the property sold to pay the adjudicat¬ 
ed price or to decree the property as still belonging 
to the succession . 73 If the purchaser attempts to 
set off a judgment which was originally entered in 
another county and which was transferred to the 
county where the sale was made, the issue as to 
whether the consideraton for the judgment has 
failed or not can be tried only in the court having 
jurisdiction of the sale . 74 

Time for bringing action. An action to recover 
the purchase money may be brought before the ex¬ 
piration of the time of credit allowed by the terms 
of the sale if the purchaser has failed to comply 
with the terms . 75 

h. Defenses 

In an action to recover the purchase money, the 
purchaser may interpose as a defense any fact, such as 
want of authority to sell, which invalidates the sale or 
relieves him of his obligation to pay; but mere irregulari¬ 
ties in the sale constitute no defense. 

That the sale was void for want of authority and 
that consequently the consideration for the purchase 
had failed is a good defense to an action for the 
purchase money ; 76 but the purchaser is estopped 
from showing the illegality of a sale so long as he 
retains the property purchased , 77 and if the sale 
has been validated through ratification, the purchas¬ 
er cannot, when sued for the price, urge the danger 
of eviction because of informality . 78 It is a good 


66. Minn.—Breitman v. Thorpe 

Bros., 233 N.W. 830, 182 Minn. $8. 

67. Cal.—Crouse v. Peterson, 62 P. 
475, 615, 130 Cal. 169, 80 Am.S.R. 
89. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

68. Cal.—Crouse v. Peterson, 62 P. 
475, 615, 130 Cal. 169, 80 Am.S.R. 
89—Barnes v. Morrison, 282 P. 98 6, 
102 Cal.App. 152. 

Tex.—Dawson v. Miller, 20 Tex. 171, 
•70 Am.D. 380. 

69. Ga.—Mercer v. Hudgins, 88 S.E. 
966, 145 Ga. 289. 


70. Ky.—Phillips v. Keifer, 2 Mete. 
478. 

24 C.J. p 645 note 90. 

71. La.—Carraby’s Succession, 3 
Rob. 349. 

72. La.—Carraby's Succession, su¬ 
pra. 

73. La.—Swan v. Gayle, 29 La.Ann. 
574. 

74. Pa.—Gordon’s Appeal, 93 Pa. 
361. 

75. Miss.—Mount v. Brown, 33 Miss. 
566, 69 Am.D. 362. 

24 C.J. p 646 note 9. 

Failure to give bond 

Where the terms of the sale were 
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twelve months’ credit by giving- bond 
with approved security and the pur¬ 
chaser refused to pay the money or 
give a bond, a right of action arose 
immediately.—Peebles v. Overton, 6 
N.C. 384. 

76. Ok].—Zufall v. Peyton, 110 P. 
773, 26 Okl. 808, 29 L.R.A.,N.S., 
740. 

24 C.J. p 645 note 91. 

77. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 178 Ark. 130. 

Okl.—Zufall v. Peyton, 110 P. 773, 
26 Okl. 808, 29 L.R.A.,N.S., 740. 

24 C.J. p 645 note 92, p 663 note 81. 

78. La.—Stephenson v. Addison, 17 
La. 454. 
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defense that the sale was not advertised as re¬ 
quired by law, 79 or that a person entitled to notice 
of the proceedings was not cited, 80 but mere irreg¬ 
ularities in the sale constitute no defense. 81 

In consonance with the rule stated infra § 642, 
that the principle of caveat emptor applies to sales 
of decedent’s property under order of court, it is 
generally held that the purchaser cannot repudiate 
his bid because of a defective title, or the absence 
of title, in decedent, when there is no fraud or mis¬ 
representation by the representative. 82 Some au¬ 
thorities- hold that fraud or misrepresentation by the 
representative, inducing the sale, does not constitute 
a defense in an action for the price, 83 but others 
hold that it does. 8 * It has been held that if the 
purchaser was induced to bid by the promise of the 
administrator not to enforce payment for a part of 
the land when held adversely to the estate, until 
possession of such part could be given, such prom¬ 
ise is binding, and payment of the purchase money 
for that part cannot be enforced if possession can¬ 
not be delivered. 86 

Where property is sold to pay debts, the purchas¬ 
er cannot set up invalidity of decedent’s will. 86 
A mutual mistake of law has been held to be a 
good defense where there was full knowledge of 
all the facts and plaintiff could not in good con¬ 
science receive the money sued for. 87 To an action 
for the purchase price of property purchased at an 
administrator’s sale, the plea of ne unques adminis¬ 
trator is bad, for the making of the contract of 
sale admitted the representative capacity of plain¬ 
tiff. 88 

One who buys land for a specific price, part of 
which he does not pay at the time but agrees to 
pay in the future on certain terms to heirs of the 
estate, cannot afterward be heard to contend that 
in buying the land he succeeded to all the interests 
of the heirs, so as to relieve him of the obligation 
of paying the money he expressly agreed to pay. 89 
It is no defense to an action for the purchase mon¬ 


ey that the representative was interested in the pur¬ 
chase and that the sale is therefore voidable at the 
instance of the heirs and creditors who may have 
been injured thereby. 90 An agreement by the com¬ 
missioners authorized to sell the land or by the rep¬ 
resentative, by which only an individual obligation 
is incurred, cannot be urged in defense of an ac¬ 
tion for the purchase money. 91 It has been held 
that legatees who purchase, but do not comply with 
the terms of sale, cannot afterward plead the stat¬ 
ute of limitations when called on for payment, al¬ 
though they may have had several years’ peaceable 
possession, because the decree for sale is substan¬ 
tially a judgment against the purchaser for the 
purchase money. 92 The highest bidder may by his 
conduct be estopped from claiming that the rep¬ 
resentative had elected to rescind and resell. 93 

Abatement of price. In an action for the pur¬ 
chase price, the purchaser is not entitled to an 
abatement of the price for land not conveyed, where 
the evidence shows that he received all the land 
which was intended to be conveyed and pur¬ 
chased; 94 but where the property was misrepre¬ 
sented as being larger than it actually was, the pur¬ 
chaser is entitled to an abatement or apportionment 
of the price. 95 

c. Parties 

The character and circumstances of the sale de¬ 
termine who are proper or necessary parties in a pro¬ 
ceeding to recover the purchase money. 

An action for damages for default of a bidder 
for land sold under order of court for partition 
among heirs may be properly brought in the name 
of the heirs, inasmuch as the legal title is in them 
and they are entitled to the proceeds of the sale and 
also to anything recovered for breach of the con¬ 
tract; 96 but an unpaid legatee who is not the legal 
representative cannot collect notes given for real 
property of the estate sold under order of court by 
foreclosing the lien for the purchase money. 97 An 
administrator de bonis non has the right to enforce 


79- La.—Gairnes’ Succession, 46 So. 

217, 121 La. 223, 225. 

24 C.J. p 645 note 94. 

80. N.Y.—Matter v. Anderson, 160 N. 
Y.S. 509, 95 Misc. 79. 

81. La.—Byrne’s Succession, 38 La. 
Ann. 518. 

82. Ga.—Peek v. Peek, 142 S.E. 663, 
166 Ga. 166. 

24 C.J. P 645 note 97. 

83. Ala.—Culli v. House, 32 So. 254, 
133 Ala. 304. 

24 C.J. p 645 note 98, p 691 note 21. 

84. Ga.—Edenfleld v. Rountree, 126 
S.E. 731, 33 Ga.App. 444. 

24 C.J. p 691 note 22. 


85. Ky.—Wright v. Underwood, 6 
S.W. 437. 

86. La.—Balovich’s Succession, 58 
So. 873, 130 La. 1043. 

87. Ga.—Holmes v. Holmes, 78 S. 
E. 903, 140 Ga. 217. 

88. Ala.—Harbin v. Levi, 6 Ala. 399. 
La.—Lehmann's Succession, 7 So. 33, 

41 La.Ann. 987. 

89. Pa.—Dull v. Slater, 31 Pa. Su¬ 
per. 488. 

24 C.J. p 688 note 95. 

90. Miss.—McAnulty v. Hodges, 33 
Miss. 579. 

24 C.J. P 646 note 4. 
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91. La.—Dees v. Tildon, 2 La.Ann. 
412. 

24 C.J. p 646 note 5. 

92. S.C.—Coburn v. Magwood, 12 S- 
C.Eq. 187. 

93. Ga.—Peek v. Peek, 142 S.E. 663, 
166 Ga. 166. 

94. Ga.—Edenfield v. Youmans, 144 
S.E. 671, 38 Ga.App. 584. 

95. Ga.—Edenfield v. Rountree, 126 
S.E. 731, 33 Ga.App. 444. 

96. Ala.—Howison v. Oakley, 23 So. 
810, 118 Ala. 215. 

97. Ark.—Crane v. Warfield, 15 S.W. 
609. 
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the payment of the purchase money for property 
sold by his predecessor, 98 unless there has been a 
rescission or resale by the order of court," for 
his predecessor cannot maintain such an action after 
removal. 1 Where the purchaser promises to pay 
a specified amount and the administrator delivers 
to him his deed, the administrator is the only one 
who can enforce the purchaser’s promise. 2 How¬ 
ever, it has been held that a mortgagee entitled to 
share in the proceeds of property sold and not paid 
for may by an hypothecary action enforce his claim 
against the purchaser, when the administrator, al¬ 
though notified of the proceeding, does not object 
and no creditor claims a preference on the price. 3 

In a suit to obtain the unpaid purchase price out 
of the land sold, the heirs are necessary parties in 
order that the court may convey a good title to the 
purchaser under its decree. 4 If to an action for the 
price of land sold the defense is that the sale was 
invalid and the title remained in the heirs, the heirs 
must be made parties. 5 

d. Pleadings 

As a general rule, the complaint must allege that the 
safe was confirmed. Matters relied on as defenses must 
be fully and properly pleaded. 

Since, as appears § 608 infra, the sale is gener¬ 
ally not complete or binding until confirmed, the 
complaint must, as a general rule, allege that the 
sale was confirmed. 6 In an action for damages 
against the defaulting bidder, it is not necessary to 
aver that there was a resale. 7 

Of defendant. A plea that the representative 
made fraudulent representations is defective if it 
does not aver that the representations, however 


false and fraudulent, were relied on in the pur¬ 
chase by defendant and actually deceived him. 8 
If the defense is offered that a sale by executors 
was without authority, the plea should allege that 
the sale was not authorized by either an order of 
court or the provisions of the will. 9 A plea in 
avoidance of liability for the purchase money which 
alleges that the administrator has refused to let 
the purchaser into possession or to execute a deed 
has been held defective in not setting out the con¬ 
tract under which defendant purchased and how 
that has been violated by plaintiff. 10 

e. Evidence 

There is no presumption that the sale was confirmed, 
although that fact may be shown by circumstances. The 
representative has the burden of showing his appointment 
and authority to sell. The admissibility and sufficiency of 
evidence are governed by general rules. 

There is no presumption, in an action for the pur¬ 
chase price, that the sale has been confirmed, 11 but 
that fact may be shown by circumstances, and need 
not be proved by direct and positive evidence. 12 
As against the heirs at law seeking to enforce a 
vendor’s lien against the administrator who pur¬ 
chased, a court of equity will not presume payment 
of the debt by the administrator to himself, al¬ 
though he reported the sale to the court and it was 
confirmed and he afterward charged himself with 
the amount in an annual settlement but in fact 
never paid it. 13 

The burden rests on the representative to show 
his appointment and- proper authority to make the 
sale. 14 

The admissibility and sufficiency of evidence in 


98. Ala.—Harbin v. Levi, 6 Ala. 399. 
24 C.J. p 646 note 16. 

\99. Ala.—Cruikshank v. Luttrell, 67 
Ala. 318. 

1. Ala.—Harbin v. Levi, 6 Ala. 399. 

2. Iowa.—In re Jackson’s Estate, 200 
N.W. 310, 198 Jowa 680. 

Beneficiaries’ right to attack deed 
Beneficiaries of testamentary trust 
could not attack validity of adminis¬ 
trator's deed on the ground of want 
of consideration, where administra¬ 
tion of estate was pending and pur¬ 
chaser had agreed to pay specified 
amount, since their remedy, if ad¬ 
ministrator failed to enforce pay¬ 
ment, was against the administrator, 
and since the promise to pay, and 
not the actual payment, was the con¬ 
sideration.—In re Jackson’s Estate, 
supra. 

3. La.—King v. Hicky, 2 La.Ann. 
367. 


4. Ala.—McDonald v. McMahon, 66 
Ala. 115—Wallace v. Nichols, 56 
Ala. 321. 

Bill by administrator de bonis non to 
enforce vendor’s lien 
The heirs are not necessary par¬ 
ties to a bill by an administrator 
de bonis non to enforce a vendor’s 
lien on land which was sold by the 
administrator in chief for division 
among the heirs under order of the 
probate court.—Hudgens v. Camer¬ 
on’s Adm’r, 50 Ala. 379. 

5. Tex.—Claiborne v. Yoeman, 15 
Tex. 44. 

6. Ark.—Bell v. Green, 38 Ark. 78. 
24 C.J. p 646 note 23. 

7. Ala.—Howison v. Oakley, 23 So. 
810, 118 Ala. 215. 

8l Tex.—Wooldridge v. Womack, 1 
Tex.App.Civ.Cas. § 338. 

9. Ga.—Keen v. McAfee, 42 S.E. 
1022, 116 Ga. 728. 
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10. Ala.—Matthews v. Evans, 9 Ala. 
643. 

1L Ark.—Walker v. Jessup, 43 Ark. 
163—Bell v. Green, 38 Ark. 78. 

12. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 178 Ark. 130. 

13. Ala.—Knight v. Blanton, 51 Ala. 
333. 

14. Ohio.—Humphries v. Loomis, 18 
Ohio Cir.Ct.,N.S., 529. 

On confirmation of default 

Where an executrix sues an adjudi- 
catee to compel acceptance of title, 
a judgment by default against the ad- 
judicatee will be set aside where it 
appears that the executrix in con¬ 
firming the default failed to intro¬ 
duce in evidence the order of sale in 
the succession proceeding, such order 
being the basis of the adjudicatee’s 
title and a necessary basis of the 
judgment compelling him to accept it. 
—Balovich’s Succession, 54 So. 474, 
128 La. 69. 
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such actions are governed by the general rules on 
the subject. 15 

f. Trial; Judgment 

A charge not in accord with the evidence is error. 
Interest from the date of tender of a deed conveying 
good title may be included in the judgment. 

Where the undisputed evidence demands a find¬ 
ing that the representative, at the time of the sale 
of land, had possession of a wall and the land on 
which it rested, a charge authorizing the jury to 
find, in abatement of the purchase price, the value 
of the wall and land, is error. 16 

Where the executors tendered the purchaser a 
deed conveying good title, and he refused to accept 
it, he should be required to pay interest on the pur¬ 
chase price from the date of such tender. 17 

If an administrator relies on the bond and per¬ 
sonal security of a distributee for purchases at a 
sale of his intestate's personalty and takes no as¬ 
signment of, or lien on, her share of the land, he 
is not entitled to any higher rights as to that inter¬ 
est than any other creditor; and if suit has been 
prosecuted, and a judgment obtained on the bond, a 
prior judgment against the distributee will be en¬ 
titled to be first satisfied out of such interest. 18 

§ 604. Resale and Recovery of Difference in 
Price 

If the purchaser fails to comply with his bid, the 
probate court has authority, generally under statute, to 
order a new sale at his expense, and at his risk of 
liability for any deficiency. The first sale need not have 
been confirmed if the statute does not so require; a new 


order of sale is held necessary by some authorities but 
not by others. Proper notice should be given, and the 
resale must be held as soon as practicable or within a 
reasonable time. 

The probate court has authority, commonly un¬ 
der express statutory provision, to order a new sale 
if the purchaser at the first sale fails to comply 
with his bid. 19 If a resale is necessary on account 
of the wrongful default of the successful bidder, 
it will be at the defaulting bidder's risk and he will 
be liable for any loss resulting from the difference 
between the prices in the two sales; 20 and this has 
been held to be true even though the statute which 
provides for a resale in case of such default omits 
to prescribe that the resale shall be at the default¬ 
ing bidder's risk, 21 although there is authority to 
the effect that in such case he is not liable for such 
difference, but for the loss due to a breach of con¬ 
tract, whether or not such difference is the proper 
measure of damages. 22 He is also liable for the 
expenses of the second sale. 23 

If a purchaser objects to a deed because it is not 
in the proper form, he should make the objection at 
the time the deed is tendered; it cannot be raised in 
defense to an action for deficiency on resale for 
failure to pay purchase money. 24 

Fixing liability in general. The successful bidder 
at the first sale must be put in default before an} 
liability for deficiency on the resale can arise, 25 
and if the advertised terms of sale were varied by 
an announcement made on the day of sale, and the 
purchaser fails to comply with his bid, he cannot 
be held liable for the difference on a resale, un¬ 
less it is clearly shown that he had actual knowl- 


15. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 178 Ark. 130. 

24 C.J. p 647 note 33. 

Evidence lield sufficient 

(1) To support a finding that plain¬ 
tiff, who purchased lands from ad¬ 
ministrators, had paid the note giv¬ 
en for the price.—West Lumber Co. 
v. Henderson, Tex.Civ.App., 238 S.W. 
710, modified on other grounds. Com. 
App., 252 S.W. 1044. 

(2) To support chancellor’s finding 
that defendant’s bid on lands at ad¬ 
ministrator’s sale was not on condi¬ 
tion that he could procure loan, and 
to show that defendant purchased 
lands at such sale and agreed to re¬ 
purchase them when they were re¬ 
sold on account of error in descrip¬ 
tion, that provisions of law were 
complied with, and that administra¬ 
tor’s sale of lands under court or¬ 
der was approved by court.—Bryant 
v. Hill, 10 S.W.2d 37, 178 Ark. 130. 

16- Ga.—You mans v. Edenfield, 137 
S.E. 288, 36 Ga.App. 529. 

34 C.J.S.—37 


17. Mo.—Trautz v. Lemp, 46 S.W.2d 
135, 329 Mo. 580. 

18. S.C.—Pendergrass v. Pender¬ 
grass, 1 S.E. 45, 26 S.C. 19. 

19. Ill.—Vandever v. Hill, 23 N.E. 
2d 68, 302 Ill.App. 18. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

Minn.—Amundson v. Hanson, 185 N. 

W. 252, 150 Minn. 287. 

Pa.—In re Ludwig's Estate, 74 Pa. 

Super. 250. 

24 C.J. p 647 note 38. 

Second sale generally see infra § 
613. 

Exclusiveness of remedy 

(1) The remedy by resale is not 
exclusive and does not preclude an 
action against the purchaser to com¬ 
pel him to consummate the purchase 
and pay the purchase price.—McCar¬ 
ty v. Wilson, 193 P. 578, 184 Cal. 
194—24 C.J. P 647 note 38 [a]. 

(2) Neither does it preclude an ac¬ 
tion for damages.—Barnes v. Morri¬ 
son, 282 P. 986, 102 Cal.App. 152. 
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20. Cal.—McCarty v. Wilson, 193 F. 
578, 184 Cal. 194. 

Pa.—In re Ludwig's Estate, 74 Pa- 
Super. 250. 

24 C.J. p 647 note 39. 

21. Ala.—Thomas v. Caldwell, 34 
So. 949, 136 Ala. 518. 

24 C.J. p 648 note 40. 

22. R.I.—McGuinness v. Whalen, 18 
A. 158, 16 R.I. 558, 27 Am.S.R. 
763. 

23. Ill.—Vandever v. Hill, 23 N.E. 
2d 68, 302 Ill.App. 18. 

24 C.J. p 648 note 41. 

If property is resold for higher 
price than at the original sale the 
defaulting bidder is entitled to what¬ 
ever balance remains of the proceeds 
of the resale after deducting the 
proper costs, expenses, and interest. 
—Mealey v. Page, 41 Md. 172—24 C. 
J. p 647 note 39 [h]. 

24. N.J.—Stryker v. Vanderbilt, 27 
N.J.Law 68. 

25. La.—Skolfteld v. Rhodes, 10 Rob. 
128. 

24 C.J. p 648 note 42. 
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edge of the altered terms before he made his bid. 26 

Confirmation of first sale. If the original sale 
has been confirmed, the court may revoke or amend 
its order of confirmation and authorize the resale ; 27 
but in order to charge the defaulting purchaser with 
the loss due to his default, it is not necessary that 
the first sale should have been confirmed, 28 unless 
the statute establishes such a requirement. 29 

New order of sale. It has been held that no new 
order for the resale is necessary in order to charge 
the defaulting purchaser, 30 but there is also au¬ 
thority for the view that such purchaser cannot be 
held liable for a deficiency on a resale made with¬ 
out an order of court therefor. 31 

Notice to the purchaser or an order to show cause 
why he refused to complete the sale has been held 
an indispensable condition precedent to obtaining 
an order for resale. 32 If the court orders a resale 
on account of fraud, the order may be without no¬ 
tice to the fraudulent purchaser; 33 but under a 
statute providing that, when it is made to appear to 
the court that the sureties of the purchaser are in¬ 
sufficient, the sale must not be confirmed until the 
purchaser gives security to the satisfaction of the 
court, and that if such security is not given the sale 
must be vacated as to the purchaser thus failing, it 
is a condition precedent to the first purchaser’s lia¬ 
bility for his default that he should have notice of 
the finding of the court that his security is insuffi¬ 
cient and that he be given an opportunity to fur¬ 
nish security satisfactory to the court. 34 

Proper public notice of the resale is required. 35 


It is not necessary that the notice of resale shall 
state that the original bidder will be held liable for 
any difference in the price. 36 

Promptness of resale. To hold the defaulting 
bidder liable for the deficiency, it is necessary that 
the second sale should be made as soon as practi¬ 
cable, 37 or at least within a reasonable time, 38 what 
is a reasonable time depending on the circumstances 
of each case ; 39 but a delay caused by the delinquent 
bidder will not discharge him. 40 

Waiver or discharge from liability. The parties 
or the court may elect to waive the claim for any 
deficiency that may occur and choose instead to re¬ 
sell at their own hazard. 41 If the administrator 
releases the bidder, the latter cannot afterward be 
charged with the deficiency on the resale; 42 and 
if the representative puts the purchaser in pos¬ 
session and receives a part of the purchase money, 
he loses the right given him by statute to resell the 
land at the purchaser’s risk. 43 A private sale under 
leave of court does not operate as a waiver of the 
original contract with the first purchaser. 44 The 
fact that the bidder at the second attempt to sell 
defaulted does not relieve the first defaulter from 
his liability, which continues up to the time the final 
sale is completed, when the measure of damages 
for which he is liable is determined. 45 

Change of conditions and terms. The representa¬ 
tive must not clog the second sale with any con¬ 
ditions different from those of the first which are 
likely to lower the price, if the purchaser at the 
first sale is to be held liable for loss accruing from 


26. Ga.—Daniel v. Jackson, 53 Ga. 
87. 

27. Minn.—Amundson v. Hanson, 185 
N.W. 252, 150 Minn. 287. 

Pa.—In re Ludwig’s Estate, 74 Pa. 
Super. 250. 

28. U.S.—Shaw v. Shaw, D.C., 21 P. 
Cas.No.12,724, 4 Cranch C.C. 715. 

Ala.—Culli v. House, 32 So. 254, 133 
Ala, 304. 

29. Tex.—Bradbury v. Reed, 23 Tex. 
258. 

30. La.—Harris v. Harris, 12 La. 
Ann. 10. 

24 C.J. p 648 note 46. 

31- Ill.—Greenwalt v. McClure, 7 Ill. 
App. 152. 

24 C.J. p 648 note 47. 

32. Ill.—Vandever v. Hill, 23 IsT.E. 
2d 68, 302 Ill.App. 18. 

33. Miss.—Pearson v. Moreland, 15 
Miss. 609, 45 Am.D. 319. 

34. Ala.—Howison v. Oakley, 23 So. 
810, 118 Ala. 215. 

35. Ga.—Sikes v. Sikes, 113 S.E. 
416, 153 Ga. 725, 24 A.L.R. 1324. 


36. Ga.—Gay v. Parish, 75 S.E. 323, 
138 Ga. 399. 

37. Ga.—Brantley v. Clifton, 101 S. 
E. 919, 24 Ga.App. 686. 

24 C.J. p 648 note 51. 

It is for jury to decide whether 
the second sale occurred as soon as 
practicable.—Brantley v. Clifton, su¬ 
pra—24 C.J. p 647 note 35. 

Resale- on same day 

(1) There is no absolute rule re¬ 
quiring resale on the same day.—Rob¬ 
erts v. Smith, 72 S.E. 410, 137 Ga. 
30. 

(2) If the purchase price is not 
paid, the executor may resell on the 
same day if the crowd has not dis¬ 
persed within the legal hours of sale, 
but if the crowd has dispersed he 
must resell the property on the next 
sale day or as soon thereafter as 
practicable.—Peek v. Peek, 142 S.E. 
663, 166 Ga. 166—Saunders v. Bell, 
56 Ga. 442. 

Delay of fifteen months after no¬ 
tice of bidder's refusal to take prop¬ 
erty forfeited right of administra¬ 
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tor to recover, against original bid¬ 
der, expenses and deficiency arising 
from resale.—Lewis v. Lewis, 158 
S.E. 364, 43 Ga.App. 227. 

38. Ga.-—Roberts v. Smith, 72 S.E. 
410, 137 Ga. 30. 

Tex.—Short v. Ramsey, 18 Tex. 397, 

39. Tex.—Short v. Ramsey, supra. 
24 C.J. p 648 note 52 [a]. 

It is for jury to say what is rea¬ 
sonable time.—Roberts v. Smith, 72 
S.E. 410, 137 Ga. 30—Brantley v. Clif¬ 
ton, 101 S.E. 919, 24 Ga.App. 686. 

40. Ga.—Sproull v. Seay, 74 Ga. 676. 

41. Ky.—Blakeley v. Hughes, 130 S. 
W. 1067, 140 Ky. 174. 

42. Ala.—Reynolds v. Dismuke, 48 
Ala. 209. 

43. Ga.—Penn .v. Willingham, 10 S.E. 
1085, 84 Ga. 360. 

24 C.J. p 649 note 57. 

44. Ind.—Meek v. Spencer, 8 Ind. 
118. 

45. Ga.—Sproull v. Seay, 76 Ga. 27, 
74 Ga. 676. 
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the second sale; 46 but a defaulting bidder is not 
discharged from liability by a mere alteration of 
the terms of the sale prescribed by the court. 47 

Acquiescence or ratification by defa\dting bidder. 
A defaulting bidder who privately agrees to buy or 
lease from the second purchaser acquiesces in the 
judgment divesting his title, 48 and an heir in de¬ 
fault on his bid ratifies a second sale and renounces 
all rights under the first adjudication, where he ac¬ 
cepts his portion of the estate, including notes giv¬ 
en for the purchase price by the second purchaser. 49 

Parties. The defaulting bidder at the first sale is 
not a necessary party to a suit for the purchase 
price against the successful bidder at a resale, al¬ 
though he may be a proper party. 50 

Pleadings. In an action for loss due to a default 
of the bidder and the necessary resale, it is not nec¬ 
essary to allege that the first sale was fairly con¬ 
ducted. 51 The damages against a defaulting bidder 
being composed of two distinct items, namely the 
difference between the bid at the first sale and the 
amount paid at the resale, and the necessary ex¬ 
penses incurred by reason of the resale, a complaint 
claiming both items is not demurrable because it 
fails to show that plaintiff is entitled to recover one 
of them, if it contains sufficient allegations to justi¬ 
fy a recovery of the other. 52 

§ 605. Equitable Relief of Purchaser 

Equity may relieve a purchaser from his liabilities for 
failure or refusal to complete the purchase, but will do 
so only in a proper case, as where the decree of sale 
was invalid. 

Equity will give relief against a judgment for 
purchase money if the decree of sale was invalid. 53 
If part of the land mentioned in the decree of sale 
was not decedent’s property, but a sale was effect¬ 
ed on the administrator’s promise that he would not 
enforce payment for that part of the land until the 
purchaser had possession under a good title, the 


promise may be enforced by a court of equity. 54 
Where, after a judicial sale under order of the or¬ 
phans’ court, the purchaser was tendered a deed, 
and an offer was made to pay off mortgages execut¬ 
ed by the heirs which would vest in the purchaser 
a fee simple, he could not thereafter maintain a 
suit in chancery to be relieved of his bid. 55 Nei¬ 
ther will a purchaser be relieved of liability because 
he was under the impression at the time of the bid¬ 
ding that a different tract of land was being offered 
for sale, where neither the administrator nor any 
other party interested in the sale was responsible 
for such erroneous impression and the purchaser 
could have avoided his mistake by the exercise of 
the slightest diligence. 56 

A bill brought years after the sale to enjoin, be¬ 
cause the sale was not confirmed, the collection of 
the purchase money of property which became val¬ 
ueless in the purchaser’s hands, will not lie. 57 If an 
injunction is asked on the ground that the purchaser 
has a valid set-off, mutuality must be shown. 58 A 
purchaser, as a simple debtor, cannot enjoin the ex¬ 
ecution of a judgment for the purchase money on 
the ground that the administration bond is insuffi¬ 
cient, for it is immaterial to him whether the bond 
is* good or not. 59 A surety in an administrator’s 
bond who becomes purchaser will not be relieved 
in equity from the payment of the purchase money 
on the ground that the administrator is insolvent, 
there being no charge of a misapplication of as¬ 
sets. 60 

§ 606. Report or Return 

As a general rule, a report or return of sale must 
be made, at the proper time. It should show that the 
sale was conducted in compliance with the statute, and 
should show what was sold, and how, to whom, and for 
what consideration. Interested parties may except to 
the report or return, which need not be verified in the 
absence of statutory requirement. 

Under some statutes, as, for example, where the 


46. Pa.—Banes v. Gordon, 9 Pa. 426 
—Paul v. Shallcross, 2 Rawle 326. 

47. Pa.—Singerly v. Swain, 33 Pa. 
102, 75 Am.D. 581. 

24 C.J. P 649 note 60. 

48. La.—Landry v. Connely, 4 Rob. 

127. 

49. La.—Skolfield v. Rhodes, 10 Rob. 

128. 

BO. Kan.—Taylor v. Hosick, 13 Kan. 
518. 

51. Ala.—Howison v. Oakley, 23 So. 
810, 118 Ala. 215. 

24 C.J. p 647 note 25. 

52. Ala.—Howison v. Oakley, supra. 
24 C.J. p 647 note 26. 


53. Ky.—Dickinson v. Chism, 2 T.B. 
Mon. 144. 

24 C.J. p 649 note 64. 

Making* restitution 

Plaintiff will be compelled to do 
equity by restoring- possession to 
the heirs and accounting for the 
rents and profits.—Miller v. Palmer, 
55 Miss. 323. 

54. Ky.—Wright v. Underwood, 6 S. 
W. 437, 9 Ky.L. 712. 

55. N.J.—Podesta v. Binns, 60 A. 
815, 69 N.J.Eq. 387. 

56. Ga.—Roberts v. Smith, 72 S.E. 
410, 137 Ga. 30. 

57. Tenn.—Queener v. Trew, 6 Heisk. 
59. 


58. Ala.—Wharton v. Jones, 49 Ala. 
102 . 

24 C.J. p 649 note 70. 

Pleading* 

If injunction is prayed on the 
ground of a set-off, a bill which does 
not allege that there are no other 
demands against the estate entitled 
to precedence over the set-off claimed 
is not demurrable, but the defense 
must be made by answer.—Dickin¬ 
son v. Chism, 2 T.B.Mon., Ky., 140. 

59. Ala.—Wharton v. Jones, 49 Ala. 
102 . 

60. Miss.—Marsh v. Bennett, 7 Miss. 
215. 
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order or decree of sale is final, it appears that 
no report is necessary to validate the title acquired 
by the purchaser ; 61 but under the general rule that 
confirmation is essential to the passing of title, see 
infra § 608, title cannot pass unless there is a re¬ 
port or return of the sale for confirmation. 62 If 
the representative refuses to report the sale for 
confirmation, the remedy of the purchaser is by mo¬ 
tion for a rule to compel a report. 63 Where no bid 
was accepted and no sale made, the failure to re¬ 
port the fact to the court was, at most, an irregu¬ 
larity, and could not invalidate a sale subsequently 
made pursuant to a new notice. 64 

Time for making . The report of the sale is gen¬ 
erally required to be made to the court at the next 
term after the sale, 65 but it has been held that an 
order of sale may be made returnable at a later 
term, 66 and that, although the statute requires a 
report to be filed on or before the first day of the 
term succeeding the sale, a failure to file a report 
in time will not deprive the court of jurisdiction 
with respect to the sale, but the report may be filed 
later and approved by the court, on notice to the 
parties in interest. 6 ? A report of sale made after 
the representative has made a final settlement of 
the estate and been discharged is an absolute nul¬ 
lity. 68 

Form and contents . Where the deed is required 
to be made in strict conformity with the order of 
confirmation, the report must state the name of the 
true purchaser; 63 but where a deed may be made 
to the actual purchaser, although not named in the 
order, the report is not conclusive as to his iden¬ 
tity. 70 The report should show that the sale was 


conducted in compliance with the statute, 71 and, 
while it should show what was sold and how it was 
sold, 72 the same particularity of description is not 
required in a report of sale as is necessary in a 
deed. 73 If the land can be identified and it appears 
that it was actually sold and paid for, the adminis¬ 
trator may make a sufficient deed as against the 
heirs, or a court of equity, on his failure to do so, 
may vest the title in a bona fide purchaser. 74 
Where the sale has been of property subject to 
encumbrances, the return should show either that 
the administrator has sold merely the equity of re¬ 
demption and taken security from the purchaser to 
pay the encumbrances and hold the estate harm¬ 
less, or else that the sale has been free from en¬ 
cumbrances and that they have been paid off with 
the proceeds. 75 The report should correctly show 
the consideration or purchase price, 76 but a recital 
of payment of the price is not necessary to the 
validity of the title transferred. 77 The fact that 
the report was made by only one of two administra¬ 
tors does not affect the validity of the sale. 78 A 
statutory requirement that the representative make 
report of sale is substantially complied with where 
his deed is indorsed as examined and approved by 
the probate judge and there is an order of the court 
that it approved the deed and confirmed the sale. 79 
A master commissioner need not report the next 
highest bidder where the judgment directing the 
sale makes no such requirement. 80 

Verification. In the absence of a statutory re¬ 
quirement, the report of sale of real property need 
not be verified, 81 and, although a statute requires a 


61. Conn.—Delaney v. Kennaugh, 136 
A. 108, 105 Conn. 557. 

24 C.J. p 649 note 73. 

Court’s duty to accept return 
It has been held the probate court 
cannot reject the return of sale, but 
must accept it and record it; the 
court has no discretion in the mat¬ 
ter, its function being- simply min¬ 
isterial.—Setaro v. Pernigotti, 136 A.‘ 
571, 105 Conn. 685. 

62. Ala.—Comer v. Hart, 79 Ala. 389. 
Md.—Cook v. Safe Deposit & Trust 

Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

24 C.J. p 649 note 74. 

63. N.C.—Mason v. Osgood, 64 N.C. 
467. 

64. Neb.—Mangold v. Grace, 193 N. 
W. 338, 110 Neb. 216. 

65. Ill.—Boven v. Bond, 80 Ill. 351. 
24 C.J. p 650 note 76. 

66m Pa.—In re Colvin's Estate, 27 
Pa.Co. 513, 33 Pittsb.Leg.J. 282. 


67. Ill.—-Verdue v. Barr, 97 N.E. 
239, 253 Ill. 120. 

68. Mo.—Melton v. Pitch, 28 S.W. 
612, 125 Mo. 281—Garner v. Tuck¬ 
er, 61 Mo. 427. 

66. N.J.—Larason v. Lambert, 13 N. 
J.Law 182. 

70. Tex.—Dodd v. Templeman, 15 S. 
W. 187, 76 Tex. 57. 

24 C.J. p 650 note 80. 

71. Ind.—Martin v. Densford, 3 
Blackf. 295. 

24 C.J. p 650 note 81. 

7£. Ky.—Bell v. Bell, 152 S.W.2d 
263, 287 Ky. 7. 

73. Ky.—Calvert v. Alexander, 8 S. 
W. 696, 10 Ky.L. 119. 

24 C.J. p 650 note 82. 

74. Mo.—Gilbert v. Cooksey, 69 Mo. 
42. 

75. Vt.—Duncan v. Fish, 1 Aik. 231. 

76. La.—Sizemore v. Wedge, 20 La. 
Ann. 124. 

24 C.J. p 650 note 86. 
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Stock transfer on. books as cash 
Where defendant was administra¬ 
tor of decedent estate, and advised 
sale of its principal asset, which was 
corporation stock, so as to provide 
a living for the widow and her fam¬ 
ily, the fact that the stock was trans¬ 
ferred on the books of the corporation 
of which defendant was the princi¬ 
pal stockholder by a credit to plain¬ 
tiffs' account and a debit to defend¬ 
ant and the sale reported as of cash 
did not show a constructive fraud. 
—Olmstead v. McCleary, 223 P. 15, 
128 Wash. 406. 

77. Ala.—Wood v. Montgomery, 60 
Ala. 500. 

78. Ind.—Doe v. Harvey, 5 Blackf. 
487. 

79. Ark.—Kulbeth v. Drew County 
Timber Co., 188 S.W. 810, 125 Ark. 
291. 

SO. Ky.—Browder v. Nourse, 251 S. 

W. 825, 199 Ky. 531. 

81. Miss.—Hargus v. Bowen, 46 
Miss. 72. 
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verification, the omission thereof is a mere irregu¬ 
larity which does not render the sale void. 82 

An amendment of the return will not be made at 
the instance of a stranger to the proceedings, 83 or 
after confirmation of the sale and execution of a 
deed to the purchaser, 84 gr without notice to the 
purchaser; 85 but if an executor has knowledge be¬ 
fore confirmation of the sale that the property has 
brought an inadequate price, it is his duty to have 
his return amended and to have the sale set aside 
and a new one made for the benefit of the estate. 86 
An amended return is not fatally defective for in¬ 
corporating merely by reference certain allegations 
contained in the original return, instead of setting 
them forth in full. 87 

Report as notice . Under a statute providing that 
deeds shall take effect, as to all subsequent pur¬ 
chasers without notice, only after recording, a de¬ 
cree for the sale of land and the administrator’s re¬ 
port do not amount to constructive notice of an un¬ 
recorded administrator’s deed, as against a subse¬ 
quent bona fide purchaser from the heir. 88 

Report as evidence. In an action of ejectment 
the report of sale made by an administrator is com¬ 
petent evidence to show what land has been sold, 
its price, and the name of the purchaser, although 
the report may be insufficient to authorize the grant¬ 
ing of an order to make title. 89 Such a report, 
made pursuant to law and preserved as a judicial 


record, will, after a lapse of many years, be pre¬ 
sumed to be a true report, notwithstanding mani¬ 
fest marks of alteration, 90 and will not be subject 
to collateral attack. 91 On confirmation of the sale, 
the purchaser is bound by the contract as reported 
to the court. 92 

Exceptions. UncJ_er some statutes, any party in¬ 
terested has a right to except to the report before 
the day named in the order nisi. 93 

§ 607. Confirmation 

a. In general 

b. Time for confirmation 

c. Notice of application; parties 

d. Objections to confirmation 

e. Reopening sale on advance bid 

a. In General 

Probate courts generally have power to confirm or to 
disapprove a sale, and in the absence of a clear showing 
to the contrary, a court's authority to act in confirming 
a sale will be presumed. A court may confirm a sale 
even though it was not in accordance with the order. 

Apart from the propriety of its exercise in par¬ 
ticular cases, probate courts have been held to have 
power to approve or confirm, 94 or to disapprove, 95 
a sale of property of decedent’s estate. 

The authority of the court to act in confirming 
a sale will be presumed, unless a lack of authority 
is clearly made to appear. 06 The court which or- 


N.Y.—Sheldon v. Wright, 5 N.Y. 497, 
affirming 7 Barb. 39. 

82. Kan.—Higgins v. Reed, 29 P. 389, 
48 Kan. 272. 

83. Pa.—Diehl’s Appeal, 33 Pa. 406. 

84. Pa.—Diehl’s Appeal, supra. 

85. Pa.—Fritz’s Estate, 14 Phila. 
260. 

86. Pa.—Sheridan's Estate, 10 Kulp 
157. 

87. Cal.—In re Dargie’s Estate, 91 
P.2d 126, 33 Cal.App.2d 148. 

88. Ill.—Anthony v. Wheeler, 22 N. 
E. 494, 130 Ill. 128, 17 Am.S.R. 281. 

89. Ala.—Webb v. Ballard, 12 So. 

106, 97 Ala. 584. * 

90. Ala.—Laird v. Columbia Loan & 
Investment Co., 114 So. 208, 216 
Ala. 619. 

91.. Ala.—Laird v. Columbia Loan & 
Investment Co., supra. 

92. S.D.—Hartelt v. Petosky, 228 N. 
W. 798, 56 S.D. 385. 

93. Ky.—Cook's Adm’r v. Campbell, 
21 S.W.2d 654, 231 Ky. 401. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 


Incorrect report of contract 

If the report of sale submitted for 
confirmation does not correctly set 
forth the facts as to the terms and 
conditions of the sale, it is proper 
for the purchaser to file exceptions 
in the probate court before the order 
of confirmation.—Hayes v. Betts, 151 
So. 692, 227 Ala. 630, 95 A.L.R. 1484. 

Unsuccessful bidder at sale of real¬ 
ty by executor, unless otherwise in¬ 
terested, cannot be heard on excep¬ 
tions by another to sale.—Cook v. 
Safe Deposit & Trust Co. of Balti¬ 
more, 191 A. 713, 172 Md. 398. 

94. Fla.—Mitchell v. Bogue, 196 So. 
306, 142 Fla. 787. 

Ill.—Ehrgott v. Seaborn, 2 N.E.2d 
99, 363 Ill. 292. 

Okl.—White House Lumber Co. v. 

Howard, 286 P. 327, 142 Okl. 163. 
Confirmation of sale of realty under 
testamentary authority see supra 
§ 286. 

Ratification of sale of personalty un¬ 
der testamentary authority or com¬ 
mon-law power see supra § 319. 

Approval of cleric’s order of confirma¬ 
tion 

Confirmation of private sale of in¬ 
testate’s land to pay estate’s debts by 

581 


superior court clerk, approved by 
superior court judge holding courts 
of district, was within such court’s 
jurisdiction.—Graham v. Floyd, 197 
S.E. 873, 214 N.C. 77. 

Determination of disputed title 

In proceedings on administrator’s 
petition to sell real estate of dece¬ 
dent, where third parties claimed 
right to land in question, orphans' 
court had jurisdiction to determine 
in limine whether substantial dispute 
existed, and, it appearing that there 
was no substantial dispute, had ju¬ 
risdiction to confirm sale made pur¬ 
suant to order entered on petition.— 
In re Hartzell’s Estate, 173 A. 842, 
114 Pa.Super. 190. 

Order of confirmation held 
where the creditor made no effort to 
procure relief except to file a protest 
in court.—Askey v. Power, 94 S.W.2d 
136, 127 Tex. 335, affirming, Civ.App., 
58 S.W.2d 1041. 

95. Ill.—Ehrgott v. Seaborn, 2 N.E. 
2d 99, 363 Ill. 292. 

Mont.—In re McLure’s Estate, 248 
P. 362, 76 Mont. 476. 

96. Cal.—Jerrue v. Los Angeles 
County Super. Ct., 95 P. 906, 7 
Cal.App. 717. 
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dered a sale may confirm a sale even though it was 
not made in accordance with the order, 97 as where 
it confirms a public sale after a private sale was 
ordered; 98 but it cannot, by the decree of confirma¬ 
tion, include in the sale property rights which were 
not sold. 99 The fact that after a sale to pay debts 
was ordered, but before it was made, the heirs, one 
of whom was the executrix, entered into a contract 
to settle the debts of the estate without a sale of 
the property, which contract was not brought to the 
notice of the purchaser or of the court until after 
the sale was confirmed and the deed approved, did 
not deprive the court of jurisdiction to confirm the 
sale. 1 Where executors, without power to carry 
.on the business of their decedent, have done so, the 
surrogate’s court has no jurisdiction, on application 
by the executors’ assignee for the benefit of credi¬ 
tors, to approve his" sale of decedent’s realty. 2 
Where the clerk of the court is authorized to ap¬ 
prove proper sales of property, he has no power 
to approve a sale which is not authorized by law. 3 

After the sale to one purchaser has been con¬ 
firmed, the court may, with the purchaser’s consent, 
order the sale confirmed in the name of a different 
purchaser; 4 but where a sale of land has been 
confirmed and final settlement has been made and 
approved and remains in force, the court cannot, 
years afterward, approve another report of sale 
presented to it, 5 and therefore a deed given pur¬ 
suant to such approval conveys no title. 6 If it is 
discovered after the sale that the estate did not 
own full title to the land as had been represented, 
the court may approve an adjustment made by the 
administrator with the purchaser whereby the es¬ 
tate received more than the appraisal value of the 
land, and the order of approval is conclusive un¬ 
less appealed from. 7 Where the administratrix of 
an insolvent excepts to a second sale of his land 
under a judgment of sale, on the ground that it de¬ 
prives her of the right to proceed against the pur¬ 
chaser at the first sale under the judgment, the 

&7 . Mo.—Blickensderffer v. 

132 S.W. 678, 231 Mo. 93. 

Sale made live years after order 
may be confirmed.—Bowker’s Estate, 

12 Phila., Pa., 161. 

9S. Mo.—Blickensderffer v. Hanna, 

132 S.W. 678, 231 Mo. 93. 

99. W.Va.—Chapman v. Branch, 78 
S.E. 235, 72 W.Va. 54. 

24 C.J. P 652 note 11. 1 

1. Kan.—Lake v. Hathaway, 89 P. 

666, 75 Kan. 391. 

2. N.Y.—Matter of Praetz, 150 N. 

Y.S. 221, 87 Misc. 128. 

3. H.C.—Jefferson Standard Life 
Ins. Co. v. Buckner, 159 S.E. 1, 

201 H.C. 78. 


court should not confirm the second sale until the 
administratrix and the other parties waive their 
right to proceed against the purchaser at the first 
sale, and it is error to confirm the second sale, and 
thus put it out of the power of the parties to have 
the first sale confirmed, so as to hold the first pur¬ 
chaser liable. 8 

Death of interested party . The death of the pur¬ 
chaser will not prevent confirmation of the sale 
and the vesting of title in his heirs, 9 but if the 
administrator, being sole plaintiff in the proceeding, 
dies before confirmation, the suit abates and a sub¬ 
sequent confirmation without a revival is void. 10 

Presumption or showing of confirmation . It is 
usually considered that confirmation will not he 
presumed but must be affirmatively shown, 11 al¬ 
though a presumption of confirmation has been in¬ 
dulged where the representative accounted for the 
precise sum for which the land had been sold, 12 and 
also, after a long period of years, where the sale 
was reported to the court and, on the same day, the 
presiding judge took the acknowledgment of the 
administrator’s deed. 13 

b. Time for Confirmation 

A sale which is confirmed at a time different from 
that prescribed by law is not void but merely voidable. 
If there are no intervening rights of third persons, mere 
lapse of time will not prevent confirmation; but a sale 
to pay debts has been held not confirmable after the 
debts have ceased to be liens because of lapse of time. 

The fact that the sale is confirmed at a term or 
time different from that prescribed by law does 
not render the sale void, but at most only voidable, 14 
whether the confirmation is premature 15 or de¬ 
layed; 16 and it has been held that the sale may be 
confirmed after the Feturn day named in the order 
of sale, the irregularity in the execution of the or¬ 
der being cured thereby. 17 Mere lapse of time with¬ 
out any intervention of the rights of third persons 
has been held not to prevent a confirmation of the 

12. Mo.—Agan v. Shannon, 15 S.W. 
757, 103 Mo. 661. 

13. U.S.—Stark v. Osborn, Tex., 221 
F. 557, 137 C.C.A. 259. 

14. Mo.—Murray v. Purdy, 66 Mo. 
606. 

15. U.S.—Kretsinger v. Brown, Colo., 
165 F. 612, 91 C.C.A. 450, certio¬ 
rari denied 29 S.Ct. 704, 214 U.S. 
527, 53 L.Ed. 1068. 

24 C.J. p 652 note 16. 

16. Miss.—Johnson v. Cooper, 56 
Miss. 608. 

24 C.J. p 652 note 17. 

17. Pa.—In re Colvin’s Estate, 27 
Pa.Co. 513, 33 Pittsb.Leg.J. 282. 


Hanna, 


Touchstone, 45 
Mo. 


4. Tex.—Davis 
Tex. 490. 

5. Mo.—Garner v. Tucker, 

427. 

6. Mo.—Garner v. Tucker, supra. 

7. Mo.—In re Hesche, 73 Mo.App. 
612. 

8. Ky.—Blakeley v. Hughes, 130 S. 
W. 1067, 140 Ky. 174. 

9. Tenn.—Hazlewood v. 

Ch.A., 62 S.W. 39. 

10. Tenn.—Wheatley v. 

Swan 484. 

11. Ark.—Apel v. Kelsey, 2 S.W. 102, 
47 Ark. 413. 

24 C.J. p 651 note 7. 


Chrisman, 


Harvey, 1 
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sale under order of court, 18 the statute of limita¬ 
tions relative to claims against an estate not ap¬ 
plying to the confirmation of a sale for the pay¬ 
ment of decedent's debts ; 19 but it has also been 
considered that a sale to pay debts cannot be con¬ 
firmed after the debts have ceased to be liens by 
reason of lapse of time, 20 despite the consent of the 
heirs to the confirmation. 21 

c. Notice of Application; Parties 

The necessity of giving notice of the application for 
confirmation of a sale has been variously decided, ac¬ 
cording to such circumstances as the capacity of the per¬ 
son making the application. Persons without interest in 
the property are not necessary parties to a proceeding 
for confirmation. 

It has been held that while notice of an applica¬ 
tion for confirmation of the sale is desirable and 
proper 22 it is not essential. 23 Other views are 
that, where the purchaser makes application for 
confirmation of a sale, notice to the personal rep¬ 
resentative is essential, 24 but the heirs need not be 
notified; 25 that notice to the heirs is not necessary 
when the application is made by the personal rep¬ 
resentative, 26 unless the personal representative is 
the purchaser, in which case notice to the heirs is 
essential; 27 and that notice to the heirs is necessa¬ 
ry after the functions of the representative have 
ceased. 28 It has been held that the failure to give 
the notice provided in case of the ordinary sale of 
real property is not jurisdictional in the case of the 
sale of mining property by bond and lease. 29 


Where a proceeding to foreclose a vendor's lien 
against property of the testator was consolidated 
with a proceeding to sell land to pay debts and for 
distribution, the purchaser at the forclosure sale 
was held entitled to notice of an application to 
confirm a sale made in the latter proceeding. 30 

Parties. Persons who have no interest in the 
property are not necessary parties to a proceeding 
for confirmation. 31 

d. Objections to Confirmation 

interested persons may raise objections to confirma¬ 
tion. Among other grounds, jurisdictional defects and 
fraud have been considered good grounds of objection. 
Inadequacy of price, at least under certain circumstances,, 
may, according to most authorities, suffice to prevent con¬ 
firmation; in any case, it is a fact properly considered in 
connection with other grounds of attack. 

On the return of the report of sale for confirma¬ 
tion, the heirs or other interested persons may, as 
a rule, present grounds for the refusal of confirma¬ 
tion ; 32 but only interested persons within the con¬ 
templation of the statute may present such objec¬ 
tions. 33 It has been held to be a good ground of 
objection to confirmation that the petition on which 
the sale was ordered, 34 or the proceeding in which 
the order of sale was made, 35 was defective in some 
matter going to the jurisdiction, or that the per¬ 
son making objection had had no prior opportunity 
to be heard. 36 Fraud is a good ground of objec¬ 
tion to confirmation; 37 and a person interested in 
the estate may object to the confirmation on the 


18. Tenn.—Hazlewood v. Chrisman, 
Ch.A., 62 S.W. 39. 

19. Tenn.—Hazlewood v. Chrisman, 
supra. 

20. Pa.—In re Crawford, 70 A. 582, 
221 Pa. 131. 

21. Pa.—In re Crawford, 70 A. 582, 
221 Pa. 131. 

22. N.C.—Stradley v. King, 84 N.C. 
635. 

23. Neb.—Brusha v. Phipps, 126 N. 
W. 856, 86 Neb. 822. 

24 C.J. p 652 note 21. 

24. Ala.—Dugger v. Tayloe, 60 Ala. 
504. 

25. Ala.—Dugger v. Tayloe, supra. 
Heirs of deceased heir 

If an heir dies after notice of pro¬ 
ceedings to sell and a sale thereaft¬ 
er takes place without further no¬ 
tice or any suggestion of the death 
of the heir, and is confirmed, the 
sale is valid and not subject to at¬ 
tack by the heirs of the deceased 
heir.—Palmer v. Hoop, 30 N.E. 874, 
131 Ind. 23. 

26. Ala.—Moore v. Cottingham, 20 
So. 994, 113 Ala. 148, 59 Am.S.R. 
100—May v. Marks, 74 Ala. 249. 

27. Ala.—Bolling v. Smith, 19 So. 


370, 108 Ala. 411, followed in Alli¬ 
son v. Allison, 21 So. 1008, 114 Ala. 
393. 

24 C.J. p 652 note 25, p 655 note 58 
[a]. 

28. Ala.—Anderson v. Bradley, 66 
Ala. 263. 

29. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

30. Va.—Patterson v. Eakin, 12 S. 
E. 144, 87 Va. 49. 

24 C.J. p 652 note 27. 

31. Ky.—Harl v. Vairin, 194 S.W. 
546, 175 Ky. 468. 

24 C.J. p 652 note 28. 

32. Idaho.—In re Christensen, 99 P. 
829, 15 Idaho 692. 

24 C.J. p 652 note 29. 

Time for objection 

The purchaser should make his ob¬ 
jection before the sale is confirmed; 
for after confirmation and the deliv¬ 
ery of the deed and possession there¬ 
under the objection comes too late. 
—Backenstoss v. Stahler, 33 Pa. 251, 
75 Am.D. 592. 

33. Md.—Martien v. Crystal, 111 A. 
820, 137 Md. 166. 

Administrator is not a “person in¬ 
terested in the estate” within the 
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statute and is not entitled to file 
written objections to confirmation of 
sale of decedent’s property to pay his 
debts.—In re McLure’s Estate, 248 P- 
362, 76 Mont. 476. 

Intending purchasers are, under 
the statute, placed in the category of 
interested parties.—In re Dorworth’s 
Estate, 20 Pa.Dist. & Co. 55, 49 Montg. 
Co. 289. 

34. N.Y.—Kelley’s Estate, 1 Abb.N. 
Cas. 102. 

24 C.J. p 653 note 30. 

35. N.C.—Marcom v. Wyatt, 23 S.E. 
169, 117 N.C. 129. 

24 C.J. p 653 note 31. 

Failure to execute bond to protect 
nonresident 

Purchaser of decedent’s land can¬ 
not object that bond requirement for 
nonresident defendant was not com¬ 
plied with, since such defect would 
not affect purchaser’s title.—Huffman 
v. Bowles, 300 S.W. 881, 222 Ky. 339. 

36. Utah.—In re Gibbs, 6 P. 525, 
4 Utah 97. 

24 C.J. p 653 note 32. 

37. -Ala.—Fore v. McKenzie, 58 Ala. 
115. 

24 C.J. P 653 note 34. 
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ground that the sureties on the bond of the pur¬ 
chaser are insolvent. 38 The object of a hearing on 
confirmation not being to settle title to the land in 
question, but to transmit title unencumbered, the 
court cannot and should not confirm a sale if the 
title in decedent is doubtful and the sale is op¬ 
posed by an adverse claimant. 39 Where, on a sale 
for payment of debts, two tracts are sold, and it 
appears that the amount realized on the sale of the 
first is sufficient to pay all the debts which had 
been allowed and the expenses of administration, 
it is proper to refuse to confirm the sale of the 
second tract. 40 

On the other hand, the effect of statute may be 
to require the court to confirm the sale in spite of 
irregularities in the conduct thereof, if compliance 
with certain essential conditions is made to ap¬ 
pear. 41 The purchaser cannot urge as an excep¬ 
tion to confirmation the failure of the commission¬ 
er to advertise his hearings on claims; 42 nor will 
a sale be set aside, at the representative’s request, 
for an error in the description of the property 
which was corrected on the purchaser’s motion. 43 

The fact that no formal objections are raised 
does not relieve the court of its duty to conserve 
the interest of the estate and to obtain the best 


price possible. 44 

Withdrawal of exceptions. Where exceptions 
filed by a guardian are withdrawn, they cannot 
serve as exceptions by one who merely signed an 
unsworn concurrence in the exceptions, after hav¬ 
ing joined in the petition for sale which alleged 
facts contradictory to those alleged in the excep¬ 
tions. 45 

Inadequacy of price . While it has been held that 
mere inadequacy of price, standing alone, is not 
ordinarily sufficient to vacate a sale, 46 it is fre¬ 
quently held that even where it is the sole ground 
of attack, inadequacy of price may, under certain 
circumstances, suffice to prevent confirmation; 47 
and the decree of sale may reserve a right to re¬ 
fuse confirmation unless the court deems the price 
realized adequate. 48 Of course, inadequacy of price 
is an element proper for consideration when a sale 
is attacked on other grounds, and will aid in pre¬ 
venting confirmation. 49 When only inadequacy of 
price is relied on, there must be clear and satis¬ 
factory proof of the inadequacy claimed, 50 and it 
has been held that the inadequacy, to prevent con¬ 
firmation, must be so gross as to raise a presump¬ 
tion of fraud, 51 and that confirmation should not 
be refused because of inadequacy of price unless 


38. Cal.—In re Arguello, 50 Cal. 
308. 

39. Pa.—Hower’s Appeal. 55 Pa. 337. 
24 C.J. p 653 note 36. 

40. Ill.—McKnelly v. Conley, 210 
Ill-App. 609. 

41. Ala.—Meadows v. Meadows, 1 
So. 29, 81 Ala. 451. 

Cal.—In re Leonis, 71 P. 171, 138 
Cal. 194. 

Weather conditions at sale 

The fact that the day of the sale 
was cloudy and occasionally rainy 
is not ground for setting aside the 
sale where a considerable number 
of persons were present and bid on 
the land, and it does not appear with 
certainty that any person who would 
have bid for the land was prevented 
from attending.—Fairfax v. Muse, 4 
Munf. 124, 18 Va. 124. 

42 . Ky.—Huffman v. Bowles, 300 S. 
W. 881, 222 Ky. 339. 

43 . Ohio.—Watson v. Watson, 156 N. 
E. 241, 24 Ohio App. 45. - 

44 . Pa.—In re Hays' Estate, 134 A. 
402, 28$ Pa. 520. 

45 . Pa.—In re Carman’s Estate, 43 
Pa.Co. 197, 14 North.Co. 389. 

46 . Md.—Knapp v. Knapp, 131 A. 
327, 149 Md. 217. 

N.Y.—-In re O'Neill’s Will, 26 N.Y. 
S.2d 395. 

Inadequacy of price as ground for 
attack after confirmation see infra 
S 619. 


’ Proportion, of appraisal value 

That, on a second sale, decedent’s 
realty brought less than two thirds 
of appraisal value was not ground 
for setting aside sale for debts in 
proceeding for confirmation.—Huff¬ 
man v. Bowles, 300 S.W. 881, 222 
Ky. 339. 

47. N.C.—Perry v. Perry, 102 S.E. 
772, 179 N.C. 445. 

Pa.—In re Dorworth’s Estate, 20 Pa. 

Dist. & Co. 55, 49 Montg.Co. 289. 
Tex.—Federal Land Bank of Hous¬ 
ton v. Tarter, Civ.App., 86 S.W.2d 
523, error dismissed. 

24 C.J. p 653 note 40. 

“The sole question [in the pro¬ 
ceeding] is whether the sale is for 
the best interests of the estate, and 
the price offered by the purchaser 
. . . is the best obtainable.”—In 

re Hays’ Estate, 134 A. 402, 404, 286 
Pa. 520. 

Proportion of appraised value 

Question of “inadequacy of consid¬ 
eration,” 1 as term is ordinarily used, 
was not applicable to order approv¬ 
ing administrator’s report of sale of 
realty, but such sale was governed 
by rule that consideration must be 
not less than three fourths of land’s 
appraised value; hence, where there 
was a dispute as to the validity of 
a mortgage on the land and the 
amount paid by the purchaser was 
either more or less than three 
fourths of the value, depending on, 

.584 


whether the mortgage was valid or 
invalid, the court, having no juris¬ 
diction to decide the issue as to the 
mortgage, could not approve the sale. 
—In re Swope’s Estate, 99 S.W.2d 154, 
231 Mo. App. 139, transferred, see 
Bank of Forest City v. Pettijohn, 92 
S.W.2d 189, 338 Mo. 506. 

Sale to pay charitable bequests 
Gifts to nonprofit corporation fur¬ 
nishing home for homeless boj s 
without means and to religious foun¬ 
dation were held gifts to “charity,” 
as regards propriety of county 
court’s disapproval of executor's sale 
for inadequate price of realty to pay 
gifts.—Farmers’ & Mechanics’ Bank 
v. Griffith, 185 N.E. 854, 352 Ill. 323. 

48. Ky.—Durrett v. Bradford, 58 S. 
W. 540, 22 Ky.L. 623. 

49. Miss.—Planters’ Bank v. Neely, 
8 Miss. 80, 40 Am.D. 5f. 

24 C.J. p 653 note 39. 

Price held down by barred claims 
Administrator must remove cloud 
from title tending to reduce market 
value of real property, and court 
must refuse confirmation of sale if 
barred claims hold down sale price.— 
Fontana Land Co. v. Laughlin, 250 P- 
669, 199 Cal. 625, 48 A.L.R. 1308. 

50. Ill.—Reinhardt v. Seaman, 69 N. 
E. 847, 208 Ill. 448. 

24 C.J. p 654 note 41. 

51. Md.—Knapp v. Knapp, 131 A. 
327* 149 Md. 217. 
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it appears that a higher price could probably be 
realized on a second sale, 52 or that the inadequacy 
is directly attributable to some failure of reason¬ 
able diligence or effort in the making of the sale. 53 
Subsequent possibilities of obtaining higher bids do 
not alone furnish sufficient ground for setting aside 
the sale made. 54 However, higher bids do consti¬ 
tute some evidence of inadequacy of price, 55 al¬ 
though such evidence is not sufficient to warrant 
setting aside the sale if the increase is not a sub¬ 
stantial one. 56 It has also been held that the fact 
that a sale was duly noticed and advertised, and 
fairly and legally conducted, is some evidence that 
the bid is nqt disproportionate to the value of the 
property. 57 

e. Eeopening Sale on Advance Bid 

* 

In some states, the sale may be reopened on receipt, 
before confirmation, of a bid higher than the original 
purchaser's bid; but under some statutes the sale will 
not be reopened for an advance bid unless it also appears 
that the original price was inadequate. 

The practice of English chancery courts former¬ 
ly allowed as of course the opening of the biddings 
before the report of sale was confirmed on an of¬ 
fer of at least ten per cent advance, payment of 
costs and bringing the money into court; 58 but this 
practice has been strongly disapproved, and is now 
abolished by express statute. 59 In the United States 
the practice of opening the sale on receipt of an 
advance bid, or on a showing that such a bid is 


obtainable, before confirmation, has been followed 
in some states, 60 but it is usually considered that 
no advance bid, however large, will suffice to open 
the sale after confirmation. 61 A reopening of the 
sale is sometimes especially provided for by stat¬ 
ute when it can be shown not only that a higher 
offer has been made, but also that the first sale was 
at a price disproportionate to the value of the prop¬ 
erty, 62 and under such a provision both the dispro¬ 
portion between the true value and the price, and 
the fact that an increased bid can be had, must ap¬ 
pear. 63 

It is generally held necessary that the additional 
value should have inhered in the property at the 
time of the sale, 64 and if the full market value at 
the time of sale was realized, the reason why the 
market value was low at that time is immaterial ; 65 
but in at least one state, where the property materi¬ 
ally appreciates in value before confirmation, the 
sale should be set aside and the bidding reopened. 66 

Under some statutes, on receipt of a proper ad¬ 
vance bid, it is within the discretion of the court 
either to order a new sale or to accept the advance 
bid. 67 

§ 608. - Necessity 

Confirmation by the court is generally essential to 
completion of a sale under order of coprt; until con¬ 
firmation the highest bidder is not entitled to possession 
or obligated to pay. 


Mont.—In re McLure’s Estate, 248 
P. 362, 76 Mont. 476. 

24 C.J. p 654 note 42. 

52. N.J.—Ryan v. Wilson, 52 A. 993, 
53 A. 1039, 64 N.J.Eq. 797. 

24 C.J. p 654 note 43. 

Reopening sale on advance bid see 
infra § 607e. 

53. Md.—Cook v. Safe Deposit & 
Trust Co. of Baltimore, 191 A. 713, 
172 Md. 398. 

54. Md,—Boccuti v. Roycroft, 171 
A. 35, 166 Md. 542—Blank v. Frey, 
170 A. 156, 165 Md. 647. 

Pa.—In re Leinbach’s Estate, 33 
Berks Co.L.J. 191. 

55. Pa.—In re Dorworth's Estate, 
20 Pa.Dist. & Co. 55, 49 Montg.Co. 
289. 

Inadequacy of hid held established 
by advance bid of twenty per cent. 
—Perry v. Perry, 102 S.E. 772, 179 
N.C. 445. 

56. Pa.—In re Dorworth's Estate, 
20 Pa.Dist & Co. 55, 49 Montg.Co. 
289. 

57. Mont.—In re McLure's Estate, 
248 P. 362, 76 Mont. 476. 

58. Pa.—Ringler’s Estate, IWoodw. 
214. 


Tenn.—Mann v. McDonald, 10 

Humphr. 275. 

59. W. Va.—Thomas v. Thomas, 143 
S.E. 759, 105 W.Va. 563. 

60. W.Va.—Thomas v. Thomas, su¬ 
pra. 

24 C.J. p 655 note 66. 

Time of reopening’ sale; bidder’s 
right to object • 

Where a statute makes an order 
of resale mandatory on receipt of 
an advance bid within ten days after 
the sale, and provides that confirma¬ 
tion shall not take place before 
twenty days after the sale, the clerk 
has discretionary power to order a 
resale on receipt of a sufficient ad¬ 
vance bid between the tenth and 
twentieth days; he is not required 
to wait until the expiration of the 
twenty days before refusing to con¬ 
firm the original sale, and the high¬ 
est bidder at such sale has no stand¬ 
ing in court before the twentieth 
day to object to the clerk’s act.— 
Vance v. Vance, 166 S.E. 901, 203 
N.C. 667. 

At least ten per cent advance over 
the amount bid on the original sale 
is sometimes required. 


Mont.—State v. McCracken, 6 P.2d 
869, 91 Mont. 157. 

Pa.—In re Dorworth’s Estate. 20 Pa. 
Dist. & Co. 55, 49 Montg.Co. 289. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

24 C.J. p 655 note 66 [e]. 

61. Ala.—Roy v. O’Neill, 52 So. 946, 
168 Ala. 354. 

24 C.J. p 655 note 67. 

62. Cal.—In re Robinson’s Estate, 
75 P. 777, 142 Cal. 152. 

Or.—In re Dixon’s Estate, 234 P. 
1106, 114 Or. 349. 

63. Mont.—In re McLure’s Estate, 
248 P. 362, 76 Mont. 476. 

24 C.J. p 655 note 69. 

64. Idaho.—McGregor v. Jensen, 109 
P. 729, 18 Idaho 320. 

24 C.J. p 656 note 70. 

65. U.S.—Boyd v. Wyly, La., 8 S. 
Ct. 364, 124 U.S. 98, 31 L.Ed. 369, 
affirming, C.C., 18 F. 355. 

Cal.—In re Burton, 38 P. 952, 105 
Cal. 353. 

66. W.Va.—Thomas v. Thomas, 143 
S.E. 759, 105 W.Va. 563. 

67. Mont.—State v. McCracken, 6 
P.2d 869, 871, 91 Mont. 157, citing 
Corpus Juris. 

24 C.J. p 656 note 72. 
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Sales of a decedent’s property under order of 
court are usually made subject to the approval of 
the court, 68 the representative himself having no 
power to make a binding contract of sale. 69 Un¬ 
til confirmation by the court the sale is incom¬ 
plete, 70 and the purchaser has nothing more than 
a mere equity. 71 The highest bidder at a sale is 
not a purchaser, and is not entitled to possession, 
until confirmation, 72 nor is he under any legal ob¬ 
ligation to pay the amount bid until the sale has 
been confirmed. 73 

Conversely, confirmation is a condition precedent 
to the exercise by the executor of the right to con¬ 
vey title. 74 


§ 609. - Evidence, Hearing and Deter¬ 

mination 

The court may order a hearing on the report or re¬ 
turn of sale, and on such hearing the usual rules of evi¬ 
dence govern. On the question of confirming or setting 
aside the sale, much is left to the court's discretion; it 
should confirm where the sale was fair and the sum bid 
was a fair price. 

The court has power to order a hearing on the 
report or return of sale as to the propriety of con¬ 
firmation. 75 

Evidence. The usual rules of evidence govern 
with respect to the burden of proof 76 and the ad¬ 
missibility 77 and weight and sufficiency 78 of evi¬ 
dence in confirmation proceedings. A surviving co- 
tenant, who managed the property as deceased’s 


68. Ill.—Anderson v. Anderson, 170 
N.E. 212, 338 Ill. 309. 

Ind.—Rodebeck v. Richardson, 144 
N.E. 41, 83 Ind.App. 186. 

24 C.J. p 651 note 99. 

Confirmation of sale of realty under 
testamentary authority see supra 
§ 286. 

Ratification of sale of personalty un¬ 
der testamentary authority or 
common-law power see supra § 
319. 

69. Ill.—Anderson v. Anderson, 170 
N.E. 212, 338 Ill. 309. 

Minn.—Amundson v. Hanson, 185 N. 
W. 252, 150 Minn. 287. 

Court is real vendor in sale of 
realty to pay debts of decedent, ex¬ 
ecutor or administrator being mere¬ 
ly its agent for purpose of securing 
offers of sale, which court, in its dis¬ 
cretion may accept or reject.—Ehr- 
gott v. Seaborn, 2 N.E.2d 99, 363 Ill. 
292—24 C.J. p 651 note 99 [a]. 

70. Ala.—Howison v. Oakley, 23 So. 
810, 118 Ala. 215. 

Ill.—Ehrgott v. Seaborn, 2 N.E. 2d 
99, 363 Ill. 292—Anderson v. An¬ 
derson, 170 N.E. 212, 338 Ill. 309. 
Ind.—Rodebeck v. Richardson, 144 
N.E. 41, 83 Ind.App. 186. 

Okl.—Farmers’ Nat. Bank of Ponca 
City v. Cravens, 219 P. 138, 93 Okl. 
58. 

Pa.—In re Brittain’s Estate, 28 Pa. 

Super. 144. 

24 C.J. p 651 note 2. 

Confirmation as affecting passing of 
title see infra § 644. 

71. Tex.—Littlefield v. Tinsley, 26 
Tex. 353. 

24 C.J. p 651 note 3. 

72. Ill.—Ehrgott v. Seaborn, 2 N.E. 
2d 99, 363 Ill. 292. 

Ky.—Overstreet v. Grinstead's 

Adm’r, 140 S.W.2d 836, 283 Ky. 73. 
24 C.J. p 651 note 4. 

73. Ill.—Ehrgott v. Seaborn, 2 N.E. 
2d 99, 363 Ill. 292. 

Md.—Cook v. Safe Deposit & Trust 


Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

24 C.J. p 651 note 5. 

74. N.C.—Joyner v. Futrell, 48 S.E. 
649, 136 N.C. 301. 

75. Mont.—In re McLure's Estate, 
248 P. 362, 76 Mont. 476—State v. 
Silver Bow County Second Judicial 
Dist. Ct., Ill P. 717, 42 Mont. 182. 

76. La.—Montgomery v. All the 
World, 23 La.Ann. 239. 

24 C.q. p 654 note 45. 

Burden on persons attacking sale 

(1) On hearing on return of sale 
burden is on persons attacking sale 
to show that it was fraudulent or 
not fairly conducted, or that bids 
were disproportionate to value.—In 
re McLure’s Estate, 248 P. 362, 76 
Mont. 476. 

(2) Burden of proof is on pur¬ 
chaser excepting to administrator's 
sale on ground that land is subject 
to undisclosed ground rent.—Rosen¬ 
thal v. Traub, 141 A. 558, 155 Md. 
167. 

Burden on executor 

Although a sale of real estate 
made by the executor for payment 
of debts was authorized by the 
court, yet on objection to confirma¬ 
tion thereof by one who did not have 
notice of the petition for order to 
sell, and who claims the account 
filed with the petition was false, and 
that there was sufficient personal 
estate, the executor has the burden 
of showing its insufficiency, which 
furnished the jurisdictional ground 
for the order.—In re Short's Estate, 
120 A. 484, 13 Del.Ch. 428. 

77. Ohio.—Jacks v. Adamson, 47 N. 
E. 48, 56 Ohio St. 397, 60 Am.S.R. 
749. 

24 C.J. p 654 note 46. 

78. Cal.—In re Scott, 157 P. 242, 
172 Cal. 485. 

Idaho.—McGregor v, Jensen, 109 P. 
729, 18 Idaho 320. 
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Probative force of testimony as to 
offer 

On exceptions to report of private 
sale of decedent’s property, testi¬ 
mony of witness, who attended pub¬ 
lic sale at which property was with¬ 
drawn and failed to offer to buy 
property, that he would pay in ex¬ 
cess of what property sold for, could 
have little probative force.—Hopper 
v. Hopper, 190 A. 841, 172 Md. 152. 

Denial of intervenor’s allegation 

Where an allegation of purchase 
of estate property by administrator’s 
wife in the petition of intervention 
is denied under oath by the adminis¬ 
trator’s answer, such denial must, in 
the absence of direct evidence, be 
taken as true.*—Martien v. Crystal, 
111 A. 820, 137 Md. 166. 

Evidence held sufficient 

(1) To sustain confirmation gen¬ 
erally.—McGregor v. Jensen, 109 P. 
729, 18 Idaho 320. 

(2) To justify trial court’s finding 
of good faith in sale by administra¬ 
trix to daughter.—Setaro v. Perni- 
gotti, 136 A. 571, 105 Conn. 685. 

Evidence held insufficient 

(1) To show such gross inade¬ 

quacy in bids at administrator's 
sales as to warrant presumption of 
fraud or unfairness in sale.—In re 
McLure’s Estate, 248 P. 362, 76 

Mont. 476. 

(2) Where exceptant to report of 
private sale inserted newspaper no¬ 
tice of claim of invalidity of pro¬ 
posed public sale which appeared 
immediately below advertisement of 
sale, evidence, consisting of testi¬ 
mony of witness who was present at 
public sale at which property was 
withdrawn but did not offer to buy 
property, that he would give great¬ 
er amount than sale price, was in¬ 
sufficient to require that sale be set 
aside for insufficiency of advertise¬ 
ment or inadequacy of price.—Hop¬ 
per v. Hopper, 190 A. 841, 172 Md. 
152. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 610 


agent, and who purchased the property, was held 
not required to disclose his joint affairs with de¬ 
ceased as a condition of obtaining confirmation 
where the administrator was fully informed as to 
the nature of the title and tenure of the cotenants. 79 

Determination. When the question of the con¬ 
firmation or setting aside of a sale of land comes 
before the probate court, much is left to its dis¬ 
cretion, 80 which, however, is not an arbitrary or 
capricious one, but must be exercised in accord¬ 
ance with settled legal principles. 81 As a general 
rule, the court should confirm the sale where it ap¬ 
pears that it was fair and that the sum bid was a 
reasonable and fair price for the property; 82 but 
it is proper to refuse confirmation when the court 
does not consider that the sale has been made fair¬ 
ly or in conformity to law, 88 or where the bid is 
disproportionate to the value of the property, 84 or 
where it appears that the sale would result in a 
substantial loss to the estate. 85 It has been held 
that the court's duty, in passing on a sale, is to 
conserve the interests of the estate and obtain the 
highest price possible, 86 and that the sale should be 
confirmed unless it is objectionable on grounds ex¬ 
isting when it was made. 87 

§610. - Form and Requisites of Confir¬ 

mation and Entry of Record 

No formal order or precise form of words confirming 
the sale is necessary, anything which sufficiently indi¬ 
cates the court's approbation being sufficient. Formal 
entry of approval on the record is not necessary in the 
absence of statutory requirement. 


No formal order 88 or precise form of words 89 
confirming the sale of land is necessary. The 
court's approval is a sufficient confirmation, 90 and 
anything which expresses or clearly indicates the 
approbation of the court is sufficient. 91 

An order of confirmation is not void because it 
refers to a day subsequent to its own date as the 
day on which the land was ordered sold, 92 or fails 
properly to describe the land, if the description ap¬ 
pears in other parts of the proceedings ; 93 but it has 
been held that, where an order approving an admin¬ 
istrator’s sale of land contained no description of 
the land, the sale was invalid. 94 The order will 
not be held void for failing to show that proof was 
heard on the question of the sufficiency of the price 
given for the land sold. 95 Even though the court, 
in making an order confirming a sale, went beyond 
its jurisdiction by making a finding determining 
boundaries or title to real property, the order is not 
void where all the parties to the controversy had 
conceded the facts contained in the finding. 96 

It has been required that an order confirming a 
sale of real estate should direct that a proper con¬ 
veyance be made when the purchaser complies with 
the terms of sale. 97 

Entry upon record or registration of confirmation. 
The approval of the court should be shown by the 
record; 98 but it is sufficient if the approval can be 
gathered from the record, 99 and a formal entry of 
approval is ordinarily not necessary. 1 However, 
where the statute so requires, an entry of the decree 
of confirmation must be made on the minutes, and 


79. Cal.—Johnston v. Kit chin, 265 
P. 941, 203 Cal. 766. 

80. Ala.—Hendrix v. Francis, 83 So. 
66, 203 Ala. 342. 

Cal.—In re Atkin's Estate, 8 P.2d 
1052, 121 Cal.App. 251. 

Ill.—Ehrgott v. Seaborn, 2 N.E. 2d 
99, 363 III. 292—Anderson v. An¬ 
derson, 170 N.E. 212, 338 Ill. 309. 
24 C.J. p 654 note 49. 

81. S.C.—Farrow v. Farrow, 70 S. 
E. 459, 88 S.C. 333. 

82. Ala.—In re Adkins’ Estate, 197 
So. 19, 240 Ala. 103. 

24 C.J. p 654 note 50. 

Consideration of value of property 
In confirming- a sale, the court is 
required to consider the value of the 
property, and in the absence of any 
indication to contrary, it must be 
presumed that it did so.—Farley v. 
Davis, Wash., 116 P.2d 263. 

83. Cal.—Fontana Land Co. v. 
Laughlin, 250 P. 669, 199 Cal. 625, 
48 A.L.R. 1308. 

Mont.—Swanberg v. national Surety 
Co., 283 P. 761, 86 Mont. 340. 

24 C.J. p 654 note 51. 


84 . Mont.—In re McLure’s Estate, 
248 P. 362, 76 Mont. 476. 

85. Ill.—Anderson v. Anderson, 170 
N.E. 212, 338 Ill. 309. 

86. Pa.—In re Hays’ Estate, 134 A. 
402, 286 Pa. 520. 

87. Md.—Blank v. Frey, 170 A. 156, 
165 Md. 647. 

88. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 178 Ark. 130. 

24 C.J. p 656 note 73. 

89. Ala.—Worthington v. McRob- 
erts, 9 Ala. 297. 

Ark.—Bryant v. Hill, 10 S.W.2d 37, 
178 Ark. 130. 

90. Ky.—Sanford v. Lewis, 180 S. 
W. 776, 167 Ky. 459. 

Tex.—Pendleton v. Shaw, 44 S.W. 

1002, 18 Tex.Civ.App. 439. 

Writing not required 
Utah.—In re Gibbs, 6 P. 525, 4 Utah 
97. 

91. Ala.—McCraw v. Cooper, 118 So. 
333, 218 Ala 186. 

Ark.—Bryant v. Hill, 10 S.W.2d 37, 
ZQ7 


39, 178 Ark. 130, citing Corpus Ju¬ 
ris. 

24 C.J. p 656 note 76. 

92. Tex.—Barton v. Davidson, Civ. 
App., 45 S.W. 400. 

93. Tex.—Crawford v. McDonald, 33 
S.W. 325, 88 Tex. 626. 

94. Tex.—Wilkin v. Owens, 114 S. 
W. 104, 115 S.W. 1174, 117 S.W. 
425, 102 Tex. 197, 132 Am.S.R. 867, 
reversing, Civ.App., 110 S.W. 552. 

24 C.J. p 656 note 79. 

95. Tex.—Captain v. Stubbs, 4 S.W. 
467, 68 Tex. 222. 

96. Fla.—Mitchell v. Bogue, 196 So. 
306, 142 Fla 787. 

97. Tex.—Jones v. Gilliam, Civ. 
App., 199 S.W. 694. 

98. Mo.—Valle v. Fleming, 19 Mo. 
454, 61 Am.D. 566. 

24 C.J. p 657 note 7. 

99. Mo.—Camden v. Plain, 4 S.W, 
86, 91 Mo. 117. 

24 C.J. p 656 note 76 [a], p 657 note 

8 . 

1. Mo.—Grayson v. Weddle, 63 M<x 
523. 
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a conveyance by the representative prior to such 
entry is void and vests no title in the purchaser. 2 
In a few jurisdictions the order of confirmation 
must be registered or recorded, in order to consti¬ 
tute notice to third persons without actual or other 
constructive notice. 3 

§ 611. -Effect of Confirmation or Refusal 

to Confirm 

Confirmation renders the sale an enforceable con¬ 
tract and divests the title of the heirs; it cures non- 
Jurisdictional irregularities and defects in prior pro¬ 
ceedings, but cannot validate a void sale. A judgment 
or order of confirmation is res judicata, and is conclusive 
on the rights of the parties to the extent to which such 
rights were involved. 

Confirmation of an administrator's or executor’s 
sale, provided it is not void, renders it an enforce¬ 
able contract 4 and divests the title of the heirs. 5 
After the court obtains jurisdiction, all nonjurisdic- 
tional irregularities and defects between the acqui¬ 
sition of jurisdiction and the order of confirmation 
are cured and foreclosed except on direct appeal. 6 
Thus, confirmation has been held to cure such de¬ 
fects and irregularities, as making a sale without an 


order, 7 failure to have the land viewed by disinter¬ 
ested householders of the county wherein it lies, 8 
failure to make any attempt to advertise the sale, 9 
the insufficiency of the publication of a notice of 
the hearing on the petition for the sale, 10 the hold¬ 
ing of a private sale instead of a public one, 11 fail¬ 
ure to take the requisite security where the sale is 
on credit, 12 and the adjournment from the court¬ 
house door where the sale was advertised to be held 
to another place in the county, near the land in 
question. 13 

Confirmation passes the equitable title to an inno¬ 
cent purchaser, 14 and entitles him to a deed on pay¬ 
ment or tender of payment. 15 

On the other hand, confirmation cannot impart va¬ 
lidity to a void sale ; 16 and where an order of pub¬ 
lication is essential to give the probate court juris¬ 
diction to order a sale of decedent’s land, the lack 
of the order is an omission not curable by the order 
of confirmation. 17 Confirmation does not cure the 
incapacity of the appraiser to purchase the proper¬ 
ty. 18 A confirmation of a sale on the administra¬ 
tor’s false report that the purchaser has made the 


2. Tex.—James v. Gaal, Civ.App., 
282 S.W. 298. 

3. La.—Lyons v. Cenas, 22 La.Ann. 
US. 

24 C.J. p 657 note 10. 

4. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

Md.—Cook v. Safe Deposit & Trust 
Co. of Baltimore, 191 A. 713, 172 
Md. 398. 

5. Mont.—State ex rel. Eden v. 

Schneider, 57 P.2d 783, 102 Mont. 
286—State v. McCracken, 6 P.2d 
869, 91 Mont. 157—Swanberg v. 

National Surety Co., 283 P. 761, 
86 Mont. 340. 

When title passes generally see in¬ 
fra § 644. 

6. Ark.—Day v. Johnston, 250 S.W. 
532, 158 Ark. 478. 

Ky.—Cook's Adm'r v. Campbell, 21 
S.W.2d 654, 231 Ky. 401. 

Llont.—State ex rel. Eden v. Schnei¬ 
der, 57 P.2d 783, 102 Mont. 286. 
Okl.—Southwick v. Jones, 60 P.2d 
774, 177 Okl. 409—Estes v. Pick¬ 
ard, 283 P. 1004, 141 Okl. 60. 

Va.—Sipe v. Taylor, 55 S.E. 542, 106 
Va. 231. 

Wash.—Farley v. Davis, 116 F.2d 
263. 

24 C.J. p 656 note 83. 

Collateral attack after confirmation 
see infra § 618. 

* 4 If there was any Judicial error 
committed in the course of the pro¬ 
ceedings, the review thereof should 
have been sought by appeal. On 
this 6ollateral attack we can con¬ 
sider only the jurisdiction of the 


court, or the lack of it, as the case 
may be.”—Mitchell v. Bogue, 196 So. 
306, 311, 142 Fla. 787. 

Irregularities in terms or notice of 
sale 

Where terms of sale or notice giv¬ 
en are such as court had authority 
to direct in decree ordering property 
sold, confirmation of sale by court 
cures irregularities in terms of sale 
as made or in notice of sale.—Rode- 
beck v. Richardson, 144 N.E. 41, 83 
IncLApp. 186. 

Delay in making sale 

Confirmation of a sale made after 
the term to which the order of sale 
was returnable is tantamount to a 
continuance of the order, and the 
sale is valid.—Klingensmith v. Bean, 
2 Watts, Pa., 486, 27 Am.D. 328. 

7. Ky.—Hamilton v. Hamilton, 51 
S.W. 170, 21 Ky.L. 260. 

24 C.J. p 656 note 83 [b]. 

8. Ark.—Apel v. Kelsey, 2 S.W. 102, 
47 Ark. 413. 

9. Ark.—Apel v. Kelsey, supra. 

24 C M. p 656 note 85. 

10. Kan.—Thompson v. Burge, 57 
P. 110, 60 Kan. 549, 72 Am.S.R. 
369. 

Minn.—Dayton v. Mintzer, 22 Minn. 
393. 

11. Ark.—Day v. Johnston, 250 S. 
W. 532, 158 Ark. 478. 

12. Mo.—Wilkerson v. Allen, 67 Mo. 
502. 

Necessity of taking security see su¬ 
pra £ 601 cL. 


13. Kan.—Thompson v. Burge, 57 
P. 110, 60 Kan. 549, 72 Am.S.R. 
369. 

14. Kan.—Lake v. Hathaway, 89 P. 
666, 75 Kan. 391. 

15. Kan.—Lake v. Hathaway, su¬ 
pra. 

Purchaser’s failure to comply 

Where the court confirms an ad¬ 
ministrator's sale and directs execu¬ 
tion of a deed on compliance with 
specified terms, and the purchaser 
fails to comply therein, the court 
may revoke its order, or amend, au¬ 
thorizing sale to another, and where 
this is done, the wife of the first 
purchaser acquires no marital inter¬ 
est in the land.—Amundson v. Han¬ 
son, 185 N.W. 252, 150 Minn. 287. 

16. Mont.—State v. McCracken, 6 
P.2d 869, 91 Mont. 157. 

24 C.J. p 657 note 89. 

Divisible sale 

The fact that one tract of land 
was purchased by the probate judge, 
which transaction was void, does not 
invalidate a deed for another and 
different tract sold to another, per¬ 
son at the same sale, although both 
purchases were included in the same 
report to the probate court.—Bacon 
v. Morrison, 57 Mo. 68. 

17. Mo.—Cunningham v. Anderson, 
17 S.W. 972, 107 Mo. 371, 28 Am. 
S.R. 417. 

24 C.J. p 657 note 90. 

18. Ark.—Brown v. Nelms, 112 S. 
W. 373, 86 Arl*. 368% 


588 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 612 


required cash payment does not divest the title of 
the heirs, 19 and the land remains bound for the pay¬ 
ment of the purchase money even in the hands of 
bona fide purchasers. 20 

A judgment or order confirming a sale has been 
held to be res judicata 21 and to be conclusive on the 
rights of the parties. 22 A recital in the decree of 
confirmation that the purchase money has been paid 
is conclusive on the administrator in any proceed¬ 
ing against him by the creditors or distributees of 
the estate, but not as between the administrator and 
purchaser, 23 or as against a subsequent administra¬ 
tor, when seeking to enforce a vendor’s lien on the 
land ; 24 and there is authority for the view that an 
order confirming an administratrix's sale of assets 
pursuant to an order of sale is not an adjudication 
against the purchaser, but is only sufficient to con¬ 
stitute a prima facie case in an action against the 
bidder. 25 An order made on confirmation of an 
administrator’s sale, permitting the administrator in¬ 
dividually to join in the conveyances of land sold, 
is unnecessary and not conclusive as to the admin¬ 
istrator’s interest. 26 An order confirming an admin¬ 
istratrix’s illegal sale of a claim on a policy on the 
life of her intestate has been held not an adjudi¬ 
cation by a court of competent jurisdiction as to the 
validity of the transfer, which the agent of the in¬ 
surer had previously procured by fraud to be made 
to him individually. 27 

Ordinarily, after confirmation of the sale of land, 
the executors cannot be surcharged with any alleged 
deficiency of price while the confirmation remains 
unreversed; 28 but where a sale was made in viola¬ 
tion of the trust of the executor, his liability for the 


resulting loss was not affected by the fact that he 
filed a report of the sale and that the report was 
approved by the court. 29 A confirmation of a re¬ 
port stating the adjournment of the sale and the 
reasons therefor is a judgment by the court that in 
its opinion the representative exercised a wise dis¬ 
cretion in adjourning the sale, and this judgment is 
final and conclusive until impeached and set aside in 
a direct proceeding. 30 If a state court having gen¬ 
eral jurisdiction of the estate confirms a sale of any 
of the assets, the order of confirmation is conclu¬ 
sive on a federal court on the questions of the legal¬ 
ity of the sale under the state statutes and the right 
to sell the property in question under the order of 
sale granted. 31 If a sale by an administrator to the 
widow of the deceased owner is set aside, the widow 
becomes entitled to payment of the claims which be¬ 
come liquidated and discharged as the result of the 
purchase by her. 32 

Relation back. It has been held that confirma¬ 
tion relates back to the day of the sale. 33 

Failure or refusal to confirm. Failure to confirm 
the commissioners’ report and ordering a resale are 
equivalent to setting aside the sale. 34 Where the 
statute so provides the court, on refusing to con¬ 
firm the sale, is required to direct another sale. 35 

§ 612. - Review 

The approval or disapproval of the sale Is a final and 
appealable judgment. Persons who have appeared in the 
proceedings and whose rights are affected by the court's 
action may appeal or are entitled to notice of appeal. 
The court's action will generally not be disturbed unless 
an abuse of discretion is shown; nor wiil an order of 
confirmation be reversed for mere irregularities in the 
proceedings. 


19 . Ala.—Wallace v. Nichols, 56 
Ala. 321. 

20. Ala.—Wallace v. Nichols, supra. 

21. Mont.—State ex rel. Eden v. 
Schneider, 57 P.2d 783, 102 Mont. 
286. 

Tex.—Dansby v. Stroud, Civ.App., 48 
S.W.2d 1018, error refused. 

Against acquiescent heir 

Judgment in monition proceedings 
confirming succession sale was held 
res judicata as to heir who acqui¬ 
esced in administration.—Gravet v. 
Gonsoulin, 119 So. 785, 10 La.App. 
553, rehearing denied 120 So. 643, 10 
La.App. 553. 

22. Mont.—State v. McCracken, 6 
P.2d 869, 91 Mont. 157. 

Statute so providing held valid 
both as to future and past sales.— 
Day v. Johnston, 250 S.W. 532, 158 
Ark. 478. 

Validity of mortgage concluded 
Where the report of sale showed 
that the sale was made subject to 


a mortgage, and the sale was con¬ 
firmed on the basis of such report, 
the purchaser could not thereafter 
object to the validity of the mort¬ 
gage.—Hartelt v. Petosky, 228 N.W. 
798, 56 S.D. 385. 

Effect as to remaindermen not made 
parties 

Decree confirming administrator's 
sale was void as to remaindermen, 
who were not parties to the petition 
to sell, and did not charge estate 
debts against their interests or ef¬ 
fect the sale of latter.—Leininger v. 
Beichle, 148 N.E. 384, 317 Ill. 625. 

23. Pa.—Golden's Estate, 22 Pa. 
Dist 247. 

Tenn.—Wiley v. Lashlee, 8 Humphr. 
717. 

24. Ala.—Hudgens v. Cameron, 50 
Ala. 379. 

i 

25. Cal.—Jerrue v. Los Angeles 
County Super.Ct., 95 P. 906, 7 Cal. 
App. 717. 


26. Iowa.—In re Metcalf, 120 N.W. 
104, 143 Iowa 310. 

27. Ga.—Empire Life Ins. Co. v. 
Mason, 78 S.E. 935, 140 Ga. 141. 

28. Pa.—Dundas' Estate, 18 Phila. 
79. 

29. Ill.—Wilbanks v. Crosno, 112 
IU.App. 503. 

30. Mo.—Noland v. Barrett, 26 S.W. 
692, 122 Mo. 181, 43 Am.S.R. 572. 

31. U.S.—May v. Mercer County, C. 
C.Ky., 30 P. 246. 

24 C.J. p 657 note 3. 

32. Ill.—Duckworth v. Francis, 154 
Ill.App. 300. 

33. Ala.—Thomas v. Caldwell, 34 
So. 949, 136 Ala. 518. 

34 . Ala.—Duval v. Planters’ & Mer¬ 
chants’ Bank, 10 Ala. 636. 

35. Mont.—In re McLure’s Estate, 
248 P. 362, 76 Mont. 476. 

Second sale generally see infra § 
613. 
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The approval 36 or disapproval 37 of the sale of de¬ 
cedent's property is a final judgment from which an 
appeal can be taken. 

Parties and notice . Persons who have appeared in 
the proceedings and whose rights have been af¬ 
fected by the order of confirmation or refusal to 
confirm may appeal therefrom, 38 and are entitled to 
notice on appeal by others ; 39 and persons interested 
may appear by leave of court and appeal, even 
though not originally parties. 40 Parties to the pro¬ 
ceeding for confirmation are necessary parties to an 
appeal from the order or decree made therein, 41 
and the purchaser is a necessary party to an appeal 
by the heirs from an order of confirmation. 42 
Where there has been a failure on the part of the 
probate court to set apart for the use of minor chil¬ 
dren the property exempt from forced sale and the 
property has been sold by order of court, it is not 
error, on certiorari to revise and correct the pro¬ 
ceedings in the probate court, to join the adminis¬ 
trator and the purchaser of the property at the pro¬ 
bate sale. 43 

Scope of review; determination and disposition of 
cause. Matters not properly part of the record will 
not be considered on appeal. 44 It has been held that 
on appeal from the order of confirmation of a sale 
of land, no question can be raised as to the legality 
of the appointment of the administrator, 45 the pro¬ 
priety and legality of the order directing the sale to 


be made, 46 or the justice and legality of the debts 
allowed against the estate; 47 but it has also been 
held that, where no appeal was taken from an order 
of sale, on appeal from the order of confirmation, a 
question as to the jurisdiction to make the order of 
sale for matter not appearing on the face of the rec¬ 
ord might be raised. 48 The objection that the prop¬ 
erty sold for less than its appraised value must be 
specially pleaded, in order to be considered on ap¬ 
peal from the judgment confirming the sale. 49 

As the matter of confirming or refusing to con¬ 
firm a sale is within the discretion of the probate 
court, its action in the premises will not be disturbed 
on appeal unless an abuse of discretion is shown. 50 
An order of confirmation will not be reversed for 
mere irregularities in the proceedings ; 51 and where 
the court has unrestricted discretion as to publica¬ 
tion, the appellate court will not ordinarily hold the 
publication required and approved of by the lower 
court to be insufficient. 52 An order confirming a 
sale of land found to be indivisible will not be re¬ 
versed on the ground that no evidence of indivisi¬ 
bility was offered or heard in the lower court, where 
the record clearly shows that the land is indivisi¬ 
ble. 53 On an appeal from a judgment dismissing a 
petition in intervention and from an order confirm¬ 
ing a sale, in the absence of a bill of exceptions or 
special findings, the only question is the sufficiency 
of the pleadings to support the judgment, since it is 
presumed that an issue of fact raised by the plead- 


36. Ala.—Queen v. Grigsby, 44 So. 
961, 152 Ala. 656. 

24 C.J. p 658 note 11. 

Absence of objections 

Appeal from order of probate 
court approving administrator’s sale 
of realty was allowable although no 
objections were filed to report, un¬ 
der statute allowing appeal “in all 
cases not expressly prohibited by 
law.”—In re Swope’s Estate, 99 S. 
W.2d 154, 231 Mo.App. 139, trans¬ 
ferred, see Bank of Forest City v. 
Pettijohn, 92 S.W.2d 189, 338 Mo. 
506. 

Original decree for sale still in force 
On appeal from order approving 
sale, the fact that original decree for 
sale of testator’s land was in force 
because of defect in appeal bond did 
not prevent setting aside sale made, 
pending appeal from decree, irre¬ 
spective of whether devisees would 
benefit from disapproval of sale.— 
Retzinger v. Retzinger, 169 N.E. 176, 
337 Ill. 378. 

37. Mont.—In re McLure’s Estate, 
248 P. 362, 76 Mont. 476. 

Utah.—In re Auerbach, 65 P. 488, 23 
Utah. 529. 

24 C.J. p 658 note 12. 


Contra Reed v. Hughes, 68 So. 334, 
192 Ala. 162. 

38. Ky.—Carter v. Crow, 112 S.W. 
1098, 130 Ky. 41. 

24 C.J. p 658 note 13. 

39. Idaho.—Reed v. Stewart, 87 P. 
1002, 1152, 12 Idaho 699. 

24 C.J. p 658 note 14. 

40 . Ala.—Kitchell v. Irby, 42 Ala. 

447. 

24 C.J. p 658 note 15. 

41 . Ala.—Kitchell v. Irby, supra— 
England v. McLaughlin, 35 Ala. 
590. 

42 . Ky.—Stone v. Myrtle, 146 S.W. 
20, 148 Ky. 57—Phillips v. Keel, 72 
S.W. 272, 24 Ky.L. 1752. 

43 . Tex.—Connell v. Chandler, 11 

Tex. 249. 

44 . Md.—Hopper v. Hopper, 190 A 
841, 172 Md. 152. 

45. Ill.—Allen v. Shepard, 87 Ill. 

314. 

46 . Ill.—Allen v. Shepard, supra. 
Miss.—Norris v. Callahan, 59 Miss. 

140. 

47. Ill.—Allen v. Shepard, 87 Ill. 

314. 

48 . Mo.—Desloge v. Tucker, 94 S.W. 
283, 196 Mo. 587. 
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49. La.—Michel v. Michel, 11 La. 
149. 

50. Ala.—Hendrix v. Francis, 83 So. 
66, 203 Ala. 342. 

Ill.—Ehrgott v. Seaborn, 2 N.E.2d 99, 
363 Ill. 292—Farmers’ & Mechan¬ 
ics' Bank v. Griffith, 185 N.E. 854, 
352 Ill. 323—Anderson v. Anderson, 
170 N.E. 212, 338 Ill. 309. 

24 C.J. p 658 note 24. 

Absence of reasonable basis 

Order approving sale of realty for 
payment of decedent’s debts under 
prior decree empowering trustee to 
sell as much of decedent’s property 
as was necessary to pay debts would 
not be held erroneous unless trust 
fund from previous sales was so 
clearly sufficient to discharge debts 
and costs that there was no reason¬ 
able basis for exercise of judgment 
by chancellor.—Hopper v. Hopper, 
190 A. 841, 172 Md. 152. 

51. N.J.—McDonald v. Hutton, 8 N. 
J.Eq. 473. 

24 C.J. p 658 note 25. 

52. Md.—Knapp v. Knapp, 131 A. 
327, 149 Md. 217. 

53. Ky.—Asher Coal Mining Co. v. 
Howard’s Adm’x, 287 S.W. 701, 216 
Ky. 257. 
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ings received support from the evidence and was 
correctly determined. 54 

Where the record shows that the parties petition¬ 
ing for a writ of certiorari to review the confirma¬ 
tion of a sale were not injured by the sale, dismissal 
of the application will be affirmed. 55 

Hearing de novo . Under some statutes, a hear¬ 
ing de novo is had on appeal from the order made 
in confirmation proceedings, 56 and the appellate 
court is entitled to proceed as though it had orig¬ 
inal jurisdiction, uninfluenced by the finding and or¬ 
der of the probate court. 57 

§ 613. Second Sale 

If the proceeds of a safe of realty are Insufficient to 
pay the claims, to pay which the sale was made, a 
second sale may be had, and this is so also where the 
first sale has failed for lack of bidders or inadequacy of 
the amount bid, or where confirmation is refused. New 
proceedings should be instituted for a sale of additional 
realty, but entirely new proceedings are not necessary 
where an attempted sale has failed. 

Where the proceeds of realty ordered to be sold 
for the payment of claims against an estate are in¬ 
sufficient for that purpose, the court may make an¬ 
other order directing the sale of more realty. 58 
This cannot be done however, until the proceeds ob¬ 
tained from the first sale have been exhausted, 59 
and it has been held that, where a sum sufficient to 
pay claims was realized at the sale, but such sum 
has been lost or misapplied by the representative, 
a sale of other realty to pay the claims cannot be 
ordered. 60 


Where a sale of realty has failed for lack of 
bidders, or because of the insufficiency of the 
amount bid, such realty may be again offered for 
sale. 61 So, too, where the court vacates or refuses 
to confirm a sale, a resale of the property is prop¬ 
er; 62 and, where the statute so directs, the court 
must order a resale on its refusal to confirm. 63 
Where a sale of the homestead of an intestate was 
made without an appraisement, as required by stat¬ 
ute, and the widow, as administratrix, not knowing 
that she had no right so to do, bid in the property, 
and subsequently, believing that these two defects 
invalidated her title, she brought an action, making 
her infant children and their guardian parties de¬ 
fendant, and asking a resale, and the infant defend¬ 
ants answered admitting the allegations of the peti¬ 
tion, and joining in the prayer for resale, and at the 
resale the property brought considerably more than 
at the first sale, it was held that the second sale was 
valid. 64 

Proceedings. Although it has been held that a 
second sale under the original decree may be ap¬ 
proved in the court’s discretion, 65 as a general rule, 
where a sale of additional realty becomes necessary, 
new proceedings should be instituted, new notice 
given to the parties interested, and another order of 
sale obtained; 66 but where for any reason, such as 
a want of bidders, an attempted sale has failed, en¬ 
tirely new proceedings are not necessary to enable 
the personal representative again to offer the same 
property for sale. 67 Accordingly, where a sale is 
set aside and a resale ordered, the order of resale 


54. Neb.—In re Raymond’s Estate, 

259 N.W. 622, 128 Neb. 568. - 

55. Tex.—George v. First Nat. 
Bank, Civ.App., 67 S.W.2d 324, er¬ 
ror refused. 

Entire record may be examined in 
determining whether order of pro¬ 
bate court confirming sale of land 
injured complaining party.—George 
v. First Nat. Bank, Tex.Civ.App., 67 
S.W.2d 324, error refused. 

56. Mo.—In re Swope’s Estate, 99 

S.W.2d 154, 231 Mo.App. 139, 

transferred, see Bank of Forest 
City v. Pettijohn, 92 S.W.2d 189, 
338 Mo. 506. 

24 C.J. p 658 note 26. 

57. Mo.—In re Swope’s Estate, su¬ 
pra. 

58. N.C.—Rocky Mount Savings & 
Trust Co. v. McDearman, 195 S.E. 
531, 213 N.C. 141. 

24 C.J. p 658 note 27. 

59. Ind.—Brown v. Rose, 6 Blackf. 
69. 

60. S.C.—Clyburn v. Reynolds, 9 S. 
E. 973, 31 S.C. 91. 

24 C.J. p 658 note 29. 


61. Ark.—Long v. Hoffman, 148 S. 
W. 245, 103 Ark. 574. 

Pa.—In re Brittain’s Estate, 28 Pa. 
Super. 144—In re Yost’s Estate, 14 
Northumb.Leg.J. 400. 

24 C.J. p 658 note 30. 

62. Ala.—Roy v. O’Neill, 52 So. 946, 
168 Ala. 354. 

24 C.J. p 659 note 31. 

63. Mont.—In re McLure’s Estate, 
248 P. 362, 76 Mont. 476. 

64. Ky.—Grunewald v. Cox, 103 S. 
W. 275, 31 Ky.L. 674. 

65. Md.—Hopper v. Hopper, 190 A. 
841, 172 Md. 152. 

On. motion. 

A motion on notice in an original 
proceeding to sell realty of an in¬ 
testate to pay debts of estate was 
proper, notwithstanding that order 
of sale entered in original proceed¬ 
ing did not expressly reserve pro¬ 
ceeding for further orders, where 
amended petition in original pro¬ 
ceeding excepted from enumeration 
of property asked to be sold prop¬ 
erty in which was allotted dower 
and homestead, since it was to be 
fairly implied therefrom that other 
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realty would become available to 
make additional assets.—Rocky 
Mount Savings & Trust Co. v. Mc¬ 
Dearman, 195 S.E. 531, 213 N.C. 141. 

66. Mo.—Cunningham v. Anderson, 
17 S.W. 972, 107 Mo. 371, 28 Am. 
S.R. 417. 

24 C.J. p 659 note 33. 

67. Neb.—Trumbel v. Williams, 24 
N.W. 716, 18 Neb. 144. 

24 C.J. p 659 note 34. 

Notice 

On an application by the adminis¬ 
trator for an order setting aside the 
sale and directing a new sale, on the 
ground of inadequacy of the price 
bid and availability of a higher bid, 
notice to the prior purchaser is un¬ 
necessary.—In re Dixon's Estate, 234 
P. 1106, 114 Or. 349. 

Representative’s bond, directed to 
be given on first sale of testatrix’s 
property for the payment of debts, 
covered the puchase money realized 
on second sale, which was had after 
first sale was set aside on petition of 
testatrix's surviving husband on ac¬ 
count of inadequacy of price, just 
as it did the proceeds of the first 
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is sufficient if it merely directs the execution of the scribing the land, and prescribing the terms of 
former order, without itself ordering the sale, de- sale. 68 

D. ANNULLING SALE AFTER CONFIRMATION 


§ 614. In General 

With some exceptions, a sale under court order Is 
not open to objections after it has been confirmed and 
fully executed. 

As a general rule it is too late to make objections 
to an executor’s or administrator’s sale under order 
of the court, after confirmation, payment of the 
purchase money, and delivery of a deed or other ev¬ 
idence of title; 69 but there are exceptions to this 
rule. 70 

The setting aside of sales of personalty made un¬ 
der testamentary or common-law power is discussed 
supra § 321 and of sales of realty made under such 
power supra § 294. 

§ 615. Right to Attack Sale 

Only persons in interest whose rights are injuriously 
affected have a right to attack the sale. 


Only persons in interest have any standing to in¬ 
voke the aid either of the court of equity or the 
court of probate to set aside the sale of a decedent’s 
property under a court order; 71 and only persons 
whose rights or interests are injuriously affected 
may complain of the sale. 72 Within these rules, the 
regularity of a sale or of the proceedings whereon 
it is founded may be called in question by heirs or 
devisees, 73 by legatees or distributees, 74 by remain¬ 
dermen, 75 or, except where the proceeds are suffi¬ 
cient to pay all debts, 76 by creditors, 77 but not by 
persons claiming adversely to the heirs or dev¬ 
isees. 78 

An administrator de bonis non may apply to set 
aside a sale of land made by his predecessor; 79 but 
neither the representative who made the sale 80 nor 
his surety 81 can impeach the validity of the proceed¬ 
ings instituted and conducted by the representative. 


sale, and hence a new bond was not 
required.—In re Randall’s Estate, 
112 A. 780, 269 Pa. 530. 

68. Ky.—Bentley v. Stewart, 201 S. 

W. 978, 180 Ky. 23. 

©9. Ky.—Cook’s Adm’r v. Campbell, 
21 S.W 2d 654, 231 Ky. 401. 

24 C.J. p 659 note 36. 

70. Mont.—In re Astibia’s Estate, 
46 P.2d 712, 100 Mont. 224. 

24 C.J. p 659 note 37. 

71. Ga.—Collins v. Collins, 132 S.E. 
389, 162 Ga. 35. 

Ky.—Hall v. Hall, 280 S.W. 973, 213 
Ky. 230. 

24 C.J. p 659 note 39. 

Right to attack sale made under tes¬ 
tamentary authority: 

Personalty see supra § 321, 

Realty see supra § 294. 

Termination of right 

It has been held that, although it 
was improper to order a sale of a 
homestead without protecting the in¬ 
terest of minor children, the sale 
would not be set aside at the suit 
of the children commenced after they 
had reached their majority, and after 
their homestead rights had ceased.— 
Denk v. Fiel, 94 N.E. 672, 249 Ill. 
424—24 C.J. p 665 note 6. 

72 . Ga.—Hightower v. Hodges, 144 
S.E. 27, 166 Ga, 639. 

Idaho.—Harkness v. Hartwick, 292 P. 
592, 49 Idaho 794. 

Ky.—Pierce v. Marrs, 156 S.W. 4Q4, 
153 Ky. 748. 

Mich.—Wo sin ski v. Renihan, 278 N. 

W. 81, 283 Mich. 319. 

Mo.—Curlee Clothing Co. v. Boxer, 
App., 51 S.W.2d 894. 

24 C.J. p 674 notes 12, 18. 


Purchasers cannot complain of 
matters not injurious to their rights. 
—Hadesty v. Hadesty, 5 Sch.Reg., 
Pa., 30—24 C.J. p 660 note 44. 

Void sale 

It has been held that if the sale 
is absolutely void a creditor may at¬ 
tack it without showing any injury 
to himself.—Macarty v. Bond, 9 La. 
351. 

73. Ga.—Thompson v. Thompson, 
121 S.E. 225, 157 Ga. 377. 

24 C.J. p 660 note 40. 

Guardian of minor heirs held au¬ 
thorized to attack sale.—Head v. 
Scruggs, 173 S.E. 113, 178 Ga. 324— 
24 C.J. p 660 note 40 [c]. 

Widow and administratrix of de¬ 
ceased heir may object.—Delaney v. 
Kennaugh, 136 A. 108, 105 Conn. 557. 
Insolvent estate 

(1) It has been held that heirs 
of an insolvent estate have such an 
interest as entitles them to the set¬ 
ting aside of a sale made for the 
purpose of defrauding creditors.— 
McCampbell v. Durst, 40 S.W. 315, 
15 Tex.Civ.App. 522. 

(2) However, it has also been held 
that where the estate is hopelessly 
insolvent the heirs cannot attack the 
validity of the sale.—Asher Coal 
Mining Co. v. Howard’s Adm’x, 287 
S.W. 701, 216 Ky. 257. 

74. N.C.—Johnson v. Hardy, 5 S.E. 
2d 853, 216 N.C. 558. 

24 C.J. p 660 note 41. 

75. N.Y.—Johnston v. Johnstdn, 227 
N.Y.S. 526, 131 Mi sc. 323. 

24 C.J. p 660 note 40 [dj. 
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76. Miss.—Bland v. Muncaster, 24 
Miss. 62, 57 Am.D. 162. 

Va.—Patterson v. Eakin, 12 S.E. 144, 
87 Va. 49. 

77. Ga.—Webb v. Deadwyler, 83 S. 
E. 99, 142 Ga. 422. 

24 C.J. p 660 note 42. 

Individual creditor held not enti¬ 
tled to sue to subject property sold 
to payment of his claim, since the 
fraud, if any, was perpetrated on all 
the creditors, and no demand had 
been made on the administrator to 
sue for the property, or on the pro¬ 
bate judge to require the adminis¬ 
trator to do so, and there had been 
no application for the appointment 
of an administrator de bonis non.— 
Askey v. Power, Civ.App., 58 S.W.2d 
1041, affirmed 94 S.W.2d 136, 127 

Tex. 335. 

78. Ill.—Wimberly v. Hurst, 33 Ill. 
166, 83 Am.D. 295. 

24 C.J. p 660 note 43. 

Heir claiming secret equity in de¬ 
cedent's land could not set aside 
conveyance and sale of land in suit 
based on alleged equity, rather than 
rights as heir.—Weeks v. Mclnvale, 
165 S.E. 33, 175 Ga. 24. 

79. Ala.—Smitha v. Flournoy, 47 
Ala. 345. 

Tex.—Pearson v. Burditt, 26 Tex. 
157, 80 Am.D. 649. 

80. Ga.—Gammage v. Perry, 116 S. 
E. 126, 29 Ga.App. 427. 

Da.—Linman v. Riggins, 5 So. 49, 
40 La.Ann. 761, 8 Am.S.R. 549. 

Pa.—Hadesty v. Hadesty, 5 Sch.Reg. 
30. 

81. Okl.—Thomas v. Kunkel, 38 P. 
2d 527, 170 Okl. 100. 
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Where administration is revoked on discovery 
and probate of a will, after the administrator has 
sold property, the executor is bound by the sale, al¬ 
though the legatees may attack it. 82 Where the 
widow and the heir mortgaged their interests in the 
real estate and used the proceeds for the support of 
the family, the income from the property of the es¬ 
tate and the proceeds of the mortgages being suffi¬ 
cient for the purpose, a sale of the mortgaged prem¬ 
ises by the widow as executrix to pay family allow¬ 
ance is in fraud of the rights of the mortgagees, 
and they are entitled to relief against such sale. 83 
Where land of an intestate has been sold under a 
judgment against one of the heirs and purchased by 
the judgment creditor, the latter has such an inter¬ 
est in the land as entitles him to maintain a proceed¬ 
ing to set aside a sale of the land to pay debts of the 
deceased, alleged to have been wrongfully allowed 
against decedent’s estate ; 84 but a judgment creditor 
of an heir cannot levy on land formerly belonging to 
the estate, but held by a voidable title, because of 
a purchase by the administratrix at her own sale. 85 

§ 616. - Estoppel and Ratification 

a. In general 

b. Acceptance and retention of proceeds 

of property 
a. In General 

One who might otherwise successfully attack a sale 


may be estopped from doing so or may be bound by a 
ratification thereof. 

One who might otherwise successfully attack a 
sale may be estopped from so doing, under the prin¬ 
ciples governing estoppel generally. 86 Thus one 
will not be heard to complain of defects for the ex¬ 
istence of which he is himself responsible, 87 or to 
object to the regularity of proceedings had on his 
own application or instigation, or which he has aid¬ 
ed in carrying into effect, 88 or consented to. 89 
However, the heirs will not be estopped from attack¬ 
ing the sale by the fact that they received and dis¬ 
posed of the remainder of the estate without pro¬ 
testing against the sale, where the sale was void, 90 
or by the fact that they joined in a petition pray¬ 
ing that the administrator be discharged, where the 
sale to himself was the only thing done by the ad¬ 
ministrator in connection with the administration. 91 
Relief will not be denied a minor because the guard¬ 
ian bringing the suit lacks clean hands. 92 Where 
the facts were known and appeared in the confir¬ 
mation proceedings the judgment of confirmation 
estops one there represented from making a subse¬ 
quent attack. 93 

Assertion of title or claim. A person may estop 
himself from attacking the proceedings or particu¬ 
lar features thereof by himself asserting title there- 


82. S.C.—Price v. Nesbit, 10 S.C.Eq. 
445. 

83. Cal.—Santa Rosa Sav. Bank v. 
Schell, 76 P. 250, 142 Cal. 505— 
Curtis v. Schell, 61 P. 951, 129 Cal. 
208, 79 Am.S.R. 107. 

84. Tex.—Smart v. Panther, 95 S. 
W. 679, 42 Tex.Civ.App. 262. 

85. Ga.—Williams v. J. P. Williams 
Co., 50 S.E. 52, 122 Ga. 178, 106 
Am.S.R. 100. 

86. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 39, 178 Ark. 130, quoting Cor¬ 
pus Juris. 

Ga.—Bailey v. Layfield, 122 S.E. 193, 
157 Ga. 546. 

Ind. —Vincennes Savings & Loan 
Ass’n v. St. John, 12 N.E.2d 127, 
213 Ind. 171. 

Pa.—Hadesty v. Hadesty, 5 Sch.Reg. 
30. 

Tex.—Kansas City Life Ins. Co. v. 
McLaughlin, Civ.App., 64 S.W.2d 
1030. 

Wis.—In re Hoya’s Will, 480 N.W. 

940, 173 Wis. 196. 

24 C.J. p 661 note 53. 

Knowledge of administration 

Person knowing of death of dece¬ 
dent is chargeable with knowledge 
that his estate is being administered, 
as respects his right to have a sale 
set aside.—Vincennes Savings & 
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Loan Ass’n v. St. John, 12 N.E.2d 
127, 213 Ind. 171. 

Claim for relief arising out of 
fraudulent agreement to which de¬ 
ceased was a party held properly de¬ 
nied.—Rust v. Gillespie, 216 P. 4S0, 
90 Okl. 59. 

Estoppel not shown 

(1) Special guardian’s consent to 
sale held not to bar infant*s action 
to set sale aside for fraud on reach¬ 
ing majority.—Johnston v. Johnston, 
227 N.Y.S. 526, 131 Misc. 323. 

(2) Minor heirs held not estopped 
by appearance and action of next 
friend in proceeding to procure order 
of sale before judge without juris¬ 
diction to grant order.—Mize v. Har- 
ber, 8 S.E.2d 1, 189 Ga. 737. 

(3) Other circumstances.—Dennis 
v. Gorman, 233 S.W. 50, 289 Mo. 1— 
24 C.J. p 661 note 53 [a], [bj. 

87. Ark.—Bryant v. Hill, 10 S.W. 2d 
37, 39, 178 Ark. 130, quoting Cor¬ 
pus Juris. 

24 C.J. p 661 note 58. 

88. Ark.—Bryant v. Hill, IQ S.W.2d 
37, 39, 178 Ark. 130. 

24 C.J. p 661 notes 54, 55, 57. 

Heirs executing warranty deed 
held barred from attacking sale.— 
Rodebeck v. Richardson, 144 N.E. 41, 
83 Ind.App. 186. 


Heirs joining with administrator 
in a petition to judge seeking an or¬ 
der authorizing sale and who consent 
to such order, are “estopped,” after 
a sale thereunder to one who pur¬ 
chased in good faith, to attack or¬ 
der on ground that judge had no au¬ 
thority to grant it at chambers.— 
Mize v. Harber, 8 S.E.2d 1, 189 Ga. 
737. 

89. Ga.—Guthrie v. Moran, 15 S.E. 2d 
890. 

Mich.—Wosinski v. Renihan, 278 N. 

W. 81, 283 Mich. 319. 

Tex.—Allen v. Berkmier, Civ.App., 
216 S.W. 647, error refused. 

Wash.—In re Fotheringham’s Estate, 
281 P. 337, 154 Wash. 130. 

24 C.J. p 661 note 56. 

90. Tex.—Wilkin v. Owens, 114 S.W. 
104, 115 S.W. 1174, 117 S.W. 425, 
102 Tex. 197, 132 Am.S.R. 867, re¬ 
versing, Civ.App., 110 S.W. 552— 
Schnabel v. McNeill, Civ.App., 110 
S.W. 558, affirmed 114 S.W. 108, 102 
Tex. 196. 

9*1. La.—Tucker v. Benedict, 38 So. 

142, 114 La. 203. 

24 C.J. p 176 note 42. 

92. Okl.—Seal v. Banes, 35 P.2d 704, 
168 Okl. 550. 

93. N.H.—Gordon v. Gordon, 55 N. 
H. 399. 

24 C.J. p 673 note 98. 
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under, 94 and an heir cannot take advantage of the 
acts of one claiming to be administrator in acquir¬ 
ing property for the estate and then contest its sale 
on the ground that the administrator was not law¬ 
fully appointed. 95 It has been held that a party to 
the proceeding who fails to set up an adverse claim 
to the property is estopped in pais, although the 
court could not in that proceeding adjudicate his 
claim. 96 

Where one is interested in tzvo capacities, he may 
be held to be estopped in one by his acts in the oth¬ 
er. 97 

Presence and conduct at sale. One may be es¬ 
topped by being present at the sale and so conduct¬ 
ing himself thereat as to induce another to pur¬ 
chase, 98 as, for instance, by declaring that the pur¬ 
chaser would get good title; 99 but mere presence 
at the sale, without affirmative acts inducing any 
one to purchase, will not usually work an estoppel, 1 
although it has been held that a person cannot ob¬ 
ject to a sale because it was made without his con¬ 
sent where he was present thereat and purchased 
part of the property; 2 nor can one who was present 
at the sale make an objection based on lack of no¬ 
tice. 3 

Doctrine of res judicata. The ordinary princi¬ 
ples of res judicata apply to proceedings for the sale 
of a decedent’s property, and proceedings attacking 
such sale, and parties thereto are concluded by de¬ 
terminations made in such proceedings, 4 even with 
regard to questions which were not litigated, but 


which there was an opportunity to litigate. 5 

Failure to appear and contest. A party may lose 
his right to attack the sale by failing to appear and 
present his objections at the proceedings for sale. 6 
However, a party to the proceeding is not estopped 
to attack the validity of the sale for defects in the 
service of the citation merely because of failure to 
appear and contest the proceedings. 7 

Retention of property purchased. The purchaser 
does not waive his rights to rescission by remaining 
in possession of the property purchased, where he 
tendered it back. 8 

Ratification; affirmance. If, in a bill to avoid a 
voidable sale and for other purposes, plaintiff 
amends by striking out the prayer to set aside the 
sale, he thereby affirms the sale. 9 

An irregular sale may be ratified, 10 but not by 
persons under disability, such as married women and 
infants. 11 

b. Acceptance and Retention of Proceeds of 
Property 

As a general rule, one who knowingly accepts and 
retains purchase money is thereby estopped from after¬ 
ward attacking the sale, provided, when he received such 
money, he knew of the facts rendering the sale invalid. 

Although there is contrary authority, 12 as a gen¬ 
eral rule one who has knowingly accepted and re¬ 
tained the purchase money or a part thereof is there¬ 
by estopped from afterward attacking the sale or as¬ 
serting title to the land, 13 provided, at the time 


94. Tex.—Allen v. Atchison, 26 Tex. 
616. 

24 C.J. p 661 note 59. 

95. Tex.—Giddings v. Steele, 28 Tex. 
732, 91 Am.!). 336. 

98. Ill.—Harding- v. Le Moyne, 29 
N.E. 18S, 114 Ill. 65. 

97. Pa.—Beeson v. Beeson, 9 Pa. 
279. 

24 C.J. p 661 note 62. 

Assertion, of dower rights not barred 
Widow who was also administra¬ 
trix was not estopped from claiming 
dower by failing to announce at the 
sale that the land was to be sold 
subject to her dower.—Owen v. Slat- 
ter, 26 Ala. 547, 62 Am.D. 745. 

98. Va.—Patterson's Ex'rs v. Pat¬ 
terson, 131 S.E. 217, 144 Va. 113. 

24 CJ. p 661 note 63. 

99. Ala.—Williamson v. Ross, 33 
Ala. 509. 

24 C.J. p 661 note 64. 

1. Ala.—Allen v. Kallam, 69 Ala. 
442—Owen v. Slatter, 26 Ala. ’547, 
62 Am.D. 745. 

2. La.—Davidson v. Silliman, 24 La. 
Ann. 225. 


3. N.C.—Adams v. Howard, 14 S.E. 
648, 110 N.C. 15. 

4. Ky.—Roberts v. Roberts, 203 S. 
W. 523, 180 Ky. 629. 

24 C.J. p 661 note 68. 

5. S.C.—Culler v. Crim, 30 S.E. 635, 

52 S.C. 574. 

24 C.J. p 662 note 69. 

6. Failure to appear and assert 
homestead rights in answer to peti¬ 
tion to sell waived home-stead claim. 
—Whitley v. Towle, 141 So. 571, 163 
Miss. 418. 

Heirs who suffered the sale to be 
executed without opposition, al¬ 
though present in the parish where 
the judgment ordering the sale was 
made and effected, will be denied re¬ 
lief.—Estrade v. Kaack, 52 So. 181, 
126 La. 26—24 C.J. p 662 note 72. 

7 . Or.—Browne v. Coleman, 125 P. 
278, 62 Or. 454. 

24 C.J. p 662 note 71. 

8. Mont.—Rinio v. Kester, -41 P.2d 
405, 99 Mont. 1. 

9. TJ.S.—Smith v. Worthington, Ark., 

53 P. 977, 4 C.C.A. 130. 
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10. Ill.—Mason v. Odum, 71 N.E. 
386, 210 Ill. 471, 102 Am.S.R. 180. 

24 C.J. p 663 note 82. 

Void sales 

(1) Void sales may be ratified ei¬ 
ther directly or by course of conduct 
which estops the party from deny¬ 
ing their validity.—Texas Co. v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass’n, 53 P.2d 127, 5 Cal.2d 35. 

(2) But it has been held that void 
sales cannot be ratified by relation 
or so as to bind anyone not a par¬ 
ty to the ratification.—Scott v. Gor¬ 
ton, 14 La. 115, 33 Am.D. 578. 

11. Ohio.—Mitchell v. Dunlap, 10 
Ohio 117—Longworth v. Goforth, 
Wright p 192. 

12. Mich.—Sprunger v. Ensley, 178 
N.W. 714, 211 Mich. 103. 

la Ga.—Warner v. Hill, 112 S.E. 
478, 153 Ga. 510. 

Tex.—Allen v. Berkmier, Civ.App., 
216 S.W. 647, error refused. 

24 C.J. p 662 note 74, p 663 note 76. 
Tender of purchase money as condi¬ 
tion precedent to action to set 
aside see infra § 630. 
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when he received such money, he knew of the facts 
rendering the sale invalid. 14 Distribution of the 
purchase money to persons under disability does not 
estop them unless such distribution is ratified on re¬ 
moval of the disability, 15 and it has been held that 
even the receipt of money and expression of satis¬ 
faction with the sale after reaching majority will 
not estop one who was an infant when the sale was 
made. 16 

Estoppel has also been held to arise from bring¬ 
ing suit for the purchase money 17 and recovering 
judgment therefor. 18 


§ 617. Time within Which Sale May Be An¬ 
nulled ; Limitations and Laches 

a. In general 

b. Laches 

a. In General 

Except in jurisdictions where special statutes ex¬ 
pressly limit the time within which executor’s or ad¬ 
ministrator's sales may be attacked, such a sale must 
be attacked within the time limited by the applicable 
general statute of limitations. 

In the absence of a special statute expressly lim¬ 
iting the time within which an executor’s or admin¬ 
istrator’s sale may be attacked, the sale must be at¬ 
tacked within the time limited by the applicable gen¬ 
eral statute of limitations. 19 In many jurisdictions, 


Heirs failing- for prescriptive peri¬ 
od to refund purchase money of land 
sold by administrator to himself 
were cut off.—Laird v. Columbia 
Loan & Investment Co., 114 So. 208, 
216 Ala. 619. 

Person present at sale who en¬ 
couraged others present to bid and 
subsequently receipted to the rep¬ 
resentative for his portion of the 
purchase money held barred from at¬ 
tacking sale.—Patterson’s Ex'rs v. 
Patterson, 131 S.E. 217, 144 Va. 113. 
Void sales 

(1) Even though the sale is void, 
the receipt and retention of the pro¬ 
ceeds hy the heirs, or the administra¬ 
tor’s application thereof in the due 
course of administration, estops the 
heirs from asserting their legal title 
against the equity thus vested in the 
purchaser.—Laird v. Columbia Loan 
& Investment Co., 85 So. 521, 204 Ala. 
246—24 C.J. p 662 note 74 [i] (1). 

(2) Relief will not be denied, 
however, if the heirs offer to do 
equity by tendering to the purchas¬ 
er the amount bid at the sale under 
which he claimed.—Laird v. Colum¬ 
bia Loan & Investment Co., supra. 

(3) The personal representative 
cannot ratify a sale which is void 
for want of a valid order by accept¬ 
ing the purchase money.—Smelser v. 
Blanchard, 15 La.Ann. 254. 

Person ignorant of his rights at 
time he received proceeds held not 
barred.—Johnston v. Johnston, 227 
N.Y.S. 526, 131 Misc. 323. 

14. Kan.—Powers v. Scharling, 92 

P. 1099, 76 Kan. 855. 

24 C.J. p 662 note 75. 

15. Miss.—Willie v. Brooks, 45 Miss. 

542. 

24 C.J. p 663 note 77. 

Minors held not estopped by re¬ 
ceipt of proceeds notwithstanding 
they had guardian.—Head v. Scruggs, 
173 S.E. 113, 178 Ga. 324. 

Sale ratified on removal of disability 

If a guardian of minors received 


their portions of the proceeds of an 
irregular sale and the minors, after 
attaining majority, with knowledge 
of the facts, treated the funds as 
their own and gave receipts in full 
to the guardian, they ratified the 
sale, although they did not actually 
receive from the guardian the funds 
for which they receipted.—Warner 
v. Hill, 112 S.E. 478, 153 Ga. 510. 

16. N.Y.—Ackley v. Dygert, 33 
Barb. 176. 

24 C.J. p 663 note 78. 

17. Iowa.—Lathrop v. Doty, 47 N. 
W. 1089, 82 Iowa 272. 

24 C.J. p 663 note 79. 

Parties suing universal legatee for 
proceeds ratified executor’s sale of 
property, so as to estop their suc¬ 
cessors in title from attacking it.— 
Blandin v. Crozat, 132 So. 802, 16 La. 
App. 88. 

18. Tenn.—Johnson v. Perkins, 1 
Baxt. 367. 

Tex.—Miller v. Anders, 51 S.W. 897, 
21 Tex.Civ.App. 72. 

Judgment against representative 
Devisees or heirs at law, or those 
lawfully acting in their behalf, who 
bring the personal representative to 
an accounting, and obtain against 
him a judgment, in part based on 
the proceeds of land sold by him, 
cannot afterward assert its invalid¬ 
ity.—Head v. Scruggs, 173 S.E. 113, 
178 Ga. 324—Board of Education of 
Glynn County v. Day, 57 S.E. 359, 
128 Ga. 156—Battle v. Wright, 42 
S.E. 347, 116 Ga. 218. 

15 . Tex.—McCampbell v. Durst, 40 
S.W. 315, 15 Tex.Civ.App. 522, er¬ 
ror dismissed 40 S.W. 955, 91 Tex. 
147, motion overruled 41 S.W. 470, 
91 Tex. 147. 

The ordinary rules of construction 
of such statutes apply.—Pierce v. 
Vansell, 74 N.E. 554, 35 Ind.App. 525 
—24 C.J. p 663 note 86. 

Adverse possession for the statu¬ 
tory period may protect a purchas¬ 
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er.—McMichael v. Craig, 16 So. 883, 
105 Ala. 382—24 C.J. p 663 note 87. 
In Louisiana 

(1) The statute fixing limitation 
for institution of suits to annul 
judgments is inapplicable to a petito¬ 
ry action to recover realty sold un¬ 
der court order.—Buillard v. Davis, 
169 So. 78, 185 La. 255. 

(2) Under a statute so providing, 
any and all informalities of legal 
procedure connected with or grow¬ 
ing out of any sale at public auc¬ 
tion by persons authorized by an 
order of court to sell are prescribed 
against by those claiming under such 
sale after the lapse of the period of 
time prescribed by statute. 

U.S.—Milburn v. Proctor Trust Co., 

C. C.A.La., 122 F.2d 569, affirming, 

D. C., 32 P.Supp. 635. 

La.—Arceneaux v. Cormier, 144 So. 

722, 175 Lsl 941—Womack v. Mc¬ 
Cook Bros. Funeral Home, App., 

192 So. 756, affirmed 193 So. 652, 

194 La. 296. 

(3) The sale of realty for less 
than two-thirds of its appraised 
value, but for full value thereof at 
time, is a mere formality, cured by 
the statutory prescription.—Arcen¬ 
eaux v. Cormier, supra. 

(4) A sale by the sheriff instead 
of the administrator, and the adver¬ 
tisement of sale for partition, instead 
of payment of debts are cured by 
the statutory prescription.—Rizzotto 
v. Grima, 113 So. 658, 164 La. 1. 

(5) So too the failure to make the 
sale at the proper place is a mere 
irregularity, curable by the statu¬ 
tory prescription.—Arceneaux v. Cor¬ 
mier, supra. 

(6) The advertisement of sale in 
local paper, thereafter declared by 
supreme court not to be “newspa¬ 
per,” is likewise a mere informality 
cured by the statutory prescription. 
—Womack v. McCook Bros. Funeral 
Home, supra. 

(7) Prescription statute enacted to 
cure informalities in public sales 
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however, special statutes expressly limiting the time 
within which executor’s or administrator’s sales may 
he attacked exist and are controlling. 20 Such stat¬ 
utes have been held to apply to sales which are 
void 21 as well as to those which are merely irregu¬ 
lar and voidable; 22 but other statutes limiting the 
time for attacking administration sales have been 
regarded as inapplicable to void sales. 23 

The time for the commencement of the period of 
limitation depends, of course, on the terms of the 
particular statute as properly construed. 24 The 
running- of the statute is not usually prevented by 
the fact that the administration has not been 
closed, 25 or that dower has not been assigned to the 
widow, when she is not in possession; 26 nor will 
nonjurisdictional defects in the process prevent the 
running of the statute; 27 nor will ignorance of the 
facts suspend the statute when there was no con¬ 
cealment and the facts were readily ascertainable, 28 
unless the failure to discover the facts is satisfac¬ 
torily explained, 29 or unless fraud is relied on, in 


which case the time runs from the discovery of the 
fraud. 30 Statutes applicable to actions to annul an 
executor’s or administrator’s sale and containing a 
saving clause or special period of limitation in fa¬ 
vor of persons under a legal disability will be given 
their proper legal effect. 31 

Retroactive operation of statutes. A statute bar¬ 
ring attacks on sales already made unless com¬ 
menced within a specified period after the passage 
of the act has been held good, 32 and it has even been 
held that a statute expressed in general terms ap¬ 
plies to sales already made, at least where time re¬ 
mains after the passage of the act to commence the 
action. 33 

b. Laches 

Apart from statutory limitations, proceedings to set 
aside a sale must be brought within a reasonable time, 
to be determined by the facts of each case; and the 
right to attack a sale may be lost by laches. 

Apart from any statute limiting the time within 


only and not absolute nullities held 
inapplicable to petitory action to re¬ 
cover realty of succession allegedly 
sold in administration proceedings 
which were absolute nullities.—Buil- 
lard v. Davis, 169 So. 78, 185 La. 
255. 

20- Cal.—In re Bryan's Estate, 277 
P. 1068, 99 Cal.App. 113. 

Okl.—Continental Oil Co. v. Helms. 
105 P.2d 214, 187 Okl. 633—Seal v. 
Banes, 35 P.2d 704, 168 Okl. 550— 
Orendorff v. Cunningham, 13 P.2d 
194, 158 Okl. 231—Estes v. Pick¬ 
ard, 283 P. 1004, 141 Okl. 60—Kim- 
berlin v. Anthony, 254 P. 1, 124 
Okl. 170—Harris v. Gammill, 236 
P. 878, 108 Okl. 288—Sandlin v. 
Barker, 218 P. 519, 95 Okl. 113. 
S.D.—Cooper v. Burchett, 279 N.W. 
j 598, 66 S.D. 162. 

Wis.—In re Hoya's Will, 180 N.W. 

940, 173 Wis. 196. 

24 C.J. p 663 note 88. 

Sales of both realty and personal, 
ty held covered by statutory limita¬ 
tion.—Minehart v. Littlefield, 222 P. 
253, 94 Okl. 249. 

Effect of statute 

The statute limiting the time for 
the commencement of actions to set 
aside executor's or administrator’s 
sales, does not extend the time of 
appeal, create a new remedy, or con¬ 
fer a new right. 

N.D.—Kranz v. Tavis, 192 N.W. 176, 
49. N.D. 553. 

S.D.—Cooper v. Burchett, 279 N.W. 
598, 66 S.D. 162. 

Statute held not applicable to suit 
to remove cloud on title effected by 
void sale of judgment by executor.— 
Warner v. Mason, 234 P. 747, 109 
Okl. 13. 


21. Okl.—Estes v. Pickard, 283 P. 

1004, 141 Okl. 60—Kimberlin v. 

Anthony, 254 P. 1, 124 Okl. 170— 
Sandlin v. Barker, 218 P. 519, 95 
Okl. 113. 

24 C.J. p 664 note 89. 

Purchaser never in possession 

Such a statute is not applicable 
where the sale is void and the pur¬ 
chaser has never been in possession. 
—Gage v. Downey, 29 P. 635, 94 Cal. 
241. 

22. Okl.—Estes v. Pickard, 283 P. 

1004, 141 Okl. 60—Kimberlin v. 

Anthony, 254 P. 1, 124 Okl. 170. 

S.D.—Cooper v. Burchett, 279 N.W. 

598, 66 S.D. 162. 

24 C.J. p 664 note 90. 

23. Neb.—Holmes v. Mason, 114 N. 
W. 606, 80 Neb. 448, rehearing de¬ 
nied 115 N.W. 770, 80 Neb. 454. 

24 C.J. p 664 note 91. 

24. N.D.—Kranz v. Tavis, 192 N.W. 
176, 49 N.D. 553. 

Okl.—Orendorff v. Cunningham, 13 P. 

2d 194, 158 OkL 231. 

S.D.—Cooper v. Burchett, 279 N.W. 

598, 66 S.D. 162. 

24 C.J. p-664 note 94. 

After discovery of grounds 

A statute requiring commencement 
of actions within a certain time from 
discovery of fraud or other ground 
on which action is based is set in 
motion by constructive notice of 
fraud or other grounds.—Continental 
Oil Co. v. Helms, 105 P.2d 214, 187 
Okl. 633. 

After settlement of final account 

(1) A statute limiting actions to 
a certain time after the settlement 
of the final account has been held to 
run after the lapse of a reasonable 
time for settlement, where no ac¬ 
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count is filed.—Dennis v. Bint, 54 P. 
37S, 122 Cal. 39, 68 Am.S.R. 17—24 
C.J. p 664 note 94 [a]. 

(2) What is a reasonable time for 
settlement of the final account de¬ 
pends on the facts and circumstanc¬ 
es of the particular case and is to 
be determined by the trial court in 
the first instance.—In re Bryan’s Es¬ 
tate, 277 P. 1068, 99 Cal.App. 113. 

25. Ark.—Bland v. Fleeman, 23 S.W. 
4, 58 Ark. 84. 

La.—Burney v. Ludeling, 6 So. 248, 
41 La.Ann. 627. 

26. Mo.—Agan v. Shannon, 15 S.W. 
757, 103 Mo. 661. 

27. Miss.—Neely v. Craig, 139 So. 
835, 162 Miss. 712. 

28. Cal.—Dennis v. Bint, 54 P. 378, 
122 Cal. 39, 68 Am.S.R. 17. 

24 C.J. p 664 note 97. 

29. Cal.—Dennis v. Bint, supra. 

30. Iowa.—Cowin v. Toole, 31 Iowa 
513. 

31. Okl.—Seal v. Banes, 35 P.2d 704, 
168 Okl. 550—Kimberlin v. An¬ 
thony, 254 P. 1, 124 Okl. 170— 
Minehart v. Littlefield, 222 P. 253, 
94 Okl. 249. 

24 C.J. p 664 note 94 [c]. 

Statute held inapplicable to pro¬ 
ceeding to contest administrator’s 
deed.—In re Jackson’s Estate, 200 
N.W. -310, 198 Iowa 680. 

32. Minn.—Rice v. Dickerman, 50 
N.W. 698, 47 Minn. 527—Streeter v. 
Wilkinson, 24 Minn. 288. 

33. Me.—Beal v. Nason, 14 Me. 344. 
Only sales made subsequent to en¬ 
actment held affected by statute.— 
Holyoke v. Haskins, 5 Pick., Mass*, 
20, 16 Am.D. 372. 
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which proceedings to set aside a sale must be in¬ 
stituted, the rule is that such proceedings must be 
brought within a reasonable time, to be determined 
by the facts of each particular case; 34 and ignor¬ 
ance of the law will not excuse delay. 35 However, 
lapse of time alone will not support a conclusion of 
laches. 36 One may lose by his own laches the right 
to attack a sale by remaining silent until the rights 
of third persons have intervened, 37 until the rights 
of creditors have been lost by lapse of time, 38 or 
until the purchaser or his assignee has made valua¬ 
ble improvements on the land. 39 So also one may 
be barred by remaining silent for a long time and 
receiving benefits from the sale. 40 As a rule, laches 
is not imputable to a person under a legal disabili¬ 
ty, 41 or without notice of the transaction. 42 

§ 618. Collateral Attack 

The saie may not be collaterally attacked unless 


the proceedings are void, nor may an order confirming 
a sale be so attacked unless the order is void. 

As shown supra § 579, an order of sale is not 
open to collateral attack unless it is void. The sale 
itself is likewise protected from collateral attack 
unless the proceedings are void.; 43 but this rule ap¬ 
plies only to a real sale and not to an uncompleted 
one. 44 A sale to the representative himself cannot 
be collaterally attacked. 45 

The particular defects which render the sale void 
and subject to collateral attack are discussed infra 
§§ 619-622, and the general effect on the sale or pro¬ 
ceedings of failure to comply with particular re¬ 
quirements is discussed in connection with such re¬ 
quirements supra §§ 536-613. 

Order of confirmation . An order confirming an 
executor’s or administrator’s sale is not open to col¬ 
lateral attack unless it is void. 46 


34. U.S.—Montgomery v. Equitable 
Life Assur. Soc. of U. S. f C.C.A. 
Ill., S3 F.2d 758. 

Ky.—Ballman v. Ballman, 67 S.W.2d 
39, 252 Ky. 332—Davis v. Bush, 
249 S.W. 327, 198 Ky. 558—Dorsey 
v. Kendall, 8 Bush 294. 

Pa.—Hadesty v. Hadesty, 5 Sch.Reg. 
30. 

24 C.J. p 640 note 10 [b], p 664 note 
1. 

Sale to representative 

The right to attack a sale made 
by an executor or administrator to 
himself must be exercised within a 
reasonable time.—Naylor v. Thomas, 
228 S.W. 9, 190 Ky. 588. 

An objection to a sale of separate 
parcels en masse is considered 
waived by unreasonable delay.—Wil¬ 
liams v. Rhodes, 81 Ill. 571. 

Property of fluctuating value 

The time within which an attack 
must be made in a case in which 
the property may fluctuate greatly 
in value in a short time would be 
shorter than in a case where there 
was no fluctuating value.—Davis v. 
Bush, 249 S.W. 327, 198 Ky. 558. 

Delay held to bar relief 

(1) Two years.—Ballman v. Ball- 
man, 67 S.W.2d 39, 252 Ky. 332. 

(2) Seven years.—Robinson v. 
Smith, 125 S.E. 593, 159 Ga. 269—24 
C.J. p 664 note 1 [a] (4). 

(3) Nine years.—Hayes v. Betts, 
151 So. 692, 227 Ala. 630, 95 A.L.R. 
1484. 

(4) Fourteen years.—McCraw v. 
Cooper, 118 So. 333, 218 Ala. 186. 

(5) Other cases. 

Ala.—Laird v. Columbia Loan & In¬ 
vestment Co., 85 So. 521, 204 Ala. 
246. 

Mich.—Wright v. First Nat. Bank 


of Monroe, 297 N.W. 505, 297 Mich. 
315. | 

24 C.J. p 664 note 1 [a]. 

Delay held not to bar relief 

(1) Four and one-half years.—Da¬ 
vis v. Bush, 249 S.W. 327, 198 Ky. 
558. 

(2) Other cases see 24 C.J. p 664 
note 1 [b]. 

35. Ga.—Word v. Davis, 33 S.E. 691, 
107 Ga. 780. 

36. Ill.—Schultz v. O’Hearn, 149 N. 
E. 808, 319 Ill. 244. 

Ky.—Davis v. Bush, 249 S.W. 327, 
198 Ky. 558. 

37. La.—Weydert v. Anderson, 102 
So. 676, 157 La. 577. 

Pa.—In re McRoberts’ Estate, 19 A. 

2d 407, 341 Pa. 524. 

24 C.J. p 665 note 2. 

38. Mo.—Murphy v. De France, 15 
S.W. 949, 16 S.W. 861, 105 Mo. 53. 

39. Ga.—Warner v. Hill, 112 S.E. 
478, 153 Ga. 510. 

24 C.J. p 6 65 note 4. 

40. N.C.—Locke v. Armstrong, 22 
N.C. 147. 

24 C.J. p 665 note 5. 

Acceptance and retention of proceeds 
as creating estoppel see supra § 
616. 

41. Ga.—Robinson v. Smith, 125 S. 
E. 593, 159 Ga. 269. 

24 C.J. p 664 note 1 [e], p 665 note 4 
[a]. 

42. Conn.—Delaney v. Kennaugh, 
136 A. 108, 105 Conn. 557. 

43. Ala.—Peek v. Haardt, 177 So. 
634, 235 Ala. 145, 113 A.L.R. 1395. 

, Fla.—Fletcher v. Rickey, 154 So. 147, 
114 Fla. 563. 

La.—Frierson v. New York Life Ins. 

Co., 142 So. 256, 174 La. 1037. 
Minn.—Kietzer v. Nelson, 196 N.W. 
641, 157 Minn. 463. 
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Mo.—Patton v. Buxton, 238 S.W. 118 
—Dennis v. Gorman, 233 S.W. 50, 
289 Mo. 1. 

Neb.—Mangold v. Grace, IS3 N.W. 
338, 110 Neb. 216. 

N-Y.—Massaro v. National Fire Ins. 
Co. of Hartford, Conn., 292 N.Y.S. 
65, 249 App.Div. 262, reversing 290 
N.Y S. 353, 248 App.Div. 448, and 
reargument granted 292 N.Y.S. 
927, 249 App.Div. 709, affirmed 10 
N.E.2d 571, 274 N.Y. 603—Donovan 
v. Flynn, 220 N.Y.S. 44, 219 App. 
Div. 471. 

Tex.—House v. Humble Oil & Re¬ 
fining Co., Civ.App., 97 S.W.2d 314, 
error refused. 

Wash.—Olmstead v McCleary, 223 
P. 15, 128 Wash. 406. 

24 C.J. p 667 note 14. 

Statute preventing attack held valid 
The statute rendering judgments 
and decrees of the probate court in 
administrator’s sales not subject to 
attack^, except for fraud or duress 
or on direct appeal, is valid, both as 
to future and past sales.—Day v. 
Johnston, 250 S.W. 532, 158 Ark. 478. 

In a suit for the purchase money 
brought after confirmation, the pur¬ 
chaser cannot contest the proceed¬ 
ings in the probate court.—Richter 
v. Fitzsimmons, 4 Watts, Pa., 251. 

44. La.—Frierson v. New York Life 
Ins. Co., 142 So. 256, 174 La. 1037. 

45. Tex.—Dodd v. Templeman, 13 S. 
W. 187, 76 Tex. 57. 

24 C.J. p 667 note 14 [fj. 

46. Ark.—Sullivan v. Times Pub. 
Co., 24 S.W.2d 865, 181 Ark. 27. 

Ky.—Cook’s Adm'r v. Campbell, 21 S. 

W.2d 654, 231 Ky. 401. 

Mo.—Scanland v. Walters, 26 S.W. 
2d 603, 324 Mo. 1084—Riley v. 

Akin, 45 S.W.2d 122, 226 Mo-App. 
735. 
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What attacks are collateral. All attacks of an in¬ 
direct nature are collateral; 47 and even bills in eq¬ 
uity to set aside a sale have been said to be col¬ 
lateral attacks, 48 or to amount to collateral attacks 
so far as the purchaser is concerned. 49 A cross bill 
attacking the sale in a suit to quiet title to the land 
is a collateral attack, 50 and, while there is contrary 
authority, 51 it has been held that a bill to impress 
the land with a trust involves a collateral attack. 52 
So also an attempt to have an administrator’s sale 
and the decree authorizing and ratifying it declared 
void has been said to be a collateral attack upon 
such sale and decree, 53 even though made in the 
form of an action to quiet title. 54 

§ 619. Grounds for Annulling Sales 

a. In general 

b. Attack on order of confirmation 
a. In General 

An executor's or administrator's sale can be annulled 
only on substantial grounds; where a statute specifies the 
grounds, an attack may be made only on the grounds 
specified. 

An executor’s or administrator’s sale can be an¬ 
nulled only on substantial grounds. 55 Where a stat¬ 
ute specifies the grounds on which a sale of the 
property under order of court may be avoided, such 
a sale can be attacked only on the statutory 
grounds. 56 The sale may be set aside for defect 


in title, 57 or because the petition stated seizin in 
fee, when decedent in fact owned only an undivided 
half. 58 However, the mere pendency of litigation 
with regard to the title of the land sold and the is¬ 
suance of a devisavit vel non do not constitute 
ground for setting aside a judgment of sale and sale 
thereunder. 59 

Failure of consideration. In a proper case a sale 
may be set aside on the ground of failure of con¬ 
sideration. 60 

Default of purchaser . It has been held that a 
sale may be set aside because of failure of the pur¬ 
chaser to comply with his bid; 61 but there is also 
authority for the view that nonpayment of the pur¬ 
chase money does not affect the validity of the 
sale. 62 If the property is purchased by the husband 
of one of the heirs, and he retains her share of the 
proceeds, she cannot avoid the sale on the ground 
of nonpayment of her portion of the proceeds. 63 

Defects as to representative’s authority. Where 
one is recognized as executor or administrator by 
the court and licensed to make a-sale, the sale can¬ 
not, as a general rule, be impeached, at least col¬ 
laterally, because of his alleged want of authority 
to make the sale. 64 

b. Attack on Order of Confirmation 

An order confirming an executor's or administrator's 
sale may be directly or collaterally attacked because of 


Mont.—State v. McCracken, 6 P.2d 
869, 91 Mont. 157. 

Tex.—Dansby v. Stroud. Civ.App., 48 
S.W.2d 1018, error refused. 
Grounds for attacking see infra § 
619 b. 

Order lield valid on collateral at¬ 
tack 

Ark.—Sewell v. Reed, 71 S.W.2d 191, 
189 Ark. 50. 

47. Ky.—Wayne v. Brumley, 22 7 S. 
W. 996, 190 Ky. 488. 

Tex.—Askey v. Power, 94 S.W.2d 136, 
127 Tex. 335, affirming, Civ.App., 
58 S.W.2d 1041. 

24 C.J. p 667 note 17. 

Xf tlie estate Is actually still open, 
■notwithstanding it ought to have 
been closed, there can be no col¬ 
lateral attack.—Church, v. Holcomb, 
7 N.W. 16‘7, 45 Mich. 29. 

Proceedings to be declared owners 
held collateral attack on sale.— 
Grooms v. Grooms, 7 S.W.2d 863, 225 
Ky. 228. 

Action to compel payment of taxes 
by administratrix on intestate's re¬ 
alty privately sold to plaintiff, as 
per contract, was not collateral at¬ 
tack on judgment approving sale.— 
Riley v. Akin, 45 S.W.2d 122, 226 Mo. 
App. 735. 

48. Fla.—Price v. Winter, 15 Fla. 66. 
24 C.J. p 668 note 18. 


49. III.—Bradley v. Droue. 58 N.E. 
304, 187 Ill. 175, 79 Am.S.R. 214— 
Moore v. Neil, 39 Ill. 256, 89 Am. 
D. 303. 

50. Ala.—Friedman v. Shamblin, 23 

So. 821, 117 Ala. 454. * 

51. U.S.—Strates v. Dimotsis, C.C.A. 
Tex., 110 F.2d 374, certiorari de¬ 
nied 61 S.Ct. 24, 311 U.S. 666, 85 
L.Ed. 427. 

52. U.S.—Garrett v. Boeing, Mich., 
68 F. 51, 15 C.C.A. 209. 

53. N.D.—Shane v. Peoples, 141 N. 
W. 737, 25 N.D. 188. 

54. N.D.—Shane v. Peoples, supra. 

55. Ga.—Harris v. Shelton, 107 S.E. 
842, 151 Ga. 615. 

Tex.—Le Fors v. Le Fors, Civ.App., 
41 S.W.2d 517, error dismissed. 

A sale made in accordance with 
the statutory method is prima facie 
good, and must not be lightly dis¬ 
turbed or set aside except on most 
substantial grounds.—State ex rel. 
Daniel v. Strong, 192 S.E. 671, 185 
S.C. 27. 

Setting aside sale of: 

Personalty under testamentary au¬ 
thority or common-law power see 
supra § 321. 

Realty under testamentary author¬ 
ity see supra § 294. 

598 


5S. Ky.—Cook’s Adm’r v. Campbell, 
21 S.W.2d 654, 231 Ky. 401. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

24 C.J. p 668 note 26. 

57. Pa.—Tubbs’ Estate, 4 Pa.Dist. 
325, 7 Kulp 483—Walker’s Estate, 
1 Del.Co. 384. 

58. Pa.—Lerch’s Estate, ‘2 Lehigh 
Val.L.R. 348. 

59. N.C.—Carraway v. Lassiter, 51 
S.E. 968, 139 N.C. 145. 

Such fact can be considered only 
In a separate action attacking the 
sale for fraud by showing that the 
purchaser was cognizant of the facts 
and took some unfair advantage of 
them.—Carraway v. Lassiter, supra. 

60. Mont.—Rinio v. Kester, 41 P.2d 
405, 99 Mont. 1. 

61. Tex.—Ennis v. Cator, Civ.App., 
174 S.W. 947. 

24 C.J. p 672 note 87. 

62. La.—Simonin v. Czarnowski, 17 
So. 847, 47 La.Ann. 1334. 

24 C.J. p 672 note 88. 4 

63. La.—Huguet v. Bates, 32 La. 
Ann. 454. 

64. Mo.—Warren v. Carter, 5 S.W. 
42, 92 Mo. 288. 

24 C.J. p 669 note 37. 

Defective appointment see infra § 
620. 
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jurisdictional defects rendering the order void, or be¬ 
cause of fraud, but cannot be impeached collaterally be¬ 
cause of mere errors or irregularities. 

An order or decree confirming an executor's or 
administrator’s sale may be directly or collaterally 
attacked because of jurisdictional defects rendering 
the order void , 65 or because of fraud . 66 It cannot 
be impeached collaterally because of mere errors or 
irregularities , 67 and it should not be impeached un¬ 
der any circumstances where all of the proceedings 
relating to the sale and the confirmation thereof 
were regular . 68 

§ 620. - Defects in Proceedings Prior to 

Order 

As a general rule, mere irregularities in the pro¬ 
ceedings prior to the order of sale will not afford a basis 
for an attack on the sale; but, where a lack of juris¬ 
diction in the court to order a sale appears, the sale may 
be attacked in an action brought for that purpose. 

As a general rule, mere irregularities in the pro¬ 
ceedings prior to the order of sale will not afford 
a basis for an attack on the sale . 69 However, where 
a lack of jurisdiction in the court to order a sale 
of real estate to pay debts appears, the sale may be 
attacked in an action brought for that purpose . 70 


Defects as to parties. It has been held that the 
failure to name the heirs or others interested as par¬ 
ties in the proceedings for the sale does not render 
the sale void and subject to collateral attack by the 
persons who were made parties , 71 but those who 
were not parties, who never had a day in court, and 
whose rights were injured, may directly or collat¬ 
erally assail the sale . 72 While infant heirs should 
be represented by a guardian ad litem, a defect in 
the proceedings in this respect has been held not to 
defeat the jurisdiction of the court ; 73 but there is 
also authority for the contrary view , 74 and it has 
been held that a sale is void as to an infant where 
a guardian ad litem was appointed but never accept¬ 
ed or acted, the clerk of the court signing in his 
name, without his knowledge, an acceptance of serv¬ 
ice of the citation . 75 

Defects as to notice of application . The necessi¬ 
ty of the service of citation, summons, or other form 
of notice on heirs and others interested in the es¬ 
tate in order to confer jurisdiction depends on the 
legislation of the jurisdiction in which the proceed¬ 
ings are had, and the rulings vary, it being held in 
some jurisdictions that* a failure to comply with a 
statute requiring and regulating notice renders the 


65. Fla.—Mitchell v. Bogue, 196 So. 
306, 142 Fla. 787. 

Ill.—Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625. 

Ky.—Bowles* Guardian v. Johnson, 
291 S.W. 29, 218 Ky. 221. 

Dack of marketable title 

The probate court will vacate the 
order of confirmation on its appear¬ 
ing to the court's satisfaction that 
decedent did not have a marketable 
title.—In re Bodder’s Estate, 13 Pa. 
Dist. 471, 14 Pa.Dist. 53, 31 Pa.Co. 
46. 

Decree approving sale of home¬ 
stead held subject to collateral at¬ 
tack where question of homestead 
was not adjudicated, although rec¬ 
ord was regular.—Cline v. Niblo, 8 
S.W.2d 633, 117 Tex. 474, 66 A.L.R. 
916, modifying, Com.App., 292 S.W. 
178, reversing, Civ.App., 286 S.W. 
298. 

66. Wash.—Farley v. Davis, 116 P. 
2d 263. 

Only prejudicial fraud which is ex¬ 
traneous to record will vitiate order 
confirming an administrator’s sale 
and authorize court of equity to va¬ 
cate order on collateral attack.— 
Continental Oil Co. v. Helms, 105 P. 
2d 214, 187 Okl. 633. 

Fraud in procuring the decree of 
confirmation will afford a ground for 
setting it aside.—Hooper v. Peters 
Mineral Land Co., 98 So. 6, 210 Ala. 
346. 

67. Fla.—Taylor v- Merwin, 198 So. 


827, 145 Fla. 252—Mitchell v. 

Bogue, 196 So. 306, 142 Fla. 787. 
Matters held not a ground for attack 

(1) A decree of confirmation is 
not subject to collateral attack be¬ 
cause it treated unpaid taxes on the 
realty levied after decedent's death 
as debts within the statute, or be¬ 
cause notice was not given.—Kret- 
singer v. Brown, Colo., 165 F. 613, 
91 C.C.A 450, certiorari denied 29 
S.Ct. 704, 214 U.S. 527, 53 L.Ed. 1068. 

(2) Where the court has power to 
amend an order confirming a sale to 
one so as to authorize sale to an¬ 
other, irregularities in such proce¬ 
dure cannot be taken advantage of 
in a collateral proceeding.—Amund¬ 
son v. Hanson, 1S5 N.W. 252, 150 
Minn. 287. 

68. Mont.—State v. McCracken, 6 P. 
2d 869, 91 Mont. 157. 

€9. La.—Arceneaux v. Cormier, 144 
So. 722, 175 La. 941—Fisette v. 
Taylor, 120 So. 872, 167 La. 1103. 

70. Mo.—Johnson v. Brewn, 210 S. 

W. 55, 277 Mo. 392. 

N.Y.—Personeni v. Goodale, 92 N.E. 
754, 199 N.Y. 323, reversing 118 N. 
Y.S. 1135, 132 App.Div. 928. 

71- Ill.—Harris v. Lester, 80 Ill. 
307. 

24 C.J. p 669 note 39. 

72. Ind.—Clark v. Hillis, 34 N E. 
13, 134 Ind. 421. 

Pa.—Sager v. Mead, 30 A. 284, 164 
Pa. 125. 


Failure to make decedent’s heirs 
parties affords ground for setting 
aside the sale.—Dickens v. Long, 13 
S.E. 841, 109 N.C. 165. 

Right of purchaser 

(1) The purchaser may apply to 
the probate judge to be relieved of 
his purchase when the heirs are not 
named in the proceedings for sale.— 
Matter of Slater, 41 N.Y.S. 534, 17 
Misc. 474, 1 Gibb.Surr. 8. 

(2) A sale under an order void as 
to a minor heir should be set aside 
at the instance of the purchasers 
even though it is beneficial to the 
minor.—Bowles’ Guardian v. John¬ 
son, 291 S.W. 29, 218 Ky. 221. 

(3) Nonjoinder of persons whose 
claim of title is barred by the stat¬ 
ute of limitations will not entitle a 
purchaser to avoid his purchase.— 
Harrington v. Williams, 191 S.W. 273, 
173 Ky. 575. 

73. N.Y.—Jenkins v. Young, 43 Hun 
194. 

24 C.J. p 669 note 41. 

Sale without minor heirs being 
represented held not open to attack. 
La.—Succession of Todd, 120 So- 804, 
11 La.App. 32. 

Wash.—Olmstead v. McCleary, 223 
P. 15, 128 Wash. 406. 

74. Wis.—O’Dell v. Rogers, 44 Wis. 
136. 

24 C.J. p 669 note 42. 

75. Ala.—Johnson v. Johnson, 40 
Ala. 247. 
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sale void and open to direct or collateral attack , 76 
while in others it is held that in a collateral pro¬ 
ceeding there can be no inquiry as to whether any 
notice or sufficient notice was given . 77 It has even 
been held that a lack of notice of the application will 
not warrant setting aside the sale in direct proceed¬ 
ings for that purpose, unless it is shown that actual 
fraud was committed, or there is some other ground 
of acknowledged equity jurisdiction . 78 A recital of 
due service in the record cannot be impeached in 
another proceeding , 79 unless falsified by the record 
itself . 80 According to some authorities, an affirm¬ 
ative showing as to notice by the record is neces¬ 
sary to sustain the sale in a collateral proceed¬ 
ing ; 81 but it has also been held that, if the record 
is silent as to notice, regularity will be presumed . 82 

Defects as to petition . It has been held that the 
sale is void, and subject to direct or collateral at¬ 
tack, if the petition does not state all facts essential 
to the jurisdiction ; 83 but, as a general rule, when 
the court has acted on the petition and ordered the 
sale, the petition will be liberally construed in an 
attack on the sale itself, and sustained in spite of 
informalities or irregularities therein . 84 

Defects in representative’s appointment. Where 
one is recognized as executor or administrator by 
the court and licensed to make a sale, as a general 
rule the regularity of his appointment cannot be 
questioned in another proceeding . 85 There is au¬ 


thority, however, for the view that the sale may be 
set aside if it was made by a person incompetent to 
be appointed the personal representative , 86 or by a 
person acting under a void appointment , 87 and it 
has also been held that, if the record of the pro¬ 
bate proceedings does not on its face show facts au¬ 
thorizing a grant of administration, the letters are 
absolutely void, and that a sale made in the course 
of such void administration is subject to direct or 
collateral attack . 88 

Failure to execute bond . The failure of the party 
seeking the order of sale to execute a bond in fa¬ 
vor of nonresidents does not afford the purchaser 
a ground for setting aside the sale * 89 

§ 621. - Improper Order 

As a general rule, a sale cannot be collaterally at*, 
tacked on the ground that there was no necessity there¬ 
for, but a sale of property not subject to sale is void and 
subject to direct or collateral attack. Errors, or ir¬ 
regularities in the order of sale do not render the sale 
void or open to collateral attack. 

As a general rule, a sale cannot be collaterally at¬ 
tacked on the ground that there was in fact no ne¬ 
cessity therefor , 90 except for fraud in procuring 
the order of sale . 91 The rule excludes collateral in¬ 
quiry as to the existence of debts , 92 the exhaustion 
of personalty , 93 or the necessity of selling as much 
land 94 or personalty 95 as was ordered sold. Howev¬ 
er, a sale of property not subject to sale is void and 


76. Idaho.—Kline v. Shoup, 226 P. 
729, 38 Idaho 202. 

24 C.J. p 669 note 47. 

77. Iowa.—Mullinnix v. Brown, 131 
N.W. 671, 151 Iowa 468. 

24 C.J. p 669 note 48. 

78. —SWI* v. Kelley, 122 P. 
934, 32 Okl. 547. 

24 C.J. p 670 note 49. 

79. Ill.—Bradley v. Drone, 58 N.E. 
304. 187 Ill. 175, 79 Am.S.R. 214. 

24 C.J. p 670 note 51. 

80. Ala.—Goodwin v. Sims, 5 So. 
587, 86 Ala. 102, 11 Am.S.R. 21. 

24 C.J. p 670 note 52. 

81. Ill.—Manternach v. Studt, 82 N. 
E. 829, 230 Ill. 356, 120 Am.S.R. 
310. 

Wis.—Gibbs v. Shaw, 17 Wis. 197, 
84 Am.D. 737. 

82. Miss.—Smith v. Denson, 10 

Miss. 326. 

24 C.J. P 670 note 54. 

88* Tenn.—Cross v. Phillips, 12 
Tenn.App. 679. 

24 C.J. p 670 note 56. 

Collateral attack on sufficiency of 
petition generally see supra § 563. 

84. Tenn.—Puckett v. Wynns, 178 
S.W. 1184, 132 Tenn. 513. 

24 C.J. p 670 note 57. 


85. Ala.—Peek v. Haardt, 177 So. 
634, 235 Ala. 145, 113 A.L.R. 1395. 

24 C.J. p 668 note 29. 

Premature granting of letters of 
administration could not affect val¬ 
idity of sale on collateral attack.— 
Peek v. Haardt, supra. 

The lack of proof of filing an oath 
by an administrator cum testamento 
annexo or executor acting under or¬ 
der of court would not justify col¬ 
lateral attack on their deeds, al¬ 
though oath be required by statute. 
—Caddell v. Lufkin Land & Lumber 
Co., Tex.Civ.App., 234 S.W. 138, af¬ 
firmed, Com.App„ 255 S.W. 397. 

Pailure of record in succession 
proceedings to show issuance of let¬ 
ters of administration, held not 
a ground for setting aside the sale 
where certified copy of letters of ad¬ 
ministration was filed at trial of 
action to set aside sale.—Milburn v. 
Proctor Trust Co., D.C.La., 32 F. 
Supp. 635. 

86. N.Y.—Knox v. Nobel, 28 N.Y.S. 
355, 77 Hun 230. 

87. Ga.—Dame v. McGowan, 138 S. 
E. 785, 164 Ga. 332. 

Original administrator undischarged 
In the absence of the death, dis¬ 
charge, or removal of the adminis¬ 
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trator originally appointed, the ap¬ 
pointment of a new administrator 
is void and a sale made by such 
newly appointed administrator may 
be set aside.—Dame v. McGowan, 
supra. 

68. Mich.—Haug v. Primeau, 57 N, 
W. 25, 98 Mich. 91. 

24 C.J. p 668 note 31. 

89. Ky.—Grausz v. Conley, 69 S.W. 
2d 695, 253 Ky. 340. 

90. Or.—Yeaton v. Barnhart, 150 P. 
742, 152 P. 1192, 78 Or. 249. 

24 C.J. p 670 note 60. 

91. Ark.—Watson v. Lester, 31 S. 
W.2d 955, 182 Ark. 506. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

92. La.—Arceneaux v. Cormier, 144 
So. 722, 175 La. 941—Rizzotto v. 
Grima, 113 So. 658, 164 La. 1— 
Succession of Todd, 120 So. 804, 
11 La.App. 32. 

24 C.J. p 670 note 61. 

93. Ala.—Poxworth v. White, 72 
Ala. 224. 

24 C.J. p 671 note 62. 

94. S.a—Hodges v. Fabian, 9 S.E. 
820, 31 S.C. 212, 17 Am.S.R. 25. 

24 C.J. p 671 note 63. 

95. Wash.—Olmstead v. McCleary, 
223 P. 15, 128 Wash. 406. 
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subject to direct or collateral attack , 96 although it 
has been held that, where the court might under 
some circumstances exercise jurisdiction over par¬ 
ticular land, a sale cannot be collaterally attacked 
because the land ordered sold was not subject to sale 
to satisfy the debts . 97 If the property might have 
been sold without an order, the sale is not invali¬ 
dated because an order was obtained . 98 

Errors or irregularities in the order or decree of 
sale do not render the sale void or open to collateral 
attack . 99 

§ 622. - Defects in Proceedings after Or¬ 

der 

a. In general 

b. Inadequacy of price 

c. Fraud 

d. Mistake 

e. Purchase by representative or his at¬ 

torney 

a. In General 

As a general rule, and In the absence of a statute 
otherwise providing, irregularities in the proceedings 
after the order of sale, including irregularities in the 
conduct of the sale or in the proceedings subsequent 
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thereto, do not render the sale void or subject to direct 
or collateral attack. 

As a general rule, irregularity in conducting the 
sale itself or in the subsequent proceedings does not 
render the sale void or subject to direct or collat¬ 
eral attack . 1 Tnus the sale is not void because sev¬ 
eral parcels are sold in bulk under one bid , 2 or be¬ 
cause not made by the person licensed to make it , 3 
or because an affidavit required by law of the admin¬ 
istrator that he was not the purchaser was not made 
within the time required by law ; 4 nor will a sale be 
set aside because the auctioneer cried a bid for the 
purchaser , 5 because the property was conveyed to a 
creditor in satisfaction of his claim , 6 because the 
sale was made for cash, whereas the law required 
a sale on credit , 7 or because the property was sold 
at a public sale, although the order of sale direct¬ 
ed a private sale ; 8 but a sale was held properly an¬ 
nulled where the decree authorized a public sale and 
the property was sold at a sacrifice at private sale . 9 
It has been held, however, that, where a sale was 
made on credit, but was falsely reported to the court 
as having been made for cash, it might be set aside 
on direct attack , 10 and that where there are two 
personal representatives and the order of sale di¬ 
rects a sale by both of them, a sale by one of them 
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96. Fla.—Fletcher v. Hickey, 154 
So. 147. 114 Fla. 563. 

Homestead 

(1) The sale of a homestead is 
absolutely void and subject to direct 
or collateral attack. 

Mo.—Patton v. Buxton, 238 S.W. 118 
—Dennis v. Gorman, 233 S.W. 50, 
283 Mo. 1. 

Tex.—Robinson v. Seales, Civ.App., 
242 S.W. 754, rehearing denied 243 

S.W. 694. 

(2) This rule applies irrespective 
of the purchaser's knowledge of the 
homestead character.—Johnson v. 
Hampton, 8 S.W.2d 640, 117 Tex. 580, 
reversing, Civ.App., 297 S.W. 891. 

(3) However, when the court 
grants a license to an administrator 
to sell property which is a home¬ 
stead, the sale will not be declared 
void after confirmation from which 
there has been no appeal, and when 
it appears that the property was of 
greater value than two thousand 
dollars, the amount allowed for the 
homestead exemption, if the record 
shows no claim of homestead, or 
objection of any kind on that 
ground, although the court may 
have committed error in not segre¬ 
gating the homestead and in not 
ordering two thousand dollars pre¬ 
served to the owners, in lieu there¬ 
of.—Pohlenz v. Panko, 182 N.W. 972, 
106 Neb. 156. 

(4) Where the probate court spe¬ 
cifically finds that the property or¬ 


dered sold was not a homestead, the 
sale will not be set aside on the 
ground that the property was not 
subject to sale.—Fuller v. Holder- 
man, 244 P. 417. 114 Okl. 136. 

97- Cal.—Ions v. Harbison, 44 P. 

572, 112 Cal. 260. 

24 C.J. p 671 note 64. 

98. Pa.—Horner’s Appeal, 56 Pa. 
405. 

99. Wash.—Farley v. Davis. 116 P. 
2d 263. 

24 C.J. p 671 note 66. 

Sale by majority of representatives 
The sale cannot be avoided mere¬ 
ly because the order of sale author¬ 
ized some of the personal represen¬ 
tatives to sell, where they consti¬ 
tuted a majority.—Melms v. Pfister, 
18 N.W. 255, 59 Wis. 186—24 C.J. 
p 621 note 36 [b]. 

1. Tex.—Harris v. Du»n, Civ.App., 
45 S.W. 731. 

24 C.J. p 672 note 75. 

Fixing terms of sale 

It has been held that the failure 
of the administrator to fix the terms 
of sale in accordance with the stat¬ 
ute does not render the sale void, 
so as to subject it to collateral at¬ 
tack.—Halbert v. Martin, Tex.Civ. 
App., 30 S.W. 388. 

Errors in report or hearing thereon 

(1) Errors in the report of sale 
which work no injury will not justi¬ 
fy setting it aside.—Macey v. Stark, 
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21 S.W. 1088, 116 Mo. 481—24 C.J. 
p 672 note 83. 

(2) Errors or irregularities in 
matters intrinsic in the hearing of 
the final report will not afford the 
basis of a collateral attack.—Farley 
v. Davis, Wash., 116 P.2d 263. 

2- Iowa.—Cowins v. Tool, 36 Iowa 
82. 

Mich.—Osman v. Traphagen, 23 
Mich. 80. 

Sale held not subject to direct at¬ 
tack 

Ill.—Kenley v. Bryan, 110 Ill. 652. 

24 C.J. p 629 note 80 [a]. 

3. Tex.—Harris v. Shafer, Civ.App., 
21 S.W. 110. 

24 C.J. p 622 note 52 [a], p 667 note 
16. 

4. Mo.—Vasquez v. Richardson, 19 
Mo. 96. 

5. Ga.—James v. Kelley, 33 S.E. 
425, 107 Ga. 446, 73 Am.S.R. 135. 

6. Tex.—Perry v. Blakey, 23 S.W. 
804, 5 Tex.Civ.App. 331. 

7. Tex.—Cassels v. Gibson, Civ. 
App., 27 S.W. 725. 

8. Mo.—Blickensderffer v. Hanna, 
132 S.W. 678, 231 Mo. 93. 

9- Va.—Peirce v. Graham, 7 S.E. 
189, 85 Va. 227. 

24 C.J. p 630 note 98. 

10- Tex.—Wipff v. Heder, 26 S.W. 
118, 6 Tex.Civ.App. 685. 
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may be set aside . 11 Under a statute so providing, 
the sale is voidable, except as to innocent purchas¬ 
ers, if there are irregularities, or if the representa¬ 
tive fails to comply with the law as to the mode of 
sale . 12 In order that a sale may be set aside on di¬ 
rect attack because made en masse, it must appear 
that the land brought less than it would have brought 
if divided . 13 If there was an actual public sale, it 
cannot be avoided because of an unauthorized con¬ 
tract to sell to the purchaser at the price which he 
afterward bid . 14 If a purchaser files a written bid 
and the sale is confirmed according to the bid, he 
cannot be released on the ground that the terms of 
the bid vary from the order and notice of sale . 15 

Representative’s oath and bond . It has been held 
that a sale may be collaterally attacked because of 
failure to comply with a statute requiring an exec¬ 
utor or administrator about to make a sale to take 
a special oath 16 or give bond to account for the pro¬ 
ceeds ; 17 but it has also been held that the sale can¬ 
not be collaterally attacked because of the personal 
representative’s failure to give a bond , 18 or because 
of the purchaser’s failure to give a bond to pay an 
existing encumbrance . 19 

Notice of sole . The failure to give proper notice 
of the time and place of sale is generally a mere ir¬ 
regularity which is not cognizable collaterally , 20 the 
adjudication of the probate court being conclusive . 21 
However, the failure to give proper notice may in 
connection with other irregularities in conducting 


the sale afford a basis for setting the sale aside, 2: 
and under a statute rendering the sale voidable, ex 
cept as to innocent purchasers, if there are irregu 
larities, the sale may be set aside because of irreg 
ularities in the mode of advertising . 23 It has beer 
held that the fact that the advertisement did no 
specify clearly the inherent quality of the property 
and that it sold at a low price, can be considered ir 
ascertaining whether the sale was bona fide . 24 Ii 
has been held no ground for setting aside a sale oi 
real estate in the country that it was advertised tc 
begin at eleven o’clock in the forenoon . 25 

Lack of notice of confirmation is not a grounc 
for setting a sale aside at the instance of one whc 
was not prejudiced thereby . 26 

Sale of wrong property . A sale of property not 
included within the terms of the order will be set 
aside , 27 and a sale may be avoided pro tanto as tc 
land adversely held, if definitely ascertainable ; 2£ 
and it has been held that, where the order directs 
the sale of two tracts separately, the smaller one 
first, and it turns out that the sale of the smaller one 
was void, the subsequent sale of the larger must be 
set aside as unauthorized . 29 

b. Inadequacy of Price 

After confirmation, a sale cannot be directly or col¬ 
laterally attacked for inadequacy of price alone, but 
gross inadequacy of price, when coupled with any other 
inequitable element, will Justify relief. 

After confirmation, a sale cannot be attacked for 


11- N.C.—Blythe v. Hoots, 72 N.C. 
575. 

12- Ga.—Guthrie v. Moran, 15 S.E. 
2d 890. 

“Irregularities,” within the stat¬ 
ute, are such matters as mode of 
advertising, or other iregularities in 
the procedure.—Guthrie v. Moran, 
supra. 

13. Ill.—Williams v. Rhodes, 81 Ill. 
571. 

14. Cal.—Stuart v. Allen, 16 CaL 
473, 76 Am.D. 551. 

15. Cal.—In re Otis, Myr.Frob. p 

222 . 

16. Me.—Campbell v. Knights, 26 
Me. 224, 45 Am.D. 107. 

24 C.J. p 671 note 67. 

17. Me.—Snow v. Russell, 45 A. 
305, 93 Me. 362, 74 Am.S.R. 350. 

24 C.J. p 671 note 68. 

Order dispensing with bond held 
not to preclude attack.—Snow v. 
Russell, 45 A. 305, 93 Me. 362, 74 
Am.S.R. 350. 

Bond not required on granting li¬ 
cense 

Under a statute permitting a col¬ 
lateral attack where the administra¬ 
tor did not give a bond “in case a 


bond was required upon granting the 
license,” it has been held that the 
requirement referred to was that of 
the license and not of the law, and 
that the sale was valid without a 
bond, where the license required 
none, although it should have re¬ 
quired one.—Norman v. Olney, 31 N. 
W. 555, 64 Mich. 553. 

18. Ala.—Peek v. Haardt, 177 So. 

634, 235 Ala. 145, 113 AL.R. 1395. 
Ind.—Dequindre v. Williams, 31 Ind. 
444. 

Neb.—Pohlenz v. Panko, 182 N.W. 
972, 106 Neb. 156. 

If the proceeds are faithfully ac¬ 
counted % for, the failure to file a 
bond will not render the sale void 
and subject to collateral attack.— 
Jones v. French, 92 Ind. 138—Foster 
v. Birch, 14 Ind. 445. 

Pallure to require additional bond 
of personal representative cannot be 
taken advantage of on collateral at¬ 
tack.—Harkness v. Utah Power & 
Light Co., 291 P. 1051, 49 Idaho 756 
—Swinehart v. Turner, 259 P. 3, 44 
Idaho 461. 

19- Neb.—Mangold v. Grace, 193 N. 
W. 338, 110 Neb. 216. I 
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20. Neb.—Pohlenz v. Panko, 182 N. 
W. 972, 106 Neb. 156. 

Ohio.—Stall v. Macalester, 9 Ohio 19 
—Richcreek v. Clark, 28 N.E.2d 
670, 64 Ohio App. 305. 

24 C.J. p 671 note 72. 

21. Cal.—Richardson v. Butler, 23 
P- 9, 82 Cal. 174, 16 Am.S.R. 101. 

24 C.J. p 672 note 73. 

22 . Ill.—Sowards v. Prickett, 37 Ill. 
517. 

23. Ga.—Guthrie v. Moran, 15 S.E. 
2d 890. 

24. N.J.—Owen v. Owen, 102 A. 812, 
88 N.J.Eq. 353. 

25. Pa.—Metz’s Estate, 14 York 
Leg.Rec. 136. 

26. Va.—Patterson v. Eakin, 12 S 
E. 144, 87 Va. 49. 

27. Ga.—Nichols v. Little, 41 SB 
991, 115 Ga. 600. 

24 C.J. p 672 note 85. 

28. Ga.—Toumans v. Edenfield, 137 
S.E, 288, 36 Ga.App. 529—Eden¬ 
field v. Rountree, 126 S.E. 731, 33 
Ga.App. 444. 

29. Mich.—Hewitt v. Durant, 44 N. 
W. 318, 78 Mich. 186. 
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inadequacy of price alone, either directly 30 or col¬ 
laterally , 31 but gross inadequacy of price, when 
coupled with any other inequitable element, will jus¬ 
tify the granting of relief, even though neither, 
standing alone, would be sufficient for the purpose . 32 
Thus inadequacy of price is a circumstance to be 
considered when other grounds are alleged as bear¬ 
ing upon the fairness of the sale ; 33 and it has been 
considered that, where the inadequacy of price is so 
gross as to amount to fraud, the sale may be set 
aside even after the title has passed . 34 A sale made 
in violation of a statutory prohibition of a sale at 
first offering for less than a certain proportion of 
the appraised value is void and open to direct or 
collateral attack . 35 

c. Praud 

Fraud In the sale renders It voidable but not ab¬ 
solutely void, and it is usually held that such fraud 
cannot be shown in a collateral proceeding, a direct pro¬ 
ceeding to set aside the sale being necessary. Under 
most authorities, participation by the purchaser in the 
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fraud, or notice thereof, is necessary to authorize the 
setting aside of the sale. 

Fraud in the sale renders it voidable but not ab¬ 
solutely void , 36 and it is usually , 37 although not uni¬ 
versally , 38 held that in a collateral proceeding, such 
as ejectment by the heirs, such fraud cannot be 
shown, but that a bill in equity or other proceeding 
having the direct object of setting aside the sale 
must be resorted to, it being well established that 
a court of equity may set aside an executor’s or 
administrator’s sale for fraud . 33 Thus the courts 
will interfere where the sale was induced by 
the fraudulent misrepresentations of the adminis¬ 
trator , 40 or where, although nominally to pay debts, 
it was designed merely to divest the title of the 
heirs , 41 or where there was a scheme to buy in the 
land at an inadequate price 42 or to use an artifice or 
device to prevent competition in the bidding . 43 Le¬ 
gal fraud, as distinguished from actual fraud, on the 
part of the personal representative may be sufficient 
to warrant setting aside a sale . 44 

Fraud will not be inferred from slight or inde- 
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30. N.C.—Graham v. Floyd, 197 S.E. 
873, 214 N.C. 77. 

Pa.—In re Hardner's Estate, 21 Erie 
Co. 14. 

24 C.J. p 672 note 90. 

Sale below full value 

The fact that the property does 
not bring its full value is not a 
ground for setting aside the sale. 
—Gunnell v. Palmer, 18 N.E.2d 202, 
370 Ill. 206, 120 A.L.R. 871. 

A sale of unlisted stock at the 
best price obtainable in cash, even 
though the selling price is far below 
the inventory figure made before the 
general depression, will not be set J 
aside for inadequacy of price.—Will- 1 
son v. Tripp, 199 A. 681, 124 N.J.Eq. 
45. 

31. Ark.—Davis v. Straus, 225 S.W. 
613, 146 Ark. 282. 

Neb.—Mangold v. Grace, 193 N.W. 

338, 110 Neb. 216. 

24 C.J. P 672 note 91. 

32. N.C.—Graham v. Floyd, 197 S.E. 
873, 214 N.C. 77. 

Revoking order approving sale on 

ground of inadequacy of price and 
misrepresentations held not abuse of 
court’s discretion.—In re Crawford's 
Estate, 184 A. 1, 321 Pa. 131. 

33 . Ky.—Callebs v. Ruble, 188 S.W. 
1096, 172 Ky. 113. 

24 C.J. p 673 note 92. 

34 . Tex.—Lee v. Benzes, Civ.App., 
209 S.W. 768. 

24 C.J. p 673 note 93. 

On the issue of fraud, the inade¬ 
quacy of the price may be consid¬ 
ered.—Graham v. Floyd, 197 S.E. 
873, 214 N.C. 77. 


35. La.—Huckaby v. Huckaby, 63 
So. 755, 134 La. 107. 

24 C.J. p 673 note 94. 

36. Ky.—Wayne v. Brumley, 227 S. 
W. 996, 190 Ky. 488. 

24 ‘C.J. p 673 note 95. 

37. Tex.—Askey v. Power, 94 S.W. 

2d 136, 127 Tex. 335, affirming, 

Civ.App., 58 S.W. 2d 1041. 

24 C.J. p 673 note 96. 

Only fraud extraneous to the rec¬ 
ord will authorize a court of equity ] 
to vacate a sale on collateral attack. 
—Continental Oil Co. v. Helms, 105 
P.2d 214, 187 Okl. 633. 

38. U.S.—Rhoades v. Selin, Pa., 20 
F.Cas.No.11,74-0, 4 Wash. C.C. 715. 

La.—Decuir v. Lejeune, 15 La.Ann. 
569. 

39. Ala.—Hooper v. Peters Mineral 
Land Co., 98 So. 6, 210 Ala. 346. 

Ga.— Thompson v. Thompson, 121 S. 

E. 225, 157 Ga. 377. 

IndJ—Sipe v. Union Bank Sc Trust 
Co., 29 N.E.2d 342, 108 Ind.App. 
526. 

Kan.—James v. Young, 206 P. 905, 
111 Kan. 310. 

Tex.—Pearson v. Burditt, 26 Tex. 
157, 80 Am.D. 649—Reeves v. Fu¬ 
qua, Civ.App., 277 S.W. 418. 
■W as h.—Farley v. Davis, 116 P.2d 
263. 

24 C.J. P 673 notes 97, 99. 

Collusion and conspiracy are con¬ 
sidered as “extrinsic fraud” avail¬ 
able to persons seeking to set aside 
sale for fraud.—Harkness v. Village 
of McCammon, 298 P. 676, 50 Idaho 
569. 

4Q a Ga.—Holmes v. Holmes, 78 S.E. 

903, 140 Ga. 217. 

24 C.J. p 691 note 19. 

603 


No proof of actual damage 

One who Is induced to purchase 
city lots from an administrator by 
the latter’s false representation as 
to the width of the streets on which 
the lots front is entitled to a re¬ 
scission of the sale without proof of 
actual damages—Greiling v. Water- 
molen, 107 N.W. 339, 128 Wis. 440. 

41. Tex.—Thompson v. Dodge, Civ. 
App., 210 S.W. 586. 

24 C.J. p 674 note 4. 

42. Kan.—James v. Young, 206 P. 
905, 111 Kan. 310. 

24 C.J. p 674 note 5. 

43. Ill.—Ingalls v. Rowell, 36 N.E. 
1016, 149 Ill. 163. 

24 C.J. p 640 note 10, p 674 note 6. 
One agreeing to buy for several 
An agreement between several 
persons whereby one person was to 
bid in the property for all the par¬ 
ties to the agreement is not fraudu¬ 
lent as suppressing bids.—Bailey v. 
Layfield, 122 S.E. 193, 157 Ga. 546— 
24 C.J. p 674 note 6 [a]. 

44. Ark.—Crider v. Simmons, 96 S. 
W.2d 471, 192 Ark. 1075. 

S.D.—Cooper v. Burchett, 279 N.W. 
598, 66 S.D. 162. 

lb is a constructive fraud, war- 

I ranting the setting aside of the sale, 
for the representative to obtain an 
order to sell land to pay debts on 
the ground of insufficiency of per¬ 
sonalty while he holds notes which 
he claims as his own but which be¬ 
long to the estate.—In re McBride, 
7 N.J.Law 73. 

Constructive fraud not shown 
Wash.—Olmstead v. McCleary, 223 
P. 15, 128 Wash. 406. 



§ 622 


EXECUTORS AND ADMINISTRATORS 


34 C.J. S. 


cisive circumstances. 45 It is not fraudulent for the 
personal representative to agree to sell the property 
for a certain sum in case no greater sum should be 
bid at the sale, 46 although it would be fraudulent to 
agree to sell at a fixed price without regard to the 
amount of the bid; 47 and the mere silence of the 
representative as to a known defect of title, 48 or the 
expression of an opinion as to the effect of facts 
known to the purchaser, 49 is not a fraud which will 
vitiate the sale. The intent with which one bids at 
a public sale cannot ordinarily invalidate the sale or 
render it fraudulent. 50 

A sale will bind the purchaser notwithstanding 
it was induced by the fraud of a legatee or distrib¬ 
utee, the purchaser's remedy being personal against 
the person guilty of the fraud; 51 and the same is 
true where misrepresentations are made by a third 
person without collusion of the administrator. 52 

Participation by the purchaser in the fraud, or no¬ 
tice thereof at the time of his purchase, has been 
held to be necessary to authorize the setting aside of 
the sale, 53 but there is also authority for the view 
that the sale may be avoided for fraud even though 
the purchaser was ignorant thereof. 54 

cL Mistake 

The ordinary principles of equity apply where it is 
sought to set aside a sate for mistake. 


The ordinary principles of equity apply where it 
is sought to set aside of sale for mistake. 55 The 
purchaser may be relieved where an excusable mis¬ 
take of fact caused him to purchase, 56 and the mu¬ 
tual mistake of the personal representative and the 
purchaser as to the decedent's ownership and the 
probate court's jurisdiction of property not in fact 
owned by decedent at the time of his death is a 
ground for setting the sale aside. 57 In order to 
afford a basis for relief, the mistake must have 
been with respect to a matter as to which knowl¬ 
edge of the real facts could not have been ascer¬ 
tained by the exercise of reasonable diligence. 58 

e. Purchase by Representative or His Attorney 

A sale In which the executor or administrator direct¬ 
ly or indirectly purchases the property may be avoided 
on that ground alone, even though it was fairly made 
and free from extrinsic fraud and an adequate price was 
realized. 

As shown supra § 599 a, it is well established 
that, where property of a decedent is sold under or¬ 
der of the court, the executor or administrator can¬ 
not lawfully, either directly or indirectly, become 
the purchaser; and if he does the sale may be 
avoided on that ground alone, 59 even though it 


45. Mich.—Hoyt v. Fleming 168 N. 
W. 1027, 202 Mich. 660. 

24 C.J. p 673 note 3. 

Circumstances held not to show 
fraud 

(1) Disparity between sale price 
and actual value held not to create 
inference of fraud. 

Ga.—Rivers v. Alsup, 2 S.E.2d 632, 
188 Ga. 75. 

Ill.—Gunnell v. Palmer, 18 N.E.2d 
202, 370 Ill. 206, 120 A.L.R. 871. 

(2) The fact alone that the pur¬ 
chasers owned an interest in the 
property purchased is insufficient 
to establish fraud and collusion.— 
Gunnell v. Palmer, supra. 

(3) That purchaser at sale acted 
as agent for real estate dealers, one 
of whom was surety on representa¬ 
tive’s bond, held not fraud requir¬ 
ing sale to be set aside.—Sharpe v. 
Sharpe, 243 P. 274, 120 Kan. 305. 

(4) Other cases. 

N.J.—Willson v. Tripp, 199 A. 581, 
124 N.J.Eq. 45. 

Okl.—Southwick v. Jones, 60 P.2d 
774, 177 Okl. 409—Fuller v. Hold- 
erman, 244 P. 417, 114 Okl. 136. 

24 C.J. p 673 note 3 [d]. 

46. Mass.—Hunt v. Frost, 4 Cush. 

54. 

24 C.J. p 674 note 8. 

47. Mass.—Hunt v. Frost, supra. 

24 C.J. P 674 note 9. 


48. Tex.—Thompson v. Munger, 15 
Tex. 523, 65 Am.D. 176. 

24 C.J. p 691 note 23. 

49. Tex.—Walton v. Reager, 20 Tex. 
103. 

50u Colo.—Pinnacle Gold Min. Co. 

v. Popst, 131 P. 413, 54 Colo. 451. 
Purchase to perfect title 
A sale for the payment of debts 
is not rendered fraudulent or invali¬ 
dated by the fact that the purchaser 
bought the land for the purpose of 
perfecting his title under a convey¬ 
ance from the widow.—Pinnacle 
Gold Min. Co. v. Popst, supra. 

51. Ky.—Robinson v. Bright, 3 
Mete. 30. 

Tenn.—Williams v. McCormack, 7 
Hump hr. 308. 

52. Ala.—Pool v. Hodnett, 18 Ala. 
752. 

24 C.J. p 692 note 26. 

53. Idaho.—Harkness v. Hartwick, 
292 P. 592, 49 Idaho 794. 

N.C.—Graham v. Floyd, 197 S.E. 873, 
214 N.C. 77. 

24 C.J. p 674 note 13. 

54. Kan.—Fincke v. Bund rick, 83 
P. 403, 72 Kan. 182, 4 L.R.A..N.S., 
820. 

24 C.J. p 674 note 14. 

55. Ala.—-Duran v. Smith, 188 So. 
72, 237 Ala. 577. 

24 C.J. p 674 note 16. 
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An agent’s mistake in bidding a 

higher price than he had been in¬ 
structed to bid is not ground for 
setting aside the sale for mistake. 
—Arnold v. Arnold, 113 S.E. 798, 154 
Ga. 195. f 

56. Md.—Biddison v. Aaron, 62 A* 
523, 102 Md. 156. 

24 C.J. p 674 note 17. 

57. Mont.—Rinio v. Kester, 41 P.2d 
405, 99 Mont. 1. 

24 C.J. p 564 note 4. 

Sale of property not belonging to 
decedent generally see supra § 550. 
l>and belonging to representative 
In order to set aside a sale of 
lands belonging to the representa¬ 
tive on the ground that they were 
included in the conveyance by mis¬ 
take, it must be shown that the par¬ 
ties did not intend the deed to ope¬ 
rate as a conveyance in the personal 
as well as representative capacity of 
the representative.—Donabo v. 

Smith, 50 Iowa 218. 

58. Okl.—Southwick v. Jones, 60 P. 
2d 774, 177 Okl. 409. 

59. Ala.—McCraw v. Cooper, 118 So. 
333, 218 Ala. 186. 

Ky.—Naylor v. Thomas, 228 S.W. 9, 
190 Ky. 588. 

N.J.—Giehrach v. Rupp, 164 A. 465, 
112 N.J.Eq, 296. 

N.Y.—Johnston v. Johnston, 227 N. 
Y.S. 526, 131 Misc. 323. 
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was fairly made and free from extrinsic fraud 60 
and the price realized was an adequate one. 61 A 
fortiori, the sale may be avoided when it was 
fraudulently made for an inadequate price. 62 If 
the representative is insolvent, a court of chancery 
will set aside the sale not only as against him but 
as against purchasers under him without notice. 63 

A purchase by the representative's attorney is 
voidable and may be set aside in equity. 64 

§ 623. Proceedings to Annul 

Proceedings to set aside a sale of realty under 
testamentary authority are considered supra § 294, 
and proceedings to set aside a sale of personalty 
under testamentary or common-law power supra § 
321. 

Examine Pocket Parts for later cases. 

§ 524 . - Forum and Form of Remedy 

As a general rule, the court issuing the order of sale 
has no power to set the sale aside after confirmation, 
at least after the term at which confirmation was made, 


and a suit in equity, or an action in the nature thereof, 
will lie, and is necessary, to vacate a voidable sale. 

The jurisdiction to order a sale of decedent’s 
property is special and ceases with the order of 
confirmation, so that thereafter the court granting 
a license has no power, by virtue of its jurisdic¬ 
tion previously existing, to revise its proceedings, 
and set the sale aside, 65 at least after the expira¬ 
tion of the term at which the order of confirmation 
was made. 66 Exceptions to this rule have, how¬ 
ever, been asserted in cases where the purchasers 
did not pay the purchase money 67 or the represent¬ 
ative was himself the purchaser and the circum¬ 
stances were such as to afford grounds for a sus¬ 
picion of fraud, 68 as also in cases of want of ju¬ 
risdiction, fraud, or mistake, 69 or where the sale 
was absolutely void and not merely voidable. 70 

After the jurisdiction of the probate court ceases, 
a suit in equity, or in the code states an action in 
the nature thereof, will lie, and is necessary in or¬ 
der to vacate a voidable sale: 71 and the necessity 
of bringing in new parties may also require resort 


Ohio.—Kuehner v. Johnson, App., 34 
N.E.2d 996. 

24 C.J. p 633 note 50 [b], p 635 note 
62 [el. 

Under statute 

Tex.—Dilbeck v. Blackwell, Civ.App., 
126 S.W.2d 760, error refused. 
Purchase by husband; rights of len¬ 
der 

Where husband purchased at sale 
by wife as administratrix, title of 
husband’s security deed grantee, 
who loaned husband money to pay 
part of purchase price with notice 
of relationship between administra¬ 
trix and husband was voidable at 
election of heirs of intestate.—Head 
v. Scruggs, 173 S.E. 113, 178 Ga. 324. 

60. S.D.—Cooper v. Burchett, 279 
N.W. 598, 66 S.D. 162. 

Tex.—Dilbeck v. Blackwell, Civ.App., 
126 S.W.2d 760, error refused. 

24 C.J. p 635 note 53. 

Proof of fraud is unnecessary to 
set aside in equity representative’s 
purchase at his own sale.—Giehrach 
v. Rupp, 164 A. 465, 112 N.J.Eq. 296. 

61. Tex.—Dilbeck v. Blackwell, Civ. 
App., 126 S.W.2d 760, 763, error 
refused, citing Corpus Juris. 

24 C.J. p "635 note 53. 

If another person Is interested in 
the bid of the representative, a court 
of equity will not set aside the sale 
as to the other person in a case 
where the sale was by commission¬ 
ers for full value and there was no 
fraud in fact.—Price v. Winter, 15 
Fla. 66. 

62. Kan.—James v. Young, 206 P. 
905, 111 Kan. 310. 


63. Ala.—McHartney v. Calhoun, 17 
Ala. 301. 

64. Ga.—De Vaughn v. Griffith, 101 
S.E. 794, 149 Ga. 697. 

24 C.J. p 639 note 96. 

A purchase by the law partner of 
the representative’s attorney will 
not be set aside, unless bad faith or 
fraud is clearly shown, where the 
separate business of each lawyer 
was unaffected by the partnership 
and the purchaser had nothing to do 
with the affairs of the estate for the 
administrator of which his partner 
was the attorney, and held himself 
aloof from all dealings with the ad¬ 
ministrator.—Gibson v. Gossom, 47 j 
S.W. 237, 65 Ark. 631. 

65. Minn.—In re Sprain’s Estate, 
272 N.W. 779, 199 Minn. 511, 111 A. 
L.R. 1357. 

Pa.—In re Bodder’s Estate, 13 Pa. 
Dist. 470. 

24 C.J. P 675 note 20. 

After the execution of a deed to 
purchaser in conformity with the 
order of confirmation, the order be¬ 
came completely executed and could 
not be collaterally attacked in pro¬ 
bate court—Benefield v. Benefield, 
Tex Civ.App., 142 S.W.2d 835. 

66. Miss.—Turnbull v. Endicott, 11 
Miss. 302. 

24 C.J. p 675 note 21. 

An attack after term is not allow¬ 
able 

Mo.—Riley v. Akin, 45 S.W.2d 122, 
226 Mo.App, 735. 

67. Kan.—Taylor v, Hosick, 13 Kan. 
518. 


68. Pa.—Myer’s Estate, 9 Pa. Co. 
439. 

69. Tex—Kansas City Life Ins. 
Co. v. McLaughlin, Civ.App., 64 S. 
W.2d 1030. 

24 C.J. p 675 note 24. 

Lack of marketable title 
Pa.—In re Bodder’s Estate, 13 Pa. 
Dist. 471. 

Want of jurisdiction of parties in¬ 
terested in the estate.—Kline v. 
Shoup, 226 P. 729, 38 Idaho 202. 
Order approving contract revoked 
before execution 

Court held empowered to revoke 
order approving contract for sale 
where appropriate petitions were fil¬ 
ed averring that representatives 
were misinformed when they peti¬ 
tioned for approval of contract and 
that purchase price was grossly in¬ 
adequate.—In re Crawford’s Estate, 
184 A. 1, 321 Pa. 131. 

70. Ala.—Bland v. Bowie, 53 Ala. 
152. 

24 C.J. p 675 note 25. 

71. Conn.—Delaney v. Kennaugh, 
136 A. 108, 105 Conn. 557. 

Kan.—James v. Young, 206 P. 905, 
111 Kan. 310. 

Ky.—Naylor v. Thomas, 228 S.W. 9, 
190 Ky. 588. 

N.D.—Kranz v. Tavis, 192 N.W* 176, 
49 N.D. 553. 

24 C.J. P 675 note 26. 

Such suit is not a suit for the 
land, although a prayer is made for 
the recovery thereof.—Pegues v. 
Moss, TexCiv.App., 140 S.W.2d 461, 
error dismissed. 

An action based on “constructive 
fraud” is within the jurisdiction of 
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to an independent proceeding. 72 Equity will also 
take jurisdiction, under proper allegations, to im¬ 
press a trust on the property in the hands of the 
purchaser, without directly attacking his legal ti¬ 
tle, 73 or when, because of the absence of a law re¬ 
quiring confirmation, no opportunity was afforded 
to test the validity of the sale at law. 74 Where 
equity has taken over the administration of an es¬ 
tate on a bill filed for that purpose, it will on sup¬ 
plemental bill set aside a sale made under order of 
the probate court after such transfer of the admin¬ 
istration. 75 If the sale is absolutely void, persons 
interested may so treat it, and courts of law will 
disregard it, so that generally no equitable relief 
is required and none will be given against void 
sales. 76 

The purchaser at a voidable sale may maintain a 
bill to compel an election between ratification and 
disaffirmance. 77 A defective sale may be in effect 
avoided by defending proceedings brought by the 
purchaser to confirm his title. 78 

§ 625. - Parties and Notice 

In a suit to set aside an executor's or administrator's 
sale, equitable principles control as to the parties, and all 
persons who have a legal or an equitable interest in the 
subject matter or whose rights would be affected by a 
determination of the matters involved must be made 
parties. 


In a suit to set aside an executor's or administra¬ 
tor's sale, the principles of equity control as to the 
parties, 79 and all persons who have a legal or an 
equitable interest in the subject matter of the suit 
or whose rights would be affected by a determina¬ 
tion of the matters involved must be made parties. 80 
Thus the heirs or devisees must be made parties, 81 
as must also the executor or administrator, 82 the 
purchaser, 83 and all other parties to the sale. 84 All 
who have acquired interests in the property since 
the sale should also be made parties. 85 

Creditors are not generally necessary parties, 86 
but a creditor who instituted the proceedings lead¬ 
ing to the sale must be made a party to a bill to 
set it aside. 87 Where the administrator indirectly 
purchased, neither his creditors, nor his assignee for 
creditors are proper parties, 88 nor is the person 
through whom the representative effected his pur¬ 
chase a necessary party. 89 

Intervention. A person having a direct interest 
in the result of the controversy is entitled to inter¬ 
vene therein. 90 

Notice . The purchaser is entitled to notice of a 
motion to set aside the salei 91 and a creditor of de¬ 
cedent has been held to have had such an interest in 
a decree confirming a sale as to entitle him to no¬ 
tice of an application to vacate it. 92 


equity.—Cooper v. Burchett, 279 N. 
W. 598, 66 S.D. 162. 

72. Tex.—Saunders v. Howard, 51 
Tex. 23. 

24 C.J. p 675 note 27. 

73. Ky.—Naylor v. Thomas, 228 S. 
W. 9, 190 Ky. 588. 

24 C.J. p 675 note 28. 

74. Ala.—Payne v. Turner, 36 Ala. 
623. 

75. Ala.—Pearson v. Barrington, 32 
Ala, 227. 

76. Mo.—State Bank v. White, 23 
Mo. 342, 66 Am.D. 671. 

Ohio.—Mawhorter v. Armstrong, 16 
Ohio 188. 

Indispensable notice not given 

Relief may be granted in equity 
where statutory notice indispensable 
to the jurisdiction of the court to 
order the sale has not been given or 
waived.—Kline v. Shoup, 226 P. 729, 
38 Idaho 202. 

77. Ala,—Bland v. Bowie, 53 Ala, 
152. m 

78. Tex.—Bauman v. Chambers, 42 
S.W. 564, 17 Tex.Civ.App. 242. 

24 C.J. p 675 note 32. 

79. TJ.S.—Hoe v. Wilson, D.C., 9 

Wall. 501, 19 L.Ed. 762. 

80. Ga.—Isom v. Nutting, 113 S.E. 
197, 153 Ga. 682. 

La,—Succession of Todd, 115 So. 

' 653, 165 La. 453. 


Minn.—In re Sprain’s Estate, 272 N. 
! W. 779, 1S9 Minn. 511, 111 A.L.R. 
1357. 

24 C.J. p 676 note 40. 

81. U.S.—Hoe v. Wilson, D.C., 9 

Wall. 501, 19 L.Ed. 762. 

24 C.J p 676 note 35. 

In a suit for an accounting* against 
the administrator, the validity of a 
sale to the administrator cannot be 
litigated where the heirs and de¬ 
visees are not parties.—McCraw v. 
Cooper, 118 So. 333, 218 Ala. 186. 

82. Ill.—Wandschneider- v. Wand- 
schneider, 118 N.E. 486, 282 Ill. 
286. 

La.—Herrmann v. Fontelieu, 29 La. 
Ann. 502. 

83. Ga.—Fordham v. Duggan, 95 S. 
E. 3, 147 Ga. 610. 

24 C.J. p 676 note 38. 

Purchasers who were warrantors 
to subseqeunt purchasers were nec¬ 
essary parties.—Isom v. Nutting, 113 
S.E. 197, 153 Ga. 682. 

84. Ky.—Davis v. Spicer, 128 S.W. 
294. 

La.—Burney v. Ludeling, 6 So. 248, 
41 La.Ann. 627. 

85. Fla.—Deans v. Wilcoxon, 7 So. 
163, 25 Fla. 980. 

La.—Succession of Todd, 115 So. 

653, 165 La. 453. 

24 C.J. p 676 note 39. 
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Mortgagee held improperly joined 
Where petition prayed for a mon¬ 
ey judgment for the value of the 
land, to be discharged by defend¬ 
ant’s conveying to plaintiff an unen¬ 
cumbered title, it was error to make 
defendant’s mortgagee a codefend¬ 
ant, over plaintiff’s objection.—Ed¬ 
wards v. Richards, 22 S.E. 690, 95 
Ga. 655. 

88. La.—Vincent v. Phillips, 17 So. 

786, 47 La.Ann. 1216. 

Opportunity to be heard 
Creditor of decedent held entitled 
to opportunity to be heard on the 
personal representative’s application 
to vacate the decree of confirmation. 
—Golden's Estate, 56 Pa. Super. 300. 

87. U.S.—Hoe v. Wilson, D.C., 9 

Wall. 501, 19 L.Ed. 762. 

Mo.—Benson v. Benson, 71 S.W. 360, 
97 Mo.App. 460. 

88. Pa.—Hannum’s Appeal, 1 Chest. 
Co. 362. 

89. Mo.—Barnard v. Keathley, 130 
S.W. 306, 230 Mo. 209. 

90. La.—Webb v. Keller, 26 La.Ann. 
596. 

91- Mo.—Rusk v. Thompson, 156 S. 
W. 64, 170 Mo.App. 76. 

24 C.J. p 676 note 46. 

92- Pa.—Golden’s Estate, 56 Pa. 
Super. 300. 
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§ 626. - Pleading and Evidence 

a. Pleading 

b. Evidence 

a. Pleading 

The pleadings in a proceeding to set aside a sale 
must have the substantia! requisites of equity pleadings. 
In a proper case they may be amended. 

The pleadings in a proceeding to set aside a sale 
must have the substantial requisites of equity plead¬ 
ings. 93 The bill, petition, or complaint must al¬ 
lege all the facts necessary to constitute a cause of 
action, a statement merely of general conclusions 
being insufficient, 94 and its allegations must be posi¬ 
tive and direct. 95 Thus it must specify the de¬ 
fects relied on, 95 and state with certainty plain¬ 
tiff’s interest; 97 and plaintiff must, when necessary 
in order to disclose an unquestionable right, plead 
exceptions and negative facts. 98 Charges of fraud 
must be clear and distinct, 99 and a bill to set aside 
a sale for fraud must charge the purchaser with 
being a party to the fraud or having notice there¬ 
of. 1 There should in general be an offer in plead¬ 
ing to restore the purchase money. 2 

In the absence of a special exception attacking 
the sufficiency of the petition to set aside a sale 
on the ground that facts were pleaded showing 
that the running of the statute of limitations had 
not been suspended during its apparent operation, 


a general allegation in the petition that the claims 
for the payment of which the land was sold were 
barred is sufficient to admit proof of such fact. 3 

Amendments. The court may, in a proper case, 
permit the pleadings to be amended. 4 

Time within which to plead . Defendant’s answer 
or cross-complaint must be seasonably filed. 5 

b. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

The presumptions are strongly in favor of the validity 
of a sale, and the burden is on the party impeaching it to 
show its invalidity. 

A finding or recital in the record is sufficient to 
raise a presumption of jurisdiction; 6 indeed, it is 
often held that jurisdiction will be presumed from 
the fact that the court made the order. 7 In some 
jurisdictions, however, it is held that on a collateral 
attack one claiming under the sale must show af¬ 
firmatively the jurisdictional facts. 8 

Not only jurisdiction, but the fact that proceed¬ 
ings were had and a license granted, will be pre¬ 
sumed if the deed so recites and there has been 
long possession thereunder. 9 Indeed, long and un- 


93. Bill held not multifarious 

Ga.—Dukes v. Bashlor, 134 S.E. 98, 

162 Ga. 403. 

94. Ga.—Beecher v. Carter, 5 S.E.2d 
648, 189 Ga. 234. 

24 C.J. p 676 note 51. 

Pleadings held sufficient 
Ga.—Mutual Ben. Life Ins. Co. v. 
' Wilson, 6 S.E.2d 716, 189 Ga. 344 
—Evans v. Farkas, 136 S.E. 279, 

163 Ga. 433—Dukes v. Bashlor, 134 
S.E. 98, 162 Ga. 403. 

Idaho.—Swinehart v. Turner, 224 F. 

74, 38 Idaho 602. 

24 C.J. p 676 note 50 [b]. 

Pleadings held insufficient 

Ala.—Peters Mineral Land Co. v. 

Hooper, 94 So. 606, 208 Ala. 324. 
Okl.—Estes v. Pickard, 283 P. 1004, 
141 Okl. 60. 

Tex.—Kansas City Life Ins. Co. v. 
McLaughlin, Civ.App., 64 S.W.2d 
1030. 

Wash.—Farley v. Davis, 116 P.2d 
263. 

95. Idaho.—Harkness v. Hartwick, 
292 P. 592, 49 Idaho 794. 

24 C.J. p 676 note 50. 

96. La.—Smith v. Krause & Mana- 
gan Lumber Co., 51 ^o. 693, 125 
La. 703. 

24 C.J. p 676 note 49 
97* Ga.—Collins v. Collins, 132 S. 
E. 389, 162 Ga. 3 


Ind.—Fisher v. Bush, 32 N.E. 924, 
133 Ind. 315. 

Mo.—Curlee Clothing Co. v. Boxer, 
App., 51 S.W.2d S94. 

98. N.C.—Dickens v. Long, 13 S.E. 
841, 109 N.C. 165. 

24 C.J. p 676 note 53. 

Pleading laches 

Where it does not appear on the 
face of the bill that complainants 
were guilty of laches, it devolves on 
defendant to plead and prove laches. 
—Schultz v. O’Hearn, 149 N.E. 808, 
319 Ill. 244. 

99. U.S.—Williamson v. Beardsley, 
Utah, 137 F. 467, 469, 69 C.C.A. 
615. 

24 C.J. p 673 note 1. 

Allegations held sufficient 
Idaho.—Harkness v. Village of Mc- 
Cammon, 298 P. 676, 50 Idaho 569. 
Ind.—Sipe v. Union Bank & Trust 
Co., 29 N.E. 2d 342, 108 Ind.App. 
526. 

Allegations held insufficient 

Tex.—Reeves v. Fuqua, Civ.App., 277 
S.W. 418. 

Wash.—Farley v. Davis, 116 F.2d 
263. 

1. Idaho.—Harkness v. Hartwick, 
292 P. 593, 49 Idaho 794. 

24 C.J. p 677 note 54. 
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Allegations held sufficient 
Ala.—Danne v. Stroecker, 98 So. 479. 
210 Ala. 483. 

2. La.—Gormley v. Palmes, 13 La. 
Ann. 213. 

N.D.—Shane v. Peoples, 141 N.W. 
737, 25 N.D. 188. 

Necessity of offer or tender of pur¬ 
chase money generally see infra 
§ 630. 

3. Tex.—Smart v. Panther, 95 S.W. 
679, 42 Tex.Civ.App. 262. 

4k. Ga.—Mutual Ben. Life Ins. Co. 
v. Wilson, 6 S.E.2d 716, 189 Ga. 
344. 

5. Refusal to permit filing after or¬ 
der setting aside sale held not error. 
—Holaday v. Rickard, 131 N.E. 760, 
190 Ind. 684. 

6- N.C.—Pinnell v. Burroughs, 84 
S.E. 364, 168 N.C. 315. 

24 C.J. p 677 note 59. 

7. U.S.—Grignon v. As tor, Wis., 2 
How. 319, 11 L.Ed. 283. 

24 C.J. p 677 note 57. 

8. Ala.—Reddick v. Long, 27 So. 
402, 124 Ala. 260. 

24 C.J. p 677 note 58. 

9. Vt. — Doolittle v. Holton, 28 Vt. 
819, 67 Am.D. 745. 

24 C.J. p 677 note 61. 

Order of sale presumed after lapse 
of more than sixty years. — Stark v. 
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disturbed possession alone creates a presumption 
of the validity of the sale. 10 

The existence and regularity of steps in the pro¬ 
ceedings, not jurisdictional, but sometimes essential 
to perfect title in the purchaser, will almost uni¬ 
formly be presumed where the record is merely si¬ 
lent, 11 and especially is this true where the records 
are in whole or in part lost. 12 So a record defec¬ 
tive in some particular may be aided by a finding, 
recital, or allegation in another part from which 
the court will presume the existence of the missing 
element. 13 Where an order confirming a sale re¬ 
cites that the sale was legally made and fairly con¬ 
ducted, it must be presumed that the court had be¬ 
fore it proof showing that the provisions of the 
statute governing the sale had been complied with. 14 
A prima facie case in favor of the validity of the 
sale is made by the production of an order of sale, 
order of confirmation, and deed; all other steps 
will be presumed. 15 No presumption will be in¬ 
dulged contrary to the record. 16 
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The general rules that persons acting in an of¬ 
ficial capacity are presumed to have properly per¬ 
formed their duties 17 and that fraud will not be 
presumed 18 apply to administration sales. A per¬ 
sonal representative who is also an heir, and the 
other heirs, with whom he joins in purchasing es¬ 
tate property, will be presumed to have knowledge 
of the want of necessity to sell it. 19 

The burden is on the party impeaching the sale 
to show its invalidity. 20 Once a prima facie case 
for impeaching the sale is made out, the burden of 
establishing its validity is on the party relying there¬ 
on. 21 

(2) Admissibility 

General rules governing the admissibility of evidence 
in civil proceedings have been applied in proceedings to 
annul an executor's or administrator's sale. 

General rules governing the admissibility of evi¬ 
dence in civil proceedings and actions have been 
applied in proceedings to annul an executor's or 
administrator’s sale. 22 While parol evidence is not 
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Osborn, Tex., 221 F. 557, 137 C.C.A. 
259. 

10. N.C.—Morris v. House, 34 S-E. 
712, 125 N.C. 550. 

24 C.J. *p 677 note 62. 

Presumption against evidence 

After a lapse of approximately 
seventy five years after execution of 
deed, it was presumed,' although oath 
and bond presented in evidence were 
dated subsequent to date of sale, 
that there had been an earlier oath 
and bond filed.—Frost v. Crockett, 
Tex.Civ.App., 109 S.W.2d 529, error 
dismissed. 

Presumption of sale to pay debts 
The legal inference from an alle¬ 
gation that property was sold more 
than forty years ago, in a succession, 
is that it was sold to pay debts.— 
Smith v. Krause & Managan Hum¬ 
ber Co., 51 So. 693, 125 La. 703. 

11. Tex.—House v. Humble Oil & 
Refining Co., Civ.App., 97 S.W.2d 
314, error refused. 

24 C.J. p 677 note 66. 

Notice 

In a- proceeding to set aside a sale 
on the ground of lack of notice, if 
the record is silent as to notice, 
regularity will be presumed.—Smith 
v. Denson, 10 Miss. 326. 

An order of confirmation will be 
presumed, after more than sixty 
years.—Stark v. Osborn, Tex., 221 F. 
557, 137 C.C.A. 259. 

Order omitting recitals of statutory 
requirements 

Where order of sale contained no 
recitals of statutory requirements 
prescribed as preliminary requisites 
for sale, regularity of sale would 


not be presumed.—Crider v. Sim¬ 
mons, 96 S.W.2d 471, 192 Ark. 1075. 
lO. N.C.—Phillips v. Denton, 73 S.E. 

10*06, 158 N.C. 299. 

24 C.J. p 678 note 67. 

13. Cal.—Burris v. Kennedy, 38 P. 
971, 4 Cal.Unrep.Cas. 936. 

24 C.J. p 678 note 68. 

14. S.D.—Blackman v. Mulhall, 104 
N.W. 250, 19 S.D. 534. 

24 C.J. p 667 note 15. 

15. Wash.—McKenna v. Cosgrove, 
83 P. 240, 41 Wash. 332. 

24 C.J. p 678 note 72. 

16. S.C.—Rice v. Bamberg, 38 S.E. 
209, 59 S.C. 498. 

■24 C.J. p 677 note 64. 

No presumption of jurisdiction can 
be indulged if the record affirmative¬ 
ly discloses facts contrary thereto. 
—Donlin v. Hettinger, 57 Ill. 348— 
24 C.J. p 677 note 60. 

Where an insufficient order of con¬ 
firmation is disclosed by the record, 
the existence of another and sufficient 
order will not be presumed.—Blakey 
v. Perry, 38 S.W. 374, 15 Tex.Civ.App. 
26—Pace v. Fishback, 31 S.W. 424, 
10 Tex.Civ.App. 450. 

17. U.S.—Stark v. Osborn, Tex., 221 
F. 557, 137 C.C.A. 259. 

La—McClary v. Payne, 85 So. 642, 
147 La 693. 

24 C.J. p 678 note 71. 

18 . Ala—Friedman v. Shamblin, 23 
So. 821, 117 Ala 454. 

24 C.J. p 673 note 2. 

A sale to the administratrix’ moth¬ 
er and a reconveyance to the admin¬ 
istratrix the same day create a prima 
facie, but not a conclusive, presump-, 
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tion of fraud.—Ketchum v. Ketchum, 
143 N.W. 25, 177 Mich. 100. 

19. Ga—Robinson v. Smith, 125 S. 
E. 593, 159 Ga 269. 

20. Mich.—Hoyt v. Fleming, 168 N. 
W. 1027, 202 Mich. 660. 

Miss.—Harris v. Ransom, 24 Miss. 
504. 

Burden of showing 

(1) Fraud.—Johnston v. Frank, 149 
N.W. 409, 97 Neb. 190. 

(2) That purchaser acted for the 
personal representative.—Davison v. 
Simater, 7 N.E.2d 867, 366 Ill. 139. 

(3) That order of confirmation was 
not entered by neglect of party seek¬ 
ing to set aside sale; that he exer¬ 
cised diligence to prevent it; that 
he had good defense and was pre¬ 
vented from presenting it by act of 
opposite party.—Kansas City Life 
Ins. Co. v. McLaughlin, Tex.Civ.App., 
64 S.W. 2d 1030. 

21. Reasonableness of price 
Burden is on party claiming prop¬ 
erty sold in violation of statute for 
less than two thirds of its appraised 
value to prove by competent testi¬ 
mony that it was sold for all it 
could be reasonably expected to 
bring.—Arceneaux v. Cormier, 144 
So. 722, 175 La. 941. 

Estoppel to contest validity 

A representative purchasing at his 
own sale must prove facts necessary 
to estop the adult heirs from con¬ 
testing the validity of the purchase. 
—Baker v. Lane, Ky. t 118 S.W. 963. 

22. Secondary evidence of judicial 
records is admissible after proof of 
loss or destruction, or after proof 
of diligent and complete search in 
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generally admissible to explain the order of sale, 23 
parol evidence, based on data in the deed, may be 
received to identify the land conveyed. 24 Where 
fraud is charged, parol evidence may be received 
to contradict the official appraisement as to the val¬ 
ue of the property, 25 and parties to the deed may 
testify to facts in support of the charge of fraud, 
although they contradict recitals in the deed. 26 
Where the statute protects a sale from attack if 
certain conditions are complied with and the price 
is “duly accounted for,” the account can be shown 
only by the probate records. 27 

(3) Weight and Sufficiency 

General rules governing the weight and sufficiency of 
evidence in civil proceedings have been applied !n pro¬ 
ceedings to annul an executor's or administrator's sale. 

General rules governing the determination of the 
weight and sufficiency of evidence in civil proceed¬ 
ings have been applied in proceedings to annul an 
executor's or administrator's sale. 28 Slight evi¬ 
dence, especially after a long lapse of time accom¬ 
panied by possession of the purchaser or those 
claiming under him, may be sufficient to sustain the 
sale. 29 After the lapse of years, recitals of juris¬ 
dictional facts in the deed are prima facie evidence 


thereof, 30 but recitals giving reasons why the prop¬ 
erty sold for so little create suspicion as to the 
fairness of the sale. 31 To establish fraud, the evi¬ 
dence must be substantial. 32 

§ 627. - Trial or Hearing, Judgment, and 

Review 

a. Trial or hearing 

b. Judgment 

c. Review 

a. Trial or Hearing 

There should be a trial or hearing on the issues prop¬ 
erly raised by the pleadings, and where a jury trial is had 
proper instructions must be given. 

There should be a trial or hearing on the issues 
properly raised by the pleadings, 33 and where a 
jury trial is had the instructions must correctly ad¬ 
vise the jury as to the governing principles and 
their duties. 34 

h. Judgment 

In a suit to set aside an executor's or administra¬ 
tor’s sale, the court should so mold its decree as to work 
out justice according to the parties' rights, and in doing 
so has a broad discretion. 


the proper places, where the case I 
does not from its nature disclose 
the existence of other and better 
evidence.—Thompson v. Pinnell, 141 
S.W. 605, 237 Mo. 545. 

Evidence held admissible 
Ga.—Guthrie v. Moran, 15 S.E.2d 890 
—Dame v. McGowen, 138 S.E. 785, 
164 Ga- 332. 

N.C.—Graham v. Floyd, 197 S.E. 873, 
214 N.C. 77. 

23. Ala.—Wyatt v. Steele, 26 Ala. 
639. 

■24 C.J. p 678 note 76. 

24. Ala.—Doe v. Riley, 28 Ala. 164, 
65 Am.D. 334. 

25. La.—Herrimann v. Janney, 31 
La. Ann. 276. 

26. "Pa.—Kifer v. Brenneman, 1 Pa. 
452. 

Tex.—McCampbell v. Durst, 11 S.W. 
380, '73 Tex. 410. 

27. Mass.—Jewett v. Jewett, 10 
Gray 31. 

28. Mo.—Thompson v. Pinnell, 199 
S.W. 1011. 

24 C.J. p 678 note 82. 

Evidence held sufficient to estab¬ 
lish: 

(1) Fraud. 

Ark.—Crider v. Simmons, 96 S.W.2d 
471, 192 Ark. 1075. 

Wash.—Calderhead v. Smith, 298 P. 
■421, 162 Wash. 406. 

(2) Fairness and adequacy of 
price.—Sessions v. Casey, 118 A. 759, 
141 Md. 312. 

34 C.J.S.-39 


(3) That purchaser acted for him¬ 
self and not for the personal repre¬ 
sentative.—Sessions v. Casey, supra. 

(4) That property conveyed was 
adversely held.—Smith v. Duhart, 
110 S.E. 301, 152 Ga. 554. 

(5) That property was free and 
clear of encumbrances.—Baldwin v. 
Stewart, 23 P.2d 2S3, 218 Cal. 364. 

(6) That deed was without con¬ 
sideration.—Delaney v. Kennaugh, 
136 A. 108, 105 Conn. 557. 

(7) Other matters. 

Ga.—Smith v. Duhart, 110 S.E. 301, 
152 Ga. 554. 

Kan.—Sharpe v. Sharpe, 243 P. 274, 
120 Kan. 305. 

Okl.—Baldridge v. Smith, 184 P. 153, 
76 Okl. 36. 

24 C.J. p 679 note 86. 

Evidence held insufficient to estab¬ 
lish: 

(1) Fraud. 

Kan.—Fry v. Heargrave, 283 P. ‘626, 
129 Kan. 547. 

Ky.—Browder v. Nourse, 251 S.W. 
825, 199 Ky. 531. 

La.—Kelley v. Kelley, 3 So.2d 641, 
198 La. 338—Crouch v. Richardson, 
104 So. 728, 158 La. 822. 

Mich.—Wosinski v. Renihan, 278 N. 

W. 81, 283 Mich. 319. 

Tex.—Le Fors v. Le Fors, Civ.App., 
■41 S.W.2d 517, error dismissed. 

(2) Inadequacy of price.—Browder 
v. Nourse, 251 S.W. 825, 199 Ky. 531. 

(3) That purchaser was acting for 
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executor in purchasing land.—Davi¬ 
son v. Simater, 7 N.E.2d 867, 3 66 
Ill. 139. 

(4) Other matters. 

U.S.—Milburn v. Proctor Trust Co., 
D.C.La., 32 F.Supp. 635. 

Kan.—Sharpe v. Sharpe, 243 P. 274, 
120 Kan. 305. 

24 C.J. p 679 note 86. 

29. Ky.—Brashears v. Riverside 
Coal & Timber Co., 278 S.W. 832, 
212 Ky. 142. 

24 C.J. p 679 note 83. 

30. U.S.—Davis v. Gaines, La., 104 
U.S. 386, 26 L.Ed. 757. 

Ga.—Doe v. Roe, 4 Ga. 148, 48 Am. 
D. 216. 

Recital' as creating presumption of 
jurisdiction see supra subdivision 
b (1) of this section. 

31. Miss.—Grant v. Lloyd, 20 Miss. 
191. 

32. Mo.—Keene v. Wyatt, 60 S.W. 
1037, 63 S.W. 116, 160 Mo. 1. 

Tex.—Kellum v. Smith, 18 Tex. 835. 

33. N.C.—Morton v. Blades Lumber 
Co., 56 S.E. 551, 144 N.C. 31. 

24 C.J. p 679 note 87. 

Validity of claim against decedent 
held not a proper issue.—Jarrett v. 
Ross, Tex.Civ.App., 132 S.W.2d 286, 
error dismissed, judgment correct. 

34. Ga.—Walton v. Busby, 85 S.E. 
1054, 144 Ga. 45. 

24 C.J. p 679‘note 88. 
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In a suit in equity to set aside an executor’s or 
administrator’s sale, the court should so mold its 
decree as to work out justice according to the rights 
of the parties, 55 and in thus framing its decree the 
court enjoys a broad discretion. 36 

It is proper to set aside the sale where the court 
is not satisfied that it was made fairly and in con¬ 
formity to law. 37 If another court has exclusive 
jurisdiction to license sales, a court of equit}' may, 
on avoiding a sale, decree possession and remove 
all obstacles to a resale, but it cannot itself order 
one. 38 A new license may be obtained if necessa¬ 
ry, 39 but if the defect was in the sale alone the li¬ 
cense should not be vacated and a new license is 
unnecessary. 40 

Under some circumstances the defect can be 
cured only by a resale: 41 and it has been consid¬ 
ered that the sale should not be set aside when a 
resale is impracticable and the price realized at the 
original sale was adequate. 42 In the case of sales 
by personal representatives to themselves, the prop¬ 
er course has sometimes been declared to be to or¬ 
der a resale, and if on such resale more is not bid 
than was paid by the representative on the first 
sale, then to confirm the first, 43 although it has 
also been held that under such circumstances the 
sale should not be set aside, but the purchaser 
should be declared a trustee for the heirs or devi¬ 
sees. 44 It has been held that if proceedings in the 
probate court to sell were void on account of the 
administrator’s fraud, of which fact subsequent pur¬ 


chasers had knowledge, a court without power to 
review or set aside the probate court’s judgments 
could only declare such purchasers constructive 
trustees and compel a reconveyance, and could not 
set aside the probate court proceedings. 45 A re¬ 
fusal to set aside the sale is proper, although the 
proceedings were voidable, where the purchaser 
was entitled, in equity, to the property, and could 
have compelled plaintiff’s ancestor, if alive, to deed 
the property to him. 46 

Where land was sold in parcels to different pur¬ 
chasers, under an alleged irregular judgment, the 
sale cannot be set aside as to one parcel at the in¬ 
stance of certain of the heirs, and not as to the 
others. 47 

Special findings of the jury must be reasonably 
construed. 48 

c. Review 

General principles governing the review of civil pro¬ 
ceedings have been applied to proceedings to annul an 
executor's or administrator's sale. 

General principles governing the review of civil 
proceedings have been applied to the review of pro¬ 
ceedings to annul an executor’s or administrator’s 
sale. 49 

§ 628. Effect of Setting Aside 

The effect of an order setting aside an executor's or 
administrator's sale is to revest title in the persons in 
whom it vested on decedent's death, subject as before to 


35. TJ.S.—Jacobs v. Farrington, B.C. 
Fla., 40 F.Supp. 274. 

N.Y.—Johnston v. Johnston, 227 N. 

Y.S. 526, 131 Misc. 323. 

Wash.—Calderhead v. Smith, 298 P. 
421, 162 Wash. 406. 

Expenditures of purchaser held off¬ 
set by uses made of premises, as re¬ 
spects framing of decree.—Calder¬ 
head v. Smith, supra. 

Damages denied 

Children of a decedent entitled to 
homestead rights cannot, in an equi¬ 
table action brought by them to set 
aside a sale of the land to pay debts, 
claim damages on the ground that 
their mother deprived them of the 
use of the homestead, where that 
fact does not appear on the face of 
the record of the probate proceedings 
for the sale.—Denk v. Fiel, 94 N.E. 
672, 249 Ill. 424. 

36. Ga.—West berry v. Reddish, 172 
S.E. 10, 178 Ga. 116. 

37. Tex.—Jones v. Gilliam, Civ.App., 
199 S.W. 694. 

Annulment cannot be partial 
Ga.—Pirkle v. Cooper, 39 S.E. 289, 
113 Ga. 823, 832. 

24 C.J. p 638 note 80 Caj. 


38. Miss.—Forniquet v. Forstall, 34 
Miss. 87. 

39. Me.—Moody v. Moody, 11 Me. 
247. 

40. Ala.—McMillan v. Rushing, 80 
Ala. 402. 

Conn.—Robbins v. Wolcott, 27 Conn. 
234. 

41. Ala.—Roy v. O'Neill, 52 So. 946, 
168 Ala. 354. 

24 C.J. p 679 note 93. 

42. Philippine.—De Aldecoa v. For- 
tis, 27 Philippine 392. 

43. N.J.—Burnett v. Eaton, 29 N.J. 
Eq. 466. 

24 C.J. p 679 note 95. . 

44. Miss.—Meyer v. Meyer, 64 So. 
420, 106 Miss. 63S. , 

24 C.J. p 679 note 96. 

45. Colo.—Pinnacle Gold Min. Co. v. 
Popst, 131 P. 413, 54 Colo. 451. 

46. Ark.—Branstetter v. Branstet- 
ter, 170 S.W. 989, 115 Ark. 989. 

47. N.C.—Lanier v. Heilig, 63 S.E. 
69, 149 N.C. 384. 

48. Fi n di n gs held not so contradic¬ 
tory as to be unintelligible when 
considered in connection with the 
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court's charge.—Warner v. Hill, 112 
S.E. 478, 153 Ga. 510. 

49. Necessity of exception 

Ordinarily, matters to which no 
exception is taken will not be con¬ 
sidered on appeal.—Bowles' Guard¬ 
ian v. Johnson, 291 S.W. 29, 218 Ky. 
221 . 

Matters of discretion are not re- 
viewable except for abuse.—Register 
v. Guthrie, 103 S.E. 681, 150 Ga.. 291. 

Harmless error will not afford a 
ground for reversal.—Rodebeck v. 
Richardson, 144 N.E. 41, 83 Ind.App. 
186. 

Parties 

On appeal to the supreme courl 
from a judgment of the intermediate 
appellate court rendered on an ap¬ 
peal from the probate court, onli 
those need be made parties to th< 
appeal who were necessary parties 
to the appeal from the probate cour 
to the intermediate appellate court 
—Kline v. Shoup, 207 P. 584, 35 Ida 
ho 527. 

Appeal held taken in time 

Cal.—In re Backesto’s Estate, 218 F 
597, 63 Cal.App. 265. 
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administration, and to settle any right or matter in issue 
which was directly adjudicated or necessarily involved in 
the determination of the suit; but proceedings founded 
on a void order are ineffective. 

The effect of an order or decree setting aside an 
administrator’s sale is to revest title in the persons 
in whom it vested on the death of the decedent, sub¬ 
ject as before to administration; 50 and any benefits 
derived by the purchaser by reason of the sale 
will be deemed to be held by him as trustee for the 
heirs and creditors of the estate. 51 Any right or 
matter in issue, directly adjudicated or necessarily 
involved in the determination of the suit, is conclu¬ 
sively settled by the order or decree and cannot 
again be litigated between the parties and privies. 5 - 
If the order setting aside the sale is void, how¬ 
ever, all proceedings founded thereon are ineffec¬ 
tive, and the order may be collaterally attacked and 
set aside at any time. 53 

§ 629. Settlement with Purchaser When Sale 
Avoided 

When a sale is avoided, the purchaser should be re¬ 
imbursed for taxes paid by him, and for other proper 
disbursements in maintaining the property, as well as for 
auctioneer’s fees and costs of examining title. 

When an executor’s or administrator’s sale is 
avoided, the purchaser should be reimbursed for 
taxes paid by him, 54 and for other reasonable and 
proper disbursements made in maintaining the prop¬ 


erty, 55 as well as for auctioneer’s fees 56 and costs 
of examining the title 57 which he has paid. Costs 
allowed to the executor should not be deducted 
from the amount to be repaid. 58 

The rights and remedies of a divested purchaser 
on the setting aside of a sale of realty made under 
testamentary authority are considered in § 295 su¬ 
pra. 

§ 630. - Reimbursement for Purchase 

Money 

a. In general 

b. Necessity of offer or tender 

c. Method and extent of reimbursement 

a. In General 

As a general rule, when an administration sale is set 
aside at the instance of an heir, the purchaser is entitled 
to a return of the purchase money paid by him and used 
for payment of decedent's debts or distributed among 
those entitled to the property. 

The general rule is that, when an administration 
sale is set aside at the instance of an heir, the 
purchaser is entitled to a return of the purchase 
money paid by him and used for the payment of 
decedent’s debts or distributed among those enti¬ 
tled to the property; 59 and this rule has been held 
to apply even though the sale was absolutely void, 60 
although this view has been opposed; 61 but, except 


50. Tex.—Fisher v. Wood, 65 Tex. 
199. 

24 C.J. p 680 note 99. 

51. Ark.—Crider v. Simmons, 96 S. 
W.2d 471, 192 Ark. 1075. 

52. Mont.—State ex rel. Eden v. 
Schneider, 57 P.2d 783, 102 Mont. 
286. 

Right of infant’s guardian to main¬ 
tain suit to set aside sale held finally 
determined by judgment vacating 
sale.—Huffman v. Bowles, 300 S.W. 
881, 222 Ky. 339. 

Good-faith purchaser not made 
party to suit and without notice 
thereof held not affected by judg¬ 
ment annulling sale.—Craig’s Heirs 
v. Frost Lumber Industries, 120 So. 
709, 10 La.App. 541. 

53. Mont.—State v. McCracken, 6 
P. 2d 869, 91 Mont. 157. 

54. Ark.—McDonald v. Kenney, 140 
S.W. 999, 101 Ark. 9. 

24 C.J. p 682 note 27. 

Taxes credited against liability for 
rents 

Ky.—Leonard v. Williams, 295 S.W. 
408, 220 Ky. 413. 

Subsequent purchaser who was 
claiming under administrator’s deed 
had such an interest in realty as to 
he entitled to reimbursement for 
taxes paid 1 by him.—Jarrett v. Ross, 


Tex Civ.App, 132 S.W.2d 286, error 
dismissed, judgment correct. 

Pleadings and evidence held to 
support judgment adjudging liens 
for amount of taxes paid.—Jarre tt 
v. Ross, supra. 

Jury finding of lack of good faith 
in payment of taxes held properly 
disregarded where there was no evi¬ 
dence tending to show that taxes 
were not paid in good faith—Jarrett 
v. Ross, supra. 

55. Wash.—Ball v. Clothier, 75 P. 
1099, 34 Wash. 299. 

24 C.J, p 682 note 28. 

Reimbursement for improvements 
see infra § 631. 

56. N.Y.—:In re John, 18 N.Y.S. 172, 
21 N.Y.Civ.Proc. 326—Campbell’s 
Estate, Tuck.Surr. 240. 

57. N.Y.—In re John, 18 N.Y.S. 172, 
21 N.Y.Civ.Proc. 326. 

Contra Campbell’s Estate, Tuck.Surr. 
240. 

58. Pa.—Thomas’ Estate, 4 Kulp 
445. 

59u Ala.—Laird v. Columbia Loan & 
Investment Co., 85 So. 521, 204 Ala. 
246. 

Ga.—Robinson v. Smith, 125 S.E. 593, 
159 Ga. 269. * 

Okl.—Seal v. Banes, 80 P.2d 657, 183 
Okl. 203. 
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S.D.—Spotts v. Wolf, 220 N.W. 495, 
53 S.D. 108. 

Tex.—Ramirez v. Garza, Civ.App., 269 
S.W. 1102—O’Bryant v. Montgom¬ 
ery, Civ.App., 236 S-W. 1116, dis¬ 
missed for w*ant of jurisdiction. 

24 C.J. p 680 note 4. 

Proceeds mingled with fund in in¬ 
solvent bank 

Where the decree authorizing sale 
of land was void, but the adminis¬ 
trator, believing it valid, deposited 
the proceeds with funds belonging 
to the estate, and the bank in which 
the funds were deposited failed, the 
loss should be proportioned accord¬ 
ing to the percentage of the funds 
belonging to the estate and to the 
purchaser.—Campbell v. Metcalf, 110 
A. 595, 43 R.I. 257. 

Reimbursement held unnecessary 
Remainderman, suing to set aside 
sale for fraud, held not required to 
restore amount received, which was 
less than he was entitled to receive. 
—Johnston v. Johnston, 227 N.Y.S. 
526, 131 Misc. 323. 

60. Mo.—Linville v. Ripley, 146 S. 
W.2d 581. 

24 C.J. p 680 note 5. 

61. Ala.—Beene v. Collenberger, 38 
Ala. 647. 

24 C.J. p 680 note 5 [c3. 
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to the extent that the money was so used, the pur¬ 
chaser has no right or equity against the heirs for 
reimbursement. 62 It has been held that no equity 
for repayment arises in favor of one who purchases 
in bad faith, 63 but other authorities have considered 
that the purchaser’s bad faith in making the pur¬ 
chase does not defeat his rights in this respect. 64 

Where distinctions between law and equity are 
observed, no notice can be taken of the purchaser’s 
equity in an action of ejectment to recover the 
land, 65 but where the heir is required to go into 
equity to establish his title or possession repayment 
will be enforced. 66 That the probate court may 
on vacating a sale adjust the rights of the purchaser 
has been both asserted 67 and denied. 68 

Action for reimbursement. Where the land has 
been recovered without repayment, an action will 
lie to recover back the purchase money from the 
estate; 69 the purchaser has the burden of show¬ 
ing that the estate got the benefit of the money' 
paid by him. 70 


b. Necessity of Offer or Tender 

Except in some circumstances, equity requires an heir 
seeking to set aside a sale to tender back the purchase 
money as a condition of obtaining relief, where it has 
been applied in payment of the estate's liabilities. 

As a general rule, equity imposes an obligation 
on an heir seeking to set aside a sale to tender back 
the purchase money as a condition of obtaining re¬ 
lief, where it has been applied in payment of the 
liabilities of the estate, 71 and this rule has been 
held to apply whether the sale is void or voidable. 72 
It has been held, however, that a tender or offer 
to refund is not necessary where it does not appear 
that the purchase money has been paid or applied 
to the benefit of the estate, 73 or where the rents 
and profits received by the purchaser exceed the 
amount of his disbursements, 74 or where it appears 
that the purchaser paid nothing out of his own 
funds. 75 It has also been held that if plaintiff has 
legal title he can recover the land in an action at 
law without tendering the purchase money paid. 76 


62. La.—Gibson v. Belvin, 152 So. 
78, 178 La. 543. 

Mo.—Johnson v. Adams, 7 S.W.2d 
1010. 

24 C.J. p 680 note 6. 

63. Or.—Acton v. Lamb er son, 202 
P. 421, 102 Or. 472, rehearing de¬ 
nied 202 P. 732, 102 Or. 472. 

24 C.J. p 680 note 7. 

Equity unaffected by constructive 
fraud 

Where sale was set aside because 
executor was secretly interested as a 
joint purchaser, but other purchaser 
had no intent to do wrong and had 
no actual knowledge that transac¬ 
tion was illegal, the other purchaser 
was guilty of no more than construc¬ 
tive fraud and was not improperly 
allowed the money paid out by him 
on the purchase price.—Kuehner v. 
Johnson, Ohio App., 34 N.E.2d 993. 

64. Ind.—Fisher v. Bush, 32 N.E. 
924, 133 Ind. 315. 

24 C.J. p 680 note 8. 

65. Miss.—Stevens v. Durrett, 49 
Miss. 411. 

66. N.J.—Obert v. Obert, 12 N.J. 
Eq. 423. 

67. N.Y.—Matter of Lynch, 67 How. 
Pr. 436. 

24 C.J. p 680 note 11. 

68. Md.—Eichelberger - v. Haw¬ 
thorne, 33 Md. 588. 

24 C.J. p 680 note 12. 

66. N.Y.—Mertens v. Roehe, 57 N. 

Y.S. 349, 39 App.Div. 398. 

24 C.J. p 680 note ’l3. 

In Louisiana the remedy of pur¬ 
chaser of realty from an estate aft¬ 
er eviction following judgment de¬ 
creeing property to belong to third 
person was J>y statutory action in 


warranty and not action in revendi- 
cation, where money paid by pur¬ 
chaser had been paid out by legal 
representative of estate.—Witson v. 
Succession of Staring, La.App., 175 
So. 495. 

In Oklahoxnar, under Occupying 
Claimant’s Act, an unsuccessful de¬ 
fendant in an action in the nature 
of ejectment joined with an action to 
quiet title could, after final judg¬ 
ment in the ejectment action, set up 
and maintain a claim for the return 
of purchase money and for money 
paid out to discharge a mortgage 
lien against the premises at the 
time they were sold, and application 
for the benefit of the act could be 
made by claimant on a return of the 
mandate of the supreme court in the 
action of ejectment and quieting ti¬ 
tle.—Seal v. Banes, 80 P.2d 657, 183 
Okl. 203. 

70. Tex.—O’Bryant v. Montgomery, 
Civ.App., 236 S.W. 1116, dismissed 
for want of jurisdiction. 

71. Ala.—Laird v. Columbia Loan 
& Investment Co., 85 go. 521, 204 
Ala. 246. 

Ga.—Robinson v. Smith, 125 S.E. 
593, 159 Ga. 269. 

Tex.—Ramirez v. Garza, Civ.App., 
269 S.W. 1102. 

24 C.J. p 681 note 14. 

Offer held unnecessary 

Remainderman, suing to set aside 
sale for fraud, held not required to 
offer to restore the amount received, 
which was less than he was entitled 
to receive.—Johnston v. Johnston, 
227 N.Y.S. 526, 131 Misc. 323. 

In Louisiana' 

(1) “In a number of cases it has 
been held that tender must be made/’ 
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—Hibernia Bank & Trust Co. v. 
Whitney, 48 So. 314, 122 La. 890, 896 
—24 C.J. p 681 note 14. 

(2) However, m a few cases it has 
been held that plaintiff does not have 
to make a tender, as the purchase 
price may be claimed by reconven¬ 
tion.—Hibernia Bank & Trust Co. v. 
Whitney, supra—Burney v. Ludel- 
ing, 6 So. 248, 41 La.Ann. 627—Wood 
v. Nicholls, 33 LaAnn. 744. 

72. Ala.—Laird v. Columbia Loan 
& Investment Co., 85 So. 521, 204 
Ala. 246. 

In Texas 

(1) It has been held that the 
heirs cannot recover the property 
without first tendering the entire 
purchase money with lawful inter¬ 
est whether the sale is void or void¬ 
able.—Ramirez v. Garza, Civ.App., 
269 S.W. 1102. 

(2) However, it has also been held 
that under ^certain circumstances the 
heirs are not required to return the 
consideration paid for a transfer as 
-a condition precedent to asserting 
the invalidity of the transfer.— 
Broocks v. Payne, 124 S.W. 463, 58 
Tex.Civ.App. 513—24 C.J. p 681 note 
15 [a]. 

78. Tex.—Fish back v. Paige, 43 S. 
fT. '317, 17 Tex.Civ.App. 183. 

74. Neb.—Cole v. Boyd, 93 N.W. 
1003, 68 Neb. 146. 

75. Ind.—Shaw v. Swift, Smith p 
398. 

76. Ga.—Milner v. Vandivere, 12 S. 
E. 879, 86 Ga. 540. 

Restoration of price received in ig¬ 
norance of source 

. In ejectment by remaindermen 
against a transferee of the purchas- 
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c. Method and Extent of Reimbursement 

It is sometimes held that the purchaser’s right is one 
of subrogation to the rights of the creditors who have 
been paid out of the purchase money, or a right to have 
his payment charged as a lien; but actual repayment to 
the extent at least of benefits received by the estate is 
the usual requirement, and, according to a number of 
authorities, the entire purchase money should be repaid, 
with interest. 

The equity of the purchaser arises from the em¬ 
ployment of the money for the benefit of the es¬ 
tate, and accordingly it is sometimes held that his 
right is one of subrogation to those of the credi¬ 
tors who have been paid out of the purchase mon¬ 
ey, 77 or a right to have his payment charged as a 
lien on the land; 78 but actual repayment to the 
extent at least of benefits received by the estate is 
the usual requirement, 79 and, according to a num¬ 
ber of authorities, the entire purchase money should 
be repaid. 80 So, where the purchase money is suffi¬ 
cient to pay all the debts and leave a surplus for the 
heirs, it must be repaid in full, 81 and it is also held 


that the purchaser is entitled to repayment of mon¬ 
ey applied to the satisfaction of the debts of the 
heir or devisee who seeks to avoid the sale. 82 

It has been held that interest on the purchase 
money should be allowed. 83 

§ 631. - Reimbursement for Improve¬ 

ments 

A purchaser in good faith is entitled, when the sale 
is avoided, to reimbursement for improvements made by 
him, to the extent to which they have enhanced the 
property’s value: but some authorities allow the value of 
improvements only as a set-off against rents and profits. 

A purchaser in good faith is entitled, when the 
sale is avoided, to credit or reimbursement for im¬ 
provements made by him, 84 not at their cost or sep¬ 
arate value, but to the extent to w T hich they have 
enhanced the value of the property. 85 By some 
authorities the value of improvements is allowed 
only as a set-off against rents and profits. 86 


er at an invalid administrator’s sale, 
it is not a condition precedent to re¬ 
covery that plaintiffs offer to restore 
that part of the price received by 
them in ignorance of the source from 
which it was derived.—Hawks v. 
Smith, 81 S.E. 200, 141 Ga. 422. 

77. Ky.—Charles v. Daniels, 131 S. 
W. 42, 140 Ky. 379. 

24 C.J. p 681 note 20. 

Subrogation denied 

(1) Generally.—Bishop v. O’Con¬ 
ner, 69 Ill. 431, distinguishing Kin¬ 
ney v. Knoebel, 51 Ill. 112—McCon- 
nel v. Smith, 39 Ill. 279. 

(2) It has been held that the pur¬ 
chaser is not entitled to be subrogat¬ 
ed to claims of creditors which have 
been paid by the purchase money, 
where the title fails for want of ju¬ 
risdiction in the court ordering the 
sale over the persons of the heirs.— 
Leininger v. Reichle, 148 N.E. 384, 
317 Ill. 625. 

78. S.D.—Spotts v. Wolf, 220 N.W. 
495, 53 S.D. 108. 

24 C.J. p 681 note 21. 

Proceeds not part of estate 

Where the decree authorizing ad¬ 
ministrator to sell land was void, so 
that no title passed and the proceeds 
of the sale did not become part of 
the estate, but the administrator held 
them in his individual capacity, the 
purchaser is not entitled to purchas¬ 
er’s lien on the land because of pay¬ 
ment.—Lederer Realty Corporation v. 
Campbell, R.I., 110 A. 599. 

79. Wash.—Ball v. Clothier, 75 P. 
1099, 34 Wash. 299. 

24 C.J. p 681 note 22. 

80. Tex.—Ramirez v. Garza, Civ. 
App., 269 S.W. 1102. 

24 C.J. p 882 note 28. 


Recovery limited to purchase price 
The obligation in warranty of the 
heirs as well as the obligation of the 
creditors who are paid, should be 
limited to reimbursement of the price 
for which the property was sold.— 
Little v. Barbe, 198 So. 368, 195 La. 
1071. 

81. *111.—Smith v. Knoebel, 82 Ill. 
392. 

82. Pa.—Beeson v. Beeson, 9 Pa. 
279. 

83. Tex.—Ramirez v. Garza, Civ. 
App., 269 S.W. 1102. 

24 C.J. p 680 note 4 [b], p 682 note 
26. 

Interest allowed in particular cir¬ 
cumstances 

(1) Where a benefit has inured to 
the holder of the dominant estate 
either through holding the purchaser 
accountable for rents and profits re¬ 
ceived during the period of posses¬ 
sion or otherwise, the purchaser 
should he allowed interest on his 
purchase price advancement.—Kueh- 
ner v. Johnson, Ohio App., 34 N.E.2d 
996. 

(2) Allowance of interest held to 
accord with the substantial equities 
between the parties.—Rains v. Moul¬ 
der, 90 S.W.2d 81, 338 Mo. 275. 

84. Mo.—Patillo v. Martin, 83 S.W. 
1010, 107 Mo.App. 653. 

24 C.J. p 682 note 33. 

. Purchaser held entitled to lien for 
improvements.—Leonard v. Williams, 
295 S.W. 408, 220 Ky. 413. 

A decree of dispossession is not 
a condition precedent to the allow¬ 
ance of reimbursement but the decree, 
allowing reimbursement should be 
conditioned on claimant’s surrender¬ 
ing possession of the premises within 
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a reasonable time.—Rains v. Moul¬ 
der, 90 S.W.2d 81, 338 Mo. 275. 

Purchaser of doubtful title held 
not entitled to reimbursement for 
unnecessary changes and improve¬ 
ments made, for the greater part, 
after the sale was declared void.— 
Campbell v. Lederer Realty Corpo¬ 
ration, 129 A. 732, 47 R.I. 8, mod¬ 
ification denied 131 A. 558. 

Evidence held to show good faith, 
in making improvements-—Cline v. 
Niblo, Tex.Civ.App., 286 S.W. 298, re¬ 
versed on other grounds, Ccm.App., 
292 S.W. 178, modified on other 
grounds 8 S.W.2d 633, 117 Tex. 474, 
66 A.L.R. 916. 

85- Ill.—Lagger v. Mutual Union 
Loan & Bldg. Assoc., 33 N.E. 946, 
146 Ill. 283. 

24 C.J. p 682 note 34. 

Purchaser held entitled to lien to 
extent that his improvements en¬ 
hanced land’s vendible value.—Leon¬ 
ard v. Williams, 295 S.W. 408, 220 
Ky. 413. 

86. Wash.—Ball v. Clothier, 75 P. 

1099, 34 Wash. 299. 

24 C.J. p 682 note 35. 

Liability for rents and profits see 
infra § 632. 

In suit for rents and profits 

Where the true owner of an es¬ 
tate, after recovery thereof at law 
from a' bona fide possessor for a 
valuable consideration without no¬ 
tice, seeks an account in equity, as 
plaintiff, against such possessor, for 
the rents and profits, equity will al¬ 
low such possessor to deduct there¬ 
from the full amount of all improve¬ 
ments.—Bright v. Boyd, C.C.Me., 4 
F.Cas.No. 1,875, 1 Story 478. 

Liability for rents and profits held 
compensated for by taxes paid and 
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Where an administrator purchased the land and 
made improvements thereon, which were paid out 
of the rents, it was held that he was not, on avoid¬ 
ance of the sale, entitled to anything on account of 
the improvements as against the heirs. 87 It has 
also been held that a court, setting aside a deed to 
an administratrix and guardian of infant heirs, 
purchasing land in a suit by her to settle the estate 
and sell the land after the allotment of dower to 
her, may not allow her the cost of improvements 
made on the part of the land assigned to her as 
dower. 88 

Color of title. Under a statute providing that an 
occupant cannot claim for improvements made un¬ 
less he has color of title, a certificate of purchase 
issued to the purchaser at a void probate s^le is 
not “color of title.” 89 

§ 632. - Liability for Rents and Profits 

As a general rule, on the setting aside of the sale, 
the purchaser should be charged with the rents and 
profits of the land during his possession. 

As a general rule, on the setting aside of the 
sale, the purchaser should be charged with the 
rents and profits of the land during the period of 
his possession. 90 It has been held, however, that 
a possessor in good faith is not chargeable with 


rents and profits received prior to a judicial de¬ 
mand. 91 A court setting aside a deed to an admin¬ 
istratrix and guardian of infant heirs, made in a 
suit by her to settle the estate and sell the land 
after the allotment of dower to her. may not charge 
her with rent in favor of infant children occupying 
the land with her and deriving their support from 
the cultivation thereof, although she is not entitled 
to compensation for the support of the children. 92 

Direction for payment to heir. A purchaser can¬ 
not complain that he is directed to pay the rents 
and profits to the heir instead of the executor, 
where under the will it was the duty of the executor 
to pay them to the heir. 93 

If the purchaser has sold the premises and made 
a profit thereby, he will be required to account for 
the amount so made. 94 

§ 633. - Liability of Purchaser Who As¬ 

sumes Mortgage 

A purchaser who assumes a mortgage does not incur 
any obligation to an heir who repudiates the sale on the 
ground that the property was decedent's homestead. 

A purchaser at an administrator’s sale who as¬ 
sumes a mortgage does not incur any obligation to 
an heir who repudiates the sale on the ground that 
the property, was decedent’s homestead. 95 


E. OPERATION AND EFFECT OF SALE 


§ 634. In General 

The sale being in the nature of a Judicial sale, there 
is no redemption therefrom except as authorized by 
statute. 

As shown supra § 556, a sale of land by an execu- . 


tor or administrator under order of court is in the 
nature of a judicial sale. In the absence of statute 
to the contrary, 96 the rule is that there is no right 
of redemption from a sale of a decedent’s land un¬ 
der order of court for payment of his debts. 97 This 


improvements made.—Crouch v. 
Richardson, 104 So. 728, 158 La. 822. 
S7« Ky.—Baker v. Lane, 118 S.W. 
963. 

88. Ky.—Daniels v. Charles, 157 S. 

W. 32, 154 Ky. 232. 

8®. Ark.—Johnson v. Taylor, 215 S. 
W. 162, 140 Ark. 100. 

»0. Ky.—Leonard v. Williams, 295 
S.W. 408, 220 Ky. 413. 

Ohio.—Kuehner v. Johnson, App., 34 
N.E.2d 996. 

24 C.J. p 682 note 38. 

Setting off value of improvements 
see supra § 631. 

Purchaser held accountable to 
heirs, rather than to the administra¬ 
tor, for the rents collected while in 
possession of the property.—Camp¬ 
bell v. Lederer Realty Corporation, 
129 A. 732, 47 R.I. 8, modification 
denied 131 A. 558. 

Action for accounting for rents, 
commenced after the sale was set 
aside, was properly brought in equi¬ 


ty, action ' at law of trespass for 
mesne profits not being necessary.— 
Campbell v. Lederer Realty Corpora¬ 
tion, supra. 

Purchaser entitled to credit for pay¬ 
ments made 

Where sale was set aside for in¬ 
validity because executor was se¬ 
cretly interested as joint purchaser 
with one who acted in good faith, 
either or both executor and bona 
fide purchaser were entitled to cred¬ 
it for any amount that either or both 
paid through their ownership to per¬ 
son entitled to the income, as long 
as such person received what he was 
entitled to, although executor sur¬ 
reptitiously and unknown to either 
bona fide purchaser or the person en¬ 
titled to income paid the income on 
an improper basis.—Kuehner v. 
Johnson, Ohio App., 34 N.E.2d 996. 

91. La—Crouch v. Richardson, 104 

So. 728, 158 La. 822. 

92. Ky.—Daniels v. Charles, 157 S. 

W. 32, 154 Ky. 232. 
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93. Ill.—Borders v. Murphy, 18 N.E. 
739, 125 Ill. 577. 

94. N.Y.—Tn re Ver Valen, 24 2ST.Y. 
S. 133, 1 Pow.Surr. 435. 

24 C.J. p 683 note 41. 

Sale of improvements and surface 
rights 

Plaintiff held entitled to recover 
for the value of the improvements 
sold by the purchaser, Including 
amount received for sale of surface 
rights.—Seal v. Banes, 80 P.2d 657, 
183 Okl. 203. 

95. Neb.—Holz v. Burling, 120 N.W. 
954, 122 N.W. 681, 84 Neb. 211. 

.98. Affidavit for redemption 
Ky.—Crittenden v. Rogers, 128 S.W. 

2d 942, 278 Ky. 481. 

Persons entitled 

Ky.—Crittenden v. Rogers, supra. 
Redemption of one of several parcels 
Ky.—Crittenden v. Rogers, supra. 


97. Ill.—In re Therens, 189 Ill.App. 
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rule has been held applicable to land which has been 
fraudulently conveyed by decedent, and is then re¬ 
covered and sold by his representative for the ben¬ 
efit of creditors. 98 The sale of an equity in mort¬ 
gaged premises belonging to an intestate under a 
general license of the probate court does not estab¬ 
lish the validity of the mortgage. 99 

§ 635. Divesting of Titles and Liens 

The sale does not divest a title other than that held 
by decedent. 

The title to land vested in a creditor of an intes¬ 
tate is not divested by an administrator's sale. 1 

§ 636. - Title of Heirs or Devisees 

A sale by an executor or administrator to pay debts 
divests the title of the heirs or devisees, although it does 
not prevent them from setting up an after-acquired title. 

A sale by a personal representative to pay debts 
does not injure the heirs or devisees of decedent, 2 
and such a sale divests their title, 3 even though 
there were irregularities in connection therewith; 4 
but it does not prevent them from setting up an 
after-acquired title, 5 and they may be entitled to an 
accounting for the value they have added to the 
property sold. 6 Such a sale may also divest the 
land of the lien of a legacy charged thereon. 7 The 


relationship of mortgagor and mortgagee may, how¬ 
ever, be created between the heir and a creditor 
purchasing, by an agreement at the time of sale or 
prior thereto that the property shall be held as se¬ 
curity for the debt and to convey on its payment, 8 
and a purchaser may also charge himself as trustee 
for heirs by a prior agreement to hold as such in 
case he purchases. 9 

Where the heirs or devisees are not made parties 
to the proceeding in which land of decedent is sold, 
they are, according to some authorities, not divested 
of their title so as to be precluded from asserting 
it in another proceeding. 10 

§ 63J. - Dower or Curtesy Rights 

A widow's dower is, where not subject to the general 
debts of the husband, divested by a sale to pay debts 
although the statute may provide for a sale and com¬ 
pensation to the widow. Sale should be made subject to 
curtesy. 

As shown in Dower § 40, a widow's dower is not 
usually subject to the general debts of the husband; 
and, therefore, her right to dower, or to a statu¬ 
tory estate in the nature thereof, is not usually di¬ 
vested by an administration sale, 11 although the 
reversion of lands assigned or set apart as dower 
may pass by such a sale. 12 Under some statutes, 
however, the rule is otherwise. 13 Statutes some- 


314, affirmed 108 N.E. 712, 267 Ill. 
592. 

Term.—Stephens v. Mason, 1 Tenn. 
App. 246. 

24 C.J. p 683 note 45 [h]. 

93 . S.D.—Lake County Nat. Bank v. 

Coffey, 201 N.W. 1002, 47 S.D. 630. 
99. Vt.—Marsh v. Marsh, 63 A. 159, 
78 Vt. 399. 

1. Ga.—Elder v. Hewitt, 126 S.E. 848, 

3 Ga.App. 410. 

2. La.—Rizzotto v. Grima, 113 So. 
658, 164 La. 1. 

3. Ala.—Bedsole v. Tiller, 181 So. 

286, 236 Ala. 101—Hopkins v. 

Crews, 124 So. 202, 220 Ala. 149. I 

Ga.—Hightower v. Hodges. 144 S.E. 
27, 166 Ga. 639—Weldon v. Weldon, 
110 S.E. 273, 152 Ga. 550—Lufbur- 
row v. Newton, 129 S.E. 439, 34 
Ga.App. 325, transferred, see 127 

S.E. 150, 159 Ga. S84. 

Minn.—Morrison v. Parry, 201 N.W. 
422, 161 Minn. 252—Kietzer v. Nel¬ 
son, 196 N.W. 641, 157 Minn. 463. 
N.J.—Brown v. Wencher, 120 A. 637, 
94 N.J.Eq. 710. 

24 C.J. p 683 note 45. 

Fraudulent sale of lands of intes¬ 
tate to a purchaser who knows of 
the fraud does not divest the title 
of the heirs.—Evans v. Farkas, 136 
' S.E. 279, 163 Ga. 433. 

Failure of guardian to defend 

Noncollusive failure of guardian of 


minor children to defend sale of de¬ 
cedent father’s land for payment of 
debt for erection of improvements 
thereon does not affect validity of 
sale or affect the title of purchaser, 
unless fraud or collusion is shown. 
—Botello v. Tharp, 246 P. 521, 121 
Kan. 229. 

Notice 

As respects his title, claimant to 
lands through administrator’s sale 
was not required to show affirmative¬ 
ly that heirs knew identity and 
price of lands sold since the heirs are 
charged with notice thereof, the 
equity rule being based on policy of 
protection to purchasers at judicial 
sales and extending to heirs not 
sui juris.—Laird v. Columbia Loan & \ 
Investment Co., 114 So. 208, 216 Ala. 
619. 

Transfer of individual interest of 
representative in the property of 
the estate does not operate to divest 
the rights of the other heirs.—Mil¬ 
ler v. Superior Court in and for City 
and County of San Francisco, 258 P. 
614, 84 Cal.App. 605. 

4. Ga.—Merritt v. Jones, 71 S.E. 

1092, 136 Ga. 618. 

“Authority to sell," in statute pro¬ 
viding that to divest title of heirs 
at law, administrator shall have au¬ 
thority to sell, and that if there 
shall be irregularity, or if admin¬ 
istrator shall fail to comply with 
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the law as to mode of sale, the sale 
shall be voidable, except as to in¬ 
nocent persons, refer to order of the 
ordinary granting leave to sell.— 
Guthrie v. Moran, Ga., 16 S.E. 2d 890. 

5. Ind.—Flenner v. Travellers' Ins. 
Co., 89 Ind. 164—Flenner v. Ben¬ 
son, 89 Ind. 108. 

6. Wis.—Caldwell & Gates Co. v. 
Mennes, 209 N.W. 588, 190 Wis. 
551. 

7. N.Y.—Bologna v. Weiner, 9 N.Y. 
S.2d 610. 

24 C.J. p 683 note 48. 

8. Tenn.—Nickson v. Toney, 3 Head 
655. 

24 C.J. p 684 note 49. 

9. Pa.—Christy v. Christy, 35 A. 
245, 176 Pa. 421. 

24 C.J. p 684 note 50. 

10. Ky.—Hatfield v. Richmond, 179 
S.W. 951, 161 Ky. 352. 

24 C.J. P 684 note 52. 

11. Mont.—Swartz v. Smole, 5 P- 
2d 566, 91 Mont. 90. 

24 C.J. p 684 note 55 — 19 C.J. p 532 
note 52. 

12. Ala.—Austin v. Willis, 8 So. 94, 
90 Ala. 421. 

24 C.J. p 685 note 62. 

13. Minn.—Scott v. Wells, 56 N.W. 
828, 55 Minn. 274. 

Mo.—Mount v. Valle, 19 Mo. 621. 
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times permit the land to be sold free from dower, 14 
and the widow to be compensated from the pro¬ 
ceeds of the sale, 15 and when, by the terms of the 
sale, a part of the purchase money is charged on 
the land as a dower principal, it becomes a stat¬ 
utory lien on the premises in the hands of the pur¬ 
chaser and his successors until fully paid. 16 

Where the purchasers at a sale by an administra¬ 
tor under order of the court of land devised to the 
intestate’s widow have paid in cash the adequate 
value of the property in reliance on the probate 
proceedings, and they are not void, the purchasers 
take the land from the estate free from any charge 
in favor of the widow. 17 If the widow is a party 
to the proceedings leading to the sale, the decree is 
an adjudication against her unless it assigns dower, 
or reserves her rights. 16 A sale to satisfy a debt 
to which the dower estate is subject discharges 
dower, 19 and, where a widow purchases all her 
deceased husband’s property, her dower interest be¬ 
comes merged in the fee thus acquired. 20 

An estate by the curtesy is an encumbrance sub¬ 
ject to which a sale will be made. 21 

§ 638. - Encumbrances 

Under some statutes administration safes are made 


subject to encumbrances on the land which existed at 
the time of the death of the decedent but, under other 
statutes, the property is sold free of encumbrances. 

Under some statutes administration sales are, at 
least in the absence of a contrary direction in the 
orders directing them, made subject to encumbranc¬ 
es on the land which existed at the time of dece¬ 
dent’s death, which remain charges thereon, 22 while 
under others the property is sold free of encum¬ 
brances, the lien of which is transferred from the 
land to the proceeds. 23 It is held, however, that 
there can be no such divesting of a vendor’s lien, 
with which the land was charged when it came in¬ 
to the hands of decedent, 24 or of a mortgage ex¬ 
ecuted by decedent’s predecessor in title, securing a 
debt which was not, and did not become, a debt of 
decedent. 25 It is otherwise, however, where the 
mortgage debt, although not contracted by dece¬ 
dent, was assumed by him as a personal obligation 
in connection with his purchase of the land, and was 
included in the schedule of his debts for payment 
of which the sale is made. 26 

A sale for the purpose of paying liens discharg¬ 
es all liens, although the proceeds are insufficient 
to pay the debts secured, 27 but the sale is subject to 
liens when made for purposes of distribution and 


14. N.Y.—Arnstein'v. 141 Construc¬ 
tion Corporation, 261 N.T.S. 58, 237 
App.Div. 133, reargument denied 
261 N.Y.S. 1048, 238 App.Div. 775. 

15. Pa.—Ohio-Pennsyl vania Joint 
Stock Land Bank of Cleveland, now 
for Use of Union Joint Stock Land 
Bank of Detroit, Mich., v. Blough, 
180 A. 45, 119 Pa.Super. 34—Hay 
v. Meyers, 173 A. 775, 114 Pa.Super. 
269. 

24 C.J. p 685 note 57. 

Apportionment of expenses of sale 
Where the widow consents to a 
sale of lands for assets by the admin¬ 
istrator, although she is entitled to 
the value of her dower interest from 
the proceeds, she must be content 
with the ascertainment of the value 
of her dower, as to lands sold, out 
of net proceeds, being justly charge¬ 
able with the ratable part of the 
expense of the sale.—Parsons v. 
Leak, 167 S.E. 563, 204 N.C. 86— 
Atlantic Trust & Banking Co. v. 
Stone, 97 S.E. 8, 176 N.C. 270. 

, 16 . Pa.—Ohio-Pennsylvania Joint 
Stock Land Bank of Cleveland, now 
for Use of Union Joint Stock Land 
Bank of Detroit, Mich., v. Blough, 
180 A. 45, 119 Pa.Super. 34. 

17. Wash.—McKenna v. Cosgrove, 83 
P. 240, 41 Wash. 332. 

18. Ky.—Oldham v. McElroy, 121 S. 
W. 414, 134 Ky. 454. 

24'C.J. p 685 note 59. 


19. Iowa.—Mead v. Mead, 39 Iowa 
28. 

Ohio.—St. Clair v. Morris, 9 Ohio 15, 
34 Am.D. 415. 

20. Ill.—Reinhardt v. Seaman, 69 N. 
E. 847, 208 Ill. 448. 

21. Mass.—Tyndale v. Stanwood, 66 
N.E. 23, 182 Mass. 534. 

22. Ind.—Bell v. Shaffer, 56 N.E. 
217, 154 Ind. 413. 

24 C.J. p 685 note 65. 

Idea held unaffected by sale.—Nutt 
v. Anderson, Tex.Civ.App., 87 S.W.2d 
760, error dismissed. v 

Necessity of adjudicating lienor’s 
rights , 

To invest purchaser of decedent's 
real estate sold to pay debts with 
good title, court must adjudicate 
rights of mechanic's lien claimant 
who is made party.—Bauer v. Ben¬ 
ton State Bank, 258 IU.App. 332. 

23. Ariz.—Greer v. Goesling, 97 P. 
2d 218, 54 Ariz. 488. 

Minn.—Kietzer v. Nelson, 196 N.W. 

641, 157 Minn. 463. 

24 C.J. p 686 note 66. 

Rule held inapplicable to incomplet- 
ed sales.—Frierson v. New York 
Life Ins. Co., 142 So. 256, 174 La. 
1037. 

Necessity for mortgagee to take pos¬ 
session 

Where chattel mortgage on restau¬ 
rant fixtures and goods was an exist¬ 
ing lien at owner's death, and ad¬ 
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ministrator took possession and sold 
property, and lien therefor attached 
to proceeds of such sale, it was un¬ 
necessary for creditor to take pos¬ 
session under the instrument as 
against administrator or other cred¬ 
itors.—In re Dunlap's Estate, 199 N. 
W. 387, 184 Wis. 345. 

Merely reading certificate of mort¬ 
gages at succession sale to pay debts 
did not prevent sale from canceling 
mortgage.—Succession of Jessen v. 
Calcasieu Building & Loan Ass’n, 133 
So. 365, 172 La. 67. 

Assumption of mortgage by rep¬ 
resentative on part of lands taken 
by him as consideration for sale by 
him of lands of decedent does not 
extend, the lien of such mortgage to 
all of the lands so received by the 
representative, so as to impose lia¬ 
bility for a mortgage deficiency on a 
purchaser from the representative of 
that part of the exchanged.lands not 
originally subject to the mortgage. 
—Jefferson Standard Life Ins. Co. 
v. Buckner, 159 S.E. 1, 201 N.C. 78. 

24. Mo.—Delassus v. Poston, 19 Mo. 
425. 

24 C.J. p 686 note 67. 

25. La.—Field's Succession, 3 Rob. 
5. 

24 C.J. p 686 note 68. 

28. Pa.—Moore v. Shultz, 13 Pa. 98, 
53 Am.D. 446, approved in Cadmus 
v. Jackson, 52 Pa. 295. 

27. Ind.—Foltz v. Peters, 16 Ind. 
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not to pay debts. 28 In order that existing* liens on 
the land may be divested by the sale it is consid¬ 
ered necessary that the lienholders shall be parties 
to the proceedings leading up thereto. 29 A purchas¬ 
er or mortgagee under license of the court cannot 
be subjected to a claim against the estate inter¬ 
posed after the sale or mortgage. 30 As against an 
administrator who had knowledge of it at the time 
of the sale, the creditor is not estopped to assert a 
special lien on the property by reason of the fact 
that the creditor was present at the sale and failed, 
at the time, to give notice of his title. 31 

§ 639. - Leasehold Interest 

The interest of a lessee is not necessarily divested by 
a sale of the property for the payment of debts of the 
deceased lessor. 

The interest of a lessee is not divested by a sale 
for the payment of debts of the deceased lessor, al¬ 
though such lessee waives the issuance and service 
of a citation and consents to the sale of the prop¬ 
erty, where no direction is made for the sale of the 
right or interest of such lessee. 32 

§ 640. - Rights of Purchasers from and 

Creditors of Heirs and Devisees 

An administration sale under order of court wiil di¬ 
vest the titie of a purchaser from the heir or devisee of 
the land, as well as the liens.of mortgages given by him 
or of judgments against him, provided the sale takes place 
within the period fixed by statute. 

An administration sale under order of court will 


divest the title of a purchaser from the heir or 
devisee of the land, 33 as well as the lien of mort¬ 
gages given by the heir or devisee, 34 or the lien 
of judgments against him. 35 If, however, the sale 
does not take place within the period fixed by stat¬ 
ute the estate of purchasers from the heir will not 
be divested, 36 and title acquired under condemna¬ 
tion proceedings against the heirs is superior to 
that acquired by a purchaser under a subsequent 
sale by an administrator. 37 

Improvements . A purchaser from the heir or dev¬ 
isee is not entitled to a lien for improvements made 
by him when his estate is divested by a sale to pay 
the debts of decedent; 38 but it has been held that, 
where property has been sold for such purpose, a 
creditor of the legatee of such property, who fur¬ 
nished the money and materials with which the leg¬ 
atee improved its value before the sale, is subrogat¬ 
ed to the right of the legatee for a proper account¬ 
ing. 39 

§ 641. Title and Rights of Purchaser 

The purchaser at a sale by a personal representative 
under order of court takes only such property as is de¬ 
scribed in the proceedings, and only such titie and in¬ 
terest as the decedent had at the time of his death, but 
easements, fixtures, and incidents necessary to the en¬ 
joyment of the property will pass with it. 

The purchaser at a sale by an executor or ad¬ 
ministrator under order of court takes such title 
as decedent had at the time of his death, 40 and 


244—West v. Townsend, 12 Ind. 
434. 

28. S.C.—Moore v. Wright, 35 S.C. 
Eg. 132. 

24 C.J. p 686 note 71. 

29. Ohio.—Holloway v. Stuart, 19 
Ohio St. 472. 

24 C.J. p 686 note 72. 

30. Iowa.—Ury v. Bush, 52 N.W. 666, 
85 Iowa 698. 

31. Ga.—Elder v. Hewitt, 126 S.E. 
848, 33 Ga.App. 410, 

32. N.Y.—Milligan v. ' Gabbett, 167 
N.Y.S. 558, 101 Misc. 253. 

33. Utah.—Rio Grande Western R. 
Co. v. Salt Lake Inv. Co., 101 P. 
586, 35 Utah 528. 

24 C.J. p 686 note 75. 

34. Ga.—Bright v. Werden, 156 S. 
E. 590, 171 Ga. 660. 

24 C.J. p 687 note 76, 

35. Kan.—Staker v. Gillen, 53 P.2d 
821, 143 Kan. 212. 

24 C.J. p 687 note 77. 

Lien of attachment which had been 
levied bn the interest of an heir in 
real estate was, by virtue of sale of 
the realty*,, transferred from the in¬ 
terest of the heir in the property 


sold to his interest in the proceeds 
of the sale.—Morrison v. Parry, 201 
N.W. 422, 161 Minn. 252. 

Lien for alimony 

A court order directing the ad¬ 
ministratrix to sell property of de¬ 
cedent free from all liens was abor¬ 
tive as far as a decretal lien for 
alimony was concerned.—Smith v. 
Rogers, 112 So. 190, 215 Ala. 581. 

36. N.J.—Bockover v. Ayres, 22 N.J. 
Eq. 13. 

24 C.J. p 687 note 80. 

37. Mo.—Kane v. Kansas City, F. S. 
& M. R. Co., 20 S.W. 532, 112 Mo. 
34. 

38. Ind.—Moore v. Moore, 57 N.E. 
242, 155 Ind. 261. 

24 C.J. p 687 note 79. 

39. Wis.—Caldwell & Gates Co. v. 
Mennes, 209 N.W. 588, 190 Wis. 
551. 

Reimbursement for satisfaction of 
liens 

A purchaser from the heir is enti¬ 
tled to reimbursement for money 
paid by him in satisfaction of liens 
or encumbrances 9$ the property 
| which existed at the time of dece¬ 
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dent's death.—In re Hoyle, 167 N.Y. 
S. 827. 

40. Okl.—White House Lumber Co. 
v. Howard, 286 P. 327, 142 Okl. 
163. 

Pa.—Pyne v. Shoemaker. 29 Pa.Dist. 

& Co. 77, 31 Luz.L.Reg. 3*69. 

Tex.—Nutt v. Anderson, Civ.App., 87 
S.W.2d 760, error dismissed—Kreis 
v. Kreis, Civ.App., 75 S.W.2d 938, 
error refused—Moore v. Wooten, 
280 S.W. 742, reversing, Civ.App, 
265 S.W. 210, rehearing denied, 
Com.App., 283 S.W. 153. 

24 C.J. p 687 note 84, p 613 note 17. 
Title and rights of purchaser at 
sale of: 

Personalty under testamentary au¬ 
thority or common-law power see 
supra § 320. 

Realty under testamentary author¬ 
ity see supra § 293. 

Fee-simple by merger 

Sale of decedent’s realty to dev¬ 
isee of life estate, to -pay decedent’s 
debts approved by court, merged life 
estate and reversionary fee-simple 
interest of devisee’s children, and 
devisee thereby acquired absolute 
fee-simple title.—Montgomery v. 
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nothing more, 41 and hence, if decedent had no title 
the purchaser takes none, 42 even though the real 
owner was a party to the proceeding, 43 while if 
decedent was estopped to claim title the purchaser 
is also estopped. 44 The purchaser takes subject to 
the obligations under which decedent held the prop¬ 
erty, 45 and the title cannot be given effect by rela¬ 
tion to the date of a lien which was discharged 
from the proceeds of the sale. 46 

No land or interest will pass except that stated 
in the petition 47 and included in the order, 48 and 
none except that actually sold. 49 Easements and 
incidents necessary to the enjoyment of property 
will, however, pass with it, 50 as will also fixtures ; 51 
and it seems that the order of sale of an inchoate 
title will carry the title so far as it is perfected at 
the time of the sale. 52 Where an executor con¬ 
veyed estate land to his son with the understanding 
that the son was later to reconvey to him. and the 
son did not pay, or agree to pay, anything for the 
land, but the purchase price was paid by the ex¬ 
ecutor, and the deed because of a misdescription 
did not convey the legal title, it was held that the 
son had no equitable interest in the land. 53 

Although the purchaser of personalty leaves the 
same with the administrator as bailee, his title is 
superior to that of one who subsequently purchases 
such property at an unauthorized sale made under 


a void chattel mortgage. 54 The rules applicable to 
the construction of an administrator’s proceedings 
with regard to what was intended to be conveyed 
by them are the same as those applicable to private 
sales. 55 

Estoppel to dispute title . A creditor of the estate 
who accepts payment of his claim out of the pro¬ 
ceeds of a sale of real estate to pay debts, with 
knowledge of the facts, -cannot deny the purchas¬ 
er’s title on the ground that the testator before his 
death had conveyed the land to such creditor, 56 
and a personal representative who applies for and 
obtains leave of court to sell property as belonging 
to the estate is estopped from subsequently setting 
up any claim or interest in such property based on 
a claim anterior to his appointment. 57 

§ 642. - Warranty and Caveat Emptor 

a. Warranty 

b. Caveat emptor 

a. Warranty 

On a sale of property under order of court, there 
are no implied warranties and, although an executor or 
administrator may bind himself by express warranty, he 
cannot so bind the estate. 

On a sale of a decedent’s property under order 
of court there is no implied warranty, either of ti¬ 
tle or quality; 58 and it is generally held that the 


Equitable Life Assur. Soc. of U. S-, 
C.C.A.I11., 83 F.2d 758. 

Reconveyance by purchaser 

Where, in suit in trespass to try 
title instituted by purchaser at ad¬ 
ministrator's sale against the estate 
and administrators, final judgment 
was rendered that legal title to land 
was in purchaser subject to debt and 
lien of claimant, reconveyance by the 
purchaser to the administrators 
thereafter could pass no greater ti¬ 
tle or interest than that held by 
the purchaser.—Anderson v. Schmok- 
er, Tex.Civ.App., 114 S.W.2d 292, er¬ 
ror dismissed. 

41- Ky.—Leonard v. Williams, 295 S. 

W. 408. 220 Ky. 413. 

Okl.—Hammert v. McKnight, 269 P. 

289, 132 Okl. 14, 68 A.L.R. 649. 
S.C.—Bradley v. Calhoun, 106 S.E. 

843, 116 S.C. 7. 

24 C.J. p 687 note 85. 

42. Wash.—Matson v. Johnson, 93 
P. 324, 48 Wash. 256, 125 Am.S.R. 
224. 

24 C.J. p 688 note ’86. 

43. N.D.—Gjerstadengen v. Van Du- 
aen, 76 N.W. 233, 7 N.D. 612. 66 
Am.S.R. 679. 

S.C.—McLaurin v. Rion, 24 S.C. 407. 

44. Ala.—Cooper v. Lindsay, 19 So. 
37.9, 109 Ala. 338. 

ILL—Hill v. Blackwelder, 113 Ill. 283. 


45. Ga.—Howell v. James Lumber 
Co., 27 S.E. 699, 102 Ga. 595. 

24 C.J. p 688 note 89, 90. 

Effect of lien for inheritance tax 
Where the proceeds of real estate 
sold by an executor are in court, or 
will be paid into court, and are sub¬ 
ject to the order of the court, the 
title to the real estate is not de¬ 
fective, although the state has a 
lien thereon to secure it in the 
amount of an inheritance tax due 
to it, since the proceeds may be sub¬ 
jected to the payment of such tax. 
—Mandel v. Fidelity Trust Co., 107 
S.W. 775, 128 Ky. 239, 32 Ky.L. 1104. 

46. Cal.—Meyers v. Farquharson, 46 
Cal. 190. 

Pa.—Cadmus v. Jackson, 52 Pa. 295. 

47. Ala.—Austin v. Willis, 8 So. 
94, 90 Ala. 421. 

24 C.J. p 688 note 92. 

48. La.—Wisner v. City of New Or¬ 
leans, 126 So. 681, 169 La. 1127. 

Mo.—Melton v. Fitch, 28 S.W. 612, 
125 Mo. 281. 

24 C.J. p 688 note 93. 

49. La.—Fair v. Williams, 175 So. 
631, 187 La. 953, reversing, App., 
172 So. 393. 

24 C.J. p 688 note 94. 

An express reservation from the 
I sale of rents, or of crops to mature, 
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may be enforced.—Broadwell v. Sam¬ 
mons, 69 S.W. 1084, 24 Ky.L. 814— 
24 C.J. p 695 note 74. 

5a Ga.—Maguire v. Baker, 57 Ga. 
109. 

24 C.J. p 688 note 96. 

51. N.Y.—Richmond v. Freemans 
Nat. Bank, 83 N.Y.S. 632, 86 App. 
Div. 152. 

24 C.J. p 689 note 97. 

52. Tex.—Lubbock v. Binns, 50 S.W. 
584, 20 Tex.Civ.App. 407. 

24 C.J. p 689 note 9S. 

53. Mo.—Gilmore v. Thomas, 158 S. 
W. 577, 252 Mo. 147. 

54. Ill.—Richley v. Childs, 114 Ill. 
App. 173. 

55. Tex.—House v. Humble Oil & 
Refining Co., Civ.App., 97 S.W.2d 
314, error refused. 

56. Kan.—Powers v. Scharling, 92 
P. 1099, 76 Kan. 855. 

57. Ga.—Gammage v. Perry, 116 S- 
E. 126, 29 Ga.App. 427. 

58. Tex.—Nutt v. Anderson, Civ. 
App., 87 S.W.2d 760, error dis¬ 
missed. 

24 C.J. p 690 note 10. 

Effect of covenants in deed see infra 
§ 652. 
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representative is without authority to make an ex¬ 
press warranty which will bind the estate. 59 While 
a covenant of warranty actually made by the rep¬ 
resentative will bind him personally, 60 no personal 
covenant of any nature whatsoever on the part of 
the executor or administrator will be implied. 61 

b. Caveat Emptor 

The purchaser at an administration sale has no right 
to complain of defects in quantity, quality, or title of 
which he had notice, or which he could have discovered 
by the exercise of reasonable diligence. 

The rule caveat emptor applies to sales of dece¬ 
dent’s property under order of court, 62 and it is the 
general rule that the purchaser has no right to 
complain, at least after the sale has been confirmed, 


because of defects in quantity, 63 quality, 64 or ti¬ 
tle, 65 especially where the circumstances were such 
that he had notice of, 66 or could with reasonable 
diligence have discovered, 67 the defects. Thus a 
purchaser who has notice that there was fraud in¬ 
ducing the sale, 68 or that the administrator con¬ 
ducting the sale was fraudulently appointed. 69 ac¬ 
quires no title. It has been considered that an 
original or subsequent purchaser of property sold 
at an administration sale is chargeable with notice 
of defects which appear in any part of the record 
of the proceedings in which the sale is had. 70 The 
rule of caveat emptor applies, however, only to the 
condition of the title at the time of the death of de¬ 
cedent; 71 further, it cannot be used to perpetrate 
a fraud. 72 


59. Ga.—Edenfield v. Rountree, 126 
S.E. 731, 33 Ga.App. 444. 

Ill.—Coutsogeorge v. Monaghan, 221 
Ill. App. 539. 

24 C.J. p 690 note 11. 

60. Ohio.—Arnold v. Donaldson, 18 
N.E. 540, 46 Ohio St. 73. 

24 C.J. p 690 note 12. 

Executors held liable on warranty 
of title where taxes were a lien on 
the premises at the time of the sale 
and the execution of the deed.— 
Coutsogeorge v. Monaghan, 221 Ill. 
App. 539. 

61. La.—Miller v. Mechanics & 
Traders Ins. Co.. 8 La.App., Or¬ 
leans, 67. 

24 C.J. p 691 note 13. 

62. Ark.—Bryant v. Hill, 10 S.W.2d 
37, 178 Ark. 130—Bank of Mul¬ 
berry v. Frazier, 9 S.W.2d 793, 178 
Ark. 28—Schalchlin v. Corney, 5 S. 
W.2d 723, 177 Ark. 101. 

Fla.—Fletcher v. Rickey, 154 So. 147, 
114 Fla. 563. 

Ga.—Peek v. Peek, 142 S.E. 663, 166 
Ga. 166—Edenfield v. Rountree, 
126 S.E. 731, 33 Ga.App. 444. 
Idaho.—Kline v. Shoup, 226 P. 729, 
38 Idaho 202. 

Ill.—Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625. 

Ky.—McGuire v. Garrett, 270 S.W. 

4, 207 Ky. 714. 

Mont.—State v. McCracken, 6 P.2d 
869, 91 Mont. 157—Swanberg v. 
National Surety Co., 283 P. 761, 86 
Mont. 340—Laraont v. Vinger, 202 
P. 769, 61 Mont. 530. 

N.C.—High v. Pearce, 17 S.E.2d 108, 
220 N.C. 266—Baggett v. Smith, 129 

5. E. 820, 190 N.C. 354. 

Okl.—Hammert v. McKnight, 269 P. 

289, 132 Okl. 14, 68 A.L.R. 649. 
Pa.—Ohio-Pennsylvania Joint Stock 
Land Bank of Cleveland, now for 
Use of Union Joint Stock Land 
Bank of Detroit, Mich., v. Blough, 
180 A. 45, 119 Pa.Super. 34—Grubb 
v. Wilbert, 52 Dauph.Co. 119—Ir¬ 
win Building & Loan Ass’n v. 
Krizanowski, 22 West.Co.L.J. 99. 


Tex—Nutt v. Anderson, Civ. App., 
87 S.W.2d 760, error dismissed. 

24 C.J. p 689 note 2. 

63. Ga.—Greer v. McDonald, 80 S. 
E. 1002, 141 Ga. 309. 

24 C.J. p 689 note 4. 

64. N.C.—Parker v. Leathers, 55 N. 
C. 249. 

24 C.J. p 690 note 5. 

65. Ark.—Hart v. Wimberly, 296 S. 
W. 39, 173 Ark. 1083. 

Ky.—Rochester v. Owen, 246 S.W. 
32, 197 Ky. 170. 

Tex.—Johnson v. Hampton, Civ.App., 
297 S.W. 891, reversed on other 
grounds 8 S.W.2d 640, 117 Tex. 
580. 

24 C.J. p 690 note 6. 

66. Ga.—Robinson v. Smith, 125 S. 
E. 593, 159 Ga. 269. 

Mich.—Sprunger v. Ensley, 178 N.W. 

714, 211 Mich. 103. 

24 C.J. p 690 note 7. 

67. U.S.—Pfister v. Johnson, D.C. 
Okl., 13 F.Supp. 662. 

Ill.—Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625. 

Ky.—Berry v. Berry, 156 S.W.2d 133, 
288 Ky. 239. 

Tex.—Hopper v. Tancil, Com.App., 3 
S.W.2d 67, modifying, Civ.App., 285 
S.W. 900—Johnson v. Hampton, 
Civ.App., 297 S.W. 891, reversed 
on other grounds, 8 S.W.2d 640, 
117 Tex. 580. 

24 C.J. p 690 note 8. 

Homestead 

Probate court's order for sale of 
land of decedent leaving minor heirs, 
reciting that it was decedent's resi¬ 
dence, sufficiently notified purchaser 
that it was homestead despite regu¬ 
larity of proceedings for sale of 
lands other than the homestead.— 
Hart v. Wimberly, 296 S.W. 39, 173 
Ark. 1083. 
necessity of sale 

An b'ur at law who purchases land 
of decedent, from his administrator, 
at a sale which was not necessary 
for the purpose of paying debts, 
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will be presumed to have had knowl¬ 
edge of the lack of such necessity.— 
Robinson v. Smith, 125 S.E. 593, 159 
Ga. 269. 

Recorded lease 

Conn.—Karn v. Di Lorenzo, 111 A. 
195, 95 Conn. 267. 

The fact that decedent’s title is 
not of record has been held sufficient 
to put the purchaser on inquiry.—. 
Zeigler v. Daniel, 194 S.W. 246, 128 
Ark. 403. 

68. Ga.—Evans v. Farkas, 136 S.E. 
279, 163 Ga. 433. 

69. Ga.—Daniel v. Sapp, 20 Ga. 514. 
Tex.—McMahan v. Rice, 16 Tex. 335. 

70. Okl.—Johnson v. Hood, 46 P.2d 
533, 173 Okl. 108. 

24 C.J. p 693 note 37. 

Application for sale 

As respects the validity of his ti¬ 
tle derived through unauthorized 
proceedings, purchaser at adminis¬ 
tration sale is charged with notice 
of what application for sale dis¬ 
closes.—Johnson v. Hampton, Tex. 
Civ.App., 297 S.W. 891, reversed on 
other grounds 8 S.W.2d 640, 117 Tex. 
580. 

Invalidity of administrator’s ap¬ 
pointment 

Purchaser at sale by administra¬ 
tor whose appointment was void for 
failure to vacate former appoint¬ 
ment acquired no title to land.— 
Dame v. McGowen, 138 S.E. 785, 164 
Ga. 332. 

71. Cal.—Hamilton v. Elvidge, 22 
P.2d 239, 132 Cal.App. 21. 

72. Okl.—Hammert v. McKnight, 
269 P. 289, 132 Okl. 14, 68 A.L.R. 
649. 

Representation as to boundary 
The rule of caveat emptor will not 
charge a purchaser with notice as 
to the acreage being sold, or the 
boundary of the tract, where the 
representative of the estate fraudu¬ 
lently undertakes to give the exact 
acreage or dimensions of the prop- 
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§ 643. - Protection of Bona Fide Pur¬ 

chasers and Curative Statutes 

a. In general 

b. Fraud 

c. Defective proceedings 
a. In General 

A bona fide purchaser at an administration sale may 
take free of an equitable or unrecorded interest, and a 
subsequent vendee of the purchaser, who takes in good 
faith and without notice, may likewise be protected. 

A person may be an innocent purchaser at a sale 
by an executor or administrator and be entitled 
to protection as such. 73 Thus, acting on the doc¬ 
trine that the rule of caveat emptor charges a pur¬ 
chaser only with those things which he might have 
discovered with reasonable diligence, 74 it is held 
that he will take the property free from latent equi¬ 
ties and secret trusts, 75 and that purchasers at ad¬ 
ministration sales are within the protection of the 
recording acts as against unrecorded or improperly 
recorded interests. 76 

Likewise a subsequent vendee of the purchaser, 
who takes in good faith and without notice, may 
be protected, 77 although the sale could not stand as 
between the original purchaser and the heirs of 
decedent. 78 Where, under a description said to be 


susceptible of double construction, a purchaser at 
a succession sale accepts a certain tract of land as 
being the land described, and sells it, his taking 
possession of another tract as the land described will 
be held to be in bad faith as to a purchaser who had 
acquired such other tract by description admitting 
of but one construction; 79 and where a member of 
a law firm having charge of the settlement of a 
succession purchases land belonging to a succession 
at a sale provoked presumably by him or his firm 
he is estopped to set up the title so acquired as 
against an innocent purchaser of the same land, at 
a subsequent sale similarly provoked. 80 

b. Fraud 

Although a sale is fraudulent as against the heirs, or 
others interested in the property, the title of an original 
or subsequent purchaser in good faith will not be thereby 
affected. 

Although a sale is fraudulent as against the heirs 
or others interested in the property, the title of a 
purchaser in good faith and without notice of the 
fraud will not be affected; 81 nor will that of a sub¬ 
sequent purchaser in good faith from the vendee, 
although the latter may have been a party to the 
fraud. 82 A subsequent purchaser with notice will 
take a good title if the original purchaser was with¬ 
out notice; 83 and even if the sale is set aside the 


erty, and to point out the boundary 
lines, professing 1 to know these facts 
himself, and not leaving the pur¬ 
chaser to his own resources to ac¬ 
quire this information.—Edenfield v. 
v. Rountree, 126 S.E. 731, 33 Ga.App. 
444. 

73. Tex.—Wilson v. Curry, Civ. 
App., 151 S.W.2d 356, error dis¬ 
missed, judgment correct—John¬ 
son v. Hampton, Civ.App., 297 S. 
W. 891, reversed on other grounds 
8 S.W.2d 640, 117 Tex. 580—Arro- 
wood v. Blount, Civ.App., 294 S. 
W. 616, affirmed 41 S.W.2d 412, 121 
Tex. 52. 

24 C.J. p 691 note 15. 

74. Tex.—Love v. Berry, 22 Tex. 
371—Cheveral v. Bowman, 2 Tex. 
App.Civ.Cas. § 114. 

Minute details in. record 

A purchaser in good faith may not 
be charged with constructive knowl¬ 
edge of every minute detail discern¬ 
ible from the record.—Graham v. 
Floyd, 197 S.E. 873, 214 N.C. 77. 

75. N.Y.—Keller v. First Nat. Bank 
& Trust Co., 298 N.Y.S. 132, 135, 
163 Misc. 925, quoting Corpus Jr u 
rls. 

24 C.J. p 693 note 43, p 689 note 99. 

76. La.—Cazebonne v. Caldbeck, 101 
So, 118, 156 La. 723. 


Tex—Arrowood v. Blount, Civ.App., 
294 S.W. 616, affirmed 41 S.W.2d 
412, 121 Tex 52. 

24 C.J. p 693 note 44. 

77. Ga.—Isom v- Nutting, 113 S.E. 
197, 153 Ga. 682. 

Idaho.—Swinehart v. Turner, 259 P. 
3, 44 Idaho 461. 

Ind.—Vincennes Savings & Loan 
Ass'n v. St. John, 12 N.E.2d 127, 
213 Ind. 171. 

Ky.—Howard v. Howard, 150 S.W.2d 
653, 286 Ky. 139. 

La.—Weydert v. Anderson, 102 So. 
676, 157 La. 577. 

N.J.—Hartman v. Hartle, 122 A. 615, 
98 N.J.Eq. 123. 

Tex—Wilson v. Curry, Civ.App., 151 
S.W.2d 356, error dismissed, judg¬ 
ment correct. 

24 C.J. p 691 note 16. 

Proceedings in settlement suit 
Where, in suit to settle intestate's 
estate, commissioner’s deed was is¬ 
sued which conformed to orders in 
suit and to description and plats of 
land filed therein describing land by 
metes and bounds, but in which deed 
number of acres was by mistake 
stated to be less than acreage ac¬ 
tually conveyed, proceedings in set¬ 
tlement suit - did not constitute no¬ 
tice to subsequent purchasers and 
mortgagees that tract representing 
difference between correct and erro¬ 
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neous number of acres belonged to 
purchaser of adjacent tract.—Metro¬ 
politan Life Ins. Co. v. Hoskins, 117 
S.W.2d 180, 273 Ky. 563. 

78. Idaho.—Swinehart v. Turner, 
259 P. 3, 44 Idaho 461. 

La.—Bell v. Lafosse, 52 So. 687, 126 
La. 528. 

21 C.J. p 691 note 17. 

79. La.—Railsbach v. Leonard, 43 
So. 548, 118 La. 916. 

80. La.—Railsbach v. Leonard, su¬ 
pra. 

81. Ala—Danne v. Stroecker, 98 So. 
479, 210 Ala 483. 

Ga—Wood v. Bowden, 185 S.E. 516, 
182 Ga 329. 

24 C.J. p 692 note 28. 

Record held insufficient to charge 
purchaser with notice of fraud.— 
Stever v. Hall, 122 A. 441, 95 N.J. 
Eq. 169. 

82. Ga—Wood v. Bowden, 185 S.E. 

516, 182 Ga 329—Robinson v. 

Smith, 125 S.E. 593, 159 Ga 269. 

N.C.—Graham v. Floyd, 197 S.E. 873, 
214 N.C. 77. 

Wash.—Calderhead v. Smith, 298 P. 

421, 162 Wash. 406. 

24 C.J. p 692 note 29. 

83. N.C.—Perry v. Peterson, 3 S.E. 
834, 99 N.C. 63. 

S.C.—Pullian v. Byrd, .21 S.C.Eq. 134. 



§ 644 


34 C. J. S. EXECUTORS AND ADMINISTRATORS 


rights of a bona fide purchaser will be protected. 84 
c. Defective Proceedings 

Where the order or decree authorized the sale, a 
bona fide purchaser will be protected against a divestiture 
of his title by reason of a defect in the- proceedings which 
does not render then void, and he is not bound to go 
behind the order of saie to ascertain if it was regularly 
granted. 

It has been held both with and without reference 
to statutes that, where the order or decree author¬ 
ized the sale, the tftie of a bcna fide purchaser will 
not be defeated by reason of a defect in the pro¬ 
ceedings which does not render them void; 85 but 
a bona fide purchaser at a sale which is void for 
want of jurisdiction will not be protected, even un¬ 
der statutes curative of defects in"the proceedings. 86 
The title of a bona fide purchaser will not be de¬ 
feated by a subsequent impeachment or reversal of 
the order or decree of sale, where the court had 
jurisdiction of the subject matter, and of all the 
living persons interested in the land. 87 Likewise 
a sale by an executor acting under a will duly pro¬ 
bated passes title to a bona fide purchaser, although 
the will is subsequently set aside, 88 and a purchaser 
from the purchaser at the sale takes good title, al¬ 
though the administration is afterward revoked. 89 

Extent of investigation required. The purchaser 


at an administration sale is not bound to go behind 
the order to ascertain whether it was regularly 
granted, 90 or to look beyond the face of the record 
in the proceedings 91 or the instruments constituting 
the claim of title, 92 nor is he required to investigate 
as to wnether the directions of the law as to the 
manner of the sale were in all respects complied 
with. 93 

§ 644, - When Title Passes 

a. In general 

b. Rents and profits 

a. In General 

The tatse to property purchased at an administration 
sale does not pass until the purchaser has complied with 
the terms of the sale, or until the order of confirmation 
has been entered, or until the property has been trans¬ 
ferred and delivered in pursuance to such order. 

For some purposes the title is held to pass at the 
time of the sale, 94 but generally title does not pass 
until the purchaser has complied with the terms of 
the sale, 95 including payment of the purchase 
price, 96 or until the order of confirmation has been 
entered, 97 and compliance has been had with the 
conditions prescribed by the court, 98 and the per¬ 
sonal representative has made a transfer and deliv- 


84. N.Y.—Bacheldor v. Syrcher, 25 
N.Y.S.2d 467, 175 Misc. 845. 

24 C.J. p 692 note 31. 

Mortgagee of subsequent purchas¬ 
er of realty sold at an execution sale 
which was subsequently declared in¬ 
valid had an equitable first lien on 
such realty in the amount of the sum 
loaned, where he could not discover 
any fraud in the sale by a search of 
the court records relating to it.— 
Bacheldor v. Syrcher, supra. 

85. Ala—Danne v. Stroecker, 98 So. 
479, 210 Ala. 483. 

Ga.—Copelan v. Kimbrough, 102 S.E, 
162, 149 Ga. 683—Hall v. Ewing, 
101 S.E. 807, 149 Ga 693. 

Tex.—McGrady v. Clary, Civ.App., 
247 S.W. 1099. 

24 C.J. p 694 notes 53/ 56, 57, p 692 
notes 32, 34, p 624 note 79 [b], p 
625 note 7 [b] p 667 note 13. 

86. Cal.—Texas Co. v. Bank of 
America Nat. Trust & Savings 
Ass'n, 53 P.2d 127, 132, 5 Cal.2d 35, 
quoting Corpus Juris. 

Ga—Power v. Shingler, 72 S.E. 1094, 
137 Ga. 157. 

La.—Buillard v. Davis, 169 So. 78, 
185 La. 255. 

Mont.—Rinio v. Kester, 41 P.2d 405, 
408, 99 Mont. 1, citing Corpus Ju¬ 
ris— Lamont v. Vinger, 202 P. 769, 
774. 61 Mont. 530, quoting Corpus 
Juris. - 

Tex.—Ward v. Hinkle, 8 SiW.2d 641, 


117 Tex. 566, reversing, Civ.App., 
252 S.W. 236—Johnson v. Hamp¬ 
ton, 8 S.W.2d 640, 117 Tex. 580, 
reversing, Civ.App., 297 S.W. 891 
—Cline v. Niblo, 8 S.W.2d 633. 117 
Tex. 474, 66 A.L.R. 916, modifying. 
Com.App., 292 S.W. 178, reversing, 
Civ.App., 286 S.W. 298. 

24 C.J. p 692 note 33, p 694 notes 54, 
55. 

TTnder invalid order title to the 
property does not pass from the es¬ 
tate.—Ellis v. Geer, 137 S.E. 290, 36 
Ga.App. 519. 

Monition proceedings 
Where proceedings relating to ad¬ 
ministration of succession were ab¬ 
solute nullities because court was 
without jurisdiction of res, such pro¬ 
ceedings were not cured by monition 
proceedings filed by parties who ac¬ 
quired interests thereunder, since 
monition proceedings will lie to cure 
relative nullities only.—Buillard v. 
Davis, 169 So. 78, 185 La. 255. 

87. U.S.—Montgomery v. Equitable 
Life Assur. Soc. of U. S., C.C.A. 
Ill., 83 F.2d 758. 

24 C.J. p 693 note 39. 

88. U.S.—Davis v. Gaines, La., 104 
U.S. 386, 26 L.Ed. 757. 

24 C.J. p 693 note 40. 

89. Tex.—Halbert v. Young, 6 S.W, 
747. 

90. Cfcl.—Hammert v. McKnight, 
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269 P. 289, 132 Okl. 14, 68 A.L.R. 
649. 

Tex.—Frost v. Crockett, Civ.App., 
109 S.W.2d 529, error dismissed. 
Va.—Peirce v. Graham, 7 S.E. 189, 
85 Va. 227. 

24 C.J. p 693 note 35. 

91. N.C.—Graham v. Floyd, 197 S. 
E. 873, 214 N.C. 77. 

92. Tex.—Clemmons v. McDowell, 
Civ.App., 5 S.W.2d 224, affirmed, 
Com.App., 12 S.W.2d 955. 

93. Ga.—Patterson v. Lemon, 50 Ga. 
231. 

24 C.J. p 693 note 36. 

94. Pa.—Holmes" Appeal, 108 Pa. 
23. 

24 C.J. p 695 note 61. 

95. Ga.—Bagley v. Stephens, 2 S.E. 
545, 78 Ga. 304. 

24 C.J. p 695 note 63. 

96. La.—First Nat. Bank v. Coreil, 
App., 145 So. 393, rehearing de¬ 
nied 146 So. 479. 

97. Ill.—Anderson v. Anderson, 170 
N.E. 212, 338 Ill. 309. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

Pa.—In re Yost’s Estate, 14 North- 
umb.Leg.J. 400. 

Tex.—James v. Gaal, Civ.App., 282 S. 
W. 298. 

24 C.J. p 651 notes 1, 2, p 695 note 
62. 

9fe. Minn.—-Amundson v. Hanson, 
185 N.W. 252, 150 Minn. 287. 
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ery of the property in pursuance to such order." 
Many authorities hold, as shown infra § 647, that 
the title does not completely vest until a convey¬ 
ance has been executed under a decree directing 1 it. 

Relation hack of title. It is held in some cases 
that when title does pass it relates back to the date 
of the sale, 1 or even to the date of decedent’s death, 2 
but it cannot relate back so as to charge the pur¬ 
chaser with taxes accruing between decedent’s death 
and the sale. 3 

b. Rents and Profits 

In the absence of statute to the contrary, the pur¬ 
chaser is not ordinarily entitled to the rents and profits 
of the property until the sale has been confirmed. 

The purchaser is generally entitled to the rents 
and profits of the land sold from the time when he 
became entitled to possession, 4 his right in this re¬ 
spect being ordinaril}- fixed by the time of con¬ 
firmation and not by the time of sale. 5 There is 
authority that the purchaser is not entitled to col¬ 
lect the rent until the purchase price has been paid 
and the property delivered. 6 It has been held, how¬ 
ever, that, after confirmation, the purchaser is en¬ 
titled to rents accruing 7 from the day of sale, 8 and 
that the purchaser cannot be held liable for rents 
and profits between the time of the sale and the 
time of confirmation. 5 It is sometimes held that 
the purchaser takes all payments falling due after 
confirmation, 10 although there is authority that 
there should be an apportionment between the heirs 
and purchaser of rent inuring before and after con¬ 
firmation. 11 It has been held that growing crops 
planted by the heirs or devisees of the decedent. 


or by their tenants, after the proceedings for a 
sale were commenced, but before such proceedings 
were completed, do not pass to the purchaser; 12 
but there is authority for the view that on the death 
of a debtor his debts become a lien on his real es¬ 
tate, and anyone who plants crops thereon after 
his death does so at the risk of loss by a sale to 
satisfy such lien. 13 

§ 645. - Proceedings to Perfect Rights of 

Purchaser 

a. In general 

b. To obtain deed 

c. To obtain possession 

a. In General 

The rules governing pleadings, burden of proof, 
weight and sufficiency of evidence, and verdict and find¬ 
ings in civil actions generally have been applied in pro¬ 
ceedings to perfect the rights of an original or subse¬ 
quent purchaser of property sold by a representative un¬ 
der order of court. 

In proceedings to perfect the rights of an orig¬ 
inal or subsequent purchaser of property sold by a 
personal representative under order of court, the 
rules governing pleadings, 14 presumptions and bur¬ 
den of proof, 15 weight and sufficiency of evidence, 16 
conduct of trial, 17 and verdicts and findings 18 in 
civil actions generally have been applied. The mat¬ 
ter of laches, in appealing to the powers of equity 
for such purpose, depends on the lapse of time and 
the relation of the party supposed to be affected 
thereby to the property right in controversy. 19 The 
purchaser of mortgaged property from an estate 
after the mortgage has become barred by statute of 


96. Cal.—In re Dargie’s Estate. 91 
P.2d 126, 33 Cal.App.2d 148—Lass 
v. Eliassen, 270 P. 745, 94 CaLApp. 
175. 

1. Wash.—Cunningham v. Richard- 
son, 122 P. 368, 68 Wash. 24. 

24 C.J. p 695 note 65. 

2. Cal.—Gutter v. Dallamore, 79 P. 
383, 144 Cal. 665. 

24 C.J. p 695 note 66. 

3. Ill.—Le Moyne v. Harding, 23 N. 
E. 414, 132 Ill. 23, affirming 31 Ill. 
App. 624. 

4. Ky.—Ball v. Covington First 
Nat. Bank, 80 Ky. 501. 

24 C.J. p 695 note 68. 

5. Cal.—Lass v. Eliassen, 270 P. 
745, 94 CaLApp. 175. 

24 C.J. p 695 note 69. 

6. La.—Tobin v. Greenbaum, App., 
151 So. 244. 

7. Del.—Wilson v. Delaplaine, 3 
Harr. 499. 

8. Del.—Lynch v. Doordon, 78 A. 

297, 25 DeL 120, ] 


f 9. Del.—Caulk v. Caulk, 8 Del. 81. 

10. Ill.—Foote v. Overman, 22 Ill. 
App. 181. 

Mo.—Page v. Culver, 55 Mo.App. 606. 

11. Ky.—Norris v. Williams, 65 S. 
W. 439, 23 Ky.L. 1497. 

12. Tenn.—Pearson v. Gillenwaters, 
42 S.W. 9, 99 Tenn. 446, 53 Am.S. 
R. 844. 

24 C.J. p 696 note 75. 

13. N.Y.—Jewett v. Keenholts, 16 
Barb. 193. 

14. Petition held sufficient 

Ga.—Spicer v. Macklin, 137 S.E. 828, 
164 Ga. 135. 

15. Possession not presumptively 
hostile 

There is no presumption that any 
possession of a decedent's land pur¬ 
chased by his administrator was in¬ 
consistent with or hostile to the 
equitable title acquired by succes¬ 
sors of the administrator.—Laird v. 
Columbia Loan & Investment Co., 
85 So. 521, 20,4 Ala, 246. 
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Proof of order and commission 
One claiming pursuant to sale un¬ 
der which title was acquired from 
succession had burden of showing 
that sale was based on order of 
court and commission directed to 
sheriff.—Mandel v. McAnn, 133 So. 
477, 16 La.App. 125. 

16. Evidence held sufficient 

(1) In general.—Mandel v. McAnn, 
133 So. 477, 16 La.App. 125. 

(2) To support finding that heir 
was estopped from claiming an in¬ 
terest in the property sold.—Rainey 
v. Spence, 196 S.E. 416, 185 Ga. 763. 

17. Direction of verdict held erro¬ 
neous 

Ga.—Bright v. Werden, 156 S.E. 590, 
171 Ga. 660. 

18- Decree for purchaser held erro¬ 
neous 

Ga.—Rainey v. Spence, 196 S.E. 416, 
185 Ga. 763. 

19. Ala.—Laird v. Columbia Loan & 
Investment Co., 85 So. 521, 204 
Ala. 246. 
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limitation is not required to pay the debt before 
suing to quiet title. 20 Under some circumstances, a 
purchaser may wait until his title is attacked with¬ 
out being chargeable with laches. 21 

b. To Obtain Deed 

A probate or ^equity court may, in a proper case, 
compel the representative to deed to the purchaser prop¬ 
erty sold to him by the representative at a sale under 
order of court. 

The probate court has sometimes power to com¬ 
pel the representative to make a proper conveyance 
to the purchaser, 22 and where this power exists eq¬ 
uity cannot interfere except when, because of ac¬ 
cident, mistake, or similar cause, there can be no 
relief in the probate court. 23 Where the probate 
court cannot compel the representative to convey, 
the remedy of the purchaser is by a suit for specific 
performance of the contract of sale, 24 but such a 
suit cannot avail the purchaser to obtain title where 
the sale itself was defective; 25 and equity will 
not compel the representative to make a deed to a 
bidder whose bid was taken tentatively and not 
finally. 26 

Mandamus has been held a proper remedy to 
■compel the execution of a conveyance. 27 

Damages against estate . In a suit to compel an 
administrator to make a deed to a purchaser at his 
sale under order of the court, on an allegation that 
he refused to do so and intended to make a re¬ 
sale, the estate cannot be charged with damages to 
the purchaser for the alleged misconduct of the ad¬ 


ministrator in refusing to make the deed. 28 

c. To Obtain Possession 

The purchaser of realty sold by a representative un¬ 
der order of court may, for the purpose of obtaining 
possession, maintain an action of ejectment and, under 
some circumstances, may be entitled to a* writ of as¬ 
sistance. 

Where the sale was made in pursuance of a de¬ 
cree in equity, the court will by writ of possession 
or assistance place the purchaser in possession, if 
possession is withheld by parties to the suit, 29 but 
not where the land is held adversely to the title of 
the heirs or devisees. 30 One not a party may be 
dispossessed through a rule against him to show 
cause. 31 The purchaser may maintain ejectment; 32 
but he cannot maintain summary proceedings to dis¬ 
possess persons found in possession of the premises 
without showing that the relation of landlord and 
tenant exists. 33 Where there are several purchas¬ 
ers of different tracts, and a mistake in describing 
the tracts affecting all, all the purchasers must be 
parties to an action by one for the purpose of estab¬ 
lishing his right to possession of the tract pur¬ 
chased. 34 

§ 646. Liabilities of Purchasers 

The liabilities of the purchaser of property at a sale 
under order of court may be determined by the terms and 
circumstances of the sale. 

The liabilities of the purchaser of property at a 
sale under order of court may be determined by the 
terms and circumstances of the sale. 35 Thus the 


20. Cal.—Fontana Land Co. v. 

Laughlin, 250 P. 669, 199 Cal. 625, 
48 A.L.R. 1308. 

21. Ala.—Laird v. Columbia Loan & 
Investment Co., 85 So. 521, 204 
Ala. 246. 

22. Ala.—Anderson v. Bradley, 66 
Ala. 263. 

24 C.J. p 696 note 77. 

23. Ala.—Garrett v. Lynch, 45 Ala. 
204. 

24 C.J. p 696 note 78. 

24. Ga.—Mallard v. Curran, 51 S.E. 
712, 123 Ga. 872. 

24 C.J. p 696 note 79. 

25. Ill.—Sebastian v. Johnson, 72 
Ill. 282, 22 Am.R. 144. 

24 C.J. p 696 note 80. 

26. Ga.—Altman v. Whitaker, 196 
S.E. 717, 186 Ga. 85. 

27. Idaho.—State v. Cunningham, 
53 P. 451, 6 Idaho 113. 

S.C.—State v. Burnside, 11 S.E. 787, 
33 S.C. 276. 

28. Ga.—Mallard v. Curran, 51 S.E. 
712, 123 Ga. 872. 

29. Md.—Hopper v. Hopper, 190 A. 


841, 172 Md. 152—Nutwell v. Nut- 

well, 47 Md. 35. 

Miss.—Jones v. Hooper, 50 Miss. 510. 
Notice of motion 

(1) Purchaser of land in action to 
settle estate was not required to 
serve notice on mortgagee, before 
entering motion for writ of posses¬ 
sion, where decree of sale was en¬ 
tered in action to settle estate and 
mortgagee was party thereto.—Pot¬ 
ter v. Pikeville Nat. Bank, 59 S,W.2d 
529, 248 Ky. 596. 

(2) That purchaser of land in ac¬ 
tion to settle estate without neces¬ 
sity gave mortgagee notice of mo¬ 
tion for writ of possession did not 
preclude court from exercising au¬ 
thority conferred by statute author¬ 
izing appropriate writ of execution. 
—Potter v. Pikeville Nat. Bank, su¬ 
pra. 

Mortgagee in possession 

(1) That widow was entitled to 
dower in deceased mortgagor's land 
would not justify refusal of writ of 
possession against mortgagee where 
sale was directed in action to settle 
estate.—Potter v. Pikeville Nat. 
Bank, supra. 


(2) Widow of deceased mortgagor 
joining in mortgage and made de¬ 
fendant in action to settle estate 
was not entitled to dower so as to 
preclude issuance of writ of pos¬ 
session for mortgaged premises.— 
Potter v. Pikeville Nat. Bank, supra. 

(3) Mortgagee's claims that Judg¬ 
ment on mortgage note was insuffi¬ 
cient and that mortgage authorized 
his use of land involved in action to 
settle estate not asserted until after 
judgment confirming sale of land 
were too late.—Potter v. Pikeville 
Nat. Bank, supra. 

30. Ill.—Harding v. Le Moyne, 29 
N.E. 188, 114 Ill. 65. 

24 C.J. p 696 note 84. 

31. W.Va.—Paxton v. Rucker, 15 
W.Va. 547. 

32. N.T.—Jackson v. Robinson, 4 
Wend. 436. 

24 C.J. p 696 note 86. 

33. tf.Y.—Milligan v. Gabbett, 167 
N.Y.S. 558, 101 Misc. 253. 

34. La.—Gauthier v. Desbony, 5 La. 
Ann. 139—Sigler v. Gauthier, 5 
La.Ann. 138. 

35. La.—Succession of Yon Phul, 
82 So. 883, 145 La. 763. 
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purchaser must meet obligations assumed by him I property to him, 3 ® and a creditor of decedent may 
as a part of the consideration of the sale of the I enforce against the purchaser a debt so assumed . 37 

P. CONVEYANCE 


§ 647. Necessity 

Under statutes providing for the execution of a con¬ 
veyance to purchasers on compliance with certain con¬ 
ditions, it is generally considered that the making of 
such conveyance is necessary to transfer complete title, 
but according to some authority, legal or equitable title 
may pass notwithstanding the failure to execute a deed. 

Under statutes as to administration sales of the 
realty of decedents provision is usually made for 
the execution of a conveyance to the purchasers, 
when certain conditions have been complied with , 33 
and it is very generally considered that the purchas¬ 
er does not become vested with the complete title 
until a proper conveyance has been executed . 39 
There is, however, authority for the view that title 
passes when the sale is made and confirmed, with¬ 
out delivery of a deed , 40 that the deed is merely ev¬ 
idence of the title , 41 and that a purchaser who goes 
into possession with the consent of the representa¬ 
tive holds valid title as against the estate ; 42 and 
statutory provisions are sometimes such that adjudi¬ 
cation properly made and recorded carries a com¬ 
plete title to the purchaser without the necessity for 
any deed . 43 Even though a deed is necessary to 


f pass the legal title, a purchaser who has complied 
with the terms of sale, which has been confirmed has 
an equitable title . 44 

§ 648. Authority to Convey 

a. In general 

b. Who has authority 

a. In General 

The personal representative has no authority to 
execute a conveyance or the purchaser to demand its 
execution until statutory requirements and* the terms of 
sale are complied with. 

When the authority to execute such a conveyance 
is regulated by statute, as it generally is, the per¬ 
sonal representative has no right to execute it, or 
the purchaser to demand its execution, until the stat¬ 
utory requirements are complied with . 45 It is usu¬ 
ally required that, before a deed is executed, the 
sale shall be authorized or confirmed by the court, 4 ® 
and the purchase money paid , 47 or the terms of sale 
complied with , 48 and an order of court directing the 


Assumption of paving 1 lien 

Where paving ordinance was re¬ 
corded while property belonging to 
succession was being advertised for 
sale under court order and adver¬ 
tisements were changed to state that 
purchaser must assume paving lien 
and such statement was made by 
auctioneer before bidding began, pur¬ 
chaser became beneficiary of im¬ 
provement and was chargeable 
therewith.—Succession of Drouant, 
La. App,, 168 So. 517. 

Defenses 

Purchaser, at commissioner’s sale, 
of deceased’s lot, holding deceased’s 
note to third party for five hundred 
thirty five dollars for lot, could not 
enjoin collection of five hundred dol¬ 
lars of purchase price where it was 
not shown that payee had assigned 
note or that note was still alive.— 
Perry v. Michelin Tire Co,*, 57 S.W. 
2d 36, 247 Ky. 344. 

36. Cal.—Richmond-Chase Co. v. 
Schlessinger, 203 P. 418, 55 Cal. 
App. 165. 

37. Ga.—Davis v. Bishop Bros., 122 
S.E. 555; 158 Ga. 66. 

38 . Mo.—Hughes v. McDivitt, 14 S. 
W. 660, 15 S.W. 756, 102 Mo. 7 Jr 

24 C.J. p 696 note 91. 

Sale of realty under testamentary 
authority see supra § 289. < 

Sale of person^ltjj. under testamenta¬ 


ry authority or common-law pow¬ 
er see supra § 315. 

39. Ga.—Stokes v. Martin, 107 S.E. 

552, 27 Ga.App. 138. 

24 C.J. p 696 note 92. 

Sale as divesting title of heirs or 
devisees see supra § 636. 

Title and rights of purchaser gen¬ 
erally see supra S 641. 

4a Nev.—McGuire v. Ehrlich, 245 
P. 703. 49 Nev. 319. 

24 C.J. p 697 note 93. 

When title passes generally see su¬ 
pra § 644. 

41. Tex.—Rock v. Heald, 27 Tex. 
523. 

42. Ga.—Eley v. Reese, 155 S.E. 24, 
171 Ga. 212. 

43. La.—Berthoud v. Uhruh, 9 La. 
180. 

24 C.J. p 697 note 95. 

44. Mo.—Henry v. McKerlie, 78 Mo. 
416. 

24 CjJ. p 69-7 note 96. 

Rule held inapplicable 

Where a sale of real estate by an 
^xecutor was confirmed, but the pur¬ 
chaser refused for sixty days to 
complete the sale by the payment of 
the < purchase pioney, he had no 
vested interest ip.; the property, un¬ 
der thq ,rule that a purchaser at a 
i valid judicial sale, which has baen 
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confirmed by the court and deed or¬ 
dered, who has complied with the 
terms of the sale acquires an equi¬ 
table title without an actual delivery 
of the deed.—Holaday v. Rickard, 
131 N.E. 760, 190 Ind. 684. 

45. Tex.—Akin v. Horn, 2 Tex.App. 
Civ.Cas. § 8. 

46. Ga.—Sanders v. Whaley, 131 S. 
E. 176, 161 Ga. 401. 

La.—Mandel v. McAnn, 133 So. 477, 
16 La.App. 125. 

24 C.J. p 697 note 98. 

Necessity for confirmation generally 
see supra § 608. 

Conveyance pursuant to confirma¬ 
tion of sale by court is authorized.— 
Powell v. Norfolk-Carolina Timber 
Corporation, 138 S.E. 161, 193 N.C. 
794. 

A deed executed prior to confirma¬ 
tion of the sale, although unauthor¬ 
ized, will take effect on confirma¬ 
tion.—El Paso v. Ft. Dearborn Nat. 
Bank,- 74 S.W. 21, 96 Tex. -496, re¬ 
versing, Civ.App., 71 S.W. 799—24 C. 
J. p 697 note 98 [a]. 

47. Ind.—Holaday v. Rickard, 131 N. 

. E. 760, 190 Ind. 684. 

24 C.J. p 697 note 99. 

48. Tex.—Jones v. Gilliam, Civ.App.* 
199 S.W. 694. 

24 C.J. p, 697, note 1., 
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execution of the conveyance is sometimes neces¬ 
sary. 49 

b. Who Has Authority 

The personal representative or other person properly 
designated by the court is the person authorized to 
execute the conveyance, but such authority cannot be 
exercised by an agent of the representative. 

The personal representative is generally the per¬ 
son authorized to execute the conveyance, 50 but oth¬ 
er persons are sometimes authorized to execute it. 51 
In case of a purchase by the representative the deed 
should be executed by the clerk of the court, 52 or 
by a commissioner appointed by the court for the 
purpose. 53 

Administrator de bonis non. It is usually con¬ 
sidered that, if an executor or administrator dies, 
or his official character is terminated, after he has 
made a sale. > an administrator de bonis non may 
execute a deed to the purchaser, by virtue of his 
authority to take up the administration at the point 
where his predecessor left off, 54 although a contrary 
view has also been expressed. 55 

Agent of executor or administrator. The execu¬ 
tion of the deed is an act which must be performed 
by the executor or administrator personally, and 
cannot be delegated to an agent or attorney. 56 

If the administratrix is a married woman , it is 
not necessary that her husband should join with 
her in the execution of a deed of the real estate of 
her decedent sold by her under an order of court. 57 

§ 649. - Duration and Extent of Author¬ 

ity 

Generally the representative may execute a convey¬ 
ance in fee to such land as is described in the order of 
sale: but authorities disagree as to whether the deed may 
be delivered after the period during which the license 
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to sell is in force or after termination of the representa¬ 
tive's office. 

As a general rule there is no prescribed period 
within which such a conveyance must be executed, 
but it may be executed at any time as long as the 
order authorizing its execution continues in force. 58 
According to some decisions, however, the fact that 
the deed was not delivered until after the period 
within which the license to sell was in force does 
not affect its validity. 59 

So long as a personal representative has not re¬ 
signed or been discharged or removed he may exe¬ 
cute a valid conveyance, even though he has made 
his final settlement; 60 and it has been considered 
that, if this is necessary to protect the rights of the 
purchaser, the representative may, after the termi¬ 
nation of his office, execute a conveyance for land 
sold, and the purchase money of which was paid, 
during his administration, 61 although there is also 
authority for the view that after his resignation, 
removal, or discharge, his authority ceases and he 
cannot execute a valid conveyance, even though the 
land wa^ sold before he ceased to act as personal 
representative. 62 If, before the expiration of his 
office, he executes an imperfect deed, he may make 
the proper corrections in it at any time. 63 

Extent of authority. Unless it is otherwise pro¬ 
vided in the order of sale, the representative is au¬ 
thorized to convey only an estate in fee. 64 Neces¬ 
sarily, however, only such title as decedent had can 
be conveyed, 65 and no title passes to land not de¬ 
scribed in the order of sale. 66 

§ 650. To Whom Conveyance Made 

While it has been held that the conveyance should be 
made to the purchaser and to no other person, some au¬ 
thority perm its .the conveyance to be made to the pur¬ 
chaser's assignee or designee. 


49. Cal.—In re Beonis, 71 P. 171, 
13S Cal. 194. 

24 C.J. p 697 note 2. 

50. N.C.—Powell v. Norfolk-Caro- 
lina Timber Corporation, 138 S.E. 
161, 193 N.C. 794. 

24 C.J. p 698 note 3. 

When a sale is made by several 
personal representatives, all must 
join in the conveyance in order to 
pass title.—Greene v. Holt, 76 Mo. 
677—24 C.J. p 621 note 36, p 698 note 
3 [a]. 

51. Ala.—Hutton v. Williams, 35 
Ala. 503, 76 Am.D. 297. 

24 C.J. p 698 note 4. 

A deed of commissioners who are 
heirs conveys all their interest to 
the purchaser, although the court 
exceeded its jurisdiction in appoint- 

34 C.J.S.—40 


ing commissioners to sell.—Berger 
v. Arnold, Tex.Civ.App., 24 S.W. 527. 

52. Mo.—Greene v. Holt, 76 Mo. 677. 

53. Ala.—Snow v. Bray, 73 So. 542, 
198 Ala. 398. 

24 C.J. p 698 note 4 [a] (2). 

54. Ga.—Goodwynne v. Bellerby, 43 
S.E. 275, 116 Ga. 901—Oglesby v. 
Gilmore, 5 Ga. 56. 

24 C.J. p 69S note 5. 

55. Miss.—Davis v. Brandon, 2 
Miss. 154. 

56. Kan.—Gridley v. Phillips, 5 Kan. 
349. 

57. Ill.—Huls v. Buntin, 47 Ill. 396. 
24 C.J. p 698 note 8. 

58. Pa.—Robb v. Mann, 11 Pa. 300, 
51 Am.D. 551. 

24 C.J. p 698 note 9. 
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59. Mass.—Jewett v. Jewett, 10 
Gray 31. 

24 C.J. p 628 note 63 [b]. 

60. Mo.—Wilkerson v. Allen, 67 Mo. 
502. 

24 C.J. p 698 note 10. 

61. Tex.—Bartlett v. Cocke, 15 Tex. 
471. 

62. Ky.—Owens v. Cowan, 7 B.Mon. 
152. 

Ohio.—Elstner v. Fife, 32 Ohio St. 
358. 

63. Ill.—Schoolman v. Hofstadter, 
226 Ill.App. 417. 

Mo.—Rugle v. Webster, 55 M3. 2*6. 

64. S.C.—Iseman v. McMillan, IS S. 
E. 336, 36 S.C. 27. 

65. Tex.—Nesbitt v. Richards, 14 
Tex. 656. 

66. Mo.—-Greene, v. Holt 76 Mo. 677. 
| 24 C.J. p 698 note 16. . 
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The conveyance is generally made to the pur¬ 
chaser, and it has been held that, when the decree 
confirming the sale orders a conveyance to be made 
to the purchaser, it must be made to the person 
who really purchased the land at the sale and to 
him only; 67 but the more generally accepted view 
is that the conveyance may be made to the assignee 
of the purchaser, 68 or to such person as the pur¬ 
chaser may indicate. 69 An administrator may, un¬ 
der some circumstances, purchase property of the 
estate, see supra § 599, and in such case he is en¬ 
titled to have legal title vested in him personally; 70 
but, where the property of a decedent is reported as 
sold to one “as administrator,” a subsequent deed 
vesting him personally with the title is not in ac¬ 
cordance with the master's report of sale, and such 
purchaser will be held as trustee of the estate. 71 

§ 651. Form, Contents, and Execution 

a. In general 

b. Description of property 

c. Approval, acknowledgment, and re¬ 

cording 

a. In General 

The conveyance must be proper for the estate dis¬ 
posed of, and the instrument should show on its face the 
representative's authority to sell and convey and con¬ 
tain all other recitals required by statute; but mere in¬ 
formalities or technical defects will not ordinarily in¬ 
validate the deed, and there is a presumption In favor 
of its validity and correctness. 

The conveyance must be adapted to conveying the 


estate which is the subject matter of the sale made. 72 
Authority to sell and convey must appear on the 
face of the instrument, 73 but a formal recital is not 
necessary if the authority to sell and convey ap¬ 
pears from what is contained in the deed, 74 and it 
is not necessary to set out the order of sale at 
length 75 unless this is required by statute. 76 It is 
not necessary to recite the reasons on which the 
order of sale was based. 77 

The deed must contain all other recitals required 
by statute, 78 and should state the consideration of 
the sale; 79 but it is not necessary to state the 
amount of the nominal bid, where it was agreed 
between the purchaser and the administrator before 
the sale that the amount of any encumbrances on 
the land should be deducted from the amount which 
the purchaser should bid. 80 It has been held that 
the conveyance need not recite that the sale took 
place between the hours required by ’the statute^ 81 
that the sale was by auction, 82 that the grantee was 
the highest bidder, 83 or that the sale was con¬ 
firmed; 84 and even where the statute requires a re¬ 
cital of confirmation, the omission of such recital 
does not render the deed a nullity but merely de¬ 
prives it of its character as prima facie evidence of 
the regularity of the proceedings. 85 It is not es¬ 
sential that the deed be signed as executor, admin¬ 
istrator, or commissioner, provided the capacity in 
which the grantor conveys appears in any other part 
of the instrument. 86 

Mere informalities or technical defects will not 
ordinarily invalidate the deed. 87 Thus the convey-, 


67. N.J.—Larason v. Lambert, 13 N. 
J.Law 182. 

Pa.—Thompson v. Rogers, 67 Pa. 39. 

68. Ohio.—Ewing v. Higby, 7 Ohio 
198, 28 Am.D. 633. 

24 C.J. p 699 note 18. 

68. U.S.—McKee v. Simpson, C.C. 

Tex., 36 F. 248. 

24 C.J. p 699 note 19. 

70. Ala.—Laird v. Columbia Loan & 
Investment Co., 114 So. 208, 216 
Ala. 619. 

71- Tenn.—Taylor v. Walker, 1 
Heisk. 734. 

72. Tex.—Wood v. Mistretta, 49 S. 
W. 236, 60 S.W. 135, 20 Tex.Civ. 
App. 326. 

24 C.J. p 699 note 21. 

Possibility of reverter 
Where a conveyance is made sub¬ 
ject to a reversionary interest in the 
grantor, such possibility of reverter 
must run to the heirs from whom 
the title was appropriated.—City Nat. 
Bank v. City of Bridgeport^ 147 A 
181, 109 Conn. 529. 


73. Ga.—Sheffield v. First Nat. 
Bank, 121 S.E. 809, 157 Ga. 422. 

24 C.J. p 699 note 22. 

However, it has apparently been 
held that it is not necessary to the 
validity of the deed that the admin¬ 
istrator recite his power and author¬ 
ity to sell the land on the face of the 
deed, although it is the better prac¬ 
tice to do so.—Bartlett v. Bartlett, 
11 S.E. 732, 34 W.Va. 33. 

A supplemental order which does 
not affect the power to sell given by 
the original order, and does not re¬ 
late to the substance of the original 
order, but only modifies it as to the 
credit to be given, need not be re¬ 
ferred to in the administrator's deed. 
A reference to the original order is 
sufficient—Moffitt v. M.ffitt, 69 Ill. 
641—24 C.J. p 699 note 22 [d]. 

74. N.C.—Phillips v. Denton, 73 S. 
E. 1006, 158 N.C. 299. 

24 C.J. p 699 note 22 [cj. 

75. Vt.—Langdon v. Strong, 2 Vt 
234. 

24 C.J. p 699 note 23. 

76. Ill.—Doe v. Hileman, 2 Ill. 323. 
24 C.J. p 699 note 24. 
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77. Conn.—Watson v. Watson, 10 
Conn. 77. 

78. Mo.—Jackson v. Johnson, 154 S. 
W. 759, 248 Mo. 680. 

24 C.J. p 699 note 26. 

78. Mo.—Hughes v. McDivitt, 14 S. 
W. 660, 15 S.W. 756, 102 Mo. 77. 

80. Mich.—Stebbins v. Field, 5 N.W. 
394, 43 Mich. 333. 

81. Ga.—Copelan v. Kimbrough, 102 
S.E. 162, 149 Ga. 683. 

82. N.H.—Kingsbury v. Wild, 3 N. 
H. 30. 

83. N.H.—Kingsbury v. Wild, supra. 

84. Mo.—Thompson v. Pinnell, 141 
S.W. 605, 237 Mo. 545—Knowlton 
v. Smith, 36 Mo. 507, 88 Am.D. 152. 

85. Tex.—El Paso v. Ft Dearborn 
Nat Bank, 74 S.W. 21, 99 Tex. 496, 
reversing, Civ.App., 71 S.W. 799. 

86. N.C.—McLean v. Patterson, 84 
N.C. 427. 

24 C.J. p 700 note 33. 

87. Ga.—Copelan v. Kimbrough, 102 
S.E. 162, 149 Ga. 683. 

24 C.J. p 700 note 34. 
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ance is not invalidated by a mistake in the techni¬ 
cal designation of the grantor, as where an admin¬ 
istrator is described as executor 88 or an executor 
described as administrator, 89 because the grantor, 
who should sign as commissioner, signs as adminis¬ 
trator, 90 or because of the lack of a seal. 91 Neither 
is the validity of the deed affected by a mistake 
therein as to the date of the sale, 92 or a misrecital 
as to the purposes of the sale 93 or as to the date of 
the license to sell if it contains a recital of other 
facts which show that the sale was made under the 
true license. 94 

So, also, a deed may be valid, although it uses the 
words “probate judge” instead of ‘^probate court,” 95 
and an erroneous recital as to the time and place 
of the sale may be disregarded, where the law does 
not require those facts to be stated in the deed. 96 
Where the county in which the administration was 
pending was divided, and the court which ordered 
and confirmed the sale improperly transferred the 
proceeding to the new county, and the court of that 
county made the deed, it is nevertheless valid as 
against the heirs of decedent, although the court of 
the new county had no jurisdiction. 97 

Presumptions. There is a presumption in favor 
of the validity and correctness of the deed, especial¬ 
ly after the lapse of a considerable time. 98 Where 
an administrator petitioned for the sale of real es¬ 
tate to pay debts, and an order of sale was duly 


made, and a sale was regularly and formally had and 
reported to, and approved by, the court, and the 
administrator in the report of sale and in the final 
settlement acknowledged the receipt of the purchase 
price, the presumption will be indulged that the ad¬ 
ministrator performed his duty and made a deed 
and delivered it to the purchaser. 99 

b. Description of Property 

The property sold must be sufficiently described for 
ascertainment and identification, and the description 
should follow that which appears in the petition for sale 
and the order by which it is authorized or directed. 

The property sold must be so described that it may 
be certainly identified and its boundaries ascer¬ 
tained, 1 as otherwise the conveyance will be void 
for uncertainty. 2 The description of the property in 
the conveyance should follow that which appears in 
the petition by which a sale is asked and the order 
by which it is authorized or directed. 2 The deed 
may properly refer to other accessible documents or 
records for more specific description or identifica¬ 
tion. 4 

c. Approval, Acknowledgment, and Recording 

Where required by statute, the conveyance should be 
approved by the court, acknowledged, and recorded. 

Approval of the deed by the court is necessar\\ 
under some statutes so providing. 5 Approval in¬ 
dorsed on a deed executed pursuant to a special stat¬ 


es. Ky.—Mobberly v. Johnson, 78 
Ky. 273. 

89. Mass.—Copper v. Robinson, 2 
Cush. 184. 

90. N.C.—McLean v. Patterson, 84 
N.C. 427. 

91. Mo.—Snider v. Coleman, 72 Mo. 
568. 

24 C.J. p 700 note 38. 

92. Mo.—Garner v. Tucker, 61 Mo. 
■427. 

93. Ark.—Shell v. Young-, 85 S.W. 
798, 78 Ark. 479. 

24 C.J. p 700 note 40. 

94. Mass.—Thomas v. Le Baron, 8 
Mete. 355. 

95. Kan.—Brubaker v. Jones, 23 
Kan. 411. 

96. Mo.—Price v. Springfield Real- 
Estate Ass'n, 14 S.W. 57, 101 Mo. 
107, 20 Am.S.R. 595. 

97. Ky.—McNew v. Williams, 36 S. 
W. 687, 18 Ky.L. 364. 

98. N.C.—Cox v. Wright, 11 S.E.2d 
158, 218 N.C. 342. 

24 C.J. p 700 note 45. 

Regularity of prior proceedings 
Execution and approval of admin¬ 
istrator’s deed created presumption 
of regularity of all prior proceed¬ 
ings.—In re Jackson's Estate, 200 N. 
W. 310, 198 Iowa 680. 


99. Mo.—Pearson v. Murray, 130 S. 

W. 21, 230 Mo. 162. 

1. Ga.—Crider v. Woodward, 135 S. 

E. 95, 162 Ga. 743. 

24 C.J. p 700 note 46. 

Reference to proceeding 

Entire administration proceeding 
may be looked to, to identify realty 
intended to be conveyed.—House v. 
Humble Oil & Refining Co., Tex.Civ. 
App., 97 S.W.2d 314, error refused. 
Similarity to voluntary deed 

Any description that is sufficient in 
voluntary deed of individual is suf¬ 
ficient in deed of administrator and 
m orders relating thereto.—Hanks v. 
Hamman, Tex.Civ.App., 282 S.W. 935, 
reversed on other grounds, Com. 
App., 288 S.W. 143, set aside 289 S. 
W. 993. 

Right to raise objection 

A misdescription in the deed hy 
which an administrator sought to 
convey land pursuant to a proceed¬ 
ing to subject it to sale for the pur¬ 
pose of paying the debts cannot be 
taken advantage of by an heir of 
the deceased owner.—Cunningham v. 
Dougherty, 121 Ill.App. 395, affirmed 
77 N.E. 95, 220 I1L 45. 

Descriptions held sufficient 
(1) Generally. 

Ga—Crider v. Woodward, 135 S.E. 
95, 162 Ga 743. 
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Tex.—House v. Humble Oil & Re¬ 
fining Co., Civ.App., 97 S.W.2d 314, 
error refused. 

24 C.J. p 700 note 46 [I]. 

(2) A commissioner’s deed which 
conformed to orders in suit for set¬ 
tlement of intestate’s estate, and to 
descriptions and plats of land filed 
therein, passed legal title to land 
particularly described by metes and 
bounds, notwithstanding number of 
acres was by mistake stated to be 
less than acreage actually conveyed. 
—Metropolitan Life Ins. Co. v- Hos¬ 
kins, 117 S.W.2d 180, 273 Ky. 563. 
Construction, of descriptive clause 
Tex.—Pierce Estates v. Howard, Civ. 
App., 100 S.W.2d 749, error dis¬ 
missed. 

24 C.J. p 700 note 46 [d]. 

2. Ill.—Borders v. Hodges, 39 N.E. 

597, 154 Ill. 498. 

24 C.J. p 701 note 47. 

3- W.Va.—Chapman v. Branch, 78 S. 
E. 235, 72 W.Va. 54. 

24 C.J. p 701 note -48. 

4- Iowa.—Foster v. Bowman, 7 N. 
W. 513, 55 Iowa 237. 

24 C.J. p 701 note 49. 

5. Pa—Leshey v. Gardner, 3 Watts 
& S. 314, 38 Am.I>. 764. 

Tenn.—Morton v. Sloan, 11 Humphr. 
278. 
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ute is sufficient where it refers to the statute. 6 

Acknowledgment. The conveyance must be ac¬ 
knowledged in the manner prescribed by statute in 
order to pass a complete title, 7 but it has been held 
that a deed which is not properly acknowledged is 
sufficient to vest an equitable title in the grantee 
which will constitute a good defense to an action 
of ejectment by the heirs of decedent. 8 An ac¬ 
knowledgment may be valid notwithstanding a mis- 
recital therein, 9 and defective acknowledgments may 
be cured by statute. 10 

Recording. The conveyance should be record¬ 
ed; 11 but failure to record the deed does not affect 
the title as between the purchaser and the estate 12 
or the heirs of decedent, 13 nor does the failure of 
a purchaser at an administrator's sale to record his 
deed within twelve months from its date postpone 
his rights to those of a judgment creditor who ob¬ 
tains judgment before record. 14 

§ 652. Construction, Operation, and Effect 

A deed will be construed with regard to all of its lan¬ 
guage, and it will ordinarily be considered to convey 


34 C.J.S. 

ail of the deceased's interest in the land sold, but no 
title passes where the sale is illegal. The estate is not 
bound by any covenant in the deed, but authorities dif¬ 
fer as to whether such a covenant binds the decedent's 
representative personally. 

The sale of real property of a decedent's estate 
is ended by confirmation of the sale and delivery of 
the deed to the purchaser. 15 All the language of the 
deed is to be considered in construing its intent and 
effect. 16 While under order of court a conveyance 
may be validly made with retention of a reversion¬ 
ary interest, 17 the deed ordinarily conveys to the 
purchaser all interest which deceased had in the 
premises sold, discharged from liability for his 
debts, 18 and th§ estate and heirs are divested of 
all title and interest in the land conveyed. 19 An 
administrator’s deed of a certain number of acres in 
a survey in which the estate owns several tracts, 
embracing more, does not convey all the estate owns 
therein, because the administrator thought it owned 
no more than was sold. 20 

Where a sale is illegal, the representative's deed 
executed pursuant thereto is not sufficient to pass 
title ; 21 but an executor's deed to a life tenant, pur- 
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6. Mich.—King- v. Merritt, 34 N.W. 
689, 67 Mich. 194. 

7. Mo.—Campbell v. Laclede Gras 
Light Co., 84 Mo. 352. 

24 C.J. p 701 note 53. 

8- Mo.—Snider v. Coleman, 72 Mo. 
568. 

9. Mo.—Agan v. Shannon, 15 S.W. 
757, 103 Mo. 661. 

10- Ark.—Cupp v. Welch, 7 S.W. 
139, 50 Ark. 294. 

11. Vt.—Harrington v. Gage, 6 Vt. 
532. 

24 C.J. p 701 note 57. 

12- La.—Gaiennie v. Gaiennie, 24 
La.App. 79. 

13- Vt.—Harrington v. Gage, 6 Vt. 
532. 

14. Ga.—Davie v. McDaniel, 47 Ga. 
195. 

15- Idaho.—Kline v. Shoup, 226 P. 
729, 3$ Idaho 202. 

16- Tex.—Arrowood v. Blount, 'Civ. 
App., 294 S.W. 616, affirmed 41 S. 
W.2d 412, 121 Tex. 52. 

Particular deeds construed 

(1) Where an administrator's deed 
recited the authority given by the 
ordinary to sell the land covered by 
the deed, with the exception of the 
granite on such lot, but in the grant¬ 
ing clause failed to refer to the 
granite, it will be presumed that 
there was no intent to pass title to 
the granite.—Phillips v. Collinsville 
Granite Co., 51 S.E. 666, 123 Ga. 830. 

(2) Where an executor sells and 
conveys by deed timber on a tract of 
land, and the grantees cut the tim¬ 


ber, and thereafter the executor con¬ 
veys the same land to another per¬ 
son without reserving the timber, 
but reciting that the testator had 
sold the land in his lifetime by a 
verbal agreement to another person 
who had sold it to the grantee in the 
second deed, neither the omission to 
reserve the timber in the second deed 
nor the recital therein will give the 
second grantee title to the timber as 
against the first grantee of the ex¬ 
ecutor.—Olfsheskey v. Graham, 4 6 
Pa.Super. 523. 

(3) Administrator's deed, reciting 
offer to sell land subject to widow’s 
dower, witnessing sale with dower 
excepted, evidenced sale of reversion¬ 
ary estate.—Clarke v. Jenson, 145 S. 
E. 879, 167 Ga. 537. 

(4) Granting clause and recitals of 
administrator's deed - were held to 
show sale of land described therein 
and not mere quitclaim.—Arrowood 
v. Blount, Civ. App., 294 S.W. 616, 
affirmed 41 S.W.2d 412, 121 Tex. '52. 

(5) Purchaser of property from 
estate under deed containing clause 
that it was subject to mortgage not 
contained in notice or order of sale, 
was held not to have assumed mort¬ 
gage long barred by lapse of time.— 
Fontana Land Co. v. Laughlin, 250 
P. 669, 199 Cal. 625, 48 A.L.R. 1308. 

Acknowledgment of payment 

Purchaser of land from transferee 
of succession property was protect¬ 
ed by acknowledgment of adminis- 
-trator, in deed of sale, that price of 
adjudication had been • paid.—Wey- 

628 


dert v. Anderson, 102 So. 676, 157 
La. 577. 

17. Conn.—City Nat. Bank v. City 
of Bridgeport, 147 A. 181, 109 

Conn. 529. 

ia Kan.—Staker v. Gillen, 53 P.2d 
821, 143 Kan. 212. 

La.—Wisner v. City of New Orleans, 
126 So. 681, 169 La. 1127. 

Okl.—Hammert v. McKnight, 269 P. 

289, 132 Okl. 14, 68 A.L.R. 649. 
Tex.—Moore v. Wooten, Com.App., 
280 S.W. 742, reversing. Civ.App., 
265 S.W. 210, and rehearing denied, 
Com.App., 283 S.W. 153—House v. 
Humble Oil & Refining Co., Civ. 
App., 9 7 S.W.2d 314, error refused. 
£ease by alleged devisees 

Executor's deed to purchaser at 
probate sale was held to relate back 
to decedent’s death, cutting off any 
rights acquired by third persons un¬ 
der lease and ratification executed 
prior to executor’s deed by decedent's 
alleged devisees.—Hamilton v. E1-, 
vidge, 22 P.2d 239, 132 Cal.App. 21. 

19. Ga.—Lufburrow v. Newton, 129 
S.E. 439, 34 Ga.App. 325, transfer¬ 
red, see 127 S.E. 150, 159 Ga. 884. 

20. Tex.—Waterhouse v. Gallup, 
Civ.App., 178 S.W. 773. 

21. Ark.—Robertson v. Adams, 260 
S.W. 37, 163 Ark. 290. 

Ga.—Hawks v. Smith, 81 S.E. 200, 
141 Ga. 422. 

Tex.—Cline v. Niblo, Civ.App., 286 
S.W. 298, reversed on other 
grounds, Com.App., 292 S.W. 178, 
modified on other grounds 8 S.W. 
2d 633, 117 Tex. 474, 66 A.L.R. 916. 
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suant to an order of court which was void as to re¬ 
maindermen who were not parties to the decree of 
sale, conveyed, as to parties to the decree, legal ti¬ 
tle to the grantee during the lifetime of the life 
tenant. 22 A deed which includes both land in pos¬ 
session of the estate and land adversely held by an¬ 
other will be held valid in part and void in part 
where the respective properties and values are capa¬ 
ble of exact division and determination. 23 How¬ 
ever, a deed including land on which a dividing wall 
rested, not owned by decedent but in which he had 
an easement, may not be avoided pro tanto. 24 Un¬ 
der a statute so providing an instrument of convey¬ 
ance made after confirmation of the sale is not open 
to attack except for fraud. 25 

Ordinarily, a deed by a representative will be con¬ 
strued to be a conveyance in his representative ca¬ 
pacity; 26 but a conveyance made by an executor 
under order of court cannot be construed to be his 
act as executor, where on its face it appears as his 
individual conveyance. 27 

Effect of covenants. The estate is not bound by 
any covenant contained in such a conveyance, 28 
whether of warranty 29 or quiet enjoyment. 30 It has 
been considered that the executor or administrator 
will be held to respond personally to the full scope 
of such a covenant, although he describes himself 


as executor or administrator, 31 but there is also au¬ 
thority for the view that a covenant in the deed 
which refers to the representative capacity of the 
grantor is not binding on him personally. 32 

§ 653. - Conveyance as Evidence 

While a conveyance without authority is no evidence 
of title, and proper exercise of authority should be shown 
to establish such title, the recitals in the conveyance may 
constitute prima facie evidence of the performance of 
necessary acts, or under some statutes, of the transfer 
of valid title, although the conveyance is not evidence 
of decedent's ownership of the property conveyed. 

A personal representative’s conveyance of his de¬ 
cedent’s land made without authority is a nullity and 
no evidence of title in the grantee. 33 To support 
his title under a deed from the representative it is 
necessary for the grantee to show that the grantor 
had a valid power to sell and that such power was 
exercised in the manner required by law, 34 and, in 
the absence of statute, proof of authority other 
than a recital thereof in the conveyance is neces¬ 
sary. 35 A fortiori an administrator’s deed, not re¬ 
citing that there was any public sale, or that it was 
made in accordance with the order of the ordinary, 
should not be admitted in evidence as a muniment 
of title, without the aid of other evidence to show 
that the land was in fact sold at public sale. 36 


Administrator’s deea of homestead 

to bank to satisfy simple debt did 
not divest children of homestead 
rights where minor son had resided 
thereon.—Greene v. Cass County 
State Bank, Tex.Civ.App., 7 S.W.2d 
620. 

Voidable sale 

Deed of administrator, who sold 
property after filing of claim and 
placed purchasers in possession, was 
voidable and not void, and purchas¬ 
ers could enjoin claimant from tres¬ 
passing until decision of claim to 
land.—Luttgen v. Andrews, 163 S.E. 
892, 174 Ga. 778. 

22. Ill.—Leininger v. Reichle, 148 N. 
E. 384, 317 Ill. 625. 

23. Ga.—Edenfield v. Rountree, 126 
S.E. 731, 33 Ga.App. 444. 

24. Ga.—Youmans v. Edenfield, 137 
S.E. 288, 36 Ga.App. 529. 

.25. Wash.—Farley v. Davis, 116 P. 
2d 263. 

Validity not attacked 

Where administrator of one to 
whom land was conveyed as security 
by absolute deed undertook to sell 
the land, the grantor, by bidding off 
the property after being told that 
the entire purchase price would be 
•charged against her share, as heir of 
the grantee, was not estopped from 
suing to have the deed declared a 
security deed and to have an account¬ 


ing, this not involving any attack on 
the validity of the administrator’s 
deed.—Paulk v. Dorminey, 115 S.E. 
488, 154 Ga. 785. 

26. Conn.—-City Nat. Bank v. City 
of Bridgeport, 147 A. 181, 109 Conn. 
529. 

27. Mo.—Armor v. Frey, 161 S.W. 
829, 253 Mo. 447. 

28. Iowa.—Hale v. Marquette, 28 N. 
W. 647, 69 Iowa 376. 

24 C.J. p 702 note 67. 

29. Tex.—Dallas County v. Club 
Land & Cattle Co., 66 S.W. 294, 95 
Tex. 200, modifying 64 S.W. 872, 
26 Tex.Civ.App. 449. 

24 C.J. p 702 note 68. 

No warranty as against estate see 
supra § 642. 

30. N.C.—Osborne v. McMillan, 50 
N.C. 109. 

Wis.—Mabie v. Matteson, 17 Wis. 1. 

31. Mass.—Sumner v. Williams, 8 
Mass. 162, 5 Am.D, 83. 

24 C.J. p 702 note 70. 

Personal liability of representative 
on warranty generally see supra 
§ 642. 

32. Fa.—Shontz v. Brown, 27 Fa. 
123. 

24 C.J. p 702 note 71. 

33. Ark.—Dawson v. Parham, 1 S. 
W. 72, 47 Ark. 215. 

Ga.—Porter v. La Grange Banking 
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& Trust Co., 1 S.E.2d 441, 187 Ga. 
528. 

34. Ga.—Mize v. Harber, 8 S.E. 2d 
1, 189 Ga. 737—Sanders v. Wha¬ 
ley, 131 S.E. 176, 161 Ga. 401. 

Tex.—Jobe v. Osborne, 97 S.W. 2d 
939, 12S Tex. 509, reversing. Civ. 
App., 68 S.W.2d 375. 

24 C.J. p 702 note 73. 

Manner of proof 

An executor's or administrator's 
deed is’ proved by producing the deed 
and orders authorizing and confirm¬ 
ing it, and, if the opposing party de¬ 
sires to attack such order because 
of defects in them, he must produce 
proof of such defects.—Caddell v. 
Lufkin Land & Lumber Co., Tex.Civ. 
App., 234 S.W. 138, affirmed. Com. 
App., 255 S.W. 397. 

Land in another county 

Administrator's deed to land sold 
in one county under order of ordi¬ 
nary of another county, where ad¬ 
ministration was pending, granting 
general leave to sell land, was ad¬ 
missible.—Tucker v. Wimpey, 116 S. 
E. 315, 155 Ga. 118. 

35. Ga.—Porter v. La Grange Bank¬ 
ing & Trust Co., 1 S.B.2d 441, 187 
Ga. 528. 

24 C.J. p 702 note 74. 

36L Ga.—Sapp v. Cline, 62 S.E. 529, 
131 Ga. 433. * 
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Due authority having, however, been shown, the 
recitals in the conveyance of the acts required by 
law to be done in making the sale will be considered 
as prima facie evidence of their having been done 
as therein recited. 37 Under some statutes recitals in 
such a conveyance are themselves evidence of the 
facts recited, 38 and constitute prima facie evidence 
of title. 39 An administrators deed, however, is 
only presumptive evidence of the regularity of the 
proceedings prior to the sale. 40 

As appears in Evidence § 643, it is sometimes 
made necessary, in order that an administrator's 
deed be admissible as a muniment of title, that it 
should be accompanied by the order of sale, but the 
deed, accompanied by the order, is admissible as a 


muniment of title without production of the letters 
of administration. A deed of conveyance executed 
by commissioners under an order of the orphans' 
court to the purchaser at their sale is admissible as 
evidence of the conveyance. 41 A conveyance by 
a representative who sold under order of court is 
not evidence of decedent's ownership of the prop¬ 
erty conveyed. 42 

§ 654. Mortgage 

The specific rules governing the power to mort¬ 
gage, the procedure to obtain authorization there¬ 
for, the terms of mortgage, and the rights and lia¬ 
bilities of the parties thereunder are discussed su¬ 
pra § 298. 


G. DISPOSITION OF PROCEEDS 


§ 655. In General 

Funds resulting from the sale of decedent's property 
are to be distributed by the court to the persons entitled 
thereto as creditors, in the order of their priority, or as 
legatees or distributees. 

Funds resulting from the sale of decedent's prop¬ 


erty are under control of the court, 43 subject to dis¬ 
position in accordance with the terms of statutes 
which sometimes provide therefor, 44 and, as a gen¬ 
eral rule, distribution must be made to the persons 
entitled to the proceeds as creditors of the estate 
or as legatees or distributees. 45 Where land is not 


37. Kan.—Staker v. Gillen, 53 P.2d 
821, 143 Kan. 212. 

24 C.J. p 702 note 75. 

38. N.C.—Pinnell v. Burroughs, 90 
S.E. 218, 172 N.C. 182. 

24 C.J. p 702 note 77. 

Advertisement of sale 

A recital in a deed dated Decem¬ 
ber 3, that leave to sell was grant¬ 
ed in November, is notice that there 
was not the required forty days* ad¬ 
vertisement of the sale.—Groover v. 
King, 46 Ga. 101. 

39. Ark.—Honor v. Jarrett, 137 S. 
W. 820, 99 Ark. 154. 

40. Wis.—Chase v. Ross, 36 Wis. 
267. 

41. Ala.—Doe v. Riley, 28 Ala. 164, 
65 Am.D. 334. 

24 C.J. p 702 note 82. 

42. Ga,—Davis v. Bulloch, 130 S.E. 
526, 161 Ga. 217. 

Tex.—McBride v. Loomis, Com.App., 
212 S.W. 480, reversing, Civ.App., 
170 S.W. 825. 

43. Pa.—In re Schwartz* Estate, 10 
A.2d 386, 337 Pa. 143. 

S.G.—Foster v. Pruitt, 167 S.E. 410, 
168 S.C. 262. 

Sale of realty under testamentary 
authority see supra § 291. 

Sale of personalty under testamen¬ 
tary authority or common-law 
power see supra § 317. 

Jurisdiction 

Under Code Civ.Proc. § 2706* the 
surrogate's court in proceedings to 
sell real estate for the payment of 
debts has Jurisdiction to try and de¬ 
termine all claims, demands, or 


charges relative to the proceeds of 
such sale.—In re Sullard, 186 N.Y.S. 
251, 114 Misc. 288. 

Amendment of decree 

It has been held that, where an ac¬ 
count and adjudication show that 
an award based thereon is to be paid 
out of the proceeds of sale of real 
estate sold for the payment of debts, 
the decree of the court may, fifteen 
years thereafter, be amended to show 
that fact, and a surety on the bond 
of the administrator has no standing 
to complain of such amendment.— 
Dalton’s Estate, 33 Pa.Super. 210— 
24 C.J. p 615 note 47. 

Motion in writing 

Probate court being court of rec¬ 
ord, it would not have been error for 
probate judge to require that mo¬ 
tion to have proceeds of sale of de¬ 
cedent’s realty used to pay debts 
not included in schedule before court 
should be in writing.—Truesdale v. 
Bellinger, 172 S.E. 784, 172 S.C. 80. 

44. N.C.—Linker v. Linker, 196 S.E. 
329, 213 N.C. 351. 

S.C.—Purdy v. Strother, 192 S.E. 159, 
184 S.C. 210. 

24 C.J. p 704 note 5. 

Construction of statutes 

Statute respecting application of 
proceeds of sale of land to pay de¬ 
cedent’s debts, and statute respecting 
order of paying debts, must be con¬ 
strued together.—Nolan v. Kroll, 174 
N.E. 750, 37 Ohio App. 350. 

45. Ky.—Bullock v. Bullock, 84 S. 
W. 738, 27 Ky.L. 161. 
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Mich.—In re Thompson's Estate, 217 

N.W. 889, 241 Mich. 583. 

Pa.—In re Shue's Estate, 52 York 

Leg.Rec. 190. 

S.C.—Truesdale v. Bellinger, 172 S. 

E. 784, 172 S.C. 80. 

What law governs 

(1) The law of the situs of testa¬ 
tor's realty merely regulates its sale, 
and has nothing to do with distribu¬ 
tion of proceeds thereof among leg¬ 
atees and creditors, but distribution 
is regulated by law of the testator's 
domicile.—Philadelphia Home for In¬ 
curables v. Philadelphia Saving Fund 
Soc., 19 A.2d 349, 129 N.J.Eq. 243, 
affirming 8 A.2d 193, 126 N.J.Eq. 104. 

(2) On the other hand, it has been 
held that, when land of estate is sold 
in another state, and surplus is re¬ 
mitted to administrator within state, 
land is liable to claims of domiciliary 
creditors, and balance will be dis¬ 
tributed according to law of state 
where land was located.—Wolfe v. 
Lewisburg Trust & Safe Deposit Co., 
158 A 567, 305 Pa. 583, 81 A.L.R. 660. 
Homestead 

(1) Right of homestead attaches 
to proceeds of sale of land; failure 
of heirs to object to sale of home¬ 
stead to pay funeral and administra¬ 
tion expenses did not waive their 
rights to balance of proceeds.—In re 
Izedorio's Estate, 280 P. 171, 100 Cal. 
App. 469. 

(2) Widower and minor children 
were held not entitled to present 
value of homestead out of proceeds 
of sale, but only to have that amount 
regarded as funds in which their in- 
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sold for the payment of debts but for some other 
purpose, the proceeds thereof are not assets for 
the payment of debts, 46 without an order making 
them applicable for that purpose. 47 The proceeds 
of a contract for the sale of real estate entered in¬ 
to by deceased are personal property distributable 
as such on conveyance of title by the administrator 
to the person entitled thereto. 48 

The proceeds of land sold for the payment of 
debts of a decedent are assets for that purpose and 
are as a general rule to be applied in the same man¬ 
ner as the proceeds of personalty ; 49 but an admin¬ 
istrator cannot apply the proceeds of a sale of his 
intestate's property in payment of his own debts. 50 
The debts should be paid in the order of their pri¬ 
ority, 51 and the administrator can only pay out the 
proceeds ratably among all the creditors, and if he 
pays one creditor more than his share, such creditor 
holds the excess in trust for other creditors. 52 An 
order of sale of realty is not without jurisdiction 
because the proceeds were used to pay a mortgage 
debt on the property, which had not been probated, 
where there were other debts which had been duly 


probated. 53 

If there are no debts or expenses which may be 
charged against the proceeds of sale of land, the 
person entitled to the realty is entitled to the pro¬ 
ceeds as against the administrator. 54 So, where 
land is sold to pay a fraudulent claim, the proceeds 
belong to the heirs. 55 It is proper to use the pro¬ 
ceeds of sale for the purpose of satisfying a wid¬ 
ow's allowance even though the property was not 
ordered sold for such purpose. 56 

Payment of administration costs and other charg¬ 
es. The expenses of administration may, according 
to some authorities, be paid out of the proceeds of 
realty sold for the payment of debts; 57 but there 
is also authority for the contrary view, 58 and, where 
property is sold which represents the widow's in¬ 
terest in the estate, the expenses of administration 
are ordinarily not chargeable on the proceeds. 59 
The costs of judgment on a debt due by decedent 
may be paid out of such proceeds. 60 

A statute providing that taxes shall constitute a 
lien on property does not make it the probate 


terests were of present value for un¬ 
expired period of minority as to 
minor children and for life of widow¬ 
er as to him.—Lemay v. Lemay, 149 
A. 864, 84 3ST.H. 299. 

Interest which the fund earns, 
after confirmation of sale and before 
actual distribution, should be dis¬ 
tributed to those entitled to the 
principal fund, in such proportion as 
each is entitled to the principal.— 
Rowe's Estate, 11 Kulp 32, affirmed 
22 Pa.Super. 597. 

43-rant or of security deed 

Where administrator of one to 
whom land is conveyed as security 
by absolute deed, while holding legal 
title, sells the land under order of 
the court of ordinary, the estate is 
liable to account to the grantor for 
balance of the proceeds after dis¬ 
charging indebtedness.—Paulk v. 
Dorminey, 115 S.E. 488, 154 Ga. 785. 

46. Conn.—State v. U. S. Fidelity 
& Guaranty Co., 135 A. 44, 105 
Conn. 230. 

24 C.J. p 704 note 2. 

47. Miss.—Johnston v. Union Bank, 
37 Miss. 526. 

24 C.J. p 704 note 3. 

Where sale of real estate has "been 
legally had, court may order repre¬ 
sentatives to use it for all purposes 
of administration and to pay debts 
of decedent before distributing it to 
those entitled to take by inheritance. 
—In re Lockwood's Estate, 276 N.Y.S. 
768, 154 Misc. 233. 

48. Conn.—Bowne v. Ide, 147 A. 4, 
109 Conn. 307, 66 A.L.R. 1036. 

49. N.C.—Linker v. Linker, 196 S.E. 


329, 213 N.C. 351—First Nat. Bank 
v. Mitchell, 131 S.E. 656, 191 N.C. 
190. 

24 C.J. p 703 note 89. 

50. Ind.—Chandler v. Schoonover, 14 
Ind. 324. 

Attachment 

Order requiring attorney of ex¬ 
ecutrix to pay proceeds of sale of 
realty into court was held proper, 
notwithstanding attachment against 
executrix personally.—In re Troy’s 
Estate, 268 P. 426, 92 Cal.App. 352. 

51. N.C.—First Nat. Bank v. Mit¬ 
chell, 131 S.E. 656, 191 N.C. 190. 

Ohio—Nolan v. Kroll, 174 N.E. 750, 
37 Ohio App. 350. 

24 C.J. p 703 note 91. 

Classification and priorities of debts 
see supra §§ 458-461. 

52. Tenn.—Ewing v. Maury, 3 Lea 
381. 

53. Ark.—Long v. Hoffman, 148 S. 
W. 245, 103 Ark. 574. 

54. Mich.—In re Thompson’s Estate, 
217 N.W. SS9, 241 Mich. 583. 

Disposition of surplus remaining aft¬ 
er payment of debts see infra § 
658. 

I.ack of jurisdiction 

Where surrogate directed sale of 
realty to pay debts, although he had 
no jurisdiction to do so, as person¬ 
alty was sufficient for that purpose, 
administrator held proceeds of sale 
as agent of heirs.—In re Perkins’ Es¬ 
tate, 204 N.Y.S. 667, 122 Misc. 593. 

55. Ill.—Whitlock v. McClusky, 91 
Ill. 582. 


56. Mass.—Burns v. Hovey, 136 N. 
E. 246, 242 Mass. 363. 

24 C.J. p 704 note 95. 

57. La.—Succession of Sussman, 122 

So. 62, 168 La. 349. 

24 C.J. p 704 note 97. 

Costs and expenses of sale see in¬ 
fra § 657. 

In BCissonri, under statute provid¬ 
ing for sale of real estate to pay 
debts of intestate, as it appeared 
prior to amendment of 1939 chang¬ 
ing the rule, the proceeds derived 
from such sale of real estate were 
not subject to be diverted to the pay¬ 
ment of the ordinary costs and ex¬ 
penses of administration; but this 
did not preclude payment of expens¬ 
es in connection with the sale.—In 
re Claus' Estate, App., 147 S.W.2d 
199. 

58. Ohio.—Sherman v. Millard, 27 
Ohio Cir.Ct. 175. 

24 C.J. p 704 note 98. 

Contribution by lienholder 

Where a number of similar sales 
of property had been made and pro¬ 
ceeds paid to lienholders without re¬ 
quiring any contribution from lien¬ 
holders to costs of administration, 
it would be inequitable to compel 
holder of a vendor's lien against de¬ 
cedent's realty to share costs of ad¬ 
ministration.—Brooks v. San Antonio 
Joint Stock Land Bank, Tex.Civ.App., 
154 S.W.2d 952, error refused. 

59. Iowa.—In re Jones' Guardian¬ 
ship, 251 N.W. 651, 217 Iowa 288. 

60. N.C.—Long v. Oxford, 13 S.E. 
112, 108 N.C. 280. 
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judge’s duty to pay such taxes out of the proceeds 
of sale of realty. 61 

Surplus on foreclosure . Where real estate of a 
decedent was sold under a judgment of foreclosure 
more than three years after grant of letters to his 
executrix, the property was not liable for the pay¬ 
ment of decedent’s debts, under a statute providing 
for the sale of realty to pay debts within three 
years, and the surplus money could be distributed in 
the usual manner without being paid into the sur¬ 
rogate’s court. 62 

§ 656. Satisfaction of Mortgages and Other 
Liens 

Such liens as are divested by the sale are to be first 
satisfied out of the proceeds, in the order of their priority, 
but a creditor may lose his right of priority if he waives 
such right or loses his lien. 

Where mortgages or other liens are divested by 
the sale, the proceeds of such sale should be first 
applied to the satisfaction of such liens in the or¬ 
der of their priority and the residue to the payment 
of the other debts of decedent in due course of ad¬ 
ministration, 63 but an administrator who satisfies a 
mortgage debt on the land out of the proceeds of a 
sale thereof had under order of court, without tak¬ 
ing an assignment of the mortgage as a condition 


to payment thereof, is not entitled to credit for such 
payment. 64 A lien creditor may lose his right of 
priority to the proceeds by action constituting a 
waiver of his right,* 65 and a judgment creditor who 
lost his lien when the land was sold cannot partic¬ 
ipate with other lienors in the distribution of the 
fund raised by the sale. 66 

Liens which are not divested by a sale are not 
to be satisfied out of the proceeds, 67 and so, where 
the administrator of a chattel mortgagor, under or¬ 
der of court, sold the interest of the mortgagor, the 
mortgagee was not entitled to maintain a bill pray¬ 
ing that the money be decreed to be held in trust 
for the payment of complainant’s debt, the purchas¬ 
er* if affected by notice, having taken the property 
subject to the rights of the mortgagee, and, even 
in case the property had been destroyed, the rem¬ 
edy being an action at law. 68 Where, pending ad¬ 
ministration, the administrator, by authority of the 
court, executed a mortgage and credited the estate 
with the amount thereof, and one tract was there¬ 
after sold to a third person, and the other set aside 
as a probate homestead for the minor children, and 
the mortgagee demanded the payment of a certain 
portion of the mortgage debt before releasing the 
tract sold, which sum the administrator paid, he was 
held to be entitled to a credit for such payment, al¬ 
though it was a greater sum than such tract was 


61. S.C.—Truesdale v. Bellinger, 
172 S.E. 784, 172 S.C. 80. 

62. N.Y.—Reynolds v. Britton, 106 
N.Y.S. 937, 56 Misc. 67. 

63. N.H.—Phinney v. Cheshire Coun¬ 
ty Sav. Bank, 16 A.2d 363, 91 N. 
H. 184. 

Ohio.—Nolan v. Kroll, 174 N.E. 750, 
37 Ohio App. 350. 

Okl.—Dawkins v. People’s Bank & 
Trust Co., 38 P.2d 1, 169 Okl. 541. 
Fa.—In re Mosely’s Estate, 39 Pa. 
Dist. & Co. 159. 

Tex.—Kerens Nat. Bank v. Stockton, 
40 S.W.2d 7, 120 Tex. 546, 77 A.L. 
R. 362, reversing. Civ.App., 281 S. 
W. 580—Brooks v. San Antonio 
Joint Stock Land Bank, Civ.App., 
154 S.W.2d 952, error refused. 

Sale of encumbered property gener¬ 
ally see supra § 548. 

Priority of lien as against costs and 
expenses of sale see infra § 657. 
TTzicanceled security deed 

Where administrator sold land 
with agreement of secured creditor 
after announcing that he was selling 
it free from liens* and that title was 
good, it was lawful for him to pay 
off secured loan from proceeds of 
sale before applying part thereof to 
year’s support of widow, even though 
at time of sale security deed was on 
record uncanceled and legal title 
was in grantee-—Baker v. Kimzey, 
128 S.E. 923, 34 Ga.App. 184. 


Taxes 

Creditor who paid taxes on dece¬ 
dent’s realty could be reimbursed by 
amount paid in by previous owner 
and from proceeds of sale of realty 
subject to its vendor’s lien.—Succes¬ 
sion of Sussman, 122 So. 62, 168 La. 
349. 

Attorney’s fees 

Refusal to allow attorney’s fee to 
mortgagee in proceeding to subject 
property to payment of debts of 
mortgagor’s estate was proper. 

Ill.—In re Rieken’s Estate, 241 Ill. 
App. 235—In re Ahlrich’s Estate, 
235 Ill.App. 63. 

La.—Succession of Erwin, App., 142 
So. 809. 

Allowing interest on first mortgage 

in administrator's proceedings for 
sale of real estate to pay debts was 
held erroneous.—In re Ahlrich’s Es¬ 
tate, 235 Ill.App. $3. 

Sale of part of land 

Where, in a foreclosure suit for 
the protection of a third person, a 
part of the land was ordered first 
sold, and thereafter the judgment 
debtor gave a mortgage for an un¬ 
secured indebtedness and the amount 
of the judgment, which the mort¬ 
gagee. paid, taking 4 transfer there¬ 
of, and after the debtor’s death the 
mortgagee had the property sold by 
the administrator for more than the 
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amount of the judgment, it was held 
that equity would apply the proceeds 
in the manner decreed in the foreclo¬ 
sure, and hence the part of the land 
to be sold last was free from any 
lien.—Cole v. Lewis, Tex. Civ. App., 
159 S.W. 180. 

64. Ala.—Denman v. Payne, 44 So. 
635, 152 Ala. 342. 

65. La.—Succession of Jessen v. 
Calcasieu Building & Loan Ass’u, 
133 So. 365, 172 La. 67—Succes¬ 
sion of Sussman, 122 So. 62, 168 
La. 349. 

Permitting sale 

Creditor having vendor’s lien on 
decedent's realty, joining executor in 
application to sell realty, or passive¬ 
ly permitting such sale to proceed, 
waived statutory priority over other 
liens; accordingly, such creditor was 
not relieved from contributing to ad¬ 
ministration costs, and was not ab¬ 
solved from payment of taxes due at 
sale.—Succession of Sussman, supra. 

66 . N.Y.—Douglass v. Chisholm, 255 
N.Y.S. 15, 142 Misc. 869, affirmed 
257 N.Y.S. 1030, 236 App.Div. 668 , 
affirmed 185 N.E, 769, 261 N.Y. 632. 

67. Tex.—Baten v. Mercer, Civ.App., 
149 S.W.2d 198. 

24 C.J. p 705‘ note 9. 

68 . Ala.—Dothan Nat. Bank v. Craw- 
, ford, 50 So. 936, 164 Ala. 310. 
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liable for in proportion to its value. 69 

§ 657. Payment of Costs and Expenses of 
Sale 

Costs and expenses of a sale of decedent’s realty are 
generally to be first paid out of the proceeds of the sale. 

The costs and expenses of a sale of the realty of 
a decedent are generally to be paid out of the pro¬ 
ceeds of the sale 70 before any other charge or debt 
of any kind whatever is paid. 71 

§ 658. Disposition of Surplus 

The surplus proceeds of a sale of realty for the pay- 

69. Cal.—In re Shively, 78 P. 869, 

145 Cal. 400. 

24 C.J. p 705 note 12. 

70. Conn.—State v. U. S. Fidelity & 

Guaranty Co., 135 A. 44, 47, 105 
Conn. 230, citing Corpus Juris. 

La—Succession of Sussman, 122 So. 

62, 168 La. 349. 

Mo.—In re Claus’ Estate, App., 147 
S.W.2d 199, 203, quoting Corpus 

Juris. 

24 C.J. p 705 note 14. 

Compensation of representative 
A percentage on the proceeds of 
sale may be allowed to the person¬ 
al representative as compensation 
for his services as to the sale.— 

In re Claus’ Estate, Mo.App., 147 S. 

W.2d 199—24 C.J. p 705 note 14 [a]. 

Broker’s commissions for selling 
may be paid where the employment 
of a broker was reasonably neces¬ 
sary. 

Conn.—State v. U. S. Fidelity & Guar¬ 
anty Co., 135 A. 44, 105 Conn. 230. 

Tex.—Jarvis v. Drew, Civ.App., 215 
S.W. 970. 

Auctioneer’s fees for selling may 
be paid.—Klimper v. Klimper, 12 
Ohio App. 332—24 C.J. p 705 note 14 j 
[c]. 

Counsel fees 

Cl) Attorney's fees for services in 
connection with the sale are charge¬ 
able against proceeds.—Klimper v. 

Klimper, 12 Ohio App. 332. 

( 2 ) It has been held, however, that 
the fees of an attorney for an ad¬ 
ministrator for conducting legal pro¬ 
ceedings with reference to the peti¬ 
tion for the sale of real estate to 
pay debts cannot be charged to the 
estate as part of the costs of such 
proceedings, but can be charged and 
allowed only as part of the genersfl 
costs of the administration.’—Shear¬ 
man v. Cooper, 128 N.E. 559, 294 Ill. 

314. 

Costs and disbursements of trial 
of suit to compel the sale of realty 
to pay legacies, and of devisee’s ap¬ 
peal from the judgment, will be al¬ 
lowed plaintiffs, to be paid only out 
of the proceeds of the sale.—Clayton 


ment of debts are distributed as real estate to the heirs, 
or to the devisees if the land was specifically devised, but 
the proceeds are considered money as respects procedure 
to recover the surplus from the representative. A debt 
due the estate from an heir may be retained out of his 
distributive share, and a lien against the heir's share 
may be admitted as a valid charge against his interest 
in the proceeds. 

Where a sale of realty for the payment of debts 
results in a surplus over the amount required for 
this purpose, such surplus proceeds are distributed 
as real estate, 72 and the persons beneficially entitled 
to the personal estate have no rights therein. 73 
Such proceeds are subject to the widow’s dower 
right, 74 but the surplus cannot be applied to the 

Mo.—In re Glaus* Estate, App., 147 
S.W. 2d 199. 

N.C.—Linker v. Linker, 196 S.E. 329, 
213 N.C. 351. 

Pa.—Wolfe v. Lewisburg Trust & 
Safe Deposit Co., 158 A. 567, 305 
Pa. 583, 81 A.L.R. 660—Hay v. 

Meyers, 173 A. 775, 114 Pa.Super. 
269—In re Halin's Estate, 17 Pa. 
Dist. & Co. 619. 

24 C.J. p 706 note 16. 

Surplus proceeds of sale to satisfy 
lien 

Ind.—Brown v. Nunn, 133 N.E. 14, 
79 Ind.App. 71. 

24 C.J. p 706 note 16 [a]. 
Apportionment 

Surplus proceeds should be appor¬ 
tioned between life tenants and re¬ 
mainderman in accordance with their 
commuted interests, where they are 
parties to the proceeding and agree 
to such distribution.—Bell v. Bell, 
152 S.W.2d 263, 287 Ky. 7. 

Lien of infant heirs 

Where land in which infants are 
interested is sold to pay debts of 
the ancestor, a lien is retained by 
law on the land for the infant’s share, 
for the excess above the intestate 
debts until a bond is executed on be¬ 
half of the infants.—Oldham v. Mc- 
Elroy, 121 S.W. 414, 134 Ky. 454— 
Foley v. Graham, 110 S.W. 838, 33 
Ky.L. 627. 

Determination of interest 

In proceedings by administrators 
for sale of property in which sur¬ 
plus was claimed by devisee’s trus¬ 
tee in bankruptcy, and also by his 
widow and children, their interests, 
after verdict in their favor, being no 
longer identical, should be deter¬ 
mined in adverse proceeding.—Irvin 
v. Harris, 127 S.E. 529, 189 N.C. 465. 

73. Ohio.—Griswold v. Frink, 22 
Ohio St. 79. 

24 C.J. p 706 note 17. 

74. Md.—Dent v. Maddox, 4 Md. 522. 
Ohio.—Ralston Steel Car Co. v. Ral¬ 
ston, 147 N.E. 513, 112 Ohio St. 
306, 39 A.L.R. 334. 

Pa.—Hay v. Meyers, 173 A. 775, 114 
Fa.Super. 269.' * 


v. Kingston, 195 N.Y.S. 909, 202 App. 
Div. 165, reversing 189 N.Y.S. 245, 
115 Misc. 631. 

Unnecessary or unconnected expens¬ 
es not allowed out of proceeds 
Pa.—In re Halin’s Estate, 17 Pa.Dist. 

& Co. 619. 

24 C.J. p 705 note 14 [g]. 

71. Ill.—Wilson v. Sand, 278 Ill.App. 
403. 

24 C.J. p 706 note 15. 

Priority over liens 

(1) Costs and expenses of sale have 
priority over mortgage claim on land 
so sold, when proceedings to sell are 
in good faith and mortgagee joins 
in the proceeding and the property is 
purchased by one other than the 
mortgagee.—Klimper v. Klimper, 12 
Ohio App. 332. 

(2) Even where the lienholder be¬ 
comes the purchaser for an amount 
less than his lien, and he pays no 
cash but has the amount due him 
applied on his bid, he must pay a j 
sum sufficient to cover all costs of 
the sale which are normally paya¬ 
ble from the proceeds of the sale.— 
Becker v. Espenshade, 8 Pa.Dist. 525. 

(3) The rule just stated has been 
adopted in Ohio by statutory amend¬ 
ment which has been adjudicated to 
be valid.—Flory v. Cripps, 9 N.E.2d 
500, 132 Ohio St. 487, affirming 9 
N.E.2d 925, 55 Ohio App. 510—Bruin 
v. Leveling 9 N.E.2d 895, 55 Ohio 
App. 339. 

(4) It was formerly held in Ohio 
that costs and expenses of sale could 
not be paid prior to mortgage where 
the property was bought in by the 
mortgagee.—Watson v. Watson, 156 
N.E. 241, 24 Ohio App. 45—Fulton 
v. Griffith, 29 Ohio N.P..N.S., 435. 

(5) In a number of other jurisdic¬ 
tions, it has been held that counsel 
fees are not entitled to priority over 
a valid mortgage lien covering the 
premises sold. 

Ill,—Wilson v. Sand, 278 Ill.App. 403. 
Ky.—Day v. Davis, 47 S.W. 769, 20 
Ky.L. 869. 

72. Cal.—In re Izedorio’s Estate, 280 
P. 171, 100 Cal.App. 469. 
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payment of a judgment against the personal rep¬ 
resentative in favor of the widow for an unpaid 
balance of her year’s allowance. 75 A devisee or 
legatee to whom property has been specifically willed 
is entitled to the surplus proceeds of its sale 76 as 
against the testator’s heirs at law. 77 

A debt due the estate from the heir may be re¬ 
tained out of his distributive share of the surplus 
proceeds of real estate sold to pay debts; 78 but no 
such right of retention exists as against judgment 
creditors of the heir who claim a lien on the heir’s 
distributive share of the proceeds of the sale. 79 

Payment of lien against portion of heir. If, at 
the time of the sale, there are liens by mortgage, 
judgment, or decree, against the portions of any 
of the heirs, it is equitable that on a claim filed 
such liens should be admitted as a valid charge 
against the shares of the heirs in the surplus. 80 

Procedure to recover surplus from representative. 
While money acquired by the personal representa¬ 
tive from the sale of lands* lor the payment of 
debts, and remaining in his hands for distribution 
after paying the debts, will be treated as having 
the qualities of land for certain purposes of admin¬ 
istration and succession, for all other purposes it is 
only money in the hands of the administrator, and 
any process or procedure to get it out of his hands 
must necessarily be that which is adapted to the 
recovery of money as money. 81 

Land fraudulently conveyed by decedent. If an 


administrator sells land by license of court to pay 
debts of his intestate, after recovering it from one 
to whom the intestate conveyed it in fraud of his 
creditors but for a valuable consideration, a sur¬ 
plus of the proceeds, remaining after paying the 
debts, belongs to the fraudulent grantee as against 
the heirs of the intestate. 82 

Where decedent had a life estate in the land, with 
remainder to another, subject to payment of the 
life tenant’s debts and funeral expenses, the sur¬ 
plus proceeds of sale belong to the remainderman. 83 

§ 659. By Whom Proceeds Received and Dis¬ 
tributed 

The practice varies whether the proceeds of a sale 
shall be received by the personal representative or paid 
into court, but distribution is usually made by the court 
or under its order. 

It is held, sometimes under statute that the pro¬ 
ceeds of a sale shall be received by the personal 
representative and applied like other assets, 84 but 
other statutes provide that the proceeds shall be paid 
into court. 85 Ordinarily, the purchaser may not 
himself apply the purchase price to the payment of 
decedent’s debts and set off an alleged excess of 
payment against a note owed by him to the es¬ 
tate; 86 but, where a trustee appointed to sell real 
estate on a creditor’s bill for a settlement of the 
estate died after the sale and before the purchase 
money had been paid, it was held that it was prop¬ 
er to direct the purchaser to pay the purchase mon- 


Prior to administration expenses 
Widow’s claim for dower must be 
paid out of proceeds prior to pay¬ 
ment of costs and expenses of admin¬ 
istration.—Brown v. Nunn, 133 N.E. 
14, 79 Ind.App. 71. 

MTot charge on estate 
Where sale of decedent's real es¬ 
tate for debts produces more than 
debts, law does not require one third 
of balance to remain as charge on 
estate for widow, since charge aris¬ 
es only by special order or contract; 
but such amount should be paid to 
the widow out of the surplus pro¬ 
ceeds of sale.—Hay v. Meyers, 173 A. 
775, 114 Pa.Super. 269. 

75. N.C.—Denton v. Tyson, 24 S.E. 
116, 118 N.C. 542. 

76. Tex.—Freeman v. Banks, Civ. 

• App., 91 S.W.2d 1078, error re¬ 
fused. 

Interest of executory devisees fol¬ 
lowed residuum of proceeds with 
right to compel contribution or ex¬ 
oneration from the general estate 
or ratable contribution from other 
property specifically devised.—Cater 
v. Howard, €59 So. 830, 230 Ala. 133. 


77. Cal.—In re Frazer’s Estate, 110 
P.2d 702, 43 Cal.App.2d 324. 

78. Ind.—Barnett v. Thomas, 75 N. 
E. 868, 36 Ind.App. 441, 114 Am. 
S.R. 385. 

Okl.—In re Dayton’s Estate, 46 P.2d 
933, 173 Okl. 180. 

Retaining indebtedness due by lega¬ 
tee or distributee see supra § 494. 

79. N.C.—Linker v. Linker, 196 S.E. 
329, 213 N.C. 351. 

80. Mo.—State, to Use of Enyart, v. 
Doud, 269 S.W. 923, 924, 216 Mo. 
App. 480, citing Corpus Juris. 

N.C.—Linker v. Linker, 196 S.E. 329, 
213 N.C. 351. 

24 C.J. p 706 note 21. 

Fro rata distribution 

Proceeds must be distributed equal¬ 
ly in payment of all judgments 
against heir and cannot be applied 
solely to p'ayment of judgment which 
was first in time.—Linker v. Linker, 
supra. 

Loss of lieu 

Judgment creditors, agreeing to 
abandon or postpone applications for 
condemnation orders, lost lien on 
debtor’s share of decedent’s lands, as 
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against judgment creditor, not party 
to agreement.—McCoy v. Bevels, 292 
S.W. 459, 155 Tenn. 313. 

81. Ala.—Nelson v. Murfee, 69 Ala. 
598. 

82. Mass.—Allen v. Ashley School 
Fund, 102 Mass. 262. 

83. Mo.—Winnegar v. Coates, 105 S. 
W. 664, 126 Mo.App. 650. 

24 C.J. p 706 note 25. 

84. Pa.—Fichtner v. Fichtner, 99 Pa. 
Super. 584. 

24 C.J. p 707 note 26. 

Possession and control 
Evidence was held to show that 
testator’s widow took possession and 
control of property with administra¬ 
tor's consent, in proceeding involving 
right to proceeds as between widow’s 
administrator and testator’s admin¬ 
istrator.—In re Thompson’s Estate, 
217 N.W. 889, 241 Mich. 583. 

85. N.Y.—Matter of McGee, 73 N. 
Y.S. 64, 65 App.Div. 460. 

24 C.J. p 707 note 27. 

86. Pa.—Fichtner v. Fichtner, 99 Pa. 
Super. 584. 
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ey to the creditors entitled to it under the bill. 87 
Such proceeds are usually distributed by the court or 
under its order. 88 

§ 660. Duty of Purchaser as to Application 
of Proceeds 

The purchaser of decedent’s land sold under an order 
of court is ordinarily under no duty to see to the applica¬ 
tion of the proceeds. 

Where land of a decedent is sold under an order 
of court, the purchaser is ordinarily under no duty 


to see to the application of the proceeds, and his 
rights are not affected by a misapplication thereof. 89 
It has been held, however, that, where the judgment 
of sale provided that the interest of an infant should 
remain a lien on the land until he came of age or 
a guardian was appointed for him, a purchaser who 
paid the whole amount to a commissioner who dis¬ 
tributed it without fully providing for the infant’s 
share must respond to the infant for the amount due 
him. 90 


H. LIABILITY OP REPRESENTATIVE 


§661. In General 

An executor or administrator is liable In connection 
with the sale of decedent's property only for negligence 
or misconduct, and not for mere errors of judgment; but 
he may be responsible for a breach of duty resulting in 
loss to the estate even though the action taken by him 
was approved or authorized by the court. 

Any liability of an executor or administrator on 
account of sales made by him must arise either from 
receipt of the purchase money, a failure to execute 
his duties in the manner required by law, or negli¬ 
gence or misconduct in their performance. There 


is no liability beyond this, although the representa¬ 
tive may have erred in judgment. 91 So, an order 
of the court made by virtue of its lawful discre¬ 
tion, authorizing the representative to sell proper¬ 
ty, will ordinarily protect the representative who 
acts in pursuance of the order. 92 However, where 
a sale of property results in a loss to the estate 
because of a breach of trust by the personal rep¬ 
resentative, the liability of the representative for the 
loss is not discharged by the mere fact that the sale 
was reported to the court and by it approved. 93 
Similarly, an order extending the time for sale, 


87. Md.—Coombs v. Jordan, 3 Bland 
284, 22 Am.D. 236. 

88. Md.—Chilcoat v. Reid, 140 A. 
100, 154 Md. 378. 

N.Y.—In re Ellis’ Estate, 179 N.Y.S. 

873, 110 Misc. 192. 

24 C.J. p 707 note 29. 

Deposit of surplus fund 

Statute providing for deposit in 
court of surplus remaining after 
sale of decedent’s land in foreclo¬ 
sure action is valid, and court may 
proceed to distribute entire surplus 
fund where all interested parties are 
before it.—In re Ellis’ Estate, supra. 
Validity of judgments 

In proceeding before referee to dis¬ 
tribute surplus money, equity, hav¬ 
ing acquired jurisdiction, may gen¬ 
erally proceed and, do justice between 
all parties; certain judgments on 
which claims were based were held 
not proved lawful and valid.—Doug¬ 
lass v. Chisholm, 255 N.Y.S. 15, 142 
Misc. 869, affirmed 257 N.Y.S. 1030, 
236 App.Div. 668, affirmed 185 N.E. 
769, 261 N.Y, 632. 

Sufficiency of petition 

Petition seeking order staying ex¬ 
ecutors from collecting certain mon¬ 
eys from city chamberlain, and af¬ 
fidavit of petitioner’s attorney, were 
insufficient for failing to allege that 
circumstances of executors were such 
as not to afford adequate security 
to creditors.—In re Chisholm’s Will, 
263 N.Y.S. 423, 147 Misc. 99. 

89. Ga.—Cooper v. Harper, 106 S.E. 
105, 151 Ga. 85. 


Ind.—Globe Mercantile Co. v. Perkey- 
pile, 125 N.E. 29, 189 Ind. 31. 

Pa.—Hay v. Meyers, 173 A. 775, 114 
Pa.Super. 269. 

Tex.—Masterson v. Wingate, Civ. 
App., 151 S.W.2d 956, error refused 
—Lyles v. Oheim, Civ.App., 142 S. 
W.2d 959, affirmed. Sup., 159 S.W. 
2d 102. 

24 C.J. p 707 note 30. 

To whom check payable 

Purchasers of property of estate 
from executor who was also trustee 
were not liable for executor’s defal¬ 
cation on ground that checks they 
gave therefor were payable to trus¬ 
tee, one individually and two as “at¬ 
torney”.—All v. McComas, 161 A. 
187, 162 Md. 690. 

Participation in misapplication 

In suit by heir, based on failure 
to receive full distributive share of 
proceeds of administrator's sale to 
defendant, evidence of defendant's 
participation in alleged misapplica¬ 
tion of proceeds was held insufficient 
for jury.—Tharpe v. Watkins, 174 S. 
E, 201. 49 Ga.App. 57. 

90. Ky.—JefCries v. Chenault, 125 
S.W. 1052. 

91. Va.—Koteen v. Bickers, 177 S.E. 
904, 163 Va. 676. 

24 C.J. p 707 note 33. 

Liability on warranty see supra § 
642. 

Sale of personalty under testamen¬ 
tary authority or common-law 
power see supra § 322. 
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Sale of realty under testamentary 
authority see supra § 296. 

Other statement of rule 

Executors will not be surcharged 
for potential loss, where they act 
in good faith and exercise their best 
judgment under the circumstances.— 
Wilson v. Tripp, 199 A. 581, 124 N. 
J.Eq. 45. 

Propriety of application 

(1) An executor who procures a 
court order permitting the sale of 
dividend-paying stock, after ex parte 
proceedings as authorized by statute 
is nevertheless liable to the benefi¬ 
ciaries, who had no opportunity to be 
heard in opposition to the order, 
if the application was improper.— 
Barth v. Fidelity & Columbia Trust 
Co., 224 S.W. 351, 188 Ky. 788. 

(2) Administrator, in determining 

whether to apply for leave to sell de¬ 
cedent’s realty to pay debts, had 
right to consider outstanding debts, 
although some of them were not filed, 
and special assessments, although 
assessments operated in rem and cre¬ 
ated no personal liability.—In re Oel- 
wein’s Estate, 251 N.W. 694, 217 

Iowa 1137. 

92. Md.—Goldsborough v. De Witt, 
189 A. 226, 171 Md. 225. 

40 C.J. p 1321 note 81 [e]. 

93. Ill.—Wilbanks v. Crosno, 112 Ill. 
App. 503. 

Miss.—Rea v. Smith, 159 So. 845, 172 
Miss. 238. 

Or.—Adams v. Kennard, 253 P. 1048, 
122 Or. 84. 
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induced by representatives who acted negligently, 
does not protect them from liability for failing to 
sell within a reasonable time. 94 

Where an administrator sells at judicial sale land 
to which his intestate had no title, and the purchas¬ 
er is ignorant as to the title, an action will lie against 
the administrator in his individual capacity for the 
amount paid and the administrator cannot escape 
liability by virtue of the doctrine of caveat emptor. 95 
However, the representative is not liable to the pur¬ 
chaser for profits lost on a prospective sale by rea¬ 
son of defects in probate proceedings, where the 
representative thereafter confessed judgment qui¬ 
eting title in the purchaser. 96 

§ 662. For Purchase Money 

A personal representative is generally responsible for 
the money actually received by him as proceeds of sale, 
and he is bound to see to its proper disbursement. 

The executor or administrator exercising good 
faith is responsible in general for moneys actually 
received by him as proceeds of the sale, 97 and for 
no more, 98 and so, where the proceeds of sale have 
been paid to the heirs by order of court, the rep¬ 
resentative is not liable. 99 However, an order of 
distribution does not protect an administrator re¬ 
fusing to recognize the right of one to whom a 
devisee mortgaged his interest where the court was 
without jurisdiction to determine title to the pro¬ 
ceeds as between the devisee and mortgagee. 1 A 
representative who reports a sale for cash is bound 
by his report, and cannot escape liability by proving 
that the sale was on credit. 2 


The representative is liable in his representative 
capacity only for what he receives in that capac¬ 
ity, 3 and the proceeds of a void sale do not become 
assets with which the representative is chargeable 
in his representative capacity, 4 although he is 
chargeable with rents and profits for the time dur¬ 
ing which the purchaser retains the land. 5 

The representative is of course liable for an im¬ 
proper disbursement of the proceeds, 6 and may be 
charged with interest because of failure to distrib¬ 
ute the proceeds at the proper time. 7 Until there 
has been an accounting in the probate court the 
right of action for the proceeds is in the adminis¬ 
trator de bonis non and not in the heirs. 8 An ac¬ 
tion by heirs for the proceeds is personal and not 
in the nature of a revendication. 9 

§ 663. - Failure to Collect 

The personal representative is; liable for the failure to 
realize the purchase price resulting from negligence or 
disregard of the requirements of the law or of the order 
of sale, as by the extension of credit without security. 

The personal representative making the sale is 
liable for any loss resulting from a failure to realize 
the purchase price, if he has disregarded the re¬ 
quirements of law or of the order of sale, as by ex¬ 
tending credit without authority, 10 or, where au¬ 
thorized to sell on credit, if he has omitted to take 
security as required by law or the order of sale; 11 
and he is also chargeable with the depreciation of 
currency received without authority. 12 Independ¬ 
ent of express directions, it is negligence charging 
the representative for any resulting loss if he ex- 


94. Md.—Goldsborough v. De Witt, 
189 A. 226, 171 Md. 225. 

Liability for delaying sale generally 
see infra § 664. 

95. Ohio.—Fisher v. Fisher, 33 Ohio 
Cir.Ct. 525, affirmed, 99 N.E. 1126, 
86 Ohio St. 337. 

96. Okl.—Hammert v. McKnight, 269 
P. 289, 132 Okl. 14, 68 A.L.R. 649. 

97- Alaska.—National Surety Co. v. 

Matheson’s Estate, 7 Alaska 582. 
Ga.—Rose v. Liveoak, 144 S.E. 45, 38 
Ga.App. 406. 

24 C.J. p 707 note 36, 

Agent to effectuate assignment 
Administrator appointed to sell 
land was held not debtor of owners 
of proceeds, but agent to- effectuate 
assignment to person advancing 
funds to redeem land.—Beasley v. 
Anderson, 146 S.E. 22, 167 Ga. 470. 
Sufficiency of evidence 1 

In action by succeeding adminis¬ 
trator against executor selling land 
and appropriating proceeds, evidence 
showed such proceeds were necessary 
to pay debts and legacies, and suffi¬ 


ciently showed when executor ap¬ 
propriated proceeds.—Anderson v. 
Maryland Casualty Co., 9 P.2d 343, 
121 CaLApp. 487. 

96. Mass.—Dunbar v. Patrick, 9 N. 

E.2d 308, 298 Mass. 29. 

24 C.J. p 707 note 36. 

Insolvency of bank 

A commissioner to sell, who pru¬ 
dently deposited the purchase money 
in a solvent bank, has been held not 
liable when the bank became insol¬ 
vent at the close of the Civil War. 
—Thomson v. Brooke, 76 Va. 160. 

99. N.Y.—In re Vandervoort, 1 

Redf.Surr. 270. 

1- Mo.—State, to Use of Enyart, v. 
Doud, 269 S.W. 923, 216 Mo.App. 
480. 

2. Pa.—Davis' Appeal, 14 Pa. 371. 

3. Mass.—Abby v. Fuller, 8 Mete. 
36. 

24 C.J. p 708 note 40. 

4. R.I.—Campbell v. Metcalf, 110 
A, 595, 43 R.I. 257. 

24 C.J. p 708 note 41. 
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5. Ala.—Anderson v. McGowan, 42 
Ala. 280. 

6- Mo.—State, to use of Enyart v. 
Doud, 269 S.W. 923, 216 Mo.App. 
480. 

Okl:—Dawkins v. People's Bank & 
Trust Co., 38 P.2d 1, 169 Okl. 541.’ 
24 C.J. p 708 note 43. 

7- D.C.—Mades v. Miller, 2 App.D. 
C. 455. 

8. N.C.—Neagle v. Hall, 20 S.E. 516, 
115 N.C. 415. 

9. La.—Bennett v. Alexander, 15 
La.Ann. 469. 

10. Conn.—Setaro v. Pernigotti, 136 
A. 571, 105 Conn. 685. 

Mont.—In re Astibia's Estate, 46 P. 

2d 712, 100 Mont. 224. 

24 C.J. p 632 note 23, p 708 note 47. 

1L Ala.—James v. Faulk, 54 Ala. 
184. 

24 C.J. p 70S note 48. 

12. Ky.—Brewer v. Vanarsddle, 6 
Dana 204. 

Miss.—Williams V. Campbell, 46 
Miss. 57. 
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tends credit without requiring security by mortgage 
or by some means other than the personal obliga¬ 
tion of the purchaser. 13 

The representative may also render himself liable 
by negligence or malfeasance in not proceeding to 
collect the purchase money, 14 or in compromising 
the estate’s claim for the price without court or¬ 
der; 15 but he is not liable for the deficiency or 
failure of securities taken by him if they were tak¬ 
en in good faith and without negligence. 16 

§ 664. For Negligence or Misconduct • in 
Selling 

The representative may be liable for loss resulting 
from his negligence or misconduct in improperly obtain¬ 
ing an order of sale, in making the sale in an improper 
manner, in selling for a grossly inadequate price, or in 
unreasonably delaying the sale. 

The representative will be chargeable with a loss 
which results from his failure in any substantial 
respect to follow the requirements of the law as to 
the manner of making the sale 17 or for his failure 
to exercise ordinary skill, prudence, and caution in 
making the sale, 18 as by incurring excessive costs in 
selling the property. 19 He may also render him¬ 
self liable by acting negligently or in bad faith in 
selling for a grossly inadequate price; 20 but the 
mere fact that the sale was made for an amount 
less than the appraised value of the property does 
not render the representative liable where he acted 
in good faith and complied with requirements of the 
law. 21 

A representative who knowingly and fraudulently 


obtains an order and sells land when no necessity 
therefor exists will be charged with the value of 
the land at the time that suit is brought for an ac¬ 
counting, 22 while if the sale is set aside the ad¬ 
ministrator will be charged personally with the 
costs of such proceedings. 23 Fraudulent misrep¬ 
resentations by the representative in selling the 
property do not render the estate liable in damag¬ 
es, but only the administrator individually. 24 

Tune of sale. It has been held that an admin¬ 
istrator, having an order for the sale of all the per¬ 
sonal property is not liable for failing to make an 
opportune sale, no liability attaching for mere er¬ 
ror of judgment. 25 So the personal representative 
will not be liable for a loss caused by a postpone¬ 
ment of the sale in the exercise of his discretion¬ 
ary power. 26 On the other hand, it has been held 
that the representative must bear a loss occasioned 
by unreasonably and improperly delaying the sale, 27 
and that where he fails to sell perishable property 
promptly after receiving the order, in case of de¬ 
terioration he will be chargeable with its value at 
the time it should have been sold. 28 

§ 665. For Purchasing at His Own Sale 

A representative who directly or indirectly purchases 
decedent's property at the sale may be held liable for 
damages, or charged with the full value of the property 
or with profits realized by him on resale. 

An executor or administrator who directly or in¬ 
directly purchases the property at a sale under or¬ 
der of the court may be held liable for damages re¬ 
sulting therefrom. 29 The representative may be 


13. Mont.—In re Astibia’s Estate, 
46 P.2d 712, 100 Mont. 224. 

24 C.J. p 708 note 50. 

14. Ga.—Carder v. Arundel Mortg. 
Co., 170 S.E. 312, 47 Ga.App. 309, 
conforming to 169 S.E. 302, 177 
Ga. 74—Gam mage v. Perry, 116 
S.E. 126, 29 Ga.App. 427. 

24 C.J. p 708 note 51. 

Extending time for payment 

Where the personal representative 

extends l^he time of payment, he is 

liable for any resulting loss.—Kelley 

v. Helmkamp, 40 Ill.App. 35. 

15. Tex.—Scott v. Taylor, Civ.App., 
294 S.W. 227. 

16. Va.—Herelick v. Southern Dry 
Goods & Notion Co, 123 S.E. 529, 
139 Va. 121. 

24 C.J. P 708 note 52. 

17. Cal.—Nelson v. Nelson, 20 P.2d 
995, 131 Cal.App. 126. 

24 C.J. p 708 note 53. 

18. Ky.—Barth v. Fidelity & Co¬ 
lumbia Trust Co., 224 S.W. 351, 
188 Ky. 788. 

Pa.—In re Seidman, 104 A. 799, 26L 
Pa. 540. 


18. La.—Rizzo tto v. Grima, 113 So. 
658, 164 La. 1. 

20. Ky.—Barth v. Fidelity & Co¬ 
lumbia Trust Co., 224 S.W. 351, 
188 Ky. 788. 

N.Y.—In re Haines’ Estate, 249 N. 

Y.S. 750, 139 Misc. 593. 

24 C.J. p 709 note 56. 

Estoppel of heir who participated 
see infra § 666. 

21. Alaska.—National Surety Co. v. 
Matheson’s Estate, 7 Alaska 582. 

Or.—In re Conse,r, 65 P. 607, 40 Or. 
138. 

Va.—Koteen v. Bickers, 177 S.E. 904, 
163 Va. 676. 

Wis.—Shupe v. Jenks, 218 N.W. 375, 
195 Wis. 334. 

22. Cal.—Richardson v. Sage, 57 
Cal. 212. 

24 C.J. p 709 note 57. 

23. Pa.—Loomis’ Appeal, 29 Pa. 237. 
Tex.—Hurt v. Horton, 12 Tex. 285. 

24. Minn.—Fritz v. McGill, 18 N.W. 
753, 31 Minn. 536. 

24 C.J. p 691 note 20. 

25. Iowa.—In re Ring, 109 N.W. 
710, 132 Iowa 216. 
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26. S.C.—Lamb v. Lamb, 17 S.C.Eq. 
289, 40 Am.D. 618. 

Discretionary power of personal rep¬ 
resentative to postpone sale see 
supra § 594. 

27. Mont—In re Astibia’s Estate, 
46 P. 2 d 712, 100 Mont. 224. 

24 C.J. p 709 note 55. 

Credit for amount received 

In settlement of accounts, admin¬ 
istrator charged with loss resulting 
to estate from delayed sale of sheep 
was entitled to credit for cost of 
sale and amount received from sale 
approved by court, since such ap¬ 
proval was res judicata as to ad- 
: ministrator's liability for such sale. 
—In re Astibia's Estate, supra. 

28. Ala.—Steele v. Knox, 10 Ala. 
608. 

29. Cal.—Nelson v. Nelson, 20 P.2d 
995, 131 CaLApp. 126. 

Ohio.—Kuehner v. Johnson, App., 34 
N.E.Sd 996—Carroll v. Kennison, 14 
Ohio App. 133. 

24 C.J. p 636 note 71 [b], p 637 note 
76 [c], [d]. 



§ 665 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


charged with the full value of the land 30 at the 
time of the sale, 31 or perhaps at the time of the 
suit, 32 unless the heirs or devisees recover the land 
itself, 33 as they are entitled to do in case they 
elect to have the sale set aside, see supra § 599. If 
he has resold he is chargeable with all the profits 
realized on the resale. 34 Where personal property 
of an estate is sold at a private sale pursuant to an 
order of the court, and is purchased by a person 
with a fund in which one of the executors has a 
half interest, the entire loss sustained by the estate 
by reason of the sale of such property at the price 
at which it was sold should be charged to the ex¬ 
ecutors. 35 

It must, however, be shown, in order so to charge 
the representative, that he was interested at the time 
of the sale. 36 As to such interest the report of the 
representative showing himself to be the purchaser 
is conclusive against him, 37 but the record is not 
conclusive in his favor. 38 It has been held that 
where the court allows an administrator to pur¬ 


chase at his own sale, and the sale is confirmed, he 
is not responsible to the estate for any profits which 
he may thereafter realize on the transaction. 39 

§ 666. Estoppel 

Persons interested in the property sold may some¬ 
times be estopped from charging the representative with 
liability where they agreed that the sale should be made 
in the manner in which he proceeded. 

Persons interested in property or its proceeds may 
be estopped from asserting a liability against the 
representative where they agree that the sale should 
be made in the manner in which he proceeded. 40 
However, where the administrator made a pretend¬ 
ed sale to one who reconveyed to him, a quitclaim 
from a distributee to the administrator did not ex¬ 
tinguish the administrator’s liability to make good to 
the estate the consideration recited in the deed. 41 
Devisees are not estopped from questioning an ex¬ 
ecutor’s power of sale because they permitted him 
to proceed on the theory that he was entitled to sell 
real estate under order of court. 42 


Xin. INSOLVENT ESTATES 


§ 667. In General 

The personal representative of an insolvent estate 
represents the general creditors and holds the property of 
the estate in trust for them. 


The executor or administrator of an insolvent es¬ 
tate represents the general creditors, 43 and holds the 
property of the estate in trust for them. 44 How¬ 
ever, the insolvency of the estate does not of itself 


Ratification, of transaction 

Executor's purchase of decedent's 
interest in partnership property did 
not involve commission of crime as 
regards heir's right to ratify trans¬ 
action and recover damages; evi¬ 
dence was held insufficient to show 
fraud in executor’s purchase.—Ad¬ 
ams v. Kennard, 253 P. 1048, 122 Or. 
84. 

'30. Miss.—Rea v. Smith, 159 So. 

845, 172 Miss. 238. 

24 C.J. p 709 note 61. 

Profits from land 

(1) Where a deed to an adminis¬ 
trator is subsequently avoided by 
the heirs, his purchase must be 
treated as having been made for all 
the heirs, and he will be charged 
with the profits and rents from the 
land and credited with the expense 
of maintenance, and also the cost 
price, with interest.—Davis v. Bush, 
249 S.W. 327, 198 Ky. 558. 

(2) Where mother, as administra¬ 
trix, sold land to herself, and there¬ 
after used income from land indis¬ 
criminately for the support and 
pleasure of herself and daughter, 
the daughter on recovery of a half 
interest in the land following the 
mother’s death, because of invalid¬ 
ity of sale, was not entitled to the 
mesne profits, in the absence of a 
showing that the entire income was J 


not mutually so spent and consum¬ 
ed.—De La Pole v. Lindley, 204 P. 
12, 118 Wash. 387. 

However, it has been held that the 
remedy for administrator’s sale to 
himself for inadequate price would 
be to have sale set aside and to have 
a resale, not by subjecting adminis¬ 
trator to payment of alleged value 
at time of sale.—McCraw v. Cooper, 
118 So. 333, 218 Ala. 186. 

31. N.J.—Huston v. Cassedy, 13 1ST. 
J.Eq. 228. 

Ohio.—Glass v. Greathouse, 20 Ohio 
503. 

32. Ga.—Shine v. Redwine, 30 Ga. 
780. 

33. Ga.—Miller v. Binion, 33 Ga. 33. 
Miss.—Chapman v. Sims, 53 Miss. 

154. 

34. N.J.—Hartman v. Hartle, 122 A. 
615, 98 N.J.Eq. 123. 

N.T.—In re Walsh’s Ex’rs, 214 N.Y. 

S. 167, 126 Misc. 479. 

24 C.J. p 709 note 64. 

Executor’s wife who purchased at 
sale must account for profits of re¬ 
sale.—Hartman v. Hartle, 122 A. 615, 
98 N.J.Eq. 123. 

35. Ill.—Wilbanks v. Crosno, 112 
Ill.App. 503. 

36. U.S.—Smith v. Worthington, 
Ark., 53 F. 977, 4 C.C.A. 130. 
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Mo.—Baldwin v. Dalton, 67 S.W. 599, 
168 Mo. 20. 

37. Ala.—James v. James, 55 Ala. 
525. 

3S. N.C.—Grant v. Hughes, 2 S.E. 
339, 96 N.C. 177. 

32. Pa.—In re McPherran, 61 A. 
954, 212 Pa. 425. 

40. Tex.—Moore v. Woodson, 116 S. 
W. 608, 53 Tex.Civ.App. 588. 

24 C.J. p 710 note 69. 

41. Ga.—Gammage v. Perry, 116 S. 
E. 126, 29 Ga.App. 427. 

42. Mont.—In re McGovern’s Es¬ 
tate, 250 P. 812, 77 Mont. 182. 

ft 

43. Mo.—Hughes v. Menefee, 29 
Mo.App. 192. 

Pa.—Shall cross v. East burn, 24 Pa. 
Dist 558—In re Alexander's Es¬ 
tate, 19 Erie Co. 494. 
Representative capacity of executor 
or administrator generally see su¬ 
pra § 142. 

Courts’ object in settling insolvent 
estate is not only to secure equality, 
but to see that creditors are paid 
ratably.—Johnson v. Dodd's Adm'x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.L.R. 
975. 

44. Mo.—Hughes v. Menefee, 29 
Mo.App. 192. 
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convert the administrator into a constructive trus¬ 
tee of funds received but the circumstances must be 
shown from which a constructive trust can be 
raised. 45 

Where it reasonably appears that the estate is in¬ 
solvent it is the duty of the executor or adminis¬ 
trator to represent the estate as insolvent and to in¬ 
voke the appropriate action of the court in order 
that the assets may be administered for the general 
benefit of creditors. 46 Where the estate is actual¬ 
ly insolvent, the representative cannot take it out 
of the insolvent course of administration by his mere 
agreement, 47 but an insolvent estate may be ren¬ 
dered solvent, and thereafter administered as a sol¬ 
vent estate, by a creditor’s waiver of part of his 
claim. 48 

Administration of solvent estates as insolvent. 
Under some statutes solvent estates may be settled 
in the manner prescribed for the administration of 
insolvent estates if the court of probate deems it ex¬ 
pedient, 49 or the administrator so elects, 50 or it ap¬ 
pears to the administrator that the estate may even¬ 
tually be insolvent. 51 Indeed, under some statutes, 
all estates are settled as insolvent estates without 
any representation of insolvency. 52 


Where an estate solvent in fact is declared and 
administered as insolvent, the proceedings, if not 
fraudulent, are valid and binding, and there is no 
remedy against the executor or administrator per¬ 
sonally. 53 

§ 668. What Law Governs 

The law of the place where an Insolvent estate is 
situated governs its administration. 

The administration of an insolvent estate is gov¬ 
erned by the law of the place where the estate is 
situated. 54 

§ 669. Insolvency Proceedings 

A suit to have a decedent's estate administered as in¬ 
solvent is not an equity suit. 

A suit to have a decedent's estate administered as 
insolvent is not an equity suit. 55 

§ 670. - Jurisdiction 

Jurisdiction over insolvent estates of deceased per¬ 
sons ordinarily rests in the court designated by statute, 
although under certain circumstances a court of equity 
may exercise its general jurisdiction. 

Jurisdiction over insolvent estates of decedents 
ordinarily rests in the court designated by statute. 56 


45. Pa.—In re Kamel's Estate, 42 
Pa. 13ist. & Co. 130. 

Purchase price received by vendor’s 
administrator 

A title insurance company which 
overlooked a lien on property and 
was forced to make good the dam¬ 
ages caused thereby was not en¬ 
titled to impress a trust on the pur¬ 
chase price in the hands of the 
vendor’s administrators; and where 
it subsequently acquired the lien it 
became only a general creditor to 
the extent thereof.—In re Kamel’s 
Estate, supra. 

46. Ky.—Johnson v. Dodd’s Adm’x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.D. 
R. 975. 

Miss.—Yandell v. Pugh, 53 Miss. 295. 
24 C.J. p 710 note 71. 

47. Pa.—Janes* Appeal, 89 Pa. 54. 

48. Pa.—In re Buckley's Estate, 33 
Pa.Dist. & Co. 299. 

Bight to waive 

A mortgagee could properly waive 
sufficient of his claim to render the 
estate solvent in order to avoid the 
rule that in the case of insolvent 
estates the fair value of the prem¬ 
ises must be credited against his 
claim.—In re Buckley’s Estate, su¬ 
pra. 

48. Conn.—Reiley v. Healey, 198 A. 
570, 124 Conn. 216. 

50. N.H.—Reynolds v. Chase, 177 A. 
291, 87 N.H. 227. 


51. Me.—In re Baker’s Estate, 195 
A. 202, 135 Me. 277. 

Effect of limitations on claims 
Executors were not required to 
determine at their peril whether 
bar of statute of limitations would 
be effective as against certain 
claims; and hence decree of insol¬ 
vency was proper as against con¬ 
tention that amount of indebtedness 
was fixed and that further claims 
were barred by the statute of lim¬ 
itations.—In re Baker’s Estate, su¬ 
pra. 

52. Vt.—Smith v. White’s Estate, 
188 A. 901, 108 Vt. 473—Probate 
Court for the District of Fair- 
haven v. Indemnity Insurance Co. 
of North America, 171 A. 336, 106 
Vt 207. 

! 

I 53. N.H.—Ticknor v. Harris, 14 N. 
H. 272, 40 Am.D. 186—Probate 

Judge v. Brooks, 5 N.H. 82. 

54. Tenn.—Moorehead v. Diemer, 2 
Baxt. 153—Gilchrist v. Cannon, 1 
Coldw. 581. 

Law governing administration gen¬ 
erally see supra § 2. 

Proceeds of sale of realty 

The disposition of the proceeds of 
ari insolvent resident decedent’s real 
estate in Virginia, sold by executrix 
in compliance with law of Virginia 
and in her capacities as executrix 
and as sole beneficiary, is governed 
by the law of Virginia.—In re Fox' 
Estate, 55 Montg.Co., Pa., 110. 
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55. Within, statute providing for 
dismissal 

A suit by representatives of a 
probably insolvent estate to have 
the estate settled by the circuit 
court was not an equity suit con¬ 
trolled by the act providing for 
abatement and dismissal of suits at 
law and in equity where no action 
had been taken for a period of three 
years, and hence the circuit court 
erred in dismissing the proceedings 
before administration was complete. 
—Watkins v. Johnson, 191 So. 2, 139 
Fla. 712. 

Jurisdiction of equity over insolvent 
estates of decedents see infra $ 
670. 

56. Circuit court 

The circuit court has power under 
statute to settle a probably insolvent 
estate of the value of more than 
five hundred dollars and order pay- 
i ment of claims pro rata.—Watkins 
v. Johnson, 191 So. 2, 139 Fla. 712. 
CoiULty court 

The administration of a decedent's 
estate can proceed in the county 
couft irrespective of whether a for¬ 
mal suggestion of insolvency of the 
estate was made or whether there 
was actual insolvency.—Commerce 
Union Bank v. Gillespie, Tenn., 156 
S.W.2d 425. 

Bepeal of statutes 

A statute providing that the coun¬ 
ty courts shall have concurrent ju¬ 
risdiction with the chancery and cir- 



§ 670 

In the absence of constitutional restrictions the leg¬ 
islature can enlarge the jurisdiction of a court with 
respect to the administration of insolvent estates. 57 

Probate courts. The administration and settle¬ 
ment of an estate declared insolvent ordinarily 
should be carried out and concluded in the probate 
court or the court possessing probate jurisdiction. 58 
The power of that court in such cases is governed 
wholly by statute, 59 but is usually sufficiently large 
to enable it to adjudicate on all matters with ref¬ 
erence to the insolvency; and therefore proceedings 
in the probate court by the administrator will not 
be enjoined unless it is clear that the facts relied 
on for the injunction cannot be adjudicated in that 
court. 60 The probate jurisdiction attaches on re¬ 
ceiving the representatives , report or representa¬ 
tion of insolvency, and thenceforward the executor 
or administrator is considered the actor and is held 
to notice of subsequent proceedings. 61 

Jurisdiction of equity . A court of equity may 
have jurisdiction where there are conflicting inter¬ 
ests or some question of special equitable cognizance 
is involved, 62 or where it obtains jurisdiction of 
some other proceeding involving the estate. 63 Pur¬ 
suant to statutory authorization the administration 
of an insolvent estate may be transferred to equi¬ 
ty, 64 and the transfer is proper notwithstanding the 
will gives to the executor the power to sell the 
realty to pay debts and bequests. 65 
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§ 671. - Grounds for Declaration of In¬ 

solvency 

A decedent's estate may be declared insolvent if 
there is good reason to believe that it is insolvent or may 
become so in fact. In determining the sufficiency of as¬ 
sets to pay debts, some authorities consider the personal 
assets only. 

The personal representative may represent the 
estate to be insolvent if it appears that eventually 
it may be so; 66 but he should not represent the 
estate insolvent, unless he has good reason so to 
believe, 67 nor should the probate judge allow such 
a representation and proceed with the estate as in¬ 
solvent, unless he also on examination has good rea¬ 
son to believe it to be insolvent. 68 As pointed out 
supra § 669, however, the practice in some jurisdic¬ 
tions permits the administration of solvent estates 
in the same manner as that prescribed, for insolvent 
estates. 

The assets need not have been reduced to money 
but it is sufficient that the representative, from a 
fair estimate of their value, believes the estate to be 
insolvent, 69 and an estate is prima facie insolvent 
where evidences of debt filed against it exceed in 
amount its available assets, although some of the 
claims are disputed. 70 Although it has been held 
that a declaration of insolvency should be based on 
the insufficiency of the personal estate to pay the 
debts, 71 it has also been asserted that the insolven¬ 
cy should be estimated on the value of the whole 
estate both real and personal. 72 
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cuit courts to sell real estate of de¬ 
cedents, and that the mode of pro¬ 
cedure in the county courts shall 
conform to the regulations for the 
conduct of similar cases in the chan¬ 
cery and circuit courts, does not re¬ 
peal hy implication the special sys¬ 
tem of legislation contained in the 
code for the administration of in¬ 
solvent estates, and does not inter¬ 
fere with the jurisdiction of the sub¬ 
ject as distributed between the chan¬ 
cery and the county courts.—Key v. 
Harris, 82 S.W. 235, 116 Tenn. 161, 
8 Ann.Cas. 200. 

57. Tenn.—Commerce Union Bank v. 

Gillespie, 156 S.W.2d 425. 

Validity of statute 

The provisions of a statute giv¬ 
ing county courts jurisdiction to ad¬ 
minister insolvent estates of more 
than a certain value cannot be at¬ 
tacked on ground that no appeal is 
provided for from county courts and 
that such courts are presided over 
by men who are not learned in the 
law.—Commerce Union Bank v. Gil¬ 
lespie, supra. 

58. Mass.—Boston Fourth Nat. 

Bank v. Mead, 102 N.E. 68 , 214 

Mass. 549. 

24 C.J. p 710 note 76. 


55. Conn.—Ives’ Appeal, 28 Conn. 
416. 

24 C.J. p 710 note 77. 

60. N.J.—Koch v. Feick, 86 A. 67, 
81 N.J.Eq. 120—McMahon v. Weart, 
Ch., ‘35 A. 444. 

Scope of hearing see infra § 672 d. 

61. Ala.—Watts v. Gayle, 20 Ala. 
817. 

24 C.J. p 710 note 79. 

62. R.I.—Williams v. Starkweather, 
48 A. 669, 22 R.I. 501. 

24 C.J. p 710 note 80. 

Jurisdiction of equity to administer 
decedents’ estates generally see 
Equity § 61. 

Costs 

W,here decedent’s insolvent estate 
was administered in equity, in which 
decedent's creditor intervened to en¬ 
force security and collect debt, and 
amount paid to it discharged debt, 
taxing proportionate costs against 
it was, under facts, discretionary.— 
Peninsular Naval Stores Co. v. Cul- 
breth, 134 S.E. 608, 162 Ga. 474. 

63. Creditor’s suit against repre¬ 
sentative 

( 1 > Administrator having submit¬ 
ted to chancery court's jurisdiction 
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of creditors’ suit against him, ad¬ 
ministration of estate remained un¬ 
der such court’s jurisdiction, and 
administrator was required to make 
settlement with its approval.—Hyder 
v. Hyder, 66 S.W. 2d 235, 16 Tenn. 
App. 64. 

(2) Retention of jurisdiction by 
court of equity generally see Equity 
§§ 67-78. 

64. Tenn.-—Arnold v. Burks, 5 S.W. 
2d 633, 157 Tenn. 18. 

65. Tenn.—Arnold v. Burks, supra. 

66. Me.—In re Baker’s Estate, 195 
A. 202, 135 Me. 277. 

67. Mass.—Walker v. Hill, 17 Mass. 
380. 

68. Mass.—Walker v. Hill, supra. 

89. Miss.—Neibert v. Withers, Sm. 
& M.Ch. 599. 

70. Ala.—Life Ass’n of America v. 
Neville, 72 Ala. 517. 

71. Tenn.—Arnold v. Burks, 5 S.W. 
2d 633, 157 Tenn. 18. 

24 C.J. p 710 note 82. 

72. Miss.—Saunders v. Planters’ 
Bank, 10 Miss. 287. 

24 C.J. p 710 note 83. 
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§ 672. - Procedure 

a. In general 

b. Parties and notice 

c. Time 

d. Hearing and determination 

e. Decree or order 

f. Review 

a. In General 

In'a proceeding to determine whether a decedent’s 
estate is insolvent, the procedure prescribed by statute 
should be adopted. 

In a proceeding to determine whether a decedent’s 
estate is insolvent the procedure prescribed by stat¬ 
ute should be followed. 73 However, statutes pro¬ 
viding for the settlement of estates as insolvent are 
to be given a practical construction, 74 and they 
should not, it has been held, be blindly followed in 
the settlement of small estates when to do so would 
result in injury to the creditors as well as the 
heirs. 75 

The representation or other pleading by which 
the proceedings are instituted should substantially 
allege the facts required by the statutes 76 and be 
filed in the office or court designated. 77 Proof of 
insolvency can be controverted, admitted, or 
waived. 78 

b. Parties and Notice 

The representation of insolvency of a decedent’s es¬ 
tate may be made by such person or persons as are 
designated by statute. Notice of the proceedings must be 
given in accordance with statutory regulations. 


The representation of insolvency of a decedent’s 
estate may be made by such person or persons as 
are designated by statute. 79 Where there are sev¬ 
eral executors or administrators the representation 
should be in the name of all of them, 80 although it 
may be sufficient when signed and verified by one 
alone. 81 It is immaterial whether the representa¬ 
tion is made by the original executor or adminis¬ 
trator or by his successor in trust. 8 - 

It has been held that the next of kin who are en¬ 
titled to the estate if claims against it are barred 
may question and oppose the representative’s appli¬ 
cation to have the estate declared insolvent. 83 Per¬ 
sons who do not claim as creditors, but merely seek 
to enforce a trust in their favor against decedent, 
cannot restrain proceedings by the executor to have 
the estate declared insolvent, where the statute en¬ 
titles creditors only to such relief. 84 

Under some statutes creditors are the only per¬ 
sons to whom notice of the proceedings for a de¬ 
cree of insolvency is required, 85 and the validity 
of an insolvency decree is not affected by the fact 
that legatees or next of kin were not made parties 
to the proceedings. 86 

c. Time 

The representation of insolvency of a decedent’s es¬ 
tate should be made within the time prescribed by stat¬ 
ute, or, in the absence of statute, within a reasonable 
time. 

The estate of a decedent should be represented as 
insolvent within the time prescribed by statute. 87 


73. Miss.—Saunders v. Planters' 
Bank, 10 Miss. 287. 

Iffode of proving insolvency 

Where statutes provide the only 
method of proving the insolvency 
of an estate, other modes of proof 
will not he permitted.—McClure v. 
Middletown Trust Co., 110 A. 838, 
95 Conn. 148. 

74. Ind.—Department of Financial 
Institutions v. Randall, 24 N.E.2d 
1000, 216 Ind. 427. 

75. Ind.—Department of Financial 
Institutions v. Randall, supra. 

Creditor benefited Tby procedure 
adopted 

A creditor of a small estate was 
not entitled to have the estate ad¬ 
ministered as insolvent where credi¬ 
tor received more through the meth¬ 
od adopted than it would have re¬ 
ceived if the correct procedure had 
been adopted.—Department of Finan¬ 
cial Institutions v. Randall, supra. 

76. Apparent insolvency 

The representation of insolvency 
should show to the court that the 
estate appears to the executor or ad¬ 
ministrator to be insolvent ^-Barker 

34 C.J.S.—41 


v. Wendell, 17 N.H. 159—24 C.J. p 
711 note 89. 

Complaint or representation held suf¬ 
ficient 

Fla.—Watkins v. Johnson, 191 So. 

2, 139 Fla. 712. 

24 C.J. p 711 note 89 [aj. 

77. Fla.—Holliday v. McKinne, 22 
Fla. 153. 

24 C.J. p 711 note 92. 

Transfer of administration to chan¬ 
cery court 

To remove the administration to 
the chancery court from the county 
court, the suggestion of insolvency 
must be made in the county court.— 
Hyder v. Hyder, 66 S.W.2d 235, 16 
Tenn.App. 64. 

76. Fla.—Watkins v. Johnson, 191 
So. 2, 139 Fla. 712. 

79. Creditor may make the sugges¬ 
tion of insolvency where permitted 
by statute.—Arnold v. Burks, 5 S. 
W.2d 633, 157 Tenn. 18. 

Person having no interest in dece¬ 
dent’s homestead 

A proceeding for judicial ascer¬ 
tainment as to insolvency of dece- 
; dent’s estate may be instituted, con- 
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tested, and issue determined among 
parties having no concern with the 
succession to the fee in decedent’s 
homestead.—Martin v. Cothran, 200 
So. 609, 240 Ala. 619. 

80. Ala.—Steele v. Weaver, 20 Ala. 
540. 

N.J.—Hutchinson v. Newbold, 17 A. 
691, 45 N.J.Eq. 698. 

81. Ala.—Steele v. Weaver, 20 Ala. 
540. 

82. Mich.—Quackenbush v. Camp¬ 
bell, Walk. 525. 

83. N.J.—McMahon v. Weart, Ch., 
35 A. -444. 

84. N.J.—Koch v. Feick, 86 A. 67, 
81 N.J.Eq. 120. 

85. Ala.—Rucker v. Tennessee Coal 
Iron & R. Co., 58 So. 465, 176 Ala. 
456. 

86. Ala.—Randle v. Carter, 62 Ala. 
95. 

87. R.I.—Williams v. Starkweather, 
48 A. 669, 22 R.I. 501. 

24 C.J. p 711 note 94. 

Estoppel for failure to assert insol¬ 
vency within statutory period see 
infra § 673* 
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Where the statute allows the personal representative 
a certain period within which to ascertain the con¬ 
dition of the estate, creditors cannot report the es¬ 
tate as insolvent before the expiration of such pe¬ 
riod, 88 although they may do so thereafter. 89 

In the absence of statute there is no particular 
limitation of time. 90 The representative is entitled 
to a reasonable time in which to determine wheth¬ 
er or not the estate is insolvent, 91 and he must 
make his representation of insolvency within a rea¬ 
sonable time. 92 

Before judgment on pending claim . When a lit¬ 
igated claim against the estate is about to result in 
judgment for the creditor, and there is doubt as to 
the solvency of the estate, the proper time for rep¬ 
resentation of insolvency is before judgment. 93 

cL Hearing and Determination 

In determining insolvency of a decedents estate the 
court should consider the assets of the estate and the 
claims presented against it, but claims need not be es¬ 
tablished by the same degree of proof required for their 
ultimate allowance. 

In determining insolvency of a decedent’s estate 
all valid claims presented against the estate should 
be considered, 94 and also the assets or resources of 
the estate. 95 The court has power to adjudicate on 
all questions raised with reference to the insolven¬ 
cy, 90 but it should not adjudicate finally on the cor¬ 
rectness or validity of claims or payments that may 
be incidentally involved, or require the same strict¬ 
ness and fullness of proof as to their validity as is 
required for final adjudication on their merits in an 
appropriate proceeding for that purpose. 97 

Notwithstanding the absence of a specific finding 
by the auditing judge that an estate is insolvent, the 
court in banc will treat it as such where the whole 
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record shows that insolvency was assumed and con¬ 
ceded. 98 

e. Decree or Order 

The decree in a proceeding to determine whether a 
decedent's estate is insolvent must conform to the proof 
and a decree of insolvency is granted as of course if there 
is no contest. 

In a proceeding to ascertain whether a decedent’s 
estate is insolvent it is the duty of the court after 
hearing all the testimony as to solvency to make 
such order as the proof justifies. 99 If there is no 
contest, and the report, properly verified and filed, 
discloses insolvency, a decree of insolvency follows 
as of course under some statutes. 1 The effect of a 
decree of insolvency is considered infra § 674. 

f. Review 

General rules governing appeals ordinarily apply to 
appeals in proceedings to determine whether a decedent's 
estate is insolvent. 

General rules relating to appeals ordinarily apply 
to appeals in proceedings to ascertain whether the 
estate of a decedent is insolvent. 2 An appeal from 
a decree of a probate judge decreeing or refusing 
to decree insolvency should be taken within the 
time prescribed by statute, 3 and on objections urged 
in the lower court. 4 The appellate court may or¬ 
der the cause to be remitted with directions for a 
further hearing. 5 A mere inaccurate instruction 
constitutes no ground for reversal, when the inac¬ 
curacy is not such as would unduly influence the ju¬ 
ry. 6 

§ 673. Estoppel to Assert Insolvency 

The personal representative may be estopped to as¬ 
sert the insolvency of his decedent’s estate. 

The personal representative may be estopped to 
assert the insolvency of his decedent’s estate. 7 An 


88. Tenn.—Arnold v. Burks, 5 S.W. 
2d 533, 157 Tenn. 18. 

89. Tenn.—Arnold v. Burks, supra. 

90. Mich.—Quackenbush v. Camp¬ 
bell, Walk. 525. 

24 C.J. p 711 note 95. 

91. R.I.—Barber v. Collins, 30 A. 796, 
18 R.I. 760—Pierce v. Allen, 12 R. 

I. 510. 

92. Tenn.—Daniel v. Lowe, 7 Heisk. 
361. 

93. Mass.—Harmon v. Sweet, 109 N. 
E. 942, 221 Mass. 587. 

94L Ala.—Nicholas v. Sands, 33 So. 

815, 136 Ala. 267. 

24 C.J. p 711 note 3. 

95. Ala.—Feagan v. Kendall, 43 Ala. 
628 

24 C.J. p 711 note 4. 


98. N.J.—McMahon v. Weart, Ch., 
35 A. 444. 

24 C.J. p 711 note 6. 

Representative’s prudence or con¬ 
duct in administering the estate may¬ 
be considered.—Bramblet v. Webb, 19 
Miss. 438—24 C.J. p 711 note 5. 

97. Mass.—Greenwood v. McGilvray, 
120 Mass. 516. 

24 C.J. p 711 note 8. 

98. Pa.—In re Alexander's Estate, 
31 Pa.Dist & Co. 17. 

99. Fla.—Watkins v. Johnson, 191 
So. 2, 139 Fla. 712. 

1. Ala.—Martin v. Cothran, 200 So. 
609, 240 Ala. 619. 

2. Ind.—Bristow v. McClelland, 22 
N.E. 299, 122 Ind. 64. 
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Right of appeal from decree of in¬ 
solvency 

Decree of insolvency is interlocu¬ 
tory and therefore not appealable 
where no final decree of settlement 
has been rendered.—Black v. Black, 
20 Ala. 401. 

3. Ala.—Banks v. McDougald, 29 
Ala. 75—Black v. Black, 20 Ala- 
401. 

4. Ind.—Bristow v. McClelland, 22 
N.E. 299, 122 Ind. 64. 

5. Mass.—Buckman v. Phelps, 6 
Mass. 448. 

a Ala.—Nicholas v. Sands, 33 So. 
815, 136 Ala. 267. 

7. R.I.—Williams v. Starkweather, 
66 A. 67, 28 B.I. 145. 
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executor or administrator who makes no attempt to 
declare the estate insolvent within the statutory pe¬ 
riod is estopped subsequently to assert its insolven¬ 
cy in proceedings by a creditor under a statute mak¬ 
ing the representative liable to creditors, where he 
neglects or refuses to raise money out of the es¬ 
tate or to pay over what he has in his hands to the 
creditors. 8 

§ 674. Effect of Representation or Declara¬ 
tion of Insolvency 

a. In general 

b. On pending actions 

c. On judgments and executions 

d. Conclusiveness 

a. In General 

The effect of a decree adjudging a decedent's estate 
to be insolvent is to transfer to the probate court the 
jurisdiction of all claims against the estate so that the 
estate may be administered as an insolvent estate in 
conformity with statutory regulations. 

The primary objective of a decree of insolvency 
of a decedent’s estate is procedural ; 9 it controls the 
further course of administration for the protection 
of all interests 10 by transferring to the probate or 
other appropriate court the jurisdiction of all claims 
against the estate, so that the administration may 
proceed in conformity with the insolvent legisla¬ 
tion. 11 The property passes into the custody of the 
law for administration on the basis of insolvency, 
notwithstanding prior and premature dispositions of 
such property, unless the proceeds of such transac¬ 


tions may serve fairly as a substitute, 12 and not¬ 
withstanding a prior attachment of the property. 13 

The effect of filing and advertising a report or 
representation of insolvency is to preclude any cred¬ 
itor from thereafter acquiring or perfecting a lien, 
and to require all persons to present their claims in 
the insolvency proceedings. 14 

Suspension of time limitations. The institution of 
insolvency proceedings does not suspend in favor 
of creditors the special statute of limitations with 
reference to actions against executors or adminis¬ 
trators, or relieve creditors from their obligation to 
commence proceedings either at law or before com¬ 
missioners within the time limited, 15 nor does it 
prolong the representative’s right to resort to the 
real estate for the payment of debts. 16 

Retroactive effect. An adjudication of insolven¬ 
cy does not ipso facto terminate all the authority of 
an executor or administrator who has previously 
qualified, 17 but, where the creditors have elected an 
administrator, the effect is to revoke any former 
grant of letters on the estate. 18 An order directing 
that the further administration of an estate should 
be conducted in the manner provided for the ad¬ 
ministration of insolvent estates is not retroactive, 
so as to render the administrator’s previous unau¬ 
thorized management of the intestate’s real estate 
an administrative act for which he is bound to ac¬ 
count to the probate court. 19 

Property affected. A decree of insolvency oper¬ 
ates only against property which is applicable to the 


8 . R.I.—Williams v. Starkweather, 
supra. 

9. Ala.—Martin v. Cothran, 200 So. 
609, 240 Ala. 619. 

ia Ala.—Martin v. Cothran, supra. 

11. Ala.—Powe v. Sterrett, 16 Ala- 
339. 

24 C.J. p 712 note 24. 

Transfer held effected 

The filing 1 of suit in the circuit 

court by representatives of an al¬ 

legedly insolvent estate to have the 
circuit court administer the estate 

as insolvent, and the filing of a pe¬ 
tition to have the circuit court ap¬ 

prove a compromise settlement of 
claims of creditors against the es¬ 
tate, had the effect of transferring 
the administration of such estate to 
the circuit court from the county 
court where it had been partially 
administered, and the circuit court 
had jurisdiction to continue the ad¬ 
ministration of the estate.—Watkins 

v. Johnson, 191 So. 2, 139 Fla 712. 
Rights fixed as of date of suggestion 
(1) A suggestion of insolvency has 
the effect of fixing the right of cred¬ 
itors to share the estate ratably from 


the date of the suggestion.—Arnold 
v. Burks, 5 S.W.2d 633, 157 Tenn. 18 
—Donnell v. McCullough, 280 S.W. 
34, 152 Tenn. 594. 

(2) When administrator suggests 
insolvency of estate, and institutes 
suit for administration of estate in 
chancery court, creditors need not 
wait six months before filing inter¬ 
vening petitions.—Levy v. Block, 46 
S.W.2d 63, 164 Tenn. 60. 

12. Me.—Hill v. Treat, 67 Me. 501. 
24 C.J. p 712 note 25. 

13. Me.—Belfast Sav. Bank v. Lan- 
cey T 45 A. '523, 93 Me. 422, 74 Am. 
S.R. 361. 

Attachments may be dissolved by 

the institution of insolvency proceed¬ 
ings.—New Milford Security Co. v. 
Windham County Nat. Bank, 97 A. 
428, 90 Conn. 323—24 C.J. p 713 note 
39. 

14. Miss.—Rogers v. Rosenstock, 77 
So. 958, 117 Miss. 144. 

24 C.J. p 712 note 20. 

15. Me.—Harmon v. Fagan, 154 A. 
267, 269, 130 Me. 171. 

Mass.—Aiken v. Morse, 104 Mass. 
277. 


“The insolvency statute changes 
the mode of commencing process for 
enforcing claims against estates, but 
does not extend the time therefor.” 
—Harmon v. Fagan, supra. 

Froceeding in bankruptcy distin¬ 
guished 

With respect to the suspension of 
prescription, a proceeding in bank¬ 
ruptcy is distinguished from a re¬ 
ceivership or insolvent succession in 
that, in the former, the creditor’s 
right to sue and enforce his claim 
is affected by a bankruptcy proceed¬ 
ing, while in the latter the creditor 
may still assert his claim against 
receiver or representative of the suc¬ 
cession.—Chalkley v. Pellerin, La. 
App., 186 So. 382. 

16. Mass.—Aiken v. Morse, 104 
Mass. 277. 

17. Ala.—Julian v. Woolbert, 31 So. 
32, 202 Ala. 530—Clay v. Gurley, 
62 Ala. 14. 

18. Ala.—Julian v. Woolbert, 81 So. 
32, 202 Ala. 530. 

19. N.H.—Ayers v. Laighton, 63 A. 
43, 73 N.H. 487. 
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payment of decedent’s debts. 20 Thus it does not ap¬ 
ply to trust funds held by decedent at his death, so 
as to deprive the cestui que trust of his property 
therein. 21 

Under some statutory provisions a decree of in¬ 
solvency divests the heirs of the fee to decedent’s 
homestead and vests such fee in the widow as an 
enlarged homestead right. 22 

b. On Pending Actions 

In some jurisdictions the declaration of insolvency of 
a decedent's estate abates or discontinues all suits against 
the representative for the collection of claims, but in- 
other jurisdictions actions pending against the estate 
may proceed to judgment. 

In some jurisdictions the declaration of insolven¬ 
cy of a decedent’s estate abates or discontinues all 
suits against the executor or administrator for the 
collection of claims against the estate, the creditors 
being remitted to proof of their claims before the 
judge or commissioners in insolvency. 23 However, 
in other jurisdictions a pending suit may proceed, 24 
for the purpose, for example, of ascertaining the 
amount due, 25 or in order better to preserve the liti¬ 
gant’s rights in case the estate does not prove even¬ 
tually insolvent 26 or the insolvency proceedings be¬ 
come defeated by the fault of the executor or ad¬ 
ministrator himself, 27 or the claim in question is 
disallowed by the commissioners. 28 


An action which is not one merely against the es¬ 
tate, and which embraces other matters, need not 
be discontinued by reason of a declaration of insol¬ 
vency. 29 

c. On Judgments and Executions 

Execution may not issue on a judgment obtained 
after the estate of a decedent has been declared in¬ 
solvent and injunctive relief is sometimes afforded. 

Where judgment was obtained before the repre¬ 
sentation of insolvency, its status, as establishing a 
valid claim against the estate, is not affected by the 
subsequent adjudication of insolvency. 30 A judg¬ 
ment against the estate obtained after the personal 
representative represents the estate to be insolvent 
can be allowed only as a pro rata claim against the 
estate, and no execution can issue thereon. 31 

According to some authorities, a declaration of 
insolvency will destroy the lien of the judgment and 
permit any execution thereon to be set aside ; 32 but 
it has also been held that in the case of a judgment 
obtained, 33 and execution issued thereon, 34 before 
decedent’s death, a report of insolvency does not 
cut off the lien of the judgment creditor, and that, 
where there has been an actual levy under an exe¬ 
cution against the representative, a subsequent rep¬ 
resentation and adjudication of insolvency does not 
defeat the lien of the execution on the property 
levied on. 35 


20 . N.J.—Koch v. Feick, 86 A. 67, 
81 N.J.Eq. 120. 

21- N.J.—Koch v. Feick, supra. 

22. Ala.—Martin v. Cothran, 200 So. 
60S, 240 Ala. 610. 

23. Vt.—Patterson v. Smith, 30 A. 
2, 66 Vt. 633. 

24 C.J. p 713 note 33. 

Institution of action against repre¬ 
sentative after representation or 
declaration of insolvency see .infra 
§ 684. 

24. Me.—Kenison v. Dresser, 115 A. 
554, 121 Me. 77. 

25. Mass.—Greenleaf v. Allen, 127 
Mass. 248. 

24 C.J. p 713 note 34. 

26. Mass.—Moore v. Eames, 15 
Mass. 312. 

24 C.J. p 713 note 35. 

27. Me.—Sturgis v. Reed, 2 Me. 109. 
Mass.—Hunt v. Whitney, 4 Mass. 620. 

28. Mass.—Hunt v. Whitney, supra. 

29. R.I.—Smith, v. Smith, 29 A. 584, 
30 A. 602, 18 R.I. 722. 

24 C.J. p 713 note 38. 

30. Ala.—Fulton v. Eggler, 76 So. 
35, 200 Ala. 269—Ouchita Nat. Bank 
v. Fulton, 70 So. 722, 195. Ala. 34. 

24 C.J. p 713 note 42 Caj. 


31. Me.—Walker v. Newton, 27 A. 

347, 85 Me. 458. 

24 C.J. p 713 note 42. 

Statutory provisions 

(1) Under some statutes no exe¬ 
cution can issue in any case after 
the making of an application to have 
the estate declared insolvent.—Na¬ 
tional Bank of New Jersey v. Ains- 
cow, 173 A. 336, 12 N.J.Misc. 562. 

(2) Filing of attested copy of de¬ 
cree respecting representation of in¬ 
solvency of estate complied with 
statute precluding execution on judg¬ 
ment against estate where certified 
copy showing such representation 
is filed, since attested copy directs 
attention to fact of representation of 
insolvency as well as certified copy. 
—Patrick v. Dunbar, 200 N.E. 896, 
294 Mass. 101. 

Teste of writ dated prior to sugges¬ 
tion 

A suggestion of insolvency of the 
estate by the representative prevents 
an execution thereafter levied on 
the estate from creating a lien there¬ 
on, although the teste of the writ 
was dated prior to such suggestion.— 
Gunn v. Boone, 7 Heisk., Tenn., 8 . 
Annulling execution. 

(1) Executor is not entitled to have 
void execution against estate of his 
testatrix annulled, where execution 
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had been fully served and returned, 
and executor failed to show that he 
suffered any injury from service of 
the execution.—Patrick v. Dunbar, 7 
N.E.2d 439, 297 Mass. 40. 

( 2 ) Mere fact that estate had been 
represented as insolvent by certified 
copies filed in clerk's office is not 
enough to give the executor an inter¬ 
est in the real estate so as to have 
annulled void execution fully served 
and returned.—Patrick v. Dunbar, su¬ 
pra. 

Stay of execution. 

Miss.—Neibert v. Withers, Sm. & M. 
Ch. 599. 

24 C.J. p 905 note 18. 

32. Ind.—Joyce v. Hufford, 7 Blackf. 
382. 

24 C.J. p 713 note 44. 

Voidable levy 

In case of insolvency of deceased 
the court may vacate a voidable levy 
of a creditor if it is necessary to pre¬ 
vent injustice.—Blaisdell v. Peavey, 
108 A. 134, 79 N.H. 243. 

33. Miss.—Parker v. Whiting, 7 
Miss. 352. 

34. Miss.—Dye v. Bartlett, 8 Miss. 

• 224. f 

35. Miss.—Bass v. Heard, 33 Miss. 

. 131. 
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Injunctive relief. Execution on a judgment ob¬ 
tained after the death of defendant may be re¬ 
strained pending the determination of an applica¬ 
tion by his personal representative to have the es¬ 
tate decreed insolvent. 36 However, until the exec¬ 
utor or administrator has taken steps to have the 
estate declared insolvent, common-law courts have 
no notice of the insolvency, and executions against 
the estate cannot be restrained. 37 

Where property had been sold on execution to 
the judgment creditor, a bill brought against the 
creditor by the representative to restrain further 
disposition of the property by the creditor was held 
proper where the sale was made during the pend¬ 
ency of an appeal from an order in a proceeding to 
restrain the sale and to have the estate administered 
as insolvent. 38 

d. Conclusiveness 

A decree of insolvency of a decedents estate ordi¬ 
narily binds the representative and the creditors, but it 
does not conclude the rights of the heirs or next of kin. 
It cannot be attacked collaterally except for fraud or 
want of jurisdiction. 

A decree of insolvency merely ascertains, as be¬ 
tween the personal representative and the creditors, 
the existing status of the estate. 39 It is binding on 
the executor or administrator and the creditors, 40 
and is not subject to collateral attack 41 except for 
fraud 42 or want of jurisdiction, 43 unless the attack¬ 
ing creditor’s right of action did not accrue until 
after final settlement. 44 In the absence of a stat¬ 


ute so providing, the decree of insolvency does not 
affect the rights of heirs, next of kin, legatees, or 
devisees, nor is it evidence against them of any 
fact ascertained by it. 45 

In a jurisdiction in which solvent estates may be 
settled as insolvent, see supra § 667, an order di¬ 
recting that an estate be settled as insolvent is not 
a decision that the estate was in fact insolvent, 46 
nor is it admissible in evidence, in a subsequent pro¬ 
ceeding, to prove the insolvency of the estate. 47 

A failure to make the surety of the administra¬ 
trix a party to a proceeding by her for an account¬ 
ing authorizes the surrogate in his discretion to en¬ 
tertain an application by the surety to open and 
amend the decree adjudging the insolvency of the 
estate and determining the percentage which it is 
able to pay on its indebtedness, which proceeding 
is an independent one, and not a mere step in the 
accounting. 48 

§ 675. Commissioners or Auditors 

In the case of an insolvent decedent's estate, suit¬ 
able and disinterested commissioners or auditors may be 
appointed by the court to examine claims. 

In the case of an insolvent decedent’s estate the 
court may, usually under statutory authority, ap¬ 
point suitable and disinterested commissioners or 
auditors to audit, examine, and report on the claims 
of all creditors submitted within a certain period ; 49 
and in some jurisdictions it is the duty of the court 
to appoint commissioners. 50 Commissioners are, 


36. N.J.—Ward v. Kaycoff, 154 A- 
410, 9 N.J.Misc. 498. 

37. N.J.—Dibble v. Woodhull, 24 N. 
J.Law 618. 

24 C.J. p 712 note 21. 

38. Fla.—Phifer State Bank v. Wat¬ 
kins, 191 So. 8, 139 Fla. 726. 

Effect of delay in administration, pro¬ 
ceeding- 

The fact that steps had not been 
taken for several months in connec¬ 
tion with the administration of the 
insolvent estate was no lawful rea¬ 
son for dismissal of suits to enjoin 
judgment creditor from further en¬ 
cumbering or disposing of lands sold. 
—Phifer State Bank v. Watkins, su¬ 
pra. 

39. Ala.—Livingston v. Livingston, 
98 So. 281, 210 Ala. 420. 

24 C.J. p 711 note 9. 

Insufficiency to pay debts 

The judicial declaration of insol¬ 
vency of an estate concludes, so far 
as that proceeding may under the 
statutes, the insufficiency of both real 
and personal property to pay the 
debts of the estate.—King v. Gil- 
reath, 45 So. 89, 154 Ala. 129. 

40. Ala.—Rucker v. .Tennessee Co%l,- 


Iron & R. Co., 58 So. 465, 176 Ala. 
456. 

24 C.J. p 711 note 9. 

41. Ala.—Friedman v. Shamblin, 23 
So. 821, 117 Ala. 454. 

N.Y.—Woodruff v. H. B. Claflin Co., 
118 N.Y.S. 48, 133 App.Div. 874, 
reversed on other grounds 91 N.E. 
1103, 198 N.Y. 470, 28 L.R.A.,N.S., 
440, 19 Ann.Cas. 791. 

42. Ala.—Friedman v. Shamblin, 23 
So. 821, 117 Ala. 454—Byrne v. 
McDow, 23 Ala. 404. 

43. Tenn.—Greenlaw v. Pettit, 11 S. 
W. 357, 87 Tenn. 467. 

24 C.J. p 711 note 12. 

44. Conn.—Bacon v. Thorp, 27 Conn. J 

251. | 

45. Ala.—McMillan v. Rushing, 80 
Ala. 402. 

24 C.J. p 712 note 28. 

Interest of heirs 

A decree of insolvency does not es¬ 
tablish that the heirs have no inter¬ 
est so as to bar a claim by them 
against the administrator and a 
guardian for wrongful acts.—Liv¬ 
ingston v. Livingston, 98 So. 281, 210 
Ala. 420. 


Minor heirs’ exemptions 

A decree dismissing a representa¬ 
tive's report of insolvency does not 
preclude the right of minor heirs 
to their exemptions.—Crossland v. 
First Nat. Bank, 148 So. 418, 226 
Ala. 679. 

46. Conn.—Reiley v. Healey, 198 A. 
570, 124 Conn. 216. 

47. Conn.—Reiley v. Healey, supra. 

48. N.Y.—Woodruff v. H. B. Claflin 
Co., 118 N.Y.S. 48, 133 App.Div. 
874, reversed on other grounds 91 
N.E. 1103, 198 N.Y. 470, 28 L.R.A., 
N.S., 440, 19 Ann.Cas. 791. 

24 C.J. p 712 note 14. 

46. Me.—Harmon v. Fagan, 154 A. 

267, 130 Me. 171. 

24 C.J. p 714 note 56. 

Report of commissioners see infra 
§ 679 f. 

Submission of disputed claims to ref¬ 
erees see infra § 679 g. 

50. Conn.—Pettee v. Hartford-Con- 
necticut Trust Co., 136 A. Ill, 105 
Conn. 595. 

Appointment or examination of 
claims by court 

Gen.L. c 198 §§ 2, 4, as to pro¬ 
ceeding to be taken upon a finding 
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however, sometimes dispensed with by statute, and 
the proceedings are conducted before the probate 
court. 51 

The appointment of commissioners may be made 
on the petition of the personal representative 52 or 
the creditors. 53 Persons having an interest in the 
proceedings, either direct or indirect, are disquali¬ 
fied and should not be appointed as commission¬ 
ers. 54 

After appointment and assignment of the estate 
to the commissioners all claims and causes of ac¬ 
tion should be presented for allowance to them, 55 
and where the commissioners become vested with 
the legal interest in decedent’s choses in action all 
suits thereon should be brought by them. 56 

Notice of meetings . The commissioners must give 
due notice of their meetings to all creditors. 57 

§ 676. Collection and Management of Estate 

The personal representative of an insolvent estate 
must act in good faith and for the protection of creditors; 
heirs ordinarily have no such interest as will enable them 
to proceed against him. 

In the collection and management of an insolvent 
estate the usual rule as to the diligence and good 
faith required of executors and administrators ap¬ 
plies, and their liability is governed accordingly; 56 
and where the collection and management of the 


estate is committed to commissioners or syndics they 
are governed by the same rule. 59 It has been held 
that the administrator of an insolvent estate is un¬ 
able to bind the estate by his contract, and that the 
estate cannot be estopped by his conduct. 60 

Under some statutes the court may in certain 
cases authorize the representative of an insolvent 
estate to collect the rents of realty. 61 An admin¬ 
istrator is liable in his official capacity for rents and 
profits collected after the estate has been decreed 
insolvent, although it subsequently appears that the 
estate when closed will be found solvent. 62 

Redemption of property. An executor or admin¬ 
istrator is not justified in paying out of an insol¬ 
vent estate, for the redemption of property, an 
amount in excess of its value, and the creditors 
may repudiate such a transaction; but they cannot 
claim the benefit of the transaction and insist that 
the representative shall account for the property 
recovered for the estate solely by virtue of the 
contract which they repudiated. 63 Representatives 
of an insolvent estate cannot redeem property for 
the benefit of the widow. 64 

Rights of heirs. An heir of an insolvent intes¬ 
tate cannot maintain assumpsit for money had and 
received against the administrator for his share of 
the proceeds of land sold by the administrator, 65 
nor is the administrator of an insolvent estate lia- 


that decedent’s estate will probably 
be insufficient for the payment of his 
debts are mandatory, and the court 
must either appoint a commissioner 
under § 2, or itself receive and ex¬ 
amine the claims of creditors pre¬ 
sented under § 4.—In re Agoos’ Es¬ 
tate, 134 N.E. 366, 241 Mass. 103. 

51. Ala.—McNeil v. Macon, 20 Ala. 
772. 

52. Me.—In re Baker’s Estate, 195 A. 
202, 135 Me. 277. 

24 C.J. P 714 note 54. 

53. Pa—McMillan's Estate, 21 Pa. 
Co. 17. 

24 C.J. p 714 note 55. 

54. Conn.—English v. Smith, 13 
Conn. 221. 

24 C.J. p 714 note 57. 

55. N.H.—Sugar River Bank v. Fair- 
bank, 49 N.H. 131. 

24 C.J. p 714 note 59. 

56. Ohio.—Johns v. Johns, 6 Ohio 
271. 

57. Conn.—Davis' Appeal, 39 Conn. 
395. 

Miss.—Saunders v. Planters' Bank, 10 
Miss. 287. 

58. N.H.—Ayers v. Laighton, 63 A. 
43, 73 N.H. 487. 

24 C.J. P 714 note 62. 


Collection and management of es¬ 
tate generally see supra §§ 167-322. 
Unusual expenses 

The court's approval should be 
sought by the administrator before 
he incurs unusual expenses.—Hyder 
v. Hyder, 66 S.W.2d 235, 16 Tenn.App. 
64. 

Individual benefit of representative 

Where a decedent died owning a 
plantation on which there were out¬ 
standing vendor's lien notes cover¬ 
ing also crops for specified years, and 
where practically the entire assets of 
the estate which was insolvent con¬ 
sisted of the crops for one of these 
years, and where the plantation was 
subsequently sold to satisfy a judg¬ 
ment lien, and bought in by the wid¬ 
ow, who conveyed a half interest 
in the plantation to the administra¬ 
tor, as an individual, by a convey¬ 
ance which was not to take effect 
until the vendor’s lien notes were 
satisfied, which notes the widow 
agreed with the administrator as an 
individual to pay, the administrator 
could not apply the money in his 
hands arising from the sale of the 
crop to the satisfaction of the ven¬ 
dor's lien notes since the effect of so 
doing would be to apply the entire 
estate to the individual benefit of 
the administrator.—O’Brien v. Wil¬ 
son, 38 So. 509, 86 Miss. 540. 
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58. La.—Desorme’s Succession, 10 
Rob. 474. 

24 C.J. p 714 note 63. 

60. Ala.—Batson v. Etheridge, 195 
So. 873, 239 Ala. 535. 

61. Pa.—In re Mertens’ Estate, 18 
Pa.Dist. & Co. 310, 14 Erie Co. 258. 

Rune pro tunc order 

Where an executor of insolvent 
estate has already collected rents the 
court may enter an order nunc pro 
tunc ratifying such collection for the 
benefit of decedent’s creditors.—In re 
Shibe’s Estate, 41 Pa.Dist. & Co. 315. 
Rents to be kept separate 

Rents collected by an executor 
from mortgaged realty of an insol¬ 
vent estate should be kept separate 
from the property of the estate, to 
be first applied to the payment of 
taxes and interest.—In re Mertens' 
Estate, 18 Pa.Dist. & Co. 310, 14 Erie 
Co. 258. 

62. N.H .—Ayers v. Laighton, 63 A. 
43, 73 N.H. 487. 

63. N.T.—In re Gill, 92 N.E. 390, 
199 N.Y. 155, reversing 122 N.Y.S. 
1129, 137 App.Div. 901. 

64b N.H.—Rossiter v. Cossit, 15 N. 
H. 38. 

24 C. J. p 714 note 68 . 

65. N.H.—Henry v. Arms, Smith 39- 
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ble to an heir of the estate of the intestate for rents 
received for land rented by him at public auction 
and held as assets. 66 Negligence in the manage¬ 
ment of an insolvent estate cannot be charged 
against the administrator at the instance of the 
heirs, where such negligence does not affect their 
interest. 67 

Avoiding preferences. The executor or admin¬ 
istrator cannot avoid a preference given by dece¬ 
dent during his lifetime to one of his creditors, un¬ 
less by virtue of statutory authority. 68 

§ 677. -- Actions 

The personal representative of an insolvent estate 
may generally sue and be sued as to matters concerning 
the estate. 

As the representative of the estate, and of credi¬ 
tors generally, the executor or administrator may 
maintain various suits or actions for the protection 
of the insolvent estate, 69 as, for example, a bill in 
equity 70 in which he may set up fraud and seek 
to avoid acts of decedent. 71 

A bill in equity may be maintained against an 
executor or administrator of an insolvent estate 
for property held in trust by his intestate, which 
has come into his hands, if the trust property can 
be identified. 72 The personal representative may 
interpose or defend in actions by others concerning 
the estate. 73 In contesting claims the representative 
should specially plead the insolvency in the man¬ 


ner required by statute. 74 

Creditors of higher dignity, such as judgment 
creditors and those whose claims are undisputed* 
should not be made parties to a bill by the admin¬ 
istrator in which he seeks to avoid a multiplicity 
of suits by marshaling assets and compelling the 
general creditors to prove their claims. 75 

Actiotus respecting realty . In some jurisdictions 
it is held that a decree or declaration of insolvency 
entitles the personal representative to possession 
and control of the realty, and that he may there¬ 
after maintain actions respecting the same; 76 but 
there is also authority for the view that, notwith¬ 
standing the declaration of insolvency, the right 
to maintain such actions is in the heir, until he is 
actually divested. 77 

§ 678. Sales and Conveyances under Order 
of Court 

Creditors are entitled to have the real and personal 
property of an insolvent decedent's estate sold to satisfy 
their claims. 

Where a decedent’s estate is insolvent, the credi¬ 
tors are entitled to have both the real and personal 
property within the jurisdiction appropriated in 
satisfaction of their demands; 78 and sales under 
order or sanction of the court may be procured ac¬ 
cordingly. 79 It is usually the duty of the repre¬ 
sentative to proceed 'within a reasonable time to 


©6. Ala.—Boynton V- McEwen, 36 
Ala. 348. 

67. Cal.—In re Armstrong, 68 P. 
183, 125 Cal. 603. 

68. Mass.—Stockwell v. Shalit, 90 
N.E. 570. 204 Mass. 270. 

24 C.J. p 714 note 72. 

69. Miss.—McGraw v. Robinson Mer¬ 
cantile Co., 49 So. 260, 95 Miss. 
828. 

24 C.J. p 715 note 75. 

Actions by creditors see infra § 684. 
Effect of insolvency on right of set¬ 
off in actions by personal represen¬ 
tative see infra 5 721. 

70. S.C.—Sims v. Shelton, 21 S.C. 
Eq. 221. 

71. N.H.—Matthews v. Hutchins, 40 
A. 1063, 68 N.H. 412. 

24 C.J. p 715 note 77. 

72. Me.—Goodell v. Buck, 67 Me. 
514. 

24 C.J. p 715 note 79. 

73. N.J.—Lembeck & Betz Eagle 
Brewing Co. v. Kelly, 51 A. 794, 
63 N.J.Eq. 40L 

74. Ala.—Cameron v. Clarke, 11 Ala. 
259—Humphreys v. Morrow, 9 
Port. 283. 

75. Ga.—Green v. Allen, 45 Ga. 205. 


76. Miss.—Norcum v. Lum, 33 Miss. 
299. 

24 C.J. p 715 note 82. 

Actions by representative relating to 
realty generally see supra §§ 253- 
256. 

Setting aside fraudulent conveyance 

Personal representative may file 
bill to set aside fraudulent convey¬ 
ance of deceased's land on showing 
that estate is insolvent, insolvency 
has been suggested, and conveyance 
was fraudulent.—West v. Kern, 43 S. 
W.2d 388, 163 Tenn. 377. 

77. Mass.—Boynton v. Peterborough 
& S. R. Co., 4 Cush. 467. 

24 C.J. p 715 note 83. 

78. N.H.—Goodall v. Marshall, 11 
N.H. 88 , 35 Am.D. 472. 

Tenn.—TrafCord v. Austin, 3 Tenn.Ch. 
496. 

79. Ga.—Streetman v. Streetman, 66 
S.E. 883, 133 Ga. 760. 

24 C.J. p 715 note 86 . 

Sales under order of court generally 
see supra § 536 et seq. 

Order required 

Under some statutes an order of 
the court is required before the ad¬ 
ministrator of an insolvent estate can 
sell land or personalty.—Batson v. 
Etheridge, 195 So. 873, 239 Ala. 535. 


Meeting of creditors as prerequisite 

(1) A meeting of the creditors is 
not a necessary prerequisite to a 
sale.—Lacroix's Succession, 30 La. 
Ann. 924. 

( 2 ) It has also been asserted, how¬ 
ever, that a meeting of creditors 
should be called to deliberate on most 
advantageous method of selling.— 
Tucker v. Beatty, 12 Rob., La., 545. 

Finality of order 

Orders directing the executor to 
sell and apply to the payment of 
debts personal property specifically 
bequeathed, on the assumption the 
estate was insolvent, are not, before 
the full payment of the debts and 
final settlement of the estate, final, 
so that, after discovery of certain 
property which rendered the estate 
solvent, the chancellor could adjudge, 
as between the special legatees and 
heirs at law, which property was 
first liable for the payment of the 
debts.—Davie v. Allen's Ex'r, 249 
S.W. 1013, 198 Ky. 669. 

Who may purchase 

The natural tutrix of minor heirs, 
if authorized by the judge, may pur¬ 
chase at the sale of the property of 
the deceased insolvent whose succes¬ 
sion is being administered by syn- 
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procure such sale, 80 but a creditor may also file 
a bill on behalf of himself and all other creditors 
for the purpose of having the land sold to pay their 
claims, 81 provided he does so within the time pre¬ 
scribed by statute in such cases. 82 

Jurisdiction to order such sales is sometimes a 
matter of statutory regulation, 83 but it has been 
held that, where the administration of an insolvent 
estate has been removed from the probate court to 
a court of chancery, the original general jurisdic¬ 
tion of the latter court extends to authorizing a 
sale of land by way of compromise. 84 A decree for 
sale of an insolvent estate under proceedings al¬ 
lowed only in the case of solvent estates is erro¬ 
neous; 85 but if jurisdiction has attached, errors or 
irregularities in the proceedings will not invalidate 
the sale. 86 

Where a decree confirming a judicial sale re¬ 
cited that all the conditions imposed by the decree 
ordering the sale had been complied with, and the 
deed to the purchaser recited that the consideration 
amounted to a specified sum of money, which 
amount was charged against the administrators on 
their accounting as being received from the pur¬ 
chaser, payment was sufficiently shown as against 
a collateral attack on the sale on the ground that 
the consideration was never paid. 87 The syndic’s 
consent to the sale of mortgaged property on credit 
and without appraisement is binding on the heirs 
unless they show that they were injured by it. 88 

Showing as to insolvency. To warrant a sale of 
assets on the ground of insolvency, there must be 
a proper showing as to the facts concerning insol¬ 
vency, 89 and, while there need not be a judgment 
of insolvency in the probate court, 90 it must appear 
that the estate was duly represented insolvent, that 


commissioners were duly appointed, and that their 
report showing the estate to be insolvent was duly 
made and accepted. 91 An averment in a petition 
for the sale of realty that the estate had regularly 
been declared insolvent some years before, although 
perhaps insufficient on demurrer, is, in the absence 
of a direct attack, sufficient to call into existence 
the jurisdiction of the probate court to sell the 
land. 92 

Parties . As in other cases of sales of real es¬ 
tate, the heirs or devisees should be made parties 
before an order or license can properly issue, 93 
and creditors by filing their claims become quasi 
parties, and are bound by the proceedings. 94 

Redemption. An heir of an insolvent decedent 
may not, in the absence of statutory permission, re¬ 
deem property of the estate which has been sold to 
pay debts ; 95 and this rule obtains whether the land 
was sold under decree of court or under a power 
granted in a will. 96 

§ 679. Presentation and Allowance of Claims 

a. In general 

b. Time for presentation 

c. Statement and verification 

d. Sufficiency of presentation or filing 

e. Objections and proceedings thereon 

f. Report of commissioners 

g. Reference of disputed claims 

a. In General 

Creditors of an insolvent decedent’s estate ordinarily 
must present their claims for allowance In order to pre¬ 
serve their rights, although presentation by preferred and 
lien creditors is not always necessary. Contingent claims 
which may never become due may not be presented. 

Any one having a valid claim against an insolvent 


dies,—McCarty v. Steam Cotton 
Press Co., 5 La. 16. 

80. R.I.—West Greenwich Prob. Ct. 
v. Carr, 40 A. 844, 20 R.I. 592. 

81. Ala.—Meadows v. Meadows, 78 
Ala. 240. 

24 C.J. p 715 note 88. 

82. Tenn.—Apperson v. Harris, 7 
Lea 323. 

83. Tenn.—Harness v. Hughett, 97 S. 
W. 68, 117 Tenn. 489. 

24 C.J. p 715 note 91. 

84. Ala.—Rucker v. Tennessee Coal, 
Iron & R. Co., 58 So. 465, 176 Ala. 
456. 

85. Miss.—Maynard v. Cocke, 18 So. 
374. 

86. f Ala.—King- v. Gilreath, 45 So. 
89, 154 Ala. 129. 

.24 C.J. p 716 note 94. 

,Flace of sale 

Where a decree authorizing a ju¬ 


dicial sale of an insolvent estate 
authorized an administrator to name 
a place for the sale, and the sale 
was, in fact, made at a place other 
than the county seat, the decree au¬ 
thorizing the administrator to name 
the place of sale was the act of the 
court, and the sale was valid.—Ladd 
v. Craig, 47 So. 777, 94 Miss. 659. 

87. Miss.—Ladd v. Craig, supra. 

881 La.—Poultney v. Cecil, 8 La. 321. 

89. Conn.—Griffin v. Pratt, 3 Conn. 
613. 

24 C.J. p 715 note 86 EcJ. 

90. Ala.—Hudson v. Stewart, 48 Ala. 
204. 

24 C.J. p 716 note 98. 

91- Conn,—Griffin v. Pratt, 3 Conn. 
513. 

Tenn.—Gilchrist v. Cannon, 1 Coldw. 
58L 
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92. Ala.—King v. Gilreath, 45 So. 89, 
154 Ala. 129. 

93. N.H.—French v. Hoyt, 6 N.H. 
370, 25 Am.D. 464. 

24 C.JT. p 716 note 95. 

94. Tenn.—Ewing v. Maury, 3 Lea 
381. 

95. Ala.—Bedsole v. Tiller, 181 So. 
286, 236 Ala. 101. 

Applicability of general statute au¬ 
thorizing redemption 
A statute authorizing redemption 
from sale by circuit court does not 
apply to a sale made by virtue of 
an absolute and voluntary appropri¬ 
ation of the land of a decedent to pay 
debts, whether such act is that of 
the debtor in person or that of his 
personal representative with due au¬ 
thority.—Bedsole v. Tiller, supra. 

96. Ala.—Bedsole y. Tiller, supra. 
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decedent’s estate may present and prove it, 97 and 
the creditors may pursue their claims and have 
them allowed, in every jurisdiction where adminis¬ 
tration is taken, until they have obtained full pay¬ 
ment, 98 although in such case what the creditor has 
received in one jurisdiction must be taken into ac¬ 
count in another jurisdiction. 99 

Necessity of presentation . It is usually required 
that claims against the insolvent estate must, in 
order that the> may be lawfully allowed or paid, 
be duly verified and presented to the commission¬ 
ers or the probate court, failing in which the credi¬ 
tor loses his right, 1 although under some statutes 
certain claims, such as preferred claims, need not 
be presented, 2 and a lien creditor may have a lien 
declared in his favor without first proving his 
debt. 3 A creditor whose claim has not been filed 
before the commissioners cannot sue the executor 
or administrator, although the estate finally proves 
to be solvent, 4 unless the claim is one which is priv¬ 
ileged or preferred by statute and need not be 
proved or presented to the commissioners. 5 Where 
the claim is one which could not be presented to 
the commissioners, it may be enforced against any 
estate remaining after the payment of claims al¬ 
lowed by the commissioners. 6 It has been held 
that a creditor, whose claim was not presented in 
time, may sometimes enforce it against assets sub¬ 
sequently discovered; 7 but a contrary view has 


also been expressed. 8 Failure to present the claim 
has been held not to prevent its being offset against 
a claim afterward made upon the creditor by the 
executor or administrator. 9 

Claims presentable. As a general rule such 
claims, and only such claims, may be presented to 
the commissioners tor allowance as are present and 
positive debts or fixed liabilities susceptible of a 
present valuation. 10 Unmatured claims payable ab¬ 
solutely may be proved, 11 but not claims which de¬ 
pend on such contingencies that they may never 
become due. 12 A claim which is not provable be¬ 
fore the commissioners cannot be ascertained in 
equity and added by decree to their report. 13 

b. Time for Presentation 

Presentation of claims against an insolvent decedent's 
estate must be made within the time fixed by the court 
or by statute. 

The time for presentation of claims against the 
insolvent estate of a decedent is either fixed by stat¬ 
utes varying somewhat in the different jurisdictions 
or left to be fixed by the probate court within cer¬ 
tain limits; and it is necessary, and sufficient, that 
presentation be made within the time so allowed. 14 
An extension of the time for presentation, at the 
court’s discretion, for a limited period, is allowed 
under the statutes of some jurisdictions, when a 


97. N.J.—Wheedon v. Nichols, 65 A. 
445, 72 N.J.Eq. 366. 

24 C.J. p 717 note 14. 

Time for e x a m i na tion of claims 

The rights of claimants as to de¬ 
mands which form items of an ac¬ 
count which the syndic of an insol¬ 
vent succession is ordered to render 
cannot he examined until such ac¬ 
count is rendered.—Percy v. Percy, 7 
Mart.N.S., La., 348. 

98. N.H.—Loomis v. Farnum, 14 N. 
H. 119. 

24 C.J. p 717 note 15. 

99. Ill.—Ramsey v. Ramsey, 63 N. 
E. 618, 196 Ill. 179, affirming 97 
IIl.App. 270. 

1. N.H.—Stevens v. King, 65 A. 944, 
74 N.H. 144. 

24 C.J, p 716 note 5. 

Presentation and allowance of claims 
generally see supra § 394 et seq. 

2. Me,—Bulfinch v. Benner, 64 Me, 
404. 

24 C.J. p 716 note 5 [b], [dl, [k], p 
717 note 6. 

3. Mass.—Massachusetts Iron Co. v. 
Hooper, 7 Cush. 183. 

24 C.J. p 717 note 

4 . Vt.—Burgess v. Oates, 20 Vt 32& 
24 C.J. p 717 note 7. 


5. Pa—Greenough’s Appeal, 9 Pa. 18. 
24 C.J. p 717 note 8. 

6. Conn.—Hawley v. Botsford, 27 
Conn. 80. 

24 C.J. p 717 note 9. 

7. Conn.—Sacket v. Mead, 1 Conn. 
13. 

8. Ala.—Bell v. Andrews, 34 Ala. 
538. 

9- Conn.—Berrigan v. Pearsall, 46 
Conn. 274. 

10. N.H.—Simpson v. Gafney, 20 A. 

931, 66 N.H. 261. 

24 C.J. p 717 note 18. 

Barred claim 

A creditor whose claim is barred 
by the general statute of nonclaim 
is not entitled to share in the dis¬ 
tribution of the estate when it has 
been declared insolvent.—Gordon v. 
Ballentine, 50 Ala. 99. 
lessor’s claim for future rents 
Where administratrix of lessee sold 
lease to purchaser who assumed ob¬ 
ligation of paying rent and there was 
no cession of property, either volun¬ 
tary * or forced, insolvency of suc¬ 
cession did not make annual rental 
installments presently due and pay¬ 
able.—Succession of Gravolet, 197 
So. 575, 195 La. 832. 

649 . 


11. Mass.—Haverhill Loan & Fund 
Ass’n v. Cronin, 4 Allen 141. 

24 C.J. p 717 note 18 [a]. 

12. Conn.—Bacon v. Thorp, 27 Conn. 
251. 

24 C.J. p 717 note 19. 

13. R.I.—Moies v. Sprague, 9 R.I. 
541. 

14. Me.—Jellison v. Swan, 74 A. 920, 
105 Me. 356. 

24 C.J. p 718 notes 22, 24 [a], p 716 
note 5. 

Validity of statute 

A statute limiting the time and 
prescribing the method in and by 
which creditors may prove their 
claims against an insolvent estate, 
on penalty of being barred, has been 
sustained as merely prescribing a 
remedy for the enforcement of con¬ 
tracts.—Lightfoot v. Cole, 1 Wia. 36. 
Subordination, for failure to present 
on time 

Under some statutory provisions 
all claims against the estate of a de¬ 
cedent declared insolvent must be 
refiled and presented for adjudication 
as to- validity and priority on the day 
named in the notice to die, and if not 
so presented and allowed will be 
subordinated to those presented and 
adjudged to be valid.—Maxey v. 
Goolsby, 98 So. 99, 133 Miss. 55.4, 
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proper case arises, 15 although where a notice stat¬ 
ing the time for presentation has been published the 
court cannot, after the estate has been declared in¬ 
solvent, order a notice shortening the time original¬ 
ly fixed. 15 

Claims presented to the administrator within the 
required time, but not filed with the clerk as re¬ 
quired by statute within the time prescribed, are 
nevertheless entitled to be paid if the estate ulti¬ 
mately proves solvent. 17 A statutory provision that 
a claim not presented to the commissioners within 
a year shall be forever barred has been held inap¬ 
plicable to property unaccounted for by the admin¬ 
istrator. 15 

Computation of period . As a rule the time begins 
to run from the declaration of insolvency. 19 

c. Statement and Verification 

A claim against an insolvent decedent’s estate must 
be stated and verified in accordance with statutory re¬ 
quirements. 

In the absence of a specific statutory requirement 
any statement of claim against the insolvent estate 
of a decedent is sufficient which, when taken in 
connection with the affidavit, if any, accompanying 
it, fairly discloses an existing liability, and enables 
the commissioners or court to understand it and to 
act intelligently. 20 

Verification. Under some statutes the claim must 
be verified by the affidavit of claimant, 21 his agent, 22 
or attorney, 23 made before the proper officer. 24 


Unless the statute provides otherwise, the affidavit 
may be made at any time before, or at the time of, 
the final settlement of the estate. 25 

d. Sufficiency of Presentation or Filing 

Claims against an insolvent decedent’s estate must 
be presented and filed in the place and manner prescribed 
by statute. 

Claims against an insolvent decedent’s estate 
must be presented and filed in the place and man¬ 
ner prescribed by statute. 26 Where properly pre¬ 
sented, the claim does not lose its status as to pres¬ 
entation, because the judge has allowed it to be 
taken from the office for a special purpose and it 
has become mislaid or not returned through inad¬ 
vertence, 27 or because he fails to docket it, 28 or 
the clerk fails to file it. 29 

e. Objections and Proceedings Thereon 

Claims filed against an insolvent decedent’s estate 
usually are allowed as of right unless objections are filed 
within the time allowed. 

Unless objections are filed the allowance of a 
claim duly filed against an insolvent decedent’s es¬ 
tate is usually a matter of right and no objection 
thereto can be heard in the proceedings before the 
court or commissioners, 30 except where defenses 
have arisen after the time for filing objections has 
expired. 31 A defense that a claim was not filed 
within the statutory period may be raised by ex¬ 
ceptions to the report of the master, or by a motion 
to dismiss the claimant’s petition. 32 


15. Mass.—Ryan v. Lyon, 99 N.E. 

169, 212 Mass. 416. 

24 C.J. p 718 note 25. 

Extension to permit appeal 

A statute providing for an exten¬ 
sion of time to creditors who through 
accident, mistake, or misfortune fail 
to present claims within the time 
limited did not enable the court to 
extend the time for the sole purpose 
of permitting an appeal.—Norcross 
v. Haskell, 118 A. 846, 80 N.H. 396. 

Lack of notice 

Where coexecutors of insolvent es¬ 
tate obtained revival of commission 
on claims without notice to creditors, 
and then obtained an allowance of 
claim of one coexecutor against es¬ 
tate, action was fraud in law, al¬ 
though there was full compliance 
with every express statutory re¬ 
quirement in revival of the com¬ 
mission and the hearing and allow¬ 
ance of claim, in view of sons* trust 
rel&tiop. to creditors.—Reconstruction 
Finance Corporation v. Lee, 287 N.W. 
757, 290 Mich. 328. 

16. Miss.—Geisenberger v. Progress 
Knitting Mills, 74 So. 331, 113 Miss. 
495. 


17. Ala.—Middleton v. Maull, 16 
Ala. 479. 

18. Miss.—Allen v. Keith, 26 Miss. 
232. 

19. Ala.—Lattimore v. Williams, 8 
Ala. 428. 

24 C.J. p 718 note 23. 

20- Conn.—American Bd. Foreign 
Missions Comrs.’ Appeal, 27 Conn. 
344. 

24 C.J. p 718 note 27. 

21. Ky.—Huffman v. Moore, 41 S.W. 
292, 101 Ky. 288, 19 Ky.L. 461. 

24 C.J. p 718 note 28. 

22. Ala.—Planters' & Merchants' 
Bank v. Smith, 14 Ala 416. 

23. Ala—Erwin v. McGuire, 44 Ala 
499. 

24. Ala.—Carhart v. Clark, 31 Ala. 
396. 

24 C.J. p 718 note 31. 

25. Ala.—Gaffney v. Williamson, 21 
Ala 112. 

24 C.J. p 718 note 32. 

26. Tenn.—Woods v. Woods, 41 S. 
W. 345, 99 Tenn. 50. 

24 C.J. p 718 note 35. 

Withdrawal and refiling 
Where a claim is withdrawn on the 


administrator's false representation 
of solvency, this is not an abandon¬ 
ment of the claim, and the claim 
should be allowed if reflled before 
the assets are distributed.—Stamps 
v. Bell, 2 Baxt., Tenn., 170. 

Tax claim 

A statute providing that personal 
tax shall be presented against es¬ 
tates of insolvent debtors in same 
manner as other indebtedness is not 
mandatory.—State ex rel. and to Use 
of Graves v. Farmers' Trust Co. of 
Macon, Mo„ 31 S.W.2d 1069. 

27. Ala.—Ross v. Ross, 20 Ala. 105. 

28. Ala.—Henderson v. Henderson, 
67 Ala. 519. 

29. Ala.—Rutherford v. Mobile 
Branch Bank, 14 Ala. 92—Gaffney 
v. Williamson, 12 Ala. 628. 

30. Ala.—Thames v. Herbert, 61 Ala. 
340. 

24 C.J.,p 719 note 56. 

Allowance or rejection of claims see 
infra § 681. 

31. Ala.—Christopher v. Stewart, 32 
So. 11, 133 Ala. 348. 

32. Tenn.—Smith v. Sprout, Ch., 68 
S.W. 376. 
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If there is a conflict of evidence on facts of 
the claim, an issue may be submitted to the jury 
for determination; 33 but if a jury is not demanded, 
it is the duty of the judge to decide the issue under 
the rules prevailing in courts of law. 34 

Where a claim has been transferred before ob¬ 
jection is filed to its allowance, the transferee may 
intervene and become the actor, where issues are 
formed against its allowance. 35 

Who may object. In proceedings before the 
court or commissioners with reference to a claim 
filed against the insolvent estate, objections to the 
claim may, so far as the statutes sanction, be filed 
by the executor or administrator, 36 or by the dis¬ 
tributees, 37 or other creditors. 38 

Time for objections . Objections to the claim 
must be made and filed within the time prescribed 
by statute, 39 or, in the absence of a statutory pro¬ 
vision limiting the time, within a reasonable time; 40 
but it has been held that an objection that the claim 
was not filed 41 or verified 42 within the time pre¬ 
scribed by statute may be made at any time before 
the hearing or at the hearing; and it has also been 
held that matters occurring after the declaration 
in insolvency, which are a valid bar to the demand, 
or which deprive the creditor of all right in equity 
and good conscience to share in the distribution, 
may be shown at any time before a final decree 
declaring the amount of the claim and the ratable 
proportion of the assets to which the claimant is 
entitled. 43 

f. Report of Commissioners 

The commissioners appointed to examine claims pre¬ 
sented against an insolvent decedent’s estate should make 
a report to the court within the time allowed. 
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After receiving and adjudicating claims against 
the insolvent estate of a decedent, the commission¬ 
ers should make their report to the court of pro¬ 
bate, within the prescribed time; 44 but it has been 
held that the report of a commission to examine 
claims is not void because not made within the time 
limited in the order of appointment. 45 The report 
should not embrace preferred claims, 46 and it is 
sufficient if it states simply that a claimant was al¬ 
lowed a sum named, even though he made several 
distinct claims. 47 Jt need not appear of record that 
the report of the commissioners was made under 
oath, 48 or that the advertisement of their meeting 
was made according to the directions of the court. 49 
Objection to the report must be taken by way of 
exceptions thereto. 50 

It is the duty of the representative to give notice 
of a pending suit against the estate to the commis¬ 
sioners and to insist that a reservation be made 
to meet the judgment in such suit, and if he does 
not, and the report of the commissioners is ac¬ 
cepted, it seems he will be liable to the creditor for 
his pro rata share of the assets. 51 

Conclusiveness. The report is in the nature of a 
judgment and is conclusive on all interested there¬ 
in who fail properly to object thereto, 52 especially 
where it has been accepted and approved by the 
probate court, 53 and, except to correct a mistake 54 
or supply an omission, 55 the court should not there¬ 
after reopen the report unless the former orders 
were null and void. 56 

The report is not conclusive, however, on one 
who was not a party to the proceedings, and had 
no right to appeal therefrom, 57 and it has been held 
that a claim which was filed merely by way of no- 
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33. Miss.—Reed v. Wiley, 13 Miss. 
394. 

24 C.J. p 719 note 58. 

34. Ala.—Nooe v. Garner, 70 Ala. 
443. 

35. Ala.—Thornton v. Moore, 61 
Ala. 347. 

36. Ala.—Gaffney v. Williamson, 21 
Ala. 112. 

24 C.J. p 719 note 47. 

37. Ala.—Christopher v. Stewart, 32 
So. 11, 133 Ala. 248—Eubank v. 
Clark, 78 Ala. 73. 

38. Ala.—Christopher v. Stewart, 32 
So. 11, 133 Ala. 348. 

24 C.J. p 719 note 49. 

39. Ala.—Christopher v. Stewart, su¬ 
pra. 

24 C.J. p 719 note 50. 

40. Ala.—Steele v. Weaver, 20 Ala. 
540. 

41 . Ala.—Hogan v. Calvert, 21 Ala. 
194—Bartol v. Calvert, 21 Ala. 42. 


42. Ala.—Carhart v. Clark, 31 Ala. 
396. 

43. Ala.—Thornton v. Moore, 61 Ala. 
347—Thames v. Herbert, 61 Ala. 
340. 

44. Miss.—Saunders v. Planters' 
Bank, 10 Miss. 287. 

24 C.J. p 720 note 80. 

Appointment of commissioners see 
supra § 675. 

45. R.I.—Providence Steam Carpet 
Beating Co. v. Hazard, 37 A. 635, 
20 R.I. 131. 

46. Me.—Flitner v. Hanley, 19 Me. 
261. 

47. R.I.—Littlefield v. Clark, 3 R.I. 
265. 

48. Miss.—Herring v. Wellons, 13 
Miss. 354. 

49. Miss.—Herring v. Wellons, su¬ 
pra. 

50. Ky.—Crutcher v. Cavanaugh, 12 
Ky.L. 292. 


Miss.—Hemphill v. Fortner, 19 Miss. 
344. 

51. Miss.—Trezevant v. McQueen, 20 
Miss. 575. 

52. Mass.—Bordman v. Smith, 4 
Pick. 212. 

24 C.J. p 720 note 86. 

53. Me.—Bates v. Ward, 49 Me. 87. 
Miss.—Hemphill v. Fortner, 19 Miss. 

344. 

24 C.J. p 721 note 87. 

54. Mass.—Towle v. Bannister, 16 
Pick. 255. 

55. Miss.—Hemphill v. Fortner, 19 
Miss. 344. 

56. Mass.—Parsons v. Mills, 2 Mass. 

80 . 

24 C.J. p 721 note 88. 

57. N.H.—Matthews v. Hutchins, 40 
A. 1063, 68 N.H. 412. 
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tice and which was considered as withdrawn at the 
time of the report, was not adjudicated on. 58 

g. Reference of Disputed Claims 

Claims against an insolvent decedent’s estate which 
have been rejected by the commissioners may be sub¬ 
mitted to referees. 

A submission of disputed claims to referees is 
sometimes permitted where the claims submitted to 
the commissioners have been rejected by them in 
whole or in part. 59 The referees’ report in such 
cases should include the evidence upon which they 
based their report; and, if erroneous, may be set 
aside by the probate court upon exceptions taken, 60 
or may be recommitted to the referees if it appears 
to the court that the ends of justice will thus be 
best subserved. 61 

§ 680 . - Proof of Claims 

A claim filed against an insolvent decedent’s estate, 
the validity of which is not disputed, may be established 
by the accompanying affidavit of the claimant; but if 
the claim or affidavit is objected to the claim must be 
proved by competent evidence. 

Where the claim against an insolvent decedent’s 
estate is properly filed and its validity is not disput¬ 
ed by the executor or administrator, the affidavit of 
claimant, if regular, is sufficient to establish it and 
no other proof should be called for; 62 but if the 
claim or affidavit is duly objected to the creditor 
must prove his claim by competent evidence. 63 

Notes and obligations of the deceased insolvent 
are not conclusive proof of the debts of which they 
are evidence, but such additional proof by affi¬ 
davit or otherwise should be furnished as will sat¬ 
isfy the commissioners or other tribunal of the 


fairness and validity of the claim. 64 It is not al¬ 
ways deemed necessary to produce the original note 
or instrument on which the debt is founded, and 
if a claim is disallowed and then sued on at com¬ 
mon law plaintiff is not confined to the proof he 
produced before the commissioners. 65 

Presumptions . A presumption that the necessary 
proof of the ownership of the claim was made will 
arise where the record does not show that plain¬ 
tiff, to whom a claim against the insolvent estate 
was decreed, was not the proprietor. 66 

Judgment as conclusive evidence. Where a de¬ 
fendant dies pending a suit, and his administrator 
admits the claim to be due and represents the estate 
to be insolvent, the judgment rendered against de¬ 
cedent’s estate is to be laid before the commission¬ 
ers of insolvency and by them received as conclu¬ 
sive evidence of the debt and reported by them ac¬ 
cordingly. 67 

§ 681 . - Allowance or Rejection 

The power to allow or reject claims against an In¬ 
solvent decedent's estate rests with the commissioners 
or the court, and in the absence of fraud their determina¬ 
tion is binding. The amount allowed must be fairly de¬ 
termined. 

Claims against an insolvent estate, arising in de¬ 
cedent’s lifetime, are to be decided on as they ex¬ 
isted on the date of his death. 68 In some juris¬ 
dictions the power of allowing or disallowing claims 
belongs to the commissioners, and their action in 
this respect is binding on the estate and its credi¬ 
tors unless seasonable objection is made .thereto, 69 
or there is fraud in the proceedings before the 
commissioners; 70 but in other jurisdictions the pro¬ 
bate court is invested with power in such matters. 71 


58. Mass.—Ostrom v. Curtis, 1 Cush. 
461. 

59. Miss.—Green v. Creighton, 15 
Miss. 197. 

24 C.J. p 721 note 95. 

©0. Miss.—Green v. Creighton, su¬ 
pra. 

24 C.J. p 721 note 97. 

61. Miss.—Reed v. Wiley, 13 Miss. 
394. 

62. Ala.—McNeil v. Macon, 20 Ala. 
772. 

63. Ala.—Woodruff v. Winston, 68 
Ala, 412. 

24 C.J. p 719 note 42. 

4monnt which may he proved 
(1) Where value of collateral for 
demand note for twenty' thousand 
dollars was fifteen thousand dollars 
at time of death of insolvent maker, 
who owned only half the beneficial 
interest therein,' holder was entitled 
to prove full amount of debt upon 
allowing credit for. seven thousand 


five hundred dollars.—In re Emlen's 
Estate, 4 A.2d 143, 333 Pa. 238. 

(2) Where interest of deceased in¬ 
solvent debtor in property pledged 
had been acquired by creditor on 
nominal bids in foreclosure proceed¬ 
ings, which deceased never ques¬ 
tioned, creditor was entitled to prove 
full amount of unpaid balance, since 
he had no “security” to surrender. 
—In re Emlen’s Estate, supra. 

(3) Where interest of deceased in¬ 
solvent debtor in property pledged 
had been conveyed ‘to another and 
property was acquired by creditor 
on nominal bid in foreclosure pro¬ 
ceeding before decedent’s death, cred¬ 
itor was entitled to prove full 
amount of unpaid balance, since he 
had no “security” to surrender.—» 
In re Emlen’s Estate, supra^ 

64. La.—Warren's Succession, 4 La 

Ann. 451. 

65*. Wis,—rQole y. Lightfoot, 4 Wis. j 

295. . , I 


66. Ala.—Boggs v. Mobile Branch 
Bank, 12 Ala. 494. 

67. Mass.—Bullard v. Dame, 7 Pick. 
239. 

68. Vt.—Blackmer v. Blackmer, 5 Vt. 
355. 

69. Conn.—Shelton v. Hadlock, 25 A. 
483, 62 Conn. 143. 

24 C.J. p 719 note 62. 

Appointment of commissioners see 
supra § 675. 

Power to pass on equitable claims 
Commissioners combine the powers 
of law and equity to such an extent 
that they should allow a claim which 
a court of equity would enforce.— 
Shelton v. Hadlock, supra—24 C.J. 
p 719 note 65. 

7a Me.—Hall v. Merrill, 67 Me. 112. 
71. Ala.—Heydenfeldt v. Towns, 27 
Ala. 423. 

24 C.J. p 720 note 66. 

Orphans* court 

.Since a personal representative 
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The judgment of the court on a hearing as to the 
validity and priority of claims against an insolvent 
estate, held pursuant to nocice, is final and binding 
unless appealed from, and it cannot be attacked col¬ 
laterally except for fraud or mistake. 72 However, 
the allowance is not a judgment which becomes dor¬ 
mant by lapse of time as against newly discovered 
assets of such estate, 73 and such allowance may 
be impeached for fraud by one sought to be affect¬ 
ed by such allowance, who was not a party or privy 
to the proceeding. 74 A claim allowed in favor of 
an administrator ma}* be disproved in an action on 
his bond. 75 A claim presented by the representative 
individually, if not fraudulent should not be disal¬ 
lowed simply on the ground that limitations have 
run against it. 76 The rejection of a claim secured 
by a pledge, mortgage, or ether lien only bars the 
right of claimant to any portion of the general fund 
in the hands of the administrator for payment, 
and does not discharge the lien. 77 

Determination of amount. The allowance should 
be positive and intelligible in expression as to the 
amount allowed. 78 In general the commissioners 
should reckon the total allowance of claims on fair 
principles which do justice to all the creditors 
alike, 79 and should offset mutual debts or claims 
between each creditor and decedent, reporting only 
the balance which they find due. 80 A judgment and 
costs of suit against decedent's estate may be add¬ 
ed to the list of claims against the estate, 81 and, 
on the other hand, a judgment against claimant in 
favor of the estate may be deducted from his 
claim. 82 


Interest on the claim may be allowed in a proper 
case, 83 but the disallowance of interest or. a mort¬ 
gage note on the ground of usury is not conclusive 
on the mortgagee cn the question of usury in a 
subsequent action to foreclose the mortgage. 84 

§ 682 . - Review 

a. In general 

b. Proceedings 

c. Hearing and determination 

a. In General 

An aggrieved person ordinarily may appeal from the 
allowance or rejection of claims against an insolvent de¬ 
cedent’s estate. 

An appeal ordinarily may be taken from the re¬ 
port of the commissioners allowing or rejecting 
claims, 85 or from the action of the probate court 
in accepting or rejecting such report, 86 or allowing 
or disallowing claims. 87 The appeal usually may 
be taken by any person interested or aggrieved, 88 
as. for example, the personal representative, 89 a 
creditor, 90 or even, it has been held, an heir or 
distributee. 91 

b. Proceedings 

An appeal from the allowance or disallowance of a 
claim against an insolvent decedent’s estate must be 
taken in the manner and within the time prescribed by 
statute. 

An appeal from the allowance or disallowance 
of a claim against an insolvent decedent's estate 
must be taken in the manner prescribed by stat- 


who has presented his own claim 
against the estate cannot elect to 
proceed at law or in equity against 
himself, such claim should be tried 
before the orphans* court—Wheedon 
v. Nichols, 65 A. 445, 72 N.J.Eq. 366. 

72. Miss.—Maxey v. Goolsby, 98 So. 
99, 133 Miss. 554. 

73. Neb.—Sharp v. Citizens* Bank, 
98 N.W. 50, 70 Neb. 758. 

74. N.H.—Matthews v. Hutchins, 40 
A. 1063, 68 N.K. 412. 

75. Conn.—Sherman v. Talman, 2 
Root 140. 

76. N.J.—Wheedon v. Nichols, 65 
A. 445, 72 N.J.Eq. 366. 

77. N.H.—Tuttle v. Robinson, 33 
N.H. 104. 

78. Vt.—Lowry v. Stevens, 6 Vt 
113. 

79. Ill.—Ramsay v. Ramsay, 63 N. 
E. 618, 196 Ill. 179. affirming 97 
Ill.App. 270. 

24 C.J. p 720 note 67. 

JPuneral expenses 

Where the funeral expenses in 


an insolvent estate have not been 
paid, but.a claim therefor, in a lump 
sum, is submitted by accountant to 
the auditing judge as an admitted 
preferred claim, without any facts 
showing how the total is composed 
or justifying it, the auditing judge 
is not bound to allow the claim in 
the amount presented simply be¬ 
cause no other creditor objects, and 
if, in the exercise of his discretion, 
it appears excessive, he may allow 
it only in an amount which he be¬ 
lieves reasonable.—In re Hughes* 
Estate, 56 Montg.Co., Pa., 81. 

80. Kan.—Helms v. Harclerode, 70 
P. 866, 65 Kan. 736. 

24 C.J. p 720 note 68. 

81. Mass.—Healy v. Root, 11 Pick. 
389. 

82. Me.—Ellis v. Smith, 38 Me. 114. 

83. Mass.—Bowers v. Hammond, 31 
N.E. 729, 139 Mass. 360. 

24 C.J. P 7-20 note 71. 

84. Conn.—Loomis v. Eaton, 32 
Conn. 550. 


85. R.I.—Harris v. Angell* 16 A. 
142, 17 A. 909, 16 R.I. 347. 

24 C.J. p 721 notes 99, 4. 

86. Conn.—Peck v. Sturges, 11 
Conn. 420. 

24 C.J. p 721 note 5. 

87. Me.—In re Donnell, 96 A. 230, 
114 Me. 324. 

24 C.J. p 722 note 6. 

88. N.H.—Sawyer v. Copp, 6 N.H. 
42. 

24 C.J. p 721 note 99. 

89. Conn.—Gillette’s Appeal, 74 A. 
762, 82 Conn. 500. 

24 C.J. p 721 note 1. 

Appeals by executors and admin¬ 
istrators generally see Appeal and 
Error § 193. 

90. N.H.—Foster v. Clark, 61 N.H. 
29. 

24 C.J. p 721 note 2. 

Appeals by creditors generally see 
Appeal and Error 9 188. 

91. R.I.—Harris V. Angell, 16 A. 
142, 17 A. 909, 16 R.L 347. 

24 C.J. p 721 note 3. 

Appeals by heirs or distributees gen¬ 
erally see Appeal and Error 9 195. 
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ute. 92 Appellant should aver in the reasons as¬ 
signed for appeal the extent of his interest, and 
how it is affected by the decision appealed from. 93 
The grounds of objection must be stated with rea¬ 
sonable certainty, although minuteness and exact 
precision are not essential. 94 

The appeal should be taken by appellant within 
the time prescribed by statute 95 and due notice giv¬ 
en to parties adversely interested* 96 who should, if 
claimants, bring their claims before the appellate 
court in the prescribed time and manner. 97 

Bond. If appellee is entitled to require a bond 
he may waive such privilege. 98 

c. Hearing and Determination 

The general rules governing the hearing and de¬ 
termination of appeals in civil cases ordinarily apply to 
appeals from the allowance or rejection of claims against 
an insolvent decedent’s estate. 

On appeal from the allowance or disallowance of 
a claim against an insolvent decedent's estate only 
such questions or matters will be heard and deter¬ 
mined as were considered below and are properly 
brought before the appellate court. 99 Where the 
single issue is whether the claim itself ought to be 
allowed against the estate, formal pleadings are not 
necessary. 1 Under some statutes claimant may, on 
appeal from proceedings had before the commis¬ 
sioners, amend any defect, mistake, or informality 
in the statement of his claim which does not change 
the ground of the action. 2 Affidavits in explana¬ 
tion or contradiction of the testimony on which 

92. Me.—Morgan v. McCausland, 52 
A. 931, 96 Me. 449. 

24 C.J. p 722 note 8. 

Separate appeals 

Single appeal from rulings of 
commissioners as to several claims 
were dismissible on executor’s plea 
in abatement, on the ground that the 
allowance of claims of creditors in 
severalty must be appealed from 
separately.—Kenney v. Bl&keslee, 

188 A. 263, 122 Conn. 242. 

Venue 

An appeal from a decision of com¬ 
missioners may be brought in the 
county where the administrator re¬ 
sides, although administration was 
granted in another county.—Gould v. 

Carlton, 55 Me. 511. 

93. Conn.—Saunders v. Denison, 20 
Conn. 521. 

94. Vt.—Barnard v. Barnard, 16 Vt. 

223. 

95. Me.—Robbins Cordage Co. v. 

Brewer, 48 Me. 481. 

24 C.J. p 722 note 13. 

At any term 

Appeals by administrator and de¬ 
cedent's widow from decrees hold- 


the petition is founded, as set forth in the petition 
itself, must be taken on notice, or filed a sufficient 
length of time to enable the party to examine them. 3 

The statutes sometimes permit the court to re¬ 
quire the creditor to submit to examination under 
oath, 4 but such a statute does not authorize claim¬ 
ant to testify on his own motion. 5 A statute re¬ 
quiring on an appeal from a commissioner a pro¬ 
duction of attested copies of the petition, declara¬ 
tion, and order of notice does not make his report 
competent evidence on the trial in the appellate 
court. 6 In the hearing and determination of a 
claim on appeal, issues for a jury trial are some¬ 
times framed. 7 

It has been held that claims against the estate 
which were fixed by a master and confirmed by the 
court cannot be disturbed on appeal if supported 
by any evidence. 8 The appellate court may remand 
the case. 9 

Stay of proceedings. Proceedings on appeal by 
a creditor of an insolvent estate from the allowance 
of the claim of another creditor whose demand is 
much larger than appellant's will be stayed to await 
the determination of an appeal taken by the admin¬ 
istrator from the allowance of the claim of the ap¬ 
pealing creditor. 10 

§ 683. Rights and Remedies of Creditors 

Creditors are entitled to have the property of an in¬ 
solvent decedent applied to the payment of their claims. 
A creditor may contest the claims of other creditors and, 

1. Conn.—Tolies’ Appeal, 9 A. 402, 
54 Conn. 521. 

2. Conn.—Huntington’s Appeal, 48 
A. 766, 73 Conn. 582. 

24 C.J. p 722 note 19. 

3. Vt.—-Wing v. Bates, 16 Vt. 148. 

4. N.H.—Dyer v. Stanwood, 7 N.H. 
261. 

5. Me.—Morse v. Page, 25 Me. 496. 

& N.H.—Cook v. Bennett, 51 N.H. 
85. 

7. Conn.—Tolies’ Appeal, 9 A, 402, 
54 Conn. 521. 

8. Tenn.—Hyder v. Hyder, 66 S.W. 
2d 235, 16 Tenn.App. 64. 

9. To ascertain right to year’s sup¬ 
port 

Appellate court was warranted in 
remanding case to determine wheth¬ 
er deceased's minor heirs, made par¬ 
ties to creditors' suit in chancery, 
had the right to year’s support— 
Hyder v. Hyder, 6$ S.W.2d 235, 16 
Tenn.App. 64. 

10. N.H.—Farr v. Williams, 47 N.H. 
560. 


ing insurance on deceased's life sub¬ 
ject to payment of estate's debts, 
allowing damages for breach of land 
contract, and awarding attorney's 
fees, were discretionary appeals, 
allowable at any term in court's dis¬ 
cretion.—Hyder v. Hyder, 66 S.W. 
2d 235, 16 Tenn.App. 64. 

96. R.I.—Sheldon v. Johnston Prob. 
Ct, 5 R.I. 436. 

24 C.J. p 722 note 14. 

97. N.H.—Sumner v. Fisk, 45 N.H. 
588. 

99. N.H.—Rich v. Eldredge, 42 N. 

H. 246. 

99. Me.—Morgan v. McCausland, 52 
A. 931, 96 Me. 449. 

24 C.J. p 722 note 17. 

Oil appeal from commissioner’s de¬ 
cision respecting creditor's claim 
against decedent’s estate, superior 
court’s jurisdiction is limited to 
claim presented to, and decided by, 
commissioner; no jurisdiction of su¬ 
perior court except as probate court 
of appeal attaches, and it may not 
change the form of proceeding or 
join new parties.—Applin v. Knowl- 
ton, 158 A. 131, 85 N.H. 320. 
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in the absence of waiver or estoppel, may hold the repre¬ 
sentative accountable for his conduct in the administra¬ 
tion of the estate. 

Under some statutes the creditors of an insolvent 
estate have the right to nominate a person as ad¬ 
ministrator of any unadministered property, rights, 
and credits of the estate. 11 Except as statutes oth¬ 
erwise provide, creditors of an insolvent decedents 
estate are entitled to have all the property of de¬ 
cedent applied to the payment of their debts. 12 
Every creditor has the right to contest the claims 
of other creditors or claimants 13 provided his claims 
or objections are presented in the prescribed time 
and manner. 14 

The debt of a surety to the estate of his deceased 
principal will not be enforced where the estate is 
insolvent and the surety is liable as such for a sum 
largely in excess of the estate’s claim against him. 15 

Waiver or estoppel. A creditor who consents to 
a marshaling of assets and the delivery of the as¬ 
sets of the estate by the representative to a receiver 
does not waive, and is not estopped from asserting, 
a right against the representative personally aris¬ 
ing from his conduct in the administration of the 
estate. 16 

§ 684. - Actions 

a. In general 


b. Suits in equity 

c. Time to sue, limitations, and laches 

d. Defenses 

e. Parties, pleading, and evidence 

f. Judgment and relief 

a. In General 

As a general rule a creditor may not bring an action 
on his full claim against the personal representative after 
the estate has been represented or declared as insolvent. 

As a general rule after the representation or 
declaration of insolvency a creditor cannot bring 
an action on his full claim against the executor or 
administrator. 17 Exceptions to this rule have been 
recognized, however, where the claim sued on is a 
preferred one, not affected by the insolvency, 18 
where the estate proves solvent, 19 and where the es¬ 
tate hhs been wasted and not accounted for by the 
representative; 20 and under some statutes a suit 
may be prosecuted for the purpose of establishing 
the claim, the judgment thereon to be enforced and 
collected in the manner provided for the collection 
of other claims against the estate. 21 The creditor 
may also sue the representative where his claim is 
rejected 22 and the representative gives him notice 
to sue. 23 

After the proceedings in insolvency a creditor’s 
right is generally to maintain an action against the 
representative only for the balance allowed him by 


11- Ala.—Julian v. Woolbert, 81 So. 
32, 202 Ala. 530. 

24 C.J. p 723 note 26. 

12- Wash.—In re Krueger's Estate, 
119 P.2d 312. 

24 C.J. p 725 note 76. 

Payment of claims and distribution 
see infra § 685. 

Sales under court order see supra § 
678. 

Rents collected by receiver ap¬ 
pointed to take charge of the realty 
of an insolvent decedent are prop¬ 
erly applied to decedent’s debts.— 
Stephens v. Mason, 1 Tenn.App. 246. 

13- Pa.—In re Claghorn, 37 A. 918, 
181 Pa. 600, 59 Am.S.R. 680. 

24 C.J. p 723 note 29. 

“Validity of mortgage 

(1) Creditors may contest the val¬ 
idity of a chattel mortgage given by 
decedent where a statute gives them 
a. lien on estate assets.—Federal Re¬ 
serve Bank of Philadelphia v. Welch, 
192 A. 431, 122 N.J.Eq. 90—24 C.J. 
p 723 note 29 [a] (2). 

(2) A general creditor having no 
lien on property of estate could not 
assert invalidity of mortgage in 
foreclosure proceeding on ground 
that renewal affidavit had not been 
filed; but such creditor could have 
mortgage foreclosure decree vacated 


on ground of administrator’s con¬ 
structive fraud in failing to inter¬ 
pose defense of statute of limita¬ 
tions.—Missoula Trust & Savings 
Bank v. Boos, 77 P.2d 385, 106 Mont. 
294. 

14. Miss.—Dahlgren v. Duncan, 15 
Miss. 280. 

Pa—Koons V. Koons, 24 A. 95, 148 
Pa. 585. 

15- Va—Barnes v. Barnes, 56 S.E. 
172, 106 Va. 319. 

16. Ga.—Cox v. Staten, 147 S.E. 
137, 39 GaApp. 294. 

17. Mass.—Boston Fourth Nat. 
Bank v. Mead, 102 N.E. 69, 214 
Mass. 549. 

24 C.J. p 723 notes 32, 35 [a], p 712 
note 20. 

Effect of representation of insolven¬ 
cy on pending actions see supra § 
674 b. 

Suit in federal court 

(1) The fact that an estate has 
been represented insolvent in one 
state does not deprive a citizen of 
another state of a right to bring suit 
against the administrator in the fed¬ 
eral court.—Hunt v. Danfort, C.C. 
R.I., 12 F.Cas.No.6,887, 2 Curt. 592. 

(2) Although a decree of insolven¬ 
cy by a state court is no bar to the 
rendition of a judgment in an action 
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at law in the federal courts, such 
judgment will, if the estate is ac¬ 
tually insolvent, be enjoined in equi¬ 
ty, and the creditor compelled to 
come in and take his place with oth¬ 
er creditors of the estate.—Byrne v. 
McDow, 23 Ala. 404. 

Suit on judgment against estate 
Ordinarily no suit can be main¬ 
tained against the personal repre¬ 
sentative individually, on a judg¬ 
ment recovered against the estate, 
if he has properly reported the es¬ 
tate insolvent.—Barber v. Collins, 30 
A. 796, 18 R.L 760—24 C.J. p 713 
note 43. 

18L Me.—Pattee v. Lowe, 36 Me. 
138. 

19- Me.—Pattee v. Lowe, supra. 

24 C.J. p 723 note 34. 

20. Miss.—State v. Bowen, 45 Miss. 
347. 

24 C.J. p 723 note 35. 

21. Fla.—-Wilson v. Broward, 15 
Fla. 587. 

N.J.—Crisp v. Dunn, 29 A. 166, 56 
N.J.Law 355. 

22. R.I.—James v. James, 14 ILL 
564. 

24 C.J. p 723 note 37. 

23. N.J.—Smith v. Crater, 12 A. 530, 
i 43 N.J.Eq. 636 . 
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the commissioners, 24 or for his pro rata share of 
the dividend decreed by the probate court, 25 his 
usual remedy in such cases being either by a suit 
on the representative’s administration bond 26 or by 
debt on the decree of distribution. 27 If the credi¬ 
tor is paid his pro rata share he cannot sue for 
the balance of his claim, 28 unless it is a preferred 
one, which has been paid only a pro rata share with 
general creditors. 29 

b. Suits in Equity 

A creditor of an insolvent decedent's estate may 
maintain appropriate suits in equity to reach or protect 
the assets of the estate. 

A creditor of an insolvent decedent’s estate may 
maintain a bill in equity to wind up such estate and 
to subject it to the payment of debts generally, 30 
or he may maintain a bill to subject certain assets 
to the payment of his judgment, 31 to set aside a 
fraudulent conveyance or sale by the decedent, 32 
to annul a fraudulent judgment against decedent, 33 
to nullify the allowance of an improper claim as¬ 
serted by the executor in his own favor, 34 or to 
restrain proceedings under a judgment at law ob¬ 
tained by another creditor after the estate -vyas 
declared insolvent. 35 A creditor cannot, however, 
by any such suits, acquire a preference over other 
creditors. 36 

c. Time to Sue, Limitations, and Laches 

Proceedings by creditors against an insolvent de¬ 
cedent’s estate may not be brought before or after the 
time prescribed by statute. Laches may bar a suit by a 
creditor. 


Creditors are usually forbidden to bring suit 
within a prescribed period after the granting of 
administration, except as to preferred claims not 
affected by decedent’s insolvency. 37 It is also gen¬ 
erally provided that suits by creditors to enforce 
their claims are barred if they are not brought 
within a certain time prescribed by statute, 38 un¬ 
less new assets come into the representative’s 
hands; 39 but it has also been held that the balance 
of a claim against the estate on which a dividend 
has been paid is not within the statute of limita¬ 
tions. 40 

Laches. A creditor’s right to sue in equity may 
be barred by lapse of time or laches. 41 

d. Defenses 

In an action by a creditor against an Insolvent de¬ 
cedent's estate various defenses may be urged by the 
personal representative. 

The personal representative of an insolvent es¬ 
tate can defend a suit brought against him for a 
debt due from his decedent only by showing an 
account of administration properly settled in the 
probate court, or by regular proceedings in insol¬ 
vency under statute, 42 and it has been held that 
when a claimant elects to proceed against the per¬ 
sonal representative the latter is not bound to inter¬ 
pose the bar of limitations. 43 An administrator 
who distributes the entire fund in his hands pend¬ 
ing an appeal by a creditor whose claim is disal¬ 
lowed cannot set up such distribution in bar of an 
action by the creditor against him on a settlement 
made after a 'reversal of the disallowance; 44 nor 


24. Vt.—3>oolittle v. Hunsden, 

Brayt. 41. 

25. Miss.—State v. Bowen, 45 Miss. 
347. 

24 C.J. p 723 note 40. 

26. Mass.—Mansfield v. Patterson, 
15 Mass. 491. 

24 C.J. P 723 note 41, 

27. Me.—Wass v. Bucknam, 40 Me. 
289. 

28. Pa.—Siebert v. Zinkland, 26 
Fittsb.Leg.J. 137. 

29. Me.—Filtner v. Hanley, 19 Me. 
261. 

30. Tenn.—Treece v. Carr, App., 58 
S.W. 1078. 

24 C.J. p 724 note 46. 

Creditors’ suit 

(1) General creditors' bill is not 
maintainable against an administra¬ 
tor, but 'a suit to administer an in¬ 
solvent estate is, provided the ad¬ 
ministration has been removed from* 
the county to the chancery court.— 
Hyder v. Hyder, 66 S.W.2d 235, 16 
Tenn.App. 64. 

(2) Creditors who have .treated a 


suit against an administrator as an 
insolvency proceeding are not enti¬ 
tled to a judgment against him 
without reference to the insolvency 
of the estate.—Hyder v. Hyder, su¬ 
pra. 

31. Tenn.—Simpson v. Simpson, 7 
Hump hr. 275. 

24 C.J. p 724 note 47. 

32. Tenn.—West v. Kern, 43 S.W.2d 
388, 163 Tenn. 377. 

24 C.J. p 724 note 48. 

Conditions precedent 
Equitable aid may be invoked by 
creditor to set aside an alleged 
fraudulent conveyance on establish¬ 
ment of claim at law against estate, 
and on showing that he is a sub¬ 
sisting creditor.—Buckley v. Maupin, 
Mo., 125 S.W.2d 820. 

33. La.—Morris v. Williams, 6 La. 
Ann. 391. 

24 C.J. p 724 note 49. 

34. Mich.—Reconstruction Finance 
Corporation v. Lee, 287 N.W. 757, 
290 Mich. 328. 

35. Ala.—^Byrne v. McDow, 23 Ala. 
404. 

Fla,—Scarlett v. Hicks, 13 Fla, 314. 

6S& 


36. Pa,—People's Nat. Bank v. 
Kern, 8 Pa.Dist. 72. 

24 C.J. p 724 note 51. 

37. Me.—Smith v. Rhodes, 29 Me. 
360—Severance v. Hammatt, 28 
Me. 511. 

38. N.H.—Parsons v. Parsons, 29 
A. 999, 67 N.H. 419. 

24 C.J. p 724 note 53. 

39. U.S.—Dexter v. Arnold, C.C.R.I., 
7 F.Cas.No.3,855, 3 Mason 284. 

40. Mass.—Bancroft v. Andrews, 6 
Cush. 493. 

41. Tenn.—Stone v. Sanders, 1 Head 
248. 

24 C.J. p 724 note 45. 

42. Mass.—Cushing v. Field, 9 
Mete. 180. 

43. N.J.—Wheedon v. Nichols, 65 A. 
445, 72 N.J.Eq. 366. 

Power of representative to waive 
bar -of limitations generally see 
supra § 382. 

44. Ala.—Clark v. Guard, 73 Ala- 
. 456. 
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can the representative set up the allowance of a 
claim by the commissioners to the wrong person 
as a defense to an action by the proper person on 
the same claim. 45 

e. Parties, Pleading, and Evidence 

The persona! representative, and sometimes the heirs, 
are necessary parties to actions by creditors against the 
insolvent estate of a decedent. General rules of pleading 
and evidence ordinarily apply in such actions. 

The executor or administrator is generally a nec¬ 
essary party to proceedings against an insolvent es¬ 
tate in equity, 46 as are also the heirs where the bill 
has for its object the sale of land to pay debts. 47 

Pleading. The pleadings in an action brought on 
behalf of the creditors of an insolvent estate must 
be sufficient to justify the relief sought. 48 A dec¬ 
laration by a creditor on a claim which has been 
rejected by the commissioners should set forth the 
demand truly and state that it was laid before the 
commissioners and was rejected. 49 It is no objec¬ 
tion to a declaration by a creditor that he declares 
against himself as administrator. 50 In an action 
by a creditor, suing in behalf of all, against an 
administratrix and the county judge for an ac¬ 
counting, a petition which alleges collusion be¬ 
tween defendants and a fraudulent payment and 
retention of illegal fees to the prejudice of the 
creditors is sufficient as against demurrer. 51 

Evidence . The insolvency of the estate may be 
shown in a collateral proceeding by a creditor to 
enforce his claim, although the proof required to 
establish insolvency in such proceeding need not 
be as positive as when the insolvency is directly in 
issue. 52 

The opinion of the commissioners as to the facts 
with reference to a claim, as they appeared before 
them, is inadmissible to establish such claim in an 
action against the representative thereon. 53 In an 
action against a deceased attorney’s estate, found¬ 
ed on the attorney’s negligence in failing to col¬ 


lect a note, proof of the attorney’s admission that 
he had collected the money on the note and of his 
promise to pay it is not competent evidence for the 
creditor. 54 

f. Judgment and Relief 

In an action by a creditor against an insolvent de¬ 
cedent's estate the judgment must grant appropriate re¬ 
lief; it may sometimes be rendered for the benefit of all 
creditors although the bill is on behalf of one of them 
only. 

Where a creditor’s claim has been allowed by the 
commissioners, judgment may be rendered in an ac¬ 
tion by the creditor for the amount of the dividend 
awarded him by the court; 55 but if notice of dis¬ 
satisfaction with the commissioners’ report is given 
by the representative as required by statute, and the 
creditor in consequence brings an action at law, he 
may have judgment for a larger or smaller sum than 
that allowed by the commissioners 56 together with 
his costs in the action. 57 A writ, in an action of 
this kind, should contain no order to attach the 
goods of the intestate, and if it does it may be abat¬ 
ed by plea or motion, although unless so avoided the 
objection is waived. 58 A general decree may be 
rendered for the benefit of all creditors, although 
the bill is on behalf of one of them only, if it ap¬ 
pears by the answer that the estate is insolvent, and 
that there are other creditors to be paid ratably with 
plaintiff. 59 

A surety who brings an action on a note of the 
deceased insolvent, which he did not pay until after 
administration had ended, and to which the repre¬ 
sentative pleads plene administravit, may be entitled 
to a judgment quando acciderint. 60 

§ 685. Payment of Claims and Distribution 

a. In general 

b. Preferred claims 

c. Secured claims 

d. Rights of heirs or distributees 

e. Improper payments 


45. Me*—Salem First Nat. Bank v. 
Grant, 71 Me. 374, 36 Am.it 334. 

46. Ill.—McDowell v. Cochran, 11 
Ill. 31. 

24 C.J. p 724 note 60. 

47. Tenn.—Timmons v. Rainey, Ch., 
55 S.W. 21. 

Parties to proceedings for sale of 
land under order of court see su¬ 
pra §§ 561, 678. 

48. Pleadings held sufficient 

Tenn.—-West v. Kern, 43 S.W.2d 388, 
163 Tenn. 377. 

49. Mass.—Baton v. Whitaker, 6 
Pick. 465. 

59. Ala.—Ross v. Ross, 20 Ala. 105. 

24 C.J. p 725 note 63. 

34 C.J.S.—42 


53- Neb.—McGlave v. Fitzgerald, 93 
N.W. C92, 67 Neb. 417, 2 Ann.Cas. 
867. 

24 C.J. p 725 note 64. 

52. Ala.—Byrd v. Jones, 4 So. 375, 
84 Ala. 336. 

Evidence held sufficient to show 
that estate was prima facie insol¬ 
vent, as respects creditor’s right to 
have mortgage foreclosure decree 
vacated on ground that it was pro¬ 
cured through constructive fraud.— 
Missoula Trust & Savings Bank v. 
Boos, 77 P.2d 385, 106 Mont. 294. 

53. Conn.—Fitch v. Hyde, Kirby p 
258. . 


54. Ala.—Stubbs v. Beene, 37 Ala. 
627. 

55. Mass.—Peirce v. Whittemore, 8 
Mass. 282. 

56. Mass.—Burns v. Fay, 14 Pick. 
8 . 

24 C.J. p 725 note 70. t 

57. Mass.—Blake v. Dennis, 15 

Pick. 385. 

24 C.J. p 725 note 71. 

58. Me.—Thayer v. Comstock, 39 
Me. 140. 

59. N.Y.—Dias v. Bouchaud, 10 
Paige 445, reversed on other 
grounds 1 N.Y. 201. 

; 60. S.C.—Rosboraugh, v. Mills, 15 
1 S.E. 281, 35 S.C. 578. 
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a. In General 

Creditors of an insolvent decedent’s estate are to be 
paid pro rata in the order of their classification without 
preference of one over others of the same class. 

As a general rule the property of a deceased in¬ 
solvent debtor is applicable to the payment of his 
debts pro rata, 61 in the order of their classifica¬ 
tion, 62 no matter where the assets may be found or 
the creditors reside. 63 While the rights of a vigi¬ 
lant claimant should be protected, 64 no priority or 
preference of payment can be acquired by one cred¬ 
itor over other creditors of the same class. 65 

A claim of the personal representative against the 
insolvent estate can only be paid pro rata with oth¬ 
er creditors of the same class, 66 but where he has 
paid preferred claims out of his own funds he may 
become entitled to a preference by subrogation. 67 

Application of payments. Payments made by the 


representative from time to time go in reduction of 
the principal and interest then due, and where such 
payments exceed the interest due at the date of pay¬ 
ment, the excess must be applied on the principal. 68 

New or increased assets . Newly discovered as¬ 
sets become a trust fund for ratable distribution 
among creditors, 69 and the fact that certain credi¬ 
tors have, by their special discovery and exertion, 
made such assets available to the estate for dis¬ 
tribution gives them no preference in the distribu¬ 
tion, 70 although it would seem that their special and 
reasonable outlay in procuring such assets should 
be deducted with other costs from the fund thus 
made available. 71 

A creditor whose claim has become barred by the 
statute of limitations has been held not entitled to 
participate in new assets. 72 


61. U.S.—Meek v. Republic Nat. 
Bank & Trust Co. t D.C.Tex., 9 F. 
Supp. 651, modified on other 
grounds, C.C.A., Wallace v. Repub¬ 
lic Nat. Bank &. Trust Co. of Dal¬ 
las, SO F.2d 787, certiorari denied 
Crook v. Wallace, 56 S.Ct. 952, 298 
U.S. 683, 80 L.Ed. 1403. 

Iowa.—Andrew v. Farmers* State 
Bank of Lamont, 251 N.W. 23, 217 
Iowa 69. 

N.Y.—In re Starbuck’s Ex’s, 167 N. 
E. 580, 251 N.Y. 439, 65 A.L.R. 
216, reversing In re Starbuck, 228 
N.Y.S. 174, 223 App.Div. 844, which 
affirmed In re Starbuck’s Estate, 
221 N.Y.S. 540, 129 Misc. 460—In 
re Collins* Estate, 286 N.Y.S. 506, 
158 Misc. 798—In re Van Zandt’s 
Estate, 255 N.Y.S. 359, 142 Misc. 
663—In re Wyckoff’s Estate, 254 
N.Y.S. 491, 141 Misc. 900. 

Pa.—Chiswell v. Campbell, 150 A. 
90, 300 Pa. 68—In re Maxwell's 
Estate, 55 Montg.Co. 154. 

S.C.—Thompson v. Hudgens, 159 S.E. 
807, 161 S.C. 450. 

24 C.J. p 725 note 76, p 723 note 27. 
Creditor’s share as affected by funds 
realized by him from: 

Sale of security see infra subdivi¬ 
sion c of this section. 

Other sources see infra § 687. 

Nonparticipation, in original distri¬ 
bution 

A creditor whose debt was not due 
when the first account of the execu¬ 
tor was audited, and who did not 
participate in the distribution then 
made, is entitled, on a further dis¬ 
tribution, to receive an amount suf¬ 
ficient to give him a share of the en¬ 
tire estate proportionate to that re¬ 
ceived by other creditors of the 
same class.—Cairn’s Estate, 13 
Phila., Pa., 356. 


Creditor holding more than one 
claim 

(1) Where the creditor has two 
or more claims, a pro rata amount 
of the dividend allowed him should 
be credited on each claim.—Stamps 
v. Brown, 1 Miss. 526—24 C.J. p 726 
note 81. 

(2) A creditor holding two notes 
against the estate, who accepted a 
payment credited against only one 
of the notes, could not subsequently 
claim that it was entitled to have 
the amount of the payment prorated 
on the two notes.—Garner v. Mere¬ 
dith, 294 N.W. 363, 229 Iowa 224. 
Stuns due in future 

As to future installments payable 
to a widow for infant daughter’s 
support under separation agreement, 
the present value thereof should be 
determined, reduced in proportion to 
other debts, and retained by admin¬ 
istrator to be paid in reduced in¬ 
stallments.—In re Van Zandt’s Es¬ 
tate, 255 N.Y.S. 359, 142 Misc. 663. 
Wrongful set-off by creditor 

Where bank receiver has wrong¬ 
fully set off amount of checking ac¬ 
count standing in name of adminis¬ 
trator against indebtedness owing 
to bank by insolvent intestate, the 
value of the account should first he 
charged against the amount of the 
receiver’s claim, before distribution 
of assets of estate.—In re Schwart- 
mg's Estate, Iowa, 257 N.W. 189. 

62. Fla.—Watkins v. Johnson, 191 
So. 2, 139 Fla. 712—M. C. Kiser 
Co. v. Russ, 143 So. 592, 106 Fla. 
727. 

24 C.J. p 725 note 76. 

Preferred claims see infra subdivi¬ 
sion b of this section. 

Application of entire fund to higher 
claims 

Claims of a higher class are to be 
paid before distribution to those of 
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a lower class, even though the high¬ 
er claims thereby consume the whole 
fund.—Gish’s Appeal, 31 Pa. 277. 

63. N.Y.—In re Van Zandt’s Estate, 
255 N.Y.S. 359, 142 Misc. 663. 

Pa.—In re Maxwell’s Estate, 55 
Montg.Co. 154. 

24 C.J. p 725 note 76. 

64. NY.—In re Kornder’s Estate, 6 
N.Y.S.2d 324, 168 Misc. 553. 

65. U.S.—Williams v. Benedict, 
Miss., 8 How. 107, 12 L.Ed. 1007. 

24 C.J. p 725 note 78. 

66. N.J.—Wheedon v. Nichols, 65 
A. 445, 72 N.J.Eq. 366. 

24 C.J. p 726 note 82. 

67. Ky.—Trumbo v. Tiernan, 7 Ky. 
L. 41. 

24 C.J. p 726 note 83. 

68. N.J.—Lowentraut v. Jackson, 81 
A. 743, 82 N.J.Law 402. 

Stock dividends 

An order settling accounts of ex¬ 
ecutrix of deceased stockholder in¬ 
debted to corporation, which pro¬ 
vided that dividends retained by cor¬ 
poration should constitute partial 
payment of the pro rata amount 
payable to corporation, was correct. 
—In re Starbuck’s Ex’x, 167 N.E. 
580, 251 N.Y. 439, 65 A.D.R. 216, re¬ 
versing In re Starbuck, 228 N.Y.S. 
174, 223 App.Div. 844, which af¬ 

firmed In re Starbuck’s Estate, 221 
N.Y.S. 540, 129 Misc. 460. 

69. Neb.—Sharp v.- Citizens’ Bank, 
98 N.W. 50, 70 Neb. 758, 762. 

24 C.J. p 726 note 85. 

70. Ill.—Colton v. Field, 22 N.E. 
545, 131 Ill. 398. 

24 C.J. p 726 note 86. 

71. Pa.—In re Weed, 30 A. 272, 163 
Pa. 595. 

72. Miss.—Nutt v. Brandon, 38 So. 
104, 85 Miss. 702. 

24 C.J. p 726 note 88. 
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1>. Preferred Claims 

Claims against an insolvent decedent's estate may be 
preferred only as authorized by statute. Funeral and 
administration expenses, debts due to the government, 
and trust funds capable of identification are usually 
recognized as preferred claims. 

The insolvency of a decedent’s estate precludes 
the payment of any claim as a preference except as 
authorized by statute and clearly shown by the ev¬ 
idence. 73 Expenses of last illness and funeral ex¬ 
penses, 74 necessary expenses of administration, 75 
and debts due the government 76 are generally rec¬ 
ognized as privileged claims. Judgments also are 
sometimes accorded a preference, 77 although some 
of the statutes rank judgment creditors and credi¬ 
tors by specialty or simple contract on an equal foot¬ 
ing of pro rata distribution. 78 

A preference may be given to one who supplies 


an immediate and absolute need to preserve the es¬ 
tate where the need would have remained unsatis¬ 
fied but for such person. 79 Thus a claimant who 
supplied necessary feed for livestock, prior to the 
appointment of an administrator and the represen¬ 
tation of the estate as insolvent, is entitled to a 
preference. 80 

A claim for a trust fund cannot be treated as a 
preferred claim 81 unless the fund can be specifically 
identified, 82 in which case it can be recovered. 83 It 
has been held that the cestui que trust may partici¬ 
pate as a general creditor, to the whole amount of 
the trust debt, without abandoning the right to pur¬ 
sue the particular fund subject to the trust so far 
as this may be possible, provided the trust fund re¬ 
covered and the pro rata distribution do not, togeth¬ 
er, result in overpayment of his claim. 84 


73. Md.—Philadelphia & Reading 

Coal & Iron Co. v. Willinger, 111 

A. 132, 137 Md. 46, 12 A.L.R. 1542. 
N.Y.—In re Wyckoff’s Estate, 254 N. 

T.S. 491, 141 Misc. 900. 

Pa.—In re Fahy’s Estate, 57 Montg. 

Co. 272, 55 York Leg.Rec. 88. 

24 C.J. p 726 notes 90, 91. 
Classification and priorities of debts 

generally see supra §§ 458-461. 
Labor claimant 

Statute making debts owing for 
labor at time debtor became insol¬ 
vent preferred claims against his es¬ 
tate did not entitle labor claimants 
to preference in distribution of as¬ 
sets of insolvent decedent, since 
such statute did not repeal by im¬ 
plication an existing statute relat¬ 
ing to payment of claims against es¬ 
tate of insolvent decedent, wherein 
no provision was made for such 
preference.—In re Reynolds 1 Estate, 
264 N.W. 399, 274 Mich. 354. 
Workmen’s compensation premiums 

(1) A statute providing that 
workmen's compensation premiums 
shall be deemed preferred claims in 
all insolvency proceedings involving 
employer entitles the insurance car¬ 
rier to a preferred claim against in¬ 
solvent estate for unpaid premiums. 
—In re Epstein's Estate, 278 N.Y.S. 
260, 154 Misc. 776. 

(2) However, a contrary conclu¬ 
sion has been reached under a simi¬ 
lar statute.—In re Marberger’s Es¬ 
tate, 37 Pa.Dist. & Co. 328, 56 Montg. 
Co. 30. 

Preference of particular claims over 
judgments 

(1) In case of insolvency funeral 
expenses, expenses of last sickness, 
and costs of administration of es¬ 
tate are given precedence over judg¬ 
ment lien under some statutes.— 
Grace v, Lee, 57 S.W.2d 1095, 227 
Mo.App. 766. 

(2) Expenses of last illness and 


funeral expenses constitute prefer¬ 
ence claim over enrolled judgment 
upon which execution has not been 
issued and levied.—Dabney v. Conti¬ 
nental Jewelry Co., 140 So. 338, 163 
Miss. 1. 

Creditors holding levy or attach¬ 
ment 

(1) If the estate is insolvent, one 
who has levied does not secure a 
preference, although the levy cannot 
be attacked collaterally.—Blaisdell 
v. Peavey, 108 A. 134, 79 N.H. 243. 

(2) However, under some circum¬ 
stances, creditors holding execution 
attachments may acquire priority 
over general creditors.—In re Evans’ 
Estate, 86 Pittsb.Leg.J. 545, 52 York 
Leg.Rec. 119. 

Statutory abolition of priorities 
The rules of priority are some¬ 
times done away with by statute and ; 
all creditors placed on a basis of 
absolute equality.—Richardson v. 

Vick, 145 S.W. 174, 125 Tenn. 532— 
24 C.J. p 727 note 4. 

74* Me.—Flitner v. Hanly, 18 Me. 
270—Huse v. Brown, 8 Me. 167. 

75. Mass.—Wilder Grain Co. v. 

Felker, 5 N.E.2d 207, 296 Mass. 
177, 108 A.L.R. 385. 

24 C.J. p 726 note 93. 

76* S.C.—Lockwood v. Lockwood, 47 
S.E. 441, 68 S,C. 328. 

24 C.J. p 726 note 94. 

77. N.J.—Second Nat. Bank v. 

Blauvelt, 14 A. 618, 44 N.J.Eq. 173. 

24 C.J. p 726 note 95. 

78. Ala.—Smith v. Mallory, 24 Ala. 
628. 

Ill.—Paschall v. Hailman, 9 Ill. 285. 
Date of judgment 

Judgment obtained against per¬ 
sonal representative between time of 
taking rule to limit creditors and 
application to have estate declared 
insolvent was not entitled to pref- 
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erence.—Ward v. Kaycoff, 154 A. 410, 

9 N.J.Misc. 498. 

79. Mass.—Wilder Grain Co. v. 

Felker, 5 N.E.2d 207, 296 Mass. 
177, 108 A.L.R. 385. 

That a service performed is de¬ 
sirable or in some degree beneficial 
to an estate is not enough.—Wilder 
Grain Co. v. Felker, supra. 

80. Mass.—Wilder Grain Co. v. 

Felker, supra. 

Reason for rule 

The other creditors should not be 
allowed to profit at the expense of 
a creditor who saves assets which 
would otherwise have been lost-— 
Wilder Grain Co. v. Felker, supra. 

81. W.Va.—Johnson v, Johnson, 98 
S.E. 812, 83 W.Va. 593. 

24 C.J. p 726 note 97. 

Redemption of trust property wrong¬ 
fully pledged 

Where decedent holding stock in 
trust pledged part of it to a bank as 
security for a loan, the real owner 
of the stock was not entitled to have 
the administrator of decedent’s in¬ 
solvent estate use the general as¬ 
sets of the estate to exonerate the 
stock in the possession of the bank 
from its liability for the indebted¬ 
ness, at least where the only prop¬ 
erty pledged was trust property so 
that there was no opportunity to 
marshal assets in the payment of 
the debts from the" proceeds of the 
pledged property.—Lowe v. Jones, 
78 N.E. 402, 192 Mass. 94, 116 Am.S. 
R. 225, 6 L.R.A..N.S., 487. 

82. Pa.—MacReynolds’s Estate^ 6 
Pa.Co. 424—Schneider's Estate, 11 
Phila. 71. 

83. N.J.—Stokes v. Burlington 
County Trust Ca, 108 A. 863, 91 
N.J.Eq. 39. 

24 C.J. p 726 note 99. 

84. W.Va.—Johnson v. Johnson, 98 
S.E. 812, 83 W.Va. 593. 
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A creditor entitled to a preference as to legal as¬ 
sets, who has been partially paid out of such assets, 
cannot receive any share of the equitable assets un¬ 
til the payments to all creditors are equalized, when 
he will be paid ratably out of the residue. 86 

Representative's agreement to prefer claim. A 
stipulation of the administrator with a claimant that, 
if it is decided that claimant has the right of spe¬ 
cific performance of decedent's agreement to con- : 
vey land, there shall be a money judgment for the 
right, which shall be a preferred claim, was held val¬ 
id as against other creditors of the estate only to 
the extent of the money that the estate received in 
settlement of its claim against another for the 
land. 86 

c. Secured Claims 

(1) In general 

(2) Rights as to general assets 
(1) In General 

A secured creditor of an insolvent decedent is en¬ 
titled to priority to the extent of his lien, but he can¬ 
not apply the excess of the security over the arriount of 
the secured claim to other general claims which he may 
hold. 

A secured creditor, within the meaning of stat¬ 
utes regulating the rights of secured creditors 
against an insolvent estate, is one who holds col¬ 
lateral security for his debt. 87 A lien or secured 
creditor is entitled to a preference of payment out 
of the specific property on which his lien exists 88 
to the extent of such lien; 88 but he cannot apply 


the excess of the security over the amount of the 
secured claim to an unsecured claim which he holds 
and thereby obtain a preference over other credi¬ 
tors. 90 

While money received from the sale of mort¬ 
gaged land belonging to an insolvent estate cannot 
be taken to pay the cost of a suit to settle the es¬ 
tate so as to leave an amount insufficient to satis¬ 
fy the mortgage, nevertheless the mortgagee cannot 
complain of such payment where personal property 
in an amount exceeding such cost was used in pay¬ 
ing insurance, taxes, repairs, and interest on the 
mortgaged property; and this is especially true 
where he would have been required to pay a large 
part of such expenses out of the proceeds in case 
of foreclosure. 91 

(2) Rights as to General Assets 

According to some authorities a secured creditor of 
an insolvent decedent may prove, and collect dividends 
on, his entire claim; but according to other authorities 
the creditor is entitled only to the difference between 
the full claim and the value of his security. In no event 
may the creditor obtain more than the full amount of 
his claim. 

While under some statutes a secured creditor of 
an insolvent decedent's estate may prove only for 
the difference between the amount of his claim and 
the value of his security, unless he surrenders the 
security to go into the common fund, 92 many au¬ 
thorities permit a secured creditor to prove, and 
collect dividends on, his entire claim allowed by the 
commissioners, without giving up or affecting his 
security. 93 The first rule is sometimes referred to 


85- N.Y.—Wilder v. Keeler, 3 Paige 
167, 23 Am.D. 781. 

24 C.J. p 727 note 2. 

86. Mass.—Harriman v. Tyndale, 69 
N.E. 353, 184 Mass. 534. 

87. N.Y.—In re Bernard’s Estate, 

, 31 N.Y.S.2d 777, 177 Misc. 712. 
Judgment creditor 

A creditor who holds a judgment 
against a corporation on a debt 
which decedent guaranteed is not a 
secured creditor required, as such, 
to surrender the judgment before be¬ 
ing paid a dividend on the full 
amount of his allowed claim.—In re 
Bernard’s Estate, supra. 

88. Conn.—Wagner v. New York 
Mut. 1 1 . Ins. Co., 91 A. 1012, 88 
Conn. *536. 

24 C.J. p 727 note 5. 

Seduction of expenses 

(1) The expenses incurred in the 
management of the estate must, as 
between secured and unsecured cred¬ 
itors, be paid out of the unencum¬ 
bered assets, although the estate is 
insolvent.—Rodgers v. S'turgis Nat. 
Bank, Tex.Civ.App., 152 S.W. 1176. 

(2) Fire insurance* interest on 


liens, the cost of title searches, tax¬ 
es, commissions, and counsel fees 
should be deducted from the fund 
realized on the sale of realty to pay 
debts, before the proceeds are turn¬ 
ed over to the holder of a first lien; 
such lienor cannot have such items 
paid out of the personal estate to 
the injury of the general creditors. 
—In re Wenger’s Estate, 17 Pa.Dist. 
& Co. 698, 43 Lanc.L.Rev. 41, 45 
York Leg.Rec. 198. 

89. Ala.—Smith v. Bryant, 60 Ala. 
235. 

24 C.J. p 727 note 6. 

90. Tenn.—Peters v. Nashville Sav. 
Bank, 6 S.W. 133, 86 Tenn. 224. 

24 C.J. p 727 note 7. 

91. Ky.—Sumrall v. Vanardsall, 111 
S.W. 310, 33 Ky.L. 768. 

92. Ind.—Old First Nat. Bank & 
Trust Co. v. Scheuman, 13 N.E.2d 
551, 214 Ind. 652, 119 A.L.R. 1165. 

N.J.—In re Bonis’ Estate, 172 A. 502, 
116 N.J.Eq. 201. 

N.C.—Rierson v. Hanson, 189 S.E. 
502, 211 N.C. 203, 

^ a -—In re United Security Trust 
Col, 184 A. 106, 321 Pa. 276, af- 

660 


firming 177 A. 588, 117 Pa.Super. 
429, followed in In re Erie Trust 
Co., 191 A. 584, 326 Pa. 218—In 
re Miller’s Estate, 184 A. 672, 122 
Pa-Super. 51—In re Johnson's Es¬ 
tate, 55 Montg.Co. 314—In re Alex¬ 
ander’s Estate, 31 Pa.Bist. & Co. 
17. 

24 C.J. p 727 note 10, p 717 note 14 
Cbj. 

Xn New York 

(1) The rule stated in the text 
prevails by virtue of a statutory 
amendment enacted in 1941.—In re 
Bernard's Estate, 31 N.Y.S.2d 777, 
177 Misc. 712. 

(2) Prior to such enactment a 
creditor was entitled to prove his 
claim against an insolvent estate 
for full amount and receive his divi¬ 
dend thereon, irrespective of value 
of collateral securities to which he 
was entitled to resort.—In re Vici- 
nus' Estate, 290 N.Y.S. 20, 159 Misc. 
903—In re Kearns’ Will, 249 N.Y.S. 
340, 139 Misc. 877. 

9K Colo.—Erie v. Lane, 44 P. 591, 
22 Colo. 273. 

24 C.J. p 727 hote’ 12. * ' 
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as the ‘‘bankruptcy” rule, 94 the second as the “eq¬ 
uity” or “chancery” rule. 95 

If the creditor presents, and obtains payment of, 
his claim in full, the security inures to the benefit 
of the unsecured creditors, 96 while if the dividend, 
although insufficient to pay his claim in full, reduc¬ 
es it to less than the value of the security, the rep¬ 
resentative must redeem for the benefit of the es¬ 
tate. 97 A creditor may prove for the full amount 
of his claim without surrendering security which 
was furnished by a third person not primarily re¬ 
sponsible for the debt. 98 

Where the creditor enforces the security, his 
claim is generally held to be reduced to the extent 
of the sum realized, or the value of the security so 
that thereafter he is entitled to dividends only on 
the balance, 99 unless he has been compelled to pay 
the amount realized into the general fund of the es¬ 
tate; 1 but according to some authorities the credi¬ 
tor may prove his entire debt without first deduct¬ 
ing the amount received by him from a sale of the 
security. 2 In no event should a creditor be permit¬ 
ted to obtain from all sources more than the full 
amount of his claim, 3 and, if he does, he holds the 
excess in trust for other creditors. 4 


d. Rights of Heirs or Distributees 

Any balance remaining after the payment of claims 
properly presented against an insolvent decedent's es¬ 
tate goes, according to some authorities, to the dis¬ 
tributees. 

Any surplus remaining after paying verified 
claims against an insolvent decedent’s estate goes to 
the distributees in preference to creditors whose 
claims were rejected because not properly filed and 
verified, where by reason of statute such rejected 
claims are completely barred. 5 

The settlement of the account of an administra¬ 
tor with reference to rents collected by him while 
the estate was being administered as insolvent, in 
which settlement the administrator was charged on 
behalf of the administrator de bonis non with rents 
embezzled by his coadministrator, does not consti¬ 
tute a conclusive adjudication as against the ac¬ 
countant and his sureties that the heirs were abso¬ 
lutely entitled to so much of such funds as might 
finally remain in the hands of the administrator 
de bonis non for distribution. 6 

e. Improper Payments 

A personal representative of an Insolvent estate who 
has made improper payments, although In good faith, 


Necessity of foreclosing security 

A creditor of insolvent estate, 
holding as security a mortgage on 
decedent's homestead, was not re¬ 
quired to institute a foreclosure suit 
as a condition precedent to its par¬ 
ticipation in the general assets of 
the estate.—In re Butterfield's Es¬ 
tate, 195 N.W. 188, 196 Iowa 633. 

94. Ind.—Old First Nat. Bank <S. 
Trust Co. v. Scheuman, 13 N.E.2d 
551, 214 Ind. 652, 119 A.L.R. 1165. 

Mo.—State v. Moberly „ 127 S.W.2d 
431, 344 Mo. 565. 

N.C.—Rierson v. Hanson, 189 S.E. 
502, 211 N.C. 203. 

Pa.—In re United Security Trust Co., 
184 A. 106. 321 Pa. 276, affirming 
177 A. 588, 117 Pa.Super. 429, 

followed in In re Erie Trust Co., 
191 A. 584, 328 Pa. 218—In re Al¬ 
exander's Estate, 31 Pa.Dist. & Co. 
17—In re Shelmire's Estate, 56 
Montg.Co. 260. 

Va.—Greenbrier Joint Stock Land 
Bank v. Opie, 182 S.E. 255, 165 Va. 
334. 

95. Ind.—Old First Nat. Bank & 
Trust Co. v. Scheuman, 13 N,E.2d 
551, 214 Ind. 652, 119 A.L,R. 1165. 

Mo.—State v. Moberly, 127 S.W.2d 
431, 344 Mo. 565. 

N.C.—Rierson v. Hanson, 189 S.E. 
502, 211 N.C. 203. 

Pa,—In re United Security Trust Co„ 
184 A. 106, 321 Pa. 276, affirming 
177 A. 588, 117 Pa.Super. 429, fol¬ 
lowed in In re Erie Trust Co., 191 
A. 584. 326 Pa. 218. 

Va.—Greenbrier Joint Stock Land 


Bank v. Opie, 182 S.E. 255, 165 Va. 
334. 

96. Colo.—Erie v. Lane, 44 P. 591, 
22 Colo. 273. 

97. Colo.—Erie v. Lane, supra. 

Ill.—Matter of Bates, 9 N.E. 257, 
118 Ill. 524, 59 Am.R. 383. 

98. Mass.—Bristol County Sav. Bank 
v. 'Woodward, 137 Mass. 412—Sav¬ 
age v. Winchester, 15 Gray 453. 

99. Pa.—In re United Security Trust 
Co., 184 A. 106, 321 Pa. 276, 177 A. 
588, 117 Pa.Super. 429, followed in 
In re Erie Trust Co., 191 A. 584, 326 
Pa. 218—In re Miller's Estate, 184 
A. 672, 122 Pa.Super. 51—In re Al¬ 
exander’s Estate, 31 Pa.Dist. & Co. 
17 —in re Brownback’s Estate, 57 
Montg.Co. 133—In re Shelmire’s Es¬ 
tate, 56 Montg.Co. 260. 

24 C.J. p 728 note 15. 

Deficiency after mortgage foreclosure 
A mortgagee's claim for the bal¬ 
ance due him after a foreclosure was 
properly allowed as against the con¬ 
tention that it was incumbent on 
him to prove the value of the prop¬ 
erty.—In re Nelson’s Estate, 262 N. 
W. 145, 195 Minn. 144. 

1. Iowa.—In re Blackman, 120 N.W. 
664, 143 Iowa 553. 

24 C.J. p 728 note 16, 

2. Va.—Greenbrier Joint Stock Land 
Bank v. Opie, 182 S.E. 255, 165 Va. 
334. 

Violation, of statute requiring ratable 
distribution 

The rule does not violate a stat- 
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ute requiring ratable distribution of 
deceased’s assets.—Greenbrier Joint 
Stock Land Bank v. Opie, supra. 

3. Mo.—State v. Moberly, 127 S.W. 
2d 431, 344 Mo. 565. 

4. N.Y.—In re Kearns' Will, 249 N. 
Y.S. 340, 139 Misc. 877. 

24 C.J. p 727 note 12 [d]. 

5. Ala.—Puryear v. Puryear, 34 Ala. 
555. 

24 C.J. p 728 note 18. 

In New York 

(1) Descendants and widow of de¬ 
ceased are not entitled under provi¬ 
sions of Real Prop.L. § 110 limiting 
trust for benefit of creditors to twen¬ 
ty-five years to have paid to them 
funds which over twenty-five years 
prior had been paid into hands of 
city chamberlain in course of admin¬ 
istration of estate by order of sur¬ 
rogate for distribution to estate cred¬ 
itors, since only persons interested in 
funds were creditors and the sover¬ 
eign, as a deceased does not create 
a trust for benefit of distributees by 
mere act of dying.—In re Clark's Es¬ 
tate, 281 N.Y.S. 597, 156 Misc. 323, 
affirmed 287 N.Y.S. 90, 247 App.Div. 
875. 

(2) Trust for creditors of insolvent 
decedent, having expired by limita¬ 
tion, legatees and devisees are enti¬ 
tled thereto as against creditors.— 
In re Bergamini's Estate, 238 N.Y.S. 
749, 136 Misc. 118, 

6. N.H.—Ayers v. Laighton, 63 A. 
43, 73 N.H. 487. 
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must usual!/ bear the consequences. This rule applies 
to overpayments as well as to payments made to the 
wrong person. 

An executor or administrator who without au¬ 
thority, although in good faith, distributes or pays 
out moneys of the estate voluntarily in the belief 
that it is solvent must generally bear the conse¬ 
quences of his mistake if it afterward proves insol¬ 
vent. 7 If he has made overpayments, or has paid 
some creditors in full while others are left unpaid, 
he will be personally liable to the latter to make up 
their respective proportions. 8 As shown supra § 
476, however, a creditor who has received more than 
his pro rata proportion of his debt because of the 
representative’s mistaken belief that the estate was 
solvent may sometimes be compelled to refund the 
excess; further, the representative, in his final ac¬ 
counting, may be allowed so much as would have 
been received under the insolvency proceedings by 
the person to whom the payment was made; 9 and 
the acts of the unpaid creditors may be such as to 
preclude them from attacking the validity of the 
payments made. 10 

Where an administrator of an insolvent estate 
paid a decedent’s note with his own money, and re¬ 
deemed stock pledged as collateral, knowing the 
same to be worthless, and thereafter repaid himself 
from the funds of the estate, he was properly sur¬ 
charged with the wrongful payment of the note. 11 

Payment on unverified claimSj contrary to statute, 
renders the representative liable even though he act¬ 
ed in good faith. 12 

Payment to wrong person. Where a claim is paid 
by the representative to the wrong person under a 
mistake, he may be compelled as administrator to 
pay it again to the right person. 13 
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§ 686. - Proceedings and Decree for Dis¬ 

tribution 

a. In general 

b. Computation of dividends 

a. In General 

After the lapse of the prescribed period of time and 
on notice to interested persons the court should decree 
the distribution of the assets of an insolvent decedent's 
estate. The decree renders the representative personally 
liable to pay the arfiounts specified and is conclusive on 
the parties to the proceedings. 

On proceedings for distribution after the lapse of 
the prescribed time from the grant of administra¬ 
tion, 14 and on due notice to the persons interested 
or entitled to participate, 15 a decree for the distri¬ 
bution of the assets of an insolvent decedent’s es¬ 
tate to the creditors in the mode prescribed by stat¬ 
ute should be rendered. 16 

Operation and effect. The decree renders the ex¬ 
ecutor or administrator personally liable and sub¬ 
ject to execution in favor of each creditor, 17 and 
releases him from liability in his fiduciary capacity, 
unless other assets are discovered. 18 When proper¬ 
ly rendered, the decree is generally conclusive on all 
the persons interested, 19 except those who were not 
made parties to the proceedings, 20 unless it has 
been appealed from 21 or opened; 22 and, like other 
judgments or decrees properly rendered, it cannot be 
impeached collaterally. 23 

b. Computation of Dividends 

The dividend is computed on the amount of indebted¬ 
ness due at the time of the insolvent's death or at the 
time of apportionment. Interest is sometimes allowed. 

The indebtedness on which the apportionment of 
assets is computed is the amount due at the time of 
the insolvent’s death, 24 or, it has been held, the 


7. N’.C.—In re Bost’s Estate, 190 S. 
E. 756, 757, 211 N.C. 440, citing 

Corpus Juris. 

Pa.—Cairn’s Estate, 13 Phila. 350. 
Insolvency caused by depreciation 
It is not a sufficient defense that 
the estate has become insolvent since 
the payment by depreciation in the 
value.—Woodward v. Fisher, 19 Miss. 
303. 

8. Conn.—People's Bank & Trust Co. 
v. Seydel, 109 A. 861, 94 Conn. 526. 

24 C.J. p 728 note 20. 

9. R.I.—Pierce v. Allen, 12 R.I. 510. 

10. Cal.—In re Houston's Estate, 270 

P. 939, 205 Cal. 276, 60 A.L.R. 730. 

Abandonment of claim 

Where claimant abandoned claim 

against estate and later instituted ex 

delicto action after time for present¬ 

ing claims expired, insolvency caused 

by judgment could not retroactive¬ 


ly invalidate executrix’s previous pay¬ 
ments of debts.—In re Houston’s Es¬ 
tate, 270 P. 939, 205 Cal. 276, 60 A. 
L.R. 730. 

11. Pa.—In re Locher, 67 A. 954, 219 
Pa. 46. 

12. Or.—Partnership Estate of H. 
Gibson & Son v. Gibson, 264 P. 371, 
124 Or. 193. 

13. Ala.—Bird v. Bohannon, 25 Ala. 
279. 

14. Ala.—Williamson v. Mason, 18 
Ala. 87. 

Mass.—Browne v. Doolittle, 25 N.E. 
23, 151 Mass. 595. 

15. N.J.—Eakin v. Brick, 16 N.J.Law 
98. 

24 C.J. p 728 note 25. 

16. Miss.—State v. Bowen, 45 Miss. 
347. 

24 C.J. p 728 note 26. 
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17. Miss.—State v. Bowen, supra. 

24 C.J. p 729 note 27. 

18. Miss.—Anderson v. Tindall, 26 
Miss. 332. 

19. Vt.—Georgia Probate Ct. v. Van- 
duzer, 13 Vt. 135. 

24 C.J. p 729 note 30. 

20. S.C.—Rice v. Cannon, 8 S.C.Eq. 
172. 

21. Ala.—Lehman v. Robertson, 4 So. 
728, 84 Ala. 489. 

24 C.J. p 729 note 32. 

22. Pa.—In re Cowan, 39 A. 59, 184 
Pa. 339, affirming 28 Pittsb.Leg.J. 
119. 

23. Vt.—Georgia Probate Ct. v. Van- 
duzer, 13 Vt. 135. 

24. N.Y.—In re Kearns’ Will, 249 
N.Y.S. 340, 139 Misc. 877. 

24 C.J. p 729 note 35. 
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balance due at the time of apportionment. 25 Where 
a creditor has realized a part of his claim, this 
should be considered in determining his pro rata div¬ 
idend. 26 

Interest . To ascertain the amount due the credi¬ 
tors, interest is sometimes reckoned on their allow¬ 
ances; 27 but an allowance of interest during the 
administration has been held improper. 28 After a 
dividend is decreed no future interest will accrue 
on such dividend relative to the estate, 29 and if the 
representative so uses the proceeds of the estate as 
to render himself personally liable for interest an 
action to charge him therewith must be brought 
against him in his personal capacity. 30 

Corrected list of claims . Under some statutes the 
judge of probate may correct the list of claims al¬ 
lowed by commissioners conformably to special facts 
arising after their report, such as a change in the 
condition of claimants or the assets, and compute 
dividends on the corrected list. 31 

§ 687. - Accounting and Settlement 

a. In general 

b. Proceedings 

a. In General 

The personal representative of an Insolvent estate 
must settle hia accounts in the proper time and manner. 
The court must determine the propriety of the charges 
and credits set forth. 

It is the duty of the personal representative of 
an insolvent estate to settle his accounts of admin¬ 


istration after the commissioners’ report 32 within 
the time prescribed by statute, 33 in the prescribed 
manner, 34 and on a proper citation and notice. 35 
He should also settle with a successor in the trust, 
if one is appointed. 36 On final settlement it is the 
province of the probate judge to determine the 
proper charges against, 37 and credits in favor of, 38 
the representative, and to pass on objections prop¬ 
erly raised to his administration of the estate. 39 

If after final settlement of the estate as insol¬ 
vent there is a balance, the persons entitled thereto 
may compel a settlement and distribution in their 
favor on due notice to the representative. 40 

b. Proceedings 

Proceedings for the final settlement of an insolvent 
decedent’s estate must be brought in the manner and 
within the time prescribed by statute. 

A bill for the final settlement of an insolvent de¬ 
cedent's estate must be brought within the time pre¬ 
scribed by statute, 41 unless a delay beyond that pe¬ 
riod is justified by peculiar circumstances. 42 

Parties . The only necessary parties to proceed¬ 
ings for the settlement of an insolvent estate are 
usually the personal representative, on the one 
side, and the creditors whose claims have been al¬ 
lowed, or their assignees, on the other; 43 but leg¬ 
atees, distributees, or other persons interested may 
also appear or be joined as defendants, 44 and fraud¬ 
ulent grantees or donees of a deceased debtor may 
be joined as defendants, although they claim dif- 


25. Mo.—In re McCune, 76 Mo. 200. 
24 C.J. p 729 note 36. 

26. N.C.—Virginia-Carolina Chemi¬ 
cal Co. v. Edwards, 48 S.E. 568, 
136 N.C. 73. 

24 C.J. p 729 note 37. 

Source of fund 

(1) There should be taken Into 
consideration the amount, if any, 
which a creditor has received from 
the assets in another state.—Ramsay 
v. Ramsay, 63 N.E. 618, 196 Ill. 179, 
affirming 97 Ill.App. 270—24 C.J. 
p 723 note 28. 

(2) Creditors who have received 
partial payments from sources other 
than insolvent decedent’s assets are 
entitled to pro rata distribution 
based on full amount of claims as of 
decedent's death.—In re Kearns' Will, 
249 N.T.S. 340, 139 Misc. 877—24 C.J. 
p 729 note 35 [a]. 

(3) Secured creditors see supra § 
685 c. 

27. Mo.—In re McCune, 76 Mo. 200. 
24 C.J. p 729 note 38. 

28. N.Y.—U. S. Fidelity & Guaranty 
Co. v. Carnegie Trust Co., 146 N. 
Y.S. 804, 161 App.Div. 429. 

24 C.J. P 729 note 39. 


29. Conn.—Camp v. Grant, 21 Conn. 
41, 54 Am.D. 321—Fitch v. Hunting- 
ton, Kirby 38. 

30. Conn.—Fitch v. Huntington, su¬ 
pra. 

31. Mass.—Williams v. American 
Bank, 4 Mete. 317. 

Minn.—Ames v. Slater, 6 N.W. 418, 
27 Minn. 70. 

32. Ala.—Shackleford v. King, 24 
Ala. 158. 

24 C.J. p 729 note 44. 

Accounting and settlement generally 
see infra § 827 et seq. 

33. Me.—Eaton v. Brown, 8 Me. 22. 
24 C.J. p 729 note 45. 

34. N.Y.—McKeown v. Fagan, 4 ! 
Redf.Surr. 320. 

24 C.J. p 729 note 46. 

35. N.H.—Tuttle v. Robinson, 33 N. 
H. 104. 

24 C.J. p 729 note 47. 

36. Mass.—Cobb v. Muzzey, 13 Gray 
57. 

24 C.J. p 729 note 48. 

37. N.J.—Wheedon v. Nichols, 65 A. 
445, 72 N.J.Eq. 366. 

24 C.J. P 729 note 49. 
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38. Ky.—Clark v. Newman, 1 S.W. 
880, 8 Ky.L. 515. 

24 C.J. p 729 note 50. 

Amount paid on unproved debt 
The amount previously paid by 
the executor or administrator to a 
creditor toward his pro rata divi¬ 
dend upon a debt actually due from 
decedent should be allowed on the 
final settlement of the accounts, al¬ 
though such creditor neglects to come 
in and prove his debt and claim a 
dividend thereon.—Johnson v. Cor¬ 
bett, 11 Paige, N.Y., 265. 

39. Ala.—Edwards v. Gibbs, 11 Ala. 
292. 

40. Ala.—McMillan v. Rushing, 80 
Ala. 402—Purdom v. McBroom, 19 
Ala. 110. 

41. Tenn.—Cash v. Dickens, 2 he a 
254. 

42. Tenn.—Cash v. Dickens, supra. 

43. Ala.—Eubanks v. Clark, 78 Ala. 
73—Baker v. Wood, 51 Ala. 345. 

44. Ala.—Meadows v. Edwards, 46 
Ala. 354. 

) 24 C.J. p 730 notes 55 [a], 56. 
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ferent parts of the property under separate gifts 
or conveyances. 45 

Pleading and proof. The persons made parties to 
a bill for a settlement or coming in by petition must 
describe and set forth with certainty the origin and 
amounts of their claims, 46 and prove them, unless 
they are admitted by the representative to be just 
and due. 47 

Jtidgment . The judgment of the probate court 
on such settlement is final and conclusive, 48 unless 
appealed from 49 or opened; 50 and it cannot be at¬ 
tacked collaterally. 51 


34 C.J.S. 

Appeal. An appeal from a final judgment or de¬ 
cree rendered in a final settlement of an insolvent 
estate may be taken 52 by the personal representa¬ 
tive, 53 a distributee, 54 or a creditor. 55 All persons 
interested in the judgment or order appealed from 
should be made parties to the appeal. 56 

The appellate court may not hear such objections 
as have been waived below. 57 The appellate court 
may on reversal remand the cause for further pro¬ 
ceedings. 58 The costs may be taxed against one 
of the parties 59 or apportioned between both. 60 
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XIV. ACTIONS 


A. IN GENERAL 


§ 688. Capacity of Personal Representative 
to Sue or Be Sued 

The executor or administrator of a deceased person 
may sue or be sued on causes of action connected with 
the estate committed to his care. 

The executor or administrator of a deceased per¬ 
son may sue 61 or be sued 62 on causes of action con¬ 
nected with the estate committed to his care; and 
the personal representative of one estate may main¬ 


tain an action against the personal representative 
of another estate. 63 The right and liability of per¬ 
sonal representatives to sue and be sued are com¬ 
mensurate with the powers and duties imposed on 
them by statute. 64 

The right of a representative to maintain par¬ 
ticular causes of action is considered infra § 692, 
and rights of action against a representative infra 
§ 693. 


45- Ala.—Handley v. Heflin, 4 So. 
725, 84 Ala. 600. 

46. Tenn.—Reid v. HufC, 9 Humphr. 
345. 

47. Tenn.—Reid v. Huff, supra. 

43. Ala.—McDonald v. McDonald, 50 
Ala. 26. 

49. Ala.—Heydenfeldt v. Towns, 27 
Ala. 423. 

50. S.C.—Gist v. Cattell, 8 S.C.Eq. 
343. 

24 C.J. p 730 note 62. 

51. U.S.—Clarke v. Eureka County 
Bank, CC.Nev., 116 F. 634. 

Ala.—Heydenfeldt v. Towns, 27 Ala- 
423. 

52. Ala.—Lehman v. Robertson, 4 
Sa 728, 84 Ala. 489. 

24 C.J. p 730 note 64. 

53. Mo.—In re McCune, 76 Mo. 200. 

54. Mo.—In re Swan, 54 Mo.App. 
17. 

55. U.S.—Nicholls v. Hodge, D.C., 18 
F.Cas.No.10,231, 2 Cranch C.C. 582. 
Creditor whose claim is rejected 

at the final settlement of an insol¬ 
vent estate of a deceased person can¬ 
not sue out a writ of error.—Stout v. 
Ward, 10 Ala. 628. 

56. Ala.—Clark ■ v. West, 5 Ala. 117. 
24 C.J. p 908 note 68. 

57. Ala.—Crothers v. Ross, 17 Ala. 
816. ~ . 


53. Ala.—Weaver v. Weaver, 23 Ala. 
789. 

59. Tenn.—Timmons v. Rainey, Ch., 
55 S.W. 21. 

60. Ill.—Colton v. Field, 22 N.E. 545, 
131 Ill. 398, reversing 28 Ill.App. 
354. 

61. La.—Williams v. Campbell, App., 
185 So. 683. 

S.D.—Federal Land Bank of Omaha 
v. Fjerestad, 285 N.W. 298, 66 S. 
D. 429. 

23 C.J. p 730 note 74. 

“The question as to the right of 
administratrix to maintain suit is not 
an open one."—Cawood v. Cawood’s 
Adm’x, 147 S.W.2d 88, 90, 285 Ky. 
201 . 

Power to sue or be sued before qual¬ 
ification see supra § 151. 
Proceedings for recovery of assets 
generally see supra §§ 169, 170. 
Final discharge 

(1) Order directing executor's dis¬ 
charge from further duties other 
than bringing of action against debt¬ 
or of estate, and discharging ex¬ 
ecutor's surety, but requiring new 
bond and surety in contemplated ac¬ 
tion, was not such “final discharge" 
as would preclude executor's action 
against such debtor on ground of in¬ 
capacity to sue.—Hickman v. Bar¬ 
rett, 52. P.2d 40, 175 Okl. 262. 

(3) Final discharge generally see 
.supra § 79. ‘ 


Estate of decedent is not a legal 
entity, and no judgment can be ren¬ 
dered for or against it; and, where a 
statute refers to claims against the 
estate, it merely means that they 
are payable out of the estate.—Heu- 
schel v. Wagner, 215 P. 476, 73 Colo. 
327. 

Abatement of suit by one not ap¬ 
pointed 

Where, as authorized by statute, 
a person sues on a claim due the 
estate as administrator without ap¬ 
pointment, and subsequently thereto 
an administrator who has been ap¬ 
pointed refuses to prosecute, the suit 
will abate.—Merrill v. Woodbury, 61 
N.H. 504. 

62. S.D.—Federal Land Bank *of 
Omaha v. Fjerestad, 285 N.W. 298, 
66 S.D. 429. 

24 C.J. p 731 note 75. 

The representative may defend or 
stand in judgment for the protection 
of the rights of all parties interest¬ 
ed, where the heirs have not accept¬ 
ed the succession or where they 
prefer to stand aside.—Veith v. Mey¬ 
er, 117 So. 552, 166 La. 453. 

63. S.C.—Carlisle v. Farrow, 54 S. 
E. 766, 74 S.C. 527. 

24 C.J. p 731 note 76. 

64. S.D*—Federal Land Bank of 
Omaha v. Fjerestad, 285 N.W. 298, 
66 S.D. 429. 
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§ 689. - Action by Representative against 

Himself 

Generally, a personal representative cannot be both 
plaintiff and defendant in the same action, even in dif¬ 
ferent capacities. 

Ordinarily, as appears in Actions § 31, no action 
may be maintained in which one person is both 
plaintiff and defendant, even in different capacities; 
and, therefore, it is not competent for a personal 
representative acting in his representative capacity 
to sue himself in his individual capacity, 65 or, act¬ 
ing in his individual capacity, to sue himself in his 
representative capacity; 66 and the rule is not al¬ 
tered by the fact that his corepresentative is joined 
with him as coplaintiff, but the pleading may be 
amended by striking out his name as coplaintiff. 67 
Neither can an individual, as representative of one 
estate, maintain an action against himself as rep¬ 
resentative of another estate. 68 

However, under certain circumstances, the rule 
that one person cannot be both plaintiff and defend¬ 
ant in the same action has not been enforced; 69 
so, it has been held that the probate court can order 
an administrator as such to bring an action against 
himself individually on his personal note owing to 
decedent’s estate, 70 and that the court will take ju¬ 
risdiction of an action on a claim against a dece¬ 


dent's estate, although the guardian of the insane 
claimant and the administrator of decedent are the 
same person, where the action is brought and de¬ 
fended in good faith. 71 

§ 690. - Special or Temporary Adminis¬ 

trator 

The capacity of particular types of executors or 
administrators to sue or be sued is considered infra, 
as follows: special or temporary administrators § 
1040; administrators de bonis non §§ 1024-1028; 
administrators with the will annexed § 1034; inde¬ 
pendent executors § 1059; and executors de son 
tort § 1068. 

§691. Statutory Provisions 

Statutes specifically applicable to actions by or 
against decedents’ representatives are considered in 
the sections following appropriate to the discussion 
of their particular subject matter. 

Examine Pocket Parts for later cases. 

§ 692. Rights of Action by Representative 

Personal representatives have been held entitled to 
maintain various particular types of actions, while others 
have been held not maintainable; but a representative's 


€5. La.—Boone v. Boone, 92 So. 861, 
152 La. 208. 

Mass.—Smith v. Stratton, 18 N.E.2d 
328, 302 Mass. 17. 

Mont.—In re Deschamps* Estate, 212 
P. 512, 65 Mont. 207. 

N.Y.—Morris v. Morris, 158 N.Y.S. 

361. 172 App.Div. 719. 

24 C..J. p 812 note 97. 

Debt 

An executor or an administrator 
cannot maintain a suit against him¬ 
self xo recover a debt due to him 
from decedent.—Perkins v. Se Ipsam, 
11 R.I. 270. 

Trover and conversion 

An acting executor cannot bring 
an action of trover and conversion 
against himself as a defendant for a 
wrongful conversion.—Turk v. Gross- 
man, 6 A.2d 639, 176 Md. 644. 
“Surplusage” 

In an action by a representative 
against his corepresentative, the fact 
that in the original complaint claim¬ 
ant also named himself as defendant 
in his official capacity was not fa¬ 
tal. and the addition of claimant's 
name was no more than “surplusage," 
especially in view of subsequent 
amendment omitting claimant's name 
as a defendant.—Winder v. Winder, 
Cal., 114 P12d 347, prior opinion, 
App., 108 P.2d 681. 

.On a cross petition, filed by defend¬ 
ant in a proceeding brought by a per¬ 


sonal representative to settle the es¬ 
tate, the representative was held a 
proper party in her individual ca¬ 
pacity.—Turner v. Howard, 126 S.W. 
2d 135, 277 Ky. 172. 

Opposition furnished by others 

Where a personal representative in 
his individual capacity brought a 
claim against the estate, the com¬ 
plaint was held to state a cause of 
action on the ground that the opposi¬ 
tion was furnished by others.—In re 
Reifsteck's Estate, 267 N.W. 259, 197 
Minn. 315. 

©6. Ga.—Williams v. McHugh, 86 S. 

E. 272, 17 Ga.App. 59. 

La.—Boone v. Boone, 92 So. 861, 152 
La. 208. 

N.J.—Shippee v. Shippee, 195 A. 728, 
122 N.J.Eq. 570. 

24 C.J. p 812 note 99. / 

Claimant’s wife as representative 
In action against administrators of 
estate of deceased to recover money 
wherein plaintiff’s wife was one of 
coadministrators, but before end of 
trial her resignation had been ac¬ 
cepted by probate court, plaintiff's 
cause of action was not barred by 
common-law principle of the unity 
and identity of husband -and wife, 
Since formal objection was removed 
by wife's resignation.—Zwick v. 
Goldberg, Mass., 22 N.E.2d 661. 
Surcharge 

The conception that a fiduciary con- 
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stitutes a juridical entity apart from 
that which he enjoys as an individ¬ 
ual will not permit an individual dis¬ 
tributee in that capacity to surcharge 
himself as administrator for mis¬ 
feasances committed as a fiduciary. 
—In re Fewer’s Estate, 31 N.Y.S.2d 
810, 177 Misc. 788. 

67. N.J.—Johnson v. I>ubel r Ch., 3 A. 
705. 

Rights of action between coexecutors 
and coadministrators see infra § 
695. 

68- Ala.—Caheen v. First Nat. Bank, 
159 So. 815, 230 Ala. 105. 

Iowa.—In re Clark’s Estate, 212 N. 

W. 481, 203 Iowa 224. 

24 C.J. p 812 note 1. 

69. Ala—Hagood v. Goff, 95 So. 21, 
208 Ala. 642. 

Where representative was only 
nominal party in interest, it was 
held that he was the proper party to 
maintain an action as executor 
against himself as testator’s guard¬ 
ian.—Shipman v. Shipman, 192 N.E. 
849, 99 Ind.App. 445. 

70. Ind.—Powell v. Jackson, 111 N. 
E. 208, 60 IncLApp. 597. 

24 C.J. p 732 note 79. 

71. Cal.—Haber ly v. Haberly, 149 
P. 53, 27 Cal.App. 139. 
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right to maintain a particular action generally rises no 
higher than the right possessed by decedent. 

In accordance with the general rule that an ex¬ 
ecutor or administrator may maintain an action on 
behalf of the estate, discussed supra § 688, personal 
representatives have been held entitled to maintain 
various particular actions, 72 such as actions for 
damages for the conversion of property of dece¬ 
dent, or for the recovery of the property convert¬ 
ed, 73 actions founded on contract generally 74 or 
for rescission of contract, 75 and actions for the re¬ 
covery of a legacy 76 or to determine property 


rights. 77 The representative may also sue to re¬ 
cover money or property improperly paid out or 
transferred by him. 78 An executor may bring suit 
in the state in which his letters issued on a note 
executed to decedent by a nonresident and payable 
at the maker’s residence. 79 

However, the right of the personal representative 
to maintain a particular action generally rises no 
higher than the right possessed by decedent; 80 and 
he cannot enjoin the use of a particular name which 
has no good will value, 81 sue for the use of a stran¬ 
ger, 82 maintain an equitable action as a representa- 


72. Ark.—Carter v. Carter, 103 S.W. 
2d 938, 193 Ark. 894. 

Pa.—In re Cassel's Estate, 18 Lehigh 
Co.L.J. 123. 

Wash.—Nimey v. Nimey, 45 P.2d 949, 
182 Wash. 194. 

23 C.J. p 1176 note 64—24 C.J. p 730 
note 74. 

Actions to recover property of de¬ 
cedent 

N.D.—Perry v. Erdelt, 231 N.W. 888, 
59 N.D. 741. 

24 C.J. p 730 note 74 [cj. 

Statute authorizing action under di¬ 
rection of court 

Statute conferring on a personal 
representative the right to maintain 
various particular actions was held 
not restricted by another statute 
authorizing the maintenance of an 
action by such representative under 
the direction of the county court.— 
McDonald v. First Nat. Bank, 224 N. 
W. 676, 58 N.D. 49. 

73. Ala.—Jenkins v. McConico, 26 
Ala. 213. 

Cal.—Jahns v. Nolting, 29 Cal. 507. 
Ky.—Peoples Nat. Bank v. Guier, 
145 S.W.2d 1042, 284 Ky. 702. 
Mass.—Stanley v. Gaylord, 1 Cush. 
536, 48 Am.D. 643—Wilson v. 

Shearer, 9 Mete. 504—Badlam v. 
Tucker, 1 Pick. 389, 11 Am.D. 202. 
Mich.—Cullen v. O’Hara, 4 Mich. 132. 
N.C.—Allen v. Watson, 5 N.C. 189. 
Pa.—Stewart v. Kearney, 6 Watts 453, 
31 Am.D. 482. 

S.C.—Dealy v. Lance, 29 S.C.L. 487— 
Hill v. Brennan, 24 S.C.L. 285— 
Miller v. Reigne, 20 S.C.L. 592. 
Wash.—Rummens v. Guaranty Trust 
Co., 92 P.2d 228, 199 Wash. 337. 

24 C.J. p 205 note 84. 

Proceedings for recovery of assets 
generally see supra §§ 169, 170. 

A representative’s participation in 
a conversion of estate funds does not 
preclude him from suing to recover 
them. 

U.S.—In re Dolcater, C.C.A.N.Y., 106 
F.2d 30, dismissing appeal, D.C., 
Dolcater v. Manufacturers & Trad¬ 
ers Trust Co., 25 F.Supp. 637. 
N.Y.—Scully v. McGrath, 94 N.E. 
195, 207 N.Y. 61, affirming 120 N. 
Y.S. 1145, 136 App.Div. 905. 


Trover, conversion, or replevin 

(1) The personal representative 
may maintain trover, conversion, or 
replevin provided he has title or 
right of possession. 

Cal.—Halleck v. Mixer, 16 Cal. 574. 
Colo.—McCormick v. First Nat. Bank, 
299 P. 7, 88 Colo. 599. 

Ga.—Hill v. Beall, 41 Ga. 607. 

Ill.—Massachusetts Mut. L. Ins. Co. 

v. Hayes, 16 Ill.App. 233. 

Utah.—Knighton v. Manning, 33 P. 

2d 401, 84 Utah 1. 

24 C.J. p 206 note 86. 

(2) The representative cannot sue 
for the conversion of property left 
in trust by decedent, since possession 
is in the trustee and not in the rep¬ 
resentative.—Stagg v. Stagg, 300 P. 
539, 90 Mont. 180. 

Property converted by former repre¬ 
sentative 

(1) Ordinarily, right of action for 
conversion of assets of an estate 
rests solely in the personal repre¬ 
sentative, but successor cannot main¬ 
tain suit to reclaim from recipients 
money converted by former personal 
representative, since such assets 
have already been administered.— 
Peoples Nat. Bank v. Guier, 145 S. 
W.2d 1042, 284 Ky. 702. 

(2) However, where a former rep¬ 
resentative misappropriated money 
of the estate by paying it to another, 
it was held that the successor rep¬ 
resentative had a right of action 
against the recipient to compel resti¬ 
tution.—Hall v. Windsor Sav. Bank, 
124 A. 593, 97 Vt. 125, affirming 121 
A. 582, 97 Vt. 125. 

74. N.D.—McDonald v. First Nat. 

Bank, 224 N.W. 676, 58 N.D. 49. 

24 C.J. p 730 note 74 [h], [i]. 
Contract for benefit of third persons 

(1) Personal representative was 
held entitled to maintain an action on 
contract for the use of a third per¬ 
son for whose benefit decedent ex¬ 
ecuted the contract.—Waxelbaum v. 
Carroll, 199 S.E. 858, 58 Ga.App. 771. 

(2) However, it has also been held 
that a personal representative can¬ 
not sue to enforce a contract made 
by decedent for the benefit of third 
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persons.—Abiera v. Orin, 8 Philippine 
193. 

Before settlement by original rep¬ 
resentative, a successor may maintain 
suit against him on a note executed 
to the intestate.—Cawood v. Cawood’s 
Adm’x, 147 S.W.2<* 88, 285 Ky. 201. 

75. Mass.—McGrath v. C. T. Sherer 
Co., 195 N.E. 913, 291 Mass. 35. 

76. N.Y.—In re Schwarzmann’s Es¬ 
tate, 21 N.Y.S.2d 912, 174 Misc. 
834. 

Effect of settlement 

In absence of showing that admin¬ 
istration was necessary to recover 
legacy for payment of debts, admin¬ 
istrator of legatee was in no posi¬ 
tion to reopen or question settle¬ 
ment made between legatee’s hus¬ 
band, who was sole beneficiary and 
distributee of personal estate of lega¬ 
tee, and executor under will be¬ 
queathing legacy.—Patterson v. 
Weaver, 114 So. 301, 216 Ala.' 686. 

77. N.Y.—Conliss v. Self, 276 N.Y. 
S. 80, 243 App.Div. 545. 

78. Pa.—Goldberg v. Wine, 192 A. 
252, 326 Pa. 335. 

24 C.J. p 730 note 74 [f]. 

79. R.I.—Amsden v. Danielson, 31 
A. 4, 18 R.I. 787. 

24 C.J. p 769 note 47. 

80. Del.—Topkis v. Delaware Hard¬ 
ware Co., Ch., 2 A.2d 114. 

Person handling decedent’s business 
affairs 

Deceased's intimate associate who, 
before deceased’s death, handled de¬ 
ceased’s business affairs, would not 
be required to account to the per¬ 
sonal representative, on deceased’s 
death, where no undue influence, 
fraud, or misrepresentation was ex¬ 
ercised on deceased, all expenditures 
were with deceased’s consent and ap¬ 
proval, and satisfactory accountings 
had been made to deceased from time 
to time up until his death.—Grand 
Haven State Bank v. Prendergast, 
287 N.W. 435, 290 Mich. 206. 

81. N.Y.—Coffey v. Metro-Goldwyn- 
Mayer Corporation, 289 N.Y.S. 882 t 
160 Misc. 186. 

82. Ga.—Thrift v. Baker, 87 S.E. 
676, 144 Ga. 508. 
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tive of the creditors, 83 or set aside an accord and 
satisfaction executed by the parents of decedent; 84 
and the representative has been held to have no 
interest in personalty outside the state authorizing 
him to maintain an action in respect thereof. 85 

Actions by personal representatives pertaining to 
realty in relation to the custody and management 
of the estate are considered supra §§ 253-256, and 
those relating to personalty generally, as assets of 
the estate, supra § 100; the right of the personal 
representative to sue to set aside fraudulent con¬ 
veyances is discussed supra § 124; and the discov¬ 
ery and collection of assets are discussed supra §§ 
153-183. 


§ 693 

Rights of Action against Represen¬ 
tative 

In a number of Jurisdictions, a person holding a 
claim against an estate may institute an action against 
the personal representative, at least where his claim has 
been rejected. Various particular types of actions have 
been held or held not maintainable against representa¬ 
tives. 

An independent action against a representative 
for the recovery of a claim against decedent is for¬ 
bidden in at least one jurisdiction, 86 but in others, 
a person holding a claim against the estate may in¬ 
stitute an action against the representative, 87 at 
least where his claim has been rejected. 88 

Various particular actions have been held main¬ 
tainable against a representative, 89 including ac- 
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S3. Mo.—State Bank of ‘Willow- 
Springs v. Lillibridge, 293 S.W. 
116, 316 Mo. 968, affirming in part 
and reversing in part, App., 262 
S.W. 433. 

84. Tenn.—Arrowood v. McMinn 
County, 121 S.W.2d 566, 173 Tenn. 
562, 119 A.L.R. S55. 

85. Mass.—Hooker v. Porter, 171 N. 
E. 713, 271 Mass. 441. 

86. Ind.—Price v. Engle, 133 N.E. 
755, 77 Ind.App. 439. 

Allowance and payment of claims 

see supra §§ 367-481. 

Statute applicable to any claim 
The statute forbidding actions by 
complaint and summons against the 
executor or administrator is appli¬ 
cable to any claim against decedent; 
and a claim filed pursuant to such 
statute is not designed to try an 
issue arising out of the conduct of 
the executor or administrator occur¬ 
ring after his appointment.—Isbell 
v. Heiny, Ind., 33 N.E.2d 106. 

Claims ex contractu and ex delicto 
are included in the phrase “any 
claim’' as used in the statute.—Wil¬ 
liams v. Williams, 29 N.E.2d 557, 
217 Ind. 581. 

87. Cal.—Liuzza v. Bell, 104 P.2d 
1095, 40 Cal.App.2d 417. 

Idaho.—Simonton v. Simonton, 193 
P. 386, 33 Idaho 255. 

Iowa.—Federal Land Bank of Oma¬ 
ha v. Ditto, 288 N.W. 618, 227 Iowa 
475. 

Me.—Guild v. Eastern Trust & 
Banking Co., 121 A. 13, 122 Me. 
514. 

Mo.—In re Main’s Estate, App., 152 
S.W.2d 696, transferred, see, Sup., 
146 S.W.2d 597. 

N.Y.—Michaels v. Flach, 186 N.Y.S. 
899, 114 Misc. 225, affirmed 189 N. 
Y.S. 908, 197 App.Div. 478—De 

Planter v. De Kryger, 190 N.Y.S. 
861. 

N.C.—Johnson v. Hardy, 5 S.E.2d 
853, 216 N.C. 558. 


Okl.—McLeod v. Palmer, 117 P.2d 
770. 

Wyo.—Delfelder v. Teton Land & 
Investment Co., 26 P.2d 153, 46 
Wyo. 142, denying rehearing 24 
P.2d 702, 46 Wyo. 142. 

Conditions precedent to actions 
against representative see infra §§ 
700-702. 

Irrespective of whether assets 
have been distributed, any creditor 
holding a valid claim may bring ac¬ 
tion against the legal representative 
and have it reduced to judgment, if 
the representative has not been dis¬ 
charged.—State of Ohio ex rel. 
Squire v. Union Trust Co. of Pitts¬ 
burgh, 8 A.2d 476, 137 Pa.Super. 75. 
Exclusion of actions not mentioned 
“The granting of a right to sue 
an administrator or executor is a 
privilege extended by the ' Legisla¬ 
ture and we think that when the 
Legislature sets forth what actions 
may be prosecuted, it necessarily ex¬ 
cludes all those not mentioned."— 
Myers v. Harrington, 234 P. 412, 415, 
70 Cal.App. 680. 

Waiver 

A right to sue an administrator is 
not waived by bringing an action' 
against the heirs before appoint¬ 
ment of the administrator.—Church¬ 
ill v. Woodworth, 84 P. 155, 148 Cal. 
669, 113 Am.S.R. 324. 

Creditor holding unliquidated 
claim against succession under ad¬ 
ministration was held authorized by 
statute to bring direct action against 
administratrix to establish its claim. 
—Succession of Ott, 162 So. 642, 182 
La. 850. 

Action not on any particular claim 

In a suit in equity to establish 
the rights of holders of notes as 
against the estate of a decedent, 
plaintiffs were not required to rely 
on any particular claim which they 
filed, having filed several which were 
rejected, such a suit not being an 
action on any particular claim.— 
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Sirae v. Hunter, 195 P. 935, 50 Cal. 
App. 629. 

88. La.—Robertson v. Cambon, 146 
So. 738, 176 La. 753. 

Or.—In re Mead’s Estate, 34 P.2d 
346, 147 Or. 400—Phillips v. Elli¬ 
ott, 25 P.2d 557, 144 Or. 694. 

S.D.—In re Mulligan*;* Estate, 243 
N.W. 102, 60 S.D. 7*. 

24 C.J. p 731 note 75 [a]. 

88. Ark.—Oldham v. Wright, 155 S. 

W.2d 50, 202 Ark. 1049. 

Md.—Jones v. Burgess, 4 A.2d 473. 

24 C.J. p 731 note 75. 

Action to surcharge and falsify ex¬ 
ecutor’s account 

N.C.—Gurganus v. McLawhorn, 193 
S.E. 844, 212 N.C. 397. 

A principal’s right to an account¬ 
ing with respect to checks in the 
hands of the agent at the time of 
his death could not be cut off be¬ 
cause they were collected by the ad¬ 
ministratrix, although she treated 
the proceeds as part of the assets 
of the estate.—Mackintosh v. Hough¬ 
ton, 136 N.E. 110, 242 Mass. 286. 

Representative held not a holder 
in due course of a draft so as to bar 
recovery against him.—Fowler v. 
Firth, 2 N.Y.S.2d 360, 253 App.Div. 
146, modifying 298 N.Y.S. 723, 163 
Misc. 942, and affirmed 16 N.E.2d 401, 
278 N.Y. 683. 

Although mortgage was invalid 
for failure to file renewal affidavit, 
the mortgagee was held entitled to 
judgment adjudicating indebtedness 
as valid claim against estate, not¬ 
withstanding statute requiring fore¬ 
closure.—Leffek v, Lue deman, 27 P. 
2d 511, 95 Mont. 457, 91 A.L.R. 286. 
Availability of other remedy 

Creditor of a wife's estate was 
not obliged to pursue remedy 
against the husband or his estate 
even if such other remedy existed, 
and creditor could maintain an ac¬ 
tion against the deceased wife's rep¬ 
resentative.—Fitzhugh v. District of 
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tions founded on contract generally, 90 actions for 
the value of services rendered by a person employed 
by the representative, 91 for the balance due to de¬ 
cedent’s vendor after foreclosure sale, 92 for waste 93 
or negligence 94 on the part of the representative, 
for wrongful eviction by the representative, 95 to 
enforce a lien, 96 and to recover legacies or dis¬ 
tributive shares. 97 Various actions have been held 
not maintainable against a representative, 98 includ¬ 
ing an action to establish an equitable lien, 99 or 
for fraud and deceit on the part of decedent, where 
there is no injury. 1 


§ 694. Rights of Action by Creditors or 

Others Interested in Estate 

a. In general 

b. Fraudulent conveyances or transfers 
a. In General 

Generally, creditors and other persons Interested in 
the estate, other than the personal representative, may 
not sue to collect debts due the estate or to enforce 
claims in the estate's favor; but there are exceptions 
to the general rule. 

As a general rule, unless permitted by statute, 2 


Columbia, 109 F.2d 837, 71 App.D.C. 
290. 

90. U.S.—Muir v. Kessinger, D.C. 
Wash., 35 F.Supp. 116, cause re¬ 
manded, C.C.A., 121 F.2d 456. 

91. N.Y.—In re Bonynge’s Will, 31 
N.Y.S.2d 14. 

92. Ohio.—Newman v. Schein, 20 1ST. 
E.2d 930, 60 Ohio App. 297. 

93. 1ST.C.—Felton v. Felton, 195 S.E. 
533, 213 N.C. 194. 

Waste generally see supra § 243. 

94. N.Y.—In re Chisholm's Estate, 
30 N.Y.S.2d 870, 177 Misc. 423. 

95. Ga.—Pierotti v. Connally, 133 S. 
E. 238, 162 Ga. 243. 

96. Cal.—Liuzza v. Bell, 104 P.2d 
1095, 40 Cal.App.2d 417. 

97. Me.—Bragdon v. Smith, 12 A. 
2d 665, 136 Me. 474. 

Wash.—In re Dyer’s Estate, 297 P. 

196, 161 Wash. 498. 

24 C.J. p 731 note 75 [c], [d]. 
Proceedings for distribution see su¬ 
pra §§ 513-535. 

Funds converted before testatrix’s 
death 

Legatee has no action against ex¬ 
ecutor for default in connection with 
funds borrowed or converted before 
testatrix’s death.—Woodbury’s Adm’x 
v. Hendee, 137 A. 332, 100 Vt. 357. 

901 Mo.—Gilson v. Carroll, 97 S.W. 

2d 146, 231 Mo.App. 395. 

N.Y.—:In re Baldwin’s Will, 284 N. 

Y.S. 761, 157 Misc. 538. 

24 C.J. p 731 note 75 [f]-[i], [k]. 

Action, for injuries sustained 
through negligence of decedent held 
not maintainable against decedent’s 
representative.—Muir v, Kessinger, 
D.C.Wash., 35 F.Supp. 116 r cause re¬ 
manded, C.C.A., 121 F.2d 456. 

Trover 

Where no money belonging ex 
aequo et bono to plaintiff distributee, 
actually* or constructively, remained 
in hands of executor, trover did not 
lie.—Lowery v. Lowery, 130 So. 77, 
221 Ala. 567. 

Money* received in settlement. of 
death action 

Widow’s action against adminis¬ 
trator to recover amount retained; 
-£or intestate’s next of kin from 


amount received in settlement of 
death action, brought by her as ad¬ 
ministratrix ad prosequendum, was 
held not sustainable.—Wellbrook v. 
Ocean County Trust Co., 154 A. 521. 

9 N.J.Misc. 273. 

Representative not connected with 
fund involved 

If the utmost possible effect of a 
judgment would be to establish a 
charge of some kind against a fund, 
one who has no longer any connec¬ 
tion with that fund, and a fortiori 
his representative, should neither be | 
intrusted nor burdened with the de¬ 
fense.—Wood v. Comins, 21 N.E.2d 
977, 303 Mass. 367, 123 A.L.R. 454. 
Claim provable against estate 

(1) Since claim for rent accruing 
after lessee’s death grew out of ab¬ 
solute undertaking of lessee, claim 
was provable against his estate, and 
hence action for such rent was not 
maintainable against lessee’s admin¬ 
istrator, where probate court under 
statute had duly appointed commis¬ 
sioners on lessee's estate.—Abraham 
v. Jones, 176 A. 310, 107 Vt. 77. 

(2) Even though the probate court 
wrongfully paid to an executor com¬ 
pensation which should have been 
allowed to the temporary adminis¬ 
trator, the temporary administra¬ 
tor's claim is against the estate, and 
he has no cause of action against 
the executor personally.—Leahy v. 
Mercantile Trust Co., 247 S.W. 396, 
296 Mo. 561. 

Bill to charge personalty only 

A general creditor of a decedent 
cannot maintain a bill against the 
personal representative to charge 
the personal estate only, without 
showing some ground of equity ju¬ 
risdiction, such as inadequacy of the 
legal remedies, inability to obtain 
satisfaction by judgment and execu¬ 
tion, or necessity for discovery.— 
Hutchinson-Stephenson Hat Co. v. 
Bailey, 80 S.E. 1056, 73 W.Va. 672- 
Price v. Laing, 68 S.E. 24, 67 W.Va. 
373. 

Undertaker designated in will can¬ 
not recover from executor because 
the latter did not object to the em¬ 
ployment of another undertaker by 
decedent’s family.—Browne v„ Bay¬ 


onne Trust Co., 193 A. 179, 118 N.J. 
Law 396, affirmed 196 A. 741, 119 N. 
J.Law 349. 


Where administration was incom¬ 
plete, heirs of remainderman, who 
were also heirs of life tenant, were 
not entitled to recover any amount 
against life tenant's administrator 
for waste, although proof of waste 
would increase ratio of their inter¬ 
est in his estate.—Lazenby v. Ware, 
173 S.E. 86, 178 Ga. 463. 

Injunction 

The alleged right of receiver of 
insolvent national bank to injunc¬ 
tion restraining disposition of the 
assets of estate without making pro¬ 
vision for payment of a stock as¬ 
sessment could not he predicated on 
the alleged necessity for an account¬ 
ing.—Gillespie v. Schram, C.C.A. 
Mich., 108 F.2d 39. 


Property fraudulently conveyed to 
represe&ative 

(1) Statute was held not to au¬ 
thorize creditor to maintain bill in 
equity against debtor’s executrix to 
reach realty fraudulently conveyed 
to her.—Millen v. Kavanaugh, 167 N. 
E. 291, 268 Mass. 73. 


(2) Actions by creditors to set 
aside fraudulent conveyances gen¬ 
erally see infra § 694. 

99. N.Y.—Fried v. Cahn, 267 N.Y.S. 
182, 239 App.Div. 213, motion 

granted 191 N.E. 520, 264 N.Y. 471. 

1. Ark.—McCombs v. Mansfield, 106 
S.W.2d 579, 194 Ark. 208. 

2. Mass.—Arena v. Erler, 14 N.E. 
2d 110, 300 Mass. 144. 


Suit in name ,of representative 

Generally, decedent’s creditors 
may sue third persons on obliga¬ 
tions due decedent’s estate only in 
the name of the representative of 
the estate.—Higginbotham v. Ad¬ 
ams, Ga., 14 S.E.2d 856. 


Statute applicable to beneficiaries 

The statute authorizing actions 
against executors and administra¬ 
tors applies to suits by benefi¬ 
ciaries of an estate as well as to 
suits by creditors, and the right to 
bring suit to recover property, will 
not be denied for lack of a personal 
representative to administer the 
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creditors and other persons interested in the estate, 
other than the personal representative, may not sue 
for the collection of debts due the estate or for 
the enforcement of claims in the estate’s favor, 3 
at least while the personal representative is func¬ 
tioning; 4 but there are exceptions to the rule, 5 
as where the representative refuses to sue, 6 or 
where no debts are owed by the estate. 7 Where the 
representative sets up an adverse claim to property 
alleged by the creditor to belong to the estate, such 
creditor may sue to determine the title thereto, 8 
even though his claim has been rejected by the rep¬ 
resentative. 9 A creditor’s bill to impress a lien on 
property of a deceased debtor will not be enter¬ 


tained where it appears that the creditor’s claim has 
not been presented or established. 10 

b. Fraudulent Conveyances or Transfers 

A creditor may sue to set aside a conveyance or 
transfer as having been made by decedent In fraud of 
creditors, provided the representative has refused to sue, 
and, according to some authorities, provided the creditor's 
claim against the estate has been allowed or established. 

The right of a personal representative to sue to 
set aside a conveyance or transfer, made by dece¬ 
dent, on the ground that it was in fraud of credi¬ 
tors, discussed supra § 124, is not exclusive, 11 and 
a creditor may sue to set aside such a conveyance 
or transfer, 12 for the benefit of creditors general- 


property if recovered.—Johnson v. 
Hardy, 5 S.E.2d 853, 216 N.C. 55S. 

3. Idaho.—State Ins. Fund v. Hunt, 
17 P.2d 354, 52 Idaho 639. 

Tex.—Whitaker v. McCarty, Com. 

App., 221 S.W. 572—Cain v. 
Church, Civ.App., 131 S.W.2d 400. 

Where succession, is solvent, judg¬ 
ment creditor cannot maintain suit 
for restoration of property to suc¬ 
cession.—Clark v. Koch, 140 So. 4, 
174 La. 140. 

Representative's failure to assert 
deductible obligation. 

Where executor, not asserting 
judgments against estate as deduc¬ 
tible obligations in proceeding to de¬ 
termine estate taxes, possessed no 
rights as against tax commission, in 
whose favor adjudication of estate 
taxes ran, no derivative right ex¬ 
isted in favor of judgment creditor 
of estate.—In re Chisholm’s Estate, 
30 N.Y.S.2d 870, 177 Misc. 423. 

4. Idaho.—State Ins. Fund v. Hunt, 
17 P.2d 354, 52 Idaho 639. 

5. Tex.—Whitaker v. McCarty, 
Com.App., 221 S.W. 572. 
Administrator’s adverse interest is 

no obstacle to the maintenance of 
actions by creditors and others in¬ 
terested in the estate.—In re Win¬ 
ters’ Estate, 81 P.2d 140, 159 Or. 637. 
Tender 

Creditors of testator’s estate 
should not be required to tender sum 
due one to whom stock certificate, 
which they seek to have adjudged 
property of estate, was transferred 
as security for debt, as such ten¬ 
der would not entitle them to cus¬ 
tody of certificate, which would go 
to receiver thereof or transferors.— 
Benton v. Turk, 4 S.E.2d 580, 188 
Ga. 710. 

6. Ky.—Bennett v. Bennett, 120 S. 
W. 372, 134 Ky. 444. 

24 C.J. p 730 note 74 [c]. 

Property misappropriated or dis¬ 
sipated by the representatives and 
others. 

N.Y.—Bailie v. Sheldon, 1,89 X.Y.S* 
749, 115 Misc. 44L 


X.C.—Johnson v. Hardy, 5 S.E.2d 
853, 216 N.C. 558. 

7- Tex.—Whitaker v. McCarty, 
Com.App., 221 S.W. 572. 

8. Idaho.—Slmonton v. Simonton, 
193 P. 386, 33 Idaho 255. 

Bequest that representative sue un¬ 
necessary 

Where a charge was made on land 
in a will to pay expenses of last ill¬ 
ness of testator’s daughter, the per¬ 
son to whom the estate of the 
daughter is indebted for medical at¬ 
tention is not required to demand 
that the administratrix of the 
daughter's estate should bring suit 
to enforce the charge, where the 
administratrix is also the owner of 
the land, before suing to enforce the 
charge, but it is sufficient that the 
administratrix be made a party to 
the action.—Sayres v. Johannes, 190 
X.Y.S. 247, 116 Misc. 497. 

9. Idaho.—Simonton v. Simonton, 
193 P. 386, 33 Idaho 255. 

10. X.J.—Asher v. Hart, 14 A.2d 
781, 12S X.J.Eq. 1—Kenny v. Tro- 
bridge, 2 A.2d 655, 124 N.J.Eq. 504. 

Xecessity of presenting claim gen¬ 
erally see supra §§ 394-396. 

11. La—Bank of Berwick v. George 
Vinson Shingle & Mfg. Co. Lim¬ 
ited, 50 So. 823, 124 La 1000, 26 
L.R.A..N.S., 1068. 

Minn.—Lind v. O. X. Johnson Co., 
282 N.W. 661, 204 Minn. 30, 119 
A.L.R. 940. 

X.Y.—Farmers’ Loan & Trust Co. v. 
Meyer, 225 X.Y.S. 561, 222 App. 
Div. 123. 

Ohio.—Hause v. Coblentz, 153 X.E. 

255, 22 Ohio App. 17. 

Wash.—Rummens v. Guaranty Trust 
Co., 92 P,2d 228, 199 Wash. 337. 

12. Ind.—Loftin v. Johnson, 24 X. 
E.2d 916, 216 Ind. 537. 

La—Bank of Berwick v. George 
Vinson Shingle & Mfg. Co., Lim¬ 
ited, 50 So. 823, 124 La 1000, 26 
L.R.A..X.S., 1068. 

Minn.—Lind v. O. X. Johnson Co., 
282 N.W. 661, 204 Minn, 30, 119 
; A.UR. 940. 


X.J.—Axt v. 61 Lincoln Park, 155 A. 

537, 108 X.J.Eq. 459. 

X.Y.—Farmers’ Loan & Trust Co. v. 
Meyer, 225 X.Y.S. 561, 222 App. 
Div. 123. 

Ohio.—Hause v. Coblentz, 153 X.E. 

255, 22 Ohio App. 17. 

Wash.—Rummens v. Guaranty Trust 
Co., 92 P.2d 228, 199 Wash. 337. 

23 C.J. p 1155 note 48 [k]. 

Only creditors may attack fraud¬ 
ulent transactions of intestate.—State 
Bank of Willow Springs v. Lilli- 
bridge, 293 S.W. 116, 316 Mo. 968. 
affirming in part and reversing in 
part, App., 262 S.W. 433. 
Representative in individual capacity 
as creditor 

Fact that creditor's bill to set 
aside an alleged fraudulent convey¬ 
ance where transfer did not pass le¬ 
gal title was not maintainable by 
creditor in her capacity as adminis¬ 
tratrix of deceased grantor did not 
require dismissal of suit, since cred¬ 
itor might maintain suit in her in¬ 
dividual capacity with an adminis¬ 
trator ad litem being ^appointed by 
court to represent estate and being 
made a party respondent.—Trotter 
v. Brown, 167 So. 310, 232 Ala. 147. 
Conveyances held fraudulent 
Ohio.—Hause v. Coblentz, 153 X.E. 

255, 22 Ohio App. 17. 

S.C.—Temple v. Montgomery, 153 
S.E. 640, 157 S.C. 85. 

Transfer held not fraudulent 
Ky.—Farmers Bank of Dry Ridge 
v. Ashcraft's Adm’r, 137 S.W. 2d 
422, 281 Ky. 758. 

Funds from insurance policies, 
payable to the estate and passing to 
wife and children by voluntary gift, 
are properly reached by a creditor’s 
suit.—Ex parte Wilkinson, 126 So. 
102, 220 Ala. 529. 

In action by widow, on behalf of 
herself and other creditors of her de¬ 
ceased husband, to set aside trans¬ 
fer of realty by husband, widow must 
prove that she was a creditor and 
that transfer was for an inadequate 
consideration and made husband in¬ 
solvent; but she may prove that 
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ly, 13 provided he has taken proper means to pro¬ 
cure the institution of an action by the personal 
representative 14 and the latter has refused to sue. 15 
It has been held that in order for a creditor thus 
to sue, his claim against the estate must have been 
allowed or established; 16 but it has also been held 
that the failure of the creditor to have filed his 
claim against the estate, 17 or the fact that a per¬ 
sonal representative has not been appointed, 18 does 


not preclude a creditor’s bill to set aside a fraud¬ 
ulent conveyance. 

The creditor may sue to set aside fraudulent 
conveyances or transfers where there has been col¬ 
lusion between the personal representative and the 
transferee, 19 where the transferee is himself the 
personal representative, 20 when there is no neces¬ 
sity for administration, 21 or where the estate of 


she was a creditor by reason of hus¬ 
band’s failure in duty of support.— 
Kuhlbarsch v. Sauter, 8 N.Y.S.2d 760, 
255 App.Div. 939. 

Action against debtor’s representa¬ 
tive only 

(1) If a judgment creditor’s as¬ 
signee had any cause of action, such 
as that asserted under a so-called 
creditor’s bill to adjudge a transfer 
of realty fraudulent, against judg¬ 
ment debtor who had died after judg¬ 
ment was obtained, the action could 
be maintained only against debtor's 
legal representative.—Staniels v. 
Copeland, Cal.App., 119 P.2d 396. 

(2) Rights of action against rep¬ 
resentative generally see supra § 693. 

Removal of administration to equity 
court 

Creditors’ bill to reach property 
conveyed in fraud of creditors of de¬ 
cedent is not dependent on removal 
of administration to court of equity. 
—Ex parte Wilkinson, 126 So. 102, 
220 Ala. 529. 

Creditor cannot secure priority by 
assailing fraudulent conveyance be¬ 
fore others do so.—Marion County 
Nat. Bank v. Smith, 217 N.W. 857, 
205 Iowa 203. 

Failure of creditor properly to in¬ 
dex an action against the estate was 
held to prevent him from maintain¬ 
ing a bill in equity to set aside con¬ 
veyance of realty by deceased in his 
lifetime as fraudulent, since failure 
to index action left realty free from 
claim of judgment.—Negley v. Reis¬ 
er, 188 A. 123, 324 Pa. 190—Central- 
Penn Nat. Bank of Philadelphia v. 
Culp, 182 A. 239, 320 Pa. 358, 103 A. 
L.R. 550. 

Transfer by representative 

A statute authorizing a creditor of 
a decedent to maintain an action to 
set aside a fraudulent transfer by 
decedent does not authorize an ac¬ 
tion to set aside an alleged fraudu¬ 
lent transfer by a representative of 
decedent.—Magoun v. Quigley, 100 
N.Y.S. 1037, 115 App.Div. 226. 

13. Iowa.—Marion County Nat. 

Bank v. Smith, 217 N.W. 857, 205 

Iowa 203. 
lien 

(1) Where certain creditors filed in 
behalf of themselves and all others 
who might wish to join therein a bill 


for discovery of assets and to sub¬ 
ject certain insurance policies, pro¬ 
cured by deceased debtor when insol¬ 
vent, to payment of claims against 
his estate, all parties who timely 
came in under invitation were en¬ 
titled to share lien thereby acquired 
with original complainants on prop¬ 
erty subjected to payment of debts; 
but complainants in the general cred¬ 
itors’ bill were not entitled to lien 
on policies of insurance issued on 
debtor’s life and payable to his es¬ 
tate, where such policies were col¬ 
lected by administrator and held by 
him and were omitted from settle¬ 
ment of receiver’s accounts in credi¬ 
tors' proceeding, all without objec¬ 
tion by complainants.—Barnes v. Bell, 
163 So. 616, 231 Ala. 84. 

(2) Discovery of assets generally 
see supra §§ 153-166. 

(3) Debtor’s interest in insurance 
policies as assets which creditors 
may reach see the C.J.S. title Fraud¬ 
ulent Conveyances §§ 19, 20, also 27 
C.J. p 426 note 79-p 430 note 24. 

14. Cal.—Liuzza v. Bell, 104 P.2 d 
1095, 40 Cal.App.2d 417 . 

15. Iowa.—Marion County Nat. Bank 
v. Smith, 217 N.W. 857, 205 Iowa 
203. 

Ky.—Farmers Bank of Dry Ridge v. 
Ashcraft's Adm’r, 137 S.W.2d 422, 
281 Ky. 758. 

Utah.—Wasatch Livestock Loan Co. 
v. Nielson, 56 P.2d 613, 90 Utah 
307, amended on other grounds 61 
P.2d 616, 90 Utah 331. 
Representative’s action dismissed 
Where the representative’s action 
to set aside a fraudulent conveyance 
was dismissed because of the ab¬ 
sence of indispensable allegations, 
the creditors were in the position 
in which they would have been if 
the representative had refused to act 
at all, and were entitled to maintain 
the action.—Rummens v. Guaranty 
Trust Co., 92 P.2d 228, 199 Wash. 
337. 

A receiver is not entitled to bring 
such action unless the personal rep¬ 
resentative refuses to do so.—Ste¬ 
phenson v. Purchase, 192 N.W. 647, 
222 Mich. 208. 

Action for refusal to sue 

(1) Refusal by the representative 
of the ^estate of the debtor’s trans- 
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feree to prosecute a claim against 
the transferee's estate at the re¬ 
quest of the creditor of the trans¬ 
feror does not give such creditor a 
right of action against the represen¬ 
tative.—Farmers Bank of Dry Ridge 
v. Ashcraft's Adm’r, 137 S.W.2d 422, 
281 Ky. 758. 

(2) Right of action against repre¬ 
sentative generally see supra § 693. 

16. Cal.—Liuzza v. Bell, 104 P.2d 
1095, 40 Cal.App.2d 417. 

Ind.—Price v. Engle, 133 N.E. 755, 
77 Ind.App. 439. 

Neb.—Card v. George, 299 N.W. 487. 

Necessity of obtaining judgment at 
law as condition precedent to setting 
aside fraudulent conveyances see the 
C.J.S. title Fraudulent Conveyances 
§ 331, also 27 C.J. p 732 note 97- 
p 733 note 6. 

Statute was held not to create lien 
or trust in favor of decedent’s cred¬ 
itors after property has ceased to be¬ 
long to debtor so as to authorize 
suit to set aside fraudulent convey¬ 
ance.—White v. C m ^ker, C.C.A.Fla., 13 
F.2d 321, certiorari denied 47 S.Ct. 
108, 273 U.S. 715, 71 L.Ed. 855. 

17. Ala.—Trotter v. Brown, 167 So. 
310, 232 Ala. 147. 

Failure cannot be urged by trans- 
feree of alleged fraudulent convey¬ 
ance who was disinterested in de¬ 
ceased's estate.—Ferruolo v. Colum¬ 
bus Exchange Trust Co., 200 A. 451, 
61 R.I. 77. 

18. Ala.—Trotter v. Brown, 167 So. 
310, 232 Ala. 147. 

Suit retained until appointment of 
representative 

Although a creditor’s claim has not 
been established at law or admitted 
by a personal representative, his 
bill to set aside fraudulent convey¬ 
ance by deceased debtor will be re¬ 
tained to protect lien until a rep¬ 
resentative can be appointed.—Axt v. 
61 Lincoln Park, 155 A. 537, 108 N. 
J.Eq. 459. 

19. Wash.—Rummens v. Guaranty 
Trust Co., 92 P.2d 228, 199 Wash. 
337. 

20. Wash.—Rummens v. Guaranty 
Trust Co., supra. 

21. Wash.—Rummens v. Guaranty 
Trust Co., supra. 
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the deceased grantor has been fully settled and 
the administration closed. 22 

A creditor is not compelled to administer on the 
estate of a deceased fraudulent grantor in order to 
set aside the conveyance for fraud. 23 

Intent to defraud. To enable creditors to have a 
conveyance set aside as fraudulent, it is necessary 
that the conveyance shall have been made with 
intent to defeat creditors, 24 unless it was a volun¬ 
tary conveyance by decedent when he was insol¬ 
vent. 25 

§ 695. Rights of Action between Coexecu¬ 
tors or Coadministrators 

The genera! rule is that an executor or administrator 
may maintain an action against a corepresentative. 

Apart from the question whether the action may 
be maintained at law or only in equity, considered 
infra § 725, the geenral rule is that an executor 
or administrator may maintain an action against a 
corepresentative, 26 as, for example, on a claim 
against the estate which has been rejected by the 
corepresentative, 27 to recover his personal interest 
in property claimed by the corepresentative to con¬ 
stitute part of the estate, 28 or to demand the return 
of property wrongfully obtained by the corepre¬ 
sentative. 29 However, it has been held that as long 
as the letters of a corepresentative remain unre¬ 
voked, a representative cannot maintain an action 
against the corepresentative for the recovery of 


property of the estate, 30 and that, where a surviv¬ 
ing partner and another are appointed administra¬ 
tors of the deceased partner’s estate, a bill in equi¬ 
ty does not lie by the surviving partner against his 
coadministrator for a settlement of the affairs of 
the firm, as this amounts to taking a position on 
both sides of the case. 31 

§ 696. Liabilities in Respect of Conduct of 
Action or Defense 

A personal representative, in prosecuting or defend¬ 
ing actions in his representative capacity, is bound to act 
with diligence, prudence, and good faith, and may be 
personally liable for failure to do so. The heirs and credi¬ 
tors of the estate are generally bound, as to third persons, 
by his acts in prosecuting or defending a suit concerning 
the estate. 

The heirs and creditors of an estate are generally 
bound, as far as third persons are concerned, by 
the acts of the personal representative in prosecu¬ 
ting or defending a suit concerning the estate, in 
the absence of collusion or fraud, 32 although the 
representative may also be personally liable for 
damages caused by his wrongful acts, in the course 
of the proceedings, 33 unless it appears that he was 
disinterested and acted in good faith for the inter¬ 
ests of the estate. 34 As between such heirs and 
creditors and the representative, the latter is bound 
to act with diligence, prudence, and good faith, 
and, unless he does so, he may render himself per¬ 
sonally liable for any loss occasioned by his neg- 


22. Wash.—Rummens v. Guaranty 
Trust Co., supra. 

23. Ala.—Totter v. Brown, 167 So. 
310, 232 Ala. 147. 

24. Wis.—Massey v. Richmond, 242 
N.W. 507, 208 Wis. 239. 

25. S.C.—Temple v. Montgomery, 153 
S.E. 640, 157 S.C. 85. 

26. Cal.—Stohr v. Stohr, 82 P. 777, 
148 Cal. 180. 

N.J.—Johnson v. Duhel, Ch., 3 A. 705. 
24 C.J. p 923 notes 38-43, 45-47, p 924 
notes 48,' 49, 54. 

Accounting as between corepresenta¬ 
tives see infra § 1045. 

Action by representative against 
himself see supra § 689. 
Administrator in individual ca¬ 
pacity may maintain a suit against 
coadministrators.—Copelan v. Mon¬ 
fort, 113 S.E. 514, 153 Ga. 558. 

After the settlement of the ac¬ 
counts, an executor, as heir at law 
or next of kin, may maintain an ac¬ 
tion against the coexecutor for the 
property belonging to the testator 
which has not been taken into the 
account before the surrogate.—Gui- 
bert v. Saunders, 10 N.Y.St. 43. 

27. Cal.—Winder v. Winder, 114 P. 


2d 347, prior opinion, App., 108 P. 

2d 681. 

28. Ga.—Copelan v. Monfort, 113 S. 

E. 514, 153 Ga. 558. 
implied trust 

Executor may in individual capaci¬ 
ty and without resigning sue coex¬ 
ecutors as representatives of the es¬ 
tate to establish implied trust in 
property purchased in testator's name 
with joint funds of himself and plain¬ 
tiff.—McFadden v. Dale, 116 S.E. 596, 
155 Ga. 256. 

28. Estoppel 

(1) Where a representative joins 
in the transfer of a certain number 
of shares of stock, which number is 
subsequently increased without his 
knowledge, he may demand the re¬ 
turn of the additional shares, and the 
original transfer will not operate as 
an estoppel.—Garabrant v. Callaway, 
158 A. 830, 110 N.J.Eq. 88, reversed 
on other grounds 167 A. 1, 113 N.J. 
Eq. 424. 

(2) Where the managing executor 
and trustee of an estate obtained a 
portion of the property for his own 
use by committing a breach of trust 
and procuring the property to be con- 
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veyed to a corporation, in which he 
received a majority of the stock with¬ 
out consideration, and caused some 
shares of the stock to be transferred 
to plaintiff, his coexecutor, without 
consideration, none of the shares hav¬ 
ing been transferred to bona fide hold¬ 
ers, plaintiff was entitled to disaf¬ 
firm the transfer of the shares to 
himself and sue to have all the stock 
in the corporation declared the prop¬ 
erty of the executors and trustees. 
—Smith v. David Stevenson Brewing 
Co., 102 N.Y.S. 672, 117 App.Div. 

690, affirming 100 N.Y.S. 521, SO' 
Misc. 395. 

24 C.J. p 924 note 52. 

30. Md.—Flaks v. Flaks, 196 A. 116, 
173 Md. 358—Beall v. Hilliary, I 
Md. 186, 54 Am.D. 649. 

31- N.C.—Smith v. Bryson, 62 N.C. 
267, 93 Am.D. 610. 

32. N.C.—Matthews v. Joyce, 85 N- 
C. 258. 

24 C.J. p 9 22 note 23. 

33. Ky.—Schneider v. Hesse, 9 Ky. 
Li. 242. 

24 C.J. p 922 note 24. 

34b La.—Berens v. Boutte, 31 La, 
Ann. 112. 

| 24 C.J. p 922 note 25. 
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ligence or bad faith in prosecuting 35 or defending 36 
proceedings by or against him in his representative 
capacity, or in intervening in suits instituted be¬ 
tween other persons. 37 The representative may be 
personally liable for a loss occasioned by his failure 
to record a judgment recovered by him 38 or to issue 
execution thereon. 39 However, if he acts honestly 
and diligently he is not liable for failure to maintain 
an unjust 40 or useless 41 suit, or for a failure to 
insist on mere technicalities, 42 as for failing to 
plead in abatement, 43 or for omitting to appeal. 44 

§ 697. Conditions Precedent to Action by 
Representative 

A personal representative has been held not required 
to comply with any conditions before being authorized to 
bring an action, and does not require permission of a 
court; -but he may be required to restore, or tender a 
restoration of, the status quo before canceling or rescind¬ 
ing a contract or conveyance made by decedent. 

It has been held that a personal representative 
appointed by a court within the state is not re¬ 


quired to comply with any condition before being 
authorized to maintain an action; 45 and he may 
maintain an action without obtaining permission of 
the court, 46 although he should obtain the authority 
of the court of probate in order to protect himself 
and preclude the questioning of his expenditures. 47 

Where a sheriff was by statute made ex officio 
administrator, the fact that he did not personally 
authorize a suit brought in his name did not render 
the decree therein void for want of jurisdiction. 48 

A representative has been required to restore, 
or tender a restoration of, the status quo before 
cancellation or rescission of a contract or convey¬ 
ance made by decedent will be allowed, 49 even, it 
has been held, where restoration is impossible; 50 
but under some circumstances a notice of rescis¬ 
sion or an offer of restoration has been held un¬ 
necessary, 51 and restoration of consideration is un¬ 
necessary in a suit to impress a trust on property 
wrongfully obtained from decedent. 52 


35. Iowa.—Meyeringh v. Wendt, 53 
N.W. 414, 86 Iowa 465. 

24 C.J. p 9 22 note 26. 

36. N.Y.—In re Van Valkenburgh’s 
Will, 298 N.Y.S. 819, 164 Misc. 295. 

24 C.J. p 922 note 27. 

37. Ala.—Bettis v. Taylor, 8 Port. 
564. 

24 C.J. p 922 note 28. 

3a La.—Glover’s Succession, 2 La. 
Ann. 4. 

39. La.—Glover’s Succession, supra. 

40. Md.—McGuire v. Rogers, 21 A. 
723, 74 Md. 192. 

41. N.Y.—Banta v. Marcellus, 2 
Barb. 373. 

42. Md.—McGuire v. Rogers, 21 A. 
723, 74 Md. 192. 

4a S.C.—McDowall v. McDowall, 8 
S.C.Eq. 324. 

44. S.C.—McDowall v. McDowall, 
supra. 

45. Wis.—Lawver v. Lynch, 210 N. 
W. 410, 191 Wis. 99. 

Various matters held not conditions 
precedent 

(1) Distributees were not required 
to file claim with executor before ac¬ 
tion could be brought by him to re¬ 
cover money allegedly belonging to 
estate.—Hickman v. Barrett, 52 P.2d 
40, 175 Okl. 262. 

(2) Steps required by code to se¬ 
cure delivery of property “are not con¬ 
dition precedent to administrator’s 
suit to recover property.—Combs v. 
Roark's Adm’r, 299 S.W. 576, 221 Ky. 
679. 

(3) Second mortgagee’s adminis¬ 
tratrix need not foreclose her mort¬ 
gage before bringing action on ac¬ 
companying bond, where second mort¬ 
gage was wiped out by foreclosure 


of first mortgage embracing same 
premises.—Goldberg v. Fisher, 168 A. 
232, 11 N.J.Misc. 657. 

(4) Where testator, mortgagee, had 
bequeathed mortgage to mortgagor 
brother who died leaving issue be¬ 
fore testator, and such legacy was a 
specific legacy in amount of mort¬ 
gage with interest, which was exempt 
from liability for testator’s debts if 
there was other sufficient estate, tes¬ 
tator’s special administrator, claim¬ 
ing there were not sufficient assets 
outside of the mortgage to pay tes¬ 
tator's debts and expenses of admin¬ 
istration, could enforce mortgage, 
and ascertainment of amount of lia¬ 
bility was not a "condition prece¬ 
dent" to foreclosure.—Brener v. 
Raasch, 1 N.W.2d 181, 239 Wis. 300. 

Submission to arbitration accord¬ 
ing to the original contract held con¬ 
dition precedent to action by repre¬ 
sentative.—Ripley v. Lucas, 255 N. 
W. 356, 267 Mich. 682. 

Representative of ward cannot 
maintain an action against the de¬ 
ceased ward’s guardian respecting 
matters of the estate until there has 
been a final settlement by the guard¬ 
ian.—In re Morse’s Estate, Me., 19 A. 
2d 247. 

46. N.D.—McDonald v. First Nat. 

Bank, 224 N.W. 676, 58 N.D. 49. 
Foreclosure of mortgage 

The facts that an action by an ad¬ 
ministrator to foreclose a mortgage 
was begun without an order from 
the probate court, that the money 
due was not necessary for the pay¬ 
ment of debts, and that one heir de¬ 
sired the mortgage to be set off to 
him, do not in any way affect the 
capacity of plaintiff to sue.—Ekblad 
v. Hanson* 117 P. 1028s 85 Kan. 541. 
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Securities deposited with depositary 
Where the statute provides that 
the surrogate may direct securities 
for the payment of money belonging 
to an estate to be deposited with a 
trust company, after which the ad¬ 
ministrator’s bond may be fixed 
without regard to such securities, 
and that a security thus deposited 
shall not be withdrawn from the 
custody of the trust company, and no 
person other than the proper officer 
of the trust company shall receive 
or collect any of the principal or 
interest secured thereby, without an 
order of the surrogate, an action 
by the administrator on a note thus 
deposited with a trust company, and 
issuance of execution by him on the 
judgment therein recovered, all with¬ 
out order of the surrogate, are with¬ 
out right, and do not furnish a val¬ 
id judgment and return of execution 
unsatisfied, necessary for a judgment 
creditors’ action by the administrator. 
—Ditmas v. McKane, 86 N.Y.S. 1083, 
92 App.Div. 344. 

47. Ill.—Crowe v. Morrison, 147 Ill. 
App. 107. 

48. U.S.—Sheffey v. Davis Colliery 
Co., W.Va., 219 F. 465, 135 C.C.A. 
177, affirming, D.C., 204 F. 337. 

49. Ga.—Franklin v. Cruce, 200 S.E. 
135, 187 Ga. 58—Atlanta Banking 
& Savings Co. v. Johnson, 175 S.E. 
904, 179 Ga. 313, 95 A.L.R. 1436. 

50. Ga.—Atlanta Banking & Savings 
Co. v. Johnson, supra. 

51. Cal.—Shaffer v. Security Trust 
& Savings Bank, 41 P.2d 948, 4 Cal. 
App.2d 707. 

Ga.—Franklin v. Cruce, 200 S.E. 135, 
187 Ga. 58. 

52. Cal.—Bryson v. Gross, 257 P. 
137, 83 Cal.App. 638. 
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§ 698. - To Set Aside Fraudulent Con- j 

veyance 

In accordance with governing statutes, a representa¬ 
tive may or may not be required to obtain leave of court 
before suing to set aside an alleged fraudulent convey¬ 
ance by decedent. 

Under varying statutory provisions, the personal 
representative may be required to obtain leave of 
the court before suing to set aside an alleged fraud¬ 
ulent conveyance made by decedent in his life¬ 
time, 53 or he may be authorized to institute proceed¬ 
ings to set aside such a conveyance where there is 
a deficiency of assets, without an order of the pro¬ 
bate court or an application by creditors. 54 Where' 
a statute, providing for the recovery by the per¬ 
sonal representative of property fraudulently dis¬ 
posed of by a testator, requires that claims of cred¬ 
itors must be evidenced by a judgment, or must 
have been allowed by the representative, an ap¬ 
proval of the claim by the judge will take the place 
of an allowance by the representative. 55 

§ 699. - For Injury to or Conversion of 

Personalty 

A personal representative may maintain an action 
for injury to, or conversion of, personality, even though 
the injury or conversion occurred between decedent's 
death and the granting of letters. 

To entitle a personal representative to maintain 
an action for injury to, or conversion of, personal 
property, whether in his individual or representative 
capacity, it is not necessary that he should have had 
actual possession thereof at the time the cause of 
action arose, 56 and such action may be maintained, 
even though the injury or conversion occurred be¬ 
tween the time of decedent’s death and the grant¬ 


ing of letters of administration. 57 The action is 
based on the representative’s right of property, 
which draws after it the right to possession, 58 and 
the legal effect of granting letters is to vest in the 
representative the legal title to the personal prop¬ 
erty, which relates back to the time of the death 
of decedent. 59 An administrator may sue in his 
own right for the conversion of goods acquired aft¬ 
er the death of the intestate. 60 

§ 700. Conditions Precedent to Action 
against Representative 

a. In general 

b. Leave of court to sue 

c. Presentation of claim 

d. Verification of claim 

e. Action on claim by probate court 

f. Rejection or disallowance of claim 

a. In General 

Unless excused or waived, conditions precedent to 
the maintenance of an action aga : nst a personal repre¬ 
sentative must be performed or complied with before the 
action may be instituted. 

Conditions precedent to the right to maintain an 
action against a personal representative are fre¬ 
quently found to exist, and, where they do, they 
must be performed or complied with before the ac¬ 
tion may be instituted, 61 unless such performance 
or compliance has been excused 62 or waived. 63 

b. Leave of Court to Sue 

Where the statute makes leave of court to sue the 
representative a condition precedent, an action cannot 
be maintained against him without procuring such per¬ 
mission. 

Where the statute makes leave of the probate 
court to sue the personal representative a condition 


53. Or.—Butts v. Purdy, 125 P. 313, 
127 P. 25, 63 Or. 150. 

Right of representative to sue see 
supra § 124. 

Court order as to necessity of sale 
Administratrix finding no property 
to pay claims against estate and 
authorized -by court to bring action 
to set aside alleged fraudulent con¬ 
veyance by decedent could bring such 
action without court order decreeing 
that sale of realty was necessary to 
pay claims.—Level v. Church of 
Christ, 251 N.W. 709, 217 Iowa 317. 

54. Mich.—Chapoton v. Prentis, 107 
N.W. 879, 144 Mich. 283. 

Claim allowed after time for presen¬ 
tation 

Order allowing claim after time for 
presenting it had expired, without 
notice to heir of hearing, was in¬ 
valid and no basis for administrator's 
action to set aside decedent's convey- 

34 C. J.S.—43 


ance as in fraud of creditors, where 
estate, if claim was not allowed, 
would be solvent.—Day v. Dullam, 
209 N.W. 561, 235 Mich. 516. 

55. Cal.—Shiels v. Nathan, 108 P. 
34, 12 Cal.App. 604. 

56. Mass.—Kent v. Bothwell, 25 N. 
E. 721, 152 Mass. 341, 9 L.R.A. 258. 

24 C.J. p 744 note 29. 

57. Okl —Litz v. Alva Exch. Bank, 
83 P. 790, 15 Okl. 564. 

24 C.J. p 744 note 30. 

58. Mass.—Kent v. Bothwell, 25 N.E. 
721, 152 Mass. 341, 9 L.R.A. 258. 

59. N.Y.—Valentine v. Jackson, 9 
Wend. 302. 

24 C.J. p 744 note 32. 

Relation back of letters testamentary 
or of administration see supra § 
151. 

60. TJ.S.—White v. Pulley, C.C.Ala„ 
27 F. 436. 
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61. Ark.—Rinehart v. Wheeler, 270 
S.W. £37, 168 Ark. 251. 

Ky.—Crain v. Crain, 248 S.W. 176, 
197 Ky. 813. 

Ohio.—Breen v. Conn, 28 N.E.2d 684, 
64 Ohio App. 325. 

Tex.—Johnson v. First Mtg. Loan 
Co. of San Angelo, Civ.App., 135 
S.W.2d 806. 

62. Where performance would he 

futile, nonperformance may be ex¬ 
cused.—Newman v. Schein, 20 N.E. 
2d 930, 60 Ohio App. 297. 

63. Ky.—Bootes v. G winner's 
Adm'r, 64 S.W. 2d 904, 251 Ky. 322. 

Me.—Kelley v. Forbes, 147 A. 159, 
128 Me. 272. 

Ohio.—Hampton v. Replogle, 191 N. 

E. 885, 47 Ohio App. 294. 

Or.—Bramwell v. Heseltine, 259 P. 
1063, 122 Or. 519. 
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precedent, an action against him cannot be main¬ 
tained without procuring such permission. 64 It is 
not essential to the validity of the order granting 
permission that it should be made on petition and 
notice to the personal representative. 65 The ap¬ 
plication is addressed to the sound discretion of 
the court and will not be granted when it would be 
inequitable to do so. 66 

c. Presentation of Claim 

(1) In general 

(2) What claims should be presented 

(3) By whom claim presented 

(4) Sufficiency of presentation 

(5) Cure or waiver of nonpresentation 

64. Me.—Brackett v. 

98 A. 933, 115 Me. 335. 

24 C.J. p 744 note 34. 

65. Iowa.—Sterritt v. Robinson, 17 
Iowa 61. 

66. N.Y.—Grossman v. Perlmutter, 

25 N.Y.S.2d 525, 261 App.Div. 935. 

24 C.J. p 744 note 36. 

67. N.Y.—In re Baldwin’s Will, 284 
N.Y.S. 761, 157 Misc. 538—In re 
Gelhs’ Estate, 252 N.Y.S. 725, 141 
Misc. 432—O’Brien v. O’Brien, 16 
N.Y.S.2d 799—De Planter v. Be 
Kryger, 190 N.Y.S. 861, 862, cit¬ 
ing Corpus Juris. 

24 C.J. p 745 note 38. 

Presentation and allowance of 
claims generally see supra §§ 394— 

435. 

Presentation of claim as condition 
precedent to: 

Action against independent execu¬ 
tor see infra § 1059. 

Right to set off claim or to make 
counterclaim see infra § 722. 

Statutes held not to har suit on a 
claim which has not been exhibited 
to the representative.—Clawans v. 

Sheetz, 92 F.2d 517, 67 App.D.C. 366. 

68. Ariz.—Clark v. Sears, 108 P.2d 
559, 56 Ariz. 404. 

Cal.—Lundberg v. Katz, 111 P.2d 
917, 44 Cal.App.2d 38—Morrison v. 

Havens, 75 P.2d 515, 24 Cal.App.2d 
504—Dugand v. Magnus, 290 P. 

309, 107 Cal.App. 243—Giles v. 

Reed, 186 P. 614, $4 Cal.App. 367. 

Idaho.—Worm ward v. Brown, 294 P. 

331, 50 Idaho 331—Flynn v. Dris¬ 
coll, 223 P. 524, 38 Idaho 545, 34 
A.L.R. 352. 

Ky.—Crain v. Crain, 248 S.W. 176, 

197 Ky. 813. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial 
Dist. in and for Ravalli County, 

107 P.2d 890, 111 Mont. 216— 

Swanson v. Gnose, 76 P.2d 643, 

106 Mont. 262, 115 A.L.R. 244— 

Hornbeck v. Richards, 257 P. 1025, 

80 Mont. 27—Ullman Co. v. Adler, 

196 P. 157, 59 Mont. 232—Harwood 
v. Scott, 186 P. 693, 57 Mont. 83. 


(1) In General 

Where the statute so requires, presentation of a claim 
to the representative or the probate court is a condition 
precedent to the commencement of a suit thereon against 
the representative. 

In the absence of statutes to the contrary, the 
presentation of a claim to the personal representa¬ 
tive or the probate court is not a condition pre¬ 
cedent to the commencement of an action against 
the personal representative upon such claim. 67 In 
a number of jurisdictions, however, statutes have 
been enacted establishing such a requirement and 
precluding any action against representatives on a 
.claim which has not been presented for allow¬ 
ance 68 within the time prescribed by statute, 69 un- 

Where decedent is a coobligor 

Where a judgment is sought for 
full amount of note secured by a 
mortgage and one of mortgagors is 
deceased, approved practice is to 
first present the personal represen¬ 
tative of deceased motgagor’s es¬ 
tate with a claim based on note and 
mortgage, and upon rejection there¬ 
of to proceed in equity for foreclo¬ 
sure and judgment for full amount 
of note where deceased was person¬ 
ally liable and against any other 
party who may be liable on the note. 
—Schaefer v. Sellar, 64 P.2d 1334, 
156 Or. 16. 

Demand of payment 

(1) Under statutes so providing, 
no action may be brought or recov¬ 
ery had on a demand against an es¬ 
tate until demand of payment there¬ 
of has been made on the representa¬ 
tive.—Walker v. Bennett, 273 S.W. 
548, 209 Ky. 675—Fox v. Hudson’s 
Adm’r, 131 S.W. 178, 140 Ky. 454. 

(2) Where no proper demand has 
been made, the proper practice is 
for the repesentative to file an affi¬ 
davit, before answer, setting up 
such fact as the foundation of a 
motion for a rule to dismiss with¬ 
out prejudice.—Massie’s Ex’x v. 
Massie's Ex’x, 156 S.W.2d 195, 288 
Ky. 370—Thomas’ Ex’r v. Thomas, 
15 B.Mon., Ky., 178. 

Rule applies in chancery 

The rule requiring presentation 
has been held the same in chancery 
as at law.—Owens v. Corbitt, 57 Ala. 
92—Jones v. Lightfoot, 10 Ala. 17. 

Claimant not presenting claim 
held without legal status to question 
acts of representative or to inquire 
as to the assets of the estate or its 
solvency.—Githens v. Atlantic Safe 
Deposit & Trust Co., 120 A. 33, 94 
N.J.Eq. 455. 

69. Cal.—Reveal v. Stell, 205 P. 875, 
56 Cal.App. 463. 

Me.—Kelley v. Forbes, 147 A. 159, 
128 Me. 272. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial 


Chamberlain, 


Ohio.—Barman v. Feid, 27 Ohio N.P., 
N.S., 409. 

Okl.—Enid Concrete Pipe & Stone 
Co. v. Mann, 50 P.2d 307, 174 Okl. 
282—Pancoast v. Eldridge, 11 P. 
2d 918, 157 Okl. 195—Burke v. 

Unger, 212 P. 993, 88 Okl. 226— 
Hamilton v. Blakeney. 165 P. 141, 
65 Okl. 154. 

Or.—Borge v. Traaen, 76 P.2d 1127, 
158 Or. 454, denying rehearing 75 
P.2d 939, 158 Or. 454—Bramwell 

v. Heseltine, 259 P. 1063, 122 Or. 
519—Lee v. Gram, 209 P. 474, 105 
Or. 58, 27 A.L.R. 1001. 

R. I.—Kelley v. Harlow, 152 A. 696, 
51 R.I. 137. 

S. D.—Le Sueur v. Quillian, 228 N. 
W. 380, 56 S.D. 289. 

Utah.—Rockhill v. Creer, 189 P. 668, 
56 Utah 119. 

24 C.J. p 745 note 39. 

Jurisdictional requirement 

(1) Where claim against estate is 
one which is required to be filed in 
county court, failure to file it is ju¬ 
risdictional and vital to right of 
claimant to maintain action for its 
recovery.—Graber v. Bontrager, 285 
N.W. 865, 69 N.D. 300. 

(2) The court is without jurisdic¬ 

tion to enter judgment against exe¬ 
cutrix in the absence of pleading 
and proof that claim was presented 
to her.—Del felder v. Farmers’ State 
Bank of Riverton, 269 P. 418, 38 

Wyo. 481, rehearing denied 270 P. 
1081, 38 Wyo. 481. 

<3) Claimant’s failure personally 
to serve notice of claim on execu¬ 
trix, or file instruments on which 
his debt was predicated, precluded 
jurisdiction of court in action predi¬ 
cated on claim.—Curtis v. La Force, 
Mo.App,, 29 S.W.2d 191. 

Presentation prior to service of sum¬ 
mons 

Claim presented after filing of 
complaint but before service of sum¬ 
mons on representative held pre¬ 
sented before commencement of suit. 
—James D. Lac^y & Co. v. McCar¬ 
thy, 13 P.2d 11, 168 Wash. 579. 
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less the claim falls within one of the classes as to 
which presentation is unnecessary under the stat¬ 
ute. 70 

Where no representative has been appointed stat¬ 
utory requirements of presentation are, of course, 
inapplicable; 71 and if there are no assets in the 
hands of the representative, a creditor is not, it 
has been held, obliged to present his claim before 
bringing suit to subject real estate of decedent to 
the payment of debts. 72 

Reason for requirement of presentation. The per¬ 
sonal representative is not presumed to know what 
the claims against the estate are, and in a great 
majority of cases he cannot know until they are pre¬ 
sented to him by the creditors, 73 and the object of 
statutes requiring presentation is to bring the claims 
to the knowledge of the representative in order that 
he may be able to judge in what manner the estate 
should be settled, 74 and for the purpose of affording 
him additional means of protecting the estate 
against spurious claims 75 and an opportunity to al¬ 
low all valid claims against the estate and thereby 
avoid delay 76 and the cost of unnecessary litiga¬ 


tion. 77 

Who must present claim. As a general rule, all 
claimants, whether under disability or not, are 
bound by statutes requiring presentation unless ex¬ 
cepted from their operation by a savings clause. 78 
The United States, as a claimant against an es¬ 
tate, however, is not necessarily bound by such 
statutes. 79 

Effect of knowledge of representative. It has 
been held that the representative’s knowledge of 
the existence of a claim, no matter how full, does 
not dispense with the necessity of complying with 
the statutory requirement of presentation as a con¬ 
dition precedent to an action thereon. 80 

(2) What Claims Should Be Presented 

The question as to what claims must be presented 
as a condition precedent to an action thereon is to be 
determined by the terms of the statutes in the particular 
jurisdiction. 

The statutory requirement of presentation, con¬ 
sidered supra § 700 c (1), has been held to apply to 
claims evidenced by judgment as well as other de¬ 
mands, 81 to claims on contract generally, 82 to claims 


Dist. in and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

24 C.J. p 745 note 39. 

Statute of nonclaim as barring’ ac¬ 
tion 

(1) As a general rule a claim as 
to which presentation is necessary 
is, as between claimant and the es¬ 
tate, forever barred where it is not 
presented within the statutory peri¬ 
od, see supra § 422. 

(2) Accordingly failure to present 
within the required time a claim 
which is within one of the classes 
requiring presentation bars a sub¬ 
sequent action on such claim against j 
the personal representative. 

Ala.—Esslinger v. Spragins, 183 So. 
401, 236 Ala. 508. 

Ark.—McCombs v. Mansfield, 106 S. 

W.2d 579, 194 Ark. 208. 

Fla.—Jones v. Allen, 184 So. 651, 134 
Fla. 751—In re Woods' Estate, 183 
So. 10, 133 Fla. 730, 117 A.L.R. 
1202. 

Mich.—Coughlin v. Wineman, 245 N. 

W. 779, 260 Mich. 469. 

Miss.—Gray v. Love, 161 So. 679, 173 
Miss. 390. 

N.J.—O'Connor v. Blacker, 142 A. 
909, 6 N.J.Misc. 637. 

(3) Orphans* Court Act § 70, bar¬ 
ring a creditor who has not filed 
claim within the time provided by 
rule to limit creditors, taken out by 
the executor or administrator, “of 
his action against such executor or 
administrator," is applicable to bar 
an action against a substituted ad¬ 
ministrator.—Assets Development 


Co. v. Wall, 119 A. 10, 97 N.J.Law 
468. 

70. Ark.—England Loan Co. v. 
Campbell, 35 S.W.2d 75, 1006, 183 
Ark. 49. 

Tex.—Johnson v. First Mtg. Loan 
Co. of San Angelo, Civ.App., 135 
S.W.2d 806. 

24 C.J. p 747 note 67. 

71- Sequestration, suit 

Presentation of claim is not pre¬ 
requisite to sequestration suit 
against succession, when no admin¬ 
istrator has been appointed, and 
heirs or strangers have taken pos¬ 
session of succession’s effects.—Suc¬ 
cession of Mahoney, 119 So. 40, 167 
La. 255. 

Interest 

Failure to make demand does not 
deprive claimant of the right to in¬ 
terest where there was no admin¬ 
istrator of whom demand could be 
made.—Tatum v. Gibbs, 41 S.W. 565, 
19 Ky.L. 695. 

72. Ky.—Crane & Breed Mfg. Co. 
v. Stagg, 122 S.W. 225, 135 Ky. 
428. 

24 C.J. p 747 note 73. 

73- Conn.—Grant v. Grant, 29 A. 15, 
63 Conn. 530, 38 Am.S.R. 379—Pike 
v. Thorp, 44 Conn. 450. 

74. N.H.—Probate Judge v. Lane, 51 
2ST.H. 342. 

75. Me.—Marshall v. Perkins, 72 
Me. 343. 

24 C.J. p 745 note 42. 

76- Tex.—Dempsey v. Gibson, Civ. 
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App., 105 S.W.2d 423, error dis¬ 
missed. 

77. N.D.—Vance v. Hanson, 196 N. 
W. 750, 50 N.D. 446, 34 A.L.R. 348. 

Or.—Bramwell v. Heseltine, 259 P. 
1063, 122 Or. 519. 

Tex.—Dempsey v. Gibson, Civ.App., 
105 S.W.2d 423, error dismissed. 

24 C.J. p 745 note 43. 

78. Suit brought by minor is with¬ 
in statutory requirement of presen¬ 
tation.—Breen v. Conn, 28 N.E.2d 
684, 64 Ohio App. 325. 

79. Bight to enforce claim cannot 
be barred 

The Florida statute requiring 
claims against an estate to be filed 
within a specified period could not 
deprive the United States of its 
right to enforce a claim filed after 
the expiration of such period, but 
the United States still had its right 
of action against the administrator 
even if the Florida probate court 
had no jurisdiction to receive a 
claim after the expiration of the 
specified period.—U. S. v. Summer¬ 
lin, 60 S.Ct. 1019, 310 U.S. 414, 84 
L.Ed. 1283, reversing 191 So. 842, 
140 Fla. 475, certiorari granted 60 
S.Ct. 714, 309 U.S. 647, 84 L.Ed. 1000. 

80. Ala.—Owens v. Corbitt, 57 Ala. 
92. 

81. Cal.—Fitzgerald v. Terminal 
Development Co., 53 P.2d 177, 11 
Cal.App.2d 126, hearing denied, 55 
P.2d 194, 11 Cal. App. 2d 126. 

24 C.J. p 746 note 46. 

82. Mont.—Hornbeck v. Richards, 
257 P. 1025, 80 Mont. 27. 
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for services rendered to decedent, 83 and to joint 
actions against personal representatives and devi¬ 
sees on claims due from the estate. 84 

On the other hand, depending on the terms of 
the particular statute, the requirement has been held 
not to apply to demands against a personal repre¬ 
sentative arising after the death of decedent S5 or 
after the grant of administration, 86 to an action 
brought by decedent’s creditors to set aside an al¬ 
leged fraudulent conveyance by him, 87 to actions 
brought against the representative in his individual 
and not in his representative capacity, 88 to an ac¬ 
tion brought against the representative to quiet ti¬ 
tle to realty or personalty, 89 to an action to have 


plaintiff adjudged the owner of land under an agree¬ 
ment by decedent giving plaintiff the property owned 
by decedent at death for caring for him, 90 to ac¬ 
tions brought to correct errors made in a settle¬ 
ment with decedent, 91 to a suit for the specific per¬ 
formance of decedent’s contract to make a will 
in favor of plaintiff, 92 to an action to enforce dece¬ 
dent’s statutory liability as a bank stockholder, 93 
to a suit against the representative of a joint tort¬ 
feasor for contribution, 94 to a claim for funeral 
expenses, 95 to a claim in the nature of a defense, 96 
to claims involving justiciable issues calling for 
relief beyond the powers of the probate court ade¬ 
quately to afford, 97 to an action by the assignee 


Okl.—U. S. Fidelity & Guaranty Co. 
v. Krow, 87 P.2d 950, 184 Okl. 444 
—Clover v. Neely, 243 P. 758, 116 
Okl. 155—American Trust Co. v. 
Chitty, 129 P. 51, 36 Okl. 479. 
Utah.—Robison v. Robison, 203 P. 
340, 59 Utah 215. 

83- Cal.—Zaring v. Brown, 106 P.2d 
224, 41 Cal.App.2d 227—De Mattos 
v. McGovern, 77 P.2d 522, 25 Cal. 
App.2d 429. 

Me.—Kelley v. Forbes, 147 A. 159, 
128 Me. 272. 

24 C.J. p 746 note 49. 

84- Ill.—Ryan v. Jones, 15 Ill. 1. 

24 C.J. p 746 note 47. 

85. Mont.—Hornbeck v. Richards, 

257 P. 1025, 80 Mont. 27. 

24 C.J. p 746 note 54. 

Recovery of usurious interest paid 
executors 

Executors could be sued to recover 
usurious interest actually paid to 
them on a transaction begun in de¬ 
ceased's lifetime, notwithstanding no 
claim had been filed with them as 
executors, since executors were per¬ 
sons taking and receiving the inter¬ 
est and cause of action for double 
interest paid does not arise until 
payment is made.—Hayden v. Ran¬ 
dles, 80 P.2d 235, 183 Okl. 8. 

Where claim sued on was asset of 
decedent at time of death, statute 
providing for presentation of claims 
was inapplicable.—University State 
Bank v. Johnson, 210 N.W. 785, 202 
Iowa 654. 

86 . Tex.—Atnip v. Hinkle, Civ.App., 

258 S.W. 860. 

24 C.J. p 746 note 54. 

87. Reason, for rule 

Where creditors of deceased gran¬ 
tor were asserting their debt in dis¬ 
trict court as basis for suit to set 
aside alleged faudulent conveyances, 
and were not asserting debt as claim 
against assets of estate, adminis¬ 
trator had no interest in validity 
of debt or in property sought to be 
subjected to payment of debt, and 
therefore it was not necessary that 
such claims be presented to admin¬ 


istrator for allowance and approval, 
especially where estate was entirely 
without assets.—Markward v. Mur- 
rah, Tex., 156 S.W.2d 971, 138 A.L.R. 
242, affirming, Civ.App., 136 S.W.2d 
649, reversing 136 S.W.2d 652 and 
136 S.W.2d 656. 

Proceedings by judgment creditor 
The requirement of presentation 
does not apply to proceedings by a 
judgment creditor to subject to the 
payment of his judgment property 
fraudulently conveyed by decedent. 
—O’Doherty v. Toole, 15 P. 28, 2 
Ariz. 288. 

88. Where vendees sued administra¬ 
trix of deceased vendor for rescis¬ 
sion, filing of claim against de¬ 
ceased’s estate was not a condition 
to a money judgment against the ad¬ 
ministratrix personally.—Jacobson v. 
Mead, 55 F.2d 1267, 12 CaI.App.2d 75, 
denying rehearing 55 P.2d 285, 12 
Cal.App.2d 75. 

89. Cal.—Maguire v. Cunningham, 
222 P. 838, 64 Cal.App. 536. 

Fraudulent conveyances 

An action to quiet title against 
certain fraudulent conveyances may 
be brought against the executors of 
the perpetrators of the fraud, with¬ 
out the claim being presented to 
them within one year after their ap¬ 
pointment, where the fraud was not 
discovered until after the expira¬ 
tion of that time.—Mullen v. Calla- 
nan, 149 N.W. 516, 167 Iowa 367. 

90. Ark.—Fred v. Asbury, 152 S.W. 
155, 105 Ark. 494. 

91. Iowa.—Linn County v. Day, 16 
Iowa 158. 

24 C.J. p 746 -note 58. 

92. Agreement to will specified sum 
of money 

The rule that a claim for specific 
performance of decedent’s contract to 
make will need not be presented 
against his estate before bringing 
equitable action to enforce contract 
by fastening trust on property agreed 
to be willed applies to an agreement 
to will a specified sum of money.— 
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Erwin v. Mark, 73 P.2d 537, 105 Mont. 
361, 113 A.L.R. 1064. 

93. Ark.—Berlin v. Rainwater, 294 
S.W. 368, 174 Ark. 66. 

But, where decedent's statutory li¬ 
ability as a bank stockholder accrued 
prior to his death, it has been held 
that no suit may be brought on such 
liability against the representative 
in the absence of a claim duly and 
legally probated.—Gray v. Love, 161 
So. 679, 173 Miss. 390. 

94. Wis.—De Brue v. Frank, 251 
N.W. 494, 213 Wis. 280. 

95. Cal.—Golden Gate Undertaking 
Co. v. Taylor, 141 P. 922, 168 Cal. 
94, 52 L.R.A.,N.S., 1152, Ann.Cas. 
1915D 742. 

96. Payment * 

The right of mortgagors under 

agreement whereby mortgagors had 
furnished deceased mortgagee dur¬ 
ing his lifetime with board, lodging, 
and care in return for his promise to 
cancel the mortgage, was not a 
“claim’* required to be filed with 
mortgagee’s executor within statu¬ 
tory period, but was rather a “de¬ 
fense** pleadable in event that execu¬ 
tor should seek to foreclose the mort¬ 
gage, and hence mortgagors were en¬ 
titled to maintain suit to cancel notes 
secured by mortgage and to have the 
mortgage declared satisfied without 
presenting claim within statutory pe¬ 
riod.—Starke v. Pfender, Fla., 200 So. 
850. 

97. Tex.—Baten v. Thornhill, Civ. 
App., 145 S.W.2d 608, error refused 
—Johnson v. First Mtg. Loan Co. 
of San Angelo, Civ.App., 135 S.W. 
2d 806—R. L. White Co. v. Stout, 
Civ.App., 102 S.W. 2d 1065, error 
dismissed—Ralston v. Stainbrook, 
Civ.App., 187 S.W. 413. 

Wis.—Kreutzer v. Gallagher, 282 N. 

W. 22, 229 Wis. 273. 

Claims not within court’s jurisdic¬ 
tion 

Where subject matter of claim is 
not within jurisdiction of probate 
court, failure to present claim within 
statutory period does not bar recov- 
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of a life policy, the administratrix of the insured’s 
estate having been made a party, 98 or in other cas¬ 
es where it appears that no reason or necessity ex¬ 
ists for the presentation of the claim, 99 as where 
the executor sells property in suit which by the 
terms of the will is reserved to the widow and chil¬ 
dren and by statute expressly declared not to be 
assets in the personal representative’s hands. 1 

Claims based on tort . Under some statutes the 
requirement of presentation applies to claims based 
on tort, 2 but under other statutes the requirement 
has been held inapplicable to such claims. 3 

Unliquidated or uncertain claims. Under some 
statutes it has been held that the requirement of 
presentation does not apply where the demand is 
for uncertain or unliquidated damages, 4 but under 
other statutes the requirement has been held ap¬ 
plicable even to such claims. 5 

Claims arising out of trust relations. The stat¬ 
utory requirement of presentation has been held 
not to apply to an action to declare a trust, 6 or to 


recover money or property identified as that held 
by decedent in trust, 7 but an action to recover trust 
money converted by the trustee to his own use, the 
identity of which cannot be traced, is an action on 
a claim against the estate, and is not maintainable 
unless a claim therefor has been presented to the 
representative for approval. 8 

Secured claims. As appears supra § 403, a cred¬ 
itor whose claim is secured by a lien need not, as 
a rule, present his claim for allowance in order 
to preserve his right to subject the property cov¬ 
ered by the lien to the satisfaction of his claim. 

Claims in suit at decedent’s death. While the 
statutory requirement of presentation has been held 
not to apply under some statutes to actions brought 
against decedent in his lifetime and revived against 
the personal representative. 9 under other statutes 
the requirement has been held to apply even to such 
actions. 10 

Requirement limited to claims for money. Un¬ 
der some statutes the requirement of presentation 


ery on claim in separate suit against 
decedent’s executor.—Cunningham v. 
Kinnerk, 74 S.W.2d 1107, 230 Mo.App. 
749. 

f98. Okl.—Haynes v. Lawton City 
Nat. Bank, 121 P. 182, 30 Okl. 614. 
99. U.S.—Langroise v. Cummings, C. 
C.A.Idaho, 123 F.2d 969, D.C., af¬ 
firming Cummings v. Langroise, 36 
F.Supp. 174. 

Ohio.—Gerhold v. Papathanasion, 199 
N.E. 353, 130 Ohio St. 342, 103 A. 
L.R. 334. 

24 C.J. p 746 note 64. 

1. Ky.—Graves v. Graves, 10 B.Mon. 
31. 

2. The statutory requirement of 
presentation applies 

(1) To personal injury actions 
brought against the representative.— 
Kelley v. Harlow, 152 A. 696, 51 R. 
I. 137. 

(2) To a claim for damages for the 
obstruction of a right of way.—Ran¬ 
dall v. Bray ton, 58 A. 734, 26 R.I. 
233. 

3. Cal.—Kagee v. Bencich, 81 P.2d 
265, 27 Cal.App.2d 469. 

Mont.—Hornbeck v. Richards, 257 P. 
1025, 80 Mont. 27. 

N.J.—Pull v. Nagle, 156 A. 271, 9 
N.J.Misc. 987. 

Okl.—U. S. Fidelity & Guaranty Co. 
v. Krow, 87 P.2d 950, 184 Okl. 444 
—Clover v. Neely, 243 P. 758, 116 
Okl. 155—Donnell v. Dansby. 159 
P, 317, 58 Okl. 165—Jones v. "Wood¬ 
ward, 151 P. 586, 50 Okl. 704. 

Utah.—Robison v. Robison, 203 P. 

340, 59 Utah 215. 

24 C.J. p 746 note 61. 

But it has been held that, to main¬ 
tain an action against an adminis¬ 


trator for the fraud of his decedent, 7 
a claim therefor must be fully pre¬ 
sented according to law.—Grubb v. 
Chase, 111 P. 90, 158 Cal. 352. 

4. Tex.—Johnson v. First Mtg. Loan 
Co. of San Angelo, Civ.App., 135 S. 
W.2d 806—Massie v. De Shields, 
Civ.App., 62 S.W.2d 322, error re¬ 
fused—Barlow v. Anglin, Civ.App., 

45 S.W. 857. 

24 C.J. p 746 notes 49 [a], 53, 60. 
Claim reducible to definite sum 

A claim for money requiring pres¬ 
entation to, and rejection by, repre- 
i sentative before being sued on in¬ 
cludes a claim reducible to a definite 
sum on proper data, but not a claim 
where the discretion of a jury must 
determine the amount.—Anderson v. 
First Nat. Bank, 38 S.W.2d 768, 120 
Tex 313—24 C.J. p 746 note 53 [a]. 
Suit for breach of contract to make 
will 

A suit for damages for the alleged 
breach of deceased's contract to be¬ 
queath his property to plaintiff is 
not within the statutory requirement 
of presentation^—Moore v. Rice, Tex 
Civ.App., 80 S.W.2d 451, error dis¬ 
missed. 

5- N.H.—Watson v. Carvelle, 136 A. 

126, 82 N.H. 453. 

R.I.—Kelley v. Harlow, 152 A. 696, 
51 R.I. 137. 

6. Cal.—Porter v. Van Denburgh, 99 
P.2d 265, 15 Cai.2d 173—Title Ins. 

& Trust Co. v. Ingersoll, 111 P. 
360, 158 Cal. 474. 

Conn.—McDonald v. Hartford Trust 
Co., 132 A 902, 104 Conn. 169. 

Mo.—Bond v. Unsell, App., 72 S.W. 
2d 871. 


Ariz.—Clark v. Sears, 108 P.2d 
559, 56 Ariz. 404—Latham v. Me- 
Clenny, 285 P. 684, 36 Ariz. 337. 
Cal.—Estate of Dutard, 81 F. 519, 147 
Cal. 253—Sprague v. Walton, 78 
P. 645, 145 Cal. 228. 

Idaho.—Kite v. Eckley, 282 P. 868. 
48 Idaho 454—Martin v. Smith, 197 
P. 823, 33 Idaho 692. 

Complaint seeking alternative judg¬ 
ment 

The text rule applies even though 
the complaint seeks a judgment in 
the alternative for the property or 
its value.—Back v. Farnsworth, 77 P. 
2d 295, 25 Cal.App.2d 212. 

8. Ariz.—Clark v. Sears, 108 P.2d 
559, 56 Ariz. 404—Latham v. Mc- 
Clenny, 285 P. 684, 36 Ariz. 337. 

Cal.—Title Ins. & Trust Co. v. Inger¬ 
soll, 111 P. 360, 158 Cal. 474. 
Idaho.—Martin v. Smith, 197 P. 823, 
33 Idaho 692. 

9. Conn.—Raymond v. Bailey, 118 A 
915, 98 Conn. 201. 

24 C.J. p 746 note 56. 

10. Wyo.—Delfelder v. Farmers' 
State Bank of Riverton, 269 P. 
418, 38 Wyo. 481, rehearing denied 
270 P. 1081, 38 Wyo. 481. 

Revival within period for filing 
claims 

Where defendant in action for 
breach of contract dies, action can¬ 
not be maintained against his person¬ 
al representative without filing of 
claim against his estate, notwith¬ 
standing action is revived within pe¬ 
riod allowed for filing of claims.— 
Pool v. Burson, 36 P.2d 729, 169 Okl. 
277. 
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applies to, and only to, claims for money. 11 

(3) By Whom Claim Presented 

The claim may be presented by the claimant or, where 
the statute so permits, by his agent, but not by a 
stranger. 

It has been held that the claim may be presented 
either by plaintiff or by his agent or attorney, 12 
but there is also authority for the view that the 
claim must be presented by claimant himself. 13 In 
any event the presentation of a claim by a third 
person between whom and claimant there exists 
no privity is insufficient. 14 

(4) Sufficiency of Presentation 

(a) In general 

(b) Variance between claim presented 

and that sued on 

(a) In General 

Claims must be presented as required by statute. 


34 C.J.S. 

In order to fulfill the statutory requirement of 
presentation heretofore considered, claims must be 
presented as required by statute, 1 ** and they should 
be presented to the executor or administrator per¬ 
sonally, 16 unless the statute permits a different 
method of presentation. 17 As a general rule any 
presentment which gives the personal representative 
to understand the nature and amount of the claim 18 
and shows enough to bar another action on the same 
demand 19 will be sufficient, and it is not necessary 
to present the agreement on which the claim is 
founded. 20 It has been held a sufficient exhibition 
of a claim founded on a note to deliver to the rep¬ 
resentative a verbatim copy of the note to which is 
attached the statutory affidavit of the justness of 
the claim. 21 

Necessity of written claim. Under some statutes 
the claim may be made either orally 22 or in writ¬ 
ing ; 23 but under other statutes the claim must be 
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11. Tex.—R. L. White Co. v. Stout, 
Civ.App., 102 S.W.2d 1065, error 
dismissed—Tolivar v. Lombardo, 
Civ.App.. 88 S.W.2d 733—West v. 
Hord, Civ.App., 81 S.W.2d 740— 
Ramsay v. Rouse, Civ.App., 68 S. 
W.2d 317, error refused—Massie v. 
De Shields, Civ.App., 62 S.W.2d 
322, error refused—Ralston v. 
Stainbrook, Civ.App., 187 S.W. 413. 

.24 C.J. p 746 note 52. 

A “claim for money” means liter¬ 
ally the claim that a debt exists.— 
Anderson v. First Nat. Bank, 38 S. 
W.2d 768, 120 Tex. 313. 

Suits to recover property 

(1) Suits to recover property, such 
as land, are not within the statutory 
requirement of presentation.—Moore 
v. Rice, Tex.Civ.App., 80 S.W. 2d 451, 
error dismissed—Barlow v. Anglin, 
Tex.Civ.App., 45 S.W. 857—24 C.J. P 
746 note 53. 

(2) Accordingly presentation of a 
claim is not a condition precedent 
to an action of replevin.—Barlow v. 
Anglin, supra—24 C.J. p 746 note 59. 

12. Me.—Marshall v. Perkins, 72 Me. 
343. 

13. Or.—Zachary v. Chambers, 1 Or. 
321. 

24 C.J. p 747 note 78. 

14. Claim presented by foreign ex¬ 
ecutor 

The presentation of a claim against 
a decedent’s estate by claimant’s ex¬ 
ecutor acting under foreign letters 
of administration would not support 
an action on the claim by the admin¬ 
istrator with the will annexed of 
claimant subsequently appointed by a 
California court.—Wmbigler v. Shat- 
tuck, 195 P. 707, 50 Cal.App. 562. 

15. Idaho.—Wormward v. Brown, 
294 P. 331, 50 Idaho 331. 


Tex.—Ramsay v. Rouse, Civ.App., 68 
S.W.2d 317, error refused. 

24 C.J. p 747 note 79. 

Verification of claim see infra § 
700 d. 

Commencement of action as presen¬ 
tation 

<1) The commencement of an ac¬ 
tion against a representative and 
the serving of summons on him is 
not the presentation of a claim in 
probate proceedings, so as to enable 
claimant to maintain the action 
thereon. 

Fla.—Jones v. Allen, 184 So. 651, 
134 Fla. 751. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.L.R. 352. 

(2) Effect of suit on claim gen¬ 
erally see supra § 396. 

Insufficient presentation 

FiJing claim in proceeding before 
division of labor statistics and law 
enforcement, and service of unveri¬ 
fied copy thereof on administrator, 
does not comply with statute requir¬ 
ing presentation of claim as condi¬ 
tion precedent to suit thereon.— 
Washburn v. Keltz, 1 P.2d 45, 115 
Cal.App. 252. 

16. Me.—Rawson v. Knight, 71 Me. 
99. 

24 C.J. p 747 note 80. 

That administratrix referred claim¬ 
ant to her son, who admitted correct¬ 
ness of account, would not make un¬ 
necessary due presentation to admin¬ 
istratrix.—Tharp v. Loeb Hardware 
Co., 135 So. 412, 24 Ala.App. 344. 

17. In New Hampshire 

(1) Formerly it was held that pres¬ 
entation of a claim by letter was 
insufficient.—Probate Judge v. Run- 
nells, 21 A. 1020, 66 N.H. 271. 
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(2) But under the statute now in 
force notice of a claim against an 
estate may be given by registered 
mail.—Watson v. Carvelle, 136 A. 
126, 82 N.H. 453. 

(3) Proof of actual receipt of the 
letter by the representative makes 
proof of registry unnecessary.—Wat¬ 
son v. Carvelle, supra. 

18. Mont.—Harwood v. Scott, 186 P. 
693, 57 Mont. 83. 

N.H.—Watson v. Carvelle, 136 A. 
126, 82 N.H. 453—Dewey v. Noyes, 
84 A. 935, 76 N.H. 493. 

Okl.—Shumake v. Haggard, 80 P.2d 
643, 183 Okl. 223—Hamilton v. 

Blakeney, 165 P. 141, 65 Okl. 154. 
24 C.J. p 748 note 82. 

The amount of the claim, even 
though unliquidated, should be stat¬ 
ed.—Watson v. Carvelle, 136 A. 126, 
82 N.H. 453. 

Statement of claim held sufficient 
Fla.—Fields v. Fields, 191 So. 512, 
140 Fla. 269. 

Ohio.—Schroyer v. Hopwood, 30 N.E. 
2d 440, 65 Ohio App. 443. 

19. Mont.—Harwood v. Scott, 186 
P. 693, 57 Mont. 83. 

Okl.—Shumake v. Haggard, 80 P.2d 
643, 183 Okl. 223—Hamilton v. 

Blakeney, 165 P. 141, 65 Okl. 154. 

20. Tex.—Altgelt v. Elmendorf, Civ. 
App., 86 S.W. 41. 

21. Ark.—Davenport v. Davenport, 
161 S.W. 189, 110 Ark. 222. 

22. N.H.—Dewey v. Noyes, 84 A. 935, 
76 N.H. 493—Ayer v. Chadwick, 23 
A. 428, 66 N.H. 385—Little v. Lit¬ 
tle, 36 N.H. 224. 

It may be partly oral and partly 
written.—Watson v. Carvelle, 136 A. 
126, 88 N.H. 453. 

23. N.H.—Watson v. Carvelle, supra. 
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in writing, 24 although the demand for payment need 
not be. 25 

Signature . Under some statutes the claim pre¬ 
sented need not be signed by the party making it. 26 

(b) Variance between Claim Presented and 
That Sued on 

The claimant can recover only on the claim which 
was presented to the personal representative, and not 
on a cause of action not included therein. 

While claimant can recover only on the claim 
which was presented to the personal representative, 
and not on a cause of action not included in the 
claim, 27 it is not essential that the cause of action 
should specifically follow the claim presented, but 
it is sufficient if it is substantially based thereon. 28 
Accordingly claimant may sue for an amount less 
than his rejected claim, if it is shown to be part of 
the claim presented, 29 and it has also been held that 
the presentation of a claim for a designated amount 
will not necessarily prevent a recovery for a great¬ 


er amount. 30 So also an erasure of the names of 
indorsers on a note after presentment does not 
make an action thereon one for a claim different 
from the one presented, 31 and where claimant has 
presented a note, which proves invalid because of 
decedent’s insanity, claimant may recover on a 
valid claim which was the basis of the note. 32 

(5) Cure or Waiver of Nonpresentation 

While the failure to present a claim before bringing 
suit is not cured by presentment thereafter, it is general¬ 
ly considered that It may be cured by waiver or estoppel 
on the part of the representative. 

Presentment for allowance of a demand after suit 
brought does not cure the failure to present before 
bringing suit. 33 

Waiver. While there is authority for the view 
that the statutory requirement of presentation as 
a condition precedent to action on a claim cannot 
be waived by the representative, 34 it is usually con¬ 
sidered that presentment may be waived, 35 and is 


24. Me.—Kelley v. Forbes, 147 A. 
159, 128 Me. 272—Millett v. Millett, 
72 Me. 117. 

25. Me.—Millett v. Millett, supra. 

26. Me.—Millett v. Millett, supra. 

27. Cal.—Dugand v. Magnus, 290 P. 
309, 107 Cal.App. 243—Giles v. Reed, 
186 P. 614, 44 CaLApp. 367. 

Idaho.—Dowd v. Dowd’s Estate, 108 
P.2d 287. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P.2d 
890, 111 Mont. 216—State v. Dis¬ 
trict Court of Seventh Judicial 
Dist. of State of Montana in and 
for Dawson County, 1 P.2d 335, 
90 Mont. 281, 76 A.D.R. 1371—Har¬ 
wood v. Scott, 186 P. 693, 57 Mont. 
83. 

Okl.—Shumake v. Haggard, 80 P.2d 
643, 183 Okl. 223—Hamilton v. 

Blakeney, 165 P. 141, 65 Okl. 154. 
Or.—Branch v. Lambert, 205 P. 995, 
103 Or. 423. 

Tex.—Ramsay v. Rouse, Civ.App., 68 
S.W.2d 317, error refused. 

24 C.J. p 748 notes 86, 87. 1 

28. Or.—Branch v. Lambert, 205 P. 
995, 103 Or. 423. 

24 C.J. p 748 note 88. 

Former rale modified 

“The [former] strict rule . * . 

that a claimant may recover only 
when the cause of action specifically 
follows the claim has been modified 
[so that now], if the cause of action 
is substantially based upon the claim, 
and the estate has not been placed in 
a 1 position of disadvantage . . . 

the action may be maintained.”— 
Lundberg v. Katz, 111 P.2d 917, 918, 
44 CaLApp.2d 38. 


Variance as to dates 

Claimant suing administrator for 
services rendered intestate on same 
contract as that alleged in the claim 
which had been filed against the es¬ 
tate was not bound by the dates stat¬ 
ed in the claim, but could plead and 
recover for services performed prior 
thereto.—Branch v. Lambert, 205 P. 
995, 103 Or. 423. 

Itemizing* claim 

A claim against a decedent’s es- j 
tate for board, laundry, nursing, sup- , 
plies, etc., of decedent between speci- 
fied dates for designated amount as 
amended to show itemized account 
did not constitute a different claim 
from that presented to administra¬ 
tor without itemization so as to re¬ 
quire dismissal of action on claim.— 
Shumake v. Haggard, 80 P.2d 643, 183 
Okl. 223. 

Variance held not fatal 

(1) In actions to recover compen¬ 
sation for services in general.—Lund¬ 
berg v. Katz, 111 P.2d 917, 44 Cal. 
App.2d 38—Warder v. Hutchison, 231 
P. 563, 69 Cal.App. 291. 

(2) In actions to recover attor¬ 
ney’s fees. 

Mont.—Harwood v. Scott, 186 P. 693, 
57 Mont. 83. 

Okl.—Hamilton v. Blakeney, 165 P. 
141, 65 Okl. 154. 

29. Tex.—Wilcox v. Alexander, Civ. 
App., 32 S.W. 561. 

24 C.J. p 748 note 89. 

30. Tex,—McCormick v. Blum, 22 S. 
W. 1054, 1120, 4 Tex.Civ.App. 9. 

24 C.J. p 748 note 90. 

Contra Campbell v. Campbell, 85 A. 
930, 35 R.L 211. 

31. Tex.—Morris v. Cude, 57 Tex. 
337. 


32. R.I.—Campbell v. Campbell, 85 
A. 930, 35 R.I. 211. 

33. Ky.—Rogers v. Mitchell, 1 Mete. 

22 . 

24 C.J. p 74S note 93. 

34. S.D.—Dakota Nat. Bank v. Klein- 
schmidt, 144 N.W. 934, 33 S.D. 132. 

24 C.J. p 748 note 94 [bj. 

35. Ky.—Bootes v. Gwinner's Adm'r, 
64 S.W.2d 904, 251 Ky. 322. 

Or.—Bramwell v. Heseltine, 259 F- 
1063, 122 Or. 519. 

24 C.J. p 748 note 94. 

Before the claim is barred by the 
statute of limitations, presentment or 
filing may be waived by the personal 
representative.—Kelley v. Forbes, 147 
A. 159, 128 Me. 272. 

A personal representative substi¬ 
tuted as a party defendant in an ac¬ 
tion pending against decedent at his 
death is not inhibited from waiving 
formal presentation of the claim in 
suit, where such suit is not barred 
by statute of nonclaim.—Vance v. 
Hanson, 196 N.W. 750, 50 N.D. 446, 
34 A.L.R. 348. 

An admission of the representative 
that the claim sued on was exhibited 
is equivalent to proof of exhibition. 
—Ferguson v. Rochford, 79 A. 177, 
84 Conn. 202, Ann.Cas.l912B 1212. 
Waiver not shown 

Where an executor or administra¬ 
tor has received a written claim that 
does not exhibit the nature of the 
claim, he need not call attention to 
the defect, and his omission to do 
so is not a waiver of his right to be 
informed of the nature of the claim, 
nor is his statement that he will not 
pay a wrong bill evidence of waiver. 
—Hurley v. Farnsworth, 78 A. 291, 
107 Me. 306. 
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waived Vhere the representative joins issue and 
goes to trial on the validity of the claim without 
objection 36 or files a demurrer. 37 So also the ex¬ 
hibition and demand of payment, required by stat¬ 
ute, before action against an administrator, is suf¬ 
ficiently made, or waived, where the administrator 
calls on the claimant’s attorney and, after the claim 
is fully explained, states he will not pay, and that 
it would do no good to make a written statement. 38 

Estoppel. The representative may so conduct 
himself as to be estopped to deny a proper presenta¬ 
tion or exhibition of the claim. 39 

Equitable relief to a creditor who has, without 
culpable negligence, failed to present his claim in 
time is sometimes authorized by statute. 40 

d. Verification of Claim 

Where the statute so provides it is a condition pre¬ 
cedent to a suit against a representative on a claim 
against the estate that the claim be authenticated by 
affidavit. 

The statutes in some, 41 but not all, 42 jurisdic¬ 
tions make it a condition precedent to a suit against 


an executor or administrator on a claim against the 
estate that the claim be authenticated by affidavit. 
Such a requirement has been held to apply to a 
claim for damages against an estate, 43 and to a 
complainant who has commenced his action but has 
not recovered judgment before the death of his 
debtor, 44 but not to claims against the representa¬ 
tive, as distinguished from claims against dece¬ 
dent, 45 or in an action against an executor on a 
compromise made with plaintiff. 46 

Time for verification. Where the verification of 
the claim is a prerequisite to the right to bring an 
action thereon, an affidavit made after the com¬ 
mencement of the action is generally held insuffi¬ 
cient, 47 although there appears to be authority to 
the contrary. 48 

Sufficiency. It is not necessary that the affidavit 
shall literally follow the language of the statute 
which provides what it shall contain, but it is suf¬ 
ficient if it substantially complies with each re¬ 
quirement of the statute. 49 Where the statute does 
not require the verification to state either the date 


36. Ky.—Wallace & Tiernan Co. v. 
Davis, 11 S.W.2d 990, 227 Ky. 71— 
E. Lu Martin & Co. v. Davis' Adm’r, 
11 S.W.2d 912, 226 Ky. 722. 

N.D.—Vance v. Hanson, 196 N.W. 750, 
50 N.D. 446, 34 A.L.R. 348. 

Ohio.—Hampton v. Replogle, 191 N. 
E. 885, 47 Ohio App. 394—Barman 
v. Feid, 27 Ohio N.P..N.S., 409. 
Wash.—Guaranty Trust Co. v. Scoon, 
256 P. 74, 144 Wash. 33. 

24 C.J. p 748 note 95. 

Objection made after final judgment 
The objection that no demand for 
payment of the debt was made on 
the administrator of the mortgagor's 
estate before foreclosure proceedings 
were instituted cannot first be made 
after final judgment.—Perry v. Cov¬ 
ington Sav. Bank & Trust Co., 241 S. 
W. 850, 195 Ky. 40. 

37. Ky.—Lyttle v. Davidson, 67 S. 
W. 34, 23 Ky.L. 2262. 

38. N.H.—Dewey v. Noyes, 84 A. 
935, 76 N.H. 493. 

39. N.H.—Jaffrey v. Smith, 80 A. 
504, 76 N.H. 168. 

Estoppel not shown 
N.H.—'Watson v. Carvelle, 136 A. 126, 
82 N.H. 453. 

49. Me.—Beale v. Swasey, 75 A. 134, 
106 Me. 35, 20 Ann.Cas. 396. 

N.H.—W. A. Emerson's Sons v. Clout- 
man, 184 A. 609, 88 N.H. 59—Libby 
v. Hutchinson, 55 A. 547, 72 N.H, 
190—Page v. Whidden, 59 N.H. 507 
—Webster v. Webster, 58 N.H. 247. 

41. Ark.—Rinehart v. Wheeler, 270 
S.W. 537, 168 Ark. 251. 

CaL—Lundberg v. Katz, 111 P.2d 917, 
44 Cal.App. 2d 38. 


Ky.—Miller v. Miller’s Adm’x, 99 S. 
W.2d 720, 266 Ky. 539—Crain v. 
Crain, 248 S.W. 176, 197 Ky. 813- 
Fox v. Hudson's Adm’r, 13! S.W. 
178, 140 Ky. 454. 

Okl.—Burke v. Unger, 212 P. 993, 88 
Okl. 226. 

Tex.—Ramsay v. Rouse, Civ.App., 68 
S.W.2d 317, error refused. 

24 C.J. p 749 notes 3, 4. 

42. Verification not required by stat¬ 
ute 

(1) Statutes held not to bar suit 
on claim not legally authenticated. 
—Clawans v. Sheetz, 92 F.2d 517, 67 
App.D.C. 366. 

(2) It has been held that a statute 
requiring authentication of claims 
is designed merely for the protec¬ 
tion of the personal representative 
and lack of verification does not af¬ 
fect the creditor’s right to sue.— 
Campbell v. Young, 4 Miss. 301. 

43. Ark.—Rinehart v. Wheeler, 270 
S.W. 537, 168 Ark. 251. 

44. Ky.—Matthews v. Jones, 2 Mete. 
254. 

45. Ky.—Crenshaw v. Duff, 69 S.W. 
962, 24 Ky.L. 718. 

24 C.J. p 749 note 7. 

46. Ky.—Newton v. Cecil, 43 S.W. 
734, 19 Ky.L. 1430. 

47. Ark.—Alter v. Kins worthy, 30 
Ark. 756. 

24 C.J. p 749 note 10. 

48. Amendment of petition not prej¬ 
udicial 

Where defendant moved to dismiss 
plaintiff’s suit for lumber sold de¬ 
fendant's decedent, for failure to ver¬ 
ify claim and to demand payment be¬ 
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fore suit was filed, as required by Ky. 
St. §§ 3870, 3872, and thereupon plain¬ 
tiff made proper proof of claim, and 
demanded payment thereof, which de¬ 
fendant refused, amendment of peti¬ 
tion alleging proper verification and 
demand held not prejudicial, where 
court required plaintiff to pay costs 
incurred in old suit.—Walker v. Ben¬ 
nett, 273 S.W. 548, 209 Ky., 675. 

49. Ark.—Rinehart v. Wheeler, 270 

S.W. 537, 168 Ark. 251. 

Okl.—Burke v. Unger, 212 P. 993, 

88 Okl. 226. 

24 C.J. p 749 note 11. 

Affidavits held sufficient 

(1) In general.—Wilkerson v. Eads, 
133 S.W. 1039, 97 Ark. 296—24 C.J. 
p 749 note 11 [a]. 

(2) An affidavit in an action on 
a count for services rendered which 
follows substantially the language 
of the statute, states sufficient facts 
to constitute a cause of action, shows 
an employment, rendition of serv¬ 
ices, their value, and decedent's 
agreement to pay, is a sufficient ver¬ 
ification of the demand.—Peak v. Gro¬ 
ver, 12 Ky.L. 189. 

Affidavits held insufficient 

(1) In general.—Rinehart v. Wheel¬ 
er, 270 S.W. 537, 168 Ark. 251. 

(2) An affidavit made by claimant's 
attorney which failed to state, as re¬ 
quired by statute, the reason why it 
was not made by claimant.—Burke v. 
Unger, 212 P. 993, 88 Okl. 226. 

(3) An affidavit wholly failing to 
state, as required by statute, that 
there are no offsets against the 
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or amount of the note or other demand, the fact 
that the affidavit states a wrong date is not a fatal 
variance. 50 An affidavit made before an officer 
not having authority to take affidavits, however, 
will be inoperative. 51 

Waiver . It has been held that the statutory re¬ 
quirement of verification cannot be waived, and, if 
the affidavit made is defective, advantage may be 
taken of it at any time before final judgment, 52 
but it has also been asserted that defendant does 
not waive his right to object to the sufficiency of 
the affidavit by answering without objection. 53 

While it has been held that want of verification 
can be taken advantage of only before or at the 
time of filing the answer, 54 and that a failure to 
verify the demand is waived by appearance and an¬ 
swer to the merits, 55 it has also been laid down 
that, where the authentication of a claim is a pre¬ 
requisite to the right of action against the admin¬ 
istrator or executor, the failure to authenticate may 
be taken advantage of at any time before trial and 
final judgment. 56 Where, in an action brought in 
the lifetime of decedent and after his death re¬ 
vived against his administrator, plaintiff without 
having verified his demand, recovers a verdict and 
the court renders a judgment thereon against the 
administrator, such judgment will be reversed with 
directions to the court below to set it aside, but to 


render it again on the necessary affidavit being 
made subject to any credits, offsets, or discounts 
disclosed in the affidavit ; 57 and if no such affidavit 
shall be filed within a reasonable time then to set 
aside the verdict and dismiss the action. 58 

e. Action on Claim by Probate Court 

It is not ordinarily a condition precedent to an action 
on a claim against the estate that it should have been 
passed on by the probate court. 

It is not ordinarily a condition precedent to an 
action on a claim against the estate that it should 
have been passed on by the probate court, 59 but it 
has been held that there can be no recovery for 
legal services rendered to an executor until there 
has been an allowance therefor against the estate. 60 

f. Rejection or Disallowance of Claim 

Under some statutes it is essential to the right to 
bring suit on a claim against the estate that it should 
have been rejected or disallowed when presented. 

Under some statutes it is essential to the right 
to bring suit on a claim against the estate that it 
should have been rejected or disallowed when pre¬ 
sented. 61 It is however, sufficient that the claim 
has been unequivocally rejected, and a formal in¬ 
dorsement of rejection on the claim is not essen¬ 
tial. 62 It has been held that, where the estate has 
been reported insolvent, an action cannot be brought 


claim.—Dakota Nat. Bank v. Klein- 
schmidt, 144 N.W. 934, 33 S.D. 132. 

(4) An affidavit of a third person 
to prove an account against the es¬ 
tate of a decedent which states that 
the account “is just and true as he 
verily believes."—Trabue v. Harris, 
1 Mete., Ky., 597. 

50. Ky.—Cochran v. Germania Nat. 
Bank, $ Ky.L. 790. 

51. Cal.—Winder v. Hendricks, 56 
Cal. 464. 

24 C.J. p 749 note 16. 

52. Ark.—Alter v. Kinsworthy, 30 
Ark. 756—Ryan v. Lemon, 7 Ark. 
78. 

53. Ky.—Hansford v. Parrish, 7 Ky. 
L. 94. 

54. Ky.—Gough v. Alvey, 10 Ky.L. 
590. 

55. Ky.—Harding v. Bullard, 189 S. 
W. 242, 172 Ky. 417, 423. 

24 C.J. p 749 note 20. 

Proper practice 

Where the representative wishes to 
raise the question of lack of verifi¬ 
cation, the proper method is the fil¬ 
ing of an affidavit by him, before 
answer, setting up lack of verifica¬ 
tion as the foundation of a motion 
for a rule to dismiss without preju¬ 
dice.—Massie’s Ex’x. v. Massie’s Ex’z, 
156 S.W.2d 195, 288 Ky. 370—Tiche- 


nor v. Wood, 70 S.W. 637, 24 Ky.L. 
1109—Thomas' Ex’r v. Thomas, 15 B. 
Mon., Ky., 178. 

56. Ark.—Alter v. Kinsworthy, 30 
Ark. 756. 

24 C.J. p 749 note 21. 

57. Ky.—Worthley v. Hammond, 13 
Bush 510. 

58. Ky.—Worthley v. Hammond, su¬ 
pra. 

59. D.C.—Clawans v. Sheetz, 92 F.2d 
517, 67 App.D.C. 366. 

24 C.J. p 750 note 24 

60. Mo.—Stephens v. Cassity, 77 S. 
W. 1089, 104 Mo.App. 210. 

24 C.J. p 750 note 25. 

61. Cal.—In re Naegely's Estate, 88 
P.2d 715, 31 Cal.App.2d 470—Giles 
v. Reed, 186 P. 614, 44 CaLApp. 
367. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.B.R. 352. 
Mont.—Ullman Co. v. Adler, 196 P. 
157, 59 Mont. 232. 

Okl.—Burke v. Unger, 212 P. 993, 
88 Okl. 226—Hamilton v. Blakeney, 
165 P. 141, 65 Okl. 154. 

Or.—Bramwell v. Heseltine, 259 P. 
1063, 122 Or. 519—Lee v. Gram, 209 
P. 474, 105 Or. 58, 27 A.L.R. 1001. 
R.I.—Kelley v. Harlow, 152 A. 696, 
51 R.I. 137. 

I Tex*—Johnson v. First Mtg. Loan Co. 
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of San Angelo, Civ.App., 135 S.W. 
2d 806—R. L. White Co. v. Stout, 
Civ.App., 102 S.W.2d 1065, error 
dismissed—West v. Hord, Civ.App., 
81 S.W. 2d 740 —Ramsay v. Rouse, 
Civ.App., 68 S.W. 2d 317, error re¬ 
fused. 

Wyo.—Delfelder v. Farmers* State 
Bank of Riverton, 269 P. 418, 38 
Wyo. 481, rehearing denied 270 P. 
1081, 38 Wyo. 481. 

24 C.J. p 750 note 26. 

Representative’s failure to act on 
filed claim within statutory time is 
not disallowance of claim authoriz¬ 
ing suit thereon.—Worm ward v. 
Brown, 294 P. 331, 50 Idaho 331. 
Sufficiency of rejection 

Under a statute allowing suit only 
on a rejected claim, it has been held 
that the fact of rejection, when in- 
issue, must be shown to have been 
decided, unequivocal, and absolute.— 
Hoyt v. Bonnett, 50 N.Y. 538—24 
C.J. p 871 note 53. 

62. Ohio.—Erie County v. Walker, 
10 Ohio Dec., Reprint, 558, 22 Cine. 
L.Bul. 106. 

24 C.J. p 750 note 27. 

Rejection held sufficient 

When the representative offers to 
pay a portion of the claim present¬ 
ed, and no more, there is a sufficient 
rejection of the claim.—Schroyer v. 
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on a rejected claim until the commissioners have 
reported. 63 

| 701. -For Debts of Decedent 

Unless excused or waived, conditions precedent to 
the maintenance of an action against a representative for 
debts of decedent must ordinarily be complied with be¬ 
fore the action may be instituted. 

Unless excused 64 or waived, 65 conditions pre¬ 
cedent to the maintenance of an action against a 
representative for debts of decedent must ordi¬ 
narily be performed or complied with before the 
action may be instituted. 66 The performance of 
acts not constituting conditions precedent, how¬ 
ever, is not essential to the maintenance of the 
suit. 67 

Action to foreclose mortgage or other lien. As 
has been seen supra § 403, according to the weight 
of authority, a creditor whose claim is secured by 
mortgage, pledge, or any specific lien need not pre¬ 
sent his claim to the probate court or the repre¬ 


sentative for allowance in order to preserve his 
right to subject the property covered by the lien to 
the satisfaction of his claim. Under the statutes in 
some jurisdictions, however, an express waiver of 
recourse against other property is required in order 
that a lien may be enforced without presentation ; 68 
but such a waiver is not required where the claim 
has been duly presented to, 69 and rejected by, 70 
the representative. A demand on the personal rep¬ 
resentative for payment is not necessary before 
bringing a foreclosure suit where a demand would 
be futile. 71 

Statutory conditions precedent to the foreclosure 
of a lien on decedent’s property, otherwise than by 
suit, must be complied with before such a foreclo¬ 
sure may be had. 72 

Exhausting remedy against coobligor . A creditor 
need not exhaust his remedy against a living ob¬ 
ligor on an undertaking, the obligation of which is 
joint and several, before proceeding against the es¬ 
tate of the deceased obligor. 73 


Hopwood, 30 N.E.2d 440, 65 Ohio 

App. 443. 

63. Mass.—Ellsworth v. Thayer, 4 
Pick. 122. 

24 C.J. p 750 note 28. 

64. Excuses for nonperformance 

(1) Nonperformance may be ex¬ 
cused where performance would be 
futile.—Newman v. Schein, 20 N.E. 
2d 930, 60 Ohio App. 297. 

(2) Accordingly, where estate of 
deceased purchaser under a land 
contract was insolvent, it was not 
necessary for the vendor to tender 
a deed to executor at the time the 
executor allowed his claim for the 
balance of the installments, in order 
to entitle the vendor, after purchas¬ 
ing the land on foreclosure, to main¬ 
tain an action against the executor 
for the balance due after the sale.— 
Newman v. Schein, supra. 

65. Ky.—Bootes v. Gwinner’s 
Adm’r, 64 S.W.2d 904, 251 Ky. 322. 

Ohio.—Hampton v. Replogle, 191 N. 

E. 885, 47 Ohio App. 394. 

Or.—Bramwell v. Heseltine, 259 P. 
1063, 122 Or. 519. 

66. Cal.—Lundberg ' v. Katz, 111 P. 
2d 917, 44 Cal.App.2d 38—Dugand 
v. Magnus, 290 P. 309, 107 Cal.App. 
243. 

Tex.—Johnson v. First Mtg. Loan 
Co. of San Angelo, Civ.App., 135 
S.W.2d 806. 

Leave of court to sue, presentation, 
verification, and rejection of claim, 
and action thereon by the probate 
•court, as conditions precedent see 
supra § 700. 

Suit to establish, lien 

A bill filed by a creditor of a de¬ 
ceased. debtor to impress a lien un¬ 


der statute on debtor’s realty and 
to obtain a decree of sale of realty 
to satisfy the lien would not be en¬ 
tertained, where the validity and 
amount of the debt due to creditor 
had neither been admitted by the 
executor nor established by judg¬ 
ment at law.—Kenny v. Trowbridge, 
2 A.2d 655, 124 N.J.Eq. 504. 

Where no written, notice contain¬ 
ing copy of instrument of writing or 
account on which claim was founded 
was given to administrator within 
one year of grant of letters, as re¬ 
quired by statute, no action could 
be followed up at the next succeed¬ 
ing term.—Curtin v. Woolley, Mo. 
App., 114 S.W.2d 191. 

67. Surrender of possession and dis¬ 
affirmance of contract 

Where plaintiffs rendered services 
to decedent under oral contract, and 
made improvements on premises 
which decedent stipulated by such 
contract should be deeded to them 
after his death as compensation, 
they could maintain an action for 
reasonable value thereof without 
disaffirming contract or surrendering 
possession of premises, where, dur¬ 
ing all time that plaintiffs resided 
on premises, decedent was in pos¬ 
session thereof and plaintiffs were 
living with him on his invitation.— 
Warder v. Hutchison, 231 P. 563, 69 
Cal.App. 291. 

Foreclosure not condition precedent 

If a verified claim on the bond of 
a deceased obligor be presented to 
his representative, and the latter 
serves notice disputing the same, 
a suit may be brought on the bond 
without first foreclosing an accom¬ 
panying mortgage, i^otwithstanding 
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a statute requiring foreclosure pro¬ 
ceedings to be first brought in pro¬ 
ceedings to collect a secured debt.— 
Rogovin v. Kridel, 182 A. 828, 116 N. 
J.Law 97—Weatherby v. Sparks, 43 
A. 683, 63 N.J.Law 445—Abramson v. 
Heyman, 171 A. 168, 12 N.J.Misc. 273. 

68. Ariz.—Monaghan v. Maxwell, 
240 P. 1029, 29 Ariz. 276. 

Cal.—Corporation of America v. 
Marks, 73 P.2d 1215, 10 Cal.2d 218, 
114 A.L.R. 1162. 

24 C-J. p 333 note 69 [j]. 

Statutory requirement held inap¬ 
plicable where petition showed that 
claimant asserted rights only as to 
the fund on which he had a lien by 
reason of a contract with the repre¬ 
sentative.—In re Agee’s Estate, 252 
P. 891, 69 Utah 130, 50 A.L.R. 641. 

69. Ariz.—Lisitzky v. Brady, 300 P. 
177, 38 Ariz. 337. 

Cal.—Security-First Nat. Bank of 
Los Angeles v. O'Connor, 64 P.2d 
487, 18 Cal.App.2d 592, hearing de¬ 
nied 65 P.2d 1299, 18 Cal.App.2d 
592. 

70. Ariz.—Lisitzky v. Brady, 300 P. 
177, 38 Ariz. 337. 

71. Ky.—Perry v. Covington Sav. 
Bank & Trust Co., 241 S.W. 850, 
195 Ky. 40. 

72. Colo.—Watts v. Bock, 249 P. 
1095, 80 Colo. 223. 

73. W.Va.—Henry v. Musgrave, 158 
S.E. 783, 110 W.Va. 467. 

24 C.J. p 750 note 29. 

Action by legatee of note 
It was unnecessary for legatee of 
note to proceed against one of two 
makers thereof for collection of bal¬ 
ance due thereon with view of ex¬ 
hausting such maker’s interest in 
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§ 702. - Other Actions 

a. In general 

b. To recover legacies 

c. To recover distributive shares 

a. In General 

Conditions precedent, where they exist, must ordi¬ 
narily be complied with before instituting an action 
against a representative to have a deed declared a mort¬ 
gage, to recover money paid on an unfulfilled contract of 
sale, to recover from husband's estate debts of wife, to 
recover trust funds converted by decedent, or to secure 
other forms of relief. 

Conditions precedent, where they exist, must be 
performed or complied with, unless excused or 
waived, before an action may be instituted against 


a representative to have a deed declared a mort¬ 
gage, 74 to compel specific performance of a con¬ 
tract made by decedent, 75 to recover money paid 
on an unfulfilled contract of sale, 76 to recover mon¬ 
ey held by decedent for plaintiff's benefit, 77 to re¬ 
cover from husband’s estate debts of wife, 75 ' to set 
aside an instrument purporting to release plain¬ 
tiff's claims against decedent, 79 to set aside an al¬ 
leged fraudulent conveyance by deceased to the 
representative, 80 to impress a trust on the proceeds 
of the sale of certain realty, 51 to compel the repre¬ 
sentative to pay taxes due on decedent’s realty, 82 
to recover money out of a particular fund, 83 to re¬ 
cover from the representative for conversion of 
property by him, 84 or to recover trust funds con- 


testator’s estate before proceeding 
against deceased comaker’s estate.— 
Moore’s Adm’x v. Brookins, 126 S.W. 
2d 1059, 277 Ky. 668. 

74. Prior trial in probate court 

A bill against one as administra¬ 
trix to have a deed absolute in form 
declared a mortgage, and to redeem 
therefrom, may be maintained, with¬ 
out a prior trial in the probate court 
of the issue whether the deed be¬ 
longed to defendant individually as 
claimed by her, or as administratrix, 
as asserted by plaintiff, such issue 
being triable in such suit, the bill 
being amended to make the adminis¬ 
tratrix a defendant in her individual 
capacity, although plai-ntiff and de¬ 
fendant are the only persons, except 
creditors, interested in the estate, 
and one of the things conveyed was 
personal property coming to plain¬ 
tiff as one of the two persons inter¬ 
ested in the estate.—Clark v. Sea- 
graves, 71 N.E. 813, 186 Mass. 430. 

75, Waiver of tender 

In a suit against decedent’s repre¬ 
sentatives to compel specific per¬ 
formance of decedent's contract giv¬ 
ing plaintiff an option to purchase 
certain corporate stock, the court 
properly authorized the representa¬ 
tives to waive tender of the pur¬ 
chase price by plaintiff as a condi¬ 
tion precedent where such tender 
would be a useless ceremony.—In 
re Rosenthal’s Estate, 6 A.2d 585, 
335 Pa. 49. 

76, Demand of conveyance 

Where a purchaser has demanded 

and his vendor has refused to con¬ 
vey land according to contract, and 
the vendor subsequently died, it is 
not necessary for the purchaser to 
demand a conveyance from the ven¬ 
dor’s executor before suing the ex¬ 
ecutor for money paid on the con¬ 
tract.—Kean v. Landrum, 52 S.E, 
421, 72 S.C. 556. 

77. Demand on intestate unneces¬ 
sary 

Where intestate continued to hold 
money for owner's benefit until his 


death, owner could recover from in¬ 
testate’s estate without having made 
demand for money on intestate.— 
Whitworth v. Oliver, 165 S.E. 767, 
45 Ga.App. 671. 

78. Proceeding against wife's estate 

A suit at law cannot be maintain¬ 
ed against the executor of deceased 
husband to enforce payment of his 
wife’s just debts, by virtue of a pro¬ 
vision of the husband’s will creating 
an estate in remainder in his daugh¬ 
ter after the satisfaction of the just 
debts of his wife; but such executor 
may require the just debts of the 
wife to be first established by a suit 
against her executor.—Deaton v. 
Dorsey, 73 A. 239, 78 N.J.Law 229. 

79. Tender 

In equitable proceedings against 
a representative for cancellation and 
rescission of a release, plaintiff is 
not required as a condition prece¬ 
dent, to restore that which, in any 
event, he would be entitled to re¬ 
tain.—Corcoran v. Waugh, 13 N.E.2d 

961, 368 Ill. 318. 

I 

80. Establishing claim and insol¬ 
vency of estate 

(1) That decedent conveyed land 
without sufficient or valuable con¬ 
sideration to one who later became 
executor of his estate does not war¬ 
rant setting aside deed at instance 
of alleged claimant against dece¬ 
dent’s estate, without claimant’s first 
establishing claim as creditor of es¬ 
tate and alleging and proving that 
estate was insolvent.—State ex rel. 
Nute v. Bruce, 70 S.W.2d 854, 334 
Mo. 1107. 

(2) An action may be maintained 
by creditors of decedent’s estate to 
set aside allegedly fraudulent con¬ 
veyances from decedent, even 
though there has been no formal 
determination that the estate is in¬ 
solvent, where the bill alleges insol¬ 
vency and it is admitted by the 
executrix, who is one of defendants. 
—Union Trust Co. of Pittsburgh v. 
Rae, 40 Pa.DIst. & Co. 82. 
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81. Setting aside fraudulent con¬ 
veyance 

A creditor, failing to bring pro¬ 
ceeding against debtor, conveying 
realty while insolvent for purpose of 
hindering, delaying, or defrauding 
his creditors, to have conveyance de¬ 
clared void as to such creditor’s 
claim, or to cause institution of 
proper proceedings for such relief 
after grantor’s death by administra¬ 
trix of his estate, is in no position 
to maintain suit against administra¬ 
trix to impress trust on proceed* 
of sale of such realty.—Borge v. 
Traaen, 75 P.2d 939, 15S Or. 454, re¬ 
hearing denied 76 P.2d 1127, 158 Or. 
454. 

82. Payment by plaintiff of the tax¬ 
es due is not a condition precedent 
to the maintenance of such suit.— 
Riley v. Akin, 45 S.W.2d 122, 226 
Mo.App. 735. 

83. intermingled funds 

A suit against administrator of 
decedent to recover money out of 
identical money collected by defend¬ 
ant m named transaction, commenc¬ 
ed within twelve months of defend¬ 
ant’s qualification, cannot be main¬ 
tained unless it be shown that mon¬ 
ey collected by defendant had not 
become intermingled with other 
funds of estate.—Ahlgren v. Walton. 
128 S.E. 585, 34 Ga.App. 42. 

84. Demand 

(1) Executors are not generally 
liable for conversion of stock, unless 
demand was made therefor while it 
was in their possession and they re¬ 
fused to give it up.—Hellier v. 
Aehorn, 151 N.E. 305, 255 Mass. 273, 
45 A.L.R. 788. 

(2) But a demand is not neces¬ 
sary where it would be futile.—Ar¬ 
onson v. Bank of America N. T. & S. 
A., 109 P.2d 1001, 42 CaLApp.2d 710. 

(3) Accordingly, where executrix 
received stock with knowledge of 
third party's claim thereto and as¬ 
serted absolute ownership of stock, 
third party was not required to 
make demand on executrix before 
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verted by decedent. 86 

Leave of court to sue, presentation, verification, 
and rejection of claims, and action thereon by the 
probate court, as conditions precedent, are consid¬ 
ered in § 700 supra. 

b. To Recover Legacies 

Unless excused or waived, conditions precedent to the 
maintenance of a suit to recover a legacy must be per¬ 
formed or complied with before the suit may be insti¬ 
tuted. 

No action at law can be maintained for the re¬ 
covery of a legacy unless the will has been regularly 
admitted to probate, 86 and in some jurisdictions it 
is essential that the legatee should, before bring¬ 
ing action, give a refunding bond. 87 It is also a 
condition to the right of recovery at law that suf¬ 
ficient assets have come into defendant’s hands, 88 
and that there are no debts for which the legacy 
could be made liable. 89 

No decree of the probate court in favor of the 
legatee, however, is necessary to enable him to 
maintain an action for his legacy, 90 nor is it nec¬ 
essary that there should be an order that the legacy 
be paid to plaintiff or into court. 91 To authorize a 
bill in equity to recover a legacy it is not necessary 
that there should have been a settlement of the es¬ 
tate, 92 that the claim should have been first estab¬ 


lished against the executor, at law, 93 or that there 
should have been an order in the probate court for 
its payment. 94 

Demand. It is a well established general rule, 
adopted by statute in some jurisdictions, that to 
authorize a recovery of a legacy in an action a de¬ 
mand therefor must be made 95 by someone having 
authority to receive and to discharge the legacy, 96 
unless such demand is waived, as may be done. 97 
If, however, the purpose of a bill is merely to es¬ 
tablish the validity of a particular bequest and not 
to obtain possession of a particular thing be¬ 
queathed, a demand for the particular legacy is not 
a condition precedent to the bringing of the suit. 98 

c. To Recover Distributive Shares 

No suit may be maintained to recover a distributive 
share until a decree of distribution has been rendered and, 
according to some authorities, a demand of payment has 
been made. 

No action, whether at law 99 or in equity, 1 can be 
maintained for the recovery of a distributive share 
of decedent’s estate, except after a decree of dis¬ 
tribution has been rendered. 2 That a demand and 
a refusal to pay is a condition precedent to the 
right of a distributee to maintain an action at law 
for his distributive share as settled by the decree 
of distribution has been both asserted 3 and denied. 4 


bringing suit for conversion.—Ney- 
land v. Brammer, Tex.Civ.App. f 73 S. 
W.2d 884, error dismissed. 
Exhausting* remedies in probate 
court 

Suit by husband’s administratrix 
against wife’s administratrix in her 
individual capacity for conversion of 
diamonds belonging to husband’s es¬ 
tate could not be defeated on ground 
that it was premature in that appli¬ 
cation should first have been made 
fos relief m probate court, where 
probate court had previously adjudi¬ 
cated that diamonds belonged to 
husband and did not constitute part 
of wife’s estate.—Manley v. Ryan, 
Mo.App., 126 S.W.2d 909. 

85. Accounting suit not condition 
precedent 

Where a guardian converted his 
wards* funds and did not account 
therefor during his lifetime, he hav¬ 
ing lived for a long period after 
his wards reached majority, the 
wards were not required, to sue his 
executors for an accounting before 
suing them to recover the funds 
converted.—Miller v. Ash, 105 P. 600, 
156 Cal. 544. 

Presentation of claim as condition 
precedent see supra § 7Q0 c (2). 

86. IJ.-S.—Armstrong v. Lear, D.C., 
12 Wheat. 169, 6 LuEd. 589. 

24C. J. p 750 note 30. I 


87. Va.—Nelson v. Cornwell, 11 
Gratt. 724, 52 Va. 724. 

88. Mass.—Farwell v. Jacobs, 4 
Mass. 634. 

N.C.—York v. McCall, 76 S.E. 84, 
160 N.C. 276. 

89. Miss.—Magee v. Gregg, 19 Miss. 
70. 

90. Miss.—Magee v. Gregg, supra. 

81- N.Y.—Wall v. Bulger, 46 Hun 

346. 

92. N.J.—Frey v. Demarest, 16 N.J. 
Eq. 236. 

93. Va.—Taliaferro v. Thornton, 6 
Call 21, 10 Va. 21. 

94. Ill.—Mahar v. O’Hara, 9 Ill. 424. 

95. N.Y.—Beers v. Strong, 112 N. 
Y.S. 382, 128 App.Div. 20. 

Ohio.—Naples v. Roberts, 182 N.E. 

526, 42 Ohio App. 509. 

24 C.J. p 750 note 34. 

96. Mass.—Miles v. Boyden, 3 Pick. 
213. 

Tex.—Butler v. Fechner, Civ.App., 
200 S.W. 1126. 

97. Mass.—Miles v. Boyden, 3 Pick. 
213. 

24 C.J. p 750 note 36. 

98. U.S.—Haines v. Carpenter, C.C. 
La., 11 F.Cas.No.5,905, 1 Woods 
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262, affirmed 91 U.S. 254, 23 L.Ed. 
345. 

99. Mass.—Cathaway v. Bowles, 136 
Mass. 54. 

1. Mass.—Cummings v. Cummings, 
9 N.E. 730. 143 Mass. 340. 

2. Ark.—Laws v. Wheeler, 284 S.W. 

775, 171 Ark. 514—Ferguson v. 

Carr, 107 S.W. 1177, 85 Ark. 246. 

24 C.J. p 751 note 45. 

Reason for rule 

An heir is not entitled to any part 
of decedent’s personalty until there 
has been a proper ascertainment 
that a surplus exists after payment 
of debts and costs of administration, 
and hence cannot sue for his share 
until after order of final distribu¬ 
tion is made.—Cook v. McCoy, Mo. 
App., 118 S.W.2d 1043. 

Annulled decree 

An action cannot be brought to 
recover a distributive share under a 
decree which has been annulled.— 
Drew v. Provost, 57 A. 587, 98 Me. 
422. 

3. Conn.—State v. Culhane, 63 A. 
636, 78 Conn. 622. 

Ohio.—Henry v. Doyle, 91 N.E. 990, 
82 Ohio St. 113, 137 Am.S.R. 769. 

24 C.J p 751 note 46. 

4. Cal.—Melone v. Davis, 7 P- 703, 
67 CaL 279. 

24 C.J. p 751 note 47* 
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§ 703. Defenses in Action by Personal Rep¬ 
resentatives 

As a general rule a defendant In an action brought 
by a representative may assert as a defense any matter 
which will defeat the cause of action in whole or in part. 

In an action brought by a personal representative, 
defendant, as a rule, may assert as a defense such 
matters, and such only, as will defeat the cause of 


action in whole or in part.® In the application of 
this rule particular matters considered in the foot¬ 
notes have been held to constitute, or not to consti¬ 
tute, matters of defense available to defendant in 
an action by the representative to recover prop¬ 
erty alleged to belong to the estate, 2 3 4 * 6 to enforce a 
vendor’s lien, 7 to procure an accounting, 8 to quiet 
title, 9 to set aside instruments executed by dece- 


5. Pa.—Huntingdon Valley Trust 

Co. v. Norristown-Penn Trust Co. f 

196 A. 821, 329 Pa. 356—Knies v. 

Graham, 32 Luz.Leg.Reg. 348. 

24 C.J. p 752 note 78 a. 

Particular matters constituting de¬ 
fense 

(1) Facts barring a recovery by 
the representative on the grounds of 
estoppel may be set up as a defense. 
—Lough v. Bank of America Nat. 
Trust & Savings Ass’n, 59 P.2d 845, 
15 Cal.App.2d 595. 

(2) A recovery by heirs is a good 
defense to a suit by an administra¬ 
tor for their benefit where there are 
no debts due or owing by decedent. 
—Hardaway v. Drummond, 27 Ga. 
221, 73 Am.D. 730. 

(3) Defendant in an action by an 
administrator de bonis non may take 
advantage of fraud in the contract 
made by the original administrator. 
—Rice v. Richardson, 3 Ala. 428. 

Particular matters not constituting 
defense 

(1) Where an administrator of a 
tenant sues for an irregularity com¬ 
mitted by the landlord in carrying 
out a lawful distress levied after the 
tenant’s death, the mere insolvency 
of the tenant’s estate is immaterial 
where there has been no decree of 
insolvency.—Brown v. Howell, 53 A. 
459, 68 N.J.Law 292—24 C.J. p 751 
note 62. 

(2) Where a corporation’s charter 
provided that stock held by a mem¬ 
ber who died should vest in the cor¬ 
poration at a valuation fixed by its 
by-laws, it was no defense, in an' 
action by his personal representa¬ 
tive for this value, that the deceased 
member had rendered himself liable 
to a forfeiture of certain dividends. 
—Pensacola Pilots Assoc, v. Stearns, 
64 So. 942, 67 Fla. 279. 

(3) If one who assigns property to 
another for sale subsequently sues 
for the proceeds as administrator of 
one deceased, defendant cannot set 
up that he may be required to pay 
again to plaintiff personally, since 
plaintiff is bound by his judicial ad¬ 
missions as to the ownership of the 
proceeds.—Whetstone v. Rawlins, 26 
La.Ann. 474. 

(4) The failure of the surety on 

an administrator’s bond to enforce 

an agreement of indemnity given by 


him does not estop a second admin¬ 
istrator from proceeding against a 
bank which participated by negli¬ 
gence in the first administrator’s 
embezzlement of funds of the estate. 
—Allen v. Puritan Trust Co., 97 N.E. 
916, 211 Mass. 409, L.R.A.1915C 518. 

(5) Trust company as executor is 
not estopped to maintain proceeding 
to have legacy applied on legatee’s 
debt because of act or declaration of 
its officers to assignee that he might 
safely purchase legacy.—First Trust 
Co. of Lincoln v. Cornell, 206 N.W. 
749, 114 Neb 126. 

Estoppel to assert defense 

One who had received the benefit 
of a contract made by him with an 
executor or administrator cannot set 
up that the contract is of such a 
character that the representative 
had no authority to make it. 

Iowa.—Shawhan v. Long, 26 Iowa 
488, 96 Am.D. 164. 

Tenn.—Scott v. Meadow, 16 Lea 290. 

Defenses available against decedent 
An executor acquiring a note pay¬ 
able to deceased in partition pro¬ 
ceedings between executor and sur¬ 
viving widow, took it subject to all 
defenses existing between, original 
parties.—Texarkana Nat. Bank v. 
Hubbard, Tex.Civ.App., 114 S.W.2d 
389, error dismissed. 

Defense to counterclaim 

In action by administrator for ad¬ 
judication of rights in certain prop¬ 
erty, where one of legatees alleged 
by answer and counterclaim that 
stock had been given to her by tes¬ 
tator, lack of capacity and undue in¬ 
fluence were proper defenses for 
other legatee to incorporate in his 
answer to the counterclaim.—York’s 
Ancillary Adm’r v. Bromley, 151 S. 
W.2d 28, 286 Ky. 533. 

6. Matters constituting defease 

Even if the administrator is en¬ 
titled to sue for property delivered 
by decedent in his lifetime to a per¬ 
son in trust to pay to certain desig¬ 
nated beneficiaries, it is a sufficient 
defense, where no rights of credi¬ 
tors or third persons are involved, 
that defendant had made payment 
and accounted to the persons who 
would ultimately be entitled to re¬ 
ceive fund or the property.—Baadte 
v. Walgenb&ch, 171 N.W. 146, 185 
Iowa 773. 


Matters not constituting defense 

(1) In an action for the recovery 
of property belonging to the estate, 
defendant cannot set up as a defense 
that the estate owes him money.— 
Roumfort v. McAlarney, S2 Pa. 193. 

(2) That administrator might be 
liable to heirs for intestate's war¬ 
rants unauthorizedIy sold bv admin¬ 
istrator’s attorney is no defense for 
buyer in suit by administrator to 
recover warrants.—Wilkinson v. 
Zumwalt, 297 P. 94, 112 Cal.App. 416. 

(3) Where coexecutor joins in 
transfer of forty-two shares of stock 
which is subsequently raised without 
his knowledge to one hundred twenty- 
six shares, he may, in chancery, de¬ 
mand return of additional shares, and 
original transfer will not operate as 
estoppel.—Garabrant v. Callaway, 158 
A. 830, 110 N.J.Eq. 88, reversed on 
other grounds 167 A. 1, 113 N.J.Eq. 
424. 

7. Matters not constituting defense 
The fact that an administrator as 

an attorney at law has received from 
defendant a note for collection, the 
proceeds of which are to be applied 
to the payment of a debt due the in¬ 
testate’s estate, is no defense to a 
bill filed by the administrator to en¬ 
force a vendor’s lien reserved as 
security for such debt.—Mulloy v. 
Putnam, 1 Tenn.Ch. 473. 

8. Matters not constituting defense 

(1) The existence of a will which 
has not been offered for probate is 
no defense to an action by an ad¬ 
ministrator for an accounting as to 
property in the hands of defendant, 
who stood in a fiduciary relation to 
decedent.—Whitley v. Speed, 156 N.Y. 
S. 973, 171 App.Dlv. 102. 

(2) An administrator is not es¬ 
topped from bringing suit for an ac¬ 
counting because of delay occasioned 
by misapprehension of the validity of 
the contract between decedent and 
defendant, where such delay was not 
prejudicial to defendant.—Stennett v. 
Red Oak Inv. Co., 83 N.W. 1069, 112 
Iowa 273. 

9. Matters not constitutiiig defense 
That administrator had permitted 

children of devisee to collect rents of 
property before he knew devisee had 
predeceased testator is no defense to 
administrator’s cross petition to quiet 
title a gain st children.—Evers v. Wil¬ 
liams, 184 N.E. 19, 43 Ohio App. 555. 
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dent, 10 such as conveyances by him in fraud of 
creditors, 11 or to recover an alleged debt due the 
estate 12 on a note payable to decedent 12 or his es¬ 
tate. 14 

Want of representative capacity. As a general 
rule want of representative capacity may be pleaded 
as a defense to an action brought by one as a per¬ 
sonal representative. 15 A stranger to the estate 
who is sued by an administrator cannot object, 
however, to plaintiff’s capacity to sue on the ground 
of failure of the court to give preference in ap¬ 
pointment as administrator to the wife or next of 
kin of decedent, as required by statute ; 16 and want 


of administrative capacity cannot be pleaded in an 
action on a contract made with plaintiff as admin¬ 
istrator since he may sue thereon in his individual 
capacity. 17 Where a suit to foreclose a mortgage 
was commenced by persons claiming to be admin¬ 
istrators, the objection that they are not such can¬ 
not be sustained if they have obtained a grant of 
administration before the objection is passed on; 18 
but it has been held a good defense to a bill in 
equity by an administrator that he had not taken 
out letters of administration in the state before 
filing the bill. 19 The objection that plaintiff has no 
right to sue in a representative capacity may be 
waived by defendant’s admissions. 20 


10. Matters not constituting- defense 

Where, after the insured in a life 
policy had been induced to assign 
it to a woman through her fraud, 
participated m by her husband, she 
died, and insured sued to set aside 
the transfer, but he died, the hus¬ 
band being his executor and sole leg¬ 
atee, it was held, in the action con¬ 
tinued by the executor, that plaintiff 
was not precluded from maintaining 
the action because of his participa¬ 
tion in the fraud, in the absence of 
a showing by defendant that there 
were no debts, so as to render plain¬ 
tiff the only one benefiting by a re¬ 
covery by him.—Huyler v. Dolson, 91 
N.T.S. 794, 101 App.Div. 83. 

11. Matters not constituting defense 

(1) In an action to set aside de¬ 
cedent’s conveyances in fraud of 
creditors, it is no defense that the 
creditors’ claims have been assigned 
to the administrator who brings the 
action.—Howd v. Brackenridge, 56 N. 
W. 221, 97 Mich. 65—24 C.J. p 751 
note 55. 

(2) Nor, where an administrator de 
bonis non sues to set aside a fraud¬ 
ulent conveyance by decedent in or¬ 
der to make good a deficiency of as¬ 
sets, is it any defense that there 
would have been no deficiency if the 
executor had accounted for personal¬ 
ty coming into his possession, or if 
his bondsman had been sued for his 
failure to do so.—Lynch v. Murray, 
83 A. 746, 86 Vt. 1. 

12. Matters constituting defense. 

(1) Payment properly made.— 
Townsend v. Portsmouth Savings 
Bank, 80 A. 226, 76 N.H. 573. 

(2) Grantee, sued by the admin¬ 
istrator of grantor to recover a 
charge on the land payable to gran¬ 
tor’s estate on his death, may show 
that the amount charged was trans-^ 
ferred by grantor, as a complete de-* 
fense, notwithstanding defendant 
might have interpleaded such claim¬ 
ants, since in such case plaintiff has 
no title on which to sue.—Miller v. 
Withers, 41 A. 300, 188 Pa. 128, 15 
Xjanc.Li.Kev. 401. 


(3) An equity growing out of a 
debt sought to be enforced by a spe¬ 
cial administrator may be set up 
against him.—Nashville & K. Turn¬ 
pike Co. v. Harris, 8 Humphr., Tenn., 
558. 

24 C.J. p 752 note 69. 

Matters not constituting defense 

(1) In an action by an adminis¬ 
trator to recover a debt due the es¬ 
tate, it is no defense that the coad¬ 
ministrator directed defendant not 
to pay it to plaintiff.—Strever v. 
Feltman, 1 Thomps. & C., N.T., 277 
—24 C.J. p 751 note 52. 

(2) So also an unauthorized pay¬ 
ment of the debt to a third person 
is no defense.—Dobney v. Chicago & 
N. W. Ry. Co., 235 N.W. 585, 120 
Neb. 824. 

(3) Thus it is no defense that the 
iebtor has made payment to a for¬ 
eign administrator.—Crohn v. Clay 
County State Bank, 118 S.W. 498, 
137 Mo.App. 712. 

13. Matters constituting defense 

(1) Payment.—Kitts v. Hill, 300 P. 
610, 89 Colo. 186. 

(2) When sued on a note payable 
to decedent, the surety of the mak¬ 
er, who was insolvent, may insist on 
the application of a distributive share 
of the payee’s estate, coming to the 
maker in discharge of the note.— 
Wright v. Austin, 56 Barb., N.Y., 13. 
Matters not constituting defense 

(1) That the note was omitted 
from the appraisers’ inventory of the 
estate.—Murphy v. McMahon, 135 A. 
3, 100 Vt. 86. 

(2) That defendant was entitled to 
a legacy in excess of the amount 
due on the note.—Grover v. Grover, 
222 N.W. 228, 197 Wis. 347. 

(3) That the note was transferred 
by deceased payee, where the trans¬ 
fer was by a separate instrument and 
for love and affection.—Moore v. 
Moore, 131 S.E. 922, 35 Ga.App. 39. 

(4) That the note was deposited 
with a trust company by order of 
court and was produced therefrom 
only for the purpose of the action. 
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—Cornwall v. McElrath, 39 P. 617, 
4 Cal.Unrep.Cas. 979. 

(5) Other matters.—Goldberg v. 
Fisher, 168 A. 232, 11 N.J.Misc. 657. 

14. Renewal note 

A note in possession of estate of 
decedent, to whom note, of which 
former note was renewal, was given, 
was subject to any infirmity to which 
original note would have been sub¬ 
ject had decedent lived although re¬ 
newal note was payable to estate.— 
Fox v. Sizeland, 9 N.Y.S.2d 350, 170 
Misc. 390. 

15. l^ack of jurisdiction of the pro¬ 
bate court to make an appointment 
as administrator may be set up as a 
defense in an action by such admin¬ 
istrator.—Ziemer v. Crucible Steel 
Co., 90 N.Y.S. 962, 99 App.Div. 169- 
Bald win v. Rice, 89 N.Y.S. 738, 44 
Misc. 64. 

Revocation of letters 

(1) It may be pleaded as a defense 
in an action by an executor that his 
letters testamentary have been re¬ 
voked.—Leach v. Lewis, 38 Ind. 160. 

(2) But where letters of adminis¬ 
tration granted in another state 
where decedent was domiciled are re¬ 
voked, such revocation does not af¬ 
fect ancillary letters which have 
been in the meantime taken out in 
the jurisdiction where the action is 
brought, nor is an action previously 
brought by such administrator on 
behalf of the estate abated by such 
revocation.—Huntington v. Moore, 1 
N.M. 489. 

16. Ky.—Chesapeake & Ohio R. Co. 
v. Banks, 135 S.W. 285, 142 Ky. 
746. 

17. Tex.—Claiborne v. Yoeman, 15 
Tex. 44. 

18. S.C.—Martin v. Fowler, 38 S.E. 
312, 51 S.C. 164. 

24 C.J. p 752 note 75. 

19. U.S.—Carter v. Treadwell, C.C. 
N.H., 5 F.Cas.No.2,480, 3 Story 25. 

20. Tex.—Barton v. Davidson, Civ. 
App. t 45 S.W. 400. 

24 C.J. p 752 note 79. 
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§ 704. Defenses in Action against Personal 
Representative 

a. In general 

b. Actions for legacies or distributive 

shares 

a. Ia General 

As a general rule a personal representative, when 
sued, may set up as a defense any available fact or facts 


§ 704 

which will defeat the action brought against him in whole 
or in part. 

A personal representative against whom an ac¬ 
tion has been brought has the right 21 and, in so far 
as the estate is affected thereby, the duty- 2 to in¬ 
terpose every available defense. As a general rule, 
in the absence of waiver 23 or estoppel, 24 he may 
interpose as a defense any available fact or facts 
which will defeat the action brought against him 
in whole or in part. 25 Thus to an action on a note 


21. Ark.—Davis v. Davis, 218 S.W. 

827, 142 Ark. 311. 

Pleas in abatement and in bar 

An administrator may maintain a 
plea in abatement seasonably pleaded 
as well as a plea in bar.—Guild v. 
Richardson, 6 Pick., Mass., 364— 
24 C.J. p 754 note 23. 

Where representative is a mere 
stakeholder 

Husband proceeded against, as ex¬ 
ecutor and heir of his mother, by his 
wife, to enforce judgment of another 
state for alimony, together with the 
other executor, although mere stake¬ 
holders, and without interest to raise 
any issue affecting the merits of the 
case as between wife and husband, 
have the right to question the power 
or jurisdiction of the court to issue 
writ of sequestration whereby prop¬ 
erty in their possession has been 
seized.—Succession of Macheca, 84 
So. 574, 147 La. 164. 

22. Scope and extent of duty 

(1) It is the duty of a personal 
representative to defend a suit 
against the estate, even though it is 
brought by a distributee.—Lake v. 
Pattie, 81 S.E. 78, 116 Va. 130. 

(2) And it has been said that, 
where one attempts to establish a 
claim as a creditor, the representative 
must interpose every available de¬ 
fense.—In re Van Voorhees, 106 N.Y. 
S. 354, 55 Misc. 185, 6 Mills Surr. 193. 

(3) But it has also been held that 
it is not an administrator’s duty to 
defend an action brought to decide 
who is entitled to the estate when 
the only heir at law is represented 
by counsel in the same case and ac¬ 
tively contests the action.—Foltz v. 
Boone, 140 N.E. 761, 107 Ohio St. 
562. 

failure to defend as constructive 
fraud 

In foreclosure suit against admin¬ 
istrator of insolvent estate, admin¬ 
istrator was bound to assert invalid¬ 
ity of mortgage for failure to file 
affidavit of renewal, and his failure 
to do so was constructively fraudu¬ 
lent as against general creditor hav¬ 
ing no lien on any property of es¬ 
tate and other creditors similarly sit¬ 
uated.—Missoula Trust & Savings 
Bank v. Boos, 77 P.2d 385, 106 Mont. 
294. 


23. Or.—Bramwell v. Heseltine, 259 

P. 1063, 122 Or. 519. 

24. Matters constituting 1 estoppel 

(1) The personal representative 
cannot allege his own illegal acts in 
bar of the action of creditors against 
him.—North v. Priest, 81 Mo. 561— 
24 G.J. p 754 note 29. 

(2) If a reason for rejecting the 
claim is indorsed thereon, the rep¬ 
resentative cannot plead in abate¬ 
ment of a suit thereon any other rea¬ 
son which goes merely to the suffi¬ 
ciency of the presentation for allow¬ 
ance.—Hansell v. Gregg, 7 Tex. 223. 

(3) "Where decedent representing 
himself as agent of another sold his 
property and converted the pro¬ 
ceeds, the personal representative is 
estopped to set up title in a third 
person.—McNair v. McKay, 33 N.C. 
602. 

Estoppel not shown 

(1) In general.—Harris v. Chicago 
Title & Trust Co., 251 Ill.App. 240, 
affirmed 170 N.E. 285, 338 Ill. 245. 

(2) In cotton factor’s action 
against consignor’s administratrix 
for advances made, administratrix 
was not estopped to assert defense 
that when margin had been demand¬ 
ed and refused factor under general 
custom was required to sell cotton, 
on ground that administratrix rati¬ 
fied factor’s action by request, after 
consignor’s death, that factor should 
not sell cotton, since on consignor’s 
refusal to furnish margin, contract 
terminated and hence there was noth¬ 
ing to ratify, and contract was also 
terminated by consignor’s death.—"W. 
L. Moody Cotton Co. v. Hervey, Tex. 
Civ.App., 97 S.W. 2d 275, error dis¬ 
missed. 

25. Defense of limitations see infra 

§§ 731-733. 

Particular matters available as de¬ 
fense 

(1) Compromise and settlement of 
the claim in dispute may be set up 
as a defense.—Hoffman v. Hoffman, 
250 N.Y.S. 39, 232 App.Div. 465. 

(2) A plea which sets up ownership 
in the administrator as such is a 
good defense to an action against him 
for conversion of property.—Smith 
v. James, 163 Ill.App. 501. 

(3) In an action by a son of de¬ 
cedent against his executor for 
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breach of a contract of the father 
to convey land to him, the executor 
may plead the son’s election to take 
under the will instead of under the 
contract.—Noyes v. Noyes, 123 N.E. 
395, 233 Mass. 55. 

(4) If an administrator is sued 
by a stranger for the recovery of 
land, proof of title in decedent is a 
good defense, although the adminis¬ 
tration is void.—Victory v. Stroud, 15 
Tex. 373. 

(5) In an action for the reasona¬ 
ble value of services rendered and 
merchandise furnished to deceased 
during his lifetime, the representa¬ 
tive may set up as a defense that the 
services and goods had not been fur¬ 
nished, that they were not of the val¬ 
ue alleged, that they had been fur¬ 
nished gratuitously, or that they had 
been paid for.—Tucker v. Reil, 77 P. 
2d 203, 51 Ariz. 357. 

(6) In action against estate on ex¬ 
press contract for services rendered 
to deceased during his lifetime, evi¬ 
dence that plaintiff had written a 
letter to deceased's wife which dis¬ 
closed improper designs was availa¬ 
ble to executor as defense, if it 
would have been to decedent in his 
lifetime.—Bright v. Ganas, 189 A. 
427, 171 Md. 493, 109 A.L.R. 467. 

(7) In action against administra¬ 
tor of deceased obligor's estate to 
recover amount of deficiency judg¬ 
ment entered after foreclosure of 
two mortgages, statute relating to 
limitation on deficiency judgment 
during emergency period was avail¬ 
able to administrator.—Grossman v. 
Perlmutter, 25 N.Y.S.2d 525, 261 App. 
Div. 935. 

(8) Administrator of insolvent es¬ 
tate is entitled to assert, on behalf 
of deceased’s creditors, invalidity of 
mortgage given by deceased, on 
ground of holder's failure to file affi¬ 
davit of renewal.—Leffek v. Luede- 
man, 27 P.2d 511, 95 Mont. 457, 91 
A.L.R. 286. 

(9) In action by donee beneficiary 
on an oral agreement with benefi¬ 
ciary's mother to pay beneficiary a 
designated sum when he became of 
age and to protect him by provision 
therefor in promisor's will, promisor 
during his lifetime and his represen¬ 
tatives subsequent to his death could 
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made by decedent he may plead a usurious consid¬ 
eration, 26 or non est factum ; 27 and a receipt given 
decedent may be set up in defense of an award on 
the claim for which the receipt was given. 28 How¬ 
ever, a recital of irrelevant facts or facts which 
will not defeat the cause of action either in whole 
or in part- cannot be set up as a defense. 29 Ac¬ 
cordingly a void judgment in favor of a creditor 
against a personal representative is no defense to a 
subsequent suit by the creditor to recover the 
amount of his claim against the estate. 30 

Disability of decedent . The existence of a dis¬ 
ability, such as the infancy 31 or coverture 32 of de¬ 
cedent is a good defense by the personal representa¬ 
tive in an action against him on contracts made 
by his testator or intestate. This is true, although 
the representative may have sold, as part of the es¬ 


tate, the property so acquired by decedent, 33 and 
the rule applies where plaintiff elects to waive a 
conversion by decedent and sue in contract. 34 

Fraud participated in by decedent. A personal 
representative cannot set up as a defense to a claim 
against the estate that the claim arises out of a 
gift 35 or conveyance 36 by decedent which is in 
fraud of creditors, for, although such gift or con¬ 
veyance may be void as to creditors, it is neverthe¬ 
less good as between the parties, and the personal 
representative cannot set up a defense which would 
not have been available to decedent; 37 and one 
cannot complain of a wrong done by himself, or 
of another’s wrong in which he participated. 38 So 
also an administrator sued on a judgment against 
decedent cannot set up as a defense that the judg¬ 
ment was obtained by collusion between plaintiff 


assert against beneficiary any de¬ 
fenses available against the original 
promisee.—Nute v. Pry, 125 S.W.2d 
841, 344 Mo. 163. 121 A.L.R. 673. 

Special defenses 

In trial on merits of claim of 
creditors of insolvent Illinois state 
bank against New York domiciliary 
estate of deceased stockholder, de¬ 
cedent’s executrices may interpose 
any special defenses which they pos¬ 
sess.—In re Cohen’s Estate, 269 N.Y. 
S. 235, 149 Misc. 765. 

Res judicata 

Where creditor filed claim in pro¬ 
bate court against decedent's estate 
for services rendered, clerk issued no 
summons to administrator so that 
final settlement of estate was ap¬ 
proved without action on creditors’ 
claim, and, when estate was ordered 
reopened on creditor’s petition, pro¬ 
bate court found that it lacked juris¬ 
diction to hear the claim, and credi¬ 
tor subsequently brought suit to com¬ 
pel distributees and administrator 
to account to creditor, complaint was 
dismissed for want of equity, since 
order of probate court denying juris¬ 
diction, from which creditor could 
have appealed, was res judicata, and 
furthermore, complaint stated no sat¬ 
isfactory explanation of creditor’s 
failure to follow up issuance of sum¬ 
mons to administrator.—Wolf v. 
Hohlt, 13 N.E.2d 839, 294 Ill.App. 
618. 

26. Mass.—Pox v. Whitney, 16 Mass. 

118. 

27. Ga—Stanton v. Burge, 34 Ga 

435. 

Me.—Parsons v. Hall, 3 Me. 60. 

29. Matters not available as defense 

(1) That bank shares should have 
been transferred to heirs and admin¬ 
istration closed before bank became 
Insolvent is no defense to action 
against administrator for collection 
&£ stockholder’s liability.—Farmers’ 


State Bank of Kingman v. Callahan, 
256 P. 961, 123 Kan. 638. 

(2) Where defendant failed to com¬ 
ply with will in acting as executor, 
it was no defense that he did not 
qualify as trustee.—MacKenzie v. 
Union Guardian Trust Co., 247 N.W. 
914, 262 Mich. 563. 

(3) In an action against an admin¬ 
istrator de bonis non on a debt prop¬ 
erly incurred by the former admin¬ 
istrator in management of the estate, 
it is not material that the former ad¬ 
ministrator failed to include such 
claim in the final account rendered 
to his successor.—Lamb Davis Lum¬ 
ber Co. v. Stowell, 164 P. 593, 96 
Wash. 46, L.R.A.1917E, 966. 

(4) The settlement of an executor’s 
account in the probate court is no 
bar, it seems, to a suit for malfeas¬ 
ance and waste.—Young v. Chaney, 3 
La. 462. 

(5) Recovery of money, claimed as 
gift from decedent, cannot be defeat¬ 
ed because donee turned money over 
to administrator under mistake of 
law.—Sando v. Smith, 237 Ill. App. 
570. 

(6) Where a mortgagor defrauded 
of the surplus on foreclosure agreed 
to pay her attorney a sum not to 
exceed a specified per cent of any 
amount that he could recover, and on 
her death he continued the action for 
recovery as her representative, such 
agreement could not affect the equity 
of his cause, as the orphans’ court 
had power to limit his compensation 
if injustice should appear.—Johnston 
v. Reilly, 59 A. 1044, 68 N.J.Eq. 130. 

(7) Agreement between administra¬ 
tors and heirs touching sale of lands 
and conveyance thereof to certain of 
heirs did not estop heirs from suing 
administrators for mismanagement 
notwithstanding heirs did not put ad¬ 
ministrators on notice as to claim re¬ 
garding mismanagement,—Mussel- 
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•white v. Ricks, 189 S.E. 597, 55 Ga. 
App. 58. 

(8) Other matters. 

Cal.—Platnauer v. Fomi, 21 P.2d 638, 
131 Cal.App. 393. 

Ky.—Cox v. Monday, 95 S.W.2d 785, 
264 Ky. 805. 

Mass.—Rizzo v. Cunningham, 20 N.E. 

2d 471, 303 Mass. 16. 

Mo.—Schwind v. O’Halloran, 142 S.W. 
2d 55, 346 Mo. 486. 

N.Y.—Grossman v. Perlmutter, 25 N. 
Y.S.2d 525, 261 App.Div. 935—Gura 
v. Herman, 238 N.Y.S. 230, 227 App. 
Div. 452, aflirmed 171 N.E. 808, 253 
N.Y. 618. 

Pa—Commonwealth ex rel. Margiotti 
v. Cunningham, 10 A.2d 559, 337 
Pa. 289. 

24 C.J. p 754 note 37. 

30. Tenn.—Gorman v. Swaggerty, 4 
Sneed 560. 

31. S.C.—Counts v. Bates, 16 S.C.Lr. 
464. 

24 C.J. p 753 note 90. 

32- Ga.—Thompson v. Wright, 181 
S.E. 875, 877, 51 GaApp. 817, cit¬ 
ing Corpus Juris, and reversed on 
other grounds 185 S.E. 341, 182 Ga. 
380, conformed to 187 S.E. 311, 53 
Ga.App. 875. 

N.C.—Baker v. Garris, 13 S.E. 2, 10& 
N.C. 218. 

33. S.C.—Counts v. Bates, 16 S.C.L. 

464. 

34u Tenn.—Baker v. Huddleston, 3 
Baxt. 1. 

35. S.C.—Chappell v. Brown, 17 S.C- 
L. 528. 

36. Ala—Roden v. Murphy, 10 Ala 
804. 

24 C.J. p 753 note 95. 

37. S.C.—Chappell v. Brown, 17 S.C. 
L. 528. 

24 C.J. p 753 notes 95, 96. 

38. I1L—Dow v. Blake, 35 N.E. 761* 
148 I1L 76, 39 Am.S.R. 156.' 
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and decedent. 39 

Insolvency of estate. While it is a good plea 
puis darrein continuance that an estate has been 
represented insolvent pending an action against it, 40 
a plea that the estate is insolvent is not good in 
bar, since the estate may be able to pay a portion 
of the debts. 41 

Plene administravit. Plene administravit and 
want of assets is a good defense in an action on a 
claim brought several years after settlement of the 
administration account after having had previous 
notice of the claim. 42 A plea by an administrator 
that he had fully administered, except as to goods 
and chattels to a certain amount not sufficient to 
satisfy a judgment recovered against him as such, 
however, does not bar a recovery. 43 

Want of representative capacity . One who is not 
a personal representative may set up this fact as 
a defense to an action against him as such, 44 unless 
he has done some act which will estop him to deny 
his representative capacity. 45 He may also plead, 
in bar of the further maintenance of an action 
against him in his representative capacity, a revoca¬ 
tion of his letters 46 or that he .has been removed 
from office. 47 It is not, however, a good plea in 
bar that the representative has resigned his trust, 
unless it is further alleged either that he has admin¬ 
istered the assets that came into his hands, or that 


he delivered them to his successor; 48 and even a 
discharge on final settlement cannot be pleaded in 
bar to an action for a debt not barred by the statute 
of limitations at the time of final settlement. 49 

Defenses in individual cmd representative capaci¬ 
ty . An administrator cannot set up an estoppel in 
his favor in his individual capacity against a claim 
against the estate, 50 nor is it a defense to a suit 
against him in his representative capacity that there 
is an action pending on the same claim against 
him in his individual capacity. 51 So the defense 
that the claim sued on was never presented as re¬ 
quired by statute, see § 700 c (1) supra, can be 
urged only by the representative while acting in 
his representative capacity. 52 Where, however, one 
is sued both individually and as executor, he may 
set up a defense in either capacity. 53 

b. Actions for Legacies or Distributive Shares 

A personal representative against whom an action for 
the recovery of a legacy or distributive share has been 
brought, as a rule, may set up as a defense such mat¬ 
ters, and such only, as will defeat the cause of action in 
whole or in part. 

A personal representative against whom an action 
for the recovery of a legacy or distributive share 
has been brought, as a rule, may set up as a defense 
such matters, and such only, as will defeat the cause 
of action in whole or in part. 54 Accordingly, in an 


39. Ill.—Dow v. Blake, supra. 

40. Ala.—Fennell v. Patrick, 3 Stew. 
& P. 244. 

W.Va.—Shields v. Simonton, 63 S.E. 
972, 65 W.Va. 179. 

Effect of declaration of insolvency 
on pending actions see supra § 674. 

41. U.S.—Peyatte v. English, Super. 
Ark., 2 F.Cas.No.ll,054a, Hempst. 
24. 

Ala.—Bavergne v. Evans Bros. 

Constr. Co., 52 So. 318, 166 Ala. 
289. 

42. U.S.—U. S. v. Primrose, D.C.Pa., 
27 F.Cas.No.16,091, Gilp. 68. 

24 C.J. p 753 note 3. 

But it has been held that the fact 
that the estate has been fully set¬ 
tled and the lands apportioned is no 
defense to an action against the ad¬ 
ministrator by decedent’s covenan¬ 
tee for a breach of a covenant of 
warranty against encumbrances.—' 
Taylor v. Priest, 21 Mo.App. 685. 
Plene administravit as defense in ac¬ 
tion for legacy or distributive 
share see infra § 704 b. 
Administratrix of deceased guard, 
ian has been held not liable for the 
guardian’s alleged default, where suit 
to enforce such liability was not 
commenced until five years after she 
had administered the guardian’s es- 

34 C.J.S.—44 


tate according to the local law, had 
accounted for all property which she 
had received, and had been dis¬ 
charged from her trust, the correct¬ 
ness of her accounts not being as¬ 
sailed.—Newbery v. Wilkinson, C.C. 
Wash., 190 F. 62, affirmed 199 F. 673, 
118 C.C.A. 111. 

43. N.Y.—Parker v. Gainer, 17 Wend. 
559. 

44. Colo.—Wise v. Brocker, 1 Colo. 
550. 

3ST.C.—Borden v. Thorpe, 35 N.C. 298. 

45. Ark.—Du Val v. Marshall, 3Q 
Ark. 230. 

24 C.J. p 752 note 85. 

48. Ind.—Morrison v. Cones, 7 

Blackf. 593. 

47. Mass.—Jewett v. Jewett, 5 Mass. 
275. 

24 C.J. p 752 note 87. 

48. Ala.—Gayle v. Elliott, 10 Ala. 
264. 

24 p.J. p 752 note 88. 

49. Miss.—Pollock v. Buie, 43 Miss. 
140. 

Premature distribution 

That administratrix had made final 
account, distributed assets, and had 
been discharged, did not bar action 
on claim commenced within six 
months from day claim was rejected 
and within eighteen months from day 
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administratrix qualified.—Beck v. 
Schmidt, 176 N.E. 595, 38 Ohio App. 
476. 

50. Ind.—Dee v. Carter, 52 Ind. 342. 
24 C.J. p 753 note 7. 

51. N.Y.—!Hall v. Richardson, 22 
Hun 444, affirmed 89 N.Y. 636. 

52. Or.—Bramwell v. Heseltine, 259 
P. 1063, 122 Or. 519. 

53. U.S.—Newcomb v. Burbank, C.C. 
N.Y., 146 F. 400. 

54. Particular matters available as 
defense 

(1) In a suit .by devisee to recover 
annual income from the executrix 
who was decedent’s widow, plaintiff's 
indebtedness to the estate, if any, or 
receipt of portions of the income or 
failure of the estate to earn a net 
income, are matters of defense.—Clay 
v. Clay, 101 S.E. 793, 149 Ga. 725. 

(2) In an action by an heir at law 
for his distributive share, the ad¬ 
ministrator may plead and prove 
debts due by the estate and thus pro¬ 
tect himself and creditors.—Wheeler 
v. Horne, 71 S.EL 901, 136 Ga. 486. 

(3) Where an assignment of one’s 
interest in the estate is executed for 
a valid consideration, before the es¬ 
tate is settled, it constitutes a de¬ 
fense to an action * by the assignor 
to recover for his own use the share 
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action for a distributive share it may be set up as a 
defense that part of the funds had been lost with¬ 
out the administrator’s negligence, 55 that a part of 
the estate is claimed by one of defendants as in¬ 
dividual property, and that another part is subject 
to a trust, 56 or that claimant’s share has been paid 
to his regularly appointed guardian. 57 On the oth¬ 
er hand, the personal representative cannot, after 
final accounting, set up as a defense to an action for 
a distributive share that a mistake had occurred in 
the course of the settlement, 58 nor is a judgment 
for a distributive share, void for want of jurisdic¬ 
tion, a defense to such action. 59 Where the assets 
are sufficient, it is no defense to a suit for a legacy 
that the estate has been partitioned among the 
heirs or other legatees, 60 or that debts have not 
been paid; 61 but the lack of sufficient assets may 
be a defense pro tanto to an action for a legacy. 62 

§ 705. Form of Actions by Representative 

Where a representative brings suit, the form of ac¬ 
tion which may be maintained is ordinarily the same 
as where a person sues in his own right. 

Where a personal representative brings suit the 


form of action which may be maintained is ordinari¬ 
ly the same as where a person sues in his own 
right. 63 Accordingly, for injury to, or conversion 
of, personal property after decedent’s death, the 
personal representative may maintain trover, re¬ 
plevin, detinue, or trespass, see § 710 infra; and, 
when entitled to the possession of real property be¬ 
longing to the estate, he may maintain such actions 
as unlawful detainer, ejectment, trespass to try 
title, or writ of entry, see § 710 infra. 

Nature of action brought. As a general rule the 
character or form of an action brought by a per¬ 
sonal representative is to be determined from the 
essential allegations of the complaint. 64 

§ 706. Form of Actions against Representa¬ 
tive 

The form of action which may be maintained against 
a representative is ordinarily the same as that which may 
be maintained against a person sued in his own right. 

The form of action which may be maintained 
against a personal representative is ordinarily the 
same as that which may be maintained against a 
person sued in his own right. 65 Thus on a claim 


adjudged by the court to be due him 
as distributee.—Drew v. Provost, 60 
A. 794, 100 Me. 128. 

Particular matters not available as 
defense 

(1) It is not a defense that credi¬ 
tors enjoined an agent to receive leg¬ 
acies from a foreign executor under 
an appointment by the legatees from 
paying so much of the money as 
would be sufficient to satisfy their 
claims.—Scotts v. Lindsay, 2 Dana, 
Ky., 241. 

(2) Nor is it a defense to an ac¬ 
tion for a distributive share, that 
subsequent to a settlement of his 
account in the probate court charging 
himself with assets, a portion of the 
assets were recovered from the ad¬ 
ministrator in an adverse suit of 
which the distributees had notice.— 
Clark v. Callaghan, 2 Watts, Pa., 259. 
24 C.J. p 753 note 16. 

Plene administravit 

(1) Plene administravit is not a 
good defense if several judgments 
are pleaded by the administrator and 
plaintiff falsifies any of them.—Bell 
v. Davidson, 13 N.C. 397. 

(2) Nor is it a good defense where 
a legislative enactment was neces¬ 
sary to enable the legatee to receive 
a bequest and the legislature was not 
in session between the time of de¬ 
cedent's death and the time of final 
settlement.—England v. Prince 
George's Parish, 53 Md. 466. 

55- N.J.—Westervelt v. Ackerson, 35 
N.J.Eq. 43. i 


56. N.J.—Westervelt v. Ackerson, 
supra. 

57. Miss.—Young v. Suggs, Sm. & 
M.Ch. 393. 

58. Miss.—Singleton v. Garrett, 23 
Miss. 195. 

24 C.J. p 753 note 17. 

5S. Mich.—Basom v. Taylor, 39 
Mich. 682. 

©0. Tex.—Stephenson v. McFaddin, 
42 Tex. 322. 

61. Mass.—Kent v. Dunham, 106 
Mass. 586. 

24 C.J. p 753 note 11. 

62. U.S.—J. El wood Lee Co. v. Grace 
Hospital, D.C.Mass., 206 F. 994. 

63. Action for accounting 

An action by administratrix of for¬ 
mer county treasurer for accounting 
of tax execution fees of which treas¬ 
urer was alleged to have beep wrong¬ 
fully deprived was appropriate form 
of action, notwithstanding that ad¬ 
ministratrix herself was county 
treasurer at time of bringing action 
and that records in her possession 
would allegedly show the number and 
amount of collections on account of 
such fees.—Duncan v. McCormick 
County, 6 S.E.2d 265, 192 S.C. 216. 
Rescission or deceit 

Personal representative of bond¬ 
holder fraudulently induced to pur¬ 
chase mortgage bonds could claim ei¬ 
ther on rescission or in deceit.— 
People v. S. W. Straus & Co., 285 
’N.Y.S. 648, 158 Misc. 186, 222, modi¬ 
fied in part on other grounds 289 
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N.Y.S. 209, 248 App.Div. 785, affirmed 
290 N.Y.S. 423, 248 App.Div. 785. 

Account rendered does not lie by 
an administrator of a widow against 
the grantee of land conveyed by her 
husband for the profits of such land. 
—Conklin v. Bush, 8 Pa. 514. 

Action of debt cannot be main¬ 
tained by an administrator de bonis 
non, on an unsatisfied judgment re¬ 
covered by the original administra¬ 
tor, as the remedy is by scire facias. 
—Paine v. McIntyre, 32 Me. 131. 

Suit in equity 

Executor may sue in equity on be¬ 
half of creditors to recover proceeds 
of insurance on life of deceased, 
transferred in fraud of creditors.— 
La Borde v. Farmers' State Bank of 
Millard, 215 N.W. 559, 116 Neb. 33. 
64- Ga.—Maynard v. Zellner, 105 S. 

E. 837, 151 Ga. 72. 

65. For torts committed by dece¬ 
dent, any form of action which might 
have been maintained against him 
will be proper in actions against his 
representative based thereon, provid¬ 
ed the action is one which survives. 
—Brummett v. Golden, 9 Gill, Md., 
95. 

Scire facias held not an appropri¬ 
ate form of action by which to have 
claim against estate liquidated and 
reduced to judgment.—Pyles v. Bos- 
ler, 11 Pa.Dist. & Co. 38. 

Misfeasance of representative 

If a representative fails in his 
duty, to the damage of the estate, re¬ 
lief may be had on his accounting, 
and not in a summary proceeding 
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based on contract claimant may maintain an ac¬ 
tion ex contractu,such as, in an appropriate case, 
the action of account, 67 assumpsit, 68 or debt. 69 
For the recovery of specific personal chattels, 
wrongfully detained, replevin will lie, 70 and for 
the wrongful conversion of plaintiff’s personal prop¬ 
erty trover is an appropriate remedy. 7 * Where an 
action may be maintained in a court of law for a 


legacy, assumpsit, 72 debt, 73 or case 74 will lie. Case 
is the proper remedy by decedent’s widow for the 
refusal of the administrator to set apart for her 
the property to which she is entitled, 75 although if 
he has converted the property into money she may 
sue in assumpsit for money had and received. 76 

Equitable actions. In a proper case an action in 


against him to recover certain prem¬ 
ises.—Goldberg v. Himlyn, 201 N.Y.S. 
837, 121 Misc. 580. 

66. U.S.—Muir v. Kessinger, D.C. 
Wash., 35 F.Supp. 116, cause re¬ 
manded, C.C.A., 121 F.2d 456. 

When action ex contractu will lie 

(1) Action against executor of 
mother for support of son in state 
insane hospital was properly brought 
in contract.—Treasurer and Receiver 
General v. Sheehan, 193 N.E. 46, 288 
Mass. 468, 96 A.L.R. 534. 

(2) Woman marrying on represen¬ 
tation that reputed husband was wid¬ 
ower when he had wife living could 
not recover in contract against his 
administratrix.—Mullin v. Megathlin, 
173 N.E. 926, 273 Mass. 465. 
Repudiated employment contract 

Remedy of clerk whose employ¬ 
ment contract for definite time is re¬ 
pudiated by employer’s administra¬ 
tors is to sue for the breach, or use 
due care to minimize loss, and, when 
contract expires, sue for balance less 
earnings in interval.—Hall v. Dur¬ 
ham Loan & Trust Co., 158 S.E. 388, 
200 N.C. 734. 

67. At common law the executor or 
administrator of a guardian, bailiff, 
or receiver was not chargeable in 
an action of account, although there 
was an exception to this rule as re¬ 
gards the right of the king; but this 
defect was remedied by the statute 
of 4 Anne, which subjected to such 
action executors and administrators 
of persons against whom the action 
could have been maintained.—Mc¬ 
Lean v. Wade, 53 Pa. 146—1 C.J, p 
607 notes 69-71. 

68. Pa.—Pyles v. Bosler, 11 Pa.Dist. 
& Co. 38. 

24 C.J. p 743 note 10. 

Services rendered deceased 

(1) Where services are rendered 
under a promise that payment shall 
be made by general bequest or devise, 
and such bequest or devise is not 
made, the one rendering the services 
may maintain an action in assumpsit 
for their reasonable value. 

D.C.—'West v. Bauduit, 33 F.2d 370, 
59 App.D.C. 74. 

Ga.—Haas v. Jaffe, 163 S.E. 226, 45 
Ga.App. 11. 

Md,—Hamilton v. Thirston, 48 A. 
709, 93 Md. 213. 

(2) The common counts are an ap¬ 
propriate remedy in a suit against 


an executrix to recover money owing 
by virtue of letter, allegedly signed 
by deceased, stating that plaintiff 
would be entitled to specified sum of 
money from deceased’s estate in re¬ 
turn for services rendered deceased. 
—Hendrix v. Pique, 185 So. 390, 237 
Ala. 49. 

(3) In action against executrix for 
balance allegedly due for work per¬ 
formed for testator, where claim 
stated that testator agreed to pay 
sum sued for and that such sum 
was reasonable value of services, 
plaintiff could declare generally, us¬ 
ing common counts, or specially on 
original contract, at his election.— 
Lucy v. Lucy, 71 P.2d 949, 22 Cal. 
App.2d 629. 

Unpaid bank stock assessment 

Action m assumpsit by state bank 
receiver against administrators of 
deceased person's estate for unpaid 
bank stock assessment was proper 
procedure.—Dethmers v. Face, 276 N. 
W. 562, 282 Mich. 588. 

Money had and received 

(1) The action for money had and 
received may be maintained when the 
representative has obtained money of 
plaintiff, which, in equity and good 
conscience, he has no right to retain. 
Ga.—Agricultural Finance Corpora¬ 
tion v. Bates, 155 S.E. 32, 171 Ga. 

230, answers to certified questions 

conformed to 155 S.E. 533, 42 Ga. 

App. 255. 

Ill.—Corney v. Comey, 257 Ill.App. 

13. 

(2) Accordingly money had and re¬ 
ceived is a proper form of action by 
a donee of bank books against the 
administrator of the donor, for de¬ 
posits which were withdrawn from 
the bank by the administrator.— 
Goodson v. Liles, 96 So. 262, 209 Ala. 
335. 

68. Whoa action of debt will lie 

(1) In actions against personal 
representatives on simple contracts 
entered into by decedent debt will 
lie.—Childress v. Emory, Tenn., 8 
Wheat. 642, 5 L.Ed. 705—24 C.J. p 
743 note 7. 

(2) And this action also lies on an 
obligation of decedent that his ex¬ 
ecutor shall pay after his death.— 
Harrison v. Vreeland, 38 N.J.Law 3,66. 

(3) Executors cannot object that 
debt cannot be brought against them 
on a simple contract after verdict if 
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they plead to the issue.—Carson v. 
Hood, Pa., 4 Dali. 108, 1 L.Ed. 762. 

70. Ark.—Thompson v. Foote, 134 S. 
W.2d 11, 199 Ark. 474. 

Iowa.—Crescent Chevrolet Co. v. 

Lewis, 300 N.W. 260, 230 Iowa 1074. 

71. Property advertised for sale 

A person claiming title to property 
advertised for sale by an adminis¬ 
trator may sue m trover.—Godwin v. 
Mitchell, 4 S.E.2d 678, 60 Ga.App. 713. 
Exclusive remedy 

Where the bailee of a special de¬ 
posit of money dies without return¬ 
ing it, and the money cannot be iden¬ 
tified, an action in the nature of con¬ 
version is the only remedy available 
against the executrix on her refusal 
to recognize the claim.—Stevens v. 
Stevens, 112 S.W. 35, 132 Mo.App. 624. 
Claimant not having legal title 
Creditors of deceased person could 
not maintain an action of trover and 
conversion to recover stocks owned 
by deceased and claimed to have been 
fraudulently acquired by defendants. 
—Turk v. Grossman, 6 A.2d 639, 176 
Md. 644. 

72. Conn.—Colt v. Colt, 32 Conn. 422. 
24 C.J. p 743 note 12. 

Rents and profits 

Assumpsit lies against an execu¬ 
tor by one entitled under the will to 
the rents and profits, where they are 
withheld by the executor.—Guthrie 
v. Wheeler, 51 Conn. 207. 

73- Conn.—Knapp v. Hanford, 6 
Conn. 170. 

24 C.J. p 743 note 13. 

74. Mass.—Farw r ell v. Jacobs, 4 
Mass. 634. 

Conversion by representative 

(1) When final decree was entered 
ordering payment to residuary lega¬ 
tee, administration ended, and legal 
title passed to legatee by operation 
of law, so that he might recover 
damages for executor’s subsequent 
conversion in an action in tort in 
the nature of an action on the case. 
—Reed v. Hendee, 137 A. 329, 100 
Vt. 351. 

(2) The same rule applies where 
the conversion took place prior to 
the final decree.—Walker v. Hendee, 
137 A. 334, 100 Vt. 362. 

75. Pa.—Neely v. McCormick, 25 Pa- 
255. 

24 C-J. p 743 note 17. 

76. Pa.—Neely v. McCormick, 25 Pa. 
255. 
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equity will lie against a personal representative, 77 
such as an action to establish 78 or foreclose 79 a 
lien, to recover trust property, 80 to establish a con¬ 
tingent claim, 81 or to procure an accounting. 82 

Nature of particular actions brought. As a gen¬ 
eral rule the character or form of an action brought 
against a personal representative is to be deter¬ 
mined from the essential allegations of the com¬ 
plaint; 83 and the character of the action as fixed 
by the complaint is ordinarily not changed by the 
nature of the representative’s answer or defense 84 
or by the fact that the claim on which the action 
is brought has been rejected by the representative. 85 


In the application of this rule particular actions 
have been held to be, or not to be, actions on con¬ 
tract, 88 actions on quantum meruit, 87 actions for 
money had and received, 88 actions in rem, 89 or ac¬ 
tions in equity. 90 

Necessity of foreclosure proceeding. A mort¬ 
gagee, whose claim against a deceased mortgagor’s 
estate has been rejected, need not in an action to 
establish the claim seek to foreclose the mortgage, 91 
unless the statute requires that an action on the 
claim must be pursued in the same action as the 
foreclosure of the mortgage. 92 


B. CAPACITY IX WHICH REPRESENTATIVE SUES OR IS SUED 


§ 707. Actions by Representatives 

One suing in a representative capacity stands in the 
decedent’s shoes as regards enforcement of his rights; 
the representative's individual rights or liabilities are not 
involved. 

One who sues in the capacity of personal repre¬ 
sentative of decedent stands in his shoes as regards 
the enforcement of his rights, 93 and within the eyes 
of the law such representative is a stranger to any 


right or liability which he may possess as an indi¬ 
vidual. 94 One who sues both individually and as 
a personal representative will be regarded for pur¬ 
poses of the particular suit as two separate and dis¬ 
tinct personages. 95 

The capacity in which personal representatives 
may, or must, sue or be sued is considered in detail 
in §§ 708-716 infra. 


77. N.Y,—Philco Radio & Television 
Corporation of New York v. Dam- 
sky, 294 N.Y.S. 776, 250 App.Div. 
485. 

Jurisdiction of courts of equity see 
infra § 725. 

Exclusive remedy 

Recovery on quantum meruit ba¬ 
sis could be had against estate of 
wife for services rendered wife dur¬ 
ing lifetime of husband only in equi¬ 
ty.—In re Hatlee's Estate, 14 N.Y. 
S.2d 763, 171 Misc. 1032. 

78- Where executors, as trustees, 
fail to employ one as directed by 
will, the remedy of the one to be so 
employed is not an action at law 
against the representatives for dam¬ 
ages, but a suit in equity to impress 
an equitable lien on the estate in 
their hands for whatever damage he 
may have suffered.—Hughes v. His- 
cox, 174 N.Y.S. 564, 105 Misc. 521. 

79. Remedy not barred by statute 

The statute terminating right to 
levy execution against property sub¬ 
ject to judgment lien on judgment 
debtor’s death does not exclude en¬ 
forcement of lien through equitable 
action to foreclose it.—Corporatien 
of America v. Marks, 73 P.2d 1215, 
10 Cal.2d 218, 114 A.L.R. 1162. 

80. Ark-—Thompson v. Foote, 134 S. 
W.2d 11, 199 Ark. 474. 

W.Va.—Spina v. Hundley, 198 S.E. 
207, 120 W.Va. 354. 

81. XTiimatured claim 

When claim not yet due has been 
rejected by the representative with¬ 


out cause, the court may, on a show¬ 
ing of necessity therefor, entertain a 
suit in equity to establish the claim 
and sequester sufficient f»«nds of the 
estate to meet the payment when it 
becomes due, in view of Code Civ. 
Proc. § 1648.—Dabney v. Dabney, 51 
P.2d 108, 9 Cal.App.2d 665—Sime v. 
Hunter, 195 P. 935, 50 Cal.App. 629. 

82. Fla.—Uhl v. Holbruner, 200 So. 
359. 

Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

83. Mo.—Helsley v. Ferguson, 67 S. 
W.2d 103, 228 Mo.App. 386. 

84. Action in assumpsit held not 
changed into a scire facias.—Windber 
Trust Co. v. Wick, 179 A. 926, 118 
Pa.Super. 578. 

85. Action at law not changed 

A statutory action to recover a 
claim against the estate, if it is a 
demand for money, is an action at 
law, and the rejection of the claim 
does not change its character.—Idaho 
Trust Co. v. Miller, 102 P. 360, 16 
Idaho 308. 

86. Action for personal injuries sus¬ 
tained through decedent’s negligence 
is not an action on contract.—Muir 
v. Kessinger, D.C.Wash., 35 F.Supp. 
116, cause remanded, C.C.A., 121 F.2d 
456. 

87. Action held one on quantum 
meruit and not on express promise. 
—Downey v. Guilfoile, 114 A. 73, 96 
Conn. 383. 

88. Actions to recover from adminis¬ 
tratrix hand money, paid when mak- 

m2 


ing offer which was never accepted, 
to purchase real estate from heirs, 
could be considered as actions for 
money had and received.—Scherr v. 
Page, 162 A. 317, 107 Pa.Super. 220. 

89. Action held in rem 

Action against executor to estab¬ 
lish claim against estate for person¬ 
al injuries was held proceeding in 
rem.—Van Iperen v. Hays, 259 N.W. 
448, 219 Iowa 715. 

90. Action held not one in equity 
Cal.—Southern Pac. Co. v. Catucci, 

App., 118 P.2d 494. 

91. Wyo.—Denver Joint Stock Land 
Bank of Denver v. Preston, 70 P.2d 
584, 52 Wyo. 132. 

Mortgagee may disregard his right 
to foreclose the mortgage and insti¬ 
tute an action at law for the recov¬ 
ery of the amount due on his se¬ 
cured claim.—Phillips v. Elliott, 25 
P.2d 557, 144 Or. 694. 

92. Idaho.—Berry v. Scott, 255 P. 
305, 43 Idaho 789. 

Wyo.—Denver Joint Stock Land Bank 
of Denver v. Preston, 70 P.2d 584, 
52 Wyo. 132. 

93. Va. — Waller v. Eanes' Adm’r, 
157 S.E. 721, 156 Va. 389. 

94. N.Y.—Pardee v. Mutual Ben. 
Life Ins. Co., 265 N.Y.S. 837, 238 
App.Div. 294, modifying 265 N.Y.S. 
833, 148 Misc. 860. 

95. Ky.—Velten v. Western & 

Southern Life Ins. Co., 75 S.W.2d 
1035, 256 Ky. 271. 
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§ 708. - Causes of Action Accruing in 

Decedent’s Lifetime 

The general rule is that the executor or administrator 
must sue in his representative capacity on all causes of 
action accruing during the decedent's lifetime. 

The general rule is that on all causes of action 
accruing during the lifetime of decedent the execu¬ 
tor or administrator must sue in his representative 
capacity and not otherwise ; 96 in other words, where 
it becomes necessary for plaintiff to make profert of 
his letters testamentary or of administration, he 
should sue in his representative capacity. 97 It has 
been held, however, that, provided defendant is pro¬ 
tected in any judgment that may be rendered 
against him, where the money to be collected is an 
asset of the estate, and has to be accounted for, the 
representative may sue in his representative or in¬ 
dividual capacity at his election. 98 In accordance 
with this view, after a representative, as such, has 
assigned to himself as an individual the claim of 
decedent for the purpose of bringing action there¬ 
on, such action may be maintained by him in his in¬ 
dividual capacity. 99 

§ 709. - Causes of Action Accruing after 

Decedent’s Death 

On causes of action arising after decedent's death, 
the representative may sue in his individual capacity; 
and if the fruits of recovery from a cause of action ac¬ 


cruing after decedent's death will be assets of his estate, 
his representative may sue in either his representative 
or his individual capacity. 

With respect to causes of action arising subse¬ 
quent to the death of decedent, it is well settled that 
the executor or administrator may sue in his indi¬ 
vidual capacity, 1 and the rule is not altered by a 
statute providing that an action by an executor or 
administrator on a cause of action belonging to 
him in his representative capacity must be brought 
in his representative capacity. 2 Some decisions go 
so far as to hold that the representative can sue on 
such causes of action only in his personal capaci¬ 
ty, 3 but the overwhelming weight of authority sup¬ 
ports the view that if the fruits of the recovery will 
be assets of his estate, the representative may de¬ 
clare in either his representative or his individual 
capacity, 4 although when suit has been brought in 
either capacity he may be bound by his election in 
this respect. 5 The general rule first above stated 
applies equally whether the action is in tort 6 or on 
contract. 7 It has been held, however, under a code 
provision requiring suit to be brought in the name 
of the real party in interest, that the personal rep¬ 
resentative must declare in his representative capac¬ 
ity, although the cause of action arose subsequent 
to decedent's death. 8 Where a representative, su¬ 
ing both in individual and representative capacities, 
is entitled to recover, if at all, part of the proceeds 


96. Ala.—Hanover Fire Ins. Co. v. 
Street, 176 So. 350, 354, 234 Ala. 
537, citing Corpus Juris. 

N.C.—Strayhorn v. Aycock, 200 S.E. 

912, 215 N.C. 43. 

24 C.J. p 732 note 84. 

S7. Kan.—Kansas City W. & N. W. 
R. Co. v. Menager, 54 P. 1043, 59 
Kan. 687. 

24 C.J. p 732 note 84 [a]. 

98. Or.—Gilbert v. Branchflower, 
231 P. 982, 114 Or. 508. 

99. Or.—Gilbert v. Branchflower, 
supra. 

Claim for services of decedent 
Or.—Gilbert v. Branchflower, supra. 

1. Ala.—Hanover Fire Ins. Co. v. 
Street, 176 So. 350, 354, 234 Ala. 
537, citing Corpus Juris. 

Fla.—J. W. McWilliams Co. v. Trav¬ 
ers, 118 So. 54, 56, 96 Fla. 203, cit¬ 
ing Corpus Juris. 

W.Va.—Thurmond v. Guyan Valley 
Coal Co., 102 S.E. 221, 85 W.Va. 
501. 

24 C.J. p 732 note 85. 

2. N.Y.—Buckland v. Gallup, 11 N. 
E. 843, 105 N.Y. 453. 

24 C.J. p 732 note 85 [a]. 

3. N.Y.—Rurhans v. Blanchard, 1 

Den. 626. 

24 C.J. p 732 note 86. 


Purely individual rights 

(1) Rights, arising subsequent to 
decedent's death, and possessed by 
the representative in a purely per¬ 
sonal or individual capacity, cannot, 
of course, be enforced by him in his 
representative capacity. 

Ala.—Ludden & Bates v. Watt, 94 
So. 239, 18 Ala. 652. 

Pa.—Gibboney v. Derrick, 12 A.2d 
111, 338 Pa. 317. 

(2) In the absence of a statute 
authorizing suit to be brought in a 
representative capacity, this rule 
has been applied in a suit involving 
enforcement of a widow’s claim for 
exemption.—Ludden & Bates v. 
Watt, supra. 

(3) The rule has also been ap¬ 
plied in an action by a widow for an 
accounting against a partnership in 
which she became a partner on the 
death of her husband.—Gibboney v. 
Derrick, supra, 

4. Ala.—Wilkins v. Sorrells, 45 Ala. 
272. 

Fla.—J. W. McWilliams Co. v. Trav¬ 
ers, 118 So. 54, 96 Fla, 203. 

Me.—Daniels v. Priest, 157 A. 713, 
130 Me. 504. 

Or.—Shea v. Graves, 19 P.2d 406, 
411, 142 Or. 503, quoting Corpus 
Jurist 

i 24 C.J. p 733 note 87. 
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Reason for rule 

Regardless of the capacity in 
which recovery is had, it becomes 
assets of the estate for which the 
representative is accountable, and 
defendant is not concerned, since his 
rights and liabilities are the same, 
the form of the judgment being 
necessarily the same.—Leavitt v. 
Jas. F. Scholes Co., 103 N.E. 965, 210 
N.Y. 107, reversing 132 N.Y.S. 1033, 
148 App.Div. 78—24 C.J. p 733 note 
87 [a]. 

5. W.Va.—Thurmond v. Guyan Val¬ 
ley Coal Co., 102 S.E. 221, 85 W.Va. 
501. 

24 C.J. p 733 note 88. 

6. Me.—Daniels v. Priest, 157 A. 
713, 130 Me. 504. 

24 C.J. p 733 note 89. 

7« Ala,—Wilkins v. Sorrells, 45 Ala. 
272. 

Me.—Daniels v. Priest, 157 A. 713, 
130 Me. 504. 

W.Va.—Thurmond v. Guyan Valley 
Coal Co., 102 S.E. 221, 85 W.Va, 
501. 

24 C,J. p 733 note 90. 

8. Minn.—Hamilton v. Mclndoo, 84 
N.W. 118, 81 Minn. 324. 

[ 24 C.J. p 734 note 92. 
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as an individual and another part as representative, 
he will not be required to elect to sue in one ca¬ 
pacity or the other. 9 

A widow may be permitted to sue in her represen¬ 
tative capacity to preserve and protect her statutory 
allowance as widow. 10 

Assigned cause. A personal representative has 
been held not entitled to sue in his representative 
capacity on an assigned cause of action. 11 

Descriptive words. Suits which may be main¬ 
tained by the personal representative in his indi¬ 
vidual capacity may be regarded as having been 
brought in such capacity, notwithstanding the use of 
words such as “executor” or “administrator,” which 
may be rejected as surplusage, being merely de- 
scriptio personae; 12 but it has been held that where 
descriptive words are used by the representative su¬ 
ing, the capacity in which he sues depends on 
whether they are descriptive of his person or of the 
character in which he sues, 13 and is to be deter¬ 
mined by inspection of the whole record. 14 

§ 710. - Particular Actions 

a. On notes 

b. On bonds 

c. On judgments 

d. On contracts made by representative 

e. To recover money paid 


f. On right of surety to indemnity 

g. To recover land or for injuries there¬ 

to 

h. To recover personalty or for injuries 

thereto or conversion thereof 

i. Other actions 

a. On Notes 

Notes constituting assets of the estate or given to 
the representative in his representative capacity may be 
sued on by him either in his representative or in his in¬ 
dividual capacity, as may a note payable to decedent or 
bearer, or a note payable to bearer and held originally 
by, or payable to, decedent. 

Where a note constitutes an asset of the estate or 
is given to an executor or administrator in his rep¬ 
resentative capacity, he may sue on it in that capac¬ 
ity, 15 or, at his option, in his individual capacity 
without naming himself as executor or administra¬ 
tor, 16 and the right of the representative to sue in 
either capacity is not affected by the fact that such 
note is made payable to him in his individual capac¬ 
ity. 17 For purposes of suits of representatives in 
their individual character, when a note is made pay¬ 
able to one as executor or administrator, the words 
“executor” or “administrator” may be regarded as 
merely descriptive of the person and may be reject¬ 
ed as surplusage; 18 and it seems that where notes 
or bills are indorsed or assigned to executors or 
administrators as such, they may sue either in their 
representative 19 or individual 20 capacity. 


9. Ky.—National Life & Accident 
Ins. Co. v. Braswell, 272 S.W. 413, 
209 Ky. 165. 

Insurance 

The text rule has been applied to 
a case wherein the representative, 
suing on an accident and sick bene¬ 
fit insurance policy of decedent, was 
entitled to recover the principal sum 
as an individual, since she was the 
named beneficiary, and weekly sick 
benefits as the representative.—Na¬ 
tional Life & Accident Ins. Co. v. 
Braswell, supra. 

10. Colo.—Whitlock v. Alliance 
Coal Co., 214 P. 546, 73 Colo. 205. 

11. U.S.—Kevan v. John Hancock 
Mut. Life Ins. Co., D.C.Mo., 3 F. 
Supp. 288. 

Insurance 'beneficiary’s sight 

Right of action, if any, which 
beneficiary in life policies had as an 
individual against insurer for can¬ 
cellation while insured was insane, 
could not, after attempted assign¬ 
ment to beneficiary as administra¬ 
trix of insured’s estate, be prose¬ 
cuted by her in her representative 
capacity.—Kevan v. John Hancock 
Mut. Life Ins. Co., supra. 

. 12. Ala.—Stewart v. Williams, 140 
So. 624, 25 Ala.App. 46. 


13. W.Va.—Thurmond v. Guyan 

Valley Coal Co., 102. S.E. 221, 85 
W.Va. 501. 

1*4. W.Va.—Thurmond v. Guyan 

Valley Coal Co., supra. 

15. Fla.—J. W. McWilliams Co. v. 
Travers, 118 So. 54, 96 Fla. 203. 

Ga.—Lovvorn v. Favor, 149 S.E. 721, 
40 Ga.App. 386. 

Me.—Daniels v. Priest, 157 A. 713, 
130 Me. 504. 

24 C.J. p 734 note 93. 

Action on note renewing original 
note given to decedent held properly 
brought by personal representative 
in representative capacity, notwith¬ 
standing such renewal note was 
made payable to him individually.— 
Anderson v. Engard, 210 N.W. 237, 
236 Mich. 221. 

16. Fla.—J. W. McWilliams Co. v. 
Travers, 118 So. 54, 96 Fla. 203. 

24 C.J. p 734 note 94. 

Resignation or removal; revocation 
of letters 

(1) Unless it is shown that he 
has been in some way discharged 
from the liability incurred, an ex¬ 
ecutor taking a nonnegotiable in¬ 
strument from one to whom he loans 
money of the estate without author¬ 

694 


ity, may sue in his own name, not¬ 
withstanding he has resigned or 
been removed from the administra¬ 
tion.—Tomkies v. Reynolds, 17 Ala 
109. 

(2) An answer setting up as de¬ 
fense that the letters testamentary 
of executor suing on a note, pay¬ 
able to him as executor, etc., had 
been revoked and that it belonged to 
the estate, is good.—Leach v. Lewis, 
38 Ind. 160. 

Indorsement 

Where the note has been indorsed 
by the payee or by his executor in 
his official capacity, the latter can¬ 
not recover it in his ewn name.— 
Woodbury v. Woodhury, 47 N.H. 11, 
90 Am.D. 555. 

17. Fla.—J. W. McWilliams Co. v. 
Travers, 118 So. 54, 96 Fla. 203. 

Mass.—Wheeler v. Johnson, 97 
Mass. 39. 

24 C.J. p 734 note 95. 

19. Ala.—Moore v. Randolph, 70 
Ala. 575. 

24 C.J. p 734 note 96. 

20. Ala.—Evans v. Gordon, 8 Port. 
142. 

24 C.J. p 735 note 97. 
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An executor or administrator may also sue in his 
own name on a note payable to decedent or bear¬ 
er, 21 or a note payable to bearer and held original¬ 
ly by, or transferred to, decedent; 22 it is immate¬ 
rial that the time for payment had not arrived at 
the time of decedent’s death, 23 and also, as shown 
infra § 100S, that the administrator is a foreign ad¬ 
ministrator. The representative may also sue in 
his representative capacity on such note. 24 

It has been held that an executor or administrator 
may sue in his own right on a negotiable note pay¬ 
able to decedent and indorsed by him in blank as if 
it were indorsed to the representative individually, 25 
but other cases hold that an executor can sue only 
as such on a note payable to the order of his testa¬ 
tor and indorsed by him. 26 If, however, the note 
has not been indorsed by decedent or by the person¬ 
al representative in his official capacity he cannot 
recover on it in his own name; he can sue on it 
only in his representative capacity. 27 

Where a note signed by decedent as surety is 
transferred by the seller and accepted by the repre¬ 
sentative as property of the estate, he is not entitled 
to maintain a suit in his individual capacity, not¬ 
withstanding such note is purchased with his own 
funds. 28 

Death of executor or administrator. It has been 
held that, where a negotiable instrument is made 
payable to an executor or administrator, and he 
dies, an action on the instrument may be brought 
by his personal representative; 29 but other cases 
hold that in such case the administrator de bonis 
non of the first decedent may or must, sue on such 
instrument. 30 

Action for another's benefit. It seems that a per¬ 


sonal representative may maintain an action on ne¬ 
gotiable instruments payable to his testator or in¬ 
testate, even though the beneficial ownership of 
such instruments is in another person, and they do 
not belong to the estate. 31 

b. On Bonds 

On a bond payable to a representative Individually, 
he may sue in his representative or individual capacity; 
and he may also do so on a bond payable to him in his 
representative capacity, except that a statute requiring 
suit by the real party in interest prevents him from suing 
individually. 

An executor or administrator may sue individu¬ 
ally or in his representative character on a bond 
made payable to him individually, 32 and when a 
bond is executed to him in his representative ca¬ 
pacity he may sue on it in such capacity, 33 or, ex¬ 
cept where the statute requires suit to be brought 
by the real party in interest, 34 individually. 35 On 
a bond assigned to him in his representative capac¬ 
ity, he may sue either in his individual 36 or his rep¬ 
resentative 37 capacity, and he may sue in his rep¬ 
resentative capacity on a bond running to dece¬ 
dent. 38 

c. On Judgments 

A representative may sue In his representative ca¬ 
pacity on a judgment recovered by decedent; and he may 
sue in his representative or individual capacity on a 
judgment which he himself has recovered, except that 
a statute requiring action by the real party In interest 
requires him to sue as representative. 

An administrator in his representative capacity 
may have an action on a judgment recovered by the 
intestate in his lifetime. 39 A judgment recovered 
by an executor or administrator is a debt due to him 
in his personal character and he may sue on it in 
his own name, 40 even though the judgment was re- 


21 . N.Y.—Robinson v. Crandall, 9 
Wend. 425. 

24 C.J. p 735 note 98. 

22. N.Y.—Patchen v. Wilson, 4 Hill 
57. 

24 C.J. p 735 note 99. 

Reason for role is that the right 
to sue is an indispensable inciden¬ 
tal right which passes to the per¬ 
son who comes into legal posses¬ 
sion of a note payable to bearer.— 
Floyd v. Brooks, 13 S.C.L. 364—24 
C.J. p 735 note 99 [a]. 

03. N.Y.—Patchen v. Wilson, 4 Hill 
57. 

24. Vt.—Baxter v. Buck, 10 Vt. 548. 
24 C.J. p 735 note 3. 

25. Me.—Barrett v. Barrett, 8 Me. 
353. 

24 C.J. p 735 note 4. 

26. Ill.—Leamon v. McCubbin, 82 
Ill. 263. 

24 C.J. p 735 note 5*. 


27. N.H.—Woodbury v. Woodbury, 
47 N.H. 11, 90 Am.D. 555. 

24 C.J. p 735 note 6. 

Representative as sole legatee 

The mere fact that the note pass¬ 
es by decree to the representative as 
sole legatee does not preclude suit 
in representative capacity.—Murphy 
v. McMahon, 135 A. 3, 100 Vt 86. 

28. Ga.—Hill v. Henry, 16 S.E.2d 94, 
65 Ga.App. 374. 

29. Ala.—Arrington v. Hair, 19 Ala. 
243. 

24 C.J. p 735 note 7, p 1198 note 60 

[D3. 

30. N.C.—Ballinger v. Cureton, 10 
S.E. 664, 104 N.C. 474. 

24 C.J. p 735 note 8. 

31. Ill.'—Orr v. Thompson, 9 Ill. 451. 
24 C.J. p 735 note 9. 

32. Iowa.—Oliver v. Townsend, 16 
Iowa 430. 


33. Md.—Sasscer v. Walker, 5 Gill 
& J. 102, 25 Am.D. 272. 

24 C.J. p 735 note 11. 

34. N.C.—Rogers v. Gooch, 87 N.C. 
442. 

35. Ark.—Hemphill v. Hamilton, 11 
Ark. 425. 

24 C.J. p 735 note 12. 

36. Miss.—Rucks v. Taylor, 49 
Miss. 552. 

37. Ark.—McDonald v. Williams, 16 
Ark. 36. 

38. Pa.—In re Ruetchlin, 91 A, 857, 
245 Pa. 473. 

Wis.—Webster v. Tibbits, 19 Wis. 
438. 

39. Conn.—Wooster v. Bishop, 2 
Root 230. 

24 C.J. p 735 note 17. 

40. U.S.—Biddle v. Wilkins, Miss„ 
1 Pet. 686, 7 L.Ed. 315. 

24 C.J. P 735 note 18. 
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■overcd in a foreign state. 41 The representative 
nay also, however, sue in his representative capac- 
ty on such a judgment, 42 and it has been held that, 
vhere a statute requires all actions to be prosecuted 
n the name of the real party in interest, an action 
iy an administrator on a judgment rendered in his 
favor as such must be brought by him in his rep- 
-esentative capacity. 43 Where an administrator em- 
sloyed the funds of the estate in purchasing a judg¬ 
ment, he should be deemed to have done so in his in- 
iividual capacity, and must sue for the debt in his 
own name. 44 

d. On Contracts Made by Representative 

(1) In general 

(2) Contracts involving unauthorized use 

of assets 

(1) In General 

On a contract made by a representative, he may sue 
in his individual capacity. 

Where a contract is made by an executor or ad¬ 
ministrator, a right of action arising therefrom is in 
his individual rather than his representative capaci¬ 
ty. 45 He may, therefore, sue in his individual ca¬ 
pacity to recover the purchase money for property 
of the estate sold by him, 46 or to recover on a con¬ 
tract made by him with respect to the real estate of 
decedent. 47 Thus, where a person holding lands as 
administrator has leased them, he can recover the 
rents in his own name. 48 It has been held, however, 
that an administrator who lends money belonging to 
the estate may sue for it either in his representative 
or in his individual capacity. 49 

(2) Contracts Involving Unauthorized Use of 

Assets 

A representative's contract involving unauthorized 
use of estate assets may be enforced by him in his in¬ 


dividual capacity; authorities differ as to whether it 
must be so enforced. 

Where a personal representative by contract 
makes an unauthorized use of the money or choses 
in action of the estate, this amounts to a conversion 
for which he is personally liable, and he may sue on 
the contract in his own name; 50 and it has been 
held that the action can only be brought in his in¬ 
dividual capacity, 51 although there is also authority 
for the contrary view. 53 If the administrator has 
settled the estate and has been discharged without 
having been charged with the proceeds of such a 
contract, then he can maintain no action on such 
contracts or claims, and the right to sue* passes to 
the succeeding administrator. 53 

Where an executor was also charged with the du¬ 
ties of a trustee, in that he was to pay over the in¬ 
come of the estate to sole legatees, and before he 
had made an accounting and before the time for 
presentation of claims had expired, and less than 
two months after the grant of letters of administra¬ 
tion, he gave a portion of the estate to a stockbroker 
to deal in stocks, this constituting an unlawful in¬ 
vestment, the cause of action to recover the amount 
deposited with the broker was in the executor and 
those deriving their authority from that relation, and 
not in the executor as a trustee under the will. 64 

e. To Recover Money Paid 

Where a cause of action to recover money paid ac¬ 
crues after decedent's death, and the money, if recovered, 
will be an asset of the estate, the representative may 
sue individually or as representative. 

Where a cause of action to recover money paid 
accrues subsequent to decedent’s death and the mon¬ 
ey, if recovered, will be an asset of the estate, the 
representative may sue in his individual or repre¬ 
sentative capacity; 55 but an administrator, being en- 


41. U.S.—Moore v. Kraft, Ill., 179 
F. 685, 103 C.C.A. 231. ' 

24 C.J. p 735 note 19. 

Action in foreign jurisdiction see 
infra § 1008. 

42. N.Y.—Willets v. Haines, 88 N. 
Y.S. 1018, 96 App.Div. 5, affirmed 
75 N.E. 1135, 182 N.Y. 543. 

24 C.J. P 735 note 20. 

43. Minn.—Hamilton v. Mclndoo, 84 
N.W. 118, 81 Minn. 324. 

¥L Me.—Hayes v. Rich, 64 A. 659, 
101 Me. 314, 115 Am.S.R. 314. 

45. Ala.—Hanover Fire Ins. Co. v. 
Street, 176 So. 350, 354, 234 Ala. 
537, citing Corpus Juris. 

24 C.J. p 736 note 23. 

46. Ill.—Laycock v. Oleson, 60 IU. 
30. 

24 C.J. p 736 note 24. 


47. Ark.—Tendergrass v. Allen, 141 
S.W. 507, 101 Ark. 365. 

24 C.J. p 736 note 25. 

48. Ark.—Yarborough v. Ward, 34 
Ark. 204. 

24 C.J. p 736 note 26. 

49. Minn.—Bond v. Corbett, 2 Minn. 
248. 

50. Ala.—Dickson v. McLarney, 12 
So. 398, 97 Ala. 383. 

24 C.J. p 736 note 28. 

Resignation or removal of the rep¬ 
resentative may not preclude his 
suing in his own name.—Tomkies v. 
Reynolds, 17 Ala. 109. 

51. Ill.—Thornton v. Smiley, 1 Ill. 
34/ 

24 C.J. p 736 note 29. 

52. Miss.—McGraw v. Robinson 
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Mercantile Co., 49 So. 260, 95 Miss. 
828. 

24 C.J. p 736 note 30. 

53. Ala.—Collins v. Greene, 67 Ala. 

211 . 

NT.Y.—Steele v. Leopold, 120 N.Y.S. 
569, 135 App.Div. 247, affirmed 94 
N.E. 1099, 201 N.Y. 518. 

54. N.Y.—Steele v. Leopold, 120 N. 
Y.S. 569, 135 App.Div. 247, affirm¬ 
ed 94 N.E 1099, 201 N.Y. 518. 

55. Mass.—Grueby v. Chase Harris 
Forbes Corporation, 197 N.E. 624, 
292 Mass. 156, 100 A.L.R. 1014. 

Action for money had and received. 
Mass.—Mowry v. Adams, 14 Mass. 
327. 

41 C.J. p 54 notes 46-49. 

Community funds 
Under appropriate statute, a wid- 
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titled only to the personal estate of his intestate, 
cannot recover against a mortgagee, in an action 
for money had and received, the surplus remain¬ 
ing in the mortgagee’s hands after a sale of the es¬ 
tate conveyed by the mortgage. 56 The administra¬ 
tors de bonis non of the estate of a testator cannot 
recover in such an action against the administra¬ 
tors of the executors of the will of the testator for 
money received by them to the use of the estate. 57 

f. On Right of Surety to Indemnity 

A representative paying a debt for which decedent 
was surety may recover from the principal debtor in his 
own name or as representative. 

Where a personal representative pays a debt for 
which decedent was surety, he may recover from 
the principal debtor in an action in his own name 68 
or in his representative capacity. 59 

g. To Recover Land or for Injuries Thereto 

An action to recover land may be brought by a 


representative in his individual or representative ca¬ 
pacity. For a trespass committed during decedent’s life, 
he must ordinarily sue in his representative capacity r 
but for one committed since, he may sue individually. 

An action to recover land or possession thereof 
may be brought by a representative in his individu¬ 
al or representative capacity. 60 

Whenever an executor or administrator is entitled 
to possession of land, he may maintain an action in 
his individual capacity for a trespass committed 
thereon since decedent’s death; 61 but for a trespass 
committed during decedent’s lifetime he must sue in 
his representative capacity, 62 except that if the com¬ 
plaint shows that he is by inheritance the sole own¬ 
er of the land, the action must be brought in his in¬ 
dividual, and not in his representative, capacity. 63 
For an interference with an incorporeal heredita¬ 
ment he may declare in his representative capaci¬ 
ty, 64 or, it seems, in his own name, without setting 


ow may sue in her representative 
capacity to recover money constitut¬ 
ing community funds without mak¬ 
ing herself individually party plain¬ 
tiff.—McGrath v. West End Orchard 
& Land Co., 251 P. 623, 43 Idaho 255. 

forfeited legacy 

Where a legacy has been paid, and 
thereafter the legatee forfeits his 
right thereto by contesting the will, 
an action to recover back the amount 
of the legacy may be brought by 
the executor in his representative 
capacity.—Kelley v. Winslow, 131 N. 
Y.S. 65, 73 Misc. 642. 

Money paid by mistake or under 
erroneous order 

(1) A personal representative who 
has paid out money of the estate by 
mistake may recover it back in an 
action brought in his individual ca¬ 
pacity.—Van Pelt v. New York, 155 
N.Y.S. 9, 91 Misc. 550—24 C.J. p 
736 note 33. 

(2) It has also been held that 
such action may be brought in his 
representative capacity.—Phillips v. 
McConica, 51 N.E. 445, 59 Ohio St 
1, 69 Am.S.R. 753—24 C.J. p 736 note 
34. 

(3) The right to recover excessive 
payments to counsel has, however, 
been held to be in the representative 
in his individual, rather than in his 
representative, capacity.—Sprinkle v. 
Forrester, 162 Ill.App. 45—24 C.J. p 
736 note 33 [b]. 

(4) Money paid by the representa¬ 
tive under an erroneous distribution 
order- may be recovered in an action 
brought by him in his representative 
capacity.—Dillinger v. Steele, 222 N. 
W. 564, 207 Iowa 20. 

56. R.I.—Chaffee v. Franklin, 11 R. 

I. 578. 


57. Pa.—Allen v. Irwm, 1 Serg. & 
R. 549. 

58. Mass.—Mo wry v. Adams, 14 
Mass. 327. 

24 C.J. p 736 note 36. 

59. Ind.—Coffinberry v. McClellan, 
73 N.E. 97, 164 Ind. 131. 

24 C.J. p 736 note 37. 

60. Ala.—Rucker v. Tennessee Coal, 
Iron & R. Co., 58 So. 465, 176 Ala. 
456. 

Ga.—City of Barnesville v. Stafford, 
131 S.E. 487, 161 Ga. 588, 43 A.L.R. 
1045. 

Ejectment 

(1) A personal representative may 

sue in ejectment in his own name to 
recover lands of deceased.—Rucker 
v. Tennessee Coal, Iron & R. Co., 58 
So. 465, 176 Ala. 456—Wilson v. 

Kirkland, 55 So. 174, 172 Ala. 72. 

(2) It has also been held that he 
may sue in ejectment in his repre¬ 
sentative capacity.—Chauncy v. 
Brown, 26 S.E. 763, 99 Ga. 766. 

24 C.J. p 737 note 43. 

Trespass to try title 

(1) Trespass to try title may be 
brought in the representative's in¬ 
dividual capacity.—Pryor v. Krause, 
Tex.Civ.App., 168 S.W. 498. 

(2) It has also been held that it 
may be brought in his representative 
capacity.—Thompson v. Duncan, 1 
Tex. 485. 

Unlawful detainer may be brought 
by a representative either in his 
representative or in his individual 
capacity. 

Ada.—spear v. Lomax, 42 Ala. 576. 
Mo.—Diehr v. Dean, App., 187 S.W. 
602. 

Writ of entry may be brought by 
the representative in his represents- 
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tive capacity.—Pierce v. Strickland, 
26 Me. 277. 

Partition 

Representative held unable to sue 
in representative capacity for par¬ 
tition of realty.—Evans v. Appell. 
207 N.Y.S. 25, 211 App.Div. 105, af¬ 
firmed 148 N.E. 715, 240 N.Y. 5S5. 

Xn suit by administratrix to set 
aside deeds on ground that they 
were not genuine, and where an at¬ 
tempt to create a trust for the 
grantor, amendment alleging that 
they were made in contemplation of 
grantor's marriage to plaintiff, for 
purpose of defrauding her, was sub¬ 
ject to demurrer as setting up cause 
of action not available to plaintiff as 
administratrix but only as individ¬ 
ual.—Mays v. Mays, 113 S.E. 154, 
153 Ga. 835. 

Breach of condition subsequent 
Suit to recover land for breach of 
condition subsequent in deed has 
been held to be brought properly in 
representative's capacity as repre¬ 
sentative.—City of Barnesville v. 
Stafford, 131 S.E. 487, 161 Ga. 588, 
43 A.L.R. 1045. 

Right to use names of heirs 

A representative having the right 
to sell decedent's land has the right 
to use the names of the heirs in 
an action to recover possession of 
the land.—Smith v. Doe ex dem. 
Clarkson, 26 Ky. 655. 

61- Ga.—Smith v. Fischer, 184 S.E. 

406, 52 Ga.App. 598. 

N.H.—Smith v. Smith, 11 N.H. 459. 
62. Md.—Kennerly v. Wilson, 1 Md. 
102 . 

63- Ind.—Taylor v. Fickas, 64 Ind. 
167, 31 Am.R. 114. 

64. Vt.—Perrin v. Granger, 33 Vt. 

101 . 

24 CLJ. p 737 note 47. 
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up his representative character. 65 

1l To Recover Personalty or for Injuries There¬ 
to or Conversion Thereof 

An action to recover personal property, for injuries 
thereto, or for conversion thereof, particularly where the 
cause of action arises after decedent's death, may be 
brought by the representative in his individual or repre¬ 
sentative capacity* 

An action to recover personal property, for in¬ 
juries thereto, or for conversion thereof, particu¬ 
larly where the cause of action arises subsequent to 
decedent's death, may be brought by the represen¬ 
tative in his individual or representative capacity. 66 
Moreover, in an action to have the personal repre¬ 
sentative declared the owner of certain personal 
property, joinder of the representative as party 
plaintiff both in individual and representative ca¬ 
pacities has been held proper. 67 

i. Other Actions 

The capacity in which representatives have sued in 
particular actions other than those treated in preceding 
subdivisions of this section has been variously determined 
by the courts. 

In addition to those actions considered in the pre¬ 
ceding subdivisions of this section, the courts have 
passed on other actions involving the right of rep¬ 
resentatives to maintain suit in their individual or 
representative capacities. 68 


ADMINISTRATORS 34 C. J. S. 

§ 711 . -Where Representative Has Been 

Charged with or Has Accounted for 
Proceeds of Contract 

An administrator who has been charged with, or has 
accounted for, the proceeds of a contract made with de¬ 
cedent, or with him in his representative character, may 
sue individually thereon. 

Where an administrator has been charged with, or 
has accounted for, the proceeds of a contract made 
with decedent, 69 or with him in his representative 
character, 70 he may sue individually thereon. 

§ 712. -Where Representative Is Sole 

Beneficiary 

Where the representative is also the sole beneficiary 
of the estate, he may consider himself as holding the 
property thereof in his own right and sue for it on that 
theory. 

Where there are no outstanding debts against the 
estate and the executor or administrator is the sole 
devisee and legatee, or sole heir and distributee, he 
may consider himself as holding the property in his 
own right and may sue for it on that theory. 71 The 
personal representative should in such case bring 
suit in his representative and individual capacity, 
and not make himself complainant in his representa¬ 
tive capacity and respondent in his individual ca¬ 
pacity, 72 although the fact that the representative 
appears in the latter manner will not preclude con¬ 


es. Vt.—Perrin v. Granger, supra. 

66. N.Y.—Rei chard v. Hutton, 133 

N.Y.S. 44, 148 App.Div. 813. 

24 C.J. p 737 notes 49, 54. 

Detinue may be maintained in his 
individual capacity.—Sims v. Boyn¬ 
ton, 32 Ala. 353, 70 Am.D. 540. 
Replevin 

(1) Actions of replevin brought 
by representatives in their individ¬ 
ual capacity ha.ve been upheld.— 
Kent v, Bothwell, 25 N.E. 721, 152 
Mass. 341, 9 L.R.A. 258—24 C.J. p 
737 note 51. 

(2) There is, however, authority 
to the effect that the representative 
must bring replevin in his represen¬ 
tative capacity, particularly where 
it appears that the property in ques¬ 
tion, prior to the death of decedent, 
belonged to him.—Ames v. Weston, 
138 A. 560, 126 Me. 599. 

Trespass may be maintained in his 
individual capacity.—Knox v. Bige¬ 
low, 15 Wis. 415. 

Trover 

(1) The representative may main¬ 
tain trover in his individual capac¬ 
ity.—Ham v. Henderson, 50 Cal. 367 
—24 C.J. P 737 note 50. 

(2) It has also been held that he 
may maintain trover in his represen¬ 
tative capacity. 


Ill.—Knight v. Seney, 124 N.E. 813, 
290 Ill. 11. 

Me.—Daniels v. Priest, 157 A. 713, 
130 Me. 504. 

67. Md.—Noel v. Noel, 195 A. 315, 
173 Md. 152. 

68. Injunction 

Representative as individual, after 
settlement between him and his 
judgment creditor, is entitled to sue 
in his individual capacity to re¬ 
strain execution of judgment by 
such creditor.—Turner v. Gambill, 
121 S.W.2d 705, 275 Ky. 330. 
Partnership accounting 

(1) Suit for a partnership ac¬ 
counting, based on decedent’s inter¬ 
est in the firm is held to be one in 
the representative’s individual capac¬ 
ity.—Clements v. Lavender, 96 So. 
785, 209 Ala. 615. 

(2) A representative who has in¬ 
dividually and as representative con¬ 
veyed all his interest in a partner¬ 
ship to the other partner cannot 
maintain a suit in his representa¬ 
tive capacity for a partnership ac¬ 
counting.—Hodgkinson v. Hodgkin- 
son, 183 N.E. 708, 281 Mass. 463. 
Settlement 

The fact that a representative su¬ 
ing for settlement of the estate in 
both representative and individual 
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capacity cannot, because of nonresi¬ 
dence, maintain such suit in his rep¬ 
resentative capacity has been held 
immaterial.—Bowles v. Bowles’ 
Adm’x, 277 S.W. 260, 211 Ky. 250. 
Suit for instructions 

A representative to whom notes 
had been delivered by decedent, with 
instructions to cancel them after her 
death, properly brought suit for in¬ 
structions individually, rather than 
as representative, the notes being 
held, not as part of decedent’s es¬ 
tate, but as a trust to cancel them 
and thus give effect to her intent to 
make a gift causa mortis to the 
makers.—Briggs v. Childs, 119 A. 
205, 122 Me. 175. 

69. Mo.—Lyons v. Doherty, 50 Mo. 
38. 

70. Ala.—Dickson v. McLarney, 12 
So. 398, 97 Ala. 383. 

71. Ark.—Pendergrass v. Lane-Al¬ 
ien, 141 S.W. 507, 101 Ark. 3)65. 

N.D.—Bekken v. Equitable Life 
Assur. Soc., 293 N.W. 200, 219, 70 
N.D. 122, citing Corpus Juris. 
Wash.—Boettner v. Czerny, 80 P.2d 
778, 195 Wash. 262. 

24 C.J. p 737 note 57. 

72. R.I.—Arnold v. Arnold, 137 A. 
878, 48 R.I. 304. 
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sideration of the case where all interested parties 
are before the court . 73 

§ 713. Actions against Representatives 

The general rule is that as to claims or demands 
arising in the decedent’s lifetime an action will lie against 
a representative in his representative character, while on 
a claim or demand accruing after decedent’s death he is 
liable only in his personal character. 

The general rule is that no action will lie against 
an executor or administrator in his representative 
character except on some claim or demand which 
existed against decedent in his lifetime, and that if 
a claim or demand wholly accrued in the time of 
the executor or administrator, he is liable therefor 
only in his personal character , 74 the test being 
whether or not a judgment on the cause of action 
asserted would be a direct charge on the estate . 75 
Nevertheless, it has been held that whatever prop¬ 
erty or money is lawfully recovered or received by 
an executor or administrator after the death of de¬ 
cedent in virtue of his representative character is 
held by him as an asset of the estate, and that he 
is liable therefor in such representative character to 
the party who has a good title thereto , 76 or may be 
charged de bonis propriis with the money or prop¬ 


erty so received . 77 The fact that an action is 
brought against administrators as individuals does 
not prevent them from claiming to have acted in 
their representative character . 78 

Determining capacity in which sued . The capac¬ 
ity in which a representative is sued, whether as 
representative or individually, may be ascertained 
from the process and pleadings in the particular 
case 79 or from the pleadings alone . 80 In the ab¬ 
sence of an amendment to the pleadings, a repre¬ 
sentative sued in his own name and having a per¬ 
sonal connection with the transaction which he is 
called on to defend cannot be considered a party in 
his representative capacity . 81 

Distinctions based on capacity in which sued . In 
an action brought against a representative in his 
representative and individual capacity, the parties 
defendant will be regarded as separate and distinct 
in law, as if in fact two different individuals . 82 So, 
a representative sued in his representative capacity 
is a distinct person from a representative sued in 
his private or individual capacity , 83 and within the 
eyes of the law is a stranger to any right or liabil¬ 
ity as an individual . 84 


73. R.I.—Arnold v. Arnold, supra. 

74. Ala.—Bartlett v. Jenkins, 105 
So. 654, 213 Ala. 510. 

Mass.—Jones v. Benjamin, 146 N.E. 

359, 251 Mass. 198. 

N.Y.—Chisholm v. National City 
Bank of New York, 26 N.Y.S.2d 
978, 979, 176 Misc. 208, citing Cor¬ 
pus Juris. 

N.C.—Allen v. Armfield, 129 S.E. 801, 
190 N.C. 870. 

Okl.—Phelps v. Exchange Bank of 
Commerce, 73 P.2d 137, 138, 181 
Okl. 145, citing Corpus Juris. 

Tex.—Cook v. Baker, Civ.App., 27 
S.W*.2d 893, reversed on other 

grounds, Com.App., 45 S.W.2d 161 
—Schepps v. Wilkins, Civ.App., 
290 S.W. 909, 911, quoting Corpus 
Juris. 

24 C.J. P 737 note 58. 

Action, to establish resulting trust 
in certain lands on the theory that 
they were brought by decedent for 
himself and complainant, each of 
whom contributed half of the pur¬ 
chase money, was held to be brought 
properly against the representative 
in his representative capacity where 
legal title to a mortgage taken on 
such lands was in decedent.—Sims v. 
Hipp, 113 So. 296, 216 Ala. 439. 
Taxes due from decedent 

An action for taxes due from de¬ 
ceased during his lifetime, if main¬ 
tainable at all, can be brought 
against the personal representative 
only in a representative capacity.— 
Eno v. Cornish, Kirby, Conn., 296. 


Claim arising in connection with ad¬ 
ministration 

Action on obligation incurred by 
representatives, although growing 
out of matters connected with ad¬ 
ministration of estate, is maintain¬ 
able only against such representa¬ 
tives personally.—Schweickert v. 
Conway, 230 N.Y.S. 759, 224 App.Div. 
846. 

Continuation of business 

Action at law against executor in 
representative capacity, based on 
debt incurred by him in continuing 
the testator’s business, may not be 
maintained where will is not explicit 
and unequivocal in permitting ex¬ 
ecutor to continue such business.— 
Philco Radio & Television Corpora¬ 
tion of New York v. Damsky, 294 N. 
Y.S. 776, 250 App.Div. 485. 

Nonjoinder as representative not fa¬ 
tal 

Where a representative sued in i 
individual capacity is the sole repre¬ 
sentative and sole heir of decedent, 
failure to join her in her representa¬ 
tive capacity is not fatal.—West v. 
McLaughlin, 18 F.2d 813, 57 App.D.C. 
163. 

Statute not affecting rule 

A statute providing for suit 
“against any one except the execu¬ 
tor or administrator” has been held 
not to affect the text rule, since such 
statute refers to executors and ad¬ 
ministrators in their representative 
capacity, and does not prevent bring¬ 
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ing an action against them in their 
individual capacity.—In re De- 
schamps' Estate, 212 P. 512, 65 Mont. 
207. 

75. Pa.—Seip v. Drach, 14 Pa. 352. 
24 C.J. p 738 note 59. 

76. Wis.—In re Christopher’s Es¬ 
tate, 293 N.W. 921, 235 Wis. 616. 

24 C.J. p 738 note 60. 

77. U.S.—De Valengin v. Duffy, Md., 
14 Pet. 282, 10 L.Ed. 457. 

24 C.J. p 738 note 61. 

78. Neb.—Burton v. Williams, 88 N. 
W. 765, 63 Neb. 431. 

N.Y.—Bryant v. Bryant, 25 N.Y.Su- 
per. 612. 

79. Representative capacity 
Petition against named defendant, 

executor, together with process and 
acknowledgment of service, held to 
show that suit was against defendant 
in representative capacity.—Hamilton 
v. Speck, 144 S.E. 204, 166 Ga. 667. 

80. D.C.—Ryan v. McAdoo, 46 App. 
D.C. 117. 

81. U.S.—Keene v. Hale-Halsell Co., 
C.C.A.Tex., 118 F.2d 332. 

82. Fla.—Uhl v.’ Holbruner, 200 So. 
359. 

83. Mass.—Fessenden v. Gunsenhis- 
er, 179 N.E. 603, 278 Mass. 213. 

84. N.Y.—Pardee v. Mutual Ben. 
Life Ins. Co., 265 N.Y.S. 837, 238 
App.Div. 294, modifying 265 N.Y.S. 
833, 148 Misc. 860. 
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Election. A representative may not be sued in 
his individual capacity by one who has previously 
elected to proceed against the estate, as by present¬ 
ing his claim in the court in which settlement of 
the estate is pending. 85 

Ejectment . Where an executor takes possession 
of real property held by his testator, as authorized 
by statute, ejectment may be brought against him 
in his representative capacity. 85 Where an admin¬ 
istrator who is also the sole heir is in possession of 
lands of decedent, ejectment is properly brought 
against him individually rather than as administra¬ 
tor. 87 

For recovery of money only . Under governing 
statute, repersentatives have been held not suable 
in their representative capacity for the recovery of 
money only. 88 

Rejection of descriptive words as surplusage. 
The rule that in an action against an executor or 
administrator on a claim for which he may be liable 
individually the words “executor” or “administra¬ 
tor” will be rejected as surplusage does not apply 
where the action was brought against him in his 
representative capacity alone. 89 

Accounting for income from property held in trust 
by decedent . Where real estate came into the hands 
of an executor which was not properly assets, but 
which was held by his testatrix as a constructive 
trustee for the executor as an individual and others, 
and the executor received all the rents and profits 
after the death of his testatrix, he is liable to a per¬ 
sonal judgment in a suit for accounting for the rents 
and profits. 90 

Recovery on cause of action not stated. Where 
defendant is sued as administrator of his wife’s es¬ 
tate, on a note executed by both himself and his 
wife, he cannot be held as an individual as on a 
cause of action in equity arising out of an estoppel 
or trust. 91 


ADMINISTRATORS 34 C. J. S. 

§ 714. - Actions on Contracts of Dece- 

dent 

In an action on a contract of a decedent, his repre¬ 
sentative must be sued in his representative, and not in 
his individual, capacity. 

In an action against an executor or administrator 
founded on a contract made by decedent, defendant 
must be sued in his representative character, and 
the judgment will not be against him personally but 
de bonis testatoris or intestati. 92 

§ 715 . - Actions on Contracts of Repre¬ 

sentative 

a. Consideration arising during dece¬ 

dent’s lifetime 

b. New and independent consideration 

c. Promise in consideration of assets 

d. Testamentary authority to make con¬ 

tracts. 

a. Consideration Arising during Decedent’s 

Lifetime 

A representative may be sued in his representative 
capacity where the consideration for his promise arose 
during the decedent’s lifetime. 

Where the consideration for the promise of the 
personal representative arose during the lifetime of 
decedent, he may be sued thereon in his representa¬ 
tive capacity. 93 

b. New and Independent Consideration 

The general rule is that an action on the contract 
of a representative based on a new and independent con¬ 
sideration must be brought against him in his individual 
capacity, although the contract was made in the interest 
of the estate. 

Ordinarily, a contract of an executor or adminis¬ 
trator, made on a new and independent considera¬ 
tion moving between him and his promisee, is his 
personal contract and does not bind the estate, al¬ 
though made in its interest and for its benefit, and 
he must be sued on such contract in his individual, 
and not in his representative, capacity. 94 The fact 


85. Mo.—St. Louis Law Printing 
Co. v. Aufderheide, 45 S.W.2d 543, 
226 Mo.App. 680. 

86. Minn.—Pabst Brewing Co. v. 
Small, 86 N.W. 450, 83 Minn. 445. 

87. U.S.—Eggers v. Krueger, Cal., 
236 F. 852, 150 C.C.A. 114. 

88. Neb.—Drainage Dist. No. 2 of 
Dakota County v. O’Neill, 131 N.W. 
685, 109 Neb. 552. 

89. Kan.—Edwards v. Puterbaugh, 
121 P. 1116, 86 Kan. 758. 

24 C.J. p 739 note 63. 

90. Fla.—Anderson v. Northrop, 33 
So. 419, 44 Fla. 472. 


91. Wis.—Tyler v. Stitt, 106 N.W. 
114, 127 Wis. 373. 

24 C.J. p 739 note 64. 

92. N.Y.—Kennilwood Owners' Ass'n 
v. Wall, 264 N.Y.S. 135, 148 Misc. 
67. 

Or.—Jacobson v. Holt, 255 P. 901, 121 
Or. 462. 

Utah.—In re Agee’s Estate, 252 P. 

891, 69 Utah 130, 50 A.L.R. 641. 

24 C.J. p 733 note 65. 

93. N.Y.—Gil let ,v. Hutchinson, 24 
Wend. 184. 

24 C.J. p 733 note 66. 

94^ Ga.—Taunton v. Taylor, 141 S. 
E. 511, 37 Ga.App. 635. 

700 


N.J.—Luebbers v. Schaal, 151 A. 479, 
480, 8 N.J.Misc. 706, quoting Cor¬ 
pus Juris. 

N.Y.—Gropper v. Gropper, 190 N.Y.S. 

604, 198 App.Div. 528. 

N.C.—Allen v. Armfield, 129 S.E. 801, 
190 N.C. 870. 

Okl.—Phelps v. Exchange Bank of 
Commerce, 73 P.2d 137, 138, 181 
Okl. 145, citing Corpus Juris. 

S.C.—Dahlberg v. Brown, 16 S.E.2d 
284, 198 S.C. 1. 

24 C.J. p 739 note 67, p 740 notes 78- 
79. 

Season for rule 

The representative is not an agent, 
but has title to the personal estate 
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that he is described in the contract as executor or 
administrator does not, usually, affect the rule, 95 
and although he is named in the declaration or com¬ 
plaint as personal representative, this will be con¬ 
sidered merely descriptio personae, which will be 
treated as surplusage or as intended to show the 
nature and origin of his liability; 96 and the fact 
that such representative is so named or described 
cannot affect the form of the judgment in a suit 
brought against him. 97 

In accordance with the general rule, a personal 
representative must, usually, be sued in his individ¬ 
ual capacity on notes, 98 bonds, 99 or leases 1 executed 
by him, on bills of exchange drawn 2 or drafts ac¬ 
cepted 3 by him, or on contracts made by him for 
payment for the services of an attorney, 4 although 
as to this point there is authority opposed, 5 or of 
an accountant. 6 He must be sued in his individual 
capacity for work and labor performed at his re¬ 
quest in his representative capacity, 7 and he is lia¬ 
ble individually for goods furnished at his request. 8 
A personal representative cannot be sued as such 
for money had and received by him, 9 but must be 
sued in his individual capacity. 10 

On the other hand, there is authority for the 
view that, where a contract for the sale of land 


shows that the representative is acting in his rep¬ 
resentative capacity, he must be sued in such capac¬ 
ity, and not individually, for damages for breach 
of such contract 11 or to recover back purchase mon¬ 
ey. 12 Moreover, exceptions to the general rule have 
been recognized in the case of insolvency of the rep¬ 
resentative 13 or his removal beyond the jurisdic¬ 
tion of the state. 14 

Funeral and burial expenses . According to some 
decisions, notwithstanding it is his duty to pay such 
expenses from the estate, an administrator or ex¬ 
ecutor should be sued in his individual capacity on 
contracts made by him for funeral or burial ex¬ 
penses of decedent ; 15 but other decisions appear to 
maintain the contrary view. 16 

Where it does not appear when the cause of ac¬ 
tion arose , whether before or after decedent's death, 
an action thereon may be brought against the exec¬ 
utors both individually and as executors. 17 

c. Promise in Consideration of Assets 

A representative promising that in consideration of 
having assets he will pay a claim against decedent may be 
sued in his individual capacity, under some authorities, 
or in his representative capacity, under others. 

Where a personal representative promises that in 


of decedent and may deal with such 
property in the manner of an owner 
thereof.—Ferrin v. My rick, 41 N.Y. 
315—24 C.J. p 739 note 67 [a]. 

Corpus Juris cited to the text ef¬ 
fect in a case involving the individ¬ 
ual liability of a trustee.—Long-hart 
Supply Co. v. Zweifel, Tex.Civ.App., 
39 S.W.2d 959. 

Pailure of consideration, for the 
promise of the representative may 
preclude maintenance of a suit 
against him in his individual capacity 
by the person responsible for such 
failure, as where he contests his 
claims in the courts, notwithstanding 
consideration for representative’s 
promise is that there be no such con¬ 
test.—Allen v. Turner, 106 P.2d 715, 
152 Kan. 590. 

95. N.J.—Luebbers v. Schaal, 151 A. 
479, 480, 8 N.J.Misc. 706, quoting 

Corpus Juris. 

Okl.—Phelps v. Exchange Bank of 
Commerce, 73 P.2d 137, 138, 181 
Okl. 145, citing Corpus Juris. 

24 C.J. p 740 note 68. 

96. Okl.—Phelps v. Exchange Bank 
of Commerce, 73 P.2d 137, 181 Okl. 
145. 

24 C.J. p 740 note 69. 

97. Okl.—Phelps v. Exchange Bank 
of Commerce, 73 P.2d 137, 138, 181 
Okl. 145, citing Corpus Juris. 

24 C.J. p 740 note 69. 


99. Ala.—Christian v. Morris, 50 Ala. 
585. 

24 C.J. p 740 note 70. 

99. Tenn.—Patterson v. Craig, 1 
Baxt. 291. 

1. Okl.—Phelps v. Exchange Bank of 
Commerce, 73 P.2d 137, 181 Okl. 145, 
citing Corpus Juris. 

2. Ala.—Kirkman v. Benham, 28 
Ala. 501. 

3. Ill.—Wisdom v. Becker, 52 Ill. 
342. 

4. Fla.—Brickell v. McCaskill, 106 
So. 470, 90 Fla. 441. 

24 C.J. p 740 note 74. 

5. Ga.—Williams v. Walker, 31 Ga. 
195. 

24 C.J. p 740 note 74 [c]. 

6. S.C.—Dahlberg v. Brown, 16 S.E. 
2d 284, 198 S.C. 1. 

7. Cal.—Ren wick v. Garland, 82 P. 
89, 1 Cal.App. 237. 

24 C.J. P 740 note 75. 

8. Ala.—Daily v. Daily, 66 Ala. 266. 
Ill.—Jahp v. Bradley, 185 IU.App. 

215. 

9. Ga.—Taunton v. Taylor, 141 S.E. 
511, 37 Ga.App. 695. 

Ill.—Corney v. Coraey, 257 Ill.App. 
13. 

24 C.J. p 740 note 77—41 C.J. p 55 
notes 67, 68. 

Title in others 

One suing a representative in his 
individual capacity for money had 
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and received cannot base his recov¬ 
ery on a showing that title to a por¬ 
tion of the funds paid over were in 
persons other than plaintiff.—Taun¬ 
ton v. Taylor, 141 S.E. 511, 37 Ga. 
App. 695. 

10. Ga.—Taunton v. Taylor, supra. 
Secured creditor of intestate hav¬ 
ing lien on fund recovered by admin¬ 
istrator and disbursed could recover 
debt against administrator personally 
as for money had and received.— 
Agricultural Finance Corporation v. 
Bates, 155 S.E. 32, 171 Ga. 230, an¬ 
swers to certified questions con¬ 
formed to 155 S.E. 533, 42 Ga.App. 
255. 

11. Ga.—Miller v. Hines, 89 S.E. 6S9, 
145 Ga. 616. 

12. Mo.—Cory v. Conqueror Trust 
Co., App.. 86 S.W.2d 611. 

13. N.Y.—Miller v. Herzog, 148 N. 
Y.S. 945. 

Or.—In re Murray, 107 P. 19, 56 Or. 
132. 

14. Or.—In re Murray, supra. 

15. Minn.—Barrett v. Heim, 188 N. 
W. 207, 152 Minn. 147. 

24 C.J. p 741 note 82. 

16. Cal.—Golden Gate Undertaking 
Co. v. Taylor, 141 P. 922, 168 Cal. 
94, 52 Li.R.A.,N.S., 1152, Ann.Cas. 
1915D 742. 

24 C.J. p 741 note 83. 

17. 2ST.Y.—Noble V- Hs-C, 155 N.Y.S. 
560. 
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consideration of having assets he will pay a claim 
against decedent, or a legacy, he may, under some 
authorities, be sued in his individual capacity and a 
judgment rendered de boni propriis; 18 or, under 
other authorities, he may be sued in his representa¬ 
tive capacity and a judgment rendered de bonis tes- 
tatoris, 19 suit in the latter capacity being required 
where the promise is merely implied. 20 Notwith¬ 
standing he is sued in his personal capacity, the rep¬ 
resentative is not bound to pay the debts of dece¬ 
dent beyond the assets which he received, nor will 
his written promise to do so make him liable unless 
founded on other sufficient consideration. 21 

d. Testamentary Authority to Make Contracts 

An executor empowered by will to make contracts 
with respect to the management and control of the estate 
may be sued thereon in his representative capacity. 

Where an executor is empowered by will to make 
contracts with respect to the management and con¬ 
trol of the estate, he may be sued in his repre¬ 
sentative capacity thereon ; 22 it has been held that 
the estate is liable in equity but not at law. 23 

§ 716. - Actions Based on Tort 

a. In general 

b. Conversion or detention of property 

c. Waste 

a. Iu General 

A representative must generally be sued in hia in¬ 


dividual capacity for torts committed by him while acting 
in his representative capacity. 

For torts committed by a personal representative 
while acting in his representative capacity he must, 
in general, be sued in his individual, and not in his 
representative, capacity ; 24 indeed, it has been laid 
down generally that no action can be maintained 
against a personal representative as such for mal¬ 
feasance or misfeasance or for a tort. 25 However, 
where a libel contained in a will was published by 
the probate thereof, it was held that the estate of the 
testator, and not the executor individually, was lia¬ 
ble. 26 

b. Conversion or Detention of Property 

The general rule is that a representative is individual¬ 
ly liable for the conversion or detention of property; but 
according to some decisions his liability is representative 
as well as individual, while others are to the effect that 
liability is representative only, and that he cannot be 
charged in both capacities. 

If a personal representative takes property not be¬ 
longing to the estate, he has no right to it in his 
representative capacity; consequently, as a general 
rule, his refusal to restore it to the rightful owner 
renders him individually liable, and he cannot be 
sued in his representative capacity for such individ¬ 
ual tort. 27 There is, however, authority for the 
view that a representative who, acting on behalf of 
the estate and claiming in his representative capac¬ 
ity, secured possession of, and refuses to surrender, 
property which in reality does not belong to the 


18. Va.—Kayser v. Disher, 9 Leigh 
357, 36 Va. 357. 

24 C.J. p 741 note 85. 

19. U.S.—Dixon v. Ramsay, D.C., 7 
F-Cas.No.3,932, 1 Cranch C.C. 472. 

24 C.J. p 741 note 86. 

20. U.S.—Courtney v. Hunter, D.C., 
6 F.Cas.No.3,285, 1 Cranch C.C. 265. 

21. Miss.—Byrd v. Holloway, 14 
Miss. 199. 

22m Colo.—Ingham v. Ryan, 71 P. 

899, 18 Colo.App. 347. 

24 C.J. p 741 note 88. 

23. N.Y.—Elis berg v. Simpson, 173 
N.Y.S. 128. 

24 C.J. p 741 note 88 [b]. 

Specific performance 

Where a will authorizes a sale of 
the real estate of the testator, the 
executor may be sued in his repre¬ 
sentative capacity for specific per¬ 
formance of a contract of such sale. 
—Bostwick v. Beach, 9 N.E. 41, 103 
N.Y. 414. 

24. Ala.—Esslinger v. Spragins, 183 
So. 401, 407, 236 Ala. 508, citing 

Corpus Juris. 

Ariz.—Stockmen’s State Bank v. Mer¬ 
chants' & Stockgrowers* Bank, 197 
P. 888, 22 Ariz. 354. 


Ind.—Lockridge v. Citizens Trust Co. 
of Greencastle, App., 37 N.E. 2d 
728. 

N.J.—Boyle v. Nolan, 8 A.2d 358, 361, 
123 N.J.Law 365, citing Corpus Ju¬ 
ris. 

N.Y.—Kirchner v. Muller, 19 N.E.2d 
665, 280 N.Y. 23, modifying 5 N.Y. 
S,2d 161, 254 App.Div. 302—Chis¬ 
holm v. National City Bank of New 
York, 26 N.Y.S.2d 978, 979, 176 
Misc. 208, citing Corpus Juris. 

S.D.—In re Storm's Estate, 250 N.W. 
372, 62 S.D. 13. 

Tex.—Schepps v. Wilkins, 290 S.W. 

909, 911, quoting Corpus Juris. 
W.Va.—Massey v. Payne, 155 S.E. 
658, 659, 109 W.Va. 529, citing Cor¬ 
pus Juris. 

24 C.J. p 741 note 90. 

Permitting building to fall into dis¬ 
repair 

Ga.—Callaway v. Livingston, 111 S.E. 
742, 28 Ga.App. 453. 

Waiver 

A cross claim against a codefendant 
by a representative sued in his rep¬ 
resentative capacity does not consti¬ 
tute a waiver of such representative’s 
right to assert a defense of nonliabil¬ 
ity in his representative capacity.— 
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Kirchner v. Muller, 19 N.E.2d 665, 

280 N.Y. 23, modifying 5 N.Y.S.2d 

161, 254 App.Div. 302. 

25. U.S.—Eggers v. Krueger, Cal., 
236 F. 852, 150 C.C.A. 114. 

24 C.J. p 742 note 91. 

26. Tenn.—Harris v. Nashville 
Trust Co., 162 S.W. 584, 128 Tenn. 
573, 578, 585, 49 L.R.A.,N.S., 897, 
Ann.Cas.l914C 885. 

24 C.J. 742 note 92. 

27. Ala.—Bout well v. Drinkard, 160 
So. 349, 230 Ala. 212—Blair v. Rice, 
114 So. 194, 216 Ala. 586—Goodson 
v. Liles, 96 So. 262, 209 Ala. 335. 

Ariz.—Stockmen's State Bank v. Mer¬ 
chants' & Stockgrowers' Bank, 197 
P. 888, 22 Ariz. 354. 

Ga.—Godwin v. Mitchell, 4 S.E.2d 678, 
60 Ga.App. 713. 

Ill.—Corney v. Corney, 257 Ill.App. 
13. 

N.Y.—Gratwick v. Smith, 195 N.Y.S. 
568, 202 App.Div. 600. 

Wyo.—Delfelder v. Teton Land & In¬ 
vestment Co., 26 P.2d 153, 46 Wyo. 
142, denying rehearing 24 P.2d 702, 
46 Wyo. 142. 

23 C.J. p 1196 note 85—24 C.J. P 742 
note 93. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 717 


estate, may 28 or must 29 be held liable for the wrong 
in his representative capacity, or in his representa¬ 
tive, as well as in his individual, capacity. 30 It has 
also been held that, where one to whom property 
was given by a decedent’surrendered it to the per¬ 
sonal representative on demand, without disclaim¬ 
ing or making a gift or sale to the personal rep¬ 
resentative, the donee might waive the tort and 
bring suit in assumpsit for the value of the prop¬ 
erty against the representative in his individual or 
representative capacity. 31 

Where the property of a third person has passed 
from the possession of decedent into the possession 
of his personal representative, the latter is liable in 
his individual capacity for the detention thereof, 32 
but it is generally considered that under such cir¬ 
cumstances he may also be held liable in his repre¬ 
sentative capacity, 33 although this has been de¬ 
nied. 34 

It has been held that a representative cannot be 
sued both in his representative and individual ca¬ 
pacities for the detention of personal property be¬ 
longing to a third person. 35 

Under a statute providing that trespass or case 
may be maintained against a personal representative 


for the carrying away of goods by decedent, trover 
may be sustained against the personal representative 
as such, although the goods never came into his 
hands. 36 

Where a widow took charge of all her deceased 
husband’s property, and continued to use and dis¬ 
pose of it as she pleased during her lifetime, her ad¬ 
ministrator could not be sued by her husband’s ad¬ 
ministrator as for a conversion of such property in 
the absence of an identification of any of such prop¬ 
erty as coming into the hands of her administra¬ 
tor, but the remedy of the husband’s administra¬ 
tor was by a proceeding in the probate court for the 
allowance of a demand against the widow’s estate. 37 

c. Waste 

An action to restrain waste has been held available 
against a representative both in his individual and his 
representative capacities. 

An action to restrain waste of decedent’s estate 
has been held to be available against the represen¬ 
tative in his representative, as well as his individu¬ 
al, capacity. 38 Under governing statutes, a repre¬ 
sentative has been held not suable individually on 
the theory that he wasted the estate. 39 


C. SET-OFF OR COUNTERCLAIM 


§ 717. Actions by Personal Representatives 

A person sued by an executor or administrator may 
assert a set-off or counterclaim, even though the personal 
representative was exempt from being sued at the time 
he brought the action. 

28. Mo.—-Nye v. U. S. Fidelity & 

Guaranty Co., 37 S.W.2d 988, 225 
Mo.App. 593. 

29. N.Y.—Posner v. Posner, 189 N. 

Y.S. 156. 

23 C.J. p 1196 note 85 [b3. 

30. Ark.—Boshears v. Anderson, 215 
S.W. 702, 140 Ark. 144. 

Fla.—Uhl v. Holbruner, 200 So. 359. 

Tex.—Neyland v. Brammer, Civ.App., 

73 S.W.2d 884, error dismissed. 

Wash.—Rennie v. Washington Trust 
Co., 249 P. 992, 994, 140 Wash. 472, 
quoting Corpus Juris. 

24 C.J. p 742 note 94. 

Effect of amendment 

Where petition against defendant 
individually and as administrator was 
amended to attack only deed under 
which defendant claimed, instruction 
that case thereby proceeded against 
defendant individually was error.— 

Slade v. Raines, 139 S.E. 805, 165 Ga. 

89. 

31. Pa.—Michener v. Dale, 23 Pa. 59. 

32. Ark.—Boshears v. Anderson, 215 
S.W. 702, 140 Ark. 144. 


Subject to the general rules controlling set-off 
and counterclaim, considered in the C.J.S. title Set- 
Off and Counterclaim, as a general rule a person 
sued by an executor or administrator may assert a 
set-off or counterclaim. 40 The right of set-off is 

m 

with such possession.—Kingsbury v. 
Copren, supra. 

36. Va.—Ferrill v. Brewis, 25 Gratt. 
765, 66 Va. 765. 

37. Mo.—White v. Blankenbeckler, 
92 S.W. 503, 115 Mo.App. 722. 

38. Ga.—Walters v. Suarez, 3 S.E. 
2d 575, 188 Ga. 190. 

39. Mich.—Coughlin v. Wineman, 245 
N.W. 779, 260 Mich. 469. 

40. Me.—Barton v. McKay, 193 A. 
733, 135 Me. 197. 

Pa.—Abrahams v. Wilson, 3 A. 2d 
1016, 134 Pa.Super. 297. 

24 C.J. p 754 note 38. 

Equitable claim as set-off at law 
In an action of replevin by the per¬ 
sonal representative to recover prop¬ 
erty of decedent from decedent's 
wife, the law court is without juris¬ 
diction of the wife's equitable coun¬ 
terclaim for money which she alleges 
belonged to her and which the hus¬ 
band received during the marriage 
and appropriated to his own benefit. 
—McDade v. Reilly, 132 A. 247, 102 


Mass.—Scollard v. Brooks, 49 N.E. 

741, 170 Mass. 445. 

Wash.—Rennie v. Washington Trust 
Co. t 249 P, 992, 994, 140 Wash. 
472, quoting Corpus Juris. 

23 C.J. p 1196 note 85—24 C.J. p 742 
note 96. 

33. Ark.—Boshears v. Anderson, 215 
S.W. 702, 140 Ark. 144. 

Wash.—Rennie v. Washington Trust 
Co., 249 P. 992, 994, 140 Wash. 472, 
quoting Corpus Juris. 

Wis.—O’Neill v. Maryland Casualty 
Co. of Baltimore, Md., 300 N.W. 
167, 238 Wis. 529. 

24 C.J. P- 742 note 97. 

34. S.C.—Elmore v. Elmore, 36 S.E. 
656, 58 S.C. 289, 51 L.R.A. 261. 

24 C.J. p 743 note 98. 

35. Nev.—Kingsbury v. Copren, 187 
P. 728, 43 Nev. 448, rehearing de¬ 
nied 189 P. 676, 43 Nev. 448. 

Reason for rule 

The representative cannot in the 
very nature of things hold possession 
in both capacities; nor can he con¬ 
sistently with the fact be charged 
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not affected by the fact that the claim sought to be 
used in set-off is one sounding in tort, provided the 
amount thereof be liquidated. 41 The cross demand 
must be a subsisting right of action of defendant 
in order to be available as such, and a counter¬ 
claim for rents alleged to have been received by 
plaintiff is properly disallowed in the absence of 
proof that the administrator, deceased, or his as¬ 
signee received such rents. 42 

Where, in an action against a surviving husband 
by the administrator of the wife to recover on a 
note executed by the husband to the wife, the court 
could not ascertain the amount of the surplus per¬ 
sonal estate left by the wife, it could not allow the 
husband a credit in the judgment in favor of the 
administrator of one half of the amount of the 
note, or allow a set-off for the value of personal 
property belonging to the estate, and wrongfully 
converted by the brothers and sisters of the de¬ 
ceased wife. 43 

Attorney's fees . In an action by the personal rep¬ 
resentative on a note, a claim for legal services 
rendered decedent's estate by defendant cannot be 
set up as a counterclaim, since such matter is one 
to be adjudicated in the probate proceedings; 44 nor 
can attorney's fees earned under an employment 
by the representative be set off in an action to re¬ 
cover assets of the estate in the hands of such at¬ 
torney. 45 

Actions by representative for commissions. In 
an action by a personal representative for his com¬ 
missions, the heirs, on showing that the personal 
representative could haye recovered assets belong¬ 


ing to the estate amounting to more than the com¬ 
missions claimed, but which have been lost to the 
estate by lapse of time, may plead these facts as 
a set-off to his claim for commissions. 46 

Actions brought by representative while exempt 
from suit . The fact that an action by an executor 
or administrator is commenced during the time for 
which he is exempt from being sued, considered in¬ 
fra § 729, does not preclude defendant from assen¬ 
ting a set-off to which he is entitled. 47 

Claim barred by limitations. It has been held that 
a statute barring claims on which suit is not in¬ 
stituted within a certain period of time after the 
claim has been disallowed by the personal repre¬ 
sentative applies to set-offs so as to prevent the 
presentation of such a claim as an offset against a 
claim prosecuted by the estate. 48 

§ 718. - Mutuality of Demands 

In order to warrant a set-off or counterclaim in an 
action by a personal representative ordinarily the claims 
must be mutual, especially where the estate is insolvent, 
although mutuality is not always required where the 
estate is solvent. 

Under the rules stated in the C.J.S. title Set-Off 
and -Counterclaim § 48, also 5 7 C.J. p 444 note 53-p 
450 note 90, it is generally held that, in order to 
warrant a set-off or counterclaim in an action by 
an executor or administrator, the debts must be 
mutual, and the principle of mutuality requires not 
only that the debts should be due to and from the 
same person, but also to and from the same person 
in the same capacity. 49 It is also generally held 
that the debts must be between the parties to the 


N.J.Law 268, reversing 129 A. 408, 
3 N.J.Misc. 49. 

Effect of dismissal as to codefendant 

Where an action by an executor 
on a note is dismissed as to one 
of the defendants, credits claimed 
by the other defendant for labor and 
expenses are the proper subject of 
set-off.—Pollock v. Warner, 180 Ill. 
App. 718. 

Setting off claims and dismissing 
hills 

Where property of a decedent was 
retained by defendant, who boarded 
and nursed her prior to her death, 
and there was no sufficient evidence 
showing the amount or value of the 
property, and defendant in answer to 
the administrator's claim therefor 
claimed a large amount for boarding 
and nursing decedent and for proper¬ 
ty necessarily destroyed on account 
of her sickness, but there was no evi¬ 
dence of the value of the property, or 
of the amount defendant was en¬ 
titled to for nursing, it was proper 
to set off one claim against the other 


and dismiss both bills.—Cates v. 
Gilmer, Tenn.Ch., 48 S.W. 280. 

41. Tex.—Black v. Gray, Com.App., 
280 S.W. E73, reversing Gray v. 
Black, Civ.App., 267 S.W. 291. 

42. Cal.—Miller v. Murphy, 248 P- 
934, 78 Cal.App. 751. 

Under statutes authorizing set¬ 
offs, in suits by executors or admin¬ 
istrators, of debts existing against 
their testators or intestates, and ow¬ 
ing to the defendant at the time of 
the death of the testator or intes¬ 
tate, the right of set-off applies to 
existing indebtedness.—Cleveland 

County Bank v. Doster, 5 S.W.2d 334, 
176 Ark. 1163. 

43. Ky.—Bennett v. Bennett, 120 S. 
W. 372, 134 Ky. 444. 

44. Cal.—Title Insurance & Trust 
Co. v. Gould, 191 P. 556, 47 Cal. 
App. 533. 

45. Ill.—Webb v. Hunt, 190 Ill.App. 
597. 

46* Ky.—Burbank v. Duncan, 53 S 3 W. 
19, 21 Ky.L. 826. 
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47. S.C.—Cunningham v. Baker, 11 
S.C.L. 399. 

48. Utah.—Robison v. Robison, 222 
P. 595, 63 Utah 68. 

Limitations in actions against repre¬ 
sentative on claims against estate 
see infra § 732. 

49. Ill.—Stuart v. Lott, 136 N.E. 
454, 304 Ill. 170, reversing 222 Ill. 
App. 338. 

Or.—Mahon v. Harney County Nat. 
Bank of Burns, 206 P. 224, 104 Or. 
323. 

Pa.—Abrahams v. Wilson, 3 A.2d 
1016, 134 Pa.Super. 297. 

Va.—Hampton Roads Fire & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 726, 158 Va. 675, 84 
A.L.R. 731, quoting Corpus Juris. 

24 C.J. p 755 note 41. 

Mutuality between claims held in in¬ 
dividual capacity and as executor 
and administrator see the C.J.S. 
title Set-off and Counterclaim § 50, 
also 57 C.J. p 452 note 15—p 453 
note 39. 
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record. 50 When there exists mutuality between the 
respective debts, a set-off is generally allowed. 51 
Where there are mutual debts between two persons, 
and one dies, the survivor is entitled to set off his 
claim against that of deceased, 52 despite the fact 
that there are claims against the estate of deceased 
which are entitled, under the statutes, to priority 
of payment from the general assets of the estate. 53 
The requirement of mutuality is particularly appli¬ 
cable where the estate is insolvent, see infra § 721, 
but, where the estate is solvent, it is not always 
controlling. 54 In some jurisdictions the rule may 
be departed from if it appears that the estate is 
solvent and able to pay all claims against it, in¬ 
cluding defendant’s claim, 55 and that permitting 
the set-off cannot embarrass the administration or 
prejudice the rights of other persons interested in 
the assets. 56 

Where an administrator suing as such is insol¬ 
vent, and a portion of the recovery will belong to 
him in his individual capacity, defendant may claim 
as in the nature of a set-off a demand in his favor 
against plaintiff in his individual capacity. 57 In 
general the element of mutuality demands that the 
claims involved in a set-off have accrued at the 
same time with reference to the death of decedent, 
that is, both must have accrued before or both 
must have accrued thereafter. 58 However, accord¬ 
ing to some authorities it is sufficient that the claim 
which is set off against the claim of the representa¬ 
tive in behalf of the estate be a claim against the 
estate. 59 If the claim sued for is a debt which 
was due to decedent himself, or decedent’s estate, 
other than for the purchase price of its assets, a 


set-off will be allowed to a creditor of decedent for 
a debt owed by decedent; 60 but a set-off will not 
be allowed to a creditor of decedent, as against a 
claim for a sum due by him for the purchase, from 
the executor or administrator, of a part of the as¬ 
sets of the estate. 61 

Arising out of transaction. In some jurisdictions 
a counterclaim must arise out of the contract or 
transaction set forth in the petition as the founda¬ 
tion of plaintiff’s claim, or be connected with the 
subject of the action. 62 

§ 719 . - Particular Demands 

a. Debts due in decedent’s lifetime against 

causes of action accruing after his 
death 

b. Claim accruing after decedent's death 

against causes of action arising in 
his lifetime 

c. Debts due in decedent's lifetime 

against causes of action accruing in 
his lifetime 

d. Claims accruing after decedent's death 

against causes of action accruing 
after his death 

e. Claims in favor of one party against 

another party and others jointly 

f. Legacies or distributive shares 

g. Claims against estate purchased after 

decedent’s death 

h. Other demands 

a. Debts Due in Decedent’s Lifetime against 
Causes of Action Accruing after His Death 

In an action by the personal representative on a cause 


mutual credits 

Mutual credits, as well as mutual 
debts, may be set off in action at law 
where executor or administrator is 
a party to the action.—Reed v. Cen¬ 
tral Nat. Bank of Wilmington, 184 
A. 772, 7 W.W.Harr., Bel., 429. 
Affirmative relief confirming payment 
Administrator suing officially for 
conversion by bank of money alleged 
property of estate applied on admin¬ 
istrator’s personal debt, bank was 
not entitled to affirmative relief con¬ 
firming payment of debt.—Thomas 
v. Morristown State Bank, 221 N.W. 
257, 53 S.D. 499. 

50. Ill.—Stuart v. Lott, 136 N.E. 
454, 304 Ill. 170, reversing 222 Ill. 
App. 338. 

51. Va.—Hampton Roads Fire & Ma¬ 
rine Ins. Co. v. Coburn Motor Car 
Co.. 164 S.E. 723, 158 Va. 675, 84 
A.L.R. 731. 

52. Tex.—Smalley v. Trammel’s 

Adm’r, 11 Tex. 10—Black v. Gray, 
Com.App., 280 S.W. 573, reversing 

34 C. J.S.—45 


Gray v. Black, Civ.App., 267 S.W. 
291. 

53. Tex.—Black v. Gray, supra. 

54. Va.—Hampton Roads Fire & Ma¬ 
rine Ins. Co. v. Coburn Motor Car 
Co., 164 S.E. 723, 158 Va. 675, 84 
A.L.R. 731. 

24 C.J. p 755 note 42. 

55. Va,—Hampton Roads Fire & Ma¬ 
rine Ins. Co. v. Cobum Motor Car 
Co., supra. 

56. Va.—Hampton Roads Fire & Ma¬ 
rine Ins. Co. v. Coburn Motor Car 
Co., 164 S.E. 723, 726, 158 Va. 675, 
84 A.L.R. 731, quoting Corpus Ju¬ 
ris. 

24 C.J. p 755 note 42. 

57. N.C.—Carr v. Askew, 94 N.C. 
194. 

Va.—Hampton Roads Fire & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 726, 158 Va. 675, 84 
A.L.R. 731, quoting Corpus Juris. 

58. Me.—Barton v. McKay, 193 A. 
733, 135 Me. 197. 

Particular demands see infra § 719. 
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59. Pa.—In re Thacher’s Estate, 166 
A. 873, 311 Pa. 278. 

60. Pa.—In re Thacher’s Estate, su¬ 
pra. 

* 

61. Pa.—In re Thacher’s Estate, su¬ 
pra—Stephens v. Cotterell, 99 Pa. 
188—Singerly v. Swain’s Adm’rs, 
33 Pa. 102, 75 An;D. 581—Steel v. 
Steel, 12 Pa. 64—Wolfersberger v. 
Bucher, 10 Serg. & R. 10. 

r 

62. Mo.—Hoshaw v. Fenton, 110 S. 
W.2d 1140, 232 Mo.App. 137. 

Counterclaim not arising out of trans¬ 
action, etc. 

In replevin action for an automo¬ 
bile by the executor of deceased own¬ 
er, defendant’s counterclaim based on 
the rendition of services to deceased 
was properly stricken as not arising 
out of the contract or transaction 
set forth in the petition as the foun¬ 
dation of plaintiff’s claim or connect¬ 
ed with the subject of the action.— 
Hoshaw v. Fenton, supra. 
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of action accruing after decedent’s death, debts due from 
decedent in his lifetime cannot be set off. 

In an action by the personal representative on a 
cause of action accruing after decedent’s death de¬ 
fendant cannot set off a debt due from decedent 
in his lifetime. 63 The rule is the same whether the 
action is brought by the personal representative in 
his individual or in his representative character, 64 
and it applies with equal force whether the con¬ 
tract sued on was made with the personal repre¬ 
sentative, 66 or with decedent, if no cause of action 
arose thereon until after his death. 66 

b. Claim Accruing after Decedent’s Death 
against Causes of Action Arising in His 
Lifetime 

In an action by the personal representative on a cause 


of action arising in decedent’s lifetime, the defendant 
ordinarily may not set off claims on which the cause of 
action arose subsequent to the decedent’s death. 

Although there is authority to the contrary, 67 it 
is usually considered that demands on which caus¬ 
es of action arise subsequent to decedent’s death are 
not proper subjects of set-off against demands by 
the personal representative on causes of action aris¬ 
ing in decedent's lifetime, because there is no mu¬ 
tuality of indebtedness between the parties. 68 This 
rule, however, has various limitations and excep¬ 
tions. 69 In some jurisdictions claims for funeral 
expenses may be set off in a suit brought by the 


63. Ark.—Cleveland County Bank v. 
Doster, 5 S.W.2d 334. 176 Ark. 1163. 

Cal.—-Henderson v. Electric Loop 
Land Co., 274 P. 445. 96 Cal.App. 
57$. 

Ky.—Miller v. Miller’s Adm'x, 99 S. 

W.2d 720, 266 Ky. 539. 

3ST.Y.—Ketchum v. Miln, SelcU 152. 
Va.—Hampton Roads Fire & Ma¬ 
rine Ins. Co. v. Coburn Motor Car 
Co., 164 S.E. 723, 726, 158 Va. 675, 
84 A.L.R. 731, quoting Corpus Ju¬ 
ris. 

24 C.J. p 755 note 44. 

Reason for rule 

(1) The allowance of the set-off 
or counterclaim would necessarily 
destroy the equal and just distribu¬ 
tion of the assets belonging to the 
estate among creditors in every case 
where the assets were insufficient to 
pay all the debts.—Hampton Roads 
Fire & Marine Ins. Co. v. Coburn 
Motor Car Co., supra, quoting Cor¬ 
pus Juris —24 C.J. p 756 note 48. 

(2) To allow the administrator to 
bind the estate by the appropriation 
of the debts due to the estate, not 
due from defendant to decedent in 
his lifetime, to be applied to the 
satisfaction of & debt due defendant 
upon a contract made with decedent 
would open the door for avoiding 
statutes which require that all such 
claims against the estate must be 
presented to, and allowed by, com¬ 
missioners appointed by the proper 
court, and for the allowance of 
claims against the estate which had 
been barred by the statutes of non- 
claim because not presented and al¬ 
lowed as required by law.—McLaugh¬ 
lin v. Winner, 23 N.W. 402, 63 Wis. 
120, 53 Am.il 273. 

64. Vt.—Aiken v. Bridgman, 37 Vt. 
249. 

Va—Hampton Roads Fire & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 726, 158 Va 675, 84 
A.L.R. 731, quoting Corpus Juris. 

65. Ark.—Cleveland County Bank v. 
Doster, 5 S.W.2d 334, 176 Ark. 1163, 


Va.—Hampton Roads Fire & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 726, 158 Va. 675, 84 
A.L.R. 731, quoting Corpus Juris. 
24 C.J. p 756 note 46. 

Bank deposit made after decedent’s 
death 

A bank to which decedent was in¬ 
debted on a note at the time of his 
death cannot set off the debt repre¬ 
sented by the note against a deposit 
made by the executor in the course 
of the administration of the estate.— 
Mahon v. Harney County Nat. Bank 
of Burns, 206 P. 224, 104 Or. 323. 
Action on notes payable to ad minis, 
trator 

In an action by plaintiff on notes 
payable to him as administrator a 
debt due by deceased cannot be set 
off.—Cash v. Cash, Ga.Dec. 97, pt. 1. 

66. Va.—Hampton Roads Fire & Ma¬ 

rine Ins. Co. v. Coburn Motor Car 
Co., 164 S.E. 723, 726, 158 Va 

675, 84 A.L.R. 731, quoting Corpus 
Juris. 

24 C.J. p 756 note 47. 

67. Ind.—Ferris v. Mullan, 56 Ind. 
164. 

Wash.—Fishburne v. Merchants’ 

Bank, 85 P. 38, 42 Wash. 473, 7 
Ann.Cas. 848. 

68. Me.—Barton v. McKay, 193 A 
733, 736, 135 Me. 197, citing Corpus 
Juris. 

Tex.—Texas State Bank & Trust Co. 
v. St. John, Civ.App., 103 S.W.2d 
1104, error dismissed—Patton v. 
Ashworth, Civ.App., 67 S.W.2d 331. 
24 C.J. p 756 note 50. 

Rent 

In action by executrix of payee of 
note against maker, wherein maker 
claimed set-off for rent, rent for oc¬ 
cupancy after payee's death by 
payee's executrix or some other per¬ 
son could not be set off.—Barton v. 
McKay, 193 A. 733, 135 Me. 197. 
Intermingled items arising before and 
after decedent’s death 
In administrator’s suit for rents 
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due estate, defendant could not set 
off claim for services rendered dece¬ 
dent, where defendant’s account re¬ 
vealed that major part of claim was 
for items which arose or could have 
arisen after decedent’s death, and 
that the different items were so in¬ 
termingled as almost to preclude sep¬ 
aration.—Patton v. Ashworth, Tex. 
Civ.App., 6T S.W.2d 331. 

69. Particular limitations and ex¬ 
ceptions 

(1) The rule does not apply where 
the action is for the proceeds of de¬ 
cedent’s note discounted by defend¬ 
ant, and defendant was induced to 
discount the note by decedent’s fraud¬ 
ulent representations as to his sol¬ 
vency since the fraud relates back 
and vitiates the entire transaction, 
although the note matured and the 
fraud was discovered after dece¬ 
dent’s death.—Peyman v. Bowery 
Bank, 43 N.Y.S. 826, 14 App.Div. 432. 

(2) Debts of decedent not due at 
the time of his death may be set off 
in an action on a claim due before 
decedent’s death under a statute pro¬ 
viding that, in an action by a person¬ 
al representative, a demand against 
decedent which at the time of the 
death belonged to defendant may be 
set off in the same manner as if the 
action had been brought by decedent. 
—Boyden v. Massachusetts Mut. Life 
Ins. Co., 27 N.E. 669, 153 Mass. 544. 

(3) Under a statute providing that, 
when cross demands have existed be¬ 
tween persons under such circum¬ 
stances that one could be pleaded as 
a counterclaim or set-off to an action 
brought on the other, neither can be 
deprived of the benefit thereof by the 
assignment or death of the other 
and the demands must be deemed 
compensated as far as they equal 
each other. 

Cal.—Ainsworth v. State Bank, 51 P. 

952, 119 Cal. 470, 63 Am.S.R. 135, 

39 L.R.A. 686. 

Ind.—Convery v. Langdon, 66 Ind. 

311. 
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personal representative to collect a debt due dece¬ 
dent. 70 

A distinction based on solvency of the estate has 
been recognized, it being held that, where an ad¬ 
ministrator sues on a cause of action arising be¬ 
fore decedent's death, defendant, if the estate is 
solvent, may set off a debt due by decedent when 
the suit was brought but becoming due after his 
death, 71 but, as appears infra § 721, such a set-off 
cannot be permitted where the estate is insolvent. 

c. Debts Due in Decedent's Lifetime against 
Causes of Action Accruing in His Lifetime 

In a suit by the personal representative on a cause 
of action accruing before the decedent's death the de¬ 
fendant may set off a debt due him from decedent before 
his death. 

Where suit is brought by the personal representa¬ 
tive on a cause of action accruing before decedent's 
death, defendant ordinarily is entitled to set off a 
debt due him from decedent before his death. 72 
However, it has been held that in an action by a 
special administrator to collect arrears of salary 
defendant cannot set off a claim for damages aris¬ 
ing out of the unskillful discharge by decedent of 
his duties as employee. 73 

<L Claims Accruing after Decedent's Death 
against Causes of Action Accruing after 
His Death 

In an action by the personal representative on a claim 
for the estate accruing after the decedent's death defend¬ 
ant may set off a claim against the estate arising after 
the decedent's death, but the claims must be by or 
against the estate and not the personal representative 
individually. 

As a general rule in an action by an executor or 

(4) Where the intestate held the 
note of defendant and agreed that it 
should be paid by boarding, etc., his 
children, and afterward the adminis¬ 
trator sanctioned the agreement, de¬ 
fendant was allowed to set it up in 
a suit on the note by the adminis¬ 
trator de bonis non as to hoard both 
before and after the death of the in¬ 
testate.—Sorin v. Olinger, 12 IncL 29. 

70. N.C.—Barbee v. Green, 86 N.C. 

158. 

24 C.J. p 757 note 53. 

71. Pa.—Hicks v. Northern Liberties 

Nat. Bank, 32 A. 63, 168 Pa. 638— 

Bosler v. Exchange Bank, 4 Pa. 32, 

45 Am.D. 665. 

72. Me.—Barton v. McKay, 193 A. 

733, 135 Me. 197. 

Tex.—Patton v. Ashworth, Civ.App., 

67 S.W.2d 331. 

24 C.J. p 757 note 60. 

Against claim transferred of record 
after intestate’s death 

The holder of a claim secured 


administrator in his representative capacity, on a 
claim accruing after decedent's death defendant 
may set off a claim against the estate arising after 
decedent's death. 74 How r ever, if either claim is by 
or against the personal representative individually, 
a set-off is not allowed. 75 So, where a creditor 
is sued on his agreement to refund to the estate, on 
its final settlement, the amount of a loan advanced 
him by the administrator, he cannot set off his 
debt against the estate as against the loan; 76 and 
in a suit by administrators in their representative 
capacity to recover assets of the estate loaned by 
them, defendant cannot set off the value of his 
services rendered the estate at the request of the 
administrators, since the administrators can make 
no new contract binding the estate, unless specially 
authorized by law, and defendant's remedy is per¬ 
sonal against them. 77 Where by statute attorney’s 
fees are part of the expenses of administration en¬ 
titled to priority of payment over all charges except 
funeral ex-penses, and the party rendering them has 
his option to hold the administrator or the estate 
liable therefor, an attorney who is sued to compel 
payment of money collected for the estate may set 
off a claim for services rendered in the settlement 
of the estate. 78 

e. Claims in Pavor of One Party against Anoth¬ 
er Party and Others Jointly 

In an action by a personal representative a Joint de¬ 
mand or debt cannot be set off or counterclaimed against 
an individual demand or debt, and vice versa. 

Under the rules stated in the C.J.S. title Set-Off 
and Counterclaim § 51, also 57 C.J. p 454 note 63-p 
462 note 51, in an action by a personal representa¬ 
tive debts and demands between parties to the suit 

(2) Decedent's nephew was entitled 
to set off expenditures for funeral ex¬ 
penses against administratrix' claim 
for proceeds of decedent's industrial 
life policy collected by nephew under 
written authorization executed by de¬ 
cedent.—In re Bongiovanni's Estate, 
265 N.Y.S. 32, 147 Misc. 830. 

Notes maturing after decedent’s 
death 

Where note sued on by administra¬ 
tor matured after decedent's death, 
decedent's note, maturing after dece¬ 
dent’s death, could be set up by 
counterclaim.—Nunns v. Begun, 235 
N.Y.S. 675, 134 Misc. 470. 

75. Fla.—L'Engle v. L’Engle, 19 Fla- 
714. 

75. Ga.—Golding v. McCall, 63 S.E. 

706, 5 Ga.App. 545. 

77. Fla.—L’Engle ▼. L’Engle, 19 
Fla. 714. 

7& Tex.—Gammage v. Bather, 46 
Tex. 105. 


against intestate in his lifetime, but 
not reduced to judgment until after 
his death, may set it off against a 
lien on his property which the ad¬ 
ministrator secured by assignment in 
pursuance of an agreement made by 
intestate.—Hatfield v. Mahoney, 79 
N.E. 408, 39 Ind.App. 499, rehearing 
denied 79 N.E. 1086, 39 Ind.App. 499. 

73. Tenn.—Nashville & Kentucky 
Turnpike Co. v. Harris, 8 Humphr. 
558. 

74. N.Y.—Griggs v. Renault Selling 
Branch, 167 N.Y.S. 355, 179 App. 
Div. 845. 

24 C.J. p 757 note 61. 

Prmeral expenses 

(1) The funeral expenses of dece¬ 
dent, incurred and paid by defend¬ 
ant, may be set off in an action by 
the personal representative on a 
cause of action which accrued after 
the death of decedent.—Patterson v. 
Patterson, 59 N.Y. 574, 17 Am.R. 

384, affirming 1 Hun 323. 
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are not mutual when that in favor of one party is 
against the other party jointly with others as par¬ 
ties. 79 Consequently, unless the requirement is 
waived, 80 defendant in an action on a several de¬ 
mand cannot set off a demand due to himself and 
another jointly 81 or from decedent and others 
jointly; 82 nor can defendants who are sued jointly 
set off claims due them individually. 83 

f. Legacies or Distributive Shares 

In an action by the personal representative a legatee 
or distributee has no absolute right, and generally is not 
permitted, to set oftirtis share of the estate against his 
debt, although such set-offs have been allowed. 

Where suit is brought by the personal representa¬ 
tive against a legatee or distributee, the latter has 
no absolute right to have his share of the estate 
set off against his debt, 84 and generally it is not 
permitted, 85 at least where it is not shown that the 
estate is solvent and in a condition to be distribut¬ 
ed, 86 or where the amount of the legacy or dis- ^ 
tributive share is unascertained, 87 as where it is a 
remainder interest after a life interest ; 88 and some 
decisions seem to deny the right of set-off altogeth¬ 
er on the ground that it would interfere with the 
regular course of distribution, 89 and enable defend¬ 
ant to obtain his share of the estate before the oth¬ 
ers would obtain theirs. 90 However, such set-offs 
have been allowed in actions by the personal repre¬ 
sentatives on notes given to them as such by dis¬ 
tributees 91 or to recover the purchase price of prop¬ 
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erty of the estate purchased by distributees. 92 

In an action by a personal representative on a 
note payable to decedent, a counterclaim based on 
decedent’s oral promise to bequeath to defendant a 
specified amount of money has been held proper. 98 

Rule in equity . It has been asserted that a lega¬ 
tee or the purchaser of a distributive share in an 
estate may in equity set off the same against a judg¬ 
ment in favor of the executor against such lega¬ 
tee or owner of such share, where no special rea¬ 
son exists for the collection of the judgment by 
the executor. 94 

g. Claims against Estate Purchased after De¬ 
cedent’s Death 

As a general rule claims against an estate purchased 
after the decedent's death cannot be set off in an action 
by the personal representative against the purchaser for 
a debt due the decedent or created after his death. 

The general rule is that claims against an estate 
purchased after decedent’s death cannot be set off 
in an action by the personal representative against 
the purchaser thereof for a debt due decedent, 95 or 
even in an action for a debt created after the death 
of decedent. 96 The rule is particularly applicable 
in cases where the estate is insolvent, see infra § 
721. However, it has been held in some jurisdic¬ 
tions that, where there is no suggestion of insol¬ 
vency of the estate, one who is sued by a personal 
representative may by way of set-off avail himself 
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79. Me.—Adams v. Ware, 33 Me. 

228. 

80. Ky.—Lee v. Russell, 38 S.W. 
874, 18 Ky.L. 951. 

24 C.J. p 758 note 65 [a]. 

81- Ky.—Lee v. Russell, supra. 

82. Me.—Adams v. Ware, 33 Me. 

228. 

83. Okl.—Murphy v. Colton, 44 P. 
208, 4 Okl. 181. 

84. Mo.—Watts v. Mayes, 232 S.W. 

122 . 

Right of personal representative to 
retain from legacy or distributive 
share indebtedness due estate see 
supra § 494. 

Residuary legatee 

Defendant, who owed moneys to 
estate, had no right to offset against 
estate by reason of being a residu¬ 
ary legatee.—Security First Nat. 
Bank of Los Angeles v. Perrine, 84 
P.2d 248, 29 Cal.App.2d 223. 

Interest on debt 

Where a son gave a promissory 
note without interest to his father 
to evidence a debt, and was by the 
father's will given a distributive 
share, the son could not resist pay¬ 
ment of interest in action by admin¬ 
istrator pendente lite on the note on 


the supposed equity of offsetting the 
distributive share greater than face 
of note against the note, so that no 
interest should be collected until 
settlement of the estate; and the 
fact that a will contest was insti¬ 
tuted would not suspend interest, as 
such contest did not prevent pay¬ 
ment of the note.—Watts v. Mayes, 
Mo., 232 S.W. 122. 

85. Pa.—Morgan v. Morgan, 16 A. 
489. 

24 C.J. p 758 note 71. 

86. Ga.—Adams v. Bishop, 157 S.E. 
523, 42 Ga.App. 811, transferred, 
see 152 S.E. 108, 170 Ga. 238. 

Mo.—Mast v. Mast, 162 S.W. 328, 
176 Mo.App. 1. 

24 C.J. p 758 note 68. 

87. Ky.—Bennett v. Bennett's 
Adm’r, 120 S.W. 372, 134 Ky. 444. 

Debt charged against legacy by will 
Where the amount of the legacy 
is unascertained, the legatee cannot 
balance it against a debt owed by 
him to the estate, even though the 
will charged such debt against any 
legacy left him.—Carey v. Howard, 
16 A2d 289, 178 Md. 512. 

88- Mo.—Mast v. Mast, 162 S.W. 
328, 176 Mo.App. 1. 
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89. Ark.—Shane v. Dickson, 163 S. 

W. 1140, 111 Ark. 353. 

24 C.J. p 758 note 69. 

9a Ark.—Shane v. Dickson, 163 S. 

W. 1140, 111 Ark. 353. 

24 C.J. p 758 note 70. 

91. Mo.—Whaley v. Cape, 4 Mo. 233. 
N.C.—Whedbee v. Reddick, 79 N.C. 

521. 

92. Tenn.—Parker v. Britt, 4 Heisk. 
243. 

93. Mo.—Thompson v. Bratcher, 

App., 8 S.W.2d 1027. 

Amount of recovery 

Where counterclaim, if allowed, 
would be less than note sued for, ad¬ 
ministrator could recover principal, 
interest, and reasonable attorney's 
fee, less damages allowed on coun¬ 
terclaim.—Thompson v. Bratcher, 
supra. 

94. Ga.—Dorsey v. Simmons, 49 Ga. 
245. 

95- Ark.—Watkins v. Parker, 134 S. 

W. 1187, 97 Ark. 492. 

24 C.J. p 758 note 75. 

96. Ark.—Biscoe v. Moore, 12 Ark. 
77. 

24 C.J. p 758 note 76. 
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of notes executed by decedent, although they were 
assigned to defendant by the payee after the death 
of decedent, if the notes are such as would be 
proper matters of set-off in an action brought by 
decedent, if he were living; 97 and under some stat¬ 
utes defendant in an action in contract may set off 
a contractual obligation of plaintiff’s decedent ac¬ 
quired by defendant after the actipn was com¬ 
menced. 98 

h. Other Demands 

Various other demands may or may not be set off in 
an action by the personal representative. Claims arising 
out of partnership dealings between the decedent and 
the defendant are not a proper subject of set-off or coun¬ 
terclaim where there has been no accounting or final 
settlement of the partnership affairs. 

In addition to the various claims discussed in 
subdivisions a-g of this section various other de¬ 
mands may 99 or may not be set off in an action by 
the personal representative. 1 In an action to re¬ 
cover funds of the estate which were deposited in 
a bank in the name of deceased and defendant for 
the purpose of paying bills of deceased, defendant 
may recoup the amount thereof expended in paying 
bills of deceased. 2 In a suit by the executrix for 
partition of land devised to defendant in which ex¬ 
ecutrix claims an interest, a counterclaim for exon¬ 
eration of a mortgage on'the land, directed against 
executrix in her representative capacity, is author¬ 
ized, even though the executrix was suing in her 
own right and not in her fiduciary capacity. 3 

Claims growing out of partnership dealings . In 
an action by the personal representative to recover 
on a claim due decedent, claims growing out of 


partnership dealings between decedent and defend¬ 
ant are not a proper subject of set-off or counter¬ 
claim where there has been no accounting or final 
settlement of the partnership affairs. 4 

§ 720. - Actions between Representatives 

of Different Estates 

Set-off has been allowed in actions between personal 
representatives of different estates. 

In an action by one personal representative 
against another for a debt due from defendant’s de¬ 
cedent to plaintiff’s decedent during the lifetime 
of both, defendant may set off a debt due to his 
decedent from plaintiff’s decedent. 5 

§ 721. - Effect of Insolvency of Estate 

Unless forbidden by statute a set-off may be allowed 
in an action by the personal representative of an in¬ 
solvent estate. 

In the absence of some special statutory provi¬ 
sion to the contrary, 6 insolvency of an estate is not 
a ground for denying a set-off in an action brought 
by the personal representative, 7 and it has been 
said that insolvency is a sufficient ground for the 
application of the doctrine of set-off, 8 for it would 
be inequitable that the administrator should recover 
the whole sum against the creditor and the creditor 
take only the average on his debt. 9 The right of 
set-off, where the estate is insolvent, is not limited 
to cases provided for by statutes of set-off,l° but is 
based on the equitable principles which govern the 
settlement and distribution of the insolvent and 
bankrupt estates of living persons. 11 


97. Term.—McGinnis v. Allen, 2 ] 
Swan 645. 

24 C.J. p 759 note 78. 

98. Ohio.—Haefner v. First Nat. 
Bank of Elmwood Place, 36 N.E.2d 
308, 67 Ohio App. 213. 

99. Individual debt of representa¬ 
tive 

Administrator's lessee was not 
precluded as matter of law from off¬ 
setting- against rent administrator's 
individual debt, in absence of show¬ 
ing that debts of estate required ap¬ 
plication of rental for their payment 
in view of Crawford & M.Dig. § 67. 
—-Campbell v. Smith, 268 S.W. 359, 
880, 167 Ark. 633. 

1. Claim for care of decedent’s chil¬ 
dren 

A party taking children after the 
death of their parents cannot set off 
what he has expended for the chil¬ 
dren against what he owes a par¬ 
ent's estate.—Fitzpatrick's Guardian 
v. Baker, 14 S.W.2d 181, 227 Ky. 788. 


Funds embezzled by deceased em¬ 
ployee 

In an action by the personal repre¬ 
sentative of a city employee for con¬ 
tributions made by the employee to 
the city pension fund, the city is not 
entitled to an equitable set-off of 
funds embezzled by the employee 
while in its employ.—Abrahams- v. 
Wilson, 3 A.2d 1016, 134 Pa.Super. 
297. 

2. Ill.—Burns v. Clark, 200 Ill.App. 
277. 

3. N.J.—Saling v. Saling, 124 A. 249, 
95 NJ.Eq. 611. 

4. Wis.—Tomlinson v. Nelson, 6 N. 
W. 366, 49 Wis. 679. 

24 C.J. p 758 note 67. 

5. N.C.—Barnard v. Jordan, 25 N.C. 
268. 

6. Miss.—Whitehead v. Cade, 2 
Miss. 95. 

24 G.J. P 759 note 84. 

7. Cal.—Henderson y. Electric Loop 
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Land Co., 274 P. 445, 96 CaLApp. 
576. 

24 C.J. p 759 note 85. 

Necessity of demand in case of in¬ 
solvent estates see infra § 722 b. 

8. Cal.—Henderson v. Electric Loop 
Land Co., supra—Pendleton v. 
Heilman Commercial Trust & Sav¬ 
ings Bank, 208 P. 702, 58 CaLApp. 
448. 

9. Conn.—Hosmer v. Merriam, 1 
Root 427. 

10. Cal.—Pendleton v. Heilman 
Commercial Trust & Savings 
Bank, 208 P. 702, 58 Cal.App. 448. 

R.I.—Clarke v. Lincoln Trust Co., 
149 A. 592, 50 R.I. 493. 

24 C.J. p 759 note 87. 

11. R.I.—Troup v. Mechanics' Nat. 
Bank, 53 A. 122, 24 ILL 377. 

24 C.J. p 759 note 88. 

Consideration, given, other creditors 
The mere fact that the estate is 
indebted to a person who owes the 
estate does not permit such person 
to offset that indebtedness against 
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All mutual demands 12 which survive decedent’s 
death 12 usually may be set off. This includes claims 
not liquidated, as well as those the amounts of 
which are ascertained, 14 and obligations of decedent, 
unmatured at the time of his decease 15 or at the 
time the action was brought by the personal repre¬ 
sentative. 16 The fact that the amount claimed by 
the personal representative was not due when de¬ 
cedent died constitutes no obstacle to the assertion 
of the right of set-off as against the insolvent es¬ 
tate. 17 

The claimant is not estopped from a plea of set¬ 
off because he has exhibited his demand before 
commissioners in insolvency, whether it has been 
allowed 18 or disallowed. 19 

Mutuality. The requirement of mutuality be¬ 
tween claims, considered generally supra § 718, is 
particularly applicable where the estate is insol- 
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vent, 20 and in such case demands which are not 
mutual cannot be set off. 21 

Action for bank deposits. In an action by the 
personal representative of an insolvent estate for 
bank deposits the bank may set off against de¬ 
posits of decedent obligations of decedent which 
it held at the time of his death, even though they 
were not due- at that time. 22 However, the bank 
may not set off against deposits of decedent obliga¬ 
tions which were conditional against decedent dur¬ 
ing his lifetime, as his obligation as indorsee on 
notes discounted for his benefit at the bank and 
which became due and were protested after his 
death. 23 

The bank may not set off obligations existing 
against decedent at the time of his death against 
deposits made by the personal representative. 24 
Further, it has been held that obligations existing 


the claim of the estate, as there may 
be other creditors of the estate 
equally entitled to share in its as¬ 
sets.—American State Bank v. Sul¬ 
livan, 235 P. 815, 134 Wash. 300. 

12. It. I.—Clarke v. Lincoln Trust 
Co., 149 A. 592, 50 R.I. 493. 

24 C.J. p 759 note 89. 

13. Mass.—Phelps v. Rice, 10 Mete. 
128. 

14. Mass.—Phelps v. Rice, supra. 

15. Cal.—Pendleton v. Heilman 
Commercial Trust & Saving’s 
Bank, 208 P. 702, 58 Cal.App. 448. 

Mass.—3?oyden v. Massachusetts 
Mut. Life Ins. Co., 27 N.E. 669, 
153 Mass. 544. 

16. Mass.—Bigelow v. Folger, 2 
Mete. 255. 

Tenn.—Conquest v. Broadway Hat. 
Bank. 183 S.W. 160, 134 Tenn. 17. 

17. Cal.—Henderson v. Electric 
Loop Land Co., 274 P. 445, 96 Cal. 

* App. 576. 

Commissions not due 

Defendants could offset amount 
appropriated by decedent under con¬ 
tract against administratrix’ claim 
for decedent’s commissions under 
the contract, which were collected 
after his death by defendant, al¬ 
though estate was insolvent.—Hen¬ 
derson v. Electric Loop Land Co., 
supra. 

13. Vt.—Olcott v. Morey, 1 Tyler 
198. 

19. Mass.—Phelps v. Rice, 10 Mete. 
128. 

Vt.—Olcott v. Morey, 1 Tyler 198. 

20. R.I.—Tobey v. Manufacturers 
Nat. Bank, 9 R.l. 326. 

Va.—Hampton Roads Fire & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 158 Va. 675, 84 A.L.R. 
731. 


21 Pa.—Appeal of Farmers’ & Me¬ 
chanics’ Bank, 48 Pa. 57. 

R.l.—Tobey v. Manufacturers Nat. 

Bank, 9 R.l. 236. 

Va.—Hampton Roads Fire & Marine 

Ins. Co. v. Coburn Motor Car Co., 

164 S.E. 723, 158 Va. 675, 84 A.L.R. 

731. 

Decedent’s indebtedness against 
cause accruing after his death 

(1) Solvent liquidating corpora¬ 
tion cannot set off liquidating divi¬ 
dend, declared after insolvent stock¬ 
holder’s death, against decedent’s in¬ 
debtedness to corporation, as against 
administrator of his estate.—Hamp¬ 
ton Roads Fire & Marine Ins. Co. v. 
Coburn Motor Car Co., supra 

(2) Indebtedness to corporation of 
stockholder dying insolvent cannot 
be set off against his administrator’s 
claim to liquidating dividend on por¬ 
tion of his preferred stock not 
pledged as security for his note to 
another, so as to increase corpora¬ 
tion’s assets available for payment 
of note.—Hampton Roads Fire & 
Marine Ins, Co. v. Coburn Motor Car 
Co., supra. 

(3) Claim asserted by deceased in¬ 
sured’s divorced wife to proceeds of 
life policy as beneficiary on theory 
of quantum meruit for services ren¬ 
dered could not be set off against 

. claim to the policy maturing in fa¬ 
vor of deceased’s personal represen- 
i tative after his death, notwithstand- 
1 ing deceased may have been insol¬ 
vent at his death.—Miller v. Miller’s 
Adm’x, 99 S.W.2d 720, 266 Ky. 539. 

Indebtedness arising after decedent’s 
death against cause arising in 
his lifetime 

Money paid as surety for decedent 
since his death cannot, where the 
estate is insolvent, be set off to its 
full amount against a debt due to 
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decedent in his lifetime.—Poorman 
v. Goswiler, 2 Watts, Pa., 69. 

22. Cal.—Pendleton v. Heilman 
Commercial Trust & Savings 
Bank, 208 P. 702, 58 Cal.App. 448. 

Conn.—Sullivan v. Merchants’ Nat. 

Bank, 144 A. 34, 108 Conn. 497. 
R.l.—Clarke v. Lincoln Trust Co., 
149 A. 592, 50 R.l. 493—-Troup v. 
Mechanics’ Nat. Bank, 53 A. 122, 
24 R.l. '377. 

Wash.—In re Adler’s Estate, 199 P. 

762, 116 Wash. 484. 

24 C.J. p 759 note 85 [b]. 

Right of bank to apply deposit to 
debts of depositor due bank after 
death of depositor see Banks and 
Banking § 305. 

23. Pa.—Appeal of Farmers’ & Me¬ 
chanics’ Bank, 48 Pa. 57. 

24. Ark.—Cleveland County Bank v. 

Doster, 5 S.W.2d 334, 176 Ark. 

1163. 

Pa.—In re Mountain City Trust 
Company, 19 Pa.Dist. & Co. 218. 
R.I.—Tobey v. Manufacturers Nat. 
Bank, 9 R.I. 326. 

Wash.—In re Adler’s Estate, 199 P. 

762, 116 Wash. 484. 

Right of bank to apply deposit of 
insolvent depositor to his unma¬ 
tured debt to bank generally see 
Banks and Banking § 298. 

Reason for rule 

The rule is based on the principle 
that the deposit is personal to the 
personal representative in that it is 
an asset of the estate which he has 
reduced to possession and for which 
he personally is accountable, and in 
attempting to recover it he acts in 
his individual capacity to relieve 
himself from personal liability, 
while the claim of defendant which 
he attempts to set off is against de¬ 
cedent and is maintainable against 
plaintiff only in his character of a 
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against decedent at the time of his death may not ’ 
be set off against deposits which stood to the credit 
of the decedent at the time of his decease and which 
were thereafter transferred to the account of the 
personal representative, 25 although there is author¬ 
ity to the contrary. 26 

Chums purchased after decedent's death . The 
general rule that claims against an estate purchased 
after decedent's death cannot be set off in an action 
against the purchaser thereof for a debt due dece¬ 
dent or for one created after his death, see supra 
§ 719 g, is applicable in cases where the estate is in¬ 
solvent, 27 at least, in some jurisdictions, to the ex¬ 
tent of preventing a set-off of the full amount of 1 
the claim, it being reduced to a ratable proportion 
in common with other creditors of equal degree. 25 

Where estate insufficient to make up statutory ex¬ 
emption. Where the only assets left by a decedent, 
exclusive of a judgment in his favor, are insufficient 
to make up the statutory exemption in the personal¬ 
ty allowed to the widow and children, and the bal¬ 
ance necessary to make up the deficiency, together 
with the expenses of the last sickness and of ad¬ 
ministration, will exhaust such judgment, the judg¬ 
ment debtor cannot offset a judgment against dece¬ 
dent, purchased by him, although it was bought 
prior to the filing of the appraise bill of decedent’s 
effects in which the widow’s allowance was made 
out of the decedent’s judgment. 29 

§ 722. - Necessity for Presentment or 

Demand 

a. In general 

b. Where estate insolvent 


’ a. In General 

Unless required by statute the presentation of a claim 
against the decedent's estate ordinarily is not a condition 
precedent to its availability as a set-off against a claim 
of the estate. 

In some jurisdictions it is considered that in the 
absence of any special statutory provision on the 
subject presentation of a claim is not a condition 
precedent to its availability as a set-off aerainst a 
claim of the estate, 30 but an unpresented claim can 
be used as a set-off only and not as a basis for 
an affirmative recovery, 31 so that if the creditor 
does not care to make any affirmative claim against 
the estate, but desires to use his claim only as a 
! protection against any claim which the estate may 
set up against him, he may safely wait until he is 
sued by the representative and then set up his claim 
by way of set-off. 32 In construing a statute pro¬ 
viding that no '‘action’’ shall be brought against a 
personal representative until after demand is made 
of him for payment, accompanied by affidavit and 
proof, it has been held that demand is unneces¬ 
sary to authorize a set-off in a suit by the adminis¬ 
trator against the holder thereof, 33 but that the 
claim must be verified and proved in the manner 
required by law in the case of claims sued on in a 
direct action. 34 It has also been held that, not¬ 
withstanding a statute providing that no claimant 
shall maintain any action on his claim unless it is 
first presented to the personal representative and 
that a claim not presented within the time limited 
is forever barred, such presentation is not essential 
to the right of set-off where another statute pro¬ 
vides that if two parties have cross demands which 
one may plead as a set-off in an action by the oth¬ 
er, neither can be deprived of the benefit thereof by 


personal representative.—Tobey v. 
Manufacturers Nat. Bank, 9 R.I. 236. 

Under statute 

The bank could not appropriate 
such funds under a statute allowing” 
set-offs as to debts which would 
have been set-offs had decedent 
brought the suit, since decedent 
could not have brought the suit 
against the bank because it did not 
owe him anything at the time he 
died.—Cleveland County Bank v. 
Doster, 5 S.W.2d 334, 176 Ark. 1163. 

2& 3ft. I.'—Tobey v. Manufacturers 
Nat. Bank, 9 R.I. 236. 

26. Wash.—In re Adler’s Estate, 
199 P. 762, 116 Wash. 484. 

27. Ind.—Haugh v. Seabold, 15 Ind. 
343. 

Kan.—Van Dusen v. Topeka Woolen 
Mill Co., 87 P. 74, 74 Kan. 437. 

N.Y.—Root v. Taylor, 20 Johns. 137. 
R.I.—Irons v. Irons, 5*R-I. 264. 
Wis.—Union Nat. Bank v. Hicks,. 30 
N.W. 234, 67 Wis. 188. 


Reason for role 

It is considered contrary to public j 
policy to allow a person indebted to 
an insolvent estate to purchase a 
claim against such estate after the 
death of the intestate and make it 
available as a set-off in order to es¬ 
cape payment of his own debt.— 
Union Nat. Bank v. Hicks, supra— 
24 C.J. p 758 note 77. 

28. S.C.—Happoldt v. Jones, 16 S.C. 
L. 109. 

29. Ky.—Thompson v, Thompson, 
78 S.W. 418, 117 Ky. 526, 25 Ky.L. 
1626. 

3a Wash.—McDonald v. McDonald, 
206 P. 23, 119 Wash. 396—In re 
Adler’s Estate, 199 P. 762, 116 

Wash. 484—Green v. Harris, 193 
P. 690, 113 Wash. 259. 

Wyo.—Dallas Dome Wyoming Oil 
Fields Co. v. Brooder, 97 P.2d 311, 
55 Wyo. 109. 

24 C.J. P 760 note 95. 


Formal demand 

In assumpsit on note to indemnify 
plaintiff’s decedent for accommoda¬ 
tion indorsement on note which w’as 
paid, defendants may recover on 
counterclaim value of stock secur¬ 
ing note sued on although no formal 
demand for return was made.—Bead- 
ling v. Moore, 93 Pa.Super. 544. 

31. Wash.—McDonald v. McDonald, 
206 P. 23. 119 Wash. 396. 

24 C.J. p 760 note 96 [b]. 

32. Wyo.—Dallas Dome Wyoming 
Oil Fields Co. v. Brooder, 97 P.2d 
311, 55 Wyo. 109. 

24 C.J. p 760 note 96. 

33. Ky.—Harding v. Bullard, 189 S. 
W. 242, 172 Ky. 416. 

24 C.J. p 760 note 97. 

34. Ky.—Harding v. Bullard, supra 
—Warfield v. Gardner, 79 Ky. 583, 
3 Ky.Li. 423. 
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the death of the other and that the two demands 
must be deemed compensated so far as they equal 
each other; 35 and that under a statute providing 
that, if an administrator commences an action to 
recover in the interest of the estate, defendant may 
set off any claim he has against the deceased in¬ 
stead of presenting it to the probate court, such off¬ 
set is permissible even though the time for filing 
claims has expired. 36 Further, it has been held 
that failure to present a claim to the commissioners 
and procure its allowance will not bar the right of 
set-off in an action by the personal representative 
where his own fraudulent acts prevented its pres¬ 
entation. 37 

On the other hand, presentation of a claim is 
necessary to its availability as a set-off in jurisdic¬ 
tions where the statutes expressly provide that a 
claim shall not be available as a set-off unless it is 
duly filed; 38 and, although there is some authority 
to the contrary, 39 there is also considerable author¬ 
ity for the view that, where the statute provides that 
claims not filed within the time allowed shall be 
forever barred, claims not so filed are not available 
as set-offs 40 or counterclaims, 41 the view being tak¬ 
en that enforcing the claim by means of set-off is 
substantially equivalent to enforcing it by an ac¬ 
tion. 43 It has also been held that the bar created 
by a decree made on proceedings to limit creditors 
of deceased persons applies to debts and demands 
alleged by way of set-off. 43 So also presentation 
has been held necessary under a statute to the ef¬ 
fect that no demand shall be pleaded by way of set¬ 
off which was not justly due and accruing to the 


party pleading it at the time of the commencement 
of the suit. 44 

Estoppel in equity. Where a creditor of an in¬ 
solvent estate, relying on an agreement with the ad¬ 
ministrator to allow the creditors claim in offset 
to demands against him in favor of the estate, has 
neglected to present his claim to the commission¬ 
ers, he is entitled to have it set off in equity against 
the claim of the estate. 45 

b. Where Estate Insolvent 

Presentation of a claim generally is not necessary to 
authorize its use as a set-off in an action brought by 
the personal representative of an insolvent estate, but 
in such case the claim may be asserted as a matter of 
defense only and not as a basis for an affirmative recov¬ 
ery. 

Although there is authority to the contrary, 46 as 
a general rule where an estate is insolvent no pres¬ 
entation of a demand is necessary to authorize its 
use as a set-off in a suit brought by the personal 
representative, the statutes of non-claim being very 
generally held not to apply under these circum¬ 
stances. 47 Under such circumstances, however, a 
set-off can be used as matter of defense only, and 
not as the foundation of a recovery of any bal¬ 
ance, 48 and if the amount claimed by way of set¬ 
off is greater than the amount due the estate claim¬ 
ant cannot recover the balance without due presen¬ 
tation of the demand. 49 

Equitable principles applicable. In the case of 
mutual claims between an insolvent estate and a 
creditor or a debtor, set-off takes place by opera- 


35. Okl.—Murphy v. Colton, 44 P. 
20 S, 4 Okl. 181. 

24 C.J. p 760 note 99. 

36. Minn.—Browning v. Eiken, 249 
N.W. 573, 189 Minn. 375. 

24 C.J. p 760 note 1. 

37. Conn.—Rose v. Clark, 1 Root 
229. 

38. Mich.—Quinn v. McGovern, 56 
N.W. 226, 97 Mich. 114. 

24 C.J. p 760 note 3. 

39. Wyo.—Dallas Dome Wyoming 
Oil Fields Co. v. Brooder, 97 P.2d 
311, 55 Wyo. 109. 

“Barred” construed 

Under statute providing that all 
claims against decedent’s estate 
shall he filed within time limited in 
notice, and any claim not so filed is 
“barred forever,” term “barred” is a 
technical term applied to actions or 
suits and refers to same things as 
statute providing that no action 
shall be maintained on a claim 
against an estate unless claim is 
first presented to executor or admin¬ 
istrator.—Dallas Dome Wyoming Oil 
Fields Co. v. Brooder, supra. 


40. Cal.—Reveal v. Stell, 205 P. 875, 
56 Cal.App. 463—Title Insurance 
& Trust Co. v. Gould, 191 P. 556, 
47 Cal.App. 533. 

24 C.J. p 761 note 4. 
riling of claim not shown 

Where one partner of a banking 
firm died, and an administrator was 
appointed for his estate, and a re¬ 
ceiver was appointed for the firm, 
claim of set-off for money had and 
received, for money lent, and money 
due on account stated, in the receiv¬ 
er's action on notes to the firm, was 
not the filing of a claim against the 
estate of the deceased partner, 
which wou'd entitle claimant to set 
off against the administrator a claim 
for balance of the price of shares of 
stock sold by claimant to decedent. 
—Stuart v. Lott, 136 3ST.E. 454, 304 
Ill. 170, reversing 222 Ill.App. 338. 

41. Utah.—Rockhill v. Creer, 189 P. 
668, 56 Utah 119. 

42. R.I.—Hall v. Greene, 52 A. 1087, 
24 R.I. 286. 

24 C.J. p 761 note 5* 
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43. N.J.—Emson v. Allen, 41 A. 703, 
62 N.J.Law 491. 

44. N.H.—Jones v. Jones, 21 N.H. 
219. 

45. Vt.—Nims v. Rood, 11 Vt. 96, 
34 Am.D. 669. 

46. Ala.—Shelton's Adm'r v. St. 
Clair, 64 Ala. 565—Murdock v. 
Rousseau's Adm'r, 32 Ala. 611. 

47. R.I.—Troup v. Mechanics' Nat. 
Bank, 53 A. 122, 24 R.I. 377. 

24 C.J. p 761 note 9. 

Reason for rule 

This defense is not in the nature 
of a counterclaim, but in effect that 
no indebtedness exists.—Pendleton 
v. Heilman Commercial Trust & Sav¬ 
ings Bank, 208 P. 702, 58 Cal.App. 
448. 

48. ‘ R.I.—Clarke v. Lincoln Trust 
Co., 149 A. 592, 50 R.I. 493. 

24 C.X p 761 note 10. 

49. i R.I.—Clarke v. Lincoln Trust 
Co., supra. 

24 C.J. p 761 note 1L 
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tion of law on principles of equity and independ¬ 
ently of the statutes relating to set-off. 50 

§ 723. — Necessity of Pleading Set-Offs 

In a suit by a personal representative the defendant 
is not required to plead a set-off or counterclaim, but 
unless properly pleaded it may not be asserted. 

In a suit by a personal representative defendant 
is not bound to plead a set-off, 51 unless he wishes 
to recover thereon ; 52 but a set-off or counterclaim 
cannot be asserted unless properly pleaded. 53 

§ 724. Actions against Personal Representa¬ 
tives 

In actions against personal representatives on claims 
against the decedent they may set off claims in the de¬ 
cedent’s favor against the plaintiff. 

In actions against personal representatives on 
claims against decedent they are entitled to set off 
claims in decedent’s favor against plaintiff. 54 The 


general rule is that a personal representative, when 
sued in his official capacity, may set off only those 
claims which decedent himself might have pleaded 
and which are due to his estate, 55 and, as appears in 
the C.J.S. title Set-off and Counterclaim § 50, also 
57 C.J. p 452 notes 26-28, he cannot set off a claim 
due him in his individual capacity. 

Although there is authority to the contrary, 56 
it has been held that in an action for a debt due 
from decedent, the representative cannot set off a 
sum due from plaintiff to him as representative for 
goods of his decedent which he had sold as repre¬ 
sentative, 57 or a sum due from plaintiff to him as 
a result of transactions entered into in carrying on 
decedent’s business; 58 nor, in an action against a 
personal representative on checks given by the de¬ 
cedent in payment for personalty purchased just 
prior to his death can a sum received by plaintiff 
from the sale of other personalty belonging to the 


50. R.I.—Troup v. Mechanics’ Nat. 
Bank, 53 A. 122, 24 R.I. 377—Hall 
v. Greene, 52 A. 1087, 24 R.I. 286. 

51. Tenn.—Gregory v. Hasbrook, 1 
Tenn.Ch. 218. 

24 C.J. p 761 note 13. 

52. Ill.—Patterson v. Steele, 36 Ill. 
272. 

53. Mass.—Adams v. Butts, 16 Pick. 
343. 

Wis.—Randall v. Beidle, 1 N.W.2d 
71, 239 Wis. 285. 

Claim for expenditures on decedent's 
behalf 

In administratrix’ suit against de¬ 
cedent’s son for balance of money 
taken from decedent’s person on her 
death for expenses of her last sick¬ 
ness and her funeral, wherein son 
alleged that all money was expend¬ 
ed for such items, but did not seek 
to set off any claim against dece¬ 
dent’s es'tate for expenditures on 
decedent’s behalf, sen was liable for 
balance sued for.—Gullatt v. Thomp¬ 
son, 196 S.E. 107, 57 Ga.App. 669. 

54. Mass.—Gannon v. Ruffin, 24 N. 
E. 37, 151 Mass. 204. 

24 C.J. p 761 note 16. 

Exclusiveness of arbitration statutes 
The statutes providing for sub¬ 
mission to arbitration of disputed 
claims between executor or adminis¬ 
trator in his representative capacity 
and another person or decedent's -es¬ 
tate represented do not preclude re¬ 
coupment although items involved 
are already subject of litigation on 
appeal from allowance of adminis¬ 
trator’s account, as form of proce¬ 
dure provided for in such statutes is 
not exclusive.—In re Delligan’s Es¬ 
tate, 13 A-2d 282, 111 Vt. 227. 
Jurisdiction of court 
The common pleas court in action] 


of assumpsit against an estate on 
notes executed by decedent did not 
have jurisdiction of set-off and coun¬ 
terclaim which was based on ground 
that plaintiff as executor of the es¬ 
tate was negligent in failing prompt¬ 
ly to liquidate decedent’s personal 
assets, which negligence resulted in 
a loss, since the tribunal for adjudi¬ 
cation of claim against an executor 
is the orphans’ court.—Real Estate 
Savings & Trust Co. of Allegheny v. 
Lewis, 16 A.2d 13, 340 Pa. 86. 

Claims which may not be set off, etc. 

(1) In daughter’s action against 
father’s executrix cn claim for serv¬ 
ices rendered to father and to moth¬ 
er after father’s death, pursuant to 
contract with father for compensa¬ 
tion, by caring for them in the home 
during their ill health, executrix was 
not entitled tc set-off under circum¬ 
stances for support given daughter 
by father and his estate while 
daughter was furnishing such care. 
-—Witt v. Witt, 12 N.E.2d 1013, 105 
Ind.App. 415. 

(2) Administrator sued for serv¬ 
ices rendered decedent could not 
counterclaim for payments by dece¬ 
dent to claimant.—In re WiJlmott’s 
Estate, 230 N.W. 330, 211 Iowa 34, 71 
A.L.R. 1018. 

(3) In ward’s suit against tutor’s 
administrator for failure to pay 
plaintiff s special mortgage as pre¬ 
ferred claim, ta&es paid by adminis¬ 
trator on land covered by mortgage 
were not deductible from sale price 
in determination of amount due ward, 
where after payment of privileged 
claims against estate, sufficient 
funds remained to pay taxes.—Hall 
v. Courtney, 165 So. 458, 184 La. 80. 

(4) In suit against administrator 
of tutor’s estate for failure of ad¬ 
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ministrator to list and pay claim of 
ward as preferred claim, administra¬ 
tor was not entitled to set off an 
amount expended by tutor for minor 
m excess of ward’s revenue, "where 
tutor failed to file accounting or to 
obtain authorization to use any of 
ward’s capital.—Hall v. Courtney, 
supra. 

(5) In action by intestate’s wife 
against administratrix, with whom 
intestate had entered into bigamous 
marriage, administratrix’ counter¬ 
claim for affirmance of her marriage 
to intestate, or judgment to offset 
against wife’s recovery, was insuffi¬ 
cient to authorize equitable relief, 
where disclosing that county court 
had adjudged plaintiff to he intes¬ 
tate’s lawful wife, and alleging that 
if administratrix was not intestate’s 
wife, she married intestate in reli¬ 
ance on his fraudulent representa¬ 
tions.—Clark v. Sloan, 254 N.W. 653, 
215 Wis. 423. 

55. Me.—Rich v. Hayes, 64 A. 656, 
101 Me. 324, 115 Am.S.R. 321, 8 Ann. 
Cas. 304. 

24 C.J. p 762 note 17. 

Showing ownership in estate 

Executrix sued on testator’s note 
could not set off note executed by 
plaintiff and indorsed to ”M. S. ex.,” 
without alleging facts showing legal 
or equitable ownership of note in 
estate.—Shingler v. Furst, 168 S-EL 
557, 176 Ga. 497. 

56. Iowa.—Eldredge v. Bell, 19 N.W. 
879, 64 Iowa 125. 

57. Del.—Smith v. Edwards, 6 Del. 
427.. 

N.C.—Barnard v. Jordan, 25 N.C. 268. 

58. Minn.—A. L. Goetzmann Co. v. 
Gazett, 214 N.W. 895, 172 Minn. 68. 
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estate be offset. 59 In an action against the person¬ 
al representative to recover a debt owed by dece¬ 
dent the representative may recoup claims arising 
out of the transaction and connected with the sub¬ 
ject matter of the action, including claims which 
accrued after, as well as those which accrued be¬ 
fore, decedents death. 60 In a proceeding in the es¬ 
tate by a bank to enforce payment of a debt due it 
from the estate, want of mutuality will not pre¬ 
vent the personal representative from setting off 
a deposit of estate funds made with the bank by 
the personal representative, even though the bank 
is insolvent. 61 In an action against the personal 
representative on a claim for services as attorney 
for the personal representative, notes given such 
personal representative in renewal of notes owed 
decedent and thereafter barred by the statute of 
limitations may not be offset. 62 

In an action against a former administrator by 
the successor administrator to recover assets of the 
estate which came into the former administrator’s 
hands subsequent to the death of decedent, a debt 
owed by decedent to the former administrator can¬ 
not be set off. 62 

Claim paid without presentment. In an action 
against the personal representative .a valid claim 
against the estate which was paid to plaintiff with¬ 
out presentation cannot be used as an offset. 64 

Claim purchased after decedent’s death. The rep¬ 
resentative may not set off a demand purchased by 
him after the death of decedent against a debt due 
by the estate to the person against whom such de¬ 
mand exists. 65 

Commissions due ■representative . After the ad¬ 
ministration is wound up the commissions are due 
the administrator and ascertainable and may be 


counterclaimed in any action by the heirs without 
being reduced to judgment. 66 

Counterclaim for wrongful death. In an action 
brought against decedent in his lifetime for dam¬ 
ages arising out of an automobile accident the per¬ 
sonal representative may, on decedent's death as a 
result of injuries received in the accident, file a 
cross action or counterclaim for the wrongful death 
of decedent. 67 * 

Individual and joint claims. It has been held that 
an individual claim of the estate may not be set 
off against a joint claim against the estate, 68 al¬ 
though in a case in which an individual claim was 
set off against a joint and several claim it has been 
stated that an individual claim of decedent may be 
set off against a debt owed by decedent jointly with 
another. 69 

Legacies or distributive shares. In an action 
against the personal representative for distribution 
of legacies, debts due the estate which are barred 
by the statute of limitations cannot be offset. 70 
Where an executor voluntarily pays a legacy with¬ 
out a refunding bond and afterward the estate is 
found to be insolvent, the executor may, in an ac¬ 
tion by the legatee against him for a debt due from 
testator, set off what he has paid on the legacy be¬ 
yond the proportion which he should have paid. 71 

Liquidated and unliquidated claims. It has been 
held that in an action on a liquidated demand, a 
cross action on an unliquidated demand will not be 
allowed. 72 

Necessity of pleading set-off. An administrator 
is not bound to set off any debt or demand which 
the estate may have against a suing creditor, and 
his failure, to do so will not bar such debt or de- 


59. Cal.—Aimo v. Mitchell, 12 P.2d 
1059, 124 CalApp. 497. 

60. Vt.—In re Delligan’s Estate, 13 
A.2d 282, 111 Vt. 227. 

61. Cal.—People v. California Safe 
Deposit & Trust Co., 141 P. 1181, 
168 Cal. 241, L.R.A.1915A 299. 

62. Cal.—In re Cates* Estate, 232 P. 
972, 195 Cal. 319. 

Xffect of agreement to offset 

Such offset is not allowed even 
though the maker of the notes oral¬ 
ly agreed that they should be offset 
against any attorney's fees he might 
earn.—In re Cates* Estate, supra 

63. Ohio.—Williams v. Williams, 5 
IN’.E.2d 956, 54 Ohio App. 13. 

64. Wash.—Jones v. Peabody, 45 P. 
2d 915, 182 Wash. 148, 100 A.L.R. 
.64. 

65. Me.—Rich v. Hayes, 64 A. 656, 


101 Me. 324, 115 Am.S.R. 321, 8 
Ann.Cas. 304. 

24 C.J. p 762 note 20. 

66. N.C.—Barlow v. Norfleet, 72 N. 
C. 535. 

67. N.C.—Johnson v. Smith, 1 S.E. 
2d 834, 215 N.C. 322. 

Nonmaturity of claim at commence- 
ment of action 

The counterclaim is permissible 
notwithstanding it was not matured 
before action was commenced, since 
counterclaim arose out of same 
transaction as that which was foun¬ 
dation of plaintiff's claim and was 
connected with subject of action.— 
Johnson v. Smith, supra. 

68. Wis.—In re Nitka’s Will, 242 N. 
W. 504, 208 Wis. 181. 

69. Miss.—Eyrich v. Capital State 
Bank, 6 So. 615, 67 Miss. 60. 
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70. Cal.—In re Clifford's Estate, 60 
P.2d 302, 16 Cal.App.2d 123—In re 
Schaeffer’s Estate, 200 P. 508, 53 
Cal.App. 493. 

Me.—Holt v. Libby, 14 A. 201, 80 
Me. 329. 

N.Y.—Kimball v. Scribner, 161 N.Y. 

S. 511, 174 App.Div. 845. 

Pa.—In re Light’s Estate, 20 A. 536, 
136 Pa. 211—Reed v. Marshall, 90 
Pa. 345. 

71. N.J.—Harris v. White, 5 N.J. 
Law 422. 

24 C.J. p 762 note 24. 

72. Tex.—Reef v. Hamblen, Civ. 
App., 47 S.W.2d 375, error refused. 

Conversion of property 

In suit against administrator for 
funeral expense, administrator's 
cross action for conversion of per¬ 
sonalty belonging to deceased’s es¬ 
tate was properly stricken.—Reef v. 
Hamblen, supra. 
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mand.* 3 In some jurisdictions the offset must be 
pleaded in order to be available/ 4 but in others it 
has been held that in an action against a personal 
representative for a debt of the decedent, pay¬ 
ments, credits, or off-sets are in issue, although not 
pleaded by defendant." 5 

Offset against counterclaim. It has been held 


§ 725 

that plaintiff in an action against a personal repre- 
] sentative in which a counterclaim demanding affirm- 
j ative relief is interposed may, for the purpose of 
| overcoming the counterclaim to any extent to which 
it may be allowed and not to obtain affirmative re¬ 
lief thereon, offset a claim against the counterclaim 
without first presenting it as a claim against the 
estate. 76 


D. JURISDICTION AND VENUE 


§ 725. Jurisdiction 

a. In general 

b. Jurisdiction of equity 

c. Particular actions 

a. In General 

Actions on claims In favor of or against a decedent’s 
estate usually should be brought in courts of ordinary 
jurisdiction rather than in probate courts, but the rule 


varies according to the terms of applicable constitutional 
and statutory provisions. 

In determining what court has jurisdiction of ac¬ 
tions on claims in favor of or against a decedent’s 
estate, the terms of applicable constitutional and 
statutory provisions are controlling. 77 While the 
statutes sometimes permit actions against the es¬ 
tate to be brought in the probate court, 78 such stat¬ 
utes do not necessarily provide an exclusive mode 
of procedure, 7 ® and usually actions on claims in 


73. Ill.—Ward. v. People, 77 XlLApp. 
522. 

74. La.—Hall v. Courtney, 165 So. 
458. 184 La. 80. 

75. Tex.—Granberry v. Granberry, 
90 S.W. 711, 40 Tex.Civ.App. 420. 

24 C.J. p 762 note 27. 

76. Wash.—Green v. Harris, 193 P. 
69C, 113 Wash. 259. 

77. Idaho.—-Flynn v. Driscoll, 223 
P. 524, 38 Idaho 545, 34 A.L.R. 352. 

Miss.—State ex rel. Gully v. Massa¬ 
chusetts Bonding: & Insurance Co., 
191 So. 285, 187 Miss. 66. 

Tex.—Felton v. Poynor, Civ.App., 156 
S.W.2d 277. 

“Court of record” In statute pro¬ 
viding that demands against estate 
can be established by judgment or 
decree of some court of record re¬ 
fers only to courts of record in Mis¬ 
souri, which would include federal 
courts in Missouri if presented case 
involved federal jurisdiction.—In re 
Thompson’s Estate, 97 S.W.2d 93, 
339 Mo. 410—Stephens v. Bernays, 
24 S.W. 46, 119 Mo. 143. 

Circuit court 

Under a statute providing that ac¬ 
tions may be prosecuted against ex¬ 
ecutors in the circuit court when the 
county court cannot afford a remedy 
as adequate or efficient, the circuit 
court has jurisdiction of a suit by 
executors of a deceased director of 
a corporation to wind up the corpo¬ 
ration, in which a cross bill is filed 
against the executors to recover, as 
a corporate asset, a sum alleged to 
be due the corporation from the es¬ 
tate of the director because of his 
wrongful conversion of the goodwill 
of the corporation.—Lindemann v. 
Rusk, 104 N.W. 119, 125 Wis. 210. 


County court had jurisdiction of a 
suit to have a rejected claim against 
an estate, evidenced by note, secured 
by lien on realty, allowed as a ma¬ 
tured secured claim to be paid in 
due course of administration, where 
claim sought to be established arose 
prior to enactment of the statute 
establishing methods of presenting 
and enforcing claims against an es¬ 
tate for moneys which are secured 
by liens.—Riley v. Walton, Tex.Civ. 
App., 140 S.W.2d 590. 

Action founded on contract may, 
under Comp.L.1913 § 8798, be main¬ 
tained by an administrator in same 
courts m which action could have 
been maintained by intestate.—Mc¬ 
Donald v. First Nat. Bank, 224 N.W. 
676, 58 N.D. 49. 

Action of trespass 

Statutes giving a court jurisdic¬ 
tion over all suits of executors and 
administrators on any “demand” 
against the estate confer on such 
court jurisdiction of an action of 
trespass for acts committed by dece¬ 
dent.—Mayberry v. McClurg, 51 Mo. 
256. 

78- Mo.—McConnon & Co. v. Kuhl- 
mann, 278 S.W. 822, 220 Mo.App. 
821. 

24 C.J. p 763 note SO. 

Probate jurisdiction of disputed 
claims against estate see supra § 
446. 

Action against surety’s estate 

Probate court had jurisdiction of 
action against estate of deceased 
surety or guarantor.—McConnon & 
Co. v. Kuhlm&nn, supra. 

Claim for support of indigent Insane 
child 

Under a statute imposing liability 
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to commonwealth on father of in¬ 
digent insane adult child for his 
maintenance, on father’s death prop¬ 
er forum for enforcement of such 
liability against his estate Is the or¬ 
phans’ court administering it.—In re 
Harnish's Estate, 110 A. 761, 26S Pa. 
128. 

Proceeding in nature of replevin 

Surrogate’s court has jurisdiction 
of proceeding, in nature of replevin, 
by corporation to require executors 
of its deceased president’s estate to 
turn over assets he contracted to 
transfer to it and stocks and notes 
purchased by him from corporate 
funds.—In re Enright's Estate, 267 
N.Y.S. 483, 149 Misc. 353. 

Petition to require production of 
testamentary papers 
Pa.—In re Clunen’s Estate, 34 Pa. 

Dist. & Co. 490. 

79n Statute authorizing summary 
trial in the court of probate juris¬ 
diction does not provide the exclu¬ 
sive mode of trial or preclude an 
action in a court of ordinary juris¬ 
diction.—In re McCormick, 143 P. 
915, 144 P. 425, 72 Or. 608. 
Jurisdiction concurrent with circuit 
court 

Under a statute providing that 
any person having a demand against 
an estate may establish it by the 
judgment or decree of some court 
of record in the ordinary course of 
proceedings, and exhibit a copy of 
such judgment or decree in the pro¬ 
bate court, the circuit court has. 
concurrent jurisdiction with the pro¬ 
bate court in the matter of estab¬ 
lishing claims against the estate.— 
Pryor v. Kopp, 119 S.W.2d 228, 342 
Mo. 887—Linn County Bank v. Clif¬ 
ton, 172 S.W. 388, 263 Mo. 20Q-—State 
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favor of 80 or against 81 an estate should be brought 
in courts of ordinary jurisdiction and not in the 
probate court. While a court of probate jurisdic¬ 
tion may entertain proceedings in the nature of a 
discovery against persons charged with secreting 
or refusing to account for property belonging to 
an estate, yet its power ends with the discovery, so 
that the right or title of decedent to property 
claimed by or from his administrator must if an 
adjudication becomes necessary be litigated in 
courts of ordinary jurisdiction. 82 

As a general rule, an executor or administrator 
cannot sue or be sued in any jurisdiction other than 
the one in which he was appointed. 83 Where nei¬ 
ther the common law nor statutes of a state permit 


the bringing of an action against the executors or 
administrators of a deceased resident, the courts of 
that state are without jurisdiction to pass on a cause 
of action allowed under the law's of another state. 84 

b. Jurisdiction of Equity 

In a proper case controversies arising on claims in 
favor of or against the estate of a decedent may be sub¬ 
mitted to a court of equity. 

Controversies arising on claims in favor of or 
against the estate of decedent may be submitted to 
a court of equity, in a proper case, 85 as, for ex¬ 
ample, where the remedy at law or in the probate 
court is inadequate, or where the relief sought is 
peculiarly within the realm of equity jurisdiction. 88 


ex rel. Lefholz v. McCracken, 95 S. 
W.2d 1239, 231 Mo.App. 870—State 
ex rel. Cantley v. Akin, 22 S.W.2d 
836, 224 Mo.App. 114. 

80. U.S.—In re Von Ruden, D.C. 

Minn., 22 F.2d 860. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

Mo.—Hanssen v. Karbe, 115 S.W.2d 
109, 234 Mo.App. 663, transferred, 
see. Sup., 106 S.W.2d 415. 

Pa.—In re Strohm’s Estate, 13 Pa. 
Dist. & Co. 436. 

Wis.—In re George’s Estate, 274 N. 
W. 294, 225 Wis. 251, vacating 

mandate 270 N.W. 538, 225 Wis. 
251. 

24 C.J. p 762 note 28. 

County court, not probate court 
before commissioners, was proper 
place for executrix to proceed on 
note.—Murphy v. McMahon, 135 A. 3, 
100 Vt. 86. 

Probate jurisdiction only by way of 
set-off 

County courts have no jurisdiction 
in probate over action for recovery 
from third parties of assets or mon¬ 
eys belonging to, or alleged to be 
due to, estate except by way of set¬ 
off or counterclaim.—In re George’s 
Estate, 274 N.W. 294, 225 Wis. 251, 
vacating mandate 270 N.W. 538, 225 
Wis. 251—In re Kallenbach’s Estate, 
199 N.W. 152, 184 Wis. 171. 

Third person not interested in es¬ 
tate except as debtor or creditor 
could not be compelled through 
plenary proceedings to come into or¬ 
phans’ court to have there deter¬ 
mined a dispute between him and 
the administrator.—Dulin v. Talbot 
Bank of Easton, 162 A. 663, 163 Md. 
294. 

Statute as authorizing suit for can-, 
collation 

The statute giving to the owner of 
a bond or written agreement to con¬ 
vey property the right to bring an 
action in the county court against 
the executor or administrator of the 


one executing the agreement, for 
specific performance, does not give 
the executor or the administrator 
the right to institute an original 
action in the county court for can¬ 
cellation of such an agreement.— 
Felton v. Poynor, Tex.Civ.App., 156 
S.W.2d 277. 

81. Idaho.—Flynn v. Driscoll, 223 P. 
524, 38 Idaho 545, 34 A.L.R. 352. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A, 856, 
164 Md. 69. 

24 C.J. p 763 note 29. 

Action for support of minor child 
Superior court had jurisdiction of 
action to enforce claim against de¬ 
ceased’s estate for support of minor 
child under property settlement ap¬ 
proved by divorce decree.—Newman 
v. Burwell, 15 P.2d 511, 216 Cal. 608. 
Action for waste 

Wis.—Payne v. Meisser, 187 N.W. 
194, 176 Wis. 432. 

82. Or.—Gardner v. Gillihan, 27 P. 
220, 20 Or. 598. 

24 C.J. p 768 note 20. 

83. N.V.—In re Killough’s Estate, 
265 N.Y.S. 301, 148 Misc. 73. 

24 C.J. p 768 note 24. 

Actions by and against foreign rep¬ 
resentatives generally see infra §§ 
1007-1014. 

Capacity of personal representative 
to sue or be sued generally see su¬ 
pra § 688. 

84. N.Y.—Herzog v. Stern, 191 N.E. 
23, 24, 264 N.Y. 379, reversing 267 
N.Y.S. 968, 240 App.Div. 881, re¬ 
versing 265 N.Y.S. 72, 148 Misc. 25, 
and certiorari denied 55 S.Ct. 112. 
293 U.S. 597, 79 L.Ed. 690. 

“The rights and obligations of ex¬ 
ecutors and administrators appointed 
by our courts are defined by our law, 
and our courts are without jurisdic¬ 
tion to grant a judgment binding on 
the executors or administrators ap¬ 
pointed here unless our law makes 
provisions for such actions against 
executors and administrators.”—Her¬ 
zog v. Stern, supra. 
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Recognition or enforcement of for¬ 
eign law generally see Conflict of 
Daws § 3. 

85- Md.—Turk v. Grossman, 6 A. 

2d 639, 176 Md. 644. 

Miss.—Mobile & O. R. Co. v. Swain, 
145 So. 627, 164 Miss. 825. 

Tenn.—Hyder v. Hyder, 66 S.W.2d 
235, 16 Tenn.App. 64. 

Proceeding against intermeddler and 
embezzler 

The representative may file a bill 
in chancery against one who inter¬ 
meddles and embezzles goods of the 
estate, instead of proceeding at law, 
where statutes expressly authorize a 
suit in equity under these circum¬ 
stances.—Thorn v. Tyler, 3 Blackf., 
Ind., 504. 

86. Ark.—Christian v. People’s Trust 
Co., 45 S.W.2d 857, 185 Ark. 55. 
Conn.—McDonald v. Hartford Trust 
Co., 132 A. 902, 104 Conn. 169. 
D.C.—Stockman v. Fagan, 29 F.2d 
440, 58 App.D.C. 240. 

Ky.—Lewis v. Lewis' Adm’r, 27 S.W. 

2d 940, 234 Ky. 227. 

Md.—Turk v. Grossman, 6 A. 2d 639, 
176 Md. 644. 

Mich.—Detroit Trust Co. v. Strug¬ 
gles, 278 N.W. 385, 283 Mich. 471 
—El well v. Pierce, 166 N.W. 874, 
200 Mich. 479. 

N.J.—Ward v. McLellan, 173 A. 589, 
116 N.J.Eq. 308, reversed on other 
grounds 176 A. 571, 117 N.J.Eq. 
475. 

N.Y.—In re Crowley’s Will, 4 N.Y.S. 

2d 885, 167 Misc. 840. 

Okl.—Taliaferro v. Reirdon, 99 P.2d 
522, 186 Okl. 603. 

Va.—Wheatley v. Stapleton, 144 S.E. 
471, 151 Va. 295. 

W.Va.—Murray v. Price, 172 S.E. 541, 
114 W.Va. 425. 

24 C.J. p 763 notes 35-37. 

Personal representative as trustee 
The relation between an adminis¬ 
trator or executor and the parties 
interested in the estate is one of ex¬ 
press trust, which equity has the 
power to enforce.—State v. Circuit 
t Court of La Crosse County, 188 N. 
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The jurisdiction of equity cannot be invoked, how¬ 
ever, where the remedy at law is plain, adequate, 
and complete, or where no special circumstances 
requiring the aid of a court of equity are dis¬ 
closed. 87 

When a court of equity has assumed jurisdiction, 
in order to administer complete relief it may hear 
and determine issues not sounding strictly in equi¬ 
ty. 88 Where suit is brought on a claim secured by 


a mortgage or trust deed, the court may determine 
the validity of the trust deed, 89 and the mortgage 
being an incident of the debt, the court has jurisdic¬ 
tion to settle and determine conflicting claims and 
interests thereunder. 90 Where a claim against de¬ 
cedent’s estate is transferred from the orphans' court 
to the chancery court, the latter will take it in the 
plight and condition it is then in, and proceed with 
it like other chancery causes, applying the law reg- 


W. 645, 177 Wis. 548—24 C.J. p 763 
note 37. 

Exhaustion of legal remedies 

Where a creditor has exhausted le¬ 
gal remedies without avail, he may 
sue in equity to subject to his claim 
an interest in the estate.—Bsnmck v. 
Ben nick, 62 N.C. 45. 

Setting aside judgment 

Judgment obtained against de¬ 
ceased husband by fraud may be 
canceled in equity by widow, as his 
personal representative.—Phillips v. 
Phillips, 137 S.E. 561, 163 Ga. 899. 
Establishing priority over creditors 

Under a statute authorizing the 
probate court to allow an executor a 
reasonable charge for legal advice 
and services, and five per cent on 
money arising from the sale of real 
estate, where a will authorized an 
executor to sell land and he em¬ 
ployed plaintiffs to give him legal 
advice concerning the management of 
the estate, and employed them to find 
a purchaser for the land, and they 
did so, whereby a sale was consum¬ 
mated, they were entitled to maintain 
a suit in equity against the admin¬ 
istrator de bcnis non with the will 
annexed to recover for such services, 
it appearing that their remedies at 
law in the probate court would have 
obtained allowance of their demands 
as of the fifth class, and the nature 
of the demands being such that they 
snouid be paid in priority to credi¬ 
tors.—Matson v. Pearson, 97 S.W. 
983, 121 Mo.App. 120. 

Suit for injunction against an ad¬ 
ministrator, charging a conspiracy 
between him and another, a resident 
of the county, to defraud the estate, 
and the distributee and creditors, and 
praying substantial relief against the 
other defendant is within the juris¬ 
diction of the superior court of the 
■county—Kelly v. Jeffries, 95 S.E. 287, 
147 Ga. 7*1. 

Action against executors, legatees, 
and distributees 

(1) To recover money paid to the 
distributee in case new debts appear 
against the intestate, the remedy of 
the administrator is in equity.- -Tur¬ 
ner v. Egerton, 1 Gill & J., Md., 430, 
19 Am.D. 235. 

<2) Equity has jurisdiction of a 
bill by a creditor to enforce his de¬ 
mand against the executors and lega¬ 


tees, to whom assets have been deliv¬ 
ered cn the undertaking to pay all 
demands.—Moore v. Coldwell, 29 S.C. 
Eq. 22 —24 C.J. p 763 note 36. 

(3) The jurisdiction of equity in 
such a case rests primarily on the 
trust impressed on the assets for 
benefit of creditors.—Turk v. Gross- 
man, 6 A.2d 6S9, 176 Md. 644. 
Territorial jurisdiction 

The general jurisdiction of equity 
over accounts of fiduciaries, trusts, 
and other fiducial relations in connec¬ 
tion with deceased’s personalty was 
not confined to the court having ter¬ 
ritorial jurisdiction within the coun¬ 
ty or Baltimore city where deceased 
was a resident at his death and 
where his personal estate was in 
course of administration.—Turk v. 
Grossman, supra. 

87. U.S.—Shelton v. Davis, C.C.A. 
Fla., 65 F.2d 591. 

Md.—Levin v. Goodman, 136 A. 532, 
152 Md. 185. 

Mass.—Hatte v. Forand, 12 N.E.2d 
102, 299 Mass. 185—Hooker v. Por¬ 
ter, 171 N.E. 713, 271 Mass. 441. 
Mo.—State ex rel. Nuts v. Bruce, 70 
S.W.2d S54, 334 Mo. 1107—Grace 
v. Lee, 57 S.\V.2d 1095, 227 Mo. 
App. 766—Curlee Clothing Co. v. 
Boxer, App., 51 S.W.2d 894. 

N.J.—Githsns v. Atlantic Safe Depos¬ 
it & Trust Co., 120 A. 33, 94 N.J.Eq. 
455. 

N.Y.—Prime v. Nichols, 299 N.T.S. 

629, 252 App.Div. 446. 

S.C.'—Hundley Hudgens Co. v. Wat¬ 
son, 183 S.E. 3^1, 178 S.C. 477. 
Va.—Long v. Long, 144 S.E. 447, 151 
Va. 156. 

W.Va.—Moody v. Keith, 155 S.E. 916, 
109 W.Va. 645. 

21 C.J. p 58 note 13—24 C.J. p 763 
note 38. 

Where bond is given, resort to 
equity for collection or protection of 
claim is generally unnecessary, since 
suit against administrator and se¬ 
curities on statutory bond usually af¬ 
fords adequate remedy at law.—But¬ 
ler v. Floyd, 191 S.E. 460, 184 Ga. 
447. 

Recovery of money loaned 

One demanding, in his capacity as 
administrator, money of his intes¬ 
tate alleged to have been lent to, 
and invested by, decedent, and re¬ 
tained by him until the time of his 
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death, and praying that defendant, 
as administrator of decedent, be re¬ 
quired to pay over the money with 
interest, has an adequate remedy at 
law, and cannot invoke the aid of 
equity, especially where the testi¬ 
mony in support of the claim con¬ 
sists of evidence under the control of 
claimant.—McKee v. Allen, 103 S.W. 
76, 204 Mo. 655. 

Recovery of property wrongfully in¬ 
ventoried 

If property of a person is inven¬ 
toried by an administrator as belong¬ 
ing to an estate, the owner may sue 
at law for its recovery and a bill in 
equity will not lie, where the remedy 
at law is adequate.—Beekraan v. Cot¬ 
trell, 31 A. 29, 51 N.J.Eq. 337. 

Statute authorizing action for money 
judgment 

A statute providing that actions, 
commenced against executors after 
decedent’s death, shall be considered 
demands legally exhibited against the 
estate from the time of serving the 
original process on the executor has 
reference to the time when claims 
shall be considered exhibited, and 
is not authority for the maintenance 
of a bill in equity to obtain an al¬ 
lowance fGr a money judgment.— 
McKee v. Allen, 103 S.W. 76, 204 
Mo. 655. 

88. U.S.—Brooks v. Yarbrough, C.C. 
A.Okl., 37 F.2d 527. 

Complete relief in equity generally 
see Equity § 599. 

Right to possession 

Issue involving right to posses¬ 
sion of household furniture may 
properly be heard in equity as in¬ 
cidental to underlying equitable ju¬ 
risdiction in accounting.—Stockman 
v. Fagan, 29 F.2d 440, 58 App.D.C. 
240. 

Claim for care of deceased 

District court, in suit by adminis¬ 
trator to recover from deceased’s 
daughter property claimed to be 
wrongfully withheld from estate, had 
jurisdiction to pass on daughter’s 
claim for care of deceased, without 
referring case to probate court.— 
Finch v. McCrimmom, 52 P.2d 1150, 
98 Colo. 56. 

89. Tex.—Albright v. Allday, Civ. 
APPm 37 S.W. 646. 

90. Tex.—Dyer v. George, 75 S.W. 
48, 32 Tex.Civ.App. 504. 
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ulating such estates in the orphans’ court. 91 

A federal court of equity is without jurisdiction 
of a suit against an executrix to recover for a tort 
alleged to have been committed by her testator, 
where she is not charged as trustee, but solely as 
the personal representative of the tort-feasor. 92 

Interpleader. Where, on a bill in equity by an 
administrator against claimant to determine wheth¬ 
er a note payable to deceased in defendant’s posses¬ 
sion was received by him from deceased as a gift 
causa mortis, both parties consented to the filing of 
a bill of interpleader by the representative of the 
deceased maker of the note and the payment into 
court by him of the amount due thereon, the court’s 
jurisdiction to try the question of ownership of the 
note became unquestionable. 99 

c. Particular Actions 

(1) Actions on joint or joint and several 

obligations 

(2) Actions for legacies or distributive 

shares and to determine devisees’ 

rights 

(3) Actions based on malfeasance or 

misfeasance of personal repre¬ 
sentative 

(4) Suits for specific performance 

(5) Suits to enforce liens 

(6) Actions or suits to set aside fraud¬ 

ulent conveyances 

(7) Actions on contracts of personal rep¬ 

resentative 

(8) Actions on claims of personal rep¬ 

resentative 

(9) Actions to charge personal repre¬ 

sentative individually 

(10) Suits between personal representa¬ 

tives 

.(11) Set-off or counterclaim 

(1) Actions on Joint or Joint and Several 
Obligations 

Vn the absence of statute relief against the estate of 


a deceased promisor on his Joint promise can be had only 
In equity, but an action will lie in a court of law where 
the promise is Joint and several. 

In the absence of a statute providing otherwise, 
relief against the estate of a deceased promisor on 
his joint promise can be had only in equity, and 
an action at law will not lie. 94 Where, however, 
the promise is both joint and several, the several 
promise of decedent constitutes a valid claim, at 
law, against his estate. 95 Statutes providing that, 
for the purposes of suit, joint contracts shall be 
deemed joint and several, and that the executors 
of a joint obligor shall be bound to the same ex¬ 
tent as if the obligation were joint and several, 
do not take from the executors of a joint obligor 
a defense which existed at common law, but mere¬ 
ly enable them to be sued at law, where otherwise 
they could be proceeded against only in equity, and 
are therefore applicable to an action brought against 
such executors, although enacted subsequent to the 
obligation sued on. 96 

Probate jurisdiction . A court of probate has ju¬ 
risdiction of a claim on which decedent is jointly 
and severally liable and may adjudicate on it as an 
equitable money claim. 97 It is otherwise, however, 
as to a claim on which decedent is jointly liable 
with another which must be enforced in a court of 
ordinary jurisdiction, 98 as the living joint obligor 
is not amenable to the jurisdiction of a probate 
court, 99 unless jurisdiction over such claims is con¬ 
ferred on the probate court by statute. 1 

(2) Actions for Legacies or Distributive 
Shares and to Determine Devisees’ 
Rights 

A court of equity has Jurisdiction of a suit to compel 
payment of a legacy or distributive share, although a 
right to maintain an action at law exists in some juris¬ 
dictions. 

A court of equity has jurisdiction of a suit to 
compel payment of a legacy 2 or of a distributive’ 
share, 3 an administrator being considered a trustee 
for the benefit of those entitled to legacies and dis- 


91- Ala.—Taliaferro v. Brown, 11 
Ala. 702. 

98. U.S.—U. S, v. Bitter Root Dev. 

Co., Mont., 133 F. 274, 66 C.C.A. 
652, affirmed 26 S.Ct. 318, 200 U.S. 
451, 50 L.Ed. 550. 

93. N.J.—'Varirk v. Hitt, Ch., 55 A. 
139, affirmed 57 A. 406, 66 N.J.Eq. 
442. 

94. D.C.—White v. Connecticut Gen. 
Life Ins. Co., 34 App.D.C. 460. 

Ill.—Moore v. Rogrers, 19 Ill. 347. 

95. Ill.—Moore v. Rogers, supra. 


96. D.C.—White v. Connecticut Gen. 
Life Ins. Co., 34 App.D.C. 460. 

97. Ill.—Moore v. Rogers, 19 Ill. 
347. 

93. Tex.—Stewart v. Webb, Civ.App., 
156 S.W. 537. 

24 C.J. p 764 note 46. 

99. La.—Gallier v. Walsh, 1 Rob. 
226. 

1. Exclusive jurisdiction, in probate 
court 

Mo.—Wernse v. McPike^ 76 Mo. 249. 
24 C.J. p 764 note 48 [a]. 


2. W.Va.—Blake v. Blake, 115 S.E. 
794, 92 W.Va. 663. 

24 C.J. p 765 note 60. 

Assent by executor is unnecessary, 
as a court of equity, which regards 
the executor as a trustee, will com¬ 
pel him to assent and pay the lega¬ 
cy.—Lark v. Linstead, 2 Md.Ch. 162, 

3. N.J.—Van Buren v. Plainfield 
Trust Co., 22 A.2d 189, 130 N.J. 
Eq. 244—Capraro v. Propati, 13 A. 
2d 318, 127 N.J.Eq. 419, reversing 
8 A.2d 52, 126 N.J.Eq. 67. 

24 C.J. p 765 note 67. 
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tributive shares in an estate. 4 While it has been 
held that this jurisdiction of equity is not taken 
away by the fact that an action at law may be 
maintained for the recovery of a legacy, 5 or dis¬ 
tributive share, 6 there is authority for the contrary 
view ; 7 and where it appears that an adequate rem¬ 
edy exists at law, equity may refuse to exercise its 
jurisdiction. 8 Where a law court has taken juris¬ 
diction and there are legal questions to be deter¬ 
mined, equity may properly refuse to exercise its 
jurisdiction. 9 

Actions at laze. The right to bring actions at 
law to recover legacies or distributive shares is 


sometimes given by statute ; 10 and in a number of 
cases the right to bring such actions has been up¬ 
held independently of any statutory provision, 11 and 
irrespective of whether the promise to pay is ex¬ 
press or merely implied. 12 Under other decisions, 
however, it has been held that an action at law to 
recover a legacy or distributive share will not lie, 13 
unless, in the case of a pecuniary legacy, the execu¬ 
tor has expressly promised to pay it, 14 or, in the 
case of a specific legacy, the executor has assented 
thereto. 15 

Where it is found that the distributee’s share is 
in the hands of one other than the representative, 


Compelling 1 distribution, within two 
years 

(1) Court of equity has jurisdiction 
to compel distribution of decedent’s 
estate before expiration of two years 
in proper case.—Chester v. Turner, 
2S4 S.W. 365, 153 Tenn. 451. 

(2) Jurisdiction of proceedings for 
distribution see supra § 514. 

County, probate, or chancery court 

Under statutory provisions a suit 
for a distributive share or legacy 
may be instituted in the county, pro¬ 
bate, or chancery court of the coun¬ 
ty m which the administration was 
taken out.—Pinkerton v. Fox, 129 S. 
W.2d 514, 23 Tenn.App. 159. 

4. N.H.—Parsons v. Parsons, 9 N. 
R. 309, 32 Am.D. 362. 

24 C.J. p 765 notes 61, 68. 

5. Del.—-Walker v. Caldwell, 67 A. 
1085, 8 Del.Ch. 91. 

24 C.J. p 765 note 62. 

6. Statutory remedy as cumulative 

(1) Even though a statutory reme¬ 
dy by action at law is given for 
the recovery of a distributive share 
of an estate, this remedy is merely 
cumulative and does not qualify or 
limit the jurisdiction of equity over 
the subject.—Dorsheimer v. Rorback, 

23 N.J.Eq. 46, affirmed 25 N.J.Eq. 516 
—Frey v. Demarest, 16 N.J.Eq. 236. 

(2) A statute providing that “any 
distributee or legatee of an estate 
may, after the expiration of two 
years from the grant of letters, ap¬ 
ply to the county, circuit, or chan¬ 
cery court of the county or district 
in which administration was taken 
out, to compel the payment of his 
distributive share or legacy,” is in¬ 
tended to expedite the recovery of 
distributive shares where there is no 
controversy or dispute about them, 
and does not deprive the court of 
chancery of its inherent and statu¬ 
tory jurisdiction to hear and deter¬ 
mine complicated disputed questions 
arising in the administration of es¬ 
tates.—Chester v. Turner, 284 S.W. 
365, 153 Tenn. 451. 

7- Mass.—Gale v. Nickerson, 24 N.EL 
406, 151 Mass. 428, 9 L.R.A. 200. 

24 C.J. p 765 note 63. 


8. N.J.—Wyckoff v. O'Neil, 71 N.J. 

Eq. 681, 63 A. 983. 

Amount of distributive share defi¬ 
nitely established 
Where the amount of a distribu¬ 
tive share has been definitely estab¬ 
lished, there is no need for equitable 
interposition to enforce its payment. 
—Capraro v. Propati, 13 A.2d SIS, 
127 N.J.Eq. 419, reversing 8 A.2d 52, 
126 N.J.Eq. 67. 

9- N.J.—Capraro v. Propati, supra. 

lO. N.J.—Capraro v. Propati, supra. 
Philippine.—Rosario v. Rosario, 2 
Philippine 321. 

24 C.J. p 764 note 52, p 765 note 66, 
p 508 note 69. 

After decree of distribution, dis¬ 
tributee can maintain action at law 
to recover his distributive share of 
estate. 

Cal.—Rafferty v. Mitchell, 41 P.2d 
563, 4 Cal.App.2d 491. 

N.J.—In re Bradford's Estate, 16 A. 
2d 268, 128 N.J.Eq. 372—Capraro v. 
Propati, 13 A.2d 318, 127 N.J.Eq. 
419, reversing 8 A.2d 52, 126 N.J. 
Eq. 67. 

Proceeding in surrogate’s court 
N.Y.—Fiester v. Shepard, 92 N.Y. 
251. 

Superior court 

An heir at law may bring an action 
in the superior court, against the ad¬ 
ministrator of an estate, for his dis¬ 
tributive share therein.—Wheeler v. 
Horne, 71 S.E. 901, 136 Ga. 486. 

j 11. Iowa.—In re McElfresh's Estate, 
254 N.W. 84, 218 Iowa 97. 

Vt.—Weeks v. Sowles, 6 A. 603, 58 
Vt. 696. 

24 C.J. p 764 note 53. 

Assumpsit will lie to recover a leg¬ 
acy where the final report of the ex¬ 
ecutor has been approved, all other 
debts and legacies have been paid, 
and the legacy in question has been 
ordered paid.—Anderson v. Patty, 168 
Ill.App. 151. 

12. legacy 

Conn.—Knapp v. Hanford, 6 Conn. 
170. 
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Reason fop rule is that the rights 
of all legatees, whether married wo¬ 
men or infants, are as fully protected 
by legislation as they could be by 
any administration of the trust in 
equity.—Weeks v. Sowles, 6 A. 603, 
58 Vt. 696—24 C.J. p 764 note 53. 

13. Fla.—Amos v. Campbell, 9 Fla. 
187. 

24 C.J. p 765 notes 56, 58, 65, 66. 

Notwithstanding representative’s 
express promise to pay, an action at 
law does not lie to recover a dis¬ 
tributive share of an intestate's prop¬ 
erty, unless there be evidence show¬ 
ing that he holds the money, not as 
executor or administrator, but in his 
individual character, on a new con¬ 
tract of a loan of it to him by the 
distributee.—Fischer v. Fischer, 50 N. 
Y.Super. 74—24 C.J. p 765 note 65. 
Nonpayment of trust legacy 

An executor cannot be sued for 
nonpayment of a trust legacy until 
his liability has been determined by 
a decree of the probate court.—Kemp 
v. Brock's Estate, 119 A. 396, 96 Vt. 
347. 

Exclusive jurisdiction in probate 
court 

(1) Where the probate court has 
exclusive jurisdiction of the dis¬ 
tribution of the estate, a common- 
law action cannot be maintained 
against the representative for the 
recovery of a distributive share.— 
Gotwald v. Small, 88 A. 1015, 242 Pa- 
239—Ashford v. Ewing, 25 Pa. 213 
— Swavely v. Seidel, 33 Berks Co.Ij. 
J., Pa., 223, 55 York Leg.Rec. 43. 

(2) A common-law action against 
the representative does not lie, even 
though the representative's account 
exhibiting a specific balance against 
him has been settled and confirmed 
in the probate court.—Ashford v. 
Ewing, 25 Pa. 213. 

14. N.C.—McNeil v. Quince, 3 N.C. 
153. 

24 C.J. p 765 note 58. 

15. Md.—Sloan v. Sloan, 83 A. 38, 
117 Md. 141. 

24 C.J. p 512 note 12, p 765 note 56. 
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the distributee may recover his share from such per¬ 
son. 16 

Suits to determine rights of devisees. A suit to 
determine the rights of devisees is properly cogniza¬ 
ble in equity. 17 

(3) Actions Based on Malfeasance or Mis¬ 
feasance of Personal Representative 

Jurisdiction of actions based on the malfeasance or 
misfeasance of a personal representative may rest with/ 
courts of general jurisdiction, with chancery courts, or 
with probate courts, according to the terms of applicable 
constitutional and statutory provisions and the facts and 
circumstances of the particular case. 

Jurisdiction of actions based on the malfeasance 
or misfeasance of a personal representative may 
rest with courts of general jurisdiction, 18 with 
chancery courts 19 or with probate courts, 20 ac¬ 
cording to the terms of applicable constitutional 
and statutory provisions and the facts and circum¬ 
stances of the particular case. 

Where the jurisdiction of the probate court is 
exclusive or affords a complete remedy, neither a 
court of ordinary common-law jurisdiction, 21 nor 


the chancery court 22 will assume jurisdiction. How¬ 
ever, the jurisdiction of equity may be invoked 
where the remedy in the probate court is inade¬ 
quate; 23 and where the probate court is without 
jurisdiction, actions based on improper administra¬ 
tion must of course be brought in some other tri¬ 
bunal. 24 While a probate court may take an ac¬ 
count and determine the amount of waste and mis¬ 
appropriation committed by an executor or admin¬ 
istrator, 25 it is not authorized to enter an effective 
decree declaring that such executor has been di¬ 
vested of his title or interest as legatee or devisee 
to the remaining property of the estate as a conse¬ 
quence of his devastavit, 26 a court of equity being 
the only tribunal having jurisdiction and power to 
grant such relief. 27 The administrator of an ex¬ 
ecutor cannot be sued at law for a devastavit of the 
latter; resort must be had to a court of equity, 
where the liabilities of the succeeding representa¬ 
tives and their sureties can be adjusted. 28 A court 
of equity is the proper tribunal to investigate and 
grant relief against the fraudulent combination by 
the personal representative and others confederat¬ 
ing to injure those interested in the faithful adinin- 


16. Neb.—Brownfield v. Edwards, 271 
N.W. 797, 132 Neb. 325. 

17. N.T.—Rooney v. Bodkin, 87 N. 
Y.S. 800, 93 App.Div. 431. 

24 C.J. P 765 note 70. 

13. N.J.—Browne v. Bayonne Trust 
Co., 193 A. 179, 118 N.J.Law 396, 
affirmed 196 A. 741, 119 N.J.Law 
349. 

Trover 

Court of general jurisdiction may 
entertain action of trover against ex¬ 
ecutor individually for conversion.— 
Watkins v. Madison County Trust & 
Deposit C:., C.C.A.N.Y., 24 F.2d 370, 
certiorari denied 48 S.Ct. 562, 277 U. 
S. 602, 72 L.Ed. 1G10. 

Wrongful collection of rents 

The remedy of a person entitled to 
rents wrongfully collected by an ad¬ 
ministrator is by an action at law, 
the surrogate having no jurisdiction 
to determine controversies arising 
from such matters.—Matter of Van 
de Walker, 141 N.Y.S. 325, 79 Misc. 
661. 

19. N.J.—Browne v. Bayonne Trust 
Co., 193 A. 179, 118 N.J.Law 396, 
affirmed 196 A. 741, 119 N.J.Law 
349. 

Okl.—Taliaferro v. Reirdon, 99 P.2d 
522, 186 Okl. 603. 

Waste through fraudulent transfers 
Where waste is imputed to both 
the administrator and his surety, in 
the way of fraudulent transfers, a 
bill in equity will lie against all par¬ 
ties concerned and others interested 
in the estate.—McLaughlin v. Poto¬ 


mac Bank, D.C., 7 How., U.S., 220, 
12 L.Ed. 675. 

20. N.J.—Browne v. Bayonne Trust 
Co.. 193 A. 179, 118 N.J.Law 396, 
affirmed 196 A. 741, 119 N.J.Law 
349. 

Pailure to return inventory or con¬ 
version of assets 

(1) The jurisdiction of the pro¬ 
bate court is sometimes adequate to 
afford a complete remedy against an 
administrator for failure to return 
an inventory or conversion of as¬ 
sets of the estate to his own use.— 
Bowers v. Cook, 104 A. 420, 132 Md. 
432—24 C.J. p 765 note 71. 

(2) Under some statutes the pro¬ 
bate court can make necessary or¬ 
ders for settlement of estates of de¬ 
ceased persons, but cannot render 
judgments against administrators for 
receiving money of estates and fail¬ 
ing to account therefor.—Deer Lodge 
County v. Kohrs, 2 Mont. 66. 

21. Me.—Graff am v. Ray, 39 A. 569, 
91 Me. 234. 

Pa.—Wentz v. Blair, 81 A. 144, 232 
Pa. 135. 

22. Miss.—Edmundson v. Roberts, 3 
Miss. 822. 

24 C.J. p 765 note 73. 

23. Refusal of executors to act 
Where legal title to bank stock be¬ 
longing to estate in process of ad¬ 
ministration was by the executors 
wrongfully vested in one of them, 
and executors refused to take any 
action to reinvest title in the estate, 
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those interested in the estate could 
apply to the district court for equita¬ 
ble relief because of “inadequacy of 
legal remedy” in proceedings in the 
county court.—Taliaferro v. Reirdon, 
99 P.2d 522, 186 Okl. 603. 

24. After final settlement and dis¬ 
charge of representative the juris¬ 
diction of the probate court is ex¬ 
hausted, and actions based on im¬ 
proper administration cannot be 
brought therein, but must be brought 
in another tribunal.—Davis v. Har¬ 
wood, 8 S.W. 58, 70 Tex. 71—Long 
v. Wooters, 45 S.W. 165, 18 Tex.Civ. 
App. 35. 

25. Or.—Stanley v. U. S. Nat. Bank 
of Portland, 224 P. 835, 110 Or. 
648. 

26* Or.—Stanley v. TJ. S. Nat. Bank 
of Portland, 224 P. 835, 110 Or. 648. 

27. Necessity of determination of 
amount by probate court 

Where a court of equity is called 
on to exercise its jurisdiction to de¬ 
clare that an executor has been di¬ 
vested of his title or interest as lega¬ 
tee in consequence of his devastavit, 
incidentally involving the construc¬ 
tion of a will, the determination of 
the amount of the devastavit by a 
probate court is not a prerequisite 
to the exercise of such equitable ju¬ 
risdiction.—Stanley v. U. S. Nat. 
Bank of Portland, supra. 

28. Ala.—Taliferro v. Bassett, 3 
Ala. 670. 
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istration of the estate; 29 in no other court can ap¬ 
propriate relief be afforded. 30 

(4) Suits for Specific Performance 

A court of equity has jurisdiction of suits to enforce 
specific performance of contracts entered into by a de¬ 
cedent or his personal representative unless exclusive ju¬ 
risdiction is conferred on some other court by statute. 

Suits to enforce specific performance of con¬ 
tracts entered into by a decedent or his personal 
representative ordinarily must be brought in a court 
of chancery. 31 The probate court is without ju¬ 
risdiction of such suits 32 unless jurisdiction is con¬ 
ferred by statute. 33 The extent of the jurisdiction 
of the probate court depends on the statute, 34 and, 
although it has been held to be exclusive, 35 it is 
more commonly regarded as concurrent with the 
jurisdiction of courts of equity, 36 where there is 
nothing in the act conferring jurisdiction which 
indicates an intention to restrict the bringing of 
such suits to the probate court. 37 

The enforcement by a court of equity of an agree¬ 
ment of settlement made by the heirs of decedent 
has been held not to interfere with the probate 
court’s jurisdiction to administer estates. 38 

(5) Suits to Enforce Liens 

A court of equity has jurisdiction of suits to enforce 


liens unless exclusive jurisdiction is vested by statute 
in some other court such as the probate court. 

Jurisdiction of suits to enforce liens usually rests 
with chancery courts, 39 and a probate court has no 
authority to enforce a lien unless this is conferred 
by statute. 40 The statutory jurisdiction of the pro¬ 
bate court in such matters is sometimes made exclu¬ 
sive, 41 but unless a legislative intent to confer ex¬ 
clusive jurisdiction is clearly apparent, the jurisdic¬ 
tion of equity is not ousted. 42 

Jurisdiction with respect to the foreclosure of 
mortgages given by decedent is sometimes conferred 
by statute on the probate courts, 43 but the mere 
grant of such jurisdiction, without indication of 
legislative intent to make it exclusive, leaves con¬ 
current jurisdiction in the courts of equity. 44 
Where an administrator forecloses a mortgage and 
bids in the property in his own name as adminis¬ 
trator, an action to set aside the foreclosure on the 
ground that no default had occurred is not within 
the jurisdiction of the probate court and is prop¬ 
erly brought in the district court. 45 

(6) Actions or Suits to Set Aside Fraudu¬ 
lent Conveyances 

Suits to set aside fraudulent conveyances by a de- 


29. Mo.—Seneca Bank v. Morrison, 
204 S.W. 119, 200 Mo.App. 169. 

24 C.J. p 765 note 77. 

30. Tex.—Crain v. Crain, 17 Tex. 
80. 

31. U-S.—American Surety Co. of 
New York v. Baker, D.C.Fla., 112 
F.2d 686, 688, citing Corpus Juris. 

Mo.—Coil v. Pitman, 46 Mo. 51. 

32. Mass.—Black v. Abercrombie, 
166 N.E. 836, 267 Mass. 316. 

Minn.—Jannetta v. Jannetta, 285 N. 

W. 619, 205 Minn. 266. 

Mo.—Coil v. Pitman, 46 Mo. 51. 

33. Tex.—Felton v. Poynor, Civ.App., 
156 S.W.2d 277. 

24 C.J. p 766 note 82. 

Grant by implication. 

Jurisdiction must be clearly con¬ 
ferred and cannot be given by im¬ 
plication merely.—Coil v. Pitman, 46 
Mo. 51. 

34. Mass.—Black v. Abercrombie, 166 
N.E. 836, 267 Mass. 316. 

Enforcement of compromise agree¬ 
ment 

Specific performance of agreement 
for settlement of parties* controver¬ 
sies is not matter relative to “ad¬ 
ministration of estate’ 1 within mean¬ 
ing of statute relating to probate 
court’s jurisdiction in equity.—Black 
v. Abercrombie, supra. 

35. Pa,—Cobbs v. Burns, 61 Pa. 278, 
24 C.J. p 766 note 83. 
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36. Ill.—Raginsky v. Lawler, 145 N. 
E. 189, 313 Ill. 441. 

24 C.J. p 766 note 84. 

37. Wash.—Christ Church v. Beach, 
39 P. 1053, 7 Wash. 65. 

38. Ill.—Dunham v. Slaughter, 109 
N.E. 673, 268 Ill. 625, reversing 
190 Ill-App. 497. 

39. Ark.—Christian v. People’s Trust 
Co., 45 S.W.2d 857, 185 Ark. 55. 

N.J.—Town of Irvington v. Ollemar, 
16 A.2d 563, 128 N.J.Eq. 402. 

24 C.J. p 766 note 86. 

Zden against land purchased with es¬ 
tate funds 

A court of chancery and not a 
court of probate has jurisdiction to 
enforce a lien of an heir against land 
purchased by an administrator out 
of funds of the estate.—Culver v. 
Pierson, N.J.Ch., 15 A. 269. 

40. Mo.—Grace v. Lee, 57 S.W.2d 
1095, 227 Mo.App. 766. 

24 C.J. p 766 note 87. 

District court exercising probate 
powers is a court of competent juris¬ 
diction to hear and determine a cause 
for the enforcement of an attorney’s 
lien.—In re Agee’s Estate, 252 P. 

! 891, 69 Utah 130, 50 A.L.R. 641. 

41. Tex.—Ralston v. Stainbrook, Civ. 
App., 187 S.W. 413. 

24 C.J. p 766 note 88. 

Exclusive jurisdiction over distribu¬ 
tion 

(1) Where the probate court has 
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exclusive jurisdiction over distribu¬ 
tion of the assets of an estate, no 
other court can invade that juris¬ 
diction by declaring a lien on funds 
belonging to the estate.—Gilleylen v. 
Hallman, 216 S.W. 15, 141 Ark. 52- 
Carpenter v. Hazel, 194 S.W. 225, 128 
Ark. 416. 

(2) An order of the probate court, 
authorizing an administrator to em¬ 
ploy counsel to sue to recover mon¬ 
ey for decedent's estate on a fixed 
or contingent fee, is not tantamount 
to a distribution in advance by the 
probate court of funds so recovered, 
and a separation of the funds from 
the general assets of the estate, so 
as to authorize the circuit court, in 
which the attorneys employed suc¬ 
cessfully prosecuted litigation, to en¬ 
force a lien in favor of the attor- 
neys on such funds.—Gilleylen v. 
Hallman, supra. 

(3) Jurisdiction of probate court of 
proceedings for distribution see su¬ 
pra § 514. 

42. Mo.—Edmonson v. Phillips, 73 
Mo. 57. 

43. Tex.—Western Mortg. & I. Co. v. 
Jackman, 14 S.W. 305, 77 Tex. 622. 

44. Kan.—Shoemaker v. Brown, 10 
Kan. 383. 

24 C.J. p 766 note 91. 

45. Minn.—Scott v. Nordin, 214 N.W. 
472, 171 Minn. 469. 
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edent should be brought in a court of equity, although 
n action at law may be proper or necessary where per- 
onalty is sought to be reached. 

Where a personal representative in behalf of 
reditors of the estate seeks to set aside a con¬ 
veyance of realty by decedent made in fraud of 
rreditors, suit must be brought in a court of equi- 
y. 46 It has been considered, however, that if the 
property sought to be reached is personalty, an ac- 
ion for its recovery may be brought in a court of 
aw, 47 and even that such action must be brought 
n a court of law and that a bill in equity cannot 
)e maintained. 48 However, there is also author- 
ty for the view that the only remedy of an admin- 
strator who seeks to recover goods transferred by 
lis decedent in fraud of creditors is in equity, and 
le cannot maintain an action at law for the pur- 
)ose. 49 

(7) Actions on Contracts of Personal Repre¬ 
sentative 

In the absence of statute conferring jurisdiction on 
irobate courts, common-law tribunals have jurisdiction 
f actions against personal representatives on contracts 
nade by them in their individual capacity. 

Common-law tribunals and not probate courts 
lave jurisdiction of actions against personal rep¬ 
resentatives on contracts made by them, which bind 
hem and not the estate, in the absence of some 
.tatute conferring jurisdiction on probate courts. 50 
f by statute the contract binds the estate and not 
he representative personally the probate court has 
ixclusive original jurisdiction to enforce it, 51 and, 
mder a statute giving probate courts jurisdiction in 
ill suits against administrators arising from any du- 
y omitted in the discharge of their trusts, an ac- 
ion may be brought in the probate court to compel 
rpecific performance of a contract of sale of land 
igainst an administrator who had individually ex¬ 


ecuted a bond to convey to his intestate prior to 
his death and who, in selling his intestate’s interest 
in the land, executed a bond to convey in his in¬ 
dividual capacity instead of signing as administra¬ 
tor the bond that had been executed in favor of his 
intestate. 52 

(8) Actions on Claims of Personal Repre¬ 

sentative 

The claim of a personal representative to property 
alleged by creditors to belong to the estate may be ad¬ 
judicated in a court of equity. 

Where an administrator has a claim to any por¬ 
tion of the property alleged by the creditors to be¬ 
long to the estate and his claim is adverse to that 
of the creditors, they may resort to a court of equi¬ 
ty to have the controversy settled. 53 A statute pro¬ 
viding that any person having a demand against an 
estate may establish it by the judgment of some 
court of record in the ordinary course of proceed¬ 
ings confers on circuit courts jurisdiction to estab¬ 
lish demands against estates of deceased persons, 
but does not give them jurisdiction to adjust the 
claims of a personal representative for his serv¬ 
ices and expenses against the estate in his hands. 54 
The right of an administrator, in his individual 
capacity, to a determination of the reasonable value 
of services rendered by attorneys and to a refund 
of any portion of the sum paid in excess of such 
reasonable value has been held to be outside the 
jurisdiction of the probate court. 55 

(9) Actions to Charge Personal Representa¬ 

tive Individually 

Actions to charge a personal representative indi¬ 
vidually are usually brought in courts of ordinary juris¬ 
diction unless jurisdiction is conferred by statute on the 
probate court. 

Actions to charge a personal representative in- 


:6. N.D.—Johnson v. Rutherford, 
147 N.W. 390, 28 N.D. 87. 

4 G.J. p 766 note 93. 

Pendency of probate proceeding’s as 
affecting’ right 

5 a.—Union Trust Co. of Pittsburgh 
v. Rae, 40 Pa.Dist. & Co. 82. 

:7. Iowa.—Doe v. Clark, 42 Iowa 
123. 

14 C.J. p 766 note 94. 

c8- Mich.—Bresnaham v. Nugent, 64 
N.W. 458, 106 Mich. 429. 

*9- Ohio.—Benjamin v. Le Baron, 15 
Ohio 517. 

4). Minn.—A. L. Goetzm&nn Co. v. 
Gazett, 214 N.W. 895, 172 Minn. 68. 

i.Y.—In re Farmers' Loan & Trust 
Co., 188 N.Y.S. 373, 196 App.Div. 
639—In re Hoffman's Estate, 258 
N.Y.S. 536, 143 Misc. 809. 

4 C.J. p 766 note $7. 


Action for services rendered 

Under a statute providing that ac¬ 
tions against executors and adminis¬ 
trators may be brought originally to 
the superior court at term time, a 
nurse's action against executor for 
services rendered testator’s widow 
was properly brought in superior 
court.—Meares v. Williamson, 184 
S.E. 41, 209 N.C. 448. 

51. Cal.—Gurnee v. Maloney, 38 Cal. 
85, 99 Am.D. 352. 

541. Ind.—Boyle v. Moss, 4 Blackf. 
535. 

53. Mich.—McFarlan v. McFarlan, 
119 N.W. 1108, 155 Mich. 652. 

Vt.—Morse v. Slason, 13 Vt. 296. 
Independent action 

Opposition to a claim by an execu¬ 
tor under a conveyance from the 
testator must be made by direct 
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independent action.—Kranz’s Succes¬ 
sion, 42 So. 197, 117 La. 647. 

54. Mo.—Stephens v. Cassity, 77 S. 

W. 1089, 104 Mo.App. 210. 

55. Proceeding by receiver of ad¬ 
ministrator 

Where administratrix had been 
surcharged with amount of excessive 
expenditure by her of estate funds in 
paying attorneys' fee, surrogate’s 
court was without jurisdiction of 
proceeding by her receiver seeking to 
compel attorneys to refund any ex¬ 
cess compensation which, had been 
paid to them, regardless of whether 
administratrix had repaired diversion 
of estate funds, since, if she had done 
so, estate was no longer interested, 
and, if she had not, right to recovery 
was vested in estate and her receiv¬ 
er had no interest.—In re Rosenberg’s 
Estate, 6 N.Y.S.2d 1009, 169 Misc. 
92. 
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dividually are usually brought in courts of ordinary 
jurisdiction; 56 but under some statutes the pro¬ 
bate court has jurisdiction of proceedings to charge 
a personal representative individually for a debt 
of decedent. 57 

(10) Suits between Personal Representatives 

Courts of law generally have no Jurisdiction of suits 
by one personal representative against another represen¬ 
tative of the same decedent, suits of this character being 
of equitable cognizance. 

As a general rule courts of law have no jurisdic¬ 
tion of suits by one personal representative against 
another personal representative of the same dece¬ 
dent, suits of this character being of equitable cog¬ 
nizance. 58 There are, however, some exceptions 
and limitations to this rule ; 59 thus it has been held 
that an executor may maintain an action at law 
against his joint executor on an express promise, 60 
and that an action may be maintained by an ex¬ 
ecutor against one who does not accept the trust 61 
or who has been removed as executor. 62 One ex¬ 
ecutor may sue another where questions arise be¬ 
tween the estate and the derelict executor jeopardiz¬ 
ing the rights of persons interested in the estate, 63 
and where an executor or administrator refuses to 
or cannot properly join in a complaint he may be 
made a codefendant. 64 In jurisdictions which have 
no courts of chancery it seems that an administra¬ 
tor who has made a final settlement of the estate 
and paid the balance due from him to the persons 
entitled to receive it may bring an action against 
the estate of his coadministratrix who was also 
an heir for the amount received by her beyond 
her share; 65 he cannot, however, maintain such ac¬ 
tion before a final settlement of the administration 
account and while a portion of the estate remains 
in his hands. 66 


In equity the same considerations as govern in 
courts of law do not apply, and consequently one 
personal representative may maintain a bill in eq¬ 
uity to compel payment of a debt due from defend¬ 
ant to the estate. 67 So it has been held that equity 
has jurisdiction of a suit by an executor against 
his coexecutor on a bill for services rendered the 
testator 65 or of a suit by administrators against 
their coadministrators to ascertain and settle the 
amount due on a claim made by the coadministrator 
against the estate. 69 Where a bill filed by an ex¬ 
ecutor against his coexecutor sought to enjoin the 
latter from consummating and carrying out a 
wrongful scheme to despoil the estate and to get 
control of its interests represented by an outside 
corporation, the probate court had no jurisdiction 
in equity to enjoin defendant from consummating 
such act, and hence the fact that the probate court 
intervened by displacing defendant executor with 
an administrator with the will annexed did not re¬ 
quire a dismissal of the bill. 70 

(11) Set-Off or Counterclaim 

Courts in which suit is brought by a personal repre¬ 
sentative to enforce a demand in favor of the estate are 
generally held to have jurisdiction to entertain a claim 
against the estate and allow it by way of set-off and 
counterclaim, but such jurisdiction is not unlimited. 

The set-off of one judgment against another is 
a matter of equitable cognizance and the probate 
court has no power to try the validity of the judg¬ 
ments of other tribunals or the right of personal 
representatives to set off one judgment against an¬ 
other. 71 A court of equity has not jurisdiction to 
set off a claim against the estate not reduced to 
judgment against a judgment in favor of the es¬ 
tate. 72 

Courts in which suit is brought by a personal 


56. U.S.—Michigan Trust Co. v. Fer¬ 
ry, Utah, 175 F. 667, 99 C.C.A. 221. 

24 C.J. p 767 note 3. 

Jurisdiction of actions based on mal¬ 
feasance or misfeasance of rep¬ 
resentative see supra subdivision c 
(3) of this section. 

After resignation or removal an 

executor is not subject to the control 
of the surrogate’s court, and such 
court is without power to compel 
him to surrender premises belonging 
to the estate occupied by him, or 
to compel an accounting for the rent¬ 
al thereof during his occupancy.—In 
re Schnugg’s Estate, 200 N.T.S. 911, 
121 Mi sc. 289. 

57. Pa.—Jones* Appeal, 11 Wkly.N. 
C. 554. 

58. U.S.—Ransom v. Geer, C.C.N.Y., 
12 F. 607, 20 Bl&tchf. 535. 


Ga.—Williams v. McHugh, 86 S.E. 

272, 17 Ga.App. 59. 

24 C.J. p 923 note 37. 

59. N.Y.—Hunter v. Hunter, 19 

Barb. 631. 

60. Ala.—Phillips v. Phillips, 1 

Stew. 71. 

Mo.—Cocker v. Cocker, 2 Mo.App. 
451. 

24 C.J. p 923 note 38. 

61. N.Y.—Hunter v. Hunter, 19 

Barb. 631. 

62. Ala.—Hendricks v. Thornton, 45 
Ala. 299. 

63. N.J.—Matthews v. Hoagland, 21 
A. 1054, 48 N.J.Eq. 455. 

24 GJ. P 923 note 42. 

64. U.S.—Monmouth Inv. Co. v. 

Means, Colo., 151 F. 159, 80 C.C.A. 
527. 

65. Pa.—Steinman v. Saunderson, 14 
Serg. & R. 357. 
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66. Pa.—Steinman v. Saunderson, su¬ 
pra. 

67. N.Y.—McGregor v. McGregor, 35 
N.Y. 218. 

Tex.—Brown v. Fore, Com.App., 12 
S.W.2d 114, 63 A.L.R. 435, revers¬ 
ing, Civ.App., 299 S.W. 950. 

24 C.J. p 923 note 47. 

68. N.J.—Muller v. Muller, 79 A. 
429, 76 N.J.Eq. 158—Ely v. Ely, 53 
A. 1125, 64 N.J.Eq. 790, Ch., 50 A. 
657. 

69. N.J.—Petty v. Young, 12 A. 392, 
43 N.J.Eq. 654. 

TO. U.S.—Monmouth Inv. Co. v. 
Means, Colo., 151 F. 159, 80 C.C.A. 
527. 

71. N.Y.—StilwelL v. Carpenter, 2 
Abb.N.Cas. 238. 

72. Ind.—Reno v. Robertson, 41 Ind. 
567. 

24 C.J. p 767 note 9. 
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representative to enforce a demand in favor of the 
estate are very generally held to have jurisdiction 
to entertain a claim against the estate and allow it 
by way of set-off and counterclaim, provided it is 
of such a character that it will admit of being set 
off or counterclaimed. 73 The court in which the 
set-off is pleaded has jurisdiction only so far as the 
claims extinguish each other; no judgment can be 
rendered for a balance in favor of defendant; 74 
and, as is shown supra §§ 717-723, the jurisdiction 
is further restricted by the character of the claims 
which are sought to be set off against each other. 

Under some statutes a court sitting in probate 
has jurisdiction to enforce a set-off by an adminis¬ 
trator in a proceeding to enforce payment of an 
allowed claim, although it is not authorized to 
award judgment in favor of the administrator for 
any excess, 75 unless such a judgment is authorized 
by the statute. 76 

§ 726. - Estoppel to Object to Jurisdic¬ 

tion 

Under some circumstances a personal representative 
may be precluded from objecting to the jurisdiction of the 
court. 

Under some circumstances a personal representa¬ 


tive may be precluded from objecting to the juris¬ 
diction of the court. 77 However, an executor de¬ 
fending a suit revived against him in his repre¬ 
sentative capacity is not thereby prevented from 
objecting to the lack of jurisdiction of the court 
to render a valid judgment that affects his individ¬ 
ual interest. 78 

§ 727. Venue 

Actions by or against personal representatives ordi¬ 
narily should be brought in the county designated by 
statute. 

At common law an executor is sued in transitory 
actions where he resides. 79 However, the venue of 
actions against personal representatives is some¬ 
times regulated by special statutes, 80 and, as shown 
in the C.J.S. title Venue § 58, also 24 C.J. p 768 
note 24, and 67 C.J. p 81 notes 80-84, general stat¬ 
utes fixing venue may apply to actions against per¬ 
sonal representatives. 

Under some statutes particularly applicable to 
actions against executors or administrators the ac¬ 
tion may properly be brought in the county where 
the estate is being administered, 81 and, under some 
statutes, the action is required to be brought in 
such county. 82 Such a provision has been held to 


73- La.—Thompson v. Mylne, 11 

Rob. 349. 

Mo.—Stiles v. Smith. 55 Mo. 363. 

Statutes vesting* probate court 
with exclusive jurisdiction of suits 
or proceedings on demands against 
an estate only contemplate a volun¬ 
tary proceeding against an estate 
and do not deny the right to make 
any defense on being involuntarily 
brought into another court.—Stiles 
v. Smith, supra. 

74. La.—Thomson v. Mylne, 11 Rob. 

349. 

75. Cal.—In re Bell, 141 P. 1179, 168 

Cal. 253. 

76. Jurisdiction contingent on filing 
of claim 

Under a statute which provides 
that, “when a creditor against whom 
:he deceased had claims shall pres¬ 
ent a claim to the county court the 
axeeutor or administrator shall ex- 
libit the claims of deceased in off¬ 
set to the claims of the creditor, and 
.he court shall ascertain and allow 
:he balance against or in favor of 
:he estate," the county court would 
lave no jurisdiction to proceed 
igainst the debtor unless the latter 
iled a claim against the estate, al- 
hough it could authorize the ad¬ 
ministrator to bring an action 
tgainst the debtor in a court of 
competent jurisdiction.—In re 


’George’s Estate, 274 N.W. 294, 225 
Wis. 251, vacating 270 N.W. 538, 225 
Wis. 251—In re Kallenbach’s Estate, 
199 N.W. 152, 184 Wis. 171. 

77. Objection as to residence of 
parties 

Where a petition for the seizure 
and sale of the* mortgaged property 
of deceased person was filed in the 
United States courts against the ex¬ 
ecutor, alleging plaintiff to be a citi¬ 
zen of Tennessee and defendant of 
Louisiana, and the proceedings went 
on to a sale without any objection to 
the jurisdiction of the court by the 
executor on the ground of residence 
of the parties, it is too late for a 
curator, appointed in the place of 
the executor, to raise the objection 
in the state court against a pur¬ 
chaser at the sale.—Erwin v. Lowry, 
La., 7 How., U.S., 172, 12 L.Ed. 655. 

78. Ark.—Thompson v. Lee, 296 S. 
W. 706, 174 Ark. 868. 

79. Cal.—Thdmpson v. Wood, 47 P. 
50, 115 Cal. 301. 

Ill-—People’s Bank v. Wood, 193 
Ill.App. 442. 

80. Tex.—Barnum v. Lancaster 
Hardware Co., Civ.App., 40 S.W.2d 
1103, error dismissed. 

81. Miss.—Hill v. Ouzts, 200 So, 
254, 190 Miss. 341. 

Tex.—Barnum v. Lancaster Hard¬ 
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ware Co., Civ.App., 40 S.W. 2d 1103, 
error dismissed. 

24 C.J. p 768 note 27. 

Statute as permissive 

A statute providing that suit 
against executor or administrator to 
establish money demand against es¬ 
tate “may” be brought in county in 
which estate is administered is not 
mandatory.—Wolcott v. Hall, Tex. 
Civ.App., Ill S.W.2d 1140—Vela v. 
Shacklett, Tex. Civ.App., 1 S.W.2d 
670. 

82. Ky.—Fleece v. Shackelford, 265 
S.W. 460, 204 Ky. 841—Taylor v. 
Harris, 164 Ky. 654, 176 S.W. 168 
—Dinning v. Conn’s Adm’r, 99 S. 
W. 914, 124 Ky. 623, 30 Ky.L. 855 
—Ecton v. Smith, 12 Ky.Op. 725. 
Miss.—State ex rel. Gully v. Mass. 
Bonding & Insurance Co., 191 So. 
285, 187 Miss. 66. 

N.C.—Montford v. Simmons, 136 S. 
E. 875, 193 N.C. 323—J. S. H. Clark 
Lumber Co. v. Currie, 104 S.E. 654, 
‘180 N.C. 391. 

24 C.J. p 768 note 28. 

Set-off 

A plea of set-off is equivalent to 
an action and where a statute re¬ 
quires suits against an executor for 
distribution to be brought in the 
county where he qualifies, a set-off 
against the executor may not be as¬ 
serted in a proceeding in a county 
other than the county in which the 
executor qualified.—Bennett v. Me- 
Crocklin, 3 Mete., Ky., 322. 
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apply to an action against an executor or adminis¬ 
trator who is sued together with other defendants 
who are not representatives of the estate, 83 al¬ 
though it has also been asserted that, when an ad¬ 
ministrator is a necessary party to an action, he 
may be sued in any county where any of h ; s code¬ 
fendants reside. 84 Such a requirement has, how¬ 
ever, been held not to apply to an action for the 
construction of a will, 35 to an action against an in¬ 
dependent executor for property belonging to minor 
children which is alleged to have been wasted. 86 
to a suit for a community debt against the adminis¬ 
tratrix of community property, 37 to a suit by dis¬ 
tributees against the administrator and the sureties 
on his bond, 88 to actions in which the personal rep¬ 
resentative is not sued in his character as such, 89 
to transitory actions other than suits for distribu¬ 
tion or settlement of a decedent’s estate, 90 or to 
actions or proceedings in courts other than the 
probate courts. 91 

Statutes sometimes permit actions against per¬ 
sonal representatives to be brought either in the 
county where they reside or were appointed or 


where they can be served personally. 92 Such stat¬ 
utes are not necessarily exclusive, however, and 
a personal representative maj' be sued in other 
counties if other statutes create a venue therein. 93 

A statute providing that all actions on official 
bonds “or against” personal representatives in their 
official capacity shall be instituted in the county 
where the bond shall have been given, if the prin¬ 
cipal or any of the sureties is in the county, applies 
to all actions against personal representatives in 
their capacity as such, whether sued on the bond, 
or merely as executor or administrator. 94 Such a 
statute does not apply, however, to an action in¬ 
stituted against a party prior to his death and con¬ 
tinued against his administrator, 95 or where it is 
in conflict with a subsequent enactment. 96 

Actions by personal representatives. In the ab¬ 
sence of statutory regulations, actions by personal 
representatives which are transitory and not local 
in their nature need not be brought in the county 
where the estate is being administered. 97 However, 
sometimes special statutes regulate the venue of 


83. Miss.—State ex rel. Gully v. 

Massachusetts Bonding & Insur¬ 
ance Co., 191 So. 2S5, 286, 187 

Miss. 66, citing Corpus Juris— 
Buie v. Pollock, 55 Miss. 309. 

24 C.J. p 768 note 29. 

Action to settle deceased guardi¬ 
an’s estate and recover funds mis¬ 
appropriated is maintainable in the 
county in which the administrator 
and deceased guardian qualified, al¬ 
though a party participating in the 
misappropriation was domiciled in 
another county.—Taylor v. Harris, 
176 S.W. 168, 164 Ky. 654. 

84. Ind.—Owen v. State, 25 Ind. 107. 

85. Tex.—Crosson v. Dwyer, 30 S. 
W. 929, 9 Tex.Civ.App. 482. 

24 C.J. p 768 note 31. 

86. Tex.—Morton v. Morris, Civ. 
App., 56 S.W. 559. 

87. Tex.—Hurst v. Crawford, Civ. 
App., 216 S.W. 284. 

24 C.J. p 768 note 33. 

88. Tex.--Stewart v. Morrison, 17 
S.W. 15, 81 Tex. 396, 26 Am.S.R. 
821. 

89. N.C.—Craven v. Munger, 87 S. 
E. 216, 170 N.C. 424—Roberts v. 
Connor, 34 S.E. 107, 125 N.C. 45. 

■90. Ky.—Arrowood v. Duff, 152 S. 
W.2d 291, 287 Ky. 107. 

Suit to recover legacy payable at 
a specific time dog's not involve set¬ 
tlement of testator's estate and may 
“be maintained in county other than 
that where executor qualified.— 
Worthington v. Ware, 68 S.W. 627, 
24 Ky.L. 429. 


Action to set aside note and cancel 
deed 

Where a devisee of land conveyed 
it to a minor, taking the minor's 
note therefor, and died before the 
minor reached his majority, an ac¬ 
tion against the devisee’s adminis¬ 
tratrix by the miner on reaching his 
majority to set aside the note and 
cancel the deed is not a suit for the 
settlement of the devisee's estate, 
and may be brought in the county 
where the administratrix resides 
where she had removed from the 
county in which decedent had his 
domicile and in which she received 
her appointment.—Porsee v. Forsee, 
137 S.W. 836, 144 Ky. 169. 

91. Mo.—State ex rel. Nute v. 

Bruce, 70 S.W.2d 854, 334 Mo. 1107 
—Sanders v. Savage, 129 S.W. 2d 
1061, 234 Mo.App. 9. 

92. Ohio.—Osborn v. Didy, 37 N.E. 
434, 51 Ohio St. 90. 

Xu Kentucky an action cannot be 
brought against personal representa¬ 
tive and devisees to recover all es¬ 
tate of decedent as having been ob¬ 
tained by fraud and undue influence 
and without consideration in county 
other than that in which representa¬ 
tive qualified, resided, or was sum¬ 
moned.'—Fleece v. Shackelford, 265 
S.W. 460, 204 Ky. 841. 

93. Ohio.—Suavely v. Wilkinson, 33 
N.E.2d 999. 138 Ohio St. 125, fol¬ 
lowed in Carrier v. Neal, 33 N.E.2d 
1002, 138 Ohio St. 131, affirming 35 
N.E.2d 870. 

84. N.C.-—J. S. H. Clark Dumber Co. 
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v. Currie, 104 S.E. 654, ISO N.C. 
391. 

24 C.J. p 768 note 37. 

When action involves official capa¬ 
city 

An action involves official capacity 
where it undertakes to assert a debt 
or claim against the estate of the 
intestate, when it involves the set¬ 
tlement of the accounts of the ad¬ 
ministrator, or where it involves the 
distribution of the estate to the par¬ 
ties entitled thereto.- -Montford v. 
Simmons, 136 S.E. 875, 195 N.C. 323. 

95. N.C.—Johnson v. Smith, 1 S.E. 
2d 834, 215 N.C. 322. 

96. Action to foreclose tax sale cer¬ 
tificates, brought against adminis¬ 
trator of estate, must be tried in 
county where land or some part 
thereof is situated, notwithstanding 
statute, enacted before statute gov¬ 
erning foreclosure of tax sale cer¬ 
tificates, providing that actions 
against administrator must be insti¬ 
tuted in county where administrator 
qualified and resides.—Guilford 
County v. Estates Administration, 
194 S.E. 295, 212 N.C. 653. 

97. N.C.—Whitford v. North State 
Life Co., 72 S.E. 85, 156 N.C. 42. 

24 C.J. p 769 note 46. 

Action to compel transfer of stock 
as transitory 

An action by an executor against 
a bank to compel it to transfer the 
stock to a certain devisee of the 
testator is a transitory action.—Citi¬ 
zens' Nat. Bank v. Boswell, 19 S.W. 
174, 93 Ky. 92, 14 Ky.L. 17. 
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actions brought by personal representatives, 98 but 
such statutes are not to be applied except under 
the circumstances contemplated. 99 A statute per¬ 
mitting or requiring suits against personal repre¬ 
sentatives to be brought in the county where the 
estate is being administered does not apply to suits 
by a personal representative. 1 

§ 728. - Change of Venue 

Change of venue to a county in which the personal 
representative is required to be sued is proper when the 
action is brought in another county, although a statute 
prescribing that an action must be brought in a par¬ 
ticular county does not preclude the trial of the action 
in another county. 


Change of venue to a county in which the per¬ 
sonal representative is by statute required to be 
sued is proper when the action is brought in anoth¬ 
er county. 2 However, a statute prescribing that ac¬ 
tions against personal representatives must be in¬ 
stituted in a particular county does not preclude 
the trial of such an action in another county. 3 

Where defendant dies pending an action, his 
personal representative is not entitled to have the 
action removed to the county where the estate is 
being administered, 4 unless it is made to appear 
that the convenience of witnesses and the ends of 
justice will be promoted by such removal. 5 


E. TIME TO SUE, LIMITATIONS, AND LACHES 


§ 729. Premature Commencement of Action 

a. In absence of statute 

b. Under statutes 

a. In Absence of Statute 

In absence of statute an action by op against an 
executor or administrator may be maintained as soon as 
he qualifies, although an action on a contingent claim 
will not lie until the claim becomes absolute, and a dis¬ 
tributee cannot ordinarily sue for his distributive share 
until there has been a decree for distribution. 

There can of course be no action against person¬ 
al representatives as such, until the will, if any, has 
been probated and the personal representatives have 
qualified and received letters testamentary or of ad¬ 


ministration ; 6 and if the right to maintain an ac¬ 
tion depends on plaintiffs appointment the action 
must fail if the appointment was not made until aft¬ 
er the action was commenced. 7 In the absence of 
any statute protecting them from suit for a desig¬ 
nated period, the representatives become liable to be 
sued by persons holding claims against the estate, 
as soon as letters are issued. 8 An action by an ex¬ 
ecutor to recover a payment made after the date of 
the writ, but prior to the service thereof, is not pre¬ 
mature, service of process being treated as the com¬ 
mencement of the action. 9 An action based on a 
claim for inheritance taxes is premature in the ab¬ 
sence of any showing that such taxes had been as- 


98. Mo.—Yarde v. Hines, 238 S.W. 
151, 209 Mo.App. 547. 

Applicability of general statutes 
regulating venue see the C.J.S. ti¬ 
tle Venue § 59, also 67 C.J. p 82 
notes 86. 

99. Ky.—Trimble v. Lebus, 22 S.W. 
329, 94 Ky. 304 t 15 Ky.L. 85—Citi¬ 
zens' Nat. Bank v. Boswell, 19 S. 
W. 174, 93 Ky. 92, 14 Ky.L. 17. 

Statute applicable only to probate 
proceedings 

Statute providing that all orders, 
settlements, trials, and other pro¬ 
ceedings contemplated for the set¬ 
tlement and distribution of a dece¬ 
dent's estate shall be had or made 
in the county in which letters testa¬ 
mentary or of administration were 
granted relates only to the adminis¬ 
tration of estates in the probate 
court, and does not require an action 
to recover damages for decedent's 
wrongful death to be brought in the 
county where the administratrix was 
appointed.—Yarde v. Hines, 238 S.W. 
151, 209 Mo.App. 547. 

1. Miss.—Pate v. Taylor, 5 So. 515, 
66 Miss. 97. 

N.C.—Whitford v. North State L. 
Ins. Co., 72 S.E. 85, 156 N.C. 42. 


Tex.—Fernandez v. Shacklett, Civ. 
App., 1 S.W.2d 675. 

2. N.C.—Montford v. Simmons, 136 

S.E. 875, 193 N.C. 323—Wood v. 

Morgan, 24 S.E. 522, 118 N.C. 749. 

Presumption, as to cause of action 
On motion by defendant executrix 
to remove cause, where it does not 
appear in the complaint exactly 
what the cause of action against 
defendant is, the presumption is that 
it relates to and seeks to charge the 
estate of testator.—J. S. H. Clark 
Lumber Co. v. Currie, 104 S.E. 654, 
180 N.C. 391. 

3. Convenience of witnesses, etc. 

Statute did not prevent removal to 
another county for trial of an action 
against an administrator for dam¬ 
ages for personal injuries due to 
negligence of decedent where con¬ 
venience of witnesses and ends of 
justice would thereby best be serv¬ 
ed.—Pushman v. Dameron, 180 S.E. 
578, 208 N.C. 336. 

Choice of venue by instituting action 
Act of plaintiff in instituting ac¬ 
tion against administrator of dece¬ 
dent in county where administrator 
gave bond could not, in view of man¬ 
datory nature of statute requiring 
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action against representative of de¬ 
cedent to be instituted in county 
where bond was given, he deemed a 
voluntary choice of venue prevent¬ 
ing plaintiff from thereafter seeking 
removal of cause to another county 
for trial.—Pushman v. Dameron, su¬ 
pra. 

4. N.C.—Latham v. Latham, 100 S, 
E. 131, 178 N.C. 12. 

24 C.J. p 769 note 53. 

5. N.C.—Johnson v. Smith, 1 S.E.2d 
834, 215 N.C. 322. 

6. U.S.—Stratton v. Dines, C.C.C 0 I 0 ., 
126 F. 968, affirmed 135 F. 449, 
68 C.C.A. 161. 

7. N.Y.—Gatfield v. Hanson, 57 How. 
Pr. 331. 

8. N.Y.—Guardian Trust Co. v. 

Straus, 123 N.Y.S. 852, 139 App. 
Div. 884, affirmed 95 N.E. 1129, 201 
N.Y. 546—Matson v. Abbey, 24 N. 
Y.S. 284, 70 Hun 475, affirmed 36 
N.E, 11, 141 N.Y. 179. 

Right as affected by statute, see in¬ 
fra subdivision b of this section. 

9. Vt.—Bellows v. Blake, 170 A. 906, 
106 Vt. 204. 
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sessed against, claimed from, or paid by the per¬ 
sonal representative. 10 

An action to settle an estate may be brought as 
soon as the representative qualifies, and hence, 
where part of the relief demanded, in an action 
against an administrator, is a settlement of the es¬ 
tate, a dismissal of the entire petition is improper. 11 

A suit by a mortgagee to fix his rights against a 
decedent's estate is premature when brought before 
default. 12 

An action on a contingent claim cannot be brought 
until after the claim has become due or absolute. 13 

Assertion of claim in suit in which estate is being 
administered. In courts of equity, a creditor has 
the right to assert his claim against decedent in a 
suit in which the estate of such decedent is being 
administered at any time before the assets of the es¬ 
tate have been disbursed. 14 

A legatee or distributee cannot ordinarily main¬ 
tain an action against an executor or administrator 
for his share of the estate until there has been a 
final settlement of the estate or a decree for distri¬ 
bution, 15 although the rule may be otherwise in 
case of a suit for an accounting and settlement, 16 or 
a suit by the widow to enforce an antenuptial agree¬ 
ment. 17 So it has been held that the rule that an 
action at law does not lie to recover a distributive 
share of an estate before the amount to be distribut¬ 
ed has been ascertained in the probate court also 
prevails in equity in the absence of other and com¬ 
pelling reasons. 18 It has been held, however, that 
an action for a distributive share may be brought 
any time after the expiration of one year from the 
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time of the qualification of the representative. 19 A 
petition by alleged heirs to take seizin of the estate 
is premature where it shows a pending action by an¬ 
other who, if successful, would take as heir instead 
of plaintiffs. 20 Although the statute authorizes a 
legatee to recover his legacy in an action at law, a 
legatee cannot recover in an action of contract 
against the executors unless the legacy is then pay¬ 
able. 21 An action of debt to recover the amount 
of a legacy has been held premature where the leg¬ 
atee failed to prove reception by the executor of 
assets making him liable to pay legacies. 22 

b. Under Statutes 

(1) In general 

(2) Persons protected 

(3) Actions to which statutes applicable 

(4) Removal, resignation, or death of 

original representative 

(5) Mode of objection 

(6) Waiver of objection 

(1) In General 

Under statutes providing that no action can be 
brought against the personal representative for a desig¬ 
nated period after he qualifies, suits brought within the 
proscribed period are premature and will be dismissed. 

In some jurisdictions the personal representative 
is protected from suit for a time by statutes provid¬ 
ing that no action can be brought against them for 
a designated period after letters testamentary or of 
administration are granted, 23 and where an action 
is brought before the expiration of the statutory pe¬ 
riod, the court is without jurisdiction and may dis¬ 
miss on its own motion or on the application of a 
party, 24 but the natural inference from the lan- 


10. Tenn.—McAdoo v. Dickson, 136 

S.W.2d 518, 175 Tenn. ' 598, 126 

A.D.R. 1345. 

11. Ky.—McCandless v. McCandless, 
111 S.W. 302, 33 Ky.D. 790. 

12. Ky.—Union Cent. Xj. Ins. Co. v. 
Kimble, 130 S.W. 999, 140 Ky. 117. 

13. Cal.—Miller v. Miller, 152 P. 728 
171 Cal. 269—Southern Pac. Co. v. 
Catucci, App., 118 P.2d 494. 

14 Va.—Commonwealth v. McCue, 
63 S.E. 1066, 109 Va. 302—Wooding 
v. Bradley, 76 Va. 614. 

15. Mass.—Tallon v. Tallon, 31 N.E. 

287, 156 Mass. 313. 

24 C.J. p 508 note 80, p 769 note 63. 
Attorney’s fees incurred by heirs 
Where heirs brought suit to re¬ 
cover assets concealed by the admin¬ 
istrator, and the estate was enriched 
thereby, and subsequently a will was 
discovered and probated, such will 
creating a trust, a suit by such heirs 
to have attorney’s fees paid out of 
the trust fund was an action not 


alone against the executors as lega¬ 
tees, but also in their capacity as 
executors under the will, and was 
not prematurely brought, although 
antedating distribution under the 
will.—Drain v. Wilson, 200 P. 581, 
117 Wash. 34. 

16. Ga.—Wheeler v. Horne, 71 S.E. 
901, 136 Ga. 486. 

17. N.Y.—Peck v. Vandemark, 1 N. 
E. 41, 99 N.Y. 29. 

24 C.J. p 770 note 65. 

18. Me.—Palmer v. Palmer, 91 A. 
284, 112 Me. 156. 

19. Ga.—Wheeler v. Horne, 71 S.E. 
901, 136 Ga. 486. 

20. Da.—Succession of Marinoni, 189 
So. 124, 192 Da. 751. 

21. Mass.—Pierce v. Doomis, 112 N. 
E. 1027, 224 Mass. 226. 

22. Me.—Bragdon v. Smith, 12 A.2d 
665, 136 Me. 474. 

23. Ga.—Telford v. Quillian, 164 S. 
E. 228, 45 Ga.App. 257. 
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Ky.—Utterback’s Adm’r v. Hannan, 
74 S.W.2d 563, 255 Ky. 425. 

24 C.J. p 770 note 66. 

Object of statute is to give admin¬ 
istrator or executor time to familiar¬ 
ize himself with condition of estate 
to protect him from having to pay 
out assets of estate during period 
of limitation, and to give him oppor¬ 
tunity to administer estate in ac¬ 
cordance with priority statute.— 
Jones v. Womack, 187 S.E. 285, 53 Ga. 
App. 741—24 C.J. p 770 note 66 [a]. 

Word “debt” within statute prohib¬ 
iting suit to recover debt due by de¬ 
cedent against administrator until 
expiration of twelve months from his 
qualification should be understood in 
its ordinary signification and not in 
technical sense.—Jones v. Womack, 
supra. 

24l Ga.—Butler v. Floyd, 191 S.E. 
460, 184 Ga. 447. 

Ind.—Home Nat. Bank v. People's 
State Bank, 96 N.E. 710, 49 Ind. 
App. 13. 
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guage of such statutes is that a suit may be brought for a certain time apply to an executor who is also 
after the expiration of the statutory period if the residuary legatee and who has given bond to pay 
executor or administrator is made a party defend- debts and legacies, 31 and to an ordinary, on whom 
ant thereto. 25 Such statutes affect the remedy and the duties and rights of an executor are cast by 
not the right. 26 A statute protecting personal rep- statute. 32 Where a plaintiff has died pending ac- 
resentatives from compulsory payment for a certain tion, and his administrator has been substituted as 
time after taking out letters does not, it is held, plaintiff, a statute prohibiting actions against rep- 
prohibit action against the representative within resentatives within a certain period after their ap- 
such time. 27 Provision is, however, sometimes made pointment, and judgments against them within a 
for the granting by the court of leave to sue be- certain longer period, does not protect defendant 
fore the expiration of the period of delay where it from being forced to trial before the time when 
appears that unless the creditor is thus permitted to judgment might be rendered against the represen- 
sue he will be deprived of his remedy by virtue of tative. 33 
another statute. 28 Since, as shown infra subdivision 

b (6) of this section, the administrator may waive (^) Actions to Which Statutes Applicable 

any right he may have under the statute, a judg- The actlons t0 which such statutes a PP>y must be 

, determined from the terms and construction of the par- 

ment against him cannot be taken as wholly void ticuiar statute. 

on account of being premature. 29 0 ^ . 1 

. Some statutes protecting personal representatives 

Aciwn for distributive share. Where the statute from actions have been held to appIy to suits in eq _ 

authorizes an action to recover a distributive share uity as welI as actions at ]aw;3 4 but other statutes 
after a year from the granting of letters testamen- for this purpose have been heId t0 apply only t0 
tary or of administration, an action by decedent’s actions at i aw .35 while the statutes are applicable 
widow to recover her interest in the estate, brought where the person al representative as such is a nec- 
withm three months after the granting of letters, essary defendant,36 the suit must seek to fasten or 
is premature. establish a liability on or against property of dece- 

(2) Persons Protected dent 37 and* must be against the personal represen- 

Persons protected by the statutes Include an executor tative as Such. If brought against him in his per- 
who is also a residuary legatee, and an ordinary with the S onal capacity the exemption does not apply. 38 
duties and rights of an executor; but not a defendant in 

an action in which an administrator has been substi- Such statutes have been held to apply to an ac- 
tuted as plaintiff. tion f or d ea th caused by acts of the representative's 

Statutes protecting the representative from suit decedent, 39 an action to recover counsel fees, 40 a 


25. Ind.—Hawkins v. First Nat. 

Bank, 165 N.E. 547, 201 Ind. 228. 
Actions held not premature 

(1) Where an executor has quali¬ 
fied after probate of the will in com¬ 
mon form, and letters testamentary 
are duly issued and recorded, a suit 
by a creditor, more than twelve 
months after the executor's qualifi¬ 
cation, to recover a debt created by 
the testator, is not premature, and 
the fact that before the probate of 
a will in common form an application 
had been presented to court of ordi¬ 
nary to probate it in solemn form, 
and a caveat had been filed, and a 
judgment rendered by court of or¬ 
dinary setting up the will, and an 
appeal entered to the superior court, 
and a suit by a creditor had been 
brought within less than twelve 
months after the judgment, would 
not affect the case, although it 
would be otherwise if, pending the 
application to probate in solemn form, 
the ordinary had appointed the per¬ 
son nominated as executor as tem¬ 
porary administrator.—Harris v. 
Adams, 103 S.E. 229, 150 Ga. 204, 
answers to certified questions con¬ 
formed to- 103 S.E. 473, 25 Ga.App. 
373. 


(2) A petition of the heirs at law 
of deceased grantor to cancel pur¬ 
ported conveyance to deceased's wife 
filed more than twelve months after 
the death of grantor, and not show¬ 
ing on its face the date of institu¬ 
tion of suit, and containing no alle¬ 
gation that administration was pend¬ 
ing or necessary, was not demurrable 
on ground that suit was instituted 
less than one year after death of 
grantor.—Sloan v. Sloan’s Adm’r, Tex. 
Civ.App., 117 S.W.2d 803. 

26. Mass.—Gallo v. Foley, 5 N.E.2d 
425, 296 Mass. 306. 

27. N.Y.—Matter of Phyfe, 5 N.Y. 
Leg.Obs. 331. 

Pa.—Parsons v. Keystone Nat. Bank, 
34 Leg.Int. 297. 

24 C.J. p 770 note 68. 

28. N.J.—Jaburg v. Kirschenbaum, 
107 A. 60, 90 N.J.Eq. 510. 

29. Ga.—Leath v. Hardman, 158 S.E. 
453, 43 Ga.App. 270. 

30. N.Y.—Flatauer v. Loser, 104 N. 
E. 1123, 211 N.Y. 15, reversing 141 
N.Y.S. 951, 156 App.Div. 591. 

31. Mass.—Troy Nat. Bank v. Stan¬ 
ton, 116 Mass. 435. 
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32. S.C.—O’Daniel v. Lehre, 21 S-C. 
Eq. 83. 

33. Ala.—Consolidated Mercantile 

Co. v. Warren, 74 So. 738, 15 Ala. 
App. 623, certiorari denied 75 So. 
1003. 

34. Miss.—Rosenthal v. Enevoldsen, 
61 Miss. 532. 

24 C.J. p 770 note 73. 

35. Ga.—Crawford v. Wilson, 78 S. 
E. 30, 139 Ga. 654, 44 L.R.A.,N.S., 
773. 

24 C.J. p 770 note 74. 

36. Miss.—Anderson v. Newman, 60 
Miss. 532—Reedy v. Armistead, 31 
Miss. 353. 

37. Ga.—Lester v. Stephens, 39 S.E. 
109, 113 Ga. 495. 

24 C.J. p 787 note 58. 

38. Ga.—Stubbs v. Macon Fourth 
Nat. Bank, 77 S.E. 893, 12 Ga.App. 
539. 

24 C.J. p 770 note 76. 

39. Liability held “debt” within 
statute 

Ga.—Jones v. Womack, 187 S.E. 285, 
53 Ga.App. 741. 

4a Ga.—Fry v. Lofton, 45 Ga. 171. 
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bill by a creditor of the administrator to be subro¬ 
gated to the administrator’s rights as creditor of the 
estate, the latter having paid a debt of the estate 
with his own money, in fraud of complainant’s 
rights, 41 a bill to enforce a vendor’s lien for pur¬ 
chase money, 42 a suit to have realty sold and the 
proceeds distributed, 43 a suit to recover, as sole dis¬ 
tributee of the estate, funds received by the repre¬ 
sentative as damages for the wrongful death of de¬ 
cedent, 44 a suit to recover on a debt against an ad¬ 
ministrator in his representative capacity, and estab¬ 
lish and fasten such liability against the estate, 45 a 
suit for an accounting alleging mismangement and 
misconduct of the estate by defendant administra¬ 
tor, 46 a bill against one both personally and as ad¬ 
ministrator charging him with a fraudulent transfer 
to decedent, 47 a levy of execution to enforce the 
statutory liability of a deceased stockholder, 48 an 
action wherein attachment was issued to subject as¬ 
sets belonging to the estate to plaintiff’s claim, not¬ 
withstanding no personal judgment was rendered 
against the estate, 49 and an action under a declara¬ 
tory judgment statute in so far as it seeks to re¬ 
quire any action on the part of the representative, 50 
although it has been held not to apply to such an ac¬ 
tion where it does not assert any contested liability 
against the estate. 51 A statute providing that the 
personal representative should not be held to answer 
to a creditor’s action within a designated period un¬ 


less brought to recover a demand which would not 
be affected by insolvency of the estate was intended 
to permit actions within the period on preferred 
claims such as taxes and expenses of the last sick¬ 
ness and funeral, but not an action on a claim for 
damages for tort, even though such claim was se¬ 
cured under the compulsory insurance law, where 
it could not be ascertained at the time the action 
was brought that the claim was secured to an 
amount large enough to relieve the estate. 52 

Such statutes have been held not to apply to ac¬ 
tions for tort, 53 an action arising out of a breach of 
duty on the representative’s part 54 or waste and 
mismanagement by an insolvent executor, 55 a suit 
against an executor to enforce a testamentary 
trust, 56 a suit to establish a constructive trust in an 
insurance policy, 57 a suit by a legatee to whom the 
will gave “a comfortable support” during her life¬ 
time to compel the executors to set aside a suitable 
allowance for her support, 58 a suit for an account¬ 
ing of decedent’s acts as guardian of a minor, 59 a 
suit in equity to enforce a contract for adoption by 
securing a decree giving the child part of deceased 
obligor’s estate, 60 an action to set aside a fraudulent 
conveyance by decedent, 61 an action to recover 
lands from a personal representative by one claim¬ 
ing them adversely, 62 a suit to cancel a life insur¬ 
ance policy, 63 an action to cancel a deed to dece¬ 
dent, 64 a bill to remove the administration into eq- 


41. Miss.—Anderson v. Newman, 60 
Miss. 532. 

42. Miss.—Reedy v. Armistead, 31 
Miss. 253. 

43. Ky.—Courtney v. Morgan, 156 S. 
W.2d 175, 288 Ky. 342. 

44. Tenn.—Bradford v. Graves, 67 S. 
W.2d 138, 167 Tenn. 125. 

45. Ga.—Butler v. Floyd, 191 S.E. 
460, 184 Ga. 447. 

46 . Ga. — Avery v. Gurley, 160 S.E. 
793, 173 Ga. 638. 

47. Miss.—Rosenthal v. Enevoldsen, 
61 Miss. 532. 

48. Ga.—Almond v. Mobley, 149 S. 
E. 293, 40 Ga-App. 305. 

48. Ky.—Utterback’s Adm’r v. Han¬ 
nan, 74 S.W.2d 563, 255 Ky. 425. 

50. Ky.—Sullenger v. Sullenger’s 
Adm'x 152 S.W.2d 571, 287 Ky. 232. 

Statute not repealed 

The Declaratory Judgment Act did 
not repeal statute prohibiting main¬ 
tenance of an action against a per¬ 
sonal representative until expiration 
of six months after qualification of 
such representative.—Sullenger v. 
Sullenger’s Adm’x, supra. 

51. Ky.—Arrowood v. Duff, 152 S. 
W.2d 291, 287 Ky. 107. 


52. Mass.—Gallo v. Foley, 5 N.E.2d 
425, 296 Mass.. 306. 

53. S.C.—Bourne v. Maryland Casu¬ 
alty Co., 192 S.E. 605, 185 S.C. 1, 
118 A-L.R. 1. 

Held not suit to recover “debt” with¬ 
in statute 

S.C.—Newman v. Lemmon, 147 S.E. 
439, 149 S.C. 417. 

Detinue 

Ala.—Sims v. Canfield, 2 Ala. 555. 

24 C.J. p 770 note 81. 

Trover for recovery of property only 
Ga.—Adder Mach. Co. v. Hawes, 111 
S.E. 188, 152 Ga. 826, answer to 
'certified questions conformed to 
111 S.E. 746, 28 Ga.App. 480— 

Atkinson v. Universal Credit Co., 
App., 180 S.E. 926. 

Seizure of partnership assets 

Statute does not affect right of sur¬ 
viving member of partnership to 
bring suit against executor of es¬ 
tate of deceased partner for illegal 
assumption of possession of partner¬ 
ship assets which were necessary to 
wind up affairs of partnership.—Kin¬ 
ney v. Robinson, 184 S.E. 616, 181 
Ga. 837, 104 A.L.R. 888. 

54. N.H.—Probate Judge v. Lane, 51 
N.H. 342. 


55. Ga.—Lester v. Stephens, 39 S.E. 
109, 113 Ga. 495. 

24 C.J. p 787 note 57 [a] <1). 

56. Ala.—Smith v. Cain, 65 So. 367, 
187 Ala. 174. 

57. Ala.—American-Traders’ Nat. 

Bank v. Henderson, 133 So. 36, 222 
Ala. 426. 

58. Miss.—Owens v. Waddell, 39 So. 
459, 87 Miss. 310. 

24 C.J. p 770 note 84. 

59. Held not suit to recover “debt” 
within statute 

S.C.—Beech v. Addison, 82 S.E. 428, 
98 S.C. 215. 

60. Ga.—Crawford v. Wilson, 78 S.E. 
30, 139 Ga. 654, 44 L.R.A.,N.S., 773. 

61. Ala.—Freeman v. Pullen, 24 So. 
57, 119 Ala. 235. 

24 C.J. p 771 note 87. 

62. Ala.—Torrey v. Bishop, 16 So. 
422, 104 Ala. 548. 

63. N.J.—Travelers’ Ins. Co. v. Ba¬ 
ker, 162 A. 142, 111 N.J.Eq. 174. 

64. Held not suit to recover “debt” 
within statute 

Ga.—Lanfair v. Thompson, 37 S.E. 
717, 112 Ga. 487. 
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uity, 65 a suit for an injunction, 66 a bill to enjoin 
an administrator from interference with a legacy to 
which decedent had no title, 67 a suit for specific 
performance of a contract to devise and bequeath 
specified property to plaintiff 68 or of a contract to 
convey land, 69 a bill to foreclose a mortgage, 70 par¬ 
ticularly where no deficiency judgment was sought, 71 
a suit to foreclose on land which the deceased mak¬ 
er of the trust deed had conveyed, 72 an action to re¬ 
cover funeral expenses where expressly excepted 
from the operation of the statute, 73 or a proceed¬ 
ing by the sheriff in the county court to require the 
personal representatives of a deceased taxpayer to 
list property omitted from assessment. 74 So the 
statutes have been held not to apply to suits pend¬ 
ing against deceased at his death, 75 and according 
to one view they do not prevent an attachment with¬ 
in the statutory period; 76 nor do the statutes apply 
to an action for the benefit of the estate, which, if 
successful, will augment the estate. 77 

A proceeding to revive an action brought against 
decedent and pending at his death is not an action 
within the meaning of the statutes under consider¬ 
ation. 78 

(4) Removal, Resignation, or Death of Orig¬ 
inal Representative 

Notwithstanding the resignation or removal of the 
representative, the time from which the exemption from 
sisjt commences is the date of the qualification of the 
original representative; but this rule is not always ap¬ 
plied in cases of revocation of letters or death. 


Where an administrator resigns or is removed, his 
successor is not entitled to the full period of ex¬ 
emption from suit; but the time from which the 
exemption commences is the date of the qualifica¬ 
tion of the original administrator, 79 and the same 
principle is applicable where letters of administra¬ 
tion are revoked on presentation and proof of a will 
naming as executor the person appointed as admin¬ 
istrator, 80 although it has been held otherwise where 
letters were revoked because of failure of the rep¬ 
resentative to give sufficient bond. 81 That the suc¬ 
cessor of an administrator who has died is entitled 
to the full statutory period of exemption from the 
time of his own appointment has been both assert¬ 
ed 82 and denied. 83 

(5) Mode of Objection 

The objection must be taken by plea in abatement. 

The objection that an action against an executor 
or administrator is prematurely brought must be tak¬ 
en by plea in abatement. 84 

(6) Waiver of Objection 

The objection that the suit is prematurely brought 
may be waived by the personal representative, and such 
waiver will be presumed where he permits the suit to 
proceed to a final decree. 

It is perfectly competent for a personal repre¬ 
sentative to waive the objection that the suit is pre¬ 
maturely brought, 85 and such objection is waived 
by appearance and answer, 86 voluntarily pleading to 
the action, 87 answering to the merits and consent- 


65. Ala.—Baker v. Mitchell, 20 So. 
40, 109 Ala. 490. 

66. Ga.—Butler v. Floyd, 191 S.E. 
460, 184 Ga. 447. 

24 C.J. p 787 note 57 [a] (1). 

67. Ga.—Womack v. Greenwood, 6 
Ga. 299. 

68. Ga.—Pinkussohn v. Rehm, 165 
S.E. 222, 175 Ga. 475. 

69. Ga.—Bedford v. Lloyd, 93 S.E. 
296, 147 Ga. 145. 

70. Fla.—McKinley v. Federal Land 
Bank of Columbia, 176 So. 36, 128 
Fla. 789. 

Ga.—Chapman v. Hamilton Nat. Bank 
of Chattanooga, Tenn., 179 S.E. 
650, 51 Ga.App. 74. 

24 C.J. p 771 note 93, p 787 note 57 
Ca] (2). 

71. Fla.—McKinley v. Federal Land 
Bank of Columbia, 176 So. 36, 128 
Fla. 789. 

Ga.—Chapman v. Hamilton Nat. Bank 
of Chattanooga, Tenn., 179 S.E. 650, 
51 Ga.App. 74. 

Where timely filing 1 of claim required 

Under statute providing that if 
creditor neglects to file claim within 
twelve months administrator “shall 
not be liable to make good the same,” 


mortgagee may foreclose mortgage 
within twelve months’ period if no 
judgment is sought against mortga¬ 
gor’s administrator for deficiency.— 
Columbia Theological Seminary v. 
Arnette, 167 S.E. 465, 168 S.C. 272. 

72. Tex.—Wood v. Priddy, Civ.App., 
164 S.W. 1099. 

73. Mass.—Studley v. Willis, 134 
Mass. 155. 

74. Ky.—Commonwealth v. Byan, 
104 S.W. 727, 126 Ky. 649, 31 Ky. 
L. 1069. 

75. Tenn.—McCuiston v. Haggard, 
109 S.W.2d 413, 21 Tenn.App. 277. 

76. Ga.—Hartley v. Hartley, 161 S. 
E. 358, 173 Ga. 710. 

77. N.J.—Niemaseck v. Bernett 
Holding Co., 4 A.2d 794, 125 N.J. 
Eq. 284. 

78. S.C.—Quick v. Campbell, 22 S.E. 
479, 44 S.C.' 386. 

24 C.J. p 771 note 3. 

79. Tenn.—Todd v. Wright, 12 Heisk. 
442. 

24 C.J. p 771 note 97. 

90. N.H.—Kittredge v. Folsom, 8 N. 
H. 98. 

24 C.J. p 771 note 98. 
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81. Ga.—Callahan ▼. Smith, T.U.P. 
Charlt. 149. 

82. Tenn.—Minor v. Webb, 1 Heisk. 
395. 

83. Me.—Cooley v. Patterson, 49 Me. 
570. 

84. N.H.—Amoskeag Mfg. Co. v. 
Barnes, 48 N.H. 25. 

24 C.J. p 771 note 4. 

85. Ga.—Leath v. Hardman, 158 S. 
E. 453, 43 Ga.App. 270. 

Ky.—Farmers Nat. Bank of Dan¬ 
ville v. First Colored Baptist 
Church of Danville, 126 S.W.2d 
1130, 277 Ky. 521. 

Tex.—Anderson v. Hunt, Civ.App., 
122 S.W.2d 345, error refused. 

24 C.J. p 771 note 5. 

86. Tenn.—Hill v. Fly, Ch.A., 52 S. 
W. 731. 

Tex.—Altgelt v. Sullivan, Civ.App., 79 
S.W. 333, reversed on other 
grounds 83 S.W. 6, 98 Tex. 252 . 

87. Tex.—Lemmal v. Puska, 54 Tex. 
505—City Central Bank & Trust 
Co. v. Jackson, Civ.App., 45 S.W.2d 
433. 
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ing to have the case placed on the trial calendar, 88 
going to trial on an answer denying the validity of 
the claim sued on, 89 or giving notice that the claim 
is disputed, where a statute requires suit to be 
brought within a stated time after such notice. 90 A 
judgment rendered in such suit will protect the rep¬ 
resentative when pleaded in suits brought after that 
time, 91 and its validity cannot be questioned by a 
claimant of property against which it is sought to be 
enforced. 92 The exemption is not waived by a 
mere acknowledgment of service on the part of the 
representative, where there is no express waiver of 
the exemption and the representative does not file 
any defense. 93 

Presumption, <as to waiv'er . Where an executor 
permits a proceeding prematurely brought to proceed 
to a final decree, it will be presumed, on his appli¬ 
cation to set aside the decree on the ground that it 
was prematurely brought, that he intended to waive 
the defense unless there is proof of accident or in¬ 
advertence. 94 

§ 730. Limitations in Actions by Personal 
Representatives 

The right of a personal representative to bring an ac¬ 
tion is affected in many jurisdictions by statutes of 
limitations specially applicable to this class of plaintiffs, 
and which under some circumstances have the effect of 
extending the time allowed by the general statutes of 
limitations. 

Under statutes specially applicable to personal 
representatives, it is usually held that where a claim 
of decedent is not actually barred by limitations at 
the time of his death, the representative may sue 
thereon within the time designated in the special 
statute, even though the general statute of limita¬ 
tions would bar the claim earlier, 95 and where the 
time limited by the general statutes expires before 
the time limited by the special statute, the action 


must be brought within the time limited by the lat¬ 
ter statute. 96 However, a statute which provides 
that, if any right of action existed in favor of de¬ 
cedent at the time of his death and survives, action 
may be brought thereon within a designated period 
after the grant of administration, extends the time 
within which suits may be brought which would be 
otherwise barred by the general statute of limita¬ 
tions and does not limit the time of bringing ac¬ 
tions against which the statute had not run; 97 and 
the same is the rule under a statute providing that 
if a person entitled to bring an action dies before 
the expiration of the time limited for the commence¬ 
ment thereof and the cause of action survives, an 
action may be commenced by his representatives aft¬ 
er the expiration of the time and within a desig¬ 
nated period from his death. 98 Under statutes of 
this character suit need not be brought within the 
designated period after grant of administration, pro¬ 
vided it is brought within the period fixed by the 
general statute of limitations, 99 the rule being that, 
if, at the time the special statute commences to 
run, there remains an unexpired portion of the 
general statute of greater length than the period 
fixed by the special statute, the general statute con¬ 
trols. 1 The statutes are not intended to revive an 
action barred by limitations at the time of dece¬ 
dent's death, however. 2 If it is provided by statute 
that the time which elapses between the death of 
a person and the grant of letters testamentary, or 
of administration on his estate, is not to be taken 
as any part of the time limited for the commence¬ 
ment of actions by executors or administrators, this 
period must be excluded in computing the time with¬ 
in which suit must be brought, although the statute 
commenced to run in decedent’s lifetime. 3 Statutes 
of this character contemplate the grant of perma¬ 
nent letters of administration. The suspension pro¬ 
vided for does not cease on the grant of temporary 


88. N.C.—Clements v. Rogers, 91 N. 
C. 63. 

89. Ohio.—Devereaux v. Hutchinson, 
16 Ohio Cir.Ct.,N.S., 447, affirmed 
85 N.E. 1124, 78 Ohio St. 415. 

90. N.J.—Cooney v. Little, 119 A. 
769, 98 N.J.Law 361—Connors v. 
Briden, 139 A. 416, 5 N.J.Misc. 1031: 

91. N.C.—Terry v. Vest, 33 N.C. 65 
—Bryan v. Miller, 32 N.C. 129. 

9S. Ga.—Hill v. Julian, 46 S.E. 834, 
119 Ga. 607. 

93. Ga.—Waters v. Hurst, 77 S.B. 
102, 12 Ga.App. 248. 

94. N.J.—Boynton v. Sandford, 28 N. 
J.Eq. 184, affirming 28 N.J.Eq. 592. 

95. Mass.—In re Boston & Roxbury 
Mill Corp., 105 N.E. 982, 218 Mass. 
425. 

24 C.J. p 774 note 41. 


Actions by personal representatives 
as affected by general statutes of 
limitations see the C.J.S. title Lim¬ 
itations of Actions § 243, also 24 
C.J. p 772 notes 12-18, p 773 notes 
19-24, 32, 34, 35, p 774 notes 36- 
40, and 37 C.J. p 1034 note 30-p 
1036 note 39. 

Limitations in actions for refund of 
money paid a legatee in excess of 
his legacy see supra § 505. 

Statute held inapplicable where 
limitation period had not expired.— 
Genslinger v. New Illinois Athletic 
Club of Chicago, 163 N.E. 707, 332 
Ill. 316, transferred, see 252 Ill.App. 
298, reversed on other grounds 171 
N.E. 514, 339 Ill. 426. 

96. Utah.—Rasmussen v. Sevier Val¬ 
ley Canal Co., 121 P. 741, 40 Utah 
37L 


97. N.H.—Frye v. Hubbell, 68 A. 
325, 74 N-H. 358, 17 L.R.A.,N.S., 
1197. 

24 C.J. p 774 note 43. 

98. Ind.—McNear v. Robeson, 39 N. 
E. 896, 12 Ind.App. 87. 

24 C.J. p 774 note 44. 

99. Mass.—Converse v. Johnson, 14 
N.E. 925, 146 Mass. 20. 

1. Wis.—Palmer v. O’Rourke, H0 N. 
W. 389, 130 Wis. 507. 

24 C.J. p 774 note 46. 

2. Ind.—Todd v. Eberwine, 22 N.E. 
2d 977, 216 Ind. 47. 

3. Ala.—McNeill v. McNeill, 35 Ala, 
30. 

24 C.J. p 774 note 47. 
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letters of administration. 4 It has been held that an 
action by one executor against another, brought 
more than the statutory period after defendant’s ap¬ 
pointment, although within the statutory period aft¬ 
er plaintiff’s appointment, cannot be maintained; 5 
but it has also been considered that, under a statute 
limiting the time within which actions against an 
administrator must be brought, an action by one ad¬ 
ministrator against another must be brought within 
the statutory period after plaintiff is entitled, under 
his appointment, to maintain the action. 6 Statutes 
requiring an administrator to sue within a designat¬ 
ed time contemplate administration in the state of 
their enactment, and therefore one who qualifies as 
administrator and sues in that state within the stat¬ 
utory period is not barred, although he qualified as 
administrator in another state more than the statu¬ 
tory period before suit brought. 7 A statute extend¬ 
ing the time for bringing actions in favor of ad¬ 
ministrators on the happening of certain contingen¬ 
cies does not apply to an action brought by a party 
in his lifetime which was not abated or discontinued 
by his death or any other reason enumerated in the 
statute. 8 An administrator’s action to set aside a 
deed allegedly made by decedent with intent to de¬ 
fraud creditors must be brought within the time 
fixed therefor by statute. 9 Under a statute provid¬ 
ing that no claim against any deceased person not 
a lien on the land before his death shall be a lien 
or claim against such land for the payment of which 
the land can be sold by the personal representative 
after three years from decedent’s death, proceedings 
brought by an administrator over four years after 
decedent’s death to recover land, allegedly fraudu¬ 
lently conveyed, to pay debts, are barred. 10 A wid¬ 
ow who has wrongfully taken possession of a note 
payable to decedent and procured the debtor to give 
a note payable to herself in its place acquires no 
right to the debt evidenced by the original note and 
no lapse of time bars the right of the representative 
to sue for the amount due thereon; 11 and as to 
money actually collected* by her on the note the stat¬ 
ute runs from the time of its collection and she 
may invoke the bar of six years, no facts being 


shown to make her a trustee ex maleficio. 12 The 
granting of an order allowing the administrator a 
certain time within which to move for a new trial, 
in a case in which a claim against decedent is al¬ 
lowed, does not suspend the right of the adminis¬ 
trator during such time to annul a conveyance by 
his decedent as in fraud of the creditor in whose fa¬ 
vor the claim is allowed. 13 It has been held that 
a plea of a statute of limitations would be no bar to 
a proceeding by administrators to subject the share 
of heirs in proceeds from a sale of decedent’s prop¬ 
erty to payment of debts of decedent and costs of 
administration. 14 

Failure to appoint representatives . Where the 
statute permits actions to be brought within a cer¬ 
tain period after the death of the person having 
the cause of action, the time runs regardless of the 
appointment of an administrator and lapse of the 
full period without the appointment of an adminis¬ 
trator will bar the action, 15 and it has been held 
that, where the time runs from the appointment of 
an administrator, but the period allowed by the gen¬ 
eral statute for bringing the action expires before 
any administrator is appointed, the action is 
barred. 16 

§ 731. Limitations in Actions against Per¬ 
sonal Representatives 

The defense of limitations interposed by a personal 
representative operates on both personal and real assets; 
and as long as the estate is open, the statute does not 
run against claims for administration expenses. 

As shown infra §§ 732-733, actions against per¬ 
sonal representatives are, in many jurisdictions, con¬ 
trolled by special statutes of limitations. The de¬ 
fense of the statute of limitations, when interposed 
by a personal representative, operates alike on the 
personal and real assets of his decedent’s estate. 17 
As long as the estate is open, the statute of limita¬ 
tions does not run against claims for expenses of 
administration. 18 # 

§ 732. — Actions on Claims against Estate 

a. In general 


4. U.S.—Kirby v. Lake Shore & M. 

S. R. Co., 7 S.Ct. 430, 120 U.S. 130, 
30 L.Ed. 569. 

G-a.—Scott v. Atwell, 63 Ga. 764. 

5. Mass.—Hill v. Mixter, 5 Allen 27. 

6. N.C.—Lawrence v. Norfleet, 90 N. 
C. 533. 

7. Me.—Holmes v. Brooks, 68 Me. 
416. 

8. Colo.—Barlow v. Hitzler, 90 P. 
90, 40 Colo. 109. 

9. Kan.—Lardner v. Cook, 103 P.2d 

849, 152 Kan. 266. 


10. Wis.—Scholl v. Adams, 239 N.W. 
452, 206 Wis. 174. 

11. Miss.—Buie v. Buie, 7 So. 344, 
67 Miss. 456. 

12. Miss.—Buie v. Buie, supra. 

13. Mich.—Walker v. Cady, 63 N. 
W. 1005, 106 Mich. 21. 

14. N.C.—Odom v. Palmer, 182 S.E. 
741, 209 N.C. 93. 

15. Miss.—Hughston v. Nail, 18 So. 
920, 73 Miss. 284, distinguishing 
Cook v. Reynolds, 58 Miss. 243— 
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” Boyce v. Francis, 56 Miss. 573— 
Clayton v. Merrett, 52 Miss. 353. 
N.C.—Coppersmith v. Wilson, 12 S. 

E. 77, 107 N.C. 31. 

24 C.J. p 775 note 53. 

16. Ky.—Louisville & N. R. Co. v. 

Brantley, 51 S.W. 585, 106 Ky. 

849, 21 Ky.L. 473. 

17. W.Va.—Hoge v. Blair, 141 S.E. 
444, 105 W.Va. 29. 

18. Miss.—Tom E. Taylor Undertak¬ 
ing Co. v. Smith's Estate, 183 So. 
391, 183 Miss. 45. 
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b. Special statutes requiring suit within 

prescribed time 

c. Extension statutes 

d. Suspension of operation of statutes of 

limitations 

e. Waiver of bar of limitations 

f. Statutes saving claims barred by lim¬ 

itations 

a. In General 

Actions against executors and administrators are, in 
many jurisdictions, controlled by special statutes of 
limitations which not only bar the remedy but also ex¬ 
tinguish the right of action against the estate, and which 
control general statutes of limitation. 

As between the executors and creditors of an es¬ 
tate no trust exists of that peculiar kind which is 
within the exclusive control of a court of equity, 
and to which the statute of limitations cannot be 
pleaded; the relation between them is simply that 
of debtor and creditor and the statute of limitations 
may be set up in any forum that has jurisdiction of 
the case, whether legal or equitable. 19 According¬ 
ly, as shown in the C.J.S. title Limitations of Ac¬ 
tions § 246, also 24 C.J. p 775 notes 61-62, the gen¬ 
eral statutes of limitations apply with the same ef¬ 
fect to causes of actions against the estates of de¬ 


§ 732 

ceased persons as to causes of actions against living 
persons. 

In a number of states actions against executors 
and administrators on claims against decedent are 
controlled by special statutes of limitations, 20 and, 
as such statutes usually provide that the claim shall 
be forever barred unless action is brought thereon 
within the required time, 21 it is held that they oper¬ 
ate as an absolute bar against the recovery of the 
claim either from the estate or from the heirs, dis¬ 
tributees, devisees, or legatees. 22 So, although un¬ 
der some statutes the court is authorized to grant 
an extension of the time for bringing suit, 23 the 
courts are ordinarily powerless to relieve a claim¬ 
ant who has failed to comply with the statute. 24 
Such a statute is a rule of property as well as a 
statute of limitations, 25 and not only bars the rem¬ 
edy but also extinguishes the right of action against 
the estate, 26 affording an absolute and uncondition¬ 
al protection against the suits of all persons, wheth¬ 
er under disability or not. 27 Special statutes of this 
kind control the general statutes of limitation, 28 but 
as they are of a penal character, rather than stat¬ 
utes of repose, they must be strictly construed, 29 
and in order to entitle the representative to the 
benefit thereof the statutes must be complied with 
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19. Pa.—York's Appeal 1 A. 162, 2 
A. 65, 110 Pa. 69, overruling- Mc- 
Candless' Estate, 61 Pa. 9—McClin- 
tock’s Appeal, 29 Pa. 360. 

24 C.J. p 775 note 63. 

20. Fla.—State ex rel. Courtney v. 
Harrison. 200 So. 345, 145 Fla. 727. 

Ill.—Hood v. Commonwealth. Trust & 
Savings Bank, 34 N.E.2d 414, 376 
Ill. 413—People ex rel. Swift v. 
Superior Court of Cook County, 195 
N.E. 517, 359 Ill. 612. 

Kan.—Allen v. Turner, 106 P.2d 715, 
152 Kan. 590. 

Mo.—Curtin v. Woolley, App., 114 S. 
W.2d 191—Grigg v. Lively, 257 S. 
W. 1S7, 214 Mo.App. 473. 

N.Y.—In re Madden's Estate, 279 N. 

Y.S. 218, 155 Misc. 308. 

24 C.J. p 775 note 66. 

Prior statute superseded 

Statute regarding time of com¬ 
mencing action against deceased per¬ 
son’s representatives was held super¬ 
seded by later statute relating to re¬ 
jected claims and requiring suit 
within thirty days after notification 
of rejection.—White v. Coleman, 262 
P. 232, 146 Wash. 148. 

Claim held not barred under statutes 
Cal.—Allan-MacMaster Co. v. Exter- 
stein, 15 P.2d 184, 126 Cal.App. 757. 
Conn.—Caffrey v. Alcorn, 162 A. 840, 
115 Conn. 605. 

Miss.—Stephens v. Duckworth, 196 
So. 219, 188 Miss. 626. 


Statute held inapplicable 

Statute respecting limitation of ac¬ 
tions to charge real estate with debts 
of deceased was held inapplicable, 
where one of tenants in common op¬ 
erating lands as partnership pur¬ 
chased from heirs of partner who was 
grantor’s mother, who had held as 
devisee of father who had also been 
partner, agreeing in consideration to 
pay indebtedness of grantor’s mother 
and father.—Planters’ Warehouse & 
Commission Co. v. Barnes, 159 So. 63, 
229 Ala. 572. 

21. Kan.—McDaniel v. Putnam, 164 
P. 1167, 100 Kan. 550, L.R.A.1917E 
1100 . 

24 C.J. p 776 note 67. 

22. Md.—ZollickofEer v. Seth, 44 Md. 
359. 

24 C.J. p 776 note 68. 

23. Fla.—In re Jeffries' Estate, 181 
So. 833, 136 Fla. 410. 

Extension statutes see infra subdivi¬ 
sion c of this section. 

24. U.S.—Certain-teed Products Cor¬ 
poration v. Luke, C.C.A.Ariz„ 74 F. 
2d 384. 

25. Tenn.—Bass v. Harkreader, 39 S. 
W.2d 275, 162 Tenn. 518. 

26. U.S.—City Nat. Bank of Wichita 
Falls v. Wichita Royalty Co., D.C. 
Tex., 18 F.Supp. 795, cause remand¬ 
ed, C.C.A., Wichita Royalty Co. v. 
City Nat. Bank of Wichita Falls, 
95 F.2d 671, rehearing denied 97 F. 
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2d 249, certiorari granted 59 S.Ct. 
101, 305 U.S. 587, S3 L.Ed. 371, 
affirmed 59 S.Ct. 420, 306 U.S. 103, 
83 L.Ed. 515. 

Ariz.—Lowry v. Crandall, 83 P.2d 
1003, 52 Ariz. 501, 120 A.L.R. 271. 
Md.—Frank v. Wareheim, 7 A.2d 186, 
177 Md. 43. 

Tenn.—Sparks v. First Nat. Bank, 46 
S.W.2d 43, 164 Tenn. 64—Bass v. 
Harkreader, 39 S.W.2d 275, 162 

Tenn. 518—Caldwell v. McFarland, 
11 Lea 463. 

Tex.—Jaye v. Wheat, Civ.App., 130 S. 
W.2d 1081—Thacker v. Sams, Civ. 
App., 44 S.W.2d 391. 

27. Tenn.—Sparks v. First Nat. 
Bank, 46 S.W.2d 43, 164 Tenn. 64. 

28. U.S.—Langroise v. Cummings, C. 

C. A.Idaho, 123 F.2d 969, affirming, 

D. C., Cummings v. Langroise, 36 F. 
Supp. 174. 

Conn.—Robbins v. Coffing, 52 Conn. 
118. 

As between special statutes, a stat¬ 
ute providing a specific bar to suits 
for creditors against personal rep¬ 
resentatives, after six months from 
time of accrual of claim, must don- 
trol over statute providing a bar to 
suits generally against personal rep¬ 
resentatives, after eighteen months 
after qualification.—Coffey v. Fisher, 
C.C.A.Tenn., 100 F.2d 51. 

29. D.C.—Clawans v. Sheetz, 92 F. 
2d 517, 67 App.D.C. 366. 

24 C.J. p 776 note 70. 
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in all essential respects. 30 A statute fixing a limi¬ 
tation period for suits against executors and ad¬ 
ministrators is not applicable to a suit against a 
widow in her individual capacity to recover an over¬ 
payment alleged to have been made to her by mis¬ 
take as the interest of her deceased husband in the 
assets of a firm, 31 or to the claim of a judgment 
creditor of a corporation against the estate of a de¬ 
ceased stockholder, 32 and a limitation as to claims 
against a decedent's estate does not bar the wife's 
administrator from recovering against her deceased 
husband's estate an amount paid by her out of her 
separate estate to liquidate his indebtedness for 
which she was entitled to be subrogated. 33 A third 
person's claim against an administrator and the 
heirs of the estate for money paid to the adminis¬ 
trator under a mutual mistake is not a "claim 
against the deceased” within the meaning of a stat¬ 
ute prescribing the time within which a suit must 
be begun against an executor on any cause of ac¬ 
tion against the deceased. 34 A suit for specific per¬ 
formance of a contract to execute a will in favor of 
plaintiff is not an action against an executor or an 
action against the heirs, devisees, or next of kin 
within statutes limiting the time within which such 
actions must be brought. 35 Where a trustee ex¬ 
ecuted the bond sued on, conditioned on behalf of 
himself, his heirs, executors, etc., to pay over the 
trust fund to his successor on the termination of 
the trust by his death or otherwise, the special stat¬ 
ute of limitations did not begin to run against an 
action on the bond against the trustee’s executors 
until demand made for the payment of the fund. 36 
Such a statute applies to claims against estates after 
representation of insolvency as well as before, and 
is an absolute bar unless suit is brought within the 
period limited; 37 and, under a statute limiting ac¬ 
tions against an executor for conversion by him¬ 
self or his testator to three years, a suit against an 
executor for converting bonds, which, believing they 
were his testator’s, he sold and applied the proceeds 
as part of his testator's estate, was barred after 
three years, although the executor was sued indi¬ 


vidually. 38 A statute applying to suits brought 
against persons having possession of property as 
executors of a testator from whom petitioners claim 
as heirs does not affect a suit by remaindermen's 
administrators against the life tenant's executors for 
discovery and accounting. 39 The statute of limi¬ 
tations referred to in a statute providing that no 
suit to foreclose a mortgage shall be maintained 
when the debt secured has been barred by the "stat¬ 
ute of limitations” is the general statute of limi¬ 
tations, and not the special statutes of limitations 
in the laws dealing with the administration of es¬ 
tates. 40 

Claims in favor of the state have been regarded 
as within the purview of the special statutes, 41 un¬ 
less expressly excepted, 42 but it has also been con¬ 
sidered that such statutes do not apply to the state 
unless it appears, by express language or necessary 
implication, that such was the legislative intent. 43 

b. Special Statutes Requiring Suit within Pre¬ 
scribed Time 

(1) After death of decedent 

(2) After grant of letters 

(3) After qualification of representative 

(4) After qualification or giving bond 

and notice of appointment 

(5) After probate or grant of adminis¬ 

tration and notice of appointment 

(6) After rejection of claim 

(7) After final settlement 

(1) After Death of Decedent 

There must be a substantial compliance with stat¬ 
utes requiring creditors to sue within a designated time 
after decedent’s death, including statutes limiting the 
time within which suit must be brought to continue the 
lien of a debt of the deceased. 

Statutes requiring creditors to sue within a des¬ 
ignated time after decedent's death apply to actions 
against personal representatives as well as against 
heirs. 44 All persons who have demands originat¬ 
ing from contracts or agreements are considered 
creditors within the meaning of such a statute, 45 


30- N.Y.—Hoyt v. Bonnett, 50 N.Y. 
538. 

24 C.J. p 776 note 70. 

31- Mass.—Bowker v. Torrey, 102 N. 
E. 903, 215 Mass. 547. 

32. Kan.—Douglass v. Loftus, 119 P. 
74, 85 Kan. 720, Ann.Cas.l913A 378, 
L.R.A.1915B 797. 

33. Ohio.—Glenn v. Eicher; 30 Ohio 
Cir.Ct. 821. 

34. N.H.—Redington Hub Co. v. Put¬ 
man, 82 A. 715, 76 N.H. 336. 

35. U.S.—Ohlendiek v. Schuler, CC. 
A.Ohio, 299 F. 182, certiorari denied 


Schuler v. Ohlendiek, 45 S.Ct. 93, 
266 U.S. 608, 69 L.Ed. 465. 

36. Mass.—Downer v. Squire, 71 
N.E. 534, 186 Mass. 189. 

37. Me.—Jellison v. Swan, 74 A. 920, 
105 Me. 356. 

38. N.Y.—Morales v. Klopsch, 143 
N.Y.S. 922, 158 App.Div. 824. 

33- Ga.—Denny v. Gardner, 110 S. 
E. 891, 152 Ga. 602. 

40. Mo.—Sturdy v. Smith, App., 132 
S.W.2d 1033. 

41. Pa.—Koering’s Estate, 34 Pa.Su- 
per. 425. 

734 


Tenn.—State v. Crutcher, 2 Swan 
504. 

42. Tenn.—O’Neal v. State, 10 Lea 
727. 

43. Ky.—Commonwealth v. Ryan, 
104 S.W. 727, 126 Ky. 649, 31 Ky. 
L. 1069. 

44. N.C.—Dry v. Roper, 1 N.C. 484. 
24 C.J. p 776 note 82. 

45. Ohio.—Robson v. Evans, 20 Ohio 

Cir.Ct.,N.S., 122, 35 Ohio Cir.Ct. 

510, 3 Ohio App. 248. 
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and a claim based on an order in the nature of a 
judgment of the court of another county which was 
never a lien on after-acquired real estate in the 
county where decedent died domiciled has only the 
lien of a general debt on the lands of decedent in 
the latter county, and is subject to the limitation of 
a statute, requiring an action for the recovery there¬ 
of to be commenced within two years after dece¬ 
dent’s death. 46 Statutes of this character have been 
held to apply to a debt, although part of it did not 
become due until more than the statutory period aft¬ 
er decedent’s death, if no notice of the debt was giv¬ 
en to the personal representative within the statu¬ 
tory period. 47 They do not, however, apply to ac¬ 
tions not based on an indebtedness of decedent, such 
as an action by a surviving partner for an account¬ 
ing of debts paid by him which should have been 
paid by decedent, 48 to the foreclosure of a mort¬ 
gage or trust deed given by him, 49 or to causes of 
action accruing after his death. 50 It has been held 
that these statutes will not operate as a bar to cred¬ 
itors not suing within the period thereby fixed where 
there is no executor or administrator during that 
time; 51 but there is also authority for the view 
that, where a creditor has a right to take out let¬ 
ters of administration or procure the appointment 
of an administrator, the special statute of limita¬ 
tion begins to run from the time of the death of de¬ 
cedent, 52 or at least from the time when the right 
of such creditor to institute administration proceed¬ 
ings accrued. 53 


Where the cause of action does not accrue until 
more than the statutory period after the death of 
the debtor and the grant of letters and the settle¬ 
ment of his estate, the limitation as to claims 
against estates will not apply to an action brought 
by the creditor against the administrator and heirs 
of the deceased debtor. 54 

Statutes limiting the time within which suit must 
be brought to continue the lien of a debt of the de¬ 
ceased are constitutional. 55 They are statutes of 
repose, and not merely of limitation, 56 and they 
must be strictly complied with. 57 They terminate 
the lien of a decedent’s debts, as to his real estate, 
at the expiration of the time limited where no ac¬ 
tion is brought for the recovery thereof during that 
period, although the will directs the payment of 
debts and expenses and there is no money or per¬ 
sonal property from which to make such payment; 58 
but failure to continue the lien is not a bar to pre¬ 
senting a claim for payment out of the personal 
property in decedent’s estate. 59 A petition by a 
ward for the appointment of an auditor to state an 
account against a deceased guardian is not an ac¬ 
tion within the meaning of such a statute, 60 and 
hence, where the proceeding on such petition re¬ 
sults in an adjudication against the guardian’s es¬ 
tate and a sale of realty by order of the orphans’ 
court, entered more than the statutory period after 
decedent’s death, to pay the indebtedness, no title 
passes under such sale. 61 Such statutes do not 
apply to a creditor’s suit to set aside a fraudulent 


Tenn.—Williams v. Conrad, 11 
Humphr. 412. 

24 C.J. p 776 note 83. 

46. Pa.—Henry’s Estate, 34 Pa.Su¬ 
per, 597. 

47. N.C.—Neil v. Hosmer, 5 N.C. 202 
—McLellan v. Hill, 1 N.C. 532, 

48. N.C.—Clanton v. Price, 90 N.C. 
96. 

48. Tenn.—Fidelity Mut. Life Ins. 
Co. v. Wall, 68 S.W.2d 108, 167 
Tenn. 207—Smith v. Goodlet, 21 S. 
W. 106, 92 Tenn. 230. 

24 C.J. p 776 note 87. 

50. U.S.—Fidelity Ins., Trust & 
Safe-Deposit Co. v. Mechanics’ Sav. 
Bank, C.C.A.Pa., 97 F. 297, 38 C. 
C.A. 193, 56 L.R.A. 228. 

N.C.—Armistead v. Bozman, 36 N.C. 
117. 

51. Mo.—Austin v. Shipman, 141 S. 
W. 425, 160 Mo.App. 206. 

24 C.J. p 777 note 89. 

52. Tenn.—Sparks v. First Nat. 
Bank, 46 S.W.2d 43, 164 Tenn. 64. 

53. Ind.—Hildebrand v. Kinney, 
App<, 83 N.E. 379, reversed on oth¬ 
er grounds 87 N.E. 832, 172 Ind. 
447, 19 Ann.Cas. 788. 


54. Ill.—Dugger v. Oglesby, 99 Ill. 
405. 

55. Pa.—Myers v. Lohr, 72 Pa. Super. 
472. 

56. Pa.—In re Higgins' Estate, 188 
A. 831, 325 Pa. 106—Central-Penn 
Nat. Bank of Philadelphia v. Culp, 
182 A. 239, 320 Pa. 358, 103 A.L.R. 
550—Garrett v. Moore, 84 A. 389, 
235 Fa. 379. 

57. Pa.—Central-Penn Nat. Bank of 
Philadelphia v. Culp, 182 A. 239, 
320 Pa. 358, 103 A.L.R. 550—White 
v. Antoine’s Estate, 40 Lack.Jur. 
147—O'Hara v. Manley, 34 Luz.Leg. 
Reg. 149. 

Object of statute 

Pa.—Franklin Beef Co, v. Spiegel, 35 
Luz.Leg.Reg. 193, 10 Som.Leg.J. 

382. 

Administrator cum testamento an- 
nesco representing creditors could 
not maintain bill to strike off satis¬ 
faction of mortgage, where more 
than year had elapsed since date of 
testator’s death and filing of bill.— 
American Nat. Bank of Camden, N. 
J., v. Kirk, 177 A. 801, 317 Pa. 551. 
Held sufficient compliance 

(1) Entry and indexing of judg- 
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ment, confessed by executor, against 
testator’s estate in judgment index 
of county wherein testator resided 
and his realty was situated within 
year after his death.—O’Hara v. 
Manley, 12 A.2d 820, 140 Pa.Super. 
39. 

(2) With respect to lien on dece¬ 
dent's real estate, claimed by owner 
of bonds on which decedent was 
surety which did not become pay¬ 
able until after decedent’s death.— 
Pyles v. Bosler, 170 A. 897, 313 Pa. 
548. 

Held not compliance 

The recording of an antenuptial 
agreement, under which wife releas¬ 
ed her interest as widow and hus¬ 
band agreed to furnish support for 
life, in recorder’s office ten days aft¬ 
er decedent’s death.—In re Goeckel's 
Estate, 198 A. 504, 131 Fa.Super. 36. 

58. Pa.—Huntington v. Minard, 19 
Pa.Dist. & Co., 458, ‘47 York Leg. 
Rec. 163. 

59. Pa.—In re Skolnek’s Estate, 19 
A.2d 266, 342 Pa. 49. 

60. Pa.—Smith v. Ribblett, 82 A. 
245, 233 Pa. 300. 

61. Pa.—Smith v. Ribblett, supra. 
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conveyance by the deceased debtor; 62 and a pro¬ 
vision excepting mortgages from the general pro¬ 
visions of the statute is not restricted in its appli¬ 
cation to mortgages recorded during the lifetime 
of decedent. 63 

(2) After Grant of Letters 

There must be substantial compliance with statutes 
requiring suit to be brought within a designated time 
after grant of letters testamentary or of administration. 

There must be substantial compliance with a stat¬ 
ute requiring suit against executors or administra¬ 
tors to be brought within a designated time after 
grant of letters testamentary or of administration. 64 
Such a statute applies to actions against executors 
who are residuary legatees and give bonds for the 
payment of debts and of legacies, 65 to actions on 
claims on judgments, 66 and to personal injury cas¬ 
es, 67 and bars an action by a bank to recover the 
amount of an overdraft by decedent, although, ow¬ 
ing to a mistake in bookkeeping, the fact of such 
overdraft was not known to the bank until after 
the statutory period had expired. 68 So the statute 
has been held to bar an equitable suit by an ad¬ 
ministratrix against the heirs to secure allowances 
to her for claims against the deceased paid without 
having been approved as required by statute. 69 
Such a statute does not begin to run until letters 
of administration are actually granted, although 
claimant himself is entitled to such letters, 70 but 
where letters are granted the statute begins to run 
immediately as against a claimant having actual 
knowledge thereof, although the statutory notice of 
issuance of the letters is not given. 71 The statute 


does not begin to run against an assessment on stock 
of an insolvent trust company held by the estate un¬ 
til the appointment of an administrator de bonis 
non with will annexed where the assessment was 
made while the superintendent of banks was in 
possession of the trust company which had been 
acting as executor of the estate. 72 The statute does 
not bar a suit to establish a resulting trust; 73 and 
it does not apply to claims maturing after dece¬ 
dent's death, its operation being confined to caus¬ 
es of action matured and existing against dece¬ 
dent at the time of his death. 74 According to one 
view, the words “letters testamentary or of admin¬ 
istration" in such a statute are not intended to 
include letters of special administration. 75 In de¬ 
termining whether such statute is intended to apply 
only where general letters are issued, it must be 
read in connection with the statutory provisions 
relating to the powers of a special administrator; 76 
and the statute has been held applicable to a spe¬ 
cial administrator on whom general powers have 
been conferred, 77 so that an action not commenced 
within the statutory time after the special adminis¬ 
trator’s letters of administration were constituted 
general letters, and not within the time required by 
the general statute of limitations, was barred. 78 

(3) After Qualification of Representative 

Under statutes requiring suit to be brought within 
a designated period after qualification of the personal 
representative, suits not brought within that period are 
barred. 

Under some statutes suit must be brought against 
a personal representative within a designated period 
after he has qualified, 79 and if not brought within 


62. Pa.—American Trust Co. v. 
Kaufman, 135 A. 210, 287 Pa. 461. 

63. Pa.—Marks v. Morrison, 41 Pa. 
Dist. & Co. 669, 55 York Leg.Rec. 
29. 

64 Ohio.—State ex rel. Squire v. 
Cleveland Trust Co., 15 N.E.2d 640, 
58 Ohio App. 16. 

Action held barred 

Ohio.—Oldham v. Winget, 191 N.E. 

824, 47 Ohio App. 287. 

Action held not barred 
Fla.—Smith v. Pattishall, 173 So. 
355. 

Exhibition of claim 

Under Rev.St.1909 § 195, as 

amended by L.1911 p 82, requiring 
exhibition of claims to administra¬ 
tor for allowance within one year, 
instead of presentation to the court 
within' two years, as before, when 
construed in view of the previous 
distinction between exhibition for 
classification and exhibition for al¬ 
lowance and the purpose of the act 
to reduce the time for closing estates, 


the exhibition to an administrator 
for classification as required by § 191 
as amended is not sufficient to en¬ 
title claimant thereafter to begin his 
action at any time within the gen¬ 
eral statute of limitations.—Home 
Ins. Co. v. Wickham, 219 S.W. 961, 
281 Mo. 300, setting aside Home Ins. 
Co. of New York v. Wickham, App., 
196 S.W. 385. 

65. Mass.—Holden v. Fletcher, 6 
Cush. 235. 

24 C.J. p 777 note 94. 

66. N.C.—Rodman v. Stillman, 17 S. 
E.2d 336, 220 N.C. 361. 

67. Mich.—Szydelko v. Smith's Es¬ 
tate, 244 N.W- 148, 259 Mich. 519. 

66. Ark.—Lawrence County Bank v. 
Arendt, 98 S.W. 356, 80 Ark. 523. 

69. Mo.—Thompson v. Thompson, 
App., 217 S.W. 863. 

70. Mo.—Johnston v. Thompson, 122 
S.W. 761, 145 Mo. App. 463. 

71. Ohio.—Bray v. Darby, 30 Ohio 
Cir.Ct 683. 


72. Ohio.—State ex rel. Squire v. 
Cleveland Trust Co., 15 N.E.2d 640, 
58 Ohio App. 16. 

73. Mo.—Clay v. Walker, App., 6 S. 
W.2d 961. 

74. Minn.—Wilkinson v. Winne, 15 
Minn. 159. 

7a Mich.—Szydelko v. Smith’s Es¬ 
tate, 244 N.W. 148, 259 Mich. 519. 

76. Cal.—Dodson v. Greuner, 82 P. 
2d ‘741, 28 Cal.App.2d 418. 

77. Cal.—Dodson v. Greuner, supra. 

78. Cal.—Dodson v. Greuner, supra. 

79. Miss.—Toler v. Wells, 130 So. 
298, 158 Miss. 628. 

Tenn.—Phillips v. Bass, 45 S.W.2d 
56, 163 Tenn. 615. 

24 C.J. p 777 note 99. 

Statutory liability of bank stock- 
holder 

The receiver of an insolvent na¬ 
tional bank suing the executor of a 
bank stockholder to enforce statutory 
stockholder’s liability for benefit of 
creditors was a '’creditor” within 
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that period it is barred. 80 These statutes run with¬ 
out regard to the publication of notice for creditors 
to file their claims. 81 Ordinarily such statutes com¬ 
mence to run on the qualification of the adminis¬ 
trator and are not stopped by his subsequent res¬ 
ignation; 82 but where one statute exempts a rep¬ 
resentative from suit for a specified period after 
his qualification, and another statute provides that 
no suit shall be brought against him unless within 
a certain period after his qualification, the period 
prescribed by the latter statute does not commence 
to run until the expiration of the period of ex¬ 
emption. 83 Where an administrator was appointed 
on the erroneous supposition of intestacy, and sub¬ 
sequently the grant of administration was revoked 
and an administrator with the will annexed was ap¬ 
pointed, the statutory period commenced to run with 
the qualification of the second, and rightful, admin¬ 
istrator. 84 Where a claim is presented- to an ad¬ 
ministrator and allowed by him, but is subsequently 
rejected by the administrator’s successor, the statute 
limiting actions against the administrator to a cer¬ 
tain time after his qualification does not-begin to 
run until the rejection of the claim, 85 but where the 
only action ever taken on a claim is a rejection 
thereof, the statutory period runs from the date of 
qualification of the representative and not from the 
date of rejection. 86 Such statutes apply to suits 
on judgments obtained against decedent during his 
lifetime, 87 but have no application to claims ac¬ 
cruing after his death, 88 claims arising out of ex¬ 
penses of administration, 89 such as funeral expens¬ 
es, 90 or notes given by decedent which are referred 
to in the schedule of debts attached to a petition to 
sell real estate filed before the bar of the statute has 


operated. 91 

Effect of removal of creditor to or from state. 
Under a statute which gives residents of the state 
two years and nonresidents three years within which 
to commence suits against personal representatives, 
the residence of a creditor at the time of adminis¬ 
tration granted determines the bar and his subse¬ 
quent removal to or from the state will not change 
the bar. 92 

Tax proceedings. A proceeding by the sheriff in 
the county court to require the personal represen¬ 
tative of a deceased taxpayer to list property omit¬ 
ted from assessment is not an action within the 
meaning of such a statute. 93 

(4) After Qualification or Giving Bond and 
Notice of Appointment 

A statute requiring suit to be brought within a desig¬ 
nated period after the personal representative gives bond 
and notice of his appointment is intended to expedite set¬ 
tlement of estates, and an action not filed within the re¬ 
quired time, or a properly granted extension thereof, is 
barred. 

A statute which provides that a personal repre¬ 
sentative, after giving notice of his appointment, is 
not liable to suit by a creditor unless it is com¬ 
menced within a designated period after his giving 
bond is intended to expedite settlement of estates, 94 
and to prevent harm to personal representatives aris¬ 
ing from actions delayed within limits previously 
permitted by the statutes, 95 and must be interpreted 
according to the intent of its makers to be ascer¬ 
tained from the words used considered in connec¬ 
tion with the subject matter, the preexisting state of 
the law, the condition to be remedied, and the main 
object to be accomplished. 96 An action not filed 


terms of statute requiring “credi¬ 
tors*’ to file claims and bring suit 
within eighteen months after quali¬ 
fication of representative or within 
six months from time of accrual of 
claim, since stockholder’s liability 
was contractual as well as statutory. 
The right of action accrued when 
assessment was made, rather than on 
last extension date allowed by comp¬ 
troller for payment, and the statute 
was not tolled by extensions of time 
for payment.—Coffey v. Fisher, C. 
C.A.Tenn., 100 F,2d 51. 

80. Miss.—Toler v. Wells, 130 So. 
298, 158 Miss. 628. 

Tenn.—Phillips v. Bass, 45 S.W.2d 
56, 163 Tenn. 615—Pace V- Watson, 
App., 126 S.W.2d 404. 

Va—Kesterson v. Hill, 45 S.E. 288, 
101 Va. 739. 

81. Miss.—Sivley v. Summers, 57 
Miss. 712. 

24 C.J. p 777 note 2. 

88. Miss.—Champion v. Cayce, 54 
Miss. 695. 

34 C.J.S.—47 


N.H.—Horgan v. Dodge, 44 N.H. 255, 
82 Am.D. 213. 

Suspension of operation of statutes 
generally see infra subdivision d 
of this section. 

83. Miss.—Toler v. Wells, 130 So. 
298, 1'58 Miss. 628’—Hardenstein v. 
Brien, 50 So. 979, 96 Miss. 493. 

Tenn.—Phillips v. Bass, 45 S.W.2d 
56, 163 Tenn. 615. 

84. Va.—Manns v. Flinn's Adm’r, 10 
Leigh 97, 37 Va. 97. 

85. Ohio.—Bray v. Darby, 91 N.E. 
861, 82/Ohio St. 47. 

24 C.J. p 777 note 5. 

86. Ohio.—Harris v. O'Connell, '97 
•N.E. 49, 85 Ohio St. 136, distin¬ 
guishing Speidel v. Phillips, 85 N. 
E. 53, 78 Ohio St. 194. 

87. Va.—Peyton v. Carr, 1 Rand. 
436, 22 Va 436. 

24 C:J. p 777 note 7. 

88. Miss.—Tom E. Taylor Under- 
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taking Co. v. Smith's Estate, 183 
So. 391, 183 Miss. 45. 

24 C.J. p 777 note S. 

89. Miss.—Tom E. Taylor Under¬ 
taking Co. v. Smith's Estate, su¬ 
pra. 

90. Miss.—Tom E. Taylor Undertak¬ 
ing Co. v. Smith's Estate, supra 

91. Tenn.—Allen v. Shanks, 16 S.W. 
715, 90 Tenn. 359. 

92. Tenn.—Humbard v. Smith, 10 
Yerg. 249. 

93. Ky.—Commonwealth v. Ryan, 
104 S.W. 727, 126 Ky. 649, 31 Ky. 
L. 1069. 

94. Mass.—Spaulding v. McConnell, 
29 N.E.2d 713, 307 Mass. 144. 

95. Mass.—Henshaw v. Brown, 12 N. 
E.2d 192, 299 Mass. 136—Parker v. 
Rich, 8 N.E.2d 345, 297 Mass. 111. 

96. Mass.—Spaulding v. McConnell, 
29 N.E.2d 713, 30*7 Mass. 144. 
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within the required time is barred by limitations. 97 
While it has been held that the limitation provided 
for by such a statute commences to run from the 
date of giving bond, and not from notice, 98 the 
statute does not commence to run from the date on 
which an insufficient bond is given. 99 Furthermore, 
notice is necessary to render the statute operative, 1 
and it must be in strict compliance with the terms 
of the statute. 2 Failure to give the notice required 
by such a statute does not, however, affect the run¬ 
ning of the general statutes of limitations. 3 It is 
sometimes required that, where the administrator 
had assets and sets up the statute, he must show that 
he has properly administered the assets, 4 but if it is 
ascertained that he has no assets the statute is a 
complete bar. 5 The allowance of further time to 
settle the estate does not take the case out of the 
operation of such a statute. 6 Where no bond is re¬ 
quired or given, the right of the creditor to bring 
an action is barred on the expiration of the statu¬ 
tory period after time of appointment, notice having 
been duly given. 7 Where the right of action ac¬ 
crues subsequent to qualification, the statute com¬ 
mences to run from the date of its accrual, 8 and 
the same principle applies where a contingent lia¬ 
bility becomes fixed after the qualification. 9 Ac¬ 
cording to one view, an action is commenced with¬ 
in the statute when the summons is served, 10 but it 
has been held that an action is commenced when a 
writ issues and is delivered to an officer with a 
bona fide intent to have it served. 11 A statute re¬ 
quiring not only that the action be commenced with¬ 


in the stated period, but also that within that time it 
be entered, or that the writ be served on defendant, 
or that defendant accept service, or that a notice 
be filed in the proper registry of probate setting 
forth specified facts, does not permit a plaintiff 
simply by filing the specified notice to postpone 
pressing his action by seasonable service of his 
writ, 12 and where the action has not been com¬ 
menced within the prescribed time the recording of 
the notice is of no effect. 13 An executor who ac¬ 
cepted service within the prescribed period cannot 
thereafter set up any defense arising out of the 
statute. 14 

Such a statute applies to the pursuit of a right in 
a court of justice without regard to the form of le¬ 
gal proceedings. 15 Accordingly it applies to suits 
in equity as well as to suits at law, 16 to claims on 
judgments against decedent, 17 to a cause of action 
in tort that survives, 18 to an action for funeral ex¬ 
penses, 19 to a petition to vacate a judgment, 20 to 
a claim by a widow for a year’s support allowed her 
by statute, 21 to a claim under a bond to which de¬ 
cedent was a party arising during his lifetime, 22 
to a claim against the estate of a deceased cotenant 
for rents and profits, 23 to actions by a collector of 
taxes against the administrator, 24 and to claims in 
favor of the administrator himself. 25 

Such a statute has no application to claims for 
specific property held in trust by decedent, 26 to ac¬ 
tions on demands against the executor individual¬ 
ly, 27 or to a bill against an administrator who has 


97. Ohio.—Law v. Bucyrus City 
Bank. 22 N.E.2d 537, 61 Ohio App. 
235. 

Action held timely 

Kan.—Masheter v. Lanning, 100 P. 
2d 682, 151 Kan. 604. 

98. Ohio.—Ardrey v. Shell, 82 N.E. 
1075, '77 Ohio St. 218. 

24 C.J. p 778 note 13. 

99- Mass.—Everett Trust Co. v. 
Waltham Theatre Amusement Co., 
166 N.E. 831, 267 Mass. 350—Aber¬ 
crombie v. Sheldon, 8 Allen 532. 

1- N.C.—Love v. Ingram, 10 S.E. 77, 
104 N.C. 600. 

24 C.J. p 778 note 14. 

2. Mass.—Slattery v. Doyle, 61 N. 
E. 264, 180 Mass. 27. 

24 C.J. p 778 note 15. 

3. Kan.—Toby v. Allen, 3 Kan. 399. 
Mass.—Corliss Steam Engine Co. v. 

Schumacher, 109 Mass. 416. 

4. N.C.—Little v. Duncan, 89 N.C. 
416. 

24 C.J. p 778 note 17. 

5. N.C.—Little v. Duncan, supra. 

0. Ohio.—Gilbert v. Little, 2 Ohio 
St. 156. 


7. Ohio.—Delaplane v. Smith, 38 
Ohio St. 413. 

24 C.J. p 778 note 20. 

8. N.C.—Miller v. Shoaf, 14 S.E. 800, 
110 N.C. 319. 

24 C.J. p 778 note 21. 

9. Mo.—Binz v. Hyatt, 98 S.W. 637, 
200 Mo. 299. 

10. Kan.—Allen v. Turner, 106 F.2d 
715, 152 Kan. 590. 

11. Mass.—Parker v. Rich, 8 N.E. 
2d 345, 297 Mass. 111. 

12. Mass.—Parker v. Rich, supra. 

13. Mass.—Parker v. Rich, supra. 

14. Mass.—Byron v. Concord Nat. 
Bank, 13 N.E.2d 13, 299 Mass. 438. 

15. Mass.—Lynch v. Springfield Safe 
Deposit & Trust Co., 13 N.E.2d 
611, 300 Mass. 14. 

District court 

Statute barring action against ex¬ 
ecutor or administrator by creditor 
after year from giving bond applies 
to actions in district court.—Forres¬ 
ter v. Falkenstien, 283 P. 623, 129 
Kan. 485. 

16. Mass.—Burditt v. Grew, 8 Pick. 
108. 
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17. Kan.—Scroggs v. Tutt, 23 Kan. 
181 . 

Me.—McLellan v. Lunt, 11 Me. 1’50. 

18. Mass.—Mulligan v. Hilton, 24 N. 
E.2d 676, 305 Mass. 5, 133 A.L.R. 
376. 

19. Mass.—Breen v. Burns, 182 N. 
E. 294, 280 Mass. 222. 

20. Mass.—Lynch v. Springfield Safe 
Deposit & Trust Co., 13 N.E.2d 611, 
300 Mass. 14. 

21. Ohio.—In re Glenn, 23 Ohio Cir. 
Ct. 397. 

22. R.I.—Municipal Ct. v. Whaley, 
57 A. 1061, 26 R.I. 25. 

23. Kan.—Beeching v. Beeching, 10 
P.2d 7, 135 Kan. 242. 

24. Mass.—Bartlett v. Tufts, 134 N. 
E. 630, 241 Mass. 96—Rich v. Tuck- 
erman, 121 Mass. 222. 

24 C.J. p 778 note 27. 

25. Ohio.—In re Ward, 21 Ohio Cir. 
Ct. 753, 12 Ohio Cir.Dec. 44. 

26. Mass.—Johnson v. Ames, 11 
Pick. 173. 

27. Mass.—Dallinger v. Davis, 20 N. 
E. 696, 149 Mass. 62. 
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converted complainant’s property to the use of de¬ 
cedent’s estate ; 28 nor does it apply to actions which 
do not accrue within the period fixed thereby. 29 
Where the parties were descendants of a common 
ancestor and plaintiff brought an action for the sale 
of certain family portraits, claiming an interest un¬ 
der a will, which defendant claimed that they passed 
to him with the mansion house and also by adverse 
possession, the suit being to determine the rights of 
the parties to property, the special statute limiting 
time of action for “claims against the estate” did 
not apply. 30 

In computing the time within which action may be 
brought the day on which the bond was given must 
be excluded. 31 

Shortening period of limitation. If the period 
prescribed by the statute is shortened by an amend¬ 
ed statute, the original, and not the amended, stat¬ 
ute applies to actions against representatives who 
gave bond before the amended statute took effect. 32 
A subsequent statute excepting from the operation 
of the amended statute any right which had accrued 
or existed against a decedent or his representative 
prior to its passage excepts from the shortened pe¬ 
riod of limitations all causes of action which accrued 
to the creditor prior to the passage of the act short¬ 
ening the period, and which were not barred at the 
time of the passage of the statute creating the ex¬ 
ception, 33 but does not revive a right of action 
which was barred by the amended statute prior to 
the enactment of the statute creating the excep¬ 
tion. 34 

Extension of time. Where the statute provides 
that the court may within stated limits allow credi¬ 
tors further time for bringing actions if the appli¬ 
cation is made before expiration of the time orig¬ 
inally allowed by the statute, the court has no power 
to act unless the application is made within such 
period; and where the court on timely application 
granted an extension for a time less than that al¬ 
lowed by law, the court, in the absence of a reser¬ 
vation of the right to act later, was without power 


after expiration of the original period, but within 
the period covered by the first extension of time, to 
grant petitions for further extensions. 35 No cita¬ 
tions on petitions for extension of time are required, 
and they may be granted without notice. 36 The 
granting of a petition for an extension has no effect 
on the validity of the claim on which the action is 
brought. 37 While an appeal from a decree granting 
an extension is pending, the court may, in its discre¬ 
tion, refuse to hear a petition to revoke the decree 
unless the appeal is waived. 33 

(5) After Probate or Grant of Administra¬ 
tion and Notice of Appointment 

Notice published in accordance with the statutory 
provision is necessary to put in operation a statute pro¬ 
viding that no action shall be brought against any per¬ 
sonal representative as such after a certain time from 
probate or grant of administration, provided notice of 
appointment is given; and the statutory time commences 
to run from the day of such notice. 

Where a statute provides that no action shall be 
brought against any executor or administrator in 
his representative capacity after a certain time 
from probate of the will or grant of administra¬ 
tion, provided notice of his appointment is given, 
the statutory period to be reckoned from the time 
of giving notice, it is of course obvious that the 
time commences to run from the day of notice of 
appointment. 39 Notice is necessary to put such a 
statute in operation, 40 and the notice must be pub¬ 
lished in accordance with the provisions of the 
statute. 41 Such a statute applies to suits in equity 
as well as to actions at law, 42 and to contributions 
decreed to be due from the stockholders of a bank 
under a section of their charter making them per¬ 
sonally liable for “all losses, deficiencies, or fail¬ 
ure of the capital stock of said bank.” 43 It does 
not, however, apply to a bill against an adminis¬ 
trator not in his capacity as such but as trustee. 44 
Where an indorser of a note agreed in writing to 
save the other indorsers harmless from all loss, 
costs, and expenses on account of their indorse¬ 
ments, and such indorser died, and, on the maturity 


28. Mass.—Nashua Sav. Bank v. Ab¬ 
bott, 63 N.E. 1058, 181 Mass. 531, 
92 Am.S.R. 430. 

29. U.S.—McClaskey v. Barr, C.C. 
Ohio, 79 F. 408. 

30. Mass.—Haven v. Haven, 64 N.E. 
410, 181 Mass. 573. 

31. Mass.—Paul v. Stone, 112 Mass. 
27. 

32. Mass.—Hildreth v. Marshall, 7 
Gray 167—King v. Tirrell, 2 Gray 
331. 

33. Mass.—Thompson v. Burnham, 
13 Gray 211. 


34. Mass.—Page v. Melvin, 10 Gray 
208. 

35. Mass.—Spaulding v. McConnell, 
29 N.E.2d 71*3, 307 Mass. 144. 

38. Mass.—French v. Bray, 160 N.E. 
831, 263 Mass. 141—Hellier v. Lor- 
ing, 136 N.E. 248, 242 Mass. 251. 

37. Mass.—Hellier v. Loring, supra. 

38. Mass.—Hellier v. Loring, supra. 

39. R.I.—Municipal CL v. Whaley, 
57 A. 1061, 26 R.L 25. 

24 C.J. p 779 note 38. 
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40. R.I.—Knowles v. Whaley, 23 A. 
144, 15 R.I. 97. 

24 C.J. p 779 note 39. 

41. R.I.—Lynch v. Farnell, 53 A. 
869, 24 R.I. 496. 

24 C.J. p 779 note 40. 

42. R.I.—Warren v. Providence Tool 
Co. 35 A. 1041, 19 R.I. 656. 

24 CJ. P 779 note 41. 

43. R.I.—Atwood v. Rhode Island 
Agricultural Bank, 2 R.I. 191. 

24 C.J. p 779 note 42. 

44. R.I.—Randall v. Peckh&m, 10 
R.I. 545. 

24 C.J. p 779 note 43. 
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of the note, less than three months after his death, 
it was renewed by all the indorsers, except dece¬ 
dent, the liability of decedent's estate to the other 
indorsers arose immediately on the execution of the 
renewal note, and hence where action was not 
brought on such liability within the statutory period 
of twenty months after the filing in the probate 
office of notice of the appointment of an administra¬ 
tor, the claims were barred and were not saved by a 
further provision of the statute extending the time 
for suing on the cause of action which did not ac¬ 
crue within eighteen months after the affidavit of 
notice was filed. 45 

Change of period . An amendatory statute short¬ 
ening the period within which actions must be 
brought does not govern an action against an es¬ 
tate, the settlement of which was pending at the 
time of its passage. 46 

(6) After Rejection of Claim 

(a) In general 

(b) Claims to which statute applicable 

(c) Steps necessary to make statute 

available 

(d) Computation of time 

(e) Mode of asserting claim 

(f) What constitutes commencement of 

action 


34 C.J.S. 

(g) Consent to determination by sur¬ 

rogate 

(h) Notice to sue 
(a) In General 

Statutes requiring suits to be brought within a desig¬ 
nated time from rejection of the claim are mandatory and 
jurisdictional, and no suit can be maintained after the 
running of the statute, nor can the personal representa¬ 
tive, by any act or omission, revive the right of action on 
the claim. 

Under a statute providing that, where a claim 
which has been presented against the estate is re¬ 
jected, action thereon must be commenced within 
a designated time after such rejection, failing in 
which the claim is barred, a claimant cannot main¬ 
tain suit on such a claim after the running of the 
statute, 47 and when the bar of such a statute has 
once attached no act or omission of the personal 
representative can revive the right of action on 
the claim. 48 Such a statute is mandatory 49 and 
jurisdictional, 50 and its object is to require suits 
to be filed promptly on rejected claims, 61 and thus 
to effect the speedy settlement of estates. 52 It is a 
special statute of limitation, 53 but not a statute of 
limitation in the sense that the operation thereof 
will be suspended by constitutional provisions sus¬ 
pending all statutes of limitation in civil suits, 64 and 
not a statute of limitations, which may be waived, 
but a statutory bar, the effect of which is to prevent 


45. Me.—Blunt v. McCoombs, 85 A. 
748, 110 Me. 211. 

46. R.I.—Gunn v. Kelliher, 38 A. 8, 
20 R.I. 180. 

47. U.S.—Certain-teed Products Cor¬ 
poration v. Luke, C.C.A.Ariz. f 74 
F.2d 384—City Nat. Bank of Wich¬ 
ita Falls v. Wichita Royalty Co., 
D.C.Tex., 18 F.Supp. 795, cause re¬ 
manded,, Wichita Royalty Co. v. 
City Nat. Bank of Wichita Falls, 
C.C.A., 95 F.2d 671, rehearing de¬ 
nied 97 F.2d 249, certiorari grant¬ 
ed 59 S.Ct. 101, 305 TJ.S. 587, 83 L. 
Ed. 371, affirmed 59 S.Ct. 420, 306 
U.S. 103, 83 L.Ed. 515. 

Fla.—Inman v. Davis, 169 So. 741, 
125 Fla. 298. 

Idaho.—Worm ward v. Brown, 294 P. 
331, 50 Idaho 331—Flynn v. Dris¬ 
coll, 223 P. 524, 38 Idaho, 545, 34 
A.L.R. 352. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P. 
2d 890, 111 Mont. 216. 

N.T.—In re Weber’s Estate, 1 N.Y. 
S.2d 809, 165 Misc. 815—In re 

Deitz's Estate, 235 N.Y.S. 756, 134 
Misc. 393. 

Ohio.—State ex rel. Fulton v. Coburn, 
12 N.E.2d 471, 133 Ohio St. 192— 
Matthews v. Raff, 186 N.E. 887, 45 
Ohio App. 242, error dismissed 186 


N.E. 402, 126 Ohio St. 511—Baughn 
v. Duncan, 167 N.E. 490, 31 Ohio 
App. 518. 

Okl.—McLeod v. Palmer, 117 P.2d 
770—In re Travis’ Estate, 97 P. 
2d 50, 186 Okl. 223—Squire v. Ste¬ 
phenson, 81 P.2d 668, 183 Okl. 132. 
R.I.—O’Rourke v. O’Rourke, 181 A. 
801, 55 R.I. 367. 

Tex.—City of Ranger v. Gholson, 
Civ.App., 141 S.W.2d 396, error dis¬ 
missed, judgment correct.—Jaye v. 
Wheat, Civ.App., 130 S.W.2d 1081— 
Thacker v. Sams, Civ.App., 44 S.W. 
2d 391. 

Utah.—In re Agee’s Estate, 252 P. 

891, 69 Utah 130, 50 A.L.R. 641. 
Wash.—Hammond v. Waddingham, 
220 P. 796, 127 Wash. 234. 

24 C.J. p 779 note 46. 

Claim held not barred 
Cal.—Security-First Nat. Bank of 
Los Angeles v. Bennett, 62 P.2d 
798, 17 Cal.App.2d 641. 

Tex.—Askey v. Power, Com.App., 36 
S.W.2d 446, reversing, Civ.App., 21 
S.W.2d 326—Caterpillar Tractor Co. 
v. Churchill, Civ.App., 40 S.W.2d 
971, error refused. 

48. Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Diet. 1 in* •' and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

24 C.J. p 779 note 47. 
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49. Mont.—State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
supra. 

Tex.—Askey v. Power, Civ.App., 21 
S-"W. 2d 326, reversed on other 
grounds, Com.App., 36 S.W.2d 446. 

50. R.I.—Gray v. Ahern, 9 A.2d 38, 
63 R.I. 363. 

51. Mont.—State ex rel. Steinfort 
v. District Court of Fourth Ju¬ 
dicial Dist. in and for Ravalli 
County, 107 P.2d 890, 111 Mont. 
216—Pierce v. Pierce, 89 P.2d 269, 
108 Mont. 42. 

52. Fla.—Inman v. Davis, 169 So. 
741, 125 Fla. 298. 

N.J.—Mathis v. Stevenson, 71 A 267, 
75 N.J.Eq. 68. 

Benefit of estate 

The statute was enacted for se¬ 
curity and benefit of estate of de¬ 
ceased person and not for security 
and benefit of executor or adminis¬ 
trator, as such.—Gray v. Ahern, 9 
A2d 38, 63 R.I. 363. 

53. Mont.—Pierce v. Pierce, 89 P.2d 
269, 108 Mont. 42. 

54. Tex.—Stanfield v. Neill, 36 Tex. 
688—Walker v. Taul, 1 Tex.App. 
Civ.Cas. S 28. 
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the collection of a claim against the estate unless 
the creditor brings action thereon within the stip¬ 
ulated time. 55 However, the statute does not pre¬ 
clude operation of other principles of law as re¬ 
spects payment of the claim. 56 Such statutes are 
independent of, and collateral to, the general stat¬ 
utes of limitation, 57 and their practical effect is to 
bar some claims in a much less time than the gen¬ 
eral statute does, while in other cases the time 
may be somewhat extended. 58 The fact that a claim 
rejected by the administrator showed on its face 
that it was barred by the general statute of lim¬ 
itations does not preclude a claimant who com¬ 
menced his action within the period prescribed aft¬ 
er rejection from showing facts taking the claim 
out of the general statute ; 59 it is for the trial court 
to determine whether or not the bar of the statute 
prevents enforcement of the claim. 60 The special 
statutes are considered highly penal in their na¬ 
ture, must be construed with great strictness, and 
in order to bring a case within their provisions and 
to make them available to the personal representa¬ 
tive, all the requisites of the statute must have 
been strictly complied with and their terms im¬ 
plicitly obeyed. 61 Failure to bring action within 
the required time after rejection of the claim is 
not excused on the ground that the attorneys of 
the personal representative misled the creditor into 
not bringing the action. 62 

A statute requiring the personal representative 


§ i 

to reject a claim on request of an heir, and p 
viding that suit must then be brought against si 
representative by claimant within a stated time, a 
further requiring the heir to be made a party < 
fendant, does not require the suit against the h 
to be brought within the statutory period, but 
may be joined any time before trial. 63 

(b) Claims to Which Statute Applicable 

The statutes apply to claims arising after deceder 
death as well as to claims arising during his lifetir 
but have been held not to apply to claims which need 1 
be presented for allowance, claims arising on dealii 
with the personal representative, or unmatured or c< 
tingent claims. 

It has been broadly stated that every subsisti 
claim against a decedent’s estate is within a st 
ute providing that a claim is barred if not sued 
within a designated time after its payment has be 
rejected. 64 Statutes of this character apply 
claims arising after decedent’s death as well as 
claims arising in his' lifetime. 65 Thus they ap: 
to a claim for medical services 66 and funeral < 
penses, 67 to a claim of the state superintendent 
banks against the personal representative of a < 
ceased bank stockholder for superadded liability 
even though the state is a nominal party to an ; 
tion brought by the state superintendent on si 
claim, 69 and to a judgment recovered against < 
cedent in his lifetime. 70 A claim which becon 
due on presentation is* a claim “then due” wit) 


55. Md.—Bogart v. Willis, 14S A. 
585, 158 Md. 393, 

Bar of special statutes generally see 
supra subdivision a of this sec¬ 
tion. 

Waiver of bar created by special 
statutes of limitations generally 
see infra subdivision e of this sec¬ 
tion. 

56. Md.—Frank v. Wareheim, 7 A.2d 
186, 177 Md. 43. 

57. Cal.—Barclay v. Blackington, 59 
P. 834, 127 Cal. 189. 

N.C.—Monssey v. Hill, 55 S.E. 193, 
142 NX. 355. 

58. Ohio.—Speidel v. Phillips, 85 N. 
E. 53, 78 Ohio St. 194. 

24 C.J. p 780 note 50. 

Extension of period 

Where decedent's claim had been 
presented to the executors within 
the time limited therefor, and with¬ 
in the period fixed by the general 
statute, an action brought within the 
time prescribed by statute from re¬ 
jection of the claim was not barred, 
although more than. the time fixed 
by the general statute had elapsed 
since the right of action first ac¬ 
crued.—Langroise v. Cummings, C.C. 
A.Idaho, 123 F.2d 969, alarming* D. 


C., Cummings v. Langroise, 36 F. 
Supp. 174—24 C.J. p 780 note 50 [a]. 

58. Cal.—Cavanaugh v. Cavanaugh, 
271 P. 109, 94 Cal.App. 271. 

60. Cal.—Robinson v. Chapman, 276 
P. 1081, 98 Cal.App. 278. 

©1. Idaho.—Powell-Sanders . Co. v. 

Carsow, 152 P. 1067, 28 Idaho 201. 
N.Y.—Michaels v. Flach, 186 N.Y.S. 
899, 114 Misc. 225, affirmed 189 N. 
Y.S. 908, 197 App.Div. 478. 

24 C.J. p 780 note 52. 

Construction and application of stat¬ 
utes 

(1) Suit on claim which was re¬ 
jected by administrator of estate on 
Oct. 29, 193.1, must have been brought 
not later than Dec. 31, 1931, and 
not within tw.o months from Jan. 1, 
1932, the effective date of statute en¬ 
acted in April, 1931, and shortening 
period of limitations from six 
months to two months after rejec¬ 
tion of claim against estate.—Phil¬ 
adelphia Nat Bank v. Raff, C.C.A. 
Ohio, 76 F.2d 843, affirming, D.C., 4 
F.Supp. 230, and certiorari denied 56 
S.Ct. 118, 296 TJ.S. 601, 80 L.Ed. 426. 

(2) Statute providing for excep¬ 
tions and hearing on schedule of 
debts by probate court regarding 
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claims against estate was held 
to affect operation of statute reqi 
ing suit to be brought on rejec 
claim against administratrix wit 
two months after rejection of cla 
—Locotosh v. Brothers, 3 N.E.2d £ 
'52 Ohio App. 158. 

62. Ariz.—Lowry v. Crandall, 83 
2d 1003, 52 Ariz. 501, 120 A.L 
271. 

63. Ohio.—Baughn v. Duncan, 
N.E. 490, 31 Ohio App. 518. 

64. Md.—Davis v. Winter, 191 
902, 172 Md. 341. 

65. Ky.—Withers v. Withers, IOC 
W. 253, 30 Ky.L. 1099. 

N.Y.—Corners v. Wilkin, 14 Hun 1 
affirmed 79 N.Y. 129. 

24 C.J. p 780 note 53. 

68. N.C.—Batts v. Batts, 151 £ 
868, 198 N.C. 395. 

67. N.C.—Batts v. Batts, supra. 
24 C.J. p 780 note 53 [a]. 

©8. Ohio.—State ex rel. Fulton 
Bremer, 198 N.E. 874, 130 Ohio 
227. 

69. Ohio.—State ex rel. Fulton 
Bremer, supra. 

70. Tex.—Dent v. A. Harris & < 
Civ.App., 255 S.W. 221. 
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the meaning of such a statute. 71 The statutes have, 
it has been held, no application to claims which 
need not be presented for allowance, 72 such as un¬ 
liquidated claims for torts alleged to have been 
committed by decedent in his lifetime, 73 although an 
action on a claim which was presented and rejected 
was held barred even though presentation was un¬ 
necessary, where the statute was not limited in ap¬ 
plication to claims required to be presented for al¬ 
lowance. 74 Furthermore, the statutes have no ap¬ 
plication to claims arising on dealings with the 
personal representative ; 75 neither do they authorize 
suits on claims not due 76 or contingent claims. 77 
It has been held that an unliquidated claim for dam¬ 
ages arising out of tort is not a contingent claim 
within the rule, however, and if an action thereon is 
not instituted within the statutory time it will be 
barred. 78 Moreover, a contingent claim is within 
the meaning of a statute requiring rejected claims 
which are not due to be sued on within a desig¬ 
nated time after they become due. 79 The statute 
has no application where defendants were asserting 
the right to apply the proceeds of a policy assigned 
to them by plaintiff's decedent as collateral for 
debts owed by decedent, and they agreed with the 
original administrator that neither party waived 
any rights by consenting to deposit the proceeds 
pending determination of their respective inter¬ 
ests. 80 

A claim for money within such statutes means 
a claim that a debt exists. Such a claim must be 
for a definite sum, yet it is not restricted to liq¬ 
uidated claims; it includes such-claims as may be 


reduced to a definite sum on proper data, 81 and not 
a claim where the unfathomable discretion of a 
jury must determine the amount. 82 Thus a claim 
for services to decedent is one for money within 
the statute 83 even though no fee was agreed on. 84 

Secured claims. Where a claim which is secured 
by mortgage is rejected, the filing of a bill to fore¬ 
close the mortgage within the statutory period after 
rejection does not suspend the operation of the 
statute as to the claim itself, 85 but the short stat¬ 
ute of limitations does not operate against an ac¬ 
tion to foreclose a mortgage or other lien on proper¬ 
ty of decedent, where no deficiency judgment is 
sought or granted. 86 A claim on a secured note 
was one for money due, and not a contingent claim 
within the statute, notwithstanding certain legal 
processes might be necessary to exhaust the security 
before the obligation could be enforced in a court 
of law. 87 

Claim of guarantor for contribution from estate 
of coguarantor. Where one of several joint and 
several guarantors has paid the full amount due 
under the guaranty, he may enforce contribution 
against the estate of a deceased coguarantor for a 
proportionate amount of what was paid, although 
the claim of the original creditor against decedent 
would be barred by the short statute of limitations. 88 

(c) Steps Necessary to Make Statute Avail¬ 
able 

aa. Presentation and rejection of claim 
bb. Notice of rejection 


71. Cal.—Maurer v. King-, 59 P. 290, 
127 Cal. 114. 

72. Mont.—Hornbeck v. Richards, 
257 P. 1025, 80 Mont. 27. 

Tex.—National Guarantee Loan, etc., 
Co. v. Fly, 69 S.W. 231, 29 Tex. Civ. 
App. 533. 

Assertion of title 

Where deceased, on entering home 
of religious aid society, agreed to 
transfer all her estate to the society, 
but failed to do so, the society did 
not have a “claim” in respect of ar¬ 
ticles of deceased which came into 
the society's possession on deceased's 
death and which were the subject of 
administratrix’ discovery proceedings 
and, therefore, the society's notice 
of assertion of title did not amount 
to a presentation of “claim” within 
statute.—In re Heim’s Estate, 3 N.Y. 
S.2d 134, 166 Misc. 931, affirmed 8 N. 
Y.S.2d 574, 255 App.Div. 1007. 

73. Mont.—Hornbeck v. Richards, 
257 P. 1025, 80 Mont 27. 


74. Ohio.—Swearingin v. Rendigs, 4 
N.E.2d 695, 53 Ohio App. 221. 

75. Md.—Coburn v. Harris, 58 Md. 
87. 

24 C.J. p 780 note 56. 

76. Ohio.—Meek v. City Nat. Bank 
& Trust Co., 30 N.E.2d 347, 65 
Ohio App. 349. 

24 C.J. p 780 note 57. 

77. Cal.—Miller v. Miller, 152 P. 
728, 171 Cal. 269. 

Md.—Orendorff v. Utz, 48 Md. 298. 

78. Ohio.—Pierce v. Johnson, 23 N. 
E.2d 993, 136 Ohio St. 95, 125 A. 
L.R. 867. 

79. Cal.—Morse v. Steele, 64 P. 690, 
132 Cal. 456. 

80. N.C.—Sellars v. First Nat. Bank, 
199 S.E. 266, 214 N.C. 300. 

81. Tex.—Anderson v. First Nat. 
Bank, 38 S.W.2d 768, 120 Tex. 313. 

82. Tex.—Anderson v. First Nat. 
Bank, supra—Goldman v. Ramsay, 
Civ.App., 62 S.W.2d 176, error dis¬ 
missed. 


83. Tex.—Anderson v. First Nat. 
Bank, 38 S.W.2d 768, 120 Tex. 313 
—Jaye v. Wheat, Civ.App., 130 S. 
W.2d 1081. 

84. Tex.—Anderson v. First Nat. 
Bank, 38 S.W.2d 768, 120 Tex. 313. 

85. N.J.—Ware v. Weatherby, Sup., 
45 A. 914. 

86. Nev.—Fox v. Bernard, 85 P. 351, 
29 Nev. 127. 

Deficiency judgment not recoverable 

Under three months' statute, mort¬ 
gagee bringing foreclosure suit elev¬ 
en months after notice of rejection 
of claim against deceased's estate 
was not entitled to deficiency judg¬ 
ment.—Devereaux Mortg. Co. v. Hug¬ 
gins, 266 P. 421, 46 Idaho 74. 

87. Cal.—Bank of America Nat. 
Trust & Savings Ass'n v. Gillett, 
97 P.2d 875, 36 Cal.App,2d 453. 

8a N.Y.—Hard v. Mingle, 126 N. 
Y.S. 51, 141 App.Div. 170 f affirmed 
99 N.E. '542, 206 N.Y. 179, 42 L.R. 
A.,N.S., 1131. 
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cc. Notice to present claims 
dd. Decree barring creditors 

aa. Presentation and Rejection of Claim 
(aa) In general 

(bb) Failure of representative to act 
(aa) In General 

To set the statute in motion, there must be a valid 
presentation by the claimant or some duly authorized per¬ 
son of a properly authenticated claim and an unequivocal 
and final rejection thereof by the personal representative 
or someone directed by him to reject the claim. A partial 
rejection and, under some circumstances, a rejection after 
allowance will start the running of the statutory period. 

In order that the rejection of a claim may set 
the statute in motion there must have been a valid 
presentation 89 and a clear and decisive demand for 
payment 90 by claimant or by someone duly author¬ 
ized by him to make presentation, 91 and the claim 
so presented must have been properly authenticat¬ 
ed. 92 Rejection of a defective claim, 93 such as a 
claim not properly authenticated, 94 imposes no ob¬ 
ligation on the creditor to sue within the statutory 
period. The claim must be presented to, and re¬ 
jected by, the personal representative, 95 or by some¬ 
one whom he has directed to reject the claim. 96 
The rejection contemplated is one made at a time 
when suit could have been instituted by claimant 
immediately thereafter; 97 and the statute is not 
set running by a rejection by a temporary adminis¬ 
trator who can be sued only by permission of the 
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surrogate. 98 Rejection of the claim is necessary 
to set the statute in motion, 99 and the rejection 
must ordinarily be express, unequivocal, and final, 1 
although, as shown in the following subdivision of 
this section, failure of the representative to act can, 
under some statutes, be deemed a rejection. The 
allowance of a claim but rejection of a set-off is 
not a rejection of a claim requiring suit within the 
statutory period to preserve the right of set-off. 2 
Unless the statute requires a written rejection, 3 
it is not essential that the rejection shall be in writ¬ 
ing, but an oral rejection is sufficient. 4 A suit in 
equity is the assertion of a claim within a statute 
barring claims if not timely sued on no matter in 
what form the claim is asserted, 5 but denials by the 
executor in a pleading filed in such a suit do not 
constitute a written refusal of the claim within the 
statute so as to bar an action at law brought more 
that the statutory time thereafter. 6 Whatever may 
be the language or declaration of the representative 
to claimant if in the same notice or declaration or 
at the same time he does or says anything from 
which claimant may reasonably infer that the de¬ 
termination to dispute or reject the claim is not 
final, but that it will be further examined or con¬ 
sidered either on the vouchers already exhibited or 
such as may be thereafter presented, the claim is 
not rejected so as to set the statute in motion. 7 
The claim rejected must be the same as that sued 
on or the statute will not apply, 8 but this does not 
mean that a party whose claim is rejected can evade 


89. D.C.—Clawans v. Sheetz, 92 F. 
2d 517, 67 App.D.C. 366. 

Md.—Davis v. Winter, 191 A. 902, 
172 Md. 341. 

N.Y.—Diehl v. Becker, 125 N.E. 533, 
227 N.Y. 318, affirming Diehl v. 
Becker, 174 N.Y.S. 100, 186 App. 
Div. 16. 

24 C.J. p 780 note 63. 

90. N.Y.—Diehl v. Becker, supra. 

91- Tex.—Cobb v. Norwood, 11 Tex. 
556. 

24 C.J. p 780 note 64. 

92. D.C.—Clawans v. Sheetz, 92 P. 
2d 517, 67 App.D.C. 366. 

Md.—Davis v. Winter, 191 A. 902, 172 
Md. 341. 

24 C.J. p 780 note 65. 

93. Tex.—Parsons v. Parsons, Civ. 
App., 275 S.W. 200, affirmed, Com. 
App., 284 S.W. 933—Hooks v. Mar¬ 
tin, Civ.App., 229 S.W. 592. 

94 . Md. — Davis v. Winter, 191 A. 
902, 172 Md. 341. 

95. N.Y.—Michaels v. Flach, 186 N. 
Y.S. 899, 114 Misc. 225, affirmed 189 
N.Y.S. 908, 197 App.Div. 478. 

24 C.J. p 780 note 66. 


9G. Mont.—Dorais v. Doll, 83 P. 884, 
33 Mont. 314. 

24 C.J. p 781 note 67. 

97. U.S.—Irvine v. .Baker, D.C.N.Y., 
225 F. 834. 

98. N.Y.—Matter of De Bidder, 170 
N.Y.S. 765, 183 App.Div. 657. 

99. Wash.—American Sav. Bank & 
Trust Co. v. Peterson, 191 P. 837, 
112 Wash. 101. 

Accrual of action 

The right of superintendent of 
banks to sue executor of bank stock¬ 
holder to recover stockholder’s sup- 
eradded liability “accrued" at time 
of executor’s rejection of demand for 
payment of liability.—State ex rel. 
Pulton v. Coburn, 12 N.E.2d 471, 133 
Ohio St. 192. 

1. Ohio.—Miller v. Ewing, 67 N.E. 

292, 68 Ohio St. 176. 

24 C.J. p 781 note 71. 

Rejections held sufficient to set stat¬ 
ute in motion 

(1) Declaration of executrix in her 
first and final account and petition 
for distribution that contingent lia¬ 
bility of decedent and his estate for 
amount of a deficiency remaining aft¬ 
er trust deed, foreclosure, for which 
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claim had been filed, was eliminated 
and was void.—San Francisco Bank 
v. St. Clair, 117 P.2d 703. 

(2) Other illustrations see 24 C. 
J. p 781 note 71 [a]. 

Allowance of claim for principal 
and interest of note held not rejec¬ 
tion of claim for attorney's fees sub¬ 
sequently accruing.—In re Amirault’s 
Estate, 194 P. 1099, 22 Ariz. 122. 

2. Cal.—Henderson v. Electric Loop 
Land Co., 274 P. 445, 96 Cal.App. 
576. 

3. Md.—Baker v. Cooper, 170 A. 556, 
166 Md. 1. 

4. N.Y.—Gardner v. Pitcher, 95 N.Y. 

S. 678, 109 App.Div. 106, 17 N.Y. 
Ann.Cas. 259, affirmed 77 N.E. 
1187, 185 N.Y. 534—Peters v. Ste¬ 
wart, 21 N.Y.S. 993, 2 Misc. 357. 

5. Md.—Davis v. Winter, 191 A. 
902, 172 Md. 341. 

6. Md.—Davis v. Winter, supra. 

7. N.Y.—Hoyt v. Bonnett, 50 N.Y. 
538. 

24 C.J. p 781 note 74. 

Q. D.C.—Bobeson v. Niles, 18 D.C. 
182. 

24 C.J. p 781 note 75. 
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the statute by successive presentation of claims 
founded on the same transaction but varying in 
form or detail. 9 The rejection of the first sufficient 
presentation of the claim sets the statute in mo¬ 
tion, and no subsequent presentation starts the stat¬ 
utory period running afresh. 10 So where a claim 
timely presented and rejected was sufficiently sub¬ 
stantial to warrant amendment after expiration of 
the time for presenting claims, the time for insti¬ 
tuting suit on the claim begins to run at the time 
of the original rejection, 11 and the personal repre¬ 
sentative has no power, and cannot be compelled, to 
renew the period for suit by a new rejection of 
the claim after amendment. 12 However, where a 
claim so defective that it could not be the basis 
for action was rejected, and a proper claim was 
thereafter timely filed, an action may be begun 
within the statutory period after the rejection of 
the second claim, although more than that time had 
elapsed since rejection of the defective claim. 13 

Partial rejection . The statutory limitation 
against a claim rejected in part begins to run from 
the date of rejection. 14 So where a claim consists 
of independent items and the executor admits some 
and rejects others, the statute commences to run 
against the rejected items from the date of the re¬ 
jection. 15 The allowance of only a portion of the 
claim is a sufficient rejection of the balance. 16 

Rejection after allowance. It has been held that, 
where a claim has been allowed by the executor or 
administrator, he cannot afterward reject the claim 
so as to set in motion the statute of limitations as 
to action on rejected claims; 17 but it has also been 


considered that, where, after the allowance of a 
claim by an administrator, it is disallowed and re¬ 
jected by his successor, the statute runs from such 
rejection. 18 

Ground of rejection . It has been held that in 
order to set the statute running, the rejection of a 
claim must be on the ground that the debt, or some 
part of it, is not legally or equitably due. 19 

(bb) Failure of Representative to Act 

Mere failure of the representative to act on the claim 
will not set the statute of limitations in motion in the 
absence of statutory provision therefor. 

In the absence of a statute so providing the mere 
failure of the representative to act on a claim is 
not sufficient to. set the statute of limitations run¬ 
ning; 20 but where the statute provides that fail¬ 
ure of the representative to act on a claim within 
a specified time after presentation shall be deemed 
a rejection, the statutory period runs from the ex¬ 
piration of such time where there is no affirmative 
rejection. 21 So it has been held that the refusal 
of the representative either to allow or reject the 
claim is tantamount to a rejection, and after the 
lapse of a reasonable time for consideration of the 
claim, the statute of limitations is set in motion. 22 
Where the statute provides that, if a claim is not 
acted on within a certain time after presentation, 
claimant may at his option deem such neglect equiv¬ 
alent to a rejection, claimant is not bound to con¬ 
sider failure to act as a rejection, unless he choos¬ 
es, 23 although he may elect to do so, 24 but he may 
treat the proceedings as nugatory and file a new 
claim, thus avoiding the running of the statute. 25 


9. Mont.—Lindsay v. Hogan, 185 P. 

1118, 56 Mont. 583. 

N.Y.—Titus v. Poole, 40 3NT.E3. 228, 
145 N.Y. 414, affirming 26 N.Y.S. 
451, 73 Hun 383. 

1G. U.S.—Gilmore v. Gilmore, D.C. 
Mont., 270. F. 260. 

Ohio.—State ex rel. Fulton v. Co¬ 
burn, 12 N.E.2d 471, 133 Ohio St. 
192. 

11. Mont.—^State ex rel. Steinfort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County, 
107 P.2d 890, 111 Mont. 216. 

12. Mont.—State ex rel. Steinfort 
v. District Court of Fourth Judi¬ 
cial Dist. in and for Ravalli Coun¬ 
ty, supra. 

13. TJ.S.—Gilmore v. Gilmore, D.C. 
Mont., 270 F. 260. 

Cal.—Palmer v. Guaranty Trust & 
Savings Bank, 188 P. 302, 45 Cal. 
App. 572. 

Claim of doubtful sufficiency In form 
When claimant acts in good faith 
and in time in presenting a claim 


against decedent’s estate anew after 
the rejection of a claim of doubtful 
sufficiency in form, or incorrectness 
in substance or detail, the limitation 
against an action on the claim runs 
from the time of the second rejec¬ 
tion and not from the time of the 
first rejection.—Richison v. Morris- 
Morton Drug Co., 76 P.2d 1069, 182 
Okl. 188. 

14. Utah.—Robison v. Robison, 222 
P. 595, 63 Utah 68. 

15. N.Y.—Wintermeyer v. Sher¬ 
wood, 28 N.Y.S. 449, 77 Hun 193, 
23 N.Y.Civ.Proc. 422. 

16. Cal.—Jones v. Walden, 78 P. 
1046, 145 Cal. 523. 

24 C.J. p 782 note 82. 

17. Ohio.—Thomas v. Chamberlain, 
39 Ohio St. 112., 

18. Ohio.—Stewart v. McLaughlin, 
28 N.E. 175, 47 Ohio St. 555. 

19. N.Y.—Kidd v. Chapman, 2 Barb. 
Ch. 414. 

Tex.—Willis v. Talbert, 11 S.W. 535. 
24 C.J. p 782 note 85. 
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20. Cal.—Hinkel v. Crowson, 256 
P. 479, 83 Cal.App. 87. 

24 C.J. p 781 note 77. 

21. U.S.—Certain-teed Products 

Corporation, v. Luke, C.C.A.Ariz., 
74 F.2d 384. 

Okl.—Dikeman v. Graymountain, 51 
P.2d 529, 175 Okl. 83—Cook v. 

Case, 18 P.2d 528, 161 Okl. 275. 

24 C.J. p 781 note 78. 

22. Tex.—Dent v. A. Harris & Co., 
Civ.App., 255 S.W. 221—Butler v. 
Fechner, Civ.App., 200 S.W. 1126. 

23. Mont.—Pierce v. Pierce, 89 P.2d 
269, 108 Mont. 42. 

24 C.J. p 782 note 79. 

24. Mont.—State ex rel. Steinfort 
v. District Court of Fourth Judi¬ 
cial Dist. in and for Ravalli Coun¬ 
ty, 107 P.2d 890, 111 Mont. 216— 
Pierce v. Pierce, 89 P.2d 269, 108 
Mont. 42. 

25. Cal.—Steward v. Hinkel, 13 P. 
494, 72 Cal. 187. 

Dismissal of premature action 

Where plaintiff's action to estab- 
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Timely filing of a complaint constitutes an elec¬ 
tion to deem the claim rejected. 26 

bb. Notice of Rejection 

While it has been held that in the absence of statu¬ 
tory requirement to that effect, notice of rejection is not 
necessary to start the statute of limitations, generally 
actual notice of the rejection must be brought home to 
the claimant, although under some statutes constructive 
notice will suffice. 

The general rule is that knowledge of the rejec¬ 
tion of a claim must be brought home to claimant, 27 
and the rejection is operative only from the time 
of actual notice to him, 28 although it has been held 
that in the absence of any statutory requirement to 
that effect notice of rejection is not necessary to 
start the statute running, 29 even though the admin¬ 
istrator led claimant to believe that he would be 
notified of the acceptance or rejection of his 
claim. 30 Where a claim against decedent's estate 
was presented for allowance by agents of claimant, 
who were notified of the rejection thereof, such 
rejection is binding on claimant, although he was 
not informed thereof, or even though he was in¬ 
formed by his agents that the claim was not re- 
jected. 31 

Constructive notice. The situation arising from 
the rule that in the absence of statutory require¬ 
ment notice of rejection is not necessary to start 
the statute running, is remedied by a statute requir¬ 
ing rejected claims to be filed in the office of the 
clerk of court, 32 but a rejected claim mailed to the 
clerk for filing is not filed within the statute so 
as to constitute constructive notice of its rejection 
until it comes to the clerk's attention. 33 


Sufficiency. The mere ministerial act of giving 
notice of rejection of a claim may be performed by 
the attorney for the estate. 34 The filing of a notice 
on rejection in a proceeding in a surrogate's court 
to which claimant was an involuntary party does 
not obviate the necessity of bringing knowledge 
of the rejection home to her, 35 but it has been held 
that a written notice by an administrator rejecting 
a claim left at claimant's house with a person of 
suitable age to inform the bearer that claimant was 
not at home is equivalent to personal notice and 
sufficient to set the statute in motion. 36 Notice to 
the attorney of the creditor has been held suffi¬ 
cient, 37 but the mere fact that an attorney who had 
a claim against a decedent's estate for collection 
appeared in the proceedings in the surrogate’s court 
in which such claim was rejected has been held 
insufficient to charge claimant with notice of such 
rejection, 38 and where the statute requires the no¬ 
tice to be by personal service or registered mail, the 
fact that the notice came to plaintiff's attorney or 
to plaintiff himself by some other means than by 
registered mail or personal service is not sufficient 
to start the operation of the statute. 39 Where the 
attorney of an executor serves on the attorney of 
claimant a notice of rejection of the claim and im¬ 
mediately mails a similar notice to claimant, claim¬ 
ant can treat the mailed notice as the notice pre¬ 
scribed by the statute, and an action begun within 
the statutory time after service of such notice is 
begun in time. 40 Claimant was sufficiently noti¬ 
fied of a rejection of his claim where the rejection 
was incorporated in the executor's first and final 
account and petition for distribution, which account 
and petition was received and studied by claimant. 41 


lish a claim against the estate of 
her father, which she elected to 
treat as rejected, was dismissed as 
premature because the writing on 
which it was based provided for 
payment on distribution, a subse¬ 
quent action brought six months aft¬ 
er distribution was not barred by 
the statute, requiring action on a re¬ 
jected claim to be begun within 
three .months after notice of rejec¬ 
tion, the fact that plaintiff in the 
first action elected to treat the claim 
as rejected not starting the running 
of limitations, as the action was pre¬ 
mature.—Keeler v. Baird, 191 P. 563, 
48 Cal.App. 29. 

26. Cal.—Mix v. Yoakum, 254 P. 
557, 200 Cal. 681. 

27. Cal.—Keeler v. Baird, 191 P. 
563, 48 CaJLApp. 29. 

N.Y.—Diehl v. Becker, 125 N.E. 533, 
227 N.Y. 318, affirming Diehl v. 
Becker, 174 N.Y.S. 100, 186 App. 
Div. 16. 

24 C.J. p 782 note 86. 


28. Cal.—Fifield v. Bullwinkel, 253 
P. 962, 81 Cal.App. 440—Keeler v. 
Baird, 191 P. 563, 48 Cal.App. 29. 

24 C.J. p 782 note 87. 

29. U.S.—Certain-teed Products 

Corporation v. Luke, C.C.A.Ariz., 
74 F.2d 384. 

Mont.—Lindsay v. Hogan, 185 P. 
1118, 56 Mont. 583. 

30. U.S.—Certain-teed Products 

Corporation v. Luke, C.C.A.Ariz., 
74 F.2d 384. 

31. N.Y.—Gardner v. Pitcher, 95 N. 
Y.S. 678, 109 App.Div. 106, 17 N.Y. 
Ann.Cas. 259, affirmed 77 N.E. 
1187, 185 N.Y. 534. 

32. Mont.—Pierce v. Pierce, 89 P.2d 
269, 108 Mont. 42. 

33. Mont.—Pierce v. Pierce, supra. 

34. Idaho.—Devereaux Mortg. Co. v. 
Huggins, 266 P. 421, 423, 46 Idaho 
74, citing Corpus Juris. 

| 24 C.J. p 782 note 90..’ 
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35. N.Y.—Potts v: Baldwin, 74 N.Y. 
S. 655, 67 App.Div. 434, affirmed 66 
N.E. 4, 173 N.Y. 335. 

36. N.Y.—Peters v. Stewart, 21 N. 
Y.S. 993, 2 Misc. 357, reversing 20 
N.Y.S. 661, 1 Misc. 8. 

37. Cal.—Laukkare v. Abramson, 50 
P.2d 478, 9 Cal.App.2d 447. 

N.Y.—Lockwood v. Dillenbeck, 93 N. 
Y.S. 321, 104 App.Div. 71, disap¬ 
proving Van Saun v. Farley, 4 
Daly 165. 

24 C.J. p 782 note 93. 

38. N.Y.—Potts v. Baldwin, 74 N. 
Y.S. 655, 67 App.Div. 434, affirmed 
66 N.E. 4, 173 N.Y. 335. 

39. N.D.—Quinn Wire & Iron 

Works v. Boyd, 202 N.W. 852, 52: 
N.D. 273. 

4)0. N.Y.—Miller v. Longshore, 131 
N.Y.S, 1041, r 147 App.Div. 214. 

41. Cal.—San Francisco' Bank v. St. 
Clair, App., 117 P.2d 703. 
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Service by mail . Under some statutes where no¬ 
tice of rejection is served by mail the time for com¬ 
mencement of the action is doubled, 42 and proof of 
actual receipt by claimant of a notice of rejection 
mailed to him has been held necessary to render 
the bar of the statute available. 43 When the no¬ 
tice of the rejection of the claim is given to claim¬ 
ant by registered mail, the notification is in no 
event complete so as to start the statute running un¬ 
til a reasonable time for the transmission and re¬ 
ceipt of the notice has elapsed following deposit 
in the post office. 44 

cc. Notice to Present Claims 

Publication of a notice to present claims is not a pre¬ 
requisite to the running of the statute of limitations. 

Where a claim has been actually presented and 
rejected, the running of the statute is not pre¬ 
vented by the fact that no notice to present claims 
was published, 45 and a fortiori where such notice is 
published after rejection of the claim, the statute 
runs from the date of rejection 46 or notice there¬ 
of, 47 and not from the date of such publication. 48 

dd. Decree Barring Creditors 

Under some circumstances a decree barring credi¬ 
tors is necessary to start the running of the statute. 

Under a statute providing that, in any suit not 
commenced within the stated time after the giving 
of notice that the claim is disputed, the decree to 
bar creditors shall bar any recovery of the amount 
disputed, the claim of a creditor who failed to bring 
action thereon within the statutory period was bar¬ 
red, although no rule to limit creditors was made 
until after an action on the claim was begun. 49 
On the ground that the only statutory bar is the 
decree, however, the claim was held not barred in 
a case where there was no decree to bar creditors 
when the suit was brought and none entered there¬ 
after. 50 


(d) Computation of Time 

The day of the rejection is excluded in computing the 
time. 

Where the statute requires the action to be 
brought within a specified time "after” rejection, 
the day of the rejection is excluded in computing 
the time. 51 

(e) Mode of Asserting Claim 

After the lapse of the statutory period, claimant not 
only cannot bring direct proceedings, but also he cannot 
assert his claim as a counterclaim, nor be added as a 
party plaintiff in a timely suit by his wife on the same 
claim, nor institute statutory summary proceedings on 
the claim. 

After the lapse of the statutory period from re¬ 
jection, claimant is not only precluded from bring¬ 
ing direct proceedings to enforce the claim, but he 
cannot assert his claim as a counterclaim in an ac¬ 
tion brought by the representative, 52 nor can he 
be added as a party plaintiff in a suit instituted by 
his wife on the same claim, although brought with¬ 
in the statutory time of the rejection of his own 
claim covering the same subject matter. 53 The 
words “other remedy” in a statute providing that, 
unless claimant commences an action for the recov¬ 
ery of his claim within six months after notice of 
dispute, he and all persons claiming under him are 
forever barred from maintaining any action on the 
claim, and from every other remedy to enforce 
payment thereof out of decedent’s property, include 
statutory summary proceedings by an undertaker, 
and such proceedings cannot be maintained after 
the expiration of six months from notice of rejec¬ 
tion of the claim. 54 

(f) What Constitutes Commencement of Ac¬ 

tion 

Action has been held not commenced until the com¬ 
plaint is filed. 

It has been held that an action is not commenced 
so as to toll the limitation prescribed by a statute 


42. N.Y.—Miller v. Long-shore, 131 
N.Y.S. 1041, 147 App.Div. 214. 

43. N.Y.-—Diehl v. Becker, 125 N.E. 
533, 227 N.Y. 318, affirming Diehl 
v. Becker, 174 N.Y.S. 100, 186 App. 
Div. 16. 

44. Wash.—Van Duyn v. Van Duyn, 
227 P. 321, 129 Wash. 428, modi¬ 
fying 225 P. 444, 129 Wash. 428. 

45. N.C.—Morissey v. Hill, 55 S.E. 
193, 142 N.C. 355. 

24 C.J. p 782 note 98. 

Assignment and re-presentation aft¬ 
er notice 

Where creditor filed claim before 
administrator made inventory and 
appraisement of estate and before 


notice to creditors was given, but 
failed to bring action within three 
months allowed after rejection of 
claim, assignment of claim and re¬ 
presentation to the personal repre¬ 
sentative for allowance after notice 
to creditors was given and inventory 
and appraisement made did not toll 
the bar of statute and was ineffec¬ 
tive for any purpose.—Dowry v. 
Crandall, 83 P.2d 1003, 52 Ariz. 501, 
120 A.L.R. 271. 

46. N.D.—Singer v. Austin, 125 N. 
W. 560, 19 N.D. 546. 

47. Cal.—Fifield v. Bullwinkel, 253 
P. 962, 81 Cal.App. 440. 
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48. Cal.—Fifield v. Bullwinkel, su¬ 
pra. 

N.D.—Singer v. Austin, 125 N.W. 
560, 19 N.D. 546. 

43. N.J.—Simons v. Forster, 63 A. 
858, 73 N.J.Law 338. 

50. N.J.—Cooney v. Little, 119 A. 
769, 98 N.J.Law 361. 

51. Tex.—Hunter v. Lanius, 18 S. 
W. 201, 82 Tex. 677. 

52. N.C.—Morissey v. Hill, 55 S.E. 
193, 142 N.C. 355. 

53. N.Y.—Von Der Lin v. Corn Ex¬ 
change Bank Trust Co., 262 N.Y.S. 
590, 238 App.Div. 809. 

54. N.Y.—In re Mudge, 118 N.Y.S. 
568. 
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requiring suit within three months after rejection 
of a claim, until the complaint is filed. 55 

(g) Consent to Determination by Surrogate 

Under statutes so providing, the claim may be heard 
by the surrogate, with the consent of the parties, after 
expiration of the statutory period, on the judicial settle¬ 
ment of the executor's accounts. 

A statutory provision that an action on a claim 
rejected by an executor must be commenced with¬ 
in six months after rejection, unless a written 
consent is filed by the respective parties that the 
claim may be heard and determined by the surro¬ 
gate on the judicial settlement of the executor's 
accounts, allows the claim to be litigated after the 
six months period only in proceedings before the 
surrogate, and such consent does not aid a claimant 
who brings an action in a court other than the sur¬ 
rogate's court after the statutory period has ex¬ 
pired. 56 Under such a statute the consent may be 
joint as well as separate but it must be filed within 
six months after rejection of the claim to give ju¬ 
risdiction. 57 

(h) Notice to Sue 

A notice to sue is sufficient to set in motion a statute 
requiring suit to be brought within a designated time 
after such notice although no words of limitation were 
expressed in such notice and no time limit to bring suit 
was fixed therein. 

Under a statute providing that a claim is barred 
if suit is not brought within a specified time after 
notice is given by the personal representative of 
the estate that the claim is disputed and requiring 
suit to be brought, a notice given by the executor 
in the form of a letter refusing payment of the 
claim and demanding that claimant file suit was held 
sufficient to start the running of the statute although 
no words of limitation were expressed in the let¬ 
ter and no time limit to bring suit was fixed there¬ 
in. 58 

(7) After Final Settlement 

Limitations do not commence to run under a statute 
requiring actions to be brought within a designated time 
after final settlement where the executor’s final account 
has never been passed on by the court, or where there 
was no final settlement and the executor had not been 
discharged; but a decree, on application by the executor 
for Judicial settlement of his accounts, settling the ac¬ 


counts but ordering him to retain a certain sum to pay a 
judgment that might be obtained starts the limitations 
running. 

A statute requiring actions to be brought with¬ 
in a designated time after final settlement is not 
applicable where although the representative filed 
a final account with his resignation, the account had 
never been passed on by the court. 59 Where execu¬ 
tors had not made a final settlement and had not 
been discharged, and administrators with the will 
annexed were appointed on their death, an action 
against the administrators on a note executed by 
decedent was not barred by a statute limiting ac¬ 
tions against personal representatives to seven 
years from the date of the final settlement. 60 
Where executors applied to have their accounts 
judicially settled, a decree entered, settling their 
accounts, except that they were ordered to retain 
a certain sum with which to pay any judgment that 
plaintiff, claiming a legacy, might get against them, 
was a “judicial settlement,” which started limita¬ 
tions running. 61 

c. Extension Statutes 

Statutes providing that an action on a surviving cause 
of action may be brought against his personal representa¬ 
tive within a specified period after the death of decedent 
or grant of administration on his estate are intended to 
secure to plaintiff at least that time within which to com¬ 
mence his action, and accordingly may, in some cases, 
extend the time limited by the general statute of limita¬ 
tions. Ordinarily they do not limit such time. 

In many jurisdictions there are statutes provid¬ 
ing that if a person liable to action dies before the 
expiration of the time limited for action and the 
cause of action survives, an action thereon may 
be commenced against his personal representative 
within a specified period after the death of dece¬ 
dent or the grant of administration of his estate. 
The evident purpose of such statutes is to secure 
to one having a cause of action against decedent 
the designated time after the appointment of a le¬ 
gal representative within which to bring his ac¬ 
tion. 62 This may or may not have the effect of 
extending the time. 63 If it be necessary in order 
that such person shall have the time after the ap¬ 
pointment of a legal representative, then suit may 
be brought after the expiration of the general lim¬ 
itation ; 64 otherwise, it has been held, the statute 


55. Wash.—White v. Coleman, 262 
P. 232, 146 Wash, 148—Farmers’ 
& Merchants’ Bank v. Lilly, 119 P. 
749, 66 Wash. 309. 

56. N.Y.—Clark v. Scovill, 83 N.E. 
659, 191 N.Y. 8, affirming 97 N.Y.S. 
1117, 111 App.Liv. 35. 

57. N.Y.—In re Martin, 105 N.E. 
546, 211 N.Y. 328. 


58. Ala.—Meager v. Meager, 159 So. 
216, 229 Ala. 680. 

59. Wash.—In re Gerald’s Estate, 
224 P. 604, 129 Wash. 275. 

60. Ky.—Radford v. Harris, 139 S. 
W. 963, 144 Ky. 809. 

61. N.Y.—Pattee v. Harper, 170 N. 
Y.S. 562, 183 App.Div. 88, affirmed 
121 N.E. 882, 224 N.Y. 706. 
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62. Cal.—San Francisco Bank v. St. 
Clair, App. f 117 P.2d 703. 

Or.—Branch v. Lambert, 205 P. 995, 
103 Or. 423. 

24 C.J. p 783 note 14 [a]. 

63. Cal.—San Francisco Bank r. St- 
Clair, App., 117 P.2d 703. 

©4. Cal.—San Francisco Bank v. St- 
Clair, supra. 

24 C.J. p 783 note 15, p 784 note 16. 
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does not affect his rights. 65 According to one 
view, it does not shorten the period of limitations 
provided by the general statute, 66 so an action 
brought within the period allowed by the general 
statute is in time, although the period allowed by 
the special statute has expired; 67 but a contrary 
result has been reached under a statute providing 
that “suit shall not be brought” after the period 
fixed in the special statute. 68 If at the time the spe¬ 
cial statute commences to run, a portion of the 
time fixed by the general statute longer than that 
fixed by the special statute remains unexpired, the 
period fixed by the general statute controls and the 
special statute cannot operate to extend the time 
for bringing suit. 69 Of course an action brought 
after the expiration both of the general statutes of 
limitations and of the period fixed by statutes of 
the character under consideration is barred. 70 It 
has been held that a suit brought within the period 
fixed by the special statute is in time no matter 
how long the appointment had been delayed, 71 
and certainly where the creditor is not entitled 
to apply for the appointment of an administrator 
for a certain time, and no administrator is appoint¬ 
ed, the time within which the creditor could not 
secure an appointment should not be counted as 
part of the statutory period within which he may 
sue; 72 but where a creditor is entitled to apply for 
the appointment of an administrator, it has been 
considered that he cannot prolong the statutory 
period within which he may sue by failure to act, 
but must move with reasonable promptness to se¬ 
cure the appointment of an administrator, failing 
in which the statute will run against him notwith¬ 
standing there is no representative of the estate. 73 
These statutes are applicable whether the adminis¬ 
trator has given notice of his appointment or not, 74 
and apply to suits to foreclose mortgages given to 
secure notes, not barred by limitation when the mak¬ 
er died, although the personal representative is not 
a party thereto, 75 but have been held inapplicable 
where the claimant was not a common creditor but 
was beneficiary of a trust fund created by decedent 
for his benefit. 76 These special statutes do not 


have the effect of reviving a cause of action barred 
at the time of decedent’s death, 77 and they apply 
only to cases where.the general statute of limita¬ 
tions has commenced to run. 78 

A presentation for allowance of notes which were 
not barred prior to the death of the testator, with¬ 
in the statutory period after the issuance of letters 
of administration, is the commencement of an ac¬ 
tion within the meaning of the statute. 79 

d. Suspension of Operation of Statutes of Lim¬ 
itations 

(1) Death of decedent 

(2) Presentation of claim 

(3) Allowance of claim 

(4) Commencement of action 

(5) Statutes exempting representatives 

from suit 

(6) Negotiations 

(7) Acknowledgment, promise, or part 

payment 

(8) Nonresidence or absence of repre¬ 

sentative 

(9) Absence of decedent from state at 

time of death 

(10) Absence of claimant from state 

(11) Disability of claimant 

(12) Vacancy in office of representative 

(13) Miscellaneous 

(1) Death of Decedent 

As shown in the C.J.S. title Limitations of Ac¬ 
tions § 246, also 24 C.J. p 784 note 28-p 785 note 32, 
limitation does not begin to run with respect to a 
cause of action accruing after the death of the per¬ 
son against whom it lies until there is a grant of 
administration on his estate, although generally the 
death of one against whom a cause of action has 
already accrued does not suspend the running of 
limitations until administration on his estate is tak¬ 
en out. 

(2) Presentation of Claim 

Under some statutes, but not others, limitation does 


65. Cal.—San Francisco Bank v. St. 
Clair, supra. 

24 C.J. p 783 note 15. 

66. Cal.—San Francisco Bank v. St. 
Clair, supra. 

67. Cal.— rSan Francisco Bank v. St. 
Clair, supra. 

24 C.J. p 784 note 17. 

68. Fla.—Inman v. Davis, 169 So. 

741, 125 Fla. 298, distinguishing 

Sammis v. Wightman, 12 So. 526,, 
31 Fla. 10, as decided under differ¬ 
ently worded statute. 


.69. Mich.—Morse v. Hayes, 114 N. 
W. 397, 150 Mich. 597, 121 Am.S. 
R. 643, 13 L.R.A.,N.S., 1200. 

24 C.J. p 784 note 18. 

70. R.I.—McNeill v. Gallagher, 53 A. 
630, 24 R.I. 490. 

24 C.J. p 784 note 19. 

71. Cal.—Danglada v. De la Guerra, 
10 'Cal. 386. 

72. Kan.—Robertson v. Tarry, 112 
P. 603, 83 Kan. 716. 

73. Kan.—Robertson v. Tarry, su¬ 
pra. 


74. Me.—Lancey ▼. White, 68 Me. 
28. 

75. Ill.—Roberts v. Tunnell, 46 N.E. 
713, 165 Ill. 631, affirming 65 Ill. 
App. 191. 

76. Fla.—Tibbetts Corner v. Arnold, 
146 So. 218, 108 Fla. 239. 

77. CgJ.—Hibernia Sav. & Doan 
Assoc, v. Herbert, 53 Cal. 375. 

78. Cal.—Smith v. Hall, 19 Cal. 85. 

79. Wash.—Frew v. Clark, 76 P. 85, 
34 Wash. 561. 
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not run against a claim during the period between its 
presentation and action thereon by the representative. 
Failure to present a claim does not toll the statute. 

Under some statutes it is held that the mere fil¬ 
ing or exhibition of a claim against an estate does 
not interrupt the running of limitations against such 
claim, 80 but under other statutes it is held that lim¬ 
itation does not run against a claim during the peri¬ 
od between its presentation and action thereon by 
the representative; 81 but presentation of a claim 
within the required time will not validate the claim 
if before presentation it was barred by the general 
statute of limitations. 82 

An order for an accounting of the indebtedness 
of an estate will suspend the running of limitations 
as to all creditors whose claims are asserted there¬ 
in. 83 

Failure to present a claim to the personal repre¬ 
sentative does not toll the statute of limitations. 84 

(3) Allowance of Claim 

Generally while the probate proceedings are pending 
a claim which has been allowed cannot be affected by the 
statute of limitations, although the rule may be affected 
somewhat where the statute requires suit to be brought 
within a year after allowance. 

The general rule is that, where a claim against 
the estate has been allowed, it cannot be affected 
by the statute of limitations while the proceedings 
for settlement of the estate are pending. 85 Where 
a statute requires suit to be brought within a year 
after allowance, and an appeal is taken from the 
allowance of a claim, the statute commences to run 
from the time of the entry of the certification of 
the allowance by the court to which the appeal is 
taken, in the court where the claim was originally 


presented. 86 

(4) Commencement of Action 

The commencement of an action within the statutory 
period stops the running of the statute of limitations, and 
amendments not setting up a new cause of action may 
be made thereafter; but the statute is not tolled or ex¬ 
tended by the pendency or dismissal of a former action, 
and on discontinuance or dismissal of a suit instituted 
within the statutory period another suit for the same 
cause of action brought after expiration of the statutory 
period is barred. 

The commencement of an action within the peri¬ 
od fixed by statute therefor stops the running of a 
statute of limitations, 87 and it is immaterial that 
a judgment thereon is not rendered within the stat¬ 
utory period. 88 The filing of claims with the prop¬ 
er officer and his indorsement thereof has been 
held to be the commencement of an action within 
statutes of limitations specially applicable to admin¬ 
istrators or executors. 89 The commencement of 
proceedings by an executor for leave to sell testa¬ 
tors land for the payment of debts has, as regards 
the statute of limitations, been regarded as the com¬ 
mencement of an action against the testator’s es¬ 
tate by the creditors, especially as to a claim which 
the executor acknowledges, and asks leave to pay; 90 
but it has been held otherwise as to the pleading 
of a lien on land by a judgment creditor in an ac¬ 
tion by the executor to sell the land for the pay¬ 
ment of debts. 91 Where an action is commenced 
within the statutory period, amendments to cure 
defects of form made after the expiration of that 
period do not set up a new cause of action or en¬ 
title defendant to avail himself of the statute, 92 
but amendments setting up a new cause of action 
after the expiration of the statutory period will 


80. Ohio.—Law v. Bucyrus City 
Bank, 22 N.E.2d 537, 61 Ohio App. 
235. 

24 C.J. p 785 note 34. 

81. Conn.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

Fla.—Black v. Walker, 191 So. 25, 
140 Fla. 48. 

S.D.—In re Robinson’s Estate, 251 
N.W. 300, 303, 62 S.D. 39, citing 
Corpus Juris. 

24 C.J. p 785 note 35. 

Presentation of claim as commence¬ 
ment of action see infra subdivi¬ 
sion d (4) of this section. 

Primary purpose of statute is the 
giving of notice to the personal rep¬ 
resentative.—Rodman v. Stillman, 17 
S.E.2d 336, 220 N.C. 361. 

Sufficiency of filing 

(1) Express recognition or admis¬ 
sion of validity of claims constitutes 
“filing,** so as to suspend statute of 
limitations.—Rodman v. Stillman, 17 
S.E2d 336, 220 N.C. 361—24 C.J. P 
785 note 35 [b] (1). 


(2) But personal presentation of 
claim to administrator or executor, 
stating amount thereof, is not suffi¬ 
cient “filing” to suspend running of 
statute of limitations, where admin¬ 
istrator or executor is silent and nei¬ 
ther rejects claim nor admits liabil¬ 
ity, and mere holding of claim by 
deceased’s personal representative 
without objection is not per se ad¬ 
mission of its correctness.—Ashley 
Horne Corporation v. Creech, 169 S.E. 
794, 205 N.C. 55. 

82. Mo.—McKinzie v. Hill, 51 Mo. 
303, 11 Am.R. 450. 

Wis.—Jones v. Keep, 23 Wis. 45. 

83. Va.—Robinett v. Mitchell, 45 S. 
E. 287, 101 Va. 762, 99 Am.S.R. 928. 

24 C.J. p 785 note 37. 

84. Or.—Branch v. Lambert, 205 P. 
995, 103 Or. 423. 

85. Minn.—Marquette Nat. Bank of 
Minneapolis v. Mullin, 287 N.W. 
233, 238, 205 Minn. 562, citing Cor¬ 
pus Juris. 


N.T.—In re Sutter’s Estate, 290 N.T. 

S. 73, 160 Misc. 484. 

24 C.J. p 785 note 38. 

86. Neb.—Horst v. McCormick Har¬ 
vester Mach. Co., 46 N.W. 717, 30 
Neb. 558. 

87. Ala.—Ex parte Wilkinson, 126 
So. 102, 220 Ala. 529. 

24 C.J. p 786 note 40. 

88. N.C.—Lee v. McKoy, 24 S.E. 
210, 118 N.C. 518. 

Pa.—Phillips v. Allegheny Valley R. 
Co., 107 Pa. 472. 

89. Mass.—Guild v. Hale, 15 Mass. 
455. 

24 C.J. p 786 note 42. 

90. N.C.—Wyrick v. Wyrick, 10 S.E. 
916, 106 N.C. 84. 

24 C.J. p 786 note 43. 

91. Ohio.—Ambrose v. Byrne, 55 N. 
E. 408, 61 Ohio St. 146. 

92. Tex.—Chastain v. Texas Chris¬ 
tian Missionary Soc., Civ.Ajpp., 78 
S.W.2d 728, error refused. 

24 C.J. p 786 note 46. 
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not be permitted to save the action. 93 If through 
mistake of plaintiff's attorney an action is not en¬ 
tered, another action for the same cause commenced 
after the expiration of the special statutes of lim¬ 
itations will be barred. 94 The statute of limitations 
is not tolled or extended by the pendency or dis¬ 
missal of a former action, 95 the general rule being 
that, if an action is begun and afterward dismissed, 
the statute of limitations runs against the cause of 
action from the time it accrued, except where time 
for another action is given, 96 and a subsequent ac¬ 
tion brought after the expiration of the statutory 
period will be barred if plaintiff in an action com¬ 
menced within the statutory period suffers a non¬ 
suit 97 or voluntarily discontinues the first action, 98 
even though another statute authorizes commence¬ 
ment of a new action within one year after an ac¬ 
tion shall be abated, avoided, or defeated by the 
death of any party thereto or for any matter. 99 So 
if an action against one administrator is discon¬ 
tinued because there are several who should be 
sued, a second action against all the administrators 
commenced after the expiration of the statute will 
be barred; 1 and if a suit is dismissed for champer¬ 
ty a new suit for the same cause of action brought 
after the expiration of the statutory period is bar¬ 
red. 2 Where a demurrer is sustained, because the 
remedy is in equity, 3 or a suit is dismissed for want 
of jurisdiction because defendant, an administrator 
appointed in one state, was sued by plaintiff for the 
same cause in the federal court of another state, 4 
the action is one defeated by defect in form within 
a statute permitting a new suit within a year there¬ 
after, in case a suit is defeated on this ground. 
Where a party defendant dies during the pendency 
of an action, no change in the form of the proceed¬ 


ings will cause plaintiff to lose the benefit of his 
lis pendens and authorize defendant's representa¬ 
tives to set up the bar of the statute .where dece¬ 
dent could not have done so. 5 

(5) Statutes Exempting Representatives 

from Suit 

The time during which a personal representative is 
exempted from suit must be excluded in computing the 
time for commencing an action against him provided he 
is sued in his representative capacity. 

Where a statute of the type considered supra § 
729 b exempts personal representatives from suit 
for a designated time, such period must be exclud¬ 
ed in estimating the time within which an action 
against the personal representatives must be com¬ 
menced. 6 Such suspension applies only where the 
action is against the representative as such; 7 but 
the suspension has been held to apply to claims 
which had been duly presented and were existing 
at the time of the adoption of the statutes, 8 and to 
actions for the recovery of land. 9 

(6) Negotiations 

Negotiations carried on between the parties after 
notice of rejection and prior to the expiration of the 
statutory period resulting in an express or implied 
promise on the part of the representative to pay in effect 
rescind the notice of rejection given and authorize suit 
after the statutory time has expired. 

It has been held that, where an executor's notice 
of dispute and rejection of a claim is sufficient to 
start the period of limitation, the fact that negotia¬ 
tions were carried on between the parties after re¬ 
jection looking to a settlement of the claim is not 
sufficient to stay the running of the statute in the 
absence of any showing that the rejection of the 
claim was ever withdrawn or waived, or that claim- 


93. R.I.—Carney v. Hawkins, 83 A. 
327, 34 R.L 297. 

24 C.J. p 786 note 47. 

94. Me.—Packard v. Swallow, 29 Me. 
458. 

95. Kan.—Emanuel Home v. Bergin, 
274 P. 284, 127 Kan. 593. 

96. Mo.—Home Ins. Co. v. Wickham, 
219 S.W. 961, 281 Mo. 300, setting 
aside Home Ins. Co. of New York 
v. Wickham, App., 196 S.W. 385. 

97. Va.—Peyton v. Carr, 1 Rand. 436, 
22 Va. 436. 

98. R.I.—Gray v. Ahern, 9 A.2d 38, 
63 R.I. 363. 

Exhibition, of claims to an admin¬ 
istrator for allowance by instituting 
court proceedings thereon which were 
subsequently voluntarily dismissed 
does not entitle claimant to com- 
'mence another action on the claim 
after the expiration of the statutory 
period. The second part of Rev.St. 


1909 § 195, as amended by L.1911 p 
82, authorizing presentation of a 
claim to the court at the term after 
its exhibition whenever exhibited 
during the term at which final set¬ 
tlement could have been made except 
for the exhibition, does not indicate 
that claims exhibited before that 
term may be enforced by action at 
any time within the general limita¬ 
tion statute, but merely gives the 
claimant who exhibited within the 
year too late to proceed in court 
within the year under §§ 203 and 204 
an additional term.—Home Ins. Co. v. 
Wickham, 219 S.W. 961, 281 Mo. 300, 
setting aside Home Ins. Co. of New 
York v. Wickham, App., 196 S.W. 385. 

99. R.I.—Gray v. Ahern, 9 A.2d 38, 
63 R.I. 363. 

1. S.C.—Hopkins v. McPherson, *2 S. 
C.L. 194. 

24 C.J. p 786 note 50. 

7 50 


2. Tenn.—Anderson v. Bedford, 4 
Coldw. 464. 

3. Mass.—Taft v. Stow, 54 N.E. 506, 
174 Mass. 171. 

4. U.S.—Caldwell v. Harding, C.C. 
Mass., 4 F.Cas.No.2,302, 1 Lowell 
326. 

5. Md.—Glenn v. Smith, 17 Md. 260. 
Pa.—Bredin v. Agnew, 8 Pa. 233. 

24 C.J. p 787 note 54. 

6. Miss.—Toler v. Wells, 130 So. 
298, 158 Miss. 628—Hardenstein v. 
Brien, 50 So. 979, 96 Miss. 493. 

Tenn.—Phillips v. Bass, 45 S.W.2d 
56, 163 Tenn. 615. 

24 C.J. p 787 note 56. 

7. Colo.—McGovney v. Gwillim, 65 
P. 346, 16 Colo.App. 284. 

8. Ala.—Rayburn v. Rayburn, 30 So. 
365, 130 Ala. 217. 

9. Tex.—Wynee v. Parke, Civ.App., 
32 S.W. 726. 
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ant ever so believed, or of the period of time over 
which the negotiations extended, or that the claim¬ 
ant was either misled or prejudiced thereby; 10 but 
where an administrator after disallowing a claim 
and giving notice requested the creditor not to sue, 
expressing his belief that the claim would be com¬ 
promised, and the creditor at the special instance 
and request of the administrator delayed the com¬ 
mencement of his suit accordingly, it was held that 
his conduct of the administrator was equivalent to 
an express declaration that he would not insist up¬ 
on the disallowance and notice and justified the ju¬ 
ry in finding a waiver. 11 So where, prior to the 
expiration of the statutory period, the negotiations 
resulted in an express 12 or implied 13 promise by the 
representative to pay, the effect was to rescind the 
notice of rejection given, and the action may be 
brought although the statutory period has expired. 14 

(7) Acknowledgment, Promise, or Part Pay¬ 
ment 

Part payment, or a clear and unequivocal acknowl¬ 
edgment of, or promise to pay, the debt by the personal 
representative, usually suspends the operation of the 
statute of limitations. 

The acknowledgment by an executor or adminis¬ 
trator of a debt or promise to pay the same within 
the statutory period of limitations is usually held 
to operate to suspend the running of the statute, 
which begins to run anew from the date of such 
acknowledgment or promise, 15 although a contrary 
rule prevails in a few jurisdictions. 16 A part pay¬ 
ment by the representative, before the claim has be¬ 
come barred, fixes a new date from which the en¬ 
tire statutory period must run before the claim will 
become barred, 17 although no promise to pay the 
balance is made. 18 

Requisites and sufficiency . In order to be effec¬ 
tive, the acknowledgment, promise of payment, or 
part payment must be made by the personal repre¬ 


sentative himself, at a time when he was such rep¬ 
resentative, 19 and to the creditor or someone law¬ 
fully acting in his behalf. 20 It is also necessary 
that the acknowledgment or promise should be clear 
and unequivocal, 21 although it is not essential that 
it should be in writing. 22 

(8) Nonresidence or Absence of Representa¬ 
tive 

Although it has been held that nonresidence or ab¬ 
sence of the representative from the state does not 
suspend the operation of the statute of limitations, stat¬ 
utes excluding a period of nonresidence and absence 
from the time within which actions must be commenced 
have been held applicable in actions against representa¬ 
tives on creditors’ claims. 

Nonresidence of the personal representative does 
not, according to one view, suspend the operation 
of the statute of limitations, 23 but it has been held 
that the running of the statute in favor of non¬ 
resident personal representatives is interrupted dur¬ 
ing the time in which they have no agent in the 
state on whom service may be made. 24 Where spe¬ 
cial provision is made for bringing actions against 
personal representatives absent from the state, their 
absence does not interrupt the running of the statute 
of limitations; 25 and, independently of any statu¬ 
tory provision on the subject, it has been held that 
absence of the executor from the state after rejec¬ 
tion of a claim does not excuse the creditor's fail¬ 
ure to sue him within the time limited by law. 26 
Thus absence of the personal representative from 
the state for several months will not suspend the 
running of the short statute of limitations where 
it is not shown that he was without the state when 
the cause of action against him accrued. 27 It has 
been held however, that the statutes do not run in 
favor of a representative who at the time the ac¬ 
tion accrues and continuously thereafter resides 
out of the state. 28 A statute excluding a period of 
nonresidr/nce and absence of defendant from the 


10- rf N.Y.—Dawbarn v. Fleischmann, 
130 N.Y.S. 397, 146 App.Div. 57. 

11. Conn.—Husted v. Hoyt, 12 Conn. 
160. 

12. Md.—Frank v. Wareheim, 7 A.2d 
186, 177 Md. 43. 

Acknowledgment, promise, or part 
payment generally see infra sub¬ 
division d (7) of this section. 

13. Md.—Bogart v. Willis, 148 A. 
585, 158 Md. 393. 

14. Md.—Bogart v. Willis, supra. 

15. Md.—Frank v. Wareheim, 7 A. 
2d 186, 177 Md. 43—Bogart v. Wil¬ 
lis, 148 A. 585, 158 Md. 393. 

24 C. J. p 787 note 62. 

16. N.C.—Whitehurst v. Dey, 90 N. 
C. 542. 

24 C.J. p 788 note 63. 


17. N.Y.—Matter of Bobbins, 27 N. 
Y.S. 1009, 7 Misc. 264, 1 Gibb.Surr. 
32. 

24 C.J. p 788 note 64. 

18. Mass.—Foster v. Starkey, 12 
Cush. 324. 

19. N.J.—Larason v. Lambert, 12 N. 
J.Law 247. 

S.C.—Haselden v. Whitesides, 33 S-C. 
L. 353. 

24 C.J. p 788 notes 66, 67. 

20. Ind.—Kisler v. Sanders, 40 Ind. 
78. 

Kan.—Clawson v. McCune, 20 Kan. 
337. 

21. Va.—Kesterson v. Hill, 45 S.E. 
288, 101 Va. 539. 

24 C.J. p 788 note 69. 
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22. N.Y.—Matter of Fingar, 168 N. 
Y.S. 361, 101 Misc. 516. 

23. Tenn.—Mann v. Smith, 14 S.W. 
2d 722, 158 Tenn. 463. 

24. Mass.—J. Cushing Co. v. Brook¬ 
lyn Trust Co., 126 N.E. 429, 235 
Mass. 171. 

25. Miss.—French v. Davis, 38 Miss. 
218. 

26. Tenn.—McFarland v. Bowling, 
203 S.W. 254, 139 Tenn. 691. 

24 C.J. p 788 note 75. 

27. N.Y.—Dawbarn v. Fleischmann, 
130 N.Y.S. 397, 146 App.Div. 57. 

28. N.Y.—Hayden v. Pierce, 25 N. 
Y.S. 55, 71 Hun 593, affirmed 39 N. 
E. 638, 144 N.Y. 512, 1 N.Y.Ann.Cas. 

I 205. 



§ 732 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


state from the time within which actions must be 
commenced has been held to apply to actions against 
administrators on rejected claims; 29 and a statute 
providing that, after any cause of action shall ac¬ 
crue, if the person against whom it has accrued 
shall be absent from and reside out of the state, the 
period of his absence or residence out of the state 
shall be excluded in computing the statutory period 
of limitations has been held to apply to an action 
against an administrator who removes from the 
state before expiration of the limited time, although 
the action accrued against decedent in his life¬ 
time; 30 but it has been held that absence of the 
representative from the state will not affect the 
running of the statute if the suit could be pros¬ 
ecuted against the heirs within the state and the 
representative made a party by publication. 31 

(9) Absence of Decedent from State at Time 

of Death 

The death of one against whom the running of the 
statute was suspended because of his absence from the 
state sets the statute in motion unless he was absent 
when the cause of action accrued. 

Although at the time of a decedent's death lim¬ 
itation was not running in his favor, because of his 
absence from the state, his decease sets the statute 
in motion, 32 unless he was absent when the cause 
of action accrued, so that limitations never began 
to run, 33 in which case, in accordance with the 
rule stated in the C.J.S. title Limitations of Actions 
§ 246, also 24 C.J. p 784 note 28, the period com¬ 
mences when administration is granted. 

(10) Absence of Claimant from State 

Failure of a nonresident to sue on a claim within the 
statutory period will not bar him under some statutes 
where there are peculiar circumstances entitling him to 
relief; but a statutory saving clause in favor of non¬ 
residents is inoperative if they come into the state even 
for temporary purposes. 

Failure of a nonresident of the state to sue on a 
claim within the statutory period cannot operate 
as a bar, where he received no notice of intestate's 
death or appointment of an administrator until im¬ 
mediately before bringing suit, and it appears that 


the administrator had not settled the estate and had 
assets to pay all claims against it; 34 these facts 
constitute “peculiar circumstances entitling the 
claimant to equitable relief” within a statutory ex¬ 
ception. 35 If a statute contains a saving clause in 
favor of persons living out of the state, the disabil¬ 
ity is removed by coming into the state even for 
temporary purposes, provided the debtor at that 
time is within the state. 36 

(11) Disability of Claimant 

In absence of a statutory exception, claimant's dis¬ 
ability will not suspend operation of the statute. 

If the statutes of limitations for bringing actions 
against personal representatives contain no excep¬ 
tion in favor of persons under disability, a claim 
of a person under disability not sued on within the 
statutory period will be barred. 37 

(12) Vacancy in Office of Representative 

In the absence of controlling statutory provision, a 
vacancy in the office of representative subsequent to the 
granting of administration ordinarily does not affect the 
running of limitations. 

The general rule is that, where administration 
has once been granted, a subsequent vacancy in 
the office of the executor or administrator does not 
affect the running of limitations, 38 unless the first 
grant of letters was void; 39 but provision is some¬ 
times made by statute for an extension of time for 
bringing suit, where a vacancy in the administration 
occurs, 40 and it has been held that, where the ap¬ 
pointment of an administrator is revoked by the 
probate court, but on appeal the administrator is 
restored to his office and duties, the period during 
which he was suspended from his office is to be de¬ 
ducted in computing the time allowed for the bring¬ 
ing of an action against him as such administra¬ 
tor. 41 

(13) Miscellaneous 

Miscellaneous other circumstances have been held 
to suspend or not to suspend the operation of the statute 
of limitations. 

The running of the statutes has been held to be 


29. U.S.—Schwartz v. Loftus, Kan., 
216 F. 320, 132 C.C.A. 464. 

N.Y.—Hayden v. Pierce, 39 N.E. 638, 
144 N.Y. 512, 1 N.Y.Ann.Cas. 205, 
affirming 25 N.Y.S. 55, 71 Hun 593. 

30. Tenn.—Smith v. Arnold, 1 Lea 
378. 

31. Tenn.—Taylor v. McGill, 6 Lea 
294. 

32. Tenn.—Sparks v. First Nat.' 
Bank, 46 S.W.2d 43, 164 Tenn. 64, 
quoting Corpus Juris. 

24 C.J. p 789 note 80. 


33. N.Y.—Davis v. Garr, 6 N.Y. 124, 
55 Am.D. 387—Benjamin v. De 
Groot, 1 Den. 151. 

34. Iowa.—McCormack v. Cook, 11 
Iowa 267. 

35. Iowa.—McCormack v. Cook, su¬ 
pra. 

36. U.S.—Faw v. Roberdeau, D.C., 
3 Cranch 174, 2 L.Ed. 402. 

37. Tenn.—Bass v. Harkreader, 39 

S.W.2d 275, 162 Tenn. 518. *• 

24 C.J. p 789 note 85. 
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38. Miss.—Champion v. Cayce, 54 
Miss. 695. 

N.H.—Horgan v. Dodge, 44 N.H. 255* 
82 Am.D. 213. 

24 C.J. p 789 note 86. 

39. Miss.—Brown v. Hill, 27 Miss. 
44. 

40. N.C.—Smith ▼. Brown, 6 S.E. 
667, 99 N.C. 377. 

24 C.J. p 789 note 88. 

41. Ohio.—Badger v. Orr. 34 Ohio 
Cir.Ct. 328, 1 Ohio A. 293. 
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suspended by an appeal from the decree appointing 
the personal representative, 42 or an appeal from a 
decree allowing the executor to disallow out of 
time claimant's claim, 43 by an order of injunction 
issued in a suit by the administrator for a settle¬ 
ment of the estate preventing creditors from su¬ 
ing, 44 or where plaintiff puts in his claim immedi¬ 
ately and keeps it up by a regular correspondence 
and demand of payment, although the statutory 
period elapses before suit is brought; 45 but it has 
been held that no suspension of the running of the 
statute results from the institution of insolvency 
proceedings, 46 the pendency of an action to settle 
the estate if creditors are not restrained from suit 
by injunction, 47 an unreasonable delay on the part 
of the personal representative to make objection 
to the claim presented to him, 48 the fact that the 
administrator made distribution after he had notice 
of plaintiff's claim, 49 the fact that the representa¬ 
tive in opposing the administration of the succes¬ 
sion prevented claimant from asserting his claim, 50 
or failure of the creditors to institute proceedings 
to compel sale of real estate until after the admin¬ 
istrator had rendered an account. 51 The granting 
of letters testamentary will not toll a statute pro¬ 
viding that all rights of actions not barred by the 
statutes of limitation at the time of death may be 
brought against executors or administrators within 
one year after the death of decedent. 52 Where, 
after the executor qualified, a will contest was in¬ 
stituted, appointment of an administrator pendente 
lite did not suspend the running of limitations. 53 
The creditor, by granting an extension of time for 
payment of the claim, cannot thereby defeat the 


statute of limitations, and thereby obtain the right 
to institute action on the claim after expiration of 
the statutory period. 54 A clause in a will directing 
all of testator's debts to be paid and appropriating 
therefor the rents of his real estate does not take 
the case at law out of the statutes of limitations 
where plaintiff does not seek his remedy under the 
will. 55 Ignorance of the fact that a conveyance 
made by decedent was in fraud of creditors does 
not avoid the bar of the statute. 56 The fact that 
a creditor lives outside the county in which the will 
is proved and notice of appointment of executors 
published does not excuse failure to sue the execu¬ 
tors within the statutory period. 57 Where a 
member of a firm dies, and the surviving partner 
becomes insolvent and makes an assignment fpr 
the benefit of creditors, the holder of a firm note 
may proceed against the estate of decedent without 
first bringing an action against the survivor; and 
so in such case the running of limitations in favor 
of decedent's estate is not stayed. 58 

e. Waiver of Bar of Limitations 

The general rule, to which in some jurisdictions there 
are statutory exceptions, is that the personal representa¬ 
tive cannot waive the bar created by special statutes of 
limitations. 

As the usual effect of a failure to observe the 
requirements of special statutes limiting the time 
for bringing action against executors or adminis¬ 
trators, is to bar the right as well as the remedy 
see supra subdivision a of this section, the bar 
created by these statutes cannot be waived by the 
personal representatives. 59 Thus the general ap- 


42. Me.—McPhetres v. Halley, 32 
Me. 72. 

43. R.I.—Davis v. Higgins, 8 A.2d 
870, 63 R.I. 352. 

44. Ky.—Smith v. Morgan, 4 Ky.L. 
829. 

24 C.J. P 789 note 91. 

45. N.C.—Littlejohn v. G-ilchrist, 3 
N.C. 393. 

24 C.J. p 789 note 92. 

46. Ala.—Reed v. Minell, 30 Ala- 
61. 

Mass.—Aiken - v. Morse, 104 Mass. 
277. 

47. Ky.—Dugan v. Mitchell, 5 Ky.L. 
150. 

Refused offer to file answer and cross 
petition 

In executor's action to settle ac¬ 
counts, where court refused to permit 
creditor to file answer and cross pe¬ 
tition setting up claim against estate 
until after appeal and remand, five- 
year ^statute of limitations’ as to 
creditor’s cause of action against ex¬ 
ecutors individually to set aside tes- 

34 C.J.S.—48 


tator’s allegedly fraudulent gifts was 
held not suspended from time credi¬ 
tor offered to file answer and cross¬ 
petition against estate until permit¬ 
ted to do so.—Dees' Adm’r v. Dees’ 
Ex’r, 61 S.W.2d 301, 249 Ky. 650. 

48. N.Y.—Bucklin v. Chapin, 1 Lans. 
443—Matter of Van Voorhees, 106 
N.Y.S. 354, 55 Misc. 185, 6 Mills 
Surr. 193. 

49. Me.—Woodward v. Perry, 27 A. 
345, 85 Me. 440. 

50. La.—Succession of Galiano, App., 
195 So. 377. 

51. N.Y.—Butler v. Johnson, 18 N.E. 
643, 111 N.Y. 204, affirming 41 Hun 
206. 

52. Pa.—In re Frascone’s Estate, 17 
Pa.Dist. & Co. 664. 

53. Tenn.—Phillips v. Bass, 45 S.W. 
2d 56, 163 Tenn. 615. 

54. TJ.S.—Coffey v. Fisher, C.C.A. 
Tenn., 100 F.2d 51. 

Ohio.—State ex reL Fulton v. Coburn, 
12 N.E.2d 471, 133 Ohio St. 192. 

55. IT.'S.—Wilson v. Turberville, D. 
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C., 30 F.Cas.No.17,843, 1 Cranch C. 
C. 512. 

56. Ala.—Reed v. Minell, 30 Ala. 
61. 

57. Mass.—Richards v. Child, 98 ^ 
Mass. 284. 

58. N.Y.—Matter of Neher, 109 N. 
Y.S. 1090, 57 Misc. 527, 6 Mills 
Surr. 322, affirmed 112 N.Y.S. 1138, 
128 App.Div. 882, affirmed 90 N.E. 
1162, 196 N.Y. 565. 

59. U.S.—Certain-teed Products Cor¬ 
poration v. Luke, C.C.A.Ariz., 74 
F.2d 384, 386, quoting Corpus Ju¬ 
ris. 

Kan.—Allen v. Turner, 106 P.2d 715, 
152 Kan. 590. 

Md.—Frank v. Wareheim, 7 A.2d 186, 
177 Md. 43. 

Mass.—Nochemson v. Aronson, 181 
N.E. 188, 279 Mass. 278—Rosen¬ 
blatt v. Foley, 147 N.E. 558, 252 
Mass. 188. 

Mont.—State ex rel. Steinfort v. Dis¬ 
trict Court of Fourth Judicial Dist. 
in and for Ravalli County, 107 P. 
2d 890, 111 Mont. 216. 
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pearance of defendant cannot operate as a waiver 
of the special statute requiring action to be brought 
within a year of qualification, 60 but it has been held 
that the technical defense of failure to enter the 
writ within the proper time can be waived. 61 The 
creditor is bound to obey the plain requirements 
of the statutes, 62 and the fact that he fails to pre¬ 
sent a claim in reliance on an agreement which the 
administrator had not the power to make is a mis¬ 
take of law on his part for which the courts fur¬ 
nish no relief. 63 If the executor or administrator 
neglects to plead the statute and thereby judgment 
is recovered in an action brought after the debt is 
legally barred, or if he voluntarily pays the debt, 
it is held to be in his own wrong and he cannot 
claim to be reimbursed from the estate. 64 

Statutory exceptions to rule . In some jurisdic¬ 
tions the statutes fixing the period within which 
suit must be brought on claims against the estate 
contain provisos excepting claimant from the op¬ 
eration of the statute where he delays commence¬ 
ment of his action at the special request of the per¬ 
sonal representative. In order that claimant may 
have the benefit of this exception the request must 
be made by the personal representative himself, 65 
within the statutory period, 66 and it must stipulate 
for a definite time of indulgence, or until the hap¬ 
pening of a designated event which may occur and 
thereby render the period certain. 67 If on request 
suit is delayed for a specified time the creditor must 
sue within the statutory period after the expiration 
of that time. 68 So the request only stops the run¬ 
ning of the special statute of limitations and has 
no effect on the general statute. 69 An offer by the 
personal representative to refer a disputed claim to 
arbitration which is accepted within the period lim¬ 


ited for bringing suit thereon and followed by a 
submission may operate as a waiver of the stat¬ 
ute, 70 but it is otherwise as to a mere offer by an 
executor to refer a claim after an unqualified re¬ 
fusal to pay it. 71 As shown supra subdivision b (6) 
(g) of this section, where the parties agree that the 
claim shall be submitted to the surrogate for hear¬ 
ing and determination on the judicial settlement of 
the accounts of the representative, the short stat¬ 
ute of limitations becomes inapplicable to a deter¬ 
mination in this particular manner. 

£. Statutes Saving Claims Barred by Limita¬ 
tions 

(1) In general 

(2) Receipt of new assets by personal 

representative 

(1) In General 

By virtue of statutory authority in some states, Judg¬ 
ment may be rendered against a personal representative 
notwithstanding the statutory limitation if Justice and 
equity require it and the creditor is not chargeable with 
culpable neglect; but in order that the equitable relief 
afforded by such statutes may be had, freedom from 
culpable neglect must be proved. 

By virtue of the statutes of some states, judg¬ 
ment may be rendered against a personal representa¬ 
tive notwithstanding the statutory limitation, if 
the court thinks justice and equity require it and 
that the creditor is not chargeable with culpable neg¬ 
lect in not prosecuting his claim within the time 
limited therefor. 72 These statutes provide for equi¬ 
table relief, 73 but the operation of the statutes is not 
limited to cases where the failure to sue seasonably 
was due to such fraud, accident, or mistake as 
would be ground for equitable relief if there was 
no such statute, 74 and a creditor whose delay is 


N.Y.—In re Tharp, 184 N.Y.S. 232, 
113 Misc. 199. 

Ohio.—Law v. Bucyrus City Bank, 22 
N.E.2d 537, 61 Ohio App. 235. 

24 C.J. p 790 note 6. 

Waiver of general statutes of limi¬ 
tations see supra § 382. 

No estoppel 

Administrator is not estopped by 
negotiations or recognition to plead 
limitations in behalf of estate.— 
Emanuel Home v. Bergin, 274 P. 284, 
127 Kan. 593. 

60. Mass.—Rosenblatt v. Foley, 147 
N.E. 558, 252 Mass. 188—Finance 
Corporation of New England v. 
Parker, 146 N.E. 696, 251 Mass. 372. 

61. Mass.—Byron v. Concord Nat. 
Bank, 13 N.E.2d 13, 299 Mass. 438. 

62. Miss.—Nagle v. Ball, 13 So. 929, 
71 Miss. 330. 

63. Kan.—Collamore v. Wilder, 19 
Kan. 67. 


64. Ill.—Stillman v. Young, 16 Ill. 
318. 

24 C.J. p 790 note 9. 

65. N.C.—Hubbard v. Marsh, 29 N. 
C. 204. 

24 C.J. p 790 note 11. 

66. Tenn.—Allen v. Shanks, 16 S. 
W. 715, 90 Tenn. 359. 

67. Tenn.—Langham v. Baker, 5 
Baxt. 701. 

24 C.J. p 790 note 13. 

68. Tenn.—Cook v. Cook, 10 Heisk. 
464. 

24 C.J. p 791 note 14. 

68. Tenn.—Bates v. Elrod, 13 Lea 
156—Loyd v. Loyd, 9 Baxt. 406. 

70. N.Y.—Cornes v. Wilkin, 79 N.Y. 
129—Fishkill Nat. Bank v. Speight, 
47 N.Y. 668. 

7L N.Y.—Cornes v. Wilkins, 79 N. 
Y. 129. 

24 C.J. p 791 note 17. 
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72. Me.—Bennett v. Bennett, 44 A. 
894, 93 Me. 241. 

24 C.J. p 791 note 19. 

Claim held “prosecuted” within time 
precluding relief 

(1) Where writ was delivered to 
deputy sheriff's office by plaintiff 
with bona fide intent to have it 
served on defendant within time re¬ 
quired by short statute, but, due 
to sickness of deputy sheriff, writ 
was not served in time.—Gray v. 
Dahl, 8 N.E.2d 919, 297 Mass. 260. 

(2) Where suit on claim was time¬ 
ly brought and dismissed by con¬ 
sent of parties.—Worcester County 
Nat. Bank v. Stiles, 198 N.E. 902, 
292 Mass. 453. 

73. N.H.—Mitchell v. Smith's Estate, 
4 A.2d 355, 90 N.H. 36. 

74. N.H.—Mitchell v. Smith's Estate, 
supra. 

24 C.J. p 791 note 20. 
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caused by his ignorance of a fact which he did not 
know existed and which he had reasonable ground 
to believe did not exist, 75 or by a mistaken belief, 
not attributable to his own fault, that his claim was 
amply secured by a mortgage, 76 is not chargeable 
with culpable neglect within the meaning of the 
statute. Such also is the rule with respect to delay 
agreed to by all parties interested in the estate, in¬ 
cluding heirs and creditors. 77 However, the claim 
is barred unless freedom from culpable neglect is 
proved 78 or no good reason for the dormancy of 
the claim is found 79 even though the estate would I 
not be sooner settled. 80 So a creditor is not enti¬ 
tled to relief where he has refrained from bringing 
suit within the time limited at the suggestion of the 
administrator and in reliance on statements made 
in good faith by him, 81 or where his delay in bring¬ 
ing suit is merely the result of his ignorance of the 
limitation of actions against personal representa¬ 
tives, 82 or is not caused by accident or mistake or 
by the practice of fraud or imposition. 83 The stat¬ 
ute was not intended to give a remedy where the 
neglect to bring an action was voluntary and inten¬ 
tional. 84 These statutes have been held to apply 
not only to claims which might have been sued on 
within the time limited by statute, but also to pon- 
tingent claims which could not have been sued on 
but which might have been presented and to claims 
which come into existence after the expiration of 
the statutory period, 86 but they do not apply to 
claims barred by the statute of limitations at the 
time of their passage, 86 or which would not have 
been enforceable against the representative if action 
had been brought thereon within the statutory peri¬ 
od. 87 The statutes apply only to creditors of a de¬ 
ceased debtor, and have no application to a creditor 
whose cause of action arises from the acts of an 
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executor. 88 A statutory provision that distributions 
and compromises made before the claim is prose¬ 
cuted shall not be affected results in satisfaction of 
the claim only from such part of the estate as 
then remains unsettled. 89 

The question of culpable neglect is one of fact 
to be determined by the trial court 90 whose decision 
thereon is not subject to review. 91 

(2) Receipt of New Assets by Personal Rep¬ 
resentative 

Under statutes making an exception In the case of 
assets received by the representative after expiration of 
the statutory period, the bar of the statute is removed 
and the estate reopened so that any creditor may come 
in and assert his claim against the new assets, and the 
limitation commences to run from the time of the re¬ 
ceipt of such assets. 

In some jurisdictions statutes which provide the 
period of limitations for suit against personal rep¬ 
resentatives make an exception in the case of dis¬ 
covery and receipt of new assets by the representa¬ 
tive after the expiration of the statutory period. 
In such event the bar of the statute is removed and 
the estate reopened so that any creditor, 92 even 
though he has not proved his claim within the stat¬ 
utory period, 93 may come in and assert his claim 
as against such new assets. 94 The limitation com¬ 
mences to run from the time of the receipt of the 
new assets, 95 and if the suit is not brought within 
the time limited thereafter the claim is conclusively 
barred. 96 New assets are assets received and with 
which the representative had not been theretofore 
charged. 97 Property recovered by an administra¬ 
tor after the expiration of the statutory period by 
setting aside a fraudulent conveyance of decedent 
is new assets, 98 as is also land redeemed by an ex¬ 
ecutrix from a deed absolute in form but held by 


75. Mass.—Ewing v. King, 47 N.E 
597, 169 Mass. 97. 

76. N.H.—Mitchell v. Smith’s Estate, 
4 A.2d 355, 90 N.H. 36. 

77. Mass.—Knight v. Cunningham, 
36 N.E. 466, 160 Mass. 580. 

78. N.H.—Mitchell v. Smith’s Es¬ 
tate, 4 A.2d 355, 90 N.H. 36. 

78. N.H.—Mitchell v. Smith’s Estate, 
supra. 

80. N.H.—Mitchell v. Smith’s Estate, 
supra. 

81. Mass.—Powow River Nat. Bank 
v. Abbott, 60 N.E. 973, 179 Mass. 
33 $—Wells v. Child, 12 Allen 333. 

82. Mass.—Jenney v. Wilcox, 9 Al¬ 
len 245. 

83. Mass.—Johnson v. Clabburn, 144 
N.E. 105, 249 Mass. 216. 

24 C.J. p 791 note 25. 


84. Mass.—Johnson v. Clabburn, 144 
N.E 105, 249 Mass. 216. 

85. N.H.—Libby v. Hutchinson, 55 
A. 547, 72 N.H. 190. 

06. Mass.—Garfield v. Bemis, 2 Al¬ 
len 445. 

87. Mass.—Ryan v. Lyon, 99 N.E. 
169, 212 Mass. 416. 

88 . Mass.—Geldert v. Usher, 142 N. 
E. 926, 248 Mass. 323. 

89. N.H.—Mitchell v. Smith’s Es¬ 
tate, 4 A.2d 355, 90 N.H. 36. | 

90. N.H.—Powers v. Holt, 62 N.H. 
625. 

Facts showing culpable neglect 
Mass.—Deitrick v. Hayward, 24 N.E. 
2d 683, 304 Mass. 623—Nichols v. 
Pope, 191 N.E. 387, 287 Mass. 244 
—Johnson v. Clabburn, 144 N.E. 
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105, 249 Mass. 216—Farrington v. 
Miller, 114 N.E. 737, 225 Mass. 535. 

91. N.H.—Libby v. Hutchinson, 55 
A. 547, 72 N.H. 190. 

92. Me.—Thurston v. Lowder, 47 
Me. 72. 

93 . Mass.—Holland, v. Cruft, 20 Pick. 
321. 

94 . Ill.—Morse v. Pacific R. Co., 93 
Ill.App. 31, affirmed 61 N.E. 104, 
191 Ill. 356. 

24 C.J. P 791 note 34. 

95. Me.—Thurston v. Lowder, 47 
Me. 72. 

96. Me.—Thurston v. Lowder, supra. 

97. Ohio.—Carrier v. Morrissey, 32 
Ohio N.P.,N.S., 362. 

98. Mass.—Holland v. Cruft, 20 Pick. 
321. 
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the court to be a mortgage." On the other hand, 
the following have been held not new assets: Prop¬ 
erty received by an administrator de bonis non in 
settlement of a suit against the surety on the bond 
of his predecessor for failure to account for inven¬ 
toried property; 1 money arising from the sale of 
land possessed by the decedent at the time of his 
death and sold for the payment of debts, and mon¬ 
ey received by the administrator from the guardian 
of the heirs of the intestate under an arrangement 
made to save their lands from sale; 2 proceeds of a 
mortgage given by the heirs at law without leave 
of court on lands of which their intestate ancestor 
died seized; 3 and money accruing from inventoried 
patent rights, either as royalties or as proceeds of 
sales of such rights. 4 The fact that a note fraud¬ 
ulently given in settlement of certain other notes 
is set out in the inventory while the other notes 
are omitted does not make the proceeds of such 
notes afterward coming into the executor’s hands 
new assets. 5 The collection, by an administrator 
de bonis non with the will annexed, of a fund over 
which a general power of appointment was given 
testator by his mother, and conversion of such fund 
into cash, was not collection of “new assets” within 
such a statute. 6 

§ 733. - Other Actions 

a. Actions for legacies or distributive 

shares 

b. Actions based on misconduct of repre¬ 

sentative 

c. Actions to set aside settlement for 

mistake or fraud 

d. Actions to surcharge settlement 

e. Actions against representative and co¬ 

obligor of decedent 
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a. Actions for Legacies or Distributive Shares 

While the statute of limitations is available, in some 
jurisdictions, as a bar to an action for a distributive 
share of the estate, in others such a statute does not 
run in favor of the representative, at least until he 
does some act purporting to be an execution of his trust. 

While it is held in some jurisdictions that the 
statute of limitations may avail to bar an action or 
suit by a legatee or distributee, against the per¬ 
sonal representative for his share of the estate, 7 
the preponderance of authority supports the view 
that a statute of limitations, whether general or 
special, does not run in favor of an executor or 
administrator with respect to claims for legacies 
or distributive shares, 8 for the reason that the rela¬ 
tion of the personal representative and the legatee 
or distributee is that of trustee and cestui que trust, 
in a direct and continuing trust and therefore the 
personal representative’s possession cannot be ad¬ 
verse so long as this relation exists; 9 but the rule 
ceases when the reason therefor ceases to exist, 
and consequently the statute is available to an ex¬ 
ecutor or administrator against the claim of a 
legatee or distributee, when he does some act pur¬ 
porting to be an execution of the trust, for he there¬ 
by divests himself of his character as trustee and 
thenceforth stands in an adverse relation to the 
cestui que trust. 10 - To put the statute in operation, 
there must be a final settlement or at least a dis¬ 
avowal of the trust. 11 It is usually held that, on 
final settlement by an executor or administrator, 
the statute of limitations commences to run in his 
favor against claims of legatees and distributees, 12 
although this has been denied; 13 and it has been 
held that the statute does not begin to run in favor 
of a personal representative against the distributees 
until an order of a court having jurisdiction direct¬ 
ing a delivery of the estate to the distributees. 14 
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99. Mass.—Horton v. Robinson, 98 
N.E. 681, 212 Mass. 248. 

1. Mass.—Veazie v. Marrett, 6 Allen 
372. 

2. Ohio.—Favorite v. Booher, 17 
Ohio St. 548. 

3. Mass.—Shute v. Wilkins, 40 N.E. 
848, 163 Mass. 491. 

4. Mass.—Robinson v. Hodge, 117 
Mass. 222. 

5. Mass.—Gould v. Camp, 32 N.E. 
225, 157 Mass. 358. 

3. Mass.—Shattuck v. Bprrage, 118 
N.E. 889, 229 Mass. 448. 

7 . N.V.—In re Richardson’s Estate, 
224 N.T.S. 299, 130 Misc. 285. 

Dhio.—Napies v. Roberts, 182 N.E. 

526, 42 Ohio App. 509. 

24 C.J. p 792 note 46. 

Suspension of statute 
Wheie on a bill by legatees against 


an executor and other legatees for 
settlement and distribution a decree 
is made ordering payment to com¬ 
plainants of the amounts due them 
and allowing legatees who were de¬ 
fendants to propound their claims by 
petition, which they do, the running 
of the statute as to them is suspend¬ 
ed by the filing of the original bill. 
—Lockhart v. Horn, C.C.Ala., 15 F. 
Cas.No.8,446, 3 Woods 542. 

Statute held inapplicable to suit to 
recover inherited interest in land not 
sold by administrator but held by 
him without administration.—Mitch¬ 
ell v. Gunter, 152 S.E. 466, 170 Ga. 
135. 

8. Ala.—Patterson v. Weaver, 114 
So. 301, 216 Ala. 686.^ ■ 

Iowa.—Packer v. Overton, 203 N.W. 
307, 200 Iowa 620. 

Pa.—In re DeHaven’s Estate, 33 
, Berks Co.L.J. 81. 
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Va.—Wilson v. Butt, 190 S.E. 260, 
168 Va. 259, 109 A.L.R. 1434. 

24 C.J. p 792 note 47. 

9. Miss.—Cooper v. Cooper, 61 Miss. 
676. 

24 C.J. p 792 note 48. 

10. S.C.—Colburn v. Holland, 14 
Rich.Eq. 176. 

24 C.J. p 792 note 49. 

11. Mich.—Matter of Moore, 48 N.W. 
39, 84 Mich. 474. 

24 C.J. p 793 note 50. 

12. Conn.—Gray v. Goddard, 98 A. 
126, 90 Conn. 561. 

24 C.J. p 793 note 51. 

13. Fla.—Amos v. Campbell, 9 Fla. 
187. 

14. Va.—Smith y. Moore, 46 S.E. 326, 
102 Va. 260. 
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It may also happen that, without any final settlement 
or any act purporting to be in execution of the 
trust, the representative may set up a claim adverse 
to that of the legatee or distributee, in which case 
the statute is operative from the time the adverse 
claim is made known to the latter, 15 but notice to 
him is necessary. 16 So where an administrator 
who acknowledges a balance due is removed, and 
an administrator de bonis non appointed, the stat¬ 
ute commences to run against the claims of heirs 
against the administrator from the time of the re¬ 
moval, in the absence of any concealment or disabil¬ 
ity on their part. 17 

b. Actions Based on Misconduct of Represen¬ 
tative 

Actions based on misconduct of the representative 
must be brought within the time fixed by applicable stat¬ 
utes of limitation. 

An action on a claim against an executor or ad¬ 
ministrator arising out of his misfeasance or neg¬ 
lect in connection with the administration of the 
estate must be brought within the period allowed 
by the statute of limitations. 18 If the claim is based 
on negligence with respect to collecting a debt, the 
statute runs from the time of the loss. 19 The stat¬ 
utory period runs in favor of the representative 
from the date of his discharge* where he has, with¬ 
out concealment of the circumstances of the sale, 
purchased land of decedent at a judicial sale there¬ 
of, 20 or where, having purchased land for the es¬ 
tate, taking title as administrator, he continues in 
possession, under a claim of title in himself, after 
discharge on final settlement; 21 but limitations do 
not run as against an action by those entitled to 
the estate to recover the property thereof from the 
representative until he had done some open and un¬ 
equivocal act showing an intention to assert in 
himself a title adverse to that of the persons bene¬ 
ficially interested. 22 Where an administrator rents 
land improperly allotted to intestate's widow and 
occupies it while administrator, he cannot, in a 
suit against him by a succeeding representative to 
recover possession, set up adverse possession dur¬ 


ing the time he was administrator. 23 If he assumes 
as agent for the heirs to collect rents and apply 
them in payment of decedent’s debts in exoneration 
of the land and fails so to apply the rents, he can¬ 
not set up the statute of limitations unless there is 
a demand and refusal, and then only from the time 
thereof. 24 A plea of a statute providing that ac¬ 
tions of assumpsit or debt grounded on any lending 
on contract without specialty shall be commenced 
within five years is not good in bar of an action 
against the personal representative of a personal 
representative for a devastavit committed by the 
latter. 25 When an action is brought against an ex¬ 
ecutor or administrator for a devastavit, and a 
judgment is obtained against him, the cause of ac¬ 
tion accrues at the time of the qualification and the 
limitation in force at the time governs ; 26 but when 
the action is brought after the death of the execu¬ 
tor the cause of action accrues as against his real 
and personal representative, when such representa¬ 
tive qualifies and gives notice to creditors, and is 
governed by the limitation then in force. 27 Where 
a judgment is rendered for plaintiff in an action 
against a representative for a devastavit, a further 
action by plaintiff to subject real estate to the pay¬ 
ment of the judgment cannot be treated as an equi¬ 
table continuation, or writ of execution on the 
judgment, so as to avoid the bar of the statute of 
limitations. 28 

c. Actions to Set Aside Settlement for Mistake 
or Fraud 

Special statutes designating the time within which 
actions to set aside a settlement for mistake or fraud 
are to be brought must be observed, but persons under 
disability may be heard after removal of their disability. 

Under a statute authorizing any person interested 
in the estate to have a settlement thereof set aside 
for mistake or fraud within three years after set¬ 
tlement, if a settlement should be made without in 
some manner finally disposing of debts against the 
estate within the knowledge of the administrator 
the creditors will be barred from any further action 
against the administrator after three years; 29 but 


15. Tenn.—Patton v. Overton, 8 
Humphr. 192. 

16. Ala.—Bonner v. Young, 68 Ala.. 
35. 

Minn.—Lewis v. Welch, 48 N.W. 608, 
49 N.W. 665, 47 Minn. 193. 

24 C.J. p 793 note 56. 

17. Tex.—Mott v. Ruenbuhl, 1 Tex. 
App.Civ.Cas. § 599. 

18. Fla.—Gadsden v. Jones, 1 Fla. 
332. 

Pa.—See In re Gery’s Estate, 32 
Berks 91. 

24 C.J. p 793 note 58. 


19. N.Y.—!Harrington v. Keteltas, 92 
N.Y. 40. 

Pa.—Johnston v. McCain, 41 A. 592, 
188 Pa. 513. 

20. Ark.—McGaughey v. Brown, 46 
Ark. 25. 

21. Mo.—Harney v. Donohoe, 10 S.W. 
191, 97 Mo. 141. 

22. Mo.—Butler v. Lawson, 72 Mo. 
227. 

Pa.—Norris’ Appeal, 71 Pa. 106. 
Actions for legacies or distributive 
shares see supra subdivision a of 
. this section. 


23. Ala.—Baker v. Barclift, 76 Ala. 
414. 

24 C.J. p 793 note 63. 

24. N.C.—Shuffler v. Turner, 16 S.E. 
417, 111 N.C. 297. 

25. Fla.—Brockenbrough y. Camp¬ 
bell, 5 Fla. 83. 

24 C.J. p 794 note 65. 

26. N.C.—Syme v. Badger, 2 S.E. 
61, 96 N.C. 197. 

27. N.C.—Syme v. Badger, supra. 

28. N.C.—Syme v. Badger, supra. 

29. Ind.—Beard v. Peru First Presb. 
Church, 15 Ind. 490. 
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persons under disabilities are not barred by their 
failure to except to an administrator’s settlement, 
but may be heard on a question of fraud after the 
removal of their disabilities. 30 

d. Actions to Surcharge Settlement 

Actions to surcharge settlements are barred unless 
brought within the statutory period. 

Actions to surcharge settlements are barred by 
limitations unless brought within the statutory peri- 

od.si 

e. Actions against Representative and Coobli¬ 

gor of Decedent 

Where suit is brought against an obligor and the 
representative of a deceased coobligor, they are in re¬ 
spect of the application of the statute of limitations to be 
regarded as if they had been sued separately. 

Where suit is brought against an obligor and the 
representative of a deceased coobligor, the fact that 
the suit is barred as to the latter by some statute 
specially applicable to suits against executors and 
administrators does not prevent the recovery of a 
judgment against the former. 32 Where an adminis¬ 
trator is sued on a joint and several obligation with 
the surviving obligor, they are in respect of the ap¬ 
plication of the statute of limitations to be regard¬ 
ed as if they had been sued separately, and the time 
during which suits cannot be brought against an ad¬ 
ministrator must be added to the period fixed by 
the general statute before the statute can be made 
a bar as to his liability. 33 


§ 734, Laches 

General principles relating to the equitable defense 
of laches are applicable in actions by or against executors 
or administrators. 

The general rules discussed in Equity §§ 112-132 
relating to the equitable defense of laches have been 
frequently applied in actions by 34 or against 35 ex¬ 
ecutors and administrators. Where leave to sue is 
necessary and is asked within the period fixed by 
statute for bringing suit, the motion cannot be de¬ 
nied on the ground of laches, for this would in 
effect establish a time for bringing suit different 
from that fixed by the statute. 36 If a surviving 
executor files a bill against the administratrix of 
his coexecutor to recover certain property inven¬ 
toried as part of the coexecutor’s estate, delay in 
filing- the bill is no defense thereto if the delay was 
due to the action of both parties. 37 Where an ad¬ 
ministrator appointed seventeen years after dece¬ 
dent’s death takes possession of land as belonging 
to intestate and is evicted therefrom by an intruder 
without title whose possession commences shortly 
after the grant of letters, he should not be permitted 
to allege that the claim of plaintiff was stale as to 
him. 38 In a suit by the representative of a mort¬ 
gagee for a decree that decedent’s exchange of 
notes for valueless bonds had been induced by fraud 
and that the notes had been purchased with notice, 
a purchaser of the notes without notice waives the 
defense of laches by offering in his answer, in trial 
court, and on appeal, to surrender the notes on con¬ 
dition that he be made whole. 39 


30. Ark.—Riley v. Norman, 39 Ark. 
158. 

31. Ky.—Farmers’ Bank of West 
Louisville v. American Surety Co. 
of New York, 265 S.W. 505, 205 
Ky. 177. 

32. N.C.—Buie v. Buie, 24 N.C. 87. 
Tenn.—Nashville Bank v. Campbell, 

7 Yerg. 353. 

33. N.Y.—Parker v. Jackson, 16 
Barb. 33. 

34. Actions held barred by laches 

U.S.—Wolf v. Citizens Bank & Trust* 
Co. of Southern Pines, C.C.A.N.C., 
92 F.2d 233. 

Conn.—Hewitt v. Sanborn, 130 A. 472, 
103 Conn. 352. 

Ill.—McKean v. Vick, 108 Ill. 273. 

Pa.—Hadesty v. Hadesty, 200 A. 6, 
331 Pa. 81. 

Va—Frey's Ex'rs v. Tillett, 100 S.E. 

457, 125 Va. 723. 

Caches held not established 
U.S.—Dolcater v. Manufacturers & 
Traders Trust Co., D.C.N.Y., 25 F. 
Supp. 637, appeal dismissed, C.C. 
A., In re Dolcater, 106 F.2d 30. 
Cal.—Reeve v. Phillips, 70 P.2d 607, 

9 Cal. 2d 239—Shaffer v. Security 


Trust & Savings Bank, 41 P.2d 948, 
4 Cal.App.2d 707. 

Colo.—Meyer v. Milliken, 76 P.2d 420, 
101 Colo. 564, certiorari denied Mil¬ 
liken v. Meyer, 59 S.Ct. 63, 305 U. 
S. 598, 83 L.Ed. 379, certiorari 

granted 60 S.Ct. 1099, 310 U.S. 622, 

84 L.Ed. 1395, reversed on other 
grounds 61 S.Ct. 339, 311 U.S. 457, 

85 L.Ed. 278, 132 A.L.R. 1357, re¬ 
hearing denied 61 S.Ct. 548, 312 U. 
S. 712, 85 L.Ed. 1143, and man¬ 
date conformed to Meyer v. Milli¬ 
ken, 111 P.2d 232, 107 Colo. 295, 
vacating 100 P.2d 151, 105 Colo. 
532. 

Mass.—Shea v. Shea, 4 N.E.2d 1015, 
296 Mass. 143—Chamberlain v. 
Henry, 160 N.E. 317, 263 Mass. 63. 
Mich.—Weiser v. Laszlo, 294 N.W. 
122, 295 Mich. 133. 

Miss.—Mobile & O. R. Co. v. Swain, 
145 So. 627, 164 Miss. 825. 

N.Y.—MacLean v. Hart, 252 N.Y.S. 
377, 141 Misc. 222, reversed 256 
N.Y.S. 999, 235 App.Div. 752, re¬ 
argument granted 256 N.Y.S. 1023, 
235 App.Div. 885, application de¬ 
nied 263 N.Y.S. 704, 238 App.Div. 1. 
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and amended 262 N.Y.S. 1012, 238 
App.Div. 884. 

Wash.—Conner v. Hodgdon, 207 P. 
675, 120 Wash. 426. 

35. Action held barred, by laches 

S.C.—Bell v. Mackey, 3 S.E.2d 816, 
191 S.C. 105. 

laches held not established 

Cal.—Porter v. Van Denburgh, 99 P. 

2d 265, 15 Cal.2d 173. 

Colo.—Schwartz' Estate v. Silvey, 73 
P.2d 994, 101 Colo. 336. 

HI-—Corcoran v. Waugh, 13 N.E. 2d 
961, 368 Ill. 318. 

Actions on claims of creditors see 
infra § 735. 

Claims of legatees or distributees see 
infra § 736. 

36. N.Y.—Matter of Howe, 16 N.Y.S. 
465, 61 Hun 608. 

3*7. N.J.—Vreeland v. Westervelt, 17 
A. 695, 45 N.J.Eq. 572. 

38. Cal.—Healy v. Buchanan, 34 Cal. 
567. 

38. Va.—Colvin v. Dailey, 180 S.E. 
172, 164 Va. 330. 
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§ 735. - Claims of Creditors 

While ordinarily no delay short of the time fixed by 
some special statute of limitations will bar a creditor 
seeking to enforce a claim not barred by the general 
statute of limitations, nevertheless long delay in seek¬ 
ing enforcement of the claim may constitute laches 
barring the action. 

No delay short of the time fixed by some special 
statute of limitations will bar a creditor seeking 
the enforcement of a claim against the estate which 
is not barred by a general statute of limitations; 
as long as he pursues the remedies pointed out by 
law within the time it prescribes he is entitled to 
the aid of the courts in the enforcement of his de¬ 
mand. 40 It has also been held that a proceeding 
instituted in the probate court to subject the real 
estate to the payment of debts, brought within nine 
months from the time of the expiration of the time 
for the filing of claims, is diligently brought, and 
the defense of laches will not lie. 41 On the other 
hand, there are cases in which a claimant has de¬ 
layed seeking to enforce his claim for a long time, 
usually considerably exceeding the statutory period 
of limitation, in which the court had denied relief 
upon the ground that the claimant’s rights had been 
lost by laches. 42 Claims against deceased persons, 
especially when they have been of long standing, 
are always looked on with distrust by courts of law 
as well as courts of equity, 43 and in passing on the 
issue of laches it is proper to consider the fact that 
death has closed the lips of him against whose estate 
a demand is sought to be enforced. 44 Evidence 
that the testator made payments on account within 
five years before the action and otherwise acknowl¬ 
edged the debt has been held to defeat a plea of 


§ 736 

laches. 45 

Whether obligations incurred by the representa¬ 
tive in carrying on business should be paid is de¬ 
terminable on equitable principles, and the mere 
fact that the applicable statute of limitations had 
run would not be conclusive; but such claims are 
subject to the defense of laches, of which prejudice 
is the essence. 46 

Action for devastavit . Mere delay of a creditor 
in presenting his demand for payment does not pre¬ 
clude him from suing the representative for a de¬ 
vastavit, and the fact that the personal representa¬ 
tive has distributed the estate does not relieve him 
of liability to a creditor who sues within the period 
fixed by statute. 47 

§ 736. - Claims of Legatees or Distribu¬ 

tees 

While considerable Indulgence is shown In favor of 
suits to enforce payment of legacies and distributive 
shares, a legatee or distributee may lose his right to 
enforce payment thereof by failing to assert it for such 
period as raises a presumption of payment. 

While, as shown supra § 733 a, statutes of limita¬ 
tions are ordinarily inoperative to bar a claim for 
a legacy or distributive share, and while consider¬ 
able indulgence is shown in favor of suits to en¬ 
force the payment of legacies and distributive 
shares of a decedent’s estate, 48 a legatee or dis¬ 
tributee may lose his right to enforce payment 
against the personal representative by his laches 
in failing to assert his rights for such period of 
time as raises a presumption of satisfaction or pay¬ 
ment. 49 Interference in behalf of those who sleep 
on their rights, or who procrastinate them until evi- 


EXECTJTORS AND ADMINISTRATORS 


40. Ky.—Radford v. Harris, 139 S. 
W. 963, 144 Ky. 809. 

24 C.J. p 794 note 74. 

41. Ill.—Wachsmuth v. Penn Mut. 
Life Ins. Co., 147 Ill.App. 510, af¬ 
firmed 89 N.E. 787, 241 Ill. 409, 132 
Am.S.R. 226, 26 L.R.A.,N.S., 411. 

42. Cal.—Parr v. Reyman, 12 P.2d 
440, 215 Cal. 616—Stevens v. Bry¬ 
son, 27 P.2d 932, 13*5 Cal.App. 684. 

D.C.—Anglo-Colombian Development 
Co. v. Stapleton, 19 F.2d 683, 57 
App.D.C. 209. 

Md.—Had d away v. Hynson, 43 A. 
806, 89 Md. 305. 

N.H.—Young v. Bridges, 165 A. 272, 
86 N.H. 135. 

N.J.—Beck v. Beck, 156 A. 423, 109 
N.J.Eq. 109. 

Pa.—Bangert v. Provident Trust Co. 
of Philadelphia, 171 A. 564, 314 
Pa. 442. 

.24 C.J. p 794 note 76. 


Circumstances not showing laches 

Ariz.—Gold v. Killeen, 33 P.2d 595, 
94 A.L.R. 448, 44 Ariz. 29. 

N.J.—De Lisle v. Reeves, 126 A. 35, 
96 N.J.Eq. 416, 1 N.J.Misc. 449. 

N.Y.—Underdown v. Smith, 233 N. 
Y.S. 246, 133 Misc. 663. 

Okl.—Robitaille v. Mumaugh, 29 P. 
2d 602, 167 Okl. 339. 

S.C.—Lazenby v. Mackey, 14 S.E.2d 
12, 196 S.C. 507—McNair v. Howie, 
116 S.E. 279, 123 S.C. 252. 

Tenn.—Edelen Transfer & Storage 
Co. v. Willis, 66 S.W.2d 214, 16 
Tenn.App. 99. 

Legal claim not subject to defense 
of laches 

Conn.—Bohun v. Kinasz, 200 A. 1015, 
124 Conn. 543. 

43. Cal.—Parr v. Reyman, 12 P.2d 
440, 215 Cal. 616. 

44. Ill.—Klee v. Chicago Trust Co., 
6 N.E.2d 442, 365 Ill. 354, revers¬ 
ing 1 N.E.2d 548, 284 IU.App. 112. 
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45. Ky.—Trevathan's Ex'r v. Dees' 
Ex’rs, 298 S.W. 975, 221 Ky. 396. 

46. Conn.—Hewitt v. Beattie, 138 A. 
795, 106 Conn. 602. 

47. Ky.—Harpending v. Daniels, 11 
Ky.L. 858. 

48. Mo.—State ex rel. Jones v. 
Jones, 53 Mo.App. 207. 

S.C.—Lindsay v. Lindsay's Adm'rs, 
1 S.C.Eq. 150. 

Va.—Aylett’s Ex’r v. King, 11 Leigh 
486, 38 Va. 486. 

Laches held not established 
Ala.—Patterson v. Weaver, 114 So. 
301, 216 Ala. 686. 

Mich.—Scholten v. Scholten, 214 N. 

W. 320, 238 Mich. 679. 

N.Y.—Ellis v. Kelsey, 195 N.Y.S. 126, 
118 Misc. 763, affirmed 210 N.Y.S. 
846, 214 App.Div. 784. 

49. U.S.—Kemp v. Nickerson, C.C. 
Mass., 66 F. 682. 
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dence has passed away is reluctantly awarded, even 
where there is no statutory bar. 50 Disappointed 
hopes are not a sufficient basis on which to predicate 
laches, but there must be a delay that prejudices. 51 
A lapse of twenty years or over from the time the 
legacy or distributive share becomes payable raises 
a presumption of payment or satisfaction and unless 
rebutted bars the claim. 52 Nevertheless the pre¬ 
sumption may be rebutted and the liability to account 


will then remain in full force. 53 If the delay is 
satisfactorily explained and the presumption of sat¬ 
isfaction sufficiently removed, the equity of claim¬ 
ant remains unaffected, 54 and where there is any 
evidence to rebut the presumption of payment the 
sufficiency of the evidence is a question of fact. 55 
On the other hand, if no evidence is given to repel 
the presumption the court should instruct the jury 
that they are bound by it. 56 


F. PARTIES 


§ 737. In General 

The legal representative of decedent’s estate, ordi¬ 
narily the executor or administrator, is a proper and 
necessary party to any action affecting the property 
rights of the estate, and other persons may be joined as 
parties dependent on their interest in the suit; on termi¬ 
nation of office of one acting as personal representative, 
pending a suit brought by him, the suit may and should 
be continued in the name of his successor in office. 

No effective judgment as to the property rights 
of decedent’s estate can be rendered until such es¬ 
tate through its proper legal representative is a party 
to the proceeding before the court. 57 Except in so 
far as the heirs or distributees are alone interested 


in the real property owned by decedent, see infra § 
741, the executor or administrator is ordinarily a 
proper and necessary party to an action or suit in 
which decedent’s estate is involved, 58 and other 
persons may be joined with him as a party when, 
and only when, they have interests involved in the 
suit which are proper for adjudication therein. 59 
So, where suit is instituted by one having no right 
of action, the representative of the estate may be 
substituted as party plaintiff at any time before 
judgment; 60 but a former executor is not a proper 
party to a suit involving the estate where he has 
been displaced as executor by another named as de- 


Ala.—Patterson v. Weaver, 114 So. 
301, 216 Ala. 686. 

N.Y.—In re Richardson’s Estate, 224 
N.Y.S. 299, 130 Misc. 285. 

24 C.J. p 795 note 79. 

50. N.C.—Glen v. Kimbrough, 58 N. 
C. 173. 

51. W.Va—First Nat. Bank v. Tate, 
178 S.E. 807, 116 W.Va. 138. 

52. Ala.—Patterson v. Weaver, 114 
So. 301, 216 Ala. 686. 

24 C.J. p 795 note 82. 

53. N.C.—Falls v. Torrance, 11 N. 
C. 412. 

24 C.J. p 795 note 83. 

54. Iowa.—Powell v. Overton, 181 
N.W. 24, 191 Iowa 574. 

24 C.J. p 795 note 84. 

55. Mass.—Kingman v. Kingman, 
121 Mass. 249. 

24 C.J. p 795 note 85. 

56. Pa.—Summerville v. Holliday, 1 
Watts 507. 

57. D.C.—Ducker v. Butler, 104 F. 
2d 236, 70 App.D.CL 103. 

Tex.—Adams v. Bankers’ Life Co., 
Com.App., 36 S.W.2d 182, affirming 
Westbrook v. Adams, Civ.App., 17 
S.W.2d 116—Roberts v. Carlisle, 

Hiv. Aivjv. A. S_W. 2rl 144 Arwn 4ie T 

missed. 

Wis.—In re Mohr’s Estate, 249 N.W. 
517, 212 Wis. 198, denying rehear¬ 
ing 248 N.W. 143, 212 Wis. 198. 
Validity of trust 

Iu suit by administrator of one 
settler involving validity .of trust in¬ 
strument, representative of the oth¬ 


er deceased settler and cestui que 
trust should have been made parties. 
—Hutchins v. Security Trust & Sav¬ 
ings Bank, 281 P. 1026, 208 Cal. 463, 
65 A.L.R. 1059. 

58. Fla.—Mills v. Hamilton, 163 So. 
857, 858, 121 Fla. 435, citing Cor¬ 
pus Juris. 

Ky.—Hambrick v. Smith, 21 S.W.2d 
658, 231 Ky. 423. 

W.Va.—Hoge v. Blair, 141 S.E. 444, 
105 W.Va. 29. 

Beal party in interest 

Within statutory provisions re¬ 
quiring that suit be brought by the 
real party in interest, the personal 
representative of decedent's estate 
is such party in maintaining a right 
of action belonging to decedent.— 
Dupree v. Jordan, 252 P. 67, 123 Okl. 
91. 

Naming representative 

Suit brought merely in name of 
decedent’s estate without stating the 
name of the legal representative 
cannot be maintained, where objec¬ 
tion is made in proper time.—Wil¬ 
son's Estate, to Use of Patterson v. 
Transportation Ins. Co. of New 
York, 173 A. 722, 113 PaSuper. 405. 
Formal nartv 

Administrator appointed for de¬ 
ceased defendant was only formal 
party, real party being defendant’s 
estate.—Vanzant v. First Nat. Bank, 
139 S.E. 537, 164 Ga 772. 

Particular actions 

(1) In an action to foreclose a 
lien on funds of bank in favor of 
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deceased depositor fraudulently de¬ 
posited in his wife’s name, the rep¬ 
resentative of deceased is not a nec¬ 
essary, but is a proper, party de¬ 
fendant, in order that a complete 
determination may be had.—Traders' 
Nat. Bank of Rochester v. Amsden, 
195 N.Y.S. 291. 

(2) Where at time of death of 
executor of wife’s estate he had in 
his possession, in addition to his 
own estate, that of his wife, and 
the two estates intermingled fell in¬ 
to hands of his administrators, it 
was held that they were proper par¬ 
ties, along with beneficiaries of the 
wife's will, in an action for con¬ 
struction of wife’s will.—Hall v. 
Bledsoe, 149 N.E. 448, 83 Ind.App.* 
622. 

(3) Where, in a suit to impress 
a trust on securities of deceased, one 
of defendants seeks to implead the 
executrix of deceased, to which 
plaintiff interposes no objections, it 
was held that codefendants are not 
entitled to object, especially in ab¬ 
sence of any show of prejudice.— 
Dwelle v. Central Union Trust Co., 
212 N.Y.S. 417, 214 App.Div. 424. 

59. Ala.—Boyd v. Hunter, 44 Ala. 

__„ _ .. 

Ga.—Johnson v. Brady, 24 Ga 131. 
N.Y.—Buffalo Loan, Trust & Safe 
Deposit Co. v. Leonard, 41 N.Y.S. 
294, 9 App.Div. 384, affirmed 47 
N.E. 966, 154 N.Y. 141. 

60. Mo.—Craig v. Metropolitan Life 
Ins. Co., 296 S.W. 209, 220 Mo.App. 
913. 
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fendant. 61 A personal representative who is not 
named in the petition but who files a plea of priv¬ 
ilege and answers on the merits thereby makes him¬ 
self a party and is properly before the court. 62 

On the other hand, where the subject matter of 
the action does not concern property of the estate 
and no relief is or may be sought against the es¬ 
tate, neither the representative nor the heirs are 
necessary parties. 63 So where one of several plain¬ 
tiffs in a suit died pending the litigation, but had, 
prior to his death, assigned his rights in the litiga¬ 
tion to coplaintiffs, deceased may be dismissed from 
the suit and the heirs or legal representatives are 
not necessary parties. 64 

Effect of change of status of personal represen¬ 
tative. Where a suit is pending against a personal 
representative, his resignation from office before the 
end of the trial bars him of the right to continue to 
defend the action. 65 On the resignation, removal, 
or discharge of a personal representative pending a 
suit brought by him, the suit may and should be con¬ 
tinued in the name of his successor in office, 66 and 
the cause cannot be proceeded with further until the 
latter is made a party. 67 The same rule applies 
where a personal representative dies pending a suit 
against him. 68 Where letters are revoked because 
the alleged decedent is not dead, he is entitled to be 


substituted as a party without terms. 69 

At common law, if a feme sole who has been ap¬ 
pointed a personal representative subsequently mar¬ 
ries, her husband becomes coexecutor or coadmin¬ 
istrator with her, and in actions or suits subse¬ 
quently brought by or against either in a represen¬ 
tative capacity, the other is a necessary party. 70 It 
has been held, however, that where an administra¬ 
tor may be charged in his own right the action lies 
against the husband alone. 71 Where there are sev¬ 
eral personal representatives, one of whom is a mar¬ 
ried woman, she should be joined with the other 
representatives, whether she was constituted one 
before or after marriage, 72 and her husband should 
be joined in an action against them. 73 

The public administrator commencing an action 
under a premature reference to him of an estate can¬ 
not amend the petition to show a later reference to 
him. 74 

§ 738. Actions Relating to Personalty 

a. In general 

b. Exceptions and limitations to rule 
a. In General 

As a general rule, the personal representative Is a 
proper and necessary party to any action involving the 
persona] estate of decedent and It is ordinarily unneces- 


61. La.—Succession of Moore, App., 
193 So. 222. 

62. Tex.—Vela v. Shacklett, Civ. 
App., 1 S.W.2d 672, affirmed, Com. 
App., 12 S.W.2d 1007. 

63. Ala.—Webb v. Sprott, 144 So. 
569, 225 Ala. 600. 

6a.—Horn v. Towson, 135 S.E. 487, 
163 Ga. 37. 

N.J.—New Jersey Baptist Conven¬ 
tion v. Fidelity-Philadelphia Trust 
Co., 20 A.2d 67, 129 N.J.Eq. 525. 
Wash.—State v. Superior Court in 
and for Yakima County, 290 P. 
870, 158 Wash. 255. 

Wis.—July v. Adams, 190 N.W. 89, 
178 Wis. 375. 

Foreclosure of interest 

In suit on promissory note and to 
foreclose lien on maker’s interest in 
decedent's estate securing 1 note, ad¬ 
ministrator of such estate was not 
“necessary party,” since property to 
be foreclosed was interest of maker 
personally and foreclosure did not 
interfere with administration of es¬ 
tate.—Ferguson v. Chapman, Tex. 
Civ.App., 94 S.W.2d 593, error dis¬ 
missed. 

Trustee 

(1) Failure to make personal rep¬ 
resentatives and heirs of trustee, 
whose duties devolved on surviving 
trustee, parties did not prevent en¬ 
tering final decree.—Sullivan v. Ed¬ 


ward Hines Lumber Co., 239 Ill.App. 
1 - 

(2) Estate of deceased trustee was 
not necessary party to suit against 
surviving trustee for recovery, of 
trust fund.—Pierce v. Smith, 234 N. 
W. 162, 253 Mich. 45. 

Supervision of corporate manage- 
ment 

Administrator who transferred de¬ 
cedents’ interests in stock to voting 
trustees was not proper party in 
suit to obtain supervision of corpo¬ 
rate management.—Hanna v. Ches¬ 
ter Times, 166 A. 243, 310 Pa. 583. 

64. Tex.—Stephenson v. Calliham, 
Civ.App., 60 S.W.2d 805, error re¬ 
fused. 

65. Mass.—Zwick v. Goldberg, 22 
N.E.2d 661, 304 Mass. 66. 

66. Cal.—Ruiz v. Santa Barbara 
Gas & Electric Co., 128 P. 330, 164 
Cal. 188. 

24 C.J. p 815 notes 50, 52.. 

Abatement or survival of action see 
Abatement and Revival § 110 b. 
Continuance or revival of action see 
Abatement and Revival § 112 a. 
Voidable appointment 

The successor of one who sued as 
administratrix but whose appoint¬ 
ment was voidable may be substi¬ 
tuted.—Salyer v. Consolidation Coal 
Co., Ky., 246 F. 794, 159 C.C.A. 96, 

761 


certiorari denied 38 S.Ct. 345, 246 U. 
S. 669, 62 L.Ed. 931. 

Refusal to permit substitution, of 
administratrix for fictitious admin¬ 
istrator who was defendant in ac¬ 
tion was not error, where adminis¬ 
tratrix, at time of motion, had not 
received letters of administration, 
and where administratrix could not 
be aggrieved because action was dis¬ 
missed as against fictitious admin¬ 
istrator.—Parowan Mercantile Co. v. 
Gurr, 30 P.2d 207, 83 Utah 463. 

67. U.S.—Taylor v. Savage, Ala., 2 
How. 395, 11 L.Ed. 313, affirming 
1 How. 282, 11 L.Ed. 132. 

68. N.Y.—Burras v. Looker, 2 Edw. 
499. 

24 C.J. p 815 note 52. 

69. Pa.—Ferree v. Balph, 35 Fa. Co. 
574. 

70. Md.—Linthicumt v. Folk, 48 A. 
842, 93 Md. 84. 

I 24 C.J. p 815 note 56. 

71. Ala.—Williamson v. Hill, 6 
Fort. 184. 

72. Fa.—Grata v. Phillips, 1 Penr. 
& W. 333. 

73. N.J.—Ludlow v. Marsh, 3 N.J. 
Law 983. 

74. Ky.—Fentzka v. Warwick 

Constr. Co., 172 S.W. 1060, 162 Ky. 
580. 
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sary and improper to join as parties persons having 
ultimate rights in the estate. Persons other than the 
representative or distributees may be joined as parties 
if they are interested in the action. 

As a general rule, the personal representative is 
a proper and necessary party to any action or suit 
involving the personal estate of decedent. 75 So, he 
is ordinarily the only proper party to bring suit in 
relation to the personal estate, both at law and in 
equity, 76 and it is unnecessary and improper to join 
as parties other persons having ultimate rights in 
the estate. 77 

It follows that the personal representative is the 


proper party to bring a suit for the collection of 
debts due the estate, 78 and it is improper to join 
heirs, devisees, or legatees as parties to the suit. 7 ® 
Also, the executor or administrator is the proper 
party to bring an action for injuries to, or conver¬ 
sion of, personal property of the estate, 80 or to pro¬ 
tect it from sale on execution issued on a judgment 
against himself personally, 81 or to set aside a trans¬ 
fer of personalty by decedent on the ground of 
fraud or undue influence, 82 or to recover property 
exempt from execution belonging to intestate and 
wrongfully withheld, 83 or to cancel a mortgage sat- 


75. U.S.—Ryan v. Kelsey, N.J., 259 
F. 945, 171 C.C.A. 21. 

Ga.—Earle v. Kennemer, 184 S.E. 

420, 55 Ga.App. 765. 

Ill.—Becker v. Bird. 255 Ill.App. 51. 
Md.—Wlodarek v. Wlodarek, 175 A. 
455, 167 Md. 556. 

Mass.—Lowell v. Hudson, 168 N.E. 
87, 268 Mass. 574. 

N.Y.—In re Clark’s Estate, 278 N.Y. 

S. 681, 154 Misc. 910. 

Pa.—Studebaker Sales Co. of Pitts¬ 
burgh v. Nehaus, 158 A. 283, 103 
Pa. Super. 114. 

S.C.—Lane v. Bell Lumber Co., 115 
S.E. 207, 122 S.C. 140. 

Tex.—Adams v. Bankers’ Life Co., 
Com.App., 36 S.W.2d 182, affirm¬ 
ing Westbrook v. Adams, Civ.App., 
17 S.W.2d 116—Hardin v. Hardin, 
Civ.App., 1 S.W.2d 708. 

W.Va.—Hoge v. Blair, 105 S.E. 796, 
87 W.Va. 515. 

Amendment substituting adminis¬ 
trator as party 

In suit against estate, amendment 
making administrator appointed aft¬ 
er institution of suit party defend¬ 
ant did not render petition demur¬ 
rable for misjoinder of ^parties de¬ 
fendant; nor was amendment de¬ 
murrable on ground that copy of 
judgment appointing him and his 
letters were not attached; but tem¬ 
porary administrator was not neces¬ 
sary party.—Greenwood v. Starr, 163 
S.E. 500, 174 Ga. 503. 

76. U.S.—In re Dolcater, C.C.A.N.Y., 
106 F.2d 30, dismissing appeal, D. 
C., Dolcater v. Manufacturers & 
Traders Trust Co., 25 F.Supp. 637 
—Simon v. Shaffer, D.C.Okl., 11 F. 
Supp. 450, 452, citing Corpus Ju¬ 
ris. 

Ala.—Woods v. Chrissinger, 173 So. 
57, 233 Ala. 575. 

Cal.—Chard v. O'Connell, App., 120 
P.2d 125. 

Fla.—Mills v. Hamilton, 163 So. 857, 
858, 121 Fla. 435, citing Corpus 
Juris. 

Ga.—Tolbert v. Tolbert, 154 S.E. 655, 
41 Ga.App. 737. 

Ill.—Nott v. Heitman Trust Co., 2 
N.E.2d 143, 285 Ill.App. 450. 

Ind.—Manifold v. Jones, 20 N.E. 124, 


117 Ind. 212—Walpole's Adm’r v. 
Bishop, 31 Ind. 156—Smith v. Mas- 
sie, 179 N.E. 20, 93 Ind.App. 582. 
Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644—Schaefer v. Spear, 
129 A. 898, 148 Md. 620. 

Minn.—Weis v. Kundert, 215 N.W. 
176, 172 Minn. 274. 

Mo.—Foster v. Fraternal Aid Union, 
87 S.W.2d 669, 230 Mo.App. 477. 
N.Y.—Hodgman v. Cobb, 195 N.Y.S. 
428, 202 App.Div. 259—Hart v. 

Goadby, 123 N.Y.S. 166, 138 App. 
Div. 160—In re Burstein’s Estate, 
275 N.Y.S. 601, 153 Misc. 515. 

N.C.—Ives v. Mutual Life Ins. Co., 
39 S.E. 631, 129 N.C. 28—Martin v. 
Goode, 16 S.E. 232, 111 N.C. 288, 
32 Am.S.R. 799. 

Ohio.—Davis v. Corwine, 25 Ohio St. 

668 . 

Tex.—^Etna Life Ins. Co. v. Osborne, 
Civ.App., 224 S.W. 815, error re¬ 
fused. 

Va.—Strader v. Metropolitan Life 
Ins. Co., 105 S.E. 74, 128 Va. 238. 

24 C.J. p 730 note 74 [a], [b], p 795 
notes 87, 91. 

Pending action 

(1) Where replevin is pending for 
the possession of the property of 
decedent, a subsequently appointed 
administrator may appear and as¬ 
sert his rights in such action.— 
Brandenburg v. Carmichael, 185 N. 
W. 486, 192 Iowa 694. 

<2) Administrators may be substi¬ 
tuted as parties plaintiff to suit 
originally brought by another on 
policy insuring life of decedent, the 
proceeds of whifch were properly 
payable to the estate. 

Iowa.—Muntz v. Travelers Mut. 
Casualty Co., 295 N.W. 837, 229 
Iowa 1015. 

Mo.—Craig v. Metropolitan Life Ins. 
Co., 296 S.W. 209, 220 Mo.App. 913. 

77. Ill.—Bonny v. Bonny, 36 Ill. 
App. 129. 

Ky.—Dye's Ex'rs v. Claunch, 5 J.J. 
Marsh* 659. 

Md.—Schaefer v. Spear, 129 A. 898, 
148 Md. 620. 

N.Y.—Hall v. Richardson, 22 Hun 
444, affirmed 89 N.Y. 636. 
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Okl.—Hickman v. Barrett, 52 P.2d 
40, 175 Okl. 262. 

23 C.J. p 1186 note 41—24 C.J. p 795 
note 87, p 796 note 92. 

Beneficiaries of note 

Although deceased payee of note 
was trustee for others who furnish¬ 
ed money, payee’s personal represen¬ 
tative could maintain action on note 
without making beneficiaries parties 
where trusteeship did not appear on 
face of note.—Wood & Co. v. Wood, 
37 P.2d 256, 169 Okl. 217. 

Creditors not necessary parties 
Kan.—Hubbard v. Alamo Irr. & Mfg. 
Co., 36 P. 1053, 37 P. 625, 53 Kan. 
637. 

78. Ga.—Spence v. Phillips, 158 S.E. 
797, 172 Ga. 782. 

N.Y.—In re Witherell's Estate, 248 
N.Y.S. 192, 231 App.Div. 593. 

79- Mass.—S. S.-Pierce Co. v. Fiske, 
129 N.E. 609, 237 Mass. 39. 

Tenn.—Gibson v. Parkey, 217 S.W. 
647, 142 Tenn. 99. 

24 C.J. p 796 note 93. 

80. Ill.—Thompson v. Hughes, 121 
N.E. 387, 286 Ill. 128, affirming 210 
Ill.App. 462. 

Ky.—Coleman v. Bailey, 4 Bibb 297. 
Mo.—Repetto v. Walton, 281 S.W. 
411, 313 Mo. 182. 

81. U.S.—Labitut v. Prewett, C.C. 

La., 14 F.Cas.No.7,962, 1 Woods 

144. 

82. Cal.—Cha,rd v. O'Connell, App., 
120 P.2d 125. 

Ohio.—Kause v. Gemin, App., 38 N. 

E.2d 96. 

Conversion 

Where a son, by means of fraud, 
induced his father to transfer per¬ 
sonalty to him, and after the fath¬ 
er's death retained possession and 
proceeded to administer the property 
for his own benefit, the administra¬ 
tor of the father, and not the heirs, 
was entitled to sue the son for con¬ 
version of the property, although 
the heirs were adults and there were 
no debts.—Griesel v. Jones, 99 S.W. 
769, 123 Mo.App. 45. 

83. Tenn.—Staggs v. Ferguson, 4 
Heisk. 690. 
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isfaction executed by deceased, 84 or to enforce spe¬ 
cific performance of provisions of a contract for its 
extension on expiration of the existing term. 85 

The personal representative is the proper party 
plaintiff to an action for an accounting of proceeds 
of sale of land deeded by decedent to defendant to 
secure a loan; 86 and where land has been sold, the 
personal representative of the vendor may collect 
the purchase money by an action, without joining 
the heirs at law. 87 In a suit by an administrator de 
bonis non against the former administrator to re¬ 
cover personal property of the estate, the heirs or 
distributees need not be made parties, 88 and where 
an administrator with the will annexed sues to com¬ 
pel the executor of the deceased husband of the 
testatrix acting as executor of testatrix to account 
for property coming into his hands from the estate 
of testatrix and left unadministered, he need not 
make the legatees parties. 89 Where testator be¬ 
queathed his interest in a firm to his wife, remain¬ 
der to his children, she was not a necessary party 
to a suit by testator's administrator with the will 
annexed for an accounting of his interest in the 
firm. 90 

It follows from the executor's or administrator's 
exclusive representation of the estate that an ac¬ 
tion to enforce any liability of decedent is properly 
brought against him without joining those who are 
beneficially interested. 91 Nevertheless, those who 
are beneficially interested may appear to protect 
their own rights where such rights are jeopardized 


by reason of collusion with the personal representa¬ 
tive. 9 ^ The executor eo nomine is a necessary 
party defendant to a bill praying a decree that will 
deprive him of title to the personal estate, 93 and 
also to a bill to establish an equitable lien on funds 
of the estate. 94 The heirs are not necessary par¬ 
ties to a foreclosure of a mortgage of personal prop¬ 
erty belonging to the estate. 95 

Persons other than distributees or representa¬ 
tives. In actions relating to personalty by or against 
a decedent's estate, only such persons as are inter¬ 
ested in the action and the relief sought may or 
should be joined as parties. 96 If an administrator 
sues to recover on a note given to a former admin¬ 
istrator of the same estate, the court can order the 
latter to be made a party if necessary to a proper 
determination of the case. 97 Where a decree of dis¬ 
tribution of the estate of decedent was reversed, a 
company which had transferred shares of stock 
belonging to the estate to a distributee is a proper 
party defendant to an action by the executors to 
recover such shares and to cancel the transfer 
thereof. 98 When provided by statute that one 
claiming an adverse interest, or who is a necessary 
party to a complete determination, may be made a 
defendant, and that the court may determine any 
controversy where it can be done without preju¬ 
dice to the rights of others, in a suit by an admin¬ 
istratrix against a bank to recover intestate's de¬ 
posit, claimant in possession of the pass book is 
a proper party defendant. 99 


84. Minn.—Weis v. Kundert, 215 N. 
W. 176, 172 Minn. 274. 

85. N.Y.—Goldberg v. Himlyn, 201 
N.Y.S. 837, 121 Misc. 580.. 

86. Ohio.—Baumann v. Mangold, 
168 N.E. 217, 32 Ohio App. 419. 

87. Ky.—Brackett v. Boreing, 89 S. 
W. 496, 28 Ky.L. 386. 

88. Ala.—Long v. Easly, 13 Ala. 
239. 

89. N.Y.—Phillips v. Wisner, 132 N. 
Y.S. 1006, 75 Misc. 278. 

24 C.J. p 796 note 1. 

90. Wis.—Stehn v. Hayssen, 102 N. 
W. 1074, 124 Wis. 583. 

9 *. Del.—De Long v. Weldin, 141 A. 
223, 16 Del.Ch. 97. 

Kan.—Farmers' State Bank of King- 
man y. Callahan,. 256 P. 961, 123 
Kan. 638—McDowell v. Miller, 42 
P. 402, 1 Kan.App. 666. 

M!inn.—Marquette Nat. Bank of Min¬ 
neapolis v. Mullin, 287 N.W. 233, 
205 Minn. 562. 

24 C.J. p 795 note 88. 

Right to defend suit 

Administratrix in possession of 
personal estate was held justified in 
defending suit of one claiming to 


own entire estate to court of last 
resort at expense of estate.—In re 
Carlin’s Estate, 47 S-W.2d 213, 226 
Mo.App. 622. 

Suit to cancel bond 

Lessor’s executors were proper de¬ 
fendants in lessees' action to cancel 
bond securing lease, and neither les¬ 
sor’s nor grantee's heirs were proper 
or necessary parties.—Halstead v. 
Globe Indemnity Co., 246 N.Y.S. 601, 
138 Misc. 717, reversed on other 
grounds Halsted v. Globe Indem¬ 
nity Co., 251 N.Y.S. 181, 232 App.Div. 
576, affirmed 179 N.E. 376, 258 N.Y. 
176, motion denied 182 N.E. 225, 259 
N.Y. 663. ! 

92. Neb.—Rine v. Rine, 135 N.W. 
1051, 91 Neb. 248. 

93. N.J.—Kempton v. Bartine, 45 A. 
966, 60 N.J.Eq. 411, affirming 44 
A. 461, 59 N.J.Eq. 149. 

N.Y.—Waterman v. Albany City Sav. 
Inst., 149 N.Y.S. 174, 86 Misc. 274. 

94. Ill.—Guyer v. Wilson, 28 N.E. 
738, 139 Ill. 392, reversing 36 Ill. 
App. 539. 

95. Fla.—Scott v. Jenkins, 35 So. 
101, 46 Fla. 518. 
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96. La.—Succession of Coles v. 
Pontchartrain Apartment Hotel of 
New Orleans, App., 172 So. 28. 
Minn.—Reiser v. Gigrich, 61 N.W. 30, 
59 Minn. 368. 

N.C.—Jones v. Griggs, 14 S.E.2d 836, 
219 N.C. 700. 

Ohio.—Kause v. Gemin, App., 38 N. 
E.2d 96. 

Tex.—Gray v. Black, Civ.App., 267 
S.W. 291, reversed on other 
grounds. Com.App., Black v. Gray, 
280 S.W. 573—West Texas Bank 
& Trust Co. v. Matlock, Civ.App., 
172 S.W. 162, reformed on other 
grounds, Com.App., 212 S.W. 937. 
Banks which issued certificates of 
deposit to decedent raising no ques¬ 
tion as to ownership thereof, were 
not necessary parties to administra¬ 
tor’s action to recover certificates 
from one of heirs claimed to have 
converted them.—Combs v. Roark, 
267 S.W. 210, 206 Ky. 454. 

97. N.C.—Dancy v. Smith, 68 N.C. 
179. 

9a Cal.—Ashton v. Heggerty, 62 P. 
934, 130 Cal. 516. 

99. Iowa.—Stevens v. People's Sav. 
Bank, 171 N.W. 130, 185 Iowa 619. 
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b. Exceptions and Limitations to Rule 

The rule that the personal representative is the only 
proper party to sue with respect to personalty of the es¬ 
tate is subject to some exceptions and limitations, so that 
a legatee, devisee, or creditor may be a proper party 
where his rights are substantially affected by peculiar 
circumstances such as fraud or collusion on the part of 
the representative, or refusal to bring suit. 

The general rule that the personal representative 
is the proper party to sue with respect to personalty 
of the estate is subject to some exceptions and limi¬ 
tations, as where the rights of a legatee, devisee, or 
creditor are substantially affected by peculiar cir¬ 
cumstances entitling them to bring suit in their own 
name, 1 or to be joined as parties to the litigation. 2 
Thus an heir or a creditor of deceased may, in case 
of fraud or collusion or antagonistic position or at¬ 
titude on the part of the personal representative, 
bring suit against a debtor to the estate. 3 So also, 
heirs may be permitted to bring suit on behalf of 
the estate on a showing that there are no debts of 
the estate, that a personal representative has not 


been appointed, and that the time for such appoint¬ 
ment has passed; 4 and where it appears that the 
representative has no standing to recover property 
which he has lost or misapplied, and debts have 
been paid, an heir or legatee who is entitled to the 
whole of the property recovered may bring suit for 
its recovery in his own name. 5 Heirs may prosecute 
an action belonging to them in their own right with¬ 
out joining the administrator as a party. 6 

The testators representative is not a proper party 
to proceed against the estate of deceased life tenant 
under will for the protection of the remaindermen's 
interests. 7 Where the estate has been fully parti¬ 
tioned and the executor discharged, he is not a 
proper party to an action on an account brought by 
one to whom it had been allotted on the partition. 8 
Where prior to the attempted foreclosure of a trust 
deed in the nature of a chattel mortgage, the bene¬ 
ficiary died and no administrator or executor was 
appointed for her estate, her heirs were the only 
necessary and proper parties to a suit to restrain 


1. -Cal.—In re Robinett’s Estate, 174 
P. 37, 178 Cal. 606. 

Md.—Turk v- Grossman, 6 A. 2d 639, 
652, 176 Md. 644, citing- Corpus Ju¬ 
ris. 

N.Y.—Long v. Majestre, 1 Johns.Ch. 
305. 

Particular circumstances 

Where there is no administration 
proceeding pending, or property in¬ 
volved is not subject to administra¬ 
tion, or all debts have been paid and 
plaintiff is sole heir, or probate court 
has decreed distribution, heirs have 
right to sue without joining adminis¬ 
trator.—Simon v. Shaffer, B.C.OkL, 11 
F.Supp. 450. 

Title to specific property 

Court was held to have jurisdiction 
of action by beneficiaries of will to 
determine title to specific personal 
property.—Fender v. Foust, .265 P. 
15, 82 Mont. 73. 

Civil or foreign law 

(1) Under civil law, heirs as well 
as personal representative may sue 
to recover debt owing to estate.— 
Cibes v. Santos, 22 Puerto Rico 208. 

(2) Where law of France controls, 
heirs succeed to personal estate of 
decedent and may sue in relation 
thereto.—Anglo California Nat Bank 
of San Francisco v. Lazard, C.C.A. 
Cal., 106 F.2d 693, certiorari denied 
60 S.Ct. 379, 308 U.S. 624, 84 L.Ed. 
521. 

2m La.—Maurin v. Martinez, 5 Mart, 
O.S., 432. 

Pa.—Hutton v. Weaver, 55 York Leg. 
Rec. 91. 

Particular actions 

(1) Widow, being entitled to share 
in deceased husband's estate, was* 
roper party defendant, in action in 


equity by executrix of her deceased 
father-in-law's estate to construe de¬ 
cedents' agreement to pay widow 
stated sum monthly during her life, 
and determine plaintiff’s claim 
against husband's estate for pay¬ 
ments made by father-in-law’s estate 
to widow.—Rodgers v. Rodgers, 211 
N.Y.S. 864, 126 Misc. 17. 

(2) In an action by the mortga¬ 
gee’s administrator to recover on a 
note and foreclose the mortgage, 
brought for the benefit of heirs, it 
was proper to join as party plaintiff 
one of the heirs, who made no claim 
to the entire estate, but only to her 
distributive share.—Hotchkiss v. Og¬ 
le, 109 P.2d 134, 153 Kan. 156. 

Where representative is adversely 
interested as an individual, he is 
disqualified to represent the inter¬ 
ests of heirs and creditors, and all 
creditors as well as all heirs should 
be made parties to the action.—Keyes 
v. Hurlbert, 111 P.2d 447, 43 Cal.App. 
2d 497. 

Heirs disposing of interest 

It has been held that as the object 
of an equitable action for discovery 
and an accounting of property al¬ 
leged to be withheld from an estate 
is to accumulate and secure the cus¬ 
tody of the assets of the estate, so 
that they may be distributed among 
those 1 rightfully entitled to them, if 
some of the heirs have released their 
rights to one of defendants those 
heirs may be made parties, and de¬ 
fendants' right to their interests in 
the estate litigated if controverted 
by any interested party.—Eisentraut 
v. Cornelius, 115 N.W. 142, 134 Wis. 
532, 126 Am.S.R. 1027. 

Conflicting claims 

Executor is entitled to adjudication 
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of conflicting claims in action to 
which all claimants are parties.— 
Goldsmith v. Mitchell, Tex.Civ.App., 
57 S.W.2d 188, error dismissed. 

3. Ala.—Gilchrist v. Gilchrist, 137 
So. 406, 409, 223 Ala. 562, citing 
Corpus Juris. 

Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

24 C.J. p 796 note 6. 

4. Ind.—Begien v. Freeman, 75 Ind. 
398. 

Neb.—Cox v. Teazel, 68 N.W. 483, 
49 Neb. 343. 

Sole heir or distributee 
Colo.—Austin v. Snider, 68 P. 128, 17 
Colo.App. 176. 

5. R.I.—Hatton v. Howard Braid¬ 
ing Co., 129 A. 805, 47 R.I. 47. 

Va.—Jeffries v. Antonsanti, 128 S.E. 

’510, 142 Va. 218. 

Prejudicial settlement 
Where an administrator makes a 
settlement of a matter in litigation 
which is prejudicial to the substan¬ 
tial rights of the heir at law and 
not such as properly protects his 
interest or which is entered into col- 
lusively and in fraud of his rights 
and without his consent, the court 
may properly permit the heir at law 
to be substituted to prosecute the 
action in his own name.—Tecumseh 
Nat. Bank v. McGee, 85 N.W. 949, 61 
Neb. 709. 

a. U.S.—Anglo California Nat. Bank 
of San Francisco v. Lazard, C.C.A 
Cal., 106 F.2d 693, certiorari denied 
60 S.Ct. 379, 308 U.S. 624, 84 L.Ed. 
521. 

7. Pa.—In re Gillett's Estate, 197 
A. 517, 130 Pa.Super. 309. 

8. Tex.—Hill v. Herndon, Civ.App. f 
89 S.W. 1 813. ' 
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such foreclosure. 9 The administrator may not be an 
indispensable party to a suit affecting interests of 
the estate in certain trust property where the trus¬ 
tees represented the administrator and the suit was 
in opposition to the trust deed. 10 

Refusal of representative to sue. Notwithstand¬ 
ing the rule that an action for the recovery of per¬ 
sonal property belonging to the estate must be 
brought by the personal representative, if the rep¬ 
resentative unreasonably refuses to bring suit after 
demand made on him to do so, the creditors 11 or 
the heirs or distributees 12 may do so, joining the 
representative as a party defendant, see infra § 739. 
So, where an administrator makes a fraudulent 
transfer of property belonging to the estate and re¬ 
fuses to bring suit for its recovery, it has been held 
that the heirs may do so ; 13 and where, in an action 
to recover for bank stock of decedent’s estate, al¬ 
leged to have been converted, a brother of decedent, 
who was an heir at law and remainderman, was 
not joined, the petition was held subject to special 
demurrer on the ground of a defect of parties. 14 
In a suit based on wrongful acts of executors, the 
fact that an executrix was not named as defendant 
because the effect of joining her would be to oust 
the jurisdiction of the court based on residence in 
different states would not justify the representative 
suit where it is clear that such executrix would have 
brought the suit on request. 15 


§ 740 

§ 739. Joining Representative as Party De¬ 
fendant on Refusal to Sue 

Where creditors or next of kin sue to recover assets 
of the estate on refusal of the personal representative 
to bring suit, the latter must be joined as a party de¬ 
fendant. 

An exception to the rule that an action to recover 
assets can be brought only by the personal repre¬ 
sentative arises where such representative is derelict 
in the performance of his duty, after demand made 
on him to bring suit, in which case the creditors or 
next of kin may maintain the action, joining the 
administrator as a party defendant. 16 In a case 
where a residuary legatee sued the executrix of the 
testator and others, alleging that the executrix had 
intrusted moneys of the estate to one since deceased, 
who invested it in her own name and attempted to 
dispose of it by will, and that the executrix refused 
to sue to recover the same for the estate, it was held 
that in such an action the executrix was a necessary 
and proper party. 17 

§ 740. Actions by Creditors of Estate 

a. Plaintiffs 

b. Defendants 

a. Plaintiffs 

Persons having the capacity to sue and having a 
remedial interest in the cause of action asserted are 
proper parties plaintiff to a creditor’s action against the 
estate, but they may join together as parties only where 
there is a community of interest In the subject of the 
action and the relief demanded. 
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9. Miss.—Peeples v. Yates, 40 So. 
996, 88 Miss. 289. 

10. U.S.—Monsarrat v. Monsarrat, 
D.C Mass., 9 F.Supp. 374. 

11. Iowa.—Marion County Nat. 
Bank v. Smith, 217 N.W. 857, 205 
Iowa 203. 

Ky.—Farmers Bank of Dry Ridge v. 
Ashcraft’s Adm’r, 137 S.W.2d 422, 
281 Ky. 758. 

Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

24 C.J. p 797 note 14. 

Petition to set aside sale 

Where administrator as party to 
foreclosure suit for sale of decedent’s 
land refuses, after request of credi¬ 
tor, to apply to have sale set aside, 
creditor may be permitted to inter¬ 
vene in suit and obtain relief on pe¬ 
tition.—Van Dyke v. Van Dyke, 31 
N.J.Eq. 176. 

12. Ky.—McCampbell v. McCamp- 
bell, 124 S.W.2d 794, 276 Ky. 567. 

Minn.—Weis v. Kundert, 215 N.W. 
176, 172 Minn. 274. 

Ohio.—Ex parte Be van, 184 N.E.- 393, 
126 Ohio St. 126, 

S.D.—Bern v. Shoemaker, 74 N.W. 
239, .10 9.D. 453. 


Refusal to sue must be unreason¬ 
able in order to permit suit by leg¬ 
atees, and fact that personal repre¬ 
sentative failed to seek direction 
from court as to his action, under 
statute so authorizing, does not es¬ 
tablish that he unreasonably refused 
to sue.—McQuaide v. Perot, 119 N.E. 
230, 223 N.Y. 75, affirming 167 N.Y. 
S. 1112, ISO App.Div. 932. 

When request unnecessary 
Suit by representative of infant 
beneficiaries to recover, on ground 
of fraud, alleged excessive commis¬ 
sions paid to executors could be 
maintained against executors with¬ 
out request to sue being made on 
executors, where they were also 
named as defendants in their in¬ 
dividual capacities.—In re Dolcater, 
C.C.A.N.T., 106 F.2d 30, dismissing 
appeal, D.C., Dolcater v. Manufac¬ 
turers & Traders Trust Co., 25 F. 
Supp. 637. 

13. U.S,—In re Dolcater, supra. 

24 C.J, p 797 note 16. 

14. Ky.—Yager v. Commonwealth 
Bank, 100 S.W. 848, 125 Ky. 177, 
30 Ky.L. 1287. 


15. U.S.—In re Dolcater, C.C.A.X. 
Y., 106 F.2d 30, dismissing appeal, 
D.C., Dolcater v. Manufacturers & 
Traders Trust Co., 25 F.Supp. 637. 

16. U.S.—In re Dolcater, C.C.A.N.Y., 
106 F.2d 30, dismissing appeal, D. 
C., Dolcater v. Manufacturers & 
Traders Trust Co., 25 F.Supp. 637. 

Ky.—McCampbell v. McCampbell, 124 
S.W.2d 794, 276 Ky. 5 67. 

N.J.—Buchanan v. Buchanan, 71 A 
745, 75 N.J.Eq. 274, 138 Am.S.R. 
563, 22 L».R.A.,N.S. f 454, 20 Ann. 
Cas. 91, reversing 68 A. 780, 73 N.J. 
Eq. 544. 

Ohio.—Ex parte Bevan, 184 N.E. 393, 
398, 126 Ohio St. 126, citing Cor¬ 
pus Juris. 

Pa.—Union Trust Co. of Pittsburgh 
v. Rae, 40 PaDist. & Co. 82. 
Appropriation of property 

In petition for appointment of re¬ 
ceiver for property of estate fraudu¬ 
lently appropriated by defendants, 
legatee and executor of testator’s es¬ 
tate were held properly joined as de¬ 
fendants.—Adams v. Bishop, 163 S. 
E. 148, 174 Ga. 420. 

17r ' N.Y.—Rathbun v. Brownell, 88 
\ N.Y.S. 833, 43 Misc. 307. 
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In a suit on a claim against an estate, a person 
having the capacity to sue and having a remedial 
interest in the cause of action asserted is a proper 
party plaintiff. 18 On rejection of an assigned claim, 
suit may be brought thereon by the assignee claim¬ 
ant, or, by claimant's subsequent assignee without 
the making of a new demand against the estate. 19 

Persons may join together as parties plaintiffs to 
a suit against the estate only where there is a com¬ 
munity of interest in the subject of the action and 
the relief demanded. 20 A husband and wife who 
rendered services to the wife's parent under an 
implied agreement for compensation may join in an 
action against his estate to enforce such contract; 21 
and where heirs and devisees are seeking to hold the 
executor liable for mismanagement of the estate, 
they may be joined as plaintiffs in a creditor’s bill. 22 
A suit in equity for an accounting for property 


wrongfully withheld from an estate cannot be main¬ 
tained by a creditor alone, but the legal representa¬ 
tive of decedent is an indispensable party. 23 

b. Defendants 

In actions by decedent's creditors to enforce their 
claims, the personal representative is ordinarily the 
only necessary or proper party defendant, and heirs or 
debtors to the estate may not be joined except in certain 
circumstances. Other persons may be brought in as 
parties defendant, depending on their interest in the 
suit and their representation by other participants in 
the cause. 

In actions or suits by creditors of decedent to en¬ 
force their claims, persons may 24 or must 25 be 
brought in as parties defendant, depending on their 
interest in the controversy and their representation 
by other participants in the cause. As a general 
rule, proceedings to reach assets of the estate may 26 
and should 27 include the personal representative as 


18. Cal.—Newman v. Burwell, 15 P. 
2d 511, 216 Cal. 608. 

Widow was held proper party 
plaintiff in suit to establish debt 
against husband's estate, and for 
decree that property conveyed by 
husband during his life should be 
treated as part of estate, subject 
to claim, as against contention that 
administrator of husband’s estate 
was proper plaintiff.—Toung v. Wil¬ 
son, 187 S.E. 44, 183 Ga. 59. 

19. Cal.—Harris v. Mt. Washington 
Co., 202 P. 903, 55 Cal.App. 144. 

20. Ala.—Hall v. Whitfield, 184 So- 
689, 236 Ala. 659. 

In suit by attorneys and executor 

designated in will, which was denied 
admission to probate after contest, 
against administrator of estate to 
establish claim against estate for at¬ 
torney's fees for services rendered 
in propounding purported will for 
probate, bill was demurrable for mis¬ 
joinder of parties complainant.—Hall 
v. Whitfield, supra. 

21. Mo.—Burt v. Gabbert, 160 S.W. 
838, 174 Mo.App. 521. 

22. Tenn.—Spencer v. Goodlett, 5 8 
S.W. 322, 104 Tenn. 648. 

23. U.S.—Ryan v. Kelsey, N.J., 259 
F. 945, 171 C.C.A. 21. 

24. Mass.—Underwood v. Boston 

Five Cents Sav. Bank, 4 N.E. 822, 
141 Mass. 305. 

N.J.—Town of Irvington v. Ollemar, 
16 A.2d 563, 128 N.J.Eq. 402. 
Assignor of senior judgment is a 
proper party to an action by the 
holder of a junior judgment against 
the assignee and the personal repre¬ 
sentatives of the judgment debtor to 
enjoin the payment of the senior 
judgment on the ground that it had 
been paid before the assignment and 
to compel the payment of plaintiff’s 
judgment.—Cullen v. Walsh, 166 N.Y. 
S. 233, 179 App.Div. 9. 


Other debtor 

A personal representative cannot 
bind the estate by an arrangement 
with one having a demand against 
it, and also one against a third per¬ 
son to submit the question of liabil¬ 
ity and amount thereof on both de¬ 
mands directly in a single suit. 

Ky.—Daniel v. Morrison, 6 Dana 182. 
Mich.—Barry v. Davis, 33 Mich. 515. 

25. Md.—Turk v. Grossman, 6 A.2d 

639, 176 Md. 644. 

W.Va.—Holsberry v. Poling, 18 S.E. 

485, 38 W.Va. 186. 

Divorce settlement 

In divorced wife’s suit to deter¬ 
mine her status as creditor of di¬ 
vorced husband's estate, and to have 
her rights adjudicated under settle¬ 
ment providing for monthly pay¬ 
ments to be made by divorced hus¬ 
band in his lifetime and out of his 
estate after his death, creditors of 
estate were held “necessary parties.” 
—Murray v. Price, 172 S.E. 541, 114 
W.Va. 425. 

Person furnishing bond 

Where a bond has been given by an 
heir under a statute authorizing the 
administrator on written requisition 
by an heir to disallow a claim on 
the giving of a bond approved by 
the court for the payment of all ex¬ 
penses in the collection of such 
claim, the party giving the bond 
must be made a party to the suit on 
a rejected claim and permitted to de¬ 
fend if he desires or he cannot be 
held liable for the cost and expenses 
of the suit.—Fullerton v. Davis, 1 
Ohio Cir.Ct. 572, 1 Ohio Cir.Dec. 320. 
Persons held not necessary parties 

(1) Where the petition in an ac¬ 
tion against an administrator on a 
note contains no allegation of a part¬ 
nership between defendant's intestate 
and other persons named, or of any 
facts necessarily constituting a part¬ 
nership as between the intestate and 
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the other persons, it is proper to 
overrule a plea in abatement that the 
persons named should have been 
joined as defendants.—Altgelt v. Ala¬ 
mo Nat. Bank, Civ.App., 79 S.W. 582, 
reversed on other grounds 83 S.W. 
6, 98 Tex. 252. 

(2) Other persons. 

Cal.—Webb v. Casassa, 255 P. 541, 
82 Cal.App. 307. 

Ky.—Taylor's Ex’rs v. Gibbs, ( 3 B. 
Mon. 316. 

26. N.Y.—Dwelle v. Central Union 
Trust Co., 212 N.Y.S. 417, 214 App. 
Div. 424. 

27. U.S.—Keene v. Hale-Halsell Co., 
C.C.A.Tex., 118 F.2d 332. 

Cal.—Staniels v. Copeland, App., 119 
P.2d 396. 

N.J.—Yuska v. Yuska's Estate, 176 
A. 133, 114 N.J.Law 157. 

Tex.—Bartholomew v. Bartholomew, 
Civ.App., 264 S.W. 721. 

Particular suits in which representa¬ 
tive is necessary party 

(1) Suit by one claiming to own 
entire estate.—In re Carlin’s Estate, 
47 S.W.2d 213, 226 Mo.App. 622. 

(2) Action by receiver of insolvent 
bank to enforce decedent’s liability 
as stockholder. 

Kan.—Farmers’ State Bank of King- 
man v. Callahan, 256 P. 961, 123 
Kam 638. 

Neb.—Parker v. Luehrmann, 252 N. 
W. 402, 126 Neb. 1. 

W.Va.—Pyles v. Carney, 101 S.E. 
174, 85 W.Va. 159. 

(3) Suit in equity against heirs to 
recover on debt of decedent by secur¬ 
ing cancellation of deed from third 
person to heirs, which was paid for 
by decedent.—Goff v. First Nat. 
Bank, 153 S.E. 767, 170 Ga. 691. 

(4) Action to impress trust, after 
death of owner, on securities which, 
during life of owner, had been set 
aside for plaintiff's benefit.—Dwelle 
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a party defendant; and it has been generally held 
that he is the only necessary or even proper party 
defendant to such actions or suits. 28 Accordingly, 
plaintiff usually need not and should not join as de¬ 
fendants the widow 29 or heirs 30 or legatees, 31 or 
distributees, 32 or devisees, 33 or persons to whom 
decedent conveyed property in trust to convert into 
money and pay his creditors and to account for any 
surplus to decedent or his legal representatives. 34 
The heirs may, however, be permitted to come in 
and defend if the personal representative refuses or 
neglects to do so ; 35 and they may be joined as par¬ 
ties defendant where the estate has been fully dis¬ 
tributed and restitution is sought from them of the 
amount necessary to satisfy plaintiff’s claim. 36 

While it is ordinarily improper to join debtors to 
the estate as parties to a suit by decedent’s credi¬ 
tor, 37 the rule is otherwise in case of collusion be¬ 
tween the personal representative and the debtor, 
or insolvency of the personal representative, or un¬ 


§ 740 

willingness to proceed to collect the assets, 38 al¬ 
though in no event can a creditor sue a debtor of 
the estate without making the personal representa¬ 
tive a party. 39 Where a debt for the benefit of the 
estate is contracted by an executor who is insol¬ 
vent, the debtor bringing action against the trust 
estate should make the executor, as well as the ces¬ 
tui que trust, parties. 40 

In some circumstances, a suit, although involv¬ 
ing property of the estate, need not proceed against 
the personal representative. 41 So it has been held 
that the executor or administrator may not be a 
necessary party to a suit by a creditor to compel a 
legatee to whom the estate has been distributed to 
refund; 42 but it has been also held that in a pro¬ 
ceeding against distributees to subject property in 
their hands to the payment of an obligation of de¬ 
cedent to account for personalty held in trust by 
him, the executor or administrator must be made 
a party in order that the validity of the claim 


v. Central Union Trust Co., 212 N.T. 
S. 417, 214 App.Div. 424. 

(5) Petition to impress trust on 
property claimed by plaintiff under 
testatrix’s agreement and to cancel 
deed.—Reeves v. Tarnok, 131 S.E. 
891, 161 Ga. 838. 

Creditor of unrepresented estate 
should have discharged administra¬ 
tor made party and have discharge 
set aside or administrator de bonis 
non appointed.—Goff v. First Nat. 
Bank, 153 S.E. 767, 170 Ga. 691. 

28. Ky.—Whitlow's Adm’r v. Saun¬ 
ders’ Adm’r, 36 S.W.2d 659, 237 
Ky. 842. 

La.—Ballew v. Andrus* Ex*r, 10 La. 
216. 

N.H.—Mitchell v. Smith’s Estate, 4 
A.2d 355, 90 N.H. 36. 

N.Y.—Milliner v. Morris, 219 N.Y.S. 
166, 219 App.Div. 425—Higgins v. 
Exchange Nat. Bank, 253 N.Y.S. 
859, 142 Misc. 69. 

S.C.—McNair v. Howie, 116 S.E. 279, 
283, 123 S.C. 252, citing Corpus Ju¬ 
ris. 

Tex.—Johnson v. First Mortg. Loan 
Co. of San Angelo, Civ.App., 135 
S.W.2d 806. 

24 C.J. p 797 note 22. 

Accounting by pledgee 

In action to require accounting by 
pledgee for amount it received in 
excess of indebtedness secured by 
pledge, through a wrongfully con¬ 
ducted sale of the pledge security, 
creditor of insolvent estate of de¬ 
ceased pledgor was not a “necessary 
party,” and could not recover in its 
own name.—Huntingdon Valley Trust 
Co. v. Norristown-Penn Trust Co., 196 
A. 821, 329 Pa. 356. 

Interpleading executor 

Defendant sued in replevin for 
property obtained as administrator 


may interplead executors appointed 
under will probated after defend¬ 
ant's appointment.—Lorain County 
Savings & Trust Co. v. Haynes, 160 
N.E. 516, 26 Ohio App. 552. 

29. U.S.—Miner v. Aylesworth, C.C. 
R.I., 18 F. 199. 

Ind.—Nelson v. Hart, 8 Ind. 293. 

30. Ohio.—Loney v. Walkey, 130 N. 
E. 158, 102 Ohio St. 18. 

Tenn.—Finley v. First State Bank, 
13 Tenn.App. 128. 

Tex.—Garza v. Wilkinson, Civ.App., 
129 S.W.2d 839, error dismissed, 
judgment correct. 

24 C.J. p 797 note 24. 

Foreclosure of lien 

The heirs of decedent were neither 
“necessary” nor “proper parties” de¬ 
fendant to a suit brought against 
administratrix to establish claim 
against decedent's estate, although 
a lien, given to secure the claim 
was sought to be foreclosed in same 
suit.—Garza v. Wilkinson, supra. 

However, the rule that a suit can¬ 
not be maintained against heirs or 
devisees and the personal represen¬ 
tatives jointly is not applicable 
where the creditor has established 
his demand before the surrogate, and 
the personal estate of deceased has 
been concealed or wasted.—Littell v. 
Sayre, 7 Hun, N.Y., 485. 

31. N.Y.—Milliner v. Morris, 219 N. 
Y.S. 166, 219 App.Div. 425. 

24 C.J. p 797 note 25. 

Residuary legatees need not be 
made parties unless the interests of 
the executor are adverse to them 
and their rights may be prejudiced. 
—Melick v. Melick, 17 N.J.Eq. 156. 

32. S.C.—Fripp v. Talbird, 10 S.C. 
Eq. 142. 
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33. N.Y.—Greene v. Martine, 27 Hun 
246. 

24 C.J. p 797 note 29. 

34. U.S.—Miner v. Aylesworth, C.C. 
R.I., 18 F. 199. 

35. Neb.—Rine v. Rine, 135 N.W. 
1051, 9 Neb. 248. 

24 C.J. p 798 note 35. 

36. Conn.—Cion v. Schupack, 129 A. 
854, 102 Conn. 644. 

37. U.S.—Shelton v. Davis, C.C.A. 
Fla., 65 F.2d 591. 

24 C.J. p 797 note 31. 

38. U.S.-T-Shelton v. Davis, C.C.A. 
Fla., 65 F.2d 591. 

24 C.J. p 797 note 32. 

39. Iowa.—Voorhies v. Eubank, 6 
Iowa 274. 

Vt.—Isaacs v. Clark, 13 Vt. 657. 

24 C.J. p 798 note 33. 

40. N.Y.—Philco Radio & Television 
Corporation of New York v. Dam- 
sky, 294 N.Y.S. 776, 250 App.Div. 
485—Miller v. Herzog, 148 N.Y.S. 
945. 

41. Ga.—Burgamv v. Holton, 141 S. 
E. 42, 165 Ga. 384. 

Contract to devise estate 
In suit against deceased's widow 
for specific performance of deceased’s 
contract to devise plaintiff part of 
estate, administrator need not be 
appointed and made party defendant 
where widow is sole heir having pos¬ 
session of entire estate and the ad¬ 
ministrator was discharged, there be¬ 
ing no debts.— Burgamy v. Holton, 
supra. 

42. N.J.—Fidelity Union Trust Co. 
v. Carter, 188 A. 696, 121 N.J.Eq. 
78. 

S.C.—Douglas v. Fraser, 7 S.C.Eq. 
105. 
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against the estate may be determined. 43 

Creditor's bills. Legatees and distributees are or¬ 
dinarily not necessary parties to a creditor's bill 
against the estate, because their interests are suffi¬ 
ciently protected by the personal representative ; 44 
but where the representative is removed or deceased, 
the reason for the rule ceases, and they are neces¬ 
sary parties to such bill in accordance with the gen¬ 
eral doctrine that all persons having an interest in 
the object of the suit should be made parties. 45 In 
a creditor’s bill against the administrator and heir 
of decedent to enforce the collection of the joint 
obligation of decedent and another obligor, such 
obligor is a necessary party, although a nonresident 
in order that he may be made primarily liable for 
whatever portion of the debt may in equity be due 
from him. 46 In a creditor’s suit to subject the pro¬ 
ceeds of money fraudulently donated to defendants- 
by his debtor, the personal representative of de¬ 
ceased debtor is a proper, but not a necessary, par¬ 
ty.^ 

Suits to establish rejected claims. On rejection 
of a claim it is to be established, if at all, by an 
ordinary civil action, brought and prosecuted by 
claimant against the administrator the same as 
against any other defendant, 48 and he can be joined 
as a defendant with a surety of deceased in a suit 
by a city on the bond of a deceased municipal con¬ 
tractor. 49 In a suit to establish a rejected claim 
against decedent’s estate, and to determine the va¬ 
lidity of a trust deed given to secure it, the trus¬ 
tee is not a necessary party. 50 

§ 741. Actions Relating to Land 

a. In general 
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b. Foreclosure of mortgages 

c. Redemption from mortgage 

d. Enforcement or release of vendor’s 

lien 

e. Suits to set aside conveyances for 

fraud or undue influence 

f. Suits to subject land to payment of 

debts 

g. Other actions or suits 
a. In General 

As a general rule, In the absence of contrary statute, 
heirs or devisees are the only proper parties to sue 
with respect to decedent’s realty, and even where the 
personal representative is entitled to possession of realty 
for purposes of administration and may therefore be a 
proper or necessary party to litigation affecting it, the 
heirs or devisees are in most cases also necessary parties 
to the suit if title to the realty is in question, although 
in some cases, the representative may sue alone. 

As a general rule, heirs or devisees are the prop¬ 
er parties to sue to recover real estate belonging to 
decedent, or to protect their rights in such proper¬ 
ty, 51 and the executor or administrator is not a 
proper 52 or necessary 53 party to such a suit; nor is 
the executor a necessary party to an action against 
devisees to recover land claimed by them under the 
will. 54 So, in a suit against a grantee’s widow and 
children to set aside the deed, the grantee’s admin¬ 
istrator is not a necessary party, where there is 
nothing to show that he or the creditors are inter¬ 
ested in the suit. 55 

On the other hand, decedent’s personal represen¬ 
tative may be a proper or necessary party to a suit 
concerning decedent’s realty where he is entitled to 
its possession for purposes of administration of the 


43. Conn.—Mathewson v. Wakelee, 
75 A. 93, 83 Conn. 75. 

44. N.C.—Hobbs v. Cash well, 67 S. 
E. 495, 152 N.C. 183. 

24 C.J. p 798 note 39. 

45. Ala.—Cannon v. Copeland, 43 
Ala. 259. 

24 C.J. p 798 note 40. 

46. W.Va.—-White v. Kennedy, 23 W. 
Va. 221. 

47. Ala.—Shelton v. Timmons, 66 
So. 9, 189 Ala. 289. 

48. Wash.—Spokane v. Costello, 106 
P. 764, 57 Wash. 183. 

49. Wash.—Spokane v. Costello, su¬ 
pra. 

50. Tex.—Ryon v. George, 75 S.W. 
48, 32 Tex.Civ.App. 504. 

51. Ga.—Tolbert v. Tolbert, 154 §. 
E. 655, 41 Ga.App. 737. 

Suit in own name 

In the absence of contrary statu¬ 
tory provision, where there are no 


debts to be paid by the estate, an 
heir or devisee may sue in his own 
name to recover realty which was 
part of decedent’s estate.—Austin v. 
Snider, 68 P. 125, 17 Colo.App. 182. 

52. Ga.—Doris v. Story, 50 S.E. 348, 
122 Ga. 611. 

Mass.—Hooker v. Porter, 171 N.E. 
713, 271 Mass. 441. 
lessor’s administrator is not the 
proper party to sue for unpaid rents 
accruing after decedent’s death.— 
Hogsett v. Lutrario, 13 A.2d 902, 140 
Pa.Super. 419. 

53. Ind.—Scroggins v. Oliver, 104 S. 
W. 1161, 7 Ind.T. 740, 

Mo.—McKee v. Downing, 124 S."W. 
7, 224 Mo. 115. 

Tex.—Parker v. Miller, Civ.App., 258 
S.W. 602, reversed on other 
grounds, Com.App., ’ 268 S.W. 726. 

18 C.J. p 907 note 10. 

Executrix of grantor of realty was 
npt necessary party , to action by 
heirs of grantee for recovery of 
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realty conveyed by deed which had 
been devised to defendant by gran¬ 
tor subsequent to death of grantee. 
—Sharp v. Autry, 188 S.E. 354, 183 
Ga. 282. 

Damages to realty 

The fact that the will of plaintiffs' 
ancestor gives the executors a power 
of sale of the land does not require 
them to be made parties plaintiff to 
an action for damages by the erec¬ 
tion of an elevated road.—Lazarus v. 
Metropolitan El. Ry. Co., 23 N.Y.S. 
515, 69 Hun 190, 53 N.Y.St. 31. 
Cancellation of oil lease, 

Independent executor was not nec¬ 
essary party to suit to cancel oil 
lease on land devised, where there 
were no debts due by estate.—Frame 
v. Whitaker, 36 S.;W\2d 149, 120 Tex. 

53. reversing, Civ.App., 7 S.W.2d 140. 

54. Tex.—Stiles v. Hawkins, Com. 
App., 207 S.iy., 89. , 

55. Ky.—Webb v. Webb, 228 S.W. 
13, 190 Ky. 574. 
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estate, 56 and under a statute so providing*, the per¬ 
sonal representative must be made a party to a suit 
against the estate involving the title to real estate. 57 
So, where the executor has been authorized by the 
probate court to take possession of and rent the 
land, he is a proper party plaintiff in an action by 
a devisee to determine the title thereto. 58 The rep¬ 
resentative is a necessary party to a bill seeking, 
inter alia, dower and homestead allotment in lands, 
where the bill does not negative the existence of 
debts owing by the estate; 59 and devisees seeking 
to enjoin the sale of realty under execution must 
join the executor as a party defendant in order to 
obtain judgment for their legacies and devises. 60 
The representative of a deceased trustee by whom 
a deed was executed is a necessary party to a suit 
to set aside such deed. 61 

In any case, the personal representative is not a 


proper or necessary party to a suit involving prop¬ 
erty in which decedent had no interest, 62 or as to 
which he had parted with all title and interest prior 
to his death. 63 In suit by a wife’s administrator to 
set aside deeds, a deed given by herself and hus¬ 
band and a deed given by the grantee to a third 
person, the proper position of the husband as a 
party was as plaintiff, and not as defendant. 64 

Whether other persons may or should be made 
parties to a suit affecting realty of the estate de¬ 
pends on what interest such persons have in the 
controversy. 65 

Representative and heirs or devisees. As a gen¬ 
eral rule, even though the personal representative 
has the right to possession of land as assets for the 
purpose of administration the heirs are proper and 
indispensable parties in any action where the title 
is in question, 66 such as an action in ejectment or 


56. Cal.—Meeks v. Hahn, 20 Cal. 620 
—Curtis v. ,Herrick, 14 Cal. 117, 
73 Am.D. 632. 

Ga.—Metropolitan Life Ins. Co. v. 

Hall, 12 S.E.2d 53, 191 Ga. 294. 
Md.—Krauch v. Krauch, 20 A.2d 719. 
24 C.J. p 798 note 49. 

Interest of cestni que trust of a 
resulting- trust, who died intestate, 
in rents and profits of land, descend¬ 
ed to the administrator or executor 
for the payment of her debts, and for 
distribution among her heirs, and 
hence administrator or executor was 
a necessary party in an action to en¬ 
force such interest.—Lyons v. Ly¬ 
ons, 76 P.2d 893, 182 Okl. 112—Lyons 
v. Lyons, 76 P.2d 887, 182 Okl. 108. 

In proceeding to establish a lost 
deed, the administrator of the alleged 
grantor is a proper party defendant. 
—Milner v. Allgood, 191 S.E. 132, 
184 Ga. 288. 

Proceeds of sale 

Where court had decreed that heirs 
of decedent were entitled as heirs 
to portion of proceeds from sale of 
decedent’s property, order permitting 
administrators to set up claim to 
such proceeds to pay debts of dece¬ 
dent and costs of administration was 
proper.—Odom v. Palmer, 182 S.E. 
741, 209 N.C. 93. 

Enforcing charge on. realty 

Where clauses in a will created a 
charge on real estate for the bene¬ 
fit of the daughter of testator, since 
expenses incurred in her last illness 
are debts payable out of the estate 
of the daughter, who was the bene¬ 
ficiary of the charge in the will, the 
party primarily entitled to sue to en¬ 
force the charge is the administra¬ 
trix of the daughter.—Sayres v. 
Johannes, 190 N.Y.S. 247, 116 Misc. 
497. 

57. Tex.—Young v. Poling, Civ.App., 
154 S.W.2d 686, error refused— 
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French v. French, Civ.App., 148 S. 
W.2d 930, error dismissed, judg¬ 
ment correct—Bennett v. Bennett, 
Civ.App., 9 S.W.2d 758. 

58. Mo.—Spicer v. Spicer, 155 S.W. 

832, 249 Mo. 582, Ann.Cas.l914D 

238. 

59. Ala.—Sibley v. Kennedy, 140 So. 
552, 224 Ala. 354. 

60. Ga.—Clark v. Tennessee Chemi¬ 
cal Co., 145 S.E. 73, 167 Ga. 248. 

61. Va.—Wills v. Chesapeake West¬ 
ern Ry. Co., 16 S.E.2d 649, 178 Va. 
314. 

62. Ga.—Collins v. Cowart, 121 S.E. 
321, 157 Ga. 333. 

Land. owned by widow 

Complainant, in suit for reforma¬ 
tion and foreclosure of mortgage on 
land owned by widow, expressly re¬ 
nouncing right to insist on deficien¬ 
cy judgment against estate of de¬ 
ceased husband, was not required to 
make personal representative of de¬ 
ceased husband a party.—Webb v. 
Sprott, 144 So. 569, 225 Ala. 600. 

63. Md.—Krauch v. Krauch, 20 A.2d 
719. 

Life estate 

In suit to recover land, administra¬ 
tor of estate of plaintiffs’ father was 
not a necessary party, where plain¬ 
tiffs claimed as remaindermen un¬ 
der deed conveying life estate to fa¬ 
ther, and defendants claimed under 
father’s brother to whom father ex¬ 
ecuted deed after original grantor 
had executed a later deed conveying 
fee simple title to father, since what¬ 
ever title father had under first deed 
expired at his death and whatever ti¬ 
tle he might have acquired under 
later deed passed to his brother 
through whom defendants claimed.— 
Latham v. Fowler, 16 S.E.2d 591, 192 
Ga. 686. 


64. U.S.—Grisby v. Miller, D.C.Or., 
231 F. 521. 

65. Mother of purchaser 

On an objection to the issuance of 
a deed to a purchaser, on the ground 
that the purchaser had agreed to take 
title in the name of his mother for 
the benefit of her minor grandchil¬ 
dren, it is not necessary that the 
mother' is made a party.—Davis v. 
Spicer, Ky., 128 S.W. 294. 

66. Ky.—James’ Heirs v. McKinsey, 
27 Ky. 625, 4 J.J.Marsh. 625. 

Mass.—Gilson v. Hutchinson, 120 
Mass. 27. 

N.C.—Batchelor v. Macon, 67 N.C. 
181. 

24 C.J. p 798 note 53. 

Particular actions in which heirs axe 
necessary parties 

(1) Suit by deceased’s creditor to 
cancel deed from debtor to his wife. 
—Strickland v. Wester, 112 S.W.2d 
1047, 131 Tex. 23, affirming Wester 
v. Strickland, Civ.App., 87 S.W.2d 
765. 

(2) Executrix’ bill for cancellation 
of instruments affecting property 
transferred to decedent through 
fraud of his agent.—Jensen v. Snow, 
163 A. 784, 131 Me. 415. 

(3) Where suit is brought by an 
executor of one succession to recover 
property seized by the executor of 
another succession, he must join as 
defendants the heirs of the seizing 
creditor.—Bird v. GSnSr&s, 34 La.Ann. 
321. 

(4) The fact that husband as com¬ 
munity administrator could have in¬ 
stituted suit to recover title to the 
whole of the community interest in 
land without joining the heirs of 
deceased wife would not permit hus¬ 
band’s executor to maintain suit to 
quiet title against third parties with¬ 
out the joinder of deceased wife’s 
heirs.—Ball v. Cundiff, Tex.Civ.App., 
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one in the nature thereof ; 67 and a statute provid¬ 
ing that, when a mortgagee dies before payment of 
the debt, all his rights and powers pass to the per¬ 
sonal representative does not empower the personal 
representative to maintain ejectment without mak¬ 
ing the mortgagee’s heirs at law parties. 68 So, an 
administrator, in the absence of statute, cannot 
maintain a bill in equity to which the heirs are not 
parties to recover land of his intestate on the ground 
that the assets of the estate are insufficient to pay 
its debts, in the absence of a showing that it has 
been declared insolvent; 69 and in a suit by the rep¬ 
resentative for damages for injuries to property 
needed to pay debts, the heirs, having an interest in 
the subject of the action and in obtaining the re¬ 
lief demanded, may be joined as parties plaintiff. 70 

Where executors who have, under the will, a 
naked power of sale seek to cancel their contract 
for the sale of the land on the ground of want of 
authority to make the contract, the heirs or devisees 
are necessary parties, 71 and under a will directing 


executors to sell realty and divide the proceeds, the 
beneficiaries must be made parties to an executor’s 
action to compel a coexecutor to join in the sale. 72 
In a suit by deceased’s divorced wife to recover part 
of his estate as community property, the benefici¬ 
aries under the will of deceased are proper par¬ 
ties. 73 

On the other hand, an administrator may not join 
with heirs in a suit affecting the interest of the 
heirs in decedent’s realty where the administrator 
has no interest in the relief sought. 74 

Representative without heirs or devisees . Not¬ 
withstanding the general rule stated above requir¬ 
ing that heirs or devisees be made parties to suits 
affecting title to realty in which they have an in¬ 
terest, under some statutes an administrator may 
sue for possession of land or to quiet title to the 
same without joining the heirs as parties. 75 Ac¬ 
cordingly, under a statute providing that ejectment 
may be maintained in all cases where .plaintiff is le- 


127 S.W.2d 502, error dismissed, judg¬ 
ment correct. 

(5) In a suit by a purchaser from 
a surviving life tenant, authorized 
to sell under will, brought against 
the representative of the estate, to 
determine title, the surviving life ten¬ 
ant is a proper party plaintiff.—Goza 
v. Steele, 122 S.E. 607, 158 Ga. 97. 

Construction of statute 

(1) Statute providing that in every 
suit against the estate of a deceased 
involving title to realty, the executor 
or administrator, if any, and heirs 
shall be made parties defendant is 
“mandatory."—Young v. Poling, Tex. 
Civ.App., 154 S.W.2d 686, error re¬ 
fused—24 C.J. p 799 note 59. 

(2) Under such a statute, heirs of 
deceased grantor in timber deed are 
necessary parties to grantees' suit 
against administrator of deceased's 
estate for extension of time to re¬ 
move timber under such deed, which 
conveyed “interest in land."—Jones v. 
Gibbs, 130 S.W.2d 274, 133 Tex. 645, 
reversing, Civ.App., 103 S.W.2d 1018, 
motion overruled 131 S.W.2d 957, 133 
Tex. 627. 

(3) Suit to cancel contract obligat¬ 
ing decedent to execute and deliver 
to plaintiff a deed for an undivided 
interest in oil and mineral rights in 
land owned by decedent in his own 
separate right was within statute.— 
Young v. Poling, supra. 

(4) Suit did not involve title to 
land within the statute where ad¬ 
ministrator merely sought to re¬ 
move cloud of deed from title be¬ 
cause of expiration of time allowed 
thereby to cut and remove timber, 
and defendant sought no affirmative 
relief.—Jones v. Gibbs, Tex.Civ.App., 


103 S.W.2d 1011, affirmed 130 S.W.2d 
265, 133 Tex. 627, motion overruled 
131 S.W.2d 957. 133 Tex. 627. 

(5) The statute authorizes the per¬ 
sonal representative to maintain an 
action of trespass to try title with¬ 
out joining the heirs.—Ball v. Cun- 
diff, Tex.Civ.App., 127 S.W.2d 502, 
error dismissed, judgment correct— 
24 C.J. p 798 note 53. 

(6) Scope and effect of provisions 
authorizing suit by representative 
without joining heirs or devisees see 
infra this subdivision of this section. 

Nunc pro tunc order, making heirs 
of deceased plaintiff parties to action 
to set aside deed signed after trial, 
was held to be within the sound dis¬ 
cretion of trial court.—Barbee v. 
Cannady, 132 S.E. 572, 191 N.C. 529. 

67. Ark.—Miller v. Watkins, 272 S. 
W. 846, 169 Ark. 60. 

24 C.J. p 79S note 53. 

68. N.C.—Hughes v. Gay, 43 S.E. 
539, 132 N.C. 50. 

69. Miss.—Campbell v. Doyle, 57 
Miss. 292. 

70. Ohio.—Clark v. McClain Fire 
Brick Co., 125 N.E. 877, 100 Ohio 
St. 110. 

71. N.C.—Barbee v. Penny, 90 S.E. 
805, 172 N.C. 653. 

72. N.Y.—Safford v. Burke, 223 N.Y. 
S. 626, 130 Misc. 12. 

73. Tex.—Cox v. McClave, Civ.App., 
22 S.W.2d 961, error dismissed. 

74. Mass.—Hooker v. Porter, 171 N. 
E. 713, 271 Mass. 441. 

75. Cal.—Schade v. Stewart, 272 P. 
567, 205 Cal. 658. 

Tex.—Ball v. Cundiff, Civ.App., 127 
S.W.2d 502, error dismissed, judg¬ 
ment correct. 


i Action by estate 

The personal representative is en- 
! titled to sue to recover the title and 
possession of land belonging to the 
estate adversely claimed by another, 
without joinder of the heirs, since 
it is only where the suit is affirm¬ 
atively brought against the estate in¬ 
volving the title to real estate that 
the heirs are necessary parties.— 
Kent v. Johnson, Tex.Civ.App., 78 S. 
W.2d 282. 

Continuation of action 

Under statutes authorizing an ex¬ 
ecutor to sue without joining the 
person for whose benefit the action 
is prosecuted, requiring the executor 
to take into his possession all the 
estate of decedent, and providing that 
for the purpose of bringing suits to 
quiet title his possession is the pos¬ 
session of the devisees, and that ac¬ 
tions for the recovery of any real 
property may be maintained by the 
executor, etc., an action for the can¬ 
cellation of a deed may be continued 
on plaintiff’s death by his executor 
without joining the devisees as par¬ 
ties, and their rights are fully pro¬ 
tected by an order allowing them to 
intervene at any time prior to final 
judgment.—Subera v. Jones, 108 N.W. 
26, 20 S.D. 628. 

Validity of deed 

Where an administrator of the 
grantee in a deed sued for posses¬ 
sion of land as authorized by stat¬ 
ute, it was not error for the court 
to adjudge that the deed was void 
and that the record of the deed and 
the registration certificate issued 
thereon be canceled, even though 
there were heirs who were not par¬ 
ties.—Crane v. Veley, 182 N.W. 915, 
149 Minn. 84. 
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gaily entitled to the possession of the premises, the 
administrator of an estate, the personal assets of 
which have been exhausted, leaving debts unpaid, is 
entitled to bring ejectment for lands of decedent 
without decedent’s heirs being joined, when defend¬ 
ant does not seek affirmative relief against the 
heirs. 76 If the sole and exclusive right to prosecute 
and defend all suits concerning decedent’s land is 
given by will to the executor and the legal title 
vested in him, the devisees are not necessary parties 
to a suit concerning the land; 77 and where title in 
fee vests in the executors by the terms of the will, 
they may maintain an action against one wrong¬ 
fully in possession of the land for its recovery with¬ 
out joining the heirs as parties. 78 

In other particular circumstances, actions relating 
to land in which the estate has an interest may be 
prosecuted without the joinder of heirs or devisees 
as parties. 79 So, where an administrator purchases 
land at a sale under execution in his favor as such, 
it may be treated as personalty until his duty with 
respect to it is performed and he may proceed for 
its recovery without joining the heirs. 80 Also, 
where land is directed by will to be sold and con¬ 
verted into money, the personal representative, and 
not the heirs, represents the estate, and the latter 
are not necessary parties to a suit concerning the 
disposition and charges on such estate. 81 

In any case, however, where the personal repre¬ 


sentative has no right, title, or interest in the real 
estate of deceased, he is not a proper party plaintiff 
or defendant to a suit affecting the title to such 
realty. 82 

b. Foreclosure of Mortgages 

(1) After death of mortgagee 

(2) After death of mortgagor 

(1) After Death of Mortgagee 
The personal representative of a deceased mortgagee 
is the proper person to bring suit to foreclose the mort¬ 
gage and in some cases, although not in others, the 
heir of the mortgagee is a necessary party to the suit. 
The survivor of two comortgagees is the only person who 
can sue to foreclose, but the representative of the de¬ 
ceased comortgagee must be made a party. 

Where a mortgagee dies, his personal representa¬ 
tive is the proper party to maintain a bill to fore¬ 
close the mortgage, 83 for the reason that the money 
secured belongs to the personal estate and draws 
after it the mortgaged estate as an incident. 84 

It has been considered that the heir of the mort¬ 
gagee is a necessary party, 85 because if the mort¬ 
gage should be redeemed there would be no one 
before the court by whom an effectual conveyance 
of the legal estate could be made. 86 It has also 
been considered that, where the heir of the mort¬ 
gagee is in possession, he should be made a party. 87 
However, the heir is not a necessary party where 
the statute provides that payment of the mortgage 


76. Ark.—Cook v. Franklin, 83 S.W. 
325, 73 Ark. 23. 

77. Ky.—Lee v. Colston, 5 T.B.Mon. 
238. 

Philippine.—Paterno v. Solis, 15 Phil¬ 
ippine 153. 

Agreement of parties 

Where a suit in trespass to try 
title is brought against an executor, 
the failure to make decedent’s heirs 
parties defendant to the action does 
not constitute fundamental error 
where the parties agreed that de¬ 
cedent’s rights to the land had 
passed to defendant as executor.— 
Philadelphia Trust Co. v. Johnson, 
Tex.Civ.App., 257 S.W. 280. 

78. Ga.—Winn v. Walker, 94 S.E. 
468, 147 Ga. 427. 

Ohio.—Martin v. Spurrier, 23 Ohio 
Cir.Ct. 110. 

79. Particular actions 

(1) In an action to have a will de¬ 
clared inoperative as to certain land, 
brought against the executor who 
answered the bill and joined in an 
appeal and assigned cross errors, 
the legatees are not necessary par¬ 
ties.—Cales v. Dressier, 146 N.E. 162, 
315 Ill. 142. 

(2) In a suit by an executor to 
determine dower due the widow, a 
coheir is not a necessary party.— 


Tarrant v. Carrig, 133 A. 522, 99 N. 
J.Eq. 605. 

(3) Where the purchaser at a sher¬ 
iff's sale on execution dies, and a 
conveyance is made to his personal 
representative, the latter may bring 
an action to recover possession, with¬ 
out joining any of the heirs.—Reyn¬ 
olds v. Darling, 42 Barb., N.T., 418. 

(4) Until the heirs have come for¬ 
ward and accepted the succession and 
taken charge of it they cannot un¬ 
dertake to represent it and have not 
alone the quality to stand in judg¬ 
ment in a suit as an abutting owner 
and taxpayer to restrain the city 
from entering into a paving contract, 
but the testamentary executor is the 
proper person to represent the suc¬ 
cession.—Gurley v. New Orleans, 50 
So. 411, 124 La. 390. 

80. Ky.—Jackson v. Roberts, 25 S. 
W. 879, 95 Ky. 410, 15 Ky.L. 831. 

24 C.J. p 799 note 61. 

81. N.C.—Harris,v. Bryant, 83 N.C. 
568. 

82. Mich.—Jackson City Bank & 
Trust Co. v. Fredrick, 260 N.W. 
908, 271 Mich. 538. 

83. Ark.—Swinton v. Cuff man, 213 
S.W. 409, 139 Ark. 121. 
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Fla.—Fasel v. Cox, 128 So. 33, 99 
Fla. 968. 

24 C.J. p 799 note 68. 

Bequest of mortgage “equity” 

Executor was real party in in¬ 
terest in suit to foreclose mortgage 
owned by deceased, where will, re¬ 
lied on as passing title to mortgage 
to legatees, merely bequeathed “equi¬ 
ty of the mortgage.”—Mills v. Hamil¬ 
ton, 163 So. 857, 121 Fla. 435. 
liife interest 

Administratrix of assignee of note 
and mortgage, who had only life in¬ 
terest in estate of which money used 
to purchase note and mortgage was 
part was not entitled to maintain 
foreclosure action since remainder¬ 
men were “real parties in interest.” 
—Cleveland v. Bomar, 183 S.E. 34, 178 
S.C. 455. 

84. N.T.—Cogan v. Taylor, 208 N.T. 
S. 121, 212 App.Div. 8. 

24 C.J. p 799 note 69. 

85. N.C.—Hughes v. Gay, 43 S.E. 
539, 132 N.C. 50. 

24 C.J. p 799 note 70. 

86. Md.—Worthington v. Lee, 2 
Bland 678. 

87. Ala.—Huggins v. Hall, 10 Ala. 
283. 

N.J.—Osborne v. Tunis, 25 N.J.Law 
633. 
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debt to the mortgagee or his representative revests 
the title in the mortgagor without reconveyance, 88 
or that a mortgage may be released by the person¬ 
al representative of a deceased mortgagee, 89 or 
gives the administrator the sole right to maintain 
actions for debts due deceased; 90 and under stat¬ 
utes of this character it has been held that the heir 
is not even a proper party. 91 

The heirs of the grantee of a deed given to se¬ 
cure a loan are proper parties defendant to an ac¬ 
tion for accounting for the proceeds of a sale un¬ 
der the deed. 92 Where an administrator forecloses 
a mortgage and bids in the property, an action to 
set aside the foreclosure for lack of default is prop¬ 
erly brought against the administrator as sole de¬ 
fendant. 93 Where an executor accepts payment of 
a bond secured by mortgage and delivers up the 
bond and enters the mortgage satisfied and cancels 
it, he is a necessary party to a suit by the legatees 
against the obligor in the bond to compel him to 
deliver it up and to obtain control of the property 
mortgaged for distribution on the theory that the 
payment to the executor was improper and inef¬ 
fective. 94 

On the death of one of two comortgagees, the 
survivor is the only person who can sue to fore¬ 
close, but he must make the representatives of the 
deceased comortgagee parties. 95 

(2) After Death of Mortgagor 

The personal representative of a deceased mortgagor 


Is a proper party to a suit for foreclosure of the mort¬ 
gage, but, in the absence of contrary statute most de¬ 
cisions hold that he is not a necessary party unless a 
deficiency judgment is sought against the estate. Wheth¬ 
er heirs are proper or necessary parties to such a suit 
is disputed. 

Personal representative . The personal represen¬ 
tative of a deceased mortgagor 96 or of one who had 
severally and jointly bound himself to pay the 
amount of the mortgage debt 97 is a proper party to 
a suit to foreclose the mortgage, and if not made 
a defendant, he may on his own motion be joined 
as such. 98 

Indeed it is sometimes expressly required by stat¬ 
ute that the personal representative of a deceased 
mortgagor shall be made a party to a suit to fore¬ 
close the mortgage; 99 and such joinder has been 
held to be necessary under statutes giving the per¬ 
sonal representative possession of the real as well 
as the personal property for purposes of adminis¬ 
tration, 1 except where the mortgagor has conveyed 
the mortgaged property to another, 2 or where the 
mortgaged premises have been set apart to the wid¬ 
ow, 3 or where it is shown that the assets in the rep¬ 
resentative’s hands to be administered are dis¬ 
charged from all liability for the mortgage debt. 4 
In the absence of any such controlling statute, how¬ 
ever, the weight of authority supports the view that 
the personal representative of the mortgagor is not 
a necessary party to a foreclosure suit, 5 although 
there are decisions asserting the contrary view. 6 
Where the mortgagor before death parted with his 


88. Miss.—Griffin v. Lovell, 42 Miss. 
402. 

89. Ill.—Citizens* Nat. Bank v. Bay- 
ton, 4 N.E. 492, 116 Ill. 257—Day- 
ton v. Dayton, 7 Ill.App. 136. 

90. Cal.—Grattan v. Wiggins, 23 Cal. 
16. 

91. Ill.—Citizens* Nat. Bank v. Day- 
ton, 4 N.E. 492, 116 Ill. 257. 

92. Ohio.—Baumann v. Mangold, 168 
N.E. 217, 32 Ohio App. 419. 

93. Minn.—Scott v. Nordin, 214 N.W* 
472, 171 Minn. 469. 

94- U.S.—Howland v. Kelly, C.C.S.C., 

12 F.Cas.No.6,796, Chase 427. 

95. N.J.—Mutual L. Ins. Co. v. 
Sturges, 32 N.J.Eq. 678, reversed on 
other grounds 33 N.J.Eq. 328. 

N.Y.—Delaware Nat. Bank of Delhi, 
N. Y., v. Wiss, 284 N.Y.S. 615, 158 
Misc. 276. 

96. N.Y.—In re Lust’s Estate, 251 
N.Y.S. 556, 140 Misc. 600. 

24 C.J. p 800 note 88. 

Where land needed for payment of 
debts 

Ark.—Prager v. Wootton, 30 S.W.2d 
845, 182 Ark. 37. 

97. ‘ N.Y.—Honey man v. Hanan, 9 N. 


E.2d 970, 275 N.Y. 382, affirming 
285 N.Y.S. 527, 246 App.Div. 781, 
reargument denied 285 N.Y.S. 1084, 
246 App.Div. 829, affirmed 3 N.E. 
2d 186, 271 N.Y. 564, remittitur 
amended 3 N.E. 2d 473, 271 N.Y. 
662, vacated 57 S.Ct. 350, 300 U. 
S. 14, 81 D.Ed. 476, reargument 
granted and remittitur amended 
8 N.E.2d 618, 274 N.Y. 490, remit¬ 
titur amended on other grounds 11 
N.E.2d 788, 275 N.Y. 625, appeal dis¬ 
missed 58 S.Ct. 273, 302 U.S. 375, 82 
D.Ed. 312. 

98- Iowa.—Huston v. Stringham, 21 
Iowa 36—Darlington v. Effey, 13 
Iowa 177. 

99- Mo.—Hall v. Klepzig, 12 S.W. 
372, 99 Mo. 83. 

24 C.J. p 800 note 80. 

1. S.D.—Kelsey v. Welch, 66 N.W. 

390, 8 S.D. 255. 

24 C.J. p 800 note 8i. 

Joint mortgage 

Mortgagor sued separately for fore¬ 
closure of joint mortgage, as against 
his moiety in common property, could 
require joinder of independent ex¬ 
ecutor of deceased joint mortgagor. 
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—Kruger v. Taylor, Tex.Com.App., 
27 S.W.2d 130, 82 A.L.R. 1344, set 
aside 30 S.W.2d 300, 82 A.L.R. 1344. 

2. Ill.—Hyde Park Inv. Co. v. Hyde 
Park State Bank, 257 Ill.App. 539. 

24 C.J. p 800 note 81 [b] (1). 

3. Cal.—Schadt v. Heppe, 45 Cal. 
433. 

4. Ala.—Boyle v. Williams, 72 Ala. 

351—Dooley v. Villalonga, 61 Ala. 
129, disapproving Inge v. Board- 
man, 2 Ala. 331. * 

5- U.S.—Woods v. First Nat. Bank, 
C.C.A.Ariz., 16 F.2d 856. 

Tenn.—Fidelity Mut. Life Ins. Co. 
v. Wall, 68 S.W.2d 108, 167 Tenn. 
207. 

24 C.J. p 800 note 82. 

Domestic administrator was not 
necessary party to mortgage foreclo¬ 
sure suit, where bill averred that de¬ 
ceased mortgagor owned no personal¬ 
ty in state and prayed no personal 
judgment against his heirs or estate. 
—Fidelity Mut. Life In-s. Co. v. Wall, 
68 S.W.2d 108, 167 Tenn. 207. 

6- Ga.—Dixon v. Cuyler, 27 Ga. 243. 
24 C.J. p 800 note 83., 
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interest in the mortgaged property, and the sole 
purpose of the suit is to subject the property to the 
satisfaction of the debts secured by the mortgage, 
the personal representative is not a necessary party, 
at least where the heirs are before the court. 7 

If, however, the bill, in addition to seeking to 
foreclose, seeks to charge the personal estate with 
any deficiency in case an amount sufficient to pay 
the mortgage debt is not realized, the personal rep¬ 
resentative of the mortgagor or of one who has 
assumed the mortgage debt is a necessary party; 8 
and if the heir desires the benefit of having the 
personal estate applied in exoneration of the real, 
he must enforce the right by filing a bill against 
the representative for such relief. 9 The representa¬ 
tive of the estate of the deceased maker of a note 
secured by mortgage is a necessary party to a suit 
for the determination of the amount due on the 
note, for payment of which the mortgage is sought 
to be foreclosed. 10 

Heirs or devisees. According to some decisions, 
the heirs or devisees of a deceased mortgagor are 
necessary parties for a suit to foreclose the mort¬ 
gage, 11 but it has been held, to the contrary, that 
heirs and devisees are neither necessary 12 nor prop¬ 
er 13 parties. A foreclosure suit against the person¬ 
al representative without joining the heirs is some¬ 
times authorized by statute. 14 

Other persons . In an action by the mortgagee’s 
assignee against the representative of one who had 
assumed the mortgage, the petition is not demurra¬ 
ble for nonjoinder of the original mortgagor and 
mortgagee who were nonresidents. 15 

c. Redemption from Mortgage 

While statutes sometimes give a deceased mortgagor's 
representative the right to sue to redeem mortgaged 


premises, in the absence of statute suit is properly 
brought by heirs or devisees. Where the mortgagee is 
deceased, his personal representative, and not his heirs, 
is a necessary party to the mortgagor's suit to redeem. 

The personal representative of a mortgagor is 
sometimes given by statute the right to sue to re¬ 
deem mortgage premises, 16 and the same right has 
been held to arise from a statute giving the repre¬ 
sentative the right to possession of decedent’s 
land; 17 but in the absence of statute a suit for 
redemption is properly brought by the heirs or dev¬ 
isees, 18 and it is not necessary to make the personal 
representative a party where all payments on the 
debt were made by the heir and no effort is made 
to charge the personal assets of the estate. 19 Where 
a bill by heirs of a deceased grantor to declare his 
deed a mortgage alleges that his estate owed no 
debts and that there was no necessity for an ad¬ 
ministration, the personal representative is not a 
necessary party and the bill is properly filed by the 
heirs alone. 20 

In case of the death of a mortgagee, his personal 
representative, being entitled to receive payment of 
the mortgage debt, is a necessary party to an ac¬ 
tion to a suit by the mortgagor to redeem, 21 and, 
under the view that a mortgage is merely security 
for a debt, the heirs of the mortgagee are not nec¬ 
essary parties. 22 

d. Enforcement or Release of Vendor’s Lien 

A deceased vendor's personal representative is or¬ 
dinarily the proper party to sue to enforce a Hen for 
unpaid purchase money, and he is a necessary party to 
a bill seeking the release of such a lien. Where the 
purchaser of land dies his representative is a proper, 
and ordinarily a necessary, party to a bill to enforce 
a vendor’s lien. 

The personal representative of a deceased ven¬ 
dor is the proper party to file a bill to enforce a lien 
for unpaid purchase money, 23 except where he has 


7. Ala.—Burns v. Austin, 143 So. 
824, 225 Ala. 421. 

8. N.J.—Camden Safe Deposit & 
Trust Co. v. Warren, 187 A. 651, 
121 N.J.Eq. 141. 

N.Y.—In re Perkins' Estate, 204 N. 

Y.S. 667, 122 Misc. 593. 

24 C.J. p 800 note 85. 

9. Pa.—Herron v. Stevenson, 102 A. 
1049, 259 Pa. 354, 357. 

24 C.J. p 800 note 84. 

10. Ark.—Dake v. Woodcock, 26 S. 
W.2d 84, 181 Ark. 409. 

11. Ark.—Prager v. Wootton, 30 S.W. 
2d 845, 182 Ark. 37. 

Fla.—Jones v. Federal Farm Mortg. 
Corporation, 182 So. 226, 132 Fla. 
807. 

24 C.J. p 801 note 90. 

12. Ga.—Dixon v. Cuyler, 27 Ga. 248. 
N.Y.—In re Dust’s Estate, 251 N.Y.S. 

556, 140 Misc. 600. 


Order determining heirship 

Order of county court determining 
the heirship of an estate and fixing 
the interests of the respective heirs 
in the estate, but not vesting them 
with title to land covered by a mort¬ 
gage, did not make them necessary 
parties to a suit against the admin¬ 
istrator to foreclose the mortgage.— 
U. S. v. Sands, C.C.A.Okl., 94 F.2d 
156. 

13. N.Y.—In re Dust’s Estate, 251 N. 
Y.S. 556, 140 Misc. 600. 

1* Cal.—McCaughey v. Lyall, 93 P. 
681, 152 Cal. 615, affirmed 32 S.Ct. 
603, 224 TJ.S. 558, 56 D.Ed. 888. 

15. Ga.—Sal way v. McEIrath, 168 S. 
E. 233, 176 Ga. 523. 

16. Mass.—Long v. Richards, 48 N. 
E. 1083, 170 Mass. 120, 64 Am.S.R. 
281—Aiken v. Morse, 104 Mass. 277. 
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17. Mich.—Enos v. Sutherland, 11 
Mich. 538. 

24 C.J. p 801 note 94. 

18. N.Y.—Sutherland v. Rose, 47 
Barb. 144. 

24 C.J. p 801 note 95. 

19. Ala.—Jones v. Richardson, 5 So. 
194, 85 Ala. 463. 

20. Ala.—Nelson v. Wadsworth, 55 
So. 120, 171 Ala. 603. 

21. Ark.—Wood v. Holland, 21 S.W. 
223, 57 Ark. 198. 

24 C.J. p 801 note 1. 

22. TJ.S.—Dexter v. Arnold, C.C.R. 
I., 7 F.Cas.No.3,857, 1 Sumn. 109. 

Mo.—Copeland v. Yoakum, 38 Mo. 349. 

23. N.Y.—Adams v. Green, 34 Barb. 
176. 

Tenn.—McCoy v. Broderick, 3 Sneed 
203. 
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already made a final settlement of the estate, 24 or 
where the vendor’s interest has been transferred to 
i third person. 25 One who has purchased at an 
administrator’s sale part of the land previously sold 
by decedent, and on which the administrator is seek¬ 
ing to foreclose a vendor’s lien, has such an inter¬ 
est as warrants the court to permit him to become 
a party defendant. 25 

Where the purchaser of land dies, his heirs or 
devisees are ordinarily necessary parties defendant 
to a bill to enforce a vendor’s lien on the land, see 
the C.T.S. title Vendor and Purchaser § 433, also 
24 C.J. p 801 notes 6-7, and 66 C.J. p 1301 note 95- 
p 1302 note 3. The personal representative is also 
a proper, 27 and ordinarily a necessary, 28 party, be¬ 
cause the personal estate is primarily liable for the 
debt and the heir or devisee is entitled to have the 
personal estate first applied to the payment there¬ 
of. 29 So the personal representative is a necessary 
party where administration has been granted on the 
estate after the commencement of the action, 30 or 
where the purchaser has sold the land and the pur¬ 
chase money, or a part of it, due him is unpaid, 31 
or where the suit is against a subpurchaser to re¬ 
cover a balance alleged to be due from the original 
purchaser. 32 However, the purchaser’s personal 
representative may not be a necessary party, under 
some circumstances, as where he has no title or in¬ 
terest in the property. 33 So it has been held that, 
where a debt has long been barred so that a defi¬ 
ciency judgment cannot be had, the personal rep¬ 
resentatives of a deceased purchaser need not be 
made parties to a proceeding against his heirs to 
enforce a vendor’s lien. 34 


Release of vendor's lien. Where a vendor’s lien 
has been reserved by a person who has since died, 
his personal representative is a necessary party to a 
bill seeking the release of the lien. 35 

e. Suits to Set Aside Conveyances for Fraud or 
Undue Influence 

Decisions are in conflict as to whether the personal 
representative of a debtor is a proper or necessary 
party to a creditor’s action to set aside a fraudulent con¬ 
veyance made by deceased. The deceased grantor’s heirs 
are the only proper parties to sue to set aside a con¬ 
veyance for undue influence. 

Fraudulent conveyances of decedent . The ques¬ 
tion whether or not a personal representative is a 
proper party to bring suit to set aside a fraudulent 
conveyance executed by his decedent has already 
been discussed supra § 124. The right of a creditor 
to bring such a suit is considered supra § 694. 

There is a conflict of authority cn the question 
whether the personal representative of a debtor is 
a necessary party to a creditor’s action to set aside a 
fraudulent conveyance made by the deceased; and 
here decisions even of the same courts are not al¬ 
ways in harmony. In a number of decisions the 
courts hold apparently without qualification that 
such representative is a necessary party, 36 and that, 
if he is not made a party, a sufficient reason should 
be alleged and proved to excuse failure to do so, 37 
under the penalty of having the complaint dismissed 
if this is not done; 38 and, according to some deci¬ 
sions, in case there is no personal representative, 
complainant must have one appointed and join him 
in the proceeding before the suit can proceed. 39 On 
the other hand, in other decisions it is held that the 


24. Ala.—Bogan v. Hamilton, 8 So. 
186, 90 Ala. 454. 

Tex.—Henry v. McNew, 69 S.W. 213, 
29 Tex.Civ.App. 288, error refused. 

25. W.Va.—James v. Burbridge, 10 
S.E. 396, 33 W.Va. 272. 

Obligation payable to stranger 

Where an express lien has been 
reserved and the purchase money ob¬ 
ligation is made payable to a stran¬ 
ger to the conveyance, or where the 
original obligation payable to the 
vendor is taken up and a new one 
executed to a stranger with the as¬ 
sent of the vendor, the vendor’s per¬ 
sonal representative may not sue to 
indorse the lien.—James v. Bur- 
bridge, supra. 

Sale by widow 

The administrator of a deceased 
husband is not a necessary party to 
a bill to enforce a vendor’s lien, un¬ 
der a sale by the widow, by author¬ 
ity of statute, of the interest of her¬ 
self and children in the land of the 
deceased husband.—Munford v. 
Pearce, 70 Ala. 452. 


26. Mo.—Chapman v. Callahan, 66 
Mo. 299. 

27. Ind.—Lord v. Wilcox, 99 Ind. 
491. 

W.Va.—Morris’ Adm'r v. Peyton’s 
Adm’r, 10 W.Va. 1. 

Revival of action against personal 
representative where purchaser dies 
pendente lite.—Buford’s Adm’r v. 
Guthrie, 14 Bush, Ky., 677. 

28. U.S.—Lewis v. Hawkins, Ark., 
23 Wall. 119, 23 L.Ed. 113. 

24 C.J. p 801 note 11. 

2®. Miss.—Reed v. Gregory, 46 Miss. 
740. 

W.Va.—Sommerville v. Sommerville, 
26 W.Va. 484. 

30. Tex.—Willard v. Cleveland, 38 S. 
W. 222, 14 Tex.Civ.App. 557. 

31. Tenn.—High v. Battle, 10 Yerg. 
186. 

32. Va.—Duval v. Bibb, 14 Va. 113, 
4 Hen. & M. 113, 4 Am.D. 506. 

33. Ala.—Chapman v. Peebles, 4 So. 
273, 84 Ala. 283. 

Ill.—Vail v. Drexel, 9 Ill.App. 439. 
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Ky.—Willis v. Birdsell, 2 Ky.Op. 319. 
Tenn.—Edwards v. Edwards, 5 Heisk. 
123—High v. Battle, 10 Yerg. 186. 

34. Ala.—Cook v. Atkins, 56 So. 224, 
173 Ala. 363. 

35. W.Va.—Thompson v. Hern, 59 S. 
E. 504, 62 W.Va. 497. 

36. Ind.—Loftin v. Johnson, 24 N.E. 
2d 916, 216 Ind. 537. 

27 C.J. p 753 note 47. 

Conveyance to wife 

The legal representative of de¬ 
ceased’s estate is an essential party 
to a suit by deceased’s creditor to 
cancel a deed from deceased to his 
wife.—Strickland v. Wester, 112 S.W. 
2d 1047, 131 Tex. 23, affirming Wester 
v. Strickland, Civ.App., 87 S.W.2d 765. 

37. Ga.—Lane v. Newton, 78 S.E. 
1082, 140 Ga. 415. 

27 C.J. p 753 note 48. 

38. Ga.—Gibbs v. Harrelson, 94 S.E. 
235, 147 Ga. 404. 

39. Ind.—Loftin v. Johnson, 24 N.E. 
2d 916, 216 Ind. 537. 

27 frJ. p 754 note 50. 
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personal representative is not a necessary party to 
the action, 40 depending in some cases on the pas¬ 
sage of legal title by virtue of the conveyance. 41 

Some of the decisions, while holding that the per¬ 
sonal representative is not a necessary party, hold 
that he is, notwithstanding this fact, a proper par¬ 
ty; 42 but others deny that the personal represen¬ 
tative is even a proper party. 43 

Where an action is brought by a judgment credi¬ 
tor in behalf of all the creditors to set aside a fraud¬ 
ulent conveyance, on refusal of the personal rep¬ 
resentatives of the deceased debtor to do so the 
representatives should be made defendants. 44 

Fraudulent conveyances of representative. An 
heir may sue to cancel a deed by decedent’s repre¬ 
sentative on the ground of fraud without joining the 
representative as a party, although if he is success¬ 
ful title would be revested in the heir subject to the 
administration proceedings. 45 Where an executor 
and testamentary trustee sues to set aside a convey¬ 
ance made by him as induced by fraud, he may also 
join himself as plaintiff in his individual capacity. 46 

Conveyances made under undue influence. A bill 
to set aside a deed on the ground of undue influence 
cannot be filed by the deceased grantor’s personal 
representative, but can be maintained only by his 
heirs; 47 and in a suit of such nature instituted by 
the heirs the executor or administrator is neither a 
necessary nor a proper party. 48 

f. Suits to Subject Land to Payment of Debts 

The personal representative is a proper, and some¬ 


times a necessary, party to a proceeding to subject de¬ 
cedent’s land to the lien of a creditor, and heirs or 
devisees may be proper and necessary parties if actual 
and exclusive possession of the land has passed to them 
at the time of recovery of judgment against the repre¬ 
sentative. 

The administrator is a proper party to an action 
to subject lands conveyed by a decedent to the lien 
of a creditor. 49 It has also been held that the rep¬ 
resentative is a necessary party to a proceeding by 
a creditor against deceased’s realty, 50 although ac¬ 
cording to some decisions he is not a necessary party 
to a suit to subject lands to a judgment lien where 
decedent admittedly died without personal assets, 
and no relief against the administrator is sought. 51 
An estate by the entireties devolves on the wife’s 
death on the husband, so that her personal repre¬ 
sentatives are not necessary parties to a proceeding 
to collect a judgment against the husband and wife 
from property so held. 52 

Heirs or devisees may be proper and necessary 
parties defendant to a suit by a creditor to reach 
land of the decedent, depending on whether actual 
and exclusive possession of the land has passed to 
them at the time of recovery of judgment against 
the representative. 53 Questions relating to the prop¬ 
er parties where the lands sought to be subjected are 
in the possession of heirs or devisees are consid¬ 
ered in Descent and Distribution § 134. 

g. Other Actions or Suits 

Depending on their interest In the controversy and 
their right to represent decedent’s estate, decedent’s per¬ 
sonal representative, or his heirs or devisees, may or may 


40. Ariz.—O’Doherty v. Toole, 15 P. 
28, 2 Ariz. 288. 

27 C.J. p 754 note 51. 

Insolvent debtor for whose estate no 
representative appointed 
Under a statute providing- that a 
creditor of a deceased insolvent debt¬ 
or may without obtaining judgment 
on his claim maintain an action to 
set aside as fraudulent a conveyance 
by debtor, etc., it is not necessary 
in an action to set aside a convey¬ 
ance by a deceased insolvent, who 
died without any property, and for 
whose estate no administrator has 
ever been appointed, and whose ex¬ 
ecutor is dead, to make any personal 
representative of the estate a party. 
—Johnston v. Gundberg, 98 N.Y.S. 
1015, 113 App.Div. 228. 

41 . Ala.—Trotter v. Brown, 167 So. 
310, 232 Ala. 147. 

Divestiture of interest 

Representative is ■ not necessary 
party where deceased finally parted 
with all interest in the property con¬ 
veyed and is under no liability to 
the grantee if the grantee loses the 
property.—Keene v. Hale-Halsell Co., 
C.C.A.Tex., 118 F.2d 332. 


42. Ala.—Trotter v. Brown, 167 So. 
310, 232 Ala. 147. 

27 C.J. p 754 note 52. 

Party defendant 

In an action wherein it was alleged 
that deceased had delivered his mon¬ 
ey to a third person to defraud plain¬ 
tiffs as judgment creditors, and that 
after his decease the transferee 
fraudulently obtained a release from 
the administratrix, cancellation of 
which was prayed, the administratrix 
was properly made a party defend¬ 
ant, and was not required to be made 
a party plaintiff, it not being alleged 
that she disavowed the release, can¬ 
cellation of which was sought only 
as an incident to the principal relief 
sought, which was to set aside the 
fraudulent transfer.—Morrison v. 
Sheinbaum, 184 N.Y.S. 487, 193 App. 
Div. 712. 

43 . Mo.—Jackman v. Robinson, 64 
Mo. 289. 

27 C.J. p 754 note 53. 

44 . N.Y.—Prentiss v. Bowden, 40 N. 
E. 13, 145 N.Y. 342, 24 N.Y.Civ. 
Proc. 295—Harvey v. Mcdonnell, 21 
N.E. 695, 113 N.Y. 526. 
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45. Tex.—Baird v. Lay cock. Civ. 
App., 94 S.W.2d 1185, error dis¬ 
missed. 

46. N.Y.—Smith v. David Stevenson 
Brewing Co., 100 N.Y.S. 521, 50 
Misc. 395, affirmed 102 N.Y.S. 672, 
117 App.Div. 690. 

47. Mich.—Konke v. Polczynski, 300 
N.W. 888, 299 Mich. 571. 

48. Kan.—Osborne v. Kington, 80 P. 
2d 1063, 148 Kan. 314. 

49. N.J.—Simpson v. Rockius, 78 A. 
758, 77 N.J.Eq. 339. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

W.Va.—Hog-e v. Blair, 141 S.E. 444, 
105 W.Va. 29. 

50. Tenn.—Fidelity Mut. Life Ins. 
Co. v. Wall, 68 S.W.2d 108, 167 
Tenn. 207. 

51. Va.—Wood v. Kane, 129 S.E. 327, 
143 Va. 281—Johnston v. Pearson, 
93 S.E. 640, 121 Va. 453. 

52. Md.—Frey v. McGaw, 95 A. 960, 
127 Md. 23. 

53. S.C.—Tolbert v. Roark, 119 S.E. 
671, 126 S.C. 207. 
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not be proper or necessary parties to particular actions or 
suits relating to realty, such as suits for the rescission of 
decedent’s contracts, for the recovery of purchase price 
of land sold, for partition, for the quieting of title, or for 
the enforcement of a trust. 

Action for cutting and carrying away timber. 
Where plaintiff’s intestate owned an undivided half 
of the timber on certain land which had been cut 
and converted by defendants, the intestate’s coten¬ 
ants were not necessary parties to an action by his 
administrator for such conversion against the par¬ 
ties who cut and converted the timber. 54 

Actions on covenants. It is improper to join the 
heir and residuary legatee with the administrator of 
a grantor in an action on the grantor’s covenant. 55 
In a suit by a covenantee to charge the lands de¬ 
vised by the covenantor for breach of the covenant 
after settlement of the covenantor’s estate, the ex¬ 
ecutor of the devisee is not a proper party if he has 
disposed of all his interest and no money judgment 
could be recovered against him. 56 

Enjoining sale by representative . All the dev¬ 
isees must be made parties to a bill to erajoin execu¬ 
tors from selling land belonging to testator’s es¬ 
tate. 57 

Enforcement of mechanic's lien. In a proceeding 
to enforce a mechanic’s lien against decedent’s land, 
his administrator is properly cited to defend, where 
the land is needed to pay debts. 58 

Enforcement of trust. The heirs are necessary 
parties defendant in a suit against an administrator 
to establish or enforce a trust in realty as to which 
decedent held legal title. 59 The heirs of a devisee 
of an interest in a resulting trust may join in a 
suit against the executor of the holder of legal ti¬ 
tle to the realty, after its sale, to establish the dev¬ 
isee’s interest therein. 60 The personal representa¬ 
tive is not a necessary party to an action brought 
by heirs or devisees to establish a trust in land, 61 


at least where decedent left no debts. 62 However, a 
representative participating in an illegal sale of land 
is a necessary party to a suit by an heir to enforce 
a trust in the land. 63 

Establishment of right of way. In an action to 
establish a right of way across the land of a dece¬ 
dent, the heirs or devisees are necessary parties 
defendant. 64 

Partition. The status of decedent’s personal rep¬ 
resentative and his heirs or devisees as proper or 
necessary parties to suits for partition of lands en¬ 
tirely owned by decedent or in which he owns an 
undivided interest as cotenant is considered in the 
C.J.S. title Partition §§ 74, 75, also 47 C.J. p 368 
note 73-p 380 note 14. 

Recovery of purchase price of property sold. The 
personal representative of a deceased vendor of 
land should be a party to a suit for the recovery of 
the purchase money; 65 but the heirs are not neces¬ 
sary parties, 66 nor is it proper to join the widow, 
or, after her death, her next of kin. 67 When an ex¬ 
ecutor acting in good faith and in the exercise of 
sound discretion has purchased lands at a judicial 
sale in order to save a debt due to the estate, the 
lands are regarded simply as personalty in his hands, 
and the devisees or heirs are not necessary parties 
to a bill filed by him against a subsequent purchas¬ 
er to subject the lands to payment of the purchase 
money. 68 

Reformation of instrument . The heir of a de¬ 
ceased mortgagee is not a necessary party to a 
proceeding to correct a misdescription in the mort¬ 
gage. 69 A suit to correct a mistake in a sale of a 
land certificate by an executor is not a suit to con¬ 
test the title of the estate to land, within a statute 
requiring the executor and heirs and devisees to 
be made parties to suits contesting the estate’s ti¬ 
tle to land. 70 Where an executrix, on the sale of 


54. Ky.—-Ayer & Lord Tie Co. v. 

Witherspoon, 100 S.W. 259, 30 Ky. 
L. 1067. 

55. Vt.—McKillop v. Burton, 74 A. 
78, 82 Vt. 403. 

56. Ala.—Dallas Compress Co. v. 

Liepold, 88 So. 681, 205 Ala. 562. 

57. Ky.—Lee v. Marshall, 2 T.B. 

Mon. 30. 

58 . N.H.—Russell v. Howell, 69 A. 
886, 74 N.H. 551. 

59. Colo.—Gray v. Gray, 100 F.2d 

150, 105 Colo. 585. 

Me.—Wiley v. Davis, 10 A. 493. 
Devisees as proper parties 

In a suit against the administra¬ 
tor of an estate to establish a trust’ 
created by testator in favor of com¬ 
plainants, but which he violated by 


devising trust property to others, 
devisees were properly joinable as 
parties defendant, where the testa¬ 
tor left no other estate than that 
of the property so devised.—Camp¬ 
bell v. Campbell, 268 S.W. 588, 207 
Ky. 17. 

60. Mo.—Cunningham v. Kinnerk, 
74 S.W.2d 1107, 230 Mo.App. 749. 

61. Mont.—In re Deschamps' Es¬ 
tate, 212 P. 512, 65 Mont. 207. 

62* Mo.—Clay v. Walker, App., 6 
S.W.2d 961. 

63. Ky.—Walker v. Carter, 270 S. 
W. 770, 208 Ky. 197. 

64. Tex.—Dwyer v. Olivari, 16 S.W. 
800. 

65. Ky.—Barbour v. Craig, Litt.Sel. 
Cas. 213. 
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Recovery of price of: 

Personalty sold by representative 
see supra § 316. 

Property sold under order of court 
see supra § 603. 

Realty sold by representative un¬ 
der testamentary authority see 
supra § 290. 

66. Ky.—Brackett v. Boreing, 89 S. 
W. 496, 500, 28 Ky.L. 386. 

24 C.J. p 803 note 36. 

67. N.J.—!Hubbard v. Clark, Ch., 7 
A. 26. 

68. Ala.—Hughes v. Hatchett, 55 
Ala. 539. 

69. Ill.—Dayton v. Dayton, 7 Ill. 
App. 136. 

70. Tex.—Wood v. Mistretta, 49 S. 
W. 236, 50 S.W. 135, 20 Tex.Civ. 
App. 236. 
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her testator's real estate, took a purchase-money 
mortgage in her own name, a suit for the reforma¬ 
tion of the mortgage, so as to make the mortgage 
payable to her as executrix, cannot be maintained 
without making the purchaser and the representa¬ 
tive of the deceased executrix parties. 71 

Rescission of decedent’s contract . The personal 
representative of a vendor ag'ainst whom a rescis¬ 
sion of contract for the sale of land is asked is a 
necessary party to the suit, 72 and if he is empow¬ 
ered to sell lands and make and acknowledge titles 
he represents all the beneficiaries and they are not 
necessary parties. 73 So, where an obligee of a 
bond for the conveyance of land dies before the 
time fixed for the conveyance, his executors must 
be made parties to a bill to rescind the contract on 
the ground of fraud on the part of the obligor. 74 

If a covenant to convey is not broken in the pur¬ 
chaser's lifetime, his heirs, being entitled to all the 
advantages resulting from the covenant, are neces¬ 
sary parties to an action to cancel the contract. 75 
Decedent’s executor and heirs suing to rescind de¬ 
cedent's contract to purchase certain property need 
not join as parties defendant persons not substan¬ 
tially interested in the transaction. 76 An adminis¬ 
trator's bill to cancel decedent's deed, being for the 
benefit of all persons interested in the estate, a de¬ 
cree setting it aside cannot be disturbed, on appeal 
of defendants, as affecting the interest of a person 
not a party. 77 

Suits to quiet title. The heirs or devisees are the 
proper parties to sue to quiet title to land of which 
decedent died possessed, 78 unless a different rule 
is established by statute, permitting the administra¬ 
tor or executor to bring such an action without the 
heirs ; 79 and it has been held, in any case, that they 
may join with the personal representative in main- 

71. N.J.—Cumberland Trust Co. v. 

Padgett, 61 A. 837, 70 N.J.Eq. 349. 

72. Ky.—Cravens v. Dyer, 1 Litt. 

153. 

73. TJ.S.—Alger v. Anderson, C.C. 

Tenn., 78 P. 729. 

Ky.—Forsee v. Forsee, 137 S.W. 836, 

144 Ky. 169. 

74. Ky.—Gatewood v. Rucker, 1 T. 

B.Mon. 21. 

24 C.J. p 803 note 31. 

75. Ky.—Cox v. Grant, 6 J.J.Marsh. 

201 . 

76. Cal.—Shaffer v. Security Trust 
& Savings Bank, 41 F.2d 948, 4 
Cal.App.2d 707. 

77. Mich.—Travis v. Parks, 89 N.W. 

569, 130 Mich. 15. 


taining such a suit. 80 So also the heirs or devisees 
must be made parties defendant to a suit to quiet 
title as against the estate. 81 However, where an 
administrator brings suit to quiet title, a purchas¬ 
er’s counterclaim for a lien against the estate for 
the price paid for the land in question is not de¬ 
murrable for failure to make the heirs parties to 
the action. 82 

Vacation of condemnation proceedings . An ad¬ 
ministrator has been held to be a necessary party 
to a proceeding to vacate condemnation proceed¬ 
ings. 83 

§ 742. Actions or Suits for Legacies or Dis¬ 
tributive Shares 

a. Actions at law 

b. Suits in equity 

a. Actions at Law 

Where the interests of legatees or distributees have 
been ascertained and fixed, each may sue separately for 
his share without joining the others; but a husband may 
not sue alone for his wife's distributive share. 

Where the interests of legatees or distributees 
have been ascertained and fixed by decree and the 
share of each determined, each may maintain a sep¬ 
arate suit for his share without joining the oth¬ 
ers; 84 and the same is true where the whole estate 
has been converted into money as directed by a 
nonintervention will, and the determination of the 
amount to which each legatee is entitled is a mere 
matter of calculation. 85 The assignee of a residu¬ 
ary legatee is entitled to maintain an action against 
the executors and one to whom a part of the estate 
has been conveyed in payment of an individual in¬ 
debtedness of one of the executors. 86 Judgment 
cannot be rendered against executors, on proceed¬ 
ings instituted in the name of the husband alone, for 
his wife’s distributive share in an estate. 87 

as the right of action for the con¬ 
sideration, if unpaid, survived to 
him, and he was an essential party 
to the determination of the question. 
—Allen v. Troutman, 1 Ky.Op. 66. 

82. S.D.—Spotts v. Wolf, 220 N.W. 
495, 53 S.D. 108. 

83. Ark.—Hare v. Ft. Smith & W. 
R. Co., 148 S.W. 1038, 104 Ark. 187. 

84. N.J.—Van Dyke v. Van Dyke, 
65 A. 215, 72 N.J.Eq. 300. 

24 C.J. p 804 note 61. 

85. Tex.—Wells v. Margraves, Civ. 
App., 164 S.W. 881. 

86. N.Y.—Squire v. Ordemann, 87 N. 
E. 435, 194 N.Y. 394, reversing 106 
N.Y.S. 1146, 122 App.Div. 890. 

87. Ala.—Blackwell Meneese, 5~ 

Stew. & P. 397. 


N.Y.—Corcoran v. Kennedy, 163 N.Y. 
S. 703, 177 App.Div. 63. 

78. Wis.—Marsh v. Waupaca Coun- 
• ty, 38 Wis. 250. 

24 C.J. p 803 note 42. 

79. Okl.—Jameson v. Goodwin, 141 
P. 767, 43 Okl. 154. 

24 C.J. p 803 note 43. 

80. Wyo.—Bamforth v. Ihmsen, 204 
P. 345, 28 Wyo. 282, rehearing de¬ 
nied 205 P. 1004, 28 Wyo. 282. 

81. Nev.—Brockman v. Ullom, 299 
P. 677, 53 Nev. 287. 

Tex.—Loller v. Frost, 38 Tex. 208. 

24 C.J. p 803 note 44. 

The administrator of a decedent 
was a necessary party in an action 
by assignee of decedent's right in 
land to establish his title thereto, 
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b. Suits in Equity 

(1) By general or specific legatee 

(2) By residuary legatee or distributee 

(3) By one claiming share of legatee or 

distributee 

(1) By General or Specific Legatee 

While the executor is a necessary party defendant to 
a suit to recover a specific legacy, it is generally the rule 
that other legatees or the residuary legatee are not neces¬ 
sary parties, and that third persons not interested in 
-the litigation, or debtors to the estate are not proper 
parties; but where the legacy sued on is charged on real 
estate, other persons holding legacies similarly charged, 
and the devisee of the land, are necessary parties. 

Where a legatee brings suit to recover a legacy, 
the executor is a necessary party defendant, 88 but 
it is not necessary that other legatees or the residu¬ 
ary legatee be made parties, 89 especially where suf¬ 
ficient assets are admitted by the executor. 90 As 
far as the residuary legatees are concerned, the ex¬ 
ecutor is their legal representative and it is his duty 
to see that they are properly defended. 91 

Where, however, the suit involves the construc¬ 
tion and effect of the residuary clause in the will, 
the residuary legatees are necessary parties; 92 and 
to a bill brought by a legatee where legacy is 
charged on real estate all other legatees whose leg¬ 
acies are charged on real estate are necessary par¬ 
ties, 93 and the devisee of the land is also a neces¬ 
sary party. 94 In a suit to recover a legacy of real 
estate, an heir who intervenes before judgment is 


entitled to defend on behalf of the estate, after the 
executor defaults in the suit. 95 Plaintiff to whom 
property was devised may bring suit therefor 
against one who withholds it from him without 
right without joining the administrator as a party 
to the action where the property is not required to 
satisfy charges on the estate. 96 

Where several general legatees bring separate 
suits against the executors to recover the amount 
of their legacies and the estate is insufficient to 
pay them all, the court will direct an account of the 
estate to be taken in one cause only and in the 
meantime direct the proceedings in all the other 
suits to be stayed. 97 

A third person not interested in the litigation 
may not be brought in as a party. 98 So a stranger 
to whom it is alleged that the legacy has been paid 
for the benefit of the legatees is not a necessary 
party defendant in a suit against the executor for 
the recovery of the legacy; 99 and it has been held 
that an administrator de bonis non with the will 
annexed is not a necessary party to a bill for a leg¬ 
acy filed by a legatee against the personal represen¬ 
tative of the deceased executor of the testator, the 
executor having received assets to pay the legacy. 1 

Debtors to the estate should not be joined, 2 un¬ 
less special cause for such joinder is made to ap¬ 
pear 3 as where there is collusion between the execu¬ 
tor and the debtor or where the executor is insol¬ 
vent. 4 One who is indebted to the executor is not 


88. N.J.—Deptford Tp. M. E. Church 
v. Hammell, 67 A. 941, 73 N.J.Eq. 
293. 

24 C.J. p 804 note 65. 

88. U.S.—Schnepfe v. Schnepfe, Md., 
230 P. 781, 145 C.C.A. 91. 

24 C.J. p 804 note 66. 

SO. N.Y.—Marsh v. Hague, 1 Edw. 
174. 

91. TJ.S.—Dandridge v. Washing¬ 

ton's Exr’s, D.C., 2 Pet 370, 7 L. 
Ed. 454. 

24 C.J. p 804 note 68. 

92. N.J.—Read v. Patterson, 14 A. 
490, 44 N.J.Eq. 211, 6 Am.S.R. 877. 

93. N.C.—Parker v. Cobb, 42 S.E. 
531, 131 N.C. 25. 

24 C.J. p 804 note 70. 

94. Ky.—Jones v. McGinty, 3 Dana 
425. 

24 C.J. p 805 note 71. 

95. La.—Succession of Leroy. 113 
So. 544, 163 La. 1087. 

96. Kan.—Campbell v. Durant, 202 
P. 841, 110 Kan. 30. 

97. N.Y.—Ross v. Crary, 1 Paige 
416. 

98 . La.—Finck v. Delmore, 188 So. 
15, 192 La. 317. 


Husband of residuary legatee 

In action against executor to re¬ 
cover legacy, order making husband 
of residuary beneficiary party ’to ac¬ 
tion was error, in absence of allega¬ 
tion that residuary beneficiary died 
seized of property received from 
testator, qt that husband received 
any part of such estate.—Irwin v. 
Keokuk Sav. Bank & Trust Co., 256 
N.W. 681, 218 Iowa 961. 

Bank designated to receive and 
pay money was held not necessary 
party, where daughter of testatrix 
sought to force executors to pay in¬ 
stallments due under will.—Succes¬ 
sion of Ferrill, 118 So. 69, 166 La. 
879. 

Surety on bond indemnifying ex¬ 
ecutor against judgments was erro¬ 
neously made party to suit against 
executor to recover legacies, before 
judgment.—U. S, Fidelity & Guar¬ 
anty Co. v. Tucker, 140 S.E. 866, 165 
Ga. 283. 

99. N.Y.—Gleason v. Thayer, 24 
Barb. 82. 

1. Del.—Kirkwood v. Mitchell, 1 
Del.Ch. 130. 


2. Va.—Jeffries v. Antonsanti, 128 
S.E. 510, 142 Va. 218. 

24 C.J. p 805 note 75. 

3. N.J.—Harrison v. Righter, 11 N. 
J.Eq. 389. 

Circumstances held to warrant suit 
Under will by which decedent di¬ 
rected his executor to prosecute suit 
to set aside certain deeds as fraudu¬ 
lent, which he had instituted against 
another, and empowered him to sell 
any real estate coming from such 
suit, and to invest proceeds and pay 
profits therefrom to legatee, legatee 
was entitled to maintain bill in na¬ 
ture of a cross bill in such action 
against executors and debtors to es¬ 
tate to have their rights in property 
and fund determined, where all par¬ 
ties defendants in such suit were 
necessary parties to legatee’s bill, 
and executor had declined to make 
legatee a party and was threatening 
and had committed certain devasta- 
vits on estate in such suit.—Jeffries 
v. Antonsanti, 128 S.E. 510, 142 Va. 
218. 

4. N.J.—Dorsheimer v. Rorback, 23 
N.J.Eq. 46. 
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a proper party to a suit against the executor for a 
legacy. 5 In a suit by a legatee to recover part of 
property conveyed to a widow under a decree based 
on her interest in the estate of her deceased hus¬ 
band, the personal representative of widow’s estate 
is a necessary party. 6 

(2) By Residuary Legatee or Distributee 

On a bill by a residuary legatee or a distributee to 
recover his share of the estate, it is usually necessary, 
although not always so, to join as parties the personal 
representative of the estate and other residuary legatees 
or distributees; but ordinarily creditors, specific legatees, 
or prior encumbrancers need not be made parties. 

The executor or administrator is a necessary par¬ 
ty to a bill by a residuary legatee or a distributee 
seeking to recover his share of the estate; 7 and 
where there has been collusion between the person¬ 
al representative and a debtor of the estate to avoid 
payment of the debt, the debtor may be joined as a 
party. 8 It has been held, however, that an adminis¬ 
trator is not a necessary party to an action by de¬ 
cedent’s wife to recover her distributive share of 
the estate from one to whom the property had been 
distributed. 9 Neither is the administrator a neces¬ 
sary party to a suit by the heirs to enjoin a bank 
from paying funds belonging to decedent to an ad¬ 
verse claimant thereof. 10 Of course, persons hav¬ 
ing no interest in the property sought to be dis¬ 
tributed need not be made parties. 11 

Other residuary legatees or distributees. In such 
an action by a residuary legatee or distributee the 
other residuary legatees or distributees, if there are 
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any, should also be made parties in order that the 
rights and claims of all may be established at the 
same time and in the same suit, 12 and where one of 
such residuary legatees or distributees dies before 
distribution his personal representative is a necessa¬ 
ry party to the suit. 13 The joinder of other residuary 
legatees or distributees may, however, be dispensed 
with where it would be impracticable or very incon¬ 
venient to enforce the rule requiring such joinder, 14 
and the court can do substantial justice to the par¬ 
ties before it without injury to absent parties equal¬ 
ly interested. 15 So, where the persons interested 
are very numerous and some of them are out of the 
jurisdiction, the court on being satisfied that it has 
before it a sufficient number to ensure a fair trial 
of the question at issue may hear the cause and 
distribute the shares of the parties before it. 16 The 
decree in such case should, however, be without 
prejudice to the rights of those who are not made 
parties and who do not come in before the decree, 17 
and it is not conclusive on persons not made par¬ 
ties. 18 A distributee who has sold out his interest 
need not be made a party of the bill for distribu¬ 
tion. 19 

Creditorsspecific legatees , and prior encumbranc¬ 
ers. It has been held that creditors, specific lega¬ 
tees, or prior encumbrancers need not be made par¬ 
ties to a bill of the character under consideration, 20 
although some of the legacies to be paid before 
the residuum are not to be paid immediately and 
may depend on such residuum to make up any de- 


5. N.J.—Hunt v. Mayberry, 29 N.J. 
Law 403. 

24 C.J. p 805 note 78. 

6. Ga.—McKinney v. Powell, 91 S.E. 
690, 146 Ga. 569. 

7- Ill.—Lee v. Bermingham, 199 Ill. 
App. 497. 

24 C.J, p 805 note 80. 

In. a proceeding by a foster child 

for distribution of her share of the 

property of her intestate foster 
father under a contract of adoption, 

the father having died leaving per¬ 

sonal property only, and no descend¬ 

ants, his widow individually and as 

administratrix and the adopted child 

are the only necessary parties.—Lee 

v. Bermingham, supra. 

Administrator in another state 

In husband's suit against wife’s 
administrator with will annexed, ap¬ 
pointed in Illinois, growing out of 
renunciation of will, administrator 
appointed in other state, who claim¬ 
ed the entire residuary estate for ad¬ 
ministration therein was held not 
necessary party.—Kahl v. Chicago 
Title & Trust Co., D.C.I11., 299 F. 793. 
Validity of disposition, of will 

Administrator of ancestor’s estate 


de bonis non cum testamento annexo 
was necessary party in suit by re¬ 
mainderman under will for declara¬ 
tory judgment as to validity of dis¬ 
position of remainder and for recov¬ 
ery of interest in intestate estate.— 
Lloyd v. Weir, 164 A. 386, 116 Gonn. 
201 . 

8. Tenn.—Haywood v. Currie, 9 

Baxt. 357. 

9. Md.—Taylor v. Whitehurst, 135 
A 428, 151 Md. 621. 

10. Ark.—Mewes v. Mewes, 172 S. 
W. 853, 116 Ark. 155. 

11. Next of kin. 

S.C.—Swinton v. Egleston, 3 Rich. 
Eq. 201. 

12. U.S.—McArthur v. Scott, Ohio, 
5 S.Ct. 652, 113 U.S. 340, 28 L.Ed. 
1015. 

24 C.J. p 805 note 83. 

13. Ark.—Morris v. Virden, 21 S.W. 
223, 57 Ark. 232. 

24 C.J. p 805 note 84. 

14* N.J.—Dehart v. Dehart, 3 N.J. 
Eq. 471. 

24 C.J. p 808 note 85. 

Reason for rule 

It has been said that the neces- 
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sity for the relaxation of the rule 
requiring joinder is more especially 
apparent in the courts of the United 
States, where oftentimes the en¬ 
forcement of the rule would oust 
them of their jurisdiction and de¬ 
prive parties entitled to the inter¬ 
position of a court of equity of any 
remedy whatever.—Payne v. Hook, 
Mo., 7 Wall., U.S., 425, 19 L.Ed. 260. 

15. U.S.—Payne v. Hook, supra. 

16. U.S.—McArthur v. Scott, Ohio, 
5 S.Ct. 652, 113 U.S. 340, 28 L.Ed. 
1015. 

24 C.J. p 806 note 87. 

17. U.S.—McArthur v. Scott, supra. 
24 C.J. p 806 note 88. 

18. Ala.—Harrison v. Harrison, 9 
Ala. 470. 

N.J.—Dehart v. Dehart, 3 N.J.Eq. 
471. 

19. Ky.—Kellar v. Beelor, 5 T.B. 
Mon. 573. 

20. N.J.—Vanderpool v. Davenport* 
3 N.J.Eq. 120. 

24 C.J. p 806 note 93. 
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ficiency; 21 but it has also been considered that 
specific legatees should be made parties unless it 
satisfactorily appears that their legacies have been 
satisfied, in which case it is not necessary to join 
them. 22 If the administrator has wrongfully paid 
over money belonging to a distributee to a third 
person the latter may be properly joined as a de¬ 
fendant in a suit against the administrator for its 
recovery. 23 Where a specific legatee was dead at 
the time of the execution of the will and the next 
of kin sues the executor to recover the amount of 
the legacy as undisposed of property, the trustee of 
the residuary legatee is not a necessary party, al¬ 
though the sum sued for may have been paid to him 
by the executor. 24 Where a testator devised his 
residuary estate to his daughter subject to a legacy 
contingent on her death without issue and the 
amount of such legacy was held by the testator’s 
executor and passed to his executors on his death, 
such executors are properly joined as defendants 
with the administrator of the daughter after her 
death without issue in an action to recover the leg¬ 
acy. 25 

(3) By One Claiming Share of Legatee or 
Distributee 

A person entitled to claim the share of a legatee or 
distributee may sue to recover such share joining with 
him such persons as are necessary parties to a proper 
decree. 

By representative of legatee or distributee. A 
bill for a legacy or distributive share belonging to 
one deceased cannot be maintained by the next of 
kin but must be brought by his personal representa¬ 
tive. 26 

By purchaser from or assignee of legatee or dis¬ 
tributee . One who purchases a distributee’s interest 
may maintain a bill in his own name to compel 
distribution where the vendor and the other dis¬ 
tributees are before the court; 27 and it has been 
held that a legatee who has assigned all his interest 
is neither a necessary nor a proper party to a bill 
by his assignee for the recovery of the legacy. 28 
On the other hand, all the distributees are necessary 
parties to a bill which seeks to enforce the specific 


execution of an assignment to a third person by 
one of the distributees of all his interest in the un¬ 
divided assets of the estate in the hands of the ad¬ 
ministrator. 29 Where a widow assigned notes and 
claims of her husband, to which she was entitled, 
to a married woman, and on the death of the latter 
her husband and children reconveyed the notes and 
claims to the widow, who then brought suit against 
the administrator of her deceased husband to com¬ 
pel a settlement of the estate, the widow was not 
entitled to have a distribution of the assets in the 
administrator’s hands without bringing into court 
as a party the personal representative of the de¬ 
ceased assignee of the notes and claims. 39 

By attaching creditor of legatee. In a suit by one 
who has succeeded by operation of law by virtue 
of attachment proceedings to the rights of a legatee 
against the executor of the estate to compel pay¬ 
ment to him of the legacy, the legatee is a neces¬ 
sary party and the bill will be demurrable for fail¬ 
ure to join him as such. 31 

By person claiming as devisee or legatee and 
next of km of decedent. Where there has been no 
accounting between the executors of a testator and 
the executors of a legatee under his will, or be¬ 
tween the executors of the legatee and one claim¬ 
ing an interest in the legacy and original estate as 
next of kin and also as devisee of the legatee, the 
amount due such claimant cannot be determined 
in an action to which the only parties are claimant 
and the executors of the original testator. 32 

§ 743. Actions for Torts Committed by De¬ 
cedent and Others 

Decisions are in conflict as to whether it is proper to 
Join the representative of a deceased joint tort-feasor 
with surviving joint tort-feasors as parties defendant in 
a single suit. 

While it has been held proper to join the repre¬ 
sentative of a deceased joint tort-feasor with sur¬ 
viving joint tort-feasors, 33 such joinder has also 
been held improper on the theory that one party is 
chargeable de bonis testatoris and the other de 
bonis propriis. 34 


21. N.J.—Vanderpool v. Davenport, 
supra. 

22. Va.—Nelson v. Page, 7 Gratt. 
160, 48 Va. 160. 

23 . Tex.—Watkins v. Sansom, 54 S. 
W. 1096, 22 Tex.Civ.App. 178. 

24. N.C.—Mabry v. Stafford, 88 N. 
C. 602. 

24 C.J. p 806 note 97. 

&5. N.Y.—Auburn Theological Semi¬ 
nary v. Cole, 18 Barb. 360. 


26. S.C.—Carlisle v. Farrow, 54 S. 
E. 766, 74 S.C. 527. 

24 C.J. p 806 note 99. 

27. Ky.—Kavanaugh v, Thacker, 2 
Dana 137. 

28. N.J.—King v. Berry, 3 N.J.Eq. 
44. 

29. Ala.—Bogan v. Camp, 30 Ala. 
276. 

3a W.Va.—Cornell v. Hartley, 23 
S.E. 789, 41 W.Va. 493. 
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31. TJ.S.—Drake v. Delliker, C.C.N. 
J., 24 F. 527. 

32. U.S.—Duchesse d'Auxy v. Sout- 
ter, C.C.N.Y., 35 F. 809. 

33. N.Y.—Fischer v. Lippman, 266 
N.Y.S. 14, 240 App.Div. 770. 

34. Ill.—Johnson v. Cunningham, 
56 Ill.App. 593. 

Death pending suit 

In an action for trespass commit¬ 
ted by several where one of defend- 
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§ 744. Actions Based on Wrongful Acts of 
Personal Representative 

With respect to actions based on wrongful acts of a 
personal representative, suit may be maintained by a co¬ 
executor or by creditors, legatees, and distributees, and 
all persons against whom relief is sought or whose rights 
will be affected by the adjudication are proper and 
necessary parties defendant. 

All parties interested in the relief sought may 
and should be joined as parties plaintiff to an ac¬ 
tion against the personal representative for his 
wrongful acts. 35 Where an executor has been 
guilty of wrongful conduct in dealing with the as¬ 
sets of the estate, his coexecutors may bring suit 
against him therefor without joining creditors, next 
of kin, or legatees. 36 Creditors, legatees, and dis¬ 
tributees are proper parties to maintain an action 
for waste or conversion of the assets of the estate 
against the executor or administrator. 37 Such suit 
may be maintained against the personal representa¬ 
tive of the executor or administrator if the wrong¬ 
doer is deceased, 38 and it is not necessary to join 
the administrator de bonis non of the original de¬ 
cedent, 39 as the latter cannot sue the representative 
of a former executor or administrator either at 
common law or in equity for assets wasted and con¬ 
verted by the first executor or administrator. 40 

All persons against whom relief is sought or 
whose rights will be affected by the adjudication 


are proper and necessary parties defendant to a 
suit involving the representative’s breach of duty. 41 
Accordingly, where an administrator commits a 
fraud on the estate, or colludes with others to do so, 
the heirs may bring an equitable action against such 
administrator and the person charged to be in col¬ 
lusion with him for the purpose of protecting the 
estate; 42 and where the wrongful acts complained 
of consist of the sale of personal property of the 
estate all purchasers and the personal representa¬ 
tive sought to be made liable should be united in 
the same suit. 43 In a suit against a trustee for an 
accounting of trust ‘property in which fraudulent 
collusion with the administrator in the procurement 
of a decree of insolvency is alleged, the administra¬ 
tor or his legal representative is a necessary par¬ 
ty. 44 

If heirs bring a suit against the administrator 
charging a failure to account for, or a fraudulent 
conversion of, the assets all the heirs are necessary 
parties. 45 However, a bill by a legatee against an 
executor to set aside as fraudulent a conveyance 
by the executor is in the nature of a creditor’s bill, 
and the presence of other legatees is not indispensa¬ 
ble to jurisdiction to proceed at the instance of 
complainant. 46 Where, in an action by a judgment 
creditor of an administrator in the nature of a 
creditor’s bill, plaintiff seeks to subject to the pay- 


ants dies, pending suit, his personal 
representatives cannot he brought 
by scire facias on the record, as the 
same judgment cannot be rendered 
and the same execution asserted 
against the surviving defendants 
and the personal representative of 
the dead one. 

Fla.—International Shoe Co. v. Hew¬ 
itt, 167 So. 7, 10, 123 Fla. 587, cit¬ 
ing Corpus Juris. 

Fa.—Mechanics* & Tradesmen's Ins. 
Co. v. Spang, 5 Pa. 113. 

35. Ind.—Murphy v. Tilly, 11 Ind. 
511. 

legatee of stock 

Where will gave person title to 
certain stock directly, such person 
must be joined as plaintiff to suit 
against executor for conversion of 
stock, instituted by receiver pen¬ 
dente lite appointed in action to re¬ 
move executor.—Onondaga Trust & 
Deposit Co. v. Price, 87 N.T. 542. 

38. U.S.—Backer v. Levy, C.C.A.N. 
Y., 82 F.2d 270- 

N.J.—Child v. Wherry, 192 A. 731, 
122 N.J.Eq. 61. 

24 C.J. p 808 note 29. 

37- N.Y.—Squire v. Ordemann, 87 N. 

E. 435, 194 N.Y. 394. 

24 C.J. p 808 note 30. 


3S. S.C.—Smith v. Carrere, 18 S.C. 
Eq. 123. 

24 C.J. p 808 note 3'0. 

39. S.C.—Smith v. Carrere, supra. 

40. Ga.—Thomas v. Hardwick, 1 Ga. 
78. 

24 C.J. p 809 note 32. 

41. Ga.—Sams v. Sams, 103 S.E. 
593, 150 Ga. 245. 

N.Y.—:Hughes v. Hiscox, 174 N.Y.S. 
564, 105 Misc. 521. 

In administrator’s suit against 
bank to recover amount of intestate's 
deposit which was withdrawn by ad¬ 
ministratrix who was supplanted by 
administrator, and wherein deposit 
was applied to administratrix* claim 
for services rendered intestate, bank 
was entitled to have administratrix 
made party.—Shadburn Banking Co. 
v. Streetman, 179 S.E. 377, ISO Ga. 
500, 99 A.L.R. 854. 

Representative of deceased adminis¬ 
trator 

Suit against surety of deceased 
administrator and surety’s wife to 
recover amount misappropriated by 
administrator and to cancel, as 
fraudulent, conveyances from surety 
to his wife, was demurrable for non- 

I joinder of necessary party, where 
personal representative of allegedly 
. defaulting administrator was not 

781 ‘ 


made party defendant.—Mitchell v. 
Turner, 180 S.E. 131, 180 Ga. 591. 
Necessity of suing all wrongdoers 
In suit by representative of infant 
beneficiaries to recover moneys paid 
out of estate, wherein fraud was 
charged as basis of action as against 
one of three executors who signed 
final account, it was incumbent on 
plaintiff to prosecute fraud against 
all who might be liable.—Dolcater 
v. Manufacturers & Traders Trust 
Co., D.C.N.Y., 25 F.Supp. 637, appeal 
dismissed C.C.A., In re Dolcater, 106 
F.2d 30. 

Persons not connected with, sub¬ 
ject of action are not proper parties. 
—Bruun v. Hanson, C.C.A.Idaho, 103 
F.2d 685, certiorari denied Hanson v. 
Bruun, 60 S.Ct. 86, 308 TJ.S. 571, 84 
L.Ed. 479, and conformed to, D.C., 
Bruun v. ^Hanson, 30 F.Supp. 602. 

42. Ga.—Anderson v. Goodwin, 54 
S.E. 679, 125 Ga. 663. 

43. Va.—Jones v. Clark, 25 Gratt 
642, 66 Va. 642. 

44. Ala.—Henley v. Rucker, 93 So. 
879, 208 Ala. 165. 

45. TJ.S.—Bland v. Fleeman, D.C. 
Ark., 29 F. 669. 

Kan.—Price v. Carmean, 18 P.2d 197, 
136 Kan. 744. 

46< U.S.—Fraser v. Cole, Ill., 214 F. 
556, 131 C.C.A. 102. 
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ment of his judgment land the legal title to which 
was in a third person at the time of intestate’s 
death and which the administrator fraudulently 
caused to be conveyed to defendant, such third per¬ 
son and the administrator are necessary parties. 47 

The surety on a representative’s bond is gener¬ 
ally not a necessary party to a suit against the rep¬ 
resentative. 48 So, when a suit is instituted or a 
bill filed to recover property sold illegally by the ad¬ 
ministrator out of the hands of those who had 
purchased or possess it, the sureties on his bond 
are neither proper nor necessary parties. 49 How¬ 
ever, a surety on an executor’s bond may be a 
proper party to a suit charging misappropriation 
of assets of the estate, 50 and it has been held that 
he must be brought in as a party where an issue is 
raised in the action as to the validity of the bond. 51 

§ 745. Other Actions 

a. Actions on joint rights of action or 

joint obligations 

b. ‘ Other particular actions 

a. Actions on Joint Rights of Action or Joint 
Obligations 

A suit on a Joint right of action in favor of decedent 
and others may be prosecuted only by the survivor with¬ 
out joinder of decedent's personal representative as a 
party. If a contract is Joint and several the represen¬ 
tative of one obligor may be sued at iaw in a separate 
action, but except where the statute has changed the 
rule or suit is in equity the representative cannot be 
joined with the survivor as defendant to a suit on an ob¬ 
ligation which is joint or joint and several. 

Actions on joint rights of action in favor of de¬ 


cedent and others . Where one of two or more 
persons having a joint right of action dies, the 
right of action vests in the survivor or survivors. 52 
In consequence, the action must be brought in the 
name of the survivor or survivors alone, and it is 
error to join as plaintiff the personal representative 
of decedent. 53 The personal representative cannot 
sue separately, for the entire legal interest sur¬ 
vives; he must resort to a court of equity to ob¬ 
tain from the survivor decedent’s share of the 
amount recovered. 54 

Actions or suits on joint or joint and several ob¬ 
ligations of decedent and others . If a contract is 
joint and several, the personal representative of 
one obligor may be sued at law in a separate ac¬ 
tion, 55 and it is sometimes permitted by statute that 
the personal representative of a joint obligor may 
be sued alone on the obligation and judgment en¬ 
tered against him. 56 Where the practice remains 
unaffected by statute, if a contract is joint or joint 
and several, the personal representative of a de¬ 
ceased obligor cannot be joined with the survivor 
as a defendant in an action at law on the contract. 57 
The reason given, as respects both classes of con¬ 
tracts, is that the same judgment cannot be ren¬ 
dered against the survivor and personal representa¬ 
tive because one is to be charged de bonis testatoris 
and the other de bonis propriis, 58 and as respects 
contracts which are joint only, and not joint and 
several, a still stronger reason is that the death of 
one joint obligor extinguishes all remedy at law 
against his estate and casts the legal liability under 
the contract on the surviving obligor. 59 However, 
the practice in equity seems to be different, and it 


47 . N.M.—Huneke v. Dold, 32 P. 45, 
7 N.M. 5. 

48 . S.C.—Nelson v. Parson, 198 S.E. 
401, 187 S.C. 478. 

49 . Ga.—Nutting 1 v. Boardman, 43 
Ga. 598. 

50. Ala.—Woods v. Chrissinger, 173 
So. 57, 233 Ala. 575. 

51 . W.Va.—Travis v. Travis, 182 S. 
E. 285, 116 W.Va. 541. 

52 . U.S. — Birdsall v. Delaware & 
Hudson Co., D.C.Pa., 216 F. 717. 

24 C.J. p 807 note 15. 

53. U.S.—Crocker v. Beal, C.C.Mass., 
6 F.Cas.No.3,396, 1 Lowell 416. 

24 C.J. p 807 note 16. 

54. Ala.—Waters v. Creagh, Minor 

p 128. 

N.J.—Freeman v. Scofield, 16 N.J.Eq. 
28. 

55. Fla.—Lee v. Puleston, 137 So. 
709, 102 Fla. 1079. 

24 C.J. p 807 note 18. 

Suit against surety 

A ward or his representative may 


follow guardianship funds, and hold 
the bondsman liable for any deficien¬ 
cy, without making the representa¬ 
tive of the deceased guardian a par¬ 
ty, where the amounts due are ad¬ 
mitted or not controverted. 

N.C.—Morgan v. Morgan, 3 S.E.2d 23, 
215 N.C. 725. 

Tex.—Bacon v. Wright, Civ.App., 52 
S.W.2d 1111, error refused. 

58. Ala—White v. Blair, 173 So. 493, 
234 Ala. 119. 

Fla.—Corlett v. Oliver, 144 So. 877, 
107 Fla 403, rehearing denied 145 
So. 886, 107 Fla 403. 

24 C.J. p 807 note 19. 

57. Colo.—First Nat Bank v. .Riley, 
206 P. 801, 71 Colo. 372, citing Cor¬ 
pus Juris. 

Fla.—Corlett v. Oliver, 145 So. 886, 
107 Fla. 403, denying rehearing 
144 So. 877, 107 Fla. 403—Lee v. 
Puleston, 137 So. 709, 102 Fla. 1079. 
Ill.—Albers v. Holsman, 7 N.E.2d 161, 
289 Ill.App. 239—Stevens v. Catlin, 
44 Ill.App. 114, aflarmed 37 N.E. 
1023, 152 Ill. 56. 
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Iowa.—Barlow v. Scott's Adm’rs, 12 
Iowa 63. 

Ky.—Gillen v. Pence, 4 T.B.Mon. 304 
—Johnson’s Ex’rs v. Deason, 3 
Bibh 259. 

Md.—Hager v. President, Etc., of 
Hagerstown Bank, 113 A. 730, 138 
Md. 252. 

24 C.J. p 807 note 20. 

Joint note 

Joint maker’s executors were not 
entitled to have representative of in¬ 
solvent estate of deceased comaker 
joined as defendant in action on joint 
note.—First Nat. Bank v. Knicker¬ 
bocker, 214 N.T.S. 465, 126 Misc. 467. 
Death of all coobligors 

Whether the contract or obligation 
is joint or joint and several, their 
representatives cannot be joined in 
one action.—Montague’s Ex’x v. Tur¬ 
pin's Adm’x, 8 Gratt. 453, 49 Va. 453 
—24 C.J. p 807 note 20 [b]. 

58. Fla.—Lee v. Puleston, 137 So. 
709, 102 Fla. 1079. 

24 C.J. p 808 note 21. 

59. N.Y.—First Nat. Bank v. Knick- 
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has been held that a bill in chancery on a joint ob¬ 
ligation may 60 and must 61 join as a defendant the 
personal representative of a deceased obligor. 

The common-law rule prohibiting the joinder in 
one action of decedent’s representative and the sur¬ 
viving obligor has in some jurisdictions been con¬ 
sidered unchanged by the adoption of the code sys¬ 
tem of pleading. 62 In other states, however, the 
rule is considered to have been abolished by the 
codes, through necessary implication, and it is held 
that in actions on joint or joint and several obli¬ 
gations the personal representative of a deceased 
obligor may be joined as defendants with the sur¬ 
viving obligors. 63 There are sometimes found ex¬ 
press statutory provisions or rules of court author¬ 
izing the joinder of a surviving obligor and the per¬ 
sonal representatives of the deceased obligor, 64 or 
the substitution, as a codefendant, of the personal 
representatives of an obligor who died after the suit 
was instituted ; 65 but a statute authorizing such 
joinder does not make it obligatory to join the per¬ 
sonal representative with the surviving joint obli¬ 
gor. 66 Even apart from statute, where liability is 
joint and several, one obligor may be sued without 
joining the representative of a deceased coobligor 
as a party defendant. 67 

b. Other Particular Actions 

Persons may or may not be proper or necessary par¬ 
ties, depending on their interest in the controversy, to 
suits to obtain specific performance of a contract of 
adoption, suits for the marshaling of assets, actions for 
the settlement of partnership affairs, actions in connec¬ 
tion with insurance policies, suits for general adminis¬ 
tration of the estate, and other particular actions or suits. 


Action by widow to enforce statutory rights in 
estate. In a widow’s action against the executrix 
of her deceased husband, the widow claiming to be 
entitled to certain personal property by operation of 
law and not under the will, the legatees who are 
interested only in so much of the estate as passed 
by the will and who are represented by the execu¬ 
trix are not necessary parties. 68 

Actions for settlement of partnership affairs. All 
persons whose rights are involved are necessary 
parties to an action involving the settlement of part¬ 
nership affairs concerning which decedent’s estate 
is interested. 69 While the personal representative 
of a deceased partner is ordinarily a proper and nec¬ 
essary party to an action between partners for an 
accounting as to partnership affairs, 70 a deceased 
partner’s representatives are not necessary parties 
in an action by a surviving partner to compel an 
accounting by a third person in possession of part¬ 
nership assets. 71 The beneficiaries under a dece¬ 
dent’s will are not necessary parties to an action 
by the executor against decedent’s surviving part¬ 
ner for an accounting of the good will of the firm 
business ; 72 nor are the heirs of a deceased part¬ 
ner necessary parties to a suit to wind up the part¬ 
nership and to have a receiver appointed to conduct 
the partnership business pending a settlement, where 
their interests were represented by the administra¬ 
tor. 73 Under statute, however, after final distri¬ 
bution of the estate of a deceased partner, his heirs 
are proper parties to a suit against the surviving 
partner to compel an accounting due the estate. 74 


erbocker, 214 N.Y.S. 465, 126 Misc. 
■467. 

24 C.J. p 808 note 22. 

60. Mass.—Fred T. Ley & Co. v. 
Sagalyn, 19 N.E.2d 687, 302 Mass. 
488. 

61. Ky.—White v. Johnson, 4 Dana 
595. 

N.C.—Quince v. Quince, 5 N.C. 160. 

62. N.Y.—Pope v. Cole, 55 N.Y. 124, 
14 Am.R. 198. 

24 C.J. p 808 note 24. 

63. Cal.—Grisingher v. Shaeffer, 76 
P.2d 149, 25 Cal.App.2d 5. 

Wyo.—Fisher v. Chadwick, 34 P. 899, 
4 Wyo. 379, 62 Am.S.R. 38. 

24 C.J. p 808 note 25. 

64. Pa.—Lipschutz v. Lipschutz, 188 
A. 556, 124 Pa.Super. 380. 

Tenn.—Taylor v. Taylor, 5 Humph. 

110 . 

24 C.J. p 808 note 26. 

Principal and surety 

The statute providing that no sure¬ 
ty shall be sued unless his principal 
is joined or unless a judgment has 
previously been rendered against 
principal, except in certain cases, is 


for benefit of surety, and a deceased 
surety’s estate should be accorded 
same rights as would be accorded 
to surety, if living.—Johnson v. First 
Mtg. Loan Co. of San Angelo, Tex. 
Civ.App., 135 S.W.2d 806. 

65. Pa.—Githers v. Clark, 28 A. 232, 

158 Pa. 616. 

24 C.J. p 808 note 27. 

66 . Pa.—Lipschutz v. Lipschutz, 188 
A. 556, 124 Pa.Super. 380. 

67. N.Y.—Rodgers v. Rodgers, 128 
N.E. 117, 229 N.Y. 255, 11 A.L.R. 
274, reversing 176 N.Y.S. 919, 188 
App.Div. 965. 

Va.—Rowland v. Kable, 6 S.E.2d 633, 
174 Va. 343. 

68 . N.Y.—Flatauer v. Loser, 141 
N.Y.S. 951, 156 App.Div. 591, re¬ 
versed on other grounds 104 N.E. 
1123, 211 N.Y. 15. 

69. Ala.—Caheen v. First Nat. Bank, 

159 So. 815, 230 Ala. 105. 

Who liable for indebtedness 

Bill by executor and trustee under 
partners’ wills, raising question 
whether indebtedness contracted by 
partners was debt of partnership or 
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of corporation in which partners 
owned practically equal interest, 
would present controversy in which 
corporation and creditor holding 
claim would be necessary parties.— 
Caheen v. First Nat. Bank, 159 So. 
815, 230 Ala. 105. 

70. N.Y.—Jones v. Gogolick, 29 N. 
Y.S.2d 961, 262 App.Div. 960. 

71. N.Y.—Kade v. Sanitary Fire¬ 

proofing & Contracting Co., 177 N. 
E. 421, 257 N.Y. 203, dismissing 
appeal 236 N.Y.S. 78, 227 App.Div. 
622, decision adhered to on reargu¬ 
ment 238 N.Y.S. 858, 228 App.Div. 
646, dismissal of appeal denied 176 
N.E. 428, 256 N.Y. 371—In re 

Prince’s Will, 252 N.Y.S. 908, 141 
Misc. 600, reversed on other 
grounds 262 N.Y.S. 785, 238 App. 
Div. 855. 

72. N.Y.—Joseph v. Herzig, 131 N. 
Y.S. 321, 72 Misc. 475, affirmed 131 
N.Y.S. 1122, 146 App.Div. 952. 

73. Ark.—James v. Wade, 14 1 S.W 
2d 13, 200 Ark. 786. 

74. Okl.—Reirdon v. Marshall Coun¬ 
ty Court, 81 P.2d 488, 183 OkL 274. 
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Actions in connection with insurance policies . 
Where insured’s estate is insolvent, his administra¬ 
tor is the proper party to sue to recover premiums 
paid by insured in fraud of creditors, out of the 
proceeds of the policies. 75 A policy insuring a 
building against fire is a chose in action and person¬ 
al property, so that the personal representative, and 
not the heirs, is the proper party to sue for a loss 
occurring after the death of insured. 76 Although 
the proceeds of insured’s life policy may inure to 
the exclusive benefit of his widow and children, his 
administrator is a proper party to a suit by insurer 
to cancel the policy, as he would be entitled to re¬ 
ceive the tendered amount of premium paid, with 
interest thereon. 77 

Proceedings for revival of judgment. The per¬ 
sonal representative of a judgment debtor is not a 
necessary party to proceedings to revive a judgment 
which is merely for the sale of land and does not 
grant any personal relief. 78 

Suits for general administration of estate. Where 
suit is brought for a general administration of an 
estate, a properly constituted personal representative 
of the estate is always a necessary party. 79 So, 
where children of a deceased administrator of an 
estate, in which they have no interest, bring an ac¬ 
tion against the administrator de bonis non for a set¬ 
tlement, the original administrator’s estate should 
be administered, and his administrator made a party 
to the action. 80 

Where an administrator with the will annexed, 
who is also testamentary trustee, sues for an ac¬ 
counting and confirmation of various settlements, 
and releases, and one of the legatees is dead, a lega¬ 
tee of the deceased legatee is not a necessary par¬ 
ty; 81 but where the deceased legatee resided in 
another state, and his will was there proved, the leg¬ 
atee under it may be properly joined as a party, 
he having an interest in the controversy adverse to 


plaintiff. 82 Where a surviving husband agreed with 
the heirs of the wife, in the event of the will of the 
wife being set aside, to accept a certain sum of 
money in full, and from it to pay specified sums to 
certain persons, none of whom, after the will was 
annulled, had any interest in the estate or were 
parties in fact to the settlement, it was not neces¬ 
sary that they should be parties to a bill filed by 
the heirs, which related to the final disposition of 
the estate in the hands of the administrator de bonis 
non of the wife. 88 A distributee may join in one 
suit the administrator and a debtor of the estate, 
where both are necessary parties for a settlement 
of the estate, and J:he administrator and debtor were 
on intimate terms with decedent, who intrusted them 
with the management of her business, and each of 
them was indebted to the estate, and the adminis¬ 
trator had not charged his own indebtedness nor at¬ 
tempted to collect that of the debtor. 84 

Suits for marshaling assets. Where a suit is in¬ 
stituted for marshaling assets, the executor or ad¬ 
ministrator must be made a party, 85 and it has been 
considered that legatees 86 and heirs or distributees 87 
are also necessary or proper parties to such a suit. 
Where an executor sues to marshal assets and en¬ 
join pending actions of creditors who are not ex¬ 
pressly named as parties defendant, an interlocutory 
injunction will not be reversed for want of juris¬ 
diction, where on the hearing one of the creditors 
is made a party. 88 

Suit for specific performance of contract of adop¬ 
tion. Where a decedent made a contract to adopt 
a child and to give it a child’s rights in his estate, 
but died without formally adopting the child, and 
an action was brought to enforce specific perform¬ 
ance of the contract so far as the property was con¬ 
cerned, the administrator was properly made a party 
in order that he might be restrained from deliver¬ 
ing the property to the next of kin, 89 although he 


75. Mass.—York v. Flaherty, 96 N. 

E. 53, 210 Mass. 35. 

76- Ky.—Oldham's Trustee v. Bos¬ 
ton Ins. Co., 226 S.W. 106, 189 Ky. 
844, 16 A.L.R. 305. 

77 . U.S.—Jefferson Standard Life 
Ins. Co. v. McIntyre, C.C.A.Fla., 
294 F. 886, reversing, D.C.Fla., 285 

F. 570. 

78. Ky.—Galloway v. Craig, 92 S. 
W. 320, 122 Ky. 447, 29 Ky.L. 1. 

79 . Va.—Hansford v. Elliott, 9 
Leigh 79, 36 Va. 79. 

24 C.J. p 809 notes 38-41. 

80. Ky,—Rawlings v. Rawlings, 112 
S.W. 862. 

81 . N.Y.—Sheldon v. Whitehouse, 
112 N.Y.S. 1079, 60 Misc. 161. 


82. N.Y.—Sheldon v. Whitehouse, 
supra. 

83. N*.H.—Crockett v. Sibley, 61 A. 
469, 73 N.H. 322. 

84 . Va.—Reager v. Chappelear, 51 
S.E. 170, 104 Va. 14. 

85 . W.Va.—American Bank & Trust 
Co. v. Douglass, 83 S.E. 920, 75 W. 
Va. 207. 

86 . S.C.—Fraser v. Charleston, 19 S. 
C. 384. 

87. S.C.—Still v. Wood, 67 S.E. 910, 
85 S.C. 562. 

Devisees charged, with indebtedness 
Devisees who by will were required 

78 * 


to contribute pro rata amount to pay 
estate’s indebtedness could be joined 
by executor in suit to marshal as¬ 
sets.—Hamrick v. Prewett, 164 S.E. 
678, 174 Ga. 895. 

Widow and heirs are properly 
joined as parties defendant to a suit 
by administrator to marshal assets 
and for other connected relief where 
plaintiff had common interest as 
against all defendants and defend¬ 
ants had connected interests as 
among themselves.—Richardson v. 
Adams, 24 S.E. 849, 99 Ga. 81. 

88 . Ga.—Rayan v. Smith, 83 S.E. 
119, 142 Ga. 398. 

89. Cal.—Furman v. Craine, 121 F. 
1007, 18 CaLApp. 41. 
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would not have been a proper party if no affirma¬ 
tive relief had been sought against him. 90 Such a 
suit is maintainable without making the intestate’s 
sisters and brothers parties defendant. 91 

Suits to enforce contribution for overpayment on 
distribution. Distributees of an estate who have 
voluntarily contributed the respective sums with 
which they are chargeable by reason of overadvanc¬ 
es made by the administrator in a partial distribu¬ 
tion of the estate are not necessary parties to a bill 
filed by him to recover contribution from another 
distributee who refuses to reimburse him. 92 

Suit to remove administration into chancery 
court. Only persons whose interests are involved 
in the litigation are necessary parties to a suit to re¬ 
move administration into the chancery court. 93 So 
sureties on an administrator’s borid are not proper 
parties to such a bill. 94 

§ 746. Joinder of Coexecutors or Coadminis¬ 
trators 

a. Actions at law 

b. Suits in equity 

a. Actions at Law 

(1) By executors 

(2) By administrators 

(3) Against executors or administrators 

(1) By Executors 

While at common law all living executors named in 
the will miist join as parties except in actions which an 
executor may maintain in his individual capacity, under 
statute only the executors who have qualified need join, 
omitting those who have not qualified, and qualified 
executors who refuse to join in the action may be made 
parties defendant. An objection for nonjoinder may be 
taken by demurrer if the defect is apparent, and other¬ 
wise by answer. 

The common-law doctrine is that in actions at 
law all the executors named in the will, who are liv¬ 
ing, must join, although some have refused or omit¬ 
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ted to prove the will or to administer the estate. 96 
If the renouncing executor will not join in the suit, 
the practice is to issue the writ in his name and 
then to summon or rule him to proceed, and if he 
will not, the court will give judgment of sever¬ 
ance. 96 The rule does not apply to actions which 
an executor can maintain in his individual capaci¬ 
ty; it has accordingly been held that an executor 
may, without joining him with his corepresentatives, 
maintain an action on a sealed note given to him¬ 
self. 97 Where a will appointing several executors 
makes provision for one acting alone and only one 
proves the will, he alone can maintain an action in 
behalf of the estate. 98 

Rule under statute . The common-law rule has 
been very generally superseded by statutes under 
which the executors who have qualified may main¬ 
tain an action without joining other persons nomi¬ 
nated in the will as executors but who have not qual¬ 
ified. 99 It is usually necessary that all the execu¬ 
tors who have qualified shall join. 1 

Objection for nonjoinder. As appears in Abate¬ 
ment and Revival § 100 b (1), there are decisions 
holding that where all the executors are not joined 
the defect may be availed of only by plea in abate¬ 
ment setting up that there are other executors liv¬ 
ing not named. Under code practice, however, the 
objection is properly taken by demurrer, if the de¬ 
fect appears on the face of the complaint, 2 and oth¬ 
erwise by answer. 3 

At common law, on a plea in abatement, it is suf¬ 
ficient to allege that the person who was not joined 
was constituted executor and is still living, and it is 
unnecessary to allege that he has administered upon 
the estate, 4 but where the statute permits those ex¬ 
ecutors who have qualified to sue without joining 
others it is necessary to allege that the executor not 
joined was qualified. 6 

Joining coexecutors as defendants. Where an 
executor refuses to join or cannot properly join in 
a complaint by a coexecutor for the benefit of the 


90. Cal.—Furman v. Craine, supra. 
Ga.—Copelan v. Monfort, 113 S.E. 
514, 153 Ga. 558. 

9-1. Ga.—Columbus Bank & Trust 
Co. v. Jones, 168 S.E. 561, 176 Ga. 
620. 

92. Ala.—Alexander v. Fisher, 18 
Ala. 374. 

93. Ala.—Stein v. Gordon, 10 So. 

631. 

94. Ala.—MJartin v. Martin, 55 So. 

632, 173 Ala. 106. 

34 C.J.S.—50 


95. Kan.—Insley v. Shire, 39 P. 713, 
54 Kan. 793, 45 Am.S.R. 308. 

24 C.J. p S09 notes 48, 49. 

9 €. N.J.—Cole v. Smalley, 25 N.J. 
Law 374. 

24 C.J. p 810 note 50. 

97. U.S.—Foote v. Noland, 9 F.Cas. 
No.4,915, 5 Cranch C.C. 399. 

98. U.S.—Providence Rubber Co. v. 
Goodyear, R.I., 9 Wall. 788, 19 L. 
Ed. 566. 

99. N.C.—Alston v. Alston, 25 N.C. 
447. 

24 C.J. p 810 note 57 . 
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1 . N.Y.—Matter of Slingerland, 36 
Hun 575, reversing- 3 Dem.Surr. 1. 

24 C.J. p 810 note 58. 

2 . N.Y.—Scrantom v. Farmers’ & 
Mechanics* Bank of Rochester, 33 
Barb. 527, affirmed 24 N.Y. 424. 

3. N.Y.—Scrantom v. Farmers* & 
Mechanics’ Bank of Rochester, su¬ 
pra. 

4. N.J.—Cole v. Smalley, 25 N.J. 
Law 374. 

24 C.J. p 810 note 63. 

5. Me.—Gilman v. Gilman, 54 Me. 
453. 

N.C.—Burrow v. Sellers, 2 N.C. 501. 
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state, the refusing executor may be made a party 
efendant, 6 and it has been held that in an action 
>y an executor to recover money lent by testator the 
oexecut-ors were properly made defendants, with- 
>ut a request that they join as plaintiffs, where they 
vere subservient to the principal defendant and hos- 
ile to plaintiff executor. 7 

(2) By Administrators 

Ordinarily several administrators must sue Jointly, 
ilthough where one refuses to prosecute the action the 
tractice varies as to whether the other representatives 
hould name him as a party plaintiff and then secure a 
udgment of severance or whether the dissenting ad- 
ninistrator should be directly made a party defendant. 

Where there are several administrators their pow- 
;r is joint only and the general rule is that they 
oust sue jointly. 8 Nevertheless an administrator 
nay, without joining his coadministrators, main- 
ain an action for the price of property belonging to 
he estate sold by him; 9 and where an administra- 
or makes an unauthorized loan an action to recover 
t back should be brought in his name alone. 10 On 
l note payable to intestate or bearer, an adminis- 
rator need not sue in his representative character 
>r join his coadministrator as plaintiff ; X1 and where 
ubsequent to a decree in favor of several admin- 
strators some of them are removed action may be 
>rought on the decree in the name of a remaining 
idministrator. 12 An administrator suing to recover 
Lamages for breach of covenant, broken after in¬ 
estate's death, cannot unite with him one who was 
. joint administrator with him in another state, 
:ince the authority of a foreign administrator to sue 
s not recognized. 13 

Where one refuses to prosecute . The practice at 
aw is to bring the suit in the first place in the name 
>f all the administrators, and, if either of them is 
mwilling to have the suit prosecuted in his name 


afterward, the one who has instituted the suit may 
then on a summons have a judgment of severance 
and continue the suit in his own name only; 14 but 
under a statute providing that if the consent of one 
who should be joined as plaintiff cannot be obtained 
he may be made a defendant, on the reason there¬ 
for being stated in the petition, if one of two ad¬ 
ministrators refuses to join in an action on a cause 
of action belonging to the estate the other may bring 
the action, joining the refusing administrator as de¬ 
fendant and stating in the petition the reason there¬ 
for. 1 * 

(3) Against Executors or Administrators 

Generally all executors who have qualified and all 
administrators should be joined as parties defendant to 
an action against the estate; the objection for non¬ 
joinder may be taken advantage of by a motion for non¬ 
suit. 

All the executors who have qualified 16 or all the 
administrators 17 must be made parties defendant to 
an action by which it is sought to charge the es¬ 
tate of a decedent. At common law all persons 
named as executors in the will may be joined as 
parties defendant, although they have not proved 
the will, 18 but it is necessary to join as defendants 
only those who have administered, 19 for a stranger 
is bound to take notice of those only as executors 
who have acted as such. 20 It has been held, how¬ 
ever, that nonresidence of a coexecutor is sufficient 
to relieve plaintiff from the necessity of joining him 
in an action against his coexecutor, 21 and that if one 
of two executors has in his hands the balance re¬ 
maining for distribution an action may be main¬ 
tained against him without joining his coexecutor. 22 
The objection for nonjoinder may be taken advan¬ 
tage of by a motion for nonsuit. 23 In an action 
against two or more executors or administrators the 
defendants are to be considered as an entity so far 
as being parties is concerned. 24 


3. U.S.—Monmouth Inv. Co. v. 

Means, Colo., 151 F. 159, 80 C.C.A. 
527. 

r. N.Y.—Wallach v. Dryfoos, 125 IT. 
Y.S. 305, 140 App.Div. 438. 

J. N.H.—Smith v. Smith, 11 N.H. 
459. 

T.J.—Dickerson v. Robinson, 6 N.J. 

Law 195, 10 Am.D. 396. 

T.Y.—Matter of Slingerland, 36 Hun 
575, reversing- 3 Dem.Surr. 1. 

L Vt.—Aiken v. Bridgman, 37 Vt. 
249. 

.0. Ill.—Thornton v. Smiley, 1 Ill. 
34. 

1. N.Y.—Packer v. Willson, 15 

Wend. 343. 

.2. Ala.—Green v. Foley, 2 Stew. & 
P. 441. 


13. N.C.—Lee v. Gause, 24 N.C. 440. 

14. N.Y.—Tooker v. Oakley, 10 
Paige 288. 

15. Kan.—Rizer v. Gillpatrick, 16 
Kan. 564. 

16. TJ.S.—Irwin v. Larson, C.C.A 
Fla., 94 F.2d 187, 189, 115 A.L.R. 
386, citing Corpus Juris. 

Md.—Murray v. Hurst, 163 A. 183, 
163 Md. 481, S5 A.L.R. 442. 

24 C.J. p 810 note 75. 

17. Mass.—Zwick v. Goldberg, 22 N. 
E.2d 661, 304 Mass. 66. 

24 C.J. p 810 note 76. 

18. Ala.—Williams v. Sims, 8 Port. 
579. 

19. Ky.—Mitchell v. Rice, 6 J.J. 
Marsh. 623. 

24 C.J. p 811 note 78. 
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20. Ky.—Mitchell v. Rice, supra. 

24 C.J. p 811 note 79. 

21. Tenn.—Bledsoe v. Huddleston, 5 
Yerg. 295. 

24 C.J. p 811 note 81. 

22. Ohio.—Negley v. Gard, 20 Ohio 
310. 

23. N.J.—Ryerson v. Ryerson, 4 N. 
J.Law 363. 

24. N.Y.—Bahnsch v. Andrews, 14 
N.Y.S.2d 578, 172 Misc. 61. 

Separate appearance 

Unity of two executors of the 
same person, as defendants in ac¬ 
tion, is dependent on the appearance 
and interposition of an answer by 
only one, and such unity is destroy¬ 
ed when more than one executor, 
through the resort to the court, ap¬ 
pears and joins issue.—Bahnsch v. 
Andrews, supra. 
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b. Suits in Equity 

In equity all the executors who prove the will must 
Join as complainants, but representatives who refuse to 
join should be made parties defendant. It is ordinarily 
not permissible to sue any number less than all the repre¬ 
sentatives unless, perhaps, the character of the relief 
sought makes it unnecessary to Join them. 

By executors or administrators . In equity all the 
executors who prove the will must be joined as com¬ 
plainants, 25 but those who have not proved the 
will need not be joined. 26 If, however, an execu¬ 
tor or administrator who should join as a coplaintiff 
refuses to join in the suit, he should be joined as 
a defendant and the suit cannot be carried on in his 
name as plaintiff without his consent. 27 If one ex¬ 
ecutor renounces, the others may file a bill in their 
name and may make him a party defendant if nec¬ 
essary to bring him before the court, stating in the 
bill the fact of his refusal to join as complainant. 28 
Where a suit is brought by one of two coexecutors 
against the other for a debt due from the latter to 
the estate, the latter should not be made a com¬ 
plainant, but should be made a defendant in the 
character in which he owes the debt. 29 Where 
nothing is involved but the appropriation of money 
a single executor may ask aid of the court for that 
purpose, 30 especially where the other executor is 
personally interested in the fund and is brought 
into court so that he can answer and protect the 
fund in which he is interested in its entirety. 31 

Against executors or administrators. Where 
there are several executors or administrators it is 
not ordinarily permissible to sue any number less 
than all, 32 unless perhaps, where from special rea¬ 
sons shown, the character of the relief sought makes 
it unnecessary to join them. 33 Where one of two 
executors also made trustees in their individual ca¬ 
pacity fails to qualify, the failure to join him as de¬ 
fendant in a suit to foreclose a mortgage given by 
testator does not invalidate a sale in such proceed¬ 
ings where neither the heirs, legatees, cestuis que 
trust, nor the widow as individually vested with the 


remainder or as sole executrix, and trustee, made 
any objection to the foreclosure proceedings to 
which they were necessary parties. 34 

§ 747. Joinder of Representatives of Differ¬ 
ent Estates 

Except in some circumstances, representatives of 
different estates may be joined as parties to a suit 
where their presence is necessary to the adjudication of 
the rights of all parties involved and to the granting of 
full and adequate relief. 

Generally representatives of different estates may 
be joined as parties to a suit where their presence 
is necessary to the adjudication of the rights of 
all parties involved and to the granting of full and 
adequate relief. 36 So, where a person is adminis¬ 
trator of the estates of husband and wife and it is 
doubtful whether the right to a fund is in the es¬ 
tate of husband or wife, he may sue for it in eq¬ 
uity in both characters. 36 However, ’where the 
same person is the representative of two estates 
having adverse interests in certain litigation, there 
is no such proper representation of the parties as 
will justify the court in passing on the issues in¬ 
volved. 37 A count for money had and received or 
for money paid to the use of one person as admin¬ 
istrator of a certain decedent and to another person 
as administrator of another decedent is bad, and 
judgment cannot be rendered thereon against de¬ 
fendants either jointly or severally. 38 A represen¬ 
tative may sue on notes given by a purchaser for 
property received by decedent as his share of the 
estate of another without joining as a party the 
representative of such other's estate. 39 

§ 748. Personal Representative as Party in 
Both Individual and Representative 
Capacity 

In a proper case a personal representative may be 
a party in both his individual and representative capacity. 

A personal representative who is also beneficially 


25. U.S.—Irwin v. Larson, C.C.A. 
Fla., 94 F.2d 187, 189, 115 A.L.R. 
386, citing 1 Corpus Juris. 

24 C.J. p 811 note 84. 

26. N.J.—Rinehart v. Rinehart, 15 
N.J.Eq. 44. 

24 C.J. p 811 note 84. 

27. N.Y.—Wallach v. Dryfoos, 125 
N.Y.S. 305, 140 App.Div. 438. 

24 C.J. p 811 note 85. 

28. N.Y.—Tooker v. Oakley, 10 
Paige 288—Thompson v. Graham, 
1 Paige 384. 


30. N.J.—Personette v. Johnson, 40 
N.J.Eq. 173. 

24 C.J. p 811 note 88. 

31. N.J.—Personette v. Johnson, su¬ 
pra. 

32. N.J.—In re Coursen, 4 N.J.Eq. 
408. 

24 C.J. p 811 note 90. 

33. U.S.—Fraser v. Cole, Ill., 214 F. 
556, 131 C.C.A. 556. 

24 C.J. p 811 note 91. 

34. N.Y.—Steinhardt v. Cunning¬ 
ham, 8 N.Y.S. 627, 55 Hun 375, af¬ 
firmed 29 N.E. 100, 130 N.Y. 292. 


Claimants to assets 

In action against administrator 
for services rendered decedent, 
plaintiff properly joined administra¬ 
tor of another estate possessing and 
claiming certain assets of decedent. 
—Security Nat. Bank v. Mosier, 272 
P. 434, 134 Okl. 17. 

36. Va.—Brent v. Washington, 18 
Gratt. 526, 59 Va. 526. 

37. Conn.—Hewitt v. Sanborn, 130 
A. 472, 103 Conn. 352. 

38. N.J.—Sibbit v. Lloyd, 11 N.J. 
Law 163. 


29. N.J.—Ransom v. Geer, 30 N.J. 
Eq. 249. 


35. N.J.—Snediker v. Potts, 178 A. 
573, 13 N.J.Misc. 356. 
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39. Ga.—Lamar College v. Wells, 86 
S.E. 223, 144 Ga. 114. 
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interested in the estate may sue both in his repre¬ 
sentative and in his individual capacity^ such action 
involving no misjoinder, 40 and in a proper case a 
personal representative may be sued as a party in 
both his individual and his representative capaci¬ 
ty. 41 In a suit by an heir against the executor in 
his personal capacity for land rents accruing after 
testator’s death, it is proper to require that the ex¬ 
ecutor be also made a party in his representative 
capacity. 42 

§ 749. Personal Representative as Plaintiff 
and Defendant in Same Action 
Whether a personal representative may be both 
plaintiff and defendant in the same action is con¬ 
sidered supra § 689. 

§ 750. Intervention 

Subject to the discretion of the court, an executor 


or administrator, creditor, heir or legatee, or other per¬ 
son may be permitted to intervene in an action affecting 
decedent's estate, depending on his interest in the mat¬ 
ter in litigation and the propriety of adjudicating the 
rights of the parties in the one action. 

As a general rule, an executor or administrator 
may be permitted to intervene in a pending action 
or suit if it is necessary to do so to protect some 
right or interest of the estate affected by the pro¬ 
ceeding, 43 but the right of intervention is ordinarily 
subject to the discretion of the court. 44 The per¬ 
sonal representative may insist on being made a 
party to a bill against the heir for the discovery of 
assets and their application to the payment of 
debts, 45 or to a suit by an heir or distributee to re¬ 
form a deed of land to decedent so as to establish 
decedent's ownership of the entire interest in the 
property; 46 and one who is an acknowledged rep¬ 
resentative of a decedent should be allowed on ap¬ 
plication to intervene in a special proceeding in the 


40. Md.—Noel v. Noel, 195 A. 315, 
321, 173 Md. 152, citing Corpus JtL- 
ris. 

24 C.J. p 812 note 95. 

Trader Pennsylvania, rules of civil 
procedure 

Pa.—Jenkins v. Pennsylvania Power 
Co., 89 Fittsb.Leg.J. 67. 

41 . Kan.—Holland v. White, 194 P. 
645, 108 Kan. 167. 

Md.—Wlodarek v. Wlodarek, 175 A. 

455, 167 Md. 556. 

24 C.J. p 812 note 96. 

42 . Ind.—Life v. Stricler, 156 N.E. 
575, 87 Ind.App. 281. 

43 . Ind.—Stafford v. Davidson, 47 
Ind. 319. 

N.Y.—Amsterdam First Nat. Bank v. 
Shuler, 47 N.E. 262, 153 N.Y. 163, 
60 Am.S.R. 601, reversing 89 Hun 
303, 69 N.Y.St. 287, 35 N.Y.S. 171. 
Va.—Walsh v. Walsh, 12 S.E.2d 757 
177 Va. 174. 

Intervention held proper 

(1) In action by trust benefici¬ 
ary's administrator against trustee's 
estate, superior court sitting as a 
probate court had jurisdiction to en¬ 
ter an order authorizing trustee’s 
administrator to participate in an 
accounting proceeding by the benefi¬ 
ciary's administrator against a third 
party.—In re Brown's Estate, 110 P. 
2d 867, 7 Wash.2d 717. 

(2) One of three executors was 
entitled to intervene as executrix in 
suit based on fraud brought by rep¬ 
resentative of infant beneficiaries 
against the other two executors and 
other defendants, only on condition 
that she also intervene individually, 
since she stood in same position as 
her coexecutors, as respects liabil¬ 
ity; in such case, she must be align¬ 
ed as a party defendant.—Dolcater 
v. Manufacturers & Traders Trust 


Co., D.C.N.Y., 25 F.Supp. 637, appeal 
dismissed, C.C.A., In re Dolcater, 106 
F.2d 30. 

(3) In action by alleged surviving 
partner against alleged partnership 
debtor, administratrix of estate of 
alleged deceased partner, who denied 
existence of partnership and who did 
not agree with plaintiff as to the 
portion in which they were to share 
in amount to be recovered, had the 
right to intervene in such action— 
De Coe v. Johnson, 202 P. 362, 54 
Cal.App. 592. 

Intervention in another capacity 

(1) Where an administrator had 
the right to intervene in replevin, 
the fact that he, in his individual 
right, or as agent, was plaintiff in 
the original action, did not affect 
such right to intervene, the issue re¬ 
maining being that of immediate 
right to possession.—Brandenburg v. 
Carmichael, 185 N.W. 486, 192 Iowa 
694. 

(2) Under a statute providing that 
new parties may be brought in by 
intervention or order of court, one 
before the court as executrix can 
only become a party in her individ¬ 
ual capacity by one of those meth¬ 
ods.—Stockton Building & Loan 
Ass’n v. Chalmers, 17 P. 229, 75 Cal. 
332, 7 Am.S.R. 173. 

(3) Where a receiver is not enti¬ 
tled to file a judgment creditor’s bill 
to recover property fraudulently 
conveyed by a decedent unless the 
administrator refuses to do so, the 
fact that such receiver is also the 
administrator does not entitle him 
to an amendment to have himself 
brought in as administrator.—Steph¬ 
enson v. Purchase, 192 N.W. 647, 222 
Mich. 208. 

Petition for intervention in suit 
by decedent’s daughter to reform 
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deed to mother so as to establish 
mother’s ownership of entire inter¬ 
est therein did not have to be veri¬ 
fied; fact that petition showed af¬ 
firmatively that there were substan¬ 
tially no debts and sufficient person¬ 
al property to pay them did not pre¬ 
clude intervention as against motion 
for denial of intervention in nature 
of general demurrer; allegation that 
administrator desired to be made 
party defendant was held inadver¬ 
tent and not to affect right of ad¬ 
ministrator to .allowance of petition. 
—Beasley v. Thompson, 186 S.E. 672, 
182 Ga. 614. 

Application of statute 
A statute requiring the court to 
direct "parties” whose presence is 
necessary for a complete determina¬ 
tion of the controversy to be brought 
,in, and to permit persons who have 
an interest in the subject of the ac¬ 
tion to intervene on their applica¬ 
tion, does not apply where a party 
dies after suit is brought against 
him and his estate seeks to inter¬ 
vene in his place.—Callanan v. 
Keeseville, A. C. & L. C. R. Co., 95 
N.Y.S. 513, 515, 48 Misc. 476. 

44. U.S.—In re Dolcater, C.C.A.N.Y., 
In re Dolcater, 106 F.2d 30, dis¬ 
missing appeal, D.C., Dolcater v. 
Manufacturers & Traders Trust 
Co., 25 F.Supp. 637. 

Discretion held not abused 

Order denying executrix right to 
intervene as party complainant ex¬ 
cept on conditions which would re¬ 
quire dismissal of suit for lack of 
jurisdiction was not abuse of discre¬ 
tion.—In re Dolcater, supra 

45. Ky.—Cosby v. Wickliffe, 7 B. 
Mon. 120. 

46. Ga.—Beasley v. Thompson, 186 
S.E. 672, 182 Ga 614. 
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surrogate's court to which decedent was a party. 47 
So also the executor or administrator of a deceased 
defendant in attachment may proceed for the vaca¬ 
tion of the attachment. 48 

Where one of several makers of a note dies, his 
representative may appear as a party defendant to 
contest the validity of the note. 49 In a vendor’s 
suit against the purchaser's assignee, praying for 
a sale of the land by a receiver and the application 
of the proceeds to the price, the purchaser’s admin¬ 
istrator may be made a party on his application. 50 
In a suit by a client against her attorneys to set 
aside an assignment of her interest in the estate of 
her father on a contest of the will, the executors, 
being accountable to any one entitled to receive de¬ 
cedent’s property, were entitled to intervene. 51 
Where a mortgage and the debt secured thereby 
pass from the intestate as a gift causa mortis, the 
administrator can intervene in the suit on the mort¬ 
gage only at the request of the donees and for their 
benefit. 52 

On the other hand, where the personal repre¬ 
sentative has no interest in the subject matter of 
the suit, he may be denied the right to intervene. 53 
So, where a suit is brought for partition between 
heirs of decedent, the administrator cannot inter¬ 
vene asking for a sale of the land to make assets 
or interfere in the proceeding in any manner; 54 
and where a personal representative asking permis¬ 


sion to intervene alleges his representative capacity 
it is not proper to admit him as a party without first 
compelling him to prove his legal appointment, al¬ 
though his representative capacity is not denied nor 
is any proof given that he had not been appointed. 55 
Where one heir sues the others on an alleged con¬ 
tract with the ancestor whereby after administra¬ 
tion plaintiff would be entitled to a distribution of 
all the property remaining in the hands of the ad¬ 
ministrator, the latter has no interest in the con¬ 
troversy and violates no obligation of his trust by 
not intervening. 56 In an action concerning land 
between the devisees of a testator and parties de¬ 
riving title from the executor, it is proper to refuse 
to compel the executor to intervene. 57 

By special or temporary administrator . In a 
proper case, a special or temporary administrator 
may be permitted to intervene in an action affecting 
the interests of the estate. 58 So a special adminis¬ 
trator is properly allowed to become a party to a 
bill by an heir of decedent against one charged to 
have fraudulently procured a conveyance from de¬ 
cedent and to have converted personal property. 59 

By succeeding representative. An administrator 
may intervene in a suit against a former adminis¬ 
trator in which interests of the estate are directly 
involved. 60 Where, on the filing of a bill by one 
coexecutor against another, complainant filed a peti¬ 
tion to remove his coexecutor, which was met by 


47. N.Y.—In re Burridge's Estate, 
255 N.Y.S. 581, 234 App.Div. 457, 
reversing 251 N.Y.S. 206, 140 Misc. 
574. 

24 C.J. p 812 note 4. 

4a Va.—Wilson v. Wilson, 1 Hen. 

& M. 15, 11 Va. 15. 

6 C.J. p 435 note 14. 

49. Tex.—Womack v. Shelton, 31 
Tex. 592. 

50. Ga,—Couch v. Crane, 82 S.E. 
459, 142 Ga. 22. 

51. N.D.—Moran v. Simpson, 173 N. 
W. 769, 42 N.D. 575. 

52. Me.—Borneman v. Sidlinger, 18 
Me. 225. 

53. Neb.—Anglim v. City of Omaha, 
299 N.W. 353. 

Intervention held properly denied 

(1) Generally.—Houze v. Lazard, 
C.C.A.Cal., 106 F.2d 707. 

(2) Where assets of estate had 
been divided between the two bene¬ 
ficiaries thereof, and certain bonds 
as part of the division were assigned 
to one of the beneficiaries as his 
property, there were thereafter no 
persons or interests for whose bene¬ 
fit the executor had right to admin¬ 
ister the property and his petition to 
intervene in litigation involving the 
bonds was properly dismissed.—Bos- 


serman v. Watson, 298 N.W. 804, 230 
Iowa 627. 

(3) Husband, as administrator of 
his wife's estate, was held not enti¬ 
tled to intervene in action against 
husband individually for purpose of 
enforcing claim against plaintiffs 
for wrongful death of wife, where 
no claim was made by plaintiffs 
against wife's estate, and estate 
would not be affected by judgment 
against husband, notwithstanding 
that husband as administrator would 
otherwise have difficulty in obtain¬ 
ing service on other party.—Hutte- 
ball v. Montgomery, 60 P.2d 80, 187 
Wash. 407. 

(4) Where will directing executor 
to pay off mortgages on certain real¬ 
ty out of “further assets" of estate 
conferred no power of sale on execu¬ 
tor, executor would not be permitted 
to intervene in suit by residuary 
legatees for partition of lots which 
belonged to deceased and obtain or¬ 
der authorizing sale of lots and ap¬ 
plication of proceeds to payment of 
mortgages.—Clarke v. Wineke, 4 S. 
E.2d 523, 216 N.C. 238. 

54. Ind.—Clayton v. Bough, 93 Ind. 

85. 

W.Va.—George v. Brown, 99 S.E. 

509, 84 W.Va. 359. 
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55. Conn.—Hamilton v. Damphear, 
7 A. 19, 54 Conn. 237. 

56. Cal.—In re Healy, 70 P. 455, 137 
Cal. 474. 

57. Tex.—Bennett v. Kiber, 13 S.W. 
220, 76 Tex. 385. 

58. Ga.—Hayes v. Hayes, 73 S.E. 
659, 137 Ga. 362. 

Title to property 

Where complaint for land was 
brought by one who claimed title to 
the property sued for under a deed 
from his mother, it was alleged that 
the mother had died since the execu¬ 
tion of the deed, leaving no property 
and no administrator, and that de¬ 
fendants named in the petition, to¬ 
gether with plaintiff, were all of the 
heirs at law of decedent, one show¬ 
ing that he was the duly appointed 
and qualified temporary administra¬ 
tor of decedent, and that he was in 
possession of the property sued for, 
was, on his intervention duly filed 
praying that he be made a party 
defendant, properly allowed to be¬ 
come a party defendant to such suit. 
—Hayes v. Hayes, supra. 

59. V.t .—Slafter v. Savage, 95 A. 
790, 89 Vt. 352. 

60. Cal.—In re Olcese's Estate, 36 
P.2d 2X5, 1 CaLApp.2d 72. 
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an answer and a cross petition for the same relief 
with reference to complainant, whereupon the pro¬ 
bate court removed both and appointed an adminis¬ 
trator with the will annexed, the latter was entitled 
to intervene and maintain the bill alone for the ben¬ 
efit of the estate. 61 A temporary administrator may 
be permitted to intervene in a suit on behalf of the 
estate instituted by a former representative whose 
authority terminated after a prior appeal of the suit 
and who was thereafter dismissed from the suit. 62 
So also a resident appointed as dative testamentary 
executor may intervene in a suit brought on behalf 
of the estate by one who was the foreign executor 
but who had failed to qualify within the state. 63 

By creditor. In a proper case the interests of a 
creditor in decedent’s estate may be protected by in¬ 
tervention. 64 So, in a suit by an administrator to 
recover a fund belonging to the estate, it is proper 
to allow a creditor seeking to charge the fund with 
the payment of a debt to intervene. 65 However, in 
a suit by a creditor against a personal representa¬ 
tive to recover a claim against the estate, other 
creditors have no right to intervene and become co¬ 
defendants. 66 

By heir or legatee. Heirs may be permitted to 
intervene in a suit by the personal representative to 
quiet title to water rights, at least where the repre¬ 


sentative consents. 67 Where a disputed claim 
against an estate has been referred under the stat¬ 
ute and the proceeding has assumed the status of 
an action in the supreme court, a legatee cannot in¬ 
tervene on the ground of collusion between the ad¬ 
ministrator and the claimant and consequent danger 
to his legacy. 68 

Other persons may 69 or may not 70 be permitted 
to intervene in actions affecting a decedent’s es¬ 
tate, depending on their interest in the matter in 
litigation and the propriety of adjudicating the 
rights of all parties in the one action. One who ac¬ 
quired from decedent’s heirs decedent’s interest in 
real estate may intervene and defend a claim against 
the estate; 71 but persons whose interest in the es¬ 
tate has not been recognized or established may not 
intervene in a suit by an administrator on an insur¬ 
ance policy payable to the administrator of insured’s 
estate. 72 

§ 751. Joinder of Personal Representatives in 
Actions by Legatees or Distributees 

Personal representatives may and should be joined 
as parties in actions by legatees or distributees where 
they have an interest in the subject of the action and 
their presence is necessary to a proper decree. 

In an action by legatees or distributees, the per- 


61- U.S.—Monmouth Inv. Co. v. 
Means, Colo., 151 F. 159, 80 C.C.A. 
527. 

62. Tex.—Traders & General Ins. 
Co. v. Davis, Civ.App., 142 S.W.2d 
826, error dismissed, judgment 
correct. 

63. La.—Boyd v. Heine, 6 So. 714, 
41 La.Ann. 393. 

64. Ga.—Beall v. Francis, 137 S.E. 
251, 163 Ga. 894. 

Suit to enforce lien 
Creditor was held entitled to in¬ 
tervene in suit against estate to en¬ 
force lien on assets.—Thorne v. 
Webster, 213 N.W. 646, 193 Wis. 97. 

65. W.Va.—Dudley v. Niswander, 
64 S.E. 745, 65 W.Va. 461. 

66. Pa.—Hassing-er v. Hassinger, 20 
Pa.Co. 485. 

67. Wyo.—Bamforth v. Ihmsen, 204 
P. 345, 28 Wyo. 282, rehearing de¬ 
nied 205 P. 1004, 28 Wyo. 282. 

68. N.Y.—Honigbaum v. Jackson, 
90 N.Y.S. 182, 97 App.Div. 527. 

69. Particular persons 

(1) Where a bill was filed to mar¬ 
shal the assets of an insolvent es¬ 
tate and among the debts due by 
decedent was one due as guardian of 
his two daughters both of whom 
were married at the death of the 
father, and the husband of one of 
the daughters was a party to the 


original bill, and was charged with 
wasting the assets to a large 
amount, and pending these proceed¬ 
ings the two daughters by their next 
friend came in and were made par¬ 
ties by petition setting up the debt 
due them by their father and pray¬ 
ing that it should be settled to their 
sole use, and before any final decree 
one of the daughters died leaving 
minor children, it was held that the 
right to a settlement Was sufficiently 
asserted by the mother during her 
lifetime to authorize the children to 
come in by petition and assert the 
right for their own benefit as sur¬ 
vivors.—Polhill v. Neal, 50 Ga. 146. 

(2) Where an equity suit in the 
nature of a creditor's bill was 
brought against a decedent and oth¬ 
ers, and an award of a distributive 
share of decedent’s estate had been 
made by the orphans' court to one 
of defendants in the equity suit, but 
such defendant had received and 
misappropriated certain stocks 
which belonged to decedent and the 
master in the equity suit had recom¬ 
mended a decree against her, and 
by reason of these facts complain¬ 
ant in the equity suit asked a spe¬ 
cial lien on the award to the dis¬ 
tributee and asked to intervene in a 
petition filed by the executor in the 
orphans' court, which latter petition 
set forth the above facts and fur¬ 
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ther set forth that defendant dis¬ 
tributee would be unable to reim¬ 
burse the estate in case a final de¬ 
cree was rendered against her in 
the equity proceeding and the estate 
had to pay the amount thereof, it 
was held that the complainant in the 
equity suit should be permitted to 
intervene in the proceeding in the 
orphans' court.—Kern’s Estate, 5 Pa. 
Dist. 117, 17 Pa.Co. 437. 

70. Right dependent on escheat 
In a proceeding by the administra¬ 
tor of an intestate estate for inter¬ 
pleader against several defendants 
claiming to be heirs, and in this re¬ 
spect contesting with each other, 
the superior court has no jurisdic¬ 
tion to determine whether the estate 
has escheated, and therefore one 
who claims an interest in the estate 
only in the event that there are no 
heirs has no right to be made a par¬ 
ty defendant by intervention for the 
purpose of showing that none of the 
defendants are heirs, and that the 
estate has escheated.—Duggan v. 
Lamar, 35 S.E. 670, 110 Ga. 470—24 
C.J. p 813 note 20. 

71. Colo.—Gordon-Tiger Min. & Re¬ 
duction Co. v. Loomer, 115 P. 717, 
50 Colo. 409. 

72. La.—Cherry's Succession v. 
Metropolitan Life Ins. Co., App., 
176 So. 645. 
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sonal representative may be joined as a party where 
his presence is necessary to a proper decree. 73 So 
it is generally necessary that the administrator be 
made a party in an action relating to personal prop¬ 
erty brought by one in his capacity as an heir or 
distributee of the estate of a decedent. 74 

On the other hand, decedent’s personal represen¬ 
tative need not be joined as a party to a suit by leg¬ 


atees or distributees where he has no interest in the 
subject of the action. 75 The executor of a will 
which was never probated is not a necessary party 
to a suit by testator’s widow to enforce a settlement 
agreement superseding the will. 76 The administra¬ 
tor is not a necessary party in litigation between 
devisees. 77 


G. PROCESS AND APPEARANCE 


§ 752. Process 

Where an action is brought against a personal rep¬ 
resentative, he must be served with process. This rule 
applies to actions against a nonresident personal repre¬ 
sentative, although under statute process may be served 
on his designated resident agent, or on sureties on his 
bond. Process must be served within the time specified 
by statute. 

To give a court jurisdiction to render judgment 
against a personal representative, service of proc¬ 
ess on him is necessary, 78 unless, as stated infra § 
755, he voluntarily appears; and service on a per¬ 
son not at the time a personal representative is 
not binding, so far as his representative capacity 
is concerned. 79 Similarly, where a personal repre¬ 
sentative is a party plaintiff in an action and a 
cross bill is filed, the personal representative must 
be served with process in order to be subject to the 
judgment on the cross bill. 80 Where a person is 
sued in his official capacity as personal representa¬ 
tive, he cannot be made liable in his individual ca¬ 


pacity unless he consents or is properly served with 
legal process, 81 but it has been held that if he is 
sued both individually and as personal representa¬ 
tive only one copy of the citation need be served. 82 
Actual notice to the attorney of the personal rep¬ 
resentative is not sufficient process, unless such at¬ 
torney may be deemed authorized to receive serv¬ 
ice of process. 83 A recital, in an order making 
the administrator a party on the death of decedent, 
that he had been served, does not prevent his show¬ 
ing that he was not served. 84 

Nonresident personal representatives . The mere 
fact that a nonresident is made a personal repre¬ 
sentative does not eliminate the necessity of proc¬ 
ess in order to give the court jurisdiction of actions 
by or against such representative. 85 However, 
where a nonresident obtains an appointment as per¬ 
sonal representative the court may require him to 
submit to service of summons in an action to de- 


73. N.J.—Downing- v. Risley, 15 N. 
J.Eq, 93. 

Ohio.—Chapman v. Loveland, 11 
Ohio St. 214. 

Interest in recovery of damages 
Where the legatee of an undivided 
half interest in a firm and the execu¬ 
tors contracted in writing under seal 
with decedent’s partner for a final 
accounting of the firm’s business, 
the agreement providing that on vio¬ 
lation of its provisions by either 
party the other should be entitled 
to recover liquidated damages, al¬ 
though the legatee was the legal 
owner of the bequest by reason of 
the executor's assignment thereof to 
him, the executors had an interest 
in the liquidated damage clause and 
in the other undivided half of the 
firm’s assets in an adjustment of 
the accounts, and the legatee could 
not assign the cause of action be¬ 
longing to himself and the executors 
jointly, or sue alone, and hence the 
legatee’s assignee could not sue 
without joining the executors.—Por¬ 
ter v. Baldwin, 123 N.Y.S. 1043, 139 
App.Div. 278. 


74. Vt.—Buck v. Hunter, 126 A. 504, 

98 Vt. 163. 

18 C.J. p 907 note 14. 

75. N.C.—Oliveira v. University of 

North Carolina, 62 N.C. 69. 

Particular actions 

(1) Executor of deceased soldier 
was not necessary party in suit by 
heirs to compel continued payment 
of war risk insurance installments 
where, under statute, award was not 
payable to estate, but to heirs.— 
Hatch v. U. S., D.C.N.Y., 29 F.2d 213. 

(2) Administrator of decedent was 
held not necessary party in suit by 
heirs against attorneys for damages 
for negligence in matters connected 
with estate, where heirs themselves 
employed attorneys.—Pranceschi v. 
De Tord, C.C.A.Puerto Rico, 71 F.2d 
95. 

(3) If defendant bank delivered 
property and funds of deceased per¬ 
son to his son, on depositor’s forged 
signature, it is liable to depositor’s 
daughter for he*- interest in such 
estate as for conversion, and the le¬ 
gal representatives of father’s es¬ 
tate are not necessary parties to her 
suit.—Tarwater v. Donley County 
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State Bank, Tex.Civ.App., 277 S.W. 
17$. 

76. Ill.—Stipanowich v. Sleeth, 181 
N.E. 632, 349 Ill. 98. 

77. Anz.—Brought v. Howard, 249 
P. 76, 30 Ariz. 522, 48 A.L.R. 1347. 

78. Md.—Watkins v. State, 161 A. 
173, 162 Md. 609. 

Mass.—Bateman v. Wood, 9 N.E.2d 
375, 297 Mass. 483. 

Minn.—Kertson v. Johnson, 242 N.W. 

329, 185 Minn. 591, 85 A.L.R. 1. 

24 C.J, p 816 note 70. 

75. N.Y.—Pierce v. Mutual Life Ins. 

Co. of New York, 190 N.Y.S. 50. 

24 C.J. p 816 note 70 [dj. 

80. Ala.—Paulling v. Creagh, 63 
Ala. 398. 

81. N.J.—Boyle v. Nolan, 8 A. 2d 
358, 123 N.J.Law 365. 

82. Tex.—Owsley v. Paris Exch. 
Bank, 1 Tex.Unrep.Cas. 93. 

83. Md.—Watkins v. State, 161 A. 
173, 162 Md. 609. 

84. Ga.—Dozier v. Richardson, 25 
Ga. 90. 

85. Mass.—J. Cushing Co. v. Brook¬ 
lyn Trust Co., 126 N.E. 429, 235 
Mass. 171. 
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termine the liability of the estate on a claim not 
provable in course of administration, 86 and it has 
been held that even if a nonresident personal rep¬ 
resentative is not properly served by publication, 
if such representative has acted as representative 
within the state of the forum, the representative 
may be compelled by the court to come in and be 
made a party to an action or suit relating to prop¬ 
erty of the estate within the state of the forum. 87 
Jurisdiction cannot be acquired as to an action 
against a personal representative for a money judg¬ 
ment by reason of service of process against the 
nonresident personal representative in the state 
where he resides, 88 nor is substitute process suf¬ 
ficient in the case of a suit by an assignee of a 
bond and mortgage to enjoin collection by the 
heirs, devisees, or personal representatives. 89 
Likewise, where equitable relief is sought against 
personal representatives and devisees and legatees 
to enforce an agreement of the deceased, the fact 
that defendants, nonresidents of the county in 
which suit was brought, were served with summons 
outside the county does not confer jurisdiction of 
the persons of defendants. 90 However, in the case 
of an action in rem against a nonresident personal 
representative, involving property within the for¬ 
um, process by publication is sufficient to confer 
jurisdiction of the defendant, in both his individual 

86. Minn.—State v. Rock County 
Prob. Ct, 68 N.W. 1063, 66 Minn. 

246. 

24 C.J. p 816 note 72. 

87. Ga.—Faughnan v. Bashlor, 136 
S.E. 545, 163 Ga. 525. 

88. Nev.—Perry v. Edmonds, 84 P. 

2d 711, 59 Nev. 60. 

Statute inapplicable 
A statute permitting acquisition of 
jurisdiction over a nonresident per¬ 
sonal representative as to a suit on 
a rejected claim, being limited to 
actions in rem, does not apply to an 
action for money judgment, even 
though by ^statute no execution is¬ 
sues on the judgment in the statu¬ 
tory suits upon rejected claims.— 

Perry v. Edmonds, supra. 

89. N.J.—Hartman v. Collum, 11 A. 

2d 67, 126 N.J.Eq. 629, reversing 
Hartman v. Gindorff’s Heirs, 5 A. 

2d 686, 125 N.J.Eq. 325. 

Reason for role 

Such suit is one in personam.— 

Hartman v. Collum, supra. 

90. Mo.—State ex rel. Nute v. 

Bruce, 70 S.W.2d 854, 334 Mo. 1107. 

91. N.Y.—Howard v. Marlin-Rock- 
well Corporation, 281 N.Y.S. 666, 

156 Misc. 358. 

Denial of application for service by 
publication 

The remedy of one filing claim 


and representative capacities. 91 

Under statutes nonresident executors are re¬ 
quired, before entering on the duties of their trust, 
to appoint resident agents on whom process may 
be served. 92 Under some statutes service on the 
sureties on the bond of a nonresident representa¬ 
tive is authorized to be given the same effect as 
though service were made on the representative. 98 

Time of service . Statutory provisions as to the 
time of serving process must be strictly complied 
with. 94 Under statutes requiring the service of 
summons within a year after the commencement 
of the action, and providing that an action may be 
commenced against a personal representative with¬ 
in a year after the issuing of letters testamentary 
or of administration, and the bringing of new par¬ 
ties to an action and the service of summons on 
them, where an action has properly commenced 
against the heirs of a decedent, and an administra¬ 
tor is afterward appointed, the court may order 
him to be brought in as a party and summons 
served over a year after the commencement of 
the action but within a year of his appointment. 95 

§ 753 .. - Coexecutors or Coadministrators 

The general rule is that all personal representatives 
must be served with process, but the rule is subject ' 1 to 
limitations. 

ment and is at all times subject to 
its jurisdiction.—Lisbon Sav. Bank 
& Trust Co. v. Moulton’s Estate, N. 
H., 22 A.2d 331. 

Effect of constructive service 

Under statute constructive service 
of summons or notice of suit on non¬ 
resident executrix by service on des¬ 
ignated resident agent binds execu¬ 
trix in representative capacity, and 
also personally as to matters accru¬ 
ing in administration of estate.— 
Royalty v. Florida Nat. Bank of 
Jacksonville, 173 So. 689, 127 Fla. 
618. 

Motion to quash, denied 

Service of process by publication 
and by service of summons on non¬ 
resident’s resident agent is not 
quashable, whether or not the sub¬ 
ject of the suit is within the court’s 
jurisdiction, since the question of 
jurisdiction could be subsequently 
determined where administration of 
estate was within court’s jurisdic¬ 
tion.—Royalty v. Florida Nat Bank 
of Jacksonville, supra. 

93. Pa.—Andreas v. Paul, 31 Pa. 
Dist. & Co. 33—McCahan v. Reed¬ 
er, 10 Pa.Dist. 298, 25 Pa.Co. 148. 

94 Ind.—Carter v. Spencer, 4 Ind. 
78—Jones v. Roland, 8 Blackf. 272. 

95. Cal.—Churchill v. Woodworth, 
84 P. 155, 148 Cal. 669, 113 Am.S.R. 
324. 


against decedent’s estate for error, 
if any, in denial of claimant's appli¬ 
cation to supreme court for order to 
publish summons against estate rep¬ 
resentative, residing in another 
state, was by appeal therefrom, not 
motion in accounting proceeding for 
trial of claim by court and jury.— 
In re Fogel’s Estate, 27 N.Y.S.2d 389, 
176 Misc. 368. 

92. N.H.—Lisbon Sav. Bank & 

Trust Co. v. Moulton’s Estate, 22 
A2d 331. 

R.I.—Gorman v. Stillman, 54 A 934, 
25 R.I. 55. 

Mode of service 

Where service of process in an ac¬ 
tion against a nonresident personal 
representative may be made on a 
resident agent or attorney, such 
service may be either by personal 
service or by substituted service.— 
Camden Auto Co. v. Mansfield, 113 A 
175, 120 Me. 187. 

Non-compliance 

The facts that nonresident execu¬ 
tor had failed to appoint a resident 
agent to receive service of process, 
and that no service in the state had 
been made on executor, would not 
preclude rendition of judgment 
against him in proceeding, of which 
he had actual notice, to establish a 
creditor’s claim against estate, since 
an executor is a creation of the law 
belonging in state of his appoint- 
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It has been said that process served on one of 
several personal representatives will bind the es¬ 
tate, 96 but, as a general rule, where suit is brought 
against two or more personal representatives they 
must all be served with process. 97 Service of proc¬ 
ess on one will not authorize a judgment against 
all, 98 and according to some decisions service must 
be made on all to authorize a judgment against any 
one of them, 99 although there is also authority for 
the view that the case may proceed to judgment 
as to those who were served. 1 The rule requiring 
service as to all is subject to some limitations. 
Thus it has been held that if process is served on 
one and returned “not found” as to the others plain¬ 
tiff may take judgment against all, 2 and where one 
is a nonresident process may be served on those 
who are residents and plaintiff may proceed to 
judgment against them. 3 

§ 754. - Defects, Objections, and Amend¬ 

ments 

Mere irregularities in the process may be disregard¬ 
ed, and a defective process may be amended. Certain 
defects in the return are, however, fatal. 

A mere omission in the process to cite a personal 
representative in his representative capacity does 
not invalidate the process, 4 and the fact that the 
prayer for process did not describe defendant in 
a representative capacity is a mere irregularity 
subject to waiver by an acceptance of process. 5 
A citation against “the estate” of a named dece¬ 
dent is not objectionable. 6 Irregularities in process 
against a personal representative cannot be taken 


advantage of by a stranger to the suit. 7 Process 
defective for failure to allege defendant's repre¬ 
sentative capacity may be amended, 8 and process 
against defendant personally may be amended so 
as to charge him in a representative capacity. 9 
Where by statute process may be served on the 
sureties of the bond of a nonresident personal rep¬ 
resentative, see supra § 752, failure of the return 
to state that the personal representative is a non¬ 
resident within such statute is a fatal defect. 10 
Likewise a motion to strike a return will be grant¬ 
ed where it states that process was served on an at¬ 
torney, but not that the attorney represented the 
estate which is sued. 11 

§ 755. Appearance 

An appearance by a defendant personal representa¬ 
tive confers jurisdiction on the court and imposes on 
defendant notice of all subsequent proceedings. An ap¬ 
pearance other than special appearance cures an omis¬ 
sion of, or defect in, process. 

Appearance affects the personal representative 
with notice of all the subsequent proceedings. 12 
An appearance by the executor individually, as at¬ 
torney for the widow, cannot hind the estate, 13 and 
an appearance by one executor does not bind a co- 
executor; 14 but where the personal representative 
is sued in his representative capacity his applica¬ 
tion for time to discharge the obligation in ques¬ 
tion as an individual constitutes an appearance so 
as to justify a personal judgment. 16 An adminis¬ 
trator by moving to dismiss for want of demand 
thereby enters his appearance to the action. 16 So, 


96. N.Y.—Kirchner v. Muller, 5 N.* 
Y.S.2d 161, 254 App.Div. 302, modi¬ 
fied on other grounds 19 N.E.2d 
665, 280 N.Y. 23, 127 A.L.R. 681. 

97. Iowa.—U. S. Rolling Stock Co. 
v. Potter, 48 Iowa 56. 

24 C.J. p 817 note 79. 

98. Va.—Myrick v. Adams, 4 Munf. 
366, 18 Va. 366. 

24 C.J. p 817 note 80. 

99. Ala.—Owen v. Brown, 2 Ala. 
126. 

Miss.—Barnes v. Jarnagin, 20 Miss. 
108. 

1. Ga.—Wynn v. Booker, 26 Ga. 553. 
24' C. J. p 817 note 82. 

2. Ky.—Moore v. Paul, 2 Bibb. 330. 

3. Ala.—Hansom v. Jacks, 22 Ala. 
549. 

24 C.J. p 817 note 84. 

Power of attorney 

A power of attorney by a nonresi¬ 
dent personal representative author¬ 
izing a resident personal representa¬ 
tive to accept service in any suit 
arising out of the administration of 
the estate does not authorize an ac¬ 
ceptance of process in an action 


against the personal representative* 
individually.—Osterling v. Common¬ 
wealth Trust Co. of Pittsburgh, D. 
C.Pa., 35 F.Supp. 704, affirmed, C.C. 
A., 115 F.2d 809. 

4. Cal.—Los Angeles First Nat. 
Trust & Savings Bank v. Superior 
Court in and for Los Angeles 
County, 270 P. 710, 94 Cal.App. 79. 

Effect of pleading representative ca¬ 
pacity 

(1) In an action by a personal 
representative, if the bill contains 
proper allegations to show that com¬ 
plainant is entitled to relief as ex¬ 
ecutor or administrator he need not 
be so styled in the process.—Mat¬ 
thews v. Hoagland, 21 A. 1054, 48 N. 
J.Eq. 455—24 C.J. p 828 note 42. 

(2) Likewise it is not necessary 
that a defendant to a bill in equity 
sought to be charged as a personal 
representative be described as execu¬ 
tor or administrator in the process 
where the bill sets forth facts suffi¬ 
cient to show that he is liable in 
that capacity.—Matthews v. Hoag¬ 
land, supra—Evans v. Evans, 23 N.J. 
Eq. 71. 


5. Ga.—Emmett v. Dekle, 64 S-E. 
682, 132 Ga. 593. 

6. La.—New Orleans v. Stewart, 28 
La. Ann. 180. 

24 C.J. p 817 note 86. 

7. Pa.—Helfrich v. Stem, 17 Pa. 
143. 

8. Ark.—Richardson v. Hickman, 32 
Ark. 406. 

9. Mass.—Lester v. Lester, 8 Gray 
437. 

10. Pa.—Andreas v. Paul, 31 Pa. 
Dist. & Co. 33. 

11. Pa.—McCaffrey v. Boner, 36 Pa. 
Dist. & Co. 513. 

12. Ala.'—Duffee v. Buchanan, 8 Ala. 
27. 

13. N.Y.—Mathushek & Son Piano 
Co. v. Weld, 158 N.Y.S. 169, 94 
Misc. 282. 

14. Ala.—Terry v. Lindsay, 3 Stew. 
& P. 317. 

15. Ark.—Edmondson v. Boyd, 120 
S.W.2d 561, 196 Ark. 954. 

16. Ky.—Tipton v. Richardson, 54 
S.W. 738, 21 Ky.L. 1195. 
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where the personal representative substitutes for 
the defendant decedent and sets up defenses and 
files a cross bill, such acts constitute an appear¬ 
ance. 17 An appearance by attorney is a sufficient 
appearance by an administrator in an action on a 
claim against an estate where a judgment is ren¬ 
dered by agreement against the estate, 18 and where 
an executor is sued in both his individual and his 
representative capacity he is entitled to appear in 
each capacity by a different attorney. 19 So, where 
two persons were sued as partners and one of them 
died, and his executor was substituted as a party 
of record, and at the trial the attorney who had 
entered an appearance for the two partners ap¬ 
peared for the surviving partner and the estate of 
the deceased partner, the case could proceed to 
judgment against the executor. 20 

Process is not necessary to make a personal rep¬ 
resentative a party to the suit when he comes vol¬ 
untarily into court and asks to be made such; 21 
and by voluntarily appearing and answering an 
administrator against whom a suit in which his 
intestate was defendant is sought to be revived 
waives want of proper service on decedent, 22 or, it 
has been held, failure to file claims in accordance 
with statutory requirements. 23 So, where the 
personal representative appears in an action and 
demurs and answers therein, this sufficiently shows 
jurisdiction of the court over his person, 24 and 
such appearance waives any defect in the service 
on him 25 A general appearance by a defendant 


personal representative cures any defect in the ju¬ 
risdiction of the court as to his person. 26 On the 
other hand, a special appearance to challenge the 
jurisdiction of the court will not amount to waiver 
of process or notice, 27 nor will a special appear¬ 
ance of heirs in an action against the personal rep¬ 
resentative on a claim against the estate estop them 
from denying the legal effect of an attachment 
which has been levied on property in the hands of 
the personal representative. 28 

Where defendant’s administrators filed a paper 
reciting that defendant had died and that they were 
the administrators and praying that they be per¬ 
mitted to defend the action, this was in substance 
a general appearance by them. 29 When an admin¬ 
istrator appears in a proceeding for the allowance 
of a claim against the estate he represents, and 
asks to have the order of allowance vacated, and 
for leave to defend, this amounts to a general ap¬ 
pearance in the case, and the court thereby obtains 
jurisdiction over the entire proceedings. 30 Where 
an action is brought against a nonresident executor 
of a foreign estate and lands in which defendant 
has no interest other than as executor are attached 
in the action and service obtained on the foreign 
executor by publication, and he files an answer de¬ 
fending for the estate, the court acquires no juris¬ 
diction to render a judgment against him individ¬ 
ually, notwithstanding the allegations of the peti¬ 
tion or the fact that he may have incurred a per¬ 
sonal liability to plaintiff on the claim sued on. 31 


H. PLEADING 

1. Rules Applicable to Actions Generally 


§ 756. In General 

A person sued as executor or administrator is, for 
the purposes of pleading, separate and distinct from the 
same person sued as an individual. 


A person sued as executor or administrator is, 
for the purposes of pleading, a separate and dis¬ 
tinct person from the same person sued as an in- 


17 . Tenn.—American Nat. Bank v. 
Tinsley Millinery Co., 100 S.W.2d 
665, 20 Tenn.App. 459. 

la Ind.—Collins v. Rose, 59 Ind. 33. 

19. N.Y.—Roche v. O’Connor, 88 N. 
Y.S. 968, 95 App.Div. 496. 

24 C.J. p 818 note 7. 

20. Pa.—Taylor v. Siers, 63 Pa- 
Super. 564. 

21. Mass.—Bateman v. Wood, 9 N. 
E.2d 375, 297 Mass. 483—La Presti 
v. Burton, 2 N.E.2d 1018, 295 Mass. 
6 . 

24 C.J. p 817 note 94. 

Executor’s mere suggestion of de¬ 
fendant’s death, is not “voluntary ap¬ 
pearance.”—La Presti v. Burton, su¬ 
pra. 

Motion by executor to stay pro¬ 
ceedings until determination of in¬ 


solvency proceedings in probate 
court is a “general” and “voluntary 
appearance” which entitled plaintiff 
to prosecute action against executor, 
notwithstanding plaintiff had not 
taken out citation requiring executor 
to appear.—La Presti v. Burton, su¬ 
pra. 

22. Iowa.—Campbell v. Collins, 132 
N.W. 381, 152 Iowa 608. 

24 C.J. p 817 note 95. 

23. Ind.—Morrison v. Kreamer, 58 
Ind. 38, overruling Stanford v. 
Stanford, 42 Ind. 485. 

24 C.J. p 817 note 96. 

24. Cal.—Le Mesnager v. Variel, 77 
P. 988, 144 CaL 463, 103 Am.S.R. 
91. 

25. Mo.—Madison County Bank v. 
Suman, 79 Mo. 527. 
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26. Mass.—Rosenblatt v. Foley, 147 
N.E. 558, 252 Mass. 188. 

Premature appearance which does 

not mislead the adversary does not 
cure a tardy citation.—Finance Cor¬ 
poration of New England v. Parker. 
146 N.E. 696, 251 Mass. 372. 

27. Okl.—Fabian v. Griesel, 73 P.2d 
180, 181 Okl. 137. 

28. N.C.—Price v. Askins, 194 S.E. 
284, 212 N.C. 583. 

29. Mass.—Garber v. Hirsh, 114 N. 
E. 670, 225 Mass. 422. 

30. Neb.—Dredla v. Baache, 83 N. 
W. 916, 60 Neb. 655. 

31. Kan.—Edwards v. Puterbaugh, 
121 P. 1116, 86 Kan. 758. 
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•dividual. 32 

The joinder of causes of action by or against 
personal representatives in their individual and rep¬ 
resentative capacities is treated in the title Actions 
§§ 76, 97, 98, and 101. 

§ 757. Declaration, Petition, Complaint, or 
Bill 

A personal representative, bringing suit as such, is 
not excused by his lack of real knowledge of the facts 
from failure to make allegations apprising defendant of 
what he must meet. 

The fact that an executor or administrator, in 
bringing a suit in his representative capacity, has 
no real knowledge of the facts of the case, does 
not excuse him for failure to make such allega¬ 
tions in his complaint as will apprise defendant of 
what he is expected to meet. 33 

A petition in a suit against an executor, insti¬ 
tuted in one county, which alleges that defendant 
resides in another county and fails to allege that 
the estate was being administered in the former 
county, is insufficient to support a judgment by de¬ 
fault. 34 

§ 758. - Allegations of Representative 

Capacity and Authority to Sue or 

Be Sued 

a. Actions by personal representatives 

b. Actions against personal representa¬ 

tives 

a. Actions by Personal Representatives 

(1) Allegations of representative capac¬ 

ity 

(2) Allegations of authority to sue 


§ 758 

(1) Allegations of Representative Capacity 

An executor or administrator suing in a representa¬ 
tive capacity must make it appear from his pleading 
that he Is so suing; and, while it has been held de¬ 
sirable, or even necessary, for this purpose, that he de¬ 
scribe himseif “as executor'' or “as administrator" in 
the caption or commencement of the pleading, it is gen¬ 
erally held sufficient if the allegations in the body show 
that he sues in a representative capacity. 

If an executor or administrator sues in a repre¬ 
sentative capacity, it must appear from the decla¬ 
ration, petition, or complaint that the suit is brought 
by him in such capacity. 35 There is considerable 
confusion and uncertainty in the decisions as to 
what is necessary to distinguish an action which is 
brought in a representative capacity from one 
brought as an individual. 36 It has been held that 
the mere use of the word “executor” or “adminis¬ 
trator” of a designated person, following plain¬ 
tiff’s name in the caption or commencement of the 
pleading, sufficiently shows that the suit is brought 
in a representative capacity; 37 but there is author¬ 
ity that, where the pleading describes plaintiff with 
the word “executor” or “administrator,” instead of 
using the words “as executor” or “as administra¬ 
tor,” and the body of the pleading contains no aver¬ 
ment showing representative capacity, the suit will 
be considered as brought in plaintiff’s individual 
capacity, the designation being merely descriptio 
personae, 38 unless the petition again mentions 
plaintiff as a distinct party suing in his own right, 
thus making evident an intention to proceed in 
both capacities. 39 

While it has been said that it is better pleading 
to describe plaintiff “as executor” or “as adminis¬ 
trator” in the caption or commencement of the 
pleading, 40 it is very generally held that it will be 
sufficient if the allegations in the body of the plead¬ 
ing show that plaintiff sues in a representative ca¬ 
pacity, 41 even though the caption contains no de- 
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32. N.T.—Williams v. Fischlein, 129 
N.T.S. 129, 144 App.Div. 244. 

33. U.S—Slocum v. Erie R. Co., D. 
C.N.Y., 36 F.2d 277. 

34. Tex.—Rogers v. Harrison, 1 
Tex.App.Civ.Cas. § 494. 

35. Fla.—Clonts v. Cline, 131 So. 
321, 100 Fla. 1449. 

Tex.—Guest v. Phillips, 34 Tex. 176. 
24 C.J. p 821 note 49. 

Affidavit of demand by plaintiff, 
suing in the capacity of an adminis¬ 
tratrix, need not aver that affiant is 
the administratrix.—Newlin v. Adair, 
84 A. 1028, 26 Del. 441. 

36. Ala.—Lucas v. Pittman, 10 So. 
603, 94 Ala. 616. 

37. D.C.—Jordan v. Hamlink, 21 D. 
C. 189. 

24 C.J. p 821 note 51. 


38. Cal.—Scott v. Remley, 6 F.2d 
536, 119 Cal.App. 384. 

Fla.—Goldman v. Hall, 155 So. 117, 
115 Fla. 165—-Clonts v. Cline, 131 
So. 321, 100 Fla. 1449. 

24 C.J. p 821 notes 52, 53. 

39. Tex.—McKee v. Ellis, Civ.App., 
83 S.W. 880. 

40. Ala.—Baber v. McEntire, 135 So. 
581, 223 Ala. 263. 

Wyo.—Walther v. Steward, 88 P.2d 
475, 478, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

24 C.J. p 822 note 54. 

41. Ala.—Baber v. McEntire, 135 So. 
581, 223 Ala. 263. 

Ky.—Phillips' Committee v. Ward’s 
Adm’r, 43 S.W.2d 331, 333, 241 Ky. 
25, citing Corpus Juris. 

Wyo.—Walther v. Steward, 88 F.2d 
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475, 478, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

24 C.J. p 822 notes 55, 57, p 828 note 
43. 

“Whether the plaintiff has institu¬ 
ted an action in a representative or 
individual capacity, and whether the 
words following his name are to be 
deemed descriptive of his person or 
of the character in which he sues, is 
to be determined from all the allega¬ 
tions of the pleading.”—Thurmond v. 
Guyan Valley Coal Co., 102 S.E. 221, 
85 W.Va. 501. 

Allegations held sufficient to show 
that suit was brought in representa¬ 
tive capacity. 

Ala.—Birmingham Ry., Light Sc 
Power Co. v. Morris, 50 So. 198, 163 
Ala. 190. 
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scriptive words of any character; 42 in other 
words, if the title of the action does not declare 
the character in which plaintiff sues, the omission 
may be supplied in the body of the declaration. 43 
There is authority that the words "as executor” 
or "as administrator” in the caption sufficiently 
show that suit is brought in a representative ca¬ 
pacity and that these words need not be repeated 
in the body of the pleading. 44 

Where a bill recites that complainant is the 
administrator of a certain estate, but does not 
indicate that it is filed by him solely as administra¬ 
tor, the suit will be deemed to be brought by him 
individually and as administrator; 45 and where 
plaintiff sues as an administrator, and his plead¬ 
ings are not amended to show that he prosecuted 
the suit in any other capacity, he must be treated 
as having sued in such capacity alone, and not as 
trustee of an express trust. 46 

Consistency of description. It has been held 
that, where the declaration is in a representative 
capacity, but concludes the ad damnum to the rep¬ 
resentative personally, it is bad, since it cannot be 
determined whether the recovery was sought by 
plaintiff as administrator or in his own right, 47 
although there is authority for the contrary view. 48 
If there are several counts in a declaration and 
the first describes the cause of action as accruing 
to plaintiff as executor, the other counts need not 
describe him as executor or allege that the right 
of action accrued to him as such. 49 It has been 
held that, where a declaration alleges in the com¬ 
mencement that plaintiff was decedent’s executor 
and in a subsequent part that he took out letters 
of administration, the declaration is insufficient, 
since it fails to show whether plaintiff is executor 
or administrator; 50 but it has also been considered 
that a description of plaintiff as administrator in 


the caption may be disregarded where in the body 
of the complaint it appears that plaintiff is execu¬ 
tor. 51 

Rejection of descriptive words as surplusage . If 
a personal representative brings suit on a cause of 
action which he must or may bring in his individ¬ 
ual capacity and the pleading states a good cause 
of action in that capacity, the use of the words 
"executor or administrator” will be considered 
merely descriptive of the person and, not being es¬ 
sential in the pleading to his right of recovery, 
may be rejected as surplusage; 52 but it has been 
held to be otherwise where the word "as” pre¬ 
cedes the words designating the representative ca¬ 
pacity, as the descriptive part is then of substance 
and cannot be regarded as immaterial. 53 Where 
an administrator sues properly in his capacity as 
such, his allegation of another capacity, as for in¬ 
stance that he is attorney in fact for the heirs, may 
be treated as surplusage. 54 

(2) Allegations of Authority to Sue 

While there is authority to the effect that a per¬ 
sonal representative need allege nothing to show his au¬ 
thority to sue in that capacity, other decisions require 
that he state in a direct and issuable form the facts 
showing such authority, although no particular form 
of words is essential. 

There is authority holding or indicating that in 
an action by a personal representative as such, all 
that is necessary to be shown is that he is suing 
in a representative capacity, and that nothing need 
be alleged to show his right or authority to sue in 
that capacity. 55 On the other hand, it has been 
required that plaintiff state in a direct and issuable 
form the facts showing his right or authority to sue 
in a representative capacity, such as the fact that 
the will has been proved. 56 No particular form 
of words is absolutely essential to show such au¬ 
thority, but the fact must appear substantially so 


Ga.—Kirkpatrick v. Faw, 180 S.E. 
727, 180 Ga. 764. 

Mich,—Golly v. Armstrongs Estate, 
183 N.W. 778, 215 Mich. 190. 

Neb.—Blatchford v. Palmer, 241 N. 

W. 757, 123 Neb. 8. 

24 C.J. p 821 note 48 [a], p 822 note 
55 [a3. 

42. Neb.—-Williams v. Eikenbary, 54 
N.W. 852, 36 Neb. 478. 

43. N.T.—S til well v. Carpenter, 2 
Abb.N.Cas. 238. 

Wyo.—Walther v. Steward, 88 P.2d 
475, 478, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

44 . Ala.—Lucas v. Pittman, 10 So. 
603, 94 Ala. 616. 

24 C.J. p 822 note 59. 


45. N.J.—Lake v. Weaver, 86 A. 817, 
80 N.J.Eq. 395, affirmed 86 A. 821, 
80 N.J.Eq. 554. 

46. Mo.—Sommer v. Franklin Bank, 
83 S.W. 1025, 108 Mo.App. 490. 

47. Ala.—Trott v. Birmingham Ry., 
Light & Power Co., 39 So. 716, 144 
Ala. 383. 

Colo.—Luncan v. Whedbee, 4 Colo. 
143. 

48 . Vt.—Trask v. Karrick, 89 A. 472, 
87 Vt. 451. 

49. Conn.—Bulkley v. Andrews, 39 
Conn. 523. 

24 C.J. p 822 note 62. 

50. Ky.—Rowan v. Lee, 3 J.J. Marsh. 
97. 


51. Mo.—Fuggle v. Hobbs, 42 Mo. 
537. 

52. Ala.—Stewart v. Williams, 140 
So. 624, 25 Ala.App. 46. 

24 C.J. p 822 note 65. 

53. Ga.—Gilbert v. Hardwick, 11 
Ga. 599. 

24 C.J. p 823 note 66. 

54. La.—McNeil’s Succession, 9 La. 
Ann. 113. 

55. Ala.—Winner, Klein & Co. v. 
First Nat. Bank, 130 So. 900, 222 
Ala. 57. 

24 C.J. p 826 notes 7, 8. 

56. N.C.—Simons v. Southern Home 
Ins. Co., 164 S.E. 730, 203 N.C. 146. 

24 C.J. p 826 note 9, p 828 notes 33, 
37. 
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that issue may be made on the allegation if it is 
proper to do so, 57 and a mere description of plain¬ 
tiff as executor or administrator in the commence¬ 
ment of the bill is not sufficient. 58 The pleading 
must allege the appointment of plaintiff as executor 
or administrator, 59 or facts from which appoint¬ 
ment will be necessarily inferred. 60 A statement 
that plaintiff was duly appointed executor or ad¬ 
ministrator, 61 and that he is now in the active dis¬ 
charge of his duties, 62 has been held sufficient, but 
there is authority that a mere allegation of due 
appointment is insufficient. 63 A proper and suffi¬ 
cient way to show authority is to allege that plain¬ 
tiff is executor or administrator by virtue of let¬ 
ters issued by a probate court of some county, giv¬ 
ing the name of the court and the time at which 
the letters were issued. 64 It is not necessary to 
set forth the facts showing that the probate court 
had jurisdiction, 66 but a bill is deficient if it shows 
that the will was proved in, 66 or that the admin¬ 
istrator was appointed by, 67 a court other than the 
proper one. 

While it would be better to allege directly that 
letters testamentary or of administration have been 
issued, 68 such allegation is unnecessary if this fact 
appears from other facts stated. 69 It has been 
held, however, that a bill in equity must show that 
letters testamentary or of administration have been 
granted to complainant, 70 and allege that he has 
qualified as such. 71 It is not usual or necessary 
to state when the testator or intestate died. 72 Al¬ 
though there is contrary authority, 73 it has been 
held that, if the bill is filed by one as executor, the 
will must be pleaded or exhibited. 74 It is not 

57. Minn.—Chamberlain v. Tiner, 18 
N.W. 97, 31 Minn. 371. 

24 C.J. p 827 note 11. 

Allegations held sufficient 
Idaho.—Cleland v. McLaurin, 232 
571, 40 Idaho 371. 

Or.—Marshall v. 

425, 98 Or. 500. 

Tex.—Ferguson v. Ferguson, Civ. 

App., 13 S.W.2d 456, error refused. 

24 C.J. p 827 note 10. 

Allegations held insufficient 
Ga.—Jennings v. Longino, 186 S.E. 

672, 182 Ga. 632. 

Mont.—Henderson v. Daniels, 205 P. 

964, 62 Mont. 363. 

58. Mich.—Middlesworth v. 

2 Mich. 425, 57 Am.D. 136. 

59. W.Va.—Byer v. Paint Creek Col¬ 
lieries Co., 86 S.E. 476, 76 W.Va. 

641. 

24 C.J. p 827 note 12. 

60. Mo.—Bird v. Cotton, 57 Mo. 568. 

61. Cal.—Collins v. O’Daverty, 68 P. 

327, 136 Cal. 31. 

24 C.J. p 827 note 14. 


proper for an executor who sues to describe him¬ 
self merely as “personal representative” of the de¬ 
cedent; he should describe himself as “executor.” 75 
It has been held that acceptance of the trust arid 
qualification need not be alleged, as both art im¬ 
plied in the grant and issuance of letters testa¬ 
mentary, 76 but there is also authority for the view 
that such an allegation is necessary. 77 

In a suit to enjoin a sale under a trust deed, 
brought by an executor, a petition which alleges 
that plaintiff is the qualified independent executor 
of the will of decedent, that the will has been duly 
probated in the probate court of a designated coun¬ 
ty, and that independent administration by the ex¬ 
ecutor has been continuously and is still open and 
pending, and that there has been no distribution of 
the estate, sufficiently shows the executor’s author¬ 
ity to prosecute the suit, without alleging the con¬ 
dition of the estate, the time of his qualification, 
the terms of the will, and what act he is perform¬ 
ing, and sufficiently shows why the heirs do not 
prosecute. 78 

In an action by an administrator de bonis non , the 
complaint must state the name of the former rep¬ 
resentative and allege nonpayment to him; 79 and, 
although there is contrary authority, at least as to 
a bill in equity, 80 it has been held that it should 
also allege his death or resignation, the revocation 
of his letters, or his discharge by the court. 81 

Continuance of authority. Where a complaint 
in an action by an administrator shows that plain¬ 
tiff was appointed as administrator only a few days 
before the action was brought, and it is not shown 

72. Miss.—Bosbel v. Thigpen, 92 So. 
823, 75 Miss. 308. 

73. Ala.—Webb v. Sprott, 144 So. 
569, 225 Ala. 600. 

74. Ark.—Trapnall ▼. Burton, 24 
Ark. 371. 

75. W.Va.—Capehart v. Hale, 6 W. 
Va. 547. 

76. Colo.—Mattison v. Childs, 5 Colo. 

78. 

77. Tex.—Wilson v. Hall, 36 S.W. 
327, 13 Tex.Civ.App. 489. 

76. Tex.—Taylor v. Williams, Civ. 
App., 105 S.W. 837, reversed on 
other grounds 108 S.W. 815, 101 
Tex. 388. 

79. Ind.—Griffith v. Fischli, 4 
Blackf. 427—Vanblaricum v. Yeo, 2 
Blackf. 322. . 

80. Ala.—Baber v. McEntire, 135 
So. 581, 223 Ala. 263. 

81. Minn.—Hamilton v. Mclndoo, 84 
N.W. 118, 81 Minn. 324. 

24 C.J. p 827 note 25. 


F. 


Marshall, 194 F. 


Nixon, 


62. N.C.—Little v. Rhyne, 190 S.E. 
725, 211 N.C. 431. 

63. U.S.—Otto v. Regina Music-Box 
Co., C.C.N.J., 87 F. 510. 

24 C.J. p 827 note 15. 

64. Minn.—Chamberlain v. Tiner, 18 
N.W. 97, 31 Minn. 371. 

24 C.J. p 827 note 16. 

65. N.Y.—Cohu v. Hus son, 21 N.E. 
703, 113 N.Y. 662, affirming, 14 Daly 
200, 6 N.Y.St. 292. 

66. N.J.—Pelletreau v. Rathbone, 1 
N.J.Eq. 331. 

67. Ky.—Walter’s Adm’r v. Ken-! 
tucky Traction & Terminal Co., 266 
S.W. 887, 206 Ky. 100. 

68. Minn.—Chamberlain v. Tiner, 18 
N.W. 97, 31 Minn. 371. 

Mo.—Dodson v. Scroggs, 47 Mo. 285. 

69. Minn.—Chamberlain v. Tiner, 18 
N.W. 97, 31 Minn. 371. 

70. N.J.—Stover v. Reading, 29 N. 
J.Eq. 152. 

24 C.J. P 828 note 39. 

71. N.C.—Belloat v. Morse, 3 N.C. 
157. 
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that he has since been discharged, it need not be 
alleged that he is still qualified to act as administra- 
tor. 82 If the suit is brought by an administrator 
durante absentia, it must be alleged that the execu¬ 
tor continued absent at the time of bringing the 
action. 83 

b. Actions against Personal Representatives 

If it is sought to hold an executor or administrator 
liable, in his representative capacity, it must be alleged 
that he is being sued as such; and, while it has been held 
desirable, or even necessary, for this purpose, that he be 
described with the words “as executor” or “as adminis¬ 
trator,” such description need not appear in the caption 
or commencement of the pleading, it being sufficient if 
the allegations in the body show that he is being sued 
in a representative capacity. 

In an action against an executor or administra¬ 
tor it is necessary to allege that he is sued as ex¬ 
ecutor or administrator if it is sought to hold him 
liable as such, 84 although the rule appears to be 
different where a representative is, by order of 
court, made a party to an action commenced by his 
decedent. 85 The word “as” prefixed to the title 
of defendant indicates that he is sued in his rep¬ 
resentative capacity, 86 and in such case the action 
cannot be regarded as against him individually. 87 
If, however, he is designated “executor” or “ad¬ 
ministrator,” without the word “as” prefixed, the 
word “executor” or “administrator” may be con¬ 
sidered merely description of the person and the 
action may be considered as brought against him 
in his individual capacity, 88 unless the pleading 
contains other averments sufficiently showing that 
he is sued in his representative capacity, no par¬ 


ticular form of words being required. 89 It is not 
necessary that a defendant to a suit in equity 
sought to be charged as a personal representative 
be described as such in the commencement or con¬ 
clusion of the bill, where the bill sets forth facts 
sufficient to show that he is liable in that capac¬ 
ity. 90 Where the complaint in an action against 
an executor contains several causes of action sep¬ 
arately stated, an allegation showing defendant’s 
representative character need not be contained in 
each count; one allegation at the conclusion of the 
complaint is sufficient. 91 

Rejection of descriptive words as surplusage . 
Where suit is brought against a personal repre¬ 
sentative on a cause of action for which he can be 
held liable only in his individual capacity, the 
pleading is not vitiated by describing him therein 
as executor or administrator, but such description 
may be rejected as surplusage, because the naming 
of defendant as executor or administrator neither 
adds to nor diminishes his individual responsibility, 
and is matter of form and not of substance. 92 So, 
where an action is brought the object of which is 
to charge defendant individually, and a legal 
ground for the individual liability of the repre¬ 
sentative is set forth in the pleading, the fact that 
he was named therein as executor does not vitiate 
the pleading, and this allegation may be treated as 
surplusage, 93 and it has been said that under these 
circumstances it is not improper to name defendant 
as administrator by way of description or for the 
purpose of showing the circumstances of the trans¬ 
action and the origin of the liability. 94 


82. S.C.—Nohrden v. Northeastern R. 
Co., 32 S.E. 524, 54 S.C. 492. 

83. Pa.—Lewis v. Ewing-, 3 Serg. & 
R. 44. 

84. U.S.—Sullivan v. Associated Bill¬ 
posters & Distributors of U. S., D. 
C.N.Y., 272 F. 323. 

N.Y.—Leonard v. Pierce, 75 N.E. 313, 
182 N.Y. 431, 1 L.R.A.,N.S., 161, af¬ 
firming 87 N.Y.S. 978, 94 App.Div. 
266, motion denied 71 N.E. 1133, 
179 N.Y. 560. 

Okl.—Fluke v. Douglas, 13 P.2d 210, 
211, 158 Okl. 300, citing Corpus 
Juris. 

24 C.J. p 824 note 79. 

Failure to state capacity in. prayer 
for process 

Where a petition alleges that it is 
against defendant as administratrix, 
the death of defendant’s intestate, her 
qualification as administratrix, and 
her consent to be sued within twelve 
months from her qualification, and 
prays the cancellation of mortgages 
executed by intestate and other re¬ 
lief against defendant as adminis¬ 
tratrix, and where service of the 


petition is acknowledged, and process 
and service thereof, and the twelve 
months’ exemption from suit is 
waived in an entry indorsed on the 
petition and signed by one as attor¬ 
ney for defendant, as administra¬ 
trix, such defendant, as administra¬ 
trix, is the party to the suit, not¬ 
withstanding in the prayer for proc¬ 
ess her representative character is 
not stated.—Emmett v. Dekle, 64 S.E. 
682, 132 Ga. 593. 

Personal liability not negatived 

In an action against an administra¬ 
tor for injuries to plaintiff by rea¬ 
son of an unsafe building, an allega¬ 
tion that defendant is administrator 
and as such in possession of the 
property does not necessarily nega¬ 
tive his personal liability.—Bannigan 
v. Woodbury, 122 N.W. 531, 158 Mich. 
206, 133 Am.S.R. 371. 

85 . Okl.—Fluke v. Douglas, 13 P.2d 
210, 158 Okl. 300. 

86 . N.Y.—Austin v. Munroe, 47 N.Y. 
360—Yates v. Hoffman, 5 Hun 113. 


302—Hailey v. Wheeler, 49 N.C, 
159. 

88 . Ga.—Stubbs v. Fourth Nat. Bank 
of Macon, 77 S.E. 893, 12 Ga.App. 
539. 

Ind.—Waldrip v. McConnell, 84 N.E. 
517, 42 Ind.App. 54. 

24 C.J. p 824 note 81. 

89. Nev.—First Nat. Bank v. Abel, 

41 P.2d 1061, 1062, 56 Nev. 6, 

citing Corpus Juris. 

24 C.J. p 824 note 82. 

90. Or.—In re Carlson’s Estate, 40 
P.2d 743, 744, 149 Or. 314, quoting 
Corpus Juris. 

24 C.J. p 828 note 46. 

91. Cal.—Mosely v. Heney, 6 P. 134, 
66 Cal. 478. 

24 C.J. p 825 note 87. 

92. Mo.—Blair v. Hall, App., 201 S. 
W. 945. 

24 C.J. p 825 notes 91, 92. 

93. Okl.—Vaughn v. Jones, 66 P.2d 
504, 505, 179 Okl. 545, citing Cor¬ 
pus Juris. 

24 C.J. p 825 note 93. 

94. Ohio.—Waldsmith v. Waldsmith, 
2 Ohio 156. 


87. N.C.—Beaty v. Gingles, 53 N.C. 
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Capacity of defendant to act as representative . 
While it has been held that it must be alleged that 
defendant was appointed personal representative 
and was acting as such, 95 the more common view 
is that plaintiff need not set forth facts to show 
that defendant has authority to act as personal 
representative, and that it is sufficient to aver in 
general terms that defendant is executor or ad¬ 
ministrator of the particular estate. 96 

It is not necessary to negative every ground of 
disqualification of defendant; 97 and it has been 
held that where the complaint sufficiently shows 
that defendant is the administrator of the debtor, it 
is not necessary to allege whether defendant is a 
domestic or a foreign administrator, 98 or that he 
was still acting as administrator when the action 
was commenced. 99 A bill alleging the death of a 
designated person and that defendant was there¬ 
after appointed and acted as his administratrix 
sufficiently charges defendant’s representative ca¬ 
pacity; 1 and a further allegation that he accepted 
the trust is not necessary. 2 

§ 759. - Profert and Oyer 

a. Profert 

b. Oyer 

a. Profert 

(1) Necessity 

(2) Object and effect 

(3) Sufficiency 

(1) Necessity 

A representative suing in his Individual capacity 
need not make profert of his letters testamentary or of 
administration. Where he sues in his representative 
capacity, a number of authorities require that he make 
profert, at least where the suit is one which must be 
brought in such capacity. 

If an executor or administrator sues in his in¬ 


dividual capacity it is unnecessary for him to make 
profert of his letters testamentary or of adminis¬ 
tration. 3 

Where an executor or administrator sues as 
such, a number of authorities require that he make 
profert of his letters testamentary or of adminis¬ 
tration, 4 at least where the suit is one that must 
be brought in a representative capacity; 5 but where 
the suit need not be brought in a representative ca¬ 
pacity, profert is held not necessary. 6 In some ju¬ 
risdictions, independently of statutory provisions, 
profert of letters testamentary or of administration 
has never been considered necessary in a suit 
brought by a personal representative ; 7 in others 
it has been dispensed with by express statutory pro¬ 
visions; 8 and in some of the code states, where 
the question has arisen, it has been declared that, 
whatever the common-law rule might have been, it 
is no longer necessary to make profert. 9 A want 
of profert is cured by verdict. 10 

Where a declaration by an administrator con¬ 
tains an averment of grant to him of letters of 
administration, with mention of their date and the 
officer by whom granted, the want of profert of 
the letters of administration is not a defect of 
sufficient importance to authorize striking out the 
declaration. 11 

(2) Object and Effect 

The object of profert is to notify the defendant of 
the source of the plaintiff's authority, and to afford him 
an opportunity of taking advantage of any defect in the 
letters. The effect of profert is to bring the letters into 
court. 

The object of profert of letters testamentary or 
of administration is to notify defendant not only 
of the character plaintiff asserts but of the source 
of his authority, and to afford him an opportunity 
of taking advantage of any impropriety in the 


95. Ala.—Crimm v. Townsend, 9 Ala. 
403. 

24 C.J. p 828 notes 28, 29. 

96. Cal.—Grisingher v. Shaeffer, 76 
P.2d 149, 25 Cal.App.2d 5. 

24 C.J. p 824 note 83, p 828 note 30. 
Allegation held sufficient 

An allegation that defendant is the 
•‘duly qualified and acting executrix” 
of the estate of named decedent "by 
the due consideration and order of 
the Surrogate's Court” inferentially 
sets forth that decedent left a will, 
that it was duly probated, that de¬ 
fendant was named as executrix, and 
that she was duly appointed and qual¬ 
ified as such.—Pache v. Oppenheim, 
84 N.Y.S. 926, reversed on other 
grounds 87 N.Y.S. 704, 93 App.Div. 
221 . 


97. N.Y.—Seaman v. Jamison, 131 N. 
Y.S. 155, 146 App.Div. 428. 

9a Ark.—Wilkerson v. Eads, 133 S. 
W. 1039, 97 Ark. 296. 

99. N.Y.—Seaman v. Jamison, 131 N. 

Y.S. 155, 146 App.Div. 428. 

24 C.J. p 825 note 85. 

1. Or.—In re Carlson’s Estate, 40 P. 
2d 743, 744, 149 Or. 314, quoting 
Corpus Juris. 

24 C.J. p 828 note 47. 

2. Mich.—Manning v. Drake, 1 Mich. 
34. 

3. Ill.—Brent v. Shook, 36 Ill. 125. 

4. Pa.—Szymanski v. Schenk, 22 
West.Co.L.J. 306. 

24 C.J. P 829 note 51. 
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5. N.C.—Beaty v. Gingles, 53 N.C. 
302. 

24 C.J. p 829 note 52. 

6. U.S.—Biddle v. Wilkins, Miss., 1 
Pet. 686, 7 L.Ed. 315. 

24 C.J. p 829 note 53. 

7. R.I.—Ellis v. Appleby, 4 R.I. 462. 
24 C.J. p 829 note 54. 

8. Ark.—Rawlings v. Paty, 23 Ark. 
204. 

24 C.J. p 829 note 55. 

9. Cal.—Judah v. Fredericks, 57 
Cal. 389. 

24 C.J. p 829 note 56. 

10. U.S.—Matheson v. Grant, Ala., 2 
How. 263, 11 L.Ed. 261. 

24 C.J. p 829 note 73. 

11. N.J.—Sautter v. Metropolitan 

Life Ins. Co., 63 A. 994, 73 N.J.Law 
455* 
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granting of the letters or of any defect therein. 12 

The effect of profert is to bring the letters testa¬ 
mentary or of administration into court, and it op¬ 
erates the same as if they had been set out in the 
declaration. 13 The profert of the letters of ad¬ 
ministration places them, in construction of law, 
in the hands of the court of which oyer is craved, 
and not of the party, and the court is sufficiently 
informed of the right to sue, and of the fact that 
the letters were granted by the proper jurisdiction, 
by the inspection of them. 14 

(3) Sufficiency 

A formal statement in the declaration or complaint 
that plaintiff brings into court letters showing his quali¬ 
fication as executor or administrator is sufficient. 

A formal statement in the declaration or com¬ 
plaint that plaintiff brings into court letters show¬ 
ing his qualification as executor or administrator 
is sufficient as profert, 15 without alleging that the 
will had been proved or showing by what author¬ 
ity it had been admitted to probate. 16 Where let¬ 
ters of administration had been granted to the 
predecessor of one suing as administrator, the pro¬ 
fert should set forth that fact and the fact that 
the letters had been revoked. 17 

Variance . Where plaintiff makes profert of let¬ 
ters of administration as having been granted to 
him by the probate court of a particular county, 
and those given on oyer were granted to him by 
the clerk of such court in vacation, the variance is 
immaterial and not subject to general demurrer or 
plea in abatement. 18 

b. Oyer 

A defendant desiring to question the regularity of let¬ 
ters of which profert has been made should crave oyer; 
and on the filing of a prayer of oyer plaintiff must re¬ 
spond thereto as to any other pleading. Where plain¬ 
tiff sues in a representative capacity and necessarily 
makes profert, defendant is entitled as of right to a 
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grant of oyer of them, provided demand therefor is sea¬ 
sonably made; and a failure to produce the letters on 
seasonable demand puts an end to the suit. 

If defendant desires to question the validity of 
the probate or the regularity of the grant of let¬ 
ters of which profert has been made, he should 
crave oyer and make them part of the record. 19 
Although plaintiffs name themselves administrators, 
yet if they have not made profert of their letters 
of administration they are not bound to give oyer 
of them. 20 If profert is unnecessarily made, it may 
be treated as surplusage, and plaintiff is not bound 
to produce his letters on prayer of oyer, 21 even 
though he sues in his representative character. 22 
Nevertheless, if he grants oyer of them, they be¬ 
come part of the record, and defendant may avail 
himself of any defense in reference to them that 
he could have had had oyer of them been neces¬ 
sarily granted in the first instance. 23 

Where plaintiff sues in a representative char¬ 
acter and necessarily makes profert of his letters, 
defendant is entitled as a matter of right to a grant 
of oyer of them, provided the demand therefor is 
seasonably made. 24 Demand is in time if made 
before the expiration of the time to plead had ex¬ 
pired, 25 but it cannot be made after issue joined. 26 

Where demand is seasonably made, the declara¬ 
tion is not complete until oyer has been furnished, 27 
and failure to produce the letters on demand puts 
an end to the suit. 28 On the filing of the prayer 
of oyer of the letters of administration, it is the 
duty of plaintiff to respond thereto as to any other 
pleading; 29 but the court on application and a 
proper showing has the discretionary power to 
grant plaintiff a reasonable time to respond to the 
prayer of oyer. 30 Certificates attached to the let¬ 
ters need not be shown, as they form no part of 
the letters and are merely evidence. 31 On produc¬ 
tion of the letters, defendant may take any excep¬ 
tions to them which he may think proper. 32 


12. Mich.—Vickery v. Bier, 16 Mich. 
50. 

S.C.—Reynolds v. Torrance, 4 S.C.L. 
59. 

13 . Ala.—Carr v. Wyley, 23 Ala. 821. 
Del.—Morgan v. Ownbey, 100 A. 411, 

29 Del. 379. 

14 . Md.—Brown v. Jones, 10 Gill & 
J. 334. 

15. Ill.—Linder v. Monroe, 33 Ill. 
388. 

24C.J. p 829 notes 62, 63. 

16. Ark.—Cocke v. Walters, 6 Ark. 
404. 

17. N.Y.—Ketchum v. Morrell, 2 N. 
Y.Leg.Obs. 58. 

18 . Ark.—Knott v. Clements, 13 Ark. 
335. 


19. TJ.S.—Childress v. Emory, Tenn., 
8 Wheat. 642, 5 L.Ed. 705. 

Ark.—Cocke v. Walters, 6 Ark. 404. 

20. U.S.—Mason v. Lawrason, D.C., 

16 F.Cas.No.9,242, 1 Cranch C.C. 

190, affirmed 3 Cranch 492, 2 L.Ed. 
509. 

21. Ark.—Knott v. Clements, 13 Ark. 
335. 

24 C.J.,p 830 note 79. 

22. Ark.—Anderson v. Wilson, 13 
Ark. 409. 

23. Ark.—Knott v. Clements, 13 Ark. 
335. 

24. Miss.—Caradine v. Balfour, 1 
Miss. 532. 

24 C.J. p 830 note 82. 


25. TJ.S.—North v. Clark, D.C., 18 F. 
Cas.No.10,308, 3 Cranch C.C. 93. 

N.Y.—Varick v. Bodine, 3 Hill 444. 

26. N.C.—Berry v. Pulliam, 2 N.C. 
16. 

24 C.J. p 830 note 84. 

27. N.Y.—-Varick v. Bodine, 3 Hill 
444. 

24 C.J. p 830 note 85. 

28. Fla.—Sullivan v. Honacker, 6 
Fla, 372. 

24 C.J. p 830 note 86. 

29. Ark.—Trapnall v. Craig, 19 Ark. 
243. 

30. Ark.—Trapnall v. Craig, supra. 

31. Ill.—Collins v. Ayers, 13 Ill. 358. 

32. S.C.—Trapier v. Mitchell, 11 S.C. 
Lu 64. 
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§ 760. - Allegations Negativing Prema¬ 

ture Commencement of Suit 

Under a statute providing that suit cannot, with cer¬ 
tain exceptions, be brought against a personal repre¬ 
sentative after the lapse of a designated period, a com¬ 
plaint may be required to show that suit is brought after 
such period. 

It has been held that the declaration or complaint 
in an action against a personal representative must 
show that the suit is brought after expiration of 
the period during which the personal representa¬ 
tive is protected by statute from suit, or that it is 
within the exceptions provided by the statute grant¬ 
ing exemption; 33, but it has been held that plain¬ 
tiff need not, in order to recover costs, allege com¬ 
pliance with a statute providing that, after the 
lapse of a designated period of time from the date 
of the issuance of the letters, a person cannot, ex¬ 
cept under certain circumstances, recover costs 
against a personal representative. 34 

§ 761. - Variance between Process and 

Declaration 

If plaintiff sues as an Individual and the process is 
to answer to him “as administrator,” there is a variance 
justifying a plea in abatement. 

If plaintiff sues in his individual capacity and 
the process is to answer to him “as administrator,” 
there is such a variance as will justify a plea in 
abatement; 35 but it is not a material variance that 
the writ describes a party as administrator and 
the declaration describes him as administrator with 
the will annexed. 36 


§ 762. Plea or Answer 

The rules governing pleas and answers in actions 
by or against personal representatives generally are 
considered infra §§ 763-767, and in particular class¬ 
es of actions infra §§ 772-780. 

Examine Pocket Parts for later cases. 

§ 763. - Denial of Representative Capac¬ 

ity or Authority to Sue or Be Sued 

a. In general 

b. Nature of plea 

c. Requisites and sufficiency of plea 

d. Time of interposing plea 

e. Plea of termination of authority 

pending suit 

f. Effect of pleading general issue or to 

merits 

a. In General 

At common law the representative character of an 
executor or administrator generally is put in issue by a 
plea ne unques executor or ne unques administrator, or 
by some equivalent special plea. 

At common law where a plaintiff sues as execu¬ 
tor or administrator a defendant who desires to 
controvert plaintiff’s representative character gen¬ 
erally must do so by a special plea, such as a plea 
of ne unques executor or ne unques administrator, 
at least where the cause of action accrued in de¬ 
cedent’s lifetime and the representative makes pro- 
fert of his letters. 37 The language of many de¬ 
cisions is broad enough to indicate that a special 
plea is necessary whether the cause of action arose 
before, at, or after the death of decedent, 33 al¬ 
though, as shown infra subdivision f of this sec- 


33. Ohio.—Rhodes v. Doggett, 2 Ohio 
Dec. (Reprint) 451, 3 West.L.Month. 
134. 

24 C.J. p 830 note 97. 

Premature commencement of action 
generally see supra § 729. 

Failure to aver time of appointment 
of administrator was not a fatal de¬ 
fect under a statute reciting that no 
executor or administrator shall be lia¬ 
ble to the s'uit of a creditor of de¬ 
ceased until after the expiration of 
nine months following his appoint¬ 
ment, unless there has been a rejec¬ 
tion of the claim.—Roberts v. Hick- 
erson, Ohio App., 36 N.E.2d 282. 

34. Ill.—Granjang v. Markle, 22 Ill. 
250. 

35. Ark.—Mohr v. Sherman, 25 Ark. 
7. 

24 C.J. p 831 note 1. 

Variance between pleading and proof 
see infra § 783. 

36. Ill.—Brockman v. McDonald, 16 
III. 112. 

34 C.J.S.-51 


37. U.S.—Cunningham v. Rodger, 

China, 171 F. 835, 96 C.C.A. 507. 

24 C.J. p 831 note 4. 

Special denial 

The issue of plaintiff's representa¬ 
tive capacity must be raised by a 
special denial in the answer where 
the necessary facts do not appear on 
the face of the complaint.—Young v. 
Meredith, 85 S.W. 32, 38 Tex.Civ.App. 
59—24 C.J. p 833 note 41. 

Special demand for proof is some¬ 
times required to raise the issue of 
lack of representative capacity.—Hir- 
rell v. Lacey, 174 N.E. 679, 274 Mass. 
431. 

Motion to dismiss 

Invalidity of the appointment of 
an administrator suing for negligent 
death should be raised by a pleading 
specifying the objections to the ap¬ 
pointment, and his right to prosecute 
the action cannot be raised by mo¬ 
tion to dismiss.—Louisville v. Hart, 
136 S.W. 212, 143 Ky. 171, 35 L.R.A., 
N.S., 207. 


Unavailability of demurrer 

(1) Defendant may avail himself 
of plaintiff's want of title by plea 
where the defects are not such as 
can be reached by demurrer.—Sulli¬ 
van v. Honacker, 6 Fla. 372—24 C.J. 
p 830 note 94. 

(2) Issue of representative ca¬ 
pacity raised by demurrer see infra 
§ 769. 

General denial 

(1) In code practice the issue of 
plaintiff's representative capacity 
cannot be raised by a general denial 
of all the allegations of the com¬ 
plaint. 

S.C.—Mickle v. Congaree Constr. Ccl, 
19 S.E. 725, 41 S.C. 394. 

Wis.—Sanford v. McCreedy* 28 , *Wi?- 
103. 

(2) However, it has been held that 
a general denial is sufficient to put 
in issue an allegation in the petition, 
that plaintiff is administrator.—Gil¬ 
more v. Morris, 13 Mo.App. 114. 

38. Ill.—Larson v. Lybyer, 38 N.E. 
2d 177, 312 Ill.App. 188. 
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thus it has been held that if the representative 
brings an action of trover or detinue counting on 
his own possession instead of that of decedent 
he must, whether he sues in his individual or rep¬ 
resentative capacity, show title in himself to the 
property sued for, although defendant has pleaded 
to the merits, and that this can only be done by 
producing competent evidence of his appointment 
as executor or administrator, 73 and it has also been 
held that, where an administrator declares in eject¬ 
ment on his own seizin, it is essential for him to 
prove his appontment as such, as part of his title, 
in order to make out his case. 74 

Suit against personal representative. Where one 
who is sued as executor or administrator pleads 
the general issue, or to the merits, plaintiff need 
not prove defendants representative capacity. 75 

§ 764. - Plene Administravit 

a. In general 

b. Requisites and sufficiency of plea 

c. Time of pleading 

a. In General 

At common Jaw plene administravit Is generally a 
proper and necessary plea by a personal representative 
who claims to have fully administered all the assets 
which have come into his hands although under some 
statutes the plea is not necessary. 

At common law a personal representative sued 
in his representative capacity may properly plead 
plene administravit, 76 provided he has done all that 
the law requires as a protection to him in the pay¬ 
ment of debts and legacies. 77 The failure to make 
this plea operates as a conclusive admission of as¬ 
sets sufficient to* satisfy the claim, thereby pre¬ 


venting the representative from subsequently de¬ 
nying that he has such assets, 78 and rendering him 
ultimately liable to discharge the judgment recov¬ 
ered, 79 his liability being fixed by the presumption 
that if there had not been assets sufficient he would 
have pleaded it in the first instance. 80 

The rule is, however, subject to various limita¬ 
tions and exceptions. 81 The rule is subject to the 
limitation that, when from the nature of the pro¬ 
ceedings the personal representative has not had 
the opportunity of making the defense previous to 
the rendition of a decree against him, he has the 
right to plead fully administered to a scire facias 
sued out to charge him de bonis propriis; 82 and 
in some decisions it has been held that the rule 
in equity differs from the rule at law and that in a 
court of equity assets in the representative’s hands 
must be alleged and if denied or not admitted must 
be proved. 83 Further, where there is a suggestion 
of insolvency, it seems that a failure to plead plene 
administravit does not admit assets, 84 and it has 
been held that unless the declaration alleges that 
assets came into defendant’s hands a plea of plene 
administravit is not necessary. 85 It has been held 
that a personal representative sued in his individ¬ 
ual capacity cannot plead plene administravit, 86 
and that where a defendant dies while the cause 
is at issue and his personal representative is 
brought in to defend, plene administravit is not a 
proper plea. 87 

Special plea. Where defendant admits a bal¬ 
ance in his hands of a certain sum he must plead 
specially, plene administravit prater, that except 
such sum he has fully administered, 88 and the same 
is the case where he sets up the right of retainer 


73. N.C.—Davis v. Taylor, 49 N.C. 
499. 

24 C.J. p 834 note 47. 

74. Vt.—Austin v. Downer, 25 Vt. 
558—Aldis v. Burdick, 8 Vt. 21. 

75. Ala.—O’Neal v. Peaden, 151 So. 
877, 228 Ala.* 21. 

Mo.—State ex rel. Talbott v. Shain, 66 
S.W.2d 826, 334 Mb. 617. 

24 C.J. p 834 note 49. 

76. D.C.—Glenn v. Sothoron, 4 App. 
D.C. 125. 

24 C.J. p 834 note 50. 

Motion to dismiss complaint as 
proper 

Complaint in mortgage' foreclosure 
action, which prayed judgment for 
any deficiency under Decedent J=pst. L. 
§. 170, against deceased mortgagor's 
children, including administrator* to 
extent of amount .which they ’received 
on said mortgagor's death, was suffi- 
cfenrt ass against* motion to dismiss 
for insufficiency, or in the alterna¬ 


tive to strike out any demand there¬ 
in for personal judgment against one 
of the children, individually and as 
administrator, on ground that no ef¬ 
fective judgment for deficiency could 
be entered against moving defendant 
in his official capacity as administra' 
tor, because he had made distribu¬ 
tion under Surrogate’s Ct. Act § 208, 
this being matter of defense.—Field 
v. Israel Suchman Corporation, 238 
N.Y.S. 147, 135 Misc. 626. 

77. Md.—Stuart v. Carr, 6 Gill 430. 
22 C.J. p 834 note 51. 

7®. S.C.—Parker v. Latimer, 37 S.E. 

918, 59 S.C. 330. 

24 C.J. p 834 note 52. 

79. N.J.—Howell v. Potts, 20 N.J. 
Ljaw 569—Haines v. Price, 20 N.J. 
Law 480. 

80 . Miss.—Vick v. House, 3 Miss. 
617. 

81. Pa.—Sergeant v. Ewing,, 30 Pa. 
75. 


82. Tenn.—Dance v. McGregor, 5 
Humphr. 428—Wray v. Williams, 2 
Yerg. 302. 

83. Md.—Dugan v. Gittings, 3 Gill 
138, 43 Am.D. 306. 

24 C.J. p 835 note 56. 

84. Tenn.—Ford v. Woltering, 10 
Heisk. 203. 

85. Pa.—Sergeant v. Ewing, 30 Pa. 
75—O’Connor v. Weeks, 9 Wkly.N. 
C. 461. 

86. Ga.—Glisson v. Weil, 45 S.E. 
'221, 117 Ga. 842. 

Ky.—Slaughter v. McClain, 1 A.K. 
Marsh. 485. 

‘87. TJ.S.—Janney v. Mandeville, D.C., 
13 F.Cas.No.7,213, 2 Cranch C.C. 31. 
.24 C.J. p 835 note 60. 

88. U.S.—U. S. v. Hoar, C.C.Mass., 26 
F.Cas.No.15,373, 2 Mason 311. 
Mass.—Bassett v. Granger, 136 Mass. 
174. 
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of the sum admitted for the payment of other debts 
to which they are legally appropriated or has paid 
debts of an inferior nature without notice of plain¬ 
tiff’s claim. 89 It has been said that these are the 
only cases in which a special plea of plene admin- 
istravit is necessary, 90 but it has also been said 
that pleas of this character are appropriate and 
necessary wherever a general plea of plene admin- 
istravit would be appropriate and necessary, and 
that when they are made it is erroneous to disre¬ 
gard them. 91 

Time to which plea relates. Every plea of plene 
administravit must have reference to the com¬ 
mencement of the action or at least to the time of 
service of the process, 92 in the absence of statu¬ 
tory provisions changing the rule. 93 Defendant 
cannot avail himself of voluntary payment of a 
debt after notice of a writ sued out, 94 nor can he 
plead fully administered sinqe the last continu¬ 
ance. 95 

Conclusion. A plea of plene administravit should 
not conclude to the country but 'yyith a verifica¬ 
tion. 96 

Effect of statutes. Statutes in some jurisdictions 
have modified or abrogated the common-law rule; 
thus, under statutes providing that neither mis¬ 
pleading nor lack of pleading shall render an ex¬ 
ecutor or administrator personally liable, failure 
to plead plene administravit does not constitute 
an admission of assets, 97 and in an action on a 
judgment suggesting a devastavit defendant may 
show that he has fully administered, although he 
failed to plead plene administravit. 98 Where by 
statute the effect of a judgment against a personal 
representative merely establishes the debt against 
the estate to be paid in due course of administra- 

89. U.S.—U. S. v. Hoar, C.C.Mass., 

26 F.Cas.No.15,373, 2 Mason $11. 

90. U.S.—U. S. v. Hoar, supra. 

91. S.C.—Clark v. Crout, 13 S.E. 602, 

34 S.C. 417. 

92. N.C.—Smoot v. Wright, 1 N.C. 

374. 

24 C.J. p 836 note 91. 

93. N.C.—Bryan v. Miller, 32 N.C. 

129. 

24 C.J. p 836 note 92. 

94. N.C.—White v. Arrington, 26 N. 

C. 166. 

95. N.C.—Hall V. Gully, 26 N.C. 345. 

24 C.J. p 836 note 90. 

96. Va.—Eppes v. Smith, 4 Munf. 

466, 18 Va. 466. 

24 C.J. p 836 note 78. 

97. Ky.—Miller v.’ Ewing, 174 S.W. 

22, 163 Ky. 401. 

24 C.J. p 835 note 61. 


tion and the creditor is not entitled to execution 
against the representative or the property of dece¬ 
dent, the plea of plene administravit, is in effect 
abolished and is neither necessary nor effectual. 99 
Where the statute makes it the duty of the admin¬ 
istrator to inventory and sell real estate when nec¬ 
essary to pay debts no such plea as plene adminis¬ 
travit, without showing a dividend, is good except 
where the privileged debts have absorbed the whole 
estate. 1 

b. Requisites and Sufficiency of Plea 

The plea of plene administravit must be sufficient as 
to form and contents; it should allege the absence of 
any assets remaining to be administered. 

The plea of plene administravit must be in prop¬ 
er form. 2 It should allege that defendant had not, 
at the time of interposing the plea or at the time 
of the commencement of the action or at any time 
thereafter, in his hands as executor or administra¬ 
tor any goods of decedent to be administered; 3 and 
it has been held that this will be sufficient without 
a further formal allegation that defendant has ful¬ 
ly administered the goods of decedent. 4 The plea 
should also allege that at the time when the assets 
were administered defendant did not know of the 
existence of the claim of plaintiff as a creditor. 5 
The plea need not allege that there was no real 
estate of decedent at the time of his death to be 
administered, 6 unless the statute makes real estate 
assets in the hands of the representative, in which 
case a plea that defendant has fully administered 
the personal estate is insufficient. 7 

If defendant pleads plene administravit prater, 
it is usual to state some certain sum as the value 
of the goods, but this allegation is not material 
and traversable. 8 

a plea of plene administravit, alle¬ 
gations not essential to its validity 
will be disregarded as surplusage.— 
Potter v. Dolan, 34 A. 1116, 19 R.I. 
514. 

3. Miss.—Cogan v. Duncan, 23 Miss. 
274. 

24 C.J. p 835 note 70. 

4. N.Y.—Fowler v. Sharp, 15 Johns. 
323, 2 Saund. 221 note 3. 

5. Ga.—Allen v. Confederate Pub. 
Co., 49 S.E. 782, 121 Ga. 773. 

6. R.I.—Potter v. Dolan, 34 A. 1116, 
19 R.I. 514. 

7. TJ.S.—Brattle v. Willard, C.C.N.H., 
4 F.Cas.No.1,815, Smith 374. 

Real property as assets of estate see 
supra §§ 103-112. 

8. N.Y.—Burr v. Baldwin, 2 Wend. 
580. 

24 C.J. p 836 note 77. 


98. Ind.—Goodwin v. Wilson, 1 
Blackf. 344. 

99. W.Va.—Martufi v. Daniels, 129 
S.E. 709, 99 W.Va. 673—Peck v. 
Marling’s Adm’r, 22 W.Va. 708. 

24 C.J. p 835 note 63. 

1. Vt.—Bates v. Kimball, T Aik. 95. 
24 C.J. p 835 note 64. 

2. Ga.—Allen v. Confederate Pub. 
Co., 49 S.E. 782, 121 Ga. 773. 

24 C.J. p 835 note 69, p 836 note 72. 
Necessity of account, Inventory, and 
appraisement 

If required by statute or rule of 
court, the plea should be accompa¬ 
nied by a full and particular account 
of his administration with a certi¬ 
fied copy of the inventory and ap¬ 
praisement.—Willis v. Tozer, 21 S.E. 
617, 44 S.C. 1—Ford v. Rouse, 24 S.C. 
Im 219. 

Surplusage 

If a plea amounts to no more than 
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Signature of counsel. If pleaded singly, the 
plea need not be signed by counsel, but if plead¬ 
ed with the general issue it must be so signed. 9 

Joinder of severul defendants. Two administra¬ 
tors may join in a plea of plene administraverunt, 
although their defenses under that plea are dif¬ 
ferent. 10 

c. Time of Pleading 

In the absence of prejudice to the plaintiff the court 
may permit the personal representative to plead plene 
administravit at any time before judgment. 

The personal representative may in the discre¬ 
tion of the court be permitted to plead plene admin¬ 
istravit after plea of the general issue, 11 or issue 
joined on some other plea, 12 or, it has been held, 
at any time before judgment, 15 provided plaintiff 
suffers no disadvantage by reason of defendant’s 
failure to plead it earlier. 14 

Where the declaration in an action on a judg¬ 
ment recovered against the administrator suggests 
a devastavit which accrued after rendition of the 
judgment, the executor may plead a special plene 
administravit. 15 

Subsequent term. The representative may plead 
plene administravit, although several terms have 
elapsed, if he alleges that he can show that he had 
no assets at the time suit was commenced or at 
any time since. 16 Where a reference is had on a 
plea of plene administravit and a report made 
charging him with assets, he cannot at a subsequent 


term be allowed to strike out the plea and plead 
plene administravit anew. 17 

§ 765. - Statutes of Limitations 

a. In general 

b. Requisites and sufficiency of plea 
a. In General 

According to some authorities a personal representa¬ 
tive who relies on a general or special statute of limita¬ 
tions must plead it specially. 

An executor or administrator who desires to 
avail himself of the defense of the general statutes 
of limitation must, according to some authorities, 
plead them and show affirmatively that he comes 
within their provisions. 18 However, according to 
other authorities a general statute of limitations 
may be urged by the personal representative al¬ 
though he has failed to plead it, 19 and under some 
statutes the defense may be relied on without a 
special plea by the representative, 20 as where the 
statute permits the representative to avail himself 
of the defense under a plea of the general issue. 21 

It is generally held that a statute of nonclaim 
or other special statute of limitations in favor of 
personal representatives is defensive matter which 
should be specially pleaded, 22 unless it clearly ap¬ 
pears from the complaint that the cause of action 
is barred 23 or unless a statute dispenses with such 
a plea; 24 but it has also been asserted that a per¬ 
sonal representative does not and cannot waive a 
statute of nonclaim or a special statute of limita¬ 
tions by failure to plead it. 25 


9. N.Y.—Satterlee v. Satterlee, 8 
Johns. 327. 

10. Ky.—More v. Tandy, 3 Bibb 97. 
24 C.J. P 836 note 94. 

11. N.C.—Sawyer v. Sexton, 3 N.C. 
67. 

12. N.C.—Reid v. Hester, 1 N.C. 488. 
24 C.J. p 836 note 84. 

13. N.C.—Sawyer v. Sexton, 3 N.C. 
67. 

24 C.J. p 836 note 85. 

14. N.C.—Sawyer v. Sexton, supra. 

15. Va.—Ruffin v. Pendleton, 2 
Wash. 184, 2 Va. 184. 

16. N.C.—Sawyer v. Sexton, 3 N.C. 
67. 

17. N.C.—Wright v. Flanner, 64 N. 
C. 510. 

24 C.J. p 836 note 89. 

18. Or.—Branch v. Lambert, 295 P. 
995, 1001, 103 Or. 423, citing Cor¬ 
pus Juris. 

24 C.J. p 837 note 1. 

Limitations in actions by and 
against representatives see supra 
§§ 730-733. 


19. Mo.—Stiles v. Smith, 55 Mo. 363. 
Where formal pleadings not required 

Where a claim originated in the 
probate court, where formal plead¬ 
ings are not required, it is sufficient 
that the record shows the adminis¬ 
trator relied on limitations and ob¬ 
jected to the claim on that account, 
—Greever v. Barker, 223 S.W. 1087, 
204 Mo.App. 190. 

20. Prohibition against waiver of 
limitations 

The representative's failure to 
plead the statute of limitations can¬ 
not avail claimant where, by statute, 
the representative cannot waive the 
defense of limitations.—Gulbranson 
v. Thompson, 222 P. 590, 63 Utah 115. 

21. Wis.—Martin v. Martin, 84 N. 
W. 439, 108 Wis. 284, 81 Am.S.R. 
895. 

24 C.J. p 837 note 2. 

22. Ala.—Covington County v. O'¬ 

Neal, 195 So. 234, 239 Ala. 322— 
O’Neal v. Peaden, 151 So. 877, 228 
Ala. 21—Dirago v. Taylor, 150 So. 
150, 227 Ala. 271—Buchmann v. 

Turner, 130 So. 196, 221 Ala. 563— 
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| Meador-Pasley Co. v. Hallmark, 
160 So. 558, 26 Ala.App. 384. 

Conn.—Raymond v. Bailey, 118 A. 
915, 98 Conn. 201. 

Mass.—Gallo v. Foley, 11 N.E.2d 803, 
299 Mass. 1. 

24 C.J. p 837 note 5. 

Plea held timely 

A plea that plaintiff had failed to 
comply with statute requiring claims 
against estate to be filed in office of 
county judge within eight months 
from time of first publication of no¬ 
tice to creditors was seasonably in¬ 
terposed when raised soon after the 
lapse of eight months, even though 
issues in action had previously been 
perfected.—Jones v. Allen, 184 So. 
651, 134 Fla. 751. 

23. Cal.—Wise v. Hogan, 19 P, 278, 
77 Cal. 184. 

24 C.J. p 837 note 4. 

24. Miss.—Sanders v. Robertson, 23 
Miss. 389. 

24 C.J. p 837 note 5. 

25. Or.—Branch v. Lambert, 205 P. 
995, 103 Or. 423. 
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Election to plead specially. A representative 
may elect to plead limitations specially even though 
the statutes do not require such a plea; 26 but if 
he prefers to present his defense by special plea 
instead of giving evidence under the general issue 
he will be held to the strictness of pleading. 27 

Plea effective as to realty and personalty. Where 
a bill is filed to charge both realty and personalty 
with decedent’s debts, a plea of the statute of lim¬ 
itations by the personal representative goes to the 
defense of both the personal and the real estate. 28 

h. Requisites and Sufficiency of Plea 

A plea of the statute of limitations must contain al¬ 
legations which show that plaintiff's cause of action is 
barred. 

A plea of the statute of limitations must con¬ 
tain the requisite allegations showing that the stat¬ 
utory period has elapsed. 29 To make a special 
statute of limitations available as a defense the 
representative in his plea must set forth facts show¬ 
ing that he has complied with the provisions of 
the statute, and thus, if the defense is that suit 
was not brought within the period required by stat¬ 
ute, after grant of administration, the plea must 
show that notice of the grant of administration 
was given, 30 and in the manner required by stat¬ 
ute, 31 unless the requirement in*this regard is con¬ 
strued to be merely directory. 32 However, where 
the duty of publishing notice of the administrator's 
appointment is cast on the probate judge, it has 
been held unnecessary for the representative to 
plead the giving of such notice. 33 


In alleging the giving of bond it will be suffi¬ 
cient for the plea to state that defendant gave bond 
to the judge of probate for the faithful adminis¬ 
tration of the estate according to law without set¬ 
ting out the bond. 34 It is not necessary for the 
plea to allege that defendant delivered the assets 
to the distributees or has taken refunding bonds. 35 

§ 766. - Premature Commencement of 

Action 

A personal representative may plead that an action 
against him was commenced within the period during 
which he is exempt from suit. 

It is a good plea tc an action against an executor 
that the action was commenced within the period 
during which he is by statute exempt from suit. 36 
To be available the defense should be specially 
pleaded, 37 and is properly raised by answer setting 
forth the facts. 38 

The right to plead this defense may be consid¬ 
ered as waived if the representative first pleads to 
the merits, 39 but it has been held that a repre¬ 
sentative who asserts a claim to property involved 
in a suit against him does not thereby waive his 
right to have the action dismissed as premature. 40 
After a plea of the statute of limitations by an 
administrator, in an action against him for a debt 
of the estate, it is too late to urge that the suit was 
prematurely brought, he never having refused to 
acknowledge the debts. 41 

Nature of plea. A plea that the action was com¬ 
menced prematurely has been held a plea in bar, 42 


26. Flea not demurrable 

Ind.—Niblack v. Goodman, 67 Ind. 
174. 

27. Miss.—Wren v. Span, 2 Miss. 
115. 

28. W.Va.—Findley v. Cunningham, 
44 S.E. 472, 53 W.Va. 1. 

24 C.J. p 838 note 16. 

29. Accrual of cause of action 

A plea “that the alleged cause of 
action did not accrue within three 
years of defendant's death” suffi¬ 
ciently shows that it must have ac¬ 
crued more than three years before 
the suit was brought.—Wallace v. 
Schaub, 32 A. 324, 81 Md. 594. 
Additional period 

In an action against a personal 
representative a plea of the statute 
of limitations should not notice the 
period which is in effect added to the 
period of limitation for bringing 
suits against personal representa¬ 
tives, the provision for such addi¬ 
tional period not being intended to 
alter the form of pleading. 


I Mass.—Codman v. Rogers, 10 Pick. 

112 . 

N.Y.—Benjamin v. De Groot, 1 Den. 
151. 

Residence of decedent 

A plea of the general statute of 
limitations by a personal representa¬ 
tive need not allege that decedent 
was a resident of the state for the 
statutory period prior to his death. 
—Saxton v. Musselman, 95 N.W. 291, 
17 S.D. 35. 

30. Mo.—Munday v. Leeper, 25 S.W. 
381, 120 Mo. 417. 

24 C.J. p 837 note 9. 

31. Miss.—Wren v. Span, 2 Miss. 
115. 

24 C.J. p 837 note 10. 

32. Mass.—Burditt v. Grew, 8 Pick. 
108. 

Tenn.—Crabaugh v. Hart, 3 Yerg. 
431. 

33. Ohio.—Swearingin v. Ren digs, 4 
N.E.2d 695, 53 Ohio App. 2121. 

Season for role 

It is a presumption of law that 
the judge discharged his duty, and 


presumptions of law need not be 
pleaded.—Swearingin v. Rendigs, su¬ 
pra. 

34. Mass.—Sewall v. Valentine, 6 
Pick. 276. 

35. N’.C.—Goodman v. Smith, 15 N. 
C. 450. 

36. S.C.—Carson v. Bryant, 4 S.C.L*. 
159. 

24 C.J. p 838 note 17. 

Premature commencement of action 
see supra § 729. 

37. N.J.—Connors v. Brides, 139 A. 
416, 5 N.J.Misc. 1031. 

38. Ky.—Courtney v. Morgan, 156- 
S.W.2d 175, 288 Ky. 342—Utter- 
back’s Adm’r v. Hannan, 74 S.W- 
2d 563, 255 Ky. 425. 

39. Tex.—Hagelstein v. Blaschke, 
Civ.App., 149 S.W. 718. 

40. Ky.—Utterback's Adm’r v. Han¬ 
nan, 74 S.W.2d 563, 255 Ky. 425. 

41. La.—Bird v. Pate, 4 La.Ann. 
225. 

42. Ind.—Ferrand v. Walker, 5 
Blackf. 424. 
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although it has also been regarded as a plea in 
abatement 4 * or a dilatory plea. 44 

§ 767. -Filing and Withdrawal of Pleas 

A personal representative must file his plea within 
the required time. In a proper case he may be permitted 
to withdraw one plea and file another. 

A statute allowing 1 personal representatives a 
designated time in which to plead has been held 
to have no application to suits in equity. 45 An ad¬ 
ministrator should not be permitted to file addi¬ 
tional pleas without showing that the justice of 
the case requires it, and, if no circumstances are 
shown to prove that he was not culpably negligent, 
his application to file additional pleas should be 
denied. 45 As a plea of discharge in bankruptcy 
is a personal defense to be set up by the debtor 
or his administrator, the latter when sued on a 
claim against his intestate may withdraw a plea 
of intestate’s discharge in bankruptcy. 47 

A plea of ne unques executor is a plea to the 
merits within a statute authorizing a defendant, 
on his demurrer being overruled, to withdraw it 
and plead to the merits ; 48 but it has been held that 
a plea of plene administravit cannot be withdrawn 
at the trial for the purpose of pleading ne unques 
executor. 49 

§ 768. Replication and Subsequent Pleadings 

a. Replication 

b. Subsequent pleadings 

a. Replication 

(1) In general 

(2) To plea of limitations 

(3) To plea of plene administravit 

(4) To plea denying representative ca¬ 

pacity 

(1) In General 

A replication by an executor or administrator is suf¬ 
ficient if it reasonably complies with specific statutory 
regulations. 

Where replications by personal representatives 


are regulated by statute, the replication of an ex¬ 
ecutor or administrator is sufficient if it reason¬ 
ably complies with the statute, 50 and the rules re¬ 
specting the sufficiency of a reply generally should 
not be strictly applied. 51 

On a scire facias issued to show cause why plain¬ 
tiff should not have judgment to be levied de bonis 
propriis, if ,an administrator pleads judgment and 
no assets ultra, replication thereto may be either 
nul tiel record, or assets ultra, or per fraudem, or 
any other fact properly triable by jury. 52 Where, 
on a petition for a legacy against an administra¬ 
tor, he pleads that the will was set aside by the 
probate court and distribution ordered among his 
heirs, a reply that the revocation by the court was 
void as being decreed without an issue to try the 
validity of the will and without notice and proof 
is good on demurrer. 53 Where in assumpsit against 
an executor defendant pleads that the testator de¬ 
vised land to plaintiff in satisfaction of his demand 
and that plaintiff accepted the devise, and plain¬ 
tiff, protesting that the testator did not make the 
devise in satisfaction of the demand and that the 
will was not proved, replies that he did not accept 
the land devised, the replication is good. 54 Where 
to an action against an estate defendant pleads a 
return of insolvency of the estate pending the ac¬ 
tion, which by statute is a good defense to all suits 
against the estate except for designated debts, a 
replication failing to show how much of the de¬ 
mand sued for is within the excepted class of debts 
is bad. 55 

(2) To Plea of Limitations 

A replication to a plea of the statute of limitations 
must show that the statute has not run or that facts 
exist which take the case out of the operation of the 
statute. 

An unanswered plea of the statute of limitations 
is a prima facie bar to a recovery, 56 and, in order 
that plaintiff may avail himself of facts which will 
avoid the bar, he must plead such facts, usually by 
a replication or reply. 57 If plaintiff wishes to 
avoid the effect of a plea of the statute of limita- 


43. Ky.-Collett v. Helton, 94 S.W. 
2d 603, 264 Ky. 214. 

44. S.C.—O’Daniel v. Lehre, 21 S.C. 
Eq. S3. 

24 C.J. P S38 note 19. 

45. N.C.—Marsh v. Grist, 62 N.C. 
349. 

24 C.J. p 838 note 21. 

46. Ky.—Hulett v. Hall, Litt.Sel. 
Cas. 83. 

47. N.C—Lee v. Eure, 93 N.C. 5^ 

48. Ala.—Stallings v. Williams, 6 
Ala. 609. 


49. Md.—State v. Boone, 1 Harr. & 
J. 134. 

50. Pa.—Jordan v. Prudential Ins. 
Co. of America, 19 A.2d 485, 144 
Pa.Super. 3. 

51. Replication based on belief 

Where a statute so provides, a 
reply need state only the facts ad¬ 
mitted by the representative and 
that he believes there is a legal de¬ 
fense to the remainder.—Jordan v. 
Prudential Ins. Co. of America, su¬ 
pra. 

52. U.S.—Teasdale v: Bran ton, C/C., 
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23 F.Cas.No.13,813, Brunn.Coll.Cas. 
28, 3 N.C. 377. 

53. Miss.—Quinn v. Moss, 20 Miss. 
365. 

54. Mass.—Hapgood v. Houghton, 8 
Pick. 451. 

55. Ala.—Fennell v. Patrick, 3 

Stew. & P. 244. 

56. Ky.—Vandiver v. Hodge, 4 Bush 
538. 

Plea' of statute of limitations see su¬ 
pra § 765. 

57. Replications held sufficient 

(1) Where a replication in an ac- 
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tions by an executor or administrator by showing 
facts which take the case out of the operation of 
the statute, such, for instance, as nonadministra¬ 
tion, 58 or delay at the request of the executor, 59 
a special replication setting up such facts is neces¬ 
sary. A special replication has also been held to 
be necessary where plaintiff relies on the fact that 
by reason of the statutory exemption of the rep¬ 
resentative from suit for a designated period after 
death of decedent or qualification of the adminis¬ 
trator the period fixed by the statute of limitations 
had not expired, 50 although this has been denied. 61 

Departure . If a personal representative sues or 
is sued in his individual capacity, a replication to 
a plea of the statute of limitations framed on the 
theory that he sues or is sued in his representative 
capacity is a departure and is fatally defective on 
demurrer, 62 and the same is true where the per¬ 
sonal representative sues or is sued in his repre¬ 
sentative capacity, and the replication is framed 
on the theory that he sues or is sued in his individ¬ 


ual capacity. 63 Variance in immaterial dates as 
stated in the declaration and in the replication is 
not such a departure as will sustain a general de¬ 
murrer. 64 

(3) To Plea of Plene Administravit 

A replication to a plea of plene administravit must 
be in proper form and must contain allegations suffi¬ 
cient to meet the plea. 

A replication to a plea of plene administravit 
must be in proper form and must contain the nec¬ 
essary allegations to meet the plea. 65 It is a good 
replication to a plea of plene administravit that 
defendant has not fully administered the assets 
which came into his hands, 66 and it is not neces¬ 
sary that the replication should specify the assets 
unadministered. 67 It is not a good replication that 
decedent at the time of his death was seized of real 
estate which defendant, if it was necessary, could 
have reduced to assets for the payment of debts 
where, under the statutes, realty is not primarily 
an asset in the hands of the personal representa¬ 


tion against an administrator avers 
the pendency of a previous action 
against defendant’s intestate at the 
time of the latter's death, the bring¬ 
ing of such action before the statute 
of limitations had run, the appoint¬ 
ment of commissioners after dece¬ 
dent’s death, and the presentation of 
the claim within one year after the 
death, it sufficiently denies the run¬ 
ning of the statute of limitations.— 
Walker v. Wooster, 17 A. 792, 61 Vt. 
403. 

(2) If to a declaration for money 
paid to defendant's use as executor 
he pleads statutory proceedings to 
bar creditors, a reply that the money 
was paid after the time limited for 
presentation for payment had ex¬ 
pired is good without also alleging 
that assets remain in the executor’s 
hands, for it devolves on him to al¬ 
lege want of assets.—Wakeman v. 
Paulmier, 39 N.J.Law 340. 

(3) Special replication averring 
that note sued on was presented to 
administrator of estate of maker 
within twelve months after grant of 
letters of administration was not 
demurrable.—White v. Sowell, 163 
So. 609, 231 Ala. 80. 

Replications held insufficient 

(1) A replication to a plea of the 
statute of nonclaim which shows 
that the demand was not presented 
within the statutory period is bad on 
demurrer.—Clark v. Washington, 44 
Ala. 291. 

(2) To a plea of limitations by an 
executor of an estate represented 
insolvent it is not a sufficient an¬ 
swer to ^say that the estate, is* sol¬ 
vent and that after the lapse > of the 


statutory period for bringing suit 
a further time was allowed by the 
judge of probate for creditors to 
exhibit and prove their claims, under 
which the demand in suit was duly 
proved.—Parkman v. Osgood, 3 Me. 
17. 

(3) Where a statute makes lega¬ 
cies or distributive shares not at¬ 
tached or paid to the person entitled 
thereto assets for the payment of a 
ratable proportion of the debts of a 
creditor who has not presented his 
claim within the time limited, a 
replication to a plea of limitations 
which does not allege that there has 
been a final settlement of the execu¬ 
tors' accounts is insufficient for un¬ 
til that is done it cannot be deter¬ 
mined whether there will be any sur¬ 
plus with which to pay legacies or 
distributive shares.—Cunningham v. 
Stanford, 52 A. 374, 68 N.J.Law 7. 

(4) Claimant cannot in reply al¬ 
lege and offer evidence of facts not 
appearing on probated claim dis¬ 
closing that decedent. was estopped 
at time of death from pleading limi¬ 
tations.—-Whitehead v. Puffer, 192 
So. 566, 187 Miss. 193. 

58. Ala.—Hutchison v. Tolls, 2 

Port. 44. 

24 C.J. p 838 note 28. 

59. N.C.—Hubbard v. Marsh, 29 N. 
C. 204. 

24 C.J. p 838 note 29. 

60. Ky.—Langford v. Gentry, 4 
Bibb 468. 

24 C.J. p 838 note 30. 

61. N.Y.—Howell v. Babcock, 24 
Wend. 488*. 

24 C.J. p 838 note 31. 
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62. N.Y.—Worden v. Worthington, 
2 Barb. 368. 

24 C.J. p 838 note 26. 

63. N.Y.—Benjamin v. De Groot, 1 
Den. 151. 

24 C.J. p 838 note 27. 

64. N.J.—Wakeman v. Paulmier, 39 
N.J.Law 340. 

65. Form of replication. 

Ala.—Sanford v. Wicks, 3 Ala. 369. 
Replication, held sufficient 

Where, in an action against an 
executrix for attorney’s fees for 
services rendered decedent, defend¬ 
ant pleaded a subsequent discharge 
as executrix and a settlement of the 
estate, and the replication alleged 
that the claim was duly filed in the 
probate court and presented to the 
executrix and subsequently sued on, 
at which time the executrix had suf¬ 
ficient assets to pay the indebtedness 
of the estate, including the claim 
sued on, and that the executrix, 
without declaring the estate insol¬ 
vent and without paying the claim, 
procured an order finally discharging 
her as executrix, it was held that, as 
the replication was designed to de¬ 
feat the pleas and to justify the fur¬ 
ther maintenance of the suit, it was 
permissible, and sufficient against a 
demurrer.—Odom v. Moore, 41 So. 
162, 147 Ala. 567. 

Plea of plene administravit see su¬ 
pra § 764. 

66. Ky.—Bishop v. Hamilton, 4 J.J. 
Marsh. 548. 

24 C.J. p 839 note 40. 

67. S.C.—Johnson v. Johnson, 17 S„ 
C.L. 601. 
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tive. 68 A replication to a plea of plene adminis- 
travit which tenders an issue on publication is bad 
where the statute of nonclaim creates a complete 
bar on omission to exhibit a demand within the 
specified time whether the administrator does or 
does not make publication as required by statute. 69 

If an administrator pleads fully administered ex¬ 
cept a certain sum and as to that sets forth judg¬ 
ments confessed by him giving the particulars of 
•each, plaintiff cannot impeach them for fraud ex¬ 
cept on a special replication. 70 It has been held, 
however, that it is sufficient to allege fraud and 
covin generally without showing such fraud specifi¬ 
cally. 71 

Departure . Where an administratrix sued as 
such alleges in a plea puis darrein continuance that 
she has fully administered, a replication which 
seeks a recovery on the faith of the assets received 
by her as “an administratrix de bonis non” after 
a new grant of administration without joining the 
coadministrator or coadministratrix de bonis non is 
bad as amounting to a departure. 72 

(4) To Plea Denying Representative Ca¬ 
pacity 

A replication to a plea denying the representative 
capacity of an executor or administrator should properly 
show the title or capacity of the personal representative. 

Where by the practice an executor or adminis¬ 
trator need not set forth in his declaration special¬ 
ly his title to the office in which he sues or make 
profert of his letters testamentary or of adminis¬ 
tration, see supra §§ 758, 759, an executor or ad¬ 
ministrator suing in that ‘character may properly 
reply to a plea of ne unques executor or adminis¬ 
trator his special title to that character and make 
profert of his letters in his replication concluding 
the same on account of the new matter with a veri¬ 
fication. 73 

When one was sued as executor of a designated 
person and he pleaded in abatement that such per¬ 
son died intestate and that letters of administration 
were afterward granted to defendant, a replica¬ 
tion alleging that before letters of administration 
were granted defendant made himself executor de 


son tort was held bad on demurrer. 74 Where to a 
plea by one sued as administrator, denying repre¬ 
sentative capacity, plaintiff replies that defendant 
was appointed and qualified as administrator, but 
refused to pay the claim in suit, although he had 
sufficient assets and admitted its validity, and there 
is no rejoinder, the only issue presented by the 
pleading is whether or not defendant was adminis¬ 
trator when sued. 75 

b. Subsequent Pleadings 

The rejoinder In actions by or against a personal rep¬ 
resentative must not depart from the plea and must 
contain sufficient facts to meet the replication. 

If the replication in a suit against a personal 
representative is a departure from the declaration, 
plaintiff cannot object that a rejoinder answering it 
is a departure from the plea because if the rejoin¬ 
der does depart from the plea the fault lies with 
plaintiff. 76 Where an executor pleads in bar a de¬ 
vise in satisfaction of plaintiff's claims and a refus¬ 
al by him to elect whether to take or refuse it and 
plaintiff replies by asserting a refusal to accept and 
traverses the refusal to elect, a rejoinder that the 
devise has not been waived is bad for departure. 77 
A rejoinder alleging that defendant has assets but 
not more than sufficient to pay a judgment of a 
designated amount is not a departure in pleading 
from a plea of plene administravit prater alleging 
the unadministered assets to be of considerably less 
value than the sum designated in the rejoinder, 
for an averment of value is a mere matter of form 
and not traversable. 78 

Where the replication to a plea of set-off sets up 
failure to file claims against the estate within the 
statutory time, a rejoinder that at the time the 
money which is sought to be recovered back was 
paid defendant's claims were not barred is insuffi¬ 
cient, because failing to show that defendant was 
entitled to demand payment. 79 

§ 769. Demurrer 

A demurrer is generally a proper mode of attacking 
defects appearing on the face of a pleading in an ac¬ 
tion by or against an executor or administrator. 

General rules relating to demurrers in civil ac- 


68. Ind.—Joiner v. Sanders, 5 

Blackf. 378. 

24 C.J. p 839 note 42. 

.Realty ,as asset of estate see supra 
§§ 103-112. 

«69. Ala.—Thrash v. Sumwalt, 5 Ala. 
13 . 

70. N.C.—Bell v. Davidson, 13 N.C. 
397*. 

24 >C.J. p 839 note 45. 


71. N.Y.—Sherwood v. Johnson, 1 
Wend. 443. 

72. Fla.—Parkhill v. Union Bank, 1 
Fla. 110. 

73. R.I.—Ellis v. Appleby, 4 RJL 
462. ■ 

24 C.J. p 839 note 48. 

Plea denying representative capacity 
see supra § 763. 

74. N.Y.—Rat to on v. Overacker, 8 
Johns. 126. 


75. Miss.—Barr v. Sullivan, 23 So. 
536, 75 Miss. 536. 

76. Fla.—Parkhill v. Union Bank, 1 
Fla. 110. 

77. Mass.—Hapgood v. Houghton, 8 
Pick. 451. 

78. N.Y.—Burr v. Baldwin, 2 Wend. 
580. 

79. Ala.—Traweek v. Hagler, 75 So. 
152, 199 Ala. 664. 
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tions ordinarily apply in actions by or against per¬ 
sonal representatives. 80 A demurrer admits the 
facts well pleaded and questions the sufficiency of 
the pleading as a matter of law. 81 It should point 
out the defects relied on. 82 

By demurring to the declaration defendant may 
reach any substantial defect apparent on the face 
of the letters, 83 and may thus take advantage of 
any material variance between the letters produced 
on oyer and the statement of them in the declara¬ 
tion. 84 The fact that plaintiff in an action against 
a personal representative has unnecessarily antici¬ 
pated a defense, 85 or has demanded more than he 
is entitled to, 86 does not render the complaint sub¬ 
ject to demurrer. 

The issue of plaintiff's representative capacity 
may and should be raised by demurrer, where the 
necessary facts appear on the face of the com¬ 
plaint, or it will be considered waived. 87 How¬ 
ever, if plaintiff’s incapacity to sue in a representa¬ 
tive capacity does not clearly appear from the state¬ 
ment of the declaration or complaint, the objection 
cannot be taken by demurrer but only by plea or 
answer, 88 or motion to make the allegation more 
certain and specific. 89 A demurrer to the com¬ 


plaint for want of sufficient facts has been held to 
raise the question of plaintiff’s capacity to sue as 
representative, 90 but this has been denied. 91 

An action brought against a defendant in his 
individual and representative capacities may, for 
the purposes of demurrer, be treated as though 
brought against two separate persons. 92 In a suit 
against the representative it has been held not er¬ 
ror to treat a demurrer, based on the plaintiff’s 
failure to make or file an authenticating affidavit, 
as a motion for a nonsuit. 93 

Statute of limitations or nonclaim . In an action 
brought by a claimant against a decedent's estate, 
the defense of the statute of limitations or non- 
claim ordinarily cannot be presented by demurrer 94 
even where it appears from the face of the dec¬ 
laration that the action is barred. 95 

General and special demurrers . Under some 
statutes an objection that a suit against a repre¬ 
sentative is premature can be raised by special de¬ 
murrer where the petition on its face shows that 
the suit is premature, 96 but the objection may not 
be urged by special demurrer if the defect is not 
disclosed on the face of the petition. 97 


80. Ga.—Whitmire v. Thompson, 

159 S.E. 859, 173 Ga. 174. 

81. Wash.—Goebel v. Hall, 231 P. 
6, 132 Wash. 30. 

Reasonable time not determinable 

In an action against an executor 
for breach of decedent's contract in 
which no time for performance was 
fixed, question of what was a rea¬ 
sonable time could not be decided on 
demurrer but only upon a considera¬ 
tion of facts required to be estab¬ 
lished by evidence.—Bullock v. Par¬ 
sons, 74 P.2d 892, 193 Wash. 79. 
Defensive matter 

Petition to recover amount due 
from an estate is not demurrable for 
failure to allege claim was filed with 
administrator according to law, since 
such matter is defensive and should 
be raised by plea where it does not 
appear on the face of the petition.— 
Whitmire v. Thompson, 159 S.E. 859, 
173 Ga. 174. 

Consideration of other pleading* 
Allegations of an amended peti¬ 
tion, which executors were not re¬ 
quired either to admit or deny by 
plea, could not be read into plea of 
plene administravit and serve as ba¬ 
sis of plaintiff's demurrer thereto.— 
Clarkson v. Clarkson, 12 S.E.2d 468, 
64 Ga.App. 1. 

82. Ala.—Sibley v. Hutchison, 118 
So. 638, 218 Ala. 440. 

Demurrer in words of statute 

Demurrers to answer to claim 


against decedent’s estate which were 
in words of statute, but which failed 
to point out specifically defects and 
weaknesses in pleading, were proper¬ 
ly overruled.—Dean v. Atkinson, 208 
N.W. 301, 201 Iowa 818. 

83. N.C.-v. Oldham, 2 N.C. 

165. 

24 C.J. p 830 note 92. 

Variance between allegations and ex¬ 
hibits 

Variance between notes pleaded 
and notes made exhibits may be 
reached by demurrer.—Shumway v. 
Shumway, 280 Ill.App. 104. 

84. Ill.—-Collins v. Ayers, 13 Ill. 358 
—Foster v. Adler, 84 Ill.App. 654. 

85. Mass.—Gallo v. Foley, 11 N.E.2d 
803, 299 Mass. 1. 

86. Cal.—Mix v. Yoakum, 254 P. 557, 
200 Cal. 681. 

87. S.C.—Mickle v. Congaree Constr. 
Co., 19 S.E. 725, 41 S.C. 394. 

24 C.J. p 826 note 4, p 833 note 40. 
General or special demurrer see in¬ 
fra this section. 

Different rule under statute 
Under some statutes objections 
based on failure of the complaint to 
show capacity to sue cannot be rais¬ 
ed by demurrer, and plaintiff’s right 
to sue in a representative capacity 
can be questioned only by plea veri¬ 
fied by affidavit.—Hansford v. Van 
, Auken, 79 Ind. 157. 
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88. Cal.—Locke v. Klunker, 55 P. 
993, 123 Cal. 231. 

24 C.J. p 826 note 2. 

Pleading want of representative ca¬ 
pacity see supra § 763. 

89. Ind.—Ohio & M. R. Co. v. Mc¬ 
Clure, 47 Ind. 317. 

Motion preferred to demurrer 

A demurrer to a pleading by a 
personal representative will not lie 
where the defect can be reached by 
a motion to make more definite and 
certain.—Lawver v. Lynch, 210 N. 
W. 410, 191 Wis. 99. 

90. Ind.—Toner v. Wagner, 63 N.E. 
859, 158 Ind. 447—Euler v. Euler, 
102 N.E. 856, 55 Ind.App. 547. 

91. N.Y.—Secor v. Pendleton, 47 
Hun 281. 

24 C.J. p 826 note 5 [a]. 

92. N.Y.—Williams v. Fischlein, 129 
N.Y.S. 129, 144 App.Div. 244. 

93. Ark.—Williams v. Dawson, 461 
S.W. 2d 634, 185 Ark. 1190-—Pur- 
celly v. Carter, Adm’r, 45 Ark. 299. 

94. Ala.—Dirago v. Taylor, 150 So. 
150, 227 Ala. 271. 

Wash.—Goebel v. Hall, 231 P. 6, 132 
Wash. 30. 

Pleading statute of limitations or 
nonclaim see supra § 765. 

95. Mass.—Gallo v. Foley, 11 N.E.2d 
803, 299 Mass. 1. 

96. Ky.—Collett v. Helton, 94 S.W. 
2d 603, 264 Ky. 214. 

97. Ky.—Courtney v. Morgan, 156 
[ S.W.2d 175, 288 Ky. 342—Utter- 
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It has been held that an objection as to plaintiff’s 
capacity to sue as a personal representative can¬ 
not be raised by general demurrer, 98 but only by 
special demurrer. 99 An allegation in an action 
against an executor that letters testamentary were 
duly issued to him, who then duly qualified and 
acted as such, is not objectionable as a mere con¬ 
clusion of law in the absence of special demurrer. 1 

After overruling a representative’s affidavit of 
defense in the nature of a special demurrer, the 
court may permit him to file a further answer to 
the merits. 2 

Failure to make profert of letters testamentary 
or of administration, see supra § 759, renders a 
pleading fatally defective on demurrer; 3 and it 
has been held that this defect cannot be reached 
Otherwise than by special demurrer. 4 However, it 
has also been held that failure to make profert is 
not a ground for demurrer, and that the defect 
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should be reached by a rule to produce the letters 
or a copy thereof. 5 

§ 770, Amendment 

a. In general 

b. Representative capacity and authority 

to sue or be sued 

c. Plene administravit 

a. In General 

Pleadings in actions involving personal representa¬ 
tives may be amended in the discretion of the court 
and on proper terms. 

In actions by or against executors or administra¬ 
tors amendments to pleadings may be allowed in a 
proper case and on the usual terms, 6 the allowance 
of the particular amendment resting largely in the 
discretion of the court. 7 A complaint based on a 
claim previously presented against the estate can- 


back’s Adm'r v. Hannan, 74 S.W.2d 
563, 255 Ky. 425. 

98. Ark.—Gibson v. Ponder, 40 Ark. 
195. 

N.T.—Secor v. Pendleton, 47 Hun 
281. 

99. Ky.—De Haven v. De Haven, 46 

S.W. 215, 47 S.W. 597, 104 Ky. 41, 
20 Ky.L. 663. 

24 C.J. p 826 note 6. 

Petition, showing’ plaintiff without 
interest in controversy 
Although a special demurrer is 
necessary, under Civ.Code Pract. § 
92, to question plaintiff's legal ca¬ 
pacity to sue, a general demurrer is 
sufficient to raise the objection that 
the petition on its face shows that 
plaintiff has neither a legal nor bene¬ 
ficial interest in the controversy, so 
that a general demurrer should be 
sustained, where the petition shows 
on its face that the order confiding 
administration of the particular es¬ 
tate to plaintiff, the public adminis¬ 
trator, was void because made be¬ 
fore the expiration of the required 
time after the death of decedent.— 
Bannon v. Fox, 250 S.W. 966, 199 Ky. 
262. 

1. Cal.—Vragnizan v. Savings Un¬ 
ion Bank & Trust Co., 161 P. 507, 
31 Cal.App. 709. 

2 . Pa.—Miners’ State Bank v. Auk- 
sztokalnis, 128 A. 726, 283 Pa. 18. 

3. Miss.—Ligon v. Bishop, 43 Miss. 
527. 

24 C.J. p 829 note 69. 

4. U.S.—Kane v. Paul, D.C., 14 Pet. 
33, 10 L.Ed. 311. 

24 C.J. p 829 note 70. 

5- Ark.—Surginer v, Paddock, 31 
Ark. 528. 

6. Fla.—Federal Land Bank of Co¬ 


lumbia v. Brooks, 190 So. 737, 139 
Fla. 506. 

Ga.—Hattaway v. Hodgson Cotton 
Co., 149 S.E. 568, 169 Ga. 9—Kin- 
ard v. George, 82 S.E. 560, 142 Ga. 
111 . 

Ky.—Grayot’s Adm’rs v. Vick, 13 Ky. 
L. 175. 

Wyo.—Sowers v. King, 231 P. 411, 
rehearing denied 238 P. 540, 32 
Wyo. 167. 

24 C.J. p 840 note 61, p 831 note 4 
[b]. 

Amendment to permit recovery on 
quantum meruit 

One suing estate for services un¬ 
der contract which was void under 
the statute of frauds should he per¬ 
mitted to amend complaint to recov¬ 
er on quantum meruit.—Hirschberg 
v. Horowitz, 143 A. 351, 105 N.J.Law 
210 . 

Amendment to permit partition 
In action by administratrix 
against children of deceased, who 
owned property as tenants in com¬ 
mon with deceased, for their share 
of taxes, insurance, and improve¬ 
ments, the court’s refusal to allow 
amendment to make complaint a 
prayer for partition was proper, 
where final account had not been 
rendered and court was not in a po¬ 
sition to know the rights of the par¬ 
ties and the financial condition of 
the estate.—In re Foster’s Estate, 
246 P. 290, 139 Wash. 224. 

Premature commencement of suit 
An administrator may amend his 
answer by setting up statutory lim¬ 
itations prohibiting the bringing of 
actions against him within a pre¬ 
scribed period after his qualification. 
—Gallo v. Foley, ,5 N.E.2d 425, 296 
Mass. 306. 

Adding and striking' out counts 
In an action against an executor 
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as such on a note executed by him 
as executor the complaint may be 
amended on demurrer filed for fail¬ 
ure to show a cause of action 
against him as executor by adding 
counts stating an indebtedness by 
testator in his lifetime and striking 
out the count on the note described 
in the original complaint.—Taylor v. 
Perry, 48 Ala. 240. 

Allowance of time to meet issue 
In action by representative against 
a defendant for appropriating estate 
funds in payment of note, permitting 
amendment to plaintiffs petition, 
during trial, setting up that note 
was without consideration, was not 
error where case was continued for a 
sufficient time to enable the defend¬ 
ant to meet the issue.—Markworth v. 
State Sav. Bank of Woden, 251 N.W. 
857, 217 Iowa 341. 

7. U.S.—Teasdale v. Jordan, C.C.N". 
C., 23 F.Cas.No.13,814, Brunn.Col. 
Cas. 19, 3 N.C. 281. 

Minn.—Vought v. Porter, 217 N.W. 

352, 173 Minn. 302. 

Ohio.—Oberhelman v. Brate, 152 N. 

E. 681, 20 Ohio App. 483. 

Okl.—Revard v. Py-ah-hun-kah, 42 
P.2d 838, 171 Okl. 304. 

Second amendment 

Where second amended complaint 
against administrator was based on 
rejected claim against deceased’s es¬ 
tate which was set up in original 
complaint, permission to file second 
amended complaint was matter with¬ 
in discretion of trial judge, since the 
basic cause of action was not chang¬ 
ed.—Walsh v. Parker, 106 P.2d 925, 
41 Cal.App.2d 435. 

Discretion held abused 

Ky.—Terry v. Terry, 95 S.W.2d 282, 
264 Ky. 625. 

24 C.J. p 840 note 61 £c]. . 
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not be amended so as to set up a new and inde¬ 
pendent cause of action. 8 A variance between the 
relief asked and that specified in the citation is 
amendable. 9 

An amendment for the purpose of making the 
pleadings conform to the proof may be allowed on 
the trial of exceptions to an auditor's report, 10 
provided there is evidence to support the amend¬ 
ment. 11 

Profert of letters . Failure to make profert of 
letters testamentary or of administration, see supra 
§ 759, may be cured by amendment. 12 Where the 
original- declaration makes profert, it is not es¬ 
sential that the amended declaration repeat such a 
profert. 13 

b. Representative Capacity and Authority to 
Sue or Be Sued 

(1) Parties plaintiff 

(2) Parties defendant 

(1) Parties Plaintiff 

A pleading, in an action brought by a personal repre¬ 
sentative ordinarily may be amended to make the suit 
stand in his name as an individual and vice versa pro¬ 
vided the amendment does not change the cause of 
action. 

It is generally held that, where a pleading is 
filed in the name of one suing in his individual 
capacity, it may, where the cause of action is not 
changed, be amended so as to make the suit stand 
in his representative capacity, and vice versa, 14 
and an amendment of this nature has been held 

8. Cal.—Dugand v. Magnus, 290 P. 

309, 107 CaLApp. 243. 

9. N.Y.—Spencer v. 

Redf.Surr. 425. 

10. Ga.—Whitmire v. 

159 S.E. 859, 173 Ga. 174. 

11. Ga.—Whitmire v. 
supra. 

12. Miss.—Ligon v. Bishop, 43 Miss. 

527. 

13. Tenn.—McMillan Marble Co. v. 

Black, 14 S.W. 479, 89 Tenn. 118. 

14. U.S.—St. Louis & S. F. R. Co. 
v. Herr, Miss., 193 F. 950, 113 C.C. 

A. 578, certiorari denied 32 S.Ct. 

837, 225 U.S. 705, 56 L.Ed. 1265— 

Van Doren v. Pennsylvania R. Co., 

N.J., 93 F. 260, 35 C.C.A. 282. 

Ala.—Randolph v. 

416, 190 Ala. 610. 

Fla.—Phifer v. Abbott, 67 So. 917, 69 
Fla. 162. 

Iowa.—Myers v. Chicago, B. & Q. R. 

Co., 131 N.W. 770, 152 Iowa 330. 

Ky.—Foreman v. Walters, 198 S.W. 

914, 178 Ky. 274—Gray. v. Alder- 
son’s Adm’r, 123 S.W. 317. 

Mo.—Eulinberg v. Quick Payment 


permissible whether the individual and representa¬ 
tive are the same or different persons. 15 On the 
other hand, such an amendment will not be allowed 
where its effect would be to change the cause of 
action 16 or deprive defendant of some substantial 
right. 17 

Where suit is brought in a representative ca¬ 
pacity by a plaintiff lacking such capacity the error 
cannot be cured by an amendment substituting the 
proper representative in place of the plaintiff if a 
change in the cause of action would thereby re¬ 
sult, 18 or if the substitution violates a statutory 
prohibition against the addition of new and distinct 
parties. 19 

Substitution of permanent for temporary admin¬ 
istrator. Where a temporary administrator has 
no authority to sue for recovery of land held ad¬ 
versely to the estate, his petition in such an action 
cannot be amended by substituting the name of 
one who sues as permanent administrator, and 
who was appointed as such after the commence¬ 
ment of the action, although the temporary admin¬ 
istrator is the same person who was afterward 
made permanent administrator. 20 

(2) Parties Defendant 

Unless a change in the cause of action would result, 
a pleading charging a defendant as personal representa¬ 
tive may be amended to charge him individually, and 
vice versa. 

If a defendant is sued in a representative char¬ 
acter the pleading may be amended so as to per¬ 
mit a recovery against him personally,21 and if he 

N\C.—Bennett v. North Carolina R. 

Co., 74 S.E. 883, 159 N.C. 345. 

24 C.J. p 823 note 73. 

17. Pa.—McClelland v. Dick, 16 Pa. 
Dist. 776, 33 Pa.Co. 257. 

18. Mo.—Arrowood v. Delaney's Es¬ 
tate, App., 295 S.W. 522. 

19. Ga.—Roberts v. Rite, 125 S.E. 
719, 33 Ga.App. 91. 

20. Ga.—Ward v. McDonald, 69 S.E. 
817, 135 Ga. 515. 

Fla.—State v. Southerland, 142 
So. 883, 884, 106 Fla. 103, citing 
Corpus Juris. 

N.D.—Hill v. Hanna, 222 N.W. 459, 
463, 57 N.D. 412, citing Corpus Ju¬ 
ris. 

24 C.J. p 825 note 96- 
Necessity for new process 

A complaint against representa¬ 
tives as such cannot without their 
consent be amended so as to make 
them defendants as individuals un¬ 
less new process against them as in¬ 
dividuals has been issued. 

N.J.—Boyle v. Nolan, 8 A.2d 358, 
123 N.J.Law 3651 


Popham, 5 

Thompson, 

4. 

Thompson, 


Hubbert, 67 So. 


Old Line Life Ins. Co., App., 261 
S.W. 725. 

N.H.—Mann v. Marshall, 80 A. 336, 
76 N.H. 162. 

N.Y.—Johnson v. Phoenix Bridge Co., 
90 N.E. 953, 197 N.Y. 316—Kmetz 
v. De Ronde, 171 N.Y.S. 73, 183 
App.Div. 736—Ross v. McCarthy, 
161 N.Y.S. 644, 175 App.Div. 231. 
Pa.—Hoffman v. Prudential Ins. Co., 
17 Pa.Dist. 122. 

24 C.J. p 823 note 72. 

Appointment after institution of suit 
The fact that plaintiff was not ap¬ 
pointed as administrator until after 
the commencement of the action did 
not prevent amendment to make ac¬ 
tion stand in both his individual and 
representative capacities.—Tierney v, 
Perkins, 179 N.Y.S. 904. 

15. Ariz.—Bryan v. Inspiration Con¬ 
sol. Copper Co., 205 P. 904, 23 Ariz. 
541, setting aside 181 P. 577, 20 
Ariz. 485, rehearing denied 206 P. 
402, 24 Ariz. 47. 

Iowa.—Myers v. Chicago, B. & Q % R. 
Co., 131 N.W. 770, 152 Iowa 330. 

16. La.—McRae’s Adm'x v. McRae, 
11 La. 571. 


21 . 
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is sued personally the pleading may be amended so 
as to charge him in his capacity as executor or ad¬ 
ministrator, 22 unless the amendment would change 
the cause of action. 23 A mere misdescription of 
defendant’s representative capacity may be amend¬ 
ed, 24 as where defendant is improperly described 
as a personal representative of the estate of a per¬ 
son designated when he is in fact the administra¬ 
tor of the estate of another person. 25 

c. Plene Administravit 

A plea of plene administravit may be amended. 

A defective plea of plene administravit praeter 
may be amended. 26 Defendant should be permitted 
to amend his plea by setting up plene administravit 
at any time before trial, if it appears that the plea 
is not made for delay. 27 In scire facias against 
administrators on a judgment against the intestate 
they should, after an agreement that the merits 
of the original judgment be tried without regard to 
the pleading, be allowed to amend by pleading plene 
administravit and no assets. 28 

§ 771. Verification 

a. In general 

b. By executor or administrator 
a. In General 

Unless required by statute, pleadings in actions by 
or against personal representatives, ordinarily need not 
be verified. 

Pleadings in actions by or against personal rep¬ 


resentatives ordinarily need not be verified unless 
verification is required by statute. 29 That a plea 
denying plaintiff’s capacity to sue as the personal 
representative of a decedent must be verified has 
been both asserted 30 and denied. 31 

b. By Executor or Administrator 

In the absence of a statutory regulation executors 
and administrators ordinarily are not required to verify 
their pleadings. 

Where the statute so provides, the pleadings of 
an executor or administrator need not be verified, 32 
and in such case verification is not required al¬ 
though other pleadings have been verified. 33 It 
has been held that one who is sued as administra¬ 
tor need not deny his representative capacity under 
oath. 34 

Authenticity of decedent’s signature. It has been 
held that an executor or administrator need not 
deny the validity of his decedent’s signature under 
oath in order to raise an issue as to its validity in 
an action brought against him on an instrument 
purporting to be signed by decedent. 35 Statutes 
requiring a sworn denial of the execution of, or 
signature on, a bill or a note, see Bills and Notes § 
637, are generally held inapplicable to denials in¬ 
terposed by a personal representative as to the 
signature of his decedent, 36 at least if the statute 
requires such denial only when asserted by an 
ostensible party to the instrument, 37 or if other 
provisions expressly except a personal representa¬ 
tive from the operation of the statute. 38 Some au- 


N.Y,—Mayer v. Miller, 282 N.Y.S. 561, 
246 App.Div. 541. 

22. Pla.—State v. Southerland, 142 
So. 883, 106 Fla. 103. 

24 C.J. p 826 note 97. 

23. Cal.—Sterrett v. Barker, 51 P. 
695, 119 Cal. 492. 

R.I.—Carney v. Hawkins, 83 A. 327, 
34 R.I. 297. 

24. U.S.—Randolph v. Barrett, Miss., 
16 Pet. 138, 10 L.Ed. 914. 

24 C.J. p 826 note 99. 

25. Tex.—Kendall v. Riley, 45 Tex. 

20 . 

24 C.J. p 826 note 99. 

26. Ga.—Parker v. Salmons, 39 S.E. 
475, 113 Ga. 1167. 

Plea of plene administravit see su¬ 
pra § 764. 

27- Va.—Chisholm v. Anthony, 1 
Hen. & M. 27, 11 Va. 27. 

26. Pa.—Robeson v. Whitesides, 16 
Serg. & R. 320. 

29. Action to enforce demand 
against representative 
A suit for accounting of money re¬ 
ceived by executor as decedent's 


agent and plaintiffs’ trustee, and es¬ 
tablishment of lien on estate’s prop¬ 
erty was not action to enforce de¬ 
mand or debt against estate within 
statute requiring a verifying affida¬ 
vit.—Hardy v. Hardy, 132 S.W.2d 365, 
198 Ark. 1021. 

Statute requiring verification of de¬ 
mands against estate 
A statute providing that no de¬ 
mand against a decedent's estate shall 
be paid unless verified by affidavit 
does not require that the affidavit 
be incorporated in the petition; nor 
does such a statute prohibit proof of 
a claim otherwise than by affidavit 
or verification of a petition.—Flimin’s 
Adm’x v. Flimin, 75 S.W.2d 502, 255 
Ky. 772. 

30. Miss.—Linton v. Skinner, 84 So. 
800, 122 Miss. 613, overruling sug¬ 
gestion of error 84 So. 392. 

Tex.—Pierce v. Baker, Civ.App., 143 
S.W.2d 681, error refused—Gulf, C. 
& S. F. Ry. Co. v. .Houston, Civ. 
App., 45 S.W.2d 771—Young v. Mer¬ 
edith, 85 S.W. 32, 38 Tex.Civ.App. 
59. 

24 C.J. p 831 note 4 [e], p 833 note 41 

m. , 
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31. Ala.—Logan v. Central Iron & 
Coal Co., 36 So. 729, 139 Ala. 548. 

32. Iowa.—Markworth v. State Sav. 
Bank of Woden, 251 N.W. 857, 217 
Iowa 341. 

Necessity for affidavit of defense in 
actions against representative see 
the C.J.S. title Pleading § 178, al¬ 
so 49 C.J. p 299 note 16 et seq. 

33. Iowa.—Markworth v. State Sav. 
Bank of Woden, 251 N.W. 857, 217 
Iowa 341. 

34. Tex.—American Loan & Mort¬ 
gage Co. v. Bangle, Civ.App., 153 
S.W. 662. 

35. Iowa.—Dean v. Atkinson, 208 N. 
W. 301, 201 Iowa 818. 

36. Mo.—State Bank of Anderson v. 
Dunn, 29 S.W.2d 79, 325 Mo. 709. 

37. Ind.—Riser v. Snoddy, 7 Ind. 442,. 
65 Am.D. 740. 

8 C.J. p 946 note 60. 

38. Ind-—Jennings v. McF&dden, 80* 
Ind. 531. 

8 C.J. p 946 note 61. 
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thorities, however, make no distinction between 
actions involving personal representatives and those 
in which the actual party to the instrument is de¬ 
fendant. 39 


Plea of plene administravit. A plea of plene 
administravit need not be accompanied by an af¬ 
fidavit of verification. 40 


2. Pleadings in Particular Classes of Actions 


§ 772. On Claims in Favor of Estate 

a. Declaration, petition, bill, complaint, 

or cross complaint 

b. Plea or answer; affidavit of defense 

or merits 

c. Set-off or counterclaim 

d. Reply 

e. Demurrer; defects and objections 

a. Declaration, Petition, Bill, Complaint, or 
Cross Complaint 

The declaration, petition, bill, or complaint in ac¬ 
tions on claims in favor of the estate must state facts 
sufficient to constitute a cause of action; and allega¬ 
tions of such pleadings must be definite, certain, and 
specific. 

The declaration, petition, bill, or complaint in ac¬ 
tions on claims in favor of the estate must allege 
facts sufficient to state a cause of action, 41 and the 
allegations of such pleadings must be as definite, 


certain, and specific as the facts will permit. 42 It 
may be essential, and particularly where suit is 
brought in the representative’s representative capac¬ 
ity, that the declaration or complaint show the death 
of decedent^ 5 and the relation between the recov¬ 
ery sought and the estate. 44 A count on an indebt¬ 
edness to decedent with a promise to the represen¬ 
tative is good without showing any promise to de¬ 
cedent, 45 and in assumpsit by an administrator de 
bonis non, the promise may be laid to have been 
made to the former administrator. 46 

Where proceedings on claims in favor of the es¬ 
tate are by cross action it is essential that the cross 
complaint allege facts sufficient to state a cause of 
action. 47 

Action for accounting . The bill, petition, or com¬ 
plaint in an action brought by representative for an 
accounting must allege facts sufficient to warrant 
such relief. 48 


39. Ala.—Martin v. Dortch, 1 Stew. 
479. 

8 C.J. p 946 note 62. 

40. N.J.—Wheatman v. Andrews, 89 
A. 285, 85 N.J.Law 107. 

41. D.C.—Stockman v. Fagan, 29 F. 
2d 440, 58 App.D.C. 240. 

N.J.—Goldberg v. Fisher, 168 A. 232, 
11 N.J.Misc. 657. 

Tex.—Menczer v. Fort Worth Nat. 

Bank, Civ.App., 149 S.W.2d 200. 

24 C.J. p 841 note 77. 

42. *Md.—Nelson v. Close, 127 A. 751, 
147 Md. 214. 

Allegation not too general 

Allegation by representative suing 
for reimbursement of assets of the 
estate that appropriation of deposit 
by bank to pay note of deceased, made 
for accommodation of defendant, was 
made with his knowledge, consent, 
and authority, has been held not too 
general.—Nelson v. Close, supra. 

43. Ky.—Phelps v. Risk, 4 Ky.L. 893. 
Writing executed to decedent 

Where one sues in a representative 
capacity on a writing purporting to 
be executed to his decedent, the dec¬ 
laration or complaint must show de¬ 
cedent's death.—Phelps v. Risk, su¬ 
pra. 

Allegations of representative capacity 
and authority to sue or be sued see 
supra § 758. 

44. Conn.—Oefinger v. Dalton, 165 A. 
351, 116 Conn. 720. 


W.Va.—Thurmond v. Guyan Valley 
Coal Co., 102 S.E. 221, 85 W.Va. 
501. 

Relation apparently remote 

Where the personal representative 
elects to sue in his representative 
capacity on a cause of action having 
an apparently remote and doubtful 
relation to the estate his declaration 
should disclose the actual relation.— 
Thurmond v. Guyan Valley Coal Co., 
supra. 

Pleadings held insufficient * 

(1) In action by representatives 
for cancellation of assignment of 
life policy, complaint not disclosing 
estate would be entitled to proceeds 
has been held insufficient.—Oefinger 
v. Dalton, 165 A. 351, 116 Conn. 720. 

(2) In an action of assumpsit by 
representatives to collect royalties 
on each ton of coal furnished by de¬ 
fendant to certain railways the dec¬ 
laration has been held insufficient for 
failure to comply with the text rule. 
—Thurmond v. Guyan Valley Coal 
Co., 102 S.E. 221, 85 W.Va. 501. 

45. Del.—Black v. Reybold, 3 Del. 
528. 

46. Mass.—Sullivan v. Holker, 15 
Mass. 374. 

47. Colo.—Palmer v. Sackett, 256 P. 
1093, 82 Colo. 61. 

Gross action by testamentary trus¬ 
tee and guardian 

In action by judgment creditor to 
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require executor to sell realty to pay 
his claim, cross action to “surcharge 
and falsify*’ executor’s account 
brought by testamentary trustee in¬ 
dividually and as guardian ad litem 
of testator’s infant heirs who had 
been made defendants, after trustee 
answered stating that there was suf¬ 
ficient personalty to pay the claim, 
has been held sufficient to state a 
cause of action.—Gurganus v. Mc- 
Lawhorn, 193 S.E. 844, 212 N.C. 397. 
Cross complaint held sufficient 

Cross complaint of administrator 
alleging plaintiff had unlawfully tak¬ 
en possession of intestate’s certifi¬ 
cates of deposit and collected pro¬ 
ceeds with intent to defraud estate 
has been held to state cause of action. 
—Palmer v. Sackett, 256 P. 1093, 82 
Colo. 61. 

48. Ill.—McKey v. Liberty Bank of 
Chicago, 2 N.E.2d 574, 284 Ill.App. 
650. 

Ind.—Oberting v. Jutte, 150 N.E. 796, 
84 Ind.App. 208. 

Pleading held sufficient 

(1) A bill charging defendant with 
fraud and overreaching in transac¬ 
tions with decedent while he was 
incapable of transacting business 
has been held sufficient to warrant 
relief.—Stockman v. Fagan, 29 F.2d 
440, 58 App.D.C. 240. 

(2) In a suit by representative 
against brother of decedent for ac¬ 
counting, bill alleging that defend- 
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Pleading in actions for accounting other than 
those brought in favor of the estate is discussed in¬ 
fra § 779. 

Action for deposit in bank. In an action by an 
executor for an amount deposited in bank by testa¬ 
tor, an allegation that payment of the amount was 
demanded by means of an order requiring payment 
thereof, signed by the executor, which was “duly 
presented” to defendant for payment and payment 
refused, is sufficient to admit proof of a proper de¬ 
mand by plaintiff. 49 

Action for money had and received. In actions 
in favor of the estate by representatives for money 
had and received, the declaration, petition, or com¬ 
plaint must state facts sufficient to constitute a cause 
of action. 50 

Action for rent. Where an administrator sues for 
rent under a statute, vesting him with authority to 
receive rents in the absence of heirs, a complaint 
for rent by the administrator alleging that he had 
authority to and did rent the property is a sufficient 
allegation of authority under the statute. 51 

Action for value of goods sold. A bill by an ad¬ 
ministrator to recover the value of certain person¬ 
alty of decedent's estate sold by plaintiff to defend¬ 
ant was demurrable where it alleged that sale of the 
property was made at such price as could be agreed 
on by arbitrators selected, but that before the arbi¬ 
trators had acted the purchaser declared that he 


would not abide by their decision, and did not show 
that any price was agreed on or that any inventory 
or appraisement of the property or any order of 
court for private sale thereof was made or that ei¬ 
ther party to the contract was uninformed as to the 
facts. 52 

Action for work done. If the cause of action is 
work done by testator the executor in assumpsit 
therefor need not set out the contract specially. 53 

Action on bill or note. In an action in favor of 
the estate based on a note, the declaration, petition, 
bill, or complaint of the representative must state 
facts sufficient to constitute a cause of action. 54 A 
declaration by an administrator, in an action on a 
note payable to his decedent, and past due at his 
death, need not aver a promise to the administra¬ 
tor. 55 In a suit on a note or other obligation in de¬ 
cedent's favor the declaration should show nonpay¬ 
ment both to decedent and his personal representa¬ 
tive or representatives ; 56 but it has been held that 
a general allegation that the note or obligation is 
due and unpaid is sufficient. 57 If an administrator 
acquires a note by assignment in the settlement of 
the estate and sues on it as administrator it is not 
necessary to allege that the note is an asset of the 
estate. 58 As an administrator may sue in his own 
name on a note payable to bearer, although trans¬ 
ferred to his intestate during the lifetime of the 
latter, the complaint need not state the source of his 
title. 59 A statute providing for representatives' pos- 


ant had been Intrusted by decedent prayed for an accounting and a lien 
with money and securities which on defendant’s home.—Riley v. Ar- 
were still in defendant’s hands or nold, 278 IU.App. 238. 
under his control, and that he had 

failed to account therefor, has been 49. N.Y.—Levy v. Commercial Trust 
held to state facts warranting re- Co., 148 N.Y.S. 173, 86 Mise. 10. 
lief.—Shea v. Shea, 4 N.E.2d 1015, 

296 Mass. 143. 50. Ky.—Gibson’s Adm’r v. Gibson, 

(3) Complaint, in action for ac- 43 S,W - 2d 343 ’ 241 Ky • 74 * 

counting, respecting real estate al- Petition, held sufficient 

leged to have been secured by de- Petition, alleging that at death of 
fendant from plaintiff’s intestate deceased there were due him large 
through fraud, was held, when liber- sums of money for rents and royal- 
ally construed, to state cause of ac- ties and on other accounts which 
tion on basis of incompetency of in- defendant collected and had not ac- 
testate to knowledge of defendant.— counted for, has been held to state 
Plash y. Rummel, 294 N.Y.S. 990, 250 cause of action, to extent that it ap- 
App.Div. 833. plied to personal property.—Gibson’s 

(4) A legal cause of action was A,din r v * Gibson > supra, 
stated in a bill by an administratrix Amendment 

and the minor children of a deceased (!) A declaration alleging that 
person which alleged that- deceased, money was received by defendant to 
living apart from his wife, deposited the use of decedent in his lifetime 
money in a bank with the desire of an< * alleging a promise to decedent 
depriving his wife of the funds, but may be amended so as to allege that 
not his children, that after his' death the money was received for the use 
defendant withdrew the amount of the administrator and the pr’om- 
the. deposit and used part of dt in * s © made to her.—Stanley v. Stanley, 
making repairs on her home, and 4 2 Conn. 539. 

that deceased did not intend,, to, give (2.) Ajnej^di^ent pf pleadings in ac- 
the money to defendant, and that it tions by or against representatives 
.solely to him, and which generally see supra .5 7701 
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51. Ind.—Guynn v. Jones, 12 Xnd. 
486. 

52. Ind.—Ramey v. McCain, 51 Ind. 
496. 

53. Pa.—Peries v. Aycinena, 3 Watts 
& S. 64. 

54. Tex.—Menczer v. Fort Worth 
Nat. Bank, Civ.App., 149 S.W.2d 
200 . 

Pleading held sufficient 
Ala—Ashurst v. Union Bank & Trust 
Co., 93 So. 418, 207 Ala. 465. 

Tex.—Menczer v. Port Worth Nat. 

Bank, Civ.App., 149 S.W.2d 200. 

24 C.J. p 841 note 77. 

55. W.Va—Austin v. Calloway, 80 
S.E. 361, 73 W.Va. 231, Ann.Cas. 
1916E 112. 

56. Va.—Buckner v. Blair, 2 Munf. 
336, 16 Va. 336. 

24 C.J. p 841 note 73. 

57. Ind.—Cromwell v. Barnes, 58 
Ind. 20. 

24 C.J. p 841 note 74. 

58. Ky.—Do wing v. Carr, 38 S.W. 
1044, 18 Ky.L. 979. 

24 C.T. p 841 note 75. 

58. Wis.-—Sanford v. McCreedy, 28 
Tfris. 103* 
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session of decedents’ property has been held not to 
require that the complaint of representative in an 
action predicated on a note allege that recovery is 
necessary to make certain payments or for distribu¬ 
tion. 60 A complaint alleging that the note sued on 
has, under mutual mistake, been surrendered by de¬ 
cedent payee to defendant maker for cancellation 
has been held sufficient. 61 Under statute requiring 
action to be brought in the name of the party in 
whom the legal interest is vested, a petition in an 
action on a note alleging that it was given by de¬ 
fendant, the principal maker, to decedent who was 
at time of death the legal owner and bona fide hold¬ 
er is sufficient. 62 Under statute relating to the filing 
of notes on which suit is brought, a petition in an 
action by a representative on notes, in favor of de¬ 
cedent alleging inability of plaintiff to file such notes 
because of their being in possession of defendant 
who has refused to surrender them is sufficient to 
excuse such filing. 63 

Action over against surety . Where an adminis¬ 
tratrix paid part of a debt for which intestate was 
liable as surety and after her marriage she and her 
husband paid the balance, she may as administra¬ 
trix recover the whole of the debt from the prin¬ 
cipal in assumpsit for money paid by husband and 
wife as administrators without counting separately 
for the money paid by the administratrix before 
marriage. 64 

b. Plea or Answer; Affidavit of Defense or 
Merits 

The plea or answer, or affidavit of defense or merits, 
in actions on claims in favor of the estate, must, in 
order to be sufficient, present a full and complete de¬ 
fense to the action. 

A plea in a suit by executors on a note given to 
them that the consideration was the sale of testa¬ 
tor’s title to land to which plaintiffs represented that 
testator had a right when in fact he had no title 
thereto is sufficient without an allegation that plain¬ 
tiffs warranted title and that they knew that the 
title was not good. 65 In an action of debt by two 


executors on a note given to them a plea that de¬ 
fendant was appointed executor and qualified will 
not abate the suit. 66 Where an administrator sues 
as such on a note payable to him as administrator, 
it is a sufficient answer that the note is not the prop¬ 
erty of the estate but the individual property of the 
administrator. 67 To an action by an administrator 
for money in defendant’s hands belonging to the es¬ 
tate, a plea that defendant’s wards were entitled as 
distributees to a portion of the estate, without al¬ 
leging that there were no debts, or what that in¬ 
terest amounted to, presents no defense. 68 In an 
action against a surviving husband by the admin¬ 
istrator of his wife on a note executed by the hus¬ 
band, an allegation in the answer that at the wife’s 
death the husband became entitled, as the surviving 
husband, to her personal estate is not a denial of 
the petition alleging the heirship of the wife, 69 and 
an allegation that neither decedent nor her estate 
was indebted to any person in any sum at the time 
of plaintiff’s appointment and qualification as admin¬ 
istrator, and that there was no occasion for his ap¬ 
pointment and qualification, is not tantamount to a 
specific denial of a statement in the petition that 
plaintiff and his wife are creditors of the estate. 70 
In an action by representatives to recover shares of 
corporate stock belonging to decedent at the time of 
his death and wrongfully detained by defendant, an 
answer admitting allegations of the complaint ex¬ 
cept as to wrongful detention, and alleging that de¬ 
fendant held such property under pledge by devisees 
individually is insufficient. 71 The necessity for any 
special plea of the statute of limitations by a son, 
against whom an accounting was sought, may be 
waived by the theory and method of trial. 72 

Payment. To a suit by an executor on a claim 
due deceased, an answer that defendant had paid 
deceased the amount due and that it was paid in 
goods in satisfaction of the claim and so received 
by deceased is good as a plea either of payment or 
of accord and satisfaction. 73 To a suit by an ad¬ 
ministrator de bonis non a plea alleging, first, pay- 


Necessity for proving: source of ti¬ 
tle see infra § 781. 

GO. Cal.—Security First Nat. Bank 
of Los Angeles v. Perrine, 84 P.2d 
248, 29 Cal.App.2d 223. 

61. Or.—Fitzgerald v. Nelson, 79 P. 

2d 254, 159 Or. 264. 

“Family settlement” 

A complaint alleging that income 
from certain property belonged to 
decedent who had a life estate, and 
that under a mutual mistake dece¬ 
dent and her daughter, defendant, be¬ 
lieved that part of the income be¬ 
longed to the daughter who induced, 
the decedent to cancel daughter's 

34 C.J.S.—52 


note and pay certain money to daugh¬ 
ter, was held not demurrable as alleg¬ 
ing a “family settlement."—Fitzger¬ 
ald v. Nelson, supra. 

62. Ga.—Peretzman v. Borochoff, 200 
S.E. 331, 58 Ga.App. 838. 

63. Ky.—Hollon v. Weatherford’s 
AdmT, 82 S.W.2d 208, 259 Ky. 142. 

64. Mass.—Williams v. Moore, 9 
Pick. 432. 

65. Ky.—Baker v. Baker, 4 Bibb 
346. 

66. Ky.—Baker v. Baker, supra. 

24 C.J. P 841 note 80. 
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67. Ind.—Harte v. Houchin, 50 Ind. 
327. 

68. Ga.—Holliday v. Strickland, 60 
Ga. 150. 

69. Ky.—Bennett v. Bennett, 120 S. 
W. 372, 134 Ky. 444. 

70. Ky.—Bennett v. Bennett, supra. 

71. Minn.—Samels v. Hartford Acci¬ 
dent & Indemnity Co., 203 N.W. 
620, 163 Minn. 209. 

72. Iowa.—Hartje v. Borstelman, 179 
N.W. 88. 

73. Ind.—Hart v. Crawford, 41 Ind. 
197. 
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ment to the administrator who had afterward de¬ 
posited it with defendant in his own name, and sec¬ 
ond, that such sum had been paid out on the or¬ 
ders of the administrator, is bad as setting up in¬ 
consistent defenses. 74 

Verification. A statute requiring verification of 
a plea denying execution of an instrument applies 
where the declaration alleges that plaintiffs were 
administrators of a designated person deceased at 
the time the promises were made and that the prom¬ 
ises were made to them personally by that descrip¬ 
tion. 75 

Affidavit of defense or merits . In an action by 
an executor for money loaned by testator to defend¬ 
ant, an affidavit of defense is sufficient which denies 
that the money was loaned at the special instance 
and request of defendant, and avers that testator 
proffered it to defendant knowing him to be in need 
of money, that the kindness was accepted, that de¬ 
fendant gave to testator valuable rings as security, 
and that the money was thereafter fully repaid and 
the rings restored to defendant. 76 

An affidavit of merits alleging that funds sought 
to be recovered by a representative have been prop¬ 
erly expended by defendant for funeral expenses of 
decedent is sufficient, 77 

c. Set-Off or Counterclaim 

General rules apply to the pleading of a set-off or 
counterclaim in an action on claims in favor of an es¬ 
tate. 

In an action by executors for an accounting on 
a contract, defendant, in pleading a counterclaim or 
set-off, is not required to allege affirmatively the 
facts showing that the demand is not affected fatally 
by any statute of limitations, or that the claim is 
valid or enforceable in the county court. 78 To en¬ 
title defendant to avail himself of an approved claim 
due him from the estate as an offset against the 
price of property sold him by the administrator, the 
answer must show that he is the only creditor enti¬ 
tled to the fund in which he seeks to apply the off¬ 
set, or if other creditors are interested in the fund, 


it must state the extent and character of such other 
claims so that the court may determine whether 
such relief can be allowed. 79 

d. Reply 

A reply may be proper or necessary In an action on a 
claim in favor of the estate. 

In a proper case a reply may be pleaded in an ac¬ 
tion on a claim in favor of the estate. 80 

e. Demurrer; Defects and Objections 

Certain defects in pleadings in actions on claims in 
favor of the estate must be taken advantage of by de¬ 
murrer; and objections for certain defects constituting 
ground for demurrer may not be available after verdict. 

In a suit on a note by an administratrix, an ob¬ 
jection that the declaration does not allege to whom 
the note was made payable or that defendant owes 
plaintiff as administratrix is not available unless 
taken by demurrer. 81 A defective allegation of a 
promise to the administrator, although a good 
ground for demurrer, cannot be taken advantage of 
after verdict. 82 * 

In an action against the maker of a promissory 
note by the representative of deceased payee, a plea 
which expressly avers a satisfaction of the debt, or 
a release of the debtor, by an instrument in writing 
set out in full in such plea is not subject to a gen¬ 
eral demurrer. 83 

§ 773. On Claims against Estate 

Technical rules of pleading have been held inapplica¬ 
ble to actions in certain inferior courts on claims against 
the estate. 

Technical rules of pleading have been held inap¬ 
plicable to actions in certain inferior courts on 
claims against an estate. 84 

Pleadings by several executors. Where several 
executors are sued in an action o.i a claim against 
the estate they may, according to some authority, 
each file a separate pleading and the pleading of that 
executor which is most advantageous to the estate 
should be received. 85 According to other authority 
joint executors must agree as to the mode of con- 


74. Mo.—Smith v. Culligan, 74 Mo. 
387. 

75. Ill.—Adams v. King, 16 Ill. 169, 
61 Am.D. 64. 

Verification of pleadings in actions 
by or against representatives gen¬ 
erally see supra § 771. 

76. Pa.—Fronefield v. Fry, 51 Pa. 
Super. 403. 

77. Ill.—Van Meter v. Illinois Mer¬ 
chants’ Trust Co., 239 Ill.App. 618. 

78 . Wis.—Rust v. Fitzhugh, 112 N. 
W. 508, 132 Wis. 549. 

24 C.J. p 841 note 88. 


79. Tex.—Alford v. Smith, 40 Tex. 
77. 

80. Minn.—Bambolis v. Minneapolis 
& St. L. R. Co., 150 N.W. 385, 128 
Minn. 112, affirmed, 36 S.Ct. 595, 
241 U.S. 211, 60 L.Ed. 961, L.R.A. 
1917A 86. 

Denying appointment of special ad¬ 
ministrator 

Where defendant sets up that the 
claim on which the action is based 
was settled with a special adminis¬ 
trator, a reply denying that a spe¬ 
cial administrator was appointed may 
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be properly pleaded.—Bambolis v. 
Minneapolis & St. L. R. Co., supra. 

81. Mass.—Osborn v. Osborn, 114 
Mass. 515. 

82. Md.—Vanders-mith v. Washmein, 
1 Harr. & G. 4. 

83. Ala.—Eidson v. McDaniel, 114 
So. 204, 216 Ala. 610. 

84. Wis.—In re Carlin’s Estate, 202 
N.W. 201, 185 Wis. 438. 

85. Md.—Wlodarek v. Wlodarek, 175 
A. 455, 167 Md. 556—Murray v. 
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ducting suits and cannot file separate pleas which 
place them in a hostile attitude to each other. 86 

Answers in actions against several representatives 
are discussed infra § 780. 

§ 774. - Declaration or Complaint 

a. In general 

b. Presentation, verification, and rejec¬ 

tion of claims 

c. Assets; solvency of estate 

d. Promise, indebtedness, breach or non¬ 

performance, and the like 

e. Set-offs, payments, and credits 

f. Other allegations or averments 

g. Affidavit in support of claim 

h. Particular actions or claims 

a. In General 

The declaration or complaint must state a cause of 
action. 

The declaration, petition, bill, or complaint in ac¬ 
tions on claims against the estate must state facts 
sufficient to constitute a cause of action ; 87 but need 
only state facts showing a prima facie claim. 88 
Such pleading must be definite and certain ; 89 more 
particularly it must specify the particular claims or 


damages sought to be charged, and must convey defi¬ 
nite information to the personal representative, and 
its allegations must be as certain and specific as 
the claim or statement thereof should be. 90 If, 
however, the complaint contains a definite statement 
of the claim and the amount thereof and enough to 
bar another action therefor, it is sufficient. 91 

Variance between complaint and claim presented . 
In an action for services, a variance between the 
complaint and the claim presented to the represent¬ 
ative with respect to the exact nature of the serv¬ 
ices may be disregarded where not prejudicial to 
defendant. 92 There is no question of variance 
merely because the suit is for only part of the 
claim that was originally filed with the representa¬ 
tive. 93 A complaint or petition based on the theory 
that plaintiff is entitled to recover the reasonable 
value of his services does not, of course, depart from 
a claim for their reasonable value, 94 and this may 
be so notwithstanding allegations in such pleading 
as to decedent’s breach of an agreement to devise 
property; 95 nor does it constitute a fatal variance 
that the complaint alleges a cause of action for rea¬ 
sonable value of services, or that they were rendered 
at the request of decedent, while claims presented 
to the representative are for services rendered un- 


Hurst, 163 A. 183, 187, 163 Md. 

481, 85 A.L.R. 442. 

Reason for rule 

“The principle makes for justice, 
and is grounded in common sense. 
The executors together represent the 
testator and his estate. They are se¬ 
lected for various reasons, but chiefly 
because of trust and confidence and 
the testator’s reasonable anticipation 
that their separate knowledge and 
information of his estate, obliga¬ 
tions, and liabilities will, when com¬ 
bined, secure a common position in 
regard to claims and demands against 
his estate. If the executors cannot 
agree with respect to their testator’s 
promise or liability, and so plead 
separately and differently in the same 
action, it is sound policy for the 
court to adopt the pleading which is 
advantageous to the testator’s estate, 
because the testator’s defense to the 
action is thereby the better assured, 
since one may know of matters, such 
as payment, set-off, or full defense, 
which are unknown to the other or 
rejected by him. The enforcement of 
this rule results in no injury to the 
plaintiff, who, at the most, is but 
required to establish his cause of ac¬ 
tion, which is ever the burden of 
the plaintiff.”—Murray v. Hurst, su¬ 
pra. 

Combined demurrer and answer 

Where one of executors against 
whom suit was brought filed demur¬ 
rer and another filed answer denying 


material allegations of bill and a 
third filed a combined demurrer and 
answer, such combined demurrer and 
answer, being most advantageous to 
the estate, should have been received 
as pleading and cause heard on that 
pleading.—Wlodarek v. Wlodarek, 175 
A. 455, 167 Md. 556. 

Pleas admitting and denying liability 
In action against coexecutors on 
testator’s contract, where one execu¬ 
tor filed a plea admitting the promise 
and its breach, but left the amount 
of recovery to be found and his co¬ 
executor filed pleas in bar, court 
properly struck down default judg¬ 
ment against the first coexecutor and 
allowed case to go to final judgment 
on merits.—Murray v. Hurst, 163 A. 
183, 163 Md. 481, 85 A.L.R. 442. 

86. La.—Hilligsberg's Succession, 5 
La. Ann. 118. 

87. Ga.—Hattaway v. Hodgson Cot¬ 
ton Co., 149 S.E. 568, 169 Ga. 9— 
Holliday v. Caldwell, 9 S.E.2d 694, 
62 Ga.App. 720. 

Pleading held sufficient 
Ga.—Hattaway v. Hodgson Cotton 
Co., 149 S.E. 568, 169 Ga. 9. 
Miss.—Halliburton v. Crichton, 111 
So. 743, 147 Miss. 621. 

N.Y.—Philco Radio & Television Cor¬ 
poration of New York v. Damsky, 
294 N.Y.S. 776, 250 App.Div. 485. 
Wash.—Goebel v. Hall, 231 P. 6, 132 
Wash. 30—Drain v. Wilson, 200 P. 
581, 117 Wash. 34. . 
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Pleading held insufficient 
Cal.—Noble v. Noble, 239 P. 51, 73 
Cal.App. 504. 

Representative and individual capaci¬ 
ties 

Where the representative is sued 
both in his representative and in¬ 
dividual capacities the complaint 
must state a cause of action in both 
capacities.—feingsbury v. Copren, 187 
P. 728, 43 Nev. 448, rehearing denied 
189 P. 676, 43 Nev. 448. 

88. Ga.—Wiggs v. Hendricks, 94 S. 
E. 556, 147 Ga. 444. 

Ind.—Taber v. Zehner, 93 N.E. 1035, 
47 Ind.App. 165. 

89. Nev.—Kingsbury v. Copren, 187 
P. 728, 43 Nev. 448, rehearing de¬ 
nied 189 P. 676, 43 Nev. 448. 

90. Ala.—Wynn v. Tallapoosa Coun¬ 
ty Bank, 53 So. 228, 168 Ala. 469. 

24 C.J. p 842 note 93. 

91. Ala.—Gillespie v. Campbell, 43 
So. 28, 149 Ala. 193. 

24 C.J. p 842 note 94. 

92. Ala.—Holloway v. Calvin, 84 So* 
737, 203 Ala. 663. 

24 C.J. p 842 note 6. 

98. Ala.—Holloway v. Calvin, supra 

94. Okl.—Poole v. Janovy, 268 P. 
291, 131 Okl. 219. 

Or.—Sargent v. Foland, 207 P. 349, 
104 Or. 296. 

95. Okl.—Poole v. Janovy, 268 P. 
291, 131 Okl. 219. 
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der contract. 96 It has been held, however, that 
where the petition in an action for services fur¬ 
nished decedent is based squarely on an express con¬ 
tract petitioner is not entitled to recover on a quan¬ 
tum meruit, having abandoned any claim he might 
have on such basis. 97 Where a claim presented to 
an administrator sought payment on one half the 
principal and interest due on certain notes, of which 
the claimant and deceased were joint makers, and a 
complaint, filed after the rejection of the claim 
counted on the same notes, made the same demand 
for payment, and further stated that plaintiff be¬ 
came the owner of the notes by virtue of a decree 
of distribution of the estate of the payee, the com¬ 
plaint sufficiently appeared-to be based on the same 
demand as the claim to satisfy the requirements of 
the statute that a claim should be presented before 
being sued on. 98 

b. Presentation, Verification, and Rejection of 
Claims 

(1) Necessity 

(2) Sufficiency 

(1) Necessity 

Where presentation, verification, and rejection of 
claims are required as condition precedent to suit, al¬ 
legations as to those matters are usually, although not 
always, required in the declaration or complaint. 

According to the weight of authority, where the 
statutes require presentation of a claim against an 
estate to the personal representative, the declaration 


or complaint in an action on such claim must allege 
presentation, 99 and it has been held that this rule 
applies as well in suits in equity as in actions at 
law. 1 In some jurisdictions, however, it is held that 
no allegation of the presentation of claims is nec¬ 
essary, 2 the view being taken that nonpresentation 
is a matter of defense. 3 Moreover, it has been held 
that in cases of purely equitable cognizance or in 
which purely equitable relief is sought it is not nec¬ 
essary to allege presentation of the claim to the per¬ 
sonal representative. 4 Where suit is brought prior 
to the appointment of the representative, an allega¬ 
tion of presentation of claim may not be required, 6 
this being particularly so where the representative 
when appointed is, prior to trial, made a party to 
the proceedings and served with a verified copy of 
the complaint. 6 Under express statutory exception 
no allegations as to the presentation of the claim to 
the representative is required in actions against 
mortgaged property of the estate by the holder of 
the mortgage where all recourse against any other 
property of the estate is expressly waived in the 
complaint; 7 nor under express statutory exception 
is any allegation as to presentation of claim required 
in cases where justiciable issues are involved call¬ 
ing for relief beyond the powers of the probate 
court adequately to afford. 8 

If the statute requires rejection of the claim be¬ 
fore suit brought it is necessary in an action on a 
claim to allege that it has been rejected. 9 

Authentication . It has been considered that one 


36. Cal.—Colwell v. Gardner, 14 P. 
2d 825, 126 Cal.App. 403—Warder 
v. Hutchison, 231 P. 568, 69 Cal.App. 
291. 

37. Ky.—Juett v. Elvove’s Adm'r, 17 

S.W.2d 196, 229 Ky. 335. 

38. Cal.—Enscoe v. Fletcher, 82 P. 
1075, 1 CaLApp. 659. 

39. Cal.—Nesbit v. MacDonald, 263 
P. 1007, 203 Cal. 219—Felton v. 
Andrews, 74 P.2d 528, 24 Cal.App.2d 
124—Jacobson v. Mead, 55 P.2d 285, 
12 Cal.App.2d 75, rehearing denied 
55 P.2d 1267, 12 Cal.App.2d 75— 
Washburn v. Keltz, 1 P.2d 45, 115 
CaLApp. 252. 

Idaho.—Flynn v. Driscoll, 223 P. 524, 
38 Idaho 545, 34 A.L.R. 352. 

Ohio.—Breen v. Conn, 28 N.E.2d 684, 
64 Ohio App. 325—Beach v. Mizner, 
3 N.E.2d 642, 52 Ohio App. 348, af¬ 
firmed 3 N.E.2d 417, 131 Ohio St. 
481. 

Ofcl.—Fluke v. Douglas, ig P.2d 210', 
158 Okl. 300—Walker Drilling Co. 
v. Carlew Drilling Contractors, 234 
P. 598, 109 Okl. 7. 

Tex.—Jaye v. Wheat, Civ.App., 130 
S.W.2d 1081—Dempsey v. Gibson, 
Civ-App,* 105 S.W.2d 423, error dis¬ 
missed. I 


Wyo.—Delfelder v. Farmers* State 
Bank of Riverton, 269 P. 418, 38 
Wyo. 481, rehearing denied 270 P. 
1081, 38 Wyo. 481. 

24 C.J. p 843 note 11. 

Amendment 

A failure to allege that a claim 
was presented in writing may be 
cured by amendment. 

Me.—Maine Cent. Inst. v. Haskell, 71 
Me. 487. 

R.I.—Lewis Historical Pub. Co. v. 
Greene, 100 A. 1017, 40 R.I. 309. 

1. Ala.—Grimball v. Mas tin, 77 Ala. 
553. 

24 C.J. p 843 note 12. 

2. Ky.—Massie's Ex'x v. Massie’s 
Ex'x. 156 S.W.2d 195, 288 Ky. 370. 

N'-H.—Hurd v. Varney, 144 A. 266, 
83 N.H. 467. 

24 C.J. p 843 note 13. 

3. Ky.—Holland v. Lowe, 39 S.W. 
834, 41 S.W. 9, 101 Ky. 98, 19 Ky. 
L. 97. 

N.J.—Durbrow v. Eppens, 46 A. 582, 
65 N.J.Law 10. 

4. Idaho.—Toulouse v. Bukett, 10 P, 
26, 2 Idaho, Hash., 184. 

24 C.J. p 843 note 13 [a]. 
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5. Utah.—Brown v. Skeen, 58 P.2d 
24, 89 Utah 568. 

6. Utah.—Brown v. Skeen, supra. 

7. Cal.—Schwartz v. Edmunds, 67 P. 
2d 351, 20 Cal.App.2d 530. 

Absence of request for deficiency 
judgment 

Complaint which in effect waived 
recourse against any other property 
by not asking deficiency judgment in 
mortgage foreclosure suit has been 
held sufficient within the text rule 
notwithstanding absence of allegation 
as to presentation and absence of ex¬ 
press waiver of recourse against oth¬ 
er property of the estate.—Schwartz 
v. Edmunds, supra. 

8. Tex.—Johnson v. First Mortg. 
Loan Co. of San Angelo, Civ.App., 
135 S.W.2d 806. 

9. Cal.—Nesbit v. MacDonald, 263 
P. 1007, 203 Cal. 219—Pelton v. 
Andrews, 74 P.2d 528, 24 Cal.App.2d 
124. 

Idaho.—Wormward v. Brown, 294 P. 
331, 50 Idaho 125. 

Ohio.—Beach H v. Mizner, 3 N.E.2d 642, 
52 Ohio APP. 348, affirmed 3 N.E. 
2d 417, i31 Ohio St. 481. 

Okl:—Walker Drilling Co. v. Car- 
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suing on a claim against an estate must allege not 
only the presentation and rejection of his claim but 
also the proper authentication of the claim when 
presented; 10 but the more general view is that, al¬ 
though the statute requires verification or an affida¬ 
vit of the justice of a claim as a condition to bring¬ 
ing suit thereon, it is not necessary that the peti¬ 
tion in an action on the claim allege that a proper 
affidavit had been presented to the personal repre¬ 
sentative. 11 

(2) Sufficiency 

Allegations as to presentation, verification, and re¬ 
jection of claims should state such facts, and should be 
definite and certain. 

Allegations as to presentation, verification, and re¬ 
jection of claims against the estate should state the 
facts constituting such presentation, verification, 
and rejection, 12 and should be definite and certain. 13 
In alleging presentment an averment that notice of 
the claim was given in writing is not equivalent to 
an averment that the claim was presented in writ¬ 
ing and is insufficient, 14 and a declaration which al¬ 
leges presentation, but not presentation in writing, 
is demurrable. 15 A petition which fails to allege in 
any manner that presentment has been made to the 
personal representative is, of course, insufficient to 
comply with requirements that such presentment be 
alleged. 16 If the statute requiring presentation is 
also a statute of nonclaim and bars the right of ac¬ 
tion if the claim is not presented within the pre¬ 
scribed time, the declaration, complaint, or bill 
should show that it was filed within the prescribed 
time, 17 or state grounds taking the claim out of 


the operation of the statute; 18 but it has been held 
that if the declaration or complaint alleges that the 
claim was properly presented failure to allege that 
it was filed within the prescribed time, 19 or a de¬ 
fective allegation in this regard, 20 will not render 
the complaint bad on general demurrer. A decla¬ 
ration which alleges the presentation of the claim 
to the administrator but fails to allege that the 
claim was filed in the office of the clerk of the pro¬ 
bate court as required by statute is demurrable. 21 

If sufficient compliance with the statute as to the 
affidavit filed with the claim is shown by the com¬ 
plaint, it is immaterial that the affidavit attached to 
the complaint does not comply therewith. 22 Where 
plaintiff sues individually and as executor of anoth¬ 
er estate, an allegation that he presented to defend¬ 
ant, as administrator, a claim duly verified accord¬ 
ing to law amounts to an allegation that plaintiff 
presented such claim both individually and as ex¬ 
ecutor. 23 

As regards demand, it is enough for the petition 
to allege that the claim had been proved and pay¬ 
ment demanded, 24 and it has been held that demand 
and default need not be alleged, the presentation of 
the claim and its rejection being sufficient. 25 

An allegation of the representative’s failure to 
take action on a claim presented is sufficient to take 
the cause of action out of a statute requiring that 
suit be brought within a designated time after the 
rejection of the claim. 26 

Under statute an allegation that the claim sued on 
has been allowed, approved, and filed is sufficient 


lew Drilling Contractors, 234 P. 598, 
109 Okl. 7. 

Tex.—Jaye v. Wheat, Civ.App., 130 
S.W.2d 1081—Dempsey v. Gibson, 
Civ.App., 105 S.W.2d 423, error dis¬ 
missed. 

Wyo.—Delfelder v. Farmers’ State 
Bank of Riverton, 269 P. 418, 38 
Wyo.’ 481, rehearing denied 270 P. 
1081, 38 Wyo. 481. 

24 C.J. p 843 note 15. 

10. Tex.—Whitmire v. Powell, Civ. 
App., 117 S.W. 433, reversed on 
other grounds 125 S.W. 889, 103 
Tex. 232. 

24 C.J. p 843 note 16. 

11. Ky.—Rogers v. Mitchell, 1 Mete. 

22 . 

24 C.J. p 843 note 17. 

12. Cal.—Janin v. Browne, 59 Cal. 
37. 

24 C.J. p. 844 note 20. 

Allegations held sufficient 
Ala.—Russell v. Garrett, 93 So. 711, 
208 Ala. 92—Russell v. Garrett, 85 
So. 420, 204 Ala. 98. 


13. Me.—Maine Cent. Inst. v. Has¬ 
kell, 71 Me. 487. 

Defect not fatal to judgment 

Where the complaint based on a 
note, alleged that plaintiff duly pre¬ 
sented her claim to defendant as ad¬ 
ministratrix, which claim contained a 
copy of such promissory note, and 
was duly verified by the oath of 
plaintiff in the form prescribed by 
law, it was held that if this aver¬ 
ment was not sufficiently definite 
and certain the defect would not be 
fatal to a judgment for plaintiff, in 
the absence of demurrer or any aver¬ 
ment in the answer that the claim 
was not supported by proper evi¬ 
dence.—Chase v. Evoy, 58 Cal. 348. 

14. Me.—Maine Cent. Inst. v. Has¬ 
kell, 71 Me. 487. 

15. Me.—Gray v. Chase, 98 A. 940, 
115 Me. 350. 

16. Ohio.—Breen v. Conn, 28 N.E. 
2d 684, 64 Ohio App. 325. 

17. Tex.—Jaye v. Wheat, Civ.App., 
130 S.W.2d 1081. 

24 C.J. p 844 note 22. 
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18. Ala.—Owens v. Corhitt, 57 Ala. 
92. 

Gal.—Tropico Land & Improvement 
Co. v. Lambourn, 148 P. 206, 170 
Cal. 33. 

19. Cal.—McCann v. Pennie, 25 P. 
158, 100 Cal. 547. 

20. Cal.—Wise v. Hogan, 19 P. 278, 
77 Cal. 184. 

21. R.I.—Roberts v. White, 78 A. 
497, 32 R.I. 185, Ann.Cas.l912B 793. 

Amendment 

The court may permit amendment 
to remedy this defect.—Roberts v. 
White, 78 A. 497, 32 R.I. 185, Ann. 
Cas.l912B 793. 

22. Ark.—Lasker-Morris Bank & 
Trust Co. v. Gans, 200 S.W. 1029, 
132 Ark. 402. 

23. Wash.—Harvey v. Pocock, 159 
P. 771, 92 Wash. 625. 

24. Ky.—Moore v. Pierce, 169 S. 
W. 620, 160 Ky. 107. 

25. Ohio.—Clark v. Boltz, 29 Ohio 
Cir.Ct. 665. 

26. R.L—Slocum v. Wilbour, 49 A. 
489, 23 R.I. 97. 
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as an admission that, as far as the estate is con¬ 
cerned, the validity of the obligation has been es¬ 
tablished and that it already ranks among the ac¬ 
knowledged debts of the estate to be paid in due 
course of administration. 27 

c. Assets; Solvency of Estate 

An averment of assets in the hands of the represen¬ 
tative is not usually required; nor need the solvency of 
the estate be alleged. 

In suits on claims against an estate it is not nec¬ 
essary to allege that there are assets in the hands 
of the representative; 28 but, where the action is 
against the widow and the executor on a contract 
by which the widow promised to pay a certain 
amount and authorized the executor to pay such 
amount to plaintiff out of her share of the hus¬ 
band’s estate, the complaint was demurrable, as to 
the executor, where it failed to allege that he had 
in his hands, when the agreement was made or at 
any time thereafter, money or property belonging 
to the widow. 29 Under statute, in a suit to com¬ 
pel the sale of decedent’s real estate to pay his 
debts, the bill must allege an insufficiency of per¬ 
sonal assets for that purpose. 30 Under statute a 
complaint' alleging that the representative has as¬ 
sets of the estate exceeding the amount of plain¬ 
tiff’s claim may be insufficient for failure to allege 
a decree of the probate court for distribution of 
such assets among creditors. 31 

A petition against an independent executor need 
not allege the solvency of the estate. 32 

d. Promise, Indebtedness, Breach or Nonper¬ 

formance, and the Like 

In claims based on a contract or promise, such con¬ 
tract or promise should be alleged; allegations as to 
indebtedness and breach or nonperformance may also 
be required. 

In an action on a claim against the estate based 


on contract the declaration, petition or complaint 
should, of course, show such contract or promise. 33 
Under statute requiring performance, such as pay¬ 
ment of money, immediately on the exact ascer¬ 
tainment of the thing to be done, a complaint in 
an action on a claim against the estate, showing 
that the amount of such claim was ascertained and 
was due and payable when the complaint was filed 
is sufficient. 34 A declaration charging defendant as 
administrator, and setting forth facts imposing lia¬ 
bility in a representative capacity only, is not ren¬ 
dered insufficient merely by omitting to aver that he 
“detains” or “owes” the money sought to be recov¬ 
ered. 35 A count stating that decedent in his life¬ 
time was indebted to plaintiff in a certain sum and 
made a writing ordering his executors to pay such 
sum to plaintiff one year after decedent’s death does 
not state a cause of action against the executors, 
where it contains neither a statement of a promise 
to pay nor a statement of a delivery of the paper, 
which was testamentary. 36 

Where decedent’s own breach of his contract is 
relied on in an action on a claim against his es¬ 
tate, such breach should be alleged in the petition. 37 
It is not, however, necessary to allege a breach of 
a contract which matures only on the death of one 
of the parties, where the action is to recover from 
decedent’s representative nothing more than what is 
expressly stipulated in the contract. 38 Under the 
view that questions relating to payment are defens¬ 
ive and to be raised by plea, it is held that the pe¬ 
tition in an action on a claim against the estate need 
not allege nonpayment of such claim. 39 If the com¬ 
plaint alleges presentation to, and rejection of, a 
claim by an administrator the specific allegation of 
nonpayment is unnecessary as this fact will be pre¬ 
sumed from a rejection of the claim. 40 It has been 
held, however, that nonpayment of plaintiff’s claim 
is one of the essential elements of his case which 


27. Cal.—Grisingher v. Shaeffer, 76 
P.2d 149, 25 Cal.App.2d 5. 

28. Md.—Giles v. Perryman, 1 Harr. 
& G. 164. 

24 C.J. p 842 note 3. 

29. N.J.—Van Schoick v. Van Scho¬ 
ick, 69 A. 1080, 76 N.J.Law 242. 

24 C.J. p 842 note 4. 

30. D.C.—West v. McLaughlin, 18 
F.2d 813, 57 App.D.C. 163. 

Bill held sufficient 
D.C.—West v. McLaughlin, supra. 
Bill held insufficient 
D.C.—Dahlgren v. National Savings 
& Trust Co., 41 App.D.C. 201. 

31. Vt.—Probate Court for District 
of Pair Haven v. Indemnity Ins. 
Co. of North America, 171 A. 336, 
106 Vt. 207. 


32. Tex.—Hartz v. Hausser, Civ. 

App., 90 S.W. 63. 

33. Tex.—Rudolph v. Smith, Civ. 

App., 148 S.W.2d 225. 

On promise of one of several execu¬ 
tors 

A count against an executor on 
the death of testator alleging a prom¬ 
ise by one of the executors who was 
then the only executor who had qual¬ 
ified and that afterward letters were 
granted to the other executors where¬ 
by an action had accrued against 
both as executors is good.—Benja¬ 
min v. Taylor, 12 Barb.N.Y. 328— 
24 C.J. p 842 note 2. 

Pleading held insufficient for fail¬ 
ure to allege facts from which a 
promise could be inferred.—Rudolph 
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v. Smith, Tex.Civ.App., 148 S.W.2d 
225. 

34. Mont.—Binzel v. Viehmann, 106 
P.2d 187, 111 Mont. 6. 

35. W.Va.—Cameron v. Hicks, 64 S. 
E. 832, 65 W.Va. 484, 17 Ann.Cas, 
926. 

36. N.J.—Haines v. Rogers, 62 A. 
272, 73 N.J.Law 51. 

37. Ga.—Zittrouer v. Zittrouer, 158 
S.E. 437, 43 Ga.App. 262. 

38. Ga.—Bunting v. Hutchinson, 63 
S.E. 49, 5 Ga.App. 194. 

39. Ga.—Whitmire v. Thompson, 159 
S.E. 859, 173 Ga. 174. 

40. Cal.—Wise v. Hogan, 19 P. 278, 
77 Cal. 184. 
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must be alleged in his declaration, 41 and that where 
the action is on a written instrument for the pay¬ 
ment of money the declaration must allege nonpay¬ 
ment by decedent and also by personal representa¬ 
tive. 42 

e. Set-Offs, Payments, and Credits 

Allegations as to set-offs, payments, and credits 
must be sufficient in accord with general rules of plead¬ 
ing. 

A petition alleging that no part of the notes sued 
on had been paid except the payments which ap¬ 
peared as credits on the notes, the date and amount 
of which had been previously set out, and that the 
notes remained due and unpaid, was not objection¬ 
able for failure sufficiently to allege that all legal 
offsets, payments, and credits had been allowed. 43 
Where plaintiff’s rejected claim against decedent’s 
estate admitted a set-off in favor of decedent for 
several loans made on the security of real estate 
and contracts to purchase real estate, the complaint 
in an action on such claim was insufficient for un¬ 
certainty where it failed specifically to set out the 
loans made, and the property transferred and con¬ 
tracts assigned as security, with sufficient fullness 
to acquaint defendant administrator and the court 
therewith. 44 Under statute requiring that all rep¬ 
resentatives join in making contracts binding on the 
estate or in paying out funds belonging to the es¬ 
tate, a petition in an action on a claim against the 
estate alleging part payment of such claim by one 
representative is insufficient as an admission of its 
validity 45 although* such allegations of part payment 
do not render the pleading insufficient as regards 
the unpaid balance of such claim. 46 

f. Other Allegations or Averments 

General rules of pleading have been applied in de¬ 
termining the sufficiency or insufficiency of various and 
miscellaneous averments. 

In addition to those allegations or averments con¬ 
sidered supra subdivisions a-e of this section, there 
are decisions dealing with the necessity and suffi¬ 
ciency of a variety of other allegations or aver¬ 


ments. For example, in particular actions on claims 
against an estate it has been held essential that the 
initial pleadings of plaintiff show that the court has 
jursidiction, 47 that the complaint in an action 
against representatives in their representative ca¬ 
pacity allege liability created by decedent, 48 and, 
under statute, that such pleadings allege the con¬ 
nection between the representatives sued and plain¬ 
tiff’s cause of action. 49 Where a statute provides 
that an executor or administrator, if the estate is 
insolvent, may institute suit before a probate court, 
and by giving notice compel the creditors to exhibit 
their claims, to be adjudged and paid pro rata, and 
that no suit shall afterward be brought against the 
executor* or administrator, unless plaintiff alleges 
that such executor or administrator has been guilty 
of fraud, negligence, or waste, such allegation, in 
a subsequent suit, must be contained in plaintiff’s 
declaration. 50 

Under a statute providing for the payment by an 
administrator of claims which have either been ad¬ 
mitted by the judge or allowed by the executor 
plaintiff, in an action on a claim founded on a judg¬ 
ment, in alleging that the probate court had or¬ 
dered payment of his demand, alleged a sufficient 
establishment of his claim and it was immaterial 
that he did not sufficiently allege a judgment. 51 

The fact that a complaint on a rejected claim 
presented to an administrator segregates and lumps 
certain classes of items in the claim is no ground of 
objection where the complaint does not increase or 
diminish the amount of any item, or allege any dif¬ 
ferent contract as to liability on any of the items 
than appeared on the face of the claim. 52 

g. Affidavit in Support of Claim 

An affidavit in support of the claim on which suit 
is brought is sometimes required. 

It is sometimes required that one suing a dece¬ 
dent’s estate for personal services rendered dece¬ 
dent in his lifetime shall produce an affidavit that 
the claim is just and nothing has been paid there¬ 
on. 53 A complaint is not, however, fatally defec- 


41. Md.—Provident Trust Co. of 
Philadelphia v. Massey, 125 A. 821, 
146 Md. 34. 

42. Md.—Junkins v. Sullivan, 73 A. 
264, 110 Md. 539. 

43. Tex.—Dashiell v. Moody, 97 S. 
W. 843, 44 Tex.Civ.App. 87. 

44. Nev.—Hibbard v. Clark, 156 P. 
447, 39 Nev. 230. 

45. Ga.—Hewlett v. Almand, 115 S. 
E. 501, 29 Ga.App. 392. 


46. Ga.—Hewlett v. Almand, supra. 

47. Tex.—Johnson v. First Mortg. 
Loan Co. of San Angelo, Civ.App., 
135 S.W.2d 806. 

Petition held insufficient 
Tex.—Johnson v. First Mortg. Loan 
Co. of San Angelo, supra. 

48. N.C.—Hood ex rel. Citizens’ Bank 
& Trust Co. v. Stewart, 184 S.E. 
36, 209 N.C. 424. 

49. La.—Gager v. Teche Transfer 
Co., App., 143 So. 62. 
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Petition insufficient 
La.—Gager- v. Teche Transfer Co., 
supra. 

50. U.S.—Walker v. Johnson, C.C. 
Ind., 29 F.Cas.No.17,074, 2 McLean 
92. 

51. Ind.—State v. Bowden, 3 Ind. 
504. 

52. Cal.—Enscoe v. Fletcher, 32 P. 
1075, 1 Cal.App. 659. 

Mass.—Osborn v. Osborn, 114 Mass. 
515. 

53. Del.—Langreil v. Wright, 80 A. 
235, 25 Del. 311. 
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tive for failure to allege the making of an affidavit 
in support of a claim sued on, under a statute mere¬ 
ly requiring that such affidavit be produced in an 
action against the representative based on such 
claim. 54 Where the complaint, in an action against 
an administrator on a note of intestate, alleges that 
a certain sum is the only payment which has been 
made on the note, and that a certain sum is due on 
it, after allowing all just credits, and the affidavit 
of plaintiff attached to the complaint states that 
“the facts set forth in the foregoing complaint are 
true,” there is a substantial compliance with a stat¬ 
ute providing that the claimant against a decedent’s 
estate shall append to his demand an affidavit stating 
that nothing has been paid on it, except* what is 
credited thereon, and that the sum demanded, which 
shall be named, is justly due. 55 In action against 
an administratrix to recover money collected by her 
and her deceased husband on plaintiff’s notes, an 
affidavit authenticating the claim, setting out its 
amount, that nothing has been paid in satisfaction, 
and that a stated amount was justly due, was suffi¬ 
cient. 56 Where it appears from the pleadings that 
a statutory affidavit has been presented to the rep¬ 
resentative in apt time in support of the claim in 
question, it is not essential that a subsequent affi¬ 
davit attached to complaint in action to support 
such claim conform to the statute. 57 

h. Particular Actions or Claims 

General rules as to the claimant’s initial pleading In 
an action on a claim against the estate have been ap¬ 
plied in a variety of actions and proceedings, such as 
actions to establish unmatured claims; actions based on 
fraud; claims for money loaned, paid, or received; 
claims for services; claims on joint, or Joint and several, 
obligations; claims for funeral expenses; and barred 
claims. 

Rules relating to the declaration or complaint in 
actions on claims against the estate have been con¬ 
sidered with relation to various particular actions 
or claims as noted in subsequent paragraphs of this 
section. 


Actions to establish unmatured claims . A com¬ 
plaint, alleging that decedent was indebted to plain¬ 
tiff for unmatured notes, that the administrator has 
rejected the claim, and that the notes will not ma¬ 
ture for several years, states a cause of action in 
equity, entitling claimant to have the notes declared 
valid. 58 

Actions based on fraud . The declaration or com¬ 
plaint in actions on claims against the estate when 
based on fraud must sufficiently allege such fraud. 59 

Claims for money lent . In an action by one who 
had loaned money to executors to pay a note renew¬ 
ing one executed by decedent, praying that the land 
be sold to pay the judgment, and alleging that the 
money was loaned at request of legatees, where 
there was no allegation that the debts had been paid 
or the estate was insolvent, or setting forth how 
such agreement could bind any creditors, the peti¬ 
tion did not state a cause of action. fiQ 

Claims for money paid. In assumpsit against an 
executor for money paid by a cosurety of the tes¬ 
tator after his death the declaration should set forth 
the facts specially. 61 A count for money paid out 
and expended for the use of a person designated as 
administrator of another, deceased, is bad because 
the administrator is personally liable and the decla¬ 
ration should be so drawn. 62 

Claims for money received . The complaint in 
an action against a representative for money had 
and received must allege facts showing defendant’s 
actual receipt of such money. 63 ' Under statute re¬ 
lating to the filing of claims against an estate an al¬ 
legation, in a declaration for money had and re¬ 
ceived by decedent, that plaintiff has filed his claim 
in the registry of the probate court has been held 
to be sufficient. 64 A count for money had and re¬ 
ceived by a person, designated as administrator of 
another, deceased, is bad because the representa¬ 
tive is personally liable. 65 In an action on a money 
claim “due from deceased in his lifetime” a decla- 


54. Ark.—Carl-Lee v. Griffith, 240 S. 
W, 15, 153 Ark. 74. 

55. Ark.—Wilkerson v. Eads, 133 S. 
W. 1039, 97 Arkr. 29ft. 

56. Ark.—Easley v. Rowe, 210 S.W. 
145, 138 Ark. 58. 

57. Ark.—Lay v. Thompson, 224 S. 
W. 433, 145 Ark. 194. 

58,1 N.T.—Bankers* .Surety Co. , v. 
Meyer, 98 N.E. ' 399, 205 N.T i 219, 
Ann.Cas.l913D 1218, affirming 131 
N.Y.S. 857, 146 App.Div. 867. 

59w CdL-*—Grubb v. Chase, 111 P. 90, 
158 Cal. 352. 

Pleading held sufficient 

In action against estate to recover 


one half of property which deceased 
had allegedly fraudulently concealed 
at time when an accounting was had 
between deceased and claimant un¬ 
der judgments in divorce action and 
action for accounting and agreement 
made thereunder, which entitled 
claimant to one half of property 
held by deceased, complaint stated 
a good cause of action.—Dodd v. 
Posters Estate, 14 N.E.2d 539, 214 
Ind. 39. 

60. ' Ga.—O'Kelly v. McGinnis, 81 S. 
E. 197, 141 Ga. 379. 

61. Mass.—Bachelder v. Fiske, 17 

MasssV 464. ' ( 

N.T.—Bradley v. Burwell, 3 Den. 61.. 

m 


62. Cal.—Sterrett v. Barker, 51 P. 
695, 119 Cal. 492. 

N.J.—Sibbit v. Lloyd, 11 N.J.Law 
163. 

63. Cal.—Rowley v. Bryson, 50* P. 2 d 
1078, 5 Cal.App.2d 636. 

Co mpl ai nt held sufficient 

N.T.—Harrison v. Schultz, 269 N.T. 

S. 182, 240 App.Div. 13. 

Complaint held insufficient 
Cal.—Rowley v. Bryson, 50 P.2d 
1078, 9 Cal.App. 2 d 636. 

04. Me,—Baxter v., Macgowan, 167 
A 77, 132 Me. 83. 

65. N.J.-^-Sibbit ” v. Lloyd, II N.J. 
Law 163. - • - 
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ration which fails to allege that the money was 
due plaintiff is defective. 66 Where the facts alleged 
in a petition on a claim for money advanced to de¬ 
cedent show an implied contract, no express prom¬ 
ise need be alleged. 67 In an action against repre¬ 
sentatives for money had and received where the 
real question in issue is whether plaintiff is enti¬ 
tled to proceeds of decedent’s life insurance, it is 
immaterial that the petition alleges that the policy is 
payable to decedent’s estate when in fact a creditor 
may have been named beneficiary. 68 

Claims for services. The declaration, petition, or 
complaint in actions on claims against an estate for 
services rendered to decedent must, in accordance 


with rules relating to the allowance and payment of 
such claims, see supra §§ 370-373, state facts suffi¬ 
cient to constitute a cause of action against the es¬ 
tate 69 and must be definite and certain, 70 reasonable 
certainty as to essential statements, rather than par¬ 
ticularity of statement, being sufficient in this re¬ 
spect. 71 Accordingly, where a claim is based on an 
express contract with decedent to pay for such serv¬ 
ices, such pleading must allege the making or exist¬ 
ence of such contract between decedent and plain¬ 
tiff, his performance thereof and breach or nonper¬ 
formance on part of decedent. 72 Where the action 
is one on a quantum meruit for the reasonable value 
of the services rendered, plaintiffs pleading should 
allege a request, or its equivalent, for such servic- 


€6. Md.—Merryman v. Ryder, 34 
Md. 98. 

67. Okl.—Wagner v. Naedelon, 15 
P.2d 63, 159 Okl. 295. 

68 . Ga.—Saville v. Lee, 158 S.E. 441, 
43 Ga.App. 263. 

68 . Tex.—Jaye v. Wheat, Civ.App., 
130 S.W.2d 1081. 

24 C.J. p 845 note 44. 

Pleadings held insufficient 

(1) Generally.—Jones v. Graham, 
148 S.E. 603, 39 Ga.App. 819. 

(2) Under statute a particular 
complaint in an action to recover 
compensation for services which 
would have been rendered by com¬ 
plainant but for the wrongful con¬ 
duct of defendant in gaining cus¬ 
tody of will nominating complainant, 
and then claiming the right to ad¬ 
minister the estate, has been held 
insufficient.—Wilson v. Hendricks, 
102 P.2d 714, 164 Or. 486. 

70. Ga.—Watts v. Rich, 175 S.E. 

417, 49 Ga.App. 334. 

S.C.—Dahlberg v. Brown, 16 S.E.2d 
284, 198 S.C. 1. 

Pleading held sufficient 
U.S.—Ingraham v. Walker, D.C. 
Mass., 287 F. 424. 

Ga.—Harvey v. Highsmith, 136 S.E. 

81, 163 Ga. 288. 

Pleading held insufficient 

(1) Petition on contract to care 
for testator for sum equal to or 
greater than amount realizable from 
cultivating certain land held insuf¬ 
ficient as indefinite.—Jones v. Gra¬ 
ham, 148 S.E. 604, 39 G'a.App. 822. 

(2) In action by a certified public 
accountant against an administratrix 
in her individual and .representative 
capacities for services to the estate, 
complaint alleging that defendant 
had been discharged as administra¬ 
trix without particularizing grounds 
on which such discharge was a pul- 
lity, held insufficient to set forth 
cause of action against defendant in 
her representative capacity.—Dahl¬ 


berg v. Brown, 16 S.E.2d 284, 198 
S.C. 1. 

(3) Allegations of a petition in an 
action for services held too indefi¬ 
nite as to the contract and its terms, 
as to the identity of land to be con¬ 
veyed, and when it was to be con¬ 
veyed or the money value paid, and 
as not showing a loss to petitioner 
or any consideration moving from 
him to deceased.—Hurt v. Fort, 104 
S.E. 509, 25 Ga.App. 700. 

71. Ga.—Watts v. Rich, 175 S.E. 

417, 49 Ga.App. 334. 

Itemizing charges 

(1) Ordinarily plaintiff's pleading 
need not itemize charges for serv¬ 
ices. 

Ariz.—Proto v. Chenoweth, 263 P. 

943, 33 Ariz. 261, modified on other 

grounds 266 P. 13, 33 Ariz. 496. 
Ga.—Watts v. Rich, 175 S.E. 417, 49 
j Ga.App. 334. 

(2) Itemization may, however, be 
required as regards charges pecu¬ 
liarly within the knowledge of the 
person performing services, such as 
the clerical services and expenses in¬ 
cluding telephone calls, telegrams, j 
and travel expenses by an account-1 
ant performing services for the es¬ 
tate.—Dahlberg v. Brown, 16 S.E. 2d 
284, 198 S.C. 1. 

Power of executors to make contract 

In an action against executors to 
recover commissions on the sale of 
lands under a contract made with 
them an allegation that defendants 
are executors, independent of the 
control of the county court, and that 
there is no restriction in the con¬ 
tract as to the sale of the lands 
"‘save that it was requested by de¬ 
fendants that they should be sold as 
soon as practicable for .cash, as pro¬ 
vided by the will of defendants' tes¬ 
tator, at a fair price,” is sufficient 
on general demurrer as to the power 
of the executors to make the con¬ 
tract.—O'Brien v. Gilleland, 15 S.W. 
681, 79 Tex. 602. 
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72. Ga.—Powell v. Bussell, 12 S.E. 

2d. 152, 64 Ga.App. 42—Jones v. 

Graham, 148 S.E. 603, 39 Ga.App. 

819. 

Pleading held sufficient 

(1) Petition for breach by dece¬ 
dent of contract to convey farm for 
services of plaintiff has been held 
sufficient to state cause of action.— 
Zittrouer v. Zittrouer, 158 S.E. 437, 
43 Ga.App. 262. 

(2) A complaint for breach of a 
contract by a decedent to provide 
for plaintiff by will in return for 
services, held sufficient as against 
the contention that it did not apprise 
defendant of the nature of the serv¬ 
ices rendered.—Ruble v. Richardson, 
204 P. 572, 188 Cal. 150. 

(3) The complaint in an action 
against an executor for services ren¬ 
dered decedent and his wife states a 
cause of action where it alleges that 
the services were rendered under an 
agreement with decedent, plaintiff's 
father, that after she became twen¬ 
ty-one years of age she should keep 
house and care for her parents, and, 
in consideration thereof, her father 
would devise the homestead in fee 
to her; that he executed such a will, 
which plaintiff saw, and which in¬ 
duced her to remain at home and 
care for her parents for more than 
twelve years, but that shortly before 
his death her father, decedent, de¬ 
stroyed such will and executed an¬ 
other, which did not devise the prop¬ 
erty to plaintiff, leaving his estate 
indebted to her in the sum named.— 
Eppert v. Gardner, 93 N.E. 550, 48 
Ind.App. 188. 

Reference to prior contract 

A petition which showed that 
cause of action was based solely on 
specific contract, which was set out 
in certain paragraphs was not ren¬ 
dered insufficient by references to a 
preexisting contract which was in¬ 
definite and uncertain.—Powell v. 
Bussell, 12 SJE.2d. 152, 64 Ga-App. 
42. 
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es, performance thereof, and the reasonable value 
of such services 7 . 3 and nonpayment . 74 Where the 
petition in an action to enforce a claim for services 
rendered decedent alleges facts showing an express 
promise, no implied contract need be alleged . 75 On 
the other hand, a petition stating facts sufficient to 
constitute a cause of action for such services in 
quantum meruit is sufficient without reference to 
any express contract 76 and the mere fact that the 
pleading also states facts sufficient to constitute a 
cause of action on express contract does not render 
such pleading insufficient . 77 Moreover there are 
cases, sometimes under statute, to the effect that 
plaintiff's pleading stating facts sufficient to con¬ 


stitute a cause of action on an express as well as an 
implied contract is good , 78 and that the trial court 
is not, as a condition to filing of such pleading, re¬ 
quired to compel plaintiff to elect whether he shall 
proceed on the express or the implied contract . 79 

The complaint of one standing in a family rela¬ 
tion to decedent must, in order to rebut the pre¬ 
sumption that the services were gratuitous, allege 
a promise on the part of decedent to pay therefor 
or facts from which such a promise would be im¬ 
plied . 80 In an action against an executor for per¬ 
sonal services rendered to decedent, allegations as 
to the amount of decedent's estate are immaterial, 
and should be stricken out on motion . 81 


73- Ga.—Haas v. Jaffe, 163 S.E. 226, 
45 Ga.App. 11. 

Pleading's lield sufficient 

(1) Generally. 

Conn.—Duvall v. Birden, 198 A. 255, 
124 Conn. 43. 

Ga.—Watts v. Rich, 175 S.E. 417, 49 
Ga.App. 334. 

Mo.—Tock v. Tock, App., 120 S.W.2d 
169. 

N.C.—L.ipe v. Citizens' Bank & Trust 
Co., 173 S.E. 316, 206 N.C. 24. 

(2) Petition to recover for serv¬ 
ices rendered testator held to allege 
suit on quantum meruit rather than 
on express contract.—Haas v. Jaffe, 
163 S.E. 226, 45 Ga.App. 11. 

(3) Petition, held sufficiently to 
charge that services were rendered 
at special instance and request of 
decedent, who agreed and promised 
to pay therefor, such interpretation 
of petition being required especially 
after verdict.—De Fevers' Ex'r v. 
Brooks, 262 S.W. 976, 203 Ky. 606. 

(4) A petition alleging full ac¬ 
count for services rendered decedent 
and their reasonable value and al¬ 
leging in the alternative that plain¬ 
tiff on submission of such account 
agreed to accept a lesser sum which 
defendant representative agreed to 
pay, but refused to pay a specified 
balance, has been held sufficient as 
against objection for stating an of¬ 
fer in compromise of the balance due 
on account.—Left v. Adams, Tex.Civ. 
App., 289 S.W. 102. 

Pleading held insufficient 

(1) Petition held too vague and 
indefinite to state a cause of action 
in quantum meruit.—Jones v. Gra¬ 
ham, 148 S.E. 603, 39 Ga.App. 819. 

(2) Complaint, ■ in action to recover 
for services rendered in nursing and 
caring for deceased relative, held in¬ 
sufficient to show rendition of "ex¬ 
traordinary services."—Allen v. 
Smith, 270 S.W. 782, 208 Ky. 207. 

(3) Complaint to recover reason¬ 
able value of services furnished de¬ 
ceased, alleging promise of deceased 
to devise real estate in consideration 


of not suing therefor, did not state 
cause of action in the absence of 
allegation of performance on part of 
plaintiff.—Lewis v. Siegman, 296 P. 
51, 135 Or. 660, rehearing denied 297 
P. 1118, 135 Or. 660. 

74. Md.—Provident Trust Co. of 
Philadelphia v. Massey, 125 A. 821, 
146 Md. 34. 

“Payable” 

Allegation that compensation for 
plaintiff’s services was "payable" by 
decedent during her lifetime is suf¬ 
ficient, being equivalent to allegation 
that it has not been paid.—Provident 
Trust Co. of Philadelphia v. Massey, 
supra. 

75. Okl.—Wagner v. Naedelen, 15 
P.2d 63, 159 Okl. 295. 

76. Ga.—Cooper v. Van Horn, 6 S. 
E.2d 408, 61 Ga.App. 214. 

Mo.—Tock v. Tock, App., 120 S.W.2d 
169. 

77. Conn.—Duvall v. Birden, 198 A. 
255, 124 Conn. 43. 

Mo.—Tock v. Tock, App., 120 S.W.2d 
169. 

Surplusage 

Where the petition in an action 
against an administrator seeking a 
personal judgment on account of 
care and support furnished to dece¬ 
dent for a number of years set forth 
an agreement under which such care 
and support were to be furnished 
during the remainder of her life in 
consideration of a house and lot be¬ 
ing conveyed to plaintiffs, and that 
decedent died the owner of such 
house and lot and intestate, the ac¬ 
tion was for a quantum meruit and 
the references in the petition to the 
agreement or the contract were sur¬ 
plusage.—Clark v. Boltz, 29 Ohio Clr. 
Ct. 665. 

78. Minn.—In re Speiss’ Estate, 212 
N.W. 167, 170 Minn. 221. 

Pleading held sufficient to state a 

cause of action on express or implied 
contract. 

Conn.—Duvall v. Birden, 198 A- 255, 
124 Conn. 43. 


Mass.—Turner v. Buttrick, 172 N.E. 

246, 272 Mass. 261. 

Minn.—In re Speiss’ Estate, 212 N. 
W. 167, 170 Minn. 221. 

Under code 

Under -a code system of pleading 
recognizing but one form of civil 
action and entitling plaintiff to re¬ 
lief if his complaint states any cause 
of action entitling him to relief in 
law or equity, allegations sufficient 
to warrant recovery on a contract 
if it were valid may be sufficient to 
justify judgment for the value of 
services rendered decedent.—Warder 
v. Hutchison, 231 P. 563, 69 CaLApp. 
291. 

79. Minn.—In re Speiss’ Estate, 212 
N.W. 167, 170 Minn. 221. 

80. Conn.—Downey v. Guilfoile, 114 
A. 73, 96 Conn. 383. 

Ky.—Jeffries v. Ferree, 193 S.W. 646, 
175 Ky. 18. 

Pleading held Insufficient 

(1) Petition in action by daughter 
of decedent to recover for services 
rendered held insufficient to state 
cause of action.—Jaye v. Wheat, 
Tex.Civ.App., 130 S.W.2d 1081. 

(2) Complaint not alleging dece¬ 
dent, in loco parentis to plaintiff, 
agreed to pay for services or con¬ 
vey interest in land, did not state 
cause of action.—Sparks v. Hinckley, 
5 P.2d 570, 78 Utah 502. 

(3) In a petition by a widow for 
her husband's property under con¬ 
tract whereby she was to receive the 
property in consideration of her 
services and work for him, general 
allegation of performance of the 
services and work, without indica¬ 
tion of the kind of work, is insuffi¬ 
cient to show that it was work 
which plaintiff was not required to 
perform for her husband without 
compensation by reason of the mari¬ 
tal status.—Bohanan v. Maxwell, 181 
N.W. 683, 190 Iowa 1308, 14 A.L.R. 
1004. 

81- Ky.—*-McGrews v. O’Donnell, 92 
S.W. 301, 28 Ky.L. 1366. 
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One suing on a claim against an estate for serv¬ 
ices rendered may amend his complaint so as to in¬ 
crease the amount sought to be recovered to an 
amount greater than the claim presented without 
changing the claim from that originally presented . 82 

Claims on joint obligations of decedent and oth¬ 
ers. Since the surviving obligor of a joint obliga¬ 
tion is primarily liable, a complaint against the 
executors of his coobligor must allege the insolven¬ 
cy of the surviving obligor ; 83 but an averment that 
he is entirely insolvent is sufficient without alleging 
the issue and return unsatisfied of an execution 
against him . 84 

Claims on joint and several obligations of dece¬ 
dent and others. A declaration against a personal 
representative on a joint and several demand against 
a decedent and another may set forth the demand 
as though it had been a cause of action against de¬ 
cedent alone . 85 

Claims for funeral expenses. A complaint in an 
action for funeral expenses of the decedent must 
allege that the amount sought to be recovered is a 
reasonable amount in view of all the circumstanc¬ 
es . 86 An allegation of facts showing the reason¬ 
ableness of the amount claimed may, however, be 
sufficient . 87 At any rate, a defective statement as 
to the reasonableness of the amount claimed may be 
cured by allegations of the answer . 88 

Claims barred by limitations. In an action on a 
claim against the estate, a petition which shows on 


its face that the action has not been brought within 
the time prescribed by a statute of limitation is in¬ 
sufficient and subject to demurrer . 89 A declaration 
in an action on a claim against an estate need not, 
however, allege facts which would bring the case 
within a statute extending the time within which 
such action might be brought . 90 Plaintiff may, for 
the purpose of avoiding the statute of limitations, 
plead a promise of the representative to pay, in 
consideration of the existence of the indebtedness, 
and it is not necessary to allege that sucl\ promise 
was made in consideration of assets . 91 

§ 775. - Plea, Answer, and Affidavit of 

Defense 

a. Plea or answer 

b. Affidavit of defense 

a. Plea or Answer 

A plea or answer in an action on a claim against an 
estate must set up a defense. 

In an action on a claim against an estate a plea or 
answer to be sufficient must set up a defense to 
such action . 92 Where noncompliance with statute 
is relied on as a defense, a substantial allegation of 
such noncompliance is all that is required . 93 A plea 
of outstanding judgments recovered against dece¬ 
dent jointly with other persons must allege that de¬ 
cedent was the survivor . 94 A preference given by 
the laws of a state to its citizens in the payment of 
the debts of the deceased must be specially pleaded 


82. N.T.—Field v. Field, 77 N.Y. 294. 

83. N.Y.—Barnes v. Brown, 29 N.E. 
760, 130 N.Y. 372—Barnes v. Selig- 
man, 8 N.Y.S. 834, 55 Hun 339. 

84. N.Y.—Stahl v. Stahl, 2 Lans. 60. 

85. W.Va.—Citizens’ Trust & Guar¬ 
anty Co. v. Young, 83 S.E. 1007, 75 
W.Va. 241. 

86. Cal.—Golden Gate Undertaking 
Co. v. Taylor, 141 P. 922, 168 Cal. 
94, 52 L.R.A..N.S., 1152, Ann.Cas. 
19153> 742. 

24 C.J. p 845 note 55. 

87. Wyo.—Sowers v. King, 231 P. 
411, rehearing denied 238 P. 540, 
32 Wyo. 167. 

88. Wyo.—Sowers v. King, supra. 

89. Okl.—Wise v. Burton, 64 P.2d 
664, 179 Okl. 77. 

90. Mass.—Gallo v. Foley, 11 N.E. 
2d 803, 299 Mass. 1. 

Reference to such statute in the 
declaration in anticipation that stat¬ 
ute of limitations would be pleaded 
in bar of the action, being merely 
surplusage, will be disregarded and 
does not render the declaration sub¬ 
ject to demurrer.—Gallo v. Foley, 
supra. 


91. N.Y.—'Whitaker v. Whitaker, 6 
Johns. 112. 

92. Mo.—St. Louis Law Printing 
Co. v. Aufderheide, 45 S.W.2d 543, 
226 Mo.App. 680. 

Answers or pleas held sufficient 

(1) In an answer setting up the 
defense that plaintiff is bound by his 
election in submitting his claim for 
allowance to probate court, jurisdic¬ 
tion of the particular court to allow 
such claim sufficiently appears from 
allegation that such allowance was 
made by probate court of county in 
which administration of the estate 
was pending.—St. Louis Law Print¬ 
ing Co. v. Aufderheide, supra. 

(2) An answer denying allegations 
of a petition for certain services at 
a stated compensation has been held 
to be sufficient.—Juett v. Elvove’s 
Adm'r, 17 S.W.2d 196, 229 Ky. 335. 

(3) Non est factum is a good plea 
in an action against an executor or 
administrator on an obligation of 
deceased. 

Mo.—Lampe v. Franklin American 
Trust Co., 96 S.W.2d 710, 339 Mo. 
361, 107 A.L.R. 465. 

Tenn.—Langford v. Frey, 8 Humphr. 
443. 


(4) Other answers or pleas held 
sufficient see 24 C.J. p 846 note 68 
[a]. 

Answers or pleas held insufficient 

(1) In an action on a promise of 
decedent a plea of not guilty by his 
representative is insufficient.—Mor¬ 
rison v. Kelly, 6 Blackf., Ind., 224. 

(2) In an action against a repre¬ 
sentative on a claim against the es¬ 
tate for furnishing a cemetery monu¬ 
ment as provided for in will of tes¬ 
tator, an answer alleging mental in¬ 
capacity of representative to enter 
into a valid contract has been held 
insufficient to state a defense.— 
Lynch v. Dunn’s Adm’r, 270 S.W. 
468, 208 Ky. 15. 

93. Ala.—Esslinger v. Spragins, 183 
So. 401, 236 Ala. 508. 

Filing claim 

Under a statute requiring filing of 
claims in the office of the judge of 
probate, a plea alleging failure to 
file claim in the probate court has 
been held to be sufficient.—Esslinger 
v. Spragins, supra. 

94. N.Y.—Douglass v. Satterlee, 11 
Johns. 16. 
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by a representative sued by a foreign creditor 95 and 
if he wishes to avail himself of a statutory provision 
that suit to establish a money demand against the 
estate must be brought in the county where the es¬ 
tate is being administered he must, in order to as¬ 
sert his privilege, state in what county the estate 
is being administered. 96 Under statute a represent¬ 
ative claiming that the death of decedent terminated 
a contract, on which an action to recover for servic¬ 
es is brought against the estate, is not required to 
set up such defense in the answer; 97 nor, in an ac¬ 
tion on a claim for services by one standing in a 
family relation to decedent, is the personal repre¬ 
sentative required to plead specially that such serv¬ 
ices were gratuitous. 98 Under statute in actions on 
judgments de bonis testatoris, personal representa¬ 
tives are required to allege a-sufficient excuse for 
failure to set up available defenses in the original 
suit. 99 

Where a claim against the estate is asserted by 
way of an answer, it must, to be available, allege 
facts sufficient to support such claim. 1 Where pro¬ 
ceedings on a claim against an estate are by way 
of cross action the initial pleadings therein must, 
under statute, state a cause of action affecting the 
original cause of action. 2 

Answer as objection. Under the view that tech¬ 
nical rules of pleading are not applicable to actions 
on claims against an estate, see supra § 773, the 
representative’s answer may constitute a valid ob¬ 
jection to the sufficiency of the complaint. 3 

Demurrers to pleadings in actions on claims 
against the estate are discussed infra § 776. 


Fraud. Where suit in an action to enforce a 
claim against an estate is on a written obligation, 
allegations that statements made to procure dece¬ 
dent’s signature were false and made with intent 
to deceive and that decedent believed and relied 
on them to his injury, are sufficient; 4 and, in an 
action against an administrator on a nonnegotiable 
written instrument under seal, payment of which 
was to be made by the administrator after the mak¬ 
er’s death, a plea alleging that the instrument was 
executed by the maker for fraudulent purposes, and 
the payee and administrator knew of the fraudu¬ 
lent intention when the writing was executed, is 
good. 5 In an action against the representative of 
a deceased surety, allegations to the effect that 
plaintiff should in equity and good conscience have 
informed defendant of such surety's indorsement 
have been held insufficient to state a defense based 
on fraud. 6 

Payment or settlement . In actions on claims 
against decedents’ estates where the defense of 
payment is relied on it should be specially pleaded. 7 
In an action against an administrator for board 
and cash furnished decedent, a plea of payment is 
insufficient where it avers that defendant cannot 
allege when and to whom payment was made for 
want of sufficient information, except that dece¬ 
dent habitually paid his board monthly and was 
prompt to pay what he owed at maturity. 8 

A plea alleging that the administrator settled the 
claim sued on is not bad for failing to allege that 
he received a reasonable amount in satisfaction of 
the claim and that the settlement was authorized 
by the court. 9 


95- Md.—De Sorby v. De Laistre, 2 
Harr. & J. 191, 3 Am.D. 555. 

96* Tex.—McKie v. Echols, 1 Tex. 
App.Civ.Cas. § 1282. 

97. Ind,—Rainey v. Lafayette Loan 
& Trust Co., 172 H.E. 128, 92 Ind. 
App. 344. 

98. Iowa.—Hartje v. Borstelman, 
179 N.W. 88. 

Waiver 

Even if it be technically necessary 
so to plead, claimant’s right to re¬ 
quire such pleading may be waived 
by theory and method of trial.— 
Hartje v. Borstelman, supra. 

99. Ga—Steinberg v. Freedman, 
190 S.E. 187, 55 Ga.App. 298, af¬ 
firmed 198 S.E. 224, 186 Ga. 361. 

Plea or answer held insufficient 
Ga.—Steinberg v. Freedman, supra 
—Staten v. Cox, 154 S.E. 721, 41 
Ga.App. 763. 

1. K«tn.—Paul v. Butler, 282 P. 732, 
129 Kan. 244. 


Answer held insufficient 

In an action against a personal 
representative, an answer which at¬ 
tempted to revive a foreign judg¬ 
ment by having an administrator de 
bonis non appointed for the purpose 
of having service of process on him 
has been held insufficient.—Paul v. 
Butler, supra. 

2. Ky.—Turner v. Howard, 126 S.W. 

2d 135, 277 Ky. 172. ! 

Cross petition held sufficient 
Where petition in proceeding by 
administratrix to settle estate alleged 
that defendant had filed a claim as¬ 
serting lien on land of deceased, a 
cross petition setting out a note, 
claiming mortgage and vendor’s 
liens and alleging that, previous to 
death, deceased attempted to convey 
mortgaged land to administratrix, 
has been held to be sufficient.—Tur¬ 
ner v. Howard, supra 

3. Wis.—-In re Carlin’s Estate, 202 

N.W. 201, 185 Wis. 438. , 
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4. Iowa.—Dean v. Atkinson, 208 N. 
W. 301, 201 Iowa 818. 

5. Md.—Junkins v. Sullivan, 73 A. 
264, 110 Md. 539. 

6. Ga—Hearn v. Durrence, 125 S.E. 
794, 33 GaApp. 296. 

Close relationship 

An averment that plaintiff and the 
principal debtor are “closely related 
being brother-in-law and sister-in- 
law,” does not operate to render the 
allegations sufficient.—Hearn v. Dur¬ 
rence, supra 

7. La.—Succession of Crawford, 134 
So. 269, 16 LaApp. 326. 

Payment by conveyance of property 
Administratrix’ refusal to pay bill 
for nursing decedent on ground bill 
had been paid by conveyance of cer¬ 
tain property should have been spe¬ 
cially, pleaded as special defense.— 
Succession of Crawford, supra. 

8 . Ga.—Ginn v. Carithers, 80 S.E. 
698, 14 GaApp. ,298. 

9. Ala—Lovemaa v. Birmingham 
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Pleas in abatement or in bar. A pleading setting 
DUt causes proper for abatement has been upheld, 
in an action against a personal representative, as a 
plea in abatement, 10 and this notwithstanding one 
of the causes set up might also be regarded as a 
plea in bar of the action. 11 The objection that 
plaintiff has failed to comply with the statutory re¬ 
quirement as to notice or presentment of his claim 
to the personal representative as a prerequisite to 
bringing suit thereon should be set up by plea in 
bar or by brief statement rather than by plea in 
abatement. 12 

Set-off and counterclaim. If, in defense to an 
action ex contractu, brought against an administra¬ 
tor, he desires to plead by way of set-off that rent 
on land belonging to the estate he represented was 
illegally collected by plaintiff, he must allege facts 
from which the law will imply an obligation on the 
part of plaintiff to account for the money so col¬ 
lected as money had and received by him to de¬ 
fendant’s use. 13 The statutes sometimes make it 
unnecessary for defendant to plead any matter by 
way of answer, except a set-off or counterclaim. 14 
An answer pleading that if plaintiff had a claim 
against the estate such claim has been paid has 
been held not to constitute a counterclaim under 
a statute requiring that counterclaims be filed in the 
probate court. 16 

Right to delay answer. A statutory right of an 
executor or administrator to delay answer “until 
the estate in his hands is sufficiently administered 
to enable him to answer the same” must be as¬ 
serted by proper plea or motion, and it is not in¬ 


cumbent on plaintiff to show the condition of the 
estate in his hands. 16 

Verification. Where the complaint in an action 
against the estate is founded on an instrument al¬ 
leged to have been executed by decedent, his rep¬ 
resentative may not usually be required to deny 
decedent’s signature on oath. 17 There exists, how¬ 
ever, authority to the effect that such verification 
is necessary. 18 Under a statute providing that one 
sued as maker of a note signed in his name by 
agent cannot deny the agency except by plea veri¬ 
fied by oath, a representative denying that an agent 
had authority to sign decedent’s name to a note 
on which suit is brought must do so on oath. 19 
A verified answer by a representative in his rep¬ 
resentative capacity to the effect that debts on 
which the claim in suit is based were never incur¬ 
red or, if incurred, were paid during decedent’s 
lifetime, when considered in connection with such 
representative’s indorsement rejecting such claim, 
has been held conclusively to establish such repre¬ 
sentative’s capacity to be sued as such, presenta¬ 
tion of such claim, and its rejection. 20 

b. Affidavit of Defense 

Under statute in an action on a claim against the 
estate the representative may be required to file a suffi¬ 
cient affidavit of defense. 

Under statute in an action on a claim against 
an estate the personal representative may be re¬ 
quired to file a sufficient affidavit of defense 21 and 
judgment may be rendered against him for failure 
to do so. 22 It has been held, however, that in an 
action on a contract made by decedent his personal 


Ry. f Light & Power Co., 43 So. 411, 
149 Ala. 515. 

10. Mass.—Means v. Leveroni, 7 N. 
E.2d 418, 297 Mass. 61. 

“Answer in abatement” 

In action to recover compensation 
for services rendered by plaintiff’s 
intestate to defendant’s intestate, a 
pleading denominated “answer in 
abatement” alleging that plaintiff 
did not commence action within one 
year from time of defendant’s giv¬ 
ing of administrator’s bond, that 
plaintiff commenced action before 
defendant’s giving of administrator’s 
bond, and that writ ran against 
goods and estate of defendant and 
not against goods and estate of de¬ 
ceased has been held sufficient as a 
plea in abatement.—Means v. Lev¬ 
eroni, supra. 

11. Mass.—Means v. Leveroni, su¬ 
pra. 

12. Me.—Raw son v. Knight, 71 Me. 
99. 

24 C.J. p 846 notes 60, 68. 


13. Ga.—De Laperriere v. Bowles, 
55 S.E. 1030, 127 Ga. 18. 

14. Ind.—Rainey v. Lafayette Loan 

& Trust Co., 172 N.E. 128, 92 

Ind.App. 344—Kennedy v. Swisher, 
73 N.E. 724, 34 Ind.App. 676. 

15. Mo.—Markowitz v. Markowitz, 
App., 290 S.W. 119. 

16. Ga.—Morrison v. Hilburn, 54 S. 
E. 938, 126 Ga. 114. 

17. Iowa.—Hicks v. Northwestern 
Mut. Life Ins. Co., 147 N.W. 883, 
166 Iowa 532, L.R.A.1915A 872. 

24 C.J. p 846 note 57 [a] (D- 
Rule relating to execution of note 
A rule of court that the execution 
of the note may be taken as admit¬ 
ted at the trial unless defendant or 
someone in his behalf shall deny its 
execution on oath does not apply to 
executors and administrators, be¬ 
cause in no ordinary case would it 
be possible for a personal represen¬ 
tative to set out on oath in specific 
detail the nature and incidents of a 
transaction to which his deeedent 
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had been a party and to which he 
was a stranger.—Perkins v. Humes, 
49 A. 934, 200 Pa. 235. 

18. Mo.—Vincent v. Pittman, 1 Mo. 
712. 

19. Miss.—Ellis v. Planters' Bank, 
8 Miss. 235. 

20. Tex.—Thrasher v. Novy, Civ. 
App., 138 S.W.2d 124. 

21. Pa.—Myers v. Rabinovitz, 191 

A. 660, 326 Pa. 183—Common¬ 

wealth v. Duggan, 41 Lack.Jur. 31 
—Lenowitz v. Lenowitz, 40 Lack. 
Jur. 158, 53 York Leg.Rec. 148. 

Affidavit of defense held sufficient 
Pa.—Friend v. Kuhn, 175 A. 690, 316 
Pa. 233. 

Prior to statute, in Pennsylvania, 
Practice Act of 1915, P.L. p 483, as 
amended 12 P.S. p 382 et seq., no 
affidavit of defense was required of 
a representative in an action on a 
claim against the estate.—Myers v. 
Rabinovitz, 191 A. 660, 326 Pa. 183. 

22. Pa.—Myers v. Rabinovitz, su- 
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representative is not required to file an affidavit of 
defense as to matters arising before decedent’s 
death. 23 

An executor will not be required to file an ad¬ 
ditional affidavit of defense, where plaintiff is per¬ 
mitted to amend his statement in an action on sev¬ 
eral notes by alleging that all the notes were re¬ 
ceived before maturity instead of alleging that all 
the notes except one were received before ma¬ 
turity. 24 

§ 776. - Demurrer 

Absence of averment required by statute as to pre¬ 
sentation of claim sued on may be reached by general 
demurrer. A superfluous item for services rendered to 
“various other persons” than decedent is not, however, 
subject to demurrer in an action to recover for services. 

The absence of an averment, required by stat¬ 
ute, that the claim has been duly presented may be 
taken advantage of by general demurrer. 25 Under 
statute in an action on a claim against an estate 
for services rendered deceased, a complaint which 
is otherwise sufficient is not subject to demurrer 
for improperly including an item for services ren¬ 
dered “various other persons.” 26 

Where in an action against an administrator on 
a former judgment against decedent the complaint 
did not allege and it did not appear that intestate 
had any real estate, a demurrer to the answer on 
the ground that it did not state what disposition if 
any had been made of the real estate is insuffi¬ 
cient, 27 and where in such action the answer states 


the date and terms of the sale of decedent’s prop¬ 
erty by the administrator and alleges that the pur¬ 
chase money was paid when due, it is not demur¬ 
rable for failure to state at what time the money 
was received. 28 A representative’s answer neither 
admitting nor denying allegations of plaintiff’s 
pleading, but alleging lack of time to look into the 
affairs of the estate by reason of suit having been 
brought within a certain number of days after 
appointment and qualification of such representa¬ 
tive, is not subject to special demurrer as vague 
and indefinite. 29 

§ 777. To Set Aside Fraudulent Conveyances 

The pleadings in actions to set aside fraudulent con¬ 
veyances by decedent must present a cause of action, or 
a defense thereto, as the case may be. 

The bill, complaint, or petition in actions to set 
aside fraudulent conveyances of decedent must al¬ 
lege facts sufficient to warrant the granting of 
such relief, 30 and in a suit by a personal repre¬ 
sentative must state a case clearly within the stat¬ 
ute under which he claims his authority to sue. 31 
The pleading must state substantially the same facts 
as the decedent’s creditors would have been required 
to allege if they had sued to set aside the convey¬ 
ance. 32 The bill, complaint, or petition must show 
that suit is brought within the period fixed by stat¬ 
ute for instituting suits of this character, 33 that the 
representative named, as party defendant, is the 
present acting representative of decedent’s estate; 34 
that there are creditors; 35 that the conveyance was 


pra—Anderson v. Shaffer, 18 Pa. 
Dist. & Co. 334. 

23. Pa.—Brookville Title & Trust 
Co. v. Beaver Trust Co., 101 A. 944, 
258 Pa. 139. 

24. Pa.—Ludwig v. Dearborn, 8 Pa. 
Dist. 683. 

25. Me.—Maine Cent. Inst. v. Has¬ 
kell, 71 Me. 487. 

26. Ariz.—Proto v. Chenoweth, 263 
P. 943, 33 Ariz. 261, modified on 
other grounds 266 P. 13, 33 Ariz. 
496. 

XEotion to strike such improperly 
included items should be resorted to 
in such case.—Proto v. Chenoweth, 
supra. 

27. N.C.—Lee v. Beaman, 73 N.C. 
410. 

28. N.C.—Lee v. Beaman, supra. 

28. Ga.—Attaway, for Use of Car¬ 
michael v. Dieckmann, 3 S.E.2d 
758, 60 Ga.App. 276. 

30. N.D.—Gilbertson v. Volden, 299 
N.W. 250. 

Pa.—West v. Young, 2 A.2d 745, 332 
Pa. 248. 


Tex.—John Hancock Mut. Life Ins. 
Co. v. Morse, 124 S.W.2d 330, 132 
Tex. 534, reversing First Nat. 
Bank v. John Hancock Mut. Life 
Ins. Co., Civ.App., 101 S.W.2d 1062. 
Pleading held sufficient 
Ga.—Young v. Wilson, 187 S.E. 44, 
183 Ga. 59. 

N.Y.—Stoudt v. Guaranty Trust Co. 
of New York, 271 N.Y.S. 409, 150 
Misc. 675, affirmed 269 N.Y.S. 997, 
241 App.Div. 711. 

N.D.—Gilbertson v. Volden, 299 N.W. 
250. 

Pa.—Union Trust Co. of Pittsburgh 
v. Rae, 40 Pa.Dist & Co. 82. 

31- N.D.—Gilbertson v. Volden, 299 
N.W. 250. 

Tex.—John Hancock Mut. Life Ins. 
Co. v. Morse, 124 S.W.2d 330, 132 
Tex. 534, reversing First Nat. 
Bank v. John Hancock Mut. Life 
Ins. Co., Civ.App., 101 S.W.2d 1062. 
24 C.J. p 847 note 78. 

Absence of enabling statute 

In the absence of an enabling stat¬ 
ute authorizing personal representa¬ 
tives to maintain suits to set aside 
conveyances for fraud of decedent, a 
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petition seeking such relief has been 
held to be insufficient and subject to 
demurrer.—John Hancock Mut. Life 
Ins. Co. v. Morse, supra. 

Pleadings held insufficient under par¬ 
ticular statutes 

Cal.—Perry v. Superior Court in and 
for Marin County, 84 P.2d 250, 29 
Cal.App.2d 114. 

Tex.—John Hancock Mut. Life Ins. 
Co. v. Morse, 124 S.W.2d 330, 132 
Tex. 534, reversing First Nat. 
Bank v. John Hancock Mut. Life 
Ins. Co., Civ.App., 101 S.W.2d 1062. 

32. Ind.—Cox v. Hunter, 79 Ind. 590. 

33. Ind.—Cox v. Hunter, supra. 

34. Ind.—Loftin v. Johnson, 24 N. 
E.2d 916, 216 Ind. 537. 

Pleading held insufficient 

A complaint alleging that the per¬ 
son named as representative was 
executor of decedent's last will is 
insufficient—Loftin v. Johnson, su¬ 
pra. 

35. Cal.—Perry v. Superior Court 
in and for Marin County, 84 P.2d 
250, 29 Cal.App.2d 114. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 778 


in fraud of creditors; 36 that the suit is brought on 
behalf of creditors; 37 and, if the statute requires 
a request from creditors to bring the suit, the bill 
must also allege such request. 38 Moreover, the 
pleading must show that the legal remedies have 
been exhausted 39 that there is a deficiency of as¬ 
sets to pay claims against the estate 40 or that the 
estate is insolvent; 41 and if the statute requires a 
suggestion of insolvency this must be alleged. 42 

The names of the creditors defrauded by the 
conveyance need not be alleged. 43 

Pleading in actions to avoid sales or transfers 
for incapacity, undue influence, or fraud of dece¬ 
dent generally are considered infra § 779. 

Pleas and answers . It is not a sufficient answer 
to a suit to set aside a fraudulent conveyance of 
decedent that other property conveyed by decedent 
is equally liable with that conveyed to defendant. 44 

§ 778. For Legacies or Distributive Shares 

In actions for legacies or distributive shares, the 
pleading of plaintiff must show his right to such legacies 
and shares; pleas or answers must set up a defense to 
the action. 

The declaration, bill, or complaint in an action 
for legacies or distributive shares must allege facts 
showing plaintiff’s right thereto. 45 The declara¬ 
tion or bill should allege that a surplus sufficient to 


satisfy the legacy or distributive sVare remains or 
will remain after payment of debts of the estate, 46 
or that the unpaid claims are barred, 47 especially 
where the estate has been declared insolvent. 48 
If under the will title to a legacy does not pass to 
the legatee until the executor has assented there¬ 
to his assent or refusal must be alleged, although 
the estate owes no debts. 49 If suit is brought by 
an heir to recover a legacy to the ancestor, death 
of the ancestor must be alleged, 50 and a bill against 
the administrator of complainant's father to recov¬ 
er the distributive shares of their brothers, alleged 
to have died during minority, is demurrable where 
no reason is shown why there was no administra¬ 
tion on their estates. 51 

One who sues for a legacy or distributive share 
need not negative the existence of matters of de¬ 
fense; 52 nor is it necessary to allege that plaintiff 
had demanded his legacy where it is alleged that 
the executors have refused to pay it. 53 It has also 
been held unnecessary to allege that a refunding 
bond was executed and tendered before suit. 54 If 
suit is brought on a decree of the probate court to 
recover a legacy, it is not necessary to allege that 
the executor has it in his possession 55 or that the 
debts of the estate have been paid. 56 The com¬ 
plaint in an action by the legatee against the ad¬ 
ministrator and a creditor of the estate in which a 
fraudulent payment of the creditor's claim is al- 


36. Cal.—Perry v. Superior Court 
in and for Marin County, supra. 

24 C.J. p 847 note 83. 

Amendment of the pleading* may 
be permitted in order to enable the 
complainant to comply with the text 
rule.—Clark v, Clough, 23 A- 526, 65 
N.H. 43—24 C.J. p 847 note 83 [b]. 

37. Tenn.—Boxly v. McKay, 4 Sneed 
286. 

38. U.S.—Lant v. Manley, C.C.Mich., 
71 F. 7, modified on other grounds 
75 F. 627, 21 C.C.A. 457. 

39. Cal.—Staniels v. Copeland, App., 
119 P.2d 396. 

Bill held insufficient 

A so-called creditor’s bill pleading 
that at no time was the property in 
question exempt from execution is¬ 
sued on a judgment procured by 
plaintiff’s assignor has been held in¬ 
sufficient.—Staniels v. Copeland, su¬ 
pra. 

40. Cal.—Perry v. Superior Court 
in and for Marin County,- 84 P.2d 
250, 24 Cal.App.2d 114. 

S.C.—Temple v. Montgomery, 153 S. 

E. 640, 157 S.C. 85. 

24 C.J. p 847 note 84. 

41. Tenn.—Boxly v. McKay, 4 Sneed 
286. 


Time of insolvency 

An allegation that decedent was 
insolvent at the time of his death 
has been held sufficient as against a 
special demurrer for failure to al¬ 
lege insolvency “with reference to 
any particular time or times.’’— 
Young v. Wilson, 187 S.E. 44, 183 G-a. 
59. 

Pleading held sufficient to comply 
with requirements of text rule. 
N.D.— Gilbertson v. Volden, 299 N.W. 
250. 

Pa.—West v. Young, 2 A.2d 745, 332 
Pa. 248. 

42. Tenn.—Boxly v. McKay, 4 

Sneed 286. 

43. Wash.—Peterson v. Tull, 148 P. 
598, 85 Wash. 546. 

44. Ind.—Kaufman v. Elderd, 56 N. 
E. 215, 154 Ind. 157. 

45. Ga—Jones v. Folsom, 84 S.E. 
68, 143 Ga. 23, L.R.A.1915D 1122. 

legacy 

(1) The complaint in an action for 
a legacy must show that plaintiff is 
entitled thereto under the terms of 
the will.—Jones v. Folsom, supra— 
24 C.J. p 850 note 47. 

(2) Where, in an action against 
executors to recover a legacy, a non- 

I suit would follow if every fact stat- 
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ed in the complaint were true, the 
objection to the complaint is prop¬ 
erly raised by demurrer.—Roberts v. 
Bosworth, 95 N.Y.S. 239, 107 App. 
Div. 511. 

46. Ark.—Norwood v. Holliman, 27 
Ark. 445. 

24 C.J. p 850 note 51. 

47. Ala.—Wright v. Dunklin, 3 So. 
597, 83 Ala. 317. 

43. Ala.—Wright v. Dunklin, supra 
—McMillan v. Rushing, 80 Ala. 402. 

49. Ga.—Lester v. Stephens, 39 S.E. 
109, 113 Ga. 495. 

50. Ga.—King v. King, 42 Ga 512. 

51. Ga.—Tuggle v. Tuggle, 52 Ga 
475. 

52. Ind.—Sherwood v. Thomasson, 
24 N.E. 334, 124 Ind. 541. 

24 C.J. p 850 note 48. 

53. N.J.—Dilley v. Henry, 25 N.J. 
Law 302. 

54. N.J.—Dilley v. Henry, supra. 

24 C.J. p 850 note 50. 

55. Vt.—Weeks v. Sowles, 6 A. 603, 
58 Vt. 696. 

24 C.J. p 850 note 55. 

56. Vt.—Weeks v. Sowles, supra 
24 C.J. p 350 note 51 [a]. 
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leged need not set forth the will under which the 
legacy is claimed. 57 In an action by a guardian to 
recover a legacy bequeathed to his ward, the com¬ 
plaint need not allege that the legacy had been paid 
into the surrogate’s court. 58 In an action to re¬ 
cover a sum due plaintiff under decedent’s will 
it is unnecessary for the petition to allege that de¬ 
cedent at time of his death, or that his representa¬ 
tive, had possession of identical money in the 
amount of such sum. 59 A complaint in an action 
for a legacy alleging that defendant representative 
refused to allow or disallow such legacy as a claim, 
and that within the time allowed by law it was 
entered by the clerk of the court for trial, has been 
held sufficient notwithstanding failure to allege the 
existence of assets. 60 

Picas or answers . The plea or answer in actions 
to recover legacies or distributive shares must set 
up matter sufficient to constitute a defense to the 
action 61 and an answer must allege facts sufficient 
for this purpose. 62 Where the action is to recov¬ 
er a balance alleged to be due on a legacy, an 
answer setting up that such balance has been paid 
as a collateral inheritance tax by order of court is 
not objectionable for failure to state the order to 
have been duly made. 63 In such action an answer 
denying that any demand has been made for such 
balance raises an issue which must be tried under 
a statutory requirement that if after a certain time 
a personal representative refuses on demand to 
pay over a legacy an action may be maintained 
therefor. 64 


§ 779. Miscellaneous Actions 

a. Avoiding decedent's conveyances 

b. Based on misfeasance or malfeasance 

of representative 

c. Between personal representatives 

d. By administrator de bonis non against 

predecessor 

e. Conversion of, injuries to, or recov¬ 

ery of personal property 

f. For injuries to land 

g. For specific performance 

h. Foreclosure of mortgages 

i. On contracts generally 

j. On covenants 

k. To charge representative individually 

/.To foreclose mechanics' liens 

m. To quiet title or determine right to 

property 

n. To recover real estate 

o. To set aside gifts 

p. Other actions 

a. Avoiding Decedent's Conveyances 

Plaintiff’s pleadings in actions to avoid decedent’s 
conveyances on the ground of Incapacity, undue in¬ 
fluence, or fraud must state facts sufficient to constitute 
a cause of action. 

The declaration, petition, bill, or complaint in 
actions to avoid sales or transfers by decedent 
must show facts sufficient to state a cause of ac¬ 
tion, whether the ground relied on is decedent’s 
mental incapacity, 65 undue influence exerted over 
him, 66 or whether the ground relied on or al- 


57. Ind.—Bell v. Ayres, 24 Ind. 92. 

58. N.Y.—Wall v. Bulger, 46 Hun 
346. 

24 C.J. p 851 note 59. 

59. Ky.—Whitlow’s Adm’r v. Saun¬ 
ders' Adm’r, 36 S.W.2d 659, 237 Ky. 
842. 

60. Ind.—Lupton v. Coffel, 94 N.E. 
799, 47 Ind.App. '446. 

61. Ky.—Shadoan v. Hutchinson, 
267 S.W. 150, 206 Ky. 249. 

62. Ky.—Shadoan v. Hutchinson, 
supra. 

Answer held sufficient 

In suit against administrator for 
heir's share of personalty, answer 
denying allegations as to plaintiff's 
interest and pleading estoppel has 
been held sufficient.—Day v. Grubbs, 
32 S.W.2d 327, 235 Ky. 741, 72 A.L.R. 
323. 

Answers held insufficient 

(1) Answer of executrix sued by 
legatee for legacy, containing no 
averments that estate was insolvent, 
or that there was not sufficient prop¬ 
erty in. executrix’ hands which might 
be converted: ieito cash to pay the be¬ 


quest, or that executrix had collect¬ 
ed or attempted to collect demands 
owing the estate, or that she had 
even made an inventory of property 
and assets, has been held to state a 
defense—Shadoan v. Hutchinson, 267 
S.W. 150, 206 Ky. 249. 

(2) In a proceeding to recover a 
legacy an answer by the executor 
stating that no assets have come to 
hand, that none cbuld be acquired 
by defendant, and that all the gen¬ 
eral personalty left hy testator was 
consumed by his family for their 
support before defendant qualified, 
is insufficient as a plea in bar of an 
accounting.—York v. McCall, 76 S.E. 
84, 160 N.C. 276. 

63. N.Y.—Kennagh v. McColgan, 4 
N.Y.S. 230. 

64. N.Y.—Kennagh v. McColgan, 
supra. 

65. Cal.—Bryson v. Gross, 257 P. 
137, 83 Cal.App. 638. 

Pleading held sufficient 

On general demurrer to adminis¬ 
tratrix’ petition to cancel security 
deed made by intestate while alleg¬ 
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edly insane, where petition did not 
allege that intestate had ever been 
adjudged insane, or that defendant 
grantee did not act in good faith, 
petition was held to be sufficient as 
alleging that intestate was never ad¬ 
judged insane and that defendant 
grantee accepted deed in good faith. 
—Atlanta Banking & Savings Co. v. 
Johnson, 175 S.E. 904, 179 Ga. 313, 
95 A.L.R. 1436. 

Reason that decedent did not sue 

Failure to allege why grantor did 
not sue in his lifetime does not ren¬ 
der the pleading insufficient.—Mor¬ 
ris v. Mobley, 155 S.E. 8, 171 Ga. 224. 
Representative’s possession of land 

Failure to allege that the repre¬ 
sentative was in possession of the 
land in question does not render the 
pleading insufficient.—Morris v. Mo¬ 
bley, supra. 

66. Cal.— Bryson v. Gross, 257 P. 

137, 83 Cal.App. 638. 

Demand for reconveyance need not 
be alleged in suit to recover prop¬ 
erty conveyed by decedent under un¬ 
due influence.—Anderson v. Nelson, 
256 P. 294, 83 Cal.App. 1. 
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leged is fraud practiced on him. 67 In an action 
by an administrator to avoid a sale for fraud prac¬ 
ticed by the buyer on the intestate, an allegation 
that the intestate was induced to make the sale 
in fraud of his creditors does not make the action 
one by the administrator as trustee for the credi¬ 
tors. 68 A complaint by a special administrator, al¬ 
leging that defendants by fraud and undue influ¬ 
ence secured the execution of a contract by the 
parents of one of them, whereby they transferred 
to them all their property, on the pretended con¬ 
sideration of defendants’ promise to support them, 
and praying cancellation thereof and an account¬ 
ing, does not state a cause of action under a stat¬ 
ute affording creditors of a decedent the means 
of following property fraudulently transferred by 


decedent, and hence the requirements of such stat¬ 
ute are inapplicable. 69 

Pleading in actions to set aside conveyances in 
fraud of creditors of decedent is considered in § 
777. 

h. Based on Misfeasance or Malfeasance of Rep¬ 
resentative 

The declaration, complaint, or petition in actions 
based on misfeasance or malfeasance of representatives 
must state facts sufficient to constitute a cause of ac¬ 
tion; pleas and answers must present a defense to the 
action. 

The declaration, complaint, or petition in actions 
based on the misfeasance or malfeasance of a per¬ 
sonal representative must state facts sufficient to 
constitute a cause of action. 70 Specific allegations 


Need of property to pay deists 

Complaint to recover property con¬ 
veyed by deceased was not rendered 
insufficient by allegation that prop¬ 
erty was needed to pay decedent's 
debts.—Anderson v. Nelson, supra. 
Pleading* held sufficient 

(1) Complaint of personal repre¬ 
sentative, alleging decedent's son 
had procured aged father’s property 
to avoid possible judgment lien, un¬ 
der promise of reconveyance on set¬ 
tlement of litigation, held to state 
cause of action for setting aside the 
conveyance because of undue influ¬ 
ence.—Anderson v. Nelson, supra. 

(2) Petition alleging that dece¬ 
dent, without consideration, convey¬ 
ed realty as result of undue influ¬ 
ence, and that his personalty was in¬ 
sufficient to pay debts consisting of 
medical and funeral expenses and 
costs of administration and praying 
that conveyance be set aside and 
realty sold to pay debts held to 
state a cause of action under statute 
requiring an administrator to collect 
assets of an estate.—Miller v. Bige¬ 
low, 36 N.E.2d 860, 67 Ohio App. 371. 

67. Cal.—Bryson v. Gross, 267 P. 

137, 83 Cal.App. 638. 

Pleading held sufficient 

(1) Complaint to impress trust on 
property alleging that defendant ob¬ 
tained such property by fraud when 
deceased was in impaired mental 
condition held sufficient.—Bryson v. 
Gross, supra. 

(2) In a suit by an administratrix 
to set aside and cancel, on the 
ground of fraud, a contract made 
for the distribution of the estate of 
decedent, and to cancel deeds in pur¬ 
suance thereof, petition held to state 
a cause of action in such adminis¬ 
trator.—Ady v. Ady, 202 P. 597, 110 
Kan. 99. 

68. N.Y.—Curry v. Brockway, 12 

Daly 17. 

34 C.J.S.—53 


69. Wis.—Borchert v. Borchert, 113 

N.W. 35, 132 Wis. 593. 

70. S.D.—Akre v. Thompson, 221 N. 

W. 249, 53 S.D. 518. 

Pleadings held sufficient 

(1) Under statute a petition alleg¬ 
ing that executor had borrowed mon¬ 
ey from plaintiff who was a distribu¬ 
tee of estate and had not repaid 
loans, that executor had permitted 
division of property and had failed 
to keep proper books and accounts, 
and was insolvent, and praying for a 
restraining order, for a judgment 
against executor for amount of his 
debt to plaintiff, and for the appoint¬ 
ment of a receiver was sufficient to 
state a cause of action.—Walters v. 
Suarez, 3 S.E.2d 575, 188 Ga. 190. 

(2) Under statute a complaint al¬ 
leging the appointment of defendant 
as administrator, execution of bond 
as such with defendant surety com¬ 
pany, that there came into such ad¬ 
ministrator's possession property of 
specified value, his misappropriation 
and conversion of the same, removal 
by court order, and plaintiff's ap¬ 
pointment and qualification and com¬ 
mencement of present action by 
court order has been held to state 
facts sufficient to constitute a cause 
of action.—Akre v. Thompson, 221 N. 
W. 249, 53 S.D. 518. 

Pleading held insufficient or demur¬ 
rable ' 

(1) A complaint, in an action by 
heirs against the administrator for 
loss of lands through defendant’s 
failure to pay taxes, or redeem, is 
demurrable where there is no allega¬ 
tion of negligence and an unassailed 
discharge of the administrator.— 
Winters v. Ellefson, 150 N.W. 171, 
128 Minn. 3. 

(2) Where an administrator sells 
land of the estate subject to a mort¬ 
gage, but fails to take a bond from 
the purchaser to pay the mortgage 
as he is required by statute to do, a 
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complaint by the widow against him 
for damages for neglect to take a 
bond does not state a- cause of action 
if it fails to allege that the whole 
property was worth more than the 
amount of the mortgage.—Sparrow 
v. Kelso, 92 Ind. 514. 

(3) A declaration showing that 
acts complained of were done in a 
representative capacity, but failing 
to allege facts showing that defend¬ 
ant committed acts for which he 
would be answerable in damages in¬ 
dividually, has been held insufficient 
to state a cause of action for negli¬ 
gence in handling an estate in an 
action against such representative as 
an individual.—Nisbet v. Tomasello, 
1515 So. 124, 115 Fla. 804. 

(4) Under statute, petition against 
mortgagor’s executors, mortgagee in 
control of premises under agreement 
with mortgagor ratified by mortga¬ 
gor's executors, and mortgagee's 
agent, for injuries to plaintiff as 
guest of tenant shot by janitor, 
when he became enraged during idle 
conversation with tenant, stated no 
cause of action against executors of 
mortgagor for negligence in select¬ 
ing or retaining janitor, since execu¬ 
tors had and exercised no authority 
in selection or retention of janitor 
and had no control over him.—Hen¬ 
derson v. Nolting First Mortg. Cor¬ 
poration, 193 S.E. 347, 184 Ga. 724, 
114 A.L.R. 1022. 

(5) Allegations in a complaint 
merely charging representatives 
with an honest misinterpretation or 
misconstruction of the law have been 
held insufficient to state a cause of 
action based on fraud of such repre¬ 
sentatives.—Dolcater v. Manufac¬ 
turers & Traders Trust Co., D.C.N.Y., 
25 F.Supp. 637, appeal dismissed, C. 
C.A., In re Dolcater, 106 F.2d 30. 

Under statute authorizing tort action 

Under statute authorizing legatees 
to sue the representative in tort, a 
complaint alleging facts sufficient to 
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considered to be necessary, or unnecessary, and 
the form and requisites of such allegations, in 
particular kinds of actions against representatives, 
based on their misfeasance or malfeasance, are 
considered in the footnote. 71 

A bill against an administrator for not collect¬ 
ing accounts alleged to have been solvent at the 
time he received them cannot be so amended as to 
include a claim for the balance of the year’s sup¬ 
port, which had been set aside for testator’s chil¬ 
dren, especially as it had been allowed and ap¬ 
proved by the ordinary of the county for that 
amount. 72 

Pleas and answers. In an action against an ex¬ 
ecutor suggesting a devastavit the plea of nil debet 
is good as well as that of not guilty. 73 In trespass 
quare clausum by the widow against the adminis¬ 
trator a plea of justification '‘that he entered to re¬ 
move the goods of the intestate” must allege that 
the goods of intestate were on the premises. 74 In 
an action to recover property bequeathed to plain¬ 
tiff and alleged to be unlawfully detained by the 
executor the answer may properly set up facts 
showing an excuse for the detention of the prop¬ 
erty. 75 In an action by heirs to recover land il¬ 
legally purchased by the representative at a sale 
thereof to pay debts, he cannot without pleading 


it avail himself of the defense that the heirs were 
estopped by their conduct from attacking-the valid¬ 
ity of the purchase. 76 

c. Between Personal Representatives 

In actions between personal representatives the 
pleading of the one who sues must be sufficient to ap¬ 
prise the defendant fully and particularly as to matters 
which are peculiarly within the knowledge of the com¬ 
plainant. 

In a suit by one administrator against his co- 
administrator for the recovery of money alleged 
to be due complainant from intestate for services 
rendered and merchandise supplied, the bill should 
give defendant full information so as to apprise 
him of the time when and the nature of the labor 
performed, and the kind and extent of the mer¬ 
chandise delivered and when delivered, such mat¬ 
ters being peculiarly within complainant’s knowl¬ 
edge and of which defendant is presumptively ig¬ 
norant. 77 

d. By Administrator de Bonis Non against 

Predecessor 

In an action by an administrator de bonis non against 
his predecessors, plaintiff’s pleading must allege facts 
sufficient to constitute a cause of action. 

A petition by an administrator de bonis non in 
an action against his* predecessor for property not 


constitute, a cause of action under 
such statute is sufficient notwith¬ 
standing no reference is made to 
such statute.—Walker v. Hendee, 137 
A. 334, 100 Vt. 362. 

71. Date of stock transfer 

Where the complaint charges that 
a coexecutor who had been removed 
purchased stock sued for in his own 
name with the funds of the estate 
which he pledged for his own debt, 
and alleges that such executor and 
his wife transferred their interest in 
the stock of plaintiff, the complaint 
should also allege the date of such 
transfer.—Ruggles v. O’Brien, 79 N. 
T.S. 940, 79 App.Div. 641. 

For delay in. filing win 

(1) In an action to subject an 
executor to a penalty for failure to 
file the will within the time pre¬ 
scribed by statute, the declaration 
need not allege that the omission 
was intentional.—Smith v. Moore, 6 
Me. 274. 

(2) But it must be alleged in the 
language of the statute that the neg¬ 
lect was without “just excuse made 
and accepted by the judge of probate 
for such delay.”—Smith v. Moore, 
supra—24 C.J. p 849 note 19. 

For devastavit or waste 

(1) A declaration in debt for a 
devastavit should allege that goods 


and chattels sufficient to pay the 
debt came to the hands of the repre¬ 
sentative to be administered.—Grif¬ 
fith v. Commonwealth, 1 Dana, Ky., 
270—24 C.J. p 848 note 9. 

(2) The charges of waste, etc., 
must be specific and not general.— 
Davife v. Yerby, Sm. & M.Ch., Miss., 
508—24 C.J. p 848 notes 10, 11. 

(3) If a distributee seeks to 
charge an administrator after final 
settlement for waste, the petition 
must allege that there are no credi¬ 
tors and that the property alleged 
to have been wasted was not appli¬ 
cable to the payment of debts—Fos¬ 
ter v. Kenrick, 71 Mo. 422. 

Por neglecting to inventory and sell 
property 

In a complaint against an executor 
for neglecting to inventory and sell 
certain property, it must be express¬ 
ly averred that the existence of the 
property has come to his knowledge. 
—State v. Scott, 12 Ind. 529. 
Settlement of estate and payment of 
debts 

The complaint of the administra¬ 
tor of a life tenant under a will to ' 
recover rents and profits belonging 
to her, but converted to his own use 
by one named in the will as executor 
but who did not qualify as such, 
need not allege that the estate of 
testator had been settled and his 
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debts paid.—Niehaus v. Cooper, 62 
N.E. 761, 22 Ind.App. 610. 

Amount of money to be recovered 
In an action by an administrator 
de bonis non to recover property 
alleged to have been illegally sold 
by his predecessor or, if the sale 
is valid, to foreclose the statutory 
mortgage for the price, the bill must 
allege the amount of money to be 
recovered or an excuse must be giv¬ 
en for not doing so.—Prestidge v. 
Pendleton, 24 Miss. 80. 

Insolvency 

Under statute authorizing equita¬ 
ble interference with the regular ad¬ 
ministration of estates only in case 
the representative is insolvent, the 
fact of such insolvency must be spe¬ 
cifically alleged.—Walters v. Suarez, 
3 S.E.2d 575, 188 Ga. 190. 

72. Ga.—Adkins v. Hutchings, 4 S. 
E. 887, 79 Ga 260. 

73. Fla.—Archer v. Duval, 1 Fla, 
2 55 . 

74. Ky.—Finley v. Broadwell, 4 J.J. 
Marsh. 257. 

75. Tex.—Roberts v. Stuart, 15 S.W. 
1108, 80 Tex. 379. 

76. La.—Wood v. Nicholls, 33 La. 
Ann. 744. 

77. N.J.—Muller v. Muller, 79 A. 
429, 76 N.J.Eq. 158. 
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accounted for which alleges the value of the es¬ 
tate which came into defendant’s hands as shown 
by the inventory is sufficient without setting up the 
entire inventory of the estate, where the amount 
paid over to creditors by defendant and the value 
of the assets turned over to plaintiff are both al¬ 
leged and from these a balance appears not to have 
been accounted for. 78 If the basis of the suit is 
a devastavit in failing to redeem stock belonging 
to the estate which had been sold under a decree 
subject to redemption within a designated time, it 
must be alleged that there were assets in defend¬ 
ant’s hands available and applicable for the pur¬ 
pose of redemption and that the proper court or¬ 
der the redemption to be made. 79 If an adminis¬ 
trator is appointed to administer on assets left un¬ 
administered on the death of the executor and 
brings suit against an executor of the former ex¬ 
ecutor, the complaint need not allege that assets 
ever came into defendant’s hands. 80 

e. Conversion of, Injuries to, or Recovery of 
Personal Property 

In actions by or against representatives for the con¬ 
version of, injuries to, or recovery of personal property * 
the declaration or complaint must state facts sufficient 
to constitute a cause of action, and pleas and answers 
must state facts constituting a defense. 

The declaration or complaint in an action 
brought by personal representatives for conversion 


of property belonging to decedents’ estates must 
state facts constituting a cause of action. 81 More 
specifically the declaration or complaint must de¬ 
scribe the property 82 and demand its return. 83 An 
allegation that defendant “took and carried away 
certain chattels of the plaintiff’s intestate” suffi¬ 
ciently alleges property in the intestate, 84 and an 
allegation that the estate owned and possessed the 
property is equivalent to an allegation that the ad¬ 
ministrator owned and possessed it. 86 The alter¬ 
native averment that the property was received 
“by the decedent or by the defendants for his use” 
is good. 86 A complaint in an action by an admin-' 
istrator against decedent’s sole heir, charging de¬ 
fendant with the sale of real estate belonging to 
decedent, and that a certain sum is due from de¬ 
fendant to complainant on account of moneys “and 
other personal property” wrongfully converted by 
defendant, does not by the use of the words quot¬ 
ed sufficiently allege that decedent owned any per¬ 
sonal property at the time of his death. 87 

In actions against personal representatives for 
conversion, plaintiff’s initial pleadings must state 
facts sufficient to constitute a cause of action. 88 
One suing executors individually and in their rep¬ 
resentative capacity for conversion and alleging 
demand on both deceased and his executors must 
allege the date of each demand. 89 In an action 
against representatives for conversion where the 


78. Tex.—Dwyer v Kalteyer, 5 S. 
W. 75, 68 Tex. 554. 

79. Or.—Steel v. Holladay, 25 P. 
69, 20 Or. 70, 10 L.R.A. 670. 

SO. N.Y.—Walton v. Walton, 4 Abb. 
Dec. 512, 1 Keyes 15, 2 Abb.Pr.,3ST. 
S., 428. 

81. Ind.—Oberting v. Jutte, 150 N. 

E. 796, 84 'Ind.App. 208. 

Pleading's held sufficient 

(1) Complaint by executor for con¬ 
version of money of decedent depos¬ 
ited in joint account with defendant 
held sufficient to state a cause of ac¬ 
tion.—Oberting v. Jutte, supra. 

(2) Petition by administrator, al¬ 
leging that decedent owned certain 
property, including notes, and that 
defendant had concealed and refused 
to deliver them, and converted them 
to his own use, and praying that de¬ 
fendant be cited to appear for ex¬ 
amination and directed to produce the 
notes, was sufficient under statute au¬ 
thorizing action against one convert¬ 
ing assets and providing for judg¬ 
ment for their return.—Montgomery 
v. Montgomery, 140 N.E. 917, 81 Ind. 
App. 1. 

Seeking double damages 

An administrator, proceeding un¬ 


der a statute providing that a per¬ 
son converting to his own use prop¬ 
erty of a decedent shall be liable to 
the administrator in double the 
amount of damages, should allege 
that he seeks to recover double dam¬ 
ages, or the action will be treated 
as one for the actual damages sus¬ 
tained under a statute making a per¬ 
son converting to his own use prop¬ 
erty of a decedent liable to the ad¬ 
ministrator for the value thereof and 
injury caused thereby.—Springer v. 
Jenkins, 84 P. 479, 47 Or. 502. 

82. Ala.—David v. David, 66 Ala. 
139. 

24 C.J. p 849 note 27. 

83. Ga.—Rawson v. Tift, 185 S.E 
397, 53 Ga.App. 248. 

24 C.J. p 849 note 26 [a]. 

84. Mass.—Stanley v. Gaylord, 10 
Mete. 82. 

85. Cal.—Ham v. Henderson, 50 Cal. 
367. 

86. Ind.—Gerard v. Jones, 78 Ind. 
* 378. 

87. Ind.—-Tippecanoe Loan & Trust 
Co. v. Carr, 78 N.E. 1043, 40 Ind. 
App. 125. 

88. Cal.—Aronson v. Bank of Ameri¬ 
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ca Nat. Trust & Savings Ass’n, 72 
P.2d 548, 9 Cal.2d 640. 

Pleading held sufficient 

A complaint alleging that decedent 
held in trust for plaintiff certain se¬ 
curities which he bequeathed by his 
will and that his executors had con¬ 
verted them and although requested 
have refused to account to plaintiff 
for them, states a good cause of ac¬ 
tion against the executors.—King v. 
Lawrence, 14 Wis. 238. 

Pleading held insufficient 

In action by heirs against admin¬ 
istrators for wrongful transfers of 
shares of stock, allegation that it 
was intention and purpose of admin¬ 
istrators in changing certificates to 
use and dispose of stock represented 
thereby for administrators* own in¬ 
dividual benefit and profit was in¬ 
sufficient to establish conversion, be¬ 
cause of failure to allege consum¬ 
mation of unlawful purpose, since 
court was bound to presume that 
administrators were still acting as 
administrators and that they were 
innocent of crime or wrong.—Aronson 
v. Bank of America Nat. Trust & 
Savings Ass’n, 72 P.2d 548, 9 Cal. 
2d 640. 

89- N.Y.—Noble v. Huff, 155 N.Y.S. 
560. 
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complaint shows circumstances wherein a demand 
would have been futile an allegation of a demand 
is not essential. 90 A bill for the recovery of bonds 
deposited to secure the performance by the pledgor 
of a contract with the pledgee cannot be main¬ 
tained against the administrator of the pledgee, 
where it is not alleged that the bonds had ever come 
into the administrators possession. 91 

In trespass for an injury to personal property, 
the declaration should allege that the property be¬ 
longed to plaintiff as administrator, 92 although a 
complaint which merely alleges that the property 
belonged to decedent may be good after verdict. 93 

A bill in equity by a personal representative to 
recover specific personal property belonging to the 
estate must allege facts sufficient to warrant the re¬ 
lief sought. 94 In an action against a personal rep¬ 
resentative to recover specific personal property, 
the declaration or complaint must allege that such 
property is in his possession at the time of bring¬ 
ing suit 95 although a complaint alleging that de¬ 
fendant representative listed and described the 
property in question as property of the estate and 
claims it as such is not open to attack for uncer¬ 
tainty and ambiguity as to the capacity in which 
he holds such property. 96 A petition in replevin, 
which describes defendant as executrix, which al¬ 
leges the death of decedent, the granting of let¬ 
ters testamentary to defendant, and her qualifying 
as executrix and acting as such, and which alleges 
plaintiff’s ownership of the property in contro¬ 
versy, and defendant’s refusal to surrender it on 
demand, when considered in connection with a 
summons directed against defendant as executrix, 
states a cause of action against defendant as ex¬ 
ecutrix, and not individually. 97 

Pleas and answers . An answer in an action by 
the representative to recover certain property, de¬ 
nying decedent’s title to it and asserting a lien, 
should specifically state the nature of the lien, 98 


and in an action by an administrator for the con¬ 
version of a certain sum of money left by dece¬ 
dent an answer that defendant loaned decedent the 
identical money described, that decedent’s widow 
took possession of it on his death and told defend¬ 
ant that she would take out letters of administra¬ 
tion and requested him to take back the money and 
deliver to her a note decedent had given therefor, 
which he did, is insufficient. 99 Where the com¬ 
plaint for a conversion by executors of property 
received by them from the esLate of their testator, 
but owned by a third person, seeks to charge them 
both as individuals and as executors, they may set 
up in their answer any matter which would consti¬ 
tute a defense in either aspect of the case. 1 Under 
statute, in an action against a representative in¬ 
dividually for conversion, a defense that the prop¬ 
erty in question was given to defendant must be 
pleaded to be available. 2 

f. For Injuries to Land 

In action by representatives for Injuries to land, 
their pleadings must show facts on which their right to 
sue depends. 

Where an executor or administrator sues for 
injuries to decedent’s land after his death, the facts 
on which the representative’s right to sue depends 
must be alleged. 3 Where the action is brought un¬ 
der a statute vesting the representative with con¬ 
trol of the land during the settlement of the es¬ 
tate, an allegation that plaintiff was administrator, 
etc., and in lawful possession of the land sufficiently 
alleges that the* injury occurred during the settle¬ 
ment of the estate and that the land belongs to the 
estate of which he was administrator. 4 Where, in 
trespass, plaintiff charges negligence on the part 
of the defendants as executors and as individuals 
and jointly as executors and individuals, but does 
not set forth facts in a statement of claim inform¬ 
ing defendants in which character they are charged, 
a demurrer to the statement will be sustained. 5 


90. Cal.—Aronson v. Bank of Amer¬ 
ica N. T. & S. A., 109 P.2d 1001, 
42 Cal.App.2d 710. 

91. Vt.—Angus v. Robinson, 19 A. 
993, 62 Vt. 60. 

92. Me.—Hutchins v. Adams, 3 Me. 
174. 

93. Me.—Hutchins v. Adams, supra. 

94. Fla.—Ryan v. Baile, 133 So. 
17, 120 Fla. 685. 

Pleading held sufficient 
Fla.—Ryan v. Baile, supra. 

95. Complaint held insufficient 

Complaint in action in claim and 
delivery, or replevin, as known at 


common law, against a representa¬ 
tive both personally and in his rep¬ 
resentative capacity, charging that 
he obtained the property from plain¬ 
tiff by false representations, and 
thereafter caused it to be inventoried 
and appraised as the property of the 
estate, etc., did not state a cause of 
action against defendant as an in¬ 
dividual.—Kingsbury v. Copren, 187 
P. 728, 43 Nev. 448, rehearing denied 
189 P. 676, 43 Nev. 448. 

96. Nev.—Kingsbury v. Copren, su¬ 
pra. 

97. Mo.—White v. McFarland, 128 S. 
W. 23, 148 Mo.App. 338. 


98. N.Y.—Matter of Motz, 5 N.Y.St. 
343. 

99. Ind.—Robinson v. Isenhower, 47 
Ind. 199. 

1. TJ.S.—Newcomb v. Burbank, C.C. 
N.Y., 146 F. 400. 

2. Mo.—Manley v. Ryan, 126 S.W. 
2d 909, 235 Mo.App. 45. 

3. Minn.—Pott v. Pennington, 16 
Minn. 509. 

24 C.J. p 848 note 3. 

4. Conn.—Smith y. Moodus Water 
Power Co., 33 Conn. 460. 

5. Pa.—Skivington v. Richards, 57 A. 
768, 208 Pa. 385. 
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g. For Specific Performance 

The bill or complaint in an action by, or against, 
representatives for specific performance must show that 
plaintiff is entitled to such remedy. 

On a bill against an executor and devisees to 
compel the conveyance of property which testator 
contracted to convey on the execution of certain 
notes, performance of conditions precedent on the 
part of complainants is sufficiently shown by al¬ 
leging generally that they are ready to execute the 
notes on receiving the conveyance, an allegation 
of an offer to perform by a tender of the notes to 
the executor not being required. 6 A bill against 
an executor for specific performance defective for 
failure to allege petitioner’s performance of the 
agreement on his part or his readiness and will¬ 
ingness to perform may be amended. 7 In an ac¬ 
tion by an executor to recover on notes given de¬ 
cedent as payments for land purchased the com¬ 
plaint must show the right of plaintiff to make a 
deed. 8 

h. Foreclosure of Mortgages 

(1) To foreclose mortgage 

(2) To set aside foreclosure 

(1) To Foreclose Mortgage 

Pleadings in actions by or against representatives 
for foreclosure of mortgages must be sufficient to state 
a cause of action or defense. 

On a bill by an executor to foreclose a mort¬ 
gage, it must be alleged that the mortgage is part 
of the estate of decedent. 9 It is not necessary to 
allege that plaintiff is the owner and holder of the 
.mortgage, but it is sufficient that it is in his pos¬ 
session as executor and is on its face made to dece¬ 
dent. 10 If it is sought to foreclose a mortgage 


given by an executor on testator’s property, an al¬ 
legation that “the will authorized and directed 
said executor to administer upon said estate with¬ 
out the intervention, order, or advice of any court 
and to fully execute all its terms and provisions” 
sufficiently shows that its terms dispense with let¬ 
ters of administration ; n and his power to make the 
mortgage is shown where it appears from the com¬ 
plaint that it was decedent’s intent that the es¬ 
tate should be administered without the aid of 
any court, that the executor had performed all the 
terms and conditions of the will, had executed the 
note and mortgage, and that his action therein had 
been fully confirmed by the court. 12 Under statute 
providing for mortgageable interests in favor of 
vendors and for foreclosure in a manner similar to 
that pursued in the case of other mortgages, a ven¬ 
dor’s representative is not required to allege, in 
foreclosure proceedings, that he owns the land in 
question, the fact that the petition tenders full per¬ 
formance of the contract for sale being sufficient. 13 

The bill or complaint in an action to foreclose 
a mortgage on decedent’s estate should clearly 
show the relief which is sought. 14 

Pleadings in action to foreclose mortgage execut¬ 
ed by representative to pay plaintiff’s claim are con¬ 
sidered infra subdivision p of this section. If one 
suing as executrix to recover the surplus proceeds 
of a foreclosure sale of property of the estate is 
without power to maintain such suit, this fact is 
apparent on the face of the complaint and must 
be taken advantage of by demurrer or the objection 
is waived. 15 

Plea or answer. Defendant’s pleading in an ac¬ 
tion to foreclose, seeking to set up a defense, must 
allege facts sufficient for that purpose. 16 


6. Ky.—Deglow v. Meyer, 15 S.W. 
875, 12 Ky.L. 974. 

Reason for rule is that the execu¬ 
tor has no power to convey.—Deglow 
v. Meyer, supra. 

7. Pa.—Chess’ Appeal, 4 Pa. 52, 45 
Am.D. 668. 

8. Ky.—Acton v. Walker, 74 S.W. 
231, 24 Ky.L. 2377. 

9. N.Y.—Peck v. Mallams, 10 N.Y. 
509. 

10. Cal.—Locke v. Klunker, 55 P. 
993, 123 Cal. 231. 

11. Wash.—Miller* v. Borst, 39 P. 
662, 11 Wash. 260. 

12. Wash.—Miller v. Borst, supra. 

13. Iowa.—Bortz v. Wright, 214 N. 
W. 552, 206 Iowa 698. 

14. Justifying equitable relief 
Mortgagee’s bill, not clearly show¬ 
ing whether it sought to enforce 


mortgage or mortgagee’s claim as un¬ 
secured creditor of mortgagor’s es¬ 
tate, has been held sufficient to jus¬ 
tify such equitable relief.—Dirago v. 
Taylor, 150 So. 150, 227 Ala. 271. 

15. Mo.—Warfield v. Hume, 91 Mo. 
App. 541. 

16. Mortgage in Indian Territory 

In proceedings to foreclose a mort¬ 
gage, or in any action asserting a 
charge on the land, commenced in the 
courts of the Indian Territory before 
statehood, the plea of the statute 
of nonclaim was not available, nor 
was any affidavit of nonpayment or 
justness necessary.—International 

Bank & Trust Co. v. Tolbert, 115 P. 
601, 28 Okl. 595. 

Foreclosure of chattel mortgage 

(1) Intervening administrator’s an¬ 
swer held to state no defense.—Har¬ 

837 - 


desty v. Wellington Finance Corpora¬ 
tion, 157 So. 423, 116 Fla. 804. 

(2) Answer, denying that husband 
signed spouses' notes and chattel 
mortgage, sought to be foreclosed, 
to make them valid and binding on 
mortgaged property or that his sig¬ 
nature could make mortgage valid or 
lien on wife’s separate property,- and 
averring that he signed notes with 
intent to pay them and that they 
were void as to wife, held to show 
that notes were husband’s valid ob¬ 
ligations.—Hardesty v. Wellington 
Finance Corporation, supra. 

(3) Paragraph of intervening ad¬ 
ministrator's answer, admitting that 
no administration- had been taken 
on his deceased wife’s estate when 
bill in suit against him, individually, 
and others to foreclose chattel mort¬ 
gage, executed by him and wife, was 
filed and averring that her* will had 
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(2) To Set Aside Foreclosure 

Representative’s pleading in an action to set aside 
foreclosure of mortgage on property of decedent must 
allege facts sufficient to warrant such relief. 

The pleading of a representative as plaintiff in 
an action to set aside a foreclosure of a mortgage 
on property of decedent must allege facts show¬ 
ing a right to such relief. 17 

i. On Contracts Generally 

In actions on contracts of decedent, plaintiff's plead¬ 
ing should be definite and certain, should show whether 
the contract was oral or in writing, and should allege the 
contract or promise, performance by plaintiff, and breach 
by decedent. 

In actions against representatives on' contracts 
of decedent, plaintiff’s pleading should be definite 
and certain, 18 should show whether the contract 
was oral or in writing, 19 and if in writing should 
set forth a copy of the contract or the substance 
thereof. 20 Such pleading must show a promise by 
decedent, performance by plaintiff, and breach -by 
decedent. 21 

Pleadings in actions on contracts for services 
rendered decedent are discussed supra §§ 774, 775. 
Pleadings in actions based on contracts of vendor 
and purchaser are discussed infra subdivision p of 
this section. 

j. On Covenants 

In actions by or against representatives for breach of 
covenant, plaintiff’s pleading must allege facts sufficient 
to constitute a cause of action. 

The declaration in an action by an executor for 
breach of a covenant real must show a breach in 


the lifetime of the testator, since otherwise the 
right of action belongs to the heir. 22 Where there 
are two covenantees, the administrator of one of 
them cannot sue for breach of the covenant with¬ 
out showing in his declaration that the other cov¬ 
enantee is dead. 23 Where one covenants with ex¬ 
ecutors as such they need not in a suit thereon al¬ 
lege their interest in its enforcement as their inter¬ 
est will be assumed. 24 A declaration in covenant 
against an administrator which merely avers a 
nonperformance by the intestate is insufficient, as 
he may have died before the time for perform¬ 
ance. 25 

Evidence admissible under pleadings see infra 
§ 782. 

k. To Charge Representative Individually 

A written promise need not be alleged to charge a 
representative individually; nor may it be necessary to 
allege that he has assets. 

While a promise in writing is necessary in or¬ 
der to charge an executor individually, such writ¬ 
ten promise need not be alleged in declaring against 
him. 26 If it is sought to charge an administrator 
personally on a promise to pay a debt of decedent, 
in consideration of forbearance by the creditor 
to sue the estate, an allegation that defendant 
is administrator of the decedent debtor is surplus¬ 
age and does not make it necessary to allege that 
he has assets. 27 

Pleadings in actions to charge representatives in¬ 
dividually for conversion of, or to recover, proper¬ 
ty of the estate are considered supra subdivision 
d of this section. 


since been probated and intervener 
appointed administrator with will an¬ 
nexed, stated no defense, husband 
having been served with process and 
had day in court.—Hardesty v. Wel¬ 
lington Finance Corporation, supra. 

(.4) Paragraph of answer, denying 
that defendant corporation had cus¬ 
tody of all mortgaged personalty 
when bill was filed to foreclose mort¬ 
gage and averring that certain other 
corporations owned and had custody 
of certain articles worth stated sum, 
but describing no property, stated no 
defense, such owners having rem¬ 
edy at law to protect their ownership 
thereof.—Hardesty v. Wellington Fi¬ 
nance Corporation, supra. 

17. Tex.—Padalecki v. Dreibrodt, 

Civ.App., 129 S.W.2d 481, error dis¬ 
missed judgment correct. 

Pleading held insufficient 

In widow’s suit, individually and 
as administratrix of her deceased 
husband’s estate, to set aside judg¬ 
ment foreclosing spouses’ trust deed, 
petition which did not allege whether 


plaintiff’s alleged title as individual 
to mortgaged land was by gift or 
purchase from deceased husband, or 
date of latter’s alleged insanity, was 
held to be insufficient on demurrer as 
regards the estate where in either 
event his estate had no interest in 
land, title being in wife.—Padalecki 
v. Dreibrodt, supra. 

18. N.Y.—Levin v. Levin, 283 N.Y.S. 
720, 157 Misc. 156. 

19. N.Y.—Levin v. Levin, supra. 
Under statute 

An averment, in statement of claim 
in suit against decedent’s executor, 
that decedent entered into an oral 
contract with plaintiffs, was in com¬ 
pliance with statute requiring state¬ 
ment concerning whether contract 
was written or oral.—Hartman v. 
Moloney, 194 A. 234, 128 Pa.Super. 
302. 

20. N.Y.—Levin v. Levin, 283 N.Y.S. 
720, 157 Misc. 156. 

Option contract 

Bill not setting forth option con¬ 
tract involved, nor showing whether 


it was a voidable contract under gen¬ 
eral laws of contract specifically en¬ 
forceable under statute, has been 
held insufficient.—Gilmore v. Gilmore, 
D.C.La., 18 F.2d 614. 

21. Cal.—Ratteree Land Co. v. Se¬ 
curity First Nat. Bank, 80 P.2d 
102, 26 Cal.App.2d 652. 

Ga.—Caudle v. Caudle, 181 S.E. 669, 
181 Ga. 144—Powell v. Bussell, 12 
S.E.2d 152, 64 Ga.App. 42—Jones v. 
Graham, 148 S.E. 603, 39 Ga.App. 
819. 

22. Ky.—Ashby v. Moore, 7 J.J. 
Marsh. 166—Abney v. Brownlee, 2 
Bibb 170. 

23. N.J.—Wain v. Cuthbert, 22 A. 
1007, 54 N.J.Law 1. 

24. N.Y.—Farnham v. Mallory, 2 

Abb.Dec. 100, 3 Keyes 527, 3 

Transcr.A. 171, 5 Abb.Pr.,N.S., 380. 

25. Ky.—Warner v. Bledsoe, 4 Dana 
73. 

26. Ala.—Pettigrew v. Pettigrew, 1 
Stew. 580. 

27. Conn.—Pratt v. Humphrey, 22 
Conn. 317. 
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L To Foreclose Mechanics’ Liens 

In an action to foreclose a mechanic's lien on de¬ 
cedent’s property, a plea which does not constitute an 
answer to one part of the complaint or a bar to another 
part should, nevertheless, under certain circumstances be 
permitted to remain in the case. 

Where the complaint in mechanic’s lien proceed¬ 
ings against the administrator of the owner of 
the premises seeks to recover on a contract with 
the owner in his lifetime for the performance of 
work and labor upon, and the furnishing of ma¬ 
terial for, a building, and to enforce a mechanic’s 
lien, a plea, averring a decree of the probate court 
declaring the estate to be insolvent after suit was 
brought, although not an answer to the part of the 
complaint seeking a lien and not a bar to the part 
seeking a judgment against the personal property 
of decedent which might come into the hands of 
the administrator, is something more than mere 
suggestion, and should be permitted to remain on 
the files as a plea to protect the administrator. 28 

m. To Quiet Title or Determine Right to Prop¬ 
erty 

Initial pleadings of plaintiff in actions to quiet title 
must show that he is entitled to the relief sought; an 
interplea in actions to determine rights to real estate or 
proceeds must likewise show the right of the pleader. 


In actions by representatives to quiet title their 
initial pleading must be sufficient to show that they 
are entitled to the relief sought, 29 and, under stat¬ 
ute authorizing such actions, must state a cause 
of action within the meaning of such statute. 30 

An interplea in an action to determine rights to 
real estate of decedent must state facts sufficient 
to show the right of the pleader in such property 
or its proceeds. 31 

n. To Recover Real Estate 

Plaintiff’s pleading in actions to recover land must 
show title in plaintiff and describe the land. 

The pleading of plaintiff in an action to recover 
real estate must show superior title in plaintiff 32 
and plaintiff’s pleading showing superior title in 
defendant is, of course, insufficient. 33 The plead¬ 
ing of plaintiff must also sufficiently describe the 
property sought to be recovered. 34 Under statute 
the need for alleging that no administration is 
pending and none is necessary, is obviated where 
the petition in an action to quiet title alleges noth¬ 
ing more than such statute requires, 35 and this is 
particularly so where the petition alleges much 
more than such statute requires to be alleged. 301 
Where an administrator sues to recover lands from 
a purchaser holding under the heir at law and seeks 


28. Ala.—Lavergne v. Evans Bros. 

Constr. Co., 52 So. 318, 166 Ala. 

289. 

Reason for role 

This should be done so that, if 
judgment should be rendered on other 
issues against the administrator, ex¬ 
ecution could not issue, and the judg¬ 
ment would have to be certified for 
allowance to the probate court.— 
Lavergne v. Evans Bros. Constr. Co., 
supra. 

29. Pleadings held sufficient 

(1) In administrators’ action to 
quiet title, allegations regarding ad¬ 
ministrators’ title held sufficient.— 
Worley v. Peterson, 12 P.2d 579, 80 
Utah 27. 

(2) Under the statute passing to 
the personal representative of a de¬ 
cedent the right of possession of his 
real estate for the purpose of admin¬ 
istration, an allegation in an action 
by an administrator to quiet title 
that defendants claim adversely to 
the heirs of his intestate is equiva¬ 
lent to an allegation of a claim ad¬ 
verse to the administrator and is a 
sufficient pleading of such adverse 
claim, although there is no direct al¬ 
legation of a claim adverse to plain¬ 
tiff as administrator.—Berry v. How¬ 
ard, 127 N.W. 526, 26 S.D. 29, Ann. 
Cas.l913A 994. 

Pleading held insufficient 

Complaint of administrators suing 


to quiet title has been held defec¬ 
tive in not alleging that defendants’ 
asserted claims were hostile and ad¬ 
verse.—Worley v. Peterson, 12 P.2d 
579, 80 Utah 27. 

30. Utah.—Worley v. Peterson, su¬ 
pra. 

Pleading held sufficient 

Complaint of administrators 
against defendants claiming adverse¬ 
ly and defendant mortgagee held suf¬ 
ficient to state statutory action for 
determining title.—Worley v. Peter¬ 
son, supra. 

31. N.C.—Odom v. Palmer, 182 S.E. 
741, 209 N.C. 93. 

Pleading held sufficient 

Where heirs of decedent brought 
suit to determine right to certain 
property of decedent wherein such 
property was ordered sold, interplea 
filed in such suit by administrators 
of decedent alleging that proceeds 
from sale were to be paid to plain¬ 
tiffs as heirs and were subject to 
payment of debts of decedent and 
costs of administration, there being 
no other assets sufficient for that 
purpose, held sufficient and not de¬ 
murrable.—Odom v. Palmer, supra. 

32. Ky.—Sturgeon v. Underwood, 2 
S.W. 655, 8 Ky.L. 606. 

Ejectment 

In ejectment by an executor the 
declaration or complaint must show 

839 


his title to the premises.—Martin v. 
Spurrier, 23 Ohio Cir.Ct. 110—24 
C.J. p 847 note 92. 

33. Ga.—Hamilton v. Speck, 144 S.EL 
204, 166 Ga. 667. 

Petition held insufficient 

Petition by executor to recover 
land, setting forth record of previous 
case, in which defendant recovered 
judgment for land against plaintiff 
as executor, held insufficient as show¬ 
ing superior title in defendant.—* 
Hamilton v. Speck, supra. 

34. Ky.—Hamilton v. Hamilton, 134 
S.W.2d 959, 281 Ky. 5. 

Pleading held sufficient 

A petition by widow and as next 
friend to compel defendant, individ¬ 
ually and as administrator, to deliv¬ 
er a deed, alleging that husband died 
seized of tract of land containing 
eight acres and having on it dwelling 
house and outbuildings which was 
conveyed to him by grantor and 
wife, and that deed conveyed land 
as described in a deed recorded in 
Deed Book 47, page 200, in county 
clerk’s office, sufficiently described 
the property.—Hamilton v. Hamilton, 
supra. 

35. Tex.—Stanley v. Stanley, Civ. 
App., 139 S.W.2d 876. 

36. Tex.—Stanley v. Stanley, supra. 
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to avoid that sale on account of the necessity of 
paying debts, the debts and the creditors must be 
set forth in his bill in order that defendant may be 
put on notice as to the facts on which his property 
is sought to be condemned. 37 

o. To Set Aside Gifts 

Pleadings of plaintiff in suit to set aside gifts made 
by decedent in contemplation of death must allege facts 
constituting a cause of action. 

The pleadings of plaintiff in an action brought 
on behalf of creditors to set aside a gift made by 
decedent in contemplation of death must allege 
facts constituting a cause of action for such re- 
lief. 38 


p. Other Actions 

In addition to those pleadings considered previously 
in this section, and in preceding sections, the courts have 
considered pleadings in a variety of other types of ac¬ 
tions. 

In addition to the pleadings in particular classes 
of actions which have been considered previously 
in this section, and in preceding sections, see supra 
§§ 772-778, the courts have passed on questions 
relating to pleadings in a variety of other actions, 
such as actions for accounting; 39 actions in the 
nature of a suit quia timet; 40 actions on account; 41 
actions on contract of vendor and purchaser; 42 


'37. Ga.—Seabrook v. Brady. 47 Ga. 
r 650. 

38. Cal.—Perry v. Superior Court in 

and for Marin County, 84 P.2d 250, 

24 CaI.App.2d 114. 

Pleading’ held sufficient 

Where an administrator sues in 
behalf of creditors to recover a gift 
made by his intestate in contempla¬ 
tion of death, it sufficiently appears 
that there are creditors interested in 
having the property recovered where 
it is alleged that there are outstand¬ 
ing and unpaid claims, which have 
been duly presented, allowed by the 
administrator, and approved by the 
county judge, and that there is no 
property other than that in posses¬ 
sion of defendants out of which they 
can be satisfied.—Bright v. Ecker, 68 
N.W. 326, 9 S.D. 192. 

39. Pleadings held sufficient 

(1) Bill in suit by creditors of a 
testator against executor and others 
alleging, in substance, that certain 
defendants had fraudulently acquired 
stocks owned by deceased for less 
than fair value and in violation of 
djity and setting out facts on which 
relief was sought held sufficient to 
entitle creditors to an accounting, 
with incidental discovery, and other 
relief.—Turk v. Grossman, 6 A.2d 
639, 176 Md. 644. 

(2) In widow's suit for accounting 
against husband's administrator for 
.rents and profits derived from farm 
alleged to have been managed by 
•husband as widow’s agent, petition 
held sufficient to state a cause of 
action.—Young v. Wilson, 187 S.E. 
44, 183 Ga. 59. 

(3) City’s complaint alleging ille¬ 
gal hypothecation of securities pur¬ 
chased under authority of resolution 
•authorizing city treasurer to pur¬ 
chase securities with city funds, and 
illegal use in private business of 
treasurer of proceeds of hypotheca-] 
tion, held to state cause of action; 
against treasurer's administratrix.— i 
City of Milwaukee v. Drew, 265 N.W. 
J883^ '220 Wis. 511, 104 A.L.R. 1387,:; 


(4) Petition by partner’s adminis¬ 
tratrix against national and state 
banks, alleging sale and threatened 
sale of land transferred as security, 
in fraud of petitioner’s right to year’s 
support, stated cause of action for ac¬ 
counting.—Garrard v. Milledgeville 
Banking Co., 155 S.E. 40, 171 Ga. 247. 

(5) Where there was no suggestion, 
in the complaint by the administra¬ 
tor of a deceased partner for an ac¬ 
counting, that the parties interested 
in decedent's estate, some of whom 
had at an times been minors, with¬ 
out guardians, prior to the bringing 
of the suit, had settled their ances¬ 
tor’s interest in the partnership with¬ 
out administration, the complaint was 
not demurrable on the ground that 
they might have done so.—Stehn v. 
Hayssen, 102 N.W. 1074, 124 Wis. 583. 

(6) A petition by residuary lega¬ 
tees against executor of deceased ex¬ 
ecutor seeking an accounting held to 
be sufficient to state a cause of action 
for such relief.—Reynolds v. Dorsey, 
3 S.E.2d 564, 188 Ga. 218. 

Pleading’s held insufficient 

(1) In action against administra¬ 
tor of estate of decedent who was 
plaintiff’s wife, for bank deposit and 
realty standing in her name at time 
of her death, the petition, showing 
on its face that there were debts su¬ 
perior to plaintiff’s claim in favor of 
other persons and not showing that 
value of estate exceeded amount of 
such debts, stated no cause of action 
for accounting.—Blackwell v. Black- 
well, 4 S.E.2d 168, 188 Ga. 388. 

(2) Petition held not to state ac¬ 
tion against defendant executors or 
one of them individually for ac¬ 
counting and other relief.—Darnell 
v. Tate, 170 S.E. 63, 177 Ga. 279. 
Pleadings in accounting in favor of 

estate see supra § 772. 

40. Pleading held insufficient 

Petition by executor to enjoin bank 
from enforcing payment of ‘ note 
signed by 1 testator held insufficient to 
entitle plaintiff to relief as in suit 
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of quia timet.—Dodd v. First Nat. 
Bank, 245 P. 504, 117 Or. 691. 

41. Complaint held sufficient 

Ala.—Buchmann v. Turner, 130 So. 

196, 321 Ala. 563. 

42. pleading held sufficient 

In an action against a deceased 
purchaser's executor to recover the 
balance of purchase price of realty 
due under an executory contract of 
sale, complaint, alleging that a claim 
for unpaid balance of purchase price 
had been presented to executor and 
was not approved, and that plain¬ 
tiff was still ready to execute a good 
deed held sufficient.—Ratterree Land 
Co. v. Security First Nat. Bank, 80 
P.2d 102, 26 Cal.App.2d 652. 

Pleadings held insufficient or demur, 
rable 

(1) Under statute, in action for 
breach of representative's contract 
for sale of land belonging to dece¬ 
dent's estate, petition, alleging no 
facts warranting legal inference that 
such representative had assumed any 
obligation or was legally liable to 
plaintiff for any of damages alleged, 
and not alleging that such represen¬ 
tative was authorized by probate 
court order to execute contract, in 
which he expressly agreed to se¬ 
cure such order was insufficient for 
failure to state a cause of action.— 
Rudolph v. Smith, Tex.Civ.App., 148 
S.W.2d 225. 

(2) Purchaser’s petition against 
vendor’s administrator for breach of 
land contract showing conduct consti¬ 
tuting abandonment or rescission of 
contract and waiver of rights there¬ 
under is demurrable.—Kelly v. Mor¬ 
ris, 167 S.E. 716, 46 Ga.App. 353. 
Action on bond for title 

In an action by a purchaser against 
representatives of vendor on a bond 
for title to recover expenses in¬ 
curred in purchaser's successful suit 
for rescission, a petition reciting 
facts showing that decedent and rep¬ 
resentatives were not stubbornly liti~ 
gious has been held to be fatally de- 
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actions relating to corporate stocks 43 or to trusts; 44 i dent on ground of fraud; 45 and other actions as 
actions to set aside instruments executed by dece- indicated in the footnotes. 46 


fective.—Holliday v. Caldwell, 9 S. 
E.2d 694, 62 Ga.App. 720. 

43. To determine rights in stock cer¬ 
tificate 

The complaint in action by admin¬ 
istrator to secure an adjudication as 
to rights of parties to stock certifi¬ 
cate which had been allegedly owned 
by intestate, and for an accounting 
of dividends which were allegedly 
due and unpaid, stated a cause of ac¬ 
tion.—Ferrell v. Wight, 200 S.E. 271, 
187 Ga. 360. 

To foreclose lien on pledged certifi¬ 
cate 

The complaint, in an action to fore¬ 
close a lien oil certificates of stock, 
alleging that plaintiff is the holder 
of one certificate under a pledge from 
the deceased owner to secure a debt 
and the holder of the other certifi¬ 
cate, together with the indebtedness 
it secured by assignment from a third 
person to whom it had been assigned 
by decedent to secure the indebted¬ 
ness, that after the owner pledged 
the first certificate to plaintiff he as¬ 
signed his interest to defendant sub¬ 
ject to the indebtedness secured, and 
that the title to the second certifi¬ 
cate assigned to the third person, 
subject to the indebtedness, was 
owned by decedent at his death, 
states a cause of action against the 
administratrix of the deceased owner 
as against a demurrer.—Beyer v. Bul¬ 
lock, 105 P. 155, 56 Wash. 110. 

To enforce stockholders’ liability 

Bill brought by creditors of an in¬ 
solvent bank against executors of a 
decedent to enforce the liability of 
such executors as stockholders un¬ 
der statute held not to state a cause 
of action for not averring that de¬ 
fendant executors^were stockholders, 
and making no apt averments to 
charge any character of liability.— 
Golden v. Ellwood, 132 N.E. 223, 299 
Ill. 73, affirming 219 Ill.App. 56. 

To procure issuance or return of 
stock 

(1) In a suit in equity by represen¬ 
tatives to require the return of cer¬ 
tain stock, owned by decedent, to his 
estate, allegations of bill that plain¬ 
tiff did not receive notice of a court 
order for the sal,e of such stock held 
insufficient to show that such notice, 
which was required by statute, was 
not given.—Farquhar v. New England 
Trust Co., 158 N.E. 836, 261 Mass. 
209. 

(2) In an action by a representa¬ 
tive to procure issuance of corporate 
defendant's stock in favor of the es¬ 
tate, the fact that there was no rep¬ 
resentative during a certain period, 
thus precluding the running of lim¬ 
itations against the action, was, in 
a particular case, held to be fairly 


inferable from the complaint.—Sey¬ 
mour v. Mechanics & Metals Nat. 
Bank of City of New York, 192 N.Y.S. 
588, 199 App.Div. 707. 

44. pleading held sufficient to al¬ 
lege trust 

(1) Complaint in action against ex¬ 
ecutors to recover money alleged to 
have been held in trust by decedent 
held sufficient to establish express 
trust.—Mix v. Yoakum, 254 P. 557, 
200 Cal. 681. 

(2) Petition held sufficient to al¬ 
lege parol trust as against particu¬ 
lar land.—Garrett v. Garrett, 78 S. 
W.2d 157, 124 Tex. 330, alfirming, 
Civ.App., 49 S.W.2d 920. 

Pleadings held insufficient to allege 

trust 

(1) A complaint alleging that de¬ 
ceased executed deed naming plain¬ 
tiff as grantee and delivered deed to 
notary for delivery to plaintiff after 
deceased’s death, and that notary did 
not deliver deed to plaintiff but treat¬ 
ed realty as property of estate, of 
which notary was executor, and that 
subsequently appointed administra¬ 
trix held realty as trustee for plain¬ 
tiff and received income therefrom 
and sold realty to purchasers, was in¬ 
sufficient to allege a trust as against 
administratrix.—Wilkerson v. Seib, 
Cal.App., 119 P.2d 28. 

(2) Petition showing on its face 
debts to other persons superior to 
claim of plaintiff suing on theory of 
implied trust has been held insuffi¬ 
cient to show such trust.—Blackwell 
v. Blackwell, 4 S.E.2d 168, 188 Ga. 
388. 

45. Pleading held sufficient 

In suit to set aside an instrument 
purporting to release alimony and 
all rights of dower, allegations that 
plaintiff did not know that decedent, 
her husband, had possessed property 
until before filing suit, that every¬ 
thing connected with property had 
been concealed from plaintiff, that de¬ 
cedent had testified in divorce trial 
that he owned little or no property, 
and that husband and his agent had 
told plaintiff that he owned none 
were sufficient allegations of his 
fraud.—Corcoran v. Waugh, 13 N.E. 
2d 961, 368 Ill. 318. 

Pleading held insufficient 

Under constitutional and. statutory 
provisions, allegations in representa¬ 
tive’s petition that decedent’s widow 
continued to occupy homestead under 
trust deed subject to purchase-mon¬ 
ey J.ien described therein held in¬ 
sufficient to warrant setting aside 
trust deed on ground that it would 
interfere with orderly administration 
of decedent’s estate.—Hale v. Han¬ 
nah, Tex.CiV.App., 56 S.W/2d 259. 
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Pleadings in actions to: 

Avoid decedent’s conveyances for 
fraud and the like generally see 
supra subdivision a of this sec¬ 
tion. 

Set aside conveyances fraudulent 
as to creditors see supra § 777. 

46. Enforcing lien on heir’s share 

Where a statute imposes a lien 
in favor of the administrator of a 
solvent estate on the share of an heir 
indebted to the intestate at his death, 
and makes it enforceable by suit and 
attachment by the administrator 
within two years after administra¬ 
tion granted, the lien to have priority 
to any other attachment of the share, 
it is not necessary in enforcing the 
lien by suit and attachment to allege 
in the declaration that the estate is 
solvent if the right of action is not 
based on the statute, but is inde¬ 
pendent of it.—C. A. Weston Co. v. 
Colby, 77 A. 637, 107 Me. 104. 
Foreclosure of mortgage given to pay 
plaintiff’s judgment 

(1) Where a complaint alleged a 
recovery of judgment against one 
defendant individually, and as an ad¬ 
ministrator, that he was insolvent, 
that he had loaned to the other de¬ 
fendants a sum of money belonging 
to plaintiffs, and to which they were 
entitled as their distributive share 
of the estate of which the first named 
defendant was administrator, that in 
fact the mortgage was executed to 
secure the payment of any judgment 
which plaintiffs might obtain against 
the administrator, that the adminis¬ 
trator refused to bring suit to fore¬ 
close such mortgage and prayed that 
the mortgage might be foreclosed to 
satisfy a judgment which plaintiffs 
had obtained against the administra¬ 
tor, this sufficiently showed that 
plaintiffs were the owners of the 
fund loaned to the mortgagee by the 
administrator.—Chaves v. Myer, 85 
P. 233, 13 N.M. 368, 6 L..R.A..N.S., 
793. 

(2) Pleadings in actions by or 
against representatives for foreclo¬ 
sure of mortgages generally see su¬ 
pra subdivision g of this section. 

injunction by representative against 
surrogate 

Where an administrator seeks to 
enjoin a surrogate from disregarding, 
in a decree on final settlement, cer¬ 
tain sealed instruments, executed by 
I the next of kin, releasing him from 
liability for their distributive shares, 
the complaint must contain aver¬ 
ments as to the validity of the re¬ 
leases.—Wright v. Fleming, 76 N.Y. 
517, affirming 12 Hun 469. 

Recovery of advances by representa¬ 
tive 

Conceding that an administrator 
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§ 780. Answers in Actions against Several 
Personal Representatives 

It has been held that in actions against several per¬ 
sonal representatives only those who are first served with 
process or first appear are entitled to answer for the es¬ 
tate! although it has also been held that an executor not 
served but appearing by counsel and participating in 
trial may under certain circumstances file a separate 
answer. 

Sometimes under statutes, where an action is 
brought against several personal representatives, 
such of them as are first served with process, or 
first appear, are entitled to answer for the estate, 
and it is irregular for their coexecutors to put in 
an answer afterward, 47 and the mere fact that 

3. Issues, Proo 

§ 781. Issues and Matters to Be Proved 

The issues are confined to those raised by the plead¬ 
ings. The matters alleged must be proved, unless proof 
is excepted under the particular circumstances, but al¬ 
legations deemed surplusage need.not be proved. 

No decision in a cause by or against a personal 
representative can be made except on some distinct 
material issue. 50 

In an action by an administrator an answer de¬ 
nying that plaintiff was duly appointed administra¬ 
tor raises the issue of jurisdiction involving the 
right of the surrogate to issue the letters, 51 but in 
an action by an administratrix with the will an¬ 
nexed against the administrator of another estate 
to recover property in the hands of decedent be¬ 
longing to the estate of plaintiff’s decedent, where 
the appointment of plaintiff is alleged in the com¬ 
plaint and is not denied in the answer, a question 
as to the jurisdiction of the court to appoint plain¬ 
tiff cannot be raised. 52 Under a plea of ne unques 
administrator questions whether the court granted 
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there has been collusion between plaintiff and the 
executor who first answers does not give his co¬ 
executor the right to answer, at least not without 
leave of court on a direct application for that pur¬ 
pose. 48 It has been held, however, that an ex¬ 
ecutor not served, but who has appeared by coun¬ 
sel and participated in a trial of the issues raised 
by his coexecutors and answers, may be allowed up¬ 
on terms and without prejudice to the proceedings 
already had to serve a separate answer raising 
new issues. 49 

Pleadings by several executors in actions on 
claims against the estate generally see supra § 773. 

•, and Variance 

the letters to the right or the wrong person or acted 
irregularly in revoking letters issued to defendant 
and granting letters to plaintiff cannot be consid¬ 
ered. 53 Where a personal representative sues in 
his representative capacity to set aside assign¬ 
ments of mortgages executed by decedent, the right 
as an individual to a lien on real estate purchased 
by decedent for defendant cannot be litigated. 54 
In an action to set aside a conveyance as fraudu¬ 
lent, where defendant’s answer admitted that the 
commissioners on claims gave notice of their meet¬ 
ings “according to the statute in such case made 
and provided,” defendants may not avail them¬ 
selves of the fact that notice of such meetings was 
not given to the executor. 55 

Where causes of action against a personal rep¬ 
resentative are joined, a denial in the answer af¬ 
fecting the cause of one claimant does not raise an 
issue affecting the cause of action of the other 
claimant. 56 Where the action is against defendant 


who advances his own funds to pay 
demands against the estate acquires 
a right of action against the heirs 
of the intestate, the purpose of the 
advance should be affirmatively al¬ 
leged, .that the court may determine 
from the complaint whether it con¬ 
stitutes a sufficient cause of action. 
—McClure v. McClure, 19 Ind- 185. 
Revision of administration proceed¬ 
ings 

Where a petition by heirs seeks to 
revise proceedings in the adminis¬ 
tration of the estate, it is subject to 
demurrer, unless a copy of the pro¬ 
ceedings complained of is attached 
thereto.—Ward v. Ward, 1 Tex.XJnrep. 
Cas. 123. 

47. N.Y.—Salters v. Pruyn, 15 Abb. 
Pr. 224. 

Coexecutors and coadministrators 
.generally see infra §§ 1041-1047. 

48. N.Y.—Salters v. Pruyn, supra. 
43U N.Y.—Guernsey v. Cheyne, 18 

Ahb.NT.Cas. 361. 


50. Issue not material 
Where, in a suit against an execu¬ 
trix for plaintiff's distributive share, 
the complaint charged that the de¬ 
cree distributed to plaintiff a certain 
amount in discharge of a legacy be¬ 
queathed to plaintiff to endow a bed 
in plaintiff’s hospital to the memory 
of testatrix’s husband, an allegation 
in the answer that the decree direct¬ 
ed that the legacy be used for the 
endowment of a bed for the poor, in 
memory of testatrix’s husband, and 
that plaintiff should take the legacy 
subject to that condition, raised no 
material issue.—St. Mary’s Hospital 
v. Perry, 92 P. 864, 152 Cal. 338. 

61. N.Y.—Ziemer v. Crucible Steel 
Co., 90 N.Y.S. 962, 99 App.Div. 169, 
followed in Webster v. M. W. Kel¬ 
logg Co., 153 N.Y.S. 800, 163 App. 
Div. 443. 

Action by special administrator 
Where defendant sets up that the 
claim on which the action is based 
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was settled with a special adminis¬ 
trator, a reply denying that a spe¬ 
cial administrator was appointed is 
sufficient to put in issue the validity 
of the alleged order appointing the 
special administrator.—Bombolis v. 
Minneapolis & St. L,. R. Co., 150 N.W. 
385, 128 Minn. 112, affirmed 36 S.Ct. 
595, 241 U.S. 211, 60 L.Ed. 961, L.R.A. 
1917A 86. 

Issues generally see the C.J.S. title 
Pleading §§ 512-519, also 49 C.J. 
p 780 note 50-p 785 note 51. 

52. Cal.—Shiels v. Nathan, 108 P. 
34, 12 Cal.App. 604. 

53. Ark.—Sadler v. Sadler, 16 Ark. 
628. 

54. Mich.—Peirson v. McNeal, 100 
N.W. 458, 137 Mich. 158. 

55. Mich.—Chapoton v. Prentis, 107 
N.W. 879, 144 Mich. 283. 

56. N.P.—Anderson v. Northern & 
Dakota Trust Co., 274 N.W. 127, 67 
N.D. 458. 
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in his representative capacity, his personal liability 
on the contract sued on is not in issue and cannot 
be inquired into. 57 Where the personal representa¬ 
tive, even though not a party to an action between 
the heirs to recover for services rendered the an¬ 
cestor, filed an answer, such answer raises no is¬ 
sue so as to render the estate liable. 58 Likewise, 
where a suit to recover back funds of an estate 
unlawfully deposited with a stockbroker by a de¬ 
ceased executor was brought against the broker, 
and no claim was made against the estate of the 
deceased executor, but the personal representatives 
of such executor are brought in as parties, the fact 
that they have been made parties does not compel 
the court to adjudicate the question of the right to 
contribution or to a recovery over, as between them 
and plaintiff. 59 A statutory provision that all 
claims filed against estates and not expressly ad¬ 
mitted in writing signed by the personal representa¬ 
tive with the approval of the court shall be con¬ 
sidered as denied without any pleadings on behalf 
of the estate puts in issue the truth of every al¬ 
legation and claim essential to claimant’s recov¬ 
ery. 60 Where a claimant sues the personal repre¬ 
sentative, under a! statutory requirement that claims 
cannot be allowed in the absence of an affidavit 
stating that all known legal offsets, payments, and 
credits have been allowed, payments, credits, or 
offsets are in issue, even though not pleaded by de¬ 
fendant. 61 An action against a personal repre¬ 


sentative on promissory notes executed by decedent 
raises only the issue of the rights and obligations 
under such notes. 62 In such action a general de¬ 
nial puts such execution in issue, 63 unless a spe¬ 
cial plea is required by statute, 64 and such general 
denial also raises an issue as to presentation to the 
representative before the commencement of the 
action. 65 So a plea of non est factum raises the 
issue whether decedent executed the note. 66 How¬ 
ever, where the personal representative files pleas 
not required by statute, he limits his defense to 
those pleaded. 67 

Matters to be proved . As a general rule, allega¬ 
tions in pleadings in actions by or against the per¬ 
sonal representative which may be considered sur¬ 
plusage need not be supported by proof. 68 How¬ 
ever, in an action by a personal representative 
where defendant enters a general denial of the 
allegations made by plaintiff, the burden rests 
with plaintiff to prove the allegations. 69 

A personal representative, suing in his repre¬ 
sentative capacity, need not prove his appoint¬ 
ment where this is admitted by the answer, 70 or 
even, it has been held, where there is no plea 
challenging his right to sue; 71 and, where a per¬ 
sonal representative expressly avers a representa¬ 
tive capacity in bringing the action, which is not 
denied by defendant, in a cross action brought by 


Recovery of proceeds of insurance 
policy 

In action against executor of in¬ 
sured by persons claiming to be wid¬ 
ow and daughter of insured for 
avails of life policy payable to es¬ 
tate of insured* executor's denial 
that plaintiff claiming as daughter 
of insured was daughter is insuffi¬ 
cient as against demurrer to raise 
issue of fact as to claim of plaintiff 
claiming as widow of insured.—An¬ 
derson v. Northern & Dakota Trust 
Co., supra. 

57. Mass.—Yarrington v. Robinson, 
6 N.E. 382, 141 Mass. 450. 

58. Tex.—Jaye v. Wheat, Civ.App., 
130 S.W.2d 1081. 

Reason for rule 

Plaintiff must recover, if at all, on 
findings in response to her own 
pleadings.—Jaye v. Wheat, supra. 

59. N.Y.—Steele v. Leopold, 120 N. 
Y.S. 569, 135 App.Div. 247, modified 
on other grounds 94 N.E. 1099, 201 
N.Y. 518. 

60. Iowa.—In re Johnson's Estate, 
232 N.W. 282, 210 Iowa 891. 

61. Tex.—Granberry v. Granberry, 
90 S.W. 711, 40 Tex.Civ.App. 420. 


62. Cal.—Lorber v. Tooley, App., 117 
P.2d 421. 

Improper issue 

Executor could not raise questions 
concerning the probate court's juris¬ 
diction over certain joint tenancy 
stock which on husband's death be¬ 
came widow's property.—Lorber v. 
Tooley, supra. 

63. Minn.—O’Hara v. Crawhall, 277 
N.W. 232, 201 Minn. 618. 

24 C.J. p 852 note 84. 

Particular matters 
A denial of execution of the in¬ 
strument by deceased places in issue 
the making, genuineness of signa¬ 
ture, and delivery of instrument.— 
O'Hara v. Crawhall, 277 N.W. 232, 
201 Minn. 618. 

64. Miss.—Thornton v. Alliston, 20 
Miss. 124. 

24 C.J. p 852 note 85. 

65w S.D.—Dakota Nat. Bank v. 
Kleinschmidt, 144 N.W. 934, 33 

S.D. 132. 

66. Mo.—Lampe v. Franklin Ameri¬ 
can Trust Co., 96 S.W.2d 710, 339 
Mo. 361, 107 A.L.R. 465. 

67. Ind.—Abelman v. Haehnel, 103 
N.E. 869, 57 Ind.App. 15. 

68. Kan.—Wollard v. Home State 
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Bank, 247 P. 868, 121 Kan. 474, 
error dismissed and certiorari de¬ 
nied Conley v. Wollard, 47 S.Ct. 
572, 273 U.S. 674, 71 L.Ed. 834. 

Pa.—Dunlap v. Franklin Trust Co., 
100 Pa.Super. 174. 

Status of person as heir 

Allegation by administrator, suing 
on certificate of deposit issued to de¬ 
ceased, that certain person was de¬ 
ceased's sole heir need not be proved. 
—Wollard v. Home State Bank, 247 
P. 868, 121 Kan. 474, error dismissed 
and certiorari denied Conley v. Wol¬ 
lard, 47 S.Ct. 572, 273 U.S. 674, 71 
L.Ed. 834. 

69. Pa.—Otto v. Western Sav. Fund 
Soc., 23 A.2d 462, 343 Pa. 615. 

Proof under pleadings generally see 
the C.J.S. title Pleading §§ 520- 
523, also 49 C.J. p 785 note 5$-p 
791 note 13. 

70. Ga.—Peavy v. Sangster, 79 S.E. 
215, 13 Ga.App. 418. 

71. Ga.—Coastal Public Service Co. 
v. Mordecai, 174 S.E. 147, 49 Ga. 
App. 60—Central of Georgia Ry. 
Co. v. Goens, 119 S.E. 669, 30 Ga. 
App. 770—Hutcheson Mfg. Co. v. 
Chandler, 116 S.E, 849, 29 Ga.App. 
726. 

24 C.J. p 853 note 97. 
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defendant, such representative capacity need not 
be proved. 72 

Under a statute requiring the presentation of 
all claims before any action may be brought against 
the personal representative, claimant must prove 
presentation and disallowance of his claim, 73 and 
that suit has been brought within the statutory time 
after such rejection; 74 but, where the answer of 
an administrator admits the presentation and re¬ 
jection of plaintiff's claim, evidence thereof is not 
required, it being sufficient for plaintiff to show 
that the action is founded on the claim which was 
presented for allowance. 75 Where an administra¬ 
tor files a plea of the statute of nonclaim, and plain¬ 
tiff takes issue thereon, plaintiff in order to recov¬ 
er must prove the time of the granting of letters of 
administration, and that the claim was filed within 
the statutory time thereafter, 76 and also that the 
claim was properly presented. 77 Where a creditor 
sues to set aside a conveyance by deceased as in 
fraud of creditors, in order to sustain his cause in 
equity, he must prove that his claim has been filed 
in the probate court and allowed, and that there 
is insufficient assets in the estate to satisfy the 
claim. 78 

Where a claimant sues to establish a claim against 
the estate, alleged to be for services and merchan¬ 
dise furnished deceased during his lifetime, it is suf¬ 
ficient if he shows that the services and merchan¬ 
dise were furnished deceased during latter's lifetime 
and the reasonable value thereof, 79 unless fraud is 
alleged, in which case the fraud must be proved; 80 
but, where the claim is for funeral expenses, and 
the issue of excessive charges is raised, claimant 
must show that the charges were reasonable in the 
light of the extent and condition of the estate, and 
proof of an agreement to furnish such services and 


of the value thereof is not sufficient. 81 

It is not necessary for plaintiff to prove nonpay¬ 
ment of his claim, where the representative has ap¬ 
peared and contested the claim but has not set up 
the payment in his answer, 82 but, if the personal 
representative puts in a plea of general issue, it is 
incumbent on plaintiff to offer evidence tending to 
prove nonpayment. 83 ~ - .v- w _^ r % 

Where claimant proceeds on common counts for 
the recovery of money due under a letter by dece¬ 
dent, claimant need not prove that the contract was 
accepted and acted on by the parties. 84 Where the 
personal representative seeks to recover money 
loaned by decedent, and defendant pleads an agree¬ 
ment to cancel such loan, but defendant makes no 
claim either by counterclaim or set-off for the con¬ 
sideration alleged as supporting the cancellation 
agreement, he has the burden of piroving the agree¬ 
ment alleged. 85 A charge by the personal repre¬ 
sentative, in an action against the estate on a claim 
to establish a deficiency judgment in foreclosure, 
that claimant and decedent's codebtor fraudulently 
schemed to relieve the codebtor and to deprive de¬ 
cedent of his right to contribution" from the codebt¬ 
or requires the personal representative to prove that 
the estate will be required to pay more than its 
share of the judgment. 86 

In actions against executors or administrators, on 
notes or other instruments of a decedent, it has been 
held that, in the absence of a denial of execution by 
proper plea, plaintiff is not bound to prove execu¬ 
tion, 87 but other authorities hold that one suing the 
representative on a note or other written instrument 
purporting to be executed by decedent must prove 
such execution, even though this is not denied by 
the answer, 88 and, where execution is denied in the 


General issue does not require 
proof of plaintiff's status as special 
administrator.—Dobson v. Neigh¬ 
bors, 153 So. 861, 228 Ala. 407. 

Under applicable statutes, where 
the character, capacity, and author¬ 
ity of plaintiff personal representa¬ 
tive is not denied by a pleading un¬ 
der oath, such matters need not be 
proved.—Baltimore & O. S. W. R. Co. 
v. Berdon, 145 N.E. 2, 195 Ind. 265, 
rehearing denied Baltimore & O. S. 

R. Co. v. Berdon, 150 N.E. 407, 195 
Ind. 265, and certiorari denied Balti¬ 
more & O. S. W. R. Co. v. Berdon, 45 

S. Ct. 225, 266 U.S. 633, 69 L.Ed. 479. 

72. Tex.—Allen v. Denk, Civ.App., 
87 S.W.2d 303. 

73. Tex.—Thrasher v. Novy, Civ. 
App., 138 S.W.2d 124. 

Wyo.—Delfelder v. Farmers’ State 
Bank of Riverton, 269 P. 418, 38 


Wyo. 481, rehearing denied 270 P. 
1081, 38 Wyo. 481. 

24 C.J. p 816 note 70. 

74. Tex.—Thrasher v. Novy, Civ. 
App., 138 S.W.2d 124. 

75. Cal.—Martin v. Brosnan, 123 P. 
550, 18 Cal.App. 477. 

76. Ala.—Tharp v. Loeb Hardware 
Co., 135 So. 412, 24 Ala.App. 344— 
Stewart v. Lasseter, 59 So. 233, 4 
Ala.App. 665. 

77. Ala.—Tharp v. Loeb Hardware 
Co., 135 So. 412, 24 Ala.App. 344. 
Where a verified claim is required 

by statute, plaintiff must prove that 
the cl&im presented was verified.— 
Tharp v. Loeb Hardware Co., supra. 

78. Ill.—Cicero Trust & Savings 
Bank v. Schermann, 252 Ill.App. 
449. 


79. Ariz.—Tucker v. Reil, 77 P.2d 
203, 51 Ariz. 357. 

80. Cal.—Grubb v. Chase, 111 P. 90, 
158 Cal. 352. 

81. Tex.—Goeth v. McCollum, Civ. 
App., 94 S.W.2d 781. 

82. Cal.—Thomas v. Fursman, 178 
P. 870, 39 Cal.App. 278. 

83. Md.—Provident Trust Co. of 
Philadelphia v. Massey, 125 A. 821, 
146 Md. 34. 

84s. Ala.—Hendrix v. Pique, 185 So. 
390, 237 Ala. 49. 

85. Conn.—Sturges v. Wagner, 144 
A. 471, 109 Conn. 1. 

86. Okl.—Saddler v. Smith, 109 F.2d 
22 6. 

87. Fla.—Knight -v. Knight, 9 Fla. 
283. 

88. Mo*—Broyles v. Achor, App., 78 
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answer, plaintiff must prove the execution. 89 Where 
a rule of court provides that the execution of a note 
shall be taken as admitted, unless defendant or some 
one in his behalf shall by affidavit of defense deny 
its execution, and another rule requires personal 
representatives to file affidavits of defense, proof of 
the execution of a note in an action against an exec¬ 
utor will not be required, if no affidavit of defense 
has been filed denying the execution of the note. 90 

As an administrator may sue in his own name on 
a note payable to bearer, although transferred to 
his intestate during the lifetime of the latter, the 
complaint need not state the source of his title, see 
supra § 772, and, if stated, it need not be proved. 91 
Under a statute providing that, when any claim is 
transferred for trial, it shall not be necessary for 
the executor or administrator to plead any matter 
by way of answer except a set-off or counterclaim, 
to which plaintiff shall reply, etc., a verified plea 
of non est factum in an action on a note against an 
administrator of one of the parties was not neces¬ 
sary to impose on plaintiff the burden of proving 
the execution of the instrument sued on and the as¬ 
signment thereof. 92 However, where such plea of 
non est factum is made, claimant has the burden of 
proving execution by decedent, 92 and, where sev¬ 
eral copersonal representatives are defendants and 
one denies the obligation which plaintiff sues on, 
plaintiff must then prove the obligation. 94 

Where by statute the personal representative’s 
right to recover the possession of property of the 
estate from any heir after expiration of the time for 
filing claims is contingent, in the case of recovery 
from an heir who is in possession, or to whom the 
property has been devised or bequeathed, on proof 
that collection is necessary for the payment of debts, 
legacies, expenses of administration, or for distri¬ 
bution, such proof need be made only when the heir 
is in possession under order of court, or where it 
has been devised or bequeathed to him. 95 In an ac¬ 
tion by an administrator for the conversion of prop¬ 


erty belonging to his decedent, failure to prove an 
allegation that decedent left a will is not fatal, since 
plaintiff does not derive his title from the will; 96 
and, where the personal representative sues to re¬ 
cover property jointly converted by defendants who 
claim the property as separate gifts from decedent, 
the mere admission in the separate answers of pos¬ 
session of the property in question does not require 
each to prove the fact of gift. 97 

§ 782 . Evidence Admissible under Pleadings 

a. In general 

b. Actions on claims in favor of estate 

c. Actions on claims against estate 

a. In General 

Only such evidence as supports the pleadings Is ad¬ 
missible. 

The mere fact that a complaint by a personal rep¬ 
resentative inadvertently states that he has been ap¬ 
pointed a representative does not render inadmissi¬ 
ble evidence consisting of a certified copy of letters 
testamentary. 98 In an action by an administrator 
de bonis non against his predecessor for an alleged 
conversion of money belonging to the estate defend¬ 
ant cannot show under the general issue payment 
and expenditures for the estate, as such matter is in 
confession and avoidance. 99 

In an action by a son against the executor of his 
deceased father for breach of a contract to convey 
land, evidence that the father, who before his death 
conveyed the land to another person, was incom¬ 
petent because of indulgence in liquor, is immaterial 
where the son did not assail the validity of the con¬ 
veyance. 1 It has been held that in assumpsit by an 
administrator, where to a plea of limitations plain¬ 
tiff replies a promise to decedent within the statu¬ 
tory period, evidence of a promise to plaintiff is ad¬ 
missible to maintain the replication. 2 An executor 
sued in covenant may under a general plea to the 
merits, such as covenant performed, give any spe- 


S.W.2d 459—Courtney's Estate v. 
Lanznar's Estate, App., 296 S.W. 
269. 

24 C.J. p 859 note 31. 

Contra under early statute Foster 
v. Knight, 4 Mo. 18. 

In. absence of formal pleadings by 
either party, a plaintiff seeking to 
enforce against estate a claim on 
notes alleged to have been executed 
by deceased during her lifetime must 
prove the execution of the notes.— 
Smith v. Staley, Mo.App., 156 S.W.2d 
766. 

89. Mo.—State Bank of Anderson v. 
Dunn, 29 S.W.2d 79, 325 Mo. 709. 


90. Pa.—Lowenstein v. Michael, 55 
Pa. Super. 628, explained Perkins 
v. Humes, 49 A. 934, 200 Pa. 235. 

91. Wis.—Sanford v. McCreedy, 28 
Wis. 103. 

92. Ind.—Digan v. Mandel, 79 N.E. 
899, 167 Ind. 586, 119 Am.S.R. 515. 

93. Mo.—Lampe v. Franklin Ameri¬ 
can Trust Co., 96 S.W.2d 710, 339 
Mo. 361, 107 A.L.R. 465. 

94. Md.—Murray v. Hurst, 163 A. 
183, 163 Md. 481, 85 A.L.R. 442. 

95. Cal.—Security First Nat Bank 
of Los Angeles v. Perrine, 84 P.2d 
248, 29 Cal.App.2d 223. 
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96. Mo.—Grant v. Hathaway, 96 S. 
W. 417, 118 Mo.App. 604. 

97. Wash.—Carr v. Bell, 225 P. 230, 
129 Wash. 413. 

98. Ga.—Kirkpatrick v. Faw, 180 S. 
E. 727, 180 Ga. 764. 

99. Tex.—Grothaus v. Witte, 11 S. 
W. 1032, 72 Tex. 124. 

1. Iowa.—In re Bremer, 131 N.W. 
667, 151 Iowa 449. 

2. N.H.—Buswell v. Roby, 3 N.H. 
467. 

Evidence admissible under pleadings 
generally see the C.J.S. title 
I Pleading §§ 524-530, also 49 C.J. p 
I 791 note 15—p 804 note 1, 
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cial matter in evidence, where a statute provides 
that executors may give any special matter in evi¬ 
dence under the general issue. 3 Where a distribu¬ 
tee sues a personal representative for conversion 
and money had and received, and defendant pleads 
general issue, evidence of plaintiff’s ratification of 
the administration of the fund involved is admissi¬ 
ble. 4 

Denial of representative capacity. A plea of ne 
unques administrator, see supra § 763, is a denial 
only that plaintiff was administrator at the com¬ 
mencement of the suit, and defendant cannot un¬ 
der this plea show the termination of plaintiff’s au¬ 
thority as administrator pending the suit. 5 Howev¬ 
er, it has been held that in a distraint action by the 
personal representative, even though the answer is 
insufficient to raise the issue of plaintiff s represen¬ 
tative capacity, if evidence has been received with¬ 
out objection that plaintiff was not a personal rep¬ 
resentative at the time he made the affidavit in the 
distress warrant, such evidence may be considered, 
the counter-affidavit being amendable to include the 
necessary plea. 6 

Plea of plene administravit. Under a plea of 
plene administravit, see supra § 764, defendant may 
show payment of preferred debts, funeral expens¬ 
es, and expenses of administration, 7 and may give 
in evidence the record of a judgment confessed by 
him, 8 or a debt due himself, 9 or show that the es¬ 
tate has been settled and distributed in accordance 
with proceedings under a commission in insolven¬ 
cy. 10 Returns of administrators of legatees who 
were deceased at the time of the trial charging 
themselves with sums received from the executors 
are admissible under such plea. 11 However, under 
such plea defendant cannot show a receipt for pay¬ 
ment of money, which payment had been disallowed 
by the probate court, 12 or give in evidence out¬ 
standing judgments 13 or the existence of debts of 
a superior dignity 14 or a deed of trust to prove that 


certain property is not to be considered as assets , 15 
and in an action by a legatee against an executor 
the executor cannot give in evidence proof that he 
had equally or proportionately distributed the resi¬ 
due of the personal estate after payment of debts 
among his several legatees. 16 

Under this plea plaintiff may show assets not in¬ 
cluded in the inventory or, where there is no inven¬ 
tory returned, may show assets in the hands of the 
administrator, 17 and he may introduce evidence dis¬ 
closing that defendant’s testator left property which 
was subject to plaintiff’s demand, and which ought 
to be in defendant’s hands for administration. 18 
Under a replication to a plea of plene administravit 
that assets have and ought to have come to the ad¬ 
ministrator’s hands plaintiff is entitled to prove a 
devastavit. 19 

b. Actions on Claims in Favor of Estate 

In actions by personal representatives on claims in 
favor of the estate the evidence must correspond to the 
pleadings. 

In a suit by a personal representative as such he 
must allege a promise made to decedent in his life¬ 
time to admit proof of that fact, 20 and in an action 
by an executor to recover money alleged to have 
been paid by testatrix in her lifetime evidence of 
payment made by himself after her death is inad¬ 
missible. 21 In the absence of a statute providing 
otherwise, an administrator seeking to prove a new 
promise to avoid the plea of limitations must insert 
in the declaration a count on the promise made to 
himself or to his intestate as the case may be. 22 
Where defendant, sued by the personal representa¬ 
tive as having money belonging to the estate, pleads 
that the money was a gift, plaintiff is entitled to 
attack the validity of the alleged gift without addi¬ 
tional pleading. 23 Where the personal representa¬ 
tive sues on a note and defendant pleads a set-off 
of his interest in the estate, evidence that defend- 


3. Ala.—Martin v. White, 1 Stew. 
473. 

4. Ala.—Lowery v. Lowery, 130 So. 
77, 221 Ala. 567. 

5. Ala.—Wilson v. Bothwell, 50 Ala. 
378. 

6. Ga.—Roberts v. Kite, 125 S.E. 
719, 33 Ga.App. 91. 

7. Md.—Seighman v. Marshall, 17 
Md. 550. 

24 C.J. p 853 note 10. 

8. N.C.—Reynolds v. Puney, 8 N.C. 
318. 

9. S.C.—Sebring v. Keith, 20 S.C. 
Law 340. 

10. R.I.—Potter v. Dolan, 34 A. 

1116, 19 R.I. 514. 


11. S.C.—'Willingham v. Chick, 14 
S.C. 93. 

12. Fla.—Union Bank v. Parkhill, 2 
Fla. 660. 

13. U.S.—Hines v. Craig, D.C., 12 F. 
Cas.No.6,518, 1 Cranch C.C. 340. 

14. Ky.—Kerley v. West, 3 Litt. 362. 
24 C.J. P 853 note 17. 

15. Va.—Taylor v. Richards, 3 

Munf. 8, 17 Va. 8. 

16. Md.—Morgan v. Slade, 2 Harr. 
& J. 38. 

17. Ga.—Worthy v. Battle, 54 S.E. 
667, 125 Ga. 415. 

24 C.J. p 853 note 20. 

846 


18. Ga.—Worthy v. Battle, 54 S.E. 
667, 125 Ga. 415. 

19. Md.—Seighman v. Marshall, 17 
Md. 550. 

S.C.—Shannon v. Denkins, 33 S.C. 
Law 196. 

20. Mich.—Merritt v. Keeler, 42 N. 
W. 941, 75 Mich. 314—Barnum v. 
Stone, 27 Mich. 332. 

21. Md.—Turner v. Maddock, 3 Gill. 
190. 

22. Md.—Felty v. Young, 18 Md. 
163. 

24 C.J. p 854 note 25. 

23. Ga.—Pendley v. Bennett, 157 S. 
E. 250, 42 Ga.App. 596. 
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ant had so disposed of assets of the estate as to 
cause a loss is admissible. 24 However, if an ad¬ 
ministrator is substituted as plaintiff in an action 
commenced by his intestate and defendant pleads a 
set-off of moneys due from plaintiff, individually, 
evidence of an indebtedness of intestate to defend¬ 
ant is not admissible. 25 

Under general denial . In an action to replevy 
property as belonging to decedent, under a general 
denial defendant is entitled to introduce any evi¬ 
dence tending to negative plaintiff's right to posses¬ 
sion. 26 

Under general issue . A release given by a former 
administrator of plaintiff's intestate, who was au¬ 
thorized to make it, may properly be introduced un¬ 
der the general issue, in an' action by an adminis¬ 
trator to recover for causing the death of his intes¬ 
tate. 27 

Under plea of payment . A plea of payment to 
the representative will not warrant the introduction 
of evidence of payment to decedent, 28 and in debt 
on a judgment by executors defendants cannot prove 
under the plea of payment that the testator had re¬ 
nounced his interest in certain of defendants' lands 
and that his devisee had since sold a part thereof. 29 
An agreement by an administratrix to credit on a 
note held by her the value of certain work done by 
the maker should be pleaded as a counterclaim and 
cannot be interposed as a defense by payment. 30 

c. Actions on Claims against Estate 

Where a claimant brings an action against the es¬ 
tate, the general nule is that the evidence must support 
the pleadings. 

In an action on a claim against a decedent's es¬ 
tate no claim other than the one directly covered by 
the pleadings can be proved. 31 Thus, where claim¬ 
ant alleges a claim for money expended for dece¬ 


dent, and the personal representative files a counter¬ 
claim for board and lodging furnished claimant by 
decedent, evidence that claimant took jewelry be¬ 
longing to decedent has no relevancy to either cause 
of action alleged and is inadmissible. 32 In an action 
against the executor of one of several makers of 
a promissory note defendant may give in evidence 
the survivorship of the other makers without plead¬ 
ing it. 33 If the action is based on the promise of 
decedent, a promise by the representative cannot be 
given in evidence to establish the demand. 34 In an 
action on a promise of decedent in which the stat¬ 
ute of limitations is pleaded, evidence of a promise 
made by defendant to pay the claim in suit is not 
admissible to take the case out of the statute of 
limitations where the declaration does not allege 
that the promise was made by him as administra¬ 
tor. 35 Proof that a note presented as a claim 
against a decedent's estate was executed by mistake 
can be introduced only when the mistake is properly 
alleged by equitable counterclaim. 36 Plaintiff is en¬ 
titled to prove the terms of the will under an alle¬ 
gation that it did not specifically direct how the ex¬ 
ecutor should dispose of the property, 37 but defend¬ 
ant cannot introduce evidence of a recital in a codi¬ 
cil that decedent gave a legacy to claimant in pay¬ 
ment of services for which the action is brought, in 
the absence of pleading the codicil and its accept¬ 
ance by claimant, or that the debt is claimed as a 
set-off. 38 Even though an answer does not plead 
payment, it may be shown that claimant received 
money from other sources reducing or extinguish¬ 
ing the claim. 39 So, where a wife claims against 
her husband's personal representatives that certain 
property was purchased with her separate funds, un¬ 
der an allegation that the funds used in the pur¬ 
chase were out of her separate estate, having been 
acquired by inheritance, gifts, and personal business 
transactions, she is entitled to introduce evidence 
showing the specific sources of the funds. 40 In an 


24. Ga.—Jarecky v. Arnold, 182 S.E. 
66, 51 Ga.App. 954. 

25. Ark.—Lawson v. Fischer, 5 Ark. 
52. 

26. Iowa.—Wilson v. Findley, 275 
N.W. 47, 223 Iowa 1281. 

Evidence of gift is proper under 

general denial.—Wilson v. Findley, 
supra. 

27. Ill.—Chicago, etc., R. Co. v. 
Wolfrum, 136 Ill.App. 161. 

28. N.Y.—Dose v. Hirsch, 124 N.Y.S. 
595, 67 Misc. 229. 

29. Pa.—Mat lack v. Read, 2 Yeates 
71. 

30. S.C.—Cook v. Cook,’ 24 S.C. 204. 

31. Ala.—White v. Blair, 173 So. 
493, 234 Ala. 119. 


Cal.—Friel v. Rawlings, 265 P. 833, 
90 Cal.App. 220. 

La.—Cappell v. Grant, App., 178 So. 
629. 

Me.—Hurley v. Hewett, 32 A. 875, 87 
Me. 200. 

Pa.—Goslin v. Edmunds, 188 A. 851, 
325 Pa. 154. 

Under court rule 

In proceedings to enforce a claim 
against decedent's estate, under a 
court rule an answer of administra¬ 
trix denying any information or be¬ 
lief, and hence denying allegations, 
constituted an objection, and suffi¬ 
ciently put in issue allegations of 
claim.—In re Carlin’s Estate, 202 N. 
W. 201, 185 Wis. 438. 

32. S.C.—Entzminger v. Seigler, 195 
S.E. 244, 186 S.C. 194. 


33. Md.—Osgood v. Spencer, 2 Harr. 
‘ & G. 133. 

34. Va.—Quarles v. Littlepage, 2 
Hen. & M. 401, 12 Va. 401, 3 Am. 
D. 637. 

35. Md.—Chapman v. Dixon, 4 Harr. 
& J., Md. 527. 

36. Wis.—Schmidt v. Schmidt, 101 
N.W. 678, 123 Wis. 295. ' 

37. Tex.—Algeld v. Elmendorf, Civ. 
App., 86 S.W. 41. 

3®. Ohio.—Whigham v. Bannon, 153 
N.E. 252, 21 Ohio App. 496. 

39. N.D.—Livingston v. Holt, 165 N. 
W. 975, 38 N.D. 556. 

4a Tex.—Cox v. McClave, Civ.App., 
22 S.W.2d 961, error dismissed. 
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action to recover disbursements for the benefit of an 
estate, an item for a certain amount for taxes paid 
can be supported by evidence of different payments, 
each of a different amount, all tending to make up 
the sum stated. 41 

Under general issue. In an action against a per¬ 
sonal representative on a claim against the estate, 
payment may be proved under a plea of general is¬ 
sue. 42 So under a statute permitting a personal rep¬ 
resentative to give any special matter in evidence 
under the general issue, an administrator sued on a 
note executed by decedent need not plead payment 
specially, but may prove it under the general is¬ 
sue. 43 A set-off may also be shown under the gen¬ 
eral issue. 44 If, however, a statute requires notice 
at the time of pleading the general issue that a set¬ 
off will be insisted on in evidence, a set-off cannot 
be given in evidence under the general issue unless 
such notice is given. 45 Failure to present the claim 
is provable under the general issue. 46 

Under a general denial defendant may prove any¬ 
thing that negatives the claim made. 47 Thus, where 
a claim is made for money loaned to decedent, the 
personal representative under a general denial may 
prove that the money paid decedent by plaintiff was 
money belonging to decedent by reason of an inter¬ 
est in a business venture with claimant; 48 on a 
claim for money received by decedent, defendant 
may show, under a general denial, that plaintiff ap¬ 
propriated to his own use articles belonging to de¬ 
cedent, and enjoyed the rents and profits of dece¬ 


dent’s land, to the use of which decedent was enti¬ 
tled. 49 It has been held that, where nonpayment is 
alleged in the complaint, under a plea of general de¬ 
nial defendant may prove payment. 50 

Under plea of payment. Where claimant sues 
the personal representative for services rendered de¬ 
cedent, under a plea of payment by reason of the 
fact that claimant and her husband were permitted 
use of certain property without rent and were al¬ 
lowed to obtain the benefit of the products of the 
property, evidence of any such benefit obtained by 
either claimant or her husband, or both, is admissi¬ 
ble. 51 In an action against an executor on a note, 
where the only defense set up is payment, and no 
special notice of any other defense was given as re¬ 
quired by rule of court, evidence will not be ad¬ 
mitted at the trial tending to show that the note was 
given in settlement of a partnership, and represent¬ 
ed the amount due to the payee on the adjustment 
and final settlement of the partnership business, and 
that the amount represented by the note was not in 
fact due to the payee on the accounting of the part¬ 
nership business. 52 

§ 783. Variance 

A material variance between the pleadings and proof 
is fatal, but an immaterial variance is unimportant. 

In actions by or against executors or administra¬ 
tors, the pleadings and proof must correspond, and 
there can be no recovery if there is a substantial 
variance, 53 although an immaterial variance will not 


41. Me.—Littlefield v. Cook, 92 A. 
787, 112 Me. 551. 

42. Md.—Provident Trust Co. of 
Philadelphia v. Massey, 125 A. 821, 
146 Md. 34. 

43. Miss.—Gray v. Thomas, 20 Miss. 

111 . 

N.D.—Livingston v. Holt, 165 N.W. 
975, 38 N.D. 556. 

44. Miss.—Herrington v. Herring¬ 
ton, 1 Miss. 305. 

45. Pa.—Boyd v. Thompson, 2 
Yeates 217. 

46. Me.—Kelley v. Forbes, 147 A. 
159, 128 Me. 272—Holbrook v. Lib¬ 
by, 94 A. 482, 113 Me. 389, L.R.A. 
1916A 1167. 

Special plea or general issue 

It has been held that evidence of 
noncompliance with a statutory re¬ 
quirement for presentation of claims 
against the estate may be given ei¬ 
ther under a special plea or a brief 
statement under the general issue.— 
Rawson v. Knight, 71 Me. 99. 

47- Iowa.—In re Berry's Estate, 223 
N.W. 480, 207 Iowa 605. 

4& Iowa.—In re Berry's Estate, su¬ 
pra. 


49. Iowa.—Dunton v. Dawley, 98 N. 
W. 307, 122 Iowa 512. 

50. N.D.—Hughes v. Wachter, 238 
N.W. 776, 61 N.D. 513. 

51. Ky.—Ellis v. Woolbright, 95 S. 
W.2d 782, 264 Ky. 834. 

52. Pa.—Lowenstein v. Michael, 55 
Pa.Super. 628. 

53. Ill.—Joliet Trust & Savings 
Bank v. Schmidt, 232 Ill.App. 165. 

Iowa.—In re Walton’s Estate, 238 N. 

W. 577, 213 Iowa 104. 

La.—Cappell v. Grant, App., 178 So. 
629. 

S.C.—Blackmon v. Blackmon, 101 S. 

E. 827, 113 S.C. 478. 

24 C.J. p 854 note 47. 

Claim on decedent’s promise 

Where claim against estate of de¬ 
ceased was based on promise to 
transfer to claimant real estate and 
to provide support, and only evi¬ 
dence in support of alleged promise 
was oral and tended to prove only a 
promise.radically different from that 
set up in the claim filed in the pro¬ 
bate court and in the bill of par¬ 
ticulars., evidenpe, in view of the is¬ 
sue and state, of the pleadings, to 
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prove the promise, which was at 
variance with the claim as alleged, 
was properly striven from the rec¬ 
ord.—Kinden v. Foster, 197 A. 100, 
60 R.I. 41. 

Recovery on quantum meruit where 
express agreement alleged 

(1) Where claimant alleges an ex¬ 
press agreement, he cannot recover 
on proof of quantum meruit. 

Ga.—Graham v. Jones, 147 S.E. 902, 
39 Ga.App. 610. 

Md.—Bright v. Ganas, 189 A. 427, 
171 Md. 493, 109 A.L.R. 467—Breit- 
inger v. Heisler, 141 A. 538, 155 
Md. 157. ■ 

N.J.—Hirschberg v. Horowitz, 143 A. 
351, 105 N.J.Law 210. 

(2) However, if claimant alleges 
both an express and an implied con¬ 
tract, he may proceed on theory of 
express contract and, if unable to 
do that, may claim under implied 
contract. 

Mich.—Burns v. Kieley’s Estate, 219 
N.W. 743, 242 Mich. 668. 

Mo.—Murphy v. Pfeifer, App., 105 S. 
W.2d 39. 

(3) Complaint alleging that pursu¬ 
ant to contract plaintiff entered into 
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prevent a recovery. 54 

Under the principle stated in Account, Action on 
§ 7 b (1), that where a count on an account annexed 
is used, pursuant to statute, it includes by intend¬ 
ment all necessary allegations to render defendant 
liable on any common count, where a claimant in 
such jurisdiction brings an action of contract on aji 
account annexed against a personal representative, 
proof of an agreement between claimant and dece¬ 
dent that claimant would get a portion of decedent’s 
money in return for supporting decedent is sustained 
under the common counts. 55 

Where suit is brought by a personal representa¬ 
tive in his individual capacity, he cannot recover by 
showing a cause of action accruing to him in his 
representative capacity, 56 and, if he sues in his rep¬ 
resentative capacity, he cannot recover on a cause 
of action accruing to him in his individual capaci¬ 
ty. 57 Proof that limited letters of administration 


were granted to plaintiff does not sustain an alle¬ 
gation that unrestricted letters were granted to him, 
so as to authorize him to maintain an action not 
designated by the letters. 58 If plaintiff describes 
himself as administrator de bonis non, proof of is¬ 
suance of general letters of administration to him 
is not a fatal variance where it is shown that there 
had been a previous administration, 59 and, where is¬ 
sue is joined on a plea denying that plaintiff is ad¬ 
ministrator, proof that he is administrator with the 
will annexed supports the issue. 60 So, also, if plain¬ 
tiff declares as administrator, proof that he was 
administrator de bonis non is an immaterial vari¬ 
ance. 61 If a personal representative is sued as such, 
proof of a claim against him individually will not 
sustain the declaration, 62 and a suit against him in 
his individual capacity cannot be maintained by 
showing a cause of action against decedent, 63 or 
against the personal representative in his official ca¬ 
pacity. 64 Where plaintiff has a suit pending against 


decedent's home and performed serv¬ 
ices,* that decedent had promised to 
devise property to plaintiff for such 
services, and that decedent failed to 
carry out his contract, and seeking- 
money judgment for reasonable 
worth of services, is suit on a Quan¬ 
tum meruit as against contention 
that suit was based on special con¬ 
tract and that proof showed cause 
of action on quantum meruit.—Rid¬ 
dle v. George, 187 S.E. 524, 181 S.C. 
360. 

(4) Where plaintiff alleged, by 
way of inducement, that services 
were performed by her at special re¬ 
quest of deceased in consideration of 
his promise to compensate her by 
bequest, but plaintiff merely sought 
recovery of reasonable value of her 
services, the action was in quantum 
meruit and not on an express con¬ 
tract, and failure to prove express 
contract was not fatal to recovery.— 
Balsano v. Madden, Mo.App., 138 S. 
W.2d 660. 

Under an averment of a contract, 
proof of either an express or an im¬ 
plied contract does not constitute a 
variance. 

Ala.—Coleman v. Adkins, 168 So. 184, 

232 Ala. 351. 

Mo. —Murphy v. Pfeifer, App., 105 

S.W.2d 39. 

Where payment is not pleaded, 

testimony that intestate stated in¬ 
tention to use goods purchased to 
pay board is properly excluded.— 
Strahley v. Hendricks, 150 S.E. 561, 
40 Ga.App. 571. 

Variance between: 

Allegations and proof generally 
see the C.J.S. title Pleading §§ 
531-546, also 49 C.J. p 804 note 
3-p 818 note 81. 

34 C.J.S.-54 


Complaint and claim presented see 
supra § 774. 

Process and declaration see supra 
§ 761. 

54. Me.—Emery v. Wheeler, 152 A. 

624, 129 Me. 428. 

24 C.J. p 854 note 48. 

Effect of statute 

(1) An immaterial variance be¬ 
tween the allegations in a complaint 
and proofs is not fatal, in view of a 
statute providing that no variance 
is to be deemed material unless it 
has actually misled the adverse par¬ 
ty to his prejudice in maintaining 
his action or defense on the merits. 
—Manford v. Coats, 45 P.2d 395, 6 
Cal.App.2d 743. 

(2) Thus it has been held that, 
under such statute, where an action 
is brought against the personal rep¬ 
resentative for services rendered de¬ 
cedent, evidence of an executed 
agreement to purchase an automo¬ 
bile and home for claimant is not a 
fatal variance from the issue of the 
validity of the claim.—Dow v. Bank 
of Italy, 262 P. 347, 87 Cal.App. 379. 
Proof of agreement in quantum 

meruit action 

(1) In suit against executor on 
quantum meruit to recover value of 
services rendered testator, proof 
showing existence of agreement be¬ 
tween plaintiff and testator is not 
fatally variant. 

Ga.—Haas v. Jaffe, 163 S.E. 226, 45 

Ga.App. 11. 

Ohio.—Gilmour v. Cross, 151 N.E. 

782, 20 Ohio App. 127. 

(2) Where claimant alleges an 
implied contract, testimony of claim¬ 
ant’s wife concerning deceased’s 
statement that property would be 
left claimant does not cieate vari¬ 
ance as showing an express contract, 
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particularly where such testimony 
was withdrawn from jury.—Eckert 
v. Schmitt, 190 N.E. 591, 47 Ohio 
App. 61. 

(3) A variance does not result by 
reason of proof of a debt resulting 
from goods furnished deceased be¬ 
cause of an averment that the goods 
were furnished as a result of a writ¬ 
ten agreement between claimant and 
decedent.—Dunlap v. Franklin Trust 
Co., 100 Pa.Super. 174. 

55* Mass.—Hathaway v. Cronin, 17 
N.E.2d 312, 301 Mass. 419. 

56* Ala.—Freeman v. McCann, 37 
Ala. 714. 

24 C.J. p 855 note 49. 

57. N.Y.—Johnson v. Phoenix, 118 
N.Y.S. 88, 133 App.Div. 807, motion 
granted 118 N.Y.S 1116, 134 App. 
Div. 956, modified on other grounds 
90 N.E. 953, 197 N.Y. 316, 2 N.Y. 
Civ.Proc.,N.S., 31. 

24 C.J. p 855 note 50. 

5a N.Y.—Kirwin v. Malone, 61 N. 
Y.S. 844, 45 App.Div. 93. 

56. Ala.—Moseley v. Mas tin, 37 Ala. 
216. 

24 C.J. p 855 note 55. 

60. Ky.—Owings v. Beall, 1 Bitt. 
257. 

61. Ark.—Barkman v. Duncan, 10 
Ark. 465. 

62. Ala.—Anderson v. Rice, 20 Ala. 
239. 

24 C.J. p 855 note 52. 

63. Ariz.—Stockmen's State Bank v. 
Merchants’ & Stockgrowers’ Bank, 
197 P. 888, 22 Ariz. 354. 

24 C.J. p 855 note 53. 

64. Ill.—$humway v. Shumway, 280 
. Ill.App! 104. 
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defendant as executor, all proceedings in other 
courts intended to create evidence to be used in such 
suit should be against him in the same character and 
not in the character of administrator, since an exec¬ 
utor represents primarily the devisees and legatees 
and the administrator represents the heirs at law. 65 

Where a petition against an administrator and a 
debtor of the estate alleged that a third person had 
borrowed money from decedent and repaid it to the 
administrator, and the administrator in his answer 
denied the receipt of the money, and the debtor al¬ 
leged that the third party handed the money in 
question over to her, and that she gave it to dece¬ 
dent, testimony of the third party that he paid the 
money to the debtor and that the allegation of the 
bill was an error constitutes a variance so that there 
could be no recovery of the sum of money in ques¬ 
tion in the absence of an amendment of the bill. 66 
In an action against the personal representative for 
merchandise furnished deceased under a contract 
specifying that the prices shall be regular retail 
prices, mere proof of the prices charged on the 
books of plaintiff does not prove regular retail pric¬ 
es and constitutes a fatal variance. 67 One who sues 
on a note as administrator of a decedent’s estate can 
recover only on proof that the note was made to de¬ 
cedent during his lifetime. 68 Where the personal 
representative is sued on decedent’s express contract 


as evidenced by notes, and plaintiff incorrectly al¬ 
leges that the notes are demand notes, admission of 
such notes in evidence is not a fatal variance. 69 
There is no material variance between a complaint 
to recover money alleged to have been loaned by 
plaintiffs individually and evidence that the money 
was loaned by them as executors, 70 or between the 
allegations* that plaintiff who sues only in his indi¬ 
vidual capacity recovered a judgment and proof 
which shows that the judgment was recovered by 
him in a representative capacity as administrator. 71 
Where a bill against an administrator avers ex¬ 
haustion of personal assets and the proof shows a 
misapplication of those assets, although a liability 
exists, a decree cannot be granted for the misappli¬ 
cation unless the allegations and prayer shall be 
amended. 72 

To authorize a joint judgment against two who 
are sued jointly as executors, the proof must show 
a joint liability as such; 73 but, where several de¬ 
fendants are sued as personal representatives, on a 
contract made with their decedent, plaintiff may re¬ 
cover a judgment against such of defendants as 
are shown to be executors or administrators. 74 

A variance may be cured by the granting of a mo¬ 
tion, made at the close of plaintiff’s case, without 
objection by defendants, to conform the pleadings 
to the proof. 75 


L EVIDENCE 


§ 784. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

(1) In general 

(2) Liabilities of estate 

(3) Settlement of estate 


(1) In General 

In actions by or against executors or administrators 
various presumptions have been indulged, such as those 
relating to representative capacity and performance of 
duties. Admission of a will to probate and issuance of 
letters testamentary raise a presumption of the tes¬ 
tator’s death. 

In actions by or against executors or administra¬ 
tors various presumptions have been indulged. 76 


65. Ga.—Fulghum v. Carruthers, 13 
S.E. 597, 87 Ga. 484. 

66. Va.—Reager v. Chappelear, 51 
S.E. 170, 104 Va. 14. 

67. Nev.—Onesti v. Samoville, 233 
P. 846, 48 Nev. 441. 

68. Iowa.—Van Sickle v. Staub, 136 
N.W. 546, 155 Iowa 472. 

69. Tex.—Clemens v. Perry, Civ. 
App., 29 S.W.2d 529, reversed on 
other grounds, Com.App., 51 S.W.2d 
267. 

70. N.J.—Myers v. Weger, 42 A. 280, 
62 N.J.Law 432. 

24 C.J. p 855 note 58. 

71- Vt— Allen v. Lyman, 27 Vt. 

20 . 


72. III.—Rowan v. Bowles, 21 Ill. 
17. 

73. Ky.—Moody v. Ewing, 8 B.Mon. 
521. 

74. Ala.—Gray v. White, 5 Ala. 490. 

75. N.Y.—Noble v. Haff, 165 N.Y.S. 
287. 

76. Cal.—Summ v. Superior Court in 
and for Yolo County, 84 P.2d 152, 
29 Cal.App.2d 303. 

Mass.—Bartlett v. Tufts, 134 N.E. 
630, 241 Mass. 96. 

Mont.—Montgomery v. Gilbert, 108 
P.2d 616, 111 Mont. 250. 

N.Y.—Cookinham v. Hepler, 259 N. 
Y.S. 87, 144 Misc. 359—Seymour v. 
Mechanics & Metals Nat. Bank of 
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City of New York, 200 N.Y.S. 758, 

121 Misc. 119. 

Presumptions: 

Generally see Evidence §§ 114-157. 

As to regularity of appointment of 
personal representative see supra 
§ 74. 

As to value of laud 

Where an administrator who en¬ 
tered on leasehold property of the in¬ 
testate and received the rents and 
profits is sued as an assignee of the 
lease, although it is a good defense 
that he has no assets, or that the 
land is not worth the sum due, the 
presumption is that the land is worth 
more than the sum demanded.—In 
re Galloway, 21 Wend., N.Y., 32, 34 
Am.D. 209. 
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Thus, under the circumstances of the particular case, 
it has been presumed that one acting as executor or 
administrator complied with the formalities prereq¬ 
uisite to his appointment or qualification, 77 that one 
filing a petition as personal representative of a dece¬ 
dent’s estate possessed representative capacity, 78 
that appointment of such a representative was made 
by a court within the state, 79 that one shown to be 
at one time an executor or administrator continued 
in that capacity until completion of administration, 80 
and that he properly performed his duty. 81 

In addition, it has been presumed that a bank de¬ 
posit standing in the name of decedent belonged to 
him; 82 that the possession of property of the es¬ 
tate by the representative is legal ; 83 that one shown 
to have had possession of a decedent's property sub¬ 
sequent to his death still has possession; 84 that 
property delivered in payment of debts of the estate, 
and described as property of the estate, belonged to 
the estate; 85 that a demand for payment of a claim 
has been made, where a special request for delay 
in payment is made by the representative, 86 and that 
a delay in payment in such case was in consequence 
of such request; 87 and that returns and accounts to 
the court were made by the representative in his 
representative capacity, where he had no power to 
make them in any other. 88 

On the other hand, it will not be presumed that 
the representative performed a wrongful act in dere¬ 
liction of his official duty, 89 that he failed to give 


notice of his appointment where he seeks to use 
such failure in his own favor, 90 or that there are 
creditors, in a suit by the representative to assert 
a right which is good in favor of creditors, but not 
in favor of heirs. 91 There is no presumption that 
a foreign legatee, suing for his legacy, has creditors 
within the state. 92 It has been said that where the 
interest of the estate is involved, there is no pre¬ 
sumption that the administration has been closed, 
whether the issue be among those entitled to the 
estate or between it and third persons. 93 

The fact that previously rendered accounts had 
been paid by the testator raises no presumption 
against the allowance of a subsequent account con¬ 
sisting of previous charges, and which is set up 
as a defense in a suit by an executor against de¬ 
fendant, where it appears that the former accounts 
were for disbursements only and the latter for serv¬ 
ices. 94 

Heirs are presumed to continue in life until facts 
are proved from which a different presumption aris¬ 
es, and it is therefore not necessary for an admin¬ 
istrator to show affirmatively that his intestate's 
heirs are living, in order to sustain an action for 
land conveyed by the intestate conditionally, after 
the condition is broken. 95 

Presumption of testator's death. Probate of a 
man's will and issuance of letters testamentary raise 
a presumption of his death. 96 


proper application of goods pur¬ 
chased 

In an action for the amount of a 
book account for goods furnished 
to an administrator who represents 
two undivided estates, plaintiff is 
not bound to prove that the goods 
were properly applied, or in what 
proportion they were divided between 
the two estates, as it is to be pre¬ 
sumed that the representative ap¬ 
plied them to the purposes for which 
they were purchased.—Jones v. Lin¬ 
ton, 34 Ga. 429. 

77. Or.—Gilbert v. Branchflower, 231 

P. 982, 114 Or. 508. 

Filing of bond 

In an action by assignee of ad¬ 
ministratrix, it is presumed that ad¬ 
ministration bond was duly filed, and 
the burden of showing contrary is on 
defendant.—Gilbert v. Branchflower, 
supra. 

Oath 

An allegation that plaintiff duly 
qualified as intestate's administrator 
raises a presumption that plaintiff 
took the necessary oath.—Louisville 
& N. R. Co. v. Herndon, 104 S.W. 732, 
126 Ky. 589, 31 Ky.L. 1059. 

78. Neb.—Blatchford v. Palmer, 241 

N.W. 757, 123 Neb. 8. 


79. Wis.—Lawver v. Lynch, 210 N. 
W. 410, 191 Wis. 99. 

80. Miss.—Barr v. Sullivan, 23 So. 
772, 75 Miss. 536. 

Tex.—Purington v. Broughton, Civ. 
App., 158 S.W. 227. 

81. U.S.—Sherman v. American Con¬ 
gregational Ass’n, Mass., 113 F. 609, 
51 C.C.A. 329, affirming, C.C., 98 F. 
495. 

24 C.J. p 855 note 68. 

82. Pa.—Staib's Estate, 11 Pa.Super. 
447. 

83. Ind.—Butt v. Clark, 23 Ind. 548. 
,24 C.J. p 855 note 69. 

84. Mo.—Howell v. Howell, 37 Mo. 
124. 

N.T.—Matter of Nickerson, 5 N.T.S. 

841, 2 Conn.Surr. 6. 

24 C.J. p 855 note 70. 

85. Wis.—Williams v. Troop, 17 Wis. 
463. 

86. Tenn.—Farmers’ & M. Bank v. 
Leath, 11 Humphr. 515. 

87. Tenn.—Farmers’ & M. Bank v. 
Leath, supra. 

88. Miss.—Stewart v. Richardson, 32 
Miss. 313. 

89. Ind.—Tucker v. Murphy, 71 Ind. 
576. 
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Ky.—Anspacher v. TJtterback's Adm'r, 
68 S.W.2d 15, 252 Ky. 666. 

24 C.J. p 856 note 75. 

Presumption of fraud 

Fraudulent intention cannot be 
predicated on presumption that con¬ 
veyance was made to defraud credi¬ 
tor who presents claim against es¬ 
tate, in the absence of evidence that 
claim was presented to decedent, or 
asserted during his lifetime.—In re 
Decker's Estate, 268 N.Y.S. 280, 149 
Misc. 364. 

80. Mass.—Aiken v. Morse, 104 Mass. 
277. 

81. Tex.—Bradshaw v. Mayfield, 18 
Tex. 21. 

92. N.Y.—Sultan v. Tiryakian, 108 N. 
E. 72, 213 N.Y. 429. 

93. Tex.—W. T. Carter & Bro. v. 
Bendy, Civ.App., 251 S.W. 265. 

94. N.Y.—Merritt v. Seaman, 6 Barb. 
330, reversed on other grounds 6 
N.Y. 168. 

85. Vt.—Austin v. Downer, 27 Vt. 
636. 

96. Cal.—Gibson v. Mailhebuau, 274 
P. 566, 96 Cal.App. 455. 
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Presumption from failure to produce evidence . 
Presumptions in favor of testimony arising from 
the failure of the opposite party to rebut it, where 
it is obvious that the means to do so are readily 
accessible to him, do not hold so strongly against 
the representative as they might against decedent, 
if living, in a matter in which the administrator 
might be at fault for want of knowledge of facts 
necessary to enable him to make a full defense. 97 

(2) Liabilities of Estate 

(a) In general 

(b) Board, lodging, and services fur¬ 

nished to decedent 

(a) In General 

Various presumptions may arise with respect to 
claims against a decedent's estate. Funeral expenses are 
presumed to have been incurred on the credit of the estate 
and to be charges against it in the absence of counter¬ 
vailing proof. 

Various presumptions have arisen with respect 
to claims against a decedent’s estate. 98 Where a 
claim of long standing against a decedent is not 
presented until after his death there is a presump¬ 
tion against its validity. 99 Where the representa¬ 
tive of the estate allows a claim without question¬ 
ing anything but the amount it will be inferred that 


the nature and form of the claim were understood 
and approved. 1 A claimant’s possession after the 
maker’s death of an instrument directing his exec¬ 
utors to pay claimant a stated sum of money after 
death is sufficient to raise a presumption of owner¬ 
ship supporting a finding of delivery. 2 

On the other hand, the court may decline to in¬ 
dulge certain presumptions with relation to claims 
against a decedent’s estate. 3 

Proof of the existence merely of a debt which 
might have been applied as a set-off to a demand 
against the estate does not raise a presumption that 
the debt was so applied, when neither the minutes 
of the probate court nor the account presented and 
allowed against the estate shows anything with re¬ 
lation to the set-off, although claimant on presenting 
his claim filed the affidavit prescribed by statute that 
he had allowed all just credits against the claim. 4 

Consideration for decedent's note . The presump¬ 
tion of consideration supporting a negotiable in¬ 
strument, as discussed in Bills and Notes § 655, has 
been indulged by the courts in respect of notes ex¬ 
ecuted by a decedent and forming the basis of claims 
against his estate. 5 

Funeral expenses . There is ordinarily a presump¬ 
tion that one engaging a funeral director does so in 


97. Tex.—Chandler v. Meckling, 22 
Tex. 36. 

9®. Ky.—Goode v. Reynolds, 271 S. 

W. 600, 208 Ky. 441, 63 A.L.R. 631. 
Mont.—In re Stinger’s Estate, 201 P. 
693, 61 Mont. 173. 

N.Y.—In re Davis’ Estate, 258 N.Y.S. 
541, 143 Misc. 832. 

Or.—In re Fisher’s Estate, 274 P. 
1098, 128 Or. 415. 

99. Ala.—Croft v. Croft, 121 So. 82, 
219 Ala. 94. 

Pa.—Stucker v. Shumaker, 139 A. 114, 
290 Pa. 348. 

24 C.J. p 402 note 42. 

1. Cal.—Standiford v. Cantrell, 262 
P. 800, 87 Cal.App. 736. 

2. Cal.—Reynolds v. Dryer, 297 P. 
563, 112 Cal.App. 712. 

Recovery allowed on basis of pre¬ 
sumption 

Presumption that claimant was 
owner of instrument directing mak¬ 
er’s executor to pay claimant for real¬ 
ty entitled claimant to recover, in 
absence of evidence that the recon¬ 
veyance of the realty to claimant had 
discharged the obligation.—Reynolds 
v. Dryer, supra. 

3. Ga.—Smith v. Carter, 161 S.E. 
649, 44 Ga.App. 438. 

Execution of note by mark 

Where deceased couldl write, there 
was no presumption that he executed 
note by means of mark.—In re Cush¬ 


man’s Estate, 250 N.W. 873, 213 Wis. 

74. 

Delivery of notes claimed to have 
been given by decedent in return for 
furniture which he in first instance 
had given payee could not be pre¬ 
sumed.—In re Brunswick’s Estate, 
256 N.Y.S. 879, 143 Misc. 573. 
Inability to testify as warranting ad¬ 
ditional presumptions 
Claimant against estate of claim¬ 
ant’s husband was not entitled to any 
additional presumptions because bar¬ 
red from testifying by statute.— 
Rosebrock v. San Diego Trust & Sav¬ 
ings Bank, 33 P.2d 438, 139 Cal.App. 

75. 

Purpose of payment 

In action for money loaned, ther$ 
was no presumption that money paid 
by plaintiff’s decedent to defendant's 
decedent was a loan, but, on contrary, 
so far as there was any presumption, 
it was that money was given in pay¬ 
ment of debt.—Bright v. Kelley, 176 
A. 874, 168 Md. 107, certiorari denied 
Kelley v. Bright, 56 S.Ct. 137, 296 
U.S. 617, 80 L.Ed. 438. 

4. Mo.—Sweet v. Maupin, 47 Mo. 
323. 

5. Cal.—Fleming v. Fleming, 91 P.2d 
602, 33 Cal.App.2d 342. 

N.Y.—In re Raplee’s Estate, .13 3ST.Y. 
S.2d 455, 257 App.Div. 408, appeal 
dismissed 25 N.E.2d 387, 282 N.Y. 
605. 


Check 

Pa.—In re Sechrist's Estate, 55 York 

Leg.Rec. 89. 

Ou wife’s claim against husband’s 
estate based on note, valuable con¬ 
sideration for note is presumed.—In 
re Broderso'n’s Estate, 165 A. 109, 112 
N.J. 532. 

Evidence held insufficient to rebut 
presumption 

Evidence that testatrix on deliv¬ 
ering notes on which claims were 
based stated that she was “giving” 
notes to claimants because their 
uncle’s money was nearly gone, and 
that uncle had bequeathed .an estate 
to testatrix for life with power to 
consume the corpus, with remainder 
to the claimants, was insufficient to 
overcome presumption of considera¬ 
tion created by notes reciting that 
they were given "for value received,” 
and the word “giving” did not alter 
the case inasmuch as “give” is fre¬ 
quently used . as synonymous with 
“deliver.”—In re Raplee’s Estate, 13 
N.Y.S.2d 455, 257 App.Div. 408, ap¬ 
peal dismissed 25 N.E.2d 387, 282 
N.Y. 605. 

Notes given to daughters 

There was no presumption that any 
of decedent’s notes were given . to 
daughters for cash consideration.—In 
re Ray’s Will, 245 N.Y.S. 62Q, 138 
Misc. 330. 
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behalf of the decedent’s estate, 6 and that funeral 
expenses are a charge against the estate of de¬ 
ceased; 7 and the fact that the widow made the ar¬ 
rangements for her deceased husband’s funeral is 
insufficient to rebut the presumption that funeral ex¬ 
penses were incurred on the credit of decedent’s es¬ 
tate and were to be charged against it. 8 

Publication of notice to creditors. In an action 
brought by a creditor against an estate more than 
five years after testator’s death, where the com¬ 
plaint shows no cause for the delay, and does not 
allege that notice to creditors to present their claims 
was not published, it will be presumed that the ex¬ 
ecutrix performed her duty by seasonably publish¬ 
ing the notice, thereby barring the action one year 
thereafter. 9 

Continuance of title. Where a certificate of stock 
given by its owner to his wife was discovered after 
his death with a bank, which claimed it as collateral 
for a debt of the husband, and the assignment had 
been changed by erasing the wife’s name as assignee 
and writing in pencil, in place thereof, the bank’s 
name and the date, and no evidence was offered 
showing by whose authority the alterations were 
made, and? the stock was subsequently sold by the 
bank and the proceeds applied to the husband’s debt, 
it was held that, the wife having acquired title to 
the certificate, the presumption was that such title 
continued until other facts appeared overcoming it, 
and the reasonable inference was that the wife, to 
render financial assistance to her husband, permit¬ 
ted a deposit of the certificate as collateral, and that 
she was entitled to be reimbursed from her hus¬ 
band’s estate. 10 

Presumption of payment. The presumption of 


payment arising in connection with board and serv¬ 
ices, which is discussed infra subdivision a (2) (b) 
of this section, does not apply to other classes of pe¬ 
riodic payment where there is no ground for infer¬ 
ring that the failure to make the periodic payment 
would result in the discontinuance of the activity for 
which payment was made. 11 The mere fact that 
certain of decedent’s check book stubs for a given 
period are missing affords no basis for a presump¬ 
tion that payments of a specific character were 
made during such period. 12 On the other hand, 
where a claim is of a character calling for periodic 
payments which might have been made by decedent 
while living, there is a presumption against its va¬ 
lidity which grows stronger on the passage of each 
period for payment, 13 and payment of a debt by 
decedent may be presumed where it appears that 
he was amply able to pay his debts. 14 

(b) Board, Lodging, and Services Furnished 
to Decedent 

In the absence of a legal or moral obligation rest¬ 
ing on claimant to serve or support decedent during hfs 
lifetime, the furnishing of board, lodging, or services 
raises a presumption that claimant was to be compen¬ 
sated. Where services are customarily compensated at 
regular intervals there arises a presumption of pay¬ 
ment. 

Where one accepts valuable services from anoth¬ 
er the law implies a promise to pay for them and 
the contract implied by law may support a claim 
against his estate. 15 To warrant a finding of an 
implied contract of decedent to pay for services ren¬ 
dered by claimant, the elements of intention to pay 
and expectation of payment must be found to ex¬ 
ist. 16 The intention of decedent to pay for services 
rendered and claimant’s expectation of compensation 


e. R.I.—Sugarman v. Cohen, 165 A. 
899, 43 R.I. 242. 

7. Mass.—Hayes v. Gill, 115 N.E. 
492, 226 Mass. 388. 

R.I.—Sugarman v. Cohen, 165 A. 899, 
53 R.I. 242. 

8. Mass.—Breen v. Burns, 182 N.E. 
294, 280 Mass. 222. 

R.I.—Sugarman v. Cohen, 165 A. 899, 
53 R.I. 242. 

9. Wash.—Foley v. McDonnell, 93 P. 
321, 48 Wash. 272. 

10. N.Y.—Matter of Darrow, 118 N. 
Y.S. 1082, 64 Misc. 224, 7 Mills Surr. 
240. 

11. Periodic payments for support 
of child 

Presumption of payment did not 
apply as to claim against decedent’s 
estate pursuant to contract at time 
of decedent’s separation from wife 
that he would pay her monthly sum 
toward support of child, since the 
mother would presumably continue 


to support the child even if the fa¬ 
ther did not make the agreed pay¬ 
ments. In this respect the case is 
different from that of one rendering 
services or giving board to another, 
where it is fair to assume that dis¬ 
continuance of payment would have 
been followed by discontinuance of 
the service or board.—In re Sears’ 
Estate, 169 A. 776, 313 Pa. 415. 

12. Pa.—In re Sears’ Estate, supra. 

13. Pa.—In re Gilbraith’s Estate, 113 
A. 361, 270 Pa. 288—In re Blum- 
berg’s Estate, 175 A. 741, 115 Pa. 
Super. 310. 

14. N.Y.—Schultz v. Carrard, 94 N. 
Y.S. 740, 103 App.Div. 609. 

15. Ky.—Kellum v. Browning’s 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

Mo.—Murphy v. Pfeifer, App., 105 
S.W.2d 39—Aldridge v. Shelton’s 
Estate, App., 86 S.W.2d 395—Smith 
v. Davis’ Estate, 230 S.W. 670, 206 
Mo.App. 446. 
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Pa.—In re Beaver’s Estate, 74 Pa.Su- 
per. 354. 

24 C.J. p 401 note 33. 

Where there was no family rela¬ 
tionship between deceased and the 
person rendering services, the law 
implies a promise to pay for the serv¬ 
ices.—Roy croft v. Nellis, 188 A. 20, 
171 Md. 136. 

Evidence held insufficient to overcome 
presumption 

In action on claim for personal 
services rendered decedent that plain¬ 
tiffs kept no record, made no demand 
for payment, and that there was no 
express contract or notice of inten¬ 
tion to charge made within a rea¬ 
sonable time, did not overcome pre¬ 
sumption that plaintiffs intended to 
charge for such services.—Brunnert 
v. Boeckmann’s Estate, Mo.App., 276 
S.W. 89. 

16. Ind.—Winston v. Kirkpatrick, 
App., 37 N.E.2d 18—In re Gockel’s 
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may be inferred from conduct, where equity and 
justice require compensation, 17 as well as from di¬ 
rect communications between the parties or from 
communications between others representing them, 18 
or such inference of compensation may arise from 
the relation and situation of the parties, the nature 
and character of the services rendered, and any 
other facts and circumstances shedding light on the 
question at issue. 19 Where there is no averment 
that a contract to pay for services was in writing, 
it will be presumed that it was oral. 20 

On the other hand, a presumption that the serv¬ 
ices were gratuitous may arise from claimant’s fail¬ 
ure to demand compensation during the lifetime of 
decedent, 21 or from the relationship and situation 
of the parties; 22 and a presumption of gratuitous 
service arises where there was a duty, moral ob¬ 
ligation, or natural affection or mutuality of bene¬ 
fit. 23 It has been said that, where presumptions of 
intended payment and of gratuity arise, the pre¬ 
sumption of gratuity is considered the stronger and 
is conclusive unless overcome by affirmative proof 
that there was an express contract for compensa¬ 


tion. 24 The presumption of gratuity is, however, 
rebuttable, by proof of rendition of services and ac¬ 
ceptance thereof with intent to compensate, 25 even 
though the amount of compensation was not agreed 
on. 25 A presumption of compensation arises and 
the presumption of gratuity is inapplicable where 
the parties were in legal contemplation strangers 
and not members of a family, 27 or where there was 
neither legal nor moral obligation to render the 
services without compensation, 28 and it has been 
said that a finding of no family relationship is pre¬ 
requisite to recovery against an estate on the pre¬ 
sumption that services were not rendered gratui¬ 
tously. 29 

Payment made for services. Where services ren¬ 
dered a deoedent in his lifetime were of a character 
customarily compensated for at regular intervals, 
there is a presumption that such services were paid 
for so that no claim exists against his estate for 
them, 30 and, where a certain sum of money has 
been paid periodically, there is a presumption that 
these sums were in full satisfaction of any de¬ 
mand. 31 The presumption of periodic payment is. 


Estate, 6 N.E. 2d 730, 103 Ind.App. 
541. 

incidental ’benefit to decedent 

A treasurer of corporation would 
not be deemed to have intended to 
pay auditor of corporation for serv¬ 
ices performed by auditor as a part 
of auditor’s duties in the course of 
the auditor’s employment with the 
corporation, so as to render treasur¬ 
er’s estate liable to auditor, notwith¬ 
standing the services were beneficial 
to treasurer as the indorser of corpo¬ 
rate paper.—In re Potter's Estate, 7 
N.Y.S.2d 603. 

17. Ind.—Moslander v. Moslander’s 
Estate, App., 38 N.E.2d 268. 

1®. Ind.—Moslander v. Moslander’s 
Estate, supra. 

19. Ind.—Moslander v. Moslander’s 
Estate, supra—Winston v. Kirk¬ 
patrick, App., 37 N.E.2d 18—In re 
Gockel’s Estate, 6 N.E.2d 730, 103 
Ind.App. 541—King v. Arnot, 161 
N.E. 571, 88 Ind.App. 138. 

20. Nev.—Ratliff v. Sadlier, 299 F. 
674, 53 Nev. 292. 

21. Ind.—Logan v. Hite, 13 N.E.2d 
702, 214 Ind. 233. 

22. Mo.—Aldridge v. Shelton’s Es¬ 
tate, App., 86 S.W.2d 395—Smith 
v. Davis’ Estate, 230 S.W. 670, 206 
Mo.App. 446. 

24 C.J. P 401 note 34. 

Services rendered by persons in fam¬ 
ily relation as liability of estate 
see supra § 371. 

Close personal friends 

Although there was no family re¬ 
lationship subsisting between claim¬ 


ant and decedent, where they were 
close personal friends of many years 
standing and their relationship was 
such as would lead a reasonable per¬ 
son to believe that services rendered 
by claimant were gratuitous, it would 
be presumed that such services were 
not to be paid for no matter how 
valuable they may have been.—Tay¬ 
lor v. Currie’s Estate, Mo.App., 83 S. 
W.2d 194. 

23. Ky.—Kellum v. Browning's 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

Moral or legal obligation 

“If the relation between the two 
parties was such as to have created 
a moral or legal obligation upon the 
claimant to render the service in 
question,' the presumption is that 
it was rendered in response to such 
obligation, without thought of com¬ 
pensation.”—In re Limehouse’s Es¬ 
tate, 16 S.E.2d 1, 4, 198 S.C. 15— 
Jones v. Jones, 123 S.E. 763, 764, 129 
S.C. 8. 

24. Ky.—Kellum v. Browning’s 

Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

25. Ky.—Kellum v. Browning's 

Adm'r, supra. 

26. Ky.—Kellum v. Browning's 

Adm’r, supra. 

27. Iowa.—In re Walton's Estate, 238 
N.W. 577, 213 Iowa 104. 

Mo.—Murphy v. Pfeifer, App., 105 S. 
W.2d 39. 

Pa.—Szusta v. Krawiec, 19 A.2d 495, 
144 Pa.Super. 530. 

Wis.—In re Breitzman’s Estate, 294 
N.W. 489, 236 Wis. 96. 

24 C.J. p 856 note 83. 
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Boarder 

Services about house rendered by 
boarder to deceased landlady were 
not presumed gratuitous in absence 
of express contract.—Pupaza v. Laity, 
256 N.W. 328, 268 Mich. 250. 

28. S.C.—In re Limehouse's Estate, 
16 S.E.2d 1, 198 S.C. 15—Jones v. 
Jones, 123 S.E. 763, 129 S.C. 8. 

29. Mo.—Lauf v. Wiegersen, App., 21 
S.W.2d 635. 

30. Pa.—rSwieczkowski v. Sypniew- 
ski, 144 A. 141, 294 Pa. 323—Morri¬ 
son v. Stone, 14 A.2d 579, 141 Pa. 
Super. 237—Bemis v. Van Pelt, 11 
A.2d 499, 139 Pa.Super. 282—In re 
Strucker's Estate, 19 Erie Co. 379. 

24 C.J. p 857 note 96. 

Housekeeper 

Services rendered deceased as 
housekeeper and caretaker are pre¬ 
sumed compensated for at regular in¬ 
tervals, in absence of clear evidence 
to contrary.—In re Schleich’s Es¬ 
tate, 134 A. 442, 286 Pa. 578. 

Nurse 

Payment for nursing is presumed 
to have been given at stated periods. 
—In re Mack's Estate, 123 A. 462, 
278 Pa. 426. 

31. N.Y.—Matter of Draper, 134 N. 
Y.S. 236, 74 Misc. 335, 8 Mills 
Surr. 479. 

Pa.—In re Schleich's Estate, 134 A. 
442, 286 Pa. 578—In re Gross' Es¬ 
tate, 130 A. 304, 284 Pa. 73. 

Application of payments to older 
items of account 

Presumption is that amounts paid 
by deceased under contract for board, 
lodging, and other services were paid 
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however, open to rebuttal, and may be overcome by 
proof of a contract to make payment after the death 
of the recipient, 32 or, as otherwise expressed, if 
there was an express or implied contract to pay for 
the services after the death of the recipient no pre¬ 
sumption of payment before death can arise. 33 

Where the services are not of a character calling 
for compensation at regular intervals, the presump¬ 
tion of payment at such intervals has no applica¬ 
tion, 34 and where the past course of conduct of the 
parties shows that similar services of claimant had 
been paid for at irregular intervals the presumption 
of periodic payment will not be indulged. 35 Mere 
inactivity of claimant in respect of collecting his 
claim raises no presumption of payment, but is a 
mere circumstance to be considered. 36 

Board and lodging. In the absence of a genuine 
family relationship the presumption is that one 
coming without special invitation to live with an¬ 
other does so under a contract to pay reasonable 
board; 37 one furnishing board, lodging, or care to 
another without legal or moral obligation to do so is 
presumptively entitled to compensation from his es¬ 
tate, 38 and it will not be inferred that board, lodg¬ 
ing, or care was furnished gratuitously. 39 On the 
other hand, where the relationship or situation of 
the parties is such as to create a legal or moral ob¬ 
ligation on the part of claimant to furnish board, 


lodging, or care, there arises a presumption that it 
was furnished gratuitously so as to preclude a claim 
against the estate of the recipient. 40 

In cases of claims for board and the like against 
decedents' estates, there is a presumption that a stip¬ 
ulated amount has been paid at or reasonably near 
the due dates, if decedent was reasonably well able 
to pay, 41 and that claims for room and board were 
met when they became due, 42 although such pre¬ 
sumption is subject to rebuttal. 43 It has been held 
that payment made for decedent's board during his 
lifetime raises no presumption that such payment 
was in full satisfaction of any claim for his care, 44 
but it has also been held that when periodical pay¬ 
ments are regularly made for board there is a pre¬ 
sumption that such payments are in full for all ob¬ 
ligations, including nursing and care of decedent, 45 
although the presumption is one of fact which may 
be rebutted. 46 

There is a presumption that stipulated payments 
made and accepted for board were in full settlement 
of the account. 47 

(3) Settlement of Estate 

Full settlement of a decedent's estate is presumed 
after the lapse of a considerable length of time, such as 
twenty years. 

After the lapse of a considerable length of time, 


on older items of account.—Stidham 
v. O’Neal’s Adm’r, 54 S.W.2d 54, 245 
Ky. 667. 

532. Pa.—Bemis v. Van Pelt, 11 A.2d 
499, 139 Pa.Super. 282. 

33. Miss.—Hickman v. Slough, 193 
So. 443, 187 Miss. 525. 

Pa.—Conkle v. Byers’ Ex’r, 127 A. 
848, 282 Pa. 375—In re Leppold’s 
Estate, 20 A. 827, 145 Pa.Super. 
60- Szusta v. Krawiec, 19 A. 2d 495, 
144 Pa.Super. 530—Bemis v. Van 
Pelt, 11 A.2d 499, 139 Pa.Super. 
282. 

34. Pa.—In re Istocin’s Estate, 190 
A. 382, 126 Pa.Super. 158—In re 
Beaver’s Estate, 74 Pa.Super. 354. 

Services not of domestic character 
Where claimant against estate of 
deceased for services rendered de¬ 
ceased was not a domestic servant 
and services rendered were not of a 
domestic character, presumption that 
payment was made at regular periods 
had no application.—In re Istocin’s 
Estate, 190 A. 382, 126 Pa.Super. 158. 
stenographic work at irregular in¬ 
tervals 

Where claimant performed book¬ 
keeping and stenographic work for 
decedent on irregular occasions, pre¬ 
sumption that compensation was reg¬ 
ularly paid is inapplicable.—In re 


Porter’s Estate, 167 A. 490, 110 Pa. 
Super. 27. 

35. Pa.—In re Griffin’s Estate, 96 
Pa. Super. 185. 

36. Ark.—Peoples Nat. Bank v. Cohn, 
110 S.W.2d 42, 194 Ark. 1098. 

37. Miss.—Tarver v. Lindsey, 137 So. 
93, 161 Miss. 379. 

Pa.—Hartman v. Moloney, 194 A. 234, 
128 Pa.Super. 302. 

38. W.Va.—Shew v. Prince, 194 S.E. 
345, 119 W.Va. 524. 

39. N.V.—In re Hyman's Adm’r, 235 
N.T.S. 731, 227 App.Div. 637, modi¬ 
fied on other grounds In re Hy¬ 
man’s Estate, 240 N.T.S. 802, 228 
App.Div. 860. 

40. Mich.—Johnson v. Douglas, 274 
N.W. 780, 281 Mich. 247. 

S.C.—Ex parte Bomar, 131 S.E. 771, 
134 S.C. 42. 

41. Miss.—Tarver v. Lindsey, 137 So. 
93, 161 Miss. 379. 

42. Pa.—In re Gilbraith’s Estate, 113 
A. 361, 270 Pa. 288—Hartman v. 
Moloney, 194 A. 234, 128 Pa.Super. 
302. 

24 C.J. p 857 note 96. 

43. Pa.—Hartman v. Moloney, su¬ 
pra. 

Declarations offered in rebuttal 

In suit against decedent’s executor 
for room and board furnished dece¬ 
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dent, evidence of declarations made 
by decedent on several occasions, to 
effect that she had no money and was 
unable to pay for her room and hoard, 
was sufficient to rebut presumption 
of payment at regular intervals.— 
Hartman v. Moloney, supra. 

44. Ill.—Leeper v. Gay, 253 Ill.App. 
176. 

45. Wis.—In re Breitzman’s Estate, 
294 N.W. 489, 236 Wis. 96. 

Housekeeping services 

Presumption was that monthly 
payments received for board from 
deceased were in full payment for 
housekeeping services.—Calvert v. 
Eberly, 153 A. 146, 302 Pa. 152. 

46. Wis.—In re Breitzman’s Estate, 
294 N.W. 489, 236 Wis. 96. 

Express agreement for additional 
compensation 

The presumption that periodic pay¬ 
ments regularly paid for room and 
board by deceased were in full for 
all obligations, including payment for 
personal care in the nature of prac¬ 
tical nursing, was rebuttable by evi¬ 
dence showing an express agreement 
by deceased to make additional pay¬ 
ments for personal care.—In re 
Breitzman’s Estate, supra. 

47. Ark.—Cashion v. Parr, 6 S.W.2d 
544, 177 Ark. 458. 
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usually twenty years, from the grant of letters, com¬ 
bined with other circumstances, it will be presumed, 
in the absence of evidence to the contrary, that all 
legacies and claims against the estate have been 
paid, 48 and that the estate has been fully settled and 
distributed by the executor or administrator. 49 In 
the absence of countervailing evidence it may be 
presumed that a payment made by an executor since 
deceased to a legatee was in satisfaction of the 
latter's legacy. 50 

h. Burden of Proof 

(1) In general 

(2) Representative capacity 

(3) Liabilities of estate 


(4) Suits on written instruments 

(5) Payment 

(1) In General 

In actions by or against personal representatives the 
burden of proof rests on the party having the affirmative 
of the issue. 

In accordance with the general rules discussed 
in Evidence §§ 103-113, in an action by or against 
the personal .representative of a decedent's estate 
the burden of proof rests on the party having the 
affirmative of an issue as determined by the plead¬ 
ings. 51 

Where the action is brought by an executor or 
administrator against another, the burden rests on 
the executor or administrator to prove his cause of 
action, 52 and on defendant to establish an affirma- 


48. Ga.—Coleman v. Lane, 26 Ga. 
515. 

Ill.—Howe v. Brown, 123 N.E. 46, 287 
Ill. 532. 

Iowa.—Wilson v. Else, 216 N.W. 33, 
204 Iowa 857. 

Ky.—Abell v. Abell, 11 Ky.Op. 128- 
Marshall v. Meyer, 8 Ky.Op. 17. 
Mich.—Longe v. Kinney, 137 N.W. 

119, 171 Mich. 312. 

24 C.J. p 857 note 93. 

However, it has been held that no 
presumption of payment of a legacy 
which is a charge on land arises from 
the lapse of twenty years.—Williams 
v. Williams, 52 N.W. 429, 82 Wis. 
393. 

49. Ga.—Hodges v. Stuart Lumber 
Co., 58 S.E. 354, 128 Ga. 733. 

24 C.J. p 857 note 94. 

50. La.—Succession of Abascal, 105 
So. 31, 158 La. 969. 

51. Ill.—Hogg v. Hohmann, 154 N.E. 
457, 323 Ill. 545—Riley v. Arnold, 
278 Ill.App. 238. 

Iowa.—Tihbals v. Sanborn, 191 N.W. 
799, 195 Iowa 172. 

Ky.—Banks v. Johnson, 4 J.J.Marsh. 
649. 

Miss.—Donald v. Hattiesburg Build¬ 
ing & Loan Ass’n, 158 So. 482, 171 
Miss. 763. 

Mo.—Gilson v. Carroll, 97 S.W,2d 146, 
231 Mo.App. 395. 

N.T.—Fowler v. Firth, 2 N.Y.S.2d 360, 
253 App.Div. 146, modifying 298 
N.Y.S. 723, 163 Misc. 942, and af¬ 
firmed 16 N.E.2d 401, 278 N.Y. 683. 
Or.—Branch v. Lambert, 205 P. 995, 
999, 103 Or. 423, citing Corpus Ju¬ 
ris. 

Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Hugo, 194 A. 904, 328 
Pa. 116. 

Tenn.—Jones v. Boyd, 11 Tenn.App. 
530. 

Vt.—Walker v. Hendee, 137 A. 334, 
1Q0 Vt. 36 2.. 

24 C.J. p 857 note L 


Explaining possession of note 

An executrix suing on a note to 
testator is not required to show in 
the first instance how it came into 
her possession, and, if the defense 
is payment to deceased, defendant 
should show why he is not in pos¬ 
session of the note.—Reardon v. 
White, Mo.App., 239 S.W. 162. 
Confidential relations 

(1) Superior party in confidential 
relationship, obtaining benefit, must 
prove full and fair disclosure of per¬ 
tinent and material facts regarding 
transaction as against personal rep¬ 
resentatives of person trusting him. 
—Johnston v. Thomas, 111 So. 541, 
93 Fla. 67. 

(2) In administrator's action on 
notes against intestate’s sister and 
nephew, in which the petition did 
not plead a confidential relationship, 
but alleged that possession of notes 
had been obtained by defendants by 
undue influence, administrator had 
the burden of showing confidential re¬ 
lation in order to require defendants 
to explain how they obtained pos¬ 
session, under code provisions.—Coy’s 
Adm’r v. Long, 266 S.W. 387, 205 
Ky. 706. 

Want of consideration 

Burden of showing want of con¬ 
sideration for executor’s assignment 
of certificate of sale on foreclosure 
of realty mortgage was on party 
seeking to invalidate assignment.— 
Poppke v. Poppke, 231 N.W. 933, 
57 S.D. 262. 

Shifting burden 

(1) In action by decedent's mother 
against decedent's executrix in both 
individual and representative capaci¬ 
ties to recover moneys resulting from 
sale of certain shares of stock al¬ 
legedly belonging to plaintiff, burden 
was on plaintiff to establish the ma¬ 
terial' allegations of: her petition, 
but such fact did nob determine where 
the burden of producing evidence 


might rest from time to time dur¬ 
ing the progress of the trial.—Ells¬ 
worth v. Ellsworth, Tex.Civ.App., 151 
S.W.2d 628, error refused. 

(2) Bank sued for appropriating 
estate funds had burden to show in¬ 
debtedness equal to money it appro¬ 
priated which was met by introducing 
note signed by deceased, whereupon 
administrator had burden to show 
that note was signed without consid¬ 
eration.—M^rkworth v. State Sav. 
Bank of Woden, 251 N.W. 857, 217 
Iowa 341. 

(3) While the mere relationship 
of mother and daughter was insuffi¬ 
cient to raise a presumption of fraud 
in transactions between them, on a 
showing of lack of consideration, and 
unjust profit received by the daugh¬ 
ter, the burden shifted to defendant 
daughter and her husband to show 
that the transaction was fair and 
free from undue influence or fraud, 
in an action brought by the mother’s 
administratrix to set aside the trans¬ 
action, a transfer of property.—Hatch 
v. Penzner, 113 P.2d 295, 44 Cal.App. 
2d 874. 

52. Ill.—In re Jones' Estate, 274 Ill. 

App. 616. 

Ky.—Fields’ Adm’r v. Perry County 

State Bank, 282 S.W. 555, 214 Ky. 

24. 

Pa.—Goldberg v. Wine, 192 A. 252, 

326 Pa. 335. 

Suit on loan 

In an action by an executor to re¬ 
cover money alleged to have been 
loaned by plaintiff’s testator to de¬ 
fendant, where defendant has an¬ 
swered by a general denial, the bur¬ 
den of proof is on plaintiff to estab¬ 
lish by a preponderance of the evi¬ 
dence that defendant received the 
money from the testator as a loan, 
and not as a gift.—Krull v. Arman, 
192 N.W. 961, 110 Neb. 70. 

Fraud 

.Administratrix of - estate of . de- 
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tive defense. 53 In a suit by an administrator to 
recover money borrowed from deceased, after 
showing the original loan, plaintiff is not bound to 
show that the debt has not been discharged. 54 
Where the administrator holds a note of decedent, 
the fact that it was overdue at the time of dece¬ 
dent’s death does not compel the administrator to 
prove negatively that he did not hold the note in 
his individual right in the absence of fraud. 55 
Where an administrator brings an equitable action 
to have restored to the estate a portion of its as¬ 
sets, which he has, by mistake as to his authority 
under the will, conveyed away without considera¬ 
tion, the burden of showing that he is estopped, 
by reason of his consent to such transfer, from 
maintaining the action, is on defendant. 56 

In an action against the personal representative 
the burden rests on plaintiff to prove the material 
facts which constitute his cause of action, 5 ? but 
he is not required to make proof with respect to 
matters which, if they exist, would properly be 
matters of affirmative defense, 58 the burden being 
on the representative to prove all matters on which 
he relies by way of affirmative defense. 59 Where 
an administrator deals with the property in his 


care to his own advantage the burden is on him, 
when the transaction is attacked for fraud, to 
prove that he acted in good faith. 60 If the action 
is against the representative for a neglect or breach 
of trust or duty, the burden is generally on plaintiff 
to prove such neglect or breach; 61 but where the 
action is for failure to collect debts due the estate 
it is incumbent on the representative to prove that 
he used reasonable diligence and prudence in at¬ 
tempting to make the collection. 62 

In an action by heirs for a devastavit the bur¬ 
den is on plaintiffs to show a resulting injury to 
themselves as heirs. 63 

Time of commencement of action. According to 
some authorities the burden is on plaintiff to show 
that his suit against an executor or administrator 
was begun seasonably and within the period limited 
by statute, 64 as within a certain period following 
presentation of the claim. 65 Where the statute 
requires action to be instituted within a specified 
time after rejection of the claim, see supra § 732, 
the burden is on plaintiff to show that the action 
was brought within the statutory period after re¬ 
jection. 66 


ceased annuitant, who sought to have 
annuity contracts rescinded because 
of alleged wrongful and fraudulent 
acts of agent of insurers which sold 
the annuity contracts, had burden 
of proving every element necessary 
to constitute actionable fraud.—Hin- 
shaw v. New England Mut. Life Ins. 
Co., C.C.A.Mo., 104 F.2d 45, certiorari 
denied 60 S.Ct. 106, 308 TT.S. 583, 84 
L.Ed. 488—Hinshaw v. Massachusetts 
Mut. Life Ins. Co., C.C.A.Mo., 104 F. 
2d 45, certiorari denied 60 S.Ct. 106, 
308 U.S. 583, 84 L.Ed. 488. 

Counterclaim of executrix 

In proceeding on claim of corpo¬ 
ration against estate of deceased gen¬ 
eral manager of the corporation, for 
money loaned to the manager, the ex¬ 
ecutrix of manager’s estate had bur¬ 
den of proving, by a preponderance 
of evidence, counterclaim based on 
alleged failure of corporation to pay 
increased sum to manager on in¬ 
crease of corporation’s business, as 
provided by contract between corpo¬ 
ration and manager.—Peoples Fi¬ 
nance Corporation v. Buckner, 126 S. 
W.2d 301, 334 Mo. 347. 

53. Md.—Crowther v. Hirschmann, 

197 A. 868, 174 Md. 100. 

Closing of administration 

In an action by an administrator 
where the defendants allege by plea 
in abatement that the administra¬ 
tion has been closed, the burden is 
on them to prove that fact, which 
will not be. presumed merely from 


lapse of time.—W. T. Carter & Bro. 
v. Bendy, Tex.Civ.App., 251 S.W. 265. 
Payment 

In assumpsit by administrator for 
money left by plaintiff’s decedent 
with defendant, when decedent left 
for Armenia where he died, defend¬ 
ant, admitting receipt of money, had 
burden of proving payment.—Margos- 
sian v. Zorabedian, R.I., 129 A. 501. 
Release 

In executor's action to recover bal¬ 
ance of an alleged loan which was 
only partly advanced to decedent, and 
which was secured by an assignment 
of decedent’s interest in a testamen¬ 
tary trust fund for full amount of 
loan, where defendant introduced a 
paper signed by decedent, which was 
a release of balance of obligation, 
the release was an affirmative de¬ 
fense, so that burden of proving gen¬ 
uineness of decedent's signature 
thereon was on defendant and grant 
of a prayer which stated that the 
burden was on plaintiff was error.— 
Crowther v. Hirschmann, 197 A. 868, 
174 Md. 100. 

54. Mo.—Hoss v. Crawford, 129 S. 
W. 1053, 145 Mo.App.' 360. 

55. Pa.—In re McPherran, 61 A. 954, 
212 Pa. 425. 

56. Ohio.—Wentzel v. Chesley, 28 
Ohio Cir.Ct. 192. 

57. Mo.—In re Buck’s Estate, 220 S. 
W. 716, 204 Mo.App. 1. 

N.Y.—In re Madden’s Estate, 279 N. 
Y.S. 218, 155 Misc. 308. 
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N\C.—Williams v. Fowler Automobile 
Co., 176 S.E. 567, 207 N.C. 309. 

24 C.J. p 858 note 2. 

58. Mich.—Blakeley v. Cochran, 75 
N.W. 940, 117 Mich. 394. 

24 C.J. p 858 note 3. 

59. Mass.—Gordon v. Harris, 195 N. 
E. 744, 290 Mass. 482. 

24 C.J. p 858 note 4. 

60. Ill.—Taylor v. Taylor, 102 N.E. 
1086, 259 Ill. 524. 

61. N.Y.—Matter of Cozine, 93 N. 
Y.S. 557, 104 App.Div. 182. 

24 C.J. p 858 note 8. 

62. La.—Peytavin's Succession, 7 
Rob. 477. 

24 C.J. p 859 note 9. 

63. Tex.—Harbert v. Harbert, Civ. 
App., 59 S.W. 594. 

64. Mass.—Gallo v. Foley, 11 N.E. 
2d 803, 299 Mass. 1—Parker v. Rich, 
8 N.E.2d 345, 297 Mass. Ill—Ros¬ 
enblatt v. Foley, 147 N.E. 558, 252 
Mass. 188. 

Burden of proof in respect of limi¬ 
tations generally see the C.J.S. ti¬ 
tle Limitations of Actions §§ 386- 
389, also 37 C.J. p 1243 note 58- 
p 1247 note 17. 

65. Ala.—Covington County v. 

O’Neal, 195 So. 234, 239 Ala. 322— 
Evans v. Norris, 1 Ala. 511. 

66. N.D.—Mann v. Redirion, 145 N. 
W. 1031, 27 N.D. 346. 

24 C.J. p 859 note 22. 
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According to other authorities, however, an ex¬ 
ecutor or administrator relying on the bar of 
a short statute of limitations has the burden of 
proving it. 67 A representative relying on stat¬ 
utes prescribing the time within which an ac¬ 
tion must be brought on rejected claims has the 
burden of proving, as an affirmative defense, all 
conditions necessary to start the statute running. 68 
Where the representative sets up the defense that 
the claim sued on is barred because of the failure 
to make due presentation, see supra § 422, the bur¬ 
den is on him to show that he took the steps neces¬ 
sary to set the statutory period running, at such a 
time that the claim was barred when the action 
thereon was commenced. 69 

A plaintiff relying on an alleged extension of 
the time for commencing suit has the burden of 
proving such extension. 70 

Actions for legacies . In an action for a legacy it 
is incumbent on plaintiff to show that the legacy 
was due and payable at the time of the commence¬ 
ment of the action, 71 and where such an action is 
brought by heirs of the legatee it is incumbent on 
them to show that the legatee survived the testa¬ 
tor, where the legacy would otherwise lapse. 72 

On plea on plene administravit. Where in an 
action against a personal representative the latter 
pleads plene administravit and an issue is joined 
thereon, the burden is on plaintiff to show assets 
unadministered in defendant’s hands at the time 
the action was commenced, applicable to the pay¬ 
ment of his claim; 73 to produce a copy of the 
inventory of the estate from the public records, if 
he wishes thereby to charge the administrator with 
assets; 74 and to show notice of his claim by the 
representative before distribution. 75 


(2) Representative Capacity 

The burden of proving representative capacity ordi¬ 
narily rests on the executor or administrator where he 
brings the suit and on the other party where suit is 
brought against the personal representative. 

Except so far as the pleadings or special circum¬ 
stances may have shown a waiver of such proof, 76 * 
a personal representative who brings an action 
should prove his appointment as part of his title, 
and to substantiate his right of action, 77 unless 
the cause of action is one which arose after dece¬ 
dent’s death. 78 

Where the suit is against the representative as 
such, the burden is on plaintiff to prove not only 
the representative’s appointment, but also that he 
had taken upon himself the trust, 79 unless the suit 
is on a decree of the probate court against the rep¬ 
resentative, in which case such decree is of it¬ 
self evidence of the appointment, and plaintiff need 
not prove it. 80 The burden is on the representa¬ 
tive in actions against him where he relies on a 
matter of defense dependent on his representative 
character. 81 

(3) Liabilities of Estate 

(a) In general 

(b) Board, lodging, and services fur¬ 

nished to decedent 

(a) In General 

In an action against a decedent's estate on a claim, 
the plaintiff has the burden of proving his claim, while 
the burden rests on the personal representative to prove 
affirmative defenses. , 

In an action against a decedent’s estate on a 
claim, plaintiff has the burden of proving his 
claim. 82 The burden is on plaintiff to prove the 


67. Term.—McDonald v. McFadden, 
118 S.W.2d 895, 22 Tenn.App. 123. 

68. Ohio.—Swearing-in v. Rendigs, 4 
N.E.2d 695, 53 Ohio App. 221. 

69. Mo.—Weber v. Jantzen, App., 180 
S.W. 432. 

24 C.J. p 859 note 18. 

70. Ohio.—Swearingin v. Rendigs, 4 
N.E.2d 695, 53 Ohio App. 221. 

71. Mass.—Pierce v. Loomis, 112 N. 
E. 1027, 224 Mass. 226. 

72. Puerto Rico.—Correa v. Correa, 
18 Puerto Rico 115. 

73. N.C.—McKethan v. McGill, 83 N. 
C. 517. 

24 C.J. p 860 note 36. 

74. N.Y.—Vultee v. Rayner, 2 Hall 
407. 

24 C.J. p 860 note 37. 

75. S.C.—Willingham v. Chick, 14 
S.C. 93. 

24 C.J. p 860 note 38. 


76. Tex.—Spikes v. Howard, 111 S. 
W. 792, 51 Tex.Civ.App. 389. 

77. Ga.—Horn v. Johnson, 13 S.E. 
633, 87 Ga. 448. 

24 C.J. p 860 note 40. 

78. Or.—Sears v. Daly, 73 P. 5, 43 
Or. 346. 

24 C.J. p 860 note 41. 

79. Miss.—Witcher v. Wilson, 47 
Miss. 663. 

Tex.—American Loan & Mortgage 
Co. v. Bangle, Civ.App., 153 S.W. 
662. 

24 C.J. p 861 note 43. 

80. N.Y.—Dubois v. Dubois, 6 Cow. 
494. 

24 C.J. p 861 note 44. 

81. Tenn.—Partee v. Caughran, 9 
Yerg. 460. 

24 C.J. p 861 note 42. 

82. Cal.—Caldwell v. Weiner, 264 P. 
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1100, 203 Cal. 543—Naylor v. Nay¬ 
lor, 37 P.2d 740, 2 Cal.App.2d 231. 
Ill.—In re Teehan’s Estate, 4 N.E.2d 
513, 287 Ill.App. 58. 

Iowa.—Hartje v. Borstelman, 179 N. 
W. 88. 

Ky.—Cain v. Campbell’s Adm'x, 98 S. 
W.2d 17, 265 Ky. 843—Johnson’s 
Adm’r v. Pigg, 47 S.W.2d 63, 242 
Ky. 631. 

Mich.—Greenberg v. Mosley’s Estate, 
279 N.W. 904, 284 Mich. 683—In 
re May’s Estate, 271 N.W. 549, 279 
Mich. 53. 

N.Y.—Woodmere Academy v. Mosko- 
witz, 208 N.Y.S. 578, 212 App.Div. 
457—In re Smathers' Will, 274 N. 
Y.S. 717, 153 Misc. 132—In re 

Long's Estate, 259 N.Y.S. 112, 144 
Misc. 181—In re O’Shaughnessy’s 
Estate, 258 N.Y.S. 787, 144 Misc. 
533, affirmed In re O’Shaughnessy, 
268 N.Y.S. 866, 240 App.Div. 983— 
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existence of the claim 83 and the amount due there¬ 
on. 84 On the other hand, the burden rests on the 
executor or administrator to prove affirmative de¬ 
fenses. 85 

Presentation of claim. Some authorities hold 
that the burden rests on the executor or adminis¬ 
trator to prove the defense of nonpresentation of 
a claim, 86 although according to other authorities 
where issue is joined on the fact of presentation 
the burden of proof is on plaintiff. 87 Where the 
statute makes presentation of a claim against an 
estate a condition precedent to an action thereon, 
see supra § 700, the burden is on one suing the 
representative to show that his claim was present¬ 


ed, 88 even though presentation is not alleged in the 
complaint. 89 

(b) Board, Lodging, and Services Furnished 
to Decedent 

The burden rests on claimant to prove his claim for 
compensation for board, lodging, or services furnished to 
decedent, while the personal representative has the bur¬ 
den of proving affirmative defenses, such as payment. 

One asserting a claim against a decedent's es¬ 
tate for board, lodging, or services furnished to de¬ 
cedent during his lifetime has the burden of prov¬ 
ing his claim. 90 He has the burden of proving a 
contract, express or implied, for board, lodging, 
or services, 91 performance of the agreement by 


In re Toukatley’s Estate, 203 N.Y. 
S. 175, 122 Misc. 120. 

Or.—Mason, Ehrman & Co. v. Lewis, 
282 P. 772, 131 Or. 242. 

Pa.—In re Winsmore's Estate, 190 A. 
892, 325 Pa. 303—In re Donlevy’s 
Estate, 185 A. 740, 323 Pa. 173— 
In re Schleich's Estate, 134 A. 442, 
286 Pa. 578—In re Gross' Estate, 
130 A. 304, 284 Pa. 73—In re Se- 
christ’s Estate, 55 York Leg.Rec. 

89. 

24 C.J. p 400 note 21. 

Fiduciary claimant 

Burden is on claimant to establish 
validity of claim against decedent's 
estate, particularly in case of fiduci¬ 
ary claimant.—In re Ray’s Will, 245 
3ST.Y.S. 626, 138 Misc. 330. 

Note apparently a gift 

In action on note for five hundred 
thousand dollars payable one month 
after death of maker, given to re¬ 
imburse payee “for her kindness and 
protection,” burden of establishing 
integrity of note was on payee.— 
Herbert v. Lankershim, 71 P.2d 220, 
9 Cal.2d 409. 

Rule favoring charitable pledges as 
relieving claimant of burden 
Rule that pledges to charitable in¬ 
stitutions are binding contractual 
obligations when accepted and acted 
on by beneficiary, and should not be 
defeated on technical grounds, does 
not relieve beneficiary of burden of 
proving pledge.—In re Deal’s Estate, 
184 A. 453, 321 Pa. 484. 

Counterclaim 

In counterclaim against one mak¬ 
ing a claim against the estate, to 
charge claimant against estate with 
value of personalty alleged to have 
been taken by claimant, administra¬ 
tor must prove sufficiently what ar¬ 
ticles were taken, that they were es¬ 
tate’s property, and their fair ma- 
ket value.—In re Bradford’s Estate, 
300 N.Y.S. 92, 165 Misc. 520. 

83. Ark.—Mitchell v. Lindley, 228 S. 

W. 728, 148 Ark. 37. 

La.—Succession of Mahoney, 119 So. 
40, 167 La. 255. 


Md.—Bright v. Kelley, 176 A. 874, 
168 Md. 107, certiorari denied Kel¬ 
ley v. Bright, 56 S.Ct. 137, 296 
U.S. 617, 80 L.Ed. 438. 
Debtor-creditor or trustee and bene¬ 
ficiary 

In action by executrix of her hus¬ 
band's estate against the estate of 
husband’s mother to establish claim 
for money husband gave his moth¬ 
er, burden of showing debtor-credi¬ 
tor relationship between decedents, 
or that mother was trustee and hus¬ 
band beneficiary, was on claimant.— 
In re Lane’s Estate, 274 N.W. 714, 
281 Mich. 70. 

Decedent’s promise to leave claimant 
money 

The burden is on claimant to 
prove the binding character of dece¬ 
dent’s promise to leave claimant 
money on death.—Gurnee v. Has- 
brouck, 195 N.E. 683, 267 N.Y. 57, 
reversing 274 N.Y.S. 448, 242 App. 
Div. 774—Frankenberger v. Schnel- 
ler, 179 N.E. 492, 258 N.Y. 270, re¬ 
versing 248 N.Y.S. 831, 232 App.Div. 
787, and reargument denied 182 N. 
E. 157, 259 N.Y. 507. 

Existence and terms of oral contract 
Claimant, relying on oral contract 
with decedent, must show that con¬ 
tract was made and terms thereof.— 
In re Runnells’ Estate, 212 N.W. 327, 
203 Iowa 144. 

84. Mich.—Roemelmeyer v. Roemel- 
meyer’s Estate, 189 N.W. 83, 219 
Mich. 322. 

Balance due on judgment 

Mich.—In re Parkinson’s Estate, 240 
N.W. 63, 256 Mich. 638. 

85. Iowa.—Kauffman v. Logan, 174 
N.W. 366, 187 Iowa 670. 

Payment see infra subdivision b (5) 
of this section. 

Accord and satisfaction 

Iowa.—Kauffman v. Logan, supra. 

Credits 

In proceedings by successor of a 
deceased trustee to establish claim 
against trustee’s estate, burden was 
on defendants to establish all credit 
to which deceased was entitled.—J31- 
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liott v. Mosgrove, 93 P.2d 1070, 162 
Or. 507, denying rehearing 91 P.2d 
852, 162 Or. 507. 

86. Iowa.—McConaughy v. Wilsey, 
88 N.W. 1101, 115 Iowa 589. 

87. Ala.—Brannan v. Sherry, 71 So. 
106, 195 Ala. 272. 

24 C.J. p 859 note 20. 

88. Me.—Holbrook v. Libby, 94 A. 
482, 113 Me. 389, L.R.A.1916A 1167. 

89. N.H.—Amoskeag Mfg. Co. v. 
Barnes, 48 N.H. 25. 

24 C.J. p 859 note 16. 

90. Ala.—Hendrix v. Pique, 185 So. 
390, 237 Ala. 49. 

Cal.—Long v. Rumsey, 84 P.2d 146, 
12 Cal.2d 334—Herbert v. Lanker¬ 
shim, 71 P.2d 220, 9 Cal.2d 409— 
Hocker v. Glover, 298 P. 72, 113 
Cal. App. 152. 

Ind.—Bahr v. Zahm, 37 N.E.2d 942. 
Mo.—Elstroth v. Karrenbrock, App., 
285 S.W. 525—Brunnert v. Boeck- 
mann’s Estate, App., 276 S.W. 89. 
Pa.—In re Myers’ Estate, 157 A. 916, 
103 Pa.Super. 249. 

S.D.—Douglas v. Beebe, 195 N.W. 
165, 46 S.D. 559. 

Delay in making claim 

The burden of proof of one pre¬ 
senting a claim for boarding and 
nursing decedent is greatly increased 
by her failure to make claim until 
after decedent's death, especially 
where the first eighteen months of 
the claim were within the ban of 
the statute of limitations at the 
time it was presented, and is also 
increased by the fact that during the 
last year and a half of decedent’s 
life she did not live with claimant, 
who, although visiting decedent, is 
not shown to have made any claim. 
—In re Gilbraith’s Estate, 113 A. 361, 
270 Pa. 288. 

91. D.C.—Farrin v. Harlow, 67 F.2d 
580, 62 App.D.C. 314. 

Ky.—Kellum v. Browning’s Adm’r, 
21 S.W.2d 459, 231 Ky. 308. 

Mich.—Mclnery v. Detroit Trust Co., 
271 N.W. 545, 279 Mich. 42. 

N.Y.—Smith v. Burhyte, 189 N.Y.S. 
728, 197 App.Div. 725. 



I 784 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


him, 92 the nature and extent of the services ren¬ 
dered, 93 and their value. 94 The burden rests on 
the executor or administrator to prove defenses, 
such as the want or failure of consideration, 95 the 
existence of a family relationship raising a pre¬ 
sumption that no compensation was to be paid, 96 
recoupment, 97 and settlement. 98 

Gratuitous character of services. Where no pre¬ 
sumption arises that services rendered decedent 
were gratuitous, see §§ 371, 784 a (2) (b) supra, 
claimant does not have the burden of showing that 
the services were to be paid for, 99 but the burden 
rests on the executor or administrator to prove that 
the services rendered were gratuitous. 1 On the 


other hand, where claimant was a member of de¬ 
cedent's family or where the circumstances are 
otherwise so persuasive as to raise a presumption 
that payment for the services was not contemplat¬ 
ed by the parties, the burden rests on claimant to 
prove that the services were not gratuitous but 
were to be compensated. 2 Where the representa¬ 
tive introduces testimony from which a reasonable 
person would conclude that the services were gra¬ 
tuitous, the burden rests on claimant to show the 
contrary. 3 

Payment . The burden is ordinarily on the repre¬ 
sentative to prove payment of a claim for board, 
lodging, or services furnished to decedent, 4 al- 


Pa.—In re Leppold’s Estate, 20 A.2d 
827. 145 Pa.Super. 60. 

Board, room, and laundry services 
In action in quantum meruit 
against executrix to recover for 
board, room, and laundry services 
furnished by plaintiff to decedent 
prior to his death, burden of proof 
was on plaintiff to prove an implied 
agreement to pay for services by a 
preponderance of evidence, if no 
family relationship existed between 
plaintiff and decedent.—Corbin v. 
Bort, Ohio App., 35 N.E.2d 984. 

92. D.C.—Farrin v. Harlow, 67 F.2d 
580, 62 App.D.C. 314. 

Ky.—Kellum v. Browning’s Adm’r, 21 
S.W.2d 459, 231 Ky. 308. 

N.C.—Southerland v. Crump, 142 S.E. 
7, 195 N.C. 856. 

93. Pa.—In re Leppold’s Estate, 20 
A.2d 827, 145 Pa.Super. 60. 

Burden sustained 

Pa.—In re Leppold's Estate, supra. 

94. Cal.—Hocker v. Glover, 298 P. 
72, 113 Cal.App. 152. 

D.C.—Farr in v. Harlow, 67 F.2d 580, 
62 App.D.C. 314. 

Mo.—Elstroth v. Karrenbrock, App., 
285 S.W. 525. 

24 C.J. p 859 note 23. 

Executor’s duty to show value where 
claimant’s valuation appears ex¬ 
cessive # 

Where the value which a claimant 
places on services to decedent for 
which she seeks to recover from the 
estate appears to be excessive, the 
executor or administrator owes a 
duty both to the estate and to the 
court to produce evidence of the rea¬ 
sonable value of such services by in¬ 
troducing in evidence the opinions 
of persons qualified to estimate such 
value, and express credible opinions 
thereon.—Franklin v. Northup, 215 
P. 494, 107 Or. 537. 

95. Ala.—Hendrix v. Pique, 185 So. 
390, 237 Ala. 49. 

96. Pa.—Hartman v. Maloney, 194 
A. 234, 128 Pa.Super. 302. 

97., Ala.—Hendrix v. Pique, 185 So. 
390, 237 Ala. 49. 


98. Iowa.—In re Hill’s Estate, 297 
N.W. 278. 

Burden as remaining on objectors 
at all times 

In proceeding against estate on 
claim, where it was contended by 
objectors that giving of notes by 
claimant to testatrix constituted a 
mutual settlement of indebtedness 
between parties, burden of proving 
defense remained at all times on 
objectors, and, after establishment 
of presumption of settlement by in¬ 
troduction of notes, sole burden of 
claimant was to meet the inconclu¬ 
sive presumption by introduction of 
sufficient evidence to place evidence 
on issue in equipoise.—In re Hill’s 
Estate, supra. 

99. Iowa.—Nortman v. Dally, 215 N. 
W. 713, 204 Iowa 638. 

1. Ky.—Kellum v. Browning’s 
Adm’r, 21 S.W.2d 459, 231 Ky. 308. 

Md.—Roy croft v. Nellis, 188 A. 20, 
171 Md. 136. 

Mo.—Lauf v. Wiegersen, App., 297 S. 
W. 79—Lauf v. Wiegersen, App., 
295 S.W. 495—Shern v. Sims, App., 
258 S.W. 1029. 

S.C.—In re Limehouse’s Estate, 16 S. 
E.2d 1, 198 S.C. 15. 

2. Mo.—Thomas v. Fitzgerald’s Es¬ 
tate, App., 297 S.W. 425—Lauf v. 
Wiegersen, App., 297 S.W. 79— 
Shern v. Sims, App., 258 S.W. 1029. 

24 C.J. p 401 note 34. 

Blood relatives 

Niece whom deceased uncle took 
into his family and maintained had 
burden to establish express contract 
by direct and positive testimony to 
recover against estate for services.— 
Swieczkowski v. Sypniewski, 144 A. 
141, 294 Pa. 323. 

Friends 

Where personal relationship of 
friendship between^ claimant for 
services and deceased was such as 
to have led reasonable person to be¬ 
lieve that services were gratuitous, 
bdrden of overcoming presumption 
rests on claimant.—Taylor v. Cur¬ 
rie’s Estate, Mo.App., 83 S.W.2d 194. 

m 


Neighbors 

A person claiming compensation 
for services rendered in the care of 
decedent, who had admitted that pri¬ 
or to a certain date she rendered 
services of the same character as a 
matter of neighborliness, without 
expectation of compensation, has the 
burden of proving a contract, or the 
basis of a contract, thereafter to pay 
for such services.—Smith v. Burhy- 
te, 189 N.Y.S. 728, 197 App.Div. 725. 

3. Mo.—Lauf v. Wiegersen, App., 
295 S.W. 495. 

4. Ky.—Kemper v. Asher's Adm’x, 
114 S.W.2d 525, 272 Ky. 461—Stid¬ 
ham v. O’Neal’s Adm’r, 54 S.W.2d 
54, 245 Ky. 667—Kellum v. Brown¬ 
ing’s Adm’r, 21 S.W.2d 459, 231 Ky. 
308. 

N.Y.—In re Fee’s Estate, 271 N.Y.S. 
608, 151 Misc. 410. 

Okl.—Sinclair v. Stringer, 195 P. 
771, 80 Okl. 218. 

5. D.—Sanders v. Sanders, 234 N.W. 
601, 57 S.D. 599. 

Burden of proof as to payment gen¬ 
erally see infra § 784 b (5). 
Burden, to prove nonpayment is 
not on claimant, but payment is an 
affirmative defense to be established 
by representative. 

Mich.—In re Munro’s Estate, 295 N. 

W. 567, 296 Mich. 80. 

N.Y.—In re Barry’s Estate, 294 N.Y. 

S. 264, 250 App.Div. 814. 

Payment as part of different contract 
In action against estate on express 
agreement of decedent that claimant 
should be paid out of his estate for 
services rendered, burden was on de¬ 
fendant to establish its pleaded de¬ 
fense of payment as part of a differ¬ 
ent contract of employment.—In re 
McKeon’s Estate, 289 N.W. 915, 227 
Iowa 1050. 

Shifting of burden 

In an action against a decedent’s 
estate to recover compensation for 
services rendered decedent, the bur¬ 
den of proving the defense of pay¬ 
ment rested on defendant, and, 
where defendant proved receipt of a 
certificate of deposit by plaintiff, this 
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though, where on a claim against a decedent’s es¬ 
tate for compensation for services it appears that 
each party rendered services to the other, the bur¬ 
den is not on the representative to prove payment 
in cash, since the presumption is that the services 
rendered by decedent offset those rendered by 
claimant. 5 Where the facts raise a presumption of 
payment under the principles discussed in § 784 a 
(2) (b) supra, the burden rests on claimant to rebut 
such presumption and to prove nonpayment. 6 
Where claimant has rebutted a presumption that he 
has been paid for his services, the burden of show¬ 
ing payment shifts to the personal representative. 7 

(4) Suits on Written Instruments 

A plaintiff suing a decedent's estate on a written in¬ 
strument has the burden of proving his case, including 
execution of the instrument, and, where it is nonnego- 
tiable, he has the burden of proving consideration, al¬ 
though in the case of a negotiable instrument importing 
consideration the burden rests on the executor or ad¬ 
ministrator to prove want of consideration. The person¬ 
al representative has the burden of proving payment. 

A plaintiff suing a decedent’s estate on a writ¬ 


ten instrument has the burden of proving his case, 8 
and, where the personal representative denies the 
execution of the instrument, the burden devolves on 
plaintiff to prove such fact. 9 Statutes providing 
that every written instrument purporting to have 
been signed or executed by any person shall be 
proof that it was so signed or executed do not 
change the burden of plaintiff, in an action against 
the personal representative, of proving that dece¬ 
dent executed the instrument. 10 

In an action on an official bond signed by dece¬ 
dent the acknowledgment of the bond as provided 
for by statute is prima facie evidence of the signa¬ 
ture and execution of the bond and plaintiff need 
not introduce extrinsic proof of decedents signa¬ 
ture, unless defendant introduces evidence to over¬ 
come the prima facie proof of execution made by 
the acknowledgment. 11 

Consideration. A plaintiff seeking to enforce a 
claim against an estate based on a nonnegotiable 
instrument has the burden of proving considera¬ 
tion. 12 Where suit is brought against the estate 


did not shift the burden to plaintiff 
to show that such deposit was not a 
payment in full, since the burden of 
establishing payment rested on de¬ 
fendant, and there is no presumption 
of law that a sum paid is in full 
satisfaction.—La Pree v. De Pew’s 
Estate, 189 N.W. 36, 219 Mich. 612. 

5. Wash.—Fineson v. McMahon, 120 

P.2d 482. 

6. Or.—In re McLain’s Estate, 270 

P. 534, 126 Or. 456. 

Pa.—In re Mooney’s Estate, 194 A. 

893, 328 Pa. 273. 

In the case of domestic services, 
rendered over a period of years, 
there arises a presumption that they 
were paid for at stated intervals, 
and, when a claim based on such 
services is presented against a dece¬ 
dent’s estate, the burden is on claim¬ 
ant to rebut such presumption of 
fact by competent evidence.—In re 
McLain’s Estate, 270 P. 534. 126 Or, 
456. 

Niece and uncle 

(1) Niece suing uncle for domes¬ 
tic services rendered, and reviving 
suit against executor on uncle's 
death after he interposed defense of 
payment, had burden of proving pay¬ 
ment.—Swieczkowski v. Sypniewski, 
144 A. 141, 294 Pa. 323. 

(2) Niece seeking recovery against 
uncle’s estate, in suit originally 
brought against uncle for services, 
failed to sustain burden of disprov¬ 
ing payment asserted in deceased’s 
pleadings.—Swieczkowski v. Sypniew¬ 
ski, ' supra. 

7. Pa.—Morrison v. Stone, 14 A.2d 

579, 141 Pa.Super. 237. 


8. Me.—Greeley v. Greeley, 110 A. 
637, 119 Me. 264. 

Pa.—See In re Murphy’s Estate, 54 
York Leg.Rec. 65. 

Presumptions and burden of proof 
in actions on bills and notes gen¬ 
erally see Bills and Notes §§ 651- 
663. 

Notice of dishonor in suit against in¬ 
dorser's estate 

Burden is on the holder of a nego¬ 
tiable instrument, seeking to enforce 
it against the indorser, to show no¬ 
tice of dishonor under Negotiable 
Instruments Law §§ 160, 173, 174, or 
waiver of such notice under § 180, or 
excuse for failure to give it, under § 
186, so that a claim against the es¬ 
tate of an indorser, not accompanied 
by proof of notice of dishonor, waiv¬ 
er, or excuse, is invalid.—In re 
Tharp, 184 N.Y.S. 232, 113 Misc. 199. 
Action on note given by represents, 
tive 

In an action against an estate for 
the amount of a note given by de¬ 
fendant as representative, the bur¬ 
den is on plaintiff to show that the 
cause of action arose on a contract 
made by decedent in his lifetime, 
that the original claim or debt was 
not extinguished by the acceptance 
of the note, and that there was an 
assignment to him of the original 
claim to the extent of the note.— 
Cary v. Gregory, 38 N.Y.Super. 127. 

9. Ga.—Clarkspn v. Clarkson, 12 S. 
E.2d 468, 64 Ga.App. 1. 

Ill.—Halladay v. Blair’s Estate, 223 
Ill.App. 609. 

Iowa.—Simpson College v. Mann’s 
Ex’rs, 212 N.W. 684, 203 Iowa 447. 


La.—Mills v. Borskey, App., 163 So. 
416. 

Necessity of proving execution as 
affected by state of pleadings see 
supra § 781. 

Burden to prove forgery 

In action against administrator on 
instrument alleged to have been ex¬ 
ecuted by deceased, wherein the ad¬ 
ministrator denied execution of the 
instrument by deceased, burden of 
proving execution of instrument was 
on plaintiff, and court erred in in¬ 
structing jury that burden was on 
defendant to show that instrument 
was a forgery or not genuine.— 
O’Hara v. Crawhall, 277 N.W. 232, 201 
Minn. 618. 

10. Minn.—O’Hara v. Crawhall, su¬ 
pra. 

11. Ill.—Ramsey v. People, 64 N.E. 
549, 197 Ill. 572, 90 Am.S.R. 177, 
affirming 97 Ill.App. 283. 

12. N.Y—In re Barker’s Estate, 287 
N.Y.S. 841, 158 Misc. 803, affirmed 
293 N.Y.S. 199, 249 App.Div. 336, 
reversed on other grounds 18 N. 
E.2d 656, 279 N.Y. 449. 

Burden of proving consideration in 
actions on bills or notes generally 
see Bills and Notes § 655 b. 
Promissory note 

Me.—Greeley v. Greeley, 110 A. 637, 
119 Me. 264. 

P allure to recite consideration 
Where a nonnegotiable instrument 
recites no consideration, none will be 
presumed, and one whose claim 
against estate was based on such an 
instrument had the burden of prov¬ 
ing a sufficient consideration to es¬ 
tablish a valid claim against estate. 
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on a negotiable instrument which imports consid¬ 
eration, it has been held that the burden rests on 
the executor or administrator to prove want of 
consideration 13 or illegality of consideration; 14 
and, where parties appear as severally liable on 
a note, the burden rests on the personal representa¬ 
tive of one of them to prove that his decedent 
signed only as an accommodation maker. 15 

The burden of proving payment of an instrument 
sued on rests on the personal representative assert¬ 
ing such defense. 16 

(5) Payment 

In actions or proceedings by or against decedents’ es¬ 
tates, the burden of proving payment rests on the party 
having the affirmative of the issue. 

In an action or proceeding against a decedent’s 
estate, the burden does not rest on plaintiff or 
claimant to prove nonpayment, 17 even though he 
may have alleged such fact, 13 but the burden of 
proving payment rests on the executor or adminis¬ 
trator asserting the same. 19 


ADMINISTRATORS 

Where the personal representative seeks to en¬ 
force payment of an alleged debt due to the estate, 
the burden of proving payment is on defendant. 
Where defendant, in an action by an executor, pro¬ 
duces a receipt signed by decedent and produces 
two witnesses to the genuineness of the signature, 
the burden is on plaintiff to show the invalidity of 
the receipt. 21 

§ 785. Admissibility 

a. In general 

b. Liabilities of estate 

c. Writings 

a. In General 

The general rules governing the admission and ex¬ 
clusion of evidence in civil actions ordinarily apply in 
actions by or against executors and administrators. 

The admissibility of evidence in actions by or 
against a personal representative depends on the 
nature of the fact sought to be proved; 22 and the 
general rules of evidence in civil actions, see Evi- 


—In re Linkman’s Estate, 210 N.W. 
705, 191 Wis. 353. 

“Por value received” 

The phrase “For value received,” 
inserted in a nonnegotiable instru¬ 
ment executed by one since deceased, 
raises an inference of consideration 
which, in the case of a subscription 
to an endowment fund, was not nec¬ 
essarily repelled by the remainder 
of the instrument, so that, even 
though the burden of proving con¬ 
sideration rested on claimant, it was 
erroneous to disallow the claim bas¬ 
ed on such an instrument.—In re 
Barker’s Estate, 18 N.E.2d 656, 279 
N.Y. 449, reversing 293 N.Y.S. 199, 
249 App.Div. 336, affirming 287 N.Y.S. 
841, 158 Misc. 803. 

13. Promissory notes 

Cal.— Thompson v. Thompson, 74 P. 
21, 140 Cal. 545. 

Iowa.—In re Cheney's Estate, 274 N. 

W. 5, 223 Iowa 1076. 

^.Va.—Rauschenbach v. McDaniel’s 
Estate, 11 S.E.2d 852—Shinn v. 
Westfall, 120 S.E. 762, 95 W.Va. 
292. 

Burden not sustained 

W.Va.—Shinn v. Westfall, supra. 

14. Ill.—In re Graves* Estate, 221 
Ill.App. 279. 

15. Cal.—In re Chamberlain’s Es¬ 
tate, 112 P.2d 53, 44 Cal.App.2d 

193, prior opinion 109 P.2d 449, 
rehearing denied 112 P.2d 934, 44 
Cal.App.2d 193. 

16 . in.—Andrews v. Votaw, 240 Ill. 
App. 311. 

Mo.—Courtney’s Estate v. Lanznar s 
Estate, App., 296 S.W. 269. 

N.Y.—Cookinham v. Hepler, 259 N. 
Y.S. 87, 144 Misc. 359. 


Wis.—In re Cawker’s Estate, 290 N. 

W. 281, 233 Wis. 648. 

Burden of proving payment general¬ 
ly see § 784 b (5) infra. 

17. Ind.—Forker v. Berkes, App., 
38 N.E.2d 296. 

24 C.J. p 859 note 24. 

Burden of proving payment: 

In suits on written instruments see 
§ 784 b (4) supra. 

Of claim for board, lodging, and 
services see § 784 b (3) (b) su¬ 
pra. 

18. Cal.—Melone v. Ruffino, 62 P. 93, 
129 Cal. 514, 79 Am.S.R. 127. 

19. Cal.—McKay v. McKay, 195 P. 

385, 184 Cal. 742—Steinhofer v. 

Georgeson, 202 P. 350, 54 Cal.App. 
550. 

Iowa.—Kern v. Kiefer, 215 N.W. 607, 
204 Iowa 490. 

Ind.—Forker v. Berkes, App., 38 N. 
E.2d 296—Winston v. Kirkpatrick, 
App., 37 N.E.2d 18. 

Ky.—Flimin’s Adm’x v. Flimin, 75 S. 

W.2d 502, 255 Ky. 772. 

Mo.—Rhoades v. Robinson’s Estate, 
6 SW.2d 1007, 222 Mo.App. 912. 
Neb.—In re Peterson’s Estate, 178 
N.W. 187, 104 Neb. 574. 

N.D.—Hughes v. Wachter, 238 N.W. 
776, 61 N.D. 513. 

Or.—Littlepage v. Security Savings 
& Trust Co., 3 P.2d 752, 753, 137 
Or. 559, citing Corpus Juris. 

Pa.—In re Sears’ Estate, 169 A. 776, 
313 Pa. 415. 

Tex.—Ottenhouse v. Abernathy, Civ. 
App., 110 S.W.2d 968, 971, citing 
Corpus Juris. 

24 C.J. p 859 note 26. 

Source of payment 

Where trustee of property was of- 
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fleer of corporation, and handled trust 
within scope of duties as officer, and 
corporation advanced funds for its 
management, and on trustee's death 
made claim therefor, the estate had 
burden of showing that payment by 
trustee in management of trust was 
made from trustee's personal funds. 
—In re Wiehe’s Estate, 209 N.W. 671, 
190 Wis. 622. 

Defense in nature of plea of payment 
Where husband suppressed wife’s 
will, and, collected income from wife’s 
property, burden is on his estate, 
when called on to account to step¬ 
daughter, to show that she received 
her share of income by checking on 
joint bank account, and by husband’s 
payments for her benefit, as this is 
in the nature of a plea of pay¬ 
ment, and, when this is not shown, 
his estate will be charged with one 
half of income received, with in¬ 
terest from average date of col¬ 
lection.—Goode v. Reynolds, 271 S. 
W. 600, 208 Ky. 441, 63 A.L.R. 631. 

20. Mich.—Chamberlain v. O’Leary, 
126 N.W. 831, 161 Mich. 670. 

24 C.J. p 859 note 27. 

21. Pa.—Paige v. Paige, 53 Pa.Super. 
311. 

24*C.J. p 859 note 28. 

22. Ala.—Phillips v. First Nat. Bank, 
94 So. 801, 208 Ala. 589. 

Tex.—Thrasher v. Novy, Civ.App., 
138 S.W.2d 124. 

24 C.J. p 861 note 46. 

Competency of deceased 
Where executor based action to re¬ 
cover money on theory that deceased 
was incompetent to transact business, 
executor’s testimony showing that 
no steps had been taken either to re- 
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dence §§ 158-1015, are to be applied so that the 
courts may and should receive any evidence which 
is of a proper character and legitimately tends to 
support or l efute the contentions of the parties, 23 
and exclude evidence which is irrelevant, incompe¬ 
tent, immaterial, or of such a character that it is 
not proper for presentation and consideration. 24 

Evidence is admissible in an action for a legacy 
which tends to show that property existed, subject 
to such legacy, during the lifetime of the testa¬ 
tor, 25 or that assets came into the hands of the 
executor, 26 or, by the exercise of due diligence on 
his part, might have come into his hands. 27 


b. Liabilities of Estate 

(1) In general 

(2) Board, lodging, and services fur¬ 
nished to decedent 

(3) Evidence as to value of decedent’s 

estate 

(1) In General 

In an action on a claim against a decedent's estate, 
evidence which is competent and which tends to prove or 
disprove the issues presented may be admitted although 
under some statutes parol evidence is inadmissible under 
certain circumstancs to prove the claim. 

In an action on a claim against a decedent’s es¬ 
tate, any evidence which is competent and which 


move the deceased as one of the 
executors of his wife's estate, or for 
appointment of a guardian for de¬ 
ceased, because deceased was ill and 
fear existed that any suggestion 
along such lines might prove fatal, 
was competent and relevant.—Moffitt 
v. Goldcamp, 79 P.2d 695, 195 Wash. 
75. 

Conversion 

In administrator’s action against 
defendant for money advanced, de¬ 
fendant, to exonerate himself from 
conversion, was entitled to present 
evidence to prove that part of funds 
which defendant deposited on certifi¬ 
cate of deposit issued to administra¬ 
tor to cover administrator's indebted¬ 
ness to estate was plaintiff’s individ¬ 
ual funds.—Perlin v. Rosen, 164 A. 
625, 131 Me. 481. 

Culpable neglect of claimant 

In action on claim against estate, 
evidence that claimant thought claim 
was amply secured by mortgage was 
admissible as bearing on issue of 
culpable neglect in failing timely to 
prosecute claim, in that it related to 
his state of mind-—Mitchell v. 
Smith’s Estate, 4 A.2d 355, 90 N.H. 
36. 

Payment 

In an action by an administra¬ 
tor to recover money loaned by de¬ 
cedent to her son, evidence that a-t 
the time the son claimed to have 
repaid the money decedent had to 
borrow money from another is incom¬ 
petent to contradict testimony as to 
the payment; and evidence that at 
the time the son claimed to have 
repaid the amount the only funds 
in decedent's bank account were the 
proceeds of the sale of real estate 
was also incompetent, neither type 
of evidence having a legitimate tend¬ 
ency to show lack of payment.— 
Mitchell v. Mitchell, 188 P. 585, 46 
Cal.App. 37. 

Performance of work 

In action on express contract for 
services performed by plaintiff’s de¬ 
ceased husband, evidence was ad¬ 


missible to show that work required 
by contract was done.—Gilbert v. 
Branchflower, 231 P. 982, 114 Or. 

508. 

23. Ala.—Lynn v. McDaniel, 98 So. 
287, 210 Ala. 474—Phillips v. First 
Nat. Bank, 94 So. 801, 208 Ala. 
589—Reedy v. Kelley, 94 So. 86, 
208 Ala. 305. 

Ga.—Parker v. Pender, 163 S.E. 506, 
174 Ga. 579—Musselwhite v. 
Ricks, 189 S.E. 597, 55 Ga.App. 58— 
Taunton v. Taylor, 141 S.E. 511, 37 
Ga.App. 695. 

Idaho.—Lessinger v. Brown, 42 P.2d 
473, 55 Idaho 356. 

Ill.—Corney v. Corney, 257 Ill.App. 13. 
Ind.—Dodd v. Postel’s Estate, 14 N. 

E.2d 539, 214 Ind. 39. 

Mass.—Breen v. Burns, 182 N.E. 294, 
280 Mass. 222—Wood v. Baldwin, 
156 N.E. 846, 259 Mass. 499. 

Mo.—Allen v. Van Horn, 10 S.W.2d 
969, 222 Mo.App. 930. 

N.H.—New Hampshire Sav. Bank v. 

McMullen, 185 A. 158, 88 N.H. 123. 
N.C.—Burch v. J. D. Bush & Co., 
106 S.E. 489, 181 N.C. 125. 

N.D.—Hoffman v. Ness, 300 N.W. 
428. 

Tex.—Ogden v. Shropshire & Adkins, 
Civ.App., 37 S.W.2d 249, error re¬ 
fused—State Nat. Bank v. David¬ 
son, Civ.App., 295 S.W. 311, error 
dismissed, Com.App., 2 S.W.2d 1116. 
Vt.—Bancroft v. Vail, 115 A. 224, 
95 Vt. 304. 

24 C.J. p 861 note 48. 

24. Ala.—Blair v. Rice, 114 So. 194, 
216 Ala. 586. 

D.C.—Holley v. Smalley, 269 F. 694, 
50 App.D.C. 178. 

Ga.—Fowler v. Bradbury, 164 S.E. 

472, 45 Ga.App. 369. 

Ind.—Richard v. Marshall County 
Trust & Savings Co., 143 N.E. 152, 
195 Ind. 540. 

Me.—Perlin v. Rosen, 168 A. 780, 132 
Me. 187—Perlin v. Rosen, 164 A. 
625, 131 Me. 481. 

N.Y.—Armstrong v. Duffy, 25 N.V.S. 
2d 162, 261 App.Div. 41, reargu¬ 
ment denied 27 N.Y.S.2d 457, 261 
App.Div. 1035—McKenna v. Wil- 
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liamsburgh Sav. Bank, 16 N.Y.S.2d 
206, 258 App.Div. 894, reargument 
denied In re Lamerdin’s Estate, 
17 N.Y.S.2d 480, 258 App.Div. 907. 
Okl.—Revard v. Py-ah-hun-kah, 42 P. 

2d 838, 171 Okl. 304. 

Or.—Fredenburg v. Horn, 218 P. 939, 
108 Or. 672, 30 A.L.R. 1153. 

Pa.—See Yontz v. Yontz, 51 Dauph. 
Co. 126—Weiser v. Michlovitz, 48 
Dauph. Co. 106. 

Tex.—Goldman v. Ramsay, Civ.App., 
62 S.W.2d 176, error dismissed. 
Vt.—Murphy v. McMahon, 135 A. 3, 
100 Vt. 86. 

24 C.J. p 861 note 49. 

Evidence to rebut proof of presen¬ 
tation 

Conversations of deceased with ad¬ 
ministrator or statements by him to 
administrator in absence of plaintiff 
in suit against administrator on note 
of deceased were not admissible to 
rebut evidence of presentation of 
claim, alleged to have been made at 
a different time and place.—White 
v. Blair, 173 So. 493, 234 Ala. 119. 

Impeaching representative capacity 
of administrator 

Where administration was granted 
not on proof of death, but on the 
ground of the long absence of the 
party unheard of, declarations of 
brothers and sisters of the obligee 
that he had been seen in the county 
in which the debt was contracted and 
administration granted on his estate 
and suit brought were not admissi¬ 
ble in evidence on the part of the 
debtor, the defendant in the suit. 
Matters impeaching tl*>e right to ad¬ 
ministration should have been plead¬ 
ed in abatement; and as declarations 
of living persons, who may have been 
competent witnesses, they were mere 
hearsay.—Hummel v. Brown, 24 Pa. 
310. 

25. Conn.—Knapp v. Hanford, 7 
Conn. 132. 

26. Conn.—Knapp v. Hanford, supra. 
Ga.—Snelling v. Darrell, 17 Ga. 141. 

27- Ga.—Smith v. Griffin, 32 Ga. 81. 
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tends to prove or disprove claimant’s case, or the 
defense of the executor or administrator, is admis¬ 
sible, 28 and under circumstances arising in particu¬ 
lar cases it has been held that the court may or 
should admit evidence in respect of an administra¬ 
tor’s handwriting or signature, 29 consideration, 30 
decedent’s admission of liability, 31 decedent’s char¬ 
acter and reputation as a business man 32 or his 
mental condition, 33 funeral expenses, 34 the nature 


and origin of the claim, 35 payment, 35 or the rela¬ 
tions subsisting between claimant and decedent. 37 
On the other hand, evidence which is incompetent 
or which has no tendency to prove or disprove the 
issues presented is inadmissible, 38 and it has been 
held that evidence of this character may or should 
be excluded when offered in respect of fraud, 33 
funeral expenses, 40 or indebtedness. 41 

Plaintiff in an action against the representative 


28. Ala.—Tucker v. Tucker, 133 So. 
714, 222 Ala. 595. 

Ga.—Hicks v. Wadsworth, 196 S.E. 
251, 57 Ga.App. 529, transferred, 
see 192 S.E. 729, 184 Ga. 681. 

Ill.—Moreen v. Carlson’s Estate, 6 
N.E.2d 871, 365 Ill. 482, reversing 
In re Carlson's Estate, 2 N.E.2d 
963, 286 Ill.App. 81—Wolf v. Peo¬ 
ple’s Bank, 255 Ill.App. 127. 

Ind.—Rose v. First State Bank of 
Bourbon, 129 N.E 63, 75 Ind.App. 
617. 

Iowa.—Wilson v. Else, 216 N.W. 33, 
204 Iowa 857—Linnemann v. Kirch- 
ner, 178 N.W. 899, 189 Iowa 336. 
Ky.—Massie’s Ex'x v. Massie’s Ex'x, 
156 S.W.2d 195, 288 Ky. 370. 

Miss.—Floyd v. Floyd, 161 So. 752, 
173 Miss. 1. 

N.C.—Doe v. Wachovia Bank & Trust 
Co., 190 S.E. 223, 211 N.C. 319. 
Tex.—Dunnagan v. Lackey, Civ.App., 
283 S.W. 927. 

Vt.—York v. Partridge’s Estate, 132 
A. 37, 99 Vt. 329. 

Va.—Varner’s Ex’rs v. White, 140 S.E. 
128, 149 Va. 177—Good v. Dyer, 
119 S.E. 277, 137 Va. 114. 

24 C. J. p 402 -note 43. 

29. Indorsement of payments on 
decedent’s note 

Testimony that witness was fa¬ 
miliar with and knew administrator’s 
handwriting, in which payments 
made by him on intestate’s note were 
indorsed thereon, and recognized sig¬ 
nature as that of administrator, was 
relevant and properly submitted to 
jury in action on note.—White v. 
Long, 176 So. 297, 234 Ala. 610. 

30. Proof of claim is admissible to 
show consideration even though the 
declaration set forth the considera¬ 
tion more specifically.—Central Maine 
General Hospital v. Carter, 132 A. 
417, 125 Me. 191, 44 A.L.R. 1333. 

31. La.—Hood v. Glass, App., 198 
So. 543. 

Mo.—Tarlton v. Johnson, App., 138 
S.W.2d 49. 

32. Ill.—Wolf v. People’s Bank, 255 
Ill.App. 127. 

33. Va.—Varner’s Ex’rs v. White, 140 
S.E. 128, 149 Va. 177. 

34. Evidence as to excessive char¬ 
acter of charges, and their unreason¬ 
ableness in view of the condition 
and value of the decedent’s estate, 
was improperly excluded.—Goeth v. 


McCollum, Tex.Civ.App., 94 S.W.2d 
781. 

Expressed wishes of testatrix as to 
burial 

In undertaker’s action against ex¬ 
ecutor for funeral services rendered 
for testatrix contrary to executor’s 
directions, declarations of testatrix 
expressing a wish concerning burial 
were admissible, entitled to respect¬ 
ful consideration, and controlling un¬ 
der ordinary conditions.—Hodge v. 
Cameron, 200 A. 238, 132 Pa.Super. 1. 

35. Conn.—Ford v. Dunn, 127 A. 
356, 101 Conn. 699. 

36. La.—Young’s Heirs v. Veillon, 
App., 192 So. 545. 

Delay In enforcement as evidencing 
payment 

Delay by the payee of a note for 
several years after its maturity and 
until his death without attempting- to 
enforce payment, although he was 
frequently in need of money, and the 
maker of the note amply able to pay, 
should be considered on the issue 
of whether it had been paid, even 
though such delay was insufficient to 
defeat recovery on the note.—Lui- 
gart’s Adm’x v. Luigart’s Adm’r, 250 
S.W. 796, 199 Ky. 98. 

Financial ability of decedent 

Evidence that deceased was finan¬ 
cially able to pay and that no demand 
was made on him for payment was 
circumstance to consider in determin¬ 
ing whether claim against estate was 
paid.—Baker v. Davis, 235 N.W. 749, 
212 Iowa 1249. 

Genuine character of receipt 

On a claim against a decedent’s es¬ 
tate based on a note presented by 
the administratrix of the payee, 
where the maker’s administrator pro¬ 
duced a receipt from the payee re¬ 
citing payment of the note, the gen¬ 
uineness of which receipt was ques¬ 
tioned, the business transactions be¬ 
tween the maker and the payee of 
the note were admissible to determine 
whether it had been in fact paid.— 
Luigart’s Adm’x v. Luigart’s Adm’r, 
250 S.W. 796, 199 Ky. 98. 

37. Cal.—Herbert v. Lankershim, 71 
P.2d 220, 9- Cal.2d 409. 

Liberality in admission of evidence 
In action on note for five hundred 
thousand dollars, payable one month 
after death of maker, given to reim¬ 
burse payee ’Tor her loving kind- 
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ness and protection,” considerable lib¬ 
erality in admission of any evidence 
which would shed light on relation 
existing between the parties should 
be indulged in view of nature of 
transaction; and declarations made 
by payee tending to rebut testimony 
of payee’s witnesses, to effect that 
she was kind to, sympathetic with, 
and considerate of maker and was 
committed to his financial and per¬ 
sonal welfare, were admissible as 
evidence going to payee's state of 
mind.—Herbert v. Lankershim, su¬ 
pra. 

38. Cal.—Dabney v. Dabney, 51 P.2d 
108, 9 Cal.App.2d 665—Andrade v. 
Azevedo, 50 P.2d 80, 9 Cal.App. 2d 
495. 

Ga.—Thompson v. Bank of Buckhead, 
171 S.E. 465, 47 Ga.App. 767. 

Ill.—Halladay v. Blair's Estate, 223 
Ill.App. 609. 

Ind.—Chmielewski’s Estate v. Chmie- 
lewski, 200 N.E. 747, 102 Ind.App. 
20 . 

Ky.—Massie’s Ex’x v. Massie's Ex’x, 
156 S.W.2d 195, 288 Ky. 370. 

Mass.—Greene v. Boston Safe De¬ 
posit & Trust Co., 152 N.E. 107, 
255 Mass. 519. 

N.C.—Doe v. Wachovia Bank & Trust 
Co., 190 S.E. 223, 211 N.C. 319. 
Pa.—Kelly v. Girard Trust Co., 195 
A. 878, 328 Pa. 353. 

24 C.J. p 402 notes 47, 48. 

39. Conduct of representatives as 
showing fraud of decedent 

Evidence as to the conduct of rep¬ 
resentatives of a decedent after his 
death is not competent to show the 
fraudulent intention of decedent as a 
vendor in connection with a sales 
contract made in his lifetime.—Ja¬ 
cobson v. Mead, 55 P.2d 285, 12 Cal. 
App.2d 75, rehearing denied 55 P.2d 
1267, 12 Cal.App.2d 75. 

40. Ohio.—Busse & Borgmann Co. v. 
Upchurch, 21 N.E.2d 349, 60 Ohio 
App. 349. 

Value of casket 

In an action-to recover funeral ex¬ 
penses, evidence as to the value of 
the casket should be confined to the 
retail, and not the wholesale, value. 
—Waters v. Register, 56 S.E. 849, 76 
S.C. 132. 

41. Indebtedness .of third person to 
decedent 

Where the single issue, in a case 
was whether, or not decedent was 
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may introduce evidence as to the validity of his 
claim at the time the indebtedness was incurred, 
and if he sees proper may show the subsequent 
conduct of decedent or his representative, 42 and, 
to reduce his personal liability, the- representative 
may prove payments which the probate court 
through mistake has disallowed, 43 but he cannot 
give in evidence his own acts or declarations or 
those of his decedent subsequent to contracting the 
debt for the purpose of discharging the estate from 
liability. 44 

A claim filed against an administrator is admis¬ 
sible in an action against him for a certain sum, 
although the claim filed exceeds the sum by the 
amount of interest due. 45 

Parol evidence. In some jurisdictions statutes 
provide that parol evidence shall not be admissible 
to prove any debt or liability of a decedent if suit 
on the claim is commenced after the expiration of 
a certain period of time following decedent’s 
death. 46 Under such statutes, if suit is brought 


after the statutory period has elapsed, parol evi¬ 
dence, unless corroborated, may not be admitted 
to prove the claim, 47 but parol evidence may be 
admitted when offered for purposes other than to 
establish the claim, 48 or where the suit is brought 
before the expiration of the statutory period. 49 

(2) Board, Lodging, and Services Furnished 
to Decedant 

In an action against a decedent's estate for services 
rendered or for board and lodging furnished decedent, 
competent evidence legitimately bearing on the issues is 
admissible; but evidence which is incompetent, ir¬ 
relevant, or immaterial should be excluded. 

In an action for services rendered or board and 
lodging furnished to decedent, any competent evi¬ 
dence which legitimately bears on the issues should 
be received, 50 and under the circumstances dis¬ 
closed in particular cases it has been held that 
the court may or should admit evidence in respect 
of the financial status of claimant, 51 the character 
and extent of services rendered 52 and their value, 53 
the rendition of services for relatives of decedent 54 
or by relatives of claimant, 55 payment for serv- 


during his lifetime indebted to claim¬ 
ant, evidence as to whether a third 
person was indebted to decedent was 
immaterial and should have been ex¬ 
cluded, although its admission was 
harmless unc^r the facts.—Bright v. 
Kelley, 176 A. 874, 168 Md. 107, cer¬ 
tiorari denied Kelley v. Bright, 56 
S.Ct. 137, 296 U.S. 617, 80 L.Ed. 438. 

42. Ohio.—Johnston v. Hawkins, 31 
Ohio St. 137. 

43. Ga.—Hendricks v. Mitchell, 37 
Ga. 230. 

44. Ohio.—Johnston v. Hawkins, 31 
Ohio St. 137. 

45. Ala.—Parker v. Eufaula Nat. 
Bank, 25 So. 1001, 121 Ala. 516. 

4S. La.—Succession of Felps, App., 
191 So. 738. 

47. La.—Succession of Harris, 150 
So. 14, 177 La. 1049—Roy v. Suc¬ 
cession of Vercher, 141 So. 33, 174 
La. 475—Moon v. Dye, 90 So. 639, 
150 La. 254—Succession of Felps, 
App., 191 So. 738—Succession of 
Vordenbaumen, App., 169 So. 245 
—Bock v. Succession of Tierney, 
8 La.App. 704—Succession of 
Crouch, 8 La.App. 86. 

Corroboration of claimant see infra 
§ 786 b (2). 

Sufficiency of documentary evidence 

Where agent's powers of attorney 
and receipt of money thereunder 
were established by documentary 
evidence, statute prohibiting parol 
proof of debt against deceased per¬ 
son did not prohibit parol proof by 
principal, in suit against agent*s 
universal legatee who accepted suc¬ 
cession, that money had never been 
received by principal or expended 

34 C.J.S.—55 


for his account.—Bauer v. Albers, 

175 So. 39, 187 La. 496. 

48. La.—Hood v. Glass, App., 198 
So. 543—Young’s Heirs v. Veillon, 
App., 192 So. 545. 

49. La.—Succession of Oliver, 165 

So. 318, 184 La. 26—Schilkeffskey 
v. Ring, 8 La.App. 426. 

50. Cal.—Steinhofer v. Georgeson, 
202 P. 350, 54 Cal.App. 550. 

Conn.—Brown v. Goodwin, 147 A. 
673, 110 Conn. 217. 

Del.—Palmer v. Lodge, 109 A. 125, 
7 Boyce 537. 

Ga.—Cooper v. Van Horn, 6 S.E.2d 
408, 61 Ga.App. 214. 

Md.—Lynch v. Rogers, 10 A2d 619, 
177 Md. 478. 

Minn.—In re Delva’s Estate, 262 N. 
W. 209, 195 Minn. 192. 

Mo.—Wandling v. Broaddus, 10 S.W, 
2d 651—Gamblin v. Wells' Estate, 
App., 75 S.W. 2d 862—Love v. 
Richardson, App., 61 S.W.2d 220— 
Schwartz v. Mercantile Trust Co., 
App., 279 S.W. 253. 

Or.—Mason, Ehrman & Co. v. Lewis, 
282 P. 772, 131 Or. 242. 

Tex.—Averitt v. Warren, Civ.App., 
125 S.W.2d 691. 

24 C.J. p 862 note 57. 

Admissibility of evidence as to fu¬ 
neral expenses see supra subdivi¬ 
sion b (1) of this section. 

51. Ky.—Stidhan v. O'Neal's Adm'r, 
54 S.W.2d 54, 245 Ky. 667. 

Admissibility of evidence respecting 
financial, status of decedent see 
infra subdivision b (3) of this sec¬ 
tion. 

52. Mo.—JVandling v. Broaddus, 10 
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S.W.2d 651—Warren v. Davis, 
App., 97 S.W.2d 159. 

24 C.J. p 862 note 59. 

Calling of claimant whenever dece¬ 
dent was ill 

In action for personal services 
rendered a decedent, testimony that, 
whenever decedent was sick, plaintiff 
was telephoned for, was competent. 
—Schwartz v. Mercantile Trust Co., 
Mo.App., 279 S.W. 253. 

Services included in another's claim 
Evidence as to services rendered 
deceased was properly admitted re¬ 
gardless of whether services were 
included in claim of plaintiff's father 
against estate.—Lauf v. Wiegersen, 
Mo.App., 21 S.W.2d 635. 

Supervisory work 

In action for services rendered 
deceased, evidence that plaintiff su¬ 
pervised and managed certain im¬ 
provements was admissible.—Wand¬ 
ling v. Broaddus, Mo., 10 S.W.2d 651. 

53. Mo.—Wandling v. Broaddus, su¬ 
pra. 

24 C.J. p 862 note 60. 

54. Serving decedent’s brother as 
member of same household 

In action to recover for services 
rendered during lifetime of decedent, 
evidence of services to brother of 
decedent was properly admitted, 
where evidence showed him to be a 
member of decedent's household, and 
that plaintiff was required to do his 
work.—Miller v. Smith, Mo.App., 275 
S.W. 769. 

55. Daughter substituting for 
mother 

In action to recover for services 
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ices, 56 and the reasons of the administrator for re¬ 
fusing to pay the claim. 57 Further, evidence is 
admissible to show that a bequest or devise was 
made in favor of plaintiff, 58 or that the employ¬ 
ment was by another than decedent. 59 

On the other hand, evidence which does not 
throw light on the issues or is of a character which 
is not proper for acceptance or consideration should 
be rejected, 30 and under the circumstances aris¬ 
ing in particular cases it has been held that the 
court may or should exclude evidence of this char¬ 
acter where offered in respect of efforts of a third 
person to employ claimant during his period of 

59. Cal.—Gerlach 


service for decedent, 61 claimant's offer to waive 
the claim 62 or his prior but unconnected claim 
against the estate, 63 the filing of a partition suit 
by claimant’s sister, 64 the financial condition of 
claimant, 65 gifts to a relative of claimant, 66 the in¬ 
debtedness of decedent to others than claimant 67 
or claimant’s failure to make a claim for compen¬ 
sation against others than decedent, 68 intoxication 
of claimant, 69 reasons of the representative for 
not paying the claim, 70 or unfriendly relations be¬ 
tween decedent and his brother. 71 Evidence as to 
where decedent obtained money with which to 
start in business is inadmissible. 72 

Terry, 17 P. 


rendered decedent during her life¬ 
time, evidence of services rendered 
by plaintiff’s daughter was properly 
admitted, where evidence showed 
daughter did the work when plain¬ 
tiff was unable.—Miller v. Smith, su¬ 
pra. 

56. Ga.—Brooks v. Sims, 187 S.E. 
254, 54 Ga.App. 71. 

Iowa.—Nortman v. Lally, 215 N.W. 
713, 204 Iowa 638. 

Wash.—Fineson v. McMahon, 120 P. 
2d 482. 

Circnmstances in. support of defense 
of payment 

In action against estate on express 
agreement that claimant should re¬ 
ceive payment for her services out 
of decedent’s estate, testimony of 
brother of decedent that claimant 
after decedent’s death requested that 
she be given a farm, and that she 
did not make any claim that she 
went to work for decedent on a 
promise that he would leave her 
money or pay her for her work when 
he died, was admissible as showing 
that present claim was an after¬ 
thought, that claimant had failed 
under suitable circumstances to ad¬ 
vance demand relied on, and as sup¬ 
porting defense of payment.—In re 
McKeon’s Estate, 289 N.W. 915, 227 
Iowa 1050. 

57. Md.—Jones v. Jones, 125 A. 722, 
146 Md. 19, 36 AL.R. 672. 

58. N.Y—Cunningham v. Hewitt, 81 
N.Y.S. 1102, 84 App.Div. 114, af¬ 
firmed 69 N.E. 1122, 177 N.Y. 541. 

Admission to explain declarations of 
decedent 

In daughter’s action against fath¬ 
er’s executor for compensation for 
services rendered after becoming of 
age, evidence as to provision made 
for daughter by will and insurance 
policy, while not competent to prove 
the making of a contract to pay for 
services, was admissible to explain 
declarations made by the father to 
the effect that he desired to take 
care of and provide for his daughter. 
—Hapke v. Hapke, 220 P. 660, 93 
Okl. 180. 


207, 75 Cal. 290. 

N.H.—Elwell v. Roper, 56 A. 342, 72 
N.H. 254. 

24 C.J. p 862 note 62. 

60. Cal.—Hussey v. Loeb, 213 P. 
271, 60 Cal.App. 469. 

Conn.—Howd v. MacGregor, 128 A. 
518, 102 Conn. 331. 

Ga.—Kelly v. Sinclair, 168 S.E. 78, 
46 Ga.App. 499—Strahley v. Hen¬ 
dricks, 150 S.E. 561, 40 Ga.App. 
571. 

Ky.—Stidhan v. O'Neal’s Adm’r, 54 
S.W.2d 54, 245 Ky. 667. 

Md.—Lynch v. Rogers, 10 A.2d 619, 
177 Md. 478—Knight v. Knight, 
141 A. 706, 155 Md. 243. 

Mo.—Love v. Richardson, App., 61 
S.W.2d 220—Nelson v. Poorman's 
Estate, App., 215 S.W. 753. 

N.H.—Lawrence v. Farwell, 163 A. 
115, 86 N.H. 59. 

N.Y.—Walize v. Morton, 220 N.Y.S. 
788, 219 App.Div. 632—Manson v. 
Wright, 199 N.Y.S. 459, 205 App. 
Div. 294. 

Ohio.—Whigham v. Bannon, 153 N.E. 

252, 21 Ohio App. 496. 

R.I.—Freeman v. Higgins, 144 A. 
434—Sharpe v. Cole, 110 A 385, 
43 R.I. 110. 

Vt.—Burke v. Powers’ Estate, 137 
A. 202 , 100 Vt. 342. 

24 C.J. p 862 note 64. 

61. Mo.—Thomas v. Fitzgerald’s 
Estate, App., 297 S.W. 425. 

62. Mo.—Miller v. Richardson, App., 
56 S.W.2d 614. 

If appointed administratrix 

In daughter’s action on claim for 
services rendered to deceased, evi¬ 
dence that daughter offered to waive 
claim if court would appoint her ad¬ 
ministratrix was properly excluded. 
—Miller v. Richardson, supra. 

63. Mo.—Smith v. Collins, App., 247 
S.W. 457. 

For services after death 

On the trial of a claim for serv¬ 
ices rendered to decedent, it was not 
error to exclude evidence that plain¬ 
tiff had made a prior claim against 
the estate which had been paid, 
where it appeared that the prior 
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claim was for services rendered at 
the request of the executor after the 
probating of the will, so that it 
could have nothing to do with the 
claim in controversy.—Smith v. Col¬ 
lins, supra. 

64. Mo.—Love v. Richardson, App., 
61 S.W.2d 220. 

65. N.H.—La-wrence v. Farwell, 163 
A. 115, 86 N.H. 59. 

66. Wis.—Thoni v. McDonnell’s Es¬ 
tate, 165 N.W. 290, 166 Wis. 319. 

Gifts to claimant’s brother 

In proceeding against estate on a 
claim for services rendered to claim¬ 
ant's mother, the decedent, for which 
no provision by will was made as 
agreed, evidence as to decedent’s 
gifts to claimant's brother and as 
to their value was irrelevant.—Thoni 
v. McDonnell’s Estate, supra. 

67. Ga.—Kelly v. Sinclair, 168 S.E. 
78, 46 Ga.App. 499. 

Ky.—Stidhan v. O’Neal’s Adm’r, 54 
S.W.2d 54, 245 Ky. 667. 

Mo.—Lauf v. Wiegersen, App., 21 S. 
W.2d 635. 

68. Ark.—Williams v. Sanderson, 
233 S.W. 1093, 150 Ark. 151. 

For services in purchase of realty 
In an action against an adminis¬ 
trator for services performed in pur¬ 
chasing a farm for decedent, testi¬ 
mony of two other grantees, to 
whom with decedent a joint deed 
was executed, that plaintiff had not 
presented any bill to them for com¬ 
pensation for making the purchase 
was properly excluded, there being 
no contention that plaintiff had per¬ 
formed the service for any other 
than decedent.—Williams v. Sander¬ 
son, supra. 

69. R.I.—Freeman v. Higgins, 144 
A 434. 

70. Ky.—Stidhan v. O’Neal’s Adm’r, 
54 S.W.2d 54, 245 Ky. 667. 

71. Conn.—Howd v. MacGregor, 128 
A. 518, 102 Conn. 331. 

72. Cal.—Hussey v. Loeb, 213 P. 
271, 60 Cal.App. 469. 

Immaterial to any issue in case 
In an action against an executrix 
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Contract, gratuitous services, and relation of par¬ 
ties. In an action on a claim against a decedent’s 
estate for services rendered decedent, evidence is 
admissible to prove or disprove the existence of 
an agreement for compensation. 7 * If such serv¬ 
ices were rendered by a member of decedent’s fam¬ 
ily, or a near relative, evidence is admissible to 
show either an express agreement, or facts from 
which an implied agreement to pay therefor may 
be inferred. 74 Evidence is admissible where it 
tends to show that the services were rendered gra¬ 
tuitously 75 as in the case of evidence of a family 
relationship, 76 or under an agreement for remuner¬ 
ation. 77 Every circumstance tending to disclose 
the attitude and intent of the parties is admissible 
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on the question of compensation, 78 although evi¬ 
dence offered on such issue may and should be ex¬ 
cluded where it is irrelevant, incompetent, or im¬ 
material. 79 Evidence of decedent’s intent to com¬ 
pensate claimant by testamentary provision may 
be admissible to show that the services were not 
gratuitous but that there was an agreement for 
compensation. 80 In a suit on quantum meruit, evi¬ 
dence of an express contract is admissible to show 
that the services were to be paid for. 81 

Where the suit is based on an express contract, 
it is proper for claimant to introduce evidence 
showing that the circumstances were such that a 
man in the condition of decedent would be likely 
to make such a contract, 82 and evidence may prop- 
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for wages due and an accounting of 
profits under an alleged agreement, 
testimony of a brother of deceased 
as to where decedent obtained his 
money to start in business was prop¬ 
erly excluded as immaterial to any 
issue, such testimony not tending to 
show that decedent’s estate was sub¬ 
ject to accounting at the instance of 
plaintiff.—Hussey v. Loeb, supra. 

73. Ky.—Kreuzman’s Adm’r v. Nie- 
naber, 69 S.W.2d 367, 253 Ky. 241. 
Mo.—Brunnert v. Boeckmann’s Es¬ 
tate, App., 258 S.W. 768. 

Tex.—Martin v. Be la Garza, Civ. 
App., 38 S.W.2d 157, error dismiss¬ 
ed. 

Deeds 

In claimant’s proceeding to recover 
for services, rendered to deceased, 
deeds of parts of farm on which 
claimant, her husband, and deceased 
lived as one family were admissible 
as tending to show existence or non¬ 
existence of contract requiring pay¬ 
ment of claimant at deceased’s 
death.—Empenger v. Empenger, 259 
N'.W. 795, 194 Minn. 219, rehearing 
denied 261 N.W. 185, 194 Minn. 219. 

Justice of claim 

The right and justice of a claim 
against a decedent’s estate for com¬ 
pensation for services rendered or 
its wrong and injustice may be con¬ 
sidered in ascertaining the intention 
and expectation of the parties with 
relation to compensation.—Moslan- 
der v. Moslander’s Estate, Ind.App., 
38 N.E.2d 268. 

74. Minn.—Larson v. Larson, 201 N. 

W. 420, 161 Minn. 289. 

Mo.—Chandler v. Hulen, 71 S.W. 2d 
752, 335 Mo. 167. 

24 C.J. p 862 note 63. 

Letters from nephew to aunt 

In aunt’s action against nephew's 
administratrix for compensation for 
board and maintenance furnished 
nephew, letters written by the 
nephew to the aunt and received by 


her were admissible to show that the 
nephew expected to compensate the 
aunt for all that he had received 
from her—West v. Brest, 119 A. 169, 
98 N.J.Law 209. 

75. Ill.—Laymon v. Francis* Estate, 
213 Ill.App. 82. 

Ky.—Kreuzman’s Adm’r v. Nienaber, 
69 S.W.2d 367, 253 Ky. 241. 
Decedent’s custom in paying bills 
Excluding testimony as to dece¬ 
dent's custom in paying bills was er¬ 
roneous, in action against executor 
for services rendered, where such 
testimony tended to show that de¬ 
cedent did not make the contract 
alleged.—Perry v. Feeney, 139 A. 465, 
49 R.I. 1. 

76. Ky.—Kreuzman’s Adm’r v. Nie¬ 
naber, 69 S.W.2d 367, 253 Ky. 241. 

77. Ala.—Moore v. Robinson, 108 
So. 233, 214 Ala. 412. 

Cal.—Steinhofer v. Georgeson, 202 
P. 350, 54 Cal.App. 550. 

B.C.—West v. Bauduit, 33 F.2d 370, 
59 App.B.C. 74. 

Ga.—Watts v. Rich, 175 S.E. 417, 
49 Ga.App. 334—Strahley v. Hen¬ 
dricks, 150 S.E. 561, 40 Ga.App. 
571. 

Ind.—Farmers Loan & Trust Co. v. 
Mock, 2 N.E.2d 235, 102 Ind.App. 
270. 

Mass.—Russo v. Foster, 24 N.E.2d 
666, 305 Mass. 1. 

Mo.—Warren v. Bavis, App., 97 S.W. 
2d 159. 

Statements of decedent 

(1) In an action for services ren¬ 
dered to defendants’ aged and infirm 
testator, evidence that testator, in 
conversation had with the witness, 
praised the services rendered by 
plaintiff, and stated that he was go¬ 
ing to “take care” of her, was ad¬ 
missible to support the existence of 
the implied contract relied on.—Mea¬ 
dor v. Patterson, 103 S.E. 95, 25 Ga. 
App. 267. 

(2) Statements of deceased show¬ 
ing intention to bestow bounty on 
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claimant for services rendered were 
competent as tending to show an 
implied agreement to pay for the 
services rendered.—Thomas v. Fitz¬ 
gerald’s Estate, Mo.App., 297 S.W. 
425. 

(3) Testimony that deceased had 
stated she wanted plaintiff to have 
what she had when she died, al¬ 
though not admissible as parol proof 
of a testamentary disposition of 
property, was admissible in action 
to recover for board and lodging fur¬ 
nished deceased, as tending to show 
intention to compensate plaintiff 
therefor.—Moore v. Robinson, 108 
So. 233, 214 Ala. 412. 

78. Tex.—Martin v. Be la Garza, 
Civ.App., 38 S.W.2d 157, error dis¬ 
missed. 

79. Ga.—Strahley v. Hendricks, 150 
S.E. 561, 40 Ga.App. 571. 

Ky.—Sneed's Ex’r v. Smith, 72 S.W. 

2d 1028, 255 Ky. 132. 

Md.—Jones v. Jones, 125 A. 722, 146 
Md. 19, 36 A.L.R. 672. 

Diaries without entries relative to 
issue 

In claimant’s proceeding to recov¬ 
er for services rendered to deceased 
pursuant to alleged contract requir¬ 
ing payment at deceased’s death, de¬ 
ceased’s diaries containing no entries 
relative to issue litigated were in¬ 
admissible.—Empenger v. Empenger, 
259 N.W. 795, 194 Minn. 219, rehear¬ 
ing denied 261 N.W. 185, 194 Minn. 
219. 

8 0. B.C.—Beall v. Hollinger, 12 F.2d 
145, 56 App.B.C. 204. 

Ill.—Bross v. Ramsay, 216 Ill.App. 
312. 

Ind.—Hensley v. Hilton, 131 N.E. 38, 
191 Ind. 309. 

Mo.—Smith v. Collins, App., 243 S. 
W. 219. 

81. Mich.—Burns v. Kieley’s Estate, 
219 N.W. 743, 242 Mich. 668. 

82. Mo.—Heathcock v. Wolfe, App., 
136 S.W.2d 105. 
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erly be received of statements by decedent bear¬ 
ing on the issue of the existence of the contract, 83 
or of other matters relevant to the issue. 84 Where 
plaintiff does not base his claim entirely on express 
contract, it is competent for him to show all the 
circumstances attending rendition of the services, 
the nature, extent, and value thereof, expectation 
of payment at the time of rendition, and decedent's 
understanding that claimant was to receive com¬ 
pensation. 85 Where the claim is based on an al¬ 
leged agreement to compensate the claimant by 
will it is competent to introduce evidence showing 
preparation of a will for decedent, 86 and efforts 
to secure the probate thereof; 87 and evidence of 
the value of the property left by decedent, less 
debts and expenses of administration, is admissible 
to limit the amount of recovery under an agree¬ 
ment to compensate claimant by leaving him the en¬ 
tire estate. 88 


Value of services and amount of compensation. 
In the absence of pleading or proof of an express 
contract, it is proper to introduce evidence as to 
the reasonableness of a charge for services ren¬ 
dered to decedent. 89 Reasonable value may, it has 
been held, be shown by expert testimony, 90 al¬ 
though expert testimony is ordinarily unnecessa¬ 
ry, 91 and any competent evidence shedding light 
on the issue is admissible, 92 although evidence of¬ 
fered on such issue may and should be excluded 
where it is incompetent, irrelevant, or immaterial. 93 
Although suit is brought on quantum meruit, evi¬ 
dence of an express contract may be introduced to 
show the value of the services. 94 

Evidence may be admitted to prove the amount 
of compensation promised claimant, 95 or which 
bears on the issue of additional compensation. 96 

Compelling plaintiff to testify. The court is 
sometimes authorized by statute to require a plain- 


83. Iowa.—In re McKeon's Estate, 
2S9 N.W. 915, 227 Iowa 1050. 

Mo.—Heathcock v. Wolfe, App., 13 S 
S.W.2d 105. 

84. Mo.—Heathcock v. Wolfe, su¬ 
pra. 

85. Mass.—Russo v. Foster, 24 N.E. 
2d 666, 305 Mass. 1. 

86. Ark.—Peoples Nat Bank v. 
Cohn, 110 S.W.2d 42, 194 Ark. 1098. 

Preparation of unexecuted will 

In action against administrator of 
decedent’s estate by former employee 
of decedent for services rendered un¬ 
der alleged agreement by decedent 
to pay for services at time of his 
death, testimony of attorney that at 
direction of decedent he had pre¬ 
pared a will, which apparently was 
never executed, was competent.— 
Peoples Nat. Bank v. Cohn, supra. 

87. Ark.—Peoples Nat. Bank v. 
Cohn, supra. 

Abandonment of attempt to probate 
In action against administrator of 
decedent's estate by former employee 
of decedent for services rendered un¬ 
der alleged agreement by decedent 
to pay for services at time of his 
death, testimony of attorney, who 
represented third person who was 
subsequently employed by decedent 
in same capacity as plaintiff, that he 
had attempted to, but had abandoned 
attempt to, probate will executed by 
decedent, and had filed claim against 
decedent’s estate for value of serv¬ 
ices which his client had rendered to 
decedent, was competent.—Peoples 
Nat. Bank v. Cohn, supra. 

88. Mo.—Bold win v. Lay, App., 226 
S.W. 602. 

***- Mp.—Lauf v. Wiegersen, App., 
3.W.2d 369. 


.Tinder agreement not to make will 

In an action to recover the reason¬ 
able value of services rendered to 
defendant’s testator in reliance on 
his promise not to make a will, tes¬ 
timony that he made such promise, 
and referred to it afterward, and 
evidence as to the value of the serv¬ 
ices and as to testator’s intelligence, 
was admissible.—Downey v. Guil- 
foile, 114 A. 73, 96 Conn. 383. 

Under contract to compensate by 
will 

In an action against the adminis¬ 
trator of the estate of a decedent, 
evidence as to the value of the serv¬ 
ices rendered was admissible where 
plaintiff went to live with decedent 
and her husband under an agreement 
that, if she would render services, 
etc., she should take the entire es¬ 
tate of the spouses.—Boldwin v. Lay, 
Mo.App. 226 S.W. 602. 

In action on note for five hundred 
thousand dollars payable one month 
after maker’s death, given to reim¬ 
burse payee “for her loving kindness 
and protection," evidence with re¬ 
spect to reasonable value of the al¬ 
leged services performed by payee 
was admissible.—Herbert v. Lanker- 
shim, 71 P.2d 220, 9 Cal.2d 409. 

90. Cal.—Seib v, Mitchell, 52 P.2d 

281, 10 Cal.App.2d 91. 

Testimony of experienced nurses 

In action by sister and her hus¬ 
band for services rendered deceased 
brother who was taken tq her home 
to be cared for during last two and 
a half or more years of his life, ad¬ 
mission' of testimony of practical 
nurse and of trained nurse as to 
value of services of sister and hus¬ 
band was not error.—Whistler v. 
Bond, App., 87 &W.2d 237. 
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91. Cal.—Seib v. Mitchell, 62 P.2d 
281, 10 Cal.App.2d 91. 

92. Ala.—Moore v. Robinson, 108 
So. 233, 214 Ala. 412. 

R.I.—Sharpe v. Cole, 110 A. 385, 43 
R.I. 110. 

Usual charges 

In an action on quantum meruit 
to recover for services rendered to, 
and accepted by, defendants' aged 
and infirm testator, the admission of 
evidence showing the usual charges 
made by nurses with respect to such 
services as were rendered by plain¬ 
tiff was proper—Meador v. Patter¬ 
son, 103 S.E. 95, 25 Ga.App. 267. 

Worth of property agreed to be 
given claimant by deceased is evi¬ 
dence of value deceased placed on 
claimant’s services.—Burns v. Kiel- 
ey’s Estate, 219 N.W. 743, 242 Mich. 
668 . 

93. Conn.—Yantz v. Dyer, 181 A. 
717, 120 Conn. 600. 

Ohio.—Eckert v. Schmitt, 190 N.E. 
591, 47 Ohio App. 61. 

94. Mich.—Burns v. Kieley’s Estate, 
219 N.W. 743, 242 Mich. 668. 

95. Minn.—In re Delva's Estate, 262 
N.W. 209, 195 Minn. 192. 

96. Minn.—In re Delva's Estate, su¬ 
pra. 

Value of farm deeded to son 

In action by son against father's 
estate for services rendered, evi¬ 
dence that farm deeded to son for 
recited consideration of five thou¬ 
sand dollars was worth much more 
was competent on issue of whether 
father promised to pay for son’s 
services any amount in addition to 
value of farm in excess of five thou¬ 
sand dollars.—In re Delva’s Estate, 
supra. 
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tiff, suing for services rendered to a decedent, to 
testify. 97 

(3) Evidence as to Value of Decedent’s Es¬ 
tate 

Evidence of the wealth of a decedent or of the value 
of his estate is inadmissible in a proceeding on a claim 
against his estate where such evidence is irrelevant and 
immaterial. 

In a proceeding on a claim against a decedent’s 
estate, evidence of decedent’s wealth 98 or the val¬ 
ue of his estate 99 is inadmissible where it is ir¬ 
relevant and immaterial. However, evidence of 
this character is admissible where it is pertinent 
to the issues of the case, 1 as where there was an 
agreement to devise certain land to claimant and 
evidence of the value of such land is admitted as 
bearing on the issue of the value of services ren¬ 
dered. 2 


c. Writings 

(1) In general 

(2) Letters testamentary or of admin¬ 

istration 

(3) Inventory and appraisal 
(1) In General 

The general rules governing the admissibility of 
writings in evidence ordinarily apply in actions or pro¬ 
ceedings by or against an executor or administrator. 

Subject to the general rules of documentary evi¬ 
dence, and of best and secondary evidence, see 
Evidence §§ 623-850, the courts may and should, 
in an action or proceeding by or against decedent’s 
estate, admit writings which are competent, rele¬ 
vant, and material, 3 as in the case of accounts, 4 af¬ 
fidavits, 5 bank deposit slips, 6 checks, 7 deeds, 8 let¬ 
ters, 9 judgments or orders, 10 promissory notes, 11 
and wills or purported wills. 12 


37. Ind.—Yost v. Dunk, 106 N.E. 

644, 57 Ind.App. 151. 

24 C.J. P 863 note 65. 

98. N.C.—Sawyer v. Weskett, 160 S. 
E. 575. 201 N.C. 500. 

Vt.—Andrews v. Watkins’ Estate, 160 
A. 176, 104 Vt. 321. 
prominence and wealth of deceased 
patient are not proper elements for 
the jury’s consideration in a physi¬ 
cian’s action against the estate for! 
medical services.—Anderson v. Caulk, 
Civ.App., 5 S.W.2d 816, affirmed Caulk 1 
v. Anderson, 37 S.W.2d 1008, 120 Tex. 
253. 

99. Ind.—Plank v. Combs, 151 N.E. 
342, 84 Ind.App. 446. 

Md.—Hoy croft v. Nellis, 188 A. 20, 
171 Md.. 136. 

Mass.—Greene v. Boston Safe Deposit 

6 ITust Co., 152 N.E. 107, 255 Mass. 
51 ' 9 . 

1. Ind.—Dickover v. Owen, 151 N.E. 

249, 84 Ind.App. 463. 

Me.—Stetson v. Caverly, 175 A. 473, 
138 Me. 217. 

Admissible on issue of valne of serv¬ 
ices of financial agent 
N.J.—Goodridge v. Crew, 146 A. 39, 

7 N.J.Misc. 461. 

Financial status of decedent 

(lj Evidence of the financial status 
of decedent may he admitted.—Stid- 
han v. O’Neal’s Adm’r, 54 S-W.2d 54, 
245 Ky. 667—24 C.J. p 862 note 58. 

(2) In daughter’s action against 
father’s estate for services rendered 
to father, evidence of statements 
of bank account of father during 
years he lived with daughter and her 
husband was admissible to substan¬ 
tiate defense that deceased was able 
to and did pay for everything he 
needed and that which was furnished 
to him during such time.—Brooks v. 
Sims, 187 S.E. 254, 54 Ga.App. 71. 


2. N.C.—Norton v. McLelland, 179 

5. E. 443, 208 N.C. 137. 

Farm 

Where mother agreed with son 
that, if latter would remain on and 
work farm and care for her during 
her lifetime son should receive farm 
at her death, value of the farm was 
competent evidence as bearing on 
value of son’s services.—Riggs v. 
Riggs' Estate, 206 N.W. 508, 232 Mich. 
579. 

.3. Colo.—Thomas v. Johnson, 205 P. 
273, 71 Colo. 200. 

Iowa.—Dean v. Estate of Atwood, 
212 N.W. 371. 

24 C.J. p 863 note 76. 

4- Ala.—Jones v. Belue, 200 So. 886. 
24 C.J. p 403 notes 53-55. 

Omission of dollar sign 

In physician’s action against ad¬ 
ministrator of estate of deceased 
debtor for services rendered, state¬ 
ment of account filed in probate of¬ 
fice was admissible, notwithstanding 
| dollar "“sign” was omitted therein, 
particularly where physician’s affi¬ 
davit attached to account cleared up 
any uncertainty therein.—Jones v. 
Belue, supra. 

5. Fa.—Schupp v. Schupp, 2 A. 870, 
1 Pa.Cas. 283. 

24 C.J. p 863 note 73. 

<6. Colo.—Gavin v. KnifEen, 261 P. 

6 , 82 Colo. 448. 

7- Colo-—Gavin v. KnifEen, supra. 

8 - Ga.—Marchant v. Young, 92 S.E. 
8563, 147 Ga. 37. 

Mo.—Wandling v. Broaddus, 10 S.W. 
2d <651- 

9. Ala.—Meager v. Meager, 159 So.- 
215, 229 Ala. 680. 

Ga.—George v. Rothstein & Nelson, 
132 £LE. 414, 35 Ga.App. 126. 
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Tex.—Left v. Adams, Civ.App., 289 S. 
W. 102. 

24 C.J. p 863 note 76 [c], [d]. 

To rebut presumption, that services 
were gratuitous 

Letters of deceased evidencing in¬ 
tention that niece was to receive one 
half of estate were admissible to re¬ 
but presumption that services were 
gratuitous.—King v. Arnot, 161 N. 
E. 571, 88 Ind.App. 138. 

10. S.D.—Bright v. Ecker, 68 N.W. 
326, 9 S.D. 192. 

24 C.J. p 863 note 74. 

Probate court record 

In an action on the case against 
a personal representative to recover 
for services allegedly rendered to de¬ 
ceased, admission of probate court 
record of deceased’s estate should 
be allowed only with caution. No in¬ 
flexible rule as to admission of pro¬ 
bate court record can be safely laid 
down, but each situation must be 
dealt with as it arises, on its own 
peculiar circumstances.—Paradise v. 
Rick, 7 A. 2d 713, 63 R.I. 207. 

11. Ga.—Lovvorn v. Favor, 149 S.E. 
721, 40 Ga.App. 386. 

Ill.—Lyons v. Ernst's Estate, 265 
Ill.App. 127. 

Pa.—Dunlap v. Franklin Trust Co., 
100 Pa.Super. 174. 

24 C.J. p 863 note 76 [b]. 

12. Cal.—Corato v. Corato’s Estate, 
255 P. 825, 201 Cal. 155. 

Conn.—Brown v. Goodwin, 147 A. 

673, 110 Conn. 217. 

24 C.J. p 863 note 75, p 403 note 60. 
Admission to show recognition of 
claim 

An instrument intended as a will, 
but insufficient, was admissible, in 
an action by the intended beneficiary 
against the estate of deceased to re¬ 
cover for services rendered during his- 
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On the other hand, the courts may and should ex¬ 
clude writings which are incompetent, irrelevant, 
or immaterial, 13 as in the case of certificates of 
deposit, 14 checks, 15 deeds, 16 financial statements, 17 
letters, 18 promissory notes, 19 telegrams, 20 and wills 
or purported wills. 21 A written agreement be¬ 
tween an executrix and claimant against the es¬ 
tate, which recited that claimant claimed a certain 
sum without interest, which claim was not prej¬ 
udiced by the agreement, is not admissible as an 
agreement not to claim interest or as an estoppel 
from claiming interest. 22 

Receipts and vouchers given or taken by a rep¬ 
resentative or his decedent are admissible in ac¬ 
tions by or against the representative 23 to show 
payments made by him or his decedent, 24 provided 
such receipts are connected with the matter in is¬ 
sue by other evidence. 25 

(2) Letters Testamentary or of Administra¬ 
tion 

Properly authenticated letters testamentary or of ad¬ 


ministration, or certified copies thereof, are admissible in 
actions by or against decedents’ estates for the purpose 
of showing the authority of the personal representative. 

In actions by or against a personal representa¬ 
tive his letters testamentary or of administration, 26 
properly authenticated by the official seal of the 
probate court, 27 or certified copies thereof, 28 are 
admissible as evidence, at least in any court in the 
state in which they were granted, 29 for the purpose 
of showing the representative's authority, even 
though the letters were granted on a defectively 
verified petition. 30 In ejectment by an executor 
or administrator, his letters are admissible, although 
they do not mention realty, for they prove his ap¬ 
pointment, and the law clothes him with author¬ 
ity. 31 

It may also be proper to admit the application 
for letters, the decree of appointment, and related 
papers where they are relevant and material to 
the issues involved. 32 

(3) Inventory and Appraisal 

The inventory and appraisal of a decedent’s prop¬ 


lifetime, as a recognition by deceased 
of the value of the services of plain¬ 
tiff and as a declaration of his pur¬ 
pose and intention to pay her for the 
same.—Mayborne v. Citizens’ Trust & 
Savings Bank, 188 P. 1034, 46 Cal.App. 
178. 

13. Ill.—Harry Goldstine Realty Co. 
v. Crilly, 13 N.E.2d 118, 293 .Ill. 
App. 631. 

Ind.—Moslander v. Moslander’s Es¬ 
tate, App., 38 N.E.2d 268. 

R.I.—Paradise v. Rick, 7 A.2d 713, 
63 R.I. 207. 

24 C.J. p 403 note 52 [a], [b]. 

14. Mo.—Helsley v. Ferguson, 67 S- 
W.2d 103, 228 Mo.App. 386. 

15. Me.—Perlin v. Rosen, 164 A. 625, 
13.1 Me. 481. 

Mo.—Helsley v. Ferguson, 67 S.W.2d 
103, 228 Mo.App. 386—Kneuven v. 
Berliner’s Estate, App., 54 S.W.2d 
494. 

24 C.J. p 403 note 64. 

Checks payable to administrator 
Checks drawn by the debtor on a 
bank, with its stamp of payment 
thereon, which were payable to the 
order of the administrator in his own 
name, and indorsed by him both in¬ 
dividually and in his representative 
capacity, are not admissible in evi¬ 
dence to show payment of a particu¬ 
lar debt, without proof that the 
checks were given in payment of it, 
or evidence connecting them with 
it.—Simmons v. Thornton, 36 S.E. 
€85, 111 Ga. 239. 

16. Colo.—London Option Gold Min¬ 
ing Co. v. Dempsey, 66 P.2d 327, 
100 Colo. 156. 

17- Wash.—Blouen v. Quimpere Can¬ 


ning Co., 247 P. 940, 139 Wash. 
436. 

18. Cal.—Dabney v. Dabney, 51 P.2d 

108, 9 Cal.App.2d 665—White v. 

Deering, 177 P. 516, 38 Cal.App. 
433. 

Conn.—Duvall v. Birden, 198 A. 255, 
124 Conn. 43. 

Utah.—Clayton v. Ogden State Bank, 
26 P.2d 545, 82 Utah 564. 

19. Wash.—Blouen v. Quimpere Can¬ 
ning Co., 247 P. 940, 139 Wash. 436. 

Wis.—Wallschlaeger v. Wallschlae- 
ger’s Estate, 205 N.W. 402, 187 Wis. 
640. 

Undelivered note unconnected with 
transaction 

Unless some connection is shown 
between an undelivered past due note 
found in decedent’s possession and an 
alleged liability of decedent to payee 
named in the note, the note is not 
I evidence of such liability.—Walbridge 
v. Little, 113 A. 421, 270 Pa. 175. 

20. Utah.—Clayton v. Ogden State 
Bank, 26 P.2d 545, 82 Utah 564. 

21. N.C.—Burton v. Styers, 186 S. 
E, 248, 210 N.C. 230. 

24 C.J. p 863 note 75 [b], [c], p 403 
note 63. 

22. Ga.—Wardlaw v. Frederick, 79 
S.E. 523, 13 Ga.App. 594. 

23. Mich.—Kimball v. Kimball, 16 
Mich. 211. 

24 C.J. p 863 note 70. 

24. N.C.—Melvin v. Stephens, 82 N.C. 

. 283. 

24 C.J. p 863 note 71. 

25. Ala.—Field v. Bevil, 12 Ala. 608. 
24 C.J. p 863 note 72. 
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26. Mich—Warn v. Flint, 104 N.W. 
37, 140 Mich. 573. 

24 C.J. p 864 note 78. 

27. Md.—Tuck v. Boone, 8 Gill 187. 
N.Y.—Maloney v. Woodin, 11 Hun 

202 . 

24 C.J. p 864 note 79. 

28. Mich.—Farrand v. Caton, 37 N. 
■ W. 199, 69 Mich. 235. 

24 C.J. p 864 note 80. 

29. Va.—Dickinson v. McCraw, 4 
Rand. 158, 25 Va. 158. 

24 C.J. p 864 note 81. 

30. N.Y.—Shaw v. New York Cent. 
& H. R. R. Co., 91 N.Y.S. 746, 
101 App.Div. 246. 

31. Ga.—Lamar v. Sheffield, 66 Ga. 
710. 

Actions by representative to recover 
possession of decedent’s realty see 
supra § 258. 

32. Ga.—Shadburn Banking Co. v. 
Streetman, 179 S.E. 377, 180 Ga. 
500, 99 A.L.R. 854. 

Showing history of case 

Where administratrix withdrew in¬ 
testate's bank deposit and applied 
it to her individual claim, in suit 
by administrator who supplanted ad¬ 
ministratrix to recover amount with¬ 
drawn, application for letters of ad¬ 
ministration, administratrix’ inter¬ 
vention, and decree appointing plain¬ 
tiff administrator were admissible as 
part of history of case, and to prove 
that plaintiff was duly qualified ad¬ 
ministrator, and administratrix' inter¬ 
vention was also admissible to show 
her construction of agreement with 
intestate on which she based her 
claim.—Shadburn Banking Co. v. 
Streetman, supra. 
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erty are admissible for or against the personal repre¬ 
sentative for the purpose of releasing him from lia¬ 
bility for certain assets or of charging him therewith. 

An inventory and appraisal of decedent's estate 
duly made and returned by a representative, 33 or a 
certified copy thereof from the record, 34 is admis¬ 
sible for or against the representative, either for 
the purpose of releasing him from liability for cer¬ 
tain assets, or of charging him therewith, although 
the inventory or appraisement may be excluded 
where it is not pertinent to the issues. 35 

The parties in adverse interest seeking to charge 
the representative or his estate may prove the 
facts purporting to be shown by such inventory 
without reference to it. 36 

§ 786. Weight and Sufficiency 

a. In general 

b. Liabilities of estate 


§ 786 

c. Admissions of executor or adminis¬ 

trator 

d. Proof of representative capacity 
a. In General 

The general rules governing the weight and suffi¬ 
ciency of evidence in civil actions ordinarily apply in ac¬ 
tions by or against executors or administrators. 

The general rules governing the weight and suf¬ 
ficiency of evidence in civil actions, see Evidence 
§§ 1016-1050, ordinarily apply in actions by or 
against personal representatives. 37 The party hav¬ 
ing the affirmative of an issue must prove it by a 
fair preponderance of the evidence, 33 and evidence 
amounting merely to surmise and conjecture will 
not carry the case or an issue to the jury. 33 

The sufficiency of the evidence in particular cas¬ 
es will be determined in accordance with such gen¬ 
eral rules, the nature of the matter to be proved, 
and the circumstances of the case; 40 and the courts 
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33. Ga.—Thompson v. Thompson, 3 
S.E. 261, 77 Ga. 692. 

24 C.J. p 864 note 85. 

Evidences of debt ■bearing’ appraisal 
endorsement 

In an administrator’s action for 
money due estate, evidences of debt 
bearing appraisal indorsement re¬ 
quired by Code 1913 c 85 § 12, § 3999, 
are properly admitted, and constitute 
sufficient proof of appraisement, even 
though appraisers may have been 
appointed in a county other than con¬ 
templated by law, the place of ap¬ 
praisement not being of the essence 
of the statutory requirement.—Colley 
v. Calhoun, 109 S.E. 484, 89 W.Va. 
399. 

34. Ala.—Glover v. Hill, 4 So. 613, 
85 Ala. 41. 

24 C.J. p 865 note 86. 

35. Nev.—Onesti v. Samoville, 233 P. 
846, 48 Nev. 441. 

Tex.—Moore v. Rice, Civ.App., 110 
S.W.2d 973—Gray v. Cheatham, Civ. 
App., 52 S.W.2d 762. 

When inventory inadmissible 

In action by seller for value of 
furniture, against executor, the Ap¬ 
praisement filed in the matter of the 
estate was properly admitted, but the 
inventory was improperly admitted, 
as the question was the amount due, 
not the delivery of furniture, which 
was admitted, and as inventory con¬ 
tained statement of other property 
than that purchased from plaintiffs.— 
Onesti v. Samoville, 233 P. 846, 48 
Nev, 441. 

36. Ala.—McDonald v. Jacobs, 77 
Ala. 524. 

Ga.—Park v. Mullins, 53 S.E. 568, 
124 Ga. 1072. 

37. N.Y.—Machowiak v. Sek, 13 N. 
Y.S.2d 910. 


38. N.Y.—Machowiak v. Sek, supra. ’ 
Amount due estate 

In administrator’s action to re¬ 
cover money allegedly deposited with 
defendant by deceased, testimony of 
witness that deceased had told her 
that he had only ninety dollars left 
with defendant established, by a fair 
preponderance of the evidence, the 
fact that defendant did not owe de¬ 
ceased more than ninety dollars.— 
Machowiak v. Sek, supra. 

Payment to decedent 

In administrator’s action to recov¬ 
er money allegedly deposited with 
defendant by deceased evidence that 
deceased had expressed an intention 
to collect from defendant the money 
owing to him when he went to cer¬ 
tain place, and that he did go to 
that place, was insufficient to au¬ 
thorize trial court to assume that de¬ 
ceased actually did collect the money. 

-Machowiak v. Sek, supra. 

Clear and convincing proof 

(1) Where grantors delivered deed 
to grantee’s father who claimed some 
interest in the land, evidence of fa¬ 
ther’s interest, if any, would be re¬ 
quired to be clear and convincing 
in suit by grantee’s widow and child 
against grantee’s father, individual¬ 
ly and as administrator to compel de¬ 
livery of the deed.—Hamilton v. Ham¬ 
ilton, 134 S.W.2d 959, 281 Ky. 5. 

(2) Administratrix, suing maker 
and others for accounting on ground 
of conspiracy to conceal note and 
fact of nonpayment, must establish 
facts by clear and convincing proof. 
—Hogg v. Hohmann, 162 N.E. 209, 330 
Ill. 589. 

39. N.D.—Rulon v. Hollihan, 270 N. 

W. 349, 67 N.D. 143. 

4a Ark.—Galloway v. Davis, 146 S. 
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W.2d 536, 201 Ark. 693—Rutherford 
v. Casey, 77 S.W.2d 58, 190 Ark- 
79. 

Cal.—Paddon v. Paddon, 28 P.2d 669. 
219 Cal. 665—California Pac. Title 
& Trust Co. v. Crocker First Nat- 
Bank, 21 P.2d 475. 131 Cal.App- 
487—Griswold v. Frame, 191 P. 962. 
48 Cal.App. 178. 

Conn.—Hewitt v. Sanborn, 130 A. 472, 
103 Conn. 352. 

Ga.—Young v. Wilson, 187 S.E. 44, 
183 Ga. 59—Gullatt v. Thompson, 6 
S.E.2d 447, 61 Ga.App. 253—Cald¬ 
well v. Caldwell, 1 S.E.2d 764, 59 
Ga.App. 637—May v. Smith, 194 S. 
E. 46, 56 Ga.App. 782—Coastal Pub¬ 
lic Service Co. v. Mordecai, 174 S- 
E. 147, 49 Ga.App. 60. 

Ill.—Hogg v. Hohmann, 154 N.E. 457, 
323 Ill. 545—Lange v. Bristle, 27 N. 
E.2d 876, 304 Ill.App. 636—Baruski 
v. Warnis, App., 20 N.E.2d 615— 
Ashford v. Ashford, 3 N.E.2d 169, 
284 Ill.App. 657—In re Jones’ Es¬ 
tate, 274 Ill.App. 616—Berghoff v. 
Cummings, 225 Ill.App. 1. 

Ind.—Richard v. Marshall County 
Trust & Savings Co., 143 N.E. 152, 
195 Ind. 540—Souder v. Rude, 193 
N.E. 916, 99 Ind.App. 660. 

Iowa.—Selby v. Shriver, 298 N.W. 
878—Peterson v. Citizens State 
Bank of Hopkinton, 290 N.W. 546, 
228 Iowa 219—Healey v. Allen, 290 
N.W. 71, 228 Iowa 1303, rehearing 
denied and opinion supplemented 
293 N.W. 883, 228 Iowa 1303—Level 
v. Church of Christ, 251 N.W. 709, 
217 Iowa 317—Lusby v. Wing, 224 
N.W. 554, 207 Iowa 1287—Wilson 
v. Norris, 216 N.W. 46, 204 Iowa 
867. 

Kan.—Wollard v. Home State Bank, 
247 P. 868, 121 Kan. 474, error 
dismissed and certiorari denied 
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have passed on the sufficiency of evidence with re¬ 
spect to such matters as the alienation of estate 
property, 41 the closing of the administration of an 
estate, 42 confidential relations, 43 consideration, 44 
the death of decedent, 45 fraud, 46 good faith, 47 the 


individual or representative capacity in which an 
executor or administrator acted, 48 insolvency, 49 
loans, 50 the mental capacity of decedent 51 or of 
the representative of the estate, 52 malfeasance or 
negligence of an executor or administrator, 53 own- 


Conley v. Wollard, 47 S.Ct. 572, 
273 U.S. 674, 71 L.Ed. 834. 

Ky.—Long's Ex'rs v. Bischoff, 127 S. 
W.2d 851, 277 Ky. 842—Justice’s 
Adm’r v. Hopkins, 88 S.W.2d 688, 
261 Ky. 681—Franklin Fire Ins. Co. 
of Philadelphia v. Cook's Adm'r, 
287 S.W. 553, 216 Ky. 15—Fields' 
Adm'r v. Perry County State Bank, 
282 S.W. 555, 214 Ky. 24. 

La.—Succession of Saur v. Saur, 82 

So. 885, 145 La. 767. 

Mich.—Minnesota Loan & Trust Co., 
of Minneapolis, Minn., v. Cole, 214 
N.W. 135, 239 Mich. 290—Vander 
Veen v. Corrigan, Hilliker & Cor¬ 
rigan, 201 N.W. 216, 229 Mich. 18. 
Mo.—Thompson v. McCune, 63 S.W.2d 
41, 333 Mo. 758—Courtney's Estate 
v. Lanznar's Estate, App., 296 S. 
W. 269. 

Mont.—Gray v. Grant, 206 P. 410, 
62 Mont. 452. 

N.J.—Rudensey v. Hoffman, 177 A. 

433, 13 N.J.Misc. 259. 

N.Y.—Luria*v. Be Witt, 179 N.Y.S. 

695, 190 App.Div. 266. 

Ohio.—Hause v. Coblentz, 153 N.E. 

255, 22 Ohio App. 17. 

Okl.—Oklahoma Nat. Bank of Cush¬ 
ing v. Keller, 256 P. 34, 124 Okl. 
280—Kolb v. Wagner, 252 P. 34, 
123 Okl. 142. 

Or.—Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 A.L.R. 855—Mace v. 
Timberman, 251' P. 763, 120 Or. 
144. 

Pa.—See Yontz v. Yontz, 51 Dauph. 
Co. 126. 

R. I.—Couture v. Industrial Trust Co., 
19 A.2d 772—Stead v. Warner, 125 
A. 272. 

S. C.—Beckwith v. McAlister, 162 S.E. 
623, 165 S.C. 1. 

Tex.—Calvin v. Olschewske, Civ.App., 
62 S.W.2d 574, affirmed Boddeker 
v. Olschewske, 94 S.W.2d 730, 127 
Tex. 598—Kerens Nat. Bank v. 
Stockton, Civ.App., 61 S.W.2d 572, 
reversed on other grounds 94 S.W. 
2 d 161, 127 Tex. 326—Ogden v. 
Shropshire & Adkins, Civ.App., 37 
S.W.2d 249, error refused—Reyn¬ 
olds v. Reynolds, Civ.App., 224 S. 
W. 382—West Texas Bank & Trust 
Co. v. Matlock, Civ.App., 172 S.W. 
162, reformed on other grounds. 
Com.App., 212 S.W. 937. 

Vt.—Barber v. Stratton, 10 A.2d 211, 
111 Vt. 43—Walker v. Hendee, 137 
A. 333, 100 Vt. 360—Woodbury's 
Adm’r v. Hendee, 137 A. 332, 100 
Vt. 357—Reed v. Hendee, 137 A. 
•329, 100 Vt. 351—Bancroft v. Vail, 
115 A. 224, 95 Vt. 304. 


Va.—Truslow v. Ball, 186 S.R 71, 
166 Va. 608. 

24 C.J. p 865 notes 89, 90, p 866 notes 
92-94. 

41. Okl.—Aultman & Taylor Machin¬ 
ery Co. v. Fuss, 207 P. 308, 86 
Okl. 168. 

Evidence supporting verdict for ad¬ 
ministrator 

In an administrator's action for 
damages for alienation of certain 
property belonging to the estate prior 
to his appointment, evidence was suf¬ 
ficient to support a verdict for plain¬ 
tiff that the property had been alien¬ 
ated within the meaning of Rev.L. 
1910 5 6324.—Aultman & Taylor Ma¬ 
chinery Co. v. Fuss, supra, 

42. Tex.—W. T. Carter & Bro. v. 
Bendy, Civ.App., 251 S.W. 265. 

43. Cal.—Hatch v. Penzner, 113 P. 
2d 295, 44 Cal.App.2d 874. 

44. Cal.—Abbey v. Zimmerman, 55 
P.2d 903, 12 Cal.App.2d 311—Gris¬ 
wold v. Frame, 191 P. 962, 48 Cal. 
App. 178. 

D.C.—Fidelity & Deposit Co. of Mary¬ 
land v. McQuade, 123 F.2d 337, 
74 App.D.C. 383. 

Iowa.—Healey v. Allen, 293 N.W. 
883, 228 Iowa 1303, denying rehear¬ 
ing and supplementing 290 N.W. 
71, 228 Iowa 1303—Markworth v. 
State Sav. Bank of Woden, 251 N. 
W. 857, 217 Iowa 341. 

Okl.—Barrett v. Steele, 117 P.2d 1020. 
W.Va.—Baker v. Bank of Milton, 6 
S.E.2d 7, 121 W.Va. 682. 

45. Decree appointing representative 
is prima facie proof of the death of 
testator or intestate. 

Tex.—Fischer v. Giddings, 95 S.W. 

33, 43 Tex.Civ.App. 393. 

Wash.—Wagner v. Alderson, 157 P. 
476, 91 Wash. 157. 

46. U.S.—Wilson v. Day, Idaho, 260 
F. 788, 171 C.C.A. 514, affirming, 
D.C., Cardoner v. Day, 253 F. 572. 

La.—Freeman v. Woods, App., 1 So. 
2d 134. 

Okl.—Hutson v. McConnell, 281 P. 
760, 139 Okl. 240. 

Wash.—Nimey v. Nimey, 45 P.2d 
949, 182 Wash. 194. 

Evidence showing fraud practiced on 
decedent 

In action by special administratrix 
to set aside transfers of property by 
decedent to daughter and son-in-law 
on ground that transfers had been 
procured by “fraud", it was not nec¬ 
essary to prove that decedent was 
insane or totally incompetent to jus¬ 
tify cancellation of transfers, and 
evidence of mental and physical 
weakness as result of physical ail¬ 
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ments and chronic alcoholism, or 
both, coupled with confidential rela¬ 
tionship between decedent and daugh¬ 
ter, and lack of consideration for 
transfers, was sufficient to support 
findings and judgment for plaintiff. 
—Hatch v. Penzner, 113 P.2d 295, 
44 Cal.App.2d 874. 

47. Fla.—Johnston v. Thomas, 111 
So. 541, 93 Fla. 67. 

48. Iowa.—Tibbals v. Sanborn, 191 
N.W. 799, 195 Iowa 172. 

Ky.—Walker v. Reichert, 72 S.W. 2d 
428, 254 Ky. 759. 

Or.—Gilbert v. Branchflower, 231 P. 
982, 114 Or. 508. 

49. Ind.—Pierson v. Simmons, 12 N. 
E.2d 369, 104 Ind.App. 521. 

Inventory as evidence of solvency see 
infra this subdivision text and note 
74. 

50. U.S.—Herbert v. Sullivan, D.C. 
N.H., 37 F.Supp. 468. 

Ill.—Ayres v. McKellar, 16 N.E.2d 
191, 296 Hl.App. 640. 

Ky.—Rosenham's Ex'r v. Bruens, 238 
S.W. 740, 194 Ky. 290. 

Me.—Perlm v. Rosen, 168 A. 780, 132 
Me. 187. 

Mich.—Cook v. Lake, 291 N.W. 56, 292 
Mich. 689. 

Mo.—Weir v. Carter's Estate, App., 
224 S.W. 147. 

N.Y.—Tiver v. Heller, 17 N.Y.S.2d 
59, 173 Misc. 333. 

N.D.—Hieb v. Hoff, 179 N.W. 696, 
46 N.D. 456. 

Pa.—Goldberg v. Wine, 192 A. 252, 
326 Pa. 335. 

Tex.—Ferguson v. Ferguson, Civ. 

App., 13 S.W.2d 456, error refused. 
Statement of deceased regarding loan 
Even if deceased told her sons 
three days before her death that she 
had loaned one thousand dollars to 
defendant and instructed them to 
collect it, such statement would be 
but evidence, to be weighed with oth¬ 
er evidence in action by executors 
of deceased’s estate against defend¬ 
ant to recover loan.—Prestoff v. Slip- 
kowski, 16 A.2d 581, 127 Conn. 713. 

51. Ill.—Hogg v. Hohmann, 154 N.E. 
457, 323 Ill. 545. 

N.H.—Harvey v. Provandie, 141 A. 
136, 83 N.H. 236. 

52. Ky.—Lynch v. Dunn's AdmT, 270 
S.W. 468, 208 Ky. 15. 

53. Ariz.—Clark v. Sears, 108 P.2d 
559, 56 Ariz. 404. 

Ky.—Clark v. Clark's Adm'r, 70 S. 

W.2d 15, 253 Ky. 697. 

Mich.—Patchel v. Thompson's Estate, 
193 N.W. 852, 223 Mich. 361. 

N.Y.—In re Walsh’s Estate, 256 N. 
Y.S. 870, 143 Misc. 223, affirmed In 
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ted to file or exhibit any inventory; 66 by showing 1 
that a judgment had been rendered in his favor; 67 
or where an executor, who is sole residuary legatee 
gives bond to pay all debts and legacies, his ap¬ 
pointment and the giving of such bond. 68 The 
mere signing of a note by executors is prima facie 
evidence of assets in their hands sufficient to pay 
it, and they are personally liable unless they show 
that such assets are insufficient. 69 

A plea of plene administravit is sustained by 
proof that the legal assets had been fully adminis¬ 
tered, 70 and this can be shown only by regular pro¬ 
bate proceedings. 71 

In an action to recover lemd under a statute au¬ 
thorizing the representative to recover possession 
of any part of an estate from the heirs or their 
purchasers, when necessary for the purpose of pay¬ 
ing debts or making distribution, an order of sale 
granted by the court of ordinary is at least prima 
facie evidence that such sale was necessary to pay 
debts, and is sufficient to sustain a verdict for so 


re Walsh’s Will, 259 N.Y.S. 975, 236 
App.Div. 809, reargument denied 
260 N.Y.S. 968, 236 App.Div. 854. 

24 C.J. P 866 notes 98, 99. 

54. Cal.—Monnette v. Title Insur¬ 
ance & Trust Co., 290 P. 668, 107 
Cal.App. 313. 

Ill.—Hogg v. Hohmann, 154 N.E. 457, 

323 Ill. 545. 

Iowa.—Coon v. Luce, 205 N.W. 647. 

La.—Succession of McBumey, 111 So. 

86, 1 62 La. 758. 

Possession as evidence of ownership 

(1) Possession of property is pri¬ 
ma facie evidence of ownership where 
the issue arises in a suit by or 
against the representative of dece¬ 
dent’s estate. 

Tenn.—Cheek v. Wheatly, 11 Humphr. 

556. 

W.Va.—Woodyard v. Sayre, 111 S.E. 

313, 90 W.Va. 547. 

(2) In action for conversion, pos¬ 
session by heirs of personal property 
of deceased alleged to have been 
converted fraudulently is insufficient 
in itself to establish ownership.— 

Nolan v. Mathis, 272 P. 868, 134 Okl. 

79. 

Evidence held insufficient to show 
right of possession 
Ga.—Hodges v. Stuart Lumber Co., 

79 S.E. 462, 140 Ga. 569. 

To sustain plea of property in de¬ 
fendant as administrator the evi¬ 
dence should be such that the jury 
should believe from it not only that 
defendant was defending as admin¬ 
istrator in good faith, but also that 
the property in controversy belonged 
to the estate of his intestate, and 
not plaintiff.—Prewitt v. Lambert, 

34 P. 684, 19 Colo. 7. 

873 


Particular kinds of property 

(1) Check.—Smith v. Moore, 133 
N.E. 837, 77 Ind.App. 455. 

(2) Furniture.—Clark v. Clark’s 
Adm’r, 70 S.W.2d 15, 253 Ky. 697. 

(3) Stock certificates and govern-1 
ment bonds.—Hogg v. Hohmann, 154 
N.E. 457, 323 Ill. 545. 

(4) Violin.—Jones v. Boyd, 11 

Tenn.App. 530. 

55. Ky.—Snead's Ex'x v. Jenkins, 10 
S.W.2d 282, 225 Ky. 832—Taylor 
v. Willis, 273 S.W. 464, 209 Ky. 696. 

56. Iowa.—Slezak v. Krisinger, 210 
N.W. 436, 202 Iowa 422. 

Okl.—Vaughan v. Burt, 278 P. 630, 
137 Okl. 136. 

Pa.—Brock v. Real Estate-Land Title 
& Trust Co., 178 A. 146, 318 Pa. 49. 

57. Pa.—Brock v. Real Estate-Land 
Title. & Trust Co., supra. 

58. Ky.—Kentucky Glycerine Co. v. 
Clouse, 219 S.W. 788, 187 Ky. 484. 

59. Tex.—Thrasher v. Novy, Civ. 
App., 138 S.W. 2d 124. 

60. Cal.—Henderson v. Electric Loop 
Land Co., 274 P. 445, 96 Cal.App. 
576. 

Ga.—Jarecky v. Arnold, 182 S.E. 66, 
51 Ga.App. 954—Hearn v. Weath¬ 
ers, 126 S.E. 877, 33 Ga.App. 503. 
La.—Hall v. Courtney, 165 So. 458, 184 
La. 80. 

Mich.—Leute v. Bird, 268 N.W. 799, 
277 Mich. 27. 

N.Y.—Pawluk v. Welichkoff, 296 N. 

Y.S. 156, 251 App.Div. 778. 

Utah.—Bingham v. Walker Bros., 
Bankers, 283 P. 1055, 75 Utah 149. 

61- Ark.—Potts v. Brotherton, 124 
S.W.2d 5, 197 Ark. 556. 


Mo.—Oliver v. McFarland, App., 282 
S.W. 735. 

prima facie proof that suit is barred 
In action against a maker’s admin¬ 
istratrix on a note, testimony by* 
plaintiff that maker died in 1935 or 
1936 was not prima facie proof that 
action brought on May 17, 1937, was 
barred by statute requiring suits 
against personal representatives to be 
brought within eighteen months from 
date of qualification.—McDonald v. 
McFadden, 118 S.W.2d 895, 22 Tenn. 
App. 123. 

62. Mass.—W edgwood v. Eastern 
Commercial Travelers Accident 
Ass’n, 32 N.E.2d 687, 308 Mass. 463. 

63. S.C.—Ciples v. Alexander, 5 S. 
C.L. 558. 

64. Pa.—Zimmerman v. Zimmerman, 
47 Pa. 378. 

65. Mass.—FitOh v. Randall, 4 N.E. 
182, 163 Mass. 381. 

66. Conn.—Knapp v. Hanford, 7 
Conn. 132. 

Ky.—Stephens v. Barnett, 7 Dana 
257. 

67. Vt.—Blodgett v. Brinsmaid, 7 Vt. 

9. 

24 C.J. p 871 note 48. 

68. Mass.—Jones v. Richardson, 5 
Mete. 247. 

24 C.J. p 871 note 49.' 

6©. N.Y.—Sullivan v. Rosson, 148 N. 
Y.S. 611. 

70. Ky*—Cloudas v. Adams, 4 Dana 
603. 

Plea of plene administravit see su¬ 
pra § 764. 

171. Me.—Woodbridge v. Tilton, 24 
A. 582, 84 Me. 92. 


ership of property, 54 partnership of decedent, 65 
payment, 56 ratification by an executor or adminis¬ 
trator, 57 a rental agreement, 58 the right to sue an 
administrator in his representative capacity, 59 set¬ 
off and counterclaim, 60 the statutes of limitation 
and nonclaim, 61 and waiver. 62 The acknowledg¬ 
ment by an administrator that an account is just 
is not sufficient evidence to warrant a judgment de 
bonis testatoris. 63 

A will directing payment of a debt alleged to be 
due to the testator, within a certain time, is not in 
itself such evidence of the indebtedness as will sup¬ 
port an action of assumpsit thereon by the execu¬ 
tor. 64 

As to assets . Where, in an action against a per¬ 
sonal representative, the existence of assets is in 
issue, a prima facie case is made out as to their 
existence by showing that the representative had 
filed an inventory showing more assets in his hands 
than the amount sued for; 65 by showing that he 
had received property of the estate and had omit- 
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much of the land sued for as is embraced in such 
order, 72 but is not sufficient to sustain a verdict for 
the parcels to which the order does not relate. 73 

An inventory of the 'estate is prima facie evi¬ 
dence of the solvency of those stated therein to 
owe the estate, 74 and of the fact that such per¬ 
sons are indebted to the estate. 75 

b. Liabilities of Estate 

(1) In general 

(2) Corroboration 

(3) Board, lodging, and services ren¬ 

dered to decedent 

(1) In General 

While there are differences in judicial expression re¬ 
garding the degree of proof necessary to establish a 
claim against a decedent's estate, it may be stated that 
such claims are subject to careful scrutiny and should be 
proved by at least a preponderance of the evidence. 

A claimant proceeding against a decedent’s es¬ 
tate must prove his case by at least a preponderance 


of the evidence. 76 Some authorities hold that there 
is no difference between the degree of proof nec¬ 
essary to establish a claim against a decedent s es¬ 
tate and that required in any other civil proceed¬ 
ing, 77 and that a preponderance of the evidence 
is sufficient, 78 although in this connection it has 
been said that the trier of the facts, in determining 
whether a preponderance exists, must keep in mind 
that the alleged promiser is dead and therefore 
unable to speak, 79 that an action of this kind must 
be maintained by evidence which is more cogent 
than such as would suffice to sustain an action 
against a living person, 80 and that, while a pre¬ 
ponderance of evidence is sufficient to support an 
action on a claim, to make out such preponderance 
the evidence should be clear and convincing. 81 
Where the claim is stale and long withheld from 
prosecution until after the death of the alleged 
obligor, it must be established with more than rea¬ 
sonable certainty and the unfavorable presump¬ 
tion created by the delay can be removed only by 
peculiarly strong and exceptionally conclusive tes- 


72. Ga.—Dixon v. Rogers, 35 S.E. 
781, 110 Ga. 590. 

73. Ga.—Dixon v. Rogers, supra. 

74. N.C.—Grant v. Reese, 94 N.C. 
720. 

Operation and effect of inventory see 
supra § 138. 

75. Pa.—Rittenhouse v. Levering, 6 
Watts & S. 190. 

76. Miss.—Nicholson v. Dent, Rob¬ 
inson & Ward, 198 So. 552, 189 
Miss. 658—Martin v. De Jarnette, 
187 So. 202. 

N.Y.—In re Wood’s Will, 201 N.Y.S. 
71*6, 207 App.Div. 41—In re South¬ 
ard’s Estate, 270 N.Y.S. 85, 150 
Misc. 248—In re Quinn’s Estate, 254 
N.Y.S. 710, 142 Misc. 481—In re 
Gentry’s Estate, 249 N.Y.S. 296, 
139 Misc. 759—In re Toukatley’s 
Estate, 203 N.Y.S. 175, 122 Misc. 
120—Taylor v. Dutton, 13 N.Y.S.2d 
980. 

Ohio.—Corbin v. Bort, App., 35 N.E.2d 
984. 

R.I.—Armour v. Doonan, 180 A. 333, 
55 R.I. 243—Armour v. Doonan, 181 
A. 927. 

Va.—Varner’s Estate v. White, 140 S. 
E. 128, 149 Va. 177. 

Difficulties as excusing lack of ade¬ 
quate proof 

The difficulty in making necessary 
proof on claim against decedent’s es¬ 
tate for legal services because of the 
incompetency of members of the 
claimant law firm to testify against 
the estate did not dispense with the 
necessity for the proof.—Nicholson 
v. Dent, Robinson & Ward, 198 So. 
£52, 189 Miss. 658. 


Preponderance of evidence sufficient- 
ly shown 

Wash.—Osterhout v. Myers, 27 P.2d 
1074, 175 Wash. 616. 

77. N.Y.—In re Hopler’s Estate, 236 
N.Y.S. 514, 134 Misc. 857—Crofcer 
v. New York Trust Co., 205 N.Y. 
S. 761, 123 Misc. 460, affirmed 215 
N.Y.S. 833, 216 App.Div. 832, re¬ 
versed on other grounds 156 N.E. 
81, 245 N.Y. 17. 

Same evidence as though obligor were 
‘alive 

Claims against decedent’s estate 
need not be proved by written evi¬ 
dence or evidence of a kind differ¬ 
ent from that which would be re¬ 
quired if decedent were alive, but 
only a fair preponderance of evidence 
is necessary.—In re Jones’ Ex'r, 201 
N.Y.S. 270, 121 Misc. 356, affirmed 
203 N.Y.S. 935, 208 App.Div. 780. 

78. Neb.—In re Tyler, 256 N.W. 518, 
127 Neb. 681, affirming and amend¬ 
ing 253 N.W. 672, 126 Neb. 534. 

N.Y.—Caldwell v. Lucas, 135 N.E. 
321, 233 N.Y. 248, modifying Fris- 
bie v. Lucas, 183 N.Y.S. 308, 192 
App.Div. 583, and, motion to recall 
remittitur and vacate decision 
granted Caldwell v. Lucas, 135 N. 
E. 968, 233 N.Y. 682—In re 

O’Beirne’s Estate, 21 N.Y.S.2d 97, 
259 App.Div. 1047—In re Grismer’s 
Will, 232 N.Y.S. 440, 225 App.Div. 
804, modified on other grounds 232 
N.Y.S. 762, 225 App.Div. 816—In 
re Fee’s Estate, 271 N.Y.S. 608, 151 
Misc. 410—In re Aldridge’s Estate, 
240 N.Y.S. 215, 135 Misc. 442—In 
re Seifried’s Estate, 224 N.Y.S. 
275, 130 Misc. 229—In re Otis' Es¬ 
tate, 215 N.Y.S. 419, 126 Misc. 741. 
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Wis.—Reiss v. Utter, 180 N.W. 810, 
173 Wis. 180. 

24 C.J. p 869 note 20. 

79. N.Y.—'Ward v. New York Life 
Ins. Co., 122 N.E. 207, 225 N.Y. 
314—In re Cady’s Estate, 207 N.Y. 
S. 385, 211 App.Div. 373—In re 
Kempfs Estate, 248 N.Y.S. 247, 
138 Misc. 704—In re Green's Es¬ 
tate, 14 N.Y.S.2d 226. 

More careful scrutiny 

"For the purpose of determining 
whether such a fair preponderance 
has been established the triers of 
facts may and should more care¬ 
fully scrutinize evidence offered 
against a decedent’s estate than would 
be done if the testimony was offered 
against one who was alive to con¬ 
tradict it.”—In re Otis’ Estate, 215 
N.Y.S. 419, 423, 126 Misc. 741. 

80. N.Y.—Russell v. Amlot, 116 N. 
Y.S. 1080, 132 App.Div. 584—In re 
Barker’s Estate, 287 N.Y.S. 841, 
158 Misc. 803, affirmed 293 N.Y.S. 
199, 249 App.Div. 336, reversed on 
other grounds 18 N.E.2d 656, 279 
N.Y. 449—In re Hall’s Estate, 259 
N.Y.S. 455, 144 Misc. 616. 

81. N.Y.—In re Roos’ Estate, 230 
N.Y.S. 332, 132 Misc. 335—In re 
O’Donnell's Estate, 197 N.Y.S. 826, 
119 Misc. 580—In re Ennever, 189 
N.Y.S. 177, 116 Misc. 32. 

Xu Iowa, in an action in probate 
based on a claim against a dece¬ 
dent’s estate, an ordinary preponder¬ 
ance of evidence is sufficient and in¬ 
structions requiring plaintiff to es¬ 
tablish case by clear and satisfac¬ 
tory evidence are reversible error.— 
In re Dolmage’s Estate, 213 N.W. 
380, 204 Iowa 231. 
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timony, 82 and it has been said that claims of this 
character should be proved beyond a reasonable 
doubt. 88 Other courts have stated that the proof 
required to establish a claim against a decedent’s 
estate is something more than a preponderance 
of the evidence but something less than proof be¬ 
yond a reasonable doubt, 84 and that the correct 
rule is that the proof must be clear and convinc¬ 
ing. 85 

At any rate, it is a general rule that claims which 
might have been presented against a man during 


his life are regarded with suspicion when not pre¬ 
sented until after his death, 86 that claims against 
decedents’ estates are not necessarily established 
merely because no testimony is offered to contra¬ 
dict the evidence adduced in their support, 87 and 
that the courts may and should carefully scrutinize 
claims presented against a decedent’s estate and 
allow them only on satisfactory proof. 88 In other 
words, it is generally held that claimant must estab¬ 
lish his claim by clear and convincing evidence of 
a reasonably positive character, 89 especially where 


82. La.—Succession of Hope v. First 
Nat. Bank & Trust Co., 5 So.2d 138, 
198 La. 878. 

83. Mo.—Craddock v. Jackson, 223 
S.W. 924. 

Pa.—In rp Conrad’s Estate, 3 A.2d 
697, 333 Pa. 561. 

84. R.I.—Gallagher v. Harlow, 14 A. 
2d 663. 

85. R.I.—Gallagher v. Harlow, supra. 

86. La.—Succession of Oliver, 165 
So. 318, 184 La. 26. 

Pa.—In re Conrad’s Estate, 3 A.2d 
697, 333 Pa. 561—In re Donlevy’s 
Estate, 185 A. 740, 323 Pa. 173— 
In re Grollman’s Estate, 117 A. 348, 
273 Pa. 559—In re Gilbraith's Es¬ 
tate, 113 A. 361, 270 Pa. 288—In re 
Mays’ Estate, 15 A.2d 569, 141 Pa. 
Super. 479—In re Blumberg’s Es¬ 
tate, 175 A. 741, 115 Pa.Super. 310. 
24 C.J. p 406 note 83. 

Xiong delay in presenting or prose¬ 
cuting a claim is evidence against 
its validity, especially where claim 
is not asserted in alleged debtor’s 
lifetime and is further rebutted by 
inconsistent conduct on claimant's 
part over a term of years.—Paradise 
v. Rick, 7 A.2d 713, 63 R.I. 207- 
Armour v. Doonan, 180 A. 333, 55 R. 
I. 243—Armour v. Doonan, R.I., 181 
A. 927. 

87. Iowa.—In re Rich’s Estate, 200 
N.W. 713, 199 Iowa 902. 

R.I.—Armour v. Doonan, 180 A. 333, 
55 R.I. 243—Armour v. Doonan, 181 
A. 927. 

Inherent improbabilities 

A claim against an estate is not to 
be held as proved merely because 
there is ho direct testimony con¬ 
tradicting it, if such a claim con¬ 
tains inherent improbabilities or con¬ 
tradictions, which alone, or in connec¬ 
tion with other established facts, 
tend to prove its invalidity.—Paradise 
v. Rick, 7 A.2d 713, 63 R.I. 207. 
Rack of contradicting witness 

That estate representative cannot 
produce single witness controverting 
claimant’s proof does not require tri¬ 
al court to accept claimant’s proof.— 
In re Kempf’s Estate, 24$ N.Y.S. 247, 
138 Misc. 704. 


Uncontradieted testimony not conclu¬ 
sive against estate 
The rule that a fact testified to 
by a disinterested witness not dis¬ 
credited, -where such evidence does 
not conflict with other evidence, is 
to be taken as legally established, 
has no application to claims against 
the estates of deceased persons.—In 
re Becker's Estate, 184 N.Y.S. 57. 

88 . Cal.—In re Sherman’s Estate, 56 
P.2d 230, 5 Cal.2d 730. 

Colo.—Hathaway v. Bottenfield, 215 
P. 864, 63 Colo. 356. 

Ill.—In re Teehan’s Estate, 4 N.E. 

2d 513, 287 Ill.App. 58. 

Ky.—Simons’ Ex’r v. Simons, 71 S.W. 
2d 959, 254 Ky. 557—Drake v. Se¬ 
curity Trust Co., 263 S.W. 4, 203 
Ky. 733. 

Me.—Weed v. Clark, 109 A. 8, 118 
Me. 466. 

Nev.—Consolazio v. Summerfleld, 10 
P.2d 629, 54 Nev. 176. 

N.Y.—Hyman v. Dworsky, 267 N.Y.S. 
539, 239 App.Div. 413—In re: 

Pearse's Estate, 216 N.Y.S. 704, 217 | 
App.Div. 602, motion granted 155 j 
N.E. 900, 244 N.Y. 567—Woodmere 1 
Academy v. Moskowitz, 208 N.Y.S. 
578, 212 App.Div. 457—In re Luip- 
pold’s Estate, 262 N.Y.S. 522, 146 
Misc. 46—In re Hanrette's Estate, 
252 N.Y.S. 424, 140 Misc. 832—In re 
Stead’s Will, 16 N.Y.S.2d 370- 
In re Potter’s Estate, 7 N.Y.S.2d 
603—In re Becker's Estate, 184 N. 
Y.S. 57. 

Or.—In re Berger’s Estate, 25 P.2d 
138, 144 Or. 631. 

Pa.—In re Deal’s Estate, 184 A. 453, 
321 Pa. 484—In re Schwoyer’s Es¬ 
tate, 136 A. 798, 288 Pa. 541. 

Wyo.—Casper Nat. Bank v. Curry, 
65 P.2d 1116, 51 Wyo. 284, 110 A. 
L.R. 360. 

24 C.J. p 866 note 7. 

89. Claims of persons related by 
blood 

Claims against estate must bear 
careful scrutiny and satisfy rigid 
rule of caution, especially where pre¬ 
sented by persons of close blood ties 
to decedent.—In re Carroll's Estate, 
242 N.Y.S. 266, 136 Misc. 245. 

Claims of long standing against 
estate of decedent should be scru¬ 
tinized with care and convincing 
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proof required before allowance.— 
—In re Griffith’s Estate, 248 P. 156, 
119 Or. 87—Branch v. Lambert, 205 
P. 995, 103 Or. 423. 

Ill.—Moreen v. Carlson’s Estate, 6 
N.E.2d 871, 365 Ill. 482, reversing 
In re Carlson’s Estate, 2 N.E.2d 
963, 286 Ill.App. 81. 

Iowa.—In re Hazeldine’s Estate, 280 
N.W. 568, 225 Iowa 369—Newell v. 
Newell’s Estate, 200 N.W. 238, 198 
Iowa 710. 

Ky.—Tolly v. Champion, 229 S.W. 90, 
191 Ky. 114. 

Miss.—Nicholson v. Dent, Robinson & 
Ward, 198 So. 552, 189 Miss. 658. 
N.J.—Ott v. Craghan, 165 A. 577, 112 
N.J.Eq. # 586. 

N.Y.—In re Burt, 8 N.Y.S.2d 745, 
255 App.Div. 1030—In re Wood's 
Will, 201 N.Y.S. 716, 207 App.Div. 
41—In re Hanrette’s Estate, 252 
N.Y.S. 424, 140 Misc. 832—In re 
Gentry’s Estate, 249 N.Y.S. 296, 139 
Misc. 759—In re Schinasi’s Estate, 
248 N.Y.S. 691, 139 Misc. 459, af¬ 
firmed 250 N.Y.S. 895, 233 App.Div. 
738, and 250 N.Y.S. 896, 233 App. 
Div. 738—In re Kempf’s Estate, 248 
N.Y.S. 247, 138 Misc. 704. 

Or.—In re Fisher's Estate, 274 P. 
1098, 128 Or. 415—Franklin v. 

Northup, 215 P. 494, 500, 107 Or. 
537, citing Corpus Juris. 

Pa.—See In re Skinzier's Estate, 2Q 
Erie Co. 184—Bilaitis v. Nevereski, 
42 Lack.Jur. 133—Wright v. Span- 
genberg, 41 Lack.Jur. 62. 

R.I.—Armour v. Doonan, 180 A. 388, 
55 R.I. 243—McAtee v. Jackson* 
157 A. 305. 

Va.—Varner’s Ex’rs v. White, 14Q S. 

E. 128, 149 Va. 177. 

23 C.J. p 25 note 9—24 C.J. p 404 note 
71, p 867 note 8. 

Claims by executors or administra¬ 
tors 

(1) Claim by executor for serv¬ 
ices as physician must be established 
by clear and satisfactory proof.— 
Clark v. Diefendorf, 147 A* 33, 109 
Conn. 507. 

(2) Claims of an administrator for 
expenses for trips to county seat 
and for attorney's fees were prop¬ 
erly disallowed as not conclusively 
shown by the evidence to be valid.— 
West v. West, 186 P. 1004* 106 Kan. 
157. 
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the claim rests in parol; 90 and evidence of a vague held proper for the trial court to consider the 
or uncertain character, 91 or evidence consisting " pleadings. 94 
even of reasonable inferences, 92 may be held in¬ 
sufficient to support the claim. However, where Whether or not the evidence is sufficient de- 
the claim is supported by credible and disinterested pends on the circumstances of the particular case, 95 
testimony, recovery should be allowed. 93 In weigh- and in various cases the evidence has been held 
ing the evidence in support of a claim it has been sufficient 96 or insufficient 97 to establish a claim 


(3) On a claim by an administrator 
pendente lite against the executors 
for attorney’s fees incurred by claim¬ 
ant, evidence sustained finding of the 
circuit court that the services ren¬ 
dered by the attorneys for the admin¬ 
istrator were not for the benefit of 
the estate.—Baker v. St. Louis Un¬ 
ion Trust Co., Mo.App., 234 S.W. 858. 
Claim based on contract to carry life 
insurance 

Claim of widow against husband’s 
estate, based on contract of husband 
to carry life insurance, payable to 
her, must be supported by direct and 
positive evidence.—In re Lineaweav- 
er’s Estate, 131 A. 378, 284 Pa. 384. 
Trust 

Rule requiring secret trust to be 
established by clear and unmistaka¬ 
ble evidence applies particularly in 
attempt to establish trust against 
estate of decedent.—Easton v. Brant, 
C.C.A.Cal., 19 F.2d 857, certiorari de¬ 
nied 48 S.Ct. 117, 225 U.S. 557, 72 
L.Ed. 424. 

Tolling limitations 

To enforce stale claim against de¬ 
cedent’s estate, evidence as to ac¬ 
knowledgment tolling limitations 
must be clear and convincing.—Nel¬ 
son v. Nelson, 261 P. 999, 202 Cal. 
598. 

9a U.S.—'Whelan v. First Nat. Bank, 
C.C.A.Ky., 56 F.2d 1004. 

Pa.—In re Davies’ Estate, 137 A. 728, 
289 Pa. 579—In re Schwoyer’s Es¬ 
tate, 136 A. 798, 288 Pa. 541—In 
re Schleich’s Estate, 134 A. 442, 
286 Pa. 578—In re Gross’ Estate, 
130 A. 304, 284 Pa. 73. 

Tex.—Mulkey v. Allen, Com.App., 36 
S.W.2d 198, reversing Alien v. Mul¬ 
key, Civ.App., 19 S.W.2d 936. 
Wash.—Frederick v. Michaelson, 244 
P. 119, 138 Wash. 55. 

Parol pledge 

Proof of parol pledge to charity 
must be established by as clear, defi¬ 
nite, and positive evidence as is re¬ 
quired to establish pledge in action 
at law.—In re Deal’s Estate, 184 A. 
453, 321 Pa. 484. 

Oral contract to will property 

Oral contract of decedent to will 
property must be clearly established. 
N.Y.—Davis v. Bickle, 245 N.Y.S. 

488, 230 App.Div. 580. 

Or.—Harris v. Craven, 91 P.2d 302, 
162 Or. 1—Magness v. Magness, 33 
F.2d 1005, 148 Or. 44. 

.R.L—Cook v. Greenlaw, 19 A.2d 8. 


91. Ky.—Tolly v. Champion, 229 S. 
W. 90, 191 Ky. 114. 

Pa.—In re Deal’s Estate, 184 A. 453, 
321 Pa. 484. 

Wis.—Wallschlaeger v. Wallschlaeg- 
er’s Estate, 205 N.W. 402, 187 Wis. 
640. 

Xioose declarations of decedent are 

insufficient proof of oral agreement 
to pay compensation to plaintiff for 
domestic services rendered.—Witten 
v. Stout, 131 A. 360, 284 Pa. 410. 

92. Colo.—In re Larson’s Estate, 
113 P.2d 686. 

Agreement by decedent to pay mon¬ 
ey 

Reasonable inferences are not suf¬ 
ficient to establish a claim against 
an estate based on an alleged agree¬ 
ment of decedent to pay a sum of 
money to claimant, but evidence in 
support of the claim must be clear 
and convincing.—In re Larson’s Es¬ 
tate, supra. 

93. Pa.—Tustin v. Isherwood, 200 
A. 257, 131 Pa.Super. 522. 

94. R.I.—Cook v. Greenlaw, 19 A. 2d 
8 . 

In assumpsit to enforce oral contract 
to make will 

In action of assumpsit to enforce 
payment of a claim based on an al¬ 
leged oral agreement by plaintiff's 
mother to equalize by her will ad¬ 
vances made by deceased father to 
plaintiff and his brother, the claim 
and plaintiff’s original declaration, 
bill of particulars, and replication, 
no one of which contained any state¬ 
ment by plaintiff that agreement was 
made in consideration of any prom¬ 
ise by plaintiff not to contest his 
father’s will, could be considered by 
trial justice in determining credibil¬ 
ity and weight of evidence in sup¬ 
port of later counts of declaration 
alleging that agreement was made 
in consideration of such a promise 
by plaintiff.—Cook v. Greenlaw, su¬ 
pra. 

95. Cal.—Hocker v. Glover, 298 P. 

72, 113 Cal.App. 152—Calvert v. 

Hamilton, 278 P. 927, 99 Cal.App. 
579. 

Ky.—McMillan v. Massie’s Ex'r, 27 
S.W.2d 416, 233 Ky. 808—Goode v. 
Reynolds, 271 S.W. 600, 208 Ky. 
441, 63 A.L.R. 631. 

Or.—Elliott v. Mosgrove, 91 P.2d 852, 
162 Or. 507, rehearing denied 93 
F.2d 1070, 162 Or. 507. 

R.I.—Narragansett Milling Co. v. I 
Salisbury, 166 A. 502, 53 R.I. 296.] 
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Tex.—Dodge v. Lacey, Civ.App., 216 
S.W. 400, dismissed for want of 
jurisdiction. 

24 C.J. p 867 note 10. 

98. U.S.—Cleaves v. Kenney, C.C. 

A.Mass., 63 F.2d 682. 

Cal.—Naylor v. Naylor, 37 P.2d 740, 
2 Cal.App.2d 231—Findlay v. Coyle, 
37 P.2d 721, 2 Cal.App.2d 224— 
Dyer v. Minturn, 189 P. 1046, 47 
Cal.App. 1. 

Ind.—Winston v. Kirkpatrick, App., 
37 N.E.2d 18—McCabe v. Grant¬ 
ham, App., 31 N.E.2d 658. 

Iowa.—Economy Hog & Cattle Pow¬ 
der Co. v. ^Etna Life Ins. Co., 290 
N.W. 82, 227 Iowa 1123. 

La.—Succession of Oliver, 165 So. 
318, 184 La. 26—Southern Hide Co. 
v. Best, 141 So. 449, 174 La. 748- 
Succession of Bell, 121 So. 332, 19 
La.App. 705. 

Mich.—In re Wood’s Estate, 1 N.W. 

2d 19, 299 Mich. 635. 

Mo.—Clark v. Meriwether, App., 123 
S.W.2d 603. 

N.Y.—In re Bacon, 275 N.Y.S. 863, 
243 App.Div. 547—In re Carroll's 
Estate, 242 N.Y.S. 266, 136 Misc. 
245—In re Baechler’s Will, 202 N. 
Y.S. 485, 121 Misc. 691, affirmed In 
re Baechler’s Estate, 213 N.Y.S. 
759, 215 App.Div. 797. 

N.D.—Heaton v. Hoerr, 266 N.W. 261, 
66 N.D. 430. 

Pa.—In re Hassen’s Estate, 167 A. 
465, 110 Pa.Super. 23—Dunlap v. 
Franklin Trust Co., 100 Pa.Super. 
174—In re Throop’s Estate, 19 
Erie Co. 363. 

Tex.—Bearden v. McFarlane, Civ. 
App., 103 S.W.2d 392, error dis¬ 
missed.—Watts v. Wofford, Civ. 
App., 239 S.W. 321, dismissed for 
want of jurisdiction. 

Utah.—Welsh, Driscoll & Buck v. 

Buck, 232 P. 911, 64 Utah 579. 
Wash.—Johnson v. Clark, 206 P. 914, 
120 Wash. 25. 

24 C.J. p 867 note 11. 

97- Colo.—In re Larson’s Estate, 
113 P.2d 686. 

Conn.—Blasig v. Blasig, 195 A. 195, 
123 Conn. 686. 

Ga.—Cottle v. McCaskill, 160 S.E. 
875, 173 Ga. 559—Hicks v. Wads¬ 
worth, 196 S.E. 251, 57 Ga.App. 529, 
transferred, see 192 S.E. 729, 184 
Ga. 681—Jeff coat v. Deas, 125 S.E. 
507, 33 Ga.App. 26. 

Ill.—In re Murphy’s Estate, 15 N.E. 
2d 57, 295 Ill.App. 466—In re Lal- 
lithan’s Estate, 3 N.E.2d 125, 285 
HI. App. 585. 
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against a decedent’s estate, such as one arising in 
connection with partnership transactions of dece¬ 
dent during his lifetime, 98 or has been held suffi¬ 
cient or insufficient to show particular facts, as 
in respect of the amount of the claim, 99 its allow¬ 


ance or rejection by the representative of the es¬ 
tate, 1 discharge or payment of the alleged claim, 2 
duplication of items, 3 the existence and nature of 
an agreement between claimant and decedent 4 or 
between claimant and the representative of the es- 


lowa.—Yoss v. Sampson, 269 N.W. 22 
—Burleson v. Barnes, 207 N.W. 
359—Mortenson v. Knudson, 176 
N.W. S92, 189 Iowa 379. 

Ky.—Engle v. Terrell, 134 S.W.2d 
980, 281 Ky. 88—Banton v. Wall's 
Adm’r, 288 S.W. 285, 216 Ky. 454- 
Hay es v. Watson's Ex’x, 219 S.W. 
806, 187 Ky. 552. 

La.—Succession of Vordenbaumen, 
App., 169 So. 245. 

Me.—Wilkins v. Cook, 123 A. 902, 123 
Me. 474. 

Mich.—Graham v. Wilson, 262 N.W. 
414, 272 Mich. 574—Ball v. Reilly, 
234 N.W. 106, 253 Mich. 186. 

Miss.—First Nat. Bank & Trust Co. 
v. Theobald, 4 So.2d 225 —Martin 
v. De Jarnette, 187 So. 202. 

Mo.—Quackenboss v. Harbaugh, 249 
S.W. 940, 298 Mo. 240—Heinlein v. 
Heinlein, App., 79 S.W.2d 541. 

N.Y.—Frankenberger v. Schneller, 
179 N.E. 492, 258. N.Y. 270, revers¬ 
ing 248 N.Y.S. 831, 232 App.Div. 
787, and reargument denied 182 N. 
E. 157, 259 N.Y. 507—In re Nicker¬ 
son, 23 N.Y.S.2d 454, 260 App.Div. 
964—In re Stetson’s Estate, 6 N. 
Y.S.2d 546, 168 Misc. 836—In re 
Aldridge’s Estate, 240 N.Y.S. 215, 
135 Misc. 442—In re Toukatley's 
Estate, 203 N.Y.S. 175, 122 Misc. 
120—In re O’Donnell's Estate, 197 
N.Y.S. 826, 119 Misc. 580—S. At¬ 
kins, Inc., v. Nelson, 184 N.Y.S. 
876. 

N.C.—Lamb v. Smith, 2 S.E.2d 361, 
215 N.C. 463—Rigsbee v. Brogden, 
184 S.E. 24, 209 N.C. 510. 

N.D.—Swanson v. Wigen, 265 N.W. 
413, 66 N.D. 350. 

Or.—Magness v. Magness, 33 P.2d 
1005, 148 Or. 44. 

Pa.—In re Scott’s Estate, 166 A. 558, 
311 Pa. 145—In re Hirst’s Estate, 
117 A. 682, 274 Pa. 286—Lit Bros, 
v. Winston, 157 A. 19, 103 Pa. 
Super. 397—In re Walsh’s Estate, 
93 Pa.Super. 566. 

R. I.—Cook v. Greenlaw, 19 A.2d 8— 
Armour v. Doonan, 180 A. 333, 55 
R.I. 243—Armour v. Doonan, 181 
A. 927—C. D. Paige & Co. v. Gib¬ 
bons, 167 A. 138, 53 R.I. 394. 

S. D.—Dolan v Smith, 228 N.W. 377, 
56 S.D. 282. 

Utah.—Miller v. Columbia Trust Co., 
225 P. 609, 63 Utah 305. 

Wash.—Frederick v. Michaelson, 244 
P. 119, 138 Wash. 55. 

Wis.—In re Wiehe’s Estate, 209 N. 
W. 671, 190 Wis. 622—In re Doyle’s 
Estate, 198 N.W. 767, 183 Wis. 609. 
24 C.J. p 868 note 12. 


Evidence held insufficient to show 
breach of contract 

(1) Of employment.—Atwood v. 
Joslin, 197 A. 436, 60 R.I. 159. 

(2) To refrain from contesting 
will.—Hoag v. Hoag's Estate, 297 N. 
W. 511, 297 Mich. 329. 

(3) To take insurance policy.— 
Van Dyne v. Nelson, 245 N.Y.S. 389, 
230 App.Div. 577. 

Evidence held insufficient to show 
conversion 

(1) Of contents of envelope be¬ 
longing to plaintiff and placed in de¬ 
cedent's safe deposit box, where the 
showing was merely that there was 
a diminution in such contents.— 
Troxler v. Bevill, 3 S.E.2d 8, 215 N.C. 
640. 

(2) Of boilers.—Sussman v. Ment- 
zer, 76 P.2d 595, 193 Wash. 517. 

(3) Of railway funds.—In re Cass’ 
Estate, 291 N.W. 855, 228 Iowa 957. 

98. Ark.—Lay v. Thompson, 224 S. 
W. 433, 145 Ark. 194. 

Cal.—O’Neill v. O’Neill, 188 P. 603, 
45 Cal.App. 772. 

Ill.—In re Rhodes’ Estate, 15 N.E. 

2d 56, 295 Ill.App. 618. 

Ky.—Wilson v. McCullough Bros., 
216 S.W. 74, 185 Ky. 722. 

Mo.—Missouri Steel & Wire Co. v. 
Edmonds & Allgier, 136 S.W.2d 
118, 234 Mo.App. 1028. 

N.Y.—Marshall v. Marshall, 216 N.Y. 
S. 673, 217 App.Div. 229—In re Mc- 
Gillicuddy's Estate, 184 N.Y.S. 755, 
194 App.Div. 28. 

99. Ga.—Powell v. Bussell, 12 S.E. 
2d 152, 64 Ga.App. 42—Grimes v. 
Elliott, 151 S.E. 536, 40 Ga.App. 
739. 

Iowa.—Kern v. Kiefer, 215 N.W. 607, 
204 Iowa 490. 

Minn.—In re Skarp’s Estate, 230 N. 

W. 273, 180 Minn. 122. 

N.Y.—In re Griffith’s Estate, 216 N. 
Y.S. 605, 127 Misc. 376. 

Reduction of amount 

In suit to recover from executor 
balance owing on mutual, open, and 
running account between plaintiff 
and testator, evidence • that certain 
payment on obligations on which 
plaintiff and testator were jointly 
liable had been made by testator for 
which he had not been given credit 
required reduction of amount of 
plaintiff's claim by one half of 
amount of such payment.—Newton 
v. Tracy Loan & Trust Co., 56 P.2d 
624, 88 Utah 568, 40 P.2d 204, 88 
I Utah 547. 


1. Tex.—Tolbert v. McBride, 12 S. 
W. 752, 75 Tex. 95. 

24 C.J. p 871 note 53. 

Identity of claim sued on with 
that presented to and disallowed by 
the county commissioners held suf¬ 
ficiently established by the evidence. 
—McDonald v. Webster, 45 A 895, 
71 Vt. 392. 

2. Cal.—Hocker v. Glover, 298 P. 

72, 113 Cal.App. 152—Noble v. 

Noble, 239 P. 51, 73 Cal.App. 504. 

Ill.—Andrews v. Votaw, 240 Ill.App. 
311. 

Ind.—Kindel v. French, 131 N.E. 227, 
190 Ind. 595. 

Or.—In re Berger’s Estate, 25 P.2d 
138, 144 Or. 631. 

R.I.—Gilmore v. Prior, 161 A 137, 
52 R.I. 395. 

Wis.—In re Draper’s Estate, 203 N. 

W. 358, 187 Wis. 342. 

Set-off 

Evidence showed that demand note 
to bank was transferred to claimant 
against estate before bank’s insol¬ 
vency and that administrator was 
not entitled to set off deposit against 
claimant and that decedent had re¬ 
ceived dividend from insolvent hank 
on certificate of deposit, and admin¬ 
istrator could not set off certificate 
against holder of decedent’s note tc 
bank.—Winfrey v. Moss, 31 S.W.2d 
956, 182 Ark. 525. 

3. Ky.—Trevathan’s Ex'r v. Dees 
Ex’rs, 298 S.W. 975, 221 Ky. 396. 

4. Cal.—In re Cornaz’ Estate, 65 P 
2d 784, 8 Cal.2d 347—Bigelow v 
Plummer, 73 P.2d 638, 23 Cal.App 
2d 441. 

Colo.—Williams v. Miller, 27 P.2c 
502, 93 Colo. 541. 

Ill.—In re Hanson’s Estate, 26 N.E 
2d 175, 304 Ill.App. 157—rn r< 

Brock’s Estate, 3 N.E.2d 151, 28. 
Ill.App. 601. 

Minn.—Vought v. Porter, 209 N.W 
642, 168 Minn. 43. 

N.Y.—Underdown v. Smith, 233 N."S 

S. 246, 133 Misc. 663. 

Or.—Aldrich v. Ladd & Bush Trus 
Co., 84 P.2d 116, 160 Or. 136. 

Pa.—In re Montgomery’s Estate, 14 
A 705, 299 Pa. 452. 

Va.—Timberlake’s Adm’r v. Pugl 
163 S.E. 402, 158 Va. 397. 

Wash.—American Fruit Growers ^ 
Calvert, 56 P.2d 1307, 186 Wasl 
29, rehearing denied and modifie 
on other grounds 59 P.2d 747, 18 
Wash. 29. 

Contract to make mutual wills 
In action against administrate 
evidence that plaintiff and decease 
made irrevocable contract to mat 
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tate, 5 or that claimant was a party to a contract 
with third persons to make a home for decedent, 6 
expenses of decedent’s last illness, 7 funeral expens¬ 
es, 8 the fictitious character of a claim, 9 the state 
of an account between claimant and decedent, 10 
or the ownership 11 or value 12 of property. 

Circumstantial evidence . Where claimant relies 
on circumstantial evidence to prove his case, the 
facts proved must be of such a nature that the ex¬ 
istence of the claim is the only reasonable conclu¬ 


sion to be drawn, 13 and it is not sufficient that they 
be merely consistent with the theory of the exist¬ 
ence of the claim without a tendency to prove its 
existence. 14 

Loans and advances. Under the general rules 
already discussed in this subdivision, the evidence 
in particular cases has been held sufficient to sus¬ 
tain claims against decedent’s estate for loans or 
advances, 15 as in the case of moneys advanced for 


mutual wills in consideration of mu¬ 
tual care during their lifetimes was 
sufficient to take case to jury, sub¬ 
ject to instruction that plaintiff 
could not recover if understanding 
was merely one of mutual desire and 
affection.—Boyle v. Dudley, 179 A. 
11, 87 N.H. 282. 

Deposit in survivorship account 
Evidence showed agreement be¬ 
tween remaindermen and deceased 
life tenant for sale of property, and 
deposit of remainder in joint and 
survivorship account.—Salles v. 
Loane, 266 P. 538, 204 Cal. 55. 
Invention of device 

Evidence established decedent’s al¬ 
leged agreement to pay plaintiff rea¬ 
sonable amount to invent and con¬ 
struct perforating device.—Nelson v. 
Bruce, 6 P.2d 140, 51 Idaho 378. 
Payment of interest 

A finding that deceased obligated 
himself to pay "good interest” on 
property turned over to him was not 
supported by the evidence.—Noble v. 
Noble, 239 P. 51, 73 Cal.App. 504. 
Reimbursement for improvements 
On claim by son against mother’s 
estate, evidence held insufficient to 
sustain a finding of a contract by 
mother to reimburse son for im¬ 
provements made to her farm.—In re 
Sickmann’s Estate, 289 N.W. 832, 207 
Minn. 65. 

Support of wife 

Evidence was insufficient to estab¬ 
lish that deceased husband promised 
to pay wife fifty dollars per month 
for support during separation.—Ott 
v. Craghan, 165 A. 577, 112 N.J.Eq. 
586. 

Proposal falling short of contract 
In an action on an alleged oral 
contract by deceased to pay for the 
support and education of her wards, 
evidence was insufficient to establish 
the contract, showing at most mere¬ 
ly a proposal on decedent’s part.— 
Dinnemann v. Kirchner, 178 N.W. 
899, 189 Iowa 336. 

5. Wash.—Jones v. Peabody, 45 P.2d 
915, 182 Wash. 148, 100 AL.R. 64. 

6. N.H.—Decatur v. Cooper, 157 A. 
706, 85 N.H. 250. 

7. Ky.—Wolff v. Vosseler, 290 S.W. 

694. 217 Ky. 733. 


8. Del.—James T. Chandler & Son 
v. Smolka, 13 A.2d 427, 1 Terry 
415, affirmed Smolka v. James T. 
Chandler & Son, Sup., 20 A.2d 131, 
134 A.L.R. 629. 

Minn.—Barrett v. Heim, 188 N.W. 
207, 152 Minn. 147. 

Okl.—Wright v. Big Hill Trading 
Co., 241 P. 811, 115 Okl. 82. 

Pa.—In re O’Hara's Estate, 180 A. 

86, 118 Pa.Super. 558. 

Direction to duplicate funeral of an¬ 
other 

In undertaker’s action against es¬ 
tate of deceased for services in con¬ 
nection with funeral, evidence that 
deceased's father told undertaker to 
“go ahead and duplicate wife’s fu¬ 
neral,” warranted finding that de¬ 
ceased was to have same kind of fu¬ 
neral as father’s wife so far as cas¬ 
ket was concerned, without any in¬ 
tention of father to obligate himself 
for expense of funeral.—Hickey v. 
Mahon’s Estate, 287 N.W. 430, 290 
Mich. 193. 

Payment of part of bill as approval 
of whole 

Evidence did not show that ad¬ 
ministratrix had approved bill for 
funeral expenses by paying part 
thereof.—In re Collins’ Estate, 285 
N.Y.S. 710, 157 Misc. 739. 

9. S.C.—Atlantic Sav. Bank of 
Charleston v. Rowland, 130 S.E. 57, 
133 S.C. 1. 

10. R.I.—Sabre v. Rice, 147 A. 875. 

11. Mich.—Sherwood Coop. Co. v. 
Tackett’s Estate, 192 N.W. 537, 
222 Mich. 345. 

Ohio—Clark v. Clark, 155 N.E. 409, 
23 Ohio App. 68. 

Wash.—Johnson v. Clark, 206 P. 914, 
120 Wash. 25. 

Effect of possession of instrument 

That claimant was in possession 
of instrument after maker's death 
directing executor to pay claimant 
five thousand dollars for realty con¬ 
stituted prima facie ‘proof that 
claimant was owner thereof.—Rey¬ 
nolds v. Dryer, 297 P. 563, 112 Cal. 
App. 712. 

12* Cal.—Warder v. Hutchison, 231 
P. 563, 69 Cal.App. 291. 

Failure to find value of specific ar¬ 
ticles 

In proceeding against wife’s es¬ 
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tate to recover value of property, 
finding respecting value was sustain¬ 
ed by testimony, although referee 
was unable to find value of specific 
articles.—Collins v. Collins' Estate, 
162 A. 361, 104 Vt. 506. 

13. Cal.—Halla v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass'n, 45 P. 
2d 231, 6 Cal.App.2d 561. 

Evidence held insufficient 

Testimony of certain witnesses re¬ 
garding payment to claimant by de¬ 
cedent of sums of fifty dollars in 
certain years and admissions by de¬ 
cedent in those years that he owed 
claimant one thousand dollars, 
standing alone, were insufficient cir¬ 
cumstantial evidence to prove facts 
necessary to establish claim against 
decedent’s estate.—In re Cummins' 
Estate, 286 N.W. 409, 226 Iowa 1207. 

14. Cal.—Halla v. Bank of America 
Nat. Trust & Sav. Ass’n, 45 P.2d 
231, 6 Cal.App.2d 561. 

Other inferences possible 

Circumstantial evidence in action 
against executor of deceased realty 
broker was insufficient to show ex¬ 
istence of broker’s indebtedness to 
principal where numerous transac¬ 
tions admitted of other inferences 
than existence of debt claimed.— 
Halla v. Bank of America Nat. Trust 
& Sav. Ass’n, supra. 

15. Ark.—Laseter v. Terral, 270 S. 
W. 520, 168 Ark. 435. 

Colo.—Higginson v. Higginson, 235 
P. 344, 77 Colo. 191. 

Conn.—Schmidt v. Schaub, 161 A. 
98, 115 Conn. 208. 

Idaho.—Dowd v. Dowd's Estate, 108 
P.2d 287. 

Ill.—Cummings v. Floro, 35 N.E. 2d 
92, 310 Ill.App. 607. 

Ky.—Flimin’s Adm’x v. Flimin, 75 
S.W.2d 502, 255 Ky. 772—People 
Sav. Bank & Trust Co. v. Renz, 
262 S.W. 951, 203 Ky. 566, 38 A.L. 
R. 37. 

La.—Succession of Ritter, App., 158 
So. 699. 

Minn.—In re Jache’s Estate, 271 N. 

W. 452, 199 Minn. 177. 

N.Y.—In re Williams’ Estate, 284 N. 

Y.S. 49, 157 Misc. 458. 

Or.—In re Steele's Estate, 52 P.2d 
207, 152 Or. 49. 

R.I.—Cumerford v. Maroney, 154 A. 
476. 
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uiedical or nursing expenses of decedent, 16 pay¬ 
ment of claims against the estate, 17 taxes, 18 or for 
other particular purposes; 19 or it has been held 
insufficient to sustain such a claim, 20 as in the case 
of a claim for moneys advanced for hospital bills 
of decedent, 21 or for other particular purposes. 22 
Further, in particular cases the evidence has been 
held sufficient or insufficient to show particular 
facts, such as the amount of a loan or advance, 23 
or that the alleged loan was in fact a gift, 24 or to 
show that an advance was a loan and not a gift, 25 
or that the transaction was not a loan but a pur- 
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chast: and ^ale, 26 or that payments made to dece¬ 
dent were not loans but were simply payments of 
sums due from claimant, 27 or to show an agree¬ 
ment for repayment, 23 or that the loan was made 
to another than decedent, 29 or that the loan or ad¬ 
vance had been repaid. 30 

Obligations evidenced by zvritten instruments . A 
written acknowledgment of a debt by decedent is 
in general sufficient to show an indebtedness due 
by the estate in the hands of the personal represen¬ 
tative, 31 in the absence of proof of payment, 32 
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Tex.—Salinas v. Salinas, Civ.App., 
77 S.W.2d 568, error dismissed. 

Va.—Harnsberger v. Nicholas, 10 S. 

E.2d 873, 176 Va. 255. 

Wis.—In re Fick’s Estate, 298 N.W. 

185, 238 Wis. 43. 

Clear and convincing 1 evidence 

On claim against decedent's estate 
by one alleging she had loaned dece¬ 
dent two thousand five hundred dol¬ 
lars, it was not necessary that the 
jury be satisfied by evidence that 
was clear, convincing, and satisfac¬ 
tory that claimant had made the 
loan, a mere preponderance of the 
evidence in favor of claimant being 
sufficient.—Reiss v. Utter, 180 N.W. 
810, 173 Wis. 180. 

16. Ky.—Fitzpatrick’s Adm’r v. 
Fitzpatrick, 155 S.W.2d 463, 288 
Ky. 53. 

Mo.—Wooldridge v. Bryan, 270 S.W. 
658, 307 Mo. 234. 

Tex.—Kirk v. Head, Civ.App., 132 S. 
W.2d 125, affirmed 152 S.W.2d 726, 
137 Tex. 44. 

17. Cal.—Andrade v. Azevedo, 50 P. 
2d 80, 9 Cal.App.2d 495. 

18. Mo.—Costello v. Brune, 272 S. 
W. 1056, 217 Mo.App. 587. 

Tex.—Kirk v. Head, Civ.App., 132 S. 
W.2d 125, affirmed 152 S.W.2d 726, 
137 Tex. 44. 

19. Insurance 

Mo.—Costello v. Brune, 272 S.W. 

1056, 217 Mo.App. 587. 

Purchase of land 

Ark.—Mitchell v. Lindley, 228 S.W. 
728, 148 Ark. 37. 

Repairs and labor on decedents farm 
Ky.—Ban ton v. Wall’s Adm’r, 288 S. 
W. 285, 216 Ky. 454. 

20. Mo.—Costello v. Brune, 272 S. 
W. 1056, 217 Mo.App. 587. 

Nev.—Richards v. Steele, 86 P.2d 30, 
59* Nev. 121, rehearing denied 87 
P.2d 805, 59 Nev. 121. 

N.Y.—Hyman v. Dworsky, 267 N.Y.S. 
539, 239 App.Div. 413—In re Tur¬ 
ner, 187 N.Y.S. 76, 195 App.Div. 
631—In re Sobel’s Estate, 22 N.Y. 
S.2d 732, 175 Misc. 171. 

Pa.—In re Donlevy's Estate, 185 A. 
740, 323 Pa. 173. 


Utah.—Miller v. Columbia Trust Co., 
225 P. 609, 63 Utah 305. 

Wis.—In re McLean's Estate, 208 N. 
W. 464, 189 Wis. 567. 

Borrowing by husband of decedent 
Evidence that husband was oper¬ 
ating wife’s properties, unaccompa¬ 
nied by evidence of the capacity in 
which he operated them or by evi¬ 
dence of express authority given by 
wife to husband to secure loans, was 
insufficient to establish that hus¬ 
band had authority to borrow money 
as wife’s agent so as to render 
wife’s estate liable for money bor¬ 
rowed by husband.—Fay v. Doyle, 95 
1 F.2d 110, 68 App.D.C. 199. 

Failure to produce record of loan 

Where a wife, presenting a claim 
against her husband's estate for 
money received from her father's es¬ 
tate and claimed to have been loaned 
to the husband, might have shown 
by record or other proof the amount 
received from her father’s estate, 
but instead rested her claim on 
vague and contradictory testimony, 
the claim should be denied.—Tolly v. 
Champion, 229 S.W. 90, 191 Ky. 114. 

Mere evidence of uncashed check 

from intestate to plaintiff will not 
support a claim against the estate 
for money loaned.—Gordon v. Keene, 
107 A. 849, 118 Me. 269. 

Testimony based on memoranda as 
to cash advances 

Testimony of claimant’s husband 
who used memoranda to refresh 
memory in testifying as to cash 
loans allegedly made by claimant to 
decedent, where no book accounts 
current were kept between claimant 
and deceased and the loans were not 
evidenced by notes or receipts, was 
not sufficient to establish a claim 
against decedent’s estate.—Nienstedt 
v.-Montgomery, Ark., 156 S.W.2d 884. 

21. N.Y.—In re Pappalau’s Estate, 
27 N.Y.S.2d 787, 261 App.Div. 705. 

22. Operation of farm 

Ky.—Banton v. Wall’s Adm’r, 288 
- S.W. 285, 216 Ky. 454. 
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To repay finance company on its loan 
to decedent 

N.Y.—In re Pappalau’s Estate, 27 N. 
Y.S.2d 787, 261 App.Div. 705. 

23. Ky.—Tolly v. Champion, 229 S. 
W. 90, 191 Ky. 114. 

24. D.C.—Lemon v. Martin, 3 F.2d 
710, 55 App.D.C. 186. 

Ky.—Clark v. Clark’s Adm’r, 70 S. 

W.2d 15, 253 Ky. 697. 

Miss.—Strange v. Strange, 197 So. 
830, 189 Miss. 349. 

25. Wash.—In re Hamilton’s Estate, 
,70 P.2d 426, 190 Wash. 646. 

26. Wis.—Nelson v. Newman's Es¬ 
tate, 236 N.W. 556, 205 Wis. 91. 

27. Cal.—McKay v. McKay, 195 P. 
385, 184 Cal. 742—Rolland v. Por¬ 
terfield, 191 P. 913, 183 Cal. 466. 

28- Idaho.—Dowd v. Dowd's Estate, 
108 P.2d 287. 

Mich.—In re Heiler's Estate, 284 NT. 

W. 641, 288 Mich. 49. 

Revoked testamentary provisions as 
showing agreement 
In proceeding to recover money 
advanced to deceased as a loan, evi¬ 
dence that deceased stated money 
had been loaned to her and would be 
repaid at her death, together with 
provision in a will, apparently re¬ 
voked, providing for repayment, sus¬ 
tained finding that there wa's an 
agreement by deceased to repay.— 
In re Heiler’s Estate, 284 N.W. 641, 
288 Mich. 49. 

29. Ky.—Buerk v. Buerk’s Adm’r, 
291 S.W. 710, 218 Ky. 495. 

30. Cal.—McKay v. McKay, 195 P. 
385, 184 Cal. 742—Mitchell v. Mit¬ 
chell, 188 P. 585, 46 Cal.App. 37. 

La.—Succession of Newman, App., 
161 So. 46. 

N.Y.—Norton & Siegel v. Nolan, 2 
N.Y.S.2d 56, 253 App.Div. 906. 

Wis.—In re Carlin’s Estate, 208 N. 
W. 988, 190 Wis. 133. 

31. Va.—Perkins v. Seigfried, 34 S. 
E. 64, 97 Va. 444. 

24 C.J. P 869 note 24. 

32. N.Y.—Moore v. Moore, 66 N.Y.S. 
167, 32 Misc. 68. 
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even though the debt is denied by the representa¬ 
tive on information and belief. 33 However, such 
acknowledgment may be overcome by proof of 
subsequent statements made by plaintiff that dece¬ 
dent “did not owe him anything.” 34 

In particular cases the evidence has been held 
sufficient 35 or insufficient 36 to sustain claims against 
decedent’s estate based on obligations evidenced 
by written instruments, or has been held sufficient 
or insufficient to show particular facts in connec¬ 
tion with such a claim, as in respect of the amount 


of the claim, 37 the execution and delivery of the in¬ 
strument, 38 consideration, 39 demand for its pay¬ 
ment, 40 the mental competency of decedent at the 
time of execution, 41 cancellation of the instru¬ 
ment, 42 previous payment of the claim, 43 or the 
genuineness of the instrument and of decedent’s 
signature thereon. 44 

Defenses. The executor or administrator should 
prove an affirmative defense by a preponderance of 
the evidence. 45 


33. Pa.—McCullough v. Barr, 22 A. 
962, 145 Pa. 459. 

34. Cal.—Robinson v. Dugan, 35 P. 
902, 4 Cal.Unrep.Cas. 472. 

35. Cal.—Webb v. De Van, 35 P.2d 
208, 140 CaLApp. 429. 

Ga.—Nalley Land & Investment Co. 
v. Merchants <fc Planters Bank, 199 
S.E. 815, 187 Ga. 142. 

Iowa.—Hartje v. Borstelman, 179 N. 
W. 88. 

Ky.—Banton v. Wall's Adm’r, 288 S. 

W. 285, 216 Ky. 454. 

Mo.—Dacurso v. Dacurso’s Estate, 
App., 239 S.W. 890. 

Prima facie case 

(1) In administrator’s action on 
note payable to intestate, production 
of note by plaintiff, with proof that 
it was found in possession of intes¬ 
tate's attorney with instructions to 
deliver it to intestate or his son, 
who was the administrator, and with 
proof of genuineness of defendant’s 
signature, made prima facie case for 
plaintiff.—Greenman v. Butler, 16 N. 
Y.S.2d 297, 258 App.Div. 311. 

(2) Admission of genuiness of de¬ 
cedent’s signature on notes estab¬ 
lishes prima facie case in favor of 
claimants.—In re Humphrey’s Es¬ 
tate, 286 N.W. 488, 226 Iowa 1230. 

36. Ill.—Bradshaw v. Grigsby, 283 
Ill.App. 420. 

Ind.—G’eyer v. Spencer, 192 N.E. 769, 
99 Ind.App. 418. 

Iowa.—Lyon County Nat. Bank v. 
Carsten Winter Estate, 242 N.W. 
600, 214 Iowa 533. 

Miss.—First Columbus Nat. Bank v. 
Holesapple-Dillman, 164 So. 232, 
174 Miss. 234. 

N.Y.—Meltzer v. National Union 
Bank of Monticello, 2 N.Y.S.2d 607, 
254 App.Div. 563. 

Pa.—See Wright v. Spangenberg, 41 
Lack.Jur. 62. 

S.C.—Ex parte Cleveland, 181 S.E. 
890, 177 S.C. 514. 

Erasures 

.Memorandum book of account of 
labor performed for deceased con¬ 
taining alterations and erasures 
which were not explained did not 
authorize recovery from deceased’s 
estate for work and labor.—Hopkins’ 


Ex’x v. Osborne, 128 S.W.2d 575, 278 
Ky. 229. 

Written statement of obligation 
found among decedent’s effects 

Claim against estate of claimant's 
husband, based on writing in dece¬ 
dent's hand found among his person¬ 
al effects: “Due Mary my wife $1,- 
373.56,** signed by decedent without 
additional evidence of origin or stat¬ 
us of obligation claimed, was proper¬ 
ly rejected. The finding of the writ¬ 
ing among husband’s effects justified 
inference that wife had delivered 
writing up to husband in his life¬ 
time.—Rosebrock v. San Diego Trust 
& Savings Bank, 33 P.2d 438, 139 
CaLApp. 75. 

37. Ala.—Richardson v. Dean, 187 
So. 176, -237 Ala. 421. 

Colo.—Brown v. Roche’s Estate, 288 
P. 890, 87 Colo. 432. 

Ky.—Sturgill’s Adm’r v. Howard, 290 
S.W. 1048, 218 Ky. 57. 

Mich.—Bowman v. Emery’s Estate, 
298 N.W 321, 297 Mich. 663. 

38. Cal.—Black v. Meyer, 269 P. 173, 
204 Cal. 504. 

Mo.—La Ru,e v. Ogden, App., 2 S.W. 
2d 203. 

Wis.—Sheldon v. Blackman, 205 N. 
W. 486, 188 Wis. 4. 

39. Ky.—Simpson v. Simpson, 123 
S.W.2d 816, 276 Ky. 223—Chilton 
v. Chilton, 289 S.W. 275, 217 Ky. 
258. 

Me.—Greeley v. Greeley, 110 A. 637, 
119 Me. 264. 

Mich.—Wood v. Hubbard’s Estate, 
282 N.W. 209, 286 Mich. 444. 

Wis.—In re Rasmussen's Estate, 298 
N.W. 172, 238 Wis. 334. 

4a U.S.—Clark v. Gibbs, C.C.A.Fla., 
69 F.2d 364. 

41. Cal.—Knouse v. Nimocks, 66 P. 
2d 438, 8 Cal.2d 482—Fleming v. 
Fleming, 91 P.2d 602, 33 Cal.App. 
2d 342—Walsh v. Parker, 74 P.2d 
531, 24 Cal.App.2d 224. 

Mich.—Golly v. Armstrong’s Estate, 
183 N.W.* 778, 215 Mich. 190. 

Neb.—Shotwell v. First Nat. Bank, 
256 N.W. 508, 127 Neb. 676. 

42. Cal.—Ferguson v. Dam, 35 P.2d 
1072, 140 CaLApp. 701. 

43. Iowa.—In re Finarty's Estate, 
259 N.W. 112, 219 Iowa 678. 
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N.J.—Rosinoff v. Altshul, 123 A. 376, 
99 N.J.Law 519, 1 N.J.Misc. 10. 
N.Y.—Cookinham v. Hepler, 259 N.Y. 

S. 87, 144 Misc. 359. 

Or.—Johnston v. Apple, 193 P. 1024, 
98 Or. 278. 

Tex.—Tharpe v. Schmall, Civ.App., 
44 S.W.2d 505. 

Genuineness of receipt 
In action by executor on notes of 
deceased, preponderance of evidence 
held to show genuineness of receipt 
and fact of payment and held not to 
show that receipt was forged.— 
Faulkner v. Headrick’s Adm’r, 281 S. 
W. 813, 213 Ky. 692. 

44. Ill.—Marble v. Marble’s Estate, 
223 Ill.App. 524, affirmed 136 N. 
E. 589, 304 Ill. 229. 

Ky.—Sesmer v. Barton’s Adm’x, 57 
S.W.2d 1020, 248 Ky. 15. 

La.—Tolchinsky v. Succession of Li- 
rette, 88 So. 458, 148 La. 1067. 
Mich.—Bowman v. Emery’s Estate, 
298 N.W. 321, 297 Mich. 663. 

Nev.—Consolazio v. Summerfield, 10 
P.2d 629, 54 Nev. 176. 

N.Y.—Fox v. Sizeland, 9 N.Y.S.2d 
350, 170 Misc. 390. 

Tenn.—Duncan v. Richards, 7 Tenn. 
App. 99. 

Forgery 

Evidence was sufficient to support 
the court’s findings that an alleged 
contract, by decedents to convey 
property in consideration of an 
agreement to care for them during 
their lives was not executed by or 
with their knowledge or consent, but 
was forged, and that claimants did 
none of the things required thereby. 
—Wallenback v. Arnold, 217 P. *574, 
62 Cal.App. 571. 

When genuineness of decedent’s 
signature to note is proved, the sign¬ 
ing of the note by him is sufficiently 
established.—Shinn v. Westfall, 120 
S.Et 762, 95 W.Va. 292. 

45. Ind.—Allen v. Etter, 175 N.E. 
286, 92 Ind.App. 297. 

Payment was matter of defense to 
be established by preponderance of 
evidence in proceedings against es¬ 
tate to enforce claim.—Allen v. Et¬ 
ter, supra. 
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(2) Corroboration 

In a proceeding on a claim against a decedent’s es- 
tate, the testimony of the claimant or an interested wit¬ 
ness must be corroborated where corroboration is re¬ 
quired by statute. 

In the absence of statute it seems that, in a 
proceeding on a claim against a decedent’s estate, 
corroboration of the testimony of an interested wit¬ 
ness need not, as a matter of law, be corroborated 
by a disinterested witness. 46 However, the uncor¬ 
roborated testimony of an interested witness should 
be carefully scrutinized 47 and the court may re¬ 
fuse to allow the claim on his uncorroborated tes¬ 


timony. 46 At any rate, corroboration of the testi¬ 
mony of an interested witness is necessary where 
required by statute. 49 

Necessity for corroboration of claimant's testi¬ 
mony >. It would appear that, where claimant is a 
competent witness, corroboration of his testimony 
is not absolutely necessary unless required by stat¬ 
ute, 50 although the court may, under the circum¬ 
stances, refuse to grant affirmative relief to claim¬ 
ant on his uncorroborated testimony. 51 

Corroboration of the testimony of claimant is 
necessary when required by statute. 52 Such stat- 


46. N.Y.—In re Southard’s Estate, 
270 N.Y.S. 85, 150 Misc. 248—In re 
Otis' Estate, 215 N.Y.S. 419, 126 
Misc. 741. 

Competency of witness to testify as 
’ to transactions with deceased see 
the C.J.S. title Witnesses §§ 132- 
251, also 70 C.J. p 206 note 26 et 
seq. 

Corroboration of witnesses testify¬ 
ing as to transactions with dece¬ 
dent generally see the C-J.S. title 
Witnesses § 651, also 70 C.J. p 
1187 note 19 et seq. 

47. N.Y.—In re Southard’s Estate, 
270 N.Y.S. 85, 150 Misc. 248—In 
re Otis’ Estate, 215 N.Y.S. 419, 126 
Misc. 741. 

48. N.Y.—In re Cary’s Will, 273 N. 
Y.S. 800, 152 Misc. 183. 

24 C.J. p 868 note 13, p 869 note 23. 
Brother-in-law of claimant 
Mich.—In re Van Dyk’s Estate, 284 
N.W. 665, 288 Mich. 115. 

Husband of claimant 
N.J.—Berg v. Baldwin, 92 A. 90, 84 
N.J.Eq. 90. 

Wife of claimant 

N.Y.—In re Green's Estate, 14 N.Y.S. 
2d 226—In re Cary’s Will, 273 N. 
Y.S. 800, 152 Misc. 183—In re Van 
Vranken’s Estate, 198 N.Y.S. 445, 
120 Misc. 280. 

Husband and sister of claimant 
N.Y.—In re Otis’ Estate, 215 N.Y.S. 

419, 126 Misc. 741. 

Son of claimant 

N.Y.—In re Otis’ Estate, 215 N.Y.S. 

419, 126 Misc. 741. 

Claimant incompetent to testify 
Where claimant is incompetent to 
testify, a claim against administra¬ 
tor is properly denied where agree¬ 
ment with deceased on which claim¬ 
ant relies rests in parol with no wit¬ 
ness other than claimant to trans¬ 
action.—In re Hatten’s Estate, 289 N. 
W. 630, 233 Wis. 256. 

49. Assignor of claim 

Assignee of claim of copartner¬ 
ship against deceased could not re¬ 
cover against administrator on un¬ 
corroborated testimony of copartner- 

34 C.J.S. —56 


assignor.—Noland Co. v. Wagner, 149 
S.E. 478, 153 Va. 254. 

50. Plaintiffs testimony is not dis¬ 
credited by lack of corroboration 
alone, but the absence of corrobora¬ 
tion calls for close scrutiny of the 
surrounding conditions and the con¬ 
duct of the parties in their dealings 
with each other.—Armour v. Doonan, 
180 A. 333, 55 R.I. 243—Armour v. 
Doonan, R.I., 181 A. 927. 

51. Services rendered decedent 
The unsupported testimony of 

claimant is insufficient to establish 
a claim for personal services ren¬ 
dered to decedent.—Mulhern v. Car- 
rad, 94 N.Y.S. 741, 103 App.Div. 609. 

52. Or.—In re Millon’s Estate, 61 P. 
2d 1030, 154 Or. 615—In re Berg¬ 
er’s Estate, 25 P.2d 138, 144 Or. 
631—Field v. Rodgers, 275 P. 598, 
128 Or. 661—In re Fisher’s Estate, 
274 P. 1098, 128 Or. 415—In re Mc¬ 
Lain’s Estate, 270 P. 534, 126 Or. 
456. 

Va.—Wills v. Chesapeake Western 
Ry. Co., 16 S.E.2d 649, 178 Va. 314 
—Gillespie v. Somers, 13 S.E. 2d 
330, 177 Va. 231—Davies v. Silvey, 
138 S.E. 513, 148 Va. 132. 

24 C.J. p 868 note 13, p 405 note 80. 
Purpose of statutes 
The purpose of statutes requiring 
corroboration of claimant’s testi¬ 
mony is to protect the estates of de¬ 
ceased persons against false and 
fraudulent claims and to guard 
against false testimony 
Or.—Field v. Rodgers, 275 P. 598, 
128 Or. 661—Goltra v. Penland, 77 
P. 129, 45 Or. 254. 

Va.—Timberlake’s Adm’r v. Pugh, 
163 S.E. 402, 158 7a. 397. 

Claim of attorney 

N.M.—Owen’s Estate v. Prichard, 281 
P. 463, 34 N.M. 383—In re Cardon- 
er’s Estate, 196 P. 327, 27 N.M. 105. 

Claim asserted by way of counter¬ 
claim 

N.M.—Owen’s Estate v. Prichard, 281 
P. 463, 34 N.M. 383. 

Confirmation or corroboration 

Confirmation of testimony as to 
decedent’s contract to will property 
to witness is unnecessary, for "con- 
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firmation” removes all doubt, while 
"corroboration,” required by statute, 
merely strengthens evidence corro¬ 
borated.—Timberlake's Adm’r v. 
Pugh, 163 S.E. 402, 158 Va. 397. 

Collateral and incidental facts 

The provisions of Or.L. § 1241, 

providing that no claim rejected by 
an executor or administrator shall 
be allowed by any court on the un¬ 
corroborated testimony of claimant, 
refer only to the material facts con¬ 
stituting the contract, express or 
implied, on which the claim is found¬ 
ed and do not extend to those col¬ 
lateral and incidental facts which do 
not touch the question of the right 
to recover.—Franklin v. Northup, 
215 P. 494, 107 Or. 537. 

Payment of claim 

(1) Claimant’s testimony that 
claim against decedent's estate had 
not been paid did not require corro¬ 
boration under statute.—In re Ku- 
kas’ Estate, 252 P. 947, 120 Or. 542. 

(2) In proceedings on rejected 
claim, claimant need not corroborate 
her proof after executor produced 
slight proof of payment.—Littlepage 
v. Security Savings & Trust Co., 3 
P.2d 752, 137 Or. 559. 

Testimony of employee of corporate 
claimant 

(1) Where claimant is a corpora¬ 
tion, a witness who is an employee 
of the corporation is not claim¬ 
ant so as to require corroboration of 
his testimony in support of the 
claim.—Mason, Ehrman & Co. v. 
Lewis, 282 P. 772, 131 Or. 242. 

(2) However, it has also been stat¬ 
ed that the testimony of corporate 
plaintiff’s president, in suit to prove 
debt of deceased, was testimony of 
plaintiff, within statute barring parol 
evidence in such ca&e, unless includ¬ 
ing testimony of credible witness 
‘'besides the plaintiff.”—Southern 
Hide Co. v. Best, 141 So. 449, 174 La. 
748. 

Value of services 

(1) It has been held that the rea¬ 
sonable value of services rendered a 
decedent may be established by the 
testimony of claimant alone, not- 
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utes do not render claimant incompetent as a wit¬ 
ness or preclude consideration of his testimony. 53 
If the statute requiring corroboration applies only 
to matters occurring before the death of decedent, 
corroboration of claimant’s testimony is not nec¬ 
essary as to matters which happen after decedent’s 
death. 64 

Character and sufficiency of corroboration . The 
evidence to corroborate the testimony of claimant 


must emanate from some source other than claim¬ 
ant’s own mouth, 55 and must be such as, standing 
alone and unsupported by claimant’s evidence, 
tends to establish the essential facts necessary to 
a recovery. 56 It has been held that claimant must 
produce independent evidence constituting a prima 
facie case and sufficient of itself to sustain a ver¬ 
dict in his favor, 57 although other authority is to 
the effect that the corroborating evidence need not 
of itself be sufficient to support a verdict, 58 and 


withstanding the provisions of the 
statute requiring corroboration.— 
Littlepage v. Security Savings & 
Trust Co., 3 P.2d 752, 137 Or. 559. 

(2) It has also been held that, 
while there is no statutory or other 
requirement that the testimony of 
claimant shall be corroborated as to 
the value of services performed un¬ 
der an implied contract, yet, to meet 
the requirements of the rule under 
which clear, certain, and satisfactory 
evidence is essential to support a 
claim against a decedent's estate, 
plaintiff in the great majority of 
cases must, and in all such cases 
should, produce testimony tending 
to corroborate his estimate of the 
value of services for which recovery 
is sought, and that, where he fails 
to produce such corroborating evi¬ 
dence, his recovery may be limited 
to a nominal sum.—Franklin v. 
Northup, 215' P. 494, 107 Or. 537. 

In, Louisiana 

(1) Law disfavors claims against 
estate for room and board furnished 
deceased, of which there is no proof 
except claimant's oral evidence, and 
unsupported parol evidence of claim¬ 
ant is not ordinarily sufficient to 
establish such claims.—Succession 
of Savant, 132 So. 263, 15 La.App. 
396. 

(2) In proceedings against estate, 
plaintiff's testimony as against de¬ 
ceased must be strengthened by rea¬ 
sonable, additional independent proof 
to prevail.—Collins v. Morris, App., 
149 So. 319—Cutler v. Succession of 
Collins, 37 La.Ann. 95. 

(3) Under Civ.Code § 2277 all con¬ 
tracts for the payment of money, 
where the value does not exceed five 
hundred dollars, which are not re¬ 
duced to writing may be proved by 
any other competent evidence, but 
such contracts, above five hundred 
dollars in value, must be proved at 
least by one credible witness and by 
other corroborative evidence.—Suc¬ 
cession of Williams, 101 So. 113, 156 
La. 704. 

(4) Under art 2277, claims in ex¬ 
cess of five hundred dollars against 
decedent must be proved by at least 
one credible witness and by other 
corroborating circumstances.—Suc¬ 
cession of Williams, supra—Succes¬ 


sion of Bourgeois, 92 So. 122, 151 La. 
580. 

(5) Under Act 1906 No. 207 § 1 
parol evidence was incompetent to 
prove any debt or liability of a dece¬ 
dent except it consisted of testimony 
of at least one credible witness be¬ 
sides plaintiff or except it was to 
corroborate a written acknowledg¬ 
ment or promise to pay, signed by 
the debtor, or unless an action on 
the asserted indebtedness was 
brought within a delay of twelve 
months after tlie decease of the 
debtor.—Hava v. Cafiero, 103 So. 294, 
157 La. 1007. 

(6) Under the Act of 1906 a claim 
against decedent could be establish¬ 
ed by the sole testimony of claimant 
if suit was begun within the twelve 
months’ period.—Succession of Wil¬ 
liams, 106 So. 314, 159 La. 814— 
Hava v. Cafiero, supra, overruling 
Spillman v. Succession of Spillman, 
84 So. 489, 147 La. 47—Galjour v. 
Succession of Galjour, 1 La.App. 734, 
dissenting opinion 2 La.App. 803. 

(7) The Act of 1906 was amended 
and reenacted by Act 1926 No. 11.— 
Cappell v. Grant, App., 178 So. 629. 

(8) Under Act 1926 No. 11 parol 
evidence is incompetent and inad¬ 
missible to prove any debt or liabil¬ 
ity of a deceased person where suit 
is brought more than twelve months 
after the death of the alleged debtor, 
and, even if suit is brought within 
the twelve months, parol evidence 
is incompetent and inadmissible un- ‘ 
less it consists of the testimony of at 
least one credible witness of good 
moral character, in addition to plain¬ 
tiff, or unless the parol evidence 
be corroborative of a written ac¬ 
knowledgment or promise to pay 
signed by the alleged debtor.—Suc¬ 
cession of Peres, App., 174 So. 128. 

(9) When suit is brought within 
twelve months following decedent's 
death, the Act of 1926 requires tes¬ 
timony of at least one credible wit¬ 
ness in addition to plaintiff, and the 
statute is not satisfied by proof of 
mere corroborative circumstances.— 
Succession of Peres, App., 174 So. 130 
—Succession of Peres, App., 174 So. 
128. 

(10) The Act of 1926 is inapplicable 
where suit is filed and answered 
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during lifetime of alleged debtor.-^ 
Cappell v. Grant, App., 178 So. 629. 

(11) Admissibility of parol evi¬ 
dence to establish claim see supra § 
785 b (1). 

53. Or.—In re Steele’s Estate, 52 P. 
2d 207, 152 Or. 49—In re McLain's 
Estate, 270 P. 534, 126 Or. 456. 

Buttressing case 

Under Or.L. § 1241, a claimant 

against the estate of a decedent, 
having laid a foundation for his re¬ 
covery by producing evidence on 
which the jury may find a verdict 
in his favor, may buttress and re¬ 
inforce his case by his own evidence 
so as to render it more probable that 
the jury will so find, and evidence of 
claimant against the estate is, there¬ 
fore, not valueless.—Uhler v. Har- 
baugh, 224 P. 89, 110 Or. 609. 

54. N.M.—In re Card oner’s Estate, 
206 P. 1070, 28 N.M. 114. 

55. Va.—Varner’s Ex’rs v. White, 140 
S.E. 128, 149 Va. 177. 

56. N.M.—Evans v, Ev^ns, 101 P.2d 
179, 44 N.M. 223—Paulos v. Jane- 
takos, 72 P.2d 1, 41 N.M. 534. 

Va.—Krikorian v. Dailey, 197 S.E. 
442, 171 Va. 16. 

57. Or.—In re Banzer’s Estate, 213 
P. 406, 106 Or. 654—Branch v. Lam¬ 
bert, 205 P. 995, 103 Or. 423. 

Complete without “piecing out” from 
claimant’s testimony 
Proof of claim for services to de¬ 
cedent in addition to claimant's tes¬ 
timony must be so complete as to 
material items of claim as not to re¬ 
quire piecing out from personal tes¬ 
timony of claimant.—Seaton v. Secur¬ 
ity Savings & Trust Co. f 282 P. 556, 
131 Or. 261. 

58. Va.—Krikorian v. Dailey, 197 S. 
E. 442, 171 Va. 16—Timberlake's 
Adm’r v. Pugh, 163 S.E. 402, 158 
Va. 397. 

Contract to will property to claimant 
Evidence corroborating plaintiff's 
testimony as to contract by defendant 
administrator’s decedent to will prop¬ 
erty to plaintiff need not be sufficient 
of itself to support verdict for plain- 
tifT in action for breach of contract.— 
Timberlake's Adm’r v. Pugh, 163 S. 
E. 402, 158 Va. 397. 
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that it is merely necessary that there be such cor¬ 
roboration as would confirm and strengthen the be¬ 
lief of the jury in claimant’s testimony. 59 Books 
of account 60 or inference arising from facts 
proved 61 may afford sufficient corroboration. It 
has been stated that no universal rule can be laid 
down and that each case turns on its own facts, 62 
but such statement should, of course, be considered 
in the light of any applicable provisions of stat¬ 
ute, 63 and in particular cases the evidence has 
been held sufficient 64 or insufficient 65 to constitute 
corroboration establishing plaintiff’s claim. 

(3) Board, Lodging, and Services Rendered 
to Decedent 

Claims for board, lodging, or services rendered a de¬ 


cedent during his lifetime are subject to strict scrutiny 
when urged against his estate after his death, and re¬ 
quire clear and convincing proof for their support. If 
there was a family relationship subsisting between the 
claimant and the decedent, the evidence should be suffi¬ 
cient to overcome the presumption of gratuity. 

In accordance with the rules governing the 
weight and sufficiency of evidence as to claims 
against a decedent’s estate generally, as discussed 
supra subdivision b (1) of this section, where the 
claim is for board, lodging, or services furnished 
a decedent during his lifetime, the evidence should 
be subjected to the closest scrutiny, 66 and claimant 
should be required to establish his claim by satis¬ 
factory evidence, 67 which, it has been said, should 


59. Va.—Krikorian v. Dailey, 197 S- 
E. 442, 171 Va. 16—Cannon v. Can¬ 
non, 163 S.E. 405, 158 Va. 12. 

60. N.M.—Ratcliffe v. .Chaves, 110 P. 
699, 15 N.M. 258. 

61. N.M.—Union Land, etc., Co. v. 
Arce, 152 P. 1143, 21 N.M. 115. 

62. Va.—Krikorian v. Dailey, 197 S. 
E. 442, 171 Va. 16—Brown v. Coates, 
182 S.E. 554, 165 Va. 254—Timber- 
lake’s Adm’r v. Pugh, 163 S.E. 402, 
158 Va. 397—Varner’s Ex’rs v. 
White, 140 S.E. 128, 149 Va. 177— 
Davies v. Silvey, 138 S.E. 513, 148 
Va. 132. 

63. In. Xionisiana 

(1) Under statutory provisions 
where testimony offered by executor 
to show correctness of account was 
corroborated by a credible witness of 
good moral character, as well as by 
records of deceased, validity of 
claims against decedent’s estate was 
established, and, where deceased’s 
bookkeeper demonstrating personal 
knowledge of transactions of de¬ 
ceased described in detail on cross- 
examination how claims against es¬ 
tate arose, and testimony was cor¬ 
roborated by deceased's records, and 
there was no evidence to the con¬ 
trary, validity of claims was pnma 
facie established as against conten¬ 
tion that witnesses with personal 
knowledge of delivery of merchan¬ 
dise, and its acceptance by deceased, 
were necessary and indispensable to 
establish claims.—Succession of 
Sterkx v. Sterkx. 190 So. 568, 193 La. 
322. 

(2) Other cases where corrobora¬ 
tion was held sufficient.—Peltier v. 
Thibodaux, 144 So. 903, 175 La. 1026 
—Southern Hide Co. v. Best, 141 So. 
449, 174 La. 748. 

(3) Where no witness other than 
plaintiff testified as to existence of 
alleged account for medical serv¬ 
ices rendered plaintiff’s deceased 
brother, and there was no written evi¬ 
dence to substantiate account, plain¬ 


tiff’s suit failed for noncompliance 
with statute regarding proof neces¬ 
sary to prove claim against deceased 
party.—Longino v. Longino, App., 169 
So. 186. 

(4) Where the evidence showed 
that considerable sums of money 
frequently passed between the par¬ 
ties, checks given by the wife to her 
husband for various amounts at dif¬ 
ferent times do not corroborate her 
testimony that they were for loans 
made to her husband; and checks 
drawn by a wife and delivered to 
creditors of her husband in payment 
of claims against him do not corrob¬ 
orate her testimony that the amounts 
thereof were loaned by her to him. 
—Spillman v. Succession of Spillman, 
84 So. 489, 147 La. 47. 

(5) Other cases where corrobora¬ 
tion was held insufficient.—Succes¬ 
sion of Vatter, 188 So. 732, 192 La. 
657—Succession of Peres, App., 174 
So. 128. 

64. N.M.—Evans v. Evans, 101 P.2d 
179, 44 N.M. 223. 

Or.—In re Herdman’s Estate, 119 P. 
2d 277—In re Anderson's Estate, 
71 F.2d 1013, 157 Or. 365—Little- 
page v. Security Savings & Trust 
Co., 3 P.2d 752, 137 Or. 559—Jacob¬ 
son v. Holt, 255 P. 901, 121 Or. 462 
—Franklin v. Northup, 215 P. 494, 
107 Or. 537—Godfrey v. Howes, 178 
P. 388, 91 Or. 98. 

Va.—Morrison v. Morrison, 4 S.E.2d 
776, 174 Va. 58—Krikorian v. Dail¬ 
ey, 197 S.E. 442, 171 Va. 16—Da¬ 
vies v. Silvey, 138 S.E. 513, 148 
Va. 132—Good v. Dyer, 119 S.E. 
277, 137 Va. 114—Cannon v. Can¬ 
non, 163 S.E. 405, 158 Va. 12. 
Circumstances alone are sometimes 
sufficient to corroborate testimony as 
to contract to will property to wit¬ 
ness.—Timberlake's Adm'r v. Pugh, 
163 S.E. 402, 158 Va. 397. 

65. Or.—In re Swank’s Estate, 97 P. 
2d 723, 163 Or. 367—In re Millon’s 
Estate, 61 P.2d 1030, 154 Or. 615 
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—Field v. Rodgers, 275 P. 598, 
128 Or. 661. 

Va.—Wills v. Chesapeake Western 
Ry. Co., 16 S.E.2d 649, 178 Va. 314 
—Gillespie v. Somers, 13 S.E.2d 330, 
177 Va. 231—Brown v. Coates, 182 
S.E. 554, 165 Va. 254—Noland Co. 
v. Wagner, 149 S.E. 478, 153 Va. 
254. 

Absence of written evidence 

Evidence that deceased sometimes 
ate with claimant and stayed at his 
house when ill, and that claimant had 
given deceased money, was insuffi¬ 
cient corroboration to support claim 
against deceased’s estate for board, 
lodging, cash, and services, where 
claim existed over eighteen years and 
there were no books of account or 
written evidences of indebtedness.— 
In re Millon's Estate, 61 P.2d 1030, 
154 Or. 615. 

Contract to will property to claim¬ 
ant 

Mere fact that woman, alleging 
contract by intestate to will property 
to her in return for services, went to 
live with and served him was insuffi¬ 
cient to support her claim.—Timber- 
lake's Adm'r v. Pugh, 163 S.E. 402, 
158 Va. 397. 

66. Ark.—Peoples Nat. Bank v. Cohn, 
110 S.W.2d 42, 194 Ark. 1098. 

Conn.—Yantz v. Dyer, 181 A. 717, 120 
Conn. 600. 

Ky.—McMillan v. Massie's Ex'r, 27 S. 

W.2d 416, 233 Ky. 808. 

N.Y.—In re Shepard’s Estate, 13 N.Y. 
S.2d 679, 257 App.Div. 1031, rehear¬ 
ing denied 14 N.Y.S.2d 1010, 258 
App.Div. 779, appeal denied. 

Pa.—In re Mooney’s Estate, 194 A. 
893, 328 Pa. 273—In re Kepper- 
ling's Estate, 196 A 551, 129 Pa. 
Super. 560. 

67. Cal.—Caldwell v. Weiner, 264 P. 
1100, 203 Cal. 543. 

Conn.—Howd v. MacGregor, 128 A 
518, 102 Conn. 331. 

Ky.—Keeney v. Cockill's Ex'r, 67 S. 
W.2d 490, 252 Ky. 445. 
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be clear and convincing, 68 clear and positive, 69 
clear, precise, and indubitable, 70 full and satisfac¬ 
tory, 71 and of convincing certainty; 72 and it has 
been held that no presumptions or inferences will 
be indulged in favor of such claims. 73 Particular¬ 
ly strong and convincing proof is required where 
the claim is stale. 74 

Claims for services and the like will, however, 
be sustained where they are supported by substan¬ 
tial and convincing proof. 75 Ordinarily the proof 


need not be direct, 76 nor of a formal and positive 
character, 77 and the agreement to pay may in a 
proper case be established by circumstantial evi¬ 
dence, 78 although it has been held that a parol 
contract of decedent to give a portion of his estate 
in return for services rendered must be clearly 
proved by direct evidence. 79 Proof of a contract 
to pay for the services is not required where the 
conditions are such that the law implies a con¬ 
tract. 80 


Md.—Breitinger v. Heisler, 141 A. 
538, 155 Md. 157. 

N.Y.—iSmith v. Burbytfe, 189 N.Y.S. 
728, 197 App.Div. 725—In re Klein- 
man’s Estate, 262 N.Y.S. 863, 146 
Misc. 747. 

Pa.—Conkle v. Byers' Ex’r, 127 A. 

848, 282 Pa. 375. 

24 C.J. p 406 note 86. 

Corroboration of testimony to sup¬ 
port claim for board, lodging, or 
services see supra § 786 b (2). 
Amount of claim 

Rule requiring clear and satisfac¬ 
tory proof of claim for services to a 
decedent applies to determination of 
amount of claim as well as to ques¬ 
tion of legal liability.—Yantz v. Dy¬ 
er, 181 A. 717, 120 Gonn. 600. 
Probative force of testimony years 
old 

Fact that conversations which dis¬ 
interested witness testified to for 
purpose of showing intention of de¬ 
cedent to pay son-in-law and daugh¬ 
ter for care and service rendered to 
decedent took place six and eight 
years before trial did not render 
testimony without substantial pro¬ 
bative force, but it was function of 
jury to evaluate such testimony.— 
Taylor v. Dutton, 13 N.Y.S.2d 980. 

68. Ala.—Croft v. Croft, 121 So. 82, 
219 Ala. 94. 

Ky.—Kreuzman's Adm'r v. Nienaber, 
69 S.W.2d 367, 253 Ky. 241—Mur¬ 
phy’s Ex’r v. Bryan, 18 S.W.2d 978, 
230 Ky. 244. 

N.Y.—In re Moodie's Estate, 230 N.Y. 
S. 33, 224 App.Div. 754, modifying 
In re Moodie, 223 N.Y.S. 318 , 129 
Misc. 853—In re Quinn’s Estate, 254 
N.Y.S. 710, 142 Misc. 481—In re 
Seifried, 224 N.Y.S. 275, 130 Misc. 
229—In re Paolillo’s Estate, 10 N. 
Y.S.2d 926. 

Clarity on all points 
Evidence of claim against estate 
for services must be clear as to serv¬ 
ices rendered, time employed, and 
contract which fixes price, or suf¬ 
ficient facts must be shown to estab¬ 
lish implied contract.—In re Long’s 
Estate, 259 N.Y.S. 112, 144 Misc. 181. 
Claim for services extending over 
long period 

A claim for services to a decedent 
extending over a long period of years, 
no demand for payment having been 


made during decedent's lifetime, must 
be proved by clear and convincing 
proof, the burden being on claimant. 
—Douglas v. Beebe, 195 N.W. 165, 
46 S.D. 559. 

Oral contract 

(1) To establish decedent's oral 
contract to pay for nursing and care, 
evidence must be clear and convinc¬ 
ing.—Turpin’s Adm’r v. Stringer, 14 
S.W.2d 189, 228 Ky. 32. 

(2) Claims against estate for serv¬ 
ices under alleged oral contract with 
deceased will not be sustained ex¬ 
cept on clear and convincing testi¬ 
mony.—Sweetser v. Palmer, 267 P. 
432, 147 Wash. 686. 

(3) Claims against estate of dece¬ 
dent for board and lodging on a 
quantum meruit must be carefully 
scrutinized, and evidence to establish 
them should be clear, convincing, 
and satisfactory, in order that fraud 
may be prevented; but written evi¬ 
dence is not necessary.—In re Sul¬ 
livan, 192 N.Y.S. 318, 118 Misc. 58. 

69- Miss.—First Nab. Bank v. Owen, 
171 So. 4, 177 Miss. 339—Tarver v. 
Lindsey, 137 So. 93, 161 Miss. 379. 

Pa.—See In re Marcinkowski’s Es«* 
tate, 4 Sch.Reg. 252. 

Utah.—Van Natta v. Heywood, 195 P. 
192, 57 Utah 376. 

70- Pa.—In re Mooney's Estate, 194 
A. 893, 328 Pa. 273—In re Kepper- 
ling’s Estate, 196 A. 551, 129 Pa. 
Super. 560. 

71. Tex.—Ivey v. Lane, Civ.App., 
225 S.W. 61, error refused. 

72- La.—Succession of Savant, 132 
So. 263, 15 La.App. 396. 

73. Tex.—Ivey v. Lane,. Civ.App., 
225 S.W. 61, error refused. 

74. Wash.—Kremmel v. Schnaufer, 
103 P.2d 38, 4 Wash.2d 242. 

24 C.J. p 407 note 95. 

75. Ark.—Peoples Nat. Bank v. Cohn, 
110 S.W.2d 42, 194 Ark. 1098. 

Ky.—Marshall v. Ireland, 15 S.W. 

2d 289, 228 Ky. 354. 

Miss.—First Nat. Bank v. Owen, 171 
So. 4, 177 Miss. 339. 

Mutual exchange of board and lodg¬ 
ing for services 

(1) Evidence was insufficient to 
warrant allowance of a claim against 
estate of a decedent for services al¬ 
legedly rendered under an express 
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contract or on a quantum meruit ba¬ 
sis where conduct of parties nega¬ 
tived existence of a master and serv¬ 
ant relationship, claimant delayed 
four years in filing claim’ during 
which period no payments were made 
to claimant, and relations between 
parties indicated that decedent fur¬ 
nished a house and the upkeep of a 
household in exchange for services of 
claimant and her daughter.—In re 
O’Beirne's Estate, 21 N.Y.S.2d 97, 259 
App.Div. 1047. 

(2) In action on claim for personal 
services rendered deceased under ar¬ 
rangement for board and lodging in 
exchange for services rendered by 
deceased, evidence showed that de¬ 
ceased’s incapacity to do any work 
began in latter part of 1917 or early 
in 1918, and continued until his death, 
and that he intended to pay for his 
care while so incapacitated.—Brun- 
nert v. Boeckmann's Estate, Mo.App., 
276 S.W. 89. 

(3) Where deceased lived with 
claimant's family under arrangement 
for board and lodging for services 
rendered, fact that payments on 
claimant's indebtedness to deceased 
were made without asking a credit 
before deceased had entirely ceased to 
render services did not conclusively 
show an absence of intention by 
claimants to charge for board and 
lodging.—Brunnert V- Boeckmann’s 
Estate, supra. 

76. Mo.—Lauf v. Wiegersen, App., 
17 S.W.2d 369—Brunnert v. Boeck¬ 
mann’s Estate, App., 258 S.W. 768. 

77- Mo.—Lauf v. Wiegersen, App., 
17 S.W.2d 369. 

78. Ill.—Hudson v. Hudson, 218 Ill. 
App. 559. 

Kan.—In re Hedin’s Estate, 36 P.2d 
1006, 140 Kan. 329, modified on oth¬ 
er grounds and rehearing demecL 
Johnson v. Lander, 39 P.2d 911, 141 
Kan. 5. 

Ky.—Duke's Adm'r v. Patton, 95 S.W. 

2d 249, 264 Ky. 598. 

Mo.—Wharton v. Denny, 296 S.W. 
183, 222 Mo.App. 260—Brunnert v. 
Boeckmann’s Estate, 276 S.W. 89. 

79. Pa.—Calvert v. Eberly, 153 A. 
146, t 302 Pa. 152. 

80. Mo.—Warren v. Davis, App., 97 
S.Wj 2d 159. 
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Character of evidence as affected by family re¬ 
lationship. While it has been said that the courts 
do not require a stronger degree of proof to sus¬ 
tain claims for services rendered by a member of 
decedent’s family than would be required in the 
case of strangers, 81 some courts take the view 
that stricter proof is necessary in such cases. 82 In 
any event, the proof must be sufficient to overcome 
the presumption of gratuity arising from a family 
relationship, 83 claimant must affirmatively and con¬ 
vincingly prove either an express contract or one 
clearly inferable from the circumstances, 84 and 
the general rule requiring careful scrutiny of 
claims for board, lodging, or services and cogent 
evidence of their validity is peculiarly applicable 


where they were furnished decedent by a claimant 
sustaining a family relationship toward him. 85 A 
mere casual expression of gratitude or of intent to 
pay claimant is insufficient to establish a binding 
contract supporting a claim against the speaker’s 
estate after his decease. 86 

However, despite the existence of a family re¬ 
lationship, the evidence may be sufficient to es¬ 
tablish a valid claim against decedent’s estate for 
board, lodging, or services furnished him during 
his lifetime, 87 and an agreement to pay one sus¬ 
taining a family relationship toward decedent may 
be proved by direct 88 or indirect 89 evidence, or in¬ 
ferred from the facts and circumstances of the 


81. Ind.—Allen v. Etter, 175 N.E. 286, 
92 Ind.App. 297. 

82. Ky.—Poston v. Lothridge’s Ex’r, 
69 S.W.2d 22, 253 Ky. 177—Gruelle's 
Adm’rs v. Houchen, 287 S.W. 919, 
320, 216 Ky. 369. 

Relatives by blood or marriage 

"Where persons related by blood 
or marriage reside together as one 
family, for the mutual convenience 
of all, and one becomes sick or in¬ 
firm, and the other performs services 
for him, no recovery for such services 
can be had, unless an express con¬ 
tract is alleged and proved, and in 
the establishment of such contract 
stricter proof is required than in an 
ordinary case.”—Gruelle’s Adm’rs v. 
Houchen, supra. 

83. Md.—Krug v. Mills, 152 A. 493, 
159 Md. 670. 

Mich.—Rezmer v. Rezmer, 278 N.W. 

680, 283 Mich. 545. 

24 C.J. P 407 note 99. 

84. Ga.—Brooks v. Sims, 187 S.E. 
254, 54 Ga.App. 71. 

Ky.—Thompson v. Close, 134 S.W. 2d 
635, 280 Ky. 720—Springer v. 

Springer’s Ex’x, 89 S-W.2d 624, 262 
Ky. 121. 

W.Va.—Moran v. Moran, 116 S.E. 709, 
93 W.Va. 344. 

24 C.J. p 869 note 19, p 406 note 85. 

85. Ky.—Gayheart’s Adm’r v. Gay- 

heart, 155 S.W.2d 1, 287 Ky. 720- 
Wise v. Goldsmith’s Adm’r, 40 S. 
W.2d 345, 239 Ky. 819—Green’s 

Adm’r v. Smith, 28 S.W.2d 494, 234 
Ky. 448—Lucius’ Adm’r v. Owen, 
248 S.W. 495, 198 Ky. 114. 

Mo.—Smith v. Davis’ Estate, 230 S. 

W. 670, 206 Mo.App. 446. 

N.Y.—In re Long’s Estate 259 N. 
Y.S. 112, 144 Misc. 181—In re King¬ 
ston's Estate, 182 N.Y.S. 528. 
Ohio.—In re Roberts’ Estate, 38 N. 
E.2d 427, 68 Ohio App. 97—Scheetz 
v. Scheetz, 189 N.E. 859, 47 Ohio 
App. 37—Arns v. Disser, 178 N. 
E. 27, 40 Ohio App. 163. 

Pa.—In re Barnet’s Estate, 182 A. 

699, 320 Pa. 408. 

24 C.J. p 869 note 19. 


Leaving nothing for conjecture 

Evidence establishing contract to 
pay for services rendered by another 
member of household must be so 
clear as to leave nothing for conjec¬ 
ture.—Krukowski v. Paluszewski’s 
Estate, 215 N.W. 358, 240 Mich. 291. 
Unambiguous and tmeqLui vocal evi¬ 
dence 

(1) Oral contract of decedent, to 
convey to son for care during re¬ 
mainder of life, must be established 
by direct, positive, definite, and un¬ 
ambiguous evidence of clear and sat¬ 
isfactory nature.—Breniman v. Breni- 
man, 126 A. 751, 281 Pa. 304. 

(2) To establish decedent’s con¬ 
tract to pay daughter for services 
as nurse and housekeeper, proof must 
be explicit, consistent, unequivocal, 
direct, and positive.—In re Myers’ 
Estate, 157 A. 916, 103 Pa.Super. 249. 
Weighing testimony 

In suit to establish claim against 
estate of deceased for board and 
room, trial court could weigh testi¬ 
mony of claimant and her husband 
to determine whether declarations of 
decedent testified to by them were 
credible.—In re Clark’s Estate, 267 
N.W. 273, 221 Wis. 569. 

86. Ky.—Gayheart’s Adm’r v. Gay- 
heart 155 S.W.2d 1, 287 Ky. 720— 
Thompson v. Close, 134 S.W.2d 635, 
280 Ky. 720—Lucius’ Adm’r v. 
Owen, 248 S.W. 495, 198 Ky. 114. 
Md.—Krug v. Mills, 152 A. 493, 159 
Md. 670. 

Mo.—Chandler v. Hulen, 71 S.W.2d 
752, 335 Mo. 167—Aldridge v. Shel¬ 
ton’s Estate, App., 86 S.W.2d 395. 
N.Y.—Frankenberger v. Schneller, 179 
N.E. 492, 258 N.Y. 270, reversing 
248 N.Y.S. 831, 232 App.Div. 787, 
and reargument denied 182 N.E. 
157, 259 N.Y. 507. 

Okl.—Eatmon v. Penland, 249 P. 387, 
119 Okl. 180. 

Pa.—Swieczkowski v. Sypniewski, 144 
A. 141, 294 Pa. 323—In re Collins' 
Estate, 83 Pa. Super. 31. 

Direction to present bill 

Decedent’s alleged statement that 
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daughter should present bill for serv¬ 
ices as nurse and housekeeper was 
insufficient alone to bind him to any 
legal obligation to pay.—In re My¬ 
ers’ Estate, 157 A. 916, 103 Pa.Super. 
249. 

“Wanted daughters paid” 

In proceeding by daughters against 
estate of deceased father on claims 
for services, evidence did not estab¬ 
lish contract to pay for the services 
notwithstanding evidence that father 
had stated that he wanted the daugh¬ 
ters paid therefor.—Moss v. Branson, 
99 P.2d 744, 151 Kan. 386. 

Contract to convey or will property 
to claimant 

(1) Evidence did not show con¬ 
tract of decedent to convey property 
to plaintiff in consideration of latter’s 
agreement to care for him and give 
him a home while he lived, dece¬ 
dent’s statements being mere expres¬ 
sions of intention and appreciation 
of services rendered by plaintiff.— 
Hurl v. Merriam, Mass., 148 N.E. 
673. 

(2) Testimony that witnesses had 
heard decedent say that he intended 
that nephew should have all he had 
for services he had rendered was 
insufficient of itself to establish con¬ 
tract to pay for such services by 
provision in will.—Bean's Adm’r v. 
Bean, 287 S.W. 239, 216 Ky. 95. 

87. Miss.—Ellis v. Berry, 110 So. 211, 
145 Miss. 652. 

Mo.—Kneuven v. Berliner’s Estate, 
^APPv 54 S.W.2d 494. 

N.Y.—Taylor v. Dutton, 13 N.Y.S.2d 
980. 

Wis.—In re Fick’s Estate, 298 N.W. 
185, 238 Wis. 43. 

88. Ark.—Nissen v. Flournoy, 254 S. 
W. 540, 160 Ark. 311. 

Ohio.—Scheetz v. Scheetz, 189 N.E. 
859, 47 Ohio App. 37. 

88. Mo.—Liebaart v. Hoehle’s Es¬ 
tate, App., Ill S.W.2d 925. 

Ohio.—Scheetz v. Scheetz, 189 N.E. 
1 859, 47 Ohio App. 37. 
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case. 90 In the absence of any statute to the con¬ 
trary, such a claim may be established by parol 
evidence. 91 Where the relationship is by affinity 
and not by consanguinity, it has been held that 
there is no presumption of gratuity to be over¬ 
come and that the proof of a promise to pay need 
not be as clear as when a true family relationship 
exists, 92 and special circumstances may reduce the 
quantum of proof usually essential, even though 
the parties do sustain a true family relationship 
toward each other. 93 
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Sufficiency of evidence to show particular facts 
or in particular cases. In determining the suffi¬ 
ciency of the evidence to support a claim for board, 
lodging, or services rendered a decedent during his 
lifetime, each case is largely controlled by its own 
facts, 94 and, under the general rules discussed su¬ 
pra this and preceding subdivisions of this sec¬ 
tion, the evidence in particular cases has been held 
sufficient 95 or insufficient 96 to support a recovery 
by claimant for board, lodging, or services fur- 
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90. Ark.—Nissen v. Flournoy, 254 
S.W. 540, 160 Ark. 311. 

Mo.—Chandler v. Hulen, 71 S.W.2d 
752, 335 Mo. 167—Liebaart v. Hoe- 
hle r s Estate, App., Ill S.W.2d 925— 
Aldridge v. Shelton’s Estate, App., 
86 S.W.2d 395—Miller v. Richard¬ 
son, App., 56 S.W.2d 614—Elstroth 
v. Karrenbrock, App., 285 S.W. 525. 
24 C.J. p 869 note 22. 

91. Mo.—Bowman v. Shelton, 158 S. 
W. 404, 175 Mo.App. 696. 

92 . pa.—In re Griffin’s Estate, 96 Pa. 
Super. 185. 

There is neither legal nor moral 
duty resting on a nephew by mar¬ 
riage to give up his ordinary work 
and devote his time to nursing his 
uncle-in-law without compensation, 
and, where he does so and the parties 
live together, there is not such a 
family relationship as to raise a pre¬ 
sumption of gratuity which claimant 
must overcome, and claimant’s proof 
of decedent's promise to pay in such 
a case is not required to be as clear 
as if a family relationship had exist¬ 
ed between the parties.—In re Grif¬ 
fin’s Estate, supra. 

93. Utah.—Patton v. Evans, 69 P-2d 
969, 92 Utah 524, 112 A.L.R. 589. 

Child doing duty resting equally on 
all 

An adult person with earning pow¬ 
er who gives up that opportunity and 
comes to, and lives with, and cares 
for, her parent when other children 
had equal responsibility for such care 
need not prove implied promise by 
parent to pay for such services by 
overwhelming evidence to establish 
claim against mother’s estate.—Pat¬ 
ton v. Evans, supra. 

94. Ark.—Nissen v. Flournoy, 254 S. 
W. 540, 160 Ark. 311. 

Ky.—Gayheart’s Adm’r v. Gayheart, 
155 S.W.2d 1, 287 Ky. 720. 

24 C.J. p 407 note 94. 

96. Ala.—Duncan v. Johnson, 194 So. 
528, 239 Ala. 183. 

Ark.—Peoples Nat. Bank v. Cohn, 110 
S.W.2d 42, 194 Ark. 1098. 

Cal.—Seib v. Mitchell, 52 P.2d 281, 
10 Cal.App.2d 91—Tiefel v. Chant, 
186 P. 382, 44 Cal.App. 433. 

Colo.—Mitchell v. Sheets, 21 P.2d 
714, 92 Colo. 439. 


D.C.—West v. McLaughlin, 18 F.2d 
813, 57 App.D.C. 163. 

Ga.—Long v. Long, 190 S.E. 434, 
55 Ga.App. 449. 

Idaho.—Goldensmith v. Worstell, 208 
P. 836, 35 Idaho 679. 

Ind.—Citizens’ Loan & Trust Co. of 
Lebanon v. Taylor, 169 N.E. 347, 
97 Ind.App. 58—Nolte v. Eyden, 146 
N.E. 866, 82 Ind.App. 580. 

Kan.—In re Hedin's Estate, 36 P. 
2d 1006, 140 Kan. 329, modified on 
other grounds and rehearing de¬ 
nied Johnson v. Lander, 39 P.2d 
911, 141 Kan. 5—Weyer v. Morri¬ 
son, 235 P. 830, 118 Kan. 467—Staf¬ 
ford v. Hayes, 216 P. 270, 13 3 Kan. 
621—Lee v. Downing, 214 P. 786, 
113 Kan. 329. 

La.—Succession of Oliver, 165 So. 318, 
184 La. 26. 

Mass.—Russo v. Foster, 24 N.E.2d 
666, 305 Mass. 1. 

Minn.—Smith v. Hansen, 219 N.W. 
151, 174 Minn. 272. 

Mo.—Guthrie v. Fields, App., 299 S- 
W. 141. 

Neb.—Phifer v. Phifer’s Estate, 199 
N.W. 511, 112 Neb. 327. 

N.H.—Smith v. Tilton, 155 A. 696, 
85 N.H. 559. 

N.Y.—Casey v. Casey’s Estate, 12 
N.Y.S.2d 854, 257 App.Div. 1017 

—Walsh v. Herrick, 289 N.Y.S. 
42, 248 App.Div. 799—In re Cogs¬ 
well's Estate, 286 N.Y.S. 967, 247 
App.Div. 856. 

Okl.—Sinclair v. Stringer, 195 P. 771, 
80 Okl. 218. 

Or.—In re Fulton's Estate, 58 P.2d 
604, 154 Or. 72—In re McLain’s 
Estate, 270 P. 534, 126 Or. 456. 

Pa.—In re Keller’s Estate, 6 A.2d 
575, 335 Pa. 196—In re Leppold’s 
Estate, 20 A.2d 827, 145 Pa.Super. 
60—In re Bergstresser's Estate, 163 
A. 926, 107 Pa.Super. 436. 

R.I.—Paradise v. Rick, 20 A.2d 268— 
McAtee v. Jackson, 157 A. 305— 
Horan v. Dearden, 153 A. 797— 
Freeman v. Higgins, 144 A. 434— 
Mowry v. Dean, 152 A. 736, 51 R. 
I. 156—Dunbar v. White, 120 A. 
785. 

Tex.—Dunnagan v. Lackey, Civ.App., 
283 S.W. 927. 

Utah.—Shields v. Ekman, 248 P. 122, 
67 Utah 474. 


Va.—Harris v. Sparrow, 132 S.E. 694, 
146 Va. 747. 

Wash.—Carlen v. Cashman’s Estate, 
67 P.2d 896, 190 Wash. 248. 

24 C.J. P 869 note 19 [a]. 

96. Ala.—Croft v. Croft, 121 So. 82, 
219 Ala. 94. 

Ark.—Simpson v. Anderson, 80 S.W.2d 
65, 190 Ark. 1178. 

Conn.—Yantz v. Dyer, 181 A. 717, 12ft 
Conn. 600. 

Ill.—In re Teehan’s Estate, 4 N.E.2c3 
513, 287 Ill.App. 58. 

Kan.—Moss v. Branson, 99 P.2d 74 i, 
151 Kan. 386—Shope v. Shope, 89 
P.2d 859, 149 Kan. 754. 

La.—Farrar v. Johnson, 133 So. 35 2, 
172 La. 30—Succession of Savant, 
132 So. 263, 15 La.App. 396. 

Mich.—Bourassa v. Bourassa’s Estate. 
219 N.W. 623, 243 Mich. 35—Perlick 
v. Howe’s Estate, 199 N.W. 615, 
228 Mich. 48. 

Minn.—In re Anderson’s Estate, 197 
N.W. 671, 157 Minn. 217, judg- 

•ment directed for defendant on re¬ 
argument 202 N.W. 904, 157 Minn. 
217. 

Neb.—Foster v. Hartman, 230 N.W. 
251, 119 Neb. 578. 

N.Y.—Griffin v. First Nat. Bank & 
Trust Co. of Tuckahoe, N.Y., 13 N. 
Y.S.2d 656, 257 App.Div. 1047—In 
re Browning’s Estate, 1 N.Y.S.2d 
67, 165 Misc. 675, affirmed In re 
Browning’s Will, 7 N.Y.S.2d 486, 
255 App.Div. 764, appeal granted 
In re Browning’s Estate, 7 N.Y.S. 
2d 1007, 255 App.Div. 846, affirmed 
20 N.E.2d 25, 280 N.Y. 584—In re 
Mancinelli’s Will, 286 N.Y.S. 122, 
158 Misc. 605—In re Green’s Es¬ 
tate, 14 N.Y.S.2d 226. 

Ohio.—Woods v. Fifth-Third Union 
Trust Co., 6 N.E.2d 987, 54 Ohio 
App. 303. 

Pa.—In re Mooney's Estate, 194 A, 
893, 328 Pa. 273—Swieczkowski v. 
Sypniewski, 144 A. 141, 294 Pa. 323 
—In re Davies’ Estate, 137 A. 728, 
289 Pa. 579—In re Schwoyer’s Es¬ 
tate, 136 A. 798, 288 Pa. 541—In re 
Shelton’s Estate, 95 Pa.Super. 363. 

S.D.—Douglas v. Beebe, 195 N.W. 165, 
46 S.D. 559. 

Wash.—Kremmel v. Schnaufer, 108 
P.2d 38, 4 Wash.2d 242. 
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nished decedent during his lifetime, as in the case 
of evidence held sufficient or insufficient to war¬ 
rant recovery for board and nursing, 97 for extra 
compensation, 98 or for services rendered decedent 
in his lifetime as an attorney, 99 boatman, 1 broker, 2 


business manager or supervisor of property, 3 
chauffeur, 4 clerk, 5 companion, 6 domestic, 7 farm la¬ 
borer, 8 garagerhan, 9 housekeeper, 10 housekeeper 
and secretary, 11 miner, 12 nurse, 13 or for services 


Wis.—In re Ghent’s Estate, 259 N. 

W. 865, 217 Wis. 631. 

24 C.J. p 869 note 19 [b]. 

97. Ga.—Westbrook v. Saylors, 193 

S.E. 371, 56 Ga.App. 587. 

Ky.—Wise v. Goldsmith’s Adm’r, 40 
S.W.2d 345, 239 Ky. 819. 

N.Y.—In re Hughes’ Will, 243 N.Y.S. 
476, 229 App.Div. 614, appeal dis¬ 
missed In re Hughes’ Ex’r, 173 
N.E. 882, 254 N.Y. 597. 

Pa.—In re Gilbraith’s Estate, 113 A. 
361, 270 Pa. 288. 

Wis.—In re Gabrich's Estate, 211 N. 

W. 128, 191 Wis. 453. 
Administrator’s claim 
N.Y.—In re Kahn’s Estate, 251 N. 

Y.S. 23, 140 Misc. 532. 

Nephew’s claim 

Ga.—Westbrook v. Saylors, 193 S.E. 
371, 56 Ga.App. 587. 

98. N.Y.—Robinson v. Munn, 143 N. 
E. 784, 238 N.Y. 40, reversing 201 
N.Y.S. 655, 206 App.Div. 576. 

Wash.—Marcuson v. Nixon, 278 P. 
157, 152 Wash. 437—Wheeler v. 

Nixon, 278 P. 156, 152 Wash. 432. 
Wis.—In re Week's Estate, 235 N. 

W. 448, 204 Wis. 178. 

£9. Mich.—In re Dei's Estate, 292 
N.W. 513, 293 Mich. 651. 

Miss.—Nicholson v. Dent, Robinson 
& Ward, 198 So. 552, 189 Miss. 658. 
Mo.—In re Thomasson’s Estate, 144 
S.W.2d 79, 346 Mo. 911. 

Okl.—Spurr v. Pryor & Stokes, 230 
P. 267, 104 Okl. 68. 

Pa.—In re Clohessy’s Estate, 99 Pa. 
Super. 138. 

1. Md.—r-Breitinger v. Heisler, 141 A. 
538, 155 Md. 157. 

2. Ga.—Tyler v. Bartlett, 144 S.E. 
168, 166 Ga. 673. 

3. Ky.—Maynard’s Adm’r v. May¬ 
nard, 92 S.W.24 807, 263 Ky. 620 
—Banton v. Wall’s Adm’r, 288 S. 
W. 285, 216 Ky. 454. 

Tex.—Woodward v. Brown, Civ.App., 
252 S.W. 337. 

Manager of concessions 

Evidence authorized dismissal of 
wife’s claim against husband’s estate 
for salary which husband allegedly 
contracted to pay wife as general 
manager of his park concessions.—In 
re Barnet’s Estate, 182 A. 699, 320 
Pa. 408. 

4. Wash.—Green v. Puller, 294 P. 
1037, 159 Wash. 691. 

Failure to keep precise record 

Whatever the merits of his claim 
in other respects, where one assert¬ 
ed claim against estate for serv¬ 
ices as chauffeur and for furnishing 
automobile, he was not precluded 


from recovering substantial damages 
by failure to keep record of exact 
number of days or hours when serv¬ 
ices were rendered or kind of serv¬ 
ices or their exact value.—Yantz v. 
Dyer, 181 A. 717, 120 Conn. 600. 

5. La.—Succession of Williams, 106 
So. 314, 159 La. 814, amending 1 
La.App. 748. 

6. Colo.—Parker v. Hilliard, 102 P. 
2d 734, 106 Colo. 187. 

7. Ky.—McWhorter v. Pitman’s 

Adm’r, 245 S.W. 133, 196 Ky. 618. 

N.Y.—Henzel v. Costich, 1 N.Y.S.2d 
556, 253 App.Div. 863—In re Moo- 
die’s Estate, 230 N.Y.S. 33, 224 App. 
Div. 754. modifying In re Moodie, 
223 N.Y.S. 318, 129 Misc. 853. 

Or.—In re Griffith’s Estate, 248 P. 
156, 119 Or. 87. 

Pa.—Witten v. Stout, 131 A. 360, 284 
Pa. 410. 

daughter’s services 

Evidence was sufficient to support 
daughter’s claim for housework and 
other domestic services. 

Mo.—Hofmann v. Sawyer, 50 S.W.2d 
674, 227 Mo.App. 149. 

N.Y.—In re Carroll’s Estate, 242 N.Y. 

S. 266, 136 Misc. 245. 

Washing and ironing 

Evidence was sufficient to warrant 
recovery by claimant with whom de¬ 
cedent lived, but not in a family re¬ 
lationship.—Brunnert v. Boeckmann’s 
Estate, Mo.App., 258 S.W. 768. 

8. Mich.—In re Pierson’s Estate, 276 
N.W. 498, 282 Mich. 411—Decker v. 
Van Buskirk’s Estate, 274 N.W. 362, 
280 Mich. 673. 

Minn.—In re Noser’s Estate, 237 N. 

W. 22, 183 Minn. 465. 

Nev.—Ratliff v. Sadlier, 299 P. 674, 
53 Nev. 292. 

N.Y.—Casey v. Casey’s Estate, 12 N. 

Y.S.2d 854, 257 App.Div. 1017. 

Wis.—In re Blohm’s Estate, 248 N. 
W. 407, 211 Wis. 421—In re Ander¬ 
son’s Will, 197 N.W. 178, 182 Wis. 
618. 

Son’s claim 

(1) Claim against estate for serv¬ 

ices rendered by son, consisting of 
general farm labor and other work, 
including work on road for father, 
was properly allowed.—In re Car¬ 
roll’s Estate, 242 N.Y.S. 266, 136 

Misc. 245. 

(2) Mother’s declarations that son 
who lived with her and operated her 
farm should be rewarded for what 
he had done for her were insuffi¬ 
cient, standing alone, to sustain son’s 
claim filed against her estate for 
services in working farm and caring 
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for mother.—Soderland v. Graeber, 
180 N.W. 745, 190 Iowa 765. 

9. Md.—Owings v. Dayhoff, 151 A. 
240, 159 Md. 403. 

10. Iowa.—In re Docius’ Estate, 247 
N.W. 796, 215 Iowa 1193—Kauff¬ 
man v. Logan, 174 N.W. 366, 187 
Iowa 670. 

Ky.—Green’s Adm'r v. Smith, 28 S. 

W.2d 494, 234 Ky. 448. 

Me.—Gordon v. Keene, 107 A. 849, 118 
Me. 269. 

Mich.—Krukowski v. Paluszewski’s 
Estate, 215 N.W. 358, 240 Mich. 291. 
Minn.—Miller v. Mackey, 216 N.W. 
245, 173 Minn. 38. 

N.Y.—In re Du Flon’s Estate, 248 N. 
Y.S. 59, 231 App.Div. 608—Donna- 
rumma v. Potter, 206 N.Y.S. 770, 
211 App.Div. 54. 

Or.—In re Herdman's Estate, 119 P. 
2d 277. 

P&.—In re Schoenbachler’s Estate, 
165 A. 505, 310 Pa. 396—Calvert v. 
Eberly, 153 A. 146, 302 Pa. 152— 
In re Collins' Estate, 83 Pa.Super. 
31. See Szusta v. Krawiec, 34 Luz. 
Leg.Reg. 61. 

11. Cal.—Staples v. Leggat, 51 P.2d 
101, 10 Cal.App.2d 46. 

Mich.—In re Dunnigan's Estate, 276 
N.W. 532, 282 Mich. 500. 

Services in dual capacity 

Where priest had assured secretary 
that he expected to compensate her 
for additional services rendered as 
housekeeper and secretary expected 
payment for such additional services, 
although she had never made demand 
therefor, full amount of note which 
represented payment of back salary 
as secretary, proceeds of sale of 
jointly-owned stock, and payment for 
the additional work done as house¬ 
keeper, were properly allowed as a 
claim against priest’s estate.—In re 
Dunnigan’s Estate, 276 N.W. 532, 
282 Mich. 500. 

12. Ky.—Hopkins v. Byrley Supply 
Co., 270 S.W. 728, 208 Ky. 157. 

13. Ark.—Graves v. Bowles, 79 S. 
W.2d 995, 190 Ark. 579. 

Cal.—Nylund v. Madsen, 271 P. 374, 
94 Cal.App. 441—Tiefel v. Chant, 
186 P. 382, 44 Cal.App. 433. 

Ga.—McElroy v. Lambert, 192 S.E. 
258, 56 Ga.App. 127—Spooner v. 

Butler, 162 S.E. 633, 44 Ga.App. 
632. 

Ill.—In re Moore's Estate, 33 N.E.2d 
130, 310 Ill.App. 365—In re Wilson’s 
Estate, 24 N.E.2d 586, 303 Ill.App. 
56. 

Iowa.—Halstead v. Rohret, 235 N.W. 
293, 212 Iowa 837—Kauffman v. 

Logan, 174 N.W. 366, 187 Iowa 

670. 
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rendered decedent in his lifetime as physician, 14 
rent collector, 15 store clerk, 16 or servant and per¬ 
sonal attendant; 17 or sufficient or insufficient to 
sustain a verdict, finding, judgment, or decree for 
the representative of the estate; 18 or evidence has 


been held sufficient or insufficient to show particu¬ 
lar facts in connection with a claim for board, 
lodging, or services furnished decedent during his 
lifetime, such as the existence of a contract be¬ 
tween claimant and decedent, 19 where the contract 


Ky.—Niswonger v. Burton, 61 S.W. 
2d 894, 250 Ky. 13—Green's Adm’r 
v. Smith, 28 S.W.2d 494, 234 Ky. 
448. 

La.—Succession of Arnold, 152 So. 
322, 178 La. 658—Succession of 
Williams, 106 So. 314, 159 La. 814, 
amending 1 La.App. 748—Succes¬ 
sion of Burgant, 88 So. 391, 148 
La. 1041—Succession of Bairdain, 
App., 200 So. 661—Succession of 
Crawford, 134 So. 269, 16 La.App. 
326. 

Mich.—In re Eber’s Estate, 239 N.W. 
260, 256 Mich. 61. 

N.T.—Robinson v. Munn, 143 N.E. 
784, 238 N.T. 40, reversing 201 N. 
T.S. 655, 206 App.Div. 576—In re 
Long’s Estate, 259 N.Y.S. 112, 
144 Misc. 181—In re Sheehan's Es¬ 
tate, 258 N.Y.S. 837, 144 Misc. 493— 
In re Ethier's Estate, 255 N.Y.S. 
429, 142 Misc. 441. 

Or.—In re Swank's Estate, 97 P.2d 
723, 163 Or. 367. ! 

Pa.—In re Myers' Estate, 157 A. 916, ! 
103 Pa.Super. 249—In re Collins'; 
Estate, 83 Pa.Super. 31. See In 
re Weindorf's Estate, 23 Erie Co. 
10 . 

Wash.—Osterhout v. Myers, 27 P.2d 
1074, 175 Wash. 616. 

Daughter’s claim. 

In proceeding to settle estate, evi¬ 
dence supporting claim of deceased’s 
daughter for compensation for serv¬ 
ices as nurse in caring for deceased 
justified court in dismissing claim 
on ground that claimant had not 
made prima facie case.—In re Ben¬ 
son’s Estate, 258 N.W. 60, 128 Neb. 
138. 

landlady’s claim 

Where boarder regularly paid twen¬ 
ty dollars a month for board and 
room and there was testimony that 
he promised to pay landlady well for 
personal care in nature of practical 
nursing for both past and future 
services, and landlady rendered such 
services until boarder’s death with 
expectation of being compensated, 
evidence authorized recovery of rea¬ 
sonable worth of services rendered 
from boarder's estate on ground that 
boarder expressly agreed to make 
payments in addition to sum paid for 
room and board.—In re Breitzman’s 
Estate, 294 N.W. 489, 236 Wis. 96. 
Extra nursing 

Allowance against administratrix 
of charge for extra nursing for de¬ 
ceased was erroneous under evi¬ 
dence.—-Reese v. Clayton, 13-2 So. 168, 
222 Ala. 261. 

14. Ky.—Cain v. Campbell's Adm’x, 
98 S.W.2d 17, 265 Ky. 843. 


La.—Cappell v. Grant, App., 178 So. 
629—Longino v. Longino, App., 169 
So. 186—Succession of Caranne, 
App., 147 So. 562. 

N.Y.—In re Stults, 280 N.Y.S. 234, 
245 App.Div. 744, motion denied In 
re Killough's Adm’rs, 284 N.Y.S. 
379, 246 App.Div. 616—In re Cum¬ 
nock’s Estate, 260 N.Y.S. 399, 145 
Misc. 501. 

Okl.—Trahern v. Mulkey, 11 P.2d 942, 
157 Okl. 297. 

Pa.—See In re Boyd’s Estate, 19 Erie 
Co. 359. 

R. I.—Frost v. Walker, 170 A. 67. 

15. La.—Succession of Burgant, 88 
So. 391, 148 La. 1041. 

Mo.—Jones v. Munroe, App., 231 S. 
W. 1069. 

Failure to show amount of rent col¬ 
lected 

Evidence that the customary com¬ 
pensation for services was ten per 
cent of the amount collected and that 
the rent of the house belonging to 
deceased was ten dollars per month, 
but without evidence as to the 
amount of the rent collected by 
claimant, is insufficient to sustain 
a verdict authorizing recovery by him 
for services in collecting the rents.— 
Jones v. Munroe, supra. 

16. R.I.—Keegan v. Dupuis, 129 A. 
337. 

17. Miss.—Hickman v. Slough, 193 
So. 443, 187 Miss. 525. 

18. Ala.—Little v. Montgomery, 180 
So. 269, 235 Ala. 615. 

Cal.—Caldwell v. Weiner, 264 P. 
1100, 203 Cal. 543—Cleveland v. 

Edwards’ Estate, 60 P.2d 540, 16 
Cal.App.2d 388. 

Conn.—Schmidt v. Schaub, 161 A. 98, 
115 Conn. 208. 

Ga.—McElroy v. Lambert, 192 S.E. 

258, 56 Ga.App. 127. 

Iowa.—Hartje v. Borstelman, 179 N. 
W. 88—Kauffman v. Logan, 174 N. 
W. 366, 187 Iowa 670. 

Ky.—Motley v. Motley, 266 S.W. 11, 
205 Ky. 460. 

S. C.—Bruce v. Green, 110 S.E 77, 118 
S.C. 27. 

Counterclaim for services 

In action on note by executor of 
testatrix against her son-in-law who 
set up counterclaim for services ren¬ 
dered testatrix, evidence justified 
judgment for executor on note and 
dismissing counterclaim.—Poston v. 
Lothridge’s Ex'r, 69 S.W.2d 22, 253 
Ky. 177. 

Claims by neighbors 

Evidence as to joint claims of two 
friends and neighbors against dece¬ 
dent’s estate, for lodging, mainte- 
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nance, and nursing for five years, 
warranted auditing judge’s findings 
disallowing claim.—In re Blumberg’s 
Estate, 175 A. 741, 115 Pa.Super. 310. 

19. Ill.—In re Moore’s Estate, 33 N. 

E.2d 130, 310 Ill.App. 365. 

Ind.—Witt v. Witt, 12 N.E.2d 1013, 
105 Ind.App. 415. 

Iowa.—Elder v. Brown, 212 N.W. 147, 
203 Iowa 1124. 

Kan.—In re King's Estate, 87 P.2d 
533, 149 Kan. 381—Logs ton v. 

Needham, 26 P.2d 443, 138 Kan. 
439. 

Ky.—Goodall v. Warden's Adm’r, 133 
S.W.2d 944, 280 Ky. 632—Mussi- 
non’s Adm’r v. Herrin, 67 S.W.2d 
710, 252 Ky. 495—Keeney v. Cock- 
ill’s Ex’r, 67 S.W.2d 490, 252 Ky. 
445. 

Mich.—Kratz v. Storz' Estate, 241 N. 
W. 153, 257 Mich. 346—Torbert v. 
Smith’s Estate, 239 N.W. 312, 256 
Mich. 93. 

Mo.—Goff v. Scoggin, App., 293 S.W. 
480. 

Nev.—Ratliff v. Sadlier, 299 P. 674, 
53 Nev. 292. 

N.Y.—In re Sheehan’s Estate, 258 N. 
Y.S. 837, 144 Misc. 493—In re 

Stead's Will, 16 N.Y.S.2d 370. 

S.D.—Sanders v. Sanders, 234 N.W. 
601, 57 S.D. 599. 

Wash.—Fineson v. McMahon, 120 P. 
2d 482—Sweetser v. Palmer, 267 P. 
432, 147 Wash. 686, 

Wis.—In re Fritz’ Estate, 257 N.W. 
667, 216 Wis. 477—In re Dick’s Es¬ 
tate, 235 N.W. 401, 204 Wis. 89. 

Evidence held sufficient to show con¬ 
tract 

(1) Between decedent and daugh¬ 
ter.—In re Knox's Estate, 190 N.W. 
238, 220 Mich. 469. 

(2) Between decedent and parents. 
—Van Duyn v. Van Duyn, 225 P. 444, 
129 Wash. 428, modified on other 
grounds 227 P. 321, 129 Wash. 428. 

(3) Between decedent and son-in- 
law.—Kreuzman’s Adm’r v. Nienaber, 
69 S.W.2d 367, 253 Ky. 241. 

(4) Between decedent and person 
living with him in the relationship of 
a child.—In re Hughes' Estate, 244 
N.Y.S. 416, 230 App.Div. 776, affirmed 
175 N.E. 316, 255 N.Y. 568. 

(5) Between decedent and sister. 
—McCarty v. Ennist, 146 A, 653, 7 
N.J.Misc. 558. 

(6) Between decedent and stepson. 
—In re Istocin’s Estate, 190 A. 382, 
126 Pa. Super. 158. 

Evidence held insufficient to show 
contract 

(1) Between decedent and brother- 
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between claimant and decedent is express 20 or im- j plied, 21 as in the case of evidence held sufficient 


in-law.—Rice v. Meade, 272 S.W. 415, 
209 Ky. 173. 

(2) Between decedent and daugh¬ 
ter. 

Minn.—In re Klessig’s Estate, 189 

N.W. 424, 153 Minn. 27. 

Pa.—In re Myers* Estate, 157 A. 916, 

103 Pa.Super. 249. 

(3) Between decedent and foster 
■daughter.—Caldwell v. Taylor, 120 
A. 391, 276 Pa. 398. 

(4) Between decedent and friend. 
—In re Quinn’s Estate, 254 N.Y.S. 
710, 142 Misc. 481. 

(5) Between decedent and nephew. 
Ohio.—In re Roberts* Estate, 38 N.E. 

2d 427, 68 Ohio App. 97. 

Tex.—Ivey v. Lane, Civ.App., 225 S. 

W. 61, error refused. 

(6) Between decedent and niece.— 
McWhorter v. Pitman’s Adm’r, 245 
S.W. 133, 196 Ky. 618. 

(7) Between decedent and sister. 
—Roller v. Montgomery's Estate, 
Mo.App., 80 S.W.2d 246. 

(8) Between decedent and sister- 
in-law.—Calvert v. Eberly, 153 A. 
146, 302 Pa. 152. 

(9) Between decedent and step¬ 
daughter.—Donnarumma v. Potter, 
206 N.Y.S. 770, 211 App.Div. 54. 

Evidence held to show absence of 
contract 

In child’s action against father’s 
estate to recover for board and lodg¬ 
ing furnished father, who lived with 
child as member of his family for 
two thirds of time during period of 
five years, conflicting evidence war¬ 
ranted finding that no contract or 
understanding existed between fa¬ 
ther and child with respect to pay¬ 
ment for board and lodging, and 
hence precluded recovery by child. 
—Hurst v. Hurst’s Estate, Mo.App., 
151 S.W.2d 543. 

Contract for services rendered de¬ 
ceased incompetent 

In action against administrator to 
establish a claim for additional com¬ 
pensation against estate of a de¬ 
ceased incompetent, plaintiff’s evi¬ 
dence that on several occasions she 
had complained that she was receiv¬ 
ing insufficient compensation for 
caring for deceased, and had been 
advised by guardians that they 
would take the matter up with the 
court having jurisdiction of the 
guardianship matter, that she never 
made any formal claim for addition¬ 
al compensation, and that the court 
never authorized additional compen¬ 
sation, was insufficient to sustain a 
verdict for the plaintiff, since it 
failed to show any contract either 
express or implied.—Milliken v. Wil¬ 
kinson, 101 P.2d 811, 187 Okl. 143. 
Recognition of liability 

Deceased’s statement that she was, 


more than paying for her room and 
board with work she was doing con¬ 
stituted recognition of liability for 
room and board.—Sanders v. San¬ 
ders, 234 N.W. 601, 57 S.D. 599. 

20. N.J.—In re McDonald’s Estate, 
133 A. 884, 4 N.J.Misc. 542. 

Or.—Richter v. Derby, 295 P. 457, 
135 Or. 400. 

Wis.—Smith v. Huskelhus’ Estate, 
193 N.W. 996, 182 Wis. 349, af¬ 
firmed Smith v. Freng, 196 N.W. 
887, 182 Wis. 349, dissenting opin¬ 
ion Smith v. Huskelhus’ Estate, 
197 N.W. 170, 182 Wis. 349. 

Evidence held sufficient to establish 
express contract 

(1) Between decedent and daugh¬ 
ter.—In re Mack’s Estate, 123 A. 462, 

278 Pa. 426. 

(2) Between decedent and daugh¬ 
ter-in-law.—Krapp v. Krapp, 186 N. 
W. 754, 48 N.D. 760. 

(3) Between decedent and nephew. 
—Gardner v. Marquis, 275 N.W. 493, 
224 Iowa 458. 

(4) Between decedent and niece. 
Ky.—Green's Adm’r v. Smith, 28 S. 

W.2d 494, 234 Ky. 448. 

Miss.—Tarver v. Lindsey, 137 So. 93, 
161 Miss. 379. 

(5) Between decedent and step¬ 
son.—Oliver v. Gardner, 232 S.W. 
418, 192 Ky. 89. 

Evidence held, insufficient to estab¬ 
lish express contract 

(1) Between decedent and brother. 
—In re May's Estate, 271 N.W. 549, 

279 Mich. 53. 

(2) Between decedent and daugh¬ 
ter. 

N.C.—Staley v. Lowe, 148 S.E. 240, 
197 N.C. 243. 

Wis.—In re Shimek’s Will, 266 N.W. 
798, 222 Wis. 98. 

(3) Between decedent and foster 
daughter.—In re Goodhart’s Estate, 
123 A. 318, 278 Pa. 381. 

(4) Between decedent and grand¬ 
daughter.—Gruelle’s Adm’rs v. Hou- 
chen, 287 S.W. 919, 216 Ky. 369. 

(5) Between decedent and nephew. 
Ky.—Thompson v. Close, 134 S.W. 2d 

635, 280 Ky. 720. 

Mich.—Mclnerney v. Detroit Trust 
Co., 271 N.W. 545, 279 Mich. 42. 

(6) Between decedent and his 
niece's husband.—In re Goltz's Es¬ 
tate, 238 N.W. 374, 205 Wis. 590. 

(7) Between decedent and son. 

Ky.—Gay heart’s Adm’r v. Gayheart, 

155 S.W.2d 1, 287 Ky. 720. 

Wis.—In re Blohm’s Estate, 248 N. 
W. 407, 211 Wis. 421. 

(8) Between decedent and stepson. 

.—Vanover v. Vanover, 67 S.W.2d 21, 
252 Ky. 308. 

(9) Between decedent and step- 
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son and wife.—Doughty v. Thornton, 
145 S.E. 249, 151 Va. 785. 

Contract with decedent’s agent 

In suit against executor on con¬ 
tract for nursing services rendered 
to decedent, evidence failed to es¬ 
tablish that decedent made express 
contract to pay plaintiff for services, 
but did establish that plaintiff and 
decedent's agent had made express 
contract covering such services and 
room and board under which plain¬ 
tiff had been paid in full.—Flynn’s 
Ex’r v. Mullett, 70 S.W.2d 978, 254 
Ky. 90. 

Joint contract 

Evidence tending to prove that de¬ 
cedent expected to compensate both 
plaintiffs supported inference that 
express contract was for plaintiffs 
jointly.—Fenton v. Askew, 165 N.E. 
301, 119 Ohio St. 603. 

Proof of categorical promise as es¬ 
sential 

To establish express contract to 
pay for services rendered a decedent, 
evidence need not show a categorical 
promise by decedent to pay or by the 
performer to render the services for 
a consideration, but it is sufficient to 
prove that decedent expected to pay 
and that the performer expected to 
receive compensation.—Gayheart’s 
Adm’r v. Gayheart, 155 S.W.2d 1, 287 
Ky. 720. 

Showing express contract by any 
competent evidence 
Where sister makes claim against 
deceased brother's estate for serv¬ 
ices rendered, express contract pro¬ 
viding for compensation may be es¬ 
tablished by any competent evidence, 
and it is not essential that evidence 
consist of formal offer and accept¬ 
ance but in the case at bar evidence 
sustained judgment denying sister’s 
claim against deceased brother's es¬ 
tate for services rendered while re¬ 
siding with, and as part of, her 
brother’s family.—In re Peterson’s 
Estate, 78 P.2d 20, 147 Kan. 507. 

21. Ark.—Duty v. Keith, 87 S.W.2d 
15, 191 Ark. 575. 

Mo.—Hodge v. St. Louis Union Trust 
Co, 261 S.W. 67—Smith v. Collins, 
App., 243 S.W. 219. 

Wash.—Kremmel v. Schnaufer, 103 
P.2d 38, 4 Wash.2d 242. 

Evidence held sufficient to establish 
implied contract 

(1) Between decedent and daugh¬ 
ter.—Clark v. Krogh, 280 N.W. 635, 
225 Iowa 479. 

(2) Between decedent and grand¬ 
parents.—Wilkins v. Cochran, 157 N. 
E. 494, 24 Ohio APP- 408. 

(3) Between decedent and niece. 
Ind.—King v. Arnot, 161 N.E. 571, 

88 Ind.App. 138. 

Ky.—Clark v. Hale, 273 S.W. 39, 209 
Ky. 496. 
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or insufficient to warrant recovery on a quantum 
meruit, 22 or to show decedent’s agreement to com¬ 
pensate claimant out of his estate, 23 or to show 


the termination of a contract, 24 or has been held 
sufficient or insufficient to show duress, 25 fraud, 2& 
family relationship subsisting between claimant and 


Pa.—Hartman v. Moloney, 194 A. 

234, 128 Pa.Super. 302. 

(4) Between decedent and son.— 
Hage v. Crookston Trust Co., 272 N. 
W. 777, 199 Minn. 533. 

(5) Between decedent and his sis¬ 
ter and her husband.—Whistler v. 
Bond, Mo.App., 87 S.W.2d 237. 

(6) Between decedent and grand¬ 
niece to whom she stood in loco par¬ 
entis.—In re Weber's Estate, 239 N. 
W. 260, 256 Mich. 61. 

(7) Between decedent and the hus¬ 
band of his grand-niece.—Jones v. 
Jones, 125 A. 722, 146 Md. 19, 36 A. 
L.R. 672. 

Xncompetency of decedent 

Evidence warranted chancellor’s 
conclusion that decedent was men¬ 
tally incapable of contracting to 
compensate his daughter and son-in- 
law for services rendered, but that 
extraordinary nature thereof implied 
such agreement.—Gover's Adm’r v. 
Waddle, 54 S.W.2d 19, 245 Ky. 652. 
Absence of family relationship 

(1) Where decedent lived on 
claimant's husband's farm, receiving 
board and lodging for services per¬ 
formed, and it could not be said as 
matter of law that services per¬ 
formed for him by her in the way 
of washing and ironing were done 
as a housewife or were part of the 
board and lodging, or that any fam¬ 
ily relationship existed between the 
wife and deceased, and the evidence 
warranted a finding by the jury that 
she intended to charge therefor, 
which decedent should have known, 
recovery can be had on an implied 
promise to pay for the washing and 
ironing.—Brunnert v. Boeckmann's 
Estate, Mo.App., 258 S.W. 768. 

(2) Where no family relationship 
existed between plaintiff and dece¬ 
dent, but by express agreement, pro¬ 
moted by their intimate friendship 
of long standing, they lived togeth¬ 
er as members of the same house¬ 
hold, evidence of plaintiff’s services 
of value in caring for decedent, be¬ 
yond those contemplated by the 
agreement, was sufficient to raise an 
implied promise on the part of dece¬ 
dent to pay the reasonable value of 
such services in the absence of a 
showing that plaintiff performed 
them without expectation of compen¬ 
sation, or that there was an un¬ 
derstanding that they should be ren¬ 
dered gratuitously.—Franklin v. 
Northup, 215 P. 494, 107 Or. 537. 
Testimony carrying issue to jury 

Testimony fairly sustaining an 
implied obligation to pay for serv¬ 
ices rendered decedent presents 
question for jury in proceeding to 


enforce claim against decedent's es¬ 
tate.—In re Munro’s Estate, 295 N. 
W. 567, 2 96 Mich. 80. 

Evidence held insufficient to estab¬ 
lish implied contract 

(1) Between decedent and brother. 
Ark.—Graves v. Bowles, 79 S.W.2d 

995, 190 Ark. 579. 

Pa.—In re Johnson’s Estate, 165 A. 
535, 108 Pa.Super. 526. 

(2) Between decedent and nephew. 
Mich.—In re Pierson’s Estate, 276 N. 

W. 498, 282 Mich. 411. 

N.Y.—-In re Stead’s Will, 16 N.Y.S.2d 
370. 

(3) Between decedent and son, so 
as to warrant daughter-in-law’s re¬ 
covery on her husband’s claim for 
her services based on assignment.— 
Cooper v. Cooper, 2 S.E.2d 145, 59 Ga. 
App. 832. 

22. Ill.—Moreen v. Carlson’s Estate, 

6 N.E.2d 871, 365 Ill. 482, revers¬ 
ing In re Carlson’s Estate, 2 N.E. 
2d 963, 286 Ill.App. 81. 

N.C.—Nesbitt v. Donoho, 150 S.E. 
875, 198 N.C. 147. 

Ohio.—Corbin v. Bort, App., 35 N.E. 
2d 984. 

23. Ark.—Miller v. Summers, 187 
S.W. 664, 124 Ark. 599. 

Conn.—Howd v. MacGregor, 128 A. 
518, 102 Conn. 331. 

Iowa.—Meyers v. Schmidt, 261 N.W. 

502, 220 Iowa 370. ' 

Ky.—Dawson v. Smith, 247 S.W. 19, 
197 Ky. 342. 

Md.—Bright v. Ganas, 189 A. 427, 171 
Md. 493, 109 A.Li.R. 467. 

Mass.—Dixon v. Lamson, 136 N.E. 

346, 242 Mass. 129. 

Miss.—First Nat. Bank v. Owen, 171 
So. 4, 177 Miss. 339. 

Mo.—Rouden v. Heisler’s Estate, 
App., 219 S.W. 691. 

N.H.—Boyle v. Dudley, 179 A. 11, 87 
N.H. 282. 

N.Y.—Hansen v. Kelly, 220 N.Y.S, 
107, 219 App.Div. 469. 

Pa.—In re Elwood’s Estate, 164 A. 
617, 309 Pa. 505—Conkle v. Byers’ 
Ex’r, 127 A. 848, 282 Pa. 375—In re 
Gilbraith’s Estate, 113 A. 361, 270 
Pa. 288. 

Utah.—Van Natta v. Heywood, 195 
P. 192, 57 Utah 376. 

W.Va.—Keeley v. Riley, 183 S.E. 43, 
116 W.Va. 677. 

Claimant’s expectation as sufficient 
to establish contract 
Evidence that plaintiff rendered 
services for defendant’s decedent, 
both as housekeeper and as nurse, 
and received inadequate regular pay¬ 
ments, did not sustain her claim, 
made after decedent’s death, that he 
agreed to pay plaintiff an additional 
sum for her services as nurse, al¬ 
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though plaintiff rendered services in 
expectation of receiving a bequest.— 
Robinson v. Munn, 143 N.E. 784, 238 
N.Y. 40, reversing 201 N.Y.S. 655, 
206 App.Div. 576. 

Evidence held sufficient to show tes¬ 
tamentary contract 

(1) In favor of housekeeper. 
Iowa.—Kissling v. Monticello State 

Bank, 212 N.W. 314, 203 Iowa 62. 
Pa.—In re Schoenbachler’s Estate, 
165 A. 505, 310 Pa. 396. 

(2) In favor of son.—Winder v. 
Winder, Cal., 114 P.2d 347, prior 
opinion, App., 108 P.2d 681. 

(3) In return for life support of 
decedent. 

Ky.—Staiar’s Adm’r v. Netter, 250 S. 

W. 89, 198 Ky. 788. 

Me.—Pelletier v. Deering, 164 A. 
195, 131 Me. 462. 

Evidence held insufficient to show 
testamentary contract 

(1) In favor of daughter.—Miller 
v. Bell's Estate, 273 N.W. 67, 224 
Wis. 593. 

(2) In favor of nephew, neither 
bilateral nor unilateral contract be¬ 
ing shown.—Frankenberger v. Schnel- 
ler, 179 N.E. 492, 258 N.Y. 270, re¬ 
versing 248 N.Y.S. 831, 232 App.Div. 
787, and reargument denied 182 N.E. 
157, 259 N.Y. 507. 

(3) In favor of wife’s niece.— 
Moreen v. Carlson’s Estate, 6 N.E. 
2d 871, 365 Ill. 482, reversing In re 
Carlson’s Estate, 2 N.E.2d 963, 286 
Ill.App. 81. 

Evidence held insufficient to show 
breach of testamentary contract 
Kan -—St- Denis v. Johnson's Estate, 
54 P.2d 983, 143 Kan. 483. 

24. Wash.—Scarlett v. Peoples 
Bank & Trust Co., 46 P.2d 1045, 
182 Wash. 257. 

25. S.C.—In re Nightingale’s Estate, 
189 S.E. 890, 182 S.C. 527. 

26. Me.—Pelletier v. Deering, 164 
A. 195, 131 Me. 462. 

Va.—English v. Elks’ Nat. Home, 
170 S.E. 607, 161 Va. 145. 

Claimant’s receipt of both cash and 
legacy 

Mere fact that testatrix paid board 
and gave money to wife of one filing 
claim against estate for services ren¬ 
dered to deceased and left her addi¬ 
tional legacy over that bequeathed 
by will to objectors was not evi¬ 
dence that testatrix’ contract to com¬ 
pensate claimant for services was 
fraudulently procured by claimant 
and his wife.—In re Nightingale’s 
Estate, 189 S.E. 890, 182 S.C. 527. 
Decedent’s statement of indigent cir¬ 
cumstances 

Lodge which provided home for 
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decedent, 27 or that the board, lodging, or services 1 were rendered gratuitously 28 or nongratuitously, 29 


deceased member for four years pri¬ 
or to his decease could not recover 
for maintenance from estate on 
ground that deceased was not in 
indigent circumstances at time of 
application, as he had stated, where 
deceased had income of one hundred 
seventy five dollars per year, and his 
estate of over eight thousand dollars 
was acquired later from sale of 
property which he owned.—English 
v. Elks’ Nat. Home, 170 S.E. 607, 161 
Va. 145. 

27. Ark.—Williams v. Agee, 280 S. 
W. 635, 170 Ark. 670. 

Mo.—Wiesenbom v. Rutledge, 121 S. 
W.2d 309, 233 Mo.App. 464—Nelson 
v. Poorman’s Estate, App., 215 S. 
W. 753. 

Ohio.—Corbin v. Bort, App., 35 N.EL 
2d 984—Gilmour v. Cross, 151 N. 
E. 782, 20 Ohio App. 127. 

S.D.—Sanders v. Sanders, 234 N.W. 

601, 57 S.D. 599. 

24 C.J. p 869 note 19 [c]. 

Kind and considerate treatment as 
showing relationship 
The mere proof of kind and consid¬ 
erate treatment of decedent by her 
niece and niece’s husband, with whom 
she had lived, was insufficient to es¬ 
tablish a “family relationship” as 
basis for contention that room and 
board were voluntarily furnished.— 
Hartman v. Moloney, 194 A. 234, 128 
Pa.Super. 302. 

Relation by consanguinity or affinity 

(1) Evidence showed family or 
similar relation between brother and 
sister filing claim against his estate 
for services rendered.—Roller v. 
Montgomery’s Estate, Mo.App., 45 S. 
W.2d 945. 

(2) Evidence was sufficient to war¬ 
rant finding that decedent lived in 
family relation with plaintiff, his sis- 
ter-in-law.—Smarr v. Smarr’s Estate, 
Mo.App., 283 S.W. 461. 

(3) In a proceeding on a claim by 
a stepdaughter of decedent, who, aft¬ 
er having lived apart for practical¬ 
ly half a century, returned to care 
for decedent and his wife, a find¬ 
ing that claimant was not a mem¬ 
ber of decedent’s family was war¬ 
ranted.—In re Frederickson's Estate, 
182 N.W. 184, 191 Iowa 315. 

28. Cal.—Fuller v. Everett, 280 P. 
550, 100 Cal.App. 593. 

Ky.—Coffee v. Owens’ Adm’r, 287 S. 

W. 540, 216 Ky. 142. 

Mo.—Wooldridge v. Bryan, 270 S.W. 
658, 307 Mo. 234—Smith v. Collins, 
App., 243 S.W. 219. 

Or.—In re Herdman’s Estate, 119 P. 
2d 277. 

R.I.—Frost v. Walker, 170 A. 67. 
Wis.—In re Clark’s Estate, 267 N.W. 
273, 221 Wis. 569—In re Austin’s 
Estate, 186 N.W. 595, 176 Wis. 265. 


Evidence held sufficient to show 
gratuitous character of services 

(1) Rendered by decedent’s broth¬ 
er-in-law as a doctor.—In re Cum¬ 
nock’s Estate, 260 N.Y.S. 399, 145 
Misc. 501. 

(2) Rendered by aunt to decedent 
up to a certain date.—In re Beck¬ 
er’s Estate, 184 N.Y.S. 57. 

(3) Rendered by decedent's nephew 
in collection of rents.—Succession of 
Burgant, 88 So. 391, 148 La. 1041. 

(4) In an action against executors 
to recover the reasonable value of 
services rendered to decedent, where 
plaintiff and decedent were sisters, 
evidence that decedent had frequent¬ 
ly visited plaintiff in her home for 
periods of two or three weeks, dur¬ 
ing which time the services were 
rendered, and that during such pe¬ 
riods plaintiff owed decedent a sum 
on a promissory note which was al¬ 
lowed to be outlawed, and was sub¬ 
sequently bequeathed to plaintiff, to¬ 
gether with a cash legacy of five 
hundred dollars, a finding that th* 
services rendered were intended to 
be gratuitous was warranted.—New- 
bert v. McCarthy, 214 P. 442, 190 
Cal. 723. 

Evidence held insufficient to show 
gratuitous character of services 

(1) Rendered by decedent’s niece 
in nursing her.—Succession of Bur¬ 
gant, 88 So. 391, 148 La. 1041. 

(2) Rendered by decedent's sister- 
in-law.—Wharton v. Denny, 296 S.W. 
183, 222 Mo.App. 260. 

Sufficiency of evidence to rebut pre¬ 
sumption of gratuity arising 
from family relationship 

(1) Evidence held sufficient to re¬ 
but presumption.—Smith v. Sims, Mo. 
App., 258 S.W. 1032. 

(2) Evidence held insufficient to 
rebut presumption. 

Md.—Krug v. Mills, 152 A. 493, 159 

Md. 670. 

Mich.—In re Gottman’s Estate, 209 

N.W. 816, 235 Mich. 613. 

, N.D.—Brady v. Brady’s Estate, 194 

N.W. 938, 50 N.D. 114. 

Refusal of payment 

(1) Where there was no evidence 
that decedent’s niece by marriage 
intended to charge decedent for serv¬ 
ices and care, and on one occasion 
niece refused an offer to pay for serv¬ 
ices and said nothing indicating that 
she expected compensation, niece 
could not recover from decedent's es¬ 
tate for services rendered.—In re 
Burkett’s Estate, Miss., 186 So. 834. 

(2) Grandmother’s testimony that 
she did not think of charging for 
services rendered grandchild at time 
did not show intention to render 
gratuitous services, precluding recov¬ 
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ery.—Wilkins v. Cochran, 157 N%E. 
494, 24 Ohio App. 408. 

29. Ark.—Beauchamp v. Jernigan, 72 
S.W.2d 535, 189 Ark. 361. 

Cal.—Lloyd v. Kleefisch, App., 120 P. 
2d 97—Mayborne v. Citizens’ Trust 
& Savings Bank, 188 P. 1034, 46 
Cal.App. 178. 

Ky.—Bard v. Bard, 132 S.W.2d 44, 
279 Ky. 683. 

Mo.—Wiesenborn v. Rutledge, 121 S. 

W.2d 309, 233 Mo.App. 464. 

N.Y.—Taylor v. Dutton, 13 N.Y.S.2d 
980. 

Or.—Franklin v. Northup, 215 P. 494, 
107 Or. 537. 

Evidence held sufficient to show com¬ 
pensation to be made 

(1) By decedent to daughter. 

Ga.—Edwards v. Smith, 157 S.E. 

348, 42 Ga.App. 730. 

Minn.—Holland v. McGrath, 248 N. 

W. 750, 189 Minn. 172. 

W.Va.—In re Gilbert’s Estate, 177 S. 
E. 529, 115 W.Va. 599. 

(2) By decedent to daughter-in- 
law.—Elstroth v. Karrenbrock, Mo. 
App., 285 S.W. 525. 

(3) By decedent to nephew.—In re 
Hart’s Estate, 16 N.E.2d 697, 296 Ill. 
App. 650. 

(4) By decedent to niece. 

Ga.—Tatum v. Moss, 198 S.E. 814, 
58 Ga.App. 434. 

Iowa.—Spicer v. Spicer's Adm’r, 202 
N.W. 604, 201 Iowa 99. 

(5) By decedent to stepdaughter. 
—In re Frederickson’s Estate, 182 N. 
W. 184, 191 Iowa 315. 

(6) By decedent to son. 

Ind.—Offenbacker v. Offenbacker, 187 
N.E. 903, 98 Ind.App. 689. 

Mich.—Rezmer v. Rezmer, 278 N.W. 
680, 283 Mich. 545—Fletcher v. 

Fletcher, 182 N.W. 1, 214 Mich. 12. 
Minn.—Holland v. McGrath, 248 N.W. 
750, 189 Minn. 172. 

(7) By decedent to husband of her 
niece.—In re Turner’s Estate, 109 S. 
E. 806, 118 S.C. 30. 

(8) By decedent to person not re¬ 
lated.—Winston v. Kirkpatrick, Ind. 
App., 37 N.E.2d 18. 

Evidence held sufficient to raise pre<> 
sumption of compensation 
In action by niece against admin¬ 
istrator of estate of deceased aunt 
to recover for services rendered to 
aunt while aunt was living with her 
and her father, evidence sustained 
finding that services were performed 
under such circumstances as to give 
rise to presumption that aunt was to 
pay for them.—Patrick v. Crank, Mo. 
App., 110 S.W.2d 381. 

Instrument of testamentary intent as 
strengthening claim 
An instrument executed many years 
after personal services began, but 
insufficient on account of its form 
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to show performance by claimant of services or 
i furnishing- of board or lodging, 30 or the dura- 
71 31 or value 32 thereof, which value need not be 


shown by expert testimony, 33 or the amount of 
recovery proper to allow on the claim, 3 ^ or to 
show other facts in issue, such as the mental ca- 


a will, could not give rise to any 
isumption that there was a purpose 
the beginning of rendition of serv- 
s to pay therefor, but, where the 
strument stated that the property 
.empted to be devised was in recog- 
.ion of services rendered, tended to 
•engthen an inference arising from 
ier facts and circumstances of the 
istence of such purpose, or at least 
rebut any inference or presump- 
•n that the parties contemplated 
at the services should be gratui- 
is.—Mayborne v. Citizens' Trust & 
vings Bank, 188 P. 1034, 46 Cal. 
>p. 178. 

ddence showing meals not fur¬ 
nished as “courtesies” 

Evidence that plaintiff furnished 
*als to deceased, at least for the 
eater part of the time claimed, 
.d that deceased had stated to oth- 
s that he would pay her for them, 
as sufficient to sustain a verdict 
warding compensation for part of 
e meals, notwithstanding defend- 
it's claim that they were furnished 
the nature of courtesies.—Ladd v. 
hite, 111 A. 759, 119 Me. 457. 
Tidence held insufficient to show 
that compensation was to be 
made 

ich.—Bunde v. Bunde's Estate, 183 
N.W. 16, 214 Mich. 469. 

.Y.—In re Otis* Estate, 215 N.Y.S. 
419, 126 Misc. 741. 

>. Cal.—Winder v. Winder, 114 P. 
2d 347, prior opinion, App., 108 
P.2d 681—Colwell v. Gardner, 14 
P.2d 825, 126 Cal.App. 403—Warder 
v. Hutchison, 231 P. 563, 69 Cal. 
App. 291. 

y.—Murphy's Ex’r v. Bryan, 18 S. 
W.2d 978, 230 Ky. 244. 

!d.—Provident Trust Co. of Phila¬ 
delphia v. Massey, 125 A. 821, 146 
Md. 34. 

[inn.—In re Havenmaier’s Estate, 
203 N.W. 958, 163 Minn. 218. 

[o.—Smith v. Collins, App., 247 S. 
W. 457—Baker v. Lyell, 242 S.W. 
703, 210 Mo .App. 230. 
a.—In re Scott’s Estate, 167 A. 
234, 109 Pa.Super. 515. 
ex.—Savage v. Delgado, Civ.App., 
93 S.W.2d 480, error dismissed— 
Kuhlmann's Estate v. Poss, Civ. 
App., 220 S.W. 564. 

Conflicting evidence supported ju- 
y’s conclusion that plaintiff per- 
Drmed contract for personal serv- 
ses to decedent.—Doty v. Spokane 
, Eastern Trust Co., 261 P. 788, 146 
/ash. 95. 

•rima facia case 

In proceeding for allowance of 
l&im against estate for services 
endered by claimant's intestate to 
ecedent, claimant's showing of per¬ 


formance and value of services estab¬ 
lished prima facie case.—In re Bar¬ 
ry’s Estate, 283 N.Y.S. 305, 246 App. 
Div. 669, appeal dismissed In re 
Perry, 2 N.E.2d 676, 271 N.Y. 523. 

31. Cal.—Petrosino v. Wakefield, 31 

P.2d 1056, 138 Cal.App. 336—Burr 
v. Floyd, 31 P.2d 402, 137 Cal. 

App. 692. 

N.H.—Lawrence v. Farwell, 163 A. 
115, 86 N.H. 59. 

N.Y.—In re Clynes’ Estate, 291 N. 
Y.S. 569, 249 App.Div. 696, motion 
denied 292 N.Y.S. 598, 249 App.Div. 
904. 

32. Cal.—Petrosino v. Wakefield, 31 
P.2d 1056, 138 Cal.App. 336—Burr 
v. Floyd, 31 P.2d 402, 137 Cal.App. 
692—Steinhofer v. Georgeson, 202 
P. 350, 54 Cal.App. 550. 

Ind.—Offenbacker v. Offenbacker, 187 
N.E. 903, 98 Ind.App. 689. 

Ky.—Rudd v. Planters Bank & Trust 
Co., 141 S.W.2d 299, 283 ICy. 351 
—Self v. York, 292 S.W. 317, 218 
Ky. 785. 

R.I.—Paradise v. Rick, 20 A.2d 268. 
W.Va.—Smith v. Pew, 183 S.E. 53, 
116 W.Va. 734. 

Evidence held sufficient to show rea¬ 
sonable value of services 
In proceedings against estate to 
establish claim for bookkeeping and 
stenographic services rendered to de¬ 
cedent, evidence sufficiently establish¬ 
ed reasonable value of services.—In 
re Porter’s Estate, 167 A. 490, 110 Pa. 
Super. 27. 

Evidence of value held sufficient to 
support verdict 

Although plaintiff, who performed 
personal services in caring for dece¬ 
dent, an aged and crippled woman, 
did not qualify as an expert as to 
the value of such services, where 
she had charge of testatrix’s house¬ 
hold for several years, and testified 
as to the amount of wages paid oth¬ 
er persons performing somewhat sim¬ 
ilar services in the same household, 
a verdict in her favor for a sum 
less than her estimate of the val¬ 
ue of her services cannot be said to 
be unsupported by evidence as to 
such value.—Chapman v. Industrial 
Trust Co., 113 A. 867, 43 R.I. 544. 
Value of agreed devise as proof of 
value of services 

In quantum meruit action against 
estate for services rendered deceased, 
evidence «of value of land agreed to 
be devised plaintiff was not proof 
of value of services.—Schmidt v. 
Schaub, 161 A. 98, 115 Conn. 208. 

33. Ky.—Mussinon’s Adm’r v. Her¬ 
rin, 67 S.W.2d 710, 252 Ky. 495. 

34. Colo.—Lowell's Estate v. Arnett, 
90 P.2d 957, 104 Colo/ 343. 
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Minn.—In re Speiss* Estate, 212 N.W. 

167, 170 Minn. 221. 

Mo.—La Plant v. Chapman, App., 229 

S.W. 823. 

N.Y.—In re Clynes' Estate, 291 N.Y.S. 

569, 249 App.Div. 696, motion denied 

292 N.Y.S. 598, 249 App.Div. 904. 
Utah.—Miller v. Columbia Trust Co. r 

225 P. 609, 63 Utah 305. 

Wis.—In re Watzek’s Estate, 247 N. 

W. 330, 211 Wis. 50. 

Evidence held sufficient to sustain 
awards in particular amounts 

(1) $15,000 for personal services 
performed over a ten-year period for 
elderly friend of claimant, whose 
services were those of a companion 
and nurse.—In re Superior’s Estate, 
Minn., 300 N.W. 393. 

(2) $5,200 for services as house¬ 
keeper and nurse to decedent.—Lund- 
berg v. Katz, 111 P.2d 917, 44 Cal. 
App.2d 38. 

(3) $2,500 for board, lodging, and 
care of deceased during period of 
four years.—Dean’s Ex’r v. Griffin, 
290 S.W. 483, 217 Ky. 603. 

(4) $2,100 for services to aged 
person for twenty seven months.— 
Anderson v. Cardwell, 265 P. 627, 
130 Okl. 92. 

(5) $1,776 against estate for house¬ 
keeping and nursing services of niece 
to three infirm uncles.—Green's 
Adm’r v. Smith, 28 S.W.2d 494, 234 
Ky. 448. 

(6) $51.70 per month in addition to 
room and board which employee had 
received.—Peoples Nat. Bank v. Cohn, 
110 S.W.2d 42, 194 Ark. 1098. 

(7) $20 per week for thirty weeks 
and four days for services as prac¬ 
tical nurse rendered to deceased dur¬ 
ing his last illness.—Haralson v. 
Brown, 172 So. 335, 178 Miss. 57. 

(8) $5 per month for sixteen-month 
period during which minor child 
cared for decedent’s automobile.— 
Kuhlmann's Estate v. Poss, Tex.Civ. 
App., 220 S.W. 564. 

(9) $1 a day for over three years' 
services.—In re Mac Martin’s Estate, 
242 N.W. 768, 258 Mich. 403. 
Evidence held insufficient to sustain 

awards in particular amounts 

(1) $14,000 verdict for services 
rendered and supplies furnished to 
deceased under express contract.— 
Logston v. Needham, 26 P.2d 443, 138 
Kan. 439. 

(2) $1,597.50 for doctor's services 
for hopeless paralytic.—Reese v. 
Clayton, 132 So. 168, 222 Ala. 261. 

(3) $1,100 for services rendered in 
taking personal care of decedent, 
where there was slight evidence to 
support specific acts of care by plain¬ 
tiff, and the only evidence of the 
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pacity cf decedent, 35 or previous payment for the 
board, lodging, or services. 36 

c. Admissions of Executor or Administrator 

The admissions of an executor or administrator may 
bind the estate if they are made while he is engaged in 
the discharge of his duties as representative. 

The general rule is that admissions made by a 
personal representative prior to his assumption of 
official duties are not evidence against him in his 
representative capacity; 37 but an admission made 
by him while engaged in the discharge of his du¬ 
ties as such binds the estate to that extent. 38 

Admissions of the representative are prima facie 
evidence of the liability of his decedent’s estate 
for a claim made on it, 39 as is also his inventory 
of the debts stated therein. 49 He cannot, however, 
render the estate liable for a claim otherwise in¬ 
valid, by his admissions. 41 


d. Proof of Representative Capacity 

The representative capacity of an executor or admin¬ 
istrator may be sufficiently established by letters testa¬ 
mentary, by letters of administration, or by other evi¬ 
dence. 

In accordance with the rule discussed supra § 
74, that letters testamentary and of administration 
are prima facie evidence of all they purport to 
show, and, in the absence of evidence to the con¬ 
trary, are conclusive of the appointment and qual¬ 
ification of the legal representative, such letters 
or duly certified copies thereof are ordinarily re¬ 
garded as sufficient proof of the representative’s 
right to enforce or protect the interests of the es¬ 
tate, 42 unless it appears that they have been re¬ 
voked or suspended, as by a direct attack on the or¬ 
der of appointment, or the record affirmatively shows 
lack of jurisdiction to make the appointment. 43 On 
grant of oyer letters testamentary or a certified 
copy of them without the proof establishing the 


value of plaintiff’s services was in¬ 
competent.—Smith v. Burhyte, 189 N. 
Y.S. 728, 197 App.Div. 725. 

35. Ark.—Butler v. Oldham, 224 S. 
W. 985, 148 Ark. 653. 

S.C.—In re Nightingale’s Estate, 189 
S.E. 890, 182 S.C. 527. 

Mental condition precluding contract 
Evidence that deceased was so men¬ 
tally and physically afflicted dur¬ 
ing his last illness as to be almost 
helpless tended to indicate that he 
was mentally incapable of contract¬ 
ing, and was sufficient to support 
judgment for defendant executor in 
suit by deceased’s son-in-law for 
services consisting of nursing and 
attention rendered deceased during 
his last illness.—McElroy v. Lam¬ 
bert, 192 S.E. 258, 56 Ga.App. 127. 

36. Ariz.—Holt v. Bayliss, 112 P.2d 
587. 

Ark.—Bradford v. Reid, 149 S.W.2d 
51. 

Cal.—Dow v. Bank of Italy, 262 P. 

347, 87 Cal.App. 379. 

Iowa.—Gardner v. Marquis, 275 N.W. 
493, 224 Iowa 458. 

Ky.—Sesmer v. Barton’s Adm’x, 57 
S.W.2d 1020, 248 Ky. 15—Jones v. 
Jones, 275 S.W. 7, 210 Ky. 38. 

Md.—Provident Trust Co. of Phila¬ 
delphia v. Massey, 125 A. 821, 146 
Md. 34. 

N.J.—Weinthal v. Barend, 141 A. 750, 
102 N.J.Eq. 591, reversing Lubell 
v. Barend, 134 A. 358, 99 N.J.Eq. 
631. 

Pa.—Morrison v. Stone, 14 A.2d 579, 
141 Pa.Super. 237—In re Porter’s 
Estate, 167 A. 490, 110 Pa.Super. 
27. 

Payment as "in foil ’ 9 

Cl) On claim against an estate for 
services as housekeeper, evidence 
showed that payments had been made 


from time to time, and that claim¬ 
ant had accepted the last check 
marked by decedent “in full” as in 
full payment of all claims she had 
against him.—Johnson v. Charles’ Es¬ 
tate, 187 N.W. 336, 217 Mich. 691. 

(2) Where claimant’s own evidence 
showed a right to charge for services 
rendered decedent by whom he was 
raised for only three or four years, 
and it appeared that such services 
were worth from twelve dollars and 
fifty cents to fifteen dollars a month 
where board and lodging were fur¬ 
nished, and that, when he married 
and left decedent’s home, he had 
from seventy dollars to seventy five 
dollars, and received personal prop¬ 
erty from decedent worth between 
eight hundred dollars and one thou¬ 
sand dollars, a finding that he had 
not been paid in full was not justified 
by the evidence.—Smith v. Davis’ Es¬ 
tate, 230 S.W. 670, 206 Mo.App. 446. 

Barger gifts to one child construed as 
payment 

On a claim by a son for services 
rendered in managing the business of 
his father before the latter's death, 
evidence that the father/in distribut¬ 
ing the profits of certain business be¬ 
fore his death and in disposing of 
his property by will, treated all his 
children substantially alike, but that 
at intervals during his lifetime he 
had given money to the son, who 
managed his business, which amount¬ 
ed to nearly twice as much as the 
combined gifts to the other two chil¬ 
dren, who also rendered some serv¬ 
ices to their father, showed that 
those sums were given and received 
as compensation for the services ren¬ 
dered so as to preclude recovery of 
compensation after the death of the 
father.—Fletcher v. Fletcher, 182 N. 
W. 1, 214 Mich. 12. 
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Rebuttal of presumption of payment 
In action against executor by prac¬ 
tical nurse to recover wages for serv¬ 
ices rendered to deceased prior to her 
death for a period of eighty-four 
weeks, practical nurse’s evidence was 
sufficient to sustain conclusion that 
she successfully bore the burden on 
her of rebutting the presumption that' 
she had been paid for her services 
by deceased.—Morrison v. Stone, 14 
A.2d 579, 141 Pa.Super. 237. 

Evidence held sufficient to show 
nonpayment of a claim for domestic 
labor and nursing.—In re Mack’s Es¬ 
tate, 123 A. 462, 278 Pa. 426. 

37. Ga.—Thomasson v. Driskell, 13 
Ga. 253. 

24 C.J. p 871 note 55. 

Admissions of personal representa¬ 
tive as binding estate generally 
see Evidence § 367 b. 

38. Idaho.—Meinert v. Snow, 27 P. 
677, 3 Idaho 851. 

24 C.J. p 871 note 56. 

39. Ohio.—Matoon v. Clapp, 8 Ohio 
248. 

40. N.C.—Huntington v. Spears, 25 
N.C. 450. 

24 C.J. p 870 note 30. 

41. Conn.—Rhodes v. Seymour, 36 
Conn. 1. 

Ill.—Jenkins v. Brittin, 185 Ill.App. 
67. 

42. Cal.—Jerauld v. Chambers, 187 P. 
33, 44 Cal.App. 771. 

Ga.—Coastal Public Service Co. v. 
Mordecai, 174 S.E. 147, 49 Ga. 

App. 60. 

24 C.J. p 870 notes 34, 35. 

43. Cal.—Jerauld v. Chambers, 181 
P. 33, 44 Cal.App. 771. 

24 C.J. p 870 note 36. 
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will is sufficient prima facie evidence of the au¬ 
thority of the representative to sue. 44 It has been 
held that such letters are the only proper proof of 
authority, 45 unless it is shown that they are lost 
or destroyed; 46 but it is also held that the record 
showing the representative’s appointment and qual¬ 
ification, and his acts of administration thereun¬ 
der, may constitute sufficient evidence of his au¬ 
thority. 47 It has also been held that one’s repre¬ 
sentative capacity may be shown by his own testi¬ 
mony, not objected to, 48 by a deed from him, de¬ 
scribing himself as representative, 49 or by his ap¬ 
pearance in an action against him as administra¬ 
tor. 50 

An admission by a representative, in an action 
against him, is not sufficient proof of his repre¬ 
sentative capacity; 51 nor is his refusal to accept 
or protest an order presented to him for payment 
of a debt of the estate, or his appearance and re¬ 
sistance to a suit on it, sufficient proof of such ca¬ 
pacity. 52 It has also been held that testimony by 

J. TRIAL, DISMISSAL AND 

§ 787. Trial 

Except as varied by statute or considerations aris¬ 
ing out of the representative capacity in which the ex¬ 
ecutor or administrator is a party, general rules apply 
to the trial of an action by or against an executor or ad¬ 
ministrator. 

In the trial of an action by or against him, an 
executor or administrator is bound by the rules 
of law which regulate the practice in court. 56 Nev¬ 


a wife that she is administratrix of her husband 
is not proof that she was duly qualified and acting 
as such at the filing of the petition in an action for 
his death by wrongful act. 58 

Vacancy in office. A transcript of record from 
the probate court of all the proceedings, showing 
that a settlement was ordered, but not showing that 
it was ever made, or that the administrators had 
ever resigned, died, or been removed, is affirmative 
evidence of no vacancy of the administrator’s of¬ 
fice. 54 

Proof of administration bond . Evidence of the 
clerk of probate that he had been unable to find 
in his office any bond relating to the administra¬ 
tion of an estate fifteen years before, and that he 
did not know whether any such bond had been 
filed, as at that early day no papers were record¬ 
ed, and attorneys frequently took out and kept 
such papers for months, does not show conclusive¬ 
ly that no bond was given. 55 

NONSUIT, AND NEW TRIAL 

ertheless, in determining the necessity or propriety 
of a particular step in the trial of the cause, con¬ 
sideration is given to the fact that one of the par¬ 
ties is suing or defending in a representative ca¬ 
pacity; and consideration is also given to the na¬ 
ture of the action, the steps and proceedings pre¬ 
viously taken therein, and the character of the 
proposed step. 57 The representative may waive 


44. Ark. —Diamond v. Shell, 15 Ark. 
26. 

Ill.—Collins v. Ayers, 13 Ill. 358. 

24 C.J. p 830 note 89. 

45- N.C.— - v. Oldham, 2 N. 

C. 165. 

24 C.J. p 870 note 37. 

46- N.C.-v. Oldham, supra. 

47. Tex.—Halbert v. Carroll, Civ. 
App., 25 S.W. 1102. 

24 C.J. p 870 note 39. 

Order of probate court appointing* 
representative 

In administrator's trespass to try 
title suit wherein administrator al¬ 
leged his appointment and Qualifi¬ 
cation and defendants admitted plain¬ 
tiffs qualification as administrator, 
order of probate court appointing 
administrator as such as well as his 
oath and bond as administrator con¬ 
stituted proof of plaintiff's appoint¬ 
ment and qualification as administra¬ 
tor.—Pierce v. Baker, Tex.Civ.App., 
143 S.W.2d 681, error refused. 

48. Ga.—Alabama Great Southern R. 
Co. v. Blevins, 17 S.E. 836, 92 Ga. 
522. 


49- Md.—Bratt v. Bratt, 21 Md. 578. 
24 C.J. p 871 note 41. 

50. Ohio.—Squires v. Martin, 24 
Ohio Cir.Ct. 232. 

24 C.J. p 871 note 42. 

51. Ky.—Howard v. Daniel, 6 J.J. 
Marsh. 125. 

24 C.J. p 871 note 43. 

52. Ky.—Howard v. Daniel, supra. 

53. Ohio.—Pittsburgh, C. C. & St. 
L. R. Co. v. Francis, 32 Ohio Cir. 
Ct. 189, affirmed 94 N.E. 1113, 83 
Ohio St. 520. 

24 C.J. p 871 note 45. 

54. Ala.—Bean v. Chapman, 73 Ala. 
140. 

55. Utah.—Harris v. Chip man, 33 P. 
242, 9 Utah 101. 

56. Mich.—Farnsworth v. Fraser, 100 
N.W. 400, 137 Mich. 296. 

57. Appointment of attorney 

A statute authorizing the probate 
judge to appoint an attorney to de¬ 
fend an action against the estate 
by the administrator, as a creditor, 
on a rejected claim does not apply 
where no claim has been filed with 
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the clerk and presented to, and re¬ 
jected by, the judge, and the very ba¬ 
sis of the action by the administra¬ 
tor denies the existence of any es¬ 
tate of decedent, as where the ad¬ 
ministrator sues to quiet title to all 
the assets of the estate and asserts 
that such assets belong to him and 
were not the property of decedent.— 
Tanner v. Superior Court in and for 
Los Angeles County, 111 P.2d 713, 
43 Cal.App. 2d 732. 

Affidavit of assets 
Where in an action against an ad¬ 
ministrator there have been ascer¬ 
tained the debts of the creditors and 
the account of assets in defendant’s 
hands, reserving for further consider¬ 
ation a certain amount with which 
it was supposed defendant was 
wrongfully charged, and complainant 
asks leave to file a supplemental bill, 
the court may require him to show 
by affidavit that the assets which 
he proposes to charge were not 
charged in the former bill and that 
assets are in defendant’s hands.— 
Campbell v. Harlston, 3 N.C. 157. 
Audit or accounting 

(1) In the course of the proceed- 
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formal mode of proof in a suit to which he is a 
party, 58 but he may not admit a liability against 
the estate; 59 it is generally his duty to object to 
a witness or to proof where a proper case for 
such objection arises, 60 and if he fails to do so, 
whether through ignorance, inadvertence, collu¬ 
sion, or fraud, any other person interested in the 
suit may make such objection. 61 In an action on a 
claim against the estate, every reasonable latitude 
should be allowed in bringing before the court 
and jury all the facts and circumstances which 
would aid the jury in coming to a just and prop¬ 
er conclusion; 62 and, in an action by the personal 
representative, cross-examination of defendant 
should be permitted to the full extent to which 
plaintiff is entitled. 63 

Jury trial. Sometimes the issues framed are 
tried by a jury, and sometimes questions of fact as 
well as of law are determined by the court alone. 64 

Time and order of trial and particular steps 
therein. If so provided by an applicable statute, 
an action in which an executor or administrator 
is a party is entitled to preference on the court 
calendar. 65 Where several bills are pending against 
the representative over essentially the same cause 


of litigation, they should all be brought to a hear¬ 
ing at the same time if possible, in order that a 
final disposition may at the same time be made of 
all the questions arising on all of them. 66 

A stay or continuance of the proceedings may be 
had under some statutes for the purpose of allow¬ 
ing the representative’s account to be settled, 67 of 
permitting proper persons to be made parties to the 
proceedings, 68 of permitting an answer to be filed 
on prescribed terms and conditions, 69 or for the 
appointment of an administrator de bonis non and 
his substitution as plaintiff, where the original ad¬ 
ministrator has become disqualified. 70 The court 
in which an equitable action is pending may hold 
the proceeding in abeyance until the administra¬ 
tion of the estate has progressed to the point of 
ascertaining certain facts. 71 Where a plea of plene 
administravit is found for a representative and 
scire facias issued to the heirs, the representative 
is continued in court until the heirs come in to 
make up an issue; 72 and the representative is 
not compelled to try the issue at the same term at 
which it is made up. 73 

In an action at law, an issue on a procedural 
matter, properly raised, should be determined be¬ 


ings complainant may be entitled to 
an accounting. 

U.S.—Coates v. Muse, C.C.Va., 5 F. 

Cas.No.2,916, 1 Brock. 529. 

Ind.—Schrum v. Simpson, 57 N.E. 

708, 155 Ind. 160, 59 L.R.A 792. 

(2) If an examination of accounts 
and calculations is necessary to as¬ 
certain plaintiff's demand, the usual 
practice is to make a reference to a 
master or an auditor, so as to reduce 
the points to be disputed to as few 
as possible.—Putnam v. Burrill, 62 
Me. 44—24 C.J. p 872 note 66. 

(3) However, where it is admitted 
that decedent in his life made a 
formal statement of his account with 
complainant, and that such account 
was unpaid, complainant may waive 
his right to an accounting, and stand 
on the balance shown by such state¬ 
ment, where his remedy is sufficient 
without it.—Moore v. Moore, 66 N.Y. 
S. 167, 32 Misc. 68. 

(4) In an administrator’s suit to 
set aside a fraudulent conveyance by 
decedent, it is not necessary for the 
master to audit the various bills on 
which he reported on the question of 
deficiency of assets, where he has 
reported bills for administration ex¬ 
penses to double the amount of as¬ 
sets.—Lynch v. Murray, 83 A. 746, 
86 Vt. 1. 

Question determinable by probate 
court 

Where estate was in course of ad¬ 
ministration, determination of inter¬ 


ests of parties claiming under estate, 
as among themselves, was for pro¬ 
bate court on final distribution, and 
not for trial court in action to quiet 
title to realty belonging to estate.— 
California Trust . Co. v. Kerckhoff- 
Cuzner Mill & Lumber Co., 55 P.2d 
865, 5 Cal.2d 628. 

58. Ky.—Tipton v. Richardson, 54 
S.W. 738, 21 Ky.L. 1195. 

24 C.J. P 872 note 74. 

59. Mich.—Farnsworth v. Fraser, 100 
N.W. 400, 137 Mich. 296. 

60. S.D.—Thurber v. Miller, 85 N. 
W. 600, 14 S.D. 352. 

Va.—Tate v. Tate, 75 Va. 522. 

61. Va.—Tate v. Tate, supra. 

62. R.I.—Dod v. Grimes, 123 A. 894, 
46 R.I. 9, affirmed 125 A. 927. 

Payment to plaintiff’s husband 

Under count seeking reasonable 
value of support furnished by sister 
to brother during his lifetime, sums, 
if any, paid to sister’s husband as 
head of family were proper to be 
considered by jury.—Coleman v. Ad¬ 
kins, 168 So. 184, 232 Ala. 351. 

63. Mich.—Taylor v. Taylor, 290 N. 
W. 341, 292 Mich. 65. 

64. N.Y.—Gilbert v. Morrison, 6 N. 
Y.S. 491, 53 Hun 442. 

24 C.J. P 871 note 60. 

Submission of equitable issues to 
jury for advisory or special verdict 
is not error where there is a stip¬ 
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ulation therefor or the submission is 
authorized by statute. 

Cal.—Corato v. Corato’s Estate, 255 
P. 825. 201 Cal. 155. 

Ga.—Walker v. Horton, 191 S.E. 462, 
1S4 Ga. 429. 

65. N.Y.—Rudolph v. Third Ave. R. 
Co., 66 N.Y.S. 603, 54 App.Div. 194 
—Vandewater v. Mutual Reserve 
Life Ins. Co., 89 N.Y.S. 845, 44 
Misc. 316—Jackson v. Jackson, 89 
N.Y.S. 715, 44 Misc. 44—Ahern v. 
Ahern, 61 N.Y.S. 931, 29 Misc. 421 
—Specht v. Heifer, 112 N.Y.S. 457. 

24 C.J. p 871 note 61. 

66. U.S.—Armstrong v. Lear, D.C., 8 
Pet. 52, 8 L.Ed. 863. 

67. N.Y.—Ross v. Crary, 1 Paige 
416. 

Pa.—Hall v. Hurford, 2 Pa.L.J.R. 

291, 4 Pa.L.J. 44. 

24 C.J. p 872 note 67. 

68. La.—Jones v. Britton, 16 La.Ann. 
320. 

69. N.Y.—Ducker v. Rapp, 67 N.Y. 
^64, reversing 41 N.Y.Super. 235. 

70. Ark.—Moore v. Estes, 23 Ark- 
152. 

71. Wis.—Eisentraut v. Cornelius, 
115 N.W. 142, 134 Wis. 532, 126 Am. 
S.R. 1027. 

72. N.C.—Alston v. Sumner, 2 N.C. 
359. 

7a N.C.—Alston v. Sumner, supra. 
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fore a trial on the merits; 74 but in chancery a plea 
of the statute of nonclaim may be allowed at the 
time of the argument, or the court may let it stand 
over until the final hearing of the cause. 75 Pro¬ 
bate of notes admitted in evidence without objec¬ 
tion under a plea of set-off in an action by an ad¬ 
ministrator is produced in time when produced at 
the conclusion of the testimony on both sides, and 
after a motion has been made for the exclusion of 
the notes for want of probate. 76 In an action for 
services it is not error, requiring a new trial, to 
permit proof of the value of the services before 
proof of prima facie liability. 77 

§ 7gg. - Questions of Law and Fact 

As In other cases, questions of law are to be deter¬ 


mined by the court and questions of fact by the Jury 
where there is a trial by jury and the evidence is suffi- 
cient for submission to that body. 

In an action by or against an executor or ad- 
ministrator it is for the jury to determine questions 
of fact, 78 such as the ownership of a bond, note, 
or check ; 79 a conversion of property or appropria- 
tion of money ; 8 « the validity of a claim asserted 
against the estate;« the existence of assets appli¬ 
cable to the payment of the claim sued on, when 
plene administravit is pleaded; 82 whether there 
was sufficient property to pay the year’s support 
assigned to the widow; 82 the making of a gift 84 
or loan; 85 the making and existence of a con- 
tract; 86 the genuineness of the signature to a note 


74. Ky.—Massie’s Ex’x v. Massie’s 
Ex’i, 156 S.W.2d 195, 288 Ky. 370. 

75. Ark.—State v. Shall, 23 Ark. 
601. 

76. Bel.—Jester v. Knotts, 57 A. 
1094. 

77 . Ga.—Jackson v. Buice, 63 S.E. 
823, 132 Ga. 51. 

78. Ala.—Bowery v. Bowery, 143 So. 
556, 225 Ala. 376. 

Ark.—Shaul v. Katzenstein, 290 S.W. 
966, 172 Ark. 932. 

Cal.—Walsh v. Parker, 106 P.2d 925, 
41 Cal.App.2d 435. 

Ind.—Armstrong v. Halleck, 157 N.E. 

10, 86 Ind.App. 440. 

Iowa.—Annis v. Morgan, 231 N.W. 
457, 210 Iowa 478. 

Ky.—Crocker v. Crocker, 53 S.W.2d 
356, 245 Ky. 191—People Sav. Bank 
& Trust Co. v. Renz, 262 S.W. 951, 
203 Ky. 566, 38 A.B.R. 37 —Rosen- 
ham’s Ex’r v. Bruens, 238 S.W. 
740, 194 Ky. 290—Rogers v. Rog¬ 
ers’ Adm'r, 234 S.W. 278, 192 Ky. 
649. 

Me.—Guild v. Eastern Trust & Bank¬ 
ing Co., 121 A 13, 122 Me. 514. 
Md.—Crowther v. Hirschmann, 190 
A. 760, 172 Md. 697—Nealon v. 
Travers, 153 A. 44, 160 Md. 324 
Bogart v. Willis, 148 A 585, 158 
Md. 393. 

Mich.—In re Kerckel’s Estate, 257 
N.W. 742, 269 Mich. 528. 

Mo.—Arnest v. Messerly, App., 17 
S.W.2d 670. 

N.H.—Hurd v. Varney, 144 A. 266, 
83 N.H. 467—Watson v. Carvelle, 
136 A. 126, 82 N.H. 453. 

N.J.—Boyle v. Nolan, 8 A.2d 358, 123 
N.J.Baw 365. 

N.C.—Winborne v. McMahan, 173 S. 

E. 278, 206 N.C. 30. 

Ohio.—Busse & Borgmann Co-, v; Up¬ 
church, 21 N.E.2d 349, 60 Ohio App. 
349 —Hamilton v. Bonham, 20 Ohio 
Cir.Ct. 252, 10 Ohio Cir.Dec. 834. 
Or.—Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 AL.R. 855—Mason, 


Ehrman & Co. v. Bewis, 282 P. 772, 
131 Or. 242. 

Pa.—Miller v. McClune, 88 Pa.Super. 
i 28 . . 

R. I. —Margossian v. Zorabedian, 12 9 

A. 501. 

S. C.—Gibert v. Glenn, 156 S.E. 325, 
159 S.C. 135. 

Tex.—Dunn v. Second Nat. Bank, 113 
S.W.2d 165, 131 Tex. 198, 115 A. 

B. R. 730, reversing Second Nat. 
Bank of Houston v. Dunn, Civ. 
App., 84 S.W. 2d 766—Barlow v. 
Barlow, Civ.App., 139 S.W.2d 139— 
Blondeau v. Sommer, Civ.App., 99 
S.W.2d 668 —W. B. Moody Cotton 
Co. v. Hervey, Civ.App., 97 S.W.2d 
275, error dismissed—W. B. Moody 
Cotton Co. v. Polley, Civ.App., 66 
S.W. 2d 807—American Exchange 
Nat. Bank of Dallas v. Keeley, 
Civ,App-i 39 S.W.2d 92 9, error dis¬ 
missed—Horlock v. Guardian Trust 
Co., Civ.App., 274 S.W. 204. 

Va.—Timberlake’s Adm’r v. Pugh, 
163 S.E. 402, 158 Va. 397. 

24 C.J. p 872 note 79. 

Court may and should refuse to 
direct verdict where the evidence is 
conflicting or necessarily consists of 
oral testimony and it furnishes some 
support for the claims and conten¬ 
tions of the party against whom the 
verdict is asked or it might be found 
therefrom that the party asking the 
verdict is not entitled to prevail. 
Ala.—Gray v. Wood, 127 So. 148, 220 
Ala. 587. 

Colo.—Benish v. Jones, 190 P. 538, 
68 Colo. 484. 

Ga.—Cull v. Cull, 146 S.E. 559, 39 
Ga.App. 164—Edenfield v. Roun¬ 
tree, 126 S.E. 731, 33 Ga.App. 444. 
Iowa.—In re Cheney’s Estate, 274 N. 

W. 5, 223 Iowa 1076. 

Ky.—Juett v. Elvove’s Adm’r, 17 S. 

W.2d 196, 229 Ky. 335. 

Mo.—Oliver v. McFarland, App., 282 
S.W. 735. 

N.H.—Beers v. Davidson, 125 A 260, 
81 N.H. 326. 


Ohio.—Oberhelman v. Brate, 152 N. 
E. 681, 20 Ohio App. 483. 

R. I.—Gallagher v. 'Harlow, 14 A.2d 
663. 

79. Cal.—Bady v. Barrett, 111 P.2d 
702, 43 Cal.App. 2d 685. 

Mo.—Wolf v. Wuelling, 130 S.W.2d 
671, 233 Mo.App. 1144. 

N.C.—Thompson v. Onley, 1 S.E. 620, 
96 N.C. 9. 

S. C.—Folk v. Felder, 167 S.E. 27, 168 
S.C. 103. 

80. Okl.—Abrams v. Neal, 78 P.2d 
1049, 182 Okl. 560. 

Or.—Mace v. Timberman, 251 P. 763, 
120 Or. 144. 

81. Iowa.—Graham v. McKinney, 
125 N.W. 840, 147 Iowa 164. 

24 C.J. p 872 note 81. 

82. Md.—Gill v. Staylor, 49 A. 650, 
93 Md. 453. 

N.C.—Ray v. Patton, 86 N.C. 386. 

24 C.J. p 873 note 82. 

83. Ga.—Wood v. Brown, 49 S.E. 
295, 121 Ga. 471. 

84. Ga.—Taunton v. Taylor, 141 S.E. 
511, 37 Ga.App. 695. 

Mass.—Briggs v. Leonard, 158 N.E. 

794, 261 Mass. 381. 

Pa.—Hawk v. Maxler, 82 A 465, 233 
Pa. 337. 

Tex.—Strickland v. Wester, 112 S.W. 
2d 1047, 131 Tex. 23, affirming 

Wester v. Strickland, Civ.App., 87 
S.W.2d 765. 

85 . Ga.—Taunton v. Taylor, 141 S. 
E. 511, 37 Ga.App. 695. 

Me.—Perlin v. Rosen, 168 A. 780, 132 
Me. 187. 

N.Y.—Walbaum v. Heaney, 93 N.Y.S. 
640, 104 App.Div. 412. 

86. Md.—Herman v. Oehrl, 82 A 
161, 116 Md. 512. 

N.J.—Pontery v. Peters, 184 A 218, 
116 N.J.Baw 334. 

Where there is more than, scintil l a 
of evidence corroborating testimony 
as to decedent's contract to will 
property to witness, issue is usually 
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or receipt pax porting to be signed by decedent; 87 
whether decedent, who executed a note jointly with 
another person, was an accommodation party; 88 
whether burial supplies covered by a bill or contract 
were appropriate and reasonable ; 89 the timeliness 
and sufficiency of presentation of a note or claim; 90 
whether a certain claim was allowed by the com¬ 
missioners whose report has been destroyed; 91 the 
payment, 92 release, 98 or accord and satisfaction 94 
of a debt or claim; whether funds of the estate 
were transferred by the representative in settlement 
of a bona fide claim; 95 whether a settlement agree¬ 
ment was induced by fraud; 95 or whether the rep¬ 
resentative invested certain trust funds of the es¬ 
tate prudently and in good faith, 97 acted with pru¬ 
dence and skill in selling personal assets of the 
estate at private sale, 98 acted in good faith in tak¬ 
ing an appeal 99 or selling a note, 1 expended sums 
in excess of what was necessary for a purpose des¬ 
ignated in the will, 2 or contracted, on the one hand, 
in his representative capacity, or, on the other 


hand, so as to make himself individually liable. 3 
Where, however, a contention, although presenting 
a question of fact, is not supported by any evidence 
or any evidence legally sufficient for submission 
to the jury, or the evidence pertaining thereto is 
undisputed or uncontradicted, the court should not 
submit such question or contention to the jury, 4 
but instead may and should direct a verdict if 
the question is determinative of the right to re¬ 
cover. 5 It is for the court to determine questions 
of law, 6 such as the sufficiency of the notice re¬ 
quired by statute to be given by the representative 
to creditors, 7 the construction of letters or orders 
of appointment, 8 the construction of the powers of 
an executor or administrator, 9 the reasonableness 
of fees charged by the representative’s attorneys, 10 
or whether the representative’s delay in acting on a 
claim presented was unreasonable; 11 and, where 
the case is tried without a jury, controverted ques¬ 
tions of fact are, of course, for the trial court's 
determination. 12 


for jury.—Timberlake's Adm’r v. 

Pugh, 163 S.E. 402, 158 Va. 397. 

87. Iowa.—In re Richardson's Es¬ 
tate, 208 N.W. 374, 202 Iowa 328. 

Ky.—Sesmer v. Barton’s Adm’x, 57 

S.W.2d 1020, 248 Ky. 15—Hartzell 
v. Dee's Ex’rs, 280 S.W. 972, 213 
Ky. 206. 

N.C.—Parks v. Allen, 188 S.E. 100, 
210 N.C. 668 . 

Pa.—Paige v. Paige, 53 Fa.Super. 311. 

88 . Vt.—Bellows v. Blake, 170 A 
906, 106 Vt. 204. 

89. Okl.—Rexroat v. Bettes Funeral 
Home, 44 P.2d 879, 172 Okl. 261. 

Tex.—Goeth v. McCollum, Civ.App., 
94 S.W,2d 781. 

90. Ala.—White v. Long, 176 So. 
297, 234 Ala. 610—White v. Blair, 
173 So. 493, 234 Ala. 119—White v. 
Sowell, 163 So. 609, 231 Ala. 80. 

91. Mich.—Hardwick v. Richardson, 
28 Mich. 508. 

92. Ga.—Hurt v. Stewart, 174 S.E. 
924, 49 Ga.App. 251. 

Iowa.—Baker v. Davis, 235 N.W. 749, 
212 Iowa 1249. 

Kan.—Kallail v. Solomon, 72 P.2d 
966, 146 Kan. 599. 

N.J.—Koehl v. Bollinger, 169 A. 683, 
112 N.J.Law 70. 

Or.—Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 A.L.R. 855. 

R.I.—Margossian v. Zorabedian, 129 
A. 501. 

24 C.J. p 873 note 95. 

93. Ind.—Forker v. Berkes, App., 38 
N.E.2d 296. 

94. Ga.—Hurt v. Stewart, 174 S.E. 
924, 49 Ga.App. 251. 

95. N.T.—Scully v. McGrath, 94 N. 
E. 195, 20.1 N.Y. 61, reversing 120 
N.Y.S, 1145, 136 App.Div. 905. 

34 C.J.S.—57 


9& Ga.—George v. Rothstein & Nel¬ 
son, 132 S.E. 414, 35 Ga.App. 126. 

97. Ga.—Smith v. Byers, 41 Ga. 439. 

98. Mo.—State v. Dickson, 111 S.W. 
817, 213 Mo. 66 . 

99. N.C.—Marshall v. Kemp, 130 S. 
E. 193, 190 N.C. 491. 

1. lJ:C.—Felton v. Felton, 195 S.E. 
533, 213 N.C. 194. 

2 - Ga.—Musselwhite v. Ricks, 189 
S.E. 597, 55 Ga.App. 58. 

3. Md.—Stiles v. Causten, 2 Gill & 
J. 49. 

Mo-—International Store Co. v. 

Barnes, App., 3 S.W.2d 1039. 

N.C.—Bessire & Co. v. Ward, 183 S. 
E. 534, 209 N.C. 266. 

Whether representative bought 
and sold land for , benefit of estate 
is for the jury to determine.—Cole 
v. Reid, 116 S.E. 725, 185 N.C. 235. 

4. Cal,—Gibson v. Mailhebuau, 274 
P. 566, 96 Cal.App. 455. 

Iowa.—Peterson v. Johnson, 212 N. 

W. 138, 205 Iowa 16. 

Md.—Bright v. Kelley, 176 A. 874, 
168 Md. 107, certiorari denied Kel¬ 
ley v. Bright, 56 S.Ct. 137, 296 U.S. 
617, 80 L.Ed. 438. 

Minn.—Brennan v. Holasek, 269 N. 

W. 395, 198 Minn. 226. 

Mo.—Norton v. Lynds, App., 24 S.W. 
2d 183. 

N.C.—Hall v. Durham Loan & Trust 
Co., 158 S.E. 388, 200 N.C. 734. 

Pa.—White' v. Davies, 18 Wash. Co. 
179. 

Va.—Boggs v. Snoddy, 131 S.E. 830, 
146 Va 325. 

24 C.J. p 873 note 1. 

5. Ala—Pruett v. First Nat. Bank, 
15f So. 846, 229 Ala 441—Meador- 
Pasley Co. v. Hallmark, 160 So. 
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558, 26 Ala. App. 384—Stewart v. 
Williams, 140 So. 624, 25 Ala.App. 
46. 

Ga.—Elder v. Hewitt, 126 S.E.' 84S, 
33 GaApp. 410. 

Iowa.—Simpson College v. Mann’s 
Ex’rs, 212 N.W. 684, 203 Iowa 447 
—In re Runnells' Estate, 212 N.W. 
327, 203 Iowa 144. 

Ky.—Martin v. Taylor's Ex*x, 147 S. 

W.2d 70, 285 Ky. 128. 

Mass.—Simmons v. Barns, 161 N.E. 
821, 263 Mass. 472—Rosenblatt v. 
Foley, 147 N.E. 558, 252 Mass. 188. 
N.J.—Carlisle v. Winant, 164 A. 297, 
110 N.J.Law 333. 

5. a—Bourne v. Maryland Casualty 
Co., 192 S.E. 605, 185 S.C. 1 , 118 A 
L.R. 1. 

6 . Tex.—Box v. Ussery, Civ.App., 
108 S.W.2d 230, error dismissed. 

7. Md.—Rawlings v. Adams, 7 Md. 
26. 

Where the court has any doubt as 
to the sufficiency of the notice, it 
may submit the matter to the jury. 
—Cannon v. Sares, 164 N.Y.S. 294, 
177 App.Div. 588—24 C.J. p 873 note 
3 [aj. 

8 . Fla.—Sullivan v. Honacker, 6 
Fla. 372. 

24 C.J. p 873 note 4. 

9. Tex.—Alt gelt v. Oliver, Civ.App., 
86 S.W. 28. 

10. Mich.—In re McNamara, 118 N. 
W. 598, 154 Mich. 671. 

24 C.J. p 873 note 6 . 

11. Where time is undisputed and 
no excuse is offered 

Or.—Goltra v. Penland, 77 P. 129, 45 
Or. 254. 

12 . Kan.—McKee v. McClain, 212 P. 
906, 112 Kan. 746. 
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Mental capacity . In some cases, decedent’s san¬ 
ity, 13 or his competency or capacity to transact 
business at the time of the transaction in ques¬ 
tion, 14 may be an issue or question for the jury to 
determine, while in other cases the evidence may 
be insufficient to make an issue for the jury as to 
decedent’s lack of capacity to execute a note. 15 

Action for services. The rule that, in an action 
against an executor or administrator, questions of 
fact are to be determined by the jury is applied 
frequently in actions against personal representa¬ 
tives to recover for services rendered to decedents, 


or their estates, or to third persons under alleged 
contracts with decedents for compensation; 16 but 
it is not applied where the evidence is insufficient 
for submission to the jury. 17 The matters to be 
determined as questions of fact by the jury, or the 
court sitting as a jury, in such an action include: 
The right to, 18 and liability for, 19 compensation; 
the existence of an enforceable 20 agreement, con¬ 
tract, or promise, on the part of plaintiff to render 
the services, and on the part of decedent to pay 
compensation therefor; 21 the nature or character 
of the contract or promise; 22 performance of the 


13. Ala.—Whitfield v. Hall, 180 So. 
293, 235 Ala. 620. 

14. Wash.—Moffitt v. Goldcamp, 79 
P.2d 695, 195 Wash. 75—Rietz v. 
Crutcher, 175 P. 293, 103 Wash. 
702. 

15. Kan.—Ismert-Hincke Milling Co. 
v. Ismert’s Estate, 13 P.2d 279, 135 
Kan. 745, rehearing- denied 16 P.2d 
521, 136 Kan. 617. 

16. Iowa.—In re Dvorak's Estate, 
236 N.W. 66, 213 Iowa 250. 

Ky.—Ecton's Ex’rs v. Vinegar, 7 S. 

W.2d 487, 225 Ky. 15. 

Md.—Bright v. Ganas, 189 A. 427, 
171 Md. 493, 109 A.L.R. 467. 

Mass.—Hawkes v. First Nat. Bank, 
158 N.E. 539, 261 Mass. 109—Dix¬ 
on v. Lamson, 136 N.E. 346, 242 
Mass. 129. 

Mo.—O’Shaughnessy v. Brownlee, 77 
S.W.2d 867, 229 Mo.App. 342—Lauf 
v. Wiegersen, App., 17 S.W.2d 369 
—Blackwell v. De Arment’s Estate, 
App., 300 S.W. 1035—Lauf v. Wie¬ 
gersen, App., 297 S.W. 79. 

N.Y.—Taylor v. Dutton, 13 N.Y.S.2d 
980. 

N.C.—Brown v. Williams, 145 S.E. 
233, 196 N.C. 247. 

Ohio.—Fair v. Fair, 187 N.E. 727, 46 
Ohio App. 51. 

Pa.—Conkle v. Byers* Ex’r, 127 A. 
848, 282 Pa. 375. 

S.C.—Wilson v. Kearse, 143 S.E. 15, 
145 S.C. 155. 

It is held proper to refuse defend¬ 
ant’s request 

(1) For directed verdict. 

Mich.—Redmon v. Sieber’s Estate, 
183 N.W. 3, 214 Mich. 253. 

N.J.—Melosh v. O’Mealia, 126 A. 743, 
2 N.J.Misc. 1158. 

(2) For a peremptory instruction 
in the nature of a demurrer to the 
evidence.—Balsano v. Madden, Mo. 
App., 138 S.W. 2d 660—Helsley v. 
Ferguson, 67 S.W.2d 103, 228 Mo. 
App. 386—Miller v. Smith, Mo.App., 
275 S.W. 769. 

17. Iowa.—Ballard v. Miller, 229 N. 

W. 159, 210 Iowa 1144. 

Ky.—Turpin’s Adm'r v. Stringer, 14. 
S.W.2d 189, 228 Ky. 32—Staiar’s 


Adm’r v. Netter, 250 S.W. 89, 198 
Ky. 788. 

Or.—Uhler v. Harbaugh, 224 P. 89, 
110 Or. 609. 

Motion for directed verdict after 
plaintiff: had closed her evidence 
should have been sustained where 
there was no competent evidence to 
establish the averments of the peti¬ 
tion that she had entered into an 
express contract with deceased 
whereby he was to pay for her serv¬ 
ices in nursing and caring for him.— 
Anderson’s Adm’r v. Pendleton, 247 
S.W. 944, 197 Ky. 695. 

18. Mo.—Thomas v. Fitzgerald’s Es¬ 
tate, App., 297 S.W. 425. 

Right to further compensation 
Pa.—Rohrbach v. Ross, 75 Pa.Super. 
536. 

19. Ala.—Hunt v. Murdock, 156 So. 
841, 229 Ala. 277. 

Mo.—La Rue v. Ogden, App., 2 S.W. 
2d 203. 

N.Y.—Baumgarten v. Lafayette Nat, 
Bank of Brooklyn in New York, 2 
N.Y.S.2d 561, 253 App.Div. 916. 

20. Iowa.—In re McKeon’s Estate, 
289 N.W. 915, 227 Iowa 1050. 

21. Ala.—Richards v. Williams, 165 
So. 820, 231 Ala. 450. 

Del.—Palmer v. Lodge, 109 A. 125, 
7 Boyce 537. 

Iowa.—In re Newson’s Estate, 219 
N.W. 305, 206 Iowa 514—Snyder v. 
Guthrie, 187 N.W. 953, 193 Iowa 
624, 24 A.L.R. 950. 

Ky.—Rhoads’ Ex’r v. Heck, 279 S.W. 
621, 212 Ky. 443. 

Md. : —Roycroft v. Nellis, 188 A. 20, 
171 Md. 136. 

Mich.—Burns v. Kieley’s Estate, 219 
N.W. 743, 242 Mich. 668—Payne v. 
Riley’s Estate, 215 N.W. 370, 240 
Mich. 506—In re O’Brien, 209 N.W. 
916, 236 Mich. 5. 

Mo.—Heathcock v. Wolfe, App., 136 
S.W. 105—Thayer v. Palen, 34 S. 
W.2d 536, ,224 Mo.App. 1088—Stice 
v. Sims, App., 257 S.W. 818. 

N.J.—Kelly v. Guarantee Trust Co., 
188 A. 729, 15 N.J.Misc. 25. 

N.Y.—Liggins v. Corse, 300 N.Y.S. 
171, 253 App.Div. 723, affirme* 14 
N.E.2d 387, 277 N.Y. 678. 
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Pa.—McDonald v. Eiler, 81 Pa. Super. 
172. 

R.I.—Ash v. Isaacson, 195 A. 700, 
59 R.I. 407. 

22. Iowa.—In re McKeon’s Estate, 
289 N.W. 915, 227 Iowa 1050. 
Mich.—Burns v. Kieley’s Estate, 219 
N.W. 743, 242 Mich. 668. 

Express contract 

Ky.—Jones v. Jones, 275 S.W. 7, 210 
Ky. 38. 

24 C.J. p 873 note 91. 

Implied promise or agreement 
Mo.—O’Shaughnessy v. Brownlee, 77 
S.W.2d 867, 229 Mo.App. 342— 

Wandling v. Broaddus, App., 265 S. 
W. 1003. 

N.C.—Lipe v. Citizens’ Bank & Trust 
Co., 173 S.E. 316, 206 N.C. 24. 

R.I.—Waterman v. Mowry, 148 A. 32. 

Real agreement is a question of 
fact for the jury.—Dixon v. Lamson, 
136 N.E. 346, 242 Mass. 129. 

Wages or home and spending money 

Whether plaintiff was to receive 
stated wages for services performed 
for deceased, or to be furnished 
home and small amount of spending 
money, is for jury.—Loundry v. Lil¬ 
lie, 270 P. 1029, 149 Wash. 316. 

Contract to reimburse for loss of 
salary 

Mo.—Guthrie v. Fields, App., 299 S. 
W. 141. 

Contract to give property in return 
for care 

Or.—Richter v. Derby, 295 P. 457, 
135 Or. 400. 

Agreement, promise, or understand¬ 
ing for compensation by testamen¬ 
tary provision 

Ky.—Ecton’s Ex’rs v. Vinegar, 7 S. 

W.2d 487, 225 Ky. 15. 

Mass.—Rizzo v. Cunningham, 20 N. 

E.2d 471, 303 Mass. 16. 

N.J.—Mulrooney v. O’Keefe, 121 A. 

721, 98 N.J.Law 853. 

N.C.—Price v. Askins, 194 S.E. 284, 
212 N.C. 583. 

Whether promise of defendant to pay 
was made in individual or repre¬ 
sentative capacity 

Del.—James T. Chandler & Son v. 
Smolka, 13 A.2d, 427, 1 Terry 415, 
affirmed Smolka v. James T. Chand- 
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contract by plaintiff 23 and breach thereof by de¬ 
cedent; 24 the rendition of services to decedent 25 
under an agreement or contract 26 or with the in¬ 
tention of charging, 27 or the expectation of re¬ 
ceiving payment, 28 therefor; the value of services 
rendered to decedent 28 or the estate; 38 payment 31 
in full 32 for the services; and whether a legacy 
to plaintiff was intended by testator as a gratuity 
or a credit on indebtedness for care. 33 

Except where the evidence is insufficient for 
submission to the jury, 34 or it is of such char¬ 


acter that only one conclusion or inference can be 
legitimately drawn therefrom, 35 it is for the jury, 
in an action by a relative of decedent, or an al¬ 
leged member of his family, to recover for serv¬ 
ices rendered to decedent, to evaluate the testi¬ 
mony 36 and determine questions of fact, 37 such as 
whether a family relationship existed between 
plaintiff and decedent when the services were ren¬ 
dered; 38 plaintiff believed in good faith that she 
was married to deceased; 39 the services were ren¬ 
dered gratuitously ; 40 plaintiff has rebutted or over- 


ler & Son, 20 A.2d 131, 134 A.L.R. 
629. 

23. Mo.—Heathcock v. Wolfe, App., 
136 S.W.2d 105. 

N.C.—Price v. Askins, 194 S.E. 284, 
212 N.C. 583. 

Pa.—McDonald v. Eiler, 81 Pa.Super. 
172. 

On conflicting* evidence of perform¬ 
ance of services to decedent in con¬ 
sideration of conveyance of land, di¬ 
rected verdict for recovery of land 
was error.—Pattillo v. Sudderth, 136 
S.E. 422, 163 Ga. 464. 

24. Ala.—Richards v. Williams, 165 
So. 820, 231 Ala. 450. 

N.C.—Price v. Askins, 194 S.E. 284, 
212 N.C. 583. 

25. Md.—Roycroft v. Nellis, 188 A. 
20, 171 Md. 136. 

Okl.—Thomas v. Lewman, 120 P.2d 
341. 

26. Me.—Alt v. Cannell, 136 A. 123, 
126 Me. 590. 

Mich.—In re Rader’s Estate, 209 N. 
W. 141, 234 Mich. 679—In re Clark's 
Estate, 208 N.W. 611, 234 Mich. 
471. 

27. Mo.—Lauf v. Wiegersen, App., 
17 S.W.2d 369—Brunnert v. Boeck- 
mann’s Estate, App., 276 S.W. 89— 
Brunnert v. Boeckmann's Estate, 
App., 258 S.W. 768. 

28. Mich.—Pupaza v. Laity, 256 N.W. 
328, 268 Mich. 250. 

Mo.—Wandling v. Broaddus, 10 S.W. 
2d 651. 

29. Cal.—Seib v. Mitchell, 52 P.2d 

281, 10 Cal.App.2d 91—Nylund v. 
Madsen, 271 P. 374, 94 Cal.App. 

441. 

Ind.—Farmers Loan & Trust Co. v. 
Mock, 2 N.E.2d 235, 102 Ind.App. 
270—Richmire v. Deardurff, 155 N. 
E. 720, 86 Ind.App. 31. 

Kan.—Logston v. Needham, 26 P.2d 
443, 138 Kan. 439. 

Mass.—Rizzo v. Cunningham, 20 N. 

E.2d 471, 303 Mass. 16. 

Mich.—Pupaza v. Laity, 256 N.W. 
■328, 268 Mich. 250—Payne v. Riley’s 
Estate, 215 N.W. 370, 240 Mich. 
506—In re Clark’s Estate, 208 N. 
W. 611, 234 Mich. 471. 

Pa.—Szusta v. Krawiec, 19 A.2d 495, 
144 Pa.Super. 530. 

Tex.—Martin v. De la Garza, Civ. 


App., 38 S.W. 2d 157, error dis¬ 
missed. 

Utah.—Shields v. Ekman, 248 P. 122, 
67 Utah 474. 

24 C.J. p 873 note 92. 

Reasonable value 

Del.—Palmer v. Lodge, 109 A. 125, 
7 Boyce 537. 

Ky.—Kemper v. Asher’s Adm’x, 114 
S.W.2d 525, 272 Ky. 461. 

Mo.—O’Shaughnessy v. Brownlee, 77 
S.W. 2d 867, 229 Mo.App. 342. 

R.I.—Gallagher v. Harlow, 14 A.2d 
663. 

Evidence serving* two purposes 

In action for value of services ren¬ 
dered to decedent, testimony of wit¬ 
ness that he had himself performed 
services allegedly performed by 
plaintiff, and was paid therefor at 
specified rate, although contradicting 
plaintiff on issue of who performed 
the services, provided some evidence 
of value of the services from which 
the jury could determine their rea¬ 
sonable value, and therefore it was 
error for the court to direct a ver¬ 
dict for defendant on the ground 
that there was no evidence of the 
reasonable value of the services from 
which the jury could determine the 
amount of a verdict.—Robitaille v. 
Proctor, 20 A.2d 276. 

30. Mich.—Parmalee v. Wigent, 155 
N.W. 577, 189 Mich. 507. 

Tex.—Bearden v. McFarlane, Civ. 
App., 103 S.W.2d 392, error dis¬ 
missed. 

31- Ala.—Edge v. Wood, 176 So. 321, 
27 Ala.App. 554. 

Kan.—Manhardt v. Sheridan’s Estate, 
92 P.2d 76, 150 Kan. 264. 

R.I.—Ash v. Isaacson, 195 A. 700, 
59 R.I. 407. 

32. Pa.—Hess v. McAleer, 110 A. 735, 
268 Pa. 239. 

R.I.—Waterman v. Mowry, 148 A. 32. 
Whether claimant accepted certificate 
of deposit as full compensation 
Mich.—La Pree v. De Pew's Estate, 
189 N.W. 36, 219 Mich. 612. 

33. Pa.—Conkle v. Byers’ Ex’r, 127 
A. 848, 282 Fa. 375. 

34. D.C.—Farrin v. Harlow, 67 F.2d 
580, 62 App.D.C. 314. 

Iowa.—In re Unangst’s Estate, 240 N. 
W. 618, 213 Iowa 1064. 
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Ky.—Springer v. Springer’s Ex’x, 89 
S.W.2d 624, 262 Ky. 121. 

Mo.—Roller v. Montgomery’s Estate, 
App., 45 S.W.2d 945. 

Pa.—Breniman v. Breniman. 126 A. 
751, 281 Pa. 304. 

35. Iowa.—In re Willmott’s Estate, 
230 N.W. 330, 211 Iowa 34, 71 A. 
L.R. 1018—In re Maurer’s Estate, 
201 N.W. 327, 199 Iowa 899. 

Pa.—Tustin v. Isherwood, 200 A. 257, 
131 Pa.Super. 522. 

36. N.Y.—Taylor v. Dutton, 13 N.Y. 
S.2d 980. 

37. Ind.—Moslander v. Moslander’s 
Estate, App., 38 N.E.2d 268. 

Iowa.—In re Kleinhesselink’s Estate, 
300 N.W. 315, 230 Iowa 1090. 

Mass.—Turner v. Buttrick, 172 N. 

E. 246, 272 Mass. 261. 

Mo.—Roller v. Montgomery’s Estate, 
App., 80 S.W.2d 246—Gamblin v. 
Wells' Estate, App., 75 S.W.2d 862 
—Roller v. Montgomery’s Estate, 
App., 45 S.W.2d 945—Broyles v. 
Byrne, App., 13 S.W.2d 560—Smith 
v. Sims, App., 258 S.W. 1032. 

Neb.—In re Chalupa’s Estate, 280 N. 

W. 164, 134 Neb. 918. 

N.C.—Keiger v. Sprinkle, 178 S.E. 
666, 207 N.C. 733. 

Tex.—Martin v. De la Garza, Civ. 
App., 38 S.W.2d 157, error dis¬ 
missed. 

Utah.—Patton v. Evans, 69 F.2d 969, 
92 Utah 524, 112 A.L.R. 589. 

38. Ind.—Farmers Loan & Trust Co. 
v. Mock, 2 N.E.2d 235, 102 Ind. 
App. 270. 

Mo.—Whistler v. Bond, App., 87 S.W. 
2d 237—Hudson v. Hall, App., 239 
S.W. 152. 

N.C.—Landreth v. Morris, 200 S.E. 
378, 214 N.C. 619. 

Ohio.—Pelzer v. Woolley, 16 Ohio 
App. 328. 

Pa.—Tustin v. Isherwood, 200 A. 

257, 131 Pa.Super. 522. 

24 C.J. p 873 note 89. 

39. Wis.—In re Fox's Estate, 190 
N.W. 90, 178 Wis. 369, 31 A.L.R. 
420. 

40. Ind.—Richmire v. Deardurff, 155 
N.E. 720, 86 Ind.App. 31. 

Mich.—In re Hamlin’s Estate, 193 N. 
W. 833, 223 Mich. 159. 
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come a presumption that the services were gra¬ 
tuitous; 41 there was an express 42 or implied 43 
contract, agreement, promise, or understanding that 
decedent should pay for the services, 44 or an in¬ 
tention on his part to pay, 45 or a reasonable and 
proper expectation on the part of both plaintiff and 
decedent that plaintiff would be compensated; 46 
or decedent actually paid for the services. 47 


§ 789. - Instructions 

The instructions in an action by or against an execu¬ 
tor or administrator are governed by general rules. 

Where an action by or against an executor or 
administrator is tried before a jury, the court may 
and should give complete, adequate, 48 proper, 4 & 
and correct 50 instructions which are applicable to, 
and warranted by, the issues, 51 pleadings, 53 and 
evidence, 53 and are not argumentative, 54 confus¬ 
ing, or misleading; 55 and it may and should re- 


N.J.—Smith v. Gavin, 136 A. 428, 5 
N.J.Misc. 323. 

Okl.—O’Mealey v. Grum, 100 P.2d 265, 
186 Okl. 697, 130 A.L.R. 110. 

24 C.J. p 873 note 90. 

41. Mich.—Kaufman v. Kaufman’s 
Estate, 202 N.W. 929, 230 Mich. 388. 

Okl.—Chandler v. Chapman, 114 P.2d 
471. 

42. Ind.—Neef v. Neef*s Estate, 
App., 37 N.E.2d 682—Farmers Loan 
& Trust Co. v. Mock, 2 N.E.2d 235, 
102 Ind.App. 270. 

Ky.—Sullivan’s Adm'r v. Sullivan, 59 
S.W.2d 999, 248 Ky. 744—De Fevers’ 
Ex’r v. Brooks, 262 S.W. 976, 203 
Ky. 606. 

43. Ala.—Coleman v. Adkins, 168 So. 
184, 232 Ala. 351. 

Ark.—Nissen v. Flournoy, 254 S.W. 
540, 160 Ark. 311. 

Ind.—Neef v. Neef’s Estate, App., 37 
N.E.2d 682—Farmers Loan & Trust 
Co. v. Mock, 2 N.E.2d 235, 102 
Ind.App. 270. 

24 C.J. p 873 note 90. 

Defendant’s motion for peremptory 
instruction was properly refused in 
suit by niece against estate, for 
services rendered to deceased aunt, 
based on implied contract to pay 
therefor.—Clark v. Hale, 273 S.W. 
39, 209 Ky. 496. 

44. Ala.—Coleman v. Adkins, 168 So. 
184, 232 Ala. 351. 

Ark.—Clerget v, Williams, 3 S.W.2d 
301, 176 Ark. 533. 

Ind.—Moslander v. Moslander's Es¬ 
tate, App., 38 N.E.2d 268. 

Towa.—In re Kleinhesselink’s Estate, 
300 N.W. 315, 230 Iowa 1090. 

Mass.—Tower v. Jenney, 181 N.E. 

123, 279 Mass. 208. 

Mich.—Riggs v. Riggs’ Estate, 206 
N.W. 508, 232 Mich. 579—Kaufman 
v. Kaufman’s Estate, 202 N.W. 929, 
230 Mich. 388. 

Mo.—Chandler v. Hulen, 71 S.W.2d 
752, 335 Mo. 167—Whistler v. Bond, 
App., 87 S.W. 2d 237—Smarr v. 
Smarr’s Estate, App., 283 S.W. 461 
—Baker v. Lyell, 242 S.W. 703, 210 
Mo. App. 230—Bunton v. Newell, 
APP-, 239 S.W. 1096. 

Mont.—San Antonio v. Spencer, 264 
P. 944, 82 Mont. 9. 

N:J.-West v. Prest, 119 A. 169, 98 
N.J.Law 209. 

R.I. a —Tucker v. Wakefield Trust Co., 
165 A. 443, £3 R.I. 221. 


Contract to pay nephew hy provision 
in will 

Ky.—Bean's Adm’r v. Bean, 287 S. 
W. 239, 216 Ky. 95. 

45. Mich.—In re Burg's Estate, 276 
N.W. 458, 282 Mich. 304. 

Mo.—Shern v. Sims, App., 258 S. 
W. 1029. 

N.J.—Waker v. Bergen, 132 A. 669, 4 
N.J.Misc. 332. 

46- R.I.—Chapman v. Industrial 

Trust Co.. 113 A. 867, 43 R.I. 544. 

47- Ala.—Coleman v. Adkins, 168 So. 
184, 232 Ala. 351. 

48- Cal.—Herbert v. Lankershim, 71 
P.2d 220, 9 Cal.2d 409—Naylor v. 
Naylor, 37 P.2d 740, 2 Cal.App.2d 
231. 

Conn.—Downey v. Guilfoile, 114 A. 
73, 96 Conn. 383. 

Ky.—Long’s Ex’rs v. Bischoff, 127 
S.W.2d 851, 277 Ky. 842—Jones v. 
Jones, 275 S.W. 7, 210 Ky. 38. 

Mo.—Carroll v. Young, App., 267 
S.W. 436. 

49. Ga.—Cowart v. Strickland, 153 
S.E. 415, 170 Ga. 530—Hattaway 
v. Hodgson Cotton Co., 149 S.E. 568, 
169 Ga. 9—Gullatt v. Thompson, 6 
S.E.2d 447, 61 Ga.App. 253. 

Iowa.—Tibbals v. Sanborn, 191 N.W. 
799, 195 Iowa 172. 

Okl.—Aultman & Taylor Machinery 
Co. v. Fuss, 207 P. 308, 86 Okl. 
168. 

Or.—Bonnett v. Kieffer, 237 P. 1, 115 
Or. 244. 

Va.—Davies v. Silvey, 138 S.E. 513, 
148 Va. 132. 

50. Ala.—Coleman v. Adkins, 168 So. 
184, 232 Ala. 351. 

Conn.—Downey v. Guilfoile, 114 A. 
73, 96 Conn. 383. 

Ga.—Cowart v. Strickland, 153 S.E. 
415, 170 Ga. 530—Clarkson v. Clark¬ 
son, 12 S.E.2d 468, 64 Ga.App. 1— 
Galley v. Cook, 154 S.E. 206, 41 Ga. 
App. 610. 

Iowa,—Brandenburg v. Carmichael, 
185 N.W. 486, ’ 192 Iowa 694. 

Ky.—Duke's Adm’r v. Patton, 95 S. 

- W.2d 249, 264 Ky. 598. 

Mo.—Lampe v. Franklin American 
Trust Co., 96' S.W.2d 710, 339 Mo. 
361, 107 A.L.R. 465—Brown v. Hol¬ 
man, 286 S.W. 36, r 315 Mo. 478— 
Wolf v. Wuelling, 130 S.W.2d 671, 
233 Mo.App. 1144—Murphy v. Pfei¬ 
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fer, App., 105 S.W.2d 39—Smith v. 
Collins, App., 243 S.W. 219. 

N.C.—Dail v. Heath, 174 S.E. 318, 
206 N.C. 453. 

Okl.—Aultman & Taylor Machinery 
Co. v. Fuss, 207 P. 308, 86 Okl. 
168. 

Va.—Timberlake’s Adm’r v. Pugh, 163 
S.E. 402, 158 Va. 397. 

51. Ga.—George v. Rothstein & Nel¬ 
son, 132 S.E. 414, 35 Ga.App. 126. 

S.C.—Nelson v. Parson, 192 S.E. 

358, 184 S.C. 335. 

24 C.J. p 874 notes 9, 13, 16. 

Important or immaterial matters 

(1) The court should not give in¬ 
structions relating to immaterial 
matters.—Langsdale v. Woollen, 99 
Ind. 575. 

(2) Neither should it give instruc¬ 
tions which are likely to exclude im¬ 
portant matters from consideration 
by the jury.—O'Connor v. O’Connor, 
52 Ill. 316—24 C.J. p 874 note 17. 

52. Ala.—White v. Sowell, 163 So. 
609, 231 Ala. 80. 

Mo.—Lauf v. Wiegersen, App., 21 S. 
W.2d 635. 

53. Colo.—Rishel v. Crawford, 32 P. 
2d 841, 95 Colo. 92. 

Ga.—Walker v. Horton, 191 S.E. 462, 
184 Ga.App. 429. 

Ind.—Forker v. Berkes, App., 38 N. 
E.2d 296. 

Iowa.—In re McKeon’s Estate, 289 
N.W. 915, 227 Iowa 1050—Peterson 
v. Johnson, 212 N.W. 138, 205 Iowa 
16. 

Kan.—Lee v. Downing, 214 P. 786, 113 
Kan. 329. 

Ky.—Sneed’s Ex’r v. Smith, 72 S.W.2d 
1028, 255 Ky. 132—Coffee v. Owens’ 
Adm’r, 287 S.W. 540, 216 Ky. 142. 
Mich.—Pupaza v. Laity, 256 N.W. 328, 
268 Mich. ’250. • 

Mo.—Hodge v. St. Louis Union Trust 
Co., 261 S.W. 67—Wharton v. Den¬ 
ny, 296 S.W. 183, 222 Mo.App. 260— 
Hudson v. Hall, App., 239 S.W. 
152. 

R.I.—Monroe v. Belval, 167 A. 707, 53 

R. I. 487. 

Tex.—Husbands v. Fore, Civ.App., 27 

S, W.2d 610. 

24 C.J. p 874 notes 9, 14. 

54. Okl.—Thomas v. Lewman, 120 
P.2d 341. 

55. Ga.—Walker v. Horton, 191 S.E. 
. 462,. 184 Ga, 429, 
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fuse to give instructions which do not conform to 
these requirements . 56 This is true not only as 
to instructions dealing with rules of substantive 
law, but also in respect of giving or refusing in¬ 
structions as to presumptions , 57 burden 58 and de¬ 
gree 59 of proof, and the legal effect of the evi¬ 
dence . 60 Plaintiff in an action against an admin¬ 
istrator is not entitled to an instruction balancing 
his inability to testify against defendant’s diffi¬ 
culty of not having decedent’s testimony . 61 

The court should, in case of dispute, instruct the 
jury as to whether or not the alleged appointment 
of the personal representative was valid ; 62 and 
where an allegation of representative capacity was 
not denied, but the administrator nevertheless es¬ 


tablished the allegation by testimony, a charge that 
plaintiff has the burden of establishing that he is 
administrator, although error, is not prejudicial . 63 

The representative cannot complain of error in 
an instruction given pursuant to his request ; 64 and 
the court need not give further instructions on 
matters that are already covered by other instruc¬ 
tions . 65 

Reference is made in the notes to a number of 
illustrative cases in which the courts have passed 
on the necessity or propriety of particular instruc¬ 
tions, or instructions on particular matters, in ac¬ 
tions on claims against the estate , 66 actions for 
services performed for decedent 67 by relatives or 
alleged members of his family , 68 an action involv- 


Iowa.—Persia Sav. Bank v. Wilson, 
243 N.W. 581, 214 Iowa 993. 

Ky.—Martin v. Taylor’s Ex’x, 147 S. 
W.2d 70, 285 Ky. 128—White v. 
Ponder, 202 S.W. 867, 180 Ky. 386. 
Mich.—La Pree v. De Pew’s Estate, 
189 N.W. 36, 219 Mich. 612. 

Okl.—Thomas v. Lewman, 120 P.2d 
341. 

Va.—Hendrickson v. Meredith, 170 S. 

E. 602, 161 Va. 193. 

24 C.J. p 874 note 13. 

56. Ala.—Moore v. Robinson, 108 So. 
233, 214 Ala. 412. 

Cal.—Herbert v. Lankershim, 71 P.2d 
220, 9 Cal.2d 409—Colwell v. Gard¬ 
ner, 14 P.2d 825, 126 Cal.App. 403. 
D.C.—West v. Bauduit, 33 F.2d 370, 
59 App.D.C. 74. 

Ga.—Goode v. Tuggle, 183 S.E. 850, 
52 Ga.App. 510—Haas v. Jaffe, 163 
S.E. 226, 45 Ga.App. 11. 

Ind.—Porker v. Berkes, App., 38 N.E. 
2d 296. 

. Me.—Perlin v. Rosen, 168 A. 780, 132 
Me. 187. 

Md.—Roycroft v. Nellis, 188 A. 20, 
171 Md. 136. 

Mass.—Rizzo v. Cunningham, 20 N. 

E.2d 471, 303 Mass. 16. 

Mo.—Balsano v. Madden, App., 138 
S.W.2d 660—Love v. Richardson, 
App., 61 S.W.2d 220—Smith v. Col¬ 
lins, App., 243 S.W. 219. 

N.H.—Harvey v. Provandie, 141 A. 
136, 83 N.H. 236. 

Tex.—Husbands v. Pore, Civ.App., 27 
S.W.2d 610. 

57. Iowa.—In re Willmott’s Estate, 
230 N.W. 330, 211 Iowa 34, 71 A. 
L.R. 1018. 

Mo.—Balsano v. Madden, App.» 138 
S.W.2d 660—La Rue v. Ogden, 
App., 2 S.W.2d 203—Wharton v. 
Denny, 296 S.W. 183, 222 Mo.App. 
260. 

Pa—Hess v. McAleer, 110 A. 735, 
268' Pa. 239. 

Va.—Davies v. Silvey, 138 S.E. 513, 
148 Va. 132. 


58. Iowa.—In re Stencil’s Estate, 
248 N.W. 18, 215 Iowa 1195. 

Md.—Roycroft v. Nellis, 188 A. 20, 
171 Md. 136. 

Ohio.—Krueger v. Frazier, 166 N.E. 
151, 31 Ohio App. 28. 

59. Ky.—Small’s Adm'r v. Peters, 
26 S.W.2d 491, 233 Ky. 576. 

Minn.—Smith v. Hansen, 219 N.W. 
151, 174 Minn. 272. 

60. Mo.—Thomas v. Fitzgerald’s 
Estate, App., 297 S.W. 425. 

N.J.—O’Connor v. Coyne, 135 A. 803, 
103 N.J.Law 410. 

Or.—Seaton v. Security Savings & 
Trust Co., 282 P. 556, 131 Or. 261. 
24 C.J. P 874 note 11. 

Admission 

When such an instruction is ap¬ 
propriate, the court should charge 
the jury not to consider an admis¬ 
sion of indebtedness of the estate, 
by one only of two or more corepre¬ 
sentatives.—Forsyth v. Ganson, 5 
Wend., N.Y., 558, 21 Am.D. 241. 

61. U.S.—Parsons v. Trowbridge, 
Iowa, 226 F. 15, 140 C.C.A. 310, 
Ann.Cas. 1917C 750. 

62. Ala.—Sims v. Boynton, 32 Ala. 
353, 70 Am.D. 540. 

Md.—Fells Point Sav. Inst. v. Wee- 
don, 18 Md. 320, 81 Am.D. 603. 

63. Iowa.—Martin v. Momyer, 300 
N.W. 310, 230 Iowa 1158. 

64. Mich.—Farnsworth v. Fraser, 
100 N.W. 400, 137 Mich. 296. 

65. R.I.—Fuller v. Mo wry, 28 A. 
606, 18 R.I. 424. 

24 C.J. p 874 note 18. 

66. Iowa.—In re Runnells' Estate, 
212 N.W. 327, 203 Iowa 144. 

Mo.—Guthrie v. Fields, App., 299 S. 
W. 141. 

Or.;—Mount v. Riechers, 13 P.2d 335, 
140 Or. 267. 

24 C.J. p 874 note 20. 

67. Cal.—Colwell v. Gardner, 14 P. 
2d 825, 126 Cal.App. 403. 
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Conn.—Appleby v. Noble, 124 A. 717, 
101 Conn. 54. 

Ga—Haas v. Jaffe, 163 S.E. 226, 45 
Ga.App. 11. 

IllLeeper v. Gay, 253 Ill.App. 176. 
Iowa.—In re Dvorak's Estate, 236 N. 

W. 66, 213 Iowa 250. 

Ky.—Kruse's Adm'r v. Corder, 81 S. 
W.2d 600, 258 Ky. 774—Mussinon’s 
Adm’r v. Herrin, 67 S.W.2d 710, 
252 Ky. 495—Juett v. Elvove’s 
Adm'r, 17 S.W.2d 196, 229 Ky. 335 
—Addington v. Chatham, 15 S.W. 
2d 254, 228 Ky. 430—Anderson's 
Adm'r v. Pendleton, 247 S.W. 944, 
197 Ky. 695. 

Minn.—Empenger v. Empenger, 259 
N.W. 795, 194 Minn- 219, rehearing 
denied 261 N.W. 185, 194 Minn. 219. 
Mo.—Wandling v. Broaddus, 10 S.W. 
2d 651—Taylor v. Currie's Estate, 
App., 83 S.W. 2d 194—Norton v. 
Lynds, App., 24 S.W.2d 183—Smarr 
v. Smarr's Estate, App., 283 S.W. 
461—Feurt v. Lotspeich, 273 S.W. 
240, 221 Mo.App. 355. 

N.C.—Lipe v. Citizens’ Bank & Trust 
Co., 178 S.E. 665, 207 N.C. 794— 
Hoggard v. Brown, 135 S.E. 331, 
192 N.C. 494. 

Okl.—Thomas v. Lewman, 120 P.2d 
341. 

24 C.J. p 874 note 21. 

68- Iowa.—In re Willmott’s Estate, 
243 N.W. 634, 215 Iowa 546—In 
re Butterbrodt's Estate, 208 N.W. 
297, 201 Iowa 871. 

Ky.—Sneed's Ex'r v. Smith, 72 S.W. 
2d 1028, 255 Ky. 132—Lucius' 
Adm’r v. Owen, 248 S.W. 495, 198 
Ky. 114. 

Mo.—Whistler v. Bond, App., 87 S.W. 
2d 237—Love v. Richardson, App. f 
61 S.W.2d 220—Lauf v. Wiegersen, 
App., 297 S.W. 79—Carroll v. 
Young, App., 267 S.W. 436. 

Ohio.—Baughn v. Duncan, 167 N.E. 

490, 31 Ohio App. 518. 

Utah.—Gulbranson v. Thompson, 222 
P. 590, 63 Utah 115, 

24 C.J. p 874 note 22. 
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ing a charge of devastavit , 69 an action involving a 
claim of payment , 70 and an action by the personal 
representative for services rendered by decedent . 71 

§ 790. -Verdict or Findings 

The requisites and sufficiency of the verdict or find¬ 
ings in an action by or against an executor or admin¬ 
istrator are governed by general rules and such particu¬ 
lar rules as are rendered applicable by the fact, if it is 
a fact in the case at hand, that the executor or admin¬ 
istrator is a party in a representative capacity or is de¬ 
fendant in such capacity and has pleaded plene ad- 
ministravit or no assets. 

There should be a proper and sufficient verdict 
or findings corresponding to the issues involved or 
submitted ; 72 but a general verdict is not defective 
for failing to dispose of issues submitted, which by 
reason of rulings of the court were practically ex¬ 
cluded ; 73 such a verdict on several counts may be 
amended within a reasonable time so as to apply to 
the count under which evidence was given ; 74 and 
in a particular case the verdict or findings, as rea¬ 
sonably construed , 75 may be proper and sufficient . 76 
The findings should support the conclusions of 
law 77 and the judgment ; 78 and there should be 
no irreconcilable conflict or inconsistency between 
findings 79 or between a general verdict and an-* 
swers to interrogatories ; 80 but an unauthorized 
finding of the jury on an immaterial matter sub¬ 
mitted to it does not control a general verdict ; 81 
and, where the facts show presentation of a claim, 
a recovery in an action thereon is not precluded by 
findings that the claim was never presented to the 
administrator or allowed by him or filed in the 

69- S.C.—Parker v. Latimer, 37 S. 

E. 918, 59 S.C. 330. 

24 C.J. p 874 note 23. 

70- Iowa.—In re McKeon’s Estate, 

289 N.W- 915, 227 Iowa 1050. 

Ky.—Ellis v. Woolbright, 95 S.W.2d 
782, 264 Ky. 834. 

Mich.—Krukowski v. 

Estate, 215 N.W. 

291. 

24 C.J. p 875 note 24. 

71. Mich.—McCain v. Smith, 137 N. 

W. 616, 172 Mich. 1. 

72. Or.—Franklin v. Northup, 215 P. 

494, 107 Or. 537. 

24 C.J. p 875 note 27 [a] (1), (8), 

[b]. 

73. Mo.—Hunicke v. Thomas, 76 S. 

W. 659, 102 Mo.App. 129. 

74. U.S.—Murphy v. Stewart, Ala., 

2 How. 263, 11 L.Ed. 260. 

24 C.J. p 875 note 29. 

75. Cal.—Hinkel v. Crowson, 256 
P. 479, 83 Cal.App. 87. 

Conn.—Barker v. Curtis, 120 A. 502, 

98 Conn. 761. 

76. Ark.—Potts v. Brother ton, 124 
S.W.2d 5, 197 Ark. 556. 


probate court . 82 

A single verdict against defendant individually 
and as personal representative cannot stand where 
it is based on a cause of action arising from the 
act of decedent and another cause of action aris¬ 
ing from the personal conduct of defendant, so 
that the causes of action and verdict are against 
essentially different defendants ; 83 but a verdict 
against defendant in both his representative and 
individual capacities is not fatally defective where 
it is based on a single cause of action arising after 
the death of intestate on a note executed by de¬ 
fendant in his representative capacity and indorsed 
by him in his individual capacity, the effect of the 
verdict being merely to find against defendant in 
the two capacities in which he undertook to bind 
himself . 84 In an action on a note signed by de¬ 
fendant’s intestate and an open account for goods 
sold to intestate a verdict against defendant is 
against him in his representative capacity, although 
it does not contain descriptive words showing this 
fact . 85 

On issue of plene administfavit or no assets . 
On the issue of plene administravit or no assets, 
a verdict for plaintiff should find not only the 
amount of plaintiff’s claim, but also the amount 
of assets in the hands of the representative; oth¬ 
erwise the court cannot render a judgment on the 
verdict . 86 Where, however, the unadministered 
assets exceed the amount of plaintiff’s claim, it is 
usual to find not the whole amount of such assets 
but only a sum sufficient to cover what is due to 

Finding's held not inconsistent 
Kan.—Dubbs v. Haworth, 171 P. 624, 
102 Kan. 603. 

N.C.—Snody v. Anderson, 109 S.E. 
785, 182 N.C. 630. 

Tex.—Sayres v. Moss, Civ.App., 266 
S.W. 813. 

80. General verdict held not in ir¬ 
reconcilable conflict with answers 
to interrogatories 

Ind.—Hauch v. Fritch, 189 N.E. 639, 
99 Ind.App. 65. 

81- Or.—Bramwell v. Heseltine, 259 
P. 1063, 122 Or. 519. 

82. Ark.—Little v. Arkansas Trust 
& Banking Co., 187 S.W. 629, 124 
Ark. 466. 

83. N.Y.—Psaroudis v. Markowitz, 
220 N.Y.S. 293, 219 App.Div. 569. 

84. W.Va.—Draper v. Crozier, 139 S. 
E. 648, 104 W.Va. 156. 

85. Ga.—Empire State Chemical Co. 
v. Shubrick, 97 S.E. 541, 148 Ga. 
551. 

86. Va.—Gardner v. Vidal, 6 Rand. 
106, 27 Va. 106. 

24 C.J. p 875 note 33. 


Cal.—Harris v. Mt. Washington Co., 
202 P. 903, 55 Cal.App. 144. 

Ill.—Knight v. Seney, 124 N.E. 813, 
290 Ill. 11. 

Mass.—Marios v. Roy, 177 N.E. 678, 
276 Mass. 472. 

24 C.J. p 875 note 27. 

Paluszewski’s I A verdict for money only can he 
358, 240 Mich. | rendered in an action to recover a 
legacy of personal property which 
has already been distributed.—Snel- 
ling v. Darr.ell, 17 Ga. 141. 

77. Cal.—Carr v. Carr, 115 P. 261, 
15 Cal.App. 480. 

Findings held to support conclusions 

Conn.—Howd v. MacGregor, 128 A. 
518, 102 Conn. 331. 

Minn.—In re Miller’s Estate, 265 N. 
W. 333, 196 Minn. 543. 

78. Cal.—Moss v. Boyle, 112 P.2d 
657, 44 Cal.App.2d 410. 

N.Y.—Davis v. Olmsted, 93 N.E. 473, 
800 N.Y. 557, modifying 112 N.Y.S. 
1126, 128 App.Div. 915. 

Findings held to support judgment 
Nev.—Ratliff v. Sadlier, 299 P. 674, 
53 Nev. 292. 

79. N.Y.—Van Dyne v. Nelson, 245 
N.Y.S. 3&9, 230 App.Div. 577. 
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plaintiff . 87 It has been said that on a plea of no 
assets the practice is for the jury to find for de¬ 
fendant, and for plaintiff to pray judgment de ter- 
ris, etc., and of assets quando acciderint . 88 

§ 791. Dismissal and Nonsuit 

General rules govern the disposition of an action by 
or against an executor or administrator by dismissal or 
nonsuit. 

A nonsuit, dismissal, or other similar disposi¬ 
tion of an action or proceeding by or against an 
executor or administrator may be granted under 
proper circumstances , 89 as for want of proof , 90 or 
where plaintiff suing the representative has ad¬ 
mitted that he had funds belonging to decedent 
in his possession but refuses to disclose the amount 
thereof , 91 or where the action was improperly in¬ 
stituted , 92 or there is a misjoinder of parties , 93 
or for lack of a party plaintiff, where a person 
sues as administrator and it affirmatively appears 
from his evidence that his appointment was a nul¬ 
lity , 94 or where the record does not show that de¬ 
fendant was liable to be sued . 95 Under other cir¬ 
cumstances, however, the court may and should re¬ 
fuse to grant a dismissal or nonsuit , 96 as where 
the motion therefor is based on want of proof and i 


the evidence is sufficient to defeat the motion . 97 
If one item of an account against a decedent's es¬ 
tate is properly proved in an action thereon, it is 
error to dismiss the entire claim . 98 A legatee who 
has filed a bill against the executor and other lega¬ 
tees for his share cannot, after an interlocutory 
decree establishing his right, voluntarily dismiss 
his bill to the prejudice of the legatees who are 
benefited by the decree ; 99 and an administrator is 
without right to discontinue an action to the detri¬ 
ment of incompetent next of kin . 1 

A dismissal may be without prejudice to the 
right to bring another action 2 or on the merits , 3 
as the circumstances of the case require. 

Effect of dismissal or discontinuance as to co- 
representative. A voluntary dismissal as to one 
of two corepresentatives who is the active repre¬ 
sentative of the estate is a dismissal as to both ; 4 
and a discontinuance as to one of several joint ad¬ 
ministrators residing in the state, on whom process 
is not served, will be a discontinuance of the ac¬ 
tion ; 5 but, where service is not effected on one 
of several administrators by reason of his nonresi¬ 
dence, a discontinuance as to him will not operate 
as a discontinuance as to all ; 6 and an action is not 


87. Pa.—Strohecker v. Drinkle, 16 
Serg. & R. 38. 

24 C.J. p 875 note 34. 

88. U.S.—Wilson v. Hurst, Pa., 30 
F.Cas.No.17,809, Pet.C.C. 441. 

89. La.—Macaluso v. Succession of 
Marinoni, 151 So. 628, 178 La. 384 
—Mills v. Borskey, App., 163 So. 
416. 

24 C.J. p 876 note 37. 

Timely motion 

Where it would be sufficient to 
produce at the trial an affidavit re¬ 
quired by statute and it would not 
have been ground for dismissal that 
the complaint failed to allege the 
making of the affidavit, a motion to 
dismiss on the ground of the absence 
of the required affidavit is made in 
apt time when it is made during the 
trial. 

Ark.—Hardy v. Hardy, 132 S.W.2d 
365, 198 Ark. 1021. 

90. Ariz.—Tootle-Campbell Dry 

Goods Co. v. Knott, 29 P.2d 1056, 
43 Ariz. 210. 

Ga.—Harvey v. Highsmith, 140 S.E. 
357, 165 Ga. 197. 

Ky.—Hayden v. Kale, 7 Ky.L. 375. 
N.C.—Southerland v. Crump, 142 S.E. 
7, 195 N.C. 856. 

Or.—Franklin v. Northup, 215 P. 494, 
107 Or. 537- 

Direction of verdict for defendant 
see supra $ 788. 

91. La.—Hebert v. Lacour, 5 La 
Ann. 599. 

24 C.J. p 876 note 39. 


92. Ind.—Hyatt v. Mavity, 34 Ind. 
415. 

N.D.—Mann v. Redmon, 145 N.W. 

1031, 27 N.D. 346. 

24 C.JT. p 876 note 40. 

93. Va.—Beaty v. Downing, 31 S.E. 
612, 96 Va. 451. 

94. Ga.—Davis v. Melton, 181 S.E. 
300, 51 Ga.App. 685. 

95. Va.—Wilson v. Shelton, 9 Leigh 
342, 36 Va 342. 

24 C.J. p 876 note 42. 

96. N.H.—Chagnon v. Perkins, 189 
A. 351, 88 N.H. 362. 

N.C.—Jackson v. Thomas, 191 S.E. 

327, 211 N.C. 634. 

24 C.J. p 876 note 37 [b]-[d]. 

Status of movant 
Motion by administratrix to dis¬ 
miss was not proper, where record 
did not show that notice of appoint¬ 
ment was given.—Brotkin v. Fein- 
herg, 164 N.E. 85, 265 Mass. 295. 

97. N.Y.—Miller v. Silverman, 160 
N.E. 910, 247 N.Y. 447, modifying 
224 N.Y.S. 609, 221 App.Div. 697. 

Or.—In re Steele's Estate, 52 P.2d 
207, 152 Or. 49—Franklin v. North¬ 
up, 215 P. 494, 107 Or. 537. 
Evidence establishing prims, facie 
case for plaintiff 

Mich.—Jackson City Bank & Trust 
Co. v. Sternburg, 274 N.W. 806, 281 
Mich. 313, 112 A.L.R. 1195. 

Pa—Westcott v. Stevenson, 198 A. 
477, 131 PaSuper. 11. 
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Evidence which, if believed, would 
support finding for plaintiff 
N.J.—Greenberg v. Feather, 12 A.2d 
241, 124 N.J.Law 469. 

Affidavit produced on motion 

Where the statute provides that 
plaintiff, suing an executor or ad¬ 
ministrator, shall, on motion, be 
nonsuited if he fails to produce an 
affidavit that the sum demanded is 
justly and truly due and that there 
are no credits save as mentioned, the 
necessary affidavit may be produced 
on defendant's motion for a nonsuit 
after plaintiff has closed his case.— 
Johnson v. Higgins, 108 A. 647, 7 
Boyce, Del., 548. 

98. Ky.—Collingsworth v. Davidson, 
10 Ky.L. 312. 

99. N.J.—Collins v. Taylor, 4 N.J. 
Eq. 163. 

N.Y.—In re Kirshbaum's Estate, 
282 N.Y.S. 194, 156 Misc. 600. 

2. Ky.—E. L. Martin & Co. v. Dav¬ 
is' Adm’r, 11 S.W.2d 912, 226 Ky. 
722. 

24 C.J. p 876 note 43. 

3. Iowa.—Bartle v. Tubbs, 159 N.W. 
969, 178 Iowa 503. 

4. U.S.—Willard v. Wood, D.C., 17 

S.Ct. 176, 164 U.S. 502, 41 LJEd. 
531. 

5. Ala.—Huff v. Davison, 44 Ala. 
273. 

18 C.J. p 1165 note 16. 

6. Ala.—Shorter v. Urquhart, 28 
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discontinued by-the discharge of one executor on a 
plea of plene administravit. 7 

§ 792, New Trial 

A new trial may be granted in an action by or 
against an executor or administrator, provided a proper 
ground therefor is assigned and substantiated. 


On suitable grounds a new trial is sometimes 
granted in actions by or against an executor or 
administrator; 8 but a new trial is not granted 
where there does not appear to be a proper and 
substantiated ground therefor. 9 


K. JUDGMENT AND ENFORCEMENT THEREOF 


§ 793. Rendition, Form, and Requisites of 
Judgment 

A Judgment or decree in an action by or against an 
executor or administrator is, in the absence of statutory 
provision to the contrary, controlled by general rules. 

The judgment or decree in an action by or 
against an executor or administrator should con¬ 
form to such statutes, general rules, or rules re¬ 
lating particularly to a party suing or defending 
in a representative capacity as are applicable. 10 
The conformity of the judgment to prior proceed¬ 
ings, such as the pleadings, proof, verdict, or find¬ 
ings, is considered in the C.J.S. title Judgments §§ 
46-61, also 24 C.J. p 884 note 44-p 885 note 48. 


Time of rendition . In some states, by virtue of 
statute, certain demands against an estate cannot 
be prosecuted to judgment before the expiration 
of a certain time from the granting of letters testa¬ 
mentary or letters of administration; 11 in others, 
judgment cannot be rendered against an executor, 
without his consent, before final settlement; 12 and 
in still others, judgment may be rendered against 
the representative, although the demand in suit is 
not due at the time of trial. 13 

The amount of the judgment depends, of course, 
on the peculiar circumstances of the particular 
case. 14 Under proper circumstances interest may 


Ala. 360—Moore v. Davidson, 18 
Ala. 209—English v. Brown, 9 Ala. 
504. 

18 C.J. p 1165 note 17. 

7. Ala.—Ivey v. Gamble, 7 Port. 545. 

3. Mich.—In re Burg’s Estate, 276 
N.W. 458, 282 Mich. 304. 

24 C.J. p 876 note 50. 

9. Ind.—Nolte v. Eyden, 146 N.E. 
866, 82 Ind.App. 580. 

Kan.—Manhardt v. Sheridan's Es¬ 
tate, 92 P.2d 76, 150 Kan. 264. 

Me.—Trundy v. Fournier, 166 A. 57, 
132 Me. 486. 

Pa.—Smith v. Teacle, 8 Pa.Co. 150. 
24 C.J. p 876 note 50 [c]. 

10. Decree for payment of distribu¬ 
tive share 

On a bill by a distributee against 
an administrator for his distributive 
share, a decree which directs com¬ 
plainant's share to be paid to him 
without taking notice of the shares 
of other distributees is erroneous.— 
Buckley v. Buckley, 9 Gill, Md., 497. 
Single decree in equity 

(1) Son claiming his share of 
money of his father’s estate, depos¬ 
ited by widow as administratrix to 
her and son’s joint account, and 
moneys intrusted by him to her and 
so deposited, and seeking, as si^bst}.- 
tuted administrator, an accounting 
of widow's stewardship by her ex¬ 
ecutor, may be granted relief by sin¬ 
gle decree.—Wright v. Staubach, 131 
A. 100, 3 N.J.Misc. 1062. 

(2) Where ail necessary parties 
Jetre before court in administratrix’ 


equitable suit, their rights can be 
ascertained, established, and en¬ 
forced.—Killoren v. Hernan, Mass., 
20 N.E.2d 946. 

Judgments held proper 
Cal.—Lisle v. Ragle, 54 P.2d 44, 11 
Cal.App.2d 537. 

Colo.—Palmer v. Sackett, 256 P. 1093, 
82 Colo. 61. 

Iowa.—Federal Land Bank of Omaha 
v. Ditto, 288 N.W. ‘618, 227 Iowa 
475. 

Ky.—Flimin’s Adm’x v. Flimin, 75 
S.W.2d 502, 255 Ky. 772. 

Mo.—Lanphere v. Affeld, 99 S.W.2d 
36. 

Neb.—In re Gifford’s Estate, 275 N. 
W. 273, 133 Neb. 331. 

Judgments held improper or erro¬ 
neous 

Cal.—Mitchell v. Aimo, 12 P.2d 1063, 
124 Cal.App. 508—Lample v. Mc- 
Dougall, 285 P. 328, 103 Cal.App. 
779. 

Conn.—Cion v. Schupack, 129 A. 854, 
102 Conn. 644. 

Ill.—Murray v. Standard Pecan Co., 
217 Ill.App. 587. 

Ky.—Dills v. Scroggin’s Ex’x, 65 S. 

W.2d 464, 251 Ky. 452. 

Mont.—Nathan v. Freeman, 225 P. 

1015, 70 Mont. 259, 41 A.L.R. 138. 
Tex.—Garrett v. Garrett, Civ.App., 
49 S.W.2d 920, affirmed 78 S.W.2d 
157, 124 Tex. 330. 

IX.' Ga.—Hartley v. Hartley, 161 S. 

E. 358, 173 Ga. 710. 

24* C.J. p 877 note 57. 

12. Where there has been an actual, 
if not formal, settlement, a decree 
may be rendered against executors.— 


Kearney v. Kearney, 174 So. 59, 178 
Miss. 766. 

13. Mo.—Traylor v. Cabanne, 8 Mo. 
App. 131. 

24 C.J. p 877 note 62. 

14. Ga.—Shadbum Banking Co. v. 
Street man, 179 S.E. 377, 180 Ga. 
500, 99 A.L.R. 854. 

Ill.—Hoff v. Dougherty, 243 Ill.App. 
159. 

Mich.—MacKenzie v. Union Guardian 
Trust Co., 247 N.W. 914, 262 Mich. 
563. 

N.Y.—Stoudt v. Guaranty Trust Co. 
of New York, 271 N.Y.S. 409, 150 
Misc. 675, affirming 269 N.Y.S. 997, 
241 App.Div. 711. 

S.C.—©ell v. Mackey, 3 S.E.2d 816, 
191 S.C. 105. 

24 C.J. p 877 note 66. 

Pull amount demanded 

(1) Unless a defense of insufficien¬ 
cy of assets is interposed in an action 
against an executor on a demand, 
judgment may be entered for the 
full amount of the demand sued on. 
—Hawley v. Hawley, 114 F.2d 745, 
72 App.D.C. 376. 

(2) Judgment for the full amount 
of the note sued on may be ren¬ 
dered. 

Ky.—Hatcher v. Taylor’s Adm’x, 83 
S.W.2d 847, 260 Ky. 32. 

Pa.—Windber Trust Co. v. Wick, 
179 A. 926, 118 Pa.Super. 578. 
Where part of claim sued on has 
been allowed, but the verdict is for 
defendant, judgment should be en¬ 
tered in favor of plaintiff for the 
amount allowed.—Selzer v. Selzer,, 145 
P. 318, 45 Okl. ,372. 
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be allowed as part of the damages; 15 but there are 
circumstances under which interest is not recover¬ 
able 16 or is not recoverable as a preferred claim. 17 

Parties to judgment generally . The judgment 
must specify with certainty the parties in whose 
favor it is rendered, 18 and, where the complaint 
states a cause of action against defendant both in¬ 
dividually and as administrator of a decedent, a 
judgment against defendant must designate the ca¬ 
pacity in which he is bound. 19 The question as to 
whether the representative should be named as a 
party in his individual or representative capacity 
in a judgment for or against him is considered in¬ 
fra § 796, except in so far as it depends on the 
conformity of the judgment to the capacity in 
which the representative sues or is sued, this fea¬ 
ture being discussed in the C.J.S. title Judgments 
§51, also 24 C.J. p 885 note 49-p 886 note 56, 33 
C.J. p 1155 notes 39-46. Prima facie a judgment 
in favor of a person as executor or administrator is 
his individual property, 20 at least where it does 
not appear that he could not have recovered in his 
own right, 21 but the presumption may be overcome 
by evidence that he holds the judgment in trust. 22 

The fact that one to whom letters of administra¬ 
tion have issued has not duly qualified as adminis¬ 
trator does not invalidate a judgment against him 
as such; 23 but no decree can be made against an 
administrator ad litem, where he is not obligated 
by bond or affidavit and has no power to bind any¬ 
one in interest. 24 

The judgment under certain circumstances may 
or must be rendered against the estate or succes¬ 
sion of decedent, 25 provided there is a legal repre¬ 
sentative before the court; 26 and under other cir¬ 
cumstances that decree in form against the estate 


of a decedent, instead of against his personal rep¬ 
resentative as such, is merely irregular and not 
erroneous. 27 In an action begun by an executor 
of one estate, a decree cannot be rendered in fa¬ 
vor of another estate and the personal representa¬ 
tive thereof, where neither such estate nor the 
representative thereof is a party to the action. 28 

The fact that certain persons are not parties to 
the action is not ground for withholding final judg¬ 
ment where they are not necessary parties. 29 

Joint or several judgment . A judgment against 
the successions of members of an ordinary part¬ 
nership must be joint and not in solido. 30 Also, 
the power of coadministrators being joint and not 
joint and several, there cannot be several judg¬ 
ments against them; 31 but it has been held that, 
where, after ascertaining the amount of assets in 
the hands of executors subject to distribution, the 
court rendered judgment against one of the ex¬ 
ecutors in favor of some of the legatees and against 
the other in favor of the remaining legatees, such 
judgment, although irregular and voidable, was 
not void. 32 At common law judgment cannot be 
rendered on a joint obligation against surviving 
obligors and the representative of a deceased ob¬ 
ligor; 33 and even though a statute authorizes a 
joint judgment, a judgment against the executor 
alone is not objectionable where the surviving ob¬ 
ligor has not been served with process, and it does 
not appear that he and the executor have any joint 
property in the estate. 34 

In an action for damages to- property, a judg¬ 
ment against a tort-feasor’s executor should be 
several and not jointly with his codefendant. 35 

In an action against the personal representative 
and the heirs, devisees, legatees, or distributees, it 


15. Mich.—Maney v. Casserly, 96 N. 
W. 478, 134 Mich. 252. 

N.Y.—Rogers v. Holley, 19 Wend. 624. 

16. Colo.—Pinch v. McCrimmon, 52 
P.2d 1150, 98 Colo. 56. 

Ill.—McKey v. Liberty Bank of Chi¬ 
cago, 2 N.E. 2d 574, 284 Ill.App. 
650. 

17. La.—Hall v. Courtney, 165 So. 
458, 184 La. 80. 

18 . Judgments or decrees void for 
uncertainty 

(1) A judgment against an admin¬ 
istrator in favor of "‘the estate or 
the learal representatives thereof.”— 
Betts v. Blackwell, 2 Stew. & P., Ala., 
373. 

(2) A decree against an administra¬ 
tor in favor 1 of “the legal represen¬ 
tative” of a distributee.—Kyle v. 
Mays, 22 Ala. 673. 

19. N.Y.—Legget v. Pelletreau, 107 


N.E. 509, 213 N.Y. 237, affirming 
141 *N.Y.S. 1128, 156 App.Div. 919. 

20. Ga.—Dozier v. McWhorter, 45 S. 
E. 61, 117 Ga. 786. 

24 C.J. p 884 note 40. 

21. Tex.—Hall v. Pearman, 20 Tex. 
168. 

22. Ga.—Dozier v. McWhorter, 45 S. 
E. 61, 117 Ga. 786. 

23. Ga.—Ryan v. American Freehold 
Land Mortg. Co., 23 S.E. 411, 96 
Ga. 322. 

24. Ark.—Russell v. Umphlet, 27 
Ark. 339. 

25. Ky.—Dills v. Scroggin's Ex’x, 
65 S.W.2d 464, 251 Ky. 452. / 

La.—Robertson v. Cambon, 146 So. 
738, 176 La. 753. 

26. Tex.—Barfield v. Miller, Civ. 
App., 70 S.W.2d 632, error dis¬ 
missed. 


27. Neb.—Parker v. Luehrmann, 252 

N.W. 402, 406, 126 Neb. 1, cit¬ 

ing Corpus Juris. 

24 C.J. p 877 note 54. 

28. Cal.—Samter v. Klopstock Real¬ 
ty Co., App., 88 P.2d 250. 

29. N.Y.—Jewett v. Schmidt, 90 N. 
Y.S. 848, 45 Misc. 34. 

30. La.—Robertson v. Cambon, 146 
So. 738, 176 La. 753. 

31. N.J.—Dickerson v. Robinson, 6 
N.J.Law 195, 10 Am.D. 396. 

32. Ala.—Elliott v. Mayfield, 3 Ala- 
223. 

33. Cal.—Stockton Bank v. Howland. 
42 Cal. 129. 

Ky.—Brown v. King, 1 Bibb. 462. 

24 C.J. p 884 note 33. 

34. Wash.—Brownfield v« Holland. 
114 R. 890, 63 Wash. 86. 

35. Mass.—Nelson Theatre Co. v. 
Nelson, 102 N.E. 926, 216 Mass. 30. 
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may be proper, under some circumstances, to ren¬ 
der judgment against all the defendants, 36 and, un¬ 
der other circumstances, it may be proper 37 or nec¬ 
essary 38 to render judgment against the representa¬ 
tive alone. 

§ 794. - Judgment by Confession or Con¬ 

sent 

A decree may be rendered on the confession, or with 
the consent, of a personal representative. 

As shown supra § 149, the personal representa¬ 
tive of a decedent may confess judgment both at 
law and in equity; but it has been considered that 
the statement of indebtedness relied on as a basis 
of a confession of judgment must be clear and un¬ 
equivocal. 39 Where, on a bill by decedent's widow 
and two infant children against the administrator, 
a decree is entered by consent that the adminis¬ 
trator is indebted to the estate in a certain sum, 
and that of this sum one third belongs to the wid¬ 
ow and two thirds belong to the infant children, 
the decree is not erroneous in failing to require re¬ 
funding bonds to be given by plaintiffs, since this 
would be incompatible with the evident intent and 
legal effect of the decree. 40 

§ 795. - Judgment by Default 

Unless prevented by statute, a judgment by default 
may be taken in an action by or against an executor 
or administrator. 

A judgment by default may be taken against an 
executor or administrator the same as against any 
other party, 41 unless there is some statutory pro¬ 
vision to the contrary, 42 or unless only one of two 

36. Action for breacli of decedent’s 
contract to provide for illegitimate 
child out of estate 

Ky.—Clark’s Adm’x v. Callahan, 288 
S.W. 301, 216 Ky. 674. 

37. Avoidance of litigation for con¬ 
tribution 

Where heirs have the same interest 
In the personalty, which has not been 
distributed, as they have in the real¬ 
ty, which has been partitioned, a de¬ 
cree in a suit against the administra¬ 
tor and heirs on a debt of the an¬ 
cestor may be rendered against the 
administrator alone, since payment of 
the debt out of the personalty will 
avoid litigation between the heirs 
tor contribution.—Martin v. Felder, 

4 S.E. 602, 82 Va. 455. 

38. Assets not received by heirs 
Where a statute limits the liabil¬ 
ity of heirs to the extent of assets 
received, and in an action to estab¬ 
lish a claim against decedent the 
creditor neither alleges nor proves 
that the heirs have received any 


or more defendants, sued in their representative ca¬ 
pacity as executors under the same will, is in de¬ 
fault. 43 So, also, a judgment by default may be 
taken against the adverse party in an action by an 
administrator. 44 

§ 796. - Particular Forms of Judgment 

on Trial of Issues 

a. In favor of representative 

b. Against representative 

a. In Pavor of Representative 

it may be necessary in a particular case to render 
judgment for an executor or administrator only in his 
representative capacity. 

Where an action is revived by the administrator 
who is also one of decedent's heirs, the money 
judgment should run in favor of the substituted 
plaintiff in his representative capacity. 45 Where 
the estate or succession is being administered in 
another state, a judgment in favor of a widow 
should be rendered for her only in her representa¬ 
tive capacity, even though the amount recovered 
may, under the law of the other state, go solely to 
her. 46 If a person sued and recovered as admin¬ 
istrator, but the judgment should not have been in 
his favor, it cannot be sustained as an individual 
judgment. 47 A loan by a father to a son subse¬ 
quent to the execution by the father of his will, 
which is evidenced by a receipt reciting that re¬ 
payment is to be made out of the estate, is to be 
charged in equity on the real estate devised to 
such son by the will, and an executor is not entitled 
to a personal judgment against such son in an ac- 

tered against him for want of such 
affidavit.—Farmers Trust Co. v. 
Egulf, 192 A. 653, 326 Pa. 453—My¬ 
ers v. Rabinovitz, 191 A. 660, 326 Pa. 
183. 

(2) Prior to these statutory chang¬ 
es, the opposite rule obtained and 
it still prevails in some actions or 
proceedings.—Federal Land Bank of 
Baltimore v. King, 143 A. §00, 294 
Pa. 86. 

24 C.J. p 878 note 75 [b]. 

43. N.Y.—Gambold v. MacLean, 197 
N.Y.S. 43, 119 Misc. 432, affirmed 
197 N.Y.S. 914, 204 App.Div. 881, 
and 202 N.Y.S. 926, 208 App.Div. 
707. 

44. Cal.—Bouvett v. Layer, 104 P.2d 
115, 40 Cal.App.2d 43. 

45. Cal.—Rogers v. Schlotterback, 
138 P. 728, 167 Cal. 35. 

46. La.—Life Ins. Co. of Virginia v. 
Webre, App., 143 So. 730. 

47. Pa.—Garman v. Glass, 46 A. 923, 
197 Pa. 101. 


part of his estate, the court is au¬ 
thorized only to render a judgment 
against the representative to be 
levied on the assets in his hands as 
such.—Cline v. Waters, 90 S.W: 231, 
28 Ky.L. 679. 

39. N.Y.—Marrin v. Marrin, 27 Hun 
601, reversed on other grounds 92 
N.Y. 644. 

24 C.J. p 878 note 72. 

40. Va.—Harman v. Davis, 30 Gratt. 
461, 71 Va. 461. 

41. Cal.—Hollyfield v. Geibel, 66 P. 
2d 755, 20 Cal.App.2d 142. 

24 C.J. p 878 note 74. 

42. Ala.—Oden v. Vaughn, 85 So. 779, 
204 Ala. 445. 

24 C.J. p 878 note 75. 

Statutory changes 

(1) In Pennsylvania, since the 
making of important statutory chang¬ 
es in procedure, an executor or ad¬ 
ministrator is required in most cas¬ 
es to file an affidavit of defense, and 
in such casd£ judgment may be en- 
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tion to recover such loan. 48 
b. Against Representative 

A judgment against an executor or administrator 
may contain a provision following a common-law form as 
to the mode of payment or satisfaction where such form 
is appropriate to the case and has not been superseded 
by statute. Under some statutes, however, a judgment 
on an obligation of decedent should not provide for the 
issuance of execution, but, instead, should direct pay¬ 
ment in due course of administration; and it is said to 
be a growing custom, in a Judgment against an execu¬ 
tor or administrator personally, to discard the use of 
language showing that satisfaction is to be de bonis 
propriis. 

Under some conditions no money 49 or personal 50 
judgment can be rendered against a personal rep¬ 
resentative. 

Where the judgment is on a debt or obligation 
of decedent, or establishes a claim against the es¬ 
tate, or is for defendant in a suit brought by the 
executor or administrator in his representative 
capacity, it cannot be rendered against the rep¬ 
resentative personally 51 or de bonis propriis. 52 
Under some statutes governing such a case, 
the creditor should be remitted to the probate 
court for satisfaction, 53 the judgment should direct 


that payment be made in due course of administra¬ 
tion, 54 and it should not award, or provide for the 
issuance of, execution, 55 except where defendant 
is an independent executor, 56 and even in such 
case an award of execution adds nothing to the 
judgment; 57 but, as the statute fixes the status of 
the judgment and its mode of payment, sometimes 
a judgment is not regarded as fatally erroneous or 
defective because it provides for the issuance of 
execution 58 or fails to direct payment in due course 
of administration; 59 and, where the claim sued on 
is against the representative in his individual ca¬ 
pacity, a judgment to be paid in due course of ad¬ 
ministration is improper. 60 Under other statutes, 
as well as at common law, the judgment may and 
should be de bonis testatoris or intestati, that is, 
it may and should show that it is to be collected 
or satisfied out of, or levied on, the estate of de¬ 
cedent in the hands of the personal representative 
for administration. 61 

A judgment or decree may be rendered against 
an executor or administrator personally where he is 
personally liable. 62 It is said that in early cases at 
common law it was common for a judgment against 


48. Ohio.—Goodson v. Goodson, 31 
Ohio Cir.Ct. 627. 

49. Pa.—In re Seaton’s Estate, 195 
A. 43, 328 Pa. 276. 

Tex.—Garrett v. Garrett, Civ.App., 
49 S.W.2d 920, affirmed 78 S.W.2d 
157, 124 Tex. 330. 

24 C.J. p 877 note 58 ta]-[dj. 

50. U.S.—Smyth v. Kaufman, C.C.A. 
N.T., 114 F.2d 40, 130 A.L.R. 951. 

Kan.—Holland v. White, 194 P. 645, 
108 Kan. 167. 

Ky.—Collett v. Helton, 94 S.W.2d 603, 
264 Ky. 214, followed in Collett v. 
Jackson, 94 S.W.2d 1031, 264 Ky. 
433. 

Mont.—Nathan v. Freeman, 225 P. 

1015, 70 Mont. 259, 41 A.L.R. 138. 
N.Y.—In re Popek's Estate, 283 N.Y. 

S. 758, 157 Misc. 421. 

Tex,—Roberts v. Carlisle, Civ.App., 
287 S.W. 110. 

Nonresident executor served only 
constructively 

Fla.—Royalty v. Florida Nat. Bank of 
Jacksonville, 173 So. 689, 127 Fla. 
618. 

It may he unnecessary to decide, 
as the pleadings are framed, wheth¬ 
er a claim rejected as against the 
estate is chargeable against the rep¬ 
resentative personally.—Staples v. 
Staples, 7 S.E. 199, 85 Va. 76. 

51. Cal.—Vickerson v. Wehr, 109 P. 
2d 743, 42 Cal.App.2d 678. 

Tex.—Tolivar v. Lombardo, Civ.App., 
88 S.W.2d 733. 

24 C.J. p 878 note 77. 


m Kentucky 

(1) In this state the rule stated in 
the text has been applied in an ac¬ 
tion for services rendered decedent. 
—Turpin’s Adm’r v. Stringer, 14 S. 
W.2d 189, 228 Ky. 32. 

(2) However, the contrary has been 
asserted.—Haralambo’s Ex’r v. Chris¬ 
topher, 21 S.W.2d 983, 231 Ky. 550. 

52. Pa.—Maurer v. Kerper, 102 Pa. 
444. 

24 C.J. p 881 note 1. 

53. Tex.—Lauraine v. Ashe, 191 S.W. 
563. 

24 C.J. p 878 note 76. 

Filing transcript of judgment in pro¬ 
bate court see infra § 798. 

54. Ariz.—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124. » 

Cal.—Vickerson v. Wehr, 109 P.2d 
743, 42 Cal.App.2d 678—Security- 
First Nat. Bank of Los Angeles v. 
O’Connor, 64 P.2d 487, 18 Cal.App. 
2d 592, hearing denied, Sup., 65 P. 
2d 1299, 18 Cal.App.2d 592—Wey- 
gandt v. Larson, 19 P.2d 852, 130 
Cal.App. 304. 

Ill.—Murray v. Standard Pecan Co., 
217 Ill.App. 587. 

Tex.—Tolivar v. Lombardo, Civ.App., 
88 S.W.2d 733. 

24 C.J. p 878 note 77. 

55. Ill.—Murray v. Standard Pecan 
Co., 217 Ill.App. 587. 

Mo.—State ex rel. Cantley v. Akin, 22 
S.W. 2d 836, 224 Mo.App. 114— 

Wharton v. Denny, 296 S.W. 3 83, 
222 Mo.App. 260. 
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Okl.—Chandler v. Chapman, 114 P.2d 
471. 

Tex.—Tolivar v. Lombardo, Civ.App., 
88 S.W.2d 733. 

56. Tex.—Snelling v. Harper, Civ. 
App., 137 S.W.2d 222, error dis¬ 
missed, judgment correct—Hartz v. 
Hausser, Civ.App., 90 S.W. 63. 

57. Tex.—Hartz v. Hausser, Civ. 
App., 90 S.W. 63. 

58. Mo.—Ragsdale v. Achuff, 27 S. 
W.2d 6, 324 Mo. 1159. 

Where judgment is unnecessary, as 
where it is a deficiency judgment 
and there is no deficiency, it need 
not be modified, although it is er¬ 
roneous.—Security-First Nat. Bank of 
Los Angeles v. O'Connor, 64 P.2d 
487, 18 Cal.App.2d 592, hearing de¬ 
nied, Sup., 65 P.2d 1299, 18 Cal.App.2d 
592. 

59. U.S.—Suffel v. Bos worth, C.C.A. 
Cal., 95 F.2d 494. 

Cal.—Munton v. Bekins, 49 P.2d 338, 
9 Cal.App.2d 228. 

24 C.J. p 879 note 78. 

60. Ill.—Jahp v. Bradley, 185 Ill. 
App. 215. 

61. U.S.—In re Butler, D.C.Va., 20 F. 
Supp. 995. 

Ky.—Turpin’s Adm’r v. Stringer, 14 
S.W.2d 189, 228 Ky. 32. 

24 C.J. p 879 note 80, p 880 note 82. 

62. Miss.—Ewing v. Warren, 109 So. 
601, 144 Miss. 233. 

Mo.—Lanphere v. Affeld, 99 S.W.2d 
36. 
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an executor or administrator to include therein lan¬ 
guage showing whether it was to be satisfied de 
bonis testatoris or de bonis propriis, 63 but that, 
following the trend of the law to hold a personal 
representative liable, in the absence of a statutory 
provision to the contrary or a provision in the 
judgment that it is to be satisfied out of the es¬ 
tate, it has become increasingly the custom to dis¬ 
card the use of language providing that the judg¬ 
ment is to be satisfied de bonis propriis. 64 A judg¬ 
ment de bonis propriis is proper where the repre¬ 
sentative is personally liable on the claim in suit, 65 
as where the action is on a promise made or ob¬ 
ligation incurred by the representative after the 
death of decedent. 66 It has also been considered 
that a personal judgment de bonis propriis may 
be rendered against an executor or administrator 
where he has been guilty of a violation of duty in 
the administration of the estate committed to his 
charge, 67 as by committing a devastavit; 68 where 
the action is for a legacy in the hands of the ex¬ 
ecutor; 69 where there has been a decree of the 
probate court requiring the representative to make 
payment, and nothing remains to be done but to 
pay the money; 70 or where the representative has 
made a false plea in the action. 71 Where an ex¬ 
ecutor or administrator sues on a cause of action al¬ 
leged to have accrued after the death of a decedent, 
and on which the representative might, therefore, 
have sued in his own right, judgment de bonis pro¬ 
priis may be entered against him in case defendant 


succeeds. 72 In equity a decree against an admin¬ 
istrator having assets, or acknowledging assets, 
should be de bonis propriis. 73 

It has been held that, if a suit is instituted and 
progresses against defendant as executor or ad¬ 
ministrator and the judgment is against “said de¬ 
fendant,” it is a judgment de bonis testatoris or 
intestati; 74 but other authorities hold that such a 
judgment binds the representative individually. 75 
While it has been held that a judgment against a 
person designated administrator of the estate of 
a named decedent, 76 or against a person “as ad¬ 
ministrator,” 77 is not a personal judgment, but a 
judgment against him in his representative ca¬ 
pacity only, to be paid out of the assets of the es¬ 
tate, it has also been held that a judgment against 
an executor or administrator binds him personally, 
although he was therein designated executor or ad¬ 
ministrator, 78 although it followed a writ and dec¬ 
laration against him “as administrator,” 79 or even 
though it was rendered against him “in his capacity 
of administrator.” 80 In order to ascertain whether 
a judgment against an administrator was intended 
to bind him de bonis propriis, or only de bonis tes¬ 
tatoris, reference may be had to the pleadings in 
the case. 81 So, also, in determining whether a 
judgment purports to be against, or undertakes to 
bind, defendant personally or in his representative 
capacity, the pleadings, process, and caption of 
the judgment should be read in connection with 
the body of the judgment. 82 


Neb.—Hollingsworth, v. McLean, 300 
N.W. 580. 

N.T.—O’Farrell v. Martin, 292 N.T.S. 
581, 161 Misc. 353. 

A personal decree against execu¬ 
tors de son tort is proper where they 
jointly converted certain notes which 
were not returned as assets of the 
estate, and they cannot contend that 
these notes are assets to be collected 
only by an administrator to be ap¬ 
pointed.—Weaver v. Williams, 23 So. 
649, 75 Missi 945. 

C".. * U.S.—^In re Butler, D.C.Va., 20 F. 
Supp. 995. 

C\ U.S.—In re Butler, supra. 

C'. Miss.—Taylor v. Tatum, 30 Miss. 

701. : 

24 C.J. p 882 aote 5. 

66. N.J.—Doolittle v. Willet, 31 A. 
385, 57 N.J.Law- 398. 

24 C.J. p 882 note 6. 

67. Ky.—Dawson v. Clay, 1 J.J. 
Marsh. 165. 

Wis.—-Woodward v. Howard, 13 Wis. 
557.“ 

24 C.J. p 882 note 7. 

68. U.S.—Smith v. Chapman, Minn., 
93 U.S. 41, 23 L.Ed. 795. 

4 C.J. p 882 note 8. 


69. Ala.—Pettigrew v. Pettigrew, 1 
Stew. 580. 

70. Mich.—Peckham v. Berrien Cir. 
Judge, 41 N.W. 926, 74 Mich. 287. 

24 C.J. p 882 note 10. 

71. N.Y.—People v. Judges Ct. of C. 
PI., 4 Cow. 445. 

24 C.J. p 882 note 11. 

72. N.H.—Moulton v. Wendell, 37 N. 
H. 406- r Pillsbury v. Hubbard, 10 N. 
H. 224. 

73. Va.—Templeton v. Fauntleroy, 3 
Rand. 434, 24 Va. 434. 

Enforcement of assignment 

Decree in suit in equity to enforce 
assignment of legatee’s interest in 
estate will run against executor per¬ 
sonally.—Chase Nat. Bank of City 
of New York v. Sayles, D.C.R.I., 30 
F.2d 178. 

74. Ark.—Stone v. Kaufman, 25 Ark. 
186. 

24 C.J. p 880 note 83. 

Corpus Juris is cited in a case 
dealing; however, with a judgment 
against a guardian.—Stanfield v. 
Downing - Co., 199 S.E. 113, 114, 186 
Gel 568. 


75. Wyo.—Peabody v. Hutton, 37 P. 
694, 39 P. 980, 5 Wyo. 102. 

24 C.J. p 880 note 84. 

76. Okl.—Collier v. 'Gannon, 137 P. 
1179, 40 Okl. 275. 

77. Miss.—Howcott v. Collins, 23 
Miss. 398. 

24 C.J. p 880 note 86. 

78. U.S.—In re Butler, D.C.Va., 20 
F.Supp. 995. 

Ga.—Stansell v. Lowry, 187 S.E. 722, 
54 Ga.App. 284. 

Tex.—Tolivar v. Lombardo, Civ.App., 
88 S.W.2d 733. 

24 C.J. p 880 note 87, p 882 note 16. 

Such judgment may in fact be 
against executor individually, al¬ 
though in form it is against the es¬ 
tate.—-In re Daufkirch’s Estate, 261 
N.Y.S. 69, 145 Misc. 396. 

79. Vt.—Rich v. Sowles, 23 A. 723, 
64 Vt. 408, 15 L.R.A 850. 

8a Mass.—Hardy v. Call, 16 Mass. 
’ 530. 

24 C.J. p 880 note 89. 

81. Iowa.—Tyler v. Langworthy, "37 
Iowa 555, 

82. Ala.—Davenport v. Witt, 101 So. 
887, 212 Ala. 114. 
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Judgment quando acciderint. A judgment against 
an executor or administrator which is to be satisfied 
out of the estate of decedent should provide for its 
satisfaction out of the estate to the extent that as¬ 
sets may be found in defendant’s hands, and as to 
the balance out of assets which may subsequently 
come into his hands. 83 If a plea of plene admin- 
istravit is confessed by plaintiff or found in de¬ 
fendant’s favor, plaintiff, on establishing his claim, 
is entitled to a judgment quando acciderint for the 
full amount thereof. 84 So, also, on a plea of no as¬ 
sets plaintiff may pray judgment of assets when 
they shall come into the hands of the administra¬ 
tor. 85 A judgment quando acciderint is sometimes 
authorized on a claim which is barred, as against 
general assets, because of nonpresentation. 86 

Classification, or provision for pro rata payment, 
of claim . It has been held that the court in which 
an action against an executor or administrator is 
brought has power to classify the claim in suit, and 
order it to be paid as a claim of the class to which 
it belongs; 87 but this has also been denied. 88 In 
any case, however, a judgment is not in improper 
form because it makes no provision for its classifi¬ 
cation as a demand against the estate where, al¬ 
though the judgment is against defendant as execu¬ 
tor of the estate, it will not constitute a demand 
against the estate and will not be classified as in 
the case of demands, but rather its effect will be 
to remove a fund in its entirety from the assets of 
the estate of which it has technically never been a 
part, it not having been the property of decedent 
during his lifetime. 89 Erroneous directions in a 
judgment for a pro rata payment of the claim sued 
on do not necessarily vitiate the judgment, but may 
be rejected as surplusage. 90 

Conjunctive or alternative judgment. Judgment 
may be rendered against a representative personally 


and in his representative capacity in a proper case, 91 
but not where no individual liability has been 
shown. 92 In an action on a note signed by defend¬ 
ant personally and by decedent, whose administra¬ 
tor defendant is, a judgment against him personally 
providing for satisfaction out of property jointly 
owned by defendant personally and as administra¬ 
tor was not void, the provision giving it no added 
force. 93 

If an executor or administrator has become per¬ 
sonally liable, a judgment may be rendered against 
him in the alternative, to be satisfied out of the 
goods of the testator or intestate if sufficient, and 
if not, then out of the goods of the personal rep¬ 
resentative himself, 94 and if those are insufficient, 
then out of his real estate. 95 A court of equity may 
render judgment in the alternative that the execu¬ 
tor shall execute the trust imposed on him by the 
will, or, in case of default, be personally liable. 96 
However, where there was no evidence, findings, or 
basis for findings that the estate was liable, and 
no judgment should have been rendered against it, 
but only one against the executor personally, the 
words "or from the estate of” decedent should be 
stricken from the decree. 97 

Ordering sale. It may be proper 98 or necessary, 99 
in an action by or against an executor or adminis¬ 
trator, to direct a sale of property belonging to the 
estate to pay a debt of, or claim allowed against, the 
estate; but such a decree is irregular in a state 
where, by virtue of statute, the creditor should be 
remitted to the probate court for satisfaction of his 
claim in due course of administration; 1 and in an 
action against an executor to recover money that 
testator had received as guardian of plaintiff, a 
judgment ordering a sale of land to pay the claim 
is erroneous. 2 Sales under orders of court gener¬ 
ally are considered supra §§ 536-666. 


83. Ky.— Girty v. Girty, 193 S.W. 
1024, 175 Ky. 166. 

24 C.J. p 880 note 91. 

84. Ill.—Morse v. Pacific R. Co., 61 
N.E. 104, 191 Ill. 356. 

24 C.J. p 880 note 92. 

85. Me.—Brown v. Whitmore, 71 Me. 
65. 

24 C.J. p 881 note 93. 

86. Ill.—Darling v. McDonald, 101 
Ill. 370. 

24 C.J. p 881 note 96. 

87. Ill.—Bradwell v. Wilson, 42 N. 
E. 145, 158 Ill. 346—De Wolf v. 
Springer, 190 Ill.App. 116. 

88. Colo.—Hotchkiss v. Denver First 
Nat. Bank, 85 P. 1007, 37 Colo. 228. 

89. Mo.—Cunningham v. Kinnerk, 74 
S.W. 2d 1107, 230 Mo.App. 749. 


90. Iowa.—Hart v. Jewett, 11 Iowa 
276. 

24 C.J. p 877 note 55. 

91. Cal.—Swanson v. Siem, 12 P.2d 
1053, 124 Cal.App. 519. 

9(2. Fla.—Uhl v. Holbruner, 200 So. 
359. 

93. Wash.—Bingham v. Domer, 162 
P. 355, 94 Wash. 253. 

94. U.S.—Boyce v. Grundy, Tenn., 9 
Pet. 275, 9 L.Ed. 127. 

24 C.J. p 883 note 17. 

95. N.Y.—Lansing v. Lansing, 18 
Johns. 502. 

96. Ohio.—Guiou v. Guiou, 5 Ohio 
Dec., Reprint, 205, 3 AmuL.Rec. 476. 
Where executrix is also residuary 

trustee, Judgment directing her to 
pay beneficiaries trust fund from as¬ 
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sets of estate and making her individ¬ 
ually liable if she fails to do so is 
not erroneous.—Bond v. Unsell, Mo 
App., 72 S.W.2d 871. 

97. Mo.—Schoenwetter v, Affeld, 99 
S.W. 2d 41. 

98. In action by administrator for 
settlement of estate 

Ky.—Schewe v. Schewe’s Adm'r, 22 
- S.W.2d 259, 231 Ky. 808. 

99. Ky.—Ewing v. Handley, 4 Litt. 
346, 14 Am.D. 140. 

N.D.—Johnson v. Rutherford, 147 N. 
W. 390, 23 N.D. 87. 

1. Tex.—McCormick v. McNeel, 53 
Tex. 15. 

2. N.C.—Murray v. Barden, 43 S. 
E. 600, 132 N.C. 136. 
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Declaration of lien. A judgment or decree es¬ 
tablishing, declaring, or adjudicating a lien may 
and should limit it to the specific property properly 
subject thereto 3 and leave nothing open to contro¬ 
versy which can be adjudicated at the date of the 
judgment. 4 Nevertheless, in upholding such a judg¬ 
ment or decree, consideration is sometimes given to 
the fact that an adequate remedy is open if it de¬ 
velops that the property on which the lien is de¬ 
clared does not belong to the estate 5 or a sale 
thereof is improper.® 

Order for payment into court. As against a con¬ 
tention that no evidence showing necessity for se¬ 
questration was introduced, an order requiring the 
executor to deposit with the clerk of court a sum 
sufficient to meet plaintiff's claim was proper where, 
from the record before it, the pleadings, and the ad¬ 
mitted facts, the court was justified in making the 


order without the presentation of testimony show¬ 
ing further necessity and the executor did not claim 
that he did not have in his hands funds with which 
to pay all claims in full. 7 

§ 797. - Judgments in Particular Actions 

In an action for recovery or relief other than a Judg¬ 
ment for money, such as one to recover property, quiet 
title, set aside a transfer or conveyance or to foreclose a 
lien, the judgment or decree must be appropriate to the 
nature of the action and relief sought. 

The judgment or decree should be such as is ap¬ 
propriate and otherwise authorized in an action by 
an executor or administrator to recover property, 8 
quiet title, 9 or cancel or set aside a transfer or con¬ 
veyance 10 on the ground that it was fraudulent 11 
or a testamentary disposition not complying with the 
statute of wills ; 12 and the same is true in an action 
against an executor or administrator to rescind a 
contract, 13 or in an action against an executor or 


3. Tex.—Guaranty Bond State Bank 
of San Angelo v. Duncan, Civ.App., 
19 S.W.2d 400, error dismissed. 

Wash.—Arneson v. Copeman, 206 P. 
355, 119 Wash. 659. 

4. Tex.—Guaranty Bond State Bank 
of San Angelo v. Duncan, Civ.App., 

19 S.W.2d 400, error dismissed. 

5. Tex.—Second Nat. Bank v. Ford, 
123 S.W.2d 867, 132 Tex. 44S, revers¬ 
ing Ford v. Second Nat. Bank, Com. 
App., 100 S.W.2d 1112. 

6. Ky.—Strong v. Whicker, 117 S. 
W.2d 1017, 274 Ky. 10. 

7. Cal.—State of Ohio ex rel. Squire 
v. Citizens Nat. Trust & Savings 
Bank of Los Angeles, 67 P.2d 355, 

20 Cal.App.2d 486. 

8. La.—Romero v. Rader, 84 So. 221, 
146 La. 964. 

Decree for defendant 

In a suit in equity by an adminis¬ 
trator to recover assets transferred 
by decedent to defendant, the court 
on sustaining the assignment has 
jurisdiction to decree the title in de¬ 
fendant and direct a delivery of the 
property to him under the transfer. 
—Campbell v. Alsop, 81 S.E. 31, 116 
Va. 39. 

3. Tex.—Boddeker v. Olschewske, 94 
S.W.2d 730, 127 Tex. 598, affirming 
Calvin v. Olschewske, Civ.App., 62 
S.W.2d 574. 

Utah.—Worley v. Peterson, 12 P.2d 
579, 80 Utah 27. 

10. provision for satisfaction 

Where decedent had delivered, in 
escrow, a deed of the property to his 
son, the decree in an administrator’s 
suit to set aside the conveyance 
should provide that it may be sat¬ 
isfied by the payment of debts and 
costs.—Brown v. Keiser, 148 N.W. 
731, 182 Mich. 432. 


11- Necessary provisions 

A decree in equity, holding proper¬ 
ty fraudulently conveyed by dece¬ 
dent to be subject to payment of 
debts to be established by county 
court administration should designate 
claimant and adjudge that his claim 
ha-s been approved by the county 
court for a stated amount, that plain¬ 
tiff suing has been appointed the per¬ 
sonal representative and maintains 
the action for the benefit of such 
claimant, the facts concerning the 
transfer and the insolvency thereaft¬ 
er of the grantor and his estate, that 
the transfer was in fraud of credi¬ 
tors, the identity of the property con¬ 
veyed, and the order in which it 
may be resorted to and applied, 
and that it is subject to the pay¬ 
ment of the approved claim exhibit¬ 
ed in the creditor’s bill, with admin¬ 
istration costs of its collection, and 
by interlocutory decree require and 
direct the property be held in status 
quo subject to the final determina¬ 
tion of the debt in the course of 
administration, whenever it shall ap¬ 
pear that the grantee in good faith 
desires to litigate in probate court 
the validity of the debt on which the 
claim is asserted.—Johnson v. Ruth¬ 
erford, 147 N.W. 390, 28 N.D. 87. 

Improper or erroneous provisions 

(1) It has been held that, in a 
suit by an executor to set aside an 
alleged fraudulent conveyance of tes¬ 
tator’s property because of the de¬ 
ficiency of assets to pay claims al¬ 
lowed against the estate, a decree re¬ 
quiring a reconveyance of such prop¬ 
erty to the executor and a sale there¬ 
of in the ordinary manner to pay 
debts is erroneous and should be mod¬ 
ified, so as to require the grantee 
to pay claims allowed against the es¬ 
tate and costs of the proceedings in 
the probate and circuit courts within 
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a reasonable time from the entry of 
the decree, and that the lands be sold 
only on his failure to do so.—Chapo- 
ton v. Prentis, 107 N.W. 879 144 

Mich. 283. 

(2) Where the statutes authorize 
an administrator to recover for the 
benefit of creditors all real estate 
fraudulently conveyed by decedent, 
and provide that all real estate so 
recovered must be sold for the pay¬ 
ment of debts in the same manner 
as if decedent had died seized there¬ 
of, and the proceeds appropriated in 
payment of the debts in the same 
manner as other property in the 
hands of the administrator, and the 
remainder paid to the person from 
whom such property was recovered, 
a judgment in an action by an ad¬ 
ministrator to recover property 
fraudulently conveyed by decedent 
vests the title in him for the benefit 
of creditors, and a further provision 
that the property is free and clear 
of all claims of the grantee, or any 
other person claiming through or 
under him, should be stricken out. 
—Shiels v. Nathan, 108 P. 34, 12 Cal. 
App. 604. 

12- Realty should not be ordered to 
be conveyed to the administrator, 
but the conveyances should be or¬ 
dered canceled and set aside so as 
to leave title in the name of deceas¬ 
ed-—Bowen v. Morgillo, 14 A. 2d 724, 
127 Conn. 161. 

Return of fund to administrator 
should not be directed where he has 
no right to the fund, the transfer 
thereof having v been effective at the 
tinie and not an attempted testamen¬ 
tary disposition.—Bowen v. Morgillo, 
14 A.2d 724, 127 Conn. 161. 

13. Allowance of compensation for 

keeping subject matter 

An action against an executrix to 
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administrator to foreclose a mortgage 14 or vendor’s 
lien, 15 set aside a deed or transfer, 16 or recover a 
fund or property. 17 

§ 798. Entry and Transcript of Judgment 

The judgment must be properly entered and, when 
so required by statute, a transcript thereof must be filed 
in the probate court. 

The judgment entry must conform to the judg¬ 
ment as rendered. 18 The construction of an entry 
of judgment is a question for the court. 19 A stat¬ 
ute providing that, when a judgment is recovered 
against a personal representative as such, a tran¬ 
script thereof shall be filed in the probate court, will, 
when applicable, be accorded effect. 20 

§ 799. Amendment and Correction of Judg¬ 
ment 

Amendments of a judgment against a personal repre¬ 
sentative may be made in accordance with rules of 
general application. 


Clerical errors in a judgment against the personal 
representative of a decedent may be corrected by 
amendment. 21 If through clerical error a judgment 
is entered against a person in a capacity other than 
that in which he is sued, the defect may ordinarily 
be cured by amendment. 22 Thus a judgment en¬ 
tered against a person as executor or administra¬ 
tor in a suit against him individually may be amend¬ 
ed to conform to the summons and complaint; 23 
and a corresponding amendment may be made where 
a person is sued as personal representative on a 
cause of action against decedent and judgment is 
entered against him individually. 24 

A judgment against an executor or administrator 
de bonis propriis may be amended, in a proper 
case so as to make it de bonis testatoris or intes- 
tati, 25 and vice versa, 26 even after the lapse of the 
term, 27 or in an appellate court. 28 Also, a judg¬ 
ment against an executor or administrator may be 
amended so as to make it payable in due course of 


rescind a sale by decedent of live 
stock and for return of the purchase- 
money notes is an equity action, and 
the court has jurisdiction to deter¬ 
mine all questions connected with 
the subject matter of the action, and 
the power, on decreeing rescission, 
to allow plaintiff compensation for 
the keeping of the animals without 
a presentation of a claim therefor 
to the executrix.—Kline v. Gingery, 
124 N.W. 958, 25 S.D. 16. 

14. Fla.—Clark v. Fullerton, 177 So. 
851, 130 Fla. 150. 

Mont.—Rochester v. Bennett, 240 P. 
384, 74 Mont. 293. 

N.Y.—First Nat. Bank v. Goodman, 
18 N.Y.S.2d 562, 173 Misc. 562— 
In re Perkins’ Estate, 204 N.Y.S. 
667, 122 Misc. 593. 

Mortgage of administrator's interest 
as heir or devisee 
In suit against administrator in¬ 
dividually on note secured by mort¬ 
gage on his interest as heir or de¬ 
visee in decedent’s estate, judgment 
foreclosing lien is not void for in¬ 
definiteness, because administration 
is still pending and there is no proof 
of debts which must first be paid, as 
the mortgagor’s interest is vested, 
although subject to payments of 
debts of estate.—Ferguson v. Chap¬ 
man, Tex.Civ.App., 94 S.W.2d 593, 
error dismissed. 

15. Where property Is homestead, 

it may not be permissible, under the 
statutes, tp provide in the Judgment 
for enforcement of the lien against 
the property first and payment of 
any deficiency in the due course of 
administration; but, in such case 
the judgment may properly provide 
for payment in due course of admin¬ 
istration and enforcement of the lien 


against the property for any deficien¬ 
cy.—Hinkel v. Crowson, 256 P. 479, 
83 Cal.App. 87. 

16. Limit of relief 

(1) In action against decedent’s 
administrator and others, for judg¬ 
ment vacating a change in benefici¬ 
ary in decedent’s life policies and 
restraining defendants from trans¬ 
ferring proceeds of policies, under 
Wisconsin law, if a restraining or¬ 
der was proper, it should not cover 
difference between cash surrender 
value and face value of policies, 
since, under Wisconsin rule, such 
difference is not considered “prop¬ 
erty” which can be fraudulently 
transferred.—U. S. v. Bleser, D.C. 
Wis., 34 F.Supp. 653. 

(2) Where one of the defendants 
was appointed administrator of com¬ 
plainant’s deceased wife, and as such 
was in possession of her personal 
estate at the time when complainant 
sued to set aside a deed to certain 
lands made by him after his wife’s 
death to defendants, who were his 
brothers-in-law, and to recover such 
personal property, it was error for 
the court on setting aside the con¬ 
veyance also to require the adminis¬ 
trator to surrender the personal 
property to complainant, as the ad¬ 
ministrator may be required to ac¬ 
count for such personal property 
only in the course of administration. 
—Irwin v. Sample, 72 N.E. 687, 213 
Ill. 160. 

17. Judgment against administrator 

should be personal 

N’.H.—Barbin v. Moore, 159 A. 409, 

85 N.H. 362, 83 A.L.R. 62. 

Va.—Greenlee v. Bailey, 9 Leigh. 526, 

36 Va. 526. 


Reimbursement for taxes paid 

Court, in ordering administrators 
to turn over subject of gift to donee 
causa mortis, had authority to au¬ 
thorize them to deduct and reim¬ 
burse themselves for transfer tax 
paid for donee’s account.—In re Elli¬ 
ott’s Estate, 173 A. 880, 113 Pa. 

Super. 350. 

18. N.J.—Woodruff v. Woodruff, 4 
N.J.Law 375. 

24 C.J. p 886 note 60. 

19. Ala.—McVay v. Krebs, 7 Ala. 
456. 

24 C.J. p 886 note 61. 

20. Colo.—Green v. Taney, 27 P. 
249, 16 Colo. 398. 

24 C.J. p 886 note 62. 

21. S.D.—In re Loevinger, 167 N.W. 
726, 40 S.D. 450. 

24 C.J. p 886 note 63. 

22. Ga.—Humphrey v. Johnson, $5 
S.E. 830, 143 Ga. 703. 

24 C.J. p 887 note 64. 

23. Ala.—Pool v. Minge, 50 Ala. 100. 
Ga.—Irby v. Brown, 59 Ga. 596. 

24. Ala.—Ware v. St. Louis Bag¬ 
ging, etc., Co., 47 Ala. 667. 

24 C.J. p 887 note 66. 

25. Ga.—Pryor v. Leonard, 57 Ga. 
136. 

24 C.J. p 887 note 67. 

26. Ala.—Hicks v. Barrett, 40 Ala. 
291. 

Ky.—Hood v. Link, 2 B.Mon. 37. 

27. Ala.—Boykin v. Cook, 61 Ala. 
472. 

24 C.J. p 887 note 69. 

28. Tenn.—Hassingale v. Jones, 3 
Hayw. 36. 

24 C.J. p 887 note 70. 
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administration, 29 and a general judgment de bonis 
testatoris may be amended so as to make it quando 
acciderint. 30 So, too, a judgment against an exec¬ 
utor who has made himself liable de bonis propriis 
by pleading a false plea may be amended at a sub¬ 
sequent term by adding the words, “to be levied de 
bonis testatoris si,” etc., “et si non, de bonis propri¬ 
is;” 31 and in case the execution cannot be made 
from the personal chattels of the executor, the judg¬ 
ment may be amended so as to provide for its sat¬ 
isfaction from his real estate. 32 A judgment against 
a personal representative may be amended so as to 
subject decedent’s real estate to levy and sale in 
satisfaction, 33 when that course is allowed by stat¬ 
ute. 34 

Where the holder of a mortgage sued to foreclose 
without presenting it to the administrator of the 
mortgagor, and without waiving recourse against 
other property, a decree of foreclosure providing 
for an attorney’s fee, although there was no defi¬ 
ciency judgment, cannot be modified by striking out 
the provision for an attorney’s fee, so as to allow 
the judgment to stand as if the suit had been brought 
under a statute which authorizes the holder of a 
mortgage against a decedent’s property to enforce it 
against the particular property subject thereto, when 
all recourse against other property is waived in the 
complaint, but which provides that no counsel fee 
shall be recovered, unless the claim is presented to 
the administrator. 35 

4 

§ 800. Operation and Effect of Judgment 

Except to the extent that their application is pre¬ 
vented or interfered with by statute, qeneral rules, to¬ 
gether with their limitations, are applicable In determin¬ 
ing the operation and effect of a judgment in an action 
by or against an executor or administrator. 


Most of the rules governing the operation and ef¬ 
fect of judgments in actions by or against executors 
or administrators are general principles which, with 
their application to such judgments, are considered 
in the C.J.S. title Judgments §§ 598, 648, 681, 682, 
696, 702, 703, 712, 734, 756, 767, 775, 787, 814-816, 
820, also 24 C.J. p 889 note 95-p 890 note 7, p 891 
note 9, p 892 note 23-p 894 note 50, 34 C.J. p 975 
note 43, p 998 notes 13, 19, p 1035 note 7l-p 1037 
note 7, p 1039 notes 33-40, 45-47. The opening or 
vacating of such judgments is considered in the C.J. 
S. title Judgments §§ 265, 269, 333, also 24 C.J. p 
887 note 78-p 888 note 81, equitable relief against 
them, in the C.J.S. title Judgments §§ 341, 344, 345, 
350, 361, 363, 379, also 24 C.J. p 888 note 82-p 889 
note 94, and the revival thereof, as well as re¬ 
vival against personal representatives of judgments 
against decedents, in the C.J.S. title Judgments §§ 
537-540, 548, also 24 C.J. p 895 note 66-p 896 note 
84, 34 C.J. p 660 note 53, p 661 notes 65-67, p 678 
notes 34-36. To the extent that their application 
is not prevented or interfered with by statute, the 
usual rules, together with their limitations, as to the 
finality, conclusiveness, and binding effect of judg¬ 
ments apply. 36 However, a judgment against an 
executor or administrator on a claim against the es¬ 
tate has a restricted operation and effect under 
some statutes, such as those requiring the judgment 
to direct payment in due course of administration, 
see supra § 796 b, or those requiring a transcript of 
the judgment to be filed in the probate court, see 
supra § 798. While, under such statutes, the judg¬ 
ment establishes the amount and validity of the 
claim or debt, see infra § 802, it goes no further, 37 
as it does not determine the existence of assets suf¬ 
ficient to pay it, see infra § 801, or give any lien. 


29. Ariz.—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124. 

24 C.J. p 887 note 71. 

30. Ala.—Skinner v. Frierson, 8 

Ala. 915. 

Ky.—Bowman v. Green, 6 T.B.Mon. 
339. 

31. S.C.—Harrison v. Taylor, 3 S.C. 
Law 233. 

32. N.Y.—Lansing v. Lansing, 18 
Johns. 502. 

33. S.C.—Smith v. Vining, 3 S.C. 
Law 378. 

34- N.Y.—Hoxie v. Kennedy, 2 N. 
Y.S. 643, 15 N.Y.Civ.Proc. 185. 

35. Cal.—Sonoma County Bank v. 
Charles, 24 P. 1019, 86 Cal. 322. 

36- Cal.—Patchett v. Webber, 245 P. 
422, 198 Cal. 440—Thompson v. 

Thompson, 267 P. 375, 91 Cal. App. 
554. 

*D.C.—Fishel v. Kite, 101 F.2d 685, 69 


App.D.C. 360, certiorari denied 
Kite v. Fishel, 59 S.Ct. 645, 306 
U.S. 656, 83 L.Ed. 1054. 

Ga.—Clark v. Tennessee Chemical 
Co., 145 S.E. 73, 167 Ga 248—Ham¬ 
ilton v. Speck,. 144 S.E. 204, 166 Ga 
667—Wright v. Morris, 177 S.E. 
365, 50 Ga.App. 196. 

La—Succession of Winkler, 163 So. 
414, 183 La. 382—Succession of 
Lawson, 120 So. 538, 10 LaApp. 
52 . 

Mo.—Sanders v. Savage, 129 S.W.2d 
1061, 234 Mo.App. 9. " 

N.Y.—In re Sielcken’s Estate, 293 
3ST.Y.S. 721, 162 Misc. 54—In re Mu- 
ser’s Estate, 203 N.Y.S. 619, 122 
Misc. 164, affirmed 207 N.Y.S. 883. 

N.C.—Coleman v. Vann, 171 S.E. 639, 
205 N.C. ,436. 

Pa.—in re Tourison’s' Estate, 184 A 
95, 321 P$l 2991 

Tex.—Second,Na1^ Bank ;v. Ford, 123 
S'.W.2d,§67, 132 Tex. 448, reversing 
Ford v. Second Nat. Bank,,. Com. 


App., 100 S.W.2d 1112—Philadel¬ 
phia Trust Co. v. Johnson, Civ. 
App., 257 S.W. 280. 

W.Va—Frazier v. Copen, 121 S.E. 

503, 95 W.Va 482. 

Wis.—Ebenreiter v. Woulf, 1 N.W.2d 
73, 239 Wis. 228. 

37. Cal.—Saunders v. Simms, 190 P. 
806, 183 Cal. 167. 

Mont.—In re Smith's Estate, 199 P. 
696, 60 Mont. 276. 

N.J.—Donahue v. Casabianca, 170 A 
45, 112 N.J.Law 158—Kenny v. 

Trowbridge, 2 A2d 655, 124 N.J.Eq. 

504. 

N.Y.—In re Van Nostrand’s Will, 29 
N.Y.S.2d 857, 177 Misc. 1—In re 
Perkins' Estate, 204 N.Y.S.‘ 667, 
122 Misc. 593. 

Ohio.—Buerhaus v. Adams, 172 N.E. 

440, 35 Ohio App. 347. 

Okl.—Chandler ,v. Chapman, 114 P.2d 

24. C.J- .P 892 notje 19. 
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see infra § 804, or priority of payment, see infra 
this section, and no execution may issue on it, see 
infra § 806. It has been variously characterized as 
a judgment in rem, 38 as in essence partaking of an 
in rem character, 39 as being a voucher which fur¬ 
nishes protection in payment, 40 or as not being a 
“judgment” in the ordinary connotation of the 
term. 41 

It is said that a judgment against an administra¬ 
tor may be more restricted in its operation or effect 
than one against an executor, as the interest of an 
executor in the testator’s estate is what the testator 
gives him, while that of an administrator is only 
that which the law of his appointment enjoins or 
confers. 42 An adjudication by a surrogate that an 
administrator was decedent’s next of kin, in a con¬ 
test between him and another as to the grant of 
letters of administration, is not conclusive on the 
question of distribution. 43 

Effect an priorities. A judgment quando accider- 
int does not alter the common-law priority between 
debts, so as to give one of inferior dignity, on which 
such a judgment has been taken, a preference be¬ 
fore a debt of higher dignity not sued on. 44 A 
judgment against an executor or administrator has 
such priority, if any, as is accorded by statute; 45 
but, under some statutes, the judgment does not give 
to the judgment creditor any priority of payment or 
advantage over any other creditor. 46 

§ 801. - Establishing Existence of Assets 

Except in some situations or in states where the 
rule has been abrogated by statutes, a judgment against 
an executor or administrator on a debt due from de¬ 
cedent is conclusive as to the existence of assets, at the 


time of its rendition, sufficient to pay it, especially where 
he has failed to plead plene admlnistravit or want of 
assets. 

At common law, as well as under some statutes, 
a judgment against an executor or administrator on 
a debt due from his decedent is conclusive that he 
has assets on hand sufficient to pay it; and he can¬ 
not dispute this fact in a subsequent proceeding be¬ 
tween him and the creditor. 47 The rule, however, 
is subject to some qualifications; 48 and in a num¬ 
ber of states it has been modified or abrogated by 
statutes, under which the judgment merely estab¬ 
lishes the debt, see supra § 800, leaving the question 
as to existence of assets undetermined, 49 unless the 
existence of assets was alleged in the complaint and 
the issue was thus determined. 50 A judgment, in 
an action to which an administrator is a party, 
which expressly declares that particular property is 
or is not an asset of the estate is accorded such con¬ 
clusiveness and binding effect as it is entitled to un¬ 
der'general rules. 51 

Judgment in favor of legatees or heirs. A judg¬ 
ment against an executor or administrator in favor 
of legatees or heirs may also be conclusive of the 
existence of assets in his hands. 52 

A judgment by confession, is in the absence of a 
statute to the contrary in force at the time, conclu¬ 
sive proof that the representative has assets suffi¬ 
cient to satisfy it, 53 but raises no estoppel in favor 
of a claimant other than plaintiff in whose favor 
such judgment was confessed. 54 

A judgment by default is, in the absence of a 
presently effective statute to the contrary, an ad¬ 
mission of assets to the extent charged in the com- 


38. Mo.—Wahl v. Murphy, 99 S.W. 
2d 32—First Nat. Bank v. Bless¬ 
ing, 98 S.W. 2d 149, 231 Mo.App. 
288. 

39. N.H.—Lisbon Sav. Bank & 

Trust Co. v. Moulton’s Estate, 22 
A.2d 331. 

40. Ariz.—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124. 

41. N.Y.—In re Van Nostrand's 
Will, 29 N.Y.S.2d 857, 177 Misc. 1. 

42. U.S.—White v. Croker, C.C.A. 
Fla., 13 F.2d 321, certiorari denied 
47 S.Ct. 108, 273 U.S. 715, 71 L.Ed. 
855. 

43. U.S.—Caujolle v. Ferrie, C.C.N. 

Y., 5 F.Cas.No.2,525, 5 Blatchf. 225, 
2 Abb.Pr.,N.S., N.Y., 3, affirming 

13 Wall. 465, 20 L.Ed. 507. 

44. N.C.—Henderson v. Burton, 38 
N.C. 259. 

45. Del.—In' re Vandyke’s Estate, 
136 A. 147. 15 Del.Ch. 459. 

46. .Ariz.—dn re Slaughter’s Estate, 

289 P. 989, 37 Ariz. 124.'. . ..... 

34 C.J.S.—68 


Mont.—In re Smith’s Estate, 199 P. 
696, 60 Mont. 276. 

N.Y.—In re Perkins’ Estate, 204 N. 
Y.S. 667, 122 Misc. 593. 

47. Ala.—Moebes v. Kay, 2 So.2d 
754, 241 Ala. 294—-Smith v. Ala¬ 
bama Great Southern R. Co., 102 
So. 118, 212 Ala. 166. 

D.C.—Fishel v. Kite, 101 F.2d 685, 
69 App.D.C. 360, certiorari denied 
Kite v. Fishel, 59 S.Ct. 645, 306 
U.S. 656, 83 L.Ed. 1054. 

24 C.J. p 891 note 10. 

Decree construed 

A decree founded on a bill seeking 
to charge particular fund derived 
from, or belonging to, estate of de¬ 
ceased person with payment of a 
debt, and disclosing no other assets 
of estate, is properly interpreted as 
a decree so charging such fund.— 
Black v. Crouch, 100 S.E. 749, 85 W. 
Va. 22. 

Zf administrator sues as such on 
'his own possession, the Judgment af- 

91:3: 


fords evidence against him of as¬ 
sets.—Berry v. Prilliam, 2 N.C. 16. 

48. S.C.—Lenoir v. Winn, 4 S.C.Eq. 
65, 6 Am.D. 597. 

24 C.J. p 891 note 11. 

49. N.Y.—In re Van Nostrand’s 
Will, 29 N.Y.S.2d 857, 177 Misc. 1. 

24 C.J. p 892 note 19. 

50. Wash.—Collins v. Denny Clay 
Co., 82 P. 1012, 41 Wash. 136. 

51. Ill.—Farnum v. American Nat. 
Bank & Trust Co. of Chicago, 26 
N.E.2d 876, 305 Ill.App. 102. 

Ind.—Hutchinson’s Estate v. Arnt, 
21 N.E.2d 402. 

52. Pa.—Schnader v. Bitzer, 9 Lane. 
Bar 37. 

Tex.—Harmon v. Bynum, 40 Tex. 
324. 

53. N.Y.—People v. Judges Ct. of 
C. PI., 4 Cow. 445. 

24 C.J. p 89.1 note 13. 

54. N.Y.—Ruggles v. Sherman, • 14 
I' Johns. 446. 
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plaint, 55 but such admission does not operate in fa¬ 
vor of a claimant other than plaintiff in such ac¬ 
tion. 56 

Judgment quando accidcrint; estoppel of plaintiff. 
A creditor of an estate may be estopped by a judg¬ 
ment to assert the existence of assets. 57 A judg¬ 
ment quando acciderint amounts to an admission by 
plaintiff that defendant had no assets at its date ; 58 
but plaintiff may require an accounting of prior as¬ 
sets where they were fraudulently misappropriated 
and the fraud was not discovered until after the 
entry of the judgment quando acciderint; 59 and 
such a judgment is an adjudication that assets sub¬ 
sequently coming into possession of the estate will 
be prima facie applicable to plaintiff’s judgment. 60 

Where the representative fails to plead a want of 
assets or plene administravit or plene administravit 
praeter, a judgment against him is conclusive as to 
the existence, at the time of the rendition of the 
judgment, of sufficient assets to pay the debt on 
which the judgment is rendered; 61 and he may be 
held personally responsible for any judgment ob¬ 
tained de bonis testatoris, 62 on suggestion of a 
devastavit in a subsequent suit against him person¬ 
ally on the judgment, see infra § 806, it being pre¬ 
sumed, where assets of the estate could not after¬ 
ward be found in his hands to satisfy the judgment, 
that he has committed a devastavit, 63 and it not be¬ 
ing permissible for him, in the second suit, to at¬ 
tack the judgment collaterally. 64 


§ 802. - Establishing Indebtedness of Es¬ 

tate 

The validity and amount of the demand sued on is 
established by a judgment against an executor or ad¬ 
ministrator as such. 

A judgment against an executor or administrator 
as such establishes the amount and validity of the 
demand in suit, 65 and it cannot be subsequently 
questioned, impeached, or collaterally attacked on 
any ground that might have been urged in the suit 
in which it was rendered. 66 However, where, in 
a statutory proceeding for the allowance of funeral 
expenses, the adjudication is limited to a determina¬ 
tion of the reasonable amount of the claim which 
may be paid from funds of the estate, it does not 
prevent claimant from obtaining a judgment for the 
remainder of his claim against his employer, wheth¬ 
er or not the latter is a legal representative of the 
estate. 67 Also, where a decree in a foreclosure pro¬ 
ceeding does not purport to establish a claim against 
the estate, it does not have the effect of doing so. 68 

A judgment quando acciderint is prima facie an 
adjudication that there are no debts known to the 
administrator which would take precedence over 
plaintiff’s claim. 69 

§ 803. - Persons Entitled to Share in Re¬ 

covery 

The fraud of a personal representative in settling a 
suit disentitles him to share in a recovery brought about 
by another person permitted to prosecute the action. 


55. U.S.—Dickson v. Wilkinson, 
Tenn., 3 How. 57, 11 L.Ed. 491. 

24 C.J. p 891 note 15. 

55. N.Y.—Ruggles v. Sherman, 14 
Johns. 446. 

57. N.C.—'Wilson v. Leigh, 39 N.C. 
97. 

Va.—Dupuy v. Southgates, 11 Leigh. 

92, 38 Va. 92. 

24 C.J. p 892 note 21. 

58. Ga.—Greer v. Willis, 67 Ga. 43. 
24 C.J. p 881 note 97. 

59. S.C.—Spoon v. Smith, 15 S.E. 
800, 36 S.C. 588. 

60. S.C.—Willis v. Tozer, 21 S.E. 
617, 44 S.C. 1. 

61. Ga.—Steinberg v. Freedman, 198 

S.E. 224, 186 Ga. 361, affirming 

190 S.E. 187, 55 Ga.App. 298—Ar¬ 
rington v. Spear, 182 S.E. 521, 181 
Ga. 419—Staten v. Cox, 154 S.E. 
721, 41 Ga.App. 763—Cox v. Staten, 
147 S.E. 137, 39 Ga.App. 294. 

24 C.J. p 891 note 17. 

62. TJ.S.—American Surety Co. v. 
Sutherland, D.C.Ga., 35 F.Supp. 
353. 


63. Ga.—Cox v. Staten, 147 S.E. 137, 
39 Ga.App. 294. 

64. Ga.—Steinberg v. Freedman, 190 
S.E. 187, 55 Ga.App. 298, affirmed 
198 S.E. 224, 186 Ga. 361—Staten 
v. Cox, 154 S.E. 721, 41 Ga.App. 
763. 

65. Ala.—Moebes v. Kay, 2 So. 2d 
754, 241 Ala. 294—Smith v. Ala¬ 
bama Great Southern R. Co., 102 
So. 118, 212 Ala. 166. 

Ky.—Thompson v. Fraley, 130 S.W. 

2d 793, 279 Ky. 323. 

N.Y.—In re Lust's Estate, 251 N.Y.S. 

556, 140 Misc. 600. 

24 C.J. p 892 note 22. 

Judgment stands as allowed claim 

Minn.—In re Koffel’s Estate, 222 N. 
W. 68, 175 Minn. 524. 

66. Del.—In “ re Vandyke's Estate, 
136 A. 147, 15 Del.Ch. 459. 

Minn.—In re Koffel's Estate, 222 N. 

W. 68, 175 Minn. 524. 

N.Y.—In re Chisholm's Estate, 30 
N.Y.S.2d. 870, 177 Misc. 423. 

24 C.J. p 892 note 22. 
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Liability of plaintiff for costs of ad¬ 
ministration 

Creditor who procured appoint¬ 
ment of administrator of estate con¬ 
sisting only of land held by it under 
security deed, sued administrator for 
claim and obtained judgment, had 
property sold, bought it in at sher¬ 
iff’s sale, and took deed without pay¬ 
ing any part of hid was not liable to 
the administrator for any of the 
necessary costs of administration, 
unless, perhaps, for cost of applica¬ 
tion for appointment and letters of 
administration, where administrator 
permitted judgment to be rendered 
without setting up that he had in¬ 
curred liability for costs of adminis¬ 
tration.—Prudential Ins. Co. of 
America v. Gainey, 128 S.E. 202, 34 
Ga.App. 37. 

67. N.Y.—In re Popek's Estate, 283 
N.Y.S. 758, 157 Misc. 421. 

68. Iowa.—In re Angerer's Estate, 
210 N.W. 810, 202 Iowa 611. 

69. S.C.—Willis v. Tozer, 21 S.E. 
617, 44 S.C. 1 
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An administratrix who fraudulently settled a suit 
to defraud a distributee is not entitled to share in a 
recovery brought about by the distributee who was 
permitted to prosecute the action. 70 

§ 804. - Lien 

Statutory provisions control in determining whether 
or not a judgment against an executor or administrator 
constitutes a lien and, if it does, the property to which 
it attaches. 

Unless it is provided otherwise by an applicable 
statute, 71 a judgment against an executor or admin¬ 
istrator as such is not a lien either on the lands of 
the estate 72 or on those belonging to the representa¬ 
tive individually. 73 In some states the judgment is 
a lien on the assets in the hands of the personal 
representative, 74 but the contrary rule is sometimes 
established by statute. 75 In cases where a lien is 
allowed, proceedings to establish or enforce it must 
be reasonably commenced. 76 

Judgment in favor of estate. Where an adminis¬ 
trator having a judgment as such records a certifi¬ 
cate of lien, the fact that the certificate is signed 
not only by him but also by those beneficially inter¬ 
ested in the judgment does not invalidate it. 77 

§ 805. Satisfaction and Set-Off 

A judgment is to be satisfied out of funds or assets 
properly available for the purpose. Where the requisite 
conditions exist, judgments may be set off against each 
other. 

If a judgment against a personal representative is 
presented for payment within the time prescribed 
by statute, it is to be satisfied out of the estate then 


inventoried; 78 otherwise it is to be satisfied out 
of subsequently inventoried assets. 79 A judgment 
against a personal representative and heirs jointly 
is to be satisfied first out of the assets in the hands 
of the executors if sufficient, and if not, then out 
of the assets descended to the heirs. 80 Satisfaction 
of a judgment in favor of a distributee against one 
to whom the administrator has wrongfully paid the 
distributee's share has the effect of extinguishing 
the administrator's liability to the distributee. 81 

Judgments in favor of and against an executor or 
administrator may be set off against each other 82 
where the debts are mutual and due to and from the 
same persons in the same capacity. 83 A proceeding 
by a debtor of decedent to set off a judgment ob¬ 
tained by him against decedent against a judgment 
obtained by the administrator on the debt due the 
estate is not affected by the insolvency of the es¬ 
tate. 84 An individual indebtedness of an adminis¬ 
trator to one against whom he has recovered judg 
ment in his representative capacity cannot be cred 
ited on the judgment; 85 but the amount paid by th-* 
widow for funeral expenses, if found to be reason¬ 
able, should be allowed as an offset to a judgment in 
favor of the administrator in his representative ca¬ 
pacity against the widow. 86 A personal representa¬ 
tive may not set off against a judgment against de¬ 
cedent, obtained in the latter’s lifetime, a counter¬ 
claim made up of unliquidated claims arising in pro¬ 
ceedings in the orphans’ court and justiciable in that 
court alone. 87 

§ 806. Execution and Enforcement Generally 

a. Enforcement for or against represent¬ 
ative as such 


70. Ky.—New Bell Jellico Coal Co. 
v. Stewart, 159 S.W. 962, 155 Ky. 
415. 

71. Del.—In re Vandyke’s Estate, 
136 A. 147, 15 Del.Ch. 459. 

24 C.J. p 894 note 53. 

72. Kan.—Uhl v. Groner, 38 P.2d 
130, 131, 140 Kan. 653, quoting Cor¬ 
pus Juris. 

N.J.—Fitz Randolph v. Fitz Ran¬ 
dolph, 189 A. 923, 121 N.J.Eq. 380 
—Riley v. Riley, 113 A. 777, 92 N. 
J.Eq. 465—Cranmer v. Cole, 167 A. 
744, 11 N.J.Misc. 578. 

Va.—Kidwell v. Henderson, 143 S.E. 

336, 150 Va. 829. 

24 C.J. p 894 note 54. 

£aads of decedent which are not 
in actual and exclusive possession of 
heirs or devisees at the time of the 
recovery of the judgement are, in at 
least one jurisdiction, impressed 
with a lien of the judgment.—Tol¬ 
bert v. Roark, 119 S.E. 671, 126 S.C. 
207. 

73. Kan.—U&t v. Groner, 38 R.2d 


130, 131, 140 Kan. 653, quoting 

Corpus Juris. 

N.J.—Riley v. Riley, 113 A. 777, 92 
N.J.Eq. 465. 

24 C.J. p 894 note 55. 

74. Miss.—Treadwell v. Herndon, 
41 Miss. 38—Lowry v. Houston, 4 
Miss. 394. 

N.C.—Dancy v. Pope, 68 N.C. 147. 

24 C.J. p 895 note 56. 

75. Ariz.—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124. 

Mont.—In re Smith's Estate, 199 P. 

696, 60 Mont. 276. 

24 C.J. p 895 note 57. 

76. Ark.—Johnson v. Peck, 25 S.W. 
865, 58 Ark. 580. 

Pa.—Bowman v. Knorr, 55 A. 976, 
206 Pa. 272—Buehler v. Buffington, 
43 Pa. 278. 

24 C.J. p 895 note 68. 

77. Conn.—Ives v. Beecher, 52 A. 
746, 75 Conn. 153. 

78. Ill.—Peacock v. Haven, 22 Ill. 
23—Bradford v. Jones, 17 Ill. 93. 
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79. Ill.—Peacock v. Haven, 22 Ill. 
23. 

80. Ky.—Stroud v. Barnett, 3 Dana 
391. 

24 C.J. p 883 note 20. 

81. Ala.—Prater v. Stinson, 26 Ala. 
456. 

82. Iowa.—Wikel v. Garrison, 48 N. 
W. 803, 82 Iowa 453. 

24 C.J. p 895 note 62. 

83. N.Y.—Dudley v. Griswold, 2 
Bradf.Surr. 24. 

84. Ind.—Quick v. Durham, 16 N.E. 
601, 115 Ind. 302. 

24 C.J. p 895 note 64. 

85. Ga.—Weaver v. Tuten, 85 S.E. 
1048, 144 Ga. 8. 

24 C.J. p 895 note 60. 

86. Utah.—Columbia Trust Co. v. 
Anglum, 225 P, 1089, 63 Utah 353. 

87. Pa.—First Nat Bank & Trust. 
Co. of Bethlehem v. Daubach, 5 A. 
2d 139, 333 Pa. 344. 
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b. Enforcement for or against former 

representative 

c. Enforcement against representative in¬ 

dividually 

a. Enforcement for or against Representative as 
Such 

In the absence of a statute providing otherwise, a 
judgment for or against an executor or administrator in 
his representative capacity may be enforced by execu¬ 
tion or, in some cases, by resort to a court of equity; 
but if there is an applicable statute prescribing the mode 
of enforcement, or prohibiting the use of a particular 
mode, it is controlling. 

Under the provisions of a number of statutes a 
judgment rendered against a personal representative 
on a claim against his decedent’s estate can be en¬ 
forced only by-a proper proceeding in the probate 
court, in due course of administration, 88 and exe¬ 
cution thereon, except from the probate court, can¬ 
not be issued against the representative, 89 unless he 
is an independent executor. 90 At common law, and 
also under some statutes, a judgment obtained 
against the representative may be enforced by ex¬ 
ecution against the property of decedent in his 
hands to be administered, as in other cases in law 
or equity, 91 although it is sometimes required that 
leave of court to issue the execution shall first be 
obtained. 92 

Only the court which rendered the judgment can 
award execution against one deceased since its ren¬ 
dition. 93 Although, where defendant has died, it is 
better practice to secure substitution of the execu¬ 


tor as party defendant, failure to do so does not re¬ 
quire reversal of an order of court granting leave 
for enforcement or execution of the judgment un¬ 
der a statute providing for such leave after the lapse 
of a prescribed number of years. 94 Under a statute 
providing that no execution against any property of 
any decedent shall be issued on any judgment ob¬ 
tained against him in his lifetime unless his person¬ 
al representatives have been first warned by a writ 
of scire facias to show cause against the issuance 
thereof, the merits of the judgment cannot be ques¬ 
tioned by way of defense to a scire facias there¬ 
on. 95 

Where there may be offsets to a money judg¬ 
ment in favor of an administrator, the court should, 
in its discretion, withhold enforcement of the judg¬ 
ment until the claims of defendant against the es¬ 
tate have been adjudicated. 96 An executor in whose 
favor a decree has been rendered may stand on a 
provision of the decree adjudging the beneficial 
ownership of certain property to be in him and is 
not compelled to exercise his right under the judg¬ 
ment of having the property sold subject to the lien 
of another person. 97 

Under the statutes of New York , in order that an 
execution may issue against a personal representa¬ 
tive on a judgment for money rendered against him 
in his representative capacity, an order permitting 
its issuance must be made by the surrogate from 
whose court the representative’s letters were is¬ 
sued, on proper application therefor by the judg- 


88. Ariz.—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124. 

Ill.—In re Reed, 192 Ill.App. 452. 
Tex.—Barfield v. Miller, Civ.App., 70 
S.W.2d $32, error dismissed. 
Waiver of notice 

Where judgment against represen¬ 
tative of estate was presented to 
county court in which settlement of 
estate was pending with application 
for order directing personal repre¬ 
sentatives to pay judgment, adminis¬ 
trator with will annexed by appear¬ 
ing and pleading to merits without 
raising question of failure to give 
notice of pendency of application 
waived failure to give notice.—In re 
Gifford’s Estate, 275 3ST.W. 273, 133 
Neb. 33L 

89. Ariz.—In re Slaughter’s Estate, 
289 P. 989, 37 Ariz. 124. 

Colo.—Hiller v. Matheny, 256 P. 10, 
81 Colo. 459. 

Iowa.—Marion County Nat. Bank v. 
Smith, 217 N.W. 857, 205 Iowa 
203. 

N.J.—Donahue v. Casabianca, 170 A. 

45, 112 N.J.Law 158. 

Ohio.—Buerhaus v. Adams, 172 N.E. 
440, 35 Ohio. App. 347. 


Okl.—Kennedy v. Evans, 224 P. 956, 
98 Okl. 209. 

Or.—In re Mannix* Estate, 29 P.2d 
364, 146 Or. 187. 

24 C.J. p 898 note 7. 

Issuance by probate court 

(1) Probate courts - generally may 
issue executions.—Childress v. Child¬ 
ress, 3 Ala. 752. 

(2) If a register in chancery sits 
as a probate judge, he may issue an 
execution on a judgment lawfully 
rendered by him.—Henderson v. Hen¬ 
derson, 66 Ala. 556. 

Statute does not prohibit nonju¬ 
dicial proceeding, such as a dis¬ 
traint, even though it may result in 
a sale of decedent’s chattels to make 
up rent.—Devigton v. Tuly, 10 A.2d 
641, 126 N.J.Eq. 552. , 

Statute construed not to authorize 
execution 

Pa.—J. M. Hoober v. Shillow* 38 Pa. 
Dist. & Co. 149. 

Where estate declared or represented 
* to be insolvent see supra § 674. 
Provision in judgment for execution 
see supra § 796 b. 
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90. Tex.—Woods v. Bradford, Civ. 
App., 284 S.W. 673. 

24 C.J. p 898 note 7 [fj. 

91. D.C.—Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376—Fishel v. 
Kite, 101 F.2d 685, 69 App.D.C. 
360, certiorari denied Kite v. Fish- 
el, 59 S.Ct. 645, 306 U.S. 656, 83 
L. Ed. 1054. 

Ga.—Mobley v. Personius, 157 S.E. 

294, 172 Ga. 261. 

24 C.J. p 898 note 8. 

92. Pa.—Wallace v. Holmes, 40 Pa. 
427. 

24 C.J. p 898 note 9. 

93. Iowa.—Hansen’s Empire Fur 
Factory v. Teabout, 73 N.W. 875, 
104 Iowa 360. 

94. Cal.—McColgan v. Scoble, 111 P. 
2d 2, 43 Cal.App.2d 335—Tolle v. 
Doak, 55 P.2d 542, 12 Cal.App.2d 
195. r 

95. Pa.—First Nat Bank & Trust 
Co. of Bethlehem v. Laubach, 5 A. 
2d 139, 333 Pa. 344. 

96. Utah.—Columbia Trust Co. v. 
Anglum, 225 P. 1089, 63 Utah 353. 

97. Tex.—Pounds v. Jenkins, Civ. 
Appi, L57 S.W.2d' 173. 
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ment creditor, 98 and after citation or notice to the 
parties interested. 99 Before leave to issue such ex¬ 
ecution will be granted, it must be clearly made to 
appear by the application or by an accounting or¬ 
dered by the surrogate that the representative has 
assets of the estate in his hands which are applica¬ 
ble to the payment of the judgment, 1 or that funds 
of the estate which ought to have been devoted to 
the payment of the judgment have been misapplied. 2 
The burden rests on the petitioner to satisfy the 
surrogate that the proper conditions exist to war¬ 
rant the granting of the order authorizing the ex¬ 
ecution to issue, 3 but in a case where, on an appli¬ 
cation for an order directing an administrator to 
pay a judgment creditor, the administrator admitted 
that the assignment of the beneficial interest, on 


which judgment was based, was made prior to the 
decree for final accounting, thereby in effect admit¬ 
ting that applicant was a proper party thereto, it 
was held that the burden was on the administrator 
to show that the applicant was bound by the decree 
for final accounting by having notice thereof. 4 The 
execution, if issued, must substantially require the 
sheriff to satisfy the judgment out of the personal 
estate in the hands of the executor belonging to the 
estate of his testator ; 5 the surrogate has no power, 
under the statute, to permit execution against real 
estate; 6 and he should permit execution to issue 
only for a proportionate amount of the judgment, 7 
unless it appears that other creditors of the estate 
will not be prejudiced by execution for the full 
amount of the judgment. 8 


98. N.Y.—In re Perkins' Estate, 204 

N.Y.S. 667, 122 Misc. 593. 

23 C.J. p 363 note 75—24 C.J. p 898 

note 11. 

Xack of rig-lit 

A judgment against a representa¬ 
tive as such is not enforceable by 
ordinary process as a matter of 
right.—In re Van Nostrand's Will, 
29 N.Y.S.2d 857,- 177 Misc. 1. 
Purpose of statute 

(1) The primary purpose of the 
statute requiring surrogate’s per¬ 
mission to issue execution is to pre¬ 
vent the possibility of one claimant 
against estate assets securing a 
preference or undue advantage over 
others who are in like position.—In 
re Mason's Estate, 23 N.Y.S.2d 915, 
175 Misc. 458—In re Lesser’s Will, 
288 N.Y.S. 598, 159 Misc. 598. 

(2) Statute is not intended to im¬ 

pair creditor’s rights when no one 
else entitled to equal consideration 
is involved, but merely to guarantee 
that assets are shared pari passu by 
all to whom equal consideration is 
due.—In re Lester’s Will, 280 N.Y.S. 
341, 155 Misc. 536. y 

(3) It is not designed to conslitute 
.surrogate a court of review of j mat¬ 
ters properly determined or deter¬ 
minable in other tribunals.—In re 
Lesser’s Will, 288 N.Y.S. 598, 159 
Misc. 598. 

Statute is inapplicable where an¬ 
other court has obtained jurisdiction 
by attachment issued before dece¬ 
dent’s death,—Thacher v. Bancroft, 
15 Abb.Pr., N.Y., 243—23 C.J. p 363 
note 76. 

Motion will be denied, with leave 
to renew at a regular stated term, 
where it is not made at a stated 
term and the petition on which it is 
made is defective.—In re Meltzer’s 
Estate, 2*99 N.Y.S. 278, 164 Misc. 13. 

Consideration of defense of equita¬ 
ble set-off 

(1) It has been held that, in ab¬ 


sence of demonstration at trial that 
satisfaction of judgment against es¬ 
tate would be injurious to rights of 
other creditors of estate or impose 
undue hardship on estate, plaintiffs 
are entitled to issuance of execution 
against executors, notwithstanding 
defense of equitable set-off in that 
judgment, if collected, would pre¬ 
ponderantly inure to executors by 
reason of alleged equitable rights 
against trustee for proceeds col¬ 
lected thereby.—In re Lesser’s Will, 
288 N.Y.S. 598, 159 Misc. 598. 

(2) However, it has also been held 
that, on application by bondholders’ 
trustee for leave to issue execution 
against executors who interposed de¬ 
fense of equitable set-off in that 
six sevenths of outstanding bonds 
were owned by corporation, total 
stock of which was owned by execu¬ 
tors, surrogate's court, being of 
equitable jurisdiction, would take 
cognizance of such set-off for pur¬ 
pose of avoiding circuity of action.— 
In re Lesser’s Estate, 277 N.Y.S. 123, 
154 Misc. 364. 

99. N.Y.—McGinn v. Lighthouse, 

137 N.Y.S. 110. 

24 C.J. p 899 note 12. 

Parties 

On petition by bondholders' trus¬ 
tee for leave to issue execution 
against executors, individual bond¬ 
holders are not proper parties, since 
application for leave to issue execu¬ 
tion against executors is special pro¬ 
ceeding to which judgment creditor 
and executors are only necessary par¬ 
ties.—In re Lesser's Estate, 277 N.Y. 
S. 123, 154 Misc. 364. 

1. N.Y.—Matter v. Lazelle, 40 N.Y. 

S. 343, 16 Misc. 515, 2 Gibb.Surr. 

47. 

24 C.J. p 899 note 13. 

Propriety of requiring accounting 

(1) On application for leave to is¬ 
sue execution against executors, us¬ 
ually sole issue is as to whether as¬ 

917 


sets of estate are sufficient to satis¬ 
fy judgment and to take care of 
other obligations of estate without 
giving improper preference to appli¬ 
cant, and under such circumstances 
question is properly determinable by 
an accounting.—In re Lesser’s Es¬ 
tate, 277 N.Y.S. 123, 154 Misc. 364. 

(2) Where doubt exists as to suf¬ 
ficiency of assets, surrogate may re¬ 
quire accounting as to assets and 
paid and unpaid claims.—In re Di- 
mou’s Estate, 266 N.Y.S. 717, 149 
Misc. S3. 

(3) Other situations in which the 
proper practice is to require an ac¬ 
counting see 24 C.J. p 899 note 13 
[e]. 

Recitals in briefs of alleged facts 
and circumstances which were not 
disclosed by record could not be con¬ 
sidered by surrogate on application 
to issue execution against executors. 
—In re Lesser's Estate, 277 N.Y.S. 
123, 154 Misc. 364. 

2- N.Y.—Matter of Gall, 57 N.Y.S. 
835, 40 App.Div. 114—In re Dimou’s 
Estate, 266 N.Y.S. 717, 149 Misc. 
83. 

3. N.Y.—In i*e Dimou’s Estate, 266 
N.Y.S. 717, 149 Misc. 83. 

24 C.J. p 899 note 15. 

4, N.Y.—Matter of Weil, 96 N.Y.S. 
1017, 110 App.Div. 67. 

5- N.Y.—Matter of Lazelle, 40 N.Y.S. 
343, 16 Misc. 515, 2 Gibb.Surr. 47. 

24 C.J. p 899 note 17. 

6- N.Y.—Lichtenberg v. Herdtfelder, 
8 N.E. 526, 103 N.Y. 302—Matter 
of Jansen, 9 N.Y.S. 451, 1 Conn. 
Surr. 362. 

7. N.Y.—Schmitz v. Langhaar, 88 N. 
Y. 503. 

24 C.J. p 89*9 note 18. 

8. N.Y.—Sippel v. Macklin, 2 Dem. 
Surr. 219. 
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One who has recovered a judgment against an ad¬ 
ministrator for funeral expenses should have leave 
to issue execution to the amount of a fund in the 
administrator’s hands arising from an action for 
damages for the wrongful death of decedent. 9 

Where a judgment on a claim against a decedent’s 
estate was obtained in an action against his admin¬ 
istrator commenced more than three years after 
letters of administration were granted him, the pro¬ 
ceeds of a sale in an action to partition decedent’s 
real estate may not be ordered to be paid to the 
surrogate court, there to be accounted for, and 
eventually subjected to payment of the judgment. 10 

Supplementary proceedings will not lie against an 
executor or administrator on a judgment recovered 
against him in his representative capacity. 11 

Against administrator de bonis non. It has been 
held that a judgment recovered against an admin¬ 
istrator in chief cannot be enforced against an ad¬ 
ministrator de bonis non, 12 unless the judgment is 
revived against the latter administrator; 13 but there 
is also authority for the contrary view. 14 

Enforcement in equity. A judgment creditor, un¬ 
less he has estopped himself by electing to rely on 
other remedies, may in some cases resort to a court 
of equity for the purpose of enforcing his judg¬ 
ment, 15 even though execution cannot be issued 
against the representative. 16 Such a bill may be 
maintained for the purpose of reaching assets which 
have already been distributed or disposed of by the 
representative, 17 or for the discovery and produc¬ 
tion of assets. 18 A judgment against the represent¬ 
ative not expressed to be de bonis testatoris cannot 
be enforced in equity unless it is amended in that 
respect, or unless the conditions of the case are such 
that it cannot be enforced against the representative, 
as where he is a nonresident and insolvent and all 
the assets of the estate have been distributed. 19 It 
has been held that in an action against administra¬ 
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tors and others to enforce a vendor’s lien the dis¬ 
trict court has jurisdiction to enforce its judgment 
by a sale of the property instead of leaving its en¬ 
forcement to the county court under the probate 
statutes ; 20 but where a decree, in an action by a 
judgment creditor to set aside a conveyance by de- * 
cedent as fraudulent, directs a sale to be made 
through the probate court in due course of admin¬ 
istration and such decree, whether or not errone¬ 
ous, is affirmed on appeal and becomes final, the 
remedy is to enforce the decree as made. 21 

In an equitable action by an administrator in be¬ 
half of the estate, the court, having rendered judg¬ 
ment for plaintiff, retains jurisdiction to enforce 
it. 22 

b. Enforcement for or against Former Repre¬ 

sentative 

After his resignation or removal from office, no 
execution can be lawfully issued for or against an execu¬ 
tor or administrator on a judgment recovered by or 
against him in his representative capacity; but he may 
maintain a creditor's bill after his discharge. 

After a personal representative has been removed 
from office he cannot regularly sue out execution on 
a judgment recovered by him as representative; 23 
nor can execution be lawfully issued against him, 
and an execution issued while there exists a vacan¬ 
cy in the office is void and no right of property 
passes by a sale thereunder. 24 However, an admin¬ 
istrator has been held entitled to maintain a credi¬ 
tor’s bill after his discharge. 25 

c. Enforcement against Representative Individ¬ 

ually 

Various means are, or at times have been, resorted 
to for the purpose of enforcing against an executor or 
administrator personally a judgment against him in his 
representative capacity, where he has been guilty of 
waste and the original execution on the judgment has 
been returned nulla bona or nulla bona and devastavit. 
The most common one is an action, suggesting a de¬ 
vastavit, against the representative personally on the 
judgment. 
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9. N.Y.—Matter of McDermott, 99 
N.Y.S. 829, 49 Misc. 402, 5 Mills 
Surr. 286. 

10. N.Y.—Early v. Korn, 89 N.Y.S. 
392. 

11. N.Y.—In re Van Nostrand's Will, 
29 N.Y.S.2d 857, 177 Misc. 1—In 
re Cohen’s Estate, 19 N.Y.S.2d 353, 
173 Misc. 835—Dander Corpora¬ 
tion v. Connor, 9 N/ST.S.2d 471, 169 
Misc. 686. 

12. Ala.—Brothers v. Gunnels, 18 So. 
3, 110 Ala. 436. 

24 C.J. P 899 note 22. 

13. Ark.—Meredith v. Scallion, 11 
S.W. 516, 51 Ark. 361, 3 L.R.A. 812. 

Miss.—Cocke v. Foote, 49 Miss. 181. 


14. Tenn.—Jones v. Jones, 8 
Humphr. 705. 

Va.—Garland v. Garland, 4 S.E. 334, 
84 Va. 181. 

24 C.J. p 899 note 24. 

15. N.C.—Martin v. Harding, 38 N. 
C. 603. 

24 C-J- P 899 note 26. 

16. Ill.—Steere v. Bigelow, 39 Ill. 
264—Bay v. Cook, 31 Ill. 336— 
McDowell v. Cochran, 11 Ill. 31. 

24 C.J. p 899 note 27. 

17. Ga.—Redd v. Davis, 59 Ga. 823. 
Ky.—Sherwood v. Campbell, 1 B.Mon. 

54. 

24 C.J. p 899 note 28. 

18. Ky.—Pilkington v. Gaunt, 5 
Dana 410. 


Va.—Ruth v. Owens, 2 Rand. 507, 23 
Va. 507. 

24 C.J. p 900 note 29. 

19. Ga.—Redd v. Davis, 59 Ga. 823. 

20. Tex.—Stewart v. Webb, Civ.App., 
156 S.W. 537. 

21. Cal.—Liuzza v. Brinkerhoff, 83 
P.2d 976, 29 Cal.App.2d 1. 

22. Cal.—Hatch v. Penzner, 113 P.2d 
295, 44 Cal.App.2d 874. 

23. Ala.—Salter v. Cain, 7 Ala. 478. 

24. Ark.—Meredith v. Scallion, II 
S.W. 516, 51 Ark. 361, 3 L.R.A. 812. 

24 C.J. p 900 note 33. 

25. Ill.-r-Walker v. Montgomery, 143 
Ill.App. 216. 

24 C.J. p 900 note 34. 
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A personal judgment in favor of the estate, or 
some one interested therein, against an administra¬ 
tor for a devastavit is enforceable against him per¬ 
sonally. 26 Also, where the personal representative 
has been guilty of waste, and there is a return of 
nulla bona or nulla bona and devastavit on the 
original execution against him as representative, it 
is generally recognized that the judgment may be 
enforced against him personally; but the means of 
enforcing such a judgment are not uniform. At 
common law a judgment against a personal repre¬ 
sentative, as such, could be enforced against him 
individually by capias ad satisfaciendum or by fieri 
facias de bonis propriis, where the return on the 
original execution on the judgment was not only 
nulla bona, but also devastavit. 27 Where the re¬ 
turn was merely nulla bona the earlier practice was 
to issue a special inquiry to determine whether the 
representative had wasted decedent’s property, and 
if a devastavit was found, a scire facias was is¬ 
sued; and later these proceedings were joined into 
what was called a' scire fieri inquiry. 28 Under some 
statutes, on leave of the court after proper motion 
and notice, 29 an execution de bonis propriis may is¬ 
sue against the representative personally, to be 
levied on his individual property, where a return of 
nulla bona, 30 or nulla bona and devastavit, 31 is made 
on the execution de bonis testatoris, or where a 
judgment fixing him with assets is rendered against 
him. 32 A statutory execution is sometimes permit¬ 
ted to issue as of right against the representative 
and his sureties on a return of “no property 
found.” 33 

The waiver by the personal representative of a 
judgment debtor of the scire facias to revive might 
authorize an execution against the personal repre¬ 
sentative, but not against the deceased debtor. 34 


In.Louisiana execution can issue against a per¬ 
sonal representative who fails to pay a judgment 
creditor of tfie succession only when he has funds 
on hand wherewith to discharge the debt and does 
not do so after due demand, 35 and where a personal 
rule or judgment is obtained against him after due 
notice of the judgment liquidating the debt; 36 or 
execution may be issued against an administrator 
personally where he makes a vague and insufficient 
answer to a rule taken by creditors whose claims 
have been fixed by a final judgment on the admin¬ 
istrator’s account. 37 

Action on bond to pay debts and legacies . A stat¬ 
ute exempting the person and estate of an executor 
from execution for the debts and legacies of his 
testator has no application to an action on a bond 
given by the executor as residuary legatee condi¬ 
tioned to pay the debts and legacies of the testa¬ 
tor. 38 

Contempt proceedings. An administrator who ad¬ 
mits that he has a certain sum belonging to the es¬ 
tate may be required, by order or judgment, to pay 
such sum in satisfaction of a judgment previously 
rendered against him and, on his failure to do so, 
he may be adjudged in contempt of court and com¬ 
mitted to jail. 39 

Scire facias. At common law and under the stat¬ 
utes in a number of jurisdictions a judgment ob¬ 
tained against a personal representative may be en¬ 
forced against his individual property, where he has 
been guilty of waste or there is a return of nulla 
bona on the judgment, by means of a scire facias 
suggesting a devastavit; 40 and on the proof of a 
devastavit, 41 or on the representative’s failure to 
appear or to show cause why execution should not 
be awarded against him, 42 execution de bonis pro- 


26. Ky.—Spencer v. Hogg’s Adm’r, 
58 S.W.2d 401, 248 Ky. 229. 

Judgment for disposing of widow’s 
exemption 

An executor’s liability for dispos¬ 
ing of articles required by statute 
to be set apart to the widow is a 
personal liability, and the judgment 
against him thereon is therefore 
properly enforced by rule.—Franzell 
v. Franzell, 154 S.W. 912, 153 Ky. 
171. 

27. N.Y.—People v. Judges Ct. of C. 
PL, 4 Cow. 445—Platt v. Robins, 1 
Johns.Cas. 276, 1 Am.D. 110. 

28. Ala.—Bank of State of Alabama 
v. Hooks & Davis, 2 Port. 271. 

Miss.—Sims v. Nash, 2 Miss. 271. 
N.C.—McDowell v. Asbury, 6$ N.C. 
444. 

24 C.J. p 900 note 36. 


29. N.C.—McDowell v. Asbury, su¬ 
pra. 

30. Ala.—Moebes v. Kay, 2 So. 2d 
754, 241 Ala. 294—Smith v. Ala¬ 
bama Great Southern R. Co., 102 So. 
118, 212 Ala. 166. 

24 C.J. p 900 note 41. 

31. Pa.—Schnader v. Bitzer, 9 Lane. 
Bar 37. 

32. N.C.—McDowell v. Asbury, 66 N. 
C. 444. 

S.C.—Gowan v. Gentry, 11 S.E. 82, 
32 S.C. 369. 

33. Ala.—Hudson v. Modawell, 64 
Ala. 481—Jewett v. Hoogland, 30 
Ala. 716. 

34. Tenn.—Gwin v. Latimer, 4 Yerg. 

22 . 

35. La.-—Comstock's Succession, 10 
So. 850, 44 La.Ann. 427. 

24 C.J. p 900 note 45. 
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36. La.—Carriere v. Meyer, 16 La. 
126. 

24 C.J. p 900 note 46. 

37. La.—Philbrick's Succession, 18 
La. Ann. 2 20—Stevens v. Stevens, 
13 La.Ann. 416. 

38. R.I.—Central Falls Probate 
Court v. Adams, 60 A. 769, 27 R. 
I. 97, 8 Ann.Cas. 1028. 

39. Ga.—Lewis v. Grovas, 9 S.E. 2d 
282, 62 Ga.App. 625. 

40. Tenn.—Hillman v. Hickerson, 3 
Head 575. 

24 C.J. p 900 note 51. 

41. Me.—Ring v. Burton, 5 Me. 45. 
24 C.J. p 901 note 52. 

42. N.H,—Folsom v. Blaisdell, 38 N. 
H. 100—Pillsbury v. Hubbard, 10 N. 
H. 224. 
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priis may be awarded against him. 43 The writ must 
allege or suggest a devastavit by the representa¬ 
tive, 44 and also the fact that a judgment was ob¬ 
tained against him in that character, 45 and must 
notify him to appear and show cause why execution 
should not issue against his own property, 46 al¬ 
though as to a defect of this character the writ may 
be amended. 47 It should also be against him in his 
representative capacity, 48 although, in the absence 
of pleading or proof to the contrary, it is not nec¬ 
essary to allege or show that defendant is the per¬ 
sonal representative. 49 This proceeding is in the 
nature of an original action against the representa¬ 
tive 50 in which he may set up any legal defense 
which he had no opportunity of pleading in the orig¬ 
inal suit, 51 but not matters which might have been 
pleaded therein. 52 Where the judgment rendered in 
the original action is considered an admission of 
assets to the amount of the claim in suit, the repre¬ 
sentative cannot set up fully administered or want 
of assets as a defense, 53 unless the nature of the 
original suit was such that the representative had 
no opportunity to set up such defense. 54 If the 
judgment is .not an admission of assets, plene ad- 
ministravit may be pleaded. 55 Where after verdict 
and before judgment defendant dies, and his admin¬ 
istrator becomes a party to the suit, and judgment 
passes against him, and execution issues thereon, 
and is returned unsatisfied, on scire facias against 
the administrator he may plead no assets or insol¬ 
vency, for he had no time to plead such plea in the 
original suit. 56 

Action of debt suggesting devastavit. The more 


usual practice, both at common law and under the 
statutes, is for the judgment creditor to bring an 
action of debt against the representative on the 
judgment, suggesting a devastavit. 57 This action is 
sometimes a substitute for the writ of scire faci¬ 
as, 58 and sometimes a remedy concurrent with that 
writ. 59 The usual practice is not to bring such an 
action until after an execution has been issued and 
returned nulla bona, 60 although the action may be 
brought before this is done, 61 and, even though it is 
brought afterward, the question of whether the en¬ 
try of nulla bona is conclusive of a devastavit is not 
involved where the representative admits in open 
court that there was ample property in the estate 
to satisfy the execution and it is shown that, with¬ 
out sufficient reason, he failed and refused to pay 
the judgment. 62 The foundation of this action is 
a devastavit committed by the personal representa¬ 
tive, and without a suggestion or allegation and 
proof of a devastavit it cannot be maintained. 63 
The representative may defend himself in such ac¬ 
tion by proving that there were goods of the intes¬ 
tate which might have been taken in execution of 
the judgment ; 64 but he will not be allowed to plead 
any plea, which assumes to place his defense merely 
on the want of assets 65 or any other matter which 
he might or ought to have pleaded to the former 
action. 66 The amount of recovery in such action 
should in general be for the sum of the principal 
debt on which the judgment was rendered, together 
with interest and costs; 67 but if the representative 
pleads plene administravit and shows the real 
amount of assets in his hands unadministered at 


43. R.I.—Carver v. Wells, 24 A. 466, 
17 R.I. 688. 

24 C.J. p 901 note 54. 

44. Miss.—Black v. Barton, 14 Miss. 
239. 

24 C.J. p 901 note 55. 

45. Tenn.—Cope v. McFarland, 2 
Head 543—Cox v. Cox, 2 Yerg. 305. 

46. Tenn.—Cox v. Cox, supra—Wray 
v. Williams, 2 Yerg. 302. 

47. Tenn.—Cox v. Cox, 2 Yerg. 305. 

48. Tenn.—Hillman v. Hickerson, 3 
Head 5,75—Cope v. McFarland, 2 
Head 543. 

40. Miss.—Stewart v. Richardson, 32 
Miss. 313. 

Vt.—Dimond v. Allen, 1 Tyler 10. 

24 C-J. p 901 note 60. ’ 

50. Miss.—Sims v. Nash, 14 Miss. 
271. 

51. Miss.—Coleman v. Hall, 12 Mass. 
570—Sims v. Nash, 14 Miss. 271. 

N.Y.—Dqx: v. Backentose, 12 * Wend." 

.542. , ... 

24 C.J. p 901 note 62. 


52. N.C.—Hunter v. Hunter, 4 N.C. 
558. 

24 C.J. p 901 note 63. 

53. R.X.—Carver v. Wells, 24 A. 466, 
17 R.I. 688. 

24 C.J. p 901 note 64. , 

54. Tenn.—Cox v. Cox, 2 Yerg. 305— 
Wray v. Williams, 2 Yerg. 302. 

55. Miss.—Black v. Barton, 14 Miss. 
239. 

Vt.—Dimond v. Allen, 1 Tyler 10. 

56. U.S.—Hatch v. Eustis, C.C.Mass., 
11 F.Cas.No.6,207, 1 Gall. 160. 

57. N.J.—Van Horn v. Teasdale, 9 N. 
J.Law 379. 

24 C.J. p 901 note 68. 

58. S.C.—Willis v. Tozer, 21 S.E. 
617, 44 S.C. 1. 

24 C.J. p 901 note 68. 

50: Tenn.—Hillman v. Hickerson, 3 
Head 575. 

60. Ala. — State Bank v. Hooks, 2 
Port. 271. 

N.Y.—People v. Judges of Court of 
Common Pleas, 4 Cow. 445. 

61. Ala.—Burke v. Adkins, 2 Port. 

: 236. • 1 


Ky.—Jeeter v. Durham, 6 J.J.Marsh. 
228. 

N.J.—Howell v. Potts, 20 N.J.Law 
569. 

62. Ga.—Steinberg v. Freedman, 198 
S.E. 224, 186 Ga. 361, affirming 190 
S.E. 187, 55 Ga.App. 298. 

63. Ga.—Porter v. Rountree, 36 S.E. 
761, 111 Ga. 369. 

24 C.J. p 902 note 73. 

64. Tenn.—Griffith ▼. Beasly, 10 
Yerg. 434. 

65. Ind.—Moore v. Martindale, 2 
Blackf. 353. 

Tenn.—Cope v. McFarland, 2 Head 
543. 

66. Ga.—Porter v. Rountree, 36 S. 
E. 761,111 Ga. 369. 

24 C.J. p 90 r 2 note 76. 

67. Ill.—Greenup v. Woodworth, 1 
Ill, 232. 

Ky* : —Young v. Lancaster, 5 T-B. 
Mon. *381—-Walker v. Kendall, Hard, 
p 404. 

24 C.J. p 902 note 77. 
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the date of the first judgment, the amount of recov¬ 
ery should be limited to that amount. 68 If a devas¬ 
tavit is established, an execution de bonis propriis 
may issue. 69 

§ 807. -- Property Subject to Execution 

While there is some divergence in the decisions, both 
under statute and otherwise, as to the property sub¬ 
ject to execution on a judgment against an executor or 
administrator, generally speaking the property subject 
to execution is limited to the individual property of the 
representative where the judgment is de bonis propriis or 
for his individual debt, and to the goods and chattels of 
decedent in the hands of the representative for adminis¬ 
tration where the judgment is de bonis testatoris. 

A judgment de bonis testatoris rendered against a 
personal representative as such can be executed only 
against the goods and chattels of decedent in the 
representative's hands to be administered. 70 It can¬ 
not be levied on the individual property of the rep¬ 
resentative, 71 or on personalty of the estate in the 
hands of a legatee or distributee with the repre¬ 
sentative's assent, 72 the creditor's remedy in such 
case being to pursue the representative at law or to 
follow the property in equity. 73 It has been held, 
however, that a creditor who has obtained judg¬ 
ment against an executrix may, within the limita¬ 
tion period, have execution levied on land which the 
executrix in her individual right has redeemed 
from a mortgage executed by testatrix, although the 
executrix has conveyed the land to a third person ; 74 
and, under some statutes, where a defense of insuf¬ 
ficiency of assets was not interposed, either the 
goods of the representative or the goods of dece¬ 
dent may be taken and sold under a fieri facias. 75 

A judgment de bonis propriis can be executed only 
on the individual property of the representative, and 
not on the property of the estate or of any other 
person. 76 Likewise it has been held that a judg¬ 
ment against the representative for his individual 


debt cannot be enforced by execution against dece¬ 
dent's estate in his hands 77 until there has been a 
final accounting and settlement of the estate; 78 but 
it has also been held that as between the representa¬ 
tive and his individual creditor assets of decedent 
may be seized and sold on execution wherever the 
representative has so dealt with the assets as to be 
responsible for a devastavit, or has used them in a 
manner inconsistent with his trust. 79 A fieri facias 
on an absolute judgment against a personal repre¬ 
sentative may, it is held, be levied on his lands as 
well as on his goods and chattels. 80 Where a de¬ 
faulting executor or administrator has no property 
in the county where the probate court having juris¬ 
diction of his accounts sits, the issuance of execu¬ 
tion to take his property in any other county is 
sometimes authorized by statute. 81 

Lands of decedent. As a general rule, an exe¬ 
cution upon a judgment against a personal repre¬ 
sentative for a debt of decedent cannot be levied on 
land which belonged to decedent. 82 Nevertheless in 
some jurisdictions a resort to the land is permitted 
in case of necessity, 83 as where there is a deficien¬ 
cy of personalty, 84 even though the lands have been 
partitioned and are in the hands of the heirs or 
devisees 85 or of purchasers from the heirs or 
devisees. 86 Also in some states an execution may 
be issued and enforced against real property on 
which plaintiff had perfected a statutory lien by at¬ 
tachment during decedent’s lifetime; 87 and in other 
states the lands of decedent are subject to execu¬ 
tion and sale thereunder where they were not, 88 but 
not where they were, 89 in the actual and exclusive 
possession of the heirs or devisees at the time of 
the recovery of the judgment. Special statutory 
proceedings are sometimes required in order to sub¬ 
ject the land. 90 Execution should not be awarded, 
in such a proceeding, against a homestead which is 


68. Ky.—Commonwealth v. Richard¬ 
son, 8 B.Mon. 81. 

69. S.C.—Brown v. Hillegas, 20 S. 
C.L. 447. 

70. N.H.—Lisbon Sav. Bank & Trust 
Co. v. Moulton’s Estate, 22 A.2d 331. 

24 C.J. p 902 note 83. 

71. Miss.—Jones v. Miles, 2 Miss. 50. 

72. Ga.—Castellaw v. Guilmartin, 58 
Ga. 305. 

24 C.J. p 903 note 85. 

73. Va.—Burnley v. Lambert, 1 
Wash. 308, 1 Va. 308. 

74. Mass.—Horton v. Robinson, 98 
N.E. 681, 212 Mass. 248. 

75. D.C.—Hawley ,v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

76. - Ga.—Lemon v. Thaxton, 59 Ga. 
706. 

24.C.J. p 903 note 88. 


77. Fla.—Brown v. Indian River 

Orange Lands, 179 So. 789, 131 

Fla. 466. 

78. Del.—Burton v. Robinson, 8 Del. 
154. 

N.Y.—Worrall v. Driggs, 1 Redf.Surr. 
449. 

24 C.J. p 902 note 80. 

79. Ala.—Williamson v. Mobile 
Branch Bank, 7 Ala. 906, 42 Am. 
D. 617. 

80. Md.—Beall v. Osbourn, 30 Md. 8. 

81. Pa.—Helfrich v. Stem, 17 Pa. 
143. 

82. Miss.—Dolan v. Tate, 137 So. 515, 
161 Miss. 615. 

24 C.J. P 903 note 90. 

83. Del.—Holschumaker v. Etchells, 
74 A. 644, 9 Del.Ch. 33. 

24 l C.J* p 903 note 91. 
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84. Md.—Gaither v. Welch, 3 Gill & 
J. 2S9. 

24 C.J. p 903 note 92. 

85. Me.—Nowell v. Bragdon, 14 Me. 
320. 

24 C.J. p 904 note 93. 

86. Mass.—Tracy v. Strassel, 77 N.E. 
700, 191 Mass. 187. 

87. Fla.—Desiderio v. D'Agostino, 
173 So. 682, 127 Fla. 377. 

88. S.C.—Tolbert v. Roark, 119 S.E. 
571, 126 S.C. 207. 

88. S.C.—Rowell v. Hyatt, 94 S.E. 
113, 108 S.C. 300. 

90. Ind.—Pauley v. L&ngdon, 83 Ind. 
353. 

24 C.J. P 904“ note 95. 
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exempt from execution and to which the lien of 
a judgment does not attach. 91 

Under judgment quando accidcrint. A judgment 
quando acciderint applies to assets and property 
which may come into the representative’s hands aft¬ 
er the judgment is rendered, and it therefore can 
be levied on all of decedent’s estate except such as 
was in the hands of the representative at the time 
of the judgment or such as had been previously ad¬ 
ministered by him. 92 Conversely, it has been held 
that scire facias to reach assets which have come 
into the representative’s hands since the judgment 
was rendered can issue only on a judgment quando 
acciderint. 93 

§ 808. - Issuance, Form, and Requisites 

of Execution 

The execution should conform to the Judgment; 
and its issuance should be within the period of time al¬ 
lowed therefor by statute. 

If the judgment fixes the liability on decedent’s 
estate, the execution should issue against the rep¬ 
resentative as such, and should direct the levy to be 
made on the property of the estate in his hands to 
be administered. 94 If the judgment fixes the lia¬ 
bility on the representative individually, the execu¬ 
tion should issue against him individually and should 
direct the levy to be made on his individual prop¬ 
erty. 95 Under some statutes where the judgment is 
for debt or damages and costs, one execution may 
issue for the debt or damages against the estate of 
decedent and another for costs against the repre¬ 
sentative’s individual property. 96 

The mere addition of the word “executor” or “ad¬ 
ministrator” to defendant’s nanie in a decree or in 


the execution thereon, without anything further to 
indicate that it is against him in his representative 
capacity, does not prevent the decree from binding 
his personal goods and chattels and the execution 
from being levied thereon, 97 nor does it authorize 
a levy on property of decedent. 98 

Time for issuance. Execution on a judgment ren¬ 
dered against a personal representative must be is¬ 
sued within the time limited by law, if any, after the 
rendition of the judgment, unless a sufficient cause 
for delay is shown. 99 Under some statutes it cannot 
be issued until the expiration of a certain period of 
time. 1 

§ 809. - Lien, Levy, or Extent and Cus¬ 

tody of Property 

Regularity is requisite in the levy and proceedings 
connected therewith. The entry of levy will be construed 
in connection with the writ of execution. 

The personal representative is entitled to notice 
to choose the appraiser or appraisers, where ap¬ 
praisement is a requisite to a valid sale of the prop¬ 
erty, 2 or he may waive an inquisition and condem¬ 
nation. 3 A levy coliusively made by the representa¬ 
tive is void as against another creditor of the es¬ 
tate who makes a regular levy on the same estate. 4 
Equity will relieve an executor from liability for 
forthcoming bonds given after confession of judg¬ 
ment, where he executed them believing the assets 
of the estate were ample to meet them but they 
proved not to be so by reason of an unexpected de¬ 
preciation. 5 The effect of a suggestion or repre¬ 
sentation of insolvency on the lien of an execution 
is considered supra § 674. 

The entry of a levy will be given its proper con¬ 
struction and effect. 8 


91- Iowa.—Beatty v. Cook, 185 N\W. 
360, 192 Iowa 542. 

92. Ga.—Hollis v. Sales, 29 S.E. 

482, 103 Ga. 75. 

24 C.J. p 904 note 96. 

93- N.C.—Miller v. Spencer, 6 N.C. 
281. 

94. S.C.—Rowell v. Hyatt, 94 S.E. 
113, 108 S.C. 300. 

24 C.J. p 904 note 98. 

95. N'.Y.—Power v. Speckman, 27 3ST. 
E. 474, 126 N.Y. 354. 

24 C.J. p 904 note 99. 

99. Me.—Ludwig v. Blackinton, 24 
Me. 25. 

24 C.J. p 904 no%e 1. 

97m Vt.—Rich v. Sowles, 23 A. 723, 
64 Vt. 408, 15 L.R.A. 850. 

24 C.J. p 904 note 2. 

98. Ga.—Mobley v. Brightwell, 160 
S.E. 404, 173 Ga. 417—Porter Fer¬ 
tilizer Co. v. Cox, 150 S.E. 582, 


169 Ga. 391—Wright v. Scott, 89 
S.E. 426, 145 Ga. 514. 

Erroneous execution 

Where a judgment against person 
“as administrator of the estate” of 
another person is deemed a judgment 
only against administrator individ¬ 
ually andi not binding on assets of 
estate, an execution issued on such 
judgment directing seizure of “goods 
and chattels and tenements of de¬ 
ceased” does not subject any assets 
of estate to levy.—Stansell v. Lowry, 
187 S.E. 722, 54 Ga.App. 284. 

99. Ky.—Taylor v. Daniel, 9 B.Mon. 
53. 

24 C.J. p 904 note 5. 

L N.J.—Taylor v. Volk, 38 N.J.Law 
204. 

24 C.J. p 904 note 6. 

2. N.H.—Daniels v. Ellison, 3 N.H. 
279. 

3. Pa.—Bennett v. Fulmer, 49 Pa. 
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155—Hunt v. Devling, 8 Watts 
403. 

24 C.J. p 905 note 9. 

4. Mass.—Goddard v. Divoll, 1 Mete. 
413. 

24 C.J. p 905 note 11. 

5. Va.—Miller v. Rice, 1 Rand. 438, 
22 Va. 438. 

6. Ownership 

Where an execution against an ex¬ 
ecutor or administrator directs the 
seizure of the property of decedent 
in his hands to be administered, or 
is limited to specific property of de¬ 
cedent, the entry of a levy on land 
as the property of the representa¬ 
tive should be construed as meaning 
the property of the estate which he 
represents, and not his own individ¬ 
ual property.—Heaton v. Hayes, 4 S. 
E.2d 570, 572, 188 Ga. 632, citing Cor¬ 
pus Juris— 23 C.J. p 456 note 16 [a]. 
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§810. - Stay, Quashing, Vacating, and 

Relief against Execution 

An execution, or proceedings thereunder, on a judg¬ 
ment by or against a personal representative may, on 
proper and sufficient grounds, be vacated, quashed, 
stayed, or enjoined. 

An execution placed in the hands of the sheriff by 
a representative who had power only to prosecute, 
and not to collect or compromise, will be vacated; 
and the fact that he afterward obtained the neces¬ 
sary power of collection did not remedy the defect 
existing- when the execution was issued. 7 A vari¬ 
ance between the execution and the judgment may 
constitute a valid ground for quashing the execu¬ 
tion. 8 

An execution against a personal representative 
should be suspended where it does not show on its 
face whether it is to be satisfied out of the individ¬ 
ual property of defendant representative or out of 
the property of his decedent, 9 or until it is deter¬ 
mined what amount of assets is applicable thereto, 10 
or, under some statutes, where it appears that the 
personal assets are insufficient to pay all debts, until 
an application for the sale of real estate is made. 11 
So too an application for a stay of execution will 
be granted where the suit was brought on an obliga¬ 
tion not due or in default for the purpose of deter¬ 
mining the validity of plaintiff’s claim after its re¬ 
jection by the executor and not for the purpose of 
collecting it. 12 An execution on a judgment ren¬ 
dered for or against a personal representative may 
also be stayed, under some statutes, by defendant 
giving a proper bond. 13 On the other hand, neither 
the statutory nor the equitable power of a court to 
stay execution should be so exercised as to preju¬ 
dice unduly the right of a judgment creditor to col¬ 


lect his judgment by execution when the time for 
the issuance of the execution arrives; and the court 
should not grant a stay which, under the evidence, 
is beyond the power conferred by statute and the 
general powers of a court of equity. 14 While the 
court may stay execution of a judgment solely 
against the representative of a deceased joint ob¬ 
ligor until the claim is also reduced to judgment 
against the surviving joint obligors, a showing that 
the surviving joint obligors are beyond the reach of 
process, or are otherwise incapable of being sued, is 
authority for the court to refuse to stay execution, 
as, in such case, the reason for a stay fails. 15 In 
determining the sufficiency of the cause shown for 
a stay of execution, each case must stand on its own 
facts. 16 

In a proper case for equitable relief, a court of 
equity may restrain the execution or proceedings 
thereunder by an injunction. 17 So also where a 
creditor, who recovered judgment against a debtor 
in his lifetime, did not sue out execution, on reviv¬ 
ing such judgment by scire facias against the ad¬ 
ministrators of the debtor after his death, he will be 
enjoined from enforcing his judgment beyond the 
pro rata share to which he may be entitled. 18 How¬ 
ever, the court will not grant an injunction where 
the action therefor is not instituted or prosecuted 
by a proper party, 19 or a sufficient ground for an 
injunction or the interposition of a court of equity 
is not presented, 20 as where the petition for the 
injunction shows on its face that petitioner has an 
adequate and complete remedy at law. 21 If his eq¬ 
uity of contribution can be asserted after the pro¬ 
ceeds of the sale are in the hands of the officer a 
refusal to grant an injunction in behalf of a surety 
on an administration bond against a sale on execu- 


possession 

Where an execution was against ad¬ 
ministrator, and the entry of levy 
stated that it was levied on prop¬ 
erty as the estate of intestate, “in 
the hands” of the administrator, 
naming him, such entry showed that 
defendant in execution was in pos¬ 
session at time of the levy.—Veal v. 
Veal, Ga., 15 S.E.2d 725. 

Entry sustained 

Ga.—Heaton v. Hayes, 4 S.E.2d 570, 
188 Ga. 632. 

7. N.Y.—Lambert v. Metropolitan St. 
R. Co., 68 N.Y.S. 877, 33 Misc. 579, 
affirmed 67 N.Y.S. 1137, 56 App.Div. 
624. 

a. Ga.—Moughon v. Brown, 68 Ga. 
207. 

9. Fla.—Higgins v. Driggs, 21 Fla. 
103. 


10. N.C.—Rountree v. Britt, 94 N.C. 
104. 

24 C.J. p 905 note 15. 

11. Pa.—Pennsylvania Door and 

Sash Co. v. Fassnacht Estate, 14 
Pa.Dist. & Co. 529, 42 Lanc.L.Rev. 
323. 

24 C.J. p 905 note 16. 

12. N.J.—Rogovin v. Kridel, 184 A. 
822, 14 N.J.Misc. 327. 

13. Ind.—Elliott v. Moore, 5 Blackf. 
270. 

Va.—Glassford v. Hacket, 3 Call. 193, 
7 Va. 193. 

24 C.J. p 905 note 17. 

14. Ala.—Moore v. Esslinger, 167 
So. 328, 232 Ala. 251. 

15. Fla.—Corlett v. Oliver, 145 So. 
886, 107 Fla. 403, denying rehearing 
144 So. 877, 107 Fla. 403. 

16. Ala.—Moore v. Esslinger, 167 
So. 328, 232 Ala. 251. 
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17. Colo.—Whitlock v. Alliance Coal 
Co., 214 P. 546, 73 Colo. 205. 

Md.—R. D. Johnson Milling Co. v. 

Brown, 196 A. 100, 173 Md. 366. 
S.C.—Tolbert v. Roark, 119 S.E. 571, 
126 S.C. 207. 

24 C.J. p 905 note 19. 

Petition to enjoin levy held sufficient 
on general demurrer 
Ga.—Sheppard v. Hightower, 176 S.E. 
641, 179 Ga. 633. 

18. N.M.—Crenshaw v. Delgado, 1 N. 
M. 376. 

19. La.—Vienne v. Boissier, 10 Mart. 
359. 

Ohio.—Bickley v. Citizens Sav. Bank 
& Trust Co., App., 34 N.E.2d 262. 

20. Ky.—Lee v. Colston, 5 T.B.Mon. 
238. 

Md.—Kearney v. Sascer, 37 Md. 264. 

21. Ga.—Arrington v. Spear, 182 S.E. 
521, 181 Ga. 419. 
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tion against the administrator of his cosurety is not 
an abuse of discretion. 22 

A representation or declaration of insolvency as 
a ground for vacation of, or relief against, an exe¬ 
cution is considered supra § 674. The remedies of 
sureties against a statutory execution are discussed 
infra § 984. 

§ 811. - Sale under Execution 

Conformity to the Judgment, execution, and applica¬ 
ble statutes is essential on an execution sale of the prop¬ 
erty of a decedent; and the proceeds of the sate should 
be disposed of according to law. 

A sale of a decedent's property under execution 
on a judgment rendered against his personal repre¬ 
sentative passes a good title to the purchaser only 
where all the statutory requirements have been com¬ 
plied with, 23 and the sale conforms to the judgment 
and execution, 24 and is of property subject to such 
execution. 25 The doctrine of caveat emptor applies 
to the purchaser at such a sale; 26 but where the 
purchaser has acted in good faith and the heirs or 
devisees have received a benefit from the proceeds 
of the sale, as by such proceeds being applied to the 
payment of debts to which the property was sub¬ 
ject, equity will not permit the property to be re¬ 
covered from the purchaser except on his being re¬ 
imbursed. 27 Where, after a writ of venditioni ex¬ 
ponas has been issued and stayed, an administrator 
de bonis non with the will annexed is substituted as 
defendant, and he permits a pluries writ to be issued 
and the property to be sold by the sheriff and a 
sheriff’s deed to be executed and acknowledged, he 
waives such irregularities affecting innocent pur¬ 
chasers at the sale as that the executor of defend¬ 
ant was the substituted defendant at the time the 
fieri facias was issued, although he had previously 
renounced as executor. 28 

Where execution is not permitted to issue against 
a decedent's estate, a sale of decedent's property un¬ 


der such execution is void, 29 although the represent¬ 
ative made no objection to the proceedings and re¬ 
ceived the surplus of the proceeds after payment of 
the amount of the judgment on which the execution 
issued. 30 

Purchase by administrator . For the purpose of 
protecting the assets of the estate, an administrator 
may, as such, purchase, at an execution sale under 
a judgment which he procured on behalf of the es¬ 
tate, property which might be sacrificed because of 
the existence of smaller prior liens thereon; and in 
doing so he may, within reasonable limits and in the 
exercise of good faith and sound business judgment 
and prudence, bid more than the amount of the 
judgment debt due the estate. Any complaint of 
such a transaction may be made only by the per¬ 
sons beneficially interested in the estate and not by 
the administrator himself. 31 

Disposition of proceeds. Under some statutes the 
proceeds of an execution sale of a decedent's proper¬ 
ty are to be applied to all liens of record; 32 but un¬ 
der other statutes they are to be applied to the sat¬ 
isfaction of the executions under which the prop¬ 
erty was sold, 33 unless proceedings were taken to 
declare the estate insolvent before execution is¬ 
sued, 34 or the estate is in fact insolvent and the 
purchaser, who is the judgment creditor, is not a 
bona fide purchaser for value, 35 in which cases the 
proceeds should be distributed pro rata among all of 
decedent's creditors. The surplus, if any, should be 
paid to the personal representative for distribution 
according to law. 36 

§ 812. Actions on Judgments 

A timely action, in which all necessary parties are 
joined, may be brought on a judgment by or against an 
executor or administrator; and recovery may be had 
therein on proper and sufficient pleadings and evidence. 

An executor or administrator may sue on a judg¬ 
ment obtained by himself, 37 by his predecessor in 
office, 38 or by his decedent. 39 As shown supra § 


22. Ga.—Poullain v. English, 57 Ga. 
492. 

23. Iowa.—Lepage v. McNamara, 5 
Iowa 124. 

24 C.J. p 906 note 27. 

24. Ala.—Boykin v. Cook, 61 Ala. 
472. 

24 C.J. p 90® note 28. 

25. Miss.—Dolan v. Tate, 137 So. 
515, 161 Miss. 615- 

24 C.J. p 906 note 29 

26. Fla.—Bush v. Brown, 162 So. 
508, 120 Fla. 183. 

27. Ill.—Smith v. Knoebel, 82 III. 
392. 

24 CJT. p 906 note 30. 

28. Pa.—Riffert v. Lehigh Valley 
Coal Co., 81 A. 810, 232 Pa. 629. 


29. Tex.—Kellogg v. Southwestern 
Lumber Co. of New Jersey, Civ. 
App., 44 S.W.2d 742, error refused. 

24 C.J. p 906 note 33. 

30. La.—Bertin v. Phillips, 1 La. 
Ann. 173. 

Tex.—Emmons v. Williams, 28 Tex. 
776. 

31. N.C.—Abernethy Land & Finance 
Co. v. First Security Trust Co., 199- 
S.E. 733, 214 N.C. 478. 

32. Pa.—Morrison’s Case, 9 Watts 
& S. 116—Willing v. Yohe, 1 Phila. 
223. 

24 C.J. p 906 note 36. 

33. N.J.—Dabble v. Woodhull, 24 N. 
J.Law 618. 

S.C.—Huger v. Dawson, 37 S.C.L. 328. 
24 C.J. p 906 note 37. 
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34. Fla.—Matthews v. Williams, 13 
Fla. 615. 

24 C.J. p 906 note 38. 

35. Tex.—Woods v. Bradford, Civ- 
App., 284 S.W. 673. 

36. Del.—Vincent v. Platt, 5 Del. 
164. 

24 C.J. p 906 note 39. 

37. U.S.—Biddle v. Wilkins, Miss., 1 
Pet. 686, 7 L.Ed. 315. 

Ga.—Oglesby v. Gilmore, 5 Ga. 56. 
24 C.J. p 896 note 85. 

38. Tex.—Austin v. Townes, 10 Tex- 

24... 

24 C.J. p 897 note 86. 

39. N.Y.—Freeman v. Dutcher, 15 
1 AbblN.Cas. 431. 

24 C.J. p 897 note 87. 
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806 c, one mode of enforcing against an executor or 
administrator in his individual capacity a judgment 
against him in his representative capacity is to 
bring an action against him on the judgment and 
suggest a devastavit. An action will not lie against 
an administrator in one state on a judgment ob¬ 
tained against a different administrator of the same 
estate appointed in another state. 40 

Time to sue and limitations . An action on a judg¬ 
ment against a personal representative must be 
brought within the time limited by statute. 41 Where 
the statute declares that a judgment against an ad¬ 
ministrator on a claim for money against the estate 
only establishes the claim in the same manner as 
though it had been allowed by the administrator and 
the judge, that the judgment must be that the ad¬ 
ministrator pay in due course of administration, and 
that no execution shall issue, nor shall the judgment 
create any lien on the property of the estate or give 
the judgment creditor priority of payment, limita¬ 
tions do not run, pending administration of the es¬ 
tate, against a judgment against the personal rep¬ 
resentative. 42 Also, where the judgment debtor has 
died and the statute of limitations has run against 
the judgment, the court may, under statutory au¬ 
thority, grant the judgment creditor leave to enforce 
the judgment by the presentation of a claim against 
the estate and by the bringing of an action thereon 
if the claim is rejected. 43 

Defenses. In an action on a judgment quando 
acciderint against an administrator, defendant may 
plead plene administravit. 44 Where a suit is brought 
against an executor in his representative capacity on 
a judgment alleged to have been-duly rendered 
against him in that capacity, and defendant by plea 
admits the rendition of the judgment and pleads 


payment, and also at the trial as a witness admits 
the rendition of the judgment as alleged, it is wholly 
immaterial that the fieri facias issued on the judg¬ 
ment did not properly describe defendant in his rep¬ 
resentative capacity and did not properly describe 
the judgment. 45 Defendant may be estopped to as¬ 
sert the invalidity of the judgment sued on. 46 

Parties. An administrator is a necessary party 
to an action on a judgment in his favor, 47 and an 
administrator de bonis non is a necessary party to 
a suit on a judgment in favor of his predecessor in 
office. 48 Persons beneficially interested in a judg¬ 
ment in favor of an administrator may properly be 
joined as plaintiffs in a suit thereon, 49 but heirs can¬ 
not be joined as defendants in an action on a judg¬ 
ment against an administrator. 50 A nonjoinder of a 
necessary party defendant should be objected to by 
plea in abatement. 51 

Pleading and evidence. The failure to demand a 
proper judgment in a complaint on a judgment 
against an intestate does not necessarily defeat the 
action. 52 In an action on a judgment quando ac¬ 
ciderint against an administrator, a declaration al¬ 
leging that assets have come into defendant's hands 
since the judgment was rendered is sufficient with¬ 
out alleging that plaintiff is entitled to the assets ; 53 
and plaintiff need not prove in the first instance that 
he is entitled to such assets. 54 An allegation in the 
answer that no assets have come into defendant’s 
hands since the judgment was rendered refutes the 
presumption of payment arising from lapse of 
time. 55 If, in an action by an administrator de 
bonis non on a judgment obtained by the executor, 
plaintiff alleges that the judgment was obtained by 
the executor, it will be presumed that the judgment 
was for a debt due testator. 56 


L. REVIEW 


§ 813. In General , and decrees in actions by or against executors or 

Proceedings for the review of judgments, orders, I administrators, being governed either by rules gov- 


40. U.S.—Stacy v. Thrasher, La., 6 
How. 44, 12 L.Ed. 337. 

24 C.J. p 897 note 88. 

41. Mass.—Jenkins v. Wood, 134 
Mass. 115. 

24 C.J. p 897 note 89. 

42. Cal.—Shively v. Harris, 90 P. 971, 
5 Cal.App. 513. 

43. Cal.—Bank of America N. T. & S. 
A. v. Katz, 113 P.2d 759, 45 Cal. 
App.2d 138—Faias v. Superior Court 
in and for Alameda County, 24 P.2d 
567, 133 Cal.App, 525. 

44. N.J.—Southard v. Potts, 22 N. 
J.Law 278. 


45. Ga.—Solomon v. Chapman, 70 S. 
E. 964, 9 Ga. 189. 

24 C.J. p 897*note 92. 

46. S.C.—Copeland v. Todd, 9 S.E. 
341, 30 S.C. 419. 

24 C.J. p 897 note 93. 

47. Conn.—Ives v. Beecher, 52 A. 
746, 75 Conn. 153. 

24 C.J. p 897 note 94. 

48. Conn.—Ives v. Beecher, supra. 

49. Conn.—Ives v. Beecher, supra. 

24 C.J. P 897 note 96. 

50. Ky.—Nourse v. Ramsey, 2 Bibb. 
547. 

N.C.—Moore v. Nowell, 94 N.C. 265. 

Effect of joinder 

The view has been taken that, 
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where the heirs are made parties, the 
action may be regarded as an orig¬ 
inal action.—In re Schwartz, 14 Pa. 
42. 

51. Pa.—In re Schwartz, supra. 

24 C.J. p 897 note 98. 

52. N.C.—Moore v. Nowell, 94 N.C. 
265. * 

53. N.J.—Southard v. Potts, 22 N. 
J.Law 278. 

54. N.J.—Southard v. Potts, supra. 

55. N.Y.—Austin v- Tompkins, 5 N- 
Y.Super. 22. 

56. Va.—Dykes v. Woodhouse, 3 
Rand. 287, *24 Va. 287. 
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erning proceedings for review by appeal or writ 
of error of civil actions .generally or specific rules 
in general conformity thereto, are considered in 
Appeal and Error. 

Examine Pocket Parts for later cases. 

§ 814. Requisites and Proceedings for Trans¬ 
fer of Cause 

Since proceedings for review of actions by or 
against executors or administrators are governed 
by the rules which govern proceedings for review 
of civil actions generally, or specific rules which 
are in close conformity thereto, the requisites and 
proceedings for the transfer of the cause involv¬ 
ing the executor or administrator to the appellate 
court are considered in Appeal and Error §§ 425- 
604 

Examine Pocket Parts for later cases. 

§ 815. Parties 

Since proceedings for review of actions by or 
against executors or administrators are governed 
by the rules which govern proceedings for review 
of civil actions generally or rules which are closely 
analogous, questions relating to parties on appeal 
in actions involving executors or administrators 
are considered in Appeal and Error §§ 391-424. 

Examine Pocket Parts for later cases. 


§816. Presentation and Reservation of 
Grounds of Review 

Since proceedings for review of actions by or 
against executors or administrators are governed 
by the rules applicable in proceedings for review 
of civil actions generally, questions relating to the 
necessity and manner of presentation and reserva¬ 
tion in the lower court of grounds of review in 
actions involving executors or administrators are 
considered in Appeal and Error §§ 228-390. 

Examine Pocket Parts for later cases. 

§ 817. Dismissal or Withdrawal 

The dismissal or withdrawal of appeals in ac¬ 
tions involving executors or administrators, being 
controlled by general rules, is considered in Ap¬ 
peal and Error §§ 1346-1394. 

Examine Pocket Parts for later cases. 

§ 818. Determination and Disposition of 
Cause 

Matters relating to the determination and dis¬ 
position of appeals in actions involving executors 
or administrators are considered in Appeal and Er¬ 
ror §§ 1835-2003. 

Examine Pocket Parts for later cases. 


M. COSTS AND EXPENSES OF LITIGATION 


§819. Costs in General 

In general the right of parties to actions by or 
against executors or administrators to costs depends on 
whether they are successful; and in a proper case a 
successful litigant against the representative may be en¬ 
titled to an extra allowance. In the absence of statute 
the representative of an insolvent estate may not main¬ 
tain an action in forma pauperis. 

In general successful parties to actions by or 
against an executor or administrator are entitled 
to costs; 57 but unsuccessful claimants are not en¬ 
titled to costs, 58 and may in fact be liable for 
costs. 59 Under various circumstances, costs may 
be taxed against the representative personally, see 


infra § 820, or the estate, see infra § 821, and 
where third persons intervene and are unsuccess¬ 
ful the costs may be taxed against them. 60 Where 
a successful claimant is awarded costs, such costs 
will not be permitted to be charged against the 
share of the estate of the successful litigant. 61 

Extra allomance. Where costs have been prop¬ 
erly awarded against a representative personally, 
an extra allowance against him will be allowed un¬ 
der proper circumstances, 62 as in extraordinary or 
difficult cases. 63 A • motion for extra allowance 
when made before the right to recover the ordinary 


57. Ill.—Carboni v. Bartlett, 8 N.E. 
2d 722, 290 Ill.App. 351. 

Ohio.—Koelble v. Runyan, 158 N.E. 
279, 25 Ohio App. 426. 

Suit to construe will 

Costs may be allowed to proper 
parties to a suit by the executor to 
clear up some obscurity in the will. 
—In re Purcell's Estate, 6 A.2d 137, 
125 N.J.Eq. 372. 

58. N.J.—In re Purcell's Estate, su¬ 
pra. 


58. Ohio.—Koelble v. Runyan, 158 
N.E. 279, 25 Ohio App. 426. 

60. Entirely unsuccessful 

Under statute providing that 
where an heir intervenes as requisi- 
tor to seek the rejection of a pre¬ 
viously accepted claim the requisitor 
shall be liable for costs where the 
claim is sustained, the rule is ap¬ 
plicable only where entire or sub¬ 
stantially entire claim is allowed, 
since where claim is sustained in 
part costs are awarded against ad- 
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ministrator.—Koelble v. Runyan, su¬ 
pra. 

61. Iowa.—Manchester v. Loomis, 

198 N.W. 102, 197 Iowa 1049, 

amending opinion 195 N.W. 958, 
197 Iowa 1049. 

Pa.—In re Culhane's Estate, 22 Erie 
Co. 62. 

62. N.T.—Niblo v. Binsse, 31 How. 
Pr. 476. 

*63. N.T.—Weeks v. Coe, 78 N.Y.S. 
477, 76 App.Div. 310. 
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costs in the action has been determined is prema¬ 
ture; 64 and where an action against an adminis¬ 
trator in which plaintiff recovered judgment for a 
sum of money only was tried before a referee there 
can be no extra allowance of costs until the costs 
allowed by the referee have been regularly taxed. 65 

Suits in forma pauperis . While it has been held 
that the privilege conferred by statutes allowing 
suits to be brought in forma pauperis is a personal 
one and that a representative cannot so sue on ac¬ 
count of the insolvency of the estate, 66 except 
where the statute so provides, 67 it has also been 
held, under a statute not expressly mentioning ex¬ 
ecutors or administrators, that he may sue in forma 
pauperis in a case within the statute. 68 

§ 820. - Personal Liability of Representa¬ 

tive 

a. General principles 

b. Actions at law 

c. Suits in equity 

a. General Principles 

The mere fact that a representative appears In an 
action in his representative capacity does not protect him 
from personal liability for costs if he is unsuccessful. 

The mere fact that an executor or administrator 
appears as a party to litigation in his representa¬ 
tive capacity does not protect him from personal 
liability for costs if he is unsuccessful; 69 and 


§ 820 

whether he will be personally liable for costs de¬ 
pends on the facts of each case. 70 

b. Actions at Law 

(1) Actions by representative 

(2) Actions against representative 

(3) Representative having personal in¬ 

terest 

(1) Actions by Representative 

Except in so far as the rule may be modified by 
statute, a representative will not be personally liable for 
costs in an action which he is required to bring in his 
representative capacity,, such as an action accruing in 
decedent’s lifetime, unless he is guilty of bad faith or 
mismanagement; but where the action is on a wrong 
done in his own time or on a contract made with him he 
may be liable even though he sues in his representative 
capacity. 

It is very generally held, in the absence of bad 
faith or mismanagement, that a personal repre¬ 
sentative who sues on a cause of action, which he 
can sue on only in his representative capacity, or¬ 
dinarily, but not necessarily, a cause of action ac¬ 
cruing in decedent’s lifetime, is not personally lia¬ 
ble for costs if he fails in his action. 71 This rule 
has been held to apply to suits commenced by de¬ 
cedent and revived by the representative 72 although 
there is some authority to the contrary, 73 to suits 
by an administrator de bonis non on a note given 
to the administrator in chief in that capacity, for 
goods of the estate, 74 to suits in which the admin- 


64. N.Y.—Mersereau v. Ryerss, 12 
How.Pr. -300. 

65l N.Y.—Lighlfoot v. Davis, 112 
N.Y.S. 289. 

66. Tenn.—McCoy v. Broderick, 3 
Sneed 203. 

W.Va.—Davis v. Bsarah, 163 S.E. 19, 
20, 111 W.Va. 500, citing Corpus 
Juris. 

In New York 

(1) The statute governing mainte¬ 
nance of suit by “poor person,” with 
attorney assigned by the court, was 
held inapplicable to an administra¬ 
trix bringing action for wrongful 
death of her decedent, in view of 
lack of express reference to execu¬ 
tors and administrators.—Fontheim 
v. Third Ave. Ry. Co., 24 N.E.2d 95, 
281 N.Y. 392, denying motion 12 N.- 
Y.S.2d 90, 257 App.Div. 147, appeal 
granted 13 N.Y.S.2d 281, 257 App. 
Div. 948. 

(2) However, it was also held un¬ 
der the same statute that a repre¬ 
sentative could sue as a poor person, 
and under the circumstances of the 
case was entitled so to sue; and it 
was further held that testator's next 
of kin, who would benefit by judg¬ 


ment in action by estate through ex¬ 
ecutor asking leave to sue as poor 
person, need not also qualify as 
poor persons, as they could not 
maintain action as individuals.— 
Pizza v. Circle Coal & Coke Co., 9 
N.Y.S.2d 261, 169 Misc. 897. 

Where representative is sole ben¬ 
eficiary the rule is even stronger.— 
Barbee v. Frazier, 9 Lea (Tenn.) 
348. 

67. Discretionary under statute 
W.Va.—Davis v. Bsarah, 163 S.E. 

19, 111 W.Va. 500. 

68. Estate owning land 

Petitory actions to recover lands, 
coupled with actions to set aside 
sheriffs sales and subsequent con¬ 
veyances thereof, are properly pros¬ 
ecuted in forma pauperis by plain¬ 
tiff as curator of vacant successions 
owning no property except the lands 
involved.—Causey v. Opelousas-St. 
Landry Securities Co., 175 So. 448, 
187 La. 659. 

69. U.S.—In re Butler, D.C.Va., 20 
F.Supp. 995. 

70. U.S.—In re Butler, supra. 

71. U.S.—rn re Butler, D.C.Va., 20 
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F.Supp. 995, applying Virginia 
law. 

24 C.J. p 910 note 4. 

Reasons for rule 

(1) The personal representative, 
not being privy to the original trans¬ 
action, cannot be presumed to have 
a thorough knowledge of the merits 
of the case, and consequently should 
not be required to pay the costs him¬ 
self.—In re Butler, supra—24 C.J. 
p 911 note 5. 

(2) It has been observed that 
‘‘few administrators would take the 
risks of suit, if they were required 
to pay the costs if unsuccessful and 
estates would thus often suffer by 
reason of their rights not being 
properly enforced.” 

Or.—De Bow v. Wollenberg, 96 P. 

536, 97 P. 717, 52 Or. 404. 

Pa.—Smith’s Estate, 11 Pa.Co. 448. 

72. Mass.—Brooks v. Stevens, 2 
Pick. 68. 

N.C.—Arrington v. Coleman, 5 N.C. 

102 . 

73. Conn.—Clark v. Higgins, 2 Root 
398. 

74. Ala.—Stewart v. Hood, 10 Ala. 
■600. 
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istrator has been removed before judgment, 75 to 
proceedings in error in an action brought by the 
personal representative to recover a debt due his 
intestate, 76 and to an appeal taken by decedent 
and prosecuted by his executor. 77 Moreover, the 
rule has been held to apply even though the suit 
is terminated by nonsuit or default, 76 except where 
the representative is guilty of lack of diligence, 
as where no excuse is shown; 79 and if the rep¬ 
resentative has acted in good faith in bringing the 
suit he will be permitted to discontinue without 
paying costs on discovering that he has no cause 
of action. 80 If the personal representative is suc¬ 
cessful in his action, he is not personally liable 
for costs where defendant proves insolvent. 81 

However, notwithstanding suit is necessarily 
brought by the personal representative in his ca¬ 
pacity as such, he will, if unsuccessful, be person¬ 
ally liable for costs where the suit is vexatious or 
wanton 82 or known by him to be groundless, 83 
where his prosecution of the suit is without the 
care and inquiry which ordinary prudence would 
have suggested, 84 where he sues in a representa¬ 
tive capacity without legal authority to do so 85 or 
unnecessarily takes an appeal, 86 or where he is 
otherwise guilty of some impropriety or irregular¬ 


ity. 87 Moreover it is very generally held that the 
exemption of a personal representative from liabil¬ 
ity for defendant's costs is not an exemption from 
the obligation of his own contracts, or a privi¬ 
lege to procure gratuitous services; in other words, 
he must pay his own costs. 88 

On the other hand, where a personal representa¬ 
tive brings suit on a cause of action accruing after 
decedent’s death, that is, on a contract made with 
himself or for a wrong done to the estate in his 
possession, he is personally liable for costs if he 
fails in his action, 89 even though he sues in his 
representative capacity. 90 It has been held that 
even though the representative is successful in his 
action, he, and not the estate, is liable for costs on 
failure to collect them from defendant. 91 

Under special statutes. The trend of statutes 
expressly controlling the question of the personal 
liability of executors and administrators is, in gen¬ 
eral, in conformity with the principles stated 
above. 92 Thus, under statutes to that effect, it 
has been held that costs may not be chargeable to 
the representative personally in the absence of mis¬ 
management or bad faith, 93 and that a representa¬ 
tive who prosecutes an action in the right of de- 


75. N.Y.—Baxter v. Davis, 3 Abb. 
Pr.N.S. 249. 

761 2ST.Y.—Gleason v. Clark, 1 Wend. 
303. 

77. Va.—Hudson v. Ross. 1 Wash. 
74, 1 Va. 74. 

78. N.J.—Ellis v. Pennsylvania R. 
Co., 101 A. 415, 90 N.J.Law 349. 

24 C.J. p 911 note 9. 

79. N.Y.—How v. Taylor, 1 Wend. 
34. 

24 C.J. p 912 note 22. 

Xiike interlocutory order 

This type of case is in principle 
like an interlocutory order for the 
payment of costs on some default 
or motion.—PillsbuTy v. Hibbard, 10 
N.H. 224. 

80. 1ST.Y.—Fowler v. Starr, 3 Den. 
164. 

24 C.J. p 911 note 10. 

81. Ga.—Janes v. Robinson, DudL 
P 1. 

82. U.S.—In re Butler, D.C.Va. f 20 
F.Supp. 995. 

24 C.J. p 911 note 16. 

83. U.S.—In re Butler, supra, 

24 C.J. p 911 note 17. 

84. Pa.—Pennypacker’s Appeal, 57 
Pa. 114. 

85. Mo.—Lewis v. McCabe, 16 Mo. 
App. 398. 

N.Y.—Baldwin v. Rice, 89 N.Y.S. 
743, 44 Misc. 74. 


86. N.J.—Beatty v. Cory Universal- 
ist Soc., 39 N.J.Eq. 452. 

87. Mo.—Garr v. Harding:, 45 Mo. 
App. 618. 

Improper sale 

The costs of an attempt by an 
executrix to compel her coexecu- 
i trix to join in a conveyance of real 
estate improperly sold by the former 
to her husband must be borne by her 
and not by the estate.—Schafer’s 
Estate, 10 Pa.Co. 100. 

Allowance of fraudulent demand 
Where the representative seeks 
. the allowance of a fraudulent de¬ 
mand in his own behalf on final 
settlement and the heirs prevail in 
resisting- the demand, costs should 
be taxed against him personally and 
not against the estate.—Garr v. 
Harding, 45 Mo.App. 618. 

Irregularity in default judgment 
Where a default judgment in favor 
of the representative is set aside 
by motion for irregularity, he will 
be ordered to pay the costs of the 
motion.—Varick v. Bodine, 3 Hill, 
N.Y., 444. 

88. Miss.—Campbell v. Doyle, 57 
Miss. 292. 

24 C.J. p 911 note 7. 

,89. U.S.—In re Butler, D.C.Va., 20 

F.Supp. 995. 

24 C.J. p 912 note 26. 

Reason for rule is said to be that, 
inasmuch, as the . personal represents 
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ative is a party to the transaction, 
he is presumed to know all about it, 
and to act on his own responsibility, 
and therefore should not be per¬ 
mitted to burden the estate with 
costs in case of failure.—Lynch v. 
Webster, 23 A. 27, 17 R.L 513, 14 
L.R.A. 696. 

Earlier decisions 

(1) Some of the early decisions 
held that plaintiff's liability to costs 
depended on the question whether 
the money recovered would be as¬ 
sets or not.—Hutchinson v. Gamble, 
12 Ala. 36—24 C.J. p 912 note 30. 

(2) However, this doctrine has 
long since been exploded and was 
contrary to older authorities than 
those by which it was set up.—Nor- 
cross v. Bolton, 16 N.J.Law 310. 

90. U.S.—In re Butler, D.C.Va., 20 
F.Supp. 995. 

The true rule has been held to be 

that if it is not nceessary for plain¬ 
tiff to name himself as executor or 
administrator he shall pay costs.— 
Norcross v. Bolton, 16 N.J.Law 310. 

91. Ga.—Daniel v. Hollingshead, 16 
Ga. 190. 

92. Various statutes discussed 
U.S.—In re Butler, D.C.Va., 20 F. 

Supp. 995. 

93. CaL—Van Denburgh v. Good- 
fellow, 120 P.2d, 29, prior opin¬ 
ion, App., 112 P.2(d 949.. 
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cedent is exempt from costs. 94 

In some jurisdictions, under statutes abolishing 
the distinction between actions which the repre¬ 
sentative must bring in his representative capacity 
and actions which he may bring in his individual 
capacity, the rules elsewhere accepted have been 
modified 95 so as to render a personal representa¬ 
tive personally liable for costs where he is unsuc¬ 
cessful in an action prosecuted by him, 96 at least 
when the court so directs, deeming such action 
proper because of his conduct with relation to the 
action. 97 However, under some of these statutes 
a personal representative, after payment, may 
charge the amount in his account of administra¬ 
tion to be allowed or not as it may appear to the 
judge of probate that the suit was discreet or oth¬ 
erwise; 98 and under others the personal repre¬ 
sentative is entitled to an allowance for the costs 
if the court awarding them certifies that there 
were probable grounds for instituting the action 
in which the costs were awarded, but not other¬ 
wise. 99 A special administrator in whose name 
a suit is brought is sometimes specially exempted 
from liability for costs. 1 

(2) Actions against Representative 

(a) In general 

(b) Under special statutes 

(a) In General 

In general a representative unsuccessfully defending 
an action brought against him in his official capacity 
will not be liable personally for costs except where he 
is guilty of improper conduct or where the assets are in¬ 
sufficient to satisfy costs. 

The general rule is that where a representative 
unsuccessfully defends an action against the es¬ 
tate, or against himself in his official capacity, the 


estate, and not the representative personally, will 
be liable for costs. 2 The representative may, how¬ 
ever, be liable personally for costs where he has 
pleaded a false plea, 3 as where he sets up new 
matter in avoidance of the action and fails in sup¬ 
porting it, 4 or where he is guilty of a devastavit, 5 
or of mismanagement, misconduct, or fraud. 6 It 
is also held, in some cases, that if the assets of the 
estate are insufficient to satisfy the costs of an ac¬ 
tion successfully prosecuted to judgment against a 
personal representative they are to be levied out of 
his individual estate. 7 Moreover, where an action 
is brought against the representative individually 
and he makes no motion to be substituted as ex¬ 
ecutor, he may be held liable for costs personally. 8 

It has l)een held that the court may, in its discre¬ 
tion, and without making any particular finding of 
bad faith or mismanagement, assess costs against 
the representative personally in an action oil a 
claim which he has refused to pay. 9 

(b) Under Special Statutes 

Where statutes so provide, costs may be taxed 
against the representative individually where the speci¬ 
fied grounds appear and other requirements are met. To 
render the representative liable for costs for unreason¬ 
able resistance to the payment of a claim, under stat¬ 
ute to that effect, the claim must have been properly 
presented, the judge or referee must certify to the un¬ 
reasonable resistance, and the action must not be com¬ 
menced before the expiration of the time for the repre¬ 
sentative to consent to refer the claim. 

Under statutes to that effect, costs may be taxed 
individually, as against a personal representative 
who is sued in his representative capacity, for his 
unreasonable resistance to or neglect to pay the 
claim, refusal to refer the matter in controversy, or 
failure to file a written consent that a rejected 
claim be heard and determined by the surrogate 


94. Representative substituted for 
decedent 

N.J.—Miller v. Stieglitz, 168 A. 839, 
11 N.J.Misc. 927. 

95. Cal.—Reay v. Butler, 33 P. 1134, 
99 Cal. 477. 

24 C.J. p 913 note 34. 

96- Vt.—O’Hear v. Skeeles, 22 Vt. 
152. 

24 C.J. p 913 note 35. 

97. N.Y.—Dunphy v. Callahan, 110 
N’.Y.S. 179, 126 App.Div. 11. 

24 C.J. p 913 note 36. 

98. Cal.—Meyer v. O’Rourke, 88 P. 
706, 150 Cal. 177. 

24 C.J. p 913 note 37. 

99. IV^d.—Beachley v. Bollinger, 86 
A. 135, 119 Md. 151. 

24 C.J. p 913 note 38. 

1- Ark.-—Driver v. Hayes, 9 S.W. 
833, 51 Ark. 82. 

34 C.J.S.—59 


2. S.C.—Brannon v. Woodward, 178 
S.E. 249, 175 S.C. 1. 

24 C.J. p 913 note 41. 

3. N.Y.—Pierson v. Evans, 1 Wend. 
30. 

24 C.J. p 913 note 42. 

4. N.Y.—Pierson v. Evans, supra. 

5. Ky.—Scroggin v. Scroggin, 1 J. 
J.Marsh. 362. 

6. Ill.—In re Corrington, 16 N.E. 
252, 124 Ill. 363. 

24 C.J. p 913 note 45. 

Repudiation of trust 

In a case where, in a suit to set 
aside deeds and a bill of sale 
brought against a defendant in his 
representative capacity as adminis¬ 
trator, it appeared that defendant 
took the instruments with actual 
knowledge of the purpose for which 
they were given, knowing that they 
.were intended to convey in trust 
only, and that he repudiated the 
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trust, it was held that the court 
properly taxed costs against him in¬ 
dividually on decreeing a cancella¬ 
tion of the instruments.—De Bow 
v. Wollenberg, 96 P. 536, 97 P. 717, 
52 Or. 404. . 

Liability of other parties 

Costs were improperly allowed 
against estate and associate attor¬ 
neys who refused to join in action 
of attorney against executrix who 
had fraudulently procured distribu¬ 
tion to herself and discharge to de¬ 
feat attorney's claim.—Platnauer v. 
Forni, 21 P.2d 638, 131 Cal.App. 393. 

7. Ind.—Phipps v. Addison, 7 
Blackf. 375. 

24 C.J. p 913 note 46. 

8. Wis.—Hudson v. First Trust Co. 
in Oshkosh, 228 N.W. 121, 200 Wis. 
220 . 

9. Cal.—Title Insurance & Trust 
Co. v. Gould, 191 P. 556, 47 Cal. 
App. 533. 
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on settlement of the representative’s accounts. 10 
If any one of the statutory grounds is established, 
a case is made for the award of costs, 11 provided 
the statutory prerequisites have been met; but un¬ 
less one of these grounds is fairly estaolished costs 
cannot be awarded against the representative per¬ 
sonally. 12 

Such statutes have been held not to apply to an 
action against a personal representative on a con¬ 
tract made by himself, 13 to an action brought 
against deceased in his lifetime and revived after 
his death, 14 to a proceeding to subject a personal 
representative to liability for misapplication of as¬ 
sets, 15 or to an action by a sheriff against an ex¬ 
ecutor in aid of an attachment against the dis¬ 
tributive share of a legatee, such action being in¬ 
dependent of any matters concerning the adminis¬ 
tration. 16 

What constitutes unreasonable resistance of 
claim. A personal representative cannot be said 
to have unreasonably resisted a claim within the 
meaning of the statutes merely because his defense 
failed, 17 or because plaintiff recovers the full 
amount of his demand; 13 and a fortiori he is not 
chargeable with an unreasonable resistance where 
he succeeds in obtaining a material reduction of 
the claim. 19 There is no unreasonable resistance 
such as will give basis for the personal liability 


for costs where his refusal to pay the claim is based 
on the ground that he has no assets, 20 where it 
appears that his defense would probably have been 
successful, if at the trial he could have procured 
his witness, 21 where suit on a claim is commenced 
before the representative has a reasonable time to 
examine it, 22 where resistance is made under ad¬ 
vice of counsel, 23 or where the credit was original¬ 
ly given and the amount charged to a third per¬ 
son, but it appeared on the hearing to be for the 
benefit of decedent. 24 Where before the expira¬ 
tion of the period allowed for the payment of debts 
suit is brought on a claim which he has promised 
to pay, the conclusion of unreasonable resistance 
is not warranted merely because when sued after 
promise to pay he disputes his liability to the 
action in his representative capacity. 25 

On the other hand, the representative is guilty of 
an unreasonable resistance where the defense is 
instituted merely for the purpose of delaying pay¬ 
ment rather than in the expectation of defeating 
a recovery, 26 where the question of law involved 
was simple and had been held against him by an 
appellate court and the expenses of further litiga¬ 
tion were likely to amount to considerably more 
than the claim itself, 27 where the only witness as 
to the fact in issue was at all times known and 
available for questioning, 23 or where there was 
no defense on the merits against the claim and the 


10. N.Y.—Pauley v. Millspaugh, 88 
N.Y.S. 565, 95 App.Div. 208. 

24 C.J. p 913 note 48. 

11. N.Y.—Pauley v. Millspaugh, su¬ 
pra. 

24 C.J. p 914 note 55. 

12. N.Y.—Corcoran v. Kennedy, 163 
N.Y.S. 703, 177 App.Div. 63. 

24 C.J. p 917 note 57. 

Costs of appeal and retrial 
As against the contention that the 
protection of the statute applied to 
the trial only and not to appeals 
and retrials, it was held that in 
cases not within the statute the 
representative is entitled, free from 
personal liability for costs, to one 
lawful trial which must be a bind¬ 
ing one, sufficient to stand the test 
of an appeal if one be taken.—Ben¬ 
jamin v. Ver Nooy, 61 N.E. 971, 168 
N.Y. 578, reversing order 55 N.Y.S. 
796, 36 App.Div. 581. 

13. N.Y.—O'Brien v. Jackson, 58 N. 

Y.S. 1044, 42 , App.Div. 171, re¬ 

versed on other grounds 60 N.E. 
238, 167 N.Y. 31—Smith v. Patten, 
9 Abb.Pr.,N.S., 205. 

14. N.Y.—Benedict v. Caffe, 10 N. 
Y.Super. 669. 

24 C.J. p 914 note 51. 

IS* N.C.—Valentine v. Britton, 37 
S.E. 74, 127 N.C. 57. 


f 16. N.Y.—Dunn v. Arkenburgh, 59 
N.E. 1122, 165 N.Y. 669, affirming 
62 N.Y.S. 861, 48 App.Div. 518. 

17. N.Y.—Bosworth v. Kinghorn, 87 
N.Y.S. 983, 94 App.Div. 187, af¬ 
firmed 72 N.E. 1139, 179 N.Y. 590. 

24 C.J. p 914 note 59. 

Excessive payments of interest 
Where interest in excess of the 
legal rate has been paid voluntarily, 
without any agreement, on certain 
notes, so that a question arose 
whether the notes were usurious, or 
whether the excess payments of in¬ 
terest should not be credited on the 
principal, the administrators of the 
maker of the notes are justified in 
resisting payment, so as to procure 
the determination of the question 
by the court, and costs should not 
be awarded to the holder of the 
notes on procuring judgment against 
the administrators for the amount 
thereof.—Bosworth v. Kinghorn, su¬ 
pra. 

18, N.Y.—Ehrenreich v. Lichten- 
berg, 60 N.Y.S. 513, 29 Misc. 305. 

24 C.J. p 914 note 60. 

19- N.Y.—Johnson v. Myers, 9 N. 

E. 55, 103 N.Y. 666. 

24 C.J. p 914 note 61. 

20. N.Y.—Bullock v. Bogardus, 1 
Den. 276. 


21. N.Y.—Stephenson v. Clark, 12 
How.Pr. 282. 

22. N.Y.—Buckhout v. Hunt, 16 
How.Pr. -407. 

24 C.J. p 914 note 64. 

23- N.Y.—Proude v. Whiton, 15 
How.Pr. 304. 

Contra Curtis v. Poppino, 2 How.Pr. 
182. 

24. N.Y.—Comstock v. Olmstead, 6 
How.Pr. 77. 

25. N.Y.—Patterson v. Buchanan, 

58 N.Y.S. 179, 29 N.Y.Civ.Proc. 

238, 40 App.Div. 493. 

26. N.Y.—Boyd v. Wilkin, 23 How. 
Pr. 137. 

27. N.Y.'—Gross v. Moore, 43 N.Y. 
S. 945, 14 App.Div. 353. 

28. Action on note 

Where, in an action against execu¬ 
tors on a note indorsed by testator, 
the only question litigated was 
whether testator had waived pro¬ 
test, and such fact was established 
by a son of testator who was also 
the father of the executor and broth¬ 
er of the executrix, whose testimony 
was not disputed, and whose where¬ 
abouts were at all times known to 
defendants, a finding that payment 
was "unreasonably resisted" was 
warranted.—Pauley v. Millspaugh, 
88 N.Y.S. 565, 95 App.Div. 208. 
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only issue presented was a technical one. 29 

Prerequisites to allowance. Under the statutes 
under consideration costs cannot be recovered in a 
suit against the personal representative unless the 
claim in suit was presented, in writing, 20 within 
the time prescribed by statute. 31 To entitle a 
plaintiff to costs it must appear that the demand 
which had been presented for payment, or which 
plaintiff had offered to refer, was substantially the 
same as that on which the recovery was had; 22 
and if plaintiff should serve a bill of particulars 
claiming other demands it seems that he would 
lose his costs, 33 unless no attempt was made to give 
evidence with regard to such other claims. 34 
Where the claim presented is based on a special 
contract for work and labor, and a recovery had 
for a considerably less sum on a quantum meruit, 
plaintiff is not entitled to costs. 35 On the other 
hand, the fact that the amount claimed in the ac¬ 
count as presented was larger than the amount 
named in the complaint and much larger than that 
recovered will not prevent a recovery of costs 
where it is for the same services and disburse¬ 
ments and the representative is in no way misled 
or prejudiced by the amount. 36 If claimant has 
precluded himself from recovering costs against 
the administrator in an action on a claim he cannot 


recover costs against a defendant other than the 
personal representative who was surety for dece¬ 
dent on the claim sued on. 37 

The fact that executors or administrators have 
never advertised for the presentment of claims 
does not entitle a creditor to recover costs in a 
suit brought against them, 38 nor does it prevent 
an allowance of costs, if the claim has been duly 
presented and one of the grounds for allowance 
of costs provided by statute is shown. 39 

Under statutes providing that, where an action 
on a claim against a decedent’s estate is brought 
in the supreme court, it is necessary to entitle 
claimant to costs for the judge or referee to cer¬ 
tify that payment of the claim was unreasonably re¬ 
sisted or neglected, such certificate is indispensable, 
and the allowance of costs to plaintiff without such 
certificate having been made is erroneous, 40 unless 
it is waived by stipulation. 41 However, such stat¬ 
ute does not apply to an award of costs on ap¬ 
peal; 42 and where the appellate court is author¬ 
ized to make new findings and enter judgment for 
the other party it takes the place of the trial court 
and can decide for itself whether the claim was 
unreasonably resisted or neglected. 43 Moreover 
the certificate is required only for the recovery of 


29- N.Y.—Hewlett v. Van Voorhis, 
189 N.Y.S. 27, 197 App.Div. 362, 
denying motion 187 N.Y.S. 533, 196 
App.Div. 322, and affirmed 135 N. 
E. 952, 233 N.Y. 642. 

Whether claim was "barred by the 
short statutes of limitation.—Gard¬ 
ner v. Pitcher, 95 N.Y.S. 678, 109 
App.Div. 106, 17 N.Y.Ann.Cas. 259, 
affirmed 77 N.E. 1187, 185 N.Y. 534. 

30- N.Y.—Wells v. Disbrow, 20 N. 
Y.S. 518—King v. Todd, 15 N.Y. 
S. 156. 

31. N.Y.—Nichols v. Moloughney, 
82 N.Y.S. 949, 85 App.Div. 1. 

24 C.J. p 915 note 73. 

Unreasonable resistance as affecting 
rule 

The fact that the payment of the 
claim had been unreasonably re¬ 
sisted does not alter the rule, as 
presentation within the time limited 
and unreasonable resistance of the 
claim must concur to authorize an 
allowance of costs.—Domeyer v. 
Hoes, 90 N.Y.S. 1074, 99 App.Div. 
294—Clarkson v. Root, 18 Abb.N. 
Cas., N.Y., 462. 

Prior to publication of notice 

There is no restriction, under this 
rule, to the effect that claims may 
not be presented prior to the pub¬ 
lication of the notice to creditors, 
because claims may be presented at 
any time after personal representa¬ 


tives qualify and enter on their du¬ 
ties.—Field v. Field, 77 N.Y. 294. 

32. N.Y.—Genet v. Binsse, 3 Daly 
239. 

24 C.J. p 915 note 76. 

33. N.Y.—Hartshorne v. King, 1 
Den. 674. 

34. N.Y.—Hartshorne v. King, su¬ 
pra. 

35. N.Y.—Wallace v. Markham, 1 
Den. 671. 

36. N.Y.—Carter v. Beckwith, 10 N. 
E. 350, 104 N.Y. 236. 

24 C.J, p 915 note 79. 

37. Ohio.—Rhodes v. Doggett, 2 

Ohio Dec. (Reprint) 451, 3 West. 
L.J. 134. 

38. N.Y.—Bullock v. Bogardus, 1 
Den. 270. 

24 C.J. p 915 note 82. 

39. N.Y.—Clark v. Post, 45 Hun 
265, reversed on other grounds 20 
N.E. 573, 113 N.Y. 17—Brinker v. 
Loomis, 5 N.Y.St. 430, 43 Hun 247. 

40. N.Y.—Brackett v. Smith, 273 N. 

Y.S. 208, 242 App.Div. 711, af¬ 

firmed 195 N.E. 167, 266 N.Y. 491 
—Strong v. Swift, 187 N.Y.S. 570. 

24 C.J. p 417 note 61, p 915 note 85. 
Bight to certificate 

Plaintiff is entitled to a certificate 
such as the statute prescribes where 
the facts warranting it exist.—Dem- 
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arest v. Smith, 127 N.Y.S. 659, 143 
App.Div. 104. 

Porm and sufficiency of certificate 

(1) A certificate by a referee that 
plaintiff is entitled to recover a sum 
"with the usual costs and disburse¬ 
ments” is not sufficient.—Lounsbury 
v. Sherwood, 65 N.Y.S. 676, 53 App. 
Div. 318. 

(2) A certificate is not defective 
because it states that payment of 
the claim was unreasonably resisted 
and neglected "and” defendant did 
not file the consent to have it de¬ 
termined on the settlement of his 
accounts instead of stating the two 
grounds in the disjunctive.—Pauley 
v. Millspaugh, 88 N.Y.S. 565, 95 App. 
Div. 208, 210—24 C.J. p 916 note 90. 
Effect of certificate 

The certificate of the referee be¬ 
fore whom the trial took place that 
before the action was commenced 
the executor refused to refer the 
claim is prima facie conclusive on 
the court.—Ely v. Taylor, 4 2 Hun, 
N.Y., 205. 

41. N.Y.—Nellis v. DuesleT, 18 N. 
Y.S. 315. 

42. N.Y.—Hewlett v. Van Voorhis, 
189 N.Y.S. 27, 197 App.Div. 362, 
■denying motion 187 N.Y.S. 533, 
196 App.Div. 322. 

43. N.Y.—Hewlett v. Van Voorhis. 
supra. 
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costs and not of disbursements. 44 

If claimant commences his action before the ex¬ 
piration of the time allowed the representative by 
statute for filing his consent to refer the claim to 
the surrogate, he waives his right to costs. 45 Aft¬ 
er the action has been commenced the filing of the 
consent specified by the statute would be a useless 
formality. 46 On the other hand, if claimant brings 
his action after the expiration of the statutory 
period for filing the consent, and he recovers judg¬ 
ment, he will bo entitled to costs, although the ac¬ 
tion was commenced before the expiration of the 
statutory period within which he must have brought 
his action. 47 

(3) Representative Having Personal Inter¬ 
est 

The fact that a representative has a personal in¬ 
terest in a suit which it was his duty to bring in his 
representative capacity will not per se render him per¬ 
sonally liable for costs; but he may be liable for costs 
where the litigation is for his own interest, the estate 
being only incidentally interested. 

The mere fact that a representative is personal¬ 
ly interested in a suit brought by him in his repre¬ 
sentative capacity will not render him personally 
liable for costs in case the suit is unsuccessful if 
the suit was one which it was his duty to bring 
in a representative capacity and he was not guilty 
of mismanagement or bad faith. 48 However, rep¬ 
resentatives have been held personally liable for 
costs where they unsuccessfully litigated matters 
for their own interests, with the estate only in¬ 
cidentally interested, 49 as where they contested for 


their own interests the claims of heirs; 50 and 
where an executrix who is also a legatee appeals 
from a judgment in her individual capacity as leg¬ 
atee she cannot claim the benefit of a statute pro¬ 
viding that costs shall be taxed against an executor 
personally only in case of mismanagement or bad 
faith. 51 The personal representative does not rep¬ 
resent the estate where he resists an attack on his 
settlement, and hence costs are properly taxed 
against him personally; 52 and the same is true of 
a representative who resists a suit by a beneficiary 
for the termination of his trust. 53 In a probate 
proceeding to set aside an order for the sale of 
real estate and for the removal of the administra¬ 
tor, the parties unsuccessfully opposing the grant¬ 
ing of such relief were properly charged with a 
portion of the costs. 54 

Representative as sole beneficiary. A representa¬ 
tive who was the sole beneficiary of the estate has 
been held personally liable for costs, where he was 
unsuccessful in an action for the decedent's wrong¬ 
ful death, and the estate was insolvent. 55 

c. Suits in Equity 

In equity costs are In the discretion of the court. 
Ordinarily, however, the representative will not be per¬ 
sonally liable for costs where he instituted suit or in¬ 
terposed a defense in good faith. 

In suits brought by or against personal repre¬ 
sentatives in a court of equity costs are always in 
the discretion of the court. 56 Ordinarily, how¬ 
ever, if the representative is unsuccessful in a 
suit brought by him in good faith he is not per¬ 
sonally liable for costs, 57 although the bill is dis- 


44. N.Y.—Bounsbury v. Sherwood, 
65 N.Y.S. 676, 53 App.Div. 318. 

24 C.J. p 417 note 62. 

45. N.Y.—Pauley v. Millspaugh, 88 
N.Y.S. 565, 95 App.Div. 208. 

24 C.J. p 916 note 92. 

48. N.Y.—Hart v. Hart, 61 N.Y.S. 

131, 45 AppJDiv. 280. 

47. N.Y.—De Kalb Ave. M. E. 
Church v. Kelk, 62 N.Y.S. 393, 30 
Misc. 367. 

48. N.Y.—Hone v. De Peyster, 13 
N.E. 778, 106 N.Y. 645, reversing 
44 Hun 487—Finley v. Jones, -6 
Barb. 229. 

49. Debts owed executor personally 
On successful appeal of defend¬ 
ants in action instituted in name 
of plaintiff individually and as ex¬ 
ecutor, where action was in fact in¬ 
stituted and maintained for benefit 
of plaintiff individually who sought 
judgment against defendants for 
debts owed plaintiff individually and 
sought to charge defendants' dis¬ 
tributive shares under will, and 
plaintiff as executor was only in- 
eidentally interested in the outcome, 


costs were required to be taxed 
against plaintiff individually.—Rob¬ 
ertson v. Robertson, 11 S.E.2d 318, 
218 N.C. 44 7. 

50. N.Y.—Rooney v. Bodkin, 87 N.Y. 
S. 800, 93 App.Div. 431. 

24 C.J. p 916 note 96. 

Refusal to give possession 

Where executors who had no du¬ 
ties to perform in connection with 
certain property insisted on a right 
to act therein to the disadvantage of 
the devisee, and in violation of her 
legal rights, in refusing to give 
possession, they were acting person¬ 
ally, and were individually chargeable 
with the costs of an action by her 
to enforce her rights.—Rooney v. 
Bodkin, 87 N.Y.S* 800, 93 App.Div. 
431. 

51. N.Y.—Gardner v. Gardner, 6 
Paige 455. 

Wis.—Roberts v. Lamberton, 94 N.W. 
650; 117 Wis. 634. 

52. Ark.—Stricklin v. Galloway, 143 
S.W. 1083, 102 Ark. 142. 

53. Tex.—Danius v. Fletcher, Civ. 
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[ App., 99 S.W. 169, reversed on oth¬ 
er grounds 101 S.W. 1076, 100 Tex. 
550. 

54. Iowa.—Brunk v. Brunk, 137 N.W. 
1065, 157 Iowa 51. 

55. Tenn.—Bennett v. Volunteer 
State Life Ins. Co., 5 Tenn.Civ.App. 
710. 

56. N.J.—Walton v. Taylor, 79 A. 
437, 78 N.J.Eq. 266. 

24 C.J. p 916 note 2. 

57. N.Y.—Corcoran v. Kennedy, 163 
N.Y.S. 703. 

24 C.J. p 916 note 3. 

Right of defendant to costs 
Where defendant, by seeking to 
sustain gift of canceled mortgage 
as compensation for services ren¬ 
dered to testator and by also bring¬ 
ing action at law for services, drove 
executors to bill to restore mortgage 
in sheer self-defense, he was not en¬ 
titled , to costs, notwithstanding bill 
was dismissed.-;—Wade v. Cox, 172 A. 
215, 115 N.J.Eq. 608. 



34 C.J.S. EXECUTORS AND 

missed on the merits. 58 On the other hand, he 
will be personally liable in case he brings a vexa¬ 
tious and groundless suit, 59 or where he sues wan¬ 
tonly or is guilty of some willful default. 60 So, 
where an executor institutes proceedings to be re¬ 
lieved from the amount charged against him in his 
final accounting, on his being refused relief, he is 
liable to pay costs, although he also asks incidental¬ 
ly for a construction of the will; 61 and where the 
bill is brought merely in defense of a suit at law 
a representative will not, in case of failure, be 
excused from costs in the court of equity in a case 
where costs would be given against him in the ac¬ 
tion at law. 62 He should not be allowed costs in 
a cause instituted by him for the purpose of having 
the instructions of the court on questions which 
with reasonable certainty may be solved by coun¬ 
sel, or where they are incurred by making unneces¬ 
sary parties. 63 

In suits brought against a personal representa¬ 
tive in his capacity as such he is not personally 
liable for costs on failure of his defense, provid¬ 
ed it was interposed in good faith. 64 However, 
he will be personally liable where he has inter¬ 
posed a vexatious or groundless defense, 65 or 
through his neglect the estate has lost debts; 66 and 
an executor who makes costs by relying on an un¬ 
reasonable objection is personally chargeable there¬ 
with. 67 Where demands against the representative 
individually and against him in his representative 
capacity have, with his consent, been contested in 
a single suit, in which he has been unsuccessful, the 
court will not discriminate as to costs, but will 
charge the entire amount against him personally. 68 
On settlement of an estate, executors should be 
charged individually with the costs of suit where 
they have permitted a great and unwarrantable de¬ 
lay in the final settlement of their accounts. 69 

A representative may be held liable for costs 
where costs are taxed against- him in his repre¬ 
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sentative capacity and there are not sufficient funds 
in the estate to pay the costs. 70 

Costs on appeal. Where a representative, for 
his own benefit, appeals from a judgment favorable 
to the estate, he, individually, should bear the costs 
of the unsuccessful appeal. 71 

§ 821. - Liability of Estate 

a. Actions at law 

b. Suits in equity 

a. Actions at Law 

In general, in actions by or against a personal repre¬ 
sentative in his representative capacity, in which he is 
unsuccessful, the estate is chargeable with costs. How¬ 
ever, under statutes, whether a claimant will be en¬ 
titled to costs may depend on the time of instituting the 
action, the amount of recovery, or whether the claim has 
been properly presented for allowance. 

Where an action is brought by a personal repre¬ 
sentative necessarily in his representative capacity 
and is unsuccessful, judgment for costs must be 
rendered against him in his representative capacity 
to be satisfied out of the assets of the estate, 72 ex¬ 
cept, as appears in § 820 b supra, where he has 
by his own acts made himself personally liable, 
or the action accrued in his own time. However, 
where an administrator fails in a suit brought by 
him at the procurement of a nominal defendant 
for such defendant’s benefit and not for the benefit 
, of the estate, the costs should be taxed against such 
defendant. 73 Under a statute authorizing action 
by the representative for damages for the wrong¬ 
ful death of the deceased, and providing that the 
proceeds of such action not be subject to the debts 
and expenses of the administration, it has been 
held that costs cannot be taxed against the estate 
k where the representative is unsuccessful. 74 

Where the administrators of two estates join in 
an appeal, it is error to charge all the expenses nec- 


58. N.Y.—Roosevelt v. Ellithorp, 10 
Paige 415. 

59. N.J.—Shepherd v. McClain, is N. 
J.Eq. 128. 

24 C.J. p 916 note 6. 

60. Ky.—Peyton v. McDowell, 3 
Dana 314. 

61. N.J.—Beatty v. Cory Universa- 
liast Soc., 39 N.J.Eq. 452, reversed 
on other grounds 41 N.J.Eq. 563. 

62. N.Y.—Manny v. Phillips, 1 Paige 
472. 

63. N.CL—Colson v. Martin, 62 N.C. 
125. 

6ft. N.Y.—Corcoran v. Kennedy, 163 
N.Y.S. 703. 

24 C-J, p note 10. 


65. Md.—Lee v. Pindle, 12 Gill & J. 
288. 

Mich.—Campau v. Campau, 25 Mich. 
127. 

66. Va.—Sorrel v. Procter, 4 Hen! & 
M. 431, 14 Va. 431. 

67. Ky.—Lair v. Keys, 1 Ky.Op. 599. 
N.C.—Benick v. Bowman, 56 N.C. 314. 
66. N.Y.—Hunn v. Norton, Hopk. 344. 

69. N.J.—Egerton v. Egerton, 17 N. 
J.Eq. 419. 

24 C.J. p 917 note 15. 

70. Reason for rule 

“It is a salutary restraint upon 
them, and well calculated to guard 
the estates of deceased persons 
against heedless expense in unjustifia¬ 
ble litigation. If an administrator 
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does not have sufficient assets of the 
deceased in his hands to indemnify 
him for costs that may be awarded 
against him, he can require indemnity 
from those for whose benefit he is 
prosecuting, or abstain from litigat¬ 
ing doubtful claims.”—Page v. Cave, 
111 A. 398, 400, 94 Vt. 306. 

71. Md.—Pope v. Safe Deposit & 
Trust Co., 161 A. 404, 163 Md- 239. 

72. Ill.—Carboni v. Bartlett, 8 N.E. 
2d 722, 290 Ill.App. 351. 

24 C.J. p 917 note 1$. 

73. Okl.—Scott v. Pittman, 132 P. 
491, 37 Okl. 470. 

74. Ala.—Kuykendall v. Edmondson, 
87 So. 882, 205 Ala. 265. 
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essarily incurred thereby to one estate. 75 

Except as the rule may be affected by statute, 
where an action is brought against a personal rep¬ 
resentative as such, and he makes an unsuccessful 
defense, the assets of the estate in the hands of 
the executor will be liable for the costs, 75 at least 
to the extent that there are assets in the repre¬ 
sentative’s hands, 77 except where the representa¬ 
tive so acts as to render himself personally liable, 
see supra § 820. Where a suit is begun against ex¬ 
ecutors without a presentation of the claim, and 
the executors find the claim to be just, and confess 
the demand within the time to appear and plead 
to the merits, there should be no judgment for 
costs. 78 The costs of a proceeding between a con¬ 
testant of land and the heirs may, where the issue 
is in fact one which affects the heirs rather than 
the estate, be taxed against the heirs and not 
against the estate. 79 

Special statutory provisions. Under statutes so 
providing, a claimant who brings action within the 
time allowed for adjustment and settlement of 
claims is not entitled to costs, although successful 
in the action. 80 Under other statutes so provid¬ 
ing, where suit is brought on a claim which has 
been allowed in part, plaintiff will be denied costs 
unless he recovers more than had been allowed. 81 
A statute which provides that plaintiff who recov¬ 
ers less than a designated amount in the circuit 
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court shall be liable for costs has been held not 
to apply to suits by an administrator who is by 
statute expressly empowered to sue for any sum 
in the circuit court. 82 

Under statutes so providing, one who success¬ 
fully prosecutes a claim against an estate may not 
recover costs unless he has presented his claim 
for allowance in accordance with the statutory pro¬ 
visions, 83 and other statutes make plaintiff liable 
for costs in case of nonpresentation. 84 These stat¬ 
utes have been held not to apply to actions against 
the personal representative when sued jointly with 
coobligors of the deceased on joint and several 
contracts, 85 or to cases in which the statute of non- 
claim is immaterial and in which due presentment 
could not have avoided litigation. 86 

Under other statutes to that effect, plaintiff will 
not be entitled to costs against the estate unless his 
claim has an affidavit attached to the effect that 
the claim is justly due and wholly unpaid. 87 

b. Suits in Equity 

In the exercise of its discretion, courts of equity have 
taxed costs against the estate in some cases and not in 
others. 

The taxing of costs in suits brought by or against 
personal representatives in a court of equity being 
discretionary, see supra § 820 c, costs have been 
taxed against the estate in some cases, 88 and not 


75. Mont.—In re Davis, 88 P. 957, 
35 Mont. 273. 

76. Or.—Pope joy v. Boynton, 230 P. 
1016, 112 Or. 646, modifying 229 
P. 370, 112 Or. 646. 

24 C.J. p 917 note 23. 

Proceeding for declaratory judgment 
Pa.—Ellis v. Commonwealth Trust 
Co., 10 Pa.Dist. & Co. 144, 30 Dauph. 
Co. 268. 

Partial reversal ou appeal 

Where, in suit to compel payment 
of legacy, the executor appealed and 
judgment was partly affirmed and 
partly reversed, costs would never¬ 
theless be charged against the execu¬ 
tor since the construction of the 
will and the acts of the executor 
were primarily for the benefit of the 
estate.—Howe v. Pry, 157 So. 331, 
116 Pla. 528. 

77. Ind.—Phipps v. Addison, 7 

Blackf. 375. 

24 C.J. p 918 note 24. 

78. Utah.—Clayton v. Dinwoodey, 93 
P. 723, 33 Utah 251, 14 Ann.Cas. 
926. 

79. Wash.—In re Kirkpatrick’s Es¬ 
tate 249 P. 980, 140 Wash. 452. 

80. Mo.—Balsano v. Madden, App., 
138 S.W.2d 660. 

24 C.J. p 918 note 26. 


Elimination of equity count 

Where the first count of an action 
against a decedent estate was in 
equity but was eliminated by demur¬ 
rer, the other counts being at law, 
the action became one at law and, 
having been begun in circuit court 
within one year of the date of ad¬ 
ministration no costs were recov¬ 
erable by plaintiff.—Enright v. Scha- 
den, Mo., 242 S.W. 89. 

81. Nev.—Corbett v. Rice, 2 Nev. 
330. 

Claim rejected and referred 

Under a similar provision a similar 1 
rule has been applied to the holder 
of a disputed claim which has been 
rejected and referred pursuant to 
statute.—Lamphere v. Lamphere, 66 
N.Y.S. 270, 54 App.Div. 17—Cuylers 
v. Kniffin, 2 Wend., N.Y., 243. 

82. Ind.—Hillenberg v. Bennett, 88 
Ind. 540—Wheeler v. Calvert, 25 
Ind. 365. 

83. Colo.—Milner Bank & Trust Co. 
v. Whipple’s Estate, 158 P. 811, 61 
Colo. 442. 

24 C.J. p 918 note 32. 

Pleading question of presentation 
(1) If defendant intends to raise 
the question of presentation he must 
present it on the record by plea orj 
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suggestion so that plaintiff may have 
an opportunity of proving the pres¬ 
entation and the issue must be tried 
by the jury; and if no such'plea or 
suggestion is made and plaintiff has 
a general verdict on the issue joined 
he is entitled to full costs.—Wallace 
v. Nelson, 28 Ala. 282. 

(2) In order to recover costs it is 
not necessary for the declaration to 
allege a compliance with the statu¬ 
tory requirement as to presentation 
of the claims.—Granjang v. Markle, 
22 Ill. 249. 

84. Ala.—Mitchell v. Lea, 57 Ala. 46. 
24 C.J. p 918 note 33. 

85. Ind.—Lamson v. Vevay First 
Nat. Bank, 82 Ind. 21. 

86. Ala.—Mitchell v. Lea, 57 Ala. 46. 

87. Ind.—Walters v. Hutchins, 29 
Ind. 136. 

88. Suit to establish title 

Under a statute subjecting costs in 
chancery cases to the discretion of 
the court, except in a few cases it 
was proper in a suit brought in good 
faith to establish an equitable title 
in lands belonging to the estate to 
charge the estate with the taxable 
costs as part of the necessary ex¬ 
penses in the administration of the 
estate, although the relief prayed by* 



34 C.J.S, 


EXECUTORS AND ADMINISTRATORS 


§ 822 


in others. 89 

Neither party prevailing. Where neither the 
claimant nor the representative prevailed in full 
neither party will be allowed costs in an appeal 
from the probate court. 90 

As between two estates . On a bill by an ad¬ 
ministrator de bonis non of a husband against 
the executor of the wife to set aside conveyances 
made by the husband to the wife in fraud of his 
creditors on a decree in favor of plaintiff he is 
entitled to recover costs against the estate of the 
wife. 91 

On a bill by a legatee, where defendant submitted 
to and asked the direction of the court in a matter 
proper for such direction, his costs were ordered 
to be paid out of the fund. 92 

§ 822. - When Personal Representative 

Entitled to Costs 

Whether a personal representative will be entitled to 
costs depends largely on the circumstances of the par¬ 
ticular case, and the costs may be divided between the 
parties. In general, the representative will be granted 
general costs in the case where he successfully pleads 
plene administravit. 

With respect to actions instituted by the repre¬ 
sentative it has been held that costs may be allowed 


to an executor in a suit to clear up some obscurity 
in the will, 93 and that where an executor demands 
securities of decedent from a trustee and exhibits 
a certificate of the surrogate showing that he is 
executor and the trustee refuses to deliver them 
until an accounting in court, the executor on ob¬ 
taining judgment against the trustee for the deliv¬ 
ery of the securities is entitled to judgment for 
costs ; 94 but it has also been held that a statute 
giving plaintiff costs if he recovers judgment has 
no application to a special statutory proceeding by 
an executor to recover property alleged to belong 
to his estate. 95 

With respect to actions to which representatives 
are defendants, it has been held that representa¬ 
tives who have no interest in the subject matter 
of the litigation, when made defendants, are enti¬ 
tled to costs; 96 that where a claimant is unsuc¬ 
cessful the estate is entitled to recover costs, 97 
where the action is not part of the administration 
of the estate; 98 that where an executor is sued as 
trustee and defends on the ground that he was lia¬ 
ble only as executor, and that the probate court 
alone had jurisdiction and the court sustains the 
defense as to the greater part of the estate, he 
might be allowed a proportionate share of the ex- 


the bill was denied.—Van Wert v. 
Chidester, 31 Mich. 207. 
proceeding* for half of proceeds 

Administrator, refusing to recog¬ 
nize right of deceased’s divorced wife 
to any interest in proceeds of in¬ 
surance policies, issued on deceased’s 
life during marriage, should pay en¬ 
tire cost of wife’s proceeding* to com¬ 
pel administrator to pay her all or 
half of such proceeds, even though 
wife was awarded only half.—Berry 
v. Franklin State Bank & Trust Co., 
173 So. 126, 186 La. 623. 

Bill of discovery 

Where the answer to a bill of dis¬ 
covery filled by an executor shows 
that there was no fact within de¬ 
fendant’s knowledge which could in 
any way aid the executor in his de¬ 
fense, costs are payable by the ex¬ 
ecutor out of decedent’s estate which 
has come into his hands.—Williams 
v. Harden, 1 Barb.Ch., N.Y. r 298— 
Boughton v. Philips, 6 Paige, N.Y., 
334. 

Specific performance of contract 

In an action against heirs and ad¬ 
ministrators to compel specific ex¬ 
ecution of a contract of a decedent, 
where the heirs declare their readi¬ 
ness to make title and the adminis¬ 
trators admit assets on decree for 
plaintiff, the costs should be ordered 
paid by the administrators out of the 
assets.—Tindall v. Mounger, 5 N.C. 
290. 


89. Baches of party suing estate 
Where stockholder of corporation 
was guilty of laches in bringing ac¬ 
tion against estate of former presi¬ 
dent of corporation to recover excess 
salary received by him during his 
lifetime, and chancellor dismissed the 
bill because to grant relief would 
shock the conscience of the chancel¬ 
lor, executors of former president’s 
estate should not have been charged 
with costs, and the supreme court 
would direct that stockholder pay all 
costs, including those in the court 
below.—Beck v. O'Loughlin, 11 A.2d 
867, 337 Pa. 416. 

Default by executors 

Costs on a petition to modify a 
decree to which the executors de¬ 
faulted should be taxed solely against 
those who contested the petition.— 
Reno v. Avery, 212 N.W. 664, 203 
Iowa 645. 

Foreclosure of mortgage 
Where an executor in good faith 
files a bill to foreclose a mortgage 
on land, securing a note absolute in 
terms, given to the testator, and the 
mortgagor successfully defends on 
the ground that the mortgage was 
given as additional security for the 
payment of a chattel mortgage which 
has been paid, a decree for defendant 
canceling the mortgage will not be 
allowed to carry costs.—Wilbur v. 
Jones, 86 A. 769, 80 N.J.Eq. 520—24 
C.J. p 918 note 40. 
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Breach of trust 

Costs will not be awarded on a 
bill against executors of one who 
had purchased a bond and mort¬ 
gage given for the purchase money of 
a trust estate sold by the trustee 
pending a suit against him for breach 
of trust, it not appearing that tes¬ 
tator had actual notice of the suit 
against the trustee.—Murray v. Lyl- 
burn, 2 Johns.Ch., N.Y., 441. 

90. Vt.—Town of Panton v. Noonan, 
22 A.2d 174, 112 Vt. 138. 

91. N.H.—Preston v. Cutter, 18 A* 
92, 65 N.H. 85. 

92. N.Y.—Morrell v. Dickey, 1 Johns. 
Ch. 153. 

93. N.J.—In re Purcell's Estate, 6 A. 
2d 137, 125 N.J.Eq. 372. 

94. N.Y.—Farrington v. Farmers’ L. 
& T. Co., 21 N.Y.S. 194. 

95. Ark.—Fancher v. Kenner, 161 S. 
W. 166, 110 Ark. 117. 

96. N.Y.—Delafield v. Colden, 1 Paige 
139. 

97. Ky.—Owsley v. Gilbert, 91 S.W. 
2d 513, 262 Ky. 798. 

98. N.Y.—Maxwell v. Thompson, 1S6 
N.Y.S. 208, 195 App.Div. 616, mo¬ 
tion denied 132 N.E. 881, 231 N.Y. 
542, and affirmed 134 N.E. 596, 232 
N.Y. 619. 
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penses; 99 that in an action by remaindermen of 
personal property, charging misconduct, against 
the life tenant and another, executors, the remain¬ 
dermen are properly charged with costs on failing 
to sustain the charges; 1 and that where an ad¬ 
ministrator executed a mortgage on decedent’s real 
estate under order of court to raise money to pay 
debts, and in a suit to foreclose such mortgage he 
successfully defended plaintiff’s claim that he was 
personally liable thereon, the court properly award¬ 
ed costs in his favor. 2 Under statutes declaring 
that, if an executor refuses to pay a legacy, the 
person entitled thereto may maintain such action 
as the case requires, and providing that defendant 
is entitled to costs of course on final judgment in 
an action in which the complaint demands judg¬ 
ment for money only, an executor is entitled to 
costs on final judgment in his favor in an action 
brought against him, in which judgment is demand¬ 
ed for a certain sum, and the principal issue is 
whether or not the legacies claimed were revoked 
by a codicil. 3 

Division of costs. Where an executor permitted 
an action to proceed as a suit to recover property 
after it was disclosed that defendant claimed title 
under an alleged gift, and plaintiff recovered only 
one item of the property, the court properly di¬ 
vided the costs. 4 

Dependent on amount of recovery. Under stat¬ 
ute so providing, where personal representatives 
sue in the supreme court and recover less than an 
amount designated, they are not entitled to costs. 5 

Where executor pleads plene administravit. 
Where a representative pleads the single plea of 
plene administravit and the issue is found for him, 
he is entitled to judgment for general costs in the 
case, notwithstanding judgment may be rendered in 
plaintiff’s favor for his debt and costs to be levied 
on the goods of the estate quando acciderint; 6 


and where the personal representative pleads the 
general issue and plene administravit and issues 
are joined on both pleas and judgment quando 
acciderint rendered, he is entitled to the general 
costs of the suit, 7 although there is also authority 
for the view that plaintiff is entitled to costs under 
such circumstances; 3 while it has been held that 
where the representative pleads the general issue 
and plene administravit he will be entitled to costs 
on a judgment quando notwithstanding the plea of 
plene administravit is admitted, 9 there is also some 
authority which holds that no costs should be ad¬ 
judged to defendant. 10 

Defendant may object to plaintiff’s withdrawal 
by consent of court of the replication to the plea 
of plene administravit, unless on terms of plain¬ 
tiff’s payment of the costs occasioned by such rep¬ 
lication, but if he neglects so to do at the time 
of withdrawal it admits that he is not entitled to 
recover such costs and there can be no judgment 
at any future term for his separate costs on ac¬ 
count thereof if the issue of non assumpsit is found 
against him. 11 

§ 823. - Security for Costs 

Under statute to that effect it Is discretionary wheth¬ 
er security for costs be required in actions by or against 
personal representatives; and it may be required at any 
time in the trial. Foreign or nonresident representatives 
may be required to give such security. 

Under a statute so providing, it is discretion¬ 
ary with the court whether, in actions by or against 
a personal* representative, security for costs should 
be required from plaintiff. 12 It is sufficient to au¬ 
thorize an order requiring security for costs to 
be given that the court considers it proper to re¬ 
quire security, 13 and it is not necessary that there 
should be evidence of bad faith. 14 Under other 
statutory provision to that effect a representative 
who sues in his representative capacity is exempt 
from the requirement to give security for costs. 15 


99. Conn.—Clement’s Appeal, 49 
Conn. 519. 

1. N.C.—In re Knowles, 62 S.E. 549, 
148 N.C. 461. 

2. Wis.—Wisconsin Trust Co. v. 
Chapman, 99 N.W. 341, 121 Wis. 
479, 105 Am.S,R. 1032. 

3. N.Y.—Ladies’ Union Benev. Soc. 
v. Van Natta, 88 N.Y.S. 1083, 96 
App.Div. 99. 

4. Ark.—Fancher v. Kenner, 161 S. 
W. 166, 110 Ark. 117. 

5. N.Y.—Mahany v. Fuller, 2 Johns. 
Cas. 209. 

6 . Va.—Timberlake v. Benson, 2 Va. 
Cas. 348, 4 Va. 348. 


7. Va.—Timberlake v. Benson, su¬ 
pra. 

24 C.J. p 919 note 47. 

8. N.J.—Speer v. Van'Houten, 19 N. 
J.Law 46. 

9. N.C.—Lewis v. Johnston, 69 N. 
C. 392. 

10. Va.—Timberlake v. Benson, 2 Va. 
Cas. 348, 4 Va. 348. 

11. Va.—Timberlake v. Benson, su¬ 
pra. 

12. N.Y.—Schmalz v. William L. 
Crow Constr. Co., 131 N.Y.S. 398, 
146 App.Div. 623. 

24 C.J. p 919 note 68. 

Actions brought by decedent 

The statute does not apply to ac- 
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tions originally brought by decedent 
and revived in favor of his person¬ 
al representative.—Sullivan v. Rem¬ 
ington Sewing Mach. Co., 27 Hun, 
N.Y., 270. 

13. N.Y.—Pfeifer v. Supreme Lodge 
Bohemian-Slavonian Benev. Soc., 66 
N.Y.S. 604, 54 App.Div. 200. 

24 C.J. p 920 note 69. 

14. N.Y.—Pfeifer v. Supreme Lodge 
Bohemian-Slavonian Benev. Soc., 
supra. 

24 C.J. p 920 note 70. 

15. Administrator as sole beneficiary 
In a suit by an administrator in 

his fiduciary capacity for damages for 
death of his son, such administra¬ 
tor was exempt from giving security 
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Security may be required at any time during the 
pendency of the suit either before trial or judg¬ 
ment or pending an appeal; 16 and the court may 
require security for costs already accrued or en¬ 
tered on the judgment appealed from as well as 
for those that shall thereafter accrue or limit the 
requisition to the costs which shall accrue in the 
future. 17 

Nonresident representative. A nonresident ad¬ 
ministrator may be required to give security for 
costs, 18 although he brings suit as an administrator 
appointed within the jurisdiction. 19 

§ 824. - Award of Costs 

While, under statute, where a representative insti¬ 
tuting suit is unsuccessful the defendant is entitled to 
costs without a motion or order, in actions against the 
representative ho costs can be awarded against him un¬ 
less the court so decides. 

Sometimes, under statute to that effect, defend¬ 
ant in a suit brought by an executor or administra¬ 
tor is entitled to costs without a motion or order, 
where a successful defense is interposed. 20 How¬ 
ever, where actions are brought against an executor 
or administrator and a judgment obtained, no costs 
can be recovered unless the court in the exercise 
of its powers on motion adjudges that it is a case 
in which costs should be paid by the estate or its 
representatives. 21 So in actions defended by an 
executor or administrator a referee to whom the 
whole issue or cause is referred has not the right 
to decide the question of costs or the power to 
award costs against the executor or administrator 
personally or against the estate he represents, 22 
but such costs can be allowed by the court only on 


application therefor, 23 after trial. 24 The personal 
liability of an executor for the costs of an appeal 
in an action originally begun by the testator is not 
a matter for adjustment on the judicial accounting 
before the surrogate but must be determined by the 
court having original jurisdiction of the cause. 25 

§ 825. - Judgment and Execution 

Judgment for costs must be directed against a repre¬ 
sentative in his individual or representative capacity in 
accordance with the verdict. Whether specific provisions 
to that effect are necessary to charge the representative 
individually or to charge the estate depends on the rule 
or statute prevailing in the jurisdiction. While a judg¬ 
ment for costs against a representative in his individual 
capacity is enforceable by execution, authorities differ as 
to whether execution can issue on a judgment against 
the estate. 

Where the verdict is against a defendant as rep¬ 
resentative, judgment for costs must be entered 
against him in the same character; 26 but notwith¬ 
standing a judgment is erroneously rendered against 
an administrator for costs individually it is never¬ 
theless effective until corrected on motion, on re¬ 
view, or on appeal. 27 

Under, 28 or apart from, 29 statutes to that effect 
it has been held that a judgment for costs against 
a representative is a personal liability on him, and 
not on the estate, unless it specifically so provides. 
Under other statutes so providing it has been vari¬ 
ously held that where the court orders a judgment 
to be entered against an executor or administrator 
for costs without any special instructions, it means 
that the judgment shall be only de bonis testatoris, 
and there must be an express direction in the judg¬ 
ment to charge the personal representative indi- 


for costs under this statute, even 
though deceased left no estate other 
than the cause of action, and the 
administrator was the sole beneficia¬ 
ry, it not being necessary that the 
personal representative bringing such 
suit be a beneficiary.—Schaff v. Lyon, 
Tex.Civ.App., 251 S.W. 592. 

16. N.T.—Gedney v. Purdy, 47 N.Y. 
676—Knoch v. Funke, 19 N.Y.S. 242, 
22 N.Y.Civ.Proc. 161. 

17. N.Y.—Gedney v. Purdy, 47 N.Y. 
676. 

18. Ala.—Davis v. You, 43 Ala. 691. 
Conditions precedent to action by for¬ 
eign representative see infra § 1008. 

19. Ala.—Davis v. You, 43 Ala. 691. 
N.Y.—Schmalz v. William L. Crow 

Constr. Co., 131 N.Y.S. 398, 146 
App.Div. 623. 

20. N.Y.—Lakin v. Sutton, 116 N.Y. 
S. 820, 132 App.Div. 557. 

24 C.J. p 920 note 77. 

21. N.Y.—Ely v. Taylor, 42 Hun 
205. 

24 C.J. p 920 note 78. 


22. N.Y.—O'Connor v. Healey, 161 
N.Y.S. 582, 96 Misc. 278, affirmed 
161 N.Y.S. 1137, 175 App.Div. 962. 

24 C.J. p 920 note 79. 

Prosecuted or defended 

The rule in the text has even been 
stated as applying to actions prose¬ 
cuted by a representative as well as 
those defended by him.—Mesereau v. 
Ryerss, 12 How.Pr., N.Y., 300. 

23. N.Y.—O’Connor v. Healey, 161 ' 
N.Y.S. 582, 96 Misc. 278, affirmed 
161 N.Y.S. 1137, 175 App.Div. 962. 

24 C.J. p 920 note 79. 

24. N.Y.—Bailey v. Bergen, 5 Hun 
555, affirmed 67 N.Y. 346. 

24 C.J. p 920 note 81. 

25. N.Y.—Harrington v. Strong, 63 
N.Y.S. 257, 49 App.Div. 39. 

26. Ga.—Clements v. Maloney, 17 Ga. 
289. 

24 C.J. p 920 note 85. 

27. .Ind.—State v. Ritter, 20 Ind. 
406. 

-24 C.J. p 920 note 86. 

937. 


28. Cal.—Stevens v. San Francisco 
& N. P. R. Co., 37 P. 146, 103 Cal. 
252. 

24 C.J. p 920 note 87. 

29. Effect of particular statutes 
Statute providing that, when suit 

is in name of one person for benefit 
of any other, if there be judgment 
for defendant’s costs, it shall be 
against such other, did not render 
decedent’s estate liable for costs 
against administratrix so as to re¬ 
lieve administratrix from personal 
liability therefor; and statute provid¬ 
ing that, in suits against a personal 
representative on debt owing by rep¬ 
resentative’s decedent, court may in 
certain circumstances enter judgment 
to be paid out of estate of decedent, 
did not apply in action by adminis¬ 
tratrix for death of husband so as 
to render husband’s estate liable for 
costs assessed against administra¬ 
trix.—In re, Butler, D.C.Va., £0 F. 
Supp. 995. 
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iually for costs ; 30 that the judgment, in order to 
arge the estate with costs, must contain a formal 
•ection for the payment of costs out of the es- 
:e; 31 and that if it is sought to charge the ad- 
nistrator personally the judgment must expressly 
-ect the costs to be paid by him personally for 
smanagement or bad faith in the action. 32 Where 
statute the personal representative is always in- 
/idually liable for costs, a judgment against a 
signated person “as administrator,” etc., is against 
m personally for costs. 33 A judgment for costs 
ainst the estate should not contain a direction that 
ecution issue for the same, as execution can is- 
e only when allowed by the probate court. 34 
Execution. If a judgment is against the personal 
presentative for costs in his individual capacity, it 
a money judgment and therefore enforceable only 
' execution, 35 which is therefore properly issued. 36 
n a judgment of this character the property of an 
dr received from the estate is not liable to exe- 
tion. 37 It has been held that an execution for 
sts issued against a personal representative war- 
nts his arrest without affidavit or special instruc- 
3n to the officer. 38 

Ordinarily where a judgment for costs is ren¬ 
ted against a personal representative in his capac- 
yr as such, execution cannot issue thereon but the 
>sts should be certified to the probate court for ah 
wance and payment in due course of administra- 
on. 39 However, under a statute to that effect an 
-dinary or the clerk may issue a fieri facias against 
Le representative for failure to pay court costs. 40 
/'here the fieri facias is levied against mortgaged 
-operty only the equity of redemption can be 
>ld; 41 but under a different procedure the court 
ay cite the representative to show cause why he 
xould not pay the costs, and on failure may sell 
roperty of the estate free of any mortgage which 


may be on it. 42 It has been held that where a judg¬ 
ment for costs is rendered against the estate on a 
nonsuit in an action instituted by the representa¬ 
tive, and execution thereon is returned unsatisfied, 
execution may be awarded against the administra¬ 
tor’s own property if he fails to show cause why it 
should not be so awarded. 43 

By the express provisions of the statutes in some 
jurisdictions where judgment is rendered against an 
executor for debt or damages, and for costs also, 
two separate executions issue, one for the debt or 
damages against the goods and estate of deceased 
and the other for the costs against the goods, es¬ 
tate, and body of the executor. 44 These statutes do 
not give the creditor a cumulative remedy in respect 
of costs but deprive him of his right to have an ex¬ 
ecution for costs against the goods and estate of de¬ 
ceased. 45 

§ 826. Attorneys' Fees and Other Expenses 
of Litigation 

While ordinarily a representative is personally liable 
for fees of counsel and others employed by him, he may 
be allowed such expenses from the estate; and in some 
instances he may be entitled to recover such expenses 
from his adversary. Where one other than the repre¬ 
sentative maintains an action beneficial to the estate, he 
may be entitled to reimbursement from the estate; de¬ 
cisions vary as to under what circumstances a claimant 
will be entitled to an allowance for his fees and ex¬ 
penses. 

Ordinarily in litigation by or against executors or 
administrators, where they employ counsel or sten¬ 
ographers, they are personally liable, although the 
litigation is for the benefit of the estate and is pros¬ 
ecuted or defended in their representative capacity, 
since they cannot bind the estate by any affirmative 
contract they may make respecting it. 46 Neverthe¬ 
less one may agree not to hold the executor or ad¬ 
ministrator personally, and look to the estate only 


>. N.Y.—Hone v. De Peyster, 13 N. 
E. 778, 106 N.Y. $45, reversing 44 
Hun 487. 

I C.J. p 920 note 88. 

L. Wis.—Wiesmann v. Brighton, 53 
N.W. 911, 83 Wls. 550. 

1 C.J. p 920 note 89. 

2. Wis.—Wiesmann v. Brighton, su¬ 
pra—Ladd v. Anderson, 17 N.W. 
320, 58 Wis. 591. 

3. Minn.—Lough v. Flaherty, 13 N. 
W. 131, 29 Minn. 295. 

1. N.Y.—Syms v. New York, 11 N. 
E. 369, 105 N.Y. 153, affirming 50 
N.Y.Super. 289. 

5. N.Y.—Matter of Feehan, 73 N.Y. 
S. 1126, 36 Misc. 614, 2 Mills Surr. 
416. 

6. Mich.—More v. Luther, 117 N.W. 
3.32, 153 .Mich. 215. 


37. Ga.—Daniels v. Hollingshead, 16 
Ga. 190. 

38. Mass.—Gibbs v. Taylor, 9 N.E. 
576, 143 Mass. 187. 

38. N.Y.—Syms v. New York, 11 
N.E. 369, 105 N.Y. 153, affirming 
50 N.Y.Super. 289. 

24 C.J. p 921 note 93. 

40. Ga.—Johnson v. Goins, 121 S.E. 
830, 157 Ga. 430. 

41. Ga,—Johnson v. Goins, supra. 

42. Ga.—Johnson v. Goins, supra. 

43. N.H.—Folsom v. Blaisdell, 38 N. 
H. 100. 

24 C.J. p 913 note 39. 

44. Me.—Ticonic Nat. Bank v. Tur¬ 
ner, 52 A. 793, 96 Me. 380. 

24 C.J. p 921 note 97. 
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45. Me.—Ticonic Nat. Bank v. Tur¬ 
ner. 52 A. 793, 96 Me. 380. 

24 C.J. p 921 note 98. 

46. N.Y.—Bottome v. Neeley, 109 N. 
Y.S. 120, 124 App.Div. 600, affirming 
104 N.Y.S. 429, 54 Misc. 258, and 
affirmed 88 N.E. 1115, 194 N.Y. 
575. 

24 C.J. p 921 note 5. 

Stipulation binding on representative 
A stipulation by coancillary execu¬ 
trix to pay one half of stenographic 
fees as taxable disbursements, in an 
action commenced by her in her rep¬ 
resentative capacity for an account¬ 
ing by partnership of which testa¬ 
tor was a member in his lifetime, 
was binding on executrix individually 
but not on the estate.—In re Kaiser’s 
Estate, 7 N.Y.S.2d 907, 255 App.Div. 
472, reargument denied Kaiser v. Kai¬ 
ser, 8 N.Y.S.2d 672, 255 App.Div. 964. 
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or to such allowances as may be made in the action 
or proceeding for his compensation. 47 However, in 
a proper case the representative may be allowed his 
attorney’s fees and other expenses, to be paid out 
of the estate, 48 after the termination of the litiga¬ 
tion ; 49 but the allowance of attorney’s fees and oth¬ 
er expenses to a representative has been held not 
authorized by a statute authorizing the allowance 
of court costs. 50 The court should, when making 
an allowance, allow a reasonable and adequate fee; 51 
and a contract between the representative and his 
counsel may aid the court in determining what is 
a proper fee. 52 

Property out of which allowance made. Ordi¬ 
narily the allowance to a representative of attor¬ 
ney’s fees and other expenses can be made only out 
of property belonging to the estate; 53 and his ex¬ 
penses in resisting an action by a claimant must be 
deducted from the gross estate, and not from the 


net share of the successful claimant. 54 However, 
where an action is brought by an administrator, on 
a deficiency of assets, to set aside a fraudulent con¬ 
veyance by decedent, the expenses of litigation, in¬ 
cluding attorney’s fees, may be set aside out of the 
property fraudulently conveyed. 55 

Persons acting on behalf of estate. Where per¬ 
sons other than the representative institute proceed¬ 
ings which benefit the estate they may be entitled 
to an allowance for the amount properly expended, 56 
and the expense should be prorated among the in¬ 
terested parties on the basis of their respective re¬ 
coveries; 57 but where a proceeding was not one for 
the settlement of the estate or for the benefit of the 
estate, the successful plaintiff is not entitled to have 
his attorney’s fee taxed against the other litigants 
where the estate was insufficient. 58 Where, in a 
suit by the executrixes of an estate, who claimed ad¬ 
versely thereto, being personally interested in the 


47. N.T.—Brackett v. Ostrander, 110 
N.Y.S. 779, 126 App.Div. 529—Bot- 
tome v. Neeley, 109 N.Y.S. 120, 124 
App.Div. 600, affirming 104 N.Y.S. 
429, 54 Misc. 258, and affirmed 88 
N.E. 1115, 194 N.Y. 575. 

Acquiescence in stipulation 

Where a referee and an unofficial 
stenographer in a proceeding against 
administrators acquiesced in a stip¬ 
ulation between the parties that the 
referee’s and stenographer’s fees 
should be paid out of the estate, the 
administrators cannot be held per¬ 
sonally liable therefor.—Bottome v. 
Neeley, supra. 

48. N.J.—In re Purcell’s Estate, 6 A. 
2d 137, 125 N.J.Eq. 372. 

Clarification of will 

Counsel fees may be allowed to an 
executor and other proper parties 
to an action by the executor to clear 
up some obscurity in the will.—In re 
Purcell’s Estate, supra. 

Settlement of partnership 

Pees of counsel for deceased part¬ 
ner’s executor, suing to settle part¬ 
nership and distribute assets, may 
be allowed by chancery court from 
decedent’s funds in its custody.— 
Dunlop v. McGehee’s Ex’r, 124 S.E. 
199, 139 Va. 643. 

By which court allowance to he made 
Where an administrator has con¬ 
trol of the estate’s funds and the 
right to reimbursement for all prop¬ 
er expenses and counsel fees in an 
action against him, the court in 
which an action against such admin¬ 
istrator is brought cannot properly 
consider and determine the amount 
to be allowed for such expenses and 
counsel fees, and award such amount, 
to be taxed as a part of the costs, 
and to be allowed on settlement of 
the administrator’s account.—Bow¬ 
lin v. Rhode Island Hospital Trust 


Co., 76 A. 770, 76 A. 348, 31 R.I. 289, 
140 Am.S.R. 758. 

49. Suit still pending 

It is improper for the probate court 
to direct the payment by the execu¬ 
tor of stenographic fees and other 
expenses in a suit which was still 
pending, and all the fees and expens¬ 
es were not yet known.—In re Kai¬ 
ser’s Estate, 7 N.Y.S.2d 907, 255 App. 
Div. 472, reargument denied Kaiser 
v. Kaiser, 8 N.Y.S.2d 672, 255 App. 
Div. 964. 

50. La.—Succession of Taulli, 192 So. 
244, 193 La. 751. 

51. Allowance held inadequate 
Where a suit by executors to as¬ 
certain the disposition of the residue 
under the will, after the first trustee 
named therein had refused to execute 
the trust, involved intricate ques¬ 
tions of law and the estate amounted 
to at least sixty thousand dollars, 
and there was evidence fixing the 
fees of the attorneys for the execu¬ 
tors at from three thousand dollars 
to five thousand dollars, an allow¬ 
ance to them of only seven hundred 
fifty dollars was inadequate and was 
increased to one thousand two hun¬ 
dred fifty dollars.—Young v. Davis, 
252 S.W. 100, 200 Ky. 76. 

52. Va.—Dunlop v. McGehee’s Ex’r, 
124 S.E. 199, 139 Va. 643. 

53. Proceeds of daughter’s policy 

Fees and costs incurred in contest¬ 
ing a daughter's claim to the pro¬ 
ceeds of an insurance policy, which 
are her own property, are not allowa¬ 
ble out of such proceeds.—Young v. 
Roach, 61 So. 984, 105 Miss. 6. 

54. Iowa.—Manchester v. Loomis, 

198 N.W. 102, 197 Iowa 1049, 

amending 195 N.W. 958, 197 Iowa 
1049. 

55. Vt.—Lynch v. Murray, 83 A. 746, 
86 Vt 1. 
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56. Conn.—In re Simons, 11 A. 36, 55 
Conn. 239. 

Recovering proceeds of policy 
Miss.—Williams v. Hodge, 141 So. 

905, 163 Miss. 809. 

Suits against representative 

(1) Expenses and counsel fees rea¬ 
sonably incurred in litigation against 
the administrator which resulted in 
the recovery of a portion of the es¬ 
tate are a proper charge against it. 
Conn.—In re Simons, 11 A. 36, 55 

Conn. 239. 

Ky.—Kannen v. Harrod, 99 S.W. 976, 
30 Ky.L. 976. 

(2) In a suit to restrain an execu¬ 
tor from paying illegal claims 
against the estate of his testator, 
complainant’s attorneys may be paid 
out of the estate, where it is shown 
that the services rendered by them 
were in the interest of all the heirs 
alike, were beneficial to the estate, 
and were reasonably worth the sum 
allowed.—Hannen v. Harrod, supra. 

57. Miss.—Williams v. Hodge, 141 
So. 905, 163 Miss. 809. 

58. Estoppel to deny liability 
Where record showed that petition 

did not seek a settlement of estate 
of decedent, but was confined to re¬ 
covery of plaintiff's debt and setting 
aside of certain alleged fraudulent 
conveyances, other litigants who had 
claims against same estate were not 
“estopped” from denying liability for 
attorneys’ fee of plaintiff because 
their attorneys made no objection 
when fee was ordered taxed as cost, 
since other litigants were not hurt 
until it developed that there was & 
deficiency in estate of decedent and 
they were charged as litigants with 
part of it.—Smith v. First Nat. Bank 
of Williamson, 154 S.W.2d 705, 28T 
Ky. 609. 
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property involved, the interests of the estate were 
protected by the intervention of legatees thereof and 
the property claimed by the executrixes individually 
was added to the estate fund, the legatees were en¬ 
titled to reasonable compensation for counsel fees 
and expenses out of the trust fund. 59 Under a stat¬ 
ute providing for the appointment of an attorney to 
defend an action on a claim presented against an 
estate by the personal representative and that if 
plaintiff recovers no judgment he shall pay all costs 
including reasonable attorney’s fees to be fixed by 
the court, a charge for services rendered by an at¬ 
torney so appointed for services in the successful 
defense of such an action is not a part of the bill 
of costs and the fee therefor is to be fixed by the 
court; 60 and the allowance of the fee can be made 
only after termination of the action. 61 Where one 
of the heirs unsuccessfully brought an action against 
the administrator for maladministration, the fees 
and expenses of that proceeding may be charged 
only against the share of the heir instituting the 
suit, and not apportioned among the other heirs. 62 

Recovery from adversary. Under certain condi¬ 
tions, as in an action on a note which contained a 
provision to that effect, the representative may re¬ 


cover a reasonable attorney’s fee from his adver¬ 
sary; 63 but the representative will not be entitled to 
recover counsel fees under a statute where the case 
is not within the provisions of the statute. 64 A 
successful representative, who is required to pay 
stenographer’s fees, may have the amount so paid 
taxed with his costs. 65 

Allowance to claimants . It has been held that in 
the absence of statutory authority therefor, probate 
courts are without power to order payment, from 
the estate, of the expenses and counsel fees of claim¬ 
ants, heirs, or distributees who have been parties to 
adversary proceedings against the personal repre¬ 
sentative; 66 and where the matter is regulated by 
statute, the statute is controlling. 67 However, un¬ 
der some authorities it has been held that a claim¬ 
ant whose claim was referred and a report in his 
favor confirmed is entitled to his disbursements. 68 
At any rate it has been held that counsel fees will 
not be allowed to an unsuccessful claimant. 69 

A statute providing that one successfully suing for 
wages for certain kinds of employment is entitled to 
attorney’s fees has been held to render an estate lia¬ 
ble where the statutory conditions are fulfilled, and 
the action was necessary; 70 and if a claim based on 


59. N.H.—Bean v. Bean, 68 A. 409, 
74 ISr.II. 404, 124 Am.S.R. 978. 

24 C.J. p 921 note 13. 

60. Cal.—Painter v. Painter, 21 P. 
433, 78 Cal. 625. 

61. Cal.—Painter v. Painter, supra. 

62. Miss.—Canton v..Ross, 128 So. 
560, 157 Miss. 788. 

63. Where counterclaim. If allowed, 
would be less than note sued for, 
administrator could recover reason¬ 
able attorney's fee.—Thompson v. 
Bratcher, Mo.App., 8 S.W.2d 1027. 

64. Statute as to “damages” 

The damages referred to in a stat¬ 
ute providing for recovery of dam¬ 
ages occasioned by embezzlement or 
alienation of property of a decedent 
before granting of letters testamen¬ 
tary or of administration are dam¬ 
ages occurring prior to the com¬ 
mencement of an action by an ad¬ 
ministrator or executor to recover 
such property, and not the costs and 
disbursements incurred in the action, 
and no recovery of attorneys* fees 
can be had under such, statute, such 
fees being fixed by the statute relat¬ 
ing to costs and disbursements.— 
Percy v. Miller, 197 P. 638, 115 

Wash. 440. 

65. N.T.—In re Rosenberg’s Estate, 
264 N.T.S. 589, 147 Misc. 107. 

66. R.I.—Di Iorio v. Can tone, 144 A. 
148, 49 R.I. 452. 


67. Defendants having own attor¬ 
neys 

Where one of the heirs to realty 
subject to a life estate on death of 
life tenant instituted action against 
other heirs and administrator, who 
were represented by attorneys of 
their own selection, to compel sale 
of realty on granting of relief 
sought by plaintiff, court lacked au¬ 
thority to tax plaintiff’s attorney’s 
fees as costs since the statutes reg¬ 
ulating taxing of costs in actions for 
the settlement of estates do not per¬ 
mit a plaintiff to recover his costs 
from estate where defendants are 
represented by attorneys of their 
own selection.—Bettes v. Rogers, 135 
S.W.2d 74, 281 Ky. 118. 

68. In New York 

(1) The courts of some depart¬ 
ments have taken the view stated in 
the text.—Krill v. Brownell, 10 N.Y. 
Civ.Proc. 8—24 C.J. p 922 note 16. 

(2) However, in other departments 
it has been held that claimant is not 
entitled as matter of right to dis¬ 
bursements necessarily made by him, 
but they, as well as the costs, are 
to be awarded or withheld by the 
court in its discretion.—Miller v. 
Miller, 32 Hun 481—24 C.J. p 921 
note 15. 

69. N.J.—In re Purcell's Estate, 6 

A.2d 137, 125 N.J.Eq, 372. 

Claimant seeking partition 

Where the representative inter¬ 
vened in an action for partition and 
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succeeded in having the partition de¬ 
nied and the land sold, plaintiffs 
were not entitled to an attorney's 
fee from the estate under a statute 
authorizing the payment of a fee 
in a partition proceeding.—Myers v. 
Myers, 5 Ohio N.P., N.S., 85. 

Second suit 

Where a bill for an accounting as 
to a bequest to trustees involved the 
issue whether complainants were 
testator’s grandchildren, born of his 
son in lawful wedlock, which ques¬ 
tion had been determined against 
them in a prior suit in which they 
were, unsuccessful, they would not 
be entitled to an allowance for coun¬ 
sel fees on the theory that the suit 
involved the inquiry whether com¬ 
plainants were entitled to a share 
in testator's estate under the trust 
provisions of his will, and accord¬ 
ingly involved the proper adminis¬ 
tration of the estate.—Sparks v. 
Ross, 88 A. 214, 82 N.J.Eq. 121. 

70. Prima facie case; necessity of 
action 

Plaintiff's .memorandum of costs, 
stating that services rendered by 
him to testator consisted, of work as 
blacksmith, timber cutter, and camp 
foreman at day wages, obviated nec¬ 
essity of further proof of such fact 
to recover attorney’s fee as item of 
costs in his action against adminis¬ 
trator with will annexed for wages 
due until prima facie case made 
thereby was overturned; and such 
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a note containing 1 a promise to pay attorney’s fees 
is put in suit against an estate, claimant, if success¬ 
ful, is similarly entitled to an allowance of the at¬ 
torney’s fees provided for therein. 71 Attorney’s fees 
are properly allowed to a widow in enforcing her 
claim against executors for an allowance under a 
will directing them to pay her an allowance to be 
determined by the court, in case of failure to agree 


on the amount. 72 In a suit by a legatee to enforce 
his claim against an executor and to reach real es¬ 
tate fraudulently conveyed, the court may not in¬ 
clude in the claim of the legatee solicitor’s fees, 73 
although the legatee, as the original complainant, 
may be given such an allowance out of the recovery, 
as against colegatees who intervened. 74 


XV. ACCOUNTING AND SETTLEMENT 


A. IN GENERAL 


§ 827. Definitions 

An "account” fs a statement of the administration of 
the estate; a “settlement” is an adjustment of the 
claims in favor of and against the estate. 

An account of a personal representative is a brief 
statement of the conduct of the administration in 
the form of a debit and credit, with receipts and dis¬ 
bursements itemized. 75 The term "settlement,” 
strictly speaking, means the adjustment of the 
claims and demands in favor of and against the es¬ 
tate and does not include the distribution of the es¬ 
tate. 76 


§ 828. Duty to Account 

It is the duty of an executor or administrator to ren¬ 
der an account of his administration of the estate, not 
only on winding up the affairs of the estate, but at in¬ 
tervals in the course of his administration. 

It is a primary duty of an administrator or ex¬ 
ecutor to render a full and true account of his ad¬ 
ministration of the estate, 77 and to make complete 
disclosure of all relevant data pertaining thereto. 78 
The purpose of an accounting is to secure a judi¬ 
cial evaluation of the propriety of the representa- 


action was “necessary” within stat¬ 
ute as against contention that ad¬ 
ministrator, who disallowed plain¬ 
tiff’s claim for such wages, had no 
alternative but to allow claim in its 
entirety, administrator being author¬ 
ized to allow it in part or refer mat¬ 
ter in controversy to disinterested 
person.—Swanson v. Gnose, 76 P.2d 
643, 106 Mont. 262, 115 A.L.R. 244. 

71. Ind.—Jewett v. Hurrle, 23 N.E. 
262, 121 Ind. 404, 

24 C.J. p 922 note 18. 

72. Ill.—McLean v. Thomas, 42 N. 
E. 798, 159 Ill. 227, affirming 52 
Ill.App. 161. 

73. U.S.—Fraser v. Cole, Ill., 214 F. 
556, 131 C.C.A. 556. 

74. U.S.—Fraser v. Cole, supra. 

75. Pa.—Squire's Estate, 11 Phila. 

110 . 

“Account” has no rigid technical 
meaning, but, as applied to an ex¬ 
ecutor, contemplates the fixing of 
the charges against him and the al¬ 
lowances to him, on paper, under his 
signature, supported by oath, after 
notice, on hearing in court, and thus 
settling among all parties in inter¬ 
est what the executor is to be re¬ 
sponsible for.—In re Rumery, 123 
A. 17*9, 123 Me. 398. 

Distinction between final and partial 
accounts 

N.C.—Burgwyn v. Daniel, 20 S.E. 462, 
J15 N.C. 115. 

24 C.J. p 924 note 55 [a]. 

An intermediate account is an ac¬ 
count filed subsequent to the first 
or initial account and before the final 


account.—Matter of Appell, 189 N.Y. 
| S. 510, 197 App.Div. 631. 

76. Mass.—Granger v. Bassett, 98 
Mass. 462. 

24 C.J. p 924 note 56. 

Justification of handling of estate 

The process of judicial settlement 
of the accounts of a fiduciary calls 
on the incumbent to justify his deal¬ 
ings with the rem constituting de¬ 
cedent's estate.—In re Fewer’s Es¬ 
tate, 31 N.Y.S.2d 810, 177 Misc. 788. 

77. Ill.—-People v. Birket, 254 Ill. 
App. 96, affirmed 174 N.E. 388, 342 
Ill. 333. 

Mo.—Metzger v. Metzger, App., 153 
S.W.2d 118, 122, citing Corpus Ju¬ 
ris. 

N.H.—Ross v. Eaton, 6 A.2d 762, 90 
N.H. 271. 

N.Y.—In re Steinberg’s Estate, 274 
N.Y.S. 914, 153 Misc. 339. 
Common-law duty 
Administrator’s duty to account is 
common-law obligation independent 
of statute.—Fidelity & Deposit Co. 
of Maryland v. Lindholm, C.C.A.Cal., 
66 F.2d 56, 89 A.L.R. 279. 

Duty to compel accounting; laches 
Duty did not rest on heirs to bring 
proceedings to compel administra¬ 
tor to conform to mandates of stat¬ 
utes placing duty of accounting for 
assets of estate on administrator, so 
that their failure to institute pro¬ 
ceedings does not constitute laches. 
—Argus v. Kokkorou, 32 N.E.2d 211, 
308 Mass. 315. 

Mandatory duty 

Duty of executor to make settle¬ 
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ment, under Acts 1919 p 566 is man¬ 
datory.—Naugher v. Hinson, 100 So. 
221, 211 Ala. 278. 

Power of court to Waive 

Where administrator filed a pur¬ 
ported final account, ex parte order 
eight months later by which heirs 
were placed in possession and ad¬ 
ministrator was discharged with no 
further account having been render¬ 
ed, there being no evidence of waiv¬ 
er by heirs of formalities incidental 
to filing of final account, held unau¬ 
thorized under statutes.—Succession 
of Braun, 174 So. 257, 187 La. 185. 

Effect of knowledge by beneficiary 
Primary duty of estate fiduciary 
to render full and accurate account 
of his transactions in performance 
of his trust is absolute and is not 
varied by amount of knowledge 
which beneficiary may or may not 
possess respecting actions and trans¬ 
actions of trustee in performance of 
trust duties.—In re Steinberg’s Es¬ 
tate, 274 N.Y.S. 914, 153 Misc. 339. 

Surplus income of residuary trust 
Under will appointing executrix 
trustee of residuary estate to pro¬ 
vide for maintenance and support of 
son of testatrix, executrix should 
have filed account and allowed court 
to order disposition of surplus in- • 
come which accumulated over and 
above amount necessary for care and 
maintenance of such son.—In re 
Sparks’ Estate, 196 A. 48, 328 Pa. 
384. 

78. N.Y.—In re Witkind's Estate, 4 
N.Y.S.2d 933, 167 Misc. 885. 
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tive’s acts, 79 and to secure equality in the distribu¬ 
tion of the assets of the estate. 80 

Second account. When an account has been reg¬ 
ularly filed in the proper place, a personal repre¬ 
sentative will not be compelled to file a second ac¬ 
count unless it is shown that the first is lost; and 
it will be presumed that it is in the proper place 
until the contrary is shown. 81 

Periodical accounting. The representative is re¬ 
quired to make periodical accountings from time to 
time, as the statute and the representative’s bond 
may designate, until the estate is fully settled; 82 
but partial accounts of representatives exhibited and 
allowed by the court will not prevent a person inter¬ 
ested in the estate from bringing the representatives 
into court for a final settlement. 83 

Supplemental accounting. It has been held that 
an executor or administrator who receives assets of 
the estate after he has filed an account should file 
a supplementary account thereof and may be com¬ 
pelled to do so, 84 but that it is only with respect to 
matters occurring after the settlement of their final 
account that representatives will be compelled to file 
supplementary accounts. 85 Under a statute provid¬ 
ing that a statement of any receipts and disburse¬ 
ments of the executor or administrator since a ren¬ 
dition of his final account must be reported and filed 
at the time of making distribution, these statements 
may be settled at the time the decree of distribu¬ 
tion is made, without notice, 86 or the court may or¬ 
der notice to be given and refer them for settle¬ 


ment. 87 Where the petition in an action to compel 
an executor to account after he has accounted and 
has been discharged fails to allege that any further 
sums came into the hands of the executor, and the 
executor specifically denies the receipt of any fur¬ 
ther sums, the accounting should be denied. 88 

Shrinkage of assets. Where there has been an 
unexplained shrinkage of assets between any two ac¬ 
counts, the representative will be ordered to file a 
further account explaining the apparent disappear¬ 
ance of assets. 89 

On the setting aside of a will, it is error for the 
court to order the executor to turn over to an ad¬ 
ministrator appointed all of the property in his pos¬ 
session belonging to the estate, without first afford¬ 
ing the executor an opportunity to state his ac¬ 
count, 90 and under such circumstances an order re¬ 
quiring the executor to account is proper. 91 

§ 829. - Time for Accounting 

An executor or administrator must, under the ordi¬ 
nary statutory requirements, file a first account within a 
certain time after his appointment, must render periodic 
reports thereafter, and must make a final settlement at 
the expiration of a prescribed period. 

Statutory provisions with reference to the time 
of accounting, being designed to secure the expe¬ 
ditious administration of the estate of the decedent, 
must be strictly complied with. 92 As a rule the rep¬ 
resentative must file a first account within a cer¬ 
tain 'time from the date of his appointment, 93 must 


79. N.Y.—In re Valionis’ Estate, 26 
N.T.S.2d 540, 176 Misc. 110. 

80. Ky.—Payne v. Auxier, 277 S.W. 
298, 211 Ky. 170. 

81. Fa.—Ingraham v. Cox, 1 Pars. 
Eq.Cas. 70. 

82. Ark.—Shell v. Sheets, 152 S.W. 
2d 301. 

N.Y.—In re Galloway, 248 N.Y.S. 153, 
139 Misc. 183. 

24 C.J. p 925 note 69. 

83. N.J.—Merselis v. Mead, 7 N.J. 
Eq. 557. 

84. N.Y.—In re Valionis' Estate, 26 
N.Y.S.2d 540, 176 Misc. 110. 

24 C.J. p 925 note 71. 

85. Pa.—In re Irvine, 58 A. 618, 209 
Psu 325. 

86. Cal.—-In re Sheid, 61 P. 920, 129 
Cal. 172—Firebaugh v. Burbank, 
53 P. 560, 121 Cal. 186. 

87. Cal.—In re Sheid, 61 P. 920, 129 
Cal. 172. 

88. N.Y.—Matter of Jenkins, 117 N. 
Y.S. 74, 132 App.Div. 339. 

89. Pa.—Jennings’ Estate, 10 Pa. 
Dist. 90. 


90. in.— Snell v. . Weldon, 162 Ill. 
App. 11. 

91. N.Y.—Matter of Cavanaugh, 131 
N.Y.S. 982, 72 Misc. 584. 

92. Md.—Newton v. Johnson, 195 A. 
312, 173 Md. 166. 

Prospective operation of statute 
changing time 

Statutory provision reducing time 
when accounting may be compelled 
or filed voluntarily by executor to 
seven months held applicable only 
to estates of decedents dying after 
effective date of amendment.—In re 
Kent’s Estate, 261 N.Y.S. 698, 146 
Misc. 155, affirmed In re Kent’s Will, 
284 N.Y.S. 976, 246 App.Div. 604. 

The development of litigation con¬ 
cerning the estate does not excuse 
an accounting.—Newton v. Johnson, 
195 A. 312, 173 Md. 166. 

93. Pa.—In re Stein’s Estate, 16 Pa. 
Dist & Co. 150, 42 Lanc.L.Rev. 441, 
45 York Leg.Rec. 73—In re Bern¬ 
hard's Estate, 17 Lehigh Co.L.J. 
310—In re Waelly’s Trust Fund, 
85 Pittsb.Leg.J. 702—In re Rug- 
lass’ Estate, 5 Sch.Reg. 152. 

24 C.J. p 925 note 78. 
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Purpose of requirement 

Act requiring executor to file an 
account at expiration of six months 
from date of his appointment is for 
benefit of creditors and beneficiaries, 
and executor may not ignore such 
duty.—In re Stephen's Estate, 181 A. 
559, 320 Pa. 97. 

Date of first annual accounting 

(1) Under statute requiring ad¬ 
ministrators annually before the 
first day of July of each year to 
render account, where calendar year 
had not elapsed from date of ad¬ 
ministrator’s appointment to the 1st 
of July following, administrator was 
not required to file return until ac¬ 
tual elapsing of calendar year, and 
then only prior to the 1st of July 
after such lapse, and he was not 
required to file return for part of 
a calendar year.—Bell v. Mackey, 3 
S.E.2d 816, 191 S.C. 105. 

(2) Under Civ.Code 1910 arts 3892 
and 3992, an executor, prior to L. 
1926 p 79, was required to make his 
first annual return on or before the 
July term of the court of ordinary 
next after his qualification, although 
he had qualified less than one year 
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render other accounts at prescribed intervals, 94 and settled, an appropriate citation may be issued and 
must give a final account and settlement at the ex- proceedings had therefor. 98 

piration of a prescribed period. 95 Such statutes do Notwithstanding a statutory requirement for a 
not, however, prescribe a limit as to the obligation final accounting and settlement after a certain length 
of the representative to account, but the probate of time, such final accounting may be postponed as 
court may require an accounting at any time, 96 and justice requires where delay occurs necessarily and 
further, where the statute so provides, an order may without fault of the representative, or the court 
be issued directing a representative to file an ac- may excuse a past noncompliance. 99 
count at any time, 97 and if, on the filing of such The representative should account and settle up 
an account, it appears that it can then be judicially the estate as soon as this is reasonably possible; 1 


prior to such term.—Lane v. Tarver, 
113 S.E. 452, 153 Ga. 570. 

94. La.—Succession of D’Hebecourt, 
179 So. 440, 189 La. 319. 

Md.—Newton v. Johnson, 195 A. 312, 
173 Md. 166. 

24 C.J. p 925 note 78. 

95. Ark.—State Nat. Bank v. Fisher, 
52 S.W.2d 51, 186 Ark. 42. 

Neb.—Bryant v. Fingerlos, 295 N.W. 

896, 138 Neb. 867, 132 A.L.R. 1467. 
N.Y.—Gould v. Gould, 213 N.Y.S. 286, 
126 Misc. 54. 

Tenn.—State, for Use of Burrow, v. 
Cothron, 113 S.W.2d 81, 21 Tenn. 
App. 519. 

VVis.—Bainbridge v. Bainbridge, 284 
N.W. 536, 230 Wis. 610—In re 

Robinson’s Will, 261 N.W. 725, 218 
Wis. 596. 

24 C.J. p 925 note 78. 

9S. N.C.—Snow v. Boylston, 117 S. 

E. 14, 185 N.C. 321. 

24 C.J. p 926 note 79. 

97. N.Y.—In re Cole’s Estate, 285 
N.Y.S. 367, 157 Misc. 609. 

9-8. N.Y.—In re Cole's Estate, supra. 

99. Md.—Newton v. Johnson, 195 A. 
312, 173 Md. 166—Goldsborough v. 
Be Witt, 189 A 226, 171 Md. 225. 
Wis.—Bainbridge v. Bainbridge, 284 
N.W. 536, 230 Wis. 610. 

24 C.J. p 926 note 85, p 937 note 5. 

Statute directory 

Statutory provision with respect 
to time of executors' accounting is 
directory, since time of settlement 
Is subordinate to exigencies of rea¬ 
sonable and prudent administration. 
—Goldsborough v. De Witt, 189 A 
226, 171 Md. 225. 

Acquiescence in delay 

Judgment creditor of estate, not 
objecting to time taken to settle es¬ 
tate, and setting up judgment in 
land sale proceedings by executor, 
acquiesced in extension of time to 
settle estate.—Buerhaus v. Adams, 
172 N.E. 440, 35 Ohio App. 347. 
Approval of court 

Mere informal conversations be¬ 
tween executrix and county judge 
held not sufficient to warrant exer¬ 
cise of jurisdiction of court in mak¬ 
ing “approval" of delay in final set¬ 
tlement of estate, so as to excuse 
executrix from liability for devasta¬ 


vit under a statute so providing, 
since “approval” requires that some¬ 
thing be submitted to court and con¬ 
sidered and approved by it.—In re 
Robinson's Will, 261 N.W. 725, 218 
Wis. 596. 

Delay not willful or unreasonable 

An executor will not be penalized 
for delay in closing an estate, where 
the delay was not willful, and where 
the circumstances showed that the 
delay was not unreasonable.—In re 
Snyder's Estate, 209 P. 1074, 122 
Wash. 65. 

Notice of extension order 

Orders extending time for settle¬ 
ment of account by executors were 
procedural in nature and parties af¬ 
fected were charged with knowledge 
of their existence from time they 
had “actual notice" of their passage, 
which notice could be express or 
“implied."—Goldsborough v. DeWitt, 
189 A. 226, 171 Md. 225. 

Retroactive statute excusing delay 

Purportedly retroactive amenda¬ 
tory statute excusing executrix from 
liability for devastavit if statutory 
cause for delay in filing accounting 
and settling estate exists and good 
faith is displayed was held not ap¬ 
plicable to cause of action which 
accrued prior to date of its enact¬ 
ment.—In re Robinson’s Will, 261 N. 
W. 725, 218 Wis. 596. 

Matters held excuse for delay 

(1) Where settlement of litigation 
in which testator'was involved was 
being negotiated, executor was justi¬ 
fied in assuming that settlement 
might be made and in not proceed¬ 
ing to obtain an order for setting up 
a reserve for settlement of testator's 
liability and in not proceeding with 
an accounting until final settlement 
of the litigation.—In re Ledyard’s 
Estate, 21 N.Y.S.2d 860, affirmed In 
re Ledyard’s Will, 20 N.Y.S.2d 1006, 
259 App.Div. 892, reargument denied 
21 N.Y.S.2d 390, 259 App.Div. 1029, 
and 24 N.Y.S.2d 780, 261 App.Div. 
827. 

(2) Where estate could not be 
closed until land was sold, executor's 
delay was justified by showing usual 
efforts and failure to sell land.—In 
re Hurley’s Will, 213 N.W. 639, 193 
Wis. 20. 
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(3) Accounting proceeding against 
administrator was, in view of recent 
death of coadministrator, postponed 
until expiration of reasonable time 
after appointment of coadministra¬ 
tor’s representative.—In re Grauer’s 
Estate, 262 N.Y.S. 368, 146 Misc. 469. 
Matters held not excuse for delay 

(1) Under Code 1907 § 2692, re¬ 
quiring an executor to file his ac¬ 
counts within one month after his 
resignation, the removal of adminis¬ 
tration from the probate court to the 
equity court after the resignation of 
the executor was not ground for de¬ 
lay in filing his accounts, nor that 
the World War was in progress or 
the prevalence of the flu epidemic.— 
Elmore v. Cunninghame, 93 So. 814, 
208 Ala. 15. 

(2) That the estate lay partly in 

Ireland, or that appeal was taken 
from judgment awarding letters tes¬ 
tamentary, or that a violation was 
filed against one of estate’s build¬ 
ings and seller of liquor discovered 
in another, or that a title company 
refused to certify title unless con¬ 
veyance was executed by alien ex¬ 
ecutor was no excuse for local ex¬ 
ecutor’s delay in filing account.—In 
— Estate, 248 N.Y.S. 269, 139 

Misc. 210. 

1. Ill.—Wylie v. Bushnell, 115 N.E. 
618, 277 Ill. 484. 

Miss.—Hayes v. National Surety Co., 
153 So. 515, 169 Miss. 676. 

Or.—Fitchard v. Hirschberg's Estate, 
272 T>. 9^6. 12R Or. 317 rehearing 
denied 274 P. 505, 128 Or. 317. 
Public policy 

It is declared public policy of state 
that decedents' estates shall be set¬ 
tled without unreasonable delay.— 
Coats v. Veedersburg State Bank, 
Ind., 38 N.E.2d 243. 

Contravening considerations 

Payment of creditors, conservation 
of estate, and execution of will are 
considerations which are paramount 
to policy of securing speedy settle¬ 
ment of estate.—Goldsborough v. 
De Witt, 189 A 226, 171 Md. 225. 
Duty to justify delay 

It is executor's duty to close af¬ 
fairs of estate as soon as possible 
without jeopardizing estate, and he 
must justify any unusual delay.—Ir 
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he can do so at any time after the expiration of the 
time for filing claims against the estate, 2 but he 
should not make his final settlement before such 
time, 3 and if he does so he and his sureties become 
liable to the creditors of the estate. 4 A final set¬ 
tlement cannot be made before the estate has been 
fully administered, with collections made and the 
debts and legacies paid. 5 Thus a final account can¬ 
not be settled and approved so long as there are 
outstanding claims against the estate and property 
in the hands of the representative available for the 
payment thereof either in whole or in part, 6 nor 
where litigation to which the representative is 
party is pending; 7 but a settlement should not be 
postponed until the determination of an action to re¬ 


cover funeral expenses where the probate court has 
jurisdiction to determine the question of the rea¬ 
sonableness of such expenses. 8 The fact that an 
inheritance tax has not been paid, 9 or that the rep¬ 
resentative cannot collect certain claims, 16 does not 
require postponement of the final settlement of the 
estate. 

A testamentary provision allowing more time than 
is specified by the statute for the settlement of the 
accounts of an executor has also been held binding 
on the legatees and devisees; 11 but the necessity 
for retaining funds to pay legacies becoming due at 
the death of testator's widow furnishes an executor 
no excuse for delaying settlement when he has in 
his hands a sum of money in excess of the legacies 


re Hurley's Will, 213 N.W. 639, 193 
Wis. 20. 

Duty to procure orders necessary 
Administrator is responsible for 
procuring from probate judge neces¬ 
sary orders for proper and speedy 
settlement of estate, and failure to 
do so constitutes breach of duty ren¬ 
dering him liable for any loss there-* 
by resulting to estate.—Reiley v. 
Healey, 187 A. 661, 122 Conn. 64. 

Two estates involved 

Where children inherited estates 
of their deceased father and mother 
in same proportions, and rights of 
creditors were not involved, adminis¬ 
trators of estate of mother, who died 
after father, could be required to file 
a final account, and such estate 
should be distributed to the heirs 
prior to final accounting in father’s 
estate, although part of assets of 
mother's estate was income from 
father’s estate and sums of the two 
estates had been to some degree in¬ 
termingled.—Taliaferro v. Reirdon, 
99 P.2d 500, 186 Okl. 607. 

2. 2nd.—Ashley v. Canida, 192 N.E. 
317, 99 Ind.App. 313. 

La.—Succession of Boehm, 108 So. 
322, 161 La. 162. 

Pa.—In re Bunting’s Estate, 8 Pa. 
Dist. & Co. 746, 75 Pittsb.Leg.J. 
322, 41 York Leg,Rec. 7. 

3. Ind.—Tilson v. Hoosier Tropical 
Fruit Co., 88 N.E. 524, 43 Ind.App. 
684. 

Pinal report not precluded 

That certain claims against estate, 
filed within one year after giving of 
notice of appointment of administra¬ 
trix, were still pending, did not pre¬ 
vent administratrix from filing re¬ 
port in final settlement after year 
expired, although settlement could 
not be had under such circumstances 
unless administratrix filed bond as 
to pending claims.—Ashley v. Can- r 
Ida, 192 N.E. 317, 99 Ind.App. 313. 

4. McL—Yakel v. Yafcel, 53 A. 914, 

96 Md. 240. i 


5. Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

24 C.J. p 927 note 86. 

“Pull administration of estate,” 
under statute authorizing probate 
court to make final settlement, con¬ 
templates collection of all claims 
and payment of all debts.—State ex 
rel. Aufderheide v. Stolte, Mo.App., 
1 S.W.2d 209. 

Possible assets outstanding 

The probate court was not Justi¬ 
fied in allowing administrator’s ac¬ 
count when it was brought to its 
attention that there might be other 
assets found to be due the estate.— 
In re Morse’s Estate, Me., 19 A.2d 
247. 

6. Conn.—Hall v. Meriden Trust & 
Safe Deposit Co., 130 A. 157, 103 
Conn. 2 26. 

Mont.—In re McLure’s Estate, 3 P- 
2d 1056, 90 Mont. 502—In re Wil¬ 
liams, 132 P. 421, 47 Mont. 325. 

Attempt to sell assets 

There being unpaid claims against 
estate, remaining property should 
at least be offered for sale, and, if 
no bids are received, and property 
appears to be worthless, court is 
warranted in settling administrator's 
account.—In re McLure's Estate, 3 
P.2d 1056, 90 Mont. 502. 

7. Mo.—State ex rel. Aufderheide 
v. Stolte, App., 1 S.W.2d 209. 

& N.Y.—Matter of McDonald, 101 
N.Y.S. 275, 51 Misc. 318. 

9. Or.—In re Neil’s Estate, 214 P. 
338, 107 Or. 156. 

10. Mont.—In re McLure’s Estate, 3 
P.2d 1056, 90 Mont. 502. 

11. Neb.—In re Fletcher, 119 N.W. 
232. 83 Neb. 156. 

i 24 C.J. p 927 note 88. 

I Provision as to time to pay charge 
on devise 

I Provision in will charging cash 
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payments on lands willed to two de¬ 
visees with provision that they may 
be given such time to pay charges 
as executors see fit manifested in¬ 
tent that testator did not contem¬ 
plate final settlement of estate as 
soon §ls twelve-month period fixed by 
law had passed.—Bowen v. Hester, 
186 So. 695, 237 Ala. 321. 

Provisions making executors trus¬ 
tees 

(1) Where will provided that ex¬ 
ecutors were to serve as trustees of 
estate and charged them with con¬ 
tinuous trust obligations and duties, 
time of making final settlement of 
estate is not discretionary with ex¬ 
ecutors, but must be postponed un¬ 
til express trusts are executed.— 
Bowen v. Hester, supra. 

(2) Where will provided for estab¬ 
lishment of annuity for life of one 
of legatees, and imposed duty on ex¬ 
ecutrix to invest residue of estate as 
trustee in order to provide funds 
necessary to pay it, executrix’ final 
account could not be settled until 
death of annuitant.—Ruel v. Hardy, 
6 A.2d 753, 90 N.H. 2 40. 

(3) Establishment of educational 
trust in will for boy of twelve years 
at date of will to be administered 
by executors manifested intent that 
testator did not contemplate final 
settlement and closing of estate as 
soon as twelve-month period fixed by 
law had passed, and the court of 
equity refused to take trust out of 
hands of executors to prepare way 
for final settlement and thereby cut 
off annuity to testator’s wife, which 
was to be paid until estate was final¬ 
ly settled, where will manifested in¬ 
tent that annuity was to continue 
until all other trusts were executed 
arid estate ready to be finally closed; 
and, further, executors were not au¬ 
thorized to deposit trust in court to 
be administered by court, so that es¬ 
tate could be settled.—Bowen v. 
Hester, suprjsu 
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payable at such time. 12 

A temporary administrator is required to account 
only when his office terminates by the qualification 
of the executor or the appointment of an adminis¬ 
trator. 13 He has no right to make an intermediate 
accounting before such time, 14 nor should he be re¬ 
quired to account pending an appeal in the proceed¬ 
ings which rendered his appointment necessary. 15 

On proof of a will after letters of administration 
arc granted on the ground of intestacy the admin¬ 
istrator should not be permitted to account in the 
proceedings to probate the will, but his accounting 
should be made after the will is approved and the 


executor qualified or an administrator with the will 
annexed appointed. 16 

§ 830. - Who Entitled to Require Ac¬ 

counting 

An executor or administrator may be compelled to 
account on the application of one interested In the es¬ 
tate, as a creditor, distributee or legatee. 

An accounting may be ordered on the application 
of any person having an interest in the estate and 
in the proper administration thereof, 17 and, con¬ 
versely, it is necessary that it should appear that 
the applicant has such interest and is not a mere 
intermeddler. 18 


12. N.H.—Brown v. Ferren, 58 A. 
870, 73 N.H. 6. 

13. N.Y.—In re Hoystradt, 176 N.Y. 
S. 780. 

24 C.J. p 927 note 90. 

14. N.Y.—In re Hoystradt, supra. 

15. Pa.—Fow’s Estate, 9 Pa.Co. 558. 

16. Ariz.—In re Miller's Estate, 92 
P.2d 335, 54 Ariz. 58. 

17. N.Y.—In re Sachs' Estate, 279 
N.Y.S. 404, 155 Misc. 233, affirmed 
282 N.Y.S. 693, 246 App.Div. 546. 

Pa.—In re Joyce’s Estate, 34 Pa.Dist. 
& Co. 549. 

24 C.J. p 9*27 note 93. 

Accounting* sole remedy 

Creditors and possible distributees 
of estate do not possess any rights 
“in rem” in the estate's assets, and 
their sole locus standi is as cestuis 
que trust to demand an accounting 
from fiduciary, and, if fiduciary’s 
performance has not measured up to 
the standards of diligence and pru¬ 
dence required by law, to hold fidu¬ 
ciary liable for any damages which 
they have sustained by reason of 
fiduciary’s culpable acts or derelic¬ 
tions.—In re Chisholm’s Estate, 30 
N.Y.S.2d 870, 177 Misc. 423. 

Right to elect 

Beneficiary of estate may compel 
administrator or executor to account 
for funds in his hands belonging to 
such beneficiary or may maintain ac¬ 
tion at law against executor.—In re 
McElfresh's Estate, 254 N.W. 84, 218 
Iowa 97. 

A guardian was entitled to adjudi¬ 
cation of amount due minor wards 
from administratrix of their deceas¬ 
ed father’s estate when probate 
judge stated her account, rather 
than as of date one year after her 
appointment.—Fay v. Fay, 19 N.E.2d 
86, 302 Mass. 297. 

Attorney for executor may cite ex¬ 
ecutor to account.—In re Myers’ 
Estate, 7 Pa.Dist. & Co. 123, 7 Nor- 
thumb.L.J. 221. 

Executors or administrators of 

different estates.-^-Stiver v. Stiver, 8 
Ohio 217. 

34 C.J. S.—60 


Foreign consul 

(1) Right of Italian vice consul to 
payment of shares of nonresident 
countrymen derived from estates in 
process of probate, including estates 
of United States citizens, was held 
to include right to demand payment, 
so that Italian vice consul could in¬ 
stitute proceeding in behalf of non¬ 
resident Italian for an accounting 
of administratrix in estate of nat¬ 
uralized United States citizen in 
which the Italians had an interest. 
—In re Bernabeo’s Estate, 273 N.Y.S. 
879, 152 Misc. 237. 

(2) An earlier decision held, how¬ 

ever, that the Italian vice consul 
could not institute compulsory ac¬ 
counting proceeding in behalf of 
Italian nationals against administra¬ 
trix of American citizen, notwith¬ 
standing treaty rights.—In re Tri- 
podi’s Estate, 245 N.Y.S. 85, 137 

Misc. 738. 

(3) Where nonresident Polish na¬ 
tionals, legatees of testatrix, had not 
personally appointed a representa¬ 
tive to represent them, the Polish 
consul general was held authorized 
under treaty to initiate, on behalf 
of such legatees, proceeding for com¬ 
pulsory accounting.—In re Katz’ Es¬ 
tate, 274 N.Y.S. 202, 152 Misc. 757. 

(4) Writing signed by beneficiary 
of estate living in Spain and pur¬ 
porting to confer power of attorney 
on local consul general of Spain to 
represent beneficiary in matters per¬ 
taining to settlement of local estate, 
which was duly acknowledged and 
notary’s authority duly certified by 
United States consul, was held suf¬ 
ficient compliance with statutory 
form of counsel’s authority to act 
in heirship matters, where counsel 
representing beneficiary was appoint¬ 
ed by such local Spanish consul.—In 
re Astibia's Estate, 46 P.2d 712, 100 
Mont. 224. 

Minor after majority 

While a minor wbo has not re¬ 
ceived his full share of an estate has 
fundamentally, a right of action to 
compel his guardian to account for 
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failure to collect it, nevertheless, to 
prevent circuity of action, he may 
after maturity proceed in his own 
name directly against the executrix 
for an accounting.—In re Schwartz’ 
Estate, 35 Pa.Dist. & Co. 386, affirm¬ 
ed 10 A.2d 386, 337 Pa. 143. 

Volunteer on behalf of executor’s 
ward 

It has been held that where an 
executor was also guardian of a min¬ 
or child of decedent, although the 
child was old enough to exercise the 
right of choosing her own guardian, 
the court had discretion to entertain 
a proceeding instituted by a mere 
volunteer to compel the executor to 
make a final report and to make 
charges against himself as guardian. 
—Wheeler v. Long, 105 N.W. 161, 128 
Iowa 643. 

Wife, having inchoate right of 
dower in proceeds of land sold by 
executor, is a person interested in 
the estate of decedent, and is en¬ 
titled to an accounting from the ex¬ 
ecutor with respect to such proceeds. 
—In re Barnes' Estate, 181 N.Y.S. 73, 
110 Misc. 569. 

Release of right 

An agreement whereby adminis¬ 
trator was released from any further 
claims against him . personally by 
any of decedent's heirs at law in 
consideration of his waiving his 
compensation and providing that re¬ 
lease was not intended to affect the 
matter of any accounting in connec¬ 
tion with obligations or services to 
or for trust of decedent's widow was 
merely an acknowledgment that re¬ 
lease should not affect widow's right, 
if any, to an accounting and was not 
a “third party beneficiary agree¬ 
ment" for widow within statute.— 
In re Winter’s Estate, 297 N.W. 497, 
297 Mich. 294. 

18. N.J.—The Ordinary v. Hitchner, 

194 A. 158, 119 N.J.Law 20. 

24 C.J. p 927 notes 93, 94. 

Attorney for one whose application 
for letters was denied 

Attorneys employed by one who 
unsuccessfully -attempted to secure 
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Creditors . The right of a decedent’s creditors to 
have the assets of his estate applied to payment of 
their debts constitutes such an interest as entitles 
them to call on the representative for an account¬ 
ing. 19 Until his claim is presented, a claimant has 
no standing as a creditor of the estate and cannot 
demand an accounting; 20 but the fact that the claim 
is not timely filed does not defeat a creditor’s right 
in this respect, if the delay does not operate to bar 
entirely his right to payment, 21 nor is the right to 
an accounting defeated by the fact that the claim 
is barred by the general statute of limitations, where 
the personal representative has power to waive such 
bar. 22 

The creditors of a partnership in which the estate 
has an interest cannot require the personal repre¬ 
sentative to account, they not being creditors of de¬ 
cedent. 23 


A creditor of the personal representative, even 
though his claim arises out of expenses incurred by 
or services rendered to the latter in connection with 
the administration of the estate, is not entitled to 
demand an accounting; 24 but where the services 
were rendered purely on the credit of the estate, the 
representative not incurring any personal liability, 
claimant may demand an accounting. 25 

Creditors of legatees or distributees are not, mere¬ 
ly as such, entitled to demand an accounting, 26 even 
though their debts have been reduced to judg¬ 
ment; 27 but they may demand an accounting where 
they have seized or levied on the interest of the leg¬ 
atee or distributee, 26 as where they have attached 
such interest. 29 

A personal representative who has been removed 
cannot be compelled to account on the petition of 


letters of administration were not 
entitled to present petition to compel 
administratrix to account, and their 
petition would be denied without | 
prejudice to institution of proceed¬ 
ings for fixation of their compensa¬ 
tion from assets of deceased's es¬ 
tate.—In re Levitt’s Estate, 26 N. 
Y.S.2d 773, 176 Misc. 131. 

19. Or.—In re Mannix* Estate, 29 
P.2d 364, 368, 146 Or. 187, citing 

Corpus Juris. 

Pa.—In re Joyce’s Estate, 34 Pa.Dist. 
& Co. 549—In re Thompson's Es¬ 
tate, 20 Pa.Dist. & Co. 669, 39 
Dauph.Co. 279. 

24 C.J. p 928 note 96. 

Claimant against another estate 
Attorney securing stipulation in 
husband's estate for payment of in¬ 
stallment of fees therein when wid¬ 
ow's estate is accounted for could 
not compel settlement by widow's 
executors, since he was not creditor 
or distributee of her estate; but 
court would act on its own motion 
and would order widow’s executors 
to make final settlement on attor¬ 
ney's unrefuted allegation of their 
refusal to do so in order to compel 
him to accept lesser sum.—In re 
Goldowitz’ Estate, 274 N.Y.S. 617, 
153 Misc. 182. 

Executor of creditor is “party in¬ 
terested in estate of deceased debt¬ 
or.”—In re Witherell’s Estate, 248 
N.Y.S. 192, 231 App.Div. 593. 

General creditors 

(1) General creditor of deceased 
may institute proceeding in orphans’ 
court to require executor or admin¬ 
istrator to account.—Rambo v. 
Stroud, 159 A. 149, 110 N.J.Eq. 101. 

(2) An unsecured creditor having 
a mere legal demand which has not 
been reduced to judgment is not a 
cestui que trust in such a sense as 
to be entitled, in the absence of 


fraud, gross wrong, or unreasonable 
delay on the part of decedent's ex¬ 
ecutor, to maintain a bill in equity 
in the federal court against such ex¬ 
ecutor to compel an accounting.— 
Thiel Detective Service Co. v. Mc¬ 
Clure, C.C. Ky., 130 P. 55, affirmed 
142 P. 952, 74 C.C.A. 122, 4 L.R.A., 
N.S., 843—24 C.J. p 929 note 6. 
Judgment creditor 

On obtaining judgment for his 
claim, a creditor has right to have 
executors cited into probate court 
and ordered to settle their accounts. 
—Lisbon Sav. Bank & Trust Co. v. 
Moulton’s Estate, N.H., 22 A.2d 331. 

One whose claim has been disal¬ 
lowed by the representative may in¬ 
stitute a proceeding for judicial ac¬ 
counting and settlement.—In re Da¬ 
vis’ Estate, 193 N.Y.S. 336, 200 App. 
Div. 730—In re Mallin’s Estate, 254 
N.Y.S. 868, 142 Misc. 520. 

Person who loaned credit to dece¬ 
dent as security for decedent's debt 
and paid debt was held creditor and 
therefore entitled to demand ac¬ 
counting of executor.—Broad St. 
Nat. Bank v. Holden, 156 A. 827, 109 
N.J.Eq. 253. 

Widow’s claim based ou antenuptial 
agreement 

A wife who had a claim against 
her deceased husband’s estate, based 
on an antenuptial agreement under 
which wife released her interest as 
widow and husband agreed to fur¬ 
nish wife support for life, could 
cite administrator of husband's es¬ 
tate to file an account of his admin¬ 
istration.—In re Goeckel’s Estate, 
198 A. 504, 131 Pa.Super. 36. 

Widow paying debts from personal 
funds 

A widow, who assisted in man¬ 
agement of husband's business, and 
paid some of his debts out of per¬ 
sonal funds after his death, held, 
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under the special circumstances of 
this case, entitled to an accounting 
and to be repaid out of estate for 
money advanced by her.—Brower v. 
Brower, 130 A. 222, 98 N.J.Eq. 218, 
affirmed 131 A. 918, 99 N.J.Eq. 414. 

20. N.J.—In re Konigsberg’s Es¬ 
tate, 4 A.2d 524, 125 N.J.Eq. 216. 

21. N.J.—In re Carter’s Estate, 187 
A. 334, 120 N.J.Eq. 578. 

N.Y.—In re Mallin’s Estate, 254 N. 
Y.S. 868, 142 Misc. 520—In re Ded- 
erer’s Will, 6 N.Y.S.2d 183. 

24 C.J. p 928 note 97. 

Effect of failure to present claims 
see supra §§ 422, 423. 

22. N.J.—Rambo v. Stroud, 159 A. 
149, 110 N.J.Eq. 101. 

24 C.J. p 928 note 98. 

Right of representative to waive 
bar of statute of limitations see 
supra § 732. 

23. N.Y.—Frothmgham v. Hoden- 
pyl, 16 N.Y.S. 341, 61 Hun 627, 
affirmed 32 N.E. 240, 135 N.Y. 630. 

24. N.Y.—Matter of Sayles, 109 N. 
Y.S. 972, 57 Misc. 524. 

24 C.J. p 928 note 1. 

25. N.Y.—In re Crowley’s Will, 4 
N.Y.S.2d 885, 167 Misc. 840. 

26. N.Y.—In re Sycle's Estate, 195 
A. 857, 16 N.J.Misc. 23. 

24 C.J. p 929 note 2. 

27. Ga.—Gammage v. Perry, 103 S. 
E. 173, 25 Ga.App. 305. 

24 C.J. p 929 note 3. 

28. La.—Voinche v. Brouillette, 23 
So. 318, 50 La.Ann. 370. 

Pa.—Raeder’s Estate, 10 Pa.Dist. 
282. 

29. N.J.—In re Sycle’s Estate, 195 
A. 857, 859, 16 N.J.Misc. 23, cit¬ 
ing Corpus Juris. 

Pa.—In re Stein’s Estate, 16 Pa. 
Dist. & Co. 150, 42 Lanc.L.Rev. 
441, 45 York Leg.Rec. 73. 

24 C.J. p 929 note 5. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 830 


creditors, 30 unless the administrator de bonis non is 
insolvent or colludes with the debtors. 31 

Heirs and distributees. Heirs or distributees are 
persons interested who may require the executor or 
administrator to render an account of his adminis¬ 
tration, 32 and the exercise of this right is not de¬ 
pendent on any charge of devastavit against the per¬ 
sonal representative. 33 However, where the heirs 
and widow by agreement distributed all the estate, 
except certain stock, before the appointment of the 
administratrix, and the heirs had received their full 
share under the agreement, any remaining balance 
being more than offset by the expense of the ad¬ 
ministration, it was held that they could not require 
a further accounting. 34 

Where the entire estate is disposed of by will, an 
heir at law or distributee to whom nothing is given 
by the will is not entitled to require an account¬ 
ing. 35 

One who has assigned or released his interest in 
the estate has been held to have the right to demand 
an accounting where he denies the validity of the 
assignment or release and the probate court cannot 
try that question; 36 but there is authority for the 
view that the probate court may determine the va¬ 
lidity of the assignment, and if it is held valid will 
deny relief to the assignor. 37 Moreover, it has 
been held that where an heir brings suit against the 
personal representative for an accounting and to 


set aside releases of his interest in the estate to such 
representative, an accounting, which would involve 
an extensive and expensive investigation, should not 
be granted until the validity of the releases has been 
fully determined. 38 

Legatees and devisees. A legatee, being a party 
in interest, has the right to demand an accounting, 39 
although he is not at the time entitled to a decree 
for distribution; 40 but when he has received the 
full amount of his legacy he has no further inter¬ 
est and cannot thereafter demand an accounting. 41 

A devisee is not entitled to compel an account¬ 
ing 42 unless the representative has exercised a pow¬ 
er of sale as to land given to the devisee or it is 
doubtful whether the personalty will be sufficient to 
satisfy the debts. 43 

A contingent interest in the estate is usually re¬ 
garded as sufficient to support a demand for an ac¬ 
counting, 44 although it has been held that an in¬ 
terest so entirely contingent and uncertain that it 
may never have an actual existence does not give 
the right to require the executor to account. 45 

Assignees or representativ.es of legatees or dis¬ 
tributees. The assignees of a legatee or distributee 
have the same right a^ the legatee or distributee had 
to demand an accounting. 46 On the death of a leg¬ 
atee or distributee the right to an accounting vests 
in his representative 47 and is not available to his 


30. Ga.—Hardwick v. Thomas, 10 
Ga. 266. 

N.Y.—Matter of Duffy, 3 Dem.Surr. 
251. 

31. Ga.—Hardwick v. Thomas, 10 
Ga. 266. 

32. La.—Succession of Benoit, 199 
So. 625, 196 La. 509. 

S.C.—Witherspoon v. Stogner, 189 
S.E. 758, 182 S.C. 413. 

24 C.J. p 929 note 9. 

33. Ala.—Alexander v. Steele, 4 So. 
281, 84 Ala. 332. 

34. Mass.—Fletcher v. Fletcher, 88 
N.E. 847, 202 Mass. 356. 

35. N.Y.—Matter of Steiner, 118 N. 
Y.S. 833, 134 App.Div. 162. 

24 C.J. p 929 note 12. 

36. N.Y.—Matter of Duffy, *3 How. 
Pr.,N.S., 240, 4 Dem.Surr. 366. 

24 C.J. p 929 note 13. 

37. N.Y.—In re Trainor, 171 N.Y. 
S. 955. 

24 C.J. p 929 note 14. 

38. U.S.—Balfe v. Tilton, D.C.N.H., 
198 F. 704. 

39. N.Y.—In re Fein's Will, 230 N. 
Y.S. 308, 132 Misc. 613. 

Or.—In re Neil’s Estate, 214 P. 338, 
107 Or. 156. 

24 C.J. p 929 note 17. 


40. N.Y.—Matter of Jones, 63 N.Y. 

S. 726, 30 Misc. 354, affirmed 64 
N.Y.S. 667, 51 App.Div. 420. 

24 C.J. p 930 note 18. 

41. Mich.—In re Kilbourne, 139 N. 
W. 16, 173 Mich. 258. 

24 C.J. p 930 note 19. 

42. N.Y.—In re Matthewson’s Will, 
206 N.Y.S. 734, 210 App.Div. 572. 

43. Ga.—Waldrop v. Chandler, 118 
S.E. 745, 155 Ga. 829. 

Ky.—Anspacher v. Utterback's 
Adm’r, 68 S.W.2d 15, 252 Ky. ,666. 
N.Y.—Carroll v. Carroll, 11 Barb. 
293. 

24 C.J. p 930 note 20. 

44. N.Y.—In re Killan, 65 N.E. 561, 

172 N.Y. 547, 63 L R.A. 95, re¬ 

versing 72 N.Y.S. 714, 66 App.Div. 
312. 

24 C.J. p 930 note 22. 

45. Pa.—Keene's Appeal, 60 Pa. 504. 

46. N.J.—In Te Sycle's Estate, 195 
A. 857, 858, 16 N.J.Misc. 23, cit¬ 
ing Corpus Juris. 

N.Y.—In re Strange's Estate, 300 N. 

Y.S. 23, 164 Misc. 929. 

24 C.J. p 930 note 24. 

Partial assignment 

Where devisee’s interest in spe¬ 
cific land is assigned and portion 
reassigned, executor selling land in 


administration need not account to 
last assignee other than by his ac¬ 
count as executor rendered to the 
court.—Pendell v. Vesper, 258 P. 
986, 85 Cal.App. 21. 

Receiver appointed in supplementary 
proceedings 

(1) A receiver appointed in sup¬ 
plementary proceedings against one 
of the intestate's next of kin may 
compel an accounting and object to 
improper disbursements.—Matter of 
Rainey, 26 N.Y.S. 892, 5 Misc. 367, 
followed in Matter of Beyea, 31 N. 
Y.S. 200, 10 Misc. 198. 

(2) The right of an adult judg¬ 
ment debtor to disaffirm a convey¬ 
ance to executrix by judgment debt¬ 
or of his interest in his father’s es¬ 
tate, ma'de by judgment debtor dur¬ 
ing his infancy at a time when judg¬ 
ment debtor had no creditors and 
no actions pending against him, was 
not a “property right” and did not 
pass to receiver in proceedings sup¬ 
plementary to judgment, and hence 
receiver could not maintain proceed¬ 
ings for compulsory accounting 
against executrix.—In re Ziemba's 
Will, 1 N.Y.S. 2d 988, 165 Misc. 853. 

47- U.S.—Ellis v. Stevens, D.C. 

Mass., 37 F.Supp. 488. 
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legatees, distributees, or creditors. 48 

Remaindermen. A remainderman whose rights 
in an estate are vested is so interested therein as 
to be entitled to apply to compel an executor to ac¬ 
count, even though the owner of the life estate is 
also living and entitled to make similar applica¬ 
tion; 49 and this right has been held to exist, al¬ 
though the life tenant has the right to use both 
principal and income for specified purposes; 50 but 
it has been held that while the life tenant lives he 
only can demand an accounting. 51 

An heir of a remainderman has been held to have 
the same right as the remainderman. 52 

Successors and representatives. At common law, 
when an executor or administrator is removed, and 
an administrator de bonis non is appointed, the lat¬ 
ter can administer only on the estate which remains 
unadministered, and cannot call on the removed ex¬ 
ecutor or administrator to account; 53 but this rule 
has been very generally abrogated by statutory pro¬ 
visions under which an administrator de bonis non 
appointed on the resignation or removal of an ex¬ 
ecutor or administrator has the right to compel an 
accounting by his predecessor. 54 So also, in the 
absence of statute, it is usually considered that 
where an executor or administrator dies, his per¬ 
sonal representatives cannot be compelled to ac¬ 
count by the administrator de bonis non of the prin¬ 
cipal estate, 55 the right to demand such accounting 
being in the legatees and distributees only, 55 al¬ 
though in some states the rule, in some cases under 
statute, is that under such circumstances the admin¬ 
istrator de bonis non is the proper person to com¬ 


pel an accounting. 57 

It has been decided in New York that no statu¬ 
tory provision in that state authorizes the represent¬ 
atives of a deceased executor to initiate and conduct 
a proceeding for the accounting of their decedent 
in the estate whereof he was executor. 58 

A temporary administrator may be required to ac¬ 
count by the permanent administrator. 59 

Sureties of personal representative. It has been 
held that the sureties on the bond of an executor or 
administrator cannot compel an accounting by their 
principal; 50 but there is authority granting the 
surety such remedy. 51 Moreover, it has been held 
that a surviving administrator may be compelled to 
account by a surety on the bond of his deceased co- 
administrator, 52 and that suit was properly brought 
by sureties of administrators against them and their 
successor to compel an accounting between the par¬ 
ties, to ascertain the amount of the estate, to ascer¬ 
tain the distributive shares of defendants as next 
of kin and apply the same to pay the damages 
caused by their default,‘to ascertain the amount 
thereof, and have a judgment entered against them 
in the first instance and plaintiffs decreed secon¬ 
darily liable, and to enjoin their successor from 
prosecuting the bond. 53 

Probate court. The probate court, having juris¬ 
diction of the estate, may on its own motion, and 
without application of any interested party, make 
an order citing the executor or administrator to ren¬ 
der an account, after the lapse of the time fixed by 
statute or the bond of the representative. 64 Wheth- 


N.Y.—In re Croker’s Estate, 258 N. 

Y.S. 855, 144 Misc. 492. 
pa.—In re Walker’s Estate, 121 A. 
318, 277 Pa. -444. 

Tex.—Goldsmith v. Mitchell, Civ. 
App., 57 S.W.2d 188, error dis¬ 
missed. 

24 C.J. p 930 note 25. 

48. U.S.—EUis v. Stevens, D.C.Mass., 

37 F.Supp. 488. 

Me.—Wentworth v. Mathews, 132 A. 

697, 125 Me. 242. 

24 C.J. p 930 note 27. 

In New York 

(1) The right to compel an ac¬ 
counting vests in the executor or ad¬ 
ministrator or other representative of 
the distributee’s estate; the right is 
not available to a legatee, distribu¬ 
tee, or creditor.—In re Croker's Es¬ 
tate, 258 N.Y.S. 855, 144 Misc. 492. 

(2) But it has been held that if 
such legatee or distributee' has dis¬ 
posed of his legacy or distributive 
share by will, his legatee has an in¬ 
terest in the principal estate by vir¬ 
tue of which he may require the 
.representative thereof to account.— 


Matter of Prout, 4 N.Y.S. 841, 52 
Hun 109—24 C.J. p 930 note 28. 

49. N.J.—Sampson v. Sampson, 124 
A. 708, 96 N-J.Eq. 198. 

24 C.J. p 930 note 29. 

50. N.Y.—Matter of Hunt, 82 N.Y. 
S. 538, 84 App Div. 159, affirmed 
72 JNT.E, 1143, 179 N.Y. 570. 

51. Ga.—Clark v. Baker, 196 S.E. 
750, 186 Ga. 65. 

52. N.Y.—In re Lawrence, 1 N.Y.S. 
213. 

53. N.C.—Brown v. Wilson, 94 S. 
E. 419, 174 N.C. 668. 

24 C.J. p 931 note 33. 

54. N.J.—Middleton v. Carter, 68 A. 
763, 73 N.J.Eq. 624, affirmed 71 A. 
1134, 74 N.J.Eq. 853. 

24 C.J. p 931 note 34. 

55L Ill.—Bliss v. Seaman, 46 N.E. 
279, 165 Ill. 422, affirming 59 Ill. 
App. 236. 

24 C.J. p 931 note 35. 

56. Ill.—Duffin v. Abbott, 48 Ill. 
17. 

24 C.J. p 931 note '36. 

'94S 


57. Ala.—Cowan v. Perkins, 107 So. 
63, 214 Ala. 155. 

Ark.—Wooten v. Penuel, 140 S.W.2d 
108, 200 Ark. 353. 

Mass.—Colby v. Stearns, 17 0 N.E. 
465, 270 Mass. 461. 

Pa.—In re Krick’s Estate, 20 A.2d 
195, 342 Pa. 212. 

24 C.J. p 931 note 37. 

58. N.Y.—Bunnell v. Ranney, 66 
How.Pr. 291, 2 Dem.Surr. 327. 

24 C.J. p 931 note 38. 

59* Ga.—Roberson v. Smith, 167 S. 
E. 305, 46 Ga.App. 164. 

60. Mich.—McElroy v. Hatheway, 6 
N.W. 867, 44 Mich. '399. 

24 C.J. p 931 note 39. 

61. Or.—New Amsterdam Casualty 
Co. v. Terrall, 107 P.2d 843, 165 
Or. 390. 

62. N.Y.—Matter of Provost, 84 N. 
Y.S..29, 87 App.Div. 86. 

63. N.Y.—;Palmer v. Ward, 86 N. 
Y.S. 990, 91 App.Div. 449. 

64. Mo.—Metzger v. Metzger, App., 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 831 


er an order to account shall be made is a matter 
resting in the sound discretion of the court of pro¬ 
bate jurisdiction, the exercise of which will not be 
interfered with by an appellate court except in cas¬ 
hes of abuse. 65 

Coexccutors and coadministrators . The right of 
a personal representative to compel his corepresent¬ 
ative to account is discussed infra § 1045. 

§ 831. - Who May Be Required to Ac¬ 

count 

Any representative, including a temporary or special 
administrator or an administrator de bonis non or a 
representative improperly appointed, may be required to 
account; the representative of a deceased representa¬ 
tive is required to account for the deceased representa¬ 
tive. 

Generally, any one entrusted with the assets of 
the estate may be required to account 66 Thus any 
executor or administrator may be called on to ren¬ 


der an account ; 67 and where a rnan, by marrying 
an executrix or administratrix, becomes executor 
or administrator, see supra § 80, he may be com¬ 
pelled to account, 68 even after the death of the 
wife. 69 A temporary or special administrator may 
be required to account, 76 as may an administrator 
de bonis non. 71 One improperly or erroneously ap¬ 
pointed as representative of the estate may be re¬ 
quired to account. 72 Similarly, persons who with¬ 
out authority assume to administer an estate and 
receive property of the estate may be compelled to 
account therefor, 73 although there are authorities 
which deny the power of the probate court to re¬ 
quire an accounting under such circumstances. 74 

Termination of office. Where an executor or ad¬ 
ministrator resigns or is removed or his letters are 
revoked, he may be required to render a final ac¬ 
count and turn over the balance due, 75 unless it 
appears that he never took charge or possession of 


153 S.w.2d US, 122, citing Corpur 
Juris. 

24 C.J. p 931 note 42. 

65. N.Y.—Matter of Merritt, 54 N. 
Y.S. 955, 35 App.Div. 337—Matter 
of Adler, 15 N.Y.S. 227, 60 Hun 
481. 

66. Cal.—In re De Barry’s Estate, 
111 P.2d 728, 43 Cal.App.2d 715. 

Pa.—In re Schadt’s Estate, 128 A. 
487, 282 Pa. 523. 

67. La.—Succession of Savoie, 200 
So. 327, 196 La. 1002. 

24 C.J. p 932 note 44. 

Executor claiming* ownership 

Surviving executor was held re- 
•qwired to account on application of 
widow claiming life estate despite 
executor’s claim to assets.—In re 
Dempsey’s Estate, 137 A. 170, 288 
Pa. 458. 

Individual petitioning for appoint¬ 
ment of corporation 
Where petition for appointment 
of administrator was made by peti¬ 
tioner acting for and in name of 
hank but bond was signed by peti¬ 
tioner as principal, and various steps 
in the administration were taken by 
petitioner as administrator, petition¬ 
er and not the bank was administra¬ 
tor and would be required to ren¬ 
der an accounting.—Succession of 
Savoie, 200 So. 327, 196 La. 1002. 

68. Conn.—Smith v. Chapman, 5 
Conn. 14. 

24 C.J. p 932 note 46. 

69. Ala.—Draughon v. French, 4 
Port. 352. 

Md.—Gavin v. Carling, 55 Md. 530. 

70. Ala.—Mitchell v. Parker, 151 So. 
842, 227 Ala. 676. 

<Ga.—Roberson v. Smith, 167 S.E. 
. 305, 46 Ga.App. 164. 


Utah.—In re Pingree's Estate, 25 P. 

2d 937, 82 Utah 437, 90 A.L.R. 96. 
24 C.J. p 932 note 48. 

Return to the ordinary 

There is no duty resting on- tem¬ 
porary administratrix to make re¬ 
turns to the ordinary, or to account 
to the heirs for moneys collected 
by her, or to pay creditors.—Collins 
v. Henry, 118 S.E. 729, 155 Ga. 886. 

71. Miss.—Hayes v. Holman, 144 
So. 690, 165 Miss. 494. 

72. Iowa.—Murphy v. Hahn, 223 N. 
W. 756, 208 Iowa 698. 

Or.—In re Workman’s Estate, 68 
P.2d 479, 156 Or. 333, denying re¬ 
hearing 65 P.2d 1395, 156 Or. 333. 
Administration of living person’s es¬ 
tate 

If a pseudo administratrix per¬ 
petrated a fraud on court in pro¬ 
curing letters of administration on 
estate of a person alleged to be de¬ 
ceased but who was in fact alive, 
and administratrix thereby obtained 
possession of such person’s proper¬ 
ty, court was bound to direct ad¬ 
ministratrix to account and surren¬ 
der to the court money secured by 
administratrix under authority of 
letters so that money might be pre¬ 
served by the court and remain sub¬ 
ject to such disposition as thereafter 
determined.—In re Clemens' Estate, 
22 N.Y.S.2d 168, 174 Misc. 1052. 
Eater will found 

Where court admitted to probate 
a will of deceased without nQtice of 
later will, and later will was then 
admitted to probate, the preexisting 
grant of letters testamentary would 
be revoked, and executor whose 
grant of authority was thus ter¬ 
minated would be required to render 
an account of his administration 
within such time as the court might 
direct.—In re Estrem’s Estate, 107 
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P.2d 36, 16 Cal.2d 563, prior opinion, 
App., 101 P.2d 510. 

Property turned over to legatee’s 
agent 

Where, because of dissatisfaction 
by legatees, executor filed petition 
seeking to resign and have one se¬ 
lected by the legates appointed, hav- 
mg previously turned over the es¬ 
tate to such person, and an order 
was made in accordance with the 
petition, the person so selected was- 
held to be treated as the legatees’ 
agent, and the executor is not liable 
to account for property so turned 
over to him, although the order ap¬ 
pointing him was void.—Lane v. 
Tarver, 113 S.E. 452, 153 Ga. 570. 

73. N.D.—Dobler v. Strobel, 81 N. 
W. 37, 9 N.D. 104, 81 Am.S.R. 530. 

24 C.J. p 932 note 52. 

74. N.H.—Davis v. Davis, 56 A. 747, 
72 N.H. 326. 

24 C-J. P 933 note 53. 

75. N.Y.—In re Clemens’ Estate, 22 
N.Y.S.2d 168, 174 Misc. 1052. 

24 C.J. p 932 note 49—23 C.J. p 1109 
note 59. 

Removed executor is treated as 
still in office with respect to his 
duty to account, until his account 
is finally settled.—In re Chamber¬ 
lain’s Estate, 112 P.2d 934, 44 Cal. 
App.2d 193, denying rehearing 112 
P.2d 53, 44 Cal. App. 2d 193, prior 
opinion 109 P.2d 449. 

Postponement of accounting until 
liquidation of depository 
Executor and his surety were re¬ 
quired to pay losses on deposits and 
investments of funds of estate sus¬ 
tained through failure of bank, 
where executor was not entitled to 
credits for losses because of his 
negligence and where final account 
was necessitated by executor’s res¬ 
ignation, without deferment until 
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any part of the estate. 76 An executor or adminis¬ 
trator who has been discharged cannot subsequently 
be called on to account, 77 unless and until the dis¬ 
charge has been set aside. 78 One who is both life 
tenant and executor under the will, and who has 
discharged his functions as executor and remains in 
possession simply as life tenant, cannot be required 
to account as executor. 79 

If the person named in the will as executor does 
not qualify J he cannot be required to render an ac¬ 
count. 80 

Sureties on an administration bond cannot be re¬ 
quired to account for the acts of their principal, and 
a decree against them for an accounting is extra¬ 
judicial and inoperative. 81 

Attorney of representative. Where an adminis¬ 
trator’s attorney made a profit on his purchase of 
land of the estate, it was held that the estate could 
not be settled until an accounting by him. 82 

The insanity of an executor does not affect the 
power of the probate court to require a settlement 
of his account. 83 

Co7'epresentatives. Where there are two or more 
executors or administrators of an estate, each has a 
several right to. the assets of the estate, and is re¬ 
sponsible and need account only for the assets he 
receives. 84 Each of several coexecutors or coad¬ 


ministrators has a right to settle a separate account 
of his administration ; 85 but it is improper to file 
several sets of accounts covering the same transac¬ 
tions and assets. 86 However, it has been held that 
each representative must account for all the prop¬ 
erty in their possession, irrespective of the corepre¬ 
sentative’s like obligation, 87 and that a representa¬ 
tive cannot defeat an application that he account on 
the ground that a similar duty rests on his corepre¬ 
sentative. 88 A petition by an executor to compel 
his coexecutor to join in stating an account should 
be dismissed, where it appears that such coexecu¬ 
tor has repeatedly declared his willingness to unite 
with the petitioner in the statement of an account 
disposing of the assets in accordance with the prop¬ 
er practice and in such manner as to allow the pe¬ 
titioner full opportunity to establish certain disput¬ 
ed claims held by him against the estate, but that the 
petitioner has persistently failed to cooperate with 
him. 89 The liability of corepresentatives who joint¬ 
ly settle their final accounts is discussed infra § 1045. 

Representative of deceased executor or adminis¬ 
trator. The general rule is that, where an execu¬ 
tor or administrator dies without having settled his 
administration account, it is for his own represent¬ 
ative and not the administrator de bonis non of the 
first decedent to present and settle the account of 
the deceased representative, and an accounting may 
accordingly be compelled; 90 but in a few states this 


complete liquidation of bank and 
ascertainment of deficiency, since 
executor and surety were entitled to 
be subrogated to claim of estate 
against bank and could not be prej¬ 
udiced by immediate payment.—In 
re Howison's Estate, 197 N.E. 333, 
49 Ohio App. 421. 

76. Mo.—Hanley v. Holton, 96 S. 
W. 691, 120 Mo.App. 393. 

24 C.J. p 932 note 50—23 C.J. p 1109 
note 59 [a]. 

77. La.—Baron v. Baum, 10 So. 766, 
44 La.Ann. 295. 

24 C.J. p 933 note 56. 

78. Ga.—Cook v. Weaver, 77 Ga. 9. 
24 C.J. p 933 note 57. 

79. N.Y.—Matter of Comer, 131 N. 
Y.S. l87„ 72 Misc. 321. 

80. N.Y.—W ever v. Marvin, 14 

Barb. 376, 7 How.Pr, 182. 

81. S.C.—Ross v. Chambers, 17 S. 
C.L. 548—Teague v. Dendy, 7 S.C. 
Eq. 207, 16 Am.D. 643. 

Statute authorizing administrator 
de bonis non to call surety of de¬ 
ceased administrator to account in 
probate court is limited to cases 
where there is no personal repre¬ 
sentative of estate of deceased ad¬ 
ministrator, and does not oust gen¬ 
eral jurisdiction of equity court to 


settle estates of decedents.—Cowan 
v. Perkins, 107 So. 63, 214 Ala. 155. 

82. N.J.—Vaiden v. Edson, 98 A. 
635, 85 N.J.Eq. 65, affirmed 95 A. 
9S0, 85 N.J.Eq. 184. 

83. U.S.—Michigan Trust Co. v. 
Ferry, Utah, 33 S.Ct. 550, 228 U. 
S. 346, 57 L.Ed. 867, reversing 175 
F. 667, 99 C. C.A. 221, 175 F. 681, 
99 C.C.A. 235. 

84. Hawaii.—Estate of Lee Chuck, 
33 Hawaii 445, 454, citing Corpus 
Juris. 

24 C.J. p 933 note 61. 

Death of corepresentative 

Surviving administrator pendente 
lite in final account need not charge 
self with assets of estate received 
at the time of his original appoint¬ 
ment as coadministrator with an¬ 
other, but account charging himself 
with estate coming to his hands at 
death of his coadministrator was 
sufficient, in view of fact that ac¬ 
counts . of both administrators gave 
full accounting.—Brown v. Tydings, 
130 A. 337, 149 Md. 22. 

85. Hawaii.—In re Estate of Lee 
Chuck, 33 Hawaii 445, 454, citing 

Corpus Juris. 

Pa.—In re Foulke’s Estate, 5 A.2d 
179, 334 Pa. 186. 

24 C.J. p 933 note 62. 
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86. Pa.—In re Fleming, 32 Pittsb. 
Leg.J.,N.S. f 439. 

87. Cal.—In re Clary's Estate, 264 
P. 242, 203 Cal. 335. 

88. N.Y.—In re Grauer’s Estate, 262 
N.Y.S. 368, 146 Misc. 469. 

89. Md.—Strasbaugh v. Dallam, 50 
A. 417, 93 Md. 712. 

90. U.S.—Williams v. Williams, C. 
C.A.I11., 61 F.2d 257, certiorari de¬ 
nied 53 S.Ct. 404, 288 U.S. 612, 77 
L.Ed. 986. 

Ala.—Cowan v. Perkins, 107 So. 63, 
214 Ala. 155. 

Ark.—Wooten v. Penuel, 140 S.W.2d 
108, 200 Ark. 353. 

Cal.—In re Clary's Estate, 234 P. 
851, 71 Cal.App. 22—Ex parte Phil- 
brook, 191 P. 77, 47 Cal.App. 678. 
Me.—In re Rumery, 123 A. 179, 123 
Me. 398. 

Md.—Fulford v. Fulford, 137 A. 487, 
153 Md. 81. 

Mass.—Colby v. Stearns, 170 N.E, 
465, 270 Mass. 461. 

Miss.—Hayes v. Holman, 144 So. 690, 
165 Miss. 494. 

N-H.—Weston v. Second Orthodox 
Congregational Society, 110 A. 
137, T9 N.H. 245. 

N.J.—Skinner v. Reinhardt, 153 A. 

632, 108 N.J.Eq. 24. 

Pa.—In re Krick's Estate, 20 A.2d 
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rule is not acceded to. 91 The representative of a 
representative is not required to account as the rep¬ 
resentative of the original decedent 92 when there 
is no proof that any of the effects of such decedent 
came to his hands in his representative character. 93 

A testamentary direction relieving an executor 
from liability to account precludes the compelling 
of an account by the personal representatives of 
such executor. 94 

Representative of life tenant . The representative 
of the life tenant under a will is not required to ac¬ 
count for the corpus of the property in which his 
decedent had a life interest to the representatives of 
the grantor's estate, 95 but where the life tenant is 
made a trustee of the corpus for the benefit of the 
remaindermen, they may obtain an accounting from 
the life tenant's representative. 96 Where the life 
tenant is given power to consume the corpus, his 
representative need not account for the entire cor¬ 
pus, but only for the unconsumed part. 97 

3 832. - Person Acting in Different Ca¬ 

pacities 

A representative who is also acting in another fidu- 


§ 832 

ciary capacity should generally account separately in each 
capacity. 

As representative of different estates. Where the 
same person is administrator de bonis non with the 
will annexed of the original decedent and adminis¬ 
trator of the original executor, he may file his ac¬ 
count in the former capacity, although technically 
he should file the account of his intestate. 98 

As representative and guardian. When a person 
acts both as executor or administrator and guard¬ 
ian of the children of deceased, he should render 
separate accounts as personal representative and 
as guardian, 99 and he should first file his account 
in the former capacity in order that it may be 
definitely ascertained what amount he should charge 
himself with in the latter, 1 but there is authority 
that his account as guardian may be settled first. 2 
An executor cannot be required to settle his ac¬ 
counts as such in a proceeding against him as 
guardian of an heir of the estate. 3 

As representative and trustee. One who is tes¬ 
tamentary trustee as well as executor holds the 
fund as executor until his final account as such is 
settled, 4 and he cannot properly assume the rights 
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195, 342 Pa. 212—Catanzaritti v. 

Bianco, 198 A. 806, 131 Pa.Super. 

207—Central Trust & Savings Co. 

v. Walters, 19 Pa.Dist. & Co. 104. 
24 C.J. p 933 note 66, p 1199 note 

64. 

Chief purpose of statute providing - 
for voluntary accounting by execu¬ 
tor of deceased executor is to sepa¬ 
rate estates.—In re Hogeboom’s Will, 
219 N.T.S. 436, 219 App.Div. 131. 

Courts have no authority to excuse 
performance of duty of administra¬ 
tor of administrator to settle ac¬ 
counts of deceased administrator, 
regardless of circumstances.—Hayes 
v. National Surety Co., 153 So. 515, 
169 Miss. 676. 

Representative of deceased represen¬ 
tative of deceased representa¬ 
tive 

Under statute relating to right to 
require an accounting from “executor 
or administrator, of a deceased ex¬ 
ecutor,” representative of the de¬ 
ceased representative of the deceased 
representative of an estate cannot be 
compelled to file an account.—In re 
Griffin’s Estate, 10 N.Y.S.2d 161, 170 
Misc. 496. 

Jurisdiction to reach distributive 
share or commissions 

Probate court, on petition for set¬ 
tlement of surviving executor’s ac¬ 
counts and for distribution, was 
without jurisdiction, as against heirs 
of deceased executor, to appropriate 
his distributive share as legatee, or 
the commissions earned by him, to 
the extinguishment of his debt to the 


estate, in view of Code Civ.Proc. § 
1639, despite § 1447.—In re Clary’s 
Estate, 234 P. 851, 71 Cal.App. 22. 

As condition to demanding account¬ 
ing of estate 

Where deceased appointed his wife 
and the elder son executors of his 
estate, which elder son predeceased 
his mother, it was held that the wid¬ 
ow of such deceased son as executor 
of his estate, after the death of his 
mother, was not required, as a pre¬ 
requisite to demanding an accounting 
by the two brothers of her deceased 
husband, who were then acting as ad¬ 
ministrators of their father's estate, 
to file an account for her husband 
as executor of his father.—In re 
Walker’s Estate, 121 A. 318, 277 Pa. 
444. 

; 91. Tex.—McClellan v. Manguin, 75 
S.W. 840, 33 Tex.Civ.App. 193. 
Wis.—Reed v. Wilson, 41 N.W. 716, 
73 Wis. 497. 

92. La.—Pickett v. Pickett, 6 So. 

655, 41 La.Ann. 882, 885. 

24 C.J. p 934 note 68. 

Death of corepresentative 

On death of coexecutor, right to ad¬ 
minister estate automatically rests 
in surviving executor, and representa¬ 
tive of deceased executor is not rep¬ 
resentative of estate represented by 
deceased executor, and hence court 
of ordinary has no jurisdiction to call 
for accounting from executor or ad¬ 
ministrator of deceased coexecutor 
for acts of deceased coexecutor as 
such.—Ballard v. Zachry, 187 S.E. 
139, 54 Ga.App. 101. 
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93. Pa.—Thomas* Estate, 9 Pa.DIst. 
87. 

24 C.J. p 934 note 69. 

94. Pa.—In re Keller, 73 A. 926, 224 
Pa. 523. 

24 C.J. p 934 note 70. 

95. N.Y.—Matter of Comer, 131 N. 
Y.S. 187, 72 Misc. 321. 

98. N.Y.—In re Zollikoffer’s Will, 3 
N.Y.S.2d 305, 166 Misc. 735. 

97. Mo.—Mauthe v. Breckenridge, 
284 S.W. 145, 219 Mo.App. 694. 

Pa.—In re Mayer's Estate, 52 York 
Lreg.Rec. 101, 1 Fay.L.J. 122. 

98. N.Y.—Matter of Brewster, 156 N. 
Y.S. 588, 92 Misc. 339. 

24 C.J. p 934 note 73. 

Double accounting 
Where executrix of testator never 
accounted to deceased daughter in¬ 
heriting deceased devisee’s share, and 
subsequently became administratrix 
of daughter, daughter’s heir was en¬ 
titled to double accounting.—Terry 
v. Chandler, 158 S.E. 572, 172 Ga. 
715. 

99. Pa.—Thomas’ Estate, 2 Kulp 160. 
24 C.J. p 934 note 74. 

1- Pa.—Fish's Appeal, 7 A. 22 2 , 3 
Pa.Cas. 239. 

24 C.J. P 935 note 75. 

2. Okl.—Taliaferro v. Reirdon, 99 P. 
2d 494, 186 Okl. 605. 

3. Ark.—Dale v. Dale, 203 S.W. 258, 
134 Ark. 61. 

4. Ill.—Teater v. Salander, 136 N. 
E. .873, 305 Ill. 17. 
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2 nd duties of trustee until the court has approved 
hia accounts as executor and ordered a distribution 
of the estate. 5 It has been considered that execu¬ 
tors who are charged with trust duties should, when 
finally accounting as executors, include all their 
proceedings in the administration of the estate in 
whatever capacity they have assumed to act; 6 but 
it has also been said that blending accounts as per¬ 
sonal representative and trustee is not permissible. 7 
Where, in proceedings for the judicial settlement 
of his accounts as guardian, administrator with the 
will annexed, and testamentary trustee, it appeared 
that at all times since accountant had been con¬ 
cerned with the assets for which he sought to ac¬ 
count he was only entitled to custody and adminis¬ 
tration of such assets as testamentary trustee, an 
account as administrator with the will annexed did 
not require adjustment. 8 An administrator who 
collects a trust fund belonging to the estate of his 
intestate and is subsequently appointed trustee of 
such fund is liable to account for the same as ad¬ 
ministrator when it does not appear that he has 
ever made any transfer of such fund to himself 
as trustee. 9 An executor who was also an agent 
or trustee of the testator in his lifetime cannot, 


after the final settlement of his accounts as execu¬ 
tor, be called on to account in equity as such trus¬ 
tee; there can be no separate accounting in the 
two different capacities. 10 A statement in an ex¬ 
ecutor’s inventory that the estate had a residuary 
interest in certain land whose legal title was in 
him cannot affect such executor’s right to apply 
for an accounting to the circuit court of the trust, 
which existed independent of his position as ex¬ 
ecutor. 11 

As representative and surviving partner . Where 
one is both the representative of the decedent’s es¬ 
tate and his surviving partner, he should account 
in the same proceeding in both capacities. 12 

§ 833. - Scope of Liability and Property 

to Be Included 

An executor or administrator must account for all of 
the assets of the decedent's estate which come into his 
possession in his representative capacity. 

An executor or administrator must render his 
account for all the property of decedent which has 
come into his hands as representative, wherever 
found or by whatever means collected. 13 So the 


N.Y.—In re Hopson's Will, 211 N.Y. 

S. 128, 213 App.Div. 395. 

Wis.—Wallber v. Wilmanns, 93 N.W. 

47, 116 Wis. 246. 

Delay in setting trust up 

(1) Objection to account of execu¬ 

tor on ground of delay in setting up 
trust was overruled where the delay 
in setting up residuary trust resulted 
from fact that residuary estate could 
not be ascertained until all claims 
had been disposed of, including feder¬ 
al and state estate taxes.—In re Ded- 
yard’s Estate, 21 N.Y.S.2d 860, af¬ 
firmed In re Ledyard’s Will, 20 N.Y. 
S.2d 1006, 259 App.Div. 892, reargu¬ 
ment denied 21 N.Y.S.2d 390, 259 

App.Div. 1029, and 24 N.Y.S.2d 780, 
261 App.Div. 827. 

(2) Where will directed establish¬ 
ment of various trusts, and cloth¬ 
ed executors and trustees with wide 
powers of discretion as to disposi¬ 
tion of stock in corporation founded 
by testator, and stock comprised 
practically the entire estate, and 
there was no market for stock ex¬ 
cept at sacrificial prices, delay of ex¬ 
ecutors and trustees in establishing 
trusts was justified.—Girard Trust 
Co. v. Mueller, 7 A.2d 413, 125 N.J. 
Eq. 597. 

5. Ill.—In re Busby's Estate, 6 N.E. 

2d 451, 288.Ill.App. 5Q0i 
Mass.—Everett v- Mpnk, 177 N*E. 797, 
277 Mass. 65, 76 A.L.R. 1382— 

Mooers v. Gredne, 174 N.E. 340, 274 
Mass. 243—Lannin v. Buckley, 152 
N.E. 71, 256 Mass.. 78. 

24 C.J. p 935 note. 78. : 


Change of property from executor \ 
to trustee 

No act will suffice to show change 
of property from executor to him¬ 
self as trustee until executor, who 
is also trustee, has settled his ac¬ 
count in probate court as executor 
and account has been allowed by 
court, and executor has been credited 
with amount with which he is aft¬ 
erward to be charged as trustee.— 
Springfield Nat. Bank of Springfield 
v. Couse, 192 N.E. 529, 288 Mass. 262. 
€. Mass.—Cook v. Howe, 182 N.E. 

581, 280 Mass. 325. 

N.Y.—Whitney v. Phoenix, 4 Bedf. 

Surr. 180. 

Acts irregular as executor 

Executor’s account should not have 
beeh rejected because account includ¬ 
ed investment in securities which 
trustee was authorized to make where 
executor by will was also appointed 
as trustee; court would assume that 
executor in doing act which was 
irregular in its capacity of executor 
but which might properly have been 
done as trustee acted in latter ca¬ 
pacity.—Springfield Nat. Bank of 
Springfield v. Couse, 192 N.E. 529, 
288 Mass. 262. 

Executor-trustee accounting 

Where the executorial functions of 
marshaling assets of estate were not 
completed six years after death of 
testator, and testamentary trustees 
must have performed certain trust 
duties during the period after the 
testator's death, fiduciaries were re¬ 
quired to account in capacity of ex¬ 
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ecutor-trustee.—In re Clarke's Estate, 
26 N.Y.S.2d 948, 176 Misc. 187. 

7. N.J.—In re Smith’s Estate, 153 A. 
647, 107 N.J.Eq. 607. 

Pa.—Dinger’s Estate, 23 Pa.Dist. 756. 

8. N.Y.—Matter of Brewster, 156 
N.Y.S. 588, 92 Misc. 339. 

9. N.Y.—In re Hodson, 30 N.E. 63, 
131 N.Y. 575, affirming 16 N.Y.S. 
371, 61 Hun 504. 

10. N.J.—Vanmeter v. Jones, 3 N.J. 
Eq. 520. 

11. Mo.—Johnston v. Grice, 199 S.W. 
409, 272 Mo. 423. 

12. N.M.—In re McMillan's Estate, 
33 P.2d 369, 38 N.M. 347. 

13. Ga.—Ellis v. Geer, 137 S.E. 290, 
36 Ga.App. 519. 

Iowa.—In re Smith's Estate, 271 N.W. 
888, 223 Iowa 172. 

Mont.—In re Jennings' Estate, 241 P. 
655, 656, 74 Mont. 468, citing Cor¬ 
pus Juris. 

N.Y.—In re Slensby’s Will, 7 N.Y.S.2d 
471, 169 Misc. 292. 

Ohio.—Shanower v. Cook, 192 N.E. 

276, 47 Ohio App. 553. 

Pa.—In re Anderson's Estate, 23 Erie 
■ Co. 387. 

Utah.—In re Brooks' Estate, 30 P.2d 
1065, 83 Utah 506. 

24 C.J..P 935 note 86. 

What are assets of estate see su¬ 
pra §§ 95-128. 

Property on hand 

' An executor on accounting is re¬ 
sponsible for what he should have 
on* hand.—In re Ferguson’s Estate, 3 
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representative should account for the expenses of sentative need account only for property which is 
administration 14 and as to the debts due from the part of decedent's estate, 16 which came into his 
estate. 15 However, under the decisions, a repre- 


A.2d 439, 124 N.J.Eq. 573, affirmed 11 
A.2d 107, 127 N.J.Eq. 14. 

Conduct of ‘business or corporation 

The surrogate’s court will require 
disclosure of affairs of corporations 
in which decedent’s estate is inter¬ 
ested on accounting by estate fiducia¬ 
ries in every case wherein it has such 
power, regardless of question of ap¬ 
propriateness thereof; executors, 
controlling corporations through com¬ 
bined stock interests of testator's 
estate and one of executors, may be 
compelled to file accounts of such 
corporations’ transactions since tes¬ 
tator's death.—In re Witkind’s Es¬ 
tate, 4 N.Y.S.2d 933, 167 Misc. 885. 
Judgment determining title in favor 
of another 

An administratrix who failed to 
account for deposit standing in name 
of decedent was chargeable with 
amount of such deposit, notwith¬ 
standing a judgment was recovered 
against her in action by decedent’s 
daughter adjudging that daughter, 
as surviving joint tenant, was own¬ 
er of deposit, since question was not 
whether some third person secured 
a judgment against administratrix 
or against the estate but how ad¬ 
ministratrix actually accounted for 
money which was in her possession. 
—In re Russell’s Estate, 72 P.2d 
219, 23 Cal.App.2d 103. 

Representative of deceased fiduciary 

(1) The executor or administrator 
of a deceased fiduciary has duty to 
account for any assets of the un¬ 
derlying estate, which may have 
come into his hands as executor or 
administrator of deceased fiduciary, 
and for acts which deceased fiduciary 
himself performed prior to his de¬ 
mise in his administration of or deal¬ 
ings with assets of the underlying 
estate.—In re McConnell’s Estate, 29 
N.Y.S.2d 259, 176 Misc. 900. 

(2) In proceedings by executrix of 
deceased executrix for settlement of 
latter’s accounts , such accounts 
should not be charged with realty re¬ 
ceived by deceased executrix from 
original testatrix and conveyed to pe¬ 
titioner, although conveyance was ob¬ 
tained by undue influence.—In re 
Fitzpatrick’s Will, 169 N.E. 110, 252 
N.Y. 121, reversing 236 N.Y.S. 113, 
227 App.Div. 638, which affirmed 234 
N.Y.S. 234, 133 Misc. 772. 

Particular matters for which rep. 
resentative held liable to ac¬ 
count s 

(1) Amount appropriated to admin¬ 
istratrix’ use as widow’s allowance 
after yea? from filing of inventory. 
—In re Mead’s* Estate, 34 P.2d 346,! 
147 Or. 400. 

(2) Amount realized at public sale 


of real estate mortgages owned by 
testatrix—In re Martin’s Estate, 4 
A.2d 551, 135 Pa.Super. 136. 

(3) Encumbered property.—In re 
Hart’s Estate, 286 P. 650, 156 Wash. 
255. 

(4) Equity in encumbered prop¬ 
erty.—In re Kenney’s Estate, 72 P. 
2d 27, 41 N.M. 576, 113 A.L.R. 403. 

(5) Expenses for taxes, repairs, in¬ 
surance, and interest on property oc¬ 
cupied by administratrix.—Bovte v. 
Perkins, 99 So. 652, 211 Ala. 130. 

(6) Good will of business. 

U.S.—Burke v. Canfield, App.D.C., 121 

F.2d 877. 

N.Y.—Matter of Hiscox, 120 N.Y.S. 
308, 135 App.Div. 848. 

(7) Income from property. 

Okl.—In re Wagner’s Estate, 62 P. 

2d 1186, 178 Okl. 384. 

Wash.—In re Hart’s Estate, 286 P. 
650, 156 Wash. 255. 

(8) Interest of surviving joint 
mortgagee.—Rauhut v. Reinhart, Del. 
Ch., 180 A. 913. 

(9) Interest on bonds acquired by 
husband and wife by joint industry. 
—In re Wagner’s Estate, supra. 

(10) Money subject of invalid gift 
inter vivos.—In re Green's Estate, 
288 N.Y.S. 249, 247 App.Div. 540. 

(11) Note executed to husband aft¬ 
er wife’s death in payment of note 
due wife.—Steele v. Storm’s Adm’r, 
299 S.W. 560, 221 Ky. 633. 

(12) Proceeds of insurance after 
death in common disaster.—In re 
Valverde’s Estate, 195 N.E. 229, 266 
N.Y. 620, affirming In re Colker, 273 
N.Y.S. 371, 242 App.Div. 653. 

(13) Property acquired from for¬ 
eign jurisdiction. 

Cal.—In re Conkey’s Estate, 96 P.2d 
383, 35 Cal.App.2d 581. 

Pa.—In re Fox* Estate, 55 Montg.Co. 
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(14) Property specifically be¬ 
queathed.—In re Rosenstein’s Es¬ 
tate, 274 N.Y.S. 126, 152 Misc. 777. 

(15) Time deposit certificate in de¬ 
cedent’s name at time of death.— 
Steele v. Storm’s Adm’r, supra. 

(16) Trust fund bestowed on ex¬ 
ecutor.—State ex rel. and to Use 
of Bremer v. Schulte, Mo.App., 90 
S.W.2d 1078. 

14. Pa.—In re Anderson's Estate, 23 
Erie Co. 387. 

Tex.—Hurley v. Hirsch, Civ.App., 66 
S.W. 2d 387, error dismissed. 

15. Wash.—In re Hart’s Estate, 286 
P. 650, 156 Wash. 255. 

16. Ill.—San do v. Smith, 237 Ill.App. 

. 570. 

N.Y.— In re Seigrist’s Estate, 262 N* 
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Y.S. 629, 146 Misc. 236—In re Cor¬ 
bin’s Estate, 256 N.Y.S. 818, 143 
Misc. 538—In re Kingston’s Estate, 
182 N.Y.S. 528. 

Okl.—In re Wagner’s Estate, 62 P.2d 
1186, 178 Okl. 384. 

Pa.—In re Cunningham's Estate, 75 
Pa.Super. 190—In re Anderson’s 
Estate, 23 Erie Co. 387—In re Na- 
gorski's Estate, 20 Erie Co. 317. 
Tenn.—Brown v. Jarvis, 123 S.W.2d 
852, 22 Tenn.App. 394. 

Dower 

Appraised value of widow’s dow¬ 
er interest is not accounted for in 
administrators’ settlement.—First 
Nat. Bank v. Lofland, 143 A. 407, 4 
W.W.Harr., Del., 97. 

Joint venture with heirs 

Where intestate's widow, children, 
and daughter-in-law agreed to as¬ 
sume intestate’s indebtedness and 
that two companies, stock of which 
intestate owned, should be run by 
administrators and daughter-in-law, 
and parties operated under such 
agreement for more than thirty 
years, administrators could not be 
compelled to file an accounting with 
respect to venture and running of 
business, since administrators could 
have signed agreement only as in¬ 
dividuals, and if daughter-in-law 
and her children had any interest in 
any property, it was in assets of the 
joint venture and not in the estate. 
—In re Knowlton’s Estate, 4 N.Y.S. 
2d 881, 254 App.Div. 155, affirmed 
18 N.E.2d 319, 279 N.Y. 698. 

Judgment under wrongful death stat¬ 
ute 

(1) In absence of showing that 
judgment for wrongful death for es¬ 
tate was not needed to pay debts, 
probate court could require adminis¬ 
tratrix to account for judgment.— 
Adams v. Shell, 33 S.W.2d 1107, 182 
Ark. 959. 

(2) Where an administrator has 
qualified for the sole purpose of pros¬ 
ecuting an action for damages in be¬ 
half of his decedent’s widow, the 
court of his appointment is without 
jurisdiction to discharge him with¬ 
out filing an account: the proper 
practice would be for him to file a pe¬ 
tition with an account annexed not¬ 
ing the receipt of the money, with a 
proper explanation, and the court 
could then audit the account without 
making an award and entertain his 
application for discharge.—In re De¬ 
call es’ Estate, 35 Pa.Ddst. & Co. 593. 

partnership transactions excluded 
from account by testator 
Beneficiaries were not entitled to 
accounting by executors and trus¬ 
tees of transactions of brokerage 
firm, of which testator and one ex- 
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possession, 17 and which he received in his repre¬ 
sentative capacity. 18 

A representative should account for all his re¬ 
ceipts and disbursements since his last account¬ 
ing. 19 

Ordinarily the personal representative is re¬ 
quired to account for the personal property only, 20 
and not for the realty; 21 but he may be required 
to account for the proceeds of realty where these 
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have come into his possession. 22 

The inventory of the estate which it is the duty 
of the representative to make, see supra § 130, con¬ 
stitutes the basis or starting point for the account¬ 
ing, 22 but it is not conclusive as to the assets for 
which an executor or administrator is account¬ 
able or as to their value, see supra § 138, and he 
may be required to account for assets not inven¬ 
toried or credited by him. 24 
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ecutor were members, after testator’s 
death, where partnership articles pro¬ 
vided that deceased partner’s interest 
should be valued by surviving part¬ 
ners from partnership books and 
amount thereof paid to deceased's 
representatives within stated time.— 
In re Witkind’s Estate, 4 N.Y.S. 2d 
933, 167 Misc. 885. 

Property erroneously included 

That administratrix of husband’s 
estate mistakenly included in her ac¬ 
count proceeds of sale of husband’s 
realty, divided among herself and 
children, could not prevent her ad¬ 
ministrator from excluding it from 
restated account.—In re Finley's Es¬ 
tate, 163 A. 753, 309 Pa. 200. 
Widow’s separate property 

Deceased administrator, having 
sold property of estate and separate 
property of widow, was not chargea¬ 
ble with proceeds of sale of widow’s 
separate property.—Danielson v. 
Pritz, 231 N.W. 550, 59 N.D. 548. 
Miscellaneous matters for which rep¬ 
resentative held not liable to ac¬ 
count 

(1) Income on residuary estate to 
which executrix entitled.—In re Uz- 
mann’s Estate, 258 N.Y.S. 49, 143 
Misc. 654. 

(2) Interest as tenant by the en¬ 
tirety.—In re Richichi’s Estate, 3 N. 
Y.S.2d 722, 167 Misc. 191. 

(3) Profits of unlawful business of 
intestate.—Gouy Shong v. Chew 
Shee, 150 N.E. 225, 254 Mass. 366. 

(4) Worthless stock.—In re Rich- 
man’s Estate, 253 N.Y.S. 838, 142 
Misc. 103. 

17. Pa.—In re Jones* Estate, 48 
Dauph.Co. 247. 

Property in petitioner’s possession 
Where the administrator allowed 
the heirs to take possession of per¬ 
sonal property and they recovered 
insurance on destruction by fire, he 
cannot be required to account to 
them for such property.—Davis v. 
Straus, 225 S.W. 613, 146 Ark. 282, 

18. Ga.—Ellis v. Geer, 137 S.E. 290, 
36 Ga.App. 519. 

Iowa.—In re Smith’s Estate, 271 N. 

W. 888, 223 Iowa 172. 

Utah.—In re Brooks’ Estate, 30 P. 

2d 1065, 83 Utah 506. 

24 C.J. p 936 note 96. 


Asset treated as belonging to an¬ 
other 

Where executor presented claim 
against bankrupt’s estate on notes 
on behalf of company, in which de¬ 
ceased had been principal stockhold¬ 
er, rather than on behalf of de¬ 
ceased's estate, he was required to 
account for amount realized on claim. 
—Nonnast v. Northern Trust Co., 29 
N.E.2d 251, 374 Ill. 248, modifying 
In re Nonnast's Estate, 21 N.E.2d 
796, 300 Ill.App. 537. 

Crops 

Where executor takes possession of 
land devised to named devisee, any 
proceeds derived from crops pro¬ 
duced thereon during time land is in 
executor’s possession are received 
by executor in his capacity of ex¬ 
ecutor, and must be accounted for 
to county court.—Dolphin v. Peter¬ 
son, 249 N.W. 784, 63 N.D. 792. 
industrial policies; "facility of pay¬ 
ment” clause 

Where representative personally 
collected policy payable to estate un¬ 
der “facility of payment” clause, he 
must account for such moneys. 

N.J.—In re Oliver’s Estate, 129 A. 

434, 3 N.J.Misc. 453. 

N.Y.—In re Schulz’ Estate, 273 N.Y. 

S. 882, 152 Misc. 601. 

Settlement of claim 

Where proceeds of policy on life of 
corporation president, which named 
corporation as beneficiary, were di¬ 
vided between corporation’s assignee 
for benefit of creditors and presi¬ 
dent’s widow, pursuant to settlement 
negotiated by attorney representing 
both corporation and widow, widow 
should be directed to pay into court, 
in proceeding for settlement of her 
account as administratrix, amount 
received by her, since her only val¬ 
id claim to money was as admin¬ 
istratrix.—In re George’s Estate, 9 
N.Y.S.2d 533, 256 App.Div. 270, mo¬ 
tion denied In re George’s Will, 12 
N.Y.S.2d 356, 256 App.Div. 1101. 

Id. N.J.—In re McCabe's Estate, 194 
A. 556, 122 N.J.Eq. 440, affirmed 
194 A. 557, 122 N.J.Eq. 440. 

20. N.Y.—Shuttle worth v. Winter, 55 
N.Y. 624—Gardner v. Dering, 2 
Edw. 131. 

21. N.Y.—In re Willer’s Estate, 12 
N.Y.S.2d 867, 171 Misc. 582—In re 
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Engel’s Estate, 250 N.Y.S. 648, 140 
Misc. 276. 

24 C.J. p 936 note 93. 

Rents 

Temporary administratrix had 
nothing to do with realty, and if 
she collected the rents she did so as 
an individual, and, although liable to 
action by the heirs, was not liable to 
permanent administrator.—Collins v. 
Henry, 118 S.E. 729, 155 Ga. 886. 

22. N.C.—First Nat. Bank v. Mitch¬ 
ell, 131 S.E. 656, 191 N.C. 190. 

R.I.—Di Iorio v. Cantone, 140 A. 

913, 49 R.I. 137. 

24 C.J. p 936 note 94. 

Proceeds of sale deposited to cred¬ 
it of court 

Money arising from sale of farm 
and remaining in bank to credit of 
court, subject to court's order, had no 
proper place in administration ac¬ 
counts.—Searles' Adm’r v. Gordon’s 
Adm’r, 157 S.E 759, 156 Va. 289. 
Representative held liable 

(1) For rents.—Succession of Cope¬ 
land, 148 So. 3, 177 La. 127. 

(2) For use and occupation of 
property occupied by administratrix. 
—In re Foster's Estate, 246 P. 290, 
139 Wash. 224. 

(3) For proceeds of condemnation 
award due to purchasers.—In re Dun- 
cker’s Estate, 22 N.Y.S.2d 29. 

(4) For proceeds of foreclosure in 
chancery.—Parker v. Baker, 114 S. 

W.2d 23, 195 Ark. 761. 

23. Pa.—In re Hermann, 75 A. 731, 
226 Pa. 543. 

Wash.—In re Hart’s Estate, 286 P. 

650, 156 Wash. 255. 

24 C.J. p 935 note 86. 

Adverse claim 

Property coming under control of 
an administratrix and inventoried by 
her as property belonging to the es¬ 
tate, even though claimed adversely 
by another, ordinarily must be ac¬ 
counted for by such administratrix in 
course of her administration of the 
estate.—In re Russell’s Estate, 72 
P.2d 219, 23 Cal.App.2d 103. 

24* Cal.—In re Hall, 98 P. 269, 154 
Cal. 527. 

24 C.J. p 936 note 91. 

Property bought with estate money 
Executrix who allegedly purchased 
realty with funds belonging to the 
estate would be required as execu- 
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Where an appointment as representative is a 
nullity by reason of incapacity of the person ap¬ 
pointed to execute the office, the appointee cannot 
be required to account for anything more than 
the property which actually came into his posses¬ 
sion. 25 

An infant administrator is responsible for all 
acts done after he becomes of age and before 
revocation of his appointment; a court of equity 
regards him as a trustee and compels him so far 
to account, but not with respect to assets which 
came into his hands during infancy. 26 

In an accounting between an executor or admin¬ 
istrator and his successor he must account for chat¬ 
tels included in his inventory 27 and all funds and 
property which he has received for and on ac¬ 
count of such estate, 28 but cannot be required to 
account for property which he did not receive. 29 


§ 834. - Relief from Duty 

An executor or administrator may be relieved of the 
duty to account by the testator or by the waiver by all 
parties interested in the estate of their right to an ac¬ 
counting. 

Persons interested in the estate, 30 whether as 
legatees 31 or distributees, 32 or as creditors, 33 may 
waive their right to an accounting by agreement 
or by acquiescing in a settlement. An agreement by 
the interested persons to dispense with an account¬ 
ing need not be filed with the court to be effective. 34 
It has been held that agreements dispensing with 
an accounting are not favored; 35 but there is au¬ 
thority that such agreements are favored as they 
avoid the expense of a formal accounting proceed¬ 
ing. 36 

Although the personal representative may be en¬ 
tirely relieved from his obligation to account by 
the terms of the will, 37 he is not relieved from 


trix to account for and inventory- 
such property, and failure to inven¬ 
tory it would not relieve her from 
accounting- therefor.—In re Rinard's 
Estate, 275 N.W. 485, 224 Iowa 100. 

25. La.—Cason v. Cabrara, 4 La. 
Ann. 538. 

24 C.J. p 937 note 97. 

26. N.Y.—Carow v. Mowatt, 2 Edw. 
57. 

27. Mass.—Fay v. Muzzey, 13 Gray 
53, 74 Am.D. 619. 

28. N.Y.—Matter of Dwyer, 98 N. 
Y.S. 329, 112 App.Div. 195. 

24 C.J. p 937 note 2. 

29. Ala.—Milam v. Ragland, 25 Ala. 
243. 

24 C.J. p 937 note 3. 

30 . N.J.—In re Bliss* Estate, 138 A. 
585, 101 N.J.Eq. 705. 

24 C.J. p 937 notes 6, 10. 

Executor sole owner of estate 

Where, after a will has been duly 
probated, the executrix, both by as¬ 
signment and under the will, ac¬ 
quired the right to have the entire 
residue distributed to her abso¬ 
lutely, and after the time for filing 
claims had expired she filed a peti¬ 
tion for distribution containing a de¬ 
tailed description of all the prop¬ 
erty of the estate, and alleging that 
she had filed no accounts, as execu¬ 
trix, because she was entitled to have 
the whole of the residue distributed 
to her, such statement constituted a 
waiver of an account, and it was 
therefore proper for the court, after 
due notice, to direct distribution 
without requiring the executrix to 
file an account.—Middlecoff v. San 
Joaquin County Super. Ct., 84 P. 764, 
149 Cal. 94. 

31. Pa.—In re Peters* Estate, 52 
York Leg.Rec. 59. 

24 C.J. p 937 note 7. 


32. Ga.—Brown v. Parks, 9 S.E.2d 
897, 190 Ga. 540. 

24 C.J. p 937 note 8. 

Release barred right to compel 
accounting by executor, in absence 
of evidence of fraud or misrepre¬ 
sentation by executor in procure¬ 
ment of such documents.—In re 
Rees’ Estate, 31 N.Y.S.2d 895, 177 
Misc. 812. 

Cancellation of release 

If failure of executor and guard¬ 
ian to include assets of estate in 
statement made to heirs was due to 
mutual mistake, mistake was ground 
for cancellation of heirs’ release of 
executor and guardian and bonds¬ 
men from liability; misrepresenta¬ 
tion as to amounts due heirs, how¬ 
ever innocently made, was construc¬ 
tively fraudulent, and entitled heirs 
to cancellation of release; suit for 
cancellation was not barred by fail¬ 
ure to restore consideration re¬ 
ceived, money paid them belonging 
to them.—Flynn v. Colbert, 146 N. 
E. 784, 251 Mass. 489. 

Quitclaim deed executed by dis¬ 
tributee after attaining majority 
held not to release his rights against 
representative where at time he had 
no interest in the property, was not 
fully informed of his rights, and 
signed at father’s command and un¬ 
der threat of disinheritance.—In re 
Ferrara’s Estate, 260 N.Y.S. 758, 145 
Misc. 705. 

33. Pa.—Love’s Estate, 11 Wkly.N. 
C. 324. 

34. N.J.—Maloney v. Kinkead, 21 
A.2d 673, 130 N.J.Eq. 169. 

35. Va.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652, 172 Va. 
111 . 

36. N.Y.—In re Blodgett’s Estate, 
13 N.Y.S.2d 143, 171 Misc. 596. 
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3!7. Ark.—Dillen v. Fancher, 125 S. 

W.2d 110, 197 Ark. 995. 

Miss.—Bryan v. Bryan, 167 So. 56. 

57, 175 Miss. 367, citing Corpus 

Juris. 

24 C.J. p 938 note 11. 

Remedy for maladministration. 

Creditors, devisees, legatees, and 
heirs have same remedy for malad¬ 
ministration of estate created by 
will providing for administration out 
of court as beneficiaries in any other 
estate.—Bryan v. Bryan, 167 So. 56, 
175 Miss. 367. 

In Alabama 

(1) Under the present statute an 
executor may be effectively relieved 
from the duty of accounting by the 
will.—Oxford v. Estes, 158 So. 534, 
229 Ala. 606. 

(2) Prior thereto the executor 
might be compelled to make settle¬ 
ment in court, although relieved 
from the duty of so doing by the 
will.—Little v. Ennis, 92 So. 167, 
207 Ala. Ill—24 C.J. p 938 note 11 
fa]. 

(3) But he was not considered in 
default or guilty of breach of trust 
until there was demand or order for 
court settlement.—Oxford v. Estes, 
supra—Wright v. Menefee, 145 So. 
315, 226 Ala. 55. 

Xiegal freedom to pay claimant 

Where executors brought inter¬ 
pleader suit to settle controversy 
concerning right to legacies, provi¬ 
sions in will purporting to exempt 
executors from the duty to account 
did not give legatees right to judg¬ 
ment that executors were legally 
free to pay the money over to them. 
—Simon v. Grayson, 102 P.2d 1081, 
15 Cal. 2d 53l v superseding, App., 94 
P.2d 1044. 
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making settlement of the estate in court by a pro¬ 
vision in the will relieving him from making in¬ 
ventory, filing bond, or making returns of his acts 
to the court, 38 nor from accounting where he was 
alleged to be guilty of waste and mismanagement. 39 
He is not relieved from accounting merely because 
the will gives him absolute discretion as to the 
management of the estate, 49 or allows him a speci¬ 
fied time in which to settle it, 41 nor does a gift to 
the personal representative of the entire estate for 
life, or in the case of a widow who is made ex¬ 
ecutrix for life or du-ring widowhood, relieve from 
the duty to account, 42 unless the will itself evi¬ 
dences a testamentary intent that an accounting 
shall not be required, 43 and the same has been held 
true of a gift to the executor of the whole estate 
with absolute power to manage or sell it. 44 

Permission from the court to an administrator 
to retain in his possession the money of minors 
does not relieve him from the obligation to make 
annual and final settlements, 45 nor is the repre¬ 
sentative relieved from the duty to account by the 
mere fact that proceedings in bankruptcy had been 
instituted against decedent, and an assignee chosen, 
where it appears that the assignee did not accept 
the trust, that no assignment in bankruptcy was 
ever made, and that the proceedings had been prac¬ 
tically abandoned. 46 

Lack of assets. Where no assets have come into 
the possession of an executor or administrator, no 
accounting should be required of him, 47 but where 
the personal representative has received assets he 
cannot escape liability to account by showing that 
all of such assets have been paid out. 48 It has 
been held that an administrator should not be re¬ 
quired to file an account where it appeared that 
all the money which he had received since his 


former account was audited had been absorbed by 
the repayment of a sum which was found due to 
him at the audit of the first account and by counsel 
fees, 49 and that, where there are no creditors and 
the sole legatee is also executor, an appropriation 
by him of the personal estate is an accounting 
which relieves the sureties from responsibility. 59 
An order discharging an administrator who in his 
petition alleged that he had received no assets 
will be rescinded when it subsequently appears 
that assets have been received by him, and he w T ilI 
be required to account as to such assets as come 
into his hands. 51 

The failure of the representative to retain suf¬ 
ficient assets to pay for an accounting is no excuse 
for a failure to do so. 52 

The failure to prove a charge of neglect against 
the representative does not relieve him of the duty 
of accounting. 53 

Pendency of other proceedings . The pendency 
of other proceedings affecting the estate or its set¬ 
tlement does not ordinarily relieve a personal rep¬ 
resentative from the necessity of accounting as 
required by law, 54 and a fortiori a proceeding for 
an accounting in the court of probate jurisdiction 
cannot be defeated by the subsequent commence¬ 
ment of an action for an accounting in another 
court. 55 However, a suit in chancery for a settle¬ 
ment has been held to be a bar to a suit for a final 
accounting in the court of probate jurisdiction, 56 
and a court has refused to compel an account dur¬ 
ing the pendency of a suit between coexecutors to 
determine the ownership of bank deposits claimed 
by one of them individually. 57 

Bond to pay debts and legacies. Where an ex¬ 
ecutor who is also the residuary legatee has given 


38. Ga.—Chapalas v. Papachristos, 
195 S.E. 737, 739, 185 Ga. 544, cit¬ 
ing Corpus Juris. 

33. Ga.—McCord v. Walton, 14 S.‘ 
E.2d 723. 

40 . Conn.—Reed v. Reed, 88 A. 852, 
80 Conn. 411. 

Fa.—Harrison’s Estate, 2 Pa.Dist. 
108, 12 Pa.Co. 388. 

41. Pa.—Young’s Estate, 1 Pa. Co. 
513. 

42 . Ill.—Ridgley v. People, 45 N. 
E. 116, 163 III. 112. 

24 C.J. p 938 note 14. 

43. Pa.—Brown’s Estate, 6 Fa.Dist. 
163, 19 Pa.Co. 229. 

24 C.J. p 938 note 15. 

44 . Ga.—Solomon v. Tarver, 4 S.E. 
317, 79 Ga. 601. 

45. Mo.—Devore v. Pitman, 3 Mo. 
179. 


46. Mass.—Newell v. West, 21 N.E. 
954, 149 Mass. 520. 

47. Pa.—In re Moyer’s Estate, 10 
Pa.Dist. & Co. 399, 12 Lehigh Co. 
L.J. 257, 42 York Leg.Rec. 51, 75 
Pittsb-Leg.J. 661. 

24 -C.J. p 925 note 60, p 938 note 

20 . 

Property not constituting assets 

Where an executor never received 
any personal property for which to 
account, and all the moneys ever 
received by him were collected from 
the rents of real estate, not in his 
representative capacity, but as agent 
for the owners of the land, he can¬ 
not be required to file an account in 
the orphans’ court.—Crook’s Estate, 
11 Pa.Dist. 387. 

48 . N.J.—In re Hastehdenbeck, 75 
A. 823, 73 N.J.Eq. 337. 
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Pa.—Lockard’s Estate, 10 Pa.Dist. 
192. 

49. Pa.—Lee’s Estate, 14 Phila. 304. 

50. Mass.—McKim v. Harwood, 129 
Mass. 75. 

51. Md.—Cummings v. Robinson, 51 
A. 1105, 95 Md. 83. 

52. N.J.—In re McCabe's Estate, 
194 A. 556, 122 N.J.Eq. 440, af¬ 
firmed 194 A. 557, 122 N.J.Eq. 440. 

53. Iowa.—In re Smith's Estate, 
271 N.W. 888, 223 Iowa 172. 

54. Wash.—In re Smith’s Estate, 
185 P. 618, 108 Wash. 652. 

24 C.J. p 939 note 25. 

55. N.Y.—Matter of Hazard, 4 N.Y. 
S. 701, 51 Hun 201. 

56. Md.—Barroll v. Peters, 20 Md. 
172. , 

57. Pa.—Keily’s Estate, 9 Pa.'Co. 
175. 
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bond to pay the testator’s debts and legacies, he 
cannot be compelled to account. 58 

§ 835. - Effect of Failure to Account 

The failure of an executor or administrator to ac¬ 
count is a breach of duty subjecting him to personal lia¬ 
bility for any injury which results from the delay. 

Failure of an executor or administrator to ac¬ 
count is an omission of duty and a breach of 
trust, 59 and subjects the representative to personal 
liability for any injury resulting from the delay. 60 
Under various statutes a representative who fails 
to account as required may become personally lia¬ 
ble for the debts of the estate, 61 may have an ex¬ 
ecution awarded against him for the full value of 
whatever personal property of decedent has come to 
his hands, 62 may incur a penalty, 63 or may subject 
himself to liability to imprisonment, 64 or to indict¬ 
ment. 65 Failure to account may also raise a pre¬ 
sumption of misappropriation of assets that have 
come to the hands of the representative, 66 or re¬ 
quire that all doubts be resolved against him, 67 
and a representative who fails to keep and render 
accounts will be held to strict proof that he has 


done his duty. 63 It has been held, however, that 
in a suit by the distributees against an executrix to 
restrain the enforcement of a deed executed by 
plaintiff's father to the executrix to secure an 
overpayment of the father's distributive share, an 
allegation that the executrix had properly expend¬ 
ed the entire personal estate warranted the court 
in adopting defendant's statement of the account, 
although she had failed to present a complete ac¬ 
count of her administration. 69 

However, the failure of the representative to file 
annual accounts does not warrant the disallowance 
of his final account, 70 nor can the representative, 
because of his delay in accounting, be charged 
with assets he did not receive and to which the es¬ 
tate was not entitled. 71 

Statement of account by interested persons. It 
has been held that, where an executor or adminis¬ 
trator refuses to file an account, it is proper for 
those interested to state an account for him. 72 

Statement by court. Under some statutes, where 
the representative neglects or refuses to settle his 
account in the probate court, it is the right of a 


58. Mass.—Clarke v. Tufts, 5 Pick. 
337. 

24 C.J. p 938 note 23. 

59. Ga.—Dubberly v. Varnedoe, >97 
S.E. 261, 22 Ga.App. 738. 

“HEay” as mandatory 

The word “may/* within statute 
providing- that if resigning* executor 
fails properly to render an account 
probate court may take certain ac¬ 
tion, must be construed as manda¬ 
tory, where it appears that rights 
of third parties are involved.—In re 
Grafmiller*s Estate, 81 P.2d 181, 27 
Cal.App.2d 253. 

Failure of commissioner to act 

Executor, having sent account to 
commissioner, should not be penal¬ 
ized for any possible failure of com¬ 
missioner of accounts to act.— | 
Swineford v. Virginia Trust Co., 152 
S.E. 350, 154 Va. 751, 77 A.L.R. 1504. 

00. Pa.—In re Stephen’s Estate, 181 
A. 559, 320 Pa. 97—In re Isto- 
cin’s Estate, 190 A. 382, 126 Pa.Su- 
per. 158—In re Bernhard’s Estate, 
17 Lehigh Co.L.J. 310—In re Wael- 
ly’s Trust Fund, 85 Pittsb.Leg.J. 
702. 

Wis.—In re Onstad’s Estate, 271 NT. 
W. 652, 224 Wis. 332, 109 A.L.R. 
■630—In re Robinson’s Will, 261 
N.W. 725, 218 Wis. 596—Shupe 

v. Jenks, 218 N.W. 375, 195 Wis. 
334. 

No injury 

Where widow, appointed admin¬ 
istratrix of deceased husband’s es¬ 
tate and guardian for 4 his minor 


children, made no regular reports of 
her administration and of her 
guardianship, but It was undisput¬ 
ed that widow and wards lived from 
income of land which was all of the 
estate, and such income barely suf¬ 
ficed for living expenses, which ex¬ 
penditures were made without an 
order of the court, widow should 
not be required to pay wards’ shares 
of rents and income which were ex¬ 
pended during their minority for 
their support.—Shell v. Sheets, Ark., 
152 S.W.2d 301. 

Premiums on bond 

The circuit court erred in modify¬ 
ing its judgment, charging executor 
with excess premiums paid on his 
bond and interest from date on 
which he should have made final 
settlement, by charging him with 
premium and interest for only one 
year before later date on which set¬ 
tlement was made.—Thompson’s Es¬ 
tate v. Martin, Mo.App., 133 S.W.2d 
677. 

61. La.—Lockhart v. Wall, 14 La. 
Ann. 273. 

24 C.J. p 939 note ’31. 

62. Me.-—Williams v. Esty, 36 Me. 
243. 

63. La.-*—Plunkett’s Succession, 12 
La.Ann. 558. 

24 C.J. p 939 note 33. 

64. Or.--In re Stewart's Estate, 28 
P.2d 642, 145 Or. 460, 91 A.L.R. 
818. 

24 C.J. p 939 note 34. 

957 


65. Tenn.—State v. Parrish, 4 
Humphr.- 285. 

66. N.Y.—Fassbender v. American 

Surety Co., 122 N.Y.S. 442, 66 

Misc. 6. 

67. Md.—Lawson v. Burges, 103 A. 
516, 131 Md. 436. 

68. Ga.—Cosby v. Weaver, 33 S.E. 
656, 107 Ga. 761. 

24 C.J. p 939 note 38. 

69. N.J.—Lake v. Weaver, 70 A. 
81. 

70. Or.—In re Stewart's Estate, 28 
P.2d 642, 145 Or. 460, 91 A.L.R. 
818. 

Failure of administrator to fol¬ 
low statutes as to accounting did 
not prevent court from closing es¬ 
tate according to dictates of justice. 
—In re Springer’s Estate, 255 P. 
1058, 79 Mont. 256. 

71. N.M.—In re Kenney’s Estate, 72 
P.2d 27, 41 N.M. 576, 113 A.L.R. 
403. 

72. Mich.—Stevens v. Ottawa Prob. 
Judge, 121 N.W. 477, 156 Mich. 
526. 

Adverse interest 

Where administratrix had left ju¬ 
risdiction of probate court and neg¬ 
lected and refused to settle her ac¬ 
count, an account offered by a per¬ 
son interested in the estate, pur¬ 
porting to be in administratrix’ be¬ 
half, but presented not in her in¬ 
terest but as an adversary, was re¬ 
quired to be struck from record.— 
Fay v. Fay, 13 N.E.2d 613, 299 Mass. 
608. 



§ 836 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


person interested in the estate to petition the pro¬ 
bate court to state the account, 73 and after notice 
to the representative and other parties interested, 
and after hearing such competent evidence as may 
be presented, the probate court may state the ac¬ 
count itself, charge the representative with what¬ 
ever may be found due from him, and direct the 
payment thereof to the persons who may be en¬ 
titled thereto. 74 

§ 836. Private Accounting and Settlement 

The parties beneficially interested in the estate may 
effectively agree among themselves or with the repre¬ 
sentative of the estate as to its final settlement. 

Where there are no creditors 75 or none whose 
debts are not paid, 76 legatees, distributees, and oth¬ 
er persons entitled to the estate may enter into 


agreements among themselves, 77 or with the per¬ 
sonal representative, 78 as to the settlement of the 
estate, which will be sustained by the courts if 
they are open, fair, and honest, and the parties 
of full age and under no disability; but such an 
agreement is of course not binding on one who 
is not a party to it. 79 Such agreements are not 
against public policy. 80 Indeed, the settlement of 
decedent’s estates by family agreements is greatly 
favored by the courts, 81 but a settlement between 
a family and the representative of the estate is 
not within this rule. 82 

A private accounting and settlement of dece¬ 
dent’s estate is as effectual for all purposes as a 
judicial decree, unless it is impeached for fraud 
or other inequitable conduct, 83 and relieves the 
representative from the duty of rendering a judi¬ 
cial accounting, 84 unless such a result would con- 


73. Mass.—Fay v. Fay, supra. 

Necessity of resort to other reme¬ 
dies 

Where administratrix negrlected 
and refused to settle her account, 
a party interested in the estate could 
petition probate court to state ad¬ 
ministratrix' account, and was not 
obliged to seek removal of admin¬ 
istratrix and appointment of suc¬ 
ceeding administrator nor seek rem¬ 
edy by action on bond in superior 
court or in alternative by petition in 
equity on bond in probate court.— 
Fay v. Fay, supra. 

Representative out of jurisdiction 

(1) Where administratrix beyond 
jurisdiction of appointing court neg¬ 
lected and refused to settle her ac¬ 
count, a person interested in the es¬ 
tate could avail himself of benefits 
of statute authorizing an accounting 
and distribution and effective orders 
for payment of distributive shares 
to be made in one proceeding in ap¬ 
propriate court.—Fay v. Fay, supra. 

(2) The probate court on applica¬ 
tion of person interested after no¬ 
tice and hearing, had authority to 
settle the account and direct dis¬ 
tribution, and fact that probate 
court might have difficulty in en¬ 
forcing the decree while adminis¬ 
tratrix was out of court's jurisdic¬ 
tion did not affect its validity.—Fay 
v. Fay, supra. 

74. Mass.—Fay v. Fay, supra. 
Accounting and distribution 

Under statutory authority, an ac¬ 
counting and distribution of an es¬ 
tate and effective orders for pay¬ 
ment of distributive shares may be 
had in one proceeding in the appro¬ 
priate court, and such statute ap¬ 
plies where the probate court states 
the account on the neglect and re¬ 
fusal of the administratrix to do so 
as well as in case of an account ren¬ 


dered by the administratrix herself. 
—Fay v. Fay, supra. 

Scope of accounting 

(1) A decision of supreme judicial 
court that decedent’s son could not 
state administratrix’ account, but 
that probate court should do so and 
charge administratrix with amount 
found due from her, did not au¬ 
thorize such son to limit accounting 
by prayer of his petition or other¬ 
wise to time as of date one year 
from her appointment, rather than 
as of present.—Fay v. Fay, Mass., 
19 N.E.2d 8$. 

(2) A prayer of petition that pro¬ 
bate court state account of adminis¬ 
tratrix of decedent’s estate and 
charge her "with whatever may be 
found due from her" was broad 
enough to permit probate judge to 
determine amount due decedent's 
minor children at time of stating 
account, without reference to qual¬ 
ifying prayer that account be stat¬ 
ed as of date one year after admin¬ 
istratrix's appointment.—Fay v. Fay, 
Mass., 19 N.E.2d 86. 

75. Pa.—In re Stein's Estate, 16 Pa. 
Dist. & Co. 150, 42 Lanc.L.Rev. 
441, 45 Tork Leg.Rec. 73—Hoff's 
Estate, 7 Pa.Dist. 93. 

76. Ga.—Amis v. Cameron, 55 Ga. 
449. 

77. Ohio.—In re Heintz’ Estate, 
App., 38 N.E.2d 431. 

24 C.J. p 1052 note 40. 

Unsigned decree as agreement 
In suit to settle estate, that pro¬ 
posed final decree signed by par¬ 
ties' attorneys was not actually 
signed by circuit judge did not pre¬ 
vent decree’s operation as agreement 
between parties.—Dantzler v. Na¬ 
tional Surety Co., 157 S.E. 802, 159 
S.C. 463. 


78. N.T.—In re Rees’ Estate, 31 N. 
Y.S.2d 895, 177 Misc. 812. 

24 C.J. p 1052 note 41. 

Partial settlement 

Settlement between executor and 
testator's copartner, which was 
merely an adjustment as to the part¬ 
nership business, did not preclude 
copartner from thereafter recover¬ 
ing legacy under the will.—In re 
Lankins, 186 N.Y.S. 904, 195 App.Div. 
565. 

79. N.Y.—In re Pruyn, 36 N.E. 595, 
141 N.Y. 544, affirming 27 N.Y.S. 
572, 76 Hun 128. 

24 C.J. p 1053 note 42. 

80. N.Y.—In re Folmsbee’s Estate, 
268 N.Y.S. '309, 149 Misc. 426. 

81. N.Y.—In re Brenner's Estate, 

13 N.Y.S.Sd 483, 171 Misc. 627, 

affirmed 15 N.Y.S.2d 136, 258 App. 
Div. 717, reargument denied 16 N. 
Y.S.2d 531, 258 App.Div. 8 66—In 
re Voislawsky's Estate, 240 N.Y.S 
203, 135 Misc. 877. 

Pa.—In re Tyrrell's Estate, 16 Pa. 
Dist. & Co. 70. 

82. Va.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652, 172 Va. 
111 . 

83. N.Y.—In re Baruch's Estate, 27 
N.Y.S.2d 285, 176 Misc. 344—In re 
Stemmler’s Estate, 12 N.Y.S.2d 
478, 171 Misc. 318. 

Illegal investments 

Legatee by signing writing ap¬ 
proving executor's account waived 
objection to alleged illegality of ex¬ 
ecutor’s investment, absent proof of 
fraud, undue influence, or duress.— 
In re Voislawsky's Estate, 240 N.Y. 
S. 203, 135 Misc. 877. 

84. N.J.—In re McCabe's Estate, 194 
A. 556, 122 N.J.Eq. 440, affirmed 
194 A 557, 122 N.J.Eq. 440. 
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travene some statutory provision. 85 Although it 
has been held that such a private accounting and 
settlement is not conclusive on the parties but is 
merely evidence for the consideration of the judge 
of probate in deciding whether a further settlement 
shall be ordered and the accounts examined, 86 
there is authority that it is conclusive on the par¬ 
ties to it. 87 However, it can be set aside on the 
ground of fraud or mistake, 88 or on other equita¬ 
ble grounds. 89 Moreover, the court will scrutinize 
the agreement with care where the parties do not 
have equal knowledge, 90 or where one of the par¬ 
ties has just attained his majority. 91 The validity 
of a written agreement set up by a personal repre¬ 
sentative as a release from his duty to account 


and settle may be inquired into, 92 and it will be 
of no avail if obtained by misrepresentation or 
fraud, 93 or entered into under a mistake of fact. 94 
A receipt, although reciting a settlement in full, 
may be open to explanation and is not necessarily 
conclusive on legatees or distributees in a suit 
brought by them to compel an accounting. 95 An 
administrator who is cited to make a final settle¬ 
ment cannot protect himself by setting up a written 
agreement entered into between himself and the 
executors and legatees before letters of administra¬ 
tion were granted to him, which would change the 
whole course of administration and keep the estate 
in process of administration for fifteen years. 96 


B. PROCEEDINGS EOR ACCOUNTING 


§ 837. In General tied only in some proceeding appropriate for that 

A personal representative's account can be settled purpose, in a court having the requisite jurisdic- 
oniy in some appropriate proceeding. tion. 97 The fact that an executor could be held 

A personal representative’s account can be set- by the court as in contempt for failure to turn over 


N.Y.—In re Folmsbee’s Estate, 268 
N.Y.S. 309, 149 Misc. 426. 

24 C.J. p 1053 note 43. 

When family settlement exists or 
is presumed to exist, an accounting 
is unnecessary.—In re Edelman’s 
Estate, Pa., 6 A.2d 511—In re Can¬ 
non’s Estate, 199 A. 135, 330 Pa. 513. 

85. Ky.—Dant v. Cooper, 96 S.W. 
454, 123 Ky. 359, 29 Ky.L. 778. 

86. La.—Francez’s Succession, 23 
So. 254, 49 La.Ann. 1732. 

24 C.J. p 1053 note 46. 

87. N.Y.—In re Salomon’s Will, 23 
N.Y.S.2d 72, 175 Misc. 264—In re 
Blodgett’s Estate, 13 N.Y.S.2d 143, 
171 Misc. 596. 

24 C.J. p 1053 note -45. 

Jurisdiction to determine validity 
Surrogate’s court has jurisdiction 
to determine whether agreement for 
settlement of decedent’s estate, ex¬ 
ecuted by one petitioning for ac¬ 
counting by executrix after waiv¬ 
ing all his interest m estate to her, 
was obtained by fraud or is invalid 
in equity.—In re Folmsbee’s Estate, 
268 N.Y.S. 309, 149 Misc. 426. 
Consideration 

An agreement under seal between 
the representative and the beneficia¬ 
ries of the estate is presumed to be 
supported by a sufficient considera¬ 
tion.—In re Gutenkunst’s Estate, 286 
N.W. 566, 232 Wis. 81. 

88. N.Y.—In re Crowe’s Estate, 249 
N.Y.S. 114, 139 Misc. 648. 

24 C.J. p 1053 note 45. 

89. Miss.—Russell v. Russell, 144 
So. 542, 164 Miss. 335, followed in 
144 So. 544. 

N.Y.—In re Salomon’s Will, 23 N. 


Y.S.2d 72, 175 Misc. 264—In re 
Blodgett’s Estate, 13 N.Y.S.2d 143, 
171 Misc. 596. 

24 C.J. p 1053 note 47. 

Relation of trust and confidence 
Where a brother permitted sister, 
coexecutrix under mother’s will, to 
administer the estate because of 
his frequent absence from home, 
and at sister’s request conveyed his 
interest to attorney who had been 
assisting in the administration to ef¬ 
fect a settlement of the estate, rely¬ 
ing on his sister so to manage the 
settlement that he would not lose 
his interest under the will, but 
where he received a smaller interest, 
whereas sister received a greater 
interest than that given her by the 
will, the settlement was void, the 
sister having occupied as to the 
brother a position of trust and con¬ 
fidence.—Donivan v. Tibbies, 135 N. 
E. 7, 78 Ind.App. 161. 

90. Miss.—Russell v. Russell, 144 
So. 542, 164 Miss. 335, followed in 
144 So. 544. 

91. N.Y.—In re Folmsbee's Estate, 
268 N.Y.S. 309, 149 Misc. 426. 

92. N.Y.—Harris v. Ely, 25 N.Y. 
138. 

93. N.Y.—Sanders v. Soutter, 27 N. 
E. 263, 126 N.Y. 193. 

24 C.J. p 1053 note 49. 

94 . Pa.—Clinton's Estate, 8 Pa. 
List. 661, 23 Pa.Co. 209—William's 
Estate, 8 Pa.Dist. 125. 

95w Md.—Lawson v. Burgee, 103 A. 

516, 131 Md. 436. 

24 C.J. p 1053 note 51. 

96. Ala—George v. Goldsby, 23 Ala 
326. 


97. Attachment 

Proceedings by attachment are in¬ 
applicable for the purpose of com¬ 
pelling the settlement of an estate. 
—Metcalf v. Clark, 41 Barb., N.Y., 
45. 

Remedy for failure to file inventory 

A proceeding provided in case of 
failure to file an inventory cannot 
be invoked to compel an account by 
a personal representative.—People 
v. Corlies, 3 N.Y. Super. 228. 

In proceedings involving rights of 
legatees a court has refused to de¬ 
termine questions involving account¬ 
ing, as such should be determined 
at the time of final settlement.— 
Winchester-Simmons Co. v. Cutler, 
140 S.E. 622, 194 N.C. 698. 

Suit to establish lost deed 

Where plaintiff sued to establish 
a lost deed, and to enforce an al¬ 
leged resulting trust of realty, she 
could not in that action compel an 
accounting of personal property be¬ 
longing to an estate in which she 
claimed an interest, it not appearing 
that the administrator was a party 
to the action in his representative 
capacity.—Ricks v. Wilson, 70 S.E. 
476, 154 N.C. 282. 

Suit to recover life estate 

Where, in a suit by a life tenant 
to recover his life estate, it ap¬ 
peared that defendant, as executor 
of the ancestor, had refrained from 
filing an inventory of the estate un¬ 
der the will, or to render any ac¬ 
counts, it was held he might prop¬ 
erly be required in such proceed¬ 
ings to account for any personal 
property that passed under the will 
in order that the life tenant’s rights 
in the personal property might be 
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assets to a receiver will not prevent the court from 
ordering him to account for the assets of the estate 
in his possession. 98 

Statement of account by court on refusal of rep¬ 
resentative to do so see supra § 835. 

§ 838. Nature of Proceeding 

Accounting and settlement proceedings are usually 
considered to be proceedings in rem r and of an equitable 
nature. 

It has been held that a proceeding in a court of 
probate jurisdiction to compel an accounting by an 
executor or administrator is a proceeding in rem," 
but, on the other hand, it has been said that a pro¬ 
ceeding by an administrator for final settlement of 
his accounts is in personam. 1 A proceeding for a 
settlement of a personal representative's accounts 
is primarily of an equitable nature, 2 and equitable 
principles are applicable in order to reach a just 
result. 3 The court is not fettered by any rule of 
law precluding it from doing exact justice as be¬ 
tween all parties in interest. 4 

§ 839. Jurisdiction 
a. In general 


ADMINISTRATORS 34 C. J. S. 

b. Removal to equity and proceedings 
thereafter 

a. In General 

A personal representative can be compelled to ac¬ 
count only by a proceeding in a court of probate or of 
equity. 

An executor or administrator cannot be com¬ 
pelled to account by an action in a court of com¬ 
mon law,® but only by a proceeding in a court of 
probate, see infra § 840, or of equity. 6 The gen¬ 
eral jurisdiction of courts of equity in the adminis¬ 
tration of estates and the effect of the establish¬ 
ment of probate courts as divesting courts of equity 
of jurisdiction over probate matters is discussed 
in Equity § 61. Objections to the jurisdiction of 
a chancellor to hear a proceeding for a final ac¬ 
count in vacation are waived by appearance by ex¬ 
ceptors to the account, without objections. 7 

A common-law action of account will not, it is 
usually held, lie against an executor or administra¬ 
tor, 8 although the contrary view has been assert¬ 
ed, 9 and provision is sometimes made by statute for 
such an action between coexecutors and coadminis¬ 
trators. 10 


ascertained.—Geyer v. Geyer, 78 A. 
449, 75 N.J.Eq. 124. 

93. Ala.—Ex parte Hurt, 47 So. 264, 
157 Alsu 368. 

99. Cal.—King v. Chase, 115 P. 207, 
159 Cal. 420. 

N.Y.—Gould v. Gould, 207 N.Y.S. 4, 
211 App.Div. 78, affirming* 203 N. 
Y.S. 399, 122 Misc. 152. 

24 C.J. p 939 note 47. 

Nature of administrative proceed¬ 
ings generally see supra § 12. 

1. Ala.—Evans v. Evans, 76 So. 95, 
200 Ala. 329. 

24 C.J. p 939 note 48. 

2 . Cal.—In re Houston's Estate, 270 
P. 939, 205 CaL 274, 60 A.L.R. 730. 

Squity power 

In an executor's accounting pro¬ 
ceeding, the court has plenary equi¬ 
ty power.—In re Landau’s Estate, 
.298 N.Y.S. 150, 163 Misc. 894. 
Equitable procedure 

Where the accounts of adminis¬ 
trators or executors are challenged, 
the procedure to be adopted is that 
obtaining in courts of equity and the 
settlement of any disputed item is 
to be determined by the application 
of equitable principles.—In re Mertz' 
Estate, 246 Ill.App. 283. 

3. Mass.—Ashley v. Collins, 197 N. 
E. 434, 292 Mass. 67. 

N.J,—Clayton v. Asbury Park & 
Ocean Grove Bank, 171 A. 502, 115 
N.J.Eq. 480. 


4 . Mont.—In re Connolly’s Estate, 
257 P. 418, 79 Mont. 445. 

5. Ala.—Esslinger v. Spragins, 183 
So. 401, 236 Ala. 508. 

Minn.—Fischer v. Hintz, 176 N.W. 

177, 145 Minn. 161. 

24 C.J. p 940 note 50. 

Action for money had and received 
may not be maintained.—Hill v- Su¬ 
perior Court in and for Alameda 
County, 106 P.2d 876, 16 Cal.2d 527. 

Court of common pleas will not 
entertain a rule against an execu¬ 
trix to compel her to pay money in¬ 
to court where the basis of the rule 
is in the nature of a request for an 
accounting.—George v. George, 22 
Pa.Dist. & Co. 379, affirmed 178 A. 
25, 318 Pa. 203. 

6. Ala.—Tillery v. Commercial Nat. 
Bank of Anniston, 4 So.2d 125, 241 
Ala. 653—Esslinger v. Spragins, 
183 So. 401, 236 Ala. 508. 

Md.—Safe Deposit & Trust Co. v. 

Coyle, 105 A. '308, 133 Md. 343. 
Mont.—In re Connolly’s Estate, 257 
P. 418, 79 Mont. 445. 

Pa.—Colflesh v. Provident Trust Co. 
of Philadelphia, 176 A* 433, 317 
Pa. 46. 

Amount involved 

Settlement of decedent’s estate, 
and entire fund which former ex¬ 
ecutor had wrongfully paid to per¬ 
sonal creditors, determined court’s 
jurisdiction of settlement proceed¬ 
ing, rather than the amount sought 
against each of the creditors.—Peo- 
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pies Nat. Bank v. Guier, 145 S.W.2d 
1042, 284 Ky. 702. 

Controversy as to amount to be dis¬ 
tributed 

Under a statute providing tVat, if 
the personal representative shall fail 
to make distribution within three 
months following the time within 
which he legally may do so, and no 
appeal has been taken from the or¬ 
der of confirmation of the report 
on claims, any person interested 
may institute a suit in chancery 
against the representative to com¬ 
pel distribution, the equity jurisdic¬ 
tion conferred covers a case where 
the accounts of a representative 
have been passed on by a commis¬ 
sioner of accounts, his report con¬ 
firmed by the county court, and a 
dispute afterward arises as to the 
amount of the fund to be distribut¬ 
ed.—Reed v. White, 197 S.E. 353, 
120 W.Va. 190. 

Principles applicable 

Where administration of estate 
was in court of equity, principles 
of ordinary administration governed. 
—Turk v. Grossman, Md., 17 A.2d 
122 . 

7. Miss.—Howell v. Howell, 127 So. 
566, 157 Miss. 15. 

Si . Vt.—Curtis v. Curtig, 13 Vt. 517. 
24 C.J. p 940 note 53—1 C.J. p 607 
notes 67, 68. 

9u Conn.—Smith v. Chapman, 5 
Conn. 14. 

10. Vt.—Curtis v. Curtis, 13 Vt. 517 
—Adams v. Corbin; 3 Vt. 372. 
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Insolvency courts have been held to have no 
jurisdiction to compel the executors or administra¬ 
tors of deceased trustees to account in these courts 
for the trust estate. 11 

Jurisdiction of federal courts to require account¬ 
ing by executor see the C.J.S. title Federal Courts 
§ 12, also 25 C.J. p 695 note 11 [a] (4). 

b. Removal to Equity and Proceedings There¬ 
after 

(1) In general 

(2) To secure better administration 

(3) In case of difficulty or danger of 

loss 

(1) In General 

Under some statutes the administration of estates 
possessing assets exceeding a certain sum may, on pe¬ 
tition of any person interested, be removed at any time 
from the probate court to a court of general jurisdiction. 

The statutes in some jurisdictions provide that 
any person interested in the administration of any 
estate, at least of a specified amount, may at any 
time in the course of the proceedings in the probate 
court remove or appeal the administration of the 
estate to a particular court of general jurisdiction. 
The jurisdiction of the court to which proceedings 
are removed under such a statute is not limited to 
the jurisdiction of the probate court. 12 Where 
the statute provides a right to the trial de novo of 
any issue on which the probate court has ‘'ren¬ 
dered” a decision within a time fixed, a decision of 


the probate court is not “rendered” until it has 
been entered of record. 13 After removal to equity 
the responsibility of deciding issues is that of the 
chancellor, and the verdict of a jury is merely ad¬ 
visory. 14 On a transfer during an accounting pe¬ 
riod the representative is not, in the absence of 
statute, required to account in the probate court 
for the portion of the period which has expired 
prior to the transfer. 15 

(2) To Secure Better Administration 

Under some statutes the proceedings may be removed 
from the probate court for the purposes of better ad¬ 
ministration. 

Under statutes providing that the administration 
of any estate may be removed from the probate 
court to the circuit court at any time before a final 
settlement by certain designated persons, without 
assigning any special equity, where petitioner re¬ 
cites in his petition for removal that in his opin¬ 
ion the estate can be better administered in the 
circuit court, or court of like jurisdiction, on prop¬ 
er application therefor the administration of an 
estate may be moved from the probate court to the 
circuit court, in equity, for further administration 
and final settlement. 16 In a proceeding in equity 
involving decedent’s estate, where it does not ap¬ 
pear whether the concurrent jurisdiction of the 
probate court has been invoked in the matter, the 
circuit court may refuse to proceed further with¬ 
out an order removing the administration to it. 17 
Any person or persons interested, 18 including a 


11. Md.—Purviance v. Glenn, 8 Md. 

202 . 

12 . N.M.—In re Sheley’s Estate, 298 
P. 942, 35 N.M. 358. 

13. N.M.—In re Montano’s Estate, 
33 P.2d 906, 38 N.M. 355. 

14. N.M.—State ex rel. Gallegos v. 
District Court, Ninth Judicial 
Dist., 59 P.2d 893, 40 N.M. 331. 

Effect of verdict in equity cases 
generally see Equity § 510. 

15. S.C.—Beacham v. Ross, 197 S. 
E. 369, 187 S.C. 398. 

16. Ala.—Helms v. Helms, 108 So. 

509, 214 Ala. 580—Crawford v. 

Carlisle, 89 So. 565, 206 Ala. 379. 

Pinal and complete settlement 
An administration may be re¬ 
moved to equity for discovery, ac¬ 
counting, to prevent the wasting of 
assets, and to ascertain the status 
of indebtedness appropriate to a 
final and complete settlement of the 
estate.—Irwin v. Irwin, 148 So. 846, 
227 Ala. 140. 

Origin of funds 

The mere fact that the fund, over 
the distribution of which the parties 
are at issue, came from the sale of 

34 C.J.S.—61 


f realty does not affect the right of 
removal.—Bynum v. Brewer, 114 So. 
577, 217 Ala. 52. 

Party not aggrieved 

The removal of administration of 
the estate from the probate to the 
circuit court merely substitutes a 
new tribunal for the former one, 
and a party interested, who has a 
full opportunity to present his con¬ 
tentions, will not be heard to com¬ 
plain of the removal.—Bynum v. 
Brewer, supra. 

Removal held proper 
Ala.—Kelen v. Brewer, 124 So. 247, 
220 Ala. 175. 

17. Ala.—Garth v. Ewing, 117 So. 

665, 218 Ala. 143. 

Authority to construe will 

The authority of court of equity 
to construe will creating a trust es¬ 
tate depended on court’s jurisdiction 
over trust estate, which could be ac¬ 
quired only by a removal of the ad¬ 
ministration to the court of equity. 
—Minor v. Thomasson, 182 So. 16, 
236 Ala. 247. 

18- Ala.—Dudley v. Martin, 3 So. 
2d 7, 241 Ala. 435—Little v. Bur- 

961 


gess, 200 So. 566, 240 Ala. 552— 
Pierce v. Barbaree, 193 So. 115, 
238 Ala. 676—Long v. Shumate, 
187 So. 627, 237 Ala. 470—Gilchrist 
v. Gilchrist, 137 So. 406, 22 3 Ala. 
562—Kelen v. Brewer, 129 So. 23, 
221 Ala. 445—Henderson v. Hen¬ 
derson, 97 So. 353, 210 Ala. 73— 
Blount County Bank v. Kay, 95 So. 
297, 209 Ala. 74—Crawford v. Car¬ 
lisle, 89 So. 565, 206 Ala. 379—Me- 
Keithen v. Rich, 86 So. 377, 20(t 
Ala. 588—Dent v. Poy, 85 So. 709, 
204 Ala. 404—Martin v. Cameron, 
84 So. 270, 203 Ala. 548. 

24 C.J. p 955 note 75 [a]—21 C.J. p 
121 note 87 [a] (3), (4). 

Personal representative 

(1) The executor or administrator 
may secure removal on petition stat¬ 
ing that in his opinion the estate p 
can be better administered in equity- ’ 
—Priest v. Chenault, 194 So. 651, 239 
Ala. 209—Brizendine v. American 
Trust & Savings Bank, 101 So. 618, 
211 Ala. 694—Alstork v. Curry, 91 
So. 796, 207 Ala. 135. 

(2) Under some earlier decisions 
in this jurisdiction the personal rep¬ 
resentative was required to assign 
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creditor, 19 may move to have the estate removed 
to equity for further administration and settlement 
at any time 20 before the probate court has taken ju¬ 
risdiction for final settlement, 21 but after such time 
a special equity must be shown to secure a remov¬ 
al. 22 Equity will not take jurisdiction after the 
probate court has entered a final decree. 23 

Parties . All persons whose interests are involved 
in a final and complete settlement of the estate 


may properly be made parties defendant, 24 but 
persons whose interests are not so involved are 
not necessary parties. 25 In a suit by an heir for 
removal, the other heirs and distributees are prop¬ 
er, if not necessary, parties. 26 

Petition . The petition for removal must be a 
formal petition addressed to the court or judge 
thereof, and filed as a pleading and not a mere 


a good equitable ground for asking a 
court of equity to take jurisdiction. 
—Swope v. Swope, 59 So. 661, 178 
Ala. 172. 

21 C.J. p 121 note 87 [a], (6). 

Distributee of distributee held en¬ 
titled to petition for removal.—By¬ 
num v. Brewer, 114 So. 577, 217 Ala. 
52. 

legatees 

(1) Legatees under will have right 
to removal of administration of tes¬ 
tator's estate into court of equity.— 
Betts v. Renfro, 148 So. 406, 226 Ala. 
635. 

(2) Where it appears that com¬ 
plainants are legatees under the will 
but they assert or claim no right 
as such, in the absence of averments 
to the contrary, it will be assumed 
that their claims as legatees have 
been satisfied. Therefore, unless 
some one or more of the bequests 
are void or have lapsed, complain¬ 
ants show no such interest in the es¬ 
tate as will authorize them to main¬ 
tain the bill.—Tarver v. Weaver, 130 
So. 209, 221 Ala. 663. 

Special administrator 

Under Code 1923 § 6478, providing 
that certain named persons may ef¬ 
fect a removal without assigning 
any special equity, a special adminis¬ 
trator ad colligendum, not being 
among the persons named, is not en¬ 
titled to bring a statutory petition 
for removal.—Ex parte Wadsworth, 
117 So. 178, 217 Ala. 667. 

Where probate court is without 
jurisdiction to give complete relief, 
the administration may properly be 
removed to the circuit court.—Se¬ 
well v. Sewell, 92 So. 475, 207 Ala. 
239. 

19. Ala.—Lynne v. Irwin, 147 So. 

385, 226 Ala. 463—Tucker v. Mor¬ 
ris, 89 So. 271, 206 Ala. 123. 
Amendment of affidavit 

Where bill of complaint filed by 
judgment creditor in proceeding to 
•remove administration of estate 
from probate court to circuit court 
in equity and for discovery and an 
accounting showed that claim of 
judgment creditor against decedent's 
estate, as originally filed in probate 
court and later made basis of judg¬ 
ment against personal representa¬ 
tives, was not supported by sufficient 
affidavit as required by law, and 


demurrers to the original bill rais¬ 
ing point were sustained, amend¬ 
ment of affidavit in probate court 
and of the bill was properly allowed 
as against contention that the 
amendment came too late.—Moebes 
v. Kay, 2 So.2d 754, 241 Ala. 294. 

Irrespective of statute, a creditor 
may secure the removal of admin¬ 
istration from the probate court into 
the equity court, as a matter of 
right, before jurisdiction has attach¬ 
ed for final settlement, and after, on 
the averment of a special equity.— 
Moebes v. Kay, supra—Irwin v. Ir¬ 
win, 148 So. 846, 227 Ala. 140—Irwin 
v. J. S. Reeves & Co., 133 So. 692, 
222 Ala. 647—Carter v. Hutchens, 129 
So. 8, 221 Ala. 370. 

20. Statute prohibiting suits against 
an executor until after six months 
after the granting of letters relates 
to actions to fix liabilities against 
the estate, and not to bills filed for 
removal.—St John v. St John, 43 So. 
580, 150 Ala. 237—Baker v. Mitchell, 
20 So. 40, 109 Ala. 490. 

SI- Before proceedings begin 

The words “at any time before a 
final settlement" found in the remov¬ 
al act mean before proceedings for 
settlement begin, not before they are 
completed.—Crossland v. First Nat. 
Bank, 172 So. 255, 233 Ala. 432— 
Mobbs v. Scott, 169 So. 698, 233 Ala. 
70—Ex parte McLendon, 102 So. 696, 
212 Ala. 403. 

Where administration was to be 
reopened for proof of claim of credi¬ 
tor, and there were no other credi¬ 
tors and claim could be easily en¬ 
forced, settlement should not be 
transferred from probate to circuit 
court, but should only be set aside 
and vacated in so far as it hindered 
enforcement of complainant’s claim. 
—Soper v. Burns, 172 So. 598, 233 
Ala. 492. 

22. Ala.—McCraw v. Cooper, 108 So. 

850, 215 Ala. 51—Dooley v. Dooley, 

87 So. 545, 205 Ala. 281. 

Jurisdiction for final settlement in 
probate court begins on the filing of 
accounts and vouchers with state¬ 
ment of heirs invoking court's juris¬ 
diction for such settlement and order 
entered setting day, directing notice, 
etc.—Ex parte McLendon, 102 So. 
696; 212 Ala. 403. 
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Special equity 

(1) “Special equity*' is some right 
which the probate court could not 
protect, or requiring relief it could 
not give.—Ex parte McLendon, 102 
So. 696, 212 Ala. 403—Kimball v. 
Cunningham Hardware Co., 73 So. 
323, 197 Ala. 631—21 C.J. p 121 note 
87 [a] (5), (10). 

(2) Other holdings as to special 
equities see 21 C.J. p 121 note 87 
[a] (7), (8), (13)—(15). 

Petition held to show special equity 
Ala.—Winston v. Winston, 4 So.2d 
730. 

Validity of decree approving fam¬ 
ily settlement involves special equi¬ 
ty authorizing removal after pro¬ 
ceedings for final settlement in pro¬ 
bate court.—McCraw v. Cooper, 118 
So. 333, 218 Ala. 186. 

Prior to enactment of statute giv¬ 
ing right to secure removal without 
assigning a special equity, there 
were various decisions as to grounds 
for interference by court of equity, 
which in effect involve special equi¬ 
ties.—21 C.J. p 121 note 87 [a] (16)- 
( 22 ). 

23. Ala.—Carpenter v. Carpenter, 75 
So. 472, 200 Ala. 96. 

24. Proper parties to bill to remove 
administration into equity are prin¬ 
cipal or personal representative, sur¬ 
ety on official bond, heirs at law, 
legatees, distributees, and their 
guardian.—Irwin v. Irwin, 148 So. 
846, 227 Ala. 140. 

Joinder of particular parties held 
proper ' 

(1) Bank holding collateral for de¬ 
cedent's original indebtedness.—Ir¬ 
win v. J. S. Reeves & Co., 133 So. 
692, 222 Ala. 647. 

(2) Heirs of decedent, distributees 
of estate.—Irwin v. J. S. Reeves & 
Co., supra. 

(3) Surety on administratrix' bond. 
—Irwin v. J. S. Reeves & Co., supra. 

25. Husband and children of de¬ 
ceased person who had been paid her 
share of estate involved before her 
death were not necessary parties to 
creditor's bill to remove administra¬ 
tion into equity court.—Irwin v. J. 
S. Reeves & Co., supra. 

26. Ala.—Dillard v. Gill, 166 So. 430, 
231 Ala. 662. 
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affidavit. 27 Where removal is sought before final 
settlement, the petition should be sufficient in form 
and substance to transfer the pending cause from 
the probate court to the circuit court in equity, and 
to invest such court with jurisdiction and power 
to proceed with the administration to final settle¬ 
ment. 28 The bill or petition is insufficient if it 
does not contain an averment the equivalent of the 
statutory requirement that the estate can be better 
administered in the circuit court in equity. 29 A 
petition using the statutory words, relating to the 
right of removal “at any time before a final set¬ 
tlement,” will be sufficient if the facts support them 
in their legal sense, 30 but in this connection the 
better and approved practice is to aver in the re¬ 
moval petition that no steps have been taken for 
a settlement in the probate court. 31 After the pro¬ 
bate court has taken jurisdiction for final settle¬ 
ment, a petition for removal substantially in the 
words of the statute is insufficient where it sets 
forth no special equity and fails to show that the 
probate court is wanting in jurisdiction to make a 
final settlement. 32 No special equity is given by 
the addition of a clause, “your petitioner prays 
for a construction of the will” of decedent. 33 Like¬ 
wise, an added prayer that the administrator with 
the will attached be required to report the per¬ 
sonal property on hand, and that the same be sold 
for division by order of court, confers no special 
equity. 34 The bill should be verified as to the 
facts on which the right of removal depends. 35 

Time for filing. A bill to remove the adminis¬ 
tration into equity, to cancel a family agreement, 
and conserve the assets, may be filed at any time 


after administration is granted, and it is not pre¬ 
mature when filed before the statutory period for 
final settlement has elapsed. 36 

Hearing and determination. On a proper peti¬ 
tion therefor, it is the duty of the circuit court to 
enter a decree ordering the removal of administra¬ 
tion. 37 Where the averments of the bill as to 
the heirship of petitioner are direct and unequivo¬ 
cal, a case for removal is made, since in ex parte 
proceedings of this character there is no judicial 
finding that such facts exist, and the order is en¬ 
tered as of course, 38 and the fact that petitioner's 
heirship is disputed in the probate court does not 
divest the circuit court of jurisdiction. 39 

Order. While strictly speaking the order for re¬ 
moval should be for the removal of the “adminis¬ 
tration of the estate,” an order for the removal 
of the “estate” merely is not fatally defective. 40 
An order for removal of administration should not 
be conditioned on the payment of costs. 41 Where 
a bill for removal presents several contested points 
affecting the administration for determination, com¬ 
plainants are entitled to a decree on such of the 
contested points presented as are sustained by the 
proofs. 42 

j Review. An order of removal on a statutory 
petition alone after the probate court has taken 
jurisdiction for final settlement is improvidently 
granted and may be vacated on motion. 43 In deal¬ 
ing with a motion to vacate and remove the ad¬ 
ministration to the probate court, the entire bill 
should be considered, and where the sole object of 
the bill is to obtain a settlement of the administra- 


27. Ala.—Kelen v. Brewer, 129 So. 
23, 221 Ala. 445. 

28. Ala.—Ex parte Bell, 128 So. 594, 
221 Ala. 304. 

Death, of decedent 

The bill need not allege that dece¬ 
dent died, or that the estate had as¬ 
sets in the county in which the ad¬ 
ministration . is pending, such facts 
being referable to the issuance of 
letters of administration by the pro¬ 
bate court.—Colquitt v. Gill, 41 So. 
784, 147 Ala. 554. 

Effect of demurrer 

Where respondents demurred to 
the bill for removal, without deny¬ 
ing the will, its probate, or pendency 
of administration, or that complain¬ 
ant had not been paid her annuity 
under the will, and where the de¬ 
murrer was overruled, the court did 
not improvidently make an order of 
removal, even though the bill was 
not framed to meet the statute au- 
Ihorizing a summary order of re¬ 


moval.—Gurley v. Bushnell, 76 So. 
324, 200 Ala. 408. 

General demurrer 

A bill by father and mother as 
heirs at law and next of kin of in¬ 
testate for removal of administra¬ 
tion from probate court to equity 
court and for cancellation of trans¬ 
fers procured by fraud had equity, 
and demurrer addressed to bill as 
a whole was properly overruled.— 
Dudley v. Martin, 3 So.2d 7, 241 Ala. 
435. 

Pleadings held sufficient 

Ala.—Woods v. Chrissinger, 163 So. 
318, 230 Ala. 678—Ticer v. Holes- 
apple, 146 So. 614, 226 Ala. 271— 
Sewell v. Sewell, 92 So. 475, 207 
Ala. 239—Powell v. Labry, 92 So. 
266, 207 Ala. 117. 

Petition held insufficient 
Ala.—Dooley v. Dooley, 87 So. 545, 
205 Ala. 281. 

29. Ala.—Dooley v. Dooley, supra. 

30. Ala.—Ex parte McLendon, 102 
So. 696, 212 Ala. 403. 
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31. Ala.—Ex parte McLendon, su¬ 
pra. 

32. Ala.—Ex parte McLendon, su¬ 
pra. 

33. Ala.—Ex parte McLendon, su¬ 
pra. 

34. Ala.—Ex parte McLendon, su¬ 
pra 

35. Ala.—Lynne v. Irwin, 147 So. 
385, 226 Ala. 463. 

36. Ala.—Gilchrist v. Gilchrist, 137 
So. 406, 223 Ala. 562. 

37. Ala.—Parker v. Robertson, 88 
So. 418, 205 Ala. 434. 

38. Ala.—Little v. Burgess, 200 So. 
566, 240 Ala. 552. 

39. Ala.—Little v. Burgess, supra. 

40 . Ala.—Bynum v. Brewer, 114 So. 
577, 217 Ala. 52. 

41. Ala.—Ex parte Bell, 128 So. 594, 
221 Ala. 304. 

42. Ala.—Bromberg v. Bates, 20 So. 
786. 112 Ala. 363. 

43. Ala.—McCraw v. Cooper, 10 S So. 
850, 215 Ala. 5L 
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tion in equity, the order of removal should not be 
vacated without dismissing the bill, after proper 
hearing, for want of equity. 44 On such hearing 
the right of amendment obtains. 45 

Attorney's fees. Attorney’s services rendered in 
the removal of the administration may be charged 
against the estate, when inuring to the benefit 
thereof, 46 but where the services proceed no fur¬ 
ther than a removal of the administration, it has 
been held that they furnish no basis for a fee 
against the common estate. 47 Likewise, counsel 
fees for services rendered for the benefit of one 
of the beneficiaries in securing the removal cannot 
be allowed out of the estate. 45 

Effect of removal . Removal of the administra¬ 
tion to the court of equity carries everything into 
the court of equity, and divests the probate court 
of all jurisdiction in connection with the adminis¬ 


tration, 49 as the administration cannot be split up 
leaving some one or more proceedings still pend¬ 
ing in the probate court. 50 The circuit court, after 
removal of administration into that court, has com¬ 
plete jurisdiction of the estate and of the adminis¬ 
trator, 51 and assumes jurisdiction to do what is 
necessary in the premises, 52 the administration in 
equity being a continuous proceeding to final set¬ 
tlement. 53 The order of removal does not set 
aside or annul what has been properly done there¬ 
tofore in the probate court, but rather picks up 
the proceedings where the probate court left off, 
assuming, of course, that the proceedings had in 
the probate court were within the jurisdiction of 
that court and regular. 54 The personal representa¬ 
tive is removed to the circuit court along with the 
proceedings, 55 and this includes and controls pre¬ 
vious administrations, if any, so far as it may be 
necessary to deal with them in the course of the 


44. Ala.—McCraw v. Cooper, supra. 

45. Ala.—McCraw v. Cooper, supra. 

48. Ala.—Ex parte McLendon, 102 
So. 696, 212 Ala. 403. 

Attorney’s fees as claims against 
the estate see supra § 386. 

47. Ala.—Ex parte McLendon, su¬ 
pra. 

48. Ala,—Blount County Bank v. 
Kay, 95 So. 297, 209 Ala. 74. 

49 . Ala.—Anthony v. Anthony, 128 

So. 440, 221 Ala. 221. 

For all purposes 

When the administration is re¬ 
moved to the circuit court in equity 
for any purpose, or in any part, it 
goes there as a whole and for all 
purposes, and that court, having ex¬ 
clusive jurisdiction, must proceed to 
settle every question arising in the 
course of administration and to a 
final and complete settlement.—Ir¬ 
win v. J. S. Reeves & Co., 133 So. 
692, 222 Ala. 647—Bynum v. Brewer, 
114 So. 577, 217 Ala. 52—21 C.J. p 121 
note 87 [a] (23). 

50. Ala.—Anthony v. Anthony, 128 
So. 440, 221 Ala 221—McCraw v. 
Cooper, 108 So. 850, 215 Ala 51. 

51. Ala—Cater v. Howard, 159 So. 
830, 230 Ala 133—Forman v. Mc- 
Anear, 121 So. 538, 219 Ala. 157— 
Dent v. Foy, 90 So. 317, 206 Ala 
454. 

Bill without equity 

The removal of an estate into the 
circuit court gave that court full 
jurisdiction, and such removal obvi¬ 
ates an objection that a bill is with¬ 
out equity.—Caheen v. First Hat. 
Bank, 159 So. 815, 230 Ala ,105. • 

52. Ala.—Ex parte Cone, 145 So. 
571, 226 Ala 64. 

21 C.J. p 121 note 87 £a] (25). 


Circuit court obtains full Jurisdic¬ 
tion. to supervise the administration 
of the estate, and in the course of 
administration to order the sale of 
the property of the estate, both real 
and personal, for the payment of 
debts and for distribution, to deter¬ 
mine all questions of title, and to re¬ 
move all clouds on the title, if any, 
of the lands, to apportion encum¬ 
brances, and adjust the equities af¬ 
fecting the same.—Strange v. King, 
154 So. 115, 228 Aa. 511. 

Bill seeking guidance, filed in cir¬ 
cuit court, was held not demurrable 
in one particular in that it sought 
relief beyond powers of probate 
court, but was held demurrable as 
inadequate in another particular.— 
Caheen v. Firet Nat. Bank, 15 9 So. 
815, 230 Ala. 105. 

Homestead exemption 

Where a chancery court has taken 
jurisdiction to settle and adjust all 
controversies between heirs and dis¬ 
tributees, the court may duly ascer¬ 
tain, set apart and declare the home¬ 
stead exemption and dower rights of 
the widow.—Childs v. Julian, 2 So. 
2d 453, 241 Ala. 249. 

Bight to invoke power of sale 

(1> Executrix who caused removal 
of administration into equity had 
right to invoke powers of court for 
protection of the trust and the sale 
of property belonging to estate for 
the payment of debts.—Cater v. 
Howard, 159 So. 830, 230 Ala. 133. 

(2) Circuit court must permit ad¬ 
ministratrix to proceed with petition 
to sell lands for payment of debts, 
rather than allow complainant in 
original bill for sale to proceed, 
where such bill which was filed in 
circuit court prior to issue of let¬ 
ters of administration to administra¬ 
trix was simply a bill for sale of 

964 


lands for division among joint own¬ 
ers but bill did not trace title into 
joint owners.—Ex parte Stephens, 
170 So. 771, 233 Ala. 167. 

(3) Where the probate court was 
without jurisdiction to order that 
the cost incurred in the administra¬ 
tion of the estate be paid out of the 
proceeds of the sale of land before 
division among the heirs, in an ac¬ 
tion by the administrator in the cir¬ 
cuit court to sell the land, and pray¬ 
ing that the cost of administration 
be paid out of the proceeds of the 
sale, the circuit court had jurisdic¬ 
tion, and the administration was 
properly removed to it.—Sewell v. 
Sewell, 92 So. 475, 207 Ala. 239. 
Jurisdiction to order sale of prop¬ 
erty generally see supra § 560. 

53. Ala.—Cater v. Howard, 159 So. 
830, 230 Ala. 133. 

21 C.J. p 121 note 87 [aj (23). 
Cancellation, of conveyances 

The administration of an estate is 
a single and continuous proceeding, 
and the cancellation of conveyances 
and transfers, if they are subject to 
cancellation, is a mere incident to 
the due administration of the estate 
by the removal of obstacles clouding 
the title to property constituting the 
assets subject to administration.— 
Dillard v. Gill, 166 So. 430, 231 Ala. 
662. 

Procedure 

Administration of estate in equity 
is continuous proceeding to final set¬ 
tlement, governed by procedure that 
obtains and which is applicable 
thereto.—Irwin v. Irwin, 148 So. 846, 
227 Ala. 140. 

54. Ala.—Ex parte Stephens, 170 So. 
771, 233 Ala. 167. 

56. Ala.—Ex parte Stephens, su¬ 
pra—Bynum v. Brewer, 114 So. 
577, 217 Ala. 52. 
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latest pending administration. 56 On removal of 
administration to it, a court of equity has jurisdic¬ 
tion to determine whether the estate owes debts 
and who is entitled to the estate after debts are 
paid, or, on proof that there are no debts, to order 
the property, if the administrator has taken pos¬ 
session, turned over to the true heir; 57 and the 
administrator, by accepting his letters from the 
probate court, estops himself to deny this power. 58 
On removal, the practice and procedure of a court 
of equity are to be observed; 59 but the statute 
providing that, in the administration of estates in 
the circuit court, such court may proceed accord¬ 
ing to its own rules and practice without regard to 
any of the statutory requirements provided for 
administration of estates in the probate court, was 
not intended to affect the substantive law as es¬ 
tablished by statute and decision. 60 

(3) In Case of Difficulty or Danger *of Loss 

Under some statutes, equity will interfere with the 
regular administration of estates only on application of 
the representative in case of difficulty, or dh application 
of one interested in the estate where there is danger 
of loss or other injury to his interests. 

Under some statutes, equity will not interfere 
with the regular administration of estates, except 
on the application of the representative, either, first 
for construction and direction, second for marshal¬ 
ling the assets; or on application of any person 
interested in the estate where there is danger of 
loss or other injury to his interests. 61 To author¬ 


ize such interference, the facts must clearly show 
there is a good reason for so doing. 62 In cases of 
difficulty in construing wills, or in distributing es¬ 
tates, in ascertaining the persons entitled, or in 
determining under what law property should be 
divided, the representative may ask the direction 
of the superior court, but not on imaginary diffi¬ 
culties or from excessive caution. 63 Equity will 
not interfere with the administration of an estate 
on the petition of a person having no interest in 
the estate. 64 A judgment of the ordinary denying 
a petition of plaintiff to revoke an order discharg¬ 
ing the representative has been held to be res 
judicata of a suit by plaintiff to have the superior 
court take charge of the administration of the 
estate because of the representative's alleged ir¬ 
regularities, regardless of whether the ordinary 
had jurisdiction to pass the order discharging the 
representative, since plaintiff, having appealed to 
the court of ordinary by the petition to revoke the 
order discharging the representative, invoked its 
jurisdiction and could not subsequently deny that 
it had jurisdiction. 65 

§ 840. - Probate Courts 

Jurisdiction as to accounting and settlement is usu¬ 
ally conferred on probate courts, which jurisdiction, un¬ 
der the various statutes, ordinarily includes jurisdiction 
over matters incidental to the accounting and settle¬ 
ment. 

Jurisdiction as to accounting and settlement by 
personal representatives is usually given to probate 


56. Ala.—Bynum v. Brewer, supra, j 

57. Ala.—Forman v. McAnear, 121 
So. 538, 219 Ala. 157. 

58. Ala.—Forman v. McAnear, su¬ 
pra. 

59. Ala.—Tillery v. Commercial 

Nat. Bank of Anniston, 4 So.2d 
125, 241 Ala. 653—Hamilton v. 

James, 166 So. 425, 231 Ala. 668— 
McKeithen v. Rich, 86 So. 377, 
204 Ala. 588. 

Rules of practice 

On removal, court of equity is un¬ 
hampered by probate court rules of 
practice; it may proceed according 
to its own rules of practice.—Ander¬ 
son v. Steiner, 115 So. 4/ 217 Ala. 85. 

60. Ala.—Castleberry v. Hollings¬ 
worth, 111 So. 35, 215 Ala. 445. 

Substantive law will be applied 
Ala.—Jemison v. Brasher, 81 So. 80, 
202 Ala. 578. 

21 C.J. p 121 note 87 [a] (24). 

61. Ga.—McCord v. Walton, 14 S.E. 
2d 723—Stroup v. Imes, 195 S.E. 
411, 185 Ga. 422—Kemp v. Trust 
Co. of Georgia, 187 S.E. 75, 182 Ga. 


884—Clements v. Fletcher, 114 S. , 
E. 637, 154 Ga. 386. 

21 C.J. p 126 note 98 [d] (2). 
Petition held sufficient 
Ga.—Bryan v. Bryan, 153 S.E. 188, 
170 Ga. 472. 

Petition held insufficient 

Ga.—Beecher v. Carter, 5 S.E.2d 648, 
189 Ga. 234. 

Grounds held insufficient 

(1) That an administrator selected 
by most of the interested parties, in¬ 
cluding plaintiffs, and under bond 
with an approved surety, failed to 
bring certain suits which in plain¬ 
tiffs’ opinion should be brought and 
paid, an item, of indebtedness which 
should have been charged to certain 
of the heirs as individuals was not 
ground for an injunction and receiv¬ 
ership, in view of Civ.Code 1910 § 
4596, relative to interference by equi¬ 
ty with the regular administration 
of estates.—Gibbs v. Gibbs, 108 S.E. 
214, 151 Ga. 745. 

(2) That an administrator was 
seeking to administer a small 

! amount of property belonging to the 
I estate of his intestate’s deceased 
I husband did not authorize equity to 
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interfere by an injunction and re¬ 
ceivership where the amount of such 
property was trifling as compared 
with the whole estate, especially 
where the property of the two es¬ 
tates would go to the same persons 
in the same proportions.—Gibbs v. 
Gibbs, supra. 

62. Ga.—Butler v. Floyd, 191 S.E. 
460, 184 Ga. 447—Kemp v. Trust 
Co. of Georgia, 187 S.E. 75, 182 
Ga. 884—McKinney v. Powell, 100 
S.E. 375, 149 Ga. 422—Hobby v. 
Ford, 99 S.E. 624, 149 Ga. 176. 

21 C.J. p 126 note 98 [d] (3). 

63. Petition, held to state cause 

In administrator’s suit against 
heirs for specific performance of 
contract to give administrator re¬ 
lease m certain sum and for consoli¬ 
dation of proceedings at law by heirs 
on objection to administrator’s re¬ 
turn, petition was held to state cause 
for direction and for marshaling as¬ 
sets of estate.—Reynolds v. Ingra¬ 
ham, 175 S.E. 918, 179 Ga. 398. 

64. Ga.—Smith v. Pitchford, 5 S.E. 
2d 766, 189 Ga. 307. 

65. Ga.—Howard v. Boone, 178 S.E. 
725, 180 Ga. 311. 
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courts, or to general courts on which probate pow¬ 
er is expressly conferred. 66 The extent of the 
jurisdiction of probate courts in such proceedings 
depends oil the constitutional and statutory provi¬ 
sions conferring it. As a general rule probate 
courts have jurisdiction to do everything necessary 


to the full and final administrations of estates, 67 
and should so exercise their powers as to settle 
all questions in controversy if this is practicable. 68 
Accordingly, under the statutes of the several 
states, such courts have jurisdiction as to various 
matters incidental to accounting and settlement. 69 


66. Ark.—Wooten v. Penuel, 140 S. 

W.2d 108, 200 Ark. 353. 

Oal.—In re Randall's Estate, 205 P. 
118, 188 Cal. 329—Parsley v. Su¬ 
perior Court in and for Los Ange¬ 
les County, 104 F.2d 1073, 40 Cal. 
App. 2 d 446. 

Ga.—Kemp v. Trust Co. of Georgia, 
187 S.E. 75, 182 Ga. 884. 

Hawaii.—In re Beckley’s Estate, 31 
Hawaii 163. 

Kan.—In re Park's Estate, 75 P.2d 
842, 147 Kan. 142. 

Ky.—Blenke v. Caldwell, 64 S.W.2d 
428, 251 Ky. 46. 

Md.—In re Hunter's Estate, 185 A. 
327, 170 Md. 513—Anderson v. Cur¬ 
ran, 142 A. 719, 155 Md. 538. 

Mass.—Locke v. Old Colony Trust 
Co, 193 N.E. 892, 289 Mass. 245— 
Gallagher v. Phinney, 187 N.E. 612, 
284 Mass. 255—But trick v. Snow, 
178 N.E. 620, 277 Mass. 401. 

Mich.—In re Rahn's Estate, 216 N. 

W. 378, 241 Mich. 29. 

Mo.—Thompson v. Thompson, App., 
217 S.W. 863. 

N.J.—In re McCabe's Estate, 194 A. 
556, 122 N.J.Eq. 440, affirmed 194 
A. 557, 122 N.J.Eq. 440. 

N.M.—Barka v. Hopewell, 219 P. 799, 
29 N.M. 166. 

N.Y.—Evans v. Appell, 207 N.Y.S. 25, 
211 App.Div. 105, affirmed 148 N.E. 
715, 240 N.Y. 585—In re Zollikoff- 
er's Will, 3 N.Y.S.2d 305, 166 Misc. 
735—In re Miller's Estate, 189 N. 
Y.S. 575. 116 Misc. 51. 

Or.—In re Mannix’ Estate, 29 P.2d 
364, 146 Or. 187. 

Pa.—Drasher v. Lundy, 30 Luz.Leg. 
Reg. 465. 

S.C.—Beckwith v. McAlister, 162 S.E. 
623, 165 S.C. 1. 

Tenn.—In re Love's Estate, 145 S.W. 

2d 778, 176 Tenn. 696. 

24 C.J. p 940 note 57—15 C.J. p 1011 
note 72. 

Jurisdiction and powers of probate 
courts generally see Courts §§ 298- 
304. 

Administrator also guardian 

The purpose of statute concerning 
jurisdiction of probate court to make 
partial or final settlements or distri¬ 
butions of estates of decedents when 
executor or administrator making 
settlement is also guardian of an 
heir or distributee of decedent was 
to change rule that probate court 
had no jurisdiction to make decree 
of final settlement of administration 
of an estate when administrator was 
also guardian of a minor heir and 
distributee of estate and to give 


such jurisdiction to probate court.— 
Lane v. Lane, 199 So. 870, 240 Ala- 
447. 

Comprehensive jurisdiction 

A probate court accounting is set¬ 
tled on equitable principles, and pro¬ 
bate court's jurisdiction is as com¬ 
prehensive as that of a court of eq¬ 
uity in a matter in which it has au¬ 
thority to adjudicate an accounting. 
—Lisbon Sav. Bank & Trust Co. v. 
Moulton's Estate, N.H., 22 A.2d 331. 
Origin of fund 

(1) The superior court of Califor¬ 
nia had jurisdiction to determine du¬ 
ty of executrix toward properties 
that came into her hands under a de¬ 
cree of a court of foreign jurisdic¬ 
tion.—In re Conkey’s Estate, 96 P.2d 
383, 35 Cal.App.2d 581. 

(2) The probate court has power 
to deal with sum obtained by public 
administrator in settlement of caus¬ 
es of action for death and conscious 
suffering.—O'Rourke v. Sullivan, 35 
N.E.2d 259, 309 Mass. 424. 

Statute inapplicable 

The probate court's jurisdiction to 
allow the final account of executors 
and to close an estate is not con¬ 
ferred by Pub. Acts 1899 No. 253, 
regulating and extending the powers 
of such courts.—Michigan Home 
Missionary Society v. Corning, 129 
N.W. 686, 164 Mich. 395. 

Supposed decedent found alive 
Where a supposed decedent, on 
whose estate letters had been issued, 
is found alive, the surrogate may 
require the person who obtained the 
letters to account for the property 
obtained thereunder.—In re Clemens’ 
Estate, 22 N.Y.S.2d 168, 174 Misc. 
1052. 

The county court has jurisdiction 
to consider request of administrator 
or executor to be relieved of his du¬ 
ties, to examine his accounts, and to 
determine whether he has satisfac¬ 
torily discharged his trust.—In re 
Penney's Estate, 274 N.W. 247, 225 
Wis. 455. 

67. Mo.—Johnson v. Johnson, 72 
Mo.App. 386. 

Power of discovery 

The orphans' court in the exercise 
of its jurisdiction over accounts of 
executors is vested with the power 
of discovery.—Clayton, v. Asbury 
Park & Ocean Grove Bank, 171 A. 
502, 115 N.J.Eq. 480. 

Stating account with third person 
In accounting proceeding the sur¬ 
rogate's court has power to take any 
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action necessary to the ascertain¬ 
ment of the assets of the estate 
and to the enforcement of the rights 
of the estate, even though the tak¬ 
ing and stating of an account with 
a third person is required for the 
purpose.—In re Gurevitch's Estate, 
2 N.Y.S.2d 674, 166 Misc. 439. 

68. Miss.— West v. Gibbs, 42 Miss. 
168. 

N.Y.—In re Junkersfeld’s Estate, 279 
N.Y.S. 481, 244 App.Div. 260, re¬ 
versing 269 N.Y.S. 514, 150 Misc. 
436, appeal dismissed 272 N.Y.S. 
919, 242 App.Div. 708, and motion 
denied 291 N.Y.S. 159, 248 App. 
Div. 886. 

Disapproval or modification 

Probate court may disapprove, set 
aside, or modify account of execu¬ 
tor or administrator.—Edwards v. 
Lane, 163 N.E. 460, 331 Ill. 442. 
Questions of law 

(1) The court of ordinary has ju¬ 
risdiction to hear and determine is¬ 
sues of facts and to apply legal 
principles in a citation for settle¬ 
ment brought against an adminis¬ 
trator. No construction of a will 
being involved, the court does not 
lose jurisdiction because questions 
of law as well as of fact are in¬ 
volved.—Porter v. Watson, 181 S.E. 
680, 51 Ga.App. S48. 

(2) Whether a sale and disposi¬ 
tion of certain assets does or does 
not constitute a devastavit is not 
such an intricate and difficult ques¬ 
tion of law as to prevent the court 
of ordinary from entertaining juris¬ 
diction of a citation for settlement 
which raises such an issue.—Trust 
Co. of Georgia v. Smith, 188 S.E. 
469, 54 Ga.App. 518, transferred, see 
185 S.E. 525, 182 Ga. 360. 

69. U.S.—National Surety Corpora¬ 
tion of New York v. Ellison, C.C. 
A.Minn., 88 F.2d 399. 

Cal.—Parsley v. Superior Court in 
and for Los Angeles County, 104 
P.2d 1073, 40 Cal.App.2d 446. 

Ill.—Slavik v. Central Trust Co., 19 
N.E.2d 757, 299 Ill.App. 613. 

Iowa.—In re Rinard’s Estate, 275 N. 

W. 485, 224 Iowa 100. 

Mass.—Spilios v. Papps, 197 N.E. 
512, 292 Mass. 145. 

N.Y.—In re Limberg’s Estate, 24 N. 
E.2d 127, 281 N.Y. 463, reversing 
11 N.Y.S.2d 897, 256 App.Div. 1104 
—Hull v. Hull, 122 N.E. 252, 225 
N.Y. 342, modifying 158 N.Y.S. 
743, 172 App.Div. 287—In re Audi¬ 
tor's Adm'x, 229 N.Y.S. 414, 223 
App.Div. 654, modified on other 
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On the other hand, as pointed out in Courts § 301,* 
probate courts cannot exercise any powers other 
than those which have been expressly conferred 
on them, or which are necessarily implied from 


those expressly conferred. Accordingly, under the 
guise of accounting and settlement, probate courts 
cannot entertain jurisdiction of matters which are 
not expressly or impliedly conferred on them. 70 


grounds In re Auditore's Will, 164 
N.E. 242, 249 N.Y. 335, 62 A.L.R 
551, motion denied Parascandola 
v. National Surety Co., 166 N.E 
315, 250 N.Y. 537, 62 A.L.R. 551- 
In re Aldrich, 185 N.Y.S. 715, 194 
App.Div. 815—In re Gurevitch's 
Estate, 2 N.Y.S.2d 674, 166 Misc 
4:39—In re Casper’s Will, 284 N.Y. 
S. 794, 157 Misc. 834, affirmed 289 
N.Y.S. 762, 248 App.Div. 636—In 
re Meyer’s Estate, 249 N.Y.S. 451, 
140 Misc. 1—In re Scott's Estate, 
240 N.Y.S. 703, 135 Misc. 661—In 
re Koehler's Estate, 235 N.Y.S. 
476, 134 Misc. 532—In re Ungrich, 
190 N.Y.S. 187, 115 Misc. 762—In 
re Goodwin's Estate, 185 N.Y.S. 
461, 114 Misc. 39—In re Phraner, 
178 N.Y.S. 768, 109 Misc. 287— 
In re Fitzpatrick’s Estate, 17 N. 
Y.S.2d 280—In re Hastings’ Will, 
4 N.Y.S.2d 100, reversed on other 
grounds 8 N.Y.S.2d 73, 255 App. 
Div. 913, affirmed In re Hasting's 
Estate,- 21 N.E.2d 201, 280 NY 
694. 

Pa.—In re Schwartz’ Estate, 10 A. 
2d 386, 337 Pa. 143—In re Cas- 
sel’s Estate, 18 Lehigh.Co.Leg.J. 
123. 

24 C.J. p 940 note 59, p 941 note 68. 
Ancillary or incidental jurisdiction 
of probate courts generally see 
Courts § 304. 

Attorney’s fees may be fixed on ac¬ 
counting.—In re Smith’s Estate, 18 
N.Y.S.2d 381, 259 App.Div. 63, af¬ 
firmed In re Smith’s Will, 29 N.E.2d 
937, 284 N.Y. 627. 

Enforcement of contract 

(1) On final accounting of execu¬ 
trix who was party to contract of 
beneficiaries under will providing for 
distribution of their respective por¬ 
tions of estate in manner different 
from that provided in will, probate 
court had jurisdiction to compel obe¬ 
dience to terms of contract which 
was filed in probate court contempo¬ 
raneously with will.—In re Noble’s 
Estate, 41 P.2d 1021, 141 Kan. 432. 

(2) Ordinarily the surrogate pos¬ 
sesses no jurisdiction to interpret in¬ 
ter vivos contracts between dece¬ 
dent and others, but on an account¬ 
ing it has the authority to construe 
and enforce agreement by decedent 
to dispose of his property in a speci¬ 
fied manner.—In re O'Flyn's Will, 22 
N.Y.S.2d 423, 174 Misc. 102.5—In re 
Higgins' Estate, 266 N.Y.S. 503, 148 
Misc. 30, affirmed In re Higgin’s Will, 
267 N.Y.S. 913, 240 App.Div. 860, 
affirmed 190 N.E. 417, 264 N.Y. 226 
—In re McGrath's Estate, 231 N.Y.S. 
359, 133 Misc. 30. 

(3) Whether mutual wills were ex¬ 
ecuted and constituted a contract for 


distribution of property may be de¬ 
termined in surrogate’s court on ac¬ 
counting.—In re Hawes’ Estate, 196 
N.Y.S. 255, 119 Misc. 359, affirmed 
207 N.Y.S. 850, 212 App.Div. 861. 

Charging executor 

Surrogate’s court has jurisdiction 
to charge executor for benefit of es¬ 
tate with any damage resulting from 
failure to perform his duty.—In re 
Brown, 221 N.Y.S. 305, 129 Misc. 
293. 

Money not part of assets 

Probate court has jurisdiction to 
settle administrator’s account as to 
money received which is not part of 
general assets of estate, not applica¬ 
ble to payment of debts, and not to 
be distributed under will or to next 
of kin.—Koutoudakis v. Great Amer¬ 
ican Indemnity Co., 189 N.E. 621, 285 
Mass. 466. 

Court held to have jurisdiction to 
determine 

(1) Contest involving rights of a 
creditor claiming a lien against de¬ 
cedent's estate by reason of a bill 
of sale.—In re Dunlap's Estate, 199 
N.W. 387, 184 Wis. 345. 

(2) Exceptions to the account of 
an executor who has sold a de¬ 
ceased partner’s interest in a part¬ 
nership at an alleged unfair price.— 
In re Grollman’s Estate, 117 A. 348, 
273 Pa. 559. 

(3) Executor's liability for secret 
benefits from sale of land resulting 
in loss to estate.—In re Rahn’s Es¬ 
tate, 216 N.W. 378, 241 Mich. 29. 

(4) Existence of indebtedness due 
from executor.—Lindsey v. Lindsey, 
158 So. 522, 229 Ala. 578—24 C.J. p 
940 note 59 [dj. 

(5) Right to proceeds of insurance 
policy, where proceeds were includ¬ 
ed in inventory and account.—In re 
Burton’s Estate, 176 A. 819, 116 Pa. 
Super. 249—In re Sanes' Estate, 91 
Pa.Super. 466. 

(6) That executor should account 
for property fraudulently acquired 
from aged testator by an exchange 
of stock with executor.—In re Par¬ 
ker’s Estate, 179 N.W. 525, 189 Iowa 
1131. 

(7) That there were funds of the 
estate which had not been account¬ 
ed for.—In re McConnell's Estate, 
29 N.Y.S.2d 259, 176 Misc. 900. 

(8) Validity of bequest.—King v. 
Stevens, 225 S.W. 656, 146 Ark. 443. 

(9) Validity of purported assign¬ 
ment of distributive share.—In re 
Sherower’s Estate, 12 N.Y.S.2d 530, 
171 Misc. 295. 

(10) Whether a beneficiary has 
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- property of the estate in his pos¬ 
session which should be set off 
against his distributive share.—In re 
Spaulding’s Estate, 183 N.Y.S. 144, 
112 Misc. 317. 

(11) Whether executrix should 
have included in her account as as¬ 
sets of estate remainder interests in 
inter vivos trusts?—In re McCoy's 
Will, 283 N.Y.S. 597, 157 Misc. 281. 

(12) Whether parties objecting to 
an account filed by an executrix are 
estopped by written ratifications ap¬ 
proving items of the account.—In re 
Brady’s Estate, 183 N.Y.S. 532, 111 
Misc. 492. 

(13) Who are deceased’s next of 
kin.—McComas v. Wiley, 104 A. 52, 
132 Md. 406. 

(14) Other matters see 24’C.J. p 
940 note 59 [b]. 

Validity of claim 

(1) Under Surrogate’s Ct. Act § 
211 the court has jurisdiction on ac¬ 
counting to determine the validity of 
claims which were not sued on with¬ 
in three months of rejection.—In re 
Schorer’s Estate, 5 N.E.2d 806, 272T 
N.Y. 247, affirming 289 N.Y.S. 911. 
248 App.Div. 666, affirming 277 N.Y. 
S. 677, 154 Misc. 198—In re Deitz’s 
Estate, 235 N.Y.S. 756, 134 Misc. 393. 

(2) Written consent to hearing of 
the rejected claim by the surrogate 
is not necessary to give the court 
jurisdiction.—In re Schorer’s Estate, 
supra. 

70- Cal.—Texas Co. v. Bank of 
America Nat. Trust & Savings 
Ass'n, 53 P.2d 127, 5 Cal. 2d 35. 
Ga.—Thompson v. Allen, 128 S.E. 773, 
160 Ga. 535. 

N.J.—Truitt v. Lawrence, 94 A. 575, 
84 N.J.Eq. 488. 

N.Y.—In re Lyon's Ex'rs, 194 N.E. 
682, 266 N.Y. 219, reversing In re 
Lyon’s Estate, 273 N.Y.S. 742, 242 
App.Div. 68—In re Cohn's Estate, 7 
N.Y.S.2d 697, 169 Misc. 351—In re 
Lessig's Estate, 1 N.Y.S.2d 566, 
165 Misc. 706. 

Or.—In re Elder's Estate, 101 P.2d 
412, 164 Or. 347. 

Pa.—In re Nicholson's Estate, 42 Pa. 
Dist. & Co. 383, 57 Montg.Co. 328— 
In re Dunion’s Estate, 18 Pa.Dist. 
& Co. 182—In re Gandolfo’s Estate, 
17 Pa.Dist. & Co. 701—In re Mon¬ 
roe’s Estate, 16 Pa.Dist. & Co. 637. 
See In re Welch's Estate, 32 Pa. 
Dist. & Co. 231. 

24 C.J. p 940 note 59, p 941 note 68 
Eb]. 

Action pending in another court 
Executor was held not entitled to 
bill of particulars as to claimant's 
objection to account, where claimant 
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Ordinarily a probate court has no jurisdiction to 
decide a dispute as to the ownership of personal 
property, 71 or to try the title to real estate, 72 but 
this question should if necessary be determined by 


some other tribunal before an accounting is or¬ 
dered. 73 Under some statutes, however, where a 
question of title arises between the personal repre¬ 
sentative and the estate, 74 or between parties to the 


had continued against executor suit 
which was instituted against dece¬ 
dent during his life, as application 
for bill of particulars did not pertain 
to any issues pending before probate 
court.—In re Nussbaum's Estate, 285 
N.Y.S. 788, 158 Misc. 380. 

Conflicting claims 

A commissioner of accounts has no 
jurisdiction to settle conflicting 
claims to a decedent's estate.—In re 
Long’s Estate, W.Va., 10 S.E.2d 791— 
Steber v. Combs, 5 S.E.2d 420, 121 
W.Va. 509. 

Executor’s acts as trustee in bank- 
ruptcy cannot be inquired into on ac¬ 
counting and settlement.—O’Shea v. 
Hurley, 142 N.E. 919, 248 Mass. 191. 

Income from realty 

(1) Personal representative cannot 
be required to account in probate 
court for income and management of 
realty. 

Mass.—Russell v. Shapleigh, 175 N. 

E. 100, 275 Mass. 15. 

N.J.—In re Mullen's Estate, 134 A. 

360, 2 N.J.Misc. 296. 

(2) When title to real property 
had vested in devisees under a will, 
acts of investment of funds from 
the sale of lands, reinvestment, and 
management by former executors un¬ 
der the will were those merely of 
agents or trustees of an inter vivos 
trust under arrangement with the 
owners, and the probate court had no 
authority to scrutinize their acts in 
a proceeding to settle the accounts 
of the executors as such.—In re 
Schroder's Will, 29 N.Y.S.2d 754, 
176 Misc. 1024. 

Investigations out of court 

Power of orphans’ court to exam¬ 
ine accounts of administrator did 
not include as incidental thereto the 
power to order investigations to be 
made out of court to discover-facts 
relative to burial charges in admin¬ 
istrator's account.—Tsaraclis v. 
Characklis, 3 A.2d 725, 176 Md. 26. 

Payment of debt 

Surrogate’s court has no jurisdic¬ 
tion to direct payment of a debt or 
to direct judgment for a debt due 
the estate.—In re Young's Estate, 14 
N.Y.S.2d 773, 171 Misc. 947. 

Refunding excess paid legatee 

(1) Under some statutes, on an 
accounting by the representative, the 
probate court has no jurisdiction to 
require the legatee or distributee 
overpaid to refund the excess as the 
claim to such excess, as far as a re¬ 
covery thereof is concerned, is a mat¬ 
ter between the representative and 
such overpaid party. 


Ala.—Hatchett v. Billingslea, 65 Ala. 
16. 

Ga.—Echols v. Almon, 1 S.E. 269, 77 
Ga. 330. 

(2) Under other statutes, however, 
the surrogate has power to grant 
a judgment in favor of an executor, 
requiring the repayment of certain 
sums from the residuary legatees to 
meet a deficiency of assets of the es¬ 
tate.—In re Wiemann's Estate, 195 
N.Y.S. 957, 119 Misc. 239. 

71. Cal.—Texas Co. v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass’n, 53 
P.2d 127, 5 Cal.2d 35—In re Bruce’s 
Estate, 65 P.2d 380, 19 Cal.App.2d 
322. 

Mont.—In re Jennings' Estate, 241 P. 
648, 74 Mont. 449. 

N.J.—In re Brueck’s Estate, 199 A. 
61, 124 N.J.Eq. 62, affirming 194 
A. 60, 122 N.J.Eq. 329. 

Wyo.—Security-First Nat. Bank of 
Los Angeles v. King, 23 P.2d 851, 
854, 46 Wyo. 59, 90 A.L.R. 125, 

citing Corpus Juris. 

24 C.J. p 942 note 72. 

Jurisdiction of probate courts to try 
title to property generally see 
Courts § 303. 

72. N.Y.—In re Drellich's Estate, 5 
N.Y.S.2d 269, 254 App.Div. 380- 
In re Beckett's Estate, 8 N.Y.S.2d 
24, 169 Misc. 475. 

24 C.J. p 942 note 73. 

73. N.Y.—Matter of Fogarty, 102 
N.Y.S. 776, 117 App.Div. 583. 

74. Ariz.—In re Nolan's Estate, 108 
P.2d 391. 

Cal.—Waterland v. Superior Court in 
and for Sacramento County, 98 P. 
2d 211, 15 Cal.2d 34, superseding, 
App., 90 P.2d 344, rehearing denied 
and modified 91 P.2d 220—Bauer v. 
Bauer, 256 P. 820, 201 Cal. 267, fol¬ 
lowed in 256 P. 822, 201 Cal. 770- 
In re Boggs* Estate, 90 P.2d 814, 33 
Cal.App.2d 30—In re Bruce’s Es¬ 
tate, 65 P.2d 380, 19 Cal.App.2d 
322—In re Helm’s Estate, 45 P.2d 
250, 6 Cal.App.2d 752—In re Es- 
colle's Estate, 25 F.2d 860, 134 Cal. 
App. 473. 

Ga.—Brooks v. Brooks, 193 S.E. 893, 
184 Ga. 872. 

Md.—Anderson v. Curran, 142 A. 719, 
155 Md. 538. 

N.Y.—In re Brown, 221 N.Y.S. 305, 
129 Misc. 293—In re Haigh's Es¬ 
tate, 211 N.Y.S. 521, 125 Misc. 365. 
Okl.—In re Wagner’s Estate, 62 P.2d 
1186, 178 Okl. 384. 

Wyo.—Security-First Nat. Bank of 
Los Angeles v. King, 23 P.2d 851, 
46 Wyo. 59, 90 A.L.R. 125. 

24 C.J. p 942 note 75. 
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Antenuptial agreement 

In proceeding for judicial settle¬ 
ment of account of administratrix, 
surrogate’s court had jurisdiction to 
try and determine ownership of real 
and personal property, and validity, 
force, and effect of antenuptial agree¬ 
ment respecting property.—In re 
Lockwood’s Estate, 276 N.Y.S. 768, 
154 Misc. 233. 

Denial of ownership 

A mere denial by an executor of 
ownership in the estate of land al¬ 
leged to have been sold by him and 
unaccounted for does not oust the or¬ 
phans* court of jurisdiction.—In re 
Messmore’s Estate, 138 A. 81, 290 Pa. 
107. 

Invalidity in equity 

Orphans’ court may validly deter¬ 
mine that completed transfer by de¬ 
cedent in lifetime to executor or ad¬ 
ministrator, although valid at law, 
is invalid in equity, and may set it 
aside by decree surcharging inven¬ 
tory or account with assets so trans¬ 
ferred or value thereof, if rights of 
third persons are not involved, and 
such decree affords complete and ade¬ 
quate relief to exceptants, and works 
no inequity to executor.—In re Ful- 
per’s Estate, 132 A. 834, 99 N.J.Eq. 
293. 

Surcharge for rents 

Surrogate may entertain jurisdic¬ 
tion to determine ownership of real¬ 
ty if it is sought to surcharge the ad¬ 
ministrator for rents received from 
such property by objections to ac¬ 
count, or if rights of deceased's cred¬ 
itors are involved.—In re Drellich’s 
Estate, 5 N.Y.S.2d 269, 254 App.Div. 
380. 

Voluntary inclusion, in account 
When a claimant voluntarily in¬ 
cludes assets which he personally 
claims in an account stated by him, 
he thereby submits the issue of own¬ 
ership to judicial determination of 
the court wherein the account is filed. 
—In re Williams' Estate, 149 A. 728, 
299 Pa. 440. 

In Montana, however, the district 
court in settling the account of an 
administrator had jurisdiction to re¬ 
quire him to turn over to a special 
administratrix certain property 
which had come into his possession 
in his representative capacity, al¬ 
though the administrator claimed the 
property in his private capacity as 
agent for a third* person, and the 
question of ownership thereof could 
be settled in the proper forum.— 
State v. Eighth Judicial Dist. Ct., 68 
P. 856, 26 Mont. 369. 
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proceeding and the estate, 75 such question may be 
determined by the court of probate jurisdiction on 
the accounting. In some jurisdictions an issue as 
to an equitable interest may be tried as incidental 
to an accounting, 76 but in other jurisdictions it has 
been held that the question whether decedent held 
property in trust, and the administrator, therefore, 
took a transfer thereof subject to the same trust, 
cannot be determined on exceptions to the admin¬ 
istrator’s final account, but only in a personal ac¬ 
tion against him to enforce the trust. 77 

A probate court, as an incident to its jurisdic¬ 
tion over accounting and settlement proceedings, 
has power to determine for certain purposes, and 
to a greater or less degree of certainty, according 
to the circumstances of the particular case, whether 
claims presented constitute valid charges where 
they have been allowed or paid by the representa¬ 
tive. 78 

Jurisdiction to construe a will attaches as in¬ 
cident to the proceeding for an accounting where 
a construction becomes necessary to the determina¬ 
tion of questions arising on the accounting, 79 but 
the will cannot be construed in a proceeding to 
compel an accounting by an executor of an execu¬ 
tor, where it appears that no accounting should be 
had. 80 On an accounting by the executor of the 
original testator, the validity of trusts created by 
the devisee's exercise of a power of appointment 
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which are to commence in futuro should not be de¬ 
termined. 81 

Although a probate court may have no jurisdic¬ 
tion to administer a trust fund, it does have ju¬ 
risdiction over an executor who has taken in 
charge such a fund along with the other assets 
of the estate to require him to account therefor to 
the parties entitled thereto. 82 Under some stat¬ 
utes, it has also been said that it would seem aif- 
ficult to create a pure trust by will which could 
not be administered in the orphans' court. 83 Un¬ 
der some constitutions and some statutes, where 
the trust is not annexed to the office of executor 
by the terms of the will, the court of common pleas 
and the orphans’ court have concurrent jurisdic¬ 
tion. 84 

In Alabama it has been decided that when a trust 
is created by will the probate courts have no juris¬ 
diction to enforce or settle such trust; 85 but this 
principle does not oust the jurisdiction of the pro¬ 
bate court in all cases where a testator by his will 
devolves testamentary trusts on the person ap¬ 
pointed executor, and in such cases the probate 
court may properly undertake to settle such mat¬ 
ters as pertain to the executorial duties or office, 
and decline to take cognizance of the extraordinary 
trusts which fall outside of the scope or sphere of 
the ordinary duties of executors and administra¬ 
tors. 86 
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75. N.Y.—In re Fitzpatrick's Estate, 
17 N.Y.S.2d 280. 

76. Property in another’s name 

Surrogate's court, in intermediate 
accounting proceeding, has jurisdic¬ 
tion to determine claim of executors 
to impress trust on property stand¬ 
ing in another's name.—In re McAr- 
dle's Estate, 250 N.Y.S. 276, 140 Misc. 
257. 

77. Cal.—In re Vance, 75 F. 323, 141 
Cal. 624. 

78. Conn.—Hall v. Meriden Trust 
& Safe Deposit Co., 130 A. 157, 103 
Conn. 226. 

24 C.J. p 396 note 54. 

Jurisdiction of probate court as to 
disputed claims generally see su¬ 
pra § 446. 

“Disputed claim” 

By a disputed claim is meant one 
which is disputed by the representa¬ 
tive and not a claim which an heir, 
legatee, or other person interested 
in the estate may deem unfounded or 
unjust. 

N.J.—Vreeland v. Vreeland, 16 N.J. 
Eq. 512. 

N.Y.—Matter of Strickland, 5 N.Y.S. 

851, 1 Conn.Surr. 436. 

Beality of claim 

In a proceeding by a creditor to 
require an accounting, the orphans’ 


court, although without power to ad¬ 
judicate the claim of the creditor, 
has the power to inquire and deter¬ 
mine whether the claim appears to 
be a real one, as distinguished from 
a claim obviously without founda¬ 
tion and asserted in bad faith.— 
Rambo v. Stroud, 159 A. 149, 110 N. 
J.Eq. 101. 

79. Mich.—In re DeBancourt’s Es¬ 
tate, 272 N.W. 891, 279 Mich. 518, 
110 A.L.R. 1346. 

N.Y.—In re Evans' Estate, 1 N.Y.S.2d 
99, 165 Misc. 752. 

24 C.J. p 942 note 69—69 C.J. p 861 
note 50. 

Action not commended 

The practice of bringing an ac¬ 
tion for the judicial settlement of 
an executor’s account and to con¬ 
strue the will in the supreme court 
is not to be commended, since the 
surrogate's court has full jurisdic¬ 
tion to construe the will in connec¬ 
tion with settlement of the account; 
and costs and allowances should be 
limited to those permitted in a pro¬ 
ceeding in the surrogate’s court.— 
U. S. Trust Co. of New York v. 
Hayes, 201 N.Y.S. 249. 

Bight of person cited 

Person cited to appear in account- 
I ing proceeding in which executors 
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sought interpretation of paragraph 
of will regarding offer of stock to 
person cited could insist on litigating 
question of interpretation.—In re 
Casper’s Will, 284 N.Y.S. 794, 157 
Misc. 834, affirmed 289 N.Y.S. 762, 
248 App.Div. 636. 

80. N.Y.—Matter of Comer, 131 N.Y. 
S. 187, 72 Misc. 321. 

81. N.Y.—Matter of Banker's Trust 
Co., 143 N.Y.S. 843, 82 Misc. 375. 

82. Discharge of jurisdiction 

The jurisdiction of the probate 
court over a trust fund created by 
will can be discharged only by its 
final order of distribution, directing 
the payment of such fund by the ex¬ 
ecutor over to some person lawfully 
entitled to demand and receive the 
same and only when such order is 
fully complied with. 

Mo.—State ex rel. and to Use of 
Bremer v. Schulte, App., 90 S.W.2d 
1078. 

83. N.J.—Phillips v. Phillips, Ch. f 
18 A. 579. 

84. Pa.—Apple’s Estate, 2 Phila. 171. 

85. Ala.—Johnson v. Longmire, 39 
Ala. 143—Harrison v. Harrison, 9 
Ala. 470. 

88. Ala.—Minor v. Thomasson, 182 
So. 16, 236 Ala. 247. 

24 C.J. p 943 note 81. 
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Appointing court . The court which granted let¬ 
ters testamentary or of administration is generally 
the proper court to exercise jurisdiction in the set¬ 
tling of the account of the executor or administra¬ 
tor. 87 It has been held that, where the personal 
representative has died without having rendered an 
account, the account can be rendered only in the 
probate court where his own estate is adminis¬ 
tered, 88 although the statutes sometimes give to 
the probate court which issued letters jurisdiction 
to entertain a petition by a surviving executor 
against the executor of his deceased coexecutor to 
compel the filing of an inventory and the rendition 
of an account. 89 

Effect of agreement. Under a statute providing 
that a division of the estate of an intestate by 
agreement of the parties interested, executed and 
filed in the probate court, shall operate as a valid 
distribution of such estate, the execution and filing 
of an agreement by all the heirs, wherein they 
agreed what each of them should have and take 
as his or her share of the estate, does not deprive 
the probate court of jurisdiction over the admin¬ 
istrator's accounts, where at the time of the filing 
of the agreement there had been no settlement 
thereof, and there remained in the representative's 
hands a considerable part of the estate. 90 

Fingl settlement, removal , resignation, or death. 
After the final account of a personal representative 
has been rendered and allowed, the jurisdiction 
of the probate court to compel an accounting ter¬ 
minates. 91 Where an heir asked for an accounting 


by the administrator of his father’s estate during 
the first year after attaining his majority, and 
within eight years after the administrator claimed 
to have made distribution of the estate, it was held 
that the estate had not been closed in a legal man¬ 
ner, and the probate court had jurisdiction of the 
proceeding for such accounting. 92 Where an ad¬ 
ministrator, who was also general guardian for the 
infants next of kin, was a codefendant with his 
wards in an action in the supreme court for the 
partition of real estate, and in that action a decree 
was rendered directing payment to him of large 
sums out of his wards' shares of the proceeds of 
sale, this was not such a settlement of his accounts 
as precluded the surrogate from investigating and 
accepting them. 93 The entry by the probate court 
of an order directing the delivery of the estate to 
the heirs does not deprive that court of jurisdic¬ 
tion to settle the accounts of the personal repre¬ 
sentative. 94 

It seems that probate courts generally have ju¬ 
risdiction to compel personal representatives to ac¬ 
count even after they have been removed 95 or 
have resigned. 96 Also under some statutes the 
death of a personal representative does not deprive 
the court of jurisdiction to settle his accounts, 97 
and the court has power, in a proceeding to settle 
an executor's accounts, to determine a claim against 
the estate of another which was administered by 
the executor’s testatrix. 98 The difficulty which 
may arise in obtaining control over a deceased rep¬ 
resentative’s administrator through inability to ob- 


87. La.—Succession of Moore v. 
Flanagan, 2 La.App. 136. 

24 C.J. p 941 note 60. 

Administrator pendente lit© may 
account in the court of his appoint¬ 
ment; hut he must, if ordered, ac¬ 
count to the executor or administra¬ 
tor in the court appointing the execu¬ 
tor or administrator.—In re Barnett's 
Estate, 137 A. 157, 101 N.J.Eq. 222. 

88. La.—Thomas v. Bourgeat, 6 Bob. 
435. 

89. Md.—Crothers v. Crothers, 88 A. 
114, 121 Md. 114. 

50. Conn.—Mathews’ Appeal, 45 A. 
170, 72 Conn. 555. 

51, Tenn.—Brown v. Jarvis, 123 S. 
W.2d 852, 22 Tenn.App. 394. 

24 C.J. p 943 note 88. 

Consent to settlement 

Where adult distributee executed 
general release to administratrix, 
waiver and consent to settlement of 
account when died, and assignment 
of all distributee's interest in dece¬ 
dent’s estate to another distributee 
pursuant to general family agree¬ 
ment for formation of corporation to 


take over decedent's business and for 
complete distribution of decedent’s 
assets, surrogate’s court had no ju¬ 
risdiction to compel accounting by 
administratrix.—In re Veniero’s Es¬ 
tate, 300 N.Y.S. 924, 165 Misc. 293. 

92. Mich.—Loomis v. Armstrong, 29 
N.W. 867, 63 Mich. 355. 

93. N.Y.—In re Moreau, Tuck.Surr. 
470. 

94. Tex.—Legrand v. Stubblefield, 
Civ.App., 63 S.W.2d 399. 

95. Cal.—In re Randall's Estate, 205 
P. 118, 188 Cal. 329. 

24 C.J. p 943 note 84. 

Duty to account after termination of 
office see supra § 831. 

Amount of forged check 

Probate court had jurisdiction to 
adjudicate question of liability of 
former coexecutor for amount of 
forged check to him from decedent, 
on final settlement of executorship 
of removed executor.—Lindsey v. 
Lindsey, 158 So. 522, 229 Ala. 578. 
betters revoked 

Where letters of administration 
were revoked after will was found 
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and probated, court had jurisdiction 
to hear and determine administra¬ 
tor’s final account and to proceed 
with settlement, including allowance 
of fees and expenses.—In re Corne- 
liusen’s Estate, 47 P.2d 843, 182 

Wash. 488. 

96. Cal.—Waterland v. Superior 
Court in and for Sacramento Coun¬ 
ty, 98 P.2d 211, 15 Cal.2d 34, su¬ 
perseding, App., 90 P.2d 344, re¬ 
hearing denied and modified JrJ P. 
2d 220. 

Wis.—In re Stubbs’ Will, 250 N.W. 

845, 213 Wis. 439. 

24 C.J. p 943 note 85. 

97., N.Y.—Gould v. Gould, 203 N. 
Y.S. 399, 122 Misc. 152, affirmed 
207 N.Y.S. 4, 211 App.Div. 78. 
Deceased’s representative may in- 
sist that such account be taken in 
the probate court in the proceeding 
in which deceased was appointed and 
in which he gave bond.—Colby v. 
Stearns, 170 N.E. 465, 270 Mass. 461. 

93. N.Y.—Matter of Hull, 89 N.Y.S. 
939, 97 App.Div. 258. 
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tain service of process does not destroy the ju¬ 
risdiction acquired by entering on the adminis¬ 
tration of the estate." On the other hand, in oth¬ 
er jurisdictions it has been held that the probate 
court is without jurisdiction to settle the account 
of a personal representative after he has been re¬ 
moved and another appointed in his stead, 1 or aft¬ 
er his death. 2 

After the death of an executor or administrator 
the probate court has no jurisdiction to enforce 
against his personal representative a decree ren¬ 
dered in final settlement against the representative. 3 
It has been held that the jurisdiction of the or¬ 
dinary extends no further than to take and adjust 
accounts, and he has no authority to enforce the 
performance of his order or decree. 4 

Waiver. When a coexecutor filed in the or¬ 
phans* court a petition to compel the representa¬ 
tives of his deceased coexecutor to file an inven¬ 
tory and render an accounting, and to pay over 
to petitioner any sum remaining in the hands of 
the deceased coexecutor, any question of jurisdic¬ 
tion was waived by act of the representatives of 
the deceased executor in filing the inventory, and 
it was too late to make the question after peti¬ 
tioner had excepted to the inventory as filed. 5 

§ 841. - Territorial Jurisdiction 

As a general rule, a personal representative should 

99. Mass.—Colby v. Stearns, 170 N. 

E. 465, 270 Mass. 461. 

1. Tex.—Armstrong v. 

Civ.App., 75 S.W.2d 1104. 

2. Ga.—Ballard v. Zachry, 187 S.E. 

139, 54 Ga.App. 101. 

Okl.—Kelly v. Thompson, 99 P.2d 503, 

186 Okl. 479—In re Kelly’s Estate, 

88 P.2d 335, 184 Okl. 489. 

24 C.J. P 943 note 86. 

3. Miss.—Dilworth v. 

Miss. 206. 

4. S.C.—Ordinary v. McClure, 17 S.C. 

L. 7, 19 Am.D. 648. 

24 C.J. p 943 note 92. 

5. Md.—Crothers v. Crothers, 88 A. 

114, 121 Md. 114. 

6. U.S.—Williams v. Williams, C.C. 

A.111., 61 F.2d 257, certiorari denied 
53 S.Ct. 404, 288 U.S. 612, 77 L. 

Ed. 986. 

24 C.J. p 943 note 93. 

After leaving county 

Probate court, in county wherein 
decedent died and administrator was 
appointed and qualified, had author¬ 
ity to settle accounts, although ad¬ 
ministrator left county.—Laws v. 

Wheeler, 284 S.W. 775, 171 Ark. 514. 

Nonresident of county 

If a nonresident of a county ac¬ 
cepts appointment as an executor of 


account in the tribunals of the county in which admin¬ 
istration was granted. 

A personal representative should as a general 
rule be compelled to account in the tribunals of the 
county in which administration was granted; 6 and 
a decree of settlement of final account, made at r 
and based on, a hearing outside the judicial dis¬ 
trict where administration is pending, and where 
final account and petition for distribution have 
been noticed for hearing, is irregular and void¬ 
able. 7 Under some statutes, the jurisdiction of the 
probate court is coextensive with the state, and 
the personal representative may be required to ac¬ 
count for property outside the county in which the 
court is held. 8 Where the administration of the 
estate has been moved into equity, a bill for settle¬ 
ment and distribution is properly filed in the court 
of the county to which the administration of the es¬ 
tate has been removed, regardless of the residence 
of the parties. 9 In a bill by heirs for an injunc¬ 
tion against the sale of lands and for an accounting, 
a prayer that the administrator be compelled to de¬ 
liver the lands to the heirs does not render the 
suit one respecting title to the lands so as to re¬ 
quire a decree from the court in whose jurisdiction 
the lands lie. 10 Where a will has been proved in 
a foreign state, the executors can be called to ac¬ 
count there for their dealings with the estate, 11 
but it is otherwise where the will has not been 

voluntarily submitted to jurisdiction 
of court.—Gould v. Gould, 207 N.Y. 
S. 4, 211 App.Div. 78, affirming 203 
N.Y.S. 399, 122 Misc. 152. 

7. Wyo.—Barrett v. Whitmore, 226 
P. 452, 31 Wyo. 301, rehearing de¬ 
nied 228 P. 502, 32 Wyo. 1. 

8. Not misjoinder of causes 
Proceeding to compel executrix to 

account for assets of the estate in 
the probate court held not to mis¬ 
join causes of action on the ground 
that a part of the property was in 
another county and that a separate 
action was required to be brought 
with relation thereto.—In re Bi- 
nard’s Estate, 275 N.W. 485, 224 

Iowa 100. 

Jurisdiction of surrogate is not 
limited to the bounds of his county, 
but he may send a citation to any 
part of the state to compel a per¬ 
sonal representative to account and 
settle.—People v. Pelham, 14 Wend., 
N.Y., 48. 

9. Ala.—Cook v. Castleberry, 173 Sq» 

I, 233 Ala. 650. 

10 . Ga.—Williams v. Lancaster, 39 
S.E* 471, 113 Ga. 1020. 

11 . N.J.—Pratt v. Douglass, 38 N. 

J. Eq. 516. 


Anderson, 


Carter, 32 


an estate, subject to the jurisdiction 
of the ordinary of that county, such 
executor is subject to a citation for 
settlement before the ordinary of 
such county.—Trust Co. of Georgia 
v. tomith, 188 S.E. 469, 54 Ga.App. 
518, transferred, see 185 S.E. 525, 182 
Ga. 360. 

Question of marshaling assets of 
testator’s personal estate must be de¬ 
termined by surrogate’s court in 
county of domicile.—In re Trow¬ 
bridge’s Estate, 208 N.Y.S. 662, 124 
Misc. 317. 

Representative of representative 

(1) Action to settle estate of de¬ 
ceased was properly brought in coun¬ 
ty in which her personal representa¬ 
tive qualified, notwithstanding such 
representative lived in another coun¬ 
ty and personal representative’s ad¬ 
ministratrix qualified in such other 
county.—Smithers' Adm'r v. Schmitt, 
72 S.W.2d 30, 254 Ky. 695. 

(2) Courts of this state have ju¬ 
risdiction to bring in, as parties to 
accounting action involving estate of 
resident decedent administered with¬ 
in state, nonresident executors and 
trustees of deceased executor and 
trustee, who had been removed for 
misconduct as trustee, whose income 
had been impounded, and who had 
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probated in the foreign state. 12 A personal rep¬ 
resentative who changes his domicile is still bound 
to account to the court of his former domicile 
where the administration was granted. 13 As a 
general rule an executor or administrator cannot 
be called to account, so far as concerns assets re¬ 
ceived by him in the place of his appointment, ex¬ 
cept in the state in which he took out letters of 
administration, 14 and, where letters testamentary 
upon the estate of a resident of one state are grant¬ 
ed in that state to a resident of another state, the 
estate must be settled in the former state and the 
courts of the latter state have no jurisdiction over 
the accounts of the personal representative. 15 
Where the will of a nonresident was probated with¬ 
in the county, and where one of the executors re¬ 
sides in the county, however, the surrogate’s court 
has jurisdiction to settle the accounts of such ex¬ 
ecutor. 16 After submitting his account to the ex¬ 
amination of an auditor appointed by a probate 
court to audit his administration account, and after 
a decision by the auditor, it is too late for an ex¬ 
ecutor to object that money accounted for was re¬ 
ceived for land in another state, and was therefore 
not within the jurisdiction of the court to which 
he has submitted his account. 17 A bill in equity 
seeking to revive a proceeding against an estate 
long after its final settlement is properly dismissed 
where* it appears that the parties thereto are non¬ 
residents and no property of the estate remains 
in the state; in this condition of things the courts 
of their own state should be resorted to for re¬ 
lief. 18 Where coexecutors reside in different coun¬ 
ties, it has been held that the court of either coun¬ 


ty has jurisdiction of an accounting proceeding 
praying substantial relief against both. 19 

Transfer of proceedings. Ordinarily proceedings 
to settle estates cannot be transferred from one 
county to another, 20 but when the county in which 
decedent resided and in which administration on 
his estate was granted is divided and a new county 
formed, in which his estate is situated, jurisdiction 
of the settlement of such estate may be transferred 
to the new county. 21 

§ 842. Limitations and Laches 

a. Limitations 

b. Laches 

a. Limitations 

The general statute of limitations does not usually 
constitute a bar to a proceeding to compel an accounting 
until the statute has run after the personal representative 
by some act has renounced his trust. 

The general rule is that the relation of a per¬ 
sonal representative and persons entitled to the es¬ 
tate is that of trustee and cestuis que trust, and 
so long as this relation is acknowledged to exist 
between the parties and the trust is continued, the 
general statute of limitations does, not constitute 
a bar to a proceeding to compel an accounting and 
settlement. 22 When, however, this relation ceases 
to exist or where the personal representative does 
some act by which he renounces his trust charac¬ 
ter and such cestuis que trust have full notice so 
as to put them on their remedies, and there is no 
disability or other impediment in the way of their 
enforcing their rights, the statute of limitations is 
set in operation. 23 Mere neglect to render ac- 


12. N.J.—Cocks v. Varney, 8 A. 722, 
42 N.J.Bq. 514. 

13. U.S.—Michigan Trust Co. v. Fer¬ 
ry, Utah, 175 F. 667, 99 C.C.A. 221, 
reversed on other grounds 33 S.Ct. 
550, 228 U.S. 346, 57 L.Ed. 867. 

La.—McGehee v. McGehee, 6 So. 253, 
41 La.Ann. 657—Farmer’s Succes¬ 
sion, 32 La.Ann. 1037. 

14. U.S.—'Williams v. Williams, C.C. 
A.Ill., 61 F.2d 257, certiorari denied 
53 S.Ct. 404, 288 U.S. 612, 77 L. 
Ed. 986. , 

Cal.—Philbrook v. Randall, 231 P. 
739, 195 Cal. 95. 

15. Pa.—Musselman’s Appeal, 101 
Pa. 165. 

16. N.Y.—In re Yuill’s Estate, 178 
Jtf.Y.S. 871, 109 Misc. 465. 

17. Mass.—Jennison v. Hapgood, 10 
Pick. 77. 

18. Miss.—Slaughter v. Garland, 6 
So. 648. 

19. Ga.—Jordan v. Harber, 157 S. 
E. 652, 172 Ga. 139. 


20. Ind.—Harker v. Eisenhut, 6 N. 
E.2d 936, 212 Ind. 67. 

24 C.J. p 944 note 4. 

21. Ky.—Flournoy v. Flournoy, 1 
Bush 515. 

22. U.S.—Williams v. Williams, C. 
C.A.I11., 61 F.2d 257, certiorari de¬ 
nied 53 S.Ct. 404, 288 U.S. 612, 77 
L.Ed. 986. 

N.Y.—In re Jacobs' Estate, 12 N.Y. 
S.2d 605, 257 App.Div. 28—In re 
Becker’s Estate, 19 N.Y.S.2d 743, 
174 Misc. 25. 

N.C.—Grant v. Hughes, 94 N.C. 231. 
Or.—Fitchard v. Hirschb erg’s Es¬ 
tate, 272 P. 906, 128 Or. 317, re¬ 
hearing denied 274 P. 505, 128 
Or. 317. 

Tex.—Diaz v. Chinn, Civ.App., 150 
S.W.2d 411. 

24 C.J. p 944 note 6. 

Demand 

Heir’s claim against executor for 
money deposited with him by testa¬ 
trix for investment was not barred 
by prescription, where no account¬ 
ing was demanded until after tes¬ 
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tatrix’ death within prescriptive pe¬ 
riod.—Succession of Copeland, 148 
So. 3, 177 La. 127. 

Dormancy statute 

A decree that the administrator 
pay to plaintiff such sums as may, 
on accounting, be found to be due 
is not a judgment for a sum of 
money, and hence is not within the 
dormancy statute so as to preclude 
plaintiff from proceeding for an ac¬ 
counting.—Brown v. Parks, 9 S.E.2d 
397, 190 Ga. 540. 

Failure to make legal claim 

Under some statutes, however, all 
of the intestate’s relatives and per¬ 
sons concerned, who do not lay le¬ 
gal claim to their respective shares 
of the personal estate of the de¬ 
ceased within seven years after his 
decease, are barred.—Chandler v. 
Lamborne, 2 Pa.L.J.R. 124, 3 Fa.L. 
J. 367. 

23. S.C.— Roberts v. 1 Johns, 16 S.C. 

171, 24‘ S.C. 580. 

24 C.J. p 944 note 7. V 
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counts at the time required by law will not start 
the running of the statute of limitations, 24 nor is a 
settlement of an estate or what purports to be a 
final account necessarily a termination of the trust 
which will set the statute in operation. 25 A stat¬ 
ute limiting the time within which creditors must 
make their claims does not bar the right of a leg¬ 
atee to have an accounting after the time therein 
limited. 26 Likewise a statute limiting actions 
against executors on their official bonds does not 
relate to a proceeding for a simple account and 
settlement. 27 A statute providing that an action 
by an heir, legatee, creditor, or other party inter¬ 
ested, against the executor or administrator, for 
alleged misfeasance, malfeasance, or mismanage¬ 
ment of the estate must be brought within one 
year from the time such misconduct was discov¬ 
ered does not bar a proceeding for accounting 
based on the nonfeasance of the representative. 28 
As to a claim which is a mere potential liability 
at the death of decedent, the statute of limitations 
does not commence to run until the right of action 
accrues, and the creditor may require the personal 
representative to account at any time within the 
period limited by statute after the accrual of the 
right. 29 The appointment of a temporary adminis¬ 
trator is not “representation” on an estate so that 
the statute of limitations begins to run against the 
estate under a statute providing that the time be¬ 
tween the death of a person and representation 
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taken upon his estate shall not be counted against 
his estate. 30 

In New York it seems that mere lapse of time 
will not bar the remedy of accounting and that the 
statute of limitations does not commence to run 
until the personal representative by some act, suf¬ 
ficient for the purpose, repudiates his liability 
as trustee, 31 although in a number of cases, where¬ 
in the question of lack of repudiation by the rep¬ 
resentative of his liability as trustee was not in¬ 
volved, it has been held that proceedings in a sur¬ 
rogate’s court to compel an accounting and settle¬ 
ment by a personal representative are barred by 
the statute of limitations applicable to special pro¬ 
ceedings if not commenced within the statutory pe¬ 
riod from the time when the right to compel such 
accounting or settlement accrued. 32 Where the 
limitations statute is applicable, it does not begin 
to run until the right to an accounting has ac¬ 
crued. 33 The act of a personal representative in 
enforcing an obligation or liability to the estate 34 
or paying a person having a claim against the es¬ 
tate 35 will not prevent the running of the statute, 
where it does not appear that the person seeking an 
account has been under any disability or that he has 
acted in ignorance of or been misled with respect 
to his rights in the premises, or that he has remained 
in repose or been inactive by reason of any prom¬ 
ise, statement, or representation made by the per- 
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Where final account is filed and 

audited, an action to impeach it 
must be brought within ten years. 
—Nunnery v. Averitt, 16 S.E. 683, 111 
N.C. 394—Wyrick v. Cable, 10 S.E. 
916, 106 N.C. 84—Woody v. Brooks, 
9 S.E. 294, 102 N.C. 334. 

24. Kan.—Allen v. Bartlett, 34 P. 
1042, 52 Kan. 387. 

N.J.—Young v. Schelly, Ch., 21 A. 
1049. 

24 C.J. p 944 note 8. 

25. S.C.—Renwick v. Smith, 11 S. 
C. 294. 

Vt.—Davis v. Eastman, ‘30 A. 1, 66 
Vt. 651, 35 A. 73, 68 Vt. 225. 

24 C.J. p 944 note 9. 

26. N.C.—McCraw v. Fleming, 40 
N.C. 348. 

27. N.C.—Pierce v. Faison, 110 S. 
E. 857, 183 N.C. 177. 

Counterclaim by heirs 
Where, in proceeding by executor 
for settlement of its account, heirs 
filed counterclaim charging that ex¬ 
ecutor failed to sell property with¬ 
in two years following qualification 
as required by will, and that execu¬ 
tor was liable for resulting loss, and 
that funeral expenses and allowanc¬ 
es to executor and counsel were ex¬ 


cessive, the action could not be con¬ 
strued as seeking recovery on a 
fiducial bond, and the law of lim¬ 
itations relating to fraud could not 
be applied.—Schott v. Schott's Ex’r, 
149 S.W.2d 782, 286 Ky. 208. 

28. Failure to include property in 
inventory of estate 

Wash.—Gerry v. Gerry, 238 P. 5, 
135 Wash. 468. 

29. Stockholder’s liability 

Claim against estate for assess¬ 
ment on bank shares owned by tes¬ 
tatrix was not barred by limitation 
because presented after six years 
from date of testatrix’ death where 
claim was filed within six years 
from time bank failed, which was 
time when limitation began to run. 
—In re Glass' Estate, 175 A. '736, 115 
Pa.Super. 448. 

30. Ga.—Collins v. Henry, 118 S.E. 
729, 155 Ga. 886. 

31. N.Y.—In re Grauer’s Estate, 

262 N.Y. S. 368, 146 Misc. 469- 

In re Read’s Estate, 253 N.Y.S. 
648, 141 Misc. 716—In re Beard's 
Estate, 253 N.Y.S. 316, 141 Misc. 
888 . 

24 C.J. p' 945 note 12. 

However, there is authority in 
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this jurisdiction holding that the 
ten-year statute of limitations ap¬ 
plicable to suits in equity governs 
a proceeding to compel an account¬ 
ing, although the representative has 
not renounced his trust.—In re 
Longbotham's Estate, 57 N.Y.S. 118, 
38 App.Div. 607. 

Extension, of period 

Under Civ.Pract. Act § 21, the 
statute of limitations may be ex¬ 
tended for a term of eighteen 
months by the representative's 
death.—In re Hastings' Will, 4 N. 
Y.S.2d 100, reversed on other 
grounds 8 N.Y.S.2d 73, 255 App.Div. 
9l3, affirmed In re Hasting’s Estate, 
21 N.E.2d 201, 280 N.Y. 694. 

32. N.Y.—In re Rogers, 47 N.E. 589, 
153 N.Y. 316. 

24 C.J. p 944 note 11. 

33. N.Y.—In re Hastings' Will, 4 
N.Y.S.2d 100, reversed on other 
grounds 8 N.Y.S.2d 73, 255 App. 
Div. 913, affirmed In re Hasting’s 
Estate, 21 N.E.2d 201, 280 N.Y. 
694. 

24 C.J. p 945 note 15. 

34. N.Y.—Matter of Miller, 37 N.Y. 
S. 1129, 15 Misc. 556. 

35. N.Y.—Matter of Bradley, 54 N. 
Y.S. 555, 25 Misc. 261. 
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sonal representative. Where, however, the repre¬ 
sentative has by his acts held out to those bene¬ 
ficially interested in the estate that he was engaged 
in winding up the estate and discharging the claims 
prior to theirs, the statute does not run as against 
such persons, 36 and part payment of a legacy will 
interrupt the running of the statute of limitations 
as against the right of the legatee to require an ac¬ 
counting. 37 It has been held that a personal rep¬ 
resentative may interpose the defense of the stat¬ 
ute of limitations at any time before the close of 
the evidence, and need not interpose it in a formal 
manner, 38 but a motion to dismiss the citation to 
account has been held not the proper mode of 
raising the objection that the right to demand an 
account is barred by the statute. 39 It has been held 
that the question whether the statute is a bar should 
be decided before the accounting is had, 40 but the 
contrary rule has also been asserted. 41 A per¬ 
sonal representative who sets up a defense of the 
statute of limitations in his answer to a proceed¬ 
ing does not waive this defense by voluntarily fil¬ 
ing an account. 42 Where, however, executors or 
administrators, many years after their appoint¬ 
ment, petition for a voluntary account, and those 
interested are cited to appear, such executors can¬ 
not set up the statute of limitations. 43 It has been 
held that the statute applicable to compel an ad¬ 
ministrator to account for personalty does not ap¬ 
ply so as to bar an accounting as to the proceeds 
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of real estate, 44 and the statute with respect to ac¬ 
tions by legatees or distributees has been held not 
applicable to a proceeding for an accounting.^ 
The statute providing that a motion to set aside 
a final judgment for error in fact not arising on 
the trial cannot be heard after the expiration of 
two years from the filing of the judgment roll is 
inapplicable to a petition for a judicial settlement 
of the account of a personal representative where 
the petitioners want assignments executed by them 
set aside and their respective shares distributed to 
them. 46 

b. Laches 

The right to require an accounting may be lost by 
laches. 

Ordinarily an accounting will be denied where 
the party seeking it has been guilty of laches, or 
has allowed his claim to come within the equitable 
rule against stale claims. 47 There is no hard and 
fast rule as to the length of time that will bar a 
proceeding for an accounting, as much depends on 
the circumstances of each particular case, and a 
large discretion in the matter is confided to the 
trial judge 48 The effect of the lapse of time in 
this respect, however, may be obviated either by 
the facts of the case or by evidence showing a sub¬ 
sisting right in the petitioner and a corresponding 
obligation on the part of the executor or adminis¬ 
trator. 49 Also, although the law favors a vigilant 
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36. N.Y.—Carroll v. Carroll, 2 Edm. 
Sel.Cas. 158. 

37. N.Y.—Matter of Irvin, 74 N.Y.S. 

443, 88 App.Div. 158—Matter of 

Campbell, 47 N.Y.S. 29, 21 Misc. 
133. 

38. N.Y.—Matter of Rothschild, 85 

N.Y.S. 1084, 42 Misc. 161. 

39. N.Y.—Matter of Jordan, 63 N. 
Y.S. 911, 50 App.Div. 244. 

4a N.Y.—Matter of Ashheim, 97 
N.Y.S. 607, 111 App.Div. 176. 

41 . n.Y.—M atter of Anderson, 106 
N.Y.S. 818, 122 App.Div. 453. 

4 i 2 . N.Y.—Matter of Perry, 15 N. 
Y.S. 535, 2 Conn.Surr. 536—Mat¬ 
ter of Clayton, 5 N.Y.S. 266, 17 
N.Y.Civ.Froc. 68 , 1 Conn.Surr. 444. 

43 . n.Y.—M atter of Dyth, 67 N.Y. 
S. 579, 32 Misc. 608—Wyckoff v. 
Van Siclen, 3 Dem.Surr. 75. 

44. N.Y.—Matter of Sargent, 59 N. 
Y.S. 105, 42 App.Div. 301, affirm¬ 
ing 54 N.Y.S. 555, 25 Misc. 261. 

45. N.Y.—In re Van Dyke, 44 Hun 
394, reversing 7 N.Y. St. 710. 

24 C.J. p 945 note 14. 

46. N.Y.—In re Hastings’ Will, 4 
N.Y.S.2d 100, reversed on' other 
grounds 8 N.Y.S. 2d 73, 255 App. 
!Div. 913, affirmed In re Hasting's 


Estate, 21 N.E.2d 201, 280 N.Y. 

694. 

47. Ala.—Sweeney v. Sweeney, 98 
So. 883, 210 Ala. 593. 

Ark.—Walker v. Norton, 135 S.W.2d 
315, 199 Ark. 593. 

N.Y.—In re Fisher’s Estate, 19 N. 

Y.S.2d 361, 173 Misc. 848. 

Pa.—In re Cannon’s Estate, 199 A. 
135, 330 Pa. 513—In re Heasley’s 
Estate No. 1, 23 Pa.Dist. & Co. 
653. 

24 C.J. p 946 note 33. 

Reasonably diligent action must 
be taken in demanding accounting 
from estate of one deceased.—Me- 
Grann v. Allen, 140 A. 552, 291 Pa. 
574. 

Surcharge 

Testator’s daughters waiting four¬ 
teen years before demanding ac¬ 
counting by surviving executor and 
asking to surcharge it for selling 
testator’s partnership interest to de¬ 
ceased coexecutor were barred by 
laches from complaining of under¬ 
valuation thereof.—In re Wallace’s 
Estate, 149 A. 473, 299 Pa. 333. 

48. Cal.—Pratt v. Pratt, 184 P. 956, 
■43 Cal.App. 261. 

Heir held not chargeable with 
laches under the circumstances.— 
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Hartman v. Hartle, 122 A. 615, 98 
N.J.Eq. 123. 

Intimate family relations 

The law makes some concession 
to intimate family relations, and 
delay may be excused where the par¬ 
ty against whom it is pleaded has 
relied on the promises of the party 
pleading it.—Sweeney v. Sweeney, 
98 So. 883, 210 Ala. 593. 

Eaches held not excused under the 
circumstances.—Sweeney v. Sween¬ 
ey, supra. 

Right held barred by laches under 
the circumstances.—Walker v. Nor¬ 
ton, 135 S.W.2d 315, 199 Ark. 593. 

“Two circumstances are always 
important in such cases, viz., the 
length of the delay, and any chang¬ 
es thereby occasioned in the relation 
of the parties, as, for example, the 
loss of evidence or other proper 
means of defense by reason of the 
death of parties or witnesses.”— 
Sweeney v. Sweeney, 98 So. 883, 
885, 210 Ala. 593. 

49. Ga.—Brown v. Parks, 9 S.E.2d 
897, 190 Ga. 540. 

Mass.—Rock v. Rock, 33 N.E.2d 973, 
309 Mass. 44—Argus v. Kokkorou, 
32 N.E.2d 211, 308 Mass. 315. 
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creditor and a speedy distribution of the assets of 
an estate, due regard must be had to meritorious 
claims, as long as laches or delay does not prej¬ 
udice the interests of the estate accountant or dis¬ 
regard his own rights. 50 Thus it has been held 
that lapse of time does not bar an accounting if it 
appears that there are assets in the hands of the 
executor or administrator, 51 or if no account has 
ever been filed; 52 nor is the doctrine of laches ap¬ 
plicable to a person under disability. 53 The doc¬ 
trine of laches is not applicable where the repre¬ 
sentative has acquiesced in the delay by refusing 
to render his accounts and by resisting a suit 
brought against him for an accounting, 54 or where 
he has kept the estate in his hands for many years 
under the pretense of outstanding debts. 55 Where 
the issue is not whether the representative should 
make an accounting, but rather and only whether 
his account as presented is correct, he cannot aver 
laches on the part of the beneficiaries. 56 The initi¬ 
ation of accounting proceedings against a personal 
representative who is a devisee of the estate and 
who has attempted to assign his interest therein is 
timely when the petition is filed within the period 
within which a devisee cannot convey title free 
from the lien for the payment of decedent’s debts, 
notwithstanding citation was not served within 
such time. 57 

Laches of representative. In a case where an 
executor failed to account for over twenty years, 
and the estate had been so managed that it would 
be impossible to arrive at the correct balance be¬ 
tween the executor and the beneficiaries, the court 


refused to decree an account on the application 
of the executor, who claimed disbursements large¬ 
ly in excess of receipts. 53 Executors, however, 
may be entitled to settlement of their accounts and 
commissions notwithstanding long delay in moving 
for an accounting, where the delay was justified. 59 

Presumption from lapse of time . In the absence 
of a statute to the contrary, 60 a presumption that 
a personal representative has duly accounted and 
settled may arise from lapse of time. 61 Such pre¬ 
sumption is not a fiat bar to a proceeding for an 
accounting, but it can be overcome either by the 
acts or admissions of the personal representative 
or by other competent evidence, its practical ef¬ 
fect being merely to shift the burden of proof, 62 
unless, according to the view obtaining in some 
states, twenty years have elapsed, in which event 
no accounting can be compelled unless there have 
been admissions of the personal representative or 
recognition by him of the trust as continuing and 
unsettled, 63 or unless there has been some disabil¬ 
ity of the persons entitled to an account. 64 

§ 843. Audit or Approval before Settlement 

An audit or court approval of a representative's ac¬ 
count is usually a prerequisite to a final settlement. 

Approval by the probate court is a needful pre¬ 
liminary to a final settlement and allowance of the 
administration account; and in some states an 
audit of the account under direction of the court 
is considered necessary. 65 

§ 844. Stay of Proceedings 

In a proper case, accounting proceedings may be 
stayed by the court. 


Pa.—See In re Joyce’s Estate, 35 
Pa.Dist. & Co. 406. 

24 C.J. p 947 note 34. 
Misrepresentations as to life estate 
Where son allegedly did not know 
that he had present interest in his 
father’s estate, because his mother, 
acting as executrix, represented that 
he was entitled to share only after 
her death, and hence he considered 
sums paid for his benefit by moth¬ 
er as gratuities, lapse of time did 
not preclude son from compelling 
mother to account as executrix for 
proceeds of sale of realty and of 
award made out of personalty, when 
all records were still available and 
mother had made a payment to son 
not long before suit was brought.— 
In re Schwartz’ Estate, 10 A.2d 386, 
337 Pa. 143. 

SO. Pa.—In re Glass’ Estate, 175 A. 
736, 115 Pa.Super. 448. 

v. Bayard, 3 


52. Mass.—Fuller v. Cushman, 49 
N.E. 631, 170 Mass. 286. 

24 C.J. p 947 note 36. 

53. Ala.—Werborn v. Austin, 8 So. 
280, 82 Ala. 49S. 

24 C.J. p 947 note 37. 

54. W.Va.—Tiernan v. Minghini, 28 
W.Va. 314. 

55. S.C.—-Clifton V. Haig, 4 S.C.Eq. 

330. 

5 6 . Minn.—In re Palm's Estate, 297 
N.W. 765, second case. 

57. N.Y.—In re Lange’s Estate, 16 
N.Y.S.2d 312, 172 Misc. 437. 

58. N.J.—Morgan v. Morgan, 26 A. 

331, 50 N.J.Eq. 473, affirming on 
this point but reversing on other 
grounds 22 A. 545, 48 N.J.Eq. 399. 

58. N.Y.—In re Abruzzo’s Estate, 
242 N.Y.S. 499, 137 Misc. 299. 

60. Tex.—Blackwell v. Blackwell, 
24 S.W. 389, 86 Tex. 207. 

24 C.J. p 946 note 29. 

61. Pa.—Hedderly’s Estate, 12 Pa. 


Dist. 72, 28 Pa.Co. 64, 19 Montg. 
Co. 132. 

24 C.J. p 946 note 28. 

Evidence as to distribution see su¬ 
pra § 488. 

62. Mass.—Fuller v. Cushman, 49 
N.E. 631, 170 Mass. 286. 

24 C.J. p 946 note 30. 

63. Ala.—Blackwell v. Blackwell, 33 
Ala. 57, 70 Am.D. 556. 

24 C.J. p 946 note 31. 

Where there has been clear rec¬ 
ognition of the trust relation to 
within one year previous to the bill 
the right is not stale nor is there 
laches.—Cook v. Castleberry, 173 So. 
1, 233 Ala. 650. 

64. S.C.—Weatherford v. Tate, 21 
S.C.Eq. 27. 

65. Ala.—Miles v. Meade, 67 So. 
1012, 191 Ala. 80. 

Mass.—Brigham v. Morgan, 69 N. 

E. 418, 185 Mass. 22. 

24 C.J. p 947 note 41. 

Reference see infra § 893. 
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51. N.Y.—Leroy 
Bradf.Surr. 228. 
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A court in which accounting proceedings are 
pending may stay such proceedings in a proper 
case. 66 Likewise a proceeding to secure a final 
account and distribution need not be dismissed be¬ 
cause of proceedings to determine heirship and 
interest, but such proceedings need only be sus¬ 
pended until the heirship proceedings are con¬ 
cluded. 67 

§ 845. Voluntary Accounting 

Under the various statutes a personal representative 
may voluntarily render an accounting, and the procedure 
therefor is largely a matter of statutory regulation. 

Where the statute so provides, the representative 
may procure a voluntary judicial settlement of his 
account. 68 It seems, however, that in some juris¬ 
dictions a personal representative will not be per¬ 
mitted to settle an account in the probate court 
merely for his own benefit or convenience. 69 It 
has been held that after the representative has cited 
persons interested and they have appeared and filed 


objections they cannot cite the representative to 
appear for settlement in compulsory proceedings. 70 
In voluntary accounting proceedings, the personal 
representative is plaintiff, an opposition is an an¬ 
swer, and all parties who are cited to show cause 
why an account of administration should not be 
approved are defendants. 71 

It has been held that when an executor or ad¬ 
ministrator finds the affairs of his testator or in¬ 
testate so much involved that he cannot safely ad¬ 
minister the estate except under the direction of a 
court of equity, he may institute a suit in equity 
against creditors for the purpose of having all 
their claims adjusted and a final decree ordering 
the payment of the assets. 72 

Parties . On a voluntary accounting and settlement 
by an executor or administrator it is*necessary and 
proper to join as parties all persons interested. 73 
The parties interested, required to be joined under 


G6. N.Y.—:Matter of Farrell, 110 N. 

Y.S. 41, 125 App.Div. 702. 

24 C.J. p 947 note 42. 

By temporary administrator 

Where a temporary administrator 
was appointed pending a contest of 
the will and the will was admitted 
to probate and letters testamentary 
issued to the executor named there¬ 
in, and subsequently an appeal was 
taken from the decree of probate, 
and the temporary administrator, 
after the appeal was taken, filed an 
account and prayed for a settlement 
thereof, it was held that the ac¬ 
counting should be deferred until 
an order of court authorizing the 
executor to exercise full powers 
was obtained or until the appeal 
was determined.—Matter of Day- 
ton, 166 N.Y.S. 951, 100 Misc. 632, 
affirmed 168 N.Y.S. 1106. 

Xaitigated claims 

The determination of an adminis¬ 
trator’s final account, and his dis¬ 
charge as administrator, should be 
deferred pending the final outcome 
of litigated claims against the es¬ 
tate.—In re Heinze’s Estate, 117 A. 
628, 93 N.J.Eq. 672, affirming 115 A. 
534, 93 N.J.Eq. 321, 94 N.J.Eq. 505. 
Status quo maintained 

Although the filing of objections 
to the intermediate account of an 
executrix and trustee, and a refer¬ 
ence thereon, was premature, where 
considerable testimony had been tak¬ 
en, the status quo was maintained, 
and all further proceedings stayed, 
pending appeals from certain or¬ 
ders of the surrogate’s court.—In 
re Appell’s Estate, 189 N.Y.S. 510, 
197 App.Div. 631. 

67. Mont.—In re McGovern's Es¬ 
tate, 250 P. 812, 77 Mont. 182. 


08. N.Y.—In re Cole’s Estate, 285 

N.Y.S. 367, 157 Misc. 609—Matter 

of Lawson, 72 N.Y.S. 645, 36 Misc. 

96—Matter of Crowley, 68 N.Y.S. 

939, 33 Misc. 624. 

Tenn.—Gaines v. Eason, 169 S.W. 

309, 130 Tenn. 86. 

24 C.J. p 948 note 43. 

Administrator de bonis non may 
account for the property he has re¬ 
ceived, pending the allowance of the 
account of the former administra¬ 
tor.—Moulton v. Thompson, 196 N. 
E. 914, 291 Mass. -308. 

Intermediate accounting properly 
ordered 

If requested under statute, sur¬ 
rogate would order intermediate ac¬ 
counting, where letters testamenta¬ 
ry were issued twenty years before 
and it appeared that substantial es¬ 
tate was involved and many trans¬ 
actions involving stocks, bonds, and 
other personalty had occurred.—In 
re Cole’s Estate, 285 N.Y.S. 367, 157 
Misc. 609. 

No account for year 

Where no account of administra¬ 
trix with will annexed and testa¬ 
mentary trustee had been judicially 
settled within one year preceding 
filing of application for judicial set¬ 
tlement, surrogate’s court would en¬ 
tertain the application.—In re Rich¬ 
ards’ Will, 10 N.Y.S.2d 510. 

Bight to have final accounting 

(1) Where administrators who re¬ 
tained an attorney are directed by 
the surrogate, on the attorney's mo¬ 
tion to pay him for his services, 
they are privileged to have a final 
accounting to protect .themselves or 
for other reasons.—Matter of Ra- 
bell, 162 N.Y.S. 218, 175 App.Div. 
345. 
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(2) A proceeding to remove an ex¬ 
ecutor or to revoke letters testa¬ 
mentary cannot affect the executor’s 
right to have his accounts judicially 
settled, since a direction to require 
him to account would he mandatory. 
—In re Bloomingdale’s Estate, 13 N. 
Y.S.2d 674, 171 Misc. 843. 

To procure discharge 

In order for an administrator to 
procure his discharge and the re¬ 
lease of his surety, he must file his 
petition and ask for such deter¬ 
mination and final settlement.—In 
re Park’s Estate, 75 P.2d 842, 147 
Kan. 142. 

69- Pa.—Royer's Appeal, 13 Pa. 569 
—In re Shenck, 5 Watts 84—Rein¬ 
ert’s Estate, 9 Pa.Dist. 405. 

24 C.J. p 948 note 44. 

70. Ga.—Reeves v. Harrell, 101 S. 
E. 193, 24 Ga.App. 476. 

71. La.—Thompson v. Succession 
of Gow, 125 So. 588, 169 La. 546. 

72. W.Va.—Hanna v. Galford, 47 S. 
E. 359, 55 W.Va. 160. 

73. N.Y.—In re Deutsch’s Estate, 9 
N.Y.S.2d 249, 256 App.Div. 834- 
In re Rosenstein’s Estate, 274 N. 
Y.S. 126, 152 Misc. 777. 

24 C.J. p 948 note 49. 

Attack on status 

In accounting actions in supreme 
court in equity or in surrogate’s 
court, an adjudication must be had 
as to the proper persons entitled to 
participate. Where an attack is 
made on the status of a claimant, 
trial and determination occur at the 
threshold of the litigation; thereby 
interlopers and intruders are exclud¬ 
ed and waste of estate funds is 
avoided.—In re Gould's Estate, 15 
N.Y.S.2d 392, 172 Misc. 396. 
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such rule, include legatees, 74 distributees, 75 heirs, 76 
and creditors, where they have an interest in the 
accounting, 77 as, for instance, where the estate is 
insolvent so that their claims are not paid in full. 78 
Also, under some statutes, it is proper to join sure¬ 
ties on the administration bond, 79 and one who 
has a vested remainder interest in the estate, 80 as 
well as persons interested in the estate of a de¬ 
ceased coexecutor of the accountant ; 81 and it h zs 
been held that the probate court has jurisdiction to 
bring in a trust company, named as depositary of 
the funds in the hands of a temporary administra¬ 
tor, as a party to a judicial accounting of such ad¬ 
ministrator. 82 Where the identity of persons inter¬ 


ested in the accounting is doubtful, the court may 
direct the joinder of all persons having a possible 
interest. 83 Where the liability of the estate on a 
particular claim is merely secondary, it has been 
held to be proper under some statutes to bring in 
the person primarily liable on the claim as a party 
to the accounting and settlement proceedings, for 
the purpose of avoiding a multiplicity of actions. 84 
Where the settlement is not a final one, but the 
representative has resigned, the administrator de 
bonis non is a proper party. 85 Persons interested 
in the estate are sometimes given by statute the 
right to appear on the hearing, although they have 
not been cited, 86 and this right extends to next of 


Debtor of estate 

It has been held that a mere debt¬ 
or of the estate or the trustee of a 
voidable trust attempted to be cre¬ 
ated by the decedent is not a nec¬ 
essary or proper party.—Matter of 
Kenny, 156 N.T.S. 827, 92 Misc. 330. 
Decedent guardian 

In an action by the administrator 
of a decedent and the present guard¬ 
ian of an infant of whom decedent 
was guardian at the time of his 
death, brought against his heirs at 
law, creditors, and the surety on his 
bond as guardian, for a settlement 
of the estate and his accounts as 
such guardian and to recover for 
the present guardian the amount 
due the ward, certain claimants and 
holders of parts of the trust fund 
belonging to the estate of such 
ward, which they had wrongfully 
received from the decedent as guard¬ 
ian and aided him in misappropriat¬ 
ing, were necessary parties to the 
action and were properly made so 
by an amended petition, and the 
cross petition of the surety in the 
bond which had been given by the 
decedent as guardian.—Taylor v. 
Harris, 176 S.W. 168, 164 Ky. 654. 

Particular persons held not neces¬ 
sity parties 

(1) Attorney general, in proceed¬ 
ings for the settlement of the ac¬ 
count of a public administrator with 
respect to an estate in his charge. 
—Matter of Davenport, 126 N.Y.S. 
693, 143 App.Div. 41. 

(2) Illegitimate relatives of dece¬ 
dent.—In re Losee, 94 N.Y.S. 1082, 
46 Misc. 363. 

(S) Persons holding disputed as¬ 
signments of interests in the estate. 
—In re Losee, supra. 

Persons having no interest are 
not proper parties.—In re Grube’s 
Will, 295 N.Y.S. 238, 162 Misc. 578. 

Receiver of assignor of all interest 

Where an intestate made an ^as- 
signment to his wife in writing of 
all interests in the estate of a broth¬ 
er, a receiver of property of such 

34 C.J.S.—62 


assignor on behalf of his creditors 
had no standing, in a proceeding m 
the surrogate’s court on accounting 
by the administrator of the estate 
of the assignor's brother, to object 
to such assignment, the court being 
without jurisdiction in the matter. 
—In re Stephens, 64 N.Y.S. 990. 

74. N.Y.—In re Haigh’s Estate, 211 
N.Y.S. 521, 125 Misc. 365. 

24 C.J. p 948 note 50. 

Contingent remaindermen of re¬ 
siduary trust are not necessary par¬ 
ties, as the trustees are the proper 
parties in that respect.—In re Leeds’ 
Estate, 23 N.Y.S.2d 679. 

Minor heirs or legatees 

Under some statutes it is not nec¬ 
essary, before the administration ac¬ 
count of an executor or administra¬ 
tor is allowed, to appoint guardians 
ad litem for minor heirs or legatees 
interested in the estate.—Balch v. 
Hooper, 20 N.W. 124, 32 Minn. 158. 

75. Ala.—Waller v. Ray, 48 Ala. 
468—Boyett v. Kerr, 7 Ala. 9— 
Merrill v. Jones, 2 Ala. 192. 

24 C.J. p 948 note 51. 

76. Ala.—Waller v. Ray, 48 Ala. 
468. 

La.—Harrell’s Succession, 12 La. 
Ann. 337. 

24 C.J. p 948 note 52. j 

Judgment creditors of heirs at 
law were “proper parties’’ to the 
final account of administrator.— 
Stone v. Townsend, 1 So.2d 237, 190 
Miss. 547. 

77. Mass.—Browne v. Doolittle, 25 
N.E. 23, 151 Mass. 595. 

24 C.J. p 948 note 53. 

Mortgagee, under circumstances, 
held not entitled to appear as credi¬ 
tor.—Schuka v. Bagocius, 3 N.E.2d 
215, 294 Mass. 597. 

Hot necessary party 

A mortgage holder, neither filing 
statutory affidavit of probable de¬ 
ficiency' in mortgaged realty with de¬ 
ceased mortgagor's legal representa¬ 
tives nor summoning them in fore¬ 
closure suit within statutory time 
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for filing claims against deceased’s 
estate or before distribution there¬ 
of, is not necessary party to pro¬ 
ceeding for settlement of such rep¬ 
resentatives’ account, though they 
know of mortgage.—In re Brenner’s 
Estate, 13 N.Y.S.2d 483, 171 Misc. 

627, affirmed 15 N.Y.S.2d 136, 258 
App.Div. 717, reargument denied 16 
N.Y.S.2d 531, 258 App.Div. 866. 

78. Ala.—Waller v. Ray, 48 Ala. 
468. 

N.Y.—:In re Galvin’s Estate, 274 N. 
Y.S. 846, 153 Misc. 11. 

79. N.Y.—McMahon v. Smith, 49 N. 
Y.S. 93, 24 App.Div. 25, reversing 
45 N.Y.S. 663, 20 Misc. 305—Mat¬ 
ter of Sill, 84 N.Y.S. 213, 41 Misc. 
270. 

80. N.H.—Symmes v. Lihbey, Smith 
p 137. 

81. N.Y.—In re Quinn, 9 N.Y.S. 550. 

82. N.Y.—Matter of Rothschild, 96 
N.Y.S. 372, 109 App.Div. 546. 

83. N.Y.—In re-Kelly’s Will, 271 N. 
Y.S. 457, 151 Misc. 277. 

84. Relief furnished married son 

Where executors have rejected a 
claim against the estate by the 
county under public welfare law for 
relief furnished to decedent’s mar¬ 
ried son and his wife over two-year 
period, on the ground that the son’s 
wife who is about to receive more 
than nine thousand dollars from cer¬ 
tain estates is primarily liable as 
joint recipient of relief and that de¬ 
cedent was only secondarily liable, 
the surrogate's court had jurisdic¬ 
tion under civil practice act to bring 
in the son’s wife as an additional 
party to the accounting, to avoid 
multiplicity of action and to enable 
the court in one proceeding to make 
a final determination.—In re Wicks’ 
Will, 29 N.Y.S.2d 829, 176 Misc. 818. 

85. Ala.—Waller v. Ray, 48 Ala. 
468. 

86. N.Y.—Matter of Thompson, 83 
N.Y.S. 983, 41 Misc. 223. 

24 C.J. p 949 note 62. 
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kin whose interest is contingent. 87 On an account¬ 
ing by an administrator appointed pending probate 
of the will the executor represents beneficiaries, 
and, in the absence of fraud or collusion, is the 
only person whom it is necessary to cite. 88 A 
statute prescribing necessary parties does not pre¬ 
clude as proper parties other persons who may 
have an interest in the net amount to be distributed 
by the personal representative. 89 Persons not in¬ 
terested in the estate, either as persons entitled to 
benefit in the estate or as creditors of decedent, 
have no right to intervene. 90 

The only proper party in the character of a de¬ 
fendant to a proceeding on exceptions to the ac¬ 
count of an administrator to surcharge such ad¬ 
ministrator is the administrator himself, although 
his surety may have the right to intervene. 91 

Pleadings, hearing, and evidence in voluntary 
accounting proceedings are matters involving stat¬ 
ing and settling accounts discussed infra §§ 883- 
897. 


Judgment and relief awarded. When an execu¬ 
tor or administrator files an account and asks for 
its approval the judgment so secured is binding 
on him, 92 and he cannot object to it on the ground 
that it was rendered ex parte. 93 The representa¬ 
tive, in a suit by him for settlement of the estate, 
is entitled to a reasonable allowance for attorney's 
fees. 94 

§ 846. - Citation or Notice 

Before stating and settling his accounts a personal 
representative Is usually required to give notice to per¬ 
sons interested in the estate stating such matters as is 
required by statute. This notice should be given in the 
manner prescribed by statute, but lack of notice or ir¬ 
regular notice may be waived. 

Generally, before rendering his account and mak¬ 
ing a settlement of the estate, a personal repre¬ 
sentative must cause a citation to issue or give 
due notice to all persons interested, stating the 
time and place of such accounting and settlement 
and such other matters as are required by stat¬ 
ute. 95 The purpose of requiring such notice is to 


87. N.Y.—Matter of St. John, 9 3 
N.Y.S. 840, 104 App.Div. 622—Mat¬ 
ter of St. John, 93 N.Y.S. 836, 104 
App.Div. 460. 

88. N.Y.—Matter of Haag, 166 N. 
Y.S. 621, 100 Misc. 249. 

88. Miss.—Stone v. Townsend, 1 So. 
2d 237, 190 Miss. 547. 

90. N.T.—In re Heinze’s Estate, 
165 N.Y.S. 1017, 179 App.Div. 453, 
dismissed 118 N.E. 1062, 222 N.Y. 
530. 

91. Ohio.—In re Butler’s Estate, 2S 
N.E.2d 196, 137 Ohio St. 115. 

92. La.—Capdevielle. v. Erwin, 13 
La.Ann. 286. 

Supplemental account 
Where an executrix’ account has 
been confirmed after audit and a 
schedule of distribution has been 
approved and distribution ordered 
in accordance therewith, the execu¬ 
trix has no authority to file a sec¬ 
ond supplemental account dealing 
with assets included in the prior 
account.—In re McCaffrey’s Estate, 
42 FaDist. & Co. 337. 

93. La.—Capdevielle v. Erwin, 13 
La.Ann. 286. 

94. Ky.—Coyle v. Horseman’s Ex’x, 
111 S.W.2d 590, 271 Ky. 100. 

Allowance of attorney’s fee held 
proper 

Ky.—Taylor v. Taylor, 4 S.W.2d 752, 
223 Ky. 799. 

Necessity of resort to equity 

A representative is entitled on the 
settlement of his accounts in equity 
to an allowance for reasonable coun¬ 
sel fees for services rendered in a 
suit instituted by him for a settle¬ 
ment and distribution when the con¬ 


dition of the estate and the conflict¬ 
ing trusts united in his person ren¬ 
dered it necessary to resort to a 
court of equity. 

Ala.—Clark v. Knox, 70 Ala. 607, 45 
Am.R. 93. 

Ky.—McCain v. McCain, 180 S.W. 
56, 167 Ky. 115. 

Wash.—Snook v. Kennedy, 174 P. 

643, 103 Wash. 390. 

Notice 

(1) Defendants in a suit for set¬ 
tlement of the estate have been held 
not to be entitled to the time al¬ 
lowed for answering a petition with 
regard to a motion of the executor 
and attorneys for fees.—Greenway 
v. Irvine’s Ex’r, 28 S.W.2d 760, 234 
Ky. 597. 

(2) Nor are statutes relating to 
the character and time of service of 
notice in summary proceedings and 
judgments applicable.—Greenway v. 
Irvine’s Ex’r, supra. 

95v Mo.—State ex rel. Toller v. En¬ 
nis, 7 S.W.2d 737, 222 Mo.App. 713. 
24 C.J. p 949 note 69. 

Administrator of administrator 
In filing of account by adminis¬ 
trator of administrator, the same re¬ 
quirements, including those in mat¬ 
ter of notice to all proper parties 
in interest, must be observed which 
appertain to final accounts.—Hayes 
v. National Surety Co., 153 So. 515, 
169 Miss. 676. 

Grandchildren 

Where testator’s grandchildren 
did not have a vested interest in 
remainder in testator’s estate when 
executor-trustee filed accountings v 
for confirmation and approval by or¬ 
phans’ court, grandchildren were not 
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such “parties in interest” as to be 
entitled to notice of accountings.— 
In re Schlemm’s Estate, 22 A.2d 364, 
130 N.J.Eq. 295. 

mortgagee 

Where a mortgagee is not regard¬ 
ed as a creditor of the estate, he 
need not be cited on account.—In re 
Cronin’s Estate, 294 N.Y.S. 763, 162 
Misc. 370. 

Notice of claim 

Where receiver of insolvent na¬ 
tional bank had not given notice to 
executors of deceased stockholder of 
claim for statutory assessment, he 
was not entitled, in suit for assess¬ 
ment against executors, to raise ob¬ 
jection that executors had failed to 
give notice of filing of supplemental 
account.—Hart v. Burke, D.C.Pa., 25 
F.Supp. 945, affirmed, C.C.A., 108 F. 
2d 82. 

Revival of accounting 

Where an executor died during the 
pendency of an accounting and the 
proceedings were dropped, and other 
proceedings were instituted by the 
administrator with the will annexed 
to compel an accounting by the per¬ 
sonal representatives of the deceased 
executor, but during the pendency of 
these proceedings the personal rep¬ 
resentatives of the deceased executor 
obtained an ex parte order reviving 
the old accounting by the executor 
and requiring the issuance of a ci¬ 
tation to all interested to attend such 
settlement, it was held that such or¬ 
der was not authorized except on no¬ 
tice to all interested of the applica¬ 
tion therefor and that an appearance 
of all those interested, in response 
to the citation, was not sufficient to 
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afford interested parties an opportunity to appear 
and protect their interests. 96 The giving of the 
statutory notice is sufficient, 97 and the personal 
representative is under no legal duty to give any 
other notice. 98 Under some statutes notice of an 
intended settlement of a representative’s account 
must be given whether the settlement is annual or 
partial or final, 99 but it has been held that a notice 
of final settlement need not be given where an ex¬ 
ecutor or administrator intends to resign or has 
resigned. 1 Under some statutes a certain num¬ 
ber of days must elapse between the* order direct¬ 
ing the notice of hearing and the date of the hear¬ 
ing. 2 

The settlement must be pursuant to the notice 
given, 3 and hence notice of an annual or partial 
settlement will not support a decree of final set¬ 
tlement. 4 

t 

The personal representative cannot object to the 
notice for want of regularity, as such notice is in¬ 
tended for the benefit of creditors and distributees 
and not for his advantage. 5 

Contents of notice. In the absence of a statute 
to the contrary, the notice need not specify the 
court room in which the hearing will be held. 6 


Mode of giving notice. Ordinarily under the 
statutes notice may be given by posting or by pub¬ 
lication, 7 although under some statutes, at least in 
some circumstances, personal service is required. 8 
Under some statutes the court is required to pro¬ 
vide by general rule that any person who, claiming 
to be interested in the estate, has given written 
notice of his claim to the executor, representative, 
or his attorney, shall be entitled to receive actual 
notice of the filing of his account, or such rule 
may provide for the filing of such claims with, and 
the giving of notice by, the register of wills or 
the clerk of the orphans’ court. 9 In the absence 
of a specific rule, if a creditor has given definite 
notice to the administrator, it is unnecessary, in 
order for him to be entitled to actual notice, for 
him to file his claim with the register of wills. 10 
The personal service of a summons and statement 
of claim on the administrator amounts to the giv¬ 
ing of written notice of the claim under such a 
statute. 11 Under such a statute, notice by pub¬ 
lication is insufficient. 12 Creditors who do not give 
such written notice of their claims are not enti¬ 
tled to actual notice, 13 and a mortgagee who gave 
no written notice to the executors of the claim to 
have the debt paid out of the mortgagor’s personal- 


authorize Another order reviving the 
old accounting, since they were enti¬ 
tled to notice of such an order before 
its issuance.—Matter of Tredwell, 
79 N.T.S. 83, 77 App.Div. 155. 

Special administrator, appointed 
pending the contested probate of a 
will, may be permitted to settle and 
be discharged without giving pre¬ 
vious notice to distributees of the 
contemplated settlement, as the regr 
ular administrator represents all the 
distributees claiming under the will. 
—Robards v. Lamb, 8 S.Ct. 1031, 127 
U.S. 58, 32 L.Ed. 60, affirming 1 S. 
W. 222, 89 Mo. 303. 

Supplemental accounts 

(1) Under some statutes a sup¬ 
plemental account cannot be settled 
without a new citation or waiver 
thereof by all concerned.—Matter of 
Ripley, 167 N.T.S. 162, 101 Misc. 465. 

(2) In the absence of a statute re¬ 
quiring the advertising of supple¬ 
mental accounts the assumption is 
that such notice need not be given.— 
Hart v. Burke, C.C.A.Pa., 108 F.2d 82, 
affirming, D.C., 25 F.Supp. 945. 

To corporations 

A citation in proceedings for set- 
■tling an executor's account directed 
to two societies by the names given 
in the will is not sufficient citation to 
two corporations bearing different 
names, but claiming to be the socie¬ 
ties intended by testator.—In re 
Newell, 184 N.T.S. 61. 


96. Mo.—State ex rel. Toller v. En¬ 
nis, 7 S.W.2d 737, 222 Mo.App. 713. 

97. Iowa.—In re Meinert’s Estate, 
213 N.W. 938, 204 Iowa 355—Phelps 
Mortg. Co. v. Thomas, 190 N.W. 
399, 194 Iowa 1078. 

98. Cal.—Benning v. Nevis, 204 P. 
866, 56 Cal.App. 192. 

99. Ala.—Sims v. Waters, 65 Ala. 
442. 

1. Mo.—Emmons v. Gordon, 28 S.W. 
863, 125 Mo. 636. 

2. Alaska.—Grant v. National Sure¬ 
ty Co., 7 Alaska 179. 

3. Mo.—Hewitt v. Duncan’s Estate, 
43 S.W.2d 87, 226 Mo.App. 254. 

24 C.J. p 949 note 72. 

4k. Ala.—Sims v. Waters, 65 Ala. 442 
—King v. Collins, 21 Ala. 363. 

5. Ala.—Williamson v. Hill, 6 Port. 
184. 

6. Cal.—In re Randall’s Estate, 230 
P. 445, 194 Cal. 725. 

7. Vt.—In re Warner’s Estate, 127 
A. 362, 98 Vt. 254. 

24 C.J. p 950 note 77. 

Effective legal notice 

The advertisement required by 
law is effective legal notice of the 
filing of an account and hence its 
adjudication thereafter is conclusive 
as to all matters relating to the 
items- thereof.—Mendenhall v. Jack- 
son, 110 A. 799, 268 Pa. 123. 

Final accounts 

The statute requiring notice by 
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publication of intended allowance of 
administration accounts contemplates 
final accounts of executors and ad¬ 
ministrators, and final adjudications 
thereon.—In re Lehman's Estate, 283 
N.W. 199, 135 Neb. 592. 

Publication held sufficient 
Vt.—Barber v. Chase, 143 A. 302, 101 
Vt. 343. 

Supplemental account 

Under Pennsylvania law an execu¬ 
tor’s account, which must be filed 
and advertised a number of weeks 
before the audit, must at that time 
be brought down to date by the sub¬ 
mission of a supplemental account.— 
Hart v. Burke, C.C.APa., 108 F.2d 
82, affirming, D.C., 25 F.Supp. 945. 
8- Miss.—Roberts v. Roberts, 34 
Miss. 322. 

24 C.J. p 950 note 78. 

9. Pa.—See In re Cass’ Estate, 22 
Erie Co., 276. 

Attaching creditor of distributee 
or other party in interest is a per¬ 
son claiming to be interested in the 
estate and entitled to receive actual 
notice of filing of the account.—In 
re Fleming’s Estate, 18 Pa.Dist. & 
Co. 731. 

10. Pa.—In re Shugars' Estate, 167 
, A. 567, 312 Pa. 472. 

11. Pa.—In re Shugars' Estate, su¬ 
pra. 

12. Pa.—In re Shugars' Estate, su¬ 
pra. 

13. Pa.—In re Walbridge's Estate, 
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ty is not entitled to actual notice. 14 

In Louisiana it is held that notification of the 
filing of a tableau operates as a citation to all per¬ 
sons concerned therein, creditors as well as lega¬ 
tees, and the homologation of an account and 
tableau bars all further inquiries as to all matters 
included in the account. 15 

Proof of service or publication . It is usually 
considered that service or publication of notice of 
the hearing with respect to the final account of an 
executor or administrator must be shown affirma¬ 
tively, 16 and a recital in a decree that proof of 
service of citation was produced is not conclu¬ 
sive. 17 There is also, however, authority for the 
view that it will be presumed, until the contrary is 
shown, that notice has been given according to 
the statute, 18 and it is sometimes provided by stat¬ 
ute that the finding in the order shall be conclu¬ 
sive evidence of the fact whether or not proof of 
notice was made. 19 An indorsement by a clerk of 
a probate court on the petition of an administrator 
that notice was published on a certain day is not 
sufficient proof of the publication of the notice 
required by law. 20 

Effect of lack of notice. It is generally held, 
unless there has been an appearance or notice has 
been otherwise waived, that where proper notice 
of an account has not been given the accounting 
is void. 2 Under some statutes, however, the re¬ 
quirement of notice has been held to be directory 
only, 22 and that it is merely an irregularity for the 
probate court to confirm an account before notice 
of the filing thereof has been given. 23 It has also 


been held to be immaterial whether minor heirs 
were properly served with notice of an executor s 
final report and his discharge, where the order was 
favorable to the minors, in that a release of a por¬ 
tion of the widow’s award was thereby approved. 24 

Waiver of notice. The parties interested in an 
estate are sometimes permitted by statute to dis¬ 
pense with notices by assenting in writing to the 
omission thereof, 25 or notice may be waived. 26 

Appearance. The voluntary appearance of per¬ 
sons interested in the estate in accounting proceed¬ 
ings amounts to a waiver of any defects with re¬ 
spect to notice. 27 The effect of a failure of per¬ 
sons properly cited to appear is to enable the rep¬ 
resentative to proceed ex parte as to them. 28 

§ 847. Compulsory Accounting 

On failure of a personal representative voluntarily to 
account at the proper time therefor, he may be com¬ 
pelled to do so. 

On a personal representative’s failure to take 
the statutory steps in the administration of the es¬ 
tate, it is the right of a person beneficially inter¬ 
ested to invoke the aid of the court to compel 
him to account and settle the estate. 29 

§ 848. - By Probate Proceedings 

a. In general 

b. Parties 

c. Citation or notice 

d. Pldadings 

e. Evidence 

f. Hearing and determination 

g. Judgment and costs 


171 A. 580, 314 Pa. 250—In re Rein- 
boldt’s Estate, 27 North.Co. 89. 

14. Pa.—Downing- v. Felheim, 164 
A. 598, 309 Pa. 566—In re Bilyeu’s 
Estate, 18 Pa.Dist. & Co. 662. 

15. La.—Bougere’s Succession, 29 
La.Ann. 378—De Egana’s Succes¬ 
sion, 18 La.Ann. 263—Penniston's 
Succession, 18 La.Ann. 281—*-Peyta- 
vin's Succession, 10 Rob. 118. 

16. Or.—In re Conant, 73 P. 1018, 
43 Or. 530. 

24 C.J. P 950 note 80. 

17. Miss.—Dogan v. Brown, 44 Miss. 
235. 

N.Y.—Hood v. Hood, 85 N.Y. 561, re¬ 
versing 19 Hun 300. 

18. Ky.—Scott v. Kennedy, 12 B. 
Mon. 510. 

19. Mont.—In re Davis, 88 P. 957^ 
35 Mont. 273. 

20. La.—Taylor v. Jeffries, 1 Rob. 

1. 

21. Mo.—Hewitt v. Duncan's Estate, 
43 S.W.2d 87, 226 Mo.App. 254. 


Pa.—In re Shugars’ Estate, 167 A. 
567, 312 Pa. 472. 

Wyo.—State v. Allen, 294 P. 681, 683, 
42 Wyo. 296, citing Corpus Juris. 

24 C.J. p 950 note 85. 

No jurisdiction 

The probate court had no juris¬ 
diction of proceedings for final settle¬ 
ment by executor, in absence of stat¬ 
utory notice that such settlement 
would be made.—Thompson’s Estate 
v. Martin, Mo.App., 133 S.W.2d 677. 

22. Ky.—Scott v. Kennedy, 12 B.Mon. 
510. 

23. Ark.—CJreely Burnham Grocery 
Co. v. Graves, 43 Ark. 171. 

24. Ill.—Heppe v. Szczepanski, 70 N. 
E. 737, 209 Ill. 88, 101 Am.S.R. 221. 

25. Mass.—Browne v. Doolittle, 25 
N.E. 23, 151 Mass. 595. 

R.I.—Wright v. Roberts, 132 .A. 875, 
47 R.I. 306. 

26. Mass.—Browne v. Doolittle, 25 
N.E. 23, 151 Mass. 595. 
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Miss.—Donald v. McWhorter, 40 Miss. 
231. 

N.Y.-—Matter of Ripley, 167 N.Y.S. 

162, 101 Misc. 465. 

24 C.J. p 950 note 92. 

27. N.Y.—Gould v. Gould, 203 N.Y.S. 
399, 122 Misc. 152, affirmed 207 
N.Y.S. 4, 211 App.Div. 78. 

Tex.—Wilson v. Fisher, Civ.App., 105 
S.W.2d 304, error refused. Certio¬ 
rari denied 58 S.Ct. 264, 302 U.S. 
746, 82 L.Ed. 577. 

Wash.—In re Brown's Estate, 224 P. 

678, 129 Wash. 84. 

24 C.J. p 950 note 93. 

Submission of rights 

By making a general appearance, 
parties submit their rights to the 
jurisdiction of the court.—In re Bald¬ 
win's Will, 284 N.Y.S. 761, 157 Misc. 
538. 

28. N.Y.—Kellett ▼. Rathbun, 4 
Paige 102. 

29. Cal.—Pratt v. Pratt, 184 P. 956, 
43 CaLApp. 26L 


/ 
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a. In General 

Ordinarily a personal representative may be com¬ 
pelled to account in the probate court. 

A personal representative who does not render 
his account will ordinarily be compelled to do so by 
a citation from the probate court, 30 which may 
exercise its power to require an accounting ex mero 
motu whenever the exigencies of the case seem to 
require it. 31 A second proceeding for an account¬ 
ing ordinarily cannot be instituted while the first 
is pending, 32 although, where the account in the 
former proceedings was never settled nor allowed, 
after the lapse of many years it has been held to be 
proper to institute a new proceeding requiring the 
representative to account. 33 Where a proceeding 
for accounting was improperly discontinued as 
against an incompetent next of kin, a new proceed¬ 
ing for accounting may be maintained. 34 Where 
both voluntary and involuntary accounting pro¬ 
ceedings have been instituted, where the rights of 
all persons interested are protected, the proceed¬ 
ings may be consolidated, 35 and the consolidation 
of a voluntary proceeding with a compulsory pro¬ 
ceeding has been held to be a continuance of the 
compulsory proceeding. 36 Under some statutes a 
proceeding to compel an accounting is a special 
proceeding instituted by the filing of a petition 
praying for the judicial settlement of the repre¬ 
sentative's account and the issuance of a citation. 


If the representative in such a special proceeding 
files his account and a petition for the judicial set¬ 
tlement thereof at or before the return of such 
citation, there are two separate special proceedings 
which must be consolidated; and the decree settling 
such account determines the rights of the parties 
to each proceeding. 37 

b. Parties 

Persons having an interest in the estate are proper 
parties. 

Who are entitled to an administration account, 
and from whom such an account may be required, 
are questions which have been discussed supra §§ 
830, 831, and this discussion necessarily enumerates 
most of the persons who may become parties to a 
probate proceeding for an account. The only gen¬ 
eral rule that can be stated is that those persons 
who have an interest in the accounting in a par¬ 
ticular case are the proper parties thereto. 38 Where 
the next of kin, entitled to a share of the estate, 
calls the administrator to an account, and claims to 
be entitled to the share of either of the other next 
of kin, such persons should be made parties to 
the proceedings. 39 A depositary designated by the 
court is a proper party, 40 and a receiver in sup¬ 
plementary proceedings is a proper party to the ac¬ 
counting of the debtor as administrator of his de¬ 
ceased wife. 41 Where infants without a general 
guardian are interested, a guardian ad litem should 


30. N.D.—Hoffman v. Ness, 300 N. 

W. 428. 

Pa.—In re Von Steuben’s Estate, 27 

North.Co. 92. 

24 C.J. p 951 note 2. 

Buie is the proper proceeding 
against an administrator to compel 
him to account for and produce the 
succession assets that came into his 
possession while administrator, even 
though his term of office has expired. 
—Succession of Moore v. Flanagan, 2 
La.App. 136. 

Petition not premature 

Where property was left to execu¬ 
tor in trust to be expended as he saw 
fit for the benefit of widows and or¬ 
phans of the World War, and he died 
after distribution to him as trustee, 
before expending the entire amount, 
and an administratrix de bonis non 
was appointed to administer the re¬ 
mainder, the filing of a petition by 
one claiming to be sole heir of the 
testator was not premature, even 
though such an accounting may dis¬ 
close facts which may call for a 
further final accounting, and possi¬ 
bly a necessary postponing o*f final 
accounting and distribution.—In re 
Chellew’s Estate, 221 P. 3, 127 Wash. 
.382. 


31. Miss.—Hayes v. Holman, 144 So. 
690, 165 Miss. 494. 

N.Y.—In re Kistler’s Will, 4 N.Y.S. 
2d 223, 167 Misc. 528—In re Luk- 
sin's Estate, 290 N.Y.S. 932, 160 
Misc. 926. 

Wis.—In re Leonard’s Will, 230 N.W. 

715, 202 Wis. 17, 83 A.L.R. 712. 

24 C.J. p 951 note 3. 

32. Pa.—Davis’ Estate, 12 Phila. 82. 
24 C.J. p 951 note 4. 

Partial account 

Where a partial account has been 
filed which has not been audited and 
adjudicated, the court will not or¬ 
der a final account to be filed until 
action is taken on the partial ac¬ 
count.—In re Brenneman’s Estate, 25 
Pa.Dist. & Co. 712. 

33. Me.—Appeal of Senechal, 119 A. 
813, 122 Me. 314. 

34. N.Y.—In re Kirshbaum's Estate, 
282 N.Y.S. 194, 156 Misc. 600. 

35. N.Y.—Matter of Hodgman, 10 
N.Y.S. 491. 

24 C.J. p 948 note 46. 

36. N.Y.—In re O'Donnell’s Estate, 
203, N.Y.S. 882, 208 App.Div. 374, 
reversing 201 N.Y.S. 463, 121 Misc. 
496, and reversed on other grounds 
In re O'Donnell, 147 N.E. 541, 240 
N.Y. 99. 


37. N.Y.—In re Merllo's Estate, 273 
N.Y.S. 708, 152 Misc. 435. 

38. N.Y.—In re Crowley's Will, 4 
N.Y.S.2d 885, 167 Misc. 840—In re 
Zollikoffer’s Will, 3 N.Y.S.2d 305, 
166 Misc. 735. 

24 C.J. p 951 note 7. 

Claim by executor against estate 
should not be adjudicated without 
having all parties before court, where 
without payment of claim there 
would be surplus in account.—In re 
Roos’ Estate, 230 N.Y.S. 330, 132 
Misc.. 749. 

Incompetent widow of deceased 
held proper and necessary party.— 
In re Germer’s Will, 277 N.Y.S. 788, 
154 Misc. 720. 

Persons holding contingent inter¬ 
est held proper parties.—In re Jack¬ 
son's Estate, 279 N.Y.S. 12, 244 App. 
Div. 754, 156 Misc. 388—In re Mas- 
simino's Will, 256 N.Y.S. 32, 143 

Misc. 119. 

39. N.Y.—Clock v. Chadeagne, 10 
, Hun 97. 

40. N.Y.—Matter of Rothschild, 96 
N.Y.S. 372, 109 App.Div. 546. 

41. N.Y.—Matter of Gilligan, 3 N.Y. 
S. 17, 1 Conn.Surr. 137. 
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be appointed for them and made a party. 42 The 
appearance of an attorney for an executor who has 
been declared incompetent is unauthorized, and in¬ 
effective, since an incompetent is represented by his 
committee. 43 

Intervention may be allowed for the protection 
of an ultimate interest, although applicant is not 
a necessary party; 44 but where proceedings have 
been instituted by one having no right to institute 
them, and an answer denying the right of the pe¬ 
titioner to require an accounting has been filed, a 
party in interest should not be allowed to inter¬ 
vene. 45 An application to intervene made by per¬ 
sons who are not proper parties will be denied. 46 

Substitution. The surrogate has been held to 
have the power to substitute an incompetent ex¬ 
ecutor’s committee for the executor in compulsory 
accounting proceedings. 47 

c. Citation or Notice 

The citation or notice should conform to statutory 
requirements. 

The citation or notice to a personal representa¬ 
tive, which is generally made necessary in com¬ 
pulsory proceedings for an accounting, should con¬ 
form to statutory requirements and should be 
served in accordance therewith; 48 and it should 
appear from the record that proper notice was 
given. 49 An error or irregularity in the notice or 
citation or in the service thereof may be waived 
by the representative’s general appearance, 50 or by 
his rendering his account, 51 or submitting to a set- 

42 . Ala.—Petty v. Britt, 46 Ala. 491 
—Willis v. Willis, 16 Ala. 652. 

N.Y.—Matter of Wood, 5 Dem.Surr. 

345—Gunning v. Lockman, 3 Redf. 

Surr. 273. 

43. N.Y.—In re Brown's Estate, 226 
N.Y.S. 32, 131 Misc. 420. 

44. N.Y.—Schlesinger v. Bear, 112 
N.Y.S. 826, 128 App.Div. 494. 

45. Pa.—Moore’s Estate, 19 Pa.Dist. 

109, 111. 

24 C.J. p 952 note 13. 

46. N.Y.—In re Hermanowski’s Es¬ 
tate, 6 N.Y.S.2d 51, 168 Misc. 499. 

47. N.Y.—In re Brown's Estate, 226 
N.Y.S. 35, 222 App.Div. 52. 

48. Cal.—Ashurst v. Fountain, 6 P. 

849, 67 Cal. 18. 

24 C.J. p 953 note 28. 

Administrator de ’bonis non seek¬ 
ing accounting from former admin¬ 
istrator for money withheld must cite 
him into probate court.—Scott v. 

Bradford Nat. Bank, 179 A. 149, 107 
VL 226. 

Surety, on resigning executor's 
bond, need not be notified of pro¬ 
ceeding for final accounting under 


dement. 52 Notice to an executor of a petition to 
a probate court for an accounting is notice that 
the accounting will cover all his accounts as ex¬ 
ecutor, where the jurisdiction of the probate court 
extends to requiring him to account for and dis¬ 
tribute all that comes into his hands. 53 Where the 
petition prays for an accounting and the order di¬ 
rects nothing more, petitioner is entitled to an ac¬ 
counting regardless of whether the executor was 
properly cited so as to institute a proceeding for 
his removal. 54 

Under some statutes an executor or administra¬ 
tor must publish notice to all creditors and others 
interested in the estate that he intends to make 
final settlement at the next term of court, and the 
giving of such notice, even though such final set¬ 
tlement is made under compulsion, is jurisdiction¬ 
al. 55 Since the purpose of the statutory notice is 
to inform creditors and others interested in the es¬ 
tate that final settlement will be made at the time 
specified in the notice, it is sufficient that the re¬ 
quired notice is published in the name of the ad¬ 
ministrator, whether such publication is ordered 
by him or by the judge of the court and adopted 
by him. 56 Under some statutes the citation or no¬ 
tice to nonresident persons having an interest in 
the estate in compulsory accounting proceedings 
may be by publication. 57 

Supplemental account. An order requiring an 
executor to file a supplemental account may be 
made without the institution of a new proceeding 

56. Mo.—State ex rel. Aufderheide 
v. Stolte, supra. 

57. Alien children 
Where citation was served by pub¬ 
lication on decedent's alien children 
or persons claiming under them and 
special guardian appointed, court had 
jurisdiction of unknown alien grand¬ 
son on settlement of administratrix's 
account.—In re Was' Estate, 246 N. 
Y.S. 475, 138 Misc. 521. 

Contents of citation 

In proceeding to settle trustee's ac¬ 
count under will, omission from cita¬ 
tion, as published, of names of resi¬ 
dent respondents who had been per¬ 
sonally served, does not render pub¬ 
lication defective.—In re Morning- 
star's Will, 257 N.Y.S. 240, 143 Misc, 
620. 

Representative nonresident 
Where the res of decedent's estate 
is within surrogate court’s territorial 
jurisdiction, service of summons on 
estate representative, residing in an¬ 
other state, by publication is proper 
method of instituting action on claim 
against estate.—In re Fogel’s Estate, 
27 N.Y.S.2d 389, 17$ Misc. 368. 


statute governing involuntary set¬ 
tlements, in absence of executor’s re¬ 
moval from state, voluntary settle¬ 
ment statute, claimed to require such 
notice, being inapplicable.—Stone v. 
Vaughn, 167 So. 297, 232 Ala. 120. 

49. Miss.—Winborn v. King, 35 Miss. 
157. 

50. Ala.—Davis v. Davis, 6 Ala. 611 
—Sankey v. Sankey, 6 Ala. 607. 

N.Y.—In re Hurlburt, 43 Hun 311—In 
re Macaulay, 27 Hun 577, affirmed 
94 N.Y. 574. 

51. Ala.—Hearne v. Harbison, 9 Ala. 
731—Reynolds v. Reynolds, 12 La. 
617. 

52. Ala.—Petty v. Wafford, 11 Ala. 
143. 

53. U.S.—Michigan Trust Co. v. Fer¬ 
ry, Utah, 33 S.Ct. 550, 228 U.S. 
346, 57 L.Ed. 867, reversing 175 F. 
667, 99 C.C.A. 221, 175 F. 681, 99 
C.C.A. 235. 

54. N.Y.—In re Long’s Estate,. 282 
N.Y.S. 894, 246 App.Div. 569. 

55. Mo.—State ex rel. Aufderheide 
v. Stolte, App., 1 S.W.2d 209. 
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by citation when it is made in a pending proceeding 
for an accounting. 5 ® 

d. Pleadings 

One seeking to compel a personal representative to 
account should present a petition therefor showing his 
right to such relief, to which the representative may file 
a plea or answer which, to be sufficient, must negative 
his duty to account. 

One who seeks to compel an accounting and 
settlement by an executor or administrator should 
ordinarily present a petition showing his right to 
such relief, 59 although sometimes, under statute, 
a citation is all the pleading that is necessary. 60 
The petition need not conform strictly to the rules 
of pleading, 61 but the relief sought should be stat¬ 
ed, 62 and the facts relied on for relief should be 
distinctly averred so that the court may be in¬ 
formed and the personal representative receive 
notice of all he is required to answer. 63 The pe¬ 
titioner should sufficiently show or aver his inter¬ 
est or right to an accounting, 64 and if the allega¬ 
tion of the interest is positive, that is, if the facts 
sufficient in the first instance, if uncontroverted, to 
show a legal interest are stated on oath, an account 
will be ordered, notwithstanding the fact that the 
interest of the party applying is denied. 65 A peti¬ 
tion to compel the filing of a final account must 


aver that decedent's estate is ready for the final 
settlement. 66 Where a petition for a decree for a 
distribution of income received and to be received 
by executors prays for general relief, the probate 
court can order an accounting, although the an¬ 
swer of the executors shows that the petition could 
not be sustained as a petition for distribution. 67 
Matters in avoidance of the statute of limitations 
need not be stated. 68 

It has been held that the petition should be veri¬ 
fied, 69 but there is also authority for the view that 
verification is not essential. 70 Under some court 
rules a petition for a citation to account should be 
sworn to by the petitioner and not by his attor¬ 
ney, 71 but verification by the attorney of applicant 
has been held to be sufficient, although made on 
information and belief without giving any reason 
why the petition was not verified by applicant. 72 

Answer or defense . In order for the plea or an¬ 
swer to be sufficient it should clearly and fully set 
out the facts relied on and distinctly aver all mat¬ 
ters necessary to negative the duty to account. 73 
The personal representative may set up as a de¬ 
fense that the petitioner has no interest in the es¬ 
tate, 74 or no valid claim against it, 75 or that there 
has been a former accounting and settlement. 76 
Error cannot be predicated on a refusal to allow 


58. N.Y.—Matter of Arkenburgh, 42 
N.Y.S. 965, 11 App.Div. 193. 

59. La.—Feltmeyer's Succession, 18 
La. Ann. 153. 

N.Y.—Matter of Joslin, 134 N.Y.S. 
229, 74 Misc. 332. 

60. Ga.—Lyons v. Armstrong, 82 S. 
E. 651, 142 Ga. 257—Brantley v. 
Greer, 71 Ga. 11. 

61. Miss.—Crowder v. Shakelford, 35 
Miss. 321. 

24 C.J. p 952 note 16 

Address 

A petition brought by certain heirs 
and distributees in the ‘"court of or¬ 
dinary” asking a citation for settle¬ 
ment and accounting is properly 
brought, although such petition is 
not addressed to the ordinary, since 
in such case there is no distinction 
between the ordinary and the court 
of ordinary.—Trust Co. of Georgia 
v. Smith, 188 S.E. 469, 54 Ga.App. 
518, transferred, see 185 S.E. 525, 182 
Ga. 360. 

flight Importance 

Question* of pleadings in surro¬ 
gate’s court proceeding to compel 
accounting by executor is of very 
slight importance.—In re Fee’s Es¬ 
tate, 271 N.Y.S. 608, 151 Misc. 410. 

62. N.Y.—Westervelt v. Gregg, 1 

Barb.Ch. 469. 

24 C.J. p 952 note 17. 


63. Ga.—Tate v. Gairdner, 46 S.E. 
73, 119 Ga. 133. 

24 C.J. p 952 note 18. 

64. Pa.—In re Joyce’s Estate, 34 Pa. 
Dist. & Co. 549. 

24 C.J. p 952 note 19. 

65. N.Y.—Matter of Kipp, 41 N.Y.S. 
259, 17 Misc. 491. 

24 C.J. p 952 notes 20, 21. 

66 . Or.—In re Morrison, 87 P. 1043, 
48 Or. 612. 

67. N.Y.—Matter of Robinson, 141 
N.Y.S. 470, 156 App.Div. 363. 

68 . N.Y.—Matter of Underhill, 9 N. 
Y.S. 455, 1 Conn.Surr. 541. 

69. Pa.—Okeson’s Appeal, 2 Grant 
303—Darrach's Estate, 2 Pa.L.J. 
454, 4 Pa.L.J. 245. 

70. Mich.—In re Robinson, 6 Mich. 
137. 

71. Pa.—In re Carasso's Estate, 22 
Pa.Dist. & Co. 41. 

72. Mich.—In re Robinson, 6 Mich. 
137. 

73. Ala.—Harrison v. Harrison, 39 
Ala. 489. 

24 C.J. p 953 note 38. 

Defenses insufficient 

(1) In a proceeding to compel an 
administrator to account for rents 
to the administrator de bonis non, 
it is no defense that the heirs were 
guilty of fraud on such administra¬ 
tor and his sureties in procuring the 
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appointment of a coadministrator, by 
whom certain of the rents so collect¬ 
ed were embezzled.—Ayers v. Laigh- 
ton, 63 A. 43, 73 N.H. 487. 

(2) Neither can an executor, who is 
cited to account on the application of 
the administrator of a legatee, evade 
the duty of accounting by setting up 
payments to himself for bills for 
medical attendance on the legatee, 
and for the legatee's funeral and 
burial expenses paid by the executor 
and for board and lodging furnished 
by the executor.—In re Hastenden- 
beck, 75 A. 823, 73 N.J.Eq. 337. 

74. N.Y.—Becker v. Hager, 8 How. 
Pr. 68. 

24 C.J. p 953 note 35. 

75. N.Y.—In re Callahan, 34 N.E. 
756, 139 N.Y. 51, affirming 20 N.Y. 
S. 824, 66 Hun 118. 

Pa.—Lightner’s Estate, 22 A. 808, 144 
Pa. 273. 

24 C.J. p 953 note 36. 

Defense of payment of rejected 
claim against estate for services to 
decedent must be affirmatively plead¬ 
ed by executor when complaint, 
synonymous with presented claim, in 
claimant’s proceeding for accounting 
alleges nonpayment.—In re Fee's Es¬ 
tate, 271 N.Y.S. 608, 151 Misc. 410. 

76. N.Y.—In re Hood, 90 N.Y. 512, 
reversing 27 Hun 579—Brundage v. 
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the administrator to amend his answer, where all 
the proof which would have been admissible under 
an issue made by the proposed amendment could 
have been received under the case as it already 
stood. 77 

Replication . It has been held that, where the 
answer challenges the position of the petitioner a*s 
a party in interest or as a creditor, the petitioner 
should file a replication and make prima facie 
proof of the matters contained in the petition. 78 

Issues. Under some statutes a compulsory ac¬ 
counting proceeding does not contemplate the trial 
of issues, or any controverted question of fact, but 
only looks to an order directing the filing of an ac¬ 
count to ascertain if there is any surplus distribu¬ 
table to creditors or persons interested. 79 Under 
other statutes issues may be raised by the pleadings 
which may be tried in compulsory accounting pro¬ 
ceedings. 80 


34 C.J.S. 

e. Evidence 

General rules of evidence are applicable. 

Where the duty to file an annual or partial ac¬ 
count is imposed by statute, it is not necessary that 
the interest of one seeking such an account should 
be proved to the entire satisfaction of the court. 8 -*- 
An administrator, failing to make returns, has the 
burden of proving to satisfaction of court and 
jury that he faithfully discharged his trust. 82 A 
suspicion' merely as to the existence of fraud has 
been held not to justify a court in summarily or¬ 
dering an administrator to account, but foundation 
for its existence must be established by competent 
and sufficient evidence. 88 

f. Hearing and Determination 

On the hearing the petition for accounting should be 
granted or denied according to the circumstances of the 
particular case. 

All the issues should be heard and determined 
at the same time. 84 The petition for a compulsory 
accounting should be granted 85 or denied 86 as the 
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Rust, 3 N.Y.S. 308, 23 Abb.N.Cas. 

78. 

77. Ga.—Lyons v. Armstrong, 82 S. 

E. 651, 142 Ga. 257. 

78. Pa.—Lightner’s Estate, 22 A. 

808, 144 Pa. 273—In re Williams, 

1 Lack.Leg.N. 340. 

79. Motion for order directing jury 
trial is denied, as such motion should 
be made on judicial settlement of 
the account.—In re Hanna's Will, 202 
N.Y.S. 4 2, 121 Misc. 754, affirmed In 
re Hanna’s Ex’rs, 203 N.Y.S. 932, 
208 App.Div. 813, appeal dismissed 
144 N.E. 913, 238 N.Y. 612. 

Answer denied 

Where ordinary application is 
made by creditors to compel execu¬ 
tors to account, an answer of an ex¬ 
ecutor, asking the court, before di¬ 
recting any accounting, to construe 
an agreement of guaranty entered 
into by deceased and the executor, 
and to determine the extent of the 
separate liability of the estate and 
its interest in certain security, will 
he denied, as all the issues may be 
raised by objections and heard and 
determined at the same time.—In re 
Loeb’s Estate, 178 N.Y.S. 364, 109 
Misc. 167. 

Particular issues not considered 
N.Y.—In re Cady’s Will, 2 N.Y.S.2d 

22 . 

80. Irrelevant matter 

In a proceeding by^an heir against 
his father’s administrator for an ac¬ 
counting, an inquiry into the widow’s 
pecuniary condition at the time of 
trial is irrelevant and improper, es¬ 
pecially if it tends to injure the heir 
by raising the inference that he has 
been benefited out of property to 


which the widow was entitled.— 
Loomis v. Armstrong, 14 N.W. 505, 
49 Mich. 521. 

Stranger to proceedings 

Where a distributee cites an admin¬ 
istrator to a settlement of his ac¬ 
counts before the ordinary, a stran¬ 
ger to the proceeding cannot set 
up an adverse title to the property 
sold by the administrator and claim 
the proceeds from its sale.—Lyons v. 
Armstrong, 82 S.E. 651, 142 Ga. 257. 

81. Pa.—Dickson’s Estate, 11 Phila. 

86 . 

82. Ga.—Dubberly v. Varnedoe, 97 S. 
E. 261, 22 Ga.App. 738. 

83. Cal.—In re Gnvel’s Estate, 249 
P. 184, 199 Cal. 351. 

84. N.Y.—In re Loeb, 178 N.Y.S. 
364, 109 Misc. 167, 168. 

24 C.J. p 953 note 48. 

85. Supplemental account 

N.Y.—In re Clere’s Estate, 23 N.Y. 
S.2d 453, 260 App.Div. 984, appeal 
denied 25 N.Y.S.2d 1020, 261 App. 
Div. 883. 

Undisclosed assets 

Where an application for an ac¬ 
counting makes out a plain case of 
previously undisclosed and undiscov¬ 
ered assets, the surrogate should di¬ 
rect an accounting as to such as¬ 
sets, in the absence of a showing of 
good cause to the contrary.—In re 
Hies, 175 N.Y.S. 58, 187 App.Div. 82. 

86 . N.Y.—In re Gourlay’s Estate, 
19 N.Y.S.2d 122, 173 Misc. 930- 
In re Sachs’ Estate, 279 N.Y.S. 404, 
155 Misc. 233, affirmed 282 N.Y.S. 
693, 246 App.Div. 546. 

Directing intermediate account 
Where sixteen months had elapsed 


since issuance of letters of admin¬ 
istration and, owing to the nature of 
assets of decedent’s estate and fact 
that some of them had not been sold, 
administratrix could not make final 
accounting, administratrix was di¬ 
rected to file an intermediate account. 
—In re Klein’s Estate, 22 N.Y.S.2d 
937, 260 App.Div. 883. 

Refusal of heir to accept share 

In proceeding to require adminis¬ 
trators to file final account, wherein 
administrators contended refusal of 
heir to accept his share made clos¬ 
ing of estate impossible, evidence 
held to sustain judgment for admin¬ 
istrators, on ground that heir was 
notified that check for his share of 
the estate in accordance with con¬ 
tract of distribution between the 
heirs was available, and heir refused 
to accept it because he had changed 
his mind and wanted contract 
changed so that he could get land of 
estate instead of money.—In re Rich¬ 
ardson’s Estate, 271 N.W. 56, 223 
Wis. 447. 

Rights of parties are determined 
by decree dismissing petition.—In re 
Merllo’s Estate, 273 N.Y.S. 708, 152 
Misc. 435. 

Where it appears from face of 

proceedings that petitioner is not 
entitled to an accounting, the peti¬ 
tion should be denied.—In re Voislaw- 
skv’s Estate, 240 N.Y.S. 203, 135 

Misc: 877. 

Where petitioner’s claim satisfied 

Where stepmother willed to step¬ 
son jewelry which had belonged to 
stepson’s deceased father, which 
jewelry consisted of a diamond, and 
answer of administrator cum testa- 
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circumstances of the particular case require. 
Where such fact is denied, the court may make 
preliminary inquiry into the status of petitioner to 
determine whether he is a person entitled to a com¬ 
pulsory accounting, 87 and the surrogate should lim¬ 
it his inquiry to a determination whether petition¬ 
er prima facie has such an interest. 88 An order 
made in proceedings to compel an accounting re¬ 
straining the executors from disposing of any div¬ 
idends received from the assets of the estate has 
been held to be an abuse of discretion in the ab¬ 
sence of any proof of misconduct on the executors’ 
part. 89 Under some statutes, if the representa¬ 
tive fails to appear, or file his account, or show 
good cause to the contrary, or to file, in a proper 
case, his voluntary petition, an order must be made 
directing him to account. 90 Where the case is 
submitted on the petition, answer, and replying af¬ 
fidavit, the pertinent facts are conceded with an 
effect substantially equivalent to a motion for judg¬ 
ment on the pleadings. 91 

g. Judgment and Costs 

Where a proper showing has been made, the court 
should order the personal representative to account, 
and costs may be awarded from the estate. 

Where such appears to be proper from the rec¬ 
ord, the court may order the representative to file 
his inventory and account. 92 In determining on 
a petition for an accounting the probate court 
should not adjudicate as to the interest of the 
petitioner in the estate, beyond determining that he 
has prima facie such an interest as to entitle him 
to an accounting, 93 nor should the court, in mak¬ 
ing absolute a rule to show cause why a citation 
to executors to file an account should not issue, 
direct in the same decree that the executors shall’ 
charge themselves with certain amounts. 94 The 


judgment in a proceeding to compel the administra¬ 
tor of a deceased executor to account for a sum 
voluntarily concealed by such executor should not 
determine to whom the fund is payable, but sim¬ 
ply that there is a fund and its amount, to be paid 
over under the decree of the probate court to the 
proper parties. 95 A legatee is not entitled, in a 
proceeding against the representative of a deceased 
executor, to a decree ordering the property of the 
estate to be delivered to him; 96 the object of the 
proceeding is only to enable anyone interested to 
compel the placing of the fund in official custody. 97 
In some jurisdictions it is held that in a citation 
proceeding in the court of ordinary by a distributee 
against an administrator a personal judgment is 
intended, 98 but that a judgment de bonis propriis 
should not be rendered in the absence of any plea 
by the representative of ne unques executor, a re¬ 
lease to himself, plene administravit, or plene ad- 
ministravit prseter." A surrogate’s finding, on 
petition to compel an executor to account, that 
testator’s wife survived him, such survival being a 
matter affecting distribution of the estate, does 
not bind parties neither cited nor heard. 1 Where 
an application by creditors to compel an accounting 
makes out a plain case of previously undisclosed 
and undiscovered assets, the surrogate should di¬ 
rect an accounting. 2 A judgment dismissing a rule 
for an accounting is a final judgment and must be 
signed by the trial judge. 3 An order for account¬ 
ing and distribution directing the representative 
“to make such payments without any delay that 
is not based upon sound reason” has been held to 
be proper under the circumstances. 4 Under some 
of the statutes, an order requiring a personal rep¬ 
resentative to account is enforceable by contempt 
proceedings, provided a certified copy of the or- 


mento annexo to stepson’s petition 
against administrator to account de¬ 
nied stepson was a person interested 
in estate, on administrator’s turn¬ 
ing diamond over to stepson as di¬ 
rected by court, administrator was 
entitled to have petition denied.— 
In re Beckett’s Estate, $ N.Y.S.2d 
24, 169 Misc. 475. 

87. N.Y.—In re Scheftel’s Estate, 
268 N.Y.S. 354, 150 Misc. 3. 

24 C.J. p 954 note 49. 

Pinding necessary 

In proceeding wherein petitioner 
sought an order directing an admin¬ 
istrator to settle judicially intestate’s 
accounts, a finding as to petitioner’s 
status in the proceeding was neces¬ 
sary.—In re Kearn’s Estate, 16 N.Y. 
S.2d 560. 

88 . Where it is not obvious that 


petitioner lacked an interest in the 

estate, petitioner should be allowed 

a hearing on compulsory accounting. 

—In re Scheftel’s Estate, 268 N.Y.S. 

354, 150 Misc. 3. 

89. N.Y.—In re Dole’s Estate, 275 
N.Y.S. 89, 242 App.Div. 839. 

90. N.Y.—In re Merllo’s Estate, 273 
N.Y.S. 708, 152 Misc. 435. 

91. N.Y.—In re Levitt’s Estate, 26 
N.Y.S.2d 773, 176 Misc. 131. 

92. N.J.—In re Seipel, 175 A. 626, 
117 N.J.Eq. 239. 

93. N.Y.—Matter of Laff argue, 126 
N.Y.S. 965, 142 App.Div. 426, af¬ 
firmed 96 N.E. 1118, 202 N.Y. 614. 

24 C.J. p 954 note 51. 

9 *. Pa.—In re Parmer, 85 A. 148, 
'237 Pa. 229. 
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95. Vt.—Davis v. Eastman, 35 A. 
73, 68 Vt. 225. 

96. N.Y.—Spencer v. Popham, 5 
Redf.Surr. 425. 

97. N.Y.—Spencer v. Popham, su¬ 
pra. 

98. Ga.—Webb v. Webb, 101 S.E. 
200, 24 Ga.App. 464. 

24 C.J. p 954 note 56. 

99. Ga.—Merritt v. Merritt, 66 Ga. 
324. 

1 . N.Y.—Matter of Laffargue, 126 
N.Y.S. 965, 142 App.Div. 426, af¬ 
firmed 96 N.E. 1118, 202 N.Y. 614. 

2 . N.Y.—In re Ries, 175 N.Y.S. 58, 
187 App.Div. 82. 

3. La.—Succession of Savoie, 196 
So. 923, 195 La. 433. 

4. Cal.—In re Schaetzel’s Estate, 

| 112 P.2d 324, 44 Cal.App.2d 320. 
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der has been served on the representative. 5 6 A 
surety on the representative's bond has been held 
to be concluded by an order requiring the repre¬ 
sentative to account. 5 

Costs of a rule to compel the administrator to 
file a final account should not be taxed against 
the administrator personally in the absence of a 
judgment so taxing the costs on discharge of the 
rule. 7 In a proper case costs of a proceeding of 
this character may be awarded payable out of the 
estate, 8 but in a proper case such an allowance of 
costs may be denied. 9 An attorney who makes 
an unauthorized special appearance for an incom¬ 
petent executor, thereby delaying the accounting 
proceedings, may be taxed personally with the 
costs. 10 

§ 849. - By Action 

a. In general 

b. Time for bringing action 
. c. Parties 

d. Pleadings 

e. Evidence 

f. Trial, hearing, and determination 

g. Judgment or decree, and enforcement 

thereof 

h. Costs and counsel fees 


a personal representative to account In a court possessing 
the powers of a court of equity. 

Unless the jurisdiction of the probate courts or 
courts possessing probate powers is exclusive, or 
where circumstances rendering the jurisdiction of 
such court exclusive, see Equity § 61, are not pres¬ 
ent, persons who are entitled to an accounting by 
an executor or administrator are not confined to 
probate proceedings, but may bring in a court of 
equity, or a court possessing equitable powers, a 
proceeding against the personal representative to 
compel him to account, in which the claims of all 
parties may be settled. 11 Indeed, in some jurisdic¬ 
tions, a proceeding may be brought for an account¬ 
ing in a court of equity notwithstanding account¬ 
ing proceedings have been instituted in the pro¬ 
bate court, at least where relief is sought which 
is beyond the powers of the probate court to 
grant. 12 It is likewise a general rule, however, 
where the courts of equity or general jurisdiction 
and probate courts have concurrent jurisdiction, 
that, in the absence of circumstances wherein the 
probate court cannot give complete relief, the 
court of equity or general jurisdiction will not 
entertain a proceeding for accounting, but will 
leave the parties to their remedy in the. probate 
court. 13 


a. In General In a proceeding in equity for a compulsory ac- 

ln some Jurisdictions persons entitled may compel counting, the bill should be for a general account 


5. Order must have been, served on 

representative to be so enforceable, 
and actual notice thereof, or service 
on his attorney, is insufficient.—In 
re Merllo's Estate, 273 N.Y.S. 708, 
152 Mlsc. 435. 

6. N.Y.—In re Gourlay’s Estate, 19 
N.Y.S.2d 122, 173 Misc. 930. 

7. La.—Succession of Crouch, 8 La. 
App. 86. 

8 . N.Y.—In re Roos' Estate, 230 N. 
Y.S. 332, 132 Misc. 335. 

Fa.—In re Heckman's Estate, 57 
Montg.Co. 310. 

Attorney’s fee 

Where executor has acted in good 
faith an allowance of his attorney's 
fees out of the estate is proper.— 
In re Carpenter's Estate, 276 N.Y.S. 
754, 154 Misc. 143. 

9- N.Y.— In re Cady's Will, 2 N.Y. 

S.2d 22. 

lO. N.Y.—In re Brown's Estate, 226 
N.Y.S. 32, 131 Misc. 420. 

11- Ala.—Gilchrist v. Gilchrist, 137 
So. 406, 223 Ala. 562. 

Fla.—Hornbeek v. Datson, 162 So. 
908, 120 Fla. 398. 

Ga.—Calbeck v. Herrington, 152 S.E. 
53, 169 Ga. S69. 

Miss.—Newsom v. Federal Land 


Bank of New Orleans, 185 So. 595, 
184 Miss. 31S. 

N.J.—Trafton v. Bainbridge, 9 A.2d 
306, 126 N.J.Eq. 44S. 

N.Y.—Furguson v. Glover, 170 N.Y. 

S. 141, 103 Misc. 341. 

N.C.—Leach v. Page, 191 S.E. 349, 
211 N.C. 622. 

24 C.J. p 954 note 64. 

Contest in probate court 

In equity suit instituted by bene¬ 
ficiaries under will against execu¬ 
trix-trustee for an accounting and 
for cancellation of deed, order de¬ 
nying motions to dismiss bill of 
complaint for want of equity was 
proper where bill contained allega¬ 
tions that were sufficient as a pred¬ 
icate for appropriate equitable re¬ 
lief, even though accounts filed by 
executrix in probate court were be¬ 
ing contested there by the beneficia¬ 
ries.—Norman v. Kannon, 182 So. 
903, 133 Fla. 710. 

Fro visional relief 

In suit by creditor of deceased 
debtor to prevent fraudulent disposi¬ 
tion of the estate by administratrix 
to avoid payment of complainant's 
claim, findings sustained by affida¬ 
vits that administratrix fraudulent¬ 
ly conveyed motorbus without con¬ 
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sideration to corporation, and that 
administratrix concealed assets of 
the estate and failed to disclose true 
value of estate in petition for ad¬ 
ministration, justified decree pen¬ 
dente lite enjoining corporation from 
disposing of its assets and appoint¬ 
ing temporary receiver to control 
bus corporation as asset of the es¬ 
tate and taking into chancery ac¬ 
counting of the estate.—Beatty v. 
Wunschel, 196 A. 456, 123 N.J.Eq. 
192. 

Void order of sale of real estate 

belonging to estate is not such final 
adjudication as would justify dis¬ 
missal of proceedings by devisees 
for order requiring executor to ren¬ 
der final account, settle estate, and 
deliver possession of real estate.— 
In re McGovern's Estate, 250 P. 812, 
77 Mont. 182. 

12. N.J.—Brown v. Fidelity Union 
Trust Co., 19 A.2d 681, 129 N.J.Eq. 
379—Brown v. Fidelity Union 
Trust Co., 15 A. 2d 788, 128 N.J. 
Eq. 197. 

13. Ga.—Evans v. Pennington, 169 
S.E. 349, 177 Ga. 56. 

Md.—Anderson v. Curran, 142 A. 

719, 155 Md. 538. 

24 C.J. p 954 note 65. 
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and settlement of the estate; 14 or a creditor’s bill 
maj be brought to reach the assets of a decedent, 15 
even though the creditor has not exhausted his 
remedy at law by judgment and execution. 16 
Where, in an administration suit, an original bill 
was filed to procure the distribution of the estate 
and speedy settlement, a supplemental bill is the 
appropriate procedure to compel settlement, it hav¬ 
ing been delayed beyond the time fixed, and to give 
relief against the administrator’s attorney, who 
purchased land belonging to the estate. 17 A set¬ 
tlement of account in probate by a removed ex¬ 
ecutrix at the instance and request of an admin¬ 
istrator with the will annexed has been held to be 
necessary before a suit would lie against the ex¬ 
ecutrix for money had and received, as the admin¬ 
istrator is not entitled to have a plurality of in¬ 
dependent inquiries on the same subject in the 
same court at the same time. 18 

Allegations of fraud or malversation on the part 
of an administrator in a suit against his personal 
representative for an accounting do not change the 
bill into an action for tort. 19 

Decision in removal proceeding as res judicata 
as to suit for accounting see supra § 91 h. 


b. Time for Bringing Action 

Suit cannot usually be brought against a representa¬ 
tive to settle the estate until a period fixed by statute 
has elapsed after his qualification. 

An executor or administrator is usually given, 
by statute, a certain period of exemption from 
suit by legatees for a settlement of his accounts, 
and an action for settlement within that time is 
premature. 20 After the lapse of the statutory 
period, however, the right to bring a settlement 
suit is unconditional. 21 A final sale and distribu¬ 
tion of the testator’s property by trustees appoint¬ 
ed by the court with the consent of the beneficiaries 
has been held to terminate the case, and the court 
properly refused leave to file a supplemental bill 
after dismissing an original bill for accounting. 22 

c. Partie, 

All persons having an interest in the estate are 
proper parties to an accounting action, and where the 
action is for a settlement of the estate they are neces¬ 
sary parties. 

Ordinarily, under the various statutes, an ac¬ 
tion for an accounting may be brought by any per¬ 
son having an interest in the estate. 23 In an ac¬ 
tion for an accounting, all persons interested in the 
estate are proper parties, 24 but all persons inter- 


14. N.C.—Hester v. Lawrence, 8 S. 
E. 915, 102 N.C. 319—King v. Gal¬ 
loway, 58 N.C. 122. 

24 C.J. p 954 note 67. 

Irregular procedure 

A special proceeding before the 
clerk, instituted by personal repre¬ 
sentative of a decedent to sell land 
to make assets, is, by consent, con¬ 
verted into an administration suit 
and heard by judge, and, if parties 
are content to proceed in such way, 
trial court should not object sua 
sponte.—Edney v. Mathews, 10 S.E. 
2d 619, 218 N.C. 171. 

15. N.C.—Brooks v. Headen, 88 N. 
C. 449. 

Va.—Wilson v. Wilson, 25 S.E. 596, 
93 Va. 546. 

24 C.J. p 954 note 68—15 C.J. p 13$2 
note 6. 

Sale of lauds 

Such a bill may ask that an ad¬ 
ministrator be compelled to sell de¬ 
cedent’s lands and apply the pro¬ 
ceeds to the payment of debts.— 
Wadsworth v. Davis, 63 N.C. 251. 

16. Iowa.—Postlewait v. Howes, 3 
Iowa 365. 

24 C.J. p 954 note 69. 

IV. NTJ.—Vaiden v. Edson, 98 A. 
635, 85 N.J.Eq. 65, affirmed 95 A. 
980, 85 N.J.Eq. 184. 

18. Cal.—Turney v. Shattuck, 274 
P. 442, 96 Cal.App. 590. 


19. Cal.—Elizalde v. Murphy, 126 
P. 978, 163 Cal. 681. 

24 C.J. p 955 note 73. 

20. Ga.—Field v. Brantley, 86 S.E. 
245, 144 Ga. 55. 

Limitations and laches see supra § 
842. 

lu Kentucky 

(1) Under Civ.Code Prac. § 428 

subs 1, as amended by Acts 1918 c 
155 p 657, no suit may be brought to 
settle an estate, except by the per¬ 
sonal representative, until six 
months after the qualification of 
such representative.—Utterback’s 

Adm’r v. Hannan, 74 S.W.2d 563, 
255 Ky. 425. 

(2) Prior to such amendment, suit 
to settle the estate could be brought 
as soon as the representative quali¬ 
fied.—Brand v. Brand, 60 S.W. 704, 
109 Ky. 721, 22 Ky.L. 1366—24 C.J. 
p 955 note 76, p 926 note 80. 

21. Ky.—Smith v. Graham, 118 S. 
W.2d 194, 274 Ky. 144. 

22 . D.C.—Somerville v. Brashear, 
50 F.2d 503, 60 App.D.C. 213. 

23. N.V.—Metropolitan Trust Co. v. 

Stallo, 152 N.Y.S. 183, 166 App.Div. 
639. * 

N.C.—Fisher v. Southern Loan & 
Trust Co., 50 S.E. 592, 138 N.C. 
90. 

Grandchild 

Where testator bequeathed all his 
personalty to children, testator’s 
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grandchild was not entitled, after 
death of his mother, which followed 
testator’s death, to sue executors 
for accounting as to personalty, 
since any such action would be in 
mother's administrator.—Darnell v. 
Tate, 170 S.E. 63, 177 Ga. 279. 

Widow of decedent may bring suit 
for settlement of the estate.—Os- 
ter’s Ex’r v. Ohlman, 219 S.W. 187, 
187 Ky. 341. 

24. Corporation substantially owned 
by decedent and allegedly dissipated 
by purported executor pending pro¬ 
ceeding to have will declared spuri¬ 
ous was proper party complainant 
in suit for accounting.—Central 
Farmers’ Trust Co. v. Pinkham, 146 
So. 563, 108 Fla. 355. 

Executrix as individual 

Suit against person as executrix 
and as individual for accounting did 
not contain misjoinder of parties de¬ 
fendant, executrix in individual ca¬ 
pacity being proper although not 
necessary party.—Calbeck v. Her¬ 
rington, 152 S.E. 53, 169 Ga. 869. 
Plaintiff’s next friend 

Where the personal representative 
alleges that plaintiff’s next friend 
has withdrawn funds from the es¬ 
tate, the next friend is a proper par¬ 
ty in the accounting proceeding.— 
Broderick v. Reid, 126 S.E. 15, 159 
Ga. 395. 

Waiver 

Ancillary executors, going to trial 
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ested in the estate are not usually held to be nec¬ 
essary parties where the only relief sought is for 
an accounting. 25 Where such matters as con¬ 
struction of a will are involved, persons whose 
rights may be concluded by the decree are neces¬ 
sary parties. 26 Under some statutes, all persons 
entitled to an interest in the estate must be made 
parties to a suit for a settlement thereof, 27 and 
it has been held to be proper to bring into the set¬ 
tlement suit parties who are alleged to have re¬ 
ceived money of the estate without legal right 
thereto. 28 Where the statute provides that the 
representatives, and all persons having an inter¬ 
est in the property, and all creditors, must be made 
parties to an action for the settlement of the es¬ 
tate, a petition which omits any of such persons is 
defective as to parties. 29 Persons having no inter¬ 
est in the accounting proceeding are not proper 
parties, and as to them a bill for accounting should 
be dismissed. 30 

Intervention in an action to sell decedent’s real 
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estate and settle his estate should be permitted 
where the allegations of the petition for interven¬ 
tion are sufficient to support a constructive trust 
in petitioner’s favor in land to which decedent held 
title. 31 Sureties on the administration bond, who 
have been subjected to liability, may be allowed to 
intervene so as to receive credit for the amount 
paid by them. 32 

ft 

Creditors are not indispensable parties in pro¬ 
ceedings by the heirs to compel an administrator 
to render his account, 33 although under some stat¬ 
utes all known creditors should be made parties to 
a petition to settle an estate, 34 and it has been held 
that, where the claims of creditors are made by the 
will a charge on the land, the creditors or some of 
them are necessary parties. 35 Overpaid creditors 
have been held to be necessary parties in a suit 
to settle an insolvent estate, to the end that the 
estate can be properly and completely administered 
by the court. 36 Creditors may bring action for 
an accounting and settlement of the estate, 37 and 
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in executor's suit against them for 
accounting, without attempting to 
bring other interested parties into 
court, waived their presence.—Secu¬ 
rity-First Nat. Bank v. King, 23 P. 
2d 851, 46 Wyo. 59, 90 A.L.R. 125. 

25. Wyo.—Security-First Nat. Bank 
v. King, supra- 

Refusal to make purchaser of 
property claimed by estate a party 
held not error under the circum¬ 
stances.—Maynard v. Maynard, 93 
S.E. 289, 147 Ga. 178, L.R.A.1918A 
81. 

Trustee 

Where a husband and wife by a 
deed conveyed in trust for their 
infant daughter certain leasehold 
personal property, the trustee, not 
being charged with any active duty 
relative to the trust, was not a nec¬ 
essary party to a suit for an ac¬ 
counting brought by the daughter 
at her majority against the execu¬ 
tors of the grantors.—Owens v. 
Crow, 62 Md. 491. 

26. Tex.—Goldsmith v. Mitchell, 
Civ.App., 57 S.W.2d 188, error dis¬ 
missed. 

27. Ky.—Coyle v. Horseman's Ex'x, 
111 S.W.2d 590, 271 Ky. 100. 

24 C.J. p 955 note 78. 

Bank in which decedent held stock 
is not a necessary party to an ac¬ 
tion for the settlement of decedent's 
estate, the bank having no lien on 
the interest in the stock.—Citizens' 
Nat. Bank v. Boswell, 12 Ky.L. 468. 

In proceedings to recover legacy, 
persons whose interests, under the 
will, will he affected by the order or 
judgment are necessary parties.— 
York v. McCall, 76 S.E. 84, 160 N. 
C. 276. 


28. Ky.—Peoples Nat. Bank v. Gui- 
er, 145 S.W.2d 1042, 284 Ky. 702. 

29. Ky.—Linthicum v. Vowel, 80 S. 
W. 1090, 118 Ky. 338, 26 Ky.L. 221. 

30. Md.—Boland v. Ash, 125 A. 801, 
145 Md. 465. 

Creditors of complainant 

A bill was filed by complainant 
against defendant, as executor of 
his father’s will, for account and 
settlement. The latter answered 
that he held the property in contro¬ 
versy, under the provisions of such 
will, as trustee for complainant, who 
was non compos mentis, and not as 
executor. He also set up, by way 
of cross bill, that certain judgments 
had been fraudulently obtained 
against complainant, and executions 
issuing therefrom levied on the 
aforesaid property. He, therefore, 
prayed that such plaintiffs in fieri 
facias might be made parties to this 
litigation and enjoined from fur¬ 
ther proceeding with their levy. 
The court ordered in accordance with 
the prayer, but it was held error, 
as defendant had his remedy with¬ 
out bringing such third persons into 
litigation with which they had no 
concern.—Gray v. Obear, 55 Ga. 138. 

31. Ky.—Middleton v. Beasley, 216 
S.W. 591, 186 Ky. 252. 

32. N.Y.—Woodruff v. H. B. Cla- 
flin Co., 118 N.Y.S. 48, 133 App. 
Div. 874. 

N.C.—Moore v. Smith, 21 S.E. 506, 
116 N.C. 667. 

33. La.—Moreau v. Moreau, 25 La. 
Ann. 214. 

34. Ky.—Johnson v. Dodd's Adm’x, 
37' S.W.2d 26, 238 Ky. 194, 77 A.L. 
R. 975. 


35. Ky.—Payne v. Johnson, 24 S.W. 
238, 609, 95 Ky. 175, 15 Ky.L. 522. 

33. Ky.—Johnson v. Dodd’s Adm’x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.L. 
R. 975. 

Right to bring in creditors 

Administrator who succeeded ex¬ 
ecutrix was entitled on appropriate 
allegations to have creditors, some 
of whom he claimed had been over¬ 
paid and others not paid by execu¬ 
trix, made parties in action to set¬ 
tle estate for purpose of adjudicat¬ 
ing their respective rights.—Wil¬ 
liams' Adm'r v. Vonderhaar’s Ex’x, 
89 S.W.2d 321, 262 Ky. 68. 

37. Ky.—Tanner v. Ayer, 272 S.W. 
720, 209 Ky. 247. 

Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

24 C.J. p 956 note 15. 

Demand 

(1) No demand, as required by St. 
§ 3872, is necessary on the part of 
claimant of a personal representa¬ 
tive when the claim is sued on in an 
action to settle the estate under 
Civ.Code § 428.—Bailey's Adm'r v. 
Hampton Grocery Co., 224 S.W. 1067, 
189 Ky. 261. 

(2) Where no administration was 
had, no verification or demand re¬ 
quired by St. §§ 3870—3872, was nec¬ 
essary before bringing suit against 
heirs on claims against decedent and 
to settle estate.—Lay v. Lay, 255 
S.W. 1054, 201 Ky. 93. 

, Legatee of note executed by de¬ 
cedent was not a “creditor of dece¬ 
dent” entitled to bring action to set¬ 
tle decedent’s estate.—Moore’s Adm'x 
v. Brookins, 92 S.W.2d 813, 263 Ky. 
519. 
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in a suit by a creditor all other creditors are prop¬ 
er parties, 38 and are entitled to notice to come in 
and prove claims. 39 Creditors who sue for an ac¬ 
counting need not sue separately, but any one may 
sue for himself and others. 40 In a suit to settle 
an estate, a creditor who has not been made a 
party has a right to become a party, and he may 
by proper pleading bring under the control of the 
court any other estate of decedent not set out in 
the original petition and ask that it be adminis¬ 
tered under proper orders of the court. 41 If sev¬ 
eral suits are pending in favor of different credi¬ 
tors, the court will order proceedings in all the 
suits but one to be stayed, 42 and will require the 
several parties to come in under the decree of such 
suit so that only one account of the estate may be 
necessary. 43 

Debtors of an estate are not generally proper 
parties to a suit to settle the estate; 44 but it has 
been held that a distributee may join in one suit 
the administrator and a debtor of the estate, where 
both are necessary parties for a settlement of the 
estate, and the administrator and debtor were on 
intimate terms with decedent, who intrusted them 
with the management of her business, and each of 
them was indebted to the estate, and the adminis¬ 
trator had not charged his own indebtedness nor 
'attempted to collect that of the debtor. 45 

Heirs and devisees. Heirs have a right, under 
some statutes, to bring suit for the settlement of 


an estate. 46 The fact that a son becomes admin¬ 
istrator de bonis non of his father's estate does not 
disqualify him from continuing to prosecute in his 
own right a proceeding to compel a former admin¬ 
istrator to account, which proceeding w r as begun 
by him by virtue of his interest as next of kin. 47 
Although it has been held that in an action by a 
creditor for an accounting the heirs are not prop¬ 
er parties, 48 ordinarily, although they are not nec¬ 
essary parties, inasmuch as they may be liable in 
the event of the insufficiency of the personal assets, 
they have been held proper parties. 49 To a credi¬ 
tor's bill asking that the administrator be com¬ 
pelled to sell lands and apply the proceeds to the 
debts and that the rents and profits received from 
the lands by the heirs or devisees be applied in 
the same manner, all the heirs or devisees must be 
made parties. 50 To a bill by a residuary devisee 
for an account, an objection that the heir should 
have been made a party cannot be sustained where 
it does not appear that the testator left any heir 
capable of inheriting and where no one had ever 
claimed the inheritance. 51 The rule that an ac¬ 
tion cannot be maintained against the heirs and 
the personal representative jointly does not apply 
where a creditor has established his demand before 
the surrogate and the personal estate has been con¬ 
cealed or wasted. 52 In a suit to compel settlement 
of an estate the heirs of decedent have been held 
to be necessary parties. 53 

Legatees and distributees. In a proper case a 


Verification of claim 

(1) In view of St. §§ 3870-3872, 
verification of a claim created by 
decedent, while not a prerequisite 
to filing* suit against heirs to settle 
estate, is essential before judgment 
is entered.—Lay v. Lay, 255 S.W. 
1054, 201 Ky. 93. 

(2) St. § 3870, requiring verifica¬ 
tion of claims against estates, ap¬ 
plies only to obligations that were 
created by decedent and not those 
created by the personal representa¬ 
tive or persons acting in his stead. 
—Lay v. Lay, supra. 

Widow who had secured judgment 
against executor for the amount of 
her exemption was a “creditor” of 
her deceased husband, and could 
bring action as such for settlement 
of the estate.—Oster’s Ex’r v. Ohl- 
man, 219 S.W. 187, 187 Ky. 341. 

38. Ala.—Gould v. Hays, 19 Ala. 
438. 

S.C.—-Carter v. Bishop, 19 S.C.L. 403. 
24 C.J. p 957 note 16. 

39. N.Y.—Thompson v. Brown, 4 
Johns.Ch. 619. 

N.C.—Hester v. Lawrence, 8 S.E. 

915, 102 N.C. 319. 

24 C.J. p 957 note 17. 


40. Ariz.—Garver v. Thoman, 135 
P. 724, 15 Ariz. 38. 

24 C.J. p 957 note IS. 

41. Ky.—Johnson v. Dodd's Adm’x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.L. 

R. 975. 

42. N.Y.—Hallett v. Hallett, 2 Paige 
(N.Y.) 15. 

24 C.J. p 957 note 19. 

43. Va.—Stephenson v. Taverners, 9 
Gratt. 398, 50 Va. 39S. 

44. Va.—Wilson v. Wilson, 25 S.E. 
596, 93 Va. 546. 

24 C.J. p 956 note 10. 

45. Va.—Reager v. Chappelear, 51 

S. E. 170, 104 Va. 14. 

46. Ky.—Smith v. Graham, 118 S. 
W.2d 194, 274 Ky. 144. 

Action to obtain accounting, final 
settlement, and distribution 
Ky.—Schott v. Schott’s Ex'r, 149 S. 
W.2d 782, 286 Ky. 208. 

47. Md.—Fulford v. Fulford, 137 A. 
487, 153 Md. 81. 

48. N.C.—Byrd v. Byrd, 23 S.E. 324, 
117 N.C. 523. 

24 C.J. p 956 note 92 [a]. 

49. Ill.—Diversey v. Johnson, 93 Ill. 
547. 

24 C.J. p 956 note 92. 
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Heirs who had received no part 
of estate of decedent were parties 
in interest and properly joined with 
administrator de bonis non in ac¬ 
tion to settle estate.—Smithers’ 
Adm'r v. Schmitt, 72 S.W.2d 30, 254 
Ky. 695. 

50. N.C.—Wadsworth v. Davis, 63 
N.C. 251. 

51. N.Y.—Rogers v. Ross, 4 Johns. 
Ch. 388, 8 Am.D. 575. 

52. N.Y.—Littell v. Sayre, 7 Hun 
485. 

53. Ala.—Parker v. Parker, 13 So. 
520, 99 Ala. 239, 42 Am.S.R. 48. 

Right to represent 

(1) The Italian consul has the 
right to represent alien minors, next 
of kin of deceased Italian subject, 
on the judicial settlement of the 
accounts of the administrator of de¬ 
ceased, and the appointment of a 
special guardian for such minors 
after the consul has appeared is im¬ 
provident and should be vacated.— 
Matter of Bristow, 118 N.Y.S. 686, 
63 Misc. 637. 

(2) Under “most-favored-nation” 
clause, consul of Hungary has same 
rights and privileges enjoyed by 
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legatee may bring suit for an accounting, 54 and a 
distributee, under some statutes, has the right to 
bring suit for the settlement of the estate. 55 To a 
suit brought by a distributee for a settlement of 
the estate and recovery of his distributive share, 
all the other distributees of the estate are gener¬ 
ally held necessary parties. 56 It has been held 
that, where several legacies are to be increased or 
diminished as the estate may increase or diminish, 
one legatee may file a bill on behalf of himself 
and the others who may choose to come in against 
the executor for an account and payment, making 
all other legatees parties, 57 although there is also 
authority for the view that one legatee cannot 
bring suit for himself and the other legatees to 
compel an executor or administrator charged with 
an express trust to account. 58 Distributees are 
necessary parties to an action brought by an ad¬ 
ministrator de bonis non for the settlement of an 
estate, 59 but are not proper parties to a bill in 
equity by an administrator to compel his coad¬ 
ministrator to pay over money alleged to be due 
to the estate. 60 Inasmuch as the executor is the 
trustee and proper representative of all persons 
interested in the personal estate and has the duty 
cast on him by law of protecting it against im¬ 
proper demands, 61 it has been held that legatees 
are not necessary parties to a bill by creditors for 


an accounting, 62 although if distributees have re¬ 
ceived personal property of the estate, the court 
may make them parties and compel them to ac¬ 
count for what they have received. 68 On a bill by 
a creditor against the executor for an account of 
assets and the legatees for contribution, if there 
is a dispute between the executor and legatees*as 
to whether he ought not to pay the debt without 
contribution from them, and all the legatees are not 
made parties, the bill may well be dismissed as to 
the legatees. 64 If one of several executors has 
been guilty of fraudulent misconduct in his deal¬ 
ings with the estate, his coexecutors may maintain 
an action for an accounting against him without 
joining the creditors, legatees, or next of kin. 65 
Next of kin having merely an expectancy at the 
time have been held not to be necessary parties 
to an accounting proceedings. 66 If, in a suit by 
one of two residuary legatees against an execu¬ 
tor for an accounting, it appears that a definite 
sum is due to complainant, it has been held that 
the other residuary legatee is not a necessary par¬ 
ty to the suit. 67 Under some statutes, to have an 
accounting as to himself, one legatee may proceed 
without joining other legatees as parties, and the 
representative is not required, unless he so de¬ 
sires for his own protection, to make the other 
legatees parties to the proceedings. 68 


consul of Roumania in matter of 
representing heirs, and the words 
“duly represented,” in treaty giving 
consuls right to appear in proceed¬ 
ings on behalf of absent or minor 
heirs until they are duly represent¬ 
ed, mean represented in accordance 
with the law, and the consul could 
not appear for infant and have ap¬ 
pointment of special guardian in 
proceedings to settle executor's ac¬ 
count vacated.—In re Gruner’s Es¬ 
tate, 267 N.Y.S. 388, 149 Misc. 341. 
54. Estoppel 

An allegation in a petition for 
letters of administration, signed by 
administratrix and intestate, that 
certain personalty was held jointly 
by intestate and administratrix did 
not amount to an estoppel against a 
distributee applying for an account¬ 
ing by administratrix.—In re Jacobs' 
Estate, 12 N.Y.S.2d 605, 257 App.Div. 
28. 

foreign will 

Where testator executed will in 
Germany, designating his wife as 
sole heiress of the entire estate, and 
providing for named legacies to cer¬ 
tain legatees, and the widow died 
without the fund having been seg¬ 
regated for investment during her 
life or without the payment of leg¬ 
acies, a legatee was entitled to bring 
action, for himself and all other 
legatees, for an accounting to segre¬ 


gate a sum for the payment of the 
legacies, against another legatee, 
who assumed control of the estate, 
which was not held by a domiciliary 
or ancillary representative of the es¬ 
tate, in view of the German law 
making testamentary heiress re¬ 
sponsible for entire estate, and the 
fact that there is no official admin¬ 
istration of estates in Germany.— 
Ullmann v. Ullmann, 229 N.Y.S. 176, 
223 App.Div. 636. 

55. Ky.—Smith v. Graham, 118 S. 
W.2d 194, 274 Ky. 144. 

Widow is distributee of deceased 
husband and as such may bring 
suit for settlement of estate.—Car¬ 
penter v. Wilhoite's Adm'x, 280 S. 
W. 481, 213 Ky. 75—Allen v. Foth, 
275 S.W. 804, 210 Ky. 343. 

50. Ala.—Word v. Word, 7 So. 412, 
90 Ala. 81. 

N\J.—Nelson v. Errickson, 87 A. 116, 
81 N.J.Eq. 226. 

24 C.J. p 956 note 97. 

57. N.Y.—Brown v. Ricketts, 3 

Johns-Ch. 553. 

58. Ark.—Brinkley v. Willis, 22 
Ark. 1. 

58. Ky.—Karn v. Seaton, 62 S.W. 
737, 23 Ky.L. 101. 

60. Md.—Whiting v. Whiting, 20 A. 
1030, 64 Md. 157. 
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61. U.S.—Terry v. Cape Fear Bank, 
' C.C.N.C., 20 F. 773. 

N.Y.—Phillips v. Wisner, 132 N.Y. 
S. 1006, 75 Misc. 278. 

62. Md.—Gordon v. Small, 53 Md. 
550—Lucas v. McBlair, 12 Gill & 
J. 490. 

63. Ky.—Quinn v. Stockton, 2 Litt. 
343. 

N.C.—Warden v. McKinnon, 94 N.C. 
378. 

64. Va.—Sampson v. Payne, 5 Munf. 
176, 19 Va. 176. 

65. N.Y.—Wood v. Brown, 34 N-Y. 
337. 

66 . Va.—Cannon v. Searles, 143 S.E. 
495, 150 Va. 738. 

67. N.J.—Melosh v. Melosh, 6 A.2d 
472, 125 N.J.Eq. 486. 

68 . Ga.—Robinson v. Georgia Sav. 
Bank & Trust Co., 196 S.E. 395, 
185 Ga. 688. 

Not essential party 

When a legatee under a will cites 
an administrator de bonis non cum 
testamento annexo to a settlement, 
defendant is not, as a matter of 
right, entitled to have another, who 
is the sole remaining legatee, made 
a party to the proceeding. Such 
other legatee would be a proper, but 
not an essential, party.—Harrell v. 
Warren, 30 S.E. 426, 105 Ga. 476. 
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Personal representatives. The executor or ad¬ 
ministrator is usually a necessary party to an action 
for an accounting and settlement, 69 and where 
there are several personal representatives, all 
should usually be made parties, 70 although it has 
been held that an executor or administrator who 
has never actively administered on the estate is 
not a necessary party to a bill against his coexecu¬ 
tor or coadministrator for an accounting. 71 In 
an action against the first administrator or his 
representative for an accounting, an administrator 
de bonis non, if such there is, is a necessary par¬ 
ty. 72 

Persons with contingent interests . Persons who 
have merely a contingent interest in the estate are 
not necessary parties to an action for an account¬ 
ing. 73 

Personal representatives and assignees of nec¬ 
essary parties. If the original executor or admin¬ 
istrator is dead, his personal representative is a 
necessary party, 74 and in case a legatee, distributee, 
or other person who would have been a necessary 
party to the suit is dead, his personal representative 
becomes a necessary party. 75 It has also been held 
that the personal representative of a deceased at¬ 
torney of the administrator, for whose profession¬ 
al services a large amount is claimed, is a neces¬ 
sary party to a bill for an accounting. 76 The as¬ 


signee of a legatee and next of kin is a necessary 
party to an action for an accounting brought by 
such legatee, 77 and in an action brought by ex¬ 
ecutors and trustees under a will for a final settle¬ 
ment of their accounts and to obtain a construc¬ 
tion of the will, the assignees of a legatee are prop¬ 
erly made parties. 78 It has been held, however, 
that, where there are no debts outstanding, the 
personal representative of deceased distributee is 
not a necessary party to a bill filed by the living 
distributees for a settlement of the estate. 79 To a 
bill in equity by a devisee and legatee for the set¬ 
tlement of an administration and for a distribution, 
mortgagees of the undivided interests of other 
devisees are necessary parties. 80 

Where an action was brought by legatees against 
an executor for an accounting and other legatees 
were made parties defendant and one of them died 
during the action, his personal representative was 
held not a necessary party to further proceedings. 81 
On a bill against an administrator for settlement of 
the estate, an order of reference and the report 
thereon were not void because one of the com¬ 
plainants was then dead and her estate was not 
represented, where, when the final decree was ren¬ 
dered, her personal representative had been made 
a party and was represented. 82 

Sureties. The sureties of the representative may. 


Estate reduced to casli 

In a proceeding by a legatee for 
an accounting of an estate reduced 
to cash, other legatees are not nec¬ 
essary parties; but where the mov¬ 
ing legatee asserts a claim against 
the estate, dependent on a construc¬ 
tion of the will, it is not error to 
allow the other legatees to inter¬ 
vene as parties for the purpose of 
contesting such claim.—Hanvy v. 
Moore, 79 S.E. 772, 140 Ga. 691. 

69. Cal.—Reither v. Murdock, 67 P. 

7S4, 135 Cal. 197. 

24 C.J. p 955 note 83. 

Proceedings against life tenant’s 
representative 

In proceeding by testamentary re¬ 
maindermen against administrator 
of life tenant for an accounting of 
property remaining from that left 
life tenant by testator, testator's ad¬ 
ministrator, since it was agency 
through which distribution and pay¬ 
ment of inheritance taxes must be 
made, was a proper party.—In re 
Curtis' Estate, 192 A. 13, 109 Vt. 44. 

7a U.S.—Conolly v. Wells. C.C. 

Wis., 33 F. 205. 

24 C.J. p 955 note 84. 

71. Ga.—Shorter v. Hargroves, 11 
Ga. 658. 

S.C.—Clifton v. Haig, 4 S.C.Eq. 330. 


Va.—Wills v. Dunn, 5 Gratt. 384, 46 
Va. 384. 

72. N.C.—Hardy v. Miles, 91 N.C. 
131. 

24 C.J. p 955 note 86. 

73. U.S.—U. S. v. Gillespie, C.C.N. 
J. f 8 F. 140. 

N.Y.—Bearse v. Brown, 153 N.Y.S. 
514, 167 App.Div. 415. 

74. TJ.S.—Howth v. Owens, C.C.Ga., 
29 F. 722. 

24 C.J. p 957 note 22. 

nonresidents 

Where executors and trustees in¬ 
stituted an accounting action, in¬ 
volving a large estate located with¬ 
in the court's jurisdiction, issues in 
the nature of a counterclaim were 
raised by at least one defendant, 
and testimony had been taken, when 
one of the executors died, executors 
of deceased executor, under Surro¬ 
gate's Court Act § 257, and Dece¬ 
dent Estate Law § 160, may be 

brought in as parties plaintiff and 
defendant, by a motion made on no¬ 
tice, as provided in Civil Pract. Act 
§ 90-a, although they were nonresi¬ 
dents.—Gould v. Gould, 203 N.Y.S. 
399, 122 Misc. 152, affirmed 207 N. 
Y.S. 4, 211 App.Div. 78. 

75. Ala.—Cook v. Castleberry, 173 
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So. 1, 233 Ala. 650—Powell v. Lab- 
ry, 97 So. 707, 210 Ala. 248. 

24 C.J. p 957 note 23. 

Bill n.ot demurrable 

Where decedent's administrator 
and two others were his only heirs 
and distributees and only personalty 
of estate was affected, bill for set¬ 
tlement and distribution by one heir 
against administratrix of decedent’s 
administrator, alleging complainant 
was administrator of other heir, was 
not demurrable for defect in par¬ 
ties, notwithstanding heirs of dece¬ 
dent's administrator were not named 
parties, and notwithstanding com¬ 
plainant did not sue in capacity as 
administrator.—Cook v. Castleberry, 
173 So. 1, 233 Ala. 650. 

7 a S.C.—Jewell v. Jewell, 32 S.C. 

Eq. 296. 

77. N.Y.—Hood v. Hood, 85 N.Y. 

561, reversing 19 Hun 300. 

78. N.Y.—Barnes v. Blake, 12 N.Y. 
S. 354, 58 Hun 525. 

79. Ala.—Baines v. Barnes, 64 Ala. 

375. 

80. Ala.—Bragg v. Beers, 71 Ala. 

151. 

81. S.C.—Johnson v. Henagan, 11 S. 
C. 93. 

82. Ala.—McKenzie v. Matthews, 44 
So. 958, 153 Ala. 437. 
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according to some authorities, be made parties to a 
bill against him for an accounting, 83 and in order 
that there may be a decree against the sureties as 
such it is necessary that they should be made par¬ 
ties as sureties, 84 although they are already parties 
in another capacity. 85 There is also authority, 
however, for the view that the sureties on an ad¬ 
ministration bond cannot properly be joined in 
proceedings against the administrator for an ac¬ 
count and final settlement of the estate, 86 as they 
are responsible only on the bond and must be sued 


at law after proper steps have been taken to fix 
the liability of the administrator. 87 

d. Pleadings 

To be sufficient, the bill or complaint must set forth 
facts authorizing the interposition of equity. The per¬ 
sonal representative is properly compelled to account 
where his answer does not raise an issue in bar of an 
accounting. 

The bill or petition should show facts sufficient 
to authorize the interposition of equity, 88 and that 


83. Fla.—Grant v. Amiker, 162 So. 
712, 714, 120 Fla. 356, citing Cor¬ 
pus Juris. 

S.C.—Witherspoon v. Stogner, 189 
S.E. 758, 182 S.C. 413. 

24 C.J. p 955 note 8S. 

ZU Michigan 

(1) In a suit wherein a former 
order settling an account and dis¬ 
charging the administrator was set 
aside and an accounting ordered, in 
view of the statute relating to par¬ 
ties in equitable actions, it has been 
held that surety on the administra¬ 
tor’s bond is a proper party defend¬ 
ant, and that, on settlement of the 
decree, counsel may present their 
contentions as to the form of relief 
against the surety.—Heap v. Heap, 
242 N.W. 252, 258 Mich. 250. 

(2) It has also been held, how¬ 
ever, that, where a bill by the heirs 
prays that an order allowing a final 
account of the administrator and an 
order discharging him be vacated 
and that the administrator be re¬ 
quired to account, and where the 
administrator’s sureties, who are 
made parties defendant, are not al¬ 
leged to have been conversant with 
the fraud and it is not alleged that 
they ought to have known it, the 
bill is demurrable as to them.— 
Grady v. Hughes, 44 N.W. 1050, 80 
Mich. 184. 

84. Md.—Mullen v. Moore, 144 A. 
342, 156 Md. 420. 

85. S.C.—Lyles v. Lyles, 10 S.C.Eq. 
76. 

86 . Ala.—Judge Limestone County 
Ct. v. Coalter, 3 Stew. & P. 348— 
Judge Limestone County Ct. v. 
French, 3 Stew. & P. 263. 

Miss.—Smith v. Everett, 50 Miss. 
575. 

87. Miss.—Smith v. Everett, 50 
Miss. 575—Green v. Tunstall, 6 
Miss. 638. 

24 C.J. p 955 note 91. 

88 . Ala.—Minor v. Thomasson, 182 
So. 16, 236 Ala. 247. 

Ark.—Brazzeal v. Davis, 90 S.W.2d 
972, 192 Ark. 1177. 

Qa.—Griner v. Wilson, 182 S.E. 592, 
181 Ga. 432. 

Md.—Boulden v. Dean, 173 A. 26, 167 
Md. 101. 

Miss.—Newsom v. Federal Land 


Bank of New Orleans, 185 So. 595, 

184 Miss. 318. 

24 C.J. p 957 note 34, p 958 note 39, 
p 940 note 49. 

Bills held sufficient 
(1) Generally. 

Ala.—Faulk v. Money, 181 So. 256, 
236 Ala. 69—Hale v. Cox, 173 So. 
82, 233 Ala. 573. 

! Fla.—Matthews v. Wilkerson, 182 So. 
439, 132 Fla. 753—Hornbeek v. Dat- 
son, 162 So. 908, 120 Fla. 398. 

Ga.—Stroup v. Imes, 195 S.E. 411, 

185 Ga. 422—Howard v. Boone, 15 2 
S.E. 462, 170 Ga. 156—Calbeck v. 
Herrington, 152 S.E. 53, 169 Ga. 
869—Collins v. Henry, 118 S.E. 729, 
155 Ga. 886—Clements v. Fletcher, 

I 114 S.E. 637, 154 Ga. 386. 

HI.—Bane v. Bane, 246 Ill.App. 229. 
N.C.—Leach v. Page, 191 S.E. 349, 
211 N.C. 622. 

S.C.—Witherspoon v. Stogner, 189 S. 
E. 758, 182 S.C. 413—Temple v. 

Montgomery, 153 S.E. 640, 157 

S.C. 85. 

24 C.J. p 940 note 49, p 957 note 34 
[b]. 

Allegations held sufficient 

(1) For accounting and sale of 
property for division.—Hale v. Cox, 
173 So. 82, 233 Ala. 573. 

(2) In action to compel settle¬ 
ment.—Preston's Heirs v. Preston, 
130 S.W.2d 797, 279 Ky. 401. 
Character in which party sued 

Since the character in which a 
party is sued may be determined 
from the substance of the allegations 
of the petition considered in its 
entirety, a petition which reveals 
that a legatee seeks to charge the 
executor with liability individually 
for failure to perform his duties as 
executor, and also with liability for 
an accounting as executor for the 
proper distributive share due the 
legatee, is not demurrable because 
the executor was not made a party 
in his representative capacity.—Rob¬ 
inson v. Georgia Sav. Bank & Trust 
Co., 196 S.E. 395, 185 Ga. 688. 
Essential requirements 

It has been said that a petition 
averring that the party presenting it 
is the creditor of the estate, and 
that the full time has elapsed with¬ 
out an account having been filed, duly 
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verified, is all that can be required 
as the basis of an order requiring an 
executor or administrator to file his 
account in the proper office.—Peters’ 
Estate, 1 Phila., Pa., 581. 

Foreign decree of distribution 

Complaint, in action for account¬ 
ing for plaintiff’s distributive share 
of estate of deceased resident of an¬ 
other state, which failed to allege 
that probate court of that state had 
entered a decree of distribution, was 
insufficient on demurrer, although al¬ 
leging that such court had not made 
any order of distribution in favor of 
any other person.—Philbrook v. Ran¬ 
dall, 231 P. 739, 195 Cal.App. 95. 

Immaterial allegations are subject 
to special demurrer.—Collins v. Hen¬ 
ry, 118 S.E. 729, 155 Ga. 886. 

In action for construction of will 
and for the appointment of a trus¬ 
tee other than the executor, consol¬ 
idated with the executor's action for 
appointment as trustee under the 
terms of the will, the circuit court 
was not empowered to compel the 
executor to close the estate in the 
county court.—Teater v. Salander, 
136 N.E. 873, 305 Ill. 17. 

Necessity of complaint 

Under a statute requiring that 
proceedings shall be by summons 
and complaint, neither memoranda of 
the evidences of debt filed in a spe¬ 
cial proceeding by a creditor against 
the executor for an account nor a 
replication can take the place of a 
complaint.—Isler v. Murphy, 76 N. 
C. 52. 

Particular pleadings construed 
Ga.—Collins v. Her\ry, 118 S.E. 729, 

155 Ga. 886. 

Injunction and receiver 

Even though court of ordinary had 
taken jurisdiction to require an ac¬ 
counting by executor, where distribu¬ 
tee alleged waste and mismanage¬ 
ment, commingling of funds and in¬ 
solvency of executor, together with 
incompetency from habitual intoxi¬ 
cation, and prayed for an accounting, 
injunction and appointment of re¬ 
ceiver, the allegations were sufficient 
to show danger of loss or other in¬ 
jury and justified interference by 
court of equity through appointment 
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there is a necessity for an accounting. 89 In a bill 
by an heir, devisee, legatee, or distributee, complain¬ 
ant should state the right, title, or claim and all oth¬ 
er necessary matters on which he relies for relief 
with accuracy and clearness for the information both 
of defendant and the court. 90 Where legally unau¬ 
thorized acts are relied on as a basis of recovery, 
the particular acts complained of must be alleged 
and it is not sufficient to allege mismanagement in 
general terms, 91 and where it develops at the hear¬ 
ing that all items of waste and wrongful deprecia¬ 
tion have not been alleged in the complaint, com¬ 
plainant should be permitted to amend so as to per¬ 
mit the introduction of proof concerning such mat¬ 
ters if they are shown to have been beyond the 
knowledge of complainant when the suit was filed 
but peculiarly within the knowledge of defendant. 92 
Where the will bequeathed to testator’s widow the 
use of the residue of the testator’s estate, subject to 
certain charges, and in lieu of dower, and after tes¬ 
tator’s lands had been sold by the executor under 
a power of sale and the widow had received con¬ 
siderable sums of money from the executor under 
the will, she petitioned for an order requiring the 
executor to render an intermediate account, it was 
held that the failure of the widow to allege and 
prove performance of conditions mentioned in the 
will and an election by her to take under the wdll in 
lieu of dower would not defeat an accounting on her 
petition. 93 If a bill seeks to compel a final settle¬ 
ment it must aver that the estate is ready for a final 
settlement. 94 Specifications in a bill for the settle¬ 
ment of an estate brought by one executor against 
his coexecutors in whose control the estate was must 
be particular in order to obtain relief. 95 A bill 
which attacks a prior partial accounting should spec¬ 
ify the items complained of. 96 


There must be a compliance with statutory re¬ 
quirements as to the allegations in the bill, petition, 
or complaint, 97 but facts other than those prescribed 
by statute need not be set out. 98 It is sometimes re¬ 
quired by statute that a petition for settlement of 
an estate should allege the amount of decedent’s 
debts and the nature and value of the property. 99 

Allegations of breach of duty or fraud . Allega¬ 
tions of fraud or mismanagement on the part of the 
personal representative are not necessary to the 
maintenance of an action for the settlement of the 
estate, 1 although a bill alleging fraudulent misman¬ 
agement of an estate by a personal representative 
shows sufficient equity to require an answer. 2 
Where the action is by heirs or distributees, 
it is sufficient to aver a breach of duty on the part 
of the executor or administrator in failing to file his 
final account and fully to settle the estate, 3 but it 
has been held that a bill by a legatee or distributee 
must show that the statutory period allowed to the 
administrator to make distribution or pay legacies 
has run. 4 

Allegation of existence of assets. To entitle a 
petitioner to an accounting from the executor of a 
deceased executor, the petition must aver that there 
are assets of the estate in the hands of the second 
executor, 5 and a similar rule has been announced 
where the proceedings was against an administrator 
de bonis non. 8 Where a bill filed by a general credi¬ 
tor against the administrator and heirs does not seek 
to charge the real estate and subject it to decedent’s 
debts, it is bad on demurrer if it fails to show that 
there are assets to be administered. 7 In an action to 
compel an administrator to account to his successor 
for sums received from the £ale of lands, a com¬ 
plaint alleging the receipt of money from the sale 


of receiver and grant of injunction.— 
McCord v. Walton, Ga., 14 S.E.2d 723. 
Partial insufficiency 

The court did not err in overruling 
a general demurrer to a petition of 
a residuary legatee for an account¬ 
ing and a recovery of stated items of 
money where, although no liability 
appeared as to certain items, the 
right to an accounting and a recov¬ 
ery of other items sufficiently ap¬ 
peared.—Robinson v. Georgia Sav. 
Bank & Trust Co., 196 S.E. 395, 185 
Ga. 688. 

89. N.Y.—Citizens’ Cent. Nat. Bank 
v. Toplitz, 98 N.Y.S. 826, 113 App. 
Div. 73, affirmed 81 N.E. 1162, 188 
N.Y. 634. 

90. Fla.—Anderson v. Northrop, 12 
So. 318, 30 Fla. 612. 

24 C.J. p 958 note 37. 

91- Fla.—Central Farmers’ Trust Co. 
34 O.J.S.—63 


v. Pinkham, 146 So. 563, 108 Fla. 
355. 

92. Fla.—Central Farmers’ Trust Co. 
v. Pinkham, supra. 

93. N.Y.—Matter of Tisdale, 97 N. 
Y.S. 494, 110 App.Div. 857. 

94. Ala.—Baker v. Mitchell, 20 So. 
40, 109 Ala. 490—Acklen v. Good¬ 
man, 77 Ala. 521. 

Or.—In re Morrison, 87 P. 1043, 48 
Or. 612. 

96. Conn.—Beach v. Norton, 9 Conn. 
182. 

96. U.S.—Lovewell v. Schoolfield, 
Tenn., 217 F. 698, 133 C.C.A. 449, 
certiorari denied 36 S.Ct. 165, 2’39 
U.S. 644, 60 L.Ed. 483. 

97. Ga.—Lyons v. Armstrong, 82 S. 
E. 651, 142 Ga. 257. 

24 C.J. p 958 note 43. 

98. Ky.—Holland v. Lowe, 39 S.W. 
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834, 101 Ky. 98, 41 S.W. 9, 19 Ky.L. 
97. 

99. Ky.—Staton v. Byron, 105 S.W. 

928, 32 Ky.L. 246. 

24 C.J. p 958 note 45. 

1 . Ky.—Faulkner v. Tucker, 83 S. 
W. 579, 26 Ky.L. 1130. 

2 . Mich.—Grady v. Hughes, 44 N. 
W. 1050, 80 Mich. 184. 

3. N.C.—Mann v. Baker, 55 S.E. 102, 
142 N.C. 235. 

4. W.Va.—Harris v. Orr, 26 S.E. 455, 
42 W.Va. 745. 

5. N.Y.—Maze v. , Brown, 2 Dem. 
Surr. 217. 

6 . Ky.—Rawlings v. Rawlings, 112 
S.W. 862. 

7. W.Va.—Crawford v. Turner, 52 S. 
E. 716, 58 W.Va. 600, 112 Am.S.R. 
1014. 
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of real estate of the intestate and that defendant 
has refused to account, although often requested, 
and that he still has the money in his hands is suf- 
ficient. 8 Where, in an action to compel an execu¬ 
trix to account after she had accounted and been 
discharged, the petition failed to allege that any fur¬ 
ther sums came into the hands of the executrix and 
she specifically denied that she had received any fur¬ 
ther sums, it was held that a further accounting was 
properly denied. 9 Where the complaint, in an action 
by the heirs and distributees against an administra¬ 
tor for a settlement, alleged a balance due on ac¬ 
count collected by the administrator, as shown by 
his annual account, and that a further sum was due 
from the administrator, of which plaintiffs averred 
that they had but recently received information, it 
was held that the Gomplaint was for an accounting 
of any sums which the administrator should have 
collected. 10 

Verification of the petition is sometimes re¬ 
quired, 11 although lack of verification, when not 
detrimental to anyone interested in the estate, is 
not ground for reversal of a decree for settlement. 12 

Amendment of complaint and bill of particulars. 
In a proper case the bill of complaint may be 
amended. 13 Complainant will not be required to 
furnish a bill of particulars where the specific 
charges made in the petition have been particular¬ 
ized so far as it is practical to do so without plead¬ 
ing evidence. 14 

Plea or answer, and defenses . A personal repre¬ 
sentative who consents to answer a bill in equity, 


or, having pleaded, is ordered to answer, must an¬ 
swer fully ; 15 and he is properly compelled to ac¬ 
count where the answer does not raise an issue in 
bar of an accounting. 16 When an administrator is 
called on to account in a court of equity he may 
exhibit with his answer a copy of the final ac¬ 
count ; 17 but it has been held that he cannot be com¬ 
pelled to exhibit his account, 18 although there is 
authority to the contrary. 19 An answer that the es¬ 
tate is indebted to the representative in a certain 
sum being the excess of expenses paid out by him 
over receipts received from the estate has been held 
to be insufficient. 20 If a personal representative 
charges himself in a schedule to his answer he can¬ 
not discharge himself by another schedule to the 
same answer stating his disbursements. 21 The ad¬ 
ministrator may defend by pleading and showing 
that he has fully administered, 22 that he has prop¬ 
erly paid over or expended a certain sum in ques¬ 
tion, 23 or that he has delivered the assets to his 
successor. 24 That plaintiff has parted with all his 
interest in the estate is a perfect defense to his pe¬ 
tition for an accounting, 25 but the fact that, pend¬ 
ing proceedings, defendant’s letters were revoked is 
no defense to his liability to account. 26 The pend¬ 
ency of another suit concerning property in which 
the estate is largely interested and the fact that a 
sale of the property would result in a sacrifice are 
not valid objections to the maintenance of a bill by 
devisees to remove the administration into a court 
of equity and compel a settlement. 27 

Account stated as defense. If the representative 
pleads to an action by a legatee an account stated 


8 . Ind.—Lindley v. State, 17 N.E. 
611, 115 Ind. 502. 

9 . N.Y.—Matter of Jenkins, 117 N. 
T.S. 74, 132 App.Div. 339. 

10- N.C.—Mann v. Baker, 55 S.E. 
102, 142 N.C. 235. 

11. Ky.—Thompson v. Thompson, 
105 S.W. 1185, 32 Ky.L. 319. 

Pa.—Peters' Estate, 1 Fhila. 581. 

12. Ky.—Thompson v. Thompson, 
105 S.W. 1185, 32 Ky.L. 319. 

13. Fla.—Grant v. Amiker, 162 So. 
712, 120 Fla. 356. 

24 C.J. p 959 note 57. 

14. N.J.—Child v. Wherry, 192 A. 
731, 122 N.J.Eq. 61. 

15. Ga.—Beall v. Blake, 10 Ga. 449. 
24 C.J. p 959 note 58. 

16. N.C.—York v. McCall, 76 S.E. 84, 
160 N.C. 276. 

Pleading limitations 

In order to defeat a proceeding to 
compel him to account on the ground 
of limitations, the executor or admin¬ 
istrator must allege in his answer 
not only the requisite lapse of time 


but also that such lapse occurred aft¬ 
er the repudiation by him of the 
trust relation.—Matter of Meyer, 90 
N.Y.S. 185, 98 App.Div. 7, affirmed 
74 N.E. 1120, 181 N.Y. 553—Matter 
of Williams, 109 N.Y.S. 974, 57 Misc. 
537, 6 Mills Surr. 333. 

17. Md.—Mitchell v. Mitchell, 3 Md. 
Ch. 71. 

N.C.—Grant v. Bell, 87 N.C. 34. 

Tex.—Hanlon v. Wheeler, Civ.App., 
45 S.W. 821. 

24 C.J. p 959 note 60. 

18. Md.—Mitchell v. Mitchell, 3 Md. 
Ch. 71. 

Tex.—Hanlon v. Wheeler, Civ.App., 
45 S.W. 821. . 

19. Ga.—Tison v. Tison, 14 Ga. 167. 
24 C.J. p 959 note 62. 

20. “If the administrator had made 
due returns, showing receipts and 
disbursements, and in the part of the 
answer had referred to his returns, 
this might have relieved him of the 
necessity of setting out in this con¬ 
nection the items of his expenditures 
and his receipts; but, in the absence 
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of such reference to his returns, the 
statement of a lump sum of the in¬ 
debtedness claimed was insufficient." 
—Hoyt v. Ware, 118 S.E. 734, 156 
Ga. 98. 

21. Tenn.—Dodson v. Dodson, 6 
Heisk. 110. 

22. Tex.—Hanlon v. "Wheeler, Civ. 
App., 45 S.W. 821. 

24 C.J. p 959 note 64. 

23. N.Y.—Siedler v. Bell, 20 N.Y.S. 
451. 

N.C.—Bacon v. Berry, 85 N.C. 124. 
Tex.—Hanlon v. Wheeler, Civ.App., 
45 S.W. 821. 

24 C.J. p 959 note 65. 

24. Ala.—Bogle v. Bogle, 23 Ala. 
544—Gayle v. Elliott, 10 Ala. 264- 
Skinner v. Frierson, 8 Ala. 915. 

25. Pa.—Price’s Estate, 9 Pa.Dist. 
511, 24 Pa.Co. 224. 

26. S.C.—Henderson v. McClure, 7 
S.C.Eq. 466. 

27. Ala.—Stein v. Gordon, 10 So. 
• 631. 
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between himself and the legatee, the plea must show 
that the legatee was present when the account was 
made up and that he examined and approved it. 28 
Where an administrator de bonis non with the will 
annexed was sued by alleged legatees of the testa¬ 
tor, who averred that the testator’s original execu¬ 
tor had died without having fully administered the 
testator’s estate, that plaintiffs had requested de¬ 
fendant to require the administrator of the deceased 
executor to account, and that he had refused, a 
plea by defendant that a full and complete account¬ 
ing and settlement to and with each other for, 
and on account of, any money, goods, and chattels 
belonging to the estate of the testator which went 
into or should have gone into the hands of his 
original executor had been had between himself and 
the administrator of the deceased executor, and that 
in such settlement the correct balance was ascer¬ 
tained and payment made, constituted a good plea 
in bar of the action, and hence it was error to or¬ 
der a reference before disposition was made of the 
plea. 29 

Claims of representative. An administrator, hav¬ 
ing claims against the estate, has a right to set up 
his claims by his answer, counterclaim, and cross 
petition in an action against him to compel settle¬ 
ment. 30 A claim for certain credits which the pro¬ 
bate court has authorized the administratrix to take 
at some future settlement to be filed by her can¬ 
not be made in an action by creditors to have cer¬ 
tain lands, which have been redeemed by the gen¬ 
eral assets, subjected to the payment of their debts, 
when she has not asked for a credit in any settle¬ 
ment and her administration is still open. 31 

Settlement of foreign administrator. Where a 
foreign administrator, pending the litigation against 
him for an accounting, settles his accounts in the 
forum of his appointment, such settlement will be 
conclusive on the rights of the parties. 32 

28. N.J.—Meeker v. Marsh, 1 N. J.Eq. 

198. 

29. N.C.—Jones v. Wooten, 49 S.E. 

915, 137 N.C. 421. 

30. Verification of pleading may 
constitute a sufficient verification of 
claim.—Bailey's Adm’r v. Hampton 
Grocery Co., 224 S.W. 1067, 189 Ky. 

261. 

31. Ark.—Salinger v. Black, 60 S.W. 

229, 68 Ark. 449. 

33. Tenn.—Whittaker v. Whittaker, 

10 Lea 93. 

33. Va.—Corbin v. Mills, 19 Gratt. 

438, 60 Va. 438. 

34. Pa.—Reichner’s Estate, 32 Pa. 

Co. 498. 


When allegations of answer taken as true . Where 
a bill against executors for a second accounting aft¬ 
er one final settlement does not specify errors, and 
the executors answer, giving a full account of their 
administration, and there is a decree for an ac¬ 
count, the allegations of their answer, although af¬ 
firmative, must be taken as true, unless disproved, 
so far as they relate directly to the accounts ■which 
they are thus required to give, and if in such a case 
plaintiff does not amend his bill and specify errors 
in the accounts, allegations in the answer, although 
not explanatory of the account, and therefore per¬ 
haps not within the scope of the discovery sought 
by the bill, but having a relation to the subject mat¬ 
ter of the account, and important to .a correct un¬ 
derstanding of the motives of the executors and of 
the circumstances under which they acted, unless 
disproved, are to be taken as true. 33 

Mode of objection to answer for insufficiency. 
Insufficiency of the answer cannot be set up in ex¬ 
ceptions but must be taken advantage of by demur¬ 
rer or replication. 34 

Issues } proof, and zwiance . In order to entitle a 
party seeking an accounting to relief, the allega¬ 
tions and proof must correspond. 35 The general 
rule that the evidence must be confined to the issues 
raised by the pleading is applicable to an action for 
an accounting and settlement of an estate; 36 but 
where a bill for a general account of the admin¬ 
istration is filed by a specific legatee he is not con¬ 
fined to evidence as to the specified allegations in 
the bill as he would be in a bill to surcharge and 
falsify an account or to reopen a settlement. 37 An 
immaterial variance between pleading and proof may 
be disregarded. 38 Under the practice in some juris¬ 
dictions, a creditor may assert his claim in a suit for 
settlement of an estate, 39 and where there is no 
showing that the administration of the estate has 
been completed and that the executors have been 

Failure tv seek specific performance 
If one renders services under a 
verbal contract with the owner of 
land and personal property that he 
will maintain, support, and care for 
the latter during- his natural life, 
the latter agreeing to give all his 
estate to the former in payment of 
such services, but fails to execute a 
will or other formal conveyance in 
accordance with the contract before 
his death, failure on the part of 
the former to sue the heirs of the es¬ 
tate for specific performance does not 
preclude him from asserting his 
claim for services on a quantum mer¬ 
uit in a suit for settlement of the de¬ 
cedent's estate.—McEIhinny v. Minor, 
114 S.E. 147, 91 W.Va. 755. 


35. Ala.—Julian v. Reynolds, 11 Ala. 
960. 

Ill.—Butterfield v. Munch, 183 Ill. 
App. 31. 

36. Ga.—Wright v. Clark, 89 S.E. 
618, 145 Ga. 534. 

24 C.J. p 960 note 79. 

37. U.S.—Pulliam v. Pulliam, C.C. 
Tenn., 10 F. 53. 

38. Ala.—Montgomery v. Givhan, 24 
Ala. 568. 

39. Effect of failure to assert 

Claimant not appearing and as¬ 
serting his claim in an action for 
settlement as provided by statute is 
precluded from subsequently suing 
representative thereon.—Parker v. 
White, 4 S.W.2d 380, 223 Ky. 561. 
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finally and lawfully discharged, there is nothing pre¬ 
cluding a creditor bringing suit for an accounting 
from having the equities of his claim adjudicated. 40 

e. Evidence 

The rules as to evidence In civil actions generally ap¬ 
ply. 

Ordinarily, where the existence of assets is put 
in issue, the burden of proof rests on the party seek¬ 
ing an accounting, 41 although under a vague and 
unsatisfactory answer it may not be incumbent on 
complainant to show that debts due the estate had 
been collected or were collectable. 42 The represent¬ 
ative has the burden of proving affirmative defenses 
set up by him, 43 If it is shown that the representa¬ 
tive has assets in his hands the burden is on him 
to account for the funds, 44 and where plaintiffs show 
an indebtedness due the estate the administrator has 
the burden of proving that he used due diligence to 
collect it and was unable to do so, 45 or, having col¬ 
lected it, has accounted for it. 46 Distributees to 
whom an executor submitted his accounts to further 
an amicable settlement and who retained them for 
nearly a year without question will have the bur¬ 
den cast on them to surcharge and falsify the ac¬ 
counts, but distributees who had no connection with 
the examination of the accounts will not be affect¬ 
ed. 47 The books of a firm are prima facie evidence 
against a surviving partner who is executor of the 
deceased member of the firm, and it is incumbent 
on the executor to show what corrections, if any, 
should be made. 48 


Where fraud is alleged by plaintiff, the burden 
rests on him to establish the charge, 49 but where 
fraud has been shown the burden rests on the rep¬ 
resentative to show that he has reaped no benefit 
therefrom. 50 

Where a widow, who acted as administratrix of 
her deceased husband, who died leaving as his only 
relatives the widow, his fattier and mother, and sis¬ 
ters and a brother, sought to defeat the petition of 
the father for a compulsory accounting by showing 
birth of a posthumous child, she had the burden of 
proving that she gave birth to a child born alive. 51 

Presumptions. As a general rule the answer of 
the personal representative, when responsive in its 
averments, should be assumed to be true, 52 but an 
allegation by way of defense which is not respon¬ 
sive to the bill is not to be regarded as proved until 
rebutted by two witnesses or equivalent evidence, as 
is the rule in equity. 53 Where no distinct and 
clear accounts have been kept by an executor, doubts 
which arise must be taken most strongly against him, 
and against his personal representatives. 54 Bank 
stock standing for many years in the name of de¬ 
cedent may be presumed to belong to him. 55 The 
fact that decedent’s assets came into the hands of 
his administrator has been held to create a pre¬ 
sumption that they passed into the hands of the 
representatives of the administrator on his death. 56 

Admissibility . Evidence which is otherwise prop¬ 
er within the rules as to evidence in civil actions 
generally and which is competent, relevant, and ma- 


40. Fla.—Ramseyer v. Datson, 162 
So. 904, 120 Fla. 414. 

41. Iowa.—Murphy v. Hahn, 223 N. 
W. 756, 208 Iowa 698. 

Miss.—Duke v. Stone, 170 So. 675, 
177 Miss. 142. 

Tex.—Maxwell’s Unknown Heirs v. 

Bolding, Civ.App., 36 S.W.2d 267. 
24 C.J. p 960 note 85. 

42. Ga.—Smith v. Griffin, 32 Ga. 81. 

43. Forgiveness 

In residuary legatee’s suit against 
executor for accounting, where exec¬ 
utor was charged with liability to 
estate on note, plea of forgiveness 
of debt and cancellation of note was 
an affirmative defense which execu¬ 
tor was required to establish by 
greater weight of evidence, and ex¬ 
ecutor’s plea was ineffective, in ab¬ 
sence of proof of consideration for 
forgiveness.—Ermold v. Bear, 193 N. 
E. 184, 358 Ill. 233. 

Setting apart of funds 

An administrator who paid for a 
street improvement for which his in¬ 
testate was not legally liable has the 
burden of proving, when sued by the 
heirs, that the fund appropriated to 


its payment had been set apart by in¬ 
testate for that purpose.—May v. 
Smith, 198 S.W. 2, 177 Ky. 707. 

44. Ga.—Adams v. Adams, 39 S.E. 
291, 113 Ga. 824. 

45. N.C.—Mann v. Baker, 55 S.E. 
102, 142 N.C. 235. 

46. N.C.—Mann v. Baker, supra. 

47. Ala.—Powell v. Powell, 10 Ala. 
900. 

48. * N.Y.—:Matter of Saltus, 3 Abb. 
Dec. 243, 3 Keyes 500. 

49. Neb.—In re Kamrath’s Estate, 
206 N.W. 770, 114 Neb. 230. 

N.Y.—Farrell v. Farrell, 200 N.Y.S. 

561, 206 App.Div. 209. 

Tex.—Maxwell’s Unknown Heirs v. 
Bolding, Civ.App., 36 S.W.2d 267, 
268, citing Corpus Juris. 

Wash.—Veysey v. Veysey, 151 P. 39, 
86 Wash. 553. 

Totten, trust 

Decedent’s creditors, who could re¬ 
cover only a few cents on the dol¬ 
lar on adjudicated claims and sought 
payment out of savings bank trust, 
had burden, in proceeding to compel 
personal representative to render and 
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settle account, to show that dece¬ 
dent's act in creating trust was a 
fraud on his creditors, that his per¬ 
sonal representative had right to dis¬ 
regard or take necessary legal steps 
to set fraudulent conveyance aside, 
and that surrogate’s court possessed 
authority requisite for awarding 
remedy.—In re Weinberg’s Estate, 
296 N.Y.S. 7, 162 Misc. 867. 

50. U.S.—Balfe v. Tilton, D.C.N.H., 
235 F. 448. 

51. N.Y.—Matter of Smith, 120 N. 
Y.S.. 124, 136 App.Div. 10, appeal 
dismissed, 92 N.E. 1102, 198 N.Y. 
616. 

52. Md.—Bar roll v. Peters, 20 Md. 
172. 

Pa.—Price's Estate, 9 Pa.Dist. 511, 24 
Pa.Co. 224—Mead’s Estate, 4 Pa. 
Dist. 750. 

53. S.C.—Duncan v. Dent, 26 S.C. 
Eq. 7. 

54. Md.—Lawson v. Burgee, 103 A. 
516, 131 Md. 436. 

55. Ky,—Steele v. Storm’s Adm’r, 
299 S.W. 560, 221 Ky. 633. 

56. N.Y.—In re Menahan’s Ex’rs, 229 
I N.Y.S. 706, 224 App.Div. 139. 
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terial is admissible in proceedings of this charac¬ 
ter, 57 but evidence which is incompetent, irrelevant, 
or immaterial should be excluded. 58 In a suit in 
equity brought by a legatee against an executor for 
account and distribution, if the answer of the ex¬ 
ecutor is vague and unsatisfactory, many years hav¬ 
ing elapsed since the transaction took place, great 
latitude should be allowed in offering evidence to 
charge the executor, and all evidence, not positively 
illegal, tending even remotely to elucidate the case 
should be admitted. 59 In an action by the heirs and 
distributees of a decedent against his administrator 
for a settlement, plaintiffs were entitled to show that 
a former administrator had received a specified sum 
as proceeds on a sale of decedent’s real estate, pur¬ 
suant to the order of court, and, on the evidence be¬ 
ing admitted, defendant was obliged to show that 
he had used diligence to collect it, and, having done 
so, had accounted for it. 60 The parties seeking an 
account are not compelled to take the price realized 


at a sale of certain bonds and stocks by the admin¬ 
istrator as conclusive evidence of value, but may 
prove the market quotations of value at different 
times. 61 Where the representative was charged 
with antecedent obligations to decedent, a statement 
made by him in his application to a surety company 
to become surety on his bond, showing his solvency, 
was admissible in evidence against him on the ques¬ 
tion of his solvency at the time of his appointment, 
and the number of docketed judgments in his favor 
was also competent along with evidence of the ex¬ 
tent and value of his estate. 62 Vouchers or official 
copies of them may be controverted by parol evi¬ 
dence. 63 

Weight and sufficiency . In the absence of other 
evidence, a prima facie showing of right thereto is 
sufficient to entitle plaintiff to an accounting. 64 In 
particular cases, evidence has been held sufficient 65 
or insufficient 66 to prove particular matters. In 
proceedings to compel an accounting, petitioner will 


57. Evidence held admissible 

(1) Admission of an administrator 
made in writing but not under oath, 
that he has collected assets. 

Pa.—Biss’ Estate, 4 Pa.Dist. 251. 
Tenn.—Montgomery v. Caldwell, 14 

Lea 29. 

(2) In a proceeding by an adminis¬ 
trator de bonis non against the rep¬ 
resentative of the former administra¬ 
tor to compel final settlement of the 
first administration, the records of 
the court, containing a partial settle¬ 
ment. 

Ala.—McDonald v. Jacobs, 4 So. 605, 

85 Ala. 64—Powell v. Powell, 10 

Ala. 900. 

Va.—McCall v. Peachy, 3 Munf. 288, 

17 Va. 288. 

(3) In suit by distributees against 
the administrator for an account¬ 
ing and settlement, alleging that he 
had dominated intestate and by fraud 
and undue influence had obtained 
money from her, evidence that he in¬ 
fluenced intestate’s general conduct 
by threats and acts of violence, etc. 
—Strickland v. Strickland, 94 S.E. 
766, 147 Ga. 494. 

(4) In a suit by legatees against 
an executor for an accounting and 
payment of their legacies, evidence 
that some of the heirs at law did 
not know of or authorize a settle¬ 
ment pleaded by the executor in bar 
of the suit, on the issue made with 
regard to the bona fldes of the set¬ 
tlement.—Kidd v. Huff, 31 S.E. 430, 
105 Ga. 209. 

(5) Indebtedness due estate, in suit 
for settlement brought by heirs and 
distributees.—Mann v. Baker, 55 S. 
E. 102, 142 N.C. 235. 

(6) Testimony on merits of items 
of administration expenses, for which 


administrator with will annexed 
sought credit.—In re Kenney’s Es¬ 
tate, 72 P.2d 27, 41 N.M. 576, 113 A. 
L.R. 403. 

(7) The testimony of an executor 
that the life tenant of the estate ob¬ 
jected to his suing on a note due 
the estate, as bearing on his bona 
fldes as to its collection.—Orr v. Orr, 
13 S.E. 467, 34 S.C. 275. 

58. D.C.—Darling v. Birney, 297 F. 
1011. 54 App.D.C, 318. 

Agreement between widow and tem¬ 
porary administrator 
In an action by the permanent ad¬ 
ministratrix against a temporary ad¬ 
ministrator for an accounting as to 
personalty of intestate, an agree¬ 
ment between the widow and the 
temporary administrator conferring 
authority on the latter as to the dis¬ 
posal of property of intestate is ir¬ 
relevant.—Wright v. Clark, 89 S.E. 
618, 145 Ga. 534. 

Notes barred by limitations 

Where certain creditors of an es¬ 
tate by note received payments there¬ 
on and agreed to release the admin¬ 
istrator from personal liability on 
account of a previous improper pay¬ 
ment of a note barred by the statute 
of limitations, such notes were not 
admissible, in a subsequent suit by 
a creditor by account against the 
administrator, to show outstanding 
debts of higher dignity than plain¬ 
tiff's.—McBride v. Hunter, 64 Ga. 655. 

59. Ga.—Smith v. Griffin, 32 Ga. 
81. 

60. N.C.—Mann v. Baker, 65 S.E. 
102, 142 N.C. 235. 

61. N.C.—Moseley v. Johnson, 56 S. 
E. 922, 144 N.C. 257, 274. 

62. N.C.—Moseley v. Johnson, supra. 
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63. Va.—McCall v. Peachy, 3 Munf. 
288, 17 Va. 288. 

64. Ill.—Ermold v. Bear, 193 N.E. 
184, 358 Ill. 233. 

65. Evidence held sufficient to show 

(1) Decedent's ownership of cer¬ 
tain property.—Steele v. Storm’s 
Adm’r, 299 S.W. 560, 221 Ky. 633. 

(2) That administrator while agent 
for decedent during her lifetime had 
converted no part of estate.—Arnold 
v. Cocanaugher, 186 S.W. 488, 170 
Ky. 712. 

(3) That deceased independent ex¬ 
ecutor had accounted for all funds 
coming into his hands.—Maxwell’s 
Unknown Heirs v. Bolding, Tex.Civ. 
App., 36 S.W. 2d 267. 

(4) Other matters. ■ 

Ky.—Lay v. Lay, 255 S.W. 1054, 201 
Ky. 93. 

Tex.—Cox v. Windham, Civ.App., 10 
S.W.2d 136, error refused. 

Va.—Harris v. Citizens Bank & Trust 
Co., 200 S.E. 652, 172 Va. 111. 

24 C.J. p 961 note 17, p 962 notes 19, 

21 , 22 . 

66. Evidence held insufficient to 
show 

(1) Conspiracy.—In re Kamrath's 
Estate, 206 N.W. 770, 114 Neb. 230. 

(2) Fraud. 

D.C.—Darling v. Birney, 297 F. 1011, 
54 App.D.C. 318. 

Wash.—Veysey v. Veysey, 151 P. 
39, 86 Wash. 553. 

(3) Settlement with decedent of a 
claim.—McClure v. Anchor Roller 
Mills, 99 S.W. 221, 30 Ky.L. 509. 

(4) Other matters. 

Ark.—Walker v. Norton, 135 S.W. 

2d 315, 199 Ark. 593. 

Iowa.—In re Evans' Estate, 232 N.W. 
72, 212 Iowa 1. 
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be held to have notice as to the contents of the re¬ 
turns filed by the executor as required by law. 67 An 
accounting proceeding is not invalidated by the fact 
that witnesses were uncertain as to events, involved 
in the accounting, which occurred many years pre¬ 
viously. 68 The mere fact that certain notes were 
listed in the inventory as assets of the estate is not 
conclusive proof of the receipt of the proceeds 
thereof by the executor. 69 In a creditor’s bill 
against an administrator, when it is found on a ref¬ 
erence to ascertain the debts that the fund is suf¬ 
ficient to pay such debts, a judgment against the 
administrator, or the admission of the debt, is taken 
as full proof, for the reason that the other credi¬ 
tors are not interested in the matter. 70 Where ev¬ 
idence is conflicting as to whether an administrator 
paid a claim out of the estate funds or with his own 
money, a finding that estate funds were used for that 
purpose will not be disturbed. 71 Where, in an ac¬ 
tion by an administrator for a settlement of his in¬ 
testate’s estate and seeking to recover of defendant 
certain property which he alleged belonged to the es¬ 
tate, defendant admitted that the property once be¬ 
longed to decedent, but alleged that he purchased it 
from him for a valuable consideration a short time 
before his death, evidence tending to show a gift 
of the property by decedent to defendant’s wife 
failed altogether to sustain the allegations of the 
answer. 72 

f. Trial, Hearing, and Determination 

The court is vested with a reasonable discretion as 
to whether it will order an accounting. 

The court has a reasonable discretion as to wheth¬ 
er it will order an accounting, 73 and, in determin¬ 


ing whether there has been a sufficient accounting, 
the court should consider all the surrounding facts 
and circumstances. 74 An order in a suit for ac- 
accounting and discovery limiting the time for the 
taking of testimony has been held not to be an abuse 
of discretion where there is no showing that there 
was any deprivation of the right to offer further 
testimony. 75 In an action against an administrator 
and another, beneficiaries under the will, for the ad¬ 
ministrator’s failure to account for notes executed 
by him to the testator, the only issue being as to 
whether testator had given the notes to the admin¬ 
istrator’s codefendant, the question of value was im¬ 
material, and it was not error for the court in its 
instructions to assume that they were worth their 
face value. 76 In a suit by the heirs against an ad¬ 
ministratrix de bonis non and her surety, it has been 
held that the chancellor should require the admin¬ 
istratrix to come into court personally and answer 
the bill under oath, and file an inventory and ac¬ 
count for items coming into her hands. 77 

A recovery in a suit to compel a temporary ad¬ 
ministrator to account must be in accordance with 
the relief sought in the pleadings. 78 

Dismissal. On the failure of plaintiffs to offer 
proof entitling them to an accounting, a suit for an 
accounting may be dismissed. 79 Where no question 
as to the sufficiency of the petition was ever sub¬ 
mitted to the court, or even raised on the record, it 
was error to dismiss the petition pending a motion 
for a reference to a master commissioner. 80 Where 
accounts involved in the settlement of an estate are 
in confusion, and the evidence as to them conflict¬ 
ing, the court may refuse to adjust the accounts and 


N.Y.—In re Frame’s Estate, 284 N.Y. 
S. 153, 245 App.Div. 675-^Matter 
of McDowell, 163 N.Y.S. 164, 97 
Misc. 306, reversed on other 
grounds 164 N.Y.S. 1024, 178 App. 
Div. 243. 

24 C.J. p 961 note 15. 

€7. Ga.—Darnell v. Tate, 170 S.E. 
63, 177 Ga. 279. 

68 . Ark.—Walker v. Norton, 135 S. 
W.2d 315, 199 Ark. 593. 

69. Tex.—Maxwell’s Unknown Heirs 
v. Bolding, Civ. App., 36 S.W.2d 
267. 

70. N.C.—Overman v. Grier, 70 N.C. 
693. 

71. Cal.—Sanguinetti v. Gianelli, 61 
P. 1106, 6 Cal.Unrep.Cas. 489. 

72. Ky.—Buford v. Shinkle, 12 Ky. 
D. 686. 

73. Pa.—Liightner’s Estate, 22 A. 
808, 144 Pa. 273—Greenwald’s Es¬ 
tate, 25 Fa.Dist. 684. See In re 
Strauss’ Estate, 28 North.Co. 304. 


74. Tex.—Maxwell's Unknown Heirs 
v. Bolding, Civ.App., 36 S.W.2d 267. 

75. Fla.—Grant v. Amiker, 162 So. 
712, 120 Fla. 356. 

76. Tex.—Crawford v. Hord, 89 S. 
W. 1097, 40 Tex.Civ.App. 352. 

77. Miss.—Hayes v. Holman, 144 
So. 690, 165 Miss. 494. 

78. Failure to obtain possession 

Permanent administratrix suing 
temporary administrator for account¬ 
ing on basis that he possessed as¬ 
sets could not recover for adminis¬ 
trator's failure to obtain possession 
of property.—Roberson v. Smith, 167 
S.E. 305, 46 Ga.App. 164. 

79. Miss.—Duke v. Stone, 170 So. 
675, 177 Miss. 142. 

Dismissal proper 

Where, in a suit by testator’s 
grandchildren against the executrix 
of the estate of testator’s widow 
for settlement of his estate and a 
division of his personal property 

998 , 


between the grandchildren, on the 
theory that his will passed only 
a life estate to his widow, it ap¬ 
peared on demurrer that testator had 
no personal property at the time of 
his death, and that there was there¬ 
fore no estate to settle, the suit was 
properly dismissed.—Voss v. Cook, 
147 S.W. 757, 149 Ky. 18. 

Effect as to surety 

In a suit to compel administrator 
to account, in which surety was 
joined, where surety, after demurrer 
was overruled, answered, and com¬ 
plainants replied, and cause was 
docketed and set for hearing, it was 
held that an issue of fact was joined 
which was settled adversely to com¬ 
plainant by dismissal of suit against 
administrator, and complainants were 
not entitled to judgment pro confesso 
against surety for want of timely 
appearance.—Bowles v. Bowles, 126 
S.E. 49, 141 Va. 35. 

SO. Ky.—Courts v. Courts, 6 Ky.L. 

523. 
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leave the parties where by their manner of dealing 
they have placed themselves. 81 

Reference. Where a good plea in bar of an ac¬ 
counting has been interposed, it is improper to or¬ 
der a reference until such plea has been disposed 
of. 82 

g. Judgment or Decree, and Enforcement There¬ 
of 

The court will proceed to give the parties before it 
complete relief. 

In a proceeding in equity to compel an executor 
or administrator to account, the court will proceed 
to give the parties before it full relief in reference 
to the subject matter of the suit. 83 A court of or¬ 
dinary has been held to have jurisdiction in a lega¬ 


tee’s citation for settlement against the executor, to 
render judgment against another legatee under the 
same will colluding with the executor in defrauding 
petitioner. 84 Where a petition for accounting seek¬ 
ing final relief is unsupported by evidence, it has 
been held that plaintiff by proceeding to trial on the 
merits waived his right to interlocutory relief. 80 

A decree against an administrator who has re¬ 
signed, rendered in favor of “the present adminis¬ 
trator de bonis non,” is void when there is no such 
administrator in existence. 86 A final decree should 
not be rendered in favor of one of complainants as 
guardian ad litem of a certain person where such 
person is not a party and is not shown to have any 
interest in the estate. 87 In a suit by a part of the 


81. Ky.—Taylor v. Roulstone, 60 S. 
W. 867, 61 S.W. 354, 22 Ky.L. 1515. 

Va.—Lightner v. Speck, 28 S.E. 326. 

82. N.C.—Jones v. Wooten, 49 S.E. 
915, 137 N.C. 421. 

83. Ga.—Robinson v. Georgia Sav. 
Bank & Trust Co., 196 S.E. 395, 
185 Ga. 688. 

Bond 

Equity in proceeding to compel ac¬ 
counting by executrix has jurisdic¬ 
tion to require executrix to give bond. 
—Calbeck v. Herrington, 152 S.E. 53, 
169 Ga. 869. 

Cancellation of deed 

In a proceeding for an accounting 
it has been held that a devisee was 
not entitled to have a deed convey¬ 
ing his interest in the estate can¬ 
celed.—In re Smith's Estate, 83 P.2d 
333, 103 Colo. 91. 

Directing payment 

Whe"e on a bill by a creditor 
against an executor and the legatees 
there is a dispute between the ex¬ 
ecutor and the legatees as to wheth¬ 
er he should pay the creditor without 
contribution from them, he will be 
decreed to pay the debt from his own 
goous and left to his remedy at law 
against the legatees, where it ap¬ 
pears that he has paid them enough 
to satisfy the debt.—Sampson v. 
Payne, 5 Munf. 176, 19 Va. 176. 
Persons not parties 

Where testator gave a certain sum 
to his niece to be put out at inter¬ 
est, the interest to be paid to her 
annually during the lifetime of her 
husband and at his death, should she 
outlive him, the principal to be paid 
to her, and the executor of the tes¬ 
tator paid the interest to the niece 
until his death, and the administra¬ 
tor of the executor paid to the ad¬ 
ministrator de bonis non of the tes¬ 
tator the sum given to the niece in 
Confederate money, and thereafter 
the niece died leaving her husband 
surviving, it was held, in a suit by 
the husband and others for a settle¬ 
ment in which the administrator de 


bonis non of the testator was not a 
party, that it was error to direct 
an inquiry as to what he had done 
with the Confederate money paid to 
him by the administrator of the ex¬ 
ecutor, but the decree against the 
administrator of the executor should 
be without prejudice to his right 
to proceed against the administrator 
de bonis non for an accounting.— 
Stark v. Lipscomb, 29 GratL 322, 70 
Va. 322. 

Removal 

(1) Where the petition contains a 
demand for an accounting and the 
removal of the administrator, the 
judgment may validly decree his re¬ 
moval, and that he shall pay a cer¬ 
tain sum of money for which he is 
liable to the estate.—Gray v. Wad¬ 
dell, 33 La.Ann. 1021. 

(2) Where a petition by legatees 
and the answer involved questions of 
the removal of the executor, his lia¬ 
bility to account, and an accounting, 
it was proper for the court to take 
testimony on all these questions and 
decide them by one decree.—Stevens 
v. Ottawa Prob. Judge, 121 N.W. 477, 
156 Mich. 526. 

Setting aside conveyance and direct¬ 
ing sale 

Where plaintiff furnished part of 
the money to purchase land and make 
improvements thereon, the title be¬ 
ing taken by plaintiff's sister, who 
thereafter conveyed to decedent, her 
mother, and plaintiff claimed that 
a note given her for the money was 
1 executed by decedent, while defend¬ 
ants claimed that the sister execut¬ 
ed it, and the land was all the sis¬ 
ter had that was subject to her debts, 
and under the express provisions of 
the statute, the conveyance was void 
as to her creditors, although valid 
as between the parties thereto, it was 
held, in an action by plaintiff as cred¬ 
itor to settle decedent's estate, mak¬ 
ing the latter’s executor and her dev¬ 
isees, including the sister, parties 
defendant, that the court should 
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have adjudged the conveyance void, 
in so far as it affected plaintiff’s 
right to subject the land to her debt, 
and to that end should have decreed 
a sale of the property, it being in¬ 
divisible.—Heckling v. Gehring, 100 
S.W. 824, 30 Ky.L. 1198. 

Setting aside judgment 

On a petition for accounting, it has 
been held that the court could set 
aside a judgment obtained by fraud 
which might be interposed as a bar. 
—Jordan v. Harber, 157 S.E. 652, 172 
Ga. 139. 

Share of legatee 

In a proceeding by a residuary leg¬ 
atee against the executor for an ac¬ 
counting, where it was impossible to 
determine whether grandchildren, 
whose father was indebted to the es¬ 
tate, would be entitled to share as 
residuary legatees until a child of 
the debtor’s son became of age, a 
determination of the proportionate 
share to which plaintiff legatee was 
entitled, prior to such time, was er¬ 
ror.—Robinson v. Georgia Sav. Bank 
& Trust Co., 196 S.E. 395, 185 Ga. 
688 . 

Where chancery court having full 
control and authority to grant in¬ 
quiry into decedent’s estate conducts 
an inquiry, court may require to be 
done whatever is required by the 
law in justice to the parties.—New¬ 
som v. Federal Land Bank of New 
Orleans, 185 So. 595, 184 Miss. 318. 

84. Objection that superior court on 
appeal was without jurisdiction, hav¬ 
ing no higher jurisdiction than the 
ordinary, was held without merit, in 
view of text holding.—Adams v. 
Bishop, 163 S.E. 148, 174 Ga. 420. 

85. Tex.—Ray v. Fowler, Civ.App., 
144 S.W.2d 665, error dismissed, 
judgment correct. 

86 . Ala.—Julian v. Woolbert, 81 So. 
32, 202 Ala. 530—Martin v. Atkin¬ 
son, 18 So. 888, 108 Ala. 314. 

87. Ala.—McKenzie v. Matthews, 44 
So. 958, 153 Ala. 437, 
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distributees and heirs at law of an intestate against 
his administrator, the court has power, after deter¬ 
mining the fund due from the administrator, to de¬ 
cree the separate sums due from such fund to the 
several distributees of the estate, although many of 
such distributees were not named as complainants in 
the bill. 88 

Where the sureties of an administrator are made 
parties and duly notified, the judgment should be 
rendered against the administrator and the sure¬ 
ties. 89 In a proceeding by an administrator de bonis 
non against the sureties on the bond of the former 
administratrix to settle her account, it has been held 
error to direct a judgment against the sureties for 
the amount necessary to pay the debts of the es¬ 
tate, the probate court not having general equitable 
jurisdiction with power to grant full relief, but only 
such as relates to the administration of the estate. 90 

A decree in a suit to settle decedent’s estate, 
adopting certain specific portions of the commis¬ 
sioner’s report, directing the payment of certain 
specified debts and a partial distribution of the as¬ 
sets of the estate among the legatees, requiring such 
legatees to give refunding bonds, and recommitting 
the cause to a master to take a further account and 
not confirming the report, is not a final decree, such 
as to preclude a creditor from thereafter coming in¬ 
to the cause and asserting a demand against the es¬ 
tate. 91 

A decree against an executor and his sureties and 
their personal representatives in favor of the testa¬ 
tor’s legatees and creditors, in a suit for the settle¬ 
ment and distribution of the estate, is conclusive on 
the question whether or not a claim asserted in such 
suit was barred by the statute of limitations. 92 
Where a bill by an executor to administer the as¬ 


sets for the payment of decedent’s debts states that 
a person named claims a debt against the estate, and 
makes such person a formal party, if he does not 
appear, and if a decree is made not allowing his 
debts, and subjecting the land of the estate to the 
payment of other debts, such person is concluded 
by the decree. 93 A decree surcharging adminis¬ 
trator’s executors with moneys of administrator’s 
decedent is binding on the administrator’s legatees, 
even though they are not parties to the accounting 
proceeding. 94 

Stay of other actions or proceedings pending ac¬ 
counting. After equity has taken jurisdiction of 
the settlement of an estate and of the accounting of 
the executor or administrator, proceedings by him 
to settle an account in the probate court are of no 
effect; 95 and after a bill has been filed against an 
executor or administrator he cannot at the same 
time be proceeded against at law 96 or in the surro¬ 
gate’s court 97 for the same purpose. It has been 
held, however, that an action to determine a matter 
connected with an accounting, which action is pend¬ 
ing in another court, need not suspend proceedings 
in the surrogate’s court. 98 A decree for an account 
in one creditor’s suit operates as a suspension of all 
other pending suits, for the other creditors • may 
come in under the decree 99 inasmuch as the account 
is for the benefit of all. 1 From the date of the de¬ 
cree an injunction will be granted as a matter of 
course on motion of either party 2 and on due dis¬ 
closure of assets 3 to stay all proceedings of any 
creditor at law; 4 but an injunction will not issue 
until an account has been decreed. 5 

Execution. A decree against the executor or ad¬ 
ministrator for the payment of money is enforce¬ 
able by execution against his goods, 6 not against the 


88 . Ala.—Thornton v. Tison, 10 So. 
639, 95 Ala. 589. 

89. Mo.—State v. Canterbury, 101 S. 
W. 678, 124 Mo.App. 241. 

Entry of general appearance 

The surety on bond of administra¬ 
tor with will annexed having entered 
general appearance in action against 
principal and surety for accounting 
at hearing on objection to principal’s 
final report, court was authorized 
to enter judgment against surety.— 
In re Kenney’s Estate, 72 P.2d 27, 
41 N.M. 576, 113 A.L.R. 403, 

90. Or.—In re Murray, 107 P. 19, 
56 Or. 132. 

91. Va.—Turk v. Ritchie, 52 S.E. 339, 
104 Va. 587. 

98. Va.—Smith v. Moore, 46 S.E, 
326, 102 Va. 260. 

93. W.Va.—Trail v. Trail, 49 S.R 
431, 56 W.Va. 594. 


94u Ky.—Schott v. Schott’s Ex’r, 149 
S.W.2d 782, 286 Ky. 208. 

N.Y.—In re Menahan's Ex’rs, 229 N. 

Y.S. 706, 224 App.Div. 139. 

95. Ala.—Pearson v. Darrington, 21 
Ala. 169. 

Ky.—Wood v. Lee, 5 T.B.Mon. 50— 
Saunders v. Saunders, 2 Litt. 314. 
98. N.Y.—Valentine v. Farrington, 2 
Edw. 53. 

97. N.Y.—Matter of De Pierris, 29 
N.Y.S. 360, 79 Hun 279. 

98. N.Y.—People v. Rollins, 33 Hun 
47. 

99. Va.—Paxton v. Rich, 7 S.E. 531, 
85 Va. 378, 1 L.R.A. 639. 

24 C.J. p 963 note 53. 

I. Md.—Boyd v. Harris, 1 Md.Ch. 
466. 

N.Y.—Hazen v. Durling, 2 N.J.Eq. 
133—Thompson v. Brown, 4 Johns. 
Ch. 619. 


2. Md.—Boyd v. Harris, 1 Md.Ch. 
466. 

N.Y.—Rogers v. King, 8 Paige 210. 

3. Md.—Boyd v. Harris, 1 Md.Ch. 
466. 

N.Y.—Thompson v. Brown, 4 Johns. 
Ch. 619. 


4. Md.—Boyd v. Harris, 1 Md.Ch. 
466. 

N.Y.—Rogers v. King, 8 Paige 210— 
Thompson v. Brown, 4 Johns.Ch. 
619. 

Va.—Duerson v. Alsop, 27 Gratt. 229, 
68 Va. 229. 

5. N.Y.—Mactier ^ v. Lawrence, 7 
Johns.Ch. 206. 

24 C.J. p 963 note 58. 

8 - Mass.—Taft v. Stow, 54 N.E. 506, 
174 Mass. 171—Tyler v. Brigham, 9 
N.E. 750, 143 Mass. 410. 

24 C.J. p 963 note 59. 


1000 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 849 


goods and chattels of decedent. 7 When judgment is 
obtained against the personal property of decedent, 
the execution should not run against his personal 
representatives. 8 No execution can be issued on a 
void decree. 9 Execution may be ordered against an 
administrator personally if he makes a vague and 
insufficient answer to a rule taken by creditors 
whose claims have been fixed by a final judgment 
on the administrator’s account. 10 

h. Costs and Counsel Fees 

The allowance of costs and counsel fees usually rests 
in the sound discretion of the court. 

Since it is the right of the persons who are bene¬ 
ficiaries of the estate to have an account and set¬ 
tlement from the administrator they cannot be com¬ 
pelled to pay the costs incurred in settling the es¬ 
tate, 11 but costs are sometimes allowed against an 
executor or administrator who has neglected his 
duty. 12 It has also been held proper to allow 
costs to neither party as against the other, 13 and 
in a proper case costs may be paid out of the 
estate. 14 Where plaintiff was held not to be en¬ 
titled to as comprehensive an accounting as he 
sought, although held to be entitled to an ac¬ 
counting, it has been held not to be improper to di¬ 
vide the costs between the parties. 15 Where a 
court’s order assessing all costs previously incurred 


in an action by heirs against an administrator 
against such heirs, as a condition to setting aside a 
dismissal of the action for the heirs’ failure to pros¬ 
ecute, was not set aside or appealed from, the court 
had no power after the term to adjudge such costs 
against the administrator. 16 

The executor of a deceased executor cannot be 
personally charged with the costs of a proceeding 
to compel him to account as to the estate of which 
his testator was executor, where he had received no 
property as executor and has been guilty of no mis- 
appropriation of funds or wrongdoing. 17 

Where the validity and amount of a deed of trust 
lien, executed by decedent, is in no way questioned 
in a suit by the administrator to administer the es¬ 
tate, and the beneficiary is merely a nominal party 
to the suit, costs should not be charged against the 
beneficiary greater than the expenses of the sale of 
the trust property. 18 

Counsel fees. The allowance of counsel fees rests 
largely in the discretion of the trial court. 19 Where 
it is the duty of the executor to account or settle, 
the fees of attorneys employed by the representa¬ 
tives to resist an accounting or settlement should 
not be paid out of the estate. 20 Fees of counsel for 
services rendered solely for the benefit of a legatee, 
distributee, or heir, 21 or one claiming to be such, 22 


7. Va.—Barr v. Barr, 2 Hen. & M. 
26, 12 Va. 26. 

24 C-J. P 964 note 60. 

8. N.T.—Olmsted v. Vredenburgh, 10 
How.Pr. 215. 

9. Ala.—Martin v. Atkinson, 18 So. 
888, 108 Ala. 314. 

10. La.—Stevens v. Stevens, 13 La. 
Ann. 416. 

11. Ky.—Ransdell v. Threlkeld, 4 
Bush 347. 

24 C.J. p 964 note 64. 

12. Tex.—Richardson v. McCloskey, 
Civ.App., 261 S.W. 801, reversed on 
other grounds, Com.App., 276 S. 
W. 680—Thomas v. Hawpe, 80 S. 
W. 129, 35 Tex.Civ.App. 311. 

13. Tenn.—Torbet v. McReynolds, 4 
Humphr. 215. 

14. W.Va.—Anderson v. Piercy, 20 
W.Va. 282. 

24 C.J. p 964 note 67. 

15. Ga.—Lane v. Tarver, 113 S.E. 
452, 153 Ga. 570. 

16. Tex.—Thomas v. Hawpe, 80 S. 
W. 129, 35 Tex.Civ.App. 311. 

17. N.Y.—Matter of Walton, 98 N. 
Y.S. 42, 112 ,App.Div. 176. 

18. Review 

Chancellor's direction that admin¬ 
istration costs be paid out of pro¬ 


ceeds of sale of realty may be re¬ 
viewed on appeal.—Mahan v. Bank 
of Pax, 155 S.E. 664, 109 W.Va. 595. 

19. Evidence of reasonableness 

Where question is raised on direct 
appeal trial court is without power 
to fix fee for administrator's attor¬ 
ney or to allow such fee in absence 
of evidence as to its reasonableness. 
—In re Wagner's Estate, 62 P.2d 
1186, 178 Okl. 384. 

Statute construed 

The phrase "to be paid out of the 
funds recovered before distribution," 
as used in the statute providing for 
allowance for expense and costs in 
actions for settlement of estates, nec¬ 
essarily implies that in such an ac¬ 
tion, although successful, and en¬ 
titling plaintiff to an allowance for 
his attorney, the allowance must 
be paid out of the "funds recovered," 
and the estate should not be taxed 
with such an allowance except to the 
extent of "funds recovered."—Gernert 
v. Liberty Nat. Bank & Trust Co. of 
Louisville, 145 S.W.2d 522, 284 Ky. 
575. 

Amount of fee to be allowed is ad¬ 
dressed to the sound discretion of 
the court.—Taylor v. Taylor, 4 S.W. 
2d 752, 223 Ky. 799. 

20. Ky.—Griggs v. Love, 13 Ky. 

L. 175. 


Tenn.—Williams v. Thornton, 22 S.W. 
2d 1041, 160 Tenn. 229. 

21. Ky.—Hood v. Maxwell, 66 S.W. 
276, 23 Ky.L. 1791. 

Conditional estate 

Fee of attorneys for legatee's 
guardian, for services in opposing 
will contest and for instituting suit 
to settle estate, cannot be paid out 
of legatee’s conditional estate with¬ 
out protecting persons who might 
acquire estate from being charged 
with fee.—Hart v. Hardin, 290 S.W. 
475, 217 Ky. 660. 

Fruitless litigation 

Where heirs in action in equity 
against intestate's administrator and 
other heirs to compel the inclusion in 
inventory of personal assets of es¬ 
tate of certain pieces of jewelry, 
which intestate had given to certain 
heirs during her lifetime, were fully 
aware of the facts, clearly demon¬ 
strating that action would inevitably 
prove fruitless, the heirs bringing 
the action were not entitled to an 
allowance of attorney fees under 
statute dealing with expense and 
costs in actions for the settlement 
of estates.—Gernert v. Liberty Nat. 
Bank & Trust Co. of Louisville, 145 
S.W.2d 522, 284 Ky. 575. 

22. N.J.—Sparks v. Ross/ 88 A. 214, 
82 N.J.Eq. 121. 
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or a creditor who brings an action for a settle¬ 
ment, 23 will not be paid out of the estate, although 
it has been held that counsel fees will be allowed 
where the action results in benefit to all the lega¬ 
tees, 24 or to the estate, 25 or was prosecuted by one 
of the heirs for the benefit of all. 26 It has been 
held that the court has jurisdiction to rule the ad¬ 
ministrator to pay to the attorney for devisees a 
proper compensation for his services rendered to 


them and at their instance in an action brought by 
the administrator against them for a settlement. 27 
In a suit for accounting and other relief where com¬ 
plainant was only partially successful, allowance of 
attorney’s fees for either party has been denied. 28 
An allowance of attorney’s fees to persons who were 
without interest in the property and who were not 
made parties to the litigation by any act of com¬ 
plainant will be denied. 23 


C. CHARGES AND CREDITS 


§ 850. Charges 

A personal representative is chargeable with all as¬ 
sets of the estate coming into his hands, for all culpa¬ 
ble losses sustained, and for ail personal profits he has 
made from his dealings with the property of the es¬ 
tate. 

In his account the representative should be 
charged with moneys and other assets of the estate 
which he has received, 30 although they are not in¬ 
cluded in the inventory, 31 as where they have been 
received since the filing of the inventory, 32 but he 
cannot be charged in his account with money or 
property received or held by him otherwise than in 
his fiduciary capacity as the representative of de¬ 


cedent, 33 or which, although received by him in his 
fiduciary capacity, does not belong to the estate by 
reason of the failure of the condition on which it 
was received, 34 or with money or property which, 
although in decedent’s possession at the time of his 
death, really belonged to the representative, 35 or 
was never the property of decedent. 36 Neither can 
he be charged with property which has never been 
in his possession or control or admitted by him to 
be available assets. 37 

The representative should in the first instance be 
charged with assets at their inventoried or appraised 
value; 38 but such charge is not conclusive of his li- 


23. Ky.—Lay v. Lay, 255 S.W. 1054, 
201 Ky. 93. 

24 C.J. p 964 note 74. 

24. Pa.—Wooten’s Estate, 21 Pa. 
Dist. 1035. 

25. Ky.—Smith v. Graham. 118 S.W. 
2d 194, 274 Ky. 144—Taylor v. Tay¬ 
lor, 4 S.W.2d 752, 223 Ky. 799— 
Fischer v. Lange, 228 S.W. 684, 190 
Ky. 699—McCain v. McCain, 180 S. 
W. 56, 167 Ky. 115. 

Where executor would not settle, 
and there were other creditors be¬ 
sides the widow, the allowance of a 
part of her attorney’s fee out of the 
estate was proper, since her suit to 
compel settlement was for the ben¬ 
efit of the estate.—Oster’s Ex’r v. 
Ohlman, 219 S.W. 187, 187 Ky. 341. 
Who representing estate 

In allowing attorney’s fees, the 
court does not look so much to who 
is representing the executor as it 
does to who is representing the es¬ 
tate.—Traughber v. King, 32 S.W. 
2d 8, 235 Ky. 658. 

26. Ky.—Griggs v. Love, 13 Ky.L. 
175. 

27. Ky.—Adams v. Landrum, 9 Ky. 
L. 287. 

23. Mich.—Block v. Schmidt, 296 N. 

W. 698, 296 Mich. 610. 

.N.J.—Brengel v. O’Toole, 143 A. 361, 
103 N.J.Eq. 339, reversing 139 A. 
428, 101 N.J.Eq. 449, and revers¬ 
ing 140 A. 28, 102 N.J.Eq. 178. 

29* N.J.—Brengel v. O’Toole, supra. 
2D. Ind.—Security Trust Co. v. Ja- 


qua, 150 N.E. 418, 85 Ind.App. 234, 
rehearing denied 152 N.E. 298, 85 
Ind.App. 234. 

Ky.—Taylor v. Taylor’s Ex'rs, 277 
S.W. 278, 211 Ky. 309. 

N\Y.—In re Colliton’s Estate, 271 N. 

Y.S. 163, 150 Misc. 616. 

24 C.J. p 964 note 79. 

Debt due representative 

An executor, presenting no claim 
against testatrix’ estate for money 
due him from testatrix, was proper¬ 
ly charged by probate court with 
amount of cash, received by him as 
special administrator of estate pend¬ 
ing determination of will contest and 
as executor thereof, in excess of 
sum reported by him, and balance 
I due as estate’s interest in note held 
by him in trust as security for mon¬ 
ey advanced by him to testatrix, 
without deduction of amount due 
executor from testatrix.—In re 
Wear’s Estate, Cal.App., 113 P.2d 
732. 

Assessment of surcharge 

(1) The probate court had juris¬ 
diction to order that surcharge be 
assessed against allowances previ¬ 
ously made to executor out of assets 
with which executor stood charged 
under the inventory.—Brown v. 
Schreckler, 100 P.2d 741, 151 Kan. 
724. 

(2) If administrator fails to ac¬ 
count for assets coming into his 
hands, they may be charged against 
his share of estate.—Maxwell's Un¬ 
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known Heirs v. Bolding, Tex.Civ. 
App., 36 S.W.2d 267. 

31. Mont.—In re Connolly's Estate, 
235 P. 408, 73 Mont. 35. 

24 C.J. p 965 note 80. I 

32. N.Y.—In re Jones, 1 Redf.Surr. 
263. 

24 C.J. p 965 note 81. 

33. Iowa.—In re Tracy’s Estate, 299 
N.W. 884. 

N - Y -—re Stein’s Estate, 289 N.Y. 

S. 226, 248 App.Dlv. 823, 

24 C.J. p 965 note 82. 

34. Pa.—Crawford's Estate, 10 Pa. 
Super. 587. 

35. Pa.—Bracken's Estate, 32 Pa. 
Co. 215. 

24 C.J. p 965 note 84. 

36. N.Y.—In re Wagner’s Estate, 13 
N.Y.S.2d 66, 257 App.Div. 972. 

37. Ky.—Taylor v. Taylor’s Ex'rs, 
277 S.W. 278, 211 Ky. 309. 

Tex. Richardson v. McCloskey, 276 
S.W. 680, reversing, Civ.App., 261 
S.W. 801. 

24 C.J. p 965 note 85. 

38. Mich.—Heap v. Heap, 242 NW 
252, 258 Mich. 250. 

Tenn.—Flanigan v. Landmon, 8 Tenn. 
App. 361. 

24 C.J. p 965 note 86. 

Probable value of diamond ring, 
belonging to deceased at time of 
death and surcharged to executor, on 
which executor had borrowed money, 
and which was in his wife’s pos¬ 
session, will be arbitrarily assessed 
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ability for that amount, 39 and if such assets have 
actually realized more 40 or, without fault or negli¬ 
gence on the part of the representative, less, 41 the 
representative is accountable for the amount so real¬ 
ized. Executors filing a joint account are properly 
surcharged with money due the estate by one of 
them. 42 

The representative should not be charged more 
than once with the same item, 43 nor can he be sur¬ 
charged with certain items without being given an 
opportunity to be heard and produce evidence as to 
the propriety of such surcharge; 44 but he may be 
required to charge himself with amounts which have 
been improperly credited; 45 and items for which 
credit is unjustly claimed on an intermediate ac¬ 
counting may be surcharged, without awaiting a 
final accounting. 46 Where a testator directs his ex¬ 
ecutor to sell certain property or rights, the execu¬ 
tor cannot be surcharged with an additional amount 
which he could have obtained by exceeding his 
powers under the will. 47 An administrator who 


pays out money under an order of the county court 
cannot be personally charged with reimbursement 
of it, in the absence of evidence that the order was 
obtained by fraud, and that he had guilty knowledge 
thereof. 48 It has been held that a surcharge against 
the personal representative must be limited to the 
'amount necessary to make good legacies of object¬ 
ing legatees. 49 

Debts of representative to decedent are charge¬ 
able in his account 50 as cash, 51 although he may 
contest the indebtedness. 52 

Property not delivered . An administrator is 
chargeable in his annual account with property 
which he, as lessee under a lease with his intestate, 
agreed to deliver to him at a certain time, where he 
failed to make such delivery to himself as adminis¬ 
trator. 53 

Losses. Where culpable loss occurs, the repre¬ 
sentative should be required to debit himself with 
the amount, 54 and a payment or expenditure made 


with opportunity to accountant to 
produce further testimony as to val¬ 
ue.—In re Oliver's Estate, 129 A. 434, 
3 N.J.Misc. 453. 

Maturity value of "bonds 
N.Y.—In re Phetteplace’s Estate, 6 
N.Y.S.2d 845. 

39. Iowa.—In re McClellan’s Estate, 
183 N.W. 398, 192 Iowa 384, peti¬ 
tion overruled 184 N.W. 749, 192 
Iowa 384. 

Mich.—Heap v. Heap, 242 N.W. 252, 
258 Mich. 250. 

24 C.J. p 965 note 87. 

40. N.J.—Hunt v. Smith, 43 A. 428, 
58 N.J.Eq. 25. 

24 C.J. p 965 note 88. 

41. Pa.—In re Wood’s Estate, 115 A. 
865, 272 Pa. 8—In re Greenhouse’s 
Estate, 57 Montg.Co. 360. 

24 C.J. p 965 note 89. 

Returned check 

In action to surcharge settlement 
of executors, one of whom was agent 
of deceased, charging agent with 
check which was returned was im¬ 
proper.—Taylor v. Taylor's Ex’rs, 277 
S.W. 278, 211 Ky. 309. 

42. Pa.—In re Bierly, 81 Pa. 419. 
Money already paid 

In action to surcharge settlement 
of executors, one of whom was agent 
of deceased, charging executor for 
sum which, although included in 
agency statement, had been paid, was 
improper.—Taylor v. Taylor’s Ex’rs, 
277 S.W. 278, 211 Ky. 309. 

43. Ala.—Boyte v. Perkins, 99 So. 
652, 211 Ala. 130. 

Mo.—In re Flynn’s Estate, App., 142 
S.W.2d 1069. 

24 C.J. p 965 note 91. 

Copyright not sold 

Surcharging widow executrix with 


sum at which auditor evaluated 
copyright which had belonged to tes¬ 
tator was error where widow had not 
disposed of royalty right, since roy¬ 
alty right was asset of estate and 
residuary legatees were entitled only 
to same asset.—In re Foster’s Es¬ 
tate, 187 A. 399, 324 Pa. 39. 
Mortgage and bonds taken in pay- 
ment 

Where Home Owners Loan Corpo¬ 
ration bonds received by executor in 
payment of mortgage were not in 
executor’s possession at time of his 
death, his estate should he sur¬ 
charged only with the face value of 
the missing bonds, since the bonds 
took the place of the mortgage and 
deceased executor’s estate could not 
be surcharged with both the bonds 
and the mortgage.—In re Huber's 
Will, 18 N.Y.S.2d 757, 259 App.Div. 
226, affirmed 30 N.E.2d 603, 284 N.Y. 
654. 

44. Okl.—Wilson v. American Sure¬ 
ty Co. of New York, 86 P.2d 288, 
184 Okl. 183. 

24 C.J. p 965 note 92. 

45. Ky.—Taylor v. Taylor’s Ex'rs, 
291 S.W. 27, 218 Ky. 187. 

Mo.—In re Flynn’s Estate, App., 142 
S.W.2d 1069. 

N.Y.—In re Ebenstein’s Estate, 190 
N.Y.S. 764, 116 Misc. 543. 

Wash.—In re Fetterman’s Estate, 48 
P.2d 638, 183 Wash. 410. 

24 C.J. p 965 note 93. 

Premature withdrawal of commis¬ 
sions 

Money drawn by administratrix out 
of estate funds on account of pro¬ 
spective commissions before allow¬ 
ance thereof is proper surcharge.— 
In re McKee's Estate, 265 N.Y.S. 47, 
147 Misc. 889. 


Quitclaim deed 

Quitclaim deed signed by infant 
distributee did not prevent surcharg¬ 
ing administrator’s account with dis¬ 
tributee’s intestate share.—In re 
Ferrara’s Estate, 260 N.Y.S. 758, 145 
Misc. 705. 

46. Pa.—Calhoun’s Estate, 34 Pa.Co. 
555—Pelham’s Estate, 9 Kulp 347. 

47. Pa.—Allshouse’s Estate, 23 Pa. 
Super. 146. 

48. Neb.—Weeke v. Wortmann, 120 
N.W. 933, 84 Neb. 217. 

49. N.Y.—In re Ellensohn’s Estate, 
16 N.Y.S.2d 247, 258 App.Div. 891— 
In re Sullivan’s Estate, 30 N.Y.S.2d 
954, 177 Misc. 570, reversed on oth¬ 
er grounds 34 N.Y.S.2d 503, 264 
App.Div. 65—In re Stumpp's Es¬ 
tate, 274 N.Y.S. 466, 153 Misc. 92. 

Failure to object as waiver of right 
to share see infra § 888. 

50. Cal.—In re Chamberlain’s Es¬ 
tate, 112 P.2d 934, 44 Cal.App.2d 
193, denying rehearing 112 P.2d 
53, 44 Cal.App.2d 193, prior opin¬ 
ion 109 P.2d 449. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 35. 

24 C.J. p 966 note 97. 

, 51. Ky.—Anspacher v. Utterback’s 
Adm'r, 68 S.W.2d 15, 252 Ky. 666. 
Wis.—In re Stubb's Will, 250 N.W. 

845, 213 Wis. 439. 

24 C.J. p 966 note 97. 

52. S.C.—Black v. White, 13 S.C. 37. 
24 C.J. p 966 note 98. 

53. Cal.—In re More, 54 P. 97, 121 
Cal. 609. 

54. Ga.—Kennedy v. Johnson, 7 S. 
E.2d 752, 61 Ga.App. 855. 

Nev.—In re Delaney's Estate, 171 P. 

383, 41 Nev. 384, L.R.A.1918D 1022. 
N.Y.—In re Wagner’s Estate, 13 N.Y. 
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by the representative improperly or without author¬ 
ity is a loss within this rule; 55 but where the loss 
was excusable he may leave the amount out of his 
account altogether, or, if it is charged to him, have 
a corresponding credit allowed. 56 A personal rep¬ 
resentative is not chargeable with a loss incurred by 
a receiver appointed in a suit to which the repre- 
esntative was not a party, 57 nor can an administra¬ 
tor be charged with the amount of an alleged unlaw¬ 
ful fee paid by the heirs where the amount thereof 
did not pass through his accounts. 58 

Personal profits. As any personal profit which 
the representative has made out of his dealings with 
the property of the estate belongs to the estate, see 
supra § 239, he is chargeable with such profits in his 
accounts. 59 

Realty; rents and profits. The representative is 
not as a rule properly chargeable in his account with 
the rent of his decedent’s realty, for if he takes 
charge of the realty without some testamentary or 
statutory authority and collects the rents he acts 
merely as agent of the heirs and does not bind him¬ 
self in his fiduciary capacity, or if he is a mere 
wrongdoer as against the heirs he is not amenable 


to the probate court; 60 but where any rents or 
profits are received by him in his fiduciary capacity 
he is of course chargeable therewith. 61 Where an 
administrator, who was also an heir, agreed with 
the other heirs that he should rent the lands and 
credit the proceeds on his account, he should charge 
himself with his share of the rent as well as that 
of the other heirs. 62 An executor who under a 
power in the will has sold mortgaged land of the 
estate to pay the debts, and in order to give a clear 
title has paid off the encumbrance with the proceeds 
of the sale, should in his account simply charge him¬ 
self with the balance. 63 Under an agreement be¬ 
tween the administrator and the heir of deceased 
that the administrator shall collect the rents of the 
real estate and pay debts of the estate with the pro¬ 
ceeds, also the costs of repairing and keeping the 
real estate in condition, he is to apply on the debts 
of the estate, and therefore to account for only the 
net income of the property as a whole, that within 
and without the state. 64 An administrator being en¬ 
titled to the possession of his decedent’s land only 
as assets for the payment of debts is not account¬ 
able for waste in his settlement, however he may 
be otherwise. 65 


S.2d 66, 257 App.Div. 972—In re 
Farrell’s Estate, 272 N.Y.S. 852, 152 
Misc. 118. 

Pa.—In re Long’s Estate, 17 A.2d 686, 
143 Pa.Super. 176. 

24 C.J. p 966 note 1. 

Rental value as determining market 
value 

Value of use of property could not 
alone be taken as standard for esti¬ 
mating market value in determining 
whether executor’s account should be 
'surcharged with loss on sale.—In re 
Barreiro’s Estate, 13 P.2d 1017, 125 
Cal.App. 153. 

Seduction of beneficial interest 
Testator’s widow, surcharged as 
executrix, jointly with coexecutor, 
with value of securities held by 
latter while market value thereof de¬ 
clined, held entitled to deduction 
of sums she would otherwise have 
received as beneficiary of third of 
residuary estate under will, and is 
not estopped to share in trust fund, 
income of which will directed execu¬ 
tors to pay widow and testator’s 
adopted daughters during widow’s 
life.—In re Junkersfeld’s Estate, 279 
N.Y.S. 4 81, 244 App.Div. 260, revers¬ 
ing 269 N.Y.S. 514, 150 Misc. 436, 
appeal dismissed 272 N.Y.S. 919, 242 
App.Div. 708, motion denied 291 N. 
Y.S. 159, 248 App.Div. 886. 

Decrease in value of corporate stock 
computed 

N.Y.—In re Auditore’s Estate, 240 N. 
Y.S. 502, 136 Misc. 664, affirmed In 
re Auditore’s Will, 250 N.Y.S. 902, 
233 App.Div. 740, appeal dismissed 


In re Parascandola, 178 N.E. 792, 
257 N.Y. 554. 

55. Pa.—In re White’s Estate, 22 Pa. 
Dist. & Co. 510, affirmed 185 A. 
589, 322 Pa. 85—In re Henry’s Es¬ 
tate, 18 Pa.Dist. & Co. 667, 15 Le¬ 
high Co.L.J. 140—In re Burtnick’s 
Estate, 18 Pa.Dist. & Co. 328—In 
re Zephus’ Estate, 18 Pa.Dist. & 
Co. 168, 13 Erie Co. 269, 45 York 
Leg.Rec. 205. 

24 C.J. p 966 note 2. 

Where no credit taken 

Court improperly surcharged ad¬ 
ministrator’s account for amount im¬ 
properly paid on a claim, where he 
did not take credit for it on ac¬ 
count.—Scroggins v. Osborn Co., 26 
S.W.2d 95, 181 Ark. 424. 

56. Ga.—Hosher v. Fitzpatrick, 91 S. 
E. 780, 146 Ga. 525. 

24 C.J. p 966 note 3. 

57. Ky.—Carpenter’s Adm’r v. De- 
moisey, 36 S.W.2d 27, 237 Ky. 628. 

53. Ky.—Denny’s Adm’r v. Den¬ 
ny's Heirs, 94 S.W.2d 978, 264 Ky. 
467. 

53. Kan.—Vincent v. Werner, 38 P. 

2d 687, 140 Kan. 599. 

N.J.—In re Jula’s Estate, 130 A. 

'733, 3 N.J.Misc. 9 76. 

N.Y.—In re Wechsler's Estate, 273 
N.Y.S. 968, 152 Misc. 564. 

24 ,C.J. p 967 note 5. 

60. Ala.—In re Adkins’ Estate, 197 
So. 19, 240 Ala. 103. 

N.H.—Weston v. Second Orthodox 
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Congregational Society, 110 A. 137, 
79 N.H. 245. 

24 C.J. p 967 note 6. 

61. Ala.—Miller v. Phillips, 178 So. 

531, 235 Ala. 298. 

24 C.J. p 967 note 7. 

Rent owing by distributee 

Where an executor is surcharged 
for failing to collect rent for real 
estate occupied by a distributee, 
that distributee should not partici¬ 
pate in the surcharge and his share 
will be awarded to the executor.— 
In re Rosenberger’s Estate, 56 
Montg.Co., Pa., 246. 

Not within jurisdiction of probate 
court 

Since the collection of rents is not 
a duty of the administrator of a 
solvent estate, he cannot be required 
to account for rents so collected, 
and his charging himself with such 
rents does not bring them within 
the jurisdiction of the probate court, 
to do which would render his bonds¬ 
men liable beyond their bond.—Wes¬ 
ton v. Second Orthodox Congrega¬ 
tional Society, 110 A. 137, 79 N.H. 
245. 

02. S.C.—Cauthen v. Cauthen, 49 S. 
E. 321, -70 S.C. 167. 

63. Ill.—Millard v. Harris, 10 N.E. 
387, 119 Ill. 185, affirming 17 Ill. 
App. 512. 

©4. N.H.—Mansfield v. Holton, 68 
A. 541, 74 N.H. 417. 

65. Ark.—Reynolds v. Canal & 

Banking Co. of New Orleans, 30 
Ark. 520. 
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Property received from decedent during his life¬ 
time. The representative may sometimes be charged 
with money or property received from decedent dur¬ 
ing his lifetime, where no transfer of title was in¬ 
tended; 66 but not where such money or property 
was received in payment of an indebtedness or it 
otherwise appears that it was intended to pass the 
title. 67 

Mere choses in action. The representative should 
not be charged with debts, choses in action, proceeds 
of sale, or the like, until he has received the mon¬ 
ey, 68 unless the amount has been lost through his 
negligence or lack of good faith in failing to col¬ 
lect. 69 

Interest. Where the circumstances are such as 
to warrant holding the representative liable for in¬ 
terest on funds of the estate, as shown supra §§ 209- 
216, such interest is properly made a charge against 
him in his account. 70 

Effect of charges in settlement; mistake. An ex¬ 
ecutor who in his settlement charges himself with 
assets is responsible therefor at the demand of heirs 
or creditors of the estate; 71 but a mistake in the 
account, in charging himself with items which he 


did not owe, or amounts which he did not receive, 
should be corrected on the settlement of the ac¬ 
count, 72 and an administrator who has improperly 
charged himself with the value of stock not con¬ 
stituting assets of the estate is entitled to withdraw 
the charge from his account. 78 

Trust property. Where the will created a trust 
and the executor set aside the amount stipulated, 
lending it on alleged insufficient security, without 
asking credit therefor in his account, the heirs were 
not entitled to complain that the security was inad¬ 
equate and have the executor charged therewith, 
since a final decree allowing the account would 
have charged him as trustee, and not as executor, 
so that the cestui, if the security was inadequate, 
could recover from him and not from the estate, and 
the heirs were therefore not interested. 74 

§ 851. Credits 

The personal representative is entitled to credit for 
all proper disbursements and for loss or depreciation of 
the assets not due to his negligence or bad faith. 

The representative should receive credit for all 
proper disbursements, as in the payment of claims 
or authorized expenditures; 75 and if the payment 


66. N.Y.—Matter of Pollock, 155 N. 
Y.S. 270, 91 Misc. 471. 

24 C.J. p 967 note 12. 

67. Pa.—Hughes’ Estate, 19 Pa.Su- 
per. 534. 

24 C.J. p 967 note 13. 

68. N.C.—Gay v. Grant, 8 S.E. 99, 
106, 101 N.C. 206. 

24 C.J. p 967 note 14. 

69. Or.—In re Marks' Estate, 160 
P. 540, 81 Or. 632. 

24 C.J. p 9 68 note 15. 

70. Iowa.—In re Sheeler’s Estate, 
284 N.W. 799, 226 Iowa 650. 

N.Y.—In re Flood’s Estate, 230 N.Y. 
S. 774, 133 Misc. 72, supplemented 
230 N.Y.S. 781, 133 Misc. 77. 

Tenn.—Williams v. Thornton, 22 S. 
W.2d 1041, 160 Tenn. 229—Flani¬ 
gan v. Landmon, 8 Tenn.App. 361. 
Wyo.—In re Reed’s Estate, 259 P. 

815, 37 Wyo. 107, 55 A.L.R. 941. 
24 C.J. p 968 note 17. 

Premature withdrawal of commis¬ 
sions 

An executor is not entitled to 
commissions until his accounts have 
been settled and allowed, and if he 
withdraws from the estate prior to 
such settlement any money on ac¬ 
count of such commissions, he will 
be chargeable with interest thereon. 
Ala.—McCraw v. Cooper, 118 So. 333, 
218 Ala. 186. 

N.J.—Wyckoff v. O’Neil, 67 A. 32, 
72 N.J.Eq, 880. 

N.Y.—In re McKee’s Estate, 265 N. 
Y.S. 47, 147 Misc. 889. 


Delay in closing estate Is some¬ 
times, but not always, prima facie 
evidence that administrator has de¬ 
prived beneficiaries of use of their 
money and hence is liable for inter¬ 
est.—Fitchard v. Hirschberg’s Es¬ 
tate, 272 P. 906, 128 Or. 317, rehear¬ 
ing denied 274 P. 505, 128 Or. 317. 
Double charge improper 

Where administratrix had been 
charged interest on rents properly 
going to decedent’s estate, which she 
diverted to her own use, the court 
in properly disallowing a credit for 
the amount of such rent erroneously 
charged her account with interest 
which would make a double charge 
on the same amount.—Boyte v. Per¬ 
kins, 99 So. 652, 211 Ala. 130. 
Interest on note 

In action to surcharge settlement 
of executors, one of whom was 
agent of deceased, charging agent 
with interest on note given to de¬ 
ceased, on which interest payment 
was indorsed, held improper.—Tay¬ 
lor v. Taylor’s Ex’rs, 277 S.W. 278, 
211 Ky. 309. 

71- N.Y.—Matter of Greifenstein, 
149 N.Y.S. 136, 86 Misc. 173. 

24 C.J. p 968 note 18. 

72. N.H.—Weston v. Second Orth¬ 
odox Congregational Society, 110 
A. 137, 79 N.H. 245. 

24 C.J. p 968 note 19. 

73. Pa.—In re McCauley, 102 A. 
136, 258 Pa. 502. 

1005 


74. N.J.—In re Slater, 102 A. 384, 
88 N.J.Eq. 296. 

75. U.S.—Meek v. Republic Nat. 
Bank & Trust Co., D.C.Tex., 9 F. 
Supp. 651, modified on other 
grounds, C.C.A., Wallace v. Re¬ 
public Nat. Bank & Trust Co. of 
Dallas, 80 F.2d 787, certiorari de¬ 
nied Crook v. Wallace, 56 S.Ct. 
952,- 298 U.S. 683, 80 L.Ed. 1403. 

Conn.—Hewitt v. Beattie, 138 A. 795, 
106 Conn. 602. 

Ind.—Security Trust Co. v. Jaqua, 
150 N.E. 418, 85 Ind.App. 234, re¬ 
hearing denied 152 N.E. 298, 85 
Ind.App. 234. 

Ky.—Taylor v. Taylor’s Ex’rs, 291 
S.W. 27, 218 Ky. 187. 

Mont.—In re Jennings’ Estate, 243 
P. 648, 74 Mont. 449. 

N.Y.—In re Clift's Estate, 348 N.Y 
S. 473, 231 App.Div. 634, revers¬ 
ing 237 N.Y.S. 635, 135 Misc. 414 
and motion granted In re Corbett, 
177 N.E. 191, 256 N.Y. 680—In re 
Witkind’s Estate, 4 N.Y.S.2d 933, 
167 Misc. 885—In re Farley’s Es¬ 
tate, 206 N.Y.S. 29, 123 Misc. 564. 

N.C.—Evans v. Smith, 84 N.C. 146. 

Or.—In re Stewart’s Estate, 28 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 

Pa.—In re Gardner’s Estate, 185 A. 
804, 323 Pa. 229—In re Dunion's 
Estate, 18 Pa.Dist.‘ & Co. 182—In 
re Gery’s Estate, 33 Berks Co.L.J. 
91. 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmith, 176 S.E. 728, 174 S.C. 

I 161. 
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or disbursement was a proper one he is entitled to 
credit therefor, although it was not made out of 
funds of the estate but he used his own funds for 
the purpose, 76 and an executor is entitled to cred¬ 
it for the value of his personal interest in property 
becoming assets of the estate. 77 Where the payment 
itself was a proper one the representative is not to 
be denied credit 78 because the payment was made at 
an improper time, 79 or involved an excess of author¬ 
ity. 80 The representative can receive no credit for 
disbursements which he made improperly, such as 
the payment of claims not existing or not properly 
established or allowed, or unauthorized expendi¬ 
tures, 81 but, where the representative has settled a 
claim against the estate in good faith and from a 
reasonable fear that litigation for its enforcement 
might go against the estate, he should be credited 
with the sum paid, although the claim is afterward 
shown to have had no foundation. 82 On filing a 
second account the representative is entitled to cred¬ 
it for any balance due him on the first. 83 Where 
the representative turns over money of the estate to 
his successor he is entitled to credit therefor in his 


accounts, 84 and the same is true where he himself 
takes charge of funds as representative of another 
estate and duly charges himself with, and accounts 
for, the funds as representative of the latter es¬ 
tate. 85 However, the representative is not entitled 
to credit for delivery of property to a person where 
it had never been a part of the estate and he had not 
been charged therewith. 86 Where a fine is imposed 
on the representative for the benefit of creditors, he 
is entitled to credit for the amount of it when 
paid; 87 but where the amount of a decree against 
an administrator is collected from one of his sure¬ 
ties and distributed and the decree is subsequently 
reversed, the administrator is not entitled to credit 
for the amount collected, pending an action by the 
surety against the administrator de bonis non to re¬ 
cover such amount. 88 

Losses and depreciation. The representative may, 
to offset charges against him as for assets received, 
receive credit for articles lost, for depreciation, ani 
for debts due the estate which have not been col¬ 
lected, if the loss or depreciation is not due to hi* 
negligence or bad faith; 89 and, where property in 


Tenn.—McAdoo v. Dickson, 136 S.W. 
2d 518, 175 Tenn. 598, 126 A.L.R. 
1345—Monger v. Sellers, 7 Tenn. 
App. 507. 

24 C.J. p' 968 note 22. 

Actual payment necessary 

N.Y.—In re Fullam's Estate, 181 N. 

Y.S. 677, 111 Misc. 514. 

24 C.J. p 968 note 22 [f]. 

Claims of personal representatives 
Iowa.—In re Atkinson, 232 N.W. 
640, 210 Iowa 1245. 

76. Wash.—In re Adin’s Estate, 202 
P. 262, 117 Wash. 693. 

24 C.J. p 970 note 23. 

Omission of credit 

Where amount advanced by ex¬ 
ecutors to estate was omitted as a 
credit to executors by oversight, 
amount was properly allowable as a 
deduction from net surcharge, made 
by referee as modified by surrogate. 
—In re Israel’s Estate, 26 N.Y.S.2d 
656, 176 Misc. 120. 

77. U.S.—Lovewell v. Schoolfield, 
Tenn., 217 F. 689, 133 C.C.A. 449, 
certiorari denied Hill v. Lovewell, 
36 S.Ct 165, 239 U.S. 644, 60 L.Ed. 
483. 

78. Arias.—Latham v. McClenny, 285 
P. 684, 36 Ariz. 337. 

Cal.—Sime v. Hunter, 195 P. 935, 50 
Cal.App. 629. 

Ind.—Security Trust Co. v. Jaqua, 
150 N.E. 418, 85 Ind.App. 234, re¬ 
hearing denied 152 N.E. 298, 85 Ind. 
App. 234. 

Ky.—Rose v. Rose, 152 S.W.2d 603, 
287 Ky. 224. 

Mont.—In re Mullen's Estate, 33 P. 
2d 270, 97 Mont. 144. 


78. N.J.—Wyckoff v. O’Neil, 67 A. 

32, 72 N.J.Eq. 8S0. 

24 C.J. p 970 note 24. 

80. Ga.—Kennedy v. Johnson, 7 S. 
E.2d 752, 61 Ga.App. 855. 

24 C.J. p 970 note 25. 

81. Alaska.—In re Underwood’s Es¬ 
tate, 6 Alaska 673. 

Ark.—Whitlow v. Patterson, 112 S. 

W.2d 35, 195 Ark. 173. 

Ky.—Taylor v. Taylor’s Ex’r, 112 
S.W. 2d 399, 271 Ky. 509—Taylor 
v. Taylor, 4 S.W.2d 752, 223 Ky. 
799. 

Mass.—Rock v. Rock, 33 N.E.2d 973, 
309 Mass. 44. 

N.Y.—In re Taft’s Will, 256 N.Y.S. 
732, 143 Misc. 387, * modified on 

other grounds 259 N.Y.S. 887, 144 
Misc. 896, affirmed 260 N.Y.S. 294, 
14 5 Misc. 434—In re Murtha's Es¬ 
tate, 2 24 N.Y.S. 309, 130 Misc. 

330. 

Pa.—In re Henry’s Estate, 18 Pa. 
Dist. & Co. 667, 15 Lehigh Co.L.J. 
140—In re Bremer’s Estate, 18 Pa. 
Dist. & Co. 497—In re Burtnick's 
Estate, 18 Pa.Dist. & Co. 328—In 
re Zimmerman’s Estate, 18 Pa. 
Dist. & Co. 100, 48 Montg.Co. 170- 
In re Wood’s Estate, 17 Pa.Dist. 
& Co. 770—In re Kohler’s Estate, 
58 Montg.Co. 10. 

Tenn.—Flanigan v. Landman, 8 

Tenn.App. 361. 

24 C.J. p 970 note 26, p 626 note 18. 
Effect of court order 

Probate court has jurisdiction tc 
disallow credits claimed by adminis 
trator for illegal expenditures, al 
though court ordered credits paid.- 
Miller v. Oil City Iron Works, 45 * 
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S.W.2d 36, 184 Ark. 900—Souter v. 
Fly, 33 S.W.2d 408, 182 Ark. 791— 
Boyd v. Duncan, 12 S.W.2d 395, 178 
Ark. 772. 

Advances made by an administra¬ 
tor to an heir on account of his dis¬ 
tributive share cannot be allowed on 
the administrator’s accounting, but 
are to be allowed only as a credit 
against the heir’s distributive share 
on final distribution.—-In re E’izal- 
de's Estate, 188 P. 560, 182 Cal. 427 
—24 C.J. p 970 note 26 [d]. 

82. N.C.—Phillips v. Hensley, 94 S. 
E 673, 175 N.C. 23. 

24 C.J. p 970 note 27. 

83. Pa.—Schlecht’s Estate, 2 

Brewst. 397. 

84- Iowa.—In re Tracy’s Estate, 299 
N.W. 884. 

Va.—Allen v. Shriver, 81 Va. 174. 

85. Ala.—Alexander v. Steele, 4 So. 
281, 84 Ala. 332. 

24 C.J. p 971 note 30. 

i 

86. Ala.—McCollum v. McCollum, 
119 So. 232, 218 Ala. 500. 

87. N.Y.—Matter of Pye, 46 N.Y.S. 
350, 18 App.Div, 306, affirmed 49 
N.E. 1103, 154 N.Y. 773. 

88. Ala.—Price v. Simmons, 21 Ala. 
337. 

88. N.J.—In re McGregor’s Estate, 
19 A.2d 865, 130 N.J.Eq. 5. 

N.Y.—In re Smith’s Estate, 282 N. 
Y.S. 845, 246 App.Div. 563, affirm¬ 
ing 266 N.Y.S. 666, 148 Misc. 585, 
^a.—In re Finley's Estate, 163 A 
753, 309 Pa. 200. 

24 C.J. p 971 note 33. 
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the possession of the representative as assets has 
been delivered by him to persons who have been ju¬ 
dicially declared to be the owners thereof, the rep¬ 
resentative is properly credited therewith. 90 The 
representative is not entitled to credit for money 
paid out on a judgment obtained on a doubtful claim 
where there is no evidence of diligent resistance or 
genuine good faith in the effort to defeat the 
claim. 91 

Expenses, compensation, commissions, etc. The 
expenses of administration may be allowed to the 
representative in his account, 92 and he should also 
be allowed credit for the compensation to which he 
is entitled, 93 although where the taking of commis¬ 
sions by an executor was premature the sum taken 
should, for purposes of accounting, be regarded as 
still in his hands. 94 Credits for items as expenses 
of administration cannot, however, unless the stat¬ 
utes so provide, be allowed in the account of the 
representative as against his objection. 95 Where 
the executor handles realty as a trustee he is not 
entitled to credit for expenses in connection there¬ 
with in his account as executor. 96 Where an ad¬ 
ministrator has collected rents and has made dis¬ 
bursements for repairs, insurance, and taxes on real 
estate, he should not be allowed for such disburse¬ 
ments without accounting for the rents. 97 Where 
an executor expends estate funds in the preserva¬ 
tion of property of the estate, he should be given 


credit for the money realized out of such property 
by reason of such preservation, 98 although the court 
reserves until final accounting the question whether 
such expenditures were necessary." Where the 
representative has a mere naked power to sell 
realty, his account should not contain disbursements 
connected with such realty. 1 

Reimbursements to third persons . Where on the 
accounting it appears that items of expenditure for 
which credit is claimed were actually paid by a third 
person, the representative may show that he repaid 
such person out of the funds of the estate, and on 
such showing the credit claimed will be allowed. 2 

IVidozv’s allowance or dozver. A widow, account¬ 
ing as administratrix, should be credited with the 
amount set apart to her by appraisers as her allow¬ 
ance or exemption, where there is no evidence that 
she did not receive it. 3 Where an executor sells real 
estate to the widow, who has a right of dower there¬ 
in, he will not be entitled to a credit on his account 
equal to the value of her dower, as it will be pre¬ 
sumed that the sale was made subject to dower. 4 

Combination of credits and charges. Where a 
claim not properly proved is paid by an administra¬ 
tor, but the amount is afterward repaid and ac¬ 
counted for by him, the item should not appear in 
his settlement as either a debit or a credit. 5 In a 
case where adult heirs and the widow and a third 
person to be appointed as guardian for a minor heir 


90. N.Y.—In re Williams, 118 N.Y. 
S. 562. 

24 C.J. p 971 note 34. 

91. N.Y.—Matter of Watson, 100 
N.Y.S. 993, 115 App.Div. 310, af¬ 
firmed SO N.E. 1122, 187 N.Y. 541- 
Matter of Yetter, 61 N.Y.S. 175, 
44 App.Div. 404, affirmed 57 N.E. 
1129, 162 N.Y. 615. 

92. Ark.—Miller v. Oil City Iron 
Works, 45 S.W.2d 36, 184 Ark. 900. 

N.Y.—Corn Exchange Bank Trust 
Co. v. Bankers Trust Co., 197 N. 
E. 259, 268 N.Y. 224, modifying 
277 N.Y.S. 1020, 243 App.Div. 755 
—In re McCabe's Estate, 27 N.Y.S. 
2d 127, 176 Misc. 286—Gould v. 
Gould, 213 N.Y.S. 286, 126 Misc. 
54. 

Tenn.—Monger v. Sellers, 7 Tenn. 
App. 507—Massengill v. Fox, 7 
Tenn.App. 157. 

24 C.J. p 972 note 36. 

Unnecessary expenditures not al¬ 
lowed.—In re Underwood's Estate, 6 
Alaska 673. 

Costs recovered 

An administrator whose claim for 
costs, expenses, and attorney’s fees, 
in prosecuting a former claim for 
compensation, was rejected in full, 
held entitled to credit against such 
expenditures costs recovered by him 


from the adverse parties and 
charged against him in his reports. 
—Goodkmght v. Harper, 225 P. 215, 
75 Colo. 141. 

Administrative expenses not a debt 
of estate 

Administrative expenses incurred 
by administrator as personal repre¬ 
sentative for preservation of estate 
may be credited on accounts of ad¬ 
ministrator on settlement, subject 
to approval of court, but such ex¬ 
penses are not allowed as a “debt" 
against the estate, but only as part 
of administrator’s expense account 
allowable on settlement.—State ex 
rel. Dahlberg v. American Surety 
Co., 121 S.W.2d 546, 173 Tenn. 505. 
Credit for amount paid 

In fixing compensation for serv¬ 
ices of executors’ attorneys, credit 
was to be allowed for payment pre¬ 
viously made on account.—In re 
Dean's Estate, 9 N.Y.S.2d 517, 169 
Misc. 974. 

93. Mass.—Allen v. Hunt, 100 N.E. 
552, 213 Mass. 276. 

24 C.J. p 972 note 37. 

94. N.Y.—Matter of McDowell, 169 
N.Y.S. 853, 102 Misc. 275, modified 
on other grounds 172* N.Y.S. 658, 
184 App.Div. 646. 
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95. Attorney’s fee 

Superior court cannot make al¬ 
lowance of attorney’s fee in admin¬ 
istrator’s account, against wish and 
objection of administrator.—Ells¬ 
worth v. Struckmeyer, 232 P. 56, 
27 Ariz. 484. 

96. Ill.—Mercy Hospital v. Wright, 
213 Ill.App. 634. 

97. N.Y.—Matter of Bussman, 170 
N.Y.S. 420, 182 App.Div. 335. 

98. Pa.—In re Donnelly, 92 A. 306, 
246 Pa. 308. 

24 C.J. p 972 note 40. 

99. Cal.—In re Smith, 50 P. 701, 
118 Cal. 462. 

1. N.Y.—In re Soper’s Estate, 231 
N.Y.S. 333, 224 App.Div. 431. 

2. N.J.—In re Woolsey, 59 A. 463, 
67 N.J.Eq. 574, reversed on other 
grounds 62 A. 686, 68 N.J.Eq. 763. 

Tenn.—Wooten v. House, Ch.A., 36 
S.W. 932. 

3- N.Y.—In re Kennedy, 173 N.Y.S. 
607, 186 App.Div. 188. 

4. N.Y.—Matter of Smith, 22 N.Y. 
S. 1067, 1 Misc. 269, Pow.Surr. 

271. 

5- Ky.—Hatfield v. Steele, 61 S.W. 
999, 22 Ky.Li. 1893. 
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entered into an agreement under which they re¬ 
leased their interest in certain property in favor of 
the widow and the minor heirs, and the widow was 
appointed administratrix, it was held that as against 
the adults the widow in her account should credit 
herself with the property delivered to the adults and 
should show that the property released by them was 
turned over to herself as widow and the minor heir, 
leaving the remaining property to be accounted for 
and distributed in accordance with the statute of 
distribution. 6 

Items charged by mistake. Where a representa¬ 
tive through mistake has charged himself with mon¬ 
ey, claims, or property not constituting assets of the 
estate, he is entitled to a corresponding credit in 
his accounts, 7 and he is properly credited with an 
item which has been twice charged to him ; 8 and 
where he has been charged for an unauthori 2 ed ex¬ 
penditure, but the estate has received a benefit there¬ 
from, he is entitled to a corresponding credit. 9 

Credits exceeding assets. The jurisdiction to set¬ 
tle an account of personal assets of an estate does 
not extend to the allowance to the administratrix 
of charges in her favor beyond the amount of such 
assets. 10 

Credit illegal in part . Where a credit taken by 
an administrator in his general account is legal in 
part and in part illegal, and there is no mode of dis¬ 
criminating as to what is legal, the entire credit 
should be rejected. 11 
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Debts barred by limitations. Where the execu¬ 
tor or administrator has power to waive the bar of 
the statute of limitations, see supra § 382, he is en¬ 
titled to credit in his accounts for payment of a debt 
which was so barred, 12 but he can have no credit 
for such payment where he had not power to waive 
the bar. 13 It has been held, however, that, where 
the representative has paid a debt barred by the 
statute before decedent’s death, the court will pre¬ 
sume, after a lapse of more than twenty years, that 
the executor had evidence of a new promise by the 
debtor in his lifetime, and that credit should be al¬ 
lowed for the payment; 14 and in a case where it 
appeared in the settlement of an executor’s account 
that a note executed by him and testator was barred 
by the statute of limitations, except for partial pay¬ 
ments made thereon, that such payments were made 
by the executor with money furnished by testator 
for that purpose, that the note was given to aid 
the executor, who was testator’s son, in purchasing 
property, and that testator had designed paying the 
note himself, the executor was held entitled to credit 
for the amount paid to cancel the note. 15 

Interest. The representative may, according to 
some authorities, be credited with interest on prop¬ 
er disbursements 16 where he has been charged with 
interest on money declared to be assets, 17 but the 
allowance of interest is not a necessary consequence 
of the entry of a credit at a particular date, 18 and 
interest should not be allowed on advances made to 
pay debts when there were sufficient assets to pay 
them. 19 
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§ 852. Right to Compensation 

Personal representatives are, as a rule, allowed a 
reasonable compensation for their services in adminis¬ 
tering decedents’ estates. Any compensation to which 
a representative is. entitled must be applied to the pay¬ 
ment of his debts to the estate or to surcharges allowed 
against him. 


At common law the office of personal representa¬ 
tive of decedent was regarded as an honorary one, 
to be performed without remuneration. 20 In the 
United States, however, the common-law doctrine 
does not obtain, and .executors and administrators 
are, as a rule, allowed a reasonable compensation 


6L Mass.—Fletcher v. Fletcher, 77 
N.E. 758, 191 Mass. 211. 

7- N.Y.—Matter of Corbin, 91 N.Y. 

S. 797, 101 App.Div. 25. 

24 C.J. p 972 note 47. 

8. Mo.—In re Flynn’s Estate, App., 
142 S.W.2d 1069. 

9. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala, 62 2. 

N.Y.—In re Fantl’s Estate, 292 N. 

Y.S. 653, 249 App.Div. 392. 

24 C.J. p 972 note 48. 

10 . R.I.—Buxton v. Barrett, 14 R.I. 
40. 

11. N.Y.—In re Selleck, 19 N.E. 66, 
111 N.Y. 284. 

24 C.J. p 973 note 50. 


13- N.C.—Halliburton v. Carson, 5 
' SE. 912, 100 N.C. 99, 6 Am.S.R. 
565. 

24 C.J. p 9 73 note 52. 

13. Ariz.—Latham v. McClenny, 285 
P. 684, 686, 36 Ariz. 337, citing 
Corpus Juris. 

24 C.J. p 973 note 53. 

14. N.Y.—Broome v. Van Hook, 1 

Redf.Surr. 444. • 

15. N.Y.—Matter of Beach, 22 N.Y. 
S. 1079, 1 Misc. 27. 

16. N.Y.—In re Collins’ Estate, 286 
N.Y.S. 506, 158 Misc. 798. 

17. Mo.—In re Wenzel’s Estate, 263 

1008: 


S.W. 110, affirming In re Wenzel, 
App., 243 S.W. 395. 

24 C.J. p 973 note 56. 

18. La.—Durnford’s Succession, 1 
La.Ann. 92. 

Mo.—Bryan’s Estate, 190 S.W. 581. 

19. N.Y.—Matter of Hawley, 96 N. 
- Y.S. 61, 108 App.Div. 185, affirmed 

77 N.E. 1188, 185 N.Y.- 566. 

20. Ark.—Hill v. Zanone, 43 S.W.2d 
238, 184 Ark. 594. 

Miss.—Vicksburg Public Library v. 
First Nat. Bank & Trust Co., 150 
. So. 755, 168 Miss., &8. 

NT.Y.—In re Coming’s Will, 289 N.Y. 
S. 1101, 160 Misc. 434—In re Gar- 
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for their services, 21 even where they are also en¬ 
titled to share in the estate or to receive some ben¬ 
efit therefrom by virtue of the statute of distribu¬ 
tion. 22 The purpose of allowing compensation is 
to reward the representative for his time, labor, and 
trouble in administering the estate, for the respon¬ 
sibility incurred, and for the fidelity with which 
he discharges the duties of his trust. 23 Although, 
as appears infra § 862, personal representatives are 
commonly allowed commissions, their compensa¬ 
tion may take the form of an allowance of a gross 
sum for all services rendered, 24 or a per diem al¬ 
lowance for the time spent in performing the du¬ 
ties of administration. 25 

A public administrator may be allowed, by stat¬ 
ute, the same compensation as other administra¬ 
tors, 26 except for certain services, 27 or double the 
commission to which an ordinary administrator 
would be entitled. 28 A public administrator who, 
during the period between the election of his suc¬ 
cessor and the expiration of his own term of of¬ 
fice, fails to procure a revocation of his letters, 
and fails to state his accounts to the close of his 
term, and to petition for relief from the further 
performance of his trust, but continues to admin¬ 


ister on the estates in his hands after the expira¬ 
tion of his term of office, cannot complain because 
his services are regarded as voluntary, and he is de¬ 
nied special compensation therefor. 29 

Application to representative’s debts and stir- 
charges. A representative who is indebted to the 
estate may 30 or must 31 apply the compensation to 
which he is entitled to the repayment of his indebt¬ 
edness. Similarly, commissions must be applied or 
set off against surcharges allowed against the ex¬ 
ecutor, 32 and if necessary wholly appropriated to 
that purpose, 33 and they are subject to a lien there¬ 
for. 34 However, it has been held that, where the 
will converted the indebtedness of an executor who 
was also an heir into an advancement, an assign¬ 
ment by the executor of his fees was free from any 
set-off by the estate. 35 

§ 853. - Statutory Provisions 

In the absence of effective testamentary provision, a 
personal representative’s right to compensation arises 
from, and is controlled by, statute; such statutes are to 
be strictly construed. 

In the absence of an effective testamentary pro¬ 
vision relating thereto, the right of a personal rep¬ 
resentative to compensation arises from, 36 and is 


mes' Estate, 287 N.Y.S. 52, 159 
Misc. 470. 

24 C.J. p 973 note 59. 

21. Ky.—Caudill v. Trimble's Adm'r, 
117 S.W.2d 993, 273 Ky. 793. 

N.Y.—In re Moore's Estate, 28 N.Y. 
S.2d 1003, 262 App.Div. 904—In re 
O'Donohue's Estate, 181 N.Y.S. 911, 
115 Misc. 697. 

N.C.—Parsons v. Leak, 167 S.E. 563, 
204 N.C. 86. 

Or.—Hull v. Heimrich, 3 P.2d 758, 
138 Or. 117, rehearing- denied 6 P. 
2d 41, 138 Or. 117—In re Chand¬ 
ler’s Estate, 297 P. 841, 136 Or. 
128—In re Fehlmann's Estate, 292 
P. 1027, 134 Or. 46. 

Wash.—In re Babcock's Estate* 192 
P. 939, 112 Wash. 556. 

24 C.J. p 973 note 60. 

22. R.I.—Moulton -v. Smith, 12 A. 
891, 16 R.I. 126, 27 Am.S.R. 728. 

24 C.J. p 974 note 61. 

23. Minn.—In re Baker's Estate, 294 

N.W. 222, 208 Minn. 379—In re 

Marchildon's Efetate, 246 N.W. 676, 
677, 188 Minn. 38, citing Corpus 
Juris. 

24 C.J. p ,974 note 62. 

“Compensation for such services 

is based upon the theory that a serv¬ 
ice well performed should be paid 

for.’’—Burnham v. Kelley, 300 N.W. 

127, 132, 299 Mich. 452. 

24. Tex.—Dallas Tailors' Supply Co. 
v. Goen, Civ.App., 25 S.W.2d 224, 
error refused. 

24 C.J. p 987 note 11. 


25. N.Y.—Higbie v. Westlake, 14 N. 
Y. 281. 

24 C.J. p 987 note 12. 

26. Cal.—Los Angeles County v. 
Kellogg, 80 P. 861, 146 Cal. 590. 

Statute superseded in particular 
county 

Such a provision is superseded, as 
to a particular county, by a stat¬ 
ute fixing a salary for the public 
administrator therein, and providing 
that it c.hall be in full compen¬ 
sation for* all services performed 
by him.—Los Angeles County v. Kel¬ 
logg, supra. 

27. Ill.—Crews v. Lundquist, 197 N. 
E. 768, 361 Ill. 193. 

28. N.Y.—Matter of Hammer, 158 
N.Y.S. 981, 94 Misc. 36. 

29. Cal.—Los Angeles County v. 
Kellogg, 80 P. 861, 146 Cal. 590. 

24 C.J. p 974 note 68. 

3a Iowa.—In re Atkinson, 232 N.W. 
640, 210 Iowa 1245. 

31 P Cal.—In re Clary's Estate, 264 
P. 242, 203 Cal. 335. 

Md.—In re Hunter’s Estate, 185 A. 
327, 170 Md. 513. 

pa,—In re McCalla's Estate, 33 Pa. 
Dist. & Co. 643. 

Solvency; security of debt by mort¬ 
gage 

(1) The indebtedness of an insol¬ 
vent representative to the estate will 
be applied in the discharge of any 
commissions allowed him.—Freeman 
v. Freeman, 4 Redf.Surr., N.Y., 211. 
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(2) Commissions of executors 
would be applied in reduction of debt 
owed by executors to testator, al¬ 
though executors were solvent and 
although debt was secured by a 
mortgage.—In re Kraeuter's Estate, 
4 A.2d 383, 125 N.J.Eq. 120. 

(3) In proceedings by an executor 
and an assignee of executor's fees 
to determine correctness of a decree 
ordering that executor's fees be ap¬ 
plied on his indebtedness to estate, 
where proceedings were opposed by 
devisees of residue of estate, testi¬ 
mony to prove insolvency of execu¬ 
tor was properly rejected, since the 
right of retainer between executors 
and legatees exists independent of 
insolvency.—In re Jackson's Estate, 
93 P.2d 349, 200 Wash. 116, 123 A.L. 
R. 1281. 

32. N.Y.—In re Fewer’s Estate, 31 
N.Y.S.2d 810, 177 Misc. 788—In re 
Bandler's Estate, 15 N.Y.S.2d 307, 
172 Misc. 433—In re Walsh’s Es¬ 
tate, 12 N.Y.S.2d 298, 171 Misc. 
230—In re Witkind's Estate, 4 N. 
Y.S.2d 933, 167 Misc. 885. 

33. N.Y.—In re Witkind's Estate, 
supra. 

34. N.Y.—In re Fewer's Estate, 31 
N.Y.S.2d 810, 177 Misc. 788. 

35. Iowa.—In re Bourne’s Estate, 
232 N.W. 169, 210 Iowa 883. 

35. N.J.—In re Megargee's Estate, 
175 A. 808, 117 N.J.Eq. 347. 
Va.-<-Jones v. Virginia Trust Co., 
128 S.E. 533, 142 Va. 229. 
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controlled by, 37 statute. Such statutes, being in 
derogation of the common law, are to be strictly 
construed; 38 they cannot be construed contrary to 
their plain and definite language. 39 A statute pro¬ 
viding for compensation “as the court may allow” 
has been held to give the representative no abso¬ 
lute right to compensation, and under it the court 
may, in its discretion, wholly disallow compensa¬ 
tion. 40 A statute denying a public administrator 
any fees for administering property of a war vet¬ 
eran received from the United States for his war 
service has been held not unconstitutional. 41 

§ 854. - What Law Governs 

A personal representative’s compensation is various¬ 
ly held to be governed by the law operative at the time 
the services were rendered, at the time his accounts are 
settled or compensation is awarded, or at the time of 
distribution. 

Some authorities hold that the compensation of 
a personal representative is governed by the law 
operative at the time of the rendition of his servic¬ 
es and not by the law in force at the time of his 
appointment or the settlement of his accounts, 42 but 
there is also authority for the views that compen¬ 
sation is to be computed under the law in force at 
the time of the settlement of the representative’s 
accounts 43 or the award or allowance of compen¬ 
sation, 44 or at the time of distribution. 45 It has 
been held that a statute allowing to executors and 


administrators a compensation for their services ap¬ 
plies to all settlements made after its passage, al¬ 
though the services were performed before that 
time, 46 and that the power to grant an allowance 
for the expenses of administration is governed by 
the law in force when the application therefor is 
made. 47 

If an administrator goes into a foreign state and 
there collects assets and voluntarily brings them 
into the state of his appointment and subjects them 
to the order of court in such state, his compensa¬ 
tion must be regulated by the laws of such state. 48 

§ 855. - Void or Irregular Appointment 

Personal representatives acting under letters irregu¬ 
larly or improperly issued, or even void letters, have 
been allowed compensation; but as to void letters there 
is authority opposed. The fact that a will under which 
one is appointed is afterward found invalid does not de¬ 
prive him of compensation, for services rendered in good 
faith; and a like rule applies to an administrator whose 
letters are revoked by the probate of a will. 

It has been held that the validity of an admin¬ 
istrator’s appointment cannot be questioned on the 
accounting, and that, where he has rendered serv¬ 
ices as such, he is entitled to his expense and com¬ 
missions. 49 Accordingly, compensation has been 
allowed to executors or administrators who acted 
under letters which were irregular or improperly is¬ 
sued, although not void, 50 and even to a representa- 


Effect of testamentary provisions see 
infra § 857. 

37. Ariz.—In re O’Reilly’s Estate, 
231 P. 916, 27 Ariz. 2 22. 

Ark.—Hill v. Zanone, 43 S.W.2d 238, 
184 Ark. 594. 

Miss.—Vicksburg Public Library v. 
First Nat. Bank & Trust Co., 150 
So. 755, 16$ Miss. 88. 

S.D.—In re Balbach’s Estate, 227 N. 

W. 886, 56 S.D. 196, 66 A.L.R. 508. 
Tex.—Henderson v. Stanley, Civ. 
App., 150 S.W.2d 152, reversed on 
other g-rounds Stanley v. Hender¬ 
son, Com.App., 162 S.W.2d 95. 
Wash.—In re William’s Estate, 266 
P. 137, 147 Wash. 381, affirmed 271 
P. 1006, 150 Wash. 695—In re Bab¬ 
cock’s Estate, 192 P. 939, 112 

Wash. 556. 

Wyo.—In re Pringle’s Estate, 67 P. 
2d 204, 51 Wyo. 352, 110 A.L.R. 
987. 

“The only compensation of execu¬ 
tors is by way of statutory com¬ 
missions.*'—In re Rubinstein’s Es¬ 
tate, 7 N.Y.S.2d 311, 323, 169 Misc. 
273. 

Time lost from work by reason of 
attention to executorial duties has 
been held not compensable.—In re 
Rubinstein’s Estate, supra* 


'38. N.Y.—In re Coming’s Will, 289 

N.Y.S. 1101, 160 Misc. 434. 
Common-law rule as to remuneration 
see supra § 852. 

39. Iowa.—In re Lindell’s Estate, 
262 N.W. 819, 220 Iowa 431. 

40. Mass.—Moulton v. Thompson, 
196 N.E. 914, 291 Mass. 308. 

Discretion as to amount see infra § 
867. 

41. Ill.—Crews v. Lundquist, 197 N. 
E. 768, 361 Ill. 193. 

42. Mont.—In re Dewar, 25 P. 1026, 
10 Mont. 426. 

24 C.J. p 974 note 69. 

43. U.S.—Lewis v. Bowers, D.C.N. 
Y., 19 F.Supp. 745. 

N.Y.—In re Barker, 130 N.E. 579, 
230 N.Y. 364, modifying 174 N.Y.S. 
230, 186 App.Div. 317—In re Wen- 
del's Estate, 289 N.Y.S. 290, 159 
Misc. 900, affirmed in part 289 N. 
Y.S. 294, 248 App.Div. 713, af¬ 

firmed In re Shirk, 7 N.E.2d 679, 
273 N.Y. 532—In re Walsh's Ex’rs, 
214 N.Y.S. 167, 126 Misc. 479—In 
re King’s Will, 201 N.Y.S. 239, 121 
Misc. 530—In re Naylor, 164 N.Y.S. 
462. 

Apportionment of commissions ac¬ 
cording to the length of time the 
executor served under each statute 
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was unauthorized.—In re Donovan’s 
Estate, 253 N.W. 552, 266 Mich. 362, 
91 A.L.R. 1418. 

44. Cal.—In re Spires* Estate, 14 P. 
2d 340, 126 CaLApp. 174. 

Iowa.—In re Leigh's Estate, 195 N. 
W. 1005, 196 Iowa 1102. 

45. Iowa.—Brown's Estate v. Hoge, 
199 N.W. 320, 198 Iowa 373. 

46. !N.Y.—Dakin v. Demming, 6 
Paige 95. 

47. N.Y.—Matter of Bell, 158 N.Y.S. 
142, 94 Misc. 552. 

48. Miss.—Satterwhite v. Littlefield, 
21 Miss. 302. 

49. N.Y.—Carroll v. Hughes, 5 Redf. 
Surr. 337. 

Trust company as administrator 

Where a trust company, appointed 
as an administrator of an estate, has 
rendered the services, and the estate 
has received the benefit, it cannot be 
denied a reasonable compensation, 
the measure of which is that allowed 
by the statute to legally appointed 
executors and administrators.—Un¬ 
ion Sav. Bank & Trust Co. v. Smith, 
26 Ohio Cir.Ct. 317. 

50. Cal.—In re Clark’s Estate, 92 P. 
2d 505, 33 CaLApp.2d 523. 

N.Y.—In re Staiger’s Will, 164 N.E. 
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tive who has acted under void letters. 51 However, 
it has also been held that one is not entitled to com¬ 
pensation where he acts under void letters, 52 un¬ 
less his services result in benefit to the estate which 
it would not otherwise have received; 53 nor is one 
entitled to compensation where he procures his ap¬ 
pointment knowing that he is not by law entitled 
to it, 54 particularly where he performs no services 
for the estate. 55 One who takes possession of the 
estate of a relative in time of war when there is 
no authority competent to grant letters of admin¬ 
istration will not be considered as a trespasser but 
as a trustee acting for the best, and will be allowed 
commissions on his accounts. 56 One who is enti¬ 
tled to administer, but never actually does so, may 
be entitled to commissions as against one who does 
administer, if such result is brought about by the 
improper conduct of the latter in obtaining a 
wrongful appointment and in failing to deliver the 
estate to the rightful administrator. 57 

It is usually held that the fact that a will under 
which one is appointed and acts is afterward found 
invalid will not deprive him of compensation for 


, services rendered in good faith; 58 and the same 
rule applies to an administrator whose letters are 
revoked by the admission of a will to probate. 59 

An administrator appointed over the objection of 
one having superior rights is not entitled to com¬ 
pensation for acts of administration performed aft¬ 
er a suspensive appeal had been taken from the or¬ 
der of appointment, in the absence of good faith 
in the performance of such acts; 60 nor, apart from 
any question of good faith, is he entitled to any 
compensation for the period prior to the setting 
aside of the appointment during which he did not 
perform any specific administrative acts. 61 

Obviously, compensation cannot be denied on the 
ground that administration was improper where ad¬ 
ministration was in fact proper. 62 

§ 856. - Necessity for Judicial Allowance 

Personal representatives may not appropriate assets 
of the estate to pay their commissions until allowance by 
the court, but may retain in their hands a sufficient fund 
to cover the commissions to be awarded. 

Commissions are not payable, and personal rep- 


33, 249 N.T. 229, modifying 229 3ST. 
Y.S. 523, 224 App.Div. 31. 

Okl.—Hatcher v. Wade's Estate, 71 
P.2d 962, 180 Okl. 646. 

24 C.J. p 975 note 76. 

51. Ohio.—Union Sav. Bank & Trust 
Co. v. Smith, 26 Ohio Cir.Ct. 317. 

Laches of persons seeking* revocation 
On revocation of letters of admin¬ 
istration because of conviction of 
administrator, prior to appointment, 
of conspiracy to commit offense 
against United States, administrator 
would be allowed as charge against 
estate reasonable commissions and 
compensation accrued to date of ap¬ 
pointment and qualification of suc¬ 
cessor, where petitioners for revoca¬ 
tion failed to make known disquali¬ 
fication of administrator to court un¬ 
til administration was practically 
completed, although they had knowl¬ 
edge of conviction at time of ap¬ 
pointment.—In re Allen’s Estate, D. 
C.D.C., 30 F.Supp. 243. 

52. Mo.—Stinson v. Farris, 28 S.W. 
2d 378, 224 Mo.App. 492. 

24 C.J. p 975 note 78. 

53. Mo.—Stinson v. Farris, supra. 

54. La.—Miller's Succession, 27 La. 
Ann. 574. 

False representations 

Where appointment as* administra¬ 
tor is fraudulently obtained by 
means of false representations of re¬ 
lationship to decedent and conse¬ 
quent right to administer, compen¬ 
sation will be denied, even though the 
estate has not been injured.—Hall v. 


Santangelo, 60 So. 168, 178 Ala. 447 
—24 C.J. p 975 note 86. 

Probate fraudulently procured 

Where a person having full knowl¬ 
edge of the insanity of the testator 
procures the probate of his will and 
has himself appointed executor, he 
is not entitled to commissions.— 
Morere's Succession, 3 Orleans App. 
(La.) 155. 

55. Ky.—Newton v. Hicks’ Adm'r, 
138 S.W.2d 329, 282 Ky. 226. 

56. S.C.—Lloyd v. Cannon, 2 S.C.Eq. 
232. 

57. La.—Preval v. Debuys, 5 Mart. 
428. 

58. Fla.—Central Farmers’ Trust Co. 
v. Pinkham, 161 So. 273, 119 Fla. 
444, petition for rehearing 162 So. 
664, 119 Fla. 444. 

N.Y.—In re Staiger’s Will, 164 N.E. 
33, 249 N.Y. 229, modifying 229 
N.Y.S. 523, 224 App.Div. 31—In re 
Limberg's Will, 11 N.Y.S.2d 897, 
256 App.Div. 1104, reversed on 
other grounds 24 N.E.2d 127, 281 
N.Y. 463. 

24 C.J. p 975 note 84. 

Unsuccessful defense of probate 

(1) An executor in good faith de¬ 
fending a will admitted to probate 
has been held properly allowed rea¬ 
sonable compensation, although the 
defense was unsuccessful. 

D.C.—Brosnan v. Fox, 284 F. 923, 52 
App.D.C. 143. 

Kan.—Medill v. Mclntire, 16 P.2d 
952, 136 Kan. 594. 

(2) On the other hand, it has been 
held that an executor, although act¬ 
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ing in good faith, is not entitled 
to reimbursement out of the estate 
for his services, in an unsuccessful 
effort to sustain the will on appeal 
against a contest by the sole heir on 
the ground that the will is void un¬ 
der the statute.—Minnesota Doan & 
Trust Co. v. Pettit, 175 N.W. 540, 144 
Minn. 244, 7 A.L.R. 1496. 

24 C.J. p 975 note 84 [a]. 

Unsuccessful attempt to probate 
A purported executor, who was not 
lawful executor and whose attempted 
probate of will failed, was held not 
entitled to fee, incident to office of 
executor.—Huff v. Huff, Civ.App., 
98 S.W.2d 442, reversed on other 
grounds 124 S.W.2d 327, 132 Tex. 540. 
Probate of later will 

The appointment as executor, of 
the executor named in will, before 
a subsequent will was filed for pro¬ 
bate, in absence of showing of I>ad 
faith of executor, was not void ab 
initio but was voidable only, being 
subject to revocation on admission of 
the subsequent will to probate, and 
hence executor was entitled to com¬ 
missions.—In re Clark’s Estate, 92 P. 
2d 505, 33 Cal.App.2d 523. 

59. N.Y.—Matter of Hurst, 97 N.Y. 
S. 697, 111 App.Div. 460. 

24 C.J. p 975 note 85. 

60. Ky.—Louisville Trust Co. v. Fi¬ 
delity & Columbia Trust Co., 272 
S.W. 759, 209 Ky. 289. 

61. Ky.—Louisville Trust Co. v. Fi¬ 
delity & Columbia Trust Co., su¬ 
pra. 

62* N.M.—In re Keel’s Estate, 25 P. 
2d 806, 37 N.M. 569. 
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resentatives have no right to appropriate assets of 
the estate for the payment thereof, until an allow¬ 
ance thereof by the court; 63 if representatives do 
so appropriate, they may be surcharged with the 
sum improperly withdrawn, 64 and may be charged 
with interest from the date of appropriation to the 
date of allowance. 65 However, they are entitled to 
retain in their hands a sufficient fund to cover their 
lawful commissions to be awarded on the settle¬ 
ment of their accounts, 66 although a failure to re¬ 
tain funds for this purpose does not deprive the 
representative of the right to compensation. 67 

§ 857. - Effect of Testamentary Provi¬ 

sions 

According to some authorities, a testamentary provi¬ 
sion depriving the executor of compensation or giving 
him a bequest or devise in lieu thereof is binding; under 
other authorities such provisions do not • deprive the 
executor of his right to statutory compensation, at least 
if he renounces the testamentary provision. The testa¬ 
tor's intent to deprive the executor of compensation, or 
to substitute a bequest or devise therefor, must suffi¬ 
ciently appear. 

An express provision in a will requiring the ex¬ 
ecutor to serve without compensation is, according 
to some authorities, binding on the executor. 68 
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Other authorities hold that such a provision is inef¬ 
fectual to deprive the executor of his statutory 
compensation, 69 and that he may renounce such a 
provision and claim his statutory fee. 79 Where the 
testator makes to his executor a bequest or devise 
in lieu of compensation for his services, some au¬ 
thorities hold that no compensation other than such 
bequest can be allowed, 71 unless the executor re¬ 
nounces his claim thereto as provided by statute; 72 
but in at least one jurisdiction the executor may 
accept the bequest and still be allowed the differ¬ 
ence between the amount thereof and the amount 
of compensation he would have been entitled to in 
the absence of such a provision. 73 

As a general rule, the mere fact that an exec¬ 
utor is entitled to share in the estate or to receive 
some benefit therefrom by virtue of a provision in 
the will does not affect his right to statutory com¬ 
pensation; 74 testamentary provisions will not be 
construed as depriving the executor of the right to 
compensation if they may be construed otherwise 
with equal reason, 75 and before a bequest or de¬ 
vise can be held to be made in compensation for 
services to be rendered by executors, there must be 
language in the will from which such an intention 
can be inferred. 76 However, in at least one state 
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63. N.J.—In re Ahrend, 132 A. 758, 
99 N.J.Eq. 328, dismissing appeal 
In re Ahrend's Estate, 130 A. 219, 
3 N.J.Misc. 746—In re Jula’s Es¬ 
tate, 130 A. 733, 3 N.J.Misc. 976. 

N.Y.—In re Israel’s Estate, 26 N.Y.S. 
2d 656, 176 Misc. 120—In re Hook¬ 
er’s Estate, 18 N.Y.S.2d 107, 173 
Misc. 515—In re Humpfner’s Es¬ 
tate, 296 N.Y.S. 593, 163 Misc. 91— 
In re Collins’ Estate, 286 N.Y.S. 
506, 158 Misc. 798—In re Gross¬ 
man’s Estate, 283 N.Y.S. 323, 157 
Misc. 164, affirmed In re Fribourg, 
294 N.Y.S. 942, 250 App.Div. 503— 
In re Sharp’s Estate, 251 N.Y.S. 
15, 140 Misc. 427—In re Moore's 
Estate, 8 N.Y.S.2d 268. 

Ohio .—In re Russell’s Estate, 21 N. 
E.2d 604, 607, 60 Ohio App. 385, 
quoting Corpus Juris. 

24 C.J. p 975 note 87. 

Proceedings for allowance see infra 
§ 880. 

The right first accrues when by 
appropriate order compensation is 
determined and allowed.—In re 
Spires’ Estate, 14 P.2d 340, 126 Cal. 
App. 174. 

64. N.J.—In re Oliver's Estate, 129 
A. 434, 3 N.J.Misc. 453. 

H.Y.—In re Israel's Estate, 26 N.Y. 
S.2d 656, 176 Misc. 120—In re Hook¬ 
er’s Estate, 18 N.Y.S.2d 107, 173 
Misc. 515. 

65. N.Y.—In re Young’s Estate, 282 
N.Y.S. 772, 156 Misc. 795, 801. 

24 C.J. p 975 note 87 [a]. 


66. N.Y.—'Wheelwright v. Wheel¬ 
wright, 2 Redf.Surr. 501. 

67. N.Y.—Matter of Prentice, 49 N. 
Y.S. 353, 25 App.Div. 209, affirmed 
55 N.E. 275, 160 N.Y. 568. 

68. N.Y.—In re Viggiani’s Estate, 11 
N.Y.S.2d 735, 171 Misc. 74—In re 
Cohen’s Will, 220 N.Y.S. 509, 128 
Misc. 906. 

24 C.J. p 975 note 91. 

Circumstances not affecting rule 
Where will named three executors 
to serve without pay and required 
no bond and only one qualified, he 
could not have compensation, al¬ 
though court required bond, and the 
fact that he was induced to act by 
solicitation of beneficiaries was like¬ 
wise immaterial.—Hill v. Zanone, 43 
S.W.2d 238, 184 Ark. 594. 

69. Md.—Schloss v. Schloss, 159 A. 
745, 162 Md. 346. 

N.J.—Tichenor v. Mechanics & Metals 
‘Nat. Bank of City of New York, 
125 A. 223, 96 N.J.Eq. 560. 

24 C.J. P 975 note 91 [a]. 

70. Cal.—In re Fritz' Estate, 20 P. 
2d 361, 130 Cal.App. 725. 

71. Pa.—In re Ward’s Estate, 21 
Pa.Dist. & Co. 595—In re Shryock’s 
Estate, 7 Pa.Dist. & Co. 545. 

24 C.J. p 976 note 92. 

“The current of authorities . . . 
is that if the testator has given a 
legacy in lieu of commissions, . . . 
the court cannot defeat the provision 
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of the will.”—Hill v. Zanone, 43 S.W. 
2d 238, 239, 184 Ark. 594. 

72. La.—Succession of Williams, 101 
So. 113, 156 La. 704. 

N.Y.—In re Sulzbacher's Estate, 6 N. 
Y.S.2d 683, 169 Misc. 1—In re Co¬ 
hen's Will, 220 N.Y.S. 509, 128 

Misc. 906—In re O’Donohue’s Es¬ 
tate, 181 N.Y.S. 911, 115 Misc. 697. 
Wash.—In re Babcock’s Estate, 192 
P. 939, 112 Wash. 556. 

Wyo.—In re Pringle’s Estate, 67 P.2d 
204, 51 Wyo. 352, 110 A.L.R. 987. 
Acceptance on account 

Acceptance of legacy is not elec¬ 
tion to take in lieu of executor’s 
commission if taken on account 
thereof, and hence renunciation of 
legacy in lieu of executor's commis¬ 
sions was not too late at time of ac¬ 
counting, unless injustice resulted.— 
Parker v. Wright, 143 A. 870, 103 N.J. 
Eq. 535. 

73. Md.—Renshaw v. Williams, 23 
A. 905, 75 Md. 498—Handy v. Col¬ 
lins, 60 Md. 229, 45 Am.R. 725. 

74. Ky.—Thome v. Allen, 49 S.W. 
1068. 

24 C.J. p 974 note 61. 

75. N.Y.—In re Cohen’s Will, 220 
N.Y.S. 509, 128 Misc. 906. 

24 C.J. p 976 note 93. 

76. N.Y.—In re Sulzbacher’s Estate, 
6 N.Y.S.2d, 683, 169 Misc. 1—In 
re Cohen’s Will, 220 N.Y.S. 509, 128 
Misc. 906. 

24 C.J. p 976 note 94. 
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the rule is that a testamentary executor who is left 
a legacy is not entitled to commissions unless the 
testator has formally declared his intention that the 
executor shall have both legacy and commissions. 77 

A testamentary provision that the executor 
should serve without compensation, 78 or without 
compensation beyond the testamentary benefits, 79 
does not affect such executor’s right to compensa¬ 
tion for services rendered in his capacity as tempo¬ 
rary administrator. 

The effect of a testamentary provision relating 
to the amount of compensation as such is consid¬ 
ered infra § 869. 

Performance required to earn compensation. 
Where compensation for services to be rendered by 
the executor is fixed by the will, the executor must 
perform the service to earn the compensation; 80 
but, where a bequest is made to the executor in 
lieu of compensation for his services, and is consid¬ 
ered as made on the implied condition that he shall 
clothe himself with the character of executor, it 
is a sufficient compliance with the condition if he 
proves the will or unequivocally manifests an inten¬ 
tion to do so. 81 

§ 858. - Effect of Agreements 

Executors are within their rights in collecting com¬ 
missions which are less than they are authorized to take 
by an agreement signed by the heirs. 

Where commissions already taken by executors 
are less than they are authorized to take by an 
agreement in evidence signed by the heirs, they are 
fully protected and within their rights in collecting 
the commissions thus far received, even though the 


items making up the aggregate value of a specific 
bequest of corporate stock are excluded. 82 

The effect of an agreement as to the amount of 
compensation is considered infra § 870, and of an 
agreement waiving or renouncing compensation, in¬ 
fra § 875. 

§ 859. - Priority of Claim 

A personal representative's claim for compensation 
has been held entitled to priority over debts and lega¬ 
cies, and, in the absence of a contrary statute, even over 
funeral expenses. 

It has been held that the compensation of the 
executor or administrator should be allowed to him 
in preference to debts 83 and legacies, 84 and even 
that such compensation is entitled to priority in 
payment over funeral expenses. 85 However, the 
court may be authorized by statute to direct pay¬ 
ment of the expenses of the funeral and last illness 
of decedent in priority to the compensation of the 
representative. 86 

§ 860. For What Services Allowed 

As a general rule, a personal representative is en¬ 
titled to reasonable compensation for services which are 
necessary to a proper administration of the estate, or 
which benefit it, or are authorized by the will, but not 
for services not properly connected with settlement of 
the estate or for acts done for his own benefit. 

To the extent that compensation for particular 
services is not expressly fixed by statute, the gen¬ 
eral rule is that personal representatives are enti¬ 
tled to reasonable compensation for services which 
are necessary to a proper administration and set¬ 
tlement of the estate, or which benefit the estate, 87 


Provisions construed 

(1) A will giving: legacies to execu¬ 
tors as such, and, in appointing chil¬ 
dren, providing that “they serve with¬ 
out fees," must be construed as giv¬ 
ing them legacies in lieu of compen¬ 
sation.—In re O’Donohue’s Estate, 181 
N.Y.S. 911, 115 Misc. 697. 

(2) Commissions bequeathed exec¬ 
utor in precisely the same amounts 
as provided by statute were held to 
constitute “compensation" for serv¬ 
ices, and not to constitute “gift."— 
In re Norris’ Estate, 150 S.E. 693, 
153 S.C. 203. 

77. La.—Succession of Williams, 101 
So. 113, 156 La. 704. 

24 C.J. p 976 note 94 [c]. 

78. N.Y.—In re Viggiani’s Estate, 11 
N.Y.S.2d 735, 171 Misc. 74. 

Compensation of temporary admin¬ 
istrator generally see infra § 871. 

*79. N.Y.—In re Melgood’s Will, 21 
N.Y.S.2d 763, 174 Misc. 754. 


80. U.S.—U. S. v. Merriam, N.Y., 

44 S.Ct. 69, 263 TJ.S. 179, 68 L. 
Ed. 240, 29 A.L.R. 1547, affirming, 
C.C.A., Merriam v. U. S. f 282 F. 
851. 

S.C.—In re Norris’ Estate, 150 S.E. 
693, 153 S.C. 203. 

81. U.S.—U. S. v. Merriam, N.Y., 

44 S.Ct. 69, 263 U.S. 179, 68 L.Ed. 
240, 29 A.L.R. 1547, affirming, C. 
C.A., Merriam v. U. S., 282 F. 851. 

82. N.Y.—In re Bourne's Estate, 195 
N.Y.S. 500, 119 Misc. 43. 

83. Ga.—Williamson v. Wilkins, 14 
Ga. 416. 

24 C.J. p 976 note 95. 

Lien prior to mortgage 

A statute providing that the pro¬ 
ceeds of a sale of realty shall be 
first applied to costs and expenses of 
the sale and the administrator's com¬ 
pensation gives the administrator a 
lien on the proceeds superior to that 
of a mortgagee.—Stone v. Strong, 42 
Ohio St. 53. 


84. N.Y.—Halsey v. Van Amringe, 6 
Paige 12. 

24 C.J. p 976 note 96. 

85. Nev.—In re Nicholson, 1 Nev. 
518. 

86. Cal.—In re Magorty, 146 P. 430, 
169 Cal. 163. 

87. Ariz.—In re Miller’s Estate, 92 
P.2d 335, 54 Ariz. 58. 

Ind*—Meier v. Union Trust Co. of 
Indianapolis, 176 N.E. 42, 93 Ind. 
App. 457. 

N.Y.—In re Van Valkenburgh’s Will, 
298 N.Y.S. 819, 164 Misc. 295. 

24 C.J. p 976 note 2. 

Commissions for particular services 
see infra §§ 863-866. 

Distribution pursuant to agreement 
Executor who, to avoid probate and 
administration costs, distributed es¬ 
tate under agreement with heirs was 
held entitled to commission, as 
I though the estate had been settled 
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or which are authorized by the will, 88 but they are 
not entitled to compensation for services which are 
not properly connected with, or essential to, such 
settlement, or for acts done for their own bene¬ 
fit.^ 

Unlike persons holding official positions, with 
salaries fixed by law, executors and administrators 
are paid only for services actually rendered. 90 An 
administrator should not receive compensation for 
services rendered by his attorney, for which the 
latter has been paid. 91 The right of the represent¬ 
ative to compensation for acting as attorney is con¬ 
sidered supra § 226. 

§ 861. From What Fund Payable 

A personal representative's compensation is usually 
payable out of the general personal estate rather than out 
of legacies, trusts, or real estate. The proceeds of un¬ 
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encumbered property should be resorted to before those 
of encumbered property. 

The compensation of a personal representative is 
usually to be paid out of the general personal estate 
of his decedent. 92 The residuary estate is the pri¬ 
mary fund to be looked to for payment of the com¬ 
pensation of the representative. 93 Such compensa¬ 
tion is not chargeable on legacies, 94 except by way 
of abatement when the general estate is insufficient 
to pay both the legacies and the representative’s 
compensation; 95 nor is it chargeable against a 
trust fund formed out of the corpus of the estate. 96 
or against the income from a trust estate. 97 How¬ 
ever, where a representative, under the provisions 
of a will, acts in relation to a certain fund as a 
trustee rather than as a representative, his compen¬ 
sation for executing the*trust is to be paid out of 
the income of such fund rather than out of the 
general estate, 98 and so, where the income of a 
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by the court.—Lowery v. Lowery, 130 
So. 80, 221 Ala. 546. 

Services rendered "before appoint¬ 
ment 

An allowance of compensation as 
single sum to accountant employed 
by residuary legatees to look after 
their interests in estate, who was 
subsequently appointed administra¬ 
tor of estate, for services rendered 
both before and after such appoint¬ 
ment, has been held proper, where 
such services were all for benefit of 
estate.—King v. Grace, 200 N.E. 346. 
293 Mass. 244. 

Carrying on business 

A representative is entitled to a rea¬ 
sonable allowance for the time and 
labor bestowed in carrying on the 
business of decedent.—Lamar v. La¬ 
mar, 45 S.E. 49S, 118 Ga. 684—24 C. 
J. p 981 note 57. 

88. Ala.—Jones v. Jones, 131 So. 
564, 222 Ala. 185. 

Ariz.—In re Miller's Estate, 92 P.2d 
335, 54 Ariz. 58. 

Division of estate 

As regards executor's right to com¬ 
missions provided for in will, the will 
was construed to contemplate divi¬ 
sion of estate as whole, realty as well 
as personalty, after expiration of pe¬ 
riod it was to be kept together, so as 
to entitle the executor to commis¬ 
sions on the value of the real estate 
disposed of by him.—Jones v. Jones, 
131 So. 564. 222 Ala. 185. 

Simplicity of duties 

Under will directing that, on ter¬ 
mination of testamentary trusts, 
trustee should pay funds to execu¬ 
tors for distribution under will, it 
was held that, even if there was no 
question as to how funds should be 
distributed executors had active duty 
to perform, entitling them to fees.— 
Bank of New York & Trust Co. v. 
Hamersley, 205 N.Y.S. 544, 210 App. 


Div. 57, modifying 202 N.Y.S. 35, 
121 Misc. 730, and affirmed 148 N.E. 
704, 240 N.Y. 558. 

89. Ky—Newton v. Hicks' Adm'r, 138 
S.W.2d 329, 2S2 Ky. 226. 

| Mich.—In re Brown's Estate, 177 N. 

W. 969, 210 Mich. 595. 

N.Y.—Delaware Hill Development Co. 
v. Ballachey, 225 N.Y.S. 814, 222 
App. Div. 7S8. 

Pa.—In re Rosenthal's Estate, 41 Pa. 
Dist. & Co. 292. 

Wis.—In re Mangan’s Will, 200 N.W. 

386, 185 Wis. 328. 

24 C.J. p 977 note 3. 

Unwarranted sale 

Administrator was not entitled to 
fee for unwarranted proceedings for 
sale of realty, where no claims had 
been filed against estate and ample 
personalty and cash existed to pay 
all expenses of administration.—In 
re White’s Estate, 52 P.2d 1074, 175 
Okl. 439. 

Establishing own claim 

An executor is not entitled to com¬ 
pensation for labors expended in es¬ 
tablishing his own claim against the 
estate.—In re Davidson’s Estate, 6 A. 
2d 73, 334 Pa. 389. 

Carrying out testator’s desire 

An administrator was properly al¬ 
lowed commissions on rents collect¬ 
ed by him from land belonging to 
beneficiaries, and not acquired under 
the will involved, in carrying out tes¬ 
tator’s desire to provide for the edu¬ 
cation of the beneficiaries.—Muldrow 
v. Mixson, 72 S.E. 466, 89 S.C. 551. 

90. Ill.—Edwards v. Lane, 163 N.E. 
460, 331 Ill. 442. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561—Vorder- 
strasse’s Estate v. Haumueller, 
App., 266 S.W. 1019. 

"The statute providing commis¬ 
sions for executors and administra¬ 
tors contemplated the performance 
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of some service on the part of such 
officers for which the fee is to be 
paid.”—In re O’Reilly's Estate, 231 
P. 916, 918, 27 Ariz. 222. 

Future services 

Court will not authorize executors 
to recover commissions for services 
not yet rendered on accounts which 
are not to be filed or audited.—Tits- 
worth v. Titsworth, 152 A. 869, 107 
N.J.Eq. 436. 

91. Mich.—Becht v. Miller, 273 N.W. 

294, 279 Mich. 629. 

24 C.J. p 976 note 2 [d]. 

92- Ga.—Williamson v. Wilkins, 14 
Ga. 416. 

24 C.J. p 977 note 4. 

Estate insolvent 

"An executor or administrator 
takes his office with its burdens as 
well as its benefits, and the fact that 
the estate he represents is insolvent 
is no reason why he should receive 
compensation from the opposite par¬ 
ty in any litigation which may arise." 
—State v. Ramsey County Prob. Ct., 
78 N.W. 1039, 1040, 76 Minn. 132. 

93. N.J.—Lutjen v. Lutjen, 51 A. 
790, 63 N.J.Eq. 391, reversed on 
other grounds 53 A. 625, 64 N.J. 
Eq. 773. 

24 C.J. p 977 note 6. 

94. N.Y.—Westerfield v. Westerfield, 
1 Bradf.Surr. 198. 

24 C.J. p 977 note 7. 

95. N.Y.—Westerfield v. Westerfield, 
supra. 

98. N.Y.—In re Fargo's Estate, 125 
N.Y.S. 156, 68 Misc. 273, 72 Misc. 
305, 7 Mills Surr. 548, 8 Mills Surr. 
166. 

97. Cal.—In re Dare's Estate, 235 P. 
725, 196 Cal. 29. 

98. R.I.—Grinnell v. Baker, 20 A. 8, 
23 A. 911, 17 R.I. 41. 

24 C.J. p 977 note 13. 
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certain fund is given by will to a person for life or 
for a shorter period, commissions for collecting and 
paying the income must be paid out of the income 
and not out of the general estate or out of the prin¬ 
cipal of the fund." 

The compensation of the representative is not 
generally a charge on real estate, 1 but, where the 
personal estate is exhausted, or there was none in 
the first instance, compensation for services ren¬ 
dered in selling land for the payment of debts and 
paying out the proceeds is a charge on such pro¬ 
ceeds, 2 and, it has been held, only on such pro¬ 
ceeds; 3 and it has also been held that compensa¬ 
tion for managing and selling real estate devised 
to be sold for the benefit of testator’s children must 
be paid out of the proceeds of the land so as to 
leave the personalty for the payment of debts. 4 

The proceeds of encumbered property will not be 
subjected to the payment of a representative’s com¬ 
pensation where the proceeds of unencumbered 
property are sufficient for that purpose. 5 

§ 862. Commissions 

Compensation to personal representatives may take 
the form of commissions on the value or proceeds of as¬ 


sets which they receive or administer or with respect to 
which they perform particular services. To some ex¬ 
tent the allowance of commissions is discretionary with 
the court. 

Under statute in a number of jurisdictions, com¬ 
pensation to executors and administrators takes 
the form of commissions on the value or proceeds 
of the assets which they receive or administer or 
with respect to which they perform particular serv¬ 
ices. 6 While commissions are generally determined 
by taking a percentage of a statutory base, it has 
been held that their allowance is ultimately within 
the court’s discretion; 7 under a statute so provid¬ 
ing, commissions within statutory limits are discre¬ 
tionary as respects certain types of assets, and a 
matter of right as respects other types. 8 

Executors are not entitled to commissions on dis¬ 
bursements and collections for which they have al¬ 
ready paid agents the amount of such commis¬ 
sions ; 9 but an administrator has been allowed com¬ 
missions, even though all the work in connection 
with the estate had been handled by an attorney 
who was independently compensated for his serv¬ 
ices. 10 An executor who performs the duties of 
his office is entitled to commissions as provided for 
in the will. 11 


09. N.J.—Woodruff v. Loundsberry, 

5 A. 99, 40 N.JEq. 545, affirmed 11 
A. 113, 42 N.J.Eq. 699. 

24 C.J. p 977 note 14. 

1. N.C.—Newsom v. Newsom, 38 N. 
'C. 411. 

21 C.J. p 977 note 9. 

2. Ohio.—Stone v. Strong, 42 Ohio 
St. 53. 

24 C.J. p 977 note 10. 

3. Ohio.—State ex rel. Fulton v. 
Griffith, 187 N.E. 121, 127 Ohio St. 
161. 

4. Ky.—Mason County v. Lee, 1 T.B. 
Mon. 247. 

5. Ky.—Watts' Adm’r v. Smith, 63 
S.W.2d 796, 250 Ky. 617, 91 A.L.R. 
1206. 

6. Ala.—Lowery v. Lowery, 130 So. 
80, 221 Ala. 546. 

Ariz.—in re O'Reilly's Estate, 231 P. 
916, 27 Ariz. 222. 

Cal.—In re Lamp man’s Estate, 100 P. 
2d 488, 15 Cal.2d 212, superseding, 
App., 92 P.2d 495. 

Colo.—Goodknight v. Harper, 225 P. 
215, 75 Colo. 141. 

Hawaii.—In re Estate of Pinheiro, 33 
Hawaii 226. 

Iowa.—In re Lindell’s Estate, 262 N. 

W. 819, 220 Iowa 431. 

La.—Succession of Boehm, 108 So. 
322, 161 La. 162. 

Mich.—In re Donovan’s Estate, 253 
N.W. 552, 266 Mich. 362, 91 A.L. 
R. 1418. i 


Mo.—Estey v. Commerce Trust Co., 
64 S.W.2d 608, 333 Mo. 977. 

Mont.—In re Walker’s Estate, 106 P. 

2d 341, 111 Mont. 66. 

N.J.—Appeal of Larrabee, 130 A. 195, 
98 N.J.Eq. 655. 

N.M.—In re Keel’s Estate, 25 P.2d 
806, 37 N.M. 569. 

N.T.—In re Rubinstein’s Estate, 7 N. 
Y.S.2d 311, 169 Misc. 273—In re 
O’Donohue’s Estate, 181 N.Y.S. 
911, 115 Misc. 697. 

N.C.—Parsons v. Leak, 167 S.E. 563, 
204 N.C. 86. 

Ohio.—Hegner v. Hegner, 9 Ohio App. 
147. 

Okl.—In re Dixon's Estate, 97 P.2d 
559, 186 Okl. 308. 

Or.—Steel v. Holladay, 26 P. 562, 20 
Or. 462. 

Pa.—In re Richardson’s Estate, 16 
Pa.Dist. & Co. 296—In re Lutz’ Es¬ 
tate, 8 Sch.Reg. 65. 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmith, 176 S.E. 728, 174 S.C. 
161. 

Tex.—Richardson v. McCloskey, Civ. 
App., 261 S.W. 801, reversed on 
other grounds, Com.App., 276 S. 
W. 680. 

Wash.—In re Johnston's Estate, 181 
P. 209, 107 Wash. 25. 

Yvyo.—In re Pringle's Estate, 67 P.2d 
204, 51 Wyo. 352, 110 A.L.R. 987. 
24 C.J. p 977 note 16. 

Part of necessary expenses 

An administrator’s statutory “com¬ 
missions are a part of ^he necessary 
i expenses of administration.”—Cagle 
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V. Cagle, 5 S.E.2d 100, 103, 60 Ga. 
App. 769. 

Not contract right 

“The law is well settled in this 
state that the right to commissions 
does not arise from contract, but is 
founded on and fixed by statute.”— 
St. Mary's Female Orphan Asylum 
of Baltimore v. Hankey, 113 A. 100, 
101, 137 Md. 569. 

7. Ky.—Ramsey v. Ramsey, 4 T.B. 
Mon. 151. 

N.Y.—In re Frame’s Estate, 274 N. 

Y.S. 420, 152 Misc. 475. 

Pa.—In re Shoch’s Estate, 41 Pa. 
Dist. & Co. 698. 

8. N.M.—In re Keel’s Estate, 25 P. 
2d 806, 37 N.M. 569. 

Particular types of property 

Except on cash, proceeds of life 
policies, and real estate, administra¬ 
tor's commission on property coming 
into his hands accrues as of right 
and cannot be disallowed by court; 
but United States government bonds 
are not “cash” within the statute.— 
In re Keel's Estate, supra. 

9. Tex.—Richardson v. McCloskey, 
Civ. App., 26JL S.W. 801, reversed 
on other grounds. Com.App., 276 
S.W. 680. 

10. S.C.—Carolina Life Ins. Co. v. 
Arrowsmith, 176 S.E. 728, 174 S. 
C. 161. 

11. Ky.—Fidelity & Casualty Co. of 
New York v. Crass, 61 S.W.2d 885, 
249 Ky. 827. 
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sets of the estate is considered infra § 865 b. 

Where commissions are allowed on the value of 
the entire estate accounted for, only money or prop¬ 
erty which actually constitutes an asset of the es¬ 
tate may be included, and commissions may not be 
allowed on any other property, 17 even though the 
executor takes possession thereof and includes it 
in his inventory; 18 and, where an executor is al¬ 
lowed commissions on an accounting for a bond 
which was in the hands of the testator as trustee, 
such commissions belong to the estate of the tes¬ 
tator and not to the executor personally. 19 How¬ 
ever, when the representative is compelled by law 
to hold, protect, and guard funds coming into his 
hands which he has reason to believe to be assets 
of the estate until the right to such funds can be 
determined, he has been held entitled to his com¬ 
missions thereon ; 20 and it has been considered that 
the representative was entitled to “some commis¬ 
sions” on property which came to his hands as be¬ 
longing to the estate of his decedent, whether or 
not it rightfully belonged to the estate. 21 

Another test of whether the property should be 
included is whether the representative is chargeable 
therewith and his bond responsible therefor, 22 and 
here again the mere fact of his taking possession 
is not controlling, although it is a matter to be 
taken into consideration. 23 

Of course, on assets never in possession of the 
personal representative or chargeable to him, and 


12. Cal.—In re Lampman’s Estate, 

100 P.2d 488, 15 Cal.2d 212, super¬ 
seding, App., 92 P.2d 495—In re 
O’Connor's Estate, 254 P. 269, 200 
Cal. 646—In re Boggs' Estate, 90 
P.2d 814, 32 Cal.App.2d 30. 

Md.—Frank v. Wareheim, 7 A.2d 186, 

177 Md. 43. 

Mont.—In re Walker’s Estate, 106 P. 

2d 341, 111 Mont. 66. 

N.M.—In re Keel’s Estate, 25 P.2d 
806, 37 N.M. 569. 

Ohio.—Hegner v. Hegner, 9 Ohio App. 

147. 

Okl.—In re Dixon’s Estate, 97 P.2d 
559, 186 Okl. 308. 

Or.—Steel v. Holladay, 26 P. 562, 20 
Or. 462. 

Pa.—In re Gardner’s Estate, 185 A. 

804, 323 Pa. 229—In re Miller’s Es¬ 
tate, 1 A.2d 523, 132 Pa.Super. 437 
—In re Frick’s Estate, 13 Pa.Dist. 

& Co. 536. 

24 C.J. p 977 note 17. ' 

Property held accounted for 

Executor was entitled to commis¬ 
sions on part of dividends retained 
by state examiner to liquidate liabil¬ 
ity of estate on its bank stock, 
where, regardless of system of book¬ 
keeping, such amount was paid to 
state examiner who was legally en- 
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i titled to receive it, and hence was 
“accounted for.”—In re Pringle’s Es¬ 
tate, 67 P.2d 204, 51 Wyo. 352, 110 
A.L.R. 987. 

13. Mo.—Vorderstrasse’s Estate v. 
Haumueller, App., 266 S.W. 1019. 

N.J.—Appeal of Larrabee, 130 A. 195, 
98 N.J.Eq. 655. 

14. Pa.—In re Gongaware’s Estate, 
109 A. 276, 265 Pa. 512—In re Von 
Storch’s Estate, 88 Pa.Super. 43. 

15. Pa.—In re De Wald’s Estate, 13 
Phila. 251. 

16. Pa.—In re De Wald’s Estate, su¬ 
pra. 

24 C.J. p 978 note 20. 

17. Okl.—In re Dixon’s Estate, 97 
P.2d 559, 186 Okl. 308. 

Pa.—In re McLaughlin’s Estate, 14 
Pa.Dist. & Co. 665. ^ 

24 C.J. p 984 note 89. 

Joint hank account of decedent and 
executor constituted no part of as¬ 
sets of decedent's estate, and hence 
executor was entitled to no commis¬ 
sions or fees thereon.—In re Fritz’ 
Estate, 35 P.2d 643, 140 Cal.App. 487. 

Partnership property should not be 
included. 

Colo.—Goodknight v. Harper, 225 P. 
215, 75 Cofo. 141. 


Pa.—In re Reilly’s Estate, 20 Pa.Dist. 
& Co. 10, 49 Montg.Co. 244. 

18. Cal.—In re Delaney, 42 P. 981, 
110 Cal. 563. 

24 C.J. p 984 note 89. 

Proceeds of sale of realty 
Administrator was not entitled to 
commissions on an item representing 
the cash payments made by purchas¬ 
ers of realty which had belonged to 
decedent, and received by the admin¬ 
istrator and charged to his account, 
although they did not in fact consti¬ 
tute assets of the estate.—In re Phet- 
teplace’s Estate, 6 N.Y.S.2d 845. 

16. N.Y.—Matter of Butler, 123 1ST. 
Y.S. 279, 66 Misc. 409, 7 Mills Surr. 
410. 

20. Cal.—Wells v. Robinson, 13 Cal. 
133. 

24 C.J. p 984 note 91. 

21. D.C.—Bohrer v. Otterback, 21 D. 
C. 32. 

22. Cal.—In re Lampman’s Estate, 
100 P.2d 488, 15 Cal.2d 212, super¬ 
seding, App., 92 P.2d 495. 

23. Cal.—In re Lampman’s Estate, 
supra. 


§ 863. -- On What Allowed in General 

a. Assets considered 

b. Valuation 

a. Assets Considered 

In a number of jurisdictions commissions are allowed 
on the entire estate which comes into the representa¬ 
tive’s hands and for which he accounts or is held ac¬ 
countable; but in some states commissions are allowed 
only on the value of the persona! estate, or only on con¬ 
verted assets in the absence of authorized distribution in 
kind. Whether or not a particular item is to be included 
in the total on which commissions are to be computed 
depends largely on whether it is actually part of the 
estate and whether the representative administers it. 
Commissions are generally not allowed on worthless as¬ 
sets or uncollected debts, or on the collection of a debt 
owed by the representative to the estate. 

In a number of jurisdictions, commissions are 
as a rule allowed on any and all property of the 
estate which comes into the possession of the rep¬ 
resentative and for which he accounts or is held 
accountable. 12 Under some statutes commissions 
are expressly limited to a percentage of the value 
of the personal estate plus any sums of money by 
which it may be augmented through the efforts of 
the representative; 13 under others, though com¬ 
missions are generally allowable on the entire es¬ 
tate accounted for, they will not be allowed on 
property which has not been converted 14 unless 
distribution in kind is authorized and has been 
made, 15 in which case reduced commissions may 
be allowed. 16 The effect of statutes allowing com¬ 
missions for receiving and disbursing funds or as- 
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in no sense administered by him, a commission is 
not allowable. 24 Accordingly, it is held that, where 
an executor or administrator does not receive any 
funds or other assets of the estate, he is not en¬ 
titled to any compensation, even though he may 
have been subjected to trouble in preparing for ad¬ 
ministration. 25 However, it has been held that the 
representative is entitled to commissions on prop¬ 
erty of the estate actually brought into his posses¬ 
sion and administered by him, although the will 
did not give him seizin of such property. 26 

Where property of the estate is sold, if com¬ 
missions have not already been allowed on it, they 
may be allowed on the proceeds of the sale. 27 
Profits made in conducting the business of dece¬ 
dent and becoming part of the estate should be tak¬ 
en into consideration in fixing the fees. 28 

Inventory as basis of computation. Commis¬ 
sions are sometimes based on the property inven¬ 
toried as composing the estate, 29 less deductions for 
bad debts and unproductive property. 30 It is also 
held, however, that commissions should be allowed 
on property coming to hand after the inventory is 
taken. 31 

Exempt property. It has been held that commis¬ 
sions cannot be allowed on the value of homestead 
property and of property allowed to a widow. 32 


Debts, accounts, and choses in action, receivable 
by estate. Where commissions are based on the 
amount of the estate accounted or accountable for, 
the personal representative is entitled to commis¬ 
sions on that part of debts owing to the estate 
which he has, or should have, reduced to posses¬ 
sion. 33 Thus, to the extent that the debts are col¬ 
lected, commissions may clearly be allowed on the 
amounts collected; 34 but the representative is also 
entitled to commissions on debts which are uncol¬ 
lected but which are nevertheless administered by 
sale or transfer to the parties entitled, 35 since by 
such acts of administration the representative 
makes himself properly chargeable and his bond 
responsible for the value realized. 36 

Worthless assets and uncollectable debts gener¬ 
ally. An executor or administrator has no right 
to charge commissions on worthless assets or un¬ 
collected debts, 37 unless, perhaps, where he has at¬ 
tempted in good faith to realize on them. 38 Even 
if he is entitled to anything for his services as to 
uncollectable debts, specific compensation, and not 
commissions, should be allowed; 39 and reimburse¬ 
ment for legitimate expenses incurred has been held 
the proper allowance. 40 

Indebtedness between representative and estate. 
The general rule is that an executor or administra¬ 
tor is not entitled to a commission for the collec- 


24. Ariz.—In re O’Reilly’s Estate, 
231 P. 916, 27 Ariz. 222. 

Cal.—In re Boggs’ Estate, 90 P.2d 
814, 32 Cal.App.2d 30. 

Md.—Frank v. Wareheim, 7 A. 2d 
186, 177 Md. 43. 

N.M.—In re Keel’s Estate, 25 P.2d 
806, 37 N.M. 569. 

24 C.J. p 984 note 98. 

' Constructive possession. 

The fact that property of the es¬ 
tate came into the constructive pos¬ 
session of the administrator does 
not require that commissions should 
be paid on it, where the property 
never came into the actual posses¬ 
sion of the administrator and was 
never administered, and this is true, 
even though such property has been 
technically accounted for.—In re Un¬ 
derwood's Estate, 6 Alaska 673. 

Unconverted assets to become part 
of trust estate 

Executor was entitled to allowance 
on accounting for commissions on un¬ 
converted assets later to become 
part of trust estate in executor’s 
hands and constituting greater por¬ 
tion of balance for distribution, pay¬ 
ment of commissions being post¬ 
poned only where assets are awarded 
back to executor for further ac¬ 
counting.—In re Gardner's Estate, 
185 A. 804, 323 Pa. 229. 


25. Or.—Steel v. Holladay, 26 P. 562, 
20 Or. 462. 

24 C.J. p 985 note 99. 

26. La.—McDonogh’s Succession, 7 
La.Ann. 475—Anderson v. Ander¬ 
son, 10 La. 29. 

27. Pa.—In re De Wald’s Estate, 13 
Phila. 251. 

24 C.J. p 978 note 18. 

On proceeds of sale of realty see in¬ 
fra § 866. 

28. Cal.—In re Allen's Estate, 108 
P.2d 973, 42 Cal.App.2d 346. 

Extra allowance for carrying on 
business see infra § 868. 

Receipt of salary 

Administratrix may be entitled to 
statutory commission, notwithstand¬ 
ing receipt of salary for conducting 
business which was part of the suc¬ 
cession.—Succession of Boehm, 108 
So. 322, 161 La. 162. 

29. La.—Manion’s Succession, 79 So. 
409, 143 La. 799. 

24 C.J. p 978 note 26. 

30. La.—Manion’s Succession, supra 
—McCan’s Succession, 22 So. 225, 
49 La.Ann. 968. 

31. La.—Pinnell v. Scribner, 12 La. 
608. 

24 C.J. p 978 note 28. 

32. Okl.—In re White’s Estate, 52 
P.2d 1074, 175 Okl. 439. 
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33. Md.—Frank v. Wareheim, 7 A.2d 
186, 177 Md. 43. 

34. Md.—Frank v. Wareheim, supra. 

35. Md.—Frank v. Wareheim, supra. 

36. Md.—Frank v. Wareheim, supra. 

37. Md.—Frank v. Wareheim, supra. 
Okl.—In re White’s Estate, 52 P.2d 

1074, 1078, 175 Okl. 439, quoting 
Corpus Juris. 

Wyo.—In re Pringle’s Estate, 67 P. 
2d 204, 207, 51 Wyo. 352, 110 A.L. 
R. 987, citing Corpus Juris. 

24 C.J. p 984 note 93. 

Specialties barred by limitation 
If obligations of legatees were in 
fact specialties barred by limitation, 
they could not properly be deducted 
by executor from the legatees’ dis¬ 
tributive shares of the estate of 
testatrix, and the executor was not 
entitled to receive any commissions 
on their amount.—Frank v. Ware¬ 
heim, 16 A.2d 851, 179 Md. 59. 

38. La.—Johnston’s Succession, 1 
La. Ann. 75. 

24 C.J. p 984 note 94. 

39. Pa.—In re John’s Estate, 2 
Chest.Co. 281. 

W.Va.—Kester v. Lyon, 20 S.E. 933, 
40 W.Va. 161. 

40. Ark.—Adamson v. Parker, 85 S. 
W. 239, 74 Ark. 168. 
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tion of a debt which he himself owes to the es¬ 
tate, 41 although a contrary view has been assert¬ 
ed. 42 If, however, the representative has actually 
paid his debt to the estate, he may be allowed par¬ 
tial commissions for disbursing the amount. 43 It 
has been held that the representative is entitled to 
commissions on a debt due to him from decedent, a 
claim for which is presented and allowed on his 
accounting; 44 but there is also authority for the 
contrary view. 45 

Surcharges. According to some of the authori¬ 
ties, no commissions should be allowed on sums 
with which a representative is charged on account 
of his neglect or other misconduct; 46 but there is 
also authority for the contrary view. 47 It has al¬ 
so been held that an administrator is not entitled 
to an allowance of commissions on assets which 
he has charged to himself under protest. 48 

Lost or perished assets. An executor or admin¬ 
istrator has been held not entitled to commissions 
on property which has been lost or which has per¬ 
ished. 49 

Prior allowance of commissions. Where the rep¬ 
resentative renders more than one account, com¬ 
missions cannot be allowed, on a second or subse¬ 
quent account, on assets which were included in 


a prior account and on which commissions have al¬ 
ready been allowed. 50 

Foreign assets. It has been held that commis¬ 
sions are not allowable on money collected by the 
administrator in a foreign jurisdiction and paid 
to a creditor residing therein, no administration 
having been granted in that jurisdiction. 51 How¬ 
ever, other authority holds that neither the statute 
nor any rule of law denies commissions on money 
collected in another state. 52 

b. Valuation 

In fixing the value of assets of the estate for the pur¬ 
pose of computing commissions, some authorities have 
held that the appraised value governs, others that the 
appraised value is only prima facie evidence, and governs 
only if the real value.is not shown to be different. Un¬ 
collected debts which have been administered must be 
taken not at their nominal, but at their real, value, that 
is, the value for which the representative is charged. 

In order to compute the commissions to which 
a representative is entitled on the estate accounted 
for, it becomes necessary to fix or adopt some val¬ 
ue for the various items comprising the estate. 53 
On this question it has been variously held that the 
appraised value of the item as of the time of dece¬ 
dent's death governs, 54 that, where the appraised 
value of the estate is greater than the value at the 
time of settlement, the latter value controls, 55 and 


41. Pa.—In re Hoffer, 27 A. 11, 156 
Pa. 473. 

24 C.J. p 982 note 61. 

When his debt is set off against 
his distributive share, personal rep¬ 
resentative is not entitled to com¬ 
missions as for receipt or disburse¬ 
ment.—Clay v. Howard’s Ex’r, 57 S. 
W.2d 484, 247 Ky. 512, 88 A.L.R. 186. 

42. S.C.—Griffin v. Bonham, 30 S.C. 
Eq. 71. 

43. Pa.—In re Hart’s Estate, 10 Pa. 
Dist, 421, 25 Pa.Co. 401. 

24 C.J. p 982 note 63. 

44. N.Y.—Matter of Mount, 2 Redf. 
Surr. 405. 

45. Ky.—Linville’s Distributee v. 
Linville’s Adm’x, 92 S.W.2d 800, 
263 Ky. 499. 

Tex.—Brown v. Walker, 38 Tex. 109. 

46. Pa.—In re Hart’s Estate, 10 
Pa.Dist. 421, 25 Pa.Co. 401. 

24 C.J. p 981 note 58. 

47. N.Y.—Matter of Mount, 2 Redf. 
Surr. 405. 

S.C.—Edmonds v. Grenshaw, 5 S.C. 
Eq. 224. 

Payment of surcharges 

Executors’ commissions may he 
computed on estate’s capital as re¬ 
constituted by payment of all sur¬ 
charges on accounting.—In re Wit- 
kind’s Estate, 4 N.Y.S.2d 933, 167 
Misc. 885. 


48. Ill.—Kempton v. People, 139 Ill. 
App. 563. 

49. Wyo.—In re Pringle's Estate, 67 
P.2d 204, 207, 51 Wyo. 352, 11C 
A.L.R. 987, citing Corpus Juris. 

24 C.J. p 984 note 97. 

50. Pa.—In re Tasker’s Estate, 14 
Pa.Dist. 435. 

Compensation for additional duties 
However, it has been held that 
where a will imposes upon the ex¬ 
ecutor duties in addition to those 
involved in the settlement of the 
estate and transfer thereof to a 
trustee, which duties cannot be per¬ 
formed by the executor at the set¬ 
tlement of his original account, on 
which he receives a commission, he 
is entitled, after performing such 
additional duties, to a reasonable 
compensation therefor, and a stat¬ 
ute prohibiting an allowance of more 
than a single commission to a per¬ 
son acting in the dual capacity of 
executor and trustee does not apply. 
—In re Scull’s Estate, 4 PaDist. 699, 
17 Pa.Co. 198. 

Subsequent receipts deemed addi¬ 
tional 

Where commissions are paid on 
part of an estate at an intermediate 
accounting, commissions can be al¬ 
lowed only on the amount which 
comes into the representative’s 
hands afterward, and such commis¬ 
sions are calculated as if the subse¬ 
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quent receipts were part of the prior 
■eceipts.—Tucker v. Tucker, 33 N.J. 
Eq. 235, affirmed 34 N.J.Eq. 292. 

51. S.C.—Jones v. Jones, 17 S.E. 

587, 802, 39 S.C. 247. 

32. Tex.—Simpson v. Goggin, Civ. 
App., 5 S.W.2d 610, error refused. 

53. Pa—In re Peck’s Estate, 33 
Berks Co.L.J. 245. 

54. Hawaii.—In re Estate of Pin- 
heiro, 33 Hawaii 226. 

Stock of corporation holding dece¬ 
dent’s note 

Where one of the assets of a dece¬ 
dent's estate is stock in a corpora¬ 
tion which holds decedent’s promis¬ 
sory note given for certain assets 
which he had withdrawn from the 
corporation, his executor’s commis¬ 
sions on principal may properly be 
computed on the entire value, inter 
alia, of decedent’s holdings in the 
corporation, even though a portion 
of that value is attributable to dece¬ 
dent’s obligation to the corporation. 
—In re League's Estate, 39 Pa.Dist. 
& Co. 620, 57 Montg.Co. 15. 

55. Wash.—In re Hagerty, 166 P. 
1139, 97 Wash. 491. 

24 C.J. p 979 note 29. 

Receiving, and accounting for rent 
for long period 

In determining the value of prop¬ 
erty not sold, in order to fix the ad¬ 
ministrator’s commissions, the ap- 
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that commissions should be computed on the ap¬ 
praised value of the corpus of the estate when it 
reached the representative’s hands, without regard, 
in the absence of exceptional circumstances, to sub¬ 
sequent accretions; 56 and a number of authorities 
have held that, while the appraised or inventory 
value is prima facie evidence, the real value of the 
item governs if it is shown to be different from the 
appraised value. 57 Where commissions are allow¬ 
able on debts which have not been collected but 
have been administered, the computation should be 
based not on their nominal value but on their real 
value, that is, the value for which the representa¬ 
tive is charged. 58 Under a statute providing that 
a stated percentage of personalty distributed and 
realty sold shall be the maximum compensation al¬ 
lowed for ordinary services, it is proper to take 
as a basis of computation the amount actually re¬ 
ceived for mortgaged property sold rather than the 
full amount of expressed consideration. 59 


The commission on pledged securities should be 
computed on the equity therein over and above the 
amount of the loan for which they are pledged. 60 

§ 864. - Legacies and Distributive Shares 

Representatives entitled to commissions for paying 
out funds of the estate are generally entitled to com¬ 
missions for paying over legacies and distributive 
shares, as well as for paying debts. While commissions 
are not allowable on specific legacies, they may, hi the 
absence of a contrary statute, be allowed on the amount 
of a general legacy or distributive share paid by the de¬ 
livery of property in kind. 

Except where the statute provides to the con¬ 
trary, 61 personal representatives who are entitled 
to commissions for paying out funds of the estate 
are, as a general rule, entitled to commissions for 
paying over legacies and distributive shares as well 
as for paying debts. 62 

Specific legacies . The personal representative is 
not entitled to a commission on a specific legacy, 63 


praised value of land as contained in 
the original inventory and appraise¬ 
ment should be taken, and not the 
present value, where the administra¬ 
tor had received and accounted for 
the rents for twenty years.—Priewe 
v. Priewe, 175 N.W. 732, 43 N.D. 509. 

56. Pa.—In re Gardner’s Estate, 185 
A. 804, 323 Pa. 229—In re Miller's 
Estate, 1 A.2d 523, 132 Pa.Super. 
437. 

57. Ariz.—In re Sullivan’s Estate, 
78 P.2d 132, 51 Ariz. 483. 

Cal.—In re Allen’s Estate, 108 P.2d 
973, 42 Cai.App.2d 346. 

Wash.—In re Johnston’s Estate, 181 
P. 209, 107 Wash. 25. 

Wyo.—In re Pringle’s Estate, 67 P. 
2d 204, 51 Wyo. 352, 110 A.L.R. 
987. 

24 C.J. p 978 note 26 [a], p 982 note 
68 [c], [d]. 

Sale price 

If grounds exist for a sale of 
property of an estate, and a sale is 
actually and justly made, then the 
sale price fixes the value on which 
the administrator’s fee is based,— 
In re Walker’s Estate, 106 P.2d 341, 
111 Mont. 66. 

Fraudulent appraisement 

If heirs can show at time of set¬ 
tlement of administrator’s account 
that appraised value of mining 
claims is so out of proportion to the 
actual value as to indicate fraud in 
the appraisement, then the court 
may cause a proper appraisement to 
be made and cause the administra¬ 
tor’s fee to be based thereon.—In re 
Walker’s Estate, supra. 

Realization loss was properly cred¬ 
ited to executor, but erroneously in¬ 
cluded in aggregate on which his 
compensation was computed.—In re 


O’Connor’s Estate, 254 P. 269, 200 Cal. 
646. 

58. Md.—Frank v. Wareheim, 7 A.2d 
186, 177 Md. 43. 

Transfer to purchaser 

The “value” of debts due estate 
which are sold to a purchaser and on 
which personal representative is en¬ 
titled to commissions is the purchase 
price.—Frank v. Wareheim, supra. 
Debt of legatee or distributee 

(1) To the extent that debts of 
legatees or distributees are charged 
against their shares, commissions 
may be allowed thereon, although the 
debts are otherwise uncollected.—In 
re White’s Estate, 52 P.2d 1074, 175 
Okl. 439—24 C.J. p 984 note 96. 

(2) Unless the personal represen¬ 
tative has classified a debt due from 
a legatee or distributee as sperate 
or as having value, and thus sub¬ 
jected himself to a possible charge 
for the amount thereof, he cannot, 
after crediting the legatee or dis¬ 
tributee with the amount of his dis¬ 
tributive share against the debt, com¬ 
pute his commissions .against the 
residue.—Frank v. Wareheim, 7 A. 2d 
186, 177 Md. 43. 

Appraised value of securities pledg¬ 
ed in other states 

Allowance of executor's commis¬ 
sion on appraisement, including full 
market value of securities pledged by 
deceased in other states for his 
debts, instead of only on equity 
therein, was held proper, where ex- 
; ecutor acquired qualified possession 
thereof and supervised sale to sub¬ 
stantial benefit of estate.—York v. 
Maryland Trust Co., 133 A. 128, 150 
Md. 354, 46 A.L.R. 231. 

59. Iowa.—In re LindeH's Estate, 
262 N.W. 819, 220 Iowa 431. 
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60. Pa.—In re League’s Estate, 39 
Pa.Dist. & Co. 620, 57 Montg.Co. 
15. 

61. Tex.—Loewenstein v. Watts, 
Giv.App.,* 119 S.W.2d 176, affirmed 
137 S.W.2d 2, 134 Tex. 660, 128 
A.L.R. 910—Spofford v. Minor, 36 
S.W. 771, 13 Tex.Civ.App., 534. 

62. U.S.—West v. Smith, D.C., 8 

How. 402, 12 L.Ed. 1130. 

24 C.J. p 979 note 31. 

Where the representative is him¬ 
self the distributee, he is entitled to 
commissions on his share.—Russell 
v. Hogan, 140 S.W.2d 615, 282 Ky. 
764—Hamilton v. Nunn, 57 S.W.2d 
655, 247 Ky. 715—Taylor v. Taylor, 
4 S.W.2d 752, 223 Ky. 799—Avey v. 
Stearman, 140 S.W. 1055, 144 Ky. 
574. 

Informal report to infants’ guardian 
Where parties entitled to the pro¬ 
ceeds of an estate during a year are 
infants, and the personal representa¬ 
tive has neither given them or their 
guardian a complete statement in 
writing, nor paid the money over 
to the guardian, but has only given 
information verbally and by infor¬ 
mal memoranda as to the receipts 
for the year, he is not entitled to 
commissions on the shares of the 
infants.—Van Winkle v. Blackford, 
46 S.E. 589, 54 W.Va. 621. 

63. N.Y.—In re Dunigan’s Will, 30 
N.Y.S.2d 38, 177 Misc. 212—In re 
Rosenstein's Estate, 274 N.Y.S. 
126, 152 Misc. 777—In re Bates* 
Will, 274 N.Y.S. 93, 152 Misc. 627 
—In re Gavey’s Estate, 263 N.Y.S. 
784, 147 Misc. 332—In re Baker’s 

* Estate, 262 N.Y.S. 363, 146 Misc. 
437—In re Good’s Estate, 260 N.Y. 
S. 292, 145 Misc. 431—In re Terwil- 
ligar’s Estate, 254 N.Y.S. 498, 142 
Misc. 249—In re Anable's Will, 249 
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even though such legacy consists of stocks, bonds, 
or other securities, which are usually regarded in 
the business world as practically the equivalent of 
money, 64 and even though the distribution of such 
legacies is accomplished through the medium of a 
transaction having the appearance of, but not ac¬ 
tually constituting, a sale. 65 The fact that the will 
requires the executor to perform certain acts re¬ 
specting property specifically bequeathed does not 
affect the operation of the rule; 66 nor is it affected 
by the fact that the executor is authorized to sell 
the property where title thereto vests in the donee 
upon the testator’s death, and the executor in sell¬ 
ing the property acts merely in the capacity of 
agent of the trustee. 67 

Property delivered in kind. A commission may 
be allowed on the amount of a general legacy or 
distributive share, although it is paid by the deliv¬ 
ery of property in kind instead of in money, 68 the 
commission being based on the market 69 or ap¬ 
praised 70 value of what was thus turned over, or 
the agreed valuation where there is an agreement 
for compensation. 71 This rule is ordinarily applied 


in the case of stocks, bonds, or other securities, the 
delivery of which is regarded as equivalent to a 
payment in money. 72 Where the statute expressly 
so provides, no commissions may be allowed for de¬ 
livering of any property in kind. 78 

§ 865. - Investments, Income, Receipts, 

and Disbursements 

a. Investments and income 

b. Receipts and disbursements 

a. Investments and Income 

Commissions may be allowed on Interest and Income 
accruing to the estate. An executor Is not entitled to 
commissions for collecting income on property specifically 
bequeathed, or on the enhanced value of investments 
made with money on which commissions have been 
charged and allowed In a prior account. 

Commissions may be allowed on interest and in¬ 
come accruing to the estate. 74 Although a con¬ 
trary view has been expressed, 75 where a fund is 
given to a personal representative in trust and he 
is required to receive and disburse the income of 
the fund, he is usually held entitled to commissions 


N.Y.S. 462, 139 Misc. 914—In re 
Hodges' Estate, 219 N.Y.S. 302, 128 
Misc. 211. 

X.C.—Thigpen v. Farmers’ Banking & 
Trust Co. of Tarboro, 165 S.E. 720, 
203 N.C. 291. 

Va.—Jones v. Virginia Trust Co., 128 
S.E. 533, 142 Va. 229. 

24 C.J. p 979 note 34. 

Bequest not specific as to particular 
legatee 

A bequest of wearing apparel, 
plate, diamonds, etc., to the children 
of testatrix, is a bequest of specific 
property, but is not specific as to 
the particular property to be deliv¬ 
ered to the particular legatee, so 
that its division and probable sale to 
effect an equal partition required 
performance of duties by the execu¬ 
tors, and they should be allowed 
commissions on the value of the 
items so bequeathed, although ordi¬ 
narily commissions are not allowed 
on specific bequests.—In re Brooks' 
Estate, 197 N.Y.S. 637, 119 Misc. 738, 
affirmed 208 N.Y.S. 837, 213 App.Div. 
822. 

64. N.Y.—In re Dunigan's Will, 30 

N.Y.S.2d 38, 177 Misc. 212—-In re 
Bates* Will, 274 N.Y.S. 93, 152 

Misc. 627—In re Bourne’s Estate, 
195 N.Y.S. 500, 119 Misc. 43. 

N.C.—Rose v. Bank of Wadesboro, 9 
S.E.2d 2, 217 N.C. 600. 

24 C.J. p 979 note 35* 

65. S.C.—Herndon v. Caine, 91 S.E. 
1, 106 S.C. 230. 

66. N.Y.—In re Anable’s Will, 249 
N.Y.S. 462, 139 Misc. 914. 


[ 67. N.Y.—In re Dunigan's Will, 30 
j N.Y.S.2d 38, 177 Misc. 212. 

i 68. N.Y.—In re Roney’s Estate, 265 
N.Y.S. 43, 148 Misc. 70. 

Pa.—In re Park’s Estate, 4 Pa.Co. 

| 560, 21 Wkly.N.C. 227. 

24 C.J. p 979 note 36. 

On entire estate 

(1) Under will providing commis¬ 
sions for dividing “corpus of my es¬ 
tate,” executor was entitled to com¬ 
mission on entire estate, real and 
personal, disbursed and divided in 
kind, by mutual understanding among 
beneficiaries.—Jones v. Jones, 131 So. 
564, 222 Ala. 185. 

(2) Agreement to pay executors 
commissions for receiving and dis¬ 
tributing estate included real prop¬ 
erty in computation of commissions. 
—In re Wagner’s Will, 244 N.Y.S. 
126, 137 Misc. 504. 

Sight to sell as contro ll ing 

Where the executor has a right to 
sell the property, but the persons en¬ 
titled to the proceeds prefer to take 
in kind, the executor is entitled to 
commissions, but if he has no right 
to sell he is not so entitled, although 
he may be entitled to reasonable 
compensation.—Jones v. Virginia 
Trust Co., 128 S.E. 533, 142 Va. 229. 

69. Ala.—Jones v. Jones, 131 So. 
564, 222 Ala. 185. 

Mo.—Ladd v. Stephens, 48 S.W. 915, 
147 Mo. 319. 

Pa.—In re Park’s Estate, 4 Pa.Co. 
560, 21 Wkly.N.C. 227. 

Residuary legatee’s agreement as to 
value 

Executors’ commissions, notwith- 
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standing residuary legatee receipted 
for securities as possessing value as 
of date of testator's death, were 
computable on basis of amount for 
which executors could have sold se¬ 
curities on date of distribution.—In 
re Roney's Estate, 265 N.Y.S. 43, 
148 Misc. 70. 

70. Va.—Jones v. Virginia Trust 
Co., 128 S.E. 533, 142 Va, 229. 

71. N.Y.—In re Wagner’s Will, 244 
N.Y.S. 126, 137 Misc. 504. 

Value of widow’s dower paid by 
distributee held not deductible in de¬ 
termining executors' commissions on 
agreed valuation.—In re Wagner's 
Will, supra. 

72. N.Y.—In re Roney’s Estate, 265 
N.Y.S. 43, 148 Misc. 70. 

24 C.J. p 979 note 38. 

73. Ga.—Kennedy v. Johnson, 7 S.E. 
2d 752, 61 Ga.App. 855. 

Reasonable compensation 
While under the statute no com¬ 
mission may be paid to a personal 
representative for delivering over of 
Any property in kind, reasonable 
compensation may be allowed by the 
ordinary for such services; but turn¬ 
ing over stocks or bonds in discharge 
of a general legacy is not such a 
delivering over of property in kind 
as to entitle a personal representa¬ 
tive to such compensation.—Walton 
v. Gairdner, 36 S.E. 666, 111 Ga. 343. 
74- N.Y.—Matter of McLaren, 27 N. 
Y.S. 289, 6 Misc. 483, Pow.Surr. 
585. 

24 C.J. p 980 note 39. 

75. Pa.—Solliday v. Bissey, 12 Pa. 
347. 
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upon such income, 76 provided he does receive and 
disburse the income and renders an annual ac¬ 
count. 77 No commissions are to be allowed on in¬ 
come retained by the testamentary trustee as bene¬ 
ficiary. 78 An executor is not entitled to commis¬ 
sions for collecting income on property specifically 
bequeathed, 79 or on an enhanced value of stocks 
and other investments made with money on which 
commissions have been charged and allowed in a 
prior account, 80 or on stock dividends received, in 
the absence of a showing that they represent an ac¬ 
tual increase in the value of the estate. 81 An ex¬ 
ecutor who is directed by his testator, while holding 
his estate in trust, to keep all moneys belonging 
thereto safely and profitably invested, is entitled to 
commissions on the real value of notes in which 
he finds the money already safely and profitably in¬ 
vested by the testator, and it is not necessary for 


him to convert such notes into money and reinvest 
them. 82 

b. Receipts and Disbursements 

The commissions of executors and administrators are 
sometimes based on their receipts or disbursements. Ac¬ 
tual receipt or paying out is ordinarily required, and, in 
a transaction in which a set-off occurs or a balance is 
struck, commissions are generally allowable only on the 
balance. In some Jurisdictions commissions are allowable 
only on receipts and disbursements of money or things 
used as money; in others, commissions are allowed on 
any property having a money value. 

The commissions of executors and administra¬ 
tors are sometimes based on their receipts or dis¬ 
bursements. 83 For this purpose receipts and dis¬ 
bursements are sometimes made separate items, a 
certain per cent being allowed for receiving, and 
a certain per cent for disbursing, assets, 84 while in 
other instances commission has been allowed only 


76- N.Y.—Foote v. Bruggerhof, 21 
N.Y.S. 509, 66 Hun 406. 

24 C.J. p 980 note 40. 

77. N.Y.—Accounting of First Bank 
& Trust Co. of Utica, 236 N.Y.S. 
685, 135 Misc. 118. 

78. N.Y.—Matter of McCoy, 101 N. 
Y.S. 539, 51 Misc. 441, 5 Mills Surr. 
497. 

79. N.Y.—In re Anable’s Will, 249 
N.Y.S. 462, 139 Misc. 914. 

80. Pa.—In re Riter, 103 A. 554, 260 
Pa. 168. 

24 C.J. p 980 note 45. 

81. U.S.—McDonald v. Maxwell, 47 
S.Ct. 497, 274 U.S. 91, 71 L.Ed. 942, 
55 A.L.R. 705, reversing 6 F.2d 678, 
55 App.D.C. 375. 

82. Md.—Hardt v. Birely, 19 A. 606, 
72 Md. 134. 

83. Hawaii.—In re Lalakea's Estate, 
27 Hawaii 736. 

Ky.—Wheeldon’s Adm’r v. Barrett’s 
Guardian, 70 S.W.2d 11, 253 Ky. 
737—Shutt’s Adm’r v. Shutt’s 
Adm’r, 232 S.W. 405, 192 Ky. 98. 
Mo.—Estey v. Commerce Trust Co., 
64 S.W.2d 608, 333 Mo. 977. 

N.Y.—In re Limberg's Will, 11 N.Y. 
S.2d 897, 256 App.Div. 1104, re¬ 

versed on other grounds 24 N.E.2d 
127, 281 N.Y. 463—In re Hopkins’ 
Will, 234 N.Y.S. 700, 226 App.Div. 
180, reversing decree in part In re 
Hopkins’ Estate, 233 N.Y.S. 326, 
133 Misc. 554—In re Goldsmith’s 
Estate, 30 N.Y.S.2d 474, 177 Misc. 
298—In re Hurley’s Estate, 266 N. 
Y.S. 722, 149 Misc. 68—In re Maier, 
183 N.Y.S. 686, 112 Misc. 676. 

24 C.J. p 978 note 19, p 980 note 47. 

Paragraph in will fixing executor's 
compensation at five per cent, of 
moneys “received and paid out” 
meant five per cent, on total value of 
estate in executor’s hands, and not 
five per cent, of moneys received and 
five per cent, of moneys paid out.— 


In re Lewis’ Estate, 14 P.2d 357, 126 
Cal.App. 90. 

Advancements 

(1) Advancements made by dece¬ 
dent cannot be considered as so re¬ 
ceived or paid out by the personal 
representative as to entitle him to 
commissions thereon.—In re O’Reil¬ 
ly's Estate, 231 P. 916, 27 Ariz. 222 
—24 C.J. p 980 note 47 [g]. 

(2) Where notes of testator’s son 
repnesented advancements, they did 
not become a part of the testator’s 
estate, and commissions were not al¬ 
lowable on them to the executor.— 
Hanssen v. Karbe, 115 S.W.2d 109, 
234 Mo.App. 663, transferred, see, 
Sup., 106 S.W.2d 415. 

(3) Clause of will directing repay¬ 
ment of amount advanced to one heir 
to estate did not require its return 
in specie, but only that it be brought 
into hotchpot and accounted for as 
condition of such heir’s sharing in 
distribution of estate, so that execu¬ 
tor was not entitled to commission 
thereon; and he did not become enti¬ 
tled thereto by reason of an agree¬ 
ment by all heirs, authorizing him 
to make final settlement and dis¬ 
tribute personalty among them, 
without considering such advance¬ 
ment.—Vorderstrasse’s Estate v. 
Haumueller, Mo.App., 266 S.W. 1019. 

Disbursement ordered free of com¬ 
missions 

Where trial judge, by order made 
in 1931, directed that defendant ad¬ 
ministrator turn over to plaintiff, al¬ 
legedly decedent's wife, a balance 
then in a bank to credit of adminis¬ 
trator, and expressly found that bal¬ 
ance was not subject to any further 
expense of administration, and no 
exception was taken to order, admin¬ 
istrator in proceeding in 1939 con¬ 
cerning accounting by him, could not 
claim statutory commission on such 
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disbursement.—Brown v. Parks, 9 S. 
E.2d 897, 190 Ga. 540. 

84. Hawaii.—In re Lalake&’s Es¬ 
tate, 27 Hawaii 736. 

N.Y.—In re Grossman’s Estate, 283 
N.Y.S. 323, 157 Misc. 164, affirmed 
In re Fribourg, 294 N.Y.S. 942, 
250 App.Div. 503. 

S.C.—Beacham v. Ross, 2 S.E.2d 690, 
190 S.C. 219. 

Tex.—Simpson v. Goggin, Civ.App., 

5 S.W. 2d 610, error refused. 

24 C.J. p 980 note 48. 

Half commission. 

(1) Statutory commission allowed 
for receiving and paying out income 
may be divided and half of it al¬ 
lowed fer receiving and the other 
half for paying out.—In re Miran¬ 
da’s Will, 271 N.Y.S. 913, 151 Misc. 
459—In re Hurley's Estate, 266 N. 
Y.S. 722, 149 Misc. 68—24 C.J. p 980 
note 48 [a] (1). 

(2) Such a practice has been said 
to be a salutary one.—In re Garm- 
es' Estate, 287 N.Y.S. 52, 159 Misc. 
470. 

(3) Executor whose letters were 
revoked on affirmance of decree de¬ 
nying probate of will would be al¬ 
lowed half commissions on moneys 
collected and turned over to admin¬ 
istratrix by order of the surrogate. 
—In re Limberg's Will, 11 N.Y.S.2d 
897, 256 App.Div. 1104, reversed on 
other grounds 24 N.E.2d 127, 281 N. 
Y. 463. 

(4) Trustee who took no commis¬ 
sions as executrix would be allowed 
half commissions on income received 
from trust property transferred to 
her and half commissions for re¬ 
ceiving principal as evaluated af 
date of receipt by her as trustee, 
where double commissions were not 
allowable under will.—In re Cohn’s 
Estate, 276 N.Y.S. 59, 153 Misc. 757. 
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on amounts which are distributed as well as col¬ 
lected. 85 Under at least one statute, commissions 
are allowed on all sums coming into the hands of 
the executor; 86 and in at least one jurisdiction 
commissions are allowed on all moneys received ex¬ 
cepting cash on hand at the time of decedent’s 
death. 87 Statutes allowing commissions for receiv¬ 
ing and paying out funds of the estate have been 
said to be designed to compensate the representa¬ 
tive for services rendered; 88 but where the parties 
in interest frustrate the potential handling of the 
property by the representative, or modify- his 
course, or acquiesce in his deviation, it has been 
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held that the representative does not lose his com- 
missions. 89 

Actual receipt or paying out is ordinarily re¬ 
quired to entitle the representative to commissions 
under such a provision; 90 thus, where an amount 
due from the estate is set off against a debt due to 
the estate, commissions are not allowable on such 
amount, but only on the balance paid or collect¬ 
ed. 91 Similarly, where property of the estate is 
encumbered, commissions are allowable only on the 
equity or net rights of the estate therein, that is, 
commissions will be allowed only on the gross val¬ 
ue less encumbrances, 92 at least where the property 


(5> Executor on intermediate ac¬ 
counting was held entitled to full 
commission on amount of surplus 
and income of estate which has been 
received and distributed and to one 
half commission on residue received 
but not distributed.—In re Espens- 
cheid’s Estate, 250 N.Y.S. 556, 140 
Misc. 53. 

Provision, of will construed 

A will providing that the executor 
should receive two and one-half per 
cent on all property received by him, 
two and one-half per cent on all 
principal and income collected, and 
two and one-half per cent on all 
moneys paid out, was construed as 
intending that the executor should 
receive two and one-half per cent 
on the total of assets received or 
collected, and two and one-half per 
cent on moneys paid out.—In re 
Norris* Estate, 150 S.E. 693, 153 S. 
C- 203. 

85. Mo.—Vorderstrasse’s Estate v. 

Haumueller, App., 266 S.W. 1019. 
Philippine.—De Viademonte v. Ga- 
vieres, 12 Philippine 155—Matter 
of Martinez, 11 Philippine 389. 

24 C.J. p 9S0 note 47. 

8& N.J.—Pomeroy v. Mills, 37 N. 
J.Eq. 578. 

87. Tex.—Simpson v. Goggin, Civ. 
App., 5 S.W.2d 610, error refused. 

Proceeds of property of another es¬ 
tate 

Under such a statute, an admin¬ 
istratrix was entitled to commis¬ 
sions on the proceeds of a sale of 
property of intestate’s uncle, dis¬ 
tributed to the estate under the un¬ 
cle’s will, since the sale did not 
take place until after the intestate’s 
death, and until then the estate’s in¬ 
terest in the uncle’s estate was not 
in cash but in property.—Simpson v. 
Goggin, supra. 

88. N.Y.—In re Clarkson’s Estate, 
12 N.Y.S.2d 304, 171 Misc. 188- 
In re Brann's Will, 265 N.Y.S. 362, 
148 Misc. 310. 

Preservation and delivery to suc¬ 
cessor 

Where an executor merely pre¬ 
served stock certificates which were 


in a safe-deposit box in another 
state, and delivered them to the ad¬ 
ministrator subsequently appointed, 
he was not entitled to commissions 
on the value thereof.—Douglas’ 
Adm’r v. Douglas’ Ex’r, 48 S.W.2d 
11, 243 Ky. 321. 

Executors of appointor 

Appointees of trust created by 
will of appointor’s husband took di¬ 
rectly as remaindermen under hus¬ 
band’s will, and appointor’s execu¬ 
tors were not entitled to commis¬ 
sions thereon.—In re Terwilligar’s 
Estate, 254 N.Y.S. 498, 142 Misc. 249. 

89. N.Y.—In re Oberg’s Estate, 266 
N.Y.S. 641, 148 Misc. 400. 

90. Hawaii.—In re Lalakea’s Es¬ 
tate, 27 Hawaii 736. 

24 C.J. p 9S1 note 49. 

A mere bookkeeping charge can¬ 
not create an actual receipt where 
none in fact existed.—In re Oberg's 
Estate, 266 N.Y.S. 641, 148 Misc. 400. 

Purchase price must be collected 
in order that commissions thereon 
be allowed, since the statute allows 
commissions on receipts and not 
merely on sales.—Herelick v. South¬ 
ern Dry Goods & Notion Co., 123 S. 
E. 529, 139 Va. 121. 

Debt canceled by will 

Where testator directed executors 
and trustees to include nephew’s de¬ 
mand note or any part thereof re¬ 
maining unpaid as part of the prin¬ 
cipal of a trust established for him 
and to transfer the note to the neph¬ 
ew, diminishing the principal of the 
trust fund accordingly, and to re¬ 
lease to him the collateral for the 
note, transfer of the note and col¬ 
lateral and diminishing trust fund 
given to nephew to extent of the 
amount unpaid on the note was a 
“cancellation” of the indebtedness 
upon which executors were not en¬ 
titled to fees.—In re Richardson's 
Estate, 29 N.Y.S.2d 92. 

91. Ky.—Clay v. Howard’s Ex’r, 57 
S.W.2d 484, 247 Ky. 512, 88 AL.R. 
186. 

24 C.J. p 981 note 49 [a]. 

92. N.Y.—Farmers’ Loan & Trust 
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Co. v. Turner, 151 N.E. 439, 242 
N.Y. 240—In re Farrington’s Es¬ 
tate, 269 N.Y.S. 228, 149 Misc. 691 
—In re Horner’s Estate, 215 N. 
Y.S. 654, 126 Misc. 772. 

Redemption of pledged securities 

(1) Executors paying loans owed 
by testator for which collateral had 
been pledged and receiving the col¬ 
lateral or the proceeds thereof are 
entitled to commissions only on the 
equity remaining in the collateral 
at the time of payment. 

U.S.—Dolcater v. Manufacturers & 
Traders Trust Co., D.C.N.Y., 25 F. 
Supp. 637, appeal dismissed In re 
Dolcater, C.C.A., 106 F.2d 30. 

N.Y.—In re Mercantile Trust Co., 
103 N.E. 884, 210 N.Y. 83—In re 
Witkind’s Estate, 4 N.Y.S.2d 933, 
167 Misc. 885—In re Bates’ Estate, 
4 N.Y.S 2d 444, 167 Misc. 641, re¬ 
versed on other grounds In re 
Bate’s Will, 8 N.Y.S.2d 548, 255 
App.Div. 615, reargument denied 
11 N.Y.S.2d 416, 256 App.Div. 669, 
motion denied 22 N.E.2d 487, 281 
N.Y. 664—In re Butterworth's Es¬ 
tate, 286 N.Y.S. 112, 158 Misc. 477, 
480—In re Johnson's Estate, 282 
N.Y.S. 806, 156 Misc. 689—In re 
McCabe’s Estate, 276 N.Y.S. 763, 
154 Misc. 279—In re Mills’ Estate, 
266 N.Y.S. 702, 149 Misc. 389, af¬ 
firmed In re Mills’ Ex'rs, 263 N.Y. 
S. 982, 239 App.Div. 817, affirmed 
In re Lamont, 189 N.E. 703, 263 
N.Y. 574. 

(2) However, in an earlier case 
it was held that, where pledged col¬ 
lateral was sold and the pledgees 
paid the executors the difference be¬ 
tween the proceeds of the sale and 
the amount of the debt, the execu¬ 
tors were entitled to commissions 
on the full amount of the proceeds. 
—Matter of Bolles, 124 N.Y.S. 620, 
67 Misc. 40, 7 Mills Surr. 467. 

(3) Under a statute providing for 
commissions on all sums coming in¬ 
to the hands of the executors^ the 
contrary of the proposition stated in 
(1) supra has been held.—In re 
Linn’s Estate, 199 A. 396, 124 N.J. 
Eq. 65—Pomeroy v. Mills, 37 N.J. 
Eq. 578. 
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is sold subject to such encumbrances; 93 but it has 
been held that where the representative actually 
discharges the encumbrance by paying the debt 
which it represents, when due, and receives the 
full purchase price of the property sold, he is en¬ 
titled to commissions for his receipts and disburse¬ 
ments. 94 Nevertheless, it has been held that an 
actual receipt is none the less actual simply be¬ 
cause the representative in disposing of the prop¬ 
erty adopted some short cut in exchange or book¬ 
keeping, 95 and in a number of cases actual manual 
receipt or paying out has not been required where 


the result is produced in another way. 96 

It has been held that commissions for receiving 
are allowable only as to money or property which 
constitute or increase the corpus of the estate, 97 
and that commissions for paying out are allowable 
only on moneys the disbursement of which dimin¬ 
ishes the estate ; 98 but it has also been held that 
executors may be allowed commissions for receiv¬ 
ing moneys borrowed for the estate. 99 

Commissions for receiving and disbursing have 
been allowed on property exempt to decedent’s wid- 


Decedent’s debt to wholly owned 
corporation 

Where corporation was wholly 
owned by testator, executors were 
not entitled to commissions on 
amount which the testator owed the 
corporation, and which was deducted 
by the executors in the computation 
of the purchase price payable by 
the purchaser of the corporation aft¬ 
er testator’s death and canceled as 
an obligation of the estate.—In re 
Dunigan's Will, 30 N.Y.S.2d 38, 177 
Misc. 212. 

93. N.Y.—Baucus v. Stover, 24 Hun 
109, reversed on other grounds 89 
N.Y. 1. 

94. N.Y.—In re Hopkins’ Will, 234 
N.Y.S. 700, 228 App.Div. 180, re¬ 
versing in part In re Hopkins* Es¬ 
tate, 233 N.Y.S. 326, 133 Misc. 554. 

95. N.Y.—In re Oberg’s Estate, 266 
N.Y.S. 641, 148 Misc. 400. 

96. Hawaii.—In re Dalakea’s Es¬ 
tate, 27 Hawii 736. 

Exchange of receipts 

Administrators are entitled to 
commissions on moneys received and 
on moneys paid out, even though 
two transactions were effectuated by 
mere exchange of receipts, without 
actually handling any coin or other 
money.—In re Lalakea’s Estate, su¬ 
pra. 

Transaction interpreted as for cash 
Under statute allowing adminis¬ 
trators commission on receipts and 
disbursements, administrator is en¬ 
titled to commission only on trans¬ 
actions properly interpreted as for 
cash, as determined from substan¬ 
tive nature of transaction rather 
than its form, regardless of wheth¬ 
er cash is actually handled by ad¬ 
ministrator; thus an agreement that 
claim against estate not barred by 
nonclaim or limitations should be 
set off against claims of estate 
against claimant was a “receipt and 
disbursement.”—Walsh v. Walsh, 
164 So. 822, 231 Ala. 305. 

Set-off against purchase price of 
property 

Where a creditor of the estate 


purchased property at a sale made 
by the executors and gave credit 
for the amount, it was held that the 
executors were entitled to commis¬ 
sions on the amount thus settled, 
although no money was paid.—Kid¬ 
dle v. Hammond, 5 S.C.Eq. 223. 

97. N.Y.—Beard v. Beard, 35 N.E. 

488, 140 N.Y. 260—In re Bates’ Es¬ 
tate, 4 N.Y.S.2d 444, 167 Misc. 641, 
reversed on other grounds In re 
Bates’ Will, 8 N.Y.S.2d 548, 255 
App.Div. 615, reargument denied 
11 N.Y.S.2d 416, 256 App.Div. 669, 
motion denied 22 N.E.2d 487, 281 
N.Y. 664. 

Borrowing 

(1) Commissions cannot be allowed 
on money borrowed by the repre¬ 
sentative for the estate which did 
not increase the corpus thereof.— 
Matter of Lester, 158 N.Y.S. 763, 
172 App.Div. 509. 

(2) Executors of deceased stock¬ 
holder’s estate will not be allowed 
commissions on amounts borrowed 
after deceased’s death to pay cor¬ 
poration’s debts, where the claim 
against the estate for such amounts 
was disallowed.—In re Witkind’s Es¬ 
tate, 4 N.Y.S.2d 933, 167 Misc. 885. 

Return of loan made by executors 

Where estate taxes imposed on a 
revocable inter vivos trust were pay¬ 
able from net general residue of set¬ 
tlor’s estate after his death, repay¬ 
ment of amount loaned by execu¬ 
tors to trust to facilitate its pay¬ 
ment of taxes could not be regarded 
as an increment of the estate for 
purpose of computing commissions, 
but estate would be required to re¬ 
store sum to the trust.—In re 
Strong’s Will, 12 N.Y.S.2d 544. 

98- N.Y.—Beard v. Beard, 35 N.E. 
488, 140 N.Y. 260. 

On disbursements not allowed by 
the court, no commissions are al¬ 
lowed. 

Ala.—Pryor v. Davis, 19 So. 440, 109 
Ala. 117. 

Mo.—Springfield Grocer Co. v. Wal¬ 
ton, 69 S.W. 477, 95 Mo.App. 526. 
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Disbursement of representative's 
moneys 

(1) Where, personalty being insuf¬ 
ficient to pay in full legacies not 
charged on realty, together with the 
debts and expenses of administra¬ 
tion, testator’s executor himself ad¬ 
vanced difference between personal 
estate and amount of legacies and 
debts, he is entitled to commissions 
only on the amount of personal 
property left by testatrix and dis¬ 
tributed by him, and not on the 
amount voluntarily paid by him.— 
In re Rhodes’ Estate, 178 N.Y.S. 782. 
109 Misc. 406. 

(2) But it has been held that 
where administrator with will an¬ 
nexed, under orders of probate court, 
advanced money for payment of note 
constituting indebtedness of estate, 
administrator was entitled to receive 
back its money from estate and its 
commission for disbursement.—Loe- 
wenstein v. Watts, Civ.Anp., 119 S. 
W.2d 176, affirmed 137 S.W.2d 2, 134 
Tex. 660, 128 A.L.R. 910. 

Executrix’ claim settled with estate 
funds 

Where residuary legatee compro¬ 
mised executrix's claim to testator’s 
securities, based on alleged inter 
vivos gift, and directed executors to 
deposit specified settlement sum of 
moneys belonging to estate, to be 
charged against residuary legatee, 
in trust for claimant, settlement 
sum was part of assets of estate, on 
which executors were entitled to 
commissions.—In re Roney's Estate, 
265 N.Y.S. 43, 148 Misc. 70. 

Prior commissions 

Executors were entitled to com¬ 
mission for paying out to themselves 
amount awarded to them as com¬ 
missions on principal under decree 
judicially settling first intermediate 
accounting, the paying out of such 
commissions under decree being a 
“paying out” within statute.—In re 
Bloomingdale’s Estate, 297 N.Y.S. 
620, 163 Misc. 608. 

Contra In re Coming’s Estate, 289 
N.Y.S. 1101, 160 Misc. 434. 

99. Tex.—Von Koenneritz v. Ziller 

245 S.W. 423, 112 Tex. 126. 
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ow and infant children. 1 It has been held that the 
representative is entitled to commission on the 
amount recovered for the death of decedent, 2 but 
not where the amount recovered was paid directly 
to decedent’s beneficiary. 3 Commissions are not al¬ 
lowable on the amount paid as dower to testator’s 
widow on her election to take dower. 4 

Money or other property. In some jurisdictions, 
it seems, commissions are allowable only on re¬ 
ceipts and disbursements of money to the exclusion 
of other property; 5 but even where this is the rule 
commissions have been allowed on bonds, notes, 
accounts, etc., which have been used in lieu of mon¬ 
ey, the principle being that that which was used 
as money should in equity and fairness be regarded 
and considered as money, 6 although the delivery of 
bonds by an executor under an order of court is 
not such a payment of money as to entitle him to 
commissions. 7 In other jurisdictions commissions 
are not limited to money, but may be allowed on 
any property having a money value. 8 


Res'idting from continuance of decedent's busi¬ 
ness. Where a personal representative carries on 
the business of his decedent, he is not entitled to 
commissions on the gross receipts realized or the 
necessary disbursements made by him while con¬ 
ducting the business, 9 unless, as appears infra § 866, 
the entire capital of the business is real estate and 
the income is derived entirely from rents. 

§ 866. - Real Property and Its Usufruct 

In the absence of a contrary statute, commissions are 
not generally allowable on real property not authorized 
to be sold or converted into personalty, or on the pro¬ 
ceeds thereof when it is unlawfully converted into cash. 
Commissions may be allowed where the will works an 
equitable conversion; and they are allowable on the pro¬ 
ceeds of an authorized sale of realty, but no right to 
commissions is derived from an unexercised power to 
sell. A personal representative is not ordinarily entitled 
to commissions on rents collected, unless given such right 
by statute. 

Personal representatives are not generally al¬ 
lowed commissions on real estate which is not au¬ 
thorized to be sold or converted into personalty, 10 


1. Ky.—Wheeldon’s Adm’r v. Bar¬ 
rett's Guardian, 70 S.W.2d 11, 253 
Ky. 737. 

2. N.Y.—In re Rademaker’s Estate, 
2 N.Y.S.2d 309, 166 Misc. 201. 

3. Ga.—Allen v. Napier, 85 S.E. 
1013, 144 Ga. 38. 

4. N.Y.—In re Donchian’s Estate, 
217 N.Y.S. 318, 128 Misc. 51. 

5. S.C.—Jones v. Jones, 17 S.E. 587, 
802, 39 S.O. 247. 

24 C.J. p 981 note 50. 

Checks received by personal rep¬ 
resentative do not constitute cash 
for purpose of determining- com¬ 
missions.—Simpson v. Goggin, Tex. 
Civ.App., 5 S.W.2d 610, error refused. 

0. S.C.—Jones v. Jones, 17 S.E. 587, 
802, 39 S.C. 247. 

24 C.J. p 981 note 51. 

7. S.C.—Rutledge v. Williamson, 1 
S.C.Eq. 159. 

8. N.J.—Pomeroy v. Mills, 37 N.J. 
Eq. 578. 

24 C.J. p 981 note 54. 

Increment in value 

(1) Representatives are entitled 
to commissions on the increment in 
value of property of the estate in 
their hands. 

U.S.—Lewis v. Bowers, D.C.N.Y., 19 
F.Supp. 745. 

N.Y.—In re Richardson’s Will, 293 
N.Y.S. 758, 250 App.Div. 199—In 
re Hawley’s Estate, 253 N.Y.S. 820, 
142 Misc. 396. 

(2) This is true as to the incre¬ 
ment m value of any one asset, re¬ 
gardless of any decrease in value 
of an independent asset, for which 
the representative is not at fault.— 


In re Pratt’s Will, 16 N.Y.S.2d 75, 
172 Misc. 756. 

(3) The rule holds good not only 
where the property is converted in¬ 
to cash hut also as to property 
which is turned over in specie to 
trustees.—In re Pratt’s Will, supra. 

(4) Even the fact of net decreas¬ 
es in capital account of decedent’s 
estate does not bar allowance of 
commissions to executors on actual¬ 
ly realized increases therein.—In re 
Witkind’s Estate, 4 N.Y.S.2d 933, 167 
Misc. 885. 

Value of mortgage which has nev¬ 
er been converted into cash is 
deemed money for purposes of deter¬ 
mining commissions.—In re Woods’ 
Estate, 295 N.Y.S. 718, 251 App.Div. 
141. 

Valuation 

(1) Commissions for receiving as¬ 
sets of estate could be based on val¬ 
ues of real and personal property 
as shown in state estate tax pro¬ 
ceeding.—In re Baldwin’s Will, 284 
N.Y.S. 754, 157 Misc. 692, affirmed 
295 N.Y.S. 480, 250 App.Div. 767. 

(2) Ordinarily the values of tes¬ 
tator’s property as of date of his 
death constitute basis for computa¬ 
tion of executors’ commissions, but 
where a considerable time elapsed 
before the executors took possession, 
their commissions for receiving tes¬ 
tator’s securities must be computed 
on basis of value thereof when re¬ 
ceived, not on date of testator’s 
death, since the mere vesting of title 
in executors at testator’s death did 
not give them possession required to 
entitle them to commission on value 
thereof on date of testator’s death.— 
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In re Brann’s Will, 265 N.Y.S. 362, 
148 Misc. 310. 

(3) Where will spoke of executors 
without appointing an executor, ad¬ 
ministrators with will annexed ap¬ 
pointed by the court were entitled 
to commissions on value of property 
as of date of issuance of letters of 
administration, rather than as of 
date of death of decedent.—In re 
Clarkson’s Estate, 12 N.Y.S.2d 304, 
171 Misc. 188. 

9. N.J.—Appeal of Larrabee, 130 A. 
195, 98 N.J.Eq. 655. 

Tex.—Kottwitz v. Jehn, Civ.App., 6 
S.W.2d 209. 

24 C.J. p 981 note 56. 

Extra allowance for carrying on busi¬ 
ness see infra § 868. 

Commissions on. net income 

Commissions cannot be charged 
on money disbursed and received 
from the conduct of a business car¬ 
ried on to produce a net income, but 
only on the net income which in¬ 
creases the corpus of the estate.— 
Beard v. Beard, 35 N.E. 488, 140 N. 
Y. 260—In re Sidenberg’s Estate, 197 
N.Y.S. 767, 204 App.Div. 255—In re 
Bates’ Estate, 4 N.Y.S.2d 444, 167 
Misc. 641, reversed on other grounds 
In re Bates* Will, 8 N.Y.S.2d 548, 
255 App.Div. 615, reargument denied 
11 N.Y.S.2d 416, 256 App.Div. 669, 
motion denied 22 N.E.2d 487, 281 N. 
Y. 664. 

10. Mo.—In re Dwyer's Estate, App., 
231 S.W. 672. 

N.Y.—In re Wilson’s Estate, 265 N.Y. 
S. 672, 147 Misc. 642—In re Purdy, 
221 N.Y.S. 468, 129 Misc. 297. 

24 C.J. p 982 note 66. 

The statute “regulating the com¬ 
pensation of administrators does not 
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or on the proceeds of realty when it is unlawfully 
or without authority converted into cash j 11 but un¬ 
der some statutes commissions are allowed on the 
value of realty forming part of the estate, 12 or 
on the value of real estate received, distributed, or 
delivered by the representative. 13 

Where the will works an equitable conversion of 
realty into personalty, it is to be treated as per¬ 
sonalty with respect to commissions ; 14 but the 
mere fact that the will effects an equitable conver¬ 
sion has been held not to entitle the executor to 
commissions where he does not acquire title or re¬ 
ceive and control the property. 15 


Where sale is authorized. A personal represent¬ 
ative who receives and accounts for the proceeds 
of realty sold under the direction of the will, or 
by a decree of court, is entitled to commissions 
thereon, 16 even though payment is effected other¬ 
wise than in money, 17 as where the land is pur¬ 
chased by a creditor of the estate, and the debt and 
the purchase price are set off against each other. 18 
However, when land is sold, or the proceeds there¬ 
of disbursed, without the agency of the representa¬ 
tive, he is not entitled to commissions. 19 The mere 
fact that the executor is empowered by the will to 
sell realty does not entitle him to commissions 
where the property is not actually sold, 20 but is 


contemplate a commission except 
such as is based on the value or 
amount of the personal property ad¬ 
ministered upon and necessary to be 
distributed as cash."—Maynard v. 
Maynard's Adm’r, 64 S.W.2d 567, 
569, 251 Ky. 246, 91 A.L.R. 697. 

11. Mo.—Garesche v. Levering Inv. 
Co., 48 S.W. 653, 146 Mo. 436, 46 
L.R.A. 232. 

24 C.J. p 983 note 71 [d]. 

Erroneous order of sale 
Where there was sufficient person¬ 
alty to pay decedent's debts, admin¬ 
istrator was held not entitled to com¬ 
missions on realty sold under surro¬ 
gate's erroneous order for payment of 
debts.—Ill re Perkins' Estate, 204 N. 
Y.S. 667, 122 Misc. 593. 
Purchase-money mortgage 

No commissions would be allowed 
to the administrator of estate on 
purchase-money mortgage executed 
by purchaser of realty which had be¬ 
longed to the decedent, and was sold 
by heirs after his death.—In re Phet- 
teplace’s Estate, 6 N.Y.S.2d 845. 

12. Iowa.—In re Lindell’s Estate, 
262 N.W. 819, 220 Iowa 431. 

Mont.—In re Walker's Estate, 106 P. 

2d 341, 111 Mont. 66. 

Or.—In re McDermid's Estate, 222 
P. 295, 109 Or. 633. 

24 C.J. p 982 note 68. 

13. N.Y.—In re Barker, 130 N.E. 

579, 230 N.Y. 364, modifying 174 
N.Y.S. 230, 186 App.Div. 317—In 
re McCarthy’s Will, 260 N.Y.S. 545, 
145 Misc. 556—In re Slater's Will, 
242 N.Y.S. 733, 137 Misc. 54—In 
re Hodges' Estate, 219 N.Y.S. 302, 
128 Misc. 211—In re Greer’s Will, 
207 N.Y.S. 63, 123 Misc. 909—In 
re Taylor's Estate, 200 N.Y.S. 321, 
121 Misc. 7—In re Seiss' Estate, 
197 N.Y.S. 511, 119 Misc. 521- 

In re Rhodes' Estate, 178 N.Y.S. 
782, 109 Misc. 406. 

24 C.J. p 982 note 68 [a]. 

If the property is specifically de¬ 
vised, the representative is not enti¬ 
tled to commissions under the stat¬ 
ute.—In re Clarkson's Estate, 12 N. 
Y.S.2d 304, 171 Misc. 188. 

34 C.J.S.—65 


Property passing in kind 

Where the property is turned over 
or passes in kind under the terms of 
the will, the representative is not en¬ 
titled to commissions under the stat¬ 
ute.—In re Salomon’s Ex’rs, 169 N.E. 
616, 252 N.Y. 381, reversing In re 
Salomon’s Will, 233 N.Y.S. 881, 226 
App.Div. 751—In re Rosenstein’s Es¬ 
tate, 274 N.Y.S. 126, 152 Misc. 777 
—In re McCarthy's Will, 260 N.Y.S. 
545, 145 Misc. 556—In re Hodges’ Es¬ 
tate, 219 N.Y.S. 302, 128 Misc. 211- 
In re Greer’s Will, 207 N.Y.S. 63, 
123 Misc. 909. 

Distinction between realty and per¬ 
sonalty 

The fact that a statute has abol¬ 
ished the distinction between realty 
and personalty so far as devolution 
is concerned does not affect commis¬ 
sions under the statute.—In re Mc¬ 
Carthy’s Will, 260 N.Y.S. 545, 145 
Misc. 556. 

Pormerly in New York the repre¬ 
sentative was not entitled to commis¬ 
sions on realty.—In re Bushe, 171 
N.Y.S. 404, 183 App.Div. 832—24 C.J. 
p 982 note 68 [a] (1). 

14. N.Y.—In re Barker, 130 N.E. 

579, 230 N.Y. 364, modifying 174 
N.Y.S. 230, 186 App.Div. 317- 

In re McCarthy's Will, 260 N.Y.S. 
545, 145 Misc. 556—In re Arnolt's 
Estate, 217 N.Y.S. 323, 127 Misc. 
579—In re Ham's Will, 206 N.Y.S. 
508, 123 Misc. 889. 

24 C.J. p 982 note 69. 

Conversion held not effected 

Direction in will "to sell my real 
estate ... as soon as it may 
be prudently done” did not effect 
equitable conversion thereof, and 
commissions on realty should there¬ 
fore be denied.—In re Garretsee r s 
Estate, 249 N.Y.S. 748, 139 Misc. 595. 

15. N.Y.—In re Salomon's Ex'rs, 169 
N.E. 616, 252 N.Y. 381, reversing 
In re Salomon's Will, 233 N.Y.S. 
881, 226 App.Div. 751—In re Barker, 
130 N.E. 579, 230 N.Y. 364, modi¬ 
fying 174 N.Y.S. 230, 186 App.Div. 
317. 


16. Ky.—Shields v. Shields, 226 S.W. 
392, 190 Ky. 109. 

N.J.—Appeal of Larrabee; 130 A. 

195, 98 N.J.Eq. 655. 

N.Y.—In re Ham's Will, 206 N.Y.S. 
508, 123 Misc. 889. 

24 C.J. p 978 note 18, p 983 note 71. 

That testamentary trustees joined 
in deed executed by executors selling 
realty did not affect executors' right 
to commissions on such sale, where 
executors, under broad discretionary 
powers, had power to sell such real¬ 
ty, notwithstanding personalty was 
amply sufficient for payment of debts 
and legacies.—In re Leeds* Estate, 23 
N.Y.S.2d 679. 

17. Tex.—Wolf v. Wolf, 81 S.W. 90, 
36 Tex.Civ.App. 168. 

24 C.J. p 983 note 72. 

Commissions on receiving property 
other than money generally see 
supra § 865 b. 

18. Cal.—In re Pease, 85 P. 149, 149 
Cal. 167. 

S.C.—Kiddle v. Hammond, 5 S.C.Eq. 
223. 

Commissions on amount of set-off 
generally see supra § 865 b. 

18. Tenn.—Loague v. Brennan, 9 S. 

W. 693, 86 Tenn. 634. 

24 C.J. p 983 note 74. 

20. Mo.—In re Dwyer’s Estate, App., 
231 S.W. 672. 

N.Y.—In re Salomon's Ex'rs, 169 N. 
E. 616, 252 N.Y. 381, reversing In 
re Salomon's Will, 233 N.Y.S. 881, 
226 App.Div. 751—In re Wechsler’s 
Estate, 13 N.Y.S.2d 940. 171 Misc. 
738—In re Prank’s Estate, 284 N. 
Y.S. 735, 157 Misc. 746—In re Bar¬ 
tels' Estate, 263 N.Y.S. 411, 147 
Misc. 619—In re McCarthy's Will, 
260 N.Y.S. 545, 145 Misc. 556- 
In re Slater’s Will, 242 N.Y.S. 733, 
137 Misc. 54—In re Arnolt’s Estate, 
217 N.Y.S. 323, 127 Misc. 579— 
In re Greer's Will, 207 N.Y.S. 63, 
123 Misc. 909—In re Seiss* Estate, 
197 N.Y.S. 511, 119 Misc. 521. 

24 C.J. p 983 note 75. 

Payment of income on surcharge 
Where executors were surcharged 
i for commissions improperly taken on 
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distributed among the persons entitled thereto, 21 
unless the will gives him the right to commissions 
without regard to actual conversion of the realty 
into personalty; 22 nor does the rendition of valua¬ 
ble services with respect to real estate which is not 
sold create a right to commissions. 23 It has been 
held, however, that, where an executor who was di¬ 
rected by the will to sell real estate made repeated 
but unsuccessful efforts to do so, and he died with¬ 
out having effected a sale, his personal representa¬ 
tive could collect a commission for the services 
rendered, 24 and that, when a conversion of realty 
authorized by will is prevented by the beneficiary, 
by means of a bill brought to restrain the executor 
from converting the real estate, on the ground that 
there is no necessity for it and to compel him to 
convey it to the complainant, commissions will be 
allowed. 25 

Realty subject to encumbrances . The general 
rule is that, in allowing commissions on real estate 
or the proceeds thereof, the value of all lawful en¬ 
cumbrances must be deducted, and the surplus only 
taken as a basis of computation, 26 but some courts 
have held that, while this rule may be true where 
the property is sold subject to the encumbrance so 
that only the equity of redemption is actually 
sold, 27 it does not apply where the property is sold 
free of the encumbrance, the representative receiv¬ 
ing the entire purchase price and applying part of 


it to discharge the encumbrance. 28 It has also been 
held that the reasonable value of decedent's mort¬ 
gaged realty, which was charged to the adminis¬ 
tratrix as assets, and was taken, under foreclosure, 
into immediate possession of the mortgagee on a 
compromise, in consideration of a waiver of a de¬ 
ficiency judgment against the estate, is properly in¬ 
cluded in the value of property administered as a 
basis of computing commissions; 29 and a personal 
representative has been held entitled to commis¬ 
sions on the whole amount bid at a mortgage fore¬ 
closure sale of land of the estate, to pay a debt of 
the estate, although the money was not actually 
handed over to him. 30 It has been held that, where 
mortgaged realty is purchased by the mortgagee 
from an administrator of the deceased mortgagor, 
the administrator is not entitled to any fixed com¬ 
mission, but should receive only what his services 
are actually worth. 31 An administrator has been 
held not entitled to commissions on mortgaged prop¬ 
erty which is included in the inventory and is sold 
on foreclosure. 32 

Management of property; collection of rents. 
Since it is not part of the duties or functions of 
the personal representative to collect rents, he is 
ordinarily not entitled to commissions thereon; 33 
however, commissions on rents may be allowed in 
some cases where they were lawfully collected by 
the representative, 34 as where he is required 35 or 


unsold realty, any income earned on 
amount of surcharge for the realty 
commissions was payable to life ten¬ 
ant who was also an executrix, sub¬ 
ject to her duty to make restitution 
for amount of the surcharge against 
her as executrix.—In re Wechsler’s 
Estate, 13 N.Y.S.2d 940, 171 Misc. 
738. 

21- Mo.—In re O’Bannon, 126 S.W. 

215, 142 Mo.App. 268. 

24 C.J. p 983 note 80. 

Stipulation of legatees 
Executor was held entitled to com¬ 
missions on realty which he had 
right to sell under will, where lega¬ 
tees stipulated that all realty should 
go to certain legatee.—In re Kenne¬ 
dy's Will, 234 N.T.S. 734, 133 Misc. 
904. 

22. Ala.—Jones v. Jones, 131 So. 564, 
222 Ala. 185. 

N.J.—Stein v. Huesmann, 38 N.J.Eq. 
405. 

The Intention of the testator on th e 
question whether he intended to 
charge the real property with the 
payment of the commissions of ex¬ 
ecutors as if it were personal prop¬ 
erty does not speak as of the date 
of the testator's death, but from 
the date of the execution of the will, 
—In re Salomon's Ex'rs, 169 N.E, 


616, 252 N.Y. 381, reversing decree 
In're Salomon's Will, 233 N.Y.S. 881, 
226 App.Div. 751. 

23. N.Y.—Bruce v. Lorillard, 16 N. 

Y.S. 900, 62 Hun 416. 

24- Pa.—Donat’s Estate, 3 Pa.Dist. 
749, 15 Pa.Co. 379. 

25. N.J.—Stein v. Huesmann, 38 N. 
J.Eq. 405. 

26. Cal.—In re Lampman’s Estate, 
100 P.2d 488, 15 Cal.2d 212, su¬ 
perseding, App., 92 P.2d 495. 

N.Y.—In re Horner's Estate, 215 N. 

Y.S. 654, 126 Misc. 772. 

24 C.J. p 984 note 83. 

Computation on cash difference 
Where administrator sold mort¬ 
gaged property belonging to estate, 
receiving in cash difference between 
expressed consideration and amount 
of mortgage, order allowing adminis¬ 
trator compensation, based on 
amount actually received, held not 
error as against contention that fee 
should have been based on full 
amount of expressed consideration.— 
In re Lindell's Estate, 262 N.W. 819, 
220 Iowa 431. 

27. Cal.—In re Pease, 85 P. 149, 149 
Cal. 167. 

28. Cal.—In re Pease, supra. 

24 C.J. p 984 note 84. 
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28. Cal.—In re Carver, 55 P. 770, 
123 Cal. 102. 

30. Tex.—Huddleston v. Kempner, 
28 S.W. 936, 87 Tex. 372, overrul¬ 
ing Watt v. Downs, 36 Tex. 116— 
James v. Corker, 30 Tex. 617. 

31. Pa.—Zeiger's Estate, 11 Pa.Co. 
517. 

32. La.—Prudential Ins. Co. of 
America v. Dunckelman's Estate, 
App., 149 So. 169. 

33. N.Y.—In re Kennedy’s Will, 234 
N.Y.S. 734, 133 Misc. 904—In re 
Purdy, 221 N.Y.S. 468, 129 Misc. 
297—In re Fullam's Estate, 181 
N.Y.S. 677, 111 Misc. 514. 

24 C.J. p 982 note 67. 

34. Mo.—In re Soulard, 43 S.W. 
617, 141 Mo. 642. 

24 C.J. p 982 note 68 [b], p 983 note 
82. 

35. N.Y.—Fisher v. Fisher, 1 Bradf. 
Surr. 335. 

Commissions on income 

Executorial trustees, directed by 
the will to receive the rents and 
profits of real estate and apply them 
to the use and benefit of a person for 
life, who permit the beneficiary to 
occupy and use the devised prem¬ 
ises, are entitled to commissions on 
the annual income thereof.—In re 
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authorized 36 to do so by the terms of the will or 
by the beneficiaries, 37 or where the rentals collect¬ 
ed are necessary to pay debts of the estate. 38 Un¬ 
der a statute so providing, an executor who is re¬ 
quired by will to collect rents and manage the real 
property is entitled to a commission on the rents 
collected in addition to other commissions; 39 the 
statute does not, however, extend this right to ad¬ 
ministrators, and an administrator who properly 
collects rents is entitled to commissions thereon 
only in the sense that such collection augments the 
sum upon which general commissions are com¬ 
puted. 40 

Where the executor carries on the business of 
decedent involving the rental of real property, he 
has been held entitled to commissions on the gross 
receipts thereof. 41 However, this rule has been 
limited to situations where the entire income is de¬ 
rived from rents and where neither service nor cap¬ 
ital other than realty contributes to the result; 42 
and, if the real estate constitutes anything less than 
the entire capital employed, commissions may be al¬ 


lowed only on the net income, even though it is 
through the rental of space that such income is pro¬ 
duced. 43 

§ 867. Amount of Compensation 

The amount of compensation of personal representa¬ 
tives is usually governed by statutes, which either fix a 
definite amount or leave the matter to the court's dis¬ 
cretion, either entirely or within limits. Where the court 
has a discretion, it should award an amount which is 
reasonable under the circumstances, although courts 
sometimes adopt a specified rate of commission as com¬ 
pensation in all ordinary cases and compensation is often 
allowed according to the amount of the estate admin¬ 
istered or the nature of the services rendered. 

In the absence of statutory provision respecting 
the amount of compensation to be allowed execu¬ 
tors and administrators, the matter rests largely in 
the discretion of the court. 44 However, the amount 
of the compensation is usually governed by stat¬ 
utes, 45 some of which fix a definite amount, 46 and 
others of which leave the matter to the discretion 
of the court, either entirely or within certain max- 


Washbon, 14 N.Y.S. 672—24 C.J. p 980 I 
note 42. 

36. Pa.—In re McCallum’s Estate, 13 
Pa.Dist. 279. 

37. N.Y.—In re Schlossman’s Adm’x, 
242 N.Y.S. 417, 136 Misc. 893- 
In re Ellinger’s Estate, 198 N.Y. 
S. 187, 120 Misc. 276. 

38. N.Y.—In re Kahan’s Ex’x, 279 
N.Y.S. 365, 244 App.Div. 282. 

39. N.Y.—In re Bates' Will, 8 N.Y.S. 
2d 548, 255 App.Div. 615, reversing 
In re Bates’ Estate, 4 N.Y.S.2d 444, 
167 Misc. 641, and reargument de¬ 
nied In re Bates’ Will, 11 N.Y.S. 
2d 416, 256 App.Div. 669, motion 
denied 22 N.E.2d 487, 281 N.Y. 664 
—In re Woods’ Estate, 295 N.Y.S. 
718, 251 App.Div. 141—In re Wen¬ 
ders Estate, 289 N.Y.S. 290, 159 
Misc. 900, affirmed in part 289 N.Y. 
S. 294, 248 App.Div. 713, affirmed 
In re Shirk, 7 N.E.2d 679, 273 
N.Y. 532—In re Althause’s Estate, 
203 N.Y.S. 617, l22 Misc. 279. 

Compensation paid to agent 

The additional commission to ex¬ 
ecutors for collecting rents was in¬ 
tended to include the compensation 
paid to an agent employed by the 
executor to collect rents.—In re Alt¬ 
hause’s Estate, supra. 

Collection before enactment of stat¬ 
ute 

Executrix was entitled to special 
commission for collecting rents from 
testator’s death to enactment of stat¬ 
ute authorizing such commissions.— 
In re Walsh’s Ex’rs, 214 N.Y.S. 167, 
126 Misc. 479. 

40. N.Y.—In re Sharp’s Estate, 251 
N.Y.S. 15, 140 Misc. 427. 


41. N.Y.—In re Schinasi’s Will, 14 
N.E.2d 58, 277 N.Y. 252—In re Ber¬ 
nard’s Estate, 31 N.Y.S.2d 777, 177 
Misc. 712. 

42. N.Y.—In re Bates’ Estate, 4 N.Y. 
S.2d 444, 167 Misc. 641, reversed on 
other grounds In re Bates’ Will, 8 
N.Y.S.2d 548, 255 App.Div. 615, re¬ 
argument denied 11 N.Y.S.2d 416, 
256 App.Div. 669, motion denied 22 
N.E.2d 487, 281 N.Y. 664. 

43. N.Y.—In re Bates’ Estate, su¬ 
pra. 

44. Pa.—In re Huff’s Estate, 150 A. 
98, 300 Pa. 64—In re Bender’s Es¬ 
tate, 19 Erie Co. 360. 

45. Ga.—Owen v. Galt, 195 S.E. 233, 
57 Ga.App. 259. 

Idaho.—Needham v. Needham, 200 
P. 346, 34 Idaho 193. 

Md.—St. Mary’s Female Orphan Asy¬ 
lum of Baltimore v. Hankey, 113 
A. 100, 137 Md. 569. 

N.Y.—In re Garlock's Will, 299 N.Y. 
S. 516, 252 App.Div. 419—In re 
Rubinstein’s Estate, 7 N.Y.S.2d 311, 
169 Misc. 273—In re Hurley's Es¬ 
tate, 266 N.Y.S. 722, 149 Misc. 68 
—In re Stulman's Will, 263 N.Y.S. 
197, 146 Misc. 861. 

24 C.J. p 985 note 4. 

What law governs see supra § 854. 

i 

Rates in effect when allowance is 
made govern amount of compensa¬ 
tion to be awarded.—In re Sharp’s 
Estate, 251 N.Y.S. 15, 140 Misc. 427 
—In re Healy's Will, 246 N.Y.S. 190, 
138 Misc. 462—In re Barrett’s Es¬ 
tate, 209 N.Y.S. 678, 124 Misc. 699 
—In re King's Will, 201 N.Y.S. 239, 
121 Misc. 530. 


Double commissions 

Statutory prohibition against dou¬ 
ble commissions to representative ap¬ 
plies only to temporary administra¬ 
tor who later becomes executor.—In 
re Mills’ Estate, 266 N.Y.S. 702, 149 
Misc. 389, affirmed In re Mills’ Ex’rs, 
263 N.Y.S. 982, 239 App.Div. 817, 
affirmed In re Damont, 189 N.E. 703, 
263 N.Y. 574. 

Public administrator 

A statute fixing the salary of the 
public administrator of a certain 
county controls his entire compensa¬ 
tion, and he is not entitled to com¬ 
pensation in accordance with the gen¬ 
eral statute fixing the compensation 
of executors and administrators.— 
Dos Angeles County v. Kellogg, 80 
P. 861, 146 Cal. 590. 

(2) Public administrators see in¬ 
fra §§ 1050-1053. 

Stranger to partnership, who ad¬ 
ministers on effects of partnership 
is not limited to receiving the com¬ 
pensation authorized by statute to be 
paid to a surviving partner for ad¬ 
ministration, but is entitled to the 
amount of compensation authorized 
to be paid to executors and adminis¬ 
trators generally.—In re Harr & 
Harr’s Estate, 22 S.W.2d 209, 224 
Mo.App. 6. 

4b6. Mo.—Estey v. Commerce Trust 
Co., 64 S.W.2d 608, 333 Mo. 977. 
Mont.—In re Ryan’s Estate, 96 P.2d 
916, 109 Mont. 340. 

N.Y.—In re Garlock’s Will, 299 N.Y. 
S. 516, 252 App.Div. 419—In re 

Frank’s Estate, 284 N.Y.S. 735, 157 
Misc. 746—In re Sharp’s Estate, 
251 N.Y.S. 15, 140 Misc. 427. 

24 C.J. p 985 note 4. 
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imum and minimum limits. 47 

Where the court has a discretion in the matter, 
it should award an amount which is reasonable un¬ 
der the circumstances of the case, 48 in view of the 


time, trouble, risk, and responsibility demanded by 
the nature of the trust, the manner in which the 
estate is managed, and the faithfulness of the per¬ 
sonal representative. 49 However, courts sometimes 


47- Ala.—■'Walsh v. Walsh, 164 So. 
822, 281 Ala. 305—Rice v. First 
Nat. Bank, 102 So. 700, 212 Ala. 
352—Boyte v. Perkins, 99 So. 652, 
211 Ala. 130. 

Colo.—In re Cheney’s Estate, 85 P.2d 
729, 103 Colo. 319—Goodknight v. 
Harper, 225 P. 215, 75 Colo. 141- 
Chase v. Lathrop. 223 P. 54, 74 Colo. 
559. 

Ga.—Owen v. Galt, 195 S.E. 233, 57 
Ga.App. 259. 

Ill.—In re Crumbaker’s Estate, 217 
Ill.App. 411. 

Iowa.—In re Morgan’s Estate, 281 N. 
W. 346, 225 Iowa 746—In re Lin- 
dell’s Estate, 262 N.W. S19, 220 
Iowa 431—In re Lipp’s Estate, 227 
N.W. 913, 209 Iowa 409, 

Ky.—Hamilton v. Nunn, 57 S.W. 2d 
655, 247 Ky. 715—Shutt’s Adm'r v. 
Shutt's Adm’r, 232 S.W. 405, 192 
Ky. 98. 

Md.—Tsaraclis v. Characklis, 3 A.2d 
725, 176 Md. 28. 

Miss.—Ralston v. Bank of Clarks- 
dale, 194 So. 923, 188 Miss. 345- 
King v. Wade, 166 So. 327, 175 
Miss. 72. 

N.T.—In re Foster’s Estate, 176 A. 

156, 13 N.J.Misc. 36. 

Ohio.—In re Chambers’ Estate, 36 N. 
E.2d 175, appeal dismissed 24 N. 
E.2d 601, 136 Ohio St. 202. 

Wash.—In re Colman’s Estate, 60 P. 
2d 113, 187 Wash. 312—In re Levy’s 
Estate, 215 P. 811, 125 Wash. 240. 
24 C.J. p 985 note 4. 

43. Colo.—In re Cheney’s Estate, 85 
P.2d 729, 103 Colo. 319. 

Conn.—Hayward v. Plant, 119 A. 
341, 98 Conn. 374. 

Del.—In re Walker’s Estate, 3 22 A. 

192, 13 Del.Ch. 439. 

Fla.—First Trust & Savings Bank v. 
Henderson, 136 So. 370, 101 Fla. 
1437. 

I1L—Martin v. Central Trust Co. of 
Illinois, 159 N.E. 312, 327 Ill. 622. 
N.J.—In re Foster’s Estate, 176 A. 

156, 13 N.J.Misc. 36. 

Pa.—In re Taylor’s Estate, 126 A. 

809, 281 Pa. 440. 

24 C.J. p 986 note 5. 

Nominal amount only is properly 
allowed in some circumstances.— 
Hamilton v. Nunn, 57 S.W.2d 655, 
247 Ky. 715. 

Amount claimed 

A personal representative is enti¬ 
tled only to reasonable and fair com¬ 
pensation, and not necessarily to 
what he may claim or believe to be 
due. 

Ariz.—In re O’Reilly's Estate, 231 P. 
916, 27 Ariz. 222. 

Mass.—Bearse v. Styler, 34 N.E. 2d 
672, 309 Mass. 288. 


Allowances held proper or within 
the discretion of the court. 

Colo.—In re Cheney's Estate, 85 P.2d 
729, 103 Colo. 319—Chase v. Lath- 
rop. 223 P. 54, 74 Colo. 559. 

Ill.—In re Aldag's Estate, 262 Ill. 
App. 349—In re Crumbaker’s Es¬ 
tate, 217 Ill.App. 411. 

Iowa.—In re Sarbaugh’s Estate, 1 
N.W.2d 105, 231 Iowa 320—In re 
Sheeler’s Estate, 284 N.W. 799, 226 
Iowa 650—In re Lipp’s Estate, 227 
N.W. 913, 209 Iowa 409—In re 

Johnston's Estate, 201 N.W. 72, 
198 Iowa 1372—In re Leigh’s Es¬ 
tate, 195 N.W. 1005, 196 Iowa 1102. 
Ky.—Farber’s Ex’r v. Farber, 148 S. 
W.2d 732, 285 Ky. 596—Denny's 

Adm’r v. Denny’s Heirs, 94 S.W.2d 
978, 264 Ky. 467—Green way v. Ir- 
j vine’s Ex’r, 28 S.W.2d 760, 234 Ky. 
597. 

La.—Succession of Benoit, 199 So. 
625, 196 La. 509. 

Mass.—Spilios v. Papps, 197 N.E. 512, 

, 292 Mass. 145. 

I Miss.—Ralston v. Bank of Clarksdale, 

> 194 So. 923, 188 Miss. 345. 

I Mont.—In re Springer’s Estate, 255 
| P. 1058, 79 Mont. 256. 

I N.J.—In re Delany’s Estate, 19 A.2d 
j 779, 129 N.J.Eq. 365. 

N.M.—In re Keel's Estate, 25 P.2d 
806, 37 N.M. 569. 

N.C.—Thigpen v. Farmers' Banking & 
Trust Co. of Tarboro, 165 S.E. 720, 
203 N.C. 291—Shepard v. Bryan, 
143 S.E. 835, 195 N.C. 822. 

Pa.—In re Gardner’s Estate, 185 A. 
804, 323 Pa. 229—In re Huff’s Es¬ 
tate, 150 A. 98, 300 Pa. 64—In re 
Rumsey’s Estate, 135 A. 119, 287 
Pa. 448—In re Miller’s Estate, 1 A. 
2d 523, 132 Pa.Super. 437—In re 
Mendenhall’s Estate, 97 Pa.Super. 
582—In re Shoch’s Estate, 41 Pa. 
Dist. & Co. 698—In re Eckels’ Es¬ 
tate, 37 Pa.Dist. & Co. 383, 56 
Montg.Co. 120, 88 Pittsb.Leg.J. 321. 
Tenn.—Holding v. Allen, 266 S.W. 
772, 150 Tenn. 669, 36 A.L.R. 743— 
Stephens v. Mason, 1 Tenn.App. 
246. 

Tex.—Cox v. Windham, Civ.App., 10 
S.W.2d 136, error refused. 

Va.—Grandy v. Grandy, 15 S.E. 2d 
66, 177 Va. 601—Trotman v. Trot- 
man, 139 S.E. 490, 148 Va. 860. 
Wash.—In re Krueger’s Estate, 11’9 
F.2d 312—In re Jolly’s Estate, 101 
F.2d 995, 3 Wash.2d 615, 128 A.L.R. 
993—In re Doepke's Estates, 47 P. 
2d 1009, 182 Wash. 556—In re 

Flynn’s Estate, 43 P.2d 8, 181 
Wash. 284—In re Mundt Estates, 
14 P.2d 69, 169 Wash. 593—In re 
’ Levy’s Estate, 215 P. 811, 125 
Wash. 240. I 


Allowances held excessive 
Ala.—Rice v. First Nat. Bank, 102 So. 
700, 212 Ala. 352. 

Ill.—Martin v. Central Trust Co. of 
Illinois, 159 N.E. 312, 327 III. 622. 
Iowa.—Brown’s Estate v. Hoge, 199 
N.W. 320, 198 Iowa 373. 

Ky.—Maynard v. Maynard’s Adm’r, 
64 S.W.2d 567, 251 Ky. 246, 91 A. 
L.R. 697—Bartlett v. Louisville 
Trust Co., 277 S.W. 250, 212 Ky. 
13—Armstrong v. McFarland’s 
Adm’r, 218 S.W. 1012, 187 Ky. 185. 
Mass.—King v. Grace, 200 N.E. 346, 
293 Mass. 244. 

Miss.—Crescent Furniture & Mat¬ 
tress Co. v. Morgan, 173 So. 290, 
178 Miss. 824. 

Pa.—In re Ot+.’s Estate, 158 A. 286, 
103 Pa.Super. 55—In re Menden¬ 
hall’s Estate, 97 Pa.Super. 582—In 
re McCalla’s Estate, 33 Pa.Dist. & 
Co. 643—In re Hughes’ Estate, 87 
Pittsb.Leg.J. 1. 

Wash.—In re Fetterman's Estate, 48 
P.2d 638, 183 Wash. 410—In re Per¬ 
ry’s Estate, 12 P.2d 595, 168 Wash. 
428—In re Hart’s Estate, 286 P. 
650, 156 Wash. 255. 

Allowance held insufficient 
N.J.—In re Linn’s Estate, 199 A. 396, 
124 N.J.Eq. 65. 

49. Del.—In re Walker’s Estate, 122 
A. 192, 13 Del.Ch. 439. 

Fla.—First Trust & Savings Bank v. 
Henderson, 136 So. 370, 101 Fla. 
1437. 

Ill.—In re Crumbaker’s Estate, 217 
Ill.App. 411. 

Mass.—King v. Grace, 200 N.E. 346, 
293 Mass. 244. 

N.J.—In re Foster’s Estate, 176 A. 

156, 13 N.J.Misc. 36. 

N.C.—Thigpen v. Farmers’ Banking 
& Trust Co. of Tarboro, 165 S.E. 
720, 203 N.C. 291. 

Pa.—In re Gardner’s Estate, 185 A. 
804, 323 Pa. 229—In re Miller's 
Estate, 1 A.2d 523, 132 Fa.Super. 
437—In re Frick’s Estate, 13 Pa. 
Dist. & Co. 536. 

Va.—Grandy v. Grandy, 15 S.E.2d 66, 
177 Va. 601—Trotman v. Trotman, 
139 S.E. 490, 148 Va. 860. 

Wash.—In. re Perry’s Estate, 12 P.2d 
595, 168 Wash. 428. 

24 C.J. p 986 note 5. 

“In this connection, 'reasonable' 
means what is fair in view of the 
size of the estate, the responsibilities 
involved, the character of the work 
'required,' the special problems and 
difficulties met in doing the work, 
the results achieved, the knowledge, 
skill, and judgment required of and 
used by the executors, the manner 
Aisd .promptitude ih which the estate 
has been settled, and the time and 
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adopt a specified rate of commission as the meas¬ 
ure of compensation in ordinary cases, 50 which will 
not be exceeded 51 or reduced 52 unless a proper case 
therefor is shown by clear and convincing evi¬ 
dence. Compensation is often allowed according 
to the amount of the estate administered 53 or the 
nature of the services rendered by the personal rep¬ 
resentative. 54 

Annual rests . A personal representative cannot 
make annual rests in his account and be allowed 
full commissions thereon, unless he makes an an¬ 
nual accounting. 55 

Interest on commissions has been disallowed 
where the representative was in default, 56 or where 
the commission alone was ample compensation in 


consideration of the size of the estate. 57 It has 
also been held that an administrator is not entitled 
to recover interest on his claim for services dur¬ 
ing the pendency of an appeal in a suit to remove 
him and compel him to account. 58 

A court should not fix in advance the compensa¬ 
tion of executors where it has the administration 
of the estate before it. 59 

Where the representative has received more than 
he is entitled to , he must be charged with the 
amount of the excess, 60 together with interest from 
the date of receipt 61 to the date of the account¬ 
ing. 62 

§ 868. - Extra Allowances 

Where the amount of compensation allowable to a 


service required, and any other cir¬ 
cumstances which may appear in the 
case and are relevant and material 
to this determination.”—Hayward v. 
Plant, 119 A. 341, 345, 98 Conn. 374. 
Less than statutory maximum 

(1) Less than the maximum com¬ 
pensation authorized by statute is 
properly allowed where the services 
rendered were slight.—Armstrong- v. 
McFarland’s Adm’r, 218 S.W. 1012, 
187 Ky. 185. 

(2) Especially should less than the 
statutory maximum commission be 
allowed where the estate is large 
and the services were simple.—In re 
Smith's Estate, 153 A. 647, 107 N.J. 
Eq. 607. 

Value of estate 

Although value of estate is gen¬ 
erally important in determining com¬ 
pensation, such element should not 
be given too great weight where du¬ 
ties were simple.—In re Perry’s Es¬ 
tate, 12 P.2d 595, 168 Wash. 428. 
Collecting and paying out 

The labor of collecting and paying 
out funds 'of the estate is not the 
only matter to be considered in fix¬ 
ing the compensation of the repre¬ 
sentative. 

Ala.—Wa!lsh v. Walsh, 164 So. 822, 
231 Ala. 305. 

Miss.—Ralston v. Bank of Clarksdale, 
194 So. 923, 188 Miss. 345. 

Failure to dispose of property of 
the estate when it could be foreseen 
that disposition would probably avert 
loss to the estate may be considered 
in fixing compensation.—In re Cham¬ 
berlain's Estate, 156 A. 42, 9 N.J. 
Misc. 809. 

Delay in distribution of the estate 
should be considered in fixing the 
representative's compensation.—In re 
Ryan’s Estate, 96 P.2d 916, 109 Mont. 
340. 

Status of beneficiary 

The fact that beneficiary of will 
bears no blood relationship to testa¬ 
tor or is resident of another juris¬ 


diction cannot be considered in de¬ 
termining the amount of compensa¬ 
tion.—In re Perry’s Estate, 12 F.2d 
595, 168 Wash. 428. 

50. Del.—In re Walker’s Estate, 122 
A. 192, 13 Del.Ch. 439. 

Pa.—In re Sherman's Estate, 19 Erie 
Co. 377, 51 York Leg.Rec. 118—In 
re Lutz' Estate, 8 Sch.Reg. 65. 

24 C.J. p 986 note 6. 

51. Ala.—Ashurst v. Ashurst, 13 Ala. 
781. 

Pa.—In re Lutz* Estate, 8 Sch.Reg. 
65. 

52. Del.—In re Walker’s Estate, 122 
A. 192, 13 Del.Ch. 439. 

53. Cal.—In re Lampman’s Estate, 
100 P.2d 488, 3 5 Cal.2d 212, super¬ 
seding, App., 92 P.2d 495. 

Del.—In re Walker’s Estate, 122 A. 

192, 13 Del.Ch. 439. 

La.—Succession of Crouch, 8 La.App. 

86 . 

Pa.—In re Sherman’s Estate, 19 Erie 
Co. 377, 51 York Leg.Rec. 118- 
In re Lutz’ Estate, 8 Sch.Reg. 65. 
24 C.J. p 987 note 9- 
Graduated scale 

(1) Under some statutes, commis¬ 
sions are properly allowed on a grad¬ 
uated scale of decreasing percent¬ 
ages of portions of the estate above 
certain amounts.—In re Dayton’s Es¬ 
tate, 46 P.2d 933, 173 Okl. 180. 

(2) In the absence of such a stat¬ 
ute, however, this method of compu¬ 
tation has been disapproved.—In re 
Gardner’s Estate, 185 A. 804, 323 Pa. 
229. 

Allowance held insufficient and in¬ 
creased in view of the amount of the 
estate.—In re Larkins’ Will, 2 N.E. 
2d 580, 285 Ill.App. 596. 

I 

54. Md.—Newton v. Johnson, 195 A. 
312, 173 Md. 166. 

N.Y.—In re Bandler's Estate, 15 N. 

Y.S.2d &Q 7, 172 Misc. 433. 

Pa.—In re Ott’s Estate, 158 A. 286, 
103 Pa.Super. 55. 
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Wash.—In re Fetterman’s Estate, 48 
P.2d 638, 183 Wash. 410. 

24 C.J. p 987 note 9. 

Quantum meruit 

Personal representatives are enti¬ 
tled to compensation on the basis of 
quantum meruit.—In re Newton’s 
Estate, 266 N.Y.S. 653, 148 Misc. 510. 
Services of no value to estate 
The fact that services, although 
faithfully and zealously rendered, 
were of no ultimate benefit to the 
estate may be considered in deter¬ 
mining the executor’s compensation. 
—In re Jolly's Estate, 101 P.2d 995, 
3 Wash.2d 615, 128 A.L.R. 993. 
Legal services 

Where a representative may be al¬ 
lowed compensation for legal serv¬ 
ices which he has rendered the es¬ 
tate, see supra § 223, a representative 
who is also an attorney will be al¬ 
lowed whatever his services, how¬ 
ever designated, are worth.—In re 
Griffith’s Estate, 96 Pa.Super. 242. 

55. N.Y.—Betts v. Betts, 4 Abb.N. 
Cas. 317, 57 How.Pr. 355. 

24 C.J. p 987 note 14. 

56. Ky.—Williams v. Walter, 3 Ky. 
L. 336. 

57. Pa.—In re Armstrong, 6 Watts 
236. 

58. Ind.—McClelland v. Bristow, 35 
N.E. 197, 9 Ind.App. 543. 

59. Iowa.—Anderson v. Sabin, 109 
N.W. 1080, 132 Iowa 507. 

60. Cal.—In re Guglielmi's Estate, 
31 P.2d 1078, 138 Cal.App. 80. 

Iowa.—In re Moe’s Estate, 237 N.W. 
228, 213 Iowa 95, modified on other 
grounds and rehearing denied 238 
N.W. 718, 213 Iowa 95. 

61. Cal.—In re Guglielmi’s Estate, 
31 P.2d 1078, 138 Cal.App. 80. 

62. N.Y.—Matter of McDowell, 169 
N.Y.S. 853, 102 Misc. 275, modified 
on other grounds 172 N.Y.S. 658, 
184 App.Div. 646. 
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personal representative is fixed by statute, extra com¬ 
pensation ordinarily cannot be allowed, although statutes 
sometimes authorize such an allowance and an extra al¬ 
lowance may be made for services which are outside the 
representative’s duties as such- The amount of the ex¬ 
tra allowance must depend on the value of the services 
and is largely within the court’s discretion. 

Where the exact amount of compensation or the 
maximum amount allowable is fixed by statute, a 
personal representative ordinarily cannot be al¬ 
lowed compensation in excess of such amount, even 
where the administration of the estate has been es¬ 
pecially difficult or he has rendered unusual serv¬ 
ices which have benefited the estate. 63 However, 
statutes sometimes permit an allowance of extra 
or special compensation in cases where the admin¬ 
istration of the estate has imposed unusual bur¬ 
dens; 64 and an extra allowance may be made for 
services which are outside the duties of the execu¬ 


tor or administrator as such. 65 

A claim for an extra allowance will be carefully 
scrutinized, 66 and the allowance can be made only 
when it appears that the services were necessary, 67 
that they were of an extraordinary character, 63 
that they were actually performed 69 to promote 
some object beneficial to the estate, 76 and that the 
circumstances are such that justice to the repre¬ 
sentative requires that he shall be allowed some¬ 
thing more than the ordinary compensation. 71 It 
has been held that extra compensation will not be 
allowed unless the services were rendered by the 
representative personally, 72 although extra com¬ 
pensation has been allowed to a representative for 
the management of realty conducted through an 
agent. 73 An allowance of extra compensation 
should not be made for performing duties which 
are ordinarily incident to administration, 74 or which 


€3. Ark.—Scroggins v. Osborn Co., 
26 S.W.2d 95, 181 Ark. 424. 

Nev.—In re Hansen's Estate, 248 P. 
891, 50 Nev. 16. 

N.T.—In re Gerbereux’ Will, 266 N. 
T.S. 134, 148 Misc. 461—In re Stul- 
man’s Will, 263 N.Y.S. 197, 146 

Misc. 861—In re Sharp’s Estate, 251 
N.Y.S. 15, 140 Misc. 427. 

24 C.J. p 988 note 24. 

Salary 

The payment of salary to an execu¬ 
tor for management of testator’s 
property was improper.—In re Gold¬ 
berg's Estate, 283 N.Y.S. 72, 157 

Misc. 49, affirmed 291 N.Y.S. 999, 
249 App.Div. 751, reversed on other 
grounds 9 N.E.2d 829, 275 N.Y. 186. 
€4. Neb.—In re Lehman’s Estate, 
283 N.W. 199, 135 Neb. 592. 

Okl.—In re Dixon's Estate, 97 P.2d 
559, 186 Okl. 308. 

Or.—In re Neil’s Estate, 242 P. 820, 
117 Or. 76. 

S.D.—In re Balbach's Estate, 227 N. 

W. 886, 56 S.D. 196, 66 A.L.R. 508. 
24 C.J. p 988 note 25. 

€5. Ga.—Lane v. Tarver, 113 S.E. 
452, 153 Ga. 570. 

N.Y.—In re Gerbereux’ Will, 266 N. 

Y.S. 134, 148 Misc. 461. 

24 C.J. p 989 note 35. 

Compensation for services as attor¬ 
ney see supra § 223. 

Continuing testator’s business 

(1) Where the representative has 
carried on the business of the tes¬ 
tator without any direction in the 
will he may be allowed extra com¬ 
pensation therefor.—Evans v. Car¬ 
roll, 144 S.E. 912, 167 Ga. 68—Lane 
v. Tarver, 113 S.E. 452, 153 Ga. 570 
—24 C.J. p 981 note 57 [a] (1), p 
389 note 36 [a] (8), (9)—40 C.J. p 
1478 note 44 [aj- 

Contra Matter of Archer, 137 N.Y. 
S. 770, 77 Misc. 288. 

<2) Extra compensation for con¬ 


tinuing business under direction of 
will see infra note 75. 

6Q. Iowa.—In re Carmody, 145 N. 

W. 16, 163 Iowa 463. 

N.Y.—In re Gerbereux’ Will, 266 N. 

Y.S. 134, 148 Misc. 461. 

€7. Iowa.—In re Carmody, 145 N. 

W. 16, 163 Iowa 463. 

24 C.J. p 988 note 27. 

68. Ga.—Cox v. Cox, 165 S.E. 286, 
45 Ga.App. 478. 

Ky.—Douglas’ Adm'r v. Douglas’ 
Ex'r, 48 S.W.2d 11, 243 Ky. 321. 
24 C.J. p 988 note 28. 

09. Mich.—In re O’Leary, 159 N. 

W. 497, 193 Mich. 282. 

24 C.J. p 988 note 29. 

70. Iowa.—In re Carmody, 145 N. 
W. 16, 163 Iowa 463. 

Wis.—Mackin v. Hobbs, 105 N.W. 
305, 126 Wis. 216. 

Unsuccessful operation of decedent’s 
business 

That operation of decedent's busi¬ 
ness by administratrix turned out 
to be unsuccessful and that estate 
finally became insolvent were not 
determinative in passing on ques¬ 
tion whether administratrix was en¬ 
titled to extraordinary fees.—In re 
Allen’s Estate, 108 P.2d 973, 42 Cal. 
App.2d 346. 

71. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

Cal.—In re Lampman's Estate, 100 
P.2d 488, 15 Cal.2d 212, supersed¬ 
ing, App., 92 P.2d 495. 

24 C.J. p 988 note 32. 

72. Cal.—In re Jennings’ Estate, 74 
P.2d 794, 24 Cal.App.2d 206. 

24 C.J. p 988 note 30. 

73. N.Y.—In re Bernard’s Estate, 
31 N.Y.S.2d 777, 177 Misc. 712. 

74. Ga.—Cox v. Cox, 165 S.E. 286, 
45 Ga.App. 478, citing Corpus Ju¬ 
ris. 

Idaho.—In re Mudd's Estate, 281 P. 
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5, 6, 48 Idaho 210, citing Corpus 
Juris. 

Iowa.—In re Morgan’s Estate, 281 
N.W. 346, 225 Iowa 746. 

N.Y.—In re Shenk's Estate, 211 N. 

Y.S. 514, 125 Misc. 386. 

Okl.—Reed v. Charles Broadway 
Rouse, Inc., 50 P.2d 1097, 174 Okl. 
522. 

Or.—In re Neil's Estate, 242 P. 820, 
117 Or. 76. 

Tex.—Dallas Joint-Stock Land Bank 
in Dallas v. Maxey, Civ.App., 112 
S.W.2d 305. 

24 C.J. p 989 note 33. 

Stage of administration 

The personal representative is not 
entitled to extra compensation for 
any ordinary services rendered by 
him from the beginning of adminis¬ 
tration down to final settlement and 
distribution of the estate; hence a 
personal representative is not enti¬ 
tled to extra compensation for or¬ 
dinary services rendered subsequent 
to the filing of a final account, the 
order of distribution on which was 
reversed on appeal and a different 
distribution ordered, after which two 
supplemental accounts were filed be¬ 
fore final hearing, distribution, and 
settlement of accounts.—In re 
Phelps’ Estate, 199 P. 10, 186 Cal. 
292. 

Particular duties 

(1) Extra compensation is not 
warranted for the performance of 
duties such as locating assets, col¬ 
lecting claims, leasing property, and 
selling personalty. 

Cal.—In re Parker's Estate, 200 P. 
619, 186 Cal. 668. 

Okl.—Wise v. Cutchall, 4l P.2d 864, 
171 Okl. 60. 

(2) An administrator is not en¬ 
titled to extra compensation for col¬ 
lecting rents.—Pearce v. Smith, 144 
S.E. 43, 38 Ga.App. 413. 
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were imposed on the executor by the terms of the 
will of decedent. 75 

Subject to the considerations already discussed 
in this section, the question of whether particular 
services are extraordinary and unusual depends 
largely on the circumstances of each case, 76 and 
the allowance of extra compensation rests largely 
in the discretion of the court. 77 

Amount of extra allowance. The amount of the 
extra allowance is largely within the discretion of 
the court, 78 although a limit beyond which such 
allowance cannot go is sometimes fixed by stat¬ 
ute. 79 In fixing the allowance, the governing con¬ 
sideration is what the services were reasonably 


worth, 80 not merely the customary charge for such 
services. 81 The court may take into consideration 
the amount of compensation which has been award¬ 
ed for the ordinary services of administration. 82 

§ 869, - Effect of Testamentary Provi¬ 

sions 

The amount of the compensation of an executor 
usually may be fixed by the will, and where he accepts 
office with knowledge of such a provision he will ordi¬ 
narily be allowed only the amount so fixed, although 
additional compensation for extraordinary services Is 
sometimes allowed. 

The right of a testator to fix by his will the com¬ 
pensation of his executor is generally recognized, 82 


75. N.Y.—Matter of Popp, 107 N. 
Y.S. 277, 123 App.Div. 2. 

24 C.J. p 989 note 34. 

Continuing' testator’s business 

(1) Continuing business of the 
testator under direction or author¬ 
ity contained in the will does not 
entitle the executor to extra com¬ 
pensation. 

N.J.—Appeal of Larrabee, 130 A. 195, 
98 N.J.Eq. 655—In re Oliver's Es¬ 
tate, 129 A. 434, 3 N.J.Misc. 453. 
N.Y.—In re Rosenberg's Will, 167 N. 
E. 190, 251 N.Y. 115, modifying 
219 N.Y.S. 552, 218 App.Div. 845, 
affirmed 222 N.Y.S. 889, 221 App. 
Div. 762—In re Davison's Will, 17 
N.Y.S.2d 790, 173 Misc. 323—In 

re Gorra’s Will, 236 N.Y.S. 709, 
135 Misc. 93. 

24 C.J. p 981 note 57 [a] (2), (3), p 
989 note 34 [a] (1). 

(2) Extra compensation for car¬ 
rying on business without direction 
in will see supra note 65. 

76. Iowa.—In re Carmody, 145 N. 
W. 16, 163 Iowa 463. 

Or.—In re Neil’s Estate, 242 P. 820, 
117 Or. 76. 

77. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305—Mann v. Rud¬ 
der, 144 So. 13, 225 Ala. 540. 

Cal.—In re O’Connor’s Estate, 254 P. 
269, 200 Cal. 646—In re Fritz’ Es¬ 
tate, 60 P.2d 1008, 16 Cal.App.2d 
519—In re Guglielmi’s Estate, 31 
P.2d 1078, 138 Cal.App. 80. 

Ky.—Wheeldon’s Adm’r v. Barrett’s 
Guardian, 70 S.W.2d 11, 253 Ky. 
737. 

Okl.—Wise v. Cutchall, 41 P.2d 864, 
171 Okl. 60. 

Or.—In re Neil’s Estate, 242 P. 820, 
117 Or. 76. 

Tenn.—Young v. Phillips, 93 S.W.2d 
634, 170 Tenn. 169, 104 A.L.R. 975. 
2-4 C.J. p 989 note 36. 

Extra compensation allowed 

(1) For services in caring for and 
distributing property devised or be¬ 
queathed in kind.—Glover v. Check, 
71 S.W. 438, 24 Ky.L. 1281—Reed v. 
Reed, 66 S.W. 819, 23 Ky.L. 2186. 


(2) For appearance and participa¬ 

tion in litigation involving the es¬ 
tate.—In re Stowell’s Estate, 295 N. 
W. 594, 296 Mich. 148—24 C.J. p 

989 note 36 [a] (2). 

(3) For services as agent of alien 
property custodian in connection 
with liquidation of Arm of which de¬ 
cedent was an owner.—In re Sielck- 
en's Estate, 293 N.Y.S. 721, 162 Misc. 
54. 

Extra compensation denied 

(1) For sale of stock.—Wheeldon’s 
Adm'r v. Barrett's Guardian, 70 S. 
W.2d 11, 253 Ky. 737. 

(2) For services incident to rent¬ 
ing and managing heavily encum¬ 
bered property.—Dallas Joint-Stock 
Land Bank in Dallas v. Maxey, Tex. 
Civ.App., 112 S.W.2d 305. 

(3) For trip to ascertain whether 
deceased had money on deposit in 
bank.—Souter v. Fly, 33 S.W.2d 408, 
182 Ark. 791. 

(4) For other services. 

Ga.—Reynolds v. Dorsey, 15 S.E.2d 
779. 

Idaho.—In re Mudd’s Estate, 281 P. 

5, 48 Idaho 210. 

24 C.J. p 989 note 33 [a]. 

78- Ariz.—Busenbark v. Smith, 97 
P.2d 533, 55 Ariz. 1. 

Mich.—In re Finn’s Estate, 275 N.W. 
215, 281 Mich. 478. 

Or.—In re Neil’s Estate, 242 P. 820, 
117 Or. 76. 

24 C.J. p 989 note 37. 

Allowances held proper or within 
the discretion of the court. 

Iowa.—In re Conkling’s Estate, 268 
N.W. 67, 221 Iowa 1332. 

Mich.—In re Finn’s Estate, 275 N. 

W. 215, 281 Mich. 478. 

Okl.—In re Dixon’s Estate, 97 P.2d 
559, 186 Okl. 308. 

78- S.C.—Anderson v. Silcox, 63 S. 
E. 128, 82 S.C. 109. 

80. Iowa.—In re Carmody, 145 N. 

W. 16, 163 Iowa 463. 

24 C.J. p 989 note 39. 

Particular elements to be considered 
(1) Amount of extra work re- 
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quired.—In re Allen’s Estate, 108 P. 
2d 973, 42 Cal.App.2d 346. 

(2) Successfulness of conduct of 
business of decedent.—In re Pom- 
in’s Estate, 92 P.2d 479, 33 Cal.App. 
2d 544. 

(3) Advantageousness of compro¬ 
mise of suit.—In re Pomin’s Estate, 
supra. 

81. Iowa.—In re Carmody, 145 N. 
W. 16 , 163 Iowa 463. 

24 C.J. p 989 note 39. 

82. Cal.—In re Pomin's Estate, 92 
P.2d 479, 33 Cal.App.2d 544. 

83. Ala.—Seiple v. Mitchell, 195 So- 
865, 239 Ala. 533, citing Corpus 
Juris. 

N.Y.—In re Wilkinson’s Estate, 26 
N.Y.S. 2d 14, 261 App.Div. 1034, 

motion denied In re Wilkinson’s 
Will, 27 N.Y.S.2d 1007, 261 App. 
Div. 1114. 

Pa.—In re Wood’s Estate, 115 A. 
S65, 272 Pa. 8. 

Wash.—In re Williams’ Estate, 266 
P. 137, 147 Wash. 381, affirmed 

271 P. 1006, 150 Wash. 695. 

24 C.J. P 989 note 43. 

Testamentary provisions affecting: 
Compensation of: 

Coexecutors and coadministra¬ 
tors see infra § 872. 
Executor-trustee see infra § 874 
a (2). 

Right to commissions see supra 
§ 857. 

Compensation in discretion, of execu¬ 
tor 

The testator may by his will con¬ 
fer on the executor discretionary 
power to pay to himself whatever 
amount he deems proper compensa¬ 
tion for services rendered by him. 
—In re Ellis' Estate, 32 N.E.2d 22, 
66 Ohio App. 121. 

Ascertainment of testamentary im- 
tent 

The testamentary intent of the 
testator with respect to the com¬ 
pensation which the executor shall 
receive must be ascertained from 
the will.—In re Ellis’ Estate, supra. 
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and where an executor accepts the office with 
knowledge of a provision in the will fixing his com¬ 
pensation, he will ordinarily be allowed only the 
amount so fixed. 84 Where extraordinary services 
are performed, additional compensation may be al¬ 
lowed, according to some cases, notwithstanding the 
amount of compensation is fixed by the will, 85 al¬ 
though it has also been held that such a provision 
precludes an allowance of additional compensation 
for extraordinary services. 86 

An administrator with the will annexed has been 
held to be entitled to reasonable compensation for 
his services regardless of any declaration made by 
the testator in his will fixing compensation for ad¬ 
ministering the estate. 87 Where the will specifies 
the compensation to be allowed, but also authorizes 
the court to allow additional compensation if the 
amount stated should be insufficient, an allowance 
to an administrator with the will annexed of com¬ 
pensation in addition to that specified rests in the 
discretion of the court. 88 
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Renunciation of testamentary provision . The 
statutes sometimes give an executor the right to re¬ 
nounce a testamentary provision as to compensa¬ 
tion and to take the statutory compensation. 89 
This he may do, according to some cases, within 
a reasonable time after qualifying as executor; 90 
but it has also been held that he must renounce the 
testamentary provision at the earliest possible 
time. 91 

§ 870. — Effect of Agreement 

A personal representative’s compensation may be 
fixed by an agreement between him and the persons 
beneficially interested in the estate or between him and 
the testator. Under such an agreement the representa¬ 
tive may become bound to accept less than the statu¬ 
tory compensation or may become entitled to greater 
compensation than is allowed by statute. 

The compensation of an executor or adminis¬ 
trator may be fixed by an agreement between him 
and persons beneficially interested in the estate, 92 


Construction of will 

(1) The court cannot construe 
provisions of a will with respect to 
compensation of the executor to 
mean anything different from the 
plain import of the words used.— 
In re Ellis’ Estate, supra. 

(2) An intention that the execu¬ 
tor shall receive a specified amount 
in lieu of statutory compensation 
must be disclosed by language con¬ 
cerning which there can be no rea¬ 
sonable doubt.—Henderson v. Stan¬ 
ley, Tex.Civ.App., 150 S.W.2d 152, 
reversed on other grounds Stanley 
v. Henderson, Com.App., 162 S.W.2d 
95. 

<3) Expression “ten per cent, of 
the income or the estate” in will 
fixing commissions meant net in¬ 
come.—U. S. Fidelity & Guaranty 
Co. v. Coughlan, 72 S.W.2d -468, 189 
Ark. 499. 

(4) A provision for compensation 
based on me net income ui«- e»- 
tate contemplates that in computing 
net income the taxes which have 
accrued after testator’s death shall 
be deducted from the gross income. 
—In re Kachelmacher's Estate, 178 
N.E. 314, 40 Ohio App. 282. 

(5) A provision to the effect that 
the executor should draw his pay 
in five annual installments should 
■not be ignored if it oan reasonably 
be harmonized with another provi¬ 
sion specifying certain compensa¬ 
tion to be paid in three install¬ 
ments; but the provisions should 
not be construed to mean that the 
executor should receive both the 
statutory compensation and the spe¬ 
cified compensation.—Henderson v. 
Stanley, supra. 


(6) Where a provision as to pay¬ 
ment of certain compensation in 
three installments came later in the 
will, was written later, and was 
more specific, it is controlling, and 
a provision as to payment in five 
installments should be disregarded 
whether the failure to change it to 
conform to the later provision was 
deliberate or inadvertent.—Stanley 
v. Henderson, Tex.Com.App., 162 S. 
W.2d 95, reversing, Civ.App., 150 S. 
W. 2d 152. 

84. D.C.—Washington Loan & Trust 
Co. v. Convention of Protestant 
Episcopal Church of the Diocese 
of Washington, 293 F. 833, 54 App. 
D.C. 14. 

Miss.—Vicksburg Public Library v. 
First Nat. Bank & Trust Co., 150 
So. 755, 756, 168 Miss. 88, citing 

Corpus Juris. 

N.Y.—In re Lite’s Estate, 255 N.Y.S. 
536, 142 Misc. 793. 

Pa.—In re Alderfer’s Estate, 56 
Montg.Co. 172. 

Tex.—Stanley v. Henderson, Com. 
App., 162 S.W.2d 9 5, reversing, Civ. 
App., 150 S.W.2d 152. 

Wash.—In re Williams* Estate, 266 
P. 137, 147 Wash. 381, affirmed 271 
P. 1006, 150 Wash. 695. 

24 C.J. p 99Q note 46. 

85. Pa.—Good's Estate, 24 A. 624, 
150 Pa. 301. 

24 C.J. p 990 note 44. 

86. N.Y.—In re Stulman’s Will, 263 
N.Y.S. 197, 146 Misc. 861. 

24 C.J. p 990 note 45. 

87. Pa.—In re Fox, 83 A 613, 235 
Pa. 105, Ann.Cas.l914B 744. 

88. Ark.—U. S. Fidelity & Guaranty 
, „ Co. v. Coughlan, 73 S.W.2d 468, 

189 Ark. 499. 


89. N.J.—Heath v. Maddock, 94 A. 
218, 83 N.J.Eq. 681. 

24 C.J. p 991 note 50. 

Acceptance of legacy does not 
preclude the executor from renounc¬ 
ing the testamentary provision as to 
compensation and claiming the 
amount authorized by statute.—Su- 
verkrup v. Suverkrup, 18 N.E.2d 488. 
106 Ind.App. 406. 

90. Ind.—Suverkrup v. Suverkrup, 
supra. 

Renunciation within six weeks 
held timely.—Suverkrup v, Suver¬ 
krup, supra. 

91. Wash.—In re Williams* Estate. 
266 P. 137, 147 Wash. 381, affirmed 
271 P. 1006, 150 Wash. 695. 

Before entering on performance of 
duties 

Wash.—In re Williams’ Estate, su¬ 
pra. 

92. Or.—In re Stewart's Estate, 28 
P.2d 642, 647, 145 Or. 460, 91 A.L. 
R. 818, quoting Corpus Juris. 

24 C.J. p 991 note 51. 

Agreement as to compensation of: 
Coexecutors and coadministrators 
see infra § 872. 

Executor-trustee see infra 9 874 a 

( 2 ). 

Heirs 

Where rights of creditors are not 
involved, the personal representative 
and the heirs may enter into any 
agreement they may see fit concern¬ 
ing the amount of t'he representa¬ 
tive’s compensation. 

Iowa.—In re Lane’s Estate, 202 N. 

W. 244, 199 Iowa 520. 

Or.—In re Stewart’s Estate, 28 P. 
2d 642, 145 Or. 460, 91 A.L.R. 818. 
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or even by an agreement made with the testator in 
his lifetime. 93 

Under such an agreement the representative may 
become bound to accept a compensation less than 
he would be entitled to under the statute, 94 or even 
to serve without any compensation whatever, as 
shown infra § 875. Some authorities hold that an 
agreement with the testator 95 or with those bene¬ 
ficially interested in the estate 96 may entitle the 
representative to greater compensation than is al¬ 
lowed by the statute; but other authorities have 
held that an agreement for more than the statutory 
rate of compensation for performing the ordinary 
duties of administration cannot be enforced, 97 al¬ 
though an agreement for additional compensation 
for services outside his official duties is valid and 
enforceable. 98 


§ 871 

§ 871. Temporary or Special Administrators 

A temporary or special administrator generally is 
entitled to reasonable compensation which, in the ab¬ 
sence of statutory regulations, is fixed by the court in 
its discretion. 

Temporary or special administration is a recog¬ 
nized trust, and generally entitles the administra¬ 
tor to reasonable compensation. 99 In the absence 
of statute the allowance 1 and the amount of the 
allowance 2 are matters largely within the discre¬ 
tion of the court. The temporary administrator 
may be denied compensation for services not with¬ 
in the scope of his authority. 3 

As a proper standard for fixing the allowance 
the court may adopt the rate of compensation al¬ 
lowed by statute to a regular administrator. 4 It 
has been held that a special administrator should 
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Compensation based on property 
value 

Where executors agreed to a sur¬ 
charge on account of their commis¬ 
sions because of a depreciation in 
the value of securities held by the 
estate, with the understanding that 
they should receive additional com¬ 
pensation if the securities recovered 
in value, and such recovery occur¬ 
red, additional compensation was 
properly allowed.—Barry’s Estate, 
17 Pa.Dist. 339. 

93. Iowa—In re McIntosh’s Estate, 
159 N.W. 223, 182 Iowa 23. 

Pa.—In re Sinnott, 80 A. 363, 231 Pa- 
299. 

Public policy 

An agreement with the testator 
to charge certain commissions for 
acting as executor of a decedent’s 
estate is not contrary to public pol¬ 
icy, but is as effective as a sim¬ 
ilar provision for compensation con¬ 
tained in a will.—In re League’s Es¬ 
tate, 39 Pa.Dist. & Co. 620, 57 Montg. 
Co. 15. 

Qualification of executor under sub¬ 
sequent will 

Such an agreement is binding al¬ 
though the executor qualified, not 
under the will existing at the time 
of the agreement, but under a will 
which was executed long afterward 
and contained substantially different 
provisions.—In re League’s Estate, 
supra. 

94. Ky.—Armstrong v. McFarland’s 
Adm’r, 218 S.W. 1012, 187 Ky. 185. 

Wash.—In re William's Estate, 266 
P. 137, 138, 147 Wash. 381, quot¬ 
ing Corpus Juris, and affirmed 271 
P. 1006, 150 Wash. 695. 

24 C.J. p 991 note 53. 

95. Iowa.—In re McIntosh's Estate, 
159 N.W. 223, 182 Iowa 23. 

24 C.J. p 991 note 55. I 


96. Pa.—In re Schoonover, 95 A. 
524, 250 Pa. 353. 

24 C.J. p 991 note 56. 

Requisites of agreement 

The anxiety of a legatee to have 
the property converted into money 
does not justify the allowance of 
extra compensation to the executor 
or furnish consideration for an 
agreement by the legatee to pay 
extra compensation.—Taylor v. Tre- 
frey, T85 N.E. 1, 282 Mass. 555. 

97. N.Y.—Matter of McCord, 37 N. 
Y.S. 8 52, 2 App.Div. 324, 3 N.Y. 
Ann.Cas. 64. 

24 C.J. p 991 note 57. 

98. N.Y.—Matter of McCord, supra. 
24 C.J. p 991 note 58. 

99. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. 

24 C.J. p 991 note 60. 

Temporary and special administra¬ 
tors see infra §§ 1035-10-40. 

Extra compensation 

(1) A temporary administrator 
may be allowed extra compensation 
for extraordinary services.—Green¬ 
wood v. Greenwood, 173 S.E. 858, 
178 Ga. 605—Fields v. Case, 72 S.E. 
899, 137 Ga. 147, Ann.Cas.l913A 126&. 

(2) Services in connection with an 
effort to obtain appointment as per¬ 
manent administrator are not extra¬ 
ordinary services.—Fields v. Case, 
72 S.E. 899, 137 Ga. 147, Ann.Cas. 
1913A 1266—Pearce v. Smith, 144 S. 
E. 43, 38 Ga.App. 413. 

Claim against estate 

A temporary administrator's claim 
for compensation Is a claim against 
the estate.—Leahy v. Mercantile 
Trust Co., 247 S.W. 396, 296 Mo. 561. 
Testamentary prohibition of com¬ 
pensation 

A provision in a will that the ex¬ 
ecutor shall serve without compen¬ 
sation does not prevent the allow¬ 
ance of statutory commissions to a 
temporary administrator, even where 
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he is also the executor.—In re Vig- 
giani’s Estate, 11 N.Y.S.2d 735, 171 
Misc. 74. 

1. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. 

2. Ala.—Hale v. Cox, supra. 

Tex.—Huff v. Huff, 124 S.W.2d 327, 
132 Tex. 540, reversing, Civ.App., 
98 S.W.2d 442. 

24 C.J. p 992 note 61. 

Statute fixing the compensation of 
“administrators” does not apply to 
a special administrator. 

Mich.—In re Klein, 172 N.W. 540, 
206 Mich. 243. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561. 
Seduction of expenses 

Expenses incurred in the manage¬ 
ment of real estate and collection of 
rents must be deducted from the per 
cent of rent collected by a tempo¬ 
rary administrator which is allow¬ 
able to him as a commission.—In re 
Wendel's Estate, 289 N.Y.S. 290, 159 
Misc. 900, affirmed in part 289 N.Y. 
S. 294, 248 App.Div. 713, affirmed In 
re Shirk, 7 N.E.2d 679, 273 N.Y. 532. 
Allowances held not abuse of discre¬ 
tion 

Cal.—In re Clark's Estate, 92 P.2d 
505, 33 Cal.App.2d 523. 

3. Contest of foreign administration 
Ohio.—Phares v. Lincoln Nat. Bank, 

182 N.E. 360, 42 Ohio App. 433, er¬ 
ror dismissed Lincoln Nat. Bank v. 
Phares, 185 N.E. 883, 125 Ohio St. 
634. 

4. Miss.—King v. Wade, 166 So. 327, 
175 Miss. 72. 

N.Y.—In re Wendell Estate, 289 N. 
Y.S. 290, 159 Misc. 900, affirmed 
in part 289 N.Y.S. 294, 248 App. 
Div. 713, affirmed In re Shirk, 
7 N.E.2d 679, 273 N.Y. 532—In re 
Maier, 183 N.Y.S. 686, 112 Misc. 
676. 

24 C.J. p 992 note 62, 
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be allowed a commission on disbursements and, in 
addition, a reasonable compensation for services 
rendered the estate, 5 and he is not entitled to com¬ 
missions on money and property delivered to his 
successor in office, 6 but other courts have declined 
to adopt this view, 7 considering that the commis¬ 
sions of a temporary administrator should be based 
on the value of the whole estate received and 
passed over by him. 8 A temporary administrator 
is not entitled to commissions on property which 
has not come into his possession and to the posses¬ 
sion of which he is not entitled, 9 and he is not en¬ 
titled to commissions on such money and securities 
of the estate in his hands as had been in the pos¬ 
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session of his predecessor, and as to which the es¬ 
tate of the predecessor had been awarded commis¬ 
sions. 10 

§ 872. Coexecutors and Coadministrators 

Several personal representatives are usually entitled 
only to the compensation payable to a single representa¬ 
tive, which is divided in proportion to the services ren¬ 
dered. The amount of compensation may be fixed by 
will and the representatives may agree among them¬ 
selves what portion each is to receive. 

Where there are two or more executors or ad¬ 
ministrators of an estate, they are usually entitled 
only to the recompense or commissions payable to 
a single representative, 11 in which all share. 12 In 


5. Mo.—Hawkins v. Cunningham, 67 
Mo. 415—In re Buck's Estate, App., 
220 S.W. 714. 

On what commissions allowed execu¬ 
tors and administrators see supra 
§§ 863-S66. 

6. Mo.—Hawkins v. Cunningham, 67 
Mo. 415—In re Boothe, 38 Mo.App. 
456. 

7. N.Y.—Green v. Sanders, 18 Hun 
308—Matter of Duncan, 3 Redf. 
Surr. 153. 

8. N.Y.—:Matter of King, 106 N.Y.S. 

1073, 122 App.Div. 354—In re 

Maier, 183 N.Y.S. 686, 112 Misc. 
676. 

However, it has been held that a 
temporary administrator is an ‘'ad¬ 
ministrator” within Surrogate Ct. 
Act § 285 providing for specified com¬ 
missions for administrators “for re¬ 
ceiving and paying out all sums of 
money.”—In re Barger’s Estate, 255 
N.Y.S. 399, 142 Misc. 582. 

Further, it has been held that the 
court in its discretion may allow 
the estate of a deceased temporary 
administrator commissions on prop¬ 
erty received and paid out by him 
during his lifetime.—In re Wendel's 
Estate, 289 N.Y.S. 290, 159 Misc. 900, 
affirmed in part 289 N.Y.S. 294, 248 
App.Div. 713, affirmed In re Shirk, 
7 N.E.2d 679, 273 N.Y. 532. 

Notes 

A temporary administrator is en¬ 
titled to a commission on notes m his 
possession.—In re Maier, 183 N.Y. 
S. 686, 112 Misc. 676. 

Rents 

(1) A temporary administrator may 
he allowed a commission on rents 
collected by him.—In re Wendel’s Es¬ 
tate, 289 N.Y.S. 290, 159 Misc. 900, 
affirmed in part 289 N.Y.S. 294, 248 
AppJDiv. 713, affirmed In re Shirk, 
7 N.E.2d 679, 273 N.Y. 532. 

(2) This is true, however, only 
with respect to rents which the tem¬ 
porary administrator has collected 
after becoming Qualified; he should 
not be allowed a commission on rents 
which were collected by an agent be- 
£&re be had qualified and which were 


turned over to him after he had 
qualified.—In re Meyers' Estate, 297 
N.Y.S. 605, 163 Misc. 743. 

Real estate 

A temporary administrator should 
not be allowed commissions on real 
estate, even if it has come into his 
possession, as such possession car¬ 
ries with it no title or right except 
to collect rents and preserve the 
property.—Matter of Runk, 168 N.Y. 
S. 970, 181 App.Div. 461, affirmed 120 
N.E. 875, 224 N.Y. 570—In re Maier, 
183 N.Y.S. 686, 112 Misc. 676. 

Taxes recovered from surety 

A temporary administrator is not 
entitled to commissions on an amount 
representing unpaid taxes which he 
has recovered from a surety com¬ 
pany.—In re Wendel’s Estate, 289 N. 
Y.S. 290, 159 Misc. 900, affirmed in 
part 289 N.Y.S. 294, 248 App.Div. 

713, affirmed In re Shirk, 7 N.E.2d 
679, 273 N.Y. 532. 

Where administrator also executor 

(1) By statute, the compensation 
of a temporary administrator who 
has also qualified as executor is lim¬ 
ited to the compensation which may 
be allowed for the full administra¬ 
tion of the estate by a fiduciary act¬ 
ing in a single capacity only, al¬ 
though the amount allowable is the 
maximum which can be allowed in ei¬ 
ther capacity.—In re Viggiani's Es¬ 
tate, 11 N.Y.S.2d 735, 171 Misc. 74 
—In re Frank’s Estate, 284 N.Y.S. 
735, 157 Misc. 746. 

(2) Under such a statute, a tempo¬ 
rary administrator as such may be 
allowed commissions on property 
which in such capacity he has re¬ 
ceived and actually paid out for 
debts or administration expenses or 
to beneficiaries; but he cannot be 
allowed commissions for paying over 
to himself as executor, and such com¬ 
missions must await his accounting 
as executor, when they will be award¬ 
ed to him in that capacity.—In re 
Viggiani’s Estate, supra—In re Wen¬ 
del’s Estate, 289 N.Y.S. 290, 159 Misc. 
900, affirmed in part 289 N.Y.S. 294, 
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248 App.Div. 713, affirmed In re Shirk, 
7 N.E.2d 679, 273 N.Y. 532. 

(3) Time for allowance generally 
see infra § 879. 

9. N.Y.—In re Maier, 183 N.Y.S. 686, 
112 Misc. 676. 

property in. possession of trustee 
pursuant to a trust agreement.—In 
re Maier, supra. 

10. N.Y.—In re Haskin, 112 N.Y.S. 
1008. 

11. N.Y.—In re Burt’s Will, 266 N.Y. 
S. 104, 148 Misc. 606—In re Ron¬ 
ey’s Estate, 265 N.Y.S. 43, 148 Misc. 
70—In re McCarthy’s Will, 260 N.Y. 
S. 545, 145 Misc. 556—In re Ar¬ 
ndt’s Estate, 217 N.Y.S. 323, 127 
Misc. 579—In re Story’s Estate, 
202 N.Y.S. 184, 121 Misc. 772- 
In re Maier, 183 N.Y.S. 686, 112 
Misc. 676—In re Jackson's Estate, 
29 N.Y.S.2d 320. 

24 C.J. p 992 note 67. 

Co executors and coadministrators see 
infra §§ 1041-1047. 

Joint allowance 

The fees of joint executors should 
be allowed jointly. 

Ill.—Martin v. Central Trust Co. of 
Illinois, 159 N.E. 312, 327 Ill. 622. 
N.Y.—In re Roney’s Estate, 265 N. 
Y.S. 43, 148 Misc. 70. 

12. N.Y.—In re Burt’s Will, 266 N. 
Y.S. 104, 148 Misc. 606—In re 
Maier, 183 N.Y.S. 686, 112 Misc. 676. 

24 C.J. p 992 note 68. 

Estate of deceased corepresentative 

(1) The estate of a deceased co¬ 
representative may in the discretion 
of the court be allowed a share of 
the commissions.—In re Whipple, 81 
N.Y.S. 393, 81 App.Div. 589—In re 
Wendel’s Estate, 289 N.Y.S. 290, 159 
Misc. 900, affirmed in part 289 N.Y.S. 
294, 248 App.Div. 713, affirmed In re 
Shirk, 7 N.E.2d 679, 273 N.Y. 532— 
In re Rosenstein’s Estate, 274 N.Y.S. 
126, 152 Misc. 777—24 C.J. p 992 note 
68 [a]. 

(2) On the settlement of the ac¬ 
counts of a sole surviving executor 
neither the deceased executor nor 

! his representative is before the court 
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some jurisdictions, however, the practice of allow¬ 
ing corepresentatives only the compensation pay¬ 
able to a single representative has been disapproved 
and compensation is allowed without regard to 
what a single representative would receive; 13 and 
statutes sometimes allow full commissions to each 
representative, not exceeding a certain number, 
where the estate exceeds a certain amount. 14 The 
waiver of commissions by one personal representa¬ 
tive does not prejudice the rights of his corepre¬ 
sentative, 15 who is entitled, nevertheless, to a just 
proportion of the total compensation allowable. 16 
It has been held, however, that where one of two 
executors is not entitled to commissions, the other 
executor is entitled to only one half of the regular 


commissions. 17 

Compensation according to services rendered. 
As a general rule the compensation is divided in 
proportion to the services rendered, 18 and in gen¬ 
eral a personal representative who has rendered no 
services will receive no compensation. 19 Where 
the services have been performed jointly, it has 
been held that the compensation should be divided 
equally. 20 It has also been held that, where both 
representatives had been equally willing and ready 
to do whatever was required in administering the 
estate, the commissions should be equally divided 
between them, 21 even though one actually has done 
the major portion 22 or all 23 of the work; but oth- 


in his official capacity; and any al¬ 
lowance to be made rests in the 
sound discretion of the surrogate, 
and is not measured by the statute 
relating to the compensation of ex¬ 
ecutors.—Matter of McCormick, 94 
N.Y.S. 1071, 46 Misc. 386, 16 N.Y.Ann. 
Cas. 401, 4 Mills Surr. 607. 

13. Conn.—Hayward v. Plant, 119 A. 

341, 98 Conn. 374. 

14. N.Y.—In re Van Schoonhoven’s 

Estate, 255 N.Y.S. 435, 142 Misc. 

384, affirmed In re Van Schoonhov- 

en’s Ex’rs, 250 N.Y.S. 986, 223 App. 

Biv. 886, appeal denied 251 N.Y.S. 

909, 234 App.Div. 639—In re Locke’s 

Estate, 204 N.Y.S. 271, 123 Misc. 

291. 

24 C.J. p 992 note 69. 
principal of estate 

(1) The word "principal” in a 
statute allowing full commissions to 
each representative if the gross value 
of the principal of the estate or the 
fund accounted for exceeds a speci¬ 
fied amount means the principal 
which the representatives have re¬ 
ceived and for which they are legal¬ 
ly accountable, and does not include 
principal which they might lawful¬ 
ly receive but have not received.— 
In re Burt’s Will, 266 N.Y.S. 104, 
148 Misc. 606—In re Jackson’s Es¬ 
tate, 29 N.Y.S.2d 320. 

(2) Income cannot be added to the 
principal for the purpose of in¬ 
creasing the estate to the amount 
which would entitle each representa¬ 
tive to a full commission.—In re 
Roney’s Estate, 265 N.Y.S. 43, 148 
Misc. 70—In re Freeman, 174 N.Y.S. 
416, 105 Misc. 423. 

(3) Where the will authorized the 
executors to sell the real estate, but 
they have not exercised the power, 
the value of the real estate cannot 
be added to that of the personalty 
so as to render the value of the 
principal of the estate of such 
amount as will entitle each executor 
to a full commission.—In re Jack¬ 
son’s Estate, supra. 

24 O.J. p 992 note 69 Eb]. 


Deduction of specific legacies 

Under Surrogate’s Ct. Act § 285, 
providing that compensation for 
services shall be apportioned if there 
is more than one executor, but, if 
the gross value of the estate is one 
hundred thousand dollars or more, 
each executor is entitled to receive 
the full compensation allowed to a 
sole executor, with the proviso that 
this shall not apply in the case of 
a specific legacy, the value of specific 
legacies must be excluded, in ascer¬ 
taining whether the estate exceeds 
one hundred thousand dollars, and 
so, where the gross value of the per¬ 
sonal estate exceeded one hundred 
thousand dollars, but after legacies 
were deducted the balance was much 
less, the executors were entitled to 
only one commission between them. 
—In re Story’s Estate, 202 N.Y.S. 184, 
121 Misc. 772. 

15. Mo.—Schoeneich v. Reed, 8 Mo. 
App. 356. 

Pa.—Porter’s Estate, 14 Phila. 290. 

16. Ill.—Martin v. Central Trust Co. 
of Illinois, 159 N.E. 312, 327 Ill. 
622. 

17. La.—Edwards* Succession, 34 La. 
Ann. 216. 

24 C.J. p 992 note 71. 

18. Cal.—Kelly v. Conroy, 266 P. 
1022, 91 Cal.App. 350. 

24 C.J. p 992 note 72. 

Possession of assets and transac¬ 
tion of substantially all business of 
estate by one of the corepresentatives 
do not entitle such representative to 
the entire compensation.—In re Pur¬ 
dy, 221 N.Y.S. 468, 129 Misc. 297. 
Services by attorney 

In apportioning the compensation 
between corepresentatives of an es¬ 
tate, one of whom is an attorney, 
the court may properly take into con¬ 
sideration that person's professional 
skill and ability and the benefits 
derived by the estate therefrom, in¬ 
cluding the saving of attorney's fees, 
and allow compensation therefor, not- 
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withstanding the rule that an ex¬ 
ecutor who is a lawyer cannot em¬ 
ploy himself in that capacity so as to 
obtain additional fees.—Chase v. 
Lathrop, 223 P. 54, 74 Colo. 559. 

Allowances held proper or not an 
abuse of discretion. 

(1) Generally. 

Colo.—Chase v. Lathrop, supra. 

Ky.—Hamilton v. Nunn, 57 S.W.2d 
655, 247 Ky. 715. 

Mont.—In re Connolly's Estate, 257 
P. 418, 79 Mont. 445. 

Pa.—In re Crawford’s Estate, 16 A. 

2d 521, 340 Pa. 187. 

R.I.—McAlear v. McAlear, 4 A. 2d 
252, 62 R.I. 158. 

(2) Allowance for extraordinary 
services.—In re Grover’s Estate, 206 
N.W. 988, 233 Mich. 467. 

19. Ky.—Taylor v. Taylor, 4 S.W. 
2d, 752, 223 Ky. 799. 

24 C.J. p 993 note 73. 

20. Ky.—Taylor v. Taylor, supra. 
Compensation divided equally 

<1) Where both representatives 
managed realty although only one 
collected rents.—In re Arnolt’s Es¬ 
tate, 217 N.Y.S. 323, 127 Misc. 579. 

(2) Other circumstances.—In re 
Burt’s Will, 266 N.Y.S. 104, 148 Misc. 
606—In re Purdy, 221 N.Y.S. 468, 129 
Misc. 297. 

21. N.J.—Pomeroy v. Mills, 4 A. 768, 
40 N.J.Eq. 517—Squier v. Squier, 30 
N.J.Eq. 627. 

22. Ky.—Taylor v. Taylor, 4 S.W.2d 
752, 223 Ky. 799. 

Extra compensation 

While the statutory compensation 
must be divided equally in such cir¬ 
cumstances, if one of the representa¬ 
tives has rendered extraordinary 
services he is entitled to extra com¬ 
pensation therefor.—Taylor v. Tay< 
lor, supra. 

23. Ky.—Couchman v. Bush, 83 S.W. 
1039, 26 Ky.L. 1277—Garr v. Roy, 

I 30 S.W. 25, 20 Ky.L. 1697. 
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er courts have declined to accede to this view. 24 
In some jurisdictions the measure of compensation 
to corepresentatives is a reasonable compensation 
to each corepresentative for the services which he 
has rendered. 25 

Where a gross sum is allowed by the court, it 
has been held that unless the representatives agree 
otherwise the sum must be equally divided, and one 
cannot retain the whole sum on the ground that the 
other rendered no services. 26 

Effect of testame?itary provisions . Coexecutors 
who qualify under the will are ordinarily entitled 
only to the compensation fixed by the will. 27 
Where the will provides that one of two executors 
shall serve without compensation, the other execu¬ 
tor is entitled to only one half of a full commis¬ 
sion. 28 

If one of the executors dies after qualification, 
his estate is entitled to the compensation fixed by 
the will. 29 

Effect of agreement betzveen representatives . 
The portion which each of the several representa¬ 
tives is to receive may be settled by an agreement 
entered into by them, 30 but questions as to the ex¬ 
istence of such a contract and the rights of the 
parties under it cannot be determined on final set¬ 
tlement of the accounts of the representatives. 31 

Failure of coexecutor to qualify. Where only 
one of two executors named in a will qualifies, he 
is entitled to the entire commissions. 32 An execu¬ 
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tor who has not qualified, and who has not joined 
with the other executor in accounting, is not enti¬ 
tled to compensation. 33 

Deduction from indebtedness . The compensation 
of a corepresentative who is indebted to the es¬ 
tate may be deducted from his indebtedness. 34 

§ 873. Successive Administrations 

a. In general 

b. Death of representative 

a. In General 

Where an estate is administered by successive per¬ 
sonal representatives, the compensation allowed should be 
apportioned among them according to the services ren¬ 
dered. Where the compensation allowable is measured by 
commissions on the estate administered, it is usual to al¬ 
low to each representative commissions on the part ad¬ 
ministered by him, or on his receipts and disbursements. 

Where an estate is administered by successive 
personal representatives, the compensation allowed 
should be apportioned among them according to the 
services rendered, 35 and the compensation of one 
will not be increased because his predecessors re¬ 
ceived no compensation for their services. 36 The 
reasonable value of services rendered by each is 
a matter largely for the determination of the court 
in the exercise of its discretion. 37 

Where the compensation allowable is measured 
by commissions on the amount or value of the es¬ 
tate administered, it is usual to allow to each rep¬ 
resentative commissions on that part of the estate 
administered by him, 38 or on his receipts and dis- 
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24. Colo.—Chase v. Lathrop, 223 P. 
54, 74 Colo. 559. 

24 C.J. p 993 note 77. 

25. Conn.—Hayward v. Plant, 119 
A. 341, 98 Conn. 374. 

26- Mo.—Smart v. Fisher, 7 Mo. 580. 
24 C.J. p 993 note 74. 

Effect of order allowing gross sum 
see infra § 880. 

27- N.Y.—In re Lite's Estate, 255 N. 
Y.S. 536, 142 Misc. 793. 

Single commission 

Executors under will providing for 
single commission could not each re¬ 
cover full commission, although es¬ 
tate exceeded the amount which un¬ 
der the statute entitled each executor 
to a full commission.—In re Lite’s 
Estate, supra. 

28. N.Y.—Ip re Sulzbacher’s Estate, 
6 N.Y.S.2d 683, 169 Misc, 1. 

29. Pa.—In re Sweatman, 72 A. 895, 
223 Pa. 552. 

Effect of death of representative on 
compensation generally see infra 
§ 873.b. 

30c -Cat—Kelly ,v.. Conroy, 266 P. 
' .10s22* m 9t Cal.App. 350, citing 

Corona Juris., , ~ 


Md.—Nichols v. McGill, 178 A. 697, 
168 Md. 686. 

Mo.—Guthrie v. Crews, 229 S.W. 182, 
286 Mo. 438. 

24 C.J. p 993 note 78. 

31. Cal.—In re Carter, 64 P. 123, 484, 
132 Cal. 113. 

32. La.—Bodenheimer's Succession, 
35 La.Ann. 1034. 

33. N.Y.—In re Garlock's Will, 299 
N.Y.S. 516, 252 App.Div. 419. 

34. Mont.—In re Connolly’s Estate, 
257 P. 418, 79 Mont. 445. 

35. Iowa.—In re Johnson’s Estate, 
295 N.W. 878, 880, 229 Iowa 1002, 
citing Corpus Juris. 

24 C.J. p 993 note 82. 

Administrators de bonis non see in¬ 
fra §§ 1016-1030. 

Compensation on resignation or re¬ 
moval see infra § 876. 

Distribution of estate 

Only nominal compensation should 
be allowed where the only duty of 
the representative was to distribute 
the estate.—State v. Superior Court 
for King County, 201 P. 25, 117 
Wash. 376. 


Necessity of further services 

In fixing the compensation of a 
representative whose services were 
terminated before the estate was ful¬ 
ly administered, the court should con¬ 
sider the further services which are 
likely to be required of his succes¬ 
sor. 

Cal.—Ord v. Little, 3 Cal. 287. 

D.C.—Brosnan v. Fox, 284 F. 923, 52 
App.D.C. 143. 

36. La.—Linton's Succession, 31 La. 
Ann. 130. 

37. Mass.—Moulton v. Thompson, 
196 N.E. 914, 291 Mass. 308. 

Mich.—Becht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

Allowances held excessive 
Ky.—Douglas’ Adm'r v. Douglas' 
Ex'r, 48 S.W.2d 11, 243 Ky. 321. 
Mich.—Becht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

Wash.—In re Bradley's Estate, 52 P. 
2d 333, 184 Wash. 642—In re Cur¬ 
tis' Estate, 199 P. 309, 116 Wash. 
237. 

38. La.—Kernan's Succession, 30 So. 
239, 105 La. 592. 

, 24 C.J. p 993 note 85, 
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bursements. 39 A second administrator is not enti¬ 
tled to commissions on assets on which a commis¬ 
sion has been paid to a former administrator, 40 un¬ 
less the statute contemplates the allowance of sev¬ 
eral commissions on the same assets, 41 and the fact 
that there are successive administrations should not 
increase the rate of commissions on any part of 
the assets. 42 It has been held, however, that an 
allowance of compensation made to a special ad¬ 
ministrator has no effect upon the commissions of 
the general executor or administrator of the same 
estate, these being distinct and independent allow¬ 
ances for different services. 43 Where the probate 
of a will revoked an administrator’s letters, there 
was not a mere succession of the administrator by 
an executor so as to deprive the administrator of 
commissions; 44 but, where the full commission for 
complete administration of the estate has been al¬ 
lowed, the administrator on becoming administra¬ 
tor with the will annexed cannot be allowed further 
commissions. 45 

Subject to the restrictions noted, the amount of 
commissions which will be allowed for partial ad¬ 
ministration rests largely in the discretion of the 
court, 46 and in determining the amount the court 
is to be guided by the merits of the services ren¬ 
dered. 47 

The right of the last personal representative to 
his commissions, whether they are large or small, 


is a direct liability from the estate to himself, and 
he is entitled to payment from the estate, and can¬ 
not be remitted for payment to a settlement between 
himself and a prior representative who had appro¬ 
priated to himself for commissions the whole 
amount allowed for the commissions of a full ad¬ 
ministration. 48 

b. Death of Representative 

Where a personal representative dies before complet¬ 
ing his duties, the court in its discretion may allow com¬ 
pensation for services which he rendered. The represen¬ 
tative of the deceased representative usually is not al¬ 
lowed compensation in his own right from the estate of 
the original decedent for receiving or paying out assets 
of or managing such estate, or for settling his own de¬ 
cedent’s accounts as representative, although compensa¬ 
tion for settling such accounts has been held allowable in 
the court's discretion. 

Where a personal representative dies before com¬ 
pleting his duties, his estate is not entitled to com¬ 
missions as a matter of right, 49 but the court in its 
discretion may allow compensation, not exceeding 
that authored by statute, for services which he 
rendered. 50 Where the compensation allowable to 
personal representatives is measured by commis¬ 
sions on property received and paid out, the prac¬ 
tice in some jurisdictions is to allow the estate of 
a deceased representative commissions on property 
which the deceased representative received and 
paid out. 51 Where an executor dies without having 
collected any assets, commissions cannot be recov- 


On what commissions allowed gen¬ 
erally see supra §§ 863-866. 
Collection and preservation of prop¬ 
erty 

A personal representative is en¬ 
titled to a reasonable commission for 
collecting and preserving undis¬ 
tributed property turned over to his 
successor.—Douglas' Adm'r v. Doug¬ 
las’ Ex’r, 48 S.W.2d 11, 243 Ky. 321. 
Extra commissions 

A statute providing for extra com¬ 
missions for management of realty 
authorizes the allowance of such com¬ 
missions to an administrator de bonis 
non.—In re Bernard’s Estate, 31 N. 
Y.S.2d 777, 177 Misc. 712. 

39. Mo.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561. 

24 C.J. p 993 note 86. 

40. N.Y.—In re Haskins, 112 N.Y.S. 
1008. 

24 C.J. p 994 note 87. 

41. Md.—Lemmon v. Hall, 20 Md. 
168—McPherson v. Israel, 5 Gill 
& J. 60. 

42. D.C.—Brosnan v. Fox^ 284 F. 923, 
52 App.D.C. 143. 

Ky.—Douglas’ Adm’r v. Douglas’ 
Ex'r, 48 S.W.2d 11, 243 Ky. 321. 
Md.—St. Mary’s Female Orphan 


Asylum of Baltimore v. Hankey, 
113 A. 100, 137 Md. 569. 

Ohio.—In re Waring, 5 Ohio S. & 
C. P. 415, 7 Ohio N.P. 553, Ohio 
Prob. 146. 

43. Cal.—In re Miller, 115 P. 329, 
15 Cal.App. 557. 

Md.—Wilson v. Wilson, 3 Gill & J. 

20 . 

Compensation of temporary adminis¬ 
trator who is also executor see su¬ 
pra § 871. 

44. N.Y.—:Matter of Hurst, 97 N.Y.S. 
697, 111 App.Div. 460. 

45. Md.—St. Mary's Female Orphan 
Asylum of Baltimore v. Hankey, 
113 A. 100, 137 Md. 569. 

46. Md.—Tsaraclis v. Characklis, 3 
A.2d 725, 176 Md. 28. 

N.Y.—In re Healy’s Will, 246 N.Y.S. 
190, 138 Misc. 462. 

47. Md.—Tsaraclis v. Characklis, 3 
A.2d 725, 176 Md. 28. 

48. La.—Kernan’s Succession, 30 So. 
239, 105 La. 592. 

49. N.Y.—In re Barker, 130 N.E. 
579, 230 N.Y. 364, modifying 174 
N.Y.S. 230, 186 App.Div. 317—In re 

' Strebeigh’s Estate, 27 N.Y.S.2d 569, 
176 Misc. 381—In re Rosenberg’s 
Estate, 207 N.Y.S. 557, 124 Misc. 
434. 


Compensation to deceased: 

Coexecutor or coadministrator see 
supra § 872. 

Temporary or special administra¬ 
tor see supra § 871. 

50. N.Y.—In re Hayden’s Estate, 24 

N.Y.S.2d 15, 175 Misc. 506, affirmed 
In re Hayden's Will, 26 N.Y.S.2d 
490, 261 App.Div. 900, appeal de¬ 
nied In re Hayden's Estate, 27 N. 
Y.S.2d 468, 261 App.Div. 1074— 

In re Rosenberg’s Estate, 207 N. 
Y.S. 557, 124 Misc. 434. 

Pa.—In re Martin’s Estate, 124 A. 738, 
280 Pa. 573. 

Compensation fixed by will 
Where an executor dies pending 
the administration, he is not enti¬ 
tled to the compensation fixed by 
the will or a pro rata share there¬ 
of, but his compensation should be 
measured by the rule of quantum 
meruit to be gauged by the compen¬ 
sation allowed by law.—Ellington v. 
Durfey, 72 S.E. 194, 156 N.C. 253. 

51. N.Y.—In re Whipple, 81 N.Y.S. 
393, 81 App.Div. 589—In re Ros¬ 
enberg’s Estate, 207 N.Y.S. 557, 124 
Misc. 434. 

On what commissions allowed see su¬ 
pra §§ 863-866. 
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ered, on behalf of his estate, by his personal rep¬ 
resentative. 52 

Compensation of representative of executor or 
administrator. It has been held that the personal 
representative of a deceased executor or admin¬ 
istrator cannot be allowed compensation in his 
own right from the estate of the original decedent 
for receiving 53 or paying out 54 assets of, or man¬ 
aging, 55 the estate of the original decedent, or for 
settling the accounts of the representative's own de¬ 
cedent as personal representative of the original de¬ 
cedent. 56 However, it has also been held that the 
court in its discretion may allow the representative 
compensation for settling such accounts 57 and un¬ 
der some statutes the court is authorized to allow 
to the estate of a deceased representative and to 
his representative jointly* a sum equivalent to the 
compensation to which the deceased representative 
would have been entitled had he completed admin¬ 
istration of the estate of the original decedent. 58 

An executor of an executor has been held enti¬ 
tled to commissions on pecuniary legacies paid out 
under the will of the first testator, the commissions 
to be retained out of the fund due to the legatees; 59 
but he is not entitled to commissions from the es¬ 
tate of his immediate testator on the hypothesis that 
the amount was due as a debt from such estate to 
the original estate, unless it appears that his imme¬ 


diate testator claimed the fund adversely to the 
legatees under the first will. 60 

§ 874. Where Representative Also Trustee or 
Guardian 

a. Representative and trustee 

b. Representative and guardian 

a. Representative and Trustee 

(1) In general 

(2) Compensation fixed by will or agree¬ 

ment 

(1) In General 

Whether a person named in the will both as execu¬ 
tor and as trustee is entitled to compensation in a 
single or in a dual capacity is a matter which depends 
on the testator's intention as disclosed by the will when 
read in the light of the statutes governing compensa¬ 
tion. Compensation is allowable in both capacities where, 
and only where, under the will the two duties are sep¬ 
arable and the fiduciary, his executorial duties having 
ended, takes the property, and afterward acts, as trustee. 
Where the property has passed directly to the fiduciary 
as trustee and he has never held it or acted with re¬ 
spect to it as executor, he is entitled to compensation 
only as trustee. 

Whether a person named in the will both as ex¬ 
ecutor and as trustee is entitled to compensation in 
each capacity or in only a single capacity is a mat¬ 
ter which depends on the intention of the testator 61 


Commissions at half rate 

The estate of a deceased execu¬ 
tor will ordinarily be allowed a com¬ 
mission at half rate for property re¬ 
ceived and a commission at half 
rate for property paid out by the 
executor.—In re Cluskey’s Estate, 7 
N.Y.S.2d 400, 169 Misc. 264—In re 
Hurley's Estate, 266 N.Y.S. 722, 149 
Misc. 68—In re Healy’s Will, 246 N. 
Y.S. 190, 138 Misc. 462. 

Income 

Where under the will the execu¬ 
tor had full charge of the estate, 
including investing and reinvesting, 
until his death, when a successor 
executor was to settle and distribute 
the estate, the estate of the execu¬ 
tor was entitled to commissions 
on the income which the executor 
had received and paid out, but not 
on the principal.—In re Hogeboom’s 
Will, 219 N.Y.S. 436, 219 App.Div. 
131. 

Value of real estate 

In making an allowance to the es¬ 
tate of a deceased executor, the court 
may take into consideration the val¬ 
ue of real estate which the executor 
had in his charge.—In re Barker, 130 
N.E. 679, 230 N.Y. 364, modifying 
174 N.Y.S. 230, 186 App.Div. 317. 
Bate fixed by statute effective after 
death. 

(1) Where executor died before 


1923, amendment to Surrogate's Ct. 
Act § 285, increasing rates of com¬ 
missions allowable to executors, went 
into effect, commission should be al¬ 
lowed to his estate on amounts ac¬ 
tually received and paid out by him 
at rates in force before amendment 
took effect.—In re Rosenberg’s Es¬ 
tate, 207 N.Y.S. 557, 124 Misc. 434. 

(2) Estate of deceased executrix 
was entitled to commissions at rate 
fixed by Surrogate's Ct.Act § 285 

effective after her death on receipts 
and disbursements made during her 
incumbency.—In re Healy's Will, 246 
N.Y.S. 190, 138 Misc. 462. 

52. N.J.—McKnight v. Walsh, 23 N. 
J.Eq. 136. 

53. N.Y.—In re Hurley's Estate, 266 
N.Y.S. 722, 149 Misc. 68. 

Representatives of deceased execu¬ 
tors or administrators see infra §§ 
1048, 1049. 

54. N.Y.—In re Hurley’s Estate, su¬ 
pra—In re Naylor, 164 N.Y.S. 462. 

55. N.Y.—In re Hogeboom's Will, 
219 N.Y.S. 436, 219 App.Div. 131. 

56^ Md.—Crothers v. Crothers, 91 A. 
691, 123 Md. 603. 

57. Pa.—In re Krick’s Estate, 20 A. 

2d 195, 342 Pa. 212. 

Belay in filing account 
Whether accountant’s compensation 
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out of the estate of the original de¬ 
cedent should be denied because of 
a delay in filing ^the account is a 
matter within the discretion of the 
court.—In re Krick’s Estate, supra. 

58. N.Y.—In re Cluskey’s Estate, 7 
N.Y.S.2d 400, 169 Misc. 264. 

Disbursements 

The representative of the deceased 
executor or administrator will ordi¬ 
narily be allowed a commission at 
half rates for sums which he has 
disbursed.—In re Cluskey's Estate, 
supra. 

59. Ga.—In re Jones, 25 Ga. 414. 

60. Ga.—In re Jones, supra. 

61. N.Y.—In re Schneider's Will, 12 

N.Y.S.2d 416, 171 Misc. 253—In re 
Rosenman’s Will, 6 N.Y.S.2d 524, 
168 Misc. 681—In re Espenscheid’s 
Estate, 250 N.Y.S. 556, 140 Misc. 
53—In re Jackson's Will, 245 N. 
Y.S. 156, 138 Misc. 167—In re 

Abrahams' Estate, 241 N.Y.S. 212, 
136 Misc. 538. 

Events occurring after testator’s 
death 

(1) Events occurring after testa¬ 
tor's death are irrelevant to in¬ 
quiry whether testamentary fiduciary 
is entitled to double commissions.— 
In re Mann’s Will, 260 N.Y.S. 287, 
145 Misc. 360. 
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as disclosed by the will 62 when read in the light of 
the statutes governing compensation. 63 Where the 
will is ambiguous in this respect, the court will take 
into consideration the fact that a testator ordinarily 
does not desire that the person named shall receive 
compensation in excess of that for which his serv¬ 
ices can be obtained, 64 and, it has been held, will 
not allow compensation in both capacities unless 
the will contains an express statement or the com¬ 
posite directions give rise to an irresistible infer¬ 
ence that the testator anticipated that such compen¬ 
sation would be allowable. 65 A fortiori, the court 
will not presume that a testator intended that 
double compensation should be paid. 66 In deter¬ 


mining the testator’s intention each item of the will 
is to be separately considered, as a will may entitle 
the representative to double compensation on some 
gifts although not on others. 67 

Where by the terms of the will the two func¬ 
tions, with their corresponding duties, coexist and 
run from the death of the testator to the final dis¬ 
charge, interwoven, inseparable, and blended to¬ 
gether, so that no point of time is fixed or contem¬ 
plated in the testamentary intention at which one 
function ends and the other begins, double commis¬ 
sions or compensation in both capacities cannot 
properly be allowed. 68 However, unless compensa¬ 
tion in both capacities is prohibited by statute, 69 the 


(2) The fact that testamentary 
representative for its own purposes 
makes unauthorized bookkeeping 1 en¬ 
tries cannot alter parties’ rights re¬ 
specting double commissions.—In re 
Rappold’s Will, 245 N.Y.S. 169, 138 
Misc. 163. 

82. N.Y.—In re Bush’s Estate, 14 1ST. 
Y.S.2d 223, 171 Misc. 1013—In re 
Gallaher’s Estate, 258 N.Y.S. 424, 
144 Misc. 168, affirmed In re Galla¬ 
her’s Will, 258 N.Y.S. 429, 236 App. 
Div. 666. 

63. N.Y.—In re Gregory’s Estate, 
269 N.Y.S. 880, 150 Misc. 610—In 
re Mann's Will, 260 N.Y.S. 287, 145 
Misc. 360. 

64. N.Y.— In re Gregory’s Estate, 
269 N.Y.S. 880, 150 Misc. 610. 

65. N.Y.—In re Bush’s Estate, 14 N. 
Y.S.2d 223, 171 Misc. 1013. 

Will prepared by fiduciary’s attor¬ 
ney 

Where the will has been prepared 
by the fiduciary’s attorney, it must 
contain language plainly and unmis¬ 
takably declaring the intention of 
the testator that the fiduciary shall 
receive compensation in each capaci¬ 
ty.—In re Core’s Will, 271 N.Y.S. 
429, 241 App.Div. 311, affirming 264 
,N-Y.S. 457, 147 Misc. 786. 

66. N.Y.—In re Espenscheid’s Es¬ 
tate, 250 N.Y.S. 556, 140 Misc. 53 
—In re Abrahams’ Estate, 241 N.Y. 
S. 212, 136 Misc. 538. 

Depletion of benefit to minor 

The court will not presume such 
an intention where the result would 
be to deplete a benefit dedicated to 
a minor dependent.—In re Gregory’s 
Estate, 269 N.Y.S. 880, 150 Misc. 
610—In re Quinlan’s Estate, 264 N. 
Y.S. 257, 147 Misc. 483. 

67. N.Y.—In re Abrahams’ Estate, 
241 N.Y.S. 212, 136 Misc. 538. 

88. Hawaii.—In re Estate of Fos¬ 
ter, 33 Hawaii 666. 

N.J.—Parker v. Wright, 143 A. 870, 
103 N.J.Eq. 535. 

N.Y.—In re National City Bank of 
New York, 28 N.E.2d 832, 283 


N.Y. 267, modifying In re Knoop’s 
Will, 17 N.Y.S.2d 664, 258 App.Div. 
1057—In re Core's Will, 271 N.Y. 
S. 429, 241 App.Div. 311, affirming 
264 N.Y.S. 457, 147 Misc. 786—In 
re Glenn’s Estate, 248 N.Y.S. 580, 
231 App.Div. 681, reversing 244 N. 
Y.S. 465, 137 Misc. 237, and affirmed 
180 N.E. 322, 258 N.Y. 536—In re 
Hogeboom’s Will, 219 N.Y.S. 436, 
219 App.Div. 131—In re Schneider’s 
Will, 12 N.Y.S.2d 416, 171 Misc. 253 
—In re Quinlan’s Estate, 264 N.Y. 
S. 257, 147 Misc. 483—In re Gallo¬ 
way, 248 N.Y.S. 153, 139 Misc. 183 
—In re Jackson’s Will, 245 N.Y.S. 
156, 138 Misc. 167—In re Richard¬ 
son’s Estate, 29 N.Y.S.2d 92. 

24 C.J. p 994 note 98—65 C.J. p 928 
note 28, p 929 note 31. 

Distinct and definite provisions nec¬ 
essary 

Compensation in both capacities 
cannot properly be allowed unless 
the will contains provisions which 
distinctly and definitely point to a 
holding by the fiduciary in the ca¬ 
pacity of trustee after completion of 
his duties as executor.—McAlpine v. 
Potter, 27 N.E. 475, 126 N.Y. 285- 
Matter of Martin, 109 N.Y.S. 217, 124 
App.Div. 793—In re Bush's Estate, 14 
N.Y.S.2d 223, 171 Misc. 1013—In re 
Gregory's Estate, 269 N.Y.S. 880, 150 
Misc. 610—In re Mann’s Will, 260 
N.Y.S. 287, 145 Misc. 360. 

Practical construction by fiduciary 
A fiduciary who has regarded his 
duties as indivisible may become 
bound by his own practical construc¬ 
tion.—In re Slocum, 62 N.E. 130, 
169 N.Y. 153—In re Piel’s Will, 21 
N.Y.S.2d 25, 259 App.Div. 1047, af¬ 
firmed 30 N.E.2d 609, 284 N.Y. 669 
—In re Bennett's Estate, 42 N.Y.S. 
674, 12 App.Div. 132—In re Gregory’s 
Estate, 269 N.Y.S. 880, 150 Misc. 610. 
Duty to show termination, of duties 
as executor 

In order to be entitled to compen¬ 
sation in both capacities, the fiducia¬ 
ry must demonstrate that his duties 
as executor actually terminated in 
accordance with the testamentary di¬ 
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rection before his duties as trustee. 
Hawaii.—In re Estate of Foster, 33 
Hawaii 666. 

N.Y.—In re Gregory's Estate, 269 N. 

Y.S. 880, 150 Misc. 610. 

Payment of income to beneficiary 
Where an estate is transferred by 
will to the executor in trust to pay 
the income to a designated bene¬ 
ficiary, both the executorial and 
trust duties run from the time of the 
testator’s death and compensation 
cannot be allowed in both capacities. 
—In re Bush’s Estate, 14 N.Y.S.2d 
223, 171 Misc. 1013. 

“Transfer” by executor to self 
An executor is not entitled to com¬ 
missions for “transferring” property 
to himself as trustee, such a transac¬ 
tion involving only a matter of book¬ 
keeping and not a physical transfer 
of assets.—In re Dropkin’s Estate, 
275 N.Y.S. 875, 243 App.Div. 548— 
Leask v. Beach, 160 N.Y.S. 147, 173 
App.Div. 873. 

Executorial duties after termination 
of trust 

Compensation both as executor and 
as a trustee will not be allowed 
where an executorial function re¬ 
mains to be performed after termina¬ 
tion of the trust.—In re Abrahams' 
Estate, 241 N.Y.S. 212, 136 Misc. 538. 

Additional compensation may be al¬ 
lowed an executor, in some jurisdic¬ 
tions, for additional services in the 
capacity of trustee.—Koteen v. Bick¬ 
ers, 177 S.E. 904, 163 Va. 676. 

60. In Pennsylvania 

(1) A person who fulfilled the du¬ 
ties of executor and trustee is ex¬ 
pressly prohibited from receiving or 
charging more than one commission 
on any sum of money coming into or 
passing through his hands, or held 
by him for the benefit of other par¬ 
ties, and such single commission is 
deemed a full compensation for his 
services in the double capacity of ex¬ 
ecutor and trustee.—In re Von 
Storch’s Estate, 88 Pa.Super. 43— 
In re Eckels’ Estate, 37 Pa.Dist. & 
Co. 383. 56 Montg.Co. 120, 88 Pittsb. 
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same individual may be entitled to one commission 
as executor and another as trustee where, under the 
terms of the will, his duties as executor and as 
trustee are separable, and, his duties as executor 
having ended, he takes the property as trustee and 
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afterward acts in that capacity. 7 ® The duties of 
an executor are not completed, within the meaning 
of the requirement that they must be completed be¬ 
fore he enters on his duties as trustee, until he has 
the estate in hand ready for distribution. 71 A sep- 
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Leg.J. 321—24 C.J. p 994 note 98. 
Pennsylvania cases—65 C.J. p 92S 
note 2S [a]. 

(2) This is a fact which the court 
should consider in fixing the amount 
of compensation on the executor's ac¬ 
counting.—In re Quigley’s Estate, 19S 
A. 85, 329 Pa. 281. 

f3) The court may allow an execu¬ 
tor greater compensation where he 
has been under added responsibility 
and subjected to additional work be¬ 
cause of his functions as trustee.— 
Oliver’s Estate, 4 Pa.Co. 209—Roger's 
Estate, 17 Wkly.N.C. 29, 17 Phil a. 
500, 42 Leg.Int. 445—Barclay’s Estate, 
2 Wkly.N.C. 447. 

(4) Allowances held proper.—In re 
Quigley's Estate, supra—In re 
Sparks’ Estate, 196 A. 4S, 328 Pa. 
384. 

70. N.J.—Parker v. Wright, 143 A. 

870, 103 N.J.Eq. 535. 

N.Y.—In re National City Bank of 
New York, 28 N.E.2d 832, 283 N. 
Y. 267, modifying In re Knoop's 
Will, 17 N.Y.S.2d 664, 258 App.Div. 
1057—In re Schliemann’s Will, 182 
N.E. 153, 259 N.Y. 497, 84 A.L.R. 
662, reversing 254 N.Y.S. 810, 235 
App.Div. 635, modifying 250 N. 
Y.S. 254, 140 Misc. 230—In re 

Angell's Will, 17 N.Y.S.2d 571, 258 
App.Div. 988—In re Bendheim’s Es¬ 
tate, 23 N.Y.S. 2d 878, 175 Misc. 

435—In re Pratt’s Will, 16 N.Y.S.2d 
75 172 Misc. 756—In re Mann's 

Will, 260 N.Y.S. 287, 145 Misc. 360 
—In re Glenn’s Estate, 244 N.Y.S. 
465, 137 Misc. 237, reversed on oth¬ 
er grounds 248 N.Y.S. 580, 231 App. 
Div. 681, affirmed 180 N.E. 322, 
258 N.Y. 536—In re Moller’s Estate, 
179 N.Y.S, 768, 110 Misc. 184- 
In re Richardson’s Estate, 29 N.Y. 
S.2d 92—In re Leeds' Estate, 23 
N.Y.S.2d 679. 

24 C.J. P 994 note 99—65 C.J. p 929 
note 32. 

Triple commissions 

A trustee is to be compensated for 
his complete duties with a single 
commission, and in no event is a 
fiduciary to be allowed triple com¬ 
missions; a "payment over” of the 
trust fund by the trustee on the 
death of the primary beneficiary and 
retention of the fund for the benefit 
of a secondary life beneficiary is not 
a paying out of funds which under 
the statute will entitle him to further 
commissions.—In re Baylis’ Estate, 
258 N.Y.S. 436, 144 Misc. 260. 

£ime when, right as executor fixed 
When an executor who is also a 
trustee has taken an inventory of 


the personal property, provided for 
oayment of debts and funeral and 
administration expenses, rendered an 
account, and turned over the bal¬ 
ance to himself as trustee, his right 
to compensation as executor becomes 
fixed.—In re Hopson's Will, 211 N.Y. 
S. 128, 213 App.Div. 395. 

On what commissions allowed 

<1) A transfer of personal property 
by an executor to himself as trustee 
in the circumstances stated in the 
text is a disbursement on which the 
fiduciary is entitled to an executor's 
statutory commissions.—In re Shel¬ 
ton's Estate, 93 S.W.2d 6S4, 338 Mo. 
1000 . 

(2) In a proper case, a representa¬ 
tive may be allowed for services as 
executor the commissions authorized 
by statute on not only the inventory 
value of the estate, but also on the 
rents, income, issues, and profits.— 
In re Kelley's Estate, 5 P.2d 559, 
91 Mont. 98. 

(3) Where real estate comes into 
the hands of executors as trustees, 
and is treated as personalty, and ac¬ 
cepted by the persons entitled there¬ 
to as such, the executors are entitled 
to have it so considered in determin¬ 
ing the amount of their commissions. 
—Matter of Buchanan, 5 N.Y.St. 351, 

5 Dem.Surr. 169. 

(4) Commissions to which a fidu¬ 
ciary is entitled as a trustee should 
be apportioned between capital and 
income.—In re Hopson's Will, 211 
N.Y.S. 128, 213 App.Div. 395. 

(5) Where the will directed the 
setting up of the residue of the es¬ 
tate in trust and payment of a por¬ 
tion of the principal to the benefi¬ 
ciary on the happening of a specified 
event, which occurred after the tes¬ 
tator’s death but before the executor 
had actually segregated the principal 
amount of the trust, the representa¬ 
tive was entitled to a commission 
as trustee on the entire principal of 
the trust, since the trust came into 
existence immediately on the testa¬ 
tor’s death.—In re Rosenman's Will, 

6 N.Y.S.2d 524, 168 Misc. 681. 

<6> A representative appointed 
successor executor and substituted 
trustee on the reduction of the num¬ 
ber of executors and trustees to one 
was entitled, the duties as executor 
and trustee being separable, to com¬ 
missions on funds held by it as ex¬ 
ecutor and also to commissions for 
receiving funds of trusts in existence 
at the time of its appointment.—In re 
j £abcock's Estate, 237 N.Y.S. 630, 135 
! Misc. 20. 


(7) On what commissions allowed 
generally see supra §§ 863-866. 

Where services as executor are 
slight, less than the maximum 
amount of compensation authorized 
by statute may properly be allowed. 
—Appeal of Larrabee, 130 A. 195, 98 
N.J.Eq. 655. 

Death of trustee 

(1) On the death of the fiduciary 
while serving in the capacity of 
trustee, the court in its discretion 
may allow his estate compensation 
for services which he rendered.—In 
re Halbert’s Will, 252 N.Y.S. 355, 
141 Misc. 181. 

(2) The compensation allowable 
should be apportioned between the 
fiduciary’s estate and his successor 
or successors according to the serv¬ 
ices rendered as trustees.—Appeal 
of Larrabee, 130 A. 195, 98 N.J.Eq. 
655. 

(3) The estate of the trustee is 
entitled to full commissions for his 
services as executor, and has been 
allowed, in addition, a half commis¬ 
sion for receiving the property as 
trustee.—In re Packard’s Estate, 261 
N.Y.S. 580, 146 Misc. 65. 

71. N.Y.—In re Vanneck’s Estate, 
161 N.Y.S. 893, 175 App.Div. '363- 
In re Gregory’s Estate, 269 N.Y. 
S. 880, 150 Misc. 610—In re Abra¬ 
hams’ Estate, 241 N.Y.S. 212, 136 
Misc. 538. 

Change of status from executor to 
trustee generally see the C.J.S. ti¬ 
tle Trusts § 241, also 65 -C.J. p 
641 notes 97—5. 

Duties not complete 

(1) Where there is «t direct be¬ 
quest to an ultimate beneficiary, 
coupled with postponement of his 
possession and a direction for pay¬ 
ment of the income to him in the 
interval.—In re Ziegler, 113 N.E. 
553, 218 N.Y. 544—In re Rappold's 
Will, 245 N.Y.S. 169, 138 Misc. 163- 
In re Jackson’s Will, 245 N.Y.S. 156, 
138 Misc. 167—In re Abrahams’ Es¬ 
tate, 241 N.Y.S. 212, 136 M.sc. 538. 

(2) Where undivided property is 
to be held for several individuals, 
the income to, be payable to them in 
specified proportions until some fu¬ 
ture time, when the principal is to 
be divided.—In re Slocum, -62 N.E. 
130, 169 N.Y. 153—In re Potter’s 
Ex'rs, 27 N.E. 475, 126 N.Y. 285 — 
Johnson v. Lawrence, 95 N.Y. 154— 
In re Martin, 109 N.Y.S. 217, 124 
App.Div. 793—In re Lite’s Estate, 
255 N.Y.S. 536, 142 Misc. 793—In re 
Rappold’s Will, 245 N.Y.S. 169, 138 
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aration of duties is contemplated by a will where 
it directs specific or ascertainable funds to be set 
up in trust for particular individuals 72 or where the 
corpus of the trust cannot be ascertained in accord¬ 
ance with the provisions of the will until the fiduci¬ 
ary’s duties as executor have been completed. 73 
The inclusion of or failure to include directions for 
purely executorial acts has no bearing- on the pro¬ 
priety of allowing compensation in a double or in 
only a single capacity. 74 

A designation of the fiduciary solely as an ex¬ 
ecutor is a circumstance entitled to weight as show¬ 
ing that the testator contemplated that the fiduciary 
should receive only a single compensation, 75 but 
it has been held that a reference to the fiduciary as 
a trustee is not entitled to any weight in determin¬ 


ing whether he shall be allowed compensation 
both capacities. 76 At any rate, much greater i 
portance should be attached to the natural resu 
of the directions contained in the will than to fic 
ciary designations, 77 and where the relationship 
clear a designation of the fiduciary as executor a 
trustee is immaterial. 78 The fact that the perse 
named as executors are not the same as those d< 
ignated as trustees is strong evidence that the t« 
tator contemplated a severance of the duties of t 
offices. 79 

The fact that a fiduciary appointed by will h 
received compensation as executor or administi 
tor does not deprive him of his right to compens 
tion as trustee where the duties are separate, 80 ; 
though a fiduciary who has received more compe 


Misc. 163—In re Abrahams’ Estate, 
241 N.Y.S. 212, 136 Misc. 538. 

(3) Where all of the estate after 

payment of debts is to be held for a 
single individual as life tenant with 
remainder over on the happening of 
some future event.—In re Bennett’s 
Estate, 42 N.Y.S. 674, 12 App.Div. 

132—In re Gregory’s Estate, 269 N. 
Y.S. 8S0, 150 Misc. 610—In re Core’s 
Will, 264 N.Y.S. 457, 147 Misc. 786, 
affirmed 271 N.Y.S. 429, 241 App.Div. 
311 —In re Quinlan's Estate, 264 N. 
Y.S. 257, 147 Misc. 483—In re Stew¬ 
art’s Will, 250 N.Y.S. 141, 140 Misc. 
155—In re Jackson’s Will, 245 N.Y. 
S. 156, 138 Misc. 167—In re Abra¬ 
hams’ Estate, 241 N.Y.S. 212, 136 
Misc. 538. 

(4) Where the residue of the es¬ 
tate will not be completely consti¬ 
tuted until after termination of the 
trust duties, as where the will di¬ 
rects the executor to pay income 
from a fund to the beneficiary for 
life, the principal to fall into the 
residue of the estate on the hap¬ 
pening of some future event. In re 
Ziegler, 113 N.E. 553, 218 N.Y. 544 
—In re Vanneck’s Estate, 161 N.Y.S. 
893, 175 App.Div. 363—In re Greg¬ 
ory’s Estate, 269 N.Y.S. 880, loO 
Misc. 610—In re Abrahams' Estate, 
supra. 

Accounting and decree 

(1) It has been supposed that an 
accounting by the executor and a 
decree followed by his assumption 
of duties as trustee is necessary to 
entitle him to compensation in both 
capacities.—In re Glenn’s Estate, 244 
N.Y.S. 465, 137 Misc. 237, reversed 
on other grounds 248 N.Y.S. 580, 
231 App.Div. 681, affirmed 180 N.E. 
322. 258 N.Y. 536. 

(2) One of the controlling features 
in determining whether double com¬ 
missions are allowable is whether 
there is a judicial decree which 
wholly discharges the executor and 

34 C.J.S. -66 


leaves him acting and liable only 
as trustee.—In re Leeds* Estate, 23 
N.Y.S.2d 679. 

(3) However, an accounting and 
decree is not the only means of es¬ 
tablishing that a transfer has actu¬ 
ally been made.—Olcott v. Baldwin, 
82 N.E. 748, 190 N.Y. 99—65 C.J. p 
929 note 32 [a]. 

(4) Where decree settled accounts 

as executor and directed subsequent 
holding as trustee, executor is en¬ 
titled to commissions as trustee in 
addition to executorial commissions. 
—In re Halbert’s Will, 252 N.Y.S. 
355, 141 Misc. 181—In re Schlie- 
mann’s Will, 250 N.Y.S. 254, 140 

Misc. 230, modified 254 N.Y.S. 810, 
235 App.Div. 635, reversed on other 
grounds 182 N.E. 153, 259 N.Y. 497, 
84 A.L.R. 662. 

(5) Commissions both as executor 
and trustee will be sustained where 
allowed by unquestioned decree of 
court, although commissions would 
be denied as matter of first impres¬ 
sion.—In re Abrahams’ Estate, 241 
N.Y.S. 212, 136 Misc. 538. 

72. N.Y.—In re Abrahams' Estate, 
241 N.Y.S. 212, 136 Misc. 538—In 
re Richardson's Estate, 29 N.Y.S. 
2d 92. 

73. N.Y.—In re Knoop’s Will, 17 N. 
y.S.2d 664, 258 App.Div. 1057, mod¬ 
ified on other grounds In re Na¬ 
tional City Bank of New York, 28 
N.E.2d 832, 283 N.Y. 267. 

Residue in trust 

(1) The duties of a fiduciary are 
separable, so as to entitle him to 
compensation in both capacities, 
where the will directs the payment 
of debts and legacies and gives the 
residue in trust. 

Mont.—In re Kelley’s Estate, 5 P.2d 
559, 91 Mont. 98. 

N.Y.—Olcott v. Baldwin, 82 N.E. 
748, 190 N.Y. 99—In r$ Ford's Es¬ 
tate, 268 N.Y.S. 20, 239 App.Div. 
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500—In re Schneider’s Will, 12 
Y.S.2d 416, 171 Misc. 253—In 
Gallaher’s Estate, 25S N.Y.S. 4 
144 Misc. 168, affirmed In re G. 
laher's Will, 258 N.Y.S. 429, 2 
App.Div. 666—In re Babcock’s I 
tate, 237 N.Y.S. 630, 135 Misc. 

—In re Horner’s Estate, 215 N. 
S. 654, 126 Misc. 772—In re M< 
ler’s Estate, 179 N.Y.S. 768, 1 
Misc. 184. 

(2) The fiduciary’s duties are se 
arable where the will directs a di -1 
sion of the residue into specific 
ascertainable parts to be held 
trust.—In re Crawford, 21 N.E. 6: 
113 N.Y. 560—Laytin v. Davidson, 
N.Y. 263—In re Blun’s Estate, 1 
N.Y.S. 458, 176 App.Div. 189—In 
Hunt, 105 N.Y.S. 696, 121 App.D 
96—In re Rosenman’s Will, 6 N. 
S.2d 524, 168 Misc. 681—In re De 
niston's Will, 282 N.Y.S. 900, 1 

Misc. 80—In re Halbert’s Will, 2 
N.Y.S. 355, 141 Misc. 181—In 

Abrahams’ Estate, 241 N.Y.S. 2" 
136 Misc. 53 8—In re Richardsoi 
Estate, 29 N.Y.S.2d 92. 

74. N.Y.—In re Abrahams’ Esta 
241 N.Y.S. 212, 136 Misc. 538. 

75. N.Y.—In re Abrahams* Esta 
supra. 

76. N.Y.—In re Abrahams’ Esta 
supra. 

77. N.Y.—In re Gregory’s Esta 
269 N.Y.S. 880, 150 Misc. 610. 

78. N.Y.—In re Rappold's Will, 2 
N.Y.S. 169, 138 Misc. 163. 

79. N.Y.—In re Rosenthal’s Esta 
252 N.Y.S. 596, 141 Misc. 404 
In re Abrahams' Estate, 241 
Y.S. 212, 136 Misc. 538. 

80. N.Y.—In re Blodgett’s Esta 
25 N.Y.S.2d 39, 261 App.Div. 8 
—In re Belmont’s Will, 284 N.Y 
102, 246 App.Div. 770. 

65 C.J. p 928 note 29. 
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sation than he was entitled to as executor may be 
denied additional compensation as trustee. 81 

Acting or holding in one capacity only. Where 
the will imposes trust duties on the executor as ex¬ 
ecutor rather than as a trustee, he is entitled to 
compensation only as executor. 82 To entitle a fidu¬ 
ciary to compensation in both capacities, not only 
must his duties have been separable but he must 
have actually entered on his duties as trustee ; 83 
and he is entitled to double commissions on only 
so much of the estate as he turns over to himself 
as trustee. 84 Double commissions will not be al¬ 
lowed where the change of capacity is purely con¬ 
structive and unwarranted. 85 A person who has 
been appointed both executor and trustee is entitled 
to compensation only as executor where the trust 
fails or is only a dry one 86 or where the person 
never qualifies as trustee. 87 An executor who is 
not appointed trustee by the will cannot perform 


self-imposed duties as such and receive compensa¬ 
tion therefor. 88 

On the other hand, an executor who is also a 
trustee should not be allowed compensation as ex¬ 
ecutor for services which could be rendered by him 
only as trustee, 89 and where one who is named ex¬ 
ecutor and trustee has declined to act as executor, 
although he qualified as such, but has served as 
trustee, he is entitled to commission as trustee, but 
not as executor." Where the property has passed 
directly to the fiduciary in his capacity as trustee 
and he has never held it or acted with respect to it 
as executor, he is not entitled to compensation as 
executor but only as trustee. 91 

Executor under one will and trustee under an¬ 
other. One acting as trustee under one will and 
executor under another, although dealing with the 
same funds, may receive commissions for services 
in each capacity. 92 


81- N.J.—Lyon v. Bird, 80 A. 450, 
79 N.J.Eq. 157. 

24 C.J. p 994 note 99 [d]. 

82. Mo.—Estey v. Commerce Trust 
Co., 64 S.W.2d 608, 333 Mo. 977. 
N.Y.—In re Schliemann’s Will, 182 
N.E. 153, 259 N.Y. 497, 84 A.L.R. 
662, reversing 254 N.Y.S. 810, 235 
App.Div. 635, modifying 250 N.Y. 
S. 254, 140 Misc. 230—McAlpine v. 
Potter, 27 N.E. 475, 126 N.Y. 285 
—In re Glenn's Estate, 248 N.Y. 
S. 580, 231 App.Div. 681, revers¬ 
ing 244 N.Y.S. 465, 137 Misc. 237, 
and affirmed 180 N.E. 322, 25S N. 
Y. 536—In re Vanneck’s Estate, 
161 N.Y.S. 893, 175 App.Div. 363- 
In re Putnam's Will, 17 N.Y.S.2d 
238, 173 Misc. 151—In re Bush's 
Estate, 14 N.Y.S.2d 223, 171 Misc. 
1013—In re Denniston's Will, 282 
N.Y.S. 900, 157 Misc. 80—In re 
Miranda's Will, 271 N.Y.S. 913, 151 
Misc. 459—In re Stewart’s Will, 
250 N.Y.S. 141, 140 Misc. 155- 
In re Rappold’s Will, 245 N.Y.S. 
169, 138 Misc. 163—In re Morin’s 
Will, 242 N.Y.S. 230, 136 Misc. 823. 
65 C.J. p 928 note 28. 

Payment of income 

The fact that by the will the pay¬ 
ment of principal is postponed and 
the income is made payable annual¬ 
ly meanwhile does not entitle the 
executor to double compensation.— 
McAlpine v. Potter, 27 N.E. 475, 126 
N.Y. 285—In re Glenn's Estate, 248 
N.Y.S. 580, 231 App.Div. 681, re¬ 

versing 244 N.Y.S. 465, 137 Misc. 
237, and affirmed 180 N.E. 322, 258 
N.Y. 536—In re Bush’s Estate, 14 
N.Y.S. 2d 223, 171 Misc. 1013. 

Aeal estate received 
An executor on whom trust .duties 
have been imposed in respect of 
real estate is entitled to a statutory 
commission on the receipt of such 


property.—In re Morin's Will, 242 
N.Y.S. 230, 136 Misc. S23. 

Similarity to management of real 
estate 

Where performance of a trust is 
added to ordinary duties of execu¬ 
tor so that the two functions run 
on together, the sole fiduciary is the 
executor, and the situation as re¬ 
spects right to compensation is dif¬ 
ferent only in degree, not in kind, 
from executor’s duty to manage real 
estate and collect rents.—In re Put¬ 
nam's Will, 17 N.Y.S.2d 238, 173 

Misc. 151. 

83. N.Y.—In re Schliemann’s Will, 
182 N.E. 153, 259 N.Y. 497, 84 A. 
L.R. 662, reversing 254 N.Y.S. 810. 
235 App.Div. 635, modifying 250 N. 
Y.S. 254, 140 Misc. 230. 

65 C.J. p 929 note 33. 

Division of trust funds 

Where the will contemplates the 
setting up of separate funds of sep¬ 
arate and readily determinable 
amounts, the fact that the fiduciary 
has not made an actual physical di¬ 
vision of the funds will not preclude 
an allowance of compensation to 
him both as executor and as trus¬ 
tee.—Laytin v. Davidson, 95 N.Y. 
263—In re Denniston’s Will, 282 N. 
Y.S. 900, 157 Misc. 80—In re Abra¬ 
hams’ Estate, 241 N.Y.S. 212, 136 

Misc. 538—In re Richardson’s Es¬ 
tate, 29 N.Y.S.2d 92. 

84. N.Y.—In re Magenheimer, 160 
N.Y.S. 381, 95 Misc. 73. 

24 C.J. p 994 note 99 [c]—65 C.J. p 
929 note 34. 

85. Hawaii.—In re Estate of Foster, 
33 Hawaii 666. 

65 C.J. p 929 note 35. 

86. N.Y.—In re Rosenman’s Will, 6 
N.Y.S.2d 524, 168 Misc. 681. 
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Payments due at testator's death 

Where the payments from an es¬ 
tate transferred in trust are already 
due the beneficiaries at the time of 
the testator's death, the representa¬ 
tive is entitled to compensation only 
in the capacity of executor.—In re 
Rosenman’s Will, supra. 

87. Wis.—Schinz v. Schinz, 63 N. 
W. 162, 90 Wis. 236. 

88. Pa.—Hepburn's Estate, 11 
Phila. 80. 

24 C.J. p 995 note 5. 

88. N.J.—In re Steelman, 99 A. 612, 
87 N.J.Eq. 270. 

90. N.Y.—Matter of Pike, 2 Redf. 
Surr. 255. 

91. N.Y.—In re Terwilligar’s Es¬ 
tate, 254 N.Y.S. 498, 142 Misc. 249. 

Specific legacy to executor in trust 
N.Y.—In re Dunigan's Will, -30 N. 

Y.S.2d 38, 177 Misc. 212. 

Real estate 

N.Y.—In Te Woods' Estate, 295 N. 
Y.S. 718, 251 App.Div. 141—In re 
Wanninger, 105 N.Y.S. -4, 120 App. 
Div. 273. 

Income 

Where a will contemplates that 
the income of the residuary estate 
shall be received by the trustees di¬ 
rectly and never be held by them 
as executors, the fiduciaries are not 
entitled, as executors, to commis¬ 
sions on unexpended income in their 
hands.—Matter of Tucker, 62 N.Y.S. 
1021, 29 Misc. 728, 1 Mills Surr. 371 
—In re Union Trust Co., 56 N.Y.S. 
149, 25 Misc. 584. 

92. Pa.—Scull’s Estate, 4 Pa.Dist. 
699—Clermontel's Estate, 13 Phila. 
235. 
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(2) Compensation Fixed by Will or Agree- 
ment 

A testator in his will may fix the compensation of a 
person named as executor and as trustee; and the com¬ 
pensation of such a fiduciary may also be fixed by an 
agreement between him and the persons beneficially in¬ 
terested in the estate or by an agreement made with the 
testator in his lifetime. 

The right of a testator to fix by his will the com¬ 
pensation of a person whom he has named in the 
will both as executor and as trustee is generally 
recognized. 93 A provision in a will fixing the ex¬ 
ecutor’s compensation does not apply to his com¬ 
pensation as trustee in the absence of reference 
thereto, 94 and a will fixing his compensation as 
trustee but failing to refer to his fees as executor 
does not govern his compensation as executor. 95 
The specified rate controls, however, where the 
will provides expressly or in effect that it shall be 
in full .for services as executors and trustee; 96 
and a separation of duties as executors and trus¬ 
tees, and apportionment of fees, will not affect the 


limitations in the will. 97 However, statutes some¬ 
times empower the fiduciary to renounce a testa¬ 
mentary provision as to compensation and to take 
the statutory compensation. 98 

Compensation fixed by agreement. The compen¬ 
sation of a person on whom the will imposes du¬ 
ties both as an executor and as a trustee may be 
fixed by an agreement between him and persons 
beneficially interested in the estate 99 or by an 
agreement made with the testator in his lifetime. 1 
Where the meaning of the agreement is not clear, 
the terms must be construed according to the pur¬ 
pose which the parties had in mind, and in the light 
of all the surrounding circumstances. 2 By such an 
agreement the representative may bind himself to 
accept less compensation than that to which he 
would be entitled under the statute, 3 and occur¬ 
rences subsequent to his qualification as executor 
and trustee and his acceptance of the trust will 
not warrant an allowance of increased compen¬ 
sation. 4 


93. Ala.—Birmingham Trust & 

Savings Co. v. Hightower, 169 So. 

878, 233 Ala. 39. 

D.C.—Mooers v. Shoemaker, 279 F. 

1008, 51 App.D.C. 370. 

Pa.—Nathan’s Estate, 6 Pa.Dist. 481. 
S.C.—In re Norris’ Estate, 150 S.E. 
693, 153 S.C. 203. 

Tex.—Nations v. Ulmer, Civ.App., 
139 S.W.2d 352, error dismissed, 
judgment correct. 

94. Ark.—State Nat. Bank v. Fish¬ 
er, 52 S.W.2d 51, 186 Ark. 42. 

Va.—Williams v. Bond, 91 S.E. 627, 
120 Va. 678. 

Effect of testamentary provisions 
fixing compensation of personal 
representative see supra § 869. 

95. Mo.—In re Shelton’s Estate, 93 
S.W.2d 684, 338 Mo. 1000. 

Tex.—Nations v. Ulmer, Civ.App., 
139 S.W.2d 352, error dismissed, 
judgment correct. 

96. Ala.—Birmingham Trust & Sav- 
ings Co. v. Hightower, 169 So. 878, 
233 Ala. 39. 

Cal.—In re Whitney’s Estate, 248 P. 

754, 78 Cal.App. 638. 

Miss.—Vicksburg Public Library v. 
First Nat. Bank & Trust Co., 150 
So. 755, 168 Miss. 88. 

S.C.—In re Norris’ Estate, 150 S.E. 
693, 153 S.C. 203. 

97. Ala.—Birmingham Trust & Sav¬ 
ings Co. v. Hightower, 169 So. 878, 

879, 233 Ala. 39, citing Corpus 
Juris. 

Cal.—In re Whitney’s Estate, 248 P. 
754, 78 Cal.App. 638. 

$8. Cal.—In re Shaw’s Estate, 260 
P. 351, 85 Cal.App. 518. 

}9. N.Y.—In re Glenn's Estate, 248 
N.Y.S. 580, 231 App.Div. 681, re¬ 


versing 244 N.Y.S. 465, 137 Misc. 
237, and affirmed 180 N.E. 322, 
258 N.Y. 536. 

Effect of agreement fixing compen¬ 
sation of personal representative 
see supra § 870. 

1. N.Y.—In re Hayden’s Estate, 24 

N.Y.S.2d 15, 175 Misc. 506, af¬ 

firmed In re Hayden's Will, 26 N. 
Y.S.2d 490, 261 App.Div. 900, ap¬ 
peal denied In re 'Hayden’s Es¬ 
tate, 27 N.Y.S.2d 468, 261 App.Div. 
1074. 

Signing 

Such an agreement between sev¬ 
eral fiduciaries and the testator is 
not invalid because it was not 
signed by all of the fiduciaries be¬ 
fore the testator's death, at least 
where the fiduciaries acted in their 
individual and several capacities and 
the agreement was not interdepend¬ 
ent.—In re Hayden’s Estate, 16 N. 
Y.S.2d 126, 172 Misc. 669. 

2. N.Y.—In re Hayden's Estate, 24 

N.Y.S. 2d 15, 175 Misc. 506, af¬ 

firmed In re Hayden’s Will, 26 N. 
Y.S.2d 490, 261 App.Div. 900, ap¬ 
peal denied In re Hayden’s Estate, 
27 N.Y.S.2d 468, 261 App.Div. 1074 
—In re Hayden’s Estate, 16 N.Y. 
S.2d 126, 172 Misc. 669. 

Estate of a deceased executor and 
trustee was entitled to receive the 
full amount of compensation pro¬ 
vided for in an agreement between 
the executor and the testator where 
the executor had rendered services 
of an equivalent value and the 
agreed compensation was much less 
than that to which he would have 
been entitled under statute.—In re 
Hayden’s Estate, 24 N.Y.S.2d 15, 
175 Misc. 506, affirmed In re Hay¬ 
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den’s Will, 26 N.T.S.2d 490, 261 App. 
Div. 900, appeal denied In re Hay¬ 
den’s Estate, 27 N.Y.S.2d 468, 261 
App.Div. 1074. 

3. N.Y.—In re Hayden's Estate, 16 

N.Y.S. 2d 126, 172 Misc. 669. 
Consideration 

An agreement whereby one re¬ 
nounces a right to statutory compen¬ 
sation in consideration of his being 
named executor and trustee is found¬ 
ed on a sufficient consideration.—In 
re Hayden's Estate, 16 N.Y.S.2d 126, 
172 Misc. 669. 

Knowledge of contents 

The fiduciary is charged in law 
with knowledge of the nafure of the 
contents of the instrument embody¬ 
ing the agreement.—In re Hayden’s 
Estate, 16 N.Y.S.2d 126, 172 Misc. 
669. 

Estoppel 

An executor-trustee who signed 
agreement in testator’s lifetime 
waiving his right to statutory com¬ 
missions and agreeing to accept 
amount specified by testator and did 
not go to testator and cancel agree¬ 
ment, but acquiesced therein, was 
estopped from challenging validity 
of agreement or renouncing it.—In 
re Hayden's Estate, 16 N.Y.S.2d 126, 
172 Misc. 669. 

Statute authorizing renunciation 
of compensation provided by wixl 
and taking of statutory compensa¬ 
tion does not apply to an agree¬ 
ment made between an executor- 
trustee and the testator in his life¬ 
time.—In re Hayden's Estate, 16 N. 
Y.S.2d 126, 172 Misc. 669. 

4. N.Y.—In re Hayden's Estate, 16 

N.Y.S.2d 126, 172 Misc. 669. 
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1». Representative and Guardian 

A personal representative who Is also guardian may 
be entitled to compensation in both capacities if the 
duties are separable and It after his duties as personal 
representative have ended he takes the property as 
guardian and afterward acts in that capacity. 

Although a personal representative who is also 
a guardian has been held not entitled to commis¬ 
sions in both capacities on the same fund, 5 it ap¬ 
pears that if the duties are separable and the fiduci¬ 
ary, his duties as personal representative having 
ended, takes the property as guardian and after¬ 
ward acts in that capacity, he is entitled to compen¬ 
sation in both capacities. 6 A fiduciary is not en¬ 
titled to commissions as guardian on funds which 
have come into his hands as representative but not 
as guardian; 7 and where an executor, who is not 
the guardian, voluntarily assumes control of a fund 
willed to minor children, he is not entitled to com¬ 
missions as guardian. 8 


34 C.J.S. 

§ 875. Waiver or Renunciation of Compensa¬ 
tion 

As a general rule a personal representative may 
waive or renounce his claim to compensation. 

Subject to the general requirement of good 
faith, 9 an executor or administrator may waive or 
renounce his claim to compensation for perform¬ 
ance of the duties of his trust, 10 and a promise or 
agreement made by him that he will not charge for 
his services may be regarded as equivalent to a re¬ 
nunciation of his claim. 11 

Implied waiver . The waiver or renunciation of 
any claim for compensation need not be expressed 
but may be implied from the acts and conduct of 
the personal representative, 12 provided of course 
the acts are such as to indicate clearly a purpose on 
the part of the representative not to claim com¬ 
pensation ; 13 but a mere intention to waive such a 
claim at the time of performing services is not 
alone sufficient to deprive the representative of his 
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5. D.C.—Gibson v. Gibson, 292 F. 
657, 53 App.D.C. 380. 

«. S.C.—Ex parte Witherspoon, 24 
S.C.Eq. 13. 

On what allowed 

Where an administrator having 
the funds of an infant in his hands 
is appointed his guardian he is en¬ 
titled as administrator to charge 
commissions for transferring the 
funds to himself as guardian, and, 
as guardian, to charge for receiving 
it.—Ex parte Witherspoon, supra. 
Compensation in both capacities held 
allowable 

Pa.—Malin's Estate, 27 Pa.Co. 538. 

7. La.—Milmo's Succession, 16 So. 
772, 47 La.Ann. 126. 

24 C.J. p 994 note 98 [a]. 

8. N.C.—Haglar v. McCombs,' 66 N. 
C. 345. 

24 C.J. p 995 note 6. 

9. Increasing liability of surety 

An administratrix who was the 
beneficiary of estate and who sought 

to increase amount of her fiduciary 
surcharge in order to lay founda¬ 
tion for a recovery against surety 

on her official bond would not be 
permitted, for purpose of swelling 
surcharge for which her surety 
might be liable, to waive commis¬ 
sions claimed on the accounting, es¬ 
pecially where waiver, if effectuat¬ 
ed, would accomplish a pro tanto 
assignment of commissions to chil¬ 
dren of administratrix to detriment 
of the surety.—In re Fewer’s Estate, 
31 N.Y.S.2d 810, 177 Misc. 788. 
Destruction of lien 

Where commission rights of a 
representative are subjected to a 
lien in favor of surcharges against 
him, that lien may not be destroyed 


by a purported waiver of commis¬ 
sions.—In re Fewer’s Estate, supra. 

10. Ga.—Cagle v. Cagle, 5 S.E.2d 
100, 102, 60 Ga.App. 769, quoting 

Corpus Juris. 

N.Y.—In re Fewer’s Estate, 31 N. 

Y.S.2d 810, 177 Misc. '788—In re 
- Strebeigh’s Estate, 27 N.Y.S.2d 
569, 176 Misc. 381. 

Pa.—In re Buttorff’s Estate, 198 A. 

30, 329 Pa. 561. 

24 C.J. p 995 note 9. 

Public policy is not violated by a 
waiver or renunciation of compensa¬ 
tion. 

Colo.—Fogg v. Quackenbush, 150 P. 

726, 27 Colo.App. 480. 

Ga.—Cagle v. Cagle, 5 S.E.2d 100, 
60 Ga.App. 769. 

N.Y.—In re Hayden's Estate, 16 N.Y. 

S.2d 126, 172 Misc. 669. 

24 C.J. p 996 note 20 [a]. 

Waiver prior to testator's death 
One named, or to be named, as 
an executor in a will may waive his 
right to compensation before the 
testator's death.—In re Hayden’s Es¬ 
tate, supra. 

Written waiver or renunciation 

(1) If a writing to which execu¬ 
tors are parties, fairly considered 
in the light of the conditions as they 
existed when it was entered into, 
shows that it was intended by the 
parties thereto that no fees should 
be allowed or paid to executors in 
excess of a specified amount, the ex¬ 
ecutors will be held to have waived 
any such excess.—In re Hemrich’s 
Estate, 194 P. 569, 113 Wash. 867. 

(2) In construing a written waiv¬ 
er or renunciation of compensation, 
the practical construction given the 
instrument by £he parties thereto is 
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entitled to great, if not controlling 
weight.—In re Hayden’s Estate, 16 
N.Y.S.2dl26, 172 Misc. 669. 

(3) A representative signing an 
instrument waiving his right to stat¬ 
utory commissions is bound in law 
with knowledge of the nature of 
the contents of the instrument.— 
In re Hayden's Estate, supra. 

11. Cal.—In re Machado's Estate, 
199 P. 505, 186 Cal. 246. 

Ga—Cagle v. Cagle, 5 S-E.2d 100, 
102, 60 Ga.App. 769, quoting Cor¬ 
pus Juris. 

24 C.J. p 995 note 10. 

12. N.Y.—In re Strebeigh's Estate, 
27 N.Y.S.2d 569, 176 Misc. 381. 

Pa—In re Buttorff's Estate, 198 A. 
30, 329 Pa 561. 

Wash.—In re Hemrich’s Estate, 194 
P. 569, 113 Wash. 667. 

24 C.J. p 995 note 11. 

Executor who elected to take com¬ 
missions as temporary administrator 
under Surrogate Ct.Act § 285, un¬ 
der decree settling account and 
awarding commissions prior to L. 
1923 c 649, was not entitled as ex¬ 
ecutor to difference between rate 
then allowed and higher rate al¬ 
lowed by amendment.—In re Nick¬ 
el’s Estate, 209 N.Y.S. 677, 125 Misc. 
493. 

13. Pa.—In re Buttorff's Estate, 198 
A. 30, 329 Pa, 561. 

24 C.J. p 996 note 12. 

Failure to assert claim 
Where corpus and income were 
dedicated to same persons, execu¬ 
trix was not to be denied commis¬ 
sions because not insisted on when 
ordinarily payable.—In re Gobel’s 
Estate, 252 N.Y.S. 737, 141 Misc. 503. 
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right, 14 nor is a statement of the representative, 
made long after qualifying, that he did not intend 
to claim any compensation, sufficient to defeat his 
rights, where there was no agreement at the outset 
that he would serve gratuitously. 15 

Consideration . A promise to forego commissions 
must be supported by a consideration in order to 
be binding, 16 although, if it is carried into effect 
by actual payment to the promisees, without deduc¬ 
tion, the transaction becomes a gift which, except 
as against creditors, needs no consideration. 17 It 
has been held that allowing one to be appointed ad¬ 
ministrator, or foregoing the right to oppose his 
appointment, is a sufficient consideration for his 
promise to serve without compensation, 18 but it has 
also been considered that an agreement to admin¬ 
ister the estate for a certain amount, if no objec¬ 
tion to the promisor’s appointment as administrator 
was made, was void as against public policy, be¬ 
cause involving trafficing in the office of adminis¬ 
trator. 19 

Proof of zuaiver. It is incumbent on those who 
oppose an allowance of compensation to show that 
there was an actual waiver or renunciation. 20 

Effect of waiver. A waiver or renunciation pre¬ 
cludes of course any subsequent assertion of a claim 
for compensation contrary to such waiver or re¬ 
nunciation, 21 and is binding not only on the rep¬ 
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resentative himself but also on his assignees and 
representatives. 22 

The refusal of an executor to charge any com¬ 
missions, however, cannot prejudice the rights of 
his coexecutor in that respect. 23 

Withdrazval of waiver. A waiver of commis¬ 
sions in a petition for letters of administration does 
not deprive the representative of the right to com¬ 
missions where the waiver was, without objection 
'and by leave of court, withdrawn before appoint¬ 
ment. 24 

§ 876. Forfeiture or Deprivation of Compen¬ 
sation 

a. In general 

b. Grounds 

a. In General 

As a general rule the court, In Its fSscretion, may 
deny compensation to a representative where a proper 
ground for such action exists. 

While there are a few cases holding that statutes 
providing for the allowance of commissions to per¬ 
sonal representatives are imperative and that the 
courts are without discretion to withhold them, 25 
the generally accepted view is that the court, in its 
discretion, may refuse compensation to an executor 
or administrator where a proper ground for such 
action exists. 26 
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24. N.Y.—Matter of Shanley, 160 N. 

Y.S. 733, 95 Misc. 427. 

Wis.—King v. Whiton, 15 Wis. 684. 

15. Ky.—Albro v. Robinson, 19 S. 
W. 587, 93 Ky. 195, 14 Ky.L. 124. 

16. Ga.—Jones v. Jones, 82 S.E. 451, 
141 Ga. 727. 

24 C.J. p 996 note 15. 

Consideration sufficient 

An agreement, whereby parties to 
be named as executors and trustees 
in will in consideration of being 
named as executors and trustees re¬ 
nounced and waived their rights to 
statutory commissions, was not void 
for lack of consideration.—In re 
Hayden's Estate, 16 N.Y.S.2d 126, 
172 Misc. 669. 

17. Pa.—Horwitz’s Estate, 7 Fa. 
Dist. 179, 20 Pa.Co. 616. 

24 C.J. p 996 note 16. 

18. Ga.—Cagle v. Cagle, 5 S.E. 2d 
100, 102, 60 Ga.App. 769, quoting 
Corpus Juris. 

24 C.J. p 996 note 17. 

19. Mo.—In re Irwin, 100 S.W. 565, 
123 Mo.App. 508. 

Contra Fogg v. Quackenbush, 150 
P. 726, 27 Colo.App. 480. 

90. Showing required 

Before person named in will as 
-executor can be held to have agreed 


to waive statutory compensation, 
agreement should appear with rea¬ 
sonable certainty.—In re Shelton’s 
Estate, 93 S.W.2d 684, 338 Mo. 1000. 
Evidence held sufficient to show 
waiver or renunciation 
Pa.—In re Buttorft’s Estate, 198 A. 
30, 329 Pa. 561. 

Evidence held insufficient to show 
waiver or renunciation 
Pa.—In re Buttorff’s Estate, supra. 
24 C.J. p 996 note 19. 

21. Ga.—Cagle v. Cagle, 5 S.E.2d 
100, 60 Ga.App. 769. 

Wash.—In re Hemrich's Estate, 194 
P. 569, 113 Wash. 667. 

24 C-J. p 996 note 20. 

Occurrences after a party’s qual¬ 
ification as executor and trustee and 
his acceptance of the trust could 
not justify a departure from a valid 
obligation under an agreement 
whereby party waived his right to 
statutory commissions.—In re Hay¬ 
den’s Estate, 16 N.Y.S.2d 126, 172 
Misc. 669—24 C.J. p 996 note 20 b. 

22. N.Y.—In re Strebeigh’s Estate, 
27 N.Y.S. 2d 569, 176 Misc. 381. 

24 C.J. p 996 note 21. 

23. Mo.—Scboeneich v. Reed, 8 Mo. 
App. 356. 
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24. Cal.—In re Carver, 55 P. 770, 
123 Cal. 102. 

25. Md.—Schloss v. Schloss, 159 A. 
745, 162 Md. 346. 

24 C.J. p 996 note 24. 

26. Fla.—In re Paine’s Estate, 174 • 
So. 430, 128 Fla. 151. 

Ky.—Green way’s Adm’r v. Green- 
way, 98 S.W.2d 283, 266 Ky. 114. 
La.—Succession of Gandolfo, 136 
So. 561, 173 La. 190, 83 A.L.R. 720. 
Mass.—Gallagher v. Phinney, 187 N. 

E. 612, 284 Mass. 255. 

Mont.—In re Jennings’ Estate, 241 
P. 655, 74 Mont. 468. 

N.Y.—In re Stein’s Estate, 289 N. 
Y.S. 226, 248 App.Div. 823—In re 
Humpfner’s Estate, 296 N.Y.S. 
593, 163 Misc. 91—In re Scher’s 
Estate, 264 N.Y.S. 579, 147 Misc. 
791. 

24 C.J. p 996 note 25. 

In Wisconsin 

(1) Formerly it was held that the 
court was without discretion to 
withhold commissions allowed by 
statute to personal representatives. 
—In re Fitzgerald, 15 N.W. 794, 57 
Wis. 508. 

(2) Under the statute now in 
force, however, the court, in its dis¬ 
cretion, may withhold commissions 
where the representative has been 
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b. Grounds 

(1) In general 

(2) Misconduct or neglect 

(3) Mistakes or errors of judgment 

(4) Resignation or removal 

(1) In General 

As a rule, compensation should not be denied a rep¬ 
resentative unless there has been some act or omission 
on his part calling for punishment or he has failed to 
render services. 

As a general rule a personal representative 
should not be denied compensation unless there has 
been some act or omission on his part calling for 
punishment, 27 although it has been held proper to 
refuse to allow any compensation where no servic¬ 
es were performed, 28 unless the representative was 
prevented from performing his duties by the acts of 
the beneficiaries. 23 

Laches may be a ground for denying commis¬ 
sions to a representative. 30 

Lack of sufficient assets in the estate may result 
in depriving the representative of compensation. 31 


(2) Misconduct or Neglect 

(a) In general 

(b) Conduct causing unnecessary ex¬ 

pense 

(c) Conversion, misappropriation, or 

commingling of assets 

(d) Dealing with estate to personal ad- 

\*antage 

(e) Delay in settling or distributing es¬ 

tate 

(f) Failure to account for assets 

(g) Failure to file inventory 

(h) Failure to give notice of appoint¬ 

ment 

(i) Failure to keep or file accounts 
(a) In General 

As a general rule a representative guiity of miscon¬ 
duct or gross negligence in the administration of the es¬ 
tate, by reason of which the estate has suffered detri¬ 
ment, may be deprived of his compensation. 

The general rule is that an executor or adminis¬ 
trator who has been guilty of fraud, willful default, 
gross negligence, or other misconduct in the admin¬ 
istration of the estate, by reason of which the es¬ 
tate has suffered detriment, may be deprived of all 32 


derelict in his duty.—In re Leonard's 
Will, 230 N.W. 715, 202 Wis. 17, 83 

AL.R. 712. 

27. Ky. —Carpenter's Adm’r v. De- 
moisey, 36 S.W.2d 27, 237 Ky. 62S. 
La.—Succession of Gandolfo, 136 So. 

561, 173 La. 190, 83 A.L.R. 720. 
Neb.—In re Hunter's Estate, 262 N. 

W. 41, 129 Neb. 529. 

X.Y.—In re Bloomingdale's Estate, 
14 N.Y.S.2d 845, 172 Mi sc. 218. 
N.C.—Rose v. Bank of Wadesboro, 9 
S.K2d 2, 217 N.C. 600. 

Pa.—In re Finley's Estate, 163 A. 
753, 309 Pa. 200—In re Henry’s 
Estate, 18 Pa.Dist. & Co. 667, 15 
Lehigh Co.L.J. 140. 

Wash.—In re Gulstine's Estate, 6 
P.2d 628, 166 Wash. 325. 

24 C.J. p 997 note 26. 

Xaosses due to business depression 
Where executors acted in good 
faith with diligence, care, and cau¬ 
tion and with that degree of pru¬ 
dence which reasonable man would 
exercise in conduct of his affairs 
in similar circumstances, they are 
entitled to their commissions, not¬ 
withstanding loss to estate resulting 
from general business depression. 
Md.—Goldsborough v. 3>e Witt* 189 
A. 226, 171 Md. 225. 

N-Y.—In re Wellman's Estate, 266 
N.Y.S. 447, 148 Misc. 102. 

Improper surcharges 

Where auditor appointed to pass 
on exceptions to administrator's ac¬ 
count found that administrator was 
entitled to at least part of the com¬ 


pensation claimed by it, administra¬ 
tor could not be legally surcharged 
on account of compensation which 
was claimed by it but which was 
in fact never taken or received, and 
in that manner deprived of all com¬ 
pensation.—In re Miller's Estate, 1 
A.2d 523, 132 Pa.Super. 437. 

28. Ky.—Newton v. Hicks' Adm’r, 
138 S.\V.2d 329, 282 Ky. 226. 

Wash.—Matson v. Wilhelmson, 88 
P.2d 412, 198 Wash. 311. 

24 C.J. p 997 note 28. 

No services rendered during receiv¬ 
ership 

A bank which as executor prior 
to receivership rendered some serv¬ 
ice to estate but during receivership 
rendered no constructive services 
could not complain that compensa¬ 
tion was allowed to it only for serv¬ 
ices during period prior to receiver¬ 
ship.—In re Davidson’s Estate, 6 A. 
2d 73, 334 Pa. 389. 

29. La.—Hopkins' Succession, 33 
La.Ann. 1166—Hale v. Salter, 25 
La.Ann. 320. 

30. Claim for commissions held not 
barred by laches.—In re Buttorff's 
Estate, 198 A 30, 329 Pa. 561. 

31. Xdtigation exhausting assets 
Where the assets of an estate have 

been exhausted in payment of the 
expenses of litigation instituted by 
those interested therein, an adminis¬ 
trator cannot recover compensation 
for his services, although his efforts 
to perform his duty were honest 
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and intelligent, and although he was 
subjected to much annoyance and 
trouble from such litigation.—Dun¬ 
lap v. Savage, 196 Ill-App. 378. 

32. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. 

Fla.—In re Paine's Estate, 174 So. 
430, 128 Fla. 151. 

Ill.—In re Busby's Estate, 6 N.E.2d 
451, 288 Ill.App. 500—In re Sar¬ 
gent's Estate, 276 Ill.App. 312. 
Kan.—Vincent v. Werner, 38 P.2d 
687, 140 Kan. 599—Simmons’ Es¬ 
tate v. Simmons, 18 P.2d 117, 136 
Kan. 789—Dryfoos v. Cullinan, 17 
Kan. 452. 

Ky.—Greenway's Adm'r v. Green¬ 
way, 98 S.W.2d 2S3, 266 Ky. 114 
—Anspacher v. Utterback's Adm'r, 
68 S.W.2d 15, 252 Ky. 666. 

Mass.—Spillos v. Papps, 197 N.E, 
512, 292 Mass. 145. 

Mich.—Burnham v. Kelley, 300 N. 

W. 127, 299 Mich. 452. 

Minn.—In re Palm's Estate, 297 N. 
W. 765, second case—In re Bak¬ 
er's Estate, 294 N.W. 222, 208 

Minn. 379—In re Marchildon's Es¬ 
tate, 246 N.W. 676, 677, 188 Minn. 
38, citing Corpus Juris. 

Mont.—In re Jenning’s Estate, 241 
P. 655, 74 Mont. 468. 

Neb.—In re Herman's Estate, 293 N. 

W. 353, 138 Neb. 430. 

N.J.—In re Megargee’s Estate, 175 
A. 808, 117 N.J.Eq. 347—In re Ju- 
la's Estate, 130 A. 733, 3 N.J.Misc. 
976. 

N.Y,—In re Onorato's Will, 26 N. 
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or a part 33 of the compensation to which he would 
otherwise be entitled, although there is also author¬ 
ity for the view that the representative is not to be 
deprived of compensation by reason of any fault, 
mismanagement, or neglect, or any loss resulting 


therefrom, but that he should be charged with the 
losses and allowed his commissions. 34 Whether or 
not the misconduct is such as to warrant the re¬ 
fusal of compensation in any particular case is a 
matter resting within the discretion of the court, 35 


Y.S.2d 648, 261 App.Div. 997—In 
re Clark's Will, 19 N.Y.S.2d '72, 
259 App.Div. S21—In re O’Keefe's 
Estate, 3 N.Y.S.2d 878, 254 App. 
Div. 692—In re Baker’s Estate, 292 
N.Y.S. 122, 249 App.Div. 265—In 
re Frame’s Estate, 284 N.Y.S. 153, 
245 App.Div. 675—In re Kessler’s 
Estate, 18 N.Y.S.2d 772, 173 Misc. 
716—In re Bloomingdale’s Estate, 
14 N.Y.S.2d 845, 172 Misc. 218— 
In re Humpfner's Estate, 296 N. 
Y.S. 593, 163 Misc. 91—In re Pin- 
ney's Estate, 282 N.Y.S. 680, 156 
Misc. S44, reversed on other 
grounds 294 N.Y.S. 29, 250 App. 
Div. 60, affirmed 15 N.E.2d 669, 
278 N.Y. 507, reargument denied 
16 N.E.2d 851, 278 N.Y. 704—In re 
Ayvazian’s Estate, 275 N.Y.S. 123, 
153 Misc. 467—In re Hyde’s Es¬ 
tate, 266 N.Y.S. 871, 149 Misc. 291 
—In re Scher’s Estate, 264 N.Y.S. 
579, 147 Misc. 791—In re Taft’s 
Will, 260 N.Y.S. 294, 145 Misc. 435, 
affirming 259 N.Y.S. 887, 144 Misc. 
896, modifying 256 N.Y.S. 732, 143 
Misc. 387—In re Sharp’s Estate, 
251 N.Y.S. 15, 140 Misc. 427—In re 
Haines’ Estate, 249 N.Y.S. 750, 139 
Misc. 593—In re Gentry’s Estate, 
249 N.Y.S. 296, 139 Misc. 759—In 
re Clift’s Estate, 239 N.Y.S. 375, 
135 Misc. 417—In re Flood’s Es¬ 
tate, 230 N.Y.S. 774, 133 Misc. 72, 
decision supplemented 230 N.Y.S. 
781, 133 Misc. 77—In re Shenk's 
* Estate, 211 N.Y.S. 514, 125 Misc. 
386—In re Hutkoff’s Estate, 209 
N.Y.S. 5S8, 124 Misc. 703. 
pa.—In re O’Neill’s Estate, 109 A. 
526, 266 Pa. 9—In re Istocin’s Es¬ 
tate, 190 A, 382, 126 Pa.Super. 158 
—In re Custer’s Estate, 94 Pa. 
Super. 70—In re Apple's Estate, 31 
Pa.Dist. & Co. 445, 52 York Leg. 
Rec. 18—In re Gandolfo's Estate, 
17 Pa-Dist. & Co. 701—In re Bern¬ 
hard's Estate, 17 Lehigh Co.L.J. 
310—In re Waelly’s Trust Fund, 
85 Pittsb.Leg.J. 702. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227. 

Va.—Cannon v. Searles, 143 S.E. 495, 
150 Va. 738, 

Wis.—In re Leonard’s Will, 230 N. 

W. 715, 202 Wis. 17, 83 A.L.R. 712. 
24 C.J. p 997 note 31. 

Management commissions on the 
collection of rents, as well as nor¬ 
mal commissions, may be disallowed 
representatives because of their 
misconduct. 

Colo.—Goodknight v. Harper, 225 P. 
215, 75 Colo. 141. 

N.Y.—In re Israel’s Estate, 26 N.Y. 
S.2d 656, 176 Misc. 120— In re 


Sharp’s Estate, 251 N.Y.S. 15, 140 
Misc. 427. 

33. Ky.—Greenway's Adm'r v. 

Greenway, 98 S.W.2d 283, 266 Ky. 
114. 

24 C-J. p 997 note 26 [f]. 

Discretion of court 

Whether administrator for mal¬ 
administration should be denied all 
or only a part of his compensation 
is within the sound judicial discre¬ 
tion of the court, to be exercised 
according to the circumstances of 
the particular case. 

Neb.—In re Herman’s Estate, 293 
N.W. 353, 138 Neb. 430. 

Va.—Cannon v. Searles, 1-43 S.E. 
495, 150 Va. 738. 

Compensation for beneficial services 
In so far as the services of the ex¬ 
ecutor or administrator have been 
beneficial to the estate, he may be 
allowed compensation therefor, al¬ 
though in other respects he has been 
unfaithful to his trust. 

Ohio.—In re Chambers’ Estate, App., 
36 N.E.2d 175, appeal dismissed 
24 N.E.2d 601, 136 Ohio St. 202. 
Pa.—In re Davidson’s Estate, 6 A. 
2d 73, 334 Pa. 389. 

Va.—Cannon v. Searles, 143 S.E. 495, 
150 Va. 738. 

24 C-J- p 998 note 40. 

Where the representative has been 
dilatory, it is proper for the court 
to reduce his compensation.—In re 
Palm’s Estate, Minn., 297 N.W. 765, 
second case. 

34. Cal.—In re Fulmer’s Estate, 265 
P. 920, 203 Cal. 693, 58 A.L.R. 430. 

24 C.J. P 998 note 32. 

Withholding payment 

A special administrator who with¬ 
out authority and without right part¬ 
ed with personal property belonging 
to the estate should be charged there¬ 
with, and his estate should not be 
permitted to retain as compensation 
for his services any part of the funds 
of the estate administered on until 
the property is returned to the ex¬ 
ecutors or, in lieu of such return, 
until the value of the property has 
been paid the estate administered 
on.—In re Kafitz’s Estate, 196 P. 
790, 51 Cal.App. 325. 

35. N.Y.—In re Onorato’s Will, 26 

N.Y.S.2d 648, 261 App.Div. 997- 
In re Bandler’s Estate, 15 N.Y.S. 
2d 307, 172 Misc. 433—In re Bloom- 
ingdale's Estate, 14 N.Y.S.2d 845, 
172 Misc. 218—In re Walsh's Es¬ 
tate, 12 N.Y.S.2d 298, 171 Misc. 230 
—In re Ayvazian’s Estate, 275 N. 
Y.S. 123, 153 Misc. 467—In re 
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Scher’s Estate, 264 IS’.Y.S. 579, 147 
Misc. 791—In re Sharp’s Estate, 
251 N.Y.S. 15, 140 Misc. 427—In re 
Clift’s Estate, 239 N.Y.S. 375, 135 
Misc. 417—In re Hutkoff’s Estate, 
209 N.Y.S. 588, 124 Misc. 703. 

24 C.J. p 998 note 33. 

Misconduct of executor, insufficient 
to justify removal, may nevertheless 
warrant denial of commissions.—In 
re Taft’s Will, 260 N.Y.S. 294, 145 
Misc. 435, affirming 259 N.Y.S. 887, 
144 Misc. 896, modifying 256 N.Y.S. 
732, 143 Misc. 387—In re Shenk’s Es¬ 
tate, 211 N.Y.S. 514, 125 Misc. 386. 

Compensation has been denied 
where the representative: 

Cl) Asserted unjust or unreason¬ 
able claims against the estate. 

N.Y.—Stevens v. Melcher, 46 N.E. 
965, 152 N.Y. 551—In re Blooming- 
dale's Estate, 14 N.Y.S.2d 845, 172 
Misc. 218. 

Pa.—In re Gandolfo’s Estate, 17 Pa. 
Dist. & Co. 701. 

(2) Attempted to sacrifice the in¬ 
terests of estate creditors for his 
own personal benefit.—In re Lange’s 
Estate, 16 N.Y.S.2d 312, 172 Misc. 
437. 

(3) Attempted to subject the es¬ 
tate to an improper or unjust attor¬ 
ney’s fee.—In re Bloomingdale’s Es¬ 
tate, supra. 

(4) Deliberately falsified estate 
records. 

N.Y.—In re Walsh’s Ex’rs, 214 N.Y. 

S. 167, 126 Misc. 479. 

Pa.—In re Gandolfo's Estate, supra. 

(5) Deposited estate funds in his 
individual name in violation of law. 
—In re Hutkoff's Estate, 209 N.Y. 
S. 588, 124 Misc. 703. 

(6) Failed to collect debts due the 
estate.—In re Onorato’s Will, 26 N. 
Y.S.2d 648, 261 App.Div. 997. 

(7) Failed to make proper pay¬ 
ments to the beneficiaries.—In re 
Bloomingdale’s Estate, supra—In re 
Ayvazian's Estate, 275 N.Y.S. 123, 
153 Misc. 467. 

<8) Fraudulently diverted estate 
funds.—In re Flood’s Estate, 230 N. 
Y.S. 774, 133 Misc. 72, decision sup¬ 
plemented 230 N.Y.S. 781, 133 Misc. 
77. 

(9) Neglected to invest funds re¬ 
maining in his hands.—In re Jula’s 
Estate, 130 A. 733, 3 N.J.Misc. 976— 
24 C.J. p 998 note 33 [e]. 

(10) Negligently failed to liqui¬ 
date speculative stocks or margin ac¬ 
counts. 

Ill.—In re Busby's Estate, 6 N.E.2d 
451, 288 Ill.App. 500. 
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and it has been considered that compensation should 
be withheld only where the misconduct was willful 
and exceptional, 36 or where there was gross neg¬ 
ligence 37 or fraud. 38 In the case of active mis¬ 
conduct, the act alone has been regarded as suffi¬ 
cient to warrant a withholding of compensation, 
regardless of its effects, 30 but in the case of mere 
neglect or default, the generally accepted view is 
that this should result in a deprivation of compen¬ 
sation only where there has been a resulting loss 
to the estate, 40 although there are also to be found 
cases in which gross neglect has of itself been re¬ 
garded as sufficient to warrant a withholding of 
compensation regardless of any resulting detriment 
to the estate 41 

A technical breach of duty by the representative 


resulting in no injury to the estate will not ordi¬ 
narily justify a denial of compensation. 42 

Misconduct of coexccutor . A devastavit by one 
executor cannot deprive his coexecutor, who is not 
a party thereto, of the right to commission, al¬ 
though the latter is liable therefor. 43 

Misconduct of third persons. A representative is 
not to be deprived of his compensation by reason of 
the wrongful acts of the distributees or other third 
persons. 44 

(b) Conduct Causing Unnecessary Expense 

Conduct of a representative causing unnecessary ex¬ 
pense to the estate may warrant disallowance of com¬ 
missions. 

Conduct of a personal representative causing un- 


N.Y.—In re McTIwaine’s Estate, 8 N. 
Y.S.2d 1, 255 App.Div. 978, appeal 
granted 9 N.Y.S.2d 583, 256 App. 
Div. 819, affirmed 21 N.E.2d 615, 
280 XT. 775, reargument denied 
22 N.E. 2d 763. 281 N.Y. 668. 

(11) Prevented collection of es¬ 
tate assets.—In re Kassler’s Estate, 
18 N.Y.S.2d 772, 173 Misc. 716. 

(12) Procured the execution of the 
will under which he was acting as 
executor by fraud and undue influ¬ 
ence and unsuccessfully resisted in 
bad faith attacks on the will.—In 
re Limherg’s Estate, 24 N.E.2d 127, 
281 N.Y. 463, reversing 11 N.Y.S.2d 
897, 256 App.Div. 1104. 

(13) Refused to deliver the assets 
of the estate to his successor in 
office.—Phares v. Lincoln Nat. Bank, 
182 N.E. 360, 42 Ohio App. 433, er¬ 
ror dismissed Lincoln Nat. Bank v. 
Phares, 185 N.E. 883, 125 Ohio St. 
634. 

(14) Unduly delayed the settlement 
of his accounts.—In re Ayvazian's 
Estate, 275 N.Y.S. 123, 153 Misc. 467. 

(15) Willfully disobeyed orders of 
the court.—In re Bloomingdale's Es¬ 
tate, 14 N.Y.S.2d 845. 172 Misc. 218 
—In re Surpless’ Estate, 255 N.Y.S. 
730, 143 Misc. 48. 

Pacts not showing misconduct or neg¬ 
lect warranting refusal of com¬ 
pensation 
(1) In general. 

Mo.—Judson v. Bennett, 136 S.W. 681, 
233 Mo. 607. 

Neb.—In re Hunter's Estate, 262 N. 

W. 41, 129 Neb. 529. 

N.C.—Rose v. Bank of Wadesboro, 9 
S,E.2d 2, 217 N.C. 600. 

Pa—I n re Rosenthal’s Estate, 41 Pa, 
Dist. & Co. 292. 

Va.—Buckle v. Marshall, 10 S.B.2d 
506, 176 Va. 139. 

Wash.—In re Johnston, 181 P. 209, 
107 Wash. 25. 

24 C.J. p 998 note 33. 

(2; Where alleged gift causa mor¬ 
tis was originally withheld from ad- 


l ministrator’s report but was prompt- 
I ly reported after judicial determina¬ 
tion, administrator is entitled to com¬ 
missions.—Waugh v. Richardson, 164 
S.E. 153, 112 W.Va. 272. 

(3) A special administrator who 
cared for and accounted for substan¬ 
tially all of a large and valuable es¬ 
tate was not to be deprived of com¬ 
pensation for his services because 
at the same time, with a strong 
partisan bias, and by all means in 
his power, he was aiding one of the 
claimants to an interest in the es¬ 
tate in her efforts to establish the 
claim.—In re Kafitz's Estate, 196 F. 
790, 51 Cal.App. 325. 

Improper expenditures, unaccompa¬ 
nied by bad faith, do not necessarily 
require disallowance of compensa¬ 
tion since the accountability of the 
representative for such expenditures 
finds a remedy in their disallowance 
or surcharge.—In re Megargee’s Es¬ 
tate, 175 A. 808, 117 N.J.Eq. 347. 

A comprehensive review of the de¬ 
cisions in New York bearing on the 
character of misconduct which will 
justify the denial of commissions to 
a representative may be found in the 
opinion of Surrogate Wingate in In re 
Taft's Will, 260 N.Y.S. 294, 145 Misc. 
435, affirming 259 N.Y.S. 887, 144 Misc. 
896, modifying 256 N.Y.S. 732, 143 
Misc. 387. 

36. Ala.—McCollum v. McCollum, 119 
So. 232, 218 Ala. 500. 

Pa.—In re Vogle's Estate, 96 Pa. 

Super. 510. 

24 C.J. p 998 note 34. 

37. Ala.—McCollum v. McCollum, 
119 So. 232, 218 Ala. 500. 

Pa.—In re Vogle's Estate, 96 Pa. 
Super. 510. 

24 C.J. p 998 note 35. 

38. Fa.—In re Vogle's Estate, su¬ 
pra- 

24 C.J. p 998 note 36. 

39- Mo.—^tate v. Taylor, 87 S.W. 

7, 112 Mo.App. 585. 

24 CLJ. p 998 note 37. 
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40. Ala.—McCollum v. McCollum, 
119 So. 232, 218 Ala. 500—Harris 
v. Parker, 41 Ala. 604. 

24 C.J. p 998 note 38. 

Failure properly to deposit and pay 
out funds 

Where it appeared that the rep¬ 
resentative had accounted for all 
funds coming into his hands and that 
every item paid out by him was due 
by the succession, he was entitled to 
compensation, even though he paid 
items without court’s order and did 
not properly deposit funds collected 
in a chartered bank as required by 
statute.—Succession of Gandolfo, 136 
So. 561, 173 La. 190, 83 A.L.R. 720. 
Failure to qualify as trustee 

Failure of executrix who was ap¬ 
pointed testamentary trustee to qual¬ 
ify and file bond as trustee does not 
justify disallowance of commissions 
where failure was mere oversight, 
and no loss thereby resulted to es¬ 
tate.—In re Robinson’s Estate, 280 
N.Y.S. 687, 155 Misc. 855. 

41. N.Y.—In re Scher's Estate, 264 
N.Y.S. 579, 147 Misc. 791. 

24 C.J. p 998 note 39. 

42. Mont.—In re Jennings' Estate, 
241 P. 655, 74 Mont. 468. 

Tex.—Simpson v. Goggin, Civ.App., 
5 S.W.2d 610, error refused. 

43. N.Y.—Matter of Dougherty, 89 
N.Y.S. 549, 43 Misc. 468, 4 Mills 
Surr. 272. 

44. Arbitrary refusal to receive dis¬ 
tribution 

Where an administrator, under Rev. 
St.1909 § 229, was allowed commis¬ 
sion of five per cent on personal 
property, the distributee could not 
defeat his right thereto by arbitrarily 
refusing to receive the distribution 
ordered.—State ex rel. Peper v. Reyn¬ 
olds, 226 S.W. 550, 286 Mo. 126, 

quashing record Peper v. Bell, 218 
S.W. 438, 286 Mo. 126, conformed to 
Peper v. Bell, App., 229 S.W. 1111. 
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necessary expense to the estate may be considered 
a sufficient sole cause for disallowance of commis¬ 
sions. 45 

(c) Conversion, Misappropriation, or Com¬ 
mingling of Assets 

As a rule, a representative who unlawfully converts 
or misappropriates estate funds, or commingles them 
with his own to the detriment of the estate, will be de¬ 
nied compensation. 

As a rule, where the personal representative un¬ 
lawfully converts or misappropriates the funds 46 or 
other assets 47 of the estate, or commingles estate 
funds with his own to the detriment of the estate, 48 
he will be denied compensation; but this rule is 
not arbitrarily applied, and, notwithstanding the 
misapplication or commingling of funds of the es¬ 
tate, compensation has been allowed in cases where 
no fraud or bad faith on the part of the personal 
representative was shown, 49 or where it appeared 
that on the whole the estate derived benefit from 


his services. 50 It has also been held proper to re¬ 
fuse commissions on funds which have been com¬ 
mingled but to allow compensation for services as 
to other property. 51 

(d) Dealing with Estate to Personal Advan¬ 
tage 

A representative improperly dealing with the es¬ 
tate to his own personal advantage may be denied com¬ 
pensation. 

A representative who improperly deals with the 
estate to his own individual advantage may be de¬ 
nied compensation. 52 Thus compensation may be 
denied where he improperly loans estate funds to 
himself, 53 or secretly purchases property of the es¬ 
tate and resells it at a personal profit. 54 A rep¬ 
resentative selling 55 or leasing 56 his individual 
property to the estate, or purchasing estate proper¬ 
ty, 57 however, will not thereby be denied compen- 


45. N.Y.—In re Scher’s Estate, 264 
3NT.Y.S. 579, 147 Misc. 791—In re 
Clift’s Estate, 239 N.Y.S. 375, 135 
Misc. 417. 

Fomenting* vexations and unneces¬ 
sary litigation resulting in waste of 
estate funds is a ground for refus¬ 
ing compensation. 

Mass.—Spilios v. Papps, 197 N.E. 

512, 292 Mass. 145. 

N.Y.—Stevens v. Melcher, 46 N.E. 
965, 152 N.Y. 551—In re Blooming- 
dale's Estate, 14 N.Y.S.2d 845, 172 
Misc. 218. 

Conduct causing unnecessary expense 
not shown 

Ky.—Carpenter’s Adm’r v. Demoisey, 
36 S.W.2d 27, 237 Ky. 628. 

Pa.—In re Crawford's Estate, 16 A. 
2d 521, 340 Pa. 187. 

46. Kan.—Simmons' Estate v. Sim¬ 
mons, 18 P.2d 117, 136 Kan. 789. 

Mass.—Brackett v. Fuller, 180 N.E. 
664, 279 Mass. 62. 

Minn.—In re Marchildon's Estate, 246 
N.W. 676, 188 Minn. 38. 

Ohio.—In re Chambers’ Estate, App., 
36 N.E.2d 175, appeal dismissed 24 
N.E.2d 601, 136 Ohio St. 202. 

Pa.—In re Gandolfo's Estate, 17 Pa. 
Dist. & Co. 701. 

Tex.—Richardson v. McCloskey, Civ. 
App., 261 S.W. 801, reversed on oth¬ 
er grounds, Com.App., 276 S.W. 680. 
24 C.J. p 998 note 42. 

Xn Mississippi 

(1) It has been held that the court 
may refuse to allow any commis¬ 
sions to an executor misappropriat¬ 
ing estate funds and’failing to file 
accounts.—Reeves v. Reeves, 128 So. 
330, 157 Miss. 448. 

(2) But it has also been held that 
an executor misappropriating or ille¬ 
gally disbursing certain estate funds 
is entitled, under Hemingway Code § 


1798, Code 1906 § 2130, requiring the 
court to allow an executor not less 
than one per cent on the amount ad¬ 
ministered, to recover commissions 
on that part of the estate for which 
he has accounted in good faith but 
not on that part which he has mis¬ 
appropriated.—Crescent Furniture & 
Mattress Co. v. Morgan, 173 So. 290, 
178 Miss. 824—Walton v. Walton’s 
Estate, 109 So. 707, 143 Miss. 666. 

47. N.Y.—In re Hyde’s Estate, 266 
N.Y.S. 871, 149 Misc. 291. 

An executor, who misappropriated 
a leasehold belonging to estate and 
an option contained therein to pur¬ 
chase the premises and who availed 
himself personally of leasehold and 
option, is not entitled to commis¬ 
sions.—In re O’Keefe’s Estate, 3 N. 
Y.S.2d 878, 254 App.Div. 692. 

48. N.Y.—Matter of Wotton, 69 N. 
Y.S. 753, 59 App.Div. 584, affirmed 
60 N.E. 1123, 167 N.Y. 629—In re 
Ayvazian’s Estate, 275 N.Y.S. 123, 
153 Misc. 467. 

24 C.J. p 998 note 42. 

A representative commingling the 
assets of two estates administered by 
him may be denied compensation.— 
In re Gandolfo's Estate, 17 Pa.Dist. 
& Co. 701. 

49. Pa.—Heft's Appeal, 9 A. 87, 5 
Pa.Cas. 573. 

24 C.J. p 999 note 43. 

Discretion of court 

The amount to be allowed as com¬ 
pensation, if any, is within the dis¬ 
cretion of the court where a repre¬ 
sentative commingles estate funds 
with, his own.—In re Mowrey’s Es¬ 
tate, 232 N.W. 82, 210 Iowa 923. 

50. Vt.—Foster v. Stone, 31 A. 841, 
67 Vt. 336. 

24 C.J. p 999 note 44. 
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51. Vt.—Walworth v. Bartholomew, 
56 A. 101, 76 Vt. 1. 

52. Pa.—In re Gandolfo's Estate, 17 
Pa.Dist. & Co. 701. 

53. Pa.—In re Gandolfo’s Estate, su¬ 
pra. 

54. Mass.—Spilios v. Papps, 197 N.E. 
512, 292 Mass. 145. 

N.Y.—In re Walsh's Ex’rs, 214 N.Y. 

S. 167, 126 Misc. 479. 

24 C.J. p 998 note 33 f. 

The misconduct of oue of three 
executors, in profiting individually 
by the purchase and resale of real 
estate belonging to the estate, will 
not cause a forfeiture of the com¬ 
missions of all the executors.—In re 
Long’s Estate, 17 A.2d 686, 143 Pa. 
Super. 176. 

55. Selling participating certificate 
Court improperly denied trust com¬ 
pany compensation for its services 
as executor, in so far as illegal trans¬ 
actions, in which trust company had 
sold to itself as trustee participat¬ 
ing certificate, were concerned, where 
no loss had come to trust estate, 
there was no deliberate intention to 
injure life beneficiary or remainder¬ 
man, or deplete funds of trust, and 
no such result had occurred.—In re 
Baker's Estate, 292 N.Y.S. 122, 249 
App.Div. 265. 

56. leasing coal rights 
Executor and trustee, leasing in 

good faith own coal rights to coal 
business being carried on by him as 
executor, was not liable for return 
of salary specified in will for man¬ 
aging business.—In re Evans’ Estate, 
232 N.W. 72, 212 Iowa 1. 

57. Compensation will not be denied 

a representative purchasing estate 
property: . 
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sation where the transaction was open and fair and 
was not to the disadvantage of the estate. 

(e) Delay in Settling or Distributing Estate 

Compensation may be denied where the representa¬ 
tive without just cause delays the settlement of the es¬ 
tate or the distribution of the assets thereof. 

Where a personal representative, without just 
cause, delays the settlement of the estate 58 or the 
distribution of the assets thereof, 59 the court may 
disallow any compensation, or allow less compen¬ 
sation than would otherwise have been allowed. 60 

(f) Failure to Account for Assets 

A representative failing to account for assets be¬ 
longing to the estate may be denied compensation. 

Where a representative fails to account for as¬ 
sets belonging to the estate, he may be denied com¬ 
pensation. 61 

(g) Failure to File Inventory 

Failure to file an inventory may be, but is not neces¬ 
sarily, ground for refusing compensation to a representa¬ 
tive. 


Although a representative failing to file an in¬ 
ventory as required by law is in no position to de¬ 
mand compensation, 62 such failure does not neces¬ 
sarily prevent the allowance of compensation where 
the estate has been otherwise properly adminis¬ 
tered. 63 

(h) Failure to Give Notice of Appointment 

Failure to give notice of appointment may be a 
ground for disallowing compensation. 

Where the statute so provides, a representative 
cannot be allowed any compensation where he fails 
to give notice of his appointment as required by 
law. 64 

(i) Failure to Keep or File Accounts 

The court, in its discretion, may refuse compensa¬ 
tion to representatives failing to keep or file accounts as: 
required by law. 

Compensation is sometimes refused to personal 
representatives who fail to file their accounts as 
required by law, 65 but this is a matter resting large- 


(1) Where, after his efforts to sell 
to others have failed, he makes the 
purchase with the permission of the 
court.—In re Custer’s Estate, 94 Pa. 
Super. 70. 

(2) Where the sale was carried on 
in good faith, realized a sum in ex¬ 
cess of the appraisement, the pur¬ 
chase was not to the disadvantage of 
the estate, and there was no proof 
that more could have been obtained 
than the representative bid.—In re 
Catanach’s Estate, 117 A. 178, 273 
Pa. 368. 

58. Ky.—Greenway’s Adm’r v. 

Greenway, 98 S.W.2d 283, 266 Ky. 

114. 

Delay excused 

Unusual delay in settlement of es¬ 
tate is not ground for depriving ad¬ 
ministrators of commissions and 
compensation, where subsequent in¬ 
sanity of one administrator, illness 
and death of administrators' counsel, 
objections filed, and large number of 
claimants constituted reasonable 
grounds for delay.—In re Kothe's Es¬ 
tate, 270 N.W. 120, 131 Neb. 785. 
Pees accruing daring delay 

Disallowance of commissions on 
interest collected of a bank on funds 
of the estate on deposit is proper 
where it appeared that such interest 
accrued while the administrator was 
unreasonably delaying settlement of 
the estate by litigation as to the 
amount of his fees.—Goodknight v. 
Harper, 225 P. 215, 75 Colo. 141. 
©9. Ky.—Greenway’s Adm’r v. 

Greenway, 98 S.W.2d 283, 266 Ky. 

114—Anspacher v. Utterback's 

Adm’r, 68 S.W.2d 15, 252 Ky. 666 


—Armstrong v. McFarland’s Adm’r, 
218 S.W. 1012, 187 Ky. 185. 

N.J.—In re Jula’s Estate, 130 A. 733, 
3 N.J.Misc. 976. 

N.Y.—In re Ayvazian’s Estate, 275 
N.Y.S. 123, 153 Misc. 467—In re 
Taft’s Will, 259 N.Y.S. 887, 144 

Misc. 896, modifying 256 N.Y.S. 
732, 143 Misc. 387, and affirmed 260 
N.Y.S. 294, 145 Misc. 435. 

Facts held not to show unreason- 
able delay, warranting refusal of 
compensation.—Carpenter’s Adm’r v. 
Demoisey, 36 S.W.2d 27, 237 Ky. 
628. 

60. Ky.—Greenway’s Adm’r v. 
Greenway, 98 S.W.2d 283, 266 Ky. 
114. 

61. N.Y.—In re Sharp’s Estate, 251 
N.Y.S. 15, 140 Misc. 427—In re 
Hutkoff’s Estate, 209 N.Y.S. 588, 
124 Misc. 703. 

Conversion, misappropriation, or com¬ 
mingling of funds see supra § 876 
b (2) (c). 

62. Md.—Brown v. Tydings, 130 A. 
337, 149 Md. 22. 

24 C.J. p 999 note 46. 

63. Md.—Brown v. Tydings, supra. 
Pa.—In re Cassel’s Estate, 18 Lehigh 

Co.L.J. 123. 

24 C.J. p 999 note 48. 

64. Ala.—Grist v. Carswell, 165 So. 
102, 231 Ala. 442—Brake v. Gra¬ 
ham, 106 So. 188, 214 Ala. 10. 

65. Ky.—Anspacher v. Utterback’s 
Adm’r, 68 S.W.2d 15, 252 Ky. 666. 

Miss.—Reeves v. Reeves, 128 So. 330, 
157 Miss. 448. 

24 C.J. p 999 note 46. 
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“As a general rule, no compensa¬ 
tion will be allowed a personal rep¬ 
resentative who makes no settle¬ 
ments until compelled to do so.”— 
Williams v. Thornton, 22 S.W.2d 1041, 
1042, 160 Tenn. 229. 

In Georgia 

(1) Under a statute so providing, 
representatives failing to make an¬ 
nual returns as required by statute 
forfeit all commissions for transac¬ 
tions during the year within which 
no return is made, unless the ordi¬ 
nary, on cause shown, relieves them 
from this forfeiture by special order 
entered on the minutes.—Clements v. 
Fletcher, 129 S.E. 846, 161 Ga. 21— 
Lane v. Tarver, 113 S.E. 452, 153 
Ga. 570—Kennedy v. Johnson, 7 S.E. 
2d 752, 61 Ga.App. 855—24 C.J. p 999 
note 46. 

(2) Accordingly, where a will pro¬ 
vides for reasonable compensation to 
the executor instead of commissions, 
such special order when obtained re¬ 
lieves the executor from forfeiture 
of compensation because of failure to 
make annual returns.—Clements v. 
Fletcher, 129 S.E. 846, 161 Ga. 21. 

Xn Kansas 

Under a statute so providing, if 
an executor after notice fails for 
thirty days to file a report, he is not 
entitled to an allowance.—Simmons* 
Estate v. Simmons, 18 P.2d 117, 136 
Kan. 789. 

Xn South Carolina 

(1) Under a statute so providing, 
commissions are forfeited during the 
years the representative fails to ren¬ 
der annual accounts as require^ by 
statute. 
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ly in the discretion of the court, 66 and commis¬ 
sions are frequently allowed notwithstanding such 
a default where the representative has acted in 
good faith and no loss or injury to the estate has 
resulted. 67 

Failure to keep accounts. The court in its dis¬ 
cretion may deny compensation to a representative 
who fails to keep regular, reasonably complete, and 
accurate accounts. 68 

(3) Mistakes or Errors of Judgment 

Mere mistakes or errors of judgment on the part of 
a representative acting in good faith and with diligence 
are not grounds for disallowance of compensation. 

Where a representative has acted in good faith 


and with diligence, mere mistakes 69 or errors of 
judgment 70 on his part are not grounds for denying 
him compensation. 

(4) Resignation or Removal 

Resignation or removal of a personal representative 
does not necessarily deprive him of all rights to com¬ 
pensation. 

While personal representatives who resign or are 
removed before the estate is fully administered are 
not entitled to full compensation, 71 they should be 
allowed a sum commensurate with the services 
which they have performed, if beneficial to the es¬ 
tate, 72 and full commissions have been allowed 
where the estate was fully administered before the 


U.S.—Ross v. Beacham, D.C.S.C., 33 
P.Supp. 3. 

S.C.—Lazenby v. Mackey, 14 S.E.2d 
12, 196 S.C. 507—Bell v. Mackey, 3 
S.E.2d 816, 191 S.C. 105—Beacham 
v. Ross, 197 S.E. 369, 187 S.C. 398 
—Blackmon v. Blackmon, 101 S.E. 
827, 113 S.C. 478. 

24 C.J. p 999 note 46. 

(2) The statute applies to com¬ 
missions bequeathed to the executor 
as compensation.—In re Norris’ Es¬ 
tate, 150 S.E. 693, 153 S.C. 203. 

(3) An administrator failing* time¬ 
ly to file his first annual account is 
not relieved from the forfeiture im¬ 
posed by the statute by the fact that 
he had faithfully performed all 
other duties required of him.—Bran¬ 
non v. Woodward, 178 S.E. 249, 175 
S.C. 1. 

(4) Failure to render annual ac¬ 
counts, however, will not prevent the 
representative from receiving and re¬ 
taining his commissions allowed by 
law on the payment over to the par¬ 
ties entitled thereto of any balance 
in his hands. 

U.S.—Ross v. Beacham, D.C.S.C., 33 
F.Supp. 3. 

S.C.—Brannon v. Woodward, supra— 
Blackmon v. Blackmon, 101 S.E. 
827, 113 S.C. 478—Epperson v. Jack- 
son, 65 S.E. 217, 83 S.C. 157—Gee 
v. Hicks, 9 S.C.Eq. 5. 

Xxl Virginia 

(1) Under a statute so providing, 
a fiduciary failing to lay his accounts 
before the commissioner of accounts 
within the time prescribed by statute 
may, subject to certain statutory ex¬ 
ceptions, be deprived of his compen¬ 
sation.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652, 172 Va. Ill 
—McCready v. Lyon, 187 S.E. 442, 
167 Va. 103—24 C.J. p 999 note 46. 

(2) This statute does not apply to 
accounts settled in a suit brought for 
the administration of the estate.— 
Cannon v. Searles, 143 S.E. 495, 
150 Va. 738—Fauber's Adm’r v. Gen¬ 
try Adm’r, 15 S.E. 899, 89 Va. 312. 


(3) Nor does it apply where within 
six months after the end of any year 
the fiduciary gives to the parties en¬ 
titled to the money received in such 
year a statement of such money and 
actually settles therefor with them. 
—McCready v. Lyon, supra. 

(4) Partial payment by executor to 
devisee from time to time, however, 
is not actual settlement of accounts 
so as to take demand for commis¬ 
sions out of operation of rule that 
commissions are forfeited by failure 
promptly to settle account in manner 
required by law.—McCready v. Lyon, 
supra. 

Only commissions on realty forfeited 
A statute providing for the for¬ 
feiture of commissions on annual re¬ 
turns not timely filed has been con¬ 
strued to forfeit only commissions on 
the sale of realty.—In re Paine’s Es¬ 
tate, 174 So. 430, 128 Fla. 151. 

©6. Ga.—Kennedy v. Johnson, 7 S.E. 

2d 752, 61 Ga.App. 855. 

Va.—Harris v. Citizens Bank & Trust 
Co., 200 S.E. 652, 172 Va. 111. 

24 C.J. p 999 note 47. 

67. La.—Succession of Gandolfo, 136 
So. 561, 173 La. 190, 83 A.L.R. 720. 

Okl.—Reed v. Charles Broadway 
Rouse, Inc., 50 P.2d 1097, 174 Okl. 
522. 

Pa.—In re Cassel's Estate, 18 Lehigh 
Co.L.J. 123. 

Va.—Harris v. Citizens Bank & Trust 
Co., 200 S.E. 652, 172 Va. 111. 

24 C.J. p 999 note 48. 

68. Iowa.—In re Mowrey’s Estate, 
232 N.W. 82, 86, 210 Iowa 923, cit¬ 
ing Corpus Juris. 

N.Y.—Stevens v. Melcher, 46 N.E. 
965, 152 N.Y. 551—In re Ayvazian's 
Estate, 275 N.Y.S. 123, 153 Misc. 
467. 

Pa.—In re Gandolfo’s Estate, 17 Pa. 
Dist. & Co. 701. 

24 C.J. p 997 notes 26 [a], p 999 notes 
46 [c]. 


N.Y.S. 698, 95 App.Div. 211, modi¬ 
fying 85 N.Y.S. 293, 41 Misc. 600. 
24 C.J. p 997 note 27. 

Erroneous distribution 

(1) Erroneous distribution of es¬ 
tate assets in good faith has been 
considered insufficient ground for de¬ 
nial of compensation.—Ellis v. Kel¬ 
sey, 150 N.E. 148, 241 N.Y. 374, mod¬ 
ifying 210 N.Y.S. 846, 214 App.Div. 
784, and motion granted 152 N.E. 399, 
242 N.Y. 495. 

(2) Thus, where the administrator, 
in good faith and in reliance on affi¬ 
davit of intestate's son that son was 
intestate's only next of kin, paid 
entire net estate to son, the admin¬ 
istrator was entitled to commissions 
notwithstanding, unknown to the ad¬ 
ministrator, intestate also left a 
granddaughter, the issue of intes¬ 
tate's deceased daughter.—In re Car¬ 
penter's Estate, 276 N.Y.S. 754, 154 
Misc. 143. 

70. N.Y.—In re Peek's Will, 227 N.Y. 

S. 682, 131 Misc. 495. 

Particular errors held not to forfeit 
compensation 

(1) Error of judgment in failing to 
institute action on note.—Matter of 
Baker, 76 N.Y.S. 61, 72 App.Div. 211, 
affirmed 64 N.E. 1118, 172 N.Y. 617. 

(2) Error of judgment in effect¬ 
ing sale of estate property.—In re 
Peek's Will, 227 N.Y.S. 682, 131 Misc. 
495. 

71- Or.—In re Elder’s Estate, 101 P. 

2d 412, 164 Or. 347. 

24 C.J. p 999 note 50. 

Death as affecting right to compen¬ 
sation see supra § 873. 

Void or irregular appointment as 
ground for denying compensation 
see supra § 855. 

72. Iowa.—In re Johnson's Estate, 
295 N.W. 878, 229 Iowa 1002. 

Okl.—Hatcher v. Wade's Estate, 71 P. 

2d 962, 180 Okl. 646. 

Pa.—In re McGrath's Estate, 20 Pa. 

Dist. & Co. 121, 49 Montg.Co. 274. 
24 C.J. p 1000 note 51. 

Compensation in cases of successive 


69- N.Y.—Matter of Ingersoll, 88 
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revocation of letters. 73 Where, however, a repre¬ 
sentative was allowed to qualify without giving 
bond and was afterward removed for failure to 
give the bond, he was held entitled to no commis¬ 
sions. 74 

§ 877. Jurisdiction, Proceedings, and Review 

Ordinarily a representative's right to compensation 
should be passed on by the court; and, if a gross sum 
is allowed to cofiduciaries, the question of apportion¬ 
ment may be determined in a subsequent proceeding. 

As a general rule, a representative's right to com¬ 
pensation should be passed on by the court having 
jurisdiction of his decedent's estate. 75 

Proceedings for apportionment of compensation . 
Where a gross sum is allowed as compensation to 
cofiduciaries, the question of apportionment may be 
determined in a proceeding instituted by one fiduci¬ 
ary against the others. 76 

§ 878. - Jurisdiction 

a. In general 

b. Apportionment of commissions 

a. In General 

Probate courts and under certain circumstances oth¬ 
er courts, such as courts of equity and appellate courts, 
have jurisdiction to determine questions as to the al¬ 
lowance of compensation to representatives. 

As a general rule questions as to the allowance 
of compensation are within the jurisdiction of pro¬ 
bate courts, or courts having probate functions. 77 
It has been held, however, that an appellate court 
may allow compensation in a case where none was 
claimed or allowed below, 75 or fix the amount of 


compensation where the question of compensation 
was not before the court below for decision on the 
merits, and all the parties and evidence are before 
the appellate court. 79 It has also been held that 
where a court of equity is in possession of a suit 
for settling the administration of an estate it may 
fix the compensation, 50 and one court has gone so 
far as to say that an allowance of commissions to 
an administrator may be made at any time by any 
court before which his accounts are drawn in ques¬ 
tion. 81 

Executing trusts as to realty. Allowing compen¬ 
sation to an executor for executing limited and 
contingent trusts as to realty is not a matter with¬ 
in the jurisdiction of the probate court. 82 

b. Apportionment of Commissions 

Usually probate courts have jurisdiction to appor¬ 
tion compensation among corepresentatives. 

It is usually considered that probate courts have 
jurisdiction to apportion compensation among co- 
representatives, 83 although it has been held that the 
court has no power to determine the relative value 
of services as between the representatives and di¬ 
vide the commissions accordingly, 84 but should 
make a single allowance for the entire administra¬ 
tion leaving the representatives to make a division 
among themselves. 85 Probate courts have no ju¬ 
risdiction, after allowing compensation to corepre¬ 
sentatives in a gross sum, to compel one who has 
possessed himself of the whole amount to pay the 
others their shares. 86 According to some of the de¬ 
cisions, the remedy of one personal representative 
against another for his share of compensation is by 


administrations generally see su¬ 
pra § 873. 

Discretion of court 

Where an executor or administra¬ 
tor resigns or is removed before com¬ 
plete administration, whether com¬ 
pensation shall be allowed and in 
what amount, within statutory limits, 
is generally a Question of judicial 
discretion.—In re Clark's Estate, 92 
P.2d 505, 33 Cal.App.2d 523. 

73. Miss.—Spratt v. Baldwin, 33 
Miss. 581. 

74. La.—McDonogh's Succession, 7 
La.Ann. 472. 

75. Wash.—In re Brown's Estate, 
224 P. €78, 129 Wash. 84. 

“There is a strong public policy 

favoring the ultimate approval of 
all executors' commissions by the 
probate court."—Helvering v. Mc- 
Glue’s Estate, C.C.A., 119 F.2d 157, 
169. 

76. ConcZtisivettess of decree 

Plaintiff executor, having institut¬ 
ed action • to recover portion of fees 


allowed executors, was concluded by 
adverse decision.—Kelly v. Conroy, 
266 P. 1022, 91 Cal.App. 350. 

77. Conn.—Hayward v. Plant, 119 A. 
341, 98 Conn. 374. 

Ga.—Reynolds v. Dorsey, 15 S.E.2d 
779. 

Md.—In re Hunter's Estate, 185 A. 
327, 170 Md. 513—Hohman v. Or¬ 
em, 182 A. 587, 169 Md. 634. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561. 

24 C.J. p 1000 note 54. 

Power to approve previous payments 
The power to authorize payment of 
executors’ fees includes the power to 
approve any payment previously 
made.—In re Brown’s Estate, 224 P. 
678, 129 Wash, 84—In re McDonald’s 
Estate, 188 P. 523, 110 Wash. 366. 

78. Ark.—Williams v. Cubage, 36 
Ark. 307. 

79. Tenn.—Hall v. Hall, Ch.A., 59 
S.W. 203. 

80. Ga.—Reynolds v. Dorsey, 15 S.E. 

2d 779. , ; i 
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Md.—Hohman v. Orem, 182 A. 587, 
169 Md. 634. 

24 C.J. p 1000 note 57. 

81. Mo.—Ladd v. Stephens, 48 S.W. 
915, 147 Mo. 319. 

82. Mo.—In re Rickenbaugh, 42 Mo. 
App. 328. 

83. Minn.—Slingerland v. Norton, 
161 N.W. 497, 136 Minn. 204. 

24 C.J. p 1000 note 60. 

84. In Missouri 

(1) The text rule has been fol¬ 
lowed.—In re Seitz, 6 Mo.App. 250. 

(2) But under earlier statutes pro¬ 
viding for the fixing of compensa¬ 
tion the contrary was held.—Smart 
v. Fisher, 7 Mo. 580. 

85w HI.—Griswold v. Smith, 116 Ill. 
App. 223, error dismissed 73 N.E. 
400, 214 Ill. 323. 

86. N.J.—Mount v. Slack, 39 N.J. 
Eg. 230. 

Pa.—Wickersham's Appeal, 64 Pa. 
67. 
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action in the common-law courts; 87 but there also 
is authority to the effect that equity has jurisdic¬ 
tion in such a case. 88 

§ 879. ■ ■■ Time for Allowance 

The proper time for making an allowance of compen¬ 
sation depends largely on the facts in the particular 
case and the statutes, if any, on the subject. 

The proper time for making an allowance of 
compensation to a personal representative depends 
largely on ‘ the circumstances in the particular 
case 89 and the statutes on the subject, if any, in 


the particular jurisdiction, 90 which statutes must be 
strictly complied with. 91 

Prior to final accounting. While compensation 
ordinarily should not be allowed a representative 
until final settlement of his accounts, 92 particularly 
where the settlement of the estate may be complet¬ 
ed within a relatively short period of time, 93 it is 
within the power of the court, in the exercise of 
its discretion, to make, during the course of and pri¬ 
or to the close of the administration, an allowance 
for such part of the compensation, or such commis¬ 
sions, as may then fairly be regarded as earned, 94 


87. Pa.—In re Catanach’s Estate, 
117 A. 178, 273 Pa. 368. 

24 C.J. p 1000 note 64. 

Agreement as to allocation 

An orphans' court has no jurisdic¬ 
tion to pass on an agreement be¬ 
tween several cofiduciaries as to the 
allocation of commissions.—In re 
Rosenthal's Estate, 41 Pa.Dist. & 
Co. 292. 

88. Mich.—Speirs v. Wisner, 50 N. 
W. 654, 88 Mich. 614, 26 Am.S.R. 
306. 

Va.—Huff v. Thrash, 75 Va. 546. 

89. Pa.—In re Von Storch’s Estate, 
88 Pa.Super. -43. 

Executor acting as trustee 

(1) Where one acting both as ex¬ 
ecutor and trustee under a will is 
entitled to but one compensation, 
the court may postpone an allowance 
of compensation for services ren¬ 
dered as to unconverted assets until 
the representative accounts as trus¬ 
tee.—In re Von Storch’s Estate, 88 
Pa.Super. 43. 

(2) Where the executors of the 
will are also named as trustees, the 
commission on principal is properly 
allowable on the accounting as ex¬ 
ecutors, and there is no necessity to 
postpone payment until termination 
of the trust.—In re Eckels’ Estate, 
37 Pa.Dist. & Co. 383, 56 Montg.Co. 
120, 88 Pittsb.Leg.J. 321. 

(3) A claim by executors and trus¬ 
tees under will for commissions in 
proceeding for final executorial and 
intermediate trustee accounting is 
not objectionable as claim for com¬ 
missions in two capacities or pre¬ 
maturely.—In re Witkind’s Estate, 
4 N.Y.S.2d 933, 167 Misc. 885. 

(4) Executor-trustee may on in¬ 
termediate judicial settlement of ac¬ 
counts apply for payment on ac¬ 
count of single statutory commis¬ 
sion.—In re Galloway, 248 N.Y.S. 
153, 139 Misc. 183. 

Estate funds not accounted for 
The probate court may in its dis¬ 
cretion postpone judicial approval of 
commissions due bank as executor 
until funds belonging to the estate 
and on .deposit in the bank are ac¬ 


counted for.—In re Russell’s Es¬ 
tate, 21 N.E.2d 604, 60 Ohio App. 3S5. 
Litigation pending 

The fixing of the compensation 
of an administrator and his fees 
as counsel should be deferred pend¬ 
ing a rendition of judgment, on an 
appeal by a claimant against the es¬ 
tate from a judgment adverse to 
the claim, since such allowances are 
dependent on the liability of the es¬ 
tate.—In re Heinze’s Estate, 117 A. 
628, 93 N.J.Eq. 672, affirming 115 

A. 534, 93 N.J.Eq. 321, 94 N.J.Eq. 
505. 

90. D.C.—Brosnan v. Fox, 284 F. 

923, 52 App.D.C. 143. 

In California 

(1) Under a former statute reg¬ 
ulating the allowance of commis¬ 
sions the court could not make an 
allowance until one year had elapsed 
after the admission of the will to 
probate or the granting of letters of 
administration.—In re Boyer’s Es¬ 
tate, 270 P. 1005, 94 Cal.App. 206— 
24 C.J. p 1000 note 66 [b]. 

(2) The statute was held applica¬ 
ble to special as well as general ad¬ 
ministrators.—In re Boyer’s Estate, 
supra. 

(3) Under the present statute, 
however, an application for an al¬ 
lowance may be made at any time 
after six months from the issuance 
of letters testamentary or of admin¬ 
istration.—Kohn v. Superior Court 
in and for City and County of San 
Francisco, 68 P.2d 755, 21 Cal.App.2d 
100 . 

(4) But an allowance of commis¬ 
sions to a special administrator can 
be made only after the issuance of 
letters of general administration.— 
Kohn v. Superior Court in and for 
City and County of San Francisco, 
supra. 

In Maryland, under statute, the 
orphans’ court must fix the rate of 
an executor’s commission within 
twelve months from granting of 
letters of administration, although 
the state commission tax charge¬ 
able on such commissions does not 
become payable until such time as 
the administration account is passed. 
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—Newton v. Johnson, 195 A. 312, 173 
Md. 166. 

91. Md.—Newton v. Johnson, supra. 
32. U.S.—Commissioner of Internal 
Revenue v. Cadwalader, C.C.A., 88 
F.2d 274, certiorari denied Cad¬ 
walader v. Commissioner of In¬ 
ternal Revenue, 57 S.Ct. 940, 301 
U.S. 706, 81 L Ed. 1360. 

Alaska.—In re Perovich’s Estate, 7 
Alaska 312. 

D.C.—Brosnan v. Fox, 284 F. 923, 
52 App.D. C. 143. 

Wash.—In re Perry’s Estate, 12 P. 

2d 595, 168 Wash. 428. 

24 C.J. p 1000 note 66—65 C.J. p 
929 note 32 [b]. 

In. Louisiana the statutes do not 
contemplate the payment of a com¬ 
mission to a representative until he 
has filed his final account and is 
seeking his discharge.—Succession 
of Marcour, App., 173 So. 587. 

93. N.J.—In re Smith’s Estate, 153 
A. 647, 107 N.J.Eq. 607. 

The court should be slow to allow 
any portion of the compensation' to 
be paid before the settlement of the 
final account where the estate may 
be settled within the usual time.— 
In re McDonald’s Estate, 188 P. 523, 
110 Wash. 366. 

94. Cal.—In re Mallory’s Estate, 
278 P. 488, 99 Cal.App. 9 6. 

N.Y.—In re Bates’ Estate, 4 N.Y.S. 
2d 444, 167 Misc. 6-41, reversed on 
other grounds In re Bate’s Will, 
8 N.Y.S.2d 548, 255 App.Div. 615, 
reargument denied 11 N.Y.S.2d 416, 
256 App.Div. 669, motion denied 
22 N.E.2d 487, 28l N.Y. 664—In re 
Galloway, 248 N.Y.S. 153, 139 Misc. 
183. 

Wash.—In re Perry’s Estate, 12 P. 
2d 595, 168 Wash. 428—In re 

Thomas’ Estate, 248 P. 804, 140 
Wash. 296. 

24 C.J. p 1000 note 67. 

Statute adopting rule liberally con¬ 
strued 

Statute contemplating allowance 
on account of commissions before 
completion of administration should 
be liberally construed.—In re Mal¬ 
lory's Estate, 278 P. 488, 99 Cal. 
App. 96. 
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although full compensation for the entire adminis¬ 
tration will not generally be awarded until final 
settlement. 95 

On final accounting and thereafter. As a gener¬ 
al rule a representative’s compensation may be de¬ 
termined on the settlement of his final account. 96 
If, however, the final distribution of the estate is 
not to be made until a considerable time after such 
settlement, the representative will not be allowed 
his commissions in full on his final accounting, but 
the court will reserve, until the distribution is 
made, so much of the commissions as is allowable 
therefor. 97 The subject of commissions is general¬ 
ly closed by the settlement of the administration ac¬ 
count, so that personal representatives cannot claim 
commissions on charges there made, or on inter¬ 
est charged at the settlement of the distribution ac¬ 
count on the balance of the administration ac¬ 
count. 98 A probate court cannot, several months 
after the final settlement of an estate, without 
opening such settlement after due notice to the par¬ 
ties interested, make an allowance in favor of the 
personal representative for his services in admin¬ 
istering the estate. 99 


Time for deducting commissions. Commissions 
are to be deducted as of the date of the settlement 
of an account and not as of the date of the filing 
thereof. 1 

§ 880. - Proceedings for Allowance 

a. In general 

b. Application 

c. Notice 

d. Objections and exceptions 

e. Hearing and determination 

f. Evidence 

g. Order or decree 

h. Review 

i. Costs 

a. In General 

Proceedings for the allowance of compensation to 
representatives are governed by the statutes and prac¬ 
tice of the particular jurisdiction in which they are had. 

Proceedings for the allowance of compensation 
to personal representatives are governed by, and 
should substantially comply with, the statutes and 
practice of the particular jurisdiction in which they 
are had. 2 Generally compensation should be sought 


Where the settlement of the es¬ 
tate will cover a number of years 

it is proper to allow commissions 
or compensation annually during the 
course of the administration of the 
estate without waiting until the final 
accounting and settlement thereof.— 
In re McDonald’s Estate, 188 P. 523, 
110 Wash. 366. 

Under Pennsylvania law, execu¬ 
tor may obtain payment for first 
year’s services in that year, or may 
wait until preparation of either par¬ 
tial or final accounts in subsequent 
years. 

TJ.S.—Freeman v. U. S., C.C.A.Pa., 
71 F.2d 969, affirming, D.C., 3 F. 
Supp. 301, and certiorari denied 
55 S.Ct. 217, 293 U.S. 621, 79 L.Ed. 
709. 

Pa.—In re Hughes’ Estate, 179 A. 
577, 319 Pa. 321. 

95. Mont.—In re Kelley’s Estate, 5 
P.2d 559, 91 Mont. 98. 

N.Y.—In re Gregory’s Estate, 269 
N.Y.S. &80, 150 Misc. 610—In re 
Galloway, 248 N.Y.S. 153, 139 

Misc. 183. 

24 C.J. p 1001 note 68. 

‘Season for rule 

Court, which must finally pass on 
fixing of fees or compensation to 
•executor or administrator in its final 
decree of settlement, should not be 
hampered by any prior order fore¬ 
stalling any phase of that question. 
—In re Thomas’ Estate, 248 P. 804, 
140 Wash. 296. 

Jttstribution of estate 

Executor is not entitled to com-1 


missions for distributing the prin¬ 
cipal of the estate until distribution 
has been completed and he no long¬ 
er has title.—In re Schliemann’s 
Will, 182 N.E. 153, 259 N.Y. 497, 84 
A.L.R. 662, reversing 254 N.Y.S. 810, 
235 App.Div. 635, modifying 250 N. 
Y.S. 254, 140 Misc. 230. 

99. Wash.—In re Doane, 116 P. 847, 
64 Wash. 303. 

24 C.J. p 1000 note 66. 

97. N.J.—Conover v. Ellis, 25 A 
701, 49 N.J.Eq. 549. 

24 C.J. p 1001 note 69. 

98. Pa.—In re Brinton, 10 Pa. 408. 

99. Ohio.—Snider v. Graham, 14 
Ohio Cir.Ct. 386, 8 Ohio Cir.Dec. 3. 

1- N.Y.—Haskin v. Teller, 3 Redf. 
Surr. 316. 

2. Mich.—In re Charles’ Estate, 229 
N.W. 425, 250 Mich. 5. 

N.Y.—In re Wendel’s Estate, 289 N. 
Y.S. 290, 159 Misc. 900, affirmed 
tn part 289 N.Y.S. 294, 248 App. 
Div. 713, affirmed In re Shirk, 7 
N.E.2d 679, 273 N.Y. 532. 

Tex.—Richardson v. McCloskey, Civ. 
App., 261 S.W. 801, reversed on 
other grounds, Com. App., 276 S. 
W. 680. 

Unnecessary proceeding 

Vernon’s Sayles Civ.St.Annot.1914 
art 3621, allowing executors and ad¬ 
ministrators a five per cent commis¬ 
sion, allows the administrator to re¬ 
tain his commission in his hands, 
‘and does not require that he pay 
it into the treasury of the court, 
and then have the court order it re¬ 
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paid to him on his application.— 
Smith v. Belding, Tex.Com.App., 237 
S.W. 246, reversing, Civ.App., 224 S. 
W. 562. 

Allowance by auditing judge 

(1) In some jurisdictions commis¬ 
sions may be allowed in proceedings 
before an auditing judge.—In re 
Rosenthal’s Estate, 41 Pa.Dist. & Co. 
292. 

(2) The action of an auditing judge 
in allowing commissions, however, 
may be reviewed by the probate 
court en banc.—In re Rosenthal’s 
Estate, supra. 

(3) But matters committed to the 
discretion of the auditing judge or¬ 
dinarily will not be disturbed except 
for clear error.—In re Rosenthal’s 
Estate, supra—In re Redmond's Es¬ 
tate, 21 Pa.Dist. & Co. 497—In re 
Mitchell’s Estate, 18 Pa.Dist. & Co. 
302. 

(4) And a finding of fact by the 
auditing judge supported by the evi¬ 
dence will not be reversed on ex¬ 
ceptions.—In re Schott’s Estate, 11 
Pa.Dist. & Co. 373. 

Allowance by commissioner of ac¬ 
counts 

(1) In some jurisdictions compen¬ 
sation is allowed to personal repre¬ 
sentatives by a commissioner of ac¬ 
counts in proceedings before him 
for the settlement of their accounts. 
—Grandy v. Grandy, 15 S.E.2d 66, 
177 Va. 601. 

(2) The report of the commission¬ 
er regarding compensation must 
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by the representative through his accounts 3 and in 
some jurisdictions no compensation will be award¬ 
ed until an account is presented for settlement and 
allowed. 4 

In an action by legatees to recover their share of 
an indebtedness from the executor to the estate of 
the testator, the right of the executor to commis¬ 
sions on such indebtedness may, it has been held, 
be determined. 5 

Stay of proceedings. In a proper case the court 
may refuse to adjudicate the question of a repre¬ 
sentative's right to compensation until the latter 
has complied with previous orders of the court. 6 

Nature of proceeding . The final adjudication of 
a representative's claim for compensation is an ad¬ 
versary proceeding. 7 

b. Application 

An application for allowance of compensation should 
be in the form prescribed by statute and should state 


§ 880 

facts authorizing an allowance with sufficient certainty 
and particularity. 

A representative seeking an allowance of com¬ 
pensation should present his claim therefor to the 
court having jurisdiction of his decedent’s estate. 8 
Such claim should be in the form prescribed by 
statute, 9 and should state the facts entitling him to 
the compensation claimed with sufficient certainty 
and particularity. 10 According to some authorities, 
the representative should not claim a gross sum for 
his services, but should specify the items for which 
he claims compensation, 11 but it has also been held 
proper for the representative to claim a gross 
sum, 12 based on a percentage of the assets, 33 or 
on the time devoted to the business of administra¬ 
tion. 14 

Amendments. An application for the allowance 
of compensation, like other pleadings, may be 
amended. 15 

Waiver of defects . Defects or irregularities in 
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stand unless it is erroneous on its 
face.—Grandy v. Grandy, supra— 
Trotman v. Trotman, 139 S.E. 490, 
148 Va. 860. 

(3) The report is presumed to be 
correct until properly falsified; this 
presumption is strengthened by the 
approval of the trial court.—Grandy 
v. Grandy, supra. 

Sffect of accounting proceeding 
Accounting proceedings before ref¬ 
eree precluded grant of commissions 
to accounting executors acting in 
good faith.—In re Ducker’s Estate, 
263 N.T.S. 217, 146 Misc. 899. 

3. Mass.—Lewis v. National Shaw- 
mut Bank of Boston, 2l N.E.2d 
254, 303 Mass. 187. 

Allowance made on settlement 

An allowance of compensation is 
usually made on the judicial set¬ 
tlement of the representative’s ac¬ 
counts.—In re Hooker's Estate, 18 
N.Y.S.2d 107, 173 Misc. 515—In re 
Collins' Estate, 286 N.Y.S. 506, 158 
Misc. 798—In re Moore’s Estate, 8 
N.Y.S.2d 268. 

Where, on the death of an admin¬ 
istratrix, her accounts were settled 
by her executor, any commissions 
to which she was entitled should 
have been allowed on the account¬ 
ing of her executor, and not on the 
accounting of the administrator de 
bonis non of the estate of the orig¬ 
inal decedent.—Matter of Hallen- 
beck, 104 N.Y.S. 568, 119 App.Div. 
757, modified on other grounds 88 
N.E. 16, 195 N.Y. 143, 133 Am.S.R. 
782. 

4 . U.S.—Commissioner of Internal 
Revenue v. Cadwalader, C.C.A, 88 
F.2d 274, certiorari denied Cad¬ 
walader v. Commissioner of In¬ 


ternal Revenue, 57 S.Ct. 940, 301 
U.S. 706, 81.L Ed. 1360. 

N.J.—In re Smith’s Estate, 153 A. 
64 7, 107 N.J.Eq. 607—Titsworth 

v. Titsworth, 152 A. 869, 107 N.J. 
Eq. 436. 

24 C.J. p 1001 note 73. 

The amount of commissions can¬ 
not be determined until it is first 
determined what credits will be al¬ 
lowed the representative.—In re 
Flynn's Estate, Mo.App., 142 S.W.2d 
1069. 

An administrator is not entitled 
to commissions until his account is 
settled and allowed.—In re Phette- 
place’s Estate, 6 N.Y.S.2d 845. 

5. Md.—Sloan v. Sloan, 83 A. 38, 
117 Md. 141. 

6. Cal.—In re Matthiessen’s Estate, 
73 P.2d 1267, 23 Cal.App.2d 608. 

7. Okl.—In re White’s Estate, 52 
P.2d 1074, 175 Okl. 439. 

8. Mo.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561. 

N.Y.—In re Flood’s Estate, 230 N. 
Y.S. 774, 133 Misc. 72, decision 

supplemented 230 N.Y.S. 781, 133 
Misc. 77. 

24 C.J. p 1001 notes 73, 74. 

Verified claim 

It is not necessary that an admin¬ 
istrator should file a verified claim 
for compensation.—Bailey’s Adm’r 
v. Ham ton Grocery Co., 224 S.W. 
1067, 189 Ky. 261. 

9. Ind.—Collins v. Tilton, 58 Ind. 
374. 

Mich.—In re Charles’ Estate, 229 N. 
W. 425, 250 Mich. 5. 

ia Tex.—Richardson v. McCloskey, 
Civ.App., 261 S.W. 801, reversed 
on other grounds, Com.App., 276 
S.W. 680. 


Applicability of rules governing 
pleadings generally 

A petition for extraordinary fees 
need not state the facts in support 
thereof with all the preciseness and 
detail required in a complaint, and 
the petition's sufficiency is not to be 
tested by the general rules applica¬ 
ble to pleadings.—In re Herbst's Es¬ 
tate, 79 P.2d 139, 26 Cal.App.2d 249. 
Degree of particularity required 
An application for extra compen¬ 
sation should state the claim with 
sufficient particularity so that the 
court may be informed fully of the 
nature, necessity, and value of the 
extraordinary services allegedly ren¬ 
dered. 

Cal.—In re Herbst's Estate, supra. 
Iowa.—In re Munger, 150 N.W. 447, 
168 Iowa 372, Ann.Cas.l917B 213. 

11. Ala.—Wright v. Wilkerson, 41 
Ala. 267. 

24 C.J. p 1001 note 75. 

A claim for extra services must 
be itemized fully, so that the court 
may understand the exact nature 
of the claim and the services ren¬ 
dered.—In re Herbst's Estate, 79 P. 
2d 139, 26 Cal.App.2d 249—24 C.J. p 
1001 note 75 [a]. 

12. Vt.—Powell v. Foster, 44 A 96, 
71 Vt. 160. 

24 C.J. p 1001 note 76. 

13. Conn.—Main's Appeal, 48 A. 
965, 73 Conn. 638. 

14. Vt.—Powell v. Foster, 44 A 96 r 
71 Vt. 160. 

15. Courts should allow amend¬ 
ments liberally to the end that jus¬ 
tice may be achieved.—In re 
Herbst’s Estate, 79 P.2d 139, 26 CaL 
App.2d 249. 
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the form of a petition for extra compensation may 
be waived by the contestants. 16 

c. Notice 

Notice to interested persons Is sometimes regarded 
as a prerequisite to the allowance of compensation. 

Notice to persons beneficially interested in the 
estate is sometimes regarded as a prerequisite to the 
allowance of compensation to the representative. 17 

d. Objections and Exceptions 

Persons affected by an allowance of compensation 
may appear and object thereto. 

Persons interested in an award have a right with¬ 
in a reasonable time after the account of the per¬ 
sonal representative has been passed to appear in 
the probate court and make their objections to the 
allowance of compensation, 18 and indeed it has 
been held that an auditing judge may properly call 
the attention of interested persons to unauthorized 
claims for compensation. 19 An attaching creditor 
of a legatee, however, cannot complain of the al¬ 
lowance of extra compensation, unless it appears 
that he is entitled to have the fund subjected to the 
payment of his claim; 20 and persons beneficially 
interested in the estate cannot object to an award 
to one of two executors of the entire compensa¬ 
tion allowed. 21 


Objections to the allowance of any compensation, 
based on alleged mismanagement of the estate, 
should state specifically the acts of mismanagement 
which are relied on. 22 Under a prayer for general 
relief in an opposition to a personal representative’s 
account and on proof received without objection, 
the court, however, may reject a claim for compen¬ 
sation, although the opposition itself does not pre¬ 
sent such an issue. 23 

e. Hearing and Determination 

Where a representative’s claim for compensation is 
opposed, there should be a hearing on the issues pre¬ 
sented. 

Where persons beneficially interested in the es¬ 
tate oppose the representative’s claim for compen¬ 
sation, it is the duty of the court to hear evidence 
on behalf of the opponents designed to defeat or 
reduce such allowance; 24 and in passing on the 
right of an administrator to extra compensation 
the court should possess itself of all the informa¬ 
tion available as to the manner of his administra¬ 
tion. 25 

Court or jury . Whether or not an executor or 
administrator is entitled to an extra allowance is a 
question for the court and not for the jury, 26 al¬ 
though it has been held that, where under the evi¬ 
dence it cannot be declared as matter of law that 


1€L By failing* to object thereto, 
such defects are waived.—In re 
Charles’ Estate, 229 N.W. 425, 250 
Mich. 5. 

17. Mont.—In re Jennings’ Estate, 
241 P. 655, 74 Mont. 46S. 

Okl.—In re White’s Estate, 52 P.2d 
1074, 175 Okl. 439. 

24 C.J. p 1001 note 81. 

Sufficiency of notice 

<1) Where a representative, in" 
rendering his account, asks that his 
fees be fixed, notice of the hearing 
of the account is sufficient to com¬ 
prehend the subjects covered by the 
account.—In re Jennings’ Estate, 
241 P. 655, *74 Mont. 468. 

(2) In absence of statutory au¬ 
thority to contrary, only notice 
which would suffice as accomplish¬ 
ing purpose of notice of application 
for extraordinary executor’s fees 
would be actual notice to interested 
party.—State ex rel. Regis v. Dis¬ 
trict Court of Second Judicial Dist., 
Silver Bow County, 55 P.2d 1295, 102 
Mont. 74. 

notice to representative 

An order in administration pro¬ 
ceedings, without notice to, or 
knowledge of, the public administra¬ 
tor or his counsel fixing their fees, 
was conclusive on them.—In re For¬ 
ney’s Estate, 194 P. 331, 44 Nev- 279. 
xa. Md.—Hardt v. Birely, 19 A. 606, 
72 Md. 134. 


Ohio.—McMahon v. Ambach, 86 N.E. 

512, 79 Ohio St. 103. 

Objection held not improper 

Where neither executor nor the 
other parties invoked the judgment 
of the court as to the validity of a 
testamentary provision fixing execu¬ 
tor's compensation, and no order af¬ 
fecting it was made before the final 
account was presented, an objection 
to the allowance of more fees than 
the will provides for is not a col¬ 
lateral attack on the judgment, di¬ 
recting the issuance of the letters 
testamentary.—Washington Loan & 
Trust Co. v. Convention of Protes¬ 
tant Episcopal Church of the Dio¬ 
cese of Washington, 293 F. 833, .54 
App.D.C. 14. 

19. Pa.—Lennig’s Estate, 53 Pa. 
Super. 596—Fisher’s Estate, 25 Pa. 
Dist. 362. 

20. Pa.—Morris’ Appeal, 42 Leg.Int 
395. 

21. Va.—Clay comb v. Claycomb, 10 
Gratt. 589, 51 Va. 589. 

22. Da.—Gallia’s Succession, 58 So. 
691, 130 La. 867. 

23. La.—Hughes’ Succession, 14 La 
Ann. 863. 

24. Ind.—Collins v. Tilton, 58 Ind. 
374. 

24 C.J. p 1002 note 92. 

In absence of hearing and adjudi¬ 
cation on question of forfeiture of 
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commissions, circuit court cannot 
deny executor commissions which 
will clearly authorizes.—Fidelity & 
Casualty Co. of New York v. Crass, 
61 S.W.2d 885, 249 Ky. 827. 

Testimony as to services rendered 

The orphans’ court is not required 
to hear testimony as to services ren¬ 
dered by an executor before fixing 
the commissions, and the fact that 
commissions fixed by it were in the 
opinion of the executor excessive is 
no reason why it should be required 
to do so if, after considering a peti¬ 
tion, it is satisfied with its previous 
judgment.—Newton v. Johnson, 195 
A. 312, 173 Md. 166—In re Watts’ 
Estate, 71 A. 316, 108 Md. 696. 

25. Mich.—In re Fischer, 122 N.W. 

257, *158 Mich. 1. 

Notwithstanding the testimony of 
the representative, the court may 
find that he has performed no serv¬ 
ices entitling him to more than stat¬ 
utory fees.—In re O’Leary, 159 N.W. 
497, 193 Mich. 282. 

26. Mich.—Wisner v. Mabley, 38 N. 

W. 262, 70 Mich. 271. 

24 C.J. p 1002 note 98. 

What constitutes reasonable fee to 
executor for negotiating sale of cor¬ 
porate stock belonging to estate was 
question of fact for probate court.— 
Taylor v. Trefrey, 185 N.E. 1, 282 
Mass. 555. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 880 


the executor was or was not entitled to extra com¬ 
pensation, it is proper to submit to the jury an ex¬ 
ception of fact to the auditor's allowance of extra 
compensation, after such exception has been ap¬ 
proved by the judge. 27 Even though the statute 
permits an action by administrators for extra com¬ 
pensation, and makes the verdict of the jury and 
the judgment therein conclusive, where the parties 
waive trial by jury and submit the question to the 
court it may pass on the question of extra com¬ 
pensation. 28 

Proofs. As a general rule every material fact 
necessary to warrant an allowance of compensation 
must be proved. 29 

Reference . The question of compensation may 
be referred by the court to a referee for hearing 
and determination; 30 but, where an order of ref¬ 
erence to take and state the account of an admin¬ 
istrator does not embrace the question of the ad¬ 
ministrator’s compensation, an exception to the al¬ 
lowance of compensation in the master's report is 
well taken. 31 

Rehearing. A motion- for a rehearing of an ap¬ 
plication for compensation is addressed to the dis¬ 
cretion of the court. 32 

Withdrawal of claim. Where executors claimed 
credit for commissions on their account, but with¬ 
drew their claim at the audit, reserving their rights 
for a future accounting,, whereupon the auditing 
judge added the amounts of the commissions to the 
balance, there was no adjudication on the question 
of commissions. 33 


f. Evidence 

(1) Presumptions 

(2) Burden of proof 

(3) Admissibility, weight, and sufficien¬ 

cy 

(1) Presumptions 

There is no presumption that a representative’s serv¬ 
ices are rendered gratuitously. 

There is no presumption that a representative’s 
services are rendered gratuitously. 34 

(2) Burden of Proof 

The burden is on the representative to prove facts 
authorizing an allowance of compensation, and on the ob¬ 
jectors to prove their defenses. 

In a proceeding for the allowance of compensa¬ 
tion to a representative, the burden is on the rep¬ 
resentative to establish the facts necessary to sup¬ 
port his right to an allowance. 35 Accordingly a 
representative claiming compensation for extraordi¬ 
nary services has the burden of showing the na¬ 
ture, character, extent, 30 necessity, 37 and value 38 
of the services rendered. The burden of proving 
affirmative matters of defense, however, is on the 
objector asserting such matters. 39 

(3) Admissibility, Weight, annd Sufficiency 

General rules governing admissibility, weight, and 
sufficiency of evidence ordinarily apply in proceedings 
for the allowance of compensation to representatives. 

General rules governing the admissibility 40 and 


27. Ga.—Adair v. St. Amend, 70 S. 
E. 578, 136 Ga. 1. 

28. S.C.—Anderson v. Silcox, 63 S. 
E. 128, 82 S.C. 109. 

29. Iowa.—In re Gloyd, 61 N.W. 975, 
93 Iowa 303. 

24 C.J. p 1001 note 80. 

Wat Tire, extent, and value of services 

(1) The nature, extent, and value 
of the services for which compensa¬ 
tion is claimed must be proved.— 
Nonnast v. Northern Trust Co., 29 
N.E.2d 251, 374 Ill. 248, modifying: 
In re Nonnast’s Estate, 21 N.E.2d 
796, 300 Ill.App. 537. 

(2) This is particularly so where 
compensation is claimed for extra 
services.—Clements v. Fletcher, 129 
S.E. 846, 161 Ga. 21—Pearce v. Smith, 
144 S.E. 43. 38 Ga.App. 413. 

30. Finding* of referee on Question 
of commissions is not conclusive.— 
In re Hutkoffs Estate, 209 N.Y.S. 
588, 124 Misc. 70'3. 

31. Tenn.—Hall v. Hall, Ch.A., 59 
S.W. 203. 

34 C. J.S.—67 


32. Rehearing* for purpose of taking* 
further evidence of value of extraor¬ 
dinary services held properly refus¬ 
ed.—Busenbark v. Smith, 97 P.2d 533, 
55 Ariz. 1. 

33. Pa.—Bradley’s Estate, 5 Pa.Co. 
572. 

34. Cal.—In re Elizalde’s Estate, 
188 P. 560, 182 Cal. 427. 

35. Idaho.—In re Mudd’s Estate, 
281 P. 5, 48 Idaho 210. 

Iowa.—In re Johnson's Estate, 295 
N.W. 878, 229 Iowa 1002. 

65 C.J. p 929 note 33 [b]. 

Value of services 

The burden is on the representa¬ 
tive to establish the reasonable value 
of his services.—In re Paulson's Es¬ 
tate, 293 N.W. 607, 208 Minn. 231. 
Compliance with statute 

It is for the personal representa¬ 
tive to show compliance with a stat¬ 
utory provision on which the allow¬ 
ance of compensation depends.— 
Knight v. Watts, 26 W.Va. 175. 

36. Ga.—Clements v. Fletcher, 129 
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S.E. 846, 161 Ga. 21—Pearce v. 

Smith. 144 S.E. 43, 38 Ga.App. 413. 
Iowa.—In re Metcalf’s Estate, 289 
N.W. 739, 227 Iowa 985. 

N.Y.—In re Hallock's Estate, 212 N. 

Y.S. 82, 214 App.Div. 323. 

24 C.J. p 1001 note 80. 

37. Cal.—In re Herbst’s Estate, 79 
P.2d 139, 26 Cal.App.2d 249. 

24 C.J. p 1001 note 80. 

3a Ga.—Clements v. Fletcher, 129 
S.E. 846, 161 Ga. 21—Pearce v. 
Smith, 144 S.E. 43, 38 Ga.App. 413. 
Iowa.—In re Metcalf’s Estate, 289 N. 

W. 739, 227 Iowa 985. 

N.Y.—In re Hallock’s Estate, 212 N. 
Y.S. 82, 214 App.Div. 323. 

39. Waiver of commissions 

The burden of proving that an ex¬ 
ecutor has waived his right to the 
statutory commission, and agreed to 
accept a flat salary in lieu thereof, 
is on those asserting it.—Shufeldt v. 
Hughes, 104 P. 253, 55 Wash. 246. 

40. La.—Succession of Marcour, 

App., 173 So. 587. 
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weight and sufficiency 41 of evidence in civil pro¬ 
ceedings in general ordinarily apply in proceedings 
for the allowance of compensation to personal rep¬ 
resentatives. 

g. Order or Decree 

Rules governing orders or decrees generally have 
been applied to orders or decrees allowing compensation 
to representatives. 

On the determination of a representative’s right 
to compensation there should be an order or decree 
which should comply with the statutes and prac¬ 
tice of the jurisdiction in which it is entered 42 and 
which should conform to the exigencies of the par¬ 
ticular case presented to the court. 43 It is proper 
to allow a lump sum as compensation, 44 without 
particularly specifying the item for which the al¬ 


lowance is made; 45 and, where a percentage al¬ 
lowance to an administrator is a reasonable com¬ 
pensation for the services performed and shown to 
the court, the form of the allowance does not ren¬ 
der it improper, although there is no law authoriz¬ 
ing an administrator to charge a percentage. 46 An 
order directing that there be paid to the executor 
for his services as such a certain sum which the 
court finds to be a reasonable and proper execu¬ 
tor’s fee for his services to the estate is not per¬ 
sonal against the heirs of the deceased, but is in 
due form. 47 

Correction , modification, or vacation . Ordinarily 
the probate court has jurisdiction to review its ac¬ 
tion in allowing compensation on application made 
within a reasonable time and to change or modify 
the compensation originally fixed by it. 48 In some 


41. Evidence held sufficient 

(1) To sustain allowance. 

Neb.—In re Kothe’s Estate, 270 N.W 
120, 131 Neb. 785. 

Pa.—In re Hartzell's Estate, 161 A 
494, 106 Pa.Super. 137. 

(2) To support particular findings. 
—Hake v. Dilworth, Tex.Civ.App., 96 
S.W.2d 121, error dismissed. 

(3) To show that order of ordi¬ 
nary allowing extra compensation 
had been improvidently granted.— 
Clements v. Fletcher, 129 S.E. 846, 
161 Ga. 21. 

(4) To show that parties to be 
named as executors and trustees in a 
will made an agreement whereby 
they waived their rights to the usual 
statutory commissions and agreed to 
accept amount designated by testa¬ 
tor.—In re Hayden’s Estate, 16 N. 
Y.S.2d 126, 172 Misc. 669. 

Evidence held insufficient 

(1) To justify allowance to special 
administrator.—Manderano v- Black, 
298 N.W. 381, 298 Mich. 1. 

(2) To warrant allowance for ex¬ 
tra compensation. 

Iowa.—In re Morgan’s Estate, 281 N. 

W, 346, 225 Iowa 746. 

Va.—McCready v. Lyon, 187 S.E. 442, 
167 Va. 103. 

(3) To show forfeiture of compen¬ 
sation.—In re Long's Estate, 17 A. 2d 
686, 143 Pa.Super. 176. 

Expert testimony 

(1) In determining the compensa¬ 
tion of a special administrator, ap¬ 
pointed to defend a will and protect 
contingent interests thereunder, the 
court should accord great weight to 
the opinions of eminent members of 
the bar.—Friedenwald v. Burke, 91 
A. 461, 123 Md. 511. 

(2) But the court is not bound by 
the opinions of experts on the sub¬ 
ject of value where they do not tes¬ 
tify as to the value of the particular 


r "ervices rendered.—In re Ott’s Es- 
| ate, 158 A. 286, 103 PaSuper. 55. 
Evidence in addition to court recorc 
required 

Where both service and value arr 
‘hallenged by objections, therr 
should be some evidence in additior 
to the record of the court as a basis 
for fixing compensation.—In r r 
Johnson's Estate, 295 N.W. 878, 229 
Iowa 1002. 

Sufficiency of representative’s testi¬ 
mony 

(1) It has been held that a repre¬ 
sentative should not be allowed a 
credit for extraordinary services 
where the only evidence to support 
such credit is his own testimony.— 
Evans v. McVey, 188 S.W. 1075, 172 
Ky. 1. 

(2) But a statute requiring proof 
of rejected claims by some compe¬ 
tent and satisfactory evidence other 
than the testimony of claimant has 
been held inapplicable to a claim by 
the representative for compensation. 
—In re Bethels’ Estates, 226 P. 427, 
111 Or. 178. 

42. Cal.—In re Lankershim's Estate, 
58 P.2d 1282, 6 Cal.2d 568. 

Mich.—In re Charles* Estate, 229 
N.W. 425, 250 Mich. 5. 

43. Delaying payment 

Where estate tax schedules made 
no reference to amount received by 
administratrix, through withdrawals 
before decedent’s death, from bank 
accounts held in joint tenancy with 
decedent, court refused to direct 
payment of commissions until tax 
had been fixed and paid.—In re 
Leakes* Estate, 296 N.Y.S. 720, 163 
Misc. 285. 

44. Mass.—Little v. Little, 36 N.E. 
795, 161 Mass. 188. 

Mich.—In re Nuckols, 61 N.W. 506, 
103 Mich. 297. 

45. Mich.— In re Nuckols, supra— 

1058 


Loomis v. Armstrong, 29 N.W. 867, 
63 Mich. 355. 

’6. Conn.—Main's Appeal, 48 A. 965, 
73 Conn. 638. 

V7. Ill.—Griswold v. Smith, 116 Ill. 
App. 223, error dismissed 73 N.E. 
400, 214 Ill. 323. 

48. Md.—In re Hunter's Estate, 185 
A. 327, 170 Md. 513. 

Revision of intermediate allowances 
The matter of a representative’s 
compensation is at all times subject 
to the court’s revision until the final 
report is approved and order of dis¬ 
charge entered.—In re Schropfer’s 
Estate, 281 N.W. 139, 225 Iowa 576— 
24 C.J. p 1000 note 67 [e]. 

Rule not altered by statute 

Although the statute directs that 
the rate of an executor’s commis¬ 
sions be fixed within a stipulated 
period, the right to change or modify 
an original order fixing such rate 
rests in the orphans’ court until such 
time as the administration account 
is passed, provided such modification 
does not exceed the limitation pre¬ 
scribed by statute.—Newton v. John¬ 
son, 195 A. 312, 173 Md. 166. 
Reducing compensation 

(1) Commissions originally fixed 
may be reduced.—In re Hunter’s Es¬ 
tate, 185 A. 327, 170 Md. 513. 

(2) Reducing fees previously fixed 
held not abuse of discretion.—In re 
Johnson’s Estate, Or., 112 P.2d 468. 
Proceedings 

(1) An ex parte order fixing com¬ 
pensation of representatives may be 
vacated on motion filed in the cause. 
In re Metcalf’s Estate, 289 N.W. 739, 
227 Iowa 985. 

(2) Where such a motion is sworn 
to, even though there are no affidav¬ 
its attached supporting its allega¬ 
tions, in the absence of any attack 
thereon or any resistance thereto, 
under statute, every material allega- 
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jurisdictions, however, a decree awarding commis¬ 
sions may not be reopened except for a conceded 
error of fact in computation or a fraudulent mis¬ 
representation as to the existence or value of as¬ 
sets or because of newly discovered evidence sub¬ 
stantially affecting the award. 49 

Construction. In construing an order or decree 
allowing compensation, the intention of the court 
must be ascertained, when possible, and the order 
or decree given effect in conformity therewith. 50 

Operation and effect. Ex parte orders allowing 
compensation are simply advisory, 51 and allowances 
made on annual settlements are subject to the ac¬ 
tion of the court on final settlement. 52 An order 
or decree allowing compensation is not operative 
as to matters not covered thereby; 53 and, when a 
gross sum is allowed as compensation to cofiduci¬ 
aries without passing on the question of apportion¬ 


ment, that question is left open for future determi¬ 
nation. 54 

Conclusiveness. Generally where an award of 
compensation is regularly made, and is not appealed 
from, the rights of the respective parties become 
definitely fixed thereby, and it is conclusive and 
binding on all the parties of record. 55 Ex parte 
orders for the allowance of fees, however, are not 
res judicata, and do not preclude a contest as to the 
fees allowed on the settlement of the representa¬ 
tive’s final account ; 56 and, where the statute so 
provides, an order of the ordinary allowing extra 
compensation is not conclusive on the parties in 
interest. 57 

Waiver and estoppel. Defects in the form of an 
order of allowance may be waived by the parties, 58 
and an erroneous order or decree may nevertheless 
be binding on them by reason of their consent and 
acquiescence. 59 


tion thereof will be taken as true.— 
In re Metcalf's Estate, supra. 

(3) Parties applying for the re¬ 
scission of an ex parte order allowing 
compensation are entitled to be 
heard.—Friedenwald v. Burke, 89 A. 
424, 122 Md. 156. 

(4) Evidence in proceeding for 
modification of order allowing com¬ 
pensation should be confined to is¬ 
sue made by pleadings, proceeding 
being triable at law.—In re Mann's 
Estate, 225 N.W. 261, 208 Iowa 1193. 

(5) Order overruling motion to va¬ 
cate ex parte order allowing compen¬ 
sation to executor was not “res judi¬ 
cata," on objections to final report 
of executor’s accounts, of question 
of reasonableness of charges made 
and for which credit was taken in 
final report.—In re Metcalf's Estate, 
supra. 

49. N.Y.—In re Sielcken’s Estate, 

293 N.Y.S. 721, 162 Misc. 54—In re 

Leeds’ Estate, 23 N.Y.S.2d 679. 

Persons within role 

Rule against reopening decree as 
to commissions applies equally and 
impartially to both executor and 
beneficiary.—In re Rosenthal's Es¬ 
tate, 252 N.Y.S. 596, 141 Misc. 404. 

Decree reopened for purpose of 
computing commissions on proper 
basis.—In re Colton’s Estate, 18 N. 
Y.S.2d 766, 173 Misc. 744. 

50. Particular orders or decrees 
construed 

(1) An order fixing an administra¬ 
tor’s commissions was to be regard¬ 
ed as such notwithstanding it di¬ 
rected that, all counsel fees and all 
extraordinary expenses incurred in 
administration of the estate were to 
be paid out of such commissions, 
and such direction did not serve to 
make order an “appealable allow¬ 


ance" for counsel fees and extra¬ 
ordinary expenses under the guise 
of commissions.—Newton v. John¬ 
son, 195 A. 312, 173 Md. 166. 

(2) Decree awarding compensation 
to executors held not to apportion 
sum equally between them.—Kelly v. 
Conroy, 266 P. 1022, 91 Cal.App. 350. 

(3) Order allowing executor com¬ 

pensation for services held intended 
as partial allowance only.—In re 
Thomas’ Estate, 248 P. 804, 140 

Wash. 296. 

(4) Order allowing commissions to 
one acting both as executor and tes¬ 
tamentary trustee held to constitute 
an allowance to him as trustee.— 
Matter of Hibbler, 78 A. 188, 78 N.J. 
Eq. 217, affirmed 81 A. 1133, 79 N.J. 
Eq. 230 mem. 

(5) Other orders or decrees.—In re 
Garrett’s Estate, 71 P.2d 852, 22 Cal. 
App.2d 555. 

51. Okl.—In re White’s Estate, 52 

P.2d 1074, 175 Okl. 439. 

52. Allowance effective unless set 
aside 

Allowance of commissions on an¬ 
nual settlement is effective from date 
thereof to extent that administrator 
does not commit devastavit by act¬ 
ing on such settlement, unless it is 
set aside on final settlement or on 
appeal from final settlement.—Walsh 
v. Walsh, 164 So. 822, 231 Ala. 305. 

53. Puture allowances 

The mere fact that one auditing 
judge may have mistakenly allowed 
an executor commissions in one ac¬ 
count will not prevent another audit¬ 
ing judge, on the adjudication of a 
later account, involving a different 
fund, from refusing commissions to 
the executor.—Lennig's Estate, 53 
Pa. Super. 596. 


54. Cal.—Kelly v. Conroy, 266 P. 
1022, 91 Cal.App. 350 

55. N.Y.—In re Segall's Will, 38 N. 
E.2d 126, 287 N.Y. 52, modifying 
26 N.Y.S.2d 446, 261 App.Div. 983, 
reargument denied 27 N.Y.S.2d 459, 
261 App.Div. 1079, amended 27 N. 
Y.S.2d 1022, 261 App.Div. 1102—In 
re Sidenberg’s Estate, 264 N.Y.S. 
704, 147 Misc. 742—In re Leeds' 
Estate, 23 N.Y.S.2d 679. 

Decree of partial distribution. 
allowance of administrator's commis¬ 
sions, when not appealed from with¬ 
in the time allowed, became final both 
as to the distribution and commis¬ 
sions.—State ex rel. Peper v. Reyn¬ 
olds, 226 S.W. 550, 286 Mo. 126, con¬ 
formed to Peper v. Bell, App., 229 S. 
W. 1111. 

56. Iowa.—In re Metcalf’s Estate, 
289 N.W. 739, 227 Iowa 985. 

Okl.—In re White’s Estate, 52 P.2d 
1074, 175 Okl. 439. 

24 C.J. p 1003 note 9. 

The ex parte allowance by the 
clerk of commissions to an adminis¬ 
trator is not conclusive.—Overman v. 
Lamer, 73 S.E. 192, 157 N.C. 544. 

57- Ga.—Clements v. Fletcher, 129 
S.E. 846, 161 Ga. 21. 

58. By failing to object thereto, 
such defects are waived.—In re 
Charles’ Estate, 229 N.W. 425, 250 
Mich. 5. 

59- Excessive allowances 

(1) A person who has consented to 
the allowance made to a personal 
representative cannot thereafter ob¬ 
ject that the compensation was ex¬ 
cessive.—Rambo’s Estate, 15 Montg. 
Co., Pa., 25—Stump's Estate, 2 
Woodw., Pa., 162. 

(2) And a decree allowing com¬ 
pensation in excess of that to which 
the representatives are entitled is 
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h. Review 

Rules governing appeals In civil actions and pro¬ 
ceedings generally have been applied to appeals from 
orders or decrees in proceedings for the allowance of 
compensation to representatives. 

While the right to appeal from orders or decrees 
of probate courts as to compensation depends large¬ 
ly on constitutional or statutory provisions, 60 the 
action of the court in allowing or refusing compen¬ 
sation is usually subject to appeal; 61 but only per¬ 
sons having an interest which is injuriously affect¬ 
ed by the order allowing compensation can appeal 
therefrom, 62 and an objection as to the allowance 
of compensation cannot ordinarily be taken for the 
first time in an appellate court. 63 Reversible error 
cannot be predicated on an adjudication merely that 
the representative's claim for commissions was pre¬ 
mature, leaving the question as to the right to com¬ 
pensation open until a future settlement. 64 

Record. The action of the court in the allow¬ 
ance of compensation will not be reviewed, where 
the facts on which it acted do not appear in the 


record. 65 

Harmless error. The decree of the lower court 
may be affirmed notwithstanding error in respect 
of allowing 66 or refusing to allow 6 ' compensation, 
where under the circumstances of the case the er¬ 
ror is harmless. 

Presumptions. The order or decree of which a 
review is sought is, as a general rule, presumed to 
be right in the absence of any affirmative showing 
in the record to the contrary. 68 

Discretion of lover court. As a general rule 
matters committed to the discretion of the probate 
court will not be reviewed or revised by the appel¬ 
late court unless such discretion is abused or mani¬ 
fest error is shown. 69 Accordingly, when the 
amount of compensation is left to the discretion of 
the lower court, its award will not be interfered 
with unless it appears that there has been a man¬ 
ifest abuse of such discretion 70 or that an injustice 
has been done. 71 


binding on the beneficiaries who ex¬ 
pressly consent to the account and 
acquiesce in the decree.—In re Mar¬ 
tin, 90 N.E. 46, 196 N.Y. 415, modi¬ 
fying: 118 N.Y.S. 1123, 133 App.Div 
893. 

24 C.J. D 1002 note 6. 

60. Cal.—Poten's Estate, 14 P. 209, 
72 Cal. 576. 

24 C.J. p 1003 note 11—3 C.J. p 574 
note 58. 

61. Wash.—In re Hemrich’s Estate, 
194 P. 569, 113 Wash. 667. 

24 C.J. p 1003 notes 12, 17—3 C.J. p 
570 note 44 [e]—15 C.J. p 1022 
note 85 [a] (3). 

But it has been held that an order 
allowing or refusing commissions to 
an administrator who has not filed 
an inventory is not ordinarily an ap¬ 
pealable order.—Brown v. Tydings, 
130 A. 337, 149 Md. 22. 

Waiver of right of appeal 

The right of appeal from an order 
allowing executrix extra compensa¬ 
tion is waived by failure to give no¬ 
tice of appeal within the time pre¬ 
scribed by statute.—In re King’s Es¬ 
tate, Cal., 121 P.2d 716. 

62. Md.—Hoffar v. Stonestreet, 6 
Md. 303. 

N.J.—Andress v. Andress, 22 A. 124, 
46 N.J.Eq. 628. 

63 . Cal.—In re Lankershim’s Estate, 
58 F.2d 1282, 6 CaL&d 568. 

24 C.J. p 1003 note 16. 

64w 0kl—In re McGannon’s Estate, 
150 P. 1109, 50 OkL 288. 

66b Xud.—Bfct parte Hodge, 33 N.E. 

980 6 IncLApp. 487. 

34 C.J. p> 1003 note 21* 

ft 


■Necessity of bill of exceptions 
J.S.—McDonald v. Maxwell. 47 S 
Ct. 497, 274 U.S. 91, 71 L.Ed. 942 
55 A.L.R. 705, reversing 6 F.2d 678, 
55 App.D.C. 375. 

36. Ky.—Webster v. Webster, 7 
Ky.L. 302. 

37. Ala.—Bates v. Vary, 40 Ala. 421. 
Ga.—Clements v. Fletcher, 129 S.E. 

846, 161 Ga. 21. 

6& Ky.—Russell v. Hogan, 140 S.W. 

2d 615, 282 Ky. 764. 

Pa.—In re Griffith’s Estate, 96 Pa. 
Super. 242. 

24 C.J. p 1003 note 19 [b]. 

Evidence presumed sufficient to 
justify order disallowing compensa¬ 
tion.—In re Estate of Lee Chuck, 33 
Hawaii 445. 

69. Cal.—In re Mallory’s Estate, 278 
P. 4S8, 99 CaLApp. 96. 

Hawaii.—In re Estate of Lee Chuck, 
33 Hawaii 445. 

Wash.—-Matson v. Wilhelmson, 88 
P.2d 412, 198 Wash. 311. 

Forfeiture of compensation 

The objections to the allowance of 
administrator's- commission because 
of wrongful conduct of administra¬ 
tor. and because of the fact that 
there was little work of administra¬ 
tion to be done by him, are referred 
to the discretion of the orphans' 
court, and its decision in the exer¬ 
cise of that discretion is not review- 
able, in view of Code art 93 § 5.— 
Brown v, Tydings, 130 A. 337, 149 
Md. 22. 

Bight to extra compensation 

When the right to extra compensa¬ 
tion is left to the discretion of the 
court, its finding with reference 
thereto will not he disturbed on ap- 
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peal unless it appears that there has 
been a manifest abuse of discretion. 
Ky.—Wheeldon’s Adm'r v. Barrett’s 
Guardian, 70 S.W.2d 11, 253 Ky. 737. 
Or.—In re Neil’s Estate, 242 P. 820, 
117 Or. 76. 

70. Ala.—Rice v. First Nat. Bank, 
102 So. 700, 212 Ala 352. 

Ark.— r Busenbark v. Smith, 97 P.2d 
533, 55 Ariz. 1. 

Cal.—In re King's Estate, 121 P.2d 
716. 

Md.—Newton v. Johnson, 195 A. 312, 
173 Md. 166. 

Mich.—In re Finn's Estate, 275 N/W. 

215, 281 Mich. 478.. 

Miss.—Ralston v. Bank of Clarks- 
dale, 194 So. 923, 188 Miss. 345. 
Or.—In re Johnson’s Estate, 112 P. 
2d 468—In re Neil's Estate, 242 P. 
820, 117 Or. 76. 

Pa.—In re Davidson’s Estate, 6 A. 2d 
73, 334 Pa. 389—In re Whitehead's 
Estate, 112 A. 16, 268 Pa. 407—In 
re Griffith’s Estate, 96 Pa Super. 
242. 

Wash.—Matson v. Wilhelmson, 88 P. 
2d 412, 198 Wash. 311—In re Per¬ 
ry’s Estate, 12 P.2d 595, 168 Wash. 
428. 

24 C.J. p 986 note 8, p 1003 note 19. 

Bate of commissions allowed to 
executors by orphans' court if with¬ 
in statutory bounds is matter in 
court's discretion and not subject of 
review on appeal.—Goldsborough v. 
De Witt, 189 A. 226, 171 Md. 225. 

The award is entitled to great re¬ 
spect on appeal.—Howell v. Ott, 180 
So. 52, 182 Miss. 252, suggestion of 
error overruled 181 So. 740, 182 Miss. 
252. 

71* Tex.—Huff v. Huff, 124 S.W.2d 
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Questions of fact. Fact findings of the lower 
court, if adequately supported by the evidence and 
not clearly erroneous, will not generally be dis¬ 
turbed on appeal. 72 Accordingly, where the evi¬ 
dence as to an alleged agreement by the adminis¬ 
trator to serve without compensation was oral and 
conflicting, the trial court’s decision on the issue is 
to be accepted as conclusive. 73 

Hearing . Under some statutes the appeal from 
orders or decrees in proceedings for the allowance 
of compensation goes to a court which, although of 
jurisdiction superior to that of probate jurisdiction, 
is not of purely appellate jurisdiction, and the high¬ 
er court tries the case de novo and renders such 
a decree or order as the court of probate jurisdic¬ 
tion should have rendered. 74 

Determination a*id disposition. The appellate 


court may dismiss the appeal, 75 or affirm, 76 modi¬ 
fy, 77 or reverse 78 the order or decree appealed 
from, or itself make such order or decree as the 
court of probate jurisdiction should have made or 
rendered. 79 In a proper case the proceedings may 
be remanded to the lower court. 80 

i. Costs 

The costs of a proceeding for the allowance of com¬ 
pensation may be ordered paid from the estate. 

The costs of a proceeding pertaining to the allow¬ 
ance of commissions and attorneys’ fees to an ad¬ 
ministrator to collect may be ordered paid from the 
estate. 81 

§ 881. Tax on Commissions 

In some jurisdictions a tax is imposed on all com¬ 
missions allowed. 


327, 132 Tex. 540, reversing-. Civ. 
App., 98 S.W.2d 442. 

72. Mass.—Taylor v. Trefrey, 185 
N.E. 1, 282 Mass. 555. 

Tex—Hake v. Dilworth, Civ.App., 96 
S.W.2d 121, error dismissed. 

24 C.J. p 1003 note 14. 

Forfeiture of compensation 

Where executor, as matter of law, 
did not forfeit compensation for neg¬ 
lect or misconduct in administration 
of estate, supreme court cannot say 
that trial court erred in approving 
exception to conclusion of auditor 
that he had forfeited compensation 
because of neglect and misconduct 
and holding in passing on exception 
that executor had not so forfeited it, 
hearing of exceptions of fact having 
been submitted to judge without 
jury.—Clements v. Fletcher, 129 S.E. 
846, 161 Ga. 21. 

Value of assets 

A finding of the lower court as to 
the value of assets for the purpose 
of estimating commissions will not 
be disturbed when there is evidence 
to support such valuation.—Glover 
v. Holliday, 18 S.W. 1133, 109 Mo. 
108. 

Findings of master approved by trial 
court 

Where master found that fees and 
salaries allowed to executor and 
trustee, who continued testator's 
business with profit to the estate, 
were reasonable, and trial court af¬ 
firmed the master’s report, allow¬ 
ances would not be disturbed on ap¬ 
peal.—Sueske v. Schofield, 34 N.E.2d 
399, 376 Ill. 431, affirming 28 N.E.2d 
13S, 306 Ill.App. 80, and transferred, 
see 24 N.E.2d 342, 372 III. 481. 

73. Ind.—Drake v. Drake, 117 N.E. 
871, 66 Ind.App. 85. 

74. Burden of proof 

Since on appeal from the probate 
to the district court the statute re¬ 
quires a trial de novo, an adminis¬ 


trator has the burden to establish 
the reasonable value of his services, 
and, if he comes forward with no 
evidence, the decision must go 
against him —In re Paulson's Es¬ 
tate, 293 N.W. 607, 208 Minn. 231. 
Questions for jury 

Ga.—Kennedy v. Johnson, 7 S.E.2d 
752, 61 Ga.App. 855. 

75. Md.—Friedenwald v. Burke, 89 
A. 424, 122 Md. 156. 

76. Or.—In re Johnson's Estate, 112 
P.2d 468. 

77. When order not modified 

An order fixing executor's fees 
which erroneously failed to sustain 
objections to executor's final account 
in their entirety would not be modi¬ 
fied on executor’s appeal where no 
cross appeal was filed.—In re John¬ 
son's Estate, supra. 

78. Miss.—Howell v. Ott, 180 So. 52, 
182 Miss. 252, suggestion of error 
overruled 181 So. 740, 182 Miss. 
252. 

78. Amount allowed may be reduced 
Ala.—Rice v. First Nat. Bank, 102 
So. 700, 212 Ala. 352. 

24 C.J. p 1003 note 13 [a]. 

Where evidence not conflicting 

Where the amount of a representa¬ 
tive’s fee as allowed by the lower 
court was required to be redeter¬ 
mined and there was no conflict in 
the evidence, the appellate court 
would fix the fee rather than remit 
the case to the lower court for a new 
trial on the point.—McAlear v. Mc- 
Alear, 4 A.2d 252, 62 R.I. 158. 
Remission of part of award 

It- has been held that on appeal in 
proceedings for final settlement of 
an administrator’s accounts, where 
there were heirs of age and also mi¬ 
nor heirs, an administrator could not 
be compelled to remit from his judg¬ 
ment for compensation a commission 
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received from a claimant for ef¬ 
fecting settlement of the claim, tak¬ 
en out of money furnished by the 
heirs of age, since, if a remittitur 
were ordered, the minor heirs who 
contributed nothing to the fund for 
satisfaction of the claim would re¬ 
ceive money to which they were not 
entitled, at the expense of the adult 
heirs, and the remedy of the heirs 
contributing could be asserted only 
in an independent action.—In re Wil¬ 
son, 125 N.W. 158. S6 Neb. 175. 

80. Remand without reversal or af¬ 
firmance 

Where, on appeal from an ex parte 
order of the orphans* court allowing 
compensation to a special adminis¬ 
trator, and from its refusal to sus¬ 
pend the effect of such order, it was 
determined that parties objecting to 
the compensation as excessive were 
entitled to be heard thereon, the ap¬ 
peal from the refusal to suspend 
was dismissed, and the cause re¬ 
manded, without affirming or revers¬ 
ing the order for compensation.— 
Friedenwald v. Burke, 89 A. 424, 122 
Md. 156. 

Compensation awarded on improper 
basis 

Where court in allowing fees to 
executor was probably influenced by 
its theory that personalty belonged 
to estate and constituted part of as¬ 
sets to be administered, cause would 
be remanded to lower court for re¬ 
determination of amount of allow¬ 
ance in light of reviewing court's 
holding that personal property was 
not part of estate.—Howell v. Ott, 
180 So. 52, 182 Miss. 252, suggestion 
of error overruled 181 So. 740, 182 
Miss. 252. 

81. Ill.—Bachman v. Wilkins, 194 

Ill.App. 232. 

Costs and expenses of accounting 

and settlement generally see infra 

§§ 939-943. 
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In some jurisdictions throughout the country a i all commissions allowed to executors and adminis- 
tax is imposed by statute or statutory provision on ! trators. 82 

E. STATING AND SETTLING ACCOUNTS 


§ 882. Form and Requisites 

a. In general 

b. Intermediate accounts 

c. Blending or separating accounts 

a. In General 

In the absence of statute no special form Is generally 
required for the account of a personal representative, but 
such account should present briefly a clear and definite 
statement of the conduct of the administration. 

No special form is generally required for the ac¬ 
count of a personal representative, 83 but such an 
account should present briefly a clear and definite 
statement of the conduct of the administration, 84 
and it has been held to be sufficient if the account, 


together with the inventory, shows the condition of 
the estate. 85 

The account should ordinarily be stated in the 
form of debts and credits, 88 or assets and liabili¬ 
ties, 87 and the receipts and disbursements or assets 
and liabilities should be itemized, 88 although the 
various items may be expressed in general terms. 89 
The final account should show the inventory value 
of the items the representative is chargeable with, 
which may be corrected by reappraisement or actu¬ 
al sale of several items or by evidence indicating 
their actual value, or by loss or destruction of 
property. 90 In stating an account the income or 
interest should be separated from the principal, 91 


82. Md.—Newton v. Johnson, 195 A. 
312. 173 Md. 166—In re Watts’ Es¬ 
tate, 71 A. 316, 108 Md. 696. 

The tax is in the nature of a tax 
for the privilege of serving as an 
executor or administrator.—Williams 
v. State, 123 A. 457, 142 Md. 18. 
Persons subject to tax 

Every executor and every adminis¬ 
trator, including successive adminis¬ 
trators, must pay a tax on his com¬ 
missions.—Williams v. State, supra. 

S3. N.Y.—Solomons v. Kursheedt, 3 
Dem.Surr. 307. 

24 C.J. p 1004 note 30. 

Informality in account will not be 
permitted to work an injustice.— 
In re Gillett’s Estate, 197 A. 517, 130 
Pa.Super. 309. 

Executrix could not substitute re¬ 
port of certified accountants cover¬ 
ing period of five years prior to de¬ 
cedent's death for her final account. 
—In re Stafford’s Estate, 28 P.2d 
£40, 145 Or. 510. 

Designation as controlling 

(1) An account, although denom¬ 
inated provisional, may be held final. 
—Succession of Bing, 127 So. 384, 
170 La. 118. 

(2) On the other hand, where an 
administrator filed an account 
styled a “final account," showing a 
balance in his hands applicable to 
unpaid audited claims, but it did not 
state what the indebtedness of the 
estate amounted to, or the names of 
the creditors, their residence, etc., 
or ask that the administrator be dis¬ 
charged, and the court allowed the 
same in the form prescribed by stat¬ 
ute for the allowance of an annual 
exhibit, and did not audit and settle 
the same as the statute requires in 
the case of a final account, such ac¬ 
count should not be treated as a 


final account.—Thomas v. Hawpe, 80 
S.W. 129, 35 Tex.Civ.App. 311. 

84- S.C.—Patterson v. Jones, 82 S. 

E. ions, 99 S.C. 128. 

24 C.J. p 1004 note 31. 

Account including only moneys from 
sale of realty 

An account which includes only 
moneys arising from the sale of 
real estate riled by an administrator 
de bonis non cum testamento an- 
nexo must show how the accountant 
became administrator and by what 
authority he sold the land for the 
proceeds of which he is accounting. 
—In re Farquhar’s Estate, 5 Pa.D-ist. 
& Co. 285, 38 York Leg.Rec. 20, 20 
Sch.L.R, 175. 

85. Conn.—Spicer's Appeal, 69 A. 
936, 80 Conn. 620. 

R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553, reargument denied 98 
A. 61. 

86. N.J.—Maxwell v. McCreery, 41 
A. 498, 57 N.J.Eq. 287. 

Pa.—In re Rahauser's Estate, 52 
York Leg.Rec. 37. 

24 C.J. p 1004 note 33. 

Unliquidated claims should be in¬ 
cluded in the account.—Succession 
of Ott, 162 So. 642, 182 La. 850. 

87. Conn.—In re Marks' Estate, 163 
A. 600, 116 Conn. 58. 

Or.—In re Mannix’ Estate, 29 P.2d 
364, 146 Or. 187. 

Assets and outlays 

The only proper items of a per¬ 
sonal representative's account are 
assets of, and outlays for, the es¬ 
tate.—In re Capraro's Estate, 172 A. 
907, 116 N.J.Eq. 259, affirmed 180 A. 
830, 119 N.J.Eq. 82. 

Accretions 

The items the representative is 
chargeable with and all accretions 
should be included in the account.— 
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, In re Pringle’s Estate, 67 P.2d 204, 
| 51 Wyo. 352, 110 A.L.R. 987. 

88. N.Y.—In re Miller’s Estate, 189 
| N.Y.S. 575, 116 Misc. 51. 

Pa.—In re Longenecker's Estate, 51 
Dauph.Co. 52—In re Rahauser's 
Estate, 52 York Leg.Rec. 37. 

24 C.J. p 100-4 note 34. 

Account should fully set forth the 
facts dealing with assets and liabili¬ 
ties.—Succession of E> Hebecourt, 
179 So. 440, 189 La. 319—Succes¬ 
sion of Aronson, 123 So. 608 168 La. 
SS7. 

Payments of legacies and distribu¬ 
tive shares may properly be shown. 
—Knowles v. Perkins, 174 N.E. 221 , 
274 Mass. 27—Welch v. City of Bos¬ 
ton, 97 N.E. 893, 211 Mass. 178— 
Palmer v. Whitney, 44 N.E. 229, 166 
Mass. 306. 

Where a claim has been allowed 
by the representative, he should so 
report in his next periodical account 
or in his final account if no previous 
account has been made.—Irvine v. 
Beck, 125 P. 832, 62 Or. 593. 

Refund of excess death taxes is 
not an “increase of capital" and is 
improperly so scheduled in account, 
but operates merely to reduce cred¬ 
it for outlay.—In re Adler's Estate, 
299 N.Y.S. 542, 164 Misc. 544. 

Cost of stock transfer stamps not a 
“loss” 

N.Y. In re Adler’s Estate, supra. 

89. N.J.—Liddel v. McVickar, 11 N. 
J.Law 44, 19 Am.D. 369. 

24 C.J. p 1005 note 35. 

90. Wyo.—In re Pringle’s Estate, 
67 P.2d 204, 51 Wyo. 352, 110 A. 
L.R. 987. 

91. Pa.—In re Longenecker’s Es¬ 
tate, 51 Dauph.Co. 52—In re Ra- 
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and items relating to real estate should be stated 
separately from those relating to personal proper¬ 
ty. 92 

Statutory requirements as to the form and requi¬ 
sites of the account must be complied with. 93 

Expenses of administration and the representa¬ 
tive’s compensation need not, according to some 
authorities, be included in the account, as they are 
claims which are to be ascertained and adjusted by 
the court. 94 It has been held, however, that the 
expenses of administration should be included in 
the account, 95 and that the representative should 
file an itemized statement of the ordinary expenses 
incurred showing the necessity therefor and that 
they were incurred for the benefit of the estate. 96 

The balance for distribution should be shown in 
the account. 97 

Concerning property in another state. The ac¬ 
count of a domiciliary personal representative as to 
property in another state, where he has taken out 
ancillary letters of administration, should be ren¬ 
dered by obtaining a certified copy of the account 
rendered in the other state, with a certificate of 
the proper court that the same has been examined, 
allowed, and confirmed, and that the original ac¬ 
count and necessary vouchers are on file. 98 

Same items in two accounts . An item may prop¬ 


erly be charged to either of two accounts where the 
representative could lawfully determine in the first 
instance to make the expenditure out of either of 
the accounts. 99 

Partnership affairs between a personal represent¬ 
ative and another, both distributees of the estate, 
should be settled between them personally, and not 
through the executor’s account. 1 

Knowledge as to statements. A statement by a 
personal representative in his account as of his own 
knowledge, of a matter which he does not know to 
be true, is fraudulent in law. 2 

Verification . The accounts of an executor or 
administrator should be duly verified by his oath 
but it has been held that the omission of a formal 
affidavit is immaterial if the personal representative 
attends in person and is examined under oath as 
to his account. 4 Where there are several personal 
representatives, the affidavit of one of them to the 
truth of the account is sufficient. 5 

Supplements, amendments , and corrections . Un¬ 
der a statute so providing a supplement to a final 
report may be made. 6 

When an account as presented is not sufficiently 
specific, or is otherwise defective, it may be amend¬ 
ed by order of court 7 and mistakes in accounts may 


hauser's Estate, 52 York Leg.Rec. 
37. 

24 C.J. p 1005 note 37. 

Allocation of charges 

Where the allocation of charges 
between the income and the princi¬ 
pal of the estate is in issue, an ac¬ 
count wherein all payments whether 
from principal or income are lumped 
together in a composite total giving 
a balance unsegregated as to prin¬ 
cipal or income is improper.—In re 
Clyde’s Estate, 193 A. 640, 329 Pa. 
552, 115 A.L.R. 1412. 

92. Pa.—Price’s Estate, 11 Kulp 
259—In re Rahauser’s Estate, 52 
York Leg.Rec. 37. 

Property to be included in account 
see supra § 833. 

Where sureties not liable for pro¬ 
ceeds of realty 

Where sureties on an administra¬ 
tion bond are not responsible for 
the proceeds of realty, separate ac¬ 
counts of personalty and of the pro¬ 
ceeds of realty should be rendered, 
when on a settlement the liability 
of such sureties is to be determined. 
Pa.—Baldwin’s Estate, 1 ChestCo. 
315. 

Va.—Strother v. Hull, 23 Gratt. 652, 
64 Va. 652. 

Account cannot be rejected merely 
because it mingles statements as to 


the proceeds of real property with 
statements as to personal property. 
—In re Place, 1 Redf.Surr., N.Y., 
276. 

93. Ark.—Whitlow v. Patterson, 112 
S.W.2d 35, 195 Ark. 173. 

24 C.J. p 1005 note 39. 

94. N.Y.—Matter of Kane, 72 N.Y. 
S. 333, 64 App.Div. 566. 

24 C.J. p 1005 note 43. 

Itemized statement of attorney’s 
services need not be filed by attor¬ 
ney or representative on latter’s 
final account.—Dicken v. Strasburg- 
er, 166 N.E. 143, 31 Ohio App. 18. 

95. Pa.—In re Rahauser's Estate, 
52 York Leg.Rec. 37. 

98. Ark.—Scroggins v. Osborn Co., 
26 S.W.2d 95, 181 Ark. 424. 

97. Conn.—In re Marks’ Estate, 163 
A. 600, 116 Conn. 58. 

Pa.—McCullough’s Estate, 14 Pa. 
DisL 7. 

Account of administrator pendente 
lite on revocation of his letters 
should show of what items the bal¬ 
ance in his hands consists.—In 
Buck’s Estate, Mo.App., 220 S.W. 
714. 

Particularity 

The balance on an account should 
show exactly of what it is composed, 
either of cash, goods or chattels.— 
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In re Rahauser’s Estate, 52 York 
Leg.Rec., Pa., 37. 

98. Ohio.—In re Phelps, 3 Ohio Dec. 
(Reprint) 13, 2 Wkly.L.Gaz. 120. 

99. Mich.—In re Ward, 116 N.W. 
23, 152 Mich. 218. 

1. Pa.—In re Wentz, 74 A. 424, 225 
Pa. 566. 

2. Mass.—Brigham v. Morgan, 69 
N.E. 418, 185 Mass. 27. 

3- Ky.—Browning v. Earl, 54 S.W. 

833, 21 Ky.L. 1295. 

24 C.J. p 1006 note 73. 

Affidavit and testimony 

Affidavit of representative to cor¬ 
rectness of account and his testi¬ 
mony as to its correctness is suffi¬ 
cient.—Succession of Quinn, 164 So. 
781, 183 La. 727. 

4. S.C.—Henshaw v. Robertson, 8 
S.C.Eq. 311. 

5. Pa.—Kennedy v. Wachsmuth, 12 
Serg. & R. 171, 14 Am.D. 676. 

6. Supplement is part of report 
Okl.—Exendine v. Iron, 4 P.2d 1035, 

153 Okl. 177. 

7- N.J.—Maxwell v. McCreery, 41 
A. 498, 57 N.J.Eq. 287. 

24 C.J. p 1005 note 55. 

Ame n d m ent as to presentation and 
payment of claim 

Where executors’ account stated 
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be corrected on their settlement. 5 The court can¬ 
not command the conscience of the personal rep¬ 
resentative, so as to compel him to conform his 
returns under oath to the views of the court, 9 and 
it has no authority to make alterations in the ac¬ 
count of an administrator by striking out items on 
both sides of the account and interlining others, but 
still preserving in the aspect of the account such 
an appearance as would indicate that the adminis¬ 
trator had sworn to the account as altered, when 
as a matter of fact he had not, but the court should 
proceed to state the account de novo. 10 

b. Intermediate Accounts 

A personal representative's intermediate account 
should show the exact condition of the estate. 

An intermediate account of a personal represent¬ 
ative should be in the form and shape contemplated 
by the statute requiring the account. 11 The account 
should reveal the exact condition of the estate. 12 
It should state whether an inventory has been 
filed, 13 and, if none has been filed, the account 
should furnish the information usually supplied by 
the inventory. 14 It should account for the inven¬ 
toried value of the property received, 15 and should 
show which inventoried assets are on hand and 
what has been done with those which are not on 
hand. 16 Such account should also state the facts 
as to advertisement for, presentation, payment, or 
rejection of claims, 17 the names and ages of lega- 

that certain claim was rejected, 
they would not on motion in ac¬ 
counting- proceeding - be allowed to 
amend the account so as to have it 
state that claim was "not presented 
and not paid," since claimant had 
a right to assume that the matter 
as stated in the account would be 
heard on the accounting proceeding- 
—In re Craven’s Will, 13 N.Y.S.2d 
987, 171 Misc- 825. 

S. Mich.—Russell v. Wheeler, 88 N. 

W. 73, 129 Mich. 41. 

Tex.—James v. Craighead, CIv.App., 

69 S.W. 241. 

9. Court merely judges the effect 
of the representative’s returns.— 

Trotter v. Trotter, 40 Miss. 704. 

IQ. N.J.—Eakin v. Brick, 16 N.J. 

Law 98. 

11. N.Y.—In re Dwight, 9 N.Y.S. 

927, 2 Conn.Surr. 180. 

Duty to file intermediate account 
see supra § 828. 

Tull, true, and complete account 
Statute providing that testamen¬ 
tary executor is bound to render an 
annual account of his administra¬ 
tion, reckoning from the day of id s 
appointment, contemplates a full, 
traa nod complete account of all 


tee* or distributees, 16 and the names and residence 
addresses of guardians if any, 19 and should be ac¬ 
companied by vouchers. 20 However, it has been 
held that the purpose of such an account is to in¬ 
form the court and persons interested as to the 
receipts, disbursements, and changes in property, if 
any, and that the representative need not charge 
himself therein with the appraised value of the en¬ 
tire estate. 21 

c. Blending or Separating Accounts 

The administration account and the distribution ac¬ 
count should not be blended, and transactions of the ac¬ 
countant acting in separate and distinct capacities 
should ordinarily be separately stated. 

The administration account and the distribution 
account should be kept separately and not blended 
or mingled, 22 and it has been held that the court 
should, of its own motion, refuse to confirm an ad¬ 
ministration account containing items of distribu¬ 
tion ; 23 but it has also been held that on an account¬ 
ing by an executor who is also a legatee the court 
should state the entire account, both as executor 
and as legatee, charging against the legacy all 
money received, less disbursements and commis¬ 
sions. 24 

Blending into one account the transactions of an 
accountant as personal representative and as trus¬ 
tee will ordinarily not be allowed, 25 but the circum¬ 
stances may be such as to render it unnecessary 
that accountants should separate their accounts. 26 

rick's Estate, 3 Pay.L.J. 93—In re 
Rahauser's Estate, 52 York Leg. 
Rec. 37. 

24 C.J. p 1006 note 61. 

23. Pa.—In re Thompson, 79 A. 173, 
229 Pa. 542. 

24. Neb.—In re Knight's Estate, 135 
N.W. 379, 91 Neb. 127. 

25. Pa.—Simon's Estate, 9 Pa.Dist. 
59. 

Where duty in one capacity is dis¬ 
tinct from that in other, and, where 
trustee's account is likely to be 
more complex, accounts should be 
separate, whether person is desig¬ 
nated to act in both capacities, or 
only as trustee, if he has duties of 
both.—In re Hopson's Will, 211 N. 
Y.S. 128, 213 App.Div. 395. 

Employment of expert accountant 
to separate accounts may be war¬ 
ranted.—In re Hopson’s Will, supra. 

26. U.S.—Lovewell v. Schoolfield, 
Tenn., 217 P. 689, 133 C.C.A- 4-49, 
certiorari denied 36 S.Ct. 165, 239 
U.S. 644, 60 L.Ed. 483^ 

Xn simple estates where the same 

person acts both as a personal 
representative and a trustee, and it 
is difficult to determine in which 
capacity he is acting, combined ac- 


- assets, liabilities, and administra¬ 
tion.—Succession of D'Hebecourt, 179 
So. 4 40, 1S9 La. 319. 

12. Mont.—In re Connolly's Estate, 
235 P. 40S, 73 Mont. 35. 

13. N.Y.—In re Dwight, 9 N.Y.S. 
927, 2 Conn.Surr. 180. 

14. N.Y.—In re Dwight, supra. 

15. This may be shown by receipt 
of equivalent cash value, or by 
showing that property is worthless, 
has been destroyed, belonged to an¬ 
other, or on fair sale brought less 
than appraised value.—MacKenzie v. 
Union Guardian Trust Co., 247 N.W. 
914, 262 Mich. 563. 

16. Mont.—In re Connolly's Estate, 
235 P. 408, 73 Mont. 35. 

17 . N.Y.—In re Dwight, 9 N.Y.S. 
927, 2 Conn.Surr. 180. 

18. N.Y.—In re Dwight, supra. 

19. N.Y.—In re Dwight, supra. 

20. N.Y.—In re Dwight, supra. 
Vouchers generally see infra § 80S. 

21. Cal.—In re Bottoms, 103 P. 849, 
156 Cal. 129. 

Mont.—In re Davis, 78 P. 704, 31 
Mont. 421. 

22. Pa.—In re Longenecker’s Es¬ 
tate, 51 Dauph.Co. 52—In re Rode- 
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The account of an administrator de bonis non with r 
the will annexed should not be blended with the ac- I 
count of the first executor. 27 Where a will creates 
several distinct trusts in the executors, a separate 
account should be rendered as to each of such 
trusts. 28 In a suit by wards and distributees against 
their father’s executors and their guardian for an 
account, there should be a separate account taken 
with each distributee and ward. 29 

Consent of interested persons. Separate estates J 
cannot be blended by the consent of persons inter¬ 
ested therein and only one account rendered and 
one settlement effected. 30 

§ 883. Objections and Exceptions 

An interested person can contest a personal represen¬ 
tative's account only by making proper objections or ex¬ 
ceptions; but it is usually held that, whether or not ob¬ 


jections or exceptions are filed, the court should carefully 
examine, and satisfy itself of the correctness of, every 
account presented for settlement. The representative 
may be required to answer the charges of the objector. 

If a person interested in an estate wishes to con¬ 
test an account presented for settlement by the ex¬ 
ecutor or administrator, he must make proper ob¬ 
jections and take proper exceptions. 31 In adjudi¬ 
cating on an account the personal representative oc¬ 
cupies the same status as the plaintiff in an ordi¬ 
nary civil action and the objector or exceptor oc¬ 
cupies the same position as the defendant, 32 while 
the report of the representative and the exceptions 
thereto stand as the pleadings of the parties 33 and 
limit the issues to be tried. 34 It has been stated that 
that the account stands proved pro confesso against 
each party failing to object thereto, 35 except in so 
far as it may be patently contrary to law. 36 It has 


counts are often permitted.—In Te 
Hopson’s Will, 211 N.Y.S. 12S, 213 
App.Div. 395. 

27. Pa.—Hamaker's Estate, 5 Watts 
204. 

28. Ga.—Roney v. McCall, 57 S.E. 
503, 128 Ga. 249. 

N.Y.—Frame v. Willets, 4 Dem.Surr. 
36S. 

Account not separately stating- in¬ 
come to be distributed to the bene¬ 
ficiaries is not in proper form.— 
In re Peek’s Will, 227 N.Y.S. 682, 
131 Misc. 495. 

29. Ky.—Duncan v. Petty, 3 Dana 
223. 

Pa.—Dinger’s Estate, 23 Pa.Dist. 756. 

30. Ala.—Richardson v. Richardson, 
24 Ala. 395. 

31. Ind.—Miller v. Bode, 139 N.E. 
456, 80 Ind.App. 338. 

Ky.—Harper v. Lamb, 261 S.W. 280, 
202 Ky. 771. 

Miss.—McDowell v. Minor, 131 So. 
278, 280, 158 Miss. 78S, citing Cor¬ 
pus Juris. 

N.Y.—In re Kaufman's Estate, 10 N. 
Y.S.2d 616, 170 Misc. 436—In re 
Gordon’s Estate, 2 N.Y.S.2d 515, 
166 Misc. 363—In re Thaler’s Es¬ 
tate, 292 N.Y.S. 639, 161 Misc. 615 
—In re Melzak’s Estate, 275 N.Y.S. 
607, 153 Misc. 600—In re Collins’ 
Estate, 203 N.Y.S. 495, 122 Misc. 
265. 

24 C.J. p 1006 note 76. 

The object of exceptions to an 
account is to secure a correct as¬ 
certainment of the amount of prop¬ 
erty remaining for distribution 
among those who may ultimately 
be found entitled to it.—In re Herr¬ 
mann’s Estate, 12 A.2d 145, 127 N. 
J.Eq. 65, affirmed 11 A.2d 79, 127 
N.J.Eq. 84—Dunham v. Marsh, 31 A. 
619, 52 N.J.Eq. 831. 

Answer to account 

If it be assumed that an answer 


to an account of trustees under will 
is permissible, a paper denominated 
answer, plea, and averment in equi¬ 
ty is neither an answer nor a plea 
in equity.—Lannin v. Buckley, 167 
N.E. 25S, 2 68 Mass. 106. 

Bill of particulars 

In the final accounting of an ad¬ 
ministratrix, the application of the 
next of kin, who opposed the allow¬ 
ance to the wife, for a bill of par¬ 
ticulars as to when, where, and how 
the marriage was solemnized, will 
not be granted in the exercise of the 
surrogate’s discretion.—In re Sey¬ 
mour’s Estate, 182 N.Y.S. 726, 112 
Misc. 216. 

32. Ind.—Gary State Bank v. Gary 
State Bank, 2 N.E.2d 814, 102 Ind. 
App. 342. 

Okl.—In re Dixon’s Estate, 97 P.2d 
559, 186 Okl. 30S. 

24 C.J. p 1011 note 49. 

33. N.Y.—In re Baker’s Estate, 298 

N.Y.S. 261, 164 Misc. 92—In re 

Thaler’s Estate, 292 N.Y.S. 639, 161 
Misc. 615—In re Melzak’s Estate, 
275 N.Y.S. 607, 153 Misc. 600— 
In re Brady's Estate, 183 N.Y.S. 
532, 111 Misc. 492. 

24 C.J. p 1007 note 77. 

Similar statements 

(1) The petition, account, and the 
objections constitute the pleadings. 
—In re Rothschild’s Estate, 297 N. 
Y.S. 189, 251 App.Div. 639. 

(2) The petition, account, and the 
objections thereto, and also the re¬ 
ply, when authorized or necessary 
constitute the pleadings, and a no¬ 
tice of claim is not a part thereof. 
—In re Michelson’s Estate, 266 N. 
Y.S. 149, 148 Misc. 753. 

(3) The report or account consti¬ 
tutes the complaint, and the excep¬ 
tions or objections thereto stand as 
the answer.—Gary State Bank v. 
Gary State Bank, 2 N.E.2d 814, 102 
Ind.App. 342—Meier v. Union Trust 
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Co. of Indianapolis, 176 N.E. 42, 93 
Ind.App. 457. 

34. N.Y.—In re Campbell’s Estate, 
299 N.Y.S. 451, 164 Misc. 640—In 
re Thaler’s Estate, 292 N.Y.S. 639, 
161 Misc. 615—In re Melzack’s Es¬ 
tate, 275 N.Y.S. 607, 153 Misc. 600 
—Matter of Bielby, 155 N.Y.S. 133, 
91 Misc. 353. 

Tanking position inconsistent with 
exceptions 

Exceptant who has specified 
grounds of his objection should not 
be permitted to shift to different 
and inconsistent position.—In re 
Moore's Estate, 177 A. 333, 117 Pa. 
Super. 82. 

35. N.Y.—In re Sullivan’s Estate, 
30 N.Y.S.2d 954, 177 Misc. 570, re¬ 
versed on other grounds 34 N.Y. 
S.2d 503, 264 App.Div. 65—In re 
Gordon's Estate, 2 N.Y.S.2d 515, 
166 Misc. 363—In re Kananack’s 
Estate. 278 N.Y.S. S98, 155 Misc. 
35—In re Ayvazian's Estate, 275 
N.Y.S. 123, 153 Misc. 467. 

Compensation in sum requested 

In executor’s accounting proceed¬ 
ing, compensation and reimburse¬ 
ment of attorney for executor would 
be fixed in the sums requested in 
absence of objection.—In re Zalew- 
ski’s Estate, 30 N.Y.S.2d 658, 177 
Misc. 384. 

Adoption of matters not objected to 
Executrix, filing objections to co¬ 
executor’s account, adopted accounts 
filed, except as to matters objected 
to.—In re Junkersfeld’s Estate, 279 
N.Y.S. 481, 244 App.Div. 260, revers¬ 
ing 269 N.Y.S. 514, 150 Misc. 436, 
appeal dismissed 272 N.Y.S. 919, 242 
App.Div. 708, motion denied 291 N. 
Y.S. 159, 248 App.Div. 886. 

36. N.Y.—In re Thaler’s Estate, 292 
N.Y.S. 639, 161 Misc. 615—In re 
Melzak’s Estate, 275 N.Y.S. 607, 153 
Misc. 600. 
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also been asserted that unchallenged items on the 
credit side of an executor’s final account cannot be 
rejected; 37 that a surcharge of a personal repre¬ 
sentative cannot be made by the court without an 
exception to his account taken by a party in in¬ 
terest before the court; 38 and that under a stat¬ 
ute authorizing the filing of objections to the final 
account of an executor, “specifying the particulars 
of such objections,” the court on hearing objec¬ 
tions to the final account is limited to the particu¬ 
lar specifications set forth in the objections. 39 It 
is usually held, however, that whether or not ob¬ 
jections or exceptions are filed, the court should 
carefully examine every account presented for set¬ 
tlement and be satisfied that it is in every respect 
practically correct before entering an order settling 
it. 40 

Additional or further objections. The surrogate 
may in a proper case allow additional or further 
objections to be filed, 41 but this is not within the 
power of an auditor. 42 Legatees objecting to the 
final account of the executor are not limited to 
their original objections, but they may file addition¬ 
al objections to modify their demand to correspond 
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with the testimony; 43 and an opponent to an ac¬ 
count homologated so far as not opposed retains a 
right to amend his pleadings and claim a larger 
amount than first claimed, provided it does not 
change the nature of the demand. 44 An objection 
may not be repeated after it has been overruled 45 
or withdrawn. 46 

Notice of filing. The personal representative 
need not be served with notice of the filing of ob¬ 
jections to the account. 47 

Effect of filing exceptions . Exceptions which 
have been filed and are not withdrawn remain be¬ 
fore the court for consideration until the account 
is finally passed on. 48 

Answer to objections. The personal representa¬ 
tive may be required to answer the charges made 
by the objector, 49 and the court must give effect to 
a proper answer. 50 

Vacation of zuithdrazval of objections. An appli¬ 
cation for an order vacating consent to the with¬ 
drawal of objections may be denied where the ap¬ 
plicant’s action in withdrawing the objections was 
deliberate, under advice of counsel, and there is no 
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37. Or.—In re Roach, 92 P. 118, 50 
Or. 179. 

38. Pa.—Real Estate Savings & 
Trust Co. of Allegheny v. Lewis, 
16 A.2d 13, 340 Pa. 86—In re Col¬ 
ton's Estate, 38 Pa.Dist. & Co. 123, 
56 Montg.Co. 76. 

3?or overpayment of counsel fees 
Pa.—In re Stitzel, 70 A. 749, 221 Pa. 

227, 18 L.R.A.,N.S., 284. 

Insolvent estate 

(1) While so much of the rule 
stated in the text as renders a 
summary surcharge by the orphans' 
court unwarranted is equally ap¬ 
plicable to an insolvent estate, that 
part of the rule which would de¬ 
prive the orphans* court of author¬ 
ity to impose a surcharge even after 
notice to accountants and a hear¬ 
ing, unless exceptions are filed, is 
distinguishable in the ordinary in¬ 
solvent estate.—In re Colton's Es¬ 
tate, 38 Fa.Dist. & Co. 123, 56 Montg. 
Co. 76. 

(2) The cost of a tombstone not 
being a proper charge in an insol¬ 
vent estate, where credit for such 
a payment is claimed the judge has 
the authority and the duty on his 
own motion to disallow the credit 
and surcharge accountant, although 
no creditor objects, and although no 
notice was given to accountant or 
hearing had.—In re Krewson's Es¬ 
tate, 56 Montg.Co., Pa., 87. 

X3) Accounting and settlement of 
insolvent decedent's estate generally 
see supra $ 687. 


39. Or.—In re Roach, 92 P. 118, 50 
Or. 179. 

40. Ark.—Carter v. Carter, 103 S. 
W.2d 938, 193 Ark. 894. 

Cal.—In re Bennett's Estate, 90 P. 
2d 84, 13 Cal.2d 354—In re Ran¬ 
dall's Estate, 205 P. 118, 188 Cal. 
329—In re De Barry’s Estate, 111 
P.2d 72S, 43 Cal.App.2d 715—In 

re Bruggemeyer’s Estate, 2 P.2d 
534, 115 Cal.App. 525. 

Idaho.—Needham v. Needham, 200 P. 
346, 34 Idaho 193. 

Mont.—In re Connolly's Estate, 235 
P. 408, 73 Mont. 35. 

Okl.—In re Williamson’s Estate, 107 
P.2d 192, 1S8 Okl. 157. 

Pa.—In re Foulke’s Estate, 5 A.2d 
179, 333 Pa. 186. 

Wis.—In re Willing’s Will, 209 N. 

W. 602, 190 Wis. 406. 

24 C.J. p 1007 note 79. 

41. N.Y.—In re Witkind’s Estate, 4 
N.Y.S.2d 933, 167 Misc. 885. 

24 C.J. p 1010 note 30. 

43 . N.Y.—Boughton v. Flint, 74 *N. 

Y. 476. 

24 C.J. p 1010 note 31. 

43. Or.—In re Roach, 92 P. 118, 
50 Or. 179. 

44. La.—Sangfried’s Succession, 38 
So. 593, 114 La. 878. 

45. Iowa.—In re Denneny, 165 N.W. 
1007, 182 Iowa 362. 

46. N.Y.—In re Sandler’s Estate, 
15 N.Y.S.2d 307, 172 Misc. 433. 

47. Iowa.—In re Donlon's Estate, 
206 N.W. 674, 201 Iowa 1021. 
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48. Ark.—Himes v. Sharp, 184 S. 

W. 431, 123 Ark. 61. 

24 C.J. p 1010 note 35. 

49. Md.—In re Hunter’s Estate, 185 

A. 327, 170 Md. 513. 

50. Md.—Vickers v. Starcher, 2 A. 

2d 678, 175 Md. 522. 

To what answer must relate 

The answer must relate to a mat¬ 
ter which the orphans’ court has ju¬ 
risdiction to decide and whose deci¬ 
sion is not wholly within the court’s 
discretion.—Vickers v. Starcher, su¬ 
pra. 

Porm of answer 

(1) Where wife holding claim 
against deceased, which was in fact 
community property, filed opposition 
to executors' account, question 
whether, on face of petition, claim 
was opponent’s property, and if 
not, as to her right to sue thereon, 
was properly raised by exception 
of no cause or right of action.— 
Succession of Howell, 148 So. 48, 
177 La. 276. 

(2) When an account has been 
ordered on a proper bill, if addition¬ 
al objections to the settled ex parte 
accounts are discovered in the prog¬ 
ress of the cause plaintiff is permit¬ 
ted to present the matter before 
the commissioner, with proper spe¬ 
cifications, in writing, and defend¬ 
ant is allowed to meet it by affi¬ 
davit, which has the same weight 
as would be given to an answer in 
chancery.—Davis v. Morris, 76 Va. 
21—Corbin v. Mills, 19 Gratt. 438, 
60 Va. 438. 
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charge of fraud or overreaching, 61 or where the 
applicant is guilty of inexcusable laches 52 or where 
persons have acted on the faith of the withdraw¬ 
al. 53 

§ 884. - Persons Entitled to Object 

Any legally competent person interested in the dis¬ 
position of the property embraced in an administration 
account may object or file exceptions to its allowance. 

Any legally competent person or entity interested 
in the disposition of the property of a decedent em¬ 


braced in an administration account may object or 
file exceptions to its allowance. 54 An executor or 
administrator may contest the account of his co¬ 
representative 55 or of his predecessor ; 56 and the 
guardian of a person interested in the estate may 
object on behalf of his ward. 57 

On the other hand, a person or entity who has 
no interest in the estate is not entitled to object 
or except to the account of the personal represent¬ 
ative, 58 and the same is true of one who claims as 


51. N.Y.—In re Campbell, 193 N.Y. 

S. 57, 201 App.Div. 860. 

5t2. N.Y.—In re Campbell, supra. 

53. Distribution by representative, 
etc. 

Surrogate did not err in denying 
an order vacating consent to with¬ 
drawal of objections to account of 
executor, where on the faith of their 
withdrawal the executor distributed 
the estate under the will and each 
of the objecting parties accepted 
the legacy, and sold and transferred 
the stock bequeathed, and claim ad¬ 
vanced by appellants was inconsist¬ 
ent with such distribution accepted 
by them.—In re Campbell, supra. 

54. Ariz.—Barth v. Platt, 100 P.2d 
589, 55 Ariz. 241. 

Cal.—In re Mailhebuau’s Estate, 22 
P.2d 514, 218 Cal. 202—In re Re- 
inicke’s Estate, 112 P.2d 311, 44 
Cal.App.2d 271. 

Me.—In re Rumery, 123 A. 179, 123 
Me. 398. 

Mont.—In re Astibia's Estate, 46 P. 
2d 712, 100 Mont. 224—In re Mc- 
Lure’s Estate, 220 P. 527, 68 Mont. 
556. 

N.J.—In re Herrmann's Estate, 12 A. 
2d 145, 127 N.J.Eq. 65, affirmed 11 
A.2d 79, 127 N.J.Eq. 84. 

N.Y.—In re Delaney's Estate, 285 
N.Y.S. 829, 158 Misc. 458—In re 
Ledyard’s Estate, 21 N.Y.S.2d 860, 
affirmed In re Ledyard’s Will, 20 
N.Y.S. 2d 1006, 259 App.Div. 892, 
reargument denied 21 N.Y.S.2d 
390, 259 App.Div. 1029, and 24 N. 
Y.S.2d 780, 261 App.Div. 827. 

Ohio.—Burke v. McKee, 164 N.E. 776, 
30 Ohio App. 236. 

p a .—i n re Heckman's Estate, 17 Pa. 
Dist. & Co. 761—In re Bricking’s 
Estate, 28 Pa.Co. 396—In re Geer’s 
Estate, 20 Erie Co. 397. 

Wash.—In re Peterson’s Estate, 107 
P.2d 580, 6 Wash.2d 294. 

24 C.J. p 1007 note 83. 

County public welfare department 
held to have filed objections and 
to be entitled to do so.—In re Ben- 
ingaso’s Estate, 300 N.Y.S. 951, 165 
Misc. 459. 

State 

The state has sufficient interest 
in the estate, even before institution 
of escheat proceedings, to warrant 


objection to accounts.—State v. 
Kearns, 257 P. 1002, 79 Mont. 299. 

Supervisor of inheritance tax and 
escheat division may file objections 
to the account.—In re Allen's Estate, 

26 P.2d 396, 175 Wash. 65. 

Person attaching interest in dece¬ 
dent's estate may file exceptions.— 
In re Vannatta’s Estate, 26 North. 
Co., Pa., 405. 

Remainderman 

(1) Possible remainderman for 
life may file exceptions.—In re Herr¬ 
mann's Estate, 12 A.2d 145, 127 N. 
J.Eq. 65, affirmed 11 A.2d 79, 127 
N.J.Eq. 84. 

(2) A remainderman cannot ex¬ 
cept to an allowance which affects 
merely the beneficiaries for life.— 
Byrd v. Wells, 40 Miss. 711. 

Imprisoned felon may appear per¬ 
sonally through counsel to enter ob- | 
jections to the final account, rather 
than through a trustee as long as 
property rights are being defended 
which would be lost to him if not 
given a voice.—In re Weber’s Estate, 

1 N.Y.S.2d 809, 165 Misc. 815. 
Married woman 

Wife claiming against decedent’s 
succession on alleged paraphernal 
claim which was really claim be¬ 
longing to community was not enti¬ 
tled to maintain opposition to execu¬ 
tors’ account, although joined in op¬ 
position by husband for purpose of 
aiding and authorizing her to main¬ 
tain opposition.—Succession of How¬ 
ell, 148 So. 48, 177 La. 276. 

55. Ohio.—Burke v. McKee, 164 N. 
E. 776, 30 Ohio App. 236. 

24 C.J. p 1007 note 84. 

Foreign administrator, not show¬ 
ing appointment, had no standing 
on local administrator’s final ac¬ 
counting.—In re Partridge’s Estate, 
144 A. 861, 102 Vt. 9. 

56. Ariz.—Barth v. Platt, 100 P.2d 
589, 55 Ariz. 241. 

24 C.J. p 1007 note 85. 

57. Cal.—Rose’s Estate, 5 P. 220, 66 
Cal. 241. 

N.Y.—In re Proehlich’s Will, 295 N. 
Y.S. 626, 162 Misc. 768—In re Led- 
yard’s Estate, 21 N.Y.S.2d 860, af¬ 
firmed In re Ledyard’s Will, 20 
N.Y.S. 2d 1006, 259 AppJDiv. 892, 
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reargument denied 21 N.Y.S.2d 390, 
259 App.Div. 1029, and 24 N.Y.S.2d 
780, 261 App.Div. 827. 

Guardian of person not interested 
in estate is not entitled to object.— 
In re Donaldson’s Estate, 1 N.Y.S.2d 
371, 165 Misc. 661. 

58. Ill.—Jahnke v. Selle, 13 N.E.2d 
984, 368 Ill. 341—Jahnke v. Selle, 

13 N.E.2d 9S3, 368 III. 281. 

La.—Succession of Levy, 109 So. *9, 
161 La. 511—Succession of Bell r. 
Opposition of Ryland, App., 146 
So. 768. 

Mont.—In re Astibia’s Estate, 46 P. 
2d 712, 100 Mont. 224—In re Mc- 
Lure's Estate, 220 P. 527, 68 Mont. 
556. 

N.Y.—In re Senior's Estate, 14 N. 
Y.S.2d 121, 171 Misc. 904—In re 
Riegel’s Estate, 299 N.Y.S. 540, 
165 Misc. 265—In re Delaney's Es¬ 
tate, 285 N.Y.S. S29, 158 Misc. 458 
—In re O'Brien’s Estate, 280 N.Y. 
S. 679, 155 Misc. 803. 

Pa.—In re Bickling's Estate, 28 Pa. 
Co. 396. 

24 C.J. p 1008 note 93. 

Persons not affected by the action- 
complained of cannot object thereto. 
—In re Bandler’s Estate, 15 N.Y.S. 
2d 307, 172 Misc. 433—In re Led- 

yard's Estate, 21 N.Y.S.M 860, af¬ 
firmed In re Ledyard’s Will, 20 N.Y. 
S.2d 1006, 259 App.Div. 892, reargu¬ 
ment denied 21 N.Y.S.2d 390, 259 

App.Div. 1029, and 24 N.Y.S.2d 780, 
261 App.Div. 827. 

Persons without present interest 
Where a widow's daughters would 
have received more of testator's prop¬ 
erty under an audit than they were 
entitled to under statute, they could 
not except, for the benefit of their 
mother, to the audit, for, although 
they might eventually receive more 
from her than they would under the 
audit, they would not have such in¬ 
terest in their mother's share now 
as would entitle them to except be¬ 
cause the mother does not get all she 
is allowed under the law.—Derlin v. 
Derlin, 121 A. 27, 142 Md. 352. 

One holding a revocable power of 
attorney from the sole heir is not 
entitled to file objections after the 
revocation of his power.—In re Carl¬ 
ton's Estate, 221 lll.App. 34. 
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his own, and adversely to the estate, property which 
is also claimed to belong to the estate. 59 

Legatees, devisees, heirs, and distributees . Dev¬ 
isees, heirs, and distributees may object or file ex¬ 
ceptions to the personal representative’s account. 60 
The same is usually true of legatees, 61 unless there 
is a fund on hand sufficient to pay them, 62 and of 
the beneficiaries under testamentary trusts. 63 It 
has also been held that the heir of a deceased heir 64 
or the personal representative of a deceased ben¬ 
eficiary 65 may object or file exceptions. However, 


it has been held that the legatee or distributee 66 
or creditor 67 of a beneficiary has no status to at¬ 
tack the account. 

A creditor of the estate may be a person inter¬ 
ested, and so entitled to contest such an account, 68 
even though his claim is unliquidated, conditional, 
or contingent. 69 However, a legatee, distributee, 
or creditor of a creditor of an estate is not enti¬ 
tled to file objections. 70 The creditor’s failure to 
make a formal demand does not bar his opposition 
where the personal representative has recognized 


Representative’s attorney > 

(1) The attorney of the representa¬ 
tive is not an interested person and 
may not file exceptions.—Ellsworth 
v. Struckmeyer, 232 P. 56, 27 Ariz. 
484—24 C.J. p 1008 note 93 [a]. 

(2) However, where a statute 
makes the representative’s attorney 
a person interested in the estate he 
may file exceptions.—In re McLure's 
Estate, 220 P. 527, 68 Mont. 556. 
Striking- out objections by party 

without interest 

Where petition filed by accounting 
party as a part of accounting pro¬ 
ceeding asserted that widow of de¬ 
ceased had no interest in estate and 
that listing of her name among per¬ 
sons to be cited was designed to 
make of record in the accounting 
proceeding the fact that she was not 
interested, the act of the accounting 
party in citing widow did not pre¬ 
clude accounting party from seeking 
to have widow’s objection stricken 
on ground that she had no interest. 
Nothing m the petition or citation 
could constitute an admission of her 
interest.—In re Halsted’s Estate, 15 
N.Y.S.2d 862, 172 Misc. 632, 172 Misc. 
756. 

59 . La.—Succession of Glover, App., 
153 So. 496. 

24 C.J. p 1008 note 94. 

60. Ala.—Hines v. Baldwin, 100 So. 
466, 211 Ala. 322. 

Ky-—Harper v. Lamb, 261 S.W. 280, 
202 Ky. 771. 

La.—Succession of Braun, 174 So. 

257, 187 La. 185. 

24 C.J. p 1007 note 87. 

Widow cut off by will whose right 
to take against will had been sus¬ 
tained is entitled to object.—In re 
Greenberg's Estate, 267 N.Y.S. 384, 
149 Misc. 275. 

Person having interest if will was 
valid was entitled to file exceptions. 
—In re Herrmann's Estate, 11 A. 2d 
79, 127 N.J.Eq. 84, affirming 12 A2d 
145, 127 N.J.Ea- 65. 

61. Md.—Goldsborough v. De Witt, 
189 A 226, 171 Md. 225. 

24 C.J, p 1007 note 87. 

Xteg&fee who is also coexecutor 
and who in his capacity as coexecu¬ 
tor has filed an account of his coad¬ 


ministration may not file exceptions 
to the account.—In re Shafer’s Es¬ 
tate, 29 Pa.Dist. & Co. 288. 

Residuary legatees 

(1) Residuary legatees are entitled 
to object to matters affecting the 
amount of the residue.—In re Ayva- 
zian’s Estate, 275 N.Y.S. 123, 153 
Misc. 467. 

(2) However, residuary legatees 
have no right to object to matters 
not affecting their interests.—Mar¬ 
tin’s Appeal, 23 Pa. 433—24 C.J. P 
1007 note 87 [a]. 

Beneficiary of income payable in rep¬ 
resentative’s discretion 
Where executor was vested with 
discretion to apply income or por¬ 
tion of it to one or more of children 
or grandchildren of testator, testa¬ 
tor’s children and grandchildren had 
right to question the failure of trust 
company acting as executor to pay 
interest on estate funds.—In re Led- 
yard’s Estate, 21 N.Y.S.2d 860, af¬ 
firmed In re Ledyard's Will, 20 N. 
Y.S.2d 1006, 259 App.Div. 892, rear¬ 
gument denied 21 N.Y.S.2d 390, 259 
App.Div. 1029, and 24 N.Y.S.2d 780, 
261 App.Div. 827. 

Objection to lawyers’ fees 

Legatee’s interest in estate was 
insufficient to authorize objection to 
lawyers' fees properly included 
among administration expenses, 
which depleted entire personal es¬ 
tate.—In re Connor's Estate, 239 N.Y. 
S. 360, 135 Misc. 421. 

62. Pa.—In re O’Neill’s Estate, 109 
A 526, 266 Pa. 9. 

63. Cal.—In re Finch's Estate, 262 
P. 34, 202 Cal. 612. 

Mo.—Selleck v. Hawley, 56 S.W.2d 
387, 331 Mo. 1038. 

Where the executor was also the 
trustee an income beneficiary of a 
testamentary trust was a “necessary 
party” to the accounting proceeding 
an<^ was therefore authorized to ob¬ 
ject to charge made to income ac¬ 
count.—In re Haries’ Estate, 10 N.Y. 
S.2d 627, 170 Misc. 431. 

t 64. Ark.—Carter v. Carter, 103 S.W. 

2d 938, 193 Ark. 894. 

I Wash*—In re Peterson's Estate, 107 
[ P.2d 580, 6 Wash.2d 294. 
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65. Cal.—In re Reinicke's Estate, 
112 P.2d 311, 44 Cal.App.2d 271. 

N.Y.—In re Kern's Estate, 288 N.Y. 
S. 655, 159 Misc. 682. 

66. N.Y.—In re Riegel’s Estate, 299 
N.Y.S. 540, 165 Misc. 265—In re 
Kern’s Estate, 288 N.Y.S. 655, 159 
Misc. 682. 

67. N.Y\—In re May bury’s Estate, 20 
N.Y.S.2d 498, 174 Misc. 246. 

24 C.J. p 1008 note 95. 

68. Ky.—Johnson v. Dodd’s Adm’x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.L. 
R. 975. 

N.Y.—In re Weber’s Estate, 1 N.Y.S. 

2d 809, 165 Misc. 815. 

S.D.—In re Mulligan’s Estate, 243 N. 

W. 102, 60 S.D. 74. 

24 C.J. p 1007 note 90. 

Creditor’s right, even in ancillary 
proceedings, to appear and object to 
account cannot be denied.—In re Van 
Bokkelen's Estate, 250 N.Y.S. 516, 140 
Misc. 365. 

Funds sufficient to pay claim 

(1) A creditor is not entitled to 
contest the account if there are 
funds sufficient to pay his claim in 
full.—Succession of Levy, 109 So. 
49, 161 La. 511—24 C.J. p 1007 note 
90 [a]. 

(2) A creditor’s objections should 
not be dismissed if it has not been 
determined whether there are funds 
sufficient to pay his claim.—In re 
Kvetkoffs Will, 14 N.E.2d 73, 277 
N.Y. 289, reversing In re Vass, 300 
N.Y.S. 378, 252 App.Div. 737, motion 
denied In re Kvetkoff's Estate, 300 
N.Y.S: 995, 252 App.Div. 852. 

69. N.Y.—In re Shafran's Estate, 
257 N.Y.S. 234, 143 Misc. 754. 
Surety on note or obligation of de¬ 
cedent may file exceptions to account. 
—In re Harris’ Estate, 85 Pa.Super. 
523. 

One whose claim has been rejected 
and who is prosecuting action against 
estate on claim is “person interested 
in estate,” entitled to file exceptions 
to executor’s account and contest ac¬ 
count.—In re Mailhebuau’s Estate, 22 
P.2d 514, 218 Cal. 202. 

7ft. N.Y.—In re Riegers Estate, 299 
N.Y.S. 540, 165 Misc. 265. 
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the claim. 71 It has been held that the mere allega¬ 
tion that one is a creditor entitles him to be 
heard, 72 although there is also authority for the 
view that some proof of the status of the objector 
as a creditor is necessary. 73 

The transferee of an interest in decedent's es¬ 
tate enjoys the same right as the transferor to ob¬ 
ject or file exceptions to the account, 74 provided 
the interest is transferable. 75 

§ 885. - Time for Making and Filing 

Objections or exceptions to the personal representa¬ 
tive’s account must be seasonably made or filed. 

Objections or exceptions to the personal repre¬ 
sentative’s account must be seasonably made or 
filed. 76 The law usually designates a period with¬ 
in which opposition must be made, particularly in 
excepting to an allowance, and one who objects or 


excepts should comply with such a requirement. 77 
One who fails to object within the time allowed is 
in default 78 and cannot be heard except on an ap¬ 
plication to open the default, 79 although it has been 
held that the fact that exceptions to an executor’s 
report are filed one day too late does not prejudice 
any substantial right of the executor, and is not 
sufficient ground for the striking of such excep¬ 
tions, 86 and that it is within the discretion of the 
court to permit the filing of exceptions to an execu¬ 
tor’s report raising a question passed on in over¬ 
ruling former exceptions, where the exceptions last 
filed are filed before the final approval of the re¬ 
port, and bring to the attention of the court pro¬ 
visions of the will not previously noticed. 81 

While the court should not as a matter of prac¬ 
tice permit objections to be filed after the account 
has been taken under advisement, 82 it may never- 


VI- La.—Succession of Holstun, 
Arp-. 141 So. 793. 

72- N.Y.—:Matter of Miles, 68 N.Y. 

S. 368, 33 Misc. 147, reversed on 
other grounds 71 N.Y.S. 71, 61 App. 
Div. 562. 

73. La.—Cabouret’s Succession, 9 
La.Ann. 520. 

Unless his claim is valid and has 
been seasonably filed, an alleged cred¬ 
itor cannot file exceptions.—McCul¬ 
lough v. Kaufman, 193 ISLE. 924, 103 
Ind.App. 4. 

74. Cal.—In re Ross’ Estate, 182 P. 
303, 179 Cal. 358. 

Mo.—Jones v. Redman, App., 75 S. 
W.2d 80. 

Pending* action to determine rights 
under assignment 
Objectant was not entitled to file 
objections as equitable assignee of 
beneficiary where action instituted by 
objectant against beneficiary to en¬ 
force alleged rights under agreement 
had not been determined.—In re Rie¬ 
gers Estate, 299 JN.Y.S. 540, 165 Misc. 
265. 

Assignee of legatee to whom legacy 
paid 

The assignee of a legatee who was 
bequeathed a ring, household furni¬ 
ture, furnishings, and effects was not 
entitled to object to the amount of 
the attorney’s compensation and cost 
of burial plot where all the items, 
except the ring, were delivered to 
the legatee, the estate was solvent, 
and the assignee had no other inter¬ 
est in the estate.—In re Adams’ Es¬ 
tate, 288 N.Y.S. .924, 159 Misc. 827. 

75. Receiver of spendthrift trust 
The receiver of property of a life 

beneficiary of a spendthrift trust has 
not a sufficient interest to file objec¬ 
tions.—In re Senior’s Estate, 14 N.Y. 
S.2d 121, 171 Misc. 904. 

76. Or.—In re Shepherd’s Estate, '41 


P.2d 444, 152 Or. 15 modified on 
other grounds 49 P.2d 448, 152 Or. 
15. 

Premature objections 

(1) Objections should not be pre¬ 
maturely made.—In re Appell’s Es¬ 
tate, 189 N.Y.S. 510, 197 App.Div. 
631. 

(2) Objections to values placed on 
securities in intermediate account are 
premature, and should be reserved 
until after sale, or until the matter 
of final distribution is heard.—In re 
McCafferty’s Will, 264 N.Y.S. 38, 147 
Misc. 179. 

Caches 

(1) Objector's conduct held to 
amount to “laches” barring objec¬ 
tion.—In re Bloomingdale's Estate, 
13 N.Y.S.2d 674, 171 Misc. 843. 

(2) Where exceptions to the final 
report of an administrator were filed 
and heard within a month after pres¬ 
entation of such report, the heirs 
were not chargeable with laches be¬ 
cause they had, five years previously, 
served notice on the administrator 
not to make payments involved in the 
exception.'—Whittemore v. Coleman, 
88 N.E. 228, 239 Ill. 450, affirming 144 
Ill.App. 109. 

77. N.Y.—In re Melzak’s Estate, 275 
N.Y.S. 607, 153 Misc. 600. 

24 C.J. p 1008 note 97. 

Rule of court 

Pa.—In re Hall’s Estate, 36 Pa.Dist. 
& Co. 582 —In re Geer’s Estate, 20 
Erie Co. 397. 

Amount of allowance not specified 

! Person Objecting to allowances for 
[ services was not required to file 
I written objections prior to final hear¬ 
ing as required by law where no 
amounts for such services were spec¬ 
ified until hearing.—In re Bradley’s 
Estate, 52 P.2d 333, 184 Wash. 642. 
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78. N.Y.—In re Melzak’s Estate, 275 
N.Y.S. 607, 153 Misc. 600. 

Account confirmed absolutely 

Under a rule of court so provid¬ 
ing, if exceptions are not filed within 
the time limited the account becomes 
confirmed absolutely as of course.— 
In re Hall’s Estate, 36 Pa.Dist. & 
Co. 582—In re Reinboldt’s Estate, 27 
North.Co., Pa., 89. 

79. Discretion, of court; terms 

The denial or grant of such appli¬ 
cation rests in the court’s judicial 
discretion, and may be made on 
terms.—In re Melzak’s Estate, 275 N. 
Y.S. 607, 153 Misc. 600. 

Application granted 

(1) One cited as legatee to appear 
at the accounting of an executor, but 
who did not appear because she did 
not then know of her interest as heir, 
may have her default opened and be 
allowed to file objections on account 
of her rights as heir.—Matter of St. 
John, 93 N.Y.S. 840, 104 App.Div. 622. 

(2) Where an account was abso¬ 
lutely confirmed and before the end 
of the term parties in interest ap¬ 
plied for leave to file exceptions 
nunc pro tunc, showing that they 
were nonresidents and without ac¬ 
tual knowledge of the proceedings, 
and alleging that the administrator 
had appropriated all the personal es¬ 
tate and had secured a decree in his 
favor for an amount chargeable on 
the real estate in payment of an al¬ 
leged claim which was unfounded, 
permission to file exceptions should 
be granted.—In re Irwin, 74 A. 212, 
225 Pa. 372. 

80. Ind.T.—In re Overton, 82 S.W. 
766, 5 Ind.T. 334. 

81. Ind.T.—In re Overton, supra. 

62. Mont.—In re Connolly’s Estate, 
235 P. 408, 73 Mont. 35. 
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theless allow objections to be filed at such time.® 3 
However, the filing of objections after the account 
has been settled is without legal effect. 84 

§ 886. - Grounds 

Unless It is otherwise provided by statute an objec¬ 
tion or exception to a personal representative’s account 
may be directed to any matter adversely affecting the 
objector’s or exceptors' own interest, relative to the rep¬ 
resentative’s execution of his trust, or as to which the 
account is incorrect or improper. 

An obj*ection or exception to a personal repre¬ 
sentative’s account must be based on proper legal 
grounds. 85 A person may object only with respect 
to matters affecting the administration of the es¬ 
tate, 86 and adversely affecting his own interests. 87 


Unless it is otherwise provided by statute an ob¬ 
jection or exception may be directed to any matter 
relative to the manner in which the personal rep¬ 
resentative has executed his trust, 88 and to any 
matter as to which the account is incorrect or im¬ 
proper. 89 Thus, unless it is otherwise provided by 
statute, an objection or exception may be directed 
to credits claimed, 90 the allowance of a claim, 91 
the classification and priorities accorded various 
debts, 92 or may be urged against the representa¬ 
tive’s claim for compensation. 93 Objections or ex¬ 
ceptions may also be based on acts or omissions of 
the personal representative resulting in loss or dam¬ 
age to the estate 94 or on charges against the rep¬ 
resentative 95 based on a contention that certain 


83. Mont.—In -re Connolly's Estate, 
257 P. 418, 79 Mont. 445. 

84 . Cal.—In re Reed’s Estate, 48 P. 

2d 177, 9 Cal.App.2d 94. 

85. Idaho.—Needham v. Needham, 
200 P. 346, 34 Idaho 193. 

Ky.—Osborne’s Ex’x v. Osborne, 65 
SAW 2d 984, 251 Ky. 730. 

N.Y.—In re Powell’s Will, 11 N.Y.S. 
2d 53, 256 App.Div. 1076, reargu¬ 
ment denied 12 N.Y.S.2d 1018, 257 
App.Div. 847—In re Cameron’s Es¬ 
tate, 300 N.Y.S. 821, 165 Misc. 792, 
affirmed In re Cameron's Will, 3 
N.Y.S.2d 206, 253 App.Div. 888, mo¬ 
tion denied In re Cameron’s Estate, 
3 N.Y.S.2d 894, 254 App.Div. 558, 
affirmed 16 N.E.2d 362, 278 N.Y. 
352, 117 A.L.R. 1333. 

Pa.—In re Hand’s Estate, 172 A. 666, 
315 Pa. 238. 

Objection to payment of verified 
claim disallowed 

N.Y.—In re Williams* Estate, 232 N. 
Y.S. 521, 133 Misc. 322. 

86. N.Y.—In re Bandler’s Estate, 15 
N.Y.S.2d 307, 172 Mise. 433—In re 
McNamara's Estate, 245 N.Y.S. 186, 
138 Misc. 526—In re Wien’s Estate, 
244 N.Y.S. 397, 137 Misc. 456. 

Matters to be determined on account¬ 
ing of representative see infra § 
892. 

Acts as executor of another person 
The court cannot entertain an ob¬ 
jection to the final settlement on 
an administration which involves 
representative's acts as executor of 
another person, based on his failure 
to account for such acts.—Goodman 
v. Griffith, 134 S.W. 1051, 155 Mo. 
App. 574. 

Assignment by former administra¬ 
tor of fees to attorneys representing 
new administrators and other persons 
interested in estate could not be at¬ 
tacked; on accounting by new admin¬ 
istrators, no item of whose account 
was objected to.—In re Olcese’s Es¬ 
tate, 36 P.2d 219, 1 Cal.App.2d S3. 

87. Ga.—Usry v. Williams, 199 S. 
EL 235, 58 Ga.App. 496. 


N.Y.—In re Ayvazian’s Estate, 275 
N.Y.S. 123, 153 Misc. 467—In re 
Ledvard’s Estate, 21 N.Y.S. 2d 860, 
affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, 259 App.Div. 892, re¬ 
argument denied 21 N.Y.S.2d 390, 
259 App.Div. 1029, and 24 N.Y.S.2d 
780, 261 App.Div. 827. 

Absence of injury 

Heirs of an executor who were al¬ 
so beneficiaries under the will un¬ 
der which he served could not com¬ 
plain that the account of the admin¬ 
istrator cum testamento annexo pro¬ 
vided for no compensation for such 
executor, where the account likewise 
omitted compensation for the admin¬ 
istrators, and the will contained a 
clause providing for the prorating 
of the expenses of administration, 
and under such prorating the shares 
such heirs would inherit from the ex¬ 
ecutor would have been exhausted had 
compensation been allowed both ex¬ 
ecutor and administrators.—In re Ad- 
in’s Estate, 202 P. 262, 117 Wash. 693. 

j 88. Ohio.—In re Blue’s Estate, 32 
N.E. 2d 499, 67 Ohio App. 37. 

Acts meriting commendation 

An objection may not be based on 
acts of the representative which, 
viewed retrospectively, merit com¬ 
mendation rather than censure.—In 
re Bingham’s Estate, 17 N.Y.S.2d 981. 

89. Ark.—Carter v. Carter, 103 S.W. 
2d 938, 193 Ark. 894. 

Ind.—Miller v. Bode, 139 N.E. 456, 
80 Ind.App. 338. 

Ohio.—In re Blue’s Estate, 32 N.E.2d 
499, 67 Ohio App. 37. 

24 C.J. p 1008 note 4. 

Account held not incorrect or 
proper 

N.Y.—In re Beningaso’s Estate, 300 
N.Y.S. 951, 165 Misc. 459. „ 

90. Or.—In re Roach, 92 P. 118, 50 
Or. 179. 

Disbursements 

Mich.—Loomis v. Armstrong, 14 N. 
W. 505, 49 Mich. 521. 
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Statute otherwise providing 
Ohio.—In re Blue’s Estate, 32 N.E.2d 
499, 67 Ohio App. 37. 

91. Ariz.—Latham v. McClenny, 285 
P. 684, 36 Ariz. 337. 

Okl.—In re Travis' Estate, 97 P.2d 
50, 186 Okl. 223. 

S.D.—In re Mulligan’s Estate, 243 
N.W. 102, 60 S.D. 74. 

Statute otherwise providing 
Ohio.—In re Blue’s Estate, 32 N.E.2d 
499, 67 Ohio App. 37. 

Only claims not passed upon on 
prior settlement of any account may 
be contested.—In re Travis' Estate, 
97 P.2d 50, 186 Okl. 223. 

92. La.—Succession of Tacon, 172 
So. 513, 186 La. 418. 

93. Cal.—In re Kruger, 7$ P. 891, 
143 Cal. 141. 

24 C.J. p 1009 note 7. 

However, it has been held that the 
question of fiduciary commissions is 
not properly the basis of an objec¬ 
tion to the account.—In re Aronowitz* 
Estate, 272 N.Y.S. 421, 151 Misc. 746. 

94. N.Y.—In re Froehlich's Will, 295 
N.Y.S. 626, 162 Misc. 768—In re 
Greenberg’s Estate, 267 N.Y.S. 384, 
149 Misc. 275. 

Waste ox mismanagement 
Where executor or administrator 
acts without bond, party injured by 
waste or mismanagement of estate 
may file exceptions in probate court, 
with right of appeal to losing party. 
—Smith v. St. Louis Union Trust Co., 
104 S.W.2d 341, 340 Mo. 979. 

95. Ind.—Miller v. Bode, 139 N.E. 
456, 80 Ind.App. 338. 

Mich.—Loomis v. Armstrong, 14 N. 

W. 505, 49 Mich. 521. 

N.J.—In re Brueck’s Estate, 199 A. 
61, 124 N.J.Eq. 62, affirming .194 
A. 60, 122 N.J.Eq. 329. 

Liability of representative 

Challenge to executor's final re¬ 
port is proper method to contest lia¬ 
bility of personal representative.— 
In re Bourne’s Estate, 232 N.W. 169, 
210 Iowa 883. 
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charges not in the account should be added there¬ 
to, 96 or that charges in the account should be in¬ 
creased, 97 as when the valuation placed upon the 
estate’s assets is challenged, 98 or it is claimed that 
the assets of the estate are greater than the ac¬ 
count shows. 99 

On the other hand, an objection or exception to 
the personal representative’s account cannot be di¬ 
rected to matters or issues already finally decided, 1 
or to acts or omissions of the personal representa¬ 
tive not resulting in loss or damage to the estate, 2 
and persons excepting to a final account cannot 
complain that vouchers showing payments to other 
persons interested were not filed. 3 An objection 
on a subject not touched on by the report may be 
disregarded where the estate remains open, 4 and 


exceptions based on the representative’s neglect to 
account for rents are properly stricken out where 
the court has no jurisdiction to compel him to ac¬ 
count therefor. 5 

A claim not seasonably filed cannot be presented 
in the form of exceptions to the final account. 6 

Disallowance of claim . While it has been held 
that an objection cannot be based on the disallow¬ 
ance of a claim, 7 it has been recognized that op¬ 
position to the account furnishes a method whereby 
the merits of a claim not included in the account 
may be determined. 8 

Failure to pay claim. It has been held that an 
objection cannot properly be based on the personal 
representative’s failure to pay a claim, 9 although 
exceptions to the final account based on the repre- 


96. Mich.—Loomis v. Armstrong-, 14 
N.W. 505, 49 Mich. 521. 

97. Mich.—Loomis v. Armstrong-, 
supra. 

98. N.J.—In re Herbert’s Estate, 4 
A.2d 2S6, 125 N.J.Eq. 25. 

N.Y.—In re Witkind’s Estate, 4 N. 

Y.S.2d 933, 167 Misc. 885. 

Claim against insolvent corporation 
Proper method of determining val¬ 
ue of decedent's claims against in¬ 
solvent corporation was to fix value 
of all assets of corporation and ap¬ 
portion value to all claims of credi¬ 
tors of same class pro rata.—In re 
Herbert's Estate, 4 A. 2d 286, 125 N. 
J.Eq. 25. 

Valuation immaterial 

It is immaterial that personal rep¬ 
resentatives charged themselves with 
stock at less than its true value, 
where they were in a position to 
distribute the stock in kind and 
most of the legatees consented to 
such distribution.—Matter of Titus, 
148 N.Y.S. 359, ’86 Misc. 375. 

S9. Mich.—Loomis v. Armstrong, 14 
N.W. 505, 49 Mich. 521.. 

N.J.—In re Brueck’s Estate, 199 A. 
61, 124 N.J.Eq. 62, affirming 194 A. 
60, 122 N.J.Eq. 329. 

1. Cal.—Bauer v. Superior Court in 
and for Los Angeles County, 281 
P. 61, 208 Cal. 193. 

Confirmed sale 

An objection cannot be directed 
to the validity of a duly confirmed 
administration sale.—In re Gump's 
Estate, 107 P.2d 17, 16 Cal.2d 535, 
prior opinion, App., 97 P.2d 301. 
Final decree of distribution 

Court was without jurisdiction to 
pass on objections based on alleged 
failure to account for property 
claimed to have rightfully belonged 
to testatrix but distributed to ex¬ 
ecutor while he was acting as ad¬ 
ministrator of a previous estate, 
where decree of distribution in for¬ 


mer estate proceedings had become 
final.—In re Madsen’s Estate, 87 P. 
2d 903, 31 Cal.App.2d 240. 

Law governing distribution 

A claim that distribution should 
be according to the laws of another 
state is not a legitimate objection 
to the account.—Miller v. Bode, 139 
N.E. 456, SO Ind.App. 338. 

Claims paid under court order 
Judgment creditors of heirs at 
law are not entitled to object to pay¬ 
ments validly made under a court 
order, under the controlling facts 
as they appeared before, and with¬ 
out their objection, but were enti¬ 
tled only to distributive shares of 
such heirs after payment of claims 
by administrator, where all heirs at 
law had assented to the payment 
of such claims.—Stone v. Townsend, 
1 So.2d 237, 190 Miss. 547. 

2. N.Y.—In re Cameron’s Estate, 

300 N.Y.S. 821, 165 Misc. 792, af¬ 
firmed In re Cameron's Will, 3 
N.Y.S.2d 206, 253 App.Div. 888, 

motion denied In re Cameron’s 
Estate, 3 N.Y.S.2d 894, 254 App. 
Div. 558, affirmed 16 N.E.2d 362, 
278 N.Y. 352, 117 A.L.R. 1333., 
Representative’s failure to record 

mortgage securing debt to estate, 
was not ground for objection to ac¬ 
count, where debt was not collected 
because of debtor’s nonliquid, al¬ 
though healthy, financial condition. 
—In re Witkind's Estate, 4 N.Y.S.2d 
933, 167 Misc. 885. 

Variance from directions in win 
The executor’s failure to comply 
precisely and literally with direc¬ 
tions contained in the will will not 
warrant the court's disapproval of 
the account.—In re Fox's Estate, 215 
N.Y.S. 648, 126 Misc. 767. 

3. Miss.—Meyer v. Meyer, 64 So. 
420, 106 Miss. 638. 

4. Iowa.—In re Smith, 109 N.W. 
196, 133 Iowa 142. 
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5. N.J.—In re Struble's Estate, 101 

A. 177, 87 N.J.Eq. 311. 

8. Ind.—In re Beasley’s Estate, 11 
N.E.2d 60, 104 Ind.App. 312—Beck- 
elhimer v. Babcock, 164 N.E. 635, 
88 Ind.App. 493. 

7 . Okl.—In re Travis' Estate, 97 P. 
2d 50, 186 Okl. 223. 

8. Cal.—In re Mailhebuau's Estate, 
22 P.2d 514, 218 Cal. 202. 

N.Y.—In re Weber’s Estate, 1 N.Y. 
S.2d 809, 165 Misc. S15—In re Ben- 
ingaso’s Estate, 300 N.Y.S. 951, 165 
Misc. 459—In re Michelson’s Es¬ 
tate, 266 N.Y.S. 149, 148 Misc. 753. 
In Louisiana 

(1) An opposition based on a claim 
not included in the account alleging 
a balance due opponent as assignee 
on loans made to decedent during 
his lifetime on which various pay¬ 
ments were made stated cause of ac¬ 
tion.—Succession of Thompson, 186 
So. 1, 191 La. 480. 

(2) A widow’s claim to her marital 
fourth may be considered on her op¬ 
position to the final account.—Suc¬ 
cession of Andrus, 175 So. 624, 187 
La. 931—Succession of Tacon, 172 
So. 513, 186 La. 418. 

(3) However, it has been held that 
as a general rule the statute concern¬ 
ing suit on unliquidated claims and 
claims rejected by curator of a suc¬ 
cession provides the exclusive pro¬ 
cedure "by which an unliquidated 
claim may be litigated, and it is not 
permissible to present such claim by 
way of opposition to an account.— 
Succession of ftabb, App., 193 So. 
268. 

9. Fart payment 

An objection by a creditor that 
the amount paid him is less than 
his claim cannot be urged as an ob¬ 
jection to the account, but the cred¬ 
itor's remedy is by action.—In re 
Swan, 99 A. 449, 115 Me. 501. 
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sentative’s failure to make payment have been al¬ 
lowed. 10 

Technical objections to an account are not fa¬ 
vored 11 and some injury resulting from the tech¬ 
nical defect complained of must be shown before 
they will be permitted. 12 

An exception directed to a clerical error of the 
auditing judge, which may be readily corrected by 
him, is needless and will not be allowed. 13 

An objection which presents a question of laze 
which can be determined only when the issues of 
fact have been decided is improper as such a ques¬ 
tion should be presented to the court when a decree 
on the account is submitted. 14 

Exceptions to a supplemental account of an ex¬ 
ecutor must be confined to matters contained in that 
account. 15 


§ 887. - Form and Sufficiency 

In the absence of statutes or rules of court prescrib¬ 
ing the form of objections or exceptions to a personal 
representative’s account they need not assume any special 
form, but the usual rules of pleading apply to them. 

Statutes or rules of court prescribing the form 
of objections or exceptions to the personal repre¬ 
sentative’s final account must be complied with, 16 
but in the absence of such statutes or rules of court 
they need not assume any special form. 17 Never¬ 
theless, the objections or exceptions to an account 
constitute the answer of the objector or exceptor, 
see supra § SS3, and the usual rules of pleading ap¬ 
ply to them. 18 Thus the objections or exceptions 
should not contain matter which is irrelevant, scan¬ 
dalous, abusive, disrespectful, or contemptuous, 10 
and should allege facts and not mere conclusions. 20 
They should be such as clearly to raise triable is¬ 
sues, 21 and should clearly and specifically point out 
the grounds on which they are based, 22 and should 


la Claim for money advanced for 
funeral, etc. 

Where administrator de bonis non 
admitted that advancements by wid¬ 
ow for deceased husband’s funeral 
bill and expenses of last sickness 
were correct, and widow’s claim for 
advancements was never rejected, 
probate court had jurisdiction to 
pass on widow’s claim on adminis¬ 
trator’s final account, and if no set¬ 
tlement had been made with widow, 
as contended by administrator, then 
administrator could be ordered to 
settle the widow’s claim and incor¬ 
porate the claim in his final account. 
—Kitt v. Swope, Ohio App., 34 N.E. 
2d 479. 

11. Iowa.—In re Dalton, 168 N.W. 

332, 183 Iowa 1013. 

Disallowance of account not justi¬ 
fied 

Failure to set forth in schedule 
items which were set forth in in¬ 
ventory as of uncertain or no value 
diu not justify disallowance of ac¬ 
count.—Moulton v. Thompson, 196 
N.E. 914, 291 Mass. 308. 


1 16. N.J.—-Blackwell v. Blackwell, 
29 N.J.Eq. 576, affirmed 31 N.J. 
Eq. 796. 

N.Y.—In re Pfeiffer’s Estate, 297 N. 

Y.S. 672, 163 Misc. 615. 

Wilting 

(1) When required by statute, the 
objections must be in writing-. 

Cal.—In re Randall’s Estate, 205 P. 
118, 188 Cal. 329. 

Idaho.—Needham v. Needham, 200 
P. 346, 34 Idaho 193. 

24 C.J. p 1009 note 25. 

(2) Written objections may, how¬ 
ever, be waived.—In re Marre, 59 P. 
385, 127 Cal. 128. 

Aid of court in preparing 1 objections 

(1) The court will not ordinarily 
speculate as to the possible forms 
the objections may take in advance 
of filing:.—In re Sielcken’s Estate, 3 
N.Y.S.2d 793, 167 Misc. 327. 

(2) However, where an extraordi¬ 
nary number of persons claim kin¬ 
ship to decedent, the court will pre¬ 
scribe the form and procedure for 
filing objections.—In re Wood’s Es- | 
tate, 295 N.Y.S. 139, 162 Misc. 497. 


12. Or,—In re Censer, 66 P. 607, 
40 Or. 138. 

Objection sustained 
An admittedly technical objection 
to the account directed to inclusion 
of real estate therein for the pur¬ 
pose of preventing any attempt to 
base commission computations on the 
value of such land was sustained.— 
In re McCabe’s Estate, 27 N.Y.S<2d 
127, 176 Misc. 286. 

1& Pa.—Mart’s Estate, 10 Pa-Dist. 
421, 25 Pa,Co. 401. 

14* N.Y.—Matter of Brommer, 173 
N.Y.S. 200, 105 Misc. 344. 

IS. Fa.—In re Irvine, 58 A 618, 209 
Pa. 3251 


17. Idaho.—Needham v. Needham, 
200 P. 346, 34 Idaho 193. 

N.Y.—In re Michelson’s Estate, 266 
N.Y.S. 149, 14S Misc. 753. 

Application for attorney’s fees as 
exception 

A petition for an order requiring 
the administrator to pay his attor¬ 
neys will be treated as an exception. 
—Ellsworth v. Struckmeyer, 232 P. 
56, 27 Ariz. 484. 

Objections by motion to strike 

Objections to administrator’s ac¬ 
count importing matters of fact 
may be availed of only by plenary 
pleading, and not by motion to 
strike.—McDowell v. Minor, 131 So 
278, 158 Miss. 788. j 
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18. N.Y.—In re Melzak’s Estate, 275 
N.Y.S. 607, 153 Misc. 600. 

Open to every objection of law and 
fact 

Oppositions to an executor’s ac¬ 
count are in the nature of answers, 
and matters alleged therein are open 
to every objection of law and fact 
as though such objections had been 
specially pleaded.—Pizzati’s Succes¬ 
sion, 75 So. 498, 141 La. 645. 

19. Cal.—In re Randall's Estate, 230 
P. 445, 194 Cal. 725. 

Claim against representative individ¬ 
ually 

Objections held not subject to mo¬ 
tion to strike on ground that they 
stated a cause of action against rep¬ 
resentative as an individual.—In re 
Rinard’s Estate, 275 N.W. 485, 224 
Iowa 100. 

2a Iowa.—In re Sterner’s Estate, 
277 N.W. 366, 224 Iowa 605. 

21- N.Y.—In re Michelson’s Estate. 

266 N.Y.S. 149, 148 Misc. 753. 
Objection held to raise triable issue 
N.Y.—In re Froehlich's Will, 295 N.Y. 

S. 626, 162 Misc. 768. 

Expression of dissatisfaction 

The mere expression, in the re 
port of the special guardian for in¬ 
fant legatees, of his dissatisfactior 
with the amount of funeral expense.* 
and his intention to contest sucl 
items is insufficient to raise the is 
sue.—In re Ferrara’s Estate, 1 N.Y 
S.2d 900, 165 Misc. 900. 

22. Ind.—Miller v. Bode, 139 N.E 
456, 80 Ind.App. 338. 

Miss.—McDowell v. Minor, 131 Sc 
278, 280, 158 Miss. 788, citing Cor 

pus Juris* 

Mo.—Hoffmeyer v. Mintert, 93 S.W 
2d 894. 
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state specifically the item or items objected to. 23 
However, the evidence tending to support the ob¬ 
jections or exceptions need not be pleaded. 24 
Whether or not objections or exceptions filed are 
sufficiently specific must be determined from the 
circumstances of the case. 25 

Verification. Objections or exceptions need not 
be verified 26 unless verification is required by stat¬ 


ute or rule of court. 27 
§ 888. Waiver and Estoppel 

One may as a result of his own acts, omissions, or 
agreements, or those of his agents or privies, waive the 
right or become estopped to make objections to or to 
contest the account of a personal representative. 

One may as a result of hu own acts, omissions, 
or agreements, 28 or as a result of the acts, omis- 


N.Y.—In re Melzak’s Estate, 275 N. 

Y.S. 607, 153 Misc. 600. 

24 C.J. p 1009 note 26. 

Assertion of general negligence or 
improper conduct of representative 
is insufficient on which to predicate 
a surcharge, and complaint against 
the representative must show a spe¬ 
cific act of wrongdoing which has 
resulted in identified damage to 
some individual asset item in which 
the objector possesses an interest.— 
In re McCafferty’s Will, 264 N.Y.S. 
38, 147 Misc. 179—In re Pratt’s Will, 
16 N.Y.S.2d 75. 

Bill of particulars 

Executors who had burden to jus¬ 
tify shrinkage in assets represented 
by stock were not entitled to par¬ 
ticulars from contestant as to date 
and price for which shares should 
have been sold and loss contestant 
claimed estate sustained by failure 
to sell then and whether contestant 
opposed earlier sale.—In re Marko¬ 
witz' Will, 272 N.Y.S. 462, 152 Misc. 
1. 

23* Idaho.—Needham v. Needham, 
200 P. 346, 34 Idaho 193. 

Miss.—McDowell v. Minor, 131 So. 
278, 280, 158 Miss. 788, citing Cor¬ 
pus Juris. 

N.J.—In re Oliver’s Estate, 129 A. 

434, 3 N.J.Misc. 453. 

24 C.J. p 1009 note 27. 

24. Iowa.—In re Carson’s Will, 289 
N.W. 30, 227 Iowa 941. 

25. N.Y.—Thompson v. Mott, 2 
Dem.Surr. 154. 

24 C.J. p 1010 note 29. 

Objections or exceptions held suffi¬ 
cient 

(1) Generally. 

Ind.—Shuey v. Lambert, 102 N.E. 

150, 53 Ind.App. 567. 

Iowa.—In re Carson’s Will, 289 N.W.. 
30, 227 Iowa 941. 

La.—Succession of Tacon, 172 So. 
513, 186 La. 418. 

(2) As against a general demur¬ 
rer.—In re Peterson's Estate, 107 P. 
2d 580, 6 Wash.2d 294. 

(3) Allegation that claim on de¬ 
cedent’s note was barred by limita¬ 
tion, because never filed or approved, 
was sufficient to raise issue of lim¬ 
itations, in absence of special excep¬ 
tion.—Jackson v. Fielder, Tex.Com. 
App., 15 S.W.2d 557, affirming, Civ. 
App., 7 S.W.2d 170. 

34 C.J.S.—68 


Objection or exception held insuffi¬ 
cient 

Cal.—In re Mallory’s Estate, 278 P. 

488, 99 Cal.App. 96. 

Mo.—Hoffmeyer v. Mintert, 93 S.W. 
2d 894. 

N.J.—In re Oliver’s Estate, 129 A. 

434, 3 N.J.Misc. 453. 

24 C.J. p 1010 note 29 [b]. 

26. Okl.—In re White’s Estate, 52 
P.2d 1074, 175 Okl. 439. 

27. N.Y.—In re Pfeiffer’s Estate, 
297 N.Y.S. 672, 163 Misc. 615. 

Probably necessary 

“The appellant .is probably cor¬ 
rect in his insistence that these 
written objections and exceptions 
. . . were pleadings which, un¬ 
der the provisions of [the 

statute], should have been verified.” 
—In re Randall’s Estate, 205 P. 118, 
120, 188 Cal. 329. 

Requirement may be waived 

Cal.—In re Randall’s Estate, supra. 

28. U.S.—Stuart v. Tapp, C.C.A. 
Okl., 81 F.2d 155, reversing, D.C., 
Tapp v. Stuart, 9 F.Supp. 23. 

Ala.—Rikard v. O’Reilly, 169 So. 
320, 232 Ala. 667. 

Ky.—Schott v. Schott's Ex’r, 14 9 S. 
W.2d 782, 286 Ky. 208—Abney v. 
Pearson, 74 S.W.2d 4 65, 255 Ky. 
394. 

La.—Succession of Ferrill, 117 So. 
562, 166 La. 479. 

Mass.—Untersee v. Untersee, 13 N. 
E.2d 29, 299 Mass. 417—Tracy v. 
Bishop, 10 N.E. 2d 94, 298 Mass. 
182 . 

N.J.—Girard Trust Co. v. Mueller, 
7 A.2d 413, 125 N.J.Eq. 597. 

N.Y.—:In re Miller's Will, 212 N.Y.S. 
688, 214 App.Div. 586, denying re¬ 
argument 211 N.Y.S. 874, 215 App. 
Div. 651—In re Bloomingdale's 
Estate, 13 N.Y.S.2d 674, 171 Misc. 
843—In re Kent’s Estate, 261 N. 
Y.S. 698, 146 Misc. 155, affirmed 
In re Kent's Will, 284 N.Y.b. 976, 
246 App.Div. 604—In re Elldnger's 
Estate, 198 N.Y.S. 187, 120 Misc. 
276—In re Ackley’s Estate, 190 N. 
Y.S. 159, 115 Misc. 707. 

Pa.—In re Hand's Estate, 172 A 666, 
315 Pa. 238—In re* Harris’ Estate, 
85 Pa.Super. 523—In re Rosenberg- 
er’s Estate, 56 Montg.Co. 24 6. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227. 

Wis.-—In re Roebken's Will, 283 N. 

W. 815, 230 Wis. 215. 

24 C.J. p 1010 note 36. 
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Actions, omissions, or agreements on 

partial account as barring objec¬ 
tion to subsequent accounts see 

infra § 889. 

Formalities incidental to filing of 
a final account may be waived.—Suc¬ 
cession of Braun, 174 So. 257, 187 La. 
185. 

Infants 

Circumstances sufficient to bar ob¬ 
jection by an adult will not necessari¬ 
ly bar an infant.—Abney v. Pearson, 
74 S.W.2d 465, 255 Ky. 394. 
Circumstances barring objections 

(1) Objectors cannot complain of 
loss by prolongation of administra¬ 
tion, which they acquiesced in, in¬ 
stead of compelling sale of property. 
—Succession of Rhodes, 114 So. 107, 
164 La. 488. 

(2) Administrator’s payments of 
debts after consultation with and by 
consent of heirs were final and con¬ 
clusive as to those heirs who were 
consulted and who consented, not¬ 
withstanding debts had not been 
properly probated.—Townsend v. 
Beavers, 188 So. 1, 185 Miss. 312, 
suggestion of error overruled 189 So. 
90, 185 Miss. 312, affirmed Stone v. 
Townsend, 1 So.2d 237, 190 Miss. 547. 

(3) Order of court, taken by con¬ 
sent of all parties, expressly author¬ 
izing certain disbursements bars ob¬ 
jection to such disbursements.— 
Brown v. Parks, 9 S.E.2d 897, 190 
Ga. 540. 

(4) Where, nearly six months after 
claim had been allowed by adminis¬ 
trator and filed without objection, 
court examined, allowed, and ordered 
claim paid, heirs could not on final 
accounting object to allowance for 
amount paid on claim.—Clemmons v. 
Clemmons, 128 S.W.2d 994, 198 Ark. 
430. 

(5) Other circumstances.—In re 
Carlton’s Estate, 221 Ill. App. 34— 
24 C.J. p 1010 note 36 [a]. 
Circumstances not barring objections 

(1) Mere knowledge that represen¬ 
tative is carrying on decedent’s busi¬ 
ness will not debar interested party 
from objecting to losses.—In re Har¬ 
ris’ Estate, 85 Pa.Super. 523. 

(2) Mere failure to object to opera¬ 
tion of estate by administrator with¬ 
out authority and as his personal af¬ 
fair did not estop heirs from object¬ 
ing to final account.—In re Jennings* 
Estate, 241 P. 648, 74 Mont. 449. 
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sions, or agreements of his agents 29 or priv¬ 
ies, 29 waive the right or become estopped to make 
objections to or to contest the account of a person¬ 
al representative; but the acts, omissions, or agree¬ 
ments of a stranger will not operate as a waiver 
or estoppel. 31 One who has been paid by a per¬ 
sonal representative considerably more than he had 
any right to claim from him is not in a position to 
complain of his accounts. 32 

According to some authorities as to any person 
who fails to object to an account its correctness is 
established pro confesso, see supra § 883, with the 
result that such person is entitled to receive only 
his particular pro rata of the assets therein dis¬ 
closed, while a successful objector receives, in ad¬ 
dition, a sum equal to his pro rata of a sum equal 
to the value of the additional assets which would 
have been available for distribution had the conduct 
of the accountant measured up to the pertinent le¬ 
gal requirements. 33 


§ 889. - Exceptions to Partial Accounts 

It has been both asserted and denied that exceptions 
to an intermediate account can be considered at the 
final settlement. Exceptions to an intermediate account 
must be based on proper legal grounds. 

It has been held that on the settlement of a final 
account the court cannot hear exceptions to an in¬ 
termediate account previously filed, but such excep¬ 
tions should be made the subject of a separate ap¬ 
plication to open the intermediate account or for a 
restatement thereof, 34 and that, nothing else ap¬ 
pearing, the withdrawal of objections to a partial 
account will be deemed an acquiescence in the mat¬ 
ters therein complained of. 36 However, waiver and 
consent as to one accounting do not of themselves 
prevent the making of objections to a subsequent 
account, 36 and it has also been considered that any 
account filed by a personal representative is open to 
be excepted to at the final settlement, and it is not 
necessary that exceptions should be taken previ¬ 
ously, although it may sometimes be expedient to 
file exceptions to the different accounts as they are 


(3) Agreement between decedent’s 
widow and certain creditors of his 
estate, constituting a mere cloak to 
prefer such creditors over her and 
minor children of deceased, was not 
a “family arrangement,” so as to es¬ 
top estate from requiring administra¬ 
tor to make good any losses suffered 
by reason of his administration.—XJ. 
S. Fidelity & Guaranty Co. v. Greer, 
240 P. 343, 29 Ariz. 203. 

(4) Written approval of account 
did not waive right to object where 
no disclosure of facts essential to un¬ 
derstanding of consequences of ap¬ 
proval was shown.—In re Stubbs* 
Will, 250 N.W. 845. 213 Wis. 439. 

(5) Other circumstances. 

Ill.—In re Corbin's Estate, 16 N.E.2d 
927, 296 Ill.App. 646. 

Ind.—Lese v. St. Joseph Valley Bank, 
142 N.E. 733, 81 Ind.App. 517. 

N.J.—In re Ahrend's Estate, 130 A. 
219, 3 N.J.Misc. 746, appeal dis¬ 
missed In re Ahrend, 132 A. 758, 
99 N.J.Eq. 328. 

N.Y.—In re Goldman's Estate, 286 
N.Y.S. 231, 158 Misc. 497. 

Or.—Weinke v. Majeske, 97 P.2d 179, 
163 Or. 483. 

Wis.—In re Roebken’s Will, 283 N.W. 

815, 230 Wis. 215. 

24 C.J. p 1010 note 36 [cj. 

Xstoppel of all persons to relieve 
representative of liability 
To relieve the representative from 
liability because of facts warranting 
an application of the doctrine of es¬ 
toppel as against the persons object* 
ing to his account, it must appear 
that every one interested in the es¬ 
tate is bound thereby.—In re Con¬ 


nolly’s Estate, 235 P. 408, 73 Mont 
35. 

29. N.Y.—In re Young's Estate, 282 
N.Y.S. 772, 156 Misc. 795, 801. 

Infant’s guardian or attorney 

(1) That minors through their 
guardians ad litem requested allow¬ 
ance of executors' account when ac¬ 
count was filed did not warrant a 
finding of waiver of objection to 
credit claimed against corpus for 
payments in discharge of testator’s 
debts where there was no evidence of 
a disclosure or explanation of essen¬ 
tial facts.—In re Roebken’s Will, 283 
N.W. 815, 230 Wis. 215. 

(2) The fact that an infant's 
guardian was apprised of the terms 
of a sale and did not object thereto 
will not preclude the infant from 
objecting thereto on the accounting. 
—In re Westhall’s Estate, 5 A.2d 757, 
125 N.J.Eq. 551. 

(3) Infants held not estopped by 
the action of their attorney.—Di Iorio 
v. Cantone, 140 A. 913, 49 R.L 137. 

30. Miss.—Stone v. Townsend, 1 So, 
2d 237, 190 Miss. 547. 

N.Y.—In re Kern’s Estate, 288 N.Y.S. 
655, 159 Misc. 682—In re Kauf¬ 
man's Estate, 266 N.Y.S. 890, 149 
Misc. 287. 

31. Miss.—Townsend v. Beavers, 188 
So. 1, 185 Miss. 312, suggestion of 
error overruled 189 So. 90, 185 
Miss. 312, affirmed Stone v. Town¬ 
send, 1 So.2d.237, 190 Miss. 547. 

32. III.—Williams v. Rhodes, 81 Ill. 
571. 

33. N.Y.—In re Sullivan’s Estate, 30 


N.Y.S. 2d 954, 177 Misc. 570, re¬ 
versed on other grounds 34 N.Y.S. 
2d 503, 264 App.Div. 65. 

34u N.J.—In re Slater’s Estate, 102 
A. 384, 88 N.J.Eq. 296. 

35. N.J.—In re Linn’s Estate, 199 A. 
396, 124 N.J.Eq. 65. 

Objections held barred 

(1) Objectors to executors' ac¬ 
count were barred from charging 
negligence in retaining stock prior 
to decree approving intermediate ac¬ 
count as to which no objections were 
filed or, if filed, were withdrawn.— 
In re Baldwin’s Will, 284 N.Y.S. 754, 
157 Misc. 692, affirmed 295 N.Y.S. 
480, 250 App.Div. 767. 

(2) Where objector withdrew ob¬ 
jection to distribution of stock in 
kind, and accepted and retained stock 
certificates and dividends distribut¬ 
ed thereunder, he ratified distribution, 
and was precluded from urging same 
objection on subsequent accounting. 
—In re Miller’s Will, 212 N.Y.S. 
688, 214 App.Div. 586, denying rear¬ 
gument 211 N.Y.S. 874, 215 App.Div. 
651. 

Withdrawal as binding other per¬ 
sons 

The withdrawal of an exception to 
a partial account will not prevent 
other persons from making the same 
exception.—Light’s Appeal, 22 Fa. 
445. 

36. Objections to different matters 
The text rule is especially applica¬ 
ble where objections are addressed to 
particulars in which second account 
differed from first.—In re Ayvazian’s 
Estate, 275 N.Y.S. 123, 153 Misc. 467. 
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from time to time settled. 37 A person appealing 
generally from the allowance of an intermediate ac¬ 
count is bound to make all objections to the account 
as it then stands and if he fails to object to an item 
he waives his objection to it. 38 

An exception to a partial account must be based 
on proper legal grounds, 39 and exceptions, although 
not groundless, may be overruled where in the 
judgment of the court they would be more properly 
exhibited against the final than against a mere par¬ 
tial account. 40 An ordinary creditor cannot force 
recognition by opposition to a provisional account 
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which, on its face, purports to make payment only 
to preferred creditors. 41 

§ 890. Hearing and Reference 

The rules of procedure in civil cases should be ap¬ 
plied, so far as applicable, to the hearing of an account¬ 
ing or settlement, the representative standing as the 
plaintiff, the objector as the defendant. There should 
be a hearing on notice to the parties interested. 

The proceedings on the filing of exceptions to 
an administration account are in the nature of a 
suit 42 in equity. 43 Whenever applicable the rules 
of procedure in civil cases should be applied, 44 al- 
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37. Pa.—In re Walker, 3 Rawle 243. 
24 C.J. p 1011 note 40. 

On a showing 1 of error or mistake 
on the filing of a final account the 
probate court may properly open a 
partial account to correct such er¬ 
ror or mistake, even though no ex¬ 
ceptions were taken at the time of 
the filing of the partial account.—In 
re Russell's Estate, 21 N.E.2d 604, 60 
Ohio App. 385. 

Reservation of decision until final 
account 

When exceptions are filed to an 
opinion of the orphans* court dispos¬ 
ing of exceptions to a first and par¬ 
tial account of a fiduciary, the court 
may reserve its decision on the ex¬ 
ceptions until the filing of the final 
account.—In re Hardner’s Estate, Pa., 
21 Erie Co. 116. 

38. Conn.—Clement’s Appeal, 49 

Conn. 519. 

Wash.—Snook v. Kennedy, 174 P. 

643, 103 Wash. 390. 

39. Failure of executor to collect 
balance due from testator’s firm was 
not ground for objecting to account, 
where the balance due was shown 
by an audit not completed until after 
the end of the accounting period.— 
In re Ledyard’s Estate, 21 N.Y.S.2d 
860, affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006. 259 App.Div. 892, re- 
argument denied 21 N.Y.S.2d 390, 259 
App.Div. 1029, and 24 N.Y.S.2d 780, 
261 App.Div. 827. 

lasting assets as worthless pend¬ 
ing outcome of suit which would de¬ 
termine their worth is not objection¬ 
able.—In re Ledyard’s Estate, supra. 

Xu determining validity of excep¬ 
tions to a partial account the court 
may look to the terms of the will.— 
In re Sears* Estate, 91 P.2d 874, 54 
Ariz. 52. 

40. Ohio.—Tracy v. Card, 2 Ohio St. 

431. 

41. La.—Succession of Manion, 139 

So. 79, 19 La.App. 139. 

Secured creditor is entitled to an 
amendment of account placing him 
thereon for the amount of his claim 
where the account itself shows that 
he is a creditor for the amount 


claimed by him and that there are 
funds more than sufficient to pay 
him m full.—Succession of Levy, 109 
So. 49, 161 La. 511. 

42. Miss.—Gray v. Harris, 43 Miss. 
421. 

24 C.J. p 1011 note 45. 

“Plenary” proceedings 

Where exceptions to executor’s ac¬ 
count were answered by the execu¬ 
tor under oath, proceedings thereby 
became “plenary,” within statute au¬ 
thorizing submission of issues where 
a petition is filed and the parties 
against whom it is filed appear and ; 
answer.—Vickers v. Starcher, 2 A. 2d 
678, 175 Md. 522. 

43. Mo.—In re Danforth, 66 Mo.App. 
586. 

24 C.J. p 1011 note 46. 

44. Ind.—Eble v. Miles, 138 N.E. 361. 
79 Ind.App. 401. 

N.J.—In re Herbert’s Estate, 192 A. 
39, 41, 121 N.J.Eq. 564, Quoting 

Corpus Juris. 

Ohio.—Dicken v. Strasburger, 166 N. 

E. 143, 31 Ohio App. 18. 

24 C.J. P 1011 note 47. 

Trial of issues together 

(1) A judicial settlement custom¬ 
arily includes multitudinous and 
wholly unrelated issues which must 
be tried together, and it is not per¬ 
missible to isolate one from the oth¬ 
ers.—In re Van Nostrand’s Will, 30 
N.Y.S.2d 357, 177 Misc. 230. 

<2) Widow's opposition to final ac¬ 
count of administrator of succes¬ 
sion of husband who died intestate, 
on ground that she was entitled to 
her marital one fourth, or in the al¬ 
ternative to one half interest in com¬ 
munity and household effects as her 
separate property, and a one thou¬ 
sand dollar homestead as a widow in 
necessitous circumstances, could not 
be dismissed in its entirety, on 
ground that she was not entitled to 
her marital one fourth without pass¬ 
ing on her alternative claims.—Suc¬ 
cession of Tacon, 172 So. 513, 186 
La. 418. 

Absence of evidence 

An objection to account of execu¬ 
tors will be overruled where no evi- 
1 dence in support of objection is fur¬ 
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nished.—In re Bates’ Estate, 4 N.Y. 
S.2d 444, 167 Misc. 641, reversed on 
other grounds In re Bates’ Will, S 
N.Y.S.2d 548, 255 App.Div. 615, re¬ 
argument denied 11 N.Y.S.2d 416, 256 
App.Div. 669, motion denied 22 N.E. 
2d 487, 281 N.Y. 664. 

Motions directed to pleadings or ob¬ 
jections 

(1) On motion for judgment on re¬ 
ply of executors to objectants to ac¬ 
count, allegations of reply are to be 
accepted as true.—In re Goldowitz’ 
Estate, 12 N.Y.S.2d 221, 171 Misc. 
198. 

(2) If administrator's petition for 
settlement of his account, and ob¬ 
jections filed thereto, raise questions 
of fact, judgment on the pleadings 
should not be granted; motions for 
judgment or for dismissal are the 
same as demurrers under former 
practice; and questions of fact w r hich 
are presented with respect to the 
necessity for, and reasonableness of, 
amounts paid by representative of es¬ 
tate for releases of mortgages, re¬ 
pairs to real property, etc., should 
not be determined on motion for dis¬ 
missal of objections to such repre¬ 
sentative’s account.—In re Baker’s 
Estate, 298 N.Y.S. 261, 164 Misc. 92. 

(3) Objection to administrator’s 
account concerning credits claimed 
in account for payments of various 
alleged administration expenses held 
not dismissible on the pleadings.—In 
re Willer’s Estate, 12 N.Y.S.2d 867, 
171 Misc. 582. 

(4) Affidavits may not be submit¬ 
ted in support of motion to strike 
out objections to executors* account, 
since such motions must be deter¬ 
mined on pleadings alone; extended 
“statement of facts” attached by ex¬ 
ecutors to motion to strike out ob¬ 
jections to executors* account could 
not be considered in determining such 
motion, and motion to strike out ob¬ 
jections to executors’ account must 
be liberally construed in favor of 
pleadings attacked.—In re Froehlich’s 
Will, 295 N.Y.S. 626, 162 Misc. 768. 

(5) Incompetent husband’s denial 
that he abandoned wife before adju¬ 
dication of incompetency would be 
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though in most matters arising in such a proceed¬ 
ing strict formality is not required . 45 

With respect to the settlement of the account 
of an executor or administrator there should be a 
hearing , 46 of which proper notice should be given 
to the persons interested . 47 Entries should be made 
to show at whose instance settlements are ordered, j 
what representatives appear before the court, and j 
who claim under the estate and are actors in the * 


cause . 48 The personal representative stands as 
plaintiff and the objector as defendant in such pro¬ 
ceedings , 49 and the former has the right to open 
and conclude . 59 

The court can decide an issue on an agreed state¬ 
ment of facts , 51 or on evidence taken either or¬ 
ally 52 or by deposition , 53 although it has been con¬ 
sidered that, where nice questions both of law and 
of fact are involved, the trial thereof on affidavits, 


accepted as true on husband's motion 
to dismiss objections to executorial 
accounting 1 involving- husband's 
rights to family exemptions.—In re 
Me Garry’s Estate. 2S0 N.Y.S. 202. 
155 Misc. 467, modified on other 
grounds 282 N.Y.S. 224, 245 App.Div. 
824, affirmed 200 N.E. 296, 270 N.Y. 
514. 

(6) "Where, in proceeding by execu¬ 
tors to render and judicially settle 
their account, facts, if established, 
would form valid basis for surcharge, 
but question was incapable of prop¬ 
er determination in state of proceed¬ 
ing, motions to strike out objections 
would be denied with leave for re¬ 
newal at subsequent stage of matter 
after pertinent facts were developed. 
—In re Markowitz’ Will, 272 N.Y.S. 
462, 152 Misc. 1. 

Allegation taken as true 

On executors' petition to render 
and settle account, where charitable 
legatees complained of being given 
depreciated securities in satisfaction 
of their legacies, allegation that one 
of mortgages tendered to a charita¬ 
ble legatee was seriously in default 
in interest and amortization of prin¬ 
cipal, and that total due thereon 
was in excess of value of mortgaged 
premises, must be taken as true.— 
In re Stutzer's Estate, 279 N.Y.S. 
221, 155 Misc. 201. 

Objection disallowed subject to reas¬ 
sertion 

An objection to executrix’ account 
on ground of her negligence in per¬ 
mitting accumulation of unpaid taxes 
on realty and failing to sell estate's 
interest therein or attempting to 
transfer unsold property to testa¬ 
mentary trustee will be disallowed, 
subject to reassertion in later ac¬ 
counting if tax penalties are not re¬ 
mitted, where evidence shows good 
possibility of their remission.—In 
re Easton’s Estate, 13 N.Y.S.2d 295. 

Exceptions dismissed 

An exception relating to a credit 
claimed for a loss on a sale of cer¬ 
tain stock was dismissed where it 
appeared that the stock was sold 
to the highest bidder at a public 
sale, of which due notice was given, 
and there was no evidence of collu¬ 
sion; and an exception contending 
that the account should contain a 
debit for money paid by the common¬ 
wealth for damages to decedent’s', 


I land in the widening of a highway, 
was dismissed where it appeared that 
the decedent’s real estate was sold 
subject to the right of the purchas¬ 
er to collect these damages, and the 
accountant never received any money 
from the commonwealth.—In re Mat¬ 
ter's Estate, 49 Dauph.Co., Pa. t 437. 

45. N.J.—In re Herbert’s Estate, 192 

A. 39, 41, 121 N.J.Eq. 564, quoting 

Corpus Juris. 

24 C.J. p 1011 note 48. 

46. Md.—Frank v. Wareheim, 16 A. 

2d 851, 179 Md. 59—Bushong v. 

Clark, 179 A. 57, 168 Md. 660. 

24 C.J. p 1011 note 43. 

The purpose of a hearing on an 
account filed with probate court by 
the representative of an estate is 
to give to interested persons an 
opportunity to appear and participate 
in the proceedings and to examine 
the representative regarding the ac¬ 
count.—In re Henry’s Estate, 292 N. 
W. 249, 207 Minn. 609. 

Lav or fact question 

(1) Disputed questions of fact 
cannot be disposed of without a 
hearing.—In re Welton’s Estate, 253 
N.Y.S. 128, 141 Misc. 674. 

(2) Where the only issues are le¬ 
gal, no hearing is necessary.—In re 
Cameron’s Estate, 300 N.Y.S. 821, 165 
Misc. 792, affirmed In re Cameron’s 
Will, 3 N.Y.S.2d 206, 253 App.Div. 
888, motion denied In re Cameron’s 
Estate, 3 N.Y.S.2d 894, 254 App.Div. 
558, affirmed 16 N.E.2d 362, 278 N. 
Y. 352, 117 A.L.R. 1333. 

Exceptions dismissed without hear¬ 
ing 

(1) Exception to executors’ ac¬ 
count, questioning adequacy of price 
received by accountants for real es¬ 
tate sold, was dismissed when the 
court, from its own knowledge and 
from facts represented by counsel 
at the audit, although without a 
hearing, found that the price was 
fair and adequate.—In re Heckman’s 
Estate, 57 Montg.Co., Pa., 310. 

(2) Statute providing for dismissal 
of actions for want of prosecution 
and similar reasons does not apply 
to and may not be invoked for dis¬ 
missal of exceptions filed to final ac¬ 
count of executor or administrator. 
—-Dank of America N. T. & S. A. v. 
Superior Court of San Francisco, Cal. 
App., li7 P.2d 932. 
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New trial of opposition 

Undertutor of minor children sur¬ 
viving decedent was held entitled 
to new trial of opposition to admin¬ 
istratrix* account which had been 
dismissed for undertutor’s failure to 
prove that he had taken oath as 
such, where objection to opposition 
on that ground had been raised for 
first time at trial, and thereafter he 
took oath with reasonable diligence.— 
Succession of Stabile, 165 So. 713, 
184 La. 203. 

47. Pa.—In re Stitzel, 70 A. 749, 221 
Pa. 227, 18 L.R.A.,N.S„ 284. 

24 C.J. p 1011 note 44. 

XzLSXLfflcient notice 

In proceeding for settlement of 
executors’ account proceedings, sur¬ 
rogate was without jurisdiction under 
statute to enter decree disallowing 
creditor’s claims against estate, 
where citation to creditor, who had 
already been paid by executors, mere¬ 
ly required creditor and others to 
show cause why proceedings of ex¬ 
ecutors should not be judicially set¬ 
tled and carried no intimation that 
claims which had been paid should be 
subject to litigation.—In re Kaine’s 
Estate, 297 N.Y.S. 1, 252 App.Div. 
101 . 

Notice of continuance of hearing 
for final accounting of administra¬ 
tor and distribution of estate need 
not be given, proper notice of hearing 
in first instance having been given. 
—In re Warner’s Estate, 127 A. 362, 
98 Vt. 254. 

Under the Washington system of 
estate administration, periodical re¬ 
ports of an executor or administrator 
may be heard ex parte and without 
notice.—In re Krueger's Estate, 
Wash., 119 P.2d 312. 

48. Ala.—Portis v. Creagh, 4 Port. 
332. 

49*. La.—Pizzati’s Succession, 75 So. 

498, 141 La. 645. 

24 C.J. p 1011 note 49. 

50. Ga.—Quillian v. Tuck, App., 17 
S.E.2d 921. 

24 C.J. p 1011 note 50. 

51. Cal.—In re Naegely's Estate, 88 
P.2d 715, 31 Cal.App.2d 470. 

52. Ky.—May v. Walter, 149 S.W. 
1014, 149 Ky. 749. 

53. Ky.—May v. Walter, supra. 
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instead of oral testimony, should be discouraged . 54 
After the close of the hearing, an application for 
the reception of additional testimony is addressed to 
the court’s discretion . 55 

Such proceedings may, in the court’s discretion , 56 
be continued for proper cause , 57 as to await the 
report of a referee , 58 or stayed pending the deter¬ 
mination of an independent suit over matters aris¬ 
ing in connection therewith . 59 

§ 891. - Submission of Issues to Jury 

Although there is some authority to the contrary, It 
is generally held that a jury trial of the fact issues is 
not a matter of right, but a matter within the court's dis¬ 
cretion, and that the Jury’s verdict is only advisory. An 
issue submitted to the jury should be framed to allow 
it to give a single answer to the entire question. 

While there is authority to the effect that the 
parties to an accounting have the right to have the 
issues of fact determined by a jury , 60 at least where 
the issues are common-law issues , 61 the general 
rule is that a jury trial of the fact issues is not a 
matter of right , 62 but is a matter within the court’s 
judicial discretion , 63 which the court may exercise 


in favor of submission in a proper case . 64 Where 
the jury trial of a fact issue is not a matter of 
right, the jury’s verdict is only advisory or persua¬ 
sive . 65 An issue should not be submitted to a jury 
where the facts are not in dispute ; 66 but it has 
been held that the fact that the evidence is in con¬ 
flict does not require a submission of the issue , 67 
and that the conflict of evidence must be so great 
and its weight so evenly balanced that the court is 
unable, or with difficulty able, to determine where 
the preponderance rests . 68 

Lazv or fact question. Questions of law should 
not be submitted to the jury ; 69 what constitutes 
“reasonable time” is a question of law where the 
facts involved are not in dispute , 70 and the question 
whether an amount paid by an administrator out of 
assets in his hands should be placed to his credit 
is one of law and not of fact, and should not be 
submitted to a jury . 71 Where the allowance or dis¬ 
allowance of an item is a matter for the discretion 
of the court, the subject is not a proper one for 
submission to a jury . 72 Whether a contract has 
been abandoned is a fact question , 73 as is the ques- 


54. N.Y.—Matter of Sloane, 119 N. 
Y.S. 667, 135 App.Div. 703, revers¬ 
ing 118 N.Y.S. 555, 63 Misc. 472. 

55. Mass.—Macomber v. King, 192 
N.E. 926, 288 Mass. 381. 

Refusal held error 

Where, on an executor’s account¬ 
ing involving the validity of an ante¬ 
nuptial agreement, the surrogate, 
after the evidence had been closed 
and briefs submitted, stated orally 
that he would find the agreement 
invalid for want of consideration, it 
was error for him to refuse to re¬ 
ceive evidence of a pecuniary con¬ 
sideration therefor.—In re Scott, 156 
N.Y.S. 960, 173 App.Div. 270. 
Reopening not allowed 

Executor is not entitled to reopen 
case, after briefs on his motion to 
dismiss objections to his account 
were filed, to prove by his own 
cross-examination that interest was 
paid on claimant’s demand.—In re 
Wilson’s Estate, 217 N.Y.S. 341, 127 
Misc. 518. 

56. Miss.—Garner v. Sperry, 181 
So. 738, 182 Miss. 570. 

Pa.—In re Clothier’s Estate, 57 
Montg.Co. 285. 

24 C.J. p 1011 note 55 [b]. 

57. N.Y.—In re Bartowicz’ Estate, 
3 N.Y.S.2d 764, 254 App.Div. 705. 

24 C.J. p 1011 note 55. 

58. Anz.—Hewins v. Weiler, 36 P. 
2d 799, 44 Ariz. 309. 

59. La.—Troxler’s Succession, 15 
So. 153, 46 La.Ann. 738. 

24 C.J. p 1011 note 56. 

60. Mich.—In re Allwardt's Estate, 


270 N.W. 223, 278 Mich. 80—Wis- 
ner v. Mabley, 38 N.W. 262, 70 
Mich. 271. 

61. Ky.—Barton v. Barton, 134 S. 
W. 902, 142 Ky. 487. 

24 C.J. p 1011 note 59. 

62. N.Y.—In re Doherty’s Estate, 
279 N.Y.S. 401, 155 Misc. 396. 

24 C.J. p 1011 notes 58, 60 [a]. 

63. N.Y.—In re Doherty’s Estate, 
supra. 

Va.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652, 172 Va 
111 . 

24 C.J. p 1011 note 60 [b]. 

A claim for work, labor and serv¬ 
ices must be tried in accounting pro¬ 
ceeding by court alone, and there is 
no basis for exercising discretion 
to order jury trial thereof because 
estate representative resides in an¬ 
other state and supreme court de¬ 
nied claimant’s application for or¬ 
der to publish summons.—In re Fo- 
gel’s Estate, 27 N.Y.S.2d 389, 176 

Misc. 368. 

64. Cal.—Moore’s Estate, 13 P. 880, 
72 Cal. 335. 

23 C.J. p 1011 note 60. 

65. N.Y.—In re Doherty's Estate, 
279 N.Y.S. 401, 155 Misc. 398. 

Va.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652, 172 Va. 
111 . 

24 C.J. p 1012 note 61. 

66. Mich.—In re Taylor’s Estate, 
182 N.W. 101, 213 Mich. 497. 

N.Y.—In re Doherty's Estate, 279 
N.Y.S. 401, 155 Misc. 396. 

Va.—Harris v. Citizens Bank & 
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Trust Co., 200 S.E. 652, 172 Va. 

111 . 

Evidence held sufficient to warrant 
submission to jury 
Ga.—Roberson v. Smith, 167 S.E. 

305, 46 Ga.App. 164. 

Evidence held insufficient to warrant 
submission to jury 
Ga.—Goodwyn v. Roop, 187 S.E. 127, 
53 Ga.App. 847, transferred, see 
182 S.E. 4, 181 Ga. 327. 

Direction of verdict 
Where an administrator’s return 
was never approved by the ordinary, 
and his answer in a proceeding by 
heirs to compel a settlement admit¬ 
ted that he had received a certain 
amount in cash, a directed verdict 
against him for such amount, less 
an item admitted to be correct, was 
proper.—Dubberly v. Varnedoe, 97 
S.E. 261, 22 Ga.App. 738. 

67. Va.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652, 172 Va. 
111 . 

68. Va.—Harris v. Citizens Bank & 
Trust Co., supra. 

69. Md.—Vickers v. Starcher, 2 A. 
2d 67 8 , 175 Md. 522. 

70. Ill.—In re Busby’s Estate, 6 
N.E.2d 451, 288 Ill.App. 500. 

71. Ill.—Hapke v. People, 29 Ill. 
App. 546. 

72. Mich.—Wisner v. Mabley, 38 N. 
W. 262, 70 Mich. 271. 

24 C.J. p 1012 note 62. 

73. Iowa.—In re Johnston’s Estate, 
201 N.W. 72, 198 Iowa 1372. 
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tion whether certain expenses were incurred by the 
representative in good faith and for the benefit of 
the estate . 74 

Form of issue. An issue for submission to the 
jury should be so framed as to present clearly the 
point involved and to allow the jury to give a single 
answer to the entire question . 75 

§ 892. - Matters to Be Determined 

The proper matters to be determined on an ac¬ 
counting are the correctness of the representative’s ac¬ 
count and all matters necessarily involved therein; 
various matters have been held not proper for determina¬ 
tion, including academic, immaterial, or collateral mat¬ 


ters, rights of parties not before the court, irregulari¬ 
ties not prejudicial to the estate, issues already properly 
adjudicated, and matters respecting distribution. 

The matter proper for determination on an ac¬ 
counting by a personal representative is the cor¬ 
rectness of his account , 76 and the jurisdiction ex¬ 
tends to all questions necessarily involved . 77 How¬ 
ever, it has been held that the scope of the inquiry 
should be limited to the conduct of the accountant 
in his fiduciary capacity with respect to his obli¬ 
gations to the individual objectant . 78 

It has been held proper to determine such mat¬ 
ters as the amount of assets with which the repre¬ 
sentative should be charged ; 79 the amount of in- 


74. R.I.—Chartanowicz v. Polewka, 
199 A. 28$, 60 R.I. 471. 

75. Md.—Vickers v. Starcher, 2 A. 
2d 678, 175 Md. 522. 

Issues which, deal with more than 
one item are formally defective in 
requiring jury to deal by a single 
answer with more than one matter. 
—Vickers v. Starcher, supra. 

76- R.I.—Browning v. Liberty, 193 
A. 496, 58 R.I. 507. 

24 C.J. p 1012 note 65. 

One of two executors not appearing 
Where only one executor ap¬ 
peared in compulsory accounting 
proceedings, other executor ignor¬ 
ing order was bound by order, and 
court had power to state his account 
from any sources available; court 
would adjust account of nonaccount¬ 
ing executor on basis of gross es¬ 
tate reported by accounting execu¬ 
tor and adjudge that he had with 
his coexecutor all assets received 
by them less only amount expended 
for debts and administration ex¬ 
penses.—In re Macauley's Estate, 
292 2ST.Y.S. 351, 161 Misc. 525. 

77. Mass.—Comstock v. Bowles, 3 
N.E.2d 817, 295 Mass. 250. 

24 C.J. p 1012 note 66. 

Summary seizure 

On hearing of exceptions to ac¬ 
count of administrator, probate 
court could not summarily seize se¬ 
curities m possession of administra¬ 
tor's attorney and impound them 
pending settlement of administra¬ 
tor's account, under claim that se¬ 
curities belonged to deceased's es¬ 
tate, since in so doing there would be 
a denial of "due process of law."— 
In re Butler's Estate, 28 N.E.2d 196, 
137 Ohio St. 115. 

Corporate stock partly owned by es¬ 
tate 

On exceptions to the account of 
executors relating to the distribution 
of stock in a corporation, the pro¬ 
bate court has jurisdiction only over 
the shares owned by the estate, and 
not over shares in the same corpo¬ 
ration owned by decedent's children 


individually.—In re Myers, S6 A. 89, 
23 S Pa. 195. 

Proper trust investments 

Where a trustee dies, and there is 
found in the possession of his sure¬ 
ty securities slightly exceeding the 
trust estate, and his administrator 
files an account charging himself 
with all such securities, exceptions 
filed by the substituted trustee to 
the account must be considered to 
determine whether or not the securi¬ 
ties are proper investments to be 
taken over by the new trustee; and 
it is error for the court, without 
passing on the exceptions and after 
some of the securities have been 
sold, to order the administrator to 
sell the remainder and pay the pro¬ 
ceeds to the new trustee.—In re 
Spatz, 87 A. 572, 240 Pa. 303. 

Xu Louisiana 

(1) An opposition, and not a sep¬ 
arate action, is the proper proceed¬ 
ing by an heir making a claim 
against the succession.—Bozant’s 
Succession, 5 La.Ann. 709. 

(2) The same is true of a credi¬ 
tor who demands to be placed on the 
tableau.—Pargoud v. Griffing, 10 La. 
356. 

(3) Opposition is also the proper 
procedure for ascertaining the ex¬ 
tent of the personal liability of a 
representative for acts of maladmin¬ 
istration.—Cooper v. Cotton, 15 La. 
Ann. 214. 

(4) The question of the widow's 
right to the marital fourth may be 
raised and passed on in her opposi¬ 
tion to the account when there are 
no heirs in Louisiana or claiming 
an interest and when the universal 
legatee is present and the account 
exhibits the proposed settlement of 
the succession.—Leppelman's Suc¬ 
cession, 30 La.Ann. 46$. 

(5) In executor’s final accounting, 
heir’s indebtedness to his coheirs 
should be settled, and all sums each 
of coheirs has received should be 
included.—Succession of Quinn, 164 
So. 781, 183 La. 727. 

(6) The liability of a widow, as 
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an intermeddler, for her husband’s 
debts cannot be enforced by opposi¬ 
tion to her tableau of distribution 
as his administratrix.—Mouton’s 
Succession, 3 La.Ann. 561. 

(7) Where a rule filed in a pro¬ 
bate proceeding is dismissed, and no- 
appeal taken by the mover, the is¬ 
sues raised by the rule cannot be 
considered and adjudicated on the 
trial of an opposition to the admin¬ 
istrator's account filed before the 
order of dismissal, although such 
opposition recites the filing of the 
rule and the issues therein raised as 
a reason for the rejection of the 
account.—Thomas' Succession, 38 So 
519, 114 La. 693. 

(8) A direct action should be 
brought to determine whether a leg¬ 
acy is illegal.—Barker’s Succession, 
10 La.Ann. 28. 

(9) A direct action is proper to 
enforce a claim against the admin¬ 
istrator of a succession for property 
belonging to another succession of 
which he is alleged to be in posses¬ 
sion.—Blancand's Succession, 19 So. 
683, 48 La.Ann. 578. 

(10) Similarly a direct action lies 
to enforce an unliquidated claim for 
property not included in the inven¬ 
tory against a succession under ad¬ 
ministration.—Sanchez’s Succession, 
6 So. 791, 41 La.Ann. 504. 

78- N.Y.—In re Sullivan's Estate, 30 
N.Y.S.Sd 954, 177 Misc. 570, re¬ 

versed on other grounds 34 N.Y. 
S.2d 503, 264 App.Div. 65. 

79. Cal.—In re Chamberlain's Es¬ 
tate, 112 P.2d 53, 44 Cal.App.2d 
193, prior opinion 109 P.2d 449, 
rehearing denied 112 P.2d 934, 44 
Cal.App.2d 193. 

24 C.J. p 1012 note 67. 

Representative indebted to estate 

(1) Where an executor is found 
to be indebted to the estate, the 
court in settling the executor’s ac¬ 
count has power to charge him with 
amount thereof.—In re Chamber¬ 
lain’s Estate, supra. 

(2) A distributee cannot, by ob¬ 
jecting to a final settlement, raise 
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terest with which a representative who has held 
estate moneys should be charged ; 80 the proper con¬ 
struction of the will ; 81 the distribution of a work¬ 
men’s compensation award ; 82 whether or not a 
distributee is dead and the date of his death ; 83 the 
justness and legality of credits claimed against the 
estate arising from the payment of debts of the 
decedent, funeral expenses, statutory allowances, 
and the expenses of administration ; 84 the reason¬ 
ableness and necessity of attorney’s fees as an ex¬ 
pense of administration ; 85 whether the personal 
representative has managed the affairs of the estate 
with good faith and ordinary prudence ; 86 the in¬ 


dividual liability of a representative for an obliga¬ 
tion incurred by him and the liability of the estate 
therefor ; 87 whether certain expenditures should 
be charged to principal or income ; 88 the disposi¬ 
tion to be made of the assets remaining in the rep¬ 
resentative’s hands ; 89 the adjustment of the wid¬ 
ow’s exemption ; 90 whether a claim has been re¬ 
jected or disputed ; 91 the validity of claims against 
the estate ; 92 the propriety of the allowance of a 
claim ; 93 and the capacity in which the representa¬ 
tive holds certain property . 94 The court may re¬ 
view the acts of the representative as director of a 
corporation in which the estate was interested . 95 


and litigate the question whether a 
personal representative is indebted 
to the estate, since the latter is en¬ 
titled to a jury trial on that issue.— 
Wilson v. Ruthrauff, 82 Mo.App. 435. 
Validity of claimed asset 

If account filed in compulsory ac¬ 
counting proceedings fails to show- 
executor's collection of notes due 
estate from another estate, validity 
of claim can be tried on objection 
looking to surcharging executor's 
account.—In re Witherell's Estate, 
248 N.Y.S. 192, 231 App.Div. 593. 

80. Iowa.—In re Lackie’s Estate, 
171 N.W. 679, 185 Iowa 1101. 

Mo.—Enright v. Sedalia Trust Co., 
20 S.W.2d 517, 323 Mo. 1043. 

81. N.Y.—In re Turner's Estate, 266 
N.Y.S. 435, 148 Misc. 142. 

Request for construction 

Where account in probate proceed¬ 
ings contained statement that decree 
should provide for distribution as 
in case of intestacy, court construed 
will, although no request for con¬ 
struction was made in petition.—In 
re Ostrovitz’ Estate, 270 N.Y.S. 60, 
150 Misc. 226. 

Necessity and postponement of con¬ 
struction 

(1) In absence of proof of sur¬ 
rounding circumstances indicating 
testatrix’ intent, there was no oc¬ 
casion to construe will on executor’s 
petition for a voluntary accounting 
to determine whether a specific leg¬ 
acy was vested and survived for 
benefit of family of legatee who pre¬ 
deceased life tenant.—In re Deu- 
tsch’s Estate, 9 N.Y.S.2d 249, 256 
App.Div. 834. 

(2) Surrogate’s court in proceed¬ 
ing to settle account of executors 
may postpone consideration of prac¬ 
tical problems of construction which 
would arise only on death of pri¬ 
mary cestuis under testamentary 
trust.—In re Innerfield’s Estate, 276 
N.Y.S. 63, 153 Misc. 706. 

82. N.Y.—In re Fontheim's Estate, 
21 N.y.S.2d 452, 174 Misc. 477, ad¬ 
hering to 11 N.Y.S. 2d 819, 171 
Misc. 24. 


83. N.Y.—In re Schoonmaker’s Es¬ 
tate, 290 N.Y.S. 814, 160 Misc. 810. 

84. Mo.—Hoffmeyer v. Mintert, 93 
S.W.2d 894. 

24 C.J. p 1012 note 68. 

85. Cal.—In re Morgan's Estate, 271 
P. 762, 94 Cal.App. 617. 

Kan.—In re Rightmire’s Estate, 242 
P. 138, 120 Kan. 95. 

Review of original allowance 

Although there is a presumption 
supporting regularity of trial court’s 
ruling in fixing attorney’s fees for 
extraordinary services in estate mat¬ 
ters and it is -not uncommon for at¬ 
torneys to proceed to obtain ex parte 
order fixing fees without introducing 
evidence as to value of services, 
they are always open to review on 
final settlement.—In re Metcalf's 
Estate, 289 N.W. 739, 227 Iowa 985. 
Allowance of costs 

Appellate court’s award of costs 
out of estate to administratrix suc¬ 
cessfully resisting attempt to sur¬ 
charge her account is entitled to 
consideration on question of award¬ 
ing counsel fees.—In re Van Volk- 
enburgh’s Estate, 247 N.Y.S. 831, 
139 Misc. 437. 

86. Minn.—In re Ness’ Estate, 230 
N.W. 272, 180 Minn. 97. 

N.H.—Lisbon Sav. Bank & Trust 
Co. v. Moulton’s Estate, 22 A.2d 
331. 

24 C.J. p 1012 note 69. 

87. N.Y.—In re Spencer's Estate, 
31 N.Y.S.2d 598—Goodridge v. Mc¬ 
Laughlin, 24 N.Y.S.2d 743. 

88 N.Y.—In re Powers’ Estate, 166 
N.Y.S. 1007. 

24 C.J. p 1012 note 70. 

Account not in form to permit de¬ 
termination 

Question whether executor’s pay¬ 
ments of maintenance charges on 
realty were chargeable against in¬ 
come or principal could not be de¬ 
termined in executor’s accounting 
proceeding where the account failed 
to make any allocation and no no¬ 
tice of audit was given to persons 
entitled to remainder.—In re Clyde's 
Estate, 198 A. 640, '329 Pa. 552, 115 
A.L.R. 1412. 


89. N.Y.—In re Gaffney’s Will, 179 
N.Y.S. 760, 109 Misc. 397. 

90. N.Y.—In re Fisher's Estate, 209 
N.Y.S. 300, 124 Misc. 836. 

31. N.Y.—In re Tharp, 184 N.Y.S. 
232, 113 Misc. 199. 

32. N.Y.—In re Williams' Estate, 
200 N.Y.S. 222, 121 Misc. 54. 

Claim held by representative 

Probate court, on settlement of 
final accounts, may determine valid¬ 
ity of claim of representative of es¬ 
tate made in individual capacity.— 
In re Kelpsch's Estate, 265 P. 214, 
203 Cal. 613. 

93. Wash.—In re Levy’s Estate, 
215 P. 811, 125 Wash. 240. 

Fraud in allowance of claim 

(1) It has been considered that 
an issue of fraud and collusion in 
the establishment of a claim of an¬ 
other person against the estate, by 
reason of which it is claimed that 
the representative is liable for the 
amount, may be .determined on the 
accounting.—In re Miller, 149 N.W. 
227, 169 Iowa 24, L.R.A.1915C 736. 

(2) But it has been held that the 
allowance of a claim of a person¬ 
al representative against the estate 
of his decedent, procured by fraud, 
cannot be set aside on exception to 
his account.—Ashton v. Miles, 49 
Iowa 564. 

94. N.H.—Weston v. Second Ortho¬ 
dox Congregational Society, 110 A. 
137, 79 N.H. 245. 

95. N.Y.—In re Witkind's Estate, 4 
N.Y.S.2d 933, 167 Misc. 885—In re 
Gerbereux' Will, 266 N.Y.S. 134, 
148 Misc. 461. 

Piercing corporate veil 

Where executors and trustees are 
in substantial control of corporation 
by reason of stock ownership, cor¬ 
porate acts are in reality those of 
fiduciaries, and court, in pursuance of 
policy of compelling complete dis¬ 
closure of fiduciary acts, will, if im¬ 
portuned so to do, require full re¬ 
cital of corporate transactions indi¬ 
rectly performed by fiduciaries 
through medium of corporate struc¬ 
ture, but court is not required to 
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On the final accounting, the court should consider 
errors found to exist in any of the prior partial ac¬ 
countings . 96 Where the status of a party who as¬ 
serts a right against an estate on final accounting is 
put in issue, such status must be determined before 
any adjudication on the merits of the issues raised 
by him . 97 

The court will not pass on a purely academic 
question," or on matters which are immaterial or 
collateral , 99 or on a question predicated on the hap¬ 
pening of a future event j 1 and it will not pass on 
the rights of parties not before the court . 2 Issues 
cannot be raised as to matters not brought into 
court through the presentation of the account ; 3 
and irregularities which have not been prejudicial 
to the estate should not be inquired into , 4 nor will 
the court reconsider an issue already properly ad¬ 
judicated . 5 

The court, in an accounting proceeding, will not 
review an allowance made to the representative in 
a will contest case for his expenses in that proceed¬ 
ing , 6 nor should the validity of the appointment of 


the personal representative be determined . 7 In a 
proceeding for final settlement of an administra¬ 
tor’s account, the surrogate cannot revise or change 
the plain terms of an order of the supreme court 
making advances to putative heirs of a lunatic, ei¬ 
ther directly or through the indirect process of in¬ 
terpretation ; 8 neither can the question as to the 
right of a public administrator to take charge of 
an estate be raised under exceptions which go only 
to the proper settlement of his administration . 9 
The claim of a representative to a share of the 
compensation of his corepresentative cannot be de¬ 
termined in an accounting proceeding ; 10 but where, 
on final accounting, the sole heir claimed to share 
in the administrator’s commissions, it was held that 
the court might, to avoid multiplicity of suits, dis¬ 
pose of that contention without leaving the heir to 
action over against the administrator . 11 One. who 
claims property as belonging to himself and not to 
the estate administered will not be permitted to as¬ 
sert such claim by way of opposition to the ac¬ 
count . 12 

When a claim has been adjudicated against an 


pierce corporate veil in absence of a 
request to do so.—In re Clarke’s 
Estate, 26 N.Y.S.2d 948, 176 Mise. 
187. 

96- Mo.—In re Flynn’s Estate, App., 
142 S.W.2d 1069. 

97. N.Y.—In re Evans’ Estate, 1 1ST. 
Y.S.2d 99, 165 Misc. 752, affirmed 
In re Evans’ Will, 17 N.Y.S.2d 1006, 
258 App.Div. 1037, appeal granted 
IS N.Y.S.2d 1002, 259 App.Div. 705, 
and affirmed 29 N.EL2d 392, 284 N. 
Y. 571. 

98. N.Y.—In re Knoll’s Estate, 262 
N.Y.S. 619, 146 Misc. 613. 

99. Conn.—In re Marks’ Estate, 163 
A. 600, 116 Conn. 58. 

N.Y.—In re Strebeigh’s Estate, 27 N. 
Y.S.2d 569, 176 Misc. 381—In re 
Witkind’s Estate, 4 N.Y.S.2d 933, 
167 Misc. 885. 

24 C.J. p 1013 note 79. 

Controversy as to rights as between 
other parties 

In suit by executors of decedent 
to settle her estate, wherein hold¬ 
ers of notes indorsed by decedent 
were made defendants and wherein 
another indorser of notes was also 
made a defendant, the question of 
such indorser’s liability to holders 
would not be decided on answer 
praying for affirmative relief, where 
question did not arise from allega¬ 
tions of the bill, since question was 
one to be determined in independent 
suits between the parties.—Bishop's 
Ex’rs v. Bishop's Heirs, 193 S.E 910, 
119 W.Va. 415. 

Decedent’s residence 

Objection by husband of testatrix 


that testatrix died a resident of New 
Jersey and not of New York, as al¬ 
leged in the petition for accounting, 
will not be determined, where, in 
view of the small amount of the re¬ 
maining assets, the husband is enti¬ 
tled, under the law of either state, to 
the balance of the estate.—In re 
Miller’s Estate, 195 N.Y.S. 253, 118 
Misc. 877. 

De minimis rule 

In suit for settlement of estate, 
court would not concern itself with 
credits in administrator's account 
amounting to a few dollars covering 
costs of telegrams announcing death 
of intestate and a store bill of less 
than five dollars, under the rule of 
de minimis non curat lex.—Caudill v. 
Trimble's Adm’r, 117 S.W.2d 993, 273 
Ky. 793. 

1. N.Y.—In re Richichi's Estate, 3 
N.Y.S 2d 722, 167 Misc. 191—In re 
Easton's Estate, 13 N.Y.S.2d 295. 

2. Ky.—Gossage v. Gossage, 149 S. 
W.2d 16, 285 Ky. 725. 

La.—Succession of Grivaud, 187 So. 
284, 192 La. 181. 

Mass.—Comstock v. Bowles, 3 N.E. 
2d 817, 295 Mass. 250. 

3- Cal.—In re Vance, 75 P. 323, 141 
Cal. 624- 

24 C.J. p 1012 note 78. 

Facts not manifest on face of ac¬ 
count, but necessary to be shown, 
must be proved and made part of 
record.—McDowell v. Minor, 131 So. 
2 ; 7’8, 280* 158 Miss. 788, citing Corpus j 
•Juris. 


4. Nev.—In re Millenovich, 5 Nev, 
161. 

24 C.J. p 1012 note 74. 

5. Iowa.—In re Lyman’s Estate, 290 
N.W. 537, 227 Iowa 1191. 

Md.—Vickers v. Starcher, 2 A.2d 678, 
175 Md. 522. 

N.Y.—In re Griffith’s Estate, 100 N.Y. 

S. 215, 49 Misc. 405, 5 Mills Surr. 

! 289. 

Ohio.—In re Beabout’s Estate, 26 N. 
E.2d 211, 136 Ohio St. 412, affirm¬ 
ing, App., 36 N.E.2d 11, appeal dis¬ 
missed 21 N.E. 2d 868, 135 Ohio 
St. 571. 

Existence of partnership 

Evidence of copartnership between 
deceased and another was not neces¬ 
sary at hearing of administrator's 
final report^in view of previous find¬ 
ing that there was existing partner¬ 
ship.—Bengoa v. Reinhart, 297 P. 
506, 53 Nev. 241. 

6. Ariz.—In re Nolan's Estate, 108 
P.2d 391, 56 Ariz. 366. 

7. N.Y.—Matter of Bankers' Trust 
Co., 143 N.Y.S. 843, 82 Misc. 375. 

24 C.J. p 1012 note 75. 

8. N.Y.—Matter of Farmers' L. & 

T. Co., 168 N.Y.S. 952, 181 App.Div. 
642, reversing 163 N.Y.S. 961, 99 
Misc. 420. 

9. Mo.—Browning v. Richardson, 85 
S.W. 518, 186 Mo. 361. 

10. Pa.—In re Davidson's Estate, 6 
A.2d 73, 334 Pa. 389. 

11. Wash.—In re Tachi, 156 P. 833, 
90 Wash. 621. 

12. N.J.—In re Campfield, Prerog., 
98 A, 381. 

24 C.J. p 1013 note 80. 
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administrator, it is so far binding on the heirs that 
they cannot have the allowance set aside as against 
claimant by exceptions to the administrator’s ac¬ 
count . 13 Where the property of an estate was 
transferred to a corporation to continue the testa¬ 
tor’s business, it was held that the probate court 
had no jurisdiction, in auditing the executor’s ac¬ 
counts, to distribute the corporation’s profits, or to 
allow the executor compensation for services as 
manager of the corporation . 14 In an action by an 
executor to settle his accounts the executrix of the 
estate of testator’s son cannot compel the adjust¬ 
ment of the son’s interest in an estate of which the 
father was executor at the time of his death . 15 

Right to contest . It is usually considered that, if 
the interest of a person contesting a settlement is 
disputed, that question may be determined on the 
settlement , 16 although it has also been held that 
whether a person claiming to have an interest in 
the estate is entitled to a standing in court is a 
question which should be determined on the hear¬ 
ing for distribution rather than on the settlement 
of the executor’s account . 17 Another view is that 
where the right of a person to participate in the 
proceedings is attacked, a determination of such 
person’s status should be made at the threshold of 
the litigation . 18 

Rents and profits. The right to land or to the 
rents or profits thereof must be settled by a direct 
action at law and not in a collateral manner by ob¬ 


jecting to an administration account . 19 Where an 
accounting executor and trustee had no power un¬ 
der the will to collect the rents of testator’s realty 
accruing after death of the cestui, his account in 
that respect could not be settled in probate proceed¬ 
ing . 20 It has been held that the final adjudication 
as to the rents chargeable to the representative 
should be made on the final settlement . 21 

Matters respecting distribution. It is held that 
matters respecting distribution cannot be considered 
in the accounting proceeding ; 22 this rule has been 
applied to questions concerning advances on dis¬ 
tributive shares , 23 and as to whether liabilities of 
the representative to the estate can be set off 
against his distributive share . 24 So the rights of 
legatees or distributees should not be determined on 
the accounting , 25 unless the statute authorizes such 
procedure . 26 

On annual , partial , or preliminary accounting. 
When proceedings are instituted and conducted for 
an annual or partial settlement, the court of pro¬ 
bate cannot of its own motion convert it into a final 
settlement and render a final decree . 27 In a pro¬ 
ceeding for the settlement of the preliminary ac¬ 
counts of an executor, questions as to the final dis¬ 
tribution of the estate or of the method of procur¬ 
ing repayment of advances made by testator cannot 
be determined . 28 The court may reserve until the 
final accounting a question raised on an intermrt"li- 
ate proceedings . 29 


13. Iowa.—McLeary v. Doran, 44 
N.W. 360, 79 Iowa 210. 

24 C.J. p 1013 note 82. 

14. Pa.—In re Goetz, 85 A. 65, 236 
Pa. 630. 

15. N.Y.—Bushe v. Wright, 103 N.Y. 
S. 410, 118 App.Div. 320, affirmed 
88 N.E. 1116, 195 N.Y. 509. 

16. N.J.—Poulson v. Frenchtown 
Nat! Bank, 33 N.J.Eq. 250, af¬ 
firmed 33 N.J.Eq. 618. 

24 C.J. p 1013 note 92. 

17. Cal.—In re Willey, 73 P. 998, 
140 Cal. 238. 

18. N.Y.—In re Gould's Estate, 15 
N.Y.S.2d 392, 172 Misc. 396. 

Summary disposition 

Where persons averring that they 
are beneficially interested in the 
estate file objections to the account, 
such objections should be disposed 
of in a legal manner, and not sum¬ 
marily dismissed on the assumption 
without proof that the bbjectors are 
not heirs or distributees.—Matter of 
St. John, 93 N.Y.S. 836, 104 App.Div. 
460—24 C.J. p 1007 note 88. 

19. U.S.—West v. Smith, D.C., 8 
How. 402, 12 D.Ed. 1130. 

24 C.J. p 1013 note 87. 


20. N.Y.—Matter of Ring, 163 N.Y. 
S. 813, 98 Misc. 119. 

21. Ala.—Kennedy v. Parks, 116 
So. 161, 217 Ala. 323. 

22. Cal.—In re Stern's Estate, 74 P. 
2d 799, 24 Cal.App.2d 282. 

24 C.J. p 1012 note 77. 

Matter for settlement of decree 
An objection to the account of an 
executor who is also trustee that the 
decree should provide for the quar¬ 
terly payment to the objector of the 
interest payable to him under the 
will is more properly a matter for 
disposition on the settlement of the 
decree.—Matter of Wolfe, 2 N.Y.S. 
494, 1 Conn.Surr. 102, reversed on 
other grounds 5 N.Y.S. 634, 52 Hun 
510. 

23. Cal.—In re Bennett's Estate, 90 

P.2d 84, 13 Cal. 2d 354—In re 

Stern’s Estate, 74 P.2d 799, 24 Cal. 
App.2d 282—In re Guglielmi’s Es¬ 
tate, 31 P.2d 1078, 138 Cal.App. 80. 

24. Cal.—In re Chamberlain’s Es¬ 
tate, 112 P.2d 53, 44 Cal.App.2d 
193, prior opinion 109 P.2d 449, re¬ 
hearing denied 112 P.2d 934, 44 Cal. 
App.2d 193. 


25. N.Y.—Matter of Taber, 116 N.Y. 
S. 960, 132 App.Div. 495. 

24 C.J. p 1013 note 89. 

Sight to he party 

The supreme court was authorized 
to determine that certain children 
of testator’s son had no interest in 
testator's residuary estate when such 
children had been brought in as per¬ 
sons possibly interested in entire es¬ 
tate and made defendants in admin¬ 
istrative action.—In re Gould's Es¬ 
tate, 15 N.Y.S.2d 392, 172 Misc. 396. 

26. Md.—Gallagher v. Martin, 62 A. 
247, 102 Md. 115. 

24 C.J. p 1013 note 90. 

27. Ala.—Daughdrill v. Daughdrill, 
19 So. 185, 108 Ala. 321—Whorton 
v. Moragne, 59 Ala. 641. 

28. R.I.—Hayes v. Welling, 98 A. 
61, denying reargument 96 A. 843, 
38 R.I. 553. 

29. U.S.—In re White's Estate, D.C. 
D.C., 35 F.Supp. 932. 

Cal.—In re Shannon’s Estate, 110 P. 

2d 1017, 43 Cal.App.2d 425. 

N.Y.—In re Schuster’s Will, 3 N.Y. 
S.2d 702, 167 Misc. 194, modified 
on other grounds 12 N.Y.S.2d 20, 
257 App.Div. 55, affirmed 29 N.E.2d 
392, 284 N.Y. 569. 
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- Reference 

a. In general 

b. Report 

c. Rehearing or second reference 
a. In General 

On the settlement of a representative’s account, the 
court may order a reference for the taking of testimony 
or the making of findings. The referee should consider 
all matters submitted by the order, and no others. 

In a proper case, on the settlement of the account 
of a personal representative, a reference may be 
ordered by the court to a referee, auditor, commis¬ 
sioner, or master ; 30 it has been held that the court 
must direct a reference when a proper request for 
one is made , 31 but other authority holds that the 
appointment of an auditor to state an executor’s 
account is discretionary with the court . 32 A ref¬ 
erence may simply direct the taking of testimony or 
it may authorize the referee to make findings ; 33 
or the referee may be directed to state an ac¬ 
count . 34 

The referee is entitled to a reasonable fee , 35 
which is a proper charge against the estate . 36 The 


referee may 37 or may not 33 be required to take an 
oath before entering on his duties. Notice of the 
proceedings before a commissioner of accounts may 
be required to be given to all interested persons . 39 

Eligibility for appointment; removal. An at¬ 
torney previously interested in the litigation is not 
eligible to serve as referee . 40 Under a statute so 
permitting, a court official may be appointed ref¬ 
eree where the estate is small in order that the es¬ 
tate may avoid the burden of the referee's compen¬ 
sation . 41 Where the duty devolves on the county 
court to revise and approve or reject the report of 
commissioners of accounts, it is not strictly proper 
to appoint members of such court as commission¬ 
ers, although it cannot be said to be irregular and 
inadmissible to make such appointments, where the 
law imposes no restrictions in the matter of selec¬ 
tion of commissioners and there is always a suffi¬ 
cient number of justices to form a court for a re¬ 
vision of the report without those who act as com¬ 
missioners . 42 

A referee will not be removed on motion of the 
personal representative in the absence of any show¬ 
ing of bias against him or his attorney . 43 


30- Ariz.—He wins v, Weiler, 3$ P. 

2d 799, 44 Ariz. 309. < 

Hawaii.—In re Reekley’s Estate, 31 
Hawaii 163. 

Ky.—Knox County v. Lewis' Adm’r, 
84 S.W.2d 25, 260 Ky. 254. 

N.J.—In re Herbert's Estate, 192 A. 
39, 40, 121 N.J.Eq. 564, quoting 
Corpus Juris. 

N.Y.—In re Appeil's Estate, 189 N. 

Y.S. 510, 197 App.Div. 631. 

24 C.J. p 1014 note 7. 

Kune pro tunc order 

Where the court decides to refer 
all questions arising- on an execu¬ 
tor’s account for hearing and deter¬ 
mination, and all parties proceed 
as though such reference had been 
made, although in fact the order as 
entered merely directs the referee 
to hear and report the evidence, the 
court may, on receiving the referee’s 
report, amend the order of reference 
nunc pro • tunc.—Matter of May, 6 
N.Y.S. 356, 53 Hun 127. 

Reference may be made by appel¬ 
late court for the taking and report¬ 
ing of evidence on appeal from a de¬ 
cree finally settling the accounts of 
an executor of a deceased partner, 
where facts proved were required to 
be amplified.—In re Lackmann’s Es¬ 
tate, 10 N.Y.S.2d 697. 

Complicated issues 
Where accounts called for in sepa¬ 
rate actions by heirs at law against 
administrator and his sureties are 
so complicated and intricate that* it 
would be impractical for a jury to 
decide the issues, the cases will be 


referred to a special referee under 
statute, irrespective of whether is¬ 
sues at law are raised.—Witherspoon 
v. Stogner, 189 S.E. 758, 182 S.C. 
413. 

Right to jury trial 

In a proceeding to discover proper¬ 
ty allegedly withheld by former ex¬ 
ecutors, they were not entitled to 
have the matter referred to a ref¬ 
eree in an accounting proceeding in¬ 
volving the same property, since the 
administratrix was entitled to deter¬ 
mination of the location of the ti¬ 
tle of the property by verdict of a 
jury, which privilege would not be 
available in the accounting proceed¬ 
ing, the reason motivating the se¬ 
lection of administratrix’s remedy 
being immaterial.—In re Sullivan’s 
Estate, 30 N.Y.S.2d 954, 177 Misc. 
570, reversed on other grounds 34 N. 
Y.S.2d 503, 264 App.Div. 65. 

A reference to arbitration of mat¬ 
ters of controversy arising on the 
settlement of the estate of a dece¬ 
dent has been provided for by at 
least one statute.—Caldwell v. Cald¬ 
well, 25 So. 825, 121 Ala. 598—Hold- 
sombeck v. Pancher, 20 So. 519, 112 
Ala. 469. 

31. Mass.—Dwyer v. Dwyer, 131 N. 
E. 328, 239 Mass. 188. 

32. Tex.—Ray v. Fowler, Civ.App., 
144 S.W.2d 665, error dismissed, 
judgment correct. 

33. Ariz.—Hewins v. Weiler, 36 P.2d 
799, 44 Ariz. 309. 

34. N.J.—In re Herbert’s Estate, 192 I 
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A. 39, 40, 121 ISr.XEq. 564, Quoting 

Corpus Juris. 

Tex.—Ray v. Fowler, 144 S.W.2d 665, 
Civ.App., error dismissed, judgment 
correct. 

24 C.J. p 1014 note 8. 

35. Hawaii.—In re Beckley’s Estate, 
31 Hawaii 163. 

Allowance held excessive 

Allowance of $350 as fee for ref¬ 
eree who held hearings and reported 
on objections to executor’s report 
held excessive by $175, where only 
two days were consumed for hear¬ 
ings and argument of counsel.—In 
re Cochran’s Estate, 261 N.W. 514, 
220 Iowa 33. 

36. Hawaii.—in re Beckley's Estate, 
31 Hawaii 163. 

37. Iowa.—In re Cochran’s Estate, 
261 N.W. 514, 220 Iowa 33. 

38. Ky.—Smith v. Cochran, 7 Bush 
548. 

Miss.—Benoit v. Brill, 24 Miss. 83. 

39. W.Va.—Young v. Hodges, 3 S. 
E.2d 219, 121 W.Va. 280. 

40. Or.—In re Stafford’s Estate, 28 
P.2d 840, 145 Or. 510. 

Appearance of party before such 
referee did not waive objection to his 
eligibility.—In re Stafford’s Estate, 
supra. 

41. Iowa.—In re Cochran’s Estate, 
261 N.W. 514, 220 Iowa 33. 

42. Ky.—Chalfant v. Sterns, 4 Dana 
602. 

43. N.Y.—In re Rainforth, 76 N.Y.S. 
314, 37 Misc. 660, 3 Mills Surr. 26. 
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Scope of inquiry; powers of referee. The ref¬ 
eree or auditor should determine all matters sub¬ 
mitted by the order under which he acts, and no 
others ; 44 and it has been held that in referring 
an administration settlement for the correction of 
frauds the courts should find and designate the 
points in which the fraud may consist and confine 
the reference to those points . 45 However, a party 
who has joined in requesting the referee to deter¬ 
mine a particular issue cannot thereafter object 
that the decision is beyond the scope of the refer¬ 
ence . 46 

Only questions within the jurisdiction of the 
court can be passed on by an auditor , 47 and the 
auditor cannot report on matters as to which no 
evidence has been submitted ; 48 but the referee has 
the same powers as the referring court to pass on 
subsidiary questions necessary to a determination 
of the matter referred . 49 Disputed questions of 
fact should not be referred to the auditor when 
this can be avoided, but he should be confined as 
nearly as possible to a mere statement of account . 50 
An auditor cannot reconsider or reverse the rul¬ 
ing of the referring court on any issue . 51 A ref¬ 
eree on an accounting by an administrator has no 
power to pass on the question of allowances, costs, 
and taxable disbursements . 52 

A referee before whom a proceeding to settle 
an account is pending may allow an amended ac¬ 
count to be filed at the hearing . 53 When this is 
deemed necessary for the promotion of justice, the 
auditor has the right to retain all vouchers submit¬ 
ted to him until the filing of his report . 54 So long 
as decrees of reference entered in a suit to settle 


the estate of a decedent are not fully executed, and 
the data are not arrived at whereby an accurate ac¬ 
count can be made for the final distribution of the 
assets of the estate, it is proper for the commis¬ 
sioner to whom the cause has been referred to in¬ 
clude in his report any outstanding valid debt 
against the estate and for the court to decree pay¬ 
ment of such debt . 55 

h. Report 

The referee has the duty to give the court a re¬ 
port, which may be excepted to by any party to the ac¬ 
counting proceedings. The report has no effect, except 
as evidence, until confirmation by the court, whereupon 
it becomes conclusive as to all matters embraced therein. 

It is the duty of the referee or auditor to make 
a report to the court 56 within the time fixed by stat¬ 
ute or rule of court , 57 and he cannot withhold such 
report until his fees are paid . 58 It has been held to 
be the duty of commissioners to report the vouch¬ 
ers, the written evidence, and the substance of the 
parol proof on which they acted , 59 but it has also 
been held that, when an order of reference does 
not require evidence to be reported, an exception on 
the ground of the failure of the referee to report 
evidence is not available . 60 The report need not 
contain specific findings of fact and conclusions of 
law , 61 and it is sufficient if it substantially con¬ 
forms to general practice and is satisfactory to the 
court . 62 A finding by a committee to whom the 
accounts of an administrator were referred, that 
the charges made by the administrator for his serv¬ 
ices were reasonable is sufficient, in the absence of 
a showing that it committed an error of law in so 
finding . 63 The report of a master to whom the 
cause was referred was not subject to objection 


N.Y.—In re Hawley's Estate, 253 
N.Y.S. 820, 142 Misc. 396. 

24 C.J. p 1014 note 17. 

Finding's undertaking to fix counsel 
fees held improper, where issue was 
not presented.—In re McKee’s Estate, 
265 N.Y.S. 47, 147 Misc. 889. 

45. Ark.—Reinhardt v. Cartrell, 33 
Ark. 727. 

46. Mass.—O’Shea v. Hurley, 142 N. 
E. 919, 248 Mass. 191. 

47. Pa.—Axford’s Estate, 11 Phila. 
145. 

W.Va.—Hustead v. Boggess, 12 S.E. 
2d 514, 122 W.Va. 493. 

48. Ky.—Coyle v. Horseman's Ex'x, 
111 S.W.2d 590, 271 Ky. 100. 

Pa.—Bradley's Estate, 11 Phila. 87. 

49. N.Y.—In re Israel's Estate, 26 
N.Y.S.2d 656, 176 Misc. 120. 

50. Tex.—Dwyer v. Kalteyer, 5 S.W. 
75, 68 Tex. 554. 

51. Pa.—In re Keen's Estate, 159 A. 
713, 306 Pa. 363. 


52. N.Y.—In re McGovern, 118 N.Y. 
S. 378. 

53. N.Y.—Matter of Munzor, 25 N. 
Y.S. 818, 4 Misc. 374. 

54. Pa.—Hutchinson’s Estate, 9 
Phila. 322. 

55. Va.—Turk v. Ritchie, 52 S.E. 
339, 104 Va. 587. 

56. Ohio.—James v. West, 65 N.E. 
156, 67 Ohio St. 28. 

24 C.J. p 1G15 note 21. 

Report of facts, not legal conclu¬ 
sions 

Referee appointed by surrogate to 
hear, determine, and report on ques¬ 
tions arising on settlement of ad¬ 
ministrator's account is instrument 
of surrogate's court for collecting 
•evidence and reporting conclusions 
for court’s use, and his main duty 
is to report facts, derived from evi¬ 
dence submitted to him, not to draw 
legal conclusions from facts.—In re 
O’Connor’s Estate, 288 N.Y.S. 586, 
159 Misc. 523. 


Decree before report made 

Where an account has been re¬ 
ferred to the clerk of the probate 
court, it is no ground of exception 
that the court made a final decree 
without a report from the clerk.—• 
Satterwhite v. Littlefield, 21 Miss. 
302. 

57. Ohio.—James v. West, 65 N.E. 
156, 67 Ohio St. 2S. 

Pa.—Hansell's Estate, 11 Phila. 47. 

58. N.Y.—Matter of Foster, 3 Redf. 
Surr. 532. 

59. Ky.—Steele v. Morrison, 4 Da¬ 
na 617. 

60. Ind.—Cunningham v. Cunning¬ 
ham, 94 Ind. 557. 

61. N.Y.—In re O'Connor's Estate, 
288 N.Y.S. 586, 159 Misc. 523. 

62. N.Y.—In re O’Connor’s Estate, 
supra. 

63. Conn.—Matthews v. Sheehan, 57 
A. 694, 76 Conn. 654, 100 Am.S.R. 
1017. 
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because it did not contain a complete statement of 
the executors' account in debtor or creditor form, 
where it contained itemized exhibits and schedules 
which, in connection with the inventory and settle¬ 
ments made by the executors, afforded more com¬ 
plete information than such a statement would have 
done . 64 Where some of the items of an account 
are disputed or objected to as improper, and it is 
doubtful whether they should be allowed or not, 
it is not improper for the commissioner before 
whom the settlement is had to direct the attention 
of the court to them by alternate statements lead¬ 
ing to different results, and thus leave the court 
to draw its own conclusions as to which statement 
should be confirmed . 65 

After a referee has filed his report, he cannot 
make an additional finding . 66 

Exceptions or objections to report . The report 
of a referee may be excepted to by any party to 
the accounting proceedings ; 67 and it has been held 
that an administrator who has waived his excep¬ 
tions to the commissioner’s report under the errone¬ 
ous impression that the report would be sustained, 
and the case then finally disposed of, may withdraw 
his waiver and renew his exceptions . 68 Exceptions 
ought to be at least specific enough to point out the 
error complained of . 69 An exception for lack of 
proper parties goes to the petition for an account¬ 
ing and cannot be directed to the report of the 
commissioner . 70 Exceptions should be dismissed 
where the error complained of is not an error of 


the auditor but an error of the court, which can 
only be corrected on appeal . 71 

It has been held that the court may allow the 
filing of further objections if the objections filed 
are insufficient , 72 but it has also been asserted that 
it is not error to refuse to allow a party to file new 
exceptions to the report, after the time for filing 
exceptions has expired, when no reason or excuse 
for not filing such exceptions within the time pre¬ 
scribed by law is offered . 73 

A failure to take exception to the report may 
constitute a waiver of the objection ; 74 and where 
an administrator takes no exception to a report 
finding a balance but declining to approve or dis¬ 
approve the account, and acquiesces by moving for 
a judgment, the court will not be held to have 
lacked authority to render a judgment refusing to 
approve the accounts . 75 However, a creditor whose 
claim is found to be valid may take legal steps to 
enforce payment and need not except to the re¬ 
port . 76 A specific objection to the account cannot 
be raised for the first time by an exception to the 
referee's report . 77 

Effect of report; action of court. A referee or 
auditor does not decide as a court, but is employed 
simply to aid the court making the reference, and 
is subject to its directions; his determination is 
subject to approval or disapproval of the court and 
his report amounts to nothing until confirmed by 
it , 78 although a master's or auditor's report is re- 


64. U.S.—Love well v. Schoolfteld, 
Tenn., 217 F. 689, 133 C.C.A. 449, 
certiorari denied 36 S.Ct. 165, 239 
U.S. 644, 60 L.Ed. 4S3. 

66. W.Va.—Campbell v. White, 14 
W.Va. 122. 

66» N.Y.—Richardson’s Estate, 23 
N.Y.S. 978, 2 Misc. 288, 1 Pow. 
Surr. 384. 

Amendment of report 

Commissioner’^ report to which 
no exceptions were taken should be 
amended to include items of receipt 
and disbursement omitted by execu¬ 
tor by mistake and accounts stated 
on principles of that report.—Can¬ 
non v. Searles, 143 S.E. -495, 150 Va. 
738. 

67. Ga.—Adair v. St. Amand, 70 S. 
E. 578, 136 Ga. 1. 

24 C.J. P 1015 note 32. 

Exception or pleading 

In action to have accounts settled, 
heirs could file either exception or 
pleading attacking commissioner’s 
report.—Stuber v. Snyder's Commit¬ 
tee, 87 S.W.2d 614, 261 Ky. 338. 
Motion to recommit 

In accounting proceeding in pro¬ 
bate court, points of evidence im¬ 


properly included in voluminous ob¬ 
jections to auditor’s report would 
be considered properly incorporated 
in motion to recommit so as to be 
presented on appeal from denial of 
motion.—Spilios v. Papps, 192 N.E. 
155, 2S8 Mass. 23. 

Exceptions to account instead of re¬ 
port 

Where master reported settlement 
filed by administrator and excep¬ 
tions were addressed to stated ac¬ 
counts, and not to master’s reports, 
but reports were not confirmed and 
parties understood exact items in 
controversy, case could be disposed 
of as practiced, although practice 
was irregular—Carpenter’s Adm’r 
v. Demoisey, 36 S.W.2d 27, 237 Ky. 
628. 

68. Va.—Hannah v. Boyd, 25 Gratt. 
692, 66 Va. 692. 

69. Ky.—Russell v. Hogan, 140 S, 
W.2d 615, 282 Ky. 764. 

24 C.J. p 1015 note 34. 

7CX N.C.—Hobbs v. Craige, 23 N.C. 
332. 

71. Pa.—Taylor's Estate, 12 Phila, 
137. 


72. N.Y.—Boughton v. Flint, 74 N. 
Y. -476. 

73. Ga.—Tippin v. Perry, - 50 S.E. 
35, 122 Ga. 120. 

74. Ky.—Bailey’s Adm'r v. Hamton 
Grocery Co., 224 S.W. 1067, 189 
Ky. 261. 

75. Puerto Rico.—Torruellas v. 
Ferrer, 25 Puerto Rico 821. 

76. Ky.—Schott v. Schott’s Ex’r, 
149 S.W.2d 782, 286 Ky. 208. 

77. N.Y.—In re Collins’ Estate, 203 
N’.Y.S. *495, 122 Misc. 265. 

78. N.Y.—In re O’Connor's Estate, 
288 N.Y.S. 586, 159 Misc. 523. 

24 C.J. p 1016 note 41. 

Representative not appearing 
Where a coexecutor was properly 
served with notice of reference and 
other proceedings, but did not ap¬ 
pear or object to report of special 
master, all questions of accounting 
that could have been raised by co¬ 
executor up to and at time of refer¬ 
ence were “res judicata” as to him, 
although the court could correct, 
modify, or change any orders as to 
actual errors or mistakes appearing 
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garded as prima facie evidence as to matters in¬ 
cluded in the reference , 79 subject to supplementa¬ 
tion control, or rebuttal by other evidence . 80 The 
court may adopt , 81 modify , 82 or set aside 83 the re¬ 
port. 

Before passing on the report in gross, the court 
should consider in detail the exceptions taken 
thereto . 84 In passing on exceptions to the report, 
the court exercises a jurisdiction in the nature of 
that possessed by a court of review or appeal, and 
is not called on to make any additional or independ¬ 
ent findings on its disposition of the questions or 
issues referred or embraced in the report, what¬ 
ever such disposition may be . 85 It may, however, 
if it so desires, take further testimony, and make 
findings of its own on which to base its orders . 86 
It has been held that where no exceptions have 
been taken and filed the court has no alternative 
but to confirm the report , 87 and that the report of 
a referee has the force and effect of the verdict of 
a jury, and must be allowed to stand, unless with¬ 
out support from the evidence , 88 or unless some 
plain and obvious error sufficient to warrant the 
setting aside of the report is made to appear by the 


party who objects thereto . 89 

Effect of confirmation. Where the court ap¬ 
proves or confirms the report, it becomes conclu¬ 
sive as to all matters embraced therein , 90 and such 
approval and confirmation may cure whatever ir¬ 
regularity there may have been in the auditor’s 
passing on matters not within the submission to 
him . 91 

c. Rehearing or Second Reference 

In a proper case, and largely within the court's dis¬ 
cretion, there may be a recommitment to the referee 
for a further hearing or additional findings, or for sup¬ 
plying omissions in the original report; or a rehearing 
before another referee may be ordered. 

In a proper case the matter may be recommit¬ 
ted to the referee, auditor, or commissioners for a 
further hearing or additional findings, or for the 
purpose of having omissions in the original report 
supplied . 92 Such recommitment is largely discre¬ 
tionary with the court , 93 and it has been consid¬ 
ered proper to refuse to send the matter back for 
the purpose of allowing the representative to make 
further proof as to a point as to which he had am¬ 
ple opportunity to offer proof , 94 or where no er- 


from the record.—Dickinson v. Pee¬ 
ples, 13 S.E.2d 124, 196 S.C. 124. 
Findings as to moneys received 

However, it has been held that 
where an auditor appointed by the 
orphans’ court to audit an execu¬ 
tor’s account, by agreement of the 
parties in interest, audited accounts 
of moneys received and paid out by 
the executor as agent for the col¬ 
lection of rents accruing after the 
testator’s death, the orphans’ court 
was without jurisdiction to revise 
the findings of the auditor as to 
moneys thus received as agent.— 
Shisler’s Estate, 13 Phila., Pa., 333. 

79. Hawaii.—In re Estate of Bak¬ 
er, 34 Hawaii 263. 

Mass.—Gallagher v. Phinney, 187 N. 
E. 612, 2S4 Mass. 255. 

80. Mass.—Gallagher v. Phinney, 
supra. 

81. Ala.—McCollum v. McCollum, 
119 So. 232, 218 Ala. 500. 

Cal.—In re Houston’s Estate, 270 P. 

939, 205 Cal. 276, 60 A.UR. 730. 
Ga.—Brown v. Parks, 9 S.E.2d 897, 
190 Ga. 540. 

Ky.—Bernheimer v. Bernheimer, 294 
S.W. 786, 220 Ky. 9. 

N.Y.—In re Chandler’s Will, 26 N. 

Y.S.2d 280, 175 Misc. 1029. 

2-4 C.J. p 1016 note 43. 

An order that the report be re- 
corded has been regarded as a con¬ 
firmation thereof.—McCracken v. 
McCracken, 6 T.B.Mon., Ky., 342. 

82. Mont—In re Courtney, 79 P. 
317, 31 Mont. 625. 

24 C.J. p 1016 note 44. 


83. X.Y.—Sullivan v. Kraus. 155 X. 
Y.S. 803, 170 App.Div. 769. 

24 C.J. p 1016 note 46. 

84. X.Y.—In re Bedford, 30 Hun 
551. 

85. X.Y.—Matter of Xestell, 131 X. 
Y.S. 193, 72 Misc. S31. affirmed 131 
N.Y.S. 1131, 146 App.Div. 940, 942. 

88. Mont.—In re Courtney, 79 P. 
317, 31 Mont. 62£ 

87. X.Y.—In re Leffingwell, 30 Hun 
528. 

88. U.S.—Lidderdale v. Robinson, C. 

C.Va., 15 F.Cas.Xo.8,337, 2 Brock. 
159, affirmed 12 Wheat. 594, 6 L. j 
Ed. 740. 1 

24 C.J. p 1016 note 50. 

89. Pa.—Xauma-n’s Appeal, 9 A. 934, 
116 Pa. o0o. 

24 C.J. p 1016 note 51. 

Xonprejudicial irregularities in ex¬ 
ecutor’s report 

On motion to strike referee’s re¬ 
port on objections to executor’s .in¬ 
termediate report, approval of the 
overruling by the referee of certain 
objections to executor’s report was 
nol; error, where such objections 
complained of irregularities which 
were of a nonprejudicial nature.— 
In re Cochran's Estate, 261 X.W. 
514, 220 Iowa 33. 

90. N.C.—Lee v. Patrick, 31 N.C. 
135. 

24 C.J. p 1016 note 53. 

“Final order” 

Order overruling exception to com- 
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missioner’s report settling deceased 
incompetent’s estate is a “final or¬ 
der” fixing “law of the case” until 
set aside, modified, or reversed, not¬ 
withstanding exception complained 
of failure of record to include dep¬ 
ositions referred to in report, ar.d 
notwithstanding depositions were 
taken and were not before court.— 
Stuber v. Snyder's Committee, 87 S. 
W.2d 614, 261 Ky. 33S. 

Time as of which report speaks 
Confirmation of master commis¬ 
sioner's report rendered seven years 
previously, that administrators had 
specified sum on hand, was not ad¬ 
judication that such sum was due 
from administrators at time of con¬ 
firmation.—Wireman’s Adm’rs v. 
Miller, 55 S.W.2d 3, 246 Ky. 314. 

91. X.Y.—Morris v. Morris, 158 X. 
Y.S. 361, 172 App.Div. 719. 

24 C.J. p 1016 note 54. 

92. Mass.—Spilios v. Papps, 192 X. 
E. 155, 2SS Mass. 23. 

24 C.J. p 1016 notes 55, 56. 

93- Tenn.—Hall v. Hall, Ch.A., 59 
S.W. 203. 

Amendment of motion to recommit 
In probate proceeding for account¬ 
ing by executors, motion of execu¬ 
tors to amend motion to recommit 
to auditor was addressed to discre¬ 
tion of probate judge.—Spilios v. 
Papps, 192 X.E. 155, 288 Mass. 23. 

94. X.Y.—Matter of O'Hara, 100 X- 
Y.S. 635, 50 Mi3c. 495, 5 Mills Surr. 
425. 

24 C.J. p 1016 note 58. 
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ror is apparent and no after-discovered evidence 
is averred. 95 

On a rehearing of an executor’s account by an 
auditing judge, it is irregular to introduce new 
matter not comprised within the purpose of the re¬ 
hearing, 96 especially where such new matter is con¬ 
trary to the findings of the court. 97 

A rehearing before atiothcr referee may be or¬ 
dered in a proper case. 98 

§ 894. Evidence in General 

The rules governing presumptions and burden of 
proof, as well as the admissibility, weight, and suf¬ 
ficiency of evidence in proceedings for stating and 
settling the accounts of personal representatives 
are considered infra §§ 895-897. 

Examine Pocket Parts for later cases. 

§ 895. - Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 

* 

a. Presumptions 

Proper presumptions will be indulged In proceedings 
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for stating and settling the accounts of personal repre¬ 
sentatives. 

In proceedings for stating and settling the ac¬ 
counts of personal representatives proper presump¬ 
tions will be indulged. 99 Thus it will be presumed 
that some assets were received by the personal rep¬ 
resentative, 1 that amounts due to the estate could 
have been collected by the representative, 2 that 
notes taken by the representative on sales made by 
him were paid at maturity, 3 that a debt returned in 
the inventory without comment has been collected 
in full, 4 that a stock certificate standing in dece¬ 
dent’s name and produced by his wife as his ad¬ 
ministratrix came into her hands after decedent’s 
death, 5 that a debt of decedent was paid with mon¬ 
ey belonging to his estate, 6 and that the personal 
representative of two estates, one of which was in¬ 
debted to the other, paid the debt as soon as he had 
sufficient funds on hand. 7 

Where the representative’s general management 
of the estate evinces fidelity and prudence, a pre¬ 
sumption arises in favor of the correctness of his 
account; 8 but, if he fails to keep clear and accurate 
accounts, all presumptions are against him, and all 
obscurities and doubts are to be taken adversely to 
him. 9 Thus, where he has failed to keep accounts 


95. Ga.—Robinson v. Georgia Sav. 
Bank & Trust Co., 196 S.E. 395, 
185 Ga. 68S. 

N.Y.—In re Goldberg's Estate, 1 N. 

Y.S.3d 48, 165 Misc. 354. 

Pa.—Douglass’ Estate, 10 Pa.Dist. 
478, 25 Pa-Co. 568. 

96. Mass.—Spilios v. Papps, 192 N. 
E. 155, 288 Mass. 23. 

Pa.—Dafferty’s Estate, 5 Pa.Dist. 
347, 18 Pa.Co. 296. 

97. Pa.—Lafferty's Estate, supra. 

93. N.Y.—Matter of Watson. 92 N. 

Y.S. 195, 101 App.Div. 550, 34 N. 
Y.Civ.Proc. 150. 

24 C.J. p 1017 note 60. 

99. Cal.—In re Reinicke’s Estate, 
112 P.2d 311, 44 Cal.App.2d 271. 
Iowa.—In re Manning's Estate, 244 
N.W. 860, 215 Iowa 746. 

Mass.—Gouy Shong v. Chew Shee, 
150 N.E. 225, 254 Mass. 3 6 6. 

N.Y.—In re Zalewski’s Estate, 30 
N.Y.S.2d 658, 177 Misc. 384—In re 
Sawin's Estate, 19 N.Y.S.2d 465, 
173 Misfc. 428. 

24 C.J. p 1017 note 63. 

Collection of notes 

Where a husband acted as the 
wife's agent, and it appears that 
several of the notes included in a 
debt, and referred to in the will as 
being in the wife’s possession, were 
collected by the husband, and that 
none of them is in existence, it will 
be presumed, after a lapse of nine 
years, that he collected all of them. 


and the estate should be charged 
with the amount thereof, with inter¬ 
est from the date of the will, espe¬ 
cially where testator indorsed them, 
guaranteeing their payment.—Hard¬ 
ing v. Harding, 116 S.W. 305, 132 
Ky. 133. 

Receipt of proceeds of sale 

Where a wife’s stock in a turn¬ 
pike road was sold, and payment 
made by checks payable to her, 
which were indorsed by her, she 
presumably received the proceeds, 
and they should not be charged as 
part of the estate’s indebtedness to 
her.—Harding v. Harding, supra. 

TTncanceled judgment notes of de¬ 
cedent raise a presumption of lia¬ 
bility against his estate where the 
inference of payment arising from 
lapse of time is slight and the tes¬ 
timony contains no evidence of pay¬ 
ment such as to overcome claimant’s 
proof of nonpayment.—In re Crous- 
hore's Estate, 77 Pa.Super. 340. 
Presumption as to use of property 

Where only one of two executors 
appeared to account, court would 
not infer that realty or corporate 
shares of estate had been used for 
trust capital, as claimed by execu¬ 
tor, because nothing else in estate 
was left for such trust.—In re Ma- 
cauley's Estate, 292 N.Y.S. 351, 161 
Misc. 525. 

1. Tenn.—Wyatt v. Luton, 10 Heisk. 

458. 
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2. Cal.—Dixon v. Norman, 220 P. 
321, 64 Cal.App. 21. 

24 C.J. p 1017 note 65—23 C.J. p 
1206 note 81. 

Debts inventoried as worthless, des¬ 
perate, or doubtful 
If certain debts are inventoried 
as worthless, desperate, or doubtful, 
the presumption is more favorable 
to the representative where he fails 
to collect than if nothing appearing 
in the inventory had indicated that 
such debts were not good.—Wright- 
son v. Tydings, 51 A. 44, 94 Md. 358 
—23 C.J. p 1206 note 82. 

3. S.C.—Chesnut v. Strong, 11 S.C. 
Eg. 146. 

4. N.C.—Graham v. Davidson, 22 N. 
C. 155. 

5. N.Y.—Matter of Brown, 149 N. 
Y.S. 138, 86 Misc. 187. 

6. Pa.—In re Orne, 44 A. 287, 192 
Fa. 626. 

7. Mass.—Dickinson v. Arms, 8 
Pick. 394. 

8. N.C.—Rich v. Morisey, -62 S.E. 
762, 149 N.C. 37, 47. 

24 C.J. p 1017 note 73. 

9- Ill.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248, 
modifying In re Nonnast's Estate, 
21 N.E.2d 796, 300 Ill.App. 537. 
N.Y.—Blaine v. Richardson, 193 N. 
Y.S. 612. 

Wis .—In re Roebken's Will, 283 N. 
W. 815, 230 Wis. 215. 
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or take vouchers, or otherwise shows carelessness 
in his general management, obscurity and doubt as 
to whether a credit should be given in his favor 
will be resolved against him. 10 An executor hold¬ 
ing a mere contingent interest under a will can¬ 
not be presumed to have occupied property of the 
estate as heir or devisee. 11 Where it is shown that 
the representative has converted a certain sum, 
there is no presumption that he has not converted 
other sums. 12 A presumption of final settlement 
arising from a lapse of time may be overcome by 
contrary acts and admissions on the part of the 
personal representative and by other evidence. 13 

Presumptions relating to legacies. It may be 
presumed that articles specifically bequeathed have 
been disposed of conformably to the will, 14 and that 
the receipt of a residuary legatee to the personal 
representative in full of the' interest which he took 


under the will covered his share of uncollected 
assets. 15 

b. Burden of Proof 

In proceedings for stating and settling the accounts 
of a personal representative, the burden of proof may 
rest either on the representative or on the contestants, 
depending on the circumstances of the particular case. 
Generally the representative must prove the correctness 
of his account. But exceptions of an affirmative nature 
must be sustained by the contestant. 

In proceedings for stating and settling the ac¬ 
counts of an executor or administrator, the burden 
of proof may rest either on the personal repre¬ 
sentative or on the contestants, depending on the 
circumstances of the particular case. 16 When a 
personal representative renders his account and it 
is contested, the burden is generally on him to sus¬ 
tain and establish its correctness, 17 and, even 
though there is no formal opposition, the repre- 


Sus^icious accounts 

Where a representative's accounts 
are not only untrustworthy, but of 
a most suspicious character, all pre¬ 
sumptions are against him.—Downie 
v. Knowles, 37 N.J.Eq. 513, affirmed 
39 N.J.Eq. 594. 

10. Tex.—Scott v. Taylor, Civ.App., 
294 S.W. 227. 

24 C.J. p 1017 note 74. 

11. Mass.—McCarthy v. Adams, 160 
N.E. 815, 263 Mass. 300. 

12. N.Y*.—In re McCauley, 99 N.Y. 
S. 238, 49 Misc. 209, 5 Mills Surr. 
226. 

24 C.J. p 1017 note 76. 

13. Hawaii.—In re Beckley's Es¬ 
tate, 31 Hawaii 163. 

14. N.Y.—:Matter of Pollock, 3 
Red f. Surr. 100. 

15. Va.—Tate v. Jones, 36 S.E. 984, 
98 Va. 544, 546. 

24 C.J. p 1017 note 72. 

16. Mode of administration as af¬ 
fecting* burden 

Where administrator administers 
estate carelessly, delegates powers, 
and files no annual accounts, he has 
burden with reference to all matters 
questioned.—Scott v. Taylor, Tex. 
Civ.App., 294 S.W. 227. 

Public or private sale 

“If an administrator sells at pub¬ 
lic sale, the burden is upon any one 
who seeks to surcharge him with a 
loss; but in case he sells at pri¬ 
vate sale, which he has the legal 
right to do, the burden is on him to 
show that the prices obtained were 
the market values of the articles 
sold.”—In re Tyson’s Estate, 80 Pa. 
Super. 29, 31. 

Burden on representative 

(1) To prove that actions have 
conformed to standard of duty.—In 
re Palm's Estate, Minn., 297 N.W. 
765, second case. 


(2) To overcome inference of neg¬ 
ligence arising from conduct.—In re 
Baker’s Estate, 292 N.Y.S. 122, 249 
App.Div. 265. 

(3) To explain delay in distribu¬ 
tion of estate.—In re Haigh’s Estate, 
232 N.Y.S. 322, 133 Misc. 240. 

(4) To show that investment was 
legally made after court order.— 
Paulk v. Roberts, 155 S.E. 55, 42 
Ga.App. 79. 

(5) To show authority from pro¬ 
bate court to execute note in repre¬ 
sentative capacity.—Soper v. Point¬ 
er, C.C.A.Ala., 67 F.2d 676. 

(6) To establish that withholding 
of speculative securities, which de¬ 
clined in value, was with acquies¬ 
cence, of beneficiaries.—In re 
Stumpp’s Estate, 274 N.Y.S. 466, 153 
Misc. 92. 

(7) To establish marriage to de¬ 
cedent.—In re Seymour, 185 N.Y.S. 
373, 113 Misc. 421. 

(8) To show correctness of ex 
parte order allowing 1 compensation to 
executor and his attorneys, on ob¬ 
jections to allowance predicated on 
failure to complete the probate.—In 
re Johnson’s Estate, 295 N.W. 878, 
229 Iowa 1002. 

(9) To show other matters. 

N.Y.—In re Slensby’s Will, 7 N.Y. 

S.2d 471, 169 Misc. 292. 

Tex.—Cartledge v. Billalba, Civ.App., 

154 S.W.2d 219, error refused. 

24 C.J. p 1017 note 77 [a]. 

Burden of going* forward with evi¬ 
dence is often largely in trial court’s 
discretion.—Whitlow v. Patterson, 
112 S.W.2d 35, 195 Ark. 173. 

17. Ala.—Hines v. Baldwin, 100 So. 

466, 211 Ala. 322. 

Cal.—In re Barreiro’s Estate, 14 P.2d 

786, 125 Cal.App. 752. 

Conn.—Reiley v. Healey, 198 A. 570, 

124 Conn. 216. 
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Ga.—Quillian v. Tuck, App., 17 S.E.2d 
921. 

Iowa.—In re Rinard’s Estate, 275 N. 
W. 485, 224 Iowa 100—In re 

Smith's Estate, 271 N.W. 888, 891, 
223 Iowa 172, quoting Corpus juris 
—In re Moe’s Estate, 237 N.W. 228, 
213 Iowa 95, modified on other 
grounds and rehearing denied 238 
N.W. 718, 213 Iowa 95—In re Mow- 
rey’s Estate, 232 N.W. 82, 210 

Iowa 923. 

Kan.—In re Park's Estate, 99 P.2d 
849, 151 Kan. 447. 

Mass.—Gallagher v. Phinney, 187 N. 

E. 612, 284 Mass. 255. 

Mont.—In re Jennings’ Estate, 241 
P. 648, 654, 74 Mont. 449, citing 
Corpus Juris. 

Okl.—In re Williamson’s Estate, 107 
P.2d 192, 188 Okl. 157—In re 

White's Estate, 52 P.2d 1074, 175 
Okl. 439. 

Or.—In re Lee's Estate, 279 P. S50, 
853, 132 Or. 1, citing Corpus Juris, 
and modified on other grounds 280 
P. 342, 132 Or. 1. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227, 231, citing Corpus Juris 
—Coats v. Bain, Civ.App., 258 S. 
W. 897. 

24 C.J. p 1017 note 77. 

Matters of discharge 

Burden of proving all matters of 
discharge is on accountant.—In re 
Oliver's Estate, 129 A. 434, 3 N.J. 
Misc. 453. 

Inconsistent or irregular reports 

(1) Where inconsistencies exist be¬ 
tween executor’s final and previous 
reports, executor has burden of sus¬ 
taining final document.—In re Man¬ 
ning’s Estate, 244 N.W. 860, 215 Iowa 
746. 

(2) Executor or administrator has 

burden of establishing nonprejudicial 
nature of irregular report.—In re 
Moe’s Estate, 237 N.W. 228, 213 
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sentative must show that his account is correct, 18 
although he is not in such case obliged to prove 
each separate item. 19 In shifting from a former 
adjudicated position, the burden is on an adminis¬ 
trator to show that no disadvantage to the estate 
has thereby been worked; 20 and an executor re¬ 
lying on consent of the beneficiaries to the use of 
funds of the estate in his own business must show 
that he acted in good faith and obtained such con¬ 
sent on full and fair representations and disclo¬ 
sures. 21 Where the burden of proof is on a rep¬ 
resentative, any issue as to which he fails of proof 
must be found against him. 22 


On the other hand, where exceptions to an ac¬ 
count are of an affirmative nature, 23 as, for ex¬ 
ample, where fraud, 24 negligence, 25 or bad faith 26 
is charged, the burden of sustaining such excep¬ 
tions rests on the contestant; and it is also incum¬ 
bent on the contestant to show that he has an in¬ 
terest in the estate entitling him to oppose the ac¬ 
counting. 27 

As to assets. The burden of showing that there 
were more assets than are acknowledged by the 
inventory or account rests on the party objecting, 28 
who must sustain hk contention with reasonable 
certainty and not leave the matter to mere conjec- 


Iowa 95, modified on other grounds 
and rehearing denied 238 N.W. 718, 
213 Iowa 95—In re Eschweiler’s Es¬ 
tate, 209 N.W. 273, 202 Iowa 259. 

18. La.—Lee’s Succession, 4 La. 
Ann. 578. 

24 C.J. p 1018 note 78. 

Necessity for objections and excep¬ 
tions see supra 5 883. 

18. Iowa.—In re Smith’s Estate, 271 
N.W. SSS, 891, 223 Iowa 172, quot¬ 
ing Corpus Juris. 

Unopposed items as proved pro con- 
fesso 

Every item and allegation of the 
account tenders a potential issue 
which is joined only when an objec¬ 
tion is expressly interposed thereto 
and as to each item or allegation to 
which no objection is interposed, the 
account stands proved pro confesso, 
except in as far as it may be patent¬ 
ly contrary to law.—In re Thaler’s 
Estate, 292 N.Y.S. 639, 161 Misc. 615 
—In re Melzak’s Estate, 275 N.Y.S. 
607, 153 Misc. 600. 

ZkL Louisiana 

(1) “The representative of a suc¬ 
cession is bound to prove each sep¬ 
arate item of his account whether 
opposed or not.”—Succession of Bof- 
enschen, 29 La.Ann. 711, 712—Suc¬ 
cession of Caranne, App., 147 So. 
562, 565. 

(2) Positive and direct proof of 
every item is not required, however, 
under & general objection, where the 
account appears to be fair and rea¬ 
sonable.— Bougere’s Succession, 29 
La.Ann. 378—Wederstrandt’s Succes¬ 
sion, 19 La.Ann. 494. 

(3) Furthermore, it has been said 
that an executor is not driven to 
proof of each separate item of his 
account unless it is opposed.—Bou¬ 
gere’s Succession, supra. 

9Dk Miss.—McDowell v. Minor, 131 
So. 278, 158 Miss. 788. 

21. OM.—In re Spann, 152 P. $8, 
51 OhL 309. 

22. Conn.—Reiley v. Healey, 198 A. 
576, 124 Conn. 216. 


■ 23. Iowa.—In re Carson’s Will, 2S9 
N.W. 30, 227 Iowa 941. 

Mont.—In re Jennings' Estate, 241 P. 
64S, 654, 74 Mont. 449, citing Cor¬ 
pus Juris. 

N.J.—Appeal of Schlosser, 182 A. 636, 
119 X.J.Eq. 4SS, affirming 181 A. 
640. 119 N.J.Eq. 201—In re Oliver’s 
Estate, 129 A, 434, 3 X.J.Misc. 453. 

N.Y.—In re Sullivan’s Estate, 30 N. 
Y.S.2d 954, 177 Misc. 570, reversed 
on other grounds 34 N.Y.S.2d 503, 
264 App.Div. 65—In re Chandler's 
Will, 26 N.Y.S.2d 280, 175 Misc. 
1029—In re Markowitz’ Will, 272 
N.Y.S. 462, 152 Misc. 1—In re Mc- 
Cafferty’s Will, 264 N.Y.S. 38, 147 
Misc. 179—In re Wanner's Estate, 
263 N.Y.S. 542, 146 Misc. 722—In re 
Bernstein, 262 N.Y.S. 503, 146 Misc. 
603—In re Richman’s Estate, 253 
N.Y.S. 838, 142 Misc. 103—In re 
Bingham’s Estate, 17 N.Y.S.2d 981. 

Pa.—In re Martin’s Estate, 51 Dauph. 
Co. 322. 

24 C.J. p 1018 note 81, p 922 note 27 

Isl. 

24. N.Y.—In re Wilson’s Estate, 217 

N.Y.S. 341, 127 Misc. 518—In re 
Ledyard’s Estate, 21 N.Y.S.2d $60, 
affirmed In re Ledyard’s Will, 20 
N.Y.S.2d 1006, 259 App.Div. 892, 

reargument denied 21 N.Y.S.2d 390, 
259 App.Div. 1029, and 24 N.Y.S.2d 
780, 261 App.Div. 827. 

25. Ky.—Stuber v. Snyder's Commit¬ 
tee, 87 S.W.2d 614, 261 Ky. 338. 

Mont.—In re Jennings' Estate, 241 
P. 648, 74 Mont. 449. 

N.Y.—In re Taft's Will, 259 N.Y.S. 
887, 144 Misc. 896, modifying 256 
N.Y.S. 732, 143 Misc. 387, and af¬ 
firmed 260 N.Y.S. 294, 145 Misc. 
435—In re Winburn’s Will, 249 N. 
Y.S. 758, 140 Misc. 18—In re Wil¬ 
son’s Estate, 217 N.Y.S. 341, 127 
Misc. 518. 

Pa.—In re Greenawalt's Estate, 21 
A.2d 890, 343 Pa. 413—In re Stir¬ 
ling’s Estate, 21 A.2d 72, 342 Pa. 
497. 

24 C.J. p 1018 note 81 [a] (2). 
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26. Mo.—Young v. Ray, App., 193 
S.W. 608. 

N.Y.—In re Wilson’s Estate, 217 N. 
Y.S,. 341, 127 Misc. 518. 

27. Wyo.—Emelle v. Spinner, 126 P. 
397, 20 Wyo. 507. 

28. N.J.—Appeal of Schlosser, 181 A. 
640, 119 N.J.Eq. 201, affirmed, 182 
A. 636, 119 N.J.Eq. 488. 

X.Y.—In re Swiller's Will, 199 N.Y. 
S. 455, 205 App.Div. 302—In re 
Chandler’s Will, 26 N.Y.S.2d 280, 
175 Misc. 1029—In re Greenberg’s 
Will, 286 N.Y.S. 56, 158 Misc. 446 
—In re McCafferty’s Will, 264 N.Y. 
S. 38, 147 Misc. 179—In re Schloss- 
man’s Adm'x, 242 N.Y.S. 417, 136 
Misc. 893—In re Murtha’s Estate, 
224 N.Y.S. 309, 130 Misc. 330—In re 
Fisher's Estate, 209 N.Y.S. 300, 124 
Misc. 836. 

Ohio.—Steward v. Barry, 131 N.E. 

492, 102 Ohio St. 129. 

Or.—In re Laberee’s Estate, 269 P. 
861, 126 Or. 301. 

Pa.—In re Jones’ Estate, 48 Dauph. 
Co. 247. 

24 C.J. p 1018 note 83. 

Extent of burden 

Burden resting on objectants to 
executors’ account to establish assets 
of estate extends to all particulars 
of the validity of the assets by the 
value of which surcharge is to be 
measured.—In re McCafferty’s Will, 
264 N.Y.S. 38, 147 Misc. 179. 

Proof of estate in remainder 

In a suit for accounting against the 
representative of a life tenant who 
had a power of disposition, the re¬ 
maindermen have the burden of 
showing that at the time of the life 
tenant’s death there was a remainder 
to which they were entitled, as well 
as the amount of such remainder.— 
Seaward v. Davis, 117 N.Y.S. 468, 
133 App.Div. 191, leave to appeal 
granted 119 N.Y.S. 1144, 136 App. 
Div. 890, and modified on other 
grounds 91 N.E. 1107, 198 N.Y. 415 
—In re Pfeiffer’s Estate, 297 N.Y.S. 
672, 163 Misc. 615. 
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ture or suspicion ; 29 and the same is true where the 
objection is based on a claim that property of the 
estate was of greater value than is shown the in¬ 
ventory or appraisement. 30 

When, however, assets are shown or admitted, 
the burden is on the personal representative to ac¬ 
count for their proper disposition; 31 and, where 
the representative has failed to collect a claim due 
to the estate, the burden rests on him to show that 
it could not have been collected by the use of due 
diligence, 32 or, in the case of the representative’s 
failure to collect his own personal debt, that the 
persons entitled to take the assets have not suffered 


loss by reason of such failure. 33 Further, where 
certain property has been included in the inven¬ 
tory, but the representative claims an allowance 
therefor on the ground that it should not have been 
included in the inventory, the burden rests on him 
to show that such property was not, in fact, a part 
of the estate. 34 

As to disbursements . When a credit is claimed 
by a personal representative and its validity is dis¬ 
puted, the law casts on him the burden of support¬ 
ing it; 35 and in order to sustain such credit he 
must prove not only the payment, but also the exist¬ 
ence, correctness, and validity of the demand. 30 


fi9. N.Y.—Matter of Baker, 59 N.Y. 

S. 121, 42 App.Div. 370. 

24 C.J. P 1018 note 84. 

30. N.Y.—:In re Mullon, 39 N.E. 821, 
145 N.Y. 98, affirming 26 N.Y.S. 
683, 74 Hun 358. 

24 C.J. p 1018 note 85. 

31. Ark.—Adams v. Shell, 33 S.W. 
2d 1107, 182 Ark. 959. 

Iowa.—In re Windhorst’s Estate, 288 
N.W. 892, 227 Iowa 808—In re 
Smith’s Estate, 271 N.W. 888, 891, 
223 Iowa 172, quoting Corpus Ju¬ 
ris. 

Mont.—In re Jennings’ Estate, 241 P. 
648, 654, 74 Mont. 449, citing Cor¬ 
pus Juris. 

N.Y.—In re Segal’s Estate, 11 N.Y. 
S.2d 306, 170 Misc. 673—In re 
Markowitz’ Will, 272 N.Y.S. 462, 
152 Misc. 1—In re Valverde's Es¬ 
tate, 265 N.Y.S. 484, 148 Misc. 49. 
347, affirmed In re Valverde’s 
Adm’x, 273 N.Y.S. 371, 24<S App.Div. 
653. 

Pa.—In re Gardner’s Estate, 185 A. 

804, 323 Pa. 229. 

24 C.J. p 1018 note 86. 

Property claimed "by representative 

(1) Where property shown to have 
belonged to a decedent is claimed by 
the personal representative in his 
individual capacity, he has the bur¬ 
den of establishing his title thereto. 
D.C.—Myers v. Tschiffely, 73 F.2d 

657, 64 App.D.C. 17. 

Mo.—Walsh v. Walsh, 226 S.W. 236, 
285 Mo. 181. 

N.Y.—In re Greenberg’s Will,* 286 
N.Y.S. 56, 158 Misc. 446—In re 
Gentry’s Estate, 249 N.Y.S. 296, 
139 Misc. 759. 

(2) The rule that the burden rests 
on an objector to demonstrate that 
assets not included in an executorial 
account were improperly omitted 
therefrom does not apply in such a 
case.—In re Greenberg’s Will, su¬ 
pra. 

Xiost assets 

"When an administrator shows in 
his reported account that assets re¬ 
ceived by him have been lost, and 
asks to be relieved of liability there¬ 
for, the burden is on him to show 

34 C.J.S.—69 


that such loss occurred without his 
fault.”—In re Horseman’s Estate, 29 
P.2d 589, 167 Okl. 355. 

Confusion of goods 

Executor, having misappropriated 
decedent’s goods and confused them 
with his own, has burden to prove 
which were his.—In re Hyde’s Estate, 
266 N.Y.S. 871, 149 Misc. 291. 
Payment of misappropriated funds 
Person alleging that executor has 
accounted for misappropriation of 
funds has burden to plead and prove 
such payment.—McMillan v. McMil¬ 
lan, 119 So. 676, 218 Ala. 559. 

32. Iowa.—In re Smith’s Estate, 271 

N.W. 888, 891, 223 Iowa 172, 

quoting Corpus Juris. 

Mont.—In re Connolly’s Estate, 257 
P. 418, 79 Mont. 445. 

24 C.J. p 1018 note 87—23 C.J. p 1206 
note 81. 

prima facie case 

Executors are competent witnesses 
as to whether certain notes which 
came to their hands could have been 
collected, and, where they say the 
notes were not collectable, because 
the makers were insolvent when the 
notes were received, and so remained, 
this makes a prima facie case for 
them.—Bailey v. Penick, 10 Ky.L. 
239. 

33. Mont.—In re Connolly's Estate, 
235 P. 408, 73 Mont. 35. 

24 C.J. p 1017 note 77 [b]. 

34. Iowa.—In re Windhorst’s Es¬ 
tate, 288 N.W. 892, 227 Iowa 808. 

N.J.—In re Bayley, 59 A. 215, 67 
N.J.Eq. 566. 

35. U.S.—Matheson v. National Sure¬ 
ty Co., C.C.A.Alaska, 41 F.2d 155. 

Hawaii.—Matter of Phillips, 12 Ha¬ 
waii 284. 

Ill.—Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 374 Ill. 248, modi¬ 
fying In re Nonnast’s Estate, 21 
N.E.2d 796, 300 Ill.App. 537. 

N.Y.—In re Schummers’ Will, 206 
N.Y.S. 113, 210 App.Div. 296, af¬ 
firmed In re Schummers’ Estate, 
154 N.E. 600, 243 N.Y. 548. 

Ohio.—In re Butler’s Estate, 28 N.E. 
2d 186, 137 Ohio St. 96—Steward 
v. Barry, 131 N.E. 492, 102 Ohio 
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St. 129—In re Howison’s Estate, 
197 N.E. 333, 49 Ohio App. 421— 
Nunn v. Hubacher, 158 N.E. 9, 25 
Ohio App. 265. 

Pa.—In re Wood’s Estate, 115 A. 865, 
272 Pa. 8—In re Matter's Estate, 49 
Dauph.Co. 437. 

R.I.—Di Iorio v. Cantone, 140 A. 
913, 49 R.I. 137. 

Tex.—Scott v. Taylor, Civ.App., 294 
SW. 227, 231, citing Corpus Ju¬ 
ris. 

24 C.J. p 1018 note 89. 

Primary burden 

Representative has primary burden 
of demonstrating that any claim 
paid or allowed from estate is pri¬ 
ma facie valid and justly due, and 
must at least present such evidence 
thereof as he is authorized to exact 
from claimant.—In re Gentry's Es¬ 
tate, 249 N.Y.S. 296, 139 Misc. 759. 

Credit for payment of unallowed 
claim 

To entitle administrator to credit 
>n his final account for payment of 
unallowed claim in existence at time 
of intestate's death, burden is on 
administrator to show extent and 
validity of such claim. So adminis¬ 
trator, seeking credit on his final 
account for payment of unallowed 
claim without conforming to ap¬ 
plicable statutes for insurance of 
validity of claims against decedents’ 
estates, has burden, not merely of 
making such prima facie showing of 
validity of claim as might justify 
allowance thereof in adversary pro¬ 
ceeding between him and claimant, 
but of showing also that all legal 
offsets, payments and credits known 
to him were allowed.—Cartledge v. 
Billalba, Tex.Civ.App., 154 S.W.2d 
219, error refused. 

36. Ky.—Osborne’s Ex'x v. Osborne, 
65 S.W.2d 984, 251 Ky. 730. 

N.Y,—In re Hazley’s Will, 3 N.Y.S. 
2d 272, 166 Misc. 745—In re Gen¬ 
try’s Estate, 249 N.Y.S. 296, 139 
Misc. 759. 

24 C.J. p 1019 note 90. 

Vouchers as prima facie evidence 
shifting burden of proof to con¬ 
testants see infra § 898. 
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So, with respect to the expenses of administration, 
the burden rests on the representative to show that 
the expenses incurred were necessary and proper, 
and that the payments made were fair and reason¬ 
able. 37 Where the representative fails to justify 
the allowance of claimed credits, they must be dis¬ 
allowed. 38 

On the other hand, where a credit has been al¬ 
lowed on an annual or partial settlement, it is pre¬ 
sumed to be correct, and the burden of overcoming 
this presumption rests on the contestants; 39 and, 
adhere a payment made by the representative is ap- 
l irently a proper one and a contestant makes ex¬ 
ceptions of an affirmative nature to such payments, 
tl e burden rests on the contestant to show the im- 
ptopriety thereof. 40 An executor or administrator 
rruy not, however, merely by allowing or paying 
cl;.ims against the estate without regard to their 
character, shift the burden of proof to the objec¬ 


tors, 41 unless by reason of statute the burden of 
proof is shifted. 42 

§ 896. - Admissibility 

Genera] rules of evidence are ordinarily applied in 
determining the admissibility of evidence in accounting 
proceedings, although it has been held that the strict 
rules of evidence should not be allowed to govern in such 
proceedings. 

The general rules of evidence are ordinarily ap¬ 
plied in determining whether the evidence offered 
in accounting proceedings is admissible, 43 although 
there is also authority for the view that strict 
rules of evidence should not be allowed to govern 
in such proceedings. 44 Reference is made in the 
notes to numerous cases in which the courts have 
passed on the admissibility of evidence adduced, 
and held, either that it was competent in its nature 
and possessed sufficient relevancy and materiality 
to warrant its reception, 45 or, on the other hand. 


37 III.—Nonnast v. Northern Trust 
l'o., 29 N E.2d 251, 374 Ill. 248, 

r.iodifvmg In re Nonnast’s Estate, 
?1 N.E 2d 796, 300 Ill.App. 537. 

I—Rose v. Ratliff's Adm'r, 36 S- 
W.2d 43, 237 Kv. 645. 

Mich.—In re Grover's Estate, 206 
N.W. 988, 233 Mich. 467. 

N.J.—In re Foster's Estate, 176 A. 

156, 13 N.J.Misc. 36. 

N.Y.—'In re Hazley’s Will, 3 N.Y.S. 
2d 272, 166 Misc. 745—In re Neben- 
zahl's Estate, 294 N.Y.S. 553, 162 
Misc. 366—In re Fisher's Estate, 
209 N.Y.S. 300. 124 Misc. 836. 

Okl.—Wise v. Cutchall, 41 P.2d 864, 
171 Okl. 60. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227, 231, citing: Corpus Juris. 
24 C.J. p 1019 note 91. 

Attorney’s fees 

(1) The burden is on the personal 
representative to justify attorney's 
fees, for which he claims credit. 
Ariz.—In re O’Reilly's Estate, 231 P. 

916, 27 Ariz. 222. 

Iowa.—In re Murphy's Estate, 228 N. 
W. 658, 209 Iowa 679—In re Ches- 
more’s Estate, 189 N.W. 770, 194 
Iowa 300—In re McClellan’s Es¬ 
tate, 183 N.W. 398, 192 Iowa 384, 
petition overruled 184 N.W. 749, 192 
Iowa 384. 

Mich.—In re Grover's Estate, 206 N. 

W. 988, 233 Mich. 467. 

N.Y.—In re Brodbeck's Estate, 206 
N.Y.S. 142, 123 Misc. 743. 

(2) Even though it files vouchers 
disclosing extent of attorney's serv¬ 
ices, representative still has obliga¬ 
tion, when challenged by beneficiary, 
to produce proof as to extent of at¬ 
torney’s services.—In re Nebenzahl's 
Estate, 294 N.Y.S. 553, 162 Misc. 366. 

Compromise settlement 

An administrator seeking allowance 
for amount paid in compromise of 


claim against estate without approv¬ 
al of court would have burden of 
showing good faith and the fact of 
compromise and its benefit to estate. 
Md.—Blum v. Fox, 197 A. 117, ■ 173 
Md. 527. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227. 

Expenditures for minor children 
Burden of proof was on adminis¬ 
trator to show that expenditures for 
minor children were necessary and 
proper expenditures.—Watkins v. 
Purnell, 62 S.W.2d 20, 187 Ark. 837— 
24 C.J. p 1018 note 89 [c]. 

38- Conn.—Retley v. Healey, 198 A. 
570, 124 Conn. 216. 

39. W.Va.—Dearmg v. Selvey, 40 S. 
E. 478 50 W.Va. 4. 

24 C.J. p 1019 note 92. 

40. N.Y.—In re Markowitz’ Will, 272 
N.Y.S. 462, 152 Misc. 1—In re Dem- 
merle's Ex’r, 225 N.Y.S. 190, 130 
Misc. 684—In re Ledyard’s Estate, 
21 N.Y.S.2d 860, affirmed In re Led¬ 
yard’s Will, 20 N.Y.S.2d 1006, 259 
App.Div. 892, reargument denied 21 
N,Y.S.2d 390, 259 App.Div. 1029, and 
24 N.Y.S.2d 780, 261 App.Div. 827. 

24 C.J. p 1019 note 93. 

41. N.Y.—In re Taylor’s Estate, 167 
NE. 434, 251 N.Y. 257, reversing 
In re Taylor’s Ex’rs, 231 N.Y.S. 899, 
225 App.Div. 711—In re Hanrette’s 
Estate, 252 N.Y.S. 424, 140 Misc. 
832. 

42. Proof necessary under statute 
The effect of Surrogate’s Court Act 

§ 210 may be to shift the burden of 
proof to the contestant and give to 
an admitted claim some added dignity 
over a rejected claim, but the claim 
must still meet the test and prove 
its merit the same as a rejected 
claim, in order to satisfy the con¬ 
science of the court in allowing it.— 
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In re Carroll’s Estate, 242 N.Y.S. 
266, 136 Misc. 245. 

43. Mont.—In re Jennings* Estate, 
241 P. 655, 74 Mont. 468. 

24 C.J. p 1019 note 95. 

Evidence confined to issue 

(1) "The rule that evidence must 
be confined to the point at issue is 
applicable to a contest of an ac¬ 
count. The contestants are limited 
by the exceptions presented, and the 
evidence is to be limited according¬ 
ly.”—In re Mallory's Estate, 278 P. 
488, 490, 99 Cal.App. 96. 

(2) Report of representative and 
exceptions thereto as limiting issues 
see supra § 883. 

44. Pa.—Sterrett's Appeal, 2 Penr. 
& W. 419. 

24 C.J. p 1019 note 96. 

45. Ala.—Miller v. Phillips, 178 So. 
531, 235 Ala. 298. 

Cal.—In re Boggs’ Estate, 90 P.2d 
814, 33 Cal.App.2d 30. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226. 

Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Pe¬ 
tition of Garland, 47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338. 

Mass.—Fay v. Fay, 19 N.E 2d 86, 
302 Mass. 297—Smith v. Stratton, 
.18 N.E.2d 328, 302 Mass. 171. 

N.Y.—In re Gilman’s Adm’x, 167 N. 
E. 437, 251 N.Y. 265, reversing 

232 N.Y.S. 754, 225 App.Div. 774 
—In re Greenberg’s Will, 286 N.Y. 
S. 56, 158 Misc. 446. 

N.D.—Backman v. Larson's Estate, 
232 N.W. 300. 60 N.D. 36. 

24 C.J. p 1019 note 97. 

Canceled checks, properly indorsed, 
and receipts for money paid, al¬ 
though not disclosing their purposes 
on their face, were properly admit- 
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that it fell short of these requirements and should 
be rejected. 46 

§ 897. -Weight and Sufficiency 

General rules ordinarily govern the weight and suffi¬ 
ciency of the evidence submitted on the settlement of ac¬ 
counts. 

The general rules on the subject of weight and 
sufficiency of evidence ordinarily govern in deter¬ 
mining the effect that should be accorded to the 


evidence submitted on the settlement of accounts. 47 
Until the court is satisfied by affirmative evidence 
that the representative’s account is correct, it can¬ 
not be allowed. 48 The amount of evidence which 
may be required in support of the correctness of 
any account rests largely within the discretion of 
the court. 49 Credits claimed by the representative 
must be supported by testimony substantially suf¬ 
ficient to establish the facts before a jury, 50 and 
it has been held that, when a credit claimed for the 


ted, if, as explained by witnesses, 
they tend to throw light on subject in 
controversy.—In re Jennings' Es¬ 
tate, 241 P. 648, 74 Mont. 449. 

Evidence of custom of attorneys 
accompanying clients to vaults where 
bonds of estate were kept was admis¬ 
sible in proceeding on accounting of 
executrix sought to be charged for 
bonds stolen by attorney who accom¬ 
panied executrix to safety deposit 
box.—In re Smith's Estate, 266 N.Y. 
S. 666, 148 Misc. 585, affirmed 282 
N.Y.S. 845, 246 App.Div. 563. 

Release by residuary legatee should 
be considered as affecting residuary 
share of such legatee in accounting 
proceedings by executor.—In re Con¬ 
stable’s Estate, 149 A. 743, 299 Pa. 
509. 

Sale and ownership of property 
Where testator bequeathed all of 
his personal property to his widow 
for life or widowhood, one of the 
executors on voluntary proceedings 
for a final accounting was entitled 
to testify that the perishable prop¬ 
erty was sold as the property of the 
widow, and that the proceeds be¬ 
longed to her.—Medlin v. Simpson, 
57 S.E. 24, 144 N.C. 397. 

Unstamped transfer instrument 
Instrument executed by testator, 
transferring bank stock to wife, was 
admissible on wife’s accounting as 
executrix, notwithstanding stamps 
were not affixed.—In re Borst, 222 N. 
Y.S. 348, 129 Misc. 424, affirmed In 
re Borst's Will, 224 N.Y.S. 761, 222 
App.Div. 707, affirmed 162 N.E. 523, 
248 N.Y. 556. 

48. Cal.—In re Reinicke’s Estate, 112 
P.2d 311, 44 Cal.App.2d 271. 

Ga.—Quillian v. Tuck, App., 17 S.E. 
2d 921. 

Idaho.-—Hubbard v. Ball, 81 P.2d 73, 
59 Idaho 78. 

Iowa.—In re Enfield’s Estate, 251 N. 
W. 637, 217 Iowa 273—In re Man¬ 
ning’s Estate, 244 N.W. 860, 215 
Iowa 746. 

Mass.—Bowles v. Comstock, 189 N.E. 

785, 286 Mass. 159. 

N.Y.—In re Handler's Estate, 15 N. 

Y.S.2d 307, 172 Misc. 433. 

Pa.—In re Martin’s Estate, 51 Dauph. 
Co. 322. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227. 


Utah.—Holt v. Bayles, 39 P.2d 715, 
85 Utah 364. 

Vt.—In re Partridge's Estate, 144 A. 

861, 102 Vt. 9. 

24 C.J. p 1020 note 98. 

Book entries and written statements 
executed after death 
In considering evidence as to va¬ 
lidity of unallowed claim against 
decedent’s estate for purpose of de¬ 
termining whether administrator is 
entitled to credit on final account for 
payment of such claim, court is 
concerned with situation at time of 
and before decedent’s death, and 
book entries or copies thereof and 
written statements made after his 
death have no evidentiary bearing 
on such question.—Cartledge v. Bill- 
alba, Tex.Civ.App., 154 S.W.2d 219, 
error refused. 

Final account 

In hearing of objection to final ac¬ 
count of administrator, admission, 
over objection of objectors, of so- 
called final account, was error, as 
party cannot use his own pleading 
as affirmative evidence for himself.— 
In re Jennings’ Estate, 241 P. 655, 74 
Mont. 468. 

Statements of alleged facts in 
briefs, not contained in record, can¬ 
not be considered.—In re Mehler's 
Will, 255 N.Y.S. 749, 143 Misc. 63. 

47. Ky.—Bell’s Ex'r v. Lawrence, 
114 S.W.2d 517, 272 Ky. 439. 

24 C.J. p 1020 note 1. 

Proof of nondivorce 

Burden of proving nondivorce must 
be discharged by negative proof, and 
as such is not required to be plen¬ 
ary.—Hammers v. Hammers, 132 N. 
E. 695, 79 Ind.App. 51, petition over¬ 
ruled 133 N.E. 836, 79 Ind.App. 51. 
Gift to executor 

Son, as executor of estate, is as¬ 
sumed to have had access to de¬ 
ceased’s papers, and possession of pa¬ 
pers supporting claim of gift proves 
nothing in derogation of decedent's 
ownership of land.—In re Brown’s 
Ex’r, 226 N.Y.S. 1, 130 Misc. 865, 
modified on other grounds In re 
Brown's Estate, 232 N.Y.S. 371, 225 
App.Div. 759, modified on other 
grounds In re Brown’s Will, 169 N.E. 
612, 252 N.Y. 366. 

48. Mass:—Murray v. Massachusetts 
Bonding & Insurance Co., 186 N.E. 
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377, 283 Mass. 15—Wood v. Farwell, 
81 N.E. 294, 195 Mass. 559. 
Payment prima facie improper 

Payment to executors’ attorney 
for services, listed in schedule in 
executors’ account, was prima facie 
improper as constituting additional 
payment of previously satisfied ob¬ 
ligation, where same schedule listed 
previous payment to same attorney 
as “balance due for legal services 
rendered and to be rendered.”—In re 
Froehlich’s Will, 295 N.Y.S. 626, 162 
Misc. 768. 

49. Cal.—In re Barreiro’s Estate, 
14 P.2d 786, 125 Cal.App. 752. 
Attorney’s allowance should not 

be made without adequate proof of 
services performed and value there¬ 
of and when sharp issue is raised 
by verified objections, or an answer, 
adequate proof includes observation 
and cross-examination of witnesses. 
—In re Richardson’s Will, 293 N. 
Y.S. 75S, 250 App.Div. 199. 

Evidence supporting record 

Where allowance of compensation 
to executor and his attorneys con¬ 
templated the completion of probate 
and before completion of probate 
executor filed his final report and 
resignation as executor and heirs 
filed objections to allowance of com¬ 
pensation, correctness of allowance 
was required to be shown by evi¬ 
dence m addition to the record of 
the court.—In re Johnson’s Estate, 
295 N.W. 878, 229 Iowa 1002. 

Want of opposition as corroborative 
circumstance 

The fact that an item of an ac¬ 
count was unopposed is a sufficient 
corroborative circumstance of its 
correctness under a statute requir¬ 
ing proof of certain items by at 
least one credible witness and cor¬ 
roborative circumstances.—Succes¬ 
sion of Padin, 106 So. 835, 160 La. 
223. 

50. Md.—Edelen v. Edelen, 11 Md. 
415. 

Report not prima facie case 

Filing of administratrix’s report 
does not make out prima facie case, 
but claimed credits must be estab¬ 
lished by competent proof.—Mathe- 
so-n v. National Surety Co., C.C.A. 
Alaska, 41 F.2d 155. 
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payment of a debt of a decedent is contested, the 
personal representative must prove it by the same 
degree of evidence which the creditor himself 
would have been required to produce, if he had 
been forced to an action for its recovery, 51 although 
there is also authority for the view that so high 
a degree of proof is not required. 52 To place the i 
onus of proving each item of disbursement of a i 
given fund belonging to a decedent on his personal 
representative, it must be proved that the repre¬ 
sentative received such fund and exercised domin¬ 
ion and control over it. 53 

In weighing and adjudging the evidence the court 
may take into consideration all the facts and sur¬ 
rounding circumstances. 54 The fact that the wit¬ 
nesses are competent does not compel the court 


to accept their statements as verity; 55 nor does 
the fact that an executor took an exculpatory oath 
conclude the question whether he used or received 
any benefit from the estate funds in his hands. 5 ** 
Where an account is full and fair on its face and 
in accordance with statutory requirements a prima 
facie case is made out in favor of the accounting 
representative, 57 but this rule does not apply where 
the account is not full and fair on its face. 58 

In the notes reference is made to numerous cas- 
‘es wherein the sufficiency of the evidence has been 
adjudicated, as, for example, where it has been held 
sufficient or insufficient to sustain the action, judg¬ 
ment, or decree of the trial court generally, 59 or to 
justify a surcharge; 69 or where it has been held 
sufficient or insufficient to show, or sustain find- 


si- Tex.—Scott v. Taylor, Civ.App., [ 
294 S.W. 227, 230, citing 1 Corpus! 
Juris. 

24 C.J. p 1020 note 3. 

Payment of unfiled claims 
If executor or administrator pays 
out money without having claims 
filed in the estate of the deceased, 
on objection being died to his Anal 
report he has burden to make as 
complete and satisfactory proof as 
would have been required had the 
creditor who received payment, filed 
hig claim, made proof, and obtained 
an order of court for payment of 
the claim.—Nonnast v. Northern 

Trust Co., 29 N.E.2d 251, 374 Ill. 
248, modifying In re Nonnast's Es- i 
tate, 21 N.E.2d 796, 300 Ill.App. 537. j 
5a. N.Y.—Matter of Myers, 55 N. 

Y.S. 168, 36 App.Div. 625. 

24 C.J. p 1020 note 4. 

53. Or,—In re Stafford's Estate, 28 
P.2d 840, 145 Or. 510. 

54. Ky.—Bell’s Ex’r v. Lawrence, 
114 S.W.2d 517, 272 Ky. 439. 

55. Pa.—In re Gongaw&re’s Estate, 
109 A. 276. 265 Pa. 512. 

Opinions of professional witnesses 
The court, in exercising its discre¬ 
tion in allowing attorney’s fees for 
services in behalf of a decedent’s 
estate, is not bound by the opinions 
of professional witnesses.—In re 
Iser’s Estate. 198 P. 1014, 52 Cal. 
App. 405. 

56. Ala.—Elmore v, Cunninghame. 

93 So. 814, 208 Ala. 15. 

&T. Cal.—In re Reinicke’s Estate, 
112 P.2d 311, 44 Cal.App. 2d 271. 

58. Cal.—In re Reinicke’s Estate, 
supra. 

5% Evidence held sufficient 
Ark.—Carter v. Carter, 102 S.W.2d 
939/ 193 Ark. 894. 

Cal.—In re Murphy's Estate, 98 P. 

2d 523, 31 CaI.App.2d 653—In re 
Mon tiro’s Estate, 72 F.2d 178, 23 
CaLApp.2d 54—In re Edwards' Es¬ 


tate, 63 P.2d 847, 18 Cal. App. 2d 
316. 

Colo.—Smith v. Smith’s Estate, 19 P. 

2d 195, 92 Colo. 231. 

Fla.—Farber v. Perry, 192 So. 794, 
141 Fla. 111. 

Ga.—York v. Lovell, 165 S.E. 104, 
175 Ga. 2SO. 

Ill.—In re Brand’s Estate, 30 N.E. 
2d 7 67, 307 Ill.App. 66S—Harrigan 
v. Stone, 230 Ill.App. 413. 

Ind.—Hoyer’s Estate v. Sharpsville 
Bank, 8 N.E.2d 89, 104 Ind.App. 
176. 

Kan.—Woodbury v. Schofield, 292 P. 
802, 131 Kan. 432. 

Ky.—Cincinnati Finance Co. v. At¬ 
kinson’s Adm’r, 122 S.W.2d 9 77, 
275 Ky. S28—King v. Kitchen's 
Ex’rs, 118 S.W.2d 144, 274 Ky. 

157. 

Mass.—Argus v. Kokkorou, 32 N.E. 

2d 211, 308 Mass. 315. 

Mich.—Tincknell v. Ward, 280 N.W. 
104, 285 Mich. 47—In re Grover's 
Estate, 206 N.W. 988, 233 Mich. 
467. 

Mo.—In re HamiH’s Estate, 287 S.W. 
485, 315 Mo. 972. 

Neb.—In re Swanson’s Estate, 263 
N.W. 141, 120 Neb. 751. 

N.J.—In re Eckert’s Estate, 117 A. 
40, 93 N.J.Eq. 5 98. 

N.Y.—In re County Trust Co., 20 
N.Y.S.2d 340, 259 App.Div. 925. 
Ohio.—In re Throckmorton's Estate, 
App., 36 N.E.2d 792—I n re Blue’s 
Estate, 32 N.E.2d 499, 67 Ohio 

App. 37. 

Okl.—Uhrina v. Mastako, 2 29 P. 196, 
100 Okl. 294. 

Or.—Wickwire v. King, 88 P.2d 803, 
131 Or. 369—In re Bethels’ Es¬ 
tates, 226 P. 427, 111 Or. 178. 

Pa.—In re Curry’s Estate, 187 A. 
218, 123 Pa.Super. 371—In re Mat¬ 
ter's Estate, 49 Dauph.Co. 437. 
S.D.—Lingert v. Ronning, 266 N.W. 

881, 64 S.D. 402, 

Evidence held insufficient 
Ark.—Scroggins v. Osborn Co., 26 
S.W.2d 95, 181 Ark. 424. 
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Cal.—In re Mallory’s Estate, 278 P. 

488, 99 Cal.App. 96. 

Iowa.—In re Johnson’s Estate, 295 
N.W. 878, 229 Iowa 1002. 

Ky.—Citizens’ Nat. Bank v. Brewer, 
69 S.W.2d 745, 253 Ky. 630. 

N.Y.—In re McNeely’s Estate, 272 
N.Y.S. 634, 242 App.Div. 665. 

60. Where there is no proof in rec¬ 
ord from which court can fix value 
of property misappropriated by ex¬ 
ecutor, no surcharge can be imposed 
against executor for value of such 
property.—In re Hyde’s Estate, 266 
N.Y.S. 871, 149 Misc. 291. 

I Evidence held sufficient 

(1) To justify or support sur¬ 
charge. 

Iowa.—In re Mowrey’s Estate, 232 
N.W. 82, 210 Iowa 923. 

N.J.—In re Herrmann’s Estate, 12 A. 
2d 145, 127 N.J.Eq. 65, affirmed 11 
A. 2d 79, 127 N.J.Eq. 84—In r- 

Oliver's Estate, 129 A. 434, 3 N.J. 
Misc. 453. 

N.Y.—In re Reed’s Estate, 23 N.Y.S 
2d 284, 260 App.Div. 988—In re 
Cacciatore’s Estate, 20 N.Y.S.2d 
678, 259 App.Div. 1033—In re Hal- 
pern’s Estate, 282 N.Y.S. 384, 245 
App.Div. 902—In re Deimel's 
Adm’x, 185 N.Y.S. 74, 194 App. 
Div. 134—In re Hyde's Estate, 266 
N.Y.S. 871, 149 Misc. 291—In re 
Booth's Estate, 264 N.Y.S. 773, 147 
Misc. 353—In re Flood’s Estate. 
230 N.Y.S. 774, 133 Misc. 72, deci¬ 
sion supplemented 230 N.Y.S. 781, 
133 Misc. 77—In re Kingston's Es¬ 
tate, 182 N.Y.S. 528. 

Pa.—In re Istocin’s Estate, 190 A. 

382, 126 Pa.Super. 158. 

Wis.—In re Roebken’s Will, 283 N. 
W. 815, 230 Wis. 215. 

(2) To show that representative 
should not be surcharged. 

Cal-—In re Barreiro's Estate, 1‘3 P. 

2d 1017, 125 Cal.App. 153. 

Md.—Goldsborough v. De Witt, 1S9 
A. 226, 171 Md. 225. 

N.Y.—In re Blanchard’s Will, 250 N. 
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ings as to, fraud or undue influence, 61 misman¬ 
agement or negligence, 62 ownership, 63 value, 64 and 


other matters. 65 


T.S. 27, 232 App.Div. 361—In re 
McCafferty’s Will, 264 N.Y.S. 38, 
147 Misc. 179. 

Evidence held insufficient 
N.J.—Appeal of Schlosser, 182 A. 
636, 119 N.J.Eq. 488, affirming- 1811 
A. 640, 119 N.J.Eq. 201—In re 

Westfield Trust Co., 176 A. 101, 
117 N.J.Eq. 429, reversing 172 A. 
212, 115 N.J.Eq. 611. 

N.Y.—In re Bandler’s Estate, 15 N. 
Y.S.2d 307, 172 Misc. 433—In re 
McCafferty’s Will, 264 N.Y.S. 38, 
147 Misc. 179. 

Pa.—In re Greenawalt’s Estate, 21 
A.2d 890, 343 Pa. 413. 

01. Evidenoe held sufficient 

(1) To sustain finding of undue 
influence.—Smith v. Stratton, 18 N. 
E.2d 328, 302 Mass. 17. 

(2) To show that administrator 
mingled estate’s funds with his own. 
—In re Partridge’s Estate, 144 A. 
861, 102 Vt. 9. 

(3) To show good faith or ab¬ 
sence of fraud. 

Ill.—In re Mertz’s Estate, 241 Ill. 
App. 446. 

Iowa.—In re Smith’s Estate, 289 N. 
W. 694, 228 Iowa 47—In re Work¬ 
man’s Estate, 196 N.W. 35, 196 
Iowa 1108 

Evidence held insufficient 

(1) To show fraud. 

Ky—Caudill v. Trimble’s Adm’r, 117 
S.W.2d 993, 273 Ky. 793. 

N.Y.—In re Wilson’s Estate, 217 N. 
Y.S. 341, 127 Misc. 518—In re 

Bourne’s Estate, 195 N.Y.S. 500, 
119 Misc. 43. 

Pa.—In re Hand’s Estate, 172 A. 666, 
315 Pa. 238. 

(2) To sustain finding that as¬ 
signments of mortgages and exten¬ 
sion agreements were forged by the 
executor.—In re Wagner’s Estate, 
13 N.Y.S.2d 66, 257 App.Div. 972. 

62. Evidence held sufficient 

(1) To show or sustain finding of 
negligence. 

Iowa.—In re Enfield’s Estate, 251 N. 

W. 637, 217 Iowa 273. 

Kan.—In re Park’s Estate, 99 P.2d 
849, 151 Kan. 447—In re Shintaf- 
fer’s Estate, 4 P.2d 764, 134 Kan. 
101—Woodbury v. Schofield, 292 
P. 802, 131 Kan. 432. 

Minn.—In re Baker’s Estate, 294 N. 
W. 222, 208 Minn. 379—In re Jan- 
ke’s Estate, 258 N.W. 311, 193 

Minn. 201. 

N.Y.—In re Baker’s Estate, 292 N. 
Y.S. 122, 249 App.Div. 265. 

(2) To show or sustain finding of 
due diligence or lack of negligence 
or mismanagement. 

Cal.—In re McAllister’s Estate, 25 
P.2d 507, 134 Cal.App. 349. 

Ga.—Broderick v. Reid, 139 S.E. 18, 
164 Ga: 474. 


Iowa.—In re Tracy’s Estate, 299 N. 
W. 884—In re Smith’s Estate, 289 
NW. 694, 228 Iowa 47—In re 

Workman’s Estate, 196 N.W. 35, 
196 Iowa 1108. 

La.—Succession of Benoit, 199 So. 
625, 196 La. 509. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

Mich.—In re Charles’ Estate, 231 N. 

W. 123, 250 Mich. 501. 

N.Y.—In re Dunn's Estate, 25 N.Y. 
S.2d 880, 261 App.Div. 10-40—In re 
Smith’s Estate, 266 N.Y.S. 666, 148 
Misc. 585, affirmed 282 N.Y.S. 845, 
246 App.Div. 563. 

Wash.—In re Krueger's Estate, 119 
P.2d 312. 

Evidence held insufficient 

(1) To show negligence or mis¬ 
management. 

Ky.—Citizens’ Nat. Bank v. Brewer, 
69 S.W.2d 745, 253 Ky. 630. 

Mont.—In re Mullen's Estate, 33 P. 

2d 270, 97 Mont. 144. 

N.J.—Appeal of Corn Exchange Nat. 
Bank & Trust Co., 156 A. 455, 109 
N.J.Eq. 169. 

N.Y.—In re Andrews' Estate, 265 N. 
Y.S. 386, 239 App.Div. 32—In re 
Kent's Estate, 261 N.Y.S. 698, 146 
Misc. 155, affirmed In re Kent's 
Will, 284 N.Y.S. 976, 246 App.Div. 
604—In re Wilson’s Estate, 217 
N.Y.S. 341, 127 Misc. 518—In re 
Parley's Estate, 206 N.Y.S. 29, 123 
Misc. 564. 

(2) To establish executors’ free¬ 
dom from negligence in paying notes 
executed by deceased, payable to 
churches at his decease.—In re Tay¬ 
lor’s Estate, 167 N.E. 434, 251 N.Y. 
257, reversing In re Taylor's Ex’rs, 
231 N.Y.S. 89 9, 225 App.Div. 711. 

63. Evidence held sufficient 

N.Y.—In re Miller’s Will, 203 N.Y. 
S. 775, 208 App.Div. 481—In re 
Schlcssman’s Adra’x, 242 N.Y.S. 
417, 136 Misc. 893—In re Kahn's 
Estate, 230 N.Y.S. 159, 132 Misc. 
262, affirmed In re Kahn’s Ex’rs, 
231 N.Y.S. 786, 225 App.Div. 654. 

Evidence held insufficient 
D.C.—Bramhall v. Brosnan, 5 F.2d 
270, 55 App.D.C. 309. 

64. Appraisement in inventory of an 
estate of a note belonging to estate 
was prima facie evidence of its val¬ 
ue or lack of value.—U. S. Fidelity 
& Guaranty Co. v. Greer, 240 P. 343, 
29 Ariz. 203. 

Evidence held sufficient 

Iowa.—In re Sheeler’s Estate, 284 
N.W. 799, 226 Iowa 650—In re 
Manning’s Estate, 244 N.W. 860, 
215 Iowa 7-46. 

Mass.—Gladstone v. Bank of Com¬ 
merce & Trust Co., 183 N.E. 262, 
281 Mass. 177. 
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N.J.—In re Westhall’s Estate, 5 A.2d 
757, 125 N.J.Eq. 551. 

Evidence held insufficient 
Ariz.—U. S. Fidelity & Guaranty -Co. 
v. Greer, 240 P. '343, 29 Ariz. 203. 

©5. Evidence held sufficient 

Ala.—McCollum v. McCollum, 119 So. 

232, 218 Ala. 500. 

Cal.—In re Burnett's Estate, 109 P. 
2d 26, 42 Cal.App.2d 427—In re 
Bruce’s Estate, 65 P.2d 380, 19 Cal. 
App.2d 322—In re Meyer’s Estate, 
53 P.2d 984, 11 Cal.App.2d 409— 
In re Fritz’ Estate, 35 P.2d 643, 
140 Cal.App. 487—In re Rindge's 
Estate, 28 P.2d 705, 136 Cal.App. 
263, motion denied 34 P.2d 179, 
139 Cal.App. 454—In re Massena's 
Estate, 18 P.2d 779, 129 Cal.App. 
255—In re Barreiro’s Estate, 13 
P.2d 1017, 125 Cal.App. 153. 

Ga.—Easterling v. Burkhalter, 162 
S.E. 137, 174 Ga. 97—Broderick v. 
Reid, 139 S.E. 18, 164 Ga. 474. 

Ill.—In re Mertz's Estate, 241 Ill. 
App. 446—Benson v. Gerhart, 241 
Ill.App. 376. 

Ind.—Hammers v. Hammers, 132 N. 
E. 695, 79 Ind.App. 51, petition 

overruled 133 N.E. 836, 79 Ind. 
App. 51. 

Iowa.—In re Tracy’s Estate, 299 N. 
W. 884. 

Kan.—In re Shintaffer's Estate, 4 
P.2d 764, 134 Kan. 101. 

Ky.—Bell’s Ex’r v. Lawrence, 114 
S.W.2d 517, 272 Ky. 439. 

La.—Succession of Copeland, 148 So. 
3, 177 La. 127. 

Mich.—Schultz v. Schultz, 233 N.W. 

233, 252 Mich. 284. 

Minn.—In re Palm’s Estate, 297 N. 
W. 765, second case—Clover v. 
Peterson, 281 N.W. 275, 203 Minn. 
337* 

Mont.—In re Springer’s Estate, 255 
P. 1058, 79 Mo-nt. 256. 

Neb.—In re Swanson’s Estate, 263 
N.W. 141, 129 Neb. 751. 

N.J.—In re Gallagher, 196 A. 430, 
123 N.J.Eq. 384. 

N.Y.—In re Clere’s Estate, 23 N.Y.S. 
2d 453, 260 App.Div. 984, appeal 
denied 25 N.Y.S.2d 1020, 261 App. 
Div. 883—In re Pinney's Estate, 
294 N.Y.S. 29, 250 App.Div. 60, re¬ 
versing, 282 N.Y.S. 680, 156 Misc. 
844, and affirmed 15 N.E.2d 669, 
278 N.Y. 507, reargument denied 
16 N.E.2d 851, 278 N.Y. 704—In 
re Brown’s Will, 20S N.Y.S. 359, 
211 App.Div. 662, affirming 209 N. 
Y.S. 237, 124 Misc. 473, and re¬ 
versed on other grounds In re 
Brown, 150 N.E. 581, 242 N.Y. 1, 
44 A.L.R. 510—In re Goepel, 193 
N.Y.S. 681, 200 App.Div. 678—In 
re Sobel’s Estate, 22 N.Y.S.2d 732, 
175 Misc. ’ 171—In re Ewald’s Es¬ 
tate, 22 N.Y.S.2d 299, 174 Misc. 939 
—In re Segal’s Estate, 11 N.Y.S. 
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§ 898. Vouchers and Proof of Payment 

a. In general 

b. Weight as evidence 

a. In General 

The representative is required to support every 
charge against the estate by competent evidence, and 
for this purpose is usually required to file vouchers, al¬ 


though such charges may in some circumstances be al¬ 
lowed without vouchers. 

It is the duty of the representative of an estate 
to support every charge against it by competent 
evidence, 66 and for this purpose he is generally re¬ 
quired to produce proper vouchers; 67 and statu¬ 
tory requirements for such production have been 
held to be mandatory. 68 Such charges may, how¬ 
ever, be allowed without vouchers, 69 as when the 


2d 306, 170 Misc. 673—Tn re Stras- 
enburgh’s Estate, 300 N.Y.S. 1016, 
164 Misc. 445—In re Ducker’s Es¬ 
tate, 263 N.Y.S. 217, 146 Misc. S99 
—In re Brown’s ExT, 226 N.Y.S. 
1, 130 Misc. 865, modified on other 
grounds In re Brown’s Estate, 232 
N.Y.S. 371, 225 App.Div. 759, mod¬ 
ified on other grounds In re 
Brown's Will, 169 N.E. 612, 252 N. 
Y. 366—In re Van Valkenburgh’s 
Estate, 221 N.Y.S. 309, 128 Misc. 
819, affirmed In re Van Valken¬ 
burgh’s Adm’x, 233 N.Y.S. 457, 
226 App.Div. 10, affirmed 172 N.E. 
269, 251 N.Y. 139—In re Eben- 

stein’s Estate, 190 N.Y.S. 764, 116 
Misc. 543—In ta Ledyard's Estate, 
21 N.Y.S 2d 860, affirmed In re 
Ledyard's Will, 20 N.Y.S.2d 1006, 
259 App.Div. 892, reargument de¬ 
nied 21 N.Y.S.2d 390, 259 App.Div. 
1029, and 24 N.Y.S.2d 780, 261 App. 
Div. 827—Blaine v. Richardson, 
193 N.Y.S. 612. 

Ohio.—In re Throckmorton’s Estate, 
App., 36 N.E.2d 792. 

Or.—In re Lab tree’s Estate, 269 P. 
861, 126 Or. 301. 

Pa.—In re Shipley’s Estate, 12 A.2d 
343, 337 Pa. 571—In re Houston's 
Estate, 178 A. 479, 318 Pa. 300— 
In re Miller’s Estate, 50 Dauph. 
Co. 1 o 6. 

R.I.—Chaftanowicz v. Polewka, 199 
A. 288, 60 R.I. 471. 

Utah.—In re Blodgett's Estate, 70 P. 
2d 742, 93 Utah 1—In re Listman’s 
Estate, 197 P. 596, 57 Utah 471. 

Vt.—Trask v. Walker’s Estate, 134 
A. 853, 100 Vt. 51. 

Wis.—In re Roebken’s Will, 283 N. 
W. 815, 230 Wis. 215—In re Du- 
we’s Estate, 281 N.W. 669, 229 

Wis. 115—In re Stubbs' Will, 250 
N.W. 845, 213 Wis. 439. 

Evidence held insufficient 

U.S.—Williams v. Williams, C.C.A. 
Ill., 61 F.2d 257, certiorari denied 
53 S.Ct. 404, 288 U.S. 612, 77 L.Ed. 
986. 

Cal.—In re Iser*s Estate, 198 P. 1014, 
52 Cal.App. 405. 

Conn.—Reiley v. Healey, 187 A. 661, 
122 Conn. 64. 

HI.—Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 374 Ill. 248, modify¬ 
ing In re Nonnast's Estate, 21 N. 
E.2d 796, 200 IlI.App. 537—In re 
Mertz’s Estate, 241 Ill. App. 446. 

Ind.—Cornet v. Guedelhoefer, 36 N. 
E.2d 933, mandate modified on oth¬ 
er grounds 37 N.E.2d 681. 


Iowa.—In re Oelwein’s Estate, 251 
N.W. 694, 217 Iowa 1137—In re 

Lipp’s Estate, 227 N.W. 913, 207 
Iowa 409. 

Kan.—In re Shintaffer's Estate, 4 
P.2d 764, 134 Kan. lOl. 

Ky.—Bell’s Ex’r v. Lawrence, 114 
S W.2d 517, 272 Ky. 439—Rose v. 
Ratliff’s Adm’r, 36 S.W.2d 43, 237 
Ky. 645—Lawrence’s Ex’x v. Law¬ 
rence, 32 S.W.2d 556, 236 Ky. 77 
—Tolly v. Champion, 229 S.W. 90, 
191 Ky. 114. 

La.—Succession of Aronson, 123 So. 
608, 168 La. 887—Succession of 

Thompson', App., 194 So. 433. 

Mich.—In re Parkinson’s Estate, 240 
N.W. 63. 256 M ; ch. 638. 

Mo.—Gump's Estate v. Jacobs, 292 
S.W. 81, 222 Mo. App. 545. 

Mont.—In re Connolly’s Estate, 257 
P. 418, 79 Mont. 445. 

N.J.—In re Oliver’s Estate, 129 A. 
434, 3 N.J M sc. 453. 

N.Y.—In re Van Valkenburgh’s Will, 
298 N.Y.S. 819, 164 Misc. 295- 
In re Stumpp’s Estate, 274 N.Y.S. 
466, 153 Misc. 92—In re McCaffer- 
ty’s Will, 264 N.Y.S. 38, 147 Misc. 
179—In re Richman’s Estate, 253 
N.Y.S. 838, 142 Misc. 103—In re 
Gentry's Estate, 249 N.Y.S. 296, 
139 Misc. 75 9—In re Haigh’s Es¬ 
tate, 232 N.Y.S. 322, 133 Misc. 240 
—In re Newirowski's Estate, 230 
N.Y.S. 166, 132 Misc. 264—In re 
Wilson’s Estate, 217 N.Y.S. 341, 
127 Misc. 518. 

Or.—In re Stafford's Estate, 28 P.2d 
840, 145 Or. 510. 

Pa.—In re Hand's Estate, 172 A. 666, 
315 Pa. 238—In re Naser’s Estate, 
168 A. 332, 110 Pa.Super 231—In 
re Lewis' Estate, 50 Pa.Super. 417 
—In re Martin’s Estate, 51 Dauph. 
Co. 322. 

Tex.—Cartledge v. Billalba, Civ. 
App., 154 S.W. 2d 219, error re¬ 
fused. 

Wash.—In re Hall’s Estate, 15 P.2d 
938, 170 Wash. 696. 

68. Cal.—In re O'Connor’s Estate, 
254 P. 269, 200 Cal. 646. 

Mass.—Frost v. Grigaliunos, 170 N. 
E. 384, 270 Mass. 455. 

N.J.—In re Oliver’s Estate, 129 A. 
434, 3 N.J.Misc. 453. 

N.Y.—In re Gentry’s Estate, 249 N. 
Y.S. 296, 139 Misc. 759. 

Pa.—In re McCartney’s Estate, 79 
Pa.Super. 326. 

24 C.J. p 1020 note 5. 
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Executors’ outlay for counsel fees 
must be vouched and justified like 
any other item for allowance.—In 
re Megargee’s Estate, 175 A. 808, 
117 N.J.Eq. 347. 

67. Cal.—In re O'Connor's Estate, 
254 P. 269, 200 Cal. 646. 

N.Y.—In re Nebenzahl’s Estate, 294 
N.Y.S. 553, 162 Misc. 366. 

Pa.—In re McCartney's Estate, 79 
Pa.Super. 326, 331. 

24 C.J. p 1020 note 6. 

What constitutes, and sufficiency of, 
voucher 

(1) A voucher within statute re¬ 
quiring that the representative shall 
produce and file voucher for pay¬ 
ments made includes not only re¬ 
ceipt showing payment, but verified 
claim, in case of payment of claims 
arising out of transactions with de¬ 
cedent.—In re Gentry’s Estate, 249 
N.Y.S. 296. 139 Misc. 759. 

(2) Where a widow, as adminis¬ 
tratrix, claimed the right to charge 
for the support and maintenance of 
a minor during administration, she 
was only required to file a voucher 
therefor, from herself individually 
to herself as administratrix.—In re 
Lyons, 137 N.Y S. 171. 

(3) The indorsement, by the ex¬ 
ecutor, on a note given by him to 
the testatrix, of a credit for a sum 
due him from her, was a sufficient 
voucher.—In re Morgan, 139 N.W. 
745, 152 Wis. 138. 

(4) Canceled checks may be good 
as vouchers, where evidence shows 
payments made and the purpose 
thereof.—In re Campbell, 167 P. 905, 
98 Wash. 295. 

(5) Canceled checks have, how¬ 
ever, been considered insufficient in 
the absence of receipted bills or ef¬ 
fort to obtain them.—In re Oliver's 
Estate, 129 A. 434, 3 N.J.Misc. 453. 

68. Miss.—Ridgeway v. Jones, 87 
So. 461, 125 Miss. 22. 

69. Cal.—In re Hardenb erg’s Es¬ 
tate, 63 P.2d 1200, 18 Cal.App.2d 
307. 

Pa.—In re McCartney's Estate, '79 
Pa.Super. 326. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227, 231, citing Corpus Juris. 
24 C.J. p 1021 note 7. 

Provisional account need not be 
accompanied by vouchers for dis- 
made by him [administrator] prior 
bursements since "all payments 
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parties interested admit that they are correct, 70 or 
when a reasonable explanation of, or excuse for, 
the failure to produce vouchers is offered, 71 as, for 
example, that on account of the lapse of time or 
other special circumstances vouchers cannot be pro¬ 
duced. 72 Moreover, the necessity for vouchers is 
sometimes dispensed with in respect of small items 
of payment or expenditure which are supported by 
the uncontradicted oath of the representative, 73 and 
no voucher is necessary in respect of money paid 
by the representative to himself, 74 or to a corep¬ 
resentative who joins in the affidavit to the correct¬ 
ness of an account showing such payment. 75 

Failure to file vouchers with the representative’s 
account may be cured by subsequently filing them. 76 

Under a governing statute, it has been held that, 
in the absence of either vouchers or evidence of 
payment, charges in excess of a prescribed amount 
cannot be approved. 77 

Lost, duplicate, or substituted vouchers . The 
court may properly allow charges as to which 
vouchers were produced notwithstanding they were 
subsequently lost. 78 

Under a statute requiring production of vouch¬ 


ers, a duplicate or substituted voucher may be pro¬ 
duced in place of the original document; 79 and 
where a voucher is lost under circumstances which 
render it impossible to procure duplicate or sub¬ 
stitute ones, secondary evidence of its contents may 
be received. 80 

A representative who continues decedent's busi¬ 
ness without authority is not required to produce 
vouchers representing disbursements therein, such 
business being the representative’s and he alone be¬ 
ing liable. 81 

Right to retain vouchers . Where an executor de¬ 
nied payments made by a deceased coexecutor, the 
representatives of the estate of the deceased coex¬ 
ecutor were entitled to retain the vouchers for the 
payments as a matter of protection to the estate. 82 

Waiver. The requirement of vouchers may be 
waived by parties objecting to the account. 83 

b. Weight as Evidence 

Proper vouchers are regarded by some authorities 
as prima facie evidence of disbursements, casting on the 
contestants the burden of showing that the items repre¬ 
sented were not just claims against the estate; but 
there is authority to the effect that the mere filing of 


to the homologation of the account 
were made in anticipation of the 
homologation, and it was unnecessa¬ 
ry, therefore, that he make proof 
of the fact that he had made the 
payments, when the account was 
taken up for homologation; the pay¬ 
ments having been made at his per¬ 
il.”—Succession of Padin, 106 So. 
835, 836, 160 La. 223. 

Surrogate’s fees allowed without 
voucher.—Birkholm v. Wardell, 7 A. 
569, 42 N.J.Eq. 337. 

On compliance with, statute relat¬ 
ing to the absence of vouchers, the 
court, when satisfied from the evi¬ 
dence that the amounts expended 
were paid by the representative to 
the persons named and for the pur¬ 
poses stated, may properly allow 
the charges.—In re Springer's Es¬ 
tate, 255 P. 1058, 79 Mont. 256. 

Corpus Juris statement cited in 
connection with the duty of a guard¬ 
ian to produce vouchers.—Benson v. 
Benson, 239 N.W. 79, 81, 213 Iowa 
492. 

70. Miss.—Meyer v. Meyer, 64 'So. 

420, 106 Miss. 638. 

24 C.J. p 1021 note 8. 

3*. N.J.—In re Oliver’s Estate, 129 
A. 434, 3 N.J.Misc. 453. 

Tex.—Scott v. Taylor, Civ. App., 294 
S.W. 227. 

24 C.J. p 1021 note 9. 

72. U.S.—Lidderdale v. Robinson, C. 
C.Va., 15 F.Cas.No.8,337, 2 Brock. 


159, affirmed 12 Wheat. 594, 6 L. 
Ed. 740. 

24 C.J. p 1021 note 10. 

Existence presumed 
W.Va.—Campbell v. White, 14 W.Va. 
122 . 

24 C.J. p 1021 note 10 [b]. 

73. Pa.—In re Catanach's Estate, 
117 A. 178, 273 Pa. 368. 

24 C.J. p 1021 note 12. 

74. Ariz.—In re Boyer's Estate, 205 
P. 320, 23 Ariz. 478. 

N.Y.—In re Hepner, 206 N.Y.S. 217, 
123 Misc. 758. 

24 C.J. p 1021 note 11. 

Release of personal claims 

Under testamentary provisions 
that the representative shall not 
take under the will until he files 
an acquittance of his claims against 
the estate, where it is not too late 
to do so his failure to file such ac¬ 
quittance will not invalidate his re¬ 
port.—In re Adin's Estate, 202 P. 
262, 117 Wash. 693. 

75. N.Y.—In re Brown’s Will, 209 

N.5T.S. 237, 124 Misc. 473, af¬ 

firmed 208 N.Y.S. 359, 211 App. 
Div. 662, reversed on other 
grounds In re Brown, 150 N.E. 
581, 242 N.Y. 1, 44 A.L R. 510. 

76. N.Y.—In re Eddy’s Estate, 235 
N.Y.S. 455, 134 Misc. 112. 

riling with court’s permission aft¬ 
er hearing where representative’s 
attorney had been questioned by 
court as to items.—In re Harden- 
berg’s Estate, 63 F.2d 1200, 18 Cal. 
App.2d 307. 
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77. Cal.—In re O’Connor’s Estate, 
254 P. 269, 200 Cal. 646. 

A statement by counsel in open 
court, but not under oath, is not 
sufficient basis for approving art 
item in excess of the prescribed 
amount.—In re O’Connor’s Estate, 
supra. 

78. Cal.—In re Houston’s Estate, 
270 P. 939, 205 Cal. 276, 60 A.L.R. 
730. 

Delivery into clerk’s custody 

Rule applied where the represent¬ 
ative delivered vouchers, thereafter 
lost, into court clerk's custody.— 
In re Houston's Estate, supra. 
Presumption 

A representative’s account, filed 
and approved by decree and appear¬ 
ing to be sustained by vouchers, 
will be presumed to be sustained 
by them notwithstanding their sub¬ 
sequent loss.—Hayes v. National 
Surety Co., 153 So. 515, 169 Miss. 
676. 

79. Miss.—Ridgeway v. Jones, 87 
So. 461, 125 Miss. 22. 

80. Miss.—Ridgeway v. Jones, su¬ 
pra. 

81. N.Y.—In re Suess, 57 N.Y.S. 
938, 37 Misc. 459, 2 Mills Surr. 
543—Matter of Munzor, 25 N.Y.S. 
818, 4 Misc. 374. 

82. Md.—Crothers v. Crothers, 88 
A. 114, 121 Md. 114. 

83. N.Y.—Matter of Rose, 19 N.Y. 
St. 783, 6 I>em.Surr. 26. 

24 C.J. p 1021 note 14. 



§ SO8 


EXECUTORS AXD ADMIXISTRATORS 


34 C.J.S. 


vouchers does not dispense with the necessity for show¬ 
ing the existence and validity of the claims in question. 

When proper vouchers are produced, they are of 
themselves, according to some authorities, prima 
facie evidence of disbursements without any fur¬ 
ther proof, 84 and the burden is cast on a contestant 
to show that the items paid by the personal repre¬ 
sentative and represented by the vouchers were 
not just debts or claims against the estate. 85 There 
is, however, authority to the effect that the mere 
filing of vouchers does not dispense with the ne¬ 
cessity for showing the existence and validity of 
a claim on which payment is made, 86 particularly 
when it is a disputed claim 87 or when the voucher 
indicates payment to the representative himself. 88 
Similarly it has been held that, except for items 
with charges fixed by statute, the mere filing of 
vouchers in support of a representative’s account 
does not establish the reasonableness of the charg¬ 
es for which such vouchers are filed, 89 and this 
notwithstanding the particular disbursements may 
have been otherwise of a character for which pay¬ 
ment should be allowed. 90 In any event, the court 
is not required to adjudicate as just and reasonable 
charges which appear from the very face of the 
account to be grossty unjust. 91 The mere produc¬ 
tion of an instrument purporting to be a receipt, 
without proof of the signature of the party sign¬ 
ing it, is not proof of the payment or of the valid¬ 
ity of the debt as against the estate. 92 


A voucher may be impeached by showing that it 
was obtained by fraud, that the signature thereto 
is forged, that the amount it represents was not 
due to him who executed it, that such amount has 
not in fact been paid, or that only a portion of it 
has been paid. 93 

§ 899. Examination of Representative 

Representatives may, in general, be examined on all 
matters relating to their accounts. 

Under some statutes, an executor or administra¬ 
tor may be examined on oath as to any matter re¬ 
lating to his account; 94 and it has been broadly 
stated that a personal representative may be exam¬ 
ined for any purpose. 95 Under a statute so pro¬ 
viding, the examination of a representative may 
cover any matter relating to his administration, 96 
the latitude of inquiry being much wider than in 
the ordinary examination before trial, 97 but is 
strictly limited to matters relating to the admin¬ 
istration of the estate. 98 

More specifically, a representative may be exam¬ 
ined as to whether he is indebted to the estate, 99 
or with respect to a liability of a corepresentative 
to decedent, 1 or the disposition of a balance shown 
by the account. 2 The representative, on his exam¬ 
ination, may also be required to disclose all assets 
of the estate in his hands, 3 property held by him 
during his administration in his own name, but in 
fact for the benefit of the estate, 4 or assets of a 


84. Ala.—McCreeliss v. Hinkle, 17 
Ala. 459. 

24 C.J. p 1021 note 15. 

85. N.Y.—In re Goepel, 193 N.Y.S. 
681, 200 App.Div. 678. 

24 C.J. p 1022 note 16. 

86. Ky.—Osborne’s Ex’x v. Osborne, 
65 S.W.2d 9S4, 251 Ky. 730. 

N.Y.—In re Nebenzahl’s Estate, 294 
N.Y.S. 553, 162 Misc. 366. 

87. N.Y.—In re Nebenzahl’s Estate, 
supra. 

88. Ky.—Osborne's Ex’x v. Osborne, 
65 S.W.2d 984, 251 Ky. 730. 

Note payable to representative 
A voucher indicating that a rep¬ 
resentative paid to himself the 
amount of a note payable to him 
does not dispense with the necessi¬ 
ty for filing such note or accounting 
for failure to produce it.—Osborne's 
Ex’x v. Osborne, supra. 

89. Mo.—In re Claus' Estate, App., 
147 S.W.2d 199. 

90. Mo.—In re Claus' Estate, supra. 

91. N.Y.—St. John v. McKee, 2 
Dem.Surr. 236. 

24 CJT. p 1022 note 16 [aj. 


93. Ala.—Jenks v. Terrell, 73 Ala. 
238. 

24 C.J. p 1021 note 15 [c]. 

93. Neb.—Westover v. Carman, 68 
N.W. 501, 49 Neb. 397. 

24 C.J. p 1022 note 17. 

94. Iowa.—In re Parker's Estate, 
179 N.W. 525, 189 Iowa 1131. 

N.Y.—In re Bertanzel's Estate, 288 
N.Y.S. 609, 248 App.Div. 728—In 
re Thaler's Estate, 292 N.Y.S. 639, 
161 Misc. 615—In re Morrell’s Es¬ 
tate, 277 N.Y.S. 262, 154 Misc. 356 
—In re Markowitz's Will, 272 N. 
Y.S. 462, 152 Misc. 1. 

Tenn.—In re Love's Estate, 145 S.W. 

2d 778, 176 Tenn. 696. 

24 C.J. p 1022 note 18. 

Examination by counsel 

Representative may be examined 
by counsel for parties interested in 
the estate. 

Mich.—In re Rathbone, 6 N.W. 115, 
44 Mich. 57. 

N.Y.—Matter of Rich, 3 Redf.Surr. 
177. 

95. Ala.—Daughdrill v. Daughdrill, 
19 So. 185, 108 Ala, 321. 

9Qm N.Y.—In re Goldberg’s Estate, 
277 N.Y.S. 87, 243 App.Div. 707- 
In re Barrett’s Estate, 6 N.Y.S.2d, 
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689, 168 Misc. 937—In re Thal¬ 
er’s Estate, 292 N.Y.S. 639, 161 

Misc. 615—In re Morrell’s Estate, 
277 N.Y.S. 262, 154 Misc. 356. 

97. N.Y.—In re Thaler's Estate, 292 
N.Y.S. 639, 161 Misc. 615. 

98. N.Y.—In re Underwood’s Estate, 
216 N.Y.S. 166, 217 App.Div. 128 
—In re Sullivan’s Estate, 6 N.Y. 
S.2d 783, 169 Misc. 16, affirmed 8 
N.Y.S.2d 533, 255 App.Div. 1008. 

99. Mass.—Sigourney v. Wetherell, 
6 Mete. 553. 

Indebtedness to corporation owned 
by decedent 

The representative may be ex¬ 
amined with respect to his indebt¬ 
edness to a corporation owned by 
decedent.—In re Markowitz' Will, 
272 N.Y.S. 462, 152 Misc. 1. 

1. N.J.—Davison v. Davison, 17 N. 
J.Law 169. 

2. Mass.—Saxton v. Chamberlain, 6 
Pick. 422. 

24 C.J. p 1022 note 21. 

3. N.J.—Vineland Historical & An¬ 
tiquarian Society v. Landis, Ch., 
66 A. 946, affirmed Landis v. Cum¬ 
berland Trust Co. of Bridgeton, 
114 A 927, 92 N.J.Eq. 689. 

4« N.J.—Vineland Historical & An¬ 
tiquarian Society v. Landis, supra 


J 
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partnership of which the representative and dece¬ 
dent were members ; 5 and, where a representative 
through such status gains control of a corporation 
of which he was previously only one of several 
stockholders, he may be required to disclose his 
transactions within and through such corporation. 6 
A representative cannot, however, be compelled to 
disclose the affairs of a corporation of which he is 
a stockholder where it does not appear that he has 
gained control of such corporation by virtue of his 
representative status; 7 nor may a representative 
be required to divulge the amount paid out of his 
own funds to purchase for the estate an obligation 
outstanding against it. 8 

On the examination of a representative in pro¬ 
ceedings for settlement of his accounts, he is a 
competent witness in his own behalf ; 9 accordingly 
he may be called as a witness to verify the items 
of his account 10 and to submit himself to cross- 
examination. 11 It has been held, however, that a 
representative is not a competent witness as to facts 
occurring before the death of decedent. 12 A repre¬ 
sentative may be examined as an adverse party by 
a creditor to establish his claim against the estate. 13 

Right to examine . The statutory right to exam¬ 
ine a representative is independent and exclusive 
of the right to the ordinary examination before 
trial ; 14 it exists only in favor of an interested per¬ 
son, 15 and must be exercised prior to final decree 
on accounting proceedings. 16 

Charges and credits. On examination of a rep¬ 
resentative he may be charged with items not ap¬ 
pearing in the inventory, 17 and may also be given 
credit for items appearing in his inventory but not 
properly chargeable against him. 18 

Entire statement to be considered . If a personal 


representative is examined under oath, for the pur¬ 
pose of charging him, a portion of his statements 
tending to charge him cannot be taken apart from 
an accompanying explanation operating in his fa¬ 
vor. 19 

Estoppel to object . A representative who waits 
until after the trial of an issue relating to his al¬ 
leged concealment of estate funds before objecting 
to the regularity of proceedings for his examination 
is estopped to raise objections. 20 

Admissibility of evidence to disprove answers. 
Where an administrator, in answer to interroga¬ 
tories in the probate court touching his accounts, 
makes answers thereto, the party at whose instance 
the interrogatories have been proposed may offer 
evidence to disprove the answers. 21 

Circumstances precluding, or not precluding, ex¬ 
amination. Where the disputed charges are not 
properly matters of account between the represent¬ 
ative and the estate, but are mere personal claims 
against the heirs with respect to which the rela¬ 
tion of debtor and creditor exists between the heirs 
and the representative, a statute providing for the 
examination of the representative does not apply; 22 
nor, in the absence of fraud or mistake, will a 
court of equity compel the representative, by an¬ 
swer in advance, to reveal or discover matters as 
to which complainant can compel a discovery in a 
court having special jurisdiction of decedents’ es¬ 
tates. 23 An examination may be had even though 
formal objections have not been filed, 24 and not¬ 
withstanding the representative’s verified denial 
that property has come into his hands. 25 

§ 900. Production of Books 

A personal representative may be required to pro- 


5. N.Y.—Woodruff v. Woodruff, 17 
Abb.Pr. 165. 

6. N.Y.—In re Browning’s Estate, 
16 N.Y.S.2d 841, 172 Misc. 1088- 
In re Barrett’s Estate, 6 N.Y.S.2d 
689, 168 Misc. 937—In re Witkind’s 
Estate, 4 N.Y.S.2d 933, 167 Misc. 
885. 

7. N.Y.—In re Sullivan’s Estate, 6 
N.Y.S.2d 783, 169 Misc. 16, affirmed 
8 N.Y.S.2d 533, 255 App.Div. 1008. 

8. Iowa.—In re Johnston’s Estate, 
201 N.W. 72, 198 Iowa 1372. 

9- N.J.—In re Frey, 67 A. 192, 73 
N.J.Eq. 346. 

24 C.J. p 1022 note 27. 

Explaining expenses 
Where item in administrator’s ac¬ 
count for expenses for auto, car 
fare, telephone, etc., is the subject 
of an exception, the administrator 
should be allowed to explain how 
they were incurred and for what 


purpose.—In re Walker’s Estate, 122 
A. 192, 13 Del.Ch. 439. 

10. Cal.—In re Reinicke’s Estate, 
112 P.2d 311, 44 Cal.App.2d 271. 

11. Cal.—Reinicke's Estate, supra. 
10. Ill.—Booth v. Tabbernor, 23 Ill. 

App. 173. 

13. N.Y.—In re O’Shaughnessy’s 
Estate, 258 N.Y.S. 787, 144 Misc. 
533, affirmed In re O’Shaughnessy, 
268 N.Y.S. 866, 240 App.Div. 983. 

14. N.Y.—In re Thaler’s Estate, 292 
N.Y.S. 639, 161 Misc. 615. 

15. N.Y.—In re Goldberg’s Estate, 
277 N.Y.S. 87, 243 App.Div. 707- 
In re Clarke’s Estate, 26 N.Y.S.2d 
948, 176 Misc. 187—In re Thaler's 
Estate, 292 N.Y.S. 639, 161 Misc. 
615. 

16. N.Y.—In re Simon's Estate, 225 
N.Y.S. 227, 222 App.Div. 725. 

17. Tenn.—In re Love’s Estate, 145 
S.W.2d 778, 176 Tenn. 696. 
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18. Tenn.—In re Love’s Estate, su¬ 
pra. 

19. N.Y.—Ogilvie v. Ogilvie, 1 

Bradf.Surr. 356. 

20. Md.—Marx v. Reinecke, 125 A. 
541, 1-45 Md. 311. 

21. Mass.—Higbee v. Bacon, 8 Pick. 
484. 

22. Wis.—In re Fitzgerald, 15 N. 
W. 794, 57 Wis. 508. 

23. N.J.—Vineland Historical & An¬ 
tiquarian Society v. Landis, Oh., 
66 A. 946, affirmed Landis v. Cum¬ 
berland Trust Co. of Bridgeton, 
114 A. 927, 92 N.J.Eq. 689. 

24. Cal.—Sanderson’s Estate, 15 P. 
753, 74 Cal. 199. 

N.Y.—Geer v. Ransom, 5 Redf.Surr. 
578. 

25. N.Y.—Wood v. Crooke, 5 Redf. 
Surr. 381. 
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duce for examination books, papers, and documents re¬ 
lating to his administration of the estate. 

Personal representatives may be required to pro¬ 
duce for examination books, papers, and documents 
relating to the estate, 26 this being particularly true 
in cases where there are conflicting claims between 
persons interested in the distribution of decedent’s 
estate; 27 but under the rule limiting the examina¬ 
tion of a representative to matters relating to the 
administration of the estate, see supra § S99, he 
cannot be required to produce books of decedent 
having no relation to such administration. 28 

The court will not order a representative to pro¬ 
duce books, records, and papers which he is al¬ 
ready under obligation to produce under the terms 
of a prior order; 29 nor will the court order the 
production of books or records of attorneys of a 
representative for the purpose of waging personal 
battle against them in another tribunal. 30 

§ 901. Examination of Legatees 

Statutory distributees may be subject to examination 
in proceedings for rendering and settling a representa¬ 
tive’s accounts. Legatees cannot testify in their own be¬ 
half as to matters occurring in decedent’s lifetime, but 
may be called by a creditor in support of his claim 
against the estate. 

Statutory distributees of the estate may, under 


statute, be subject to examination in proceedings 
for the rendering and settlement of a representa¬ 
tive’s account. 3 * Legatees have been held incom¬ 
petent to testify in their own behalf as to matters 
occurring in the lifetime of decedent, 32 but compe¬ 
tent when called b} r a creditor in support of his 
claim again the estate. 33 

§ 902. Findings and Conclusions 

In proceedings involving representatives' accounts, 
findings of fact and conclusions of law have been re¬ 
quired, or recognized as proper, by some authorities, al¬ 
though not by others. Such findings, when made, must 
conform to the pleadings and evidence. 

It may be required that there be findings of fact 
and conclusions of law on the trial of objections or 
exceptions to the account of an executor or admin¬ 
istrator, 34 and the propriety of such findings and 
conclusions, where not expressly required, has been 
recognized. 35 On the other hand it has also been 
held that findings and conclusions are not re¬ 
quired, 36 and that a question as to whether certain 
additional attorney’s fees should be allowed is not 
one on which propositions of law may properly be 
submitted. 37 

Findings in proceedings for accounting by rep¬ 
resentatives must be in conformity with the plead- 


26. N.Y.—In re Bertanzel’s Estate, 
288 N.Y.S. 609, 248 App.Div. 728— 
In re Morrell's Estate, 277 N.Y.S. 
262, 154 Misc. 356. 

Pa.—In re Barbey's Estate, 33 Berks 
Co.I».J. 159. 

Books relating- to collections 

An objecting creditor is entitled 
to full information as to collections 
made by the representative, who 
should be required, on proper notice 
being given him, to produce his 
hooks.—Matter of McKinnon, 169 X. 
Y.S. 416, 182 App.Div. 277. 

27. N.Y.—In re Bertanzel’s Estate, 
288 N.Y.S, 609, 248 App.Div. 728. 

28. N.Y.—In re Underwood's Estate, 
216 N.Y.S. 166, 217 App.Div. 128. 

Occurrences before decedent’s death 
Account books recording facts oc¬ 
curring prior to death of decedent 
are within the meaning of the text 
rule.—In re Underwood’s Estate, su¬ 
pra. 

22. N.Y.-—In re Grube's Will, 294 N. 
Y.S. 306. 310, 162 Misc. 228, af¬ 
firmed 298 N.Y.S. 638, 251 App.Div. 
894. 

Jfcsaaon for role 

“There is no law which determines 
that the repetition of a direction 
adds emphasis or cogency thereto.* 
—In re Grube’s Will, supra. 


Conclusiveness of prior order 

The prior order, having been duly 
made and validly entered, is beyond 
the power of the court, except as 
provided by statute.—In re Grube's 
Will, supra. 

30. N.Y.—In re Grube’s Will, supra. 

31. N.Y.—In re Thaler’s Estate, 292 
N.Y.S. 639, 161 Misc. 615. 

Adverse parties 

Statutory distributees who filed no 
objections to administrator's account¬ 
ing are adverse parties within the 
contemplation of a statute relating 
to examination of “any other party" 
to a proceeding.—In re Thaler's Es¬ 
tate, supra. 

Statute relating to e xamina tion of 
repr es ent ative 

Statute authorizing examination of 
administrator does not authorize ex¬ 
amination of adult children who are 
statutory distributees of the estate. 
—In re Thaler's Estate, supra. 

32. Pa.—Taylor’s Estate, 12 Phila. 
137. 

33. Pa.—Taylor's Estate, supra, 

34. N.Y.—Matter of Sloane, 119 N. 
Y.S. 667, 135 App.Div. 703, revers¬ 
ing 118 N.Y.S. 555, 63 Misc. 472. 

35. Ind.—Miller v. Bode, 139 N.E. 
456, 80 Ind.App. 338. 

24 C.J. p 1022 note 36. 
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Finding's for information of appel¬ 
late court 

Findings of fact may be made in 
order to show basis of the decree 
for information of appellate court.— 
In re Hopson's Will, 211 N.Y.S. 128. 
213 App.Div. 395. 

Findings as to matters not men¬ 
tioned in the objections to the ac¬ 
count may be made by the court.— 
In re De Barry's Estate, 111 P.2d 
728, 43 Cal.App.2d 715. 

36. Cal.—In re Machado’s Estate, 
199 P. 505, 186 Cal. 246—In re 
McPhee, 104 P. 455, 156 Cal. 335, 
denying motion 97 P. 878, 154 Cal. 
385. 

Mo.—In re Helm's Estate, App., 136 
S.W.2d 421. 

Validity of agreement for distribu¬ 
tion 

In proceeding for approval of ex¬ 
ecutor’s final account, involving va¬ 
lidity of agreement for distribution 
of estate, findings as to whether 
agreement was against public policy 
or based on adequate consideration 
were necessarily inferred from de¬ 
cree approving account based on such 
agreement, and hence were unneces¬ 
sary.—In re Blodgett’s Estate, 70 P- 
2d 742, 93 Utah 1. 

37, Ill.—Jester v. Young, 180 I1L 
App. 690. 
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ings 38 and the evidence. 39 

It has been held that special findings made on ex¬ 
ceptions to an administrator’s report need not set 
out all the various items of the report, 40 but only 
those items relating to the issues raised by the ex¬ 
ceptions; 41 but it has also been asserted that the 
findings should state what items are allowed and 
what rejected. 42 Specific findings of fact, approv¬ 
ing separately a long list of items allowed on final 
settlement, are properly refused. 43 

The rule that, where the court makes a special 
finding, failure to find a material fact is equivalent 
to a finding of such fact against the party having 
the burden of proof applies to the settlement of an 
executor’s accounts. 44 A finding that a representa¬ 
tive had abundant reason for believing that certain 
notes belonging to the estate were signed by a cer¬ 
tain person is sufficient to charge such representa¬ 
tive with the loss resulting from failure to use rea¬ 
sonable diligence in collecting them, being equiva¬ 
lent to a finding that such person actually signed 
the notes in question. 45 

Exceptions to conclusions of law, made upon find¬ 


ings upon the hearing of exceptions to an adminis¬ 
tratrix’s report, admit the correctness of the find¬ 
ings. 46 

§ 903. Order or Decree 

On the settlement of a representative's accounts, 
there should be an order or decree which should be clear 
and definite, and properly signed, filed, and approved, 
and should conform to the relief sought, the evidence, 
and the law and practice of the Jurisdiction. The or¬ 
der or decree should be construed in accordance with the 
will, if any, and the intention of the court. It should 
specify the persons in whose favor it is rendered and 
against whom it can be enforced, and its determination 
may be as to incidental or final matters. 

On the settlement of the accounts of an execu¬ 
tor or administrator, there should be an order or 
decree, 47 which should be clear and definite 48 and 
properly signed, filed, and approved, 49 and should 
bear date, and take effect, as of the time when it 
is officially announced, 50 although it has been held 
that such order or decree need not be recorded in 
order to be valid and effective. 51 It should com¬ 
ply with the statutes and practice of the jurisdic¬ 
tion in which it is rendered, 52 should either allow 
or disallow particular items in the representative’s 


38. Cal.—In re Mallory’s Estate, 278 
P. 488, 99 Cal.App. 96. 

Allegations insufficient to support 
finding 

Allegations of administratrix’ peti¬ 
tion for payment of claims held in¬ 
sufficient to support finding that de¬ 
cedent’s notes, secured by declara¬ 
tion of trust in property conveyed to 
payee, were paid.—In re Thurnell’s 
Estate, Cal.App., 19 P.2d 14. 

39. Cal.—In re Mallory’s Estate, 278 
P. 488, 99 Cal.App. 96. 

24 C.J. p 1023 note 43. 

Value of good will 

In the absence of evidence as to 
the value of the good will of a part¬ 
nership in which decedent was a 
partner, the only finding that can 
be made in proceedings for account¬ 
ing by representatives is that such 
good will, if any, was of nominal or 
no value.—In re Witkind’s Estate, 4 
N.Y.S.2d 933, 167 Misc. 885. 

40. Ind.—Roberts v. Dimmett, 88 N. 
E. 870, 89 N.E. 496, 45 Ind.App. 
566. 

41. Ind.—Roberts v. Dimmett, supra. 
24 C.J. p 1023 note 40. 

42. Mich.—Nowland v. Rice, 101 N. 
W. 214, 138 Mich. 146. 

43. Kan.—Chapman v. Kennett, 146 
P. 1153, 94 Kan. 535. 

44. Ind.—Shuey v. Lambert, 102 N. 
E. 150, 53 Ind.App. 567. 

45. Cal.—Dixon v. Norman, 220 P. 
321, 64 Cal.App. 21. 

46. Ind. —Roberts v. Dimmett, 88 N. 


E. 870, 89 N.E. 496, 45 Ind.App. 
566. 

47. Wis.—In re Richardson’s Estate, 
271 N.W. 56, 223 Wis. 447. 

24 C.J. p 1023 note 46. 

Judicial approval of account essen¬ 
tial 

Requirement that administrator’s 
final account be judicially approved 
is mandatory.—Nunn v. Hubacher, 
158 N.E. 9, 25 Ohio App. 265. 

Mere mental conclusion by judge 
to allow administrators’ account, 
without announcing or otherwise 
making order in open court, held 
without legal effect.—In re Richard¬ 
son’s Estate, 271 N.W. 56, 223 Wis. 
447. 

48. Mo.—State ex rel. Gott v. Fidel¬ 
ity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 317 Mo. 1078. 

Order too vague and indefinite 
Cal.—In re Grivel’s Estate, 249 F. 
184, 199 Cal. 351. 

49. Cal.—In re Randall’s Estate, 205 
P. 118, 188 Cal. 329. 

Signing by judge required 
La.—Ashbridge’s Succession, 1 La. 
Ann. 206. 

Presence of parties or counsel 

The presence or the absence of 
the parties or their counsel when an 
order settling the final account of an 
executor is actually signed and filed 
is entirely immaterial if such order 
embodies the action which the court 
has taken and its determination on a 
hearing where the parties were pres¬ 
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ent.—In re Randall’s Estate, 205 P. 
118, 188 Cal. 329. 

Time of making or entry 

(1) Judgment homologating ad¬ 
ministrator’s account before lapse 
of time prescribed by statute after 
publication of notice of accounting 
is nullity.—Succession of Taylor, 136 

So. 65, 172 La. 1099. 

(2) Decree in accounting proceed¬ 
ings against executors held not sub¬ 
ject to entry until transfer tax is 
fixed and receipt filed.—In re Kin- 
reich’s Estate, 244 N.Y.S. 357, 137 
Misc. 735. 

Waiver of objection 

The right to object for failure to 
comply strictly with a court rule re¬ 
lating to signing, filing, and ap¬ 
proval of decree settling a represen¬ 
tative's account may be waived by 
failure to have the record show such 
noncompliance.—In re Sears’ Estate, 
91 P.2d 874, 54 Ariz. 52. 

50. Ala.—Lanier v. Richardson, 72 
Ala. 134. 

51. Ark.—Elmore v. Bishop, 42 S.W. 
2d 399, 184 Ark. 243. 

Order indorsed on settlement 

An order otherwise valid is good 
when indorsed on the back of the 
settlement, although not recorded 
elsewhere.—Elmore v. Bishop, su¬ 
pra. 

52. Ariz.—Hewins v. Weile, 36 P.2d 
799, 44 Ariz. 309. 

Vt.—Vermont-People’s Nat. Bank v. 
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account, 53 and should be in conformity with the I case, 56 and the exigencies of the particular case 
relief sought, 54 the evidence, 55 the law of the I presented to the court. 57 


Robbins’ Estate, 166 A. 6, 105 Vt. 
2S3. 

24 C.J. p 1023 note 49. 

Notice 

(1) Final decree of probate court 
allowing executrix’ final account has 
been held invalid for failure to com¬ 
ply with statutory requirements as 
to notice.—Vermont-People’s Nat. 
Bank v. Robbins' Estate, supra. 

(2) Under a statute requiring 
proof of notice, it has been held 
that where decree for allowance of 
administrator’s account was silent 
as to notice statutory requirement 
may be met by other record proof of 
notice.—Hewins v. Weiler, 36 P.2d 
799, 44 Ariz. 309. 

Settlement of account as filed 
Where executor, pursuant to 
court’s order to file account of pro¬ 
ceedings of testator as sole execu¬ 
tor and trustee of his deceased sis¬ 
ter’s will, filed account reciting that 
it contained a statement of testator’s 
property so far as such executor 
was able to “find out” and that he 
was unable to find an entry in tes¬ 
tator’s books showing that he had 
received any money or property be¬ 
longing to sister’s estate, decree 
could order only that executor’s ac¬ 
count be judicially settled and al¬ 
lowed as filed, and not that he had 
accounted for all property belonging 
to sister’s estate.—In re Cady's Will, 
2 N.Y.S.2d 22. 

53- Ark.—Less v. Less, 227 S.W. 763, 
147 Ark. 432. 

Mortgage belonging in part to estate 
Order of court of probate allowing 
executors full credit for mortgage be¬ 
longing in part to estate held errone¬ 
ous in so far as it purported to disal¬ 
low agreement of majority of execu¬ 
tors for extension.—In re Marks’ Es¬ 
tate, 163 A. 609, 116 Conn. 58. 

54. Ky.—Fmley v. Pearson, 76 S.W. 
374, 25 Ky.Li. 766. 

N.Y.—In re Grube’s Will, 294 N.Y. 
S. 306, 310, 162 Misc. 228, affirmed 
298 N.Y.S. 638, 251 App.Div. 894. 
Or.—In re Stafford’s Estate, 28 P.2d 
840, 145 Or. 510. 

Limitation of surcharge to amount 
making good legacies of objectors 
see supra $ 850. 

Distribution of entire balance un¬ 
authorized 

Under a statute prescribing the 
form and contents of applications for 
accounting and distribution by a per¬ 
sonal representative, in proceeding 
instituted against administratrix for 
partial settlement, decree in favor of 
distributees for entire amount in ad¬ 
ministratrix' hands has been held to 
be unauthorized.—Zeigler v. Zeigler, 
145 So. 571, 226 Ala. 61. 


55. N.Y.—In re Eckenroth’s Will, 

4 N.Y.S. 2d 582, 167 Misc. 632. 

Or.—In re Roach, 92 P. 118, 50 Or. 

179. 

Equitable and complete disposition 

Under statute authorizing surro¬ 
gates’ courts to adjudicate all mat¬ 
ters necessary to be determined in 
order to make an equitable and com¬ 
plete disposition of matter by such 
order or decree as justice requirer, 
surrogate’s court had jurisdiction to 
direct such recovery as is sustained 
by the evidence.—In re Chandler’s 
Will, 26 N.Y.S.2d 2S0, 175 Misc. 1029. 
Fixing date beyond which credits dis¬ 
allowed 

Where, under evidence, trial court 
was not justified in fixing certain 
date as time bes r ond which no credits 
could be allowed representative for 
payments made to creditor of es¬ 
tate, court’s ruling allowing represen¬ 
tative credits for interest payments 
made prior to that date and disal¬ 
lowing credits for payments to cred¬ 
itor from her own funds after such 
date could not be upheld.—Reiley v. 
Healey, 187 A. 661, 122 Conn. 64. 
Reserving ruling 

The court may reserve rulings on 
allowance or disallowance of any 
portion of executor’s account as to 
which the evidence is unsatisfactory 
and incomplete.—In re Barreiro’s Es¬ 
tate, 13 P.2d 1017, 125 Cal.App. 153. 
Quantum meruit 

Where evidence was sufficient to 
justify executor’s recovery on quan¬ 
tum meruit for services performed 
prior to testator’s death, which claim 
for compensation had not been taken 
into consideration in other adjust¬ 
ments, decree denying compensation 
for such services and denying motion 
for leave to file an alternative quan¬ 
tum meruit claim was erroneous.— 
In re Fuller’s Estate, 7 N.Y.S.2d 417, 
255 App.Div. 272. 

56. Existence of trust powers 

On appeal from judgment of pro¬ 
bate court in proceeding on contested 
application of representatives for 
final accounting, determination of 
district court as matter of law that 
representatives were not entitled to 
exercise any of trust powers con¬ 
ferred by wills was erroneous, where 
record showed that probate court 
considered that trust powers granted 
by wills remained in force and effect. 
—Loewenstein v. Watts, Civ.App., 119 
S.W.2d 176, affirmed 137 S.W.2d 2, 
134 Tex. 660, 128 A.L.R. 910. 

57- Ohio.—Jones v. Creamer, 32 Ohio 

Cir.Ct. 223. 

24 C.J. p 1023 note 50. 

Adjustments and deductions 

(1) Where it appears that the rep¬ 
resentative has exceeded his author- 
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’ lty in dealing with assets of the 
estate, the judgment in accounting 
proceedings may order such adjust¬ 
ments and corrections as may be re¬ 
quired —In re Valentine’s Estate, 1 
N.Y.S.2d 695, 165 Misc. 863. 

(2) Judgment rendered, on pro¬ 
ceedings for approval of a representa¬ 
tive’s account, against daughters of 
testatrix for amount they wrongfully 
withdrew from testatrix’ safety de¬ 
posit box was held to be properly re¬ 
duced by amount of proportionate 
share daughters received by the will 
in the amount withdrawn.—Succes¬ 
sion of Quinn, 164 So. 781, 183 La. 
727. 

Attorney’s fees 

(1) Decree providing for payment 
of fees of attorneys for administra¬ 
trix contingent on return by admin¬ 
istratrix of a sum received from es¬ 
tate under order which was there¬ 
after vacated was held to be proper 
where such claim of administratrix 
had been originally allowed by trial 
court in reliance on good faith, but 
mistaken, representation of attorney 
that such claim had been timely filed. 
—Matson v. Wilhelmson, 88 P.2d 412, 
198 Wash. 311. 

(2) The court has no authority to 
charge administrator personally with 
difference between compensation 
granted by court to attorney and 
amount called for by retainer alleg¬ 
edly signed by administrator, since 
such agreement, if signed, was pure¬ 
ly an inter vivos contract between 
attorney and administrator as an in- 
d idual and no concern of the es¬ 
tate.—In re Kentana’s Estate, 10 N.Y. 
S.2d 811, 170 Misc. 663. 

Conformity to prior order 

Where a prior order required that 
certain distributees pay all of the 
costs and claims which should re¬ 
main against the estate on final ac¬ 
counting, an order on such account¬ 
ing requiring such distributees to 
pay merely a portion of such costs 
and claims is improper.—In re Mar¬ 
tin’s Estate, 270 P. 108, 148 Wash. 
684. 

Corrections 

(1) On proceedings for settlement 

of representatives’ accounts, the 
court may make corrections in the 
account presented, or draft and al¬ 
low a proper account.—Spilios v. 
Papps, 192 N.E. 155, 288 Mass. 23— 
Murray v. Massachusetts Bonding & 
Insurance Co., 186 N.E. 377, 283 

Mass. 15. 

(2) Accordingly, error in referee’s 
computation of surcharges against 
executors may be corrected in sur¬ 
rogate’s decree.—In re Flood’s Es¬ 
tate, 230 N.Y.S. 774, 133 Misc. 72, 
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A decree may be made without prejudice to any 
right of an alleged legatee, 58 or to the right of the 
representative to proceed on a demand in favor of 
the estate. 59 

Balance on hand and distribution. A decree on 
the final settlement of a personal representative 


should ascertain the balance in his hands, 60 or the 
amount with which he is chargeable, 61 and, under 
a statute so authorizing, may order payment of 
legacies or distributive shares. 62 A decree or or¬ 
der on a final settlement of the representative’s ac¬ 
count should ordinarily name specifically the per¬ 
sons in whose favor it is rendered, 63 and specify a 


supplemented 230 N.Y.S. 781, 133 

Misc. 77. 

(3) Under the circumstances of a 
particular case it was held that a 
representative was entitled to an or¬ 
der permitting the filing of a supple¬ 
mental corrected report.—In re Staf¬ 
ford’s Estate, 28 TP.2d 840, 145 Or. 
510. 

Directing payment where nothing due 

Where executors’ account showed 
that nothing was due to testator’s 
widow, decree in so far as it directed 
executors to make payment to wid¬ 
ow’s receiver, was erroneous.—In re 
Segall’s Estate, 26 N.Y.S.2d 446, 261 
App.Div. 983, reargument denied In 
re Segall’s Will, 27 N.Y.S.2d 459, 
261 App.Div. 1079, decision amend¬ 
ed in other respects In re Segall's 
Estate, 27 N.Y.S.2d 1022, 261 App. 
Div. 1102. 

Fixing* separate liability of represen. 
tatives 

On an accounting by personal rep¬ 
resentatives, where some of claims 
are sustained against one or more, 
but not all, the decree may fix their 
liability separately.—Lisbon Sav. 
Bank & Trust Co. v. Moulton's Es¬ 
tate, N.H., 22 A.2d 331. 

Reserving rights and defenses 

(1) In a proper case, on proceed¬ 
ings for settlement of a representa¬ 
tive’s account, the decree may prop¬ 
erly reserve certain rights of the 
parties for determination in other ap¬ 
propriate proceedings, such as par¬ 
tition.—Succession of Roque, 146 So. 
477, 176 La. 711. 

(2) Proviso that account directed 
to be filed should not bar any defense 
administrator might have against 
claims of alleged creditors was prop¬ 
er.—In re Roessler’s Estate, 160 A. 
370, 110 N.J.Eq. 570. 

Surcharges, requiring return of as¬ 
sets 

(1) On proceedings for settlement 
of a representative's account, the 
decree may surcharge him individ¬ 
ually for assets for which he fails 
to account to the reasonable satis¬ 
faction of the’ beneficiaries of the 
estate.—In re Fewer’s Estate, 31 N.Y. 
S.2d 810, 177 Misc. 788—In re Wein¬ 
berg's Estate, 296 N.Y.S. 7, 162 Misc. 
867. 

(2) Order surcharging executor 
with taxes paid on decedent’s realty 
without prejudice to executor’s right 
to recover such amount from life 
tenant or to take it from any moneys 


| that might come into its hands pay¬ 
able to life tenant has been held 
proper.—In re Stirling’s Estate, 21 A. 
2d 72, 342 Pa. 497. 

(3) The court may refuse to or¬ 
der a surcharge which, under the 
circumstances, would be futile, as in 
the case of a poverty-stricken repre¬ 
sentative who has not been required 
to furnish bond.—In re Murphy's Es¬ 
tate, 26 N.Y.S.2d 906, affirmed 26 N. 
Y.S.2d 856, 261 App.Div. 1037. 

(4) However, it has been held that 
executors could not escape surcharge 
on ground that they would be unable 
to respond to a direction for pay¬ 
ment.—In re Israel’s Estate, 26 N.Y. 
S.2d 656, 176 Misc. 120. 

(5) Where acts of accounting par¬ 
ties in their characters of temporary 
administrators and executors were so 
interwoven as to be incapable of se¬ 
gregation the decree should apportion 
the burden of surcharge equally.— 
In re Ducker's Estate, 263 N.Y.S. 217, 
146 Misc. 899. 

(6) Where one of several resid¬ 
uary legatees executed release to 
executor who had bought such lega¬ 
tee's share, it was unnecessary to 
recast decree, as regards surcharg¬ 
es on proceedings to settle such ex¬ 
ecutor’s accounts, particularly where 
he did not produce the release until 
after the decree was entered.—In 
re Constable’s Estate, 155 A. 97, 
303 Pa. 567.’ 

(7) Order fixing lien for amount 
surcharged against executrix' final 
account on portion of realty devised 
to executrix was held unauthorized. 
—In re Chandler’s Estate, 297 P. 
841, 136 Or. 128. 

(8) In proceeding to compel co¬ 
executors to„ account for acts of de¬ 
ceased as executor of testatrix, 
where a coexecutor in collaboration 
with one distributee sought to sur¬ 
charge executor’s estate for an al¬ 
leged asset of testatrix for the ben¬ 
efit of distributees, of whom coex¬ 
ecutor was one, and attempt was 
defeated by other two coexecutors, 
coexecutor or his attorney was not 
entitled to a decree in personam 
against the other two for expense 
incurred in the unsuccessful effort 
to surcharge the executor's estate. 
-—In re Payne’s Will, 31 N.Y.S.2d 
452, 177 Misc. 594. 

(9) An order charging administra¬ 
tors with amount found to have 
been in their hands seven years 
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previously has been held improper 
—Wireman's Adm’rs v. Miller, 55 S. 
W.2d 3, 246 Ky. 314. 

(10) Where executor wrongfully 
took funds from a corporation of 
which testator owned stock, probate 
court may properly require return 
thereof by the executor instead of 
surcharging his account.—In re Bar- 
reiro's Estate, 14 P.2d 786, 125 Cal. 
App. 752. 

Retention of amount payable under 
attachment 

Where a person attaches an inter¬ 
est in an estate, even though the 
garnishee has not submitted himself 
to the jurisdiction of the orphans’ 
court and is entitled to a trial of 
the issue in the court of common 
pleas, nevertheless the orphans’ 
court will ascertain what amount, 
if any, will be payable to defendant 
in the attachment and direct the ac¬ 
countant to retain that amount, 
with a reasonable provision for 
costs, until the final' disposition of 
the attachment in the court of com¬ 
mon pleas.—In re Vannatta’s Estate, 
26 North.Co., Pa., 405. 

58. N.Y,—In re Harper, 159 N.Y.S. 
532. 

59. Ala.—Fischer v. Pope, 155 So. 
579, 229 Ala. 170. 

60. Mo.—State ex rel. Gott v. Fi¬ 
delity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 317 Mo. 1078. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 35. 

24 C.J. p 1023 note 53. 

61. Ala.—Fischer v. Pope, 155 So. 
579, 229 Ala. 170. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 151 Kan. 724. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. '35. 

N.H.—Buber v. Buber, 155 A. 54, 85 
N.H. 160. 

Utah.—In re Raleigh, 158 P. 705, 
48 Utah 128. 

62. Mass.—Wilbur v. Hallett, 26 N. 
E.2d 322, 305 Mass. 554. 

63. Ala.—Lyon v. Odom, 31 Ala 
234. 

24 C.J. p 1023 note 55. 

‘‘Parties entitled thereto” 

An order directing distribution of 
balance on hand “to the parties en¬ 
titled thereto” is insufficient.—State 
ex rel. Gott v. Fidelity & Deposit 
Co. of Baltimore, Md., 298 S.W. 83, 
87, 317 Mo. 1073. 
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person against whom it can be enforced by proper 
process of the court ; 64 but a decree which ascer¬ 
tains the amount of the representative’s indebted¬ 
ness and credits and shows a balance in his favor 
is valid although rendered in favor of no one and 
not enforceable by execution . 65 The court should 
provide for the payment of commissions, expenses, 
and all necessary future disbursements, and so 
should not order a balance of cash to be distrib¬ 
uted until the final winding up of the estate . 66 
Where the representative indicates his willingness 
to make a partial distribution as far as is presently 
practicable, complete distribution should not be or¬ 
dered . 67 

Probate allozmnces in favor of creditors or third 
persons are directed, not against the executor or 
administrator personally or his property, but against 
the assets of the estate in his hands; the matter 
of inquiry lies between the creditor or third person 
and the estate and the executor or administrator 
has no personal interest or responsibility concern¬ 
ing it ; 68 but when it comes to a final settlement 
the whole contest, if any, is between the estate and 
the executor or administrator, and the result of the 
contest, if adverse to him, charges him personally 
and the judgment therefore should run not against 
the estate but against him . 69 

Where a personal representative is also guardian 
of decedent’s children, a separate decree must be 
rendered on his separate accounts as personal rep¬ 
resentative and as guardian of each ward . 70 

Voidj informal , and irregular decrees. A decree 
approving an account containing an item for pay¬ 
ment of an inheritance tax prior to the time author¬ 
ized for such payment has been held void , 71 and 
cannot be aided by failure to appeal therefrom . 72 
The rendering of a decree of settlement of final 
account and distribution without a preceding hear¬ 
ing is not void, but is irregular and erroneous . 73 
Under a statute authorizing the probate court to 


settle a representative’s account, free from any con¬ 
trol by the parties to the proceedings for settlement, 
such court’s order for settlement is valid on its face 
and cannot be rendered void by stipulation of par¬ 
ties or their attorneys . 74 

The fact that a decree is irregular in form does 
not constitute reversible error when no injury ap¬ 
pears to have resulted therefrom , 75 and an order 
made on the records of the probate court after the 
presentation of a final account, that “the final ac¬ 
count be filed and recorded,” has been held to be 
a sufficient judgment of ratification of the account, 
although no formal judgment of allowance was en¬ 
tered ; 76 but it has been held that an entry, made 
upon an account itself, of “received and ordered for 
record,” and signed by the probate judge, but not 
dated and not entered upon the minutes of the 
court, cannot be regarded as an order or judgment 
of the court and is no evidence of a settlement or 
allowance of the account by the court . 77 A judg¬ 
ment finally disposing of a suit of an executor for 
settlement of his accounts, although not in words 
confirming the settlement and discharging the ex¬ 
ecutor, necessarily has such effect, where no ex¬ 
ceptions to the settlement were filed . 78 Where cer¬ 
tain exceptions to an executor’s report were sus¬ 
tained, and an amended report ordered filed, which, 
when filed, was approved, it became the judgment 
of the court, so that the objector’s exceptions were 
effective to test the correctness of the court’s con¬ 
clusions, unless the amendments cured the error . 79 

When not deemed consented to. A final order 
settling an estate is not deemed to have been by 
consent where it was entered in the usual way, not¬ 
withstanding it appears from the order that the 
parties in interest consented to the approval of the 
report of the executors and to their discharge . 80 

Amendment, correction, or modification. Where 
no material injury results, the order or decree may 
be amended, corrected, or modified by the court . 81 


Waiver 

An irregularity in a decree in 
naming the person to whom pay¬ 
ment should be made may be waived. 
—Morris v. Morris, 4 Gratt. 293, 45 
Va. 293. 

64. S.C.—Billings v. Perry, 6 S.C. 
106. 

65. Ala.—Hutton v. Williams, 60 
Ala. 107. 

68. N\Y.—Matter of Schroeder, 99 
N.Y.S. 176, 113 App.Div. 204, af¬ 
firmed 78 N.E. 1112, 186 N.Y. 537. 

67. N.Y.—In re Mitchell’s Estate, 
273 N.Y.S. 289, 152 Misc. 228. 

68. I1L—McDonald v. People, 78 N. 


E. 609, 222 Ill. ‘325, affirming 123 
Ill.App. 346. 

24 C.J. p 1024 note 59. 

69. Neb.—By dick v. Chaney, 89 N. 
W. 801, 64 Neb. 288. 

24 C.J. p 1024 note 60. 

70. Iowa.—Porteaux v. Depage, 6 
Iowa 123. 

71. Vt.—Barber v. Chase, 1-43 A. 
302, 101 Vt. 343. 

72. Vt.—Barber v. Chase, supra. 

73. Wyo.—Barrett v. Whitmore, 226 
P. 452, 31 Wyo. 301, rehearing de¬ 
nied 228 P. 502’ 32 Wyo. 1. 

74. Cal.—In re Richards’ Estate, 
109 P.2d 923, 17 Cal.2d 259, prior 
opinion, App., 103 P.2d 1033. 
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75. Ala.—Siniard v. Green, 26 So. 
661, 123 Ala. 527. 

76. Miss.—Fort v. Battle, 21 Miss. 
133. 

77. Miss.—Steen v. Steen, 25 Miss- 
513. 

78. Ky.—U. S. Fidelity & Guaranty 
Co. v. Martin, 136 S.W. 200, 143 
Ky. 241. 

79. Ind.—Shuey v. Dambert, 102 N. 
E. 150, 53 Ind.App. 567. 

8a Ill.—Griswold v. Smith, 116 Ill. 
App. 223, error dismissed 73 N.E. 
400, 214 Ill. 323. 

81. Wyo.—In re Pringle’s Estate, 
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Construction. In construing the order or decree 
in proceedings for the settlement of representatives' 
accounts, the intention of the court must be ascer¬ 
tained, when possible, and* the decree given effect 
dn conformity thereto , 82 and, when it is reasonable 
to do so, an order should be construed in harmony 
with the provisions of the will . 88 Where the order 
confirms the account of an executor who is required 
to pay a specified sum to a legatee, it makes the 
legatee a creditor of the executor . 84 A probate or¬ 
der for the discharge of an administrator purport¬ 
ing to be without prejudice to the owners of the 
residue of the estate does not constitute a final 
discharge, since such order in effect reserves his 
responsibility to such owners . 85 In a proceeding on 
a partial settlement of a representative’s account, a 
decree increasing the allowance for certain services 
over the amount authorized by a prior order is 
equivalent to a holding that such prior order was 
not conclusive . 86 

Where an administrator has delayed his final ac¬ 
counting for many years, and any errors in the ac¬ 
counting are due to his loose methods, all doubts 
as to the validity of a judgment sustaining excep¬ 
tions to such an accounting will be resolved against 
him . 87 Delay by the representative in carrying out 
the directions in the will may preclude the granting 


of a continuance to permit the establishment of the 
representative’s claim against the estate , 88 particu¬ 
larly in the absence of proof as to the character of 
such claim or proof that it could result in judg¬ 
ment . 89 

An order for the payment of a dividend on an 
accounting by an administrator is not, strictly 
speaking, a part of the proceeding for the settle¬ 
ment of the account, or of the adjudication respect¬ 
ing the claims reported therein, so that the parties 
to whom the dividends are payable do not thereby 
become parties to the accounting . 90 

Incidental , partial , or final determination. In the 
order or decree the determination may be as to in¬ 
cidental 91 or final 92 matters, depending on the cir¬ 
cumstances of the case, or it may be partial . 93 
There cannot, however, be a final determination of 
proceedings for the stating and settling of a rep¬ 
resentative’s account where objections thereto are 
undisposed of , 94 where the estate is not fully ad¬ 
ministered , 95 or where an appeal from the disal¬ 
lowance of a creditor’s claim against the estate is 
pending . 96 Moreover, the court may suspend ab¬ 
solute confirmation of an account until such time 
as creditors shall have an opportunity to file ex¬ 
ceptions . 97 


67 P.2d 204, 51 Wyo. -352, HO A. 
L.R. 987. 

24 C.J. p 1024 note 68. 

Clarification of ambiguity 

Where judgment of probate court 
charged administrator with certain 
amount, "‘the amount of the funds 
and property in his hands belonging 
to said estate,” subsequently strik¬ 
ing quoted words from judgment 
was not a modification of judgment 
but the clarification of an ambigui¬ 
ty.—First Trust & Savings v. U. S. 
Fidelity & Guaranty Co., 203 N.W. 
612, 163 Minn. 168. 

Error in mathematical calculation 
of amount of commissions to be re¬ 
ceived by executor may be corrected 
by court through an order nunc pro 
tunc at any time on motion notwith¬ 
standing term of court at which 
judgment was entered has lapsed.— 
In re Pringle's Estate, 67 P.2d 204, 
51 Wyo. 352, 110 A.L.R. 987. 

Errors in the recital of a tran¬ 
script of a final decree on a repre¬ 
sentative’s accounting are subject 
to correction by nunc pro tunc or¬ 
der.—In re Sternfels' Estate, 233 N. 
Y.S. 431, 133 Misc. 565. 

82. Kan.—Bierer v. Bierer, 245 P. 

1039, 121 Kan. 57. 

24 C.J. p 1025 note 69. 

Surplusage 

Allowance of interest in decree 


against executors in favor of lega¬ 
tees may be treated as surplusage, 
since the amount awarded would 
carry interest to date of collection, 
even though there was no provision 
for payment of interest.—In re 
Frame’s Estate, 284 N.Y.S. 153, 245 
App.Div. 675. 

83. Kan.—Bierer v. Bierer, 245 P. 
1039, 121 Kan. 57. 

84. U.S.—Fraser v. Cole, Ill„ 214 
F. 556, 131 C.C.A. 102. 

85. Tex.—Ford v. Wheat, Com.App.,. 
36 S.W.2d 712, reversing, Civ.Apptj 
22 S.W.2d 948. 

86. Ala.—Birmingham Trust & Sav¬ 
ings Co. v. Hightower, 169 So. 
878, 233 Ala. 39. 

Operation and effect of settlement 
generally see infra §§ 904-911. 

87. 3ST.J.—Huston v. Roe, 78 A. 162, 
78 N.J.Eq. 215, reversed on other 
grounds 81 A. 84 8, 79 N.J.Eq. 220. 

24 C.J. p 1025 note 71. 

88. Miss.—Garner v. Sperry, 181 So. 
738, 182 Miss. 570. 

89. Miss.—Garner v. Sperry, supra. 
9a Cal.—In re McDougald, 77 P. 

443, 143 Cal. 476. 

91. N.Y.—Matter of Amend, 165 N. 
Y.S. 76, 100 Misc. 90. 

24 C.J. p 1025 note 73. 

92. Mass.—Burns v. Hovey, 136 N. 
E. 246, 242 Mass. <363. 

24 C.J. p 1025 note 74. 
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93. Cal.—In re Jennings' Estate, 
74 P.2d 794, 24 Cal.App.2d 206. 

94. Okl.—In re Kelly’s Estate, 269 
P. 282, 132 Okl. 21. 

Ownership of funds 

Probate court, on settlement of 
administrator’s final report, cannot 
determine finally ownership of funds 
as between administrator and estate, 
being required, in case of dispute 
as to title to such funds, to appoint 
another administrator to proceed in 
court of competent jurisdiction to 
determine such title.—In re Kelly's 
Estate, supra. 

An intermediate order or decree 
should not be entered on a decision 
made to each set of objections, since 
the effect of so doing would be to 
create a set of interlocutory orders 
and a multiplicity of appeals when 
one appeal from a final decree is 
sufficient.- 1 —In re Kennedy’s Estate, 
281 N.Y.S. 278, 156 Misc. 166. 

95. Mo.—In re McElevey’s Estate, 
266 S.W. 123, 305 Mo. 244. 

Or.—In re Mead's Estate, -34 P.2d 
346, 147 Or. 400. 

98. Or.—In re Mead’s Estate, su¬ 
pra. 

97. Pa.—In re Colton's Estate, 38 
Pa.Dist. & Co. 123, 56 Montg.Co. 
76. 
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An order or decree of final' settlement necessarily , 
means a determination of all matters proper to be 
included therein, unless they are excepted there¬ 
from in accordance with express statutory provi¬ 
sions ; 98 and a provision which expressly continues 
the estate for further administration with respect 
to certain matters excludes the idea of final settle¬ 
ment." Such a decree determines nothing beyond 
the amount received and paid out by the represent¬ 
ative, and, unless the two amounts balance each 
other, determines the balance in his hands belong¬ 
ing to the estate, or due to him from it . 1 A rep¬ 
resentative charged with the value of the estate 
less lawful deductions on account of claims and ex¬ 
penses of administration is properly discharged on 
a final accounting showing that such deductions 
exceed the value of the estate . 2 

Eyif or cement and satisfaction. An order or de¬ 
cree in settlement of a representative’s accounts 


34 C.J.S. 

may be enforced in the manner prescribed by stat¬ 
ute ; 3 his individual property may be subject to 
execution for the payment of money which he is 
directed to pay to a legatee ; 4 and, for a represent¬ 
ative’s failure to comply with such decree or or¬ 
der, letters testamentary previously granted him 
may be revoked , 3 or he may be punished for con- 
tempt . 6 

Execution on a decree for the settlement, of a 
representative’s accounts may be vacated if issued 
after the time prescribed by statute . 7 

A decree settling a representative’s account may 
be satisfied in the exact manner directed or by any 
other lawful method in which the interested pay¬ 
ees or transferees may acquiesce . 8 The applicant 
for execution on such a decree has.the burden of 
proving that it remains wholly or partly unsatis- 
I fied . 9 
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F. OPERATION AND EFFECT 


Final Settlement 

decree rendered on the final settlement of a per- 
representative made in accordance with statutory 
ordinarily has the force and effect of a 
conclusive on the parties as to the 


matters properly determined therein until set aside or 
reversed. 

Various consequences attach to the final settle¬ 
ment of a personal representative . 10 The accept- 

—In re Garrity’s Will, 266 N.Y.S. 
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A 

sonal 

requirements 
judgment and is 

98. Ky.—U. S. Fidelity & Guaranty 
Co. v. Martin, 136 S.W. 200, 143 
Ky. 241. 

24 C.J. p 1025 note 75. 

99. Ind.—Green v. Brown, 33 N.E. 
979, S Ind.App. 110. 

Pa.—In re Flannery’s Estate, 90 
Pittsb.Leg.J. 89. 

1. N.Y.—Johnson v. Richards, 3 
Hun 454, 5 Thomps. & C. 654. 

2. Neb,—In re Freling’s Estate, 240 
N.W. 278, 122 Neb. 247. 

3. Md.—Marx v. Reinecke, 125 A. 
5-41, 145 Md. 311. 

N*.J.—In re Bradford’s Estate, 16 
A.2d 268, 128 N.J.Eq. 372. 

N.Y.—In re Garrity's Will, 266 N.Y. 

S. 892, 149 Misc. 180. 

Enforcement as judgment 

A decree directing the executor to 
pay a specified amount which the de¬ 
cree finds thrf executor owes the es¬ 
tate establishes the amount due 
from the executor, and to whom pay¬ 
able, and can be docketed and en¬ 
forced as a judgment of the court. 
—Squire v. Ordemann, 87 N.E. 435, 
194 N.Y. 394, reversing 106 N.Y.S. 
1146, 122 App.Div. 890. 

Representative as trustee of surplus 
When the account is allowed and 
the distributable surplus is thus ju¬ 
dicially ascertained, the representa¬ 
tive holds the assets as trustee for 
those entitled thereto.—In re Brad¬ 
ford’s Estate, 16 A.2d 268, 128 N. 
J.Eq- 372. 


Representative of deceased repre¬ 
sentative 

(1) Statutes providing for en¬ 
forcement of decrees in probate on 
final settlement of representatives’ 
accounts, or for collection of judg¬ 
ments against estates, are not ap¬ 
plicable to decree against personal 
representative of deceased represent¬ 
ative for settlement of former ad¬ 
ministration.—Cowan v. Perkins, 107 
So. 63. 214 Ala. 155—Boyte v. Per¬ 
kins, 99 So. 652, 211 Ala. 130. 

(2) Unless the assets of a dece¬ 
dent’s estate can be traced into the 
insolvent estate of his deceased rep¬ 
resentative, no execution for the en- | 
forcement of a. decree of accounting 
of such decedent's estate can issue 
against the assets in the hands of 
the representatives of such deceased 
representative.—In re Gilbert’s Es¬ 
tate, 262 N.Y.S. 357, 145 Misc. 901. 

4 . N.Y.—In re Haaren’s Estate, 178 

N.Y.S. 775, 109 Misc. 402. 

5. Md,—Marx v. Reinecke, 125 A. 

541, 145 Md. 311. 

6. N.Y.—In re Sternfells’ Estate, 

233 N.Y.S. 431, 133 Misc. 565. 

Inability to pay 

The mere fact that the representa¬ 
tive is unable to make payments di¬ 
rected by final decree settling his ac¬ 
count is no defense to application 
to punish him fo;r contempt for fail¬ 
ure to make payments as directed. 
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892, 149 Misc. 180. 

7. N.Y.—In re Townshend’s Estate, 
281 N.Y.S.' 586, 156 Misc. 149. 

More than five years after entry of 
decree 

N.Y.—In re Townshend’s Estate, su¬ 
pra. 

Order in other proceedings 

In New York, an order of su¬ 
preme court, in proceedings supple¬ 
mentary to execution, granting ex¬ 
amination of representative, has 
been held not to preclude surrogate’s 
court from vacating execution on 
ground that it was not issued with¬ 
in the time prescribed by statute.— 
In re Townshend’s Estate, supra. 

8. N.Y.—In re Brenner’s Estate, 13 
N.Y.S. 2d 483, 171 Misc. 627, af¬ 
firmed 15 N.Y.S.2d 136, 258 App. 
Div. 717, reargument denied 16 
N.Y.S.2d 531, 258 App.Div. 866. 

9. N.Y.—In re Townshend’s Estate, 
281 N.Y.S. 586, 156 Misc. 149. 

10. Porm of settlement as affecting 
distributive shares 

In a case where adult heirs, as 
parties of the first part, and the 
widow and a third person to be ap¬ 
pointed as guardian for a minor 
heir, as parties of the second part, 
entered into a contract whereby the 
parties of the second part assumed 
the payment of two notes executed 
by one of the adults, and wheTeby 
certain property should be turned 
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ance of the account determines the items and ac¬ 
counts with which the fiduciary is chargeable, those 
as to which he is entitled to credit, and fixes the 
balance for which he is answerable and his liability 
therefor . 11 

As a general rule, sometimes declared by stat¬ 


ute, a decree rendered on the final settlement of a 
personal representative has the force and effect of 
a judgment and is conclusive on the parties to the 
accounting and settlement as to the matters prop¬ 
erly determined therein, until it is set aside for 
proper cause or reversed on appeal , 12 although there 


over to the adults and whereby they 
released their interest in certain 
property in favor of the widow and 
minor heir, and the widow as ad¬ 
ministratrix filed an account stated 
on the theory of ascertaining what 
the shares of each in the personalty 
would have been if no agreement 
had been made and showing a per¬ 
formance of the agreement, and paid 
the notes, charging them on the 
credit and debit sides of her account, 
the form of accounting did not in¬ 
crease or diminish the shares of the 
adults for purposes of distribution 
of the remainder of the estate.— 
Fletcher v. Fletcher, 77 N.E. "758, 
191 Mass. 211. 

Report speaks as written and ap¬ 
proved 

Final report of executrix was 
deemed to speak in the appellate 
court as it was written and duly 
approved by the trial court.—State 
ex rel. Department of Financial In¬ 
stitutions v. Richards’ Estate, 24 N. 
E.2d 422, 108 Ind.App. 178. 

Suit after final account 

(1) The final account of an execu¬ 
trix having been passed, neither her 
coexecutor nor the legatees are nec¬ 
essary parties to a bill by her to set 
aside a conveyance of her life es¬ 
tate, alleged to have been made to 
her son through his deceit and un¬ 
der duress, and to have personal 
property of which he had taken pos¬ 
session returned to her and account¬ 
ed for.—Danner v. Danner, 30 N.J. 
Eq. 67. 

(2) After settlement of estate, ex¬ 
ecutor was not authorized to sue on 
written acknowledgment of debt to 
decedent.—Schmidt v. Hicks, 162 N. 
E. 762, 28 Ohio App. 413. 

(3) The fact that executors had 
made their final report and been 
discharged does not deprive them 
of their right thereafter to main¬ 
tain an action to ascertain and pro¬ 
tect the testamentary trust, after a 
trustee, which had accepted the 
trust for the establishment and 
maintenance of a home, surrendered 
it and refused to maintain the home. 
—Young v. Davis, 252 S.W. 100, 200 
Ky. 76. 

11- Conn.—In re Marks’ Estate, 163 
A. 600, 116 Conn. 58. 

12 . U.S.—Dolcater v. Manufactur¬ 
ers & Traders Trust Co. f D.C.N. 
Y., 25 F.Supp. 637, appeal dis¬ 
missed, C.C.A., In re Dolcater, 106 
F.2d 30. | 
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Ariz—In re Sullivan’s Estate, 78 
P.2d 132, 51 Ariz. 483. 

Ark.—England Loan Co. v. Camp¬ 
bell, 35 S.W.2d 75, 1006, 183 Ark. 
•49—Phillips v. Phillips, 238 S.W. 
775, 152 Ark. 522. 

Cal.—Perna v. Bank of America Nat. 
Trust & Savings Ass’n, 82 P.2d 
605, 28 Cal.App.2d 372—In re Thur- 
nell’s Estate, App., 19 P.2d 14. 

Fla.—Central Farmers’ Trust Co. v. 
Pinkham, 161 So. 273, 162 So. 664, 
119 Fla. 444. 

Idaho.—Short v. Thompson, 55 P.2d 
163, 56 Idaho 361—Knowles v. 

Kasiska, 268 P. 3, 46 Idaho 379. 
Ill.—In re Togneri's Estate, 15 N.E. 
2d 908, 296 Ill App. 33—In re 

Mertz’ Estate, 246 Ill.App. 283. 
Iowa.—In re Brockmann’s Will, 223 
N.W. 473, 207 Iowa 707. 

Kan.—Nelson v. Gossage, 107 P.2d 
682, 152 Kan. 805—Kandt v. Czar- 
nowsky, 102 P.2d 997, 152 Kan. 

159. 

Ky.—Woods v. Hensely, 255 S.W. 
853, 200 Ky. 850. 

Mass.—Wilder v. Orcutt, 153 N.E. 
332, 257 Mass. 100. 

Mich.—Burnham v. Kelley, 300 N. 
W. 127, 299 Mich. 452— Diel v. 

Diel, 298 N.W. 478, 298 Mich. 127 
—Grigg v. Hanna, 278 N.W. 125, 
283 Mich. 443—McDannel v. Black, 
259 N.W. -40, 270 Mich. 305. 

Minn.—In re Woodworth’s Estate, 
292 N.W. 192, 207 Minn. 563—In 
re Simon's Estate, 246 N.W. 31, 
187 Minn. 399. 

Mont.—In re McLure’s Estate, 3 P. 

2d 1056, 90 Mont. 502. 

Neb.—Starr v. Fidelity & Deposit 
Co. of Maryland, 278 N.W. 478, 
134 Neb. 240—Billiter v. Parriott, 
258 N.W. 395, 128 Neb. 238. 

N.J.—Beam v. Paterson Safe De¬ 
posit & Trust Co., 126 A. 25, 96 
N.J.Eq. 141, affirmed 132 A. 921, 
99 N.J.Eq. 427. 

N.Y.—In re Fletcher's Estate, 18 N. 
Y.S.2d 625, 173 Misc. 711, reversed 
on other grounds In re Chadwick, 
19 N.Y.S.2d 214, 259 App.Div. 335 
—In re Baer’s Estate, 293 N.Y.S. 
772, 161 Misc. 797—In re Colliton's 
Estate, 271 N.Y.S. 163, 150 Misc. 
616—In re Boccia’s Estate, 260 N. 
Y.S. 189, 145 Misc. 391—In re Gen¬ 
try’s Estate, 252 N.Y.S. 723, 141 
Misc. 249—In re Rosenthal’s Es¬ 
tate, 252 N.Y.S. 596, 141 Misc. 404 
—In re Schliemann’s Will, 250 N. 
Y.S. 254, 140 Misc. 230, modified 
on other grounds 254 N.Y.S. 810, 
235 App.Div. 635, reversed on oth¬ 
er grounds 182 N.E. 153, 259 -N. 
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Y. 497, 84 A.L.R. 662—In re Nick¬ 
el’s Estate, 209 N.Y.S. 677, 125 

Misc. 493—In re Trevor’s Will, 
196 N.Y.S. 152, 119 Misc. 277—In 
re Jarvis’ Estate, 180 N.Y.S. 324, 
110 Misc. 5. 

Ohio.—In re Blue’s Estate, 32 N.E. 

2d 499, 67 Ohio App. 37. 

Pa.—In re Brown’s Estate, 21 A.2d 
898, 343 Pa. 19—Yocum v. Com¬ 
mercial Nat. Bank, 46 A. 94, 195 
Pa. 411—Commonwealth v. Wen¬ 
ger, 22 Pa.Dist. & Co. 87—In re 
McFadden’s Estate, 30 Del.Co. 411 
—In re Uch’s Estate, 1 Monroe L. 
R. 166, appeal dismissed 12 A.2d 
905, 338 Pa. 396—In re Stewart’s 
Estate, 9 Som.Leg.J. 148, 52 York 
Leg.Rec. 53. 

Wash.—In re Larson’s Estate, 93 
P.2d 431, 200 Wash. 318. 

Wis.—In re Penney’s Estate, 274 N. 

W. 247, 225 Wis. 455. 

Wyo.—Barrett v. Whitmore, 226 P. 
452, 31 Wyo. 301, rehearing de¬ 
nied 228 P. 502, 32 Wyo. 1. 

24 C.J. p 1025 note 81. 

Persons and matters concluded see 
infra § 905. 

Statute making annual account con¬ 
clusive 

(1) Statute making allowance of 
annual account of testamentary 
trustee conclusive does not apply 
to final account of executor.—Mac- 
Kenzie v. Union Guardian Trust Co., 
247 N.W. 914, 262 Mich. 563. 

(2) Conclusiveness of annual or 
partial settlements see infra § 910. 

Statute construed 

Rev.L. § 6048, providing that set¬ 
tlement of an administrator’s ac¬ 
count shall be conclusive against 
all persons in any way interested 
in the estate, refers to a judgment 
or OTder which is not attacked by a 
motion for a new trial or by appeal, 
but not to one who has appeared 
and objected to approval of the ac¬ 
count.—In re Howard's Estate, 227 
P. 1016, 48 Nev. 100, rehearing de¬ 
nied 232 P. 783, 48 Nev. 100. 

Restated account 

When an executrix’ account filed 
in accordance with the auditor’s re¬ 
port is restated by the court to show 
the amount actually received by the 
widow from her attorney, who em¬ 
bezzled the rest, the corrected ac¬ 
count and not the original is bind¬ 
ing on the parties.—In re Bender's 
Estate, 122 A. 283, 278 Pa. 199. 
When final settlement enforceable 
Generally a final settlement is en¬ 
forceable at expiration of statutory 
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is some authority for the view that a final settle¬ 
ment, approved by the court, is only prima facie 
evidence , 13 and the allowance of an item in an ad¬ 
ministrator’s account without evidence on file in 
support thereof has been held to be not even prima 
facie correct as between the parties . 14 In order 
that the settlement shall have this conclusive effect, 
it is necessary that it should have been made in 
accordance with the statutory requirements relat¬ 
ing- to such settlements,although presumptions of 
regularity are to be indulged . 16 A final settlement 
made without notice is not conclusive , 17 although 
it should be treated as prima facie correct . 18 
Where there is a total lack of appropriate parties 
to the proceedings, resulting in a defect of juris¬ 
diction, the settlement is not conclusive , 19 although 
after a lapse of twenty years it will be presumed, in 
support of a final settlement, that proper notices 
were given and all necessary parties brought in, 
notwithstanding a failure of the record to show 
these matters . 20 It has also been held that a settle¬ 
ment made in vacation is invalid and of no effect , 21 
as is also a judgment homologating the account of 
an administrator, made without any evidence as to 
the correctness of the account . 22 

Where the administratrix, who was decedent’s 
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widow, in her final account assumed debts secured 
bv a mortgage deed of lands of the estate, the re¬ 
port of the administratrix afforded constructive no¬ 
tice to the world of such assumption . 23 

What constitutes final settlement. In order that 
a settlement of the account of the executor or ad¬ 
ministrator shall be regarded as final and conclu¬ 
sive, it must mark the termination of the adminis¬ 
tration of the estate . 24 An executor on whom the 
will imposes duties as trustee continues liable as 
executor until he is discharged as such and there 
is a severance of the fund, and the mere settlement 
of his executor’s accounts does not discharge him 
in the absence of a provision to that effect in the 
decree . 25 

Closing of estate. Until the probate court has 
ordered the administrator of an estate discharged, 
the estate is not closed, and a final settlement there¬ 
in is not a binding judgment, although approved by 
the court . 26 

Interest on awards. When an adjudication on 
executors’ accounts has been confirmed absolutely, 
the awards, whether to creditors or legatees, be¬ 
come final judgments, and, if not promptly paid, 


period for administering: estates, in 
absence of an extension of time for 
good cause granted by probate court. 
—In re McElevey’s Estate, 266 S. 
W. 123, 305 Mo. 244. 

Successive administrations 

(1) Decree settling administratrix’ 
account and discharging her, made 
without objection from remainder¬ 
man under residuary trust was con¬ 
clusive in subsequent accounting 
proceeding by same person as ex¬ 
ecutrix.—In re Chaves’ Estate, 257 
N.Y.S. 641, 143 Misc. 868, affirmed 
265 N.Y.S. 932, 239 App.Div. 900. 

(2) The fact that executor acting 
as temporary administrator filed an 
accounting was no bar to requir¬ 
ing him to account as executor in 
order that administratrix of another 
estate could ascertain what proper¬ 
ties in hands of executor were prop¬ 
erty of her intestate.—In re Linke's 
Estate, 25 N.Y.S.2d 433, 261 App.Div. 
925. 

(3) Duty of person acting in dif¬ 
ferent capacities to account see su¬ 
pra § 832. 

13. Va.—Butt v. Murden, 140 S.E. 
663, 149 Va. 518. 

24 C.J. p 1027 note 82. 

14. Ky.—Herndon v. McDowell, 89 
S.W. 539, 121 Ky. 554, 28 Ky.L. 512, 

15. Ind.—Shirley v. Thompson, 24 
N.E. 253, 123 Ind. 454. 

24 C.J. p 1627 note 84. 


16. Mo.—State v. Gray, 17 S.W. 
500, 106 Mo. 526. 

17. Ark.—James v. Helmich, 57 S. 
W.2d 829, 186 Ark. 1053. 

Mo.—State ex rel. Toller v. Ennis, 
7 S.W.2d 737, 222 Mo.App. 713. 

24 C.J. p 1027 note 86. 

Necessity of notice or citation see 
supra § 846, 848. 

Effect of notice 

Where notice of filing of first and 
final account of public administra¬ 
tor was given pursuant to California 
law and hearing was had thereon, 
such notice when posted was notice 
to all persons, heirs, and next of 
kin, and was binding on the whole 
world.—Roseman v. Fidelity & De¬ 
posit Co. of Maryland, 277 N.Y.S. 
471, 154 Misc. 320. 

la Miss.—Crawford v. Redus, 54 
Miss. 700. 

24 C.J. p 1027 note 86. 

19. Ala.—American Mortgage Co. 
of Scotland, Ltd. v. Boyd, 9 So. 
166, 92 Ala. 139. 

24 C.J. p 1027 note 87. 

20. Ala.—Barnett v. Tarrence, 23 
Ala. 463. 

21. Mo.—Stockton v. Ransom, 60 
Mo. 535. 

22. La.—Cloney’s Succession, 29 La. 
Ann. 327. 

23 . N.C.—Creech v. Wilder, 193 S. 
E. 281, 212 N.C. 162. 
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24. Tex.—Thomas v. Hawpe, 80 S. 
W. 129, 35 Tex.Civ.App. 311. 

24 C.J. p 1027 note 91. 

Settlement on resignation, removal, 
or death see infra § 911. 

Settlements held final 
Ala.—McKenzie v. Jensen, 101 So. 
755, 212 Ala. 92. 

N.Y.—In re Barrett’s Estate, 209 N. 

Y.S. 678, 124 Misc. 699. 

24 C.J. p 1027 note 91 [a]. 

25. N.Y.—In re Hood, 98 N.Y. 363, 
7 N.Y.Civ.Proc. 257, reversing 33 
Hun 338—Pearse v. National Lead 
Co., 147 N.Y.S. 989, 162 App.Div. 
766. 

Change of status from executor to 
trustee generally see the C.J.S. 
title Trusts § 241, also 65 C.J. p 
•641 notes 97-5.’ 

Final settlement as discharge see 
supra § 78. 

26. Mo.—Stoff v. Schuetze, 240 S.W. 
139, 293 Mo. 635—State ex rel. 
Noll v. Noll, App., 189 S.W. 582. 

Order held not res judicata 

An order of the probate judge con¬ 
cerning administrator's accounting 
preliminary to discharge and call¬ 
ing in creditors, was not res judi¬ 
cata, such as to bind the creditors, 
where it recited: “But, under the 
law, advertisement of the applica¬ 
tion for discharge must be adver¬ 
tised for 30 days.”—Fleishman, Mor¬ 
ris & Co. v. National Surety Co., 
113 S.E. 686, 121 S.C. 254. 
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bear interest from that date . 27 

§ 905- - Persons and Matters Concluded 

a. Persons concluded 

b. Matters concluded 

a. Persons Concluded 

A decree finally settling accounts of an executor or 
administrator is conclusive on all persons who are in- 
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terested in the estate and of whom the court has ac¬ 
quired jurisdiction. 

A decree finally settling accounts of an executor 
or administrator is conclusive on him , 28 and all 
other persons who are interested in the estate, 
of whom the court has acquired jurisdiction by 
due notice or service of citation, or who person¬ 
ally appear , 29 including legatees and distributees, 3 ^ 
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27- Pa.—Wainwright’s Estate, 13 
Phila. 371. 

Decree directing* future payment 
Where decree of surrogate’s court, 
settling account of executors, di¬ 
rected payment of certain amount 
to deceased’s creditor on receipt by 
executors of the proceeds of sale 
of deceased’s real estate, the amount 
drew interest from date of entry 
of decree.—In re Noe’s Estate, 178 
N.Y.S. 774. 

28. Cal.—Kohn v. Rupley, 202 P. 

163, 54 Cal.App. 565. 

Idaho.—Knowles v. Kasiska, 268 P. 
3, 46 Idaho 379. 

Iowa.—Joor v. Joor, 289 N.W. 463, 
227 Iowa 870. 

Ky.—Proctor v. Pigman’s Adm’r, 56 
S.W.2d 342, 246 Ky. 745. 

. NT.Y.—In re Fletcher's Estate, 18 N. 
Y.S.2d 625, 173 Misc. 711, reversed 
on other grounds In re Chadwick, 
19 N.Y.S.2d 214, 259 App.Div. 335 
—In re Garnty’s Will, 266 N.Y. 
ft. 892, 149 Misc. 180—In re Hillis, 
178 N.Y.S. 348. 

24 C.J. p 1028 note 96. 

29- Ark.—Fidelity & Deposit Co. 
v. Fairfield, 262 S.W. 322, 164 Ark. 
498. 

Cal.—In re Kent’s Estate, 57 P.2d 
901, 6 Cal.2d 154—In re Simonton’s 
Estate, 190 P. 442, 183 Cal. 53— 
Sontag v. Superior Court in and 
for Los Angeles County, 36 P.2d 

140, 1 Cal.App. 2d 138—Eastwood 
v. Stewart, 222 P. 369, 64 Cal.App. 
614. 

Mass.—King v. Murray, 190 N.E. 
526, 286 Mass. 492—Wilder v. Or- 
cutt, 153 N.E. 332, 257 Mass. 100. 
Mont.—In re As tibia's Estate, 46 P. 

2d 712, 100 Mont. 224. 

N.J.—Beam v. Paterson Safe Deposit 
& Trust Co., 126 A. 25, 96 N.J.Eq. 

141, affirmed 132 A. 921, 99 N.J. 
Eq. 427. 

N.Y.—In re Sullivan's Estate, 34 N. 
Y.S.2d 503, 264 App.Div. 65, revers¬ 
ing 30 N.Y.S.2d 954, 177 Misc. 570— 
Hochster v. City Bank Farmers 
Trust Co., 24 N.Y.S.2d 110, 260 App. 
Div. 712—In re Denbosky’s Estate, 
280 N.Y.S. 859, 245 App.Div. 93—In 
re Wechsler's Estate, 13 N.Y.S.2d 
940, 171 Misc. 738—In re Gure- 
vitch's Estate, 2 N.Y.S.2d 674, 166 
Misc. 439—In re Evans’ Estate, 1 
N.Y.S.2d 99, 165 Misc. 752, affirmed 
In re Evans’ Will, 17 N.Y.S.2d 1006, 
258 App.Div. 1037, appeal granted 


IS N.Y.S.2d 1002, 259 App.Div. 705, 
and affirmed 29 N.E.2d 392, 284 N. 
Y. 571—In re Strasenburgh’s Es¬ 
tate, 300 N.Y.S. 1016, 164 Misc. 
445—In re Kenny’s Will, 220 N.Y. 
S. 188, 128 Misc. 553, modified on 
other grounds 230 N.Y.S. 74, 224 
App.Div. 152, affirmed 166 N.E. 
337, 250 N.Y. 594. 

Ohio.—In re Blue’s Estate, 32 N.E. 
2d 499, 67 Ohio App. 37—First & 
Citizens' Nat. Bank of Elizabeth 
City, N. C., v. Seip, 183 N.E. 448, 
43 Ohio App. 440. 

Okl.—In re Travis’ Estate, 97 P.2d 
50, 186 Okl. 223. 

Va.—Denny v. Searles, 143 S.E. 484, 
150 Va. 701. 

24 C.J. p 1028 note 97. 

Necessity of notice or citation see 
supra §§ 846, 848. 

Constructive notice 

(1) Statutory notice of settlement 
of an administrator’s account is “con¬ 
structive notice” to all interested 
persons and such persons are “par¬ 
ties” to the proceeding and are 
bound not only by settlement of the 
account but also by the decree of 
distribution which should follow.— 
In re Bradford's Estate, 16 A.2d 268, 
128 N.J.Eq. 372. 

(2) Account of executors duly ad¬ 
vertised constituted constructive no¬ 
tice to all persons who had not giv¬ 
en executors written notice of their 
claim against decedent’s estate.—In 
re Mack’s Estate, 169 A 468, 111 
Pa.Super. 20. 

(3) However, under code provision 
that determination of probate court 
on settlement of an account shall 
have same effect as judgment at law 
or decree in equity as the particular 
case may require and shall be final 
as to all persons having notice of 
the hearing, except where the ac¬ 
count is settled in the absence of 
person adversely interested, and 
without actual notice, "word “notice” 
does not include notice of publica¬ 
tion generally spoken of as con¬ 
structive notice.—In re Chambers’ 
Estate, App., 36 N.E.2d 175, appeal 
dismissed 24 N.E.2d 601, 136 Ohio 
St. 202. 

Conclusivenes s of recital of notice 
Where final order of probate court 
recited that due and proper notice 
of filing of executrix’ final report 
and petition for discharge had been 
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given all interested parties, conclu¬ 
sive presumption exists that every 
person entitled to notice was given 
notice, where it was not alleged or 
proved that due notice was not giv¬ 
en.—Kerner v. Peterson, 12 N.E. 2d 
884, 368 Ill. 59—24 C.J. p 1028 note 
97 [a]. 

Testamentary trust 

Where executor or administrator 
of deceased testamentary trustee 
files full and final account of dece¬ 
dent, allowance thereof, if not ap¬ 
pealed from, is determinative of 
rights as between trustee and his 
estate and beneficiaries and other 
interested persons.—State ex rel. 
Beardsley v. London & Lancashire 
Indemnity Co. of America, 200 A. 
567, 124 Conn. 416. 

30. Cal.—In re Simonton’s Estate, 
190 P. 442, 183 Cal. 53. 

Conn.—Peck v. Searle, 169 A 602, 
117 Conn. 573. 

Ill.—Bruner v. Wolford’s Estate, 191 
N.E. 70, 356 Ill. 514, affirming 272 
Ill-App. 227. 

La.—Succession of Marcour, App., 
173 So. 587. 

Mass.—Wilbur v. Hallett, 26 N.E.2d 
322, 305 Mass. 554. 

Mich.—Ridgley v. Roma, 276 N.W. 
872, 282 Mich. 682. 

N.J.—In re Ward’s Estate, 192 A. 68, 
121 N.J.Eq. 555, affirmed 191 A. 
772, 121 N.J.Eq. 606. 

N.Y.—In re Was’ Estate, 246 N.Y.S. 
475, 138 Misc. 521. 

Ohio.—First & Citizens’ Nat. Bank 
of Elizabeth City, N. C., v. Seip, 
183 N.E. 448, 43 Ohio App. 440. 
Or.—Cass v. Harder, 58 P.2d 618, 153 
Or. 637. 

S.D.—Taylor v. Hanlon, 248 N.W. 

509, 61 S.D. 315. 

24 C.J. p 1028 note 98. 

Contingent remaindermen 

(1) Where a decree was rendered 
settling the accounts of executors 
and trustees under a will, at a time 
when the interests of certain con¬ 
tingent remaindermen under a leg¬ 
acy had not arisen because of the 
nonoccurrence of the event on which 
their interests were to vest, such 
remaindermen will be held to have 
been represented by the executors who 
were likewise their trustees, and 
hence are concluded by the decree. 
—Woolsey v. Woolsey, 76 A 1076, 
78 N.J.Eq. 517, affirmed 81 A 1135, 
78 N.J.Eq. 579. 
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creditors, 31 and sureties on the bond of the repre¬ 
sentative, see infra § 966, but persons of whom ju¬ 
risdiction was not acquired are not concluded there¬ 
by. 32 A minor is concluded when the court has ac¬ 
quired jurisdiction of his regular guardian or when 
he is represented by a regularly appointed guardian 
ad litem, but not otherwise. 33 

A decree entered on consent is binding on all par¬ 
ties who consented thereto to the same extent as 
though made on due notice or citation. 34 


b. Matters Concluded 

A decree rendered on the final settlement of a per¬ 
sonal representative Is conclusive as to all matters 
properly included or necessarily involved therein, but it 
is not conclusive as to matters not included or necessarily 
involved therein or matters not within the jurisdiction of 
the court. 

A decree rendered on the final settlement of a 
personal representative is conclusive as to all mat¬ 
ters, the proper subject of account, included in such 
a settlement or necessarily involved therein; 35 but 


(2) As respects right to commis¬ 
sions, decree settling executor's ac¬ 
count. and awarding it commissions 
as such, was res judicata as to con¬ 
tingent remaindermen not made par¬ 
ties because not then in being but 
who were represented by special 
guardian for persons w'ith like in¬ 
terest.—In re Schliemann’s Will, 250 
N.Y.S. 254, 140 Misc. 230, modified 
on other grounds 254 N.Y.S. S10, 235 
App.Div. 635, reversed on other 
grounds 1S2 N.E. 153, 259 N.Y. 497, 
£4 A.L.R. 662. 

31. Cal.—In re Mailhebuau's Es¬ 
tate, 22 P.2d 514, 218 Cal. 202. 

Iowa.—Vrooman v. McCabe, 179 N. 

W. 966, 190 Iowa 61. 

La.—State ex rel. Ernest Realty Co. 
v. Moore, Blane & Merklein, 165 
So. 147, 183 La. 927—Succession 
of Marcour, App., 173 So. 587. 
Mass.—Odde v. Field, 8 N.E.2d 14, 
297 Mass. 167. 

Neb.—Nil son v. Tekamah Inv. Co., 
274 N.W. 465, 133 Neb. ISO. 

N.Y.—In re McClatchey’s Estate, 11 
N.Y.S.2d 266, 170 Misc. 696. 

24 C.J. p 1028 note 99. 

32. Conn.—Searle v. Cramp ton, 170 
A. 480, 118 Conn. 42. 

D.C.—Claudy v. Duvall, 5 F,2d 381, 
55 App.D.C. 319. 

Iowa.—In re Durham’s Estate, 211 
N.W. 35S, 203 Iowa 497. 

La.—Succession of Harris, 155 So. 
446, 179 La. 954. 

Mich.—Scholten v. Scholten, 214 N. 

W. 320, 238 Mich. 679. 

N.Y.—In re Reid’s Estate, 300 N. 
Y.S. 1083, 165 Misc. 207, affirmed 
6 N.Y.S.2d 360, 254 App.Div. 850- 
In re Strasenburgh’s Estate, 300 
N.Y.S. 1016, 164 Misc. 445—In re 
Goldowitz' Estate, 274 N.Y.S. 617, 
153 Misc. 182—In re Hogan’s Es¬ 
tate, 263 N.Y.S. 419, 147 Misc. 112 
—In re Van Bokkelen’s Estate, 
250 N.Y.S. 516, 140 Misc. 365— 
Ellis v. Kelsey, 195 N.Y.S. 126, 118 
Misc. 763, affirmed 210 N.Y.S. 846, 
214 App.Div. 784—In re Newell, 
184 N.Y.S. 61. 

'Tex.—Lee v. Owen, Civ. App., 154 
S.W.2d 680, error refused. 

Wash.—Boardman v. Watrous, 35 P. 

2d 1106, 178 Wash. 690. 

Wyo.—State v. Allen, 294 P. 681, 42 
Wyo. 296. 

24 C.J. p 102$ note 2. 


Commonwealth 

Allowance of executors’ final ac¬ 
count to which commonwealth was 
not party was no bar to collection 
of legacy tax.—Watson v. Erickson, 
177 N.E. 99, 276 Mass. lS5. 

Mere acquiescence in executor’s 
accounting proceedings would not 
give court jurisdiction over party 
by -court not other-wise acquiring 
jurisdiction, and creditor, although 
knowing of proceedings by executor 
settling account and acquiescing 
therein, would not be deprived of 
right to have claims protected by 
court.—In re Purcell’s Estate, 244 
N.Y.S. 363, 137 Misc. 727. 

Advertisement for claims 

Executor knowing of claim by 
creditor not party to accounting pro¬ 
ceedings was not discharged from 
liability to creditor merely because 
advertising for presentation of 
claims.—In re Purcell’s Estate, su¬ 
pra. 

33. Pa.—In re Earle’s Estate, 30 

Pa.Dist. & Co. 29. 

Wyo.—State v. Allen, 294 P. 681, 42 

Wyo. 296. 

24 C.J. p 1029 note 3. 

Zn California 

(1) Under statute, probhte court 
decree, settling executor’s final ac¬ 
count, is conclusive against all per¬ 
sons interested in estate, including 
minors, after final distribution oc¬ 
curs and decree becomes final, al¬ 
though minors may move to reopen 
account for cause before distribu¬ 
tion.—Ringwalt v. Bank of America 
Nat. Trust & Savings Ass’n, 45 P. 
2d 967, 3 Cal.2d 680. 

(2) The statute would not entitle 
minors to recover from administra¬ 
tor for loss sustained by estate be¬ 
cause of alleged negligent manage¬ 
ment of the estate by administrator, 
where minors had, through their 
guardian, filed objections to admin¬ 
istrator’s account, and probate court 
had denied the objections, and there 
was no allegation or proof of any 
fraud, irregularity, surprise, inad¬ 
vertence, excusable neglect, or er¬ 
ror of law in the probate proceed¬ 
ings.—Giavocchini v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass’n, 103 
P.2d 603, 39 Cal.App.2d 444. 
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34. Mass.—Thompson v. De Visser, 
106 N.E. 548, 219 Mass. 40. 

Heir assenting to final account is 

presumed to have known of, and 
agreed to, various items.—McLaugh¬ 
lin v. Feenck, 176 N.E. 779, 276 

Mass. 180. 

35. U.S.—Proctor v. White, D.C. 
Mass., 28 F.Supp. 161. 

Ala.—McKenzie v. Jensen, 101 So. 
755, 212 Ala. 92. 

Alaska.—National Surety Co. v. 

Matheson's Estate, 7 Alaska 582. 
Cal—Carr v. Bank of America Nat. 
Trust & Savings Ass’n, 79 P.2d 
1096, 11 Cal. 2d 366, 116 A.L.R. 

12S2—In re Finch’s Estate, 262 P. 
34, 202 Cal. 612—Morgan v. Ash¬ 
er, 193 P. 288, 49 Cal.App. 172—’ 
In re Simonton’s Estate, 190 P. 
442, 183 Cal. 53—Perna v. Bank 
of America Nat. Trust & Savings 
Ass’n, 82 P.2d 605, 28 Cal.App.2d 
372—Shlaudeman v. Grubel, 59 P. 
2d 873, 15 Cal.App. 2d 499. 

Iowa.—In re Holman’s Estate, 250 
N.W. 498, 216 Iowa 1186, 93 A.L. 
R. 1363. 

La.—Satcher v. Radesich, 96 So. 35, 
153 La. 468. 

Mich.—Diel v. Diel, 298 N.W. 478, 
298 Mich. 127—In re Winter’s Es¬ 
tate, 297 N.W. 497, 297 Mich. 294- 
Glass v. Crossman, 286 N.W. 184, 
289 Mich. 130—In re Stone’s Es¬ 
tate, 262 N.W. 324, 272 Mich. 694 
—McDannel v. Black, 259 N.W. 40, 
270 Mich. 305. 

Mo.—State ex rel. and to Use of 
Bearden v. American Surety Co. of 
New York, 104 S.W.2d 755, 231 Mo. 
App. 491. 

Mont.—Gaines v. Van Demark, 74 
P.2d 454, 106 Mont. 1—Baker v. 
Hanson, 231 P. 902, 905, 72 Mont. 
22, citing Corpus Juris. 

N.J.—Shearman v. Cameron, 80 A. 
545, 78 N.J.Eq. 532, modifying 74 
A 979, 76 N.J.Eq. 426. 

N.Y.—Gorman v. Doyle, 28 N.Y.S. 
2d 169, 262 App.Div. 857—Hoch- 
ster v. City Bank Farmers Trust 
Co., 24 N.Y.S.2d 110, 260 App.Div. 
712—In re Denbosky’s Estate, 280 
N.Y.S. 859, 245 App.Div. 93—In re 
Fletcher's Estate, 18 N.Y.S.2d 625, 
173 Misc. 711, reversed on other 
grounds In re Chadwick, 19 N.Y.S. 
2d 214, 259 App.Div. 335—In re 
Evans’ Estate, 1 N.Y.S.2d 99, 165 
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Misc. 752, affirmed In re Evan's 
Will, 17 N.Y.S.2d 1006, 258 App. 
Div. 1037, appeal granted 18 N.Y.S. 
2d 1002, 259 AppDiv. 705, affirmed 
29 N.E.2d 392, 284 N.Y. 571—In 
re Schmidt's Estate, 297 N.Y.S. 
327, 163 Misc. 610—In re Clark’s 
Estate, 278 N.Y.S. 681, 154 Misc. 
910—In re Was' Estate, 246 N.Y. 
S. 475, 138 Misc. 521—In re Von 
Bernuth’s Estate, 217 N.Y.S. 633, 
127 Misc. 705. 

Ohio.—Eckhart v. Wiles, 22 N.E.2d 
2S9, 61 Ohio App. 32, appeal dis¬ 
missed 17 N.E.2d 920, 134 Ohio 
St. 491—Williams v. Williams, 5 
N.E.2d 956, 54 Ohio App. 13. 

Pa.—In re Kuh’s Estate, 22 Pa.Dist. 
& Co. 311—Commonwealth v. Mor¬ 
gan, 22 Pa.Dist. & Co. 232. 

Wash.—Bostock v. Brown, 88 P.2d 
445, 198 Wash. 288. 

24 C.J. p 1029 note 5. 

As establishing law of case 

Order of probate court allowing 
executor’s account and providing 
that bequest to charitable organiza¬ 
tion, which was to be used in erec¬ 
tion of new building, and paid by- 
executor when he was satisfied that 
building would be completed, and 
that organization could finance it, 
should be held by executor until 
further order of court was final or¬ 
der establishing the law of the case. 
—In re DeBancourt's Estate, 272 N. 
W. 891, 279 Mich. 518, 110 A.L.R. 
1346. 

Everything which might have 
Tbeen litigated as incidental to, or es¬ 
sentially connected with, money in 
.administrator’s hands at time of 
making final report must be regard¬ 
ed as disposed of by order discharg¬ 
ing him.—Joor v. Joor, 289 N.W. 
463, 2£7 Iowa 870—Murphy v. Hahn, 
223 N.W. 756, 208 Iowa 698. 
Confirmation of sales made and re¬ 
ported 

Rule of conclusiveness of settle¬ 
ment and allowance of administra¬ 
tion accounts applies only to con¬ 
firmation of sales made and report¬ 
ed, as administrator cannot dis¬ 
charge himself by showing that re¬ 
port of sale which was confirmed 
showed administrator’s disregard of 
court's order.—In re Astibia’s Es¬ 
tate, 46 P.2d 712, 100 Mont. 22 4. 

Decree allowing compensation to 
the personal representative and fix¬ 
ing the amount thereof is conclu¬ 
sive as to that matter. 

Iowa.—In re Engels’ Will, 230- N. 

W. 519, 210 Iowa 36. 

La.—In re Liquidation of Canal 
Bank & Trust Co., 168 So. 485, 185 
La. 34. 

Isr.Y.— In re Courts’ Will, 249 N.Y. 
S. 788, 140 Misc. 93, affirmed 255 
N.Y.S. 940, 235 App.Div. 705, af¬ 
firmed 183 N.E. 200, 260 N.Y. 128, 


85 A.L.R. 160—In re Barrett’s Es¬ 
tate, 209 N.Y.S. 678, 124 Misc. 

699. 

24 C.J. p 1029 note 5 [c] (1). 

Fraud, misfeasance, or waste 

Doctrine of res judicata or estop¬ 
pel cannot be invoked against attack 
on account after homologation 
thereof, where opponent charges 
that administrator or executor has 
been guilty of fraud, misfeasance, 
or waste; and action of administra¬ 
trix, in obtaining order for sale of 
homestead to pay debt for purpose 
of receiving commission and paying 
attorney’s fees in advance of settle¬ 
ment of right to administration of 
estate by supreme court in appeal, 
constituted “misfeasance” in office, 
entitling person whose right to ad¬ 
ministration was determined by su¬ 
preme court on appeal to attack pro¬ 
visional account crediting adminis¬ 
tratrix with payment of commis¬ 
sion and attorney’s fees, notwith¬ 
standing account had been homolo¬ 
gated after due publication without 
opposition.—Succession of Marcour, 
La.App., 173 So. 587. 

Decree held conclusive 

(1) As to amount or validity of 
claims approved in account.—Suc¬ 
cession of Marcour, supra. 

(2) As to amount to be charged 
against estate.—Williamson v. 
Lowe’s Adm'x, 142 S.W.2d 113, 283 
Ky. 582. 

(3) As to construction of will.— 
MacKenzie v. Union Guardian Trust 
Go., 247 N.W. 914, 262 Mich. 563. 

(4) As to existence and amount 
of assets.—In re Jackson’s Estate, 
252 'N.W. 775, 217 Iowa 1046, 91 A. 
L.R. 937. 

(5) As to absence of waste or 
mismanagement.—In re Sullivan's 
Estate, 78 P.2d 132, 51 Ariz. 483. 

(6) Other matters see 24 C.J. p 
1029 note 5 [a], [b], [d]. 

36. U.S.—English v. Brown, D.C.N. 
J., 219 F. 248, modified on other 
grounds 229 F. 34, 143 C.C.A. 336, 
certiorari denied 36 S.Ct. 551, 241 
U.S. 667, 60 L.Ed. 1229. 

Alaska.—National Surety Co. v. 

Matheson’s Estate, 7 Alaska 582. 
Ark.—James v. Helmich, 57 S.W.2d 
829, 186 Ark. 1053—Hord v. Man¬ 
ners, 10 S.W.2d 35, 178 Ark. 63. 
Cal.—In re Clary’s Estate, 264 P. 
242, 244, 203 Cal. 335, quoting Cor¬ 
pus Juris —In re Hovland’s Estate, 
101 P.2d 500, 38 Cal.App.2d 439— 
Sontag v. Superior Court in and 
for Los Angeles County, 36 F.2d 
140, 1 Cal. App. 2d 138. 

III.—Kretzinger v. Lewis, 174 Ill. 
App. 45. 

Iowa.—Eggleston v. Eggleston, 281 
N.W. 844, 225 Iowa 920. 
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Kan.—Lindholm v. Nelson, 264 P. 
50, 125 Kan. 223. 

Ky.—Godbey v. Milliken, 75 S.W.2d 
345, 255 Ky. 788. 

La.—Himel v. Connely, 197 So. 424, 
195 La. 769. 

Mass.—Cotton v. Town of Danville, 
17 N.E.2d 209, 301 Mass. 380. 
Mich.—Diel v. Diel, 298 N.W. 478, 
298 Mich. 127—Grigg v. Hanna, 
278 N.W. 125, 283 Mich. 443—Mac¬ 
Kenzie v. Union Guardian Trust 
Co., 247 N.W. 914, 262 Mich. 563. 
Minn.—In re Daniel’s Estate, 294 
N.W. 465, 208 Minn. 420. 

Mo.—State ex rel. and to Use of 
Bearden v. American Surety Co. 
of New York, 104 S.W.2d 755, 231 
Mo.App. 491. 

N.Y.—In re Gilman's Adm'x, 167 N. 
E. 437, 251 N.Y. 265, reversing 

232 N.Y.S. 754, 225 App.Div. 774 
—In re Dimon’s Will, 2 N.Y.S.2d 
177, 253 App.Div. 911, affirmed 16 
N.E.2d 122, 278 N.Y. 60S, reargu¬ 
ment denied 17 N.E.2d 138, 278 N. 
Y. 718—In re Denbosky's Estate, 
280 N.Y.S. 859, 245 App.Div. 93— 
Jandorf v. Smith, 217 N.Y.S. 145, 
217 App.Div. 150—Hodgman v. 
Cobb, 195 N.Y.S. 428, 202 App.Div. 
259—In re Sullivan’s Estate, 30 
N.Y.S.2d 954, 177 Misc. 570, re¬ 
versed on other grounds 34 N.Y. 
S.2d 503, 264 App.Div. 65—In re 
Backus' Estate, 22 N.Y.S.2d 613, 
175 Misc. 13—In re Sielcken's Es¬ 
tate, 3 N.Y.S.2d 793, 167 Misc. 327 
—In re Adler's Estate, 299 N.Y.S. 
542, 164 Misc. 544—In re Seitz’ 
Estate, 267 N.Y.S. 488, 149 Misc. 
526—In re De Polo's Estate, 262 
N.Y.S. 866, 146 Misc. 744—In re 
Beach's Estate, 203 N.Y.S. 492, 
122 Misc. 261, affirmed 203 N.Y.S. 
919, 208 App.Div. 831—In re New¬ 
ell, 1S4 N.Y.S. 61. 

Ohio.—Hodapp v. Hodapp, App., 37 
N.E.2d 101—Beck v. Schmidt, 176 
N.E. 595, 38 Ohio App. 476—Bur¬ 
ton v. Greif, 11 Ohio App. 102. 

Pa.—In re Bayard’s Estate, 17 A. 2d 
361, 340 Pa. 488—In re Marstel- 
ler's Estate, 76 Pa.Super. 377. 
Wash.—Boardman v. Watrous, 35 
P.2d 1106, 178 Wash. 690—In re 
Dyer’s Estate, 297 P. 196, 197, 161 
Wash. 498, citing Corpus Juris. 

24 C.J. p 1029 note 6. 

property erroneously included 

Where deposit by testatrix of her 
money in her own name in trust for 
sister gave rise to absolute trust, 
fact that sister included deposit in 
her account as executrix gave tes¬ 
tatrix’ husband no right therein, in 
view of separation agreement.—In 
re McCann’s Estate, 281 N.Y.S. 445, 
155 Misc. 763. 

Redemption from tax sale 

The filing of final account by pub¬ 
lic administrator in charge of va- 
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laterally recited, but not directly adjudicated, 37 or 
as to matters not within the jurisdiction of the 
court. 38 The settlement is not conclusive as to as¬ 
sets not accounted for in such statement or received 
thereafter, but as to such assets the personal rep¬ 
resentative may be required to make a further set¬ 
tlement. 39 A final settlement does not satisfy or 
destroy debts of the estate except in so far as they 
have been paid. 40 

§ 906. - Effect on Pending Actions 

Recovery against the estate of a decedent will not 
be defeated by the personal representative's final set¬ 
tlement made pending the litigation. 

A final settlement of a personal representative 
made pending litigation against the estate is un¬ 


warranted and will not defeat a recovery; but the 
pending suit may proceed and judgment be ren¬ 
dered against the personal representative notwith¬ 
standing such settlement. 41 

§ 907. - Effect on Jurisdiction of Probate 

Court 

The Jurisdiction of the probate court ceases after the 
personal representative has made a final settlement and 
has resigned or been discharged and the administration 
has been closed. 

After the personal representative has made a 
final settlement and has resigned or been dis¬ 
charged, and the administration has been closed, 
the jurisdiction of the probate court ceases. 42 


cant succession of deceased insane 
person before expiration of year al¬ 
lowed for presentation of claims by 
possible heirs did not prevent such 
administrator from redeeming- dece¬ 
dent's realty from tax sale for suc¬ 
cession’s benefit and bringing man¬ 
damus proceeding against purchas¬ 
er and parish recorder of mortgages 
and register of conveyances to com¬ 
pel erasure of records of tax sale 
and inscription of subrogation for 
taxes m purchaser's favor.—State ex 
rel. Hickey's Succession v. Hickey, 
La.App., 1 So. 2d 415. 

Secret trust 

Decree of probate court, allowing 
account against decedent estate, does 
not prevent enforcement of plain¬ 
tiff's rights to reach property held 
under secret trust for benefit of 
heir.—Wilder v. Orcutt, 153 N.E 
332, 257 Mass. 100. 

Validity of mortgage 

Failure of building and loan as¬ 
sociation to oppose account of mort¬ 
gagor’s administrator or order ad¬ 
mitting mortgagor’s heirs into pos¬ 
session of mortgaged premises did 
not estop it from asserting validity 
of its mortgage as against conten¬ 
tion that it had perempted.—State 
ex rel. Hills, Inc., v. Recorder of 
Mortgages, 173 So. 139, 1S6 La. 661. 

Decree held not conclusive 

(1) As to construction of will. 
N.J.—Macy v. Mercantile Trust Co., 

59 A. 586, 68 N.J.Eq. 235. 

N.Y.—In re Voorhis' Estate, 15 1ST. 

Y.S.2d 333, 172 MIsc. 415. 

(2) As to establishing fully the 
rights and interests of all the per¬ 
sons in the property of the estate.— 
McGarry v. Mathis, 282 N.W. 786, 
22$ Iowa 37. 

(3) As to payment of debts and 
claims appearing on account.—Suc¬ 
cession of Marcour, La. App., 173 So. 
587. 

(4) As to source of payments 


made.—In re Herb's Estate, 296 N. 
Y.S. 491, 163 M sc. 441. 

(5) As to matters omitted from 
the account by fraud or accident. 
Iowa.—Murphy v. Hahn, 223 N.W. 

756, 208 Iowa 698. 

Tex.—Thomas v. Hawpe, 80 S.W. 
129, 35 Tex.Civ.App. 311. 

(6) Other matters.—In re John¬ 
son’s Estate, 12 N.E.2d 338, 293 Ill. 
App. 625—24 C.J. p 1029 note 6 [a]- 
[d]. 

37. Ala.—Pitts v. Howard, 94 So. 
495, 20S Ala. 3S0. 

Alaska.—National Surety Co. v. 

Matheson’s Estate, 7 Alaska 582. 
Iowa.—Flanagan v. Spalti, 2S2 N.W. 
347, 225 Iowa 1231. 

3a Cal.—In re Clary’s Estate, 264 
P. 242, 244, 203 Cal. 335, quoting 
Corpus Juris—In re Thurnell’s Es¬ 
tate. App., 19 P.2d 14. 

Mo.—Manley v. Ryan, App., 126 S. 
\V.2d 909—State ex rel. Lefholz v. 
McCracken, 95 S.W.2d 1239, 231 

Mo.App. 870. 

N.Y.—Tracy v. Danzinger, 291 N.Y. 

S. 113, 249 App.Div. 46. 

Tex.—Commander v. Bryan, Civ. 

App., 123 S.W.2d 1008. 

24 C.J. p 1030 note 7. 

39. Cal.—In re Clary's Estate, 264 
P. 242, 244, 203 Cal. 335, quoting 

Corpus Juris. 

Ind.—Storer v. Carney, 127 N.E. 790, 
73 Ind.App. 415. 

Mich.—Diel v. Diel, 298 N.W. 478, 
298 Mich. 127. 

Minn.—In re Daniel’s Estate, 294 N. 

W. 465, 208 Minn. 420. 

N.Y.—In re Seitz’ Estate, 267 N.Y. 
S. 488, 149 Misc. 526—In re Mc¬ 
Namara's Estate, 245 N.Y.S. 186, 
138 Misc. 526. 

Pa.—In re Marsteller's Estate, 76 
Pa. Super. 377. 

Wash.—In re Chellew's Estate, 221 
P. 3, 127 Wash. 382. 

24 C.J. p 1030 note 8. 

TTnadministered choses in action 
While choses in action remain in 

mo 


the hands of an executor unadmin¬ 
istered, his authority to administer 
them is not extinguished by a court 
order made on what purports to be 
the settlement of the final account. 
—Lindsley v. Ulrich, Ohio App., 34 
N.E.2d 305. 

Subsequent decree 

A finding that an administrator’s 
final account was settled on a cer¬ 
tain date does not preclude him 
from asserting, as an individual, er¬ 
ror in a subsequent decree so far as 
it affects his relation to the estate 
since such account was filed and set¬ 
tled.—In re Sullivan's Estate, 94 P. 
483, 48 Wash. 631, rehearing denied 
95 P. 71, 48 Wash. 631. 

Ricovery by heirs of debt due 

That the final account of admin¬ 
istrator did not list among effects 
of succession a debt due from de¬ 
fendants did not preclude deceased’s 
heirs from recovering such money 
where there had been a judgment 
putting the heirs in possession.— 
Vordenbaumen v. Gray, La.App., 189 
So. 342. 

40. Ala.—Warren v. Ellis, 150 So. 
484, 227 Ala. 497. 

41. La.—Succession of Ott, 162 So. 
642, 182 La. 850. 

24 C.J. p 1030 note 9. 

42. Md.—Blumenthal v. Moitz, 25 
A. 686, 76 Md. 564. 

Neb.—In re Frerichs' Estate, 233 N. 

W. 456, 120 Neb. 462. 

Vt.—Reed v. Hendee, 137 A. 329, 100 
Vt. 351. 

24 C.J. p 1031 note 10. 

“The jurisdiction of the court to 
administer the estate continues un¬ 
til the final report has been filed, 
approved, and the executors dis¬ 
charged."—Dillinger v. Steele, 222 
N.W. 564, 207 Iowa 20—In re McAl¬ 
lister’s Estate, 183 N.W. 596, 598, 
191 Iowa 906. 

Estoppel . 

Surviving partner bringing in for¬ 
mer administrator and treating him 
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However, a final settlement without a discharge 
does not divest such jurisdiction. 43 

§ 908 . - Collateral Attack 

An order or decree rendered on the final settlement 
of a personal representative cannot be collaterally at¬ 


§ 908 

tacked except in certain cases, as where the court was 
without jurisdiction or the order or decree was wholly 
void. 

An order or decree rendered on the final settle¬ 
ment of a personal representative is not subject to 
collateral attack, 44 except in certain cases, 45 as 


as such in suit by heirs for partner¬ 
ship accounting was not entitled to 
insist that administrative agency is 
functus officio after final account 
and decree of deceased's estate, al¬ 
though proper procedure would have 
been appointment of administrator 
de bonis non.—Mattson v. Wagstad, 
206 N.W. 865, 188 Wis. 566. 

In ISTew York, under statutes, if 
estate consists of any real property, 
jurisdiction of surrogate's court con¬ 
tinues for eighteen months, notwith¬ 
standing earlier judicial settlement, 
claimant may, after settlement of 
executor’s account, present claim 
and maintain suit within eighteen 
months’ period, and executor is em¬ 
powered to act during eighteen 
months’ period with reference to 
any matter not embraced in prior 
judicial settlement, where estate in¬ 
cludes real estate.—In re Finlayson’s 
Estate, 250 N.Y.S. 750, 140 Misc. 

140. 

43. Alaska.—National Surety Co. 
v. Matheson’s Estate, 7 Alaska 
582. 

Ind.—Fletcher v. Nicholson, 90 N. 

E. 910, 45 Ind.App. 375. 

Authority of representative as ter¬ 
minated by final settlement see 
supra § 78. 

Void judgment 

A judgment confirming an execu¬ 
tor’s settlement as final and dis¬ 
charging him before a sale of land 
and payment of the proceeds to a 
designated legatee, as directed in 
the will, is void, and hence does not 
render the power of sale impossible 
of execution, the probate court,in 
which the administration is still 
pending, being vested with jurisdic¬ 
tion to fill the vacancy by appoint¬ 
ing a suitable person designated as 
provided by the will or an adminis¬ 
trator de bonis non with the will 
annexed.—Wyatt v. Stillman Insti¬ 
tute, 260 S.W. 73, '303 Mo. 94. 
Appeal from order discharging re- 
signed administrator 
An appeal from county court’s or¬ 
der, discharging resigned permanent 
administrator of decedent’s estate 
from further liability, by filing affi¬ 
davit in lieu of bond for costs, nei¬ 
ther superseded nor suspended such 
order, but must be held to have 
challenged only county court's ac¬ 
tion in approving administrator’s 
final account and discharging him 
from liability, not validity of his 
resignation, and hence does not af¬ 
fect issue in certiorari proceeding 


to review and set aside order mak¬ 
ing appointment as to whether coun¬ 
ty and district courts had power and 
jurisdiction to appoint administrator 
de bonis non with will annexed.— 
Mellinger v. Nicholson, Tex.Civ.App., 
142 S.\V.2d 307, error dismissed, 

judgment correct. 

44. Ariz.—Hewins v. Weiler, 36 P. 
2d 79 9, 44 Ariz. 309—Latham v. 
McClenny, 285 P. 684, 36 Ariz. 337 
—Gibson v. Gordon, 246 P. 1036, 
30 Ariz. 310—Stapley v. Stapley, 
242 P. 1005, 29 Ariz. 487. 

Ark.—Roberts v. Miller, 291 S.W. 
814, 173 Ark. 38. 

Cal.—Lorber v. Tooley, App., 117 
P.2d 421—Perna v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'n, 
82 P.2d 605, 28 Gal.App.2d 372. 
Ga.—Clair v. Burke, 9 S.E.2d 119, 
62 Ga.App. 607. 

Ill.—Kerner v. Peterson, 12 N.E 2d 
8S4, 368 Ill. 59—Alcorn v. Alcorn, 
32 N.E.2d 982, 309 Ill.App. 267. 
Kan.—Ward v. Krhounek, 99 P.2d 
800, 151 Kan. 414. 

Ky.—Dees’ Adm’r v. Dees’ Ex’r, 61 
S.W.2d 301, 249 Ky. 650. 

Mass.—Wilbur v. Hallett, 26 N.E.2d 
322, 305 Mass. 554—Hemenway v. 
Harrigan, 191 N.E. 396, 287 Mass. 
149. 

Mich.—Glass v. Crossman, 286 N. 
W. 184. 289 Mich. 130—In re Tay¬ 
lor’s Estate, 260 N.W. 895, 271 

Mich. 404—Heap v. Heap, 242 N.W. 
252, 258 Mich. 250—Castle v. Cas¬ 
tle, 180 N.W. 434, 213 Mich. 9. 
Minn.—First Trust & Savings Bank 
v. U. S. Fidelity & Guaranty Co., 
194 N.W. 376, 156 Minn. 231. 

Mo.—Repetto v. Walton, 281 S.W. 
411, 313 Mo. 1S2—Lynch v. Jones, 
247 S.W. 123—State ex rel. and to 
Use of Bearden v. American Sure¬ 
ty Co. of New York, 104 S.W.2d 
755, 231 Mo. App. 491—Hewitt v. 

Duncan’s Estate, 43 S.W. 2d S7, 
226 Mo.App. 254. 

Neb.—In re Kothe’s Estate, 270 N. 

W. 120, 131 Neb. 785. 

N.J.—Van Buren v. Plainfield Trust 
Co., 22 A.2d 189, 130 N.J.Eq. 244. 
Ohio.—In re Throckmorton’s Estate, 
App., 36 N.E.2d 792—Schmidt v. 
Hicks, 162 N.E. 762, 28 Ohio App. 
413. 

Okl.—Mahoney v. McBirney, 84 P. 
2d 600, 184 Okl. 75. 

Or.—In re Anderson’s Estate, 71 P. 

2d 1013, 157 Or. 365. 

Pa.—Catanzaritti v. Bianco, 198 A. 

806, 131 Pa.Super. 207. 

Tex.—Mills v. Baird, Civ.App., 147 
S.W.2d 312, error refused—Cob- 

mi 


bel v. Crawford, Civ.App., 120 S. 

W.2d 1085. 

Wash.—Farley v. Davis, 116 P.2d 263 

—In re Larson’s Estate, 93 P.2d 

431, 200 Wash. 31S. 

Wis.—In re Penney’s Estate, 274 N. 

W. 247, 225 Wis. 455. 

24 C.J. p 1031 note 12. 

45. rrand 

(1) Final decree of probate court, 
allowing accounts of personal rep¬ 
resentative cannot be attacked col¬ 
laterally, even if brought about by 
fraud.—Wilder v. Orcutt, 153 N.E. 
332, 257 Mass. 100—24 C.J. p 1031 
note 12 [a]. 

(2) However, it has been stated 
that the decree is not open to col¬ 
lateral attack except for fraud.— 
Fidelity & Deposit Co. of Maryland, 
278 N.W. 478, 134 Neb. 240. 

(3) In a suit by a claimant 
against distributees and an admin¬ 
istrator of an estate, brought after 
order settling the final account and 
the decree of distribution became 
final, extrinsic fraud must be al¬ 
leged and proved; and, where an ad¬ 
ministrator and his attorney agreed 
to give claimant special notice of 
final settlement, failure to keep the 
promise does not make it fraudu¬ 
lent, unless the promise was made 
without intention to perform, and 
hence such failure does not give 
claimant an action against the ad¬ 
ministrator and distributees, based 
on “extrinsic fraud,” such fraud be¬ 
ing actual fraud, such that there is 
on the part of the person charge¬ 
able with it the malus animus, the 
mala mens putting itself in motion 
and acting in order to take an un¬ 
due advantage of some other person 
for the purpose of actually and 
knowingly defrauding him. In such 
case claimant’s knowledge of the 
administrator’s death and the pre¬ 
sumed knowledge of the termina¬ 
tion of the authority of the attorney 
prevents her relying on their prom¬ 
ises in a suit against a subsequent 
administrator and distributees for 
her claim on the ground of fraud 
in not being notified of the final set¬ 
tlement in time to present her claim. 
Moreover, failure by an administra¬ 
tor to include plaintiff’s claim in a 
final account, and representation to 
the court that all claims had been 
paid, was not such extrinsic fraud 
as to afford ground for an action 
against a subsequent administrator 
and the distributees to impress a 
lien on the property distributed.— 
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where the court acted without jurisdiction 46 or the 
order or decree was wholly void* 47 as where it was 
of a character such as the court had no power to 
make under any circumstances. 48 

§ 909. Ex Parte Settlements 

Ex parte settlements of accounts by personal repre¬ 
sentatives are prima facie r but not conclusive, evidence 
of their correctness, and the burden of proving error or 
impropriety rests on the one who seeks to impeach the 
correctness of the settlement. 

The general rule, which is established by express 
statute in some jurisdictions, is that ex parte set¬ 
tlements of accounts by executors or administrators 
are prima facie evidence of their correctness but 
are not conclusive. 49 Such settlement may have 
the force and effect of a stated account. 50 The 
fact that it appears from an ex parte settlement 
of an executor’s accounts that he paid certain debts 
out of their order of priority does not raise the 
presumption of payment of all other debts having 
priority over those paid. 51 A bill to surcharge and 
falsify such a settlement must specify wherein it 
is erroneous, 52 and the burden of proving error or 


improprietv rests on the one who seeks to impeach 
the correctness of the settlement. 53 

The right to attack such a settlement may be lost 
by a delay for such a length of time and under 
such circumstances as to constitute laches. 54 

§ 910. -Annual or Partial Settlements 

In the absence of statute, annual or partial settle¬ 
ments of personal representatives usually are not con¬ 
clusive but are only prima facie evidence of the cor¬ 
rectness of the account, although the usual rule as to 
adjudications by the courts applies as to matters con¬ 
tested and adjudicated or where notice is given and no 
objections are presented. 

Annual or partial settlements of personal repre¬ 
sentatives, when made ex parte, as they usually are, 
have not, like final settlements, the force and ef¬ 
fect of judgments and so are not conclusive, but 
are only prima facie evidence Gf the correctness of 
the account stated, 55 the burden of overcoming 
their presumption being, however, on the party im¬ 
peaching such a settlement. 56 Indeed such settle¬ 
ments have been denied any recognition at all as 
evidence, 57 at least when not made in conformity 


Benning v. Nevis, 204 P. 866, 56 Cal. 
App. 192. 

(4) Where agreement between in¬ 
terested parties that stock belong¬ 
ing to estate should be distributed 
to executor as trustee to be held for 
benefit of minor beneficiaries in lieu 
of cash bequests of will was pre¬ 
sented to probate court for its ap¬ 
proval and was incorporated into 
decree of distribution, alleged fraud, 
if any, m procuring agreement was 
within issues of its fairness and 
advisability of approval of agree¬ 
ment by probate court, and consti¬ 
tuted “intrinsic/* in contradistinc¬ 
tion to “extrinsic,” fraud, so that 
order was conclusive.—Carr v. Bank 
of America Nat. Trust & Savings 
Ass’n, 79 P.2d 1096, 11 Cal.2d 366, 
116 A.L.R. 1282. 

(5) Direct attack based on fraud 
see infra § 914. 

ISTotlce of proceedings to serttle ac¬ 
count can be impeached only for 
fraud or mistake.—Smith v. Fidelity 
& Deposit Co. of Maryland, 19 P.2d 
1018, 130 Cal.App. 45. 

40. Ariz.—In re Sullivan*s Estate, 
78 P.2d 132, 51 Ajiz. 483—Hewins 
v. Weiler, 36 P.2d 799, 44 Ariz. 
309. 

24 C.J. p 1031 note 13. 

47. Tex.—Anderson v. Armstrong, 
120 S.W.2d 444, 132 Tex. 122, re¬ 
versing Armstrong v. Anderson, 
Com.App., 91 S.W. 2d 775, rehear¬ 
ing denied Anderson v. Armstrong, 
132 S.W.2d 393, 132 Tex. 122. 
Judgment held not void 
Tex.—Eoewenstein v. Watts, Civ. 


App., 119 S,W.2d 176, affirmed 137 
S.W.2d 2, 13 4 Tex. 660, 128 A.L.R. 
910. 

48. Tex.—Trammel v. Philleo, 33 
Tex. 395. 

24 C.J. p 1031 note 14. 

48. Va.—Young v. Bowen, 108 S.E. 

866, 131 Va. 401. 

24 C.J. p 1031 note 15. 

Conclusiveness of annual or partial 
settlements made ex parte see in¬ 
fra § 910. 

Interlocutory orders without no¬ 
tice during settlement of estate are 
merely prima facie correct.—In re 
Durey's Estate, 245 N.W. 236, 215 
Iowa 257. 

50. Tenn.—Turney v. Williams, 7 
Yerg. 172. 

51. Va.—Smith v. Moore, 46 S.E. 
326, 102 Va. 260. 

52. Va.—Young v. Bowen, 108 S.E. 
866, 131 Va. 401. 

24 C.J. p 1032 note 18. 

53. Va.—Young v. Bowen, supra. 

24 C.J. p 1032 note 19. 

54. W.Va.—Bland v. Stewart, 14 S. 
E. 215, 35 W.Va. 518. 

55. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305--Mann v. Rud¬ 
der, 144 So. 13, 225 Ala. 540. 

Cal.—In re Phelps* Estate, 272 P. 

296, 205 Cal. 619. P 
Conn.—Beattie v. Hewitt, 159 A 890, 
114 Conn. 689. 

Hawaii.—In re Estate of Baker, 34 
Hawaii 263. 

Ky.—McBride v. McBride, 90 S.W. 
2d 736, 262 Ky. 452—Abney v. 
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Pearson, 74 S.W.2d 465, 255 Ky. 
394. 

Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken, 95 S.W.2d 1239, 231 Mo. 
App. 870. 

Mont.—In re Bradfield’s Estate, 221 
P. 531, 534, 69 Mont. 247, citing 

Corpus Juris. 

Ohio.—U. S. Fidelity & Guaranty Co. 
of Baltimore, Md. v. Wood, 172 N. 
E. 383, 35 Ohio App. 224. 

Tex.—Anderson v. Armstrong, 120 
S.W.2d 444, 132 Tex. 122, reversing 
Armstrong v. Anderson, Com.App., 
91 S.W. 2d 775, rehearing denied 
Anderson v. Armstrong, 132 S.W. 
2d 393, 132 Tex. 122—Cartledge 

v. Billalba, Civ. App., 154 S.W. 2d 
219, error refused. 

Va. 5 —Counts v. Counts, 181 S.E. 437, 
165 Va. 61. 

Wash.—In re Krueger's Estate, 119 
P.2d 312, 320, quoting Corpus Ju¬ 
ris. 

24 C.J. p 1032 note 21. 

Presumption of proper proof 

Orders of probate court approv¬ 
ing executor’s annual account will be 
presumed to have been made on prop¬ 
er proof.—In re Rider's Estate, 251 P. 
805, 199 Cal. 742. 

56. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

Wash.—In re Krueger's Estate, 419 
P.2d 312, -320, quoting Corpus Ju¬ 
ris. 

24 C.J. p 1033 note 22. 

57. Wash.—In re Krueger's Estate, 
supra, quoting Corpus Juris. 

34 C.J. p 10‘33.note-23. 
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with the statutes. 58 Such settlements have also 
been held open to collateral attack. 59 On the oth¬ 
er hand, under some statutes, such settlements are 
conclusive 60 if they are not objected to within a 
certain time. 61 The courts are slow to upset honest 
settlements made many years before. 62 

As to any matters contested and adjudicated on 
such settlements, the usual rule as to adjudications 
by the courts applies, and the parties contesting are 


concluded, 63 and the same rule applies when notice 
of the settlement is given and no objections are pre¬ 
sented. 64 However, an order settling an annual 
account over certain objections to expenditures is 
not res judicata of the right on a subsequent annual 
account to challenge similar expenditures subse¬ 
quently made, 65 and even though an order approv¬ 
ing a first account current is conclusive, later ac¬ 
counts may be surcharged for fraudulent conver¬ 
sion of the estate at a time prior to approval of the 


58. Ala.—Jones v. Jones, 42 Ala. 
218. 

59. Mo.—West v. West, 75 Mo. 204. 
However, it has been stated that, 

in an independent action brought 
in - the district court against an ad¬ 
ministrator to recover funds divert¬ 
ed from estate, a valid order of the 
probate court approving an annual 
account of the administrator usual¬ 
ly cannot be attacked.—Anderson v. 
Armstrong, 120 S.W.2d 444, 132 Tex. 
122, reversing Armstrong v. Ander¬ 
son, Com.App., 91 S.W.2d 775, re¬ 
hearing denied Anderson v. Arm¬ 
strong, 132 S.W.2d 393, 132 Tex. 122. 
Matters subject to collateral attack 
Ariz.—In re Sullivan’s Estate, 78 P. 
2d 132, 51 Ariz. 483. 

60. Mont.—In re McLure’s Estate, 
3 P.2d 1056, 90 Mont. 502. 

N.J.—Beam v. Paterson Safe De¬ 
posit & Trust Co., 126 A. 25, 96 
N.J.Eq. 141, affirmed 132 A. 921, 
99 N.J.Eq. 427. 

N.Y.—In re Schroder’s Will, 29 N.Y. 
S.2d 754, 176 Misc. 1024—In re 
Clarke’s Estate, 26 N.Y.S.2d 948, 
176 Misc. 187—In re Farrell’s Es¬ 
tate, 272 N.Y.S. 852, 152 Misc. 118 
—In re Connor’s Estate, 239 N.Y. 
S. 360, 135 Misc. 421—In re Dela- 
field’s Will, 6 N.Y.S.2d 585. 

Pa.—In re Brown’s Estate, 21 A.2d 
898, 343 Pa. 19—In re Forsyth’s 
Estate, 6 A.2d 817, 335 Pa. 281. 
Statute relating to final accounts 
The statutes, providing that de¬ 
cree on final account of executor 
shall be conclusive except as to as¬ 
sets which may come into his hands 
thereafter unless fraud or mistake 
in the account is proved to the sat¬ 
isfaction of the court, are applicable 
to intermediate, as well as to final, 
accounts of executors.—Van Buren 
v. Plainfield Trust Co., 22 A.2d 189, 
130 N.J.Eq. 244—Melosh v. Melosh, 
6 A.2d 472, 125 N.J.Eq. 486. 

General statutes dealing with ac¬ 
counts of an executor or administra¬ 
tor apply to annual, as well as to 
final, accounts.—In re . Travis’ Es¬ 
tate, 97 P.2d 50, 186 Okl. 223. 

Bad faith 

Under statute the allowance of 
executor’s annual account after sale 
of land is not conclusive, where bad 
faith of executor and loss resulting 


were then unknown.—In re Rahn’s 
Estate, 216 N.W. 378, 241 Mich. 29. 

Conclusiveness on persons without 
notice 

Where ultimate remaindermen had 
not waived notice of or appeared at 
prior accountings of executor and 
trustee, they were not bound by 
prior decrees of settlement.—In re 
Blodgett's Will, 294 N.Y.S. 358, 250 
App.Div. 324. 

61. Cal.—In re Rider’s Estate, 251 
P. 805, 199 Cal. 742—Mitchell v. 
Bagot, App., 119 P.2d 758—In re 
Olcese’s Estate, 36 P.2d 215, 1 Cal. 
App.2d 72. 

24 C.J. p 1033 note 26. 

Failure to appeal 

Cal.—In re Meyer’s Estate, 53 P.2d 
984, 11 Cal.App.2d 409—In re Bar- 
reiro’s Estate, 13 P.2d 1017, 125 
Cal. App. 153. 

Minn.—Melstrom v. Terry, 212 N. 

W. 902, 170 Minn. 338. 

N.J.—Van Buren v. Plainfield Trust 
Co., 22 A.2d 189, 130 N.J.Eq. 244. 

62. Va.—Counts v. Counts, 181 S.E. 
437, 165 Va. 61. 

63. Cal.—In re Barreiro’s Estate, 
14 P.2d 786, 125 Cal.App. 752. 

Kan.—In re Baker’s Estate, 187 P. 
870, 106 Kan. 326, rehearing de¬ 
nied 187 P. 1119, 106 Kan. 326. 
La.—Succession of Faust, 179 So. 
583, 189 La. 417. 

Mass.—Rowell v. Milliken, 165 N. 

E. 422, 226 Mass. 448. 

Minn.—Browning v. Eiken, 249 N. 

W. 573, 189 Minn. 375. 

N.Y.—In re Bloomingdale’s Estate, 
14 N.Y.S.2d 845, 172 Misc. 218. 
Wash.—In re Krueger’s Estate, 119 
P.2d 312, 320, quoting Corpus Ju¬ 
ris. 

2-4 C.J. p 1033 note 27. 

Conclusiveness of adjudication of 
fact or question generally see 
the C.J.S. title Judgments §§ 686- 
736, also 34 C.J. p 869 note 55 et 
seq. 

64. Cal.—In re Thurnell’s Estate, 
App., 19 P.2d 14. 

La.—Succession of Faust, 179 So. 
583, 189 La. 417. 

Mich.—MacKenzie v. Union Guard¬ 
ian Trust Co., 247 N.W. 914, 262 
Mich. 563. 

N.Y.—In re Baker’s Estate, 292 N. 
Y.S. 122, 249 App.Div. 265. 
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Wash.—In re Krueger’s Estate, 119 
P.2d 312, 320, quoting Corpus Ju¬ 
ris. 

24 C.J. p 1033 note 28. 

Matters concluded 

(1) Judgment homologating ex¬ 
ecutor’s provisional account is con¬ 
clusive against legatees and credi¬ 
tors of estate as to validity of 
claims against estate appearing on 
the account but not as to the fact 
of payment by executor.—Succes¬ 
sion of Spyker, La.App., 159 So. 347. 

(2) Heir who, on objections to re¬ 
ports, failed to complain of execu¬ 
tor's collecting rents, could not sub¬ 
sequently, in action against execu¬ 
tor for recovery of such rents, as¬ 
sert his want of authority.—Life v. 
Stricler, 156 N.E. 575, 87 Ind.App. 
281. 

Parties 

Legatee was party to judgment 
homologating executor’s provisional 
account which provided for payment 
of taxes, due before deceased’s death, 
on immovable property devised to 
legatee, and could raise plea of res 
judicata in defense of action by ex¬ 
ecutor's successor against legatee 
to recover taxes paid.—Succession 
of Spyker, La-App., 159 So. 347. 
Express waiver 

Executors were not entitled to ad¬ 
ditional commissions and attorney’s 
fees, in view of lump settlement 
made on previous report and express 
waiver of additional attorney’s fees. 
—Nelson v. Atkins, 109 So. 166, 215 
Ala. 76. 

Waiver of lack of notice 

Where lack of notice of hearing 
of administrators' first annual ac¬ 
count was waived after order ap¬ 
proving , such account had become 
final and before objections were filed 
to special account reporting pay¬ 
ment pursuant to order approving 
first annual account, but right to 
object to special account was re¬ 
served, on appeal from order ap¬ 
proving special account no attack 
could be made on order approving 
first annua] account for lack of no¬ 
tice.—In re Olcese's Estate, 36 P.2d 
215, 1 Cal.App.2d 72. 

65. Cal.—In re Mailhebuau’s Es¬ 
tate, 22 P.2d l 514, 218 Cal. 202- 
In re Shannon’s Estate, 110 P.2d 
, 1017, 43 .Cal,App.2d 425. 
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first account 66 or for negligence in holding securi¬ 
ties prior to the date of the decree entered on the 
first account. 67 An improper allowance of com¬ 
missions by the auditing judge in one account, 
where no objection was made, will not prevent a 
disallowance of similar commissions on a subse¬ 
quent accounting where exception thereto is tak¬ 
en. 68 It does not follow from the fact that an or¬ 
der is res judicata as to one creditor of the es¬ 
tate that the order is final as to another creditor 
who did not have his day in court. 69 

As against the representative and in favor of the 
estate an ex parte partial settlement has been re¬ 
garded as conclusive except in cases of errors aris¬ 
ing from oversight, mistake, or miscalculation, 70 
although there is also authority for the contrary 
view ; 71 and it has been held that the statement of 
an account in the court of probate is not an admis¬ 
sion that the balance shown by it is actually in 
hand, 72 although it raises a presumption to that ef¬ 
fect. 73 

Effect as starting limitations. A decree settling 


the accounts of the executors except that they ■were 
ordered to retain a certain sum with which to pay 
any judgment which a person claiming a legacy 
might obtain against them was a “judicial settle¬ 
ment,” the effect of which was to start limita¬ 
tions running against claimant of the legacy, who 
was a party to the accounting proceeding. 74 

As to items not included in an annual or partial 
settlement, it can have no effect whatever. 75 

§ 911. Settlement on Resignation, Removal, 
or Death 

A settlement made by a personal representative who 
resigns or is removed while the estate remains unset¬ 
tled is not a final settlement of the estate but is merely 
the final, settlement of the outgoing representative, whfch 
is conclusive until set aside in some direct proceeding. 

A settlement made by a personal representative 
who resigns his trust or is removed while the estate 
remains unsettled is not a final settlement of the 
estate, 76 but is to be regarded as the final settle¬ 
ment of the outgoing representative. 77 It fixes his 
rights and liabilities, 78 and binds all persons inter- 


66. Cal.—Landis v. Grimes, 100 P. 
2d 1089, 38 Cal.App.2d 324. 

67. N.Y.—In re Merz’ Estate, 4 N. 
E.2d 429, 272 N.Y. 524, affirming 
285 N.Y.S. S55, 24S App.Div. 889, 
appeal dismissed In re Union 
Trust Co. of Jamestown, 2 N.E. 
2d 676, 271 N.Y. 522. 

68. Fa.—Lennig’s Estate, 53 Pa. 
Super. 596. 

24 C.J. p 1034 note 33. 

69. Wash.—In re Krueger’s Estate, 
119 P.2d 312. 

70. Mich.—In re Finn’s Estate, 275 
N.W. 215, 2S1 Mich. 478. 

24 C.J. p 1033 note 29. 

Admissions in. executor's prelim¬ 
inary reports that bonds, stocks, and 
deposits were assets of estate sup¬ 
ported judgment against executor 
for assets named, although he 
claimed such assets in final report. 
—In re Manning’s Estate, 244 N.W. 
860 , 215 Iowa 746. 

71. N.C.—Medlin v. Simpson, 57 S. 
E. 24, 144 N.C. 397. 

24 C.J. p 1033 note 30. 

72. Ga.—Arendale v. Smith, 33 S.E. 
669, 107 Ga. 494. 

24 C.J. p 1034 note 31. 

73 . Mo. — Schooler v. Stark, 73 Mo. 
App. 301. 

74. N.Y.—Pattee v. Harper, 170 N. 
Y.S. 562, 183 App.Div. 88, affirmed 
121 N.E. 882, 224 N.Y. 706. 

24 C.J. p 1034 note 34. 

75. N.Y.—Megrue v. Megrue, 247 

N.Y.S. 95, 231 App.Div. 245—In re 
Bloomingdale's Estate, 14 N.Y.S. 
2d 845, 172 Misc. 218—In re 

Frame's Estate, 274 N.Y.S. 420, 


152 Misc. 475—In re Kent's Es¬ 
tate, 261 N.Y.S. 698, 146 Misc. 155, 
affirmed In re Kent’s Will, 284 N. 
Y.S. 976, 246 App.Div. 604—In re 
Trevor’s Will, 196 N.Y.S. 152, 119 
Misc. 277—In re Schaefer’s Estate, 
182 N.Y.S. 732, 112 Misc. 308. 

Pa.—In re Vogle's Estate, 96 Pa. 
Super. 510. 

Tex.—Morton’s Estate v. Ferguson, 
Civ.App., 45 S.W.2d 419, error re¬ 
fused. 

24 C.J. p 1034 note 35. 

Adjudication of interest of next of 
kin 

In absence of provision for dis¬ 
tribution in decree, proceedings by 
executrix for intermediate account¬ 
ing, wherein executrix filed schedule 
setting forth interest of next of 
kin, were not res judicata of claims 
of persons named.—In re Knapp’s 
Estate, 253 N.Y.S. 409, 141 Misc. 540. 

Claim not presented 

A widow without children, who, 
through mistake and inadvertence 
of herself and attorney in present¬ 
ing pleadings, did not assert, in her 
first settlement of her husband’s es¬ 
tate, claim for exemption as widow 
and money expended for a monument, 
is entitled, nevertheless, to present a 
claim and have it allowed out of 
moneys which she has collected as 
rents.—Rau v. Howe, 222 S.W. 1070, 
188 Ky. 524. 

Construction of will 

(1) Allowance of executor's an¬ 
nual account does not amount to 
construction of will.—MacKenzie v. 
Union Guardian Trust Co., 247 N. 
W. 914, 262 Mich. 563. 
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(2) Surrogate’s construction of 
will is conclusive respecting mat¬ 
ters to time of accounting, but, if 
construction was erroneous, correct 
construction may be made on sub¬ 
sequent accounting.—Megrue v. Me¬ 
grue, 247 N.Y.S. 95, 231 App.Div. 
245. 

Debt of heir to estate 

The ordinary routine settlements 
of the accounts of an executor or 
administrator from time to time, as 
required by the code of probate pro¬ 
cedure, do not adjudicate contro¬ 
verted questions between an heir 
of the estate and itself, as an in¬ 
debtedness of the heir to the estate, 
to entitle the representative to re¬ 
tain the distributive share of the 
heir until he pays the debt—In re 
Reiser's Estate, 195 P. 317, 57 Utah 
434. 

Interest 

Probate court's failure to require 
executors to account for interest at 
each settlement was not final so as 
to preclude action thereon on final 
settlement.—Enright v. Sedalia 
Trust Co., 20 S.W.2d 517, 323 Mo. 
1043. 

76. Ala.—McKeithen v. Rich, 86 So. 
377, 204 Ala. 588. 

24 C.J. p 1034 note 36. 

77. Ala.—Waller v. Ray, 48 Ala. 
468. 

Ohio.—State v. Moffitt, 33 Ohio Cir. 
Ct. 238. 

7a Conn.—Reiley v. Healey, 187 A. 

661, 122 Conn. 64. 

Liability for amount found due 
Under Code 1907 § 2694, an ad¬ 
ministrator who resigns or has been 
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ested as to the matters embraced in such settle¬ 
ment until it is set aside in some direct proceed¬ 
ing. 79 

A settlement by the personal representative of a 
deceased executor or administrator is for the pur¬ 
pose of ascertaining what the deceased represent¬ 
ative’s estate owes because of the trust left unset¬ 
tled, 80 and the decree is a claim against the de¬ 
ceased representative’s estate, 81 and gives no pref¬ 
erence over other debts of the deceased representa¬ 
tive. 82 The report of a deceased executor made 
by his administrator, who was also administrator 
of the estate of which the deceased was former ex¬ 
ecutor, is not binding on the executor’s estate. 83 


Legatees and distributees are bound by a settle¬ 
ment made in good faith and in the absence of 
fraud and collusion between the representative of 
a deceased representative and his corepresenta¬ 
tive, 84 or successor, 85 or between an outgoing rep¬ 
resentative and his successor, 86 although as to the 
successor such a settlement is to be regarded as 
prima facie evidence only. 87 

Settlement before appointment of successor . 
Since a retiring representative must make his set¬ 
tlement with his successor, no final settlement can 
be made by him until his successor is appointed, and 
-a purported final settlement made by him before 
such appointment will have the force of an annual 
settlement only. 88 


G. OPENING, VACATING, OR SETTING ASIDE SETTLEMENTS 


§ 912. In General 

Proceedings to modify, correct, or set aside the final 
settlement of a decedent's estate are available only as, 
and must be in accord with, the statutes governing the 
same. 

Proceedings to modify, open, or set aside the final 
settlement of a decedent’s estate are said to be an¬ 
alogous to similar proceedings for relief from a 
judgment in a civil cause. 89 

Where the statute provides an exclusive method 
for reopening or modifying a final account or set¬ 
tlement, such method must be followed. 90 So, if 
the statute provides a remedy only in specified in¬ 
stances, it is not available in cases not coming with¬ 
in its terms. 91 


§ 913. Jurisdiction 

a. Courts of equity 

b. Probate courts 

a. Courts of Equity 

Ordinarily if adequate ground therefor appears a 
court of equity may modify or set aside the final set¬ 
tlement. 

In accord with, and limited by, the general rules 
concerning equity jurisdiction in the administration 
of estates, as discussed in Equity § 61, if sufficient 
ground therefor appears, see infra § 914, a court of 
equity may open, modify, or set aside the final set¬ 
tlement of a personal representative of a decedent’s 
estate, 92 statute in some jurisdictions expressly pro- 


reraoved and his sureties are liable 
for the amount found due on settle¬ 
ment of decedent's estate.—Boyte 
v. Perkins, 99 So. 652, 211 Ala. 130. 

79- Ala.—Waller v. Ray, 48 Ala. 
468. 

24 C.J. p 1034 note 38. 

Duty of party with knowledge to 
participate 

Where widow, as administratrix 
cum testamento annexo of deceased 
husband's estate knew of pendency 
of accounting proceeding of former 
executor whom she had succeeded, 
the widow had a plain duty to par¬ 
ticipate as administratrix cum tes¬ 
tamento annexo notwithstanding the 
omission of a citation to her as 
such.—In re Sullivan's Estate, -34 
N.Y.S.2d 503, 264 App.Div. 65, re¬ 
versing 30 N.Y.S.2d 954, 177 Misc. 
570. 

80. Ala.—Boyte v. Perkins, 99 So. 
652, 211 Ala. 130. 

N.Y.—In re Gilbert's Estate, 262 N. 

Y.S. 357, 145 Misc. 901. 

24 C.J. p 1199 note 64 [a]. 


Representatives of deceased execu¬ 
tors and administrators: 

Generally see infra §§ 1048, 1049. 

Duty to account see supra § 831. 

81. Ala.—Boyte v. Perkins, 99 So. 

652, 211 Ala. 130. 

Decree against representative of de¬ 
ceased representative 

(1) A decree In probate court 
against the personal representative 
of a deceased administratrix for set¬ 
tlement of the former administration 
is a full and final adjudication of 
the fact and amount of liability of 
the deceased administratrix, conclu¬ 
sive on her personal representative, 
who is under a duty to pay it.— 
Cowan v. Perkins, 107 So. 66, 214 
Ala. 158. 

(2) Such a decree, revived against 
the administratrix de bonis non of 
the deceased administratrix, is a 
primary charge against the assets 
of the estate of the deceased admin¬ 
istratrix, if sufficient, and funds in 
the hands of the administratrix de 
bonis non are chargeable with such 
decree.—Cowan v. Perkins, supra. 
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82. Ala.—Boyte v. Perkins, 99 So. 
652, 211 Ala. 130. 

83. Iowa.—In re Clark's Estate, 212 
N.W. 481, 203 Iowa 22 4. 

84. Ga.—Douglass v. Murray, 63 Ga. 
369. 

85. Ga.—Austin v. Raiford, 68 Ga. 

201 . 

86. Ala.—Waring v. Lewis, 53 Ala. 
615. 

87. Ala.—Waring v. Lewis, 53 Ala. 
615. 

Ga.—Wright v. Clark, 89 S.E. 618, 
145 Ga. 534. 

88. Mo.—Emmons v. Gordon, 28 S. 
W. 863, 125 Mo. 636. 

89. Ind.—Emmerling v. James C. 
Curtis & Co., 5 N.E.2d 677, 103 
Ind.App. 139. 

Neb.—In re Josephson's Estate, 292 
N.W. 595, 138 Neb. 193. 

90. Mont.—Baker v. Hanson, 231 P. 
902, 72 Mont. 22. 

81. Cal.—In re England’s Estate, 5 
P.2d 428, 214 Cal. 298. 

92. Ark.—Kyle v. Ribelin, 65 S.W. 
I 2d 46, 188 Ark. 264. 
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Tiding therefor; 93 and in some jurisdictions, some¬ 
times by reason of statute, a proceeding in equity 
is the only method by which the final settlement 
may be assailed, or mistakes therein corrected. 94 
Such jurisdiction is not taken away or abridged by 
a statute conferring a like jurisdiction on probate 
courts, 1 * 5 or extinguished by anything short of a di¬ 
rect and positive prohibitory enactment. 96 

In some jurisdictions it has been held that, if an 
appeal from the order or decree of settlement is 
available and affords a complete and adequate rem¬ 
edy at law, equity cannot intervene to set the set¬ 
tlement aside. 97 In others, however, the availabil¬ 
ity of an appeal does not affect the jurisdiction of 
equity in such a suit. 98 

The power of the chancery court is limited to set¬ 
ting aside the settlement and ordering a new set¬ 
tlement in the probate court; it cannot assume the 


jurisdiction of the probate court and have the set¬ 
tlement made in its own forum." Where, however, 
the jurisdiction of the probate court has terminated, 
equity may, in order to afford complete relief after 
setting aside the settlement, require an accounting 
unless its usual chancery powers are curtailed by 
some peculiar limitation in the nature of the case. 1 

Surcharging and falsifying accounts . In some 
jurisdictions the final settlement may be questioned 
in equity by a bill or action to surcharge and falsi¬ 
fy, the same, 2 at least if no exceptions to the set¬ 
tlement have been filed in the probate court. 3 The 
venue of an action to surcharge and falsify must be 
laid in the county where the final settlement was 
had. 4 

b. Probate Courts 

The probate court generally has power to modify or 
set aside the final settlement in such court. 


Mich.—Burnham v. Kelley, 300 N.W. 
127, 299 Mich. 452. 

Mo.—Kiel v. Osterwald, App., 32 
SAY.2d 778. 

Or.—Weinke v. Majeske, 97 P.2d 179, 
163 Or. 483—Fitchard v. Hirsch- 
berg's Estate, 272 P. 906, 128 Or. 
317, rehearing denied 274 P. 505, 
12S Or. 317. 

24 C.J. p 1034 note 44. 

Limits on jurisdiction 

A court of equity cannot lift an 
estate out of the probate court and 
administer it, or even interfere to 
correct errors and irregularities, 
where actual fraud is not alleged 
and proved, but, if the facts alleged 
are such necessarily as to draw to 
the transactions an inference that 
equity alone can give relief, then 
equity's jurisdiction may be invoked. 
—Kilgo v. Garvin, 144 S.W. 2d 1067, 
201 Ark. 403. 

Xn absence of adequate remedy at 
law 

Ark.—Kilgo v. Garvin, supra—Han¬ 
kins v. Layne, 3 S.W. 821, 48 Ark. 
544. 

After expiration of probate court’s 
jurisdiction 

(1) Generally.—Barber v. Superior 
Court of California in and for San 
Diego County, 184 P. 952, 43 Cal. 
App. 221. 

(2) A suit in equity will not be 
entertained to correct frauds in un¬ 
confirmed settlements of an execu¬ 
tor's accounts; and, if an executor 
has settled his accounts several 
times, and another settlement is 
pending in the probate court, his 
failure to charge himself with cer¬ 
tain assets in any of the settlements 
cannot be the subject of an equita¬ 
ble suit.—Hankins v. Layne, % S.W. 
821, 48 Ark. 544. 

form of action 

An action against an executrix 


to have it adjudged that she holds 
money and other property which was 
the property of her deceased husband 
as the trustee of the plaintiff, and 
that the same be applied to the pay¬ 
ment of certain legacies, was held 
to be really an action to reopen the 
settlement of defendant’s account 
and charge her with property, which 
she was alleged fraudulently to have 
failed to return, and that the re¬ 
opening of the decree of distribution 
was but an incident.—Morgan v. 
Asher, 193 P. 288, 49 Cal.App. 172. 
Venue 

County where settlement was 
made.—Dees* Adm'r v. Dees’ Ex’r, 
61 S.W.2d 301, 249 Ky. 650. 

93. Iowa.—In re Nicholson's Estate, 
300 N.W. 332, 230 Iowa 1191—Hard¬ 
ing v. Troy, 252 N.W. 521, 217 
Iowa 775—Anderson v. Droge, 248 
N.W. 344, 216 Iowa 159—Murphy v. 
Hahn, 223 N.W. 756, 208 Iowa 698. 

Removal from probate court xlo ob¬ 
jection 

Bill to correct settlement of es¬ 
tate is not objectionable as seeking 
removal of administration from pro¬ 
bate to circuit court.—Young v. 
Wall, 110 So. 135, 215 Ala. 131. 

94. Iowa.—Phelps Mortg. Co. v. 
Thomas, 190 N.W. 399, 194 Iowa 
1078. 

Utah.—In re Brooks’ Estate, 30 P. 
2d 1065, 83 Utah 506. 

“The only procedure by which 
court of equity may inquire into the 
account is on bill to set aside orders 
for fraud."—Heap v. Heap, 242 N. 
W. 252, 255, 258 Mich. 250 

.95. Ga.—Morris v. Johnstone, 158 
S.E. 308, 172 Ga. 598. 

Mo.—Kiel v. Osterwald, App., 32 S, 
W.2d 778. 

24 C.J. p 1034 note 45. 

1116 


96. Mo.—Baldwin v. Dalton, 67 S.W 
599, 168 Mo. 20. 

24 C.J. p 1034 note 46. 

97. N.M.—First Nat. Bank v. Dun¬ 
bar, 258 P. 817, 32 N.M. 419. 

96. Mo.—Kiel v. Osterwald, App„ 
32 S.W.2d 778. 

99. Ark.—Hankins v. Layne, 3 S.W. 

821, 48 Ark. 544. 

24 C.J. p 1035 note 47. 

1. Cal.—Barber v. Superior Court 
of California in and for San Diego 
County, 184 P. 952, 43 Cal.App. 221. 

Or.—Weinke v. Majeske, 97 P.2d 179. 
163 Or. 483. 

Assertion of new claims 

Where, in an administratrix' suit 
in equity against a former adminis¬ 
trator of the estate, the decree of 
settlement and distribution is set 
aside for fraud, an accounting by 
the administrator may be made in 
such suit instead of in the probate 
court, although new claimants, not 
before the court, might assert claims, 
since the administratrix represents 
all possible claimants and is the only 
necessary plaintiff, and payment to 
plaintiff of the amount found due will 
protect the administrator.—Barber v. 
Superior Court of California in and 
for San Diego County, 184 P. 952, 43 
Cal.App. 221. 

2. Ky,—Dees’ Adm’r v. Dees’ Ex’r, 
61 S.W.2d 301, 249 Ky. 650—Harper 
v. Lamb, 261 S.W. 280, 202 Ky. 771. 

N.C.—Salisbury Morris Plan Co. v. 
McCanless, 136 S.E. 371, 193 N.C. 
200 . 

3 . Ky.—Rose v. Ratliff’s Adm’r, 36 
S.W.2d" 43, 237 Ky. 645—Harper v. 
Lamb, 261 S.W. 280, 202 Ky. 771. 

Appeal after filing exceptions to set¬ 
tlement see infra § 924. 

4. Ky.—Dees’ Adm'r v. Dees’ Ex’r, 
61 S.W.2d 301, 249 Ky. 650. 
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Generally, either by virtue of inherent jurisdic¬ 
tion or as a result of express statutory enactment, 
probate courts are held to have the same powers as 
courts of equity or other courts with respect to the 
modification, correction, vacation, or setting aside 
of a decree of final settlement. 5 It has sometimes 


been held that this power of the probate court to 
modify, open, or vacate its own decree exists dur¬ 
ing the term at which such decree was rendered, 6 
but, except for decrees which are absolutely void, 7 
not thereafter. 8 

Jurisdiction of probate courts over their orders 


5- Alaska.—National Surety Co. v. 

Matheson’s Estate, 7 Alaska 582. 
Cal.—In re Bouche’s Estate, 74 P.2d 
563, 24 Cal.App.2d 86. 

Colo.—Williams v. Hankins, 258 P. 
1114, 82 Cola. 251. 

Mass.—Beardsley v. Hall, 197 N.E. 

35, 291 Mass. 411, 99 A.L.R. 1129. 
Minn.—In re Simon's Estate, 246 N. 

W. 31, 187 Minn. 399. 

Mont.—State ex rel. Brophy v. Dis¬ 
trict Court of Second Judicial Dist., 
in and for Silver Bow County, 27 
P.2d 509, 95 Mont. 479. 

N.H.—Scammon v. Pearson, 113 A. 
771, 80 N.H. 122. 

N.Y.—In re Osnato's Will, 2 N.Y.S.2d 
836, 166 Misc. 618. 

Ohio.—In re Steltenpohl’s Estate, 5 
N.E.2d 954, 53 Ohio App. 541. 

S.D.—In re Paddock’s Estate, 299 
N.W. 865. 

Tex.—Bain v. Coats, Com.App., 244 
S.W. 130, reversing:, Civ.App., 228 
S.W. 571. 

Wis.—In re Walczak’s Estate, 257 
N.W. 589, 216 Wis. 465. 

24 C.J. p 1035 note 51. 

Proceeding’s direct, not collateral 
Or.—In re Anderson’s Estate, 71 P. 

2d 1013, 157 Or. 365. 

Proceedings in nature of equity suit 
Or.—In re Anderson’s Estate, supra. 
Statute effective at time of proceed¬ 
ings 

Probate court has jurisdiction to 
set aside order notwithstanding tes¬ 
tatrix died before effective date of 
statute.—In re Steltenpohl’s Estate, 
5 N.E.2d 954, 53 Ohio App. 541. 
Before closing of estate 
Or.—Weinke v. Majeske, 97 P.2d 179, 
163 Or. 483. 

Expiration of time for appeal imma¬ 
terial 

Minn.—In re Henry’s Estate, 292 N. 

W. 249, 207 Minn. 609. 

Failure to appeal immaterial 
Wash.—In re Johnston’s Estate, 181 
P. 209, 107 Wash. 25. 

Res judicata no bar 

The doctrine of “res judicata” 
could not be invoked as a bar since 
such an application is made in the 
original proceeding, and is not a 
contest involving the same issue be¬ 
tween the same parties in a differ¬ 
ent litigation.—In re Chadwick, 19 
N.Y.S.2d 214, 259 App.Div. 335, re¬ 
versing In re Fletcher’s Estate, 18 N. 
Y.S.2d 625, 173 Misc. 711. 

Date of order settling estate 

Administrator, asking for formal 
order approving final account and or¬ 


dering distribution in accordance 
with announcement made by court 
nearly four years before, could not 
complain of order granting new trial, 
on motion filed by heirs with refer¬ 
ence to date of such order as final 
one.—In re Downey’s Estate, 235 P. 
802, 134 Wash. 322. 

Preliminary disposition of grounds 
unnecessary 

Where interested party moved time¬ 
ly to set aside, for inadvertence, por¬ 
tion of final decree of settlement, 
question of inadvertence did not have 
to be disposed of before court had 
jurisdiction to hear motion on mer¬ 
its.—State ex rel. Brophy v. District 
Court of Second Judicial Dist., in and 
for Silver Bow County, 27 P.2d 509, 
95 Mont. 479. 

Successor surrogate 

N.Y.—In re Heuer’s Estate, 200 N.Y. 

S. 604, 206 App.Div. 162. 

Statutory bill of review 

(1) The Pennsylvania statute pro¬ 
vides for a rehearing on a bill of 
review to correct errors in the ac¬ 
counts after confirmation thereof, 
except in case where balance due 
has been paid. Fiduciaries Act of 
June 7, 1917, § 48, Pa.St.1920 § 8594, 
20 Purdon St. § 843. 

(2) Thereunder the orphans’ court 
has inherent power to grant re¬ 
view, which should be liberally exer¬ 
cised where no rights have changed 
in consequence of decree.—In re 
Turnbull’s Estate, 88 Pa.Super. 482. 

(3) Orphans’ court, in exercising 
discretion, could order opening of 
confirmation and grant review of ac¬ 
count.—In re Huff's Estate, 150 A. 
98, 300 Pa. 64. 

(4) Where the restatement results 
from a proceeding to compel payment 
of a sum awarded by the auditor, but 
in fact never received by the execu¬ 
trix because embezzled by her attor¬ 
ney, the court did not exceed its in¬ 
herent power in correcting it, and 
the widow’s personal petition was 
unnecessary.—In re Bender’s Estate, 
122 A. 283, 278 Pa. 199. 

(5) As regards creditor’s right to 
have adjudication in estate opened 
and reviewed to permit allowance of 
claim, payment to trustee constituted 
“distribution” in estate, within ex¬ 
ception and that trustee was one of 
executors did not alter legal effect 
of such payment.—In re Mack’s Es¬ 
tate, 169 A. 468, 111 Pa.Super. 20. 

(6) The exception is inapplicable 
1 under averment that amount was 
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never paid.—In re Huff’s Estate, su¬ 
pra—In re Turnbull’s Estate, supra. 

(7) Review is not to be substituted 
for an appeal where the question at 
issue has been raised, contested, and 
decided adversely.—In re Slagle's Es¬ 
tate, 7 A.2d 353, 335 Pa. 552. 

(8) Period for exception to ac¬ 
counts of executors and for appeal 
from decrees dismissing exceptions 
cannot be enlarged or renewed by 
petition for review.—In re Osterling’s 
Estate, 10 A.2d 17, 337 Pa. 225, certio¬ 
rari denied Osterling v. Common¬ 
wealth Trust Co. of Pittsburgh, 60 

5. Ct. 892, four cases, 309 U.S. 689, 84 
L.Ed. 1032. 

(9) Review of issue decided ad¬ 
versely to petitioner for review of 
executor’s account should not be 
granted unless facts were unknown. 
—In re Turnbull’s Estate, supra. 

(10) It has been held that the 
orphans' court may review and va¬ 
cate a decree confirming an account 
notwithstanding a decree of affirm¬ 
ance by the supreme court.—Young’s 
Appeal, 99 Pa. 74, 39 Deg.Int. 238, 
14 Lane.Bar 23. 

6. Mo.—State ex rel. Pargeon v. Me- 
Pike, App., 243 S.W. 278. 

24 C.J. p 1035 note 48. 

Setting aside dismissal of excep¬ 
tions 

Probate court could set aside dis¬ 
missal of exceptions to final settle¬ 
ment and reinstate such exceptions 
on docket during same term, such ac¬ 
tion having the effect of setting aside 
approval of final settlement.—In re 
Pillman Bros.’ Estate, 75 S.W.2d 582, 
335 Mo. 910. 

Courts without terms 

It has been asserted that, where 
courts of probate are open at all 
times and no terms thereof are pro¬ 
vided by law, they have not the pow¬ 
er of vacating their judgments dur¬ 
ing the terms at which they are ren¬ 
dered, like courts having regular 
terms.—Johnson v. Johnson, 26 Ohio 
St. 357—In re Koehnken, 25 Ohio 
Cir.Ct. 245—Kinsella v. De Camp, 15 
Ohio Cir.Ct. 494, 8 Ohio Cir.Dec. 352. 
Power limited to ninety days 
Mich.—In re Fletcher’s Estate, 251 
N.W. 311, 265 Mich. 234. 

7. Or.—In re Conant, 73 P. 1018, 43 
Or, 530. 

24 C.J. p 1035 note 50 [a]. 

8. Mich.—MacKenzie v. Union 

Guardian Trust Co., 247 N.W. 914, 
262 Mich. 563. 
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and judgments generally is considered in Courts 
309 c. 

§ 914. Grounds for Relief 

a. In general 

b. Fraud, accident, mistake, etc. 

c. Newly discovered evidence 

a. In General 

Sufficient ground must appear to Justify modifica¬ 
tion, correction, or vacation of the final settlement, and 


34 C.J.S. 

if the grounds are fixed by statute only such grounds as 
come within its terms will Justify action. 

To justify revision or reopening of the final set¬ 
tlement either in equity or in the probate court, 
there must be some substantial ground therefor 9 
which renders the settlement against conscience. 10 
Where statutes specify the grounds on which a 
final settlement will be opened, modified, or set 
aside, such grounds must be shown to be present 
to warrant such action by the court. 11 In some 
jurisdictions the final settlement may be assailed in 
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Or—In re Conant, 73 F. 1018, 43 Or. 
,730. 

1*1 C.J. p 1035 note 50. 

Application during* term 

(1) If the application is made 
within the term, the court may make 
its determination thereafter. 

Ill.—Pollock v. Cantlin, 253 Ill.App. 
229. 

Or.—In re Shepherd's Estate, 41 P. 
2d 444, 152 Or. 15, modified on oth¬ 
er grounds 49 P.2d 44S, 152 Or. 
15. 

(2) The court had authority to take 
such motion under consideration and 
pass on the same at such time after 
as court should be fully advised on 
the matter.—In re Shepherd's Estate, 
supra. 

9. Ind.—Hutchinson’s Estate v. Arnt, 
1 N.E.2d 585, 210 Ind. 509, 108 

A.Xj.R. 530, rehearing denied 4 N.E. 
2d 202, 210 Ind. 509, 108 A.L.R. 
530. 

N.H.—Scammon V. Pearson, 113 A. 
771, SO N.H. 122. 

N.J.—Bennett v. Piatt, 96 A. 482, 85 
N.J.Eq. 436. affirmed 96 A. 895, 
85 N.J.Eq. 602. 

N.Y.—In re Thompson’s Estate, 258 
N.Y.S. 847, 144 Mise. 790—In re 
Lautz’s Estate, 220 N.Y.S. 782, 128 
Misc. 710. 

Aid to collection of taxes 

Orphans* court was without juris¬ 
diction to set aside executor’s ac¬ 
counting as an aid to collection of 
taxes levied on personalty of dece¬ 
dent, since such court had no au¬ 
thority to compel payment of taxes 
levied.—In re Hazel tine's Estate, 187 
A. 177, 121 N.J.Eq. 4*9, affirming 182 
A. 357, 119 N.J.Eq. 308, reversing 177 
A. 908, 13 N.J.Misc. 152. 

.Existence of claim 

In order for claimant to be enti¬ 
tled to reopen an estate for admin¬ 
istration of his claim, he must show- 
legal excuse for failure to attempt 
*o secure the desired relief during 
the first administration, mere exist¬ 
ence of claim alone being no ground. 
—Holmes v. Patterson, 215 P. 1071, 
91 Ofcl. 163. 

.failure to advertise for creditors 
Failure of the representative prop¬ 
erly to advertise for creditors, as 
required by the statute, constitutes 


a ground for surcharging and falsi¬ 
fying the final settlement on behalf 
of a creditor affected thereby.—Sal¬ 
isbury Morris Plan Co. v. McCanless, 
136 S.E. 371, 193 N.C. 200. 

10. N.H.—Scammon v. Pearson, 113 
A. 771, SO N.H. 122. 

11. Iowa.—Baker v. Baker. 264 N.W. 

116, 220 Iowa 1216, 103 A.L R. 

995—Becker v. Becker Bros., 209 
N.W. 447, 202 Iowa 7. 

N.J.—In re Opitz* Estate, 17 A. 2d 
271, 128 N.J.Eq. 4S7. 

N.Y.—In re Gross’ Will, 31 N.Y.S. 
2d 479, 263 App.Div. 818—In re 
Roth's Estate, 9 N.Y.S.2d 432, 256 
App.Div. 181—In re Fletcher’s Es¬ 
tate, 18 N.Y.S.2d 625, 173 Mtsc. 711, 
reversed on other grounds In re 
Chadwick, 19 N.Y.S.2d 214, 259 App. 
Div. 335—In re Osnato's Will, 2 N. 
Y.S.Sd 836, 166 Misc. 618—In re 
Sielcken’s Estate, 293 N.Y.S. 721, 
162 Misc. 54—In re Morrison’s Es¬ 
tate, 289 N.Y.S. 1048, 160 Misc. 261 
—In re Gilford's Estate, 279 N. 
Y.S. 194, 155 Misc. 339, affirmed In 
re Gilford’s Will, 288 N.Y.S. 738, 
247 App.Div. 782—In re Seitz* Es¬ 
tate, 267 N.Y.S. 488, 149 Misc. 526 
—In re Illfelder’s Estate, 240 N. 
Y.S. 413, 136 Misc. 430, affirmed 
Illfelder’s Ex’rs, 249 N.Y.S. 903, 
232 App.Div. 740—In re Dautz’s Es¬ 
tate, 220 N.Y.S. 782, 128 Misc. 710- 
In re Morath's Estate, 211 N.Y.S. 
774, 125 Misc. 505. 

ND.—Bellingham State Bank of Bel¬ 
lingham v. McCormick, 215 N.W. 
152, 55 N.D. 700—In re Hafey’s Es¬ 
tate, 202 N.W. 138, 52 N.D. 262. 
Pa.—In re Crawford’s Estate, 182 A. 

252, 320 Pa. 444. 

24 C.J. p 1037 note 66. 

Assets coming to hand after decree 
N.J.—In re Opitz’ Estate, 17 A.2d 271, 
128 N.J.Eq. 487. 

Equities with applicant may jus¬ 
tify chancellor's interference with 
final settlement.—Anderson v. Droge, 
248 N.W. 344, 216 Iowa 159. 
Inadequate protection of infant 
Where infant was not adequately 
protected by special guardian in 
executors’ and testamentary trustees’ 
accounting proceedings in view of 
collusive division of guardian’s com¬ 
pensation between him and one of 
executors and trustees, and general 
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charges of fraud in administration of 
estate were made by infant's attor¬ 
ney, decrees should be reopened as 
against all executors and trustees, in 
so far as affecting interest of former 
infant, although on application for 
such reopening evidence of fraudu¬ 
lent acts or specific maladministra¬ 
tion of estate was not adduced.—In 
re Wechsler’s Estate, 273 N.Y.S. 968, 
152 Misc. 564. 

Notice of claim of representative 

Citation in proceeding to sell real¬ 
ty to pay decedent’s debts and for 
adjudication of administrator’s claim 
against estate, served on petitioner 
seeking to vacate decree allowing 
such claim, was held sufficient no¬ 
tice of administrator’s claim, al¬ 
though petitioner received no cita¬ 
tion for final judicial settlement, 
lack of notice therefor not constitut¬ 
ing ground for vacating settlement. 
—Griffin v. Griffin, 206 N.Y.S. 581, 
210 App.Div. 564. 

“Other sufficient cause” means, un¬ 
der the maxim, noscitur a sociis, 
grounds previously mentioned in the 
section.—In re Sielcken’s Estate, 293 
N.Y.S. 721, 162 Misc. 54. 

Petition for review 

(1) Under statute providing for pe¬ 
tition of review to correct errors in 
an account of an executor, review 
will be granted as of right only 
where there are errors of law appear¬ 
ing on face of record, new matter 
has arisen since confirmation of the 
account, or justice and equity require 
review and no person will suffer 
thereby.—In re Osterling’s Estate, 10 
A.2d 17, 337 Pa. 225, certiorari de¬ 
nied Osterling v. Commonwealth 
Trust Co. of Pittsburgh, 60 S.Ct. 892, 
four cases, 309 U.S. 689, 84 L.Ed. 
1032—In re Walbridge’s Estate, 171 
A. 580, 314 Pa. 250—In re Turnbull’s 
Estate, 88 Pa.Super. 482. 

(2) In the absence of the foregoing 
grounds, grant of review is within 
discretion of court.—In re Osterling’s 
Estate, supra—In re Walbridge’s Es¬ 
tate, supra—In re Mack's Estate, 19 
Fa.Dist. & Co. 1, affirmed 169 A. 468, 
111 Pa.Super. 20—In re Erb’s Estate, 
Pa., 34 Berks Co.L.J. 59. 

(3) Refusal to open and review ad¬ 
judication in estate to permit allow¬ 
ance of creditor’s claim originating a 
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equity only on the same grounds as other judg¬ 
ments. 12 

Failure to give notice cf settlement. That the 
accounts were settled in the absence of, and with¬ 
out notice to, a person adversely interested is some¬ 
times made a ground for opening the settlement. 13 
So, it has been held that failure of the represent¬ 
ative to give notice to known creditors of the es¬ 
tate renders the settlement void as to such credi¬ 
tors and constitutes a basis for setting aside the 
decree. 14 This is not so, however, if the creditor 
is not entitled to notice because of his failure to 
comply with the statutory requirements as to pres¬ 
entation of his claim. 15 


Wrong venue. That a decree of settlement was 
rendered in a district outside that in which the ad¬ 
ministration was pending has been held a ground 
for vacating it. 16 

b. Fraud, Accident, Mistake, Etc. 

Extrinsic fraud, accident, mistake, inadvertence, or 
excusable neglect are common grounds for attack on the 
final settlement. 

Apart from statute, and sometimes by reason of 
statute, the ground on which a court of equity or 
a court of probate will relieve against a final set¬ 
tlement ordinarily is fraud, accident, mistake, in¬ 
advertence, or excusable neglect, 17 if unmixed with 


year and ten months after decedent's 
death, and seven months after es¬ 
tate had been distributed held not 
error where all requirements as to 
notice in settlement of estate had 
been met.—In re Mack's Estate, 169 
A. 468, 111 Pa.Super. 20. 

(4) Subsequent accrual of contin¬ 
gent claim existing at time of ad¬ 
judication is not new matter.—In re 
Geiger's Estate, 19 Pa.Dist. & Co. 
427. 

(5) Questions adjudicated by the 
auditing judge are no basis for pe¬ 
tition to review.—Commonwealth, to 
Use of Carman v. Toebe, 173 A. 169, 
315 Pa. 218—In re Kane's Estate, 182 
A. 784, 121 Pa.Super. 117. 

(6) Possibility of different result 
if administrator's surety had ap¬ 
peared and objected furnished no rea¬ 
son for granting review of adminis¬ 
tration account for purpose of modi¬ 
fying award.—Commonwealth, to Use 
of Carman, v. Toebe, supra. 

(7) That administrator carried on 
business because he had agreed to 
buy out shares of his brothers and 
sisters and wished to have benefit 
of good will as going concern did not 
entitle administrator’s surety to have 
administration account opened and 
reviewed for purpose of modifying 
awards, since surety was liable for 
administrator’s default in such re¬ 
spect, and not the distributees.— 
Commonwealth, to Use of Carman v. 
Toebe, supra. 

12. Utah.—In re Brooks' Estate, 30 
P.2d 1065, 83 Utah 506. 

13. Iowa.— In re Holman's Estate, 
250 N.W. 498, 216 Iowa 1186, 93 
A.L.R. 1363. 

Sufficiency of notice 

(1) Posting of notice for applica¬ 
tion for executor's statutory fees was 
held not to bar nonresident residu¬ 
ary legatee from seeking to vacate 
order allowing executor's extraordi¬ 
nary fees, where required notice of 
settlement was not given.—State ex 
rel. Regis v. District Court of Second 


Judicial Dist., Silver Bow County, 
55 P.2d 1295, 102 Mont. 74. 

(2) In such case, recitation in 
judgment that “due and legal notice 
of the hearing has been given ac¬ 
cording to law" did not preclude con¬ 
sideration of alleged fraudulent al¬ 
lowance of extraordinary executor's 
fees.—State ex rel. Regis v. District 
Court of Second Judicial Dist., Silver 
Bow County, supra. 

Objection by representative 

The objection to a judgment 
against administrator who was re¬ 
quired to make final settlement to 
the heirs that certain heirs had not 
been served and had not had their 
day in court could not be invoked 
by the administrator.—Lewis v. 
Grovas, 9 S.E.2d 281, 62 Ga.App. 624. 

14. N.Y.—In re Snitkin's Estate, 271 
N.Y.S. 158, 151 Misc. 118—In re 
Glass’ Estate, 235 N.Y.S. 299, 134 
Misc. 291—In re Altman’s Estate, 
188 N.Y.S. 493, 115 Misc. 476. 

Pa.—In re Shugars' Estate, 167 A. 
567, 312 Pa. 472—In re Ford’s Es¬ 
tate, 16 Pa.Dist. & Co. 531. 

15. N.Y.—In re Snitkin’s Estate, 271 
N.Y.S. 158, 151 Misc. 118. 

N.D.—People's State Bank of Velva 
v. Thompson, 253 N.W. 742, 64 N. 
D. 472. 

Pa.—In re Timmins’ Estate, 13 A.2d 
7, 338 Pa. 475—In re Walbridge's 
Estate, 171 A. 580, 314 Pa. 250- 
In re Geiger’s Estate, 19 Pa.Dist. 
& Co. 427—In re Mack's Estate, 19 
Pa.Dist. & Co. 1, affirmed 169 A. 
468, 111 Pa.Super. 20—In re Bil- 
yeu’s Estate, 18 Pa.Dist. & Co. 
662. 

R.I.—Wright v. Roberts, 132 A. 875, 
47 R.I. 306. 

Presentation after adjudication 
Pa.—In re Walbridge’s Estate, 19 Pa. 
Dist. & Co. 3, affirmed 171 A. 580, 
314 Pa. 250. 

16. Proper procedure 

Where decree of settlement of final 
account was voidable because ren¬ 
dered outside district where admin¬ 
istration was pending, a decree sub¬ 
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sequently rendered within proper dis¬ 
trict settling accounts and awarding 
distribution should not have been a 
nunc pro tunc entry, but should have 
been preceded by hearing after va¬ 
cating first decree.—Barrett v. Whit¬ 
more, 226 P. 452, 31 Wyo. 301, re¬ 
hearing denied 228 P. 502, 32 Wyo. 1. 

17. Ala.—Smelley v. Haynes, 149 So^ 
97, 227 Ala. 44. 

Alaska.—National Surety Co. v. 
Matheson's Estate, 7 Alaska 582— 
In re Matheson's Estate, 7 Alaska 
322. 

Ariz.—In re Sullivan's Estate, 78 P.2d 
132, 51 Ariz. 483. 

Ark.—Wooten v. Penuel, 140 S.W.2d 
108, 200 Ark. 353. 

Cal.—Barber v. Superior Court of* 
California in and for San Diego 
County, 184 P. 952, 43 Cal.App. 
221 . 

Colo.—Williams v. Hankins, 258 P. 
1114, 82 Colo. 251. 

Ga.—Morris v. Johnstone, 158 S.E- 
308, 172 Ga. 598. 

Ill.—Pollock v. Cafttlin, 253 Ill.App. 
229. 

Iowa.—Baker v. Baker, 264 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 995— 
Becker v. Becker Bros., 209 N.W. 
447, 202 Iowa 7. 

Mass.—Beardsley v. Hall, 197 N.E. 

35, 291 Mass. 411, 99 A.L.R. 1129. 
Mich.—Burnham v. Kelley, 300 N. 
W. 127, 299 Mich. 452—Heap v. 

Heap, 242 N.W. 252, 258 Mich. 250. 
Minn.—In re Henry’s Estate, 292 N. 

W. 249, 207 Minn. 609. 

N.H.—Scammon v. Pearson, 113 A- 
771, 80 N.H. 122. 

N.J.—In re Ryan’s Estate, 22 A.2d 
348, 130 N.J.Eq. 380—In re Opitz' 
Estate, 17 A.2d 271, 128 N.J.Eq. 
487. 

N.Y.—In re Hopson's Will, 211 N.Y. 
S. 128, 213 App.Div. 395—In re 

Humpfner's Estate, 3 N.Y.S.2d 143, 
166 Misc. 672—In re Gilford’s Es¬ 
tate, 279 N.Y.S. 194, 155 Misc. 339, 
affirmed In re Gilford’s Will, 288 
N.Y.S. 738, 247 App.Div. 782—In. 
re Wechsler's Estate, 273 N.Y.S.. 
968, 152 Misc. 564. 
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acquiescence, fraud, or negligence on the part of | applicant. 1 * 


X D.—In re Hafey's Estate, 2*2 N.W. 
138, 52 N.D. 262. 

Ohio.—In re Shive’s Estate, 29 N.E. 
2d 565, 65 Ohio App. 1C7—In re 
Steltenpohl’s Estate. 5 N.E.2d 954, 
53 Ohio App. 541. 

Pa.—In re Battersby’s Estate, 55 
Montg.Co. 378. 

Tex.—Bain v. Coats, Com.App., 244 
S.W. 130, reversing. Civ.App., 228 
S.W. 571. 

24 C.J. p 1035 note 53. 

After statutory period 
Iowa.—In re Meinert's Estate, 213 
N.W. 938. 204 Iowa 355. 
Disqualification of judge has been 
held to be sufficient ground for an¬ 
nulment of approval of account, un¬ 
der statute permitting such action 
in case of mistake, inadvertence, sur¬ 
prise, or excusable neglect.—In re 
Grlvel's Estate, 2S0 P. 122, 20S Cal. 
77. 

Excusable neglect 

S.D.—In re Paddock's Estate, 299 N. 
W. 865. 

Failure to offer immaterial will 

Where decedent had made two 
wills, failure to offer one of them for 
probate was not imposition or fraud 
justifying vacation of decrees judi¬ 
cially settling accounts of executor, 
where the will not offered made no 
change in the disposition of the es¬ 
tate and residuary legatee seeking 
vacation of the decrees had acqui¬ 
esced in the omission to offer such 
will for probate.—In re Sielcken’s 
Estate, 293 N.Y.S. 721, 162 Misc. 54. 
Failure to present vouchers 

Refusal of court to reopen admin¬ 
istration of estate to allow executor 
to present vouchers showing payment 
of claims was erroneous.—In re Hur¬ 
ley’s Will, 213 N.W. 639, 193 Wis. 20. 
Improper credits 

Or.—Proebrick v. Lane, 76 P. 351, 45 
Or. 13, 106 Am.S.R. 634. 

24 C.J. p 1035 note 53 [c]. 
Inadvertence 

(1) As ground generally.—State ex 
rel. Brophy v. District Court in and 
for Silver Bow County, 27 P.2d 509, 
95 Mont. 479. 

(2) “Inadvertence” within meaning 
of statute means want of care, inat¬ 
tention, carelessness, negligence, or 
oversight.—State ex rel. Clark v. Dis¬ 
trict Court of Second Judicial Dis¬ 
trict in and for Silver Bow County, 
57 P.2d 809, 102 Mont. 227. 

Degal fraud 

Representative's incurring of ex¬ 
penditures with respect to property 
of decedent in another state is a 
legal fraud on rights of unpaid 
claimants.—Kyle v. Ribelin, 65 S. 
W.2d 46, 188 Ark. 264. 

Loss to estate to benefit of represen¬ 
tative 

Where check for payment of estate 


tax was tendered within time to se¬ 
cure discount and executor and at¬ 
torneys for estate, for own benefit, 
i through state employee caused check 
to be held until it was determined 
that state would accept mortgage 
certificates of company in which ex¬ 
ecutor and attorneys were interested 
to secure contingent taxes, notwith¬ 
standing that acceptable certificates 
were readily available and discount 
was jeopardized, decree settling ex¬ 
ecutor’s account would be opened to 
permit alleged impropriety m pur¬ 
chase of certificates to be shown.—In 
re Colton’s Estate, 18 N.Y.S.2d 766, 
173 Misc. 744. 

Material mistake essential 

N.Y.—In re Morrison’s Estate, 289 

N.Y.S. 1048, 160 Misc. 261. 

Mistake of fact 

(1) Generally.—In re Trusteeship 
of Wilson, 32 Ohio N.P..N.S., 497. 

(2) Executor was not entitled to 
amend final account by substituting 
five thousand dollars certificate of de¬ 
posit in bank reopening after stabili¬ 
zation proceedings in lieu of five 
thousand dollars of cash stated as 
on hand for distribution or to amend 
final order by substituting direction 
to turn over to trustee certificate of 
deposit instead of cash, on ground of 
mistake of fact, where certificate of 
deposit was convertible into cash at 
time of filing of final account and re¬ 
mained so for two months subse¬ 
quently until bank closing.—In re 
Davis’ Estate, 259 N.W. 853, 218 Wis. 
322. 

(S) A motion to set aside judgment 
of court of ordinary against admin¬ 
istrator on grounds that judgment 
was predicated on mistake of fact in 
calculation of interest to be paid by 
administrator and that judgment in¬ 
cluded m amount to be paid by ad¬ 
ministrator a sum which had not 
been paid to administrator by an heir 
who was indebted to the estate, was 
properly denied, since such grounds 
involved consideration of evidence 
which is not permissible on such a 
motion.—Lewis v. Grovas, 9 S.E.2d 
281, 62 Ga.App. 624. 

Moral fraud 

Ga.—Morris v. Johnstone, 158 S.E. 

308, 172 Ga. 598. 

Omission, of claims 

N.J.—De Lisle v. Reeves, 126 A. 35, 

96 N.J.Eq. 416, 1 N.J.Misc. 449. 

Secret agreement of representative 

Surrogate’s decree settling execu¬ 
tor’s accounts will be opened, where 
secret agreement between executors 
concerning assets of estate was not 
produced on final accounting.—In re 
Lautz’s Estate, 220 N.Y.S. 782, 128 
Misc. 710. j 


| Sole grounds 

Wis.—In re Penney’s Estate, 274 N. 

W. 247, 225 Wis. 455. 

Test of representative’s conduct 

The conduct of an executor in set¬ 
tling with minority stockholders 
making claims because of executor's 
sale of majority of stock of corpo¬ 
ration is to be tested in the light 
of existing circumstances and of the 
current exercise of honest judgment 
and not by subsequent events occur¬ 
ring years later.—In re Sielcken’s 
Estate, 293 N.Y S. 721, 162 Misc. 54. 
Grounds in action to surcharge and 

falsify 

Ky.—Dees’ Adm’r v. Dees’ Ex’r, 61 S. 

W.2d 301, 249 Ky. 650. 

18. N.H.—Scammon v. Pearson, 113 

A. 771, 80 N.H. 122. 

Ohio.—In re Koehnken, 27 Ohio Cir. 

Ct. 840. 

Consents and waivers 

(1) Beneficiaries of estate who ex¬ 
ecuted consents and waivers to decree 
settling executor-trustees' final ac¬ 
count are held to know only what 
they would have clearly seen if they 
had looked at the account.—In re 
Adler’s Estate, 299 N.Y.S. 542, 164 
Misc. 544. 

(2) Where executor-trustees’ ac¬ 
count was insufficiently informative, 
and erroneous and misleading in 
some respects, and was settled after 
beneficiaries executed consents and 
waivers without actual knowledge of 
matters represented by account, any 
infirmity or omission therein must be 
given full weight in fixing beneficia¬ 
ries' rights, notwithstanding validity 
of consents and waivers.—In re Ad¬ 
ler’s Estate, supra. 

Error of court 

Beneficiary cannot be charged with 
fault or neglect so as to defeat bill 
to correct settlement, where error 
was made by court.—Young v. Wall, 
110 So. 135, 215 Ala. 131. 

Estoppel 

Widow without knowledge of facts 
and deception in fiduciary relation¬ 
ship, was held not estopped to at¬ 
tack receipts and consent to allow¬ 
ance of account and discharge of ad¬ 
ministrators.—Heap v. Heap, 242 
N.W. 252, 258 Mich. 250. 

Fees for legal services 

Decrees judicially settling accounts 
of executor would not be vacated to 
permit contest as to fees paid third 
person for legal services where ap¬ 
plicant consented to the payment or 
had knowledge thereof.—In re Sielck¬ 
en’s Estate, 293 N.Y.S. 721, 162 Misc. 
54. 

Gross negligence not shown 

Failure of executors to discover, 
prior to distribution, that estate was 
liable for taxes arising by reason 
of profit having been realized on 
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Nature of the fraud, accident, or mistake . The 
fraud which will warrant setting aside a final set¬ 
tlement may be positive and actual, with wrongful 
intent, 19 but it need not be such, 20 for any improp¬ 
er act or concealment that operates as fraud and 
results in loss will be sufficient regardless of the 
motive. 21 

The fraud or mistake must relate to the procure¬ 
ment of the judgment, 22 and the matter complained 
of must be something extrinsic or collateral to the 


matter tried on the original hearing, and not a 
fraud or mistake in the very matter on which the 
judgment was entered or order made. 23 

A willful omission from the account or conceal¬ 
ment of assets constitutes a fraud for which a set¬ 
tlement may be set aside, 24 unless a proceeding to 
compel the representative to account for the omit¬ 
ted asset is available. 25 

Except as a statute provides otherwise, 26 a final 
settlement will not be interfered with on account of 


sale of securities, was not such der¬ 
eliction of duty as to amount to 
gross negligence, as respects wheth¬ 
er decree settling executors’ account 
could be reopened and distributees 
compelled to refund taxes.—In re 
Osnato’s Will, 2 N.Y.S.2d 836, 166 
Misc. 618. 

Ignorance of omitted asset 

Residuary legatees who entered 
into settlement with executor’s ex¬ 
ecutrices omitting mention of note 
belonging to testatrix’ estate were 
held entitled, within ten years, to 
bring action to recover from ex¬ 
ecutor's estate, by surcharging set¬ 
tlement, proceeds of note collected 
by executor, since residuary legatees 
could not have discovered note by 
proper diligence.—Godbey v. Milli- 
ken, 75 S.W.2d 345, 255 Ky. 788. 
Improper set-off 

Where decree on settlement of ex¬ 
ecutor’s account sets off against leg¬ 
atee amount of legatee’s note to tes¬ 
tator, barred by limitations, legatee 
may have decree modified.—In re 
Flint's Will, 193 N.Y.S. 319, 118 

Misc. 354. 

Mistake or negligence of applicant 

(1) Where the allowance of com¬ 
mission to an administrator on ap¬ 
proval of his final settlement was 
induced by the negligence of plain¬ 
tiff, there was no mistake or fraud 
entitling him to equitable relief.— 
Einstein v, Strother, Mo.App., 182 
S.W. 122. 

(2) Equity will not relieve against 
a mistake which complainant was in¬ 
strumental in causing, or which oc¬ 
curred by reason of his negligence. 
—Griffith v. Vertner, 6 Miss. 736. 

19. Mo.—Clyce v. Anderson, 49 Mo. 

37 . 

20. Mo.—Mueller v. Grunker, 123 S. 

W. 469, 145 Mo.App. 611. 

21. Mo.—Clyce v. Anderson, 49 Mo. 

37—Mueller v. Grunker, 123 S.W. 

469, 145 Mo.App. 611. 

Constructive fraud insufficient 

Decedent's executor and surviving 
partner failing to inform distribu¬ 
tees as to value of partnership as¬ 
sets was held not chargeable with 
fraud so as to entitle distributees 
to have decree confirming executor’s 

34 C.J.S.—71 


final account opened, over five years 
after confirmation and after execu¬ 
tor’s death, where no information 
regarding assets was requested, and 
attorney advised executor that dis¬ 
tributees were entitled only to 
amount fixed in partnership agree¬ 
ment.—In re Daub’s Estate, 169 A. 
379, 313 Pa. 35. 

Matters of judicial record 

Concealment of matters of judicial 
record, of which representative is 
not shown to have had any more 
knowledge than the other interested 
parties, cannot be urged as fraud. 
—Vuillemont v. Gonsulin, 134 So. 
419, 17 La.App. 661. 

22. Ariz.—In re Sullivan’s Estate, 
78 P.2d 483, 51 Ariz. 483. 

24 C.J. p 1036 note 57. 

23. Ariz.—In re Sullivan’s Estate, 
supra—Latham v. McClenny, 285 
P. 684, 36 Ariz. 337. 

Cal.—Crow v. Madsen, App., Ill P. 
2d 7, rehearing granted on stip¬ 
ulation 111 P.2d 663—Perna v. 
Bank of America Nat. Trust & 
Savings Ass’n, 82 P.2d 605, 28 Cal. 
App.2d 372—Ringwalt v. Bank of 
America Nat. Trust & Savings 
Ass’n, 45 P.2d 967, 3 Cal.App.2d 
680—Morgan v. Asher, 193 P. 288, 
49 Cal.App. 172. 

Iowa.—In re Holman’s Estate, 250 
N.W. 498, 216 Iowa 1186, 93 A. 
L.R. 1363—Murphy v. Hahn, 223 
N.W. 756, 208 Iowa 698—In re 

Meinert’s Estate, 213 N.W. 938, 
204 Iowa 355. 

Wash.—Bostock v. Brown, 88 F.2d 
•4 45, 198 Wash. 288. 

24 C.J. p 1036 note 58. 

As in case of judgments generally 
Order approving final report and 
discharging an administrator can be 
set aside only on proof of such 
fraud as would justify setting aside 
of any other judgment.—In re Jo- 
sephson’s Estate, 292 N.W. *595, 138 
Neb. 193. 

Merits reached by appeal 

The merits of an order of the pro¬ 
bate court allowing administrator’s 
final account could not be challenged 
except by appeal, but the propriety 
of the order could be raised by ap¬ 
plication to vacate on ground the 
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order was procured without a hear¬ 
ing because of mistake and inadver¬ 
tence on the part of the court.—In 
re Henry’s Estate, 292 N.W. 249, 
207 Minn. 609. 

Misrepresentation as to surviving 
spouse 

Ohio.—In re Shive's Estate, 29 N.E. 

2d 565, 65 Ohio App. 167. 

Omission of claim 

Duly verified and filed claim not 
mentioned in administrator’s final 
report was not adjudicated by or¬ 
der approving such report, and ad¬ 
ministrator’s oversight was collater¬ 
al and extrinsic mistake justifying 
correction in equity.—Harding v. 
Troy, 252 N.W. 521, 217 Iowa 775. 
Perjury insufficient 

Perjured testimony or conceal¬ 
ment of material facts known to 
witness constitutes intrinsic rather 
than extrinsic fraud.—In re Sulli¬ 
van’s Estate, 78 P.2d 132, 51 Ariz. 
483. 

24. Ala.—Fidelity & Deposit Co. of 
Maryland v. Hendrix, 112 So/ 117, 
215 Ala. 555. 

Cal.—Morgan v. Asher, 193 P. 288, 
49 Cal.App. 172. 

Iowa.—In re Nicholson’s Estate, 300 
N.W. 332, 230 Iowa 1191—Mur¬ 

phy v. Hahn, 223 N.W. 756, 208 
Iowa 698. 

24 C.J. p 1036 note 59. 

Fraud in return of inventory 
Ark.—Kilgo v. Garvin, 144 S.W.2d 
1067, 201 Ark. 403. 

Ind.—West v. Reavis, 13 Ind. 294. 
Supplemental inventory 

An order closing estate was prop¬ 
erly vacated, and creditors who had 
not filed their claim were properly 
given an opportunity to file their 
claim, where original inventory 
showed estate to be insolvent, and 
supplementary inventory showing 
assets was filed after expiration of 
year in which to file claims, but no 
notice thereof was given as re¬ 
quired by statute.—In re Mazie’s 
Estate, 11 N.E.2d 134, 292 Ill.App. 
635. 

25. N.Y.—In re Seitz’ Estate, 267 
N.Y.S. 488, 149 Misc/ 526. 

20w Wash.—In re Johnston's Estate, 
181 P. 209, 107 Wash. 25. 
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mere errors or irregularities without fraud, 27 un¬ 
less they are sufficiently gross to raise an infer¬ 
ence or a presumption of £aud, 28 nor are mere il¬ 
legal allowances, unless obtained by fraud, ground 
for impeaching or setting aside a final settlement. 29 

Matters which have not resulted in prejudice to 
any substantial right of any party interested in the 
estate do not furnish ground for setting aside the 
settlement. 20 

Mistake of law . A final settlement will not be 
disturbed because of a mistake of law. 31 

c. Newly Discovered Evidence 

Newly discovered evidence may be a ground for open¬ 
ing the final settlement. 

Newly discovered evidence is sometimes a ground 
for a new trial or opening of the final settlement. 32 


Such evidence must be competent and material to 
the issues determined by the settlement, 33 and not 
obtainable prior to the hearing with due diligence, 34 
and must be such as would warrant a different re¬ 
sult. 35 Where, however, no material fact is dis¬ 
closed which was not before the court on the orig¬ 
inal hearing, a new trial or reargument will not 
be granted. 36 

§915. Time for Application 

Application for correction or opening of final settle¬ 
ment must be made within the applicable statute of 
limitations, or within a reasonable time if not governed 
by a statute fixing a specified time. 

When the time within which relief against a set¬ 
tlement can be obtained is prescribed by statute, it 
must be sought before the expiration of that pe¬ 
riod. 37 


27. Wis.—In re Walczak’s Estate, 
257 N.W. 5S9. 216 Wis. 565. 

24 C.J. p 1036 note 60. 

Court of equity 

Ark.—KUgo v. Garvin, 144 S.W. 2d 
1067, 201 Ark. 403. 

Some factor apart from merits 
must be present.—In re Walczak's 
Estate, 257 N.W. 589, 216 Wis. 465. 
Harmless irregularity 

In proceeding to require executor 
to make full accounting and settle¬ 
ment of estate, the irregularity in 
permitting petitioners to introduce 
evidence before executor had been 
allowed to introduce his evidence in 
support of his report was insuffi¬ 
cient, to require a new trial, where 
it did not appear how executor was 
harmed by such irregularity.—Quil- 
lian v. Tuck, Ga.App., 17 S.E.2d 921. 

28. Ark.—Dyer v. Jacoway, 6 S.W. 
902, 42 Ark. 186, 50 Ark. 217. 

Court of equity 

Ark.—Kilgo v. Garvin, 144 S.W.2d 
1067, 201 Ark. 403. 

23. Kan.—Ladd v. Nystol, 64 F. 

985, 63 Kan. 23. 

24 C.J. p 1037 note 62. 

Fraudulent allowance of claim 
To reach alleged fraudulent al¬ 
lowance of extraordinary fees to ex¬ 
ecutor, motion was properly directed 
against decree of settlement of final 
account.—State ex rel. Regis v. Dis¬ 
trict Court of Second Judicial Dist., 
Silver Bow County, 55 P.2d 1295, 
102 Mont. 74. 

Claim of representative 

Representative’s fraud in present¬ 
ing claim against estate without re¬ 
vealing that statutory period had 
expired, was held to justify equity’s 
intervention, the court saying: 
“Where . . . the party who 

speaks falsely or refuses to speak 
occupies a fiduciary relation towards 
the injured party, so that it is his 


duty to state the facts, and profits 
by his own fraudulent conduct, it 
would seem the better rule is that 
such conduct will justify a court 
of equity in intervening . 
whether the fraud be considered ex¬ 
trinsic or intrinsic.”—Latham v. Me- 
Clenny, 285 P. 6S4, 687, 36 Ariz. 337. 
Representative’s knowledge 

Where deceased was not obligat¬ 
ed for services to another, and ex¬ 
ecutors knew that charges for such 
services were not legitimate charges 
against deceased’s estate, decree set¬ 
tling account allowing charge would 
be opened at instance of infant bene¬ 
ficiary of trust created by deceased 
to permit such payment to be chal¬ 
lenged.—In re Colton's Estate, 18 N. 
Y.S.2d 766, 173 Misc. 744. 

30. Kan.—Kandt v. Czarnowsky, 
102 P.2d 997, 152 Kan. 159. 

24 C.J. p 1037 note 64. 

31. Alaska.—In re Matheson’s Es¬ 
tate, 7 Alaska 322. 

Ohio —In re Trusteeship of Wilson, 
32 Ohio N.P., N.S., 497. 

24 C.J. p 1037 note 63. 

However it has been said that the 
law is not clear that an account 
cannot be opened for a mistake of 
law.—In re Ryan's Estate, 22 A.2d 
348, 130 N.J.Eq. 380. 

Question of law reached by appeal 
Determination as to whether pro¬ 
visions of will for widow's benefit 
were in lieu of, or in addition to, 
dower involved question of law 
which was reviewable only by ap¬ 
peal and not by application to set 
aside decree.—In re Volkenberg’s Es¬ 
tate, 289 N.Y.S. 1058, 160 Misc. 257, 
affirmed In re Volkenberg’s Will, 298 
N.Y.S. 176, 251 App.Div. 800. 

32. Mont.—In re Sullivan’s Estate, 
118 P.2d 383. 

N.Y.—In re Heuer’s Estate, 200 N. 
Y.S. 604, 206 App.Div. 162. 
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N.D.—In re Hafey’s Estate, 202 N. 

W. 138, 52 N.D. 262. 

Hew theory of liability insufficient 
N.Y.—In re Sielcken's Estate, 293 N. 
Y.S. 721, 162 Misc. 54. 

33. Subsequent loss 

Decree settling account of execu¬ 
tors could not be set aside for new¬ 
ly discovered evidence by reason of 
loss sustained subsequent to decree 
through foreclosure of mortgage in 
which trustees had invested, where 
no examination was made of trus¬ 
tees or others in accounting and no 
objections were filed.—In re Gilford’s 
Estate, 279 N.Y.S. 194, 155 Misc. 

339, affirmed In re Gilford's Will, 
2S8 N.Y.S. 738, 247 App.Div. 782. 

34. Pa.—In re Grumbling’s Appeal, 
99 Pa.Super. 345. 

35. Pa.—In re Grumbling's Appeal, 
supra. 

3& N.Y.—In re Goldsmith’s Estate, 
30 N.Y.S.2d 474, 177 Misc. 298. 

37. Iowa.—Johnson v. Cave, 264 N. 
W. 121—Harding v. Troy, 252 N. 
W. 217, 217 Iowa 775. 

Ky.—Schott v. Schott’s Ex’r, 149 S. 

W.2d 782, 286 Ky. 208. 

Mich.—In re Fletcher's Estate, 251 
N.W. 311, 265 Mich. 234. 

Minn.—In re Henry's Estate, 292 N. 
W. 249, 207 Minn. 609—In re Wood¬ 
worth’s Estate, 292 N.W. 192, 207 
Minn. 563—In re Simon’s Estate, 
246 N.W. 31, 187 Minn. 399. 

Mo.—State ex rel. Pargeon v. McPike, 
App., 243 S.W. 278. 

Mont —In re Sullivan’s Estate, 118 
P.2d 137—State ex rel. Brophy v. 
District Court of Second Judicial 
Dist., in and for Silver Bow Coun¬ 
ty, 27 P.2d 509, 95 Mont. 479. 

Ohio.—Eckhart v. Wiles, 22 N.E.2d 
289, 61 Ohio App. 32, appeal dis¬ 
missed 17 N.E.2d 920, 134 Ohio St. 
491—Richter v. Anderson, 10 N.E. 
2d 789, 56 Ohio App. 291. 

Pa.—In re Timmins’ Estate, 13 A.2d 
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The time from which the statutory period runs 
varies, being- sometimes the time of final settle¬ 
ment 38 or confirmation of the final account, 39 or 
the rendition of the decree settling the account, 40 
and sometimes the time of the final discharge of the 
representative. 41 In the case of fraud, the statu¬ 
tory period has been held to run from the time of 
the discovery of the fraud by the party complaining 
thereof. 43 


When there is no positive limitation of the period 
in which such relief may be sought, a decree of 
final settlement may be opened or vacated within 
any reasonable time after its rendition, 43 although 
such relief will be denied where there has been 
delay for so long a time or under such circum¬ 
stances as to cause the application of the doctrine 
of laches. 44 

It has been held that there is no limitation of 


7, 338 Pa. 475—In re Daub’s Es¬ 
tate, 169 A. 379, 313 Pa. 35—In re 
Kane’s Estate, 182 A. 784, 121 Pa. 
Super. 117—In re Disston’s Es¬ 
tate, 21 Pa.Dist. & Co. 570. 

S.D.—In re Paddock’s Estate, 299 N. 
W. 865. 

Wis.—Io re Mcllhattan’s Estate, 224 
N.W. 713, 198 Wis. 518. 

24 C.J. p 1038 note 67. 

Application of statute 

(1) Fraud cases are not within 
statute applicable to mistake, irreg¬ 
ularity, or error of fact.—In re 
Humpfner’s Estate, 3 N.Y.S.2d 14-3, 
166 Misc. 672. 

(2) Other cases see 24 C.J. p 1038 
note 67 [a], [b]. 

As to unborn persons 

(1) Statutes depriving unborn per¬ 
sons of the right to have an adju¬ 
dication opened after five years, m 
the absence of fraud, are not uncon¬ 
stitutional as deprivation of due 
process.—In re Hall’s Estate, 36 Pa. 
Dist. & Co. 582. 

(2) However, some statutes are 
inapplicable, where unborn persons 
may be affected.—Jordan v. Turn- 
bull, 136 N.E. 182, 242 Mass. 317. 
Filing on last day 

(1) Application to annul order ap¬ 
proving administrator’s account, 
made within prescribed period, al¬ 
though filed on last day, is suffi¬ 
cient.—In re Grivel’s Estate, 280 P. 
122, 208 Cal. 77. 

(2) Mere filing with clerk, within 
period of intention after expiration 
of period to move to annul order ap¬ 
proving administrator’s account, is 
not sufficient.—In re Grivel’s Estate, 
supra. 

38. Tex.—Tindal v. McMillan, 33 
Tex. 484. 

24 C.J. p 1038 note 68. 

Surcharge of settlement 

Cause of action to surcharge set¬ 
tlement of estate arises when settle¬ 
ment is made.—Hall's Adm’r v. 
Hall’s Ex’r, 97 S.W.2d 23, 265 Ky. 
528. 

39. Ark.—McGaughey v. Brown, 46 
Ark. 25—Hanf v. Whittington, 42 
Ark. 491. 

Appointment of representative 
As against the estate of a party 
then deceased, the statute does not 
begin to run until an administrator 


I of such estate has been appointed. 
—Sorrels v. Trantham, 3 S.W. 198, 
4 S.W. 281, 48 Ark. 386—Hanf v. 
Whittington, 42 Ark. 491. 

40. Mont.—State ex rel. Clark v. 
District Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 57 P.2d 809, 102 Mont 227. 

41. Iowa.—Harding v. Troy, 252 N. 
W. 521, 217 Iowa 775. 

S.C.—Ariail v. Ariail, 7 S.E. 35, 29 
S.C. 84. 

24 C.J. p 1038 note 70 [a]. 

42. Ga.—Morris v. Johnstone, 158 
S.E. 308, 172 Ga. 598. 

Mont.—State ex rel. Clark v. Dis¬ 
trict Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 57 P.2d 809, 102 Mont. 227. 
N.Y.—Spallholz v. Sheldon, 132 N. 

Y.S. 560, 148 App.Div. 573. 
Reasonable diligence 

(1) Reasonable diligence to dis¬ 
cover fraud is essential to suspend 
running of limitations, mere ignor¬ 
ance of fraud which could have 
been discovered by ordinary dili¬ 
gence being insufficient.—Morris v. 
Johnstone, 158 S.E. 308, 172 Ga. 598. 

(2) Thus, where public records 
exist from which facts could have 
been discovered by examination, time 
does not run from the later actual 
discovery of the fraud.—Hall's 
Adm'r v. Hall’s Ex'r, 97 S.W.2d 23, 
265 Ky. 528. 

43. Md.—Malkus v. Richardson, 92 
A. 474, 124 Md. 224. 

24 C.J. p 1038 note 72. 

44. N.H.—Wellington v. Wellington, 
192 A. 153, 88 N.H. 482. 

N.Y.—In re Sielcken’s Estate, 293 
N.Y.S. 721, 162 Misc. 54—In re 

Volkenberg’s Estate, 289 N.Y.S. 
1058, 160 Misc. 257, affirmed In 
re Volkenberg’s Will, 298 N.Y.S. 
176, 251 App.Div. 800—In re Gil¬ 
ford's Estate, 279 N.Y.S. 194, 155 
Misc. 339, affirmed In re Gilford’s 
Will, 288 N.Y.S. 738, 247 App.Div. 
782—In re Schinasi's Estate, 248 
N.Y.S. 691, 139 Misc. 459, affirmed 
250 N.Y.S. 895, 233 App.Div. 738, 
and 250 N.Y.S. 896, 233 App.Div. 
738—In re Illfelder’s Estate, 240 
N.Y.S. 413, 136 Misc. 430, affirmed 
Illfelder’s Ex’rs, 249 N.Y.S. 903, 
232 App.Div. 740. 
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Pa.—In re DeHaven’s Estate, 37 Pa. 

Dist. & Co. 665. 

24 C.J. p 1038 note 73. 

Circumstances constituting laches 

(1) Where default in appearing 
or answering accounting proceeding 
has occurred through deliberate neg¬ 
lect or laches of party served with 
process and passage of approximate¬ 
ly nine years, such default is of it¬ 
self sufficient ground for denial of 
application to set aside decree.—In 
re Volkenberg’s Estate, 289 N.Y.S. 
1058, 160 Misc. 257, affirmed In re 
Volkenberg’s Will, 298 N.Y.S. 176, 
251 App.Div. 800. 

(2) Other instances see 24 C.J. p 
1038 note 73 [f], [h], [i], [k] (1), 
(2), [Z], [m]. 

Circumstances not constituting 
laches 

(1) That beneficiaries of estate 
were informed of improper purchase 
by executor of mortgage certificates 
written by mortgage guaranty com¬ 
pany in which executor and attor¬ 
neys representing estate were in¬ 
terested, by inclusion of reference 
to such purchases in statements of 
estate assets furnished to them, did 
not “estop” the beneficiaries on 
ground of “laches” from claiming 
right to vacate decree settling ex¬ 
ecutors’ account some seven years 
after it was entered.—In re Colton’s 
Estate, 18 N.Y.S.2d 766, 173 Misc. 
744. 

(2) Failure to move for eleven 
years after final settlement does not 
constitute laches where fund errone¬ 
ously distributed and constituting 
basis for motion could not be de¬ 
termined definitely for ten years 
under terms of will.—In re Chad¬ 
wick, 19 N.Y.S.2d 214, 259 App.Div. 
335, reversing In re Fletcher’s Es¬ 
tate, 18 N.Y.S.2d 625, 173 Misc. 711. 

(3) Sole heir of one whose duly 
verified and filed claim was over¬ 
looked by administrator was not 
guilty of laches where equity proceed¬ 
ing to correct mistake was instituted 
within five years after administra¬ 
tor’s discharge, no notice was given 
her of final report, and assurance 
that claim would be paid was given 
by referees appointed to make sale 
of real estate.—Harding v. Troy, 252 
N.W. 521, 217 Iowa 775. 
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time for correcting a clerical error in a surrogate’s 
decree. 45 

§ 916. Who May Attack Settlement 

Ordinarily only persons interested in the estate and 
injuriously affected by the matters claimed as ground for 
relief may attack the final settlement. 


A final settlement of the account of a personal 
representative may, when sufficient grounds for an 
attack thereon exist, see supra § 914, usually be im¬ 
peached by any person who is interested in the es¬ 
tate and is injuriously affected by the matters on 
which the claim for relief is predicated; 45 but it 
cannot be attacked by any other person. 47 


(4) Even supine creditor may be 
granted review of confirmed adjudica¬ 
tion of executors' account in excep¬ 
tional circumstances for fraud, ac¬ 
cident, or mistake, in absence of in¬ 
tervening equities.—In re Wal- 
brMge’s Estate, 171 A. 5S0, 314 Pa. 
250. 

(5) Other instances.—In re Lin- 

nard's Estate, 12 Pa.Dist. & Co. 
297. affirmed 148 A. 912, 299 Pa. 

32—24 C.J. p 1038 note 73 [cj-Ce], 
Isl, Ck] (3). 

Rights of others affected 

Even vigilant creditor with real 
equity may be denied review of con¬ 
firmed adjudication of executors’ ac¬ 
count, where others’ rights are affect¬ 
ed.—In re Wal bridge’s Estate, 171 A. 
580, 314 Pa. 250. 

taps© of eighteen, years may not 
prevent the correction of errors 
where no intervening rights will be 
prejudiced thereby.—Shuster’s Estate, 
26 PaJDist. 672. 

45. Minn. — In re Simon’s Estate, 246 
N.W. 31, 187 Minn. 399. 

N.Y.—In re Henderson, 52 N.E. 183, 
157 N.Y. 423. 

46. Ind.—Hutchinson’s Estate v. 

Arnt, 1 N.E.2d 585, 210 Ind. 509, 
108 A.L.R. 530, rehearing denied 
4 N.E.2d 202, 210 Ind- 509, 108 A.Lr. 
R. 530. 

Mo.—State ex rel. Pargeon v. McPike, 
App., 243 S.W. 278. 

Mont.—State ex rel. Brophy v. Dis¬ 
trict Court in and for Silver Bow 
County, 27 P.2d 509, 95 Mont. 479. 
24 C.J. p 1039 note 76. 

Person, “adversely interested” 

“Person adversely interested’’ with¬ 
in statute authorizing opening of 
account settled in absence of person 
adversely interested, without notice, 
means one interested in estate.—In 
re Holman’s Estate, 250 N.W. 498, 
216 Iowa 1186, 93 A.L.R. 1363. 
Beneficiaries 

(1) Beneficiary does not lose inter¬ 
est in estate after final settlement 
so as to prevent his bringing bill to 
correct settlement.—Young v. Wall, 
110 So. 135, 215 Ala. 131. 

<2> One having contingent future 
interest is beneficiary.—In re Brown’s 
Estate, 75 P.2d 658, 24 CaLApp.2d 
573. 

(3) Remainderman, having no 
knowledge of filing of account until 
after confirmation because of having 
resided abroad may be entitled to re¬ 


view.—In re Lowell’s Estate, 92 Pa. 
Super. 492. 

(4) Others as beneficiaries see 24 
C.J. p 1039 note 76 [a}, [b]. 
Coexecutor 

Where coexecutor’s participation in 
estate affairs was purely nominal 
and his actual responsibility for es¬ 
tate transactions was insufficient to 
furnish basis for any estoppel 
against him, and he did not partici¬ 
pate in alleged improper transactions 
by executor or have knowledge of 
personal motives therein, coexecutor 
was entitled to have decree settling 
executors’ account opened so as to 
show the alleged impropriety of the 
transactions.—In re Colton's Estate, 
18 N.Y.S.2d 766, 173 Misc. 744. 

Domiciliary executor may attack 
the settlement of an ancillary admin¬ 
istrator.—Hall v. Pegram, 5 So. 209, 
6 So. 612, 85 Ala. 522. 

Administrator de bonis non 

(1) It has been held that an ad¬ 
ministrator de bonis non could not 
bring an action to revise or sur¬ 
charge the accounts of his predeces¬ 
sor.—Murphey v. Menard, 11 Tex. 
673. 

(2) So an action to surcharge final 
settlement of administrator who was 
sole heir could not be brought by ad¬ 
ministrator de bonis non.—Proctor v. 
Pigman’s Adm’r, 56 S.W.2d 342, 246 
Ky. 745. 

(3) On the other hand, it has been 
| held that a former administrator or 

his representatives may be called 
on by a new administrator, by a 
notice or on a rule, to show cause 
why his account should not be opened 
for fraud or mistake.—Crombie v. En¬ 
gle, 19 N.J.Law 82, reversed on oth¬ 
er grounds 21 N.J.Law 614. 

Surety for representative 

(1) Where it is considered that 
the representative stands in a fidu¬ 
ciary relation to the surety on his 
bond, such surety is held to have the 
right to attack the settlement for 
fraud or mistake of fact.—National 
Surety Co. v. Matheson’s Estate, 7 
Alaska 582—In re Matheson’s Estate, 

7 Alaska 322—24 C.J. p 1039 note 76 
lei ( 1 ). 

(2) Other cases hold that it is 
only for fraud that surety .may move 
to set aside the decree.—Bodine v. 
Williamson, 119 N.Y.S. 500, 134 App. 
Div. 688—24 C.J. p 1039 note 76 [e] 
( 2 ). 


(3) Where surety was not a party 
to proceedings, it was held that he 
is entitled to question correctness of 
judgment and order against principal 
disallowing items in his account.—U. 
S. Fidelity & Guaranty Co. v. Greer, 
240 P. 343, 29 Ariz. 203. 

(4) On the other hand, the court 
will not sustain an attack by a sure¬ 
ty who was present at the audit of 
representative’s account, at which 
exceptions were dismissed by the 
court, where facts alleged in peti¬ 
tion were denied.—Bush’s Appeal, 
102 Pa. 502. 

(5) Surety on bond of executrix 
was not “person adversely interested" 
within statute authorizing opening of 
account settled without notice, the 
statute not requiring notice to be 
given to surety.—In re Holman's Es¬ 
tate, 250 N.W. 498, 216 Iowa 1186, 
93 A.L.R. 1363. 

State having right of escheat 
Or.—In re Anderson’s Estate, 71 P. 

2d 1013, 157 Or. 365. 

Issue disposed of on exceptions 

Person interested in estate after 
dismissal of exception to account was 
without right to reopen, falsify, and 
surcharge account on same issue.— 
Bright v. Bright, 126 So. 901, 156 
Miss. 766. 

47. Ind.—Fink v. Peden, 17 N.E.2d 

95, 214 Ind. 584. 

Kan.—Kuhl v. Hoover-Swart, 102 P. 

2d 1020, 152 Kan. 147. 

24 C.J. p 1040 note 77. 

Creditor of heirs 

County court was not required to 
reopen administration of estate on 
application of creditor of heirs who 
was not party to estate proceedings 
for assignment of shares of heirs 
in estate, where shares of heirs had 
been distributed to them and estate 
closed.—First Nat. Bank & Trust Co. 
v. Stonehouse, 269 N.W. 51, 67 N.D. 
11 . 

Intervention. 

Creditor of heirs is not entitled to 
intervene in estate proceedings after 
closing of estate, since intervention 
is only permitted before trial.—First 
Nat. Bank & Trust Co. v. Stonehouse, 
supra. 

legatees exempt from taxation 

Where shares of legatees and dev¬ 
isees were entirely exempt from in¬ 
heritance tax under statute in force 
at time of testator’s death, failure of 
order of final settlement to show af¬ 
firmatively that Inheritance tax re- 
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The representative cannot proceed to have a de¬ 
cree settling his accounts set aside for his own 
fraud, 48 nor can he move to correct a decree where 
the error complained of was due to his own fault. 49 

Creditors. Creditors of decedent have been con¬ 
sidered to have such interest in the estate as enti¬ 
tles them to attack the final settlement. 50 Thus a 
creditor who was not served with notice of the final 
accounting is entitled to move for a vacation of the 
decree. 51 Where, however, creditors have an ade¬ 
quate remedy with respect to their claims, it has 
been held that they are not entitled to have the es¬ 
tate opened and a new administration inaugurat¬ 
ed. 52 So a creditor whose claim has been rejected, 
appearing at the original hearing but failing to ob¬ 
ject to or contest the final settlement, cannot move 
to open or set aside the decree. 53 In any event, 
for a creditor to be entitled to a reopening of a de¬ 
cree ol final settlement he must show a reasonable 
probability of success in the event of a reopening. 54 

A creditor who fails to comply with statutory 


provisions which would entitle him to assert a claim 
against the estate cannot move to open or vacate 
the final settlement. 55 

§ 917. Parties and Process 

a. Parties 

b. Notice and process 

a. Parties 

Ordinarily persons whose interests will be affected 
by the opening of the final settlement are proper and 
necessary parties to the proceedings. 

It has been laid down generally that all persons 
whose interest will be affected by opening, vacating, 
or setting aside are proper and necessary parties 
to the proceedings by which this is sought. 56 How¬ 
ever, persons who have no legal or equitable right 
or interest therein need not be made parties. 57 
Where a creditor seeks to surcharge the representa¬ 
tive on the ground of maladministration, he and his 
surety are the only necessary and proper parties. 58 

Where the statute requires the personal repre¬ 


turn and finding had been made did 
not prevent the estate from being 
fully administered, and did not en¬ 
able legatee to set aside the final set¬ 
tlement.—Kandt v. Czarnowsky, 102 
P.2d 997, 152 Kan. 159. 

persons not parties 

County court cannot be required 
to reopen ‘ administration of estate 
on application of person not party to 
proceedings, especially where it is 
clear that reopening administration 
would be of no avail to such person. 
—First Nat. Bank & Trust Co. v. 
Stonehouse, 269 N.W, 51, 67 N.D. 
11 . 

Surety on lost instrument bond 

Surety on administratrix’s lost in¬ 
strument bond, who was required 
to reimburse bank thereunder for 
deposit erroneously paid administra¬ 
trix; was not entitled to reopen ad¬ 
ministration of estate and have ad¬ 
ministratrix surcharged, where ad¬ 
ministratrix acted in good faith and 
amount of deposit had passed to dis¬ 
tributees.—In re Austin’s Estate, 268 
N.Y.S. 352, 150 Misc. 51. 

Violation of statute not affecting ap¬ 
plicant 

Statute providing that where exec¬ 
utor or administrator has paid or de¬ 
livered money or property in his 
hands, as required by order of dis¬ 
tribution, he may perpetuate the 
evidence of such payments in manner 
provided in statute, is for the bene¬ 
fit of such official and his sureties, 
and if final settlement has been made, 
failure to comply with the statute 
will not keep the estate open.—Kuhl 
v. Hoover-Swart, 102 P.2d 1020, 152 
Kan. 147. 


48. Miss.—Walker v. Woods, 148 So. 
354, 166 Miss. 471, overruling sug¬ 
gestion of error 144 So. 703, 166 
Miss. 471. 

N.Y.—Matter of Isaac, 169 N.Y.S. 

1070, 103 Misc. 191. 

40. Ala.—Carpenter v. Carpenter, 75 
So. 472, 200 Ala. 96. 

50. Ark.—Beckett v. Whittington, 
122 S.W. 633, 92 Ark. 230. 

24 C.J. p 1039 note 76 [a] (6). 

51. N.Y.—In re Glass’ Estate, 235 
N.Y.S. 299, 134 Misc. 291. 

52. La.—State ex rel. Ernest Realty 
Co. v. Moore, Blane & Merklein, 
165 So. 147, 183 La. 927. 

53. N.Y.—In re Mayer’s Estate, 250 
N.Y.S. 662, 140 Misc. 444. 

24 C.J. p 1039 note 76 [i]. 

54. N.Y.—In re Mayer's Estate, 250 
N.Y.S. 662, 140 Misc. 444. 

55. N.Y.—In re Cronin's Estate, 294 
N.Y.S. 763, 162 Misc. 370—In re 
Madden’s Estate, 279 N.Y.S. 218, 
155 Misc. 308. 

Pa.—In re Walbridge's Estate, 171 
A. 580, 314 Pa, 250—In re Bilyeu's 
Estate, 18 Pa.Dist. & Co. 662. 
Realty mortgagee 

A mortgage holder, not filing affida¬ 
vit of probable deficiency in mort¬ 
gaged realty with administrator of 
deceased mortgagor's estate, nor no¬ 
tifying administrator of intention to 
claim payment of deficiency from es¬ 
tate, until after distribution thereof 
and settlement of administrator’s ac¬ 
count, was not necessary party to ac¬ 
counting and is not entitled to open¬ 
ing or vacatur of decree settling ac¬ 
count.—In re Brenner’s Estate* 12 
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N.Y.S.2d 483. 171 Misc. 627, affirmed 
15 N.Y.S.2d 136, 258 App.Div. 717, re¬ 
argument denied 16 N.Y.S.2d 531, 258 
App.Div. 866. 

56. Va.—Turnbull v. Buford, 89 S.E. 
233, 119 Va. 304. 

24 C.J. p 1040 note 80. 

Heirs 

It has been held that a statute pro¬ 
viding that no final settlement shall 
be made and approved by the court 
unless the heirs have been notified 
thereof in such manner as the court 
may direct does not require notice 
to the heirs of a motion by an ex¬ 
ecutor to set aside an order approv¬ 
ing a final settlement and to fix his 
fees as executor.—Griswold v. Smith, 
77 N.E. 551, 221 Ill. 341—Griswold v. 
Smith, 116 Ill.App. 223, error dis¬ 
missed 73 N.E. 400, 214 Ill. 323. 

57. Miss.—Lewis v. Jefferson, 161 
So. 669. 

Administrator de bonis non is not 
a proper party to a proceeding to 
set aside the settlement of his pred¬ 
ecessor.—Kernn v. Roberson, 49 Mo. 
252. 

Representative of deceased represent 
tative 

Where it is sought to correct an 
erroneous statement in the report 
of an executor that a claim in favor 
of plaintiff was paid, and the execu¬ 
tor is deceased, it is not necessary 
that his heirs or personal represent 
tatives should be made parties.— 
Harrell v. Seal, 22 N.E. 983, 121 Ind. 
193. 

58. N.C.—H. L. Vollers Co. v. Todd, 
194 S.E. 84, 212 N.C. 677. 
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sentative to be made a party to proceedings to set 
aside the final settlement, and the personal repre¬ 
sentative is also an heir, joining him in his capacity 
as heir is not equivalent to making him a party as 
personal representative , 59 and it seems that, on a 
petition to set aside the settlement and discharge of 
the representative, it is improper to join him in his 
personal and representative capacity . 60 

A creditor participating in an erroneous distribu¬ 
tion on final settlement may be made a party to the 
proceedings to vacate the decree, where repayment 
from such creditor is sought . 61 However, in a suit 
to correct credits in an administrator's final settle¬ 
ment, where it is not sought to recover money paid 
by the administrator from the person to whom it 
was paid, and he is not charged with fraud or con¬ 
spiracy in the allowance of the claim, the person re¬ 
ceiving such payment is not a necessary party . 62 

b. Notice and Process 

Proceedings to modify, correct, or open the final 
settlement must ordinarily be on notice to interested and 
affected parties, and may be instituted by motion or 
order to show cause. Citation or process properly served 
is necessary, however, in an originai proceeding or ac¬ 
tion. 

The final settlement cannot be corrected, modi¬ 
fied, or set aside in an ex parte proceeding . 63 The 
proceeding must ordinarily be on notice 64 to all 
parties interested . 65 

It has been held that proceedings to vacate a de¬ 


cree settling an administrator’s account may be ini¬ 
tiated by order to show cause or notice of motion, 
citation being unnecessary . 66 However, in absence 
of express statutory authority, due service of proc¬ 
ess or citation is essential in an original action or 
proceeding . 67 

Where in effect the object of the proceedings is 
to obtain a personal judgment against the repre¬ 
sentative, who moved outside the state, service 
made on him outside the state is ineffective to give 
the court jurisdiction over him . 68 

Under a statute providing for service of process 
in the same manner as a summons in civil actions, 
and providing that, where writs, citations, and other 
process cannot be served in such manner in the 
state, the probate court may, when necessary, or¬ 
der service by publication, the county court cannot 
order personal service on a nonresident minor in 
proceedings to vacate a judgment in probate pro¬ 
ceedings, where no affidavit that he cannot be 
served in the state is on file . 69 

§ 918. Pleading 

The pleadings in a proceeding to modify, correct, or 
open the final settlement must set forth adequate and 
sufficient ground for the relief sought with certainty and 
particularity, general averments being insufficient. 

In proceedings to open, vacate, or set aside a set¬ 
tlement there should he a petition or complaint , 70 


59. Ind.—Clark v. Schindler* 87 N. 
E. 44, 43 Ind.App. 269. 

60. Iowa.—Johnson v. Cave, 264 N. 
W. 121. 

61. Citation to show cause 

■On hearing- of application to vacate 
decree settling final account, supple¬ 
mental citation may be served on 
creditors of estate who participated 
in erroneous distribution of assets to 
present reasons why they should not 
be directed to repay amounts they re¬ 
ceived—In re Snitkin’s Estate, 271 
3ST.Y.S. 158, 151 Misc. 118. 

62. Ala.—Morgan v. Gaiter, 62 So. 
731, 182 Ala. 322. 

63. Iowa.—In re Brockmann’s Will, 
223 N.W. 473, 207 Iowa 707. 

64. Ind.—Hutchinson’s Estate v. 

Amt, 1 N.E.2d 585, 210 Ind. 509, 108 
A.Li.B. 530, rehearing denied 4 N.E. 
2d 202, 210 Ind- 509, 108 A.L..R. 
530. 

Mo.—Caldwell v. Lockridge, 9 Mo. 
362. 

85. Mich.—In re French’s Estate, 255 
N.W. 278, 267 Mich. 237. 

In absence of appearance or waiver 
Where claimant against estate filed 
petition to set aside order of probate 
court discharging administrator, but 


notice to all parties interested was 
not given, nor waived by special ap¬ 
pearance of objectants, probate court 
acquired no jurisdiction to set aside 
order discharging administrator, and 
to permit filing of claim.—In re 
French’s Estate, 255 N.W. 278, 267 
Mich. 237. 

Surety on administrator’s bond is 
entitled to notice of proceeding to 
vacate decree settling the adminis¬ 
trator’s account in voluntary pro¬ 
ceedings.—Blake v. National Surety 
Co., 171 N.Y.S. 614, 184 App.Div. 57. 

Where estate Is insolvent orphans’ 
court has no authority at a subse¬ 
quent day in the same term to re¬ 
consider and alter its final decree 
settling claims on the estate, and 
amount of assets in administrators 
hands, without notice to, or appear¬ 
ance of, creditors who are interested 
in estate and entitled to dividends 
thereof.—Eakin v. Brick, 16 N.J.Law 
98. 

66. N.Y.—Matter of Waters, 171 N. 

Y.S. 897, 183 App.Div. 840. 

67. Neb.—Blake v. Mier, 98 N.W. 

701, 71 Neb. 191. 

Statutory authority necessary 

An action in jacitation by summary 
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process in the form of a petition to 
open a succession of the parent of ad¬ 
verse claimant, whose claim to title 
was through the de cujus, was an 
“original judicial proceeding,” the 
mortuaria not having been otherwise 
established by summary process, and 
hence the proceeding could only be 
justified by express legal authority. 
—Succession of Shelley, La.App., 180 
So. 452. 

Su mmar y process improper 
The widow of decedent was not 
entitled to maintain an action in jac¬ 
titation by summary process in the 
form of a petition to open the suc¬ 
cession of decedent who was parent 
of adverse claimant who claimed ti¬ 
tle through the de cujus, as such 
proceeding should be instituted by 
petition and citation.—Succession of 
Shelley, supra. 

68. Iowa.—Allen v. Allen, 298 N.W. 
869, 230 Iowa 504. 

69. Neb.—Boden v. Mier, 98 N.W. 
701, 71 Neb. 191. 

70. Va.—Turnbull v. Buford, 89 S. 
B. 233, 119 Va. 304. 

Petition held proper practice 
Md.—Bushong v. Clark, 179 A. 57, 
168 Md. 660. 
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in which proper grounds for relief, see supra § 
914, must be alleged; 71 and it must also be alleged 
that complainant’s rights have been adversely af¬ 
fected by such settlement. 72 If the proceeding is 
brought on statutory grounds, such allegations must 
be made as will bring the case within the provi¬ 
sions of the statute. 73 

A representative seeking to set aside an account 
stated by the court must aver that he did not have 
notice and was not present. 74 

The allegations may be made on information and 
belief. 75 

Capacity of representative . The capacity of a 
party who appears in court as the representative 
of another must be alleged, 76 although it need not 
be proved unless specifically denied. 77 

Where a creditor seeks relief by the opening or 
setting aside of a settlement, his petition must, it 
has been held, state facts which negative negligence 
on his part and excuse him from securing the allow¬ 
ance of his claim. 78 

Request for relief. A pleading which in effect 
constitutes an application for a modification of the 
final settlement will be so construed although no 
speqific request for such relief is asked. 79 

Certainty and particularity in allegations. Com¬ 
plainant’s claim or title to relief should be stated 
with accuracy and clearness and with such certainty 
that defendant may be distinctly informed of the 


nature of the case which he is called on to meet, 
and matters essential to complainant’s right to re¬ 
lief must appear not by inference, but by direct and 
unambiguous averments. 80 Accordingly, a bill or 
petition which contains only general charges of 
fraud, accident, or mistake, without specifying 
in what the fraud, accident, or mistake consists, is 
insufficient, 81 and in a proceeding to surcharge and 
falsify, the bill or petition must specifically point 
out the errors, omissions, or false charges com¬ 
plained of. 82 

A superfluous allegation of fraud will not viti¬ 
ate a complaint which is otherwise good. 83 

Amendment. Where a demurrer to a bill by the 
sole heir and next of kin of decedent to enjoin an 
imposter, who impersonated him on the final settle¬ 
ment, from collecting the amount decreed to be due 
to such heir, was sustained for want of equity, it 
was held proper to permit the bill to be amended so 
as to seek a correction of credits allowed the ad¬ 
ministrator on the consent of the imposter. 84 

§ 919. Evidence 

The party seeking to open or vacate the final set¬ 
tlement must establish his case by clear, positive, and 
satisfactory proof. 

The burden rests on the party seeking to open, 
vacate, or set aside the final settlement of the 
accounts of an executor or administrator, to show 
affirmatively the existence of adequate ground 


71. Wis.—In re Penney's Estate, 274 
N.W. 247, 225 Wis. 455. 

24 C.J. p 1040 note 91. 

Extrinsic fraud 

Cal.—Ringwalt v. Bank of America 
Nat. Trust & Savings Ass’n, 45 P. 
2d 967, 3 Cal. 2d 680—Crow v. Mad¬ 
sen, App., Ill P.2d 7, rehearing 
granted on stipulation 111 P.2d 
663—Perna v. Bank of America 
Nat. Trust & Savings Ass’n, 82 
P.2d 605, 28 Cal.App.24 372. 

Moral fraud 

Ga.—Morris v. Johnstone, 158 S.E. 

308, 172 Ga. 598. 

Fraud not charged 

Mortgagee's allegations in petition 
to open decree discharging mort¬ 
gagor’s executors, that executors rep¬ 
resented all debts against estate had 
been paid, whereas executors knew 
mortgage debt was unpaid, charged 
no fraud.—Downing v. Felheim, 164 
A. 598, 309 Pa. 566. 

72. Ind.—Spicer v. Hockman, 72 Ind. 

120 . 

Mo.—Crowley v. McCrary, 45 Mo.App. 
350. 

24 C.J. p 1040 note 92. 

73. N.J.—In re Opitz* Estate, 17 A. 
2d 271, 128 N.J.Eq. 487. 

Pa.—In re Osterling’s Estate, 10 A. 


2d 17, 337 Pa. 225, certiorari de¬ 
nied Osterling v. Commonwealth 
Trust Co. of Pittsburgh, 60 S.Ct. 
892, four cases, 309 U.S. 689, 84 L. 
Ed. 1032—In re Daub’s Estate, 169 
A. 379, 313 Pa. 35—In re Egner’s 
Estate, 34 Berks Co.L.J. 63. 

24 C.J. p 1040 note 93. 

Injury and absence from fault 
Ala.—Patterson v. Leonard, 200 So. 

759, 240 Ala. 652. 

24 C.J. p 1040 note 93 [a]. 

Correction of errors 

(1) Fraud need not be charged un¬ 
der statute permitting opening of 
settlement to correct errors.—Young 
v. Wall, 110 So. 135, 215 Ala. 131. 
Complaint sufficient 
Ala.—Soper v. Bums, 172 So. 598, 
233 Ala. 492—Smelley v. Haynes, 
149 So. 97, 227 Ala. 44—Fidelity 
& Deposit Co. of Maryland v. Hen¬ 
drix, 112 So. 117, 215 Ala. 555. 

74. Ala.—Adams v. Walsh, 67 So. 
432, 190 Ala. 516. 

75. Pa.—In re Turnbull’s Estate, 88 
Pa. Super. 482. 

76. La.—Hatcher’s Succession, 23 
La. Ann. 136. 

77. La.—Hatcher's Succession, su¬ 
pra. 


78. Iowa.—Hazlett v. Burge, 22 Iowa 
531. 

78. Wis.—In re Mcllhattan's Estate, 
224 N.W. 713, 198 Wis. 518. 

80. N.J.—In re Schlemm’s Estate, 
22 A.2d 364, 130 N.J.Eq. 295. 

N.Y.—In re Schinasi's Estate, 248 
N.Y.S. 691, 139 Misc. 459, affirmed 
250 N.Y.S. 895, 233 App.Div. 738, 
and 250 N.Y.S. 896, 233 App.Div. 
738. 

24 C.J. p 1041 note 99. 

81. Mass.—McLaughlin v. Feerick, 
176 N.E. 779, 276 Mass. 180. 

N.Y.—Griffin v. Griffin, 206 N.Y.S. 

581, 210 App.Div. 564. 

Pa.—In re Daub’s Estate, 169 A. 

379, 313 Pa. 35. 

24 C.J. p 1041 note 1. 

82. Utah.—In re Raleigh, 158 P. 
705, 48 Utah 128, 136. 

24 C.J. p 1042 note 2. 

■Waiver 

There may be a waiver of this 
requirement by going fully, without 
objection, into an item not specifi¬ 
cally noticed in the bill.—McGuire 
v. Wright, 18 W.Va. 507. 

83. Ind.—Miller v. Steele, 64 Ind. 

79. 

84u Ala.—Morgan v. Gaiter, 62 So. 
731, 182 Ala. 322. 
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therefor. 85 The general rules with respect to com- missibility of the evidence offered; 88 and in order 
petency, relevancy, and materiality of evidence con- to warrant relief the proof must be clear, positive, 
sidered in Evidence govern in determining the ad- and satisfactory. 87 


85. Ala.—Patterson v. Leonard, 200 i 
So. 759, 240 Ala. 652. 

Ky.—Preston v. Second Nat. Bank, 
63 S.W.2d 774, 250 Ky. 673. 

Mont.—In re Bakins* Estate, 208 P. 
956, 64 Mont. 84. 

N.Y.—In re Gross* Will, 31 N.Y.S. 

2d 479, 263 App.Div. 818. 

24 C.J. p 1042 note 4. 

Assumption of facts 

In proceeding: by life income ben¬ 
eficiaries against executor-trustees 
and remaindermen, wherein remain¬ 
derman alleged that certain expendi¬ 
tures attacked by beneficiaries were 
necessary, but there was no evidence 
concerning necessity, court could 
not make ruling on basis of remain¬ 
derman’s fact allegations but could 
determine beneficiaries* rights, as¬ 
suming facts to be as stated.—In re 
Adler’s Estate, 299 N.Y.S. 542, 164 
Misc. 544. 

Judicial settlement prima facie cor¬ 
rect 

Mont.—Montgomery v. Gilbert, 108 
P.2d 616, 111 Mont. 250—In re Ea- 
kins* Estate, 208 P. 956, 64 Mont. 
84. 

Tenn.—Brown v. Jarvis, 123 S.W.2d 
852, 22 Tenn. App. 394. 

Fraud or mistake 

(1) Generally. 

Cal.—Crow v. Madsen, App., Ill P. 
2d '7, rehearing granted on stipu¬ 
lation, 111 P.2d 663. 

Mont.—Montgomery v. Gilbert, 108 
P.2d 616, 111 Mont. 250. 

Pa.—In re Daub’s Estate, 169 A. 379, 
313 Pa. 35. 

Tenn.—Brown v. Jarvis, 123 S.W.2d 
852, 22 Tenn.App. 394. 

(2> Burden is on petitioner to 
prove good reason for his failure 
to discover facts.—Montgomery v. 
Gilbert, supra. 

Injury must be proved 
Mont.—Montgomery v. Gilbert, 108 
P.2d 616, 111 Mont. 250. 

Rule to show cause does not place 
burden on opposing party to sustain 
account and decree.—In re Schlemm’s 
Estate, 22 A.2d 364, 130 N.J.Eq. 295. 

86. Ala.—Hall v. Santangelo, 60 So. 
168, 178 Ala. 447. 

Good faith of representative 
In suit to set aside judgment dis¬ 
charging administrator, entered on 
administrator’s innocent niisrepre- 
sentation that he had made proper 
distribution of estate, evidence 
shoeing administrator’s good faith 
was properly excluded.—Roper V. 
White, 173 S.E. 115, 178 Ga. 293. 
Representative as witness 

Executor is incompetent to testi- 
£& as witness to contradict his final 
account, closed for many years.—. 


Walker v. Woods, 148 So. 354, 166 
Miss. 471, overruling suggestion of 
error 144 So. 703, 166 Miss. 471. 
Admissible evidence 

Post cards referring to bid and 
asked prices of stock sold by execu¬ 
tor after purchasing it from testa¬ 
tor’s estate are admissible as evi¬ 
dence on Question of his ability to 
find market therefor when he pur¬ 
chased shares, market value of 
which was not in issue, in action by 
beneficiaries under will to recover 
from executor difference between 
proceeds of sale thereof and amount 
he accounted for.—Pomeroy v. Bu- 
shong, 177 A. 10, 317 Pa. 459. 

87. Iowa.—Becker v. Becker Bros., 
209 N.W. 447, 202 Iowa 7. 

N.Y.—-In re Noe’s Estate, 178 N.Y.S. 
774. 

Tenn.—Brown v. Jarvis, 123 S.W.2d 
852, 22 Tenn.App. 394. 

24 C.J. p 1042 note 7. 

Opening settlement denied under 
evidence 

Ala.—Smith v. Hester, 171 So. 249, 
233 Ala. 286. 

N.Y.—In re Wendel’s Estate, 287 N. 

Y.S. 893, 159 Misc. 443. 

N.D.—-In re Hafey’s Estate, 202 N. 

W. 138, 52 N.D. 262. 

Okl.—Holmes v. Patterson, 215 P. 
1071, 91 Okl. 163. 

Pa.—In re Megraw’s Estate, 88 Pa. 
Super. 153. 

Opening settlement justified under 
evidence 

Mich.—Heap v. Heap, 242 N.W. 252, 
258 Mich. 250. 

Pa.—In re Williams* Estate, 31 
Berks Co.L. J. 341. 

False accounts 

Evidence held sufficient to estab¬ 
lish.—Burnham v. Kelley, 300 N.W. 
127, 299 Mich. 452. 

Fraud 

(1) To vacate decree on the 
ground of fraud, tangible facts must 
be proved, from which legitimate 
inference of a fraudulent intent can 
be drawn.—In re Sielcken’s Estate, 
293 N.Y.S. 721, 162 Misc. 54. 

(2) Evidence held sufficient to es¬ 
tablish. 

Mich.—Heap v. Heap, 242 N.W. 252, 
258 Mich. 250. 

N.Y.—In re Cacciatore’s Estate, 10 
N.Y.S.2d 21, 256 App.Div. 951. 

<3) Evidence held insufficient to 
establish. 

Mo.—Kiel v, Osterwald, App., 32 S. 
W.2d 778. 

Neb.—In re Josephson’s Estate, 292 
N.W. 595, 138 Neb. 193. 

N.Y.—In re Morrison’s Estate, 289 
N.Y.S. 1048, 160 Misc. 261. 

Okl.—Kelly .v/. Thompson, 99 P.2d 
503, 186 Okl. 479. 

112S 


Wash.—Bostock v. Brown, 88 P.2d 
445, 198 Wash. 288. 

Good faith of representative 

Evidence held sufficient to show. 
—In re Adler’s Estate, 299 N.Y.S. 
542, 164 Misc. 544. 

Laches 

Evidence showed applicant’s 
knowledge of facts several years 
before institution of proceeding to 
vacate.—In re Sielcken’s Estate, 293 
N.Y.S. 721, 162 Misc. 54. 
Misappropriation 

Evidence held insufficient to show. 
—Burnham v. Kelley, 300 N.W. 127, 
299 Mich. 452. 

Mistake 

Evidence held sufficient to show. 
—Harding v. Troy, 252 N.W. '521, 
217 Iowa 775. 

Negligence 

Evidence held insufficient to show. 
—In re Bender’s Estate, 122 A- 283, 
278 Pa. 199. 

Reasonable probability of success 
Application to set aside decree 
on accounting of executors would 
be denied, where petitioner failed 
to show reasonable probability of 
success.—In re Volkenberg’s Estate, 
289 N.Y.S. 1058, 160 Misc. 257, af¬ 
firmed In re Volkenberg’s Will, 298 
N.Y.S. 176, 251 App.Div. 800. 
Surcharge of representative 

(1) Executrix cannot be charged 
with proceeds of mortgage given by 
tenant to secure back rents nor with 
rents on family residence during 
period it was not occupied by fam¬ 
ily, where record does not show that 
items of rents collected as reported 
by the executrix did not include 
those two items.—In re Eakins’ Es¬ 
tate, 208 P. 956, 64 Mont. 84. 

(2) Under the evidence beneficia¬ 
ries are entitled to directed verdict 
against executor for difference be¬ 
tween proceeds of his sale of stock, 
purchased by him from estate, and 
amount for which he accounted.— 
Pomeroy v. Bushong, 177 A. 10, 317 
Pa. 459. 

(3) Evidence was held to sustain 
finding fixing value of property of 
deceased.—Wilhelm v. Orlamuende’s 
Adm’x, 15 S.W.2d 511, 228 Ky. 719. 
* (4) Evidence held sufficient.—Kil- 
go v. Garvin, 144 S.W.2d 1067, 201 
Ark. 403. 

(5) Evidence held insufficient. 
Mich.—Burnham v. Kelley, 300 N. 

W. 127, £99 Mich. 452. 

Va.—Young v. Bowen, 108 S.E. 866, 
131 Va. 401. 

Unadministered indebtedness 

A. Evidence held insufficient to show. 
—Anderson v. Palmer, 224 P. . .629, 
111 Or. 137. 
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§ 920. Hearing and Determination 

Whether the final settlement shall be corrected, 
opened, or vacated rests largely in the sound discretion 
of the court. The case may be referred to a master or 
referee or, in some instances, it may be decided on af¬ 
fidavits. 

Whether or not a decree settling the account of 
an executor or administrator shall be corrected, 
opened, vacated, or set aside is a matter which 
rests largely in the discretion of the court, 88 and 
the court may impose any reasonable condition on 
vacating the decree. 89 However, the opening of 
the decree should not be taken lightly or the dis¬ 
cretionary power exercised except for substantial 
cause. 90 

The representative should be afforded an oppor¬ 
tunity of meeting the charges on which the proceed¬ 
ing is based. 91 

Preliminary questions. As a preliminary matter, 
the court may determine whether applicants for a 
decree opening the final settlement are persons in¬ 
terested in the estate. 92 The court, however, should 
take jurisdiction and hear the application on the 
merits without first disposing of, as a preliminary 


question, the ground urged for setting aside the set¬ 
tlement. 93 

Determination on affidavits. It has been held that, 
in the absence of a demand for a reference by in¬ 
terested parties, the motion may be decided by the 
probate court on affidavits. 94 

Matter contained in affidavits filed before the 
hearing may be considered by the court although it 
was not part of the affidavit on which the order to 
show cause was granted. 95 

Matters considered. The court will not retry the 
case 96 or go into the evidence at large to establish 
or support an objection based on a supposed error 
or mistake, 97 although it will correct palpable mis¬ 
takes in the account. 98 In reviewing the account, 
however, the court should include all related matter 
affecting such review. 99 

Matters passed on by the court in the hearing 
after notice on the settlement cannot be consid¬ 
ered, 1 nor can errors of law. 2 It has been held 
otherwise with respect to a duly verified claim not 
mentioned in the final report and hence not adjudi¬ 
cated thereby. 3 


88. Mass.—Weston v. Fuller, 9 N. 
E.2d 538, 297 Mass. 545—Beards¬ 
ley v. Hall, 197 N.E. 35, 291 Mass. 
411, 99 A.L.R. 1129. 

Minn.—Bulau v. Bulau, 294 N.W. 
345, 208 Minn. 529. 

Mo.—State ex rel. Pargeon v. Mc- 
Pike, App., 243 S.W. 278. 

N.Y.—In re Hopson’s Will, 211 N. 

Y.S. 128, 213 App.Div. 395. 

S.D.—In re Paddock’s Estate, 299 
N.W. 865. 

Wis.—In re Walczak’s Estate, 257 
N.W. 589, 216 Wis. 465. 

24 C.J. p 1042 note 10. 

Exercise of discretion stands in 
absence of abuse.—In re Osterling’s 
Estate, 10 A.2d 17, 337 Pa. 225, cer¬ 
tiorari denied Osterling v. Common¬ 
wealth Trust Co. of Pittsburgh, 60 
S.Ct. 892, four cases, 309 U.S. 689, 
84 L.Ed. 1032. 

Reconsideration of claim 

Where claims against estate were 
filed, allowed, and account settled, 
and no exceptions were filed until 
some time later and after time for 
appeal making decree final, court 
acted within its discretion in refus¬ 
ing to permit reconsideration of 
claim originally allowed without ob¬ 
jection.—In re Soboslay’s Estate, 4'7 
P.2d 714, 4 Cal.2d 177. 

Discretion not abused by refusal 
N.J.—Pinckney v. Hudson County 
Nat. Bank, 164 A. 269, 112 N.J. 
Eq. 376. 

Pa—In re Osterling’s Estate, 10 A. 
2d 17, 337 Pa. 225, certiorari de¬ 
nied Osterling v. Commonwealth 
Trust Co. of Pittsburgh, 60 S.Ct. 


892, four cases, 309 U.S. 689, 84 
L.Ed. 1032. 

Wis.—In re Walczak’s Estate, 257 
N.W. 589, 216 Wis. 465. 

89. S.D.—In re Paddock’s Estate, 
29 9 N.W. 865. 

Wash.—Shufeldt v. Hughes, 104 P. 
253, 55 Wash. 246. 

90. N.Y.—In re Humpfner’s Estate, 

3 N.Y.S.2d 143, 166 Misc. 672—In 
re Sielcken’s Estate, 293 N.Y.S. 
721, 162 Misc. 54. 

“The court should ordinarily pro¬ 
ceed with considerable caution be¬ 
fore declaring the necessity of re¬ 
opening that which has apparently 
been completed and closed."—In re 
Den's Estate, 45 P.2d 963, 964, '3 Cal. 
2d 638, 641—In re Bouche’s Estate, 
'74 P.2d 563, 565, 24 Cal.App.2d 86. 

91. N.Y.—Matter of Waters, 171 N. 
Y.S. 897, 183 App.Div. 840. 

24 C.J. p 1042 note 8. 

92. N.Y.—In re Amend’s Estate, 165 
N.Y.S. 76, 100 Misc. 90. 

Effect of separate findings 

Where result of surrogate's find¬ 
ings as to whether persons were in¬ 
terested in estate as remaindermen 
was incorporated in decree judicial¬ 
ly settling account of executors, on 
application to vacate such decree 
bringing up for review every ques¬ 
tion decided by surrogate, none of 
parties to accounting proceeding 
was prejudiced by findings entered 
by surrogate in intermediate pro¬ 
ceeding to determine whether re¬ 
maindermen were interested parties. 
—In re Amend's Estate, supra. 
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93. Mont.—State ex rel. Brophy v. 
District Court in and for Silver 
Bow County, 27 P.2d 509, 95 Mont. 
479. 

94. N.Y.—In re Gilford’s Estate, 
279 N.Y.S. 194, 155 Misc. 339, af¬ 
firmed In re Gilford’s Will, 288 N. 
Y.S. 738, 247 App.Div. 782. 

95. S.D.—In re Paddock’s Estate, 
299 N.W. 865. 

96. Pa.—In re Capuzzi’s Estate, 158 
A. 555, 306 Pa. 27. 

97. Pa.—In re Capuzzi’s Estate, su¬ 
pra. 

98. Pa.—In re Capuzzi’s Estate, su¬ 
pra. 

99. Pa.—In re Capuzzi’s Estate, su¬ 
pra. 

Exclusion of Item improper 

Order directing review of adjudi¬ 
cation of former executor’s account 
as regards accounts receivable, but 
refusing to consider executor's 
claims for uncollectable accounts, 
was held error.—In re" Capuzzi’s Es¬ 
tate, supra. 

1. Alaska.—In re Matheson’s Es¬ 
tate, 7 Alaska 322. 

Miss.—Bright v. Bright, 126 So. 901, 
156 Miss. 766. 

Ohio.—Richter v. Anderson, 10 N. 
E.2d 789, 56 Ohio App. 291. 

2. Alaska.—In re Matheson's Es¬ 
tate, 7 Alaska 322. 

3. Iowa.—Harding v. Troy, 252 N. 
W. 521, 217 Iowa 775. 
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On petition to open the estate the court is with¬ 
out jurisdiction to determine the question of the 
representative’s fraud in inducing petitioner not to 
file his claim. 4 

In a suit to surcharge and falsify the accounts, a 
purely legal claim against the estate cannot be con¬ 
sidered. 5 

Reference. In some jurisdictions the court has 
a discretion to refer the case to a master or ref¬ 
eree to take proofs and report. 6 

Findings. The findings should be consistent with 
the pleadings. 7 

Judgment against representative. A judgment 
against the representative may be rendered in fa¬ 
vor of the surety on the bond in a proceeding to 
surcharge and falsify the account. 8 

Judgment against other parties. In a suit in eq¬ 
uity to correct mistakes in the final settlement, 
judgment may be rendered against parties thereto 


as the facts in the case warrant. 9 

Stay of proceedings. Where a distributee 
brought an action in the supreme court against the 
administrator to set aside an agreement of distribu¬ 
tion as fraudulent, and subsequently there was a pe¬ 
tition in the surrogate’s court to set aside the decree 
settling the accounts of the administrator, based on 
such alleged fraudulent agreement, it was held that 
trial of such proceeding should be stayed until a de¬ 
cision of the action in the supreme court.*® 

§921. Effect of Opening or Setting Aside 

On vacation of the settlement the status of the ad¬ 
ministration is the same as though no settlement had 
been made. 

When the settlement of a personal representa¬ 
tive is annulled by a court of competent jurisdic¬ 
tion, the status of the administration and rights 
and liabilities of the parties are the same as if the 
settlement had never been made. 11 All matters of 
the administration, as disclosed by the record, are 


4. Minn.—Bulau v. Bulau, 294 IT. 
W. 845, 208 Minn. 529. 

5. Va.—Long v. Long, 144 S.E. 447, 

151 Va. 155. 

2To jurisdiction, by consent 

That other parties in suit to falsi¬ 
fy administrator’s settlements con¬ 
sented to filing of petition setting 
up legal claim against estate was 
held not to give court jurisdiction. 
—Long v. Long, 144 S.E. 447, 151 
Va. 15$. 

6. N.J.—In re Ryan’s Estate, 22 A. 
2d 34S, 130 N.J-Eq. 380. 

N.Y.—In re Sielcken’s Estate, 293 
N.Y.S. 721, 162 Misc. 54—In re 

Wechsler’s Estate, 273 N.Y.S. 968, 

152 Misc. 564. 
findings and conclusions 

(1) Under the statutes involved, 
where proceeding to vacate was re¬ 
ferred to referee to take testimony 
and report with opinion, an opinion 
would have been sufficient without 
findings and conclusions.—In re 
Sielcken’s Estate, 293 N.Y.S. 721, 
162 Misc. 54. 

(2) In such case the surrogate 
may dispose of issues involved in 
testimony before referee by decision, 
without findings and conclusions.— 
In re Sielcken’s Estate, supra. 

V. Mo.—Smith v. Hauger, 51 S.W. 

1052, 150 Mo. 437. 

24 C.J. p 1042 note 9. 

8. Va.—Young v. Bowen, 108 S.E. 
856, 131 Va. 401. 

9. Referee in partition of estate 
property 

In suit to correct mistake in set¬ 
tlement of administrator's final re¬ 
port, to which. referees in partition 


action involving realty which was 
part of such estate were parties, 
decree that referees pay amount due 
on claim was proper.—Harding v. 
Troy, 252 N.W. 521, 217 Iowa 775. 

HK N.Y.—Matter of Waters, 171 N. 

Y.S. 897, 183 App.Div. 840. 

11. N.Y.—In re Grube’s Will, 294 
N.Y.S. 311, 162 Misc. 267. 

Tex.—Bain v. Coats, Com.App., 244 
S.W. 130, reversing, Civ.App., 228 
S.W. 571. 

24 C.J. p 1042 note 13. 

Discharge of representative 

After vacation of final settlement, 
the order discharging the represent¬ 
ative is also set aside.—Succession 
of Greene, 103 So. 532, 158 La. 123. 
Subsequent accounting 

(1) Unconditional vacating of de¬ 
cree settling executors’ accounts re¬ 
mitted all parties in all respects 
to positions which they occupied im¬ 
mediately succeeding original filing 
of accounts, so that all interested 
parties were potentially at liberty 
to file objections to accounts which 
they desired and issues thus raised 
were to be tried wholly de novo, as 
against contention that issues on 
trial should be limited to those not 
previously tendered, litigated, and 
determined.—In re Grube’s Will, 294 
N.Y.S. 311, 162 Misc. 267. 

(2) On trial of objections to ex¬ 
ecutors' accounts, all parties inter¬ 
ested were entitled to unrestrained 
right of inquisition provided by stat¬ 
ute, since parties were again at in¬ 
ception of their litigation with re¬ 
spect to propriety of acts of account¬ 
ant as reflected in account as filed. 
—In re Qrube's Will, supra. 
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Setting aside dismissal of exceptions 
Order setting aside dismissal of 
exceptions to final settlement and 
reinstating such exceptions on dock¬ 
et, had effect of setting aside ap¬ 
proval of settlement and discharge 
of administratrix, and alleged final 
settlement must be treated as an¬ 
nual settlement and order discharg¬ 
ing administratrix deemed void, 
since, when exceptions were rein¬ 
stated, estate could not be fully ad¬ 
ministered until exceptions were 
finally determined and probate court 
could not make final settlement until 
estate was fully administered.—In 
re Pillman Bros.' Estate, 75 S.W.2d 
582, 335 Mo. 910. 

Reinstatement of order 

In proceeding by widow to recover 
possession of husband’s estate and 
set aside ex parte order obtained by 
executor reopening estate, action of 
trial court, in overruling objection 
of executor to introduction of evi¬ 
dence, and overruling motion for 
separate hearing on question of peti¬ 
tioner’s sanity, was held proper, al¬ 
though executor's answer alleged pe¬ 
titioner was insane, and no reply 
was filed, the allegation of insanity 
being deemed denied and in issue. 
—In re Brockniann’s Will, 223 N. 
W. 473, 207 Iowa 707. 

Unappialed order law of case 
Decree, from which no appeal 
was taken prior to expiration of 
statutory time for taking appeal, va¬ 
cating prior decree settling ac¬ 
counts of executors represented law 
of case on subsequent trial of ob¬ 
jections to account and was bind¬ 
ing on all concerned, including court, 
unless vacated for reasons specified 
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before the court for disposition as justice requires, 
and such relief is granted as the parties show them¬ 
selves entitled to, 12 in so far, however, as the 
rights of parties to the settlement decree who are 
not before the court are not involved. 13 

On a petition to open such a settlement or sur¬ 
charge the account, it is proper so to open it as to 
correct errors on both sides; 14 and when a settle¬ 
ment is opened at the instance of the personal rep¬ 
resentative to correct mistakes for his benefit, other 
mistakes inuring to the benefit of persons interest¬ 
ed in the estate will be corrected also. 15 

Where a decree settling the accounts of admin¬ 
istrators improperly adjudges that a claim has been 
rejected and is barred by the statute of limitations, 
there is no occasion for opening the decree further 
than may be necessary to preserve funds for the 
payment of the claim, if any is established. 16 

Persons entitled to benefits. Where one of sev¬ 
eral persons interested in an estate institutes a pro¬ 
ceeding to revise the account of the personal rep¬ 
resentative thereof, if successful, it inures to the 
benefit of all persons similarly interested. 17 On 
the other hand, the fact that a decree discharging a 
personal representative is vacated as to one dis¬ 
tributee against whom the statute of limitations 


had not run, because of disability, does not inure 
to the benefit of others not under any disability, 
since the rights of all the distributees are entirely 
separate. 18 

Making surety party . On opening of a decree 
settling the accounts, a surety on the representa¬ 
tive’s bond not served with notice of the applica¬ 
tion may be made a party to the further account- 
ing proceedings ordered. 13 

Distinction between opening , and surcharging 
and falsifying. When errors or mistakes only are 
shown to exist in an account the settlement will not 
be opened, as will be done where fraud or acci¬ 
dent affecting the entire action of the probate court 
is shown, but the person alleging the error or mis¬ 
take in the account will be permitted to surcharge 
and falsify it. 20 The distinction between opening 
an account and surcharging and falsifying it is that 
when an account is opened the whole of it becomes 
subject to review, while when it is merely sur¬ 
charged and falsified the inquiry is limited to par¬ 
ticular items alleged to have been improperly in¬ 
cluded or omitted, and in all other respects the 
account is left to stand as it is. 21 

§ 922. Effect of Refusal to Open Accounting 

Refusal to open the final settlement to permit con- 


by statute.—In re Grube’s Will, 294 
N.Y.S. 311, 162 Misc. 267. 

12. N.Y.—In re Glass’ Estate, 235 
N.Y.S. 299, 134 Misc. 291. 

Delivery of property 

Decree ordering administrator to 
deliver to distributee bonds deliv¬ 
ered to administrator by minor dis¬ 
tributee’s guardian instead of award¬ 
ing value thereof was held proper. 
—Russell v. Russell, 144 So. 542, 
164 Miss. -335, followed in 144 So. 
544. 

Money due another 

Children of intestate are not en¬ 
titled to recover from administrator 
amount due their deceased mother 
as intestate’s widow.—Rose v. Rat¬ 
liff’s Adm’r, 36 S.W.2d 43, 237 Ky. 
645. 

Payment of claim 

Where decree had been reopened 
to permit administrator to file 
amended and supplemental account, 
and accounting was made by execu¬ 
trix of the then deceased administra¬ 
tor, surrogate’s court had jurisdic¬ 
tion to determine payment of claim 
of party cited and filing objections 
to account who was creditor of es¬ 
tate.—In re Miller’s Estate, 276 N. 
Y.S. 197, 243 App.Div. 562. 

13. N.Y.—In re Glass’ Estate, 235 
N.Y.S. 299, 134 Misc. 291. 


Rights of surety on representative’s 
bond 

Where administratrix’ final ac¬ 
count was approved by county court 
and final decree of distribution en¬ 
tered, and administratrix and her 
bondsman were discharged, order 
rendered more than two years there¬ 
after vacating final decree of dis¬ 
tribution on application of minor 
heir was ineffective against surety 
on administratrix’ bond, where no 
notice of application to vacate was 
served on surety.—Hartford Acci¬ 
dent & Indemnity Co. v. Goldberg, 61 
P.2d 704, 178 Okl. 75. 

14. S.C.—Floyd v. Friester, 29 S. 

C.Eq. 248. 

Reason for rule 

Because a petition to open the set¬ 
tlement is decided on equitable 
grounds, the court is not confined 
to the .correction of errors of which 
petitioner complains, errors in his 
favor bein|r equally open for ad¬ 
justment.—Scammon v. Pearson, 113 
A. 771, 80 N.H. 122. 

Improper charge against representa¬ 
tive 

In suit to surcharge and falsify 
ex parte account of an administra¬ 
tor, administrator should be credit¬ 
ed with an item with which he had 
improperly charged himself in his 
ex parte settlement, where the mis¬ 
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take was called to attention of court 
by administrator’s answer, which he 
prayed to be read as a cross bill.— 
Young v. Bowen, 108 S.E. 866, 131 
Va. 401. 

15. Ga.—Gibbons v. Jones, 56 Ga. 
297. 

Mass.—Saxton v. Chamberlain, 6 
Pick. 422. 

16. N.Y.—Matter of Doig, 110 N. 
Y.S. 93, 125 App.Div. 746. 

17. Pa.—In re McPherran, 61 A. 
954, 212 Pa. 425. 

24 C.J. p 1043 note 17. 

18. Tenn.—Fitzsimmons v. John¬ 
son, 17 S.W. 100, 90 Tenn. 416. 

19. N.Y.—In re Humpfner's Estate, 
' 3 N.Y.S.2d 143, 166 Misc. 672. 

Citation to surety 

Although the surety on an ad¬ 
ministrator’s bond must be made 
party to proceeding involving an 
account, if surety was not in fact 
cited or did not appear, surety must 
be brought in by supplemental cita¬ 
tion before decree of distribution can 
properly be made.—In re Humpf¬ 
ner's Estate, supra. 

20. Ala.—Cowan v. Jones, 27 Ala. 
317. 

24 C.J. p 1043 note 19. 

21. Ala.—Cowan v. Jones, 27 Ala. 
317. 

24 C.J. p 1043 note 20. 
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sideration of a claim does not of itself afTect the right of 
the petitioner to enforce the claim at law or in equity. 

An order dismissing a petition to open the ac¬ 
counts of an executor and to allow a claim of the 
petitioner against decedent’s estate does not affect 
the right of the petitioner to enforce his claim at 
law or in equity. 22 

§ 923. Annual or Partial Settlements 

Annual or partial settlements are subject to attack 
as are the final settlements. 

An annual or partial settlement is usually ex 


! parte and only prima facie correct, see supra § 910, 
j and is liable to be impeached, surcharged and falsi¬ 
fied, or opened for correction either on a subsequent 
' annual or partial settlement or on the final settle¬ 
ment itself, 22 statutes sometimes expressly or in 
effect providing therefor. 24 

As such settlements are conclusive as to matters 
contested and adjudicated thereon, see supra § 910, 
they can be opened or set aside as to such matters 
only for such grounds and in the same manner as 
final settlements. 25 


20 . lid.—Houck v. Houck, 76 A. 
5SI, 112 Md. 122. 

23. Ill.—Wahl v. Schmidt, 237 Ill. 
App. 372. 

Iowa.—In re Chesmore’s Estate, 1S9 
N.W. 770, 194 Iowa 300. 

24 C.J. p 1043 note 23. 

Surcharge of later accounts 

Although order of probate court 
approving first account could not be 
disturbed because no appeal was 
taken therefrom within time al¬ 
lowed, probate court had power to 
surcharge later accounts of execu¬ 
tor for fraudulent conversion of es¬ 
tate at time prior to approval of 
first account and to direct the ex¬ 
ecutor to recover portion of estate 
fraudulently converted and to ac¬ 
count therefor in his later accounts. 
—Landis v. Grimes, 100 P.2d 1089, 
3S Cal.App.2d 324. 

Action to surcharge 

Where, in action for Judgment 
against executors for balance of 
legacies free from costs or charges 
which executors were attempting to 
charge against them in partial set¬ 
tlement, only issue was whether 
plaintiffs should be charged with 
such items, the suit would be treat¬ 
ed as one to surcharge the partial 
settlement.—Lakes v. Lakes' Ex'rs, 
163 S.W.2d 86, 267 Ky. 684. 

Order of reference 

An order of reference in proceed¬ 
ings in equity to surcharge and fal¬ 
sify an executor's account settled 
ex parte should be general in form. 
—Seabright v. Seabright, 28 W.Va. 
412. 

24. Mass.—Barrett v. Briry, 152 N. 
E. 79, 256 Mass. 45. 

24 C.J. p 1044 note 26. 

Applicability of amendment 
As respects right to open former 
accounts on subsequent accounting, 
where administration of estate was 
commenced in 1876, and eighth and 
ninth accounts were settled in 1928 
and 1931, tenth account filed in 1937 
wa4~ controlled by general code pro¬ 
vision enacted in 1932, describing 
the effect of a determination of pro¬ 
bate cteut o® settlement of account, 
and the code provision that repeal 
or amendment of statute shall not 


affect pending action was not ap¬ 
plicable since exceptions to ac¬ 
counts are separate proceedings.—In 
re Chambers* Estate, App.. 36 N.E. 
2d 175. appeal dismissed 24 N.E.2d 
601, 136 Ohio St. 202. 

Any time before final settlement 
Iowa.—In re Nicholson’s Estate, 300 

N.W. 332, 230 Iowa 1191—In re 
| Metcalf's Estate, 2S9 N.W. 739, 

| 227 Iowa 985—In re Durey’s Es¬ 

tate, 245 N.W. 236, 215 Iowa 257. 
On subsequent or final settlement 
Ohio,—In re Chambers’ Estate, App., 

36 N.E.2d 175, appeal dismissed 

24 N.E.2d 601, 136 Ohio St. 202. 
Persons entitled 

The statute providing that mis¬ 
takes in settlements of an adminis¬ 
trator’s accounts may be corrected 
in probate court at any time before 
administrator’s final settlement and 
discharge was intended as protec¬ 
tion to heirs against mistakes or 
fraudulent acts of administrators, 
but protection of statute is not lim¬ 
ited to heirs and extends to all who 
have an interest in estate.—In re 
Nicholson's Estate, 300 N.W. 332, 
230 Iowa 1191. 

Motion in effect a petition 

Motion in probate court to reopen 
executor's partial account was suf¬ 
ficient to sustain judgment against 
executor, where motion was in ef¬ 
fect a petition and prayed for judg¬ 
ment against executor.—Shanower 
v. Cook, 192 N.E. 276, 47 Ohio App. 
553. 

Petition to revoke improper 

Petition for revocation of decree 
allowing first account of executors, 
for purpose of correcting error 
therein, was unnecessary and prop¬ 
erly denied, the error being cor¬ 
rectable on subsequent accounting. 
—Barrett v. Briry* 152 N.E. 79, 256 
Mass. 45. 

Laches 

Laches is not available to prevent 
opening and correcting prior settle¬ 
ment, where delay was due to faith 
reposed by exceptors ha the personal 
representative.—In re Chambers' Es¬ 
tate, App., 86 N.E.2d 175, appeal 
dismissed 24 N.EL2d 601, 136 Ohio 
St. 202. 


Allegations 

Petitioner must point out particu¬ 
lars in which account is fraudulent 
or erroneous, so as to apprise oppo¬ 
site party of what is intended to be 
proved.—In re Schlemm’s Estate, 22 
A.2d 364, 130 N.J.Eq. 295. 

Showing necessary 

Order on intermediate report 
should not be vacated without some 
showing that it was erroneously, 
improperly, or improvidently grant¬ 
ed.—In re Chesmore's Estate, 189 
N.W. 770, 194 Iowa 300. 

Evidence 

(1) Burden is on petitioner to lay 
such evidence of fraud or mistake 
before the court, so as to make out 
at least a prima facie case.—In re 
Schlemm's Estate, 22 A.2d 364, 130 
N.J.Eq. 295. 

(2) That petitioner obtained a 
rule to show cause why the ac¬ 
count should not be opened, does not 
impose on opposite party necessity 
of sustaining the account and de¬ 
cree.—In re Schlemm’s Estate, su¬ 
pra. 

(3) Evidence held insufficient to 
sustain contention that no inventory 
and appraisal was ever filed.—In re 
Schlemm’s Estate, supra. 

25. Pa.—Tasker’s Estate, 15 Pa. 

Dist. 166. 

Utah.—In re Raleigh, 158 P. 705, 

48 Utah 128. 

24 C.J. p 1043 note 25. 

Discretion, of court 

(1) Refusal to open account be¬ 
cause of loss to estate from sale 
of stock in the market is not an 
abuse of discretion, whether execu¬ 
tor should sell or hold securities 
belonging to estate being question 
of fact.—Rowell v. Milliken, 165 N. 
E. 422, 226 Mass. 448. 

(2) Surrogate's vacation of decree 
settling intermediate account of ex¬ 
ecutors and trustees on petition of 
one who was party to proceeding, 
in which he appeared by attorney, 
was held abuse of discretion.—In 
re Defendorfs Will, 276 N.T.S. 926, 
243 App.I>iv. 627. 

Fraud and mistake 

NJE,—In re Schlemm's Estate, 22 A 

2d 364, 130 N.J.Eq. 295. 
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Where an early account is opened for good cause 
shown, a decree settling a subsequent intermediate 
account based on the former must also be opened. 26 

Matters considered . Under some of the statutes 
all matters of earlier accounts not already contest¬ 
ed may be investigated when a later account is 
brought before the court. 27 

On the other hand, a rejected claim which was 
not presented until after the account had been filed, 
and which claimant could assert by action or on the 
final accounting, cannot be considered by the court 
on a petition to open the earlier account. 28 In an 

h . m 

§ 924. In General 

The decrees and orders of probate courts rendered on 
the settlements of personal representatives ordinarily are 
subject to review by appear or writ of error, and in a 
proper case certiorari will lie. 


action by creditors of decedent to have lands held 
by his widow, who was his administratrix, which 
were redeemed from mortgages by the use of gen¬ 
eral assets of the estate under order of the pro¬ 
bate court, and sold by authority of the court, de¬ 
clared held in trust for their benefit, and seeking 
that the administration accounts be surcharged and 
falsified, the claim of the widow to certain credits 
as administratrix, which the probate court author¬ 
ized her to take at some future settlement to be filed 
by her, and for which she had not asked credit in 
any settlement, will not be considered, her admin¬ 
istration being still open. 29 


The decrees and orders of probate courts ren¬ 
dered on the settlements of personal representa¬ 
tives are ordinarily, like other decrees and orders, 
subject to review by appeal or writ of error, 30 al- 


Ohio.—Shanower v. Cook, 192 N.E. 

276, 47 Ohio App. 553. 

24 C.J. p 1043 note 25 [a]. 

Bill in equity after use of other 
remedy 

Bill in equity does not lie to set 
aside as fraudulent an order of pro¬ 
bate court approving executory first 
account, of which legatees did not 
have knowledge until it was too late 
for them to appeal or to seek correc¬ 
tion of order, where it appears that, 
after approval of first account, pe¬ 
titioner filed a contest to second ac¬ 
count and to final account and also 
a petition to remove executor, all 
of which were overruled since lega¬ 
tees had a plain and speedy remedy 
against executor in the probate court 
which they had exercised.—Landis 
v. Grimes, 100 P.2d 1089, 38 Cal. 
App.2d 324. 

Settlement of claim approved by 
court 

A settlement of a disputed claim 
approved by the court on an early 
account will not be disturbed many 
years later on the final accounting, 
the interested parties having known 
of, and participated in, the settle¬ 
ment.—Wahl v. Schmidt, 237 Ill. 
App. 372. 

Opening decree properly refused 
N.J.—In re Schlemm‘s Estate, 22 A. 

2d 364, 130 N.J.Eq. 295. 

Wis.—In re Roebken’s Will, 283 N. 

W. 815, 230 Wis. 215. 

24 C.J. p 1043 note 25 [b]. 

26 . N.Y.—In re Wechsler's Estate, 
273 N.Y.S. 968, 152 Misc. 564, 

27 . Mass.—Barrett v. Briry, 152 N. 
E. 79, 256 Mass. 45. 

28. N.Y.—In re Defendorf’s Will, 
276 N.Y.S. 926, 243 App.Div. 627. 


29. Ark.—Salinger v. Black, 60 S. 
W. 229, 68 Ark. 449. 

30. Ill.—People ex rel. Methodist 
Deaconess Orphanage v. Leach, 1 
N.E.2d 546, 285 Ill.App. 19—Big- 
gerstaff v. Spaulding, 277 Ill.App. 
48. 

Ky.—Harper v. Lamb, 261 S.W. 280, 
202 Ky. 771. 

Ohio.—In re Logan’s Estate, 13 N. 

E.2d 911, 133 Ohio St. 341. 

Pa.—In re Geiger’s Estate, 19 Pa. 
Dist. & Co. 427. 

24 C.J. p 963 note 45, p 1044 note 29. 
Appeal in probate proceedings gen¬ 
erally see Appeal and Error § 146. 
Biberal construction of statute 
Statute permitting appeal from 
judgment of probate court in set¬ 
tling accounts of executor is reme¬ 
dial and must be liberally construed. 
—U. S. Fidelity & Guaranty Co. of 
Baltimore, Md. v. Wood, 172 N.E. 
383, 35 Ohio App. 224. 

Statute allowing appeals In “any 
proceeding” 

Under St. 1919 c 274 § 1, authoriz¬ 
ing appeals from the probate court 
in any proceeding begun after that 
act took effect to the supreme judi¬ 
cial court, etc., the filing of an ad¬ 
ministrator’s first account and the 
proceedings thereon constitute a 
“proceeding” begun after the stat¬ 
ute took effect, although the ad¬ 
ministrator was appointed before it 
took effect, as the words “any pro¬ 
ceeding,” as regards substantial pro¬ 
ceedings on petition and notice to 
adversary interests, after the ap¬ 
pointment of an administrator or ex¬ 
ecutor, mean any independent steps 
in the settlement of the estate that 
cannot be taken and determined ex¬ 
cept on petition and hearing, inde¬ 
pendent of the petition on which the 
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letters of administration were issued. 
—Gonzales v. Gonzales, 133 N.E. 855, 
240 Mass. 159. 

Appeal as proper remedy 

Remedy for credit improperly al¬ 
lowed administrator is for person 
interested to object to allowance, 
and, if unsuccessful, to appeal.— 
Latham v. McClenny, 285 P. 684, 36 
Ariz. 337. 

Courts having jurisdiction to review 

(1) The district court had juris¬ 
diction of an appeal from probate 
court’s ruling on executor's final re¬ 
port.—In re Brown’s Estate, 76 P.2d 
857, 147 K&n. 395, 116 A.L.R. 1012. 

(2) District court had appellate 
jurisdiction in case wherein probate 
court approved administrator’s re¬ 
port and ordered his discharge.— 
Thacker v. Sams, Tex.Civ.App., 44 
S.W. 2d 391. 

(3) District court had jurisdiction 
of appeal from judgment of county 
probate court fixing amount of mon¬ 
ey in hands of administrators with 
wills annexed belonging to estates. 
—Loewenstein v. Watts, Civ.App., 
119 S.W.2d 176, affirmed 137 S.W.2d 
2, 134 Tex. 660, 128 A.L.R. 910. 

(4) The orphans’ court has in¬ 
herent power to review accounts and 
adjudications, aside from statutory 
authority.—In re Stewart’s Estate, 
9 Som.Leg.J., Pa., 148, -52 York Leg. 
Rec. 53. 

(5) Other cases see 24 C.J. p 1044 
note 29 [a]. 

Derivative jurisdiction 

In appeals from probate courts to 
circuit courts from settlements o'f 
administrators, executors and guard¬ 
ians and curators and divers other 
matters, jurisdiction of circuit court 
is purely derivative.—McCrary v. 
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though, in the absence of any statute authorizing 
an appeal from such a judgment, the right of ap¬ 
peal has been denied. 31 Where the right of appeal 
is conferred by statute, a writ of error 32 or a bill 
of review 33 does not lie. In a proper case a writ 
of certiorari will lie to review such an order or de¬ 
cree. 34 

Appeals from orders and decrees rendered on 
the settlements of representatives are to be taken 
in the manner provided by statute. 35 General stat¬ 
utes governing appellate procedure do not control 
appeals from such orders and decrees where they 
are specifically excepted from the operation of the 
general statutes and special statutes prescribe the 
procedure to be followed. 36 

Where the chancery court assumes jurisdiction of 
the settlement of the account of a personal repre¬ 
sentative, see supra § 839, its action is subject to 
review. 37 

Consolidation of appeals. In a proper case two 
appeals from a decree in an accounting proceeding 
may be consolidated. 33 

Effect of appeal. The probate court does not 
lose general jurisdiction of the estate pending ap¬ 


peal from its orders on objections to the semiannual 
account of an administrator or executor; 39 nor 
does an appeal from a final account divest the low¬ 
er court of jurisdiction over a supplemental account 
limited strictly to receipts and disbursements since 
the final account was filed. 40 

Stay of proceedings . Where the statutes so pro¬ 
vide, an appeal from an order of the probate court 
allowing the account of a personal representative 
suspends its operation until the appeal is decided. 41 
A stay may be denied by the court where it would 
defeat the whole aim and object of the suit. 42 

New trial . In the absence of statute, the pro¬ 
ceeding of a motion for a new trial does not ap¬ 
ply to a probate order settling the account of a 
personal representative. 43 

§ 925. Orders and Decrees Reviewable 

On the accounting and settlement of a personal repre¬ 
sentative ordinarily only final orders or decrees are re- 
viewable, although appeals from interlocutory orders are 
sometimes allowed. In some jurisdictions an appeal lies 
from void orders, or orders vacating and setting aside a 
decree of settlement, or refusing to do so, or orders or 
decrees entered on intermediate reports or partial set¬ 
tlements. 


Michael, 109 S.W.2d 50, 233 Mo.App. 
797. 

BCatter of right 

A review of the account of a fidu¬ 
ciary is a matter of right where the 
bill is founded on errors of law ap¬ 
pearing on the face of the record, 
or where any matter has arisen since 
the confirmation or decree, or where 
justice and equity require and no 
one will be injured thereby.—In re 
Stewart’s Estate, 9 Som.Leg.J., Pa., 
148, 52 York Leg.Rec. 53—24 C.J. p 
1044 note 29 [bj. 

31. Ky.—Turner v. Johnson -County 
Ct., 14 Bush. 411. 

La.—Denis v. Cordeviella, 4 Mart. 
344. 

32. Ill.—Biggerstaff v. Spaulding, 
277 Ill.App. 48. 

33. Pa—In re Slagle’s Estate, 7 A. 
2d 353, 335 Pa 552. 

Where issues decided 

A bill of review to review account 
of fiduciaries will not be considered 
where the issues were raised, con¬ 
tested, and decided.—In re Stewart’s 
Estate, 9 Som.Leg.J., Pa, 148, 52 

York Leg.Rec. 53. 

34. CaL—Gladding v. Superior 

Court in and for Los Angeles 
County, 60 P.2d 857, 7 Cal.2d 408. 

Minn.—In re Carson’s Estate, 232 N. 

W. 788, 181 Minn. 432. 

24 C.J. p 1044 note 31. 

35* Ohio.—In re Logan’s Estate, 13 
N.E.2d 911, 133 Ohio St. 341. 


Pa—In re Stewart’s Estate, 9 Som. 

Leg.J. 148, 52 York Leg.Rec. 53. 
Requisites for review see infra § 
930. 

36. Ohio.—In re Logan’s Estate, 13 
N.E.2d 911, 133 Ohio St. 341. 

37. N.J.—Pilley v. Van Dyke, 72 A. 
943, 75 N.J.Eq. 571, reversing 69 
A. 200, 74 N.J.Eq. 219. 

38. Mich.—Wisner v. Mabley, 38 N. 
W. 262, 70 Mich. 271. 

Consolidation held proper 

Mich.—Wisner v. Mabley, 38 N.W. 

262, 70 Mich. 271. 

24 C.J. p 1051 note 20 [a]. 
Consolidation held improper 

Where caveats to administratrix’ 
return by creditors of estate and 
citation for settlement by caveators 
as heirs at law were tried together 
before ordinary, without formal or¬ 
der consolidating them, on appeal 
from ordinary's judgment, superior 
court judge erred in consolidating 
cases nunc pro tunc and ordering 
that they proceed to trial as one ac¬ 
tion, and in refusing to dismiss ap¬ 
peal.—Lowery v. Wilcox, 174 S.E. 
149, 49 Ga.App. 47. 

39. Alaska.—Rosburg v. Burns, 6 
Alaska 436. 

40. Cal.—Duncan v. Superior Court 
in and for City and County of 
San Francisco, 44 P.2d 356, 3 CaL 
2d 143. 

41. Mass.—Moyer v. Bray, 116 N.E. 
511, 227 Mass. 303. 
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Final decree against temporary ad¬ 
ministrator 

An appeal in a proceeding to con¬ 
test a temporary administrator’s 
final report by a contestant of de¬ 
cedent’s will suspends, pending such 
appeal, a final decree ordering the 
temporary administrator to pay over 
money to the executor.—Campbell 
v. Land, Tex.Civ.App., 69 S.W.2d 554. 

42. Stay of injunction and receiver¬ 
ship 

On appeal from an order in equity 
granting injunctive relief and the 
appointment of a receiver pending 
litigation as to a claimed fraudulent 
accounting and disposition of the es¬ 
tate, a denial of a stay of proceed¬ 
ings is proper since to grant the 
stay would defeat the whole aim 
and object of the suit and leave the 
court with nothing on which to act 
in case fraud was found.—Beatty v. 
Wunschel, 196 A. 456, 123 N.J.Eq. 
192. 

43. Cal.—In re Franklin, 65 F. 1081, 
133 Cal. 584. 

24 C.J. p 1044 note 30 [a]. 
Appealability of order denying mo¬ 
tion for new trial see infra § 925. 
Motion for new trial as prerequi¬ 
site to review see infra § 927. 
Power of courts of limited jurisdic¬ 
tion to grant new trials see the 
C.J.S. title New Trial § 2, also 
46 C.J. p 60 notes 16—22. 
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On the accounting and settlement of a personal 
representative ordinarily only orders or decrees 
which are final are reviewable ; 44 but an appeal is 
sometimes allowed from any order which affects a 
substantial right, 45 even though it is not final; 46 


or from specified interlocutory orders. 47 

In some jurisdictions an order approving an ex¬ 
ecutor's or administrator's preliminary 48 or inter¬ 
mediate 49 report, or the allowance of an annual or 
partial settlement, 50 is not regarded as a final de- 


44. Colo.—Goodknight v. Harper, 
197 P. 237, 70 Colo. 41. 

Ind.—Stout v. Stout, 131 N.E. 245, 
68 Ind.App. 278, denying rehear¬ 
ing 114 N.E. 473, 68 Ind.App. 278. 
24 C.J. p 1044 note 33. 

Appealability of determination of 
compensaton of executor or ad¬ 
ministrator on settlement of final 
account see supra § 880. 

Orders or decrees held appealable 

(1) Decree settling the final ac¬ 
count of an administrator.—In re 
Babcock's Estate, 192 P. 939, 112 
Wash. 556. 

(2) Order confirming report of 
commissioner to whom reference 
was made in proceeding by execu¬ 
tor for settlement of its account.— 
Schott v. Schott’s Ex’r, 149 S.W.2d 
782, 286 Ky. 208. 

(3) Order in proceeding to compel 
administrator to account rejecting 
his report and declaring balance due 
estate.—Swanberg v. National Sure¬ 
ty Co., 283 P. 761, 86 Mont. 340. 

(4) Order sustaining exceptions 
to executrix’ account and directing 
her to list decedent's bank account. 
—In re Crist's Estate, 162 A. 478, 
106 Pa.Super. 571. 

(5) Order denying petition for set¬ 
tlement of first and final account 
and for discharge of executor.—In 
re Smead's Estate, 10 P.2d 462, 215 
Cal. 439. 

(6) Judgment on hearing of ex¬ 
ceptions to final report of executor, 
which adjudged a final liability for 
stated sum, decreed final distribu¬ 
tion, approved final report of execu¬ 
tor when amended as ordered, and 
ordered executor discharged.—Secu¬ 
rity Trust Co. v. Jaqua, 148 N.E. 
148, transferred, see 150 N.E. 418, 
85 Ind.App. 234, rehearing denied 
152 N.E. 298, 85 Ind.App. 234. 

(7) Superior court clerk's order, 
made in accordance with his opinion 
as to law applicable to facts found, 
requiring executor to file final ac¬ 
count and pay over property of es¬ 
tate to itself as trustee.—In re Wa¬ 
chovia Bank & Trust Co., 186 S.E. 
510, 210 N.C. 385. 

(8) Other orders or decrees.—En¬ 
right v. Sedalia Trust Co., 20 S.W. 
2d 517, 323 Mo. 1043—3 C.J. p 570 
note 44 [f]—24 C.J. p 1044 note 33 
[c]. 

Orders held not appealable 

(1) Order confirming accounts of 
executors where order is made in an 
ex parte proceeding.—Butt v. Mur- 
den, 140 S.E. 663, 149 V&. 518— 


Owens v. Owens' Ex’r, 63 S.E. 990, 
109 Va. 432. 

(2) Order approving items of the 
executor’s account, requiring fur¬ 
ther collections and report, and con¬ 
tinuing proceedings for further de¬ 
cree.—In re Hansen's Estate, 221 N. 
W. 694, 117 Neb. 551. 

(3) Order making restatement of 
auditor's schedule of distribution of 
deceased's estate after reference of 
executor’s account, without ordering 
payments in accord therewith.—In 
re Holben's Estate, 149 A. 598, 299 
Pa. 348. 

(4) Order requiring an executor 
or administrator to account.—Tori- 
bio v. Toribio, 7 Philippine 526—3 
C.J. p 573 note 49 [g] (2). 

(5) Order on exceptions to admin¬ 
istrator's report, directing the ad¬ 
ministrator to make and file an 
amended report, charging certain 
advancements.—Stout v. Stout, 114 
N.E. 473, 68 Ind.App. 278, rehearing 
denied 131 N.E. 245, 68 Ind.App. 278. 

(6) Order purporting to charge 
plaintiff trust company, as adminis¬ 
trator of a decedent’s estate, with 
a particular item to be accounted 
for by it on final distribution.— 
Farmers’ Bank & Trust Co. v. Stan¬ 
ley, 228 S.W. 691, 190 Ky. 762. 

(7) Order of the probate court 
refusing to continue final settlement 
of an executor.—In re Woods' Es¬ 
tate, 261 S.W. 943, 217 Mo.App. 257. 

(8) Order overruling exceptions 
to an executor’s final account.—In 
re O'Connor’s Estate, 254 P. 269, 200 
Cal. 646. 

(9) Order of the orphans' court 
dismissing exceptions to an execu¬ 
tor’s account with a further order 
that a “decree of distribution be pre¬ 
pared in accordance with the views 
expressed in this opinion.”—In re 
Kaeir’s Estate, 107 A. 723, 264 Pa. 
224. 

(10) Orders for payment of mon¬ 
eys in hands of executor, together 
with amount of surcharge, and or¬ 
ders dismissing exceptions for non- 
observance of court rules.—In re 
Constable's Estate, 146 A. 537, 297 
Pa. 212. 

(11) Order, on objection to admin¬ 
istrator's final report, that the es¬ 
tate was indebted for omitted taxes, 
that report be not approved and ad¬ 
ministrator be not discharged and 
that the auditor prosecute claim for 
taxes.—Hughes v. Patton, 114 N.E. 
224, 67 Ind.App. 654, rehearing de¬ 
nied 115 N.E. 596, 67 Ind.App. 654. 
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(12) Order of the probate court 
making an allowance of fee to at¬ 
torneys for services rendered an es¬ 
tate, which was not made in a set¬ 
tlement or in connection with a set¬ 
tlement of the estate.—In re Wa¬ 
ters’ Estate, Mo.App., 153 S.W.2d 
774. 

(13) Order of the probate court 
setting aside judgment making an 
allowance of fee to attorneys for 
services rendered an estate, which 
was not made in the settlement or 
in connection with the settlement 
of estate.—In re Waters* Estate, su¬ 
pra. 

45. N.Y.—In re Garlock's Will, 299 
N.Y.S. 516, 252 App.Div. 419. 

24 C.J. p 1045 note 34 
Denial of motion to refer 

A denial of a motion to refer in 
proceedings to compel an account¬ 
ing is appealable as affecting a sub¬ 
stantial right.—Jones v. Sugg, 48 
S.E. 575, 136 N.C. 143—Royster v. 
Wright, 24 S.E. 746, 118 N.C. 152. 
Orders held not to affect substantial 
right 

Order in a proceeding for an ac¬ 
counting by executors refusing to 
strike from the record the name of 
a legatee whom the supreme court 
had adjudged to have died without 
issue before the testator does not 
affect a substantial right, as the 
other legatees will receive their 
shares as effectually as if the name 
had been stricken.—In re Crouse's 
Estate, 34 N.Y.S. 404, 88 Hun 443. 

46. N.Y.—In re Garlock's Will, 299 
N.Y.S. 516, 252 App.Div. 419. 

24 C.J. p 1045 note 35. 

47. Ind.—Stout v. Stout, 114 N.E. 
473, 68 Ind.App. 278, rehearing de¬ 
nied 131 N.E. 245, 68 Ind.App. 278. 

Order held not appealable 

On exceptions to administrator’s 
report, an order, directing the ad¬ 
ministrator to make and file an 
amended report, charging certain ad¬ 
vancements, was not an interlocuto¬ 
ry order, appealable under statute.— 
Stout v. Stout, supra. 

48. Colo.—Goodknight v. Harper, 
197 F. 237, 70 Colo. 41. 

43. Colo.—In re Ryan’s Estate, 239 
P. 886, 78 Colo. 100. 

50k Ala.—Black v. Morgan, 149 So. 
845, 227 Ala. 327. 

Hawaii.—In re Estate of Baker, 34 
Hawaii 263. 

Mo.—In re Wickard's Estate, App., 
282 S.W. 173—In re Annual Set- 
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cree or order from which an appeal can be taken, 
it being- permissible for an interested party to ob¬ 
ject to items therein when the final account of the 
executor or administrator is considered and to ap¬ 
peal from an adverse ruling; 51 but in other juris¬ 
dictions an appeal from such orders is allowed, 52 
except when the accounting is an ex parte account¬ 
ing or the beneficiaries are minors not properly rep¬ 
resented. 53 

No appeal lies from the refusal of the probate 
court to allow an account informally presented by 
a personal representative without a settlement in 
due form, 54 or from its action as to a matter with¬ 
in its exclusive discretion. 55 In the absence of stat¬ 


ute an order denying an executor's petition to re¬ 
quire a special administrator to account for a por¬ 
tion of commissions received by him is not appeal- 
able. 56 

Order vacating and setting aside decree of set¬ 
tlement, etc. In some jurisdictions it is held that 
an appeal will lie from an order or decree of the 
probate court setting aside, 57 or refusing to set 
aside, 55 a former decree rendered on the settlement 
of the accounts of an executor or administrator; 
but in other jurisdictions it is held that, unless au¬ 
thorized by some special statutory provision, an ap¬ 
peal will not lie from an order vacating or setting 
aside, 59 or from an order refusing or denying right 


tlements of Barnes, 43 Mo.App. 

295. 

24 C.J. p 1045 note '36. 

Reason for role 

(1) "The reason for the rule is 
that partial settlements of accounts 
of an estate are merely exhibits of 
the condition of the estate; such 
partial settlements are only inter¬ 
locutory -steps which terminate with 
the final settlement or order of dis¬ 
charge. . . . No notice Is pub¬ 

lished of such partial settlements, 
and when the final settlement is to 
be made proper statutory notice is 
required. Furthermore, such par¬ 
tial settlements are open to further 
action of the probate court, to be 
corrected and modified at the final 
settlement if such is deemed right 
and proper, so that the partial set¬ 
tlements are open and become a part 
of the final settlement when such is 
approved/*—In re Wickard's Estate, 
Mo.App., 282 S.W. 173, 175. 

<2) "Until surcharged and falsi¬ 
fied in the manner indicated by stat¬ 
ute, the ex parte settlement, al¬ 
though confirmed by the order of 
the court, is mere matter of evi¬ 
dence, and an order of this court 
affirming the order of the chancery 
court would not make the ex parte 
settlement any more final than it 
was before the appeal was taken. 
It could still be questioned by a 
bill to surcharge and falsify; so 
that an appeal from such an or¬ 
der would be barren of results/*— 
Owens v. Owens, 63 S.E. 990, 991, 
109 Va. 432. 

Partial settlement embodied in final 
settlement 

Appeal, although taken technically 
from allowance of partial settlement, 
was effectually from final settlement 
where exceptions to partial settle¬ 
ment were not acted on until final 
settlement.—In re Wickard’s Estate, 
Mo.App., 282 S.W. 173. 

51. Ala.—-Walsh v. Walsh, 164 So. 
- ' 822, 231 Ala. 305. 

Hawaii.—In re Estate of Baker, 34 

1 Hawaii 263. 

<- 


52. Mich.—Nowland v. Rice’s Es¬ 
tate, 101 NVW. 214, 138 Mich. 146. 

Minn.—Melstrom v. Terry, 212 N.W. 
902, 170 Minn. 33S. 

N.Y.—In re Garlock’s Will, 299 N.Y. 

S. 516, 252 App.Div. 419. 

N.D.—Priewe v. Priewe, 175 N.W. 
732, 43 N.D. 509. 

Okl.—In re Travis’ Estate, 97 P.2d 
50, 186 Okl. 223. 

24 C.J. p 1045 note 37. 

Appeal as sole remedy 

Appeal is the sole remedy of all 
interested persons, except as to per¬ 
sons laboring under disability, who 
are adversely affected by an order 
settling an annual account.—In re 
Travis’ Estate, 97 P.2d 50, 186 Okl. 
223. 

As to disallowed claims 

Where claims against decedent’s 
estate were approved by adminis¬ 
trator and county judge, and there¬ 
after, on petition of devisees on ad- 
^ministrator’s annual account, county 
judge disallowed the account in so 
far as the claims were concerned, 
county judge’s order was appeal- 
able to district court.—In re Travis’ 
Estate, supra. 

53. Minn.—Melstrom v. Terry, 212 
N.W. 902, 170 Minn. 338. 

54. Ala.—Trammell v. Trammell, 50 
Ala. 39. 

55. N.J.—Moore v. Raggi, 32 N.J.Eq. 
273. 

Awarding costs taxed on caveat to 
will 

Where, after trial on a caveat to 
will in circuit court, certified copy 
| of docket entries, including jury’s 
answers to issues and amount of 
costs taxed against caveator, was 
forwarded to orphans’ court, such 
court in awarding costs taxed 
against' the caveator acted within 
its exclusive and discretionary pow¬ 
ers from which no appeal would lie. 
—Phillips’ v. Phillips' Estate, Md., 
19 A.2d 839. 

Restating account 

The granting or refusal of a motion 
to restate an administrator's account 


rests wholly in the discretion of the 
court and is not reviewable on ap¬ 
peal.—Moore v. Raggi, 32 N.J.Eq. 
273. 

56. Cal.—In re Olmstead’s Estate, 
15 P.2d 495, 216 Cal. 585t 

57. Mass.—Beardsley v. Hall, 197 N. 
E. 35, 291 Mass. 411, 99 A.L.R. 
1129. 

Or.—In re Lee’s Estate, 271 P. 994, 
132 Or. 1. 

3 C.J. p 574 note 57 [a]—24 C.J. p 
1045 note 40. 

Order setting aside discharge of rep¬ 
resentative, etc. 

In succession proceeding where 
court set aside discharge of executor 
and ex parte distribution order, and 
ordered executor to take proceedings 
looking toward proper and legal 
termination of administration, ex¬ 
ecutor could take suspensive appeal 
from such judgment, since real ques¬ 
tion was whether there was succes¬ 
sion or whether further administra¬ 
tion of succession was necessary or 
legally possible.—Succession of Illg, 
156 So. 224, 180 La. 207. 

58. Mass.—Beardsley v. Hall, 197 N. 

E, 35, 291 Mass. 411, 99 A.L.R. 
1129. ■ 

3 C.J. p 570 note 44 [j] (6)—24 C.J. 
p 1045 note 41. 

Motion to vacate order allowing at¬ 
torney’s fees 

Where the charges for services ren¬ 
dered by an attorney to an executor 
are against the executor individual¬ 
ly, so that the court has no author¬ 
ity to order an allowance in favor of 
the attorney against the estate, or 
against the executor as such, an ap¬ 
peal lies from an order denying a 
motion to set aside an order making 
such an allowance on the final ac¬ 
counting of an executor.—Seaman v. 
Whitehead, 78 N.Y. 306. 

59. Mont.—In re Sullivan’s Estate, 
118 P.2d 137. 

3, C.J. P 574 note 53—24 C.J. p 1045 
no"te 40 [aj. 

I * . I / V 
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to vacate or set aside, 60 or to reopen and amend, 61 
such an order, or from an order denying a motion 
for a new trial of such a proceeding. 62 It has been 
held that an order purporting to vacate and set 
aside an executors' first account current and decrees 
of partial distribution is not appealable and that a 
writ of certiorari is the proper remedy to review 
such order. 63 

Appeal from part of 07‘der or judgment. An ap¬ 
peal may be taken from a part of a final order or 
judgment if the part whereby appellant is aggrieved 
is so far distinct and independent that it may be 
adjudicated on appeal without bringing up for re¬ 
view the entire order or judgment. 64 It is held in 
some jurisdictions that an appeal may be taken as 
to any item in the account. 65 In other jurisdictions, 
however, it is held that an appeal will not lie from 
an order relating only to certain items in the final 
account, 66 but must be taken so as to bring up the 
entire matter and permit a rehearing on each and 
every item of the account, 67 although an order as 
to separate items is reviewable by certiorari. 68 

Appealability of order because of inadvertent 
omission. Where an item in an administrator's ac¬ 
count is allowed by the court, but inadvertently 


omitted from its order, an appeal is not justified, 
since the order could no doubt be corrected by 
calling the court's attention to such omission. 60 

Void order. It has been held that a void order 
is appealable, 70 although there is authority to the 
contrary. 71 An order setting aside a previous void 
order is not appealable. 72 

Discharge of admmisirator . In the absence of 
statute an order discharging an administrator fol¬ 
lowing an order settling his account is not appeal- 
able. 73 

§ 926. Persons Entitled to Review 

a. In general 

b. Legatees, distributees, and creditors 

c. Personal representatives 

a. In General 

In the absence of estoppel or waiver any person ag¬ 
grieved by an order or decree on the settlement of ad¬ 
ministration accounts usually is entitled to appeal. 

Under the rules stated in Appeal and Error §§ 
169, 170, 183, in proceedings for the settlement of 
administration accounts an appeal usually may be 
taken by any person aggrieved by an order or de- 


60. Mont.—In re Sullivan's Estate, 
supra. 

3 C.J. p 574 note 53—24 C.J. p 1045 
note 41 [b]. 

61. Mont.—In re Sullivan’s Estate, 
supra. 

62. Cal.—In re McCarthy’s Estate, 
97 P.2d 480, 36 Cal.App.2d 194. 

Jurisdiction of court where appeals 
abolished 

Under statute abolishing appeals 
from orders denying new trials, the 
supreme court on attempted appeal 
from an order denying motion for 
new trial has no jurisdiction to de¬ 
termine whether the district court 
sitting in probate erred in sustaining 
objections.—In re Sullivan’s Estate, 
Mont., 118 P.2d 383. 

63. Cal.—Gladding v. Superior Court 
in and for Los Angeles County, 60 
P.2d 857. 7 Cal.2d 408. 

Vacation of valid order improper 
Minor grandchildren of testator 
who were legatees under testator's 
will could not have first account cur¬ 
rent of executors, which was approv¬ 
ed by valid order, set aside in certio¬ 
rari proceeding several years after 
such order was entered on ground 
that it reflected partial distribution 
to widow, instead of partial distribu¬ 
tion to all legatees, since grand¬ 
children did not show sufficient 
“cause” for reopening account under 
statute allowing persons under dis¬ 
ability to’ niove for “cause" to re- 

34 C.J.S.—72 


open account at any time before final 
distribution.—Gladding v. Superior 
Court in and for Los Angeles Coun¬ 
ty, supra. 

. 

64. Minn.—St. Paul Trust Co. v. 
Kittson, 87 N.W. 1012, 84 Minn. 
493. 

Claim for services 

Claim of executor for services is 
so far distinct that it may be adjudi¬ 
cated on review without bringing up 
for review the entire order settling 
the account.—St. Paul Trust Co. v. 
Kittson, supra. 

65. Ill.—Wahl v. Schmidt, 237 Ill. 
App. 372. 

3 C.J. p 466 note 83 [b]. 

66. Miss.—Rea v. Smith, 133 So. 
125, 160 Miss. 848. 

Attorney’s fees 

Order directing representatives of 
estate to pay attorney’s fees is not 
appealable.—In re Carson’s Estate, 
232 N.W. 788, 181 Minn. 432. 

Order denying motion to surcharge 

Order denying motion of residuary 
legatee to surcharge executor’s ac¬ 
count is not appealable.—In re 
Reed’s Estate, 48 P.2d 177, 9 Cal.App. 
'2d 94. 

Appeal from separate items not 
shown 

Where op final settlement of an es¬ 
tate a judgment is rendered that the 
administrator pay to the heir a cer- 

1137 


tain sum, the judgment is the one 
thing necessary to appeal from and 
brings up the whole matter, and the 
appeal may not be dismissed on the 
ground that an appeal cannot be tak¬ 
en from a separate item or from any 
number of separate items allowed or 
refused.—Gunn v. Newcomer, Kan. 
App., 57 P. 1052. 

67. Mich.—Showers v. Morrill, 8 N. 
W. 193, 41 Mich. 700. 

68. Minn.—In re Carson’s Estate, 
232 N.W. 788, 181 Minn. 432. 

69. Cal.—In re Byrne, 54 P. 957, 
1015, 122 Cal. 260. 

70. Cal.—In re Bullock’s Estate, 17 
P. 540, 75 Cal. 419. 

71. Mont.—In re Barker, 67 P. 941, 
26 Mont. 279. 

Void amending order 

Charges against executors in order 
amending order settling their ac¬ 
counts on ground of inadvertence 
over sixty days after entry of previ¬ 
ous order are not properly before 
supreme court on appeal from 
amended order, which was made 
without jurisdiction and hence void. 
—In re Sullivan’s Estate, Mont., 118 
P.2d 137. 

72. Mo.—In re Waters' Estate, App., 
153 S.W.2d 774. 

73. Minn.—In re Zebott’s Estate, 280 
N.W. 652; 203 Minn. 193. 

* / ' L 1 
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cree. 74 Conversely, one cannot appeal from an 
order or decree rendered in such a proceeding un¬ 
less he is, either as an individual or in a represent¬ 
ative capacity, aggrieved thereby, in that it preju¬ 
dicially affects his rights of property or pecuniary 
interests, or those of others for whom he is, with 
relation to such proceeding, the duly constituted 
representative. 75 

Estoppel or waiver . The party seeking to obtain 
a review may be estopped to assert his right of re¬ 
view or the right may be waived. 76 

Intervention . Persons who were parties to the 
proceeding as originally instituted cannot intervene 
on appeal. 77 Where the decree of the lower court 


was not against the surety on the bond of the ex¬ 
ecutor, a petition for intervention, seeking a review 
of the finding of the register, filed by the surety in 
the appellate court, must be stricken on motion, as 
such petition should be presented in the court be¬ 
low. 78 

b. Legatees, Distributees, and Creditors 

Legatees, distributees, and creditors of the decedent, 
when aggrieved, may appeal from an order or decree 
rendered on the settlement of the representative's ac¬ 
counts. 

When aggrieved by the order or decree rendered 
on the settlement of the representative's accounts, 
legatees or distributees, 79 or creditors of dece- 


74. Ky.—Dees* Adm’r v. Dees* Ex’r, 
61 S.W.2d 301, 249 Ky. 650. 

Mo.—State ex rel. Pargeon v. Mc- 
Pike, App., 243 S.W. 278. 

Nev.—In re Hansen's Estate, 24 8 P. 
891, 50 Nev. 16. 

Ohio.—Burke v. McKee, 164 N.E. 776, 
30 Ohio App. 236. 

24 C.J. p 1045 note 50. 

Parties see infra § 928. 

“Person interested” 

“A person interested, within the 
meaning of the statute allowing an 
appeal from a decree of the probate 
court, is one who has some legal 
right, or is under some legal liabil¬ 
ity, that may be enlarged or dimin¬ 
ished by the decree. . . . This 

refers to a pecuniary interest which 
might be established, in whole or in 
part by the decree.**—In re Murphy’s 
Estate, 188 P. 146, 148, 57 Mont. 273. 

Aggrieved person not party to record 
In some jurisdictions a person ag¬ 
grieved who is not a party to the 
record is entitled to appeal.—Beneux 
v. Beneux, 80 S.W.2d 59, 190 Ark. 
618. 

Attorneys 

(1) Where administrator filed peti¬ 
tion in probate court for adjudica¬ 
tion of question of attorneys* fees, 
and attorneys also filed petition 
which was in substance the same as 
that filed by administrator and was 
treated as seeking the same relief, 
and petitions were heard together 
and question could have been litigat¬ 
ed if petition of attorneys had been 
the only one filed, attorneys had 
right to appeal from judgment of 
probate court.—In re Franz* Estate, 
145 S.W.2d 400, 346 Mo. 1149. 

(2) Executor's attorney is not so 
interested in outcome as to be en¬ 
titled to appeal from order denying 
executor credit for fees paid.—In re 
Connolly's Estate, 235 P. 408, 73 
Mont. 35, 

Guardian 

A guardian's appeal from probate 
court's decree, stating account of 
administratrix of minor wards' de¬ 


ceased father's estate as of date one 
year after her appointment and find¬ 
ing balance then due wards, must be 
interpreted as one in his own behalf. 
—Fay v. Fay, 19 N.E.2d 86, 302 

Mass. 297. 

Surety of representative 

(1) A surety on an administrator’s 
bond cannot appeal from a decree 
of the judge of probate settling the 
account of his principal.—Tuxbury’s 
Appeal, 67 Me. 267. 

(2) The surety on the bond of an 
executor who has been removed is a 
"person aggrieved" by a decree al¬ 
lowing the executor’s account and is 
entitled to appeal.—Murray v. Mas¬ 
sachusetts Bonding & Insurance Co., 
186 N.E. 377, 283 Mass. 15. 

(3) Ordinarily the surety on an 
administrator’s bond is not entitled 
to a bill of review.—In re Toebe’s 
Estate, 20 PaDist. & Co. 513, affirm¬ 
ed Commonwealth, to Use of Car¬ 
man v. Toebe, 173 A. 169, 315 Pa 
218. 

(4) However, under certain cir¬ 
cumstances a surety on the bond of 
an administrator cum testamento an- 
nexo is such a party in interest that 
he is entitled to a bill of review.— 
In re Toebe’s Estate, supra—In re 
Peters’ Estate, 20 PaDist. & Co. 1. 

75. Cal.—In re Finch’s Estate, 262 

P. 34, 202 Cal. 612. 

24 C.J. p 1045 note 51. 

Disinherited spouse 

Appeal of surviving but disinheri¬ 
ted husband from order approving 
final account of executor of his 
wife's will and distribution of her 
estate was dismissed, since husband 
had no standing in court in matter 
either of settlement of account of 
executor or of manner in which dis¬ 
tribution was ordered.—In re Thor’s 
Estate, 52 P.2d 966, 11 Cal.App.2d 37. 

One who received more than, his 
share is not entitled to complain that 
executrix' account should be sur¬ 
charged.—In re Grace’s Estate, 248 
N.Y.S. 543, 232 App.Div. 76, afilrmed 
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In re Grace, 185 N.E. 712, 261 N.Y. 
502. 

76. Pa—In re Sherwood, 56 A. 20, 
206 Pa 465. 

24 C.J. p 1046 note 52. 

Clear intention showing waiver 
Where it has been determined that 
executors have fraudulently admin¬ 
istered their trust and their final ac¬ 
count has been disapproved and the 
account ordered to be restated, it is 
only a clear intention, definitely ex¬ 
pressed, that may be held a waiver 
of the right to complain or an invi¬ 
tation to approve the final account 
so as to bar an appeal.—Coats v. 
Bain, Tex.Civ.App., 258 S.W. 897. 
Waiver not shown 

Heir’s acceptance of money, sub¬ 
ject to distribution, is not waiver of 
right to appeal, questioning correct¬ 
ness of administrator’s final account 
as approved, where the amount re¬ 
ceived was not in controversy, so 
that reversal of the decree will not 
affect his right thereto.—In re Fife’s 
Estate, 6 P.2d 821, 154 Okl. 7. 

77. Vt.—In re Prouty’s Estate, 181 
A. 134, 107 Vt. 496. 

78. Ala.—Stone v. Vaughn, 167 So. 
297, 232 Ala 120. 

79. Ky.—Schott v. Schott's Ex'r, 
149 S.W.2d 782, 286 Ky. 208—Harp¬ 
er v. Lamb, 261 S.W. 280, 202 Ky. 
771. 

Mo.—Enright v. Sedalia Trust Co., 
20 S.W.2d 517, 323 Mo. 1043. 

Wash.—In re Bradley’s Estate, 52 
P.2d 333, 184 Wash. 642. 

3 C.J. p 648 note 46—24 C.J. p 1046 
note 53. 

Relatives and heirs 

(1) Heirs at law may appeal.—In 
re Hansen’s Estate, 248 P. 891, 50 
Nev. 16. 

(2) A son and heir at law, whose 
pecuniary rights were affected by a 
decree settling the final accounts of 
the executor, is entitled to appeal.— 
In re Murphy's Estate, 188 P. 146, 57 
Mont. 273. 

(3) Next of kin can appeal from 
probate court's decree allowing an 
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dent, 80 may appeal therefrom, 
c. Personal Representatives 

An executor or administrator may appeal from an 
order or decree in proceedings for the settlement of ad¬ 
ministration accounts where he or the estate is aggrieved 
thereby; he appeals as an individual if personal liability 
may result, and as executor if the estate as such is 
aggrieved. 

The right of a personal representative to appeal 
from an order or decree in proceedings for the set¬ 
tlement of administration accounts depends on 
whether or not he is aggrieved by the order or 
decree. 81 He may appeal from a decree directing 
the filing of an inventory and account of the es¬ 
tate, 82 from a judgment adverse to the validity of 
claims placed on his account which he has paid, 83 
from a decree charging him, improperly according 
to his claim, with funds as belonging to the es¬ 
tate, 84 or from an order modifying his report and 
ordering a distribution of the estate in a manner 
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contended by him to be contrary to the will. 85 He 
cannot, however, appeal from a judgment which 
rejects a claim against the estate which he has not 
paid, or become personally liable to pay. 86 

In what capacity appeal taken . The executor 
or administrator has sufficient interest to entitle 
him to appeal as an individual where the order or 
judgment appealed from is such that personal lia¬ 
bility may result. 87 In order that the representa¬ 
tive may appeal in his representative capacity, the 
estate which he represents must be aggrieved by 
the order or decree appealed from; otherwise any 
appeal must be in his individual capacity. 88 

The revocation of letters testamentary or of ad¬ 
ministration does not affect the right of the repre¬ 
sentative to appeal from an order settling his ac¬ 
counts. 89 

Administrator de bonis non . When aggrieved an 
administrator de bonis non may appeal with respect 
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item in administrator’s account for 
attorney’s fees since such allowance 
would reduce amount for distribu¬ 
tion to next of km. 

R.I.—McAlear v. McAlear, 4 A.2d 
252, 62 R.I. 158. 

Wash.—In re Bradley’s Estate, 52 P. 
2d 333, 184 Wash. 642. 

(4) Daughters of widow, who by 
family settlement received more 
property than they were entitled to 
under the law, could appeal where 
such family settlement was set 
aside.—Derlin v. Derlin, 121 A. 27, 
142 Md. 352. 

(5) Other cases see 24 C.J. p 1046 
note 53 [a], [b]. 

Agent of heirs 

Where authority of one filing peti¬ 
tion as representing foreign heirs in 
probate proceedings, and who takes 
appeal from county court’s decision, 
is questioned, and requisite proof 
of such authority is not made, ap¬ 
peal should be dismissed.—In re 
Markhus’ Estate, 249 N.W. 310, 63 
N.D. 566. . 

Effect of assignment of legacy 

Legatees who assigned their 
rights in bequests prior to decree 
approving account of executrix are 
not aggrieved parties so as to be en¬ 
titled to appeal.—In re Finch’s Es¬ 
tate, 262 P. 34, 202 Cal. 612. 

One whose claim, as legatee was re¬ 
jected cannot appeal from order 
placing costs of adjudicating trus¬ 
tee’s account on legatee.—In re 
Grumbling’s Appeal, 99 Pa. Super. 
345. 

80. La.—Succession of Bibbins, 
App., 152 So. 592. 

Okl.—In re Travis* Estate, 97 P.2d 
50, 186 Okl. 223. 

24 C.J. p‘1046 note 54. 


Where estate Insolvent 

Where the estate is insolvent, a 
creditor may appeal from the pro¬ 
bate court’s decree allowing first and 
second accounts of the executor.— 
Dunbar v. Patrick, 9 N.E. 2d 308, 298 
Mass. 29. 

Surviving spouse claiming home¬ 
stead in specified sum as a privi¬ 
leged debt may appeal.—Thompson 
v. Succession of Gow, 125 So. 588, 
169 La. 54 6. 

81. Ind.—Ansel v. Kyger, 110 N.E. 
559, 60 Ind.App. 259. 

24 C.J. p 1046 note 56. 

Appeals by personal representatives 
generally see Appeal and Error § 
193. 

Writ of error by representative 
Administator cited to settlement, 
where court ruled adversely on his 
answer that petitioner for settle¬ 
ment was not heir entitle to funds in 
administrator’s hands, and where no 
other person was made party to pro¬ 
ceeding, was proper party to move 
for new trial and to prosecute writ 
of error.—Porter v. Watson, 181 S.E. 
680, 51 Ga.App. 848. 

82. R.I.—Tillinghast v. Brown Uni¬ 
versity, 52 A. 891, 24 R.I. 179. 

83. La.—Succession of Heffner, 21 
So. 905, 49 La.Ann. 407. 

84. Cal.—In re Hall, 98 P. 269, 154 
Cal. 527. 

85. Ind.T.—In re Overton, 82 S.W. 
766, 5 Ind.T. 334. 

86. La.—Succession of Hartigan, 24 
So. 794, 51 La.Ann. 126. 

N.Y.—Kellett v. Rathbun, 4 Paige 

102 . 

87. Ind.—In re McGregor’s Estate, 
2 N.E.2d 395, 210 Ind. 546. 
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Interest held sufficient 

Appeal by executor as such and 
as individual from judgment direct¬ 
ing him to amend final report and 
pay into court amounts of several 
specific legacies was not dismissable 
on ground that executor as individ¬ 
ual had no interest in reversing or¬ 
der, where record showed that in 
former report which was approved 
executor reported payment of lega¬ 
cies in question without interest, 
and disposition of residue of estate. 
—In re McGregor’s Estate, supra. 

88. La.—Succession of Hartigan, 24 
So. 794, 51 La.Ann. 126. 

24 C.J. p 1046 note 64. 

In 

(1) The rule of the text has been 
followed.—Moore v. Ferguson, 72 N. 
E. 126, 163 Ind. 395—Ansel v. Kyger, 
110 N.E. 559, 60 Ind.App. 259. 

(2) However, it has been held, in 
a case in which the writer of the 
opinion expressed the belief that 
earlier opinions required a contrary 
conclusion that, although exceptions 
to the final report of an executrix in¬ 
volved a contest between the except¬ 
ant and the executrix in her individ¬ 
ual capacity concerning the distribu¬ 
tion of the estate and the executrix 
in her individual capacity took no 
exception and was not a party to 
the appeal, the court has jurisdiction 
of an appeal taken by her as execu¬ 
trix.—Hammers v. Hammers, 132 N. 
E. 695, 79 Ind.App. 51, petition over¬ 
ruled 133 N.E. 836, 79 Ind.App. 51. 

89. Cal.—In re McPhee, 97 P. 878, 
154 Cal. 385. 

Effect of revocation of letters gener¬ 
ally see supra § 87. 



§ 926 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S, 


to the allowance of the accounts of his predeces¬ 
sor. 90 

Coexccutor or cnadministrator . A coexecutor or 
coadministrator may appeal from a decree settling 
the accounts of his corepresentative. 91 One who 
is coexccutor and legatee is in either capacity enti¬ 
tled to appeal from an order of the orphans’ court 
passing a separate account of the other executor, 
in which the latter is allowed a large claim against 
the estate, 92 and a coexecutor who was also a re¬ 
siduary legatee, and who objected to the final ac¬ 
count, has been held not deprived of his right to 
appeal from a judgment allowing the same, on the 
theory that he had participated in filing and pro¬ 
curing the allowance thereof. 93 The administra¬ 
tor may appeal from an order of the probate court 


on the hearing of objections and exceptions to the 
report of an administrator of the partnership es¬ 
tate. 94 

§ 927. Presentation and Reservation in Low¬ 
er Court of Grounds of Review 

In order that a question may be considered by the 
appellate court on an appeal from an order or decree In 
proceedings for the settlement of administration ac¬ 
counts, it must ordinarily have been raised in the court 
below and an appropriate exception to the court's ruling 
reserved. 

In order that a question may be passed on by the 
appellate court on an appeal from an order or de¬ 
cree in proceedings for the settlement of adminis¬ 
tration accounts, it must, as a general rule, have 
been raised in the court below 95 and an appropri- 


90. Mass.—Comstock v. Bowles, 3 
N.E.2d 817, 295 Mass. 250. 

24 C.J. p 1046 note 56 [b]. 

Aggrieved by failure to account for 
all due 

Administrator de bonis non is the 
representative of the estate and 
holds all unadministered property in 
trust for benefit of creditors and 
legatees, and hence it is his duty to 
see that accounts of his predecessors 
are settled correctly, and he is the 
aggrieved party if there is a failure 
to account for all that is due to the 
estate.—Comstock v. Bowles, supra. 

91. Ohio.—Burke v. McKee, 164 N.E. 
776, 30 Ohio App. 236. 

92- Md.—Hesson v. Hesson, 14 Md. 

8 . 

93- Wis.—In re Hyde, 145 N.W. 
1079, 157 Wis. 462. 

94- Alaska.—Rosburg v. Burns, 6 
Alaska 436. 

95- A la.—Staley v. International 

Agr. Corporation, 194 So. 168, 239 
Ala. 98—Gnst v. Carswell, 165 So. 
102, 231 Ala. 442—Jones v. Polk, 94 
So. 350, 208 Ala. 377. 

Cal.—In re Miller’s Estate, 60 P.2d 
492, 16 Cal.App.2d 141—In re Fritz* 
Estate, 35 P.2d $43, 140 Cal.App. 
487—In re Rindge’s Estate, 28 P.2d 
705, 136 CaI.App. 263, motion de¬ 
nied 34 P.2d 179, 139 Cal.App. 454. 
Ill.—Allen v. Allen, 222 IlLApp. 438. 
Ind.—Jaqua v. Reinhard, 190 N.E. 

887, 99 Ind.App. 261. 

Iowa.—In re Sarbaugh's Estate, 1 N. 

W.2d 105, 231 Iowa 320. 

Ky.—Carpenter's Adm'r v. Demoisey, 
36 S.W.2d 27, 237 Ky. 628. 

La-—Succession of Quinn, 164 So. 
781, 183 La. 727. 

Mont.—In re Eakins* Estate, 208 P. 
956, 64 Mont. 84. 

Neb.—In re Kothe’s Estate, 270 N. 

W. 120, 131 Neb. 785. 

Pa.—In re Fitzgerald’s Estate, 18 Pal 
Dist. & Co. 500, 49 Montg.Co. 363., 
&C.—Melntosh v . Zeigler, 125 S.A 
636, 130 S.C. *287* 


Tenn.—Flanigan v. Landman, 8 

Tenn.App. 361. 

Vt.—Blanchard v. Blanchard’s Es¬ 
tate, 199 A. 233, 109 Vt. 454. 

Wis.—In re Mangan’s Will, 200 N.W. 

386, 185 Wis. 328. 

24 C.J. p 1047 note 66. 

Presentation and reservation of 
grounds as prerequisite to appeal 
. generally see Appeal and Error §§ 
228-390. 

Procuring findings 

(1) Where accounting administra¬ 
tor desired further findings by pro¬ 
bate court, he should have called 
court’s attention to fact that he had 
appealed, and should have asked 
court to amplify findings.—Tracy v. 
Bishop, 10 N.E.2d 94, 298 Mass. 182. 

(2) Other cases see 24 C.J. p 1047 
note 66 [a]. 

Pallure to object to lack of written 
objections 

Failure of person objecting to al¬ 
lowances for services of attorney for 
executrix and administrator de bonis 
non and for sevices of administrator 
de bonis non to file written objec¬ 
tions prior to hearing on final ac¬ 
count would not be considered on ap¬ 
peal from final order approving final 
account where no such contention 
was made at hearing on final ac¬ 
count.—In re Bradley’s Estate, 52 P. 
2d 333, 184 Wash. 642. 

Acquiescence of counsel 

Counsel for executors, accounting 
for their decedent as administrator 
of his father’s estate, could not com¬ 
plain on appeal that the judge of 
the probate court did not decide the 
matter of the failure to list a certain 
note in the account where counsel 
acquiesced in the intimation of the 
judge that it was not an issue.— 
Rock v. Rock, 33 N.E.2d 973, 309 
Mass. 44. 

Error in accounts 

Where accounting administrator, 
claiming to have been prejudiced by 
errors in his account, failed to call* 
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attention of probate court to such 
errors or to have them corrected 
there, he could not be heard on them 
in supreme judicial court.—Tracy v. 
Bishop, 10 N.E.2d 94, 298 Mass. 182. 
Exoneration for losses 

Where application of money-in¬ 
hand rule to executor’s personal debt 
to decedent was first asked, after 
hearing on account, by a motion for 
leave to amend objections, where¬ 
upon the court made an order apply¬ 
ing the rule, without ruling on the 
motion, and the account on which 
the hearing was had was not filed 
as a final account, so that it was 
not incumbent on the executor, at 
that time, to assume the burden of 
showing that losses were not caused 
by his own fault, the question of his 
right to credit for amounts paid on 
such debt could be urged on appeal, 
and the lower court erred in not per¬ 
mitting him to show the entire stat¬ 
us of the case.—In re Connolly's Es¬ 
tate, 235 P. 408, 73 Mont. 35. 

Guardians’ right to minors’ share 

Guardians’ right to receive minors’ 
share of estate was not presented, 
where question of the right was not 
raised before ordinary in citation 
against administrator to settle ac¬ 
counts or on appeal to superior 
court.—Paulk v. Roberts, 155 S.E. 
55, 42 Ga.App. 79. 

In Illinois 

(1) On appeals from the probate 
to the circuit court, it is not re¬ 
quired by statute that written objec¬ 
tions to the administrator’s report 
be filed.—Crowe v. Morrison, 147 Ill. 
App. 107. 

(2) On appeal from the circuit 
court to the appellate court, the right 
of the circuit court to consider cer¬ 
tain items on the ground that it did 
not have jurisdiction thereof because 
of defects- in the appeal from the 
county court to the circuit court can¬ 
not be considered where no objection 
to their consideration was raised in 
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ate exception to the court's ruling thereon re¬ 
served. 96 It has been held, however, that in the 
final settlement of an estate the omission to make 
the personal representative of a deceased distribu¬ 
tee a party, such person being an indispensable par¬ 
ty, may be taken advantage of on appeal, although 
no objection was made in the probate court, 97 and 
that, although an administrator makes no objection 
on the ground of defective notice before the clerk, 
he can do so on appeal to the superior court. 98 
Where appellant did not appear in the probate 
court, he may insist on the appeal on questions not 
Taised or passed on in the probate court. 99 It has 
been held that as exceptions or objections could not 
be made before the orphans' court to the allow¬ 
ance of executor's comrnissions, which could not be 
paid prior to filing of the account, or to the allow¬ 
ance of proctor's fees made at court's settlement, 
such objections can be made for the first time in an 
appellate court, 1 and that an administrator, who 
mistakenly accounted to -the orphans' court for 
rents for decedent's realty, is not precluded from 
insisting, on appeal from an order of the orphans' 


court refusing to strike out exceptions filed to his 
accounting, on his right to account in some tribunal 
whose decree will adequately protect him. 2 

In some jurisdictions it is not necessary to file 
exceptions in the lower court to the questions raised 
on appeal in order to have them considered, 3 and 
in others it is not necessary to object or except 
formally to the decree in order to have matters 
therein considered on appeal. 4 

Motion for new trial. In some jurisdictions a mo¬ 
tion for a new trial must have been made, 5 but in 
others such a motion is not required. 6 

§ 928. Parties 

According to some authorities all persons interested 
in maintaining the judgment or order on the settlement 
of an administration account should be made parties to 
the appeal, but it has also been held that only those who 
were parties to the record are necessary. 

It has been held that all persons interested in 
maintaining the judgment or order rendered on 
the settlement of an administration account should 
be made parties to the appeal, 7 even though they 


the circuit court.—Benson v. Ger¬ 
hart, 241 Ill.App. 376. 

-96. Ala.—Staley v. International 
Agr. Corporation, 194 So. 168, 239 
Ala. 98—Grist v. Carswell, 165 So. 
102, 231 Ala. 442—Jones v. Polk, 
94 So. 350, 208 Ala. 377. 

Ind.—Jaqua v. Reinhard, 190 N.E. 

887, 99 Ind.App. 261. 

Iowa.—In re Cochran’s Estate, 261 
N.W. 514, 220 Iowa 33. 

Ky.—Schott v. Schott’s Ex’r, 149 

S.W.2d 782, 286 Ky. 208. 

N.H.—Cunningham v. Cunningham, 
118 A. 386, 80 N.H. 592. 

Pa.—In re Nirdlinger’s Estate, 193 
A. 33, 327 Pa. 160. 

Tenn.—Crowder v. Hayse, 9 Tenn. 
App. 55. 

24 C.J. p 1047 note 66. 

Written exceptions 

Appellant must file written ex¬ 
ceptions to the account to he enti¬ 
tled to appeal.—In re Vizelich’s Es¬ 
tate, 11 P.2d 870, 123 Cal.App. 651. 
Necessity of specific exceptions 

(1) Exceptions to final settlement 
-of executors and trustees under will 
would not be considered on appeal, 
where no reference to item appeared 
in exceptions filed and it appeared 
for first time in brief of exceptions 
•■on appeal.—In re Shelton’s Estate, 
93 S.W„2d 684, 338 Mo. 1000. 

(2) Exceptions to final settlement 
•of account of executors on specific 
.ground that executors’ charges for 
commissions were excessive, in view 
of limitation imposed in will, were 
insufficient to' raise issue of pro¬ 
priety of commission charges on 
jproperty disbursed Jay executors to 


themselves as trustees and on items 
referred to as rents from real es¬ 
tate, so that declarations with re¬ 
spect thereto were properly refused. 
—In re Shelton's Estate, supra. 
Conclusiveness of report on failure 
to file exceptions 

Executor’s failure to file excep¬ 
tions to register’s report on execu¬ 
tor’s final accounting renders it con¬ 
clusive on appeal from decree con¬ 
firming it.—Stone v. Vaughn, 167 So. 
297, 232 Ill. 120. 

Exceptions to conclusions of law 

On appeal from judgment disal¬ 
lowing objections to executor’s re¬ 
port, exceptions to conclusions of 
law admit for purpose of exception 
that facts are fully and correctly 
found.—Meier v. Union Trust Co. of 
Indianapolis, 176 N.E. 42, 93 Ind. 
App. 457. 

In Arkansas 

(1) It is not necessary that par¬ 
ties file exceptions in the probate 
court in order to appeal to the cir¬ 
cuit court.—Scroggins v. Osborn Co., 
26 S.W.2d 95, 181 Ark. 424—Strick¬ 
lin v. Galloway, 137 S.W. 804, 99 
Ark. 56. 

(2) In the circuit court, however, 
the parties should file exceptions in 
writing challenging the particular 
items objected to, and should file a 
motion for a new trial, in order to 
be able to object to such items on 
appeal,—Scroggins v. Osborn Co., su- 
p ra¬ 
in Illinois 

On appeals from the probate to 
the circuit court, it is not required 
that .an. exception to the order or 
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judgment shall be preserved, as un¬ 
der the practice in the appellate or 
supreme court.—Crowe v. Morrison, 
147 Ill.App. 107. 

97. Ala.—McMullen v. Brazelton, 1 
So. 778, 81 Ala. 442. 

98. N.C.—Hester v. Lawrence, 8 S. 
E. 915, 102 N.C. 319. 

99. Mich.—Reed v. Whipple, 103 N. 
W. 548, 140 Mich. 7. 

24 C.J. p 1047 note 69. 

1. N.J.—In re Steelman’s Estate, 
99 A. 612, 87 N.J.Eq. 270. 

2. N.J.—In re Struble’s Estate, 101 
A. 177, 87 N.J.Eq. 311. 

3. Kan.—Vincent v. Werner, 38 P. 
2d 687, 140 Kan. 599. 

4. Miss. — Owen v. Stoner, 114 So. 
613, 148 Miss. 397. 

5. Ind.—Eble v. Miles, 138 N.E. 361, 
79 Ind.App. 401. 

To raise question of sufficiency of 
evidence 

Where issues of fact are raised 
by filing exceptions to an adminis¬ 
trator’s final report, no question 
be presented on appeal relating to 
the sufficiency of the evidence to 
support the decision of the court, in 
the absence of a motion for new 
trial.—Eble v. Miles, supra. 

6. Okl.—In re Williamson’s Estate, 
107 P.2d 192, 188 Okl. 152. 

7. Neb.—Reilly v. Merten, 251 N. 
W. 114, 125 Neb. 558. 

24 C.J. p 1048 note £4. 

Persons entitled to review see su¬ 
pra § 926. 

Creditors 

Creditors interested in maintaining 
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are interested with appellant and not against him; 8 
but it has also been asserted that only those who 
appeared in the proceeding or in some way made 
themselves parties of record are necessary parties 
to the appeal, 5 and the failure to include as par¬ 
ties persons whose claims were allowed is not fa¬ 
tal to the appeal where notice of appeal was given 
in open court at the time the judgment approving 
the final account was signed. 10 The personal rep¬ 
resentative is a necessary party, 11 but his surety 
is not. 12 Where the representative appeals as an 
individual from a judgment or order favorable to 
the estate but unfavorable to him, the estate should 
be made an appellee. 18 

Where a joint appeal is improper, the court may 
consider the joint appeal as the appeal of the first 
named appellant. 14 

Attorneys of representative. Where an allow¬ 
ance of a fee is made to the administrator's attor¬ 


neys in a suit for settlement of the estate, they 
must be parties to an appeal from the judgment of 
settlement or the allowance cannot be reviewed. 15 

Successor administrator. It has been held that 
the district court has jurisdiction to reaudit the 
account of an administratrix in a certiorari pro¬ 
ceeding brought b f her individually as heir, dev¬ 
isee, and creditor, although her successor adminis¬ 
trator was not a party to the proceeding. 16 

§ 929. Time for Instituting Proceeding 

An appeal or other proceeding to review an order or 
decree in proceedings for the settlement of administra¬ 
tion accounts must be taken and perfected within the 
time prescribed by statute, unless the court possesses and 
exercises the power to extend the time. 

The appeal or other proceeding to review an or¬ 
der or decree in proceedings for the settlement of 
administration accounts must be taken and perfect¬ 
ed within the time prescribed by statute. 17 How- 


a judgment homologating an account 
are necessary parties to an appeal. 
—Succession of Ring, 127 So. 384. 
170 La. US—Succession of Farrell, 
60 So. 203, 131 La 719—Succession 
of Mascari, 29 So. 718, 105 La 322. 
Life tenant 

A petit'on for review is defective 
if it fail, to join the present life 
tenant.—In re Hall's Estate, 36 Pa 
r *st. & Co. 582. 

&, Pa—In re Hall's Estate, supra 

9. Cal.—In re McDougald’s Estate, 
77 P. 443, 143 Cal. 476. 

24 C.J. p 1048 note 85. 

10. Wash.—In re Allan’s Estate, 26 
P.2d 396, 175 Wash. 65. 

11. Ind.—Moore v. Ferguson, 72 N. 
E. 126, 163 Ind. 395. 

24 C.J. p 1048 note 86. 

Co executor 

Appeal from judgment, in suit to 
set aside county court's approval of 
administrators' final report, cannot 
be entertained, where a coexecutor, 
who is a joint obligor on the admin¬ 
istrator's bond and was a party to 
the suit, is not a party to the ap¬ 
peal.—Reilly v. Merten, 251 N.W. 
114, 125 Neb. 558. 

12. Tex.—Jackson v. Fielder, Com. 
App., 15 S.W. 2d 557, affirming. Civ. 
App., 7 S.W.2d 170. 

Certiorari 

A different rule does not prevail 
where the review is by certiorari.— 
Jackson v. Fielder, supra. 

13. Ind.—Moore v. Ferguson, 72 N. 
E. 126, 163 Ind. 395. 

14. Two life tenants under trust 
created "by will were not entitled to 
take a joint appeal from a decree 
of the orphans' court which audited 
the account of the executor and 
trustee under the will, but such ap¬ 


peal was considered as the appeal 
of the first-named appellant.—In re 
Brown's Estate, 21 A.2d 898, 343 Pa. 
19. 

15. Ky.—Caudill v. Trimble’s 

Adm'r, 117 S.W.2d 993, 273 Ky. 
793. 

IQ. Tex.—Armstrong v. Anderson, 
Civ.App., 91 S.W.2d 775, reversed 
on other grounds Anderson v. 
Armstrong, 120 S.W.2d 444, 132 

Tex. 122, rehearing denied 132 S. 
W.2d 393, 132 Tex. 122. 

17. Cal.—In re Richard's Estate, 
109 P.2d 923, 17 Cal.2d 259. 

Ind.—Maholm v. McMillian, 193 N". 

E. 927, 100 Ind.App. 362. 

Mont.—In re Sullivan's Estate, 118 
P.2d 137. 

Wis.—In re Dammann’s Estate, 283 
N.W. 363, 230 Wis. 160. 

24 C.J. p 1047 note 75. 

Time for appeal generally see Ap¬ 
peal and Error §§. 428—462. 

Time to appeal 

(1) Under some statutes the time 
within which to take and perfect an 
appeal is twelve months where ap¬ 
pellant is a party to the record, and 
six months where he is a stranger 
thereto.—Beneux v. Beneux, 80 S.W. 
2d 59, 190 Ark. 618. 

(2) Under other statutes the ap¬ 
peal must be perfected within one 
hundred twenty days after the judg¬ 
ment becomes final, except on cer¬ 
tain conditions, and in no event 
more than one hundred eighty days. 
—Maholm v. McMillian, 193 N.E. 
927, 100 Ind.App. 362. 

(3) An appeal, filed over two 
years after entry of judgment con¬ 
firming and approving executor's re¬ 
port allowing fee to his attorneys, 
was barred as too late.—Harrel v. 
Yonts, 113* S.W.2d 426, 271 Ky. 783. 
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(4) Four years after a judgment 
allowing certain exceptions to an 
executor's report, no appeal may be 
taken and the matters litigated 
therein must be taken as precluded. 
—Striger v. Carter, 227 S.W. 448, 
190 Ky. 319. 

(5) Where exceptions are filed to 
an account in orphans’ court within 
thirty days after exceptant acquires 
knowledge thereof, exceptant has 
right of appeal within thirty days 
after court's final action on such 
exceptions.—Phillips v. Phillips’ Es¬ 
tate, Md., 19 A.2d 839. 

(6) Appeal from order settling ac¬ 
count of executrix taken six years 
after order was entered in minutes 
of court was barred, although court 
subsequently rendered another sim¬ 
ilar order which was not entered, 
since but one such order could be 
entered.—In re Vizelich’s Estate, 11 
P.2d 870, 123 Cal.App. 651. 

When time starts running 

(1) A decree overruling exceptions 
to the report and confirming the 
same absolutely is a final decree 
on which the appeal must be taken 
within the statutory period.—In re 
Core's Estate, 174 A. 9, 113 Pa.Super. 
388. 

(2) Service of notice of entry of 
a decree settling a revised final ac¬ 
count of administratrix is not re¬ 
quired under the statute to start the 
time for appeal running.—In re Mur¬ 
phy's Estate, 98 P.2d 523, 36 Cal. 
App.2d 653. 

(3) Where account was passed 
without notice to legatee, he could, 
after acquiring knowledge of court's 
action, attack it by instituting pro¬ 
ceedings within statutory thirty-day 
period.—Phillips v. Phillips’ Estate* 
Md„ 19 A.2d 839. 
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ever, the trial judge has sometimes a discretion to 
extend the time fixed by law if he deems that the 
circumstances require it, 18 and in some jurisdic¬ 


tions the statutes provide for relief in case of an 
excusable failure to appeal in time; 19 but in others 
it has been stated that it is not within the power 


(4) As regards time for taking 
appeal, decree in matter of estate of 
deceased directing accountant to pay- 
balance in his hands as hereinabove 
stated “unless exceptions are filed 
within ten days*’ or appeal be taken 
according to law was in effect final 
adjudication, quoted words being 
surplusage.—In re Core's Estate, su¬ 
pra. 

(5) Where order setting aside or¬ 
der settling executors' accounts was 
made in order approving referee's re¬ 
port and resettling accounts, from 
which no appeal was taken, and sub¬ 
sequent amended order settling ac¬ 
counts merely reiterated previous or¬ 
der, part of amended order setting 
aside previous settlement did not 
again start running of sixty-day ap¬ 
peal period, even if such part were 
appealable order.—In re Sullivan’s 
Estate, Mont., 118 P.2d 137. 

(6) Other cases see 24 C.J. p 1047 
note 75 [e]. 

Appeal held timely 

(1) Appeal by judgment creditors 
of an estate from judgment of pro¬ 
bate court overruling exceptions to 
administrator’s report, taken more 
than six months but less than 
twelve months after rendition of 
judgment, was timely where judg¬ 
ment creditors had also made them¬ 
selves parties to probate proceeding. 
—Beneux v. Beneux, 80 S.W.2d 59, 
190 Ark. 618. 

(2) Where statutory period for 
filing appeal bond expires on Sun¬ 
day, an appeal bond filed on the 
following Monday is timely.—Peo¬ 
ple ex rel. Methodist Deaconess Or¬ 
phanage v. Leach, 1 N.E.2d 546, 285 
Ill.App. 19. 

(3) A notice of appeal given Sept. 
30, 1919 was in sufficient time from 
orders of July 10, 1919, approving 
an administrator's final account, and 
a subsequent order of Aug. 26, 1919, 
entering decree of distribution.—In 
re Babcock’s Estate, 192 P. 939, 112 
Wash. 556. 

Appeal held not timely 

(1) Where the executor's attor¬ 
ney left with the probate court 
judge a written notice and reason 
for appeal and a bond on which the 
surety had not justified, three days 
before the expiration of the time to 
appeal, and the probate judge dis¬ 
covering such defects caused the 
bond with the notice and reasons 
for appeal to be mailed to the at¬ 
torney on the afternoon of the last 
day to appeal, the attorney receiving 
them on the following day, on which 
day the defect was remedied and the 
papers presented to the judge, who 
refused to approve the bond or to 


grant an extension of time, the ap¬ 
peal had not been perfected within 
the statutory time.—Flowers v. 
Command, 175 N.W. 406, 208 Mich. 
199. 

(2) Where administrator filed as¬ 
signment of errors and transcript 
in appellate court two hundred four¬ 
teen days after overruling of his 
motion for new trial, appeal must 
be dismissed, since alleged fact that 
through no fault of administrator 
the reporter and clerk did not com¬ 
plete transcript within time for fil¬ 
ing presented no legal excuse.—Ma- 
holm v. McMillian, 193 N.E. 927, 
100 Ind.App. 362. 

Extension of time 

(1) A motion for reargument does 
not extend the time for taking an 
appeal.—In re Core's Estate, 174 A. 
9, 113 Pa.Super. 388. 

(2) A motion for new trial does 
not extend the time in which to file 
an appeal. 

Mont.—In re Sullivan’s Estate, 118 

P.2d 383. 

Okl.—In re Williamson's Estate, 107 

P.2d 192, 188 Okl. 157. 

(3) The time to appeal is not ex¬ 
tended by exceptions filed to the de¬ 
cree and subsequently quashed by 
the court.—In re Core's Estate, 174 
A. 9, 113 Pa.Super. 388. 

(4) Court cannot destroy effect 
of previous order and suspend its 
effect by advising litigants that it 
will hear arguments on matter which 
it has already finally decided, since 
proceedings subsequent to final judg¬ 
ment do not extend statutory period 
for taking appeal.—In re Core’s Es¬ 
tate, supra. 

(5) Other cases see 24 C.J. p 1047 
note 75 [£]. 

Premature appeal 

(1) Appeal, taken from order dis¬ 
missing exceptions to executor's ac¬ 
count before schedule of distribution 
was filed and adjudication confirmed 
absolutely, must be dismissed as 
premature.—In re Brusstar’s Estate, 
186 A. 147, 123 Pa.Super. 45. 

(2) Appeals from decree confirm¬ 
ing adjudication of testamentary 
trustee's accounts must be quashed, 
having been taken before final de¬ 
cree approving schedule of distribu¬ 
tion.—In re Maron’s Estate, 177 A. 
768, 317 Pa. 476. 

(3) Other cases see 24 C.J. p 1047 
note 75 [c]. 

Delay in filing transcript 

Appeal from decree sustaining ex¬ 
ceptions to executors’ account will 
be dismissed, where transcript was 
not filed for more than two months 
after proper time and more than 
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month had elapsed since notice to 
dismiss was served.—In re Ahrend, 
132 A. 758, 99 N.J.Eq. 328, dismiss¬ 
ing appeal In re Ahrend’s Estate, 
130 A. 219, 3 N.J.Misc. 746. 

Certiorari 

On certiorari Vernon’s Sayles Civ. 
StAnnot.1914 art 733, limiting time 
for opening settlement of decedents’ 
estates, except that persons under 
disability shall have two years after 
such disability is removed, and the 
similar exception in art. 5708 apply, 
notwithstanding nonresidence of ap¬ 
plicants and law of their domicile. 
—Payn v. Caldwell, Tex.Civ.App., 267 
S.W. 280. 

Petition for review 

Where no fraud is charged, a pe¬ 
tition for the review of alleged er¬ 
rors in a fiduciary’s account filed in 
the orphans’ court must be filed 
within five years after the final de¬ 
cree confirming the account.—In re 
Stewart's Estate, 9 Som.Leg.J., Pa., 
148, 52 York Leg.Rec. 53. 

18. La.—Succession of Calloway, 22 

So. 225, 49 La.Ann. 968. 

19. Mich.—In re Brown's Estate, 

177 N.W. 969, 210 MLch. 595. 

Vt.—In re Walker's Estate, 137 A. 

•321, 100 Vt. 366. 

24 C.J. p 1047 note 77. 

Abuse of discretion 

Where a probate judge on the last 
day for taking an appeal from an 
order as to a final accounting by 
an executor mailed the notice of 
appeal and reasons therefor and 
bond to the executor’s attorney, be¬ 
cause the surety on the bond had 
not justified, it was an abuse of dis¬ 
cretion on the part of the probate 
judge to refuse to extend the time 
for appeal.—Flowers v. Command, 
175 N.W. 406, 208 Mich. 199. 

Showing held sufficient 

(1) A showing by petitioner that 
she was informed by the adminis¬ 
trator that there would be no claims 
against the estate and she need not 
retain counsel therein, but that the 
administrator had paid illegal claims 
against the estate, which were al¬ 
lowed on settlement of his final ac¬ 
count, of which she did not learn in 
time to take an appeal, is sufficient 
to entitle her to delayed appeal to 
the circuit court.—In re Brown’s 
Estate, 177 N.W. 969, 210 Mich. 595. 

(2) Petition for leave to appeal 
was sufficient as against demurrer 
where it alleged that administrator 
had promised to keep petitioner in¬ 
formed and agreed to furnish copy 
of his account, but failed to do so, 
and administrator's office girl, in re¬ 
ply to letter written demanding de¬ 
tailed statement after check for 
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of the court to extend the time for taking an ap¬ 
peal. 20 An objection to the timeliness of an appeal 
comes too late when made after all the evidence 
has been taken, even though an untimely motion to 
dismiss the appeal had been made and denied. 21 

§ 930. Requisites for Review 

On appeal from an order or decree In proceedings for 
the settlement of administration accounts statutory re¬ 
quirements must be complied with. Notice of appeal 
and security are usually required. 

The statutory requirements must be complied with 


on an appeal from an order or decree in proceed¬ 
ings for the settlement of administration accounts. 22 
It has been held that, where the appeal’has been 
perfected in the circuit court, appellants, having 
filed their exceptions in the probate court, as re¬ 
quired, within the time provided by statute, may 
renew such exceptions or amend the exceptions al¬ 
ready filed in the circuit court. 23 

Notice of appeal . The giving of notice to the 
proper parties is as a general rule an essential step 
in perfecting the appeal, 24 although it has been 


distributive share had been received, 
answered in reply that administra¬ 
tor was ill but would furnish ac¬ 
count as soon as he returned to 
the office.—In re Walker's Estate, 
137 A. 321, 100 Vt. 366. 

2a Pa.—In re Core's Estate, 174 A. 

9, 113 Pa.Super. 388. 

Prand 

The failure of executors to dis¬ 
close in their account that they had 
purchased a mortgage for the es¬ 
tate from one of the executors, with¬ 
out active concealment of the fact, 
is not such fraud as will permit the 
review of an adjudication of their 
account after more than five years. 
—In re Hall's Estate, 36 Pa.Dist. 
& Co. 5S2. 

21. N.J.—Carlin v. Carlin, Prerog., 

64 A. 1018. 

22. Vt.—Holden v. Campbell, 144 

A 455, 101 Vt. 474. 

Duty to file petition 

On appeal of heir at law from 
judgment of county court on admin¬ 
istrators’ petition for final settle¬ 
ment of their account, administra¬ 
tors, rather than heir at law, had 
duty to file petition in district court 
within statutory time from rendition 
of judgment in county court, since 
administrators were plaintiffs in 
county court.—In re Kothe's Estate, 
270 N.W. 117, 131 Neb. 780. 

Decree from which appeal taken 

The superior court erred in con¬ 
cluding that no appeal was taken 
from probate court's decree, disal¬ 
lowing account filed by administra¬ 
trix before filing of final account 
disallowed by decree appealed from, 
where file contained account, alleged 
in reasons of appeal to have been 
filed on last day of month, wherein 
superior court found that first ac¬ 
count was filed, and there also ap¬ 
peared another account, sworn to 
by her in following month, with 
attached probate court decree of 
same date, reciting that sworn re¬ 
turn of notice of hearing was given 
in accordance with order, made on 
date of filing first account, accept¬ 
ing return and disallowing account, 
followed by motion .for appeal and , 
probate court order 1 referring to de- i 


cree appealed from as one disallow¬ 
ing final account, without identifying 
particular account.—Reiley v. Heal¬ 
ey, 19$ A. 570, 124 Conn. 216. 
Petition for review 

Act of June 7, 1917, P.Lr. p 447, 20 
Purdon St. § 321 et seq, authorizes 
a review of accounts by the orphans’ 
court within five years after the 
final decree, provided errors shall 
be specifically set forth in the peti¬ 
tion of review. The relief author¬ 
ized is to grant a rehearing of as 
much of such account, adjudication, 
or auditor’s report as is alleged to 
be in error and to give such relief 
as equity and justice may require, 
where no rights of third parties have 
intervened.—In re Leslie’s Estate, 
86 Pittsb.Leg.J., Pa., 515. 

Evidence held not to authorize re¬ 
view 

Petition for review of executors’ 
account was properly refused, under 
evidence that petitioner had actual 
notice and could have been repre¬ 
sented at audit.—In re Lowell’s Es¬ 
tate, 98 Pa.Super. 22. 

23. Ark.—Himes v. Sharp, 184 S. 

W. 431, 123 Ark. 61. 

24. Or.—In re Neil’s Estate, 214 P. 

338, 107 Or. 156. 

24 C.J. p 1048 note 79. 

To whom notice given 

(1) On appeal by administrator 
from a probate decree qualifledly ap¬ 
proving a final report of the pre¬ 
ceding executor, notice of appeal 
on the beneficiaries under the will 
as coparties is unnecessary where 
he represented the beneficiaries, 
their relations were not antagonis¬ 
tic and they could not be adversely 
affected by the appeal, and, while 
they were interested in the outcome, 
they were not strictly coparties.—In 
re Sheeler’s Estate, 284 N.W. 799, 
226 Iowa 650. 

(2) In proceeding by claimant un¬ 
der will for accounting and to es¬ 
tablish his right as sole residuary 
beneficiary, where the executor ap¬ 
pealed from decree for claimant, it 
was not necessary that persons ap¬ 
pearing >to contest claimant's right 
as residuary beneficiary should be 
served, with notice of appeal, they 
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not being "adverse parties."—In re 
Neil’s Estate, 214 P. 338, 107 Or. 
156. 

(3) Appeal from executor’s report 
by assignee of a beneficiary’s inter¬ 
est in the estate would not be dis¬ 
missed because he failed to serve 
notice of appeal on the beneficiary 
as a coparty, where the beneficiary 
could not be adversely affected by 
the supreme court’s decision.—In re 
Sheeler’s Estate, supra. 

(4) Notice of appeal from final 
order approving final account of ad¬ 
ministrator de boms non which was 
directed to administrator de bonis 
non ar^d to his attorney is suffi¬ 
cient to present on appeal question 
of allowance of expense for attor¬ 
ney's fee and administrator’s fee.— 
In re Bradley's Estate, 52 P.2d 333, 
184 Wash. 642. 

(5) Other cases see 24 C.J. p 1048 
note 79 [a]. 

Notice to surety 

(1) Proper service on administra¬ 
trix of notice of appeal from coun¬ 
ty court’s order approving her final 
account conferred jurisdiction of 
subject matter on circuit court, al¬ 
though notice was not served on 
surety on her bond.—In re Mannix* 
Estate, 29 P.2d 364, 146 Or. 187. 

(2) Participation in circuit court 
trial by surety on administratrix’ 
bond after denial of its motion to 
dismiss appeal from county court’s 
order approving administratrix’ final 
account gave circuit court jurisdic¬ 
tion over surety, although it was 
not served with notice of appeal.—. 
In re Mannix' Estate, supra. 

(3) Notice of executor’s appeal 
from order settling final account 
need not be served on surety on par¬ 
tial distribution bond, where he did 
not voluntarily appear in the settle¬ 
ment of the account, and there was 
no suit on the bond.—In re Mar¬ 
tin's Estate, 270 P. 108, 148 Wash. 
684. 

Amendment 

Amendment of notice of appeal so 
as to include name of appellant 
omitted through inadvertence is 
proper.—Vincent v. Werner, 38 P.2d 
*87* 140 Kan. 599. 
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held otherwise where the appeal was taken during 
the term at which the final order settling the ac¬ 
count was made and the statute did not require such 
notice to be given. 25 

Affidavit and prayer . Under some statutes an 
appeal is taken by filing an affidavit and prayer 
for appeal with the clerk of the probate court. 26 

Reasons of appeal . In some jurisdictions a party 
appealing from a decree of the probate court must 
file in the superior court his reasons of appeal spe¬ 
cifically stated, to which reasons he is restricted. 27 

Statement of questions involved. In some juris¬ 
dictions questions not suggested in the statement of 
questions involved in the appeal will not be con¬ 
sidered. 28 

Bond or other security. The filing of an appeal 
hond, when review is sought by appeal, is generally 
held to be necessary, 29 although a personal repre¬ 
sentative who takes an appeal is sometimes exempt¬ 


ed from the necessity of giving a bond. 30 In some 
jurisdictions a bond for costs only is required. 31 
In others a bond to pay costs and damages on -ap¬ 
peal entitles an aggrieved party to appeal from a 
decree directing an accounting where the decree 
does not direct the payment of money. 32 In still 
other jurisdictions a cost bond to pay the costs of 
the appeal if the judgment of the probate court 
should be affirmed is required, 33 but an appeal bond 
is required on appeal from an order of the probate 
court only where a supersedeas is desired. 34 In 
some jurisdictions security by way of recognizance 
to the adverse party is required. 35 

§ 931. Record 

On appeal from an order or decree In proceedings on 
administration accounts, the record must conform to the 
general requirements as to records on appeal with re¬ 
spect to its contents generally, the necessity for a bill 
of exceptions, case, or statement of facts, the neces¬ 
sity of bringing up evidence, etc. 

On appeal from an order or decree in proceed- 


25. Mo.—In re Danforth, 66 Mo. 
App. 586. 

26. Ark.—Beneux v. Beneux, 80 S. 
W.2d 59, 190 Ark. 618. 

Granting" of appeal as mandatory 
An appeal to the circuit court 
must be granted by a probate court 
on prayer of dissatisfied party in 
proceedings relating to an admin¬ 
istrator's accounting, where the 
prayer is accompanied by affidavit.— 
Kilgo v. Garvin, 144 S.W.2d 1067, 
201 Ark. 403. 

Time of filing 

The fact that the motion and af¬ 
fidavit for appeal and the order 
granting the appeal preceded the 
record entry of the final order and 
judgment on the account made on 
the same day was immaterial, and 
such record entries, considered to¬ 
gether, show a sufficient compliance 
with the law to perfect the excep¬ 
tor’s appeal and entitle him to be 
heard in the circuit court.—Himes 
v. Sharp, 184 S.W. 431, 123 Ark. 61. 

27. R.L—McAlear v. JdcAlear, 4 A. 
2d 252, 62 R.I. 158. 

Jurisdiction of appellate court 
Where allowance of attorney’s 
fees was not specified in reasons of 
appeal, superior court had no ju¬ 
risdiction to deal with such item.— 
McAlear v. McAlear, supra. 

28. Pa.—In re Dutton's Estate, 151 
A. 697, 301 Pa. 94. 

29- Wash.—In re Flint’s Estate, 75 
P.2d 935, 193 Wash. 355. 

24 C.J. p 1048 note 81. 

Amount of bond 

Ind.—Henkel v. Indiana Nat. Bank, 
152 N.E. 857, 85 Ind.App. 407. 
Ohid.'—-In re Ziegler, 6 Ohio S. & C. 
P. 54, 3 Ohio N.P. 307. 


Obligee of bond 

(1) The appeal bond must run to 
all parties whose interests will be 
affected by a reversal or modifica-1 
tion of the judgment or order from 
which the appeal is prosecuted.—In 
re Flint’s Estate, 75 P.2d 935, 193 
Wash. 355. 

(2) On appeal from decree in pro¬ 
ceeding wherein appellant, as admin¬ 
istratrix of deceased executrix* es¬ 
tate, claims credit in partial account 
for funds withdrawn from testatrix* 
estate and expended by executrix 
and payment from funds of such es¬ 
tate for certain services, administra¬ 
tor is adverse party who must be 
named as obligee in appeal bond.— 
In re Flint’s Estate, supra. 

(3) Appeal bond running to ad¬ 
ministrator de bonis non is suffi¬ 
cient to present on appeal the ques¬ 
tion of the allowance of expenses 
for attorney’s fees and administra¬ 
tor's fees.—In re Bradley's Estate, 
52 P.2d 333, 184 Wash. 642. 

(4) Other cases.—Gannon v. Phe¬ 
lan, 89 N.W. 1028, 64 Neb. 220. 

Approval of bond 

Disqualification of ordinary who 
had approved appeal bond did not 
require dismissal of appeal.—Low¬ 
ery v. Wilcox, 174 S.E. 149, 49 Ga. 
App. 47. 

Defective bond 

Where a defective appeal bond is 
filed within the time prescribed by 
statute, the proper procedure for ap¬ 
pellee is to move to require a prop¬ 
er bond to be given within a time 
designated by the district court, 
and, on failure to comply with the 
order, that the appeal be dismissed. 
—In re Kothe’s Estate, 270 N.W. 
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117, 131 Neb. 780, vacating on re¬ 
hearing 268 N.W. 464, 131 Neb. 531. 
Waiver of defects 

On suspensive appeal in succession 
proceedings, creditors, not having 
sought relief in lower court to cor¬ 
rect insufficiency of appeal bond, 
waived objections thereto.—Thomp¬ 
son v. Succession of Gow, 125 So. 
588, 169 La. 546. 

30. Ohio.—In re Logan’s Estate, 13 
N.E.2d 911, 133 Ohio St. 341. 

24 C.J. p 1048 note 82. 

31. Ill.—People ex rel. Methodist 
Deaconess Orphanage v. Leach, 1 
N.E.2d 546, 285 Ill.App. 19. 

32. N.Y.—In re O’Connor’s Estate, 
283 N.Y.S. 63, 246 App.Div. 616. 

33L Ark.—Acker v. Watkins, 100 S. 

W.2d 78, 193 Ark. 192. 

Dismissal not required 

Refusal to dismiss appeal from 
probate court’s approval of execu¬ 
tor’s report would not be reversed 
for failure to file bond for costs, 
where record failed to show that 
cost bond required by statute had 
not been filed, and motion to dismiss 
appeal complained only of failure to 
file appeal bond and did not com¬ 
plain of failure to file cost bond.— 
Acker v. Watkins, supra. 

34. Ark.—Acker v. Watkins, supra 
—Himes v. Sharp, 184 S.W. 43l, 
123 Ark. 61. 

35. Vt.—Holden v. Campbell, 144 
A. 455, 101 Vt. 474. 

Effect of void recognizance 

Void recognizance voids petition 
for appeal.—Holden v. Campbell, su¬ 
pra. 
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36. Me.—In re Swan, 99 A. 449, 115 

Me. 501. 

24 C.J. p 1048 note 88. 

Record on appeal generally see Ap¬ 
peal and Error §5 6S0-1216. 

37. Mont.—In re Murphy's Estate, 

18S P. 146, 57 Mont. 273. 

24 C.J. p 104S note 89. 

Proceedings to time of order com¬ 
plained of 

(1) The record on appeal should 
consist only of the proceedings be¬ 
fore the court at the time when the 
order complained of was made.—In 
re Murphy's Estate, supra. 

(2) Affidavit of one of attorneys 
for creditors objecting to executor's 
final account with respect to his re¬ 
quest for a continuance of hearing 
which was filed after notice of ap¬ 
peal and undertaking on appeal con¬ 
stituted no part of record on appeal 
from order settling and approving 
final account.—In re Losie’s Estate, 
66 P.2d 1175, 156 Or. 207. 

first or final account shown 

Cal.—In re Randall’s Estate, 230 P. 

445, 194 Cal. 725. 

Auditor’s report 

(1) Auditor's report on matter of 
allowance of administrator's account 
is not part of record on appeal un¬ 
less made so in some proper man¬ 
ner.—Moulton v. Thompson, 196 N. 
E. 914, 291 Mass. 3OS—Gallagher v. 
Phinney, 187 N.E. 612, 284 Mass. 
255. 

(2) Decree held not to incorporate 
auditor's report in record.—Galla¬ 
gher v. Phinney, supra. 

Stipulation 

On appeal from probate court's 
decree modifying executor's account, 
parties' filing stipulation reciting 
excerpt from accountant’s cross-ex¬ 
amination, stipulating only questions 
presented and that evidence support¬ 
ed trial judge’s findings, certified by 
trial judge as adequate summary 
of material proceedings, was prop¬ 
er procedure.—Cook v. Howe, 182 N. 
E. 581, 280 Mass. 325. 

Transcript 

(1) The transcript from the pro¬ 
bate court need not show the en¬ 
tire proceedings xn the estate, as for 
example, the proceedings on the pro¬ 
bate of the will, there being no ap¬ 
peal on that question.—Esmond v. 
Esmond, 142 Ill.App. 233. 

(2) It was improper to dismiss an 
appeal because the transcript of 
the clerk of the probate court did 
not include vouchers, checks, etc., 
introduced in the probate court in 
support of the account, where they 
were sent up with the record with¬ 
out objection, as Rev.St. art. 3635, 


relating to transcripts on appeal, 
was sufficiently compiled with, and, 
if not, the court should have ordered 
the clerk to supplement the tran¬ 
script with certified copies; failure 
to make a complete transcript not 
being due to the fault of appellant. 
—Coats v. Bam, 25S S.W. 897. 

(3) A special administrator's at¬ 
tempted appeal from order sustain¬ 
ing exceptions to his final report and 
ordering him to file a new report 
within ten days was dismissed, 
where transcript was not filed with¬ 
in time fixed by statute—Moss’ Es¬ 
tate v. Lewis, 12 N.E.2d 373, 104 
Ind.App. 567. 

(4) Statute requiring that the 

transcript of the record shall be 
delivered to the clerk of the circuit 
court by the first day of the term 
to which the appeal is taken, and 
that, if not filed within the time 
prescribed, the judgment of the 
county court shall be affirmed, ap¬ 
plies to appeal from order confirm¬ 
ing executors’ report and settle¬ 
ment, and is mandatory.—In re 
Fox's Estate, 33 S.W.2d 82, 161 

Tenn. 432. 

Showing of matters determined 
Record showed that probate judge, 
when allowing substituted first ac¬ 
count and striking out items which 
charged off certain notes of adminis¬ 
trator listed in inventory, did not 
intend to "determine” the matter so 
as to render decree res judicata at 
hearing on third account.—Bowles 
v. Comstock, 189 N.E. 785, 286 

Mass. 159. 

Record held sufficient 

| Where the transcript of the record 
on appeal from an order settling 
the final accounts of the executor 
contained practically all of the pa¬ 
pers in the probate proceedings 
which were properly authenticated, 
it was sufficient for determination 
of the appeal, although it was un¬ 
necessary to incorporate in the rec¬ 
ord papers relating to the settle¬ 
ment of previous accounts, for those 
matters could not be reviewed.—In 
re Murphy's Estate, 188 P. 146, 57 
Mont. 273. 

Record insufficient to authorize re¬ 
versal 

Whether executor’s final account 
should be approved and settled was 
for trial court, where only record be¬ 
fore reviewing court showing what 
proceedings were had was the final 
account, amended objections there¬ 
to, order approving final account, 
and affidavit by one of attorneys for 
objecting creditors filed after notice 
of appeal and undertaking on appeal. 
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—In re Losie’s Estate, 66 P.2d 1175, 
156 Or. 207. 

38. Wash.—In re Mundt Estates, 14 
P.2d 59, 169 Wash. 593. 

24 C.J. p 1049 note 90. 

Bill of exceptions 

There can be no settled bill of ex¬ 
ceptions where there were no objec¬ 
tions or exceptions taken in the low¬ 
er court.—In re Murphy’s Estate, 188 
P. 146, 57 Mont. 273. 

Sufficiency of bill of exceptions 

(1) On appeal from a decree set¬ 
tling an administrator’s final account, 
a bill of exceptions which disclosed 
documents which were admitted m 
evidence besides a recital of the sub¬ 
stance of oral testimony was suffi¬ 
cient to present alleged error for re¬ 
view, although the bill of exceptions 
did not recite that it contained all 
the evidence before the trial judge, 
but recited rather that this was sub¬ 
stantially all the "testimony,” since 
recital was to be construed as equiv¬ 
alent to a statement that bill con¬ 
tained substantially all the "evi¬ 
dence.”—Miller v. Phillips, 178 So. 
531, 235 Ala. 298. 

(2) On appeal from an order set¬ 
tling the account of a deceased ad¬ 
ministratrix, a contention that the 
trial court erred in its disallowance 
and reduction of certain items re¬ 
lating to attorney’s fees is not avail¬ 
able where the bill of exceptions does 
not contain all of the evidence pre¬ 
sented to the trial court on the hear¬ 
ing of such account, or any specifi¬ 
cation of the insufficiency of the evi¬ 
dence.—In re Randall’s Estate, 205 P. 
118, 188 Cal. 329. 

Statement of facts 

(1; The supreme court cannot con¬ 
sider the question whether certain, 
bonds received by an executor were 
income or part of the principal of the 
estate, where no transfer is made 
of any facts showing why the ques¬ 
tion is, or was thought to be, mate¬ 
rial to the question of the executor's 
liability for the same.—Scammon v. 
Pearson, 113 A. 771, 80 N.H. 122. 

(2) Question whether court erred 
in holding that nonresident could 
qualify as administrator was not 
raised, where there was no statement 
of facts showing that court appoint¬ 
ed nonresident administrator.— 
Thacker v. Sams, Tex.Civ.App., 44 S- 
W.2d 391. 

(3) On appeal from administrator's 
final accounting, proposed statement 
of facts filed in superior court clerk's 
office one hundred four days after 
order appealed from should be strick¬ 
en, its filing within ninety days from 
the entry of the judgment or order 
appealed from being jurisdictional.— 
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'evidence, 39 it being necessary to bring up the evi¬ 
dence where the issue to be considered on appeal 
is one of fact, 40 but not where it is one of law. 41 
In general, matters not included in the record can¬ 
not be considered on appeal; 42 nor can issues as to 
which the record offers no information be deter¬ 
mined. 43 Where a partial transcript on appeal 


from the county court in a proceeding to settle an 
administrator’s final account was filed in the district 
court within the statutory time, it was not error for 
the district court to allow a portion of the transcript 
in the same case which had been formerly filed in 
the district court to be attached thereto, and made 
a part thereof. 44 Where both the representative 


In re Mundt Estates, 14 P.2d 59, 169 
"Wash. 593. 

(4) Supreme court cannot disallow 
credit to administratrix of deceased 
partner’s estate for reasonable com¬ 
pensation for deceased’s services in 
winding up partnership business aft¬ 
er dissolution of partnership, in ab¬ 
sence of statement of facts in record 
on appeal from decree approving ad¬ 
ministratrix’ final account.—In re 
Flynn’s Estate, 43 P.2d 8, 181 Wash. 
284. 

rinding- of facts 

(1) Where, on appeal from decree 
disallowing two items in administra¬ 
tor's report, there was no report of 
material facts found by judge of 
probate, and papers included only 
account as filed, decree, inventory, 
and appeal, there was nothing show¬ 
ing errors of law on face of record. 
—Sandeen v. Tibbetts, 187 N.E. 772, 
284 Mass. 385. 

(2) Where the record contains no 
finding of facts or report of the evi¬ 
dence, it does not show error in the 
disallowance of the account filed by 
a removed executrix claiming credit 
for an alleged payment to herself 
as the only heir and legatee of the 
entire amount with which she charg¬ 
ed herself, as the judge may have 
found that she should have been 
charged with a larger amount, or 
that the payment was not made, or 
was made after her removal.—Burns 
v. Hovey, 136 N.E. 246, 242 Mass. 
363. 

39. Mass.—Gallagher v. Phinney, 187 

N.E. 612, 284 Mass. 255. 

24 C.J. p 1049 note 91. 

Effect of failure to bring up evidence 

(1) Where evidence is not reported, 
if on any view the decree can be 
sustained, the appeal must fail.—Gal¬ 
lagher v. Phinney, supra—Mongeau 
v. McKay, 183 N.E. 349, 281 Mass. 
101 . 

(2) On appeal from a decree allow¬ 
ing items of an account for funeral 
expenses and board bills filed against 
an estate, where errors assigned 
were based on questions of fact, the 
supreme court of appeals could not 
reverse decree, in absence of any evi¬ 
dence in the record, since it must 
be presumed that the decree was cor¬ 
rect and that there was testimony 
supporting it.—Tyree v. Blevins Fu¬ 
neral Home, fO S.E.2d 571, 176 Va. 
213. 

(3) In matter of allowance of ac¬ 


count of administratrix, decree dis¬ 
allowing item, supported by general 
finding of auditor, must stand unless 
as matter of law such finding was 
inconsistent with subsidiary findings, 
where evidence before auditor was 
not reported in full.—Gallagher v. 
Phinney, supra. 

(4) Decree allowing account of ad¬ 
ministrator de bonis non would not 
be reversed on ground of unequal 
distribution to heirs entitled to share 
equally where record did not disclose 
such unequal distribution and trial 
judge might have found on compe¬ 
tent evidence that prior unequal pay¬ 
ments have been made and might 
have allowed unequal payments in 
account to equalize prior payments.— 
Moulton v. Thompson, 196 N.E. 914, 
291 Mass. 308. 

(5) Disallowance of account of ad¬ 
ministrator de bonis non could not 
be urged on ground that auditor’s re¬ 
port disclosed that account of orig¬ 
inal administrator stood disallowed 
where there was nothing in record 
relative to account of original admin¬ 
istrator, and, if material, trial court 
might have found on competent evi¬ 
dence that account of original admin¬ 
istrator was allowed where only ques¬ 
tion on appeal was power of court 
to enter decree on any evidence.— 
Moulton v. Thompson, supra. 

Appointment of stenographer 

Where record did not show whether 
appointment of stenographer appoint¬ 
ed in probate court was made at re¬ 
quest of any party before evidence 
was offered, there was no compliance 
with statute, and evidence was not 
properly before supreme judicial 
court on appeal from allowance of 
third account.—Bowles v. Comstock, 
189 N.E. 785, 286 Mass. 159. 

40. Cal.—In re Reed's Estate, 48 P. 

2d 177, 9 Cal.App.2d 94. 

Affirmance 

Action of court will be affirmed 
where all the relevant evidence there¬ 
on is not brought up on appeal.— 
Hoffmeyer v. Mmtert, Mo., 93 S.W. 
2d 894. 

Subjects of appeal necessitating 
bringing up of evidence 

(1) Order denying motion of resid¬ 
uary legatee to surcharge executor 
because of his neglect to pay general 
legatees.—In re Reed’s Estate, 48 
P.2d 177, 9 Cal.App.2d 94. 

(2) Decision of orphans’ court fix¬ 
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ing commission of administratrix and 
fees of her counsel.—In re Knight's 
Estate, 125 A. 183, 144 Md. 376. 

(3) The determination of reasona¬ 
bleness of administrator’s expenses. 
—Weston v. Fuller, 9 N.E.2d 538, 
297 Mass. 545. 

(4) Disallowance of items of ac¬ 
count.—Everett v. Monk, 158 N.E. 
756, 261 Mass. 321. 

(5) Allowance of items of account 
for funeral expenses and board bills 
filed against estate.—Tyree v. Blev¬ 
ins Funeral Home, 10 S.E.2d 571, 
176 Va. 213. 

Taxes paid 

Reviewing court properly affirmed 
allowance of credits for taxes paid 
by administrator without prior order 
or judgment, although tax receipts 
were not shown in record, where tax 
receipts were in evidence and before 
trial court, since reviewing court was 
required to assume that trial court 
found taxes such as are properly pay¬ 
able without demand.—Hoffmeyer v. 
Mintert, Mo., 93 S.W.2d 894. 

41. In bill of exceptions 

Controversy in matter of law, on 
exceptions to executors’ account in 
supreme court of District of Colum¬ 
bia, is reviewable on appeal, without 
bill of exceptions containing the evi¬ 
dence.—McDonald v. Maxwell, 47 S. 
Ct. 497, 274 U.S. 91, 71 E.Ed. 942, 
55 A.L.R. 705, reversing 6 F.2d 678, 
55 App.D.C. 375. 

42. Mass.—Sandeen v. Tibbetts, 187 

N.E. 772, 284 Mass. 385. 

blatters not considered 

Deceased’s will and other probate 
records not referred to in record on 
appeal cannot be considered on ques¬ 
tion of disallowance of items in ac¬ 
count.—Sandeen v. Tibbetts, supra. 

43. Excessiveness of bond 

A contention that bond in amount 
of that given by executor was too 
great to be carried on testator’s es¬ 
tate during entire course of its ad¬ 
ministration cannot be considered on 
appeal from judgment disposing of 
distributees’ exceptions to executor’s 
final settlement, in absence of any¬ 
thing in record to indicate that pro¬ 
bate court did not require bond in 
such amount.—Thompson’s Estate v. 
Martin, Mo.App., 133 S.W.2d 677. 

44. Neb.—Etmund v. Etmund, 119 

N;W. 239, 83 Neb. 151. 



§ 031 EXECUTORS AND 

and the opponent appeal from the judgment ren¬ 
dered on opposition to the representative s account, 
and the representative files a transcript, it is not 
necessary that the opponent should also file a tran¬ 
script. 45 

Settling case. Appellant should serve his pro¬ 
posed case on appeal containing all he claims he 
is entitled to have printed for a proper review, and, 
if proposed amendments are served by respondent, 
it is for the surrogate to settle the proposed case 
and amendments, from whose order of settlement 
either or both parties may appeal. 46 

A judge who prior to his appointment was a 
referee to determine the questions of fact on the 
judicial settlement on the account of an executor 
is disqualified from settling the case on review on 
appeal. 47 

Separate appeals in one record. Where it is 
agreed that the surrogate in passing on exceptions 
filed by appellant to the accounts of the executor 
may consider all of the testimony taken in the mat¬ 
ter from the beginning, two separate appeals may 
be included in one record. 48 

Amendment. Although the statute provides that 
the superior court on probate appeals may allow 
amendments to supply deficiencies or correct errors, 
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’ where, on appeal from a decree allowing an ad¬ 
ministrator’s account, appellant complained of the 
omission of statements of gain and loss on the 
inventory, the appeal could not be affected by the 
administrator filing an amended account containing 
the items with the superior court’s permission, but 
without appellant’s consent and without notice to 
him, appellant not being bound to apprehend the 
filing of the amended account and to look through 
the papers to find the items omitted from the orig¬ 
inal account. 49 

§ 932. Scope and Extent of Review 

While the extent to which orders and decrees made 
on the settlements of personal representatives will be 
reviewed depends largely on statutory provisions, general¬ 
ly the investigation is restricted to matters alleged as er¬ 
ror and which are properly before the appellate court. 

As stated in Appeal and Error § 1527, appeals 
from courts of probate jurisdiction are generally 
regulated by statutory provisions peculiar thereto; 
and the extent to which orders and decrees made 
on the settlements of personal representatives will 
be reviewed depends in a measure on such provi¬ 
sions. 50 The investigation is usually restricted to 
matters as to which it is alleged that the trial court 
erred, 51 and which are properly before the court 
on appeal, 52 and, where an account has been dis- 


45. La.—Succession of Fisher, 74 So. 
900, 141 La. 189. 

24 C.J. p 1049 note 93. 

46. N.Y.—In re Junkersfeld's Estate, 
272 N.Y.S. 919, 242 App.Div. 708, 
dismissing: appeal 269 N.Y.S. 514, 
150 Misc. 436, and reversed on oth¬ 
er grounds 279 N.Y.S. 481, 244 App. 
Div. 260, motion denied 291 N.Y.S. 
159, 248 App.Div. 886. 

47. N.Y.—Matter of Nestell, 131 N. 
Y.S. 193, 72 Misc. 331, affirmed 131 
N.Y.S. 1131, 146 App.Div. 940, 942. 

48. N.Y.—In re Vlahos' Estate, 30 N. 
Y.S.2d 277, 262 App.Div. 1066. 

48. R.I.—Stillman v. Moore, 68 A. 
726, 28 R.I. 548. 

50; Cal.—In re Richards' Estate, 109 
P.2d 923, 17 Cal.2d 259, prior opin¬ 
ion, App., 103 P.2d 1033—In re 
Murphy’s Estate, 98 P.2d 523, 36 
Cal.App.2d 653. 

III.—In re Corbin’s Estate, 16 N.E. 
2d 927, 296 Ill.App. 646—Wahl v. 
Schmidt, 237 Ill.App. 372. 
Iowa.—In re Olson's Estate, 239 N. 

W. 527, 2 13 Iowa 784. 

La-—Succession of Taylor, 136 So. 

65, 172 La. 1099. • 

Ma^s.—Moulton v. Thompson, 196 N. 

EL 914, 291 Mass. 308. 

Mont—In re Murphy’s Estate, 188 P. 
146, 57 Mont. 273. 

N.H,—Scammon v. Pearson, 113 A. 

771, 80 N.H. 122. * 1 

Ohio.—In re Rothgiber's Estate, App., 


31 N.E.2d 687—In re Steltenpohl's 
Estate, 5 N.E.2d 954, 53 Ohio App. 
541. 

Pa.—Leafgreen v. La Bar, 142 A. 
224, 293 Pa. 263. 

Wis.—In re Stanley’s Will, 280 N.W. 

685, 228 Wis. 530. 

24 C.J. p 1049 note 97. 

51. Ala.—Watkins v. Chapman, 71 
So. 473, 195 Ala. 666. 

Ill.—Allen v. Allen, 222 Ill.App. 438. 
Ind.—Security Trust Co. v. Jaqua, 
150 N.E. 418, 85 Ind.App. 234, 

rehearing denied 152 N.E. 298, 85 
Ind.App. 234. 

Iowa,—Johnson v. Cave, 264 N.W. 
121 . 

Pa.—In re Rambo's Estate, 193 A. 1, 
327 Pa. 258. 

24 C.J. p 1049 note 98. 

In Ohio the court of appeals may, 
in its discretion, consider and de¬ 
cide errors which are not assigned 
or specified but is not required to do 
so, and will not determine whether 
provisions of will fixing compensation 
of executrix were against public poli¬ 
cy or related questions, in absence of 
argument thereon orally or by brief. 
—In re Ellis' Estate, 32 N.E.23 23, 
66 Ohio App- 121. 

52. Cal.—In re Richards' Estate, 109 
P.2d 923, 17 Cal.2d 259, prior opin¬ 
ion, App., 103 P.2d 1033—In re 
King’s Estate, App., 113 P.2d 282- 
In re Schaetzel’s Estate, 112 P.2d 
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324, 44 Cal. App. 2d 320—In re 

Bouche’s Estate, 74 P.2d 563, 24 
Cal.App. 2d 86. 

Colo.—Smith v. Smith’s Estate, 19 P. 
2d 195, 92 Colo. 231—Murray v. 
Stuart, 247 P. 187, 79 Colo. 454. 
Conn.—Schwartz v. Schwartz, 132 A. 

461, 104 Conn. 271. 

Ill.—In re Duffield’s Estate, 258 Ill. 
App. 78—Wahl v. Schmidt, 237 Ill- 
App. 372—Allen v. Allen, 222 Ill. 
App. 438. 

Iowa.—In re Cochran's Estate, 261 N. 

W. 514, 220 Iowa 33. 

Ky.—Farber's Ex’r v. Farber, 148 S. 
W.2d 732, 285 Ky. 596—Caudill v. 
Trimble's Adm’r, 117 S.W.2d 993, 
273 Ky. 793—Harrel v. Yonts, 113 
S.W.2d 426, 271 Ky. 783. 

Me.—Appeal of Heard, 139 A. 670, 
126 Me. 495. 

Mass.—Tracy v. Bishop, 10 N.E.2d 94, 
298 Mass. 182—Spilios v. Papps, 
197 N.E. 512, 292 Mass. 145— 

Springfield Nat. Bank of Springfield 
v. Couse, 192 N.E. 529, 288 Mass. 
262. 

Mo.—Hoffmeyer v. Mintert, 93 S.W. 
2d 894. 

Mont.—In re Sullivan's Estate, 118 
P.2d 137. 

N.J.—Appeal of Schlosser, 182 A. 636, 
119 N.J.Eq. 488, affirming 181 A. 
640, 119 N.J.Eq. 201. 

N.Y.—In re SegalPs Will, 38 N.E.2d 
126, 287 N.Y. 52, modifying 26 N. 
Y.S.2d 446, 261 App.Div. 983, re- 
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allowed, the appellate court is not required to pass 
on all the items thereof. 53 So an appeal from an 
order sustaining exceptions to certain items of the 
final report must be treated separately as to each 
item, and no other part of the account is involved; 
and the appellate court does not have jurisdiction 
of the whole account, but only of the rejected 
items. 54 The general rule that an appeal brings up 
the whole case is limited in its meaning to sub¬ 
ject matters within the jurisdiction of the lower 
court. 55 The jurisdiction of the appellate court is 
derivative, 56 and in disposing of the cause it ex¬ 
ercises the same jurisdiction and powers as are 
possessed by the probate court ; 57 and litigable con¬ 
troversies outside of that jurisdiction are not cog¬ 
nizable in the appellate court on appeal. 58 

Where, in an action for the settlement of dece¬ 
dent’s estate, the administrator set up no individ¬ 


ual claim to certain real estate alleged to belong 
to deceased, either by pleading or otherwise, in the 
trial court, he is not entitled to claim such property 
on an appeal in his individual capacity. 59 Matters 
not passed on by the lower court will not be con¬ 
sidered on appeal. 60 

§ 933 . - Presumptions in Support of Or¬ 

der or Decree 

Every reasonable presumption will be indulged ir» 
favor of the correctness of the proceedings below, and the 
burden is on appellant to show incorrectness of the ruling 
complained of. 

The order or decree of which a review is sought 
is as a general rule presumed to be right, in the 
absence of any affirmative showing in the record to 
the contrary, and every reasonable presumption will 
be indulged in favor of the correctness of the pro¬ 
ceedings below. 61 Accordingly the burden rests 


argument denied 27 N.Y.S.2d 459, 
261 App.Div. 1079, amended 27 N.Y. 
S.2d 1022, 261 App.Div. 1102—In re 
Grace’s Estate, 248 N.Y.S. 543, 232 
App.Div. 76, affirmed In re Grace, 
185 N.E. 712, 261 N.Y. 502. 

Or.—In re Johnson’s Estate, 112 P. 
2d 468. 

Pa.—Provident Trust Co. of Philadel¬ 
phia v. Rankin, 5 A.2d 214, 333 Pa. 
412—In re Reed’s Estate, 3 A.2d 
334, 332 Pa. 588. 

Tex.—Richardson v. McCloskey, Com. 
App., 276 S.W. 680, reversing, Civ. 
App., 261 S.W. 801—M. Garcia Go¬ 
mez & Champion v. Longoria, Civ. 
App., 142 S.W.2d 584, error dis¬ 
missed, judgment correct. 

Utah.—In re Blodgett’s Estate, 70 P. 
2d 742, 93 Utah 1. 

Wash.—In re Peterson's Estate, 107 
P.2d 580, 6 Wash.2d 294. 

Abandoned exception 

Exceptions to final settlement of 
executors would not be considered 
on appeal where not supported by 
evidence and not brietea by exceptors 
but apparently abandoned.—In re 
Shelton’s Estate, 93 S.W.2d 684, 
338 Mo. 1000. 

Contingencies that may never arise 
need not be considered.—In re Farm¬ 
ers’ Loan & Trust Co., 124 N.E. 1, 
226 N.Y. 691, modifying 175 N.Y.S. 
37, 186 App.Div. 722, which is af¬ 
firmed In re Brundage’s Estate, 167 
N.Y.S. 694, 101 Misc. 528. 

Moot question 

Where appealing administrator was 
subject to a charge in one or the 
other of two estates wherein the ben¬ 
eficiaries and their interests were 
identical, whether the charge was 
made against the administrator in 
one estate rather than the other was 
a “moot question.”—In re Palm’s Es¬ 
tate, Minn., 297 N.W. 765, first case. 


53. Me.—Libby v. Jerrard, 104 A. 
351, 117 Me. 303. 

54. Ill.—Allen v. Allen, 222 Ill.App. 
438. 

3 C.J. p 466 note 83 [b]. 

55. Neb.—In re King’s Estate, 272 
N.W. 205, 132 Neb. 3S2. 

56. Mo.—In re Claus’ Estate, App., 
147 S.W.2d 199—In re Helm's Es¬ 
tate, App., 136 S.W.2d 421—In re 
Ermeling’s Estate, App., 131 S.W. 
2d 912, transferred, see, Sup., 119 
S.W.2d 755. 

57. Mo.—In re Claus* Estate, App., 
147 S.W.2d 199—In re Helm’s Es¬ 
tate. App., 136 S.W.2d 421. 

N.Y.—In re Pratt’s Estate, 251 N.Y. 
S. 424, 233 App.Div. 200, motion 

granted 180 N.E. 340, 258 N.Y. 

577. 

Tex.—Loewenstein v. Watts, Civ.App., 
119 S.W.2d 176, affirmed 137 S.W.2d 
2, 134 Tex. 660, 128 A.L.R. 910— 
Legrand v. Stubblefield, Civ.App., 
63 S.W.2d 399. 

Limit of juris diction 

(1) The jurisdiction of the appel¬ 
late court is limited to a review of j 
the judgment of the probate court.— ! 
Wheeldon’s Adm’r v. Barrett’s Guard¬ 
ian, 70 S.W.2d 11, 253 Ky. 737. 

(2) Where probate court did not ac¬ 
quire jurisdiction circuit court was 
bound by absence of jurisdiction in 
probate court, and could not exercise 
jurisdiction which probate court had 
not acquired.—In re French’s Estate, 
255 N.W. 278, 267 Mich. 237. 

(3) Notes secured by trust deeds, 
which were executed in favor of 
guardian and curator of insane per¬ 
son by his wife, and represented im¬ 
proper loan made by guardian and 
curator to himself from estate funds, 
should not be canceled by circuit 
court on appeal from orders of pro¬ 
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bate court on exceptions to final set¬ 
tlement, since cancellation of notes 
would be tantamount to canceling 
trust deed, which only court of equi¬ 
ty could do.—In re Ermeling's Es¬ 
tate, App., 131 S.W. 2d 912, trans¬ 
ferred, see. Mo., 119 S.W.2d 755. 

58. Kan.—In re Eadie’s Estate, 28 P. 
2d 985, 138 Kan. 814. 

Neb.—In re King’s Estate, 272 N.W. 
205, 132 Neb. 372. 

59. Ky.—Hiles v. Hiles, 82 S.W. 580, 
26 Ky.L. 824, rehearing denied S3 
S.W. 615, 26 Ky.L. 1264. 

60. Iowa.—Becker v. Becker Bros., 
209 N.W. 447, 202 Iowa 7. 

Mo.—In re Harr & Harr's Estate, 22 
S.W.2d 209, 224 Mo.App. 6. 

61. Ala.—Stumpf v. Wiles, 179 So. 
201, 235 Ala. 317—Stone v. Vaughn, 
167 So. 297, 232 Ala. 120—Hines v. 
Baldwin, 100 So. 466, 211 Ala. 322. 

Cal.—Carr v. Bank of America Nat. 
Trust & Savings Ass'n, 79 P.2d 
1096, 11 Cal.2d 366, 116 A.L.R. 1282 
—Landis v. Grimes, 100 P.2d 1089, 
38 Cal.App.2d 324—In re Doud's 
Estate, 284 P. 705, 103 Cal.App. 
414. 

Colo.r=-In re Cheney’s Estate, 85 P.2d 
729, 103 Colo. 319—In re Macky’s 
Estate, 213 P. 131, 73 Colo. 1. 
Ill.—In re Mertz’ Estate, 246 Ul.App. 

283, 293, citing Corpus Juris. 

Ind.—Eble v. Miles, 138 N.E. 361, 79 
Ind.App. 401. 

Ky.—Caudill v. Trimble’s Adm’r, 117 
S.W.2d 993, 273 Ky. 793—Harrel v. 
Yonts, 113 S.W.2d 426, 271 Ky. 783 
—Williams’ Adm’r v. Vonderhaar's 
Ex’x, 89 S.W.2d 321, 262 Ky. 68. 
Md.—Blum v. Fox, 197 A. 117, 173 
Md. 527—In re Knight’s Estate, 125 
A. 183, 144 Md. 376. 

Mass.—Argus v. Kokkorou, 32 N.E. 2d 
211, 308 Mass. 315—Wilbur v. Hal- 
lett, 26 N.E.2d 322, 305 Mass. 554. 
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on appellant to show that the ruling complained of 
was incorrect. 62 

Presumption of proper action in the future . On 
appeal from an order settling the semiannual ac¬ 
count of an executor and revoking his letters, it 
will be presumed, in the absence of anything in the 
orders on the subject, that on a final settlement of 
the estate the proper compensation will be allowed 
to the executor for his services. 63 


§ 934. - Discretion of Lower Court 

Determinations of the lower court as to matters 
within its discretion will not be disturbed on appeal ex¬ 
cept for manifest abuse of discretion. 

Determinations of the lower court as to matters 
which are properly within its discretion will not be 
disturbed on appeal, except for manifest abuse of 
such discretion. 64 This rule is most frequently ap¬ 
plied with respect to such matters as the compen¬ 
sation of the representative, 65 allowances for the 
services of attorneys 66 or allowances for the serv- 


Mo.—Hoffmeyer v. Mintert, 93 S.W. 2d 
894. 

Wash.—In re Flynn’s Estate, 43 P.2d 
8, 181 Wash. 284—In re Babcock’s 
Estate, 192 T. 939, 112 Wash. 556- 
In re Thompson’s Estate, 188 P. 
784, 110 Wash. 635—In re Erick¬ 
son’s Estate, 180 P. 485, 106 Wash. 
529. 

24 C.J. p 1050 note 1. 

However, in proceedings on ob¬ 
jections to administrator’s final re¬ 
port wherein court allowed full cred¬ 
it to administrator for a debt secured 
by second mortgage and owed by ad¬ 
ministrator to estate at time he was 
appointed, in absence of evidence re¬ 
viewing court could not assume that 
stock owned by administrator was 
exempt by statute from being sold 
and proceeds applied in payment of 
debt.—In re Windhorst’s Estate, 288 
N.W. 892, 227 Iowa 808. 

Fraud not presumed 

(1) On appeal in proceeding for 
accounting of estate of intestate fish¬ 
erman, it would not be presumed, 
in absence of finding, that adminis¬ 
tratrix dishonestly prosecuted claim 
for fisherman’s death on high seas 
by wrongful act on ground of her de¬ 
pendency.—Ashley v. Collins, 197 N. 
E. 434, 292 Mass. 67. 

(2) The supreme court would not 
presume, in support of lower court’s 
action in citing executors and admin¬ 
istrators despite order discharging 
them as such, that lower court in¬ 
tended to set such order of discharge 
aside for fraud or mistake, where 
record and pleadings did not contain 
facts or allegations from which fraud 
or mistake might be deduced.—In re 
Penney’s Estate, 274 N.W. 247, 225 
Wis. 455. 

62. Ala.—Stumpf v. Wiles, 179 So. 
201, 235 Ala. 317. 

24 C.J. p 1050 note 2. 

Facts rebutting presumption 
Rule that allowance by court to 
administrator will be presumed to 
be reasonable was held inapplicable, 
where facts show that allowance ex¬ 
ceeding statutory commissions was 
excessive.—Gump’s Estate v. Jacobs, 
292 S.W. 81, 222 Mo.App. 545. 

63. Mont.—In re Courtney, 79 P. 317, 
31 Mont. $25. 


64. Ala.—Miller v. Phillips, 178 So. 
531, 235 Ala. 298. 

Cal.—In re Lampman's Estate, 100 
P.2d 4S8, 15 Cal.2d 212, supersed¬ 
ing, App., 92 P.2d 495—In re 
Burke’s Estate, 244 P. 340. 198 Cal. 
163, 44 A.L.R. 1341—In re Madda- 
lena’s Estate, 108 P.2d 17, 42 Cal. 
App.2d 12. 

Conn.—Reilev v. Healey, 198 A. 570, 
12 4 Conn. 216—Reiley v. Healey, 
187 A. 661, 122 Conn. 64. 

Fla.—First Trust & Savings Bank v. 
Henderson, 136 So. 370, 101 Fla. 
1437. 

Ill.—In re Mertz’ Estate, 246 IlI.App. 

2S3, 292, citing Corpus Juris. 

Ky.—Greenway v. Irvine’s Ex’r, 28 
S.W.2d 760, 234 Kv. 597. 

Mass.—Frost v. Grigaliunos, 170 N. 

E. 384, 270 Mass. 455. 

Mo.—State ex rel. Pargeon v. Mc- 
Pike, App., 243 S.W. 278. 

Nev.—In re Hansen’s Estate, 248 P. 
891, 50 Nev. 16. 

N.J.—Appeal of Schlosser, 182 A. 
636, 119 N.J.Eq. 488, affirming 181 
A. 640, 119 N.J.Eq. 201—Pinckney 
v. Hudson County Nat. Bank, 164 
A. 269, 112 N.J.Eq. 376. 

Pa.—In re Nirdlinger’s Estate, 193 
A. 33; 327 Pa. 160—Commonwealth 
to Use of Carman, v. Toebe, 173 A. 
169, 315 Pa. 218—In re Capuzzi’s 
Estate, 158 A. 555, 306 Pa. 27—In 
re Mendenhall’s Estate, 97 Pa. 
Super. 582—In re Mogridge’s Es¬ 
tate, 33 Berks Co.L.J. 59. 

Wis.—In re Poole’s Will, 293 N.W. 

918, 235 Wis. 625. 

24 C.J. p 1050 note 4. 

When, discretion abused 

(1) Although the court below, 
when passing on the reasonableness 
and necessity of an executor's ex¬ 
penditures, is invested with a broad 
discretion, which, when exercised for 
or against the executor’s claim, will 
not be disturbed on appeal, such dis¬ 
cretion is abused whenever it may 
be fairly said that in its exercise the 
court exceeded the bounds of reason 
or contravened the uncontradicted 
evidence.—In re Parker’s Estate, 200 
P. 619, 186 Cal. 668. 

(2) Where opposition to executrix* 
account was supported by uncorrobo¬ 
rated testimony of claimant, refusal 
to reopen case after argument or to 
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grant new trial to permit taking of 
corroborative testimony shown to be 
immediately available was arbitrary 
exercise of discretion, requiring re- 
mandment for new trial in interest 
of justice.—Succession of Robinson, 
172 So. 429, 186 La. 389. 

Allowance of claim held reviewable 
Allowance by administrator of his 
wife’s estate of claim against the 
estate relieving his own liability 
therefor, was held reviewable not¬ 
withstanding claim had received or¬ 
phans’ court's preliminary approval. 
—Pickett’s Estate v. Pickett, 158 A. 
29, 162 Md. 10. 

65. Ark.—Triplett v. Chipman, 240 
S.W. 23, 153 Ark. ’2. 

Colo.—In re Cheney’s Estate, 85 P.2d 
729, 103 Colo. 319. 

Ill.—In re Mertz’ Estate, 246 Ill.App. 

283, 292, citing Corpus Juris. 

Iowa—In re McKinney’s Estate, 199 
N.W. 327, 198 Iowa 479. 

Ky.—Fischer v. Lange, 228 S.W. 684, 
190 Ky. 699. 

Miss.—King v. Wade, 166 So. 327, 
175 Miss. 72. 

Mo.—In re Buck’s Estate, App., 220 
S.W. 714. 

Or.—In re Johnson's Estate, 112 P.2d 
468. 

Wash.—In re Fetterman’s Estate, 48 
P-2d 638, 183 Wash. 410. 

24 C.J. p 1003 note 19. 

Review of proceedings for allowance 
of compensation generally see su¬ 
pra §.880. 

Transcending legal limits 
When the orphans* court tran¬ 
scends the limit fixed by law with 
respect to the allowance of commis¬ 
sions to executors and administra¬ 
tors, the court of appeals has full 
power to review its action.—St. 
Mary’s Female Orphan Asylum of 
Baltimore v. Hankey, 113 A. 100, 137 
Md. 569. 

6& Ariz.—Busenbark v. Smith, 97 
P.2d 533, 55 Ariz. 1—In re O’Reil¬ 
ly’s Estate, 231 P. 916, 27 Ariz. 222. 
Cal.—In re Parker’s Estate, 200 P. 
620, 186 Cal, 671—In re Fulton’s 
Estate, 73 P.2d 664, 23 Cal.App.2d 
563—In re Morgan’s Estate, 271 P. 
762, 94 Cal.App. 617—In re Iser’s 
Estate, 198 P. 1014, 52 Cal.App> 
405. 
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ices of commissioners ,® 7 and costs . 68 

§ 935. - Findings of Fact 

Generally findings of fact based on conflicting evi¬ 
dence will not be disturbed, although in a proper case 
the appellate court may review both the law and the 
facts. 

The general rules as to reviewing findings of 


fact, by appellate courts, apply on review of the 
proceedings of courts of probate jurisdiction with 
respect to the accounting of personal representa¬ 
tives , 69 concerning such matters as review of the 
verdict of a jury 70 or findings of the lower court . 71 
Accordingly findings of fact by the lower court may 
be accepted as conclusive 72 if there is any evidence 


Colo.—In re Cheney’s Estate, 85 P.2d 
729, 103 Colo. 319. 

Conn.—Bohun v. Kinasz, 200 A. 1015, 
124 Conn. 543. 

Ill.—In re Mertz’ Estate, 246 Ill.App. 

283, 292, citing Corpus Juris. 

Iowa.—In re Mann’s Estate, 251 N. 
W. 83, 217 Iowa 1134—In re Mc¬ 
Kinney’s Estate, 199 N.W. 327, 198 
Iowa 479—In re Chesmore’s Es¬ 
tate, 189 N.W. 770, 194 Iowa 300. 
Ky.—Fischer v. Lange, 228 S.W. 684, 
190 Ky. 699. 

Miss.—King v. Wade, 166 So. 327, 
175 Miss. 72. 

N.Y.—In re Gilman's Adm’x, 167 N.E. 
437, 251 N.Y. 265, reversing 232 N. 
Y.S. 754, 225 App.Div. 774—In re 
Murray’s Estate, 270 N.Y.S. 321, 
241 App.Div. 761, affirming 271 N. 
Y.S. 910, 151 Misc. 10—In re Ep¬ 
stein’s Estate, 27 N.Y.S.2d 872, 176 
Misc. 494. 

Or.—In re Johnson’s Estate, 112 P.2d 
468. 

Pa.—In re Brown’s Estate, 21 A.2d 
898, 343 Pa. 19—In re Foulke’s Es¬ 
tate, 5 A.2d 179, 334 Pa. 186—In 
re Ttambo’s Estate, 193 A. 1, 327 
Pa. 258—In re O’Neill’s Estate, 109 
A. 526, 266 Pa. 9—In re Menden¬ 
hall’s Estate, 97 Pa. Super. 582— 
In re Dickel's Estate, 32 Pa.Dist. 
& Co. 44. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186. 

Wash.—In re Krueger’s Estate, 119 
P.2d 312—In re Fetterman’s Es¬ 
tate, 48 P.2d 638, 183 Wash. 410— 
In re Hart’s Estate, 286 P. 650, 156 
Wash. 255. 

Wyo.—In re Reed’s Estate, 259 P. 

815, 37 Wyo. 107, 55 A.L.R. 941. 

24 C.J. p 1050 note 6. 

Abuse of discretion 
Mich.—Becht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

Authority and reasonableness 

The statutory discretion of the or¬ 
phans* court to allow counsel fees 
to an administrator, is subject to re¬ 
view as to authority to make allow¬ 
ance in the particular case and as 
to reasonableness of fee allowed.— 
Mayor and City Council of Baltimore 
v. Link, 197 A. 801, 174 Md. 111. 

67. Ark.—Ex parte Carter, 27 Ark. 
532. 

Commissioner not party to appeal 
The propriety of the lower court’s 
action in fixing an allowance to the 
master commissioner for services 


rendered in hearing evidence and ■ 
making report in a suit to settle an 
estate cannot be considered where he 
has not been made a party to the ap¬ 
peal.—Coyle v. Horseman's Ex'x, 111 
S.W.2d 590, 271 Ky. 100. 

68. Ill.—In re Mertz’ Estate, 246 
Ill.App. 283, 292, citing Corpus Ju¬ 
ris. 

Ky.—Fischer v. Lange, 228 S.W. 684, 
190 Ky. 699. 

Pa.—In re Istocin’s Estate, 190 A. 

382, 126 Pa.Super. 158. 

24 C.J. p 1050 note 8. 

6 &. Iowa.—In re Baumhover, 130 N. 

W. 817, 151 Iowa 146. 

Mo.—In re Egan, App., 209 S.W. 989. 

70. N.Y.—In re Merz’ Estate, 285 N. 
Y.S. 855, 246 App.Div. 889, appeal 
dismissed In re Union Trust Co. 
of Jamestown, 2 N.E.2d 676, 271 N. 
Y. 522, affirmed In re Merz’ Es¬ 
tate, 4 N.E.2d 429, 272 N.Y. 524. 

R.I.—Chartanowicz v. Polewka, 199 
A. 288, 60 R.I. 471. 

24 C.J. p 1050 note 11. 

Verdict in collateral suit 

Jury’s verdict that nominated ex¬ 
ecutor had procured will through un¬ 
due influence was not conclusive on 
appeal in matter of attorney’s fees 
for services prior to appointment of 
administrator.—Douglas’ Adm’r v. 
Douglas’ Ex’r, 48 S.W.2d 11, 243 Ky. 
321. 

71. Ala.—Birmingham Trust & Sav¬ 
ings Co. v. Hightower, 169 So. 878, 
233 Ala. 39—Garrett v. Snowden, 
145 So. 493, 226 Ala. 30, 87 A.L.R. 
216. 

Cal.—In re Grivel’s Estate, 17 P.2d 
172, 128 CaLApp. 186. 

Conn.—Reiley v. Healey, 187 A. 661, 
122 Conn. 64. 

Ind.—Meier v. Union Trust Co. of 
Indianapolis, 176 N.E. 42, 93 Ind. 
App. 457. 

Iowa.—In re Plendl’s Estate, 253 N. 
W. 819, 218 Iowa 103—In re Oel- 
wein’s Estate, 251 N.W. 694, 217 
Iowa 1137—In re Enfield’s Estate, 
251 N.W. 637, 217 Iowa 273—In re 
Mann’s Estate, 251 N.W. 83, 217 
Iowa 1134. 

Ky.—Bernheimer v. Bernheimer, 294 
S.W. 786, 220 Ky. 9. 

N.Y.—In re Forbes’ Estate, 210 N.Y. 

S. 218, 213 App.Div. 338. 

Pa,—in re O’Neill’s Estate, 109 A. 
526, 266 Pa. 9. 

Tex.—Richardson v. McCloskey, Com. 
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App., 276 S.W. 680, reversing, Civ. 
App., 261 S.W. 801. 

Wis.—In re Stubbs* Will, 250 N.W. 

845, 213 Wis. 439. 

24 C.J. p 1050 note 12. 

Auditor’s report 

(1) The report of an auditor, to 
whom executor’s account and lega¬ 
tee’s petition for determination of 
value of legacy were referred with 
order that auditor’s findings were to 
be final, had a status similar to that 
of auditor’s report at common law, 
and hence report was to be consid¬ 
ered by the reviewing court with ap¬ 
propriate inferences therefrom; but 
such an auditor’s report is not bind¬ 
ing on the court as to matters of 
law.—Untersee v. Untersee, 13 N.E. 
2d 29, 299 Mass. 417. 

(2) On executor’s appeal from de¬ 
cree reforming executor’s account, 
supreme court could draw inferences 
without regard to inferences drawn 
by auditor or trial judge.—Spring- 
field Nat. Bank of Springfield v. 
Couse, 192 N.E. 529, 288 Mass. 262. 

Findings of fact of auditing Judge 
have force and effect of verdict of 
jury, if based on sufficient evidence 
and affirmed by court in banc, and 
will not be disturbed unless error is 
clearly shown.—In re Houston’s Es¬ 
tate, 178 A. 479, 318 Pa. 300—In re 
Swoope’s Estate, 177 A. 748, 317 Pa- 
584—In re Catalano’s Estate, 163 A. 
527, 309 Pa. 249—In re Grollman’s 
Estate, 117 A. 348, 273 Pa. 559—In 
re Curry’s Estate, 187 A. 218, 123 Pa- 
Super. 371—In re Eicher’s Estate, 
167 A. 466, 109 Pa.Super. 393—In re 
Hartzell’s Estate, 161 A. 494, 106 Pa- 
Super. 137—In re Davies’ Estate, 156 
A. 555, 102 Pa.Super. 326—In re Con¬ 
rad’s Estate, 32 Pa.Dist. & Co. 677— 
In re Celenza’s Estate, 18 Pa.Dist. & 
Co. 357. 

72. Cal.—In re Ward’s Estate, 15 P. 
2d 901, 127 Cal.App. 347—In re 
Barreiro’s Estate, 13 P.2d 1017, 
125 Cal-App. 153. 

Ky.—Maynard v. Maynard’s Adm’r, 
64 S.W.2d 567, 251 Ky. 246, 91 A. 
L.R. 697. 

Mass.—Comstock v. Bowles, 3 N.E.2d 
817, 295 Mass. 250—Knowles v. 
Perkins, 174 N.E. 221, 274 Mass. 
27—McCarthy v. Adams, 160 N.E. 
815, 263 Mass. 300—Petition of 
Wordell, 128 N.E. 640, 236 Mass. 
406. 

24 C.J. p 1050 note 13. 
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to support them , 73 and, where based on conflicting 
evidence, will not be disturbed .* 4 The appellate 
court may, however, in a proper case review both 
the law and the facts . 75 

§ 936. - Former Accounts 

Former accounts not appealed from, and the matters 
passed on therein, are not subject to revision and read¬ 
justment on an appeal from the allowance of a later ac¬ 
count in which the same questions were not involved. 

It has been held that former accounts, from the 
allowance of which no appeal was taken, and the 
matters passed on in them, are not subject to re¬ 
vision and readjustment on an appeal from the al¬ 
lowance of a later account in which the same ques¬ 
tions were not before the probate court for con¬ 
sideration , 76 and that the annual settlements of an 
administrator cannot be corrected on appeal from 
an order of distribution 77 or reviewed on an appeal 
taken from an order allowing the final account ; 78 


but it has also been held that mistakes in annual 
settlements may be corrected on appeal from a final 
settlement . 73 

§ 937. Hearing, Determination, and Disposi¬ 
tion 

Under some statutes the case is tried de novo by 
the appellate court which renders such decree or makes 
such order as the probate court should have rendered or 
made; or the appellate court may dismiss the appeal or 
affirm, modify, or reverse the order or decree appealed 
from, or remand the proceedings to the lower court. 

Under some statutes the appeal from orders or 
decrees in accounting proceedings goes to a court 
which, although of jurisdiction superior to that of 
probate jurisdiction, is not of purely appellate ju¬ 
risdiction , 80 and the higher court tries the case de 
novo and renders such a decree or makes such an 
order as the court of probate jurisdiction should 
have rendered or made . 81 Only issues which are 


73- Iowa.—In re O’Hara’s Estate, 
217 N.W. 245, 204 Iowa 1331. 

Mich.—In re Culhane’s Estate, 256 
N.W. 807, 269 Mich. 68. 

X.Y.—In re Keating’s Estate, 210 
N.Y.S. 588, 214 App.Div. 802. 

Okl.—In re Peter’s Estate, 51 P.2d 
272, 175 Okl. 90. 

Pa.—In re Martin's Estate, 4 A.2d 
551, 135 PsuSuper. 136—In re Bail¬ 
ey's Estate, 86 Pa.Super. 322—In 
re Patterson’s Estate, 86 Pa.Super. 
299. 

B.D.—Norris v. Eckerman, 286 N.W. 

324. 66 S.D. 519. 

24 C.J. p 1050 note 14. 

Substantial evidence 

(1) Appellate court is hound by 
finding of probate court, if supported 
by any substantial evidence. 

Cal.—In re Massena’s Estate, 18 P. 

2d 779, 129 Cal.App. 255. 

Ky.—Caudill v. Trimble's Adm'r, 117 
S.W.2d 993, 273 Ky. 793. 

(2) A decision in proceeding on 
final report of executor and objec¬ 
tions thereto has effect of verdict of 
jury and will be affirmed if it finds 
substantial support in the record.— 
In re Smith's Estate, 289 N.W. 694, 
228 Iowa 47—In re Plendl’s Estate, 
253 N.W. 819, 218 Iowa 103—In re 
Monahan’s Estate* 180 N.W. 644, 190 
Iowa 578. 

74. Ala.—Stumpf v. Wiles, 179 So. 
201, 235 Ala. 317—Sams v. Byars, 
93 So. 415, 207 Ala. 504. 

Cal.—In re Allen's Estate, 108 P.2d 
973, 42 Cal.App.2d 346—-In re Es- 
colle’s Estate, 25 F.2d 860, 134 
Cal.App. 473. 

lad.—Cornet v. Guedelhoefer, 36 N. 
EL2d 933, modified on otheT grounds 
37 N.E. 2d 681. 

Iowa.—In re Windhorst’s Estate, 288 
N.W. 892, 227 Iowa 808. 

Mass.—Tracy ,v. Bishop, 10 N.EL2d 


94, 298 Mass. 182—Comstock v. 

Bowles, 3 N.E.2d 817, 295 Mass. 
250. 

Nev.—Bengoa v. Reinhart, 297 P. 
506, 53 Nev. 241. 

N.Y.—In re Houghtaling’s Will, 300 
N.Y.S. 162, 252 App.Div. 896, 911- 
In re Baker’s Estate, 292 N.Y.S. 
122, 249 App.Div. 265. 

Ohio.—Nunn v. Hubacher, 158 N.E. 9, 
25 Ohio App. 265. 

Wash.—In re Potheringham's Estate, 
281 P. 337, 154 Wash. 130. 

24 C.J. p 1050 note 15. 

75. Mass.—Smith v. Stratton, 18 N. 
E.2d 328, 302 Mass. 17. 

Mo.—McCune’s Estate v. Daniel, 76 
S.W.2d 403—In re Claus' Estate, 
App., 147 S.W.2d 199. 

Mont.—In re Mullen’s Estate, 33 P.2d 
270, 97 Mont. 144—In re Connolly's 
Estate, 257 P. 418, 79 Mont. 445. 
24 C.J. p 1050 note 16. 

Where evidence was reported in 
full and judge made report of ma¬ 
terial facts, it was duty of supreme 
judicial court to examine the evi¬ 
dence and to decide the case accord¬ 
ing to its own judgment, giving due 
weight to findings of judge which 
would not be reversed unless plain¬ 
ly wrong.—Argus v. Kokkorou, 32 N. 
E.2d 211, 308 Mass. 315. 

76. Cal.—In re Ward's Estate, 15 P. 
2d 901, 127 Cal.App. 347. 

Mont.—In re Murphy's Estate, 188 
P. 146, 57 Mont. 273. 

24 C.J. p 1051 note 17. 

Supplemental account 
A revised final account of an ad¬ 
ministratrix was a final determina¬ 
tion as to matters presented therein 
and could not be reviewed on ap¬ 
peal from an order settling a supple¬ 
mental account, provided supplemen¬ 
tal account involved only matters 
subsequent to revised final account.. 
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—In re Murphy's Estate, 98 P.2d 523, 

36 Cal.App.2d 653. 

77. Mo.—Peters v. Clendenin, 12 
Mo.App. 521. 

78. N.D.—Priewe v. Priewe, 175 N. 
W. 732, 43 N.D. 509. 

79. Mo.—Williams v. Petticrew, 62 
Mo. 460. 

80. Mich.—In re Parkinson's Estate, 
240 N.W. 63, 256 Mich. 638, 

24 C.J. p 1051 note 21. 

81. Colo.—Goodknight v. Harper, 
225 P. 215, 75 Colo. 141. 

Conn.—Bohun v. Kinasz, 200 A. 1015, 
124 Conn. 543—Reiley v. Healey, 
198 A. 570, 124 Conn. 216—Re^y 
v. Healey, 187 A. 661, 122 Conn. 
64—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226. 

Ill.—In re Scanlan's Estate, 230 Ill. 
App. 505. 

Ky.—Harrel v. Yonts, 113 S.W.2d 426, 
271 Ky. 783. 

Mich.—In re Finn's Estate, 275 N.W. 
215, 281 Mich. 478—In re Parkin¬ 
son's Estate, 240 N.W. 63, 256 

Mich. 638—In re Grover's Estate, 
206 N.W. 988, 233 Mich. 467. 

Mo.—Enright v. Sedalia Trust Co., 
20 S.W.2d 517, 323 Mo. 1043. 

Tex.—Mills v. Baird, Civ.App., 147 
S.W.2d 312, error refused—Hurley 
v. Hirsch, Civ.App., 66 S.W,2d 387, 
error dismissed—Coats v. Bain, 
Civ.App., 258 S.W. 897. 

24 C.J. p 1051 note 22. 

Jurisdiction of order after appeal 
therefrom 

Ill-—In re Corbin's Estate, 16 N.E. 
2d 927, 296 Ill.App. 646. 

Trial de novo by supreme court 
<1> In some jurisdictions on ap¬ 
peal to the supreme court in pro¬ 
ceedings on final report of execuior 
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presented in probate court and on which the ap¬ 
peal was taken are tried de novo, however. 82 A 
jury trial in the appellate court is sometimes per¬ 
mitted. 83 Where the appeal does not confer ju¬ 
risdiction on the appellate court to retry the facts, 
the appeal need not be dismissed but should stand 
for hearing on questions of law. 84 

In its deliberations, the appellate court is gov¬ 


erned by general principles. 85 It has been held that 
the procedure on appeal resembles the procedure in 
equity, 86 and that the appellate court has inherent 
equity jurisdiction to permit a set-off on equitable 
grounds. 87 

Determination and disposition. The appellate 
court may dismiss the appeal, 88 or the appellate 


or administrator the case is tried de 
novo. 

Neb.—In re Moore’s Estate, 225 N.W. 

705, 118 Neb. 568. 

Or.—In re Stewart’s Estate, 28 P. 

2d 642, 145 Or. 460. 91 A.L.R. 818. 

(2) But on the other hand under 
other statutes it is held that the su¬ 
preme court in such cases considers 
only errors of law and does not try 
the case de novo.—In re Smith’s Es¬ 
tate, 289 N.W. 694, 228 Iowa 47— 
In re Sheeler’s Estate, 284 N.W. 799, 
226 Iowa 650—In re Finarty’s Estate, 
259 N.W. 112, 219 Iowa 678—In re 
Plendl's Estate, 253 N.W. 819, 218 
Iowa 103—In re Oelwein’s Estate, 
251 N.W. 694, 217 Iowa 1137—In re 
Enfield’s Estate, 251 N.W. 637, 217 
Iowa 273—In re Mannings Estate, 
244 N.W. 860, 215 Iowa 746—In re 
Bourne’s Estate, 232 N.W. 169, 210 
Iowa 883—In re Mowrey’s Estate, 232 
N.W. 82, 210 Iowa 923—In re O’Hara’s 
Estate, 217 N.W. 245, 204 Iowa 1331 
—In re McKinney’s Estate, 199 N.W. 
327. 198 Iowa 479—In re Emerson’s 
Estate, 195 N.W. 148, 196 Iowa 635- 
In re Chesmore’s Estate, 189 N.W. 
770, 194 Iowa 300. 

(3) And it has been said that the 
supreme court’s duty is to deter¬ 
mine whether conclusions reached as 
to allowance or disallowance of items 
are supported by findings, and wheth¬ 
er findings are supported by evidence. 
—In re Finn’s Estate, 275 N.W. 215, 
281 Mich. 478—In re Grover's Es¬ 
tate, 206 N.W. 988, 233 Mich. 467. 
Supreme court of probate 

Decree of supreme court of pro¬ 
bate on appeal from decree allowing 
administratrix’ final account must be 
based on proof before it and not on 
proofs in court below.—Appeal of 
Heard, 139 A. 670, 126 Me. 495. 

82. Mo.—In re Shelton’s Estate, 93 

S.W.2d 684, 338 Mo. 1000. 
Jurisdiction of appellate court as 

derivative see supra § 932. 
Amendment of account 

(1) Under some statutes final ac¬ 
count may not be amended in circuit 
court so as to introduce issues not 
tried in probate court.—In re 
Schwartz’ Estate, 3 N.E.2d 289, 286 
Ill.App. 310—Wahl v. Schmidt, 237 
Ill.App. 372. 

(2) Under other statutes an admin¬ 
istrator’s account may be amended 
to correct errors therein, after his 

34 C.J.S.—73 


appeal to the circuit court from an 
order of the probate court, directing 
payment of a stated amount to his 
successor.—In re Ganea’s Estate, 198 
N.W. 343, 227 Mich. 11. 

Adding parties 

Where county court had inherent 
power to add new parties to a bill 
of review proceeding to set aside ad¬ 
ministratrix’ final account, the dis¬ 
trict court on appeal had same pow¬ 
er where no effort was made to add 
new issues or new grounds of recov¬ 
ery to those asserted in county court, 
and on plaintiff’s appeal from judg¬ 
ment dismissing a bill of review pro¬ 
ceeding to set aside an administra¬ 
trix’ final account for alleged fraud, 
district court was not deprived of ju¬ 
risdiction to add new parties who 
were “necessary parties” such as 
surety on administratrix’ bond and 
administratrix' children, on ground 
that effect of adding new parties 
was to change proceeding from a 
“collateral” to a “direct attack” on 
order approving final account, where 
pleadings which framed the issues 
were the same in both courts, and 
no new issue was injected.—Mills v. 
Baird, Tex.Civ.App., 147 S.W.2d 312, 
error refused. 

83. Mich.—Ward v. Tinkham, 32 N. 

W. 901, 65 Mich. 695. 

24 C.J. p 1051 note 23. 

84. Ohio.—In re Rothgiber's Estate, 

App., 31 N.E.2d 687. 

85. Matters not urged 

On appeal from judgment overrul¬ 
ing exceptions to administrators’ first 
and final settlements, generalities in 
argument which might be taken as 
referring to some phase of excep¬ 
tions were deemed abandoned, where 
not briefed or presented.—Hoffmeyer 
v. Mintert, Mo., 93 S.W.2d 894. 
presumptions 

Statement in written decision, 
where evidence is not reported as to 
agreed correctness of figures, must 
be taken as true.—Lannin v. Buck- 
ley, 167 N.E. 258, 268 Mass. 106. 
Theory of case 

(1) The court of appeal would pro¬ 
ceed on the theory that respective 
counsel correctly assumed in their 
briefs that the expression “beteen” 
in a will meant “between”, and that 
“ayers” meant “heirs”.—In re Bur¬ 
nett’s Estate, 109 P.2d 26, 42 Cal.App. 
2d 427. 


(2) In proceedings on final account 
of administrator de bonis non with 
will annexed, alleged “conclusions of 
law,” which appeared to perform 
office of order approving account, 
and which were so treated by par¬ 
ties and trial court, would be so 
treated on appeal.—In re Stanley’s 
Will, 280 N.W. 685, 228 Wis. 530. 

86. Mass.—Gallagher v. Phinney, 187 
N.E. 612, 284 Mass. 255. 

87. Minn.—Browning v. Eiken, 249 
N.W. 573, 189 Minn. 375. 

88. Cal.—In re Murphy's Estate, 98 
P.2d 523, 36 Cal.App.2d 653. 

N.J.—In re Ahrend, 132 A. 758, 99 
N.J.Eq. 328, dismissing appeal In 
re Ahrend's Estate, 130 A. 219, 3 
N.J.Misc. 746. 

N.T.—In re Katz, 15 N.Y.S.2d 735. 
258 App.Div. 62, reversing order 
and dismissing appeal In re Goldo- 
witz’ Estate, 12 N.Y.S.2d 221, 171 
Misc. 198, appeal dismissed 28 N.E. 
2d 405, 283 N.Y. 680. 

Pa.—In re Edelman’s Estate, 6 A.2d 
511, 336 Pa. 4, modified on other 
grounds 8 A.2d 799—In re MacDon¬ 
ald’s Estate, 20 Erie Co. 287, 52 
York Leg.Rec. 135. 

Tenn.—Brown v. Jarvis, 123 S.W.2d 
852, 22 Tenn.App. 394. 

24 C.J. p 1051 note 25. 

Matters considered in determining 
qnestion 

On appeal from probate court's de¬ 
cree, disallowing administratrix’ ac¬ 
count, found by superior court to be 
incorrect, latter court should con¬ 
sider extent to which settlement of 
account will expedite final settlement 
of estate, nature of questions pre¬ 
sented, and particularly whether any 
of them concern matters within pro¬ 
bate court’s exclusive original juris¬ 
diction, relationship between particu¬ 
lar questions presented on appeal and 
settlement of estate as whole, way in 
which appeal is presented, and 
whether court has before it sufficient 
facts on which it can reasonably pro¬ 
ceed, in determining whether to set¬ 
tle account or dismiss appeal and 
leave such matter to probate court.— 
Reiley v. Healey, 198 A. 570, 124 
Conn. 216. 

When appeal not dismissed 

(1) Appeal of executor from inter¬ 
locutory order directing him to 
amend final report and pay into court 
amounts of several specific legacies, 
) with interest thereon from one year 
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court may or is empowered to affirm, 89 modify, 90 
or reverse 91 the order or decree appealed from, or 
itself make such order or render such decree as the 
court of probate jurisdiction should have made or 
rendered. 92 In a proper case the proceedings may 
be remanded to the lower court. 93 Where the ap¬ 
pellate court has, on an appeal from a decree allow¬ 
ing an executor’s account, sustained an exception 
to the effect that the account is not a proper one to 
be allowed because the executor did not charge him¬ 
self either with the amount of the inventory of the 


estate or with the amount of the balance of the last 
account rendered by him and directed a reversal, it 
should not determine other questions involved in 
other exceptions. 94 On appeal from an order deny¬ 
ing a petition to compel an executor to account, the 
only question for decision is whether the petitioner 
has an interest in the estate, and it is not necessary 
to determine the exact nature of such interest. 96 
Errors which are not prejudicial are not ground 
for reversal. 96 


from the death of decedent, was not 
dismissible on ground that judgment 
was not for payment of money be¬ 
cause no specific amount was fixed.— 
In re McGregor’s Estate, 2 N.E.2d 
395, 210 Ind. 546. 

(2) Other cases see 24 C.J. p 1051 
note 25 [a]. 

89. A1° — 1 ' T <'Alpine v. Carre, 83 So. 
477, 203 Ala. 468. 

Cal.—In re Iviurphy's Estate, 98 F.2d 
523, 36 Cal.App.2d 653. 

Mass.—Rock v. Rock, 33 N.E. 2d 973, 
309 Mass. 44. 

Mo.—In re Franz' Estate, 145 S.W. 

2d 400, 346 Mo. 1149. 

N.Y.—In re Halsey’s Estate, 24 N.Y. 
S.2d 370, 260 App.Div. 1051, re¬ 

versed on other grounds In re Hal¬ 
sey’s Will, 36 N.E.2d 91, 286 N.Y. 
154. 

24 C.J. p 1051 note 26. 

Frivolous appeal 

Where appeal from judgment de¬ 
nying motion to surcharge executor 
was not timely taken, appeal from 
subsequent judgment allowing execu¬ 
tor’s final account, which was timely 
taken but involved the same issues, 
was frivolous and the judgment must 
be affirmed.—In re Dammann’s Es¬ 
tate, 283 N.W. 363, 230 Wis. 160. 

90. Cal.—In re Machado’s Estate, 

199 P. 505, 186 Cal. 246—In re 
Smith’s Estate, 297 P. 927, 112 

Cal.App. 680, followed in In re 
Brenhart’s Estate, 297 P. 931, 112 
Cal. App. 766, and In re Slingsby’s 
Estate, 297 P. 931, 112 Cal.App. 
767. 

La.—Succession of Rhodes, 114 So. 
107, 164 La. 488. 

N.Y.—In re Isaacs’ Estate, 27 N.Y.S. 
2d 838, 262 App.Div. 774—In re 
Saperstone’s Estate, 14 N.Y.S. 2d 
816, 258 App.Div. 776, reargument 
denied 16 N.Y.S.24 698, 258 App. 
Div. 860—In re Roe’s Estate, 11 N. 
Y.S.2d 852, 257 App.Div. 827—In re 
Richardson’s Will, 293 N.Y.S. 758, 

250 App.Div. 199—In re Fantl’s Es¬ 
tate, 292 N.Y.S. 653, 249 App.Div. 
392—In re French’s Estate, 275 N. 
Y.S. 528, 242 App.Div. 895, modified 
on other grounds 197 N.E. 316, 
268 N.Y. 370—In re Pratt’s Estate, 

251 N.Y.S. 424, 233 App.Div. 200, 
motion granted 180 N.E. 340, 258 
N.Y. 577. 


R.I,—Campbell v, Metcalf, 110 A. 595, 
43 R.I. 257. 

Tex.—Loewenstein v. Watts, Civ. 
App., 119 S.W.2d 176, affirmed 137 
S.W.2d 2, 134 Tex. 660, 128 A.L.R. 
910. 

Utah.—In re Blodgett’s Estate, 70 P. 

2d 742, 93 Utah 1. 

24 C.J. p 1051 note 27. 

91. Ill.—In re Kinsey’s Estate, 261 
Ill.App. 481. 

Iowa.—In re Windhorst’s Estate, 288 
N.W. 892, 227 Iowa 808. 

La.—Succession of Bibbins, App., 152 
So. 592. 

Mich.—In re Allwardt’s Estate, 270 
N.W. 223, 278 Mich. 80. 

N.Y.—In re Katz, 15 N.Y.S.2d 735, 258 
App.Div. 62, reversing order and 
dismissing appeal In re Goldowitz’ 
Estate, 12 N.Y.S.2d 221, 171 Misc. 
198, appeal dismissed 28 N.E.2d 
405, 283 N.Y. 680—In re Abramo- 
witz, 300 N.Y.S. 935, 253 App.Div. 
754—In re Pratt's Estate, 251 N.Y. 
S. 424, 233 App.Div. 200, motion 

granted ISO N.E. 340, 258 N.Y. 577. 
24 C.J. p 1051 note 28. 

92. Conn.—Reiley v. Healey, 198 A. 
570, 124 Conn. 216—In re William¬ 
son’s Estate, 196 A. 770, 123 Conn. 
424. 

Or.—In re Lee’s Estate, 279 P. 850, 
853, 132 Or. 1, citing Corpus Juris, 
and modified on other grounds 280 
P. 342, 132 Or. 1. 

Pa.—In re Craig’s Estate, 148 A. 

83, 298 Pa. 235. 

Decree against surety 
Miss.—Crescent Furniture & Mat¬ 
tress Co. v. Morgan, 173 So. 290, 
178 Miss. 824. 

In. Virginia special court of ap¬ 
peals should not undertake to recast 
executor’s accounts, but should only 
settle principles on which settle¬ 
ments should be made.—Cannon v. 
Searles, 143 S.E. 495, 150 Va. 738. 

93. Ark.—Whitlow v. Patterson, 112 
S.W.2d 35, 195 Ark. 173. 

Conn.—Reiley v. Healey, 187 A. 661, 
122 Conn. 64. 

Iowa.—In re Windhorst’s Estate, 288 
* N.W. 892, 227 Iowa 808. 

Minn,—In re Pearson’s Estate, 192 
N.W. 937, 155 Minn. 122. 

Mo.—In re Hamill’s Estate, 287 S.W. 
485, 315 Mo. 972—In re Claus’ Es¬ 
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tate, App., 147 S.W.2d 199—In re 
Flynn’s Estate, App., 142 S.W.2d 
1069—Jones v. Redman, App., 75 S. 
W.2d 80. 

N.Y.—In re Martin’s Will, 174 N.E. 
643, 255 N.Y. 248, reversing order 
243 N.Y.S. 603, 230 App.Div. 112, 
which modified In re Martin’s Es¬ 
tate, 237 N.Y.S. 529, 135 Misc. 18- 
In re Bates’ Will, 11 N.Y.S.2d 416, 
256 App.Div. 669, denying reargu¬ 
ment 8 N.Y.S.2d 548, 255 App.Div. 
615, reversing In re Bates’ Estate, 
4 N.Y.S.2d 444, 167 Misc. 641- 
In re West, 300 N.Y.S. 146, 252 App. 
Div. 919—In re Goldberg’s Estate, 
293 N.Y.S. 353, 249 App.Div. 923- 
In re Schermer’s Estate, 292 N.Y.S. 
886, 249 App.Div. 505—In re Robot- 
tom’s Estate, 288 N.Y.S. 397, 248 
App.Div. 637. 

Pa.—In re Celenza’s Estate, 162 A. 

456, 308 Pa. 186, 85 A.L.R. 851. 
Wis.—In re Pfister’s Estate, 255 N. 
W. 911, 216 Wis. 42, rehearing de¬ 
nied 256 N.W. 245, 216 Wis. 42. 

24 C.J. p 1051 note 30. 

New trial held unnecessary 

Where judgment approving execu¬ 
tor’s final report is reversed because 
of his failure to pay specific legacy, 
as well as general legacies, in full 
with interest and his payment of 
inheritance tax from corpus of estate, 
new trial need not be ordered, in ab¬ 
sence of dispute as to principal 
amounts of only items for disposi¬ 
tion.—Cornet v. Guedelhoefer, Ind., 
37 N.E.2d 681, modifying 36 N.E.2d 
933, superseding, App., 30 N.E.2d 
318. 

94. R.I.—Hayes v. Welling, 85 A. 
630. 

24 C.J. p 1052 note 31. 

95. N.Y.—Bearse v. Brown, 153 N.Y. 
S. 514, 167 App.Div. 415. 

96. Ala.—Miller v. Phillips, 178 So. 
531, 235 Ala. 298—McCollum v. Mc¬ 
Collum, 119 So. 232, 218 Ala. 500 
—McKenzie v. Jensen, 101 So. 755, 
212 Ala. 92—Dowe v. Farley, 90 So. 
291, 206 Ala. 421. 

Ariz.—U. S. Fidelity & Guaranty Co. 

v. Greer, 240 P. 343, 29 Ariz. 203. 
Ark.—Acker v. Watkins, 100 S.W. 

2d 78, 193 Ark. 192. 

Cal.—In re Finch’s Estate, 262 P. 
34, 202 Cal. 612—In re Randall’s 
Estate, 230 P. 445, 194 Cal. 725. 
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§ 938. Operation and Effect of Decree 

The decree of the appellate court terminates the con¬ 
troversy involved in the appeal but is not conclusive as 
to matters not passed on. 

The decree of the appellate court operates as a 
termination of the controversy involved in the ap¬ 
peal, 97 and the account of the personal representa¬ 
tive should be stated and a settlement made in ac¬ 
cordance therewith. 98 A reversal on appeal of a 
decree finally settling the accounts of the represent¬ 
ative renders such settlements inoperative, 99 while 
the dismissal of the appeal as to certain items of 


the account leaves the judgment of the court of 
probate jurisdiction as to such items, and binding 
on the parties to the appeal. 1 Notwithstanding the 
decree of the lower court is reversed in certain 
particulars, as to every other question clearly and 
previously decided and not appealed from the de¬ 
cree stands as affirmed. 2 A decree of the surrogate 
as modified on appeal constitutes a final adjudica¬ 
tion precluding any further hearing or litigation 
on the subject. 3 A decree on appeal is not conclu¬ 
sive as to matters not passed on. 4 


I. COSTS AND EXPENSES 


§ 939. In General 

The costs and expenses of an accounting and settle¬ 
ment and of incidental proceedings or actions should be 
borne by the general estate when incurred in the in¬ 
terest of the whole estate. 


The costs and expenses of accounting and settle¬ 
ment and of proceedings or actions necessitated 
thereby should be borne by the general estate when 
incurred in the just interests of the whole estate. 5 


Ga.—Robinson v. Georgia Sav. Bank 
* &. Trust Co., 196 S.E. 395, 185 Ga. 

688—Clements v. Fletcher, 129 S.E. 
846, 161 Ga. 203. 

Iowa.—In re Manning’s Estate, 244 
N.W. 860, 215 Iowa 746—In re 

Bourne’s Estate, 232 N.W. 169, 210 
Iowa 883—In re Emerson’s Estate, 
195 N.W. 148, 196 Iowa 635. 

La.—Succession of Howell, 148 So. 
48, 177 La. 276. 

Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84, certiorari denied Peti¬ 
tion of Garland, 47 S.Ct. 769, 274 
U.S. 759, 71 L.Ed. 1338. 

Md.—Knapp v. Knapp, 131 A. 329, 
149 Md. 263. 

Mass.—Bowles v. Comstock, 189 N.E. 

785, 286 Mass. 159. 

Mont.—In re Astibia’s Estate, 46 P. 
2d 712, 100 Mont. 224—In re Con¬ 
nolly's Estate, 235 P. 408, 73 Mont. 
35. 

Ohio.—Richter v. Anderson, 10 N.E.2d 
789, 56 Ohio App. 291. 

S.C.—McIntosh v. Zeigler, 125 S.E. 
636, 130 S.C. 287. 

Tex.—Wilson v. Fisher, Civ.App., 105 
S.W.2d 304, error refused. Certio¬ 
rari denied 58 S.Ct. 264, 302 U.S. 
746, 82 L.Ed. 577. 

Vt.—In re Partridge’s Estate, 144 A. 
861, 102 Vt. 9. 

Wash.—In re Cloninger’s Estate, 112 
P.2d 139, 8 Wash.2d 348. 

W.Va.—Garden v. Riley, 183 S.E. 46. 

116 W.Va. 723. 

24 C.J. p 1052 note 33. 

Error held, prejudicial 

Cal.—In re Remicke’s Estate, 112 P. 

2d 311, 44 Cal.App.2d 271. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 35. 

N.Y.—In re Chandler’s Will, 26 N.Y. 

S.2d 280, 175 Misc. 1029. 

Wash.—In re Allen’s Estate, 26 P. 
2d 396, 175 Wash. 65. 

97. Ark.—Scroggins v. Osborn Co., 


26 S.W.2d 95, 181 Ark. 424—Fidelity 
& Deposit Co. v. Fairfield, 278 S.W. 
658, 169 Ark. 997. 

La.—In re Vidrine’s Estate, 151 So. 

637, 178 La. 413. 

I*aw of case 

(1) The judgment on appeal be¬ 
comes the law of the case.—Anderson 
v. Armstrong, 120 S.W.2d 444, 132 
Tex. 122, reversing Armstrong v. An¬ 
derson, Civ.App., 91 S.W.2d 775. Re¬ 
hearing denied Anderso-n v. Arm¬ 
strong, 132 S.W.2d 393, 132 Tex. 122. 

(2) So directions given on former 
appeal for restatement of adminis¬ 
trator’s account constitute law of 
case from which trial court cannot 
depart.—McDowell v. Minor, 160 So. 
389, 174 Miss. 848. 

98. Ark.—Watkins v. Acker, 111 S. 

W.2d 458, 195 Ark. 203. 

La.—Succession of Taylor, 141 So. 
847, 174 La. 822. 

Mass.—O’Shea v. Barry, 147 N.E. 
845, 252 Mass. 510. 

Miss.—McDowell v. Minor, 160 So. 
389, 174 Miss. 848. 

Mont.—In re Jennings' Estate, 254 
P. 1067, 79 Mont. 73. 

N.Y.—In re Auditore’s Will, 164 N. 
E. 242, 249 N.Y. 335, 62 A.L.R. 551, 
modifying In re Anditore’s Adm’x, 
229 N.Y.S. 414, 223 App.Div. 654, 
and motion denied Parascandola 
v. National Surety Co., 166 N.E. 
315, 250 N.Y. 537, 62 A.L.R. -551. 
24 C.J. p 1052 note 34. 

Mandate held complied with 
Ill.—Kellner v. Schmidt, 170 N E. 
229, 338 Ill. 294, reversing In re 
Schmidt's Estate, 242 Ill.App. 602. 
New contestants 

Beneficiaries joining in contest of 
trustees* accounts after rescript 
from supreme judicial court must 
take litigation as they find it, and 
probate court need not relitigate is¬ 
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sues once determined for benefit of 
new contestants.—Lannin v. Buck- 
ley, 167 N.E. 258, 268 Mass. 106. 
Future accounts 

Probate court, in accounting pro¬ 
ceedings pursuant to rescript from 
supreme judicial court, did not err 
in refusing to rule on questions 
which might be open on future ac¬ 
counts.—Lannin v. Buckley, supra. 

99. U.S.—Appleton v. Marx, Tex., 
62 F. 638, 10 C.C.A. 555. 

Cal.—Rose’s Estate, 5 P. 220, 66 Cal. 
241. 

24 C.J. p 1052 note 35. 

1. Ill.—Wilkinson v. Ward, 42 Ill. 
App. 541. 

Tenn.—Brown v. Jarvis, 123 S.W.2d 
852, 22 Tenn.App. 394. 

2. Va.—Searles’ Adm’r v. Gordon's 
Adm'r, 157 S.E. 759, 156 Va. 289. 

3. N.Y.—In re Smith’s Will, 254 N. 
Y.S. 369, 234 App.Div. 149, affirmed 
In re Kneeskern, 185 N.E. 77C, 261 
N.Y. 642, reargument denied 191 
N.E. 620, 264 N.Y. 673. 

4. Ark.—U. S. Fidelity & Guaranty 
Co. v. Coughlan, 73 S.W.2d 468, 
1S9 Ark. 499. 

Conn.—Bohun v. Kinasz, 200 A. 1015, 
124 Conn. 543. 

Va.—Young v. Cabell, 27 Gratt. 761, 
68 Va. 761. 

5. Ky.—Stell v. Williams’ Adm'r, 
26 S.W.2d 8, 233 Ky. 441. 

Pa—In re Krick's Estate, 20 A.2d 
195, 342 Pa. 212. 

24 C.J. p 1054 note 53. 

Principal of trust 

Award of costs by surrogate in 
original decree settling account of 
executors was properly made and 
taxed out of principal of testamen¬ 
tary trust and not out of life es¬ 
tate.—In re Wechsler’s Estate, 13 
N.Y.S.2d 940, 171 Misc. 738. 



§ 939 

The allowance and apportionment of such costs and 
expenses, except as controlled by specific statutes, 
are ordinarily regarded as matters of sound judi¬ 
cial discretion, 6 the exercise of which will not be 
interfered with on appeal. 7 However, where the 
power of the court is conferred by statute its ju¬ 
risdiction is limited thereby, 8 and an order in ex¬ 
cess of such power cannot be sustained. 3 Statutory 
provisions applicable to costs in civil actions gen¬ 
erally or to independent proceedings against a rep¬ 
resentative have been held not to apply to proceed¬ 
ings on his account. 10 

Determinations as to the allowance and allocation 
of costs and expenses should ordinarily be in the 
court in which the proceeding is pending 11 and on 
proper notice to the interested parties. 1 - 

Inclusion in account . Costs or allowances on an 
accounting have no place whatever in the account, 
as they must first be fixed and allowed by the 


34 C.J.S. 

court. 13 

Lien. It has been both affirmed 14 and denied 15 
that the expenses incurred and chargeable to the 
estate constitute a lien on its property. 

Nominal defendants. In an action to surcharge 
an administrator’s settlement, defendants other than 
the administrator, who sought to recover nothing, 
and made no costs, and against whom no recovery 
was sought, should not be taxed or pay any costs. 16 

§ 940. Counsel Fees and Expenses of Settle¬ 
ment 

An executor or administrator is ordinarily entitled to 
a reasonable allowance for the expenses of accounting 
and settlement, including counsel fees. 

An executor or administrator who has properly 
performed the duties of his trust is usually held to 
be entitled to his reasonable costs and expenses, 17 
including counsel fees, 18 in connection with the 
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6. Ill.—In re Mertz’ Estate, 246 III. 

App. 2S3, 292, citing Corpus Juris. 
N.Y.—In re Ducker’s Estate, 263 N. 

Y.S. 217, 146 Misc. S99. 

24 CJ. p 1054 note 55. 

7- Ill.—In re Mertz’ Estate, 246 Ill. 
App. 2S3. 

K y .—Taylor v. Taylor, 4 S.\V.2d 752, 
223 Ky. 799. 

Waiver of witness fees 

A legatee’s appeal from order of 
orphans’ court dismissing exceptions 
to allowance in executrix’ account 
for expenses in paying witnesses in 
circuit court on caveat of will was 
not dzsmissible on ground that such 
items constituted “costs” within 
statute clothing orphans* court with 
discretion in awarding costs, where 
proposed witnesses had failed to 
prove their attendance in circuit 
court and had not proved such at¬ 
tendance within thirty days from 
date of trial, and hence their claims 
to any fees for attendance were 
“waived.”—Phillips v. Phillips’ Es¬ 
tate, Md., 19 A.2d 839. 

8. N.J.—In re Fulper’s Estate, 132 
A, 834, 99 N.J.Eq. 293. 

What law governs 

Provisions of probate code as to 
costs are applicable to an applica¬ 
tion for distribution made after its 
taking effect even though the ap¬ 
pointment of the fiduciary was pri¬ 
or thereto.—In re Murphy’s Estate, 
29 Ohio N.P., N.S., 183. 

9k Payment of referee's and ste¬ 
nographer's fees cannot be ordered 
by the surrogate where the referee’s 
report has been neither delivered nor 
filed, no bills or affidavits from ei¬ 
ther the referee or the stenograph¬ 
er have been submitted, and the fees 
have not been taxed.—Matter of 


Dunn, 149 N.Y.S. 530, 164 App.Div. 
134. 

Stenographic minutes 

A charge against the estate of 
a sum for stenographic minutes or¬ 
dered by, and furnished to, the sur¬ 
rogate is unauthorized where a stat¬ 
ute requires a copy of such minutes 
to be furnished gratuitously.—In re 
Dugan's Estate, 2S0 N.Y.S. 64, 244 
App.Div. 822. 

lO. Mont.—In re Jennings' Estate, 
254 P. 1067, 79 Mont. 73. 

11- ^Md.—Phillips v. Phillips’ Es¬ 
tate, 19 A.2d 839. 

Pa.—In re Vogle’s Estate, 96 Pa. 
Super. 510. 

Former proceeding 

The circuit court, on proceedings 
on remand after appeal, may in its 
discretion award reimbursement to 
the representative for his expenses 
and attorney’s fees in defending his 
final report in the former proceed¬ 
ings.—In re Mertz’ Estate, 246 Ill. 
App. 283. 

12. Guardian ad litem of minor 
children is entitled to notice, and if 
he has not been given such notice 
the court on appeal will assume 
that, had it been given, he would 
have raised proper objections.— 
Glenn v. Worthy, 168 S.E. 795, 169 
S.C. 263. 

13. N.Y.—Matter of Kreidler, 124 
N.Y.S. 628, 68 Misc. 412, 7 Mills 
Surr. 559. 

24 C.J. p 1054 note 57. 

14- Pa.—In re Cary, 10 Kulp 227.: 
24 C.J. p 1054 note 53 [c]. j 

15. Utah.—In re Pingree’s Estate, I 
25 P.2d 937, 82 Utah 437, 90 A.L.R. ! 
96. 

13. Ky.—Evans v. McVey, 18$ S.W. 
1075, 172 Ky. 1. , 
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17. Mass.—Loring v. Wise, 115 N.E. 
302, 226 Mass. 231. 

N.Y.—Matter of Garrabrant, 162 N. 
Y.S. 544, 176 App.Div. 1S6, af¬ 

firmed 220 N.Y. 773, 116 N.E. 104 6. 
Pa.—In re Hodgson, 27 A. 878, 158 
Pa. 151. 

24 C.J. p 1054 note 59. 

18. N.J.—In re Babcock’s Estate, 
164 A. 407, 112 N.J.Eq. 374. 

24 C.J. p 1055 note 60. 

Allowances regarded as costs 

Allowances made under provisions 
of statutes authorizing the surro¬ 
gate to allow an executor expenses 
and counsel fees have been said to 
constitute costs in an accounting 
proceeding.—In re Rosenberg’s Will, 
222 N.Y.S. 889, 221 App.Div. 762, af¬ 
firming 219 N.Y.S. 552, 218 App.Div. 
845, modified on other grounds 167 
N.E. 190, 251 N.Y. 115. 

Fees on intermediate accounting 
Where services of attorney were 
rendered and will be rendered on in¬ 
termediate accounting, allowance of 
costs will be made on account there¬ 
of, under provisions of the surro¬ 
gate’s court act.—In re Brodbeck’s 
Estate, 206 N.Y.S. 142, 123 Misc. 

Rep. 743. 

Future services 

Where counsel are awarded a spe¬ 
cified fee for all services rendered 
in connection with a final account 
and for services to be rendered sub¬ 
sequently in connection with prop¬ 
erty reserved for later distribution, 
and with inheritance taxes, and a 
certain sum is deducted from such 
specified fee, on subsequent showing 
that they have rendered the further 
services contemplated counsel are 
entitled to such further fee in the 
amount so reserved.—In re Larson’s 
Estate, 93 P.2d 431, 200 Wash. 318. 
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settlement of his account, but is not entitled to an 
allowance for items failing to constitute such rea¬ 
sonable costs and expenses, 19 The representative 
may be allowed counsel fees incurred by him in de¬ 
fending his final settlement against attacks thereon 
by persons interested in the estate, 20 although it 
has been held that such an allowance would be de¬ 
nied where the settlement was held improper, 21 or 
where the contest was improper and merely in the 
private interest of the representative, 22 the matter 
being largely committed to the discretion of the 
surrogate or probate judge. 23 

An allowance of counsel fees may be refused 
where the services for which the allowance was 
claimed were unnecessary in connection with the 
performance of the duties of the representative, 24 
or were made necessary because of some fault on 
the part of the representative, 25 where the services 
were solely for the benefit of the representative, 25 
where the representative is himself an attorney and 
there is no proof that he did not prepare his own 


account, 27 or where it appears that a payment pre¬ 
viously made to the attorney, and for which the 
representative has received credit, was in full set¬ 
tlement for all services rendered and to be rendered 
by the attorney in connection with the estate, 28 or 
where the letters of the accounting executor were 
revoked following a successful contest of the will 
under which he was appointed. 29 Where, however, 
the services of an attorney for the representative 
of a decedent's estate are beneficial to the estate 
as a whole, his fees may be allowed out of the gen¬ 
eral estate even though the representative has been 
guilty of maladministration. 30 Where there is no 
contest, the fees of counsel appearing for legatees 
must be paid by their clients, and not in whole or 
in part made a charge on the funds of the estate. 31 

To whom made. The allowance of counsel fees 
should be made to the representative and not di¬ 
rectly to the attorney. 32 

Application for allowance. Under a statute mak¬ 
ing the fee for attorneys for an estate a charge on 


Matters not included in previous em¬ 
ployment 

Where administrator de bonis non 
with will attached retained attor¬ 
neys. who had acted for executor, 
but who were relieved from duty of j 
handling any matter in connection 
with estate on executor’s resigna¬ 
tion except matter of taxes, to in¬ 
stitute an action to set aside a be¬ 
quest attorneys were entitled to 
compensation for special legal serv¬ 
ices, notwithstanding attorneys knew 
prior to resignation of executor and j 
their discharge as executor’s attor¬ 
neys that bequest was invalid, where 
attorneys did not conceal from ad¬ 
ministrator the fact that they ques¬ 
tioned the validity of the bequest 
prior to their discharge.—In re Lar¬ 
son’s Estate, supra. 

19. Mont.—In re Springer’s Estate, 
255 P. 1058, 79 Mont 256. 

Money paid court reporter for tran¬ 
script of evidence 
Money paid by administrator to 
court reporter for transcript of evi¬ 
dence taken at hearing of objections 
to administrator’s account is not 
chargeable against the estate.—In 
re Jennings’ Estate, 241 P. 655, 74 
Mont. 468. 

20. Ark.—Souter v. Fly, 33 S.W.2d 
408, 182 Ark. 791. 

Conn.—Reed v. Reed, 68 A. 849, SO 
Conn. 401. 

La.—Succession of Benoit, 199 So. 
625, 196 La. 509. 

Md.—Knapp v. Knapp, 134 A. 24, 
151 Md. 126. 

Mo.—In re Carlin’s Estate, 47 S.W. 

2d 213, 226 Mo.App. 622. 

N.Y.—In re O’Dowd’s Estate, 297 N. 
Y.S. 596, 163 Misc. 605—In re Buc¬ 


kets Estate, 263 N.Y.S. 217, 116 
Misc. 899. 

24 C.J. p 1055 note 61. 

After assignment 

Where an administratrix has as¬ 
signed to her attorney all her in¬ 
terest in the estate, including com¬ 
missions and a judgment against 
the estate, as far as the assigned 
interests are concerned the attorney 
is representing himself and not the 
administratrix and cannot charge a 
fee for representing the adminis¬ 
tratrix with regard to the assigned 
interests; but after such an assign¬ 
ment the administratrix still has 
an interest as such where exceptors 
to her account seek to surcharge 
her with certain items, and for de¬ 
fending the settlement in respect of 
such matters the attorney is entitled 
to a fee notwithstanding the assign¬ 
ment.—In re Wenzel’s Estate, Mo., 
263 S.W. 110, affirming, App., In re 
Wenzel, 243 S.W. 395. 

Defending allowance to widow 

Where administrators had reason¬ 
able ground for making allowance 
to widow in their account, they were 
entitled to counsel and to reason¬ 
able fees for them to defend allow¬ 
ance.—Knapp v. Knapp, 134 A. 24, 
151 Md. 126. 

21. Ky.—Taylor v. Minor, 14 S.W. 

544, 90 Ky. 544, 12 Ky.L. 479. 

Mo.—In re Whitlow, 167 S.W. 463, 
184 Mo.App. 229. 

24 C.J. p 1055 note 62. 

22L Ala.—Noble v. Jackson, 31 So. 
450, 132 Ala. 230. 

N.C.—Overman v. Lanier, 73 S.E. 
■ 192, 157 N.C. 544. 

24 O.J. p 1055 note 63. 
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23. N.Y.—In re Baker’s Estate, 292 
N.Y.S. 122, 249 App.Div. 265. 

Allowance sustained 

In proceeding to settle accounts 
of trust company as executor which 
in one instance had not sold nonlegal 
securities at proper time, and which 
had sold itself as trustee participat¬ 
ing certificate for whole amount of 
mortgage owned by it, which, how¬ 
ever, resulted in no loss to estate, 
allowance by surrogate’s court of 
attorney costs to trust company held 
sustained.—In re Baker's Estate, su¬ 
pra. 

24. N.Y.—In re Owen’s Estate, 259 
N.Y.S. 892, 144 Misc- 688. 

24 C.J. p 1056 note 71. 

25. Neb.—In re Herman’s Estate, 
293 N.W. 353, 138 Neb. 430. 

24 C.J. p 1056 note 72. 

26. N.J.—In re Walsh, 74 A. 563. 
S-C.—Glenn v. Worthy, 168 S.E. 705, 

169 S.C. 263. 

27. N.J.—In re Flaacke, Prerog., 64 
A. 1020, affirmed 73 A. 1117, 72 N. 
J.Eq. 944. 

28. Mo.—Peters v. Berkemeier, 107 
S.W. 406, 128 Mo.App. 666. 

29. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala. 622. 

30. Pa.—In re Gandolfo’s Estate, 17 
Pa.Dist. & Co. 701. 

31. N.Y.—Matter of Kreidler, 124 
N.Y.S. 628, 68 Misc. 412, 7 Mills 
Surr. 559. 

32. Cal.—McKee v. Sober, 71 P. 438, 
649, 138 Cal. 367. 

24 C.J. p 1054 note 56, p 1055 note 
64. 
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the estate to be allowed by the court, the court 
properly makes such an allowance for the attorneys 
of the representative on final accounting- and set¬ 
tlement even though the petition for approval of 
the final report of the representative fails to pray 
for an allowance for attorney’s fees. 33 Charges 
for counsel fees paid on the accounting should be 
separately stated and accompanied by an affidavit 
showing conformity to statute. 34 

Services of accountant . Where unusual skill and 
labor are required in preparing an account, an al¬ 
lowance may be made a personal representative for 
the services of an accountant, 35 but ordinarily it 
is his duty to keep books showing the receipts and 
expenditures of the estate and to prepare his ac¬ 
count personally, without any allowance for assist¬ 
ance, 36 and no allowance will be made for prepa¬ 
ration of an account which it was the duty of the 
regular attorney to prepare and where a proper fee 
has been allowed for such attorney. 37 

Expenses of coexecutor. The cost of filing an 
inventory by an executor after his coexecutor failed 
to correct his inventory to meet objections raised 
is a proper expense of administration. 33 

Services rendered in other proceeding . Since 
costs and expenses may be allowed only as an in¬ 
cident to some pending proceedings, as shown in 
Costs § 200, where proceedings on a petition in eq¬ 
uity and on an executor’s account were tried to¬ 
gether but were none the less distinct, and where 


the petition in equity had been closed by final de¬ 
cree and after the final decree the proceedings on 
the account continued, the court could not award 
costs and expenses on the closed proceeding, al¬ 
though it could allow costs and expenses in so far 
as allocable to the still pending proceedings in pro¬ 
bate on the account. 39 

Amount. The amount allowed as costs, expenses, 
or attorney’s fees in an accounting proceeding must 
not exceed the limitations of any applicable stat¬ 
utes, 40 and the charges allowed in such proceed¬ 
ings for the services of attorneys in connection with 
the administration of the estate must be just and 
reasonable, 41 in accordance with the general prin¬ 
ciples discussed supra § 227, and the representa¬ 
tive’s account should disclose the nature of the serv¬ 
ice, the time expended, and any other element nec¬ 
essary to the determination of the amount to be al¬ 
lowed. 42 While the value of a large estate will not 
warrant the allowance of excessive fees to the at¬ 
torneys for an accounting representative, it does 
to some extent measure the responsibility resting 
on them and is a factor for consideration in de¬ 
termining the amount proper to be allowed. 43 

An additional allowance for attorney’s fees is 
properly refused where fees previously awarded are 

sufficient. 44 

% 

The amount of a referee's allowmice will be re¬ 
duced where deemed excessive. 45 


33. Xev.—In re Hegarty's Estate, 
222 P. 793, 47 Nev. 369. 

Lack of notice to legatee that the 
court would hear an application for 
attorney's fees allowance was imma¬ 
terial, since the objecting legatee 
was chargeable with provisions of 
law under which -the court could 
make such an allowance.—In re Heg¬ 
arty's Estate, supra. 

34. N.Y.—Carroll v. Hughes, 5 Redf. 
Surr. 337—Harward v. Hewlett, 5 
Redf.Surr. 330. 

35* Cal.—More's Estate, 54 P. 97, 
121 Cal. 609. 

24 C.J. p 1055 note 66. 

36. N.J.—In re Foster’s Estate, 176 
A. 156, 13 N.J M.sc. 36. 

24 C.J. p 1056 note 67. 

37. Mont.—In re Springer's Estate, 
255 P. 1058. 79 Mont. 256. 

SB. Pa.—In re Foulke’s Estate, 5 A. 
2d 179, 334 Pa. 186. 

39. Mass.—Untersee v. Untersee, 13 
N.E.2d 29, 299 Mass. 417. 

40. N.Y.—In re Rosenberg's Will, 
219 N.Y.S. 552, 218 App.Div. 845, 
affirmed 222 N.Y.S. 889, 221 App. 

, Div. 762, and modified on other 
grounds 167 N.E. 190, 25l N.Y. 115 I 


—In re Vorndran’s Estate, 239 N. 
YS. 326, 132 Misc. 611. 

24 C.J. p 1056 notes 69 [b], [c], 70. 
Applicability of statute 

Surrogate’s Ct. Act § 278, author¬ 
izing surrogate to fix costs to party 
rendering services benefiting estate, 
held not to authorize fixing of at¬ 
torney’s fees in accounting proceed¬ 
ing.—In re Vorndran’s Estate, 230 
N.Y.S. 326, 132 Misc. 611. 

41. Wis.—In re Matthew's Will, 182 
N.W. 744, 174 Wis, 220. 

24 C.J. p 1056 note 69. 

Particular allowances sustained 
Cal. —In re Doud’s Estate, 284 P. 

705, 103 Cal.App. 414. 

Ky.—Wilhelm v. Orlamuende’s 
Adm’x, 15 S.W.2d 511, 228 Ky. 719. 
L.a.—Succession of Gandolfo, 136 So. 

561, 173 La. 190, S3 A.L.R. 720. 
Mich.—In re Grover's Estate, 206 
N.W. 988, 233 Mich. 467. 

N.Y.—In re Noel's Estate, 19 N.Y.S. 

2d 370, 173 Misc. 844. 

S.C.—Beacham v. Ross, 197 S.E. 369, 
187 S.C. 398. 

Wis.—In re Matthews' Will, 182 N. 
W. 744, 174 Wis. 220. 

Particular allowances not sustained 

N.Y.—In re Woods' Estate, 295 N. 
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Y.S. 718, 251 App Div. 141—In re 
Dugan’s Estate, 280 N.Y.S. 64, 244 
App.Div. 822. 

42. Wis.—In re Willing’s Will, 209 
N.W. 602, 190 Wis. 406. 

43. Wis.—In re Matthews' Will, 182 
N.W. 744, 174 Wis. 220. 

44. Ky.—Striger v. Carter, 227 S. 
W. 448, 190 Ky. 319. 

Services in connection with supple¬ 
mental report 

On an executor's appeal from a 
judgment sustaining certain excep¬ 
tions to his final report of settle¬ 
ment, where in one of the suits in¬ 
volved a rule was issued against 
him to file a supplemental report, 
and on appeal to the circuit court 
his response was held sufficient and 
the rule dismissed, and he was ad¬ 
judged his costs, he may not com¬ 
plain because he was not allowed at¬ 
torney's fees therefor, where the 
court was justified in holding that 
the fees allowed in the estate were 
ample.—Striger v. Carter, supra. 

45b N.Y.—In re Stoddart's Estate, 
23 N.Y.S.2d 318, 260 App.Div. 945, 
decision amended 27 N.Y.S.2d 687, 
262 App.Div. 761. 
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§ 941. Allowance or Assessment to Contest¬ 
ants 

An unsuccessful contestant may be taxed with all 
or part of the costs in the dircretion of the court where 
he does not appear to have sufficient grounds for his ac¬ 
tion, and, on the other hand, may be allowed his costs, 
and in some cases counsel fees, where his proceedings 
are successful or in good faith and on reasonable grounds. 

Persons contesting the account of a representa¬ 
tive may be taxed with a part or all of the costs 
of the proceeding where the decision is against 
them, if it appears that the contest was brought 
on insufficient grounds, 46 or may be denied an al¬ 
lowance for costs and expenses ; 47 but the costs 
of proceedings in which the contestant is success¬ 
ful, or which were brought in good faith and on 
reasonable grounds, may be paid out of the estate. 48 
Where a settlement of an account shows that the 
estate owes the representative more than he has 
been surcharged as the result of a contest, contest¬ 
ants are not entitled to costs. 49 A creditor calling 
an administrator to an account cannot recover costs 


unless he obtains a dividend. 50 The matter of costs 
or allowances is ordinarily committed to the sound 
discretion of the court or surrogate within the lim¬ 
its, if any, imposed by statute. 51 

The court may in its discretion in a proper case 
divide the costs between the contestants, 52 or may 
refuse to assess costs either for or against the ex¬ 
ceptant or contestant. 53 Costs will not be awarded 
to one who is not a party to the proceeding for ac¬ 
counting. 54 

The allowance to a party interested only in a 
particular fund will be paid out of that fund. 55 

Counsel fees. It has been held improper to allow 
counsel fees out of the general estate for the serv¬ 
ices of counsel representing parties other than the 
accounting executor or administrator, even though 
such services resulted in benefit to the estate, 56 and 
ordinarily an exceptant or contestant should pay 
his own counsel fees. 57 The mere fact that a party 
compels an accounting by the representative of the 


46- Iowa.—In re Cochran’s Estate, 
261 NW. 514, 220 Iowa 33. 

Ky.—Howell v. Howell's Adm’r, 225 
S.W. 477, 189 Ky. 556. 

N.Y.—In re Kennedy’s Estate, 281 NT. 

Y.S. 278, 156 Misc. 166. 

24 C.J. p 1056 note 76. 

Assessment of costs against share 
of “trouble maker” 

Where one of three adult distribu¬ 
tees of small intestate estate delib¬ 
erately made all possible trouble in 
administration of small intestate es¬ 
tate and unsuccessfully interposed 
sixteen objections to administrator’s 
account, resulting in costs of four 
hundred fifteen dollars and twelve 
cents, cost should be made payable 
from such objector’s distributive 
share rather than be assessed 
against estate as whole.—In re Wol- 
ke’s Estate, 279 N.Y.S. 106, 155 Misc. 
235. 

Costs to nonobjectors 

Where objections by owner of 
three-fourteenths’ interest in estate 
to account of executor were without 
foundation and repetitive and con¬ 
fusing, costs, under statute, would 
be taxed and allowed to other bene¬ 
ficiaries of estate and against dis¬ 
tributive share of objectant in or¬ 
der to indemnify other beneficiaries 
for expenses to which they were 
subjected by contest.—In re O'- 
Dowd's Estate, 297 N.Y.S. 596, 163 
Misc. 605. 

47. Mass.—Tracy v. Bishop, 10 N. 

E.2d 94, 298 Mass. 182. 

N.Y.—In re Storum’s Estate, 221 N. 
Y.S. 771, 220 App.Div. 472, revers¬ 
ing 218 N.Y.S. 394, 128 Misc. 168. 
Expense of accountant 

In executors' * accounting, where 


separate application was made by 
objectants for allowance to them of 
expense of accountant employed by 
?hem in making examinations into 
books and records of corporation 
and of estate, put it had not been 
shown by proceedings in accounting 
that any material facts were with¬ 
held from books of deceased or of 
deceased’s corporation, and books 
were made available on court order, 
allowance was denied.—In re Gold¬ 
smith's Estate, 25 N.Y.S.2d 419, 175 
Misc. 757. 

48. N.Y.—In re Stoddart’s Estate, 

27 N.Y.S.2d 6S7, 262 App.Div. 761, 
amending 23 N.Y.S.2d 318, 260 

App.Div. 945—In re Van Nos¬ 
trand’s Will, 30 N.Y.S.2d 357, 177 
Misc. 230—In re Robinson’s Es¬ 
tate, 227 N.Y.S. 296, 131 Misc. 21. 

24 C.J, p 1056 note 77. 

Costs necessitated by failure to 
file vouchers and to make proper 
showing in account.—In re Eddy’s 
Estate, 235 N.Y.S. 455, 134 Misc. 

112 . 

Unsuccessful contestants who in 
good faith instituted contest on ac¬ 
counting of executrix held entitled 
to reasonable allowance for costs 
payable from estate.—In re Smith’s 
Estate, 266 N.Y.S. 666, 148 Misc. 

585, affirmed 282 N.Y.S. 845, 246 App. 
Div. 563. 

49. N.Y.—Matter of Eadie, 78 N. 

Y.S. 967, 39 Misc. 117, 3 Mills 

Surr. 299. 

50. N.Y.—Griffith v. Beecher, 10 
Barb. 432. 

51. Mass.—Gallagher v. Phinney, 
187 N.E. 612, 284 Mass. 255. 

N.Y.—In re Segall’s Will, 38 N.E.2d 
126, 287 N.Y. 52, modifying 26 N. 
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Y.S.’d 446, 261 App.Div. 983. re- 
argument denied 27 N.Y.S.2d 459, 
261 App.Div. 1079, amended 27 N- 
Y.S.2d 1022, 261 App Div. 1102— 
In re Soresi’s Estate, 17 N.Y.S.2d 
632, 258 App.Div. 1059, appeal de¬ 
nied 18 X.Y.S.2d 744, 258 App.Div- 
1070. Appeal denied. 

Va.—Brown v. Coates, 182 S.E. 554, 
165 Va. 254. 

When construction of will not in¬ 
volved 

The authority of the surrogate's 
court to award allowance to any 
party is limited to a proceeding to 
construe a will, and the withhold¬ 
ing of such authority from the sur¬ 
rogate in other proceedings indicates 
an intention that no such power 
shall be exercised by the surrogate. 
—In re Van Nostrand’s Will, 30 N. 
Y.S.2d 357, 177 Misc. 230. 

52. Mo.—Roloson v. Riggs, 203 S. 

W. 973, 274 Mo. 522. 

24 C.J. p 1057 note 81. 

53- N J.—In re Purcell's Estate, 5 
A.2d 137, 125 N.J.Eq. 372. 

54. Ala.—Parker v. Parker, 13 So- 
520, 99 Ala. 239, 42 Am.S.R. 48- 

N.Y.—Matter of Kreidler, 124 N.Y. 
S. 628, 6S Misc. 412, 7 Mills Surr. 
559—Matter of Reed, 12 N.Y.St. 
139. 

55. N.Y.—Matter of Barker, 174 N- 
Y.S. 230, 186 App.Div. 317. 

5S. N.C.—Ellington v. Ellington, 1681 
S.E. 672, 204 N.C. 785. 

57. N.Y.—In re Defendorf’s Will, 
276 N.Y.S. 926. 243 App.Div. 627. 
Pa.—In re Long's Estate, 17 A.2d 
686, 143 Fa.Super. 176. 

ETonresident alien distributees 

In proceeding by administrator of 
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estate does not alone warrant an allowance of his 
attorney’s fees out of the general funds of the es- 
tate, 5S and such an allowance may and should be 
denied where the services of the attorney and the 
proceeding brought do not result in the disclosure 
of any additional assets which had not been ac¬ 
counted for, 59 and further, where the matter is 
complicated and the duties of the representative 
uncertain, attorney’s fees may be denied even 
though the litigation instituted by contestant re¬ 
sulted in increasing the assets of the estate. 60 In 
a proper case, however, a contestant may be al¬ 
lowed for attorney’s fees. 61 

Except as authorized by statute, in the absence 
of special circumstances there is no authority to 
charge against an objectant personally the coun¬ 
sel fees of an accounting executor even though the 
objectant loses, 62 and such counsel fees are pay¬ 
able as administration expenses out of the general 


estate funds in the executor's hands. 63 

The allowance for counsel fees can, unless the 
statute otherwise provides, be made only to the 
parties, and not directly to the attorneys. 64 

§ 942. Personal Liability of Executor or Ad¬ 
ministrator 

Under certain circumstances costs and expenses of 
proceedings for accounting and settlement, including 
costs of an audit, may be charged to the personal repre¬ 
sentative or apportioned. The personal liability of the 
representative for costs may be enforced by execution or 
attachment. 

Costs and expenses of proceedings for account¬ 
ing and settlement may be charged to the personal 
representative individually, when he has rendered it 
necessary that such costs and expenses be incurred 
by his misconduct or negligence as to accounting 
or settling, 65 or when on a contested settlement the 


decedent’s estate to render and set¬ 
tle his account, attorneys selected 
by Polish consul general to repre¬ 
sent Polish distributees failing to 
select superseding attorneys as au¬ 
thorized by treaty between United 
States and Poland, are entitled to 
remuneration for their services and 
disbursements from such distribu¬ 
tees’ shares of estate; and petition¬ 
er’s objection on ground that Repub¬ 
lic of Poland deducted certain sum 
from distributive payment made by 
petitioner to such distributees is 
frivolous as involving matter solely 
between distributees and their gov¬ 
ernment and neither injuring peti¬ 
tioner nor benefiting such attorneys. 
—In re Schurz’ Estate, 28 N.Y.S.2d 
165. 

Services for other contestants 

Where one of two clients repre¬ 
sented by attorneys in protracted 
litigation over the estate of decedent 
assigned his interest and the as¬ 
signee was thereafter represented 
by his own attorney and expressly 
refused to be responsible for any 
charges or expenses of the assignor’s 
attorney, surrogate's court could 
not charge share due assignee with 
services of such attorney in connec¬ 
tion with judicial settlement of ac¬ 
count of executors and trustees.— 
In re Frame's Estate, 293 N.Y.S. 
366, 162 Misc, 34. 

Exceptions beneficial only to except¬ 
ant 

Award of counsel fees to proctor 
of unsuccessful exceptant against 
estate in proceedings before orphans’ 
court in which exceptant excepted 
to account filed by administrator for 
failure to include exceptant as one 
of next of kin of deceased was abuse 
of discretion, since filing of excep¬ 
tions, ip event of success, could re¬ 
sult in benefit only to exceptant. 


and not to estate.—In re Purcell’s 
Estate, 6 A.2d 137, 125 N.J.Eq. 372. 
Settlement suit 

Litigants who had wrongfully in¬ 
sisted on retaining valuable proper¬ 
ty conveyed to them by deceased fa¬ 
ther without being charged there¬ 
for in settlement of his estate were 
not entitled to an allowance of 
counsel fee to be paid out of the 
assets of the father’s estate.—Gos- 
sage v. Gossage, 149 S.W.2d 16, 285 
Ky. 725. 

58. N.Y.—In re Vorndran’s Estate, 
230 N.Y.S. 326, 132 Misc. 611. 

Settlement suit 

Counsel fees have been denied 
where the real purpose of a settle¬ 
ment suit was to collect the claim 
of the particular creditor instituting 
it.—Girty v. Girty, 203 S.W. 730, 
180 Ky. 786. 

59. N.Y.—In re Vorndran’s Estate, 
230 N.Y.S. 326, 132 Misc. 611. 

60. Miss.—McDowell v. Minor, 160 
So. 389, 174 Miss. 848. 

61. Pa.—In re Grossman’s Estate, 
39 PaJDist. & Co. 553. 

24 C.J. p 1057 note 84. 

Good faith of losing contestant 
Where exceptions to executor’s sec¬ 
ond account were interposed in good 
faith and raised fairly debatable 
questions, although not well founded, 
the counsel fees allowed exceptants 
would not be disturbed, even though 
high by comparison with allowance 
made to proctors for executors.—In 
re Linn’s Estate, 199 A. 396, 124 N. 
J.Eq. 65. 

Under statute 

N.Y.—In re Vorndran’s Estate, 230 
N.Y.S. 326, 132 Misc. 611. 

62. N.Y.—In re O’Dowd's Estate, 
297 N.Y.S. 596, 163 Misc. 605. 
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63. N.Y.—In re O'Dowd’s Estate, 
supra. 

64. Ky.—Pepper v. Pepper, 98 S.W. 
1039, 30 Ky.L. 460. 

N.Y.—Matter of Bush, 175 N.Y.S. 
653, 106 Misc. 227. 

An attorney representing a remain¬ 
derman in a contested accounting 
proceeding may properly submit a 
bill of costs, under code provisions, 
on settlement of the decree in the 
accounting proceeding.—In re Chaves’ 
Estate, 257 N.Y.S. 645, 143 Misc. 872. 

65. Ala.—Murphy v. Merchants Nat. 
Bank of Mobile, 200 So. 894, 905, 
240 Ala. 688, citing Corpus Juris. 

Hawaii.—In re Estate of Lee Chuck, 
33 Hawaii 445. 

Ill.—In re Mertz’ Estate, 246 IlhApp. 

283, 292, citing Corpus Juris. 

Ind.—Haas v. Wishmier's Estate, 190 
N.E. 548, 549, 99 Ind.App. 31, quot¬ 
ing Corpus Juris. 

N.Y.—In re Onorato’s Will, 26 N.Y. 
S.2d 648, 261 App.Div. 997—-In re 
Hyde’s Estate, 266 N.Y.S. 871, 149 
Misc. 291—In re Gentry's Estate, 
249 N.Y.S. 296, 139 Misc. 759. 

Tex.—Scott v. Taylor, Civ.App., 294 
S.W. 227. 

Vt.—In re Brace’s Estate, 196 A. 742, 
109 Vt. 360. 

Wash.—In re Allen’s Estate, 59 P.2d 
360, 362, 186 Wash. 612, citing Cor¬ 
pus Juris. 

24 C.J. p 1057 note 87. 

Personal liability of executor or ad¬ 
ministrator for costs of appeal see 
infra § 943. 

Counsel fees 

(1) Where counsel fees are in¬ 
curred as a result of the representa¬ 
tive's culpable neglect of duty, in¬ 
nocent beneficiaries will not be pena¬ 
lized byadeduction of the amount of 
such fees from the estate, but the 
obligation to pay his attorneys will 
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finding is against him; 66 and he may also incur 
individual liability for the costs of a compulsory 
proceeding for accounting brought after undue de¬ 
lay on his part in accounting and settling. 67 One 
of two or more representatives may be charged 
with costs and expenses where he, personally, is at 
fault. 68 

The representative should not he personally 
charged with any costs except such as have arisen 
from his wrongful acts. 69 He should not be 
charged where he has acted in good faith in the 
contest, 70 where he has been acquitted of derelic¬ 


tion of duty, 71 where the costs were made neces¬ 
sary by unsustained exceptions to the account, 72 
or even, it has been held, where the opposition to 
his account was only partly sustained. 73 An exec¬ 
utor or administrator whose letters have been re¬ 
voked may nevertheless be entitled to an award of 
costs where he acted in good faith in applying for 
and receiving the letters and where the attempt to 
surcharge him on a contest of his accounting was 
unsuccessful. 74 

An apportionment of costs may, under certain 
circumstances, be proper. 75 


rest on the executor personally.—In 
re Taft's Will, 260 N.Y.S. 294, 145 
Misc. 435, affirming 259 N.Y.S. 887, 
which modified 256 N.Y.S. 732, 143 
Misc. 387. 

(2) Allowance or denial of counsel 
fees to executor or administrator see 
supra § 940. 

Expenses of reference 

Executors are chargeable person¬ 
ally with expenses of reference, 
where found guilty of fraudulently 
diverting trust funds.—In re Flood's 
Estate, 230 N.Y.S. 774, 133 Misc. 72, 
decision supplemented 230 N.Y.S. 781, 
133 Misc. 77. 

Award, of costs as assuming finding 
of mismanagement 
Under statute authorizing assess¬ 
ment of costs against administratrix 
personally in instances of misman¬ 
agement or bad faith in the prose¬ 
cution or defense of an action, mak¬ 
ing of such *an award assumes a find¬ 
ing to that effect.—In re May's Es¬ 
tate, 14 N.Y.S.2d 730, 172 Misc. 137. 
Motion to strike items from account 
and include in costs 
In proceeding against administra¬ 
tor for damages to estate resulting 
from negligently selling assets of es¬ 
tate at unreasonably low price, mo¬ 
tion during hearing that items for 
witness fees, subpoena, and attor¬ 
ney's fees be stricken from adminis¬ 
trator’s account and included in costs 
was premature, since it could not be 
determined whether administrator 
was fairly entitled to an allowance 
until the issue of negligence had been 
decided.—In re Brace's Estate, 196 A. 
742, 109 Vt. 360. 

66. Ill.—In re Nonnast's Estate, 21 
N.E.2d 796, 300 IU.App. 537, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 251, 
374 Ill. 248—In re Mertz' Estate, 
246 Ill.App. 283, 292, citing Cor¬ 
pus Juris- 

Ind.—Haas v. Wishmier’s Estate, 190 
N.E. 548, 549, 99 Ind.App. 31, quot¬ 
ing Corpus Juris. 

Mass. —Gallagher v. Phinney, 187 N. 

E.‘ 612, 284 Mass. 255. 

N.Y.—In re Pryzgoda, 17 N.Y.S.2d 
554, 258 App.Div. 988, reargument 


denied In re Hermanowski’s Es¬ 
tate, 19 N.Y.S. 2d 312, 259 App. 

Div. 731. Appeal denied. 

S.C.—Beacham v. Ross, 2 S.E.2d 690, 
190 S.C. 219. 

24 C.J. p 1057 note 87. 

67. Ind.—Haas v. Wishmier’s Es¬ 
tate, 190 N.E. 548, 549, 99 Ind. 

App. 31, quoting Corpus Juris. 

24 C.J. p 1057 note 88. 

Determination by orphans court 
Whether, on account of the delay 
in filing an account, an accountant’s 
compensation and counsel fees should 
be allowed out of the estate in which 
the account was filed was for the 
orphans’ court to determine.—In re 
Krick’s Estate, 20 A.2d 195, 342 Pa. 
212 . 

68. Mass.—Spilios v. Papps, 197 N.E. 
512, 292 Mass. 145. 

Under statute permitting award to 
“either party” 

Award of costs and expenses to 
counsel of parties who took under 
will, to be paid by executor who 
made secret profit and led estate into 
long and expensive litigation by his 
contest of liability, was within dis¬ 
cretion of probate court since such 
executor was a “party” within mean¬ 
ing of statute permitting award to 
“either party,” although no liability 
for costs and expenses was imposed 
on other executor.—Spilios v. Papps, 
supra. 

69. Pa.—In re Goehring, 106 A. 60, 
263 Pa. 47. 

24 C.J. P 1057 note 90. 

70. Pa.—In re Young, 53 A. 511, 
204 Pa. 32. 

24 C.J. p 1057 note 91. 

Good faith of executors and benefit 
to whole estate 

Burden of costs and allowances in 
executors’ accounting proceeding was 
allocated to estate where executors 
acted in good faith, received no per¬ 
sonal profit, irregular conduct was 
for objectants' benefit, and decree 
would reconstitute principal of es¬ 
tate at its original capital, undimin¬ 
ished by shrinkage in security val¬ 
ues.—In re Ducker’s Estate, 263 N.Y. 
S. 217, 146 Misc. 899. 
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71. Mont.—In re Williams, 173 P. 
790, 55 Mont. 63. 

24 C.J. p 1057 note 92. 

72. Pa.—Fieser’s Estate, 15 Pa.Su- 
per. 447. 

73. La.—Conery’s Succession, 30 So. 

294, 106 La. 50—Succession of 

Crouch, 8 La.App. 86. 

74. N.Y.—In re Shapiro’s Estate, 264 

N.Y.S. 254, 147 Misc. 526. 

75. Pa.—In re Brown’s Estate, 8 
Phila. 197, 28 Leg.Int. 228, affirmed 
Appeal of Norris, 71 Pa. 106. 

S.C.—Glenn v. Worthy, 168 S.E. 705, 
169 S.C. 263. 

24 C.J. p 1058 note 95. 

Apportionment of costs of audit see 
infra note 82. 

Circumstances warranting apportion¬ 
ment 

(1) In proceeding for an account¬ 
ing by administrator under final de¬ 
cree in suit by decedent’s alleged 
wife, where it did not appear that 
administrator had participated in any 
alleged fraud and proceedings for 
accounting showed that there were 
matters of bona fide dispute between 
parties, as to part of which defend¬ 
ant administrator prevailed, appor¬ 
tioning auditor's fee and costs equal¬ 
ly between administrator and plain¬ 
tiff wife was not an abuse of discre¬ 
tion.—Brown v. Parks, 9 S.E.2d 897, 
190 Ga. 540. 

(2) Chancellor did not abuse his 
statutory discretion when he ad¬ 
judged that executor individually 
was to pay half of court costs in 
settlement suit, where executor’s ac¬ 
tion, in failing to turn over estate 
to another after the chancellor ad¬ 
judged that the other was entitled 
thereto, made the settlement suit 
necessary.—Farber’s Ex’r v. Farber, 
148 S.W.2d 732, 285 Ky. 596. 
Apportionment in accordance with 

number of sustained exceptions 
Chancery court's taxation of costs 
against temporary administrator in 
ratio which total amount of sustained 
exceptions to his final account bore 
to total filed and balance against 
estate was not reversible error.— 
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Costs of audit. In determining whether the costs 
of an audit of the accounts of a personal repre¬ 
sentative should be charged against the estate, the 
court will consider all the circumstances present¬ 
ed. 76 The costs of an audit are usually charge¬ 
able to the estate and deductible from the fund 
for distribution, 77 and the representative will not 
be charged personally in the absence of fraud, bad 
faith, or other culpability on his part. 78 The fact 
that the representative is surcharged has been held 
not to preclude an allowance to him of the costs 
of an audit which would have been necessary in 
any event. 79 However, the costs of an audit may 
be included in the costs which are charged to the 
personal representative individually. 80 Where it 
appears that the outlay is due solely to the wrong 
of the representative, the costs will not be charged 
to the estate but will be charged to the representa¬ 
tive. 81 

Under certain circumstances there may be an ap¬ 
portionment of the expenses of an audit. 82 

Enforcement of liability. Costs awarded against 
the personal representative individually may be col¬ 
lected by means of an execution 88 and an attach- 
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merit is sometimes allowed. 84 

§ 943. Costs of Appeal from Accounting 

On an appeal in proceedings for the settlement of the 
account of a personal representative, the award of the 
costs of the appeal is sometimes within the discretion of 
the appellate court. 

On an appeal in proceedings for the settlement 
of a personal representative’s account, the award 
of the costs of the appeal is sometimes within the 
discretion of the appellate court ; 85 such discretion 
is sometimes conferred on the appellate court by 
statute. 88 In the exercise of its discretion the ap¬ 
pellate court may allow costs to the personal rep¬ 
resentative 87 or order the costs of appeal to be 
paid by the representative and not to be charged to 
the estate. 88 Representatives are personally liable 
for costs when they unsuccessfully appeal in their 
own interest from a settlement of their accounts, 89 
or when an appeal results from their fault or mis¬ 
conduct, 90 and, conversely, on an appeal by the 
personal representative from an erroneous probate 
decree, made without any fault on his part, costs 
should be taxed against the estate. 91 Costs should 
not be taxed either for the representative or for 


King v. Wade, 166 So. 327, 175 Miss. 
72. 

76. Pa.—In re Grollman's Estate, 
117 A. 351, 273 Pa. 565. 

77. Pa.—In re Grollman’s Estate, su¬ 
pra. 

24 C.J. p 1054 note 54. 

Allowance of counsel fees to con¬ 
testant on audit see supra § 941. 

78. Pa.—In re Grollman's Estate su¬ 
pra—In re Catanach's Estate, 117 
A. 178, 273 Pa. 368. 

Wash.—In re Fotheringham’s Estate, 
281 P. 337, 154 Wash. 130. 

79. Pa.—Merkel's Estate, 18 A. 931, 
131 Pa. 584. 

80. Ind.—Haas v. Wishmier's Es¬ 
tate, 190 N.E. 548, 549, 550, 99 Ind. 
App. 31, quoting Corpus Juris. 

Pa.—In re Gandolfo’s Estate, 17 Pa. 

Dist. & Co. 701. 

24 C.J. p 1057 note 89. 

81. Pa.—In re Grollman's Estate, 117 
A. 351, 273 Pa. 565—In re Gandol¬ 
fo’s Estate, 17 Pa.Distu & Co. 701. 

Supplemental audit 

Where executors' final account was 
inadequate and was not restated un¬ 
til after auditor's report had been 
filed and by the court referred back 
for a restatement, thereby necessitat¬ 
ing a supplemental audit, the execu¬ 
tors would be charged with the cost 
of the additional audit, including the 
auditor's fee.—In re Long's Estate, 
17 A.2d 686, 143 Pa.Super. 176. 

82. Pa.—In re Grollman's Estate, 
117 A. 351, 273 Pa 565. 

24 C-J- p 1058 note 95. 


Abuse of discretion not shown 

Where auditor was appointed to 
pass on accounts of executor and ex¬ 
ecutor was surcharged for various 
amounts due to alleged gross negli¬ 
gence in handling affairs of estate, 
which surcharge was approved by 
orphans’ court, decision of orphans’ 
court that contest of account should 
not be borne by the estate, and that a 
division of costs should be made was 
not abuse of discretion.—In re Isto- 
cin’s Estate, 190 A. 382, 126 Pa.Super. 
158. 

83. Vt.—In re Brace’s Estate, 196 A. 
742, 109 Vt. 360. 

Enforcement of costs generally see 
Costs §§ 410-434. 

84. Pa.—Hoffman’s Estate, 10 Pa. 
Super. 113. 

24 C.J. p 1058 note 96. 

85. On appeal from prohate to su¬ 
perior court 

Conn.—Matthews v. Sheehan, 57 A. 
694, 76 Conn. 654, 100 Am.S.R. 

1017. 

Costs on appeal generally see Costs 
§§ 292-403. 

86. Cal.—In re Schaetzel’s Estate, 
112 P.2d 324, 44 Cal.App.2d 320. 

87. Conn.—Matthews v. Sheehan, 57 
A. 694, 76 Conn. 654, 100 Am.S.R. 
1017. 

88. Cal.—In re Schaetzel’s Estate, 
112 P.2d 324, 44 Cal.App.2d 320. 

Coat of unnecessary additional tran¬ 
script 

In an action against an executor, 
both individually and in his repre¬ 
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sentative capacity, for settlement of 
the estate, an executor who ordered 
an unnecessary additional transcript, 
after counsel representing the par¬ 
ties agreed as to what part of the 
record would be copied for the ap¬ 
peal, will be taxed with the cost 
thereof in his individual * capacity.— 
Oster's Ex’r v. Ohlman, 219 S.W. 187, 
187 Ky. 341. 

88. NYY.—Matter of Clinton, 42 N.Y. 

S. 674, 12 App.Div. 132. 

24 C.J. p 1058 note 98. 

90. III.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248, mod¬ 
ifying In re Nonnast’s Estate, 21 N. 
E.2d 796, 300 Ill.App. 537—In re 
Sargent's Estate, 276 Ill.App. 312. 

24 C.J. p 1058 note 99. 

Order construed as assessing costs 
against representative individu¬ 
ally 

Supreme court's order, on reversal 
of decision approving administrator’s 
account, that objectors recover their 
costs on appeal amounted to an as¬ 
sessment of costs against the admin¬ 
istrator personally and not against 
the funds of the estate.—In re Jen¬ 
nings' Estate, 254 P. 1067, 79 Mont. 
73. 

91. Conn.—Smith v. Scofield, 19 
Conn. 533. 

24 C.J. p 1058 note 1. 

On appeal by widow of decedent 
Where widow, who elected to take 
against will, and all testamentary 
beneficiaries, filed exception to execu¬ 
tors' account and unsuccessfully ap- 
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the other party to the appeal when neither party 
was entirely in the right,® 2 and in a proper case 
the costs of appeal may be apportioned. 93 Where 
an executor holding funds of the testator in trust 
for a special purpose appeals from a decree relat¬ 
ing to such funds, claiming no interest in them 
except as trustee, and the decree is affirmed in part 
and reversed in part, the questions being sufficient¬ 
ly important to authorize the appeal, costs should 
be taxed for the executor. 9 ^ Counsel fees and ex¬ 
penses incurred in good faith in resisting appeals 
from orders auditing his account should be allowed 
the personal representative. 95 

Where an administratrix de bonis non and a 
descendant of testatrix moved to set aside an or¬ 
der settling the executors* accounts and their mo¬ 
tion was granted by order resettling such ac¬ 
counts, they were entitled to recover their costs 


as respondents on appeal by the surety on the ex¬ 
ecutors* bonds from an order amending the reset¬ 
tlement order, 96 but were not entitled to costs for 
transcripts and briefs filed on their abortive appeals 
from such order made after expiration of the ap¬ 
peal period. 97 

Allozmng costs in advance of appeal . The court 
has no power to adjudge costs against the adminis¬ 
trator which might accrue in the appellate courts, 
in anticipation of an appeal from its judgment. 95 

Damages for frivolous appeal. Where an admin¬ 
istrator appealed from an order commanding him 
to render an account, but after filing his bond he 
abandoned the appeal, damages should not be grant¬ 
ed for the frivolous appeal, as this would be to the 
detriment of the creditors and heirs of decedent, 
and not of the administrator." 


XVI. LIABILITY ON ADMINISTRATION BONDS 


A. IN GENERAL 


§ 944. Nature and Extent of Liability 

a. In general 

b. Liability as affected by sufficiency of 

assets 

c. Effect of irregular or invalid issuance 

of letters 

d. Execution induced by fraud, misrep¬ 

resentation, or mistake 


a. In General 

The principal and sureties are equally and primarily 
liable in case of a breach of the conditions of an ad¬ 
ministration bond, but they cannot be held liable contrary 
to or beyond the conditions of the bond. Liability is im¬ 
posed only to the extent of the injury caused to any 
person interested in the estate. 

The purpose of an administration bond is to se¬ 
cure creditors and next of kin from loss through 
the default or fraud of the administrator, and to 
furnish indemnity to the estate. 1 Where the bond 


pealed from order overruling excep¬ 
tion, cost would be directed to be 
paid out of estate so as to distribute 
burden equitably among appellants.— 
Goldsborough v. De Witt, 189 A. 226, 
171 Md. 226. 

92. Ill.—In re Mertz’ Estate, 246 Ill. 
App. 283, 292, citing Corpus Juris. 

24 C.J. p 1058 note 2. 

Appeal successful but neither party 
faultless 

On removed executor’s appeal from 
rejection of final account, although 
appeal was successful, neither party 
recovered costs, neither being fault¬ 
less.—In re Fehlmann’s Estate, 292 
P. 1027, 134 Or. 46. 

93. Ala.—Grist v. Carswell, 165 So. 
102, 231 Ala. 442. 

Between executor and administrator 
de bonus non 

Where executor and administrator 
de bonis non appealed from decree 
of probate court, which was affirmed, 
one half of costs of appeal were 
taxed against executor and one half 
apainst estate to be paid by adminis¬ 
trator de bonis non.—Grist v. Cars¬ 
well, supra. 


Between surety and estate 

In suit to settle estate wherein 
judgment holding surety liable for 
amount executor was indebted to es¬ 
tate was reversed because trial court 
failed to allow executor certain com¬ 
missions, costs were taxed two thirds 
against surety and one third against 
estate.—Fidelity & Casualty Co. of 
New York v. Crass, 61 S.W.2d 885, 
249 Ky. 827. 

94. N.H.—Mars ton v. Marston, 21 N. 
H. 491. 

95. Cal.—Rose’s Estate, 82 P. 86, 80 
Cal. 166. 

N.Y.—Matter of Varet, 174 N.Y.S. 623, 
106 Misc. 380, affirmed 176 N.Y.S. 
924, 188 App.Div. 955. 

Charge as one against estate 

A charge for expenses and attor¬ 
ney’s fee incurred by an executor, 
on an appeal by one of the residu¬ 
ary legatees from an order of the 
probate court approving the final 
account, is one against the estate, 
although sought to be charged 
against the residuary share of the 
legatee.—Needham v. Needham, 200 
P. 346, 34 Idaho 193. 

1163 


Referee’s fee in connection with 
beneficiary's objections to executors' 
account would be made charge on 
estate, in the court's discretion, not¬ 
withstanding executors were sur¬ 
charged with large amounts, where 
they successfully resisted still larger 
surcharge.—In re Pinney's Estate, 
282 N.Y.S. 680, 156 Misc. 844, re¬ 
versed on other grounds 294 N.Y.S. 
29, 250 App.Div. 60, affirmed 15 N.E. 
2d 669, 278 N.Y. 507, reargument de¬ 
nied 16 N.E.2d 851, 278 N.Y. 704. 

96. Mont.—In re Sullivan's Estate, 
118 P.2d 137. 

97. Mont.—In re Sullivan’s Estate, 
supra. 

98. Tex.—Thomas v. Hawpe, 80 S. 

W. 129, 35 Tex.Civ.App. 311. 

S9. La.—Girouard v. Broussard, 28: 
La.Ann. 626. 

1. Ga.—National Surety Co. v. Wa¬ 
ges, 173 S.E. 451, 452, 48 Ga.App. 
720, quoting Corpus Juris, and af¬ 
firmed Wages v. National Surety 
Co., 179 S.E. 761, 180 Ga. 574. 

N.J.—Ordinary v. Connolly, 72 A. 363, 
75 N.J.Eq. 621, 138 AimS.R. 577. 
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is given with sureties, the principal and sureties are 
equally and primarily liable in case of a breach of 
its conditions; 2 and the liability of the sureties is, 
within the terms of the contract and controlling 
statutes, coextensive with that of the principal. 3 
There is no distinction between the liability of a 
surety on an executor's bond and the liability of a 
surety on an administrator’s bond, 4 unless a statute 
creates a distinction. 5 The obligation of the sure¬ 
ties, however, rests solely in contract and they can¬ 
not be held liable contrary to or beyond the con¬ 
dition of the bond, 6 but the scope of the condition 
of the bond may be measured by the representa¬ 
tive's activity under the bond when such activity 
is acquiesced in, or approved by, the surety. 7 

The parties are deemed to have contracted with 
reference to the law- as it existed at the time the 
bond was executed, and the applicable law becomes 
a part of the bond, 8 but it has been held that a 
bond which omits some condition required by stat¬ 


ute, although binding in equity on the principal 9 
is not binding on the sureties as to the omitted con¬ 
dition; 10 but the omission does not affect the lia¬ 
bility of the sureties as to the conditions properly 
included. 11 If there is a conflict as to duties of 
the administrator between the statute and the bond 
the statute must prevail. 12 Where the requisites of 
the bond are fixed by statute, conditions contained 
in it which the law does not require have been held 
to be void. 13 Where subscribing witnesses are not 
necessary to the validity of the bond, the fact that 
signatures of subscribing witnesses are added to the 
bond without the knowledge of the surety after he 
has signed it does not relieve him of liability on the 
grounds that the bond is invalid. 14 

A recital in an administrator’s bond that it was 
given pursuant to an order of court at a specified 
date is conclusive on the surety. 15 

Liability to extent of injury caused. The surety 
is liable only to the extent of the injury caused to 


Wash.—Karterman v. National Surety 
Co., 222 P. 224, 128 Wash. 182. 
Bond of personal representative see 
supra § 67. 

Protection of creditors as one pur¬ 
pose 

One purpose of law requiring ad¬ 
ministrator to execute bond with 
surety is to protect creditors from 
administrator’s negligent discharge 
of statutory duty.—Johnson v. Dodd’s 
Adm’x, 37 S.W.2d 26, 238 Ky. 194, 
77 A.L.R. 975. 

Heirs and creditors as beneficiaries 
of bond 

An administrator’s bond when ex¬ 
ecuted, approved, and filed becomes 
a contract, and although the nomi¬ 
nal obligee is the ordinary, the real 
beneficiaries are the heirs and credi¬ 
tors of the estate,—Great American 
Indemnity Co. v. Jeffries, 16 S.E.2d 
135, 65 Ga.App. 686. 

2. Ala.—Moore v. Esslinger, 167 So. 

328, 232 Ala. 251. 

24 C.J. p 1058 note 9. 

Joint and several liability 

<1) Where the statute or the terms 
of -the bond so provide, the represen¬ 
tative and the various sureties are 
joint and several obligors. 

Ga.—Hunter v. Burson, 147 S.E. 53, 
168 Ga. 59. 

Mo.—Schneider v. Maney, 145 S.W. 
823, 242 Mo. 36. 

(2) The sureties are jointly and 
severally liable in solido to those in¬ 
terested in the estate.—Ball v. Hodge, 
11 Rob. (La.) 390—Brown v. Gun¬ 
ning, 19 Da. 462. 

(3) Principal and sureties on bond 
of public administrator of another 
state were jointly and severally lia¬ 
ble.—Roseman v. Fidelity & Deposit 
Co. of Maryland, 265 N.T.S. 557, 148 


Misc. 132, modifying 262 N.Y.S. 491, 
146 Misc. 532. 

(4) Defendants in action on bond 
see infra § 981. 

3. Miss.—New York Indemnity Co. v. 
Myers, 138 So. 334, 161 Miss. 784. 

N.Y.—In re Hone’s Estate, 295 N.Y. 
S. 232, 250 App.Div. 635, affirming 
286 N.Y.S. 394, 158 Misc. 183. 

Okl.—Exendine v. Iron, 4 P.2d 1035, 
153 Okl. 177. 

Or.—Anderson v. Johnson, 45 P.2d 
168, 150 Or. 386. 

Pa.—Commonwealth to use v. Fidel¬ 
ity & Casualty Co. of New York, 
17 Pa.Dist. & Co. 102. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 16 S.E.2d 529, 198 S.C. 109. 
24 C.J. p 1058 note 9. 

4. Tenn.—Sykes v. White, 14 Tenn. 
App. 327. 

5. Cal.—Sanchez v. Forster, 65 P. 
1077, 133 Cal. 614—In re Jones’ Es¬ 
tate, 2 P.2d 483, 115 Cal.App. 664. 

6. Ga.—National Surety Co. v. Wa- 
| ges, 173 S.E. 451, 452, 48 Ga.App. 

720, quoting Corpus Juris, and af¬ 
firmed Wages v. National Surety 
Co., 179 S.E. 761, 180 Ga. 574. 

N.Y.—In re Penna’s Estate, 293 N. 
Y.S. 73, 250 App.Div. 719, revers¬ 
ing 290 N.Y.S. 200, 160 Misc. 525, 
affirmed In re National City Bank 
of New York, 10 N.E.2d 571, 274 
N.Y. 600—In re Lustig’s Estate, 
270 N.Y.S. 91, 240 App.Div. 405, 
affirmed 193 N.E. 300, 265 N.Y. 517, 
and followed in In re Goldberg, 
270 N.Y.S. 94, 240 App.Div. 408. 
S.C.—McKenzie v. Standard Accident 
Ins. Co., 16 S.E.24 529, 198 S.C. I 
109. I 

.24 C.J. p 1058 note 10. I 
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Knowledge of condition of estate as 
affecting liability 

(1) Liability of surety on adminis¬ 
trator’s bond is determined by its 
contract, not by its knowledge or 
lack of knowledge of condition of es¬ 
tate at time of execution of bond.— 
State, to Use of Enyart, v. Doud, 269 
S.W. 923, 216 Mo.App. 480. 

(2) The fact that the probate rec¬ 
ords showed devisee had received 
her entire distributive share of pro¬ 
ceeds of realty under order of pro¬ 
bate court when second bond of ad¬ 
ministrator was executed does not 
relieve surety from liability for ad¬ 
ministrator’s prior refusal to recog¬ 
nize rights of beneficiary under deed 
of trust of devisee’s undivided inter¬ 
est.—State, to Use of Enyart, v. 
Doud, supra. 

7. Fla.—Sessions v. Willard, 172 So. 
242, 126 Fla. 848. 

8. Tenn.—Hartford Accident & In¬ 
demnity Co. v. White, 115 S.W.2d 
249, 22 Tenn.App. 1. 

9. Ky.—Baltzell v. Hall, 1 Litt. 97. 

10. Ky.—Baltzell v. Hall, supra. 

24 C.J. p 1059 note 12. 

11. Ky.—Carrol v. Connet, 2 J.J. 
Marsh. 195. 

12 . Wis.—Coolidge v. Rueth, 245 N. 
W. 186, 209 Wis. 458, 85 A.L.R. 433. 

13. Va.—Tost v. Ramey, 48 S.E. 862, 
103 Va. 117. 

14. Pa.—Commonwealth, to Use of 
Liberty Nat. Bank of Pittston v. 
Gudaitis, 186 A. 82, 323 Pa. 110. 

15. Cal.—Elizalde v. Murphy, 126 P. 
978, 163 Cal. 681. 
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any person interested in the estate, 16 and if no in¬ 
jury has been caused there is no liability. 17 Where 
no creditors are involved and the administrator 
guilty of the default is entitled to all the property 
of the estate the surety is not liable. 18 

Consideration. A common-law bond must, to be 
binding, have a sufficient consideration, 19 but no 
consideration is required for a statutory bond. 20 

Bond taken contrary to testator’s request. If the 
court ignores a request of the testator that security 
is required only for the payment of a particular 
legacy and takes a bond in the usual form, it will 
be binding accordingly and the sureties will be lia¬ 
ble for the faithful discharge of all the duties of 
the executor. 21 

Effect of statutory penalty. The usual effect of 
a statutory penalty is to add to the legal liability 
of the executor or administrator for maladminis¬ 
tration, and not to exclude indemnity by action on 
the bond itself. 22 A statute providing that if any 
person embezzles property of a decedent he shall 
be liable for double the value of the property does 
not apply to the surety on an executor's bond where 
the executor has embezzled from the estate. 23 

Fixing a devastavit on the administrator does not 
release him from the obligation of his official bond; 
it only establishes his accountability more clearly 
and makes it personal as well as fiduciary. 24 

Bond in lieu of undertaking on appeal. It is 
sometimes provided by statute that, when a person¬ 
al representative who has given an official bond 
appeals from a judgment or order made in proceed¬ 
ings had in the estate of which he is executor or 


administrator, his official bond stands in the place 
of an undertaking on appeal, but the bond cannot 
serve this purpose if the representative resigns be¬ 
fore taking the appeal. 25 

b. Liability as Affected by Sufficiency of As¬ 

sets 

The obligors on an administration bond ordinarily are 
not liable beyond the assets of the decedent's estate. 

Under the usual tenor of an administration bond, 
the principal and his sureties are only bound to pay 
creditors, legatees, or heirs, according to assets 
which come to hand and the resources which arise 
in the course of an honest, prudent, and well ad¬ 
vised administration. 26 However, the bond to pay 
all debts and legacies sometimes given by an ex¬ 
ecutor who is the residuary legatee which operates 
as an admission that there are sufficient assets ren¬ 
ders the executor and his sureties absolutely liable 
for such payment to the extent of the penalty, re¬ 
gardless of the amount or value of the estate. 27 

c. Effect of Irregular or Invalid Issuance of 

Letters 

An irregular or invalid issuance of the letters of ad¬ 
ministration does not as a rule affect liability on the ad¬ 
ministration bond. 

The fact that the issuance of the letters of ad¬ 
ministration was irregular or invalid does not as 
a rule affect the liability of either principal or sure¬ 
ties on the administration bond. 28 In such a case 
a bond may be upheld as a common-law bond, 29 and 
the sureties are estopped to question the regularity 
of the letters. 30 


16. Wash.—Karterman v. National 
Surety Co., 222 P. 224, 128 Wash. 
182. 

17. Ga.—Patterson v. Fidelity & De¬ 
posit Co., 181 S.E. 776, 181 Ga. 61, 
106 A.L.R. 425. 

Taking* measure to protect estate 
from loss 

Bondsman of administratrix, who 
had absconded, was not liable for 
■equity of estate in certain realty 
sold to deceased under conditional 
sale contract, to administrator who 
had authority to protect equity by 
payment of amount still due under 
contract.—Fidelity & Deposit Co. of 
Maryland v. Meldrum, 50 P.2d 570, 
46 Ariz. 295, 

18. Wash.—Karterman v. National 
Surety Co., 222 P. 224, 128 Wash. 
182. 

19. Ark.—Tate v. Gate, 35 Ark. 289. 
Tex.—Pierce v. Wallace, 48 Tex. 399. 

20. Iowa.—New Amsterdam Casual¬ 
ty Co. v. Bookhart, 236 N.W. 74, 
212 Iowa 994, 76 A.L.R. 897. 


Bond by widow and beneficiaries 

Second executor’s bond signed by 
widow and beneficiaries to save ex¬ 
pense of surety company's bond was 
a “statutory bond’* not requiring 
consideration.—New Amsterdam Cas¬ 
ualty Co. v. Bookhart, supra. 

21. Va.—Sharpe v. Rockwood, 78 
Va. 24. 

22. Conn.—State v. French, 23 A. 
153, 60 Conn. 478. 

N.M.—Beall v. Territory, 1 N.M. 507. 

23. Cal.—Hochwender v. Carter, 114 
P.2d 401, 45 Cal.App.2d 435. 

24. Ky.—Hobbs v. Middleton, 1 J.J. 
Marsh. 176. 

25. Cal.—Matter of McDermott, 59 
P. 783, 127 Cal. 450. 

26. Cal.—Mahoney v. National Sur¬ 
ety Co., 264 P. 304, 89 Cal.App. 148. 

Miss.—New York Indemnity Co. v. 

Myers, 138 So. 334, 161 Miss. 784. 

24 CJ. p 1059 note 22. 
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Property covered by administration 
bond see infra §§ 950—955. 

27. D.C.—Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

24 C.X p 1059 note 24. 

Limited bond where the executor is 
residuary legatee see supra § 67. 

28. Ga.—Davis v. Melton, 168 S.E. 

320, 321, 46 Ga.App. 639, citing 

Corpus Juris —Sligh v. Whitley, 
153 S.E. 237, 238, 41 Ga.App. 428, 
quoting Corpus Juris. 

N.M.—In re Kenney's Estate, 72 P.2d 
27, 41 N.M. 576, 113 A.L.R. 403. 

24 C.X p 1059 note 26. 

29. Ga.—Sligh v. Whitley, 153 S.E. 
237, 238, 41 Ga.App. 428, quoting 
Corpus Juris. 

24 C.J. p 1059 note 27. 

30. Ga.—Sligh v. Whitley, supra, 
quoting Corpus Juris. 

N.M.—In re Kenney's Estate, 72 P.2d 
27, 41 N.M. 576, 113 A.L.R. 403. 

24 CX p 1059 note 28. 
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d. Execution Induced by Fraud, Misrepresenta¬ 
tion, or Mistake 

The liability of the sureties on an administration bond 
ordinarily is not affected by the fact that they signed the 
bond as a result of mistake or were induced to sign 
through the fraud or misrepresentation of the principal 
in which the beneficiaries did not participate. 

The liability of the sureties on an administra¬ 
tion bond is not affected by the fact that they were 
induced to sign the bond through the fraud or mis¬ 
representation of the principal, of which the bene¬ 
ficiaries of the estate in whose interest the liabili¬ 
ty is sought to be enforced are innocent; 31 but 
they will not be liable as to any beneficiary who par¬ 
ticipated in the fraud. 32 A surety may be liable 
although he signed the bond through mistake. 33 

§ 945. - Bonds of Corepresentatives 

Where coexecutors or coadministrators unite in giving 
the same administration bond, ordinarily each represen¬ 
tative is liable as a surety for the acts of the other un¬ 
less the bond shows a contrary Intention, although in 
some jurisdictions a joint bond is equivalent to two sep¬ 
arate bonds and neither representative is surety for the 
separate acts of the other. 

The generally accepted view is that, where coex¬ 
ecutors or coadministrators unite in giving the same 
administration bond, they are jointly and severally 
liable, not only each as principal for his own acts, 
but also each as surety for the acts of his corepre¬ 
sentative, 34 unless the bond itself shows that they 
did not intend to become so bound; 35 but they are 
principals as to the joint sureties, and therefore 
they are bound to protect the sureties from the con¬ 


sequences of each other’s acts. 35 In some states 
the rule is that, where corepresentatives execute a 
joint bond it is in effect the same as though each 
had given a separate bond with the same sureties, 
and they are jointly liable only for joint acts, nei¬ 
ther being a surety for the separate acts of the 
other. 37 

Where corepresentatives give separate bonds, 
they are separately and not jointly liable, 33 and the 
same rule applies to the sureties on such bonds 39 
as between whom there is no right of contribu¬ 
tion. 40 

Action by executor on bond . It has been held 
that, where two executors give a joint and several 
bond, an action may be had thereon against one 
of them and the sureties for the benefit of the oth¬ 
er, who is also a legatee 41 

§ 946. - Successive or Additional Bonds 

Generally, unless otherwise provided by statute or by 
the conditions of the bond, a new or additional bond 
given by a personal representative relates back and the 
sureties thereon become liable for breaches of condition 
prior to its execution, and, if the giving of the new bond 
does not discharge the former sureties, the two sets of 
sureties are considered as parties to a common undertak¬ 
ing with reciprocal rights of contribution. 

Generally, where an executor or administrator is 
required to give a new or additional bond, the new 
bond relates back and the sureties thereon become 
liable for breaches of condition prior to its exe¬ 
cution, 42 unless otherwise provided by statute 43 or 


31. Neb.—Starr v. Fidelity & De¬ 
posit Co. of Maryland, 278 N.W. 
478, 480, 134 Neb. 240, quoting Cor¬ 
pus Juris. 

24 C.J. p 1060 note 29. 

32. U.S.—Fidelity & Denosit Co. of 
Maryland v. Moshier, C.C.N.T., 161 
F. 806. 

24 C.J. p 1060 note 30. 

33. Failure to read bond 

Surety who signed administrator’s 
bond without reading bond or hav¬ 
ing it read to him was liable on ad¬ 
ministrator’s default, notwithstand¬ 
ing surety allegedly did not know in¬ 
strument he was signing was a bond. 
—Commonwealth to Use of Liberty 
Nat. Bank of Pittston v. Gudaitis, 
186 A. 82, 323 Pa 110. 

34. R.I.—Hogan v. Cooney, 155 A. 
240, 51 R.I. 395. 

24 C.J. p 1060 note 31. 

Defendants in action on bond see in¬ 
fra § 981. 

35. Ala—Pearson v. Darrington, 32 
Ala 227—Elliott v. Mayfield, 4 Ala 
417. 

24 C.J. p 1060 note 31. 

33. Ala.—Little v. Knox, 15 Ala. 

576, 50 Am.D. 145. 

24 C.J. p 1060 note 33. 


37. N.Y.—Childs v. National Surety 
Co., 208 N.Y.S. 108, 211 App.Div. 
767. 

24 C.J. p 1060 note 34. 

38. Cal.—Hewlett v. Beede, 83 P. 
1086, 2 Cal.App. 561, transfer de¬ 
nied 83 P. 1089, 7 Cal.Unrep.Cas. 
246. 

24 C.J. p 1060 note 35. 

39. Cal.—Hewlett v. Beede, supra 

40. Cal.—Hewlett v. Beede, supra. 

41. R.I.—Providence Municipal Ct. 
v. Whaley, 55 A. 750, 25 R.I. 289, 
105 Am.S.R. 890, 63 L.R.A. 235. 

42. Iowa.—In re Tabasinsky's Es¬ 
tate, 293 N.W. 578, 228 Iowa 1102— 
Bookhart v. Youn glove, 218 N.W. 
533, 207 Iowa 800. 

Mo.—State, to Use of Enyart, v. 
Doud, 269 S.W. 923, 216 Mo.App. 
480. 

N.H.—Century Indemnity Co. v. 
Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 

Or.—Anderson v. Johnson, 45 P.2d 
168, 171, 150 Or. 386, citing Corpus 
Juris. 

S.D.—Broast v. Interstate Surety 
Co., 205 N.W. 717, 48 S.D. 581. 

Wis.—Newcomb v. Ingram, 248 N.W. 
171, 211 Wis. 88, modifying 243 N. i 
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W. 209, 211 Wis. 88, rehearing 

granted 245 N.W. 121. 

24 C.J. p 1060 note 39. 

Liability for property received or 
converted before execution of bond 
see infra § 951. 

Time of devastavit 
Where executor collected but did 
not dissipate estate’s money before 
execution of second bond, there was 
no devastavit at such time with re¬ 
spect to the liabilities of the sure¬ 
ties.—In re Donlon's Estate, 213 N. 
W. 781, 203 Iowa 1045. 

Stipulations extending time before 
execution of bond 
Where devisees and executor hank 
executed stipulation of settlement 
under which bank agreed to distrib¬ 
ute estate’s money in its hands in 
monthly payments, and subsequent¬ 
ly bank executed bond as executor, 
the surety on the bond was not re¬ 
leased from liability for bank’s de¬ 
fault under the stipulation which had 
occurred prior to execution of the 
bond, because of the extension of 
time given to the hank by the stip¬ 
ulation.—In re Tabasinsky’s Estate, 
293 N.W. 578, 228 Iowa 1102. 

43. Va.—Cocke's Adm’r v. Loyall, 
143 S.E. 881, 150 Va. 336. 
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by the conditions of the bond. 44 If the giving of 
the new bond does not have the effect of discharg¬ 
ing the sureties on the former bond, see infra § 
959, the two sets of sureties are considered as par¬ 
ties to a common undertaking with reciprocal rights 
of contribution, 45 and with liabilities in proportion 
to the respective amounts of the bonds, 46 but it has 
also been held that the sureties on the second bond 
are not liable until the remedy on the first bond has 
been exhausted, 47 and also that the sureties on the 
first bond are primarily liable for a devastavit com¬ 
mitted before the execution of the second bond. 48 

Where one for a valuable consideration assumes 
the liability of the surety, he is primarily liable and 
the surety is only secondarily liable; 49 if a new 
bond is given at the instance of the original surety 
and for his protection, the surety on the second 
bond is primarily liable. 50 The sureties of an ex¬ 
ecutor who is removed and subsequently appointed 
administrator de bonis non are liable for shortages 
existing at the time of his removal, 51 but where 
an executor receives the assets from himself as 
special administrator, the surety on the executor’s 
bond, and not the surety on the administrator’s 
bond, is liable for a subsequent default. 52 

The bondsmen of an administrator of a deceased 
administrator are liable for all the consequences of 
the principal’s failure to file the final account for 


the deceased administrator, such being one of the 
duties he is required faithfully to discharge, 53 but 
the bondsmen of the deceased administrator are pri¬ 
marily liable for the money spent by their princi¬ 
pal. 54 

Additional bond for sale of realty . Where an 
additional bond is given for the sale of real estate, 
conditioned on the proper conduct of the sale and 
disposition of the proceeds, according to some au¬ 
thorities the sureties on the general administration 
bond are equally liable with the sureties on the spe¬ 
cial sale bond for the representative’s failure prop¬ 
erly to conduct the sale or to dispose of the pro¬ 
ceeds, 55 although it has also been held that the lia¬ 
bility on the general bond is primary and the lia¬ 
bility on the special sale bond subsidiary, so that if 
the sureties on the general bond pay they have no 
right of contribution against the sureties on the 
sale bond. 56 Where the bond given for the sale 
of property amounts to a general undertaking, the 
burden of the two sets of sureties is the same and 
they are entitled inter sese to contribution. 57 

The liability of a surety on a special bond for the 
sale of realty under order of court is considered 
generally supra § 591. 

§ 947. - Public Officer’s Bond 

The general bond of a public administrator covers 


44. Ind.—State v. Hood, 7 Blackf. 
127. 

Miss.—National Surety Corporation 
v. Laughlin, 172 So. 490, 178 Miss. 
499. 

N.Y.—In re Van Bokkelen's Estate, 
33 N.E.2d 87, 285 N.Y. 189, affirm¬ 
ing 20 N.Y.S.2d 735, 260 App.Div. 
311. 

Time of decree fixing liability 

That decrees holding fiduciaries li¬ 
able for surcharges were signed aft¬ 
er successor surety assumed liability 
of original surety of fiduciaries did 
not warrant holding successor surety 
liable where waste committed by 
fiduciaries, which was made basis of 
surcharges, occurred prior to date of 
assumption certificates; and applica¬ 
tion to fix liability of successor sur¬ 
ety should be denied.—In re Cop- 
steins' Estates, 279 N.Y.S. 411, 155 
Misc. 424. 

45. Iowa.—In re Donlon's Estate, 
213 N.W. 781, 203 Iowa 1045. 

Or.—Anderson v. Johnson, 45 P.2d 
168, 150 Or. 386. 

S.D.—Broast v. Interstate Surety 
Co., 205 N.W. 717, 48 S.D. 581. 

Wis.—Newcomb v. Ingram, 248 N.W. 
171, 211 Wis. 88, modifying 243 N. 
W. 209, 211 Wis. 88, rehearing 
granted 245 N.W. 121. 

24 C.J. p 1060 note 40. 


46. Iowa.—In re Donlon’s Estate, 
213 N.W. 781, 203 Iowa 1045. 

S.D.—Broast v. Interstate Surety Co., 
205 N.W. 717, 48 S.D. 581. 

24 C.J. p 1060 note 40 [a]. 

47. Ind.—Lane v. State, 24 Ind. 421. 

48. Ohio.—Corrigan v. Foster, 37 N. 
E. 263, 51 Ohio St. 225. 

49. U.S.—National Surety Corpora¬ 
tion of New York v. Ellison, C.C.A. 
Minn., 88 F.2d 399. 

50. S.C.—Bobo v. Vaiden, 20 S.C. 
271. 

51. Ohio.—U. S. Fidelity & Guaran¬ 
ty Co. of Baltimore, Md. f v. Jones, 
153 N.E. 281, 22 Ohio App. 345. 

52. Mich.—Command v. Bruton, 197 
N.W. 368, 226 Mich. 242. 

53. Miss.—Hayes v. National Surety 
Co., 153 So. 515, 169 Miss. 676. 

Duty of representative of deceased 
executor or administrator to ac¬ 
count see supra § 831. 

54. Miss.—Hayes v. National Surety 
Co., supra. 

55. Mont.—Swanberg v. National 
‘ Surety Co., 283 P. 761, 86 Mont. 

340—Baker v. Hanson, 231 P. 902, 
72 Mont. 22. 

General administration bond as cov¬ 
ering proceeds of sale of realty see 
infra § 954. 


Where deficit exceeds proceeds of 
sale 

Where deficit created by executor 
exceeds amount received from sale 
of lands, excess represented personal 
property misappropriated and is 
chargeable against surety on his 
general bond, to be deducted from 
its primary liability, in determining 
its further liability for his defalca¬ 
tion; and, where part of residue 
can definitely be placed as proceeds 
of sale of land misappropriated by 
executor, amount thereof is charge¬ 
able against surety on bond giv¬ 
en in sale of real estate to be de¬ 
ducted from its primary liability, in 
determining its further liability for 
deficit created by defalcation of ex¬ 
ecutor. Balance of deficit created 
by defalcation of executor, after de¬ 
ducting fixed liabilities of surety on 
general bond and surety on bond in 
sale of real estate, is to be divided 
between sureties in proportion to 
primary liability of each, less 
amount of liability definitely ascer¬ 
tainable as chargeable to it.—State 
v. U. S. Fidelity & Guaranty Co., 135 
A. 44, 109 Conn. 609. 

56. Ind.—Salyers v. Ross, 15 Ind. 

130. 

57. Cal.—Powell v. Powell, 48 Cal. 

234. 

S.D.—Broast v. Interstate Surety 

Co., 205 N.W. 717, 48 S.D. 581. 
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the administration of alf estates which may be commit¬ 
ted to him as public administrator, but it does not cover 
an administration which does not devolve on him by 
virtue of his office. 

The general bond of a public administrator ren¬ 
ders the sureties thereon responsible for the faith¬ 
ful discharge of his duties in administering each 
and all of the estates which may be committed to 
him as public administrator; 58 and, when a sheriff 
or other public officer acts ex officio as a public 
administrator, the sureties on his official bond are 
liable for all of his acts as administrator. 59 This 
is true even where a special administration bond 
has been required; 60 and the liability continues un¬ 
til the officer has been discharged as administrator, 
notwithstanding his original term of office has ex¬ 
pired. 61 

The liability on the bond of a public administra¬ 
tor is governed by the situs of the execution and 
performance of the contract. 62 

Unauthorised appointment. The sureties on the 
bond of a county administrator are not liable for 
acts or defaults committed by him under an ap¬ 
pointment as temporary administrator, for which 
appointment there is no authority by law. 63 

Where a public administrator succeeds himself 
in office and gives a new bond , the sureties thereon 
are not, it has been held, liable for his acts as ad¬ 
ministrator of an estate committed to his charge 
during his former term ; 64 but there is also author¬ 
ity for the view that the second bond covers lia¬ 
bility for a misappropriation of funds occurring 
during its life, although the funds came into the 
hands of the public administrator during the life of 
his previous bond. 65 

Administration in individual capacity. When ad¬ 
ministration does not devolve on the officer by vir¬ 
tue of his office, but is granted to him as an indi¬ 


vidual, the sureties on his official bond are not lia¬ 
ble for his acts or defaults as such administrator. 66 

§ 948. - Estoppel 

Sureties who voluntarily sign an administration bond 
will be estopped to set up any defect or irregularity in 
the proceedings or any agreement between themselves 
and the principal as a defense to their full liability to 
persons who have relied on the bond. A beneficiary or 
creditor may by his conduct estop himself from enforcing 
any liability against the sureties. 

Sureties who voluntarily sign an administration 
bond and on the faith of whose security persons in¬ 
terested in the estate have relied and acted will be 
estopped to set up any defect or irregularity in the 
proceedings as a defense to their liability, 6 " 7 and 
they will also be estopped as against such persons 
from setting up any private agreement between 
themselves and the principal limiting or qualifying 
the nature of their liability. 68 Further, where one’s 
name has been signed as surety without his author¬ 
ity and after being informed of the fact he does 
not object, he cannot, after the administrator has 
committed waste, deny his'liability. 69 However, if 
all named as sureties in the bond do not sign, the 
others may retract, although they must do so be¬ 
fore the bond has been delivered and the judge, 
creditors, and administrator have acted on it. 70 

Beneficiaries and creditors . A beneficiary or 
creditor of the estate may by his conduct estop him¬ 
self from enforcing any liability against the sure¬ 
ties ; 71 but when no act or omission on the part of 
the sureties is induced by the failure of the lega¬ 
tees to object to the failure of an executrix to in¬ 
clude certain property in the inventory the legatees 
are not estopped to claim that the property omitted 
was a part of the estate. 72 

§ 949. -Indemnity to Sureties 

When required by statute the personal representative 


58. N.D.—Kelsey v. Olsness, 249 IT. 
W. 919, 63 N.D. 758. 

24- C.J. p 1061 note 48. 

59. Ala.—Governor v. Gantt, 1 Stew. 
388. 

Ky.—Williams v. Collins, 1 B.Mon. 
58. 

24 C.J. p 1061 note 49. 

60. Ala.—Burnett v. Nesmith, 62 
Ala. 261. 

Ark.—State v. Watts, 23 Ark. 304. 

61. Ark.—State v. Watts, 23 Ark. 
304. 

Va.—Dabney v. Smith, 5 Leigh 13, 
32 Va. 13. 

62. N.Y.—Rosertian v. Fidelity & 
Deposit Co. of Maryland, 277 N.Y. 
S. 471, 154 Misc. 320. 

Dereliction of duty 

Unless 1 there is some dereliction 


from the duty required of the public 
administrator by the laws of the 
state under which he exercised offi¬ 
cial functions, there can he no resort 
to a bond which indemnifies against 
such dereliction and nothing more.— 
Roseman v. Fidelity & Deposit Co. 
of Maryland, supra. 

63. Ga.—Bailey v. Me Alp in, 48 S.E. 
699, 121 Ga. 111. 

64. Mont.—O’Rourke v. Harper, 89 
P. 65, 35 Mont. 346. 

65. Mo.—State * v. U. S. Fidelity & 
Guaranty Co., 176 S.W. 543, 188 

' Mo.App. 750—State v. Holman, 67 
S.W. 747, 93 Mo.App. 611. 

66. Ga.—McNeil v. Smitl>, 55 Ga. 
313. 

67. Ohio.—U. S. Fidelity & Guaran- 
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ty Co. of Baltimore, Md., v. Wood, 
172 N.E. 383, 35 Ohio App. 224. 
Tenn.—Patterson v. Tate, 213 S.W. 

981, 141 Tenn. 607. 

24 C.J. p 1061 note 66. 

Estoppel of sureties to question reg¬ 
ularity of letters see supra § 944c. 

68. Minn.—Berkey v. Judd, 26 N.W. 
5, 34 Minn. 393. 

Mo.—Wolff v. Schaeffer, 74 Mo. 154. 

69. Ark.—State v. Hill, 8 S.W. 401, 
50 Ark. 458. 

70. La.—Bryan v. Austin, 10 La. 
Ann. 612—Canal & Banking Co. v. 
Brown, 4 La.Ann. 545. 

71. Ohio.—Biggin*v. Creath, 53 N.E. 
1100, 60 Ohio St. 114. 

24 C.J. p 1061 note 60. 

72. Wis.—Murray v. Kluck, 59 N. 
W. 137, 87 Wis. 566. 



EXECUTORS AND ADMINISTRATORS § 950 


34 C.J.S. 

must furnish counter security for the protection of the 
surety on his administration bond or be subject to re¬ 
moval from office or an order of court requiring the 
property to be delivered to the surety, but in the absence 
of statute no counter security is necessary unless it has 
been contracted for. 

It is sometimes provided by statute that, where 
a surety on an administration bond is in danger of 
loss on account of his suretyship, the principal may 
be required to furnish counter security for his pro¬ 
tection, 73 and in case such security is not furnished 
the court may remove the executor or administrator 
from office, 74 or order the property delivered up to 
the surety. 75 In the absence of such provision an 
executor or administrator cannot be required to fur¬ 
nish counter security unless it has been contracted 
for, 76 although he may do so voluntarily, 77 in 
which case, however, the indemnity bond affords no 
greater protection than its conditions import. 78 

Where more than one bond has been given by 
the representative, the benefit of counter security 
taken by the sureties on one of the bonds operates 
for the benefit of the other sureties also, in the ab¬ 
sence of an express agreement to the contrary. 79 

§ 950. Property Covered 

a. In general 

b. Proceeds of insurance 


c. Damages for death of decedent; com¬ 

pensation 

d. Income, interest, rents, and profits 
a. In General 

The liability of a surety on an administration bond 
covers, and is limited to, such assets as have actually 
come into the representative’s possession or which he 
should have collected by the exercise of due diligence. 
The property which the bond may cover includes money 
paid by devisees to prevent the sale of realty, money 
received on appropriation of property for public use, 
the value of property purchased by the representative 
at his own sale and foreign assets. 

The liability of a surety on a personal represent¬ 
ative’s bond is limited to such assets as .have ac¬ 
tually come into the representative’s possession or 
which he could have collected by the exercise of due 
diligence ; 80 but the surety is liable for all property 
collected and not properly accounted for, or not col¬ 
lected by reason of want of due diligence, 81 and 
this liability is not affected by the fact that assets 
to the amount of the penalty of the bond have been 
accounted for. 83 The surety is not liable for an 
amount awarded to the representative by the 
court, 83 nor is he liable to a creditor of the repre¬ 
sentative for funds of the estate which constitute 
part of the representative’s distributive share. 84 A 
surety on the bond of the widow of decedent who 
as administratrix in good faith paid all debts and 
made distribution before the discovery of a will is 


73. Md.—Wright v. Williams, 48 A. 
397, 93 Md. 66. 

24 C.J. p 1061 note 62. 

74. Ky.—Roope v. Rodes, 7 B.Mon. 
109. 

75. Md.—Scott v. Burch, 6 Harr. & 
J. 67. 

24 C.J. p 1062 note 64. 

“Property” as including* money 

The word “property” in the provi¬ 
sion of the testamentary act of 
Maryland of 1798, authorizing the 
court to order the property remain¬ 
ing in the hands of an administrator 
to be delivered up to his surety in 
case the administrator fails to give 
counter security to such surety when 
required to do so, includes money.— 
In fe McKnight’s Estate, 1 App.D.C. 
28. 

76. Tenn.—Delaney v. Tipton, 3 
Hayw. 14. 

77. N.Y.—Boyle v. Boyle, 12 N.E. 
709, 106 N.Y. 654. 

24 C.J. p 1062 note 66. 

78. N.Y.—Boyle v. Boyle, 12 N.E. 
709, 106 N.Y. 654. 

24 C.J. p 1062 note 67. 

79. Mo.—'Wolff v. Schaeffer, 74 Mo. 
154. 

24 C.J. p 1062 note 68. 

80. Miss.—Hayes v. National Surety 
Co., 153 So. 515, 169 Miss. 676. 


N.Y.—In re Kraft's Estate, 3 N.Y.S. 

2d 426, 167 Misc. 16. 

W.Va.—State v. Citizens’ Trust & 
Guaranty Co., 100 S.E. 685, 84 W. 
Va. 729, 8 A.L.R. 79. 

24 C.J. p 1062 notes 69, 70. 

Assets of decedent’s estate see supra 
§§ 95-128. 

Effect of statute pertaining to suffi¬ 
ciency of funds 

The rule stated applies regardless 
of provisions of statute providing 
that a decree directing payment of 
money by an administrator is con¬ 
clusive evidence that there are suffi¬ 
cient funds in his hands to satisfy 
sum directed to be paid.—In re 
Kraft’s Estate, 3 N.Y.S.2d 426, 167 
Misc. 16. 

81. Ga.—Hunter v. Burson, 147 S.E. 
53, 168 Ga. 59. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 151 Kan. 724. 

Ky.—Wagner's Guardian v. Palmer, 
33 S.W.2d 683, 236 Ky. 752. 

Miss.—Hill v. Ouzts, 200 So. 254, 190 
Miss. 341. 

Mo.—State ex rel. Gnekow v. U. S. 
Fidelity & Guaranty Co., App., 150 
S.W.2d 581—State ex rel. Lankford 
v. Fidelity & Deposit Co. of Mary¬ 
land, 74 S.W.2d 904, 228 Mo.App. 
953. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 
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N.Y.—In re Auditore’s Adm’x, 229 N. 
Y.S. 414, 223 App.Div. 654, modified 
on other grounds In re Auditore’s 
Will, 164 N.E. 242, 249 N.Y. 335, 62 
A.L.R. 551, motion denied Paras- 
candola v. National Surety Co., 166 
N.E. 315, 250 N.Y. 537, 62 A.L.R. 
551. 

Wis.—Newcomb v. Ingram, 248 N. 
W. 171, 211 Wis. 88, modifying 243 
N.W. 209, 211 Wis. 88, rehearing 
granted 245 N.W. 121. 

24 C.J. P 1062 note 71. 

Deposit of funds in executor’s bank 
A surety is liable for the loss of 
funds deposited by an executor in 
his own bank regardless of good 
faith and the care exercised.—Book- 
hart v. Younglove, 218 N.W. 533, 207 
Iowa 800. 

Funds of trust character 

The surety is liable for the mis¬ 
appropriation of funds received by 
the executor as such although the 
funds were of a trust character.— 
State ex rel. and to Use of Bremer 
v. Schulte, Mo.App., 90 S.W.2d 1078. 

82. N.H.—Probate Judge v. Hey- 
dock, 8 N.H. 491. 

83. Ga.—Hunter v. Burson, 147 S.E. 
53, 168 Ga. 59. 

84 . Or.—Boise Payette Lumber Co. 
v. National Surety Corporation, 118 
P.2d 1066. 
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not liable for the money so spent or disbursed. 85 

Money paid by devisees to prevent a sale of real 
estate for the payment of debts is an asset for 
which the sureties on the bond are liable. 86 Where 
real estate which an administrator has levied on to 
satisfy a debt due the estate is taken for public 
use after the time for redemption by the judgment 
debtor has expired, the sureties are liable for the 
money received therefor by the administrator. 87 

Property of estate purchased by representative. 
If an executor or administrator becomes a purchas¬ 
er at his own sale, the sureties on his official bond 
will be liable for the value of the property pur¬ 
chased, 88 notwithstanding the unauthorized pur¬ 
chase is ratified by the heirs. 89 

Foreign assets . The liability of the sureties on 
an executor’s or administrator’s bond is limited to 
such assets as rightfully come or ought to have 
come into his hands in the state of his appoint¬ 
ment. 90 Therefore, while as to all assets which he 
has a right to receive and does receive, although 
coming from a foreign jurisdiction, the sureties on 
the bond will be liable, 91 they will not be liable for 
such assets received by him without lawful author¬ 
ity. 92 

Equitable assets. Whether a surety on the ad¬ 
ministration bond is liable for equitable assets un¬ 
der distinctions now rarely drawn and of little 
practical importance is discussed in 24 C.J. p 1064 
notes 96-98. 

Examine Pocket Parts for -later cases. 

Allowance to decedent*s family. The liability of 
the sureties on an administration bond for the 
amount of statutory exemptions in favor of the 
family of decedent depends on the duties imposed 
by the statute on the executor or administrator with 
reference to the exemptions. Where an allowance 
is made directly to the family, and provision is 
made for setting it apart without the intervention 


of the personal representative, who is charged with 
no duty with respect to it except to pay over or de¬ 
liver it, if it is in his hands, his sureties are not li¬ 
able if he fails to make such payment or delivery, 
or if he converts to his own use the money or prop¬ 
erty so set apart, although he may be liable person¬ 
ally. 93 However, where the statute requires the 
executor or administrator to set aside and pay over 
or deliver the amount of money or the specific ar¬ 
ticles allowed, the sureties on his bond are liable 
for the nonperformance* of such duty. 94 

T>. Proceeds of Insurance 

A surety on an administration bond ordinarily is not 
liable for the proceeds of insurance on the life of the 
decedent which are not properly receivable by the 
representative, but the surety is liable if the collection 
of the insurance is within the scope of the representa¬ 
tive's duties. 

If the proceeds of insurance on the life of de¬ 
cedent are not properly receivable by the personal 
representative in his representative capacity, the 
sureties on his bond are not liable therefor, 95 al¬ 
though there is authority for the view that the 
surety is liable where the representative collects the 
proceeds under color of his official authority. 96 The 
sureties are liable where the representative is 
charged with the duty of collecting such proceeds 
and paying them over to the persons entitled there¬ 
to, although such proceeds are by statute exempt 
from the payment of debts, 97 and the same has been 
held to be true where the policy is payable to the 
personal representative of insured, who has collect¬ 
ed the proceeds in his representative capacity; 98 
but it has also been held that as a life insurance 
policy payable to the executors, administrators, or 
assigns of decedent is in law payable to his sur¬ 
viving widow and children, the sureties on the 
bond of the administratrix are not liable for the 
application of the insurance actually collected by 
her. 99 

Sureties on the bond are not liable for the pro- 


85. N.J.—Maryland Casualty Co. v. 
Thompson, 17 A.2d 815, 129 N.J. 
Eq. 12, affirming 12 A.2d 356, 127 
N.J.Eq. 240. 

86. Mass.—Pay v. Taylor, 2 G-ray 
154. 

87. Mass.—Phillips v. Rogers, 12 
Mete. 405. 

86- La.—Todd v. Sparks, 10 La.Ann. 

668 . 

N.C.—Gay v. Grant, 8 S.E. 99, 106, 
101 N.C. 206. 

88- La.—Todd v. Sparks, 10 La.Ann. 

668 . 

90. Ky.—Fletcher v. Sanders, 7 
Dana 345, 32 Am.D. 96. 

N.C.—Governor v. Williams, 25 IT. 
C. 152, 38 Am.D. 712. 


91. U.S.—Lovewell v. Schoolfield, 
Tenn., 217 F. 6S9, 133 C.C.A 449. 

24 C.J. p 1064 note 93. 

92. Ky.—Costigan v. Kraus, 166 S. 
W. 755, 158 Ky. 818, Ann.Cas.l915D 
115. 

24 C.J. p 1064 note 94. 

93. Tenn.—Rocco v. Cicalla, 12 
Heisk. 508—Morris v. Morris, 9 
Heisk. 814. 

Allowance to surviving spouse or 
children see supra §§ ‘323-366. 

94. Pa.—Commonwealth v. Longe- 
necker, 1 Chest.Co. 202. 

95. Ariz.—Stapley v. Stapley, 242 
P. 1005, 29 Ariz. 487. 

24 C.J. p 1065 note 13. 

Liability for property not asset of 
estate see infra § 953. 


93. N.C.—Parker v. Potter, 168 S. 
E. 490, 204 N.C. 407. 

97. Miss.—Hill v. Ouzts, 200 So. 254, 
190 Miss. 341. 

Mo.—State ex rel. Gnekow v. U. S. 
Fidelity & Guaranty Co., App., 
150 S.W.2d 581—State ex rel. 
Lankford v. Fidelity & Deposit 
Co. of Maryland, 74 S.W.2d 904, 
228 Mo.App. 953. 

24 C.J. p 1065 note 14. 

98. N.M.—Conway v. Carter; 68 P. 
941, 11 N.M. 419. 

Proceeds of insurance policies as as¬ 
set of estate see supra § 114. 

99. Fla.—Bradford v. Watson, 62 
So. 484, 65 Fla. 461. 
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ceeds of fire insurance on buildings of the estate 
which belong to the heirs. 1 

c. Damages for Death of Decedent; Compensa¬ 

tion 

The surety on an administration bond is liable for 
the misappropriation of money which the representative, 
in the proper performance of his duties, has received as 
compensation or damages for the death of his decedent. 

The surety on an administration bond is liable 
for the misappropriation of money which the rep¬ 
resentative, in the proper performance of his du¬ 
ties, has received as compensation or damages for 
the death of decedent, 2 although it has been held 
that the surety is not liable where the fund is no 
part of decedent’s estate. 3 

The surety is liable for the misapplication of 
money paid by the federal government as compen¬ 
sation to the representative of a deceased war vet¬ 
eran. 4 

d. Income, Interest, Rents, and Profits 

The sureties on an administration bond are liable for 
income and interest for which the representative is re¬ 
sponsible. If the representative is accountable in his 
official capacity for rents and profits from real estate, 
the sureties are liable, but if he is merely personally re¬ 
sponsible to the heirs the sureties are not liable. 

The sureties on an administration bond are lia¬ 
ble, like the principal, for the income and profits 
which may accrue during the period of adminis¬ 
tration on property for which he becomes respon¬ 
sible. 5 

Interest on assets, in the sense of accruing profit 
or income, and interest chargeable to the executor 
or administrator for use or misuse of the property 


in his hands, are usually covered by the administra¬ 
tion bond, both as to principal and sureties. 6 

Rents and profits . If the executor or adminis¬ 
trator is made accountable by statute for rents and 
profits from real estate, see supra §§ 105, 259, the 
sureties on the bond will be liable, 7 although this 
liability is not expressly set out in the bond ; 8 and 
when real estate is devised to executors in trust to 
sell and invest the proceeds the sureties on the bond 
are liable for any rents collected from such proper¬ 
ty. 9 However, in the absence of any such statutory 
or testamentary provision, the rule in most jurisdic¬ 
tions is that, although the executor or administra¬ 
tor might be held personally liable to the heirs as 
trustee, the sureties on his bond will not be liable, 10 
and that whenever it becomes necessary for an ex¬ 
ecutor or administrator to collect or receive the 
rents from real estate a new bond must be given. 11 
There is, however, authority for the view that if 
the representative does in fact receive the rents 
and profits of realty, his bond stands as security 
therefor. 12 

§ 951 . - Property Received or Converted 

before Execution of Bond 

The sureties on an administration bond are liable for 
assets of the estate which their principal received be¬ 
fore as well as after the execution of the bond, unless 
the bond provides otherwise. 

As the bond covers the duty to make a just and 
proper final accounting as to all property received 
during the course of the administration, 13 the gen¬ 
eral rule, unless the bond provides otherwise, is 
that the sureties are liable for assets of the estate 
which their principal received before as well as 


1 . Va.—-Harrison v. Harrison, 4 
Leigh 371. 31 Va. 371. 

Real property as asset of estate see 
supra §§ 103-112. 

2. Ark.—Watkins v. Purnell, 62 S. 
W.2d 20, 187 Ark. 837. 

Mass.—Koutoudakis v. Great Amer¬ 
ican Indemnity Co., 189 N.E. 621, 
2S5 Mass. 466. 

N.Y.—in re Flachner's Estate, 6 N. 

Y.S.2d 938, 169 Misc. 112. 

S.C.—Boyd v. Richie, 155 S.E. 844, 
159 S.C. 55. 

S.D.—Campbell v. Duncan, 242 N. 

W. 916, 60 S.D. 3S. 

24 C.J. p 1062 note 69 [a]. 

Claim for death of decedent as as¬ 
set of estate see supra § 102. 
Liability for property not asset of 
estate see infra § 953. 

3- Ga.—Maryland Casualty Co. v. 
McAlpin, 120 S.E. 644, 31 Ga.App. 
303. 

4 . Ga.—Morris v. National Surety 

Co., 177 S.E. 677, 179 Ga. 902, an¬ 


swers conformed to 17S S.E. 188, 
50 Ga.App. 336. 

Miss.—Hill v. Ouzts, 200 So. 254, 190 
Miss. 341. 

5. Conn.—Sanford v. Gilman, 44 
Conn. -161. 

24 C J. p 1065 note 21. 

G, S.C.—Chick v. Farr, 10 S.E. 176, 
390, 31 S.C. 463. 

24 C.J. p 1065 note 22. 

7. Mass.—Brooks v. Jackson, 125 
Mass. 307. 

24 C.J. p 1065 note 23. 

8. Del.—State v. Waples, 5 Del. 257. 

9 . N.Y.—Hood v. Hood, 85 N.Y. 561, 
reversing 19 Hun 300. 

10. Ga—Hoyt v. Ware, 118 S.E. 
734, 156 Ga. 98—Ellis v. Geer, 137 
S.E. 290, 36 Ga.App. 519—Johnson 
v. U. S. Fidelity & Guaranty Co., 
132 S.E. 130, 35 Ga.App. 106. 
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S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
24 C.J. p 1066 note 27. 

11. Ind.—State v. Barrett, 22 N.E. 
969, 121 Ind. 92. 

12. Tex.—Maryland Fidelity & De¬ 
posit Co. v. Texas Land & Mort¬ 
gage Co., 90 S.W. 197, 40 Tex.Civ. 
App. 489. 

24 C.J. p 1066 note 29. 

Rents collected fey administrator de 
bonis non and predecessor 
Bond of administrator de bonis 
non, under the facts, covered rents 
collected by administrator de bonis 
non and amount administrator de 
bonis non collected from surety of 
former administrator, who had also 
collected rents.—Sessions v. Wil¬ 
lard, 172 So. 242, 126 Fla. 848. 

13. Iowa.—Elly son v. Lord, 99 N. 
W. 582, 124 Iowa 125. 

N.H.—Century Indemnity Co. v. 
Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 
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after the execution of the bond, in case of the prin¬ 
cipal's conversion or maladministration in respect 
of such assets or failure to render due account 
thereof. 14 The surety is liable for property re¬ 
ceived by the representative prior to his appoint¬ 
ment, 15 at least where he lists it in his inventory 
and appraisement. 16 

§ 952. - Debts of Representative to Es¬ 

tate 

Debts of the representative to the estate are covered 
by the administration bond, but there is a conflict of au¬ 
thority as to the effect of the representative’s insolvency 
on the surety’s liability. 

A debt due to the estate from an executor or 
administrator becomes assets of the estate, see su¬ 
pra § 101, and is covered by the administration 
bond. 17 However, a surety is not liable for failure 
of the executor to pay his personal debt prior to 
its maturity. 18 Where the executor who is per¬ 
sonally indebted to the estate is appointed admin¬ 
istrator de bonis non, the surety on the executor's 
bond, who is released on the execution of the ad¬ 


ministrator's bond, is not liable for failure to pay 
the debt, but the surety on the administrator's bond 
is liable if the debt is not paid on the final account¬ 
ing. 19 

Insolvency of representative. In some jurisdic¬ 
tions it is held that the sureties are liable for the 
payment of the representative's debt without regard 
to his solvency or ability to pay, 20 but the more 
general view is that the liability of the sureties is 
the same as with regard to the debts of other per¬ 
sons, 21 and that they are not liable where the ex¬ 
ecutor or administrator was,- at the time of his ap¬ 
pointment and throughout the entire time of ad¬ 
ministration, insolvent and unable to pay, 22 even 
though he has charged the debt in his account as 
available assets. 23 If, however, the executor or 
administrator, while solvent, fails to pay, the sure¬ 
ties will be liable in case he subsequently becomes 
insolvent, 24 and if, during the administration, the 
representative was able to pay part of the debt 
and failed to do so, the sureties are liable to that 
extent. 25 Where the representative was able to pay 


14. XJ.S.—National Surety Corpora¬ 
tion of New York v. Ellison, C.C. 
A.Minn., 88 F.2d 399. 

N.H.—Century Indemnity Co. v. 
Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 

Okl.—Baird v. Patterson, 44 P.2d 90, 
172 Okl. 158. 

Wis.—Maloney v. McCormick, 193 
N.W. 966, 967, 181 Wis. 107, Quot¬ 
ing Corpus Juris. 

24 C.J. p 1062 note 74. 

Liability for acts prior to execu¬ 
tion of bond see infra § 956. 
Liability of sureties on new or ad¬ 
ditional bond for acts of principal 
prior to its execution see supra § 
946. 

15. N.Y.-—In re Auditore’s Will, 164 
N.E. 242, 249 N.Y. 335, 62 A.L.R. 
551, modifying In re Auditore’s 
Adm’x, 229 N.Y.S. 414, 223 App. 
Div. 654, and motion denied Par- 
ascandola v. National Surety Co., 
166 N.E. 315, 250 N.Y. 537, 62 A. 
L.R. 551. 

Property received prior to decedent’s 
death 

Where surety obligated itself that 
the principal would render a just 
account and inventory of all goods 
and chattels belonging to an estate, 
the performance of that duty as to 
goods and property obtained by the 
executor prior to death of decedent 
is as much within obligation of the 
bond as of goods received subse¬ 
quent thereto.—Maloney v. McCor¬ 
mick, 193 N.W. 966, 181 Wis. 107. 

IS. Ariz.—Fidelity & Deposit Co. 
of Maryland v. Meldrum, 50 P.3d 
570, 46 Ariz. 295. 

17. U.S.—U. S. Fidelity & Guaranty 


Co. v. Vicars, C.C.A.Hawaii, 10 F. 
2d 474. 

Ga—Arnold v. Maryland Casualty 
Co., 187 S.E. 129, 53 Ga.App. 844. 
Hawaii.—In re Branco's Estate, 2 7 
Hawaii 655. 

Ky.—Cawood v. Cawood’s Adm’x, 
147 S.W.2d 88, 285 Ky. 201. 
Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 35. 

Ohio.—U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Jones, 153 
N.E. 281, 22 Ohio App. 345. 

24 C.J. p 1062 note 77. 

18. Hawaii.—In re Branco’s Estate, 
27 Hawaii 655. 

j 19. Ohio.—U. S. Fidelity & Guar¬ 
anty Co. of Baltimore, Md., v. 
Jones, 153 N.E. 281, 22 Ohio App. 
345. 

20. Cal.—In re Jones’ Estate, 2 P. 

2d 483, 115 Cal.App. 664. 

Mass.—King v. Murray, 190 N.E. 

526, 286 Mass. 492. 

24 C.J. p 1063 note 78. 

Distinction between executors and 
administrators 

(1) There is no distinction be¬ 
tween executors and administrators 
in the application of the rule.— 
James v. West, 65 N.E. 156, 67 Ohio 
St. 28. 

(2) However, under Code Civ. 
Proc. § 1615, providing that no ad¬ 
ministrator is accountable for any 
debt due decedent, which remains, 
uncollected without his fault, the 
sureties on an administrator’s bond 
are liable for only as much of a debt 
which he owed deceased as could 
have been collected from him, since 
§ 1447, requiring an executor to in¬ 
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ventory and account for any debt 
which he owed deceased, as for so 
much money in his hands, applies 
only to executors.—Sanchez v. For¬ 
ster, 65 P. 1077, 133 Cal. 614—In re 
Jones’ Estate, 2 P.2d 483, 115 Cal. 
App. 664. 

21. Hawaii.—In re Branco's Estate, 
27 Hawaii 655. 

Tex.—American Surety Co- of New 
York v. Norton, Com.App., 238 S. 
W. 1111, reversing. Civ.App., 220 
S.W. 437. 

Va.—Glens Falls Indemnity Co. v. 

• Wall, 177 S.E. 901, 163 Va. 63-5. 
W.Va.—State v. Citizens’ Trust & 
Guaranty Co., 100 S.E. 6S5, 84 W. 
Va. 729, 8 A.L.R. 79. 

21 C.J. p 1063 note 79. 

22 . Ky.—Cawood v. Cawood’s 
Adm’x, 147 S.W.2d 88, 285 Ky. 201 
—Foster v. Hill, 138 S.W.2d 495, 
282 Ky. 327. 

Va.—Glens Falls Indemnity Co. v. 

Wall, 177 S.E. 901, 163 Va. 635. 
W.Va.—State v. Citizens’ Trust & 
Guaranty Co., 100 S.E. 685, 84 W. 
Va. 729, 8 A.L.R. 79. 

24 C.J. p 1063 note 80. 

23. Vt.—Lyon v. Osgood, 7 A. 5, 58 
-Vt. 707. 

24. U.S.—U. S. Fidelity & Guaranty 
Co. v. Vicars, C.C.A.Hawaii, 10 F. 
2d 474. 

Tex.—American Surety Co. of New 
York v. Norton, Com.App., 238 S. 
W. 1111, reversing. Civ.App., 220 
S.W. 437. 

24 C.J. p 1063 note 82. 

25. Hawaii.—In re Branco’s Estate, 
27 Hawaii 655. 

24 C.J. p 1063 note 83. 
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the debt but failed to do so, the sureties are re¬ 
sponsible, notwithstanding he was technically in¬ 
solvent for the reason that his property was not 
subject to legal process. 26 

§ 953. - Property Not Assets of Estate 

Broadly stated, the surety on an administration bond 
is not liable for property which does not constitute as¬ 
sets of the estate and for which the representative is 
not liable or required to account in his official capacity. 
There is a conflict of authority as to whether the sure¬ 
ty is liable for property not constituting assets of the 
estate which the representative has improperly received 
or dealt with as assets. 

Broadly stated, the surety on an administration 
bond is not liable for property which does not con¬ 
stitute assets of the estate and for which the rep¬ 
resentative is not liable or required to account in 
his official capacity. 27 Where an executor or ad¬ 
ministrator receives property to which he is not 
legally entitled in the discharge of his duties as 
personal representative, his administration bond 
docs not, according to a generally accepted view, 
cover such property and his sureties are not liable 
with respect to it, 28 although it is included in the 


representative’s report as assets; 29 but there is 
also authority for the view that the bond covers 
property which the representative in his official ca¬ 
pacity has improperly received and dealt with as 
assets. 30 

If the representative rightfully receives money 
or property by virtue of his office, the surety may 
be liable therefor although it is not a part of the 
assets of the estate, 31 but it has also been held that 
no liability of the surety attaches under such cir¬ 
cumstances. 32 

§ 954. - Proceeds of Sale of Realty 

There is a conflict of authority as to whether the 
ordinary conditions of a general administration bond cov¬ 
er the proceeds from realty sold under order of court or 
under testamentary authority. The surety is not liable 
for the proceeds from realty sold under an invalid order 
of court or sold without any order when one is required. 

The liability of sureties on the general bond of 
an executor or administrator for the proceeds of 
the sale of real estate that have come into his hands 
is governed by the conditions of the bond. 33 In 
some jurisdictions it is held that the ordinary con- 


26. N.C.—Gay v. Grant, 8 S.E. 99, 
106, 101 N.C. 206. 

27. Cal.—In re Grivel’s Estate, 74 
P.2d 759, 10 Cal.2d 454. 

Miss—Fidelity & Deposit Co. v. 
Doughtry, 179 So. 846, 181 Miss. 
586. 

Mo.—Manley v. Ryan, App-, 126 S. 
W.2d 909. 

Pa.—In re Hutt’s Estate, 32 Pa.Dist. 
& Co. 367. 

24 C.J. p 3 062 note 69. 

Assets of decedent’s estate see su¬ 
pra §§ 95-128. 

.Damages to homestead 

Where the homestead does not 
pass mto the hands of the execu¬ 
tor, the surety on the executor’s 
bond is not liable for damages sus¬ 
tained to it by neglect.—Taylor v. 
Hanlon, 248 N.W. -509, 61 S.D. 315. 

28. U.S.—Globe Indemnity Co. v. 
Bruce, C.C.A.Okl., 81 F.2d 143, re¬ 
versing, D.C., Bruce v. Globe In- j 
demnity Co., 9 F.Supp. 761, cer¬ 
tiorari denied 56 S.Ct. 591, two 
cases, 297 U.S. 716, 80 L.Ed. 1001 
—Carcaba v. McNair, C.C.A.Fla-, 
68 F.2d 795, certiorari denied Mc¬ 
Nair v. Carcaba, 54 S*Ct. 780, 292 
U.S. 616, 78 L.Ed. 1497. 

Ga.—Watson v. Watson, 7 S.E. 2d 
614, 61 Ga.App. 825, transferred, 
see 5 S.E.2d 237, 189 Ga. 76—Na¬ 
tional Surety Co. v. Wages, 173 
S.E. 451, 452, 48 Ga.App. 720, citing 
Corpus Juris, and affirmed Wages 
v. National Surety Co., 179 S.E. 761, 
180 Ga. 574. 

,13.0.—McKenzie v. Standard Accident 


Ins. Co., 16 S.E.2d 529, 198 S.C. 
109. 

Tenn.—Commercial Nursery Co. v. 
Ivey, 51 S.W.2d 238, 164 Tenn. 

502, 104 A.L.R. 177—Sykes v. 

White, 14 Tenn.App. 327. 

24 C.J. p 1063 note 89. 

Liability of surety for money re¬ 
ceived for wrongful death and 
liability for proceeds of insurance 
see supra § 950. 

Extension of liability by taking pos¬ 
session 

The representative cannot extend 
the liability of the surety by taking 
possession, of property which is not 
an asset of the estate. 

U.S.—Globe Indemnity Co. v. Bruce, 

C. C.A.Okl., 81 F.2d 143, reversing, 

D. C., Bruce v. Globe Indemnity 
Co, 9 F.Supp. 761, certiorari de¬ 
nied 56 S.Ct. 591, two cases, 297 
U.S. 716, 80 L.Ed. 1001. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 16 S.E. 2d 529, 198 S.C. 
109. 

Tenn.—Commercial Nursery Co. v. 
Ivey, 51 S,W.2d 238, 164 Tenn. 

502, 104 A.L.R. 177. 

Collections after termination of 
agency 

Where agent was authorized to 
collect notes for principal and keep 
excess over amount of agent’s in¬ 
debtedness to principal, but died be¬ 
fore such amount was collected, 
agent's death revoked agency, and 
administratrix’ collections were not 
covered by administratrix' bond.— 
Commercial Nursery Co. v. Iv-ey, 51 
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S.W.2d 238, 164 Tenn. 502, 104 A.L. 

R. 177. 

29. R.I.—Pawtucket Prob. Ct. v. 
Williams, 73 A. 382, 30 R.I. 144, 19 
Ann.Cas. 554, petition to show 
cause and motion for reargument 
denied 74 A. 177. 

S. C.—McKenzie v. Standard Acci¬ 
dent Ins. Co., 16 S.E.2d 529, 198 
S.C. 109. 

24 C.J. p 1062 note 69 [c]. 

30. Mo.—Nye v. U. S. Fidelity & 
Guaranty Co., 37 S.W.2d 988, 225 
Mo.App. 593. 

N.Y.—In re Manning's Estate, 278 
N.Y.S. 303, 305, 244 App.Div. 9, 

citing Corpus Juris, and affirmed 
Dunbar & Sullivan Dredging Co. 
v. Fidelity & Deposit Co. of Mary¬ 
land, 198 N.E. 560, 268 N.Y. 690. 
Tex.—Hill v. Escort, 86 S.W. 367, 
38 Tex.Civ.App. 487. 

Wis.—O'Neill v. Maryland Casualty 
Co. of Baltimore, Md., 300 N.W. 
167, 238 Wis. 529. 

24 C.J. p 1064 note 91. 

Color of official authority 

All moneys received by adminis¬ 
trator under color of official author¬ 
ity are covered by his bond.—Park¬ 
er v. Potter, 168 S.E. 490, 204 N.C, 
407. 

31- Mo.—State ex rel. Gnekow v. 
U. S. Fidelity & Guaranty Co., 
App., 1-50 S.W.2d 581. 

32. Ga.—Maryland Casualty Co. v. 
McAlpin, 120 S.E. 644, 31 Ga.App. 
303. 

33. Ky.—Speed v. Nelson, 8 B.Mon. 
499. 

24 C.J. p 1064 note 99. 



§ 954 EXECUTORS AND 

ditions cover the proper administration of such 
proceeds, 34 and that, if a special bond is required, 
it is to be regarded merely as additional security. 35 
In others the sureties on the general bond are not 
liable, 36 and a special bond must be given to cover 
such proceeds as a distinct liability. 37 The surety 
is not liable for the proceeds from realty sold un¬ 
der an invalid order of court, 38 or sold without 
any order when one is required for the validity 
of the sale. 39 

Under testamentary authority . The liability of 
sureties for the proper administration of the pro¬ 
ceeds of real estate, sold by an executor or admin¬ 
istrator with the will annexed under a power or 
direction in the will, is determined largely by the 
conditions of the bond and the law in force at the 
time of its execution. 40 There is, however, a con¬ 
flict of authority on this subject not reconcilable 
by reason of the differences in the forms of the 
bonds considered in the several cases. 41 In some 
jurisdictions it is held that the sureties on the orig¬ 
inal bond will be liable, 42 but in others it is held 
that they are not liable and that whenever real es¬ 
tate is to be sold by the personal representative a 
new bond should be given. 43 A distinction has 
been made between an express direction and a dis¬ 
cretionary power to sell, it being held that the sure¬ 
ties on the general bond are liable where there is 
an express direction, but not where there is mere- 


ADMINISTRATORS 34 C.J.S. 

Iy a discretionary power. 44 

§ 955 . - Property Held in Capacity Other 

than as Executor or Administrator 

The official bond of the executor or administrator or¬ 
dinarily does not cover property held by him in some 
other and distinct capacity, such as guardian, trustee, 
devisee charged with the payment of a legacy, or as sur¬ 
viving partner. 

As a rule the official bond of the executor or ad¬ 
ministrator is not construed to cover his responsi¬ 
bility with respect to property held by him in some 
other and distinct capacity, 45 but the mere fact that 
money belonging to the estate is in form made pay¬ 
able to the administrator as agent for the heirs 
does not relieve the surety of liability. 46 Where 
the representative also occupies some other position 
with regard to the estate, such as guardian or trus¬ 
tee, it will be presumed that the property in his 
hands is held in that capacity in which he ought to 
hold it. 47 

As devisee charged with payment of legacy. 
Where an executor is also a devisee who takes the 
devise charged with the payment of a legacy, he 
is liable for such payment as devisee only, and his 
sureties are not liable. 48 

As guardian. The sureties on the bond of an 
executor or administrator are not liable for prop¬ 
erty held by him in the capacity of guardian of 
one of the heirs or distributees of the estate. 49 On 


Unauthorized dealing's of representa¬ 
tive with realty 

Administratrix* surety was not 
liable for administratrix* unauthor¬ 
ized dealing’s with real property and 
proceeds thereof when powers of 
administratrix were confined to ad¬ 
ministration of personal property in 
the estate.—In re Flannery’s Estate, 
9 N.Y.S.2d 486, 170 Misc. 92. 

34. Mont.—Swanberg v. National 
Surety Co., 283 P. 761, 86 Mont. 
340—Baker v. Hanson. 231 P. 902, 
903, 72 Mont. 22, citing Corpus 
Juris. 

Neb.—In re Halley’s Estate, 201 N. 

W. 909, 113 Neb. 73. 

24 C.J. p 1064 note 1. 

35. Mont.—Swanberg v. National 
Surety Co., 283 P. 761, 86 Mont. 
340. 

24 C J. p 1064 note 2. 

Special bond for sale under order of 
court see supra §§ 590, 591, 946. 

36. Ind.—Jaqua v. Reinhard, 190 N. 
E. 887, 99 Ind.App. 261. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 
475. 

24 C.J. p 1064 note 3. 

37. Ind.—Jaqua v. Reinhard, 190 N. 
E. 887, 99 Ind.App. 261. 

24 C.J. p 1064 note 4. j 


General bond after sale of realty 
An administrator is not forbidden 
to commingle funds derived from 
the sale of personal property and 
of real estate, so that after a sale 
of real estate the court can order 
the administrator to give a general 
bond to cover all the funds in his 
hands.—Fidelity & Deposit Co. of 
Maryland v. Hall, 128 N.E. 702, 74 
Ind.App. 115. 

38. Ga.—Hoyt v. Ware, US S.E. 
734, 156 Ga. 98. 

39. Ga.—Ellis v. Geer, 137 S.E. 290, 
36 Ga.App. 519. 

Down payment under contract for 
sale 

Administrator’s contract for sale of 
land, entered into without license 
from probate court, was void as 
against estate; therefore, adminis¬ 
trator's surety was not liable to es¬ 
tate for down payment received by 
administrator.—Webber v. Detroit Fi¬ 
delity & Surety Co., 248 N.W. 576, 263 
Mich. 144. 

40. Mass.—White v. Ditson, 4 N.E. 
606, 140 Mass. 351, 54 Am.R. 473. 

24 C.J. p 1064 note 5. 

41. Ill.—People v. Huffman, 55 N.E. 

981, 182 Ill. 390, reversing 78 Ill. 
App. 345. I 


Mass.—White v. Ditson, 4 N.E. 6Q6„ 
140 Mass. 351, 54 Am.R. 473. 

42. Mo.—Dix v. Morris, 66 Mo. 514, 
affirming 1 Mo.App. 93. 

Pa.—Wetherill v. Commonwealth, 1 
A. 185, 1 Pa.Cas. 22. 

24 C.J. p 1064 note 7. 

43. Ill.—People v. Huffman, 55 N.E. 
981, 182 Ill. 390, reversing 78 I1L 
App. 345. 

24 C.J. p 1065 note 8. 

44. Ky.—Clay v. Hart, 7 Dana 1. 

45. R.I.—Gould v. United Tract. Em¬ 
ployes’ Mut. Aid Assoc., 58 A. 624, 
26 R.I. 142. 

24 C.J. p 1066 note 31. 

Retention of property by principal 
in another capacity as discharging 
sureties see infra § 957. 

46. Tex.—Smith v. Belding, Civ.App., 
224 S.W. 562, reversed on other 
grounds, Com.App., 237 S.W. 246. 

47. Md.—State v. Talbott, 128 A. 
908, 912, 148 Md. 70, quoting Cor¬ 
pus Juris. 

N.C.—Harrison v. Ward, 14 N.C. 417. 

24 C.J. p 1066 note 32. 

48. Mass.—Thayer v. Finnegan, 134 
Mass. 62, 45 Am.R. 285. 

24 C.J. p 1067 note 41. 

49. Ill.—Bell v. People, 94 Ill. 230. 

24 C.J. p 1066 note 33. 
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the termination of the representative’s duties as ex¬ 
ecutor or administrator the property is transfer¬ 
red by operation of law into his hands as guardian 
and the sureties on the former bond are released 
from further liability,50 but, if the wards become 
of age and entitled to distribution before the 
amount for distribution is ascertained, the admin¬ 
istrator becomes indebted to them and not to him¬ 
self as guardian, and the sureties on the administra¬ 
tion bond are liable. 51 Where a guardian becomes 
the administrator of the estate of a deceased ward, 
the sureties on the administration bond become lia¬ 
ble for the proper administration of all assets then 
on hand which he formerly held as guardian. 52 

As surviving partner. Where a surviving part¬ 
ner is appointed executor or administrator of his 
deceased copartner, partnership funds coming into 
his hands are presumed to be in the capacity of 
surviving partner, for which the sureties on his 
bond as executor or administrator will not be lia¬ 
ble. 53 However, by becoming executor or adminis¬ 
trator he assumes the responsibility of collecting 
what is due by him to the estate as surviving part¬ 
ner, 54 and the sureties on his bond are liable for 


his failure to do so after such amount is ascer¬ 
tained, 55 or if he sells property of the estate for 
the payment of partnership debts while having part¬ 
nership funds in his possession. 56 After the part¬ 
nership affairs are wound up, the interest of dece¬ 
dent is in the hands of his personal representative 
as such, and the bond must answer for his subse¬ 
quent dealings therewith. 57 

As trustee. Where the same person is both ex¬ 
ecutor and trustee under a will, the sureties on his 
bond as executor are not liable for property re¬ 
ceived and held by him in the capacity of trustee, 58 
unless they are made so by express statute. 59 It 
has been held, however, that, where an executor, 
who is also named as trustee in the will, assumes 
the duties of trustee in the capacity of executor, 
his sureties cannot question the capacity in which 
he was acting, 60 and that, if the executor fails to 
qualify as trustee, and deals with the trust estate 
as executor, the sureties on his administration bond 
are responsible for his acts. 61 

§ 956. Functions and Acts Covered 

The functions and acts covered by an administration 


Statute as changing 1 liability 

Under statute concerning jurisdic¬ 
tion of probate court to make par¬ 
tial or Anal settlements or distribu¬ 
tions of estates of decedents when 
executor or administrator making 
settlement is also guardian of an heir 
or distributee of decedent, and pro¬ 
viding that, on final settlement, any 
decree to which ward may be entitled 
must be rendered against executor 
or administrator in name of special 
guardian, for use of ward, “and 
thereafter the executor or adminis¬ 
trator, in the capacity of guardian, 
shall be accountable for such decree,” 
.quoted language was not intended to 
change law fixing liability of person 
occupying dual relation and respec¬ 
tive liability of his two bonds as 
such but means that administrator 
shall be accountable on principles of 
law which fix his liability as guard¬ 
ian to account.—Lane v. Lane, 199 

So. 870, 240 Ala. 447. 

50. Md.—State v. Cheston, 61 Md. 
352. 

24 C.J. p 1066 note 34. 

51. S.C.—Burnside v. Robertson, 6 S. 
E. 843, 28 S.C. 683. 

52. Ala.—Baker v. Wood, 42 Ala. 
664. 

53. Ky.—Pearson v. Keedy, 6 B.Mon. 
128, 43 Am.D. 160. 

54. Me.—Knowlton v. Chick, 66 Me. 
228. 

Va.—Caskie v. Harrison, 76 Va. 86. 

55. Me.—Knowlton v. Chick, 66 Me. 
228. 

24 C.J. p 1067 note 44. 


56. Ky.—Boyle v. Boyle, 4 B.Mon. 

570. 

57. W.Va.—Hooper v. Hooper, 9 S.E. 

937, 32 W.Va. 526. 

58. Wis.—In re Thompson’s Will, 

248 N.W. 167, 212 Wis. 172. 

24 C.J. p 1066 note 37. 

Determination of liability as execu¬ 
tor 

(1) Where same person was execu¬ 
tor and trustee under will, liability 
of surety on bond as executor could 
be determined only by determining 
what part, if any, of estate came into 
principal's possession as trustee.—In 
re Thompson’s Will, 248 N.W. 167, 
212 Wis. 172. 

(2) Where the executor continued 
to file accounts after giving bond 
as trustee in manner in which he 
had previously filed them, rights of 
parties could not be determined, ex¬ 
cept on accounting, which found 
when breaches of trust occurred.— 
In re Thompson's Will, supra. 
Double liability 

Executor and his surety were not 
liable for breach of trust as execu¬ 
tor and also liable for same breach 
of trust on same transaction as trus¬ 
tee.—In re Thompson’s Will, supra. 
Nature and extent of liability 

(1) Where same person was execu¬ 
tor and common-law trustee, surety 
on trustee’s bond was primarily lia¬ 
ble for all funds that came into prin¬ 
cipal’s hands as trustee, although ex¬ 
ecutor’s bondsmen remained liable 
therefor to remaindermen under their 
bond.—Newcomb v. Ingram, 248 N. 
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W. 171, 211 Wis. 88, modifying 243 
N.W. 209, 211 Wis. 88, rehearing 

granted 245 N.W. 121. 

(2) The sureties on executor’s 
bond were not liable for contribution 
to surety on trustee’s bond, but sure¬ 
ty on trustee’s bond would be liable 
over to sureties on executor’s bond 
for funds misappropriated by princi¬ 
pal after he began to act as trustee 
in case sureties on executor’s bond 
made good any such misappropria¬ 
tions.—Newcomb v. Ingram, supra. 
Acts as trustee as affecting liabil¬ 
ity 

Where same person was executor 
and trustee under will, he could not, 
as trustee, as regards liability un¬ 
der executor’s bond, estop himself by 
acknowledging receipt of estate.—In 
re Thompson’s Will, 248 N.W. 167, 
212 Wis. 172. 

59. Tenn.—Porter v. Moores, 4 
Heisk. 16—Lester v. Vick, 2 Heisk. 
476. 

24 C.J. p 1067 note 38. 

60. Mo.—State ex rel. and to Use 
of Bremer v. Schulte, App. f 90 S.W. 
2d 1078, 1085, quoting Corpus Ju¬ 
ris. 

Or.—Bellinger v. Thompson, 37 P. 
’ 714, 40 P. 229, 26 Or. 320. 

61. Mo.—State ex rel. and to Use 
of Bremer v. Schulte, App., 90 S. 
W.2d 1078, 1085, quoting Corpus 
Juris. 

Ohio.—U. S. Fidelity & Guaranty Co. 
of Baltimore, Md. v. Wood, 172 N. 
E. 383, 35 Ohio App. 224. 

24 C.J. p 1067 note 40. 
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bond and for which the surety is liable embrace generally 
ail the duties which the representative is called on to 
discharge in the course of the administration, but the 
surety is not liable for a loss which occurs through no 
lack of diligence, default, or breach of duty by the 
representative, nor is he liable for acts which are not 
within the scope of the official powers and duties of the 
representative. 

The functions and acts covered by an administra¬ 
tion bond embrace generally all the duties which 
the executor or administrator is called on to dis¬ 


charge in the course of the administration, and the 
surety on the bond is liable for the loss occurring 
through any default or breach of duty by the rep¬ 
resentative,® 2 but the surety is not liable for a loss 
which occurs through no lack of diligence, default, 
or breach of duty by the representative. 63 The bond 
does not stand as security for acts which do not 
come within the scope of the official powers and 
duties of the executor or administrator, 64 breaches 


62. U.S.—American Surety Co. of 
New York v. Baker, C.C.A.Fla., 
112 F.2d 688—National Surety Cor¬ 
poration of New York v. Ellison, C. 
C.A.Minn., 88 F.2d 399—Edwards 
v. Lathan, D.C.La., 24 F.Supp. 138, 
reversed on other grounds, C.C.A., 
Latham v. Edwards, 121 F.2d 183. 

Ala.—Law v. Bush, 195 So. 885, 239 
Ala. 612—Moore v. Esslinger, 167 
So. 328, 232 Ala. 251—Boutwell v. 
Drinkard, 160 So. 349, 230 Ala. 212 
—Cowan v. Perkins, 107 So. 63, 214 
Ala. 155. 

Ariz.—Stapley v. Stapley, 242 P. 1005, 
29 Ariz. 487. 

Cal.—People v. Osgood, 285 P. 753, 
104 Cal.App. 133. 

Conn.—State v. Glen Falls Indemnity 
Co., 179 A. 823, 120 Conn. 178— 
Bowne v. Ide, 147 A. 4, 109 Conn. 
307, 66 A.L.R. 1036—State v. U. S. 
Fidelity & Guaranty Co., 135 A. 
44, 105 Conn. 230. 

Del.—State, for Use of Equitable 
Trust Co. v. U. S. Fidelity & Guar¬ 
anty Co., 173 A. 529, 6 W.W.Harr. 
242. 

Fla.—Sessions v. Willard, 172 So. 242, 
126 Fla. 848. 

Ga.—Ellis v. Geer, 137 S.E. 290, 36 
Ga.App. 519. 

III.—Austin v. City Bank of Milwau¬ 
kee, 5 N.E.2d 585, 288 Ill.App. 36. 

Iowa.—In re Durey’s Estate, 245 N. 
W. 236, 215 Iowa 257—In re Ken¬ 
drick’s Estate, 243 N.W. 168, 214 
Iowa 873. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land v. Barnes, 121 S.W.2d 915, 275 
Ky. 385—Turner v. Gambill, 121 
S.W.2d 705, 275 Ky. 330. 

Md.—State for Use of Suszko v. 
Swift, 183 A- 243, 170 Md. 104. 

Mich.—Wayne Probate Judge, for 
Use and Benefit of Voss v. Budnick, 
253 N.W. 270, 266 Mich. 209. 

Miss.—Hayes v. National Surety Co., 
153 So. 515, 169 Miss. 676—Hayes 
v. Holman, 144 So. 690, 165 Miss. 
494. 

Mo.—State ex rel. and to Use of Rud¬ 
der v. Haphe, 31 S.W.2d 788, 326 
Mo. 460, followed in State ex rel. 
and to Use of Rudder v. Guest, 31 
S.W.2d 791—Welch v. Diehl’s Es¬ 
tate, App., 278 S.W. 1057—State, to 
Use of Enyart v. Doud, 269 S.W. 
'923, 216 Mo.App. 480. 

Mont.—Swanberg *v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 


N.J.—Thayer-Martin v. Underhill, 171 
A. 687, 115 N.J Eq. 526. 

N.Y.—In re Auditore’s Will, 164 N. 
E. 242, 249 N.Y. 335, 62 A.L.R. 551, 
modifying In re Auditore's Adm’x, 
229 N.Y.S. 414, 223 App.Div. 654, 
and motion denied Parascandola v. 
National Surety Co., 166 N.E. 315, 
250 N.Y., 537, 62 A.L.R. 551—In re 
Ayvazian’s Estate, 275 N.Y.S. 123, 
15 3 Misc. 467—In re Liell’s Estate, 
265 N.Y.S. 730, 148 Misc. 279—In re 
Reppucci’s Estate, 261 N.Y.S. 213, 
145 Misc. 6 71—In re Slobodin-Edel- 
son’s Estate, 258 N.Y.S. 454, 144 
Misc. 2 73. 

Okl.—Campbell v. Campbell, 251 P- 
502, 120 Okl. 294—^Etna Casualty 
& Surety Co. v. Young, 231 P. 261, 
107 Okl. 151. 

Or.—Anderson v. Johnson, 45 P.2d 
• 168, 150 Or. 3S6. 

Pa.—Commonwealth, to Use of Car¬ 
man v. Toebe, 173 A. 169, 315 Pa. 
218. 

R. I.—Probate Court of City of Paw¬ 
tucket v. Gauvin, 137 A. 874, 48 R. 
I. 306. 

S. C.—Bourne v. Maryland Casualty 
Co., 192 S.E. 605, 185 S.C. 1, 118 A. 
L.R. 1. 

S.D.—Campbell v. Duncan, 242 N.W. 
916, 60 S.D. 38. 

Tenn.—State, for Use of Burrow v. 
Cothron, 113 S.W.2d 81, 21 Tenn. 
App. 519. 

Tex.—Bain v. Coats, Com.App., 228 S. 
W. 571, reversed on other grounds, 
Com.App., 244 S.W. 130—Moyers v. 
Carter, Civ.App., 61 S.W.2d 1027, 
error refused. 

Va .—^Stna Casualty & Surety Co. of 
Hartford, Conn. v. Landis, 180 S. 
E. 155, 164 Va. 270. 

Wis.—Shupe v. Jenks, 218 N.W. 375, 
195 Wis. 334. 

24 C.J. p 1067 notes 47, 48. 

Breach of bond and liability for spe¬ 
cific acts see infra §§ 961-965. 

Fraud 

The undertaking of a surety on an 
administratrix’ bond is to make good 
any breach of official duty of its 
principal, whether or not tainted with 
fraud.—Mills v. Baird, Tex.Civ.App., 
147 S.W.2d 312, error refused. 

Effect of power of attorney to collect 
assets 

The giving of a power of attorney 
by distributees authorizing adminis¬ 
trator to receive money or property 
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from estate could not modify or 
change statutory duties or obliga¬ 
tions of administrator or affect legal 
obligations or liabilities of surety, 
since, on his appointment, adminis¬ 
trator was invested with legal title to 
all personalty of deceased and status 
of administrate? and surety remained 
unchanged by power of attorney.—In 
re Humpfner's Estate, 3 N.Y.S.2d 143, 
166 Misc. 672. 

63. Ark.—Harper v. Betts, 8 S.W.2d 
464, 177 Ark. 977, 60 A.L.R. 484. 

Ga.—Howard v. Davis, 15 S.E. 2d 
865—Patterson v. Fidelity & De¬ 
posit Co., 181 S.E. 776, 181 Ga. 61, 
106 A.L.R. 425—Gormley v. Askew, 
170 S.E. 674, 177 Ga. 554, followed 
in Mobley v. Askew, 170 S.E. 894, 
47 Ga.App. 517, transferred, see 166 
S.E. 772, 176 Ga. 19—National Sure¬ 
ty Co. v. Wages, App., 173 S.E. 451, 
affirmed Wages v. National Surety 
Co., 179 S.E. 761, 180 Ga. 574. 
Ky.—Cawood v. Cawood’s Adm’x, 147 
S.W. 2d 88, 285 Ky. 201—Albert 

Neurath & Son v. Dugan's Adm’r, 
63 S.W.2d 769, 250 Ky. 601. 

Minn.—Minneapolis St. Ry. Co. v. 

* Rosenbloom, 293 N.W. 256, 208 

Minn. 187. 

Mo.—Mississippi Valley Trust Co. v. 

Taylor, App., 238 S.W. 558. 

N.Y.—Roseman v. Fidelity & Deposit 
Co. of Maryland, 277 N.Y.S. 471, 
154 Misc. 320. 

N.C.—Martin v. McPherson, 185 S.E. 
761, 210 N.C. 194—Stroud v. Stroud, 
175 S.E. 131, 206 N.C. 668. 

Va.—Collins v. Hartford Accident & 
Indemnity Co., 17 S.E.2d 413, 178 
Va. 501, 137 A.L.R. 1046. 

Appeal from adverse judgment 

An executor and surety on his offi¬ 
cial bond were not liable, either joint¬ 
ly or severally, for any detriment oc¬ 
casioned by an appeal taken by the 
executor in his representative capaci¬ 
ty from a judgment adverse to the 
estate.—Steele v. Maynard, Okl., 109 
P.2d 500, 132 A.L.R. 1277. 

64. Ga.— Watson v. Watson, 7 S.E. 2d 
614, ( 61 Ga.App. 825, transferred, 
see 5 S.E.2d 237, 189 Ga. 76—Na¬ 
tional Surety Co. v. Wages, App., 
173 S.E. -451, affirmed Wages v. Na¬ 
tional Surety Co., 179 S.E. 761, 
180 Ga. 574. 

S.C.-r-McKenzie v. Standard Accident 
Ins. Co., 16 S.E.2d 529, 198 S.C. 
109. 
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of merely personal duties or contracts, 65 acts done 
in the representative’s individual capacity, 66 or acts 
done with respect to the property of the estate in 
some other and distinct capacity, 67 unless the bond 
by its terms covers all the duties imposed by the 
will, in which event the sureties are liable for the 
exercise of testamentary trusts. 68 The bond does 
not ordinarily secure the payment of debts con¬ 
tracted by the executor or administrator in the 
settlement of the estate. 69 The surety on a bond 
of an administrator who succeeds another is not 
liable for the illegal acts of the predecessor in the 
absence of provisions to that effect in the bond. 70 

It has been held that, where the agent of a cred¬ 
itor of decedent takes out letters of administration 
pursuant to a power of attorney given him by his 
principal, the sureties on his bond are not liable to 
such creditor. 71 

Ancillary administration . A domiciliary execu¬ 
tor as such is not liable on his local bond for his 
conduct as ancillary executor abroad, 72 and like¬ 
wise the obligors on the bond of an ancillary ad¬ 
ministrator are not liable for his conduct as dom¬ 
iciliary administrator. 73 

Costs. The sureties ordinarily are not liable for 
the payment of costs awarded against the prin¬ 
cipal, 74 at least where the estate has had no assets 


by which the costs could be satisfied, 75 although it 
has been held that, where the bond is conditioned to 
obey all orders of the court touching the adminis¬ 
tration of the estate, and the court has jurisdiction 
to award costs either against the estate or against 
the representative, an order for the payment of 
costs is within the condition of the bond, 76 and 
that a bond to pay all debts and legacies of the 
testator, given by an executor who is sole legatee, 
must respond to costs awarded out of the estate 
to contestants of the will. 77 

Time of acts . Generally, a representative’s bond 
relates back to cover continuing breaches which 
have their inception before such bond was execut¬ 
ed, 78 but the surety is not liable for acts done pri¬ 
or to the execution of the bond where the bond by 
its terms contemplates only acts of the principal 
subsequent to its execution. 79 The surety has been 
held bound for the acts and conduct of the repre¬ 
sentative only from the date the bond is accepted 
and approved by the ordinary, and not from the 
date when it is tendered. 80 A statute which en¬ 
larges the powers of executors and administrators 
does not affect the liability of a surety for acts 
done by the representative before the statute took 
effect. 81 


Tex.—Greenwall v. Ligon, Com.App., 
14 S.W.2d 829, reversing Ligon v. 
Greenwall, Civ.App., 1 S.W.2d 325. 
24 C.J. p 1067 note 49. 

65. Ariz.—Stapley v. Stapley, 242 P. 
1005, 29 Ariz. 487. 

Mich.—Webber v. Detroit Fidelity & 
Surety Co., 248 N.W. 576, 263 

Mich. 144. 

Mo.—State ex rel. and to Use of Rud¬ 
der v. Haphe, 31 S.W.2d 788, 326 
Mo. 460, followed in State ex rel. 
and to Use of Rudder v. Guest, 31 
S.W.2d 791. 

Okl.—In re Coyne's Estate, 229 P. 

630, 103 Okl. 279. 

24 C.J. p 1068 notes 50, 51. 

66. Ariz.—Stapley v. Stapley, 242 P. 
1005, 29 Ariz. 487. 

Miss.—Fidelity & Deposit Co. v. 
Doughtry, 179 So. 846, 181 Miss. 
586. 

N.Y.—In re Flannery’s Estate, 9 N.Y. 
S.2d 486, 170 Misc. 92. 

67. Mont.—Swanberg v. National 
Surety Co., 283 P. 761, 86 Mont. 
340. 

Tenn.—Reynolds v. Chumbley, 135 S. 

W.2d 941, 175 Tenn. 496. 

Va.—Collins v. Hartford Accident & 
Indemnity Co., 17 S.E.2d 413, 178 
Va. 501, 137 A.L.R. 1046. 

24 C.J. p 1068 note 52. 

Administration bond as covering 


property held in different capacity 
see supra § 955. 

Acts under power of attorney 
Alaska.—Dybvik v. Behrends, 8 Alas¬ 
ka 544. 

Act as tenant in common with co¬ 
heirs or codevisees 
Miss.—Fidelity & Deposit Co. v. 
Doughtry, 179 So. 846, 181 Miss. 
586—Hayes v. National Surety Co., 
153 So. 515, 169 Miss. 676. 

As agent of heirs 

Fla.—Sessions v. Willard, 172 So. 242, 
126 Fla. 848. 

24 C.J. p 1068 note 52 [c]. 

68. Md.—State v. Wilmer, 3 A. 252, 
65 Md. 178. 

24 C.J. p 1068 note 53. 

69. W.Va.—Thompson v. Mann, 64 
S.E. 920, 65 W.Va. 64S, 131 Am.S. 
R. 987, 22 L.R.A.,N.S., 1094. 

24 C.J. p 1068 note 54. 

TO. Ark.—Meyer v. Fidelity & De¬ 
posit Co. of Maryland, 122 S.W.2d 
586, 197 Ark. 418. 

7L S.C.—Moodie v. Penman, 3 S.C. 
Eq. 482. 

72. Mass.—Lawton v. National Sure¬ 
ty Co., 143 N.E. 333, 248 Mass. 440. 

73. D.C.—Poole v. Garrett, 15 F.2d 
892, 56 App.D.C. 378. 

74. Cal,—Hewlett v. Beede, 83 P. 
1086, 2 Cal.App. 661, transfer de¬ 
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nied S3 P. 1089, 7 Cal.Unrep.Cas. 
246. 

Md.—Ferguson v. Cappeau, 6 Harr. & 
J. 394. 

75. Minn.—Minneapolis St. Ry. Co. 
v. Rosenbloom, 293 N.W. 256, 208 
Minn. 187. 

76. N.Y.—Beckett v. Place, 33 N.Y. 
S. 634, 12 Misc. 323—West v. Cros¬ 
by, 2 N.Y.City Ct. 305. 

77. Wis.—Cole’s Will, 9 N.W. 664, 
52 Wis. 591. 

78. U.S.—National Surety Corpora¬ 
tion of New York v. Ellison, C.C. 
A.Minn., 88 F.2d 399. 

N.H.—Century Indemnity Co. v. 
Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 

Liability for property received or 
converted before execution of bond 
see supra § 951. 

Relation back of new or additional 
bond see supra § 946. 

79. Ind.—State v. Hood, 7 Blackf. 
127. 

24 C.J. p 1062 note 75. 

80. Ga.—Arnold v. Maryland Casu¬ 
alty Co., 187 S.Et 129, 53 Ga.App. 
844. 

81. N.Y.—In re Flannery’s Estate, 9 
N.Y.S.2d 486, 170 Misc. 92. 



§ 957 

§ 957. Discharge of Sureties 

A surety on an administration bond remains liable 
until the termination of the administration, unless sooner 
discharged in some lawful manner. As a general rule, 
whatever operates to release the executor or adminis¬ 
trator from liability also releases his surety. 

A surety on an administration bond remains lia¬ 
ble until the termination of the administration, un¬ 
less he is sooner discharged from liability in some 
lawful manner. 82 Since the object of a bond is 
security to those who are interested in the proper 
settlement of the estate, their vested interest can¬ 
not be divested without their consent, except in the 
manner prescribed by law. 83 As a general rule 
whatever operates to release the executor or ad¬ 
ministrator from liability also releases the sure¬ 
ties, 84 but the rule is subject to exception in cases 
where the liability of the principal is extinguished 
by operation of law. 85 Whether the imposition of 
new or additional duties on a public administrator 
by a statute passed after the execution of his bond 


34 C.J.S. 

will release the sureties from their original liabil¬ 
ity will depend on whether the performance of his 
original duties is materially interfered with, but 
in any case the sureties have no liability with re¬ 
spect to the new duties imposed. 86 The fact that 
on the filing of his account the probate court dis¬ 
charged an administrator from all further liabil¬ 
ity on his bond as such administrator does not re¬ 
lease him or his surety from liability for wrong¬ 
fully or illegally distributing any part of the per¬ 
sonal estate. 87 

An alteration in the bond after its execution in¬ 
creasing the penal sum, made by the probate judge 
with the consent of the principal but without the 
knowledge of the sureties, releases the latter from 
liabMity thereon. 88 Immaterial alterations, how¬ 
ever, will not discharge a surety; 89 and where an 
insertion merely corrects a mistake, or makes the 
bond conform with itself and supplies nothing fur¬ 
ther than that which would be implied without 
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82. Fla.—Pitts v. Pitts, 162 So. 70S, 
711, 120 Fla. 363, citing Corpus Ju¬ 
ris. 

Mo.—State ex rel. and to Use of 
Bremer v. Schulte, App., 90 S.W.2d 
1078. 

Or.—In re Mannix’ Estate, 29 P.2d 
364, 367, 146 Or. 187, citing Corpus 
Juris. 

Tenn.—Hartford Accident & Indemni¬ 
ty Oo. v. White, 115 S.W.2d 249, 
22 Tenn.App. 1. 

Vt.—American Surety Co. v. Gaskill, 
82 A. 218, 85 Vt. 358. 

Wis.—Newcomb v. Ingram, 243 N.W. 
209, 211 Wis. 88, rehearing granted 
245 N.W. 121, modified on other 
grounds 248 N.W. 171, 211 Wis. 
88 . 

Particular matters held not to dis¬ 
charge surety 

(1) A judgment against the prin¬ 
cipal individually, and not as admin¬ 
istrator, if the judgment is amended 
afterward, unless the surety shows 
that the administrator had assets 
sufficient to pay at the time of the 
entry of the judgment.—Collier v. 
Leonard, 69 Ga. 311. 

(2) Alleged oral agreement of ad¬ 
ministrator not to withdraw trust 
funds without sureties countersign¬ 
ing checks.—Robertson v. Garrett, 158 
S.E. 618, 43 Ga.App. 314. 

(3) Orders for liquidation of cor¬ 
porate surety on temporary adminis¬ 
trator's bond and for liquidation of 
reinsurer of corporate surety’s liabil¬ 
ity on such bond.—In re Erlanger’s 
Estate, 275 N.Y.S. 594, 153 Misc. 573. 

(4) That foreclosure decree direct¬ 
ed that no deficiency judgment 
against mortgagor’s executor be en¬ 
tered, where bond was given to se- 


[ cure taxes on mortgaged property.— 
First Nat. Bank v. Standard Acci¬ 
dent Ins. Co., 29 7 P. 864, 38 Ariz. 
77. 

(5) That mortgagee purchasing 
property at foreclosure sale paid tax¬ 
es instead of marshal’s doing so 
where bond was given to secure pay¬ 
ment of taxes.—First Nat. Bank v. 
Standard Accident Ins. Co., supra. 

(6) That proceeding to compel ad¬ 
ministrator to account was not con¬ 
solidated with administrator’s pro¬ 
ceeding to settle his account.—In re 
Lichtman’s Estate, 265 N.Y.S. 415, 
148 Misc. 228. 

(7) That administrator was ap¬ 
pointed administrator with will an¬ 
nexed after nuncupative will was pro¬ 
bated without being required to turn 
over assets of estate to himself as 
administrator with will annexed, or 
to execute new bond.—Wollard v. 
Peterson, 56 P.2d 476, 143 Kan. 566. 

83. Iowa.—Bookhart v. Youn glove, 
218 N.W. 533, 207 Iowa 800. 

84. Md.—^Etna Casualty & Surety 
Co. v. State, 158 A. 45, 162 Md. 
49. 

S.C.—Dantzler v. National Surety Co., 
157 S.E. 802, 159 S.C. 463. 

24 C.J. p 1068 note 60. 

Distribution to guardian 

Where there is a minor heir hav¬ 
ing a guardian distinct from the per¬ 
son acting as administrator, it re¬ 
quires an order of the county court 
to segregate and appoint or dis¬ 
tribute to the use and benefit of such 
minor any part of the estate’s prop¬ 
erty and an actual transfer to the 
person of the guardian to discharge 
the liability and his bondsmen for the 
particular property so ordered.— * 
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Campbell v. Campbell, 251 P. 502, 120 
Okl. 294. 

Representative not released 

Although distributees signed re¬ 
ceipts for their interest in estate, ad¬ 
ministrator was not discharged, so as 
to relieve sureties from liability, 
where bank failed before checks is¬ 
sued to distributees were presented. 
—Coolidge v. Rueth, 245 N.W. 186, 
209 Wis. 158, 85 A.L.R. 433. 

85. Ala.—McBroom v. Governor, 6 
Port. 32. 

Ill.—People v. White, 11 Ill. 341. 

86. Mo.—State v. Cheaney, 52 Mo. 
App. 258. 

87. Ohio.—Harbeson v. Mellinger, 35 
Ohio Cir.Ct. 195, 18 Ohio Cir.Ct.,N. 
S., 504, 2 Ohio App. 75. 

88. Mass.—Howe v. Peabody, 2 Gray 
556. 

89. Special character of administra¬ 
trix 

Since the recital of the special char¬ 
acter of administratrix with the will 
annexed is not essential to the va¬ 
lidity of the bond, an insertion of 
words indicating such special char¬ 
acter in the condition of the bond is 
an immaterial alteration which does 
not avoid the instrument so as to dis¬ 
charge the sureties, nor are the sure¬ 
ties discharged by such alteration 
when it is made by a clerk in the of¬ 
fice of the surrogate, a stranger to 
the persons claiming under the in¬ 
strument.—Casoni v. Jerome, 58 N.Y. 
315. 

Necessity of recital in bond of an ad¬ 
ministratrix with the will annexed 
of special character of the adminis¬ 
tratrix see Executors and Adminis¬ 
trators § 1033, 
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it, the alteration is not material so as to discharge 
the surety. 90 

The sureties are released by any conduct on the 
part of the persons interested in the estate or 
agreements between such persons and the repre¬ 
sentative by which the sureties' liability would be 
altered and increased. 91 The beneficiaries may re¬ 
lease a surety from further liability on his bond, 92 
but in order for such a release to be upheld it 
must be shown to be fair and reasonable, because 
the surety stands in the same fiduciary relation to 
the beneficiaries as the principal does. 92 Accord¬ 
ingly, a formal release of a surety by one of the 
persons beneficially interested in the estate does not 
relieve such surety of his obligation to such person 
where it is shown to have been obtained by fraud 
and undue influence. 94 A release by one beneficial¬ 
ly interested in the estate of the liability of the 
administrator for personal assets not accounted for 
also operates as a discharge of his surety. 95 

The acquiescence of a distributee in a wrong¬ 
ful application of trust funds by an administrator 
releases the administrator and his sureties from lia¬ 
bility to such beneficiary ; 96 and where the person 
injured by the default of the representative has 
the means of satisfying the claim in his hands, and 
voluntarily surrenders it, he thereby discharges the 
sureties to the extent of such means. 97 


Laches in proceedings against the principal may 
also release the sureties; 98 but where a manda¬ 
tory duty is imposed by statute on the personal 
representative to account and distribute the estate 
within a certain time, the failure of those inter¬ 
ested in the estate to cite the representative not 
completing administration within the statutory 
time does not relieve his surety from the risk cre¬ 
ated by such default. 99 Mere failure to file a claim 
against the estate of a deceased administrator for 
conversion of trust funds has been held not to re¬ 
lease the surety on his bond. 1 A surety on an ad¬ 
ministrator's additional bond is not relieved from 
liability because of failure on the part of the bene¬ 
ficiaries promptly to notify him of their belief of 
the administrator’s misconduct, 2 nor will failure of 
the next of kin to ascertain that an estate was be¬ 
ing misappropriated by the first administrator de¬ 
feat a suit on his bond by a second administrator; 3 
neither is the surety on an executor's bond dis¬ 
charged so far as a legatee is concerned by a suit 
brought against the legatee by a creditor, the ap¬ 
pointment of a receiver, and an order directing 
the executor to pay the amount of the legacy to the 
receiver, where only a small portion of the legacy 
was paid and the receiver discharged. 4 

An estoppel in pais does not arise in favor of the 
sureties on an administrator’s bond when it* ap- 


90. Statement of amount 

Where a bond, intended to be for 
the sum of one hundred and fifty 
thousand dollars, is by mistake writ¬ 
ten one hundred and fifty dollars, if 
the sureties sign the bond with the 
knowledge and understanding that 
it is to be for the larger amount, the 
addition on the face of the bond of 
the word “thousand” by the principal 
and payee is not an alteration, since 
a mere reduction to Writing of what 
is in fact the agreement of both 
principal and surety is not a change 
of the contract.—Jackson v. Johnson, 
67 Ga. 167. 

91. Mo.—West v. Brison, 13 S.W. 95, 

99 Mo. 684. 

24 C.J. p 1072 note 24. 

Increase of representative’s liabil¬ 
ity 

Although an executor may increase 
his personal liability to the parties 
interested in the estate, he cannot 
increase his liability as executor 
since that is fixed by law. Conse¬ 
quently, an increase by the execu¬ 
tor of his personal liability does not 
discharge a surety on his bond, as his 
liability as executor, for which the 
surety is bound, is not thereby in¬ 
creased.—Newcomb v. Ingram, 243 
N.W. 209, 211 Wis. 88, rehearing 

granted 245 N.W. 121, modified on 


other grounds 248 N.W. 171, 211 Wis. 

88 . 

92 . Agreement held not release of 
surety 

N.Y.—In re Flannery’s Estate, 9 N.Y. 

S.2d 486, 170 Misc. 92. 

Release by successor representative 
The execution of release by ad¬ 
ministrator de bonis non to surety 
on bond of administrator at time of 
payment by surety on account of ad¬ 
ministrator’s liability to the estate 
was binding on decedent’s children, 
where there was no showing that re¬ 
lease was obtained through fraud 
or mistake.—People ex rel. De Cola 
v. U. S. Fidelity & Guaranty Co., 29 
N.E.2d 289, 306 Ill.App. 518. 

93. Ala.—Baines v. Barnes, 64 Ala. 
375. 

Consideration 

(1) Payment by administrator de 
bonis non for purpose of turning 
over to intestate’s heirs the money 
that had come into his hands as such, 
which at death of the administrator 
was on deposit to credit of the ad¬ 
ministrator as such, is no considera¬ 
tion for any attempted release of the 
administrator de bonis and another 
as sureties on the administrator’s 
bond.—Smith v, Bel ding, Tex. Civ. 
App., 224 S.W. 562, reversed on other 
grounds, Com.App., 237 S.W. 246. 
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(2) Executrix held entitled to pay¬ 
ment of percentage of claim which 
surety promised to pay if she would 
release claim.—Kelsey v. Hutchinson, 
245 P. 1077, 118 Or. 325. 

94. U.S.—Riggs v. Gillespie, W.Va., 
241 F. 311, 154 C.C.A. 171, reversing, 
D.C., Gillespie v. Smith, 229 F. 760, 
and certiorari denied 37 S.Ct. 744, 
244 U.S. 658, 61 L.Ed. 1375. 

95. S.C.—Dantzler v. National Sure¬ 
ty Co., 157 S.E. 802, 159 S.C. 463. 

96. Ohio.—In re Koehnken, 27 Ohio 
Cir.Ct. 840. 

97. Ill.—Eddy v. People, 58 N.E. 397, 
187 Ill. 304, reversing 88 Ill.App. 
265. 

98. Ga.—Collier v. Leonard, 69 Ga. 
311. 

24 C.J. p 1073 note 27. 

99. Wis.—Coolidge v. Rueth, 245 N. 
W. 186, 209 Wis. 458, 85 A.L.R. 433. 

1- Ariz.—Latham v. McClenny, 285 
P. 684, 36 Ariz. 337. 

2. Cal.—Elizalde v. Murphy, 126 P. 
978, 163 Cal. 681. 

3. Mass.—Allen v. Puritan Trust 
Co., 97 N.E. 916, 211 Mass. 409, L. 
R.A.1915C 518. 

4. Ill.—U. S. Fidelity & Guaranty Co. 
v. People, 159 Ill.App. 35. 

24 C.J. p 1073 note 30. 
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pears that the heirs at law, after citing him to ac¬ 
count for the proceeds of land sold by him at pub¬ 
lic sale, recovered the land in an action of eject¬ 
ment brought against the purchaser at the sale, but 
subsequently lost possession thereof when it was 
subjected to the demands of a mortgage creditor of 
such purchaser, as against whom they were estop¬ 
ped from attacking the validity of the administra¬ 
tor’s sale, because of their prior election to claim 
the proceeds of the land. 5 A contention that a 
transaction whereby the devisees and the executor 
bank executed a stipulation of settlement which 
was approved by the court, and under which the 
bank agreed to distribute money of the estate in 
its hands in monthly payments, resulted in a rat¬ 
ification of the bank’s prior maladministration of 
the estate and that, having accepted the benefits of 
the transaction, the devisees are,estopped to assert 
claim against the surety on the bond executed by 
the bank as executor, is without merit where the 
bank did not perform its obligations under the stip¬ 
ulation, and where it was in default thereunder 
when the bond was filed. 6 

Death of principal or surety. The death of an 
executor or administrator does not discharge his 
sureties from liability for his acts or defaults con¬ 
cerning the estate in his lifetime; 7 and it has been 
held that their liability extends even to the acts 
or defaults of the personal representative of the 
deceased executor or administrator with regard to 
the original estate, 8 although this has been denied. 9 
The liability of a surety is not discharged by his 
own death but extends to defaults of the principal 
subsequently committed. 10 

Where corepresentatives have given a joint bond, 
the death of one of them does not release the sure¬ 
ties, but they remain responsible for the proper 
performance by the surviving representative of his 
duties in the administration of the estate. 11 

Expiration of term of office or time limited for 
administration. Where the time for completing 


administration is expressly limited by statute, the 
sureties are released from liability at the expira¬ 
tion of such period, 12 although if an executor sells 
property for notes not maturing until after the ex¬ 
piration of his appointment and fails to account for 
them his sureties will be liable. 13 

Where special or temporary administration is 
granted, sureties on the administration bond are 
released when the reason of the grant ceases to 
exist. 14 

If a bond is conditioned to administer the estate 
according to the will, a further condition in the 
bond that it shall be administered within a certain 
time will not be construed as a release from liabil¬ 
ity as to acts which it appears from the face of the 
will cannot be so performed. 15 

The authority of a public administrator as to un¬ 
finished business in his official custody continues 
after the expiration of his term of office and the 
sureties on his bond remain liable. 16 

Giving special obligation for payment of dis¬ 
tributive share. Where an executor or administra¬ 
tor under an agreement with a distributee gives 
the latter a special bond 17 or note 18 for the pay¬ 
ment of his distributive share, the sureties on the 
original bond are discharged as to this amount. 
If the legatee accepting the note is an infant, how¬ 
ever, it has been held that the executor’s sureties 
are not released unless the legatee ratifies his act 
after reaching majority. 19 

Release of cosurety. As a general rule, the re¬ 
lease of, or compounding with, one surety on a 
personal representative’s bond discharges a cosure¬ 
ty. 20 Under a statute declaring that a release of 
one joint debtor does not extinguish the obligation 
of any of the others, an order releasing a surety 
on an administrator’s bond, on application of the 
heirs at law, does not release a cosurety, although 
the statute authorizes the release of a surety only 
on his own application. 21 It has been held that a 


5. Ga.—Worthy v. Battle, 54 S.E. 
667, 125 Ga. 415. 

6. Iowa.—In re Tabasinsky’s Estate, 
293 N.W. 578, 228 Iowa 1102. 

7. N.D.—Sjoli v. Hogenson, 122 1ST. 
W. 1008, 19 N.D. 82. 

24 C.J. p 1069 note 78. 

8. Me.—Cook v. Titcomb, 97 A. 133, 
115 Me. 38. 

24 C.J. p 1069 note 79. 

9. Ark.—State v. Rottaken, 34 Ark. 
144. 

Va.—Jones v. Hobson, 2 Band. 483, 
23 Va. 483. 


10. Wyo.—Snyder v. State, 40 F. 
441, 5 Wyo. 318, 63 Am.S.R. 60. 

24 C.J. p 1070 note 81. 

11. Ala.—Stephens v. Taylor, 62 Ala. 
269. 

12. La.—Brown v. Gunning 1 , 19 La. 
462. 

24 C.J. p 1070 note 1. 

13. La.—Verret v. Belanger, 6 La. 
Ann. 109. 

14. Md.—State v. Craddock, 7 Harr. 
& J. 40. 

24 C.J. p 1070 note 3. 

15. Conn.—Holbrook v. Bentley, 32 
Conn. 502. 


16. Cal.—In re Aveline, 53 Cal. 259. 

17. Pa.—Commonwealth v. Shryock, 
15 Serg. & R. 69. 

S.C.—Beckham v. Pride, 27 S.C.L. 78. 

18. Tenn.—Hubbard v. Ewing, 4 
Baxt. 404. 

24 C.J. p 1071 note 16. 

19. Mich.—Durfee v. Abbott, 28 N. 
W. 521, 61 Mich. 471. 

20. Ga.—Hunter v. Burson, 147 S.E. 
53, 168 Ga. 59. 

Writing held not release or com¬ 
pounding with cosurety.—Hunter v. 
Burson, supra. 

21. Cal.—Elizalde v. Murphy, 79 P- 
866, 146 Cal. 168. 
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release by one of the beneficiaries of one of the 
joint and several securities on the bond of the ex¬ 
ecutor releases the other sureties only to the ex¬ 
tent to which the released surety would have been 
liable on the ultimate ascertainment of the sum 
to be paid by the solvent and responsible sureties 
to the beneficiary. 22 

Retention of property by principal in another ca¬ 
pacity . As previously stated in §§ 955, 956, the 
bond of an executor or administrator does not cov¬ 
er property held or acts done by him in some oth¬ 
er and distinct capacity. It follows that, where 
property of the estate is transferred to, and re¬ 
tained by, the representative in another capacity, 
the sureties on the administration bond are released 
from further liability with respect thereto. 23 They 
will not be released, however, unless a transfer has 
been made and a new liability incurred. 24 It is in 
some cases difficult to say when the transfer of 
possession from one capacity to another takes 
place; 25 but it is well settled that, where property 
has been received in one capacity, the change, in 
order to shift the responsibility of the sureties, 
must be evidenced by some overt act or express 


election to hold the property in the other capacity. 26 
A transfer by operation of law may be presumed 
on the termination of the duties of the executor 
or administrator as such; 27 but the presumption 
is subject to rebuttal. 28 

Revocation of letters; resignation or removal of 
principal . Where the letters of an executor or ad¬ 
ministrator are revoked or he is removed or resigns, 
the sureties are ordinarily released from liability as 
to the subsequent administration, 29 but they remain 
liable for all previous acts or defaults of the prin¬ 
cipal. 30 

Final settlement of a representative’s account, 
on his resignation, ends all liability on the bond, 31 
but a settlement made by the representative at the 
time of his resignation, which does not close the 
business of the estate in his hands, is not a final 
settlement which will have this result. 32 

If the representative is removed pending the set¬ 
tlement of his accounts, the probate court may still 
proceed with the settlement and hold his sureties 
liable for his failure to pay a decree thereafter en¬ 
tered. 33 


22. U.S.—Gillespie v. Smith, D.C.W. 
Va., 229 F. 760, reversed on oth¬ 
er grounds 241 F. 311, 154 C.C.A. 
191, certiorari denied 37 S.Ct. 744, 
244 U.S. 658, 61 L.Ed. 1375. 

Alteration 

(1) Indorsement on release of a 
cosurety of words, “Witness to signa¬ 
ture, John M. Smith,” held surplus¬ 
age, no witness being required and 
not such an alteration as to render 
it void.—Gillespie v. Smith, supra. 

(2) Insertion of date of release of 
a cosurety on an executor’s bond aft¬ 
er its execution held not such an al¬ 
teration or addition as rendered the 
release void.—Gillespie v. Smith, su¬ 
pra. 

23. Or.—In re Kincaid’s Guardian¬ 
ship, 6 P.2d 212, 215, 138 Or. 554, 
quoting Corpus Juris. 

24 C.J. p 1071 note 18. 

Order necessary 

(1) Where the same person acts 
as administrator of the estate and 
guardian of a minor heir, it has been 
held to require an order of the coun¬ 
ty court to segregate and appoint or 
distribute to the use and benefit of 
the minor any part of the estate’s 
property to discharge the liability 
of the administrator and his bonds¬ 
men.—Campbell v. Campbell, 251 P. 
502, 120 Okl. 294. 

(2) It has also been held, how¬ 
ever, that an order of court is not 
indispensable to transfer the funds 
from one capacity to the other, but 
it is sufficient if the representative 
manifests an intention to treat the 


funds as transferred.—Bell v. People, 
94 Ill. 230. 

Release 

Widow executing releases for 
amounts of checks for her shares of 
husband’s estate could not recover 
such amounts from surety on admin¬ 
istrators’ bond, although one adminis¬ 
trator deposited checks, indorsed by 
her, in his account.—^Etna Casualty 
& Surety Co. v. State, 158 A. 45, 162 
Md. 49. 

24. Or.—In re Kincaid's Guardian¬ 
ship, 6 P.2d 212, 215, 138 Or. 554, 
quoting Corpus Juris. 

Wis.—In re Thompson’s Will, 248 
N.W. 167, 212 Wis. 172. 

24 C.J. p 1071 note 19. 

Formal transfer unnecessary 
Okl.—Campbell v. Campbell, 251 P. 

502, 120 Okl. 294. 

24 C.J. p 1071 note 19 [a]. 

25. R.I.—Scituate Probate Ct. v. An- 
gell, 14 R.I. 495. 

26. Va.—Rixey v. Commonwealth, 99 
S.E. 573, 125 Va. 337. 

24 C.J. p 1072 note 21. 

Depository 

Where devisees and executor 'bank 
executed stipulation of settlement 
under which bank agreed to distrib¬ 
ute money in its hands in monthly 
payments, court order under which 
bank would be discharged as executor 
on performance of terms of stipula¬ 
tion was insufficient to change status 
of the bank from that of “executor” 
to that of “depository”, so as to re¬ 
lieve the surety on executor’s bond 
filed by bank from liability for sub¬ 
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sequent default on part of bank.— 
In re Tabasinsky’s Estate, 293 N.W. 
578, 228 Iowa 1102. 

Bond as trustee 

(1) Where executor filed bond as 
executor, and property was assigned 
to him as trustee by order, liability 
as executor continued until he gave 
bond as trustee and was discharged 
as executor.—In re Thompson’s Will, 
248 N.W. 167, 212 Wis. 172. 

(2) Filing of bond as trustee and 
charging himself with the trust fund 
as trustee perfects his character as 
trustee relieving surety on his ad¬ 
ministration bond from liability for 
any subsequent default of duty.— 
Kemp v. Brock’s Estate, 119 A. 396, 
96 Vt. 347. 

27. Pa.—Commonwealth v. Messin- 
ger, 85 A. 26, 237 Pa. 1. 

24 C.J. p 1072 note 22. 

28. Vt.—Story v. Hall, 83 A. 653, 

86 Vt. 31, 40 L.R.A..N.S., 1136, 

Ann.Cas.l915B 1187. 

24 C.J. p 1072 note 23. 

29. Mo.—Holland, v. Reburn, App., 52 
S.W.2d 219. 

24 C.J. p 1070 note 85. 

30. Conn.—Foster v. Thomas, 21 
Conn. 285. 

24 C.J. p 1070 note 86. 

31. N.C.—Tulburt v. Hollar, 9 S.E. 
430, 102 N.C. 406. 

32. Ind.—Lang v. State, 67 Ind. 577 
—Parsons v. Milford, 67 Ind. 489. 

33. Ill.—Nevitt v. Woodburn, 43 N. 
E. 385, 160 Ill. 203, 52 Am.S.R. 
316. 
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Where an administrator who has resigned or 
been removed fails to pay over to his successor the 
funds of the estate in his hands, his bond is liable 
at the suit of the successor, 34 but not at the suit of 
a creditor. 35 

Where an order dismissing an administrator is 
rescinded and the administrator reinstated, the sure¬ 
ties continue bound. 36 

Where the letters of one coexecutor or coadmin¬ 
istrator are revoked, or one resigns and the sole ad¬ 
ministration devolves on the other, the sureties on 
the joint bond continue liable for the subsequent 
acts of the other; 37 but where one coadministrator 
resigns and accounts to the other and is discharged 
and the other is reappointed under a new bond the 
sureties on the joint bond are discharged. 38 

Where a public administrator, although he re¬ 
signs his office, continues the representative of 
estates committed to his hands before his resigna¬ 
tion, the sureties on his bond remain liable for the 


discharge of his duties as to such estates. 39 

The sureties of an administrator, who have been 
released by the resignation or removal of their 
principal, do not again become liable where he is 
reappointed and gives a new and different bond, 49 
although it has been held that under such circum¬ 
stances, if a balance is ascertained against the rep¬ 
resentative on the first administration, distributees 
may at their election receive against the sureties 
on either the first or second bond. 41 

§ 958. - Settlement and Discharge of 

Principal 

The final settlement of the accounts of the personal 
representative and his discharge ordinarily discharge the 
surety on his bond. 

The final settlement of the accounts of an ex¬ 
ecutor or administrator and his discharge ordinarily 
terminate the liability on the bond; 42 it has the 
force and effect of a judgment, and precludes any 
action on the bond unless impeached and set aside 


34. Mo.—State v. Heinrichs, 82 Mo. 
542. 

35. Mo.—State v. Heinrichs, supra. 

36. Ga.—Collier v. Cross, 20 Ga. 1. 

37. Ill.—Davenport v. Reynolds, 6 
Ill.App. 532. 

Mo.—State v. Rucker, 59 Mo. 17. 

38. U.S.—•Veach v. Rice, Ga., 9 S. 
Ct. 730, 131 U.S. 293, 33 L.Ed. 163. 

38. Ky.—Olsen v. Rich, 79 Ky. 244. 

40. Ala.—Steele v. Graves, 68 Ala. 
17. 

S.C.—Enicks v. Powell, 21 S.C.Eq. 
196. 

41. Ala.—Modawell v. Hudson, 80 
Ala. 265. 

42. Kan.—Oberst v. Mooney, 10 P. 
2d 846, 848, 135 Kan. 433, quoting 
Corpus Juris. 

Ky.—Albert Neurath & Sons v. Du¬ 
gan's Adm’r, 63 S.W.2d 769, 770, 
250 Ky. 601, quoting Corpus Juris. 
S.C.—Dantzler v. National Surety Co., 
157 S.E. 802, 805, 159 S.C. 463, quot¬ 
ing Corpus Juris. 

Wis.—Brennan v. Moon, 247 N.W. 
837, 211 Wis. 304—Cook v. Ringer, 
244 N.W. 615, 617, 209 Wis. 224, 
citing Corpus Juris. 

24 C.J. p 1069 note 67. 

Discharge result of error 

(1) Where discharge of adminis¬ 
tratrix results from error, as distin¬ 
guished from fraud, final settlement 
discharges sureties.—Clark v. Sloan, 
254 N.W. 653, 215 Wis. 423. 

(2) Performance by administrator, 
who testified that he was sole heir of 
his deceased son, under erroneous 
decree awarding him proceeds of fed¬ 
eral war risk insurance certificate 


and entered by county judge who 
knew of children of son's deceased 
mother, terminated sureties' liability 
on administrator’s bond.—Cook v. 
Ringer, 244 N.W. 615, 209 Wis. 224. 
Distribution without court order 
Distribution by administrator with¬ 
out court order after allowance of 
account discharges administrator and 
sureties from liability.—Probate 
Court of City of Pawtucket v. Gau- 
vin, 137 A. 874, 48 R.I. 306. 

Mere investment of funds and 
nothing more cannot be treated as 
complete administration while the 
possession or control of such invest¬ 
ments remains in the hands of the 
executor or administrator cum tes- 
tamento annexo by whom they were 
made, or to whose hands they had 
been passed from an antecedent exec¬ 
utor.—Sharp v. State, 109 A. 454, 135 
Md. 551. 

Procuring assignment 

Where, after an administratrix had 
filed her account, she obtained from 
the heir an assignment of certain 
stocks belonging to the estate to 
which the heir was entitled, such 
transaction could not be considered 
as amounting to a delivery of the 
stocks to the heir by the administra¬ 
trix and a transfer of them to her 
after settlement of the estate so as 
to constitute a defense to an action 
on a probate bond.—State v. Cul- 
hane, 63 A. 636, 78 Conn. 622. 

Xn Massachusetts 

(1) Under Gen.L. (Ter.Ed.) c 197 
§ 5 if it appears, on the settlement 
of the account of an executor or ad¬ 
ministrator in the probate court, that 
the whole estate has been exhausted 
in paying preferred creditors, such 
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settlement is a bar to an action 
brought against him by a creditor 
who is not entitled to such pref¬ 
erence, although the estate has not 
been represented insolvent. On pe¬ 
tition to enforce the bond of a rep¬ 
resentative and his sureties for 
wrongful refusal to pay a judgment 
against the estate, to avail of the 
statutory defense it must be shown 
that at the time of trial the es¬ 
tate has been settled and the ac¬ 
count finally allowed. Mere filing of 
an account is not a bar to such a 
proceeding. The burden rests on the 
representative of presenting his ac¬ 
count for allowance at the risk of 
losing the benefit of the statutory 
defense, and the probate judge is not 
required to act sua sponte on an 
account, even if known by him to be 
on file.—Odde v. Field, 8 N.E.2d 14, 
297 Mass. 167. 

(2) Even though a petition to en¬ 
force the obligations of the bond 
is before the judge for decision, a 
final allowance of the account before 
decision on such petition can be 
availed of as a defense, and the pro¬ 
bate judge in his discretion may con¬ 
tinue the case on the petition until 
the question of the allowance of the 
account is settled.—Odde v. Field, su¬ 
pra. 

(3) In the absence of a request for 
such a continuance it hes been held 
not to be an abuse of discretion to 
proceed to a decision on the petition 
rather than to continue the case 
pending adjudication of the account, 
nor is it an improper exercise of dis¬ 
cretion to refuse to revoke a decree 
on the petition in order that such a 
continuance may be had.—Odde v. 
Field, supra. 
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in an appropriate proceeding. 43 An action on the 
bond is not, however, barred by a settlement and 
discharge which were procured by fraud; 44 and 
it has been held that the fact that an account pur¬ 
porting to be a final account has been settled in the 
probate court is no bar to an action on the bond 
for assets converted by the executor to his own use 
and not accounted for. 45 A surety has been held 
not to be released by an improper distribution even 
though it was made under the apparent compulsion 
of a void order. 46 Likewise, where the statutes 
impose a direct duty on the personal representative 
to pay inheritance taxes, the surety on the rep¬ 
resentative’s bond is liable for such taxes which 
the representative did not pay, notwithstanding the 
probate court had entered a final decree for dis¬ 
tribution on the representative’s wrongful report 
to the court that all obligations had been paid and 
that the estate was ready for distribution. 47 Where 
one of two administrators resigns, and the other 
is appointed sole administrator and gives a new 
bond, the sureties on the former bond which had 
been given jointly by both administrators are re¬ 
leased. 48 

Where an administrator makes a settlement of his 
account while a suit by a creditor is pending against 
him, the debt in suit not being taken into account, 
such premature settlement and discharge will not 
relieve the sureties from liability on the bond. 49 


A conditional discharge of the representative on 
the final accounting does not release the sureties 
from liability until there has been a compliance 
with the conditions. 50 

Where a representative is directed to retain cer¬ 
tain funds to be paid over at a future date and he 
retains them in his representative capacity, the 
sureties are not discharged from their liability until 
the amount is finally paid over as directed. 51 

An allowance of a certain sum “retained to pay 
legacies,” in the first account of an administrator 
is not an absolute credit or discharge of the lega¬ 
cies, but an admission of funds for their payment, 
and an allowance in his second account “for sun¬ 
dry payments made, as stated in the last account,” 
although with the consent of the legatees, does 
not discharge the obligation of the administrator’s 
bond to pay the legacies according to the will. 52 

§ 959 . - Giving New Bond 

A new or additional bond, In the absence of a stat¬ 
ute to the contrary, is merely cumulative, and as a gen¬ 
eral rule does not release the surety on the original bond. 

Whether the giving of a new bond will operate 
to discharge the sureties on a former bond is gov¬ 
erned in some cases by the purpose of the new 
bond, 53 and in others by express statutory provi¬ 
sions. 54 Under some statutes, at least in some 
instances, the sureties on the former bond are dis- 


43. Ky.—Albert Neurath & Sons v. 
Dugan’s Adm’r, 63 S.W.2d 769, 
770, 250 Ky. 601, quoting Corpus 
Juris. 

N.Y.—In re Hone’s Estate, 295 N.Y.S. 
232, 250 App.Div. 635, affirming 

286 N.Y.S. 394, 158 Misc. 183. 

24 C.J. p 1069 note 69. 

Parties 

Failure to join surety on adminis¬ 
trator’s bond as party to proceeding 
to vacate decree settling 'accounts 
of administrator was mere technical 
omission in procedure which did not 
relieve surety from liability on re¬ 
opening of decree and resettling of 
accounts, where application was made 
to join surety as party to accounting 
proceeding before final determination 
on account had been made, especial- | 
ly where surety had notice of other j 
applications attacking decree before 
administrator filed new account.—In 
re Humpfner's Estate, 3 N.Y.S.2d 143, 
166 Misc. 672. 

44. Mont.—Baker v. Hanson, 231 P. 
902, 905, 72 Mont. 22, citing Corpus 
Juris. 

R.I.—Hogan v. Cooney, 155 A. 240, 51 
R.I. 395. 

24 C.J. p 1069 note 70. 

Distribution under decree on final 
settlement does not absolve surety 
on representative’s bond from liabili¬ 


ty where the decree was set aside be¬ 
cause of the representative's fraud. 
—Fidelity & Deposit Co. of Maryland 
v. Hendrix, 112 So. 117, 215 Ala. 555. 

45. Ohio.—Mighton v. Dawson, 38 
Ohio St. 650. 

46. Tex.—Smith v. Paschal, Com. 
App., 1 S.W.2d 1086, reversing in 
part and affirming in part Paschal 
v. Hobby, Civ.App., 296 S.W. 336. 
Rehearing denied Smith v. Paschal, 
Com.App., 5 S.W.2d 135. 

47. State not party 

The state, without a specific ap¬ 
pearance, is not a party to the es¬ 
tate proceedings so as to be bound 
by a decree distributing the estate, 
and to permit surety to escape liabil¬ 
ity.—State ex rel. Pemberton v. 
United Pac. Casualty Ins. Co., 62 P. 
2d 729, 188 Wash. 304. 

48. U.S.—Veach v. Rice, Ga., 9 S. 
Ct. 730, 131 U.S. 293, 33 L.Ed. 
163. 

49. Ala.—Dean v. Port is, 11 Ala. 
104. 

50. U.S.—Cosgrove v. U. S., 33 Ct.Cl. 
167. 

Ill.—U. S. Fidelity & Guaranty Co. 

v. People, 159 Ill.App. 35. 

24 C.J. P 1069 note 74. 

51. Mo.—State ex rel. and to Use 
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of Bremer v. Schulte, App., 90 S. 
W.2d 1078, 1085, citing Corpus Ju¬ 
ris. 

24 C.J. p 1069 note 75. 

Not distribution 

Transaction, whereby devisees and 
executor bank executed stipulation 
of settlement which was approved by 
the court, and under which bank 
agreed to distribute estate's money 
in bank’s hands in monthly payments, 
and bank was to be discharged as 
executor on division and complete 
distribution and final payment of 
funds and all property composing the 
estate, did not constitute equivalent 
of a distribution of the assets of the 
estate and an accounting therefor by 
the bank so as to release the bank 
and the surety on executor’s bond 
filed by bank.—In re Tabasinsky's Es¬ 
tate, 293 N.W. 578, 228 Iowa 1102. 

52. Mass.—Fay v. Taylor, 2 Gray 
154. 

53. U.S.—Veach v. Rice, Ga., 9 S.Ct. 
730, 131 U.S. 293, 33 L.Ed. 163. 

Va.—Atkinson v. Christian, 3 Gratt. 

448, 44 Va. 448. 

24 C.J. p 1071 note 8. 

Successive or additional bonds gen¬ 
erally see supra § 946. 

54. W.Va.—Taylor v. Taylor, 66 S. 
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charged from any liability accruing after the giv¬ 
ing of the new bond, but liabilities already incurred 
are not affected. 55 As a rule, however, when not 
otherwise provided, a new or additional bond is 
merely cumulative and does not release the sure¬ 
ties on the first bond, 56 although the filing of the 
new bond is regarded as constituting an assent to 
an order of the court discharging the sureties on 
the old bond. 57 If the new bond is void, the sure¬ 
ties on the old bond are not released, although the 
new bond was intended as a substitute therefor. 58 

§ 960. - Discharge by Order of Court 

Under some statutes a surety on an administration 
bond may be, on order of court, discharged from further 
liability on the bond. To obtain such discharge there 
must be a strict compliance with the statute. 


ADMINISTRATORS 34 C.J.S. 

The courts have been very generally invested, 
by statute, with power, in certain cases, to release 
the sureties on the bond of an executor or admin¬ 
istrator from further liability, 59 the principal be¬ 
ing required to furnish new security, 59 under pen¬ 
alty of having his letters revoked on failure to do 
so; 61 but the court cannot ordinarily release the 
sureties from any liabilities already incurred, 52 
nor can it grant a valid release without making 
provision for the protection of the estate. 55 It is 
accordingly held that an order discharging the 
sureties is ineffectual until a sufficient new bond 
is given. 64 In the absence of statute the court is 
without authority to discharge or release a surety, 
except with the consent of the parties interested. 65 

The sureties on the bond of a public adminis- 


E. 690, 66 W.Va. 238, 19 Ann.Cas. 
414. 

24 C.J. p 1071 note 9. 

55. Ky.—Pepper v. Donnelly, 8 S. 
W. 441, 87 Ky. 259, 10 Ky.L. 140. 

24 C.J. p 1071 notes 10, 11. 

liability of reinsurer on bond cov¬ 
ering- temporary administrator termi¬ 
nated on making of new order and 
filing of new bond provided for there¬ 
in.—In re Erlanger's Estate, 278 N.Y. 
S. 992, 154 Misc. 862. 

56. Ga.—Great American Indemnity 

Co. v. Jeffries, 16 S.E. 135, 65 

Ga.App. 686. 

Ill.—Clark v. American Surety Co., 
49 N.E. 481, 171 Ill. 235. 

Iowa.—Varga v. U- S. Fidelity & 
Guaranty Co., 245 N.W. 765, 215 
Iowa 499. 

S.D.—Broast v. Interstate Surety Co., 
205 N.W. 717, 48 S.D. 581. 

Wis.—Newcomb v. Ingram, 243 N.W. 
209, 211 Wis. 88, rehearing granted 
245 N.W. 121, modified on other 
grounds 248 N.W. 171, 211 Wis. 88. 
24 C.J. p 1071 note 12. 

Affirmative obligation. 

A surety on administrators* bond 
could not escape liability for pro¬ 
ceeds of wrongful death action pros¬ 
ecuted successfully by administra¬ 
tors on ground that a special bond 
by another surety was given with 
respect to such proceeds, where let¬ 
ters of administration specifically 
granted authority to prosecute 
wrongful death action, and it was 
affirmatively disclosed to surety that 
administrators had undertaken ob¬ 
ligations with respect to such action 
and hence surety undertook an af¬ 
firmative obligation respecting the 
acts of administrators in death ac¬ 
tion.—In re Flachner’s Estate, 6 N.Y. 
S.2d 968, 169 Misc. 112. 

Illegal release 

(1) Giving of a new bond before 
a valid release of the original sure¬ 
ty does not discharge original sure¬ 
ty. 


Iowa.—New Amsterdam Casualty Co. 
v. Bookhart, 235 N.W. 74, 212 Iowa 
994, 76 A.L.R. 897. 

Ky.—Shrader v. Phillips, 1 Ky.Op. 
513. 

(2) Under such circumstances they 
remain as cosureties.—New Amster¬ 
dam Casualty Co. v. Bookhart, su¬ 
pra. 

57. Iowa.—Bankers’ Surety Co. v. 
Wyman, 120 N.W. 116, 141 Iowa 
574. 

5S. Cal.—Elizalde v. Murphy, 79 P. 
866, 146 Cal. 168. 

5$. Ind.—Fidelity & Deposit Co. of 
Maryland v. Hall, 128 N.E. 702, 
74 Ind-App. 115. 

N.Y.—In re Butts’ Estate, 179 N.Y.S. 
877, 109 Misc. 348. 

Tex.—National Surety Corporation v. 
Ladd, 115 S.W.2d 600, 131 Tex. 
295, reversing In re Turner's Es¬ 
tate, Civ.App., 94 S.W.2d 1204. 

24 C.J. p 1073 note 34. 

GO. N.Y.—In re Erlanger’s Estate, 
278 N.Y.S. 992, 154 Misc. 862. 

24 C.J. p 1073 note 35. 

Failure to file reports 

Where executor of decedent’s es¬ 
tate failed to file the semiannual 
reports required by statute, the sure¬ 
ty on executor’s bond was author¬ 
ized by express statutory provision 
to apply to county court to have 
the executor file a substitute bond 
and the surety be discharged from 
all further liability upon the original 
bond.—New Amsterdam Casualty Co. 
v. Terrall, 107 P.2d 843, 165 Or. 390. 

61. Ind.—Fidelity & Deposit Co. of 
Maryland v. Hall, 128 N.E. 702, 74 
Ind.App. 115. 

24 C.J. p 1073 note 36. 

62. ' N.H.—Century Indemnity Co. v. 
Maryland Casualty Co., 193 A. 221, 

I 89 N.H. 121. 

N.Y.—In re Valionis' Estate, 26 N.Y. 

S.2d 540, 176 Misc. 110. 

I Okl.—In re Green’s Estate, 196 P. 
I 128, 80 Okl. 256. 
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Or.—In re Mannix’ Estate, 29 F.2d 
364, 367, 146 Or. 187, citing Corpus 
Juris. 

24 C.J. p 1073 note 37. 

Unpaid items 

Court properly refused to discharge 
executor’s bond, while insurance 
money received by him, payable to 
widow, remained unpaid, although 
widow was not complaining.—In re 
Clark’s Estate, 212 N.W. 481, 203 

Iowa 22*4. 

63. S.C.—Gilliam v. McJunkin, 2 S. 
C. 442. 

Tenn.—Polk v. Wisener, 2 Humphr. 
520. 

24 C.J. p 1073 note 38. 

64. Ohio.—Howenstine v. Sweet, 13 
Ohio Cir.Ct. 239, 7 Ohio Cir.Dec. 
498. 

65. Ga.—Great American Indemnity 
Co. v. Jeffries, 16 S.E.2d 135, 65 
Ga.App. 686. 

Iowa.—Bookhart v. Younglove, 218 N. 
W. 533, 535, 207 Iowa 800, citing 

Corpus Juris. 

Kan.—Sloan v. TJ. S. Fidelity & Guar¬ 
anty Co., 270 P. 577, 126 Kan. 637, 
quoting Corpus Juris. 

24 C.J. p 1073 note 40. 

Beneficiaries parties interested 

Since the beneficiaries are in a 
very real sense parties to the bond, 
a private agreement between the 
surety and the personal representa¬ 
tive, giving the surety the right to 
cancel the bond, is not binding on the 
beneficiaries.—Hartford Accident & 
Indemnity Co. v. White, 115 S.W.2d 
249, 22 Tenn.App. 1. 

An orphans’ court has no jurisdic¬ 
tion -to determine whether the surety 
on an administrator’s bond is entitled 
to exoneration, because of laches, 
where a creditor of the estate failed 
to give notice of his claim until over 
two years after decedent’s death 
and almost a year after distribution 
had been made without the filing of 
an account: if the surety is exoner- 
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trator may, it has been held, be discharged under 
a statute providing for the discharge of the sure¬ 
ties on the “bond given by any officer,” 66 but it has 
also been held that a county administrator is not 
a public officer within the purport of a statute re¬ 
lating to the discharge of the sureties on the bond 
of any “public officer.” 67 

Proceedings. The proceedings for obtaining a 
discharge from liability as surety by order of court 
are regulated by statutes, 68 the requirements of 
which must be strictly complied with. 69 Where 
the statute provides that the surety may apply for 
the release, or contemplates that the initial step for 
obtaining release must be taken by the surety, the 
proceedings asking for his discharge must be on 
his petition. 70 In an action for release of the 
surety from the bond of a deceased administrator 
it has been held that the administrator de bonis 
non is a neces'ftry party to the suit only in the 


event a final accounting is to be had. 71 A surety 
suing for release from his obligation on the repre¬ 
sentative’s bond cannot demand a final winding up 
of the estate. 72 Under some statutes the grant¬ 
ing of relief to the surety is discretionary, 73 al¬ 
though under other statutes, where there has been 
a compliance with the statutory procedure, it is 
held that the granting of a discharge from further 
liability is mandatory. 74 The facts necessary to 
confer jurisdiction should appear of record. 75 Un¬ 
der some statutes, a decision of the probate court, 
overruling a motion for a nunc pro tunc order for 
a judgment releasing surety on an administrator’s 
bond, is a final judgment from which an appeal 
will lie from the probate to the circuit court. 76 
Where the probate judge accepts the resignation 
of an administrator, and orders the bond to be can¬ 
celed on the appointment and qualification of a suc¬ 
cessor, and creditors appeal, other creditors and 


ated, it can refuj t to meet the obli¬ 
gation and raise the defense in an 
action in the common pleas to en¬ 
force it.—In re Powell’s Estate, 35 
Pa.Dist. & Co. 699. 

66. Mo.—State v. Nolan, 12 S.W. 
1047, 99 Mo. 569. 

67. Ala.—Mitchell v. Nelson, 49 Ala. 

88 . 

68. Iowa.—Bookhart v. Younglove, 
218 N.W. 533, 207 Iowa 800. 

24 C.J. p 1074 note 43. 

Same as guardian bonds 

The rules applicable to adminis¬ 
trators’ .bonds where surety dies, be¬ 
comes insolvent, removes from state, 
otherwise becomes insufficient or de- j 
sires to be relieved are the same as 
rules applicable to bonds of guard¬ 
ians.—Great American Indemnity Co. 
v. Jeffries, 16 S.E.2d 135, 65 Ga.App. 
686 . 

69. Ga.—Great American Indemnity 
Co. v. Jeffries, supra. 

Iowa.—Bookhart v. Younglove, 218 
N.W. 533, 207 Iowa 800. 

Kan.—Sloan v. U. S. Fidelity & Guar¬ 
anty Co., 270 P. 577, 126 Kan. 637. 
N.Y.—In re Erlanger’s Estate, 275 
N.Y.S. 594, 153 Misc. 573. 
Tenn.^Hartford Accident & Indem¬ 
nity Co. v. White, 115 S.W.2d 249, 
251, 22 Tenn.App. 1, citing Corpus 
Juris. 

24 C.J. p 1074 note 44. 

Petition to set aside order 
Okl.—In re Green’s Estate, 196 P. 
128, 80 Okl. 256. 

70. Ga. — Great American Indemnity 
Co. v. Jeffries, 16 S.E.2d 135, 65 
Ga.App. 686. 

Iowa.—Bookhart v. Younglove, 218 N. 

W. 533, 207 Iowa 800. 

24 C.J. p 1074 note 44 [a]. 

34 C.J.S.—75 


Motion of executor 

In the absence of statutory au¬ 
thorization therefor, an executor or 
administrator having given bond for 
the performance of his duties can¬ 
not, after it has been accepted and 
filed, on his own motion and without 
notice to interested parties, procure 
the discharge of the surety.—Sloan v. 
U. S. Fidelity & Guaranty Co., 270 
P. 577, 126 Kan. 637. 

71. Reason for rule 

The only remedy which plaintiff 
had was relief as to the obligation of 
the bond, if relief were proper, up 
to the time of the death of the ad¬ 
ministrator whose bond plaintiff had 
signed as surety. It, therefore, was 
not fatal to the complaint and did 
not constitute a defect of parties 
that a personal representative of 
the estate was not made a party 
defendant, whether such representa¬ 
tive existed at the time the action 
was brought or not, for the reason 
that plaintiff .was not interested in 
the estate after the death of the ad¬ 
ministrator.—American Surety Co. of 
New York v. Muckenfuss, 173 S.E. 
290, 172 S.C. 169. 

72. S.C.—American Surety Co. of 

New York v. Muckenfuss, supra. 

73. “May” 

Under a statute providing that on 
petition of surety and notice, the 
court “may” compel the principal to 
give other sufficient security, or to 
deliver up the estate to the peti¬ 
tioner or such other person as may 
be directed, it is presumed that the 
legislature employed the word “may” 
in its ordinary signification, and it 
should not be construed to mean 
“shall.”-—Hartford Accident & Indem¬ 
nity Co. v. White, 115 S.W.2d 249, 22 
Tenn.App. 1. 


Construction of bond 
Where surety bond was prepared 
by a compensated surety, alleged 
right to cancel the bond at its pleas¬ 
ure was to be strictly construed 
against surety with every favorable 
intendment given executor as princi¬ 
pal obligor.—Hartford Accident & 
Indemnity Co. v. White, supra. 

Private agreement 

The denial of a compensated sure¬ 
ty’s petition for relief from further 
liability on an executor’s bond is au¬ 
thorized if warranted by the evidence, 
irrespective of agreement between 
executor and surety that executor 
will procure the surety’s discharge 
from liability at any time.—Hartford 
Accident & Indemnity Co. v. White, 
supra. 

Waiver of right 

A surety on an executor’s bond 
waived its right to rely on executor's 
failure to apply his compensation 
as executor to reduction of his in¬ 
debtedness to the estate as a basis 
for surety’s petition to he relieved 
from further liability on the bond, 
by acquiescence in the payments at 
time they were made.—Hartford Ac¬ 
cident & Indemnity Co. v. White, su¬ 
pra. 

74. Ind.—Fidelity & Deposit Co. of 
Maryland v. Hall, 128 N.E. 702, 
74 Ind.App. 115. 

N.Y.—In re Schachne’s Estate, 15 N. 

Y.S.2d 501, 172 Misc. 443. 

Tex.—National Surety Corporation v. 
Ladd, 115 S.W.2d 600, 131 Tex. 

295, reversing In re Turner’s Es¬ 
tate, Civ.App., 94 S.W.2d 1204. 

75. Tenn.—Gower v. Shelton, 16 
Lea 652. 

76. Mo.—In re Fulsome’s Estate, 
App., 193 S.W. 618. 
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the widow and heirs of decedent are not necessary 
parties. 77 

§ 961. Breach of Bond 

Any default on the part of an executor or adminis¬ 
trator in the performance of his official duties, as a gen¬ 
eral rule, constitutes a breach of his bond. 

As a general rule any default on the part of an 
executor or administrator in the performance of 
his official duties in administering the estate is a 


breach of the administration bond, 78 except where 
he has proceeded in good faith and the default is 
due to causes which he could not have prevented, 
in the exercise of due diligence, 79 or the error is 
merely technical and has not prejudiced the es¬ 
tate. 80 It has been held that surety on an admin¬ 
istration bond is bound only for faithful adminis¬ 
tration of the estate, and not for the return of mon¬ 
ey which the administrator in good faith spent and 
which he is unable to repay. 81 


77. La.—Broadway's Succession, 38 

So. 430, 114 La. 492. 

78. Ga.—Sligh v. Whitley, 153 S.E. 

237, 41 Ga.App. 428. 

S.C.—Bourne v. Maryland Casualty 

Co., 192 S.E. 605, 185 S.C. 1, 118 

A.L.R. 1. 

24 C.J. p 1074 note 47. 

Breach of bond may be committed by 

(1) Disbursement of funds subject 
to prior lien.—Agricultural Finance 
Corporation v. Bates, 155 S.E. 32, 
171 Ga. 230, answers to certified ques¬ 
tions conformed to 155 S.E. 533, 42 
Ga.App. 255. 

(2) Failure to collect, receive, and 
distribute damages for wrongful 
death to those entitled thereto un¬ 
der the statute.—Etna Casualty & 
Surety Co. v. Young, 231 F. 261, 107 
Okl. 151. 

(3) Failure to complete timely ad¬ 
ministration.—Coolidge v. Rueth, 245 
N.W. 186, 209 Wis. 458, 85 A.L.R. 
433—Shupe v. Jenks, 218 N.W. 375, 
195 Wis. 334. 

(4) Failure to administer estate.— 
Ordinary v. Bastian, 1 A.2d 471, 16 
N.J.Misc. 440. 

(5) Investing in unsecured notes 
which become worthless.—In re Ay- 
vazian's Estate, 275 N.Y.S. 123, 153 
Misc.. 467. 

(6) Subjecting estate funds to 
joint control of surety.—Moore v. 
Esslinger, 167 So. 328, 232 Ala. 251. 

(7) Unlawful distribution or dis¬ 
position of the estate.—Edwards v. 
Lathan, D.C.La., 24 F.Supp. 138, re¬ 
versed on other grounds, C.C.A., 
‘Lathan v. Edwards, 121 F.2d 183. 

(8) Where devisee of interest in 
realty, after order for sale of such 
property to pay decedent’s debts, 
gave trust deed on such interest to 
secure note, executor’s refusal to pay 
note, out of proceeds of property re¬ 
maining in his hands after settle¬ 
ment of decedent’s debts on written 
orders by devisee for such payment. 
—State, to Use of Enyart, v. Doud, 
269 S.W. 923, 216 Mo.App. 480. 

(9) Where representative has in 
his hands unencumbered assets and 
fails to pay them over when and as 
the law requires and directs.—Hayes 
v. National Surety Co., 153 So. 515, 
169 Miss. 676. 


(10) Other examples see 24 C.J. P 
1074 note 47 [a]. 

Conditional decree 

A decree whereby, as a surcharge 
to their account, ancillary executors, 
were ordered to pay a certain sum 
to themselves as domiciliary execu¬ 
tors, was based on the assumption 
that one of the executors, who was 
indebted to the estate, was solvent, 
and hence conditional, and where, 
by reason of insolvency of such ex¬ 
ecutor, there was no money to be 
turned over to the domiciliary execu¬ 
tors, a bondsman of the domiciliary 
executors was not liable.—Lawton v. 
National Surety Co., 143 N.E. 333, 
248 Mass. 440. 

Disobedience of court order 

(1) Disobedience of court order 
may constitute breach of bond. 

Iowa.—In re Kendrick’s Estate, 243 

N.W. 168, 214 Iowa 873. 

Mo.—State v. Farrar, 77 Mo. 175— 

State v. Dailey, 7 Mo.App. 548. 

N.Y.—In re Reppucci’s Estate, 261 N. 

Y.S. 213, 145 Misc. 671. 

24 C.J. p 1074 note 47 [b] (1). 

(2) Order directing administrator 
to pay deceased’s funeral expenses 
was within contemplation of admin¬ 
istrator’s bond conditioned on admin¬ 
istrator’s obeying all lawful decrees 
and orders of surrogate's court.—In 
re Slobodin-Edelson's Estate, 258 N. 
Y.S. 454, 144 Misc. 273. 

(3) Other holdings.—Common¬ 

wealth v. McGovern, 4. Pa.Super. 598 
—24 C.J. p 1074 note 47 [b]. 

Leave to sell realty 

A neglect to apply for leave to sell 
real estate, the personalty having 
been exhausted, is not a breach of 
the administrator’s bond for which 
the sureties are liable.—Freeman v. 
Anderson, 11 Mass. 190. 

Premature settlement 

Administrators' settlement of es¬ 
tate before expiration of time for 
filing creditors’ claims does not show- 
fraud on widow, but such haste is at 
risk of administrators and their sure¬ 
ty.—.Etna Casualty & Surety £o. v. 
State, 158 A. 45, 'r62 Md. 49. 
Pseudo-administrator 

Where it was adjudicated that 
pseudo-administrator was legally lia¬ 
ble to pay moneys received over to 
sole heir, who transferred judgment 
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to substituted administrator, pseudo¬ 
administrator’s failure to pay over 
money constituted breach of his bond. 
—Davis v. Melton, 168 S.E. 320, 46 
Ga.App. 639. 

Where plaintiff has received just 
proportion of the estate, a denial 
of recovery from the administratrix 
and sureties on her bond has been 
held proper.—Zeagler v. Zeagler, 9 
S.E.2d 263, 190 Ga. 220. 

79. N.C.—Gay v. Grant, 8 S.E. 99, 

106, 101 N.C. 206. 

24 C.J. p 1074 note 48. 

80. Me.—Gilbert v. Duncan, 65 Me. 

469. 

Mo.—State v. Schleiffarth, 9 Mo.App. 

431. 

24 C.J. p 1074 note 49. 

Deposit on time certificate 

Administrator’s deposit of estate’s 
money on time certificate of deposit 
did not constitute ‘‘loan," so as to 
create liability on administrator’s 
bond when bank failed.—Jones v. O’¬ 
Brien, 235 N.W. 654, 58 S.D. 213. 

81. Discovery of will 

Where administratrix paid dece¬ 
dent’s debts and funeral expenses 
and, as sole next of kin, spent bal¬ 
ance of estate for her own benefit, 
and thereafter a will was discovered 
and administratrix was decreed by 
the probate court to pay to executoi 
the balance which she had so spent 
it was held that the surety mighl 
have relief in equity.—Marylanc 
Casualty Co. v. Thompson, 12 A.2c 
356, 127 N.J.Eq. 240, affirmed 17 A 
2d 815, 129 N.J.Eq. 12. 

In absence of good faith 

Where a husband eloped with wo 
man and lived with her, under a fic 
titious name, until his death, whei 
she secured her appointment as ad 
ministratnx under the representa 
tion that she was his wife, and ad 
ministered the estate under the fic 
titious name, thereby securing hi; 
property unknown to his lawful wifr 
and children, and such wife and chil 
dren thereafter secured a judgmen 
against the administratrix becaus 
of these matters, it was held that . 
court of equity could grant relie 
against the surety on the adminis 
tration bond.—Weyant v. Utah Sav 
ings & Trust Co., 182 P. 189, 54 Uta 
181. 
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An administrator’s bond is a continuing one com¬ 
mensurate in time with his duties, and each viola¬ 
tion of it is a breach and furnishes a cause of ac¬ 
tion. The obligation on the bond continues as long 
as there remains any duty which an administrator 
is legally liable to perform, and there may be suc¬ 
cessive and distinct breaches of the bond growing 
out of the same transaction. 82 

Conversion or waste of estate. It is a breach of 
the bond for the principal to convert to his own 
use or waste the estate committed to him. 83 An 
administrator who, at the time of his appointment 
as guardian of minor distributees, is insolvent, and 
has previously converted the assets of the estate 
to his own use, cannot transfer the estate to him¬ 
self as guardian so as to relieve the sureties on 
his administration bond of liability. 84 So also the 
sureties of a representative in one state cannot 
escape liability for misappropriation of funds com¬ 
ing rightfully into his hands as such representative 
by the fact that he turned the funds over to him¬ 
self as representative of the same estate under an 
appointment in another state, without the ap¬ 
proval of the court, and without taxes having been 
paid as required by the statute of the first state. 85 

Failure to make and file inventory. There is a 
breach of an administration bond where the execu¬ 


tor or administrator fails to return a true and com¬ 
plete inventory, 86 or to make and file an inventory 
of the estate within the time required 87 either by 
law 88 or by the condition of the bond. 89 Failure 
to return in the inventory property located in a 
foreign jurisdiction, however, does not constitute 
a breach of an administration bond. 90 

Failure to pay allowance to surviving wife , etc . 
Where a special allowance to the surviving wife, 
husband, or children is provided for by statute, 
a failure on the part of the executor or administra¬ 
tor to pay such allowance as the statute or order 
of court may direct has been held to be a breach 
of the bond, 91 although there is also authority- for 
the contrary view. 92 Where a year’s support, to 
be enforceable, must be manifest in a judgment, 
and where there has been no application for such 
an allowance, the payment of debts so as to ex¬ 
haust the estate does not constitute a breach of the 
bond. 93 It has been held that, as an order that 
an administrator retain a balance in his hands aft¬ 
er settlement and apply it to the support of in¬ 
fant heirs is illegal, the sureties on the adminis¬ 
tration bond are not liable after such settlement and 
discharge in case the administrator converts the 
balance to his own use. 94 

Failure to sell land. It is not a breach of an or- 


82. Iowa.—Tucker v. Stewart, 126 
N.W. 183, 147 Iowa 294. 

83. Ala.—Paulk v. Money, 181 So. 
256, 236 Ala. 69. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 151 Kan. 724. 

Ky.—Foster v. Hill, 138 S.W.2d 495, 
282 Ky. 327. 

Mo.—State ex rel. and to Use of 
Bremer v. Schulte, App., 90 S.W.2d 
1078. 

Ohio.—In re Chambers’ Estate, App., 
36 N.E.2d 175, appeal dismissed 24 
N.E.2d 601, 136 Ohio St. 202. 

Tenn.—State, for Use of Burrow, v. 
Cothron, 113 S.W.2d 81, 21 Tenn. 
App. 519. 

Tex.—Armstrong v. Anderson, Civ. 
App., 91 S.W.2d 775, reversed on 
other grounds Anderson v. Arm¬ 
strong, 120 S.W.2d 444, 132 Tex. 
122, rehearing denied 132 S.W.2d 
393, 132 Tex. 122. 

24 C.J. p 1078 note 4, p 118 note 73. 

Conduct held proper under the cir¬ 
cumstances, and surety held not li¬ 
able for losses resulting from gen¬ 
eral economic depression.—Collins v. 
Hartford Accident & Indemnity Co., 
17 S.E.2d 413, 178 Ya. 501, 137 A.L.R. 
1046. 

Negligence and carelessness 

If administrator m the perform¬ 
ance of his duties is guilty of negli¬ 
gence and carelessness amounting 


to unfaithful administration, he is ■ 
liable on his bond for damages sus¬ 
tained by the parties in interest.— 
In re Park’s Estate, 9 9 P.2d 849, 151 
Kan. 447. 

Forgery of payee’s indorsement 
Where administrator misappropri¬ 
ated funds of the estate by drawing 
checks payable to the beneficiaries of 
the estate, signing them as adminis¬ 
trator, securing countersignature of 
surety, forging payee’s indorsements, 
and cashing them at payee bank and 
appropriating funds to his own use, 
surety could not avoid liability on 
the grounds: First, that misappro¬ 
priation was not committed in ad¬ 
ministrator’s official capacity; sec¬ 
ond, that administrator’s acts were 
an appropriation of the bank’s funds 
rather than the estate’s; third, that 
assets misappropriated were funds 
of the proper payees of the checks. 
—Bourne v. Maryland Casualty Co., 
192 S.E. 605, 185 S.C. 1, 118 A.L.R. 1. 

84. Conn.—State v. Whitehouse, 53 
A. 897, 75 Conn. 410. 

85. Va.—American Surety Co. of 
New York v. Quincey, 99 S.E. 641, 
125 Va. 1. 

86. Me.—Brackett v. Thompson, 111 
A. 416, 119 Me. 359. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 35. 

24 C.J. p 1075 note 53. 
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Iiands held in trust 

Bondsman is liable for fraudulent 
failure of administrator to include 
in inventory lands held in trust by 
him and belonging to estate.—Stap- 
ley v. Stapley, 242 P. 1005, 29 Ariz. 
487. 

87. Pa.—In re Rahauser’s Estate, 52 
York Leg.Rec. 37. 

24 C.J. p 1075 note 54. 

88. Wis.—Ellis v. Johnson, 53 N. 
W. 691, 83 Wis. 394. 

24 C.J. p 1075 note 55. 

83. Me.—Brackett v. Thompson, 111 
A. 416, 119 Me. 359. 

24 C.J. p 1075 note 56. 

90. N.C.—Grant v. Reese, 94 N.C. 
720. 

23 C.J. p 1148 note 92. 

91. Ga.—Braswell v. Brown, 38 S. 
E. 51, 112 Ga. 740. 

Mass.—Choate v. Jacobs, 136 Mass. 
297. 

Pa.—Commonwealth v. Longenecker, 
1 Chest.Co. 202. 

92. Tenn.—Rocco v. Cicalla, 12 
Heisk. 508. 

93. Ga.—Howard v. Davis, 15 S.E. 
2d 865. 

94. Mo.—State v. Anthony, 30 Mo. 
App. 638. 
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dinary administration bond for the executor or ad¬ 
ministrator to fail or refuse to apply for a license 
to sell land of the decedent for the payment of 
debts, 95 to fail to sell the lands when authorized 
to do so, 96 or, after having’ made a sale, to refuse 
to receive the purchase money and execute a deed 
to the purchaser for the land. 97 Likewise an ad¬ 
ministrators failure to sell realty until after more 
than three years after intestate’s death has been 
held not to be a breach of his official duty ren¬ 
dering the surety of his bond liable, where none of 
the heirs or distributees demanded of him that re¬ 
alty be sold or applied to the ordinary for permis¬ 
sion to sell. 98 

Wrongful sale of land. It is a breach of the ad¬ 
ministration bond for an executor or administrator 
by falsely representing the condition of the estate 
to obtain an order for the sale of land to pay debts 
and to make a sale thereunder when such sale is 
not necessary, 99 or to sell on credit instead of for 
cash. 1 

Where a sale of realty conducted by a personal 
representative is illegal and void, it has been held 
that there is no such loss to the heirs or distributees 
as would amount to a breach of his administra¬ 
tive bond. 2 Where executors sold real estate with¬ 
out authority, and devisees, without any objection, 


received the proceeds, they were estopped to claim 
that such action on the part of the executors con¬ 
stituted a breach of their bond. 3 

§ 962. - Failure to Collect Assets 

The personal representative's failure to exercise rea¬ 
sonable diligence in the collection of the assets of the 
estate constitutes a breach of his bond. 

The failure to collect assets, so far as is possible 
by the exercise of good faith and due prudence and 
diligence on the part of the representative, is a 
breach of the bond; 4 but there is no breach be¬ 
cause of a failure to collect which was not due to 
the fault of the representative, but to causes which 
he in the exercise of due diligence could not have 
prevented. 5 

§ 963. - Failure or Refusal to Pay, or 

Wrongful Payment of Claims 

A failure of the personal representative to perform 
his duty in paying, or in making wrongful payment of, 
claims constitutes a breach of his bond. 

A failure or refusal to pay claims which have 
been legally established, to the extent of the as¬ 
sets, is a breach of duty on the part of the execu¬ 
tor or administrator for which an action on the 
administration bond may be maintained; 6 and in 
some jurisdictions an action on the bond by a credi¬ 


ts. Me.—Nelson v. Jaques, 1 Me. 
139. 

Mass.—Freeman v. Anderson, 11 
Mass. 190. 

N.C.—Hawkins v. Carpenter, 88 N.C. 
403. 

96. Ind.—McClelland v. Bristow, 35 
N.E. 197, 9 Ind.App. 543. 

Mo.—State v. Smith, 68 Mo. 641. 

97. Me.—Nelson v. Jaques, 1 Me. 
139. 

98. Ga,—Patterson v. Fidelity & De¬ 
posit Co., 181 S.E. 776, 181 Ga. 61, 
106 A.L.R. 425. 

99. Conn.—Bisco v. Bishop, 1 Day 
15. 

Mass.—Chapin v. Waters, 110 Mass. 
195. 

1. Conn.—Foster v. Thomas, 21 

Conn. 285. 

2. Reason for rule 

Under such circumstances title to 
the property does not pass, and the 
heirs and distributees may assert 
their title to the property so sold.— 
Patterson v. Fidelity & Deposit Co., 
181 S.E. 776, 181 Ga. 61, 106 A.L.R. 
425. 

Failure to account for proceeds of 
administrator's sale of realty with¬ 
out required order from ordinary is 
not breach of administrator’s bond, 
since such sale is void.—American 


Surety Co. of New York v. Pettie, 
171 S.E. 916, 178 Ga. 26. 

Void decree 

Where a sale is made under a void 
decree, no title passes to the pur¬ 
chaser, and there is no injury for 
which an action on the bond can be 
maintained.—Thayer v. Winchester, 
133 Mass. 447. 

3. Mass.—Forbes v. Keyes, 78 N.E. 
733, 193 Mass. 38. 

4. Ga.—Ellis v. Geer, 137 S.E. 290, 
36 Ga.App. 519. 

Miss.—Cooper v. U. S. Fidelity & 
Guaranty Co., 188 So. 6, 186 Miss. 
116. 

Tenn.—State, for Use of Burrow, v. 
Cothron, 113 S.W.2d 81, 21 Tenn. 
App. 519. 

24 C.J. p 1075 note 58. 

Reduction of legatee's debts 

An executor and his bondsmen 
would become liable to distributees 
for loss sustained by failure of ex¬ 
ecutor to apply funds for distribu¬ 
tion in extinction and reduction of 
debts of legatees to the estate, not¬ 
withstanding action on debts would 
have been barred by statute of limi¬ 
tations.—Frank v. Wareheim, 7 A.2d 
186, 177 Md. 43. 

5. N.C.—Gay v. Grant, 10 S.E. 891, 
11 S.E. 242, 105 N.C. 478, 8 S.E. 
99, 106, 101 N.C. 206. 

24 C.J. p 1075 note 59. 
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6. Del.—State, for Use of Equitable 
Trust Co., v. U. S. Fidelity & Guar¬ 
anty Co., 173 A. 529, 6 W.W.Harr. 
242. 

Mass.—Mclntire v. Cottrell, 69 N.E. 

1091, 185 Mass. 178. 

Miss.—Lawson v. Dean, 109 So. SOI, 
144 Miss. 309, set aside on other 
grounds on suggestion of error 110 
So. 797, 144 Miss. 309. 

24 C.J. p 1076 notes 65, 66. 

Execution 

Failure to pay execution against 
an estate on demand is prima facie 
a breach of the administrator’s bond, 
although final adjudication of in¬ 
solvency of the estate would be a 
defense.—Standard Rubber Co. v. 
Carberry, 6 N.E.2d 772, 296 Mass. 
503. 

Order for payment of attorney's 
fees, made # pursuant to a statute 
authorizing the court to , allow a 
claim for attorney’s fees, is in ef¬ 
fect a judgment against the estate 
and a failure of the administrator 
to discharge it renders the sureties 
liable.—State v. Walsh, 67 Mo.App. 
348. 

Taxes 

(1) Administrator’s nonpayment of 
taxes assessed against estate makes 
administrator and surety personally 
liable on bond requiring performance 
of all things touching administration 



34 C.J. S. 


EXECUTORS AND ADMINISTRATORS 


§ 964 


tor of the estate is expressly allowed by statute. 7 
Of course, a refusal to pay a claim which the exec¬ 
utor has never admitted to be justly due and the 
validity of which has not been settled by a judg¬ 
ment is not a breach of the bond. 8 

An administrator cannot bind the estate by giv¬ 
ing his negotiable note as administrator, and his 
refusal to pay a judgment recovered on such note 
after settlement in favor of an innocent holder is 
not a breach of his bond. 9 

If the estate is insolvent, failure to pay a claim 
because of lack of assets is not a breach of the 
bond, 10 unless the representative has failed to take 
the steps provided by statute to establish insolven¬ 
cy or insufficiency of assets, in which event an ac¬ 
tion may be maintained on the bond notwithstand¬ 
ing a lack of assets. 11 

Claims barred by limitations or failure to pre¬ 
sent . It is not a breach of the bond for an execu¬ 
tor or administrator to refuse to pay a claim against 
the estate which is barred by the statute of limita¬ 
tions 12 or by failure of the claimant to present it 
within the time provided by statute. 13 Where, 
however, the bar of the statute is not absolute but 
provision is made for equitable relief under peculi¬ 
ar circumstances, and a claim not presented in time 
is approved by the administrator and allowed by 
the court, the failure to pay it is a breach of the 
bond for which the sureties will be liable. 14 

Wrongful payment of claims . It is a breach of 
the bond wrongfully to pay claims to the detriment 


of creditors, distributees, or others interested in the 
estate, as by paying claims for which the estate 
is not liable, 15 disregarding legal priorities among 
claimants where the assets are not sufficient to pay 
all in full, 16 or failing to make a pro rata dis¬ 
tribution among claimants of the same class ; 17 and 
failure to resist payment of an unjust or unfounded 
claim against the estate is a breach of the bond, as 
far as the beneficiaries of the estate may suffer 
from the culpable negligence or bad faith of the 
representative in this respect. 18 

§ 964. - Failure or Refusal to Pay Lega¬ 

cies or Make Distribution 

A personal representative’s failure to perform his 
duty In paying legacies or in making distribution consti¬ 
tutes a breach of his bond. 

The failure or refusal of an executor or an ad¬ 
ministrator with the will annexed, having sufficient 
assets, to pay a legacy after it has become his legal 
duty to do so is a breach of the bond; 19 but until 
it has become his legal duty to make such payment 
his failure to do so is not a breach, 20 nor is the 
failure of an executor to pay from money in his 
hands legacies which were chargeable on the tes¬ 
tator’s land a breach. 21 It has been held that if 
the administration bond given by an administrator 
with the will annexed contains no condition for the 
payment of legacies, a failure to pay legacies is not 
a breach. 22 

The failure or refusal of an administrator to pay 
over or distribute the estate as required by the de- 


required by law, but his nonpayment 
of taxes assessed against him is not 
a breach of the bond.—State ex rel. 
and to Use of Rudder v. Haphe, 31 S. 
W.2d 788, 326 Mo. 460—State ex rel. 
and to Use of Rudder v. Guest, 31 S. 
W.2d 791. 

(2) Administrator’s failure to pay 
transfer inheritance tax constituted 
breach of administrator’s bond con¬ 
ditioned for administration of estate 
“well and truly according to law.”— 
Thayer-Martin v. Underhill, 171 A. 
687, 115 N.J.Eq. 526. 

7. Minn.—Berkey v. Judd, 17 N.W. 
618, 31 Minn. 271. 

24 C.J. p 1076 note 67. 

8. N.H.—Probate Judge v. Locke, 6 
N.H. 396. 

9. Ohio.—Curtis v. Farmers’ Nat. 
Bank, 39 Ohio St. 579* 

10. Mass.—Barton v. White, 21 Pick. 
58. 

11. Mass.—Grant v. Crowley, 105 N. 

E. 625, 217 Mass. 552—Mclntire 

v. Parker, 80 N.E. 798, 195 Mass. 
155. 


12. Ga.—Crabtree v. Graham, 6 S.E. 
426, 81 Ga. 290. 

24 C.J. p 1076 note 72. 

13. Ky.—Albert Neurath & Son v. 
Dugan's Adm’r, 63 S.W.2d 769, 250 
Ky. 601. 

N.H.—Gookin v. Sanborn, 3 N.H. 491. 

Deceptive and misleading conduct 
by the administrator to induce credi¬ 
tors to defer filing their claims with¬ 
in the statutory period is not a 
breach of the bond.—Nagle v. Ball, 
13 So. 929, 71 Miss. 330. 

14. Iowa.—Weber v. Noth, 1 N.W. 
652, 51 Iowa 375. 

15. Mo.—State v. Taylor, 74 S.W. 
1032, 100 Mo.App. 481. 

24 C.J. p 1076 note 76. 

Failure to assert defense 

It is the duty of the executrix to 
interpose proper defenses to ’ any 
claim, and if she is delinquent in 
this regard the heirs have a remedy 
on her bond.—Austin v. City Bank of 
Milwaukee, 5 N.E.2d 585, 288 Ill.App. 
36. 

Payment of excessive attorney’s fees 
N.Y.-—In re Liell’s Estate, 265 N.Y.S. 
730, 148 Misc. 279. 
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16. N.C.—Worthy v. Brower, 93 N.C. 
344. 

24 C.J. p 1076 note 77. 

17. Tex.—Evans v. Taylor, 60 Tex. 
422. 

Va.—Morrison v. Lavell, 81 Va. 519. 
Insolvent estates 

If the estate is insolvent, it is a 
plain violation of duty for the ad¬ 
ministrator to pay creditors except 
as provided by statute, and a volun¬ 
tary preferential payment of some 
creditors constitutes a breach of his 
bond.—Johnson v. Dodd's Adm’x, 37 
S.W.2d 26, 238 Ky. 194, 77 A.L.R. 975. 

18. Ga.—Smith v. Cuyler, 3 S.E. 
406, 78 Ga. 654. 

24 C.J. p 1077 note 79. 

19. Kan.—Kreamer v. Kreamer, 35 
P. 214, 52 Kan. 597. 

24 C.J. p 1077 note 88. 

20. Minn.—Huntsman v. Hooper, 20 
N.W. 127, 32 Minn. 163. 

24 C.J. p 1077 note 89. 

21. N.H.—Gookin v. True, 3 N.H. 
288. 

22. Ky.—Fulcher v. Commonwealth, 
3 J.J.Marsh. 592. 
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cree of distribution is a breach of the administra¬ 
tion bond; 23 but it is not a breach of the bond to 
refuse to make distribution before the amount for 
distribution and the persons entitled thereto have 
been ascertained and an order or decree for dis¬ 
tribution made. 24 There is, however, a breach of 
the bond where the representative fails to apply 
for an order of distribution within a reasonable 
time after the settlement of his account, and if a 
loss to the estate occurs through his neglect to do 
so his bond is liable therefor. 25 Likewise any un¬ 
reasonable delay in making distribution or other 
conduct indicating a purpose of withholding, divert¬ 
ing, or converting to his own use any share in the 
estate to which a beneficiary is entitled constitutes 
a breach of the bond, and for any loss resulting 
from such breach the surety is liable. 26 

Where a refunding bond is required, it is not a 
breach of the administration bond to refuse dis¬ 
tribution where such bond has not been given or 
tendered. 27 

If the bond contains no clause securing the in¬ 
terests of distributees, it has been held that the 
sureties will not be liable for failure or refusal to 
distribute, 28 notwithstanding the bond is condi¬ 


tioned “to well and truly administer according to 
law.” 29 

On the death of an administrator no action can 
be maintained on his bond for not taking and dis¬ 
tributing certain property belonging to the intes¬ 
tate’s estate, because it passes to the administrator 
de bonis non by whom the settlement of the estate 
is to be completed. 30 

In order to discharge the surety on an executor’s 
bond, a tender of a distributive share must be legal¬ 
ly sufficient in amount. Accordingly, where the 
probate court has ordered the executor to pay the 
entire distributive share due an heir immediately, 
the executor’s tender of a part of the amount due 
is not a pro tanto release of the executor’s surety. 31 

§ 965. - Failure to Account, or to Turn 

Over Assets to Successor 

A personal representative's failure to perform his 
duty to account, or to turn over the assets of the es¬ 
tate to his successor, constitutes a breach of his bond. 

There is a breach of the bond where the execu¬ 
tor or administrator fails to render accounts of his 
administration as required by law or by the condi¬ 
tions of his bond, 32 or where in making settlements 
for the purpose of showing the condition of the es- 


23. Ga.—Ellis v. Geer, 137 S.E. 290, 
36 Ga.App. 619. 

Okl.—Exendine v. Iron, 4 P.2d 1035, 
153 Okl. 177. 

Pa.—Commonwealth, to Use of Car¬ 
man, v. Toebe, 173 A. 169, 315 Pa. 
218. 

R. I.—Probate Court of City of Paw¬ 
tucket v. Gauvin, 137 A. 874, 48 R. 
I. 306. 

S. C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 

24 C.J. p 1077 note 93. 

“Investment” 

Where investment of funds of es¬ 
tate by executor bank occurred long 
before transaction whereby devisees 
and bank executed stipulation of 
settlement which was approved by 
the court and under which bank 
ag-reed to distribute estate’s money 
in bank’s hands in monthly pay¬ 
ments, bank’s surety could not avoid 
liability on failure of bank to make 
the stipulated payments on ground 
that the transaction constituted an 
“investment” approved by the court 
and that default with regard thereto 
would not render the surety liable. 
—In re Tabasinsky’s Estate, 293 N. 
W. 578, 228 Iowa 1102. 

24. Ark.—Ferguson v. Carr, 107 S. 
W. 1177, 86 Ark. 246. 

24 C.J. p 1078 note 94. 

Void decree 

Failure or refusal to comply with 
a void decree of distribution is not 


a breach of the bond.—Hancock v. 
Hubbard, 19 Pick., Mass., 167. 

25. Conn.—Sanford v. Thorp, 45 
Conn. 241. 

24 C.J. p 1078 note 95. 

26. Md.—State, for Use of Suszko, 
v. Swift, 183 A. 243, 170 Md. 104. 

27. Ala.—Judge Limestone County 
Ct. v. Coalter, 3 Stew. & P. 348. 

24 C.J. p 1078 note 98. 

28. Ky.—Arnold v. Babbit, 5 J.J. 
Marsh., Ky., 665. 

29. Ky.—Barbour v. Robertson, 1 
Litt. 93—Moore v. Waller, 1 A.K. 
Marsh. 488. 

i 

30. N.C.—Williams v. Britton, 33 N. 
C. 110. 

31. Kan.—Brown v. Schreckler, 100 
P.2d 741, 151 Kan. 724. 

32. Iowa.—In re Mowrey’s Estate, 
232 N.W. 82, 210 Iowa 923. 

Me.—Brackett v. Thompson, 111 A. 
416, 119 Me. 359. 

Miss.—Fidelity & Deposit Co. v. 
Doughtry, 179 So. 846, 181 Miss. 
586. 

N.J.—Ordinary v. Bastian, 1 A 2d 
471, 16 N.J.Misc. 440. 

Wis.—O’Neill v. Maryland Casualty 
Co. of Baltimore, Md., 300 N.W. 
167, 238 Wis. 529. 

24 C.J. p 1078 note 7. 

Proceeds of death action 

(1) A failure on part of public ad¬ 
ministrator to account in probate 
court for sum received by him in 
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settlement of cause of action for 
conscious suffering and death would 
be a breach of his bond.—O’Rourke 
v. Sullivan, 35 N.E.2d 259, 309 Mass. 
424. 

(2) Although damages for death 
are not part of the general assets of 
the estate, where the personal rep¬ 
resentative obtains the proceeds of 
such damages his failure to account 
therefor constitutes a breach of his 
bond.—Koutoudakis v. Great Ameri¬ 
can Indemnity Co., 189 N.E. 621, 285 
Mass. 466. 

Entry of order requiring bank to 
account as executor was not preju- 
I dicial to surety on executor’s bond 
executed by bank, where the order 
merely fixed the amount of the 
bank’s liability at the same figure 
which had been previously fixed by 
a decree in bank’s receivership.— 
In re Tabasinsky's Estate, 293 N.W. 
578, 228 Iowa 1102. 

Issuance of execution proper 

Where an administrator had made 
default in the condition of his bond 
in that he had not filed an account 
showing a complete distribution of 
the estate, and did not take proper 
steps to sell sufficient real estate to 
pay a judgment, and allowed money 
which could have been 'used for that 
purpose to be diverted to other pur¬ 
poses, and was negligent and obsti¬ 
nate in some respects in handling 
the estate, issuance of execution on 
his bond for the full amount due on 



34 C. J. S. 


EXECUTORS AND ADM INIS TRA TORS 


§ 96S 


tate he fails to render a true and accurate ac¬ 
count. 33 It has been held, however, that a refusal 
to account for a particular sum of money, either 
on the ground that it was never received, 34 or was 
not received on account of the estate, 35 or has al¬ 
ready been included in an account settled 36 is not 
a breach of the condition of the bond. 

Where an executor is sole legatee and there are 
no creditors, a failure to file an account within the 
time required by law is merely a technical breach 
which is cured by filing the account before suit 
brought. 37 It has been held, however, notwith¬ 
standing a representative’s position as devisee and 
legatee, that where the conditions of the bond as 
to rendering an account are specific and positive, 
if the representative fails to file an account, he is 
guilty of a breach, and that judgment against him 
and his sureties necessarily follows for the penal 
sum of the bond, with the right to have execution 
issue for as much of the penalty as may be ad¬ 
judged on trial to be just. 33 

A settlement after an action on the bond is in¬ 
stituted will not cure the breach or bar the action. 39 

The breach is waived by the allowance of an ac¬ 
count without exception after the time required for 


filing the account, but before an action has been 
brought on the bond; 40 but the breach is not 
waived by the action of the court in pronouncing 
unsatisfactory an account presented after the 
breach, and by a subsequent account on which no 
decree is rendered, although these are circumstanc¬ 
es which may be evidence of a waiver. 41 

Failure to turn over assets to successor. Failure 
of an executor or administrator to turn over as¬ 
sets of the estate to his successor in office on a re¬ 
vocation of his letters or his resignation or removal 
is a breach of the bond. 42 An executor’s refusal 
to pay money into the probate court on his res¬ 
ignation is not a breach of the bond, for it is the 
duty of the court in such cases to appoint a succes¬ 
sor who alone is competent to receive the estate. 43 

§ 966. Conclusiveness of Adjudication against 
Principal 

It is generally held that a judgment or decree against 
a personal representative is conclusive against the sure¬ 
ties on his bond in an action on the bond. 

The generally accepted rule is that a judgment 
or decree against an executor or administrator is 
conclusive against the sureties on his bond, 44 al- 


such judgment which a son of the 
decedent purchased to prevent a sale 
of real estate was not inequitable.— 
Lawton v. Corrigan, 136 N.E. 180, 242 
Mass. 145. 

Mortgage bond 

Sureties on executor’s bond given 
incident to consummating mortgage 
loan on property of estate were li¬ 
able on bond for failure to account 
for all the proceeds of the mortgage. 
—Wayne Probate Judge, for Use 
and Benefit of Voss, v. Budmck, 253 
N.W. 270, 266 Mich. 209. 

Trust funds 

Until executor accounts for trust 
fund taken in charge along with oth¬ 
er assets of estate, sureties on ex¬ 
ecutor’s bond are liable for his de¬ 
fault in payments from trust fund. 
—State ex rel. and to Use of Bremer 
v. Schulte, Mo.App., 90 S.W.2d 1078. 

33. N.J.—Dickerson v. Robinson, 6 
N.J.Law 195, 10 Am.D. 396. 

34 . ]Sr.H.—Probate Judge v. Briggs, 
5 N.H. 66. 

35. N.H.—Probate Judge v. Briggs, 
supra. 

3 ft, N.H.—Probate Judge v. Briggs, 
supra. 

37. Mass.—McKim v. Harwood, 129 
Mass. 75. 

33 . Me.—Brackett v. Thompson, 111 
A. 416, 119 Me. 359. 

39. Iowa.—Clark v. Cress, 20 Iowa 
50. 


Vt.—Wilson v. Keeler, 2 D.Chipm. 
16. 

40. Mass.—Forbes v. Keyes, 78 N.E. 
733, 193 Mass. 38—Loring v. Ken¬ 
dall, 1 Gray 305. 

41. R.I.—Gloucester Probate Ct. v. 
Eddy, 8 R.I. 508. 

42. Iowa.—In re Durey's Estate, 245 
N.W. 236, 215 Iowa 257. 

24 C.J. p 1079 note 16. 

Individual capacity 

Surety on administrator’s bond 
could not defeat liability on ground 
that probate court order to removed 
administrator to turn over certain 
sums was directed against adminis¬ 
trator in individual and not in repre¬ 
sentative capacity and therefore fail¬ 
ure to obey order did not constitute 
breach of duty within bond, since 
order was directed to one who, having 
been administrator, was under duty to 
account to his successor for assets 
of estate.—State v. Glen Falls In¬ 
demnity Co., 179 A. 823, 120 Conn. 
178. 

Technical devastavit 

Where an administrator had been 
removed and a successor appointed, 
his failure to tender to the succes¬ 
sor certificates of stock belonging to 
the estate until just before the trial 
in the circuit court on appeal from 
the probate court was technical dev¬ 
astavit, which rendered him and his 
surety liable for the costs of the 
proceedings against them.—Missis- 
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sippi Valley Trust Co. v. Taylor, Mo. 

App., 23S S.W. 558. 

43. Cal.—Willson v. Hernandez, 5 
Cal. 437. 

44. U.S.—In re McDonald’s Estate, 
D.C.Minn., 42 F.2d 266—Ellis v. 
Stevens, D.C.Mass., 37 F.Supp. 488 
—First Nat. Bank & Trust Co. in 
Minneapolis v. National Surety 
Corporation, D.C.Minn., 25 F.Supp. 
392. 

Ala.—Boyte v. Perkins, 99 So. 652, 
211 Ala. 130. 

Alaska.—In re Matheson’s Estate, 7 
Alaska 322—Grant v. National 
Surety Co., 7 Alaska 179. 

Ark.—Fidelity & Deposit Co. v. Fair- 
field, 262 S.W. 322, 164 Ark. 498. 

Cal.—Smith v. Fidelity & Deposit 
Co. of Maryland, 19 P.2d 1018, 130 
Cal.App. 45. 

Idaho.—Knowles v. Kasiska, 268 P. 
3, 5, 46 Idaho 379, citing Corpus Ju¬ 
ris. 

Ill.—People, for Use of Stough v. 
Danforth, 12 N.E.2d 227, 293 Ill. 
App. 280. 

Iowa.—x n re Tabasinsky’s Estate, 
293 N.W. 578, 228 Iowa 1102—In re 
Sterner’s Estate, 277 N.W. 366, 224 
Iowa 605—In re Durey’s Estate, 
245 N.W. 236, 215 Iowa 257—In re 
Carpenter’s Estate, 231 N.W. 376, 
210 Iowa 553. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 744, 151 Kan. 724, citing Cor¬ 
pus Juris—Schmidt v. Simmons, 17 
P.2d 835, 136 Kan. 666. 
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though they were not parties to, 45 and did not have 
notice of, 46 the proceedings, and cannot be col¬ 
laterally questioned by them in an action on the 
bond, 47 their only remedy being by way of appeal, 
writ of error, or application for a new trial, 48 or 


by a direct proceeding in equity. 49 Thus a judg¬ 
ment establishing a devastavit against the repre¬ 
sentative is conclusive against the sureties, 50 a 
judgment on final settlement in the probate court 
is conclusive as to the existence and amount of as- 


Mass.—Standard Rubber Co. v. Car- 
berry, 6 N.E.2d 772, 296 Mass. 503 
—King: v. Murray, 190 N.E. 526, 
286 Mass. 492. 

Mo.—State ex rel. Gott v. Fidelity & 
Deposit Co. of Baltimore, Md., 298 
S.W. 83, 317 Mo. 1078. 

Mont.—Baker v. Hanson, 231 P. 902, 
72 Mont. 22—In re Smith’s Estate, 
199 P. 696, 60 Mont. 276. 

N.Y.—In re Copsteins’ Estates, 279 
N.Y.S. 411, 155 Misc. 424—In re 
Lichtman’s Estate, 265 N.Y.S. 415, 
148 Misc. 228. 

Okl.—Exendine v. Iron, 4 P.2d 1035, 
153 Okl. 177. 

Or.—Anderson v. Johnson, 45 P.2d 
168, 150 Or. 386. 

S.D.—Broast v. Interstate Surety 
Co., 205 N.W. 717, 48 S.D. 581. 

Wis.—O'Neill v. Maryland Casualty 
Co. of Baltimore, Md., 300 N.W. 
167, 238 Wis. 529—Newcomb v. In¬ 
gram, 248 N.W. 171, 211 Wis. 88, 
modifying 243 N.W. 209, 211 Wis. 
88, rehearing granted 245 N.W. 121. 
24 C.J. p 1079 note 18, p 1028 note 1. 
Defenses not available 

Surety on administrator’s bond, 
when sued thereon, cannot make any 
defense which administrator might 
have made in proceeding determining 
his liability.—Swanberg v. National 
Surety Co., 283 P. 761, 86 Mont 340. 
Direct proceedings on bond 

Where judgment creditor or bene¬ 
ficiary under decree of distribution 
pursues remedy on administrator's 
bond rather than by action at law, de¬ 
fendants cannot secure second hear¬ 
ing of their contentions already pre¬ 
sented to court which rendered de¬ 
cree.—Hemenway v. Harrigan, 191 N. 
E. 396, 287 Mass. 149. 

Final adjudication 
The allowance of a claim against 
estate and an order requiring imme¬ 
diate payment of claim was a final 
adjudication in absence of fraud or 
collusion.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

Legal liability’ 

In the absence of fraud or collu¬ 
sion, or unless such determination 
was not founded on legal liability or 
exceeded such liability, an order di¬ 
recting the personal representative 
to make payment is conclusive on 
his surety where he has had an op¬ 
portunity to rebut the presumptive 
evidence of the order.—In re Slobo- 
din-Edelson's Estate, 258 N.Y.S. 454, 
144 Misc. 273. 

Matters concluded 

(1) Adjudication of Minnesota 
probate court determining adminis¬ 


tratrix’ liability to estate was con¬ 
clusive in action against corporation 
which had assumed liability of sure¬ 
ty on administratrix’ bond, not only 
as to amount but as to all that was 
involved in the issues on hearing be¬ 
fore probate court and included 
items going to make up total sum 
due and the grounds for including 
such items.—National Surety Corpo¬ 
ration of New York v. Ellison, C.C.A. 
Minn., 88 F.2d 399. 

(2) Other matters see 24 C.J. p 
1079 note 18 [e]. 

In South Carolina the text rule is 
followed, although there are some 
early cases to the contrary. 

U.S.—Thrower v. Kistler, D.C.S.C., 14 
F.Supp. 217, 221, quoting Corpus 
Juris and making reference to 
Corpus Juris to show conflict in 
South Carolina cases. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
24 C.J. p 1079 note 18 [c]. 

45. Cal.—Treweek v. Howard, 39 P. 
20, 105 Cal. 434. 

Idaho.—Knowles v. Kasiska, 268 P. 
3, 5, 46 Idaho 379, citing Corpus 
Juris. 

Iowa.—In re Davie’s Estate, 278 N. 
W. 616, 224 Iowa 1177—In re Ster- 
ner’s Estate, 277 N.W. 366, 224 
Iowa 605—In re Jackson’s Estate, 
252 N.W. 775, 778, 217 Iowa 1046, 
91 A.L.R. 937, citing Corpus Juris 
—In re Kessler’s Estate, 239 N.W. 
555, 213 Iowa 633—In re Carpen¬ 
ter’s Estate, 231 N.W. 376, 210 
Iowa 553. 

Mont.—Mitchell v. Columbia Casual¬ 
ty Co., 106 P.2d 344, 111 Mont. 88— 
Swanberg v. National Surety Co., 
283 P. 761, 86 Mont. 340. 

N.Y.—In re Slobodin-Edelson’s Es¬ 
tate, 258 N.Y.S. 454, 144 Misc. 273. 
Ohio.—O’Conner v. State, 18 Ohio 
225. 

S.D.—Broast v. Interstate Surety 
Co., 205 N.W. 717, 48 S.D. 581. 

Wis.—Clark v. Sloan, 254 N.W. 653, 
215 Wis. 423. 

24 C.J. p 1080 note 19. 

46. Iowa—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

Mont.—Mitchell v. Columbia Casual¬ 
ty Co., 106 P.2d 344, 111 Mont. 88 
—Swanberg v. National Surety Co., 
283 P. 761, 86 Mont. 340. 

Okl.—Baird v. Patterson, 44 P.2d 90, 
172 Okl. 158. 

Actual notice 

Where administrator’s surety did 
not request actual notice of filing of 
account, notice by advertisement of 
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filing and intended audit was as ef¬ 
fective and binding as actual notice. 
—Commonwealth to Use of Carman 
v. Toebe, 173 A. 169, 315 Pa. 218. 
Notice of appearance 

Administrator’s surety which filed 
no notice of appearance or pleading 
was not entitled to notice of pro¬ 
ceeding to compel administrator to 
account.—In re Lichtman's Estate, 
265 N.Y.S. 415, 148 Misc. 228. 

47. U.S.—American Surety Co. of 
New York v. Baker, C.C.A.Fla., 112 
F.2d 686. 

Alaska.—Grant v. National Surety 
Co., 7 Alaska 179. 

Iowa.—In re Jackson’s Estate, 252 
N.W. 775, 778, 217 Iowa 1046, 91 
A.L.R. 937, citing Corpus Juris. 
Kan.—Schmidt v. Simmons, 17 P.2d 
835, 136 Kan. 666. 

Neb.—Brownfield v. Edwards, 271 N. 

W. 797, 132 Neb. 325. 

N.Y.—In re Penna’s Estate, 290 N. 
Y.S. 200, 160 Misc. 525, reversed 
on other grounds 293 N.Y.S. 73, 
250 App.Div. 719, affirmed In re 
National City Bank of New York, 
10 N.E.2d 571, 274 N.Y. 600. 

S.D.—Van Ornum v. Smith, 254 N. 
W. 925, 62 S.D. 534—Broast v. In¬ 
terstate Surety Co., 205 N.W. 717, 
48 S.D. 581. 

24 C.J. p 1080 note 20. 

48. Alaska.—Grant v. National Sur¬ 
ety Co., 7 Alaska 179. 

Iowa.—In re Davie's Estate, 278 N. 
W. 616, 224 Iowa 1177—In re Ster- 
ner’s Estate, 277 N.W. 366, 224 
Iowa 605—In re Jackson's Estate, 
252 N.W. 775, 778, 217 Iowa 1046, 
91 A.L.R. 937, citing Corpus Juris. 
Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340—Bak¬ 
er v. Hanson, 231 P. 902, 72 Mont. 
22 . 

24 C.J. p 1080 note 21. 

Ou appeal from allowance of ex¬ 
ecutor’s account, which did not state 
truth regarding amount of property 
which came into hands of accountant 
and sources, could not bind surety.— 
Murray v. Massachusetts Bonding & 
Insurance Co., 186 N.E. 377, 283 

Mass. 15. 

49. N.J.—Ordinary v. Kershaw, 14 
N.J.Eq. 527. 

S.C.—Schnell v. Schroder, 8 S.C.Eq. 
334. 

50. S.C.—McKenzie v. Standard Ac¬ 
cident Ins. Co., 1 S.E.2d 502, 189 
S.C. 475. 

24 C.J. p 1080 note 23. 
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sets, 51 and a judgment or decree against the repre¬ 
sentative in favor of a creditor, legatee, or dis¬ 
tributee is conclusive as to the nature and validity 
of the claim, 52 although not of the existence or 
sufficiency of assets to pay the same. 53 The sure¬ 
ties cannot set up in an action on the bond any ir¬ 
regularities in the decree against the principal, 54 
or in the proceedings on which it was based; 55 
but they are not precluded from showing that the 
decree was obtained through fraud or collusion, 56 


or that the court exceeded its jurisdiction. 57 Like¬ 
wise, a surety is entitled to assert his nonliability, 
under the terms of the bond, for the acts of the 
personal representative furnishing the basis for the 
decree or order fixing his liability. 58 

In a few jurisdictions, however, it is held that 
a judgment or decree against the principal is not 
conclusive against the surety but only prima facie 
evidence; 59 and even where the general rule is 


51. Ark.—Fidelity & Deposit Co. v. 
Fairfield, 262 S.W. 322, -164 Ark. 
498. 

Cal.—Smith v. Fidelity & Deposit 
Co. of Maryland, 19 P.2d 1018, 130 
Cal.App. 45. 

Kan.—Schmidt v. Simmons, 17 P.2d 
835, 136 Kan. 666. 

Mo.—State ex rel. Mann v. Reynolds, 
App., 62 S.W.2d 483. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340—Bak¬ 
er v. Hanson, 231 P. 902, 72 Mont. 
22 . 

Or.—Anderson v. Johnson, 45 P.2d 
168, 150 Or. 386. 

S.D.—Broast v.' Interstate Surety Co., 
205 N.W. 717, 48 S.D. 581. 

Wis.—Newcomb v. Ingram, 248 N.W. 
171, 211 Wis. 88, modifying 243 
N.W. 209, 211 Wis. 88, rehearing 
granted 245 N.W. 121. 

24 C.J. p 1080 note 24. 

Amount not included 

In proceedings against executor’s 
surety, based on prior adjudication 
of executor’s indebtedness to estate, 
amount not included in such adjudi¬ 
cation was improperly imposed on 
surety.—In re Carpenter’s Estate, 
231 N.W. 376, 210 Iowa 553. 

52. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

24 C.J. p 1081 note 25. 

Prior to final accounting* 

Where the recovery of a judgment 
on a claim produces no other effect 
than would result from its mere al¬ 
lowance by the estate fiduciary and 
where the basis of the alleged obli¬ 
gation of the estate is open to the 
most exacting scrutiny, in an action 
to enforce the liability of surety on 
a judgment on a claim prior to final 
accounting, evidence is admissible to 
show the basis of the judgment and 
the manner of its recovery.—In re 
Gellis’ Estate, 252 N.Y.S. 725, 141 
Misc. 432. 

53. Ala.—Woodall v. Wright, 37 So. 
846, 142 Ala. 205. 

24 C.J. P 1081 note 26. 

54. Ark.—U. S. Fidelity & Guaranty 
Co. v. Hodgins, 185 S.W. 1092, 123 
Ark. 507. 

24 C.J. P 1081 note 27. 

Correctness and sufficiency of order 
Questions regarding correctness 
and sufficiency of Order determining 


administrator's liability to estate are 
conclusive against surety failing to 
appeal or move for correction of or¬ 
der.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

55. Minn.—Pierce v. Maetzold, 148 
N.W. 302, 126 Minn. 445. 

24 C.J. p 1081 note 28. 

56. Alaska.—Grant v. National Sur¬ 
ety Co., 7 Alaska 179. 

Iowa.—In re Carpenter’s Estate, 231 
N.W. 376, 210 Iowa 553. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
S.D.—Broast v. Interstate Surety Co., 
205 N.W. 717, 48 S.D. 581. 

24 C.J. p 1081 note 29. 

Direct proceedings 

It has been held, however, that 
sureties are bound by judgment 
against administrator, unless collu¬ 
sion or fraud is established in direct 
proceeding.—Exendine v. Iron, 4 P. 
2d 1035, 153 Okl. 177. 

Failure to interpose defense 

Failure of administrator -to inter¬ 
pose valid defense in action brought 
by decedent's mortgagee without 
having foreclosed mortgage was 
fraud on surety, permitting surety to 
impeach judgment.—In re Gellis' Es¬ 
tate, 252 N.Y.S. 725, 1.41 Misc. 432. 

57. Ariz.—Fidelity & Deposit Co. of 
Maryland v. Meldrum, 50 P.2d 570, 
46 Ariz. 295. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
24 C.J. p 1081 note 30. 

Court held to have jurisdiction 
Iowa.—i n re Davie's Estate, 278 N. 

W. 616, 224 Iowa 1177. 

Title to property 

Where the county court does not 
have jurisdiction to determine title 
to property, and where an adminis¬ 
trator claims a certain fund adverse¬ 
ly to the rights of the estate, the 
county court may conduct an in¬ 
vestigation of such claims, but an 
order resulting from such investiga¬ 
tion finding title in the estate and 
purporting to charge the administra¬ 
tor with such fund cannot be made 
the basis of a suit by the estate 
against the surety on the adminis¬ 
trator's bond.—American Surety Co. 
of New York v. Wilson, 44 P.2d 35, 
172 Okl. 107. 

58. Mont.—Swanberg v. National 
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Surety Co., 283 P. 761, 86 Mont. 
340 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 16 S.E.2d 529, 198 S.C. 109 
—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
Bond for special purpose 

Probate judge's order made on ex¬ 
ecutor’s final account was not res 
judicata of liability of sureties on 
executor’s bond given incident to 
real estate loan where sureties were 
not before probate court by proper 
notice and sureties' liability was not 
before court for adjudication al¬ 
though order contained recitals re¬ 
garding mortgage loan and execu¬ 
tor’s misappropriation, and neither 
was an order of probate court au¬ 
thorizing suit on executor’s bond 
given incident to consummation of 
real estate loan.—Wayne Probate 
Judge, for Use and Benefit of Voss v. 
Budnick, 253 N.W. 270, 266 Mich. 

209. 

Not collateral attack 

In suit against administrator and 
administrator's surety for amounts 
due from administrator because of 
administrator's mishandling of as¬ 
sets, surety’s defense that some of 
the assets involved were partnership 
assets and that administrator's liabil¬ 
ity therefor was beyond scope of the 
bond was not a collateral attack on 
probate court's order finding amount 
due from administrator.—Higbee, for 
Use of Heaney, v. American Em¬ 
ployers Ins. Co., 278 N.W. 85, 283 
Mich. 328. 

Proceeds of realty 

In proceeding to settle administra 
trix’ account, decree giving effect to> 
compromise agreement which covered 
real estate and proceeds thereof as 
well as personalty was binding on 
the heirs and next of kin, but was: 
not conclusive as to realty or pro¬ 
ceeds on administratrix' surety, since- 
surety was not a party to the settle¬ 
ment agreement and its liability for 
delinquencies of administratrix when 
decree was entered was confined ex¬ 
clusively to personal property.—In 
re Flannery's Estate, 9 N.Y.S.2dL 486, 
170 Misc. 92. 

59. U.S.—Maryland Casualty v. 
Simmons, C.C.A.Ga., 2 F.2d 29, cer¬ 
tiorari denied 45 S.Ct. 226, 2.66 XL 
S. 634, 69 L.Ed. 480. 



§ 967 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


recognized it is not inflexible. 60 Thus the general 
rule is held not to apply to sureties on the bond of 
a deceased executor or administrator where the 
decree is based on a settlement made by his per¬ 
sonal representative, 61 or by an administrator de 
bonis non, 62 or in cases where judgment is rendered 
against the representative after his authority as 
such has terminated, 63 or after the sureties have 
been discharged from liability. 64 So also it is held 
that, in order that the surety of an administrator 
may be precluded by a judgment ascertaining the 
balance in his principal’s hands, it must appear that 
be was a party to the action, 65 and that, where the 
statute requires sureties on an administrator’s bond 
to be made parties to a voluntary accounting by 
the administrator, a decree of the surrogate on 
such accounting directing payment of a specified 
amount by the administrator is not binding on the 
sureties, where they were not cited and did not 
appear in the proceeding. 66 Also, in an action on 
the administration bond, where the surety was not 
a party to proceedings wherein the representative 
was ordered to pay a certain sum to plaintiffs as 
distributees, it has been held that the surety may 
question plaintiff’s status as a distributee. 67 Like¬ 
wise an order finding that an administrator is in¬ 
debted to the estate on an indebtedness to decedent 
and directing him to pay it to his successor has 


been held not to be conclusive on his surety so as 
to prevent him from showing that the adminis¬ 
trator has been insolvent since the time of dece¬ 
dent’s death and that his failure to pay his indebt¬ 
edness does not constitute a breach of his bond. 68 
Where a surety on an administrator’s bond died 
several years before any notice was given or judg¬ 
ment rendered against the principal on final settle¬ 
ment, and there was no administration of the es¬ 
tate of the deceased surety, a judgment rendered 
against the principal on the final settlement was 
held not conclusive against the surety’s estate. 69 

§ 967. Who May Enforce Liability on Bond 

Any person interested in the estate who has sustained 
an injury by breach of the conditions of an administra¬ 
tion bond may, as a general rule, enforce liability on the 
bond. 

The general rule is that, as an administration 
bond is intended for the benefit and protection of 
all persons interested in the administration of the 
estate and the proper application of its assets, 70 
an action thereon may be maintained by any per¬ 
son so interested who has sustained an injury by 
any breach of its conditions. 71 

It has been held that the permanent administra¬ 
tor alone can sue on a temporary administrator’s 
bond requiring him to preserve the estate and to 


Ga.—Davis v. Melton, 168 S.E. 320, 46 
Ga.App. 639. 

Md.—Watkins v. State, 161 A. 173, 

162 Md. 609, criticizing statements 
to contrary in Jenkins v. State, 
23 A. 608, 790, 76 Md. 255. 

Miss.—Lawson v. Dean, 109 So. 801, 
144 Miss. 309, set aside on sugges¬ 
tion of error on other grounds 110 
So. 797, 144 Miss. 309. 

Va.—Koteen v. Bickers, 177 S.E. 904, 

163 Va. 676. 

24 C.J. p 1081 note 31. 

Notice of claim 

In creditor’s action on administra¬ 
trix’ bond, after securing judgment 
against administratrix, sureties could 
show that administratrix did not 
have notice of claim when distribu¬ 
tion was made.—Watkins v. State, 
161 A. 173, 162 Md. 609. 

Suit against one of sureties 

The rendition of a judgment in 
favor of the heirs, fixing the liability 
of the administrator, and a return 
by the sheriff on the execution issued 
on such judgment of nulla bona, suf¬ 
ficiently establishes a prima facie 
devastavit on the part of the admin¬ 
istrator, and will authorize a suit 
by the heirs against one or more of 
the sureties on the bond of the ad¬ 
ministrator, without joining the lat¬ 
ter in the suit.—Hunter v. Burson, 
147 S.E. 53. 168 Ga. 59. j 


60. Me.—Burgess v. Young, 54 A. 
910, 97• Me. 386. 

24 C.J. p 1081 note 32. 

Statute of limitations 

There are some exceptions to the 
rule that the sureties are bound by 
a judgment recovered against the 
principal, as where he fails to plead 
the statute of limitation or allows 
himself to be defaulted or the judg¬ 
ment is suffered collusively.—Mc- 
Kim v. Haley, 53 N.E. 152, 173 Mass. 
112 . 

61. Ala.—Cowan v. Perkins, 107 So. 
63, 214 Ala. 155. 

24 C.J. p 1081 note 33. 

62. Ark.—Crouch v. Edwards, 12 S. 
W. 1070, 52 Ark. 499. 

Cal.—Reither v. Murdock, 67 P, 784, 
135 Cal. 197. 

63. Me.—Bourne v. Todd, 63 Me. 427. 
6*. Ill.—Rutter v. Hall, 31 Ill.App. 

647. 

65. Ky.—Creutz v. Artsman, 8 Ky. 
L. 422. 

66. N.Y.—Cookman v. Stoddard, 116 
N.Y.S. 901, 132 App.Div. 485, af¬ 
firmed 93 N.E. 1118, 200 N.Y. 563. 

67. Ky.—Hensley v. Hensley, 58 S. 
W.2d 410, 248 Ky. 207. 

68. Wyo,—State v. Allen, 294 P. 
681, 42 Wyo. 296. 

69. Mo.—State v. Goggin, 90 S.W. 
379, 191 Mo. 482, 109 Am.S.R. 826. 
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70. N.J.—Ordinary v. Hitchner, 194 
A. 158, 119 N.J.Law 20. 

24 C.J. p 1082 note 40. 

71. U.S.—S(c)holtz for Use of Ea> 
nett Nat. Bank of Jacksonville v. 
Hartford Accident & Indemnity 
Co., C.C.A.Fla., 88 F.2d 184. 

Pa.—Commonwealth, to Use of Froe- 
lieh v. Nolt, 63 Pa.Super. 332. 

24 C.J. p 1082 note 41. 

War risk insurance 

Under statute providing that on 
death of soldier the beneficiary 
named in his insurance policy shall 
receive monthly payments, and if 
all payments under policy have not 
been paid to beneficiary at time of 
beneficiary’s death balance due from 
policy must be paid to administra¬ 
tor of estate of dead soldier, admin¬ 
istratrix de bonis non of estate of 
deceased veteran’s father was not 
proper party to maintain action 
against surety on” bond of veteran’s 
administrator to recover proceeds 
which administrator had received un¬ 
der war risk policy in which father 
was named beneficiary, and for which 
administrator had failed to account, 
but proper party to recover proceeds 
was administrator de boms non of 
veteran's estate.—State ex rel. Lank¬ 
ford v. Fidelity & Deposit Co. of 
Maryland, 123 S.W.2d 552, 232 Mo. 
App. 979; 
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turn over the assets to the legal administrator. 72 

It has been held that the probate court or judge 
cannot voluntarily move in the prosecution of pro¬ 
bate bonds, since the prosecutor or real plaintiff 
must be one who was or may have been injured by 
the alleged breaches of the condition. 73 Likewise 
it has been held that the master commissioner of 
the circuit court has no capacity to sue on an ad¬ 
ministration bond. 74 Under some statutes, how¬ 
ever, the ordinary becomes the plaintiff in an ac¬ 
tion on an administration bond, and the prosecu¬ 
tion of the action continues to be under his discreet 
control. 75 

Administrator de bonis non. It is generally held, 
frequently by virtue of express statutory enactment, 
that the administrator de bonis non may sue for 
any breach of the bond of his predecessor, 76 and 
indeed it has been held that, where an administra¬ 
tor de bonis non has been appointed, his right to sue 
for a breach of the bond of the former representa¬ 
tive excludes that of the heirs or creditors, 77 al¬ 
though, if the administrator de bonis non refuses 
to sue, a creditor may bring an action, making the 
administrator de bonis non a party defendant. 78 
In some jurisdictions, however, the administrator 
de bonis non may sue on the bond with respect to 
assets which were not administered by his predeces¬ 
sor, 79 but this is the limit of his right, and he can¬ 
not sue for other breaches, such as maladministra¬ 
tion, waste, conversion, etc. 80 Also, under some 
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statutes the right of action given to the administra¬ 
tor de bonis non to sue on the bond is one for non¬ 
delivery of unadministered assets, and not one for 
waste. 81 At common law, and in some jurisdic¬ 
tions in the absence of a statute to the contrary, an 
administration bond was considered as indemnity 
only to those interested in the estate as creditors, 
legatees, or distributees, and it was held that an 
administrator de bonis non could not maintain an 
action on the bond of his predecessor. 82 

A public administrator who has succeeded to 
the rights of a special administrator and to whom 
the bond of the latter has been duly assigned for 
the purpose of prosecution may bring an action 
as public administrator on the bond. 83 An admin¬ 
istrator of an estate appointed on the death of the 
public administrator has been held to be author¬ 
ized to bring action on the official bond for de¬ 
faults of the public administrator while acting as 
general administrator of the estate. 84 

Corepresentative. Where one corepresentative 
has died, resigned, or been removed from office, 
the other may sue on the former's bond for any 
breach committed by him, where they have given 
separate bonds, 85 or if they have given a joint 
and several bond he may, as the representative of 
the estate, sue on such bond, 86 notwithstanding 
any individual liability to the sureties on the bond 
for the acts of his ^representative. 87 One corep¬ 
resentative cannot, of course, sue on the bond for 
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72. Ga.—Foster v. Wood, 137 S.E. 
847, 36 Ga.App. 734. 

73. Ala.—Williams v. Stoutz, 9 So. 
155, 92 Ala. 516—Perkins v. Moore, 
16 Ala. 9. 

Vt.—Randolph Dist. Prob. Ct. v. 
Brainard, 48 Vt. 620. 

74. Ky.—Fidelity & Deposit Co. of 
Maryland v. Barrett, 111 S.W.2d 
631, 271 Ky. 163. 

75. Determination to put bond in 
suit 

In action by ordinary to establish 
alleged, forfeiture of administrator’s 
bond, the court is not concerned with 
the determination of the ordinary to 
put the bond in suit, and his decree 
upon that subject will be regarded as 
conclusive.—Ordinary v. Bastian, 1 
A.2d 471, 16 N.J.Misc. 440. 

76. Ariz.—Stapley v. Stapley, 242 P. 
1005, 29 Ariz. 487. 

Kan.—Wollard v, Peterson, 56 P.2d 
476, 143 Kan. 566. 

Minn.—Beckman v. Beckman, 277 N. 

W. 355, 202 Minn. 328. 

N.H.—Weston v. Second Orthodox 
Congregational Society, 110 A. 137, 
79 N.H. 245. 

N.D.—Graber v. Bontrager, 285 N.W. 
865, 69 N.D. 300. 


Ohio.—U. S. Fidelity & Guaranty Co. 
v. Decker, 171 N.E. 333, 122 Ohio 
St. 285, 68 A.L.R. 1538. 

24 C.J. p 1083 note 65. 

Void letters de bonis non 

The complaint in an action brought 
against the surety on the adminis¬ 
trator's bond was properly dismissed 
where the issuance of letters de bonis 
non to plaintiff was void because the 
original administrator had never been 
removed by order.—Lapiedra v. 
American Surety Co., 159 N.E. 710, 
247 N.Y. 25, affirming 221 N.Y.S. 521, 
220 App.Div. 738. 

77. Ky.—Fidelity & Deposit Co. of 
Maryland v. Barrett, 111 S.W.2d 
631, 271 Ky. 163. 

24 C.J. p 1083 note 66. 

78. Ga.—Thornton v. Park, 61 Ga. 
549. 

N.C.—Wilson v. Pearson, 9 S.E. 707, 
102 N.C. 290. 

79. Me.—Meservey v. Kalloch, 53 A. 
876, 97 Me. 91. 

24 C.J. p 1083 note 63. 

80. Me.—Waterman v. Dockray, 3 
A. 49, 78 Me. 139. 

24 C.J. p 1083 note 64. 
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Recovery necessary for payment of 
debts 

An administrator de bonis non may 
sue on the bond of a former admin¬ 
istrator only in case the estate is in¬ 
solvent or where suit and recovery 
may be necessary for the payment 
of the debts of the estate.—National 
Surety Corporation v. Laughlin, 172 
So. 490, 178 Miss. 499. 

81. R.I.—Probate Court of East 
Providence v. McCormick, 185 A. 
592, 56 R.I. 308, reargument denied 
189 A. 2, 57 R.I. 157. 

82. U.S.—U. S. v. Walker, D.C., *3 
S.Ct. 277, 109 U.S. 258, 27 L.Ed. 
927. 

24 C.J. p 1083 notes 60-62. 

83. N.Y.—Dayton v. Johnson, 69 N. 
Y. 419. 

84. N.D.—Kelsey v. Olsness, 249 N. 
W. 919, 63 N.D. 758. 

85. Del.—Burton v. Tunnell, 5 Del. 
182. 

86. N.Y.—Nanz v. Oakley, 24 N.E. 
306, 120 N.Y. 84, 9 L.R.A. 223, re¬ 
versing 37 Hun 495. 

24 C.J. p 1084 note 71. 

87. N.Y.—Sperb v. McCoun, 18 N.E. 
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his own benefit where he is himself in default, 88 
but it has been held that an innocent corepresenta¬ 
tive who is also a legatee may sue on the bond for 
the default of the other, although by virtue of the 
bond both might be sued by a creditor or other 
legatee. 89 

Creditors. A creditor of the estate may sue on 
the bond for a breach of its conditions by which 
he has been injured, 90 but one creditor cannot sue 
for his individual debt and recover for the full 
amount thereof to the prejudice of other creditors 
equally entitled. 91 The right of a creditor to sue 
on an administration bond has been held not to 
be affected by the right also granted to an adminis¬ 
trator de bonis non to sue on his predecessor’s 
bond. 92 

A creditor of an heir has no direct interest in 
the bond and is not entitled to sue thereon. 98 

Heirs and distributees. An administration bond 
inures to the benefit of heirs and distributees, and 
they may sue for any breach of condition by which 
they have been injured. 94 Where administration 
has for all practical purposes been completed, the 
final account rendered and approved, debts and 
taxes paid, and the amounts due the respective heirs 


judicially determined, it has been held that the 
heirs may proceed directly against the administra¬ 
tor and his bond on his failure to pay over, and 
that it is not necessary for such heirs to suspend 
the powers of the administrator, cite him to appear, 
secure a revocation of his letters, and secure the 
appointment of an administrator de bonis non to 
proceed against the bond. 95 It has also been con¬ 
sidered that if the representative has died, resigned, 
or been removed, and the estate owes no debts, an 
heir or distributee may sue without the necessity 
of the appointment of an administrator de bonis 
non, 96 but there is also authority for the view that 
under such circumstances an action on the bond 
can be brought only by an administrator de bonis 
non. 97 Where there are creditors whose claims" 
have not been paid, it has been held that only an 
administrator de bonis non can sue on the bond of 
the former representative; 98 and if an adminis¬ 
trator de bonis non has been actually appointed he 
is the proper person to enforce any liability on the 
bond even though there are no unpaid creditors. 99 
Under a statute giving the right to the administra¬ 
tor de bonis non to sue on an administration bond, 
it has been held that heirs and distributees cannot 
bring such a suit, at least in the absence of a re- 


441, 110 N.Y. 605, 1 L.R.A. 490— 
Boyle v. St. John, 28 Hun 454. 

24 C.J. p 1084 note 72. 

Liability of corepresentatives who 
have given joint bond for the acts 
of each other see supra § 945. 

88- Cal.—Hewlett v. Beede, 83 P. 

1086, 2 Cal.App. 561. 

24 C.J. p 1084 note 73. 

89. R.I.—Providence Municipal Ct. 
v. Whaley, 55 A. 750, 25 R.I. 289, 
105 Am.S.R. 890, 63 L.R.A. 235. 

90. Ga.—Eddleman v. Lewis, 198 S. 
E. 108, 58 Ga.App. 177. 

R.I.—Probate Court of East Provi¬ 
dence v. McCormick, 185 A. 592, 
56 R.I. 308, reargument denied 189 
A. 2, 57 R.I. 157. 

24 C.J. p 1083 note 57. 

Attorney 

Where attorney rendered services 
to administratrix in connection with 
the adjustment of additional tax 
claims against decedent’s estate, and 
administratrix settled, and trans¬ 
ferred assets of estate without pay¬ 
ing attorney as respects liability of 
surety on administratrix’ bond, attor¬ 
ney was not a “beneficiary” or a 
“creditor” of estate, authorized under 
statute to sue for a distributive in¬ 
terest in estate.—State ex rel. Dahl- 
berg v. American Surety Co.*, 121 S. 
W.2d 546, 173 Tenn. 505. 

State as holder of valid claim 
against deceased may bring action on 
bond against administrator failing 


to give due notice.—People v. Os¬ 
good, 285 P. 753, 104 Cal.App. 133. 

91. Mass.—Newcomb v. Wing, 3 
Pick. 168. 

N.J.—Dickerson v. Robinson, 6 N.J. 
Law 195, 10 Am.D. 396. 

92. R.I.—Probate Court of East 
Providence v. McCormick, 185 A. 
592, 56 R.I. 308, reargument denied 
189 A. 2, 57 R.I. 157. 

93. Mass.—Fay v. Hunt, 5 Pick. 
398. 

94. Md.—State, for Use of Suszko, v. 
Swift, 183 A. 243, 170 Md. 104. 

| Miss.—National Surety Corporation 
v. Laughlin, 172 So. 490, 494, 178 
Miss. 499, citing Corpus Juris. 

N.Y.—In re Sweeney's Estate, 247 N. 

Y.S. 542, 231 App.Div. 269. 

S.D.—Broast v. Interstate Surety Co., 
205 N.W. 717, 48 S.D. 581. 

24 C.J. p 1082 notes 42, 43. 

After demand and consent of court 
After demand on the executor and 
his bondsman and after having ob¬ 
tained consent of the county court, a 
distributee has a right to sue on 
the bond of the executor in case the 
executor fails or refuses to make 
distribution in compliance with the 
decree of distribution entered in the. 
county court.—Brownfield v. Ed¬ 
wards, 271 N.W. 797, 132 Neb. 325. 
After payment 

Where decedent’s daughter had re¬ 
ceived all that was due her from es- 
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tate, she could not maintain action 
in name of ordinary on administra¬ 
tor’s bond based on his failure to set¬ 
tle his account.—Ordinary v. Hitch- 
ner, 194 A. 158, 119 N.J.Law 20. 

Guardian of minor heirs may bring 
suit on administration bond.—Head 
v. Scruggs, 173 S.E. 113, 178 Ga. 

324—Langford v. Johnson, 167 S.E. 
779, 46 Ga.App. 444, transferred, see 
162 S.E. 690, 174 Ga. 348. 

Public administrator 

Heir may sue on the official bond 
of a public administrator; and the 
power of court to require a bond 
for a particular estate, in addition 
to the official bond, was designed to 
cover cases where the personal as¬ 
sets of the estate were of greater 
value than the penal sum of the of¬ 
ficial bond, and does not limit the 
right of an individual to bring suit 
on the official bond.—People, for use 
of Lamb, v. Betzold, 281 Ill.App. 227. 

95. S.D.—Broast v. Interstate Sure¬ 
ty Co., 205 N.W. 717, 48 S.D. 581. 

96. Mo.—State v. Thornton, 56 Mo. 
325. 

Tex.—Fort v. Fitts, 1 S.W. 563, 66 
Tex. 593—Ward v. Ward, 1 Tex. 
Unrep. Cas. 123. 

97. N.C.—Gilliam v. "Watkins, 10 S. 
E. 183, 104 N.C. 180. 

9®w Tex.—Peveler v. Peveler, 54 Tex. 
53. 

24 C.J. p 1082 note 46. 

99. Mo.—State v. Fulton, 35 Mo. 323. 
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quest made of the personal representative and his 
refusal to do so. 1 

The widow or heir of a deceased heir cannot sue 
on the bond for such heir’s distributive interest, 
but the action must be by the personal representa¬ 
tive of the deceased heir. 2 

A holder of an unpaid garnishment judgment 
against an administrator for money due a distribu¬ 
tee has been held to be a person aggrieved within 
a statute permitting persons aggrieved by malad¬ 
ministration of the estate to bring action on the 
administration bond. 3 

Where a distributee has assigned his interest, an 
action on the bond to recover the same should or¬ 
dinarily be brought on the relation of the assignor 
to the use of the assignee, 4 but'it has been held that 
the assignee is a “party aggrieved” within the 
meaning of a code provision permitting the party 
aggrieved to sue in his own name. 5 

Legatees and devisees. A legatee or devisee may 
sue on an administration bond where he has been 
injured by a breach of its condition. 6 In case the 


legatee or devisee is an infant the action should be 
brought by his next friend, 7 or by his lawfully 
authorized attorney. 8 In case of the death of a 
legatee or devisee his personal representative may 
bring an action on the bond of the executor. 9 

Where the breaches alleged consist of the ex¬ 
ecutor’s failure to return an inventory and wast¬ 
ing and converting the assets to his own use, it 
has been held that the action for such breaches 
should be brought for the benefit of the estate and 
not for the benefit of a particular legatee or dis¬ 
tributee. 16 

It has been held that the assignee of a decree 
for a legacy cannot sue on the bond to recover the 
legacy, since a legacy is not assignable at law and 
such action can be maintained only on the relation 
of the person who has the legal right. 11 

Principal. It has been said that an insolvent ad¬ 
ministrator may recover against his own sureties 
for the benefit of the creditors of the estate, 12 but 
he cannot sue on the bond to recover for his in¬ 
dividual benefit. 13 


B. REMEDIES 

1. Nature and Form 


§ 968. In General proceedings are available, as appears infra § 969. 

An action on an administration bond Is the usual A creditor’s suit on an administrator’s bond is in 
mode of enforcing liability thereon. no respect a review of the rulings made in a pre- 

The usual method of enforcing the liability on vious suit on a claim against the administrator.!5 
an administration bond is by an action brought on The fact that an action on an administrator’s 
the bond, 14 although in some jurisdictions summary bond is brought at law has been held not to preclude 


1. Consolidation with settlement 
suit 

That action against surety on bond 
of administrator of a decedent’s es¬ 
tate was consolidated with original 
settlement suit did not authorize the 
treatment of the petition in the ac¬ 
tion as a notice and motion for 
judgment against surety so as to jus¬ 
tify the maintenance of the action 
against the surety by master com¬ 
missioner of circuit court and heirs 
of decedent where such parties could 
not maintain the action otherwise.— 
Fidelity & Deposit Co. of Maryland v. 
Barrett, 111 S.W.2d 631, 271 Ky. 
163. 

2. Ark.—George v. Elms, 46 Ark. 
260. 

S.C.—Knight v. Fidelity & Casualty 
Co. of New York, 192 S.E, 558, 184 
S.C. 362. 

3. Mich.—Walden v. Crego’s Estate, 
285 N.W. 457, 288 Mich. 564. 

4. N.C.— Burch v. Clark, 32 N.C. 
172. 


5. Ala.—Jacobs v. Bogart, 29 So. 645, 
128 Ala. 678. 

6. Md.—State, for Use of Czyzowicz 
v. Brown, 183 A. 256, 170 Md. 97. 

24 C.J. p 1082 note 51. 

Town owning cemetery 

Where testatrix directed executor 
to provide for perpetual care of fam¬ 
ily burial lot, town owning cemetery 
was the proper party to maintain 
suit on executor's bond for execu¬ 
tor’s failure to so provide.—Town of 
Lexington v. Burns, 176 N.E. 197, 
275 Mass. .488. 

7. Mass.—Stevens v. Cole, 7 Cush. 
'467. 

8. Mon t t.—Territory v. Cox, 3 Mont. 
197. 

9. Ind.—Nelson v. Corwin, 59 Ind. 
489. 

10. Ohio.—Dawson v. Dawson, 25 
Ohio St. 443. 

11. Va.—Burnett v. Harwell, 3 Leigh 
89, 30 Va. 89. 


12. Pa.—Wolfinger v. Forsman, 6 
Pa. 294. 

13. Conn.—Edwards v. White, 12 
Conn. 28. 

14. Ga.—Butler v. Floyd, 191 S.E. 
460, 184 Ga. 447. 

24 C.J. p 1084 note 77. 

Action as for money had and received 
Secured creditor of intestate hav¬ 
ing lien on fund recovered by admin¬ 
istrator and disbursed could recover 
on bond as for money had and re¬ 
ceived.—Agricultural Finance Corpo¬ 
ration v. Bates, 155 S.E. 32, 171 Ga. 
230, answers to certified questions 
conformed to 155 S.E. 533, 42 Ga. 
App. 255. 

Similarity to suit on guardian’s bond 
The right to sue on an administra¬ 
tor's bond is substantially similar 
to the right to sue on a guardian’s 
bond.—Title Guaranty & Surety Co. 
v. State of Missouri ex rel. and to 
Use of Stormfeltz, C.C.A.Mo., 105 F. 
2d 496. 

: 15- Md.—Watkins v. State, 161 A. 
I 173, 162 Md. 609. 
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the court from applying equitable principles to the 
controversy; 16 and it has been held that where a 
petition in equity is brought, pursuant to statute, 
to enforce the obligations of an administrator’s 
bond, the proceeding is governed by the principles 
which would apply to an action at law on the 
bond. 17 

Remedies as exclusive or alternative. While the 
remedy prescribed by statute for enforcing liability 
on an administration bond has been considered ex¬ 
clusive and prohibitory of any other, 18 the right to 
sue on the bond has been held to be an alternative 
right of which the injured party may avail himself 
if he chooses not to proceed by execution and levy 
against the property of the executor. 19 The fact 
that the state can recover inheritance taxes from 
land distributed by a final decree of distribution 
does not make such remedy exclusive so as to de¬ 
prive it of the right to sue on the administrator’s 
bond. 20 

Bond of county administrator. Persons interest¬ 
ed in an estate vested in a county administrator 
who has not been required to give any other bond 
than as county administrator are entitled to the 
same remedies on such bond as the law affords to 
persons interested in any estate on the ordinary 
bond of the administrator. 21 


§ 969. Summary Proceedings 

Summary proceedings to enforce liability on an ad¬ 
ministration bond may be had as prescribed by statute. 
Generally such proceedings are tried and reviewed as an 
ordinary action, and are subject to the same conditions 
precedent and defenses. 

In some jurisdictions liability on the bond of an 
executor or administrator can be adjudicated sum¬ 
marily by appropriate proceedings. 22 The purpose 
of a statute providing for such proceedings has been 
held to be to simplify the procedure for enforcing 
liability on the bond 23 and to give the court admin¬ 
istering the estate coordinate authority to enforce 
the liability of the surety on the bond instead of 
compelling resort to another tribunal ; 24 but the 
facts required to justify relief remain the same, 
the suitor being permitted merely to obtain it in 
a new forum. 25 A summary remedy on the bond 
has been regarded as cumulative. 26 

Under at least one statute, summary proceedings 
can be had only after there has been an account¬ 
ing, 27 and should be based on a final decree rath¬ 
er than on a mere intermediate order, 28 such as an 
intermediate order directing the administrator to 
pay a judgment creditor. 29 A notice of motion pro¬ 
ceeding against an administrator and his surety has 
been required to be brought in the name of the 
state. 30 The summary remedy under the statute 


16. Iowa.—In re Willenbrock's Es¬ 
tate, 290 N.W. 502, 228 Iowa 234. 

Jurisdiction see infra § 980. 

17. Mass.—Standard Rubber Co. v. 
Carberry, 6 N.E.2d 772, 296 Mass. 
503. 

18. Pa.—Commonwealth v. Magee, 
73 A. 346, 224 Pa. 166. 

19. Neb.—Brownfield v. Edwards, 
271 N.W. 797, 132 Neb. 325. 

20. Wash.—State ex rel. Pemberton 
v. United Pac. Casualty Ins. Co., 
62 P.2d 729, 188 Wash. 304. 


23. N.Y.—In re Clemens’ Estate, 22 
N.Y.S.2d 168, 174 Misc. 1052. 

Retroactive effect 

Since the statute providing for pro¬ 
ceedings in surrogate’s court to fix 
liability of surety is procedural, it 
applies even though the bond was 
made, and an accounting had, prior 
to its enactment.—In re Reppucci’s 
Estate, 261 N.Y.S. 213, 145 Misc. 671. 

24. N.Y.—In re Stern’s Estate, 291 
N.Y.S. 732, 161 Misc. 272—In re 
Reppucci’s Estate, 261 N.Y.S. 213, 
145 Misc. 671. 


“The underlying bases of relief 
are to be amalgamated as closely 
as may be, to those previously in 
vogue in the court of primary ju¬ 
risdiction.”—In re Stern’s Estate, su¬ 
pra. 

Showing of nonpayment required 

Party seeking to recover from 
surety would be required to demon¬ 
strate that the sums due him were 
unpaid; and on such issue surety and 
any other party whose rights would 
be affected adversely by further ex¬ 
haustion of liability of surety would 
be entitled to be heard.—In re Stern’s 
Estate, supra. 

26. Mo.—State v. Morrison, 148 S.W. 
907, 244 Mo. 193. 

27. N.Y.—In re Kraft's Estate, 3 N. 
Y.S.2d 426, 167 Misc. 16. 

28. N.Y.—In re Gellis’ Estate, 252 
N.Y.S. 725, 141 Misc. 432. 

An order directing payment of a 
preferred claim for funeral expens¬ 
es is not an intermediate order with¬ 
in the text rule.—In re Slobodin- 
Edelson's Estate, 258 N.Y.S. 454, 144 
Misc. 273. 

29. N.Y.—In re Gellis’ Estate, 252 N. 
Y.S. 725, 141 Misc. 432. 

30. W.Va.—Hensley y. Copley, 11 S. 
E.2d 755. 


21. Ga.—Bailey v. McAlpin, 50 S.E. 
388, 122 Ga. 616. 

22. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177—In re 
Carpenter’s Estate, 231 N.W. 376, 
210 Iowa 553. 

W.Va.—Hensley v. Copley, 11 S.E.2d 
755. 

24 C.J. p 1084 note 88. 

probate court had jurisdiction over 
proceeding to enforce a claim against 
the surety for defaulting executor. 
—In re Tabasmsky's Estate, 293 N. 
W. 578, 228 Iowa 1102. 

Contempt proceedings unnecessary 
Proceedings to fix liability of ad¬ 
ministrator’s surety are maintainable 
without first initiating contempt pro¬ 
ceedings against nonresident default¬ 
ing administrator.—In re Reppucci’s 
Estate, 261 N.Y.S. 213, 145 Misc. 671. 


Scope of authority 

(1) In New York, on application to 
fix liability of surety on administra¬ 
tors’ bond, surrogate’s court had ju¬ 
risdiction to determine the eventual 
rights of the parties by giving sure¬ 
ty credit for any sum which would 
be recoverable in a separate action 
by surety against petitioner.—In re 
Plachner’s Estate, 6 N.Y.S.2d 968, 169 
Misc. 112. 

(2) Surrogate’s court possesses au¬ 
thority, similar to previous -author¬ 
ity of supreme court, to adjust rela¬ 
tive rights of parties possessing an 
aggregate of claims in excess of 
penal sum of bond of surety.—In re 
Stern’s Estate, 291 N.Y.S. 732, 737, 
161 Misc. 272. 

25. N.Y.—In re Stern’s Estate, su¬ 
pra. 
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may be unavailable as to any surety who dies be¬ 
fore a final decree is rendered against the princi¬ 
pal, 31 or before a return of no property is made, 32 
and cannot be extended to his personal representa¬ 
tive. 33 

It has been held in a summary proceeding to fix 
the liability of the surety that the rules of equity 
in their relation to the application of payments by 
a debtor to a creditor must be applied. 34 

Issuance of an execution against the representa¬ 
tive and its return unsatisfied prior to the com¬ 
mencement of proceedings against the surety may 
be required. 35 Under some statutory provisions, a 
final decree of the court has the force and effect 
of a judgment, and where execution is issued on 
such decree and returned “no property found,” gen¬ 
erally, or in part, execution may forthwith issue 
against the sureties; 36 but the facts essential to 
authorize the issuance of the execution must ap¬ 
pear of record, or the execution may be quashed on 
motion. 37 Provisions for the issuance and return 
of an execution are for the benefit of the surety, 38 
and any waiver thereof must ordinarily be by him. 39 

Defenses. Where the representative has failed 
to pay over money as directed by the court, it is no 
defense to the surety in a summary proceeding 
against him for judgment that the estate is solvent 
and the representative is one of the heirs. 40 The 
surety’s lack of knowledge as to the outstanding lia¬ 
bilities and assets of the estate is no bar to a pro¬ 
ceeding against him to enforce liability for the rep¬ 
resentative’s failure to comply with an order of 


the court directing payment of funeral expenses ; 41 
and the surety cannot assert the laches of the rela¬ 
tives of infant distributees where the proximate 
cause of loss to such distributees was the surety’s 
act in assenting to the administrator’s withdrawal 
of funds without seeing to their proper applica¬ 
tion. 42 

The surety of a deceased executor cannot predi¬ 
cate fraud on the ground that the representative of 
such executor failed to plead a special statute of 
limitations when the claim involved was presented 
to him. 43 An allegation by a surety that an order 
directing payment of a claim was obtained through 
fraud and collusion is a legal conclusion and not 
sufficient to constitute a defense in a summary pro¬ 
ceeding against him for judgment on the bond. 44 

Hearing and determination. It has been held that 
an application for judgment against the surety on 
an administrator’s bond is triable as an ordinary 
action, 45 and that the finding of facts by the court 
has the same force and effect as the verdict of a 
jury. 46 The court may have discretion as to wheth¬ 
er or not it will, in such proceedings, make a de¬ 
cree fixing liability on the surety’s bond' 47 and an 
application to fix the liability ut a corporate surety 
may be denied where it is in liquidation and the 
procedure for presenting claims against it is pre¬ 
scribed by other statutes. 48 The surety may be 
required to pay a preferred claim even though sub¬ 
ordinate claims will thereby fail to be paid in full; 49 
but no adjudication will be made respecting the dis¬ 
tribution of the balance remaining after payment 


31. Ala.—Thompson v. Bondurant, 15 
Ala. 346, 50 Am.D. 136. 

32. Ala.—Kirby v. Anders, 26 Ala. 
466. 

33. Ala.—Kirby v. Anders, supra. 

34. N.Y.—In re Flannery’s Estate, 9 
N.Y.S.2d 4S6, 170 Misc. 92. 

Payments prorated 

Payments made by administratrix 
without direction whether they 
should be applied on the real estate 
liability or on the personal property 
liability fixed by decree, and pay¬ 
ments made pursuant to decree, were 
prorated between the two forms of 
debts.—In re Flannery’s Estate, su¬ 
pra. 

35. Ala.—National Surety Co. v. 
Rudder, 144 So. 21, 225 Ala. 550. 

N.Y.—In re Stern’s Estate, 291 N.Y.S. 

732, 161 Misc. 272. 

Place of issuance 

Execution against nonresident ad¬ 
ministrator is properly issued in 
county in which decree settling his 
account and directing distribution 


was docketed.—In re Reppucci’s Es¬ 
tate, 261 N.Y.S. 213, 145 Misc. 671. 

36. Ala.—Martin v. Tally, 72 Ala. 
23. 

24 C.J. p 1084 notes 82, 83. 

Application to administration in 
chancery 

The statute ' permitting the trial 
court to render decree against ex¬ 
ecutor’s surety and order execution 
on return nulla bona against executor 
is applicable to administration of es¬ 
tates in chancery as well as in pro¬ 
bate court.—National Surety Co. v. 
Rudder, 144 So. 21, 225 Ala. 550. 

37. Ala.—Hanna v. Price, 23 Ala. 
826. 

24 C.J. p 1084 note 87. j 

38. N.Y.—In re Stern's Estate, 291 
N.Y.S. 732, 161 Misc. 272. 

39. N.Y.—In re Stern's Estate, su¬ 
pra. 

40. Iowa.—In re Sterner’s Estate, 
277 N.W. 366, 224 Iowa 605. 

41. N.Y.—In re Slobodin-Edelson's 
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Estate, 258 N.Y.S. 454, 144 Misc. 
273. 

42. N.Y.—In re Reppucci's Estate, 
261 N.Y.S. 213, 145 Misc. 671. 

43. Iowa.—In re Kessler’s Estate, 
239 N.W. 555, 213 Iowa 633. 

44. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

45. Iowa.—In re Davie’s Estate, su¬ 
pra. 

46. Iowa.—In re Davie’s Estate, su¬ 
pra. 

47. N.Y.—In re Gellis* Estate, 252 
N.Y.S. 725, 141 Misc. 432. 

Decree refused 

The court in its discretion declined 
thus to fix the surety’s liability to a 
creditor where the claim had no 
sound legal basis and payment there¬ 
of would have contravened equita¬ 
ble principles.—In re Gellis* Estate, 
supra. 

48. N.Y.—In re Copsteins’ Estates, 
279 N.Y.S. 411, 155 Misc. 424. 

49. N.Y.—In re Stern’s Estate, 291 
N.Y.S. 732, 161 Misc. 272. 
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of such claim if the persons entitled thereto cannot 
be determined from the proof submitted. 50 

Setting aside judgment or order. Where sum¬ 
mary judgment has been granted against the surety 
for the representative's failure to pay over money 
in accordance with an order of the court, and the 
original order directing payment has not been re¬ 
versed or modified, such judgment should not be 
set aside and a new trial ordered. 51 A claim of 
mistake in the calculations by which the court de¬ 
termined that there had been sufficient funds to 
pay certain creditors does not assert such a mis¬ 
take as would entitle a surety to have the court set 


aside an order directing payment to a creditor and 
directing judgment against the surety on the rep¬ 
resentative's failure so to pay. 52 On the hearing 
of an application for judgment against the surety, 
the court may, if it has retained jurisdiction to de¬ 
cide the matter, vacate a previous ruling by it hold¬ 
ing the surety not liable for a particular transac¬ 
tion. 53 

Review. Summary proceedings have been held 
reviewable as any ordinary action on errors of law 
only, and are not triable in the reviewing court de 
novo. 54 


2. Actions on Administration Bonds 


§ 970. Right of Action; Actual Injury Nec¬ 
essary 

Only persons who have been injured by a breach of 
the bond can institute action thereon. 

No action for a mere technical breach of an ad¬ 
ministration bond can be maintained by or for the 
benefit of a person to whom no injury has result¬ 
ed, 55 nor is an action on the bond maintainable for 
an act of the representative where the injury is 
remote and altogether in the nature of consequen¬ 
tial damages. 56 

§ 971. Conditions Precedent 

Before action may be maintained on an administra¬ 
tion bond, there must be compliance with all conditions 
precedent, including a showing of the representative's 
violation of his duties. Under most authorities, an or¬ 
der of court directing payment, and a failure to comply 
therewith, are prerequisite to suit, but a demand on 
the representative or surety for payment is not. 


The plaintiff in an action on an administration 
bond must show a compliance with any conditions 
precedent essential to the maintenance of the ac¬ 
tion. 57 An action cannot be maintained on an ad¬ 
ministration bond until there has been a default by 
the representative in the performance of his du¬ 
ties, 58 or some breach of the conditions of the 
bond, 59 and, ordinarily, some determination of the 
fact and extent of the representative’s violation of 
duty. 60 

Demand; claim. Where an executor or admin¬ 
istrator has failed to pay creditors, legatees, or dis¬ 
tributees, it is held in most jurisdictions that no de¬ 
mand for payment is necessary in order to main¬ 
tain an action on the bond; 61 in a few jurisdic¬ 
tions, however, a demand against the representative 
is necessary 62 except where the action is brought by 


50. N.Y.—In re Stern’s Estate, su¬ 
pra. 

51. Iowa.—In re Sterner’s Estate, 
277 N.W. 366, 224 Iowa 605. 

Effect of order setting 1 aside judg¬ 
ment 

An order setting aside judgment on 
administrator’s bond did not ipso 
facto set aside order finding admin¬ 
istrator guilty of misappropriation of 
property belonging to estatq, and di¬ 
recting him to pay value thereof 
to his successor.—In re Sterner’s Es¬ 
tate, supra. 

52. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

53. Iowa.—In re Tabasinsky’s Es¬ 
tate, 293 N.W. 578, 228 Iowa 1102. 

54. Iowa.—In re Davie’s Estate, 278 
N.W. 616, 224 Iowa 1177. 

Findings of fact in summary pro¬ 
ceeding will not be disturbed by 
supreme court if there is evidence 
in the record tending to support the 
finding.—In re Davie’s Estate, su¬ 
pra. 


55. Ind.—Masterson v. Cauble, 41 N. 
E. 477, 44 N.E. 377, 15 Ind.App. 
515. 

24 C.J. p 1084 note 90. 

Recovery of nominal damages see 
infra § 986. 

56. Mo.—State v. Todd, 57 Mo. 217. 

57. Md.—Burgess v. State, 12 Gill 
& J. 64. 

24 C.J. p 1102 note 18. 

58. Mont.—O’Sullivan v. Alexander, 
234 P. 1099, 73 Mont. 12. 

59. Okl.—Spencer v. Hamilton, 13 
P.2d 81, 156 Okl. 194. 

Effect of prima facie breach 

Liability on bond is not absolute 
on prima facie breach thereof, but 
is subject to entry of final decree in 
insolvency.—Chamberlain v. Barrows, 
184 N.E. 725, 282 Mass. 295. 

©0. Ala.—Woods v. Chrissinger, 163 
So. 318, 230 Ala. 678. 

Kan.—Ward v. Krhounek, 99 P.2d 
' 800, 151 Kan. 414. 

N.H.—Lisbon Sav. Bank & Trust Co. 
v. Moulton’s Estate, 22 A.2d 331. 
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N.Y.—In re Auditore’s Adm’x, 229 
N.Y.S. 414, 223 App.Div. 654, mod¬ 
ified on other grounds In re Audi- 
tore's Will, 164 N.E. 242, 249 N. 
Y. 335, 62 A.L.R. 551, motion denied 
Parascandola v. National Surety 
Co., 166 N.E. 315, 250 N.Y. 537, 62 
A.L.R. 551. 

61. Ill.—McDonald v. People, 78 N. 
E. 609, 222 Ill. 325, affirming 123 
Ill.App. 346. 

24 C.J. p 1089 note 41. 

Claim against executor’s estate 
Bondsmen became liable for funds 
of estate dissipated by executor with¬ 
out any claim therefor being filed 
against executor's estate.—In re 
Kessler's Estate, 239 N.W. 555, 213 
Iowa 633. 

62. Mass.—Forbes v. Keyes, 78 N.E. 
733, 193 Mass. 38. 

24 C.J. p 1089 note 42. 

The fact that no time was given 
for compliance with demand for dis¬ 
tribution was unavailing, where ad¬ 
ministrator indicated he would pay 
no attention to it.—Probate Court of 



34 C.J.S. EXECUTORS AND ADMINISTRATORS §972 


an administrator de bonis non. 63 No demand is 
necessary against the sureties, 64 even in jurisdic¬ 
tions where it is necessary against the principal. 65 

Under governing statute, an action has been held 
not maintainable on the bond of a public adminis¬ 
trator unless a claim has been filed with the state 
bonding fund within a specified period after dis¬ 
covery of the default. 66 

Order for payment . By the weight of authority 
there must be not only a final settlement, see infra 
§ 973, but also an order of court directing payment 
to be made, and a failure to comply therewith, be¬ 
fore a distributee, 67 a legatee, 68 a person entitled 
to allowance for support, 69 or a creditor 70 can bring 
an action on the bond for nonpayment of his claim. 
However, there is also authority for the view that 
a distributee, 71 a legatee, 72 a person entitled to a 
family allowance, 73 or a creditor 74 may sue on the 
bond without any order expressly directing payment 
to him. 

It has been considered that where a representa¬ 
tive dies, resigns, or is removed an order for the 
payment over of assets to a successor in office is 
not necessary to entitle the latter to sue on the bond 

City of Pawtucket v. Gauvin, 137 A. 

874, 48 R.I. 306. 

63. Mass.—Fuller v. Dupont, 67 N. 

E. 662, 183 Mass. 596. 

64. Wis.—Elwell v. Prescott, 38 Wis. 

274. 

24 C.J. p 1089 note 43. 
presentment of claim to estate of de¬ 
ceased surety 

(1) A claim against' estate of de¬ 
ceased surety is a contingent claim 
arising on contract, and where it 
has not been presented within time 
limited for presentation of creditors 7 
claims it is barred and no action 
against deceased surety’s adminis¬ 
trator can be maintained thereon.— 

Graber v. Bontrager, 285 N.W. 865, 69 
N.D. 300. 

(2) Legatee was not precluded 
from recovering against estate of 
surety who died after institution of 
action, merely because his claim 
against such estate was verified by 
legatee’s attorneys without showing 
reason why legatee did not verify 
claim, since action was not one on 
contract, but rather for violation of 
executor’s statutory obligation to ac¬ 
count.—Shaw v. Hunter, D.C.Okl., 15 
F.Supp. 328. 

65- Ky.—Rogers v. Mitchell, 1 Mete. 

22 . 

Mass.—Wood v. Barstow, 10 Pick. 

368. 

66. N.D.—Kelsey v. Olsness, 249 N. 

W. 919, 63 N.D. 758. 

Filing of claim held timely 

N.D.—Kelsey v. 

34 C.J.S.—76 


of the former representative, 75 although there is 
also authority for the contrary view. 76 

Removal of unfaithful representative. Where an 
administrator has converted the funds of the es¬ 
tate, it is not necessary that he should have been 
actually removed from office in order that the dis¬ 
tributees may be entitled to sue on the bond. 77 

Tender of a refunding bond by a distributee is 
not a condition precedent to a right of action on the 
administration bond. 78 

Reformation of bond . Although the amount of 
the penalty is omitted from an administration bond, 
an action may be brought and a recovery had there¬ 
on without reformation. 79 

§ 972 . - Establishing Liability of Estate 

The liability of the estate to claimant must usually 
be established, as by a Judgment or by an order of the 
probate court, before an action will lie on an admin¬ 
istration bond. 

Before a creditor, legatee, or distributee can sue 
on an administration bond to enforce payment of 
his claim against the estate, the liability of the es¬ 
tate must be established. 80 So a creditor cannot sue 

ance, where principal had been guil¬ 
ty of fraud, without first going to 
county court with action to reopen 
closed administration.—Moyers v. 
Carter, supra. 

74. Minn.—Johanson v. Hoff, 72 N. 

W. 965, 70 Minn. 140. 

24 C.J. p 1089 note 38. 

Sufficiency of assets 

It has been held, in the case of a 
creditor, that an order for payment 
is not required where it is shown 
that there are sufficient assets to 
pay the claim and that it remains 
unpaid after demand.—State v. Shel¬ 
by, 75 Mo. 482—24 C.J. p 1089 note 
35. 

v. Kesinger, 102 
P. 1097, 80 Kan. 549. 

24 C.J. p 1089 note 39. 

76. Ark.—Stathan v. Brooke, 215 S. 
W. 581, 140 Ark. 187. 

N.Y.—People v. Corlies, 3 N.Y. Super. 
228. 

77. Ind.—Owen v. State, 25 Ind. 371. 

78. N.C.—Mayo v. Mayo, 9 N.C. 329. 
24 C.J. p 1090 note 46. 

79. N.Y.—McManus v. Harrigan, 85 
N.Y.S. 220, 41 Misc. 615. 

SO. Tenn.—State ex rel. Dahlberg v. 
American Surety Co., 121 S.W.2d 
546, 173 Tenn. 505. 

24 C.J. p 1085 note 92. 

If an accounting is necessary to 
show the liability of an administra¬ 
tor to pay a creditor’s judgment, re¬ 
covery on the administrator’s bond 
must be withheld until liability is 


Olsness, supra. 


67. Okl.—Spencer v. Hamilton, 13 P. 
2d 81, 156 Okl. 194. 

24 C.J. p 1089 note 31. 

68. Vt.—Probate Ct. v. Kimball, 42 
Vt. 320. 

24 C.J. p 1089 note 32. 

69. Or.—Hamlin v. Kinney, 2 Or. 91. 

70. U.S.—Carstensen v. U. S. Fidel¬ 
ity & Guaranty Co., C.C.A.Wash., 27 
F. 2d 11—U. S. v. Giger, D.C.Ark., 
26 F.Supp. 624. 

24 C.J. p 1089 note 34. 

71. Conn.—State v. Culhane, 63 A. 
636, 78 Conn. 622. 

Mo.—State v. Matson, 44 Mo. 305. 
Circumstances obviating necessity for 
order 

An heir or distributee can sue on 
the bond even though no order of 
distribution has been made, if all 
debts have been paid and the estate 
has been fully administered, so that 
nothing remains to be done except 
distribution of the balance.—State ex 
rel. Gott v. Fidelity & Deposit Co. 
of Baltimore, Md., 298 S.W. 83, 
317 Mo. 1078—State ex rel. Toller v. 
Ennis, 7 S.W.2d 737, 222 Mo.App. 713. 

72. Ind.—Gould v. Steyer, 75 Ind. 
50. 

24 C.J. p 1089 note 36. 

73. Tex.—Moyers v. Carter, Civ.App., 
61 S.W.2d 1027, error refused. 

Necessity of reopening administra¬ 
tion 

Action on administrator’s bond 
could be maintained in district court 
by persons entitled to family allow- 


75. Kan.—Toffier 
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on the bond until his claim has been established by 
a judgment, 81 or has been ascertained and allowed 
by the probate court. 82 

Where a legacy is specific, the amount definite 
and certain, and the liability of the obligors abso¬ 
lute according to the conditions of the bond, no al¬ 
lowance by the court is necessary as a condition 
precedent to an action on the bond for a failure 
to pay the legacy. 82 It has been held that a dis¬ 
tributee or residuary legatee cannot sue on the 
bond until the amount for distribution and the per¬ 
sons entitled thereto have been ascertained by the 
probate court, 84 although a contrary view has also 
been asserted. 85 Where defendants admit a breach 
or forfeiture of the bond, the objection that the 
legatee’s demand was not reduced to certainty by 
a judgment of a court or otherwise cannot after¬ 
ward be raised. 86 Where an administrator of an 
administrator has not filed an account as required 
it has been held that the distributees can recover 
against the bondsmen of the successor adminis¬ 
trator without having first had their demand pro¬ 
bated. 87 

The fact that plaintiff, after securing an- allow¬ 
ance of his claim in the federal court, applied to 
the probate court for an order directing the exec¬ 
utors to pay it was held not to affect his right to 


recover on the executors’ bond for their refusal to 
pay the claim. 88 

§ 973. - Final Settlement and Account¬ 

ing 

While there are some exceptions and holdings to the 
contrary, the general rule is that before an action can 
be maintained on an administration bond by a legatee, 
distributee, creditor, or successor in office there must be 
a final settlement and accounting. 

Ordinarily a suit will not lie on an administra¬ 
tion bond while the administration is pending; and 
hence before such suit is brought there should be 
a settlement of the executor’s or administrator’s ac¬ 
count. 89 However, there are exceptions to this 
rule, 90 as, for example, where the administration 
has been completed for all practical purposes and 
only details of distribution remain to be per¬ 
formed. 91 

Citation to account. In some jurisdictions an 
action on the bond for a failure to account cannot 
be maintained until there has been a citation or or¬ 
der for an accounting and a failure to comply 
therewith, 92 -but in others no citation or order is 
necessary. 93 

Action by legatee or distributee. The general 
rule is that no action on an administration bond 
can be maintained by a legatee or distributee for 


established by the accounting.—Lis¬ 
bon Sav. Bank & Trust Co. v. Moul¬ 
ton’s Estate, N.H., 22 A.2d 331. 

81. Okl.—IT. S. Fidelity & Guaranty 
Co. v. Clutter, 179 P. 754, 74 Okl. 
254. 

24 C.J. p 1085 note 93. 

Failure to sue within proper time 
A creditor whose claim was reject¬ 
ed by the administrator, but who 
failed to institute suit against the 
administrator within the time lim¬ 
ited by statute could not thereafter 
recover from the surety on the ad¬ 
ministrator’s bond.—Maryland Cas¬ 
ualty Co. v. State, 111 A. 825, 137 
Md. 144. 

82. Tenn.—State ex rel. Dahlberg v. 
American Surety Co., 121 S.W.2d 
546, 173 Tenn. 505. 

24 C.J. p 1085 note 94. 

83. Kan.—Kreamer v. Kreamer, 35 
P. 214, 52 Kan. 597. 

84. Okl.—U. S. Fidelity & Guaranty 
Co. v. Clutter, 179 P. 754, 74 Okl. 
254. 

24 C.J. p 1086 note 97. 

85. N.H.—Probate Judge v. Lee, 56 
A. 188, 72 N.H. 247. 

A trustee who is residuary lega¬ 
tee may maintain a suit on the bond 
without having had the amount due 
him fixed by judgment.—Williams v. 
Cushing, 34 Me. 370. 


86. Mass.—White v. Stanwood, 4 
I Pick. 380. 

87. Miss.—Hayes v. National Sure¬ 
ty Co., 153 So. 515, 169 Misc. 676. 

Reason for rule 

The demand is a liability, not a 
claim, and, furthermore, it is unnec¬ 
essary by probate to bring notice to 
administrator or his bondsmen of li¬ 
ability or claim against administra¬ 
tor which his own default in per¬ 
formance of duty brought about.— 
Hayes v. National Surety Co., supra. 

88. Minn.—Connecticut Mut. L. Ins. 
Co. v. Schurmeier, 147 N.W. 246, 
125 Minn. 368. • 

89. Iowa.—In re Mowrey’s Estate, 
232 N.W. 82, 210 Iowa 923. 

Mont.—O’Sullivan v. Alexander, 234 
P. 1099, 73 Mont. 12. 

N.Y.—Lapiedra v. American Surety 
Co., 159 N.E. 710, 247 N.Y. 25, af¬ 
firming 221 N.Y.S. 521, 220 App. 
Div. 738. 

Okl.—Spencer v. Hamilton, 13 P.2d 
81, 156 Okl. 194. 

Tex,—Bain v. Coats, Com.App., 244 S. 
W. 130, reversing, Civ.App., 228 
S.W. 571—Diaz v. Chinn, Civ.App., 
150 S.W.2d 411—Helge v. American 
Central Life Ins. Co., Civ.App., 124 
S.W.2d 191, error dismissed, judg¬ 
ment correct—Dowe v. Mixon, 
Civ.App., 299 S.W. 346. 
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Retention of control by court 

Actions against an administrator 
and his sureties will not lie prior 
to closing of estate so long as pro¬ 
bate court retains control over ad¬ 
ministrator, and he has not refused 
to obey a valid order of probate 
court.—Diaz v. Chinn, Tex.Civ.App.. 
150 S.W.2d 411. 

Pendency of appeal or suit 

Where final account of executors 
has been vacated by the county court 
and the case has been removed to the 
district court for trial de novo, suit 
cannot be brought on the bond of 
the executors pending the appeal or 
the suit in the district court.—Bain 
v. Coats, Tex.Com.App., 244 S.W. 130, 
reversing, Civ.App., 228 S.W. 571. 

90. Okl.—Spencer v. Hamilton, 13 
P.2d 81, 156 Okl. 194. 

91. S.D.—Broast v. Interstate Sur¬ 
ety Co., 205 N.W. 717, 48 S.D. 581. 

Tex.—Ford v. Wheat, Com.App., 36 
S.W.2d 712, reversing, Civ.App., 22 
S.W. 2d 948. 

92, N.H.—Patten v. Patten, 109 A. 
415, 79 N.H. 388. ' 

24 C.J. p 1086 note 14. 

93, Mass.—Fuller v. Cushman, 49 N. 
E. 631, 170 Mass. 286. 

24 C.J. p 1086 note 15. 
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the nonpayment of his legacy or distributive share 
until after a final settlement and accounting, 94 for 
the reason that until then the amount applicable to 
such payments and the persons entitled thereto are 
not definitely ascertained. 95 There are, however, 
cases in which this rule has been denied or not 
followed, 96 and it has been held that a residuary 
legatee can sue on the bond before final settlement 
if the debts of the estate have been paid. 97 It has 
also been held that, where no accounting can be 
had, as in the case of a representative who con¬ 
verts the assets of the estate to his own use and 
secretes himself beyond the jurisdiction of the 
court, or dies insolvent in a foreign jurisdiction, a 
court of equity will enforce the liability of the sure¬ 
ties without requiring an accounting; 98 where a 
representative dies, absconds, or is beyond the ju¬ 
risdiction of the court, the proper method, in or¬ 
der to ascertain whether he is liable and to what 
extent, so as to bind the sureties on his official 
bond, is by a proceeding in the nature of a civil 
action wherein the sureties are made parties. 99 
Further, it has been held that, in an equitable suit 
on the bond to recover legacies which were a charge 
on real estate devised to the administrator with the 
will annexed who converted the personalty to his 
own use and died insolvent, wherein the complaint 
charged that nothing remained of the estate of the 
testator or of the administrator which could be 
reached, an accounting was not necessary as the 
basis of equity jurisdiction. 1 


Action by creditor . Generally a creditor cannot 
sue on the bond until after a final accounting and 
settlement; 2 but a contrary view has also been as¬ 
serted, 3 and it has been laid down that a creditor 
may, before final settlement, sue on the bond for 
the nonpayment of a claim which has been judicial¬ 
ly ascertained and ordered to be paid, 4 or to recov¬ 
er damages for acts of maladministration consti¬ 
tuting a breach of the conditions of the bond, 5 and 
that, if the principal has left the state and the court 
cannot get jurisdiction over him to compel an ac¬ 
counting, an action may nevertheless be maintained 
against the sureties. 6 

Action by successor in office. A suit on the bond 
by a successor in office for failure on the part of 
the original representative to pay over the assets 
of the estate cannot ordinarily be maintained be¬ 
fore there has been an accounting and settlement; 7 
but there is authority permitting such an action be¬ 
fore final settlement, 8 particularly where the orig¬ 
inal representative was ordered to file his final ac¬ 
count but refused to do so. 9 

§ 974. - Prior Judgment and Return of 

Execution against Principal 

Judgment against the representative and return of 
execution unsatisfied may be required before action can 
be brought on the bond. 

In some jurisdictions it is held that, with some 
exceptions, 10 an action cannot be brought on an 
administration bond until after a judgment against 


94. Ohio.—Henry v. Boyle, 91 N.E. 
990, 82 Ohio St. 113, 137 Am.S.R. 
769. 

24 C.J. p 1086 note 1. 

95. N.J.—O’Neil v. Freeman, 45 N. 
J.Law 208. 

24 C.J. p 1086 note 2. 

Pendency of probate proceeding’s 
Administrator’s negligence in leav¬ 
ing ftioney in bank which closed 
could not be decided in action by 
heirs on administrator’s bond where 
proceeding was pending to probate 
will, since question of negligence 
must be decided in action between 
administrator and owners of funds, 
and such owners could not be as¬ 
certained until the validity of the 
will was first determined.—ReiflT’s 
Adm’r v. Commonwealth, for Use 
and Benefit of Phillips, 65 S.W.2d 58, 
251 Ky. 428. 

96. N.H.—Probate Judge v. Lee, 56 
A. 188, 72 N.H. 247. 

24 C.J. p 1086 note 3. 

97. Mo.—Smith v. St. Louis Union 

Trust Co., 104 S.W.2d 341, 340 

Mo. 979. 

98. N.T.—Bischoff v. Engel, 41 N. 
Y.S. 815, 10 App.Div. 240. 


Okl.—Southern Surety Co. v. Enfield, 
229 P. 446, 419, 103 Okl. 116, quot¬ 
ing Corpus Juris. 

99. Cal.—Reither v. Murdock, 67 P. 
784, 135 Cal. 197. 

1. N.Y.—Towner v. Tooley, 38 Barb. 
598. 


Mont.—O’Sullivan v. Alexander, 234 
P. 1099, 73 Mont. 12. 

S.D.—Campbell v. Duncan, 242 N.W. 
916, 919, 60 S.D. 38, citing Corpus 
Juris. 

24 C.J. p 1086 note 13. 

8. Mo.—State v. Flynn, 48 Mo. 413. 
24 C.J. p 1086 note 12. 


2. U.S.—Carstensen v. U. S. Fidelity 
& Guaranty Co., C.C.A.Wash., 27 
F.2d 11—U. S. v. Giger, D.C.Ark. 
26 F.Supp. 624. 

24 C.J. p 1086 note 7. 

3. La.—Bonny v. Brashear, 19 La. 
383. 

4. Okl.—U. S. Fidelity & Guaranty 
Co. v. Clutter, 179 P. 754, 74 Okl. 
254. 

24 C.J. p 1086 note 9. 

5. La.—Ford v. Kittredge, 28 La. 
Ann. 113. 

24 C.J. p 1086 note 10. 

S. N.Y.—Scharmann v. Schoell, 48 
N.Y.S. 306, 23 App.Div. 398. 

7. Iowa.—In re Mowrey’s Estate, 
232'N.W. 82, 87, 210 Iowa 923, cit¬ 
ing Corpus Juris. 
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9. Okl.—Spencer v. Hamilton, 13 P. 

2d 81, 156 Okl. 194. 

10. Circumstances in which rule is 
not applied 

(1) Where the action is brought 
for the benefit of an administrator 
de bonis non.—Fuller v. Dupont, 67 
N.E. 662, 183 Mass. 596. 

(2) Where the representative has 
absconded, conceals himself, or re¬ 
sides without the jurisdiction of the 
court.—Commonwealth v. Wenrick, 8 
Watts, Pa., 159—Commonwealth v. 
Rice, 18 Fa.Dist. 880. 

(3) Where a removed administra¬ 
tor has settled his administration ac¬ 
count, and a balance has been ascer¬ 
tained to remain in his hands which 
he refuses to pay over.—Franklin 
County Treasurer v. McElvain, 5 
Ohio 200. 
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the principal establishing his liability, 11 but in oth¬ 
ers an action may be maintained on the bond in 
the first instance against both principal and sureties 
without a prior judgment against the representative 
alone. 12 

In equity, it is held that the liability of sureties 
may be enforced without a prior judgment against 
the principal, 13 although a suit against the sureties 
alone to which neither the administrator nor his 
representative is made a party cannot be maintained 
without a prior judgment against the administra¬ 
tor, 14 except where such joinder is impossible and 
plaintiff, unless allowed to proceed against the sure¬ 
ties alone, would be left remediless. 15 

Return of execution against principal. In some 
jurisdictions there must be not only a judgment 
against the representative, but also an unsuccessful 
attempt to enforce it against him before an action 
on the bond can be maintained, 16 unless his letters 
have been revoked 17 or a return of execution is, 
from the nature of the case, impossible; 18 but in 
others a return of execution against the principal 
unsatisfied is not necessary, 19 a judgment estab¬ 
lishing the principal’s liability being sufficient. 20 

§ 975. - Establishing Devastavit in Sepa¬ 

rate Suit against Principal 

At common law It is necessary to establish the de¬ 
vastavit in a suit against the principal before bringing 


an action for a devastavit on the administration bond; 
but the rule is now otherwise in most jurisdictions. 

At common law, the rule of which is apparently 
followed in some jurisdictions, no action can be 
brought on an administration bond for a devasta¬ 
vit until after the devastavit is established in a sep¬ 
arate suit against the principal. 21 In most juris¬ 
dictions, however, although in some the earlier de¬ 
cisions supported the common-law rule, an action 
for a devastavit may now be brought on the bond 
in the first instance without the necessity of estab¬ 
lishing the devastavit by a previous suit against the 
principal. 22 

§ 976 . - Leave to Sue 

a. Necessity 

b. Application and proceedings 

c. Form and effect of order 

a. Necessity 

It is generally, although not In all cases, necessary to 
obtain leave to sue on an administration bond. 

As a general rule, an order of court granting 
leave to sue is a condition precedent to an action 
on an administration bond, 23 although in a few ju¬ 
risdictions an order is not required, 24 and, even in 
those jurisdictions where it is generally necessary, 
the particular circumstances may render it unnec¬ 
essary ; 25 and leave of court is usually not required 


XI. Kan.—Ward v. Krhounek, 99 P. 

2d 800, 151 Kan. 414. 

24 C.J. p 1087 note 17. 

Establishing devastavit by separate 
suit against principal see infra § 
975. 

12. Ga.—Bowen v. Holland, 185 S.E. 
720, 182 Ga. 430—Hunter v. Bur- 
son, 147 S.E. 53, 168 Ga. 59—Lang¬ 
ford v. Johnson, 167 S.E. 779, 46 
Ga.App. 444, transferred, see 162 
S.E. 690, 174 Ga. 348. 

Ill.—People, for Use of First Nat. 
Bank of Chicago, v. Maryland Cas¬ 
ualty Co., 28 N.E.2d 131, 306 Ill. 
App. 1. 

Mass.—Hemenway v. Harrigan, 191 
N.E. 396, 287 Mass. 149. 

24 C.J. p 1087 note 18. 

General and special bonds 

A prior suit and judgment against 
the representative are necessary be¬ 
fore instituting suit on a general 
bond, but not before suit on a spe¬ 
cial bond given by him as a residu¬ 
ary legatee in which he stipulates 
to pay all debts and claims against 
the testator and all damages recov¬ 
ered against him as representative.— 
Hawley v. Hawley, 114 F.2d 745, 72 
App.D.C. 376. 

13. Ala.—Woods v. Chrissinger, 163 


So. 318, 320, 230 Ala. 678, citing 
Corpus Juris. 

24 C.J. p 1087 note 19. 

14. Ark.—Moren v. McCown, 23 Ark. 
93. 

S.C.—Glenn v. Conner, 5 S.C.Eq. 267. 

15. Ala.—Moore v. Armstrong, 9 
Port. 697. 

16. Ga.—-Stansell v. Lowry, 187 S.E. 
722, 54 Ga.App. 284. 

24 C.J. p 1088 note 22. 

Effect of return of execution unsatis¬ 
fied 

A judgment against the adminis¬ 
trator and the return of an execution 
thereon nulla bona fixes the liability 
of, or a devastavit by, such admin¬ 
istrator.—Hunter v. Burson, 147 S. 
E. 53, 168 Ga. 59. 

Sufficiency of return 

Where devastavit is sought to be 
established only by sheriff’s return 
of nulla bona on execution, judg¬ 
ment must be de bonis testatons and 
execution must command a levy on 
properties of deceased or his estate 
in hands of administrator; and re¬ 
turn of sheriff, indicating merely 
that no property of executor or ad¬ 
ministrator as an individual could be 
found, does not show a devastavit as 
to estate.—Stansell v. Lowry, 187 
S.E. 722, 54 Ga.App. 284. 
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17. N.Y.—Hood v. Hayward, 26 N. 
E. 331, 124 N.Y. 1, modifying 1 N. 
Y.S. 566, 48 Hun 330. 

18. N.Y.—Haines v. Meyer, 25 Hun 
414. 

19. Ky.—Johnson v. Dodd’s Adm'x, 
37 S.W.2d 26, 238 Ky. 194, 77 A.L. 
R. 975. 

20. Ala.—Ward v. Yonge, 45 Ala. 
474. 

24 C.J. p 1088 note 23. 

21. Va.—Koteen v. Bickers, 177 S.E. 
904, 163 Va. 676. 

24 C.J. p 1088 notes 25, 26. 

Necessity for prior judgment against 
principal generally see supra § 974. 

22. Ga.—Bowen v. Holland, 185 S.E. 
720, 182 Ga. 430. 

S.C.—Beatty v. National Surety Co., 
128 S.E. 40, 132 S.C. 45. 

Va.—Koteen v. Bickers, 177 S.E. 904, 
163 Va. 676. 

24 C.J. p 1088 notes 27, 28. 

23. N.J.—Thayer-Martin v. Under¬ 
hill, 171 A. 687, 115 N.J.Eq. 526. 

24 C.J. p 1090 note 49. 

24. Md.—State v. Wilson, 38 Md. 
338. 

Wash.—Bartels v. Gove, 30 P. 675, 4 
Wash. 632. 

25. Mass.—Harmon v. Sweet, 109 N. 
E. 942, 221 Mass. 587. 

24 C.J. p 1090 note 51. 
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where the action is brought by an administrator de 
bonis non. 26 

b. Application and Proceedings 

Leave to sue on an administration bond will be grant¬ 
ed, in the discretion of the court, if grounds for relief are 
shown prima facie. The application should be made by a 
person aggrieved by the breach of the bond, and may be 
made ex parte. 

The proper course in procuring leave to sue on 
an administration bond is to make a written ap¬ 
plication to the court asking for such authority. 27 
The application should be made by a person ag¬ 
grieved by the breach of the bond, 28 and should 
state the facts on which the application is based 29 
and the interest and claim of the applicant, 30 and 
be duly verified. 31 The application is ex parte in 
character, 32 and it is not necessary to give the ob¬ 
ligors notice thereof, 33 or to cite the representative 
to show cause why it should not be granted. 34 The 
applicant may be required to give a bond for 
costs, 35 and to have the certificate of leave filed in 
the designated court. 36 

The granting, of leave rests somewhat in the dis¬ 
cretion of the court. 37 It is the duty of the pro¬ 
bate judge to see that the bond is not prosecuted 
at the instance of a stranger, or for the purpose of 
vexation or oppression, 38 but beyond this the grant¬ 
ing of leave has been regarded as practically a 
matter of course. 39 The court should determine 
whether grounds for relief are shown prima fa¬ 
cie, 40 but should not try the issues 41 or require that 
a breach of the bond be conclusively shown. 42 


c. Form and Effect of Order 

It is held that an order granting leave to sue is con¬ 
clusive, as to the right to sue, in all collateral proceed¬ 
ings, and that its validity cannot be questioned in an 
action on the bond; but an order made ex parte does 
not determine any question as to the liability of the 
obligors on the bond. 

The order granting leave to sue has been re¬ 
quired to be in writing 43 and signed by the judge. 44 
If not in conformity with the statute it may be 
amended by the court. 45 

It has been held that an order j granting leave to 
sue is conclusive, as to the right to sue, in all col¬ 
lateral proceedings, 46 and that its validity cannot 
be questioned in an action on the bond; 47 but it 
has also been asserted that defendants in such ac¬ 
tion are at liberty to show that there was no pre¬ 
vious proceeding which authorized the surrogate to 
order the bond to be prosecuted. 48 An order grant¬ 
ing leave to sue, made in an ex parte proceeding 
without any notice to the obligors in the bond, does 
not determine any question as to their liability. 49 

After the commencement of an action on the 
bond, the probate court cannot effectively vacate its 
order granting leave to bring such action. 50 

§ 977. Time to Sue, Limitations, and Laches 

a. In general 

b. Limitations 

c. Laches 

a. In General 

If all conditions precedent have been complied with, 


26. N.Y.—Dunne v. American Sur¬ 
ety Co., 70 N.Y.S. 391, 34 Misc. 584. 

24 C.J. p 1090 note 52. 

27. Mass.—Fay v. Rogers, 2 Gray 
175. 

Application to ordinary 
Application for leave to bring suit 
at law in name of ordinary as obli¬ 
gee in administrator's bond must be 
made to ordinary.—Thayer-Martin v. 
Underhill, 171 A. 687, 115 N.J.Eq. 526. 

28. N.J.—In re Webster, 5 N.J.Eq. 
89. 

24 C.J. p 1090 note 55. 

Where application is made by at- 
torneys in behalf of parties who 
have a cause of action, leave granted 
to the attorneys is sufficient leave 
to those whom they represent.—Pro¬ 
bate Court v. Sawyer, 7 A. 281, 59 Vt. 
57. 

29. N.J.—In re Webster, 4 N.J.Eq. 
558. 

Wis.—Roberts v. Weadock, 74 N.W. 
93, 98 Wis. 400. 

30. N.H.—Probate Judge v. Tillot- 
son, 6 N.H. 292. 


31. N.J.—In re Webster 4 N.J.Eq. 
558. 

24 C.J. p 1090 note 58. 

32. Wis.—In re Hewitt’s Estate, 215 
N.W. 573, 194 Wis. 15. 

24 C.J. p 1090 note 59. 

33. Wis.—In re Hewitt’s Estate, su¬ 
pra. 

24 C.J. p 1090 note 60. 

34. N.Y.—People v. Rowland, 5 

Barb. 449. 

35. Vt.—Rutland Probate Court v. 
Hull, 3 A. 472, 58 Vt. 306. 

24 C.J, p 1090 note 62. 

36. Vt.—Probate Court v. Niles, 32 
Vt. 7.75. 

24 C.J. p 1090 note 66. 

37. Wis.—In re Hewitt’s Estate, 215 
N.W. 573, 194 Wis. 15. 

24 C.J. p 1090 note 63. 

30. N.J.—Lee’s Case, 11 A. 125, 43 
N.J.Eq. 172—In re Honnass, 14 N. 
J.Eq. 493. 

39k Miss.—Washburn v. Phillips, 14 
Miss. 425. 

N.J.—In re Honnass, 14 N.J.Eq. 493. 

40. N.J.—Thayer-Martin v. Under¬ 
hill, 171 A. 687, 115 N.J.Eq. 526. 


Wis.—In re Hewitt's Estate, 215 N. 
W. 573, 194 Wis. 15. 

41. Wis.—In re Hewitt’s Estate, su¬ 
pra. 

42. Mich.—Walden v. Crego’s Es¬ 
tate, 285 N.W. 457, 288 Mich. 564. 

43. Mass.—Fay v. Rogers, 2 Gray 
175. 

24 C.J. p 1090 note 67. 

44. Mass.—Richardson v. Hazelton, 
101 Mass. 108—Fay v. Rogers, 2 
Gray 175. 

45. Mass.—Bennevt v. Russell, 2 Al¬ 
len 537. 

46. Wis.—Roberts v. Weadock, 74 
N.W. 93, 98 Wis. 400. 

24 C.J. p 1091 note 70. 

47. N.J. — Ordinary of State v. Bas- 
tian, 5 A.2d 463, 17 N.J.Misc. 105. 

24 C.J. p 1091 note 71. 

43. N.Y.—People v. Corlies, 3 N.Y. 
Super. 228. 

49. Mich.—Walden v. Crego’s Es¬ 
tate, 285 N.W. 457, 288 Mich. 564— 
Hilton v. Briggs, 20 N.W. 47, 5-? 
Mich. 265. 

50. Minn.—Connecticut Mut. L. Ins. 
Co. v. Schurmeier, 147 N.W. 246, 

125 Minn. 368. 
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an action on an administration bond may be brought as 
soon as there has been a breach thereof. 

Subject to conditions precedent that must be com¬ 
plied with, see supra §§ 971—976, an action on an 
administration bond may be brought as soon as 
there has been a breach of its conditions. 51 A 
statute providing that an executor or administrator 
shall not be liable to any suit by a creditor until 
after the expiration of a specified period from the 
date of his administration bond has been held not 
to apply to an action on the bond seeking to en¬ 
force a personal liability of the representative for 
a breach of the duties of his trust. 52 The existence 
of a small unpaid allowance in favor of a creditor 
of a decedents estate at the commencement of an 
action by the distributees for a breach of the ad¬ 
ministrator’s bond does not render the action pre¬ 
mature, where the allowance is paid by a distribu¬ 
tee before the filing of an amended petition, in 
which all claim to reimbursement therefor is 
waived. 53 

Pendency of appeal. An action on the bond can¬ 
not be brought pending an appeal from the order 
on which the right of action is based, where the ap¬ 
peal has the effect of suspending the order, 54 but a 
mere right to appeal from the order does not sus¬ 
pend the right of action on the bond during the pe¬ 
riod allowed for taking such appeal. 55 

b. Limitations 

(1) Period of limitations 

(2) When statute begins to run 

51. 3ST.C.—Hicks v. Purvis, 182 S.E. 

151 , 208 N.C. 657 . 

24 C.J. p 1091 note 76. 

52. Ohio.—Greer v. State, 2 Ohio 
St. 574, distinguished in Hammerle 
v. Kramer, 12 Ohio St, 252 . 

24 O.J. p 1091 note 77. 

53. Mo.—State v. Dickson, 111 S. 

W. 817, 213 Mo. 66. 

54. Tex.—Wiren v. Nesbit, 20 S.W. 

128, 85 Tex. 286. 

55. S.C.—Lesly v. Osborn, 31 S.C.L. 

90. 

55. Tenn.—Gold v. 

579. 

Vt.—Georgia Dist. Prob. Ct. v. 

Chandler, 7 Vt. 111. 

57. Mass.—Fuller v. Dupont, 67 N. 

E. 662, 183 Mass. 596. 

Mo.—State v. Morrison, 148 S.W. 907, 

244 Mo. 193. 

Action on allowed claim 
Action to compel surety of admin¬ 
istrator to pay claim allowed by ad¬ 
ministrator is not barred by the 
lapse of the statutory time for 
bringing action against administra- 


(1) Period of Limitations 

The time within which actions on administration 
bonds must be brought is governed by special statutes; 
general statutes of limitations and statutes limiting the 
time for creditors of the estate to commence actions on 
their claims have been held not to apply. 

General statutes of limitations 56 and statutes lim¬ 
iting the time within which creditors of the estate 
must commence actions on their claims 57 have been 
held not to apply to actions on administration 
bonds; but such actions must be brought within the 
time prescribed by special statutes, where such stat¬ 
utes have been enacted. 58 It has been held that 
the lapse of the prescribed period will bar summary 
proceedings by way of citation and attachment as 
well as an action at law on the bond. 59 

(2) When Statute Begins to Run 

The period of limitations ordinarily begins to run 
when the cause of action accrues and conditions precedent 
have been complied with. 

The period of limitations with respect to an ac¬ 
tion on an administration bond begins to run as 
soon as, but not until, a cause of action on the bond 
accrues. 60 In jurisdictions where such conditions 
precedent are essential to the commencement of 
an action on the bond, see supra §§ 971-976, the 
statute will not begin to run until there has been a 
judgment or order establishing plaintiff’s claim as 
a liability of the estate, 61 a judicial ascertainment 
of the default of the principal, 62 a final account¬ 
ing, 63 an order of payment of legacies or distribu¬ 
tive shares, 64 or a demand for payment, 65 or, under 
at least one statutory provision, until the death, 

N.C.—Hicks v. Purvis, 182 S.E. 151, 
208 N.C. 657. 

24 C.J. p 1091 note 87. 

61. Ill.—Nevitt v. Woodburn, 43 N. 
E. 385, 160 Ill. 203, 52 Am.S.R. 315. 

24 C.J. p 1091 note 89. 

62. Ala.—Stakely v. Presbyterian 
Church Foreign Missions, 39 So. 
653, 145 Ala. 379. 

24 C.J. p 1092 note 90. 

63. Miss.—Williams v. State, 10 So. 
52, 68 Miss. 680, 24 Am.S.R. 297. 

24 C.J. p 1092 note 91. 

64. Alaska.—Grant v. National Sur¬ 
ety Co., 7 Alaska 179. 

24 C.J. p 1092 note 92. 

In. California a cause of action 
against an administrator and the 
sureties on his bond for a distribu¬ 
tive share arises when the decree of 
distribution becomes final, at least 
if no appeal therefrom has been tak¬ 
en.—Elkins v. Bryson, 60 P.2d 301, 
16 Cal.App.2d 173—Rafferty v. Mit¬ 
chell, 41 P.2d 563, 4 Cal.App.2d 491. 

65. Minn.—Lanier v. Irvine, 24 
Minn. 116. 

24 C.J. p 1092 note 93. 


Bush, 4 Baxt. 


tor on rejected claim.—Bowman v. 
Delaney, 187 N.E. 788, 46 Ohio App. 
109. 

58. N.C.—Hicks v. Purvis, 182 S.E 
151, 208 N.C. 657. 

24 C.J. p 1091 note 84. 

Limitations as defense see infra § 
978. 

Public administrator’s bond 

Such a statute applies to an ac¬ 
tion on the bond of a public admin¬ 
istrator.—State v. Ennis, 79 Mo.App. 
12—24 C.J. p 1091 note 85. 

Suit held timely 

La.—Hall v. Courtney, 165 So. 458, 
184 La. 80. 

In Maryland the sureties are not 
released by the fact that no claim 
was made on them within six months 
from the granting of letters of ad¬ 
ministration.—Watkins v. State, 161 
A. 173, 162 Md. 609. 

59. Ohio.—Philips v. State, 5 Ohio 
St. 122, 64 Am.D. 635. 

60. Cal.—Rafferty v. Mitchell, 41 P. 
2d 563, 4 Cal.App.2d 491. 
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resignation, removal, or discharge of the represent¬ 
ative ; 66 but it has been held that an order granting 
leave to sue, although essential, is no part of the 
cause of action, but merely a step in the remedy, 
and that the statute will run notwithstanding fail¬ 
ure to procure such an order. 67 Under some stat¬ 
utes the cause of action arises on the expiration 
of a prescribed period after the representative has 
•qualified. 68 

For failing to include property in a report of as¬ 
sets, the statute begins to run from the filing of the 
report; 60 for converting property of the estate, 
from the date of conversion; 70 for a wrongful 
payment, from the date thereof ; 71 for failure to 
pay over assets to a successor in office, from the 
time of demand for payment; 72 for failure to ac¬ 
count, from the time when an accounting is de¬ 
manded and refused ; 73 and for failing to comply 
with an order of court, from the time limited in 
the order for such compliance. 74 

A right of action in favor of an administrator 
de bonis non has been held to accrue on his qualifi¬ 
cation; 70 but it has also been held that such a 
right accrues on revocation of the letters of the 
f or me r represe nt at i vc. 76 

c, Laches 

Laches may bar an action on an administration bond, 
but more delay short of the period of limitation will not. 


A plaintiff may be barred on the ground of laches 
from bringing an action on an administration 
bond, 77 and a rebuttable presumption of payment 
or satisfaction has been held to arise after a lapse 
of twenty years from the accrual of the right. 78 
Administrators and sureties who assert that a cred¬ 
itor’s claim against them on their bond is barred 
by laches or equitable estoppel must show an un¬ 
reasonable and unexplained delay, 79 and it has 
been held that mere delay short of the full period 
of limitation will not defeat an action on the 
bond. 80 Where the action is based on fraud of 
the representative, and is brought as soon as the 
fraud is discovered, laches cannot be imputed to 
plaintiff. 81 

Where an action is brought on an administra¬ 
tor’s bond from which the amount of the,penally 
was omitted, and the complaint contains allega¬ 
tions authorizing either legal or equitable relief, 
and contains demands for both, plaintiff, on proof 
entitling him to legal relief, may recover on the 
bond as a scaled instrument, although there has 
been such a lapse of time as would bar relief in 
equity by way of reformation. 82 

§ 978. Defenses 

a. In general 

b. Particular defenses 


6G. Tex,—Ford v. Wheat, Com.App., 

36 S.W. 2d 712, reversing, Clv.App., 

22 &W.2c! 948. 

'Removal” explained 

Tin* "removal" referred to in the 
statute is one fur .statutory reasons, 
such as neglect of duty, Incapacity, 
or otlleial misconduct, and docs not 
refer to the mere expiration of the 
period of appointment.—Hill v. Ma¬ 
uve, Tex.Civ. Apr*., 76 S.W. 2d 679. 
Discharge not shown 

(1) An order discharging an ad¬ 
ministrator “without prejudice” to 
the owners of the residuary estate 
docs not start the statute of limita¬ 
tions running against such owners.— 
Ford v. Wheat, Tcx.Civ.App., 36 S. 
W.2d 712, 7 i 3, reversing, Clv.App., 
22 S.W. 2d 948. 

(2) Temporary administrator ap¬ 
pointed during will contest was not 
■"discharged” at time of probate and 
appointment of independent execu¬ 
tor. so as to start limitations on ad¬ 
ministrator's hond, since he still 
owed duty of filing final report and 
delivering estate to independent ex¬ 
ecutor. and was subject to probate 
court's orders for such purpose.— 
Hill v. Magee, Tex.CIv.App., 76 S.W. 
2d 579. 

87. Minn.—Ganger v. Ganser, 86 N. 


W. 18, 83 Minn. 199, 85 Am.S.R. 
461, overruling- Lanier v. Irvine, 24 
Minn. 116 and Wood v. Myrick, 16 
Minn. 491. 

24 C.J. p 1(192 note 94. 

68. Ga.—Langford v. Johnson, 167 
S.H. 779, 4 6 Ga.App. 4 44, trans¬ 

ferred, see 162 S.K. 690, 174 Ga. 
348. 

In Kentucky 

(1) Under Ky.St. § 3860, cause of 
action accrues to distributee against 
administrator oh his hond nine 
months after his qualification, and 
limitation runs against him from 
that time,—Farmers’ Hank of West 
Louisville v. American Surety Co. of 
New York, 265 S.W. 5(15, 205 Ky. 
177. 

(2) An earlier statute did not be¬ 
gin to run until after the youngest 
of the distributees or devisees had 
attained full age.—Hayden’s Adm’r 
v. Hayden’s Adm'r, 3 Mete. 180. 

68. Ill.—-People v. Ochiltree, 48 Ill. 
App. 220. 

70. Kan.—Carr v. Catlin, 13 Kan. 
393. 

71. N.C.—Hicks v. Purvis, 182 S.E. 
151, 208 N.C. 667. 

72. N.C.—GUI v. Cooper, 1C S.E. 
316, 111 N.C. 311. 
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73. N.C.—St onost reot v. Frost, 31 
S.E. 718, 123 N.C. 290. 

74. Mich.—Avery v. Miller, 45 N.W. 
503, 81 Mich. 85. 

75. N.C.—-Dunn v. Dunn, 173 S.E. 
900, 206 N.C. 373. 

76. Mo.—State v. Morrison, 148 S.W. 
907, 244 Mo. 193. 

77. Ky.—Farmers' Hank of West 
Louisville v. American Surety Co. 
of New York, 265 S.W. 505, 205 Ky. 
177. 

S.C.—Hell v. Mackey, 3 S.E.2d 816, 
191 S.C. J 05. 

24 C.J. p 1092 note %. 

78. S.O.—Hu rn side v. Don non, 13 fi. 
1*3. 465, 34 S.C. 2X9. 

24 C.J. p 1092 note 3. 

79. S.C.—Lassenby v. Mackey, 14 S. 
Id.2d 12, 196 S.C. 507. 

SO. Iowa.—Tucker v. Stewart, 126 
N.W. 183, 147 Iowa 294. 

24 C.J. p 1092 note 4. 

81. Utah.—Weyant v. Utah Savings 
& Trust Co., 182 P. 189, 64 Utah 
181. 

24 C.J. p 1092 note 6. 

89. N.Y.—McManus v. Harrigan, 85 
N.Y.S. 220, 41 Miac. 615. 
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a. In General 

The sureties may assert all defenses available to the 
principal, in addition to any facts discharging them alone 
from liability. Waiver of one breach does not bar an 
action for a different breach. 

In an action on an administration bond, the sure¬ 
ties may assert, and are subrogated to, all defens¬ 
es which would have been available to the prin¬ 
cipal. 83 They may plead and prove any fact which 
would negative the liability of the principal, 84 and 
also any facts which would discharge them from 
liability, 85 regardless of what the liability of the 
principal alone might be; 86 but they cannot set 
up a defense which inures exclusively to the estate 
and not to the representative. 87 

Waiver of breach of bond . The bond being a 
continuing obligation, each breach of which fur¬ 
nishes a cause of action, the waiver of any num¬ 
ber of breaches is no bar to an action for a subse¬ 
quent breach. 88 

Performance of the conditions of the bond after 
commencement of the suit thereon will not bar the 
action. 89 

b. Particular Defenses 

(1) Want of assets 

(2) Invalidity of principal's appointment 

(3) Limitations 

(4) Other defenses 

(1) Want of Assets 

Want of assets of the estate is a good defense to an 


action on the bond for failure to pay a claim against the 
estate, unless such want Is due to the representative's 
misconduct. 

The want of assets of the estate, as where the 
estate was exhausted in paying preferred claims, 90 
is a good defense to an action on the bond for 
failure to pay a claim against the estate, 91 unless 
the representative has had assets and his inability 
to pay the claim in question is due to his own neg¬ 
lect or misconduct; 92 so, want of assets at the 
time suit is instituted is not alone a defense. 93 
However, to entitle a representative to defend on 
the ground of insufficiency of assets there must 
be an inventory filed and a settlement of his ac¬ 
count in the probate court, 94 and in some jurisdic¬ 
tions the defense is not available unless prior to 
the action on the bond a representation of insol¬ 
vency was made. 95 

(2) Invalidity of Principal's Appointment 

In an action on an administration bond, the prin¬ 
cipal and the sureties are estopped to assert the in¬ 
validity of the principal's appointment. 

Neither principal nor sureties can set up as a 
defense to their liability on the bond the invalidity 
of the appointment under which the principal has 
acted, 96 for not only is the grant of administration 
free from collateral attack in an action on the 
bond, 97 with some exceptions, 98 but both principal 
and sureties are estopped from questioning the 
validity of the appointment 99 by the recitals of the 


83. Ala.—Rikard v. O'Reilly, 169 So. 

320, 232 Ala. 667. 

24 C.J. p 1092 note 7. 

Defenses available in prior suits 
The sureties may interpose any de¬ 
fense which would have been avail¬ 
able in any prior suit or proceeding 
in the court of probate or in the court 
of common pleas.—McKenzie v. 

Standard Accident Ins. Co., 1 S.E. 2d 
502, 189 S.C. 475. 

34. Ga.—Bird v. Mitchell, 28 S.E. 

674, 101 Ga. 46. 

24 C.J. p 1092 note 8. 

Discharge of principal 

Action could not be maintained for 
accounting against executor and to 
subject sureties on executor's bond 
to liability several years after pro¬ 
bate court had approved final ac¬ 
count of executor, discharged him, 
and released sureties.—Ward v. Kr- 
hounek, 99 P.2d 800, 151 Kan. 414. 

85. Ga.—Bird v. Mitchell, 28 S.E. 
674, 101 Ga. 46. 

24 C.J. P 1092 note 9. 

Discharge of sureties from liability 
see supra §§ 957-960. 

86. Me.—Burgess v. Toung, 54 A. 
910, 97 Me. 386. 


87. La.—Succession of Johnston, 1 
La.Ann. 75. 

88. Mass.—Thayer v. Keyes, 136 
Mass. 104. 

89. Iowa.—Clark v. Cress, 20 Iowa 
50. 

24 C.J. p 1093 note 37. 

90. Mass.—Fuller v. Connolly, 7 N. 
E. 853, 142 Mass. 227. 

91. Mass.—Mclntire v. Cottrell, 69 
N.E. 1091, 185 Mass. 178. 

24 C.J. p 1093 note 26. 

Estoppel to deny assets 

A creditor may reduce his claim 
against intestate to judgment, and 
presumption of devastavit will arise 
against administrator if the judg¬ 
ment is allowed to stand, but this 
will not estop the sureties on the 
administrator's bond from denying 
that the administrator came into 
possession of assets with which to 
discharge the debt.—Moebes v. Kay, 
2 So.2d 754, 241 Ala. 294. 

92. Ga.—Clement v. Hawkins, 22 S. 
E. 951, 96 Ga. 811. 

24 C.J. p 1093 note 27. 

93. Ark.—Outlaw v. Yell, 8 Ark. 345. 

94. Mass.—Grant v. Crowley, 105 
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N.E. 625, 217 Mass. 552—McKim v. 
Haley, 53 N.E. 152, 173 Mass. 112. 

95. Mass.—McKim v. Roosa, 67 N. 
E. 651, 183 Mass. 510. 

24 C.J. p 1093 note 29. 

96. Ga.—Sligh v. Whitley, 153 S.E. 
237, 41 Ga.App. 428. 

24 C.J. p 1093 note 30. 

Effect of irregular issuance of let¬ 
ters on liability on bond see supra 
§ 944. 

97. Ill.—Pritchett v. People, 6 Ill. 
525. 

Collateral attack on appointment 
generally see supra § 76. 

98. Exceptions stated 

The rule stated in the text is sub¬ 
ject to exception in cases where the 
letters were granted on the estate of 
a person who was not in fact dead, 
or where another representative has 
been already appointed, or where the 
record or papers in the case show a 
lack of jurisdiction.—Nash v. Saw¬ 
yer, 87 N.W. 707, 114 Iowa 742. 

99. Ga.—Sligh v. Whitley, 153 S.E. 
237, 41 Ga.App. 428. 

24 C.J. p 1093 note 32. 
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bond, 1 its voluntary execution, 2 and the fact that 
the principal has acted thereunder and obtained 
possession of assets of the estate. 3 

(3) Limitations 

The statute of limitations is a good defense to an 
action on an administration bond, even where the bond 
is given nominally to the state. 

As appears supra § 977, an action on an ad¬ 
ministration bond must be commenced at a proper 
time; and if it is not so commenced, the statute 
of limitations affords a good defense, 4 although it 
cannot be taken advantage of unless pleaded. 5 A 
representative is not precluded from pleading the 
statute by the fact that he is a trustee; 6 nor does 
the principle which prevents the statute of limita¬ 
tions from running against the state apply to ad¬ 
ministration bonds given nominally to the state but 
really for the benefit of others. 7 The fact that a 
claim was barred at the time judgment was ren¬ 
dered thereon against the estate is no defense to 
an action on the bond for failure to pay the judg¬ 
ment. 8 

(4) Othej Defenses 

In addition to the more common defenses considered 
in other parts of this section, various other facts and 
circumstances may show an absence of liability. 

Absence or time of devastavit. No action will lie 
against the surety based on a devastavit if there 
has in fact been no devastavit. 9 A surety on an 
administration bond, who replaced a former surety, 
is entitled in a proceeding to charge the administra¬ 
tor with a devastavit, to show in defense that, if 
there was such a devastavit, it took place prior to 
the time when he became a surety. 10 

Settlement , or acquisition of funds , by claimant. 


In an action for failure to pay a claim against the 
estate it is a good defense to show that plaintiff has 
obtained, 11 or has converted to his own use, 12 suffi¬ 
cient funds of the estate to pay the claim, or that 
the person for whose benefit the action is brought 
has made a valid settlement of his claim with the 
representative. 13 In an action by a distributee the 
surety can plead a settlement among heirs subse¬ 
quent to the order of distribution as a satisfaction 
of such order and a defense for the surety against 
the administrator’s alleged breach of the bond by 
failing to pay amount to plaintiff as ordered. 14 It 
is not a defense that exceptions to the account of 
the administrator, filed by a creditor of the estate, 
had been withdrawn by him in consideration of a 
part payment of his claim by the administrator. 15 

Miscellaneous matters . It is no defense that in 
committing the breach complained of the repre¬ 
sentative acted under advice of counsel, 16 or that 
since the action was instituted he has been removed 
from office and a successor appointed, 17 or that the 
bond was not in fact executed before the probate 
judge as required by statute, 18 or, where the suit 
is brought for the general benefit, that the person 
on whose representation it was instituted will not 
be entitled to share in the recovery. 19 The fact 
that certain property of the estate is claimed by a 
third person is no defense to an action for failure 
to include it in the inventory. 20 The liability of a 
surety to a successor representative for the original 
representative’s breach of duty is not affected by 
the fact that the surety has obtained an indemnity 
agreement from its principal and the heirs, at least 
where the rights of creditors intervene. 21 

In addition to the defenses considered supra this 


1- Ala.—Plowman v. Henderson, 59 
Ala. 559. 

Mass.—Cutler v. Dickinson, 8 Pick. 
386. 

Statement as to testacy 
Where the bond executed by the 
sureties of an administrator was 
conditioned that the administrator 
would discharge and perform all 
trusts committed to him as adminis¬ 
trator of the estate of a certain dece¬ 
dent, “who died testate/’ the sure¬ 
ties could not take advantage of the 
fact that the order and letters ap¬ 
pointing the administrator inaccur¬ 
ately described him as administrator, 
instead of administrator with the 
will annexed.—Elly son v. Lord, 99 N. 
W. 582, 124 Iowa 125. 

2. N.T.—People v. Falconer, 4 N.T. 
Super. 81—Field v. Van Cott, 5 
Daly 308, 15 Abb.Pr.,N.S., 349. 

3. Ohio.—Hoffman v. Fleming, 64 
N.E. 63, 66 Ohio St. 143. 

24 C.J. p 1093 note 35. 


4. Mo.—State v. Pratte, 8 Mo. 286, 
40 Am.D. 140. 

24 C.J. p 1094 note 40. 

5. Md.—Maddox v. State, 4 Harr. & 
J. 539. 

6. Ill.—People v. Ochiltree, 48 Ill. 
App. 220. 

7. Mo.—State v. Pratte, 8 Mo. 286, 
40 Am.D. 140. 

8. La.—Christian v. Lassiter, 23 La. 
Ann. 573. 

9. Ala.—Moebes v. Kay, 2 So.2d 754, 
241 Ala. 294. 

10. N.Y.—■Matter of Grant, 107 N. 
Y.S. 375, 122 App.Div. 602. 

11. Iowa.—In re Willenbrock’s Es¬ 
tate, 290 N.W. 502, 228 Iowa 234. 

24 C.J. p 1092 note 12. 

j 12. Ga.—Bowen v. Groover, 77 Ga. 

I 126 . 


13. Mich.—Cheever v. Congdon, 34 
Mich. 296. 

14. Ark.—U. S. Fidelity & Guaranty 
Co. v. Hodgins, 185 S.W. 1092, 123 
Ark. 507. 

15. Ohio.—Smith v. Rhodes, 68 N.E. 
7, 68 Ohio St. 500. 

16. Me.—Bourne v. Stevenson, 58 
Me. 499. 

17. Del.—State v. Bloxom, 6 Del. 
446. 

16. Mo.—State v. Morrison, 148 S.W. 
907, 244 Mo. 193. 

19. Mass.—Bennett v. Woodman, 116 
Mass. 513. 

20. Me.—Bourne v. Stevenson, 58 
Me. 499. 

21. Ill.—Olsen v. Hartford Accident 
& Indemnity Co., 13 N.E.2U 15 9 # 
368 Ill. 194, reversing In re Grlau-- 
ner's Estate, 7 N.E.2d 86, 289 Ill 
App. 245. 

24 C.J. p 1092 note 9 [a]. 
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section, other facts and circumstances have, 22 or 
have not, 23 been held to constitute defenses to ac¬ 
tions on administration bonds. 

§ 979. Set-Off and Counterclaim 

The obligors on an administration bond cannot set 
off, as against their personal liability, an indebtedness of 
plaintiff to the estate, nor can the sureties set off a claim 
of the principal against plaintiff or, it has been held, 
against the estate, although on the last point there is 
authority opposed. 

The obligors on an administration bond may as¬ 
sert a right of set-off in a proper case. 24 Since an 
action on the bond is against the obligors individ¬ 
ually, they cannot set off or counterclaim, as against 
their personal liability, an indebtedness of plaintiff 
to the estate ; 25 nor, it has been held, can the sure¬ 
ties in an action against them set off a claim of the 
principal against plaintiff 26 or, it has been held, 
against the estate, 27 although as to the last point 
there is authority opposed. 28 In an action on the 
bond by an administrator de bonis non, the sure¬ 
ties cannot set off claims due them from the heirs. 29 
It has been held, however, that in an action for 
failing to account for property of the estate re¬ 
ceived by a representative he may set up by way of 


counterclaim a claim of his own against the estate 
which has been duly allowed and is entitled to pay¬ 
ment. 30 

In jurisdictions in which a set-off is not permit¬ 
ted in actions on an unliquidated demand, see the 
C.J.S. title Set-Off and Counterclaim § 18, also 57 
C.J. p 380 notes 11-15, a set-off is not allowable in 
an action on an administration boild assigning as 
breaches of the bond acts of misconduct on the part 
of the representative, since the damages to be re¬ 
covered are not necessarily liquidated. 31 

§ 980. Jurisdiction and Venue 

a. Jurisdiction 

b. Venue 

a. Jurisdiction 

Actions on administration bonds must generally be 
brought at law; but the liability may be enforced in 
equity where statutes so permit or the circumstances so- 
warrant. In the absence of statute, probate courts have 
no such jurisdiction. 

In the absence of statute to the contrary, or of 
special circumstances making equitable interference 
necessary, as will appear, courts of law have juris- 


22. Sale on. distributees’ request 
The sale of personalty by an ad¬ 
ministrator at the request of dis¬ 
tributees, although without an order 
of the probate court, bars them 
from recovery on the administra¬ 
tor’s bond for mismanagement— 
Harms v. Pohlmann, 297 S.W. 138, 
222 Mo.App. 276. 

23. Exhaustion of remedies against 
one of two sureties 

Where there are two sureties and 
only one is sued, the one sued can¬ 
not have the action abated on the 
ground that the remedies against the 
other were not pursued and exhaust¬ 
ed.—Great American Indemnity Co. 
v. Jeffries, 16 S.E.2d 135, 65 Ga.App. 
686 . 

Failure to reduce personalty to cash 
An administrator cannot set up as 
a defense the fact that he has not 
reduced all the personalty to cash, 
where he has charged himself with 
balance in cash, his account has 
been allowed, and the time to appeal 
has expired.—Probate Court of City 
of Pawtucket v. Gauvin, 137 A. 874, 
48 R.I. 306. 

Administration on surety’s estate 
The right to bring suit on bond 
of administratrix was not affected 
by fact that there had also been ad¬ 
ministration on estate of deceased 
surety, especially where administra¬ 
trix of surety’s estate had been duly 
discharged.—Hill v. Ouzts, 200 So. 
254, 190 Miss. 341. 


Surety’s administrator acting in dual 
capacity 

In an action against the adminis¬ 
trator of a surety on an adminis¬ 
tration bond, the fact that defendant 
has also been appointed adminis¬ 
trator of the sole beneficiary under 
the will of the original decedent, and 
has assumed charge of the assets of 
the estate in that capacity, affords 
no reason why judgment should not 
be rendered against him in the ca¬ 
pacity in which he is sued.—Worthy 
v. Battle, 54 S.E. 667, 125 Ga. 415. 

Voidable sale 

In suit on administrator’s bond for 
failure to account for proceeds of 
sale of realty, surety cannot defend 
on ground that sale was ineffectual 
to pass title because made to admin¬ 
istrator’s agent, since such sale is 
merely voidable at election of inter¬ 
ested parties.—American Surety Co. 
of New York v. Pettie, 171 S.E. 916, 
178 Ga. 26. 

Acts not causing surcharge 

In an action by the receiver in 
supplementary proceedings of a dis¬ 
tributee, a defense cannot tje predi¬ 
cated on alleged fraudulent acts of 
the administrator and the distributee 
which are not shown to have resulted 
in a surcharge of the administrator's 
accounts, or to have occurred prior 
to the vesting of plaintiff’s title.— 
Steinert v. Van Aken, 150 N.Y.S. 525, 
165 App.Div. 206—24 C.J. p 1093 note 
25. 


24. Circumstances warranting set¬ 
off 

In an action by a distributee 
against the survivor of two sureties, 
defendant may set off money re¬ 
ceived by plaintiff as a distributee 
of the estate of deceased cosurety, 
since the survivor would be entitled 
to claim contribution from such es¬ 
tate and plaintiff would in turn be 
liable on such claim to the extent of 
the assets received by him from the 
estate.—Fisher v. Cassidy, 34 N.E. 
696, 49 Ohio St. 421. 

25. Minn.—Saunderson v. Haas, 25 2 
N.W. 83, 190 Minn. 431. 

24 C.J. p 1094 note 46. 

26. S.C.—Norton v. Wallace, 31 S.C. 
L. 460. 

27. Mo.—Vastine v. Dinan, 42 Mo. 
269. 

26. Minn.—Beckman v. Beckman, 
277 N.W. 355, 202 Minn. 328. 
Principal’s claim as heir 

The surety may assert a set-off of 
a claim of his deceased principal as 
an heir of the estate, and he may do- 
so without joining the heirs of his 
principal as parties.—Beckman v. 
Beckman, supra. 

29. Ga.—Weaver v. Tuten, 85 S.E. 
1048, 144 Ga. 8. 

30. Ind.—State v. Barrett, 22 N.E. 
969, 121 Ind. 92. 

24 C.J. p 1094 note 49. 

31. Conn.—Wattles v. Hyde, 9 Conn- 

10 . 

24 C.J. p 1094 note 45. 
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diction of actions to enforce liability on administra¬ 
tion bonds 32 and such jurisdiction is usually con¬ 
sidered exclusive. 33 The designation of the par¬ 
ticular court having jurisdiction varies in the dif¬ 
ferent states, 34 and as between different courts of 
the same state the amount claimed may be the con¬ 
trolling element in determining which is entitled to 
take jurisdiction. 35 

The courts of the state where administration was 
granted, where the assets are located, where the 
administrator resided at the time of decedent's 
death, and where the surety resides, have jurisdic¬ 
tion of an action on the bond, although the admin¬ 
istrator resides in another state. 36 Where a bond 
is given in one state and the principal and sureties 
afterward become residents of another, a suit on 
the bond based on a decree rendered in the latter 
state may be brought in the courts of that state. 37 
Where one was appointed administrator in one 
state of property of a nonresident decedent, and 
gave a bond to the state, to the use of persons in¬ 
terested, and thereupon removed the fund to an¬ 
other state, where he converted it, a suit was main¬ 
tainable in the latter state on the bond in the name 
of the state to which the bond was given, to com¬ 
pel payment to such state of the money so con¬ 
verted, to be administered in accordance with its 
laws. 38 

Probate and similar courts have no jurisdiction 


of actions on administration bonds, 39 except where 
such jurisdiction is conferred by statute; 40 nor 
has a probate judge any jurisdiction to call the 
sureties to account for the conduct of their prin¬ 
cipal or to render any decree against them. 41 

Equity jurisdiction. Although the jurisdiction 
of equity to enforce liability on administration 
bonds has been denied, 42 the generally prevailing 
view is that such liability may be enforced in equi¬ 
ty. 43 The remedy in equity may exist by virtue 
of constitutional or statutory provisions, 44 but some 
decisions sustain such jurisdiction on the ground 
that permitting the enforcement of the bond in 
equity prevents multiplicity of suits and circuity of 
action, where plaintiff is obliged to come into equi¬ 
ty in the first instance. 45 It is also held that the 
liability may be enforced in equity where the rem¬ 
edy at law is inadequate or not available. 46 

b. Venue 

An action on the bond may be brought in the county 
where any of the parties reside, and, unless a statute 
provides otherwise, in a county other than that in which 
the estate was administered. 

Except as statutes may otherwise prescribe, an 
action on the bond may be prosecuted in a county 
other than that in which the estate was adminis¬ 
tered. 47 It has been held that an action against 
an administrator and the sureties on his bond may 
be brought in the county of the residence of any 


32. Miss.—Lawson v. Dean, 109 So. 
801, 144 Miss. 309, set aside on oth¬ 
er grounds 110 So. 797, 144 Miss. 
309. 

24 C.J. p 1084 note 77. 

33. S.C.—McKenzie v. Standard Ac¬ 
cident Ins. Co., 1 S.E.2d 502, 189 
S.C. 475. 

24 C.J. p 1084 note 77, p. 1094 note 53. 

34. Superior court 

N.C.—Johnson v. Hardy, 5 S.E.2d 853, 
216 N.C. 558—Leach v. Page, 191 
S.E. 349, 211 N.C. 622—State v. 
Berryhill, 84 N.C. 132. 

Other courts see 24 C.J. p 1094 note 
54. 

35. Tex.—Brown v. Seaman, 65 Tex. 
628. 

24 C.J. p 1094 note 55. 

36. Miss.—Myers v. Martinez, 48 So. 
291, 95 Miss. 104. 

37. Ga.—Johnson v. Jackson, 56 Ga. 
326, 21 Am.R. 285. 

24 C. J. p 1095 note 67. 

38. Miss.—Cutrer v. State, 54 So. 
434, 98 Miss. 841, 35 L.R.A..N.S., 
333, Ann.Cas.l913B 344. 

39. Tex.—Legrand v. Stubblefield, 
Civ.App., 63 S.W.2d, 399. 

24 C.J. p 1094 note 58. 

Prerogative court 

Judgment against obligors on ad¬ 


ministrator’s bond cannot be de¬ 
creed by prerogative court, but suit 
for such judgment must be brought 
at law in name of ordinary as obli¬ 
gee.—Thayer-Martin v. Underhill, 171 
A. 687, 115 N.J.Eq. 526. 

4SQ. U.S.—Maryland Fidelity & De¬ 
posit Co. v. Moshier, C.C.N.Y., 151 
F. 806. 

24 C.J. p 1095 note 59. 

41. S.C.—Ordinary v. Bonner, 20 S.C. 
L. 468. 

24 C.J. p 1095 note 60. 

42. N.J.—Rorback v. Dorsheimer, 25 
N.J.Eq. 516. 

24 C.J. p 1094 note 53 [b], p 1095 
note 61. 

Allegation as to trust 

Suit against administrator person¬ 
ally and surety for money had and 
received, alleging administrator re¬ 
ceived fund “impressed with a trust" 
for payment of plaintiff’s secured 
claim, did not state case in equity. 
—Agricultural Finance Corporation v. 
Bates, 155 S.E. 32, 34, 171 Ga. 230, an¬ 
swers to certified questions con¬ 
formed to 155 S.E. 533, 42 Ga.App. 
255. 

43. Fla.—Grant v. Amiker, 162 So. 
712, 714, 120 Fla. 356, citing Cor¬ 
pus Juris —Royal Indemnity Co. v. 
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Knott, 136 So. 474, 478, 101 Fla. 
1495, citing Corpus Juris. 

Miss.—Lawson v. Dean, 109 So. 801, 
144 Miss. 309, set aside on other 
grounds on suggestion of error 110 
So. 797, 144 Miss. 309. 

24 C.J. p 1095 note 62. 

Devastavit of deceased administra¬ 
tor 

In the absence of statute, an ac¬ 
tion at law is not maintainable 
against surety for devastavit by 
deceased administrator, remedy being 
by accounting in equity.—Cowan v. 
Perkins, 107 So. 63, 214 Ala. 155. 

44. Ill.—People, for Use of First 
Nat. Bank of Chicago v. Maryland 
Casualty Co., 28 N.E.2d 131, 306 
Ill.App. 1. 

Mass.—Standard Rubber Co. v. Car- 
berry, 6 N.E.2d 772, 296 Mass. 503. 
Miss.—Newsom v. Federal Land Bank 
of New Orleans, 185 So. 595, 184 
Miss. 318. 

24 C.J. p 1095 note 63. 

45. U.S.—Green's Adm’x v. Creigh¬ 
ton, Miss., 23 How. 90, 16 L.Ed. 419. 

24 C.J. p 1095 notes. 62 [b], 64. 

4S. Tenn.—Harrison v. Tuberville, 2 
Humphr. 241. 

24 C.J. p 1095 note 65. 

47. S.C.—Beatty v. National Surety 
Co., 128 S.E. 40, 132 S.C. 45. 
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of the parties, as the obligation of the principal 
and sureties on the bond is joint and several. 48 

§ 981. Parties and Process 

a. Parties 

b. Process 

a. Parties 

(1) Plaintiffs 

(2) Defendants 

(1) Plaintiffs 

(a) In general 

(b) Joinder; proper and necessary par¬ 

ties 

(a) In General 

Whether the action on an administration bond should 
be brought In the name of the injured person, or by a 
nominal plaintiff such as the state, people, governor, or¬ 
dinary, or probate judge, depends on the statute of the 
particular jurisdiction. 

The question in whose name an action on an ad¬ 
ministration bond should be instituted is largely 
regulated by statutes which must be complied 
with. 49 Some statutes require, or have required, 
that the action be brought in the name of the 
state 50 or the people, 51 or of the governor, 52 or¬ 
dinary, 53 probate judge, 54 or the successor in office 
of such officer, 55 while under others the injured 
person may sue in his own name, 56 or the action 
may be brought in the name of either the person 


injured or the nominal obligee for the use of such 
person, 57 or the judge of probate is authorized to 
instruct an administrator to bring suit on the 
bond. 58 The name of the nominal plaintiff is a 
matter of form, not of substance, and a mistake 
in that respect is not reached by a general demur¬ 
rer. 59 

A representative who succeeds another may be 
authorized to maintain an action on the bond in 
his own name; 60 thus, where a representative has 
been removed, his successor can maintain a pro¬ 
ceeding on his bond for amounts for which he has 
failed to account. 61 

The fact that the bond is payable to the probate 
judge of one state has been held not to prevent 
an administrator properly appointed by a court of 
another state from maintaining an action thereon 
in his own name. 62 Where the doctrine that an 
administrator de bonis non cannot sue on the bond 
of his predecessor is still adhered to, see supra § 
967, it has been held that, where it appears, after 
the death of an executor, that he had committed a 
devastavit, the court of probate jurisdiction has 
power to appoint a trustee at the instance of the 
beneficiaries under the will to maintain a suit 
against the surety on the bond. 63 

Suit for benefit of others. A suit may be insti¬ 
tuted on the relation of one creditor without join¬ 
ing the others as plaintiffs, but the judgment must 
be made to inure to the benefit of the estate gen- 


48. Ga.—Williams v. Lancaster, 39 
S.E. 471, 113 Ga. 1020. 

Miss.—-Myers v. Martinez, 48 So. 
291, 95 Miss. 104. 

County of plaintiff’s residence 

Action on administrator’s bond 
may, under a statute in effect so pro¬ 
viding:, be brought in county of plain¬ 
tiff’s residence, where defendants are 
nonresidents of county, although let¬ 
ters were granted in a county other 
than that of plaintiff’s residence.— 
Shaffer v. Bank, 160 S.E. 481, 201 
N.C. 415. 

County of surety’s residence 

Where the administration is in 
one county and the surety’s residence 
in another, the surety in a suit on 
the administrator's bond may insist 
on his statutory privilege of being 
sued in the county of his residence. 
—Cohen v. Munson, 59 Tex. 236. 

49. U.S.—Ellis v. Stevens, D.C.Mass., 
37 F.Supp. 488. 

Iowa.—Tewksbury v. Title Guaranty 
& Surety Co., 163 N.W. 435, 180 
Iowa 1350. 

Who may enforce liability on bond 
see supra $ 967. 


50. Mo.—State v. Shelby, 75 Mo. 
482. 

24 C.J. p 1095 note 69. 

51. Ill.—People v. Stacey, 6 Ill.App. 
521. 

N.Y.—Box v. Seaman, 2 Code Rep. 1. 

52. U.S.—Arkansas v. Ball, C.C.Ark., 
1 F.Cas.No.530, Hempst. 541. 

24 C.J. p 1095 notes 69 [a] (1), 71. 

53. N\J.—Thayer-Martin v. Under¬ 
hill, 171 A. 687, 115 N.J.Eq. 526- 
Ordinary v. Bastian, 1 A.2d 471, 16 
N.J.Misc. 440. 

24 C.J. p 1095 note 72. 

54. Me.—Cook v. Titcomb, 97 A. 
133, 115 Me. 38. 

24 C.J. p 1095 notes 69 [a] <2), 73. 

55. Ark.—Phillips v. Governor, 2 
Ark. 382. 

24 C.J. p 1095 note 74. 

56. Ga.—U. S. Fidelity & Guaranty 
Co. v. Stephens, 164 S.E. 461, 45 
Ga.App. 300. 

24 C.J. p 1096 note 75. 

57. Ga.—Flanders v. Sutton, 85 S. 
E. 914, 143 Ga. 764. 

24 C.J. p 1096 note 76. 
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58. Me.—Hayes v. Briggs, 76 A. 
905, 106 Me. 423. 

24 C.J. p 1096 note 78. 

59. Ala.—Governor v. Davis, 9 Ala. 
917. 

©0. Okl.—Shipman v. Brown, 130 P. 

603, 36 Okl. 623. 

24 C.J. p 1096 note 75 [a]. 

Necessity of assignment 

Although the bond is by its terms 
payable to the probate judge, a suit 
thereon may be maintained by a suc¬ 
cessor of the representative without 
an assignment of the bond to him, 
by analogy with the rule permitting 
a principal to bring an action on a 
contract made for him by his agent. 
—Elliott v. White, 5 La. 322. 

61. Ill.—Olsen v. Hartford Accident 
& Indemnity Co., 13 N.E.2d 159, 
368 Ill. 194, reversing In re Glau- 
ner’s Estate, 7 N.E.2d 86, 289 Ill. 
App. 245. 

Iowa.—Bookhart v. Younglove, 218 N. 
W. 533, 207 Iowa 800. 

62. Ga.—Davis v. Melton, 168 S.E. 
320, 46 Ga.App. 639. 

63. Md.—State v. Fidelity & Deposit 
Co., 59 A. 735, 100 Md. 256, 108 
Am.S.R. 410. 
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erally and not to the individual creditor, 64 unless 
the estate is admitted to be solvent and sufficient 
to pay all its debts. 65 So, also, a suit by a single 
legatee should be prosecuted for the benefit of all 
interested in the fund where there is an insufficien¬ 
cy of assets. 66 

(b) Joinder; Proper and Necessary Parties 

All persons interested, such as distributees, lega¬ 
tees, or judgment creditors, usually may join in an action 
on the bond; but where their rights are separate, each 
may sue alone. 

All persons interested in the subject of the ac¬ 
tion and in obtaining the relief demanded usually 
may join as plaintiffs. 67 So, it has been held that 
several distributees may join in the same action, 68 
at least where the action is brought before a final 
decree of distribution; 69 and the representative 
of a deceased legatee may join in an action with 
the other legatees. 70 After the amount due to each 
distributee is definitely ascertained, each has a sep¬ 
arate right of action and may sue therefor without 
joining the others. 71 

Where a particular right of action is given by 
statute to a particular class of claimants, other per¬ 
sons, although interested in the estate, are not nec¬ 
essary parties. 72 

Where a judgment has been rendered in favor 
of two persons against an administrator, and ex¬ 
ecution has been returned unsatisfied, the judgment 
creditors may join in an action against the sureties 
of the administrator, and the action will not be 
dismissed for improper joinder of plaintiffs, be¬ 
cause, on appeal subsequently taken, it is held that 
the judgment relied on was unauthorized as to 
one of the parties. 73 

Suits by or against administrator de bonis non. 
Where there are no creditors, a sole heir may sue 


on the bond of a deceased administrator without 
having an administrator de bonis non appointed 
and making him a party, 74 and the same rule has 
been held applicable to a suit by several distributees 
after the estate was fully administered. 75 Dis¬ 
tributees are not necessary parties plaintiff to a 
suit brought by an administrator de bonis non on 
the bond of his predecessor. 76 

Suit against county administrator. A person in¬ 
terested in the administration of an estate, vested 
in a county administrator may sue on the bond 
without joining as coplaintiffs persons interested 
in other estates the administration of which has 
been vested in the county administrator. 77 

Waiver of nonjoinder . In an action on an ex¬ 
ecutor's bond for payment of claims against the 
estate, any error in failing to join other claimants 
named in the bond was obviated by their appear¬ 
ance and stipulation consenting to payment of 
plaintiff's claim and agreeing that, if their claims 
were finally allowed ‘in excess of defendant's lia¬ 
bility on the bond, they would accept the amount 
for which defendant was liable in full pro rata. 7 * 

(2) Defendants 

On a joint and several administration bond, the 
general rule is that the representative, the surety, and 
the representative of a deceased obligor may be sued 
alone or jointly at the option of plaintiff, and that he 
may proceed against any number of the obligors. 

Where, as is ordinarily the case, administration 
bonds are joint and several, one or all of the ob¬ 
ligors may be sued. 79 This was the rule at com¬ 
mon law, 80 although it was necessary to treat the 
bond as either a joint or a several obligation and 
to bring the action either against one obligor or 
against all of the obligors jointly and not against 
any intermediate number. 81 This rule is now 


64. IncL—Embree v. State, 85 Ind. 
368. 

Iowa.—Tewksbury v. Title Guaranty 
& Surety Co., 163 N.W. 435, 180 
Iowa 1350. 

65. La.—Bonny v. Brashear, 19 La. 
383. 

66. N.Y.—Towner v. Tooley, 38 Barb. 
598. 

67. Miss.—Pilcher v. Drennan, 51 
Miss. 873. 

24 C.J. p 1006 note 90. 

Joinder held improper 

An administratrix and her husband 
cannot join an infant, sole heir of 
an estate, in a suit against the sure¬ 
ties of the administratrix for a 
devastavit committed by her, nor can 
the husband be made the next friend 
of the infant.—Dowty v. Hall, 3 So. 
315, 83 Ala. 165. 


68. S.C.—McCorkle v. Williams, 20 
S.E. 744, 43 S.C. 66. 

24 C.J. p 1096 note 91. 

69. Mo.—State v. Thornton, 56 Mo. 
325. 

70. Md.—Maddox v. State, 4 Harr. & 
J. 539. 

71. Ga.—U. S. Fidelity & Guaranty 
Co. v. Stephens, 164 S.E. 461, 45 
Ga.App. 300. 

S.D.—Broast v. Interstate Surety Co., 

• 205 N.W. 717, 48 S.D. 581. 

24 C.J. p 1096 note 87. 

72. Miss.—Bridges v. Maxwell, 34 
Miss. 809. 

24 C.J. p 1096 note 89. 

73. La.—Wiemann v. Mainegra, 36 
So. 358, 112 La. 305. 

74. Ala.—Glover v. Hill, 4 So. 613, 
85 Ala. 41. 


75. Miss.—Davis v. State, 79 So. 764, 
118 Miss. 577. 

76. Ky.—Slaughter v. Proman, 2 T. 
B.Mon. 95. 

N.Y.—Dunne v. American Surety Co., 
59 N.Y.S. 429, 43 App.Div. 91. 

77. Ga.—Bailey v. McAlpin, 50 S.E. 
388, 122 Ga. 616. 

78. Iowa.—Tewksbury v. Title Guar¬ 
anty & Surety Co., 163 N.W. 435, 
180 Iowa 1350. 

76. Me.—Cook v. Titcomb, 97 A. 

133, 115 Me. 38. 

24 C.J. p 1097 note 97. 

80. Ind.—State v. Bennett, 24 Ind. 
383. 

24 C.J. p 1097 note 98. 

81. N.Y.—Cridler v. Curry, 66 Barb. 
336, 44 How.Pr. 345. 

24 C.J. p 1097 note 99. 
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changed in some jurisdictions and plaintiff may at 
his option proceed against any number of the ob¬ 
ligors ; 82 but the change in the common-law rule 
has been held applicable only to actions at law and 
not where the liability is enforced in equity, 83 in 
which case all the obligors, or their representa¬ 
tives, who are able to respond to plaintiff should 
be made parties. 84 

In applying the foregoing principles, it is held 
that the representative and his sureties may be 
joined as defendants, 85 and that the representative 
of deceased principal or surety may be joined in an 
action on the bond against the surviving obligors, 86 
although as to the last point the common-law rule 
is otherwise. 87 The joinder of representative and 
sureties is not obligatory, however, 88 and the prin¬ 
cipal may be sued without joining the sureties, 89 
or the sureties may be sued without joining the 
principal 90 or the representative of a deceased 
principal, 91 or some of the sureties may be sued 
without joining the others. 92 

A distributee who has been paid in full is not a 
necessary party defendant to an action on the bond 


of the representative, 93 but it has been held that, 
in a suit in equity to enforce the liability of the 
sureties for the benefit of creditors, the devisees 
of the testator are necessary parties unless repre¬ 
sented by an administrator de bonis non. 94 The 
administrator is a necessary party defendant in his 
individual capacity if there cannot be a complete 
determination of the issues without his joinder in 
such capacity. 95 In an action on the bond of a 
deceased administrator by the personal representa¬ 
tive of a distributee, in which it appears that the 
debts of the estate were paid, it is not necessary 
that the estate be represented by an administra¬ 
tor, 96 but the appointment of an administrator ad 
litem of the estate of the deceased administrator 
is proper. 97 

Suit on separate bonds. It has been held that 
the sureties on two separate bonds given by the 
same principal may be joined in one action, 98 but 
this has been denied, 99 although in the same case it 
is held that a single summary proceeding may prop¬ 
erly be brought against the sureties on both bonds. 1 
Two successive administrators of the same estate 
and their respective sureties cannot be sued joint- 


82. Colo.—McAllister v. People, 63 
P. 308, 28 Cplo. 156. 

24 C.J. p 1097 note 1. 

83. Ill.—People v. Lott, 27 Ill. 215. 

84. Ill.—People v. Lott, supra. 

24 C.J. p 1097 note 7. 

85. N.C.—McLeod v. Maurer, 2 S.E. 
2d 86S, 215 N.C. 795. 

“S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
Tex.—Bain v. Coats, Civ.App., 228 
S.W. 571, reversed on other 
grounds, Com.App., 244 S.W. 130. 
Va.—Koteen v. Bickers, 177 S.E. 904, 
163 Va. 676. 

In suit to correct final settlement, 

the sureties may be joined and their 
liability as to the amount found 
due enforced in the same proceeding. 
U.S.—Donohue v. Roberts, C.C.Mo., 1 
F. 449, 1 McCrary 112. 

Tex.—Ponton v. Bellows, 22 Tex. 
681. 

86. Ala.—Crews v. U. S. Fidelity & 

Guaranty Co., 185 So. 370, 237 

Ala. 14. 

24 C.J. p 1097 note 8. 

In working out rights of subroga¬ 
tion in equity, it is proper to join in 
one action the surety of deceased 
xepresentative, the representative of 
deceased representative, and the sure¬ 
ty of the representative’s represen¬ 
tative.—Cowan v. Perkins, 107 So. 
<63, 214 Ala. 155. 

■87. Ind.—Braxton v. State, 25 Ind. 
82. 


88. S.C.—McKenzie v. Standard Ac¬ 
cident Ins. Co., 1 S.E.2d 502, 189 
S.C. 475. 

89. Ala.—Keith v. McCord, 37 So. 
267, 140 Ala. 402. 

Ky.—Robinson v. Elam, 11 Ky.L. 
307. 

90. U.S.—Bruce v. Globe Indemnity 
Co., D.C.Okl., 9 F.Supp. 761, re¬ 
versed on other grounds, C.C.A., 
Globe Indemnity Co. v. Bruce, 81 F. 
2d 143, certiorari denied Bruce v. 
Globe Indemnity Co., 56 S.Ct. 591, 
two cases, 297 U.S. 716, 80 L.Ed. 
1001. 

S.C.—McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 
475. 

Wis.—O'Neill v. Maryland Casualty 
Co. of Baltimore, Md., 300 N.W. 167, 
238 Wis. 529. 

24 C.J. p 1097 note 3. 

Surety’s right to join principal 
The surety may be given an op¬ 
portunity to make its principal a 
party to action.—People for Use of 
First Nat. Bank of Chicago, v. Mary¬ 
land Casualty Co., 28 N.E.2d 131, 
306 Ill.App. 1. 

In Georgia 

(1) “In the absence of a judgment 
fixing the liability of the adminis¬ 
trator, or a devastavit by him, the 
sureties on his bond cannot be sued 
in the first instance, without joining 
the administrator, unless the latter 
is beyond the jurisdiction of this 
state, or is dead and his estate is un¬ 
represented, or is in such position 
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that an attachment may be issued 
against him.”—Hunter v. Burson, 147 
S.E. 53, 54, 168 Ga. 59—Long v. Gor¬ 
don, 7 S.E.2d 43, 61 Ga.App. 608— 
Maryland Casualty Co. v. Arnold, 
180 S.E. 906, 51 Ga.App. 562—24 C. 
J. p 1097 note 3 [c]. 

(2) If estate of administratrix is 
unrepresented except for a temporary 
administration, suit on administra¬ 
trix’ bond against surety alone is 
proper.—Arnold v. Maryland Casual¬ 
ty Co., 187 S.E. 129, 53 Ga.App. 844. 

91. Ala.—Keith v. McCord, 37 So. 
267, 140 Ala. 402. 

24 C.J. p 1097 note 4. 

92. Ga.—Hunter v. Burson, 147 S.E. 
53, 168 Ga. 59. 

24 C.J. p 1097 note 5. 

93. Ala.—Keith v. McCord, 37 So. 
267, 140 Ala. 402. 

94. Ill.—People v. White, 11 Ill. 341. 

95. Wis.—Jones v. Mehlberg, 254 
N.W. 95, 214 Wis. 629. 

96. Ala.—Keith v. McCord, 37 So. 
267, 140 Ala. 402. 

*97. Ala.—Keith v. McCord, supra. 

98. Cal.—Powell v. Powell, 48 Cal. 
234. 

Miss.—Whitfield v. Evans, 56 Miss. 
488. 

Tex.—Keowne v. Love, 65 Tex. 152— 
Love v. Keowne, 58 Tex. 191. 

99. Mo.—Lewis v. Gambs, 6 Mo.App. 
138. 


24 C.J. p 1097 note 8 [a]. 


1. Mo.—Lewis v. Gambs, supra. 
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ly on the separate bonds given by them. 2 

Who may attack misjoinder. A misjoinder of 
parties defendant can be taken advantage of only 
by those who should not have been made parties. 3 

b. Process 

Process must be directed to, and served by, the 
proper officer. 

Process must be directed to, and served by, the 
proper officer. 4 

§ 982. Pleading 

a. Bill, complaint, declaration, or peti¬ 

tion 

b. Plea, answer, or affidavit of defense 

c. Replication or reply 

d. Rejoinder and surrejoinder 

e. Amendments 

f. Issues, proof, and variance 

a. Bill, Complaint, Declaration, or Petition 

(1) In general 

(2) Allegations as to particular matters 
(1) In General 

The complaint must be in proper form and must al¬ 
lege facts sufficient to warrant the relief sought. A 
copy of the bond need not be annexed unless the statute 
or court rule requires. 

The bill, complaint, declaration, or petition in an 
action on an administration bond must allege facts 
sufficient to justify the relief sought, 5 and must 
meet the general requirement that the averments of 
a pleading be clear and unequivocal. 6 A complaint 
against the surety for the administrator’s breach of 
duty must show a breach on the part of the admin¬ 


istrator in his official, rather than in his individ¬ 
ual, capacity; 7 but a bill against an administrator 
and his sureties which states a cause of action 
against the administrator both as an individual and 
as representative is sufficient as against an attack 
based on the ground that the suit has not been 
brought against him in his proper capacity. 8 A pe¬ 
tition which seeks to avoid the effect of a judg¬ 
ment discharging the administrator should allege 
facts showing that the discharge was obtained by 
fraud. 9 

While a petition which fails to show liability 
against defendant for particular, designated sums 
is subj-ect to attack as to such sums, 10 a petition 
which establishes a right to some amount, although 
less than that sued for, should not be dismissed as. 
a whole. 11 

In a suit by an administrator de bonis non on the 
bond of his predecessor, it is not necessary that the 
complaint allege the names of the creditors or the 
nature of their debts, or any breach other than the 
conversion of the estate by the former representa¬ 
tive to his own use and his failure to pay the debts 
of the estate. 12 In a jurisdiction where the rule 
prevails that an administrator de bonis non can 
recover from his predecessor only such estate of 
decedent as remains in specie, an administrator de 
bonis non, suing on the bond of his predecessor, 
must allege that the latter had in his hands unad¬ 
ministered assets or the proceeds of such as had 
been converted into money and kept separate from,, 
and unmixed with, his own. 13 

Exhibits. It is not necessary, unless required by 
statute or rule of court, 14 to file with the com¬ 
plaint a copy of the bond, 15 of the will, 16 of the 


2. Mo.—Governor v. Hays, 3 Mo. 
434. 

3. Ala.—Leggett v. Bennett, 48 Ala. 
380. 

4. process directed to sheriff of one 
county cannot be served by the sher¬ 
iff of a different county wherein the 
bondsman resides.—Foster v. Hill, 
138 S.W.2d 495, 282 Ky. 327. 

5. Allegations held sufficient 

Ga.—Mitchell v. Turner, 180 S.E. 131, 
180 Ga. 591—Hunter v. Burson, 147 
S.E. 53, 168 Ga. 59—Eddleman v. 
Lewis, 198 S.E. 108, 58 Ga.App. 177. 

Allegations held insufficient 

(1) In an action against sureties 

for administrator's failure to collect 

money owing the estate by the ad¬ 

ministrator in his individual ca¬ 

pacity, petition which did not allege 

failure to use diligence in collecting 

the debt was demurrable.—Ameri¬ 
can Surety Co. of New York v. Nor- 

ton,j Tex.Com.App., 238 S.W. Ill, re¬ 

versing, Civ.App., 220 S.W. 437. 


(2) Bill seeking to hold surety lia¬ 
ble for conversion by administrator 
was held defective for its failure to 
aver actual participation by surety 
in conversion, or ratification and 
adoption with knowledge of all facts. 
—Boutwell v. Drinkard, 160 So. 349, 
230 Ala. 212. 

6. Ga.—Wall v. Pittman, 91 S.E. 55, 
146 Ga. 274. 

7. Ariz.—Stapley v. Stapley, 242 P. 
1005, 29 Ariz. 487. 

Ga.—Watson v. Watson, 7 S.E.2d 
614, 61 Ga.App. 825, transferred, 
see 5 S.E.2d 237, 189 Ga. 76. 

8. Fla.—Sessions v. Willard, 172 So. 
242, 126 Fla. 848. 

9. Ga.—Knox v. Raynor, 90 S.E. 853, 
146 Ga. 146. 

24 C.J. p 1097 note 21. 

Absence of formal claims or vouch¬ 
ers 

i Allegation, in action against former 
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administrator, that no claims were 
filed or proved, and no proper re¬ 
ceipts or vouchers produced, was not 
proper allegation of fraud so as to 
warrant the reopening of the ac¬ 
count, in view of presumption that 
court approved the claims without 
presentment of formal claims and 
vouchers therefor.—Stapley v. Stap¬ 
ley, 242 P. 1005, 29 Ariz. 487. 

10. Ga.—Mitchell v. Turner, 180 S. 
E. 131, 180 Ga. 591. 

11. Ga.—Hunter v. Burson, 147 S.E. 
53, 168 Ga. 59. 

12. Ga.—Giles v. Brown, 60 Ga. 658. 

13. Ky.—Yancy v. Yancy, 209 S.W. 
858, 183 Ky. 512. 

14. S.C.—Rice v. Thompson, 18 S.C. 
L. 339. 

15. Ga.—Gibson v. Robinson, 16 S. 
E. 969, 90 Ga. 756, 35 Am.S.R. 250. 

16. Ind.—Braxton v. State, 25 In<L 
82. 
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order for payment made by the probate court, 17 
or of the settlement made by the representative; 18 
and even where a cop} r of the bond is required to 
be filed it does not become a part of the record for 
the purposes of pleading- 19 but is merely notice to 
defendant of the cause of action, and will not cure 
a defective statement in the declaration. 20 It has 
been held, however, that where a bond which ex¬ 
pressly binds the obligors jointly and severally is 
attached to, and referred to in, the complaint, the 
complaint sufficiently alleges the breach of a joint 
and several undertaking. 21 

(2) Allegations as to Particular Matters 

(a) Plaintiff’s right to sue 

(b) Conditions precedent 

(c) Execution, approval, and filing of 

bond 

(d) Conditions and breach of bond 
(a) Plaintiff’s Right to Sue 

The declaration must show plaintiff’s right to sue and 
the nature of the claim of the person for whose benefit 
the action is brought. 

The petition or declaration must show plaintiff’s 
right or capacity to sue, 22 the person for whose 
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benefit the action is brought, 23 and the nature of 
such person’s interest or claim, 24 and must show 
that the prerequisites necessary to establish such 
interest or claim, so as to authorize an action on 
the bond, have been complied with. 25 

(b) Conditions Precedent 

The complaint must allege compliance with all con¬ 
ditions precedent, such as a final accounting, an order to 
pay, the establishment of plaintiff’s claim, a demand for 
payment, and leave to sue. 

Where there are conditions precedent which must 
be complied with before an action on the bond can 
be maintained, see supra §§ 971-976, the complaint 
must allege a compliance therewith in order to state 
a good cause of action. 26 Thus, where such condi¬ 
tions are essential it should be alleged that there 
has been a final accounting and settlement 27 and 
a decree determining the amount due, 28 or an order 
to account and a failure to comply therewith; 29 
that plaintiff’s claim has been established 30 *by an 
allowance thereof 31 or by the recovery of a judg¬ 
ment; 32 that there has been an order for pay¬ 
ment, 33 or a demand for payment and failure to 
comply therewith ; 34 that, in an action for a devas¬ 
tavit, the devastavit has been established in a sep¬ 
arate suit against the principal; 35 that a refund- 


17. Ark.—Euper v. State, 107 S.W. 
179, 85 Ark. 223.* 

18. Mo.—State v. Bartlett, 68 Mo. 
581. 

19. S.C.—Rice v. Thompson, 18 S.C. 
Li. 339. 

20. S.C.—Rice v. Thompson, supra. 

21. N.J.—Ordinary v. Bastian, 5 A. 
2d 463, 17 N.J.Misc. 105. 

22. Ky.—Hensley v. Hensley, 58 S. 
W.2d 410, 411, 248 Ky. 207, citing 

Corpus Juris. 

Miss.—National Surety Corporation v. 
Laughlin, 172 So. 490, 178 Miss. 
499. 

24 C.J. p 1098 note 24. 

Action by distributees 

(1) In an action by a distributee, 
the petition must allege that plain¬ 
tiff is a distributee.—Hensley v. 
Hensley, 58 S.W.2d 410, 248 Ky. 207 
—24 C.J. p 1098 note 26 [a]. 

(2) An averment that complain¬ 
ants were sisters and sole heirs at 
law or next of kin of deceased was 
not statement of mere conclusion of 
pleader, and was sufficient to show 
that such complainants were distrib¬ 
utees.— Bout well v. Drinkard, 160 
So. 349, 230 Ala. 212. 

23. Ark.—Porter v. State, 9 Ark. 226. 
24 C.J. p 1098 note 25. 

24. Ind.—Wright v. State, 8 Blackf. 
385. 

24 C.J. p 1098 note 26. 


25. N.Y.—Ste inert v. Van Aken, 150 
N.Y.S. 525, 165 App.Div. 206. 

Ohio.—State v. Cutting, 2 Ohio St. 1. 

26. R.I.—Pawtucket Prob. Ct. v. 
Williams, 51 A. 101, 23 R.I. 515. 

24 C.J. p 1098 note 29. 

Adjudication as to ownership of prop¬ 
erty 

Petition by successor administrator 
against his predecessor's surety, to 
recover for predecessor's alleged de¬ 
fault with respect to certain person¬ 
alty, which showed that ownership 
of personalty was in dispute between 
the predecessor and the estate and 
had not been finally adjudicated, 
failed to state a cause of action.— 
Wilson v. American Surety Co. of 
New York, 86 P.2d 288, 184 Okl. 183. 

27. Miss.—Probate Judge v. Thomp¬ 
son, 3 Miss. 808. 

Okl.—Exendine v. Iron, 4 P.2d 1035, 
153 Okl. 177. 

28. Okl.—Exendine v. Iron, supra. 

29. R.I.—-West Greenwich Prob. Ct. 
v. Carr, 40 A. 844, 20 R.I. 592. 

24 C.J. P 1098 note 31. 

30. R.I.—Providence Municipal Ct. 
v. Bostwick, 78 A. 53, 31 R.I. 550. 

24 C.J. p 1098 note 32. 

31. R.I.—Providence Municipal Ct. 
v. Wilbour, 49 A. 488, 23 R.I. 95. 

24 C.J. p 1098 note 34. 

32. Or.—Rutenic v. Hamakar, 67 P. 
196, 40 Or. 444. 

24 C.J. p 1098 note 33. 
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33. Tex.—Cobbel v. Crawford, Civ. 
App., 120 S.W.2d 1085. 

24 C.J. p 1098 note 35. 

Complaint held sufficient 
Ark.—U. S, Fidelity & Guaranty Co. 
v. State, 47 S.W.2d 793, 185 Ark. 
482. 

34. Ohio.—State v. Cowles, 5 Ohio 
St. 87. 

24 C.J. P 1098 note 36. 

Petition held insufficient 

In creditor's action against ad¬ 
ministrator's surety, petition was 
construed as alleging that adminis¬ 
trator had paid over to distributees 
amount in his hands and was there¬ 
fore insufficient.—Farmers’ Bank of 
West Louisville v. American Surety 
Co. of New York, 265 S.W. 505, 205 
Ky. 177. 

35. S.C.—Burnside v. Robertson, 6 
S.E. 843, 28 S.C. 583—Wilbur v. 
Hutto, 25 S.C. 246. 

Allegation as to suit for devastavit 
held unnecessary 

Petition by guardian of heir 
against administratrix of deceased 
administrator and original adminis¬ 
trator's sureties, for devastavit com¬ 
mitted by original administrator was 
not demurrable as not alleging that 
administratrix de bonis non failed 
to bring suit for devastavit, where 
showing that administratrix of de¬ 
ceased administrator was the same 
person as the administratrix de bonis 
non.—Langford v. Johnson, 167 S.E. 
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ing bond has been tendered; 36 and that leave to 
sue has been obtained. 37 Although the statute au¬ 
thorizing an action on the bond of an administra¬ 
tor if execution has been returned unsatisfied on 
a judgment against such administrator requires that, 
if the principal debtor is a resident of the state, the 
execution must have been issued to the county 
where he resides, a complaint on a judgment against 
an administrator is not fatally defective for failure 
to allege that the administrator was a resident of 
the county to which the unsatisfied execution was 
issued. 38 

(c) Execution, Approval, and Filing of Bond 

Execution of the bond by defendants must be al¬ 
leged. 

It must be alleged that defendants executed the 
bond on which the action is brought; 39 but it has 
been held not necessary to allege that the bond was 
approved, filed, and recorded. 40 

(d) Conditions and Breach of Bond 

Some authorities require that the conditions of the 
bond be set out in the declaration, but others do not. 
Facts showing commission of the breach must be clearly 
averred, but plaintiff need not anticipate defenses. 

In some states it is held to be unnecessary to set 
out the conditions of the bond in the declaration, 41 


while in others it is held that, in order to state a 
cause of action against the sureties, the conditions 
of the bond must be set out, 42 and that a mere al¬ 
legation that the bond was conditioned according to 
law is insufficient. 43 Where more than one bond 
was given, and the action is on the second bond, 
the purpose of such bond must be stated in order 
to show for what acts the sureties are liable. 44 

Breach of conditions . At common law it was 
not necessary for plaintiff to assign breaches of the 
conditions of the bond in the declaration, but he 
might declare on the penalty and then make the 
assignment in the replication in case defendant 
should plead performance of the condition as a de¬ 
fense 45 The modern practice, however, is to al¬ 
lege or assign the breach in the declaration, 46 and 
plaintiff may assign any number of breaches. 47 
The breach must be directly and positively aver¬ 
red, 48 the particular breach or breaches relied on 
being specifically stated, 49 together with the facts 
necessary to show the commission of the breach, 50 
and the injury to plaintiff. 51 

In other words, a specific cause of action must 
be alleged with reasonable certainty and preci¬ 
sion. 52 This, however, is all that good pleading re¬ 
quires, 53 and plaintiff need not anticipate and neg- 


779, 46 Ga.App. 444, transferred, see 
162 S.E. 690, 174 Ga. 348. 

36. Miss.—Probate Judge v. Thomp¬ 
son, 3 Miss. 808. 

N.J.—Ordinary v. White, 43 N.J.Law 

22 . 

37. N.J.—Ordinary v. Bastian, 1 A. 2d 
471, 16 N.J.Misc. 440. 

24 C.J. p 1099 note 39. 

38. N.Y.—Bamberger v. American 
Surety Co., 96 N.Y.S. 665, 48 Misc. 
221, 109 App.Div. 917. 

39. Nev.—Jeffree v. Walsh, 14 Nev. 
143. 

24 C.J. p 1099 note 41. 

40. Cal.—Evans v. Gerken, 38 P. 
725, 105 Cal. 311. 

41. Tex.—Hill v. Escort, 86 S.W. 
367, 38 Tex.Civ.App. 487. 

24 C.J. p 1099 note 43. 

42. Ky.—Mountjoy v. Pearce, 4 Mete. 
97. 

24 C.J. p 1099 note 44. 

43. Miss.—Whitfield v. Evans, 56 
Miss. 488. 

44. Ind.—Lane v. State, 24 Ind. 421. 

45. S.C.—Rice v. Thomson, 18 S.C. 
L. 339. 

24 C.J. p 1099 note 47. 

46. Miss.—State v. Bowen, 45 Miss. 
347. 

24 C.J. p 1099 note 48. 

34 C.J.S.—77 


47. R.I.—West Greenwich Prob. Ct. 
v. Carr, 40 A. 844, 20 R.I. 592. 

24 C.J. p 1099 note 49. 

48. Ga.—Jennings v. Longino, 176 
S.E. 94, 95, 49 Ga.App. 494, quot¬ 
ing Corpus Juris. 

24 C.J. p 1099 note 50. 

49. Ga.—Jennings v. Longino, supra, 
quoting Corpus Juris. 

24 C.J. p 1099 note 51. 

50. Ga.—Jennings v. Longino, supra, 
quoting Corpus Juris. 

Miss.—New York Indemnity Co. v. 

Myers, 138 So. 334, 161 Miss. 784. 
N.J.—Ordinary v. Bastian, 1 A.2d 471, 
16 N.J.Misc. 440. 

24 C.J. p 1099 note 52. 

Nondelivery of assets 

Declaration of administrator de 
bonis non in action on removed ex¬ 
ecutor's bond for nondelivery of un¬ 
administered assets is demurrable if 
it fails to allege that executor neg¬ 
lected or refused to deliver such as¬ 
sets.—Probate Court of East Provi¬ 
dence v. McCormick, 185 A. 592, 56 
R.I. 308, reargument denied 189 A. 2, 
57 R.I. 157. 

Use of exempt assets to pay claims 

In suit by widow and minor chil¬ 
dren of decedent against administra¬ 
tor and surety, allegations .that funds 
used to pay claims were proceeds of 
war risk insurance were insufficient 
to show that such funds were exempt 
from payment of debts of decedent, 
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in the absence of allegation as to 
who was made beneficiary.—Howard 
v. Davis, Ga., 15 S.E.2d 865. 

51. Miss.—New York Indemnity Co. 
v. Myers, 138 So. 334, 161 Miss. 
784. 

N.J.—Ordinary v. Bastian, 1 A.2d 471, 
16 N.J.Misc. 440. 

24 C.J. p 1099 note 53. 

52. Ga.—Jennings v. Longino, 176 S 
E. 94, 95, 49 Ga.App. 494, quoting 
Corpus Juris. 

24 C.J. p 1099 note 54. 

53. U.S.—S(c)holtz, for Use of Bar¬ 
nett Nat. Bank of Jacksonville, v. 
Hartford Accident & Indemnity Co., 
C.C.A.Fla., 88 F.2d 184. 

Ga.—Arnold v. Maryland Casualty 
Co., 187 S.E. 129, 53 Ga.App. 844. 
24 C.J. p 1099 note 55. 

Complaint or petition held sufficient 

(1) Petition alleging administrator 
of insolvent estate paid specified ex¬ 
cessive amounts to named creditors 
presented prima facie disregard of 
statute requiring ratable payment.— 
Johnson v. .Dodd’s Adm’x, 37 S.W.2d 
26, 238 Ky. 194, 77 A.L.R. 975. 

(2) Complaint, alleging that ad¬ 
ministrator’s final account had shown 
balance for distribution among heirs 
at law and that plaintiff was heir at 
law but received no portion of amount 
distributed, sufficiently avers a 
breach of administrator’s bond, con¬ 
ditioned that he would deliver and 
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ative matters of defense 54 or set out matters lying 
more properly within the knowledge of defend¬ 
ant. 55 

Setting out the condition in the language of the 
bond and alleging its nonperformance has been 
held to be sufficient, 56 but in some cases merely 
negativing the condition is held not sufficient to 
show a breach. 57 

Although only one of several breaches relied on 
is properly assigned, the complaint is good against a 
general demurrer. 58 

b. Plea, Answer, or Affidavit of Defense 

The plea or answer must meet the allegations of 
the complaint and answer the whole cause of action 
stated therein. In an action against principal and sure¬ 
ties, defendants need not plead jointly, but may sever. 
Particular pleas, such as performance, release, plene ad- 
ministravit, want of assets, nil debet, and non est factum 
are controlled, in the absence of specific statutes, by the 
general rules of pleading. 

Matters relied on by way of defense must be 
properly pleaded and be sufficient to constitute a de¬ 
fense. 59 Defendant’s plea, answer, or affidavit of 
defense must meet the allegations of the declara¬ 
tion or complaint, 60 and must answer the whole 


cause of action stated therein 61 by stating facts, and 
not mere conclusions without the facts on which 
they are based. 62 A plea which neither contro¬ 
verts the allegations of the declaration nor presents 
any matter in avoidance of them is bad on demur¬ 
rer, 63 as is also a plea which tenders an immaterial 
issue. 64 

Where a settlement and accounting with the 
proper court is relied on as a defense, a copy or 
transcript of the records referred to should be filed 
with the answer. 65 

Pleas in abatement. Where leave to sue is a 
condition precedent to suit on the bond, an objec¬ 
tion that suit was brought without such leave can 
be taken only by a plea in abatement, 66 and if not 
so taken it will be deemed to be waived. 67 The 
fact that the action is brought by a married wo¬ 
man alone without joining her husband can be tak¬ 
en advantage of only by a plea in abatement. 68 

Severance in pleading . In an action on the bond 
against both principal and sureties, defendants need 
not plead jointly, but may sever and each plead as 
many pleas as he may deem necessary to his de¬ 
fense. 69 


pay balance in bis hands unto such 
persons as were entitled thereto by 
law.—Beatty v. National Surety Co., 
128 S.E. 40, 132 S.C. 45. 

54. D.C.—Blagden v. TJ. S., 18 App. 
D.C. 370. 

24 C.J. p 1100 note 56. 

55. N.Y.—People v, Dunlap, 13 
Johns. 437. 

24 C.J. p 1100 note 57. 

56. Miss.—Probate Judge v. Thomp¬ 
son, 3 Miss. 808. 

24 C.J. p 1100 note 58. 

57. Mass.—Walker v. Hall, 1 Pick. 

20 . 

24 C.J. p 1100 note 59. 

58. R.I.—West Greenwich Prob. Ct. 
v. Carr, 40 A. 844, 20 R.I. 592. 

24 C.J. p 1100 note 60. 

59. Ky.—Williams’ AdmT v. Vonder- 
haar’s Ex’x, 89 S.W.2d 321, 262 
Ky. 68. 

Tex.—American Surety Co. of New 
York v. Norton, Civ.App., 220 S.W. 
437, reversed on other grounds, 
Com.App., 238 S.W. 1111. 

In attacking court record concern¬ 
ing appointment of the representa¬ 
tive, the allegations should be direct 
and explicit.—Day v. Grady, 7 Ky. 
Op. 603. 

Answer held sufficient to show that 
distributee received full share of 
estate.—In re Willenbrock’s Estate, 
290 N.W. 502, 228 Iowa 234. 

Flea or answer held insufficient 

(1) In a suit on a bond based on a 
judgment by the ordinary which the J 


administrator refused to pay, the 
sheriff having returned nulla bona as 
to him, allegations of the answer 
that the usees of plaintiff were not 
the heirs of decedent and the sure¬ 
ties were not bound by the judgment 
were properly stricken.—Sutton v. 
Flanders, 91 S.E. 50, 146 Ga. 290. 

(2) In creditor's action against 
sureties, sustaining demurrer to de¬ 
fendants* plea alleging distribution 
after meeting of distributees under 
statute was held not error.—Watkins 
v. State, 161 A. 173, 162 Md. 609. 

(3) Averments in the answer of a 
surety that after he signed the bond 
the name of another person, as sure¬ 
ty, was added to the bond without his 
consent, are properly stricken from 
the answer, because, in the absence 
of an allegation that the second sure¬ 
ty signed after delivery of the bond, 
the answer does not negative the 
presumption that the principal had 
implied authority to secure other 
sureties before delivery.—State v. 
Morrison, 148 S.W. 907, 244 Mo. 193. 

60. Okl.—Exendine v. Iron, 4 P.2d 
1035, 153 Okl. 177. 

24 C.J. p 1100 note 68. 

61. R.I.—Westerly Prob. Ct. v. Pot¬ 
ter, 55 A. 524, 25 ILL 204. 

24 C.J. P 1100 note 69. 

62. Ala.—Reid v. Nash, 23 Ala. 733. 
24 C.J. p 1100 note 70. 

Explicitness as dependent on cir¬ 
cumstances 

An affidavit of defense, in an ac- 

1218 


tion against the surety on an admin¬ 
istrator’s bond, many years after the 
audit of the administrator’s account, 
averring that the surety is informed, 
believes, and expects to be able to 
prove that the claim for which the 
action is brought has been paid in 
full by the administrator, but that 
he cannot state the time, place, and 
manner of such settlement, because it 
was secretly had between plaintiff 
and the administrator, is sufficient 
under the rule that all that may be 
required of the surety is that his 
averments shall be as explicit and 
specific as the circumstances reason¬ 
ably admit.—Commonwealth v. Ma¬ 
gee, 73 A. 347, 224 Pa. 168. 

63. Miss.—Cogan v. Duncan, 23 Miss. 
274. 

24 C.J. p 1100 note 71. 

64. R.I.—Westerly Prob. Ct. v. Pot¬ 
ter, 55 A. 524, 25 R.I. 204. 

24 C.J. p 1100 note 72. 

65. Ind.—State v. Marshall, 20 Ind. 
287. 

66. Conn.—Prindle v. Holcomb, 45 
Conn. 111. 

Wis.—Johannes County Judge v. 
Youngs, 4 N.W. 32, 48 Wis. 101. 

67. Conn.—Prindle v. Holcomb, 45 
Conn. 111. 

24 C.J. p 1101 note 99. 

68. Vt.—Probate Ct. v. Sawyer, 7 A. 
281, 59 Vt. 57. 

69. Ala.—Williams v. Hinkle, 15 Ala- 
713. 
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Performance . A general plea of performance 
in an action on an administration bond where spe¬ 
cial breaches are assigned is bad on demurrer, 70 
as in such case there should be a specific answer ; 71 
but if defendant traverses the specific breaches as¬ 
signed, affirming that he has in these particulars 
performed the conditions of the bond, there is a 
good issue between the parties and the plea is suf¬ 
ficient. 72 Where the declaration does not assign a 
breach, defendant may plead performance and 
plaintiff must then assign breaches in his replica¬ 
tion. 73 

Release. A plea puis darrein continuance setting 
up a release by one of the persons for whose bene¬ 
fit the suit is brought of all claims against defend¬ 
ants sets up a substantial defense as to the person 
named therein, and waives all previous pleas as 
to such person's interest. 74 

Plene administravit . Plene administravit has 
been held not to be a good plea in an action on an 
administration bond, at least where it does not an¬ 
swer the declaration or raise any material issue; 75 
and where a judgment is rendered against the prin¬ 
cipal in an action suggesting a devastavit, it is con¬ 
clusive that he had assets and wasted them and nei¬ 
ther he nor the sureties can thereafter plead plene 
administravit in an action on the bond. 76 On the 
other hand, plene administravit has been held to be 
a proper plea under some statutes, 77 as, for ex¬ 
ample, under a statute limiting the liability of the 
sureties to the amount of the assets; 78 and it has 
also been held a proper plea by the principal where, 
after exhausting the assets in paying preferred 
claims in the proper order, he is sued for the non¬ 
payment of a claim of an inferior class. 79 A plea 
of plene administravit must state the time when the 
administrator was without assets to satisfy the de¬ 


mand in question and should allege that he did not 
have such assets at the time of the issuing of the 
original writ or at any time thereafter. 80 

Where the plea of plene administravit is no long¬ 
er in use, the facts necessary to show that the es¬ 
tate has been fully administered may be set up in 
the answer. 81 

Want of assets . In an action on an administra¬ 
tor's bond, because of failure of the administrator 
to pay judgments rendered against him, it has been 
held that while the sureties have a legal right to 
plead a want of assets, a plea which avers only a 
want of sufficient assets is defective. 82 

Nil debet . A plea of nil debet in an action on an 
administration bond where breaches are assigned is 
bad on demurrer, 83 the breaches assigned being 
in the nature of several causes of action to which 
defendant should respond; 84 but the plea is not a 
nullity, and if issue is taken thereon it is incum¬ 
bent on plaintiff to prove all the material allega¬ 
tions of his declaration except the execution of the 
bond. 85 

Non est factum. The plea of non est factum puts 
in issue only the execution 86 and delivery 87 of the 
bond. It admits every other allegation in the dec¬ 
laration, 88 and is a waiver of any legal defense of 
which defendant could otherwise have availed him¬ 
self under the condition allegedly breached. 89 

c. Replication or Reply 

If, on a plea of performance, breaches of the bond are 
averred in the replication, they must be averred with the 
same certainty as is required in a declaration. 

In modern practice breaches are usually assigned 
in the declaration and issue joined on the plea, 90 
but if not so assigned, and defendant pleads per¬ 
formance, the specific breaches must be assigned in 


70. Ark.—Byrd v. State, 15 Ark. 175. 

24 C.J. p 1101 note 76. 

71. Tenn.—Calhoun v. Lillard, 4 
Hayw. 56. 

24 C.J. p 1101 note 77. 

72. S.C.—Stewart v. McCully, 39 S. 
C.L. 80. 

73. Del.—State v. Short, 2 Harr. 152. 

24 C.J. p 1101 note 79. 

74. R.I.— Westerly Prob. Ct. v. Pot¬ 
ter, 55 A. 524,-25 R.I. 204. 

75. N.H.—Probate Judge v. Lane, 50 
N.H. 556. 

24 C.J. p 1101 note 82. 

76. Ind.—Goodwin v. Wilson, 1 
Blackf. 344. 

77. Miss.—Randolph v. Singleton, 20 
Miss. 439. 

24 C.J. P 1101 note 83. 


78. Ala.—Amason v. Nash, 24 Ala. 
279. 

24 C.J. p 1101 note 84. 

79. Miss.—Randolph v. Singleton, 20 
Miss. 439. 

80. Md.—Iglehart v. State, 2 Gill & 
J. 235. 

81. Mass.—McKim v. Haley, 53 N.E. 
152, 173 Mass. 112. 

82. Ala.—Woodall v. Wright, 37 So. 
846, 142 Ala. 205. 

83. U.S.—Alexander v. Bryan, Ala., 
4 S.Ct. 107, 110 U.S. 414, 28 L.Ed. 
195. 

24 C.J. p 1101 note 91. 

84. Miss.—State v. Bowen, 45 Miss. 
347. 


06. Ill.-—Pritchett v. People, 6 Ill. 
525. 

N.Y.—People v. Rowland, 5 Barb. 449. 

87. Ill.—Cully v. People, 73 Ill.App. 
501. 

Promise of execution by others 

A plea of non est factum should be 
rejected where the defense of the 
sureties is that they were induced 
to execute the bond by the repre¬ 
sentation of the principal that oth¬ 
ers were to execute the bond with 
them, since this is not a delivery of 
the bond on condition.—Frazier v. 
Copen, 121 S.E. 503, 95 W.Va.. 482. 

88. N.Y.—People v. Rowland, 5 
Barb. 449. 

89. S.C.—Rice v. Thomson, 18 S.C.L. 
339. 


85. Ind.—Kirkpatrick v. State, 3 Ind. 
521. 


90. Tenn.—Calhoun 
Hayw. 56. 


v. 


Lillard, 4 
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the replication. 91 Where defendant pleads perform¬ 
ance, the replication must state facts sufficient to 
show a breach of the condition of the bond. 92 The 
replication in such a case performs the office of a 
declaration, 93 and there must be the same certainty 
of averment as would be necessary in the declara¬ 
tion. 94 

d. Rejoinder and Surrejoinder 

The rejoinder must respond to the replication and 
support the plea. The surrejoinder must conform to the 
replication. 

The rejoinder, to be sufficient, must answer the 
whole cause of action set out in the replication, 95 
and must support the plea, any departure therefrom 
being ground for demurrer. 96 

If plaintiff files a surrejoinder, it must conform 
to the replication, and if it sets up another and dif¬ 
ferent breach from the one therein assigned it is 
bad for departure. 97 

e. Amendments 

The pleadings may be amended in a proper respect, 
as, for example, to substitute the proper nominal plain¬ 
tiff, to show the real party In interest, or to increase 
the damages sought. 

Where the action on an administration bond must 
be instituted in the name of the state or other nom¬ 
inal plaintiff, see supra § 981, and is improperly 
brought in the name of the real party in interest, 
the complaint may be amended so as to substitute 
the proper nominal plaintiff; 98 and if it is brought 
by the proper nominal plaintiff, but for the benefit 

91. Del.—State v. Short, 2 Del. 152. 

92. Conn.—Griffin v. Pratt, 3 Conn. 

513. 

24 C.J. p 1102 note 6. 

Replication held sufficient 

A replication setting forth the ad¬ 
ministrator’s failure to comply with 
a decree of distribution is not de¬ 
fective for failure to allege that the 
account had been examined by the 
court, since the probate judge will be 
presumed to have discharged his duty 
as to proceedings preliminary to the 
decree.—Leland v. Kingsbury, 24 
Pick., Mass., 315. 

93. Md.—State v. Gaither, 11 Gill & 

J. 160. 

94. Conn.—Isaacs v. Stevens, 

Conn. 499. 

24 C.J. p 1102 note 8. 

96. Conn.—Edwards v. 

Conn. 28. 

96. Conn.—Warren v. 

Conn. 373. 

24 C.J. p 1102 note 10. 

sn. Mass;—Dawes v. 

Mass. 291. 


of the wrong person, the record may be amended to 
show the real party in interest. 99 Leave to amend 
the complaint to increase the amount of damages 
may be permitted. 1 Any amendment must be con¬ 
sistent with the original pleading, and cannot be al¬ 
lowed where it would constitute a new suit against 
new parties. 2 

Under statutory provisions requiring an amended 
pleading to contain all matters necessary for a de¬ 
termination of the action, recourse cannot be had 
to prior petitions to supply necessary averments 
which have been omitted in the amended petition. 3 
Where leave is granted to amend a petition so as 
to set forth particular facts, an amended petition 
which fails to comply with the order permitting 
the amendment is properly dismissed. 4 

Where a defendant in an action on a bond has 
an undoubted right to amend his plea and set up 
a particular defense, the failure to allow such 
amendment may render further proceedings in the 
case nugatory. 5 

f. Issues, Proof, and Variance 

The proof in an action on an administration bond 
must conform to the pleadings in all material respects. 

In an action on an administration bond, there 
can be no recovery except on the issues raised by 
the pleadings. 6 The proof must correspond to the 
allegations of the pleadings 7 and establish the cause 
of action as alleged, 8 and evidence is not admissi¬ 
ble unless it tends to support or contradict some al¬ 
legation of the pleadings, 9 and to prove or disprove 

ment, executed after institution of 
action, as tending to show the lega¬ 
tee’s intention to make an oral as¬ 
signment prior thereto.—Knowles v. 
Kasiska, 2C8 P. 3, 46 Idaho 379. 

8. Tex.—Bergstroem v. State, 58 
Tex. 92. 

24 C.J. p 1102 note 17. 
Administrator’s removal from state 
Where, under the statute, the sure¬ 
ties cannot be sued without joining 
the administrator, save in certain 
excepted instances, and plaintiff, for 
the purpose of bringing the case 
within the exception, alleges that 
the administrator has absconded and 
removed from the state, which alle¬ 
gation is denied, it is incumbent on 
plaintiff to - prove such allegation, 
failing in which he is not entitled 
to a verdict.—Weaver v. Tuten, 74 S. 
E. 835, 138 Ga. 101. 

9. Ill.—People v. Hunter, 89 Ill. 
392. 

24 C.J. p 1103* r note 51. 

Amount of bond 

Where defendant pleads that the 
bond as originally executed was in 
a sum different from and smaller 


13 

White, 12 
Powers, 5 

Winship, 1$ 


98. Mo.—State v. Shelby, 75 Mo. 
482. 

99. Ga.—Beall v. Hutcheson, 61 S.E. 
1125, 131 Ga. 66. 

24 C.J. p 1102 note 14. 

1. Wis'.—Shupe v. Jenks, 218 N7W. 
375, 195 Wis. 334. 

2. Ala.—Leggett v. Bennett, 48 Ala. 
380. 

3. Mo.—State ex rel. Johnston v. 
Hiller, App., 295 S.W. 132. 

4L Ga.—Reynolds v. Hyers, 12 S.E. 
2d 132, $3 Ga.App. 743, transferred, 
see 9 S.E.2d 78, 190 Ga. 200. 

5. Ga.—Maryland Casualty Co. v. 
Arnold, 180 S.E. 906, 51 Ga.App. 
562. 

6. Iowa.—Allen v. Corbett, 1 N.W. 
771, 51 Iowa 703. 

24 C.J. p 1102 note 16. 

7- W.Va.—State v, Seabright, 15 W. 
Va. 590. 

24 C.J. p 1102 note 21. 

Assignment of legatee’s interest 
In a suit on the bond by the as¬ 
signee of a legatee, an allegation of 
the assignment to plaintiff warrants 
the admission of a written assign- 


1220 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 983 


the particular fact in issue; 10 but an immaterial 
variance may be disregarded, 11 and will be consid¬ 
ered as waived if not objected to on the trial. 12 

Matters of defense cannot be introduced into the 
case unless they have been properly pleaded by de¬ 
fendant. 13 Under the general issue defendant may 
show that the person on whose estate the letters 
of administration were granted was not in fact 
dead, and that the court was therefore without ju¬ 
risdiction. 14 The surety cannot be estopped to as¬ 
sert a fact which plaintiffs themselves affirm as the 
basis of their cause of action. 15 

All material averments in the declaration not de¬ 
nied or controverted by the plea are admitted, and 
plaintiff need not introduce proof of matters not put 
in issue by the pleadings. 16 In a proceeding by an 
administrator de bonis non against the sureties on 
the bond of the former administratrix for an ac¬ 
counting of the property received by her, where 
the parties acquiesced in the theory of the trial that, 
although a distribution was prematurely made, it 
was made to the heir, and therefore the sureties 
should be held only for the amount necessary to 
pay the debts and expenses of administration, the 
administrator de bonis non waived his right to an 
accounting of the whole estate. 17 

§ 983. Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 


a. Presumptions 

Various presumptions have been indulged in actions 
on administration bonds, including presumptions with 
respect to the representative's proper performance of his 
duties, the capacity in which he has acted, and the 
validity of the bond. 

It will be presumed in an action on an adminis¬ 
tration bond that the representative has performed 
the duties of his office according to law. 18 Thus, 
in the absence of any allegation to the contrary it 
is presumed that, in making certain payments, he 
acted within his lawful authority, 19 that where 
sales were made on credit good security was tak¬ 
en 20 and that after a reasonable time the amount 
was duly collected. 21 Where the representative re¬ 
ceived property of the estate under an agreement 
to take administration, it will be presumed that he 
retained possession thereof until after his appoint¬ 
ment. 22 

The sureties are presumed to have knowledge of 
all orders regularly entered relative to the settle¬ 
ment of the estate. 23 Where a representative is 
cited to file a final account, it will be presumed, in 
an action for failing to obey the order, that ac¬ 
counts previously filed were not final, although they 
were so styled. 24 Failure of an administrator to 
account when called on to do so raises a presump¬ 
tion of misappropriation of assets. 25 A defalcation 
by the representative is presumed to have occurred 
while the bond was in effect. 26 

A presumption has been indulged that notices of 
hearing of application for letters testamentary were 
mailed, 27 and that the probate court had jurisdic¬ 


tion that sued on, evidence is ad- 
missible to show that he knew the 
value of the estate and that the 
bond was required to be in double 
that value.—Jackson v. Johnson, 67 
Ga. 167. 

10. Mo.—State v. Farmer, 54 Mo. 
439. 

24 C.J. p 1103 note 52. 

11. Miss.—Woodward v. Fisher, 19 
Miss. 303. 

24 C.J. p 1102 note 22. 

12. Ill.—Curry v. People, 54 Ill. 
263. 

13. Mo.—Nye v. U. S. Fidelity & 
Guaranty Co., 37 S.W.2d 988, 225 
Mo.App. 593. 

Tex.—American Surety Co. of New 
York v. Norton, Civ.App., 220 S.W. 
437, reversed on other grounds, 
Com.App., 238 S.W. 1111. 

14. N.C.—Ross v. White, 29 N.C. 
116. 

15. U.S.—Globe Indemnity OJ. v. 
Bruce, C.C.A.Okl., 81 F.2d 143, re¬ 
versing, D.C., Bruce v. Globe In¬ 
demnity Co., 9 F.Supp. 761, and’ cer- ] 


tiorari denied 56 S.C. 591, two cas¬ 
es, 297 U.S. 716, 80 L.Ed. 1001. 
Particular property as constituting 
assets 

Heirs and devisees alleging in suit 
on administrator’s bond that certain 
payments were not assets of estate, 
and that administrator was not en¬ 
titled to receive them, could not in¬ 
sist that surety was estopped to 
assert that such payments were not 
assets of estate, and that surety 
was therefore not liable for improp¬ 
er disbursement thereof.—Globe In¬ 
demnity Co. v. Bruce, supra. 

16. Wis.—Roberts v. Weadock, 74 N. 
W. 93, 98 Wis. 400. 

24 C.J. p 1102 note 19. 

17. Or.—In re Murray, 107 F. 19, 
56 Or. 132. 

18. Tex.—Lockhart v. - White, 18 
Tex. 102. 

18. Mo.—State v. Lamm, App., 216 S. 
W. 332. 

Propriety of disbursement 

A presumption has been indulged 
with respect to a comparatively 
small sum constituting an asset of 
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the estate that it was disbursed as 
part of items advanced to devisees 
and in taxes and executor's fees, in 
absence of proof to contrary.—Fi¬ 
delity & Deposit Co. v. Doughtry, 
179 So. 846, 181 Miss. 586. 

20. Miss.—Gordon v. Gibbs, 12 Miss. 
473. 

Tex.—Lockhart v. White, 18 Tex. 

102 . 

21. Miss.—Gordon v. Gibbs, 12 Miss 
473. 

22. N.Y.—People v. Hascall, 22 N.Y. 
188, 78 Am.D. 176. 

23. Iowa.—in re Holman’s Estate, 
250 N.W. 498, 216 Iowa 1186, 93 
A.L.R. 1363. 

24. R.I.—Providence Municipal Ct. 
v. Henry, 11 R.I. 563. 

25. N.Y.—Fassbender v. American 
Surety Co., 122 N.Y.S. 442, 66 Misc. 
6. 

26. U.S.—State v. U. S. Fidelity & 
Guaranty Co., 176 S.W. 542, 188 
Mo.App, 700. , 

27. Idaho.—Knowles v. Kasiska, 268 
P. 3, 46 Idaho 379. 
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tion to make an order admitting the will to pro¬ 
bate. 28 It has been held that in an action on the 
bond to compel the administrator to account for 
and pay over the amount of a debt from him to 
decedent, the lapse of twenty years from the date 
of the bond affords no ground for a presumption 
of payment to the heirs, 29 and that no presumption 
arises that the debt was forgiven by decedent. 30 

Validity of bond . It will be presumed that the 
order requiring the bond was authorized, 31 and the 
possession and approval of such bond by the pro¬ 
bate judge raises the presumption that it was duly 
executed and delivered, 32 although it has been held 
that there is no such presumption where there is 
a plea of non est factum and it is claimed that the 
signature of one of the sureties is forged. 33 A 
presumption that the bond was approved, and its 
penalty fixed, may be indulged despite the fact that 
the docket shows no entry of such approval or of 
an order fixing the penalty. 34 

Capacity in which representative has acted . As 
respects the surety’s liability on the bond, where 
the representative has acted in different capacities 
with regard to property of the estate, such proper¬ 
ty will usually be presumed to have been in his 
hands in that capacity in which it ought, at the time, 
to have been held; 35 but such a presumption is one 
of fact, and rebuttable. 36 No presumption will 
arise that a balance due from a representative was 
derived from realty, for which he would be liable 
in his individual capacity only, rather than from 
personalty of the estate, for which he would be 


liable in his representative capacity together with 
his surety, where the facts contradict such a pre¬ 
sumption. 37 

b. Burden of Proof 

The plaintiff in an action on an administration bond 
has the burden of proving the amount of his damages, 
his right thereto, and the receipt of assets by the repre¬ 
sentative. The defendant has the burden of proving that 
assets received by the representative were properly dis¬ 
posed of, and that his failure to collect debts was un¬ 
avoidable. 

In an action on the bond to recover damages for 
any act of maladministration, the burden is on 
plaintiff to prove the damages alleged, 38 and also 
to show that at the time of the alleged default the 
principal was acting in his representative capaci¬ 
ty. 39 A distributee suing for the nonpayment of 
his distributive share has the burden of proving 
that he is a person entitled to distribution, 40 that 
he is entitled to the particular amount which he 
claims, 41 and that he has not been paid. 42 One 
who sues as a creditor of the estate must show that 
there was an existing debt of the estate to him at 
the time when his action was commenced. 43 
Plaintiff, as, for example, a claimant suing for the 
nonpayment of his claim, must show a receipt of 
assets by the representative, 44 unless, the executor 
being the residuary legatee, the bond is conditioned 
to pay all debts and legacies. 45 

With respect to certain issues the burden is on 
the defendant representative or surety; 46 thus, 
where receipt of assets is proved or admitted the 


28. Idaho.—Knowles v. Kasiska, su¬ 
pra. 

29. Me.—Potter v. Titcomb, 7 Me. 
302. 

30. Me.—Potter v. Titcomb, 7 Me. 
302. 

31. Ind.—Owen v. State, 25 Ind. 371. 

32. Ala.—Wright v. Lang, 66 Ala. 
389. 

33. Mo.—State v. Morrison, 148 S. 
W. 907, 244 Mo. 193. 

34. Md.—State v. Talbott, 128 A. 908, 
148 Md. 70. 

35. Md.—State v. Talbott, supra. 

24 C.J. p 1103 note 29. 

Discharge of surety by retention of 
property by principal in another 
capacity see supra § 957. 

Property held in capacity other than 
as executor or administrator as 
not covered by bond see supra § 
955. 

36. Conn,—State v. U. S. Fidelity & 
Guaranty Co., 135 A. '44, 105 Conn. 
230. 

.Circumstances not warranting pre¬ 
sumption 

Where the estate property was in 


the exclusive possession of the ex¬ 
ecutor, and he failed to surrender it 
to the testamentary trustees, of 
whom he was one, no presumption 
could be indulged that the property 
was in the possession of the testa¬ 
mentary trustees merely because it 
ought to have been in their posses¬ 
sion, some affirmative overt act by 
the executor being necessary in such 
case.—State v. Talbott, 128 A. 908, 
148 Md. 70. 

37. Fla.—Sessions v. Willard, 172 
So. 242, 126 Fla. 848. 

38. Mass.—Choate v. Arrington, 116 
Mass. 552. 

39. Iowa.—Sheridan v. TJ. S. Fidelity 
& Guaranty Co., 213 N.W. 784, 
204 Iowa 397. 

N.Y.—Cluff v. Day, 55 N.Y.Super. 
460, 14 N.Y.St. 729. 

40. Md.—Shriver v. State, 4 A. 679, 
65 Md. 278. 

41. Md.—Shriver v. State, supra. 

42. Md.—.dEtna Casualty & Surety 
Co. v. State, 158 A. 45, 162 Md. 
49. 


43. Ga.—Johnson v. Huggins, 67 S. 
E. 217, 7 Ga.App. 553. 

24 C.J. p 1103 note 44. 

44. Iowa.—Sheridan v. IT. S. Fideli¬ 
ty & Guaranty Co., 213 N.W. 784, 
204 Iowa ’97. 

24 C.J. p 1103 note 45. 

45. Mass.—Colwell v. Alger, 6 Gray 
67. 

24 C.J. p 1103 note 46. 

46. Proportion of funds from an* 
thorized sale 

In suit on bond for failure to ac¬ 
count for proceeds of four parcels 
of land sold as unit for lump sum, as 
to only two of which administrator 
had obtained required court order, 
surety and administrator have the 
burden of showing proportion of 
funds derived from sale of other two 
parcels; and if they fail to carry 
such burden they must account for 
entire lump sum.—American Surety 
Co. of New York v. Pettie, 171 S.E. 
916, 178 Ga. 26. 

Source of funds used to pay residu¬ 
ary legatee 

Where an individual acting as 
executor and trustee gives a general 
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burden is on defendant to show that the assets were 
properly disposed of. 47 Where a representative 
has failed to collect debts due the estate he has the 
burden of showing that the failure was unavoida¬ 
ble, 48 and that he exercised due care and diligence 
in the attempt to collect. 49 Where a representa¬ 
tive fails to pay a debt due to the estate from him, 
the burden of proving his inability to pay rests on 
him and his sureties. 50 

c. Admissibility 

General rules governing the admissibility of evidence 
in civil actions have been applied in actions on admin¬ 
istration bonds. Whatever is competent evidence to 
charge the principal has been held admissible against 
the sureties, and a Judgment against the principal is 
commonly held admissible against them. 

General rules governing the admissibility of evi¬ 
dence in civil actions have been applied in actions 
on administration bonds; 51 thus the best evidence 
of the particular fact in question must be pro¬ 
duced. 52 Whatever is competent as evidence on 
which to charge the principal has been declared ad¬ 
missible against the sureties, 53 and a judgment or 
decree against the principal is admissible, under 
most authorities, in an action against the sureties. 54 
Evidence of the receipt of sums of money as in¬ 
come from the personal estate and of any property 
which at any time has come or ought to have come 
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into the representative's hands is admissible against 
both him and the sureties. 55 

In an action based on the nonpayment of a leg¬ 
acy, decedent's will is admissible as evidence of 
plaintiff's right of action. 50 In an action based on 
failure to pay the amount allowed for the support 
of minor heirs, where defendants set up as a de¬ 
fense that no notice was given the representative 
to appear before the commissioners, it is compe¬ 
tent to show by parol, as evidence of a waiver of 
notice, that the representative was present and con¬ 
sented to, or aided in, the commissioner's report. 57 

Representative’s inventory , accounts , or reports . 
The inventory and accounts filed by the representa¬ 
tive are admissible to show for what property he 
and the sureties on the bond are liable, 58 but an ac¬ 
count showing that the assets of the estate have 
been exhausted in payment of charges and pre¬ 
ferred claims has been held not admissible unless 
allowed by the probate court. 59 

Insolvency of estate . The representative’s re¬ 
port of probable insolvency of the estate is not ad¬ 
missible unless supplemented by the report of the 
commissioner to determine solvency and the decree 
thereon. 60 

The representative’s report of a sale is not con¬ 
clusive as to the price, but parol evidence is admis- 
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bond and also a bond for the sale 
of realty, and thereafter fails to pay 
the residuary legatee the full amount 
due, the surety on each bond, when 
seeking- credit for various amounts 
paid by the representative to the leg¬ 
atee, has the burden of proving that 
the property secured by his bond 
has been used for such payment.— 
State v. U. S. Fidelity & Guaranty 
Co., 135 A. 44, 105 Conn. 230. 

47. N.Y.—Dayton v. Johnson, 69 N. 
Y. 419. 

24 C.J. p 1103 note 47. 

4(8. Miss.—Gordon v. Gibbs, 11 Miss. 
473. 

49. La.—Succession of Peytavin, 7 
Rob. 477. 

50. Ky.—Cawood v. Cawood’s Adm’x, 
147 S.W.2d 88, 285 Ky. 201. 

N.Y.—Keegan v. Smith, 70 N.Y.S. 260, 
60 App.Div. 168, affirming 67 N.Y.S. 
281, 33 Misc. 74, and affirmed 65 
N.E. 1118, 172 N.Y. 624. 

Wyo.—State v. Allen, 294 P. 681, 
42 Wyo. 296. 

51. Evidence held admissible 

(1) Certified copies of assignments 
of interests by heirs.—Gibson's Adm’r 
v. Commonwealth for Use and Ben¬ 
efit of Hamilton, 78 S.W.2d 336, 257 
Ky. 487. 

(2) Contract releasing plaintiff's 


claims against estate.—State ex rel. 
Lankford v. Fidelity & Deposit Co. 
of Maryland, 74 S.W.2d 904, 228 Mo. 
App. 953. 

(3) Evidence as to occurrences pri¬ 
or to appointment of representative 
on whose bond action is brought. 

U.S.—Augustus v. New Amsterdam 

Casualty Co. of Baltimore, C.C.A. 
Ill., 100 F.2d 581, certiorari denied 
59 S.Ct. 834, 307 U.S. 631, 83 L.Ed. 
1514. 

Okl.—Russell v. Davison, 89 P.2d 352, 
184 Okl. 606, 121 A.L.R. 1063. 

(4) Official bond of administrator 
given to commonwealth which, al¬ 
though not proved to have been ex¬ 
ecuted, had been approved by regis¬ 
ter of wills and properly filed and 
recorded in his office.—Common¬ 
wealth, to Use of Liberty Nat. Bank 
of Pittston v. Gudaitis, 186 A. 82, 
323 Pa. 110. 

Evidence held inadmissible 

(1) Proof that the executors were 

insolvent two and one half years or 
more after they took charge of the 
estate.—State v. Morrison, 148 S.W. 
907, 244 Mo. 193. \ 

(2) Testimony of surety that heirs 
had not complained of manner in 
Which estate had been administered. 
—Long v. Gordon, 7 S.E.2d 43, 61 Ga. 
App. 608. 


(3) Copy of administrator's bond 
which had not been annexed to or 
filed with declaration as required 
by statute.—Lawson v. Dean, 109 So. 
801, 144 Miss. 309, set aside on other 
grounds on suggestion of error, 110 
So. 797, 144 Miss. 309. 

52. Va.—Millers v. Catlett, 10 Gratt. 
477, 51 Va. 477. 

24 C.J. p 1103 note 53. 

53. Mass.—Choate v. Arrington, 116 
Mass. 552. 

54. U.S.—McLaughlin v. Potomac 
Bank, D.C., 7 How. 220, 12 L.Ed. 
675. 

24 C.J. p 1104 note 72. 

Conclusiveness against surety of 
judgment against principal see su¬ 
pra § 966. 

55. Xnd.—Beal v. State, 77 Ind. 231. 
24 C.J. p 1104 note 54. 

56. Md.—Ruby v. State, 55 Md. 484. 

57. Ga*—Butts v. Pugh, 54 Ga. 465. 

58. Mass.—Choate v. Arrington, 116 
Mass. 552. 

24 C.J. p 1104 note 58. 

50. Mass.—Mclntire v. Conlan, 111 
N.E. 852, 223 Mass. 389. 

60. Mass.—Mclntire v. Conlan, su¬ 
pra. 


1223 



EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


§ 983 

sible to show the amount actually received. 61 

Property sold at unauthorised sole . Where an 
administrator has made an unauthorized sale of 
property of the estate, evidence of the price re¬ 
ceived is admissible to show the value of the prop¬ 
erty converted. 62 In an action for damages result¬ 
ing from selling stock belonging to the estate at 
private sale without order of the probate court, de¬ 
fendant may show what the market value of the 
stock was up to the delivery to the purchaser, the 
exceptional circumstances under which it advanced, 
and the conditions under which he agreed to sell 
it for the price received, as evidence of his good 
faith, prudence, and skill in selling it. 63 In such 
a case evidence of individual offers to buy and sales 
of the stock, being admissible to show market value, 
is competent on the issue as to whether the admin¬ 
istrator acted \gith prudence and skill, 64 but secret 
sales of corporate stock at extraordinary prices 
paid by rival interests seeking to obtain control of 
the corporation do not establish market value, and 
therefore evidence thereof is not competent. 66 The 
judgment and conduct of distributees in directing 
an administrator to sell stock belonging to the es¬ 
tate at private sale without order of the probate 
court may be considered in passing on his prudence 


and skill in selling it. 66 

Payment, performance, or other exoneration. In 
an action against the sureties to recover the amount 
of a decree or legacy, any evidence tending to show 
that plaintiff has received payment in whole or in 
part out of the assets of the estate of the principal 
debtor is admissible ; 67 and, in an action on the 
bond of an administrator whose letters have been 
revoked, evidence of proper payments made by him 
and of losses of money by theft should be admitted 
in exoneration of his liability. 68 On a writ of 
scire facias brought under a statute authorizing the 
court, on a suggestion of waste by a judgment cred¬ 
itor, to issue a writ of scire facias against an ex¬ 
ecutor who has executed a bond conditioned for 
the payment of debts, where judgment has been re¬ 
covered and execution returned unsatisfied against 
him, the executor may show that the assets of the 
estate were properly administered. 69 

d. Weight and Sufficiency 
General rules govern the determination of the weight 
and sufficiency of evidence in actions on administration 
bonds. 

The usual rules as to the weight and sufficiency 
of evidence apply in an action on an administra¬ 
tion bond. 70 A creditor who proves a debt against 


61- Ind.—State v. Dindley, 98 Ind. 
48. 

62. Mo.—State v. Scholl, 47 Mo. 84. 
63- Mo.—State v. Dickson, 111 S. 

W. 817, 213 Mo. 66. 

64. Mo.—State v. Dickson, supra. 

65- Mo.—State v. Dickson, supra. 

66. Mo.—State v. Dickson, supra. 

67. Okl.—Russell v. Davison, 89 P. 
2d 352, 184 Okl. 606, 121 A.D.R. 
1063. 

24 C.J. p 1104 note 67. 

68. N.Y.—Annett v. Kerr, 2 Rob. 
556. 

69. Mass.—Dothrop v. Parke, 88 N. 
33. 666, 202 Mass. 104. 

70. Ark.—Mgrrow v. Scroggins, 70 S. 
W.2d 551, 188 Ark. 1088. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land v. Barnes, 121 . S.W.2d 915, 
275 Ky. 385. 

Mich.—Griffith v. Bucholtz, 295 N.W. 

265, 295 Mich. 563. 

S.C.—Lazenby v. Mackey, 14 S.E.2d 
12, 196 S.C. 507. 

24 C.J. p note 74. 

Evidence held sufficient 

(1) To establish assignment by 
legatee of interest in estate to .plain¬ 
tiff prior to commencement of ac¬ 
tion.—Knowles v. Kasiska, 268 P. 3, 
46 Idaho 379. 

, rt (2) To show that administrator 
could have collected certain debts 


due to the estate from him if he had 
proceeded with due diligence. 

XJ.S.—TJ. S. Fidelity & Guaranty Co. 
v. Vicars, C.C.A.Hawaii, 10 F.2d 
474. 

Ky.—Cawood v. Ca wood's Adm'x, 147 
S.W.2d 88, 285 Ky. 201. 

N.Y.—In re Audit ore's Estate, 240 N. 
Y.S. 502, 136 Misc. 664, affirmed 
In re Auditore’s Will, 250 N.Y.S. 
902, 233 App.Div. 740, appeal dis¬ 
missed In re Parascandola, 178 N. 
E. 792, 257 N.Y. 554. 

(3) To show no lack of diligence 
on part of executors as to collection 
of debts due to the estate.—State ex 
rel. Rosenbrock v. Wilson, 14 N.E.2d 
319, 106 Ind.App. 357. 

(4) To establish representative's 
failure to account for all moneys or 
property of estate. 

Kan.—Beck v. Wacker, 272 P. 175, 
127 Kan. 9, 

Mich.—Wayne Probate Judge, for 
Use and Benefit of Voss, v. Bud- 
nick, 253 N.W. 270, 266 Mich. 209. 

(5) To establish that particular 
funds were collected by administra¬ 
tor in his capacity of trustee and 
agent, and were not assets of estate. 
—McKenzie v. Standard Accident 
Ins. Co., 16 S.E.2d 529, 198 S.C. 109. 

(6) To support finding that ad¬ 
ministrator de bonis non did not a#t 
in good faith when he distributed 
the estate's property before expirg- 
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tion of time to appeal from probate 
court's final decree of distribution, 
which was subsequently reversed on 
appeal.—Krzyzaniak v. St. Paul 
Mercury Indemnity Co. of St. Paul, 
Minn., 298 N.W. 365. 

(7) To show that checks for wid¬ 
ow's shares of estate were given her 
by administrators for purposes and 
in amounts stated in release execut¬ 
ed by her.—./Etna Casualty & Surety 
Co. v. State, 158 A. 45, 162 Md. 49. 

Evidence held insufficient 

(1) To establish representative's 
receipt of, or failure properly to ac¬ 
count, for, money or property of the 
estate; 

Iowa.—Varga v. U. S. Fidelity & 
Guaranty Co., 245 N.W. 765, 215 
Iowa 499—Sheridan v. U. S. Fidel¬ 
ity & Guaranty Co., 213 N.W. 784, 
204 Iowa 397. 

Mo.—Mississippi Valley Trust Co, v. 
Taylor, App., 238 S.W. 558. . 

(2) To establish fraud on the part 
of the representative. 

Ariz.—Stapley v. Stapley, 242 P. 
1005, 29 Ariz. 487. 

Md.—JEtna Casualty & Surety Co. v. 
State, 158 A. 45, 162 Md. 49. 

03) To establish unreasonable de¬ 
lay on the part of distributees in 
presenting checks for payment:.— 
Coolidge v. Rueth, 245 N.W. T86, 209 
Wis..l5$, 85 A*X*R. 433- 
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the estate and a devastavit or misapplication of as¬ 
sets is prima facie entitled to recover, 71 and need 
not show that there are no other assets from which 
his claim will ultimately be paid. 72 Where the 
breach assigned is that the administrator failed to 
account for assets and converted them to his own 
use, and the general issue is pleaded, proof merely 
that assets came to the hands of the administrator 
does not make out a prima facie case; 73 but evi¬ 
dence that the administrator received assets and 
after his removal failed and refused on demand to 
deliver them to his successor establishes a prima 
facie liability on the bond. 74 A showing that, 
shortly after the withdrawing of odd sums of mon¬ 
ey, the same sums were applied to the personal ob¬ 
ligations of the executor, although he had coobli- 
gors, justifies a finding that funds of the estate 
were used by the executor to pay his individual 
debts. 75 Proof of a sale of property the price of 
which was lost because insufficient security was 
taken is prima facie evidence of a devastavit. 76 
Since the representative is lawfully in possession 
of the assets, proof of the failure to pay a claim 
against the estate on demand is not sufficient to 
show conversion. 77 The final settlement of a rep¬ 
resentative in which certain persons are designated 
as the heirs entitled to distribution is sufficient proof 
of the fact that the persons so named are heirs. 7 ® 

The representative’s accounts are prima facie, 79 
although not conclusive, 80 evidence in an action on 
the bond, and, as pointed out supra § 138, the inven¬ 
tory filed by a representative, although not conclu¬ 
sive, is prima facie evidence of the assets received 
and their value; but the mere recital in the peti¬ 
tion for administration that the property of the de¬ 
cedent is worth a designated amount does not con¬ 
stitute proof that the administrator received prop¬ 
erty of that amount. 81 Where an administrator 


had converted the interest of certain nonresident 
minors in the estate prior to his being appointed as 
their guardian in a foreign jurisdiction, and in an 
action on his bond as administrator testified that 
he held the fund as administrator, his sworn ac¬ 
count as guardian, not shown to have been allowed 
or acted on by the court, in which he charged him¬ 
self with the interest of the minors as received from 
himself as administrator, was properly limited to 
its effect as contradicting his testimony that he 
still held the funds as administrator. 82 

Appraisal. Where the penalty of the bond is 
required to be fixed according to the appraisal of 
the estate, the sum expressed therein is prima facie 
evidence of the value of the property for which 
the representative is responsible, 83 but the return of 
appraisers where the representative has no right or 
opportunity to object to the return on the ground of 
a deficiency of assets is not evidence to charge him 
with assets, 84 unless by his conduct he has adopted 
the appraisement as his inventory. 85 

Judgment and execution against principal. The 
conclusiveness as to the sureties of judgments and 
decrees against the principal is discussed supra § 
966. At common law a judgment at law against the 
principal establishing a claim against the estate 
was an admission of assets sufficient to pay it, 86 
and a return of nulla bona on an execution issued 
thereon established a devastavit; 87 but in most 
jurisdictions the law is now otherwise and the judg¬ 
ment is not an admission of assets, 88 nor is the re¬ 
turn of execution unsatisfied sufficient to establish 
a devastavit. 89 However, a return of nulla bona 
on an execution on a judgment against the repre¬ 
sentative in his capacity as such makes out a prima 
facie case for plaintiff suing on the bond, 90 and 
where an administrator’s account shows a balance 


(4) To establish that distributees 
agreed to accept certain certificates 
as their share of estate.—Coolidge v. 
Rueth, supra. 

(5) To show any conduct of co¬ 
trustee which would, as matter of 
law, bar her right and that of sub¬ 
stituted cotrustee to recover on exec¬ 
utor’s bond.—State v. Talbott, 128 A. 
908, 148 Md. 70. 

71. S.C.—Wiley v. Johnsey, 40 S.C. 
L. 355. 

24 C.J. p 1105 note 81. 

72. Ill.—Curry v. People, 54 Ill. 263. 

73. Mo.—State v. Price, 17 Mo. 431. 

74. Ga.—Bailey v. McAlpin, 50 S.E. 
388, 122 Ga. 616. 

75. Vt.—Story v. Hall, 83 A. 653, 86 
~Vt. 31, 40 L.R.A.,N.S., 1136: 

24 C.J. p 1105 note 96. 


76. Ill.—Curry v. People, 54 Ill. 263. 

77. Ind.—Embree v. State, 85 Ind. 
368. 

78. Ind.—Beal v. State, 77 Ind. 231. 

79. Md.—Ruby v. State, 55 Md. 484. 
24 C.J. p 1105 note 78. 

80. Mo.—State v. Elliott, 57 S.W. 
1087, 157 Mo. 609, 80 Am.S.R. 643. 

81. Iowa.—Sheridan v. U. S. Fidel¬ 
ity & Guaranty Co., 213 N.W. 784, 
204 Iowa 397. * 

82. Conn.—State v. Whitehouse, 67 

■ A. 503, 80 Conn. 111. 

83. La.—Eggleston v. Colfax, 4 
Mart.,N.S., 481. 

84. Ga.—King v. Johnson, 21 S.E. 
895, 94 Ga. 665. 

85. Ala.—Glover v. Hill, 4 So. 613, 

■ 85 Ala. 41. 

24 C.J. p 1105 note 77. 
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86. Miss.—Lee v. Gardiner, 26 Miss. 
521. 

87. Ga.—Worthy v. Battle, 54 S.E. 
667, 125 Ga. 415. 

Miss.—Lee v. Gardiner, 26 Miss. 521. 

88. Ark.—Outlaw v. Tell, 5 Ark. 468. 
Miss.—Lee v. Gardiner, 26 Miss. 521. 

89. Ga.—Beall v. Hutcheson, 61 S.E. 
1125, 131 Ga. 66. 

24 C.J. p 1105 note 89. 

90. Ga.—Worthy v. Battle, 54 S.E. 
667, 125 Ga. 415. 

24 C.J. p 1105 note 90. 

Conclusiveness as against adminis¬ 
trator 

Creditor of estate suing on admin¬ 
istrator's bond makes out conclusive 
case against administrator and prima 
facie case against sureties by proof 
of judgment against administrator 
on liability of deceased, with return 
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in his hands, a return of nulla bona is sufficient ev¬ 
idence of a devastavit. 91 So, also, proof of the 
solvency of a decedent's estate and of the sufficien¬ 
cy of assets in the hands of the administrator to pay 
a debt against the estate, with returns of “No prop¬ 
erty” on executions issued on a judgment against 
the administrator, to be levied out of the goods of 
the intestate, concludes the surety on the adminis¬ 
trator's bond on the issue of devastavit vel non, 
and fixes the surety’s liability for the debt. 92 

§ 984. Trial, Judgment, and Review 

a. Trial 

b. Judgment and enforcement thereof 

c. Review 

a. Trial 

General rules have been applied, in actions on admin¬ 
istration bonds, with respect to the submission of ques¬ 
tions to the jury, instructions, and verdict and findings. 

Questions for jury. As in other civil actions, 
disputed questions of fact in an action on an ad¬ 
ministration bond should be submitted to the jury. 93 
It has been held that a judgment by the probate 
court against the administrator is sufficient to take 
the case to the jury unless rebutted. 94 Where de¬ 
fendant admits that certain assets belonged to the 
estate, and there is no issue as to such fact, it is 
error to submit to the jury the question whether 
decedent left any estate. 95 After verdict in an ac¬ 
tion on a probate bond for the penal sum thereof, 
it is discretionary with the court, on a hearing in 
equity, to fix the amount for which execution shall 


be awarded or to submit the question to a jury. 95 

Instructions. In an action on an administration 
bond the court must correctly instruct the jury as 
to the nature of defendant’s liability; and where 
the court submits to the jury an erroneous and mis¬ 
leading test of defendant's liability it is not neces¬ 
sary, in order to entitle defendant to take advan¬ 
tage of the error, that he should have discovered it 
and asked for further instructions. 97 

Verdict. The verdict of the jury should be re¬ 
sponsive to the issues before them. 93 In an action 
for a devastavit, although the sureties can be 
charged only to the extent of the assets actually 
wasted, the verdict of the jury need not ascertain 
the exact amount of the devastavit; 99 but where 
defendant pleads plene administravit in an action 
for failing to pay a claim against the estate, the 
verdict must find that defendant had assets suffi¬ 
cient to satisfy the demand or find the value of the 
assets if they were not sufficient. 1 Where the proof 
is clear or uncontroverted, a verdict may be di¬ 
rected. 2 

Findings. Where liability on the bond is based 
on the representative’s failure to apply for and sell 
realty of the estate within a reasonable time, it is 
proper and necessary for the court to make a find¬ 
ing as to what constitutes a reasonable time. 3 A 
finding that the representative had not committed 
any willful breach of the bond is not inconsistent 
with a finding of breach by mismanagement and 
waste. 4 


of nulla bona on execution issued 
thereon.—Bishop v. Pinson. 125 S.E. 
880, 33 Ga.App. 269. 

91. Ala.—Daniel v. Baldwin, 40 So. 
421, 148 Ala. 292. 

S.C—Givens v. Porteous, 12 S.C.L. 
379. 

92. Ala.—Daniel v. Baldwin, 40 So. 
421, 148 Ala. 292. 

93. Ill.—People, for Use of Slavik v. 
United States Fidelity & Guaranty 
Co., 4 N.E.2d 649, 287 Ill.App. 611. 

Md.—State, for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

N.C.—Hanna v. Howard, 183 S.E. 297, 
209 N.C. 161. 

In an action of debt on an admin¬ 
istration bond it is error to render 
final judgment without the interven¬ 
tion of a jury.—Amason v. Nash, 24 
Ala. 279—24 C.J. p 1106 note 97. 
Questions held for jury 

<1) Whether amount belonging to, 
deceased's estate was paid over by 
administrator.—Elmore v. Bishop, 42 
S.W.2d 399, 184 Ark. 243. 

42 ) Whether representative used 


proper care.—Reinhardt v. Menssen, 
271 N.W. 442, 132 Neb. 207. 

(3) Whether representative abused 
his discretion in making sales on 
credit.—Spence v. Dasher, 63 Ga. 430. 

(4) Extent of damage.—Shupe v. 
Jenks, 218 N.W. 375, 195 Wis. 334. 

(5) Whether the want of a refund¬ 
ing bond was an obstacle to the set¬ 
tlement of the estate.—Mayo v. Mayo, 
9 N.C. 329. 

94. S.C.—McKenzie v. Standard Ac¬ 
cident Ins. Co., 16 S.E.2d 529, 198 
S.C. 109. 

95* Ga-—Arnold v. Maryland Casual¬ 
ty Co., 187 S.E. 129, 53 Ga.App. 
844. 

96. Mass.—Mclntire v. Conlan, 111 

I N.E. 852, 223 Mass. 389—Defriez v. 
Coffin, 29 N.E. 516, 155 Mass. 203. 

97. Tex.—Bergstroem v. State, 58 
■ Tex. 92. 

98. R.I.—Probate Court of City of 
Pawtucket v. Williams, 73 A. 382, 
30 ILL 144, 19 Ann.Cas. 554, peti¬ 
tion to show cause and motion for 
reargument denied 74 A. 177. 
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99. Ala.—Dean v. Portis, 11 Ala. 104 
—Miller v. Gee, 4 Ala. 359. 

1. Va.—Booth v. Armstrong, 2 

Wash. 301, 2 Va. 301. 

24 C.J. p 1106 note 4. 

2. U.S.—Maryland Casualty Co. v. 
Simmons, C.C.A.Ga., 2 F.2d 29, cer¬ 
tiorari denied 45 S.Ct. 226, 266 U. 
S. 634, 69 Li.Ed. 480. 

Ga.—Bishop v. Pinson, 125 S.E. 880, 
33 Ga.App. 269. 

Md.—^Stna Casualty & Surety Co. v. 

State, 158 A. 45, 162 Md. 49. 

24 C.J. p 1106 note 5. 

Payment of inferior debt 

Evidence that administrator had 
collected ample funds, and had paid 
debt inferior to plaintiff’s, author¬ 
ized directed verdict for plaintiff.— 
Robinson v. White, 125 S.E. 523, 33 
Ga.App. 62. 

3. U.S.—National Surety Corpora¬ 
tion of New York v. Ellison, C.C. 
A.Minn., 88 F.2d 399. 

4 . Mass.—Fuller v. Dupont, 67 N.E. 
662, 183 Mass. 596. 
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Reference or arbitration. Where it is admitted 
or proved, in an action on the bond, that assets of 
the estate came into the hands of the representa¬ 
tive, it is proper to order a reference to take an 
account of his administration thereof, unless some 
defense is interposed which bars the right to such 
account. 5 6 Where the bond is given to a judge of 
probate, he is merely a trustee of the bond for the 
benefit of the persons interested in the estate, and 
he cannot submit their rights under it to reference 
or arbitration. 6 

b. Judgment and Enforcement Thereof 

(1) In general 

(2) Enforcement and execution 
(1) In General 

In some jurisdictions the Judgment on an administra¬ 
tion bond may be for the damages sustained by the par¬ 
ty suing; in others it is entered for the full penalty of 
the bond and stands as security for all persons interested, 
only one judgment being possible for breach of the bond. 

In some jurisdictions the rule is that for breach 
of an administration bond there can be only one 
judgment, 7 which is for the whole penalty of the 
bond. 8 Such a judgment is not for the exclusive 
benefit of the person by whom the action is insti¬ 
tuted, 9 but it stands as security for all who may be 
interested therein, 10 whether such persons were 
named in the original suit or not. 11 The judgment 
also stands as security for subsequent acts of mal¬ 
administration, 12 

Iri other jurisdictions the judgment need not be 
for the full penalty of the bond, but may be only 
for the damages which the party suing has sus¬ 
tained, 13 and such a judgment will not bar another 


action on the bond, it being proper to continue to 
prosecute suits thereon until the whole amount of 
the penalty is finally recovered. 14 

An action on the bond is not against the repre¬ 
sentative in his representative capacity, and the 
judgment must be de bonis propriis; 15 and the 
judgment becomes a lien on the representative's 
land, 16 or on land purchased by him with funds be¬ 
longing to the estate and fraudulently conveyed. 17 

Where plaintiff is entitled to judgment on the 
bond in accordance with facts found by the referee 
and approved by the judge, the action should riot 
be remanded to the clerk of the court to adjust and 
settle the final account. 18 

A judgment on the pleadings is proper where no 
material issue of fact is presented. 19 

Default judgment . Where the surety is joined 
in an action to compel the representative to ac¬ 
count and files a demurrer and answer to which 
complainant replies generally, the demurrer being 
overruled an issue of fact is joined which is set¬ 
tled adversely to complainant by a decree dismissing 
the suit, and he is not entitled to a decree pro con- 
fesso against the surety for want of a timely ap ¬ 
pearance. 20 

Amendment. A judgment which is merely irreg¬ 
ular and not void may be amended. 21 

The revocation of a probate decree holding the 
representative and his sureties liable on their bond 
rests to some extent in the sound judicial discretion 
of the probate court. 22 

(2) Enforcement and Execution 

A judgment against principal and sureties may be 


5. N.C.—Neal v. Becknell, 85 N.C. 
299. 

6. Mass.—Paine v. Ball, 3 Mass. 235 
—Thomas v. Leach, 2 Mass. 152. 

7. N.H.—Probate Judge v. Lee, 56 
A. 188, 72 N.H. 247. 

24 C.J. p 1106 note 11. 

8. m.—People, for Use of Lamb, v. 
Betzold, 281 Ill.App. 227. 

24 C.J. p 1106 note 12. 

Form of Judgment held proper 

Judgment rendered for plaintiffs 
for the penalty of a bond in the pe¬ 
nal sum forfeited, with costs, speci¬ 
fying the amount of damages assess¬ 
ed, and adjudging that plaintiffs 
have execution for the damages so 
assessed and for costs, is proper as 
to form.—State ex rel. Pargeon v. 
McPike, Mo.App., 243 S.W. 278—24 
C.J. P 11'06 note 12 [a]. 

9 . Mo.—State v. Ruggles, 20 Mo. 99. 

10. N.H.—Probate Judge v. Lee, 56 

A. 188, 72 N.H. 247. 

24 C.J- P H06 note 14. 


11. Me.—Potter v. Titcomb, 12 Me. | 
55. 

Pa.—Commonwealth v. Kean, 19 Pa- 
Super. 576. 

12. Ill.—People, for Use of Lamb, v. 
Betzold, 281 Ill.App. 227. 

24 C.J. p 1106 note 16. 

13. Conn.—State v. French, 23 A. 
153, 60 Conn. 478. 

24 C.J. p 1106 note 17. 

Judgment should specify amount 
due each heir for whose benefit ac¬ 
tion was brought by county judge. 
—Cook v. Ringer, 244 N.W. 615, 209 
Wis. 224. 

14. Ill.—People v. Summers, 16 Ill. 
173. 

Miss.—Jones v. Patty, 18 So. 794, 73 
Miss. 179. 

15. Ga.—McNulty v. Marcus, 57 Ga. 
507. 

Ky.—Carrol v. Connet, 2 J.J.Marsh. 
195. 

16. Pa.—Arrison v. Commonwealth, 
1 Watts 374. 
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17. Ind.—Duffy v. State, 17 N.E. 
615, 115 Ind. 351. 

18. N.C.—Hicks v. Purvis, 180 S.E. 
88, 208 N.C. 227. 

19. Okl.—Exendipe v. Iron, 4 P.2d 
1035, 153 Okl. 177. 

20. Ya.—Bowles v. Bowles, 126 S.EL 
49, 141 Va. 35. 

21. Ga.—Pryor v. Leonard, 57 Ga. 
136. 

22. Mass.—Odde v. Field, 8 N.E. 2d 
14, 297 Mass. 167. 

Personal knowledge of judge 

In proceeding for such revocation, 
as respects finding that administra¬ 
trix did nothing before or during 
hearing on petition to enforce bond 
to secure adjudication of account, 
probate judge could draw on person¬ 
al knowledge of what occurred at 
hearing of such petition.—Odde v. 
Field, supra. 
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required to be enforced against the principal first. On a 
judgment for the full penalty of the bond, execution is¬ 
sues only for the damages assessed for the breaches 
assigned, and any person interested may be entitled to 
execution on the judgment even though his claim had 
not been perfected at the time suit was brought or judg¬ 
ment rendered. 

In an action against principal and sureties on an 
administration bond, it may be required that judg¬ 
ment and execution be first enforced against the 
property of the principal, 23 and the sureties have 
been held entitled to an order directing that execu¬ 
tion be so levied. 24 The recovery where suit is in¬ 
stituted for the general benefit is to be treated as 
assets of the estate and distributed accordingly. 25 
A recovery by a widow and child based on a year’s 
allowance may be ordered paid directly to them in¬ 
stead of ordering the amount paid into court sub¬ 
ject to a new administration in the probate court. 26 

Judgment for full penalty of bond. In the case 
of judgments for the full penalty of the bond, ex¬ 
ecution does not issue for that amount, but only 
for the damages assessed for the breaches as¬ 
signed. 27 Persons interested may be entitled to ex¬ 
ecution on the judgment even though their claims 
had not been perfected at the time the suit was 
brought, 28 or even when the judgment was ren¬ 
dered, 29 and any person interested may sue out a 
scire facias and have execution thereon, 30 whether 
named in the original writ or not. 31 Where breach¬ 
es occur subsequently to the rendition of the orig¬ 
inal judgment, persons injured thereby may sue out 
a scire facias on the judgment and have their dam¬ 
ages assessed as in the original suit, 32 no other 
judgment being necessary than the usual one on a 
scire facias of an award of execution. 33 Unless 
required by statute to do so, the writ need not ex¬ 
pressly state that plaintiff is an heir, creditor, or 

23. Miss.—Hayes v. National Surety 
Co., 153 So. 515, 169 Miss. 676. 

24. Ind.—Prichard v. State, 34 Ind. 

137. ' 

Equity can grant judgment on ad¬ 
ministrator's bond against both prin¬ 
cipal and surety in suit for account¬ 
ing and discovery, provided decree 
requires satisfaction first against 
principal, unless he is shown to be 
insolvent, and secondarily against 
sureties.—Grant v. Amiker, 162 So. 

712, 120 Fla. 356. 

25. Mass.—Newcomb v. Williams, 9 
Mete. 525. 

24 C.J. p 1107 note 25. 

26. Tex.—Moyers v. Carter, Civ. 

App., 61 S.W.2d 1027, error refused. 

27. Me.—Warren v. Leonard, 98 A. 

824, 115 Me. 323. 

Pa.—Arrison v. Commonwealth, i, 

Watts 374. 


legatee, it being sufficient if it appears that he is 
a person interested in the bond or the judgment ren¬ 
dered thereon. 34 

On a second scire facias to have a further ex¬ 
ecution of a judgment for the penalty of the bond, 
a plea of payment of the penalty must show that 
such payment was pursuant to a decree of the pro¬ 
bate court or a judgment at law or was otherwise 
compulsory against defendants. 35 

Relief of sureties against statutory execution. 
Sureties who have been released or discharged 
| from liability on the administration bond may ob¬ 
tain relief from a statutory execution issued against 
them and the representative by a supersedeas, or 
by motion to the court, if in session, to quash the 
execution, or, if there are equitable circumstances, 
by a bill in equity. 36 

c. Review 

General principles relating to review In civil ac¬ 
tions, including those pertaining to the decisions review- 
able, persons who may appeal, matters assignable as er¬ 
ror, and the disposition of the cause, have been applied 
in actions on administration bonds. 

In actions on administration bonds, general prin¬ 
ciples relating to review in civil actions' have been 
applied. 37 

Decisions reviewable. An order refusing leave 
to sue on an administration bond is a judicial de¬ 
cree from which the applicant may appeal, 38 but 
the obligors on the bond are not entitled to appeal 
from an ex parte order granting leave to bring suit 
against them, for such an order does not determine 
their liability. 39 The revocation of a decree hold¬ 
ing the representative and his sureties liable on 
their bond is subject to appeal. 40 

Who may appeal. Under a statute authorizing 

Ala.—Hudson v. Modawell, 64 
Ala. 481. 

37. Ind.—Cravens v. State, 92 N.E. 

552, 46 Ind.App. 347. 

24 C.J. p 1109 note 69—3 C.J. p 571 
note 47 [c] (5). 

Necessity of supersedeas bond. 

Writ of error by administrator and 
sureties has been held not dismissi- 
ble for failure to give supersedeas 
bond.—Whitmire v. Thompson, 159 S. 

E. 859, 173 Ga. 174. 

38- Mass.—Robbins v. Hayward, 16 
Mass. 524—Fay v. Rogers, 2 Gray 
175. 

39. Me.—Bulfinch v. Waldoboro, 54 
Me. 150. 

Mass.—In re Jones, 8 Pick. 121. 

4a Mass.—Odde v. Field, 8 N.E.2d 
14, 297 Mass. 167. 


28. Mass.—Hooker v. Olmstead, 6 
Pick. 481. 

NT.H.—Probate Judge v. Lane, 51 N. 
H. 342. 

29. N.H.—Probate Judge v. Lane, 
supra. 

30. Me.—Potter v. Titcomb, 22 Me. 
300. 

24 C.J. p 1107 note 29. 

31. Me.—Potter v. Titcomb, 12 Me. 
55. 

Pa.—Commonwealth v. Kean, 19 Pa- 
Super. 576. 

32. Vt.—Hoit v. Bradley, 1 D.Chipm. 
262. 

24 C.J. p 1107 note 31. 

33. Pa.—Arrison v. Commonwealth, 
1 Watts 374. 

34. Me.—Potter v. Titcomb, 12 Me. 
55. 

35. Me.—Potter v. Webb, 5 Me. 330. | 
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any person aggrieved by a decree of a named court 
to appeal, the sureties may appeal from a decree- 
against the principal. 41 

Matters assignable as error . Matters are not or¬ 
dinarily assignable as error which were not object¬ 
ed to in the court below, 42 or which could have 
been taken advantage of by a plea in abatement; 43 
and nothing which contradicts the record can be 
assigned as error. 44 

Hearing and disposition . The reviewing court 
will not disturb findings of the trial court which are 
supported by the evidence; 45 and a conclusion of 
fact drawn by the trial court from subordinate 
facts must stand unless unreasonable, illogical, or 
violative of some principle of law. 46 

Where judgment was erroneously entered for the 
damages assessed instead of for the full penalty of 
the bond, the reviewing court may enter proper 
judgment for the full penalty. 47 A judgment 
against the surety based partly on acts for which 
he could in no manner be liable must be reversed. 48 

§ 985. - Equitable Relief against Judg¬ 

ment 

Equitable relief cannot ordinarily be granted against 
the Judgment on an administration bond for neglect to 
make an available defense or for the mistakes or negli¬ 
gence of counsel. 

Where a representative having matters proper for 
a defense to an action on the bond neglects to make 
it, equity will not ordinarily relieve against the 
judgment ; 49 nor are the mistakes or negligence 
of counsel in the conduct of a defense a sufficient 


ground for relief. 50 Where, however, in a suit on 
an administration bond for the benefit of distribu¬ 
tees, two of whom were the administrators, judg¬ 
ment was recovered for the whole amount of the 
inventory against the executors of the surety alone, 
and on a bill to enjoin the judgment it appeared by 
an ex parte settlement of the administrators in the 
county court that a considerable part of the estate 
had been bona fide disbursed by them, and partly 
to some of the distributees, relief was granted, al¬ 
though no defense had been made at law. 51 

§ 986. Damages or Amount of Recovery 

a. In general 

b. Interest 

a. In General 

Unless punitive damages are authorized, the treasure 
of damages is the loss actually sustained by the breach of. 
the bond; the amount for which the sureties may be 
held liable is measured by the principal’s liability, and 
cannot exceed the penalty of the bond. Expenses in¬ 
curred by reason of the breach may sometimes be re¬ 
covered. 

When a breach of the conditions of the bond 
is shown, the recovery of damages usually follows 
as a matter of course. 52 Unless punitive damages 
are authorized, 53 the measure of damages is the 
loss actually sustained by the breach complained 
of, 54 and the recovery should not exceed the in¬ 
jury caused to the person by whom or for whose 
special benefit the action is brought. 55 Statutory 
provisions may limit the damages to such as are 
equitably due, 56 but such provisions do not affect 
established rules for determining what sums are in 
fact justly due. 57 


41. Pa.—Garber v. Commonwealth, 
7 Pa. 265. 

42. D.C.—Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

24 C.J. p 1109 note 75. 

43. Conn.—Wetmore v. Plant, 5 
Conn. 541. 

44. Conn.—Wetmore v. Plant, supra. 

45. Mass.—Odde v. Field, 8 N.E.2d 
14, 297 Mass. 167. 

46. Conn.—State v. U. S. Fidelity & 
Guaranty Co., 135 A. 44, 105 Conn. 
230. 

47. Ill.—People, for Use of Lamb, v. 
Betzold, 281 Ill.App. 227. 

48. Ariz.—Stapley v. Stapley, 242 P. 
1005, 29 Ariz. 487. 

49. S.C.—O'Keefe v. Rice, 1 Bailey 
Eq. 179. 

50. S.C.—O’Keefe v. Rice, supra. 

51. Va.—Wall v. Gressom, 4 Munf. 
110, 18 Va. 110. 

53. Oonn.—Rowland v. Isaacs, 15 
Conn. 115. 


53. Miss.—Bridges v. Maxwell, 34 
Miss. 309. 

24 C.J. p 1107 notes 36 [ej, 37. 

54. Conn.—State ex rel. Raskin v. 
Schachat, 180 A. 502, 120 Conn. 
337. 

N.H.—Lisbon Sav. Bank & Trust Co. 

v. Moulton's Estate, 22 A.2d 331. 
Ohio.—In re Chambers' Estate, App., 
36 N.E.2d 175, appeal dismissed 24 
N.E.2d 601, 136 Ohio St. 202. 

24 C.J. p 1107 note 36. 

Preferential payment of some 
creditors entitles prejudiced credi¬ 
tors to recover amount they would 
have received on their claims, but 
for the representative's wrongful 
preference.—Johnson v. Dodd’s 
Adm’x, 37 S.W.2d 26, 238 Ky. 194, 77 
A.L.R. 975. 

Decrease in value of stock 

Where executor tendered stock into 
court after failing to respond to pri¬ 
or demand, sureties' liability was 
limited to decrease in value of stock 
between time of demand and of tend¬ 
er.—Newcomb v. Ingram, 243 N.W. 
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209, 211 Wis. 88, rehearing- granted 
245 N.W. 121, modified on other 
grounds 248 N.W. 171, 211 Wis. 88. 
Overlapping of surcharges 

Where an infant had been dam¬ 
aged by the acts of his guardian and 
the administrators of his mother’s 
and father’s estates, an objection by 
surety that there was an overlapping 
of surcharges on bonds of adminis¬ 
trators and guardian afforded no 
basis for change in decrees fixing 
surcharges until maximum payable 
under all decrees should aggregate 
more than infant was entitled to.— 
In re Copsteins’ Estates, 279 N.Y.S. 
411, 155 Misc. 424. 

55. Conn.—State ex rel. Raskin v. 
Schachat, 180 A. 502, 120 Conn. 
337. 

Miss.—Cooper v. U. S. Fidelity & 
Guaranty Co., 188 So. 6, 186 Miss. 
116. 

56. Conn.—State ex rel. Raskin v. 
Schachat, 180 A. 502, 120 Conn. 
337. 

57. Oonn.—First Nat. Bank & Trust 
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The amount for which the sureties may be held 
liable is always measured by the liability of the 
principal. 58 The value of assets received, or which 
should have been collected in the exercise of prop¬ 
er diligence, is the utmost for which the sureties 
can be held liable, 59 and their liability is also sub¬ 
ject to the limitation that it cannot exceed the pen¬ 
alty of the bond, 60 except where the excess is due 
to a recovery of interest, see infra subdivision b 
of this section. 

Where property of the estate is lost through the 
neglect or misconduct of the representative, the 
measure of damages is the value of the property. 61 
In an action for failing to include certain property 
in the inventory, the damages cannot exceed the 
value of the property omitted, 62 and in an action 
for failing to pay creditors the damages are lim¬ 
ited to the value of the assets which should be in 
the hands of the representative. 63 In an action of 
debt in which judgment is rendered for the penalty 
of the bond, the recovery is not limited to the dam¬ 
ages laid in the declaration, 64 and, in assessing the 
damages after a breach has been established and 
judgment for the penalty rendered, matters may 
be considered in mitigation of the damages which 
would not amount to a legal defense to the breach. 65 
In determining the damage caused by permitting 
interest to accumulate on claims filed against the 
estate, the time within which the representative is 
required by statute to render his account must be 
considered. 66 The fact that the executor is a ben¬ 


eficiary under the will does not preclude a full re¬ 
covery in an action on the bond by other bene¬ 
ficiaries, where no final order has been made set¬ 
tling or distributing the estate. 67 

Expenses incurred by reason of breach . The 
damages recoverable include not only the equivalent 
of assets lost but also the costs and reasonable at¬ 
torney’s fees of the proceedings for the removal 
of the unfaithful or negligent administrator, 68 or 
for the recovery of funds wrongfully or vexatious- 
ly withheld by the administrator; 69 and it has 
been held that the damages may also include attor¬ 
ney’s fees incurred and paid in the action on the 
bond itself, 70 although this has been denied. 71 At¬ 
torney’s fees expended in recovering money im¬ 
properly paid by an administrator have been held 
not a proper item of damages. 72 The surety has 
been held not liable for attorney’s fees and ex¬ 
penses in connection with a suit against a pseudo- 
administrator to which the surety was not a par¬ 
ty. 73 The amount of attorney’s fees, where al¬ 
lowable, depends on the circumstances. 74 

Defendants cannot be held liable for the serv¬ 
ices and expenses of the new administrator in com¬ 
pleting the settlement of the estate, such expenses 
not being damages caused by the neglect or mal¬ 
administration of the former representative. 75 
The right of a surviving executor to recover from 
the sureties of a deceased coexecutor funds of 
the estate received and not accounted for by the 


Co. v. McCoy, 198 A. 183, 124 Conn. 

111 . 

58. N.H.—Probate Judge v. Sullo- 
way, 44 A. 720, 68 N.H. 511, 73 Am. 
S.R. 619, 49 L.R.A. 347. 

24 C.J. p 1108 note 48. 

59. Ark.—Outlaw v. Yell, 5 Ark. 468. 
24 C.J. p 1108 note 49. 

60. Conn.—State ex rel. Baskin v. 

Schachat, 180 A. 502, 120 Conn. 

337. 

Ky.—-Foster v. Hill, 138 S.W.2d 495, 
282 Ky. 327. 

N.H.—Lisbon Sav. Bank & Trust Co. 

v. Moulton's Estate, 22 A.2d 331. 

24 C.J. p 1108 note 50. 

61. Mass.—McKim v. Hibbard, 8 N. 
E. 152, 142 Mass. 422. 

24 C.J. p 1107 note 42. 

Waste of assets 

In an action on the bond based on 
a claim that assets of estate had 
been entirely wasted, amount pri¬ 
marily recoverable is value of assets 
received by executor; and defend¬ 
ants, to reduce damages, are required 
to show disbursements allowable as 
credits.—First Nat. Bank & Trust 


Co. v. McCoy, 198 A. 183, 124 Conn. 

111 . 

62. Conn.—Minor v. Mead, 3 Conn. 
289. 

24 C.J. p 1108 note 43. 

63. N.C.—Reaves v. Davis, 6 S.E. 
715, 99 N.C. 425. 

24 C.J. p 1108 note 44. 

64. Ark.—Byrd v. State, 15 Ark. 175. 

65. Vt.—Probate Court v. Bates, 10 
Vt. 285. 

24 C.J. p 1108 note 46. 

66. Wis.—Shupe v. Jenks, 218 N.W. 
375, 195 Wis. 334. 

67. Wis.—Wallber v. Wilmanns, 93 
N.W. 47, 116 Wis. 246. 

24 C.J. p 1108 note 47. 

68. Mass.—Mclntire v. Mower, 90 
N.E. 567, 204 Mass. 233. 

N.J.—Ordinary v. Connolly, 72 A. 
363, 75 N.J.Eq. 521, 138 Am.S.R. 
577. 

69. Mo.—State ex rel. Gnekow v. U. 
S. Fidelity & Guaranty Co., App., 
150 S.W.2d 581. 

Pees for services on appeal 
In action by administrator de bon¬ 
is non against former administra- 
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tor and his bondsman to collect as¬ 
sets and funds belonging to estate 
in hands of former administrator, 
administrator de bonis non was held 
entitled to allowance of attorney's 
fees for services of attorney in pre¬ 
paring for and conducting appeal 
from an adverse judgment.—Wollard 
v. Peterson, 66 P.2d 375, 145 Kan. 
631. 

70. N.J.—Ordinary v. Connolly, 72 
A 363, 75 N.J.Eq. 521, 138 Am.S.R. 
577. 

71. Mass.—Mclntire v. Mower, 90 
N.E. 567, 204 Mass. 233. 

72. Miss.—Cooper v. TJ. S. Fidelity 
& Guaranty Co., 188 So. 6, 186 
Miss. 116. 

73. Ga.—Davis v. Melton, 168 S.E. 
320, 46 Ga.App. 639. 

74. Pee held excessive 

Kan.—Wollard v. Peterson, 66 P.2d 
375, 145 Kan. 631. 

Pee held not inadequate 
Mo.—State ex rel. Gnekow v. U. S. 
Fidelity & Guaranty Co., App., 150 
S.W.2d 581. 

75. Mass.—Mclntire v. Mower, 90 
N.E. 567, 204 Mass. 233. 
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coexecutor does not entitle the surviving executor 
to recover the costs of an action brought against 
him by the heir to compel him to make good the 
default of the coexecutor. 76 

Nominal damages. Where plaintiff shows a 
breach of condition but fails to show any special 
damages resulting therefrom, he can recover only 
nominal damages. 77 So it has been held that only 
nominal damages are recoverable for a failure to 
account; 78 but it has also been considered that at 
least nominal damages can be recovered for such 
a breach, 79 and that a statutory penalty for fail¬ 
ure to account is recoverable by action on the 
bond. 80 

Credits in favor of obligors . The obligors on the 
bond are entitled to assert such credits, and only 
such credits, as are proper. 81 In an action seek¬ 
ing a recovery based on an improper use of es¬ 
tate funds, defendants are entitled to credit for 
sums realized from the unauthorized use. 82 The 
sureties are not entitled to credit for attorney’s 
fees, expenses, and for extraordinary services to 
which the administrator never made claim in the 
probate court, the sureties’ right to subrogation 
with reference to such claims, if any, being en¬ 
forceable only by petition in the probate court. 83 


b. Interest 

Interest at the legal rate may be awarded in an ac¬ 
tion on an administration bond, the date from which it is 
to be compute.d depending on the circumstances. As to 
whether an award of interest may be such as to result in 
a total recovery in excess of the penalty of the bond 
the authorities disagree. 

In an action on an administration bond, interest 
is ordinarily allowable as an element of plaintiff’s 
damages, 84 and it may be awarded even though 
the complaint does not contain a demand there¬ 
for. 85 A charge of interest is proper where the 
representative has used the estate funds in an un¬ 
authorized manner and the profit realized there¬ 
from cannot be ascertained with any degree of 
certainty. 86 

The date from which interest is to be computed 
depends on the circumstances. 87 On amounts 
which should have been paid over on the final ac¬ 
counting, interest has been held chargeable from 
the date of such accounting; 88 for failure to pay 
over funds in accordance with an order fixing lia¬ 
bility, from the date of receipt of a copy of the 
order; 89 and for failure to pay out funds as or¬ 
dered by the court, from the date of the order. 90 

A charge of interest at the legal rate cannot be 


76. Cal.—Hewlett v. Beede, 83 P. 
1086, 2 Cal.App. 561. 

77. Ill.—People v. Hunter, 89 Ill. 
392. 

24 C.J. p 1107 note 38. 

78. Vt.—Mai boro Dist. Prob. Ct. v. 
Chapin, 31 Vt. 373. 

24 C.J. p 1107 note 39. 

79. Iowa.—Jenkens v. Shields, 36 
Iowa 526—Clark v. Cress, 20 Iowa 
50. 

80. Iowa.—Lippert v. Lippert, 81 N. 
W. 777, 110 Iowa 550. 

81. Conn.—First Nat. Bank & Trust 
Co. v. McCoy, 198 A. 183, 124 Conn. 
111 . 

Tex.—Smith v. Belding, Civ.App., 224 
S.W. 562, reversed on other 
grounds, Com.App., 237 S.W. 246. 
Credits cognizable oil accounting 
A statutory provision limiting the 
damages to such as are equitably 
due does not permit defendants in an 
action on the bond to assert credits 
in favor of the personal representa¬ 
tive which are cognizable only in the 
probate court on an accounting.— 
First Nat. Bank & Trust Co. v. Mc¬ 
Coy, 198 A. 183, 124 Conn. 111. 
Credits held proper 

(1) Representative's commissions. 
Ark.—U. S. Fidelity & Guaranty Co. 
v. Edmondson, 59 S.W.2d 488, 187 
Ark. 257. 

Tex.—Smith v. Belding, Com.App., 


237 S.W. 246, reversing, Civ.App., 
224 S.W. 562. 

24 C.J. p 1107 note 42 [a]. 

(2) Expenses of operating deceas¬ 
ed's business and for repairs to de¬ 
ceased’s buildings.—U. S. Fidelity & 
Guaranty Co. v. Edmondson, supra. 

(3) Amount expended on children 
and amount due widow for care, cus¬ 
tody, and labor in caring for children. 
—Watkins v. Purnell, 62 S.W.2d 20, 
187 Ark. 837. 

(4) Amount described in adminis¬ 
trator’s return as having been re¬ 
ceived from the proceeds of a crop.— 
Bell v. Mackey, 3 S.E.2d 816, 191 S. 
C. 105. 

Credits held improper 

(1) Money expended by adminis¬ 
tratrix, widow of intestate, for care 
of child, which money administra¬ 
trix obtained from her second hus¬ 
band.—Wagner’s Guardian v. Palm¬ 
er, 33 S.W.2d 683, 236 Ky. 752. 

(2) Premiums due on the bond 
for the period after its breach.— 
Bell v. Mackey, 3 S.E.2d 816, 191 S. 
C. 105. 

82. Conn.—State ex rel. Raskin v. 
Schachat, 180 A. 502, 120 Conn. 337. 

Dividend from insolvent bank 

Executor and surety are entitled 
to credit for sum received as divi¬ 
dend from insolvent bank in which 
estate funds were deposited.—Book- 
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hart v. Younglove, 218 N.W. 533, 207 
Iowa 800. 

83. Cal.—Elizalde v. Murphy, 87 P. 
245, 4 Cal.App. 114. 

84. Ill.—Olsen v. Hartford Accident 
& Indemnity Co., 13 N.E.2d 159, 
368 Ill. 194, reversing In re Glan- 
ner's Estate, 7 N.E.2d 86, 289 Ill. 
App. 245. 

Ky.—Foster v. Hill, 138 S.W.2d 495, 
282 Ky. 327. 

S.C.—Lazenby v. Mackey, 14 S.E.2d 
12, 196 S.C. 507. 

24 C.J. p 1108 note 58. 

85. Or.—Rutenic v. Hamakar, 67 P. 
196, 40 Or. 444. 

86. Conn.—State ex rel. Raskin v. 
Schachat, 180 A- 502, 120 Conn. 
337. 

87. MJss.—Crescent Furniture & 
Mattress Co. v. Morgan, 173 So. 
290, 178 Miss. 824. 

Ohio.—In re Chambers’ Estate, App., 
36 N.E.2d 175, appeal dismissed 24 
N.E.2d 601, 136 Ohio St. 202. 

Tex.—Smith v. Belding, Com. App., 
237 S.W. 246, reversing, Civ.App., 
224 S.W. 562. 

88. Mich.—Wayne Probate Judge, 
for Use and Benefit of Voss, v. 
Budnick, 253 N.W. 270, 266 Mich. 
209. 

89. S.D.—Van Ornum v. Smith, 254 
N.W. 925, 62 S.D. 534. 

90. Kan.—Wollard v. Peterson, 66 
P.2d 375, 145 Kan. 631. 
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complained of. 91 Ordinarily only simple interest 
can be recovered; 92 but where there has been a 
wilful breach of duty, such as an investment for 
the rtpresentative’s personal benefit, compound in¬ 
terest may be allowed. 93 

Interest in excess of penalty. As in the case of 
other bonds, see Bonds § 132 b, there is a diver¬ 
gence of opinion as to whether interest can be 
allowed in an action on an administration bond to 
an extent which increases the total recovery to a 
sum in excess of the penalty, such an allowance 
being held proper in some jurisdictions 94 while in 
others it is held that the penalty of the bond is 
the utmost that can be recovered, even though this 
precludes a full allowance of interest. 95 Of course, 
the judgment rendered in an action on the bond, 


like any o + her judgment, bears interest regardless 
of whether or not this increases the total liability 
beyond the penalty. 96 

§ 987. Costs 

Costs may be assessed against obligors adjudged lia¬ 
ble on the bond. 

Costs may be assessed against obligors adjudged 
liable on an administration bond. 97 In an action 
on the bond for the nonpayment of a judgment debt, 
the creditor is entitled to recover the costs of the 
original action which have been taxed therein. 98 
It has been held that on dismissal of an action in 
the name of the people for the use of an adminis¬ 
trator on the official bond of another administrator, 
the entry of judgment for costs against plaintiffs 
is error. 99 


XVII. FOREIGN AND ANCILLARY ADMINISTRATION 


§ 988. Foreign Appointment 

a. In general 

b. Extent of authority conferred 
a. In General 

The phrase “foreign representative” does not refer to 
the individual holding the office but to the foreign origin 
of the representative character. 

The phrase “foreign representative” does not re¬ 
fer to the mere nonresidence of the individual 
holding the office but to the foreign origin of the 
representative character. 1 So, if a representative 
appointed in one jurisdiction takes out ancillary 
letters of administration in another, he thereupon 


becomes a domestic representative within that ju¬ 
risdiction. 2 

b. Extent of Authority Conferred 

Letters testamentary or of administration have no 
extraterritorial force and confer no authority on the 
representative to administer on property outside of the 
state or county of his appointment. 

As well stated in Corpus Juris, which has been 
quoted and cited with approval, letters testamentary 
or of administration have no extraterritorial force 
and confer no authority on the representative to 
administer on property outside of the state or coun¬ 
ty of his appointment, 3 and the mere recording of 


N.Y.—In re Flannery's Estate, 9 N. 
Y.S.2d 486, 170 Misc. 92. 

91. Ohio.—In re Chambers’ Estate, 
App., 36 N.E.2d 175, appeal dis¬ 
missed 24 N.E.2d 601, 136 Ohio St. 
202 . 

92. Tex.—Smith v. Belding, Com. 
App., 237 S.W. 246, reversing, Civ. 
App., 224 S.W. 562. 

24 C.J. p 1108 note 59. 

93. Conn.—State ex rel. Raskin v. 
Schachat, 180 A. 502, 120 Conn. 337. 

94. Iowa.—Elly son v. Lord, 99 N. 
W. 582, 124 Iowa 125. 

24 C.J. p 1108 note 61. 

95. N.C.—Moseley v. Johnson, 56 
S.E. 922, 144 N.C. 257, 274. 

24 C.J. p 1109 note 62. 

96. Mass.—Bassett v. . Fidelity & 
Deposit Co., 68 N.E. 205, 184 Mass. 
210, 100 Am.S.R. 552. 

9V. Ill.—People, for Use of Lamb, v. 

Betzold, 281 Ill.App. 227. 

24 C.J. p 1109 note 66. 

Proportionate payment by surety , 
Where the surety is not liable for 


the full amount which the represen¬ 
tative has been directed to pay, 
costs may be assessed against him 
in the ratio that his liability bears 
to the full amount to be paid.—In re 
Flannery’s Estate, 9 N.Y.S.2d 486, 
170 Misc. 92. 

98. Mass.—McKim v. Haley, 53 N. 
E. 152, 173 Mass. 112. 

99. Ill.—People v. Cloud, 50 Ill. 439. 
24 C.J. p 1109 note 67. 

1. Iowa.—Finnerty v. Shade, 228 N. 
W. 886, 210 Iowa 1338. 

N.Y.—Hill v. Guaranty Trust Co. of 
New York, 190 N.Y.S. 653, 198 App. 
Div. 591, appeal dismissed Hill v. 
International Products Co., 134 N. 
E. 585, 232 N.Y. 592. 

24 C.J. p 1109 note 81. 

2. N.Y.—Hopper v. Hopper, 26 N.E. 
457, 125 N.Y. 400, 20 N.Y.Civ.Proc: 
102, 12 L.R.A. 237, affirming 6 N. 
Y.S. 271, 53 Hun 394, 17 N.Y.Civ. 
Proc. 214—Milner v. Hoag, 169 NV 
Y.S. 755, 182 App.Div. 524. 

3* U.S.—Robinson v. City Nat. Bank 
of Colorado, D.C.Tex^, 56 F.2d 225, 
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f 229, quoting Corpus Juris—Bur- 
rowes v. Goodman, C.C.A.N.Y., 50 
F.2d 92, 77 A.L.R. 249, certiorari 
denied 52 S.Ct. 30, 284 U.S. 650, 76 
L.Ed. 551—Brooks v. Yarbrough, 

C. C.A.Okl., 37 F.2d 527, 530, citing 
Corpus Juris—Heath v. Smyther, 

D. C.S.C., 19 F.Supp. 1020—Gross v. 
Marchlewski, D.C.N.Y., 8 F.Supp. 
85. 

Anz.—In re Nolan’s Estate, 108 P. 

2d 391, 56 Ariz. 366. 

Ark.—Kyle v. Ribelin, 65 S.W.2d 46, 
188 Ark. 264—Miller v. Oil City 
Iron Works, 45 S.W.2d 36, 184 Ark. 
900. 

Cal.—In re Conkey’s Estate, 96 P.2d 
383, 35 Cal.App.2d 581—Winbigler 
v. Shattuck, 195 P. 707, 50 Cal.App. 
562. 

Del.—Bowles v. R. G. Dun-Brad r 
street Corporation, Ch., 12 A. 2d 
392. 

Fla.—Meyers v. Ferris, 109 So. 209,- 
, 91 Fla. 958. 

Kan.—Tonjer v. Conqueror Trust Co., 

: 293 P. 745, 131 Kan. 651, 72 A.L.R. 
1018. 
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a foreign will has been held not to invest the for¬ 
eign executor with any administrative powers 4 be¬ 
yond the right to execute a testamentary power of 
sale, as shown infra § 1001. In the absence of 
statute any recognition which the representative 
may receive outside of the jurisdiction of his ap¬ 
pointment is due solely to the principle of comity, 5 
and each state or country may extend or withhold 
such recognition according to its own pleasure and 
policy. 6 No state will recognize a foreign repre¬ 
sentative to the prejudice of its own citizens, 7 as 
where such recognition would conflict with the 
rights of local creditors 8 or a local administration ; 9 
but, in the absence of such circumstances, the ten¬ 
dency of the modern authorities is to recognize a 
foreign representative for many purposes, 10 al¬ 
though of course he will not be permitted through 
comity to exercise powers which he could not ex¬ 
ercise in the state of his appointment. 11 


§ 989- Ancillary Appointment 

a. Ancillary and domiciliary appoint¬ 

ment distinguished 

b. When ancillary appointment proper 

a. Ancillary and Domiciliary Appointment Dis¬ 
tinguished 

Where different administrations are granted in differ¬ 
ent jurisdictions, that which is granted in the jurisdiction 
of decedent’s last domicile is termed the principal or 
domiciliary administration and any other administration 
in any other state or country is termed ancillary. 

The right of granting administration is not con¬ 
fined to the state or country in which decedent last 
dwelt, but it is very common and often necessary 
for administration to be taken out elsewhere. 12 
Where different administrations are granted in dif¬ 
ferent jurisdictions, that which is granted in the 
jurisdiction of decedents last domicile is termed 
the principal or domiciliary administration, and 


Ky.—Payne v. Payne, 39 S.W.2d 205, 
239 Ky. 99—Davis v. Whitt, 277 S. 
W. 311, 211 Ky. 142. 

La.—Hargrave v. Turner Lumber 
Co., 193 So. 648, 194 La. 285. 

Md.—Baker v. Cooper, 170 A. 556, 166 
Md. 1. 

Mich.—Jones v. Turner, 228 N.W. 
796, 249 Mich. 403. 

Mo.—In re Thompson's Estate, 97 S. 
W.2d 93, 339 Mo. 410—First Nat. 
Bank v. Blessing, 98 S.W.2d 149, 
231 Mo.App. 288. 

Mont.—Lefebure v. Baker, 220 P. 
1111, 69 Mont. 193, citing Corpus 
Juris. 

Neb.—In re Robinson Heirship, 228 
N.W. 852, 119 Neb. 285, followed 
in In re Clark, 228 N.W. 858, 119 
Neb. 306. 

N.J.—Normand v. Grognard, 17 N.J. 
Eq. 425. 

N.Y.—Howard v. Marlin-Rockwell 
Corporation, 281 N.Y.S. 666, 156 
Misc. 358—In re Kelly’s Will. 235 
N.Y.S. 683, 134 Misc. 399. 

Ohio.—In re Kelley’s Estate, App., 
34 N.E.2d 34. 

S.C.—Wolfe v. Bank of Anderson, 116 
S.E. 451, 123 S.C. 208. 

Tex.—Saner-Ragley Lumber Co. v. 
Spivey, Com.App., 238 S.W. 912, re¬ 
versing, Civ.App., 230 S.W. 878— 
Michigan Trust Co. v. Turney, Civ. 
App., 36 S.W.2d 787, 790, citing 
Corpus Juris—Williams v. Fuer- 
stenberg, Civ.App., 12 S.W.2d 812, 
reversed on other grounds. Com. 
App., 23 S.W.2d 305. 

Wash.—In re Patrick’s Estate, 79 P. 
2d 969, 195 Wash. 105—In re Row¬ 
ley’s Estate, 35 P.2d 34, 178 Wash. 
460. 

24 C.J. p 1109 note 83. 

Source of power 

The privilege given by statute to 
a foreign personal representative to 

34 C.J.S.—78 


receive appointment as such in Texas 
is not a grant of administrative pow¬ 
er, but merely a privilege to be in¬ 
voked on proper application, any ad¬ 
ministrative power being derived 
from appointment in Texas and qual¬ 
ification of the representative ac¬ 
cording to the local law.—Hare v. 
Pendleton, Tex.Civ.App., 214 S.W. 948, 
reversed on other grounds Pendleton 
v. Hare, Com.App., 231 S.W. 334. 
Duty to estate 

That administrator has no stand¬ 
ing as suitor in foreign jurisdiction 
does not alone fix measure of his 
duty with regard to estate.—In re 
Stewart's Estate, 28 P.2d 642, 145 
Or. 460, 91 A.L.R. 818. 

4. U.S.—Robinson v. City Nat. Bank 
of Colorado, D.C.Tex., 56 F.2d, 225 
—Robinson v. First Nat. Bank, C. 

C. A.Tex., 55 F.2d 209, affirming, 

D. C., 45 F.2d 613. 

Ill.—Sanders v. New Staunton Coal 
Co., 213 Ill.App. 493. 

24 C.J. p 1109 note 83 [b]. 

5. U.S.—Burrowes v. Goodman, C.C. 
A.N.Y., 50 F.2d 92, 77 A.L.R. 249, 
certiorari denied 52 S.Ct. 30, 284 U, 
S. 650, 76 L.Ed. 551. 

Fla.—Meyers v. Ferris, 109 So. 209, 
91 Fla. 958. 

Kan.—Toner v. Conqueror Trust Co., 
293 P. 745, 131 Kan. 651, 72 A.L. 

R. 1018. 

5. C.—Wolfe v. Bank of Anderson, 116 

S. E. 451, 123 S.C. 208. 

Tex.—Hare v. Pendleton, Civ.App., 
214 S.W. 948, reversed on other 
grounds Pendleton vs. Hare, Com. 
App., 231 S.W. 334. 

24 C.J. p 1110 note 84. 

6. Del.—Bowles v. R. G. Dun-Brad- 
street Corporation, Ch., 12 A.3d 392. 

N.Y.—In re DeBaun’s Will, 293 N.Y. 
S. 836, 162 Misc. .111. - . 
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S.C.—Wolfe v. Bank of Anderson, 116 
S.E. 451, 123 S.C. 208. 

24 C.J. p 1110 note 85. 

7. S.C.—Wolfe v. Bank of Anderson, 
supra. 

24 C.J. p 1110 note 86. 

8. Fla.—Meyers v. Ferris, 109 So. 
209, 91 Fla. 958. 

Kan.—Toner v. Conqueror Trust Co., 
293 P. 745, 131 Kan. 651, 72 A.L.R. 
1018. 

Mich.—Jones v. Turner, 228 N.W. 

796, 249 Mich. 403. 

S.C.—Wolfe v. Bank of Anderson, 116 
S.E. 451, 123 S.C. 208. 

24 C.J. p 1110 note 87. 

9. Tex.—Williams v. Fuerstenberg, 
Civ.App., 12 S.W.2d 812, reversed 
on other grounds, Com.App., 23 S. 
W.2d 305. 

24 C.J. p 1110 note 88. 

10. Fla.—Meyers v. Ferris, If 9 So. 
209, 91 Fla. 958. 

Ky.—Goodman v. First Nat. Bank, 
291 S.W. 54, 55, 218 Ky. 229, citing 
Corpus Juris. 

24 C.J. p 1110 note 89. 

11. Kan.—Limekiller v. Hannibal & 
St. J. R. Co., 5 P. 401, 33 Kan. 
83, 52 Am.R. 523. 

12. Del.—New York Trust Co. v. 
Riley, 16 A.2d 772, reversing Coca- 
Cola International Corporation v. 
New York Trust Co., Ch., 8 A.2d 
511, and certiorari granted Riley 
v. New York Trust Co., 61 S.Ct. 
1105, 313 U.S. 555, 85 L.Ed. 1517, 
motion granted 62 S.Ct. 357, 314 U. 
S. 584, affirmed 62 S.Ct. 606, re¬ 
hearing denied 62 S.Ct. 903—In re 
Beauchamp’s Estate, Orph., 2 A.2d 
900. 

Mo,—First Nat. Bank v. Blessing, 98 
S.W.2d 149, 231 Mo.App. 288. 

24. C.J. p 1110 note 95. 
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any other administration granted in any other state 
or country is termed “ancillary” 13 and this with¬ 
out regard to which is granted first. 14 The term 
“ancillary” serves only to distinguish one adminis¬ 
tration from the other, 15 and the ancillary adminis¬ 
tration is not dependent on the domiciliary; 16 but 
each is distinct and separate, 17 although the same 
person receives letters of administration in both 
states 18 and may properly be considered as a prin¬ 
cipal one with reference to the limits of its exclu¬ 


sive authority, 19 for the ancillary administrator 
becomes invested with the same powers and is sub¬ 
ject to the same liability with respect to the assets 
within the jurisdiction of his appointment as other 
administrators, 20 although the ancillary administra¬ 
tion is in a sense subordinate to that of the dom¬ 
icile. 21 

Where different persons are appointed executors 
in different states, each in respect of the property 


13. U.S.—Vogel v. New York Life 
Ins. Co., C.C.A.Tex., 55 F.2d 205, 
certiorari denied 53 S.Ct. 9; 287 U.S. 
604, 77 LEd. 525. 

Anz.—Smith v. Normart, 75 P.2d 38, 
51 Ariz. 134, 114 A.L.R. 1456. 

Del.—New York Trust Co. v. Riley, 
16 A.2d 772, reversing Coca-Cola 
International Corporation v. New 
York Trust Co., Ch., 8 A.2d 511, 
and certiorari granted Riley v. New 
York Trust Co., 61 S.Cf. 1105, 313 
U.S. 555, 85 L.Ed. 1517, motion 
granted 62 S.Ct. 357, 314 U.S. 584, 
affirmed 62 S.Ct. 606, rehearing de¬ 
nied 62 S.Ct. 903—In re Beau¬ 
champ's Estate, Orph., 2 A.2d 900. 
Mo.—First Nat. Bank v. Blessing, 98 
S.W.2d 149, 231 Mo.App. 288. 

N.Y.—In re Bruns' Estate, 19 N.Y.S. 

2d 154, 173 Misc. 94. 

S.C.—Southern Ry. Co. v. Moore, 155 
S.E. 740, 158 S.C. 446, 73 A.L.R. 582, 
certiorari granted 51 S.Ct. 560, 283 
U.S. 816, 75 L.Ed. 1432—Wolfe v. 
Bank of Anderson, 116 S.E. 451, 
123 S.C. 208. 

Wyo.—In re Smith's Estate, 97 P-2d 
677, 683, 55 Wyo. 181, Quoting Cor¬ 
pus Juris. 

24 C.J. P 1110 note 96. 

Collection of foreign assets immate¬ 
rial 

Fact that local administrator of 
nonresident collected assets in other 
states did not change ancillary ad¬ 
ministration to domiciliary one. 
Stell v. Williams’ Adm'r, 26 S.W.2d 
8, 233 Ky, 441. 

Independent probate 

Under statutes giving the surro¬ 
gate's court jurisdiction of probate 
proceedings, the surrogate's court 
has complete jurisdiction to admin¬ 
ister the estate of a nonresident de¬ 
cedent, and, where the will was pro¬ 
bated independently in this state, it 
was an original and not an ancillary 
administration.—In re Bliss’ Estate, 
202 N.Y.S. 185, 121 Misc. 773. 

Original administration treated as 
ancillary 

Where decedent at time of his 
death was domiciled in a foreign 
state or country, administration 
would be treated as ancillary, not¬ 
withstanding original administration 
was granted in this state.—In re Van 
Bokkelen’s Estate, 279 N.Y.S. 420, 


155 Misc. 289—In re Worch’s Estate, 
208 N.Y.S. 652, 124 Misc. 380. 

In Mississippi the administration 
of the estate of a deceased person, 
no matter where his domicile was, 
is independent of all other adminis¬ 
trations, and is to be conducted in 
all respects as if decedent had been 
a citizen of the state when he died. 
—Bolton v. Barnett, 95 So. 721, 131 
Miss. S02—Richardson v. Neblett, 84 
So. 695, 122 Miss. 723, 10 A.L.R. 272 
—24 C.J. p 1110 note 96 [b]. 

14. Ky.—Stell v. Williams’ Adm’r, 
26 S.W.2d 8, 233 Ky. 441. 

Wyo.—In re Smith’s Estate, 97 P.2d 
677, 683, 55 Wyo. 181, quoting Cor¬ 
pus Juris. 

24 C.J. p 1111 note 97. 

15. Ala.—Fret well v. McLemore, 52 
Ala. 124. 

Wyo.—In re Smith’s Estate, 97 P.2d 
• 677, 55 Wyo. 181. 

16. Tex.—Hare v. Pendleton, Civ. 
App., 214 S.W. 948, reversed on 
other grounds Pendleton v. Hare, 
Com.App., 231 S.W. 334. 

24 C.J. p 1111 note 99. 

Subservient only to rights of credi¬ 
tors, etc. 

Unless expressly otherwise provid¬ 
ed by statute, ancillary administra¬ 
tion is subservient only to rights 
of creditors, legatees, and distribu¬ 
tees of a nonresident decedent who 
are resident within the state where 
it is granted.—In re Kelley’s Estate, 
Ohio App., 34 N.E.2d 34. 

17. Iowa.—In re Sanford's Estate, 
175 N.W. 506, 188 Iowa 833. 

Ky.—Stell v. Williams' Adm'r, 26 S. 

W.2d 8, 233 Ky. 441. 

Md-—Baker v. Cooper, 170 A. 556, 166 
Md. 1. 

Mass.—Lawton v. National Surety 
Co., 143 N.E. 333, 248 Mass. 440. 
Mo.—First Nat. Bank v. Blessing, 98 
S.W. 2d 149, 231 Mo.App. 288. 

N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

Tex.—Hare v. Pendleton, Civ.App., 
214 S.W. 948, reversed on other 
grounds Pendleton v. Hare, Com. 
App., 231 S.W. 334. 

24 C.J. p 1111 note 1. 

18. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 245, 124 A.L.R. 1268. 
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N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

19. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 245, 124 A.L.R. 1268. 

Ky.—Stell v. Williams' Adm'r, 26 S. 
W.2d 8, 233 Ky. 441. 

R. I.—Dolan v. Anthony, 152 A. 873, 
51 R.I. 181. 

Tex.—Hare v. Pendleton, Civ.App., 
214 S.W. 948, reversed on other 
grounds Pendleton v. Hare, Com. 
App., 231 S.W. 334. 

Wyo.—In re Smith’s Estate, 97 P.2d 
677, 55 Wyo. 181. 

24 C.J. p 1111 note 2. 

Not supplemental 

The term “ancillary,” when ap¬ 
plied to the administrator of a de¬ 
cedent’s estate, is not to be taken 
as signifying a supplemental ad¬ 
ministration m the sense that it is a 
part of, and connected with, the 
principal administration in the state 
of the domicile.—Hare v. Pendleton, 
Tex.Civ.App., 214 S.W. 948, reversed 
on other grounds Pendleton v. Hare, 
Com.App., 231 S.W. 334. 

20. Del.—Bowles v. R. G. Dun-Brad- 
street Corporation, Ch., 12 A.2d 392. 

D.C.—Duehay v. Acacia Mut. Life 
Ins. Co., 105 F.2d 768, 70 App.D.C. 
245, 124 A.L.R. 1268. 

Tex.—Hare v. Pendleton, Civ.App., 
214 S.W. 948, reversed on other 
grounds Pendleton v. Hare, Com. 
App., 231 S.W. 334. 

Wyo.—In re Smith’s Estate, 97 P.2d 
677, 55 Wyo. 181. 

24 C.J. p 1111 note 3. 

21. Del.—New York Trust Co. v. 
Riley, 16 A.2d 772, reversing Coca- 
Cola International Corporation v. 
New York Trust Co., Ch., 8 A.2d 
511, and certiorari granted Riley 
v. New York Trust Co., 61 S.Ct. 
1105, 313 U.S. 555, 85 L.Ed. 1517, 
motion granted 62 S.Ct. 357, 314 
U.S. 584, affirmed 62 S.Ct. 608, re¬ 
hearing denied 62 S.Ct. 903. 

N.Y.—;In re Van Bokkelen's Estate, 
282 N.Y.S. 13, 156 Misc. 439, mod¬ 
ified on other grounds In re Van 
Bokkelen, 287 N.Y.S. 325, 247 App. 
Div. 721. 

S. C.—Wolfe v. Bank of Anderson, 116 
S.E. 451, 123 S.C. 208. 

24 C.J. p 1111 note 4. 
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of the testator in that state, neither administration 
is in a proper sense ancillary to the other, because 
the executors in both states derive their title from 
the will and not from the letters issued to them. 22 

b. When Ancillary Appointment Proper 

An ancillary administration is ordinarily proper, and 
sometimes necessary, whenever a person dies leaving, in 
a state or country other than that of his last domicile, 
property to be administered or debts owing to him which 
must be collected by suit. 

An ancillary administration is proper whenever 
a person dies leaving, in a state or country other 
than that of his last domicile, property to be ad¬ 
ministered, 23 or which is in danger of being wasted 
or lost, 24 or debts owing to him which must be col¬ 
lected by suit, 25 or where there are provisions of 
his will to be carried out with respect to property 
in such jurisdiction. 26 In most cases where a dece¬ 
dent leaves property in different jurisdictions, an 
ancillary' administration is not only proper but nec¬ 


essary, 27 since the domiciliary letters have no extra¬ 
territorial force, as shown supra § 988, and the 
principal representative cannot, in the absence of 
statute, sue to collect assets outside of the juris¬ 
diction of his appointment, discussed infra §§ 1007- 
1011. 

The chief object, however, of an ancillary ad¬ 
ministration is to collect and preserve local assets 
for the benefit of local creditors, 28 and, although 
it is sometimes considered that, if there are no lo¬ 
cal creditors, a grant of administration on the es¬ 
tate, situate within the state, of a nonresident dece¬ 
dent, must be deemed original and not ancillary, 29 
it has also been held that, when it is made to ap¬ 
pear that there are no local creditors, the court 
should decline to proceed further with administra¬ 
tion. 30 Also, ancillary letters will not be issued 
where it appears that deceased was not a nonresi¬ 
dent. 31 


22. N.Y.—Sherman v. Page, 85 N.Y. 
123—Matter of Mayer, 145 NY.S. 
665, 84 Misc. 9. 

23. U.S.—Gross v. Marchlewski, D.C. 
N.Y, 8 F.Supp. 85. 

Del.—In re Beauchamp’s Estate, 
Orph., 2 A.2d 900. 

Ky.—Payne v. Payne, 39 S.W.2d 205, 
239 Ky. 99. 

N.J.—In re Unglauh’s Estate, 182 A. 

21, 119 N.J.Eq. 287. 

N.Y.—In re Kelley’s Estate, 17 N.Y. 
S.2d 22, 258 App.Div. 469—In re 
Deveson’s Estate, 287 N.Y.S. 98, 
158 Misc. 868—In re Van Bok- 
kelen’s Estate, 282 N.Y.S. 13, 156 
Misc. 439, modified on* other 
grounds In re Van Bokkelen, 287 
N.Y.S. 325, 247 App.Div. 721— 

Howard v. Marlin-Rockwell Cor¬ 
poration, 281 N.Y.S. 666, 156 Misc. 
358. 

Okl.—Black Eagle Mining Co. v. Con¬ 
roy, 221 P. 425, 94 Okl. 199. 

Pa.—In re Fox’s Estate, 55 Montg. 
Co. 110. 

Tex.—Michigan Trust Co. v. Turney, 
Civ.App., 36 S.W.2d 787, 789, cit¬ 
ing Corpus Juris. 

24 C.J. p 1111 note 6. 

General appointment improper 

Where deceased was domiciled in 
another state, an administrator 
should have been appointed under 
special auxiliary letters of adminis¬ 
tration and not under general letters 
of administration to administer his 
assets as a nonresident.—In re Fisch¬ 
er’s Estate, 180 A. 633, 118 N.J.Eq. 
599—In re Collins’ Estate, 165 A. 
285, 11 N.J.Misc. 233. 

Right or necessity settled 

Questions as to right or necessity 
of ancillary administration are set¬ 
tled, where both coancillary execu¬ 


tors joined in petition for adminis¬ 
tration.—Martin v. Central Trust. Co. 
of Illinois, 159 N.E. 312, 327 Ill. 622. 

24. Ky.—Barrett v. Barrett, 185 S. 
W. 499, 170 Ky. 91. 

Mo.—Becraft y. Lewis, 41 Mo.App. 
546. 

25. Mo.—Wright v. Hetherlin, 209 S. 
W. 871, 277 Mo. 99. 

N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

N.J.—Wall v. American Smelting & 
Refining Co., 108 A. 235, 91 N.J.Eq. 
131, affirming 107 A. 63, 90 N.J.Eq> 
469. 

N.Y.—In re Von Kauffmann’s Estate, 
3 N.Y.S.2d 486, 167 Misc. 83—In re 
Warburg’s Estate, 223 N.Y.S. 780, 
129 Misc. 832. 

24 C.J. p 1112 note 8. 

26. Ky.—Jackson v. Jeffries, 3 A.K. 
Marsh. 309. 

27. U.S.—Heath v. Smyther, D.C.S. 
C., 19 F.Supp. 1020. 

Ariz.—In re Nolan’s Estate, 108 P.2d 
391, 56 Ariz. 366. 

Del.—In re Ward’s Estate, 95 A. 350, 
10 Del.Ch. 497. 

N.Y.—In re Densmore’s Estate, 190 
N.Y.S. 368, 116 Misc. 602. 

Tex.—Faulkner v. Reed, Com.App., 
241 S.W. 1002, reversing, Civ.App., 
229 S.W. 945—Michigan Trust Co. 
v. Turney, Civ.App., 36 S.W.2d 787, 
789, citing Corpus Juris. 

24 C.J. p 1112 note 10. 

Ancillary administration not neces¬ 
sary 

(1) Proper jurisdiction to admin¬ 
ister estate of sister having interest 
in proceeds of sale of brother’s prop¬ 
erty in state was that of sister's 
domicile, and there existed no neces¬ 
sity for ancillary administration in 
state of brother’s domicile.—In re 
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Leonard’s Estate, 21 P.2d 795, 143 
Or. 141, followed m 21 P.2d 803, 143 
Or. 163, and 21 P.2d 803, 143 Or. 
164. 

(2) Appointment of widow as an¬ 
cillary administratrix of estate with¬ 
out local creditors or any property 
in state other than phonograph record 
royalties ordered distributed by Itali¬ 
an court decree was held unauthor¬ 
ized.—Caruso v. Caruso, 148 A. 882, 
106 N.J.Eq. 130, reversing In re Ca¬ 
ruso’s Guardianship, 137 A. 154, 101 
N.J.Eq. 215, Caruso v. Caruso, 139 
A. 812, 101 N.J.Eq. 350, 141 A. 16, 
102 N.J.Eq. 393, and 143 A. 771, 103 
N.J.Eq. 487. 

26. Ariz.—In re Nolan’s Estate, 108 
P.2d 391, 56 Ariz. 366. 

D.C.—Duehay v. Acacia Mut. Life Ins. 
Co., 105 F.2d 768, 70 App.DC. 245, 
124 A.L.R. 1268. 

Ill.—Martin v. Central Trust Co. of 
Illinois, 159 N.E 312, 327 Ill. 622. 
Mass.—Gordon v. Shea, 14 N.E.2d 105, 
300 Mass. 95. 

N.J.—In re Unglaub’s Estate, 182 A. 

21. 119 N.J.Eq. 287. 

Wis.—In re Eaton's Will, 202 N.W. 

309, 186 Wis. 124. 

24 C.J. p 1112 note 13. 

29. N.Y.—Spratt v. Syms, 93 N.Y.S. 
728, 104 App.Div. 232. 

24 C.J. p 1112 note 14. 

30. N.J.—Wall v. American Smelt¬ 
ing & Refining Co., 108 A. 235, 91 
N.J.Eq. 131, affirming 107 A. 63, 
90 N.J.Eq. 469. 

Wis.—In re Eaton's Will, 202 N.W. 
309, 186 Wis. 124—In re Harker’s 
Will, 178 N.W. 246, 172 Wis. 99. 

31. N.Y.—In re Clift's Will, 295 N.Y. 
S. 849, 251 App.Div. 772, affirmed 28 
N.E.2d 45, 283 N.Y. 651. 
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Statutory provisions . In a number of jurisdic¬ 
tions the statutes authorize a foreign representative 
to sue, or be sued, as shown infra §§ 1007-1014, or, 
on complying with certain conditions, to act as a 
local representative or to perform certain acts, 52 
and in such jurisdictions, ancillary letters need not 
be taken out, 33 and, if applied for, may properly 
be refused, 34 but any conditions provided for by 
these statutes must be substantially complied with 
before a foreign representative will be recog¬ 
nized. 35 However, a statute permitting a foreign 
representative to sue has been held not to consti¬ 
tute an abandonment of the well established prin¬ 
ciple that local assets are to be preserved for the 
benefit of local creditors, as shown infra § 1000. 

Probate or establishment of a will of personal 
property in the foreign country, or probate there¬ 
of in the state or territory, where it was executed 
or where testator resided at the time of his death 


sometimes authorizes, under statute, the recording 
of the will and the foreign letters, and the issuance 
of ancillary letters. 36 

§ 990. - Situs of Assets 

Property within the jurisdiction where the grant of 
anciltary letters is sought is necessary to authorize the 
issuance of such letters. 

To authorize a grant of ancillary administration 
it must appear that there is property in the jurisdic¬ 
tion where the grant is applied for, 37 which at the 
time of the application is unadministered, 38 and 
also that it is of such a character as may be de¬ 
nominated local assets, or such as has its situs for 
purposes of administration in that jurisdiction. 39 

It is usually held that property brought into the 
jurisdiction after decedent’s death is sufficient 
ground for granting ancillary administration, al- 


32. Del.—Coca-Cola International 

Corporation v. New York Trust Co., 
Ch., 2 A.2d 290. 

Fla.—Meyers v. Ferris, 109 So. 209, 
91 Fla. 958. 

24 C.J. p 1110 note 93. 

Repeal 

Heirship statute is independent and 
complete in itself, and impliedly re¬ 
peals statutes authorizing foreign 
representative of person dying out¬ 
side state to administer property in 
state, as far as inconsistent.—In re 
Robinson Heirship, 22* N.W. 852, 119 
Neb. 285, followed in In re Clark, 
228 N.W. 858, 119 Neb. 306. 

33. Del.—Coca-Cola International 

Corporation v. New York Trust Co., 
Ch., 2 A.2d 290, 

N.J.—In re Killough’s Estate, 182 A. 

34, 119 N.J.Eq. 255- 
Collection of assets see infra § 1000. 
Action fox death and for injuries 
A petition for ancillary letters of 
administration for the dual purpose 
of bringing a death action and of 
bringing an action for injuries from 
which decedent suffered or which 
caused him expense during his life¬ 
time will be granted.—In re Von 
Kauffmann’s Estate, 3 N.Y.S.2d 486, 
167 Misc. 83. 

34. N.Y.—In re Peltier’s Estate, 282 
N.Y.S. 884, 157 Misc. 97. 

35. U.S.—Burrowes v. Goodman, C.C. 
A.N.Y., 50 F.2d 92, 77 A.D.R. 249, 
certiorari denied 52 S.Ct. 30, 284 
U.S. 650, 76 L.Ed. 551. 

24 C.J. p 1110 note 94. 

36. N.Y.—In re Armstrong’s Estate, 
4 N.Y.S.2d 413, 167 Misc. 592—In re 
Curtiss’ Will, 250 N.Y.S. 146, 140 
Misc. 185. 

24 Cjr. p 1112 note 15. 

Probate or record of foreign will 
generally see the C.J.S. title Wills 


§§ 340-350, also 68 CJ. P 918 

npte 56—p 924 note 52. 

Will covering only property at dom¬ 
icile or realty 

(1) Ancillary letters testamentary 
would not issue if will probated at 
decedent’s last domicile was intended 
to cover only property there.—In re 
Gifford’s Will, 18 N.E.2d 663, 279 N. 
Y. 470, reversing 1 N.Y.S.2d 349, 253 
App.Div. 822 and 1 N.Y.S.2d 348, 253 
App.Div. 822. 

(2) Court cannot grant ancillary 

administration over realty.—In re 
Kelly’s Will, 235 N.Y.S. 683, 134 

Misc. 399. 

Jurisdiction 

Surrogate’s court in county of res¬ 
idence of defaulting obligors on bond 
secured by mortgage on realty in 
neighboring county was held to have 
jurisdiction under statute to award 
ancillary letters testamentary to en¬ 
able executors of will probated in 
foreign domiciliary state to institute 
foreclosure proceeding in such neigh¬ 
boring county.—In re DeBaun’s Will, 
293 N.Y.S. 836, 162 Misc. 111. 
“Residence” synonymous with “dom¬ 
icile” 

In statutes governing ancillary let¬ 
ters on foreign probate, and validity 
of testamentary dispositions, “resi¬ 
dence” is used as synonymous with 
“domicile.”—In re Gifford’s Will, 18 
N.E.2d 663, 279 N.Y. 470, reversing 
1 N.Y.S.2d 349, 253 App.Div. 822, and 
1 N.Y.S.2d 348, 253 App.Div. 822. 
Proper procedure 

Foreign executors, seeking dismiss¬ 
al of proceeding to probate nonresi¬ 
dent's will, established in foreign 
country, should first procure ancil¬ 
lary letters.—In re Warburg’s Es¬ 
tate, 223 N.Y.S. 780, 129 Misc. 832. 

37. U.S.—Vogel v. New York Life 
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Ins. Co., C.C.A.Tex., 55 F.2d 205, 
certiorari denied 53 S.Ct. 9, 287 
U.S. 604, 77 L.Ed. 525. 

D.C.—Duehay v. Acacia Mut. Life Ins. 
Co., 105 F.2d 768, 70 App.D.C. 245. 
124 A.L.R. 1268. 

Kan.—Toner v. Conqueror Trust Co., 
293 P, 745, 131 Kan. 651, 72 A.L.R. 
1018. 

Ky.—Goodman v. First Nat. Bank, 291 
S.W. 54, 55, 218 Ky. 229, citing Cor¬ 
pus Juris—Louisville & N. R. Co. 
v. Jones' Adm’r, 286 S.W. 1071, 215 
Ky. 774, 53 A.L.R. 1255. 

Mo.—In re White’s Estate, 295 S. 

W. 504, 221 Mo.App. 984. 

N.J.—In re Unglaub’s Estate, 182 A. 
21, 22, 119 N.J.Eq. 287, quoting 
Corpus Juris. 

N.Y.—Kirkbride v. Van Note, 9 N.E. 
2d 852, 275 N.Y. 244, 112 A.L.R. 
243, reversing 296 N.Y.S. 240, 250 
App.Div. 755. 

Ohio.—In re Walker’s Estate, App., 
36 N.E.2d 800. 

Pa.—In re Lang’s Estate, 152 A. 570, 
301 Pa. 429. 

24 C.J. p 1112 note 16. 

Effect of removal after death 

Existence of property subsequent¬ 
ly removed in state at death of non¬ 
resident testator did not give surro¬ 
gate jurisdiction to grant ancillary 
administration.—In re Rogers’ Will, 
232 N.Y.S. 609, 225 App.Div. 286, af¬ 
firmed 173 N.E. 880, 254 N.Y. 592— 
24 C.J. p 1112 note 16 [bj. 

38. N.J.—In re Unglaub's Estate, 182 
A. 21, 119 N.J.Eq. 287. 

24 C.J. p 1113 note 17. 

39. Kan.—Toner v. Conqueror Trust 
Co., 293 P. ,745, 131 Kan. 651, 72 
A.L.R. 1018. 

24 C.J. p 1113 note 18. 

Where particular assets deemed lo¬ 
cated generally see supra § 20. 
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though he owned no property there at the time of 
his death, 40 but the circumstances or purposes un¬ 
der or for which the property was brought into 
the state are more or less influential, and sometimes 
furnish grounds for refusing to grant administra¬ 
tion on such property, 41 and there is authority for 
the view that the bringing of property into the ju¬ 
risdiction after the death of decedent is never suf¬ 
ficient to warrant ancillary administration. 42 After 
property has vested in a representative in one ju¬ 
risdiction, its removal into another is no ground for 
granting ancillary administration there, 43 and the 
representative may sue in his own name for its re¬ 
covery, as shown infra § 1008; but, where a debtor 
moves into another jurisdiction, the debt becomes 
assets in that jurisdiction. 44 

Ancillary administration may be granted, al¬ 
though decedent left only real property in the ju¬ 
risdiction where the grant is applied for, when by 
the local law the real property of decedents passes 
to their personal representatives, or there are local 
creditors who are entitled to have the land sold 
for payment of their debts; 45 but in the absence 
■of such conditions the existence of real property 
within the jurisdiction is not sufficient. 46 


ADMINISTRATORS § 992 

' § 991. - Dependence on Domiciliary Ap- 

pointment 

Ordinarily jurisdiction to grant ancillary letters is not 
dependent on a prior domiciliary grant. 

While ancillary administration is not generally 
granted until after a representative has been ap¬ 
pointed in the place of decedent’s domicile, 47 ju¬ 
risdiction to grant ancillary letters is in no way de¬ 
pendent on a prior domiciliary grant, 48 nor is it af¬ 
fected by the fact that a domiciliary grant has been 
made and that the foreign representative is by stat¬ 
ute authorized to sue. 49 However, it has been 
held that the court has no jurisdiction to grant 
ancillary letters pending contest of a will in an¬ 
other jurisdiction. 50 

§ 992 . - Persons Entitled to Appoint¬ 

ment 

Ancillary letters should ordinarily be granted to the 
domiciliary representative if he applies therefor, or to 
his nominee, if otherwise eligible. 

Except in so far as there are special provisions 
to the contrary, general statutory provisions relat¬ 
ing to the issuance of letters testamentary or of 
administration control with respect to the issuance 
of ancillary letters. 51 Ancillary letters should or¬ 
dinarily be granted to the domiciliary representative, 
if he applies therefor, 52 or to his nominee, 53 or 
attorney, 54 if otherwise eligible; 55 but, in the ab- 


40. N.C.—Morefield v. Harris, 36 S. 
B2. 125, 126 N.C. 626. 

24 C.J. p 1113 note 19. 

41. N.T.—Hoes v. New York, N. H. 
& H. R. Co., 66 N.E. 119, 173 N.Y. 
435, reversing 77 N.Y.S. 117, 73 
App.Div. 363. 

24 C.J. p 1113 note 20. 

42. Ky.—Payne v. Payne, 39 S.W.2d 
205, 239 Ky. 99. 

24 C.J. P 1113 note 21. 

43. N.Y.—Matter of McCabe, 82 N. 
Y.S. 180, 84 App.Div. 145, affirmed 
69 N.E. 1126, 177 N.Y. 584. 

24 C.J. p 1113 note 22. 

44. Mass.—Pinney v. McGregory, 102 
Mass. 186. 

24 C.J. p 1113 note 24. 

Law of debtor’s domicile applicable 
TJ.S.—Vogel v. New York Life Ins. 
Co., C.C.A.Tex., 55 F.2d 205, cer¬ 
tiorari denied 53 S.Ct. 9, 287 U.S. 
604, 77 L.Ed. 525. 

45. Mass.—Prescott v. Durfee, 131 
Mass. 477. 

24 C.J. p 1113 note 25. 

46. N.Y.—Spratt v. Syms,, 93 N.Y.S. 
728, 104 App.Div. 232. 

47. Mass.—Rackemann v. Taylor, 90 
N.E. 552, 204 Mass. 394. 

24 C.J. p 1114 note 28. 

- 48 . Mass. — McCarron v. New York 


Cent. R. Co., 131 N.E. 478, 239 Mass. 
64. 

24 C.J. p 1114 note 29. 

No domiciliary representative 

Local administration of nonresi¬ 
dent’s estate is “ancillary,” notwith¬ 
standing no domiciliary representa¬ 
tive is appointed.—Payne v. Payne, 
39 S.W.2d 205, 239 Ky. 99. 

49. Ala.—Broughton v. Bradley, 34 
Ala. 694, 73 Am.D. 474. 

24 C.J. p 1114 note 30, p 1133 note 92. 

50. Ariz.—In re Orrantia’s Estate, 
285 P. 266, 36 Ariz. 311. 

51. Cal.—In re Sayers' Estate, 265 P. 
924, 203 Cal. 753. 

General principles applicable 

The principles applicable to issu¬ 
ance of domiciliary letters of admin¬ 
istration are equally applicable to is¬ 
suance of ancillary letters.—In re 
Woodworth's Estate, 1 N.Y.S.2d 455, 
165 Misc. 770, affirmed 6 N.Y.S.2d 
360, 254 App.Div. 852. 

52. N.J.—In re Fischer's Estate, 180 
A. 633, 118 N.J.Eq. 599. 

N.Y.—In re Woodworth's Estate, 1 N. 
Y.S.2d 455, 165 Misc. 770, affirmed 
6 N.Y.S.2d 360, 254 App.Div. 852— 
Howard v. Marlin-Rockwell Cor¬ 
poration, 281 N.Y.S. 666, 156 Misc. 
358. 

Tex.—Hare v. Pendleton* CLv.App., 
214 S.W. 948, reversed on other 
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grounds Pendleton v. Hare, Com. 
App., 231 S.W. 334. 

■24 C.J. p 1114 note 31. 

Duty 

Duty to sue out ancillary adminis¬ 
tration was on executrix, and she 
could not be derelict in duty and 
profit thereby at children’s expense. 
—Burch v. McMillin, Tex.Civ.App., 
15 S.W.2d 86. 

Resident designated in will as ex¬ 
ecutor was held entitled to ancillary 
letters of administration in prefer¬ 
ence to foreign executor.—In re Dun¬ 
can’s Estate, 1 N.Y.S.2d 454, 166 Misc. 
93—In re Kelly’s Will, 235 N.Y.S. 683, 
134 Misc. 399. 

Special facts and law of domicile 
control in determining who is repre¬ 
sentative of estate for purpose of 
selection of ancillary administrator. 
—In re Renard's Estate, 283 N.Y.S. 
44, 157 Misc. 174. 

53. N.Y.—In re Renard’s Estate, su¬ 
pra—In re Klyszewski's Estate, 250 
N.Y.S. 264, 140 Misc. 241. 

24 C.J. p 1114 note 32. 

54. Pa.—In re Viosca, 47 A. 233, 
197 Pa. 280, 51 L.R.A. 876, affirming 
29 Pittsb.Leg.J.,N.S., 299. 

24 C.J. p 1114 note 33. 

55. Ga.—League v. Churchill, 137 S. 
EL 632, 164 Ga. 36, answers to cer- 
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sence of express statutory requirement, the court 
may in its discretion appoint some other person, 56 
and in some states the appointment of the domi¬ 
ciliary representative is precluded by statutes re¬ 
quiring that the person to whom the letters are 
issued shall be a resident of the state. 57 

In cases where no domiciliary letters have been 
granted, the ancillary letters will ordinarily be is¬ 
sued to the person who would be entitled thereto, 
under the local statutes, in case of domestic admin¬ 
istration, 58 but it has been held that the laws of 
decedent’s domiciliary state govern priority among 
eligible candidates, 59 and, if those entitled to pref¬ 
erence do not apply, administration may be granted 
in the discretion of the court. 60 

The domiciliary representative is under no legal 
obligation to take out ancillary letters, 61 but may 
renounce his right to the ancillary appointment, 62 


and the court may appoint some other suitable per¬ 
son on his failure or refusal to act 63 or in case of 
his death. 64 

An executor who resigns in the state of the dom¬ 
iciliary administration, without stating that he re¬ 
signs in that state only, and whose subsequent acts 
show that he intends to have nothing to do with the 
estate, is not entitled to ancillary letters in another 
state. 65 

§ 993 . - Time for Appointment 

In the absence of special statutory provisions, the 
time for taking out ancillary letters of administration has 
been held to be limited by statutes limiting the time for 
taking out original letters. 

Statutes limiting the time for taking out'original 
letters of administration have been held to apply 66 
or not to apply 67 to ancillary administration. How- 


titled questions conformed to 137 
S.E. S00, 36 Ga.App. 681. 

Ky.—Fishel v. Dixon, 278 S.W. 545, 
212 Ky. 2. 

Adverse interest 

The mere fact that an executor or 
administrator has claim against es¬ 
tate or is involved in litigation with 
beneficiaries is not of itself a ground 
of disqualification.—In re Wood¬ 
worth's Estate, 1 N.Y.S. 2d 455, 165 
Misc. 770, affirmed 6 N.Y.S.2d 360, 
254 App.Div. 852. 

56- Ky.—Fishel v. Dixon, 278 S.W. 
545, 212 Ky. 2. 

N.Y.—In re Gifford's Will, 1 N.Y.S. 
2d 348, 253 App.Div. 822, reversed 
on other grounds 18 N.E.2d 663, 
279 N.Y. 470. 

24 C.J. p 1114 note 34. 

Statutes construed 

(1) The purpose of amendment to 
statute designating persons to whom 
ancillary letters of administration 
may be granted was to overcome 
stalemate resulting when domiciliary 
representatives disagreed among 
themselves concerning person who 
should receive ancillary letters by re¬ 
stating in more orderly form direc¬ 
tions for issuance of ancillary letters, 
and the amendment designating per¬ 
sons to whom ancillary letters may 
be granted did not destroy order of 
priority previously existing, or pref¬ 
erence accorded to domiciliary execu¬ 
tor or to person duly nominated by 
him.—In’ re Woodworth's Estate, 1 
N.Y.S.2d 455, 165 Misc. 770, affirmed 
6 N.Y.S.2d 360, 254 App.Div, 852. 

(2) Statutory regulations applying 
to issuance of ancillary letters are 
mandatory as to priority of persons 
entitled to appointment.—In re Ren- 
ard's Estate. 283 N.Y.S. 44, 157 Misc. 
174. 

Interest in estate 

(1) Resident daughter to whom de¬ 


ceased bequeathed all property within 
state was held entitled to letters in 
preference to appointee of nonresi¬ 
dent surviving wife, who had no in¬ 
terest in any part of the estate in 
state of the forum.—In re Sayers' 
Estate, 265 P. 924, 203 Cal. 753. 

(2) Grant of ancillary letters of 
administration on estate of foreigner 
is authorized only on proof that per¬ 
son applying is entitled to entire 
estate.—In re Klyszewski's Estate, 
250 N.Y.S. 264, 140 Misc. 241. 

57- Ga.—League v. Churchill, 137 S. 
E. 632, 164 Ga. 36, answers to cer¬ 
tified questions conformed to 137 
S.E. 800, 36 Ga.App. 681. 

Ky.—Fishel v. Dixon, 278 S.W. 545, 
212 Ky. 2. 

N.J.—Potter v. First Nat. Bank, 151 
A. 546, 107 N.J.Eq. 72. 

24 C.J. p 1115 note 35. 

Foreign, corporation 

(1) Where a foreign corporation, 
by virtue of comity, has the right 
to acquire, hold, convey, or encum¬ 
ber real or personal property situ¬ 
ated in a state other than that of 
its creation, it may, if authorized 
by its charter or governing statutes, 
in the absence of prohibitions or lim¬ 
itations imposed by the laws of the 
domestic state, exercise such rights 
in the capacity of executor or admin¬ 
istrator.—Fidelity Ins., Trust & Safe 
Deposit Co. v. Niven, 10 Del. 416. 

(2) However, although authorized 
to do so by its charter or govern¬ 
ing statutes, a foreign corporation 
cannot exercise such rights in the ca¬ 
pacities named contrary to the ex¬ 
press enactments of the domestic 
state.—Farmers' Loan & Trust Co. v. 
Smith, 51 A- 609, 74 Conn. 625—14a C. 
J. p 1327 note 48. 

(3) Also it may not exercise such 
rights where it is prohibited from 
so doing by the otherwise manifest¬ 

1238 


ed public policy of such state.—Mat¬ 
ter of Avery, 92 N.Y.S. 974, 45 Misc. 
529. 

14a C.J. p 1327 note 49. 

58. N.J.—In re Fischer's Estate, ISO 
A. 633, 118 N.J.Eq. 599. 

R.I.—Grogan v. O’Neill, 136 A. 842, 
48 R.I. 187. 

24 C.J. p 1115 note 36. 

59. Ky.—Fishel v. Dixon, 278 S.W. 
545, 212 Ky. 2. 

60. Md.—Dalrymple v. Gamble, 7 A. 
683, 8 A. 468, 66 Md. 298. 

61. N.C.—Sanders v. Jones, 43 N.C, 
246. 

24 C.J. p 1115 note 38. 

62. Conn.—Lawrence's Appeal, 49 
Conn. 411. 

24 C.J. p 1115 note 39. 

63. Cal.—In re Bergin, 34 P. 867, 
100 Cal. 376. 

24 C.J. p 1115 note 40. 

64. Ky.—Jackson v. Jeffries, 3 A.K. 
Marsh. 309. 

65. Mo.—State v. Ho It camp, 185 S. 
W. 201, 267 Mo. 412, Ann.Cas.l918D 
454. 

66. Tex.—Nelson v. Bridge, 86 S.W, 
7, 98 Tex. 523, criticizing Henry v. 
Roe, 18 S.W. 806, 83 Tex. 446. 

67- Wash.—In re Patrick's Estate, 
79 P.2d 969, 195 Wash. 105. 

24 C.J. p 1115 note 46. 

Subjecting realty to debts 

Under statute providing that no 
realty of a deceased person shall be 
liable for his debts unless letters tes¬ 
tamentary or of administration be 
granted within six years from the 
date of the death of such decedent, 
the language “unless letters testa¬ 
mentary or of administration be 
granted within six years” refers to 
letters granted within state, which 
would authorize the holder to admin¬ 
ister on realty within the state, and 
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ever, each case must be governed by its own facts 
and circumstances, and, where the delay is suffi¬ 
ciently explained, the court may grant such letters 
at any time. 68 

The right to ancillary letters may be renounced 
by delay in making application therefor, 69 and, 
where a person who would be entitled to ancillary 
letters fails to make application therefor until after 
the domiciliary representative has taken posses¬ 
sion of and administered all the assets, he will be 
deemed to have waived his right to such adminis¬ 
tration. 70 

§ 994. ■ — Proceedings for Appointment 

Ancillary administration is a special proceeding ordi¬ 
narily instituted by a petition which should show the 
jurisdiction of the court. 

Ancillary administration is a special proceed¬ 
ing, 71 but is not strictly a proceeding in rem. 72 

Proceedings for the appointment of an ancillary 
administrator are instituted by a petition 73 by a 
person entitled tb appointment, 74 addressed to the 
probate court, 75 which should contain a statement 
of facts sufficient to show the jurisdiction of the 
court in the particular case, 76 and show the names 
and residences of creditors, or persons claiming as 
creditors, who reside within the state. 77 The peti¬ 
tion should be verified, 78 and there must be a no¬ 


tice and hearing. 79 , Only creditors need be cited 
on an application to record a will of personal prop¬ 
erty executed by a nonresident and to issue ancil¬ 
lary letters testamentary thereon, 80 but decedent's 
next of kin may intervene and question the juris¬ 
diction of the court to issue letters. 81 In the case 
of a testator who died while a resident of a for¬ 
eign country, an ancillary appointment is made on 
behalf of the estate and the legatees, and not on 
behalf of the foreign executor, and cannot be con¬ 
ditioned on the foreign executor returning to the 
state money which he took therefrom. 82 

The local court, in an ancillary proceeding, should 
continue such proceeding on being advised of the 
pendency of a foreign will contest, 83 and the is¬ 
suance of ancillary letters has been held barred 
until disposition of an application for original let¬ 
ters within the same jurisdiction. 84 The fact that 
an order erroneously specified that the foreign rep¬ 
resentative was granted letters of administration 
instead of letters testamentary has been held im¬ 
material. 85 

Copies of will and domiciliary letters . If dece¬ 
dent died testate, a copy of the judgment, decree, 
or order admitting the will to probate in the juris¬ 
diction of the domicile should be presented, 86 to¬ 
gether with an exemplified copy of the will. 87 If 
domiciliary letters have been issued, an exempli- 


the power of court did not extend, 
beyond admission of will to pro¬ 
bate, since it did not appear in peti¬ 
tion that there was any subject mat¬ 
ter to which orders for sale of realty 
were appropriate or to which they 
could lawfully attach.—In re Pat¬ 
rick’s Estate, supra. 

68. U.S.—McKee v. Simpson, C.C. 

Tex., 36 F. 248. 

24 C.J. p 1115 note 47. 

63. Ala.—-Keith v. Proctor, 21 So. 
502, 114 Ala. 676. 

N.J.—Wall v. American Smelting & 
Refining Co., 108 A. 235, 91 N.J.Eq. 
131, affirming 107 A. 63, 90 N.J.Eq. 
469. 

70. Conn.—Marcy v. Marcy, 32 Conn. 
308. 

71. N.D.—Dow v. Lillie, 144 N.W. 

1082, 26 N.D. 512, L.R.A.1915D 

754. 

72. N.Y.—In re Rogers’ Will, 232 N. 
Y.S. 609, 225 App.Div. 286, affirmed 
173 N.E. 880, 254 N.Y. 592. 

73. N.Y.—Re Winnington, 1 N.Y.Civ. 
Proc. 267. 

Showing insolvency 

Administratrix of estate in another 
state owed no absolute duty to di¬ 
vulge facts of its insolvency and 
such administration to probate court 
of state on applying thereto for let¬ 
ters of administration on realty in 


state, unless failure to do so amount¬ 
ed to active suppression of facts in 
bad faith or fraud on creditors.— 
Bankers’ Trust Co. v. Patton, 33 P. 
2d 1019, 1 Cal. 2d 172. 

74. N.Y.—Matter of Gennert, 89 N. 
Y.S. 37, 96 App.Div. 8. 

75. N.Y.—Re Winnington, 1 N.Y.Civ. 
Proc. 267. 

76. N.J.—In re TJnglaub’s Estate, 
182 A. 21, 119 N.J.Eq. 287. 

24 C.J. p 1115 note 54. 

Existence of assets within the 
state must be shown.—In re Un- 
glaub's Estate, supra. 

Agreement of counsel cannot con¬ 
fer authority.—In re Lang’s Estate, 
152 A. 570, 301 Pa. 429. 

77. N.Y.—In re Thompson’s Estate, 
1 N.Y.Civ.Proc. 264. 

24 C.J. p 1115 note 55. 

78. N.Y.—Re Winnington, 1 N.Y. 
Civ.Proc. 267. 

79. Ill.—Sanders v. New Staunton 
Coal Co., 213 Ill.App. 493. 

Mere recording of foreign will as not 
investing foreign executor with ad¬ 
ministrative powers see supra § 
988. 

Notice to domiciliary representative 

A creditor or relative, on failure of 
domiciliary representative to apply 
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for ancillary letters, may do so on 
notice to the domiciliary representa¬ 
tive, but notice is not necessary 
where the latter has waived his 
right to administer.—Wall v. Ameri¬ 
can Smelting & Refining Co., 108 A. 
235, 91 N.J.Eq. 131, affirming 107 A. 
63, 90 N.J.Eq. 469. 

80. N.Y.—In re Connell’s Will, 116 

N.E. 986, 221 N.Y. 190, motion 

granted 117 N.E. 1065, 221 N.Y. 
729, and reversing 162 N.Y.S. 1114, 
175 App.Div. 986. 

81. N.Y.—In re Thorold's Estate, 
265 N.Y.S. 39, 147 Misc. 899. 

24 C.J. p 1115 note 58. 

82.. N.Y.—Matter of McCaffrey, 177 
N.Y.S. 414, 188 App.Div. 772. 

83. Ariz.—In re Orrantia’s Estate, 
285 P. 266, 36 Ariz. 311. 

Treated as plea in abatement 
Ariz.—In re Orrantia’s Estate, supra. 

84. N.Y.—In re McCullough's Es¬ 
tate, 221 N.Y.S. 535, 129 Misc. 113. 

85. Tex.—Nelson v. Detroit & Se¬ 
curity Trust Co., 56 S.W.2d 860, 
affirming, Civ.App., 38 S.W.2d 360. 

86. N.Y.—In re Gavin’s Estate, 2 
N.Y.S. 670, 15 N.Y. Civ. Proc. 390, 
1 Conn.Surr. 117. 

24 C.J. p 1115 note 60. 

87. N.Y.—In re Connell’s Will, 116 
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fied copy thereof should be produced. 8 ® The sur- 
rogate's court in issuing ancillary letters testa¬ 
mentary to a foreign executor may rely on a de¬ 
cree of a sister state as presumptively establishing 
residence of decedent there. 89 

Appeal. The domiciliary representative has such 
an interest as entitles him to appeal from a decree 
appointing an ancillary representative in another 
jurisdiction; 90 and other persons interested in the 
estate have the same right. 91 

§ 995. -- Bond 

Ordinarily an ancillary representative is required to 
give a bond in the jurisdiction where such letters are 
taken out. 

An ancillary representative is usually required by 
statute to give a bond in the jurisdiction where his 
letters are taken out, 92 but the failure to file a bond 
renders the letters voidable only and not void. 93 

§ 996. - Operation and Effect of Appoint¬ 

ment 

The appointment of an ancillary representative is not 
subject to collateral attack except for want of jurisdic¬ 
tion, and in general he has the powers of a domestic 
representative. 

An ancillary representative is an officer of the 


jurisdiction where he is appointed, 94 and has the 
same general powers as a domestic executor or ad¬ 
ministrator except in the disposing of decedent's 
real property for the payment of debts and fun¬ 
eral expenses. 95 Where an executor and trustee 
in one state is appointed ancillary executor in an¬ 
other state, such appointment does not give the 
court of the latter state jurisdiction over the ex¬ 
ecutor in his capacity as trustee, but the manage¬ 
ment of the estate in that respect remains with the 
court by which the first appointment was made. 96 
An erroneous statement in an application for let¬ 
ters of ancillary administration, not knowingly or 
willfully made, but based on a misconception as to 
the effect of the laws of the state of the domicile 
of decedent, does not render the ancillary appoint¬ 
ment invalid. 97 The fact that there is nothing to 
warrant an order authorizing an ancillary admin¬ 
istrator, appointed to collect debts, to take charge 
of real property in the state renders such order 
subject to attack on motion, but the invalidity of 
the same has no effect on the grant of the letters. 98 

The appointment is a decree in rem which is 
binding on decedent's next of kin, 99 and is conclu¬ 
sive of the right of the appointee to act as such, 1 


N.E. 986, 221 NY. 190, motion 

granted 117 N.E. 1065, 221 N.Y. 
729, and reversing 162 N.Y.S. 1114, 
175 App.Div. 986. 

24 C.J. p 1115 note 61. 

88. NY.—In re Connell's Will, su¬ 
pra. 

24 C.J. p 1116 note 62. 

89. NY.—In re Cornell's Will, 196 
N.E. 396, 267 N.Y. 456, 101 A.L.R. 
1502 reversing 276 N.Y.S. 14, 242 
App.Div. 562, reversing In re Cor¬ 
nell's Estate, 267 N.Y.S. 649, 149 
Misc. 553, and reargument denied 
198 N.E. 532, 268 N.Y. 637, 101 A.L. 

R. 1510, certiorari denied Alford v. 
Cornell, 56 S.Ct. 500, 297 TJ.S. 708, 
80 L.Ed. 995, rehearing denied 56 

S. Ct. 589, 297 TJ.S. 728, 80 L.Ed. 

1011 . 

Refusal to inquire into domicile 
Surrogate's court, in proceedings 
by foreign executor for ancillary let¬ 
ters testamentary and for revocation 
of ancillary letters of administration, 
could in its discretion refuse, at in¬ 
stance of another foreign adminis¬ 
trator, to conduct inquiry into ques¬ 
tion of decedent's residence for pur¬ 
pose of determining whether the one 
court had jurisdiction to admit will 
to probate, and could remit local 
assets to foreign executor, where 
decedent was concededly not a resi¬ 
dent of New York and state of New 
York made no claim of prior right to 
administration.—In re Cornell's Will, 
supra. 


90. N.H.—Graves v. Tilton, 63 N.H. 
192. 

24 C.J. p 1116 note 63. 

91. Me.—Shaw, Appellant, 16 A. 662, 
81 Me. 207. 

24 C.J. p 1116 note 64. 

92. N.J.—Lewis v. Grognard, 17 N. 
J.Eq. 425. 

24 C.J. p 1116 note 65. 

93. Ala.—Keith v. Proctor, 21 So. 
502, 114 Ala. 676. 

24 C.J. p 1116 note 66. 

94. N.Y.—In re Roeben’s Will, 13 
N.Y.S.2d 53, 171 Misc. 548, affirm¬ 
ed 20 N.Y.S.2d 401, 259 App.Div. 
866, motion denied In re Roeben’s 
Estate, 32 N.E.2d 818, 285 N.Y. 516, 
affirmed In re Roeben’s Will, 35 
N.E.2d 195, 285 N.Y. 807. 

24 C.J. p 1116 note 67. 

Authority confined within state 
where appointed see supra § 988. 

95. N.Y.—Lockwood v. U. S. Steel 
Corp., 103 N.E. 697, 209 N.Y. 375, 
L.R.A.1915C 471, reversing 138 N. 
Y.S. 725, 153 App.Div. 655—In re 
Pratt's Estate, 257 N.Y.S. 226, 143 
Misc. 751. 

Subsequent probate in foreign state 

Under amended statute relating to 
probate of wills, county court had 
jurisdiction to admit to probate the 
will of nonresident who at time of 
death was domiciled in foreign state, 
but who owned real estate and per¬ 
sonal property in • county and had 
creditors residing in that oounty, and 
court had jurisdiction to administer 
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the real and personal estate located 
in county until will was admitted to 
probate in foreign state, but after 
admission of the will to probate in 
foreign state, the proceedings in 
Wisconsin became ancillary and 
Wisconsin probate court had no 
further jurisdiction except to ex¬ 
amine and allow final account of ex¬ 
ecutors and require transfer of per¬ 
sonal property to executors appoint¬ 
ed by foreign court—In re Joyce's 
Estate, Wis., 298 N.W. 579. 
Appointment pending foreign con¬ 
test 

Local court being advised of pen¬ 
dency of foreign will contest, admin¬ 
istrator accepts appointment with 
knowledge that, if proper proof is 
made, acts pursuant to appointment 
would be void.—In re Orrantia's Es¬ 
tate, 285 P. 266, 36 Ariz. 311. 

9& N.D.—Joy v. Elton, 83 N.W. 875, 

9 N.D. 428. 

97. Ohio.—In re Crawford, 21 Ohio 
Cir.Ct. 554, 11 Ohio Cir.Dec. 605. 

98. Mo.—Stevens v. Larwill, 84 S.W. 
113, 110 Mo,App. 140. 

99. N.Y.—In re Connell's Will, 116 

N.E 986, 221 N.Y. 190, motion 

granted 117 N.E. 1065, 221 N.Y. 

' 729, and reversing 162 N.Y.S. 1114, 

175 App.Div. 986. 

24 C.J. p 1116 note 69. 

1. Ky.—Louisville & N. R. Co. v. 
Jones' Adm'r, 286 S.W. 1071, 215 
Ky; 774, 53, A.L.R. 1255. 

24 C.J. p 1116 note 70. 
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and cannot be collaterally attacked, 2 except on the 
ground of lack of jurisdiction, 3 but it has been 
considered that the question of the existence of 
facts making the appointment proper is a matter 
going to the jurisdiction to appoint. 4 

While an ancillary executor is acting as such, a 
petition for original probate and for letters tes¬ 
tamentary cannot be entertained. 5 

§ 997. - Revocation of Letters; Removal 

Ancillary letters of administration may be revoked for 
good cause by the court granting such letters. 

The court having power to grant ancillary let¬ 
ters has also the right to revoke such letters where 
they have been improvidently granted, 6 but such 
ancillary representative cannot be removed directly 
or indirectly by any court of another state. 7 The 
letters may be revoked where they have been pro¬ 
cured through fraud, 8 or where it appears that 
decedent was domiciled in the state granting an¬ 
cillary administration, 9 and, where general ancil¬ 
lary letters have been granted and it appears that 


decedent left a will, they may be revoked and let¬ 
ters with the will annexed issued; 10 but the pro¬ 
bate of a foreign will does not of itself annul the 
ancillary letters previously granted, 11 nor are an¬ 
cillary letters of administration revoked by a sub¬ 
sequent grant of letters testamentary in the state 
of the testator's domicile. 12 An ancillary repre¬ 
sentative may also be removed for misconduct. 13 

The power of the court to revoke ancillary let¬ 
ters is not arbitrary, but is a legal discretion to be 
exercised only on a state of facts warranting it. 14 
A petition for the removal of an ancillary repre¬ 
sentative can be presented only by a person inter¬ 
ested in the estate, 15 and must make a specific al¬ 
legation of facts showing sufficient cause for re¬ 
moval. 16 

It has been held that the revocation of the dom¬ 
iciliary letters does not affect ancillary letters taken 
out in another jurisdiction, 17 even though the dom¬ 
iciliary representative is also the ancillary repre¬ 
sentative, 18 although as to the latter proposition 
there is authority to the contrary. 19 


Delay in raising* question 

The validity of appointment of 
ancillary administrator by probate 
court could not be questioned where 
several cases had been tried without 
raising such question and parties 
had acted on assumption that ap¬ 
pointment was valid, and to invali¬ 
date appointment might seriously 
affect the validity of judgments in 
cases tried.—In re Franz’ Estate, 145 
S.W.2d 400, 346 Mo. 1149. 

2. Mass.—McCarron v. New York 
Cent. R. Co., 131 N.E. 478, 239 
Mass. 64—Emery v. Hildreth, 2 
Gray 228. 

Proceeding held collateral attack 
Attack on the authority of an ad¬ 
ministrator to settle a claim due the 
estate, made when the settlement is 
set up as a defense in action by an¬ 
other administrator of decedent ap¬ 
pointed in another jurisdiction, is a 
collateral attack on the order of the 
court appointing the administrator 
who made the settlement—Rice v. 
Metropolitan Life Ins. Co., 238 S.W. 
772, 152 Ark. 498, 24 A.L.R. 143. 
Proceeding held not collateral attack 
Proceeding by legatee of nonresi¬ 
dent decedent to prevent ancillary 
administrator from interfering with 
property rights in specific property 
is not collateral attack on appoint¬ 
ment.—Fairchild v. Lohman, D.C. 
Mo., 13 F.2d 252. 

3 . N.Y.—In re Connell’s Will, 116 
N.E. 986, 221 N.Y. 190, motion 
granted 117 N.E. 1065, 221 N.Y. 
729, and reversing 162 N.Y.S. 1114, 
175 App.Div. 986. 

24 C.J. p 1116 note 75. 


4. Ky.—Louisville Trust Co. v. 

Louisville & N. R. Co., 43 S.W. 
698, 102 Ky. 480, 19 Ky.L. 1529, 
80 Am.S.R. 358. 

24 C.J. p 1116 note 76. 

5. N.Y.—In re Connell’s Estate, 185 
N.Y.S. 253, 113 Misc. 516. 

6. Pa.—In re Lang’s Estate, 152 A. 
570, 301 Pa. 429. 

24 C.J. p 1116 note 77. 

No power as to domiciliary letters 
Where testator’s will was probated 
at the place of his domicile in a for¬ 
eign state and a copy of the probate 
proceedings was filed in the county 
in New Jersey wherein realty of the 
testator was situate, orphans' court 
of such county was without jurisdic¬ 
tion to discharge executrix to whom 
letters testamentary were granted in 
the foreign state or to appoint a sub¬ 
stituted executor and trustee in her 
place, since it could exercise only an 
ancillary administration.—Buhring 

v. National Standard Co., 12 A.2d 
632, 127 N.J.Eq. 243. 

7- N.Y.—In re Roeben’s Will, 13 N. 
Y.S.2d 53, 171 Misc. 548, affirmed 
20 N.Y.S.2d 401, 259 App.Div. 866, 
motion denied In re Roeben’s Es¬ 
tate, 32 N.E.2d 818, 285 ISf.Y. 516, 
affirmed In re Roeben’s Will, 35 N. 
E.2d 195, 285 N.Y. 807. 

8. N.Y.—Matter of McCaffrey, 177 
N.Y.S. 414, 188 App.Div. 772. 

24 C.J. p 1116 note 78. 

9. N.Y.—In re Escalona’s Estate, 
248 N.Y.S. 719, 139 Misc. 477. 

10. N.Y.—In re Gavin’s Estate, 2 N. 
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T.S. 670, 15 N.Y.Civ.Proc. 390, 1 
Conn.Surr. 117. 

24 C.J. p 1116 note 79. 

11. Ark.—Clark v. Holt, 16 Ark. 257. 

12. Ark.—Clark v. Holt, supra. 

13. Cal.—In re Gainfort's Estate, 
79 P.2d 97, 11 Cal.2d 298. 

N.Y.—In re Roeben’s Will, 13 N.Y.S. 
2d 53, 171 Misc. 548, affirmed 20 
N.Y.S.2d 401, 259 App.Div. 866, mo¬ 
tion denied In re Roeben’s Estate, 
32 N.E.2d 818, 285 N.Y. 516, affirm¬ 
ed In re Roeben’s Will, 35 N.E.2d 
195, 285 N.Y. 807. 

Pa.—In re Middleby, 88 A. 773, 242 
Pa. 39. 

14. Iowa.—In re Miller, 61 N.W. 229, 
92 Iowa 741. 

24 C.J. p 1117 note 83. 

15. N.Y.—In re Connell, 138 N.Y.S. 
389. 

24 C.J. p 1117 note 84. 

16. Mich.—White v. Spaulding, 14 
N.W. 684, 50 Mich. 22. 

17. N.Y.—In re Roeben’s Will, 13 
N.Y.S.2d 53, 171 Misc. 548, affirm¬ 
ed 20 N.Y.S.2d 401, 259 App.Div. 
866, motion denied In re Roeben’s 
Estate, 32 N.E.2d 818, 285 N.Y. 
516, affirmed In re Roeben’s Will, 
35 N.E.2d 195, 285 N.Y. 807. 

24 C.J. p 1117 note 86. 

18. Mich.—American Missionary 
Ass’n v. Hall, 101 N.W. 535, 138 
Mich. 247. 

19. Mo.—State v. Holtcamp, 185 S. 
W. 201, 267 Mo. 412, Ann.Cas.l918D 
454. 

N.Y.—Matter of Gilleran, 3 N.Y.S. 
145, 15 N.Y.Civ.Proc. 406, 50 Hun 
399. 
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§ 998. Relation between Ancillary and Domi¬ 
ciliary Representatives 

There is no privity between administrators of the 
same estate appointed in different jurisdictions, but the 
contrary is held as to executors in different states where 
they derive their authority from the will rather than from 
the law. 

There is no privity between administrators of 
the same estate appointed in different jurisdic¬ 
tions, 20 or between an executor in one jurisdiction 
and an ancillary administrator in another. 21 Al¬ 
so, in states where an executor derives his au¬ 
thority from the law rather than the will, there 
is no privity between executors appointed in dif¬ 
ferent states, 22 although in other jurisdictions such 
executors have been held to be in privity as re¬ 
gards creditors of the testator, bearing to them 
the same responsibilities as though there were 
only one executor; 23 and an administrator with 
the will annexed is, it is said, in legal contempla¬ 
tion, the executor of the will, so that there is the 
same privity between the executor of a will and 
an administrator with the will annexed in another 
jurisdiction as exists between executors of the 
same will in different jurisdictions. 24 

Expenses of administration . Several administra¬ 
tions granted in different jurisdictions on the same 
estate are each several and distinct, and have no 
common liability for expense incurred by each. 25 
However, in order to preserve property for the 
benefit of the estate, the domiciliary representative 


r&ay pay off liens against the property outside the. 
state and may pay the expenses of an ancillary ad¬ 
ministration for the purpose of obtaining posses¬ 
sion of the property. 26 

Judgment against one administrator as not bind¬ 
ing another representative of the same estate ap¬ 
pointed in another jurisdiction is considered in the 
C.J.S. title Judgments § 891, also 24 C.J. p 1117 
note 91-p 1118 note 94, p 1118 note 98; 34 C.J. p 
1039 notes 36-40, p 1155 note 14-p 1156 note 18. 

§ 999. Title to Assets 

a. Ancillary representative 

b. Domiciliary representative 

a. Ancillary Representative 

Immediately upon his appointment and qualification, 
an ancillary representative becomes vested with title to 
all the assets belonging to his decedent within the juris¬ 
diction of his appointment. 

Immediately upon his appointment and qualifi¬ 
cation, an ancillary representative becomes vested 
with title to all the assets belonging to his decedent 
within the jurisdiction of his appointment, 27 and 
as to such assets his title is exclusive 28 and super¬ 
sedes that of the domiciliary representative, 29 not¬ 
withstanding the evidence of his title may be in 
the hands of the domiciliary representative. 30 
However, the title of an ancillary representative 
extends only to the property which is within the 
jurisdiction of his appointment, 31 and which is 


20. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 245, 124 A.L.R. 1268. 

Md.—Baker v. Cooper, 170 A. 556, 
166 Md. 1. 

Mich.—Green v. Martin’s Estate, 239 
H.W, 870, 871, 256 Mich. 529. citing 

Corpus Juris. 

Miss.—Voyles v. Robinson, 118 So. 
420, 421, 151 Miss. 585, quoting 

Corpus Juris. 

Mont.—State ex rel. Finley v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty, 43 P.2d 682, 99 Mont. 200. 

N.H.—Keenan v. Tonry, 16 A-2d 705, 
132 A.L.R. 1362. 

Tex.—Hare v. Pendleton, Civ.App., 
214 S.W. 948, reversed on other 
grounds Pendleton v. Hare, Com. 
App., 231 S.W. 334. 

24 C.J. p 1117 note 89. 

Ancillary and domiciliary appoint¬ 
ments distinguished see supra § 
989 sl 

21 . Miss.—Voyles v. Robinson, 118 
So. 420, 151 Miss. 585. 

24 C.J. p 1117 note 90. 

22. Mo.—First Nat. Bank v. Bless¬ 
ing. 98 S.W.2d 149, 231 Mo.App. j 

288. j 


23. U.S.—Goodall v. Tucker, La., 
13 How. 469, 14 L Ed. 227. 

24 C.J. p 1118 note 96. 

24. Ga.—Latine v. Clements, 3 Ga. 
426. 

Va.—Garland v. Garland, 4 S.E. 334, 
84 Va. 181. 

25. Ind.—Bishop v. Ross, 103 N.E. 
505, 56 Ind.App. 610. 

26. Or.—In re Stewart's Estate, 28 
P.2d 642, 145 Or. 460, 91 A.L.R. 818. 

27. Ariz.—In re Nolan's Estate, 108 
P.2d 391, 56 Ariz. 366. 

Ky.—Goodman v. First Nat. Bank, 
291 S.W. 54, 218 Ky. 229. 

Mass.—Lawton v. National Surety 
Co., 143 N.E. 333, 248 Mass. 440. 
Mo.—Conqueror Trust Co. v. Craig, 
218 S.W. 972, 204 Mo.App. 650. 
Wyo.—In re Smith’s Estate, 97 P.2d 
677, 55 Wyo. 181. 

24 C.J. p 1118 note 99. 

28. Mass.—Lawton v. National Sur¬ 
ety Co., 143 N:E. 333, 248 Mass. 
440. 

24 C.J. p 1118 note 1. 

Extends to assets in any county 
Under Burns’ Ann.St.1914, § 2743, 
letters of administration on the es¬ 
tate of a nonresident having been 
granted in a county of the state and 
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assets found there, the right of ad¬ 
ministration extends to all the estate 
in every county of the state to the 
exclusion of other administrators.— 
Hensley v. Rich, 132 N.E. 632, 191 
Ind. 294, 18 A.L.R. 1118. 

28. Ariz.—In re Nolan’s Estate, 108 
P.2d 391, 56 Ariz. 366. 

Mo.—State v. Holtcamp, 185 S.W. 
201, 267 Mo. 412, Ann.Cas.l918D 
454. 

Wyo.—In re Smith’s Estate, 97 P.2d 
677, 684, 55 Wyo. 181, citing Cor¬ 
pus Juris. 

30. Ind.—Hensley v. Rich, 132 N.E. 
632, 181 Ind. 294, 18 A.L.R. 1118. 

24 C.J. p 1118 note 2. 

31. Ky.—Goodman v. First Nat. 
Bank, 291 S.W. 54, 218 Ky. 229. 

N.Y*—In re Van Bokkelen’s Estate, 
282 N.Y.S. 13, 156 Misc. 439, modi¬ 
fied on other grounds In re Van 
Bokkelen, 287 N.Y.S. 325, 247 App. 
Div. 721. 

24 C.J. p 1118 note 3. 

Taking possession of intangible prop, 
erty 

Act of local representative of non¬ 
resident’s estate in taking posses¬ 
sion of intangible property did not 
operate to convert property into part 
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properly assets for the purpose of administration 
in that jurisdiction, 32 and he has no authority what¬ 
ever over assets situated elsewhere. 33 

b. Domiciliary Representative 

Ordinarily the title of a domiciliary representative ex¬ 
tends to all of decedent's personal property wherever sit¬ 
uated. 

The general rule is that the title of a domiciliary 
representative extends to all of decedents personal 
estate wherever situated, 34 although it has been 
held that the title of the domiciliary representative 
is limited to assets within the jurisdiction, 35 and 
does not attach to property in a foreign jurisdic¬ 
tion as long as it remains subject to the jurisdic¬ 
tion of the courts thereof. 36 The title of the dom¬ 
iciliary representative is not, however, commensur¬ 
ate with that of the owner while living. 37 It will 
not authorize the representative to sue outside the 
jurisdiction of his appointment, as shown infra § 
1008, or to interfere where there are local credi¬ 
tors 38 or a local administration; 39 but when there 


§ 999 

is no local administration it is a title which other 
jurisdictions will recognize through comity, 40 
which debtors of the estate in other jurisdictions 
may recognize and will be protected in recogniz¬ 
ing, as shown infra § 1000, and which will give 
validity to many acts of administration in other 
jurisdictions which can be performed without re¬ 
course to the courts. 41 

Property of the estate coming from a foreign ju¬ 
risdiction into that of the domicile immediately 
vests in the domiciliary representative, 42 provided 
administration has not previously been taken out 
in such foreign jurisdiction, 43 and when title to 
property has once vested in the domiciliary repre¬ 
sentative it is not divested by the property being 
sent into another jurisdiction. 44 

When an ancillary representative is appointed, 
his title, as to assets within the jurisdiction of his 
appointment, supersedes that of*the domiciliary rep¬ 
resentative, as shown supra subdivision a of this 
section. 
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of the local estate.—In re Layton's 
Estate, 19 P.2d 793, 217 Cal. 451, 91 
A.L.R. 480. 

32. N.H.—Crosby v. Charleston, 95 
A. 1043, 78 N.H. 39. 

24 C.J. p 1118 note 4. 

33. N.Y.—In re Van Bokkelen’s Es¬ 
tate, 282 N.Y.S. 13, 156 Misc. 439, 
modified on other grounds In re 
Van Bokkelen, 287 N.Y.S. 325, 247 
App.Div. 721. 

24 C.J. p 1118 note 5. 

Before issuance of domiciliary letters 
Foreign ancillary administrator 
cannot collect assets in state of resi¬ 
dent decedent’s domicile as against 
domiciliary administrator subse¬ 
quently appointed.—Goodman v. 
First Nat. Bank, 291 S.W, 54, 218 Ky. 
229. 

34. Ariz.—In re Nolan’s Estate, 108 
P.2d 391, 56 Ariz. 366. 

Del.—New York Trust Co. v. Riley, 
16 A.2d 772, reversing Coca-Cola 
International Corporation v. New 
York Trust Co., Ch., 8 A.2d 511, 
and certiorari granted Riley v. 
New York Trust Co., 61 S.Ct. 1105, 
313 U.S. 555, 85 L.Ed. 1517, motion 
granted 62 S.Ct. 357, 314 U.S. 584, 
affirmed 62 S.Ct. 608, rehearing de¬ 
nied 62 S.Ct. 903—Bowles v. R. G. 
Dun-Bradstreet Corporation, Ch., 
12 A. 2d 392—Coca-Cola Interna¬ 
tional Corporation v. New York 
Trust Co., Ch., 2 A.2d 290. 

N.J.—Potter v. First Nat. Bank, 151 
A. 546, 107 N.J.Eq. 72. 

S.C.—Wolfe v. Bank of Anderson, 
116 S.E. 451, 123 S.C. 208. 

Wash.—Valentine v. Duke, 222 P. 


494, 495, 128 Wash. 128, quoting 
Corpus Juris. 

24 C.J. p 1118 note 6. 

Foreign assets generally see supra 
§ 116. 

Realty 

A personal representative has no 
interest in realty located in another 
state, or in rents and profits there¬ 
from.—Beardsley v. Hall, 197 N.E. 
35, 291 Mass. 411, 99 A.L.R. 1129. 

35. U.S.—Brooks v. Yarbrough, C. 

C.A_Okl., 37 F.2d 527. 

Fla.—Meyers v. Ferris, 109 So. 209, 
91 Fla. 958. 

Miss.—Richardson v. Neblett, 84 So. 

695, 122 Miss. 723, 10 A.L.R. 272. 
Mo.—Hartnett v. Langan, 222 S.W. 

403, 282 Mo. 471. 

24 C.J. p 1119 note 7. 

36* Tex.—Saner-Ragley Lumber Co. 
v. Spivey, Com.App., 238 S.W. 912, 
reversing, Civ.App., 230 S.W. 878. 

No added powers 

Where the foreign domiciliary ad¬ 
ministrator of a nonresident takes 
out ancillary letters, he has no added 
powers because of his domiciliary 
appointment, and, under the statute 
simply has possession of the prop¬ 
erty, and is vested with no title.— 
Saner-Ragley Lumber Co. v. Spivey, 
supra. 

37. S.C.—Cure ton v. Mills, 13 S.C. 
409, 36 Am.R. 700. 

* 38. S.C.—Wolfe v. Bank of Ander¬ 
son, 116 S.E. 451, 123 S.C. 208. 

39. Del.—Bowles v. R. G. Dun-Brad- 
street Corporation, Ch., 12 A.2d 
392 —Coca Cola International Cor- 
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poration v. New York Trust Co., 
Ch., 2 A.2d 290. 

Mass.—Lawton v. National Surety 
Co., 143 N.E. 333, 248 Mass. 440. 

24 C.J. p 1119 note 10. 

Plenary jurisdiction 

Every state has plenary jurisdic¬ 
tion of property within its borders 
and this includes the administration 
of the property of a deceased person. 
—In re Smith’s Estate, 97 P.2d 677, 
55 Wyo. 181. 

40. Cal.—Fishback v. J. C. Forkner 
Fig Gardens, 23 P.2d 293, 218 Cal. 
401. 

Fla.—Meyers v. Ferris, 109 So. 209, 
91 Fla. 958. 

N.Y.—In re Clark’s Estate, 30 N.Y.S. 

2d 751, 177 Misc. 397. 

Tenn.—State v. Fulton, Ch.A„ 49 S. 
W. 297. 

41- Wash.—Valentine v. Duke, 222 
P. 4*94, 495, 128 Wash. 128, quot¬ 
ing Corpus Juris. 

24 C.J. p 1119 note 13. 

42. N.Y.—In re Van Bokkelen’s Es¬ 
tate, 7 N.Y.S.2d 48, 169 Misc. 224, 
affirmed 12 N.Y.S.2d 782, 257 ^.pp. 
Div. 814, appeal denied In re Van 
Bokkelen, 13 N.Y.S.2d 283, 257 App. 
Div. 947, affirmed In re Van Bok¬ 
kelen’s Estate, 26 N.E.2d 814, 282 
N.Y. 687. 

24 C.J. p 1119 note 14. 

43. Ill.—Wells v. Miller, 45 ill. 
382. 

44 . XJ.S.—Crescent City Ice Co. v. 
Stafford, C.C.La., 6 F.Cas.No.3,387, 
3 Woods 94. 

Mo.—HSU v. Barton, 188 S.W. 1105, 
194 Mo.App. 325. 
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§ 1000 

§ 1000. Collection of Assets 

a. Ancillary representative 

b. Domiciliary representative 

a. Ancillary Representative 

An ancillary representative has the duty and a su¬ 
perior right to collect all the assets of decedent within 
the jurisdiction of his appointment. 

It is the duty of an ancillary representative to 
collect all the assets of the estate within the ju¬ 
risdiction of his appointment, 45 and his right to do 
so is superior t b that of a foreign domiciliary rep¬ 
resentative, 46 even though the foreign representa¬ 
tive is authorized by statute to sue in the jurisdic¬ 
tion, 47 for, even where such statutes exist, it re¬ 
mains the universal policy to preserve local assets 
for the satisfaction in the first instance of local 
claims 48 A voluntary payment to the domiciliary 
representative will not bar a suit brought by the 


ancillary representative to recover the same debt, 49 
unless such payment was made prior to the ap¬ 
pointment of the ancillary representative, see infra 
subdivision b of this section. 

The ancillary representative can collect only 
what are properly assets of his jurisdiction, 50 and 
statutes permitting a foreign representative to sue 
do not authorize him to sue for assets situated 
elsewhere, 51 nor will a voluntary payment to him 
by a debtor of another jurisdiction discharge the 
debt, 52 except when there are no creditors of de¬ 
cedent within such state and no persons therein 
entitled as distributees or legatees of decedent’s 
estate. 53 However, it has also been held that a 
voluntary payment to an ancillary representative 
before the appointment of a domiciliary repre¬ 
sentative would discharge the obligation of the 
debtor. 54 


45. Ark.—Lineback v. Howerton, 26 
S.W.2d 74, 181 Ark. 433. 

Ind.—Hensley v. Rich, 132 N.E. 632, 
191 Ind. 294, 18 A.L.R. 1118. 

24 C.J. p 1119 note 19. 

Bight to hid at foreclosure 

Whether ancillary administrator 
had authority to bid at foreclosure 
of mortgage on Massachusetts real 
estate, and whether he was chargea¬ 
ble for maladministration because of 
arranging for purchase of the mort¬ 
gaged property at foreclosure sale 
for benefit of the estate, could be an¬ 
swered only by determining the law 
of the situs of the assets, especially 
where courts of the situs already 
have before them a proceeding in 
which the issues may be raised and 
adjudicated.—Keenan v. Tonry, N.H., 
16 A.2d 705, 132 A.LR. 1362. 

Local procedure governs 

Even where movable property pass¬ 
es according to law of foreign domi¬ 
cile of owner, all procedure of taking 
it into legal possession within state 
for purpose of surrendering it for 
transmission abroad, after satisfying 
local claims, is procedure of local 
tribunal.—In re Hansen’s Estate, 281 
N.Y.S. 617, 155 Misc. 712. 

46. TJ.S.—Holyfleld v. Guaranty Title 
& Trust Co., D.C.Tex., 22 F.Supp. 
896. 

Ind.—Hensley v. Rich, 132 N.E. 632, 
191 Ind. 294, 18 AL.R. 1118. 
Iowa.-*—Andrew v. Citizens* State 
Bank of Eagle Grove, 216 N.W. 12, 
20 5 Iowa 237. 

Neb.—Boehmer v. Heinen, 293 N.W. 
237, 239, 138 Neb. 376, ,citing Cor¬ 
pus Juris. 

N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

Tenn.—Farmers Bank of Woodland 
Mills v. Vinson & Williams, 9 Tenn. 
App. 51. 

Wyo.—In re Smith’s Estate, 97 P.2d 


677, 684, 55 Wyo. 181, citing Cor¬ 
pus Juris. 

24 C.J. p 1119 note 20. 

Limitation of amount 

The court of chancery properly de¬ 
clined to compel debtor of an estate 
of a nonresident to pay the local 
administrator its debt, pending final 
judgment on the claim of the only 
alleged local creditor, inasmuch as 
the administrator was entitled to re¬ 
ceive only sufficient payment of the 
debt to pay local creditors and his 
own compensation, the administrator 
being entitled, in the event of allow¬ 
ance of such claim, to receive from 
such debtor enough to satisfy the 
claim and pay his compensation and 
counsel fees and, in event of dis¬ 
missal, to receive reasonable compen¬ 
sation plus expenses and counsel 
fees.—In re Heinze's Estate, 117 A. 
628, 93 N.J.Eq. 672, affirming 115 A. 
534, 93 N.J.Eq. 321, 94 N.J.Eq. 505. 

J 47. Ind.—Hensley v. Rich, 132 N.E. 

632, 191 Ind. 294, 18 A.L.R. 1118. 
24 C.J. p 1119 note 21. 

48. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 245, 124 A.L.R. 1268. 

Ind.—Hensley v. Rich, 132 N.E. 632, 
191 Ind. 294, 18 AL.R. 1118. 

Fa.—In re Staznbach’s Estate, 10 Pa. 

Dist. & Co. 539. 

24 C.J. p 1119 note 22. 

49. Mich.—Reynolds v. McMullen, 22 
N.W. 41, 55 Mich. 568, 54 Am.R. 
386. 

24 C.J. p 1119 note 23. 

Compromise settlement of claim of 
estate against heir between foreign 
administrator and heir after latter 
had notice that probate court of de¬ 
cadent’s residence had instructed lo-' 
cal administrator to collect debt held 
not binding in local court.—In re 
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Sheley’s Estate, 298 P. 942, 35 N.M. 
358. 

50. U-S.—Holyfleld v. Guaranty Title 
& Trust Co., D.C.Tex., 22 F.Supp. 
896. 

N.Y.—In re Van Bokkelen’s Estate, 7 
N.Y.S.2d 48, 169 Misc. 224, affirmed 

12 N.Y.S.2d 782, 257 App.Div. 814, 
appeal denied In re Van Bokkelen, 

13 N.Y.S.2d 283, 257 App.Div. 947, 
affirmed In re Van Bokkelen’s Es¬ 
tate, 26 N.E.2d 814, 282 N.Y. 687 
—In re Ryan’s Will, 241 N.Y.S. 
82, 136 Misc. 261. 

S.C.—Wolfe v. Bank of Anderson, 116 
S.E. 451, 123 S.C. 208. 

Tenn.—Hyder v. Hyder, 66 S.W.2d 
235, 16 Tenn.App. 64. 

24 C.J. p 1120 note 25. 

Funds arising from local realty 
An ancillary representative has 
been held entitled to retain money 
voluntarily paid to him in another 
jurisdiction where it represented the 
rents from realty located within the 
jurisdiction of his appointment.— 
Beardsley v. Hall, 197 N.E. 35, 291 
Mass. 411, 99 A.L.R. 1129. 

51. Kan.—Moore v. Jordan, 13 P. 337, 
36 Kan. 271, 59 Am.R. 550. 

52. S.C.—Wolfe v. Bank of Ander¬ 
son, 116 S.E. 451, 123 S.C. 208. 

24 C.J. p 1120 note 27. 

53. S.C.—Wo*lfe v. Bank of Anderson, 
supra. 

54. U.S.—Wilkins v. Ellett, Tenn., 2 
S.Ct. 641, 108 U.S. 256, 27 L.Ed. 
718—Wilkins v. Ellett, Tenn., 9 
Wall. 740, 19 L.Ed. 586. 

N.Y.—Carr v. Prudential Life Ins. 

Co. of America, 27 N.Y.S.2d 349. 
Good faith 

The finality of voluntary payment 
of insurance proceeds by insurer to 
ancillary administrator as a dis¬ 
charge, depended on <‘good faith,” 
which-under the circumstances could 



34 C.J.S, 


EXECUTORS AND ADMINISTRATORS * 


§ 1000 


Property subject to attachment. It has been 
held that an ancillary administrator can, under a 
writ of foreign attachment founded on a simple 
contract debt, attach property within the state of 
a nonresident debtor to decedent. 55 

b. Domiciliary Representative 

A domiciliary representative may take possession of 
property of the estate and collect a debt due if volun¬ 
tarily paid before the issuance of ancillary letters in the 
jurisdiction where the property or debt has its situs. 

Letters of administration extend only to the as¬ 
sets in the jurisdiction where the letters are grant¬ 
ed, 56 and do not confer as a matter of right any 
authority to collect assets in another; 57 but since 


a foreign domiciliary representative has a title to 
assets wherever situated which may be recognized 
in the absence of local creditors or a local adminis¬ 
tration, see supra § 999 b, he may under such cir¬ 
cumstances take possession of property of the es¬ 
tate if he can do so peaceably and without suit, 58 
and his possession will be recognized as rightful 
and protected as fully as though he had taken out 
local letters of administration. 59 He may also col¬ 
lect a debt due to the estate if voluntarily paid 60 
before the issuance of ancillary letters in the ju¬ 
risdiction where the debt has its situs, 61 provid¬ 
ed there are no debts due local creditors, 62 and 
such payment is usually held to be a valid dis¬ 
charge of the debt 63 and a protection against an 


only mean payment in absence of a 
knowledge of conflicting claims.— 
Carr v. Prudential Life Ins. Co. of 
America, supra. 

55. Del.—Schemel v. De Paris, 96 A. 
30, 28 Del. 565. 

56. Ark.—Kyle v. Ribelin, 65 S.W. 
2d 46, 48, 188 Ark. 264, citing Cor¬ 
pus Juris—Miller v. Oil City Iron 
Works, 45 S.W.2d 36, 39, 184 Ark. 
900, citing Corpus Juris. 

Cal.—Winbigler v. Shat tuck, 195 P. 

707, 50 Cal.App. 562. 

Mo.—Hartnett v. Langan, 222 S.W. 
403, 282 Mo. 471. 

N.H.—Keenan v. Tonry, 16. A.2d 705, 
132 A.L.R. 1362. 

24 C.J. p 1120 note 29. 

Foreign assets generally see supra § 
175. 

Claim against another estate 

Under some statutes relative to the 
presentation of claims against de¬ 
cedents’ estates, a foreign executor 
has no authority to present a claim 
against an estate being administered 
in another state in favor of the es¬ 
tate of which he is executor, and 
payment of a claim against a dece¬ 
dent's estate to the claimant’s for¬ 
eign executor is not an acquittance 
protecting the estate from which 
payment is made against the claims 
of possible creditors within the state 
of the claimant's estate.—Winbigler 
v. Shattuck, 195 P. 707, 50 Cal.App. 
562. 

No duty 

It is not the duty of a foreign ad¬ 
ministrator to collect assets beyond 
his jurisdiction, and it not being his 
duty he is not liable for a failure 
in such collections.—Farmers Bank 
of Woodland Mills v. Vinson & Wil¬ 
liams, 9 Tenn.App. 51. 

57. U.S.—Holyfield v. Guaranty Title 
& Trust Co., D.C.Tex., 22 F.Supp. 
896. 

Cal.—Winbigler v. Shattuck, 195 P. 

707, 50 CaLApp. 562. 

Kan.—Toner v. Conqueror, Trust Co., 


293 P. 745, 131 Kan. 651, 72 A.L.R. 
1018. 

Ky.—Davis v. Whitt, 277 S.W. 311, 
211 Ky. 142. 

La.—Hargrave v. Turner Lumber Co., 
193 So. 648, 194 La. 285. 

Mich.—Jones v. Turner, 228 N.W. 

796, 249 Mich. 403. 

Mo.—Hartnett v. Langan, 222 S.W. 
403, 282 Mo. 471. 

N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

N.J.—In re Killough's Estate, 182 A. 

34, 119 N.J.Eq. 255. 

Pa.—In re Gates’ Estate, 31 Berks 
Co.L. J. 316. 

Tenn.—Farmers Bank of Woodland 
Mills v. Vinson & Williams, 9 
Tenn.App. 51. 

24 C.J. p 1120 note 30. 

No state need allow property of a 
decedent to be taken from within its 
borders until debts due local credi¬ 
tors have been satisfied.—Duehay 
v. Acacia Mut. Life Ins. Co., 105 F. 
2d 768, 70 App.D.C. 245, 124 A.L.R. 
1268. 

58. Cal.—Winbigler v. Shattuck, 195 
P. 707, 50 CaLApp. 562—Reed v. 
Hollister, 186 P. 819, 44 CaLApp. 
533. 

N.J.—In re Killough’s Estate, 182 A. 

34, 119 N.J.Eq. 255. 

24 C.J. p 1120 note 32. 

59. N.J.—In re Killough’s Estate, 
supra. 

24 C.J. p 1120 note 33. 

60. U.S.—Vogel v. New York Life 
Ins. Co., C.C.A.Tex., 55 F.2d 205, 
certiorari denied 53 S.Ct. 9, 287 
U.S. 604, 77 L.Ed. 525. 

Cal.—Winbigler v. Shattuck, 195 P. 

707, 50 CaLApp. 562. 

Del.—Bowles v. R. G. Dun-Bradstreet 
Corporation, Ch., 12 A.2d 392. 

Ky.—Goodman v. First Nat. Bank, 
291 S.W. 54, 218 Ky. 229. 

S.C.—Wolfe ,v. Bank of Anderson, 
116 S.E. 451, 123 S.C. 208. 

24 C.J. p 112Q note 34. 

61. N.Y,.—Byline v. Buckelew, 181 
N.Y.S. 104, 191 App.Div. 59, re¬ 
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versed on other grounds 128 N.E. 
216, 229 N.Y. 363. 

N.C.—Hines v. Foundation Co. of 
New York, 145 S.E. 612, 196 N.C. 
322. 

24 C.J. p 1120 note 35. 

Situs of assets see supra § 20. 

62. S.C.—Wolfe v. Bank of Ander¬ 
son, 116 S.E. 451, 123 S.C. 208. 

Statute declaratory of common law 
Burns St.Annot.1914 § 2746 is de¬ 
claratory of the common-law rule 
that the assets of a nonresident de¬ 
cedent cannot be removed from the 
state until claims of citizens are 
paid or provided for.—Hensley v. 
Rich, 132 N.E. 632, 191 Ind. 294, 18 
A.L.R. 1118. 

63. Del.—Bowles v. R. G. Dun-Brad¬ 
street Corporation, Ch., 12 A. 2d 
392. 

Ky.—Goodman v. First Nat. Bank, 
291 S.W. 54, 218 Ky. 229. 

N.Y.—Helme v. Buckelew, 181 N.Y.S. 
104, 191 App.Div. 59, reversed on 
other grounds 128 N.E. 216, 229 N. 
Y. 363. 

N.C.—Hines v. Foundation Co. of 
New York, 145 S.E. 612, 196 N.C. 
322. 

Wash.—Valentine v. Duke, 222 P. 

494, 128 Wash. 128. 

24 C.J. p 1121 note 36. 

Zn Mississippi 

(1) The payment to a foreign ad¬ 
ministrator of a debt due a decedent, 
the situs of which is in Mississippi, 
affords no protection to the debtor 
when sued therefor by the decedent’s 
heirs.—Richardson v. Neblett, 84 So. 
695, 122 Miss. 723, 10 A.L.R. 272. 

(2) Although a debt due decedent 
may not be subject to the statute of 
descent and distribution of Missis¬ 
sippi, the payment thereof to a for¬ 
eign administrator is no defense to 
debtor in a suit therefor by dece¬ 
dent’s heirs, unless a certified copy 
of such administrator’s appointment 
and qualification has been filed with 
the clerk of chancery, court designate 
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action to collect the same debt by a local repre¬ 
sentative subsequently appointed, 64 although there 
is also authority for the contrary view. 65 

Where representatives are appointed in different 
jurisdictions, it has been held that only the rep¬ 
resentative in possession of a negotiable instru¬ 
ment belonging to his decedent is entitled to pay¬ 
ment thereof. 66 

Since debts due from the United States have no 
situs at the seat of government, they may be re¬ 
ceived by a domiciliary representative at any place 
where the government may choose to pay them. 67 

Where local suit on foreign debt possible . If a 
foreign debtor comes into the jurisdiction of the 
domiciliary representative, or owns property there¬ 
in, the domiciliary representative may sue him there, 
notwithstanding the liability which may attach in 
consequence of an ancillary administration in the 
jurisdiction of the debtor’s residence. 68 Not only 
has an executor or administrator the power in such 
cases to collect debts due from foreign debtors, but 
it is also held to be his duty to the extent of his 
conscious ability to do so, and the court of the 
domicile may compel him to account for willful 
neglect to perform that duty; 69 and he will be al¬ 


lowed the expenses of a bona fide but unsuccessful 
attempt to make the collection. 70 

As between tzvo foreign representatives , each 
claiming to be the domiciliary representative of de¬ 
ceased and entitled to property situated in the state 
of the forum, the court has power to determine 
where deceased was domiciled in order that the 
local effects may be sent to the seat of the dom¬ 
iciliary administration. 71 

§ 1001. Disposition of Property 

a. In general 

b. Choses in action generally 

c. Bills and notes 

d. Corporate stock 

e. Real property 

a. In General 

Ordinarily a foreign representative who has taken 
possession of property of the estate may sell it. 

Where a foreign domiciliary representative has 
taken possession of property of the estate, there 
being no local representative, he may sell it. 72 In 
such -case the purchaser will acquire a title which 
through comity will be respected, 73 and he cannot 
be compelled to pay to an ancillary representative 


ed by statute.—Richardson v. Neb- 
lett, supra. 

24 C.J. p 1121 note 35 [c]. 

64. Ky.—Goodman v. First Nat. 
Bank, 291 S.W. 54, 21S Ky. 229. 

N.Y.—Helme v. Buckelew, 181 N.Y. 
S. 104, 191 App.Div. 59, reversed 
on other grounds 128 N.E. 216, 229 
N.Y. 363. 

N.C.—Hines v. Foundation Co. of 
New York, 145 S.E. 612, 196 N.C. 
322. 

S.C.—Wolfe v. Bank of Anderson, 116 
S.E. 451, 123 S.C. 208. 

24 C.J. p 1121 note 37. 

65. Vt.—Joy's Ex’r v. Swanton Sav. 
Bank & Trust Co., 10 A.2d 216, 111 
Vt. 106. 

24 C.J. p 1121 note 38. 

Debtor not required to pay 

The word “may” in statute provid¬ 
ing that nonresident's bank deposit 
“may” be paid after depositor’s death 
to administrator or executor appoint¬ 
ed in state or country of depositor's 
residence, if no local administrator 
or executor has been appointed, is 
used in permissive sense only, so that 
bank need pay such deposit only 
when deemed advisable in its discre¬ 
tion, even if it is fully protected on 
payment thereof by statute prohibit¬ 
ing action against bank to recover 
deposit so paid before appointment 
of local executor or administrator.— 
Joy’s Ex’r v. Swanton Sav. Bank & 
Trust Co., supra. 


66. Ariz.—Smith v. Normart, 75 P. 

2d 38, 51 Ariz. 134, 114 A.L.R. 

1456. 

Note secured by mortgage 

Where the courts in different ju¬ 
risdictions each appoint an admin¬ 
istrator as a domiciliary administra¬ 
tor on the theory that decedent was 
domiciled in the state of appointment, 
the administrator appointed in one 
state cannot, it has been held, in 
an action on a commercial instru¬ 
ment and to foreclose a mortgage 
securing it which are in the pos¬ 
session of the other administrator 
and in the other state, obtain juris¬ 
diction by substituted service on the 
other representative, although the 
mortgage securing the instrument is 
on land in the state in which the ac¬ 
tion is brought.—Smith v. Normart, 
supra. 

67. U.S.—Wyman v. U. S., D.C., 3 S. 
Ct. 417, 109 U.S. 654, 27 L.Ed. 1068. 

24 C.J. p 1121 note 39. 

68. U.S.—Brown v. Equitable Life 
Assur. Soc., C.C.N.Y., 112 F. 845. 

24 C.J. p 1121 note 40. 

69. Cal.—In re Ortiz, 24 P. 1034, 86 
CaL 306, 21 Am.S.R. 44. 

24 C.J. p 1121 note 41. 

TO. Tenn.—Bowman v. Carr, 5 Lea 
571. 

71. Del.—Coca-Cola International 
Corporation v. New York Trust Co., 
Ch., 2 A.2d 290. 
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Admission of domicile 

Where one jurisdiction adjudicated 
that deceased died domiciled therein 
and another jurisdiction adjudicated 
domicile to be in the latter and both 
appointed representatives, in a suit 
by a foreign corporation in which 
deceased held stock to determine the 
rights to the stock the representa¬ 
tives of one jurisdiction admitting 
domicile of deceased to be in the oth¬ 
er jurisdiction were held not entitled 
to the stock notwithstanding the 
representative of the other jurisdic¬ 
tion no longer had any rights as 
such.—Coca-Cola International Cor¬ 
poration v. New York Trust Co., su¬ 
pra. 

72. Mass.—Martin v. Gage, 17 N.E. 
310, 147 Mass. 204. 

24 C.J. p 1121 note 43. 

Injunctive relief refused 

Nonresident claimant could not 
have injunction to restrain domicilia¬ 
ry executors of nonresident dece¬ 
dent from disposing of decedent’s 
property where purpose was to as¬ 
sist such claimant to procure ancil¬ 
lary letters to enable her to sue in 
state.—Potter v. First Nat. Bank, 151 
A. 646, 107 N.J.Eq. 72. 

73. N.Y.—Peterson v. Chemical 
Bank, 29 How.Pr. 240. 

S.C.—Wolfe v. Bank of Anderson, 116 
S.E. 461, 123 S.C. 208. 
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subsequently appointed any indebtedness on account 
of such purchase. 74 However, a domiciliary rep¬ 
resentative cannot dispose of any property in an¬ 
other jurisdiction where a local administration is 
pending. 75 

b. Choses in Action Generally 

A foreign representative may usually assign a chose 
in action so that the assignee may sue thereon in another 
Jurisdiction. 

Although a foreign representative cannot himself 
sue on a chose in action of his decedent, see infra 
§ 1008, his disability is a personal incapacity and 
not a defect of title, 75 and it is usually held that 
he may assign a chose in action so that the assignee 
may sue thereon in his own name, 77 provided the 
statutes of the state where the action is brought 
permit the assignee of a chose in action to sue in 
his own name. 78 The right so to assign choses in 
action has, however, been denied. 79 

c. Bills and Notes 

A foreign representative may generally assign or 
transfer a bill or note in his possession so as to give the 
transferee the right to sue thereon. 

In some jurisdictions it is held that a representa¬ 
tive appointed in one jurisdiction cannot indorse 
and transfer bills and notes payable in another so 
as to give the indorsee a right of action thereon, 80 
but the weight of authority supports the view that, 
while as a general rule a foreign representative 
cannot himself sue, 81 the disability is not a defect 
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of title but a mere personal incapacity; 82 and if 
he has the note or other negotiable instrument in 
his possession he may indorse and transfer it so as 
to give the indorsee the right to sue thereon. 83 
However, such a transfer may not be sustained 
where it would operate to the prejudice of local 
creditors or conflict with a local administration, 84 
and an assignee for collection has been held with¬ 
out power to sue in a jurisdiction where the per¬ 
sonal representative cannot sue because of his 
foreign appointment, as shown infra § 1008. 

d. Corporate Stock 

Usually a domiciliary representative may assign 
shares of stock in a foreign corporation belonging to the 
estate. 

It is usually held that a domiciliary representa¬ 
tive may assign shares of stock in a foreign cor¬ 
poration belonging to the estate, 85 and no local 
grant of administration is necessary to compel a 
transfer on the books of the corporation; 86 but 
where there is ancillary administration in the state 
of the domicile of a corporation a foreign domicili¬ 
ary representative of a deceased stockholder can¬ 
not, it has been held, transfer the stock, even 
though the certificates are in his possession. 87 The 
validity of a sale, by ancillary representatives, of 
stock in a foreign corporation prior to issuance 
of domiciliary letters has been held controlled by 
comity and state policy rather than by title as 
such. 88 


74. N.Y.—In re Paramore’s Estate, 
15 N.Y.St. 449. 

75. Tex.—Duenkel v. Amarillo Bank 
& Trust Co.. Civ.App., 222 S.W. 670, 
error refused. 

24 C.J. p 1121 note 46. 

76. U.S.—Vogel v. New York Life 
Ins. Co., C.C.A.Tex., 55 F.2d 205, 
certiorari denied 53 S.Ct. 9, 287 U.S. 
604, 77 L.Ed. 525. 

N.Y.—Helme v. Buckelew, 181 N.Y. 
S. 104, 191 App.Div. 59, reversed 
on other grounds 128 N.E. 216, 229 
N.Y. 363. 

24 C.J. p 1121 note 48. 

77. U.S.—Vogel v. New York Life 
Ins. Co., C.C.A.Tex., 55 F.2d 205, 
certiorari denied 53 S.Ct. 9, 287 U.S. 
604, 77 L.Ed. 525. 

N.Y.—Scher v. Adams, 221 N.Y.S. 547, 
220 App.Div. 309—Helme v. Buck¬ 
elew, 181 N.Y.S. 104, 191 App.Div. 
59, reversed on other grounds 128 
N.E. 216, 229 N.Y. 363—In re 

White's Estate, 241 N.Y.S. 525, 136 
Misc. 631. 

24 C.J. p 1122 note 49. 

76. U.S.—'Wilkins v. Ellett, Tenn., 

2 S.Ct. 641, 108 U.S. 256, 2 L.Ed. 
718. 


N.Y.—Peterson v. Chemical Bank, 
32 N.Y. 21, 88 Am.D. 2 98, affirming 
25 N.Y.Super. 605, 27 How.Pr. 491. 

79. Mo.—McCarty v. Hall, 13 Mo. 
480. 

24 C.J. p 1122 note 51. 

80. Me.—Stearns v. Burnham, 5 Me. 
261, 17 Am.D. 228. 

24 C.J. p 1122 note 52. 

81. Tex.—Thacker v. Lindahl, Civ. 
App., 48 S.W.2d 587, 589, citing 
Corpus Juris. 

24 C.J. p 1122 note 53. 

82. N.H.—Gove v. Gove, 15 A. 121, 
64 N.H. 503. 

Tex.—Solinsky v. Grand Rapids 
Fourth Nat. Bank, 17 S.W. 1050, 
82 Tex. 244. 

83. Or.—Grignon v. Shope, 197 P. 
317, 100 Or. 611. 

Tex.—Thacker v. Lindahl, Com.App., 
48 S.W.2d 588, 589, citing Corpus 
Juris, and affirming Lindahl v. 
Thacker, Civ.App., 26 S.W.2d 283. 

24 C.J. p 1122 note 55. 

84. N.H.—Gove v. Gove, 15 A. 121, 

64 N.H. 503. # 
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85. N.H.—Luce v. Manchester & L. 
R. Co., 3 A. 618, 63 N.H. 588. 

24 C.J. p 1122 note 57. 

86. Wash.—Way v. International 
Portland Cement Co., 170 P. 553, 
100 Wash. 182. 

24 C.J. p 1122 note 58. 

87. Cal.—Murpjiy v. Crouse, 66 P. 
971, 135 Cal. 14, 87 Am.S.R. 90, dis¬ 
tinguishing Brown v. San Francis¬ 
co Gaslight Co., 58 Cal. 426. 

88. Del.—Bowles v. R. G. Dun-Brad- 
street Corporation, Ch., 12 A.2d 392. 

Insufficient objection 

The fact that administrators ap¬ 
pointed in New York will receive a 
commission for selling corporate 
stock, a certificate for which was 
within the state, does not entitle 
the administrators of decedent’s dom¬ 
icile to prevent such sale, since it 
is presumed that the home adminis¬ 
trators will not be given a commis¬ 
sion on such sale, unless required by 
statute, and, if they desire to pro¬ 
tect the estate, they can waive their 
commission.—Griswold v. Kelly- 
Springfield Tire Co., 120 A. 324, 94 N. 
J.Eq. 308. 
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e. Beal Property 

A personal representative may ordinarily execute a 
power of sale contained in a mortgage or will so as to 
transfer title to land situated in another Jurisdiction, 
without taking out letters of local administration. 

A representative cannot by virtue of his ap¬ 
pointment in one state or country make a convey¬ 
ance of land of his decedent situated in another 89 
or assign a mortgage on land situated in another 
state or country, 90 although it has been held that 
he may assign a promissory note which is in his 
possession and that a mortgage given as security 
for the note will pass as an incident thereto. 91 
The representative may, however, without taking 
out letters where the land is situated execute a 
power of sale contained in a mortgage on such 
land, 92 since in such case his authority is not de¬ 
rived from the probate court of another state but 
from the contract of the parties. 93 For a similar 
reason 94 a foreign executor may, without taking 
out local letters of administration, make a sale of 
land under a power contained in the will. 915 It is 
necessary, however, that the will should be proved 
and recorded in the jurisdiction where the land is 
situated; 96 but such probate may be made after 
the date of the conveyance and will relate back 
and render it valid, 97 provided no rights of third 
persons have intervened. 98 

While a local ancillary administrator has been 
held to have power, sometimes by virtue of stat¬ 
utory provisions, to sell without court order, where 
the will of decedent directed the executor to sell 


all the property and gave him power to execute 
proper instruments, 99 it has also been held that 
only the foreign executor, and not the local ad¬ 
ministrator, is authorized to sell lands in the state 
under a provision in the will. 1 

In the absence of evidence to the contrary, an 
administrator of a foreign state will be presumed 
to have authority by virtue of his office to assign 
a mortgage securing land situated in that state. 2 

§ 1002. Sales under Order of Court 

Where there is no ancillary administration a foreign 
representative may, when authorized by statute, main¬ 
tain proceedings for the sale of land within the state for 
the payment of debts of the estate; where there is an 
ancillary representative he may bring such proceedings. 

The courts of one state or country have no ju¬ 
risdiction to order a sale of a decedent’s realty 
situated in another, 3 and an order procured by a 
representative in the jurisdiction of his appoint¬ 
ment confers on him no authority to sell land out¬ 
side of that jurisdiction. 4 It has been held that, 
in the absence of statute, a representative appoint¬ 
ed in one jurisdiction cannot maintain in another 
a proceeding for the sale of land situated in that 
jurisdiction, 5 but, under statutes so providing, a 
foreign executor may be permitted by order of 
court to make a sale of land where no local repre¬ 
sentative has been appointed, 6 although statutes 
merely permitting a foreign representative to sue 
do not authorize such a proceeding. 7 In some cas¬ 
es it has been held without reference to statute 
that a foreign representative may be authorized 


89. Mont.—Henderson v. Daniels, 
205 P. 964, 62 Mont. 363. 

24 C.J. p 1122 note 60. 

Irregularity in filing- letters 

The filing in the court by a foreign 
administrator of a certified copy of 
his appointment, instead of an au¬ 
thenticated copy, as Required by stat¬ 
ute, is but an irregularity, which is 
cured by confirmation of sale.—Man¬ 
gold v. Grace, 193 N.W. 338, 110 Neb. 
216. 

90* Me.—Brown v. Smith, 64 A. 915, 
101 Me. 545,-115 Am.S.R. 339. 

24 C.J. p 1123 note 61. 

91. Tex.—Solinsky v. Grand Rapids 
Fourth Nat. Bank, 17 S.W. 1050, 
82 Tex. 244. 

41 GJ. p 664 note 67. 

92. Tex.—American Nat. Ins. Co. v. 
Savage, Civ.App.* 112 S*W.2d 240, 
error dismissed. 

24 C.J. p 1123 note 63. 

93 . Minn.—Holcombe v. Richards, 35 
N.W. 714, 38 Minn. 38. 

24 C.J. p 1123 note 64. 

94. Fla.—Girard Trust Co. v. Tam- 


pashores Development Co., 117 So. 
786, 95 Fla. 1010. 

24 C.J. p 1123 note 65—23 C.J. p 
1148 note 92 [c].‘ 

95. U.S.—Robinson v. First Nat. 

Bank, C.C.A.Tex., 55 F.2d 209, af¬ 
firming, D.C., 45 F.2d 613. 

24 C.J. p 1123 note 66. 

96. U.S.—Robinson v. First Nat. 

Bank, supra. 

Ill.—Plenderleith v. Edwards, 159 N. 

E. 780, 328 Ill. 431. 

Mont.—Henderson v. Daniels, 205 P. 

964, 62 Mont. 363. 

24 C.J. p 1123 note 67. 

97. N.C.—Scott v. Blades Lumber 

Co., 56 S.E. 548, 144 N.C. 44. 

24 C.J. p 1123 note 68. 

98. U.S.—Brooks v. McComb, C.C. 
Kan., 38 F. 317. 

N.C.—Scott v. Blades Lumber Co., 
56 S.E. 548, 144 N.C. 44. 

99. Mont.—In re Livingston's Es¬ 
tate, 9 P.2d 159, 91 Mont. 584, 90 
A.L.R. 1036. 

24 C.J. p 1123 note 66 [al (2). 

L Ark.—Bacharach v. Spriggs, 292 

S.W. 150, 173 Ark. 250. 

24 C.J. p 1123 note *66 [a] (1>. 


Cancellation of deed 

Local administrator’s deed of lands, 
which only foreign executrix could 
sell, is subject to cancellation as 
cloud on devisees’ title.—Bacharach 
v. Spriggs, 292 S.W. 150, 173 Ark. 
250. 

2. Mass.—Clark v. Blackington, 110' 
Mass. 369. 

3. Md.—Seldner v. Katz, 53 A. 931, 
96 Md. 212. 

Vt.—Brown v. Edson, 23 Vt. 435. 

4. U.S.—Watkins v. Holman, Ala., 16 
Pet. 25, 10 L.Ed. 873. 

24 C.J. p 1123 note 72. 

5. Neb.—McAnulty v. McClay, 20 N. 
W. 266, 16 Neb. 418. 

6. Ind.—Bailey v. Rinker, 45 N.E. 
38, 146 Ind. 129. 

Neb.—Mangold v. Grace, 193 N.W. 

338, 110 Neb. 216. 

24 C.J. p 1123 note 74. 

7. Neb.—In re Robinson Heirship, 
228 N.W. 852, 119 Neb. 285, fol¬ 
lowed in In re Clark, 228 N.W. 858, 
119 Neb. 30-6—McAnulty v. McClay, 
20 N.W. 266, 16 Neb. 418. 
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by the court to sell land in the state for the pay¬ 
ment of debts. 8 Under a statute providing that 
realty may not be sold to pay a decedent’s debts 
where letters are not taken out within three years 
of his death, a foreign representative will not be 
granted permission to sell realty of the decedent 
located in the state where letters were not obtained 
within the prescribed time. 9 

An order may be made authorizing an ancillary 
representative to sell lands located in his own ju¬ 
risdiction where there is an insufficiency of assets 
to pay debts; 10 and it has been held that to au¬ 
thorize such a sale it is not necessary to show that 
the personal estate at the domicile has been ex¬ 
hausted, 11 although there is also authority for the 
view that such a sale should not be ordered unless 
it appears that the creditors in the exercise of due 
diligence have been unable to obtain payment from 
the principal representative. 12 The court may also 
make an order for the sale by an ancillary repre¬ 
sentative of lands which decedent has by his will 
directed to be sold. 13 

Application and proceedings . Where application 
is made for an order for the sale of land by an 
ancillary representative to pay debts, the petition 
must show that the situation exists which authoriz¬ 
es the proceeding, 14 namely, that claims have been 
regularly presented and allowed in the jurisdiction 
where the application is made, 15 and that the per¬ 
sonal estate is insufficient to pay them. 15 Where 
the application is made for the sale of lands in 


the ancillary jurisdiction, to pay claims allowed in 
the domiciliary jurisdiction, the time within which 
the application must be made will be governed by 
the law of the domicile where the claims were al¬ 
lowed, 17 which, in the absence of evidence to the 
contrary, will be presumed to be the same as in the 
jurisdiction where the application is made. 18 No¬ 
tice of the application must be given if required 
by statute, unless waived by the parties entitled 
thereto. 19 

The statutes authorizing a foreign representative 
to apply for an order of sale provide what the pe¬ 
tition must show, and these requirements must be 
complied with. 20 A new bond need not be required 
of the foreign representative if the amount of the 
bond already given is sufficient to cover the proceeds 
of the sale. 21 The court may set aside the order 
permitting the sale where it was fraudulently ob¬ 
tained. 22 

§ 1003. Presentation and Allowance of 
Claims 

Any creditor, resident or nonresident, may pre¬ 
sent his claim to the domiciliary representative, and 
generally nonresident as well as resident creditors may 
present their claims to the ancillary representative. 

While it is the right of all creditors to present 
their claims to the domiciliary representative, 23 
creditors who reside in the jurisdiction where an¬ 
cillary administration has been granted may pre¬ 
sent their claims to the ancillary representative, 24 


8. Kan.—Eaton v. Koontz, 25 P.2d 
351, 138 Kan. 267. 

Court of equity had jurisdiction to 
entertain suit by executrix, appoint¬ 
ed in another state, where will was 
probated, to sell land within the 
state, and a decree ordering sale 
was valid and binding on all persons 
who might take under the will, al¬ 
though contingent rights were in¬ 
volved.—Penton v. Myers Park Place 
Corporation, 108 S.E. 462, 152 Ga. 71. 

9. Ohio representative may not sell 
land in Indiana under Indiana statute 
precluding sale of land where letters 
are not taken out within three years 
of decedent's death.—Condo v. Bar¬ 
bour, 200 N.E. 76, 101 Ind.App. 483. 

10. U.S.—Comstock v. Crawford, 
Wis., 3 Wall. 369, 18 L.Ed. 34. 

24 C.J. p 1123 note 76. 

11 . Fla.—In re Wilson’s Estate, 197 
So. 557, 143 Fla. 812. 

24 C.J. p 1124 note 77. 

12. Mass.—Livermore v. Haven, 23 
Pick. 116. 

13 . La.—Succession of Massey, 15 
So. 6, 46 La.Ann. 126. 

34 C.J.S.—79 


14. Ill.—Hobson v. Payne, 45 Ill. 
158. 

15. Ill.—Hobson v. Payne, supra. 

16. U.S.—Comstock v. Crawford, 
Wis., 3 Wall. 396, 18 L.Ed. 34. 

24 C.J. p 1124 note 82. 

17. Iowa.—Hadley v. Gregory, 10 N. 
W. 319, 57 Iowa 157. 

18. Iowa.—Hadley v. Gregory, supra. 
10. Iowa.—Bacon v. Chase, 50 N.W. 

23, 83 Iowa 521. 

20. Ind.—Rapp v. Matthias, 35 Ind. 
332. 

21. Ind,.—Rapp v. Matthias, supra. 
Kan.—Higgins v. Reed, 29 P. 389, 48 

Kan. 272. 

22. Kan.—Eaton v. Koontz, 25 P.2d 
351, 138 Kan. 267. 

23. Mont.—State ex rel. Finley v. 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 43 P.2d 682, 684, 99 Mont. 
200, citing Corpus Juris. 

24 C.J. p 1124 note 90. 

Creditor residing in state of an¬ 
cillary administration had right to 
present his claim to domiciliary ex¬ 
ecutor, even though he may have 
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had right to present claim in ancil¬ 
lary proceedings.—State ex rel. Fin¬ 
ley v. District Court of First Judi¬ 
cial Dist. in and for Lewis and Clark 
County, 43 P.2d 682, 99 Mont. 200. 

Expenses of ancillary administra¬ 
tion may be asserted as a charge 
against the domiciliary assets.—In re 
Green’s Estate, 226 N.Y.S. 436, 130 
Misc. 789. 

Enforcement against ancillary assets 
The failure of a creditor resident 
of the domiciliary jurisdiction to 
present his claim in the ancillary 
jurisdiction does not bar enforcement 
of his claim in the domiciliary juris¬ 
diction against the assets realized in 
the ancillary jurisdiction.—In re 
Bruns’ Estate, 18 N.Y.S.2d 154, 173 
Misc. 94. 

Intention that legacies he paid from 
property in foreign country 
Although a testator intended that 
the legacies should be paid from 
property in Italy, creditors could 
prove their debts in either country.— 
In re Hadden, 18*3 N.Y.S. 695, 193 
App.Div. 908. 

24. Mont.—State ex rel. Finley v. 
District Court of First Judicial 
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the effect of which presentation, when properly 
made, being fully to protect the rights of the cred¬ 
itors with respect to such part of the estate as is 
within such jurisdiction. 25 In a few jurisdictions 
it is held that only local creditors can prove their 
claims in the ancillary jurisdiction and that non¬ 
resident creditors should be remitted to the domi¬ 
ciliary jurisdiction for the establishment of their 
claims; 26 but the general rule is that nonresidents 
as well as residents may prove their claims in the 
ancillary jurisdiction, 27 leaving the question of 
payment to be dealt with afterward when the sol¬ 
vency or insolvency of the whole estate is to be 
considered. 28 However, the court may, in its dis¬ 
cretion, refuse to pass on any claims presented 
in the ancillary administration, whether of resi¬ 
dents or nonresidents, and remit all creditors to 
the domiciliary jurisdiction. 29 


The method of proving claims against the estate 
of a deceased is regulated by the law of the state 
or country where the personal representative acts 
and from which he derives his authority, and the 
domicile of decedent cannot authorize the introduc¬ 
tion of another law to defeat the law of the situs 
of the administration. 30 

Time for presentation. The time within which 
the claim must be presented is governed by the 
law of the jurisdiction in which the claim is pre¬ 
sented. 31 A resident of the ancillary jurisdiction 
may enforce his claim in the domiciliary jurisdic¬ 
tion even though his claim is barred in the ancil¬ 
lary jurisdiction by his failure to present it with¬ 
in the time limited and there are assets in that ju¬ 
risdiction. 32 Similarly the fact that the claim is 
barred in the domiciliary jurisdiction for nonpres¬ 
entation does not bar its enforcement in the ancil- 


Dist. in and for Lewis and Clark 
County, 43 P.2d 682, 684, 99 Mont. 
200, citing Corpus Juris. 

Pa.—In re Reek’s Estate, 56 Montg. 
Co. 312. 

24 C.J. p 1124 note 91. 

Prior allowance in domicile 

The fact that a claim has been 
presented and allowed in the jurisdic¬ 
tion of the domiciliary administra¬ 
tion is no bar to its allowance in 
the ancillary jurisdiction.—Voyles 
v. Robinson, 118 So. 420, 421, 151 
Miss. 585, quoting Corpus Juris —24 
C.JT. p 1124 note 96. 

Subsequent presentation in domicile 
Creditor of nonresident decedent, 
who, pending appeal in proceeding 
for ancillary administration, filed 
claim in county of decedent’s domi¬ 
cile, was not barred from further 
litigation of claim in his own state.— 
Lineback v. Howerton, 26 S.W.2d 74, 
181 Ark. 433. 

Presentation, to estate in which de¬ 
cedent had interest 
The claim for money loaned against 
estate of testatrix* son, who was 
domiciled in England at time of his 
death, could not be asserted by the 
estate of another son of testatrix, 
who died a resident of New York, in 
accounting proceedings by trustee of 
trust created under testatrix* will, 
but rather share of son who died a 
resident of England would be paid 
to ancillary representative of his es¬ 
tate appointed in New York and 
claim of estate of other son could 
then be presented to ancillary rep¬ 
resentative.—In re Trotter's Estate, 

23 N.Y.S.2d 1007, 175 Misc. 35$. 

25 . Mich.—More v. Luther, 116 N. 
W. 986, 153 Mich. 206, 18 L.R.A., 
N.S., 149. 

26 . Fa.—In re Middleby, 98 A. 889, 
254 Pa. 3-28. 

24 C.J. P 1124 note 93. 


Rights not subject to adjudication 
Unless expressly otherwise provid¬ 
ed by statute, the rights of creditors 
who are not residents of state in 
which ancillary administration is 
granted are not the subject of ad¬ 
judication in ancillary administration. 
—In re Kelley’s Estate, Ohio App., 
34 N.E.2d 34. 

Country of domicile occupied by na¬ 
tion at war with United States 
Exceptions to a decree of distri¬ 
bution that the orphans’ court has no 
jurisdiction in an ancillary adminis¬ 
tration to entertain the claims of res¬ 
idents of Greece, the domicile of tes¬ 
tator, were dismissed, where, that 
country being under the domination 
ol a conqueror at war with the Unit¬ 
ed States, there was no presumption 
the money would be lawfully dis¬ 
tributed to the persons entitled there¬ 
to.—In re Mamato’s Estate, 90 Pittsb. 
Leg.J., Pa., 74. 

27. Mich.—In re Brauns’ Estate, 268 
N.W. 890, 892, 276 Mich. 598, 106 
A.L.R. 889, quoting Corpus Juris. 
Wis.—In re Hanreddy’s Estate, 186 
N.W. 744, 747, 176 Wis. 570, citing 
Corpus Juris. 

24 C.J. P 1124 note 94. 

Matter of judicial discretion 

The question whether claims of 
foreign creditors will be recognized 
is not one of jurisdiction, but one of 
surrogate’s judicial discretion.—In 
re Meyer’s Estate, 211 N.Y.S. 525, 
125 Misc. 361, affirmed In re Wilson, 
214 N.Y.S. 940, 216 App.Div. 735, af¬ 
firmed In re Meyer’s Estate, 155 N. 
E. 913, 244 N.Y. 598. 

Legal claim not contrary to public 
policy of forum 

A nonresident claimant against a 
nonresident decedent’s estate must 
present a claim legal in decedent’s 
domicile, the enforcement of which is 
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not contrary to the public policy of 
the forum.—Hyder v. Hyder, 66 S.W. 
2d 235, 16 Tenn.App. 64. 

Lsgal services rendered at domicile 
Where the executor of an Okla¬ 
homa decedent engaged an attorney 
to probate the will, and the attorney 
resisted the contest interposed by the 
decedent’s heirs, his claim for legal 
services may, where the assets in 
Oklahoma were exhausted, be made 
a charge against the personal es¬ 
tate in the hvnds of the ancillary 
Texas administrator, for the ancil¬ 
lary administrator bears the same 
responsibility as though he were the 
sole administrator or executor, and 
privity arises from his obligation £o 
pay the debts of-the estate, including 
the expenses of administration.—Pen¬ 
dleton v. Hare, Tex.Com.App., 231 S. 
W. 334, reversing Hare v. Pendleton, 
Civ.App., 214 S.W. 948. 

28. Ill.—Ramsay v. Ramsay, 97 Ill. 
App. 270, affirmed 63 N.E. 618, 196 
Ill. 179. 

Payment of claims see infra § 1004. 

29. N.Y.—In re Meyer’s Estate, 155 
N.E. 913, 244 N.Y. 598, affirming 
In re Wilson, 214 N.Y.S. 940, 216 
App.Div. 735, affirming In re Mey¬ 
er’s Estate, 211 N.Y.S. 525, 125 
Misc. 361—In re Van Boltkelen’s 
Estate, 279 N.Y.S. 420, 155 Misc. 
289. 

30. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 245, 124 A.L.R. 1268. 

What law governs: 

Administration of decedents* es¬ 
tates generally see supra § 2. 
Payment of claims see infra § 1004. 

31- Wis.—Davis v. Davis, 119 N.W. 
334, 137 Wis. 640. 

32 . N.Y.—In re Cohen's Estate, 269 
N.Y.S. 235, 149 Misc. 765. 
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lary jurisdiction where the creditor resides. 33 

Adjudication of claim in other jurisdiction. An 
allowance of a claim by a court of one jurisdiction 
is not conclusive on a personal representative in 
another jurisdiction, 34 or even evidence in such 
other jurisdiction of the debt on which the claim 
was based. 35 Conversely, the disallowance of a 
claim in one jurisdiction does not bar its allowance 
in another. 36 

§ 1004. Payment of Claims 

The ancillary representative is under a duty to pay 
local creditors and in some jurisdictions he must also 
pay nonresident creditors. The priority and payment of 
claims are governed by the law of the jurisdiction where 


§ 1004 

the representative acts and from which he derives his 
authority. 

It is the duty of an ancillary representative after 
collecting the assets within the jurisdiction of his 
appointment to apply the same to the payment of 
the claims of local creditors, 37 and in some states 
also to the payment of claims of nonresident cred¬ 
itors who prove their claims in the ancillary ju¬ 
risdiction, 38 although there is also some authority 
for the view that an ancillary representative may 
pay only resident creditors. 33 

What law governs . With regard to creditors, 
the administration of the assets of an estate is to 
be governed by the law of the jurisdiction where 
the representative acts and from which he derives 
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33. TT.S.—Wilson v. Hartford Fire 
Ins. Co., Kan., 164 F. 817, 90 C.C.A. 
593, 19 L.R.A..N.S., 553. 

Ga.—Owsley v. Bowden, 132 S.E. 70, 
161 Ga. 884, 44 A.L.R. 795. 

24 C.J. p 1124 note 91 [c]. 

34. Cal.—Gunn v. Giraudo, App., 120 
P.2d 177. 

Ill.—Depue v. Heberling, 250 Ill.App. 
82. 

Miss.—Voyles v. Robinson, 118 So. 
420, 421, 151 Miss. 585, quoting 

Corpus Juris. 

N.Y.—In re Eaton’s Estate, 178 N.Y. 

S. 825, 108 Misc. 590. 

Tex.—Reily v. Hare, Com.App., 280 
S.W. 543, 544, quoting Corpus Ju¬ 
ris, and affirming Hare v. Reily, 
Civ.App., 269 S.W. 473. 

24 C.J. p 1125 note 98. 

35. U.S.—Holy field v. Guaranty Title 
& Trust Co., D.C.Tex., 22 F.Supp. 
896. 

Cal.—Gunn v. Giraudo, App., 120 P. 
2d 177. 

Mich.—Green v. Martin's Estate, 239 
N.W. 870, 256 Mich. 529. 

Miss.—Voyles v. Robinson, 118 So. 
420, 421, 151 Miss. 585, quoting 

Corpus Juris. 

Tex.—Reily v. Hare, Com.App., 280 
S.W. 543, 544, quoting Corpus Jtu 
ris, and affirming Hare v. Reily, 
Civ.App., 269 S.W. 473. 

24 C.J. p 1125 note 99. 

36. Miss.—Voyles v. Robinson, 118 
So. 420, 421, 151 Miss. 585, quot¬ 
ing Corpus Juris —Buckingham Ho¬ 
tel Co. v. Kimberly, 103 So. 213, 
138 Miss. 445. 

Tex.—Reily v. Hare, Com.App., 280 
S.W. 543, 544, quoting Corpus Ju¬ 
ris, and affirming Hare v. Reily, 
Civ.App., 269 S.W. 473. 

24 C.J. p 1124 note 97. 

37. Ark.—Lineback v. Howerton, 26 
S.W.2d 74, 181 Ark. 433. 

24 C.J. p 1125 note 2. 

Administration expenses 

(1) Surrogate’s court could author¬ 


ize ancillary administrator to pay ex¬ 
penses of administration and could 
direct depository to honor checks 
drawn in payment thereof, although 
depository had received notice of tax 
lien and levy on estate funds by col¬ 
lector of internal revenue.—In re 
Hackfeld’s Estate," 279 N.Y.S. 116, 154 
Misc. 914. 

(2) Recovery by government of 
proceeds of payments improperly 
made by alien property custodian to 
decedent could not be subjected to 
administration expenses including 
compensation of attorneys for serv¬ 
ices in connection with appeal from 
government's judgment.—In re Hack¬ 
feld’s Estate, 13 N.Y.S.2d 685, 171 
Misc. 727, affirmed In re Hackfeld’s 
Will, 19 N.Y.S.2d 144, 259 App.D.v. 
707, reargument denied In re Hack¬ 
feld’s Estate, 19 N.Y.S.2d 1020, 259 
App.Div. 805. 

Judgments 

Assets of estate held by ancillary 
executor are in possession of surro¬ 
gate’s court and are not subject to 
levy to satisfy judgments of other 
courts, but such judgment claims are 
subject to administrative jurisdiction 
of surrogate’s court.—In re Hack¬ 
feld’s Estate, 279 N.Y.S. 116, 154 Misc. 
914. 

38. N.Y.—In re Meyer’s Estate, 155 
N.E. 913, 244 N.Y. 598, affirming In 
re Wilson, 214 N.Y.S. 940, 216 App. 
Div. 735, which affirmed In re Mey¬ 
er’s Estate, 211 N.Y.S. 525, 125 
Misc. 361—In re Van Bokkelen’s 
Estate, 279 N.Y.S. 420, 155 Misc. 
289. 

24 C.J. p 1125 note 3. 

Presentation of claims by nonresi¬ 
dent creditors see supra § 1003. 

Discretion of court 

The court in the ancillary juris¬ 
diction has discretion either to di¬ 
rect payment of nonresident credi¬ 
tors or to remit them to the domi¬ 
ciliary jurisdiction.—In re Van Bok¬ 
kelen’s Estate, supra. 
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Where estate insolvent 

Nonresident creditors are entitled 
to present their claims for allowance 
in ancillary administration proceed¬ 
ings in the state where estate of de¬ 
ceased as a whole was insolvent, but, 
where there were assets in excess of 
local claims in state, local creditors 
should be paid their pro rata to full 
extent that other creditors will be 
paid out of estate of deceased before 
nonresident creditors are permitted 
to participate in local assets.—In re 
Brauns' Estate, 268 N.W. 890, 276 
Mich. 598, 106 A.L.R. 889. 

Foreign assets insufficient for intend¬ 
ed legacy 

Where testator intended that the 
legacies should be paid out of prop¬ 
erty in Italy, and the funds there are 
insufficient, the general debts should 
all be charged against the property 
in America.—In re Hadden, 183 N.Y. 
S. 695, 193 App.Div. 908. 

Expenses of administration in other 
state 

<1; Decedent’s land in state can¬ 
not be charged with expense of ad¬ 
ministering his estate in another ju¬ 
risdiction.—Fidelity Mut. Life Ins. 
Co. v. Wall, 68 S.W.2d 108, 167 Tenn. 
207. 

(2) Foreign administrator, his at¬ 
torney and attorney for minor heirs' 
guardian, were not entitled to charge 
their claims for compensation and 
fees against decedent's realty in state 
in suit to which domestic administra¬ 
tor was not party.—Fidelity Mut. 
Life Ins. Co. v. Wall, supra. 

(3) Where executor of estate in 
New Jersey was also ancillary ad¬ 
ministrator in New York, claim for 
expenses in connection with account¬ 
ing in New York could not be al¬ 
lowed.—In re Healey’s Estate, 134 A. 
684, 4 N.J.Misc. 785. 

39. Ark.—Lewis v. Rutherford, 72 

S.W. 373, 71 Ark. 218. 

24 C.J. p 1125 note 4. 
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his authority. 40 The priority 41 and payment 42 of 
debts and the marshaling of assets 43 are matters 
regulated by such law and not by the law of de¬ 
cedent’s domicile; such matters are not governed 
by the law of the place where the debt was incur¬ 
red. 44 

Solvency or insolvency of estate generally. 
While the chief object of an ancillary administra¬ 
tion is the protection of local creditors, 45 it can¬ 
not be made the means of giving such creditors any 
superior rights in case the estate as a whole is in¬ 
solvent, 46 it being the general policy of the law 
that in such cases all the property applicable to the 
payment of the debts should be distributed among 
creditors pro rata according to the classification 
of their claims without regard to where the assets 
may be found or the creditors reside. 47 It fol¬ 
lows that if the estate as a whole is solvent the 
ancillary representative may proceed to pay the 
claims of local creditors in full, 48 but if it is not, 
local creditors are entitled to receive only such an 
amount as represents their pro rata share of the 
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whole estate, 49 although they are entitled to re¬ 
ceive that amount from the ancillary representa¬ 
tive who need not transmit the assets in his hands 
to the domiciliary representative but may retain 
them until the amount to which each claima.it is 
entitled is ascertained. 50 

Creditor seeking payment in two jurisdictions. 
A creditor who has received a part payment in the 
ancillary jurisdiction will not be allowed to share 
equally with other creditors of the same class at the 
domicile until after they have received the same 
proportionate amount of their claims; 51 but if he 
has received a full payment in the ancillary juris¬ 
diction he cannot be compelled to refund any part 
thereof for distribution among other creditors of 
the domicile where the principal estate is insol¬ 
vent. 52 If a creditor has been overpaid in the dom¬ 
iciliary jurisdiction, and thereafter brings such as¬ 
sets into an ancillary jurisdiction, a proceeding does 
not lie in the ancillary jurisdiction to recover the 
overpayment. 53 A creditor cannot obtain payment 
of his claim in both jurisdictions, or, by presenting 


40. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., 105 F.2d 768, 70 App. 
D.C. 245, 124 A.L.R. 1268. 

What law governs: 

Administration of decedents’ es¬ 
tates generally see sunra § 2 

Presentation and allowance of 
claim see supra § 1003. 

41. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., supra. 

24 C.J. p 1126 note 18. 

What law governs priorities of debts 
generally see supra § 459. 

42. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., supra. 

24 C.J. p 1125 notes 5, 6. 

43. D.C.—Duehay v. Acacia Mut. 
Life Ins. Co., supra. 

44. U.S.—Smith v. Union Bank of 
Georgetown, D.C., 5 Pet. 518, 8 L. 
Ed. 212, affirming 24 F.Cas.No.14,- 
362, 4 Cranch C.C. 21. 

24 C.J. p 1125 note 7. 

45- Mich.—In re Brauns* Estate, 
268 N.W. 890, 276 Mich. 598, 106 
A.L.R. 889. 

N.Y. —In re Van, Bokkelen’s Estate, 
279 N.Y.S. 420, 155 Misc. 289—In 
re Meyer's Estate, 211 N.Y.S. 525, 
125 Misc. 361, affirmed 214 N.Y.S. 
940, 216 App.Div. 735, affirmed In 
re Meyer's Estate, 155 N.E. 913, 
244 N.Y. 598. 

Fa.—In re Maxwell’s Estate, 55 
Montg.Co. 154. 

24 C.J. p 1125 note 3. 

46. Mich.—In re Brauns' Estate, 
268 N.W. 890, 276 Mich. 598, 106 
. AJLi.R. 889. 

Pa.—In re Maxwell’s Estate, ’ 55 
Montg.Co. 154. 

24 C.J. p 1125 note 10. 


47. U.S.—Carpenter v. Ludlum, C. 
C.A.Pa., 69 F.2d 191, 193, 92 A.L.R. 
590, citing Corpus Juris, and cer¬ 
tiorari denied 54 S.Ct. 869, 295 U. 
S. 655, 78 L.Ed. 1504. 

Cal.—In re Card's Estate, 222 P. 145, 
64 Cal.App. 268. 

Mich.—In re Brauns’ Estate, 268 N. 
W. 890, 276 Mich. 598, 106 A.L.R. 
889. 

N.Y.—In re Van Bokkelen’s Estate, 
279 N.Y.S. 420, 155 Misc. 289. 

Wis.—In re Hanreddy’s Estate, 186 
N.W. 744, 747, 176 Wis. 570, citing 
Corpus Juris. 

24 C.J. p 1125 note 11. * 

Pro rata charge against assets 

Where North Carolina land owned 
by decedent equalled approximately 
thirty per cent of assets subject to 
debts and Virginia land equalled sev¬ 
enty per cent thereof, indebtedness 
of husband to widow was to be dis¬ 
charged from two-thirds interest in 
North Carolina lands which passed 
immediately to heirs, subject to de¬ 
cedent’s debts and seventy per cent 
from two-thirds interest in Virginia 
lands subject to claims of creditors 
in which widow had life estate sub¬ 
ject to such claim, the fee being in 
the heirs.—Morrison v. Morrison, 4 
S.E.2d 776, 174 Va. 58. 

48. Cal.—In re Card’s Estate, 222 
P. 145, 64 CaLApp. 268. 

Pa.—In re Maxwell's Estate, 55 
Montg.Co. 154. 

Wis.—In re Hanreddy's Estate, 186 
N.W. 744, 176 Wis. 570. 

24 C.J. p 1125 note 12. 

49. Mich.—In re Brauns' Estate, 268 
N.W. 890, 276 Mich. 598, 106 A.L.R. 
889. 


N.Y.—In re Van Bokkelen’s Estate, 
279 N.Y.S. 420, 155 Misc. 289. 

24 C.J. P 1125 note 13. 

Poreign creditors 

Surrogate's court has discretion to 
provide for direct payment to for¬ 
eign creditors out of ancillary funds 
in court’s jurisdiction under same 
rule of proportionate distribution as 
is applied to domestic creditors.—In 
re Van Bokkelen's Estate, supra. 
Money collected by decedent as agent 
as preferred claim 
In ancillary administration of for¬ 
eign decedent's insolvent estate, 
claim for moneys collected by dece¬ 
dent as agent or trustee for claim¬ 
ant was properly paid by temporary 
administrator in full as a preferred 
claim, notwithstanding creditors 
were entitled only to pro rata distri¬ 
bution of available assets.—In re 
Van Bokkelen’s Estate, 279 N.Y.S. 
420, 155 Misc. 289. 

50. Ga.—Owsley v. Bowden, 132 S. 
E. 70, 161 Ga. 884, 44 A.L.R. 795. 

Wis.—In re Hanreddy’s Estate, 186 
N.W. 744, 176 Wis. 570. 

24 C.J. p 1125 note 14. 

51. Ill.—Ramsay v. Ramsay, 63 N. 
E. 618, 196 Ill. 179, affirming 97 
Ill.App. 270. 

52. La.—Schneller v. Vance, 8 La. 
506, 28 Am.D. 140. 

53. N.Y.—In re Van Bokkelen's Es¬ 
tate, 282 N.Y.S. 13, 156 Misc. 439, 
modified on other grounds In re 
Van Bokkelen, 287 N.Y.S. 325, 247 
App.Div. 721. 

Discovery of assets 

Even if the court 'having control 
of the ancillary administration has 
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it in both, obtain more than his pro rata share in 
case the assets are not sufficient to pay all in full. 54 

§ 1005. Transmission of Residue to Domicile 

In the absence of special circumstances making a 
local distribution proper, the assets remaining in the 
hands of the ancillary representative after paying local 
creditors ordinarily will be transferred to the domiciliary 
representative for distribution. 

Assets remaining in the hands of an ancillary 


representative after paying the claims of local cred¬ 
itors 55 will, in the absence of special circumstances 
making a local distribution proper, see infra § 1006, 
ordinarily be transferred to the jurisdiction of the 
domicile of decedent for distribution. 56 The dis¬ 
tribution of the personal property, wherever made, 
must be according to the law of decedent’s dom¬ 
icile, see Descent and Distribution § 5, and comity 
requires that it should be accorded to that jurisdic¬ 
tion. 57 However, the transfer will or will not be 


jurisdiction over the assets, the 
proper procedure is not discovery, 
but an accounting- or an action in 
equity.—In re Van Bokkelen’s Es¬ 
tate, 282 N.Y.S. 13, 156 Misc. 439, 
modified on other grounds In re Van 
Bokkelen, 287 N.Y.S. 325, 247 App. 
Div. 721. 

Payment at domicile of drafts exe¬ 
cuted by deceased 

N.Y.—In re Van Bokkelen's Estate, 
7 N.Y.S.2d 48, 169 Misc. 224, af¬ 
firmed 12 N.Y.S.2d 782, 257 App. 
Div. 814, appeal denied In re Van 
Bokkelen, 13 N.Y.S.2d 283, 257 App. 
Div. 947, affirmed In re Van Bok¬ 
kelen's Estate, 26 N.E.2d 814, 282 
N.Y. 687. 

54. N.Y.—In re Van Zandt’s Estate, 
255 N.Y.S. 359, 142 Misc. 663. 

24 C.J. p 1126 note 19. 

Claim sequestered in domiciliary ju¬ 
risdiction 

Claim of German creditor of dece¬ 
dent, domiciled in Prance, will not 
be paid out of funds in hands of 
temporary ancillary administrators, 
and claimant will be remitted to his 
rights in France, where claim was 
sequestered by French government, 
and hence claimant’s application for 
commission to take testimony in 
Germany must be denied.—In re 
Worch’s Estate, 208 N.Y.S. 652, 124 
Misc. 380. 

55. Ark.—Lineback v. Howerton, 26 
S.W.2d 74, 181 Ark. 433. 

Ill.—Kelly v. Dyer, 194 N.E. 255, 
359 Ill. 46. 

Ky.—Goodman v. First Nat. Bank, 
291 S.W. 54, 218 Ky. 229. 

N.J.—In re Hedden’s Estate, 181 A. 

37, 119 N.J.Eq. 161. 

N.Y.—In re Bruns' Estate, 19 N.Y.S. 
2d 154, 173 Misc. 94—In re Van 
Zandt’s Estate, 255 N.Y.S. 359, 142 
Misc. 663—In re Worch’s Estate, 
208 N.Y.S. 652, 124 Misc. 380. 

Pa.—In re Gates’ Estate, 31 Berks 
Co.L.J. 316. 

24 C.J. p 1125 note 9, p 1126 note 21. 
Payment of local creditors see su¬ 
pra § 1004. 

Creditors of legatees 
Assets of estate, remaining after 
a reservation by an ancillary execu¬ 
tor of a sum sufficient to meet judg¬ 
ments of New York creditors against 
residuary legatees, must be trans¬ 


mitted to the foreign administrators, 
with specific recitation in the decree 
of the fact of retention of the other 
assets for such New York creditors. 
—In re Bea v. Urquijo’s Estate, 211 
N.Y.S. 535, 125 Misc. 357. 

56. U.S.—Holy field v. Guaranty Ti¬ 
tle & Trust Co., D.C.Tex., 22 F. 
Supp. 896. 

Ariz.—In re Nolan’s Estate, 108 P.2d 
391, 56 Ariz. 366. 

Ark.—Lineback v. Howerton, 26 S.W. 

2d 74, 181 Ark. 433. 

Iowa.—In re Sanford's Estate, 175 
N.W. 506, 188 Iowa 833. 

Ky.—Goodman v. First Nat. Bank, 
291 S.W. 54, 218 Ky. 229. 

Mont.—In re Livingston’s Estate, 9 
P-2d 159, 91 Mont. 584, 90 A.L.R. 
1036. 

N.J.—In re Hedden’s Estate, 181 A. 

37, 119 N.J.Eq. 161. 

N.Y.—In re Bruns’ Estate, 19 N.Y.S. 
2d 154, 173 Misc. 94—In re Van 
Bokkelen’s Estate, 279 N.Y.S. 420, 
155 Misc. 289—In re Beresford’s 
Estate, 262 N.Y.S. 78, 146 Misc. 140 
—In re Van Zandt’s Estate, 255 N. 
Y.S. 359, 142 Misc. 663—In re Mey¬ 
er's Estate* 211 N.Y.S. 525, 125 

Misc. 361, affirmed In re Wilson, 
214 N.Y.S. 940, 216 App.Div. 735, 
affirmed In re Meyer’s Estate, 155 
N.E. 913, 244 N.Y. 598. 

Pa.—In re Easby’s Estate, 131 A. 
652, 285 Pa. 60—In re Mamato's 
Estate, 90 Pittsb.Leg.J. 74. 

Tex.—Saner-Ragley Lumber Co. v. 
Spivey, Com.App., 238 S.W. 912, 
reversing, Civ.App., 230 S.W. 878. 
Wyo.—Security-First Nat. Bank of 
Los Angeles v. King, 23 P.2d 851, 
852, 46 Wyo. 59, citing Corpus Ju¬ 
ris. 

24 C.J. p 1126 note 22, p 1127 note 
24. 

Where court in ancillary adminis¬ 
tration refuses to pass on claims, as¬ 
sets in ancillary administration must 
be remitted to foreign executor.—In 
re Meyer’s Estate, 155 N.E. 913, 244 
N.Y. 598, affirming In re Wilson, 214 
N.Y.S. 949, 216 App.Div. 735, which 
affirmed, In re Meyer's Estate, 211 
N.Y.S. 525, 125 Misc. 361. 

Transfer of entire estate 

New York surrogate's court has 
power to direct entire administration 
of nonresident decedent’s assets to 
be carried out in forum o'f original 
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probate and, for that purpose, to 
direct ancillary representative in 
New York to transmit all assets to 
original forum.—In re Cornell’s Es¬ 
tate, 267 N.Y.S. 649, 149 Misc. 553, 
reversed on other grounds In re 
Cornell’s Will, 276 N.Y.S. 14, 242 
App.Div. 562, reversed on other 
grounds 196 N.E. 396, 267 N.Y. 456, 
101 A.L.R. 1502, reargument denied 
In re Cornell's Estate, 198 N.E. 532, 
268 N.Y. 637, 101 A.L.R. 1510, and 
certiorari denied Alford v. Cornell, 56 
S.Ct. 500, 297 U.S. 708, 80 L.Ed. 995, 
rehearing denied 56 S.Ct. 589, 297 U. 
S. 728, SO L.Ed. 1011. 

Necessity of court order 

Where executor’s act in turning 
property over to domiciliary was m 
accordance with law, court order 
was unnecessary.—In re Layton’s 
Estate, 19 P.2d 793, 217 Cal. 451, 91 

A. L.R. 480. 

property located outside state 

Property of person domiciled in 
another state at time of death, lo¬ 
cated elsewhere than in Mississippi, 
should be turned over by Mississippi 
administrator to administrator in 
the other state for distribution.— 
Ewing v. Warren, 109 So. 601, 144 
Miss. 233. 

Return of assets to ancillary jurisdic¬ 
tion 

Where courts of New Jersey were, 
equally with those of New York, pow¬ 
erless to grant recovery to claimant 
against deceased New York resident's 
estate for injuries occurring in Ver¬ 
mont, court would not perform fu¬ 
tile act of directing executors to re¬ 
turn personal property having tempo¬ 
rary situs in New Jersey, and reduced 
to executors’ possession, to that ju¬ 
risdiction.—In re Killough’s Estate, 
265 N.Y.S. 301, 148 Misc. 73. 

Pinal account of ancillary representa¬ 
tive necessary 

Ohio.—In re Kelley’s Estate, App., 34 
N.E. 2d 34. 

57. Ill.—Kelly v. Dyer, 194 N.E. 255, 
359 Ill. 46. 

Iowa.—In re Sanford’s Estate, 175 N. 

W. 506, 188 Iowa 833. 

N.Y.—In re Worch's Estate, 208 N.Y. 

S. 652, 124 Misc. 380. 

Ohio.—In re Kelley’s Estate, App., 
34 N.E.2d 34. 

B. L—Dolan v. Anthony, 152 A. 873, 
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made as the court in the ancillary jurisdiction may 
deem proper in the exercise of a sound judicial 
discretion according to the circumstances of the 
particular case. 58 

Transmission to pay debts and taxes . The court 
may order the transmission of the assets in the 
hands of the ancillary representative where they 
are needed to pay debts of the estate established 
in the domiciliary jurisdiction. 59 Although, under 
the law of the ancillary jurisdiction all claims 
against decedent’s estate may be barred, a pro¬ 
ceeding lies in the ancillary jurisdiction for the 
transfer of assets to the domiciliary jurisdiction 
for the payment of debts. 60 However, the assets 
will not be transmitted to the domicile simply for 


the purpose of subjecting them to certain taxes. 61 

Court having authority to order transmission . 
While there is no question as to the authority of 
.the court in the ancillary jurisdiction to order a 
residue of assets in that jurisdiction transmitted 
to the domiciliary representative, 62 the court of 
one jurisdiction has no authority over the repre¬ 
sentative of the other to compel him to bring in 
such assets whether it is the court of the domi¬ 
ciliary 63 or of the ancillary 64 jurisdiction. 

Boyid of domiciliary representative. The court 
may, even in cases where a transmission of the 
residue is proper, refuse to order it until the dom¬ 
iciliary representative has given a sufficient bond 
to secure its proper administration. 65 


874, 51 R.I. 181, Citing- Corpus Jxu 
ris. 

24 C.J. p 1127 note 26. 

58. U.S.—Palmer v. Palmer, D.C. 

Conn., 31 F.Supp. 861. 

Conn.—Geenty v. Phoenix Mut. Life 
Ins. Co., 14 A.2d 720, 127 Conn. 107 
—Bankers* Trust Co. of New York 
v. Greims, 147 A. 290, 110 Conn. 

36, 66 A.L.R. 726. 

Iowa.—In re Lane's Estate, 202 N.W. 
244, 245, 199 Iowa 520, citing Cor¬ 
pus Juris. 

Md.—McGehee v. McGehee, 136 A. 
905, 152 Md. 661. 

Mass.—Hite v. Hite, 17 N.E.2d 176, 
301 Mass. 294, 119 A.L.R. 517. 
Minn.—In re Pults* Estate, 225 N. 
W. 152, 153, 177 Minn. 334, citing 

Corpus Juris. 

N.J.—In re Hedden’s Estate. 181 A. 

37, 119 N.J.Eq. 161—In re Healey’s 
Estate, 134 A. 684, 4 N.J.Misc. 758. 

N.Y.—In re Marinano’s Estate, 286 
N.Y.S. 811, 158 Misc. 825—Howard 
v. Marlin-Rockwell Corporation, 281 
N.Y.S. 666, 156 Misc. 358—In re 
Ryan’s Will, 241 N.Y.S. 82, 136 
Misc, 261—In re Worch’s Estate, 
208 N.Y.S. 652, 124 Misc. 380—In re 
Bliss’ Estate, 202 N.Y.S. 185, 121 
Misc. 773. 

Pa.—In re Easby’s Estate, 131 A. 652, 
285 Fa. CO—In re McCreary’s Es¬ 
tate, 19 Erie Co. 466, 51 York Leg. 
Rec. 166—In re Mamato’s Estate, 
; 90 Pittsb.Leg.J. 74. 

R.I.—Dolan v. Anthony, 152 A. 873, 
874, 51 R.I. 181, citing Corpus Ju¬ 
ris. 

Tex.—Hare v. Pendleton, Civ.App., 
214 S.W. 948, reversed on other 
grounds, Com.App., Pendleton v. 
Hare, 231 S.W. 334. 

Vt.—In re Partridge’s Estate, 144 A. 
861, 102 Vt. 9—Whalley v. Law¬ 
rence’s Estate, 108 A. 387, 93 Vt. 
424. 

Va.—Denny v. Searles, 143 S.E. 484, 
150 Va. 701. 

Wyo.—In re Smith’s Estate, 97 P.2d 


677, 685, 55 Wyo. 181, citing Corpus 
Juris. 

24 C.J. p 1126 note 23. 

Question not one of jurisdiction 
Whether a court, which is adminis¬ 
tering upon the property within the 
state of a nonresident, will distribute 
the estate according to the laws of 
decedent’s domicile, or transmit it 
to the home representative, is a mat¬ 
ter, not of jurisdiction, but of judi¬ 
cial discretion.—Griswold v. Kelly- 
Springfield Tire Co., 120 A. 324, 94 
N.J.Eq. 308—24 C.J. p 1126 note 23 
[a]. 

Abuse of discretion 

Order refusing to permit transfer 
of estate’s assets to state of de¬ 
ceased’s domicile will not be dis¬ 
turbed unless discretion is clearly 
abused.—In re Martin’s Will, 174 N. 
E. 753, 255 N.Y. 359, a*ffirming In re 
Martin’s Estate, 243 N.Y.S. 845, 229 
App.Div. 772, which affirmed 240 N. 
Y.S. 393, 136 Misc. 51. 

59. Ill.—Headen v. Cohn, 126 N.E. 

550, 292 Ill. 210. 

24 C.J. p 1126 note 23 [c]. 

Condition of domiciliary estate may 
be shown in state where ancillary 
administration is pending by showing 
that creditors’ claims and judgments 
against administrator have been es¬ 
tablished in domiciliary estate.—In re 
Livingston’s Estate, 9 P.2d 159, 91 
Mont. 584, 90 A.L.R. 1036. 

Burden of proof 

The domiciliary executor or an¬ 
other person making such claim has 
burden of establishing that part of 
residuum of ancillary estate is re¬ 
quired by domiciliary estate for pay¬ 
ment of claims of creditors whose 
claims had been allowed by court of 
domiciliary administration.—In re 
Kelley’s Estate, Ohio App., 34 N.E.2d 
34. 

Administration charges are not 
“debts” of decedent, and courts of 
ancillary jurisdiction may inquire 
into justness thereof, when asked to 
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transmit funds to domiciliary juris¬ 
diction for their payment; that coun¬ 
sel for residuary devisees appeared 
in decedent’s domiciliary jurisdic¬ 
tion at hearing for order for coun¬ 
sel fees did not estop devisees to 
contest validity of claim, when ex¬ 
ecutor sought transfer of funds from 
ancillary jurisdiction.—Dolan v. An¬ 
thony, 152 A. 873, 51 R.I. 181. 

60. U.S.—Borer v. Chapman, Minn., 
7 S.Ct. 342, 119 U.S. 587, 30 L.Ed. 
532. 

Mont.—In re Livingston’s Estate, 9 F. 
2d 159, 91 Mont. 584, 90 A.L.R. 
1086. 

61. Transfer or inheritance tax 
N.Y.—In re Martin’s Will, 174 N.E. 

753, 255 N.Y. 359, affirming In re 
Martin’s Estate, 243 N.Y.S. 845, 
229 App.Div. 772, which affirmed 
240 N.Y.S. 393, 136 Misc. 51—In re 
Bass’ Estate, 202 N.Y.S. 185, 121 
Misc. 773. 

62. Mich.—Bedell v. Clark, 137 N. 
W. 627, 171 Mich. 486. 

24 C.J. p 1127, note 28. 

63. N.J.—Lewis v. Grognard, 17 N. 
J.Eq. 425. 

N.D.—Dow v. Lillie, 144 N.W. 1082, 
26 N.D. 512, 529, L.R.A.1915D 754. 
Domiciliary executors had no right, 
and consequently were under no le¬ 
gal obligation, to demand that a 
fund created by the surcharged ac¬ 
count of ancillary executors, after 
the payment of local creditors, should 
be turned over to them for distribu¬ 
tion, until the court of the other 
state should order its executors to 
pay over such fund to the domiciliary 
executors.—Lawton v. National Sure¬ 
ty Co., 143 N.E. 333, 248 Mass. 440. 

64. N.D.—Dow v. Lillie, 144 N.W. 
1082, 26 N.D. 512, 519, L.R.A.1915D 

754. 

Pa.—Freeman’s Appeal, 68 Pa. 151. 

65. N.D.—Dow v. Lillie, 144 N.W. 
1082, 26 N.D. 512, 519, L.R.A.4915D 
754. 

24 C.J. p 1127 note 27. 
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Proceeds of realty . As to the proceeds of real 
estate which still retain the character of that spe¬ 
cies of property, the ordinary rule with regard 
to transmitting assets to the domicile of decedent 
usually does not apply, because the right of suc¬ 
cession to real estate is governed by the lex loci 
rei sitae. 66 However, in some cases where land 
was ordered sold to pay debts the court having con¬ 
trol of the ancillary administration has ordered 
the surplus proceeds, after payment of local credi¬ 
tors, to be transmitted to the domiciliary repre¬ 
sentative for the payment of debts. 67 


§ 1006 

§ 1006. Distribution of Estate 

Under certain circumstances the court, having con¬ 
trol of the ancillary administration, may order that the 
residue of assets in the hands of the ancillary representa¬ 
tive be retained and distributed by him. 

The court may in its discretion order that the 
residue of assets remaining in the hands of an an¬ 
cillary representative after paying the claims of 
local creditors be retained and distributed by him 
instead of being transmitted to the principal rep¬ 
resentative, 68 and in a number of cases it has been 
held that under the circumstances of the particular 
case a retention of the assets was proper. 69 The 
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©6. Ala.—Phillips v. Phillips, 104 So. 
234, 237, 213 Ala. 27, citing Corpus 
Juris. 

24 C.J. p 1128 note 31. 

Will not making debts charge on 
land 

Where will authorized sale of land 
but did not make debts and funeral 
expenses charge on land, proceeds 
of land could not be considered as 
personal property to be used for 
payment of debts and claims of cred¬ 
itors whose claims were not filed and 
allowed in ancillary administration 
in this state.—Kelly v. Dyer, 194 N.E. 
255, 359 Ill. 46. 

Ordering conversion of realty into 
personalty 

In suit by ancillary administra¬ 
tor with will annexed for construc¬ 
tion of will, Illinois chancery court 
will not marshal assets consisting of 
real property alone and cause it to 
be converted into money and order 
proceeds paid to domiciliary admin¬ 
istrator for payment of claims al¬ 
lowed in his state and not presented 
or allowed in Illinois.—Kelly v. Dy¬ 
er, supra. 

Statute fixing nature and disposition 
of proceeds 

Where the statute of the state in 
which ancillary administration has 
been granted provides that the sur¬ 
plus proceeds from a sale of real es¬ 
tate shall be considered realty and 
shall be disposed of among the per¬ 
sons and in the manner in which 
realty is disposed of, an order trans¬ 
ferring the surplus proceeds to the 
domiciliary representative cannot be 
upheld as a matter of comity because 
the transfer is contrary to the stat¬ 
ute.—In re Schram's Estate, 271 N. 
W. 694, 132 Neb. 268. 

©7. D.C.—Wiggins v. Mayer, 22 F.2d 
869, 57 App.D.C. 293. 

Iowa.—In re Gable's Estate, 44 N.W. 
352, 79 Iowa 178. 

68. Ala.—Phillips v. Phillips, 104 
So. 234, 213 Ala. 27. 

Md.—McGehee v. McGehee, 136 A. 
905, 152 Md. 661. 

Minn.—In re Fults’ Estate, 225 N.W. 
152, 177 Minn. 334. 


N.J.—In re Healey’s Estate, 134 A. 

684, 4 N.J.Misc. 758. 

N.Y.—-In re Ryan’s Will, 241 N.Y.S. 
82, 136 Misc. 261. 

Pa.—In re Easby’s Estate, 131 A. 652, 
285 Pa. 60. 

Vt.—Whalley v. Lawrence’s Estate, 
108 A. 387, 93 Vt. 424. 

24 C.J. p 1128 note 32. 

Transmission of residue to domicilia¬ 
ry representative see supra § 1005. 
Distribution to residents only 

Unless expressly otherwise provid¬ 
ed by statute, the rights of legatees 
and distributees who are not resi¬ 
dents of state in which ancillary ad¬ 
ministration is granted are not the 
subject of adjudication in ancillary 
administration; a grant of jurisdic¬ 
tion to order residuum to be paid 
over to domiciliary administrator or 
executor, or to such persons entitled 
thereto, would not be construed as 
intending to authorize probate court 
to order payments direct to nonresi¬ 
dent creditors or to legatees and dis¬ 
tributees who are not residents of 
state, except legatees of specific prop¬ 
erty within state.—In re Kelley’s Es¬ 
tate, Ohio App., 34 N.E.2d 34. 

Specific bequest payable out of lo¬ 
cal realty 

Under statute relating to distribu¬ 
tion of residuum of ancillary estates, 
probate court, in ancillary adminis¬ 
tration of estate of decedent, had no 
jurisdiction o'ver claims allowed by 
court of domiciliary administration, 
or to order ancillary administrator to 
require claimants to present such 
claims to him for allowance or re¬ 
jection, or to make their allowance 
or rejection a condition precedent to 
making of payments to legatees of 
specific bequests made payable to 
them out of proceeds of realty locat¬ 
ed in state, or to order distribution 
of all funds of the residuum without 
regard to whether any part of such 
funds would be required by domi¬ 
ciliary administration of estate to 
pay claims allowed therein.—Ip re 
Kelley’s Estate, supra. 

Administration as single undertaking 

Administration of estate located in 
several jurisdictions should be single 
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undertaking, especially where final 
distribution is in court having exclu¬ 
sive jurisdiction over property.—In 
re Green's Estate, 226 N.Y.S. 436, 130 
Misc. 789. 

Assets held by consul 

Where Polish consul held shares of 
distributees as determined by Polish 
court, he was acting in ministerial 
capacity to carry out court's direc¬ 
tion concerning decedent’s property 
found in Poland; hence such shares 
were not held as decedent's property 
so as to subject consul to suit of 
one claiming them as part of dece¬ 
dent’s estate.—Gross v. Marchlewski, 
D.C.N.Y., 8 F.Supp. 85. 

69. Conn.—Geenty v. Phoenix Mut. 

Life Ins. Co., 14 A.2d 720, 127 Conn. 

107. 

N.Y.—In re Ryan’s Will, 241 N.Y.S. 

82, 136 Misc. 261. 

R.I.—Dolan v. Anthony, 152 A. 873, 

51 R.I. 181. 

24 C.J. p 1128 note 33. 

Distributees not residents of domicile 

(1) Proceeds of life insurance pol¬ 
icy will not be turned over to non¬ 
resident administrator after adminis¬ 
tration in state, where heirs at law 
are residents thereof.—Hyder v. Hy- 
der, 66 S.W.2d 235, 16 Tenn.App. 64. 

(2) Money received by ancillary ad¬ 
ministrator in settlement of cause of 
action for death should not be trans¬ 
mitted to principal administrator in 
New Jersey, where widow and infant 
children, who alone were entitled to 
benefit therefrom, were residents of 
Portugal.—In re Marinano’s Estate, 
286 N.Y.S. 811, 158 Misc. 825. 
Creditors of legatees 

(1) Court may in its discretion di¬ 
rect a reservation by an ancillary 
executor of a sum sufficient to pay 
judgments of New York creditors 
against residuary legatees of estate, 
where the rights of the creditors 
have been established through an at¬ 
tachment; final distribution of funds 
retained must await future decree, 
after final settlement of the principal 
foreign estate, or after some other 
determination of the interests of the 
beneficiaries of the estate to the 
satisfaction of the surrogate.—In re 
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court will exercise its discretion only where it 
tends to promote justice or convenience, or where 
all the interested parties are before the court, or 
where there are no debts, or where local distribu¬ 
tion will avoid the expense of double administra¬ 
tion, or in general to avoid unnecessary circuity. 70 
It has been held that only in extraordinary cases, 
where there are no creditors in the domiciliary 
jurisdiction or elsewhere, will the court having 
control of the ancillary administration direct pay¬ 
ment of the surplus directly to the distributees. 71 
The fact that transmission of the assets to the 
domicile will subject them to inheritance taxes 
does not of itself warrant distribution by the an¬ 
cillary representative. 72 

What law governs distribution. Since, as stated 
in Descent and Distribution § 5, the succession to 
personal property, wherever situated, is governed 
by the laws of the state or country where the own¬ 
er had his domicile at the time of his death, the 
distribution when made by the ancillary repre¬ 
sentative must be according to the law of the dom¬ 
icile. 73 

An error in distribution in the ancillary juris¬ 
diction may be corrected on distribution in the dom¬ 
icile by requiring distributees who have received 
more than they were entitled to to account for the 
excess. 74 


§ 1007. Actions by Foreign Representatives 

The right of foreign representatives to sue is 
considered infra §§ 1008-1011. 

Examine Pocket Parts for later cases. 

§ 1008. - Right of Actions, Conditions 

Precedent, and Defenses 

a. In general 

b. Statutory authority to sue 

c. Defenses 

a. In General 

(1) General rule 

(2) Actions on claims not subjects of 

local administration 

(3) Actions in personal capacity gener¬ 

ally 

(4) Actions on judgments 

(5) Actions on bills and notes 

(1) General Rule 

Unless given such right by statute, a representative 
of a decedent cannot sue in his representative capacity in 
any state or country other than that in which his letters 
of administration were granted. 

It is well settled that, unless such right is given 
to him by statute, an executor or administrator 
cannot sue in his representative capacity in any 
state or country other than that in which his letters 
testamentary or administration were granted. 75 


Bea V. Urquijo’s Estate, 211 N.Y.S. 
535, 125 Misc. 357. 

(2) Where a nonresident of Con¬ 
necticut died leaving a will in which 
her property was given to a nonresi¬ 
dent trustee to hold and invest dur¬ 
ing lives of nonresident’s sons, who 
were also nonresidents, the income to 
be paid to them and at their death 
the principal to be distributed to 
their issue, or, in default of issue, 
to nonresident’s own issue, and an 
ancillary administrator of nonresi¬ 
dent’s estate recovered in Connecticut 
a Judgment for money due estate, 
nonresident’s sons did not have such 
right in that money as constituted 
“property" within Connecticut, and a 
Connecticut court of equity did not 
have jurisdiction to seize on money 
recovered by judgment and hold it to 
meet demands of sons’ resident credi¬ 
tor.—Geenty v. Phcenix Mut. Life 
Ins. Co., 14 A. 2d 720, 127 Conn. 107. 

TO. N.Y.—In re Marinano’s Estate, 
285 N.Y.S. 811, 158 Misc. 825- 
In re Beresford’s Estate, 262 N.Y.S. 
78, 146 Misc. 140—In re Meyer’s 
Estate. 211 N.Y.S. 525, 125 Misc. 
361, affirmed In re Wilson, 214 N. 
Y.S. 340, 216 App.Div. 735, af¬ 
firmed In re Meyer's Estate, 155 N. 
E. 913, 244 N.Y. 598—In re Worch’s 


Estate, 208 N.Y.S. 652, 124 Misc. 
380. 

71. Iowa.—In re Lane’s Estate, 202 
N.W. 244, 199 Iowa 520. 

N.Y.—In re Van Bokkelen's Estate, 
279 N.Y.S. 420, 155 Misc. 289—In 
re Van Zandt’s Estate, 255 N.Y.S. 
359, 142 Misc. 663. 

72. N.Y.—In re Beresford's Estate, 
262 N.Y.S. 78, 146 Misc. 140. 

Transmission for purpose of paying 
taxes see supra § 1005. 

73. Mass.—Hite v. Hite, 17 N.E.2d 
176, 301 Mass. 294, 119 A.L.R. 517. 

N.J.—In re Healey's Estate, 134 A. 
684, 4 N.J.Misc. 758. 

Vt.—Whalley v. Lawrence’s Estate, 
108 A. 387, 93 Vt. 424. 

24 C.J. p 1128 note 35. 

74. Ill.—Dickinson v. Ridgely, 188 
IlI.App. 25 2, affirmed 108 N.E. 1011, 
268 III. 105. 

75. U.S.—Vogel v. New York Life 
Ins. Co., C.C.A.Tex., 55 F.2d 205, 
certiorari denied 53 S.Ct. 9, 287 U. 
S. 604, 77 L.Ed. 525—Watkins v. 
Madison County Trust & Deposit 
Co., D.C.N.Y., 40 F.2d 91—Schlor- 
er v. Mangin, D.C.N.Y., 39 F.Supp. 
64—Pirnie v. Andrews, D.C.N.Y., 30 
F.Supp. 157—Ballard v. United Dis¬ 
tillers Co., D.C.Ky., 28 F.Supp. 633 
—Holy field v. Guaranty Title 
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Trust Co., D.C.Tex., 22 F.Supp. 
896—Mann v. Pacific Atlantic S. S. 
Co., D.C.N.Y., 10 F.Supp. 527— 

Northwestern Mut. Life Ins. Co. 
v. Johnson, C.C.A.Iowa, 275 F. 757. 
Fla.—Meyers v. Ferris, 109 So. 209, 
210, 91 Fla. 958, citing Corpus Ju¬ 
ris. 

Ky.—Scott-Lees Collegiate Institute 
v. Charles, 140 S.W.2d 1060, 283 
Ky. 234. 

Me.—Fort Fairfield Nash Co. v. Nolte- 
mier, 189 A. 415, 135 Me. 84, 108 
A.L.R. 1276. 

Mass.—Brown v. Boston & M. R. Co., 
186 N.E. 59, 283 Mass. 192. 

Mich.—Weaver v. Shevitz, 235 N.W. 
244, 253 Mich. 535—Jones v. Tur¬ 
ner, 228 N.W. 796, 798, 249 Mich. 
403, quoting Corpus Juris. 

Mo.—Demattei v. Missouri-Kansas- 
Texas R. Co., 139 S.W.2d 504, 345 
Mo. 1136—In re Thompson's Es¬ 
tate, 97 S.W.2d 93, 97, 339 Mo. 
410, citing Corpus Juris —Wells v. 
Davis, 261 S.W. 58, 303 Mo. 388. 
Mont.—Lefebure v. Baker, 2 20 P. 
1111, 1112, 69 Mont. 193, quoting 
Corpus Juris. 

N.Y.—Kirkbride v. Van Note, 9 N.E. 
2d 852, 275 N.Y. 244, 112 A.L.R. 
243, reversing 296 N.Y.S. 240, 
250 App.Div. 755—In re De Baun's 
Will, 293 N.Y.S. 836, 162 Misc. 171 
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While this follows naturally from the principle j 
that letters of administration granted in one juris¬ 
diction have no extraterritorial force, see supra § 
988, and the rule is enforced even though there 
are no local creditors, 76 it is frequently stated that 
the rule is also based on the principle that to al¬ 
low a foreign representative to sue might be the 
means of exhausting or diverting local assets to 
the injury or inconvenience of local creditors. 77 

Under this rule a foreign representative can¬ 
not maintain a special proceeding, 78 dismiss an ap¬ 
peal taken by decedent and pending at the time 
of his death, 79 or sue jointly with a local repre¬ 
sentative; 80 nor do statutes providing that, if a 
party dies pending an action the cause of which 
will survive, his personal representative may take 
upon himself the prosecution of the action apply 
to a foreign representative in jurisdictions where a 
foreign representative is not authorized by statute 
to sue. 81 

By taking out ancillary letters a foreign repre¬ 
sentative becomes a domestic representative and 
entitled to sue. 82 In equity it is a settled rule that, 
where a foreign executor or administrator brings 
a suit without first obtaining ancillary letters in 
the jurisdiction in which he sues, a grant of letters 
subsequently obtained is sufficient to sustain the 
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suit, if no objection on account of his incapacity 
had been taken; and if such objection had been 
taken, he could aver the subsequent grant of let¬ 
ters by an amended bill, and proceed with the suit 
the same as though he had been duly qualified at 
the commencement. 83 A similar rule has been ap¬ 
plied in actions at law, 84 although there is also 
authority for the view that an action at law com¬ 
menced by a foreign executor or administrator be¬ 
fore obtaining ancillary letters cannot be sustained 
by a subsequent grant. 85 

Actions for death. The right of a foreign ex¬ 
ecutor or administrator to sue for the death of 
his decedent depends on the terms of the statute 
giving a right of recovery and on whether or not 
such recovery constitutes assets of the estate and 
is discussed in Death § 58 b. 

(2) Actions on Claims Not Subjects of 
Local Administration 

A foreign representative may sue to collect a claim 
which cannot be made the subject of local administration 
under the law of the state where the action must be 
brought. 

A foreign representative may sue to collect a 
claim where, under the law of the state where the 
action must be brought, the claim cannot be made 
the subject of local administration, 86 since in such 
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—Ferguson v. Harder, 252 N.Y.S. 
783, 141 Misc. 466—Farmers' Trust 
Co. of Lebanon, Pa., v. Bradshaw, 
242 N.Y.S. 598, 137 Misc. 203. 

N.C.—Monfils v. Hazlewood, 10 S.E.2d 
673, 218 N.C. 215, certiorari de¬ 
nied Monfils v. Hazelwood, 61 S.Ct. 
612, 312 U.S. 684, 85 L.Ed. 1122. 
Pa.—In re Gates’ Estate, 31 Berks 
Co.L.J. 316—Aires v. Berks County 
Trust Co., 31 Berks Co.L.J. 282. 
S.D.—Koch v. Chicago Nat. Life Ins. 

Co., 241 N.W. 617, 59 S.D. 596. 
Tex.—Thacker v. Lindahl, Com.App., 
48 S.W.2d 588, affirming Lindahl 
v. Thacker, Civ.App., 26 S.W.2d 283 
—Faulkner v. Reed, Com.App., 241 
S.W. 1002, reversing, Civ.App., 229 
S.W. 945—Hicks v. Shively, Civ. 
App., 137 S.W.2d 102—Baber v. 
Houston Nat. Exch. Bank, Civ.App., 
218 S.W. 156, error refused. 

Va.—Moore v. Smith, 15 S.E.2d 48, 
177 Va. 621. 

W.Va.—Curl v. Ingram, 6 S.E.2d 483, 
121 W.Va. 763—Winning v. Silver 
Hill Oil Co., 108 S.E. 593, 89 W. 
Va. 70. 

Wyo.—Security-First Nat. Bank v. 
King, 23 P.2d 851, 852, 46 Wyo. 59, 
90 A.L.R. 125, citing Corpus Juris. 
24 C.J. p 112-9 note 38. 

What law governs 

The right of an executor or admin¬ 
istrator to sue is governed ‘by the 
law of the forum.—Robinson v. City 


Nat. Bank of Colorado, D.C.Tex., 56 
F.2d 225. 

There is little distinction between 
special administrator, receiver in 
equity, or trustees with respect to 
capacity to bring suits in states oth¬ 
er than state in which they receive 
appointment or derive authority. 
Canfield v. Scripps, 59 P.2d 1040, 15 
Cal.App.2d 642, certiorari denied 57 S. 
Ct. 431, 300 U.S. 658, 81 L.Ed. 867. 
Representative cannot sue in federal 
court sitting in another state 
U.S.—Robinson v. First Nat. Bank, 

C. C.A.Tex., 55 F.2d 209, affirming, 

D. C.,’ 45 F.2d 613—Heath v. Smyth- 
er, D.C.S.C., 19 F.Supp. 1020—Fes¬ 
senden v. Radio Corporation of 
America, D.C.Del., 10 F.Supp. 394. 

Mo.—In re Thompson’s Estate, 97 S. 

W.2d 93, 339 Mo. 410. 

24 C.J. p 1129 note 38 [b]. 

76. Minn.—Putnam v. Pitney, 47 N. 
W. 790, 45 Minn. 242, 11 L.R.A. 
41. 

N.Y.—Taylor v. Syme, 57 N.E. 83, 162 
N.Y. 513, 31 N.Y.Civ.Proc. 1. 

77. Mo.—Demattei v. Missouri-Kan- 
sas-Texas R. Co., 139 S.W.2d 504, 
345 Mo. 1136—Wells v. Davis, 261 
S.W. 58, 303 Mo. 388. 

Mont.—Lefebure v. Baker, 226 P. 

1111,' 69 Mont. 193. 

24 C.J. p 1130 note 41. 
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78. N.Y.—Stewart v. O’Donnell, 2 
Dem.Surr. 17. 

79- N.Y.—Warren v. Eddy, 13 Abb. 
Pr. 28. 

80. N.C.—Lee v. Gause, 24 N.C. 440. 
24 C.J. p 1130 note 44. 

81. U.S.—Kropff v. Poth, C.C.N.J., 19 
F. 200. 

24 C.J. p 1130 note 45. 

82. U.S.—Robinson v. First Nat. 
Bank, D.C.Tex., 45 F.2d 613, af¬ 
firmed, C.C.A., 55 F.2d 209—Schlorer 
v. Mangin, D.C.N.Y., 39 F.Supp. 64. 

24 C.J. p 1130 note 46. 

83. N.Y.—Ferguson v. Harder, 252 N. 
Y.S. 783, 141 Misc. 466. 

24 C.J. p 1130 note 47. 

84. u.S.—Gould v. Suburban Gas & 
Electric Light Co., D.C.Mass., 243 F. 
930. 

N.Y.—Ferguson v. Harder, 252 N.Y.S. 
783, 141 Misc. 466. 

Contra Pelzer v. United Dredging 
Co., 193 N.Y.S. 676, 200 App.Div. 646, 
reversing 193 N.Y.S. 675, 118 Misc. 
210, followed in Pelzer v. Perry, 193 
N.Y.S. 946, 201 App.Div. 881. 

24 C.J. p 1130 note 48. 

85. Md.—Wright v. Gilbert, 51 Md. 
146. 

24 C.J. p 1130 note 49. 

86. Mo.—Demattei v. Missouri-Kan- 
sas-Texas R. Co., 139 S.W.2d 504, 
506, 345 Mo. 1136, citing Corpus 
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cases the reasons for the rule prohibiting suits by 
foreign representatives do not apply. 87 

(3) Actions in Personal Capacity Generally 

The rule that a representative cannot sue outside the 
Jurisdiction of his appointment applies only to actions 
which he must bring in his representative capacity and 
not where he sues as an individual. 

The rule that a representative cannot sue out¬ 
side the jurisdiction of his appointment applies 
only to actions which he must bring* in his repre¬ 
sentative capacity and not where he sues as an in¬ 
dividual. 88 If the cause of action is one which did 
not accrue to decedent in his lifetime but to the 
representative after the former’s death, the repre¬ 
sentative may sue thereon in his own name, 89 and 
the fact that in such an action he styles himself as 
representative will not defeat the action but the 
designation may be disregarded as surplusage. 90 A 
foreign representative may sue in his own name 
on a contract made by himself with defendant, 91 
to recover on an obligation executed or indorsed to 


him for money owing to the estate, 92 to foreclose 
a mortgage given to him as representative, 93 to re¬ 
cover damages for the infringement of a patent 
issued to him for an invention of decedent, 94 to 
recover from the principal obligor the amount of 
a debt for which decedent was surety and which 
the representative has paid, 95 to recover property 
of the estate to which he is personally entitled 96 
as a legatee, 97 or title to which he has acquired 
by purchase from other legatees, 98 or to recover 
lands the title to which is vested in him by the 
will," as in case of a devise to him in trust. 1 He 
may also sue to recover assets of the estate, title 
to which has vested in him as representative, but 
which have been removed from the state in which 
he was appointed, 2 or assets which an ancillary 
administrator has been ordered by the court to pay 
over to him. 3 

Successor. The personal right to bring an ac¬ 
tion in a foreign state, created by representative’s 
conduct therein, does not devolve upon the ap- 


Juris—Wells v. Davis, 261 S.W. 58, 
61, 303 Mo. 388, citing- Corpus Ju¬ 
ris. 

Pa.—Doud v. Wolf, 1 Pittsb. 107. 

87. Vt.—Purple v. Whithed, 49 Vt. 
187. 

No extraterritorial effect 

To permit a foreign executor or 
administrator to have a recovery 
which is not to be administered at 
all is not giving extraterritorial ef¬ 
fect to his letters.—Demattei v. Mis¬ 
souri-Kansas-Texas R. Co., 139 S.W. 
2d 504, 345 Mo. 1136. 

83. TJ.S.—Cramer v. Phcenix Mut. 
Life Ins. Co. of Hartford, Conn., C. 

C. A.Iowa, 91 F.2d 141, affirming, 

D. C., Phcenix Mut. Life Ins. Co. of 
Hartford, Conn., v. Lafferty, 16 F. 
Supp. 740, certiorari denied Cramer 
v. Phcenix Mut. Life Ins. Co. of 
Hartford, Conn., 58 S.Ct. 141, 302 
TJ.S. 739, 82 L.Ed. 571, rehearing 
denied 58 S.Ct. 263, 302 TJ.S. 778, 
82 L.Ed. 602, certiorari denied Co¬ 
burn v. Phcenix Mut. Life Ins. of 
Hartford, Conn., 58 S.Ct. 141, 302 
U.S. 739, 82 L.Ed. 571, rehearing 
denied 58 S.Ct. 263, 302 U.S. 778, 
S2 L.Ed. 602, certiorari denied 
Cramer v. ^Etna Life Ins. C6., 58 
S.Ct. 141, 302 U.S. 739, 82 L.Ed. 
571, rehearing denied 58 S.Ct. 263, 
302 U.S. 77 8, 82 L.Ed. 602, certio- 
Tari denied Coburn v. <®tna Life 
2ns. Co., 58 S.Ct. 141, 302 U.S. 739, 
£2 L.Ed. 571, rehearing denied 58 
S.Ct. 263, 302 U.S. 778, 82 L.Ed. 
<602—Robinson v. City Nat. Bank 
of Colorado, D.C.Tex., 56 F.2d 225— 
Schlorer v. Mangin, D.C.N.Y., 39 F. 
Supp. 64—Holyfleld v. Guaranty Ti¬ 
tle & Trust Co., D.C.Tex., 22 F. 


Supp. 896—Kaye v. May, C.C.A.N.J., 
296 F. 450. 

24 C.J. p 1131 note 52. 

89. U.S.—Robinson v. City Nat. 
Bank of Colorado, D.C.Tex., 56 F.2d 
225. 

Md.—Von Lingen v. Field, 141 A. 390, 
394, 154 Md. 638, citing Corpus Ju¬ 
ris, and reargument denied 141 A. 
927, 154 Md. 638. 

Or.—Reed v. Hollister, 188 P. 170, 
95 Or. 656. 

Wyo.—Security First Nat. Bank v. 
King, 23 P.2d 851, 853, 4 6 Wyo. 
59, 90 A.L.R. 125, quoting Corpus 
Juris. 

24 C.J. p 1131 note 53. 

90. U.S.—Robinson v. City Nat. 
Bank of Colorado, D.C.Tex., 56 F. 
2d 225. 

Md.—Von Lingen v. Field, 141 A. 390, 
154 Md. 638, reargument denied 
141 A. 927, 154 Md, 638. 

Wyo.—Security First Nat. Bank v. 
King, 23 P.2d 851, 853, 46 Wyo. 
59, 90 A.L.R. 125, quoting Corpus 
Juris. 

24 C.J. p 1131 note 54. 

91. U.S.—Robinson v. City Nat. 
Bank of Colorado, D.C.Tex., 56 F.2d 
225. 

24 C.J. p 1131 note 55. 

92. Ind.—McCord v. Thompson, 92 

Ind. 565. • 

24 C.J. p 1131 note 56. 

93. S.C.—Tyler v. Charleston Rice 
Milling Co., 10 S.E. 1067, 32 S.C. 
598. 

24 C.J. p 1131 note 57. 

94. U.S.—Goodyear v. Hullihen, D.C. 
W.Va., 10 F.Cas.No.5,573, 2 Hughes 
492. 

24 C.J. p 1131 note 58. 
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95. Mass.—Williams v. Moore, 9 
Pick. 432—Mo wry v. Adams, 14 
Mass. 327. 

96. N.C.—Glascock v. Gray, 62 S.E. 
433, 148 N.C. 346. 

97. Mo.—Morton v. Hatch, 54 Mo. 
408. 

24 C.J. p 1131 note 60. 

Admission as legatee binding 

An ancillary executrix in her ca¬ 
pacity as legatee of stock could, in 
absence of detriment to estate cred¬ 
itors, admit stockholder's status and 
bind herself thereby in stockholder's 
action against her individually as 
a debtor of corporation.—In re Rain¬ 
bow's Estate, 298 N.Y.S. 79, 163 Misc. 
732, affirmed 298 N.Y.S. 89, 251 App. 
Div. 809. 

98. N.Y.—Smith v. Webb, 1 Barb. 
230. 

99. Ky.—Chapman v. Headley, 4 S. 
W. 189, 8 Ky.L. 957. 

1. U.S.—Doe v. McFarland, Ky., 9 
Cranch 151, 3 L.Ed. 687. 

2. N.C.—Plummer v. Brandon, 40 N. 
C. 190. 

24 C.J. p 1131 note 64. 

3. Mo.—State v. Kaime, 4 Mo.App. 
479. 

Premature suit 

An action by a domiciliary repre¬ 
sentative against an ancillary rep¬ 
resentative to recover estate assets 
is premature where full distribution 
had not been made in the state of 
ancillary administration.—Watkins 
v. Madison County Trust & Deposit 
Co., D.C.N.Y., 40 F.2d 91. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 1008 


pointing court or upon the representative succeed¬ 
ing him, 4 and on the death or removal of a foreign 
representative his successor has been held not en¬ 
titled to recover without taking out ancillary let¬ 
ters on contracts made by his predecessor as the 
succeeding representative derives all of his author¬ 
ity and power from the court appointing him. 5 

(4) Actions on Judgments 

A personal representative may sue in his own name 
in another jurisdiction on a judgment recovered by him in 
his representative capacity. 

Where a representative has recovered a judg¬ 
ment in an action brought by him in his representa¬ 
tive capacity in the jurisdiction of his appoint¬ 
ment, he may sue thereon in his own name in an¬ 
other jurisdiction. 6 The reason for this rule is 
that such an action is brought by the representa¬ 
tive in his personal capacity, 7 and indeed he is the 
only one who could bring such an action, for an 
ancillary administrator, not being a party or privy 
to the judgment could not, sue on it. 8 It follows 
that the appointment of an ancillary representative 
does not preclude an action on the judgment by 
the foreign representative. 9 

A judgment in favor of decedent stands on a 
different basis, and the personal representative can¬ 
not sue thereon without taking out letters in the 
state where the action is to be brought. 10 

A foreign administrator de bonis non cannot sue 
on a judgment rendered in favor of his predeces¬ 
sor in the administration. 11 

(5) Actions on Bills and Notes 

A foreign representative may maintain an action on a 
bill or note where he can sue thereon .as an individual. 

A foreign representative may sue in his own 
name on a negotiable bill or note belonging to his 
decedent's estate if it is payable to the bearer, 12 


or if it is payable to the order of decedent and in¬ 
dorsed by him in blank, 13 or where the note ma¬ 
tures after the death of decedent; 14 and the judg¬ 
ment recovered will be a bar to any subsequent pro¬ 
ceeding against defendant on the note. 15 

If the note is not negotiable or is made payable 
to the order of the payee and not indorsed an ac¬ 
tion thereon can be brought by the representative 
only in his representative capacity, and after taking 
out ancillary letters. 16 

A negotiable instrument payable to the represent¬ 
ative in his official capacity may be the basis of an 
action by the representative anywhere; 17 and the 
same principle applies where an instrument is as¬ 
signed to the representative in his capacity as 
such. 18 

Under a statute authorizing assignees to sue in 
their own names, an executor or administrator may 
assign a note to himself individually, and then sue 
on it in his individual name in any jurisdiction. 19 
While a representative in one jurisdiction may 
transfer a bill or note payable in another so as to 
give the transferee a right of action thereon, see 
supra § 1001, it has been held that an assignee for 
collection is without power to sue on a note where 
the representative is unable to do so because of his 
foreign appointment. 20 

Sending out of state for collection. Even if the 
executor or administrator cannot sue in a foreign 
jurisdiction on a note held by decedent, yet where 
he has acquired possession of it he becomes entitled 
to its control and proceeds, and he does not lose 
his right by sending it for collection to the state 
of the maker's residence, although ancillary ad¬ 
ministration has been granted there, and he may 
sue in such state to recover the proceeds of the 
| note. 21 


4. U.S.—Robinson v. City Nat. Bank 
of Colorado, D.C.Tex., 56 F.2d 225. 

5. U.S.—Robinson v. City Nat. Bank 
of Colorado, supra. 

6. U.S.—Schlorer v. Mangin, D.C.N. 
Y. f 39 F.Supp. 64. 

Or.—Reed v. Hollister, 188 P. 170, 
95 Or. 656. 

24 C.J. p 1131 note 66. 

7. U.S.—Schlorer v. Mangin, D.C.N. 
Y., 39 F.Supp. 64. 

24 C.J. P 1132 note 67. 

8. Mass.—Talmage v. Chapel, 16 
Mass. 71. 

24 C.J. P 1132 note 68. 

9. Pa.—Hare v. O’Brien, 82 A. 475, 
233 Pa. 330, 39 L.R.A.,N.S., 430, 
Ann.Cas.l913B 624. 

10. Mo.—Miller v. Hoover, 97 S.W. 

210,. 121 Mo.App. 568. 


Tex.—Summerhill v. McAlexander, 1 
Tex.A.Civ.Cas. § 584. 

11. Tex.—Davis v. Phillips, 32 Tex. 
564. 

12. U.S.—Griswold v. Central Ver¬ 
mont R. Co., C.C.Vt., 9 F. 797, 20 
Blatchf. 212. 

24 C.J. p 1132 note 72, p 735 note 2. 

13. Mich.—Knapp v. Lee, 3 N.W. 
244, 42 Mich. 41. 

24 C.J. p 1132 note 73. 

14. U.S.—Giddings v. Green, C.C.Va., 
48 F. 489. 

15. Mich.—Knapp v. Lee, 3 N.W. 244, 
42 Mich. 41. 

16. Mich.—Jones v. Turner, 228 N. 
W. 796, 249 Mich. 403—Knapp v. 
Lee, 3 N.W. 244, 42 Mich. 41. 
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Mont.—Lefebure v. Baker, 220 P. 
1111, 1114, 69 Mont. 193, citing 

Corpus Juris. 

17. Mo.—Tittman v. Thornton, 17 
S.W. 979, 107 Mo. 500, 16 L.R.A. 
410. 

18. Miss.—Rucks v. Taylor, 49 Miss. 
552. 

Id. Md.—Lucas v. Byrne, 35 Md- 
485. 

20. Tex.—Thacker v. Lindahl, Com. 
App. f 48 S.W. 2d 588, affirming Lin¬ 
dahl v. Thacker, Civ.App., 26 S.W. 
2d 283. 

W.Va.—Curl v. Ingram, 6 S.E.2d 483, 
121 W.Va. 763. 

21. Iowa.—Chamberlin v. Wilson, 45 
Iowa 149. 
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1). Statutory Authority to Sue 

(1) In general 

(2) Conditions of exercise of right 
(1) In General 

In many jurisdictions, statutes have conferred on for¬ 
eign representatives the right to sue. 

In a number of jurisdictions the right to sue has 
been conferred on foreign representatives by stat¬ 
ute. 22 Under these statutes a foreign representa¬ 
tive may sue out an execution on a judgment ren¬ 
dered in favor of decedent in his lifetime, 23 or 
may prosecute an action commenced by decedent 
where the cause of action survives and no local 
representative has been appointed ; 2 * but such stat¬ 


utes do not confer on foreign representatives any 
greater power with reference to property of the es¬ 
tate than is conferred by their letters of adminis¬ 
tration, 25 and do not authorize them to maintain 
any suit which they would not be authorized to 
bring in the court of the state where they were ap¬ 
pointed. 26 

Where under the statutes the right to sue is not. 
general, it can be exercised only under the condi¬ 
tions 27 and with regard to the particular causes 
of action specified; 23 but a general right of action 
applies to actions for torts as well as those aris¬ 
ing out of contract. 29 

Statutes authorizing foreign representatives to 
sue do not oust the jurisdiction of probate courts 


22. U.S.—-Ballard v. United Distil¬ 

lers Co., D.C.Ky., 28 F.Supp. 633 
—Fessenden v. Radio Corporation 
of America, D.C.Del., 10 F.Supp. 
■ 394. 

Del.—New York Trust Co. v. Riley, 
15 A.2d 772, reversing- Coca-Cola 
International Corporation v. New 
York Trust Co., Ch., 8 A. 2d 511, 
and certiorari granted Riley v. 
New York Trust Co., 61 S.Ct. 1105, 
312 U.S. 555, 85 L.Ed. 1517, motion 
granted 62 S.Ct. 357, 314 U.S. 584, 
affirmed 62 S.Ct. 608, rehearing de¬ 
nied 62 S.Ct. 903. 

D.C.—Duehay v. Acacia Mut. Life Ins. 
Co., 105 F.2d 768, 70 App.D.C. 245, 
124 A.L.R. 1268. ' 

Fla.—Eastman Co. v. Any on, 156 So. 
302, 116 Fla. 137. 

Okl.—Cadwell v. Ryan, 86 P.2d 282, 
184 Okl. 174. 

S D.—Poppke v. Poppke, 231 N.W. 933, 
57 S.D. 262. 

24 C.J. p 1132 note 84. 

Suit by attorney in fact not author¬ 
ized 

An administrator appointed in sis¬ 
ter state to administer upon the es¬ 
tate of one who is a resident of 
and domiciled in such sister state 
cannot lawfully empower a person to 
act as his attorney in fact so as to 
entitle such person to sue in his 
own right in the courts of another 
state to collect assets of the estate 
of deceased person found therein.— 
Riddle v. Slack, 115 A. 741, 96 N.J. 
Law 412. 

To set aside ancillary administration 
A statute authorizing prosecution 
of any action in any court by a for¬ 
eign executor or administrator au¬ 
thorized proceeding by executor, . 
named in holographic will probated 
in a foreign state, to set aside order 
of local court granting letters of gen¬ 
eral administration; and the words 
"any action in any court of this 
state” in statute are not confined by 
words latey appearing in the statute 
referring to “any action at -law or 


suit in equity,” since such words 
do not properly comprehend a pro¬ 
ceeding in a probate court.—In re 
Gilbert's Estate, 15 A.2d 111, 18 N.J. 
Misc. 540. 

To recover purchase money 

Statute permitting foreign execu¬ 
tor or administrator under will of 
nonresident to execute deeds empow¬ 
ers them to take necessary action to 
enforce payment of purchase price.— 
Girard Trust Co. v. Tampashores De¬ 
velopment Co., 117 So. 786, 95 Fla. 
1010. 

Foreign trust company acting as 
executor could bring action within 
state to foreclose mortgage.—Acorn 
Wood Realty v. Old Colony Trust 
Co., 151 So. 533, 113 Fla. 320. 

m New York 

(1) Since repeal of statute provid¬ 
ing that foreign administrator could 
sue or be sued, foreign administra¬ 
tors have no better standing in state 
courts than they had at common law. 
—Kirkbnde v. Van Note, 9 N.E.2d 
852, 275 N.Y. 244, 112 A.L.'R. 243, 
reversing 296 N.Y.S. 240, 250 App. 
Div. 755—In re DeBaun’s Will, 293 N. 
Y.S, 836, 162 Misc. 111. 

(2) Under such statute, it was held 
that a foreign executrix of a lega¬ 
tee could institute proceedings to 
compel an accounting by an executor 
without having taken out ancillary 
letters within the state.—In re Ned- 
ham’s Estate, 182 N.Y.S. 415, 192 
App. Div. 170. 

(3) A statute permitting a foreign 
executor to sue in this state in his 
capacity as executor in like manner 
as a nonresident, permits suit by a 
foreign trust corporation as a foreign 
executor, notwithstanding the use of 
the word “his” in the statute, the 
statute authorizing the appointment 
by the courts of this state of a for¬ 
eign trust company as executor, pro¬ 
vided there are reciprocal provision® 
in the laws of the given foreign 
state, not being applicable to the 
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question of bringing suit.—St. Louis 
Union Trust Co. v. Hoffstaedter, 202 
N.Y.S. 71, 121 Misc. 762, affirmed 204 
N.Y.S. 945, 209 App.Div. 820. 

23. Ill.—Keefer v. Mason, 36 Ill. 406. 

24. U.S.—Noonan v. Bradley, Wis., 
12 Wall. 121, 20 L.Ed. 279. 

25. Del.—New York Trust Co. v. 
Riley, 16 A.2d 772, reversing Coca- 
Cola International Corporation v. 
New York Trust Co., Ch., 8 A.2d 
511, and certiorari granted Riley v. 
New York Trust Co., 61 S.Ct. 1105, 
312 U.S. 555, 85 L.Ed. 1517, motion 
granted 62 S.Ct. 357, 314 U.S. 584, 
affirmed 62 S.Ct. 608, rehearing de¬ 
nied 62 S.Ct. 903. 

24 C.J. p 1133 note 87. 

26. Del.—New York Trust Co. v. 
Riley, supra. 

24 C.J. p 1133 note 88. 

27. U.S.—Ballard v. United Distill¬ 
ers Co., D.C.Ky., 28 F.Supp. 633. 

N.J.—In re Gilbert's Estate, 15 A. 2d 
111, 18 N.J.Misc. 540—Green v. Do- 
lin, 139 A. 825, 5 N.J.Misc. 1000. 
W.Va.—Winning v. Silver Hill Oil 
Co., 108 S.E. 593, 89 W.Va. 70. 

24 C.J. p 1133 note 89. 

23. U.S.—Ballard v. United Distill¬ 
ers Co., D.C.Ky., 28 F.Supp. 633. 
W.Va.—Winning v. Silver Hill Oil 
Co., 108 S.E. 593, 89 W.Va. 70. 

24 C.J. p 1133 note 90. 

Possessory right in realty 

The statute providing that any 
foreign executor or administrator 
may commence or prosecute an ac¬ 
tion in the state in his representa¬ 
tive capacity in the same manner and 
under the same restrictions as in 
the case of a resident, a foreign ex¬ 
ecutor or administrator is not au- 1 
thorized to maintain an action based 
on possessory rights in decedent’s 
realty.—Bowen v. Willard, 281 N.W. 
256, 203 Minn. 289. 

29. Ala.—Campbell v. Hughes, 42 So. 

42, .144 Ala. 393. 

Ga.—Averitt v.. Rope, 30 Ga. 660. 
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to appoint ancillary representatives, as shown su¬ 
pra § 991, and the latter have the superior right to 
sue in the jurisdiction of their appointment; 30 and 
such an appointment made after an action is in¬ 
stituted by a foreign representative may present 
a good defense to a further maintenance of the ac¬ 
tion, 31 although this is not invariably true, 32 and 
a substitution of the local ancillary representative 
is sometimes provided for. 33 In some states the 
statutes expressly restrict the right of a foreign 
representative to sue to cases where no local rep¬ 
resentative has been appointed. 34 

Where there is no local representative, the right 
of a foreign domiciliary representative to sue is 
superior to that of a foreign ancillary representa¬ 
tive, 35 and some statutes have been held to author¬ 
ize only foreign domiciliary representatives to 
sue. 36 

If the foreign representative dies pending an ac¬ 
tion instituted by him, the action abates, and an 
administrator de bonis non cannot be substituted 
as a party, 37 but the administrator de bonis non 
may bring a new action. 38 

(2) Conditions of Exercise of Right 

(a) Filing letters testamentary or of ad¬ 

ministration 

(b) Bond 


(a) Filing Letters Testamentary or of Ad¬ 

ministration 

A foreign representative is frequently required to 
file his original letters or an authenticated copy thereof 
in some court of the state where the action is brought in 
order to be entitled to prosecute such action. 

Some of the statutes authorizing foreign repre¬ 
sentatives to sue make no distinction between such 
representatives and those appointed under their 
own laws, 39 although under others the foreign rep¬ 
resentative is required to file his original letters 
testamentary or of administration or an authenti¬ 
cated copy thereof in some court of the state where 
the action is brought; 40 but it is not necessary to 
file a certified copy of the proceedings incident to 
the probate of the will. 41 This requirement, how¬ 
ever, is merely to furnish evidence of plaintiff’s 
representative character, 42 and may be complied 
with after the suit is instituted, 43 unless the stat¬ 
ute expressly provides that such letters shall be 
filed before commencing the action. 44 The statute 
is not applicable, however, where the administra¬ 
tor sues as an individual and not in the right of his 
intestate. 45 

(b) Bond 

In order to prosecute an action in the state, a foreign 
representative must comply with statutory requirements 


30. D.C.—Duehay v. Acacia Mut. 

Life Ins. Co., 105 F.2d 768, 70 

App.D.C. 245, 124 A-L-R. 1268. 

24 C.J. p 1133 note 93. 

Possession of note unnecessary 
Ancillary administrator could sue 
on note held by decedent in another 
state without assignment of note by 
administrator in the other state.— 
Marden v. Jones, 169 A. 309, 165 
Md. 450. 

31. Ala.—Broughton v. Bradley, 34 
Ala. 694, 73 Am.D. 474. 

32. Ala.—Campbell v. Hughes, 42 So. 
42, 144 Ala. 393. 

24 C.J. p 1133 note 95. 

33. Ill.—Walker v. Welker, 55 Ill. 
App. 118. 

24 C.J. p 1133 note 96. 

34. Ky.—Gibbs v. Deins, 139 S.W. 
2d 430, 282 Ky. 625. 

24 C.J. p 1133 note 97. 

35. Ala.—Harrison v. Mahorner, 14 
Ala. 829. 

36. Del.—New York Trust Co. v. 
Riley, 16 A.2d 772, reversing Coca- 
Cola International Corporation v. 
New York Trust Co.,‘ Ch., 8 A.2d 
511, and certiorari granted Riley 
v. New York Trust Co., 61 S.Ct. 
1105, 312 U.S. 555, 85'LJBd. 1517, 
motion granted 62 S.Ct. 357, 314 U. 
S. 5*4, affirmed 62 S:Ct, 60*, re^ 
hearing denied 62 S.Ct. 963. 


37. Ga.—Isbell v. Blanchard, 21 S. 
E. 720, 94 Ga. 678—Jones v. Lamar, 
77 Ga. 149. 

38. Ga.—Patterson v. Blanchard, 25 
S.E. 572, 98 Ga. 518. 

39. Ind.—Upton v. Adams, 27 Ind. 
432. 

24 C.J. p 1134 note 2. 

40. Colo.—Clark v. Tindolph, 185 P. 
648, 67 Colo. 67. 

Ga.—Jolley v. Sloan, 7 S.E.2d 325, I 
61 Ga.App. 747. 

N.J.—Riddle v. Slack, 115 A. 741, 
96 N.J.Law 412—In re Gilbert’s Es¬ 
tate, 15 A.2d HI, 18 N.J.Misc. 540 
—Green v. Dolin, 139 A. 825, 5 
N.J.Misc. 1000. 

24 C.J. p 1134 note 3. 

Xkiberal construction 

Courts incline to extend, „ rather 
than restrict, spirit of comity in 
such matters as receipt of letters of 
administration, granted in other 
states, as competent authority of ad¬ 
ministrator, and a statute, requiring 
receipt of letters of administration, 
granted in another state should be 
liberally construed and the word 
“state” comprehends foreign nation, 
so as to authorise suit by represen- 
i tatire- appointed in a foreign.country. 
—Fessenden v. Radio Corporation of 
[ America, D.C.Del., 10 F.£upp- 394. 
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Federal statute not applicable 

That certificate of probate court of 
sister state appointing administra¬ 
trix de bonis non did not comply 
with federal statute was held not to 
preclude a state from giving effect 
thereto.—Mobile & O. R. Co. v. Swain, 
145 So. 627, 164 Miss. 825. 

41. Ga..—Jolley v. Sloan, 7 S.E. 2d 
325, 61 Ga.App. 747. 

42. Del.—Morgan v. Ownbey, 100 A. 
411, 6 Boyce 379. 

24 C.J. p 1134 note 4. 

43. Ga.—Jolley v. Sloan, 7 S.E.2d 
325, 61 Ga.App. 747. 

24 C.J. p 1134 note 5. 

Any time before bearing 

Under New Jersey law regarding 
filing of exemplified copy of letters 
of administration by foreign admin¬ 
istrator seeking to maintain action, 
the exemplified copy may be filed at 
any time before hearing.—Kirincich 
v. Standard Dredging Co., D.C.N.J., 
27 F.Supp. 219. 

44. U.S.—Beaumont v. Beaumont, C. 
C.N.J., 144 F. 288. 

Minn.—Fogle v. Schaeffer, 23 Minn. 
304. 

45. U.S.—Kaye v. May, C.C.A.N.J., 
296 F. 450. ’ 

24 aJ. p 1134 note 3 [f]. 
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as to the filing of a bond, In the absence of a waiver 
thereof. 

Under some of the statutes a foreign executor 
or administrator bringing an action in a state court 
is required to give a bond, 46 in some cases a bond 
or security for costs being required, 47 and in oth¬ 
ers the requirement being that before judgment 
can be rendered the executor or administrator must 
give a bond for the proper administration of the 
amount recovered. 48 The requirement of a bond 
may be waived, 49 and is waived by a failure to 
raise any objection based on the failure to furnish 
the bond. 50 

c. Defenses 

In an action by a foreign representative on a cause 
of action accruing to decedent in his lifetime defendant 
is entitled to the same defenses as though the action had 
been instituted under local letters of administration. 

In an action by a foreign representative on a 
cause of action accruing to decedent in his life¬ 
time defendant is entitled to the same rights of 
defense as though the action had been instituted 
under local letters of administration. 51 An action 
by a foreign representative in his individual ca¬ 
pacity on a bill or note belonging to the estate is 
subject to any defense originally open to the prom¬ 
isor, 52 and, as the note is the property of the es¬ 
tate, any proper claim which defendant has against 
the estate may be presented as a set-off in the ac¬ 
tion in the same manner as though the action were 
brought by plaintiff as representative. 53 
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In an action by a domiciliary representative 
against an ancillary representative to recover es¬ 
tate assets, distribution to legatees by the ancillary 
representative has been held a good defense. 54 

§ 1009. - Waiver of Objection as to Inca¬ 

pacity 

A defendant may waive the objection that the for¬ 
eign representative is not entitled to prosecute the action 
because of failure to comply with statutory provisions. 

The lack of issue of local letters affects only 
the capacity to sue, not the jurisdiction of the 
court, 55 and one who is sued by a foreign execu¬ 
tor or administrator may waive the objection that 
plaintiff has not capacity to sue 56 or has not com¬ 
plied with conditions on which his statutory right 
to sue depends. 57 It is usually considered that the 
objection is waived by failure to take it at the 
proper time and in the proper manner, 58 although 
it has been said that, even if defendant has failed 
to raise the objection in any form by his pleading, 
it is still available to him on motion in arrest of 
judgment, or on error, if the record discloses the 
defect. 59 

§ 1010. - Limitations 

Limitations begin to run against the right of action 
by a foreign representative from the date cf his foreign 
appointment, but where ancillary letters must be taken 
out the statute does not begin to run until the date of 
the ancillary appointment. 

Where a foreign representative is authorized 


46. U.S.—Ballard v. United Distill¬ 
ers, Co., D.C.Ky., 28 F.Supp. 633. 

Fla.—Meyers v. Ferris, 109 So. 209, 
91 Fla. 958. 

24 C.J. P 1134 note 7. 

Proof or admission of assets neces¬ 
sary 

Foreign administrator need not 
locally record' his letters of admin¬ 
istration or give bond for double 
value of property involved in order 
to maintain suit until resident has 
admitted or has been adjudged to 
possess estate’s assets.—Terry v. 
Stull, 168 A. 251, 19 Del.Ch. 412. 

47. Ky.—Fishel v. Dixon, 278 S.W. 
545, 212 Ky. 2. 

24 C.J. p 1134 note 8, p 319 note 65. 

48. Ky.—Fishel v. Dixon, supra. 

24 C.J. p 1134 note 9. 

49. U.S.—Thomas v. Green County, 

C.C.A.Ky., 159 F. 339, 89 C.C.A. 405, 
affirmed 29 S.Ct. 168, 211 U.S, 

598, 53 L.Ed. 343. 

Ky.—Swift v. Donahue, 46 S.W. 683, 
104 Ky. 137, 20 Ky.L. 446. 

50. Ky.—Swift v. Donahue, supra. 

51- Ga.—Russell v. Hubbard, 76 Ga. 
613. 


52. Me.—Barrett v. Barrett, 8 Me. 
353. 

53. Mich.—Knapp v. Lee, 3 N.W. 244, 
42 Mich. 41. 

24 C.J. p 1132 note 77. 

54. U.S.—Watkins v. Madison Coun¬ 
ty Trust & Deposit Co., D.C.N.Y., 
40 F.2d 91. 

55. N.Y.—Ferguson v. Harder, 252 
N.Y.S. 783, 141 Misc. 466—Farmers’ 
Trust Co. of Lebanon, Fa., v. Brad¬ 
shaw, 242 N.Y.S. 598, 137 Misc. 203. 

56. Ky.—Palm v. Howard, 102 S.W. 
267, 1199, 31 Ky.L. 316, 814. 

N.Y.—Farmers’ Trust Co. of Leban¬ 
on, Pa. v. Bradshaw, 242 N.Y.S. 
598, 137 Misc. 203. 

Wyo.—Security First Nat. Bank v. 
King, 23 P.2d 851, 853, 46 Wyo. 
59, 90 A.L.R. 125, citing Corpus 
Juris. 

57. N.Y.—Farmers’ Trust Co. of Le¬ 
banon, Pa. v. Bradshaw, 242 N.Y. 
S. 598, 137 Misc. 203. 

24 C.J. p 1135 note 13. 

Waiver of bond see supra § 1008 b 
(2) (b). 

Piling is condition subsequent 
Ga.—Jolley v. Sloan, 7 S.E.2d 325, 
. 61 Ga-Appv 747. 
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Seeking judgment against representa¬ 
tive 

Where there was no objection that 
a certified copy of the proceedings 
incident to the probate of the will 
of deceased was not filed with the 
clerk of the superior court and de¬ 
fendants sought to recoup certain 
sums from executor, objection to the 
right of the foreign executor to sue 
was ’‘waived” by defendants seeking 
a judgment against the executor.— 
Jolley v. Sloan, supra. 

58. Cal.—Canfield v. Scripps, 59 P.2d 

1040, 15 Cal.App.2d 642, certio¬ 

rari denied 57 S.Ct. 431, 300 U.S. 
658, 81 L.Ed. 867. 

N.Y.—Farmers’ Trust Co. of Lebanon, 
Pa. v. Bradshaw, 242 N.Y.S. 598, 
600, 137 Misc. 203, citing Corpus? 
Juris. 

Va.—Moore v. Smith, 15 S.E.2d 48, 
177 Va. 621. 

24 C.J. p 1135 note 14. 

Manner of pleading objection see in¬ 
fra § 1011. 

59. Mich.—Vickery v. Beir, 16 Mich. 

50. 
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by statute to sue without taking out ancillary let¬ 
ters of administration, the statute of limitations be¬ 
gins to run against the right of action from the 
date of his foreign appointment, 60 but where an¬ 
cillary letters must be taken out the statute does 
not begin to run until the date of the ancillary ap¬ 
pointment. 61 

§ 1011. - Proceedings 

a. In general 

b. Pleading 

c. Evidence 

d. Judgment and review 

a. In General 

Where a foreign representative takes out ancillary 
letters and brings an action in the ancillary jurisdiction, 
it is not necessary to make a foreign corepresentative 
who did not also take out ancillary letters a party. 

General rules apply with respect to parties to 
actions by foreign executors or administrators. 62 
A domestic representative need not be made a par¬ 
ty to an action brought by a representative appoint¬ 
ed in another state, where the foreign representa¬ 
tive is authorized by statute to sue; 63 and where 
a foreign representative takes out ancillary letters 
and brings an action in the ancillary jurisdiction it 
is not necessary to make a foreign corepresentative 
who did not also take out ancillary letters a par¬ 
ty. 64 

Local representatives cannot be substituted for 
foreign representatives by a nunc pro tunc order 
reviving a statutory liability theretofore expiring. 65 

b. Pleading 

(1) In general 

(2) Plea or answer 


(1) In General 

Actions by foreign representatives are subject to the 
iame rules of pleading as actions brought by domestic 
representatives. 

Where foreign representatives are authorized by 
statute to sue, such actions are subject to the same 
rules of pleading as actions brought by domestic 
representatives. 66 Letters of administration may 
be pleaded with a profert where- the representative 
is plaintiff, 67 and where a profert is made the 
effect is the same as though the letters were set out 
in the declaration and it is not necessary to aver 
in what state they were granted. 68 A complaint 
of a foreign executor is not demurrable because 
it does not set out a copy of the exemplification 
of his official bond and letters testamentary, where 
he has actually filed a duly authenticated copy of 
his appointment. 69 Where a foreign executor 
takes out ancillary letters and sues as an ancillary 
representative, it is sufficient for him to allege his 
ancillary appointment without alleging that the 
will has been admitted to probate. 70 

Where a foreign representative sues in his per¬ 
sonal capacity, and the facts alleged show that the 
action is sustainable in such capacity, an averment 
of his official character may be rejected as surplus¬ 
age. 71 

(2) Plea or Answer 

Objection to the right of a foreign representative to 
sue should ordinarily be taken advantage of by a plea in 
abatement or by a demurrer where it appears on the face 
of the pleading. 

Where foreign representatives are not author¬ 
ized to sue, the fact that plaintiff is a foreign rep- 
j resentative should ordinarily be pleaded in abate- 


60. Ala.—Bell v. Nichols, 38 Ala. 678 
—Manly v. Turnipseed, 37 Ala. 522. 

Limitations in actions by or against 
personal representatives generally 
see supra §§ 730-733. 

61. Conn.—Hobart v. Connecticut 
Turnp. Co., 15 Conn. 145. 

62. Necessary parties 

An infant is a necessary party to 
a bill by an executor and trustee for 
transfer of the infant’s property, 
and, if paper filed were otherwise 
sufficient as a bill, it would be defec¬ 
tive for such reason.—Winning v. Sil¬ 
ver Hill Oil Co., 108 S.E. 593, 89 W. 
Va. 70. 

63. Ga.—Isbill v. Blanchard, 21 S.E. 
720, 94 Ga. 678. 

64. Fla.—Eastman Co. v, Anyon, 156 
So. 302, 116 Fla. 137. 

N.Y.—Lawrence v. Townsend, 88 N. 
Y. 24. 

65. U.S.—The Princess Sophia, D.C. 


Wash., 36 F.2d 591, denying rehear¬ 
ing 35 F.2d 736. 

56. N.Y.—In re Kelley’s Estate, 19 

N.Y.S.2d 837, 174 Misc. 53, affirmed 
23 N.Y.S.2d 464, 260 App.Div. 852, 
appeal granted 24 N.Y.S.2d 994, 260 
App.Div. 1007, affirmed 33 N.E.2d 
561, 285 N.Y. 644. 

W.Va.—Winning v. Silver Hill Oil 
Co., 108 S.E. 593, 89 W.Va, 70. 

24 C.J. p 1135 note 25. 

Styling* as executor 

In proceeding by executor, named 
in holographic will probated in Penn¬ 
sylvania, to set aside order of New 
Jersey court granting letters of gen¬ 
eral administration, surrogate's court 
could disregard executor’s failure to 
style itself as executor in introduc¬ 
tion to petition, and could determine 
that executor was suing as executor 
from allegations of petition.—In re 
Gilbert’s Estate^ 15 A.2d 111, 18 N. 
J.Misc. 540. 


Issues and proof 

An allegation that a foreign will 
had been duly probated in the local 
state has been held sufficient to ad¬ 
mit proof that the foreign corpora¬ 
tion was qualified under the local 
laws to sue as the legal representa¬ 
tive of decedent.—Nelson v. Detroit & 
Security Trust Co., Tex.Com.App., 56 
S.W.2d 860, affirming, Civ.App., 38 
S.W.2d 360. 

67. Ill.—Collins v. Ayers, 13 Ill. 358. 

68. Ala.—Carr v. Wyley, 23 Ala. 
821. 

69. U.S.—Cordingly v. Kennedy, 
Colo., 239 F. 645, 152 C.C.A. 479. 

70. N.Y.—Leland v. Manning, 4 Hun 
7. 

71. Wyo.—Security-First Nat. Bank 
v. King, 23 P.2d 851, 46 Wyo. 59, 90 
A.L.R. 125. 

24 C.J. p 1135 notes 31, 32. 
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ment, 72 and if not so pleaded will be waived; 73 
but if the fact appears on the face of the complaint 
the objection may be taken by demurrer, 74 and will 
be waived if not so taken. 75 Accordingly a mo¬ 
tion to dismiss a suit because plaintiff was appoint¬ 
ed administrator in another state is too late after 
a plea on the merits. 76 

Where a foreign representative is authorized to 
sue, his right to tlo so can be questioned only by 
a plea under oath denying his representative ca¬ 
pacity; 77 but defendant may by demanding oyer 
of the letters and demurring to the declaration take 
advantage of any material variance between the 
letters produced and the statement of them in the 
declaration. 78 Where a foreign representative may 
or may not sue according to the circumstances of 
the case, a plea that he is a foreign representative 
is deficient unless it also shows that the facts were 
such that he was not authorized to sue. 79 

If plaintiffs representative capacity is not ques¬ 
tioned and the only objection is that he has not 
complied with some statutory requirement, this 
fact should be pleaded in abatement; 80 unless spe¬ 
cially pleaded, the objection is waived. 81 

c. Evidence 

Proof of his representative capacity must be made 
by a foreign representative where objection thereto Is 
raised. 

General rules as to evidence in civil actions are 


applicable in actions by a foreign representative. 82 

Proof of representative capacity. The repre¬ 
sentative must prove his representative capacity 
at the trial if it has been put in issue by defend¬ 
ant, 83 but otherwise such proof is not necessary. 84 
After the filing of an exemplification of letters of 
administration of a foreign administrator, such 
exemplification is admissible in evidence, although 
not accompanied by an exemplification of the pro¬ 
ceedings appointing plaintiff administrator, 85 and 
it is sometimes provided by statute that a duly 
authenticated copy of the foreign letters is suffi¬ 
cient proof. 86 In the absence of statute the fact 
is sufficiently established by the production of plain¬ 
tiff’s foreign letters, 87 or of a certified copy of the 
record of the probate court and a certificate of the 
probate judge to the effect that such letters were 
issued. 88 Where a court of a sister state had pow¬ 
er, on discharge of a public administrator, to sub¬ 
stitute another as administrator, an order of sub¬ 
stitution is conclusive in suit by the substituted ad¬ 
ministrator. 89 

<L Judgment and Review 

Statutory conditions precedent to the entry of judg¬ 
ment in an action by a foreign representative can be 
Invoked only by those whose rights might be affected by 
their omission. 

A statute providing that no judgment in favor 
of a foreign executor or administrator shall be ren¬ 
dered until the foreign representative shall first 


72. XJ.S.—McAleer v. Clay County, C- 
C.Iowa, 38 P. 707. 

Wis.—Johnson v. Wilson, 1 Finn. 65. 

73. Idaho.—Anthes v. Anthes, 121 P. 
553, 21 Idaho 305. 

24 C.J. p 1136 note 34. 

First disclosed at hearing 

Objection to foreign administrator 
was properly made at hearing with¬ 
out plea in abatement where foreign 
appointment was first disclosed on 
the taking of testimony.—The Prin¬ 
cess Sophia, D.C.Wash,^ 36 F.2d 531, 
denying rehearing 35 F.2d 736. 

74. Mont.—I/efebure v. Baker, 220 
P. 1111, 69 Mont. 193. 

24 C.J. p 1136 note 35. 
f*5. Idaho.—Anthes v. Anthes, 121 P. 
553, 21 Idaho 305. 

Mo.—Wright v. Wayland, App., 188 S. 
W. 928. 

24 C.J. p 1136 note 36. 

76. La.—Me Grew v. Browder, 2 
Mart.,N.S., 17. 

N.Y.—Ferguson v. Harder, 252 N.Y.S. 
783, 141 Misc. 466. 

So, equity it has been held that, 
where the bill sets forth a§rm^ 
tively, as the foundation of the 
right to sue, a foreign grant of let¬ 
ters, the objection may be raised at 

* i 


the hearing on the merits, under an 
answer denying all the allegations of 
the bill, but not specifically referring 
to plaintiff's incapacity to sue.—Mills 
v. Knapp, C.C.N.Y., 39 F. 592. 

77. Miss.—Hope v. Hunt, 59 Miss. 
174. 

24 C.J. p 1136 note 39. 

78. Ill.—Collins v. Ayers, 13 Ill. 358. 

79. Vt.—Church v. Church, 63 A. 
228, 78 Vt- 360. 

80. Wis.—Smith v. Peckham, 39 Wis. 
414. 

24 C.J. p 1136 note 42. 

81. Ala.—Berlin v. Sheffield Coal, 
Iron & Steel Co., 26 So. 933, 124 
Ala. 322. 

Minn.—Pope v. Waugh, 103 N.W. 500, 
94 Minn. 502. 

82. Admissibility 

In an action by a foreign represen¬ 
tative for conversion, the local court 
should admit evidence to prove 
claims and distributees unless and 
until shown that the court appoint¬ 
ing such representative had deter¬ 
mined such questions.—Thomas v. 
Morristown State Bank, 221 N.W. 257, 
53 S.P. 499. 

S3. Ill.—Collins v. Ayers, 13. LLL 358. 
24 C.J. p 1136 note 44. 
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84. Ill.—Union R. & Transit Co. v. 
Shacklet, 10 N.E. 896, 119 Ill. 232. 

24 C.J. p 1136 note 45. 

85. Ga.—Taylor v. McKee, 48 S-E. 
943, 121 Ga. 223. 

86. Ill.—Collins v. Ayers, 13 Ill. 
358. 

24 C.J. p 1136 note 48. 

87. U.S.—Cheney v. Stone, C.C.Neb., 
29 F. 885. 

Ga.—Jolley v. Sloan, 7 S.E.2d 325, 61 
Ga.App. 747. 

Failure to object 

In an action by an administrator 
appointed in another state, defend¬ 
ant, having made no objection to the 
receipt in evidence of the letters of 
administration, was not entitled to a 
directed verdict on the ground that 
the administrator had not filed an ex¬ 
emplified copy of the letters of ad¬ 
ministration in the office of the reg¬ 
ister of the prerogative court under 
applicable statutes.—Kaye v. May, C. 
C.A.N.J., 296 F. 450. 

88. Ark,—Carmichael v. Saint, 16 
Ark. 28. 

24 C.J. p 1136 note 50. 

89. Ark.—McCarthy v. Troll, 118 S, 
W. 416, 90 Ark. 199; 
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nave given ten days published notice of the pen¬ 
dency of the action is for the benefit of those who 
hold adverse interests, more particularly local cred¬ 
itors, and can be invoked only by those whose 
rights might be affected by the omission. 90 A 
failure to give such notice is not a jurisdictional 
defect but a mere irregularity, and cannot be made 
a ground of attack on the judgment by a defendant 
who was duly served with process and contested 
the action on the merits. 01 In an action by an an¬ 
cillary representative in the jurisdiction of his ap¬ 
pointment to recover assets, the court does not have 
power to assume primary jurisdiction to render 
judgments which would bring about administration 
of the decedent’s property in the local jurisdic¬ 
tion. 92 

Review . If an issue as to the right of a foreign 
executor or administrator to sue has been raised 
in the trial court and determined in favor of plain¬ 
tiff, it is questionable whether the judgment is re¬ 
versible on the ground of plaintiff’s lack of ca¬ 
pacity to sue. 93 

§ 1012. Actions against Foreign Representa¬ 
tives 

The liability of a foreign representation to suit 
and the proceedings thereon are considered infra 
§§ 1013, 1014. 

Examine Pocket Parts for later cases. 


§ 1013. - Liability to Suit 

a. In representative capacity 

b. In other capacities 

c. Defenses 

a. In Representative Capacity 

(1) General rule 

(2) Statutory liability 

(3) Exceptions to rule 

(1) General Rule 

As a general rule, an executor or administrator ap¬ 
pointed in one jurisdiction cannot be sued in his repre¬ 
sentative capacity in any other jurisdiction nor can he 
voluntarily submit to the jurisdiction. 

The general rule is that an executor or admin¬ 
istrator appointed in one jurisdiction cannot be 
sued in his representative capacity in any other 
jurisdiction, 94 nor can an action pending against 
decedent at the time of his death be revived against 
a foreign representative of his estate, see Abate¬ 
ment and Revival § 170 b, although in at least one 
jurisdiction it has been held that a foreign repre¬ 
sentative is liable to suit by a resident creditor of 
decedent, and such suit will be sustained unless it 
encroaches unduly on the jurisdiction of another 
court already attached, or would expose parties sub¬ 
ject to such jurisdiction to inequitable burdens. 95 

Personal service of process on a foreign execu- 


90. U.S.—Cordingly v. Kennedy, 
Colo., 239 F. 645, 152 C.C.A. 479. 

91. U.S.—Cordingly v. Kennedy, su¬ 
pra. 

92. Conn.—Geenty v. Phoenix Mut. 
Life Ins. Co., 14 A.2d 720, 127 Conn. 
107. 

93. Wis.—Smith v. Peckham, 39 Wis. 
414. 

94- U.S.—Brooks v. Yarbrough, C.C. 
A.Okl., 37 F.2d 527—Pirnie v. An¬ 
drews, D.C.N.Y., 30 F.Supp. 157. 
Cal.—In re Conkey’s Estate, 96 P.2d 
383, 35 Cal.App.2d 581—Canfield v. 
Scripps, 59 P.2d 1040, 15 Cal.App. 
2d 642, certiorari denied 57 S.Ct. 
431, 300 U.S. 658, 81 L.Ed. 867. 

Del,—Bowles v. R. G. Dun-Bradstreet 
Corporation, Ch., 12 A.2d 392, 398, 
citing Corpus Juris. 

Fla.—In re Paine’s Estate, 174 So. 
430, 435, 128 Fla. 151, quoting Cor¬ 
pus Juris. 

t Ill,—Becker v. Bird, 255 Ill-App. 51. 
La.—Hargrave v. Turner Lumber Co., 
193 So. 648, 651, 194 La. 285, cit¬ 
ing Corpus Juris- 

Mo.—In re Thompson's Estate, 97 S. 

W.2d 93, 339 Mo. 410. 

N.J.—Young v. Potter Title & Trust 
Co., 178 A. 177, 114 N.J.Law 561, 
affirmed 181 A. 44, 115 N-J.Law 

34 C.J.S.—80 


518—Green v. Dolin, 139 A. 825, 

5 N.J.Misc. 1000. 

N.Y.—In re Rogers’ Will, 232 N.Y.S. 
609, 225 App.Div. 286, affirmed 173 
N.E. 880, 254 N.Y. 592—Rogers v. 
Gould, 205 N.Y.S. 755, 210 App. 

Div. 15, affirmed 148 N.E. 706, 240 
N.Y. 564—Balter v. Webner, 23 
N.Y.S.2d 918, 175 Misc. 184—In re 
De Baun’s Will, 293 N.Y.S. 836, 162 
Misc. Ill—Lisle v. Palmer, 29 N.Y. 
S.2d 975, affirmed 30 N.Y.S.2d 1021, 
263 App.Div. 720. 

N.C.—Monfils v. Hazlewood, 10 S.E.2d 
673, 218 N.C. 215, certiorari de- | 

nied Monfils v. Hazelwood, 61 S. 
Ct. 612, 312 U.S. 684, 85 L.Ed. 1122. 
S.C.—Dahlberg v. Brown, 16 S.E.2d 
284, 198 S.C. 1. 

Tenn.—Farmers Bank of Woodland 
Mills v. Vinson & Williams, 9 
Tenn,App. 51. 

Tex.—Faulkner v. Reed, Com.App., 
241 S.W. 1002, reversing, Civ.App,, 
229 S.W. 945—Baber v. Houston 
Nat. Exch. Bank, Civ.App., 218 S. 
W. 156, error refused. 

24 C.J. p 1136 note 56. 

Corpus Juris has been cited, for a 

statement of the rule laid down by 
appellate courts in some jurisdic- 
j tions, in a case from a jurisdiction 
| where the rule cannot be stated so 

1265 


broadly.—Giampalo v. Taylor, Pa., 6 
A.2d 499, 501. 

Ancillary letters necessary 

Foreign executor can be present 
in suit against her only by granting 
of ancillary letters.—Burrowes v. 
Goodman, C.C.A.N.Y., 50 F.2d 92, 77 
A.L.R. 249, certiorari denied 52 S.Ct. 
30, 284 U.S. 650, 76 L.Ed. 551. 
Foreign pseudo-administrator 

Where local court adjudged let¬ 
ters of administration issued by for¬ 
eign probate court fraudulently pro¬ 
cured, and pseudo-administrator and 
his surety were within jurisdiction 
of local courts, they were subject to 
suit by administrator legally ap¬ 
pointed in local jurisdiction for mon¬ 
eys which local courts had adjudi¬ 
cated were illegally collected by 
pseudo-administrator.—Davis v. Mel¬ 
ton, 168 S.E. 320, 46 Ga.App. 639. 
After removal 

Foreign executors alleged to have 
been ousted by the court appointing 
them have been held not within 
the jurisdiction of a court in another 
state in a defunct representative ca¬ 
pacity.—Squier v. Houghton, 226 N.Y. 
S. 162, 131 Misc. 129. 

95. Pa.—Giampalo v. Taylor, 6 A.2d 

499. 

24 C.J. p 1136 note 56 [f]. 



§ 1013 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S. 


tor or administrator within the state where an ac¬ 
tion is brought does not confer on the courts of 
such state jurisdiction to entertain the action and 
is not valid against the estate. 96 

Consent to be sued . While it has been held that 
a foreign executor or administrator may waive his 
exemption from liability to suit, 97 there is also 
authority for the view that a foreign representative 
cannot even voluntarily submit to a suit against him 
in his representative capacity, 98 and if he does so 
a judgment rendered against him will not bind the 
estate, 99 or estop him from disputing the claim on 
which the action is brought when sued thereon in 
his own jurisdiction. 1 

Against ancillary representative. It has been 
held that a local court has jurisdiction of an ac¬ 
tion against an ancillary representative appointed 
within the state, although deceased's property was 
located in another state. 2 Whether a court should 
retain jurisdiction of an action by a nonresident 
against an ancillary representative of a nonresident 
decedent has been held within its discretion, 3 and 
such an action has been sustained. 4 However, 


where neither a lien against, nor claim to, specific 
local assets was pleaded and plaintiff had failed to 
show that the case should be retained, the com¬ 
plaint was dismissed. 5 

An attempted garnishment of an ancillary rep¬ 
resentative has been held of no avail to give the 
court jurisdiction of an action to recover from de¬ 
cedent's sons money allegedly paid to them by mis¬ 
take, where the ancillary representative had no ef¬ 
fects of the sons in his hands and was not indebted 
to them. 8 

(2) Statutory Liability 

Statutes authorizing suits against foreign representa¬ 
tives are in derogation of the common law and must be 
strictly construed. 

In a few jurisdictions actions against foreign 
representatives have been expressly authorized by 
statute. 7 Such statutes are in derogation of the 
common law and must be strictly construed, 8 and, 
where the right to sue is not general, it can be ex¬ 
ercised only with regard to the particular causes 
of action specified, 9 and provided there are assets 
of the estate within the jurisdiction of the court. 10 


96. U.S.—Burrowes v. Goodman, C.C. 
A.N.T., 50 F.2d 92, 77 A.L.R. 24 9, 
certiorari denied 52 S.Ct. 30, 284 
U.S. 650, 76 L.Ed. 551. 

24 C.J. p 1137 note 58. 
meddling- with, foreign assets 

Alleged meddling by administra¬ 
trices appointed by probate court in 
St. Louis with assets of estate in 
Louisiana held not to make service 
of process in admiralty suit in fed¬ 
eral court in New Orleans an exhibi¬ 
tion of the demand of libelant against 
estate in Missouri.—In re Thompson’s 
Estate, 97 S.W.2d 93, 339 Mo. 410. 

97. Pa.—Giampalo v. Taylor, 6 A.2d 

499—Carey v. Storms, 20 Pa.Dist. 
& Co. 75. * 

24 C.J. p 1137 note 59. 

Appearance to challenge jurisdiction 
Pa.—In re Gates’ Estate, 31 Berks 
Co.L.J. 316. 

Security for costs 

Statutes requiring security from 
a foreign representative bringing 
suit have no application to one who 
is sued and chooses to defend.— 
Moss v. Rowland, 3 Bush," Ky., 505. 

96. Mo.—In re Thompson’s Estate, 
97 S.W.2d 93, 339 Mo. 410. 

24 C.J. p 1137 note 60. 

Presence in court 

In suit against local administrator 
of nonresident, foreign executors 
could not be made parties by pres¬ 
ence in court.—Harris v. Chicago Ti¬ 
tle & Trust Co., 170 N.E. 285, 338 
Ill. 245, affirming 251 Ill.App. 240. 


99. Mo.—In re Thompson’s Estate, 
97 S.W.2d 93, 339 Mo. 410. 

24 C.J. p 1137 note 61. 

1. Mo.—In re Thompson's Estate, su¬ 
pra. 

Mont.—Braithwaite v. Harvey, 36 P. 
38, 14 Mont. 208, 43 Am.S.R. 625, 27 
L.R.A. 101. 

2. Pa.—Gray v. Camac, 155 A. 105, 
304 Pa. 74. 

3. N.Y.—Wedemann v. U. S. Trust 
Co. of New York, 179 N.E. 712, 258 
N.Y. 315, 79 A.L.R. 1320, affirming 
247 N.Y.S. 1007, 232 App.Div. 665, 
which affirmed Wedemann v. U. S. 
Trust Co., 240 N.Y.S. 20, 136 Misc. 
515. 

4. Ky.—Bertram v. Jones, 266 S.W. 
385, 205 Ky. 691. 

5. N.Y.—Wedemann v. U. S. Trust 
Co., 240 N.Y.S. ?0, 136 Misc. 515, 
affirmed Wedemann v. U. S. Trust 
Co. of New York, 247 N.Y.S. 1007, 
232 App.Div. 665, affirmed 179 N.E. 
712, 258 N.Y. 315, 79 A.L.R. 1320. 
Existence of counterclaim does not 

invalidate defense that court should 
refuse to entertain action against an¬ 
cillary administrator.—Wedemann v. 
U. S. Trust Co., supra. 

6. Conn.—Geenty v. Phoenix Mut. 
Life Ins. Co., 14 A.2d 720, 127 Conn. 
107. 

7. Kan.—Toner v. Conqueror Trust 
Co., 293 P. 745, 131 Kan. 651, 72 
A.L.R. 1018. 

Tern*.—Pinkerton v. Fox, 129 S.W. 2d 
514, 23 Tenn.App. 159. 

24 C.J. p 1139 note 78. 
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8. Tenn.—Pinkerton v. Fox, supra. 

Realty converted into personalty 
Where house and lot within county 
had been equitably converted by tes¬ 
tator’s will, presence of the house 
and lot within the county could not 
give court jurisdiction of action 
against nonresident executor so as to 
warrant service of process on the 
county court clerk and service of a 
counterpart subpoena on another de¬ 
fendant residing in another county 
within the state.—Pinkerton v. Fox, 
supra. 

9. Tenn.—Pinkerton v. Fox, supra. 

10. U.S.—Burro wes v. Goodman, C.C. 
A.N.Y., 50 F.2d 92, 77 A.L.R. 249, 
certiorari denied 52 S.Ct. 30, 284 
U.S. 650, 76 L.Ed. 551. 

N.Y.—Helme v. Buckelew, 128 N.E. 
216, 229 N.Y. 363, reversing 181 N. 
Y.S. 104, 191 App.Div. 59—Hill v. 
Guaranty Trust Co. of New York, 
190 N.Y.S. 653, 198 App.Div. 591, 
appeal dismissed Hill v. Interna¬ 
tional Products Co., 134 N.E. 585, 
232 N.Y. 592—Osterling v. Frick, 
190 N.Y.S. 275, 116 Misc. 166, af¬ 
firmed 190 N.Y.S. 943, 199 App.Div. 
919. 

Special appearance insufficient 
Where foreign executors appeared 
by attorneys solely to object to 
court's jurisdiction, they did not sub¬ 
ject themselves to jurisdiction of 
court:—Rogers v. Gould, 205 N.Y.S. 
755, 210 App.Div. 15, affirmed 148 
N.E. 706, 240 N.Y. 564. 
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Statutes allowing foreign representatives to su-e 
do not authorize them to be sued, 11 but do author¬ 
ize them to appear and assert any affirmative right 
in favor of the estate, although in so doing they 
must in form appear as defendants. 12 

(3) Exceptions to Rule 

Suits have been allowed against foreign representa¬ 
tives where necessary to prevent a failure of Justice and 
there are assets of the decedent within the jurisdiction of 
the court. 

Exceptions to the rule that a foreign representa¬ 
tive cannot be sued have been made in a number 
of cases, but these exceptions are not universally 
recognized. 13 Practically all the cases have been 
suits in equity where peculiar circumstances were 
involved, 14 and which were permitted on the 
ground of their necessity to prevent a failure of 
justice. 15 The proper rule has been said to be that 
an action at law should never be allowed to recov¬ 
er a mere money demand, 16 and that suits in equi¬ 
ty should be allowed only when necessary to pre¬ 
vent a complete failure of justice. 17 

Such suits have been allowed where a foreign 


§ 1013 

representative came into another jurisdiction and 
took possession of assets belonging to that juris¬ 
diction, 18 or brought with him assets from another 
jurisdiction, 19 or where he left the jurisdiction of 
his appointment and became a resident of anoth¬ 
er jurisdiction. 20 However, where the action is 
not in rem and does not affect the res, but is to 
establish the liability of the representative for the 
acts of his testator, the presence of assets in the 
state has been held not to confer jurisdiction. 21 

Also, where a representative appointed in one 
jurisdiction moves into another, taking with him 
assets of the foreign appointment, a bill in equity 
will lie in the latter jurisdiction to compel him to 
account for such assets to the persons lawfully en¬ 
titled thereto, 22 where but for the interference of 
a court of equity there would manifestly- be a fail-' 
ure of justice. 23 In such cases, however, he is 
not held to account as executor or administrator 
but as a trustee for those entitled to the effects in 
his hands, 24 and, to authorize such a proceeding, 
it must appear that he has assets within the juris- 


11. Nob.-—Burton v. Williams, 88 N. 
W. 765, 63 Neb. 431. 

24 C.J. p 1139 note 79. 

12. Ill.—Decker v. Patton, 20 Ill. 
App. 210, affirmed 11 N.E. 897, 120 
III. 464. 

24 C.J. p 1139 note 80. 

13. N.Y.—Ktrkbride v. Van Note, 9 
N.E.2d 852, 275 N.Y. 244, 112 A. 
Li.R. 243, reversing 296 N.Y.S. 240, 
250 App.Div. 756—-In re De Baun's 
Will, 293 N.Y.S. 836, 162 Misc. Ill 
—Lisle v. Palmer, 29 N.Y.S.2d 975, 
affirmed 30 N.Y.S.2d 1021, 263 App. 
Div. 720. 

Pa.—O lampalo v. Taylor, 6 A.2d 499 
—In re Gates' Estate, 31 Berks Co. 
L.J. 316. 

24 C.J. p 1138 note 63. 

Jurisdiction of fund In controversy 
Judgment in favor of divorced 
wife, in her suit against a bank on 
a cashier's check given for half the 
price of land sold by her husband, i 
half of which belonged to her, was 
held conclusive on the husband’s ex¬ 
ecutor appointed in another state, 
who had been given legal notice of 
the divorced wife's claim to the fund, 
and had full knowledge of all facts 
and opportunity to take necessary 
steps to assert any right the husband 
had in the fund.—Baber v, Houston 
Nat. Exch. Bank, Tex.Civ.App., 218 
S.W. 166, error refused. 

Interest on legacy 

Where the sole question is wheth¬ 
er a legacy draws interest, and the 
executor and plaintiff are residents 
of the state whose jurisdiction is 
invoked, the former having person¬ 


ally the title to the real and per¬ 
sonal property of the testator as ex¬ 
ecutor and residuary legatee, the 
court will determine the suit, al¬ 
though it will consider the law of the 
state where decedent was domiciled.— 
Brown v. Knapp, 17 Hun (N.Y.) 160. 

14. Fla.—In re Paine's Estate. 174 
So. 430, 128 Fla. 151. 

Mo.—In re Thompson’s Estate, 97 S. 
W.2d 93, 97, 339 Mo. 410, quoting 
Corpus Juris. 

24 C.J. p 1138 note 64. 

15. Fla.—In re Paine's Estate, 174 
So. 430, 128 Fla. 151. 

N.Y.—Kirkbride v. Van Note, 9 N.E. 
2d 852, 275 N.Y. 244, 112 A.L.R. 
243, reversing 296 N.Y.S. 240, 250 
App.Div. 755. 

24 C.J. p 1138 note 65. 

16. N.Y.—Helme v. Buckelew, 128 
N.E. 216, 229 N.Y. 363, reversing 
181 N.Y.S. 104, 191 App.Div. 59. 

24 C.J. p 1138 note 66. 

17. N.Y.—Helme v. Buckelew, supra. 
24 C.J. p 1138 note 67. 

18. N.Y.—Thorburn v. First Nat. 
Bank, 134 N.E. 565, 232 N.Y. 544, 
affirming Thorburn v. Gates, 181 
N.Y.S. 520, 191 App.Div. 506, and 
reargument denied Thorburn v. 
First Nat. Bank, 134 N.E. 586, 232 
N.Y. 595. 

24 C.J. p 1138 note 68. 

Substitution of party 

On death of defendant foreign ex¬ 
ecutrix, the court has jurisdiction of 
the foreign administrator with the 
will annexed, who is properly brought 
in as substituted defendant by order 
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of the court, on motion of plaintiff, 
with notice to all interested; but any 
judgment recovered by plaintiff, in 
an action commenced against a for¬ 
eign executrix for administration of 
property in the state for the benefit 
of local creditors, will bind the for¬ 
eign administrator with "the will an¬ 
nexed, substituted as defendant on 
death of the executrix, only to the 
extent of its interest in the res in the 
state which is the subject of the 
action.—Thorburn v. First Nat. Bank, 
supra. 

19. Fla.—In re Paine's Estate, 174 
So. 430, 128 Fla. 151. 

24 C.J. p 1138 note 69. 

Breach of trust 

Action involving breach of trust by 
foreign executors was held within ju¬ 
risdiction of state to extent of as¬ 
sets in state.—Squier v. Houghton, 
226 N.Y.S. 162, 131 Misc. 129. 

20. Fla.—In re Paine's Estate, 174 
So. 430, 128 Fla. 151. 

24 C.J. p 1138 note 70. 

21. N.Y.—Hill v. Guaranty Trust 
Co. of New York, 190 N.Y.S. 653, 
198 App.Div. 591, appeal dismissed 
Hill v. International Products Co., 
134 N.E. 585, 232 N.Y. 592. 

22. Fla.—In re Paine’s Estate, 174 
So. 430, 128 Fla. 151. 

24 C.J. p 1138 note 71, p 1140 note 
99. 

23. Fla.—In re Paine's Estate, supra. 
24 C.J. p 1138 note 72. 

24. Fla.—In re Paine's Estate, supra. 
24 C.J. p 1138 note 73, p 1140 note 1. 
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diction of the court, 25 and that he is accountable 
to the complaining party as a trustee under a will 
or as a trustee ex maleficio. 26 

In cases where a suit against a foreign repre¬ 
sentative is allowed, the nature and extent of his 
liability will be governed by the laws of the ju¬ 
risdiction of his appointment, 27 at least to the ex¬ 
tent of the assets belonging to that jurisdiction. 28 

b. In Other Capacities 

The rule prohibiting suits against a foreign repre¬ 
sentative applies only where he is proceeded against in 
his representative capacity. 

The rule prohibiting suits against a foreign rep¬ 
resentative applies only where he is proceeded 
against in his representative capacity, 29 and he 
may be sued on a cause of action which did not 
'involve a right belonging to his decedent 30 or on 
any contract which he has himself made. 31 He 
may also be sued as a trustee, 32 or where he has 
rendered himself liable as an executor de son 
tort. 33 

c. Defenses 

The failure to present a claim in a foreign adminis¬ 
tration has been held not to bar a suit thereon in another 
jurisdiction. 

One having a claim against a nonresident has 
been held not barred from recovering against the 
foreign ^representative by his failure to present 
such claim* within the time limited by the law of 
decedent’s domicile, 34 nor, where no administration 
.could properly be had in the local state, is such 


action barred by failure to apply for local admin¬ 
istration 35 or by the local statute of nonclaim. 33 

The insolvency of a nonresident decedent’s es¬ 
tate has been held not to bar a general creditor 
from attaching local property of deceased, 37 and 
the subsequent appearance of a later appointed 
ancillary administrator does not affect the right of 
the attaching creditors. 38 


§ 1014. - Proceedings 

. a. In general 
b. Process 


a. In General 


In an action against a foreign executor or adminis¬ 
trator, any person claiming an interest in the property in 
question is a proper party. 


General rules as to parties in civil actions apply 
in actions against foreign representatives. 39 In 
cases where a suit against a foreign representative 
can be maintained, if such a suit is brought by a 
legatee or distributee to recover property of the 
ixrfuVb Tip is pntitled. all the distributees or 


legatees who are interested therein should be made 
parties, 40 and any person claiming an interest in 
the property in question is a proper party. 41 In a 
suit against a foreign executor it is not necessary 
to make those who were named as coexecutors but 
who never proved the will parties. 42 

Pleading. General rules as to pleading in civil 
actions control in actions against a foreign execu¬ 
tor or administrator. 43 


25. U.S.—Burrowes v. Goodman, C.C. 
A.N.Y., 50 F.2d 92, 77 A.L.R. 249, 
certiorari denied 52 S.Ct. 30, 284 
TJ.S. 650, 76 L.Ed. 551—Lewis v. 
Parrish, N.Y., 115 F. 285, 53 C.C. 
A. 77. 

Pla.—In re Paine’s Estate, 174 So. 
430, 128 Fla. 151. 

26. Fla.—In re Paine’s Estate, su¬ 
pra. 

24 C.J. p 1139 note 75. 

27. Fla.—In re Paine’s Estate, su¬ 
pra. 

24 C.J. p 1139 note 76. 

28. N.Y.—McNamara v. Dwyer, 7 
Paige 239, 32 Am.D. 627. 

29. N.Y.—Johnson v. Wallis, 19 N.E. 
653, 112 N.Y. 230, 8 Am.S.R. 742, 
2 L.R.A. 828, affirming 41 Hun 420. 

24 C.J. p 1139 note 81. 

20. TJ.S.—Cramer v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn.; C. 

C. A.Iowa, 91 F.2d 141, affirming, 

D. C., Fhoenix Mut. Life Ins. Co. 
o£ Hartford, Conn., v. Lafferty, 16 
F.Supp. 740, certiorari denied Cra¬ 
mer v. Phoenix Mut. Life Ins. Co. of 
Hartford, Conn., 58 S.Ct. 141, 302 
U.S. 739, 82 L.Ed. 571, rehearing 


denied 58 S.Ct. 263, 302 U.S. 778. 
82 L.Ed. 602, certiorari* denied Co¬ 
burn v. Phoenix Mut. Life Ins. Co. 
of Hartford, Conn., 58 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 571, re¬ 
hearing denied 58 S.Ct. 263, 302 

U.S. 778, 82 L.Ed. 602, certiorari 
denied Cramer v. ^Stna Life Ins. 
Co., 58 S.Ct. 141, 302 U.S. 739, 82 
L.Ed. 571, rehearing denied 58 S. 
Ct. 263, 302 U.S. 778, 82 L.Ed. 602, 
certiorari denied Coburn v. ^Etna 
Life Ins. Co., 58 S.Ct. 141, 302 U. 
S. 739, 82 L.Ed. 571, rehearing de¬ 
nied 58 S.Ct. 263, 302 U.S. 778, 82 
L.Ed. 602. 

31- Iowa.—Gates v. McClenahan, 
100 N.W. 479, 124 Iowa 593. 

24 C.J. P 1139 note 82. 

32. Tenn.—Patton v. Overton, 8 
Humphr. 192. 

24 C.J. p 1139 note 83. 

33. Ala.—Densler v, Edwards, 5 Ala. 
31. 

24 C.J. p 1139 note 84. 

34. Kan.—Clark v. Moffett, 18 P.2d 
555, 136 Kan. 711, certiorari de¬ 
nied 54 S.Ct. 61, 290 U.S. 642, 78 
L.Ed. 558, rehearing denied 54 S. 
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Ct. 227, 290 U.S. 602, 78 L.Ed. 628 
—Toner v. Conqueror Trust Co., 293 
P. 745, 131 Kan. 651, 72 A.L.R. 1018. 

35. Kan.—Toner v. Conqueror Trust 
Co., supra. 

36. Kan.—Toner v. Conqueror Trust 
Co., supra. 

37. Kan.—Allen v. Wilhoit, 252 P. 
226, 122 Kan. 387. 

38. Kan.—Allen v. Wilhoit, supra. 

39. Legal title to stock of a for¬ 
eign corporation owned by a non¬ 
resident, but pledged as security with 
a local creditor, cannot be taken from 
his foreign representatives without 
making them parties to the suit.— 
Harris v. Chicago Title & Trust Co., 
170 N.E. 285, 338 Ill, 245, affirming 
251 Ill.App. 240. 

49. Ala.—Colbert v. Daniel, 32 Ala. 
314. 

24 C.J. p 1139 note 85. 

41. N.Y.—Gullck v. Gulick, 33 Barb. 
92. 

42. N.J.—Newark Sav. Inst. v. 
Jones, 35 N.J.Eq. 406. 

43. Complaints held sufficient 
Complaints which alleged that, on 
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b. Process 

Where a foreign representative is liable to be sued in 
the courts of the state, personal service of a summons 
made on him while sojourning in the state is good. 

Where a foreign representative is liable to be 
sued in the courts of the state, personal service of 
a summons made on him while sojourning in the 
state is good, 44 but service on his attorney has 
been held insufficient. 45 However, valid service 
of process cannot be had on a foreign representa¬ 
tive while he is in attendance on court. 46 

Statutes relating to service of process by pub¬ 
lication have been held not to authorize service, of 
process on nonresident fiduciaries appointed in for¬ 
eign jurisdictions. 47 

Setting aside summons . Where plaintiff has not 
shown that he has a cause of action against a for¬ 
eign representative by reason of its falling within 
an exception to the general rule that such a repre¬ 
sentative cannot be sued, the summons will be set 
aside. 48 However, where a foreign representative 
filed a motion on summons, without complaint, to 
vacate service and it could not be determined, with¬ 
out a copy of the complaint, whether the case came 
within an exception to the rule that defendant 
could not be sued, the motion will be denied as pre¬ 
mature. 49 

Appearance. Under a statute declaring that in 
an action against two or more executors, repre¬ 
senting the same decedent, all are to be considered 


as one person, and those who are first served with 
process or first appear must answer, a general ap¬ 
pearance by one of two foreign executors, sued 
jointly, is sufficient to bind both of them. 59 How¬ 
ever, a local administrator cannot bind a general 
representative by an appearance or by his action 
except as to local property. 51 

§ 1015. Accounting 

a. In general 

b. By ancillary representative 

c. Where same person is ancillary and 

domiciliary representative 

a. In General 

A representative appointed in one jurisdiction cannot 
be required to account for his administration under that 
appointment by the courts of any other jurisdiction. 

A representative appointed in one jurisdiction 
cannot be required to account for his administra¬ 
tion under that appointment by the courts of any 
other jurisdiction, 52 and, where different adminis¬ 
trations are granted in different states, each admin¬ 
istration must be settled where it is granted and 
each representative is accountable only in the 
courts of the state of his appointment. 58 A dom¬ 
iciliary representative has a duty to report and ac¬ 
count for all moneys and property belonging to the 
estate which he receives, regardless of their 
source, 54 and hence assets collected in a jurisdic¬ 
tion where no administration was granted should 


■death of nonresident testator who 
died leaving property in New York, 
defendant resident corporations re¬ 
fused to transfer stock owned by 
testator to plaintiff after notice of 
his appointment as executor and de¬ 
mand for transfer of stock to him, 
and that there were creditors of tes¬ 
tator as well as legatees within state 
held to state causes of action in rem 
and in personam against defendant 
corporations and domiciliary repre¬ 
sentative.—Howard v. Marlin-Rock- 
well Corporation, 281 N.Y.S. 666 , 156 
Misc. 358. 

Plea to jurisdiction 

In an attachment suit against for¬ 
eign executors to recover for services 
performed by plaintiff for defendants’ 
testatrix, a plea to the jurisdiction 
is not fatally lacking in certainty 
where it alleges the defendants’ citi¬ 
zenship and residence in another 
state: that they are executors of the 
testatrix, named under an order of 
the proper court of a named county, 
in that state; that neither of them 
was ever appointed executor by any 
court of the state in which the ac¬ 
tion is brought; that they are sua¬ 
ble only in the state of their appoint¬ 
ment ; and that their accounts as 


executors are still open and unset¬ 
tled-—Jordan v. Landram, 35 App.D. 

C. 89. 

44. N.Y.—Thorburn v. First Nat. 
Bank, 134 N.EJ. 565, 232 N.Y. 544, 
affirming Thorburn v. Gates, 181 
N.Y.S. 520, 191 App.Div. 506, and 
reargument denied Thorburn v. 
First Nat. Bank, 134 N.E. 586, 232 
N.Y. 595. 

24 C.J. P 1139 note 88. 

45. Pa.—McCaffrey v. Boner, 36 Pa. 
Dist. & Co. 513. 

48. Pa.—Yeakel v. Brands, 9 Pa. 
Dist. 49, 7 North.Co. 31. 

47. N.Y.—Vecchione v. Palmer, 291 
N.Y.S. 537, 249 App.Div. 661. 

Pa.—Giampalo v. Taylor, 6 A.2d 499. 

48 . N.Y.—Osterling v. Frick, 190 N. 
Y.S. 275, 116 Misc. 166, affirmed I 
190 N.Y.S, 943, 199 App.Div. 919. 

49 . n.Y.—D isle v. Palmer, 29 N.Y. 
S.2d 975, affirmed 30 N.Y.S.2d 1021, 
263 App.Div. 720. 

50- N.Y.—Montgomery v. Boyd, 79 
N.Y.S. 879, 78 App.Div. 64. 

51- Ill.—Harris v. Chicago Title & 
Trust Co., 170 N.E. 285, 338 Ill- 
245, affirming 251 Ill.App. 240. 
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52. N.H.—Keenan v. Tonry, 16 A.2d 
705, 132 A.L.R. 1362. 

N.Y.—In re Gallaudet’s Estate, 241 N. 
Y.S. 666 , 135 Misc. 906—Squier v. 
Houghton, 226 N.Y.S. 162, 131 Misc. 
129—In re Meyer's Estate, 211 N. 
Y.S. 525, 125 Misc. 361, affirmed 
In re Wilson, 214 N.Y.S. 940, 216 
App.Div. 735, affirmed In re Meyer's 
Estate, 155 N.E. 913, 244 N.Y. 598. 
24 C.J. p 1140 note 92. 

53. N.H.—Keenan v. Tonry, 16 A.2d 
705, 132 A.L.R. 1362. 

Pa.—In re Hopkins' Estate, 28 Pa. 
Dist. & Co. 431. 

Vt.—Whalley v. Lawrence’s Estate, 
108 A. 387, 93 Vt. 424. 

24 C.J. p 1140 note 93. 

Foreign homestead. 

In New York accounting proceed¬ 
ing, value of probate homestead, set 
apart to decedent’s daughter by an¬ 
other court, held free from ’ dece¬ 
dent’s debts.—In re Van Zandt's Es¬ 
tate, 255 N.Y.S. 359, 142 Misc. 663. 

54 . Cal.—-In re drivel's Estate, 249 
P. 184, 191 Cal. 351. 

Remission to ancillary representative 
Superior court sitting in probate 
may compel domiciliary administra¬ 
tor to account for property coming 
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be accounted for at the domicile. 55 Where there 
is no ancillary representative and a foreign dom¬ 
iciliary representative takes possession of assets 
or receives debts voluntarily paid, he is account¬ 
able only to the court of the domicile where he 
was appointed, 56 and even if he subsequently takes 
out ancillary letters in the jurisdiction where such 
assets were collected he cannot be held to account 
there except as to assets collected after his ancil¬ 
lary appointment. 57 

The domiciliary representative may be sur¬ 
charged for a loss resulting .from his negligent 
failure to take steps to secure from the ancillary 
representative payments which the latter, on his 
accounting, was directed to make to the domiciliary 
representative. 58 

The place for final accounting and settlement of 
executors is in the forum of original administra¬ 


tion, and not that of ancillary administration, 50 
and the domiciliary forum may review independ¬ 
ently fundamental questions involving fraud and 
error in the ancillary administration affecting dis¬ 
tribution of the estate. 60 

In equity a foreign executor or administrator, 
who comes within the jurisdiction of the court, 
may be compelled to account as a trustee for assets 
within the state, as shown supra § 1013 a (3). 

b. By Ancillary Representative 

An ancillary representative has a duty to render an 
account of his ancillary administration to the proper 
court of the jurisdiction in which he was appointed. 

It is the duty of an ancillary representative to 
render an account of his ancillary administration 
to the proper court of the jurisdiction in which he 
was appointed, 61 and it is no excuse for his fail- 


into his hands which he claims to 
have remitted to ancillary adminis¬ 
trator, but may not charge his ac¬ 
count .with property for which he has 
accounted in proper forum.—In re 
Grivel’s Estate, supra. 

55. Cal.—In re Barreiro’s Estate, 13 
P.2d 1017, 125 Cal.App. 153. 

Neb.—Tunnicliff v. Fox, 94 N.W. 1032, 
68 Neb. 811. 

Presumption as to ancillary proceed¬ 
ings 

Appellate court, reviewing order 
charging administrator’s account, 
cannot presume, in absence of evi¬ 
dence, that ancillary proceedings 
were pending or that ancillary admin¬ 
istratrix was authorized to confer 
on administrator power to act as her 
attorney in fact.—In re Grivel’s Es¬ 
tate, 249 P. 184, 191 Cal. 351. 

56. Cal.—In re Barreiro’s Estate, 13 
P.2d 1017, 125 Cal.App. 153. 

24 C.J. p 1140 note 94. 

57. N.Y.—Parsons v. Lyman, 20 N. 
Y. 103, 18 How.Pr. 193, affirming 
28 Barb. 564, and reversing 4 Bradf. 
Surr. 268—Coley’s Estate, 14 Abb. 
Pr. 461, 1 Redf.Surr. 405. 

58. Pa.—In re Skeer, 95 A. 96, 249 
Pa. 288. 

59. N.Y.—In re Van Zandt’s Estate, 
255 N.Y.S. 359, 142 Misc. 663. 

24 C.J. p 1140 note 98. 

©0. N.Y.—In re Van Zandt’s Estate, 
supra. 

61. Mass.—Beardsley v. Hall, 197 N. 

E. 35, 291 Mass. 411, 99 A.L.R. 1129. 
N.J.—In re Healey’s Estate, 134 A. 

684, 4 N.J.Misc. 785. 

N.Y.—In re Roeben’s Will, 13 N.Y. 
S.2d 53, 171 Misc. 548, affirmed 20 
N.Y.S.2d 401, 259 App.Div. 866, 

motion denied In re Roeben’s Es¬ 
tate, 32 N.E.2d 818, 285 N.Y. 516, 
affirmed In re Roeben's Will, 35 
N.E.2 6. 195, 285 N.Y. 807. 


Wyo.—In re King’s Estate, 57 P.2d 

675, 49 Wyo. 453. 

24 C.J. p 1141 note 2. 

Court of chancery 

Proceedings in the administration 
of an estate by ancillary administra¬ 
tor involving the passing of report 
and account, and determination of 
bona tides of claims in matters to be 
accomplished, to end long drawn out 
litigation, present special reasons to 
the court of chancery for assuming 
jurisdiction ordinarily pertaining to 
the orphans’ court; and such court 
might sustain exceptions to all claims 
but one which was in litigation, and 
as to which an appeal was pending, 
and reserve decision on this one in 
order to expedite settlement by per¬ 
mitting appeal from such decision, 
and need not have passed on a claim 
filed after petition for passing of his 
account and for discharge, where on 
hearing it appeared that claimant 
was a corporation of another state, 
and the claim was not reported by 
the administrator and no prayer 
therefor was in his petition for dis¬ 
charge with reference thereto.—In re 
Heinze’s Estate, 115 A. 534, 93 N.J. 
Eq. 321, 94 N.J.Eq. 505, affirmed 117 
A. 628, 93 N.J.Eq. 672, and 121 A. 
926, 94 N.J.Eq. 505. 

Burden of explanation 

In proceeding to compel ancillary 
executors to list certain personalty in 
their inventory, ancillary executors 
had burden of explaining matter pe¬ 
culiarly within knowledge of one of 
them.—In re King's Estate, 57 P.2d 
675, 49 Wyo. 453. 

Charges and credits 

(1) Local administrator appointed 
in proceedings instituted before pend¬ 
ency of foreign will contest is enti¬ 
tled to credit for filing and publica¬ 
tion fee.—In re Orrantia’s Estate, 285 
P. 266, 36 Ariz. 311. 

1270. 


(2) The administratrix of the es¬ 
tate of one dying in another state, 
wherein he resided and left property, 
is not entitled to credit for amounts 
expended without presentation of 
verified claims as against local cred¬ 
itors, whose claims exceeded the 
amount of decedent’s estate in lo¬ 
cal state, in the absence of any dom¬ 
iciliary administration.—In re Card’s 
Estate, 222 P. 145, 64 Cal.App. 268. 

(3) In determining whether ancil¬ 
lary administrator should be sur¬ 
charged with shrinkage in value of 
securities or for negligence in with¬ 
holding them from sale, special facts 
of each case control, and an error of 
judgment, in absence of negligence, 
cannot be made basis for award of 
pecuniary damage against him on 
accounting.—In re Pratt’s Estate, 257 
•N.Y.S. 226, 143 Misc. 751. 

(4) Where an ancillary adminis¬ 
trator expends money for court costs 
and attorney’s fees in good faith in 
an honest effort to preserve a part 
of the assets, he may recover for 
such expenses if for any sufficient 
reason the claim is settled by a rea¬ 
sonable compromise, although the ac¬ 
tion and the compromise were not 
previously authorized by the county 
court.—In re Bush, 131 N.W. 602, 
89 Neb. 334. 

Parties 

(1) Phonograph company is not 
necessary party to ancillary admin¬ 
istratrix’ proceeding for settlement 
of accounts and distribution of roy¬ 
alties ordered distributed by foreign 
decree.—Caruso v. Caruso, 148 A. 882, 
106 N.J.Eq. 130, reversing In re Ca¬ 
ruso’s Guardianship, 137 A. 154, 101 
N.J.Eq. 215, Caruso v. Caruso, 139 A. 
812, 101 N.J.Eq. 350, 141 A. 16, 102 
N.J.Eq. 393, and 143 A. 771, 103 N. 
J.Eq. 487. 

(2) Where accounting ancillary ad- 
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ure to do so that he sent the assets collected by 
him to the representative of the domicile and that 
they were there accounted for. 62 However, if 
there are no creditors in the ancillary jurisdiction 
the assets may be paid over to the representative 
of the domicile, and if there accounted for the an¬ 
cillary representative will not be required to ac¬ 
count. 63 

At the accounting of an ancillary representa¬ 
tive the probate court is vested with authority to 
consider only the subject matter of the property 
taken by him under the ancillary letters, and to 
make a decree disposing of such property, and 
none other, 64 and the question arising out of a 
contention that decedent had his domicile in the 
state cannot be litigated in a proceeding for an 
accounting by an ancillary administrator. 65 

The only remedy of a party defaulting on a ju¬ 
dicial settlement of administrator’s accounts has 
been held a motion to open the default on giving 
good reasons for another opportuntiy to assert his 
rights, since he has no right to appeal. 66 

c. Where Same Person Is Ancillary and Dom¬ 
iciliary Representative 

Where the same person is both principal and ancil¬ 
lary representative, he must account for his ancillary 


administration in the Jurisdiction of the ancillary appoint¬ 
ment, and must also render a general accounting at the 
domicile. 

Where the same person is both principal and 
ancillary representative, the assets belonging to each 
jurisdiction are to be separately accounted for, 67 
and he must account for his ancillary administra¬ 
tion in the jurisdiction of the ancillary appoint¬ 
ment, 68 and must also render a general accounting 
at the domicile; 69 and a settlement in one jurisdic¬ 
tion does not relieve the representative of the ob¬ 
ligation to account in the other. 70 However, the 
representative cannot be compelled to account in 
the ancillary jurisdiction for assets of the dom¬ 
icile, 71 or at the domicile for assets of the ancillary 
jurisdiction, 72 except such as remain in his hands 
after payment of all creditors in the ancillary ju¬ 
risdiction. 73 If assets found in the ancillary ju¬ 
risdiction are brought by the representative with¬ 
in the domiciliary jurisdiction he must account for 
them in the latter jurisdiction. 74 If in one settle¬ 
ment the representative through mistake charges 
himself with assets which he did not in fact receive 
he may be allowed credit therefor on his other set¬ 
tlement. 75 A credit taken in the accounting at 
the domicile must be excluded from the account 
of the ancillary administration. 76 However, it has 
been held that a failure to include expenses in an 


ministrator was also administrator 
of deceased sole legatee’s estate, per¬ 
sons actually interested in legatee's 
estate are entitled to intervene.—In 
re Pratt's Estate, 257 N.Y.S. 226, 
143 Misc. 751. 

Bill of particulars 

Ancillary administrator may be en¬ 
titled to bill of particulars of ob¬ 
jections or answer to account, al¬ 
though objections will not be strick¬ 
en out as stating different causes of 
action than claim filed with him.— 
In re Michclson’s Estate, 266 N.Y.S. 
149, 148 Misc. 753. 

When commission refused 

Where an ancillary executor unnec¬ 
essarily, and without authority from 
the court by which he was appoint¬ 
ed, takes the estate to another state 
for distribution, and there asks and 
obtains a maximum commission for 
a minimum of labor, and the estate 
is closed in the ancillary jurisdiction 
without any claim on his part for 
commissions, he is not, on a bill for 
an accounting in the ancillary juris¬ 
diction, entitled to commissions.— 
Porter v. Long, 98 N.W. 990, 136 
Mich. 150, 4 Ann.Cas. 177. 

62. Pa.—Mylin’s Estate, 18 Phila. 65. 
Tenn.—Carr v. Lowe, 7 Heisk. 84. 

03 , Pa.—Thomas’ Estate, 8 Pa.Dist. 

385 . 


64. N.D.—Joy v. Elton, 83 N.W. 875, 

9 N.D. 428. 

65. Mich.—Bedell v. Clark, 137 N. 
W. 627, 171 Mich. 486. 

66 . N.Y.—In re Reynolds’ Estate, 257 
N.Y.S. 283, 143 Misc. 300. 

Bight lost by laches 

N.Y.—In re Reynolds’ Estate, supra. 

67. N.H.—Keenan v. Tonry, 16 A.2d 
705, 132 A.L.R. 1362. 

24 C.J. p 1141 note 13. 

Commissions 

Domiciliary executor held entitled 
to full commissions as such, although 
he had been allowed commissions as 
ancillary executor.—In re Mills’ Es¬ 
tate, 266 N.Y.S. 702, 149 Misc. 389, 
affirmed In re Mills’ Ex’rs, 263 N. 
Y.S. 982, 239 App.Div. 817, affirmed 
In re Lamont, 189 N.E. 703, 263 N. 
Y. 574. 

68 . Mass.—Beardsley v. Hall, 197 N. 
E. 35, 291 Mass. 411, 99 A.L.R. 
1129. 

N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

N.J.—In re Healey’s Estate, 134 A. 

684, 4 N.J.Misc. 785. 

24 C.J. p 1141 note 10. 

69. N.H.—Keenan v. Tonry, 16 A.2d 
705, 132 A.L.R. 1362. 

N.J.—In re Healey’s Estate, 134 A. 

684, 4 N.J.Misc. 785. 

24 C.J. P 1141 note 11. 


70. N.C.—Grant v. Rogers, 94 N.C. 
755—Grant v. Reese, 94 N.C. 720. 

71. S.C.—-Hamilton v. Carrington, 19 
S.E. 616, 41 S.C. 385. 

24 C.J. p 1141 note 14. 

72. N.H.—Keenan v. Tonry, 16 A.2d 
705, 132 A.L.R. 1362. 

24 C.J. p 1141 note 15. 

73. N.H.—Keenan v. Tonry, supra. 
N.J.—In re Healey’s Estate, 134 A. 

684, 4 N.J.Misc. 785. 

24 C.J. p 1141 note 16. 

74. S.C.—Cureton v. Mills, 13 S.C. 
409, 36 Am.R. 700. 

Assets transferred to ancillary juris, 
diction 

Decrees allowing accounts of dom¬ 
iciliary executor who was also ap¬ 
pointed ancillary executor were not 
required to be revoked on ground 
that local assets were transferred 
to ancillary administration without 
authority and expenses of ancillary 
administration were credited on dom¬ 
iciliary account, where no loss al¬ 
legedly resulted, full accounting was 
made, and transfers and credit, al¬ 
though not authorized in advance, 
were twice ratified by allowance of 
accounts and refusal to revoke de¬ 
cree.—Beardsley v. Hall, 197 N.E. 
35, 291 Mass. 411, 99 A.L.R. 1129. 

75 . Miss.—Jones v. Warren, 14 So. 
25, 70 Miss. 2?7. 

76. Pa.—Yerkes’ Estate, 8 Pa.Dist* 
36. 
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account filed as ancillary representative cannot be 
remedied on the accounting in the domiciliary ju¬ 
risdiction. 77 

Conclusiveness of different accountings . Where 
accountings are had in different jurisdictions, the 
judgment on the accounting in one jurisdiction is 


conclusive on the courts of the other as to all mat¬ 
ters adjudicated which were within the jurisdiction 
of the court, 78 but in so far as one settlement in¬ 
cludes assets belonging to the other jurisdiction the 
judgment is not conclusive, 79 and will not relieve 
the representative from accounting for such as¬ 
sets where they properly belong. 80 


XVIII. ADMINISTRATORS DE BONIS NON 


§ 1016. Appointment and Qualification 

An administrator appointed to complete the set¬ 
tlement of the estate on the occurrence of a vacancy in 
the office of administrator or executor is an administra¬ 
tor de bonis non, even though not so designated on the 
record; but, where the original administration was in¬ 
valid, a new appointment should be for original admin¬ 
istration and not administration de bonis non. 

In case the office of an executor or administrator 
becomes vacant before the estate is completely set¬ 
tled, there is a new appointment by the court to 
complete the settlement of the estate, the appointee 
in such case being termed an administrator “de 
bonis non,” 81 or, in case he represents a testate es¬ 
tate, “de bonis non with the will annexed,” or “cum 
testamento annexo.” 82 Every administrator after 
the first is an administrator de bonis non in fact, 
even though the record may not show it, 83 and 
consequently a grant of general administration, 
where a grant de bonis non would have been prop¬ 
er, is not void, but has only the effect of an excess 
of power. 84 

More than one administrator de bonis non may be 


appointed when the court deems such appointment 
proper. 85 

Original administration improper . On the death 
of an administrator whose appointment as such 
was wrongfully obtained, 86 or where a will under 
which letters testamentary were granted is set aside 
as void, 87 the court should grant to the person en¬ 
titled thereto letters of original administration and 
not of administration de bonis non. 

§ 1017. - Nature of Office and Source of 

Title 

Administration de bonis non is a continuation of the 
original administration, but the administrator de bonis 
non derives his title from, and is the representative of, 
decedent, and not his predecessor in office. 

An administrator de bonis non is an officer of the 
court, 88 and a trustee of the property of the es¬ 
tate. 89 He is an administrator appointed to finish 
the business already commenced, 90 taking the es¬ 
tate where his predecessor left it, 91 and his admin¬ 
istration is a continuation of that commenced by 
the former representative; 92 but he derives his ti- 


77. N.J.—In re Healey’s Estate, 134 
A. 684, 4 N.J.Misc. 785. 

78. Ohio.—In re Crawford, 67 N.E. 

156, 68 Ohio St. 58, 96 Am.S.R. 

648, affirming- 21 Ohio Cir.Ct. 554, 
11 Ohio Cir.Dec. 605. 

24 C.J. p 1141 note 20. 

7^ Mass.—Clark v. Blackington, 110 
Mass. 369. 

N.Y.—Duffy v. Smith, 1 Dem.Surr. 

202 . 

80. Pa.—Baldwin's Appeal, 81 Pa. 
441. 

81. Mich.—Day v. Fere Marquette 
Ry. Co., 249 N.W. 869, 264 Mich. 
331. 

Pa.—In re Penrose's Estate, 24 Fa. 
Dist. & Co. 647. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

24 C-J- P 1142 note 23. 

The title Is an abbreviation of “de 
bonis non administratis,” which 
means “of the goods not adminis¬ 
tered.” 

Mich.—Day v. Pere Marquette Ry. 
Co., 249 N.W. 869, 264 Mich. 331. 


S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

Piling of account or approval of 
settlement is not prerequisite to ap¬ 
pointment of successor. 

Ky.—Wells' Adm’x v. Heil, 47 S.W. 

2d 1041, 243 Ky. 282. 

Okl.—Appeal of Sims’ Estate, 18 P. 
2d 1077, 162 Okl. 35—Sims v. Bill¬ 
ings, 18 P.2d 1084, 162 Okl. 51. 

82. Md.—Sharp v. State, 109 A. 454, 
135 Md. 551. 

24 C.J. p 1142 note 24. 

Questions as to administrators de 
bonis non with the will annexed 
see infra § 1030. 

83- Ky.—Wells’ Adm’x v. Heil, 47 
S.W.2d 1041, 243 Ky. 282. 

Mich.—Day v. Pere Marquette Ry. 

Co., 249 N.W. 869, 264 Mich. 331. 

24 C.J. p 1142 note 25. 

84- Ala.—Sands v. Hickey, 33 So. 
827, 135 Ala. 322. 

24 C.J. p 1142 note 26. 

86 - Mass.—Copeland v. Shapley, 100 
N.E. 1080, 214 Mass. 132. 
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86 . N.Y.—In re Lynas, 175 N.Y.S. 
733. 

24 C.J. p 1142 note 27. 

87. Ky.—Douglas’ Adm’r v. Douglas' 
Ex'r, 48 S.W.2d 11 , 243 Ky. 321. 

88 . Mich.—Montgomery v. Wayne 

Circuit Judge, 279 N.W. 889 284 

Mich. 430. 

89. Minn.—Krzyzaniak v. St. Paul 
Mercury Indemnity Co. of St. Paul, 
298 N.W. 365. 

90. Va.—Hinton v. Bland, 81 Va. 
588. 

91. N.Y.—Thorburn v. Mitchell, 183 
N.Y.S. 424, 193 App.Div. 174, deny¬ 
ing reargument Thorburn v. Gates, 
181 N.Y.S, 5?0, 191 App.Div. 506, 
dismissal of appeal denied 134 N. 
E. 554, 232 N.Y. 520, and affirmed 
Thorburn v. First Nat. Bank, 134 
N.E. 565, 232 N.Y. 644, re argument 
denied 134 N.E. 586, 232 N.Y. 595: 

24 C.J. p 1150 note 25. 

92. Mich.—Day v. Pere Marquette 
Ry. Co., 249 N.W. 869, 264 Mich. 
331. 

N.Y.—Thorburn v. Mitchell, 183 N.Y. 
S. 424, 193 App.Div. 174, denying 
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tie from decedent and not from his predecessor in 
office. 93 He is not the representative of his prede¬ 
cessor, but of his predecessor’s testator or intes¬ 
tate, 94 to the exclusion of the widow or the dis¬ 
tributees of the estate. 95 

§ 1018. - Elements Bearing on Necessity 

or Propriety of Appointment 

a. Previous grant of letters 

b. Vacancy in office 

c. Incomplete administration 

a. Previous Grant of Letters 

A previous grant of letters is essential to the va¬ 
lidity of a grant of administration de bonis non. 

Succession to a vacancy in the office being essen¬ 
tial to the validity of a grant of administration de 
bonis non, it is necessary that there should have 
been a previous grant of letters. 96 

b. Vacancy in Office 

A vacancy in the office, as in the case of the death 
or removal of the previous administrator or executor, 


§ 1018 

is essential to the appointment of an administrator de 
bonis non. 

To warrant the appointment of an administra¬ 
tor de bonis non, it is absolutely essential that the 
previous incumbency should have actually ended, 97 
and, if there is no vacancy, the appointment is void 
for lack of jurisdiction. 98 Such an appointment is 
proper where the original executor or administra¬ 
tor has died, 99 become insane or of unsound mind, 1 
disappeared, 2 become bankrupt and absconded, 3 re¬ 
signed, 4 or been removed, 5 where the original let¬ 
ters have been revoked, 6 or where the marriage of 
an executrix or an administratrix extinguishes her 
authority. 7 

j Discharge of original representative. While it 
has been said that the court should ordinarily pro¬ 
ceed with considerable caution before declaring the 
necessity of reopening an administration which has 
apparently been completed and closed, 8 it is usually 
held that the approval of the final report of an ex¬ 
ecutor or administrator and his discharge are not 
conclusive that the estate has been wholly settled 
so as to preclude the appointment of an adminis¬ 
trator de bonis non, 9 but there is also authority for 


reargument Thorburn v. Gates, 181 
N.Y.S. 520, 191 App.Div. 506, dis¬ 
missal of appeal denied 134 N.E. 
554, 232 N.Y. 520, and affirmed 

Thorburn v. First Nat. Bank, 134 
N.E. 565, 232 N.Y. 544, reargument 
denied 134 N.E. 686 , 232 N.Y. 595. 
Fa.—In re McCarthy’s Estate, 21 
Erie Co. 1 . 

R.I.—Rhode Island Ho'spital Trust 
Co. v. Sherman, 159 A. 740, 52 R.I. 
207. 

24 C.J. p 1150 note 25. 

93- Mo.—Waterman v. Dockray, 3 
A. 40, 78 Me. 139. 

24 C.J. p 1142 note 29. 

Relation hack 

(1) The doctrine that letters of 
administration relate back to the 
time of decedent's death applies to 
administrators de bonis non. 

N.C.—Badger v. Jones, 66 N.C. 305. 
Tunn.—Bell v. Speight, 11 Humphr. 
461. 

( 2 ) Relation back of letters gen¬ 
erally see supra § 151 b. 

$Mu W.Va.—Sayre v. Whetherholt, 
107 S.E. 293. 88 W.Va. 542. 

24 C.J. p 1158 note 97—23 C.J. p 
1170 note 15 [b]. 

95* U.S.—Smith v. Billing, D.C., 22 
F.Cas.No.13,014, 3 Cranch C.C. 355. 

96. Ky.—Douglas' Adm'r v. Doug¬ 
las' Ex'r, 48 S.W. 2d 11, 14, 243 Ky. 
321, citing Corpus Juris. 

Mich. —Day v. Pere Marquette Ry. 
Co., 249 N.W. 869, 870, 264 Mich. 
331, citing Corpus Juris. 

Mian,—In re Gilroy's Estates, 258 N. 


W. 584, 587, 193 Minn. 349, quoting 
Corpus Juris. 

24 C.J. p 1142 note 31. 

97. Mich.—Day v. Pere Marquette 

Ry. Co., 249 N.W. 869, 87-0, 264 

Mich. 331, citing Corpus Juris. 

N.Y.—Lapiedra v. American Surety 
Co., 159 N.E. 710, 247 N.Y. 25, af¬ 
firming 221 N.Y.S. 521, 220 App. 
Div. 738. 

N.C.—Edwards v. McLawhorn, 11 S. 

E.2d 562, 218 N.C. 543. 

24 C.J. p 1143 note 41. 

98. Ill.—In re Graney’s Will, 245 Ill. 
App. 407. 

Md.—Mitchell v. McCormick, 122 A. 
245, 143 Md. 328. 

N.Y.—Lapiedra v. American Surety 
Co.. 159 N.E. 710, 247 N.Y. 25, af¬ 
firming 221 N.Y.S. 521, 220 App. 
Div. 738. 

N.C.—Edwards v. McLawhorn, 11 S. 

E.2d 562, 218 N.C. 543. 

24 C.J. p 1143 note 42. 

99- Ala.—Cook v. Castleberry, 173 
So. 1, 233 Ala. 650. 

Mass.—Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34. 

Minn.—In re Gilroy's Estates, 258 
N.W. 584, 587, 193 Minn. 349, quot¬ 
ing Corpus Juris. 

N.Y.—In re O’Dowd's Estate, 297 N. 

Y.S. 596, 163 Misc. 605. 

Ohio.—State v. Lueders, 128 N.E. 72 
(second case), 101 Ohio St. 269. 

S.C.—McNair v. Howie, 116 S.W. 279, 
285, 123 S.C. 252, citing Corpus 
Juris. 

24 C.J. p 1142 note 32. 

Right of representatives of deceased 
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executors and administrators see 
infra § 1048. 

1 . Ga—McCrapie v. Hutchinson, 77 
S.E. 1064, 139 Ga. 792, 45 L.R.A., 
N.S., 1073. 

Iowa.—In re Christensen’s Estate, 
296 N.W. .198, 229 Iowa 1162. 

2 . Minn.—In re Gilroy's Estates, 
258 N.W. 584, 587, 193 Minn. 349, 
quoting Corpus Juris. 

24 C.J. p 1142 note 34. 

3. Conn.—Brattle v. Gustin, 1 Root 
425. 

4. Ky.—Wells’ Adm'x v. Heil, 47 S. 
W.2d 1041, 243 Ky. 282. 

24 C.J. p 1142 note 36. 

5. Ala.—Kelen v. Brewer, 124 So. 
247, 220 Ala. 175. 

Ky.—Liberty Bank & Trust Co. v. 
Kentucky Title Trust Co., 39 S.W. 
2d 258, 239 Ky. 263. 

N.H.—Keenan v. Tonry, 16 A.2d 705, 
132 A.L.R. 1362. 

24 C.J. p 1142 note 37. 

6 . S.C.—McNair v. Howie, 116 S.E. 
279, 285, 123 S.C. 252, citing Corpus 
Juris. 

24 C.J. p 1143 note 38. 

7. Wis.—Oakes v. Buckley, 6 N.W. 
321, 49 Wis.'592. 

8 . Cal.—In re Den's Estate, 45 P.2d 
963, 3 Cal.2d 638—In re Bouche's 
Estate, 74 P.2d 563, 24 Cal.App.2d 
86 . 

9. Cal.—In re Den's Estate, 45 P.2d 
963, 3 Cal.2d 638—In re Bouche's 
Estate, 74 P.2d 563, 24 Cal.App. 
2 d 86. 
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the view that after an estate has been adjudged 
finally settled and the administrator discharged, let¬ 
ters of administration de bonis non cannot issue on 
the same estate while the final settlement remains 
unrevoked and in force. 10 

Where the original grant was of joint letters to 
two or more, administration de bonis non cannot be 
granted so long as a single survivor of the original 
appointees remains in office. 11 

c. Incomplete Administration 

Incomplete administration of an estate is a proper 
ground for, and is essential to, the appointment of an 
administrator de bonis non. 

The appointment of an administrator de bonis 
non is proper where a vacancy occurs before full 
settlement and distribution of the estate, 12 and it 
is essential to the power of the court to make such 
an appointment that the administration of the estate 


should be incomplete, 13 or, in other words, that 
there should be unadministered assets belonging to 
the estate. 14 Prima facie proof of unadministered 
assets is, however, all that is required. 15 An ad¬ 
ministrator de bonis non may be appointed to give 
good title to specific assets, 16 or in a case where 
the predecessor has advanced money from his own 
funds without opportunity to reimburse himself ; 17 
but a trust conferred under a will on the executor 
after settling the estate is not, in case of a vacan¬ 
cy following such settlement, to go to an adminis¬ 
trator de bonis non. 18 

Assets subsequently discovered . An appointment 
de bonis non is proper when assets of the estate are 
newly discovered after the former executor or ad¬ 
ministrator has been discharged, 19 even though the 
original representative was discharged in conse¬ 
quence of his inability to discover assets. 20 


Iowa.—Giberson v. Henness, 258 N. 

W. 70S, 219 Iowa 359. 

Kan.—Price v. Carmean, 18 P.2d 197, 
136 Kan. 744. 

Minn.—In re Gilroy’s Estates, 258 N. 
W. 584, 587, 193 Minn. 349, quoting 

Corpus Juris. 

S.C.—McNair v. Howie, 116 S.E. 279, 
285, 123 S.C. 252, quoting 'Corpus 
Juris. 

Wash.—Lund v. City of Seattle, 1 P. 

2d 301, 163 Wash. 254. 

24 C.J. p 1144 dote 51. 

That the court has declared an 
estate fully administered will not 
prevent the subsequent appointment 
of an administrator de bonis non if, 
in fact, the estate had not been ful¬ 
ly administered.—Wilkinson v. low¬ 
ers, 217 Ill.App. 314. 

Any reason which in justice and 
law requires further administration, 
or the discovery of other property 
of the estate, is ground for the 
appointment, in the discretion of the 
probate court, of an administrator 
de bonis non after the estate has 
been finally settled and the first ad¬ 
ministrator discharged.—Scoville v. 
Vail Inv. Co., 103 P.2d 662, 55 Ariz. 
486, followed in Vail v. Scoville, 103 
P.2d 668 , 55 Ariz. 502, and Vail Inv. 
Co. v. Scoville, 103 P.2d 669, 55 Ariz. 
501. 

Appointment as revocation of dis¬ 
charge 

If it were essential to the validity 
of grant of letters of administration 
de bonis non that the judgment of 
the probate court appointing the ad¬ 
ministrator in chief and the order 
discharging him should be set aside 
in a direct proceeding, the proceeding 
based on the petition of the former 
general administrator for appoint¬ 
ment as administrator de bonis non 
is such a direct proceeding and the 
appointment as administrator de 
bonis non is a revocation of the 


former order of discharge.—McNair 
v. Howie, 116 S.E. 279, 123 S.C. 252. 

10 . Ala.—Hickey v. Stallworth, 39 
So. 267, 143 Ala. 535, 111 Am.S.R. 
57, 5 Ann.Cas. 496. 

Gra.—Phoenix Mut. Life Ins. Co. v. 
Daniel, 167 S.E. 117, 46 Ga.App. 
129. 

11. Ala:—Hooper v. Scarborough, 57 
Ala. 510. 

24 C.J. p 1143 note 43. 

12 . Ariz.—Scoville v. Vail Inv. Co., 
103 P.2d 662, 55 Ariz. 486, follow¬ 
ed in Vail v. Scoville, 103 P.2d 668, 
55 Ariz. 502, and Vail Inv. Co. v. 
Scoville, 103 P.2d 669, 55 Ariz. 501. 

Conn.—Lloyd v. Weir, 164 A. 386, 
116 Conn. 201. 

Kan.—Kuhl v. Hoover-Swart, 102 P. 

2d 1020, 152 Kan. 147. 

Md.—Sharp v. State, 109 A. 454, 135 
Md. 551. 

Mich.—Patchel v. Thompson's Es- 
| tate, 193 N.W. 852, 223 Mich. 361. 
Neb.—Pinn v. Pinn, 189 N.W. 371, 
108 Neb. 822. 

N.Y.—In re O’Dowd's Estate, 297 N. 

Y.S. 596, 163 Misc. 605. 

N.C.—Pelton v. Felton, 195 S.E. 533, 
535, 213 N.C. 194, citing Corpus 
Juris. 

Ohio.—State v. Lueders, 128 N.E. 72 
(second case), 101 Ohio St. 259. 

Pa.—In re Hartman's Estate, 19 Le¬ 
high Co.L.J. 42, 54 York Leg.Rec. 
129. 

R.I.—Rhode Island Hospital Trust 
Co. v. Sherman, 159 A. 740, 52 R.I. 
207. 

Tex.—Dowe v. Mixon, Civ.App., 299 
S.W. 346. 

Wash.—In re Curtis' Estate, 199 p 
309, 116 Wash. 237. 

24 C.J. p 1143 note 44. 

Unwise exercise of discretion vest¬ 
ed in the court as to whether an ad¬ 
ministrator de bonis non should be 
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appointed cannot vacate the appoint¬ 
ment.—Frost v. Frost, 45 Tex. 324. 

13. Cal.—In re Bouche’s Estate, 74 
P.2d 563, 24 Cal.App.2d 86 . 

Ga.—McNew v. Wheeler, 187 S.E. 

638, 183 Ga. 111. 

24 C.J. p 1143 note 45. 

14. Ga.—Bearden v. Baldwin, 162 S. 
E. 802, 174 Ga. 191. 

Ind.—Storer v. Carney, 127 N.E. 790, 
73 Ind.App. 415. 

Kan.—Kuhl v. Hoover-Swart, 102 P 
2d 1020, 152 Kan. 147. 

N - Y -—In re Smith's Estate, 264 N.Y.S. 
445, 147 Misc. 139. 

Pa.—In re Penrose’s Estate, 24 Pa. 
Dist. & Co. 647. 

Wash.—In re Laack’s Estate, 62 P. 

2d 1087, 188 Wash. 462. 

24 C.J. p 1144 note 46. 

15. Ga.—McCranie v. Hutchinson, 77 
S.E. 1064, 139 Ga. 792, 45 L.R.A., 
N.S., 1073. 

24 C.J. p 1144 note 47. 

16. Fla.—Deans v. Wilcoxon, 7 So. 
163, 25 Fla. 980. 

24 C.J. p 1144 note 48. 

17. Mass.—Munroe v. Holmes, 13 Al¬ 
len 109. 

18. N.Y.-—In re Weir's Will, 14 N.Y. 
S.2d 655, 172 Misc. 74 . 

24 C.J. p 1144 note 50. 

Id. Minn.—In re Gilroy’s Estates, 
258 N.W. 584, 587, 193 Minn. 349, 
citing Corpus Juris. 

S.C.—Lucas v. Southern Ry. Co., 153 
S.E. 568, 156 S.C. 529. 

24 C.J. p 1145 note 53. 

Where discharged administratrix 
is withholding assets of estate, ad¬ 
ministratrix de bonis non should be 
appointed to complete administration. 
—Price v. Carmean, 18 P.2d 197, 136 
Kan. 744. 

20 . Ind.—Langsdale v. Woollen, 99 
Ind. 575. 

Kan.—Price v. Carmean, 18 P.2d 197, 
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The existence of claims against the estate is not 
necessary to warrant an appointment, 21 but the 
fact that allowed claims have not been paid in full, 
and that there remains property unsold, is sufficient 
to give the court jurisdiction to appoint an admin¬ 
istrator de bonis non, 22 although the first executor 
or administrator has made a final settlement 23 and 
there is no personal estate unadministered. 24 

Protection of the rights of legatees 3 distributees , 
or a surviving spouse may give occasion for the 
appointment, 25 and it is commonly held proper to 
appoint an administrator de bonis non, although 
nothing remains to be done except to distribute the 
estate ; 26 but, on the other hand, it has been held 
that, where the only office of administration would 
be distribution, and there is but one distributee, 27 
or a distribution can be effected without resort to 
administration, 28 the estate will not be subjected to 
the unnecessary costs and expenses of an adminis¬ 
tration de bonis non. A right of action which sur¬ 
vives for the benefit of the estate may suffice for 
the appointment of an administrator de bonis non, 29 
and so, also, may a lawful claim with right of ac¬ 
tion against the predecessor. 30 

Appointment to conduct litigation. Where, after 
the death of a general administrator who has not 
fully administered the estate, litigation arises re¬ 
specting the validity of a will, the new appointees 
for such a litigation should be designated as de 
bonis non. 31 Administration de bonis non may al¬ 


so be granted for bringing a suit to recover assets, 
which suit the predecessor failed or refused to pros¬ 
ecute, 32 or where the predecessor had reported 
debts as desperate which prove collectable, or had 
turned over as belonging elsewhere personalty which 
proves recoverable for the estate. 33 So, also, a 
pending action in the name of the original admin¬ 
istrator is unadministered assets authorizing an ap¬ 
pointment. 34 Where, however, an administrator 
fully administered, and, after the approval of his 
final account, misappropriated money, the distrib¬ 
utees were entitled to sue on his bond, and the 
appointment of an administrator de bonis non was 
not necessary ; 35 and in a proceeding by an exec¬ 
utor for settlement of his account, it has been held 
that the heirs could contest the settlement and that 
the appointment of an administrator de bonis non 
to seek such relief was not required. 36 

§ 1019. - Right to Appointment 

The order in which persons are entitled to admin¬ 
istration de bonis non is governed, in general, by the 
rules applicable to the original appointment of personal 
representatives. 

Statutory provisions respecting the right to ap¬ 
pointment as administrator de bonis non must be 
complied with; 37 but the general rule is that per¬ 
sons are entitled to administration de bonis non in 
the order in which they would have been entitled to 
an original grant in case of intestacy or to let¬ 
ters with the will annexed in case there is a will. 38 


198, 136 Kan. 744, quoting Corpus 
Juris. 

21. Ala,—Ex parte Cone, 145 So. 571, 
226 Ala. 64. 

24 C.J. p 1145 note 65. 

22. Ga.—Carr v. Berry, 42 S.E. 726, 
116 Oa. 372. 

24 C.J, p 1145 note 56. 

Pacts affording* substantial basis 
for claim and reasonable probabil¬ 
ity of success must be shown to war¬ 
rant opening administration after due 
publication for debts.—In re Schina- 
si’s Estate, 248 N.Y.S. 691, 139 Misc. 
459, affirmed 250 N.Y.S. 895, 233 App. 
Div. 738, and 250 N.Y.S. 896, 233 App. 
Div. 738. 

Claims barred because not filed 
within time fixed by statute do not 
authorize appointment of administra¬ 
tor da bonis non, even though there 
are unadministered assets.—Storer v. 
Carney, 127 N.E. 790, 73 Ind.App. 
415. 

23* Mo.—Howell v. Jump, 41 S.W. 
976, 140 Mo. 441. 


25. Ohio.—In re Shive’s Estate, 29 
N.E.2d 565, 65 Ohio App. 167. 

24 C.J. p 1145 note 59. 

26. Ind.—Bickel v. Bibler, App., 32 
N.E.2d 127. 

24 C.J. p 1146 note 60. 

Appointment to sell land after 
death of life tenant and to distribute 
proceeds held proper.—Rawlings v. 
Rawlings, 58 S.W.2d 735, 332 Mo. 503, 
reversing 45 S.W.2d 539, 226 Mo. 
App. 688, transferred, see, Sup., 39 
S.W.2d 367. 

27. Ala.—Glover v. Hill, 4 So. 613, 
85 Ala. 41. 

24 C.J. p 1146 note 63. 

28. Ala.—Cook v. Castleberry, 173 
So. 1, 233 Ala. 650. 

Mass.—Boston Safe Deposit & Trust 
Co. v. Stratton, 156 N.E. 885, 259 
Mass. 465. 

N.Y.—In re O’Dowd’s Estate, 297 N. 

Y.S. 596, 163 Misc. 605. 

24 C.J. p 1146 notes 62, 63. 

29. Mich.—Merkle v. Bennington, 35 
N.W. 846, 68 Mich. 133. 

24 C.J. p 1146 note 64. 


24. in,—Atherton v. Hughes, 94 N. 

E. 546, 249 Ill. 317. 

24 C.J* P 1145 note 58. 


30. Mass.—Newcomb v. Williams, 9 
Mete. 525. 

24 C.J. p 1146 note 65. 
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31. Ala.—Clemens v. Walker, 40 Ala. 
189. 

Ark.—Finn. v. Hempstead, 24 Ark. 111. 

32. N.H.—Keenan v. Tonry, 16 A.2d 
705, 132 A.L.R. 1362. 

S.C.—Lucas v. Southern Ry. Co., 153 
S.E. 568, 156 S.C. 529. 

24 C.J. p 1146 note 67. 

33. Ill.—Wilkinson v. Nowers, 217 
Ill.App. 314. 

24 C.J. p 1146 note 68. 

34. Mich.—Day v. Pere Marquette 

Ry. Co., 249 N.W. 869, 870, 264 

Mich. 331, citing Corpus Juris. 

N.Y.—Hayward v. Place, 4 Dem.Surr. 
487. 

35. Miss.—Davis v. State, 79 So. 764, 
118 Miss. 677. 

36. Ky.—Schott v. Schott’s Execu¬ 
tor, 149 S.W.2d 782, 286 Ky. 208. 

37. Ky.—Liberty Bank & Trust Co. 
v. Kentucky Title Trust Co., 39 S. 
W.2d 258, 239 Ky. 263. 

R.I.—Hennessey v. Meehan, 191 A« 
515, 58 R.I. 104. 

38. Ga.—Sampson v. Sampson, 163 S. 
E. 326, 328, 44 Ga.App. 803, cit¬ 
ing Corpus Juris. 

Ill.-—In re Stocking’s Estate, 242 111. 
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Accordingly, the right follows the interest in the 
estate , 39 and next of kin are entitled to appointment 
in case of intestacy , 40 while the residuary legatee 
is usually preferred in case there is a will . 41 In 
the case of administration granted to the surviving 
spouse, especially when granted for his or her own 
benefit, followed by the death of such spouse,.ad¬ 
ministration de bonis non ordinarily goes by the in¬ 
terest as between kindred of the wife and husband, 
and hence the representatives of the spouse who 
survived are as a rule preferred 42 unless others 
have really the beneficial interest . 43 Creditors are 


also entitled to consideration ; 44 but under some 
statutory provisions they have no preference over 
other competent persons . 45 Under some provisions 
a disinterested person may be appointed . 46 

As between persons having an equal right to ap¬ 
pointment the choice lies in the discretion of the 
court ; 47 but in any event the person appointed must 
of course be competent, suitable, and qualified to 
act . 48 The right to appointment of one who has 
a prior right is not lost because some other person 
may be better qualified , 49 or because others in the 


App. 89—Wilkinson v. Nowers, 217 
Ill.App. 314. 

24 C.J. p 1146 note 71. 

Persons entitled to appointment as 
administrators generally see supra 
§§ 31-45. 

Statutory priorities lield inapplica¬ 
ble 

The statutory priorities in the ap¬ 
pointment of administrators apply 
only to an original appointment and 
not to an appointment made to fill 
a vacancy. 

Iowa.—In re Christensen’s Estate, 296 
N.W. 198, 229 Iowa 1162. 

Ky.—Liberty Bank & Trust Co. v. 
Kentucky Title Trust Co., 39 S.W. 
2d 258, 239 Ky. 263. 

Appointment of nominee of one hav¬ 
ing* prior right 

Widow, exercising right to appoint¬ 
ment as administratrix, may, on res¬ 
ignation, have nominee named admin¬ 
istratrix de bonis non in preference 
to children’s nominee.—In re Stock¬ 
ing’s Estate, 242 Ill.App. 89. 

After original appointment of wid¬ 
ow’s nominee, on his death, widow’s 
right to be appointed administratrix 
de bonis non was same as her right 
to be appointed administratrix orig¬ 
inally.—Sampson v. Sampson, 163 S.E. 
326, 44 Ga.App. 803. 

In absence of failure to accept of- 
flee by those entitled to preference, 
a re'ceiver in supplementary proceed¬ 
ings of a distributee of an estate 
could not seek appointment as ad¬ 
ministrator.—In re McCullough’s Es¬ 
tate, 14 N,Y.S.2d 987, 172 Misc. 271. 

39- R.I.—Hennessey v. Meehan, 191 
A. 515, 58 R.I. 104. 

24 C.J. P 1146 note 72. 

possessor of largest interest in es¬ 
tate held entitled to appointment. 
Miss.—Alexander v. Hancock, 164 So. 
772, 174 Miss. 482, suggestion of 
error overruled 165 So. 126, 174 
Miss. 482. 

N.Y.—In re Baker’s Estate, 1 N.Y.S. 

2d 72, 164 Misc. 622. 

Deceased executor’s wife 

Where executor died leaving a part 
of estate unadministered, executor’s 
wife who was not a beneficiary under 
the will and who was shown to have 


been selected in writing by testatrix’ 
grandchildren as representatives of a 
next of kin and not as legatees under 
the will was not entitled as against a 
legatee to be appointed administra¬ 
trix cum testamento annexo.—Cubine 
v. Cubine, 199 S.E. 833, 58 Ga.App. 
779. 

40. Tex.—Zamora v. Garza, Civ.App., 
129 S.W.2d 401. 

24 C.J. p 1147 note 73. 

Contrary rule under statute pro¬ 
viding that administration de bonis 
non may be granted to any suitable 
person.—Russell v. Hoar, 3 Mete., 
Mass., 187. 

Situation, at time of intestate’s death 
The next of kin entitled to admin¬ 
istration de bonis non are those who 
were such at the death of intestate. 
—In re Brown’s Estate, 274 N.Y.S. 
496, 153 Misc. 41. 

Executrix of deceased next of kin 
held entitled to appointment.—In re 
Brown’s Estate, supra. 

Right to appointment held not waived 
Tex.—Zamora v. Garza, Civ.App., 129 
S.W. 2d 401. 

41. N.Y.—Bradley v. Bradley, 3 
Redf.Surr. 512. 

24 C.J. p 1147 note 74. 

42. Va.—Hendren v. Colgin, 4 Munf. 
231, 18 Va. 231. 

24 C.J. p 1147 note 76. 

43. Pa.—In re Barnes’ Estate, 18 Pa. 
Dist. 550. 

24 C.J. p 1147 note 77. 

44. Fla.—Deans v. Wilcoxon, 7 So. 
163, 25 Fla. 980. 

24 C.J. p 1147 notes 78, 79. 

45. N.Y.—In re Winkelmann’s Es¬ 
tate, 277 N.Y.S. 781, 154 Misc. 354. 

46. Ky.—Liberty Bank & Trust Co. 
v. Kentucky Title Trust Co., 39 S.W. 
2d, 258, 239 Ky. 263. 

Utah.—In re Burt's Estate, 198 P. 
1108, 58 UtaJfcL 353. 

47. D.C.—Haviland v. Harriss, 50 F. 
2d 1069, 60 App.D.C. 255. 

Iowa.—In re Christensen's Estate, 296 
N.W. 198, .229 Iowa 1162. 

Mass.—Petition of Davis, 129 N.E. 
366* 237 Mass. 47. 
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R.I.—Hennessey v. Meehan, 191 A. 

515, 58 R.I. 104. 

24 C.J. p 1147 note 80. 

48. Suitable person must be select¬ 
ed. 

Ky.—Liberty Bank & Trust Co. v. 
Kentucky Title Trust Co., 39 S.W. 
2d 258, 239 Ky. 263. 

Mass.—Petition of Davis, 129 N.E. 
366, 237 Mass. 47. 

N.Y.—In re Winkelmann’s Estate, 277 
N.Y.S. 781, 154 Misc. 354—In re 
Rodgers’ Estate, 264 N.Y.S. 624, 
147 Misc. 344. 

R.I.—Hennessey v. Meehan, 191 A. 

515, 58 R.I. 104. 

24 C.J. p 1147 note 81. 

Competency of administrators gen¬ 
erally see supra § 46. 

Nonresidence 

(1) A nonresident of the state can¬ 
not be appointed administrator de 
boms non.—In re McDevitt's Estate, 
9 PaJDist. 474. 

(2) However, it has also been held 
that a nonresident of the parish is 
not legally disqualified.—Succession 
of Strange, 177 So. 579, 188 La. 478. 

That applicant is administrator of 
another succession and that conflict 
or litigation between creditors of two 
successions may or probably wilL 
arise does not disqualify him for 
appointment as dative testamentary 
executor.—Succession of Strange, su¬ 
pra. 

Willingness to serve without com¬ 
pensation is not ground for denying 
appointment.—In re Christensen’s Es¬ 
tate, 296 N.W. 198, 229 Iowa 1162. 

Appointment of deceased executor’s 
administrator held legal.—In re Kess¬ 
ler’s Estate, 239 N.W. 555, 213 Iowa 
633. 

Appointment held proper 
Iowa.—In re Christensen’s Estate, 296 
N.W, 198, 229 Iowa 1162. 

Mich.—In re Rice, 122 N.W. 212, 158 
Mich. 53. 

N.Y.—In re Brown’s Estate, 274 N.Y. 

S. 496, 153 Misc. 41. 

24 C.J. p 1147 note 81 [b]. 

49. Ala.—Marcus v. McKee, 151 So. 
456, 227 Ala. 577. 
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same class have renounced their rights . 50 

Renunciation. It has been held that a renuncia¬ 
tion of the right to letters de bonis non cannot be 
retracted , 51 * and that an executrix who has re¬ 
nounced has no preferential right to be appointed 
administratrix de bonis non with the will annexed 
after the death of the administratrix with the will 
annexed ; 52 but it has also been held that the right 
to administration de bonis non is not lost by re¬ 
nouncing the right to original administration . 53 

§ 1020. - Jurisdiction and Proceedings 

The court which granted the original letters and 
holds supervision of the estate alone has the right to 


grant administration de bonis non. Rules governing pro¬ 
ceedings for the appointment of original administrators 
are applicable generally to proceedings for the appoint¬ 
ment of administrators de bonis non. 

The court which granted the original letters tes¬ 
tamentary or of administration and holds supervi¬ 
sion of the estate has alone the right to grant ad¬ 
ministration de bonis non . 54 

In general, the rules governing proceedings for 
the appointment of an administrator de bonis non 
are substantially the same as obtain in proceedings 
for the appointment of an ordinary administrator , 55 
as, for example, with respect to notice , 56 the ap¬ 
plication or petition , 57 parties , 58 hearing and order 
or decree , 50 and with respect to or concerning re- 


50. Tex.—Zamora v. Garza, Civ.App., 
120 S.W.2d 401. 

51. Md.—Stockdale v. Conaway, 14 
Md. 90, 74 Am.D. 515. 

52. Va.—Thornton v. Winston, 4 
Leigh 152, 31 Ya. 152. 

53. Miss.—Pendleton v. Pendleton, 
14 Miss. 448. 

54. Gn.—Bearden v. Baldwin, 162 S. 
E. 802, 174 Ga. 191. 

Minn.—In re Gilroy’s Estates, 258 N. 

W. 584, 103 Minn. 349. 

24 C.J. p 1147 note 85. 

Decree of distribution held final 
with respect to court's jurisdiction 
to reopen administration and ap¬ 
point administrator de bonis non.— 
Jn re llouehc's Estate, 74 P.2d 563, 24 
Cal.App.2d 86. 

55. Dxerdse of authority to ap¬ 
point must be in accordance with 
prevail ini? principles of judicial pro¬ 
cedure,— liberty Bank & Trust Co. v. 
Kentucky Title Trust Co., 39 S.W.2d 
258, 239 Ky. 263. 

Proceeding* held one for appoint¬ 
ment of administrator de bonis non 
rather than for appointment of spe¬ 
cial administrator.—In re Pink’s Es¬ 
tate, 210 N.W, 834, 191 Wis. 349. 

Matters occurring* in a separate 
proceeding in another court are not 
sufficient to maintain a petition to 
revoke a decree of the probate court 
dismissing; a petition for appoint¬ 
ment.—Phillips v. Phillips, 134 N.E. 
375, 241 Mass. 47, 

56. (hi.—(lormlcy v. Watson, 171 S. 
E. 880, 48 Ga,App. 46, conforming 
to answer 171 S.E. 280, 177 Ga. 
763. 

Requirements as to notice considered 

(1) Ordinarily, hefore a grant to a 
person not primarily entitled there¬ 
to, there should be a summons or le¬ 
gal notice to persons having a prior 
right to the appointment.—Wilooxon 
v. Rees#, 63 Md. 542—24 C.J. p 1148 
note 95. 

(2) Under some statutes, however, 
an appointment without notice is 
valid. 


Iowa.—Giberson v. Henness, 258 N.W. 
708, 219 Iowa 359. 

Kan.—Barrett v. McMannis, 110 P.2d 
774, 153 Kan. 420. 

Mass.—Schenck v. Buckley, 29 N.E.2d 
733, 307 Mass. 186. 

Minn.—In re Gilroy’s Estates, 258 N. 

W. 584, 193 Minn. 349. 

Pa.—In re Penrose’s Estate, 24 Pa. 

Dist. & Co. 647. 

24 C.J. p 1148 note 96. 

(3) Issuance of citation on applica¬ 
tion for appointment held mandatory. 
—Head v. Waldrup, Ga., 17 S.E.2d 
585. 

Objection to lack of notice held I 
made too late.—Golly v. Armstrong's 
Estate, 183 N.W. 778, 215 Mich. 190. 

57. Statement of necessity for ap¬ 
pointment 

(1) It has been held not essential 
to the validity of the appointment 
of such an administrator that the 
necessity therefor should, appear on 
the face of the application for let¬ 
ters.—Williams v. Verne, 4 S.W. 548, 
68 Tex. 414—24 C.J. p 1148 note 99. 

(2) On the other hand, a failure 
of the petition to show such neces¬ 
sity has been regarded as fatal.— 
Clark v. Schindler, 87 N.E. 44, 43 
Ind.App. 269—24 C.J. P 1148 note 1. 

(3) Petition held sufficient.—Gib¬ 
erson v. Henness, 258 N.W, 708, 219 
Iowa 359. 

Where the allegations of a petition 
are denied by the answer, they can¬ 
not be accepted as proof authorizing 
an appointment.—Matter of Bedford, 
115 N.Y.S. 472, 130 App.Div. 642. 

Irregularities must be objected to 
or the defect is waived.—Moore v. 
Willamette Transportation & Locks 
Co., 7 Or. 359. 

58* Claimant as applicant 

Claimant who had notice that es¬ 
tate was in process of administration 
and who failed, to present claim for 
allowance until almost three years 
after estate was closed and adminis¬ 
trator was discharged could not have 
administrator de bonis non appointed. 
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—In re Traaen’s Estate, 59 P.2d 406, 
154 Or. 263. 

Receiver as petitioner 

The receiver in supplementary pro¬ 
ceedings of a distributee of an estate 
is entitled to petition for the appoint¬ 
ment of an administrator de bonis 
non.—In re McCullough’s Estate, 14 
N.Y.S.2d 987, 172 Misc. 271. 

Petition filed by unauthorized person 
The fact that an administrator de 
bonis non was appointed on the pe¬ 
tition of the attorney of a party, and 
not on the petition of one authorized 
to make or file such a petition, does 
not render the appointment void or 
i even so improvident as to require 
annulment thereof.—Ashurst v. Un¬ 
ion Bank & Trust Co., 76 So. 917, 200 
Ala. 559. 

Contest of grant by interested party 
A trustee receiving property of an 
estate under a judgment of a compe¬ 
tent court which is still in force and 
unappealed from is such an inter¬ 
ested party as to be entitled to con¬ 
test a grant of administration de 
bonis non.—San Roman v. Watson, 
54 Tex. 254. 

59. Failure to present evidence 

which might have been offered, where 
reasonable opportunity was given for 
a hearing on the material facts, is 
not ground for revoking a decree dis¬ 
missing a petition for appointment 
as administrator de bonis non.— 
Phillips v. Phillips, 134 N.E. 375, 241 
Mass. 47. 

The oourt should not try title to 
property or determine questions of 
estoppel or other collateral points in* 
such a proceeding.—Mallory’s Appeal, 
25 A. 109, 62 Conn. 218. 

Conclusiveness of previous decree 

A necessary decision in connection 
with the previous grant of letters 
that decedent was a resident of the 
county is conclusive on an appli¬ 
cation for the appointment of an ad¬ 
ministrator de bonis non.—In re Dur- 
kee, 159 N.W. 555, 164 Wis. 41. 

Jurisdictional facts need not he 
shown on face of order.—Wells* 
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view. 60 

Time for application. As a general rule, a broad 
period is allowed for granting administration de 
bonis non, according as the opportunity to realize 
something for the estate may present itself ; 61 nor, 
under some authorities, does even the statutory lim¬ 
it to original administration bar by implication the 
grant of letters de bonis non, 62 although it has al¬ 
so been held that a statute limiting the time within 
which administration may be granted does apply 
to administrators de bonis non. 63 An application 
for the appointment of an administrator de bonis 
non may be defeated by laches, 64 and as a general 
rule an administrator de bonis non cannot be ap¬ 
pointed on the ground that there are debts of de¬ 
cedent remaining unpaid, if payment may be pre¬ 
sumed from lapse of time, or if the debts are barred 
by the statute of limitations, 65 unless the adminis- 
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trator has power to waive the bar. 66 

§ 1021. - Operation and Effect of Ap¬ 
pointment * 

The appointment of an administrator de bonis non is 
presumptively valid, is conclusive of his authority until 
set aside or annulled, and is not subject to collateral at¬ 
tack unless void or unless the record shows want of 
jurisdiction. 

The appointment of an administrator de bonis 
non is presumed to be valid in the absence of a con¬ 
trary showing, 67 and is conclusive of his authority 
until set aside or annulled by a direct proceeding 
for that purpose. 68 The validity of the appoint¬ 
ment is not affected by informality or mere irreg¬ 
ularities in the proceedings, 69 and the appointment 
is not subject to collateral attack 70 unless the rec¬ 
ord, on its face, discloses a want of jurisdiction, 73 
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Adm’x v. Heil, 47 S.W.2d 1041, 243 
Ky. 282. 

Place of signing decree 

A decree appointing- an adminis¬ 
trator de bonis non is not invalid 
because it was signed by the judge 
of probate in his law office instead 
of in the probate office.—Newell v. 
Delorme, 86 A. 361, 109 Me. 421. 
DCatters implied in order 

Order appointing administratrix de 
bonis non was held not void because 
of omission of certain things neces¬ 
sarily implied.—Wells’ Adm’x v. Heil, 
47 S.W.2d 1041, 243 Ky. 282. 

Date of appointment 

An appointment made prior to the 
day fixed in the order and notice of 
a hearing for the appointment is 
void.—Kammerer v. Morlock, 84 N.W. 
319, 125 Mich. 320. 

60. Who may appeal 

(1) An administrator who has been 
removed is not aggrieved by the de¬ 
cree appointing his successor so as 
to be entitled to appeal therefrom.— 
Hayden v. Keown, 122 N.E. 264, 232 
Mass. 259—24 C.J. p 1149 note 8. 

(2) However, it has been held that 
a widow whose authority as admin¬ 
istratrix was terminated by her re¬ 
marriage may appeal from the ap¬ 
pointment of the person selected by 
her children rather than the person 
selected by her.—Hilliard v. McDan¬ 
iels, 48 Vt. 122. 

(3) It has also been held that the 
purchaser of an interest in land of 
decedent, which had been assigned as 
dower, and which is sought to be 
subjected to decedent’s debts, may 
appeal from a decree appointing an 
administrator de bonis non.—Bancroft 
v. Andrews, 6 Cush., Mass., 493. 
Appealability of orders 

(1) Order appointing an adminis¬ 
trator de bonis non in exercise of 
the court’s discretion held appeala¬ 


ble.—Emsley v. Young, 31 A. 692, 19 

R. I. 65. 

(2) There is no appeal to the cir¬ 
cuit court from an order of the 
county court appointing an adminis¬ 
trator de bonis non on the petition 
of the creditors of the estate, where 
no question of preference in appoint¬ 
ment under the statute is raised 
and the estate is insolvent.—In re 
Downs’ Estate, 229 Ill.App. 273. 

Contention not assigned as error, 

but raised in briefs, will not be con¬ 
sidered on appeal from order of ap¬ 
pointment.—In re Downs’ Estate, su¬ 
pra. 

Scope of review 

Appellate court acquired no juris¬ 
diction, on review of district court’s 
judgment, to determine whether ad¬ 
ministrator could charge for premi¬ 
um on his bond, a matter not acted 
on by probate court in proceedings 
for review and for substitute letters. 
—Heavey v. Castles, Tex.Civ.App., 12 

S. W. 2d 615, error refused. 

presumption of complete adminis¬ 
tration 

Appellate court must presume that 
estate has been completely adminis¬ 
tered, there being no contrary alle¬ 
gation.—Ex parte Cone, 145 So. 571, 
226 Ala. 64. 

Certiorari 

(1) Statutory remedy of certiorari 
held available to review judgment 
appointing an administrator de bonis 
non.—Zamora v. Garza, Tex.Civ.App., 
129 S.W.2CL 401. 

(2 1 Petition for writ of certiorari 
held sufficient.—Zamora v. Garza, 
Tex.Civ.App., 117 S.W.2d 165. 

61. Ga.—McCranie v. Hutchinson, 77 
S.E. 1064, 139 Ga. 792, 45 L.R.A.,N. 
S., 1073. 

24 C.J. p 1147 note 87, 
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62. Iowa.—Giberson v. Henness, 258 
N.W. 708, 219 Iowa 359. 

24 C.J. p 1148 note 88. 

63. Tenn.—Gallatin Turnp. Co. v. 
Puryear, 92 S.W. 763, 116 Tenn. 
122 . 

64. Mo.—Russell v. Gold, App., 195 
S.W. 757. 

65. N.C.—Fisher v. Ballard, 80 S.E. 
239, 164 N.C. 326. 

24 C.J. p 1148 note 91. 

66. Ga.—Ray v. Strickland, 16 S.E. 
90, 89 Ga. 840. 

67- Iowa.—Giberson v. Henness, 258 
N.W. 708, 219 Iowa 359. 

24 C.J. p 1149 note 11. 

rinding that appointee was a “suit¬ 
able person” is imported by the de¬ 
cree of appointment.—Schenck v. 
Buckley, 29 N.E.2d 733, 307 Mass. 
186. 

68- Cal.—In re Den’s Estate, 45 P. 
2d 963, 3 Cal.2d 638. 

Iowa.—Giberson v. Henness, 258 N. 

W. 708, 219 Iowa 359. 

S.C.—-McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

24 C.J. p 1149 note 12. 

69. Ohio.—In re Chambers’ Estate, 
App., 36 N.E.2d 175, appeal dis¬ 
missed 24 N.E.2d 601, 136 Ohio St. 
202 . 

24 C.J. p 1149 note 13. 

70- Ill.—In re Graney’s Will, 245 
Ill.App. 407. 

Iowa,—Giberson v. Henness, 258 N. 

W. 708, 219 Iowa 359. 

Mich.—Sayre v. Detroit, G. H. & M. 
Ry. Co., 171 N.W. 502, 205 Mich. 
294. 

N.Y.—In re Gourlay’s Estate, 19 N. 

Y.S.2d 122, 173 Misc. 930. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

24 C.J. p 1149 note 14. 

71. Ga.—Head v. Waldrup, 17 S.E. 
2d 585—Gormley v. Watson, 171 
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or unless the appointment was void . 72 If the ap¬ 
pointment is void, the appointee is not even admin¬ 
istrator de facto . 73 

It has been held that the mere appointment of an 
administrator de bonis non is not designed to, and 
does not, determine the title to property and cannot 
be sufficient to divest title that has already vest- 
ed . 74 

§ 1022. - Bond 

An administrator de bonis non may be required to 
give bond in an amount appropriate to the size of the 
unadministered portion of the estate. 

An administrator de bonis non may be required 
to give a bond , 75 the amount of which is to be de¬ 
termined according to the portion of the estate 
which remains unadministered . 76 

§ 1023. Assets to Be Administered 

a. In general 

b. What constitute unadministered assets 

a. In General 

At common law an administrator de bonis non ad¬ 
ministers only on assets which have not been admin¬ 
istered, wholly or in part, by his predecessor; but under 
some statutes he can administer on all the assets in the 
hands of his predecessor. 

The common-law rule is that an administrator 
de bonis non administers only on the assets which 
have not been administered by his predecessor, and. 


conversely, is not entitled to assets which have been 
administered wholly or in part . 77 In some juris¬ 
dictions, however, the common-law rule has been 
changed by statutes under which an administrator 
de bonis non is entitled to administer on all the as¬ 
sets in the hands of his predecessor ; 78 and it may 
be made the duty of the displaced administrator to 
account to the administrator de bonis non . 79 

b. What Constitute Unadministered Assets 

The general rule is that unadministered assets which 
go to the administrator de bonis non are those items of 
property which belonged to decedent at the time of his 
death and remain unaltered by act of the former repre¬ 
sentative. This rule, as modified by some statutes, has 
been applied in determining the right of an administrator 
de bonis non to administer on money and balances due 
from his predecessor, notes and bonds, property il¬ 
legally or fraudulently sold or transferred, and realty, 
and with respect to the former representative's liability 
for waste or conversion. 

Unadministered assets which go to the adminis¬ 
trator de bonis non consist of the goods, effects, and 
credits which belonged to decedent at the time of 
his death and which remain in specie, unaltered or 
unconverted by any act of the former representa¬ 
tive . 80 Under this rule, a sale of property is a con¬ 
version, and the administrator de bonis non is not, 
at common law, entitled to the proceeds , 81 unless 
they have been kept intact ; 82 but in equity the pro¬ 
ceeds may be treated as unadministered assets . 83 
Property lawfully distributed among the persons en- 


S.E. 880, 48 Ga.App. 46, conform¬ 
ing to answer 171 S.E. 280, 177 Ga. 
763. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.O. 262. 

24 C.J. p 1149 note 15. 

72. Ga.—Head v. Waldrup, 17 S.E. 
2d 585—Gormley v. Watson, 171 S. 
E. 880, 48 Ga.App. 46, conforming 
to answer 171 S.E. 280, 177 Ga. 763. 

Ky.—Wells' Adm’x v. Hell, 47 S.W.2d 
1041, 243 Ky. 282. 

Where there was no vacancy at the 
time of the appointment, the appoint¬ 
ment is void and subject to collater¬ 
al attack. 

N.Y.—Ijapiedra v. American Surety 
Co.. 159 N.E. 710, 247 N.Y. 25, af¬ 
firming 221 N.Y.S. 521, 220 App.Div. 
738. 

N.C.—Edwards v. McLawhorn, 11 S. 

E.2d 562, 218 N.C. 543. 

24 C.J. p 1149 note 16. 

73. Ala.—Hooper v. Scarborough, 57 
Ala. 510. 

74. Ind.—Hutchinson's Estate v. 

Arnt, 21 N.E.2d 402, 215 Ind. 687. 

75. Va.—Morrow v. Peyton, 8 Leigh 
54, 85 Va. 54. 


Bonds of representatives generally 
see supra § 67. 

76. N.Y.—Matter of Nesmith, 15 N. 
Y.St. 436, 6 Dem.Surr. 333. 

77. Cal.—Hill v. Superior Court in 
and for Alameda County, 106 P.2d 
876, 16 Cal.2d 527, prior opinion, 
App., 100 P.2d 526. 

Ky.—Proctor v. Pigman's Adm'r, 56 
S.W.2d 342, 246 Ky. 745. 

Pa.—Mest v. Seidel, 41 Pa.Dist. & Co. 

482, 33 Berks Co.L.J. 227. 

Vt.—Scott v. Bradford Nat. Bank, 179 1 
A. 149, 107 Vt v 226. 

24 C.J. p 1150 note 23. 

78. Iowa.—Ellyson v. Lord, 99 N.W. 
582, 124 Iowa 125. 

24 C.J. p 1150 note 24. 

79. U.S.—Michigan Trust Co. v. Per¬ 
ry, Utah, 33 S.Ct. 550, 22 8 U.S. 
346, 57 L.Ed. 867—Beall v. New 
Mexico, N.M., 16 Wall. 535, 21 L. 
Ed. 292. 

80. Ky.—Proctor v. Pigman's Adm'r, 
56 S.W.2d 342, 343, 246 Ky. 745, 
citing Corpus Juris. 

Vt.—Scott v. Bradford Nat. Bank, 179 
A. 149, 107 Vt. 226. 

24 C.J. p 1151 note 26. 

At common law, an administrator 
de bonis non could not maintain an 
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action at law against his predecessor 
for anything except unadministered 
effects existing in specie.—Hill v. 
Superior Court in and for Alameda 
County, 106 P.2d 876, 16 Cal.2d 527, 
prior opinion, App., 100 P.2d 526. 

Administration may be presumed 
from lapse of time. 

Ga.—Desverges v. Desverges, 31 Ga. 
753. 

Ky.—Breckinridge v. Waters, 4 Dana 
620. 

24 C.J. p 1151 note 27. 

Proceeds of insurance policy, be- 
longing to beneficiary, may not be 
recovered by administrator de bonis 
non from estate of his predecessor.— 
In re Clark's Estate, 212 N.W. 481, 
203 Iowa 224. 

81. Ga.—Gilbert v. Hardwick, 11 Ga. 
599. 

24 C.J. p 1151 note 26 [d] (1). 

82. Me.—Meservey v. Kalloch, 53 A. 
876, 97 Me. 91—Hodge v. Hodge, 38 
A. 535, 90 Me. 505, 60 Am.S.R. 285, 
40 L.R.A. 33. 

83. Va.—Clarke v. Wells, 6 Gratt. 
475, 47 Va. 475. 
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titled thereto does not constitute unadministered as¬ 
sets. 84 

Money and balances due from predecessor. A 
specific sum of money set apart as cash for the es¬ 
tate, and identifiable, may be claimed by the admin¬ 
istrator de bonis non. 85 At common law money not 
so specifically set apart, such as a balance due from 
the former representative, the result of his admin¬ 
istration, is not, in the absence of statute, unad¬ 
ministered assets, and the administrator de bonis 
non is not entitled to such funds; 86 but in many 
jurisdictions under statutes so providing, an admin¬ 
istrator de bonis non is entitled to, and may recov¬ 
er, the balance due from his predecessor to the es¬ 
tate. 87 An order of the probate court directing 
payment to the administrator de bonis non may be 
a prerequisite to his right of recovery; 88 and un¬ 
der some statutes it is essential that the account of 
the former administrator be first settled before the 
administrator de bonis non can maintain a suit fo,r 
the balance, 89 although a prior accounting has also 
been held not necessary. 90 

Notes and bonds. The common-law rule is that 
an administrator de bonis non cannot take posses¬ 
sion of, collect, or sue on, a bond, note, or other 
evidence of indebtedness running to his predeces¬ 


sor as such ; 91 in equity the administrator de bonis 
non was held entitled to the proceeds of such a note 
or bond, although not to the possession of the in¬ 
strument itself. 92 In a number of states the com¬ 
mon-law rule has been departed from, sometimes 
by reason of statutory provisions, and the present 
rule is that the administrator de bonis non may 
take possession of, collect, and sue on, such obli¬ 
gations, 98 although bonds or notes for which the 
former representative has accounted in his settle¬ 
ment cannot be recovered by the administrator de 
bonis non. 94 

Property illegally or fraudulently sold or trans¬ 
ferred. Since a sale, transfer, or payment made 
without authority passes no title and does not con¬ 
stitute an administration, 95 an administrator de 
bonis non may pursue assets so disposed of; 96 and 
this may be done not only where the sale or trans¬ 
fer is contrary to law, 97 but also where it is fraud¬ 
ulent, in which case the administrator de bonis non 
may avoid it, 98 unless the persons interested in the 
estate have ratified it. 99 It has been held that the 
administrator de bonis non may ratify an improper 
sale by his predecessor and elect to take the pro¬ 
ceeds, 1 but there is also authority for the view that 
the right to ratify an illegal sale of land belongs 


84. Wash.—Griffin v. Warburton, 62 
P. 765, 23 Wash. 231. 

85. Ky.—Proctor v. Pigman’s Adm’r, 
56 S.W.2d 342, 246 Ky. 745. 

Vt.—Scott v. Bradford Nat. Bank, 179 
A. 149, 107 Vt. 226. 

24 C.J. p 1152 note 32. 

Debt from original representative to 
decedent 

(1) An administrator de bonis non 
may recover of the original repre¬ 
sentative a debt due from him to the 
decedent in his lifetime. 

Miss.—Kelsey v. Smith, 2 Miss. 68. 
Va.—Utterback v. Cooper, 28 Gratt. 
233, 69 Va. 233. 

(2) It is otherwise, however, if 
the debt as such has been extin¬ 
guished by some act of the former 
representative by which his indebt¬ 
edness was acknowledged, as by re¬ 
turning it in the inventory.—Kelsey 
v. Smith, supra. 

Where representative is adjudged 
to pay interest and damages on his 
dismissal, these amounts are paya¬ 
ble to his successor in office and not 
to the creditor who procured his dis¬ 
missal.—Lobit v. Castille, 14 La.Ann. 
779. 

Collection of money by discharged 
representative 

Where the former representative, 
after his discharge, collects money 
for the estate, it may be treated as 
money had and received to the use 
of the administrator cte bonis non, 


who may sue the former representa¬ 
tive.—Salter v. Cain, 7 Ala. 478. 

86. Ky.—Proctor v. Pigman’s Adm’r, 
56 S.W.2d 342, 246 Ky. 745. 

Vt.—Scott v. Bradford Nat. Bank, 
179 A. 149, 107 Vt. 226. 

24 C.J. p 1152 note 33. 

87. Cal.—Hill v. Superior Court in 
and for Alameda County, 106 P.2d 
876, 16 Cal.2d 527, prior opinion, 
App., 100 P.2d 526. 

Fla.—Sessions v. Willard, 172 So. 
242, 126 Fla. 848. 

Kan.—Roberts v. Wallace, 42 P.2d 
594, 141 Kan. 717. 

N.C.—Dunn v. Dunn, 173 S.E. 900, 206 
N.C. 373. 

24 C.J. p 1153 note 34. 

88. Md.—State v. Robinson, 57 Md. 
486—State v. Hart, 57 Md. 234. 

89. Mont.—O'Sullivan v. Alexander, 
234 P. 1099, 73 Mont. 12. 

24 C.J. p 1153 note 35. 

90. Cal.—Hill v. Superior Court in 
and for Alameda County, 106 P.2d 

' 876, 16 Cal.2d 527, prior opinion, 
App., 100 P.2d 526. 

Mo.—State, to Use of Shields v. 
Flynn, 48 Mo. 413. 

Ohio.—Douglas v. Day, 28 Ohio St. 
175. 

91. N.J.—Roy v. Squier, 48 A. 233, 
61 N.J.Eq. 182. 

24 C.J. p 1152 note 28. 
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92. S.C.—Miller v. Alexander, 10 S.C. 
Eq. 25. 

24 C.J. p 1152 note 29. 

93. S.C.—Redfearn v. Craig, 35 S. 
E. 1024, 57 S.C. 534. 

24 C.J. p 1152 note 30. 

94. Va.—Smith v. Waugh, 6 S.E. 
132, 84 Va. 806. 

24 C.J. p 1152 note 31. 

95. Miss.—National Surety Corpora¬ 
tion v. Laughlin, 172 So. 490, 494, 
178 Miss. 499, citing Corpus Juris. 

96. U.S.—Davis v. Hutchinson, C.C. 
A.Alaska, 22 F.2d 380. 

Miss.—National Surety Corporation v. 
Laughlin, 172 So. 490, 494, 178 Miss. 
499, citing Corpus Juris. 

24 C.J. p 1153 note 43. 

part of estate wrongfully dis¬ 
tributed may be recovered by the 
administrator de bonis non only to 
the extent necessary to complete the 
administration.—Scott v. Bradford 
Nat. Bank, 179 A. 149, 107 Vt. 226. 

97. Vt.—Green v. Sargent, 23 Vt. 
466, 56 Am.D. 88. 

24 C.J. p 1154 note 44. 

98. N.C.—Hendrick v. Gidney, 19 S. 
E. 598, 114 N.C. 543, 

24 C.J. p 1154 note 45. 

90. Ala.—McArthur v. Carrie, 32 Ala. 

75, 70 Am.D. 529. 

24 C.J. p 1154 note 46. 

1. Mich.—Wales v. Newbould, 9 
Mich. 45. 
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solely to the heirs, 2 so that the administrator .de 
bonis non cannot ratify such a sale or sue his pred¬ 
ecessor for the proceeds. 3 It has been held that the 
statute of limitations does not begin to run against 
an action by an administrator de bonis non to re¬ 
cover property wrongfully sold by his predecessor 
until the appointment of the administrator de bonis 
non, 4 but it has also been asserted that the posses¬ 
sion of the purchaser is adverse to the original ad¬ 
ministrator, and the statute runs from the time of 
delivery of possession. 5 The declarations of the 
former administrator as to the validity of the sale 
are not admissible to support the action. 6 

Liability of former representative for waste or 
conversion. At common law an administrator de 
bonis non has no right of action against his prede¬ 
cessor for a devastavit committed by him, such right 
belonging to creditors and distributees alone; 7 but 
in some jurisdictions, usually under statutes so pro¬ 
viding, the administrator de bonis non has pow¬ 
ers sufficient to sustain an action by him against 
his predecessor for waste or conversion of the as¬ 
sets. 8 Such right of action, however, has been de¬ 
clared purely statutory, so that it must be pursued 
and confined within the terms of the statute. 9 

Realty. An administrator de bonis non in gener¬ 
al succeeds to such interests and rights in and con¬ 
cerning realty as devolved on his predecessor. 10 
Thus he is entitled to administer on land purchased 
by his prcdcccssui with funds of the estate, 11 and 
ho may collect the purchase money of land sold by 
his predecessor 12 or decedent, 13 and it has been 
held that he may maintain a suit to set aside an il¬ 
legal or fraudulent sale when, but only when, nec¬ 
essary in order to subject the land to the payment 


of debts, 14 although this right has been denied. 15 
A mortgage taken by an administrator in his own 
name may after his death be enforced only by his 
own representative, 16 but one taken by an executor 
to himself as such and to his successors passes to 
the administrator de bonis non. 17 The appoint¬ 
ment of an administrator de bonis non does not 
start anew the period during which land may be 
sold for the payment of debts, and the limitation 
in that respect continues to run as under the previ¬ 
ous administration. 18 

§ 1024. Powers, Duties, and Liabilities 

Powers and duties of administrators de bonis non 
in general and with respect to collection of assets 
and distribution are discussed infra §§ 1025-1027; 
liabilities are treated infra § 1028. The right of 
an administrator de bonis non to enforce liability 
on his predecessor’s bond is considered supra § 967. 

Examine Pocket Parts for later cases. 

§ 1025. - Powers and Duties in General 

Broadly, all the powers and duties of the former 
representative vest in the administrator de bonis non for 
the purpose of enabling him to complete the administra¬ 
tion. 

Under statutes enlarging the common-law au¬ 
thority of administrators de bonis non, it is theii 
duty to do everything necessary completely to ad¬ 
minister the estate. 19 As far as concerns the as¬ 
sets to which an administrator de bonis non is en¬ 
titled, he represents the estate 20 and has all the 
powers and responsibilities of a general adminis¬ 
trator. 21 In other words, all the powers and du¬ 
ties of the preceding executor or administrator vest 


2. Ala.-—Woods v. Legg, 8 So. 342, 
91 Ala. 611. 

3. Ala.—Woods v. Legg, supra. 

4L Ala.—Hopper v. Steele, 18 Ala. 
828. 

5. Ga.—Paschal v. Davis, 3 Ga. 256. 

6. Ala.—McArthur v. Carrie, 32 Ala. 
75, 70 Am.D. 529. 

7. Cal.—Hill v. Superior Court in 
and for Alameda County, 106 P.2d 
876, 16 Cal.2d 1,27, prior opinion, 
App.» 100 P.2d 526. 

Ky.—Proctor v. Pigman's Adm'r, 56 
&W.2d 342, 246 Ky. 745. 

24 C.J. p 1154 note 53. 

a. Ala.—Banks v. Speers, 16 So. 25, 
103 Ala. 436. 

Ill,—In re Wilson’s Estate, 25 N.E.2d 
840, 303 Ill.App. 655. 

Ky.—Gibbs v. Peoples Nat. Bank, 
128 S.W.2d 958, 278 Ky. 415. 

Mo.—Chapin's Estate v. Long, 224 S. 

W. 1012, 205 Mo.App. 414. 

24 C.J, p 1155 note 54. 
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9. Kan.—American Surety Co. v. Pi¬ 
att, 72 P. 775, 67 Kan. 294. 

24 C.J. p 1155 note 55. 

Action against third parties to re¬ 
cover money wrongfully paid out by 
former representative cannot be 
maintained under statute authorizing 
action against former representative 
arising from maladministration or 
omission.—Gibbs v. Peoples Nat. 
Bank, 128 S.W.2d 958, 278 Ky. 415. 

10. Mich.—Kuhns v. Marvel Paint 
Stores, 206 N.W. 513, 233 Mich. 
108. 

W.Va.—Linton v. Linton, 173 S.E. 778, 
114 W.Va. 711. 

24 C.J. p 1155 note 56. 

11. Ark.—Haynes v. Bessellieu, 25 
Ark. 499. 

Pa.—In re Tiernan's Estate, 14 Pittsb. 
Leg.J. 185. 

12. Ala.—Hudgens v. Cameron, 50 
Ala. 379. 

24 C.J. p 1156 note 58. 
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13. Ala.—White v. Beard, 5 Port. 94, 
30 Am.D. 552. 

14. Wis.—Neelen v. Holzhauer, 214 
N.W. 497, 193 Wis. 196, 53 A.L.R. 
359. 

24 C.J. p 1156 note 60. 

15. Tex.—Brown v. Franklin, 44 
Tex. 559. 

16. N.Y.—Caulkins v. Bolton, 98 N. 
Y. 511. 

17. N.Y.—Luers v. Brunges, 56 

How.Pr. 282. 

18. N.Y.—Slocum v. English, 62 N. 
Y. 494. 

24 C.J. p 1156 note 64. 

19. Cal.—Hill v. Superior Court in 
and for Alameda County, 106 P.2d 
876, 16 Cal.2d 627, prior opinion, 
App., 100 P.2d 526. 

20 . N.C.—Grant v. Bell, 87 N.C. 34. 
24 C.J. p 1156 note 66. 

21. Neb.—Prusa v. E^rett, 113 N. 
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in the administrator de bonis non for the purpose 
of enabling him to complete the administration, 22 
unless his powers are limited by statute. 23 He 
must administer the estate in good faith and is 
bound to the highest degree of integrity in his re¬ 
lations therewith. 24 The advice of the court may, 25 
or should, 26 be sought and obtained by an admin¬ 
istrator de bonis non in difficult and doubtful mat¬ 
ters. 

§ 1026. - Collection of Assets 

An administrator de bonis non is required to take 
possession of unadministered effects of the decedent, 
and to that end may maintain any necessary or proper 
action, including, in some cases, actions against his 
predecessor, and, if statutes permit, enforcement of a 
judgment recovered by his predecessor. 

It is the duty of the administrator de bonis non 
to take possession, within a reasonable time, 27 of 
unadministered effects of decedent, 28 including not 
only such assets as had come into the official pos¬ 


session of his predecessor, but any others which 
belonged to decedent at the time of his death; 29 
and to this end he may maintain any action neces¬ 
sary or proper for the recovery of such assets. 30 
As far as the statute confers on him the right to 
assets or demands against his predecessor, he may 
maintain actions against his predecessor or the lat¬ 
ter’s personal representative for their enforce¬ 
ment. 31 He is not confined to a suit on his prede¬ 
cessor’s bond; 32 he may insist on an accounting, 33 
and may be required to participate in his predeces¬ 
sor's accounting, 34 although it is not his duty to 
cause a reexamination of his predecessor's^ ac¬ 
counts. 35 

Judgments in favor of predecessor. At common 
law an administrator de bonis non cannot enforce 
a judgment recovered by his predecessor during his 
administration, 36 but can maintain a new action on 
the debt. 37 Under statutes so providing, however, 
the administrator de bonis non may enforce a judg- 


W. 571, 78 Neb. 251, 110 N.W. 568, 
78 Neb. 250. 

24 C.J. p 1156 note 67. 

Authority to sell under order of 
court see supra § 588. 

22. Cal.—Hill v. Superior Court in 
and for Alameda County, 106 P.2d 
876, 16 Cal.2d 527, prior opinion, 
App., 100 P.2d 526. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

24 C.J. p 1156 note 68. 

Petition to revoke decree allowing* 
final account of previous administra¬ 
tor can be maintained by the admin¬ 
istrator de bonis non as part of his 
official duties necessarily connected 
with the settlement of the estate, 
where the decree was invalid and 
the estate, therefore, had not been 
fully settled and administered.—Jor¬ 
dan v. Turnbull, 136 N.E. 182, 242 
Mass. 317. 

2& Ind.—Croxton v. Renner, 2 N.E. 
601, 103 Ind. 223. 

Iowa.—Stewart v. Phenice, 22 N.W. 
636, 65 Iowa 475. 

Statute construed to give succeed¬ 
ing: personal representative of es¬ 
tate opportunity and time fully to 
settle and adjust estate’s affairs.— 
Buerhaus v. Adams, 172 N.E. 440, 35 
Ohio App. 347. 

24. Minn.—Krzyzaniak v. St. Paul 
Mercury Indemnity Co. of St. Paul, 
298 N.W. 365. 

Where administrator is chief bene¬ 
ficiary, the rule especially applies.— 
Krzyzaniak v. St. Paul Mercury In¬ 
demnity Co. of St. Paul, supra. 

Evidence held insufficient to show 
collusive sale to administrator.— 
Abernathie v. Rich, 99 N.E. 883, 256 
Ill. 166. \ 


25. Ala.—Sellers v. Sellers, 35 Ala 
235. 

N.J.—Hartson v. Elden, 44 A. 156, 
58 N.J.Eq. 478. 

26. Md.—Sharp v. State, 109 A. 454, 
135 Md. 551. 

27. Ala.—Whitworth v. Oliver, 39 
Ala 286. 

28. Ala.—Whitworth v. Oliver, 39 
Ala 286. 

24 C.J. p 1156 note 71. 

Payment of estate debts by sole 
distributee and his taking possession 
of the property cannot defeat the 
right of the administrator de bonis 
non to the assets.—Kelly v. Kelly, 9 
Ala 908, 44 Am.D. 469. 

^ 29. N.Y.—In re Sullivan’s Estate, 
30 N.Y.S.2d 954, 177 Misc. 570. 

30. Miss.—National Surety Corpo¬ 
ration v. Laughlin, 172 So. 490, 178 
Miss. 499. 

24 C.J. p 1156 note 73. 

A summary court order requiring 
assets in the predecessor’s hands to 
be delivered to the administrator de 
bonis non is provided for in some 
jurisdictions.—State v. Hart, 57 Md. 
234—24 C.J. p 1157 note 77. 

Erroneous idea as to proper dis¬ 
position to be made of recovery 
would not defeat administrator’s 
right to sue, in view of other allega¬ 
tions showing that an administration ; 
was proper.—Metropolitan Life Ins. 
Co. v. Hall, 12 S.E.2d 53, 191 Ga. 294. * 
Pendency of settlement by former 
representative does not bar or abate 
suit.—Williams v. People's Bank of 
Springfield, Mo.App., 257 S.W. 192. 
Effect of excepting* to settlement 
That a new administrator appeared 
in the probate court and filed excep¬ 
tions to the settlement of the out¬ 
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going administrator is immaterial as 
respects his right to sue for posses¬ 
sion of property belonging to the es¬ 
tate.—Williams v. People’s Bank of 
Springfield, supra. 

Intervention in pending suit permit¬ 
ted 

Mo.—In re Main's Estate, App., 152 
S.W.2d 696, transferred, see. Sup., 
146 S.W.2d 597. 

31. Fla.—Sessions v. Willard. 172 
So. 242, 126 Fla. 848. 

Kan.—Roberts v. Wallace, 42 P.2d 
594, 141 Kan. 717. 

Mass.—Colby v. Stearns, 170 N.E. 

465, 270 Mass. 461. 

24 C.J. p H56 note 75. 

Suit for mismanagement or other 
breach of duty whereby the property 
of deceased was diverted from the 
due course of administration may be 
maintained by administrator de bon¬ 
is non against his predecessor.—Hill 
v. Superior Court in and for Ala¬ 
meda County, 106 P.2d 876, 16 Cal.2d 
527, prior opinion, App., 100 P.2d 526. 

32. Kan.—Galloway v. Freeburg, 

156 P. 766, 97 Kan. 765. 

Mass.—Colby v. Stearns, 170 N.E. 
465, 270 Mass. 461. 

33. Mass.—Colby v. Stearns, supra. 

34. Ala.—Waler v. Ray, 48 Ala. 468. 
24 C.J. p 1157 note 76 [a]. 

35. N.Y.—Yale v. Baker, 2 Hun 468, 
5 Thomps. & C. 10. 

Tex.—Brown v. Franklin, 44 Tex. 
559. 

36. Conn.—Alsop v. Mather, 8 Conn. 
584, 21 Am.D. 703. 

24 C.J. p 1157 note 79. 

37. Mass.—Grout v. Chamberlin, 4 
Mass. 613. 

24 C.J. p 1157 note 80. 
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ment recovered by his predecessor. 38 Where the 
administrator de bonis non is entitled to enforce 
the judgment by execution, he is also entitled to 
supplementary and ancillary remedies. 39 

The administrator de bonis non is a necessary 
party to a bill to enforce a decree to which his pred¬ 
ecessor was a party. 40 

§ 1027. - Distribution 

After paying debts and administration expenses, an 
administrator de bonis non must distribute the estate 
to the persons entitled thereto. 

After payment of debts and expenses of admin¬ 
istration, it is the duty of the administrator de bonis 
non to distribute the estate to the persons entitled 
thereto. 41 

§ 1028. - Liabilities. 

An administrator de bonis non is chargeable only 
with such assets as came into his hands or would have 
done so had he used good faith and reasonable diligence; 
he is liable for his failure to exercise such faith and 
diligence, but cannot be called to account for his prede¬ 
cessor's maladministration. 

An administrator de bonis non is not chargeable 
generally with all the undistributed assets of the 
estate, but only with such as came into his hands, 
or would have come into his hands had he used 
good faith and reasonable diligence. 42 The inven¬ 
tory and settlement of the former administrator in 
court do not bind, even presumptively, the admin¬ 
istrator de bonis non as to assets coming into his 
hands, 43 but a settlement between the administra¬ 
tor de bonis non and his predecessor is prima facie 
correct. 44 

The measure of duty on the part of an adminis¬ 


trator de bonis non is the exercise of good faith 
and ordinary care and diligence, and he is liable for 
failure to reach that standard but not beyond. 45 
His liability is for his own acts, 46 and he cannot be 
called to account for the maladministration of his 
predecessor. 47 He is not responsible for the failure 
to realize moneys insecurely invested by his prede¬ 
cessor and thereby lost, 48 and he cannot be charged 
with assets which he failed to realize because of 
excusable ignorance of their existence; 49 but he is 
required to exercise ordinary diligence both in dis¬ 
covering and in obtaining possession of assets, with¬ 
out special demand or request so to do, 50 and may 
be charged with the resulting loss to the estate if 
he fails to collect assets within a reasonable time. 51 

Where the administrator de bonis non has no 
knowledge of the pendency of an action against 
his predecessor, and he is not made a party to such 
action within the statutory period after his appoint¬ 
ment within which actions against an administrator 
must be brought, and no new assets come into his 
hands, the action cannot thereafter be revived 
against him. 52 

§ 1029. Effect of Contracts and Transactions 
of Predecessor 

The modern rule is that an administrator de bonis 
non is bound by all acts of his predecessor lawfully per¬ 
formed within the scope of his duties, and that obliga¬ 
tions created on behalf of the estate by the latter can be 
enforced against the administrator de bonis non to the 
extent of the available assets in his hands. 

At common law there was no privity between an 
administrator de bonis non and his predecessor, 53 
since, as appears supra § 1017, the administrator is 
the representative of decedent and not of his prede- 


38. N.C.—EUison v. Andrews, 34 N. 
C. 188 

24 C.J. p 1157 note 81. 

39. S.C.—Shell v. Boyd, 11 S.E. 205, 
32 S.C. 350. 

24 C.J. p 1157 note 82. 

40. Ala.—Griffin v. Spence, 69 Ala- 
393. 

41. Mich.—Montgomery v. Wayne 
Circuit Judge, 279 N.W. 889, 284 
Mich. 430. 

Mo.—State ex rel. Lankford v. Fi¬ 
delity & Deposit Co. of Maryland, 
123 S.W.2d 552, 2 32 Mo.App. 979. 

24 C.J. p 1157 note 84. 

42. Ky.—Fischer v. Lange, 228 S. 
W. 684, 190 Ky. 699. 

Pa.—In re Williams’ Estate, 9 Pa. 
Dist, & Co. 479, affirmed and modi¬ 
fied on other grounds 149 A. 728, 
299 Pa. 440. 

24 C.J. p 1157 note 85. 


43. N.C.—Grant v. Reese, 94 N.C. 
720. 

24 C.J. p 1158 note 86. 

44. N.C.—Grant v. Reese, supra. 

45. Ohio.—In re Chambers’ Estate, 
App., 36 N.E.2d 175, appeal dis¬ 
missed 24 N.E.2d 601, 136 Ohio 
St. 202. 

24 C.J. p 1158 note 91. 

Personal use of estate funds 

Administrator held liable for in¬ 
terest on estate funds withdrawn for 
personal use.—In re Chambers' Es¬ 
tate, supra. 

43. Conn.—Alsop v. Mather, 8 Conn. 

584, 21 Am.D. 703. 

24 C.J. p 1158 note 89. 

47. Ark.—Meyer v. Fidelity & De¬ 
posit Co. of Maryland, 122 S.W.2d 
586, 197 Ark. 418. 

24 C.J. p 1158 note 90. 

Public administrator, although suc¬ 
ceeding predecessor without reissu¬ 
ance of letters, was held not person¬ 
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ally responsible for acts or omis¬ 
sions of predecessor.—In re Weiss’ 
Estate, 252 N.Y.S. 223, 141 Misc. 94. 

48. Pa.—In re Bell, 75 A. 727, 226 
Pa. 535. 

24 C.J. p 1158 note 88. 

49. Mo.—State v. Ruggles, 23 Mo. 
339. 

50. N.C.—Grant v. Reese, 94 N.C. 
720. 

24 C.J. p 1158 note 93. 

51. U.S.—Lidderdale v. Robinson, C. 
C.Va., 15 F.Cas.No.8,337, 2 Brock. 
159, affirmed 12 Wheat 594, 6 L.Ed. 
740. 

Ala.—Whitworth v. Oliver, 39 Ala. 
286. 

52. Mass.—Waterman v. Soliday, 
121 N.E. 155, 231 Mass. 422. 

53. Ala.—Martin v. Ellerbe, 70 Ala. 
326. 

24 C.J. p 1158 note 96. 
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cessor, and his rights and duties, as appears supra § 
1023, concerned only assets not administered at all 
by the predecessor; so, by the common law the ad¬ 
ministrator could bind only himself and not the es¬ 
tate by obligations created by him, and the adminis¬ 
trator de bonis non was not liable on such obliga¬ 
tions, 54 and it is held that a judgment against an 
executor is, as to the succeeding administrator de 
bonis non, res inter alios acta, and is neither bind¬ 
ing on him nor admissible as evidence against him. 55 

The effect of the modern extensions of the rights 
of the administrator de bonis non, however, is to 
bind him by all acts of his predecessor lawfully per¬ 
formed within the scope of his duties, 56 and obli¬ 
gations created by his predecessor on behalf of the 
estate can usually be enforced against an adminis¬ 
trator de bonis non to the extent of the available as¬ 
sets in his hands. 57 He is not, however, bound by 
acts of his predecessor which were fraudulent 58 or 
illegal, 59 although, where the administrator de bonis 
non repudiates an unauthorized act of his predeces¬ 
sor, he must restore any benefits which had thereby 
resulted to the estate. 60 It is usually held that an 
administrator de bonis non may enforce by action a 
contract of his predecessor which the latter might 
have sued on in his representative capacity, 61 al¬ 
though this has been denied. 62 

§ 1030. Administrators de Bonis Non with 
Will Annexed 

Questions arising out of the de bonis non character 
of an administrator de bonis non with the will annexed 
are governed by the rules applicable to administrators 

54. Ohio.—Mellen v. West, 5 Ohio 
Cir.Ct. 89, 3 Ohio Cir.Dec. 46. 

24 C.J. P 1159 note 5. 

55. Ala.—Graves v. Flowers, 51 Ala. 

402, 23 Am.R. 552. 

24 C.J. p 1158 note 96 [a}. 

56. Pa.—In re McCarthy’s Estate, 

21 Erie Co. 1. 

24 C.J. P 1158 note 99. 

57. Wash.—Lamb Davis Lumber Co. 
v. Stowell, 164 P. 693, 96 Wash. 46, 

L.R.A.1917E 966. 

24 C.J. p 1159 note 6. 

58. Ala.—Carr v. Illinois Cent. R. 

Co., 60 So. 277, 180 Ala. 159, 43 L. 

R.A.,3ST.S., 634—Martin v. Ellerbe, 

70 Ala. 326. 

59. Me,—Walker v. 

Bank, 93 A. 1025, 113 Me. 353, L.R. 

A.1915E 840, Ann.Cas.l917E 1. 

24 C.J. p 1159 note 2. 


de bonis non generally* and questions arising from his 
character as administrator with the will annexed are 
governed by the rules applicable generally to such ad¬ 
ministrators. 

In the case of an administrator de bonis non with 
the will annexed, any question arising out of his 
de bonis non character or based on the fact that 
there has been a prior administration is governed 
by the same rules as though he were an ordinary 
administrator de bonis non, 68 while in his capacity 
as administrator with the will annexed he stands 
on the same footing as any other administrator with 
the will annexed as to the powers which he may 
exercise and the duties which devolve on him. 64 
An administrator de bonis non with the will an¬ 
nexed does not execute the powers and duties which 
lie outside the ordinary scope of an executor’s 
functions unless, by the terms of the will, such au¬ 
thority is clearly granted; 65 and this rule is not af¬ 
fected by the fact that by statute administrators de 
bonis non with the will annexed are given all pow¬ 
ers that can be exercised by the executor as such. 66 

In particular circumstances the appointment of 
an executor de bonis non with the will annexed has 
been held improper; 67 and, in a statute providing 
that a vacancy created by the death or removal of 
a surviving or remaining executor shall be filled by 
the appointment of a substituted administrator with 
the will annexed, the word “shall” is imperative, 
and not merely directory, 68 and the words “remain¬ 
ing executor” refer to a coexecutor remaining aft¬ 
er another’s refusal or disability to act, as well as 
to one remaining after another’s removal. 69 

65. Mich.—Bennett v. Chopin, 43 N. 
W. 893, 77 Mich. 526, 7 L.R.A. 377. 

Exercise of discretionary powers 
conferred by will 

An administrator de bonis non 
with the will annexed may admin¬ 
ister the estate in accordance with 
the provisions of the will, under or¬ 
ders of the proper court, but he can¬ 
not exercise any of the discretionary 
powers conferred by the will on the 
executor alone.—Frisby v. Withers, 
61 Tex. 134. 

66. Mich.—Bennett v. Chapin, 43 N. 
W. $93, 77 Mich. 526, 7 L.R.A. 377. 

67. Pa.—In re Strock’s Estate, 18 
Lehigh Co.L.J. 46. 

68. N.J.—In re Horvath's Estate, 22 
A.2d 194, 19 N.J.Misc, 608. 

69. N.J.—In re Horvath’s Estate, 
supra. 


Portland Sav. 


60. Tex.—Cock v. Carson, 38 Tex. 
284. 

W.Va.—Seal v. Gwinn, 174 S.E. 685, 
115 W.Va. 103. 

61. N.J.—Parker v. Fay, 47 A. 499, 
61 N.J.Eq. 167. 

24 C.J. p 1159 note 3. 

62. S.C.—Ross v. Sutton, 17 S.C.L. 
126, 19 Am.D. 660. 

63. Conn.—Pinney v. Barnes, 17 
Conn. 420. 

64. Mass.—Kirwin v. Attorney Gen¬ 
eral, 175 N.E. 164, 275 Mass. 34— 
Mayberry v. Carey, 167 N.E. 281, 
268 Mass. 255. 

Ohio.—Francis v. Anthony, 187 N.E. 

782, 46 Ohio App. 121. 

24 C.J. p 1159 note 8. 

Administrators with the will annexed 
generally see infra §§ 1031-1034. 
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§ 1031. Appointment 

a. In general 

b. Persons entitled to appointment 

c. Competency 

d. Renunciation or loss of right 
a. In General 

Where a decedent has left a will’ but such will does 
not nominate any executors, or none of the persons 
named as executors can or will act as such, the court 
appoints a person to perform the necessary duties con¬ 
nected with the settlement of the estate, and such ap¬ 
pointee is termed an administrator “with the will an¬ 
nexed” or “cum testamento annexo.” 

Where a decedent has left a will but such will 
does not nominate any executors, or none of the 
persons named as executors can or will act as such, 


the court appoints a person to perform the neces¬ 
sary duties connected with the settlement of the 
estate, and such appointee is termed an adminis¬ 
trator “with the will annexed,” or “cum testamen¬ 
to annexo.” 70 Such an appointment is also proper 
where the person nominated as executor is incom¬ 
petent or unfit for appointment, 71 renounces, 72 or 
dies without having applied for letters testamenta¬ 
ry, 73 or where an executor who has qualified dies, 74 
resigns, 75 or is removed 75 before the estate is com¬ 
pletely administered, in which case, see supra § 
1016, the grant is of administration de bonis non 
with the will annexed. 

Administration with the will annexed should not 
be granted unless the exigency is made apparent; 77 


70. Ark.—Black v. Mayberry, 149 S. 
W.2d 945. 

Cal.—In re Kimball's Estate, 252 P. 
591, 200 Cal. 247—In re Mahoney's 
Estate, 259 P. 1014, 85 Cal.App. 
675. 

Conn.—Lloyd v. Weir, 164 A. 386, 116 
Conn. 201. 

Ind.—Abbot v. Appleton, 159 N.E. 

167, 86 Ind.App. 607. 

Minn.—Lon#? v. Christopher, 260 N. 

W. 314, 194 Minn. 238. 

Neb.—In re Peach's Estate, 234 N. 

W. 398, 120 Neb. 571. 

N.Y.—In re Hill's Estate, 29 N.Y.S. 
2d 3 85, 176 Misc. 774—In re Haz- 
on's Estate, 25 N.Y.S.2d 293, 175 
Misc. 851. 

N.C.—In re Gulley's Will, 118 S.E. 
839, 186 N.C. 78. 

Okl.—Sims v. Billings, 18 P.2d 1084, 
162 Okl. 51—Appeal of Sims’ Es¬ 
tate, 18 I\2d 1077. 162 Okl. 35. 

24 O.J. p 1169 note 9. 

Corporation succeeding corporate ex¬ 
ecutor 

Whm» corporation, designated as 
executor, ceases to exist and is suc¬ 
ceeded by corporation not named in 
will, latter, if qualifying, must do 
so as administrator with will annex¬ 
ed.—Iiofheimcr v. Seaboard Citizens' 
Nat. Bank of Norfolk 156 S.E. 581, 
154 Va, 896, affirming 153 S.E. 656, 
3 54 Va. 392, and certiorari denied 
Seaboard Citizens' Nat. Bank of Nor¬ 
folk v. Hofheimer, 51 S.Ct. 648, 283 
U.S. 855, 75 L.Ed. 1462. 

If there is doubt whether will ap¬ 
points executor, it is proper to apply 
for letters of administration with 
will annexed.—Des Portes v. Des 
Portes, 154 S.E. 426, 157 S.C. 407. 

Statute requiring appointment as im¬ 
perative 

In statute providing that vacancy 
created by death or removal of sur¬ 
viving or remaining executor “shall” 
be filled by appointment of substi¬ 


tuted administrator with the will an¬ 
nexed, the word “shall” as substi¬ 
tuted by statute revisers for “may” 
is “imperative” and not merely “di¬ 
rectory,” and the words “remaining 
executor” refer to a coexecutor re¬ 
maining after another’s refusal or 
disability to act, as well as one re¬ 
maining after another’s removal.— 
In re Horvath’s Estate, 22 A.2d 194, 
19 N.J.Misc. 608. 

Although Ills bond designated him 
simply as “administrator,” one ap¬ 
pointed administrator of deceased’s 
estate by order reciting, as did his 
application for appointment, that de¬ 
ceased died testate, that executors 
named in will refused to act, and 
that applicant was legally competent 
to act, was "administrator with the 
will annexed.”—In re Kenney's Es¬ 
tate, 72 P.2d 27, 41 N.M. 576, 113 A. 
L.R. 403. 

71. N.Y.—Matter of Maccaffil, 107 
N.Y.S. 1115, 57 Misc. 264, 6 Mills 
Surr. 293, affirmed 111 N.Y.S. 315, 
127 App.Div. 21. 

24 C.J. p 1160 note 10. 

72. N.J.—In re Horvath’s Estate, 
22 A.2d 194, 19 N.J.Misc. 608. 

Va.—Thornton v. Winston, 4 Leigh 
152, 31 Va. 152. 

Executor, not qualifying within a 
certain time after probate of will, 
renounces appointment entitling oth¬ 
ers to appointment as administrators 
with will annexed.—Abbott v. Apple- 
ton, 159 N.E. 167, 86 Ind.App. 607. 

Refusal of independent executrix 
named in will to accept and exercise 
trust ends trust, requiring appoint¬ 
ment of administrator with will an¬ 
nexed.—Armstrong v. Anderson, Tex. 
Civ.A-pp., 55 S.W.2d 235. 

73. Cal.—In re Kimball’s Estate, 
252 P. 591, 200 Cal. 247—In re Mc¬ 
Donald, 50 P. 399, 118 Cal. 277. 

Neb,—In re Peach’s Estate, 234 N. 
W. 398, 120 Neb. 571. 
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74. Ala.—Sands v. Hickey, 33 So. 
827, 135 Ala. 322. 

24 C.J. p 1160 note 12. 

Administrator or successor trustee 
Where will did not create trust, 
but title to property devised was 
vested in heirs at law, subject to 
life estate, on death of executor 
named administrator with the will 
annexed should be appointed, instead 
of successor trustee, in view of Real 
Prop.L. §§ 96, 97.—In re Eggsware's 
Estate, 206 N.Y.S. 24, 123 Misc. 548. 

75. Ala.—Sands v. Hickey, 33 So. 
827, 135 Ala. 322. 

76. Ind.—Abbott v. Appleton, 159 N. 
E. 167, 86 Ind.App. 607. 

24 C.J. p 1160 note 14. 

77. Va.—Hofheimer v. Seaboard Cit¬ 
izens' Nat. Bank of Norfolk, 156 
S.E. 581, 154 Va. 896, affirming 153 
S.E. 656, 154 Va. 392, and certiorari 
denied Seaboard Citizens’ Nat. 
Bank of Norfolk v. Hofheimer, 51 
S.Ct. 648, 283 U.S. 855, 75 L.Ed. 
1462. 

24 C.J, p 1160 note 16. 

Objection by collateral heirs to ex¬ 
ecutor named 

The substitution of a trust com¬ 
pany as administrator with the will 
annexed in place of executor named 
by testator was abuse of discretion, 
where record showed no reason 
therefor except the fact that certain 
collateral heirs of testator objected 
to executor named by testator be¬ 
cause executor named was a ten¬ 
ant of testator.—In re Schneider's 
Estate, 277 N.W. 567, 224 Iowa 598. 
Previous qualification of executor 
(1) The appointment of an admin¬ 
istrator with the will annexed is 
not necessarily void because an ex¬ 
ecutor had previously been duly 
qualified and letters testamentary is¬ 
sued to him, for the executor may 
have resigned or have been removed 
before the administrator was ap- 
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and executors named, if alive and competent, should 
have full opportunity to tak<_ or renounce the 
trust. 78 It is also necessary that there should be 
a valid will, 79 which has been duly admitted to pro¬ 
bate, 80 but where there is such a will any grant of 
administration must be with the will annexed. 81 
There must, of course, be assets to be administered 
by the appointee as administrator. 82 

b. Persons Entitled to Appointment 

(1) In general 

(2) Legatees 

(3) Surviving spouse 

(4) Next of kin 

(5) Creditors 

(6) Strangers; public administrator 

(7) Representative of person entitled 

(8) Nominee of person entitled 

(1) In General 

The selection of an administrator with the will an¬ 
nexed is largely regulated by statute. Under some 


statutes the same order prevails as in case of intestacy, 
but usually the person most beneficially interested under 
the will is given preference. 

The selection of an administrator with the will 
annexed, like that of an ordinary administrator, see 
supra §§ 31-45, is largely regulated by statutes pre¬ 
scribing the order in which particular persons shall 
be entitled to preference. 83 Under some statutes 
the same order prevails as in case of intestacy, 84 
but the more usual governing principle is that the 
person most beneficially interested under the will 
shall have the preference, and as a general rule, 
to cover the cases not specially provided for, the 
person having the right to the estate ought to have 
the right of administration, 85 and the grant will be 
generally made to the person having the largest in¬ 
terest. 86 

Statutes regulating the order in which adminis¬ 
tration with the will annexed may be granted usu¬ 
ally are mandatory and leave courts no discretion 
in the matter, 87 except where there are two or more 


pointed.—Printup v. Patton, 18 S.E. 
311, 91 Ga. 422. 

(2) However, such an appointment 
while an executor properly appoint¬ 
ed and qualified is in office is void. 
U.S.—Kane v. Paul, D.C., 14 Pet. 33, 
10 L.Ed. 311. 

N.M.—Miera v. Akers, 184 P. 817, 25 
N.M. 508. 

Partial revocation, of will 

Issuance of letters of administra¬ 
tion with the will annexed was erro¬ 
neous where the testator's will was 
partially revoked by a subsequent 
marriage.—In re Russell’s Estate, 
110 P.2d 718, 43 Cal.App.2d 319. 

-78. Pa.—In re Miller, 65 A. 681, 216 
Pa. 247, 256. 

24 C.J. p 1160 note 17. 

79. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 
287 P. 450, 209 Cal. 360. 

24 C.J. p 1160 note 18. 

80. N.Y.—In re Seppala’s Will, 267 
IST.Y.S. 776, 149 Misc. 479. 

24 C.J. p 1160 note 19. 

81. Ky.—Ewing v. Sneed, 5 J-J. 
Marsh. 459. 

24 C.J. p 1160 note 20. 

82. Ariz.—In re Anderson, 158 P. 
457, 18 Ariz. 266. 

24 C.J. P 1160 note 21. 

83. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 287 
P. 450, 209 Cal. 360. 

Md.—Phillips v. Clark, 6 A.2d 220, 
176 Md. 578. 

N.Y.—In re Baumes* Estate, 290 N. 
Y.S. 981, 160 Misc. 563—In re Schi- 
nasi’s Estate, 248 N.Y.S. 691, 139 
Misc. 459, affirmed 250 N.Y.S. 895, 


233 App.Div. 738, and 250 N.Y.S. 
896, 233 App.Div. 738. 

24 C.J. p 1161 note 22. 

Most favored nations clause of 
treaty does not entitle Swiss consul 
to appointment as administrator 
with will annexed of Swiss citizen’s 
estate.—In re Bourquin’s Estate, 269 
P. 903, 84 Colo. 275. 

84. Cal.—In re Wyman's Estate, 189 
P. 267, 182 Cal. 645. 

Mo.—State ex rel. Fansher v. Gui- 
notte, 58 S.W.2d 1005, 227 Mo.App. 
902. 

24 C.J. p 1161 note 23. 

Intestacy statute held not applica¬ 
ble to estates of persons dying tes¬ 
tate.—In re Smith’s Estate, 270 N.W. 
646, 65 S.D. 48. 

85. Ga.—Cubine v. Cubine, 199 S.E. 
833, 58 Ga.App. 779. 

Neb.—In re Peach's Estate, 234 N.W. 
398, 120 Neb. 571. 

Nev.—In re Aguirre’s Estate, 62 P.2d 
1107, 1109, 57 Nev. 275, quoting 
Corpus Juris, and rehearing denied 
65 P.2d 685, 57 Nev. 275. 

N.Y.—In re Fagin's Will, 280 N.Y.S. 
213, 155 Misc. 533—In re Dolan’s 
Estate, 21 N.Y.S.2d 464. 

Okl.—In re Smith’s Estate, 256 P. 

725, 125 Okl. 104. 

24 C.J. p 1161 note 24. 

Bight to administer should follow 
property 

Nev.—In re Garrison’s Estate, 91 P. 

2d 818, 819, 59 Nev. 302. 

Okl.—In re Smith’s Estate, 256 P. 
725, 125 Okl. 104. 

86. Miss.—Alexander v. Hancock, 
164 So. 772, 174 Miss. 482, sugges¬ 
tion of error overruled 165 So. 126. 
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Okl.—In re Smith’s Estate, 256 P. 

725, 125 Okl. 104. 

24 C.J. p 1161 note 25. 

Quantum, of bequest as controlling 
Where right of two persons to ap¬ 
pointment as administrator of dece¬ 
dent’s estate with will annexed are 
equal, quantum of estate which one 
of them may receive has some hear¬ 
ing on selection, but is not control¬ 
ling.—In re Dolan’s Estate, 21 N.Y.S. 
2d 464. 

87. Mo.—State ex rel. Fansher v. 
Guinotte, 58 S.W.2d 1005, 227 Mo. 
App. 902. 

N.Y.—In re Blackburn's Estate, 12 
N.Y.S.2d 328, 171 Misc. 238—In re 
Eggsware's Estate, 206 N.Y.S. 24, 
123 Misc. 54S. 

First applicant entitled 

Where several persons, equally en¬ 
titled to appointment as dative tes¬ 
tamentary executor or administrator 
of vacant succession, file applica¬ 
tions for such appointment at dif¬ 
ferent times, district judge must ap¬ 
point one who first presented ap¬ 
plication, if he offers necessary se¬ 
curity, and has no discretion in mat¬ 
ter.—Succession of Strange, 177 So. 
‘579, 188 La. 47$. 

Failure to make timely application, 
for letters testamentary leaves it 
in court’s discretion whether he 
would appoint person having prefer¬ 
ential right or another.—In re Love’s 
Estate, 285 P. 299, 75 Utah 342. 
Hostility between qualified rival pe¬ 
titioners 

Where there is hostility between 
qualified rival petitioners for ap¬ 
pointment as administrator with the 
will annexed, and parties are unable 
to ag.'ee, either as between them or 
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persons equally entitled under the statute. 88 The 
preferences which are recognized in the appointment 
of ordinary administrators obtain where there are 
several persons equally entitled to administration 
with the will annexed, 89 although the will, or even 
the testator s expressed wish as between persons 
having equal rights, may also conclude the choice 
in case of doubt. 90 

Person named in will as executor. Under some 
cii cumstances a person nominated as executor by 
the will may be unwilling or unable to act as such 
and yet may serve as administrator with the will 
annexed. 91 

Effect of appointment of wt'ong person. The ap¬ 
pointment as administrator with the will annexed 
of a person other than the one entitled to, and ask¬ 
ing for, such appointment is not void for want of 
jurisdiction, but only erroneous. 92 

(2) Legatees 

The right of administration with the will annexed 
usually belongs to legatees under the will and the residu¬ 
ary legatee is preferred before all other persons. 

The right of administration with the will annexed 
is given to legatees under the will," and a legatee, 
although not named in the will, is entitled to apply 
for letters of administration with the will an¬ 
nexed. 94 However, where the statute gives the 
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right of administration to “distributees,” a legatee 
or devisee has no preferential right to be appointed 
administrator with the will annexed or to designate 
another for such appointment. 95 

Residuary legatee. The residuary legatee usual¬ 
ly is preferred in the appointment before all other 
persons. 96 Even though the estate is such that the 
residuary legatee is not likely to have a residue, or 
by the terms of the will he must hold that residue 
with limitations, the presumption of the testators 
favor upholds his claim to be considered first, 97 
and where a person is not only sole residuary leg¬ 
atee but sole beneficiary under the will, his claim 
for appointment where an executor is wanting be¬ 
comes still stronger. 98 Where a bequest is made 
for the benefit of certain persons during their lives 
with remainder over, the administration with the 
will annexed should be granted to the remainder¬ 
men. 99 

Principal or specified legatee. Subject to the pri¬ 
or right of the residuary legatee, the right of ad¬ 
ministration with the will annexed is sometimes giv¬ 
en by statute to a principal or specified legatee. 1 

(3) Surviving Spouse 

The surviving spouse of the decedent is generally 
held to be entitled to appointment as administrator 
with the will annexed and under some statutes is given 
priority. 
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as to third person, it is not within 
surrogate's discretion to appoint 
third person in preference to those 
Kiven prior right under Surrogate's 
Ot. Act fi§ 118, 133, and petitioner 
requested by majority of heirs at 
law and next of kin who represent 
largest share of estate was entitled 
to appointment.—In re Eggsware’s 
Instate, 206 N.Y.S. 24, 123 Misc. 548. 
8S. La.—Succession of Kneipp, 134 
Ho. 376, 172 La. 411. 

Mont.—In re Kern's Estate, 31 P.2d 
313, 96 Mont. 443. 

N.Y.—In re Eggsware’s Estate, 206 
N.Y.S. 21,* 123 Misc. 548. 

Wash.—In re Erickson's Estate, 258 
P. 857, 145 Wash. 99. 

Wyo.—In re Coolidge’s Estate, 41 P. 

2d 503, 47 Wyo, 488. 

24 C.J. p 1164 note 65 [b]. 

89. Cal,—In re Martens’ Estate, 74 
P.2d 238, 10 Cal.2d 335. 

24 C.J. p 1164 note 65. 

90. N.Y,—Matter of Powell, 5 Dem. 
Surr. 281. 

24 C.J. p 1164 note 66. 

91. Mo.—Murphy v. Murphy, 24 Mo. 
526. 

24 C.J. p 1164 note 58—23 C.J. p 
1030 note 46. 

98* Ky.—Phillips v. Hundley, 122 
S.W. 147, 135 Ky. 269. 

24 C.J. p 1164 note 68. 


93. N.Y.—Matter of Drowne, 3 N. 
Y.S. 279, 1 Conn.Surr. 163. 

24 C.J. p 1161 note 26. 

Infant legatees 

Where some of the legatees are 
infants, any claim that might be 
made by their guardian is second¬ 
ary to the claim of an adult legatee 
legally qualified.—Morgan’s Estate, 8 
N.Y.Civ.Proc. 77, 2 How.Pr.,N.S„ 194. 

94. N.Y.—'Wood’s Estate 17 N.Y.S. 
354, 27 Abb.N.Cas. 329. 

24 C.J. p 1161 note 28. 

95. Va.—Smith v. Lurty, 59 S.E. 
403, 107 Va. 548. 

98. Ind.—Abbott v. Appleton, 159 
N.E. 167, 86 Ind.App. 607. 

Miss.—Alexander v. Hancock, 164 So. 
772, 774, 174 Miss. 482, citing Cor¬ 
pus Juris, and suggestion of error 
overruled 165 So. 126. 

N.Y.—In re Hazen’s Estate, 25 N.Y. 

S.2d 293, 175 Misc. 851. 

Okl. —In re Smith’s Estate, 256 P. 

725, 125 Okl. 104. 

24 C.J. p 1162 note '32. 

Persons held to he residuary lega¬ 
tees 

(1) Sole legatee.—In re Jordan’s 
Will, 195 N.Y.S. 193, 202 App.Div. 
710—In re Weiner’s Will, 243 N.Y.S. 
136, 137 Misc. 46. 

(2) Other persons see 24 C.J. p 
1162 note 32 [d] (1), (2). 

1287 


Persons held not residuary legatees 
N.Y.—In re Dolan’s Estate, 21 N.Y. 
S.2d 464. 

Mere trustee of the residue is not 
entitled to appointment, for in that 
case the cestui que trust should be 
preferred as the real beneficiary.— 
In re Thompson, 33 Barb., N.Y. r 334 
—24 C.J. p 1162 note 35. 

97. Conn.—Mallory’s Appeal, 25 A. 
109, 62 Conn. 218. 

24 C.J. p 1162 note 33. 

98. Ga.—Horskins v. Morel, T. U. 
P. Charit. p 69. 

Pa.—Robert’s Estate, ’3 Montg. Co- 

212 . 

99. Cal.—In re Davis, 165 P. 525, 
175 Cal. 198. 

Miss.—Alexander v. Hancock, 16-4 
So. 772, 774, 174 Miss. 482, citing 
Corpus Juris, and suggestion of 
error overruled 165 So. 126. 

N.Y.—Matter of Drowne, 3 N.Y.S. 
279, 1 Conn.Surr. 163. 

1. Ind.—Abbott v. Appleton, 159 N. 

E. 167, 86 Ind.App. 607. 

Okl.—In re Smith’s Estate, 256 P. 

725, 125 Okl. 104. 

24 C.J. p 1162 note 38. 

Persons held to he principal legatees 
N.Y.—In re Dolan’s Estate, 21 N.Y. 
S.2d 464. 



§ 1031 


EXECUTORS AND ADMINISTRATORS 


34 C.J.S, 


The surviving spouse of decedent is generally 
held to be entitled to appointment as administrator 
with the will annexed, 2 at least where entitled to 
succeed to the personal estate or some portion 
thereof. 3 Under some statutes the surviving hus¬ 
band or widow has a first or prior right, 4 but under 
other statutes the right of the surviving spouse is 
subsequent to that of persons interested under the 
will. 5 

(4) Next of Kin 

The next of kin of a testator, especially if they have 
a beneficial interest in the estate or if the will contains 
no clear 'disposition of the residue, have a right to ad¬ 
ministration with the will annexed. 

The next of kin of a testator, especially if they 
have a beneficial interest in the estate or if the 
will contains no clear disposition of the residue, 
have a right to administration with the will an¬ 
nexed, which right is usually subsequent to that of 
legatees or the surviving spouse but prior to that of 
any creditor or stranger, 6 and letters have been 
issued to the children of the testator, 7 including 
adopted children, 8 to the testator's brother, 9 and 
to the child of the predeceased spouse of the testa¬ 
tor. 10 


(5) Creditors 

A creditor may sometimes be appointed administra¬ 
tor with the will annexed, but his right to appointment 
may be inferior to the right of other persons, such as 
legatees. 

A creditor may sometimes be appointed adminis¬ 
trator with the will annexed, 11 but his right to ap¬ 
pointment, while superior to the claim of some 
persons, 12 may be inferior to the right of other 
persons, 13 such as legatees. 14 

(6) Strangers; Public Administrator 

The appointment of strangers as administrators with 
the will annexed is not favored, but where other persons 
entitled to administer are unavailable a stranger may be 
appointed. A public administrator may sometimes be 
appointed administrator with the will annexed. 

It is not the policy of the law to give adminis¬ 
tration of estates with the will annexed to persons 
not interested therein. 15 However, under certain 
circumstances, as where no other person having 
preference applies for, or is willing to take, admin¬ 
istration with the will annexed, the court may, usu¬ 
ally pursuant to statute, appoint a person or per¬ 
sons not entitled to share in the estate; 16 some- 


2. Cal.—In re Mahoney’s Estate, 
259 P. 1014, 85 Cal.App. 675' 

La.—Succession of Kneipp, 134 So. 
376, 172 La. 411. 

N.Y.—In re Hazen’s Estate, 25 N.Y. 

S.2d 293, 175 Misc. 851. 

UTonresideiit spouse 

(1) The widow of testator was en¬ 
titled to appointment, although a 
nonresident, as against one whose 
right to remuneration for his serv¬ 
ices as an “agent" had not yet be¬ 
come fixed, and whose status had 
not yet become that of a “creditor” 
of deceased.—Henry’s Succession, 40 
So. 253, 115 La. 874. 

(2) Competency generally see in¬ 
fra subdivision c of this section. 

3. Cal.—In re Wyman’s Estate, 189 
P. 267, 182 Cal. 645—In re Ma¬ 
honey’s Estate, 259 P. 1014, 85 Cal. 
App. 67-5. 

4. Cal.—In re Johnson’s Estate, 189 
P. 280, 182 Cal. 642. 

Minn.—Long v. Christopher, 260 N. 

W. 314, 194 Minn. 238. 

Okl.—Sims v. Billings, 18 P.2d 1084, 
162 Okl. 51—Appeal of Sims’ Es¬ 
tate, 18 P.2d 1077, 162 Okl. 35. 

2-4 C.J. p 1162 note 39. 

5. N.Y.—Cluett v. Mattice, 43 Barb. 
417. 

24 C.J. p 1162 note 40. 

6. La.—Succession of Kneipp, 134 

So. 376, 172 La. 411. 

Neb.—In re Peach's Estate, 234 N. 

W. 398, 120 Neb. 571. 

24 C.J. p 1163 note 42. 


Next of kin see Descent and Dis¬ 
tribution §§ 19-47. 

.Mere relative, as distinguished 
from next of kin or distributee, is 
not, as such, entitled to appointment 
in some jurisdictions.—In re Black¬ 
burn’s Estate, 12 N.Y.S.2d 328, 171 
Misc. 238. 

Relative excluded by will from 
participation in testator’s estate, was 
not entitled to appointment as ad¬ 
ministrator with the will annexed 
contrary to statute on mere possibil¬ 
ity of lapse of devises granted in 
testator’s will.—In re Coolidge’s Es¬ 
tate, 41 P.2d 503, 47 Wyo. 488. 

7* Cal.—In re Martens’ Estate, 74 
P.2d 238, 10 Cal.2d 395. 

Tenn.—In re De Franceschi's Estate, 
70 S.W.2d 513, 17 Tenn.App. 673. 

8- Cal.—In re Grazzini's Estate, 87 
P.2d 713, 31 Cal.App.2d 168. 

9. N.J.—In re Herrmann’s Will, 134 
A. 732, 100 N.J.Eq. 277. 

10. Cal.—In re Wyman's Estate, 189 
P. 267, 182 Cal. 645. 

11. N.Y.—In re Clute, 76 N.Y.S. 456, 
37 Misc. 710. 

Wyo.—In re Coolidge's Estate, 41 P. 
2d 503, 47 Wyo. 488. 

As between creditors the first ap¬ 
plicant is entitled to the appoint¬ 
ment, without reference to the 
amount or dignity of the claims of 
the rival contestants.—Succession of 
Strange, 177 So. 579, 188 .La. 478. 
Discretion of court 

Statute does not give creditor ab¬ 

1288 


solute right to be appointed admin¬ 
istrator with will annexed, appoint¬ 
ment being discretionary with court. 
—In re Erickson's Estate, 258 P. 857, 
145 Wash. 99. 

Who are creditors 

(1) A claimant under a contract 
with executors is not a creditor of 
the estate in such sense as to en¬ 
title him to appointment.—Fowler 
v. Walter, 1 Dem.Surr., N.Y., 240. 

(2) An accountant who rendered 
services to executrix who was ap¬ 
pointed by Pennsylvania probate 
court in administration of assets in 
Pennsylvania had no interest in tes¬ 
tatrix’ realty in Rhode Island on 
which accountant could base a right 
to file a petition in probate court 
of Rhode Island for appointment of 
administrator with will annexed aft¬ 
er executrix' death.—Evans v. Trus¬ 
tees of University of Pennsylvania, 
197 A. 438, 60 R.I. 171. 

12. Superior to claim of public ad- 
ministrator 

Ill.—In re Halberg’s Estate, 221 Ill. 
App. -50. 

13. N.Y.—In re Clute, 76 N.Y.S. 456, 
37 Misc. 710. 

14. N.Y.—In re Foley’s Estate, 215 
N.Y.S. 140, 126 Misc. 672. 

15. Wash.—State v. Superior Court 
for King County, 291 P. 481, 158 
Wash. 546, 70 A.L.R. 1460. 

Appointment of stranger refused 
N.Y.—In re Hill’s Will, 275 N.Y.S. 

352, 242 App.DIv. 890. 

18. Wash.—State v. Superior Court 
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times the written consent of the persons who are 
entitled to share in the estate is required. 

b Public administrator . Under some statutes a pub¬ 
lic administrator is entitled to administration with 
the will annexed under certain circumstances. 16 
The priority between the public administrator and 
other persons usually is controlled by statute, and, 
while the public administrator may be entitled to 
priority over some persons, :13 his claim may be in¬ 
ferior to the rights of other persons. 20 

(7) Representative of Person Entitled 

The representative of the person entitled may be ap¬ 
pointed administrator with the will annexed, such as his 
guardian or attorney, and on the death of the person en¬ 
titled his executor or administrator may be appointed. 

On the death of the person entitled, the right to 
administration with the will annexed has been held 
to pass to his personal representative, 21 and where 
the person entitled is a minor, administration should, 
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it has been held, be granted to his guardian. 22 Let¬ 
ters have also been granted to the attorney of the 
person entitled, 23 and it has also been regarded as 
proper to issue letters to the attorney of a foreign 
executor. 24 

Assignee of person entitled. According to some 
authorities the right to administration with the will 
annexed passes to the assignee of the person enti¬ 
tled. 2 ® 

The husband of a person beneficially interested in 
the estate is not entitled as a matter of right to ad¬ 
ministration with the will annexed. 26 

(8) Nominee of Person Entitled 

Under some statutes the person entitled to adminis¬ 
tration with the wili annexed may nominate another to" 
act in his stead even though the person making the 
nomination would himself be incompetent to serve. 

Under some statutes the person entitled to ad¬ 
ministration with the will annexed has a right to 
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for King County, 291 P. 481, 158 
Wash. 516, 70 A.L.R. 1460. 

24 C.J. p 1163 note 45. 

Person wlio managed testator’s "busi¬ 
ness 

Appointment of stranger, who 
managed business constituting bulk 
of testator’s estate as administrator 
with will annexed, where nephews 
having no beneficial interest in es¬ 
tate claimed appointment, was not 
error.—State v. Superior Court for 
King County, supra. 

legatees should ha given reason¬ 
able opportunity after expiration of 
time allowed executor to qualify be¬ 
fore stranger should be appointed 
administrator with will annexed.— 
Abbott v. Appleton, 159 N.E. 167, 86 
Ind.App. 607. 

17. N.Y.—Matter of Faile, 152 N. 
Y.S. 463, 89 Ml sc. 682. 

24 C.J. p 1163 note 46. 

Residuary legatees favoring appoint¬ 
ment 

Stranger will be appointed admin¬ 
istrator with will annexed in place 
of disqualified executor, where life 
tenant, petitioning for her appoint¬ 
ment, does not object to, and resid¬ 
uary legatees favor, such appoint¬ 
ment.—In re Wallace’s Will, 265 N. 
Y.S. 898, 148 Mlsc. 867. 

18. Mo.—Brinckwirth v. Troll, 181 
S.W. 403, 266 Mo. 473, Ann.Cas. 
1918B 1056. 

Right and duty of public administra¬ 
tor to administer estates general¬ 
ly see infra $ 1062. 

19. Assimee of nonresident alien 
residuary legatee 

N.Y,—In re Blackburn's Estate, 12 
N.Y.S. 2d 328, 171 Misc. 238. 

Mere relative of decedent as dis¬ 
tinguished from next of kin or dis¬ 


tributee.—In re Blackburn’s Estate, 
supra. 

Attorney in fact of disqualified next 
of kin 

The public administrator had a 
right to administration with the 
will annexed in preference to the at¬ 
torney in fact of a disqualified next 
of kin, except where the will was 
made by a testator dying domiciled 
abroad, and was proved by exemplifi¬ 
cation of a foreign probate.—Matter 
of Blank, 2 Redf.Surr., N.Y., 443. 

20. Creditor of decedent 
Ill.—In re Halberg’s Estate, 221 Ill. 
App. 50. 

Persons interested in estate or rel¬ 
atives entitled to personalty.—In re 
Wyman’s Estate, 189 P. 267, 182 Cal. 
645—24 C.J. p 1161 note 22 [a]. 

21- N.J.—Woodruff v. Snoover, 45 
A. 980. 

Okl.—In re Smith’s Estate, 256 P. 
725, 727, 125 Okl. 104, quoting Cor¬ 
pus Juris. 

24 C.J, p 1163 note 48. 

Representative of person who pre¬ 
deceases testator, such as the resid¬ 
uary legatee, is not entitled to let¬ 
ters of administration with the will 
annexed.—In re Fagin’s Will, 280 1ST. 
Y.S. 213, 155 Misc. 533. 

22. N.Y.—In re Fagin’s Will, supra. 
Okl.—In re Smith's Estate, 256 P. 

72*5, 125 Okl. 104. 

24 C.J. p 1163 note 49. 

23. La.—Rice’s Succession, 21 La. 
Ann. 614. 

24 C.J. p 1163 note 51. 

24. Okl.—In re Smith’s Estate, 256 
P. 725, 125 Okl. 104. 

24 C.J. p 1163 note 52. 

25. Xn California 

(1) Where nonresident executors 
who were sole legatees renounced 
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and assigned their interest, the as¬ 
signee was not entitled to letters of 
administration in priority to the 
public administrator.—In re Moran, 
168 P. 18, 176 Cal. 216. 

(2) As against the public admin¬ 
istrator, an assignee of the sole ben¬ 
eficiary of a testator dying domiciled 
in another country is entitled to let¬ 
ters of administration with the will 
annexed.—In re Rankin’s Estate, 127 
P. 1034, 164 Cal. 138—24 C.J. p 1163 
note 47 [b]. 

In New York 

(1) While assignee of legatee is, 
by definition of Surrogate's Ct.Act § 
314, a “person interested” in the es¬ 
tate, and so entitled, under § 133, to 
petition for appointment of an ad¬ 
ministrator with will annexed, he is 
not a “legatee,” who thereunder may 
be appointed as such administrator. 
—In re Jordan’s Will, 195 N.Y.S. 193, 
202 App.Div. 710. 

(2) A cousin of testatrix has no 
standing, in her quality as assignee 
of an alien residuary legatee, to 
serve as administrator with the will 
annexed.—In re Blackburn’s Estate, 
12 N.Y.S.2d 328, 171 Misc. 238. 

(3) Where the sole legatee under 
a will has assigned all her interest 
to another for a substantial consid¬ 
eration, such assignee is entitled to 
administer, under Code Civ.Proc. § 
2640, giving the right to administer 
with the will annexed to: First, the 
residuary legatee: second, a prin¬ 
cipal or specified legatee; third, next 
of kin; fourth, a creditor.—In re 
Clute, 76 N.Y.S. 456, 37 Misc. 710, 
715. 

26. Pa.—-In re Ellmaker, 4 Watts 

34. 



§ 1031 EXECUTORS AND 

nominate a person to act as such administrator 27 
even though the person making the nomination 
would himself be incompetent to serve, 28 provided 
he is capable of making an intelligent choice. 29 
However, under other statutes this right has been 
denied, 30 and it has been held that a court is not 
obliged to appoint the nominee of the person enti¬ 
tled, 31 and that the nominee is not entitled to ap¬ 
pointment where the person making the nomination 
is not entitled to appointment, 32 as where he is a 
nonresident alien. 33 

Nominee of executor . It has been held that an 
executor cannot nominate a person for appointment 
with the will annexed, 34 especially where such an 
appointment becomes necessary because the execu¬ 
tor has been removed, 35 but the nominee of an ex¬ 
ecutor has been appointed where the executor re¬ 
nounced his right to appointment, 36 in the absence 


ADMINISTRATORS 34 C. J. S. 

of an application by one with a prior right. 87 
c. Competency 

A person may be incompetent or ineligible to serve 
as an administrator with the will annexed for various 
reasons, such as his inability to speak the English lan¬ 
guage or to read and write, or because his interest is 
adverse to the estate or to the provisions of the will, or 
because he is hostile to the principal devisees or lega¬ 
tees. 

A person may be incompetent or ineligible to 
serve as administrator with the will annexed for 
various reasons, 38 such as his inability to speak the 
English language or to read and write, 39 or for 
want of understanding. 40 A person whose inter¬ 
ests are antagonistic to the estate or to the provi¬ 
sions of the will or who is hostile to the principal 
devisees or legatees may, sometimes as a result of 
express statutory provisions, be ineligible for ap¬ 
pointment. 41 


27- Okl.—Sims v. Billings, 18 P.2d 
1084, 162 Okl. 51—Appeal of Sims’ 
Estate, 18 P.2d 1077, 162 Okl. 35. 

24 C.J. p 1164 note 56. 

nominee of particular persons 

(1) Residuary legatee.—In re 

Bourquin’s Estate, 269 P. 903, 84 

Colo. 275. 

(2) Surviving spouse. 

Cal.—In re Heuler’s Estate, 282 P. 
500, 208 Cal. 498. 

Minn.—Long v. Christopher, 260 N. 

W. 314, 194 Minn. 238. 

Mont.—In re McLure’s Estate, 208 P. 
900, 63 Mont. 536. 

Where others who are entitled to 
appointment apply before second 
term of county court, the nominee of 
some of the persons entitled to ap¬ 
pointment cannot be appointed.— 
Lalley v. Lalley’s Adm’r, 75 S.W,2d 
544, 256 Ky. 50. 

legatee’s nominee preferred over 
foreign heir’s appointee 
Colo.—In re Bourquin’s Estate, 269 
P. 903, 84 Colo. 275. 

Coadministrator 

A person having a prior right to 
be appointed administrator with the 
will annexed may have another per¬ 
son appointed with him as his co- 
administrator, even though such per¬ 
son is a stranger.—In re Meyers, 18 
S.E. 689, 113 N.C. 545—24 C.J. p 1164 
note 57. 

Acquiescence in appointment of an¬ 
other 

Sole legatee under will which did 
not name executor was not entitled 
too nominate administrator where leg¬ 
atee had acquiesced in the appoint¬ 
ment of another and for first time 
sought to assert preferential claim 
on death of such administrator more 
than year after original appointment. 
—In re Smith’s Estate, 188 S.E. 202, 
210 N.C. 622. 


28. Colo.—In re Bourquin’s Estate, 
269 P. 903, 84 Colo. 275. 

Minn.—Long v. Christopher, 260 N.W. 

314, 194 Minn. 238. 

Okl.—In re Johnson’s Estate, 114 P. 
2d 469. 

29. Minn.—Long v. Christopher, 260 
N.W. 314, 194 Minn. 238. 

30. Right cannot be delegated 

Md.—Brodie v. Mitchell, 37 A. 169, 
85 Md. 516—Georgetown College 
v. Browne, 34 Md. 450. 

81- Wash.—In re Chambers’ Estate, 
60 P.2d 41, 187 Wash. 417. 

Where person making nomination is 
nonresident 

Cal.—In re Harvey’s Estate, 80 P.2d 
496, 27 Cal.App.2d 86. 

32- N.Y.—In re Blackburn’s Estate, 
12 N.Y.S.2d 328, 171 Misc. 238. 
Relative who is not entitled to per¬ 
sonalty or is excluded by the will 
may not nominate administrator with 
will annexed.—In re Mahoney's Es¬ 
tate, 259 P. 1014, 85 Cal.App. 675. 

33. N.Y.—In re MacMillan's Estate, 
233 N.Y.S. 415, 133 Misc. 570—In 
re Mora’s Estate, 232 N.Y.S. 325, 
133 Misc. 254. 

34. Cal.—Garber’s Estate, 16 P. 233, 
74 Cal. 338. 

35. Mont.—In re Dolenty, 161 P. 524, 
53 Mont. 33. 

36. Pa.—Coleman’s Estate, 3 Pa. 
Dist. 558, 15 Pa.Co. 252. 

37. Nominee of foreign executor 
Cal.—In re Mahoney’s Estate, 259 P. 

1014, 85 Cal.App. 675. 

38. Corporations 

(1) A charitable corporation is 
not eligible.—Brockbank’s Estate, 17 
Pa.Dist. 1031, 35 Pa.Co. 697. 

(2) The statute, providing that a 
corporation which is a residuary leg¬ 
atee shall be entitled to act as ad¬ 
ministrator, although not specifically 
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authorized by charter or any provi¬ 
sion of law, did not authorize the is¬ 
suance of letters of administration 
with the will annexed to a foreign 
corporation, which was named as 
sole residuary legatee, since such 
statute, referring to “a corporation”, 
applied only to domestic corporations. 
—In re Duelund's Estate, 31 N.Y.S.2d 
4, 177 Misc. 569. 

Person ineligible for appointment 
as administrator, if decedent had died 
intestate, cannot be appointed admin¬ 
istrator with the will annexed.—Gar¬ 
ber’s Estate, 16 P. 233, 74 Cal. 338. 
Allegation that there were no assets 
Petitioner was incompetent under 
statute to receive letters of adminis¬ 
tration because of allegations in her 
petition that there were no assets in 
estate, when in fact there was in liti¬ 
gation a claim involving right to 
mortgage which had been pledged by 
deceased as collateral security for 
an indebtedness.—In re Cantor’s Will, 
295 N.Y.S. 319, 250 App.Div. 878. 
Suitableness only as coadministra¬ 
tor 

The court cannot determine that a 
petitioner is competent to act only 
as coadministrator and not as sole 
administrator, for, if the petitioner 
is competent to serve at all, he has 
an absolute right to be appointed sole 
administrator.—State ex rel. Fansher 
v. Guinotte, 58 S.W.2d 1005, 227 Mo. 
App. 902. 

Competency of administrator see su¬ 
pra § 46. 

39. Minn.—Long v. Christopher, 260 
N.W. 314, 194 Minn. 238: 

40. Cal.—In re Johnson’s Estate, 
189 P. 280, 182 Cal. 642. 

41. Va.—Smith v. Lurty, 59 S.E. 403, 
107 Va. 548. 

24 C.J. p 1164 note 69 [c], [d], [f]. 

The object of the statute dealing 
with the appointment of administra- 
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However in the absence of statute a person is 
not incompetent to act as administrator with the 
will annexed because he asserts a claim against the 
estate, 42 such as a claim to property ostensibly be¬ 
longing to the estate, 42 or because he has instituted 
proceedings on his claim. 44 

_ Citizenship and residence. Under statutes so pro¬ 
viding, a resident of a county other than that in 
which the probate proceeding is pending 45 or a 
nonresident alien 4 * is not entitled to letters of ad¬ 
ministration with the will annexed. 

Married woman. It has been held that a mar¬ 
ried woman may be appointed. 47 

d. Renunciation or Loss of Right 

The right to administration with the will annexed 
may be renounced, but the right is not lost by recog¬ 
nizing the prior right of another or by opposing the pro¬ 
bate of the will. 

The right to administration with the will an¬ 
nexed may be renounced. 48 However, the right to 
appointment is not lost by recognizing the prior 
right of another, 42 by opposing probate of the 
will, 60 or because the petitioner declared his will¬ 
ingness to accept the succession without benefit of 


§ 1032 

inventory. 51 A legatee does not lose his right be¬ 
cause he is the contestant in a proceeding involv¬ 
ing the construction of the will and the ascertain¬ 
ment of the amount to which the several legatees 
are entitled. 52 

It has been held that a renunciation cannot be 
withdrawn without the consent of the surrogate, 52 
but the fact that a person who is entitled to ad¬ 
minister generally renounced that right when it 
was supposed that decedent had died intestate does 
not deprive him of the right to administration with 
the will annexed, on the subsequent discovery of 
a will and renunciation by the executor. 54 

§ 1032. - Proceedings for Appointment 

A proceeding for the appointment of an administra¬ 
tor with the will annexed is entirely distinct from the 
proceeding for the admission of a will to probate. No¬ 
tice of the application must be given to persons having 
a prior right, and an aggrieved person may appeal. 

A proceeding for the appointment of an admin¬ 
istrator with the will annexed is entirely distinct 
from the proceeding for the admission of a will to 
probate. 55 A written petition for probate of the 
will is not necessary to give the court jurisdiction 
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tor with will annexed, and providing 
that no person shall be eligible to ap¬ 
pointment as administrator with will 
annexed whose interests are antago¬ 
nistic to the provisions of the will, 
was to prevent the appointment of 
a personal representative, who, as 
such, would be able or tempted to 
further his individual interests, to 
the detriment of the rights of oth¬ 
ers; hut before the disqualification 
can attach, one must possess or pre¬ 
tend to possess claim to some por¬ 
tion of the estate to be adminis¬ 
tered, which, if allowed or asserted, 
would diminish the shares of the ben¬ 
eficiaries, or at least subject them to 
delay, expense, or annoyance.—Gresh¬ 
am v* Stacy, 152 S.W.2d 290, 287 Ky. 
114* 

Interest held not antagonistic to will 
Ky,—Lalley v. Lalley’s Adm’r, 75 S. 
W.2d 544, 256 Ky. 50. 

Bond affording protection 

The fact that one is hostile to 
the terms of a will does not render 
him incompetent to act as adminis¬ 
trator with will annexed, his bond 
as administrator affording protection 
to the persons interested.—Rice v. 
Tilton, 80 P. 828, 13 Wyo. 420* 

42. Mont.—In re McLure’s Estate, 
208 P. 900, 63 Mont. 536. 

24 C.JT. p 1164 note 69 Cg]. 

Creditors as entitled to appointment 
see supra subdivision b (5) of this 
section. 


Where husband of legatee engaged in 
contest with estate 
The fact that a demand against 
the husband of a residuary legatee 
had been put in suit and resulted in 
a judgment in his favor from which 
the personal representatives had ap¬ 
pealed is no objection to appointing 
the residuary legatee administratrix 
with the will annexed.—Matter of 
Place, 4 N.Y.St. 533, 

That creditor’s claim is antago¬ 
nistic to claims of others interested 
in the estate does not of itself dis¬ 
qualify such creditor from receiving 
letters of administration with the 
will annexed.—In re Coolidge’s Es¬ 
tate, 41 P.2d 503, 47 Wyo. 488. 

43. Ala.—Marcus v. McKee, 151 So. 
456, 227 Ala. 577. 

Mont.—In re McLure’s Estate, 208 P. 
900, 63 Mont. 536. 

44. Ala.—Marcus v. McKee, 151 So. 
456, 227 Ala. 577. 

45. Tex.—Dieckow v. Schneider, Civ. 
App., 83 S.W.2d 417. 

46. N.Y.—In re Blackburn's Estate, 
12 N.Y.S.2d 328, 171 Misc. 238—In 
re Mora's Estate, 232 N.Y.S. 325, 
133 Misc. 254. 

47. With consent of husband 

La.—Cordeviolle's Succession, 24 La. 
Ann. 47. 

48. Md.—Brodie v. Mitchell, 37 A. 
169, 85 Md. 516. 

Right of person named as executor to 
appointment as administrator with 
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will annexed see supra subdivision 
b (1) of this section. 

49. Va.—Smith v. Lurty, 59 S.E. 
403, 107 Va. 548. 

24 C.J. p 1165 note 72. 

50. Mass.—Stebbins v. Lathrop, 4 
Pick. 33. 

Piling caveat 

N.C.—In re Smith's Estate, 188 S.E. 
202, 210 N.C. 622. 

51. La.—Succession of Kneipp, 134 
So. 376, 172 La. 411. 

52. N.Y.—Morgan's Estate, 8 N.Y. 
Civ.Proc. 77, 2 How.Pr.,N.S., 194. 

53. N.Y.—In re Clute, 76 N.Y.S. 456, 
37 Misc. 710. 

24 C.J. p 1165 note 73. 

54. Renunciation by widow 

Md.—Brodie v. Mitchell, 37 A. 169, 
85 Md. 516. 

55. Mass.—Jordan v. Ulmer, 130 N. 
E. 71, 237 Mass. 577. 

Okl.—In re Smith's Estate, 256 P. 

725, 125 Okl. 104. 

24 C.J. p 1165 note 76. 

Time for application 

(1) A statute limiting the time for 
the probate of wills governs, rather 
than a statute limiting the time for 
administration on intestate estates.— 
Lawrence’s Appeal, 49 Conn. 411. 

(2) Although heir’s application was 
not made within sixty days after tes¬ 
tator’s death, his nominee was en¬ 
titled to appointment over public ad¬ 
ministrator who had made prior ap- 
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to appoint an administrator with the will annexed, 56 
hut where a foreign will has been probated in an¬ 
other state it must be produced before the surro¬ 
gate in a county where the testator left real estate 
in order to warrant a grant of original letters of 
administration with the will annexed. 57 

In proceedings for the appointment of an admin¬ 
istrator with the will annexed general rules usually 
apply to the petition or bill, 68 other pleadings, 59 
and to the record, or order or decree of appoint¬ 
ment. 60 

Citation or notice. Persons having a right to ap¬ 
pointment prior to the applicant ordinarily must be 
cited or given notice of the application. 61 Notice 
is usually required only where there are persons 
having a right to the appointment prior to that of 


the applicant; 62 persons having no prior right need 
not be cited. 63 An appointment of one of several 
equally entitled without notice to the others has 
been held valid. 64 

Review. When authorized by statute, an ag¬ 
grieved person may appeal from an order appoint¬ 
ing or refusing to appoint an administrator with the 
will annexed. 65 Such an appeal is not an equitable 
action. 66 In the absence of a report of the mate¬ 
rial facts it must be presumed that the probate 
judge acted on sufficient evidence the only point 
open being whether the decree corresponded with 
the allegations and prayers of the petition. 67 The 
appointment will not be set aside unless an abuse of 
discretion is shown, 63 or unless the appointment is 
clearly erroneous. 69 


plication.—In re Lincoln's Estate, 35 
N.E.2d 392, 310 Ill.App. 655. 
Applicant not "bound by separate ex 
parte proceeding 1 

Contestee seeking probate of will 
and appointment as administrator 
with the will annexed was not bound 
by separate ex parte proceeding re¬ 
sulting in appointment of contestant 
as simple administrator on ground 
that contestant was a creditor.—In re 
Coolidge’s Estate, 41 P.2d 503, 47 
Wyo. 488. 

56. Iowa.—Seery v. Murray, 77 N.W. 
1058, 107 Iowa 384. 

57. N.Y.—Spratt v. Syms, 93 N.Y.S. 
728, 104 App.Div. 232. 

58. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 287 
P. 450, 209 Cal. 360. 

Petition should state all necessary 
facts 

Ind.—Abbott v. Appleton, 159 N.E. 

167, 86 Ind.App. 607. 

Petition held sufficient 
Cal.—In re Wyman’s Estate, 189 P. 
267, 182 Cal. 645. 

5*9. Caveat to petition for appoint¬ 
ment as administrator with the will 
annexed of a person claiming to be 
next of kin and beneficially interested 
is insufficient and should be stricken 
out where it fails to allege that the 
petitioner is neither next of kin nor 
beneficially interested.—Cole v. Jor¬ 
dan, 93 S.E. 33, 20 Ga.App. 302. 

Demurrers admitted facts stated in 
objections to confirmation of appoint¬ 
ment of administrator with the will 
annexed.—Abbott v. Appleton, 159 N. 
E. 167, 86 Ind.App. 607. 

60. Omission of words “with the 
will annexed” from order appointing 
an administrator on the same day 
that a will was admitted to probate 
does not invalidate the order.— 
Young's Adm'r v. Chesapeake & O. 
R. Co., 125 S.W. 241, 136 Ky. 784. 


Decree should not direct payment of 
counsel fees 

N.Y.—In re Foley’s Estate, 215 N.Y. 
S. 140, 126 Misc. 672. 

Dismissal of petition for appoint¬ 
ment of administrator involves ad¬ 
verse finding on each issue essential 
to maintenance of petition.—Cum¬ 
mings v. Russell, 155 N.E. 641, 258 
Mass. 502. 

Record 

(1) The record should show cause 
for granting administration with the 
will annexed. 

Ky.—Peebles v. Watts, 9 Dana 102, 
33 Am.D. 531. 

N.Y.—Van Giessen v. Bridgford, 83 
N.Y. 348. 

(2) However, where a court of pro¬ 
bate receives proof of a will and 
admits it to record, and six months 
afterward grants administration with 

I the will annexed, the failure to state 
| in the record that the executor named 
in the will had renounced does not 
make the grant of administration ab¬ 
solutely void.—Thompson v. Meek, 
7 Leigh 419, 34 Va. 419. 

61. Md.—Brodie v. Mitchell, 37 A. 
169, 85 Md. 516. 

24 C.J. p 1163 note 45 [a], p 1165 
note 80. 

Application without notice as fraud 
Application for appointment as ad¬ 
ministrator with will annexed with¬ 
out notice was fraud on legatees, 
where applicant had acquiesced in 
settlement of estate without admin¬ 
istration.—Abbott v. Appleton, 159 N, 
E. 167, 86 Ind.App. 607. 

Citation on executor 

The failure of an executor to qual¬ 
ify at the proper time does not jus¬ 
tify the appointment of an adminis¬ 
trator with the will annexed until 
after the executor has been cited to 
appear and show cause why he should, 
not accept or decline the trust.— 
Adams v. Readnour, 120 S.W. 279, 
134 Ky. 230, 20 Ann.Cas. 833. 
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62. Okl.—Sims v. Billings, 18 P.2d 
1084, 162 Okl. 51—Appeal of Sims’ 
Estate, 18 P.2d 1077, 162 Okl. 35. 

63. N.Y.—In re Treadwell, 75 N.Y.S. 
1058, 37 Misc. 584, 3 Mills Surr. 5 
—Wood’s Estate, 17 N.Y.S. 354, 27 
Abb.N.Cas. 329, Pow.Surr. 25. 

64. N.Y.—In re Treadwell, 75 N.Y.S. 
1058, 37 Misc. 584, 3 Mills Surr. 5. 

24 C.J. p 1165 note 82. 

65. Mass.—Jordan v. Ulmer, 130 N. 
E. 71, 237 Mass. 577. 

Persons entitled to supersedeas 
A person originally executor by a 
will but whose name was afterward 
stricken out by direction of the tes¬ 
tator has not a sufficient interest to 
warrant the issuing of a supersedeas 
at his request to reverse an order 
appointing an administrator with the 
will annexed in default of executors. 
—Sayre v. Grymes, 1 Hen. & M. 404, 
11 Va. 404. 

66. Ky.—Louisville Trust Co. v. 
Bingham, 199 S.W. 58, 178 Ky. 573. 

24 C.J. p 1165 note 88. 

67. Mass.—Jordan v. Ulmer, 130 N. 
E. 71, 237 Mass. 577. 

68. Iowa,—In re Birkholz's Estate, 
197 N.W. 896. 

Mont.—In re McLure's Estate, 208 
P. 900, 63 Mont. 536. 

Wash.—In re Erickson's Estate, 258 
P. 857, 145 Wash. 99. 

Discretion held not abused by par¬ 
ticular appointments, 

Ky.—Gresham v. Stacy, 152 S,W.2d 
290, 287 Ky. 114. 

La.—Succession of Kneipp, 134 So. 
376, 172 La. 411. 

Mont.—In re Kern’s Estate, 31 P,2d 
313, 96 Mont. 443. 

S.D.—In re Smith’s Estate, 270 N.W. 
646, 65 S.D. 48. 

Utah.—In re Love’s Estate, 285 P. 
299, 75 Utah 342. 

69. Where no proof was offered that 
applicant was a creditor, his appoint¬ 
ment on ground that he was a cred- 
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| 1033. - Bond 

An administrator with the will annexed is required 
to give a bond, and according to some authorities the 
bond may be in the ordinary form required of a gen¬ 
eral administrator. 

As in the case of an ordinary administrator, see 
supra § 67, an administrator with the will annexed 
is required to give a bond.™ Such a bond should 
be in the same form as the bond of a general ad¬ 
ministrator, with a provision for the payment of 
legacies added, 7 ! and where the special duties im¬ 
posed on the executor by the will devolve on an ad¬ 
ministrator de bonis non with the will annexed, the 
bond of such an administrator must be commensu¬ 
rate with the powers and trusts contained in the 
will. 72 It has been held, however, that the bond of 
an administrator with the will annexed, in the or¬ 
dinary form required of a general administrator, 
may be upheld, 73 although there is also authority 
for the view that such a bond is not sufficient. 74 


§ 1034. Powers and Duties 

a. In general 

b. Exercise of discretionary powers gen¬ 

erally 

c. Exercise of testamentary power of 

sale 

a. In General 

Generally an administrator with the will annexed 
possesses the same rights and powers, and is subject to 
the same duties and liabilities, as though he had been 
nominated executor by the will. 

As a general rule an administrator with the will 
annexed possesses the same rights and powers, and 
is subject to the same duties and liabilities, as 
though he had been nominated executor by the 
will. 75 He has the power and duty to collect as¬ 
sets, 76 pay debts, 77 and make distribution, 78 and 
he may sue or be sued, 79 or sell property to pay 


itor of testator was error, although 
he had boon appointed as simple ad¬ 
ministrator in separate ex parte pro¬ 
ceeding on ground that he was a 
creditor.—In re Coolidge’s Estate, 41 
P*2d 603, 47 Wyo. 488. 

70. S.C.—Ex parte Bank of Ander¬ 
son, 122 S.E. 692, 128 S.C. 174. 

24 C.J. p 1165 note 90. 

Liability on administration bonds 
see supra §§ 944-987. 

71. Pa.—Hartzell v. Commonwealth, 
42 I'a. 453. 

24 C.J. p 1166 note 92. 

72. Pa.—Hartzell v. Commonwealth, 
supra. 

73. N.Y.—Cason i v. Jerome, 68 N.Y. 
316. 

24 C.J. p 1166 note 94. 

74. Va.—Morrow v. Peyton, 8 Leigh 
54. 35 Va. 64. 

24 C.J. p 1166 note 96. 

75. Ark.—Whitlow v. Patterson, 112 
S.W.2d 36, 195 Ark. 173. 

Del.—New York Trust Co. v. Ri¬ 
ley, 16 A.2d 772, reversing Coca- 
Cola International Corporation v. 
New York Trust Co., Oh., 8 A.2d 
511, and certiorari granted Riley v. 
New York Trust Co., 61 S.Ct. 1105, 
312 U.S. 555, 85 L.Ed. 1517, motion 
granted 62 S.Ct. 367, 314 U.S. 584, 
affirmed 62 S.Ct. 608, rehearing de¬ 
nied 62 S.Ct. 903. 

Mass.—Kirwln v. Attorney General, 
175 N.E. 164, 275 Mass. 34—May¬ 
berry v. Carey, 167 N.E. 281, 268 
Mass. 255. 

N.Y.—In re Simpson’s Will, 280 N.Y. 
S. 705, 155- Misc. 866—In re Bing¬ 
ham’s Estate, 17 N.Y.S.2d 981. 
Ohio.—Francis v. Anthony, 187 N.E. 

782, 46 Ohio App. 121. 

24 C.J. p 1166 note 96. 

Xxecutor under another name 

"An administrator with the will 


annexed occupies the same relation 
to the estate as an executor, and for 
all general purposes of administra¬ 
tion is simply an executor under an¬ 
other name."—Ex parte Bank of An¬ 
derson, 122 S.E. 592, 128 S.C. 174. 

Same power as ordinary adminis¬ 
trators except that he distributes es¬ 
tate according to testator’s will.— 
Whitlow v. Patterson, 112 S.W.2d 35, 
195 Ark. 173. 

legislature may at will define fu¬ 
ture powers of administrators with 
will annexed.—Hollenbach v. Born, 
143 N.E. 782, 238 N.Y. 34, affirming 
202 N.Y.S. 170, 206 App.Div. 533. 
Chargeable with knowledge of tax 
sale and deed 

An administrator with will annexed 
was charged with knowledge of tax 
sale and deed which were matters of 
public record as respects his ac¬ 
countability to creditor for failure to 
exercise right of redemption of prop¬ 
erty in order that avails might be 
applied in liquidation of unpaid debts 
of estate; and an apportionment of 
liability on part of administrators 
with will annexed for failure to exer¬ 
cise right of redemption of property 
under tax sale w‘as not warranted 
where administrator was charged 
with knowledge of tax sale and deed, 
and advanced age of coadministrator 
should have prompted some inquiry 
concerning administration of estate, 
—In re Bingham’s Estate, 17 N.Y.S. 
2d 981. 

Powers of independent executor 

In jurisdictions where statutes au¬ 
thorize administration independent 
of ,the control of probate courts, see 
infra §§ 1056-1062, an administrator 
with the will annexed is not given 
the same powers as an independent 
executor and his authority and pow¬ 
er to act are controlled by statute 
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and not by the will.—Roy v. Whita¬ 
ker, 48 S.W. 892, 49 S.W. 367, 92 
Tex. 346—Loewenstein v. Watts, Civ. 
App., 119 S.W.2d 176, affirmed 137 S. 
W.2d 2, 134 Tex. 660, 128 A.L.R. 910. 

76. Cal.—Security First Nat. Bank 
of Los Angeles v. Perrine, 84 P.2d 
248, 29 Cal.App.2d 223. 

Ill.—Nott v. Heitman Trust Co., 2 N. 

E.2d 143, 285 Ill.App. 450. 

Pa.—In re Krick’s Estate, 20 A.2d 
195, 342 Pa. 212. 

24 C.J. p 1166 note 97. 

77. U.S.—Globe Indemnity Co. v. 
Bruce, C.C.A.Okl., 81 F.2d 143, re¬ 
versing, D.C., Bruce v. Globe In¬ 
demnity Co., 9 F.Supp. 761, certio¬ 
rari denied 56 S.Ct. 591, two cases, 
297 U.S. 716, 80 L.Ed. 1001. 

24 C.J. p 1166 note 97. 

78. Ill.—Nott v. Heitman Trust Co., 

2 N.E.2d 143, 2S& IlLApp. 450. 

May adopt executor’s scheme of dis¬ 
tribution 

Mass.—Kirwin v. Attorney General, 
175 N.E. 164, 275 Mass. 34. 

Care and education of testator’s mi¬ 
nor children 

Power given by will to executors 
to use funds to educate, feed, and 
clothe testator’s minor children 
passed to administrators with the 
will annexed, who succeeded execu¬ 
tors.—Mussel white v. Ricks, 189 S.E. 
597, 55 Ga.App. 58. 

79- Ky.—Terry v. Curd, 132 S.W.2d 
526, 280 Ky. 73. 

N.C.—Daniel v. Bass, 136 S.E. 733, 
193 N.C. 294. 

24 C.J. p 1166 note 98. 

Suit brought as special administra¬ 
tor 

Special administrator Who, pending 
suit for accounting, became adminis¬ 
trator with will annexed cannot aft¬ 
erward claim that judgment is void 
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debts by leave of court. 80 He is also intrusted with 
possession of the property of the estate, 81 and he 
is entitled to reasonable expenses, 82 including at¬ 
torney’s fee, 83 although his appointment was er¬ 
roneous. 84 

On the other hand, an administrator with the 
will annexed cannot exercise any powers which the 
executor named in the will could not have exer¬ 
cised. 85 He must defend and carry out the pro¬ 
visions of the will 86 and he cannot set up an ad¬ 
verse interest, 87 attack the will, 88 or question the 
validity of a transaction legally consummated by 
his predecessor. 89 

Property subject to administration with the will 
annexed . Administration with the will annexed or¬ 
dinarily extends to the entire personal estate of 
the testator, and is not limited to that portion which 
has been disposed of by the will, 90 although it has 
been held to be so limited. 91 

b. Exercise of Discretionary Powers Generally 

Discretionary powers, involving personal trust and 


confidence, given to the executor do not pass to the 
administrator with the will annexed unless it clearly 
appears from the will that the testator intended to con¬ 
fer the powers on the executor merely virtute officii. 

Where the will gives to the executor named there¬ 
in discretionary powers and imposes on him duties 
involving personal trust and confidence, and which 
do not ordinarily come within the scope of admin¬ 
istrative functions, such powers and duties do not 
pass to or devolve on an administrator with the 
will annexed, 92 although such administrator is by 
statute, or a decree of court, expressly invested with 
all the rights and powers of, and subjected to the 
same duties as, an executor named in the will, 93 
unless it clearly appears from the will that the tes¬ 
tator intended to confer the powers and duties on 
the executor merely virtute officii, and that they 
should be exercised in any event. 94 

Appointment of trustee to carry out provisions 
of will. An application for the appointment of a 
trustee to carry out the provisions of the will, which 
do not devolve on an administrator with the will 


because he had no authority to bring 
suit as special administrator.—La- 
moreaux v. Higgins, 207 N.W. 639, 
166 Minn. 320. 

Held not entitled to sue under par¬ 
ticular circumstances 
Xnd.—Hutchinson’s Estate v. Arnt, 1 
N.E.2d 585, 210 Ind. 509, 108 A.L. 
R. 530, rehearing denied 4 3ST.E.2d 
202, 210 Ind. 509, 108 A.L.R. 530. 
Iowa.—Wehrman v. Farmers' & Mer¬ 
chants' Sav. Bank of Durant, 259 
N.W. 564, 221 Iowa 249, rehearing 
overruled 266 N.W. 2 90, 221 Iowa 
249—Richman v. Ady, 232 N.W. 
813, 211 Iowa 101. 

80. N.C.—Syme v. Broughton, 86 N. 
C. 153. 

Exercise of testamentary power of 
sale see infra subdivision c of this 
section. 

Questions considered on application 
for confirmation 

An administrator cum testamento 
annexo, applying for approval of his 
sale of testator’s lands, must estab¬ 
lish by proof his right to act as such 
administrator in the state in. order 
to give jurisdiction to the orphans' 
court, hut on such an application 
the court may not consider or adjudi¬ 
cate on a claim that the lands de¬ 
scended to testator’s heirs at law, or 
were specifically devised by his will, 
and were not within the power of sale 
conferred by the will.—In re Devine, 
49 A. 138, 62 N.J.Eq. 703. 

Sale not unjustly made 

In view of location and character 
of property, encumbrances, and con¬ 
dition of the market at the time, 
sale of lots of estate by an adminis¬ 
trator with the will annexed was not 


“unjustly made” to render the admin¬ 
istrator liable to heirs and legatees.— 
In re Johnston's Estate, 181 P. 209, 
107 Wash. 25. 

Unauthorized, contract of sale 

Contract to convey testator's real 
estate, entered into by administra¬ 
tor with the will annexed who was 
not empowered to convey under will, 
who did not obtain court authority 
to convey, and who was not ap¬ 
pointed agent of heirs, was not bind¬ 
ing on heirs, who therefore were not 
liable to purchaser for difference 
between down payment and rental of 
real estate for time it was occupied 
by purchaser.—Souder v. Rude, 193 
N.E. 916, 99 Ind.App. 660. 

81. Cal.—Security First Nat. Bank 
of Los Angeles v. Perrine, 84 P.2d 
248, 29 Cal.App.2d 223. 

Eegal title to fee 

An administrator with the will an¬ 
nexed as a successor to an executor 
and trustee did not take legal title 
to the fee, which vested in the su¬ 
preme court, which would be empow¬ 
ered to appoint some person to exe¬ 
cute the trust.—Kelsey v. MacTigue, 
167 N.T.S. 730, 171 App.Div. 877. 

82. Okl.—Hatcher v. Wade's Estate, 
71 P.2d 962, 180 Okl. 646. 

83. Okl.—Hatcher v. Wade's Estate, 
supra. 

84. Okl.—Hatcher v. Wade's Estate, 
supra. 

85. N.C.—Gay v. Grant, 8 S.E. 99, 
106, 101 N.C. 206. 

24 C.J. p 1167 note 1. 

86. Ind.—Abbott v. Appleton, 159 
N.E. 167, 86 Ind.App. 607. 
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87. Ind.—Abbott v. Appleton, supra. 
83. Ind.—Abbott v. Appleton, supra. 

89. La.—Succession of Spyker, App., 
159 So. 347. 

90. Ind.—Landers v. Stone, 45 Ind. 
404. 

24 C.J. p 1167 note 2. 

91. Ga.—Dean v. Biggers, 27 Ga. 73. 
24 C.J. p 1167 note 3. 

92. Iowa.—In re Jackson’s Estate, 
252 N.W. 775, 217 Iowa 1046, 91 A. 
L.R. 937. 

Ky.—Keel v. First Nat. Bank, 113 
S.W.2d 33, 271 Ky. 745, 116 A.L.R. 
151. 

N.Y.—Bettinger. v. Montgomery, 210 
N.Y.S. 320, 124 Misc. 906. 

Pa.—In re Anderson's Estate, 112 A. 
766, 269 Pa. 535—Brumbaugh v. 
Krouse, 79 Pa. Super: 424. 

24 C.J. p 1167 note 5. 

Discretionary power of sale see infra 
subdivision c of this section. 

Right to select trustees of charita¬ 
ble trust does not pass to adminis¬ 
trator with the will annexed.—In re 
Thompson’s Estate, 127 A. 446, 282 
Pa. 30. 

93- Ky.—Schlickman v. Dusing, 203 
S.W. 295, 180 Ky. 606. 

24 C.J. p 1167 note 6. 

94. Ala.—Peters Mineral Land Co. v. 

Hooper, 94 So. 606, 208 Ala. 324. 
Iowa.—In re Jackson's Estate, 252 
N.W. 775, 217 Iowa 1046, 91 A.L.R. 
937. 

Ky.—Keel v. First Nat. Bank, 113 S. 
W.2d 33, 271 Ky. 745, 116 A.L.R. 
151. 

N Y.—In re Simpson’s Will, 280 N.Y. 

S. 705, 155 Misc. 866. 

24 C.J. p 1167 note 7, 
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annexed, may be made by such administrator to a 
court of equity. 95 

c. Exercise of Testamentary Power of Sale 

Generally a power of sale conferred by will on an 
executor is one of personal trust and confidence which 
cannot be exercised by an administrator with the will 
annexedi but it is otherwise where the will evinces an 
intention to confer the power on the executor virtute 
officii and not as involving any personal discretion, and 
in some jurisdictions power of sale is conferred by stat¬ 
ute on the administrator with the will annexed. 

As a general rule a power of selling real estate 
conferred by will on an executor is one of personal 
trust and confidence which cannot be exercised by 
an administrator with the will annexed, 96 without 
an order of court 97 or without the advice and con¬ 


sent of the chancellor. 98 However, it is otherwise 
where the will clearly evinces an intention to con¬ 
fer the power on the executor virtute officii, and 
not as involving any personal discretion. 99 

Statutory provisions. In some jurisdictions pow¬ 
er is conferred by statutes on an administrator with 
the will annexed to make a sale which the will di¬ 
rects to be made for administrative purposes, or to 
pay legacies or make distribution. 1 Under some 
statutes there is no limitation that the administra¬ 
tor with the will annexed may sell only where the 
power given to the executor is given virtute officii, 2 
and, except where a contrary intention clearly ap¬ 
pears in the will, 3 he may sell even though the pow- 


95. III.—Penn v. Fogler, 55 N.E. 192, 
182 Ill. 76, reversing 77 Ill.App. 
365—Mulligan v. Lambe, 52 N.E. 
1052, 178 Ill. 130. 

96. Iowa.—In re Jackson’s Estate, 
252 N.W. 775, 776, 217 Iowa 1046, 
91 A.L.R. 937, citing Corpus Juris. 

Ky.—Keel v. First Nat. Bank, 113 
S.W.2d 33. 271 Ky. 745, 116 A.L.R. 
151. 

N.Y.—Giessen v. Bridgford, 83 N.Y. 
348—Bettinger v. Montgomery, 210 
N.Y.S. 320, 124 Misc. 906. 

Pa.—Brumbaugh v. Krouse, 79 Pa. 
Super. 424. 

24 C.J. p 1167 note 9. 

Completing contract made by execu¬ 
tor 

Where a will conferred on the ex¬ 
ecutrix a discretionary power of sale, 
which was exercised, but the execu¬ 
trix died before the transfer was 
complete, the administrator with the 
will annexed had the power to carry 
into effect the terms of the contract. 
—Runk v. Knight, 187 N.Y.S. 747, 
196 App.Div. 99. 
sale not under will 

Where an administrator with the 
will annexed purchased, at judicial 
sale, property in which the testator 
had owned an interest, and took ti¬ 
tle in himself as administrator, a 
subsequent, sale by him was not a 
sale under the will.—Schlickman v. 
Dusing, 203 S.W. 295, 180 Ky, 506. 

Application for appointment of 
trustee to sell and make distribu¬ 
tion may be made by an administra¬ 
tor with the will annexed to a court 
of equity where the terms of the 
will cannot be carried out without 
converting the land into money.— 
Kolb v. Landes, 115 N.E. 539. 277 Ill. 
440—24 C.J. P 1169 note 12. 
Retention of title after void sale 
If sale is void, title remains in ad¬ 
ministrator with the will annexed for 
the purpose of executing the will. 
—Anglin v. Hooper, 113 S.E. 195, 
153 Oa. 734. 

97. Ky.—Keel v. First Nat. Bank, 


113 S.W.2d 33, 271 Ky. 745, 116 
A.L.R. 151. 

24 C.J. p 1167 note 9 [b] (1). 

98. Tenn.—Armstrong v. Parks, 9 
Humphr. 195. 

99. Ala.—Peters Mineral Land Co. v. 
Hooper, 94 So. 606, 208 Ala. 324. 

Hawaii.—In re Beckley’s Estate, 31 
Hawaii 163. 

Iowa.—In re Jackson’s Estate, 252 
N.W. 775, 776, 217 Iowa 1046, 91 
A.L.R. 937, citing Corpus Juris. 

Ky.—Keel v. First Nat. Bank, 113 S. 
W.2d 33, 271 Ky. 745, 116 A.L.R. 
151. 

Mo.—Rawlings v. Rawlings, 58 S.W. 
2d 735, 332 Mo. 503, reversing 45 
S.W.2d 539. 226 Mo.App. 688, trans¬ 
ferred, see. Sup., 39 S-W.2d 367. 
N.Y.—Greenland v. Waddell, 22 N.E. 
367, 116 N.Y. 234, 15 Am.S.R. 400 
—Bettinger v. Montgomery, 210 N. 
Y.S. 320, 124 Misc. 906. 

Ohio.—Hoffman v. Hoffman, 22 N.E. 

2d 652, 61 Ohio App. 371. 

Pa.—Strite v. Wolf, 110 A. 753, 268 
Pa. 221. 

24 C.J. p 1168 note 10—69 C.J. p 846 
note 34. 

Power held not personal 
N.Y.—In re Schoeppy’s Estate, 277 N. 
Y.S. 258, 154 Misc. 377. 

Power conferred on unnamed admin, 
istrivtor 

A provision in a will directing the 
administrator with the will annexed 
to sell property was valid, although 
person who was to fill office was not 
named.—Junk v. Logan, Ohio App., 
35 N.E.2d 774. 

Private sale 

An administrator with the will an¬ 
nexed, on whom power of sale of real 
estate has been conferred by the will, 
may sell at private sale at his dis¬ 
cretion. 

N.M.—Bull v. Bal, 130 P. 251, 17 N.M. 
466. 

Ohio,—In re Hanna’s Estate, 29 Ohio 
N.P.,N.S., 338. 

Adjudication as to the insufficien¬ 
cy of personal assets to meet debts 
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and legacies is not a necessary pre¬ 
liminary to the exercise of a power 
of sale, conferred by the will, by an 
administrator with the will annexed. 
—Bull v. Bal, 130 P. 251, 17 N.M. 466. 

1. Ky.—Keel v. First Nat. Bank, 113 
S.W.2d 33, 271 Ky. 745, 116 A.L.R. 
151—Miller v. Miller’s Guardian, 32 
S.W.2d 539, 236 Ky. 45. 

Mo.—Rawlings v. Rawlings, 58 S.W. 
2d 735, 332 Mo. 503, reversing 45 
S.W.2d 539, 226 Mo.App. 688. trans¬ 
ferred, see, Sup., 39 S.W.2d 367. 

N.J.—Cranstoun v. Westendorf, 108 
A. 776, 91 N.J.Eq. 34. 

N.Y.—In re Trombly’s Estate, 246 N. 

Y.S. 185, 138 Misc. 220. 

Ohio.—Holly v. Phares, App., 32 N. 
E.2d 64. 

Pa.—Kemerer v. Johnstone, 179 A. 67, 
318 Pa. 526—Nagle v. Fleming, 154 
A. 718, 303 Pa. 263. 

R.I.—Trudeau v. Collins, 16 A. 2d 
346—Industrial Trust Co. v. Mc¬ 
Laughlin, 117 A. 428, 44 R.I. 350. 
24 C.J. p 1168 note 11. 

Probate of will before enactment of 
statute 

Even though the will was probated 
before the enactment of the statute 
the administrator with the will an¬ 
nexed has the power of sale. 

N.Y.—Hollenbach v. Born, 143 N.E. 
782, 238 N.Y. 34, affirming 202 N. 
Y.S. 170, 206 App.Div. 533. 

Tenn.—Blakemore v. Kimmons, 8 
Baxt. 470. 

Prior assignment by beneficiaries 

Mortgages on, and assignments of, 
interests in residuum of estate ex¬ 
ecuted by certain beneficiaries enti¬ 
tled thereto under will could not di¬ 
vest the power of sale of realty vest¬ 
ed by will and operation of pertinent 
statutes in administrator with will 
annexed.—Wachovia Bank & Trust 
Co. v. W. H. King Drug Co., 8 S.E.2d 
593, 217 N.C. 502. 

2. N.C.—Wachovia Bank & Trust Co. 
v. W. H. King Drug Co., supra. 

3. N.C.—Wachovia Bank & Trust Co. 
v. W. H. King Drug Co., supra. 
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er of sale is discretionary 4 or is exercisable only as 
trustee 5 and although the sale was directed to be 
made for reinvestment 6 and the proceeds are not 
to be distributed immediately; 7 but it has also been 


held that, without an order of court, 8 he cannot ex¬ 
ercise the power when it is one of personal trust 
and confidence, 9 such as where it was given to the 
executor as trustee with trust duties to perform. 10 


XX. TEMPORARY OR SPECIAL ADMINISTRATORS 


§ 1035. In General 

a. Definitions 

b. Power to appoint; propriety and ne¬ 

cessity of appointment 

c. Particular classes of administrators 

d. Who may be appointed 

a. Definitions 

A “temporary” or “special” administrator may be 
defined as a representative appointed to collect and con¬ 
serve the assets of the estate of a decedent until the 
appointment or ascertainment of Its proper legal repre¬ 
sentative. 

A “temporary” administrator is a ministerial 
agent appointed by the court for the collection and 
preservation of the assets of a particular estate 
pending the determination and qualification of its 
proper legal representative. 11 His functions are 
distinguished from those of an executor in that his 
powers and authority are purely statutory, while 
those of an executor are testamentary and statu¬ 


tory, 12 and he may be distinguished from a receiver 
in that he is not an officer of the court in the sense 
that a receiver is an officer of a court of equity, 13 
being a mere collector or conservator 14 and acting 
under the direction of the court with special func¬ 
tions limited by statute. 15 Similarly a “special” ad¬ 
ministrator may be described as a representative of 
a decedent appointed to care for and preserve his 
estate until an executor or general administrator is 
ascertained or appointed; 16 he is an emergency of¬ 
ficer with limited duties and authority. 17 

b. Power to Appoint; Propriety and Necessity 
of Appointment 

Generally a court of probate jurisdiction has the 
power, in various appropriate instances, to grant ad¬ 
ministration limited to a certain time, to certain effects 
of deceased, or to the performance of certain acts. 

Under or apart from statutes providing for the 
appointment of a special or temporary administra- 


4. N.T.—Hollenback v. Born, 143 N. 
E. 782, 238 N.Y. 34, affirming- 202 
N.Y.S. 170, 206 App.Div. 533. 

Pa.—Kemerer v. Johnstone, 179 A. 
67, 318 Pa. 526. 

“While the mere appointment of 
a person as executor is evidence of 
confidence by the testator in such 
person, and the granting- of power to 
sell real estate in the discretion of 
such person is further evidence of 
such confidence, such appointment 
and such grant of power do not nec¬ 
essarily constitute such person the 
donee of a special trust and take the 
will from the operation of the perti¬ 
nent statutes.”—Wachovia Bank & 
Trust Co. v. W. H. King Drug Co., 8 

5. E,2d 593, 596, 217 N.C. 502. 

5. N.C.—Wachovia Bank & Trust Co. 
v. W. Kf. King Drug Co., supra— 
Thomas v. Clay, 122 S.E. 852, 187 
N.C. 778. 

6. S.C.—Robinson v. Ostendorff, 16 
S.E. 371, 38 S.C. 66. 

7. Pa.—Kemerer y. Johnstone, 179 
A. 67, 318 Pa. 526—Nagle v. Flem¬ 
ing, 154 A. 718, 303 Pa. 263. 

8 . Ky.—Keel v. First Nat. Bank, 113 
S.W.2d 33, 271 Ky. 745, 116 A.L.R. 
151. 

O, Ky.—Keel v. First Nat. Bank, su- 
,pra. 

10. Pa.—Strite v. Wolf, 110 A. 753, 

268 Pa. 221. 

24 C.J. p 1168 note 11 [d]. 


Power to be exercised as executor 
or trustee 

Where a will appointed the same 
two persons as executors and trus¬ 
tees and by another clause gave the 
executors and trustees power to sell 
the real estate and divide the pro¬ 
ceeds as therein specified, the sale 
was to be made in furtherance of the 
duties of the executors in settling 
the estate, and not in furtherance 
of their duties as trustees, and can 
be exercised under statute by an ad¬ 
ministrator with the will annexed 
after the resignation of those per¬ 
sons as executors, although they still 
remained as trustees.—Industrial 
Trust Co. v, McLaughlin, 117 A. 428, 
44 R.I. 350. 

11 . N.Y.—In re Levine's Estate, 285 
N.Y.S. 754, 758, 158 Misc. 116. 

12. N.Y.—In re Viggiani’s Estate, 
11 N.Y.$.2d 735, 171 Misc. 74. 

13. N.Y.—Cohn v. Bartlett, 169 N. 
Y.S. 604, 182 App.Div. 245. 

14. N.Y,—In re Herle’s Estate, 300 
N.Y.S. 103, 165 Misc. 46—In re 
Erlanger's Estate, 242 N.Y.S. 249, 
136 Misc. 793. 

Custodian 

A temporary administrator is a 
mere custodian, to hold the funds of 
the estate until a permanent admin¬ 
istrator is appointed.—Cdllins v. 
Henry, 118 S.E. 729, 155 Ga. 886. 
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Receiver pendente lite 

A temporary administrator is a 
mere custodial agent for the collec¬ 
tion and preservation of property. 
He is in effect a receiver pendente 
lite.—In re De Polo's Estate, 262 N. 
Y.S. 866, 146 Misc. 744. 

15. N.Y.—In re Viggiani’s Estate, 
11 N.Y.S.2d 735, 171 Misc. 74. 

Alter ego of court 

“Strictly speaking, such an ap¬ 
pointee is not a representative of 
the estate, at all, but merely the 
alter ego of the particular court of 
his appointment for the performance 
of duties actually devolving upon 
the court itself in respect of assets 
which have been brought into cus- 
todia legis.’*-—In re Gross* Estate, 
31 N.Y.S.2d 610, 611, 177 Misc. 716, 

16. Included In term “personal rep¬ 
resentative” 

Minn.—Jones v. Minnesota Transfer 
R. Co., 121 N.W. 606, 108 Minn. 
129, 

Special administration has been 
said to be administration where only 
specific effects of deceased are com¬ 
mitted to the administrator.—In re 
Senate Bill, 21 P. 481, 12 Colo. 188. 

17. Mont.—State ex rel. McCabe v. 
District Court of Third Judicial 
Dist. in and for Deer Lodge Coun¬ 
ty, 76 P.2d 634, 106 Mont. 272. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 1035 


tor wherever an emergency arises which calls for 
such an appointment, or under statutes providing for 
such appointment in specific circumstances, courts 
may grant administration limited to a certain time, 
to certain specific effects of decedent, or to the per¬ 
formance of some particular acts, in various ap¬ 
propriate instances. 18 So, it has been held proper 
to appoint a special or temporary administrator 
where delay necessarily occurs in the granting of 
letters testamentary or of administration, 19 to col¬ 
lect the proceeds of decedent’s insurance policy, 20 
to bring suit on notes due the estate, 21 to act until 
a will is presented and proved, 22 or to preserve the 


estate pending an appeal, without supersedeas, from 
a judgment removing the executor or administrator 
for incompetency. 23 However, a temporary ad¬ 
ministrator cannot be appointed where there is no 
property to be safeguarded. 24 

The power to make such appointments is inherent 
in courts of probate jurisdiction, 25 and is continu¬ 
ing and recurrent, 26 although with regard to cer¬ 
tain classes of special administrators it exists solely 
through statutes, as discussed infra see subdivision 
c of this section. 

The exercise of this power of appointment in a 
particular case is generally a matter of discretion, 27 


18. Ark.—Madison County v. Nance, 

32 S.W.2d 1073, 182 Ark. 775. 

La.—Succession of Coco, 165 So. 646, 

184 La. 144. 

N.Y.—In re Larsen’s Estate, 242 N. 

Y.S. 4SG, 137 Misc. 271. 

24 C.J. p 1169 note 14, p 1174 note 

65. 

Object and purpose 

(1) The object of special adminis¬ 
tration is to preserve the estate un¬ 
til general letters testamentary or 
of administration are granted, and 
the executor or administrator em¬ 
powered to take charge of the es¬ 
tate; and the policy and purpose of 
the law are to give the court com¬ 
plete and continuous jurisdiction 
over decedents' estates by special 
administration as ’ong as there is 
no person entitled to take charge 
of the estate under a grant of gen¬ 
eral letters, whether the delay is oc¬ 
casioned through litigation or from 
any other cause.— O'Bryan v. Superi¬ 
or Court of Los* Angeles County, 
Cal., 116 P.2d 49, 136 A.L.R. 595. 

(2) Principal object of appoint¬ 
ment of temporary administrator is 
to preserve estate until it can pass 
into hands of person fully author¬ 
ized to administer it for benefit of 
ex-editors and heirs.—Barfield v. Mil¬ 
ler, Tex.Civ.App., 70 S.W.2d 632, er¬ 
ror dismissed. 

Errors and irregularities rendered 
in temporary administration cannot 
be corrected in the permanent ad¬ 
ministration.—Cobbel v. Crawford, 
Tex.Civ.App., 120 S.W.2d 1085—24 
C.J. p 1169 note 14 [c]. 

Curator 

Under statute to that effect, where 
no one claims the succession and 
the only heir was a nonresident, the 
court may appoint a curator for the 
succession.—Succession of Hair, La. 
App., 195 So. 43. 
native executor 

La,—Sharkey v. Bankston, 30 La. 

Ann. 891. 

Intention of jurisdiction 

Where the court, having jurisdic¬ 
tion of a succession, appoints a 

34 C.J.S.-82 


temporary administrator, the court 
thereby retains jurisdiction over the 
succession.—Succession of Hair, La. 
App., 195 So. 43. 

19. N.Y.— In re Burnham’s Will, 186 
N.Y.S. 520, 114 Misc. 455. 

Wash.—In re Larson's Estate, 49 P. 
2d 919, 184 Wash. 75—-Home Un¬ 
dertaking Co. v. Joliff, 19 P.2d 
654, 172 Wash. 78. 

24 C.J. p 1173 note 63. 

“Any valid cause” 

Under statute providing for ap¬ 
pointment of curator when the court 
for “any valid cause” shall be de¬ 
layed in granting letters testamen¬ 
tary or administration, the phrase 
"any valid cause” means a cause 
having binding force and legal suf¬ 
ficiency.—Hood v. Higgins’ Curator, 
9 S.W.2d 1078, 225 Ky. 718. 

Denial of probate without prejudice 
Where will was denied probate 
without prejudice to further applica¬ 
tion, temporary administrator was 
appointed to preserve assets, with 
directions.—In re Dryer’s Estate, 257 
N.Y.S. 257, 143 Misc. 310. 

20 . Tex.—Moyers v. Carter, Civ. 
App., 61 S.W.2d 1027, error re¬ 
fused. 

21. Tex.—Henry v. Rust, Civ.App., 
85 S.W.2d 1084, error dismissed. 

22 . Pa.—Sager v. Mead, 30 A. 284, 
164 Pa. 125. 

23. Utah.- 7 -Breiting v. District 
Court of Salt Lake County, 272 P. 
562, 73 Utah 93. 

24. An assignment of patent rights 

is not “personal property” within 
the county, so as to confer jurisdic¬ 
tion to appoint a temporary adminis¬ 
trator.—In re Ostromislensky’s Es¬ 
tate, 180 N.Y.S. 267, 110 Misc. 189. 

25* Tenn.—Lewis v. Burrow, 127 S. 

W.2d 795, 23 Tenn.App. 145. 

24 C.J. p 1170 note 15. 

Protection of rights 

If officers do not act or, because 
of conflicting interests, cannot act 
so that the rights of all 'parties are 
protected and all necessary matters 
are brought before the proper tri- 
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bunal for consideration-, probate 
court has inherent power to appoint 
an administrative officer for, and 
on behalf of, the court to see that 
no rights are lost because of inac¬ 
tion.—Jackson v. Jones, 300 N.W. 
668 , 231 Iowa 106. 

Statutory powers 

The statute, providing for the ap¬ 
pointment of special administrators, 
vests in the probate court very ex¬ 
tensive powers in the matter of the 
appointment of such administrators. 
—O’Bryan v. Superior Court of Los 
Angeles County, Cal., 116 P.2d 49, 
136 A„L.R. 59 5. 

26. Effect of denial 

Where application by public ad¬ 
ministrator for appointment as spe¬ 
cial administrator for a deceased’s 
estate was denied, denial had no 
binding effect on the court in the 
future so as to control its discretion 
on proper showing of necessity for 
such appointment.—State ex rel. 
McCabe v. District Court of Third 
Judicial Dist. in and for Deer Lodge 
County, 76 P.2d 634, 106 Mont. 272. 

27. Mo.—In re Roff's Estate, 50 S. 
W.2d 156, 226 Mo.App. 1203, trans¬ 
ferred, see Fields v. Luck, 34 S.W. 
2d 710, 327 Mo. 113. 

N.Y.—In re Larsen's Estate, 242 N. 
Y.S. 486, 137 Misc. 271—In re 

Burnham's Will, 186 N.Y.S. 520, 
114 Misc. 455. 

24 C.J. p 1170 note 16. 

Determination of emergency 

Primarily, surrogate must deter¬ 
mine whether there is any emergen¬ 
cy requiring temporary administra¬ 
tion.—In re Erlanger’s Estate, 242 
N.Y.S. 249, 136 Misc. 793. 

Denial of appointment held proper 
Where widow of deceased resigned 
as executrix, and, after death of ad¬ 
ministrator with will annexed, who 
was nominated by widow, public ad¬ 
ministrator applied for appointment 
as special administrator on ground 
that conveyances of deceased’s real¬ 
ty during deceased’s life were a 
fraud on creditors, district court 
acted within its jurisdiction in de- 
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although it has been considered that a limited grant 
should not be made unless strong reason therefor 
is given, 28 and that an appointment under statute 
may be made only in the cases and under the cir¬ 
cumstances provided for by the statute. 29 

It is of course necessary to the valid exercise of 
such power that there should be no executor or ad¬ 
ministrator capable of acting. 30 A fortiori a spe¬ 
cial administrator cannot be appointed where there 
is a regularly appointed administrator acting, 31 even 
though the regular administrator was appointed by 
the court of another county. 32 On removal of an 
administrator where due notice of application for 
appointment of a new administrator is given in the 
proceeding for revocation of the letters of the for¬ 
mer administrator, the appointment of a special and 
then a general administrator is unnecessary. 33 Un¬ 
der statute so providing a temporary appointment 
will become permanent at next term of court, after 
service of citation, unless contested, where a per¬ 
manent administrator is necessary. 34 

The compensation of temporary or special admin¬ 
istrators is considered supra § 871. 

c. Particular Classes of Administrators 

In some jurisdictions special or temporary adminis¬ 
trators are classified according to the purpose of the ad¬ 
ministration. Various matters relating to the nature of, 
and the power to appoint, administrators ad colligendum, 
ad litem, ad prosequendum, durante absentia, durante 
minoritate, and pendente lite have been adjudicated. 


Ad colligendum. Administration is sometimes 
granted for the sole purpose of collecting and pre¬ 
serving the goods of decedent, and such a grant is 
termed “ad colligendum” or more properly “ad col¬ 
ligendum bona defuncti.” 35 It has been held that, 
when there are neither kindred nor creditors, this 
class of administration only is authorized. 36 The 
administrator ad colligendum is the mere agent or 
officer of the court and may be compelled at any 
time to give way to an administrator in chief ; 37 
and he is not such a representative of the estate as 
to require claims to be presented to him in order to 
avoid the statute of nonclaim. 38 

The appointment of collectors to have custody 
and charge of the estate of a decedent until general 
letters testamentary or of administration can issue 
is sometimes provided for. 39 

Ad litem. A special administrator is sometimes 
appointed for the sole purpose of supplying a nec¬ 
essary party to an action to which decedent was, 
or his estate is, a necessary party, and the admin¬ 
istrator so appointed is termed an “administrator 
ad litem,” 40 but the power to appoint such admin¬ 
istrators should be exercised only in case of ne¬ 
cessity. 41 Such an appointment is authorized if the 
administration is vacant or the representative is dis¬ 
qualified, 42 and, where the regular administrator is 
interested adversely to the estate, it is the duty of 
the court, frequently under statutes to that effect, 
to appoint an administrator ad litem, 43 except where 


nyingr the application.—State ex rel. 
McCabe v. District Court of Third 
Judicial Dist. in and for Deer Lodge 
County, 76 P.2d 634, 106 Mont. 272. 

28. N.Y.—In re Larsen’s Estate, 242 
N.Y.S. 486, 137 Misc. 271. 

24 C.J. p 1170 note 17. 

“Ordinarily the Surrogate’s Court 
should be slow to appoint a tempo¬ 
rary administrator, unless in case of 
real necessity, as such an appoint¬ 
ment usually involves large addition¬ 
al expenses to the estate in the pay¬ 
ment of the commissions of such 
temporary administrators.”—In re 
Curtis* Estate, 185 N.Y.S. 507, 509, 
194 App.Div. 334, affirmed 132 N.E. 
917, 231 N.Y. 632. 

29. Ind.—Powell v. Jackson, 111 N. 
E. 208, 60 Ind.App. 597. 

24 C.J. p 1174 note 66. 

30. TJ.S.—Newman v. Schwerin, 
Tenn., 61 F. 865, 10 C.C.A. 129. 

24 C.J. p 1170 note 18. 

31. Ind.—Powell v. Jackson, 111 N. 
E. 208, 60 Ind.App. 597. 

32. Statutory provisions 

Since under statute the appoint¬ 
ment of a special administrator is 
conditioned on the inability to ob¬ 
tain general administration or when 


the probate of a will cannot be im¬ 
mediately granted, and the court of 
county in which a will is probated 
has jurisdiction coextensive with the 
state, there cannot be a special ad¬ 
ministration on an estate In one 
county and a general administra¬ 
tion thereon in another county.—In 
re Riese Estate, 297 N.W. 796, 230 
Iowa 397. 

33. Ariz.—Barth v. Platt, 78 P.2d 
995, 52 Anz. 33. 

34. Failure to Issue citation 
Failure of clerk to issue citation 

returnable to term succeeding ap¬ 
pointment of temporary administra¬ 
tor did not terminate temporary ad¬ 
ministration or deprive probate court 
of authority to appoint him perma¬ 
nent administrator at later term 
after issue of citation.—Jacobs v. 
Stanford, Tex.Civ.App., 283 S.W. 540. 

35. Ill.—Wener v. Freilich, 108 N. 
E. 711, 268 Ill. 58. 

24 C.J. p 1173 note 53. 

36. S.C.—Thompson v. Buckner, 11 
S.C.Eq. 499. 

37. Ala.—Flora v. Mennice, 12 Ala. 
836. 

38. Ala.—Erwin v. Mobile Branch 
Bank, 14 Ala. 307. 
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39. D.C.—Berry & Whitmore Co. v. 
Dante, 43 App.D.C. 110. 

N.Y.—Crandall v. Shaw, 2 Redf. 
Surr. 100—Mootrie v. Hunt, 4 
Bradf.Surr. 173. 

40. Ala.—Cook v. Castleberry, 173 
So. 1, 233 Ala. 650. 

Kan.—Brothers v. Adams, 107 P.2d 
757, 152 Kan. 675. 

24 C.J. p 1172 note 43. 

41- Ala.—Poole v. Daughdrill, 30 So. 

579, 129 Ala. 208. 

24 C.J. p 1172 note 44. 

42. Ala.—Cook v. Castleberry, 173 
So. 1, 233 Ala. 650. 

24 C.J. p 1172 note 45. 

43. Fla.—Fas el v. Cox, 128 So. 33, 
99 Fla. 968. 

Iowa.—Dillinger v. Steele, 222 N.W. 
564, 207 Iowa 20. 

Md.—Noel v. Noel, 195 A. 315, 173 
Md. 152. 

Pa.—In re Scholler’s Estate, 55 
Montg.Co. 36. 

24 C.J. p 1172 note 46. 

Special administrative officer 
Where husband just prior to death 
conveyed land to wife, who subse¬ 
quently was appointed and qualified 
as administratrix of husband's es¬ 
tate, the assets of which excluding 
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all the interested parties are before the court; 44 
but ordinarily such an administrator will not be ap¬ 
pointed where there is a general administrator. 45 

It has been held that since there can be but a 
single administration of the affairs of an estate, a 
special administrator cannot be appointed to liti¬ 
gate a question of title with the executor, who has 
put himself into a position in which he cannot rep¬ 
resent the estate and at the same time assert title in 
himself adversely to the estate. 46 It has been held 
that an administrator ad litem may be appointed 
when reasonably necessary for the defense of a will 
offered for probate, but that it is not ground for 
appointment that competent parties, interested in 
sustaining the will, have been notified and fail to 
appear. 47 The appointment of an administrator ad 
litem is not prejudicial to the rights of former ad¬ 
ministrators whose account had been previously set¬ 
tled. 46 

Ad prosequendum. The term "administrator ad 
prosequendum” has been applied to an administra¬ 
tor appointed to prosecute an action for the death 
of decedent, 49 or to represent the estate of a de¬ 
ceased mortgagee in a foreclosure suit brought by 
a prior mortgagee. 50 The power of the court to 
appoint an administrator ad prosequendum exists 


solely through statutes. 51 

Durante absentia. If the executor appointed by 
a will, or the person entitled to the administration 
of a decedent’s estate, is temporarily out of the 
country, it may be necessary that an administrator 
be appointed to act during his absence, and such 
an appointee is termed an "administrator durante 
absentia.” 52 This species of administration was 
granted at common law only before probate or 
grant of original letters of administration. 53 The 
person entitled may qualify on his return 54 unless, 
after an unreasonable absence, he finds on his re¬ 
turn that the estate has been fully settled. 55 

Durante minoritate. Where the person entitled 
by precedence to administration or the executor 
named in a will is an infant, the court may appoint 
an administrator, who is termed an "administra¬ 
tor durante minoritate” or an "administrator du¬ 
rante minore aetate,” to serve until such person at¬ 
tains his majority. 56 

Pendente Lite. Generally, a special administrator, 
frequently known as an administrator pendente lite, 
may be appointed to take charge of the estate dur¬ 
ing the pendency of, and until the termination of, 
litigation arising over the right to administration, 57 
or the probate of the will, 58 and the appointment 


land conveyed were insufficient to 
pay claims of creditors, probate 
court, on account of administratrix' 
adverse interest and without remov¬ 
ing- such administratrix, had inher¬ 
ent power to appoint administrative 
officer to take necessary action to 
have proper tribunal determine 
whether conveyance to wife should 
be set aside as being- in fraud of 
creditors, and the fact that court 
designated such officer as special ad¬ 
ministrator was immaterial.—Jack- 
son v. Jones, 300 N.W. 668 , 231 Iowa 
106 . 

The purpose of statute providing 
for the appointment of an adminis¬ 
trator ad litem in proceedings in 
chancery where the administrator 
was interested adversely was to con¬ 
fer jurisdiction on probate court to 
make settlements when the adminis¬ 
trator was interested adversely and 
to obviate the necessity of a resort 
to a court of equity.—Faulk v. Mon¬ 
ey, 181 So. 256, 236 Ala. 69. 

Representative of estate and of ex¬ 
ecutor 

The interests of executor of de¬ 
ceased executor's estate were ad¬ 
verse to its interest as successor 
executor to deceased executor and 
authorized appointment of an ad¬ 
ministrator ad litem to replace it as 
successor executor.——Willett & Wil¬ 
lett v. First Nat. Bank, 176 So. 344, 
234 Ala. 577. 


44. Ala.—Faulk v. Money, 181 So. 
256, 236 Ala. 69—Cook v. Castle¬ 
berry, 173 So. 1, 233 Ala. 650— 
Taylor v. Fulghum, 89 So. '702, 
206 Ala. 219—Ex parte Baker, 23 
So. 996, 118 Ala. 185. 

45. Ark.—Grace v. Neel, 41 Ark. 
165. 

46. Mont.—In re Dolenty, 161 P. 
524, 53 Mont. 33. 

47. Md.—In re Lewis, 143 A. 585, 
156 Md. 32. 

48. D.C.—Welch v. Welch, 19 F.2d 
686 , -57 App.D.C. 212. 

49. N.J.—In re Post, 104 A. -652, '89 
N.J.Eq. 526. 

Mere trustee 

Administratrix ad prosequendum 
is mere trustee to bring and con¬ 
duct death action.—Loughney v. 
Thomas, 187 A. 329, 117 N.J.Law 169. 

50. N.J.—In re Lothrop, 33 N.J.Eq. 
246. 

51. N.J.—Loughney v. Thomas, 187 
A. 329, 117 N.J.Law 169. 

52. N.J.—Kick v. McCauley, 178 A. 
637, 638, 118 N.J.Eq. 252, citing 
Corpus Juris. 

24 C.J. p 1170 note 24. 

53. U.S.—Griffith v. Frazier, S.C., 8 
Cranch 9, 3 L.Ed. 471. 

54. Mo.—In re Estes, 65 Mo.App. 
38. 

55. La.—Succession of Nicholson, 5 
La.Ann. 35 8 . 


56. N.J.—In re Bussell, -53 A. 169, 
64 N.J.Eq. 313. 

24 C.J. p 1170 note 20. 

57. Tex.—Slay v. Davidson, Civ. 
App., 88 S.W.2d 649. 

24 C.J. p 1170 note 29. 

The purpose of appointment of ad¬ 
ministrator pendente lite is to pre¬ 
serve personal property during a 
contest for the right to administer 
an estate, in absence of widow, who 
has right to preserve property pend¬ 
ing appointment.—Lewis v. Burrow, 
127 S.W.2d 795, 23 Tenn.App. 145. 
Necessity of appointment 

The court can appoint an adminis¬ 
trator pendente lite only where nec¬ 
essary, and appointment without ap¬ 
parent reason is invalid.—In re Kon- 
igsberg’s Estate, 4 A.2d 524, 125 N. 
J.Eq. 216—24 C.J. p 1170 note 29 [c]. 

58. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 
287 P. 450, 209 Cal. 360. 

Md.—Burgess v. Boswell, 116 A. 457, 
139 Md. 669—Tatem v. Wright, 114 
A. 836, 139 Md. 20. 

Mo.—Kinnerk v. Smith, 41 S.W.2d 
381, 328 Mo. 513. 

N.Y.—In re Wedemeyer's Estate, 300 
N.Y.S. 1201, 253 App.Div. 766—In 
re Shonts' Will, 181 N.Y.S. 553, 
191 App.Div. 427, reversing In re 
Shonts' Estate, 178 N.Y.S. 762, 109 
Misc. 276, and t reversed on other 
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may be made where the contest arose after the 
death of a general administrator as well as in other 
cases. 59 The power of a probate court to appoint 
such an administrator is not limited to cases where 
the contest is pending in that court, but may be ex¬ 
ercised, although the proceeding is in another 
court 60 or in another state. 61 Whether an admin¬ 
istrator pendente lite should be appointed is discre¬ 
tionary with the court. 62 

It has been held that the probate court has ju¬ 
risdiction to appoint a temporary administrator 
pending a contest of the will, even after the will 
has been admitted to probate and the executors have 
qualified; 63 and under a statute to that effect an 
administrator, pending a will contest, can be ap¬ 
pointed only where an appeal is taken from a de¬ 
cree admitting or denying the probate of the will. 64 
Where a decree for the probate of a will has been 
reversed, the surrogate has jurisdiction to appoint 
a temporary administrator and may make such an 
appointment, although letters testamentary had been 
issued at the time of the probate, 65 and an admin¬ 
istrator pendente Iijte may in a proper case be ap¬ 
pointed pending an appeal from a decree removing 


an executor. 66 On the other hand it has also been 
held that the power to make such an appointment 
is limited to cases where a contest over the will 
arises before probate, and cannot be exercised where 
a will which has been admitted to probate is subse¬ 
quently contested, 67 or pending an appeal from the 
probate of a will. 68 It has also been held improp¬ 
er to appoint the executor special administrator 
pending an appeal from a judgment setting aside 
the will. 69 It has been held that, where a regular 
administrator or executor has qualified and is prop¬ 
erly discharging the functions of the office when 
the will contest is instituted, the appointment of an 
administrator pendente lite is unnecessary; 70 and, 
if the regular administrator is not acceptable to the 
parties, they should have him removed before seek¬ 
ing the appointment of an administrator pendente 
lite. 71 At any rafe, after the estate has been finally 
settled by a general administrator, no appointment 
of an administrator pendente lite can be made. 72 

An administrator pendente lite has been said to 
be not properly the representative of decedent, as is 
the general administrator, but rather an appointee 
or officer of the court, 73 his office closely resembling 


grounds In re Shonts’ Will, 128 N. 
E. 225, ,229 N.Y. 374. 

Tex.—Norwood v. Farmers & Mer¬ 
chants Nat. Bank of Abilene, Civ. 
App., 145 S.W. 2 d 1100, error re¬ 
fused. 

24 C.J. p 1170 note 29, p 1172 note 
35. 

Contest over validity- of trust cre¬ 
ated by will warrants appointment 
of administrator pendente lite.— 
Story v. First Nat. Bank & Trust 
Co. in Orlando, 139 So. 179, 103 Fla. 
399. 

Appointment held unauthorized 
Under statute to that effect, pro¬ 
bate judge is authorized to appoint 
an administrator pendente lite only 
when right of person to administer 
is in contest, or person applying is 
disqualified or unfit to serve, or no 
one applies; and the appointment 
is not authorized where executor, 
prior to probate, contested appoint¬ 
ment of general administrator.— 
Lewis v. Burrow, 127 S.W.2d 795, 23 
Tenn.App. 145. 

Former rule 

It was formerly considered that 
an appointment pendente lite could 
not be made where the litigation was 
with, respect to a will, because the 
power to grant letters of administra¬ 
tion was strictly limited to ascer¬ 
tained cases of intestacy.—Slade v. 
Washburn, 25 N.C. 557—24 C.J. p 
1172 note 34. 

59- Tex.—Slay v. Davidson, Civ. 

App., 88 S.W.2d 649. 

24 C.J. p 1171 note 30. j 


r 60. Mo.—State v. Moehlenkamp, 34 
S.W. 46S, 133 Mo. 134. 

24 C.J. p 1171 note 31. 

61. N.Y.—In re Wedemeyer's Estate, 
300 N.Y.S. 1201, 253 App.Div. 766. 
Under statute empowering the sur¬ 
rogate to appoint a temporary admin¬ 
istrator, when for any cause delay 
necessarily occurs, and specifically 
providing for such appointment 
where there is no proceeding pend¬ 
ing before the surrogate, surrogate 
may appoint.—In re Hanford’s Es¬ 
tate, 185 N.Y.S. 254, 113 Misc. 639. 
62b Mo.—In re Hoff’s Estate, 50 S. 
W.2d 156, 226 Mo.App. 1203, trans¬ 
ferred, see Fields v. Luck, 34 S.W. 
2d 710, 327 Mo. 113. 

Refusal held proper 

Refusal of orphans' court to ap¬ 
point administrator pendente lite at 
instance of parties filing petition to 
open decree admitting will to pro- 
ba’te and admit later foreign will 
to probate was held not abuse of 
discretion.—In re Pusey’s Estate, 
184 A. 844, 321 Pa. 248, certiorari 
denied Lavely v. Young Women’s 
Christian Ass’n of Pittsburgh, 57 S. 
Ct. 36, 299 U.S. 572, 81 L.Ed. 422, re¬ 
hearing denied 57 S.Ct. 114, 299 U.S. 
621, 81 L.Ed. 458. 

63. Fla.—Story v. First Nat. Bank 
& Trust Co. in Orlando, 139 So. 
179, 103 Fla. 399. 

Mo.—Kinnerk v. Smith, 41 S.W.2d 
381, 328 Mo. 513. 

Tex.—Ware v. Barfield, Civ.App., 54 
S.W.2d 1105. 

24 C.J. p 1172 note 36. 
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■ Pendency of will contest as not au¬ 
thorizing revocation of letters 
granted to executor see supra § 84. 
Effect of appointment 

Appointment of administrator 
pendente lite only suspends activi¬ 
ties of executor until final decision, 
unless will is found to be invalid.— 
In re Roff's Estate, 50 S.W.2d 156, 
226 Mo.App. 1203, transferred, see 
Fields v. Luck, 34 S.W.2d 710, 327 
Mo. 113. 

64. Mich.—Freeman v. Durfee, 199 
N.W. 666, 228 Mich. 168. 

66. N.Y.—Matter of Hopkins, 83 N. 
Y.S. 890, 41 Mi sc. 83, 3 Mills Surr. 
589, affirmed 87 N.Y.S. 703, 03 App. 
Div. 618. 

66. N.J.—In re Marsh, Prerog., 55 
A. 299. 

67. Ark.—Steen v. Springfield, 120 
S.W. 408, 91 Ark, 73. 

24 C.J. p 1172 note 37. 

03. Ky.—McClure v. Allphln, 41 S. 
W. 1, 19 Ky.L. 576. 

69. Wash.—Hartley v. Lord, 80 P. 
554, 38 Wash. 432. 

70. Tenn.—Phillips v. Bass, 45 S.W. 
2d 56, 163 Tenn. 615. 

71. Tenn.—Phillips v. Bass, supra. 

72. Tex.—Fisk v. Norvel, $ Tex. 13, 
58 Am.D. 128. 

73. Mo.—Baker v. St. Louis Union 
Trust Co., App., 234 S.W. 858, 860, 
citing Corpus Juris. 

24 C.J. p 1179 note 61. 
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confidence of those who may be interested in the 
estate or in the permanent appointment. 80 

Where there is a conflict of interests, a disinter¬ 
ested person should be appointed temporary ad¬ 
ministrator, 81 and not one of the litigants. 82 The 
appointment of a creditor has been held proper. 83 

Pending contest of will. One appointed as cura¬ 
tor or temporary administrator pending a will con¬ 
test should be qualified to handle the estate with 
impartiality as between the conflicting interests. 84 
A contestant of the will should not be appointed 
temporary administrator, 85 particularly where his 
status as next of kin or heir is disputed. 86 

The view has been expressed that in case of a 
will contest the executor should not be appointed 
at all, 87 the proper person to receive the temporary 
appointment being the one who would be entitled 
to administer in case of intestacy. 88 However, the 
person therein named as executor may, according 
to some authorities, be appointed temporary admin¬ 
istrator; 89 but whether it is proper to appoint the 
executor is a question which must be decided in 
each case according to the peculiar facts and cir¬ 
cumstances presented, 90 and it has been held that 


74. Hawaii.—Matter of Lutted, 22 
Hawaii 712. 

24 U.J. p 1179 note 62. 

75. N.T.—In re Durban, 160 N.Y.S. 

945, 175 App.Div. 68S, affirmed 115 
N.J3. 1038, 220 N.Y. 589. 

76. Mont.—In re Williams, 173 P. 

790, 55 Mont. 63. 

24 C.J. p 1174 note 67. 

Executor under will which has (been 
set aside 

Where, after probate, will was 
contested for mental Incapacity and 
set aside, although the time for ap¬ 
peal had not expired, the judgment 
was binding on the parties, and dis¬ 
closed that, as matters then stood, 
there was no will, and hence the 
party designated as executor had no 
preferential right to appointment as 
special administrator, especially 
where, in applying for appointment, 
he brought the judgment before the 
court himself.—State v. District 
Court of Third Judicial Dist. in and 
for Powell County, 222 P. 426, 69 
Mont. 340. 

77. Ill.—Wener v. Freilich, 108 N.E. 

711, 268 Ill. 58, affirming 188 Ill. 

App. 577. 

Mo.—Lamb v- Helm, 56 Mo. 420. 

Administrator ad litem 

Validity of appointment of admin¬ 
istratrix in New Jersey was held 
not to affect appointment of same 
person as administratrix ad litem 
in District of Columbia.—Welch v. 

Welch, 19 F.2d 686, 57 App.D.C. 212. 
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78. N.Y.—Matter of Plath, 9 N.Y. 
S. 251, 56 Hun 223. 

24 C.J. p 1174 note 69. 

Any one qualified to act as an ex¬ 
ecutor may be appointed special ad¬ 
ministrator.—In re Burnham’s Will, 
186 N.Y.S. 520, 114 Misc. 455. 

79. N.Y.—In re Erlanger’s Estate, 

242 N.Y.S. 249, 136 Misc. 793- 

In re Burnham’s Will, 186 N.Y.S. 
520, 114 Misc. 455. 

24 C.J. p 1174 note 70. 

80. D.C.—Guthrie v. Welch, 24 App. 

D. C., 562. 

N.Y.—In re Erlanger’s Estate, 242 
N.Y.S. 249, 136 Misc. 793. 

81« Iowa.—In re ElUnberger, 153 
N-W. 1036, 171 Iowa 225. 

24 C.J. p 1174 note 72. 

82. Iowa.—In re Ellenberger, su¬ 
pra. 

24 C.J. p 1T74 note 73. 

83. Wash.—Home Undertaking Co. 
v. Joliff, 19 P.2d 654, 172 Wash. 78. 
President of undertaking company 

which conducted funeral services 
was held a proper temporary admin¬ 
istrator.—Home Undertaking Co. v. 
Joliff, supra. 

State treasurer was held not dis¬ 
qualified to act as special adminis¬ 
trator of decedent’s estate to collect 
inheritance tax.—Higgins* Estate v. 
Hubbs, 252 P. 515, 31 Ariz. 252. 

84. W.Va.—Moore v. Thomas, 174 S. 

E. 876, 115 W.Va. 237. 

85. N.Y.—In re Burnham*s Will, 
186 N.Y.S. 52Q, 114 Misc* 455. 


Testatrix’ daughter, who, although 
not one of parties who filed objec¬ 
tions to will, was in fact one of 
contestants is not such disinterested 
person as to be appointed temporary 
administratrix.—In re Eggsware’s. 
Will, 206 N.Y.S. 18, 128 Misc. 541. 
88. N.Y.—In re Erlanger’s Estate, 
242 N.Y.S. 249, 136 Misc. 793. 

87. Wash.—Hartley v. Lord, 80 P. 
554, 38 Wash. 432. 

24 C.J. p 1175 note 79. 

88. Pa.—Hoar’s Appeal, 18 Wkly, 
N.C. 503. 

89. Ala.—Arendale v. Johnson, 89 
So. 603, 206 Ala. 245. 

N.Y.—In re Pearson’s Estate, 239 N. 
Y.S. 653, 228 App.Div. 418—In re 
Burnham’s Will, 186 N.Y.S. 520, 
114 Misc. 455. 

24 C.J. p 1174 note 74. 

On. appeal 

Where temporary administrators 
were appointed, and subsequently 
there was a decree of the surrogate's 
court admitting a will to probate 
and granting letters testamentary 
to executors named, pending a mo¬ 
tion for leave to appeal to the court 
of appeals from the decision of the 
appellate division affirming the de¬ 
cree of the surrogate’s court, the 
surrogate's court could appoint the 
executors named as temporary ad* 
ministrators where necessary to pre¬ 
serve the estate,—In re Kennedy’s 
Estate, 179 N.Y.S. 765, 110 Misc. 92. 

90. N.Y.—In re Pearson’s Estate, 
239 N.Y.S. 653, 228 App.Div. 418 


that of a receiver in chancery. 74 

The reversal of a decree admitting a will to pro¬ 
bate, thus terminating the authority of the execu¬ 
tor, does not revive the appointment of an admin¬ 
istrator to whom temporary letters pending the 
contest of the will were issued. 75 

d. Who May Be Appointed 

In the absence of statute the selection of a tempo¬ 
rary or special administrator is not limited to those 
entitled to ordinary administration, but rests in the dis¬ 
cretion of the court. Generally a disinterested person 
should be appointed; and, in the case of a will contest, 
authorities differ as to whether, and in what circum¬ 
stances, the executor in the will may be appointed. In 
the case of administration durante minoritate the guard¬ 
ian is generally appointed. 

In a few jurisdictions the-right to special ad¬ 
ministration is in the same persons as would be en¬ 
titled to general letters testamentary or of admin¬ 
istration, or administration with the will annexed, 76 
but in the absence of statute no such rule prevails, 77 
nor is the selection limited to those entitled to or¬ 
dinary administration. 78 In any event, where se¬ 
lection is permitted, the choice is a matter to be 
controlled by the sound discretion of the court in 
view of the situation, 79 aided by the consent and 
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the executor should not be appointed merely to save 
the estate money. 91 It has been held that an ex¬ 
ecutor should not be appointed where he is not 
disinterested, 92 as where he is a party to the con¬ 
test, 93 or where he has an interest in any degree 
hostile to the heirs ; 94 nor should an executor who 
is charged with undue influence or fraud in pro¬ 
curing the execution of the will be appointed, 95 ex¬ 
cept where the charges are deemed insufficient. 96 

In case of administration durante minorita-te the 
usual practice is to appoint the guardian of the per¬ 
son entitled; 97 but the selection of an administra¬ 
tor durante minoritate, as in other cases of special 
or temporary administration, is in the discretion 
of the court. 98 

§ 1036. Proceedings for Appointment 

Proceedings for the appointment of temporary or 
special administrators are ordinarily before the court 
having authority to grant letters testamentary or of gen¬ 
eral administration. Appointment may be by the court 
on its own motion or on the application of any person 
interested in the estate, in which case it is ordinarily 
necessary that there be a petition for the appointment. 
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Notice should be given as required by statute, provision 
made for hearing, and the order of appointment, under 
the statutes, may or may not be appealable. 

Any person interested in the estate may apply 
for the appointment of a temporary or special ad¬ 
ministrator, 99 or the court may make such appoint¬ 
ment on its own motion. 1 

Jurisdiction . Ordinarily a special or temporary 
administrator should be appointed by the court hav¬ 
ing authority to grant letters testamentary or of 
general administration ; 2 and the power of appoint¬ 
ment cannot be exercised by a court to which an 
appeal or writ of error has been taken in proceed¬ 
ings contesting the will, 3 except under a constitu¬ 
tional provision to that effect. 4 Under a statute au¬ 
thorizing the appointment of administrators ad li¬ 
tem in probate and chancery courts, and other 
courts having chancery jurisdiction, such appoint¬ 
ments may not be made by law courts, except in 
cases of equitable cognizance, 5 or by appellate 
courts. 6 It has been held that, where a party dies 
pending a suit, the court in which the suit is pend¬ 
ing has power to appoint a special administrator to 


—In re Watson’s Will, 205 N.Y.S. 
382, 209 App.Div. 876, affirming 

In re Watson’s Estate, 205 N.Y. 
S. 380, 123 Misc. 323, and motion 
granted 147 N.E. 172, 239 N.Y. 506 
—In re Eggs ware’s Will, 206 N. 
Y.S. 18, 128 Misc. -541. 

24 C.J. p 1175 note 75. 

Appointment lield proper where all 
the blood relatives, next of kin, and 
legatees named in the will request¬ 
ed such appointment and executor 
agreed to act without compensation. 
—In re Erlanger’s Estate, 242 N.Y. 
S. 249, 136 Misc. 793. 

91 . N.Y.—In re Eggsware’s Will, 

206 N.Y.S. 18, 128 Misc. 541. 

92 . N.Y.—In re Eggsware’s Will, 

supra—In re Burnham’s Will, 186 
N.Y.S. 520, 114 Misc. 455. 

93. Cal.—O’Bryan v. Superior Court 
of Los Angeles County, 116 P.2d 
49, 136 A.L.R. 595. 

N.Y.—In re Eggsware’s Will, 206 N. 
Y.S. 18, 128 Misc. 541. 

94 . N.Y.—In re Eggsware’s Will, 

suprp.—In re Burnham's Will, IS6 
N.Y.S. 520, 114 Misc. 455. 

24 6.J. p 1175 note 77. 

Reason for rule 

A temporary administrator repre¬ 
sents not only the interest of those 
taking under the will, but, in case 
of rejection, the heirs at law and 
next of kin, and there is no superi-. 
ority as between next of kin and 
legatees.—In re Watson’s Estate, 205 
N.Y.S. 380, 123 Misc. 323, affirmed 
In re Watson's Will, 20-5 N.Y.S. 382, 
209 App.Div. 876, motion granted 
147 N.E. 172, 239 N.Y. 506. 


abjection of contestants 

It has been considered that the 
executor should not be appointed as 
against the objection of the con¬ 
testants of the will.—Howard v. 
Dougherty, 3 Redf.Surr., N.Y., 535. 

Personal hostility 

However, it has also been held 
that alleged personal hostility of 
executor named in will to claimant 
was not disqualification preventing 
appointment as temporary adminis¬ 
trator.—In re Erlanger’s Estate, 242 
N.Y.S. 249, 136 Misc. 793. 

95. Cal.—O’Bryan v. Superior Court 
of Dos Angeles County, 116 P.2d 
49, 136 A.L.R. 595. 

N.Y.—In re Eggsware’s Will, 206 
N.Y.S. 18, 128 Misc. 541. 

24 C.J. p 1175 note 78. 

Allied persons 

Persons allied with, interested in, 
or close to, those charged with ex¬ 
ercising undue influence should not 
be appointed temporary administra¬ 
tors pending the will contest.—In 
re Burnham’s Will, 186 N.Y.S. 520, 
114 Misc. 455. 

96. N.Y.—In re Erlanger’s Estate, 
242 N.Y.S. 249, 136 Misc. 793. 

24 C.J. p 1175 note 78 [b], [c]. 

97. N.J.—Woodruff v. Snoover, Pre- 
rog., 45 A. 980. 

24 C.J. p 1175 note 81. 

98. Miss.—Pitcher v. Armat, 6 Miss. 
288. 

24 C.J. p 1175 note 83. 

99. N.J.—Davenport v. Davenport, 
60 A. 379, 68 N.J.Eq. 611, 6 Ann. 
Cas. 261, affirming 56 A. 295, 66 N. 
J.Eq. 300. 

24 C.J. p 1176 note 95. 
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Executrix of deceased husband’? 
estate could proceed for appointment 
of temporary executor or administra-. 
tor.—In re Dunn’s Estate, Iowa, 224 
N.W. 38. 

Sole next of kin residing in the 
state was entitled to make a peti¬ 
tion for the appointment of a tem¬ 
porary administrator.—In re Curtis' 
Estate, 185 N.Y.S. 507, 194 App.Div. 
334, affirmed 132 N.E. 917, 231 N.Y, 
632. 

1. N.J.—Davenport v. Davenport, 60i 
A. 379, 68 N.J Eq. 611, 6 Ann.Cas,. 
261, affirming 56 A. 295, 66 N.J.Eq. 
300. 

2. Cal.—Dallas v. Church, 297 P. 
565, 112 Cal.App. 672. 

24 C.J. p 1175 note 85. 

3. Ark.—Steen v. Springfield, 120 S. 
W. 408, 91 Ark. 73. 

Ohio.—Sanker v. Mattison, 20 Ohio 
Cir.Ct. 229, 11 Ohio Cir.Dec. 125, 

4. Under supervisory jurisdiction 
Under a constitutional provision to 

that effect, an appellate court under 
its supervisory jurisdiction may, in 
proper circumstances, direct the pro¬ 
bate court to appoint, or may itself 
appoint, an administrator pendente 
lite for purpose of making account¬ 
ing and reporting to probate court, 
subject to supervision and appellate 
jurisdiction of circuit court.—Story 
v. First Nat. Bank & Trust Co. in 
Orlando, 139 So. 179, 103 Fla. 399. 

5. Tenn.—Ragio v. Collins, 49 S.W. 
750, 101 Tenn. 662. 

6. Tenn.—Hullett v. Hullett, 36 S. 
W.2d 896, 162 Tenn. 431—Ragio v. 
Collins, 49 S.W. 750, 101 Tenn. 662,. 
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conduct or defend the case, 7 but this has also been i 
denied. 8 

It has been held that the appointment of a special 
administrator is a special proceeding, 9 and the ju¬ 
risdiction of the probate court to entertain an ap¬ 
plication for such appointment must be strictly con¬ 
strued in order to give to such court jurisdiction to 
make it. 10 It has been held that the facts giving 
jurisdiction to a county court under a statute reg¬ 
ulating its power to appoint curators must be made 
to appear, and in the absence of such facts it is not 
error for a circuit court to render judgment on ap¬ 
peal holding an order of the county court appoint¬ 
ing a curator to be void. 11 

Time for application. An application for the ap¬ 
pointment of a temporary or special administrator 
pending proceedings for the revocation of letters 
testamentary is premature, 12 and the filing of a pe¬ 
tition for appointment of an administrator pendente 
lite when no will has been lodged for probate, or 
when one has been lodged and no citations have 
been issued, and before the court has taken action 
in the matter of probate, is a nullity. 13 The right 
to have a special administrator may be lost by lach¬ 
es where there has been excessive delay. 14 


Notice. It has been held ordinarily not necessary 
that there be notice of the proceedings for appoint¬ 
ment of a temporary or special administrator, 15 and 
also that, where a petition has been filed for the 
probate of a will, the proponent alone is entitled to 
notice where no other person has appeared in the 
proceeding. 18 However, it has been held under 
statute to that effect that jurisdiction is acquired 
by the publication, posting, and mailing of summons 
or notice; 17 and it has been held that notice must 
be given of the appointment of a dative executor. 18 

Petition. It is usually considered necessary that 
there should be a petition for the appointment of 
a temporary or special administrator, 19 and an or¬ 
der appointing a special administrator and purport¬ 
ing to be made in a formal proceeding on a writ¬ 
ten application is outside the court's jurisdiction, 
where no application was on file, although the pe¬ 
titioners for general letters had orally requested the 
appointment. 20 However, there is also authority 
for the view that a petition is not necessary. 21 
The petition, when required, should contain all the 
allegations essential to jurisdiction; 22 but technical 
irregularities or defects will not bar the granting 
of the appropriate relief. 23 


7. Ark.—Mangum v. Cooper, 28 Ark. 
253. 

21 C.J- p 1175 note 91. 

S. La.—-Ohartier v. Plaquemines Po¬ 
lice Jury, 9 La.Ann. 42. 

Neb.—Cad man v. Richards, 14 N.W. 
159, 12 Neb. 383. 

9. Cal.—Olccse v. Superior Court in 
and for Kern County, 292 P. 964, 
210 Cal. 566. 

10. Cal.—Olceso v. Superior Court in 
and for Kern County, supra. 

11 . Ky.—McClure v. Allphln, 41 S. 
W. 1, 19 Ky.L. 576. 

12. N.Y.—In re Sohn’s Estate, 1 N. 
Y.Civ.Proc. 373. 

13. N.J.—In re Morrissey’s Will, 107 
A. 70. 91 N.XEq. 289. 

14. Right lield barred 
Petitioner for temporary adminis¬ 
tration waiting nearly ten months 
before contesting foreign probate 
proceeding, and over thirteen months 
before seeking temporary adminis¬ 
tration, held guilty of laches.—In re 
Larsen's Estate, 242 N.Y.S. 486, 137 
Misc. 271. 

15. Md.—Daugherty v. Daugherty, 
102 A. 749, 131 Md. 489. 

24 C.J. p 1176 note 3. 

XXL California 

(1) Under express statutory pro¬ 
vision, the probate court has the 
power to appoint a special adminis* - 
trator without notice-—O’Bryan v. 
Superior Court of Los Angeles Coun¬ 
ty, Cal., 116 P.2d 49, 136 A.L.R. 595 


—Evans v. Superior Court in and for 
Los Angeles County, 8 P.2d 467, 215 
Cal. 58. 

(2) Under a prior statute some 
reasonable notice was required and 
where such notice was not given the 
court was without jurisdiction to 
appoint a special administrator.— 
Texas Co. v. Bank of America Nat. 
Trust & Savings Ass’n, 53 P.2d 127, 

5 Cal.2d 35—Olcese v. Superior Court 
in and for Kern County, 292 P. 964, 
210 Cal. 566. 

(3) Under this prior statute total 
lack of jurisdiction to appoint spe¬ 
cial administrator due to absence of 
notice sufficient to constitute due 
process of law could not be cured 
by curative statute.—Texas Co. v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass’n, 53 P.2d 127, 5 Cal.2d 35. 

(4) Under an earlier statute it 
was held that notice was not neces¬ 
sary.—Raine v. Lawlor, 82 P. 688, 
1 Cal.App. 483. 

16. N.Y.—Matter of Ashmore, 96 N. 

Y.S. 772, 48 Misc. 312, 35 N.Y.Civ. 

Proc. 268, 5 Mills Surr. 130- 

17. A. proceeding by tax commission 
for appointment of administrator to 
collect and pay inheritance tax on 
assets which had been held in joint 
tenancy with right of survivorship, 
where survivor was nonresident, was 
analogous to the jurisdiction exer¬ 
cised by an equity court in aid of a 
general creditor’s bill when a receiv¬ 
er is appointed to take possession of 
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and sell assets of a nonresident debt¬ 
or and pay debts under orders of the 
court, in either of which cases ju¬ 
risdiction is acquired by publication, 
posting and mailing of summons or 
notice.—In re Swan’s Estate, 79 P.2d 
999, 95 Utah 408. 

18. La.—Pfarr v. Belmont, 1 So. 681, 
39 La.Ann. 294. 

40 C.J. p 1479 note 53 [a]. 

19. Minn.—Bombolis v. Minneapolis 
& St. L. R. Co., 150 N.W. 385, 128 
Minn. 112, affirmed 36 S.Ct. 595, 
241 U.S. 211, 60 L.Ed. 961, L.R.A. 
1917A 86. 

24 C.J. p 1176 note 5. 

20. Cal.—Scott v. San Francisco Su¬ 
perior Court, 159 P. 225, 30 Cal. 
App. 793. 

21. Ala.—Breeding v. Breeding, 30 
So. 881, 128 Ala. 412. 

24 C.J. p 1176 note 7. 

22. Petition held sufficient 
Petition filed by widow in Mich¬ 
igan probate court for special ad¬ 
ministration, alleging decedent’s 
death, that petitioner was interested 
in estate, and that estate in county 
consisted of “cause of action for 
wrongful death, $50 and upwards,” 
contained essential jurisdictional al¬ 
legations.—Harrison v. Love, C.C.A. 
Mich., 81 F.2d 115. 

23. Improper designation 
Application by legatees, although 

not technically correct because seek¬ 
ing appointment of administrator ad 
litem, was held construable as ap- 
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Where the petition seeks the appointment of a 
temporary administrator because of a will contest, 
the will must in fact be contested. 24 An applica¬ 
tion alleging that decedent left a will which petition¬ 
er does not believe is his last will, and that there is 
another alleged will which has not been offered for 
probate, without explaining such delinquency, is 
not sufficient to call for the appointment of a tem¬ 
porary administrator. 25 A petition alleging that 
according to the information and belief of the pe¬ 
titioner decedent left no valid will is insufficient 
unless it alleges the source of the information and 
the grounds of the belief. 26 

Evidence . The death of the alleged decedent 
must be shown, 27 but much weaker proof is suffi¬ 
cient to raise the presumption of the death of an 
absentee on an application for the appointment of 
a temporary administrator to collect than would be 
required if appointment of a permanent adminis¬ 
trator were sought. 28 Where one seeks appoint¬ 
ment as special administrator on the ground that 
he was designated executor in decedent's will, he 
must establish that there was a prima facie valid 
will in which he was designated. 29 

Hearing and determination . The question of 
whether a will contest is pending, so as to warrant 
the appointment of an administrator pendente lite, 
is one of both law and fact, and is for the probate 
court to decide, after a hearing on the evidence with 
the interested parties represented. 30 Under stat¬ 
ute authorizing the appointment of a special admin¬ 
istrator where necessary, the court is compelled to 
make such appointment only where necessity is 


shown; 31 and it has been held, apart from such 
a statutory provision, that the court may not ap¬ 
point a special administrator unless there is a show¬ 
ing of necessity, 32 at least where the application is 
opposed. 33 

Order and entry or filing thereof . Under some 
statutes an order appointing a special administrator 
may be made either by the court or by a judge in 
chambers. 34 The order should not contain provi¬ 
sions which are merely declaratory of the law or 
which relate to the compensation of the adminis¬ 
trator; 35 and where the order recites sufficient 
grounds for the appointment of a temporary admin 
istrator it is not affected by a further recital of rea¬ 
sons not sufficient to justify the appointment. 36 A 
statute providing that appointment of a special ad¬ 
ministrator may be made at any time and must be 
made by entry upon the minutes of the court speci¬ 
fying the powers to be exercised by him has been 
held not mandatory as to the entry of a minute or¬ 
der, so that the appointment was complete when 
the order was signed, and failure of the clerk to 
enter it on the minutes would not invalidate it. 37 
Where a petition stated facts authorizing the grant¬ 
ing of full letters, but merely prayed for temporary 
administration, and the decree granted temporary 
administration to plaintiff, and full letters were is¬ 
sued thereon, the error, if any, was corrected by a 
nunc pro tunc order, amending the first order, and 
ratifying all proceedings taken under it. 38 Where 
an order appointing an administrator ad prosequen¬ 
dum, with the petition, was handed to the proctor 
obtaining it for filing, his destruction thereof be- 


plication for administrator pendente 
lite.—Story v. First Nat. Bank & 
Trust Co. in Orlando, 139 So. 179, 103 
Fla. 399. 

24. Will held insufficiently contest¬ 
ed 

Bill by beneficiaries which assert¬ 
ed validity of will but asked for ac¬ 
counting, for closing up estate, for 
discharge of executors and trustees, 
and for construction of will and de¬ 
termination of its effect, did not suf¬ 
ficiently contest will to entitle bene¬ 
ficiaries to appointment of adminis¬ 
trator pendente lite.—Hornbeek v. 
Datson, 162 So. 908, 120 Fla. 398. 

25 . N.Y.—In re Jussila's Estate, 172 
N.Y.S. 170, 104 Misc. 679. 

26» Puerto Rico.—Sanchez v. Cal¬ 
deron, 19 Puerto Rico 1046. 

27 . Cal,—In re Paulsen, 170 P. 855, 
35 Cal. 654. 

28 . N.Y.—Czech v. Bean, 72 N.Y\S. 
402, 35 Misc. 729. 

29. Mont.—State v. District Court 
of Third Judicial Dist. in and for 


Powell County, 222 P. 426, 69 

Mont. 340. 

30. Mo.—State ex rel. Smith v. Wil¬ 
liams, 275 S.W. 534, 310 Mo. 267. 

31. Mont.—State ex rel. McCabe v. 
District Court of Third Judicial 
Dist. in and for Deer Lodge Coun¬ 
ty, 76 P.2d 634, 106 Mont. 272. 

32. La.—State v. Judge New Orle¬ 
ans Probate Court, 17 La. 486. 

Appointment held unauthorized 
Temporary administration was 
held unauthorized, where probate of 
will in foreign state could have been 
prevented and suspension of powers 
under letters testamentary could be 
had on application of foreign courts. 
—In re Larsen's Estate, 242 N.Y.S. 
486, 137 Misc. 271. 

Appointment held unnecessary 

Widow's application for appoint¬ 
ment as temporary administrator to 
prosecute action for husband's death 
should be denied pending decision on 
widow’s objections to probate 6f hus¬ 
band's will, although widow alleged 
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she could obtain attorneys' services 
without charge, since if her objec¬ 
tions are sustained she may obtain 
letters without undue delay, and if 
the will is admitted to probate it 
may still be possible to arrange for 
the employment of her attorneys.— 
In re Weinstein’s Will, 268 N.Y.S. 
304, 149 Misc. 907. 

33. N.Y.—In re Eggsware's Will, 
206 N.Y.S. 18, 123 Misc. 541. 

34. Cal.—Raine v. Lawlor, 82 P. 688, 
1 Cal.App. 483. 

35. N.Y.—Matter of Eno, 157 N.Y.S. 
491, 92 Misc. 658. 

24 C.J. p 1176 notes 14, 15. 

✓ 

36. Tex.—Simmons v. Campbell, Civ, 
App., 213 S.W. 338. 

37. Cal.—McNeil v. Morgan, 108 P. 
69, 157 Cal. 373. 

38. N.Y.—'White v. Emigrant indus¬ 
trial Sav. Bank, 131 N.Y.S. 311, 146 
App.Div. 591, affirmed 98 N.E. 1119, 
205 N.Y. 571. 
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fore filing could not operate as a vacation of the 
order. 39 A prior order will constitute res judicata 
where all the necessary elements are present. 40 

Effect and conclusivcness of appointment. Or¬ 
dinarily an order appointing a special administra¬ 
tor is subject only to direct attack, 41 and cannot be 
collaterally attacked, 42 unless it is void on its 
face. 43 The fact that an administrator ad prose¬ 
quendum, prosecuting a death action, was appointed 
in an improper manner or by an unauthorized offi¬ 
cer cannot injure or affect- the substantial rights of 
the defendant, particularly where the next of kin 
urge no objection; 44 and, even where an objection 
to a party plaintiff because of such improper ap¬ 
pointment may be made, it must be timely made. 45 

Appeal . It has been held that an appeal will lie 
from an order appointing 46 or refusing to appoint 47 
a temporary or special administrator; but there is 
also authority for the view that an order appoint¬ 
ing a special administrator is not appealable. 48 
Whether or not a particular court has the requisite 


appellate jurisdiction depends on the governing 
statutes. 49 Under a constitutional or legislative 
provision to that effect only parties aggrieved by 
the order may appeal. 50 The appeal may not be 
taken after the time prescribed by law ; 51 but, where 
the appeal is taken within the statutory time, it 
will not ordinarily be held to have been waived by 
intermediate procedure. 52 

It has been held that on appeal a hearing is had 
de novo in the appellate court. 53 Under statute to that 
effect the appointment cannot be suspended pending 
the appeal. 54 On appeal from an order denying 
an application for the appointment of an admin¬ 
istrator pendente lite, the appellate court may refer 
the cause back to the lower court for the appoint¬ 
ment of such an administrator pending the determi¬ 
nation of the appeal. 55 An appeal from the grant¬ 
ing of special letters does not affect the court’s 
jurisdiction over a special administration of the 
estate previously instituted so as to invalidate an 
order made therein. 56 The judgment on appeal of 
an appellate court having jurisdiction of the appeal 


39. N.J.—Xn re State, 91 A. 801, 83 
N.J.Eq. 607. 

40. Orders lield not res judicata 

Orders denying petitions to remove 
administrators, and refusing ap¬ 
pointment of petitioner as ancillary 
administratrix, were held not res ju¬ 
dicata on petition for appointment 
as administratrix ad litem.—Welch 
v. Welch, 19 F.2d 686, 57 App.D.C. 
212 . 

41. Proceedings in certiorari result¬ 
ing in annulment of order appoint¬ 
ing special administrator constituted 
a direct attack on order.—Texas Co. 
v. Hank of America Nat. Trust & 
Savings Ass’n, 53 P.2d 127, 5 Cal.2d 
35. 

43. Ha.—Nicholson v. Ogden, 6 La. 
Ann. 486. 

4a Cal.—Texas Co. v. Bank of 
America Nat. Trust & Savings 
Ass’n, 53 P.2d 127, 5 Cal.2d 35. 

44. N.J.—Loughney v. Thomas, 187 
A. 329, 117 N.J.Law 169. 

45. Objection held not timely 

Objection that administrator ad 
prosequendum had no right to main¬ 
tain action because letters of admin¬ 
istration were not obtained in coun¬ 
ty where decedent was killed was 
held not timely, where objection was 
raised for first time in motion for 
nonsuit and on motion for directed 
verdict rather than by motion to 
strike complaint.—Loughney v. 
Thomas, supra. 

46. Mo.-—-Leahy v. Mercantile Trust 
Co., 347 S.W. 396, 296 Mo. 561. 

N.Y.—In re Shonts' Will, 128 N.E. 
225, 229 N.Y. 374, reversing 181 
N.Y.S. 553, 191 App.Div. 427, re¬ 


versing In re Shonts* Estate, 178 
N.Y.S. 762, 109 Misc. 276. 

24 C.J. p 1176 note 21. 

Jurisdiction, to grant appeal 

The probate court may grant an 
appeal from its order appointing an 
administrator pendente lite; and the 
act of the court in granting an ap¬ 
peal may itself be reviewed by cer¬ 
tiorari.—State ex rel. Smith v. Wil¬ 
liams, 275 S.W. 534, 310 Mo. 267. 

47 . Tex.—Long v. Richardson, 62 S. 
W. 964, 26 Tex.Civ.App. 197. 

48 . Cal.—O’Bryan v. Superior Court 
of Los Angeles County, 116 P.2d 
49, 136 A.L.R. 595—In re Paulsen, 
170 P. 855, 35 Cal.App. 654. 

Utah.—In re Jones' Estate, 190 P. 
783, 56 Utah 291. 

49 . Mo.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561. 

Tex.—Ferguson v. Ferguson, Civ. 
App., 283 S.W. 297. 

Certiorari; review of intermediate 
court 

The circuit judge has authority, in 
vacation or term time, to order issu¬ 
ance of writ of certiorari to vacate 
order of county judge appointing ad¬ 
ministrator pendente lite; and, while 
his order refusing certiorari has 
been held not appealable, the court 
of appeals would assume jurisdiction 
of petition for writ of certiorari to 
supersede order of county judge ap¬ 
pointing administrator pendente lite 
and order of circuit judge denying 
i issuance of writ of certiorari, on the 
theory that if the county judge enter 
a void order, which he is attempting 
to execute, and the circuit judge to 
whom the case is first appealable 
fails to supersede it, his order deny¬ 
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ing relief is as affirmative as the 
county judge’s in that it authorizes 
the enforcement of a void order.— 
Lewis v. Burrow, 127 S.W.2d 795, 23 
Tenn.App. 145. 

50. Parties held not aggrieved 

Where two persons, each present¬ 
ing a will and objecting to the will 
presented by the other, each applied 
for the appointment of an adminis¬ 
trator pendente lite, and the court 
appointed a disinterested person not 
related to either petitioner, neither 
petitioner was “a party aggrieved” 
by the order, entitled to appeal,— 
Dieiz v. Dietz, 38 N.J.Eq. 483. 

51. Appeal from subsequent decree 
Where a decree expressing the ne¬ 
cessity for and appointing an admin¬ 
istrator pendente lite of a decedent’s 
estate is not appealed from in the 
time required by law, an appeal from 
a subsequent decree appointing an¬ 
other, and fixing the amount of se¬ 
curity to be given, and also reciting 
the former decree, and declination 
of the first appointee to serve, does 
not call in question the necessity for 
the appointment of such administra¬ 
tor.—In re Davenport, 56 A. 295, 66 
N.J.Eq. 300, affirmed 60 A. 379, 68 N. 
J.Eq. 611, 6 Ann.Cas. 261. 

52. Md.—In re Lewis, 143 A. 585, 
156 Md. 32. 

53. Mo.—State ex rel. Smith v. Wil¬ 
liams, 275 S.W. 534, 310 Mo. 267. 

54. La.—Succession of Pavey, 50 So. 
518, 124 La. 520. 

55. Fla.—Anderson v. Spencer, 148 
So. 518, 110 Fla. 76. 

56. Cal.—In re Heaton, 75 F. 662, 
142 Cal. 116. 
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is not subject to collateral attack. 57 
§ 1037. Bond 

In the absence of statute affecting the rule, a tempo* 
rary or special administrator is required to give bond. 

A temporary or special administrator is required 
to give bond 58 the same as any other administra¬ 
tor, see supra § 67, so that an allegation that the 
temporary administrator had never executed the 
bond is a defense to a suit by him for his compen¬ 
sation; 59 and the probate court is without power 
to authorize the turning over of assets to a tempo¬ 
rary administrator before he has qualified by giv¬ 
ing the statutory bond. 60 However, under statute 
to that effect, limited letters of administration may 
be granted authorizing the prosecution of certain 
actions under the court's supervision without re¬ 
quiring a bond; 61 and a special administrator is 
sometimes permitted to deposit the personalty in 
court and thus have his bond reduced. 62 

§ 1038. Setting Aside Appointment 

An ex parte order appointing a temporary adminis¬ 
trator may be vacated for inadvertence, mistake, or 
fraud. 

An ex parte order appointing a temporary ad¬ 
ministrator may be vacated only if it is shown that 
there was inadvertence, mistake, or fraud in con¬ 
nection with the making of the order. 63 Where a 
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temporary administrator was appointed under the 
mistaken belief that deceased died intestate, as the 
result of the temporary administrator's failure to 
make full disclosure on his ex parte application, the 
court had the power, on the filing of a formal will, 
to vacate the designation, 64 and is bound to do so 
on its own motion without any petition. 65 A mo¬ 
tion to set aside an appointment of a temporary or 
special administrator may be made by any of the 
parties interested in the estate, and their failure to 
move will estop them from claiming that the ap¬ 
pointment was not properly made. 66 An order set¬ 
ting aside the appointment of a temporary admin¬ 
istrator has been held not appealable. 67 

§ 1039. Duration and Termination of Author¬ 
ity 

The appointment of a temporary or special admin¬ 
istrator ordinarily continues until, and terminates on, the 
appointment of a general representative. Appointments 
for a limited period, or until the happening of some 
event, terminate at the end of the period or the occur¬ 
rence of the event. A formal order of removal is not 
necessary in such case. 

The appointment of a temporary or special admin¬ 
istrator normally continues effective until permanent 
letters are granted 68 and the recipient of such letters 
qualifies. 69 His powers are determined when the rea¬ 
son for his appointment ceases to exist and a gen¬ 
eral administrator is appointed or an executor qual¬ 
ified; 70 or, where an appointment is made for a 
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57. Md.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561. 

58. Mo.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561. 

24 C.J. p 1177 note 27. 

The amount of security to be given 
by an administrator pendente lite is 
a matter within the discretion of the 
orphans' court.—In re Davenport, 56 
A. 295, 66 N.J.Eq. 300, affirmed 60 
A. 379, 68 N.J.Eq. 611, 6 Ann.Cas. 261. 
58. Mo.—Leahy v. Mercantile Trust 
Co., 247 S.W. 396, 296 Mo. 561. 

60. Refusal to torn over assets 
The executor appointed by a will 

could rightfully refuse to turn over 
the assets of the estate to an admin¬ 
istrator appointed pending a suit to 
contest the will until that adminis¬ 
trator had qualified by giving the 
bond required by law, and is not li¬ 
able in tort for the amount of com¬ 
missions, which the temporary ad¬ 
ministrator would have received if 
the assets had been turned over.— 
Leahy v. Mercantile Trust Co., supra. 

61. The purpose of the section au¬ 
thorizing issuance of limited letters 
of administration is to enable surro¬ 
gate to dispense with an administra¬ 
tor's bond to secure unknown amount 
of a possible recovery in an action to 


be brought for damages for death of 
decedent and to enable surrogate to 
require security for such amount as 
administrator may later become en¬ 
titled to either as result of a settle¬ 
ment or a judgment before the mon¬ 
ey comes into the administrator's 
hands.—Amo v. Leonard, 30 N.Y.S.2d 
183, 262 App.Div. 467. 

62. N.J.—In re Lewis, 28 N.J.Eq. 
234. 

63. Vacating order held void 
Where there was neither inadver¬ 
tence, mistake, nor fraud in connec¬ 
tion with the making of an ex parte 
order appointing a special adminis¬ 
trator, a subsequent order vacating 
his appointment was void.—Sheldon 
v. Superior Court, Los Angeles Coun¬ 
ty, Long Beach Department, 108 P.2d 
945, 42 Cal.App.2d 406. 

64. N.Y.—In re Shont's Will, 128 
N.E. 225, 229 N.Y. 374, reversing 
181 N.Y.S. 553, 191 App.Div. 427, 
reversing In re Shont’s Estate, 178 
N.Y.S. 762, 109 Misc. 276. 

65. N.Y.—In re Shonts’ Estate, 178 ! 
N.Y.S. 762, 109 Misc. 276, reversed 
on other grounds In re Shonts’ 
Will, 181 N.Y.S. 553, 191 App.Div. 
427, reversed on other grounds 128 
N.E. 225, 229 N.Y. 374. 
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66. Ill.—Stone v. Haskins, 97 Ill. 
App. 3. 

67. La.—Succession of Elgee, 26 La. 
Ann. 553. 

68. Ga.—Dekle v. McLeod, 86 S.E. 
1082, 144 Ga. 289. 

24 C.J. p 1177 note 35. 

68. Wis.—In re Fisher, 15 Wis. 511. 
24 C.J. p 1177 note 36. 

70. Cal.—In re Sherman's Estate, 56 
P.2d 230, 5 Cal.2d 730. 

Del.—Coca-Cola International Corpo¬ 
ration v. New York Trust Co., Ch., 
2 A.2d 290. 

Iowa.—Malone v. Moore, 227 N.W. 

169, 208 Iowa 1300. 

Md.—Burgess v. Boswell, 116 A. 457, 
139 Md. 669. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 561. 

S.D.—Campbell v. Duncan, 242 N.W. 

916, 60 S.D. 38. 

24 C.J. p 1177 note 37. 

Effect of appeal 

(1) Appeal from order appointing 
regular administrator was held not 
to restore or continue official char¬ 
acter or powers of special adminis- 
tator.—Security-First Nat. Bank v. 
Superior Court in and for Los Ange¬ 
les County, 280 P. 995, 100 CaLApp. 
702. 
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limited period, or until the happening of some 
event, the power of the appointee ceases with the 
expiration of such period or the occurrence of such 
event, 71 and it has been held that after the expira¬ 
tion of such period the administration could not be 
continued by judicial decree. 72 In such case it is 
usually considered by the courts that a formal or¬ 
der of removal or revocation of the letters is not 
necessary, 73 although the letters are often revoked 
under such circumstances. 74 An order removing 
a special administrator has been held to be review- 
able. 75 After a dative executor has filed account 
and obtained discharge he cannot represent the es¬ 
tate in any suit between the legatees about rents 
and profits of estate while under his administra¬ 
tion. 76 

Administrator pendente life . On the termination 
of the litigation, there is no further need of the 
services of an administrator pendente lite and his 
authority ceases. 77 However, when an appeal is 
taken after judgment entered, the administration 
pendente lite continues or revives, 78 and where the 
appeal relates to the validity of an alleged will the 
authority of the administrator continues until the 
result is finally determined. 79 However, where let¬ 
ters testamentary were issued before the appeal was 
taken, the temporary administrator no longer re¬ 
tains his authority, except to account and pay over 
and deliver property in his hands. 80 The affirm¬ 


ance of a decree admitting a will to probate and 
granting letters testamentary to the executor ipso 
facto terminates the authority of the temporary ad¬ 
ministrator. 81 

An administrator ad colligendum is liable to be 
superseded at any time, 82 and his authority neces¬ 
sarily terminates on the appointment of an execu¬ 
tor 83 or the issuance of letters of administration 
with the will annexed to another person. 84 

The powers of an administrator durante absentia 
usually terminate on the return or death of the ex¬ 
ecutor or person entitled to administer. 85 

§ 1040. Powers, Duties, and Liabilities 

a. In general 

b. Particular classes of administrators 
a. In General 

In general, special or temporary administrators have 
the power and duty to collect and preserve the property 
and to hand it over to the general representative when 
appointed, and only such other powers as may be 
specifically authorized. 

Special or temporary administrators, other than 
the particular classes of administrators considered 
in subdivision b of this section, ordinarily have the 
power and the duty to collect and preserve the 
property and to hand over the assets to the general 
representative when appointed or qualified; 86 and 


(2) However, it has also been held 
that, pending appeal from the grant 
of permanent letters, the special ad¬ 
ministrator may exercise his author¬ 
ity.—Rriarflcld Iron Works Co. v. 
Foster, 64 Ala. 622—24 C.J. p 1177 
note 37 [a]. 

71. Tex.—Traders & General Ins. 
Co. v. Davis, Civ.App., 142 S.W.2d 
826, error dismissed, judgment cor¬ 
rect. • 

24 C.J. p 1177 note 38. 

72. Tex.—Hurley v. White, Civ.App., 
66 S.W.2d 393. 

73. N.Y.—In re Farmers’ Loan & 
Trust Co„ 188 N.Y.S. 373, 196 App. 
Dlv. 639—In re Kennedy’s Estate, 
179 N.Y.S. 766, 110 Misc. 92. 

24 C.J. p 1177 note 39. 

74. N.H.—Morgan v. Dodge, 44 N.H. 
266, 82 Am.D. 213. 

24 C.J. P 1177 note 40. 

75. Neb,—In re Pope, 106 N.W. 659, 
76 Neb. 660. 

Removal for cause 

Order removing special adminis¬ 
trator for cause and appointing an¬ 
other to serve in his place is appeal- 
able.—In re Pope, supra. 

An order allowing extra compensa¬ 
tion to a temporary administrator 
and discharging him from the trust 


is reviewable.—Comer v. Ross, 28 S. 
E. 387, 100 Ga. 652. 

76. La.—Norris v. Collins, 24 La. 
Ann. 293. 

77. Mo.—State ex rel. Barlow v. 
Holtcamp, 14 S.W.2d 646, 322 Mo. 
258. 

N.Y.—In re Wood’s Estate, 274 N.Y. 

S. 461, 153 Misc. 128. 

24 C.J. P 1178 note 44. 

Possession of estate 

On termination of contest estab¬ 
lishing will, executor originally ap¬ 
pointed is entitled, without further 
authorization, to take possession and 
resume administration of estate, and 
probate court should make any ne¬ 
cessary orders to aid executor in 
obtaining possession of estate and 
continuing administration.—Kinnerk 
v. Smith, 41 S.W.2d 381, 328 Mo. 513. 

78. Mo.—State v. Gumotte, 57 S.W. 
281, 156 Mo. 513, 50 L.R.A. 787. 

24 C.J. p 1178 note 45. 

79. Mo.—Diehr v. Dean, App., 187 
S.W. 602. 

N.Y.—In re Miller’s Estate, 4 N.Y.S. 
2d 671, 167 Misc. 721. 

80. N.Y.—In re Hermanowski's Es¬ 
tate, 6 N.Y.S.2d 51, 168 Misc. 499. 

81. N.Y.—In re Kennedy’s Estate, 
179 N.Y.S. 765, 110 Misc. 92. 
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82. Ala.—Flora v. Mennice, 12 Ala. 
836. 

83. N.Y.—Matter of Grant, 116 N. 
Y.S. 767, 1152, 132 App.Div. 739. 

84. N.Y.—In re Lewis, 17 N.Y.Wkly. 
Dig. 311—Matter of Eisner, 5 Dem. 
Surr. 383. 

85. Mo.—In re Estes, 65 Mo.App. 
38. 

24 C.J. p 1178 note 43. 

86. Cal.—Dodson v. Greuner, 82 P. 
2d 741, 28 Cal.App.2d 741. 

Ga.—Collins v. Henry, 118 S.E. 729, 
155 Ga. 886. 

Neb.—Kelkenney v. Getsey, 289 N.W. 
795, 137 Neb. 416. 

N.H.—Ford v. Ford’s Estate, 15 A. 2d 
866, 91 N.H. 161. 

N.Y.—In re Levine’s Estate, 285 N.Y. 
S. 754, 158 Misc. 116—In re Burn¬ 
ham’s Will, 186 N.Y.S. 520, 114 
Misc. 45£ 

24 C.J. p 1180 note 89. 

Administrative officer distinguished 
The fact that probate court called 
administrative officer appointed by 
court to bring a suit in equity to set 
aside as being in fraud of creditors 
a conveyance of real estate made by 
decedent just prior to death, a spe¬ 
cial administrator did not necessar¬ 
ily limit such officer’s powers to the 
statutory powers of a special admin- 
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beyond this their powers do not extend, 87 being 
strictly limited to those prescribed by statute, 88 
except in so far as they may be specifically author¬ 
ized by the judge or court to perform other du¬ 
ties. 89 However, it has been held that even though 
the temporary or special administrator performs 
acts beyond his authority he will not be subject to 


liability therefor where the estate was not preju¬ 
diced thereby. 90 The duty of a special or tempo¬ 
rary administrator to account is considered supra 
§ 831. 

In at least one jurisdiction, under statute to that 
effect, the temporary administrator has only such 
powers as the court grants him on appointment, 91 


istrator.—Jackson v. Jones, 300 N.W. 
668, 231 Iowa 106. 

Exercise of reasonable care 

Generally a temporary administra¬ 
tor is charged with the duty of exer¬ 
cising reasonable care to preserve 
the assets of the estate.—Thompson 
v. Southwestern Drug Corporation, 
Tex Civ.App., 129 S.W.2d 350—Bar- 
field v. Miller, Tex.Civ.App., 70 S.W. 
2d 632, error dismissed. 

General administration 

Special administrator has no pow¬ 
ers of general administration; his 
sole business ordinarily being to con¬ 
serve estate until appointment of 
executor or general administrator.— 
Szydelko v. Smith's Estate, 244 N.W. 
148, 259 Mich. 519. 

Preservation of value 

The duty of a special administra¬ 
tor is not alone to preserve the spe¬ 
cific property of the decedent, but 
the value as well.—Gow v. Cascade 
Silver MinA S & Mills, 213 P. 1092, 
66 Mont. 488. 

Ultimate disposition of assets not 
involved 

Temporary administratrix must 
conserve available assets and seek 
recovery of assets appearing to be¬ 
long to estate regardless of to whom 
they might ultimately go.—In re 
Lane’s Estate, 264 N.Y.S. 438, 147 
Misc. 138, modified on other grounds 
265 N.Y.S. 1037, 240 App.Div. 768. 

Particular rights and duties 

(1) Temporary administrators of 
decedent's estate had authority and 
duty to open decedent's safe deposit 
box and to deliver assets of the es¬ 
tate found therein to depository 
named by the court as custodian for 
funds of estate.—Bradley v. Roe, 27 
N.E.2d 35, 282 N.Y. 525, 129 A.L.R. 
633, answering certified questions 14 
N.Y.S.2d 996, 257 App.Div. 1074, and 
reversing 13 N.Y.S.2d 693, 257 App. 
Div. 1005, appeal granted 14 N.Y.S.2d 
996, 257 App.Div. 1074. 

(2) All papers relating to the 
financial affairs of a deceased should 
properly be in the possession of the 
temporary administrator, rather than 
the person named as executor in the 
will.—In re Ryan’s Estate, 188 N.Y. 
13. 387, 115 Misc. 472. 

(3) Temporary administrators 
were authorized to procure, at ex¬ 
pense of the estate, fire and theft in¬ 
surance on automobile belonging to 
the estate and fire insurance cover¬ 


ing household furniture of the es¬ 
tate.—In re Miller’s Estate, 4 N.Y.S. 
2d 671, 167 Misc. 721. 

(4) Where a son gave a promis¬ 
sory note to his father, and was by 
father's will made executor, but on 
institution of will contest an admin¬ 
istrator pendente lite was appoint¬ 
ed, it was both a prerogative and 
duty of the administrator to collect 
the note.—Watts v. Mayes, Mo., 232 
S.W. 122. 

(5) A temporary administrator 
may employ an attorney for advice 
as to the management of the estate. 
—Matter of King, 106 N.Y.S. 1073, 
122 App.Div. 354. 

87. Mont.—In re Dolenty, 161 P. 
524, 53 Mont. 33. 

24 C.J. p 1180 note 90. 

Contesting foreign administration 
Since a special administrator is a 
mere stakeholder without interest in 
who shall be general administrator 
and whether the administration shall 
be foreign or domestic, he has no au¬ 
thority to contest a foreign admin¬ 
istration.—Phares v. Lincoln Nat. 
Bank, 182 N.E. 360, 42 Ohio App. 433, 
error dismissed Lincoln Nat. Bank 
v. Phares, 185 N.E. 883, 125 Ohio 
St. 634. 

No power to distribute estate 
Ga.—Broderick v. Reid, 139 S.E. IS, 
164 Ga. 474. 

N.Y.—In re Ostromislensky's Estate, 
ISO N.Y.S. 267, 110 Misc. 189. 

88. Ga.—Arnold v. Freeman, 183 S. 
E. 811, 181 Ga. 654. 

Ill.—In re Dow’s Estate, 239 Ill,App. 
539. 

Mont.—Gow v. Cascade Silver Mines 
& Mills, 213 P. 1092, 66 Mont. 4SS. 
N.Y.—In re Ryan’s Estate, 188 N. 

Y.S. 387, 115 Misc. 472. 

24 C.J. p 1180 note 91. 

Determination of inheritance tax 
The powers of an administrator 
appointed under a statute providing 
for such special appointment are 
limited to representing the estate in 
adjudication of the inheritance tax. 
—Dodge v. Youngblood, Tex.Com. 
App., 245 S.W. 225, reversing, Civ. 
App., 202 S.W. 116. 

89. Mont.—Gow v. Cascade Silver 
Mines & Mills, 213 P. 1092, 66 
Mont. 488. 

N.H.—Ford v. Ford's Estate, 15 A. 
2d 866, 91 N.H. 161. 

Reason for rule 

Temporary administrator is mere¬ 
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ly instrumentality and alter ego of 
court, and is wholly subject to its 
supervision and direction.—In re 
Levine’s Estate, 284 N.Y.S. 255, 157 
Misc. 454. 

Order conferring general powers 

Where an order confers general 
powers on him, the order has the 
effect of imposing the powers, du¬ 
ties and obligations of a general ad¬ 
ministrator.—Dodson v. Greuner, 82 
P.2d 741, 28 Cal.App.2d 418. 

90. Sale of chattels 

Although special administrator 
had no authority to sell chattels 
belonging to estate, he would not 
be charged for the difference be¬ 
tween the amount for which the 
chattels were purchased and for 
which they were sold, where the es¬ 
tate was not prejudiced.—In re 
Palm’s Estate, Minn., 297 N.W. 765, 
second case. 

91. Tex.—Fenimore v. Youngs, 26 
S.W.2d 195, 119 Tex. 159—Tollivar 
v. Lombardo, Civ.App., 88 S.W.2d 
733—Weadock v. State, 36 S.W.2d 
757, 118 TexCr. 537. 

24 C.J. p 1180 note 92. 

Statute to be strictly construed 
U.S.—Ash v. Barnsdall Oil Co., C.C. 

A.Tex., 118 F.2d 699. 

Tex.—Richardson v. Hughes, Civ. 
App., 146 S.W.2d 255, error dis¬ 
missed, judgment correct—Thomp¬ 
son v. Southwestern Drug Corpo¬ 
ration, Civ.App., 129 S.W.2d 350— 
Cobbel v. Crawford, Civ.App., 120 
S.W.2d 1085. 

Ancillary powers 

Strict construction of the statute 
providing that temporary adminis¬ 
trator shall have only such rights 
and powers as are specifically ex¬ 
pressed in the order of the court ap¬ 
pointing him does not require pro¬ 
bate court to set out in detail in 
such order each act of administra¬ 
tor, which is merely ancillary to 
general powers conferred.—Thomp¬ 
son v. Southwestern Drug Corpora¬ 
tion, Tex.Civ.App., 129 S.W.2d 350. 
Custody of community property 
Under order to that effect, a tem¬ 
porary , administrator appointed in 
will contest had the duty to take 
possession and preserve the entire 
community estate of deceased and 
surviving spouse.—Norwood v. 
Farmers & Merchants Nat. Bank of 
Abilene, Tex.Civ.App. f 145 £.W.2d 

1100, error refused. 
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although the court may subsequently increase, 
change, or diminish his powers; 92 and acts beyond 
the specified powers are void. 93 

As long as the special administrator remains in 
office his control over the estate is exclusive. 94 A 
special administrator appointed pending the con¬ 
tested probate of a will may settle and be dis*- 
charged without giving previous notice of the con¬ 
templated settlement. 95 A proceeding by a tempo¬ 
rary administrator for a judicial settlement of his 
accounts abates on his death. 96 

Effect of appointment of general representative. 
While, as appears supra § 1039, the authority of 
a special or temporary administrator ceases on the 
issuance of general letters testamentary or of ad¬ 
ministration, his bond does not, ipso facto, become 
functus officio, 97 and the sureties thereon are lia¬ 


ble for his subsequent acts with relation to the es¬ 
tate. 98 The general representative succeeds to all 
the rights of the special administrator, 99 who must 
transfer property in his possession to the general 
representative, 1 as soon as effective legal delivery 
can be made. 2 However, before the court orders 
property to be turned over to the executor it should 
adjudicate claims that the property does not belong 
to the estate. 3 If the general administrator sues 
for property in possession of the former special ad¬ 
ministrator, the latter may show that the property 
does not in fact belong to the estate and that the 
possession belongs to him in the capacity of guard¬ 
ian. 4 

Rights and powers as to actions. A special ad¬ 
ministrator generally has the authority to bring 
suits for the collection, protection, and preserva¬ 
tion of the estate, 5 but the scope and extent of his 


Renewal and extension of notes 

An attempted renewal and exten¬ 
sion of vendor’s lien notes by a 
temporary administrator who was 
directed to bring: suit on notes was 
void and did not toll running of 
statutes of limitation against notes, 
in absence of showing express au¬ 
thority of temporary administrator 
to make extension.—Richardson v. 
Hughes, Tex.Civ.App., 146 S.W.2d 
255, error dismissed, judgment cor¬ 
rect. 

Void orders 

Probate court, in permitting tem¬ 
porary administrator to dissipate 
entire estate during temporary ad¬ 
ministration, acted in violation of 
laws, and orders were void.—Moyers 
v. Carter, Tex.Civ.App., 61 S.W.2d 
1027, error refused. 

92. U.S.—Ash v. Barnsdall Oil Co., 
C.O.A.Tex., 118 F.2d 699. 

93. Tex.—Cobbel v. Crawford, Civ. 
App., 120 S.W.2d 1085. 

94 . Mont.—Murphy v. Nett, 149 P. 
718, 51 Mont. 82, L.R.A.1915E '797. 

24 C.J. p 1180 note 93. 

95. Mo.—Robards v. Lamb, 1 S.W. 
222, 89 Mo. 303, affirmed 8 S.Ct. 
1031, 127 U.S. 58, 32 L.Ed. 60. 

96. N.Y,—Matter of Steencken, 64 
N.Y.S. 660, 51 App.Div. 417. 

97. N.Y.—Matter of Eisner, 5 Dem. 
Surr. 383. 

9ft, Vt.—American Surety Co. v. 
Gasklll, 82 A. 218, 85 Vt. 358. 

99. N.C.—Cowles v. Hayes, 71 N.C. 
230. 

1. Mass.—Brackett v. Puller, 180 N. 

E. 664, 279 Mass. 62. 

Pendency of settlement of account 
(1) It has been held that the 
special administrator must, on the 
settlement of his account, pay over 
any balance in his hands to the 


general representative.—Matter of 
Philp, 61 N.Y.S. 241, 29 Misc. 263, 1 
Mills Sur. 276. 

(2) However, it has also been held 
that a temporary administrator has 
no right to retain in his possession 
and withhold from administrators 
all the cash assets of the estate 
pending settlement of the temporary 
administrator’s account, but will be 
required to deliver to administra¬ 
tors the property and moneys in 
his hands belonging to decedent, 
after deducting therefrom an amount 
to cover his commissions, expenses, 
and disbursements to be accounted 
for and fixed by the decree of the 
court.—In re Hurley's Estate, 182 
N.Y.S. 737, 192 App.Div. 388. 
Transfer to himself as general rep¬ 
resentative 

Wherever property is to be trans¬ 
ferred from person as special ad¬ 
ministrator to himself as executor, 
notorious and authoritative act, 
which ordinarily would require ap¬ 
proval of probate court, is essential; 
and change of account in bank from 
special administrator to same person 
as executor was held not to be such 
an act, and not to have relieved spe¬ 
cial administrator of continued re¬ 
sponsibility for fund.—Brackett v. 
Fuller, 180 N.E. 664, 279 Mass. 62. 

As against city chamberlain 

Funds in temporary administra¬ 
tor's possession will be directed paid 
to executor, not city chamberlain, 
where without them executor would 
not have sufficient assets to pay 
legacies, taxes, and administration 
expenses.—In re Aubke's Estate, 235 
N.Y.S. 304, 134 Misc. 310. 

2' In case of delivery to himself 
in another fiduciary capacity, statute 
requiring that, on termination of his 
powers, special administrator shall 
“forthwith deliver” all estate in his 
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hands means as soon as effective 
legal delivery can be made.—Brack¬ 
ett v. Fuller, 180 N.E. 664, 279 Mass. 
62. 

3. Iowa.—In re Wood, 243 N.W. 
347, 214 Iowa 867. 

4. N.C.—Burnett v. Roberts, 15 N. 
C. 81—Yarborough v. Harris, 14 
N.C. 40. 

5. Ala.—Dobson v. Neighbors, 153 
So. 861, 228 Ala. 407. 

Cal.—Miller v. Superior Court of 
California in and for Los Angeles, 
County, 210 P. 832 (first case), 59 
Cal.App. 334. 

Mont.—Bielenberg v. Higgins, 277 
P. 631, 85 Mont. 56. 

24 C.J. p 1182 note 30, p 732 note 
80 [a]. 

Against former executor 

(1) The remedy of a tempoi ary ad¬ 
ministrator for the executor’s refus¬ 
al to turn the assets over to him 
is by suit to recover the assets, or 
by citation of the executor in the 
probate court.—Leahy v. Mercantile 
Trust Co., 247 S.W. 396, 296 Mo. 
561. 

(2) Where a special administra¬ 
tor brought suit to secure posses¬ 
sion and title of property of the es¬ 
tate, alleged to have been misappro¬ 
priated by defendant in his personal 
capacity as the agent of decedent, 
the fact that defendant for a time 
acted as executor of the estate did 
not affect plaintiff’s right to sue. 
—Miller v. Superior Court of Cali¬ 
fornia in and for Los Angeles Coun¬ 
ty, 210 P. 832 (second case), -59 Cal. 
App. 340. 

Action for money fraudulently ob¬ 
tained 

Where third persons have con¬ 
spired with the executor of an es¬ 
tate to defraud it of money, a spe¬ 
cial administrator may sue to recov- 
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power in this respect must be ascertained from the 
statute 6 or order 7 from which he derives his au¬ 
thority. So, under a statute which gives a tempo¬ 
rary administrator the power to sue for the collec¬ 
tion of debts or personal property of decedent, the 
temporary administrator cannot institute and main¬ 
tain an action to recover land alleged to belong to 
the estate. 8 Under statute to that effect a tempo¬ 
rary administrator has the power to maintain an 
action only if he has been so authorized by the 
court appointing him. 9 If the temporary adminis¬ 
trator, without authority to institute a suit, begins 
an action, no subsequent order of the court author¬ 
izing the suit can make his act valid, 10 nor can the 
petition be amended by substituting the general ad¬ 
ministrator. 11 A special administrator to collect 
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and hold the estate cannot employ himself, or any 
other attorney, in a contest over decedent's will, 12 
particularly where he is not even a party thereto ; 18 
and a temporary administrator who, in his individu¬ 
al capacity, retained an attorney to contest the will 
must personally bear the expense of the attorney's 
services. 14 

A special administrator has power to defend ac¬ 
tions against the estate, 15 although under statute 
this power may exist only if it is granted in the 
order of appointment. 16 It has been held that 
where a temporary or special administrator is a 
party to a proceeding it will be assumed that he 
has authority so to represent his estate; 17 and, 
with respect to matters as to which he is qualified 
to represent the estate, he is to be regarded the 


er the money so obtained.—Miller 
v. Superior Court of California in and 
for Los Angeles County, 210 P. 835, 
59 Cal.App. 392. 

Action for rescission 

Special administrator could main¬ 
tain, without special authorization 
of probate court, suit for rescission 
of contract whereby decedent had 
purchased stock in corporation, since 
purpose of suit was to collect and 
preserve personal property of dece¬ 
dent.—McG-rath v. C. T. Sherer Co., 
195 N.E. 913, 291 Mass. 35. 

Necessity of survival of suit 

Special administrator could main¬ 
tain suit for rescission of contract 
whereby decedent was induced by 
alleged fraudulent representations to 
purchase stock, even if suit did not 
survive death, where suit had pro¬ 
ceeded to trial before judge of su¬ 
perior court, resulting in findings 
of fact and final decree, even though 
appellant was entitled to review of 
facts.—McGrath v. C. T. Sherer Co., 
195 N.E. 913, 291 Mass. 35. 

•64 Minn.—Larson v. Johnson, 75 
N.W. 699, 72 Minn. 441. 

24 C.J. p 1183 note 31. 

Suit held unauthorized 

A statute defining the powers of 
a temporary administrator to be to 
take into his possession personal 
property, to preserve it, and to col¬ 
lect choses in action, does not au¬ 
thorize a temporary administrator 
to sue in equity to have it adjudged 
that the estate is the owner of a 
share of corporate stock, the cer¬ 
tificate for which is already in the 
temporary administrator's posses¬ 
sion, and to require a transfer of 
the share on the corporate books to 
the estate.—Hastings v. Tousey, 108 
N.Y.S. 526, 123 App.Div. 480. 

7- Limited to death action 

Letters issued to administrator of 
person killed in automobile accident 
limiting administrator to the pros¬ 
ecution of such actions as adminis¬ 


trator might be entitled to prosecute 
by special provision of law restrict¬ 
ed administrator’s authority to pros¬ 
ecution of statutory action to recov¬ 
er damages by wrongful act, neg¬ 
lect, or default causing death.—Cen¬ 
tral New York Coach Lines v. Sy¬ 
racuse Herald Co., 13 N.E 2d 598, 
277 N.Y. 110, reversing 291 N.Y.S. 
247, 249 App.Div. 692. 

8. Mich.—Konke v. Polczynski, 300 
N.W. 888, 299 Mich. 571. 

24 C.J. p 11S3 note 32. 

9. Tex.—Texas State Bank & Trust 
Co. v. St. John, Civ.App., 103 S.W. 
2d 1104, error dismissed. 

24 C.J. p 1182 note 30 [f]. 

10. Tex.—Willis v. Pinkard, 52 S. 
W. 626, 21 Tex.Civ.App. 423. 

11. Ga.—Ward v. McDonald, 69 S. 
E. 817, 135 Ga. 515. 

Mich.—Lindenfeld v. Michigan Inter¬ 
state Truck Co., 265 N.W. 501, 274 
Mich. 681. 

12. Mich.—Zimmer v. Saier, 119 N. 
W. 433,. 155 Mich. 388, 130 Am.S.R. 
575. 

N.H.—Ford v. Ford’s Estate, 15 A. 
2d 866, 91 N.H. 161. 

13. Ohio.—Dicken v. Strasburger, 
166 N.E. 143, 31 Ohio App. 18. 

14. N.Y.—In re Lane’s Estate, 264 
N.Y.S. 438, 147 Misc. 138, modi¬ 
fied on other grounds 265 N.Y.S. 
1037, 240 App.Div. 768. 

15. Mich.—McNamara v. Michigan 

Trust Co., Ill N.W. 1066, 148 

Mich. 346. 

24 C.J. p 1183 note 36. 

Power to intervene 

A special administrator may in¬ 
tervene in an action brought against 
his intestate in his lifetime, for the 
purpose of having the judgment 
against him vacated, and thus ob¬ 
taining the release of property seized 
on execution.—Jefferson County 
Bank v. Robbins, 29 N.W. 209, 893, 
67 Wis. 68. 


Defense against invalid claims 

Surrogate has power to impose on 
temporary administrator duty to de¬ 
fend estate from assertion of invalid 
claims.—In re Corbin’s Estate, 236 
N.Y.S. 653, 227 App.Div. 87. 

16 . Tex.—Tolivar v. Lombardo, Civ. 

App., 88 S.W.2d 733—Joyce v. 

Booth, Civ.App., 76 S.W.2d 227. 

Construction of order 

(1) Where order appointing tem¬ 
porary administratrix authorized her 
to take charge of assets and pre¬ 
serve them carefully, and immedi¬ 
ately investigate and collect claims 
due estate, it was administratrix’ 
duty, having been served with proc¬ 
ess, to file answer in suit on ven¬ 
dor’s lien notes against estate.— 
Barfield v. Miller, Tex.Civ.App., 70 
S.W.2d 632, error dismissed. 

(2) Where order appointing tem¬ 
porary administrator gave adminis¬ 
trator general authorization to pay 
debts owed by intestate at time of 
her death but did not specify man¬ 
ner in which debt was to be paid or 
legal procedure to be pursued in 
discharging general obligations, tem¬ 
porary administrator had authority 
to defend a suit to establish a claim 
against the estate brought on admin¬ 
istrator’s failure to approve claim 
when filed; and under order author¬ 
izing him to employ and pay coun¬ 
sel to defend or bring lawsuits or 
to intervene in lawsuit to recover 
realty or personalty of the estate, 
administrator was authorized to de¬ 
fend suit to establish a claim 
against the estate, and district court 
had jurisdiction to render judgment 
establishing claim and ordering it 
to be paid in due course of admin¬ 
istration.—Thompson v. Southwest¬ 
ern Drug Corporation, Tex.Civ.App., 
129 S.W.2d 350. 

17. Mass.—Hull v. Adams. 190 N. 

E. 510, 286 Mass. 329. 
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same as though he were the permanent adminis¬ 
trator. 18 

While in some jurisdictions only actions author¬ 
ized by statute may be instituted against special or 
temporary administrators, 19 in others, actions gen¬ 
erally, 20 subject to specified exceptions, 21 may be 
instituted against such an administrator. Under a 
statute to that effect, 22 and, it has been held, even 
apart from such a statute, 23 an action may not be 
instituted against a temporary administrator with¬ 
out the permission of the court, which, while it may 
grant permission only in certain specified cases, 24 
has, with respect to such cases, judicial discretion 
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to grant or deny permission to sue. 25 

Power to carry on business. While a temporary 
administrator is not authorized to carry on the busi¬ 
ness of the intestate, 26 he may do so with the con¬ 
sent of all the parties interested. 27 

Clanns against estate . In the absence of express 
authority, special administrators have no power to- 
allow 28 or reject 29 claims against the estate, or to 
submit them to arbitration; 30 nor have they any 
authority to pay debts. 31 Moreover, while under 
statutes of some states to that effect the court may 
in a proper case direct the special or temporary 
administrator to pay the debts of the estate, 32 this 


18 - Tex.—Piles v. Buie, 112 S.W.2d 
711, 131 Tex. 19, answering cer¬ 
tified questions, Civ.App., 113 S. 
W.2d 60S. 

Id. Personal actions 

Special administratrix was not 
subject to personal actions accru¬ 
ing before her decedent’s death.— 
Szydelko v. Smith’s Estate, 244 N.W. 
148, 239 Mich. 519. 

20. Mass.—Meagher v. Kimball, 107 
N E. 131, 220 Mass. 32. 

24 C.J. p 732 note 80 [b]. 

21. Okl.—U. S. Fidelity & Guar¬ 
anty Co. v. Krow, 87 P.2d 950, 184 
Okl. 411. 

Action by decedent’s creditors 

(1) Under statute to that effect, 
an action by a creditor of the estate 
is precluded.—Meagher v. Kimball, 
107 N.E. 431, 220 Mass. 32. 

(2) One who was seeking to re¬ 
cover from a special administrator 
for alleged conversion by adminis¬ 
trator’s decedent was not a “credi- 
tor" of decedent within meaning of 
such statute.—U. S. Fidelity & Guar¬ 
anty Co. v. Krow, 87 P.2d 950, 184 
Okl. 414. 

22. N.Y.—-In re Herle’s Estate, 300 
N.Y.S. 103, 165 Misc. 40. 

The purpose of statute requiring 
that permission of the surrogate be 
obtained before action is brought 
against a temporary administrator 
is to protect the creditors of an es¬ 
tate who may have a vital interest 
in the outcome of the controversy. 
—liomola v. Chase Nat. Bank of 
City of New York, 15 N.Y.S.2d 76, 
257 App.Div. 613, reargument denied 
16 N.Y.S.Ud 532, 258 App.Div. 865. 
Intervention by ad m i n istrator 

An action originally instituted 
against bank, but wherein tempora¬ 
ry administrator intervened and be¬ 
came the party sued to recover pos¬ 
session of stock certificate which 
had been originally deposited with 
the bank by deceased as collateral, 
could not be maintained without per¬ 
mission of the surrogate notwith¬ 
standing temporary administrator 
included in his answer a counter¬ 


claim asking that he be declared to 
be the owner.—Homola v. Chase Nat. 
Bank of City of New York, supra. 
Effect of noncompliance 

Where permission of surrogate to 
sue temporary administrator had 
not been obtained as required by 
statute, and, before decision was ren¬ 
dered and during progress of trial, 
court's attention was drawn there¬ 
to, objection was substantial and 
trial justice was bound to notice 
violation of statute and declare a 
mistrial.—Homola v. Chase Nat. 
Bank of City of New York, supra. 

23. N.Y.—In re Herle’s Estate, 300 

N.Y.S. 103, 165 Misc. 46. 

24. Action held not permissible 

Under statute providing that sur¬ 
rogate can grant leave for main¬ 
tenance of action against temporary 
administrator only where action is 
on a debt of decedent or on a cause 
of action to which the decedent 
would have been a party if living, 
an action against temporary admin¬ 
istrator by beneficiary of savings 
account in trust form for posses¬ 
sion of bank book evidencing account 
was not a “cause of action to which 
decedent would have been a party,’’ 
and the opening of savings bank ac¬ 
count in trust form did not create 
a “debt” in favor of beneficiary, the 
term “debt” in statute connoting an 
obligation enforceable against dece¬ 
dent as a matter of right and not a 
bounty.—In re Herle's Estate, su¬ 
pra. 

25. Permission denied 

The surrogate's court would not 
give beneficiary of savings account 
in trust form leave to sue tempo¬ 
rary administrator for possession of 
savings bank book evidencing the 
account, if court had power to give 
such leave, prior to admission of 
some will to probate or a declaration 
as to validity of will which had 
been or might thereafter be present¬ 
ed.—In re Herle’s Estate, supra. 

26. Ga.—Broderick v. Reid, 13 9 S. 

E. 18, 164 Ga. 474. 

24 C.J. p 1180 note 90 [a]. 
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27. Ga.—Broderick v. Reid, supra. 
Consent of minors 

It is immaterial that minor heirs 
did not consent to his operating 
business, where minors suffered no 
loss.—Broderick v. Reid, supra. 
Protection from individual liability 
Where such administrator would 
be individually liable on note in 
connection with the operation of 
such business, he will be entitled to> 
recover from the estate the balance 
due the holder of the note.—Brod¬ 
erick v. Reid, supra. 

28. Tex.—Tolivar v. Lombardo, Civ. 
App., 88 S.W.2d 733. 

24 C.J. p 1181 note 19. 

29. Tex.—Tolivar v. Lombardo, Civ.. 
App., 88 S.W.2d 733. 

Wash.—Ward v. Magaha, 129 P. 395, 
71 Wash. 679. 

30. Iowa.—Sullivan v. Nicoulin, 84 
N.W. 97S, 113 Iowa 76, approved 
in Rauen v. Prudential Ins. Co., 
106 N.W. 198, 129 Iowa 725. 

31. Ga.—Broderick v. Reid, 139 S.E. 
18, 164 Ga. 474. 

Minn.—In re Palm’s Estate, 297 N. 

W. 765, second case. 

24 C.J. p 1182 note 21. 

Credit for legal charges 

While temporary administrator 
has no right as a matter of law to 
pay off debts, where he is sued in 
equity for an accounting, complete 
equity should be done, and he should’ 
be given credit for legal charges 
against the estate discharged by 
him.—Young v. Freeman, 113 S.E. 
204, 153 Ga. 827. 

Payment of interest on notes 

Where a special administrator has 
been ordered not to pay out money 
without an order of court, he is not 
entitled to credit for money paid 
without an order, as interest on 
notes held against the estate.— 
James v. Craighead, Tex.Civ.App., 69 
S.W. 241. 

32. N.Y.—In re Corbin’s Estate, 236 
N.Y.S. 653, 227 App.Div. 87. 

24 C.J. p 1182 note 23. 

“Payment due” 

A debt which has reached maturi- 
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ituted against such an administrator. Under a 
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to grant or deny permission to sue. 25 

Power to carry on business. While a temporary 
administrator is not authorized to carry on the busi¬ 
ness of the intestate, 26 he may do so with the con¬ 
sent of all the parties interested. 27 

Claims against estate. In the absence of express 
authority, special administrators have no power to- 
allow 28 or reject 29 claims against the estate, or to 
submit them to arbitration; 30 nor have they any 
authority to pay debts. 31 Moreover, while under 
statutes of some states to that effect the court may 
in a proper case direct the special or temporary 
administrator to pay the debts of the estate, 32 this 
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Tex.—Files v. Buie, 112 S.W.2d 
14, 131 Tex. 19, answering cer- 
ifled questions, Civ.App., 113 S. 
V.2d 698. 

Personal actions 

pecial administratrix was not 
iject to personal actions accru- 
before her decedent’s death.— 
'delko v. Smith’s Estate, 244 N.W. 

, 259 Mich. 519. 

Mass.—Meagher v. Kimball, 107 
tf.E. 431, 220 Mass. 32. 

C.J. p 732 note 80 [b]. 

Okl.—U. S. Fidelity & Guar- 
.nty Co. v. Krow, 87 P.2d 950, 184 
)kl. 444. 

;ion by decedent’s creditors 

1) Under statute to that effect, 
action by a creditor of the estate 
precluded.—Meagher v. Kimball, 

’ N.E. 431, 220 Mass. 32. 

2) One who was seeking to re- 
•er from a special administrator 

allegtid conversion by adminis- 
tor’s decedent was not a “credi- 
” of decedent within meaning of 
!h statute.—U. S. Fidelity & Guar- 
.y Co. v. Krow, 87 P.2d 950, 184 
1. 444. 

N.Y.—In re Herle's Estate, 300 
<.Y,S. 103, 165 Misc. 46. 

Che purpose of statute requiring 
a permission of the surrogate be 
.ained before action is brought 
jLlnst a temporary administrator 
to protect the creditors of an es- 
e who may have a vital interest 
the outcome of the controversy, 
lomola v. Chase Nat. Bank of 
y of Now York, 15 N.Y.S.2d 76, 
r App.IMv. 643, reargument denied 
N.Y.S,2d 532, 258 App.Div. 865. 
;ervention by administrator 

action originally instituted 
a-inst bank, but wherein tempora- 
administrator intervened and be- 
ue the party sued to recover pos- 
ision of stock certificate which 
d been originally deposited with 
s bank by deceased as collateral, 
ild not be maintained without per- 
sslon of the surrogate notwith- 
mding temporary administrator 
sluded in his answer a counter¬ 


claim asking that he be declared to 
be the owner.—Homola v. Chase Nat. 
Bank of City of New York, supra. 
Effect of noncompliance 

Where permission of surrogate to 
sue temporary administrator had 
not been obtained as required by 
statute, and, before decision was ren¬ 
dered and during progress of trial, 
court's attention was drawn there¬ 
to, objection was substantial and 
trial justice was bound to notice 
violation of statute and declare a 
mistrial.—Homola v. Chase Nat. 
Bank of City of New York, supra. 

23. N.Y.—In re Herle's Estate, 300 

N.Y.S. 103, 165 Misc. 46. 

24. Action held not permissible 

Under statute providing that sur¬ 
rogate can grant leave for main¬ 
tenance of action against temporary 
administrator only where action is 
on a debt of decedent or on a cause 
of action to which the decedent 
would have been a party if living, 
an action against temporary admin¬ 
istrator by beneficiary of savings 
account in trust form for posses¬ 
sion of bank book evidencing account 
was not a “cause of action to which 
decedent would have been a party,” 
and the opening of savings bank ac¬ 
count in trust form did not create 
a “debt” in favor of beneficiary, the 
term “debt” in statute connoting an 
obligation enforceable against dece¬ 
dent as a matter of right and not a 
bounty.—In re Herle's Estate, su¬ 
pra. 

25. Permission denied 

The surrogate's court would not 
give beneficiary of savings account 
in trust form leave to sue tempo¬ 
rary administrator for possession of 
savings bank book evidencing the 
account, if court had power to give 
such leave, prior to admission of 
some will to probate or a declaration 
as to validity of will which had 
been or might thereafter be present¬ 
ed.—In re Herle's Estate, supra. 

26. Ga.—Broderick v. Reid, 139 S. 

E. 18, 164 Ga. 474. 

24 C.J. p 1180 note 90 [a]. 
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27. Ga.—Broderick v. Reid, supra. 
Consent of minors 

It is immaterial that minor heirs 
did not consent to his operating 
business, where minors suffered no 
loss.—Broderick v. Reid, supra. 
Protection from individual liability 
Where such administrator would 
be individually liable on note in 
connection with the operation of 
such business, he will be entitled to* 
recover from the estate the balance 
due the holder of the note.—Brod¬ 
erick v. Reid, supra. 

28. Tex.—Tolivar v. Lombardo, Civ. 
App. t 88 S.W.2d 733. 

24 C.J. p 1181 note 19. 

29. Tex.—Tolivar v. Lombardo, Civ.. 
App., 88 S.W.2d 733. 

Wash.—Ward v. Magaha, 129 P. 395, 
71 Wash. 679. 

30. Iowa.—Sullivan v. Nicoulin, 84 
N.W. 978, 113 Iowa '76, approved 
in Rauen v. Prudential Ins. Co., 
106 N.W. 198, 129 Iowa 725. 

31. Ga.—Broderick v. Reid, 139 S.E. 
18, 164 Ga. 474. 

Minn.—In re Palm's Estate, 297 N. 

W. 765, second case. 

24 C.J. p 1182 note 21. 

Credit for legal charges 

While temporary administrator 
has no right as a matter of law to 
pay off debts, where he is sued in 
equity for ' an accounting, complete 
equity should be done, and he should 
be given credit for legal charges 
against the estate discharged by 
him.—Young v. Freeman, 113 S.E. 
204, 153 Ga. 827. 

Payment of interest on notes 

Where a special administrator has. 
been ordered not to pay out money 
without an order of court, he is not 
entitled to credit for money paid 
without an order, as interest on 
notes held against the estate.— 
James v. Craighead, Tex.Civ.App., 65 
S.W. 241. 

32. N.Y.—In re -Corbin’s Estate, 236. 

N.Y.S. 653, 227 App.Div. 87. 

24 C.J. p 1182 note 23. 

“Payment due” 

A debt which has reached maturi- 
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power is limited to the occasions for which provi¬ 
sion is made in the statute. 33 Where a temporary 
administrator is, by order, given the powers and ob¬ 
ligations of a general administrator, he must pro¬ 
ceed in due time to receive and act on claims pre¬ 
sented against the estate. 34 A temporary adminis¬ 
trator has been held entitled to foreclose a mort¬ 
gage where that is necessary to pay debts and ex¬ 
penses of administration, notwithstanding the mort¬ 
gage was specifically bequeathed to the mortga¬ 
gor. 35 

In jurisdictions where the practice prevails of 
appointing a special administrator to examine into 
and report on a claim of the general representative 
against the estate, and return his findings into 
court, the allowance of such a claim, by the special 
administrator, when approved by the court, is at¬ 
tended with the same presumptions as a judgment 
and can be attacked only in the same manner as a 
judgment. 36 It is, of course, error for the special 
administrator to allow the general administrator 
an amount in excess of what he has claimed. 37 


Compromise of claims. That a special adminis¬ 
trator has power to compromise claims existing in 
favor of the estate has been both asserted 38 and 
denied. 39 

Expenditures. Under some statutes a special ad¬ 
ministrator has no authority, independent of his 
order of appointment, to pay out money of the es¬ 
tate for any purpose, 40 and is not entitled to an 
allowance for expenditures made without author¬ 
ity. 41 In other jurisdictions a special administra¬ 
tor may make reasonable expenditures where nec¬ 
essary to administration or the protection of the 
property. 42 At any rate a temporary or special ad¬ 
ministrator is entitled to expenses incurred pursuant 
to statute 43 or court order. 44 

Under an authority to make reasonable expendi¬ 
tures, an item of expense must be shown to have 
been made in the exercise of prudence, 45 and it is 
not sufficient to show that the special administra¬ 
tor incurred the expense in good faith for what 
he believed was for the best interest of the estate. 46 
In determining whether a temporary administrator 


ty is a “payment due" from debtor 
to creditor within order of court of 
Argentina appointing a provisional 
administratrix to make payments 
due.—In re Van Bokkelen's Estate, 
7 N.Y.S.2d 48, 169 Misc. 224, affirmed 
12 N.Y.S.2d 782, 257 App.Div. 814, ap¬ 
peal denied In re Van Bokkelen, 13 
N.Y.S.2d 283, 257 App.Div. 947, af¬ 
firmed In re Van Bokkelen’s Estate, 
26 N.E.2d 814, 282 N.Y. 687. 

33- N.Y.—Kruse v. Fricke, 2 Dem. 
Surr. 264. 

24 C.J. p 1182 note 25. 

34. Cal.—Dodson v. Greuner, 82 P. 
2d 741, 28 Cal.App.2d 741. 

35. Wis.—Brener v. Raasch, 1 N.W. 
2d 181, 239 Wis. 300. 

36. Iowa.—In re Pennock, 98 N.W. 
480, 122 Iowa 622. 

24 C.J. p 1182 note 28. 

37. Iowa.—Rabbett v. Connolly, 133 
N.W. 1060, 153 Iowa 607. 

38. Mich.—Grece v. Helm, 51 N.W. 
1106, 91 Mich. 450. 

24 C.J. p 1181 note 4. 

39. N.Y.—In re Corbin's Estate, 236 
N.Y.S. 653, 227 App.Div. 87. 

24 C.J. p 1181 note 5. 

4<fc Ill.—In re Wincox, 57 N.E. 1073, 
186 Ill. 445, affirming 85 Ill.App. 
613. 

24 C.J. p 1181 note 12. 

41. Cal.—In re Bell, 79 P. 358, 145 
Cal. 646. 

24 C.J. p 1181 note 13. 

Contesting foreign administration 
Ohio.—Phares v. Lincoln Nat. Bank, 
182 N.E. 360, 42 Ohio App. -433, er¬ 
ror dismissed Lincoln Nat. Bank 
v. Phares, 185 N.E. 883, 125 Ohio 
St. 634. 


Propounding or contesting will 

(1) Allowance cannot be made for 
expenses, counsel fees, and disburse¬ 
ments sustained in unsuccessful at¬ 
tempt to probate purported last 
will of decedent.—Ford v. Ford’s 
Estate, 15 A.2d 866, 91 N.H. 161. 

(2) A special administrator has 
no right or interest in the contest 
of the will, and his expenditures for 
attorney’s fees and other costs in 
such contest cannot be charged 
against the estate.—In re Jones’ Es¬ 
tate, 202 P. 206, 59 Utah 99. 

42, Wash.—In re Holm's Estate, 252 

P. 145, 141 Wash. 475. 

Puneral expenses 

While technically special adminis¬ 
trator has no right to pay decedent’s 
funeral expenses, he will not be re¬ 
quired to pay to the general admin¬ 
istrator sums so paid, since he would 
then be entitled, in his individual 
capacity, to recover such sum from 
the general administrator.—In re 
Holm’s Estate, supra. 

Expenditures held proper 

(1) Payments by special adminis¬ 
trator of clerk’s fees, inventory, 
light, water, premium on bond, for 
posting notice of sale, personal prop¬ 
erty tax, and balance due on chat¬ 
tel mortgage on property sold were 
held proper.—In re Holm's Estate, 
supra. 

(2) Attorney’s fee in collecting or 
preserving estate may be allowed 
as charge against estate.—In re 
Jones' Estate, 202 P. 206, 59 Utah 
99. 

43- Management of realty 

Where the statute authorizes a 
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special administrator to take charge 
of decedent’s real estate, he is en¬ 
titled to an allowance in his account 
for expenses incurred in the man¬ 
agement of the property.—Lufkin v. 
Jakeman, 74 N.E. 933, 188 Mass. 528. 

44. Miss.—King v. Wade, 166 So. 

327, 175 Miss. 72. 

Attorney’s fee 

Temporary administrator is enti¬ 
tled to necessary attorney fees in¬ 
curred in performance of his du¬ 
ties where order directed him to 
pay deceased’s debts and all but 
his incidental acts and expenditures 
were authorized by court and his 
services were for best interest of 
estate.—King v. Wade, supra. 
Payment to attorney’s clerk 

Where the court makes an allow¬ 
ance of fees to the attorney of the 
special administrator in a suit de¬ 
fended by him, the administrator 
cannot be allowed for a payment to 
the attorney’s clerk for work which 
was part of the strict legal duty of 
the attorney.—In re Bell, 79 P. 358, 
145 Cal. 646. 

Disbursement of compensation for 
death 

Under statute to that effect, a 
special administrator has authority, 
under court order, to disburse mon¬ 
ey received as compensation for 
death of the deceased, such money 
not being part of decedent’s prop¬ 
erty or effects.—Campbell v. Dun¬ 
can, 242 N.W. 916, 60 S.D. 38. 

45. Vt.—Powell v. Foster, 44 A. 96, 

.71 Vt. 160. 

46. Vt.—Powell v. Foster, supra. 
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may expend money on the conservation of proper¬ 
ties specifically devised under a contested will, the 
court must consider the value of the properties and 
the income derived therefrom. 47 

Investments and deposits. A special adminis¬ 
trator has no authority to invest any money of the 
estate in his hands. 48 He should deposit the mon¬ 
ey, except such an amount as may be necessary to 
defray current expenses, 49 with some solvent bank 
or trust company which will refund the money on 
demand. 50 However, he should try to obtain in¬ 
terest on the money of the estate, 51 and will be 
charged with interest which he might have realized 
where he failed so to do through neglect. 52 If the 
special administrator receives any profits from 
funds of the estate by virtue of his office, such 
profits belong to the heirs and must be included in 
his final account. 53 

Payments or advancements to family. A spe¬ 
cial administrator appointed pending proceedings 


for the removal of the general administrator, the 
estate being solvent, may be directed to pay the 
amount which has become due the widow, under an 
order directing the payment to her of a certain sum 
for a family allowance; 54 and, because of his fidu¬ 
ciary relation, he owes a duty to deceased’s widow 
and child to protect their statutory rights to such 
allowances. 55 However, a special administrator has 
no general authority to advance funds of the es¬ 
tate to the guardian of deceased’s minor chil¬ 
dren. 55 

Rights and pozvers as to realty. Ordinarily a 
special administrator has no right to the posses¬ 
sion or control of decedent’s realty, 57 and has no 
power to mortgage 58 or lease 59 the realty, or to 
sue to recover decedent’s real property 60 or to set 
aside a fraudulent conveyance made by decedent, 61 
or to be a party defendant in an action of eject¬ 
ment, 62 unless the power to take possession of and 
manage the realty is conferred by statute 63 or or¬ 
der of the court of probate jurisdiction. 64 Where 


47. N.Y.—In re Levine’s Estate, 2S5 
N.Y.S. 754, 158 Misc. 116. 

Estate’s lien against property 

As respects source and treatment 
of moneys used by temporary admin¬ 
istrator for conservation of proper¬ 
ties specifically given in will, each 
property must be considered and 
treated separately, and general as¬ 
sets of estate used to conserve prop¬ 
erties become liens on ownership of 
specific donee and must be repaid by 
donee or from devised properties.—In 
re Levine’s Estate, supra. 

Particular expenditures 

Temporary administrator would not 
be permitted to pay taxes on spe¬ 
cifically devised properties whose in¬ 
come showed credit balance of re¬ 
ceipts over expenditures, where pres¬ 
ent lailure to pay taxes would not 
result in loss of properties, and funds 
on hand were insufficient to pay tax¬ 
es and other necessary conservation 
expenses; but he would be permitted 
to pay out of surplus on hand from 
operation of specifically devised prop¬ 
erties plumbing repairs, items for 
light and deposit, and interest on 
mortgage should disposition of pro¬ 
bate contest be delayed beyond point 
when nonpayment of interest would 
result in actionable default; and to 
conserve specifically devised property 
which showed operating deficit, tem¬ 
porary administrator would be per¬ 
mitted to borrow funds from general 
estate for payment of plumbing and 
electricity bills and cellar door re¬ 
pair which was essential to preserva¬ 
tion of property or to prevent voiding 
insurance, and interest on mortgage 
where default would be actionable, 
notwithstanding temporary adminis¬ 
trator had not disclosed pertinent 

34 C.J.S.—83 


facts respecting value of property.— 
In re Levine's Estate, supra. 

48. Mont.—In re Williams, 173 P. 
790, 55 Mont. 63. 

24 C.J. p 1181 note 6. 

49. N.Y.—Harrington v. Libby, 6 
Daly 259. 

24 C.J. p 1181 note 7. 

50. N.Y.—Matter of Philp, 61 N.Y. 
S. 241, 29 Misc. 263, 1 Mills Surr. 
276. 

24 C.J. p 1181 note 8. 

51. N.Y.—Harrington v. Libbey, 6 
Daly 259. 

52. N.Y.—Matter of Philp, 61 N.Y. 
S. 241, 29 Misc, 263, 1 Mills Surr. 
276. 

24 C.J. p 1181 note 10. 

53. Mont,—In re Williams, 173 P. 
790, 55 Mont. 63. 

54. Cal.—In re Welch, 39 P. 805, 106 
Cal. 427. 

55. Tex.—Moyers v. Carter, Civ.App., 
61 S.W.2d 1027, error refused. 

56. Minn.—In re Palm’s Estate, 297 
N.W. 765, second case. 

57. Iowa.—Jackson v. Jones, 300 N. 
W. 668, 672, 231 Iowa 106, quoting 
Corpus Juris. 

24 C.J. p 1180 note 96. 

Stents 

(1) Within statute providing for 
appointment of temporary adminis¬ 
trator to collect and take care of de¬ 
ceased’s effects, “effects” means per¬ 
sonalty, and rents accruing after in¬ 
testate’s death are no part of his ef¬ 
fects.—Collins v. Henry, 118 S.E. 
729, 155 Ga. 886. 

(2) Accordingly temporary admin¬ 
istratrix cannot sue out distress war¬ 
rant to collect such rents.—Sterchi 
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Bros. Stores v. Mitchell, 176 S.E. 537, 
49 Ga.App. 826. 

58. N.Y.—Duryea v. Mackey, 45 N.E 
458, 151 N.Y. 204. 

59. Tex.—Allar Co. v. Roeser, Civ. 
App., 217 S.W. 442. 

24 C.J. p 1180 note 98. 

GO. Ga.—Arnold v. Freeman, 183 S.E. 

811, 181 Ga. 654. 

24 C.J. p 1181 note 99. 

61. Minn.—Larson v. Johnson, 75 N. 
W. 699, 72 Minn. 441. 

Absence of allegation of debts 

Since a special administrator has 
no right to possession of realty of 
estate unless the personalty is in¬ 
sufficient to pay debts and expenses, 
in the absence of an allegation of 
debts a special administrator has no 
capacity to sue to set aside deeds to 
realty alleged to have been executed 
by decedent through fraud, undue 
influence, and mental incapacity.— 
Pratt v. Millard, 117 N.W. 552, 154 
Mich. 112. 

62. Ga.—Grooms v. Mixon, 103 S.E. 
845, 160 Ga. 335. 

63. Iowa.—Jackson v. Jones, 300 N. 
W. 668, 672, 231 Iowa 106, quoting 
Corpus Juris. 

24 C.J. p 1181 note 2. 

64. Iowa.—Jackson v. Jones, supra, 
quoting Corpus Juris. 

24 C.J. p 1181 note 3. 

However, it has been held that the 
probate court has no power to de¬ 
cree that special administrator, ap¬ 
pointed pending will contest, ghall 
have possession and proceeds of de¬ 
cedent’s real estate as against heirs. 
—Luke v. Indiana Trust Co., 159 N.E. 
769, 86 Ind.App. 717. 
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the special or temporary administrator has limited 
powers with respect to real property, his acts are 
binding only if they are within the limits of the 
power. 65 

Rights as stockholder . It has been held that a 
special administrator of an estate which contained 
shares of stock may, at least with the court's ap¬ 
proval, exercise the rights of a stockholder. 66 

Surrender of property . A special administrator 
who without authority parted with possession of 
property of the estate will be charged therewith. 67 
Accordingly the refusal of a temporary adminis¬ 
trator to turn over property to the true owner pend¬ 
ing determination of the claim is not conversion, 68 
since if the temporary administrator delivered as¬ 
sets of the estate to persons not entitled thereto he 
would be chargeable with waste. 69 However, the 
court may direct a temporary administrator to sur¬ 
render an item of property which constitutes no 
part of the estate. 70 

b. Particular Classes of Administrators 

While an administrator pendente lite may not make 


I distribution, he has been held, as regards other phases 
J of administration, to have the rights and duties of an 
ordinary administrator; and he can pay debts, sell prop¬ 
erty of the.estate, and maintain actions for certain pur¬ 
poses. The rights and duties of administrators ad col¬ 
ligendum, ad prosequendum, and durante minoritate 
likewise are controlled, in the main, by the purposes of 
their appointment. 

Administrators pendente lite. The duties of an 
administrator pendente lite were originally merely 
to collect the effects, 71 file an inventory, 72 and 
hold and care for the property 78 of the estate until 
the pending suit terminated. However, in some 
jurisdictions, under the more modern practice, he 
sometimes has the right to pay debts of the es¬ 
tate, 74 and may even sell the effects of the estate 
where a sound discretion warrants such action. 75 
It is also held that in case it appears that there is 
not sufficient personalty to pay debts he may apply 
to the court for, and obtain, authority to take pos¬ 
session of real estate and collect the rents there¬ 
of. 76 Indeed as far as administration, as distinct 
from distribution, is concerned, an administrator 
pendente lite has, under modern practice, the same 
rights and duties as an ordinary administrator, 77 


Proceeding’s for permission 

Where administrator pro tempore 
filed petition for authority to sell 
realty, and the petition set up pro¬ 
priety and necessity therefor, the re¬ 
quirements of Texas statute limiting 
an administrator pro tempore to such 
powers as circumstances may require 
were satisfied, and order of the pro¬ 
bate court directing the sale to be 
made vested authority in the admin¬ 
istrator to make a valid conveyance 
of the realty.—Ash v. Barnsdall Oil 
Co., C.C.A.Tex., 118 F.2d 699. 

65. Dease for more than, one year 

Since, under statute to that effect, 

a temporary administrator may not 
make a lease for more than one 
year, lessee was not bound by lease 
for two-year period and, not having 
entered into possession, was entitled 
to return of his deposit as security 
thereunder.—Carpenter v. Conway, 9 
N.Y.S.2d 248. 

66. Mont.—Gow v. Cascade Silver 

Mines & Mills, 213 P. 1092, 66 Mont. 

488. 

Right to vote 

Whether a special administrator 
has authority to vote shares of stock 
belonging to the estate is wholly 
Within the probate jurisdiction of 
the district court, and its order is 
conclusive as against collateral at¬ 
tack.—Gow v. Cascade Silver Mines 
& Mills, supra. 

Compelling stockholders’ meeting 

Under power to preserve deceased’s 
personal property special adminis¬ 
trator of majority stockholder was 
held entitled to demand stockholders’ 
meeting under by-law requiring meet¬ 


ing on application of majority stock¬ 
holders; and corporation, retaining 
right to purchase shares from repre¬ 
sentative of deceased stockholder, 
could not enforce purchase clause 
against special administrator, but 
must await the appointment of the 
general administrator.—Albert E. 
Touchet, Inc., v. Touchet, 163 N.E. 
184, 264 Mass. 499. 

67. Cal.—In re Kafltz’s Estate, 196 

P. 790, 51 Cal.App. 325. 

68. Duty to inquire into ownership 

Temporary administrators of dece¬ 
dent’s estate who found in dece¬ 
dent’s safe deposit box stock certifi¬ 
cate which showed on its face that 
the stock represented by the certifi¬ 
cate was owned by a party other than 
decedent, had no duty to inquire of 
the registered owner whether the 
stock belonged to him or to offer 
to return the stock to him.—Bradley 
v. Roe, 27 N.E.2d 35, 282 N.Y. 525, 129 
A.L.R. 633, answering certified ques¬ 
tions 14 N.Y.S.2d 996, 257 App.Div. 
1074, and reversing 13 N.Y.S.2d 693, 
257 App.Div. 1005, appeal granted 14 
N.Y.S.2d 996, 257 App.Div. 1074. 
Delivery to designated depository 

Where temporary administrators of 
decedent’s estate found in decedent's 
safe deposit box a stock certificate 
which showed on its face that a third 
person was owner of stock repre¬ 
sented by certificate and administra¬ 
tors delivered certificate to deposi¬ 
tory named by the court as custodian 
for funds of estate, and refused on 
demand to surrender it to plaintiff 
who claimed under third person, but 
asserted only right of temporary cus¬ 

1314. 


tody of certificate until claim to it 
could he established by summary pro¬ 
ceeding authorized by statute, admin¬ 
istrators were not guilty of "conver¬ 
sion" of the stock even if plaintiff 
was the owner thereof, either by 
original retention of custody or by 
refusal to deliver certificate to the 
plaintiff on demand; moreover the 
property was in effect in the "custody 
of the court" and the placing of the 
property in such custody was not an 
assertion of dominion over the prop¬ 
erty to exclusion of the real owner 
who had parted with possession, so 
as to constitute “conversion" of the 
property.—Bradley v. Roe, supra. 

69. N.Y.—Bradley v. Roe, supra. 

70. N.Y.—In re Levine’s Estate, 284 
N.Y.S. 255, 157 Misc. 454. 

71 . Md.—Baldwin v. Mitchell, 38 A. 
775, 86 Md. 379. 

24 C.J. p 1179 note 63. 

72. Pa.-»-In re Ell maker, 4 Watts 34. 

73. Tenn.—Lewis v. Burrow, 127 S. 
W.2d 795, 23 Tenn.App. 145. 

24 C.J. p 1179 note 65. 

74 . Md.—Baldwin v. Mitchell, 38 A. 
775, 86 Md. 379. 

24 C.J. p 1179 note 66. 

75. N.J.—Fluck v. Lake, 35 A, 643, 
54 N.J.Eq. 638. 

76 . Mo.—Union Trust Co. v. Soderer, 
72 S.W. 499, 171 Mo. 675. 

77 . Tex.—Joyce v. Booth, Civ.App., 
76 S.W.2d 227, 229, citing Corpus 
Juris. 

24 C.J. p 1179 note 69. 

Subject to same rules 
Md.—Baldwin v. Hopkins, 191 A. 665, 
172 Md. 219. 
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and all lawful acts done by him are binding on the 
estate. 78 His authority does not, however, extend 
to the payment of legacies or making distribution 
of the estate; 79 nor can he expend funds coming 
into his possession in maintaining his right to the 
appointment. 80 A statute empowering administra¬ 
tors pendente lite to compromise caveats against 
the probate of the will of one who died before the 
enactment of such statute is unconstitutional. 81 

Inasmuch as it is his duty to collect the effects 
of the estate, he is entitled to the possession of de¬ 
cedent’s personalty, 82 and may maintain an action 
to recover a debt due the estate 83 or any other ac¬ 
tion necessary to protect and preserve the estate. 84 
He has also been held entitled to bring ejectment 
against any person, whether the heir or next of 
kin or any other person, who keeps possession of 
the testator’s real or leasehold estate, 85 but this can 
be done only under special circumstances, for an 
administrator pendente lite has no more rights with 
respect to the real estate than a regular adminis¬ 
trator would have. 86 

An administrator pendente lite is not liable for 
interest on, or penalties for failure to transfer, mon¬ 
ey in his hands during the pendency of the contest, 87 
or at least he should be allowed to keep a reasonable 
sum to meet contingencies, without being subject to 
the liability for interest on the sum retained. 88 If, 
however, he makes use of money of the estate he 
should be charged interest. 89 The proper practice 
is to award the fund belonging to the estate to the 
general administrator 90 after the account of the ad¬ 


ministrator pendente lite is settled. 91 Where two 
courts are considering separate wills and each ap¬ 
points an administrator pendente lite, and proceed¬ 
ings in one of the courts are stayed, the adminis¬ 
trator appointed by the other court should take 
custody of the estate, with proper direction as to 
its disposal. 92 

Administrators ad colligendum. The rights and 
powers of an administrator ad colligendum depend 
on the governing law and the orders of the court. 93 
Ordinarily he cannot pay debts or receive the pres¬ 
entation of claims; but he may, and has the duty 
to, pay reasonable fees in the collection of de¬ 
ceased’s property, and other reasonable expendi¬ 
tures, including his commission, and, since the pro¬ 
bate court is governed by equitable principles in 
determining allowances for credits and claims, is 
entitled to recover such expenditures. 94 Where an 
administrator ad colligendum, who is also the ex¬ 
ecutor under the will, attempts in good faith to pro¬ 
bate the will, he may be entitled to the costs and 
fees incurred and expended even though he was un¬ 
successful. 95 It has also been held that an admin¬ 
istrator to collect has no power to receive payment 
of a note due to the estate before maturity, 96 and 
has not authority, independent of the order ap¬ 
pointing him, to pay out money of the estate for 
any purpose. 97 He is not a representative of de¬ 
cedent so as to be liable to an action for the non¬ 
performance of decedent’s contracts; 98 nor, it has 
been held, can a replevin suit be brought against 
such an administrator. 99 


78. Pa.—Patton’s Appeal, 31 Pa. 465. 

79. Md.—Burgess v. Boswell, 116 A. 
457. 139 Md. 669. 

24 C.J. p 1179 note 71. 

80. The fees of attorneys who rep¬ 
resented an administrator pendente 
lite in resisting- an appeal from an 
order suspending the letters testa¬ 
mentary, issued to the executor pend¬ 
ing the will contest, and mandamus 
proceedings to compel the allowance 
of such appeal, were not incurred for 
the benefit of the estate, and cannot 
be charged against it.—Baker v. St. 
IjOuIs Union Trust Co., Mo.App., 234 
S.W. 858. 

81. N.J.—In re Braunstein's Will, 
164 A. 431, 112 N.J.Eq. 315. 

82. Md,—Cain v. Warford, 7 Md. 
282. 

Pa.—In re Loughran, 101 A. 817, 257 
Pa. 534. 

83 . Mo.—Union Trust Co. v. Soderer, 
72 S.W. 499, 171 Mo. 675. 

24 C.J. p 1179 note 73. 

84 . Iowa.—Sullivan v. Nicoulin, 84 
N.W. 978, 113 Iowa 76. 

24 C.J. p 1179 note 74. 


85. Md.—In re Colvin, 3 Md.Ch. 278. 

86. Mo.—Union Trust Co. v. Soderer, 
72 S.W. 499, 171 Mo. 675. 

Under order of court 

Under statute to that effect, admin¬ 
istrator pendente lite was invested 
with authority, when acting under 
order of the probate court requiring 
him to take possession of decedent’s 
realty and rent it, to bring actions 
of unlawful entry and detainer 
against occupants.—Diehr v. Dean, 
Mo.App., 187 S.W. 602. 

87. Tex.—Campbell v. Land, Civ. 
App., 69 S.W.2d 554. 

24 C.J. p 1179 note 77. 

88. Pa.—Dietrich’s Appeal, 2 Watts 
332. 

89. Pa.—Commonwealth v. Mateer, 
16 Serg. & R. 416. 

80. N.Y.—Matter of Philp, 61 N.Y.S. 

241, 29 Misc. 263, 1 Mills Surr. 276. 
p a .—Wiley’s Estate, 8 Pa.Dist. 419, 
22 Fa.Co. 547. 

91. N.Y.—Matter of Haag, 166 N.Y. 
S. 621, 100 Misc. 249, reversed on 
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other grounds 169 N.Y.S. 1096, 183 
App.Div. 888. 

24 C.J. p 1180 note 81. 

92. Directions should be to yield the 
funds to the executor receiving let¬ 
ters if the testament is sustained, 
and, if it is not sustained, to sur¬ 
render them to the administrator 
pendente lite appointed in the pre¬ 
rogative court.—In re Annin’s Es¬ 
tate, 115 A. 906, 92 N.J.Eq. 416. 

93. Ala.—Mitchell v. Parker, 151 So, 
842, 227 Ala. 676. 

94. Ala.—Mitchell v. Parker, supra. 

95. Ala.—Hale v. Cox, 200 So. 772, 
240 Ala. 622—Mitchell v. Parker, 
151 So. 842, 227 Ala. 676. 

96. Ill.—In re Wincox, 57 N.E. 1073, 
186 Ill. 445, affirming 85 Ill.App. 
613. 

97. Ill.—In re Wincox, supra. 

24 C.J. p 1180 note 86. 

93. Tenn.—Nashville & K. Turnp. 

Co. v. Harris, 8 Humphr. 658. 

24 C.J. p 1180 note 87. 

99. Ill.—Slatts v. Bernstein, 209 Ill. 
App. 545. 
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The collector of an estate may not maintain a 
suit in equity to recover personal property appraised 
and listed as assets of the estate where he has an 
adequate and complete remedy at law. 1 A collec¬ 
tor cannot be sued for a debt of decedent. 2 

Administrators ad prosequendum . An adminis¬ 
trator ad prosequendum has been held entitled to 
maintain an action to establish the liability of an 
automobile insurer on a judgment for wrongful 


34 C.-TS. 

death which the administrator had previously ob¬ 
tained against the motorist insured. 2 However, 
he has been held not entitled to maintain a suit to 
set aside a conveyance made by such judgment debt¬ 
or to defraud the estate. 4 

Administrators durante minoritate, The admin¬ 
istrator durante minoritate is liable for a devasta¬ 
vit to the executor who qualifies after coming of 
age. 5 
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§ 1041. In General 

While a sole administration has been said to be 
preferred to a Joint one, the court has discretion to ap¬ 
point two or more administrators where circumstances 
Justify such a course; and a person entitled to admin¬ 
istration may have another competent person associated 
with him, if he so desires. 

A “coadministrator” has been defined as one who 
is a joint administrator with one or more others, 6 
and a coexecutor as one who is a joint executor 
with one or more others. 7 One who is not compe¬ 


tent to act as a sole representative is also incom¬ 
petent to serve with another. 8 

It has been laid down that, all other things be¬ 
ing equal, a sole administration is preferred to a 
joint one; 9 but, where the estate is large, or from 
any cause an intricate and perplexing one to settle, 
the appointment of two or more administrators may 
be wise and preferable, and hence the court may 
exercise a liberal discretion in this respect, even 
though interested parties should oppose; 10 but it 


1- D.C.—Dante v. Hutchins, 265 F. 

988, 49 App.D.C. 348, certiorari de¬ 
nied 41 S.Ct. 9, 254 U.S. 635, 65 

L.Ed. 450. 

Inadequacy of remedy "by replevin 

(1) The requirement that a plain¬ 
tiff in replevin give hond does not 
entitle the collector of a decedent's 
estate to sue in equity for personal 
property, since the bond could be giv¬ 
en through a bond company at the 
expense of the estate, and any per¬ 
sonal liability assumed by the collec¬ 
tor would be reimbursed from the as¬ 
sets of the estate.—Dante v. Hutch¬ 
ins, supra. 

(2) That a writ of replevin could 
not be executed in such case is not 
shown by allegations that defendant 
keeps the property in a house which 
is closed and equipped with a burglar 
alarm system, since it will not be 
presumed that defendant would ob¬ 
struct a duly authorized officer of 
the law in executing a writ of re¬ 
plevin.—Dante v. Hutchins, supra. 

Rare works of art 

The collector was not entitled to 
maintain a suit in equity against 
the widow of decedent to obtain pos¬ 
session of certain paintings and pic¬ 
tures merely because it was alleged 
that such paintings v and pictures 
were rare works of art, in the ab¬ 
sence of a showing that the loss 
could not adequately be compensated 
in damages; the bill did not show 
ground for equitable relief .in this 
regard where it merely alleged that 
the collection was the property of 
the estate, and did not even dis¬ 
close the disposition made thereof by 
the will.—Dante v. Hutchins, supra. 


Defendant as trustee de son tort 
Allegations, in a bill by collector 
to recover personal property, that 
defendant claimed it as her individ¬ 
ual property, are inconsistent with a 
claim that defendant is a trustee de 
son tort, on which plaintiff based his 
right to sue in equity.—Dante v. 
Hutchins, supra. 

Discovery 

The jurisdiction of equity of col¬ 
lector's suit to recover decedent’s art 
collection cannot be sustained to ob¬ 
tain discovery, where the bill shows 
defendant claimed the property by 
gift from her deceased husband, and 
the only object of discovery must be 
to ascertain the strength or weakness 
of her title, since discovery is grant¬ 
ed only to obtain evidence material 
to plaintiff’s own case.—Dante v. 
Hutchins, supra. 

2. D.C.—Dante v. Miniggio, 46 App. 
D.C. 162, followed in Dante v. 
Hutchins, 46 App.D.C. 170—Berry & 
Whitmore Co. v. Dante, 43 App.D.C. 
110 . 

3. N.J.—Devlin v. Herr, 119 A. 871, 
98 N.J.Law 324—Pavignano v. At¬ 
lantic Casualty Ins. Co., 184 A. 
614, 14 N.J.Misc. 280. 

4. Who may maintain such action. 

Suit to set aside conveyance in 
fraud of claim for death must be 
instituted by general administrator 
or by widow and km.—Lange v. Se- 
manske, 155 A. 783, 108 N.J.Eq. 538. 

5. N.C.—Herndon v. Pratt, 59 N.C. 
327. 

24 C.J. p 1178 note 56. 

Qm Black L.D. 


7. Black L.D. 

Designation of more than one ex¬ 
ecutor see supra § 23. 

8. Mo.—State ex rel. Fansher v. 
Guinotte, 58 S.W.2d 1005, 227 Mo. 
App. 902. 

9. N.J.—In re Messier's Estate, 1 
A.2d 322, 16 N.J.Misc. 434. 

24 C.J. p 1183 note 45. 

10. Mass.—Copeland v. Shapley, 100 
N.E. 1080, 214 Mass. 132. 

24 C.J. p 1183 note 46. 

“The purpose of having* coadmin¬ 
istrators is to have the benefit of 
their judgment and perhaps at all 
times to have different interests rep¬ 
resented. It is desirable to have all 
interested persons satisfied and the 
representatives to work in harmony 
for the best interests of the estate.” 
—In re Drew’s Estate, 236 N.W. 701, 
702, 183 Minn. 374. 

Effect of appointment 

(1) The appointment of a person as 
coadministrator with another shows, 
as a matter of law, that the court 
decided that such person was com¬ 
petent and suitable to act as admin¬ 
istrator.—State ex rel. Gregory v. 
Henderson, 88 S.W.2d 893, 230 Mo. 
App. 1—State ex rel. Fansher v. Gui- 
notte, 58 S.W.2d 1005, 227 Mo.App. 
902. 

(2) The rule was applied notwith¬ 
standing a finding that such person 
was only twentymour years of age 
and without particular business ex¬ 
perience, where there was no finding 
that such person was not compe¬ 
tent or suitable.—State ex rel. Greg¬ 
ory v. Henderson, supra. 
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is only with the consent of the person entitled to 
administer that the appointment can be made. 11 

Where a will nominated a sole executor, the 
court was held without authority to appoint a co- 
exccutor on his application. 12 On the other hand, 
when a person entitled to administration of an es¬ 
tate so desires, he may have another competent 
person associated with him in the office. 13 It has 
been held that such associate need not be selected 
from the class next entitled to the administration, 14 
and that their consent 15 or the consent of all the 
distributees 16 is not necessary; but there is au¬ 
thority that the appointment of coadministrators 
must come from the class designated by statute, 17 
and be made in compliance with the procedure pre¬ 
scribed by statute. 18 

It has been held that the probate court has no 
power to appoint a coexecutor while its decree ap¬ 
pointing an executor stands, 19 but a court has ap¬ 
pointed an additional administrator against the 
protest of one already appointed. 20 


An executor and an administrator cannot be 
joined, and hence the appointment of an adminis¬ 
trator as the associate of an executor is void. 21 

The compensation of coexecutors and coadminis¬ 
trators is considered supra § 872, and actions be¬ 
tween such representatives supra §§ 695, 725. 

§ 1042. Powers and Duties 

With respect to the representation and administra¬ 
tion of their decedent's estate, corepresentatives are re¬ 
garded in law as one person, and the acts of one are 
generally deemed to be the acts of all. 

With respect to the representation and adminis¬ 
tration of their decedent’s estate, coexecutors 22 
and coadministrators 23 are regarded in law as one 
person, or as an entity, and consequently, in the 
absence of fraud, 24 the acts of one or some of them 
in relation to the regular administration of the 
estate are generally deemed to be the acts of, and 
binding on, all, inasmuch as they have a joint and 
entire authority over the whole property; 25 and 


Refusal to serve 

Although a statute permits the 
widow and a child, or the widow and 
two or more children, of a decedent, 
to be appointed joint administrators 
in the discretion of the court, if they 
agree, they cannot be compelled to 
act together if either is unwilling to 
act as joint administrator with the 
other; and in such a case either the 
widow or one or all of the children 
must he appointed administrator.— 
Williams v. Williams, 25 App.D.C. 32, 

4 Ann.Can. 450. 

In. absence of proof as to business 
ability and experience of petitioner 
for letters of administration, letters 
issued to petitioner and county treas- 
urer.—Tn re Di Roberto's Estate, 275 
N.Y.S. 443, 153 Misc. 222. 

XI. Md.—Baldwin v. Hopkins, 187 A. 
884, 171 Md. 97. 

Mo.—State ex rel. Fansher v. Gui- 
notlc, 58 S.W.2d 1005, 227 Mo.App. 
902. 

24 C.J. p 1184 note 49. 

12. Ill,—Sartain v. Davis, 154 N.E. 
101, 323 IU. 269. 

13. N.Y.—In re Fichter's Estate, 279 
N.Y.S. 597, 156 Misc. 390. 

24 C.J. p 1183 note 47. 

Title of coadministrator 

Coadministrator appointed at re¬ 
quest of administrator can have no 
better title, as to right to serve, 
than person making such request-— 
In re Findlay, 170 N.E. 471, 253 N.Y. 
1, reversing In re Findlay’s Adm’rs, 
238 N.Y.S. 489, 226 App.Div, 638. 

14. Ky.—Shropshire v. Withers, 5 J. 
J.Marsh. 210. 


15. Ky.—Shropshire v. Withers, su¬ 
pra. 

24 C.J. p 1184 note 48. 

16. N.Y.—In re Fichter’s Estate, 279 
N.Y.S. 597, 155 Misc. 399. 

17. S.C.—In re Youman’s Estate, 163 
S.E. 884, 165 S.C. 337. 

“Person first entitled to adminis¬ 
ter,” within the meaning of a statute 
authorizing the granting of admin¬ 
istration to two or more persons 
with the consent of the person first 
entitled, is that person selected by 
the orphans’ court from the class of 
persons entitled to administer. 
Baldwin v. Hopkins, 187 A. 884, 171 
Md. 97. 

18. S.C.—In re Youman’s Estate, 163 
S.E. 884, 165 S.C. 337. 

19. Mass.—Cogswell v. Hall, 67 N.E. 
638, 183 Mass. 575. 

r.I.—B riggs v. Westerly Prob. Ct., 
50 A. 335, 23 R.I. 125. 

20. Iowa.—Head v. Howe, 13 Iowa 
50. 

21. Conn.—Terry's Appeal, 34 A. 
1032, 67 Conn. 181. 

24 C.J. P 1184 note 53. 

22. U.S.—Irwin v. Larson, C.C.A. 
Fla., 94 F.2d 187, 189, 115 A.L.R. 
386, citing Corpus Juris. 

Del.—Sellers v. Joseph Bancroft & 
Sons Co., Ch., 17 A.2d 831. 

Fla.— Eastman Co, v. Anyon, 156 So. 
302, 116 Fla, 137. 

Md.—Appeal of Farmer, 111 A. 771, 
137 Md. 155. 

N.Y.—In re Appell, 192 N.Y.S. 136, 
199 App.Div. 580—In re Heubach’s 
Will, 300 N.Y.S. 802, 165 Misc. 196 

_In re Junkersfeld's Estate, 269 

N.Y.S. 514, 150 Misc. 436, appeal 
dismissed 272 N.Y.S. 919, 242 App. 
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Div. 708, reversed on other grounds 
279 N.Y.S. 481, 244 App.Div. 260, 
motion denied 291 N.Y.S. 159, 248 
App.Div. 886. 

Tex.—Kelly v. Lobit, Civ.App., 142 S. 
W.2d 301. 

W.Va.—Highland v. Empire Nat. 
Bank of Clarksburg, 172 S.E. 551, 
114 W.Va. 498. 

24 C.J. p 1184 note 55. 

Admission by corepresentative see 
Evidence § 367 b. 

Right to enforce liability on adminis¬ 
tration bond see supra § 967. 

23. Dei. : —Sellers v. Joseph Bancroft 
& Sons Co., Ch., 17 A.2d 831. 

Md.—Appeal of Farmer, 111 A. 771, 
137 Md. 155. 

N.Y.—In re Heubach’s Will, 300 N.Y. 

S. 802, 165 Misc. 196. 

24 C.J. P 1184 note 56. 

24. Del.—Sellers v. Joseph Bancroft 
& Sons Co., Ch., 17 A.2d 831. 

25. U.S.—Irwin v. Larson, C.C.A. 
Fla., 94 F.2d 187, 115 A.L.R. 386. 

Del.—Sellers v. Joseph Bancroft & 
Sons Co., Ch., 17 A.2d 831, 835, cit¬ 
ing Corpus Juris. 

Fla.—Gais v. Drew, 194 So. 325, 142 
Fla. 143—Eastman Co. v. Anyon, 
156 So. 302, 116 Fla. 137. 

Mo.—State ex rel. Cantley v. Akin, 
22 S.W.2d 836, 839, 224 Mo.App. 
114, citing Corpus Juris. 

N.Y.—In re Hammer’s Estate, 261 N. 
Y.S. 478, 237 App.Div. 497, re¬ 

versing 258 N.Y.S. 841, 144 Misc. 
39, and affirmed In re Ehlert, 185 
N.E. 789, 261 N.Y. 677, reargument 
denied 188 N.E. 104, 262 N.Y. 647. 
Tex.—Kelly v. Lobit, Civ.App., 142 S. 
W.2d 301. 

24 C.J. P 1184 note 57. 
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this rule has been said to apply, even though some 
do not participate in the particular matter or thing 
but are, on the contrary, clearly opposed thereto. 26 
Thus, while notice in a legal proceeding touching 
the estate ought regularly to be addressed to all 
its representatives, notice to one legal representa¬ 
tive of an estate is ordinarily notice to all. 27 

A distinction between the two classes of rep¬ 
resentatives has been drawn, to the effect that, al¬ 
though each executor represents the testator, all 
the administrators represent the intestate, and 
hence a single administrator cannot bind his as¬ 
sociates, 28 but this distinction has not been fol¬ 
lowed generally. 29 There is authority that the rule 
that one executor may act for all is limited to acts 
of a ministerial nature and that all must concur in 
acts involving the exercise of judgment and dis¬ 
cretion, 30 such as the voting of corporate stock. 31 

An executor has no power, by virtue of his of¬ 
fice, to sign the name of his coexecutor, 32 nor, in 


the absence of statute to the contrary, 33 can such 
power be delegated to him by his coexecutor ; 3 * 
but it has been held that one administrator may rat¬ 
ify the act of another administrator in signing his 
name. 35 

Where a will provides for decision by a majority 
of the executors, an executor who occupies con¬ 
flicting positions, as fiduciary and claimant, is ex¬ 
cluded from participation in the decision. 36 

Executors acting as trustees. As a general rule 
executors, although clothed with an ultimate duty 
to act as trustees, are not, until they so act, com¬ 
pelled to act jointly, as is the case of trustees gen¬ 
erally; 37 but special duties imposed by the will 
may constitute, or partake of the nature of, a trust, 
so as to demand joint or majority action, 38 and the 
rule that one may act for all does not apply to any 
acts which are done as trustee rather than as ex¬ 
ecutor. 39 


Recovering* insurance proceeds 
Ky.—Oldham’s Trustee v. Boston Ins. 
Co., 226 S.W. 106, 189 Ky. 844, 

16 A.L.R. 305. 

Posting* notice of appointment 

A nonresident coexecutor could 
properly leave the matter of attend¬ 
ing to posting of notice of executors' 
appointment to executor who lived in 
county where estate was being ad¬ 
ministered, where no ulterior motive 
on coexecutor’s part was shown.— 
In re Nicholson’s Estate, 300 N.W. 
332, 230 Iowa 1191. 

■Voting* stock 

The right of a coexecutor or ad¬ 
ministrator to vote corporate stock 
belonging to the estate is not an act^ 
in the "regular course of adminis-* 
tration,” within this principle.—Sell¬ 
ers v. Joseph Bancroft & Sons Co., 
Del.Ch., 17 A.2d 831, 836. 

Testamentary provision for sala¬ 
ries for some of the executors but 
not for others does not evidence an 
intent that the executors to whom 
salaries are given shall have the 
principal charge and control of the 
estate, or that their decisions shall 
be controlling where differences arise 
between them and their associates.— 
Nester v. Nester, 118 N.T.S. 1009, 124 
N.Y.S. 974, 68 Misc. 207. 

26. Del.—Sellers v. Joseph Bancroft 
& Sons Co., Ch., 17 A.2d 831. 

27. U.S.—Irwin v. Larson, C.C.A. 
Fla., 94 F.2d 187, 115 A.L.R. 386. 

26. N.C.—Jordan v. Spiers, 18 S.E. 

327, 113 N.C. 344. 

24 C.J. p 1184 note 58. 


29. Ind.—Herald v. Harper, 8 Blackf. 

170. 

24 C.J. p 1184 note 59. 

30. N.Y.—Matter of Ringler, 127 N. 

Y.S. 934, 70 Misc. 576. 

24 C.J. p 1185 note 63. 

“The requirement in the statute for 
joint activity means the joint exer¬ 
cise of discretion and judgment; and 
while such statute forbids the dele¬ 
gation by one coexecutor to another 
of such power, when a coexecutor has 
exercised such discretion and judg¬ 
ment in a given matter, he can au¬ 
thorize his coexecutor to perform 
acts necessary to carry the purpose 
determined upon into effect;’’ so, 
where executor was an active par¬ 
ticipant in negotiations leading up 
to execution of memorandum evi¬ 
dencing agreement for lease of prop¬ 
erty in which decedent had an inter¬ 
est and authorized the signing of 
memorandum by his co executor, fact 
that the memorandum was signed 
only by the coexecutor did not render 
the agreement void, and proof of 
participation and consent in making 
of agreement and the delegation to 
coexecutor of authority to sign for 
the executor could be shown by acts 
and conduct of the executor without 
recourse to an instrument in writ¬ 
ing.—Dondero v. Turrillas, 94 P.2d 
276, 59 Nev. 374. 

Executors' appeal from denial of 
new trial was not dismissed where 
stipulation of two of them for dis¬ 
missal of appeal was opposed by ex¬ 
ecutrix.—Mowry v. Stewart State 
Bank, 227 N.W. 660, 178 Minn. 509. 

31. W.Va.—Highland v. Empire Nat. 

Bank of Clarksburg, 172 S.E. 544, 

114 W.Va. 473. 
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32. Mo.—Wayland v. Pendleton, 
App., 73 S.W.2d 288, reversed on 
other grounds 85 S.W.2d 492, 337 
Mo. 190. 

N.Y.—Matter of Ringler, 127 N.Y.S. 
934, 70 Misc. 576. 

33. Cal.—California Pac. Title & 
Trust Co. v. Crocker First Nat. 
Bank, 21 P.2d 475, 131 Cal.App. 
487. 

34. Mo.—Wayland v. Pendleton, 
App., 73 S.W.2d 288, reversed on 
other grounds 85 S.W.2d 492, 337 
Mo. 190. 

N.Y.—Matter of Ringler, 127 N.Y.S. 
934, 70 Misc. 576. 

35. Mo.—Vandeventer v. Florida 
Sav. Bank, 141 S.W. 900, 162 Mo. 
App. 34. 

24 C.J. p 1185 note 66. 

36. N.Y.—In re Young’s Estate, 282 
N.Y.S. 772, 156 Misc. 795, 801. 

37. N.Y.—Bogert v. Hertell, 4 Hill 
492. 

Pa.—Fesmire v. Shannon, 22 A. 898, 
143 Pa. 201. 

38. N.C.—Ryder v. Oates, 92 S.E. 
508, 173 N.C. 569. 

W.Va.—Highland v. Empire Nat. 
Bank of Clarksburg, 172 S.E. 544, 
114 W.Va. 473. 

24 C.J. p 1185 note 69. 

39. U.S.—Irwin v. Larson, C.C.A. 
Fla., 94 F.2d 187, 189, 115 A.L. 
R. 386, citing Corpus Juris. 

N.C.—Ryder v. Oates, 92 S.E. 508, 
173 N.C. 569. 

W.Va.—Highland v. Empire Nat. 
Bank of Clarksburg, 172 S.E. 551, 
114 W.Va. 498. 

24 C.J. p 1185 note 70. . 
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§ 1043. - Collection and Management of 

Estate 

a. In general 

b. Custody of assets, books, and papers 

c. Transfer or assignment of assets 

d. Mortgage or pledge 

e. Contracts; notes 

a. In General 

Each corepresentative has, as a general rule, the 
right to receive all debts or other assets due the estate, 
and to discharge the debtors. 

Each executor 40 or administrator 41 has the right 
to receive all debts due the estate or other assets 
which may come into his hands, and may discharge 
the debtors. Each of the representatives has the 
right to institute an action to enforce a claim of 
the estate; 42 but the right to enforce claims due 
the estate is joint to the extent that a bar as against 
one representative is a bar as against all. 43 

Compositions and compromises. It is usually con¬ 
sidered that each representative has the right to 
compound or compromise debts or causes of ac¬ 
tion in favor of or against the estate, 44 in spite of 
the actual and known dissent of the corepresenta¬ 
tive; 45 but the existence of such right has been 
denied. 46 

Submission to arbitration. One of several rep¬ 
resentatives may submit to arbitration a matter 


which would have been properly submitted had 
he been the sole representative. 47 

Confession of judgment. One of several execu¬ 
tors or administrators cannot bind the others by 
a confession of judgment. 48 

Investments. When a power of investment is 
conferred on the executors by the will, they be¬ 
come subject to the rule requiring joint action by 
trustees. 49 

Releases. The power to collect assets of the es¬ 
tate, above referred to, confers on a single repre¬ 
sentative the power to release an obligation evi¬ 
dencing or securing a debt to the estate; 50 this 
power has been held to extend to cases where the 
obligation was taken to the representatives joint¬ 
ly, 51 although this has been denied. 52 A single 
representative cannot, however, release a security 
except on payment, 53 or release a promise made to 
an associate individually. 54 

Leases. One of several administrators may as¬ 
sign a lease. 55 A statutory requirement of ma¬ 
jority action by corepresentatives is applicable to 
their execution of a lease; 56 but the bringing of 
an action for rent is considered sufficient adoption 
and ratification by the others. 57 

Assent to legacies. One of several coexecutors 
may assent to legacies so as to bind the others. 58 
Where an executrix was given, by the will, the 


40 . On..—Ifarmers’ & Merchants' 
Hank v. Willie. 12S S.E. 899, 33 
Ga.App. 520. 

N.Y.—In re Leopold’s Estate, 181 
N.E. 570, 259 N.Y. 274, 85 A.L.R. 
197, reversing' 253 N.Y.S. 354, 233 
App.Div. 412. 

24 C.J. p 1185 note 71. 

Collection of assets by surviving 
representative see infra § 1047. 
Payment of deposit on order or check 
of coreprosentative see Banks and 
Banking § 337. 

Rule applied to payment of a mort¬ 
gage held by executors as trustees 
under the will.—Fosmyer v. Shannon, 
22 A. 898, 143 Fa. 201. 

41. N.Y.—In re Leopold’s Estate, 
181 N.E. 570, 259 N.Y. 274, 85 A. 
L.R. 197, reversing 253 N.Y.S. 354, 
233 App.Div, 412. 

24 C.J. p 1185 note 72. 

42 . N.Y.—In re Heubach’s Will, 300 
N.Y.S. 802, 165 Misc. 196. 

43. Ky.—Turner v. Debell, 2 A.K. 
Marsh. 383. 

44. N.Y.—In re Heubach’s Will, 300 
N.Y.S. 802, 165 Misc. 196. 

24 C.J. p 1187 note 11. 

45. N.Y.—In re Leopold’s Estate, 181 
N.E. 570, 259 N.Y. 274, 85 A.L.R. 


197, reversing 253 N.Y.S. 354, 233 
App.Div. 412. 

46. N.C.—Jordan v. Spiers, 18 S.E. 
327, 113 N.C. 344. 

24 C.J. p 1187 note 12. 

47. U.S.—-Irwin v. Larson, C.C.A.Fla., 
94 F.2d 187, 190, 115 A.L.R. 380, 
citing Corpus Juris. 

24 C.J. p 1187 note 19. 

48. Pa.—Shamokin Packing Co. v. 
Ivehler Estate, 40 Pa.Dist. & Co. 
529, 15 Northumb.Leg.J. 36. 

24 C.J. p 1187 note 21. 

49. Ill.—Wilson v. Mason, 42 N.E. 
134, 158 Ill. 304, 49 Am.S.R. 162, 
affirming 57 Ill.App. 325. 

24 C.J. P 1187 note 6. 

Executors acting as trustees see su¬ 
pra § 1042. 

Estoppel of legatees to complain. 

Where two of four executors in¬ 
vested in three and one half per cent 
United States liberty bonds, but sub¬ 
sequently sold them and subscribed 
for an equal amount of four per cent 
liberty bonds, but failed to consum¬ 
mate the purchase because of the op¬ 
position of the legatees, the first 
payment being lost to the estate, the 
legatees could not contend that such 
executors should be liable for such 
loss because the investment was 
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made by less than a majority of all 
the executors, the legatees having 
for years known that the two execu¬ 
tors performed practically all the 
duties imposed by the will.—In re 
McDonald's Estate, 188 P. 523, 110 
Wash. 366. 

50. N.Y.—Stuyvesant v. Hall, 2 
Barb.Ch. 151. 

24 C.J. p 1187 note 14. 

51. N.Y.—People v. Miner, 37 Barb. 
466, 23 How.Pr. 223, reversing 32 
Barb. 612. 

24 C.J. p 1187 note 15. 

52. Me.—Pearce v. Savage, 51 Me. 
410. 

53. Ark.—Clark v. Gramling, 16 S. 
W. 475, 54 Ark. 525. 

24 C.J. p* 1187 note 17. 

54. Vt.—Gleason v. Lillie, 1 Aik. 28. 

55. Ky.—Lewis v. Ringo, 3 A.K. 
Marsh. 247. 

56. Utah.—Utah L. & T. Co. v. Gar- 
butt, 23 P. 758, 6 Utah 342. 

24 C.J. p 1189 note 37. 

57. N.Y.—Loew v. Bedford, 212 N. 
Y.S. 302, 125 Misc. 866. 

58. S.C.—State v. Bates, 17 S.E. 
28, 38 S.C. 326. 
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right to decide whether or not conditions on which 
a legacy was to be paid had been complied with, 
the fact that she and her coexecutor wasted the es¬ 
tate did not disqualify her to determine that the 
legatee was entitled to receive the legacy, so that 
its payment might be enforced against her coexecu¬ 
tor. 69 

b. Custody of Assets, Books, and Papers 

Generally speaking, the rights of corepresentatives 
to the custody and control of assets, books, and papers 
belonging to the estate are equal, and the possession of 
one is regarded as the possession of all. 

Generally speaking, the rights of coexecutors or 
coadministrators to the custody and control of as¬ 
sets belonging to the estate are equal, 60 and the 
possession of one is regarded as the possession of 
all, 61 unless the one who has actual possession holds 
under a claim of individual ownership. 62 One rep¬ 
resentative has no right to prevent his associates 
from collecting the assets of the estate or holding 
them in their possession for the purposes of ad¬ 
ministration, 63 except in case of mismanagement or 
of existing or impending insolvency, when a repre¬ 
sentative may be enjoined from acting further and 
compelled to restore the assets in his hands, 64 or 
a receiver may be appointed, who may act with the 
remaining solvent executors if they consent; oth¬ 
erwise there should be an appointment generally. 66 

Contracts between executors as to the custody 
of assets may be sustained, 66 and, when the will 
gives to one executor full possession and control 
of the assets, the other executor is not entitled to 
the joint custody thereof. 67 The surrogate may, 

59. N.J.—Sternberg v. Wolf, 100 A. 

333, 87 N.J.Eq. 49. 

€ 0 . Minn.—In re Drew’s Estate, 236 
N.W. 701, 183 Minn. 374. 

N.Y.—In re Slensby’s Will, 7 N.Y.S. 2d 
471, 169 Misc. 292. 

24 C.J. p 1185 note 74. 

Securities 
S.C.—Smith v. 

275, 115 S.C. 145. 

61. N.Y.—In re Junkersfeld's Es¬ 
tate, 269 N.Y.S. 514, 150 Misc. 436, 
appeal dismissed 272 N.Y.S. 919, 

242 App.Div. 708, reversed on oth¬ 
er grounds 279 N.Y.S. 481, 244 App. 

Div. 260, motion denied 2*91 N.Y.S. 

159, 248 App.Div. 886—In re Ap- 

• pell, 192 N.Y.S. 136, 199 App.Div. 

580—Matter of Watson, 148 N.Y.S. 

902, 86 Misc. 588, affirmed In re 
Hoffman’s Will, 150 N.Y.S. 776, 165 
App.Div. 252. 

62. N.Y.—Matter of Watson, supra. 

63. Ga.—Hall v. Carter, 8 Ga. 388. 

*24 C.J. p 1185 note 77. 

“The probate court has jurisdiction 
to order coadministrators to hold and 


under statute, have power to compel moneys of 
the estate to be deposited to the joint credit of to- 
executors. 68 

It has been held that, where assets, or funds aris¬ 
ing from the disposal thereof, are in the joint cus¬ 
tody of the representatives, their action with rela¬ 
tion thereto must be joint, 69 while other cases do 
not recognize such a rule. 70 

Custody of books and papers . The title of co¬ 
executors to books and papers is equal; each is 
entitled to inspect and to know what they contain, 71 
but a majority may agree in whose manual custody 
they shall be. 72 

c. Transfer or Assignment of Assets 

(1) In general 

(2) Real property 

(1) In General 

Although there is authority opposed as to admin- 
istrators, the general rule is that one of two or more 
representatives can sell or dispose of the personal as¬ 
sets of the estate as fully as if all Join in the transfer. 

As a general rule one of two or more executors 
possesses the power of selling and disposing of 
the personal assets of the estate as fully as if all 
join in the act of transfer; 73 and the same has 
been held to be true of administrators, 74 although 
this has been denied. 75 

Negotiable instruments . One coexecutor 76 or 
coadministrator 77 may assign a note made payable 
to decedent. It has been held necessary that all 
the representatives should join in the transfer of 

S. 933, 33 Misc. 542, 2 Mills Surr. 
100 . 

24 C.J. p 1186 note 84. 

72. N.Y.—Bronson v. Bronson, 48 
How.Pr. 481. 

73. Ala.—Kershaw v. Hicks, 108 So. 

513, 514, 214 Ala. 605, quoting 

Corpus Juris. 

24 C.J. p 1186 note 87. 

Assignment of mortgage 
Mass.—George v. Baker, 3 Allen 326. 
N.Y.—-Bogert v. Hertell, 4 Hill 492, 
reversing 9 Paige 52. 

74. Conn.—Beecher v. Buckingham, 
18 Conn. 110, 44 Am.D. 580. 

Mo.—Vandeventer v. Florida Sav. 
Bank, 141 S.W. 900, 162 Mo.App. 34. 

75. N.C.—Gordon v. Finlay, 10 N.C. 
239. 

76. Ill.—Dwight v. Newell, 15 Til. 
333. 

24 C.J. p 1186 note 90. 

77. R.I.—Mackay v. St. Mary's 
Church, 23, A. 108, 15 R.I. 121, 2 
Am.S.R. 881. 

23 C.J. p 1186 note 91. 


Heyward, 105 S.E. 


distribute estate funds jointly.”—In 
re Drew's Estate, 236 N.W. 701, 183 
Minn. 374. 

64. N.Y.—Wood v. Brown, 34 N.Y. 

337—Elmendorf v. Lansing, 4 

Johns.Ch. 562. 

65. N.Y.—Jenkins v. Jenkins, 1 

Paige 243. 

24 C.J. p 1185 note 79. 

66. S.C.—Berry v. Tart, 19 S.C.L. 4. 

67. N.Y.—Matter of Trelease, 100 N. 
Y.S. 1051, 115 App.Div. 654. 

24 C.J. p 1185 note 82. 

68. N.Y.—In re Hoagland, 64 N.Y.S. 
920, 51 App.Div. 347, affirmed 58 
N.E. 1088, 164 N.Y. 573. 

24 C.J. p 1185 note 83. 

69. Ark.—Clark v. Gramling, 16 S.W. 
475, 54 Ark. 525. 

24 C.J. p 1184 note 60. 

70. Pa.—Fesmire v. Shannon, 22 A. 
898, 143 Pa. 201, distinguishing De 
Haven v. Williams, 80 Pa. 480, 
21 Am.R. 107. 

24 C.J. p 1184 note 61. 

71. N.Y.—Matter of Stein, 68 N.Y. 
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an obligation taken to the representatives jointly, 78 
but there would seem to be no reason for such a 
requirement where the obligation is in fact an as¬ 
set of the estate, and it has accordingly been held 
that such an obligation may be transferred by a 
single representative. 79 

(2) Real Property 

A power to sell realty may, unless the terms of the 
will require a different construction, be exercised by the 
representatives who qualify or survive, or who remain in 
office after others resign. Unless a statute or the will 
provides to a different effect, all who have qualified and 
who remain in office must Join in conveying. 

At common law a mere naked power of sale 
of realty, as distinguished from a power coupled 
with an interest, could not be exercised by less than 
the entire number of executors named in the will, 
so that it could not be exercised by the survivor or 


survivors of them, or by those remaining in office 
after others resigned or were disqualified, 80 unless 
the power was given to the executors ratione of¬ 
ficii, 81 or was coupled with a trust, as where some¬ 
thing was directed to be done in which third per¬ 
sons were interested, who had the right to call on 
the executors to exercise the power. 82 This rule 
was modified by an early English statute as to 
eases in which some of the executors refused to 
qualify and act, and as so modified was adopted as 
a portion of the common law of the United States. 83 
Accordingly, the general rule, as embodied in some 
statutes, now is that a power of sale of realty may, 
unless the terms crE the will require a different con¬ 
struction, 84 be exercised by the representatives who 
qualify or survive, 6r who remain in office after 
others resign. 85 According to the decisions of the 


78. N.C.—Johnson v. Mangum, 65 N. 
C. 146. 

24 C.J. p 1186 note 02. 

79. N.Y.—Bogert v. Hertell, 4 Hill 
402. reversing 0 Paige 52. 

24 C.J. p 1186 note 93. 

80. Ala.—Tarver v. Haines, 55 Ala. 
503. 

Ky.—Wooldridge’s Heirs v. Watkins, 

3 Bibb 340. 

N.Y.—Osgood v. Franklin, 2 Johns. 
Ch. 1, 7 Am.D. 613, affirmed 14 
Johns. 527—Bergen v. Bennett, 1 
Cai.Cas. 16, 2 Am.D. 281. 

24 C.J. p 1187 note 22, 

81. U.S.—U. S. Bank v. Beverly, D. 
C., 1 How. 134, 11 L.Ed. 75—Peter 
v. Beverly. D.C., 10 Pet. 532, 9 L. 
Ed. 522—Lloyd's Lessee v. Taylor, 
I>a., 2 Dali. 223, 1 L.Ed. 357. 

Ky.—Clay v. Hart, 7 Dana 1. 

Md.—Magruder v. Peter, 11 Gill & J. 
217. 

Mass.—Gould v. Mather, 104 Mass. 
283—Chandler v. Rider, 102 Mass. 
268—Shelton v. Homer, 5 Mete. 462. 
Mo.—Gaines v. Fender, 82 Mo. 497. 
N.Y,—Conover v. Hoffman, 14 N.Y. 
Super. 214, affirmed 1 Abb.Dec. 429, 
15 Abb.Pr. 100—Osgood v. Frank¬ 
lin. 2 Johns.Ch. 1, 7 Am.D. 513, af¬ 
firmed 14 Johns, 527. 

N.C,—Simpson v. Simpson, 93 N.C. 
373, 

Pa.—O'Rourke v. Sherwin, 27 A. 43, 
156 Pa. 285, 33 Wkly.N.C. 38. 
S.C.—Dick v. Harby, 26 S.E. 900, 48 
S.C. 516—Jennings v. Teague, 14 S. 
C. 229. 

Tex.—Terrell v. McCown, 43 S.W. 2, 
91 Tex. 231, reversing, Civ.App., 40 
S.w. 54—McDonald v. Hamblen, 14 
S.W- 1042, 78 Tex. 628. 

Va.—Davis v. Christian, 15 Gratt. 11, 
56 Va. 11. 

8a. U.S.—U. S. Bank v. Beverly, D. 
a, 1 How. 134, 11 L.Ed. 75—Peter 
v, Beverly, D.C., 10 Pet. 532, 9 L. 
Ed. 522. 


D.C.—Coombs v. O’Neal, 8 App.D.C. 
405. 

Ky.—Muldrow’s Heirs v. Fox’s Heirs, 

2 Dana. 74. 

Md.—Gray v. Lynch, 8 Gill 403. 
Mo.—Gaines v. Fender, 82 Mo. 497. 
N.Y.—Osgood v. Franklin, 2 Johns. 
Ch. 1, 7 Am.D. 513, affirmed 14 
Johns. 527. 

S.C.—Dick v. Harby, 26 S.E. 900, 48 
S.C. 516—Bredenburg v. Bardin, 15 
S.E. 372, 36 S.C. 197. 

Tenn.—Robertson v. Gaines, 2 
Humphr. 367. 

83. Ill.—Clinefelter v. Ayres, 16 Ill. 
329. 

84. U.S.—Peter v. Beverly, D.C., 10 
Pet. 532, 9 L.Ed. 522. 

Cal.—Burnett v. Piercy, 86 P. 603, 
149 Cal. 178. 

N.Y.—:Hyatt v. Aguero, 1 N.Y.S. 339, 
56 N.Y.Super. 63, 14 N.Y.Civ.Proc. 
286—Herriot v. Prime, 33 N.Y.S. 
970, 87 Hun 95, affirmed 49 N.E. 
142, 155 N.Y. 5. 

24 C.J. P 1187 note 25 [c]. 

85. U.S.—Peter v. Beverly, D.C., 10 

Pet. 532, 9 L.Ed. 522. j 

Ala.—Robinson v. Allison, 74 Ala. j 
254. 

Conn.—Solomon v. Wixon, 27 Conn. 
520. 

D.C.—Kennedy v. Mangan, 278 F. 

1009, 51 App.D.C. 296. 

Ill.—Ely v. Dix, 9 N.E. 62, 118 Ill. 
477. 

IVfass.—Warden v. Richards, 11 Gray 
277. 

Miss.—Glidewell v. Pannell, 130 So. 
288, 158 Miss. 249. 

N.J.—Weimar v. Fath, 43 N.J.Law 1 
—Magie v. Kirkpatrick, 112 A. 725, 
92 N.J.Eq. 386—Lippincott v. Wik- 
off, 33 A. 305, 54 N.J.Eq. 107— 
Clark v. Denton, 36 N.J.Eq. 419, 
affirmed 36 N.J.Eq. 534. 

N.Y.—Leggett Hunter, 19 N.Y. 

445, affirming 25 Barb. 81—Ander¬ 
son v. Davison, 42 Hun 431—In re 
Bull, 45 Barb. 334, 31 How.Pr. 69— 
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Dominick v. Michael, 6 N.Y.Super. 
374—Friedbar Realty Corporation 
v. Sanford, 198 N.Y.S. 38, 119 Misc. 
621—Carroll v. Conley, 9 N.Y.S. 
865—Shifter v. Dietz, 52 How.Pr. 
372, reversed on other grounds 83 
N.Y. 300—Niles v. Stevens, 4 Den. , 
399—Sharp v. Pratt, 15 Wend. 610 
—Ogden v. Smith, 2 Paige 195. 

N.C.—Cowles v. Reavis, 13 S.E. 930, 
109 N.C. 417—Marr v. Peay, 6 N.C. 

84, 5 Am.D. 521—Miller v. White, 

1 N.C. 135, 1 Am.D. 591. 

Pa.—Crozer v. Green, 148 A. 506, 298 
Pa. 438—Philadelphia Trust Safe 
Deposit & Ins. Co. v. Lippincott, 
106 Pa. 295, 41 Leg.Int. 429, 15 
Wkly.N.C. 69—Cobb v. Biddle, 14 
Pa. 444—Miller v. Meetch, 8 Pa. 
417. 

R. I.—Bailey’s Petitioner, 1 A. 131, 15 

R. I. 60—Pell v. Mercer, 14 RI. 
412. 

S. C.-*-Bredenburg v. Bardin, 15 S.E. 
372, 36 S.C. 197—Smith v. Winn, 4 

S. E. 240, 27 S.C. 591—De Saussure 
v. Lyons, 9 S.C. 492—Mallet v. 
Smith, 27 S.C.Eq. 12, 60 Am.D. 107. 

Tex.—Gray v. McCurdy, 266 S.W. 
396, 114 Tex. 217, 36 A.L.R. 820, 
reversing McCurdy v. Gray, Civ. 
App., 239 S.W. 641—Terrell v. Mc¬ 
Cown, 43 S.W. 2, 91 Tex. 231, re¬ 
versing, Civ.App., 40 S.W. 54—Mc¬ 
Donald v. Hamblen, 14 S.W. 1CH42,. 
78 Tex. 628. 

Va.—Nelson v. Carrington, 4 Muaf. 

332, 18 Va. 332, 6 Am.D. 519. 

24 C.J. p 1187 note 25, p 1188 note 
26, p 165 note 29 [a]. 

Statute held retrospective, applying 
to wills already made and admitted 
to probate.—Bredenburg v* Bardin,. 15- 
S.E. 372, 36 S.C. 197. 

Necessity of reciting co executor's 
death 

Where a deed is executed by one of 
two executors under a provision of 
the will authorizing such executor- 
to convey the land after* the death of 
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courts in some jurisdictions, 86 although not in oth¬ 
ers, 87 it is held that such a statute applies where 
the power is merely discretionary, as well as where 
it is mandatory. In some jurisdictions the renunci¬ 
ation of executors who fail to act must be formal 
and of record to enable the other executor to con¬ 
vey, 88 but in others it may be established as any 
other fact. 89 

All who have qualified and who remain in office 
must join in conveying, 90 unless the statute permits 
a sale and conveyance to be made by fewer than 
the full number, 91 or unless the will provides that, 
in case of differences among the executors as to 
whether or not to sell, the decision shall rest with 
a named executor; 92 but, if one or more fail to 
qualify or vacate the office, those who do qualify 
or who remain in office may execute the deed 
alone. 93 A contract of sale by less than the full 
number may be ratified by those who did not join 
therein. 94 On the refusal of a coexecutor to join 
in a proper sale by his associate he may be com¬ 
pelled by the court to do so. 95 

Where the will has conferred on two executors 


the power to sell the testator s real estate, one of 
the executors cannot bind the other by agreeing to 
a change in the terms of a contract of sale. 96 

A coexecutor may dispose of what personal in¬ 
terest he possesses in the estate without the con¬ 
sent of his associates. 97 A deed made by one ad¬ 
ministrator under order of court, and reciting pay¬ 
ment of the purchase money, may be sufficient to 
convey an equitable title, although a coadministra¬ 
tor did not join therein. 98 

d. Mortgage or Pledge 

A corepresentative may pledge the assets of the es¬ 
tate for the payment of its debts. A testamentary pow¬ 
er to mortgage realty must be exercised in pursuance of 
its terms. 

The power of individual disposition of decedent’s 
personalty empowers a representative to pledge the 
assets of the estate for the payment of its debts, 99 
and, although a pledge has been collusive, for the 
payment of the representative’s individual obliga¬ 
tion, yet, where the assets have passed to an inno¬ 
cent purchaser, they cannot be recovered from him 
without reimbursing him. 1 


liis coexecutor, who was life tenant 
of the land, the deed need not re¬ 
cite the death of the coexecutor, as 
that will be presumed.—Cowles v. 
Reavis, 13 S.E. 930, 109 N.C. 417. 

86. Ill.—Ely v. Dix, 9 N.E. 62, 118 
Ill. 477. 

Pa.—McDowell v. Gray, 29 Pa. 211— 
Cobb v. Biddle, 14 Pa. 444—Miller 
v. Meetch, 8 Pa. 417. 

Tex.—Johnson v. Bowden, 37 Tex. 

621, 43 Tex. 670. 

24 C.J. P 1187 note 25 [b] (1). 

87. Ala.—Robinson v. Allison, 74 
Ala. 254—Mitchell v. Spence, 62 
Ala. 450—Marks v. Tarver, 59 Ala. 
335. 

Ky.—Coleman v. McKinney, 3 J.J. 
Marsh. 246—Wooldridge v. Wat¬ 
kins, 3 Bibb 349. 

Miss.—Clark v. Hornthal, 47 Miss. 
434. 

24 C.J. p 1187 note 25 [b] (2). 

88. Ill.—Clinefelter v. Ayres, 16 Ill. 
329. 

24 C.J. p 1188 note 27. 

89. N.C.—Marr v. Peay, 6 N.C. 84, 
5 Am.D. 521. 

S.C.—Uldrick v. Simpson, 1 S.C. 283. 
Va.—Nelson v. Carrington, 4 Munf. 
332, 18 Va. 332, 6 Am.D. 519—Geddy 
v. Butler, 3 Munf. 345, 17 Va. 345. 
24 C.J. p 1188 note 28. 

80. Conn.—Bull v. Bull, 3 Day 384. 
Ga.—Cooper v. Harper, 106 S.E. 105, 
151 Ga. 85. 

Ill.—Pennsylvania Co. for Insurance 
on Lives and Granting Annuities v. 
Bauerle, 33 N.E. 166, 143 Ill. 459. 
Ky.—Wells v. Lewis, 4 Mete. 269. 
Mo.—Way land v. Pendleton, App., 73 


S.W.2d 288, reversed on other 
grounds 85 S.W.2d 492, 337 Mo. 190. 
N.C.—Debow v. Hodge, 4 N.C. 36. 
Tex.—Wright v. Dunn, 11 S.W. 330, 
73 Tex. 293—Giddings v. Butler, 47 
Tex. 535—Kelly v. Lobit, Civ.App., 
142 S.W.2d 301. 

Vt.—Williams v. Mattocks, 3 Vt. 189. 
Va.—Johnston v. Thompson, 5 Call 
248, 9 Va. 248. 

24 C.J. p 1188 note 29, p 166 note 41 
[a], p 177 note 67. 

Delegation of authority; signing for 
coexecutor 

(1) Where two executors have 
orally agreed to a contract for the 
sale of the land, authority to reduce 
the agreement to writing and form¬ 
ally sign it may be delegated by one 
to the other.—Roe v. Smith, 85 N.Y. 
S. 527, 42 Misc. 89, affirmed 89 N.Y. 
S. 1115, 97 App.Div. 633. 

(2) A deed which appears on its 
face to be the joint deed of two ex¬ 
ecutors, executed in the name of both, 
is valid, although the name of one 
is signed by his coexecutor as attor¬ 
ney in fact, and although the deed 
makes no reference to the power 
under which it was executed, as it is 
not essential that the deed should 
recite the power of attorney under 
which it was executed.—Glenn v. 
Walker, 100 S.E. 706, 113 S.C. 1. 

Acquiescence by heirs 

Where one of several coexecutors 
executes a deed depending for its 
validity on the signature of all, the 
heirs will not be held to have ac¬ 
quiesced in the unauthorized act, 
where there is no evidence of actual 
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notice of the execution of the deed 
brought home to them, and the deed 
is not recorded until after the execu¬ 
tion and record of a later deed by 
an administrator de bonis non of the 
estate.—Hosch Lumber Co. v. Weeks, 
51 S.E. 439, 123 Ga. 336. 

Consent of all executors to sale 
of realty held required by will.— 
McClure v. Keeling, 43 S.W,2d 383, 
163 Tenn. 251. 

91. S.C.—Carroll v. Stewart, 38 S.C. 
L. 200. 

24 C.J. p 1188 note 30. 

92. Pa.—Oil City Nat. Bank v. Mc- 
Calmont, 154 A. 497, 303 Pa. 306. 

93. Ky.—Wells v. Lewis, 4 Mete. 
269. 

24 C.J. p 177 note 68. 

94. Va.—Nelson v. Carrington, 4 
Munf. 332, 18 Va. 332, 6 Am.D. 519. 

24 C.J. p 1188 note 32. 

95. Pa.—In re Simmons, 98 A. 871, 
254 Pa. 231. 

Tenn.—Love v. Love, 3 Hayw. 13. 

96. N.C,—Trogden v. Williams, 56 
S.E. 865, 144 N.C. 192. 10 L.R.A., 
N.S., 867. 

97. Ky.—Hite v. Shrader. 3 Litt. 
444. 

24 C.J. p 1188 note 33. 

98. Tex.—Harrison v. McMurray, 8 
S.W. 612, 71 Tex. 122. 

24 C.J. p 1188 note 34. 

99. N.Y.—Wheeler v. Wheeler, 9 
Cow. 34. 

24 C.J. p 1189 note 38. 

1. Pa.—Wood's Appeal, 92 Fa. 379, 
37 Am.R. 694. 

24 C.J. p 1189 note 39. 
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A testamentary power to mortgage real estate 
must be exercised in pursuance of its terms. 2 

e. Contracts; Notes 

One corepresentative cannot, by his individual act, 
create a debt against the estate or make a new con¬ 
tract with respect thereto so as to bind his associates; 
so, one of several executors, acting alone, cannot bind 
the estate by making or indorsing a note. 

Since, as the rule is generally stated, a coexecu¬ 
tor or coadministrator cannot act singly with re¬ 
gard to those acts which may affect the personal 
responsibility of his corepresentative, 3 he cannot, 
by his individual act, create a debt against the es¬ 
tate 4 or make a new contract with respect thereto 
so as to bind his associates. 5 One representative 
may, however, ratify a contract of another with 
reference to the administration of the estate; 6 and 
the estate may be bound by an agreement the ne¬ 
gotiations for which were conducted by only one 
of the executors, where the other had knowledge 
of, and acquiesced in, all that was done. 7 

Notes. One of several executors, acting alone, 
cannot bind the estate by making or indorsing a 
note, 8 even though in renewal of a note made by 
the testator; 9 but the others may thereafter ratify 
such action. 10 

§ 1044. - Allowance and Payment of 

Claims 

As a general rule, payment of a claim against the 
estate by one of two or more Joint executors has the 
effect of a payment by all. 

The authority of one of several representatives 
to allow a claim against the estate is discussed su- , 


pra § 426. As a general rule, payment of a claim 
against the estate by one of two or more joint ex¬ 
ecutors has the effect of a payment by all. 11 Where 
a claim is opposed and the executors make dif¬ 
ferent pleas, the court should proceed on the plea 
which is most favorable to the estate. 12 

§ 1045. Liabilities 

a. In general 

b. Putting associate in possession of as¬ 

sets; permitting possession 

c. Investments 

d. Collection of assets 

e. Accounting and liability thereon 

f. Release or discharge of corepresenta¬ 

tive 

g. Liabilities inter sese; contribution 

h. Subrogation 

a. In General 

As a general rule, the liability of a corepresentative 
extends only to the assets actually received by him. A 
representative is not liable for acts or omissions of his 
corepresentatives in which he did not concur or acqui¬ 
esce, unless he knew, or should have known, of circum¬ 
stances requiring him to safeguard the estate. Repre¬ 
sentatives are jointly liable for losses to the estate from 
their concurrent negligence or bad faith. 

A wrong done or a duty omitted by the person 
sought to be charged must lie at the foundation of 
liability of one representative for the acts or omis¬ 
sions of his associate. 13 As a general rule, the 
liability of one of several executors or administra¬ 
tors extends only to the assets actually received by 
him, 14 and he is not liable for the acts or omis- 


2. Miss.—Port Gibson Bank v. 

Baugh, 17 Miss. 290. 

24 C.J. p 1189 note 40. 

Will held, to show intention that, 
when testator’s youngest child reach¬ 
ed majority, realty could be mort¬ 
gaged, provided all executors con¬ 
sented.—McClure v. Keeling, 43 S. 
W.2d 383, 163 Tenn. 251. 

3. Ala.—Scruggs v. Driver, 31 Ala. 
274. 

4. Ill.—Wilson v. Mason, 42 N.E. 
134, 158 Ill. 304, 49 Am.S.R. 162. 

24 C.J. P 1186 note 99. 

Corepresentative’s new promise to 
pay debt barred by statute of lim¬ 
itations see supra § 382. 

Attorney’s compensation 

One of three executors of estate 

who employed individual counsel 

against wishes - of associates and 

without authority of court was held 

not entitled to charge his compensa¬ 

tion against estate.—Galt v. Davis, 8 

F.2d 1012, 56 App.D.C. 53. 


5. Pa.—In re Ruetschlin, 91 A. 857, 
245 Pa. 473. 

Under some statutes, all of the 
executors must join in making con¬ 
tracts binding on the estate. 

U.S.—Irwin v. L'arson, C.C.A.Fla., 94 
F.2d 187, 115 A.L.R. 386. 

Ga.—Tennessee Chemical Co. v. 
Jones, 154 S.E. 791, 171 Ga. 150. 

Admission of contract 

One of two or more executors 
joined as defendants cannot admit a 
contract sued on as that of the tes¬ 
tator, as against the denial of any j 
of the executors, so as to authorize 
a recovery on the contract either as 
against himself alone or against his 
associates.—Murray v. Herbst, 163 
A. 183, 163 Md. 481, 85 A.L.R. 442. 

6. Md.—Ward v. Koenig, 67 A. 236, 
106 Md. 433. 

24 C.J. P 1186 note 2. 

7. Mo.—Wayland v. Pendleton, App., 
73 SW.2d 288, reversed on other 
grounds 85 S.W.2d 492, 337 Mo. 
190. 


8. N.Y.—Rosenberg v. Rosenberg,. 
147 N.E. 609, 240 N.Y. 125, revers¬ 
ing 205 N.Y.S. 949, 209 App.Div. 
864—Union Bank v. Sullivan, 108 
N.E. 558, 214 N.Y. 332, reversing 
145 N.Y.S. 1148, 161 App.Div. 884— 
Bailey v. Spofford, 14 Hun 86. 

9. N.Y.—Bailey v. Spofford, supra. 

10- N.Y.—Rosenberg v. Rosenberg, 

147 N.E. 609, 240 N.Y. 125, revers¬ 
ing 205 N.Y.S. 949, 209 App.Div. 
864. 

11. Mass.—Curnane v. Curnane, 27 
N.E.2d 714, 306 Mass. 74—Haskell 
v. Manson, 86 N.E. 937, 200 Mass. 
599, 128 Am.S.R. 452. 

12. Mass.—Haskel v. Manson, su¬ 
pra. 

13. Mich.—MacDonald v. Hanna, 59 ‘ 
N.W. 171, 100 Mich. 412. 

24 C.J. p 1192 note 63. 

14. Ky.—Grundy v. Drye, 48 S.W. 
155, 49 S.W. 4$9, 104 Ky. 825, 20 
Ky.L. 970, 1337. 

24 C.J. P 1189 note 44. 
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sions of his corepresentatives, 15 unless he knew, or 
should have known, of circumstances requiring him 
to safeguard the estate. 16 So it has been broadly 
stated that an executor or administrator is not liable 
for a devastavit committed by his cotrustee; 17 
more precisely, a coexecutor or coadministrator 
who has not had possession of the assets of the 
estate, and who has not concurred in, or negligent¬ 
ly permitted, a devastavit by his associates, is not 
liable therefor. 18 A corepresentative is, of course, 
liable for his own acts or omissions, 19 or for those 
of his corepresentatives in which he concurs 20 or 
acquiesces, 21 or to which he assents. 22 Joint con¬ 


tracts for services, entered into by corepresema- 
tives, impose joint personal liability on them. 28 

The knowledge of one corepresentative cannot 
be attributed to, and is not binding on, another 
corepresentative in a suif against the latter as an 
individual. 24 

As dependent on nature of bond . When repre¬ 
sentatives give a joint bond, each is responsible 
for the acts of the other, as is shown supra § 945; 
but this does not change the rule as to the account¬ 
ability of the representatives in the first instance 25 
or inter sese. 26 


15. Mass.—Spilios v. Papps, 197 N. 
E. 512, 292 Mass. 145—Spilios v. 
Papps, 192 N.E. 155, 288 Mass. 23. 
Okl.—In re Coyne’s Estate, 229 P. 
630, 103 Okl. 279. 

Pa.—In re Caskey's Estate, 14 Pa. 
Dist. & Co. 364, affirmed 155 A. 
489, 304 Pa. 208. 

Tex.—Dobit v. Marcoulides, Civ.App., 
225 S.W. 757, error refused. 

24 C.J. p 1189 note 45. 

Promise 

One of two executors is not made 
personally liable by the promise of 
the other executor, unless in case of 
a devastavit.—Shreve v. Joyce, 36 IT. 
J.Law 44, 13 Am.R. 417. 

loans 

A representative is not responsible 
for a loan made by his associates 
without his knowledge where he is 
not shown to have been negligent 
with relation thereto.—Cocks v. Bar- 
low, 5 Redf.Surr., N.Y., 406—Lacey 
v. Davis, 5 Redf.Surr., N.Y., 301. 

Admissions of liability for the acts 
of an associate are binding in the 
absence of any evidence showing 
that they were founded in mistake. 
—Jeffries v. Lawson, 39 Miss. 791. 

ie. Mass.—Spilios v. Papps, 192 N. 

E. 155, 288 Mass. 23. 

N.J.—Brown v. Fidelity Union Trust 
Co., 15 A.2d 788, 128 Ni.J.Eq. 197. 
N.Y.—In re Junkersfeld’s Estate, 279 
2ST.Y.S. 481, 244 App.Div. 260, re¬ 
versing 269 N.Y.S. 514, 150 Misc. 
436, appeal dismissed 272 N.Y.S. 
919, 242 App.Div. 708, motion de¬ 
nied 291 N.Y.S. 159, 248 App.Div. 
886—In re Wechsler’s Estate, 13 
N.Y.S.2d 940, 171 Misc. 738-—In re 
Walsh’s Estate, 256 N.Y.S. $70, 143 
Misc. 223, affirmed In re Walsh’s 
Will, 259 N.Y.S. 975, 236 App.Div. 
809, reargument denied 260 N.Y.S. 
968, 236 App.Div. 854. 

S.C.—Smith v. Heyward, 105 S.E. 
275, 115 S.C. 145. 

17. Minn.-—Southern Surety Co. v. 
Tessum, 228 N.W. 326, 329, 178 
Minn. 495, 66 A.L.R. 1136, citing 

Corpus Juris. 


18. U.S.—Peter v. Beverly, D.C., 10 
Pet. 532, 9 L.Ed. 522. 

24 C.J. p 1190 note 46. 

One who knew of waste by deceas¬ 
ed executor could not attack account 
of innocent surviving coexecutor 
from whom she withheld informa¬ 
tion.—In re Walsh’s Estate, 256 N. 
Y.S. 870, 143 Misc. 223, affirmed In 
re Walsh’s Will, 259 N.Y.S. 975, 236 
App.Div. 809, reargument denied 260 
N.Y.S. 968, 236 App.Div. 854. 

19. Ala.—Hanover Fire Ins. Co. v. 
Street, 176 So. 350, 234 Ala. 537. 

Md.—Wlodarek v. Wlodarek, 175 A. 
455, 167 Md. 556. 

N.Y.—In re Junkersfeld’s Estate, 279 
N.Y.S. 481, 244 App.Div. 260, re¬ 
versing 269 N.Y.S. 514, 150 Misc. 
436, appeal dismissed 272 N.Y.S. 
919, 242 App.Div. 708, motion de¬ 
nied 291 N.Y.S. 159, 248 App.Div. 
886—In re Bandler’s Estate, 15 N. 
Y.S.2d 307, 172 Misc. 433. 

24 C.J. p 1190 note 47. 

Contracts 

An executor or administrator is 
individually liable on contracts made 
by him without his associates.—Eis- 
enst&dt Mfg. Co. v. Copeland, Tex. 
Civ.App., 149 S.W. 713—24 C.J. p 
1193 note 84. 

Deposits 

A representative who deposits 
funds in a bank of which his asso¬ 
ciate is president, and which is at 
the time in good standing, is not li¬ 
able where it fails before certain 
distributees have cashed checks 
made payable to them, although they 
have had opportunity to do so.— 
Maffet’s Estate, 7 Kulp, Pa., 153. 

Questions determinable on trial; 
discharge of rule for judgment 
In action by trustee to recover pro 
rata share of surcharge ordered by 
orphans’ court, where said surcharge 
was because executors had not con¬ 
verted certain securities, and it is 
uncertain whether defendant trustee 
had submitted to orphans' court be¬ 
fore surcharge phases presented in 
affidavit of defense, and question can 
better be raised at a» trial, rule for 
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judgment discharged.—Miners Nat. 
Bank v. Mooney, 32 Luz.D.Reg.Rep., 
Pa., 320. 

20. N.Y.—In re Junkersfeld’s Es¬ 
tate, 279 N.Y.S. 481, 244 App.Div. 
260, reversing 269 N.Y.S. 514, 150 
Misc. 436, appeal dismissed 272 N. 
Y.S. 919, 242 App.Div. 708, motion 
denied 291 N.Y.S. 159, 248 App.Div. 
886 . 

S.C.—Gibert v. Glenn, 156 S.E. 325, 
159 S.C. 135. 

Tex.—Becker v. American Nat. Bank, 
Civ.App., 286 S.W. 889. 

24 C.J. p 1190 note 48. 

21. Ill.—U. S. Rubber Co. v. Peter¬ 
man, 119 Ul.App. 610, modified on 
other grounds 77 N.E. 1108, 221 Ill. 
581. 

Participation over long period 

A co executrix who, over a thirty- 
year period, participated in adminis¬ 
tration of estate and was beneficiary 
thereof for life, receiving quarterly 
statements from coexecutor, became 
bound by what coexecutrix did and 
by what, in such circumstances, she 
must have known.—In re Greena- 
walt’s Estate, 21 A.2d 890, 343 Pa. 
413. 

22. Mich.—Cheever v. Ellis, 108 N. 
W. 390, 144 Mich. 477, 11 L.R.A., 
N.S., 296. 

N.Y.—In re Slensby’s Will, 7 N.Y.S. 
2d 471, 169 Misc. 292. 

Dack of understanding of meaning 
of transaction to which she consent¬ 
ed did not relieve corepresentative of 
liability.—Whitlow v. Patterson, 112 
S.W.2d 35, 195 Ark. 173. 

23. N.Y.—Mygatt v. Wilcox, 45 N. 
Y. 306, 6 Am.R. 90. 

24 C.J. p 1193 note 86. 

24. U.S.—Hodges v. Meriwether, C. 
C.A.Ark., 55 F.2d 29, 86 A.L.R. 52. 

25. S.C.—Gayden v. Gayden, 16 S. 
C.Eq. 435. 

24 C.J. p 1190 note 53. 

28. Pa.—McDivitt v. McDivitt, 4 
Watts 384. 

24 C.J. p 1190 note 54* 
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Permitting breach of trust by associate. Al¬ 
though in general one executor or administrator 
is not bound to exercise supervision over anoth¬ 
er, 27 he must use vigilance to protect the funds 
if the circumstances are such as to create a doubt 
as to their safety, 28 and he is responsible for a loss 
resulting from the waste or maladministration of 
his corepresentative where he could have prevented 
it and by his negligence failed to do so. 29 It has 
been held to be no excuse that he was apparently 
justified in relying on the integrity of his associ¬ 
ate. 30 

Individual interest in transactions. The corep¬ 
resentatives, or any of them, should not purchase 
property of the estate from themselves either di¬ 
rectly or indirectly, 31 unless the will permits, 32 or 
on full disclosure and with the consent of all per¬ 
sons in interest; 33 and they are liable to the estate 
for any profits made by such transactions, the one 
who made the profit being primarily liable. 34 A 
sale to one of their number is, however, usually 
regarded as merely voidable. 35 

Negligence or bad faith. Representatives are 
jointly liable for losses to the estate from their con¬ 
current negligence or bad faith; 36 and one who 
seeks to avoid liability for a loss must plead his 
nonconcurrence in the acts from which the loss 
arose. 37 A representative, in the exercise of a 
sound discretion, may, it seems, redeem assets 
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wrongfully disposed of by his associate instead of 
bringing an action therefor. 38 

Fraud by an associate with which the representa¬ 
tive is not connected and which he has not permit¬ 
ted does not impose liability on him. 39 

The insolvency of an associate does not impose 
liability on a representative who has not had pos¬ 
session of the assets, 40 at least as to legatees, as 
distinguished from creditors, 41 unless, after dis¬ 
covery of the insolvency or danger thereof, he has 
permitted the associate to retain the fund. 42 

Effect of joint receipt or inventory. The rule 
at common law was that, where executors or ad¬ 
ministrators gave a joint receipt for money, all 
were answerable therefor, even though as a matter 
of fact only one received it, the joint receipt being 
held conclusive of joint liability. 43 The present 
rule, however, is that a joint receipt or release is 
only a prima facie evidence of joint possession, 
and any representative joining therein may avoid 
liability by showing that he joined merely as a 
matter of form and that the money was never actu¬ 
ally in his possession or under his control. 44 Even 
the early cases made a distinction between credi¬ 
tors and legatees, holding coexecutors uniting in a 
receipt liable only to the former. 45 

A joint inventory obligatory upon all the execu¬ 
tors does not of itself show assets in the hands of 
either of the executors so as to charge them, with- 


27. N.C.—Kerr v. Kirkpatrick, 43 N. 
C. 137. 

24 C.J. p 1192 note 70. 

28. N.Y.—Earle v. Earle, 93 N.Y. 
104. 

24 C.J. p 1192 note 71. 

29. N.Y.—In re Junkersf eld’s Es¬ 
tate. 279 N.Y.S. 481, 244 App.Div. 
2G0, reversing 269 N.Y.S. 514, 150 
Misc. 436, appeal dismissed 272 N. 
Y.S. 919, 242 App.Div. 708, motion 
denied 291 N.Y.S. 159, 248 App. 
Div. 886. 

24 C.J. p 1192 note 72. 

30. Cal.—Hewlett v. Beede, 83 P. 
1086, 2 Cal.App. 561. 

24 C.J. p 1192 notes 73, 74, 

31. Ky.—Naylor v. Thomas, 228 S. 
W. 9, 190 Ky. 588. 

24 C.J. p 1194 note 98, p 174 note 22. 

32. N.J.—Fennimore v. Fennimore, 
3 N.J.Eq. 292. 

24 C.J. p 175 note 25 [a]. 

33. Ga.—Mosley v. Floyd, 31 Ga. 
564. 

24 C.J. p 1194 note 99. 

34. Pa.—In re Long’s Estate, 17 
A.2d 686, 143 Pa.Super. 176- 

24 C.J. p 1194 note 1. 


35. Pa.—Gilbert's Appeal, 78 Pa. 
266. 

24 C.J. p 1194 note 2. 

36. N.Y.—In re Junkersfeld's Es¬ 
tate, 269 N.Y.S. 514, 150 Misc. 436, 
appeal dismissed 272 N.Y.S. 919, 
242 App.Div. 708, reversed on other 
grounds 279 N.Y.S. 481, 244 App. 
Div. 260, motion denied 291 N.Y.S. 
159, 248 App.Div. 886. 

Pa.—In re Keenan's Estate, 16 Pa. 
Dist. & Co. 676. 

Va.—First & Merchants Nat. Bank 
of Richmond v. Bank of Waverly, 
197 S.E. 462, 170 Va. 496, 116 A.L. 
R. 1156. I 

24 C.J. p 1194 note 8. 

Executor’s failure to transfer time 
deposit to another bank was held not 
negligence making him liable, where 
coexecutor failed to surrender cer¬ 
tificate on request.—In re Connolly’s 
Estate, 257 P. 418, 79 Mont. 445. 
Effect of approval by coexecutor and 
heir 

One executor is not exempt from 
surcharge for improperly paying 
without ascertaining the facts, the 
carrying charges on his decedent’s 
real estate after her death because 
the bills were approved by the co- 
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executor, who was also decedent’s 
heir.—In re McCalla’s Estate, 33 Pa. 
Dist. & Co. 643. 

37. N.C.—Kincade v. Conley, 64 N.C. 
387. 

Failure to examine the bank ac¬ 
count of the acting executor for two 
years is not in itself culpable negli¬ 
gence.—Irwin’s Appeal, 35 Pa. 294. 

38. N.Y.—Wright v. Dugan, 15 Abb. 
N.Cas. 107. 

39. Ky.—Heath v. Allin, 1 A.K. 
Marsh. 442. 

24 C.J. p 1194 note 94. 

40. N.C.—Clarke v. Cotton, 17 N.C. 
51. 

41. U.S.—Brown’s Appeal, Pa., 1 
Dali. 311, 1 L.Ed. 152. 

42. Cal.—Osborn’s Estate, 25 P. 157, 
87 Cal. 1, 11 L.R.A. 264. 

JSf.J .—Smith v. Pettigrew, 34 N.J.Eq. 
216. 

43. Ga.—Hall v. Carter, 8 Ga. 388.* 
24 C.J. p 1193 note 77. 

44 . Mass.—McKim v. Aulbach, 130 
Mass. 481, 39 Am.R. 470. 

24 C.J. p 1193 note 78. 

45 . Ga.—Hall v. Carter, 8 Ga. 388. 
24 C.J. P 1193 note 79. 
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mt more ; 46 nor does it prove a joint possession 
if the evidences of debt due to decedent, but it 
eaves the actual possession in the one or the oth- 
r, or in both, open to proof. 47 

Interest on funds of estate. Representatives per- 
aitting a devastavit may be charged with inter- 
st, 48 although they may be excused by reason of 
Laving acted in good faith. 49 A disagreement as 
o the manner of investment will not prevent an 
xecutor from being charged with interest where 
Le made no application to the court for direc- 
ions. 50 

b. Putting Associate in Possession of Assets; 

Permitting Possession 

A representative who, without good reason, turns as- 
ets of the estate over to his corepresentative, or en- 
bles the latter to obtain possession of the assets, is 
iabie for the corepresentative's misapplication of such 
issets; but a passive acquiescence in the possession of 
issets by an associate will not impose liability for his 
nisapplication unless the corepresentative had reason 
o suspect that it would occur, or was negligent in fail- 
ng to discover it. 

An executor or administrator who, having as- 
;ets of the estate in his hand, turns them over to 
lis corepresentative, 51 or who by his own acts en- 
ibles the latter to obtain possession of the assets 
)f the estate, 52 is liable for the misapplication of 
such assets by his corepresentative, although he 
nay have acted in good faith, 53 and unless there 
vas a good and sufficient reason for his acts, 54 
is where the corepresentative is entitled to posses¬ 
sion' as distributee or trustee, 55 or unless the will 
mthorized the latter to take exclusive possession 


of the assets. 56 It has been held that creditors 
only, and not legatees, can hold an executor liable 
for surrendering assets to his associate; 57 but 
there is also authority for the view that there is 
no distinction between the liability to creditors and 
the liability to legatees arising out of such surren¬ 
der. 58 

On the other hand, a corepresentative's passive 
acquiescence in the possession of assets by an as¬ 
sociate will not impose liability for his misapplica¬ 
tion, 59 unless the corepresentative had reason to 
suspect that it would occur 60 or was negligent in 
failing to discover it. 61 In no event can one ex¬ 
ecutor or administrator be under any liability with 
respect to assets received by his associate in some 
capacity other than that of executor or administra¬ 
tor. 62 

c. Investments 

Corepresentatives may be liable for irregular invest¬ 
ments or failure to invest by their associates where they 
have the knowledge or means of knowledge of such 
acts. 

Where one representative knows, or has the 
means of knowing, of irregular investments by an 
associate, he is liable therefor in the absence of 
fraud or misrepresentation of his associate with 
knowledge of which he is not chargeable; 63 and 
where, instead of investing a fund as directed by 
the will, the executors divided it between them¬ 
selves without security, each is liable for a loss 
of any part of the fund. 64 So also, where execu¬ 
tors charged with the duty to invest a fund in or¬ 
der to secure an annuity pay the fund to one of 


6. Ga.—Hall v. Carter, 8 Ga. 388. 
T.C.—Ochiltree v. Wright, 21 N.C. 
336. 

:7. N.C.—Graham v. Davidson, 22 
N.C. 155. 

54 C.J. p 1193 note 81. 
bS. Pa.—Gilbert's Appeal, 78 Pa. 
266. 

54 C.J. p 1194 note 95. 
b 9 . N.Y.—In re Wyckoff, 3 Dem. 
Surr. 75. 

>0. N.J.—Holcombe v. Holcombe, 13 
N.J.Eq. 413. 

il. N.Y.—In re Slensby’s Will, 7 N. 

Y.S.2d 471, 169 Misc. 292. 

54 C.J. p 1191 note 55. 
mere recognition of corepresenta¬ 
tive’s right 

The recognition by one estate fidu- 
dary of the right of a cofiduciary to 
he custody of the assets of the es- 
ate is not in and of itself an ade- 
Luate basis on which to predicate a 
lurcharge on the theory of neglect 
if du f y by the' one yielding to the 
isserted right of the other.—In re 
Slensby's Will, supra. 


52. N.Y.—In re Junkersfeld's Es¬ 
tate, 279 N.Y.S. 481, 244 App.Div. 
260, reversing 269 N.Y.S. 514, 150 
Misc. 436, appeal dismissed 272 N. 
Y.S. 919, 242 App.Div. 708, motion 
denied 291 N.Y.S. 159, 48 App.Div. 
886 . 

24 C.J. p 1191 note 56. 

53. N.Y.—Matter of Dougherty, 89 
N.Y.S. 549, 43 Misc. 468, 4 Mills 
Surr. 272. 

24 C.J. p 1191 note 57. 

54. Cal.—Osborn's Estate, 25 P. 157, 
87 Cal. 1, 11 L.R.A. 264. 

24 C.J. p 1191 note 58. 

55. Pa.—Heppenstall's Estate, 22 A. 
860, 144 Pa. 259. 

S.C.—Anderson v.. Earle, 9 S.C. 460. 

56. N.J.—Van Pelt v. Veghte, 14 N. 
J.Law 207. 

24 C.J. p 1191 note 59. 

57. U.S.—Brown’s Appeal, Pa., 1 
Dali. 311, 1 L.Ed. 152. 

Pa.—In re Verner, 6 Watts 250. 

58. S.C.—Johnson v. Johnson, 11 S. 
. C.Eq. 277, 29 Am.D. 72. 
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59. U.S.—Peter v. Beverly, 10 Pet., 
D.C., 532, 9 L.Ed. 522. 

N.Y.—In re Walsh’s Estate, 256 N. 
Y.S. 870, 143 Misc. 223, affirmed 
In re Walsh’s Will, 259 N.Y.S. 975, 
236 App.Div. 809, reargument de¬ 
nied 260 N.Y.S. 968, 236 App.Div. 
854. 

24 C.J. p 1192 note 64. 

60. N.Y.—In re Slensby's Will, 7 N. 
Y.S.2d 471, 169 Misc. 292. 

24 C.J. p 1192 note 65. 

61. N.Y.—Matter of Hunt, 78 N.Y.S. 
105, 38 Misc. 613, 3 Mills Surr. 253, 
reversed on other grounds 84 N. 
Y.S. 790, 88 App.Div. 52. 

24 C.J. p 1192 note 66. 

62. Pa.—Soley's Estate, 11 Phila. 
144. 

24 C.J. p 1192 note 69. 

63. N.Y.—In re Niles, 21 N.E. 687, 

■ 113 N.Y. 547. 

,24 C.J. p 1193 note 88. 

64. Pa.—Weldy's Appeal, 102 Pa 

. 454 . 
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their number and make no effort to find an invest¬ 
ment, all are liable for a loss. 65 Where an execu¬ 
tor has been intrusted with the entire charge of 
an investment, his coexecutors cannot hold an in¬ 
strument taken by him, either on his private ac¬ 
count or in his representative capacity, free from 
the taint of usurious interest which he has reserved 
to himself. 66 

Where the executors cannot agree as to invest¬ 
ments directed to be made by the will, they should 
apply to the proper court for instructions within a 4 
reasonable time. 67 

d. Collection of Assets 

The obligation to reduce all assets of the estate to 
possession rests on all coexecutors alike. As a general 
rule, one executor or administrator is under no liability 
with respect to the collection of assets by his corepre¬ 
sentative, and is not bound to collect debts owing by his 
associates to the estate. 

The obligation to reduce to possession all assets 
of the estate is one which rests on all coexecutors 
alike. 68 As a general rule, one executor or admin¬ 
istrator is under no liability with respect to the col¬ 
lection of assets by his corepresentative; 69 but it 
has been held that, where all the executors joined 
in the assignment of a bond and mortgage and ac¬ 
knowledgment of the receipt therefor, but allowed 
one of their number to complete the transaction, 
in doing which he repaid a large portion of the 
purchase money received, they were all accountable 
for the loss. 70 Where assets are doubtful, the rep¬ 
resentatives should schedule them as such in their 
inventory to avoid responsibility for their collec¬ 
tion, 71 although failure to do so will not impose 
liability in the absence of negligence in collection. 72 

Debts due from associate to estate . As a general 


rule, a representative is not bound to collect debts 
owing by his associates to the estate; 73 but such 
an obligation may arise by reason of the particular 
provisions of the will, 74 and, notwithstanding coex¬ 
ecutors are equally entitled to the possession of 
the funds of the estate, a note given by one to the 
other for a debt due to the estate may be on a 
sufficient consideration. 75 Where the administrator 
would have been liable on his bond for the debt of 
an associate, he may be compelled to account there¬ 
for. 76 

e. Accounting and Liability Thereon 

General principles governing accounting by personal 
representatives have been applied to accountings by co¬ 
representatives. The general rule appears to be that a 
representative can compel his associates to account, and 
that on the settlement of a joint account evidence may 
be received to show with what amount each representa¬ 
tive should be charged. 

General principles governing accounting by per¬ 
sonal representatives, as discussed supra §§ 827- 
943, have been applied to accountings by ^repre¬ 
sentatives. 77 The liability of an executor for the 
acts or negligence of a coexecutor will not be de¬ 
termined on a citation to file an account. 78 

Accounting as between corepresentatives . While 
doubt has been expressed as to the authority of a 
representative to compel his associates to account, 79 
it would seem to be the general rule that he may 
do so in equity, 80 especially where he is a credi¬ 
tor 81 or legatee, 82 and in some states the right has 
been established by statutes which also provide as 
to procedure. 83 The amount for which each rep¬ 
resentative is liable may be determined on a joint 
! accounting, 84 and they may be found accountable 


€5. N.Y.—Thompson v. Hicks, 37 N. 
Y.S. 340, 1 App.Div. 275. 

66. N.J.—O'Neil v. Cleveland, 30 N. 
J.Eq. 273. 

67. N.J.—Holcombe v. Holcombe, 13 
N.J.Eq. 413. 

68. N.Y.—In re Heubach's Will, 300 
N.Y.S. 802, 165 Misc. 196. 

69. S.C.—Tompkins v. Tompkins, 18 
S.C. 1. 

24 C.J. p 1194 note 4. 

70. N.J.—Bechtold v. Read, 22 A. 
1085, 49 N.J.Eq. 111. 

71. Pa.—Metz's Appeal, 11 Serg. & 
R. 204. 

72. Pa.—Barclay v. Morrison, 16 
Serg. & R. 129. 

73. N.J.—Tichenor v. Tichenor, 10 
A. 867, 43 N.J.Eq. 163, affirmed 17 
A. 631, 45 N.J.Eq. 303. 

24 C.J. p 1195 note 11. 


74. Pa.—Weigand’s Appeal, 29 Pa. 
471. 

24 C.J. P 1195 note 12. 

75. S.C.—Deloach v. Youmans, 37 S. 
C.L. 278. 

24 C.J. p 1195 note 13. 

76. Ohio.—Dorger v. Woodward, 27 
Ohio Cir.Ct. 123. 

Pa.—Beckley's Appeal, 3 Pa. 425. 

77. N.Y.—Matter of Barrett, 68 N. 
Y.S. 589, 58 App.Div. 45. 

24 C.J. p 1195 note 22. 

Duty of corepresentatives to account 
see supra § 831. 

78. Pa.—O'Neil’s Estate, 12 Wkly.N. 
C. 463. 

79. Ala.—Hendricks v. Thornton, 45 
Ala. 299. 

N.C.—Clarke v. Cotton, 17 N.C. 51. 

24 C.J. P 1196 note 25 [a]. 

80. N.H.—Patten v. Patten, 109 A. 
415, 79 N.H. 388. 

24 C.J. p 1196 note 25. 
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Fraudulent misconduct 

If one of several executors has 
been guilty of fraudulent misconduct 
in his dealings with the estate, his 
coexecutors may maintain a suit 
against him for an accounting.— 
Wood v. Brown, 34 N.Y. 337—Price v. 
Brown, 60 How.Pr., N.Y., 511. 

Filing of claim against deceased 
executor’s estate by surviving execu¬ 
tor is not prerequisite to proceedings 
for accounting.—In re Clary's Es¬ 
tate, 264 P. 242, 203 Cal. 335. 

81. Ala.—King v. Shackleford, 13 
Ala. 435. 

©2. S.C.—'Wright v. Wright, 2 S.C. 

Eq. 242. 

83. N.H.—Patten v. Patten, 109 A. 
415, 79 N.H. 388. 

24 C.J. p 1196 note 28. 

84. N.Y.—'White v. Bullock, 20 Barb. 
91. 

24 C.J. p 1196 note 29. 
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for different amounts. 85 

Liability on joint or several settlement of ac¬ 
count. While the settlement of a joint account is 
sometimes held to fix a joint liability for the amount 
found due thereunder, 8 ® the more general rule ap¬ 
parently is that such settlement is not conclusive 
as to individual liability, but may be rebutted by 
evidence showing with what amounts each repre¬ 
sentative should properly be charged. 87 Where ac¬ 
countings are separate, liabilities merely consequent 
on joint possession of assets do not attach, 88 but, 
where a joint liability of coexecutors or coadmin¬ 
istrators in fact exists, it cannot be discharged as 
to one or more of such representatives by means 
of making separate accountings. 89 

£. Release or Discharge of Corepresentative 

One of several corepresentatives may be discharged, 
but a discharge of one will not release the others. 

The persons solely interested in the acts of the 
representatives may, of course, release their liabil¬ 
ity. 90 One of several corepresentatives may be dis¬ 
charged, 91 but such discharge will not be granted 
where an action against the representatives, con¬ 
nected with the estate, is pending. 92 Since the du¬ 
ties of corepresentatives with regard to the estate 
impose a several liability, a discharge of one will 
not release the others. 93 

g. Liabilities Inter Sese; Contribution 

The responsibility of corepresentatives as between 
themselves may be varied or released by contracts inter 
sese. A representative who has discharged more than 
his proportion of a Joint liability may enforce contribu¬ 
tion. 

As between himself and his associates, each rep¬ 
resentative is responsible for his own acts of mal¬ 
administration, 94 but this responsibility may be 
varied or released by contracts inter sese. 95 


Contribution may be enforced by a representa¬ 
tive who has discharged more than his proportion 
of a joint liability. 96 

h. Subrogation 

A representative compelled to make good a loss re¬ 
sulting from a corepresentative's default is entitled to 
be subrogated to all rights of the estate or the per¬ 
sons beneficially interested therein against the corepre¬ 
sentative. 

Where one representative has been compelled to 
% make good a loss resulting from the default of a 
corepresentative, he is entitled to be subrogated to 
all rights which the estate 97 or the persons bene¬ 
ficially interested therein 98 had against the corep¬ 
resentative because of his misconduct; but subro¬ 
gation to the rights of an executor as legatee can¬ 
not be permitted where the interest of the legatee 
has passed to an innocent third person by foreclo¬ 
sure of a mortgage executed by the legatee. 99 

§ 1046. Acting Executor or Administrator 

a. In general 

b. Mutual agreements or arrangements 
a. In General 

Failure or refusal of some of the persons named as 
executors to qualify will not prevent the others from act¬ 
ing unless there is an express testamentary provision to 
that effect. The accepted resignation or the removal of 
a representative casts the burden of the administration 
on those who remain, and the retiring representative is 
not responsible for their further acts. 

A failure or refusal of some of the persons 
named as executors to qualify will not prevent the 
others from acting, unless there is an express tes¬ 
tamentary provision to that effect. 1 Where only 
one of two foreign executors has taken out letters 
in the state, he may sue for a debt due the estate 
in his own name alone without naming the other 
executor as a party. 2 


85. Mass.—Spilios v. Papps, 192 N. 
E. 155, 288 Mass. 23. 

86. Pa.—Hengst's Appeal, 24 Fa. 
413. 

24 C.J. p 1196 note 30. 

87. N.J.—Weyman v. Thompson, 29 
A. 685, 30 A. 249, 52 N.J.Eq. 263, 
reversing 25 A. 205, 50 N.J.Eq. 8, 
and overruling Tehan v, Maloy, 16 
A. 686, 45 N.J.Eq. 68, Suydam v. 
Bastedo, 2 A. 808, 40 N.J.Eq. 433, 
Schenck v. Schenck, 16 N.J.Eq. 
174, Laroe v. Douglass, 13 N.J.Eq. 
308, Fennimore v. Fennimore, 3 N. 
J.Eq. 29*2. 

24 C.J. p 1196 note 31. 

8$*, N.J.—Merselis v. Mead, 7 N.J. 
Eq. 557. 

24 C.J. p 1196 note 32. 


[ 89. Ala.—Hinson v. Williamson, 74 
! Ala. 180. 

24 C.J. p 1196 note 33. 

9a R.I.—Tillinghast v. Brown Uni¬ 
versity, 55 A. 758, 25 R.I. 284. 

24 C.J. p 1193 note 82. 

91. Pa.—McNeal v. Holbrook, 25 Pa. 
189—Gready’s Estate, 14 Phila. 
259. 

92. Pa.—Blumenthal's Estate, 20 Pa. 
Dist. 265. 

93. Ohio.—Piatt v. Longworth, 27 
Ohio St. 159. 

24 C.J. p 1193 note 83. 

94. N.J.—Fisher v. Skillman,* 18 N. 
J.Eq. 229. 

24 C.J. p 1195 note 15. 

95. Tenn.—Jones v. Ward, 10 Yerg. 
160. 

24 C.J. p 1195 note 16. 
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96. Vt.—Marsh v. Harrington, 18 
Vt. 150. 

24 C.J. p 1195 note 17. 

97. N.Y.—Drake v. Paige, 28 N.E. 
407, 127 N.Y. 562. 

98. U.S.—Reber v. Gundy, D.C.Pa., 
13 F. 53. 

99. N.Y.—Drake v. Paige, 28 N.E. 
407, 127 N.Y. 562. 

24 C.J. p 1195,note 20. 

1. Fla.—Acorn Wood Realty v. Old 
Colony Trust Co., 151 So. 533, 113 
Fla- 320. 

Tex.—Gray v. McCurdy, 266 S.W. 
396, 114 Tex. 217, 36 A.L.R. 820, re T 
versing, McCurdy v. Gray, Civl 
App., 239 S.W. 641. 

24 C.J. p 1197 note 40. 

2< N’-Y.—Lawrence v. Lawrence, 3 
Barb.Ch. 71. 
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The accepted resignation or the removal of a 
representative casts the burden of the administra¬ 
tion on those who remain, 3 and the retiring rep¬ 
resentative is not responsible for their further 
acts. 4 * In case one of the representatives has be¬ 
come bankrupt, or has wasted or misapplied the 
assets, or dissipated them through misconduct or 
negligence, a receiver may be appointed.5 

An acting executor and attorney on whose ad¬ 
vice the coexecutor relied has been held solely 
chargeable with overpayment for services of a firm 
of attorneys of which he was a member. 6 

Contracts made with the acting executor by ex¬ 
ecutors who have not qualified may be sustained 
in the absence of fraud. 7 

b. Mutual Agreements or Arrangements 

A corepresentative cannot by contract absolve his 
associates from their responsibility to the estate for its 
proper administration, nor can the associates appor¬ 
tion their responsibilities. 

A corepresentative cannot by contract absolve his 
associate or associates from their responsibility to 
the estate for its proper administration, 8 nor can 
the associates by a division of their duties appor¬ 
tion their responsibilities, 9 although power to do 
formal or ministerial acts may be delegated. 10 
Where a will nominated several executors and 
empowered them to act jointly and severally, one 
of them might sue under a power of attorney from 
the others. 11 


§ 1047. Surviving Executor or Administrator 

a. In general 

b. Collection of assets 

a. In General 

Where the administration of an estate Is granted 
to several and one dies, the entire authority and con¬ 
trol reside in the survivors. 

It has been said that the doctrine of survivorship 
obtains in the case of executors, 12 and that it is not 
altered by the fact that one of several executors 
is prevented from qualifying. 13 Where the ad¬ 
ministration of an estate is granted to several and 
one dies, the entire authority and control reside in 
the survivors ; 14 and where several executors are 
nominated in the will, and one dies before the tes¬ 
tator or before qualification, the others are entitled 
to qualify. 15 The surviving executor is personally 
liable to the personal representative of a deceased 
coexecutor for compensation for filing accounts as 
demanded by him. 16 

b. Collection of Assets 

The surviving representative Is entitled to collect, 
and hold the custody of, the assets of the estate. The 
estate of a deceased representative is to be charged 
with the assets which were in his hands. 

The surviving representative is entitled to col¬ 
lect, and hold the custody of, the assets of the es¬ 
tate, 17 and may sue to recover them from the rep¬ 
resentatives of his deceased associate, 18 unless the 
latter has so mingled the assets with his own prop¬ 
erty that they can no longer be distinguished, in 
which case the right of recovery for the devastavit 
is in the persons entitled to the fund and not in the 


3. N.Y.—In re McDonald, 105 N.E. 
407, 211 N.Y. 272. 

24 C.J. p 1197 note 43. 

Where a power has been given, to 
several executors, but only one of 
them acts as such, the others having 
resigned, he alone can exercise the 
power.—Cushman v. Cushman, 102 N. 
Y.S. 258, 116 App.Div. 763, affirmed 84 
N.E. 1112, 191 N.Y. 505. 

Abandonment of management 

Coexecutor held entitled to control 
funds of estate represented by cer¬ 
tificate of deposit issued to him and 
another executor, who abandoned 
management of estate; but the lat¬ 
ter is not estopped from asserting 
mismanagement by coexecutor.—Mc¬ 
Daniel v. Farmers' & Merchants’ 
Bank, 142 S.E. 178, 37 Ga.App. 782. 

4 . Tenn.—Bostick v. Elliott, 3 Head 

607. 

24 C.J. p 1197 note 44. 

5» N.Y.—Jenkins v. Jenkins, 1 

Paige 243. 

24 C.J. p 1197 note 45. 

U -84 


Appointment of receivers generally 
see infra § 1053. 

6. N.Y.—In re Norton’s Will, 249 
N.Y.S. 293, 139 Misc. 715, affirmed 
253 N.Y.S. 909, 234 App.Div. 814. 

7. Cal.—Bowden v. Pierce, 14 P. 302, 
15 P. 64, 73 Cal. 459. 

8. N.C.—Wilson v. Lineberger, 94 
N.C. 641, 55 Am.R. 628. 

24 C.J. p 1196 note 36. 

9. Miss.—Fonte v. Horton, 36 Miss. 
350. 

24 C.J. p 1197 note 37. 

10. N.Y.—Roe v. Smith, 85 N.Y.S. 
527, 42 Misc. 89, affirmed 89 N.Y.S. 
1115, 97 App.Div. 633. 

24 C.J. p 1197 note 38. 

11. Philippine.—Paterno v. Solis, 15 
Philippine 153. 

12. Va.—Hofheimer v. Seaboard Cit¬ 
izens’ Nat. Bank of Norfolk, 156 

S.E. 581, 154 Va. 896, affirming 153 
S.E. 656, 154 Va. 392, and certiorari 
denied Seaboard Citizens’ Nat. 
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Bank of Norfolk v. Hofheimer, 51 
S.Ct. 648, 283 U.S. 855, 75 L.Ed. 
1462. 

13. Va.—Hofheimer v. Seaboard Cit¬ 
izens’ Nat. Bank of Norfolk, supra. 

14. Ga.—Ballard v. Zachry, 187 S.E. 
139, 54 Ga.App. 101. 

24 C.J. p 1197 note 48. 

Sale of realty by survivors see supra 
§ 1043. 

15. Ga.—Burks v. Beall, 3 S.E. 155, 
77 Ga. 271. 

Tex.—Anderson v. Stockdale, 62 Tex. 
54. 

16. Md.—Crothers v. Crothers, 91 A. 
691, 123 Md. 603. 

17. Pa.—Packer v. Owens, 30 A. 314, 
164 Pa. 185. 

24 C.J. p 1197 note 51. 

18. N.Y.—Matter of Scudder, 47 N. 
Y.S. 1Q1, 21 Misc. 179, 2 Gibb.Surr. 
233. 

24 C.J. p 1198 note 52. 
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surviving representative for their benefit. 19 The estate of a deceased representative is liable only 
estate of a deceased representative is to be charged’ for those acts of administration which occurred dur- 
with the assets which were in his hands, 20 and the ing his lifetime. 22 
survivor should present a claim therefor. 21 The 

XXII. REPRESENTATIVES OF DECEASED EXECUTORS OR ADMINISTRATORS 


§ 1048. In General 

The common-law rule that the executor of a de¬ 
ceased executor succeeds as executor of the will of the 
first testator has been followed in some states, but the 
rule now usually obtaining is that the personal repre¬ 
sentative of a deceased representative may not, as such, 
administer on the estate of the first decedent. 

At common law the executor of a deceased ex¬ 
ecutor succeeds as executor of the will of the first 
testator, 23 and the right of representation may be 
thus transmitted indefinitely, so long as the chain 
is not broken by intestacy; 24 but the rule does not 
apply where the original testator designated in his 
will the person who would succeed as executor in 
case of the death of the person first named. 25 The 
deceased executor’s administrator does not so suc¬ 
ceed, nor does a deceased administrator’s repre¬ 
sentative succeed to the administration of the es¬ 
tate of the original intestate. 26 The common-law 
rule under which the executor of a deceased exec¬ 


utor succeeds as executor of the will of the first 
testator has been followed in some states. 27 In 
other jurisdictions, however, such rule no longer 
obtains, 28 the change, in at least some jurisdic¬ 
tions, being effected by statute, 29 and the rule now 
ordinarily obtaining is that the personal represent¬ 
ative of a deceased executor or administrator can¬ 
not, as such, administer on the estate of the first 
testator or intestate, 30 but that an administrator 
to complete the administration of the first decedent’s 
estate should be appointed, 31 as, for example, an 
administrator de bonis non. 32 

Participation in administration and distribution. 
Where the common-law rule of succession of ex¬ 
ecutors has been departed from, or where intestacy 
has intervened, the representative of a deceased ex¬ 
ecutor or administrator cannot collect, or sue in 
respect of, assets of the first estate, or proceed 
with its general administration, 33 beyond clearing 


19. N.Y.—Rorke v. McConville, 4 
Redf.Surr. 391. 

24 C.J. p 1198 note 53. 

20- Tenn.—Adams v. Gleaves, 10 
Lea 367. 

24 C.J. p 1198 note 54. 

21. Cal.—Smith’s Estate, 40 P. 1037, 
108 Cal. 115. 

24 C.J. p 1198 note 55. 

22. Pa.—Young’s Appeal, 99 Pa. 74. 
24 C.J. p 1198 note 56. 

23. N.J.—Skinner v. Reinhardt, 153 
A. 632, 108 N.J.Eq. 24. 

Pa.—Grimes v. Pennsylvania R. Co., 
21 Pa. Co. 169. 

24 C.J. p 1198 notes 57, 60. 

In Massachusetts, under the prac¬ 
tice obtaining in the province of 
Massachusetts Bay, the executor of 
a deceased executor was by law ex¬ 
ecutor of the first testator, a rule 
changed soon after the Revolution, 
and a different provision established. 
—Petition of Davis, 129 N.E. 366, 
237 Mass. 47. 

24. Pa.—Grimes v. Pennsylvania R. 
Co., 21 Pa.Co. 169. 

24 C.J. p 1198 note 58. 

25. Ill.—Kinney v. Keplinger, 50 N. 
E. 131, 172 Ill. 449, reversing 71 
Ill.App. 334. 

25. Ill.—Kinney v. Keplinger, supra. 


f Pa.—Grimes v. Pennsylvania R. Co., 
21 Pa.Co. 169. 

24 C.J. p 1198 notes 59, 60. 

27. Conn.—White School House v. 
Post, 31 Conn. 240. 

Ga—Jepson v. Martin, 43 S.E. 75, 
116 Ga. 772. 

24 C.J. p 1198 note 60. 

28. Ill.—Nott v. Heitman Trust Co., 
2 N.E.2d 143, 285 Ill.App. 450. 

N.J.—Skinner v. Reinhardt, 153 A. 

632, 108 N.J.Eq. 24. 

Pa.—Central Trust & Savings Co. v. 

Walters, 19 Pa.Dist. & Co. 104:' 

24 C.J. p 1198 note 61, p 1200 note 
81. 

Custodian, and not representative 
Accounting executor is not repre¬ 
sentative of estate of which his tes¬ 
tator was executor, but is mere tem¬ 
porary custodian of the property of 
that estate which has come into his 
possession.—In re Hogeboom’s Will, 
219 N.Y.S. 436, 219 App.Div. 131. 
Authority of successor executor 
Surrogate’s Ct. Act § 257, regulat¬ 
ing accounting by the representative 
of a deceased representative, does 
not take from a successor executor 
named in the will of the first dece¬ 
dent any part of such successor ex¬ 
ecutor’s right to administer the es¬ 
tate, except to the extent that the 
surrogate may, under some circum¬ 
stances, direct distribution by the 
executor of the deceased executor.— 
In re Hogeboom’s Will, supra. 
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29. Mass.—Petition of Davis, 129 
N.E. 366, 237 Mass. 47. 

N.J.—Skinner v. Reinhardt, 153 A. 
632, 108 N.J.Eq. 24. 

24 C.J. p 1199 note 61. 

30. Mass.—Petition of Davis, 129 
N.E. 366, 237 Mass. 47. 

Pa.—In re Wagner, 76 A. 215, 227 
Pa. 460—Central Trust & Savings 
Co. v. Walters, 19 Pa.Dist. 104. 

24 C.J. p 1199 note 61. 

31. N.J.—Skinner v. Reinhardt, 153 
A. 632, 108 N.J.Eq. 24. 

Pa.—In re Wagner, 76 A. 215, 227 
Pa. 460—Central Trust & Savings 
Co. v. Walters, 19 Pa.Dist. 104. 

24 C.J. p 1199 note 61. 

Same person as representative of 
both estates 

N.Y.—In re Haigh’s Estate, 211 N. 
Y.S. 521, 125 Misc. 365. 

32. Ill.—Nott v. Heitman Trust Co., 
2 N.E.2d 143, 2S5 Ill.App. 450. 

'24 C.J. p 1199 note 61. 

33. Cal.—Burke v. McGuire, 98 P. 
21, 154 Cal. 456. 

Mich.—Robbins v. Burridge, 87 N. 
W. 93, 128 Mich. 25. 

24 C.J. p 1199 note 61, p 1200 note 
81. 

Right of representative of deceased 
representative to sue on note pay¬ 
able to latter as representative 
see supra § 710. 
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up such personal liability as may have been incurred 
by his own decedent, 34 and realizing on what 
should enter properly into a final account and set¬ 
tlement on his part so as to clear his own decedent’s 
estate from further liability for the trust. 35 

Where all the assets have been collected and all 
claims against the estate paid, and nothing remains 
to be done save distribution, this may be made, it 
has been held, by the administrator of the de¬ 
ceased executor, without incurring the expense and 
delay which would result from appointment of an 
administrator de bonis non. 36 Under some statutes 
the court is authorized to direct distribution by the 
representative of a deceased representative if, on 
a petition by the former to account in respect of 
the first estate, the court finds that distribution may 
be had, 37 but such an order should not be made 
where the estate is not in condition for distribution 
on the account of the representative of the de¬ 
ceased representative as filed. 38 

Lien on, or claim against, assets. In some ju¬ 
risdictions a lien or claim on assets of the original 
decedent for charges on behalf of, and outlays made 
by, the original representative is allowed for the 
benefit of the latter’s estate, and should be enforced 
by his representative; 39 and, according to some 
cases, the representative of the deceased represent¬ 
ative cannot be compelled to turn over the estate 
to the administrator de bonis non of the original 
estate until he has effected a settlement of his own 
decedent’s account as representative of the original 
estate, see infra § 1049. 

Trust funds. Where an executor, whose duty was 
to settle an estate and to hold the residue in trust, 
dies after discharging all duties of administration, 
his executors are entitled to hold the trust funds 
until a trustee is appointed for the purpose. 40 

§ 1049. Duties and Liabilities 

It Is the duty of the personal representative of a 
deceased executor or administrator to surrender to the 


proper person assets of the estate of which such de¬ 
cedent was representative, and compliance with such 
duty may be compelled in an appropriate proceeding. 

It is the duty of the personal representative of a 
deceased executor or administrator to settle the ad¬ 
ministration accounts of his decedent, as shown su¬ 
pra § 831, and to surrender the unadministered as¬ 
sets of the original decedent’s estate to the survivor 
in the original administration, to the administrator 
de bonis non, or to a successor executor, 41 or to 
such other person entitled to receive them, 42 or to 
pay the same into court. 43 Usually an accounting 
must be had before liability in respect of assets of 
the first estate may be enforced, 44 and, according 
to some cases, the representative of the deceased 
representative cannot be compelled to turn over the 
estate to the administrator de bonis non of the orig¬ 
inal estate until he has effected a settlement of his 
own decedent’s account as representative of the 
original estate. 45 It is proper to appoint an admin¬ 
istrator of a deceased representative of decedent’s 
estate, for the purpose of filing an account in such 
estate, notwithstanding the deceased representative 
left no separate estate in his own right. 46 

According to some cases, the liability of the rep¬ 
resentative of the deceased representative relates 
to, and he can be compelled to deliver over, such 
property only as has come into his possession or 
under his control. 47 There is authority for the 
view, however, that the representative of a deceased 
representative is regarded as receiving all with 
which the latter has charged himself and from 
which he has not shown himself to be discharged by 
an accounting, 48 that, until the account by the ad¬ 
ministrator of a deceased administrator as to the 
administration of the first estate has been approved, 
the former must retain sufficient of the assets of the 
estate of his decedent to pay the balance due to 
the estate of the first decedent, whether the assets 
held by him were originally assets of the estate of 
i the first decedent or are original assets of the de- 


34. Pa.—Slbbs v. Philadelphia Sav. 
Fund Soc., 25 A. 1119, 153 Pa. 345. 

24 C.J. p 1201 notes 82, 83. 

35 . pa.—Sibbs v. Philadelphia Sav. 
Fund Soc., supra. 

24 C.J. p 1201 note 83. 

3 6. Pa.—In re Garman, 60 A. 720, 
211 Pa. 264. 

37 . n.Y.—I n re Hogeboom’s Will, 
219 N.Y.S. 436, 219 App.Div. 131. 

38. N.Y.—In re Hogeboom's Will, 
supra. 

39. Mass.—Foster v. Bailey, 31 N. 
E3. 771, 157 Mass. 160. 

24 C.J. p 1200 note 77. 


40. Ky.—Boyd v. Immegart, 91 S. 
W. 1132, 29 Ky.L. 20. 

41. N.C.—Ferebee v. Baxter, 34 N. 
C. 64. 

24 C.J. p 1199 notes 64, 65. 

42. N.Y.—In re Duncan, 168 N.Y.S. 
289, 181 App.Div. 91. 

24 C.J. p 1199 note 65. 

43. N.Y.—In re Moehring, 48 N.E. 
818, 154 N.Y. 423. 

24 C.J. P 1199 note 64. 

44. Mass.—Rhines v. Wentworth, 
95 N.E. 951, 209 Mass. 585. 

N.Y.—Matter of Irvin, 74 N.Y.S. 443, 
68 App.Div. 158. 

24 C.J. p 1199 note 64 La], CM. 
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45. Mass.—Foster v. Bailey, 31 N. 
E. 771, 157 Mass. 160. 

24 C.J. p 1200 note 78, p 1199 note 
61 [b]. 

46. Ohio.—In re Chambers* Estate, 
App., 36 N.E.2d 175, appeal dis¬ 
missed 24 N.E. 2d 601, 136 Ohic 
St. 202. 

47. N.Y.—In re Read's Estate, 25: 
N.Y.S. 648, 141 Misc. *716. 

Pa.—Catanzaritti v. Bianco, 198 A 
806, 131 Pa.Super. 207. 

24 C.J. p 1199 note 67. 

48. Mass.—Colby v. Stearns, 170 IS 
E. 465, 270 Mass. 461. 
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ceased administrator, 49 and that the executor of a 
deceased administrator who had omitted from his 
inventory property of intestate which such admin¬ 
istrator had in his possession must account for such 
property and deliver it if in specie or account for 
the proceeds if the deceased administrator had con¬ 
verted it into money in the course of administra¬ 
tion. 50 

Settlement of claim against deceased representa¬ 
tive. The executor of a deceased executor may 
make a settlement with a beneficiary under the will 
of the first testator of a claim against the deceased 
executor growing out of the administration by the 
latter of his testator's estate, 51 and the right to 
attack such settlement on the ground of fraud prac¬ 
ticed on the beneficiary may be lost by laches. 52 

Action to recover assets or share of original es¬ 
tate . An action to recover assets of the original 
estate from the representative of a deceased repre¬ 
sentative usually should be brought by the admin¬ 
istrator de bonis non of the original estate, 53 and 
not by heirs, distributees, or legatees, 54 although 
under exceptional circumstances these may be per¬ 
mitted to recover assets or a share of the original 
estate. 55 

If the original representative, without authority, 
collected rents accruing after decedent's death and 
died without accounting therefor, his personal rep¬ 
resentative may be held accountable therefor in a 
suit by the heir. 56 

Loss, waste, or misappropriation. For waste and 
misappropriation by a deceased personal representa¬ 
tive, his own estate may be made to respond by ap¬ 
propriate proceedings against his personal repre¬ 
sentative, 57 which should be brought by creditors, 
distributees, or legatees, and usually cannot be 
brought by an administrator de bonis non 58 unless 


such power is given to him by statute. 59 

Even where a deceased executor and his repre¬ 
sentative were not guilty of mismanagement and 
want of due care, the estate of such executor may, 
under some circumstances, be liable for a loss of 
funds of the estate of the deceased executor's tes¬ 
tator. 60 

Proceeding to require additional inventory. In 
a proceeding to compel the return in an additional 
inventory of certain property omitted from the 
original inventory filed by an administrator, since 
deceased, the orphans’ court should grant an issue 
for determination by the jury as to improper omis¬ 
sion, in the absence of any satisfactory accounting 
by the executor of the deceased administrator as to 
the property alleged to have been omitted. 61 

Process. Statutory authority is found by which, 
when suit is brought on the bond given by an ad¬ 
ministrator on a sale of realty and the summons is 
issued in the county which has control of the ac¬ 
count of such administrator, service may be made 
on his personal representative at the latter's resi¬ 
dence outside of the county. 62 

Judgment binding on foreign representative of 
deceased representative. Where a foreign execu¬ 
tor of a deceased administrator had notice of an 
action by the administrator de bonis non, against the 
surety on the deceased administrator’s bond, to re¬ 
cover a sum converted by the deceased adminis¬ 
trator, and the executor selected the counsel rep¬ 
resenting the surety, he was bound by a judgment 
against the surety. 63 

Expenses, charges, credits, and allowances on ac¬ 
counting. The accounting representative is entitled 
to claim a credit for payments made by his dece¬ 
dent as representative of the first decedent in dis¬ 
charge of debts of the latter’s estate, 64 and for 


49. Miss.—Hayes v. National Surety 
Co., 153 So. 515, 169 Miss. 676. 

50. Md.—Fulford v. Fulford, 137 A. 
487, 153 Md. 81. 

51. Mass.—Cummings v. Russell, 
155 N.E. 641, 258 Mass. 502. 

Fraud inducing* settlement held not 
shown 

Mass.—Cummings v. Russell, supra. 
Representation of estate in settle¬ 
ment 

Under facts, petitioner for ap¬ 
pointment as administrator with will 
annexed could not urge that estate 
of first testator had not been prop¬ 
erly represented in settlement with 
executor, who was surviving partner 
of deceased.—Cummings v. Russell, 
supra. 

59. Mass.—Cummings v. Russell, 
supra. 


53. Miss,—Miller v. Womack, 

Freem. p 486. 

Pa.—Gilliland v. Bredin, 63 Pa. 393. 
24 C.J. p 1200 note 68. 

54. Miss.—Miller v. Womack 

Freem. p 486. 

24 C.J. p 1200 notes 68, 69. 

55. N.J.—Clawson v. Riley, 34 N. 
J.Eq. 348. 

Pa.—See In re DeHaven's Estate, 33 
Berks Co.L.J. 81. 

24 C.J. p 1199 note 64 [c], p 1200 
notes 69 [b], 70. 

5G, Miss.—Wathen v. Glass, 54 

Miss. 382. 

57. Or.—Gatch v. Simpson, 66 P. 
688, 40 Or. 90. 

24 C.J. p 1200 note 72. 

58. Ark.—Finn v. Hempstead, 24 
Ark. 111. 

24 C.J. p 1154 note 53. 
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Right of action of administrator de 
bonis non against his predecessor 
for devastavit see supra § 1023. 

59. Or.—Gatch v. Simpson, 66 P. 
688, 40 Or. 90. 

24 C.J. p 1155 note 54. 

60. Ga.—Steed's Adm’x v. Steed, 1-49 
S.E. 918, 40 Ga.App. 380. 

61. Md.—Fulford v. Fulford, 137 A. 
487, 153 Md. 81. 

62. Pa.—Byers v. Hay, 9 Pa-Dist. 
502. 

63. N.T,*—Matter of McCauley, 99 
N.Y.S. 238, 49 Misc. 209, 5 Mills 
Surr. 226. 

04. Ga.—Tippin v. Perry, 50 S.E. 35, 
122 Ga. 120. 
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payments made by the deceased representative for 
which the latter was entitled to reimbursement 
from the estate of the first decedent. 65 On an ac¬ 
counting by the representative of a deceased exec¬ 
utor, the form and method of taking a credit for 
moneys of the estate paid out or disposed of by 
such executor must not contravene provisions of 
the will. 66 On accountings for two estates by the 
same person as executor of a deceased executor and 
as administrator de bonis non of the first testator, 
due regard must be had for the separate character 
of the estates in making charges and credits. 67 

So far as the expense of settlement of a deceased 
administrator’s account is made necessary by his 
improper conduct, it falls on his estate, but other¬ 
wise it may be charged against the estate of the 
first decedent. 68 

The accounting representative of a deceased rep¬ 
resentative may, under some circumstances, be en¬ 
titled to a credit or allowance for attorney’s fees or 


services, 69 but the court has denied the right to 
a credit or allowance for such fees where the ob¬ 
ligation therefor was incurred by such accounting 
representative in his own behalf and against the 
interest of the estate of the first decedent, 76 and 
has also refused to make an allowance to the rep¬ 
resentative of a deceased representative for a coun¬ 
sel fee where the account was not filed by the for¬ 
mer, but by the surety of the deceased representa¬ 
tive. 71 The propriety of an allowance to an attor¬ 
ney of a fee for services actually rendered by him 
to the successor executor of the will of the first 
decedent has been recognized notwithstanding such 
attorney was the attorney of record of another 
party to the accounting proceeding. 72 

The estate of the deceased representative may, 
under some circumstances, be chargeable with in¬ 
terest on funds of the estate of the first decedent 
which came into the hands of the deceased repre¬ 
sentative by virtue of his office. 73 Interest should 


65. N.Y.—Matter of McDonough, 

117 N.Y.S. 258, 132 App.Div. 614. 

24 C.J. p 1199 note 65 [c]. 

66. Deceased executor as beaeflcia- 
ry under will 

Whore the right of the deceased 
executor as residuary life beneficiary 
with power of disposal attached only 
to the residue of the estate after 
payment of debts, expenses, and spe¬ 
cial legacies, it would not be proper 
to credit the entire proceeds of a 
bond which had been sold by such 
executor, as having been disposed of 
by him under the power in the will, 
since he was entitled, as residuary 
legatee, only to so much of the pro¬ 
ceeds of the bond as would remain 
over and above what was required 
to meet payments necessary to due 
administration.—Weston v. Second 
Orthodox Congregational Society, i 
110 A. 137, 79 N.H. 245. 

67. Expenses of administration and 
fees of deceased executor 

It was improper to allow to the 
accounting party, as administrator 
de bonis non, credits for the deceased 
executor’s expenses of administra¬ 
tion and for the latter's services as 
executor.—Weston v. Second Ortho¬ 
dox Congregational Society, supra. 

Property not disposed of by de¬ 
ceased executor as life bene¬ 
ficiary 

Where the deceased executor was 
also the life beneficiary under the 
will of the first testator, with pow¬ 
er of disposal, and the same person 
rendered accounts, one as executor 
of the deceased executor and anoth¬ 
er as administrator de bonis non 
with will annexed of the first testa¬ 
tor, the person so accounting should 
charge himself in his account as ad¬ 


ministrator de bonis non with cer¬ 
tain shares of stock of the estate 
of the first testator which the de¬ 
ceased executor had held as life 
tenant but had not disposed of; 
where the deceased executor had, as 
executor, transferred such shares to 
his own name, strictly speaking the 
proper method of obtaining the dis¬ 
charge of the administrator de bonis 
non, in respect of such shares, would 
be for him to transfer such shares 
from himself as executor of the de¬ 
ceased executor to himself as ad¬ 
ministrator de bonis non, for the 
purpose of making transfer to the 
person ultimately entitled, but, in 
the absence of objection, a decree 
directing the person accounting to 
transfer, as executor of the deceased 
I executor, such shares to the person 
so ultimately entitled was permitted 
to stand, it not being necessary, un¬ 
der the circumstances involved, for 
the person so entitled to assert ti¬ 
tle in a direct proceeding.—Weston 
v. Second Orthodox Congregational 
Society, supra. 

08 . vt.—Walworth v. Bartholomew, 
56 A. 101, 76 Vt. 1. 

Charges and credits on accounting 
generally see supra §§ 850, 851. 
Costs and expenses of accounting 
generally see supra §§ 939-943. 

69. In Erew York 

(1) Surrogate’s Ct. Act § 257, re¬ 
lating to accounting by representa¬ 
tive of deceased representative, does 
not prevent the surrogate’s court 
from making allowance for attor¬ 
neys’ services in addition to stat¬ 
utory commission, since any fidu¬ 
ciary properly acting as such is en¬ 
titled to indemnification for all nec¬ 
essary expenses incurred.—In re 
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Cluskey’s Estate, 7 N.Y.S.2d -400, 169 
Misc. 264. 

(2) On an accounting pursuant to 
such statute, the executrix of a de¬ 
ceased executor, who was partially 
successful in an action to adjust the 
affairs of the estate brought by the 
successor executor named in the will 
of the first testator, was entitled to 
a credit for attorney’s fees where 
the determination of the issue in 
such action was of value to the es¬ 
tate of the first testator in expedit¬ 
ing the settlement of such estate.— 
In re Hogeboom’s Will, 219 N.Y.S. 
436, 2X9 App.Div. 131. 

(3) The right of an accounting 
executor of deceased administrator 
to a credit for the amount of an at¬ 
torney’s fee for services in obtain¬ 
ing letters of administration for the 
administrator, which was paid by 
the accounting executor, has been 
recognized.—Matter of McDonough, 
117 N.Y.S. 258, 132 App.Div. 614— 
24 C.J. p 1199 note 65 [c] (1). 

7a N.Y.—In re Hogeboom’s Will, 

219 N.Y.S. 436, 219 App.Div. 131. 

71. Pa.—Haley's Estate, 9 Pa.Dist. 

116. 

72. N.Y.—In re Hogeboom’s Will, 

219 N.Y.S. 436, 219 App.Div. 131. 

73. Basis for computation. 

Where an administrator at the 
time of his discharge was allowed 
to retain at a specified rate of in¬ 
terest a fund belonging to the es¬ 
tate which no person claimed, and 
he so held that fund until his death, 
without adding to it the interest 
which had accrued, and his own ad¬ 
ministrator died, it would not be 
proper, on an accounting of the rep¬ 
resentative of the latter to the rep¬ 
resentative of the first-mentioned 
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not be charged, however, against the successor of i which there is no representative of the original es- 
an executor or administrator for the time during tate authorized to receive the assets. 74 

XXIII. PUBLIC ADMINISTRATORS 


§ 1050. In General 

Some statutes provide for the appointment or elec¬ 
tion of a public administrator, to whom is committed the 
administration of estates of decedents under certain cir¬ 
cumstances, and such administrator occupies substan¬ 
tially the same relation to an estate committed to him 
that a private administrator would. 

Some statutes provide for the appointment or 
election of an officer known as a public adminis¬ 
trator, to whom is committed the administration of 
the estates of decedents under certain circumstanc¬ 
es, usually where there is no relative within the ju¬ 
risdiction who is competent or willing to take out 
letters of administration. 75 While a public admin¬ 
istrator has been regarded as a public officer, 76 
there is authority for the view that he is not a 
public officer. 77 


While in a sense a public administrator, in taking 
charge of the estate on which letters of adminis¬ 
tration have been issued to him, acts by virtue of 
his office, and not merely by virtue of the letters 
issued to him by the court, 76 in determining the 
nature of his duties and acts in administering a 
particular estate which has been committed to him 
by the court, the view has been expressed that he 
obtains the power to act not by virtue of his office 
but by grant of power by the court, 79 and that in 
the performance of his duties in this regard he ex¬ 
ercises what is essentially a private, and not a pub¬ 
lic, function. 80 He holds substantially the same re¬ 
lation to each individual estate committed to his 
charge that a private administrator would, 81 being 
liable to the same extent and amenable to the same 
remedies. 82 


administrator, before charging- the 
estate of the second administrator 
with interest on funds received by 
the latter by virtue of his office, to 
have the total amount of such funds 
reduced by subtracting therefrom 
the principal of the unclaimed fund 
and also the interest which had ac¬ 
crued thereon.—Tippin v. Perry, 50 
S.E. 35, 122 Ga. 120. 

74. S.C.—Davis v. Wright, 20 S.C. 
L. 560. 

75. Cal.—People v. McAtee, 95 P. 
2d 471, 473, 35 Cal.App.2d 329, cit¬ 
ing Corpus Juris. 

Ill.—In re McWhirter’s Estate, 85 
N.E. 918, 235 Ill. 607. 

24 C.J. p 1201 note 85. 

Order of preference see infra § 1052 
b. 

Purpose and construction of statutes 

(1) In considering the statute as 
it stood prior to the effective date 
of the Probate Act of Jan. 1, 1940, 
the court said that “the reason for 
creating the office of public admin¬ 
istrator was to give authority to 
some one to administer an intestate 
estate where no relative or creditor 
would administer/'—Dupee v. Fol- 
lett, 136 N.E. 543, 304 Ill. 166, re¬ 
versing 222 Ill.App. 537. 

(2) The purpose of statutes re¬ 
quiring a public administrator to 
keep a register of actions, to render 
to the probate court a report of 
property and proceedings, to publish 
or post such reports, and to file 
them in connection with proceedings 
pending in the probate court is to 
prevent fraud and to insure an hon¬ 
est administration of estates.—Peo¬ 
ple v. McAtee, 95 P.2d 471, 35 Cal. 
App.2d 329. 


(3) Under statute providing that 
duties of office of public administra¬ 
tor of “-City of New York” should 
apply to office of public administra¬ 
tor of County of Richmond, quoted 
words meant “County of New York," 
since there was no public adminis¬ 
trator of the City of New York.—In 
re Murray’s Estate, 272 N.Y.S. 90, 
151 Misc. 7. 

(4) Other cases see 24 C.J. p 1201 
note 85 [a]. 

Appointment of stenographer by ad¬ 
ministrator 

In view of various statutes, the 
public administrator of Bronx Coun¬ 
ty is not authorized to appoint a 
stenographer for service in his of¬ 
fice.—People ex rel. McDonnell v. 
Prendergast, 152 N.Y.S. 938, 167 App. 
Div. 140, affirmed 111 N.E. 1096, 217 
N.Y. 604. 

Attorney for public administrator 

A charter provision adopted by a 
county constituting the county at¬ 
torney the attorney for the public 
administrator in the matter of es¬ 
tates committed to the latter and 
directing such attorney to collect 
the attorney's fee allowed and to 
pay it into the county treasury is 
invalid on the grounds that such 
charter provision was not within the 
purposes contemplated by the consti¬ 
tutional provision authorizing the 
adoption of charters by counties 
and that such charter provision at¬ 
tempted to authorize the county to 
practice law.—Whelan v. Bailey, 36 
P.2d 709, 1 Cal.App.2d 334. 

Action to recover property on be*, 
half of state 

Where a statute authorized a pub¬ 
lic administrator to appear in court 
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for the state and to assert the claim 
of the state, as heir, to any estate 
in which the state was interested, 
but there was no law which author¬ 
ized the public administrator to pros¬ 
ecute a petitory action on behalf of 
the state for the recovery of prop¬ 
erty alleged to have been acquired 
and to be owned by the state solely 
in virtue of sovereignty, the public 
administrator could not bring and 
maintain such an action.—Flanagan 
v. Gehrke, 67 So. 194, 136 La. 402. 

76. Cal.—Los Angeles County v. 
Kellogg, 80 P. 861, 146 Cal. 590— 
Dwinelle v. Henriquez, 1 Cal. 387. 

Within provision relating to appoint, 
ment and removal 
Public administrator is a public 
officer and his office is a “public of¬ 
fice" within Const, art 5 §§ 10 and 
12, relating to appointment and re¬ 
moval by the governor.—Ramsay v. 
Van Meter, 133 N.E. 193, 300 Ill. 193. 

77. Ala.—Mitchell v. Nelson, 4ft 
Ala. 88. 

78. Cal.—Los Angeles County v» 
Kellogg, 80 P. 861, 146 Cal. 590. 

Necessity for appointment as ad^ 
.ministrator of particular estate see 
infra § 1051 c. 

79. Cal.—Whelan v. Bailey, 36 I\ 
2d 709, 1 Cal.App.2d 334. 

80. Cal.—Whelan v. Bailey, supra, 

81. Cal.—Whelan v. Bailey, supra. 
Ga.—Davis v. Melton, 181 S.E. 300, 

51 Ga.App. 685. 

24 C.J. p 1202 notes 94, 95. 

82. Ga.—Bailey v. McAlpin, 50 S.E. 
388, 122 Ga. 616. 

H C.J. p 1202 note 95. 
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Funds deposited by public administrator. Under 
some statutes, funds of an estate deposited by the 
public administrator are not public funds or mon¬ 
eys as affecting the question, as to who is entitled 
to interest thereon, 83 and the person who is entitled 
to the fund as sole heir of decedent is entitled to 
the interest payable on the fund. 84 

§ 1051. Appointment, Qualification, and Ten¬ 
ure 

a. Appointment or election, tenure, and 

eligibility 

b. Official oath and bond 

c. Appointment for, or taking charge of, 

particular estate 

a. Appointment or Election, Tenure, and Eligi¬ 
bility 

The power to appoint public administrators is some¬ 
times vested in the court or in the governor of the state, 
and the term of office is usually fixed by statute. 

The public administrator is sometimes elected or 
appointed by a court 85 and sometimes he is appoint¬ 
ed by the governor of the state. 86 Where the 
court, by oversight, failed to elect or appoint a pub¬ 
lic administrator at the term when the term of of¬ 
fice of the prior incumbent expired, it was proper 
to elect at a subsequent term of court, the duty be¬ 
ing a continuing one. 87 

The term of office is usually fixed by statute. 88 
It has been held that the first term for the office of 
public administrator commences on the date on 
which the statute creating the office becomes ef¬ 
fective, in the absence of a provision to the con¬ 
trary, notwithstanding the first appointment is not 
made until a later date, 89 and that one who is 
appointed to the office of public administrator at 
any time during an unexpired term of that office is 


entitled to hold it, in virtue of such appointment, 
only to the end of the unexpired term. 90 However, 
under a statute providing for an appointment for 
a specified number of years, but not indicating the 
beginning or end of the term, it has been held that 
a public administrator appointed to fill a vacancy 
holds for the full term of years specified and not 
merely for the remainder of the term of his prede¬ 
cessor, 91 and under some statutes, in the case of 
the first appointment thereunder or of an appoint¬ 
ment to fill a vacancy occurring during the course 
of a calendar year, the term includes the remainder 
of the calendar year in which the appointment is 
made and also the full statutory term of a specified 
number of years following the first day of January 
succeeding the date of appointment. 92 Under a 
statute providing that each probate judge shall ap¬ 
point a general administrator fn his county, whose 
office shall expire at the end ot the term of the ap¬ 
pointing judge, unless the succeeding judge shall 
continue him in office, where a judge who had ap¬ 
pointed a general administrator was reelected at 
the end of his term and neither appointed any oth¬ 
er person as general administrator nor made or en¬ 
tered any formal order continuing the previous in¬ 
cumbent, but continued to treat him as the continu¬ 
ing administrator, and committed the administra¬ 
tion of estates to him as such, there was a sufficient 
continuance of the incumbent, notwithstanding a 
statute making it the duty of the probate judge to 
keep minutes of all his official acts and proceed¬ 
ings, and to record them in books, and there was 
no hiatus in the administrator’s tenure of office. 93 

Eligibility. It has been held that a corporation 
authorized by statute to act as guardian, executor, 
or administrator may be appointed to the office of 
public administrator. 94 

Removal. In some jurisdictions a public admin- 


Idability on contract 

A public administrator is personal¬ 
ly liable on contracts made with re¬ 
lation to estates on which he ad¬ 
ministers, unless the idea of such lia¬ 
bility is excluded by the contract.— 
Dwindle v. Henriquez, X Cal. 387. 

83. Idaho.—Kiernan v. Cleland, 273 
P. 938, 47 Idaho 200. 

84. Idaho.—Kiernan v. Cleland, su¬ 
pra. 

85. Tenn.—State v. Anderson, 16 
Lea 321. 

Court of probate jurisdiction 
Ala.—Daly v. Mallory, 26 So. 217, 123 
Ala. 170—Russell v. Erwin, 41 Ala. 
292. 

Prospective appointment in anticipa¬ 
tion of vacancy 

Under statute providing that sur¬ 
rogate of Erie county shall “within 


ten days after September 1, 1914, and 
every five years thereafter" appoint 
a public administrator “to take office 
immediately” and to hold office for 
term of five years from first day of 
January succeeding his appointment, 
a surrogate whose term of office ex¬ 
pired on December 31 was not au¬ 
thorized to make appointment of pub¬ 
lic administrator for term commenc¬ 
ing January 1 after expiration of sur¬ 
rogate’s term.—People v. Dethloff, 28 
N.E.2d 850, 283 N.Y. 309, reversing 
19 N.Y.S.2d 870, 259 App.Div. 480. 

86. Ill.—Ramsay v. Van Meter, 133 
N.E. 193, 300 Ill. 193. 

87. Tenn.—State v. Anderson, 16 Lea 
321. 

88. N.C.—Boynton v. Heartt, 74 S.E. 
470, 158 N.C. 488, Ann.Cas.l9l3D 
616. 


Duration of authority over particular 
estate see infra subdivision c (7) 
of this section. 

86. La.—State v. Parker, 30 La.Ann. 
1182. 

60. La.—State v. Parker, supra. 

24 C.J. p 1201 note 86 [a]. 

61. N.C.—Boynton v. Heartt, 74 S.E. 
470, 158 N.C. 488, Ann.Cas.l913D 
616. 

92. N.Y.—People v. Dethloff, 28 N.E. 
2d 850, 283 N.Y. 309, reversing 19 
N.Y.S,2d 870, 259 App.Div. 480. 

93. Ala.—Dale v. Mallory, 26 So. 
217, 123 Ala. 170. 

94. Ky.—Louisville & N. R. Co. v. 
Herndon, 104 S.W. 732, 126 Ky. 
589, 31 Ky.L. 1059. 

24 C.J. p 1202 note 92. 
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istrator has been regarded as a state officer, see su¬ 
pra § 1050, subject to removal by the governor un¬ 
der an appropriate constitutional provision. 95 

1>. Official Oath and Bond 

The general official oath and the official bond of a 
public administrator usually cover the administration of 
all estates committed to him by reason of his status as 
public administrator. 

The general official oath of a public administrator 
usually is held to cover the administration of all 
estates committed to him in his official capacity, so 
that he is not required to take an oath with respect 
to each particular estate. 96 

Bond . As a general rule the official bond of a 
public administrator covers estates committed to 
his care and he is' not required to give further se¬ 
curity, 97 although the court sometimes has authori¬ 
ty to exact additional security under certain circum¬ 
stances, 98 and a like rule applies with respect to the 
official bond of an officer who is ex officio public 
administrator. 99 

Where a public administrator was reelected to the 
office, and qualified therefor, he became his own 
successor as representative of an estate adminis¬ 
tered by him during his first term, and there was 
no necessity of a special order of the probate court, 
after his reelection, to take charge of such estate, in 
order to charge him and his sureties for his second 
term of office. 1 

c. Appointment for, or Taking Charge of, Par¬ 
ticular Estate 

(1) In general 

(2) Jurisdiction 


f (3) Time for appointment 

(4) Procedure; order 

(5) Operation and effect of appointment 

(6) Evidence or proof of appointment 

or authority 

(7) Duration of appointment and au¬ 

thority 

(1) In General 

Under some statutes a public administrator may not 
administer a particular estate without an appointment 
by the court, although certain statutes authorize him 
to take charge of decedents' estates under particular 
circumstances, without first obtaining an order of court. 

Under some statutory provisions, a public admin¬ 
istrator is not, merely by virtue of his office, entitled 
to take charge of and administer estates, 2 but it is 
necessary that he should be appointed administrator 
by the court and receive letters of administration, 3 
although there is authority for the view that issu¬ 
ance of letters of administration is not necessary 
where an order granting to the public administra¬ 
tor authority to administer‘the particular estate has 
been made. 4 

Under some statutes, the general power to act as 
public administrator may be assumed by the officer's 
taking the property into possession, if necessary, to 
prevent waste, or on order of the probate court 
directing him to do so, 5 and he may act without 
an order of court in taking charge of decedents' 
estates in cases specified by statute, 6 as, for exam¬ 
ple, where an estate is in danger of loss or damage, 7 
although under some statutes the public adminis¬ 
trator's determination is not final on the question of 
his authority to take charge of the estate, but the 
final determination is for the probate court, 8 and 


95. III.—Ramsay v. Van Meter, 133 
N.E. 133, 300 Ill. 193. 

96. Cal.—Healy v.' Lassen County 
Super. Ct., 60 P. 428, 127 Cal. 669 
—Beckett v. Selover, 7 Cal. 215, 68 
Am.D. 237. 

97. Cal.—Healy v. Lassen County 
Super. Ct., 60 P. 428, 127 Cal. 659. 

24 C.J. p 1206 notes 52, 54. 

Nature and extent of liability on 
bond see supra § 947. 

9®. Cal.—Healy v. Lassen County 
Super. Ct., supra. 

24 C.J. p 1206 note 53. 

99. Ala.—Payne v. Thompson, 48 
Ala. 535. 

Ky.—Scarce v. Page, 12 B.Mon. 311. 

24 C.J. p 1206 note 54. 

1. Mo.—State v. Kennedy, 63 S.W. 
678, 163 Mo. 510. 

2. Fla.—Wilson v. Dibble, 16 Fla. 
782. 

N.C.—rln re Neal's Will, 109 S.E. 70, 
182 N.C. 405, 18 A.L.R. 77. 

24 C.J. p 1205 notes 32, 33* 


3. Ga.—Davis v. Melton, 181 S.E. 
300, 51 Ga.App. 685. 

24 C.J. p 1205 note 33. 

Acquisition of interest in, or control 
over, estate 

Under some statutes a public ad¬ 
ministrator has no interest in, or 
control over, a particular estate un¬ 
til he has been duly appointed and 
qualified as administrator of such 
estate.—In re Neal's Will, 109 S.E. 
70, 182 N.C. 405, 18 A.L.R. 77. 

4. Cal.—Abel v. Love, 17 Cal. 233. 
Miss.—Weir v. Monahan, 7 So. 291, 

67 Miss. 434. 

Estoppel to deny authority 

If a public administrator receives 
assets under an order of court di¬ 
recting him to administer, he is es¬ 
topped afterward to deny that he is 
administrator, although no . letters 
were issued to him.—Thompson v. 
Bondurant, 15 Ala. 346, 50 Am.D. 136. 

5. Ark.—Elmore v. Bishop, 42 S.W. 
2d 399, 184 Ark. 243—Williamson 
v. Furbush, 31 Ark. 539. 
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6. Ark.—Elmore v. Bishop, 42 S.W. 
2d 399, 184 Ark. 243. 

Mo -—keeper v . Taylor, 19 S.W. 955. 

Ill Mo. 312. 

24 C.J. p 1205 note 34. 

Duration of authority see infra sub¬ 
division c (7) of this section. 

7. Mo.—Adams v. Larrimore, 51 Mo. 
130. 

24 C.J. p 1205 note 34. 

Bank stock is exposed to loss or 
damage within the meaning of a 
statutory provision authorizing the 
public administrator to take charge 
where no other person administers.— 
Troll v. Third Nat. Bank of St. Louis, 
Mo., 216 S.W. 922, followed in Troll 
v. National Bank of Commerce in 
St. Louis, Mo., 216 S.W. 923—Troll 
v. Third Nat. Bank of St Louis, 211 
S.W. 545, 278 Mo. 74. 

8. Mo.—Sheehan v. First Nat. Bank, 
140 S/W.2d 1, 346 Mo. 227—McCabe 
v. Lewis, 76 Mo. 296. 
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such court has jurisdiction to determine all ques¬ 
tions arising in the progress of the administration. 9 

A statute providing for the grant of administra¬ 
tion to a public administrator does not apply where 
administration is not necessary, 10 the necessity of 
administration depending on the particular facts in¬ 
volved. 11 

(2) Jurisdiction 

In granting administration of a particular estate to 
the public administrator, the court exercises substantial¬ 
ly the same jurisdiction as that exercised in the grant of 
administration in ordinary cases. 

In appointing the public administrator to admin¬ 
ister any particular estate the court exercises the 
same jurisdiction that it does in the grant of let¬ 
ters in ordinary cases. 12 Where a public admin¬ 
istrator made application to be appointed adminis¬ 
trator of a vacant estate, it was error to refuse to 
take any judicial action in relation to the applica¬ 
tion merely because a person representing himself 
to be the brother and heir of deceased had appeared 
praying to be appointed administrator, but the ap¬ 
plication of the public administrator should have 
been filed and after due notice given tried contra¬ 
dictorily with the application of any other person 
and the rights of all parties settled by a judicial 
decree. 13 

(3) Time for Appointment 

Under some statutes the public administrator may 
not apply for the grant of administration until after a 
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specified period after the death of the decedent has 
elapsed. 

Under some statutes the public administrator can¬ 
not apply for administration or be appointed to the 
trust until the lapse of a specified time after the 
death of decedent, 14 and even apart from specific 
statutory provision it has been held error to appoint 
the public administrator on the petition of creditors 
filed nine days after the death where no emergency 
existed. 15 

(4) Procedure; Order 

The grant of administration to a public administra¬ 
tor usually is based on a petition duly filed and provi¬ 
sion is sometimes made for notice to persons interested 
in the estate. 

The appointment of the public administrator to 
take charge of a particular estate is ordinarily based 
on a petition duly filed, 16 but an appointment is not 
rendered void by the omission of the application to 
set out a jurisdictional fact which actually exists. 17 

A public administrator, by filing his application to 
administer an estate, does not acquire a vested right 
to administer, and to the fees pertaining thereto, as 
against his successor acquiring the office before an 
appointment is made. 18 

Notice and citation. Under some statutes notice 
of an application for the appointment of the public 
administrator must be given to those interested in 
the estate or having a prior right to administer 
thereon ; 19 but other statutes permit an appointment 
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9. Ark.—Elmore v. Bishop, 42 S.W. 
2d 399, 184 Ark. 243. 

Mo.—McCabe v. Lewis, 76 Mo. 296. 

10. Ill.—In re Trost’s Estate, 10 N. 
E.2d 857, 292 Ill.App. 60. 

Necessity and propriety of adminis¬ 
tration generally see supra §§ 5-9. 

11. Ill.—In re Trost’s Estate, su¬ 
pra. 

12. Tenn.—State v. Anderson, 16 Lea 
321. 

Facts sufficient to give jurisdiction 
Where nonresident decedent killed 
in automobile accident within state 
left personal assets valued at ap¬ 
proximately one hundred dollars in 
addition to alleged cause of action 
for his death, and where no action 
to dispense with administration had 
been taken by heirs or interested par¬ 
ties. probate court had jurisdiction 
to appoint public administrator as 
administrator of decedent’s estate.— 
In re Trost’s Estate, 10 N.E.2d 857, 
292 Ill.App. 60. 

13. La.—State v. Plaquemines Par¬ 
ish Judge, 25 La.Ann. 329. 

14. Ky.—Bannon v. Fox, 250 S.W. 
966, 199 Ky. 262—Fentzka’s AdmT 


v. Warwick Const. Co., 172 S.W. 
1060, 162 Ky. 580. 

24 C.J. p 1205 note 39. 

Operation and effect of premature ap¬ 
pointment see infra subdivision c 
(5) of this section. 

In Missouri 

(1) Notwithstanding the only per¬ 

sons entitled to distribution of the 
estate were minors and, therefore, 
not entitled to appointment, probate 
court could not appoint the public 
administrator before the expiration 
of thirty-five days after the death 
of decedent, in view of Rev.St. § 8, 
Mo.St.Annot. p 11 § 8; the provi¬ 
sions of Rev.St. § 9, Mo.St.Annot. 

p 12 § 9 did not apply, since in the 
case under consideration there was 
no one entitled to a preference.—In 
re Allen's Estate, 271 S.W. 755, 307 
Mo. 674. 

(2) On the other hand, on proof 
that none of the distributees of an 
intestate resided in * the state, the 
probate court was entitled, under 
Rev.St. § 9, Mo.St.Annot. p 12 § 9, 
to grant letters of administration 
to any person, deemed suitable, such 
as the public administrator, at any 
time, which would include the day 
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of the intestate’s death, without any 
citation to, or renunciation by, such 
nonresidents.—State ex rel. Pryor v. 
Anderson, App., 112 S.W.2d 857, man¬ 
damus quashed 123 S.W.2d 181, 343 
Mo. 895. 

(3) In such case that the public 
administrator was a suitable person 
within the meaning of the statute 
was evidenced by the fact that he 
had been elected to such office to 
act where an estate of any intestate 
was left in the county liable to be 
injured, wasted, or lost, and where 
the intestate left no heirs residing in 
the state.—State ex rel. Pryor v. An¬ 
derson, supra. ^ 

15. Ill.—Savage v. Luther, 165 Ill. 
App. 1. 

24 C.J. p 1205 note 40. 

16. Cal.—In re Hamilton, 34 Cal. 
464. 

17. Kan.—Cox v. Kansas City, 120 P. 
553, 86 Kan. 298. 

18. Mont.—State v. Woody, 51 P. 
975, 20 Mont. 413. 

24 C.J. p 1206 note 59. 

19. Ga.—Davis v. Melton, 181 S.E. 
300, 51 Ga.App. 685. 

24 C.J. p 1205 note 43. 
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without notice. 20 

Even where the statute provides for notice, it 
has been held that the granting of letters without 
notice is not necessarily improvident. 21 On the oth¬ 
er hand, the requirement of notice has been regard¬ 
ed as jurisdictional. 22 

Order. An order reciting an applicant’s former 
appointment as “general administrator of the coun¬ 
ty,” and then directing that “special letters on the 
estate of the decedent issue to him,” shows a grant 
of general, and not limited, letters, the word “spe¬ 
cial” being used in contradistinction to “general” 
or county administrator. 23 The fact that a person 
is designated as public administrator in the order 
of appointment, when considered with other sup¬ 
porting facts, may be sufficient to show that he was 
appointed in his official or public, and not in h'is pri¬ 
vate or individual, capacity. 24 

(5) Operation and Effect of Appointment 

A premature appointment of a public administrator 
and one made without due compliance with statutory re 
quirements as to notice or citation have been regarded 
as void, but a presumption that the court acted within 
its jurisdiction in making the appointment is some¬ 
times indulged. 

It has been held that an order referring an es¬ 
tate to the public administrator before the expira¬ 
tion of the period fixed by statute within which such 
reference may not be made is not voidable merely, 
but is absolutely void, 25 and that, where it affirm¬ 
atively appears that a public administrator was ap¬ 
pointed without compliance with a statute requir¬ 


ing publication of citation, the judgment appointing 
him and the letters of administration issued to him 
are null and subject to collateral attack. 26 How¬ 
ever, it has also been held that it will be presumed, 
in the absence of fraud, that the probate court act¬ 
ed within its jurisdiction in appointing the public 
administrator as administrator of an estate, until 
the contrary appears in direct proceedings on ob¬ 
jection by a party or parties interested in the ad¬ 
ministration or disposition of the estate. 27 The ap¬ 
pointment of the public administrator, valid when 
made, is not invalidated by a subsequent change in 
the conditions which existed at the time of appoint¬ 
ment. 28 

After an administration has been closed by the 
transfer of the property to the universal legatee, 
the appointment of the public administrator does 
not have the effect of bringing the property back 
into the succession. 29 

(6) Evidence or Proof of Appointment or 
Authority 

The authority of a public administrator may be 
proved by a copy of the record of his appointment or 
by production of the order, or copy of the order, grant¬ 
ing administration. 

The authority of a public administrator is proper¬ 
ly proved by a copy of the record of his appoint¬ 
ment or by production of the order, or copy of the 
order, granting administration of the particular es¬ 
tate, 30 but it has been held that, in the absence of 
evidence to the contrary, it will be presumed that 
a public administrator taking charge of an estate 


Effect of appointment without pub¬ 
lication of citation see infra sub¬ 
division c (5) of this section. 

20. Wis.—Jordan v. Chicago & N. W. 
R. Co., 104 N.W. 803, 125 Wis. 581, 
110 Am.S.R. 865, 1 L.R.A.,N.S., 885, 
4 Ann.Cas. 1113. 

24 C.J. p 1205 note 44. 

21. Mo.—Hollingsworth v. Jeffries, 
97 S.W. 632, 121 Mo.App. 666. 

24 C.J. p 1206 note 45. 

22. Ga.—Davis v. Melton, 181 S.E. 
300, 51 Ga.App. 685. 

S.C.—Hartley v. Glover, 33 S.E. 796, 
56 S.C. 69. 

23. Ala.—Jones v. Ritter, 56 Ala. 270. 

24. Additional facts 

(1) The rule stated in the text 
was applied where, in addition to 
the designation in the order, the 
person named took charge of the es¬ 
tate without giving bond.—State ex 
rel. Russell v. Mueller, 60 S.W.2d 
48, 332 Mo. 758, 91 A.L.R. 705. 

(2) The rule was also applied 
where the order followed the lan¬ 
guage of the statute prescribing 


when a public administrator may 
take charge of estates of deceased 
persons, and the appointee was not 
required to give a bond in the par¬ 
ticular estate.—In re White’s Estate, 
295 S.W. 504, 221 Mo.App. 984. 

25. Ky.—Bannon v. Fox, 250 S.W. 
966, 199 Ky. 262. 

24 C.J. p 1205 note 39. 

Time for appointment see supra sub¬ 
division c (3) of this section. 
Effect on action, commenced by public 
administrator 

Where the first order of reference 
of an estate to the public administra¬ 
tor was void because it was made 
before the expiration of the statutory 
period, an action commenced by the 
public administrator under such ref¬ 
erence was totally ineffective as re¬ 
gards the right to amend the petition 
therein by showing a later reference 
of the estate to the public adminis¬ 
trator, and a motion to file such 
amended petition was properly over¬ 
ruled.—Fentzka’s Adm'r v. Warwick 
Const. Co., 172 S.W. 1060, 162 Ky. 580. 

26. Ga.—Davis v. Melton, 181 S.E. 
300, 51 Ga.App. 685. 
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Citation and notice see supra subdi¬ 
vision c (4) of this section. 

27. Ill.—In re Trost's Estate, 10 N.E. 
2d 857, 292 Ill.App. 60. 

28. Xu Missouri 

Where the appointment of the pub¬ 
lic administrator as a “person deemed 
suitable,” on the day of intestate’s 
death, was valid, under Rev.St. § 9, 
Mo.St.Annot. p 12 § 9, and not im¬ 
provident, since all the distributees 
were nonresidents, the fact that one 
of the distributees became a bona 
fide resident of the state fifty-nine 
days after the death of intestate, for 
the purpose of being appointed ad¬ 
ministrator, did not render the ap¬ 
pointment of the public administrator 
invalid.—State ex rel. Pryor v. An¬ 
derson, App., 112 S.W.2d 857, man¬ 
damus quashed 123 S.W.2d 181, 343 
Mo. 895. 

29. La.—Casey v. Abraham, 37 So. 
484, 113 La. 581. 

30. Cal.—Abel v. Love, 17 Cal. 233. 
Fla.—Davis v. Shuler, 14 Fla. 438. 
Mo.—Littleton v. Christy, 11 Mo. 

390. 
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procured letters of appointment as required by stat¬ 
ute.^ 

(7) Duration of Appointment and Author¬ 
ity 

The authority of a public administrator to admin¬ 
ister an estate committed to him while he held office as 
public administrator usually continues after he ceases 
to hold such office. 

The statutes with relation to public administra¬ 
tors sometimes authorize committing the estate to 
the charge of the public administrator only until 
those to whom the statute gives the right to ad¬ 
minister apply for letters, 32 while, under other stat¬ 
utes, when letters are issued to the public admin¬ 
istrator, he qualifies as permanent administrator of 
the estate. 33 

Under some statutes, the authority arising from 
mere official position is sometimes of a merely tem¬ 
porary character, holding only until regular letters 
of administration are procured, 34 and there is au¬ 
thority for the view that, under a statute requiring 
a public administrator to take charge of the estate 
of a decedent dying within the county of such ad¬ 
ministrator where such decedent has no known 
heirs, the right of the public administrator as such 
is contingent and subject to termination should ap¬ 
plication for appointment be made by some other 
person having a prior right and otherwise quali¬ 
fied.^ 

Effect of termination of status as public admin¬ 
istrator. Under some statutes a public administra¬ 
tor to whom the administration of an estate has 


been committed continues as administrator of such 
estate after he ceases to be public administrator, 
until his authority to administer the particular es¬ 
tate has duly been terminated, 36 and this rule ob¬ 
tains where he has ceased to be public administra¬ 
tor by reason of the expiration of his term of of¬ 
fice 37 and his successor has been selected and has 
qualified. 38 According to some cases, he continues 
as administrator of an estate committed to him not¬ 
withstanding he has resigned from his office as pub¬ 
lic administrator, 39 but under some statutes, on 
such resignation and the appointment of his suc¬ 
cessor, his functions cease and he should settle and 
turn over the assets to his successor. 40 

§ 1052. Right and Duty to Administer 

a. In general 

b. Order of preference 

a. In General 

The right of a public administrator to administer 
exists in such, and only such, cases as are contemplated 
by statutes defining the rights and duties of public ad¬ 
ministrators. 

The right of a public administrator is purely stat¬ 
utory and he has no right to administer except in 
the cases enumerated in the statute. 41 The statute, 
if possible, should be construed as a whole so as 
to make it an effectual piece of legislation in har¬ 
mony with common sense and sound reason. 42 

Under some statutes the public administrator is 
entitled to take charge ok an estate only when no 
persons entitled are present or apply for letters, 43 


31. Mont.—State v. Woody, 51 P. 
975, 20 Mont. 413. 

32. Wis.—Welsh v. Manwaring, 98 
N.W. 214, 120 Wis. 377. 

33. Ga.—Bailey v. McAlpin, 48 S.E. 
699, 121 Ga. 111. 

34. Cal.—Los Angeles County v. Kel¬ 
logg, 80 P. 861, 146 Cal. 590. 

24 C.J. p 1205 note 36. 

35. Idaho.—Vaught v. Struble, 120 P. 
2d 259. 

36. Ga.—Davis v. Melton, 181 S.E. 
300, 51 Ga.App. 685. 

Ill.—Ramsay v. Van Meter, 133 N. 

E. 193, 300 Ill. 193. 

24 C.J. p 1206 note 57. 

Conditions precedent to resignation 
As a condition precedent to res¬ 
ignation from office of administra¬ 
tor of particular estate by one who 
has ceased to be county adminis¬ 
trator, compliance with statutory re¬ 
quirements as to publication of ap¬ 
plication for resignation and of cita¬ 
tion is necessary.—Davis v. Melton, 
181 S.E. 300, 51 Ga.App. 685. 


37. Ill.—Ramsay v. Van Meter, 133 
N.E. 193, 300 Ill. 193. 

N.C.—Wooten v. Smith, 59 S.E. 649, 
145 N.C. 476. 

24 C.J. p 1206 note 57. 

Administrator de bonis non 

A public administrator who as such 
has qualified as administrator de 
bonis non has the right to complete 
his duty in respect of an unsettled es¬ 
tate even after his term of office 
has terminated, with right thereaft¬ 
er to claim a fund in his capacity 
as administrator de bonis non.—Har- 
rigan v. Stone, 230 Ill.App. 413. 

38. Mont.—In re Craigie, 60 P. 495, 
24 Mont. 37. 

24 C.J. p 1206 note 57. 

33. Ga.—Davis v. Melton, 181 S.E. 

300, 51 Ga.App. 685. 

24 C.J. p 1206 note 57. 

40. Mo.—State v. Kennedy, 63 S.W. 
678, 163 Mo. 510—State v. Kennedy, 
73 Mo.App. 384. 

24 C.J. p 1206 note 58 [a], 

41. Mo.—In re Landgraf, 168 S.W. 
268, 183 Mo.App. 251. 
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Statute limiting authority 

The enactment of Rev.St.1929 § 

273, Mo.St.Annot. p 172 § 273, relat¬ 
ing to administration of personal 
property of nonresident decedents, 
limited the situations in which a pub¬ 
lic administrator could exercise his 
authority over estates of nonresident 
decedents.—Sheehan v. First Nat. 
Bank, 140 S.W.2d 1, 346 Mo. 227. 

42. Mass.—Schenck v. Buckley, 29 N. 
E.2d 733, 307 Mass. 186. 

43. Ga.—Bailey v. McAlpin, 48 S.E. 
699, 121 Ga. 111. 

La.—Smith’s Succession, 3 So. 539, 
40 La.Ann. .105. 

24 C.J. p 1202 note 4. 

Testate succession 
With respect to the right of the 
public administrator to be appointed 
dative testamentary executor where 
the person named in the will as 
executor died before the will was 
probated, under a statute providing 
that, if the executor cannot dis¬ 
charge the duty of his office, the 
judge shall appoint the public ad¬ 
ministrator dative testamentary ex- 
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but, if the next of kin are legally disqualified, the 
public administrator is entitled to take charge, 44 
and some statutes make provision for committing 
administration to the public administrator if per¬ 
sons entitled fail to apply within a specified time. 45 

The fact that the public administrator is a credi¬ 
tor or holds a demand against the estate does not 
disqualify him, 46 and administration may be com¬ 
mitted to the public administrator, although dece¬ 
dent expressed a wish that another person should 
settle the estate. 47 

The propriety of appointing the public adminis¬ 
trator as administrator of a decedent who left no 
heirs has been recognized where a will has not 
been found after a thorough search by a person 
appointed by the court to make a search. 48 

Testacy or intestacy . The right of a public ad¬ 
ministrator is sometimes confined to cases of in- 


ADMINISTRATORS 34 C. J. S. 

testacy, it being left to the discretion of the court 
whether it will commit the administration of a tes¬ 
tate estate to this official. 49 His right under some 
statutory provisions, however, extends both to tes¬ 
tate and intestate estates, 56 and, under certain cir¬ 
cumstances, it may be proper to appoint him ad¬ 
ministrator with the will annexed. 51 

Residence of decedent. Under some statutes 
the court is not limited, in appointing the public 
administrator to take charge of an estate, to the 
estate of such persons as die within his county, but 
he is competent to administer on the estate within 
his county of any decedent, irrespective of the 
place of death. 52 

Existence of assets. The existence of assets of 
decedent within the state is usually a prerequisite 
to the right of the public administrator to admin¬ 
ister thereon, 53 and under some statutes the pub- 


ecutor, where there is no surviving 
husband or wife or heir present or 
represented in the state, the residua¬ 
ry legatee in the will is a universal 
legatee and, therefore, an heir with¬ 
in the meaning of the foregoing stat¬ 
ute; and, where such legatee and 
a ni,ece of the testatrix, who was a 
legatee and heir of blood, were seek¬ 
ing to have themselves put in pos¬ 
session of the succession, public ad¬ 
ministrator was not entitled to ap¬ 
pointment as dative testamentary ex¬ 
ecutor.—Succession of Davis, 168 So. 
118 184 La. 969. 

44 . Cal.—In re Muersing, 37 P. 520, 
103 Cal. 585. 

24 C.J. p 1203 note 6. 

Nonresident alien 

(1) In default of next of kin other 
than nonresident aliens, administra¬ 
tion must be granted to public ad¬ 
ministrator unless he refuses or is 
incompetent.—In re Findlay, 170 N.E. 
471, 253 N.Y. 1, reversing In re Find¬ 
lay's Adm'rs, 236 N.Y.S. 489, 226 App. 
Div. 638. 

(2) On denying probate of a forged 
will, the court said that, since person 
otherwise entitled to letters was non¬ 
resident alien, letters of administra¬ 
tion would issue to public adminis¬ 
trator on proper application.—In re 
Daniel's Estate, 265 N.Y.S. 663, 
147 Misc. 541. 

45. N.C.—Jones* Adm’r v. E. H. 
Clement Co., 161 S.E. 403, 201 N.C. 
768. 

24 C.J. p 1203 note 7. 

46. Cal.—In re Muersing, 37 P. 520, 
103 Cal. 585. 

24 C.J. p 1203 note 9 [a]. 

47 . Cal.—In re Morgan, 53 Cal. 243. 

48 - La.—Succession of Arnold, 129 

So. 150, 170 La. 744. 


49. Cal.—In re Nunan, Myr.Prob. 238 
—In re Yee Yun, Myr.Prob. 181. 

24 C.J. p 1203 note 8. 

50. Mo.—Troll v. Third Nat. Bank 
of St. Louis, 211 S.W. 545, 278 Mo, 
74. 

51. Where corporation named as ex¬ 
ecutor and residuary legatee in¬ 
eligible 

On application by a creditor of tes¬ 
tator for appointment of public ad¬ 
ministrator of county as administra¬ 
tor with the will annexed, where only 
general legatee defaulted in appear¬ 
ance and pleading, there was no dis¬ 
tributee competent to receive letters, 
and foreign corporation, named as 
executor and residuary legatee, was 
not expressly empowered by charter 
to act as an executor or administra¬ 
tor, letters of administration with 
the will annexed were granted to the 
public administrator.—In re Due- 
lund’s Estate, 31 N.Y.S.2d 4, 177 Misc. 
569. 

52. Cal.—In re Richardson, 52 P. 
832, 120 Cal. 344—In re Hickman, 
36 P. 118, 101 Cal. 609. 

Xn Idaho 

(1) In view of Code § 15-1602 pro¬ 
viding that the public administrator 
must take charge of the estates of 
persons dying within the county of 
such public administrator, who have 
no known heirs, the probate court of 
county in which one dying intestate 
without known heirs ih another coun¬ 
ty resided should issue letters of ad¬ 
ministration on his estate to public 
administrator of latter county, in¬ 
stead of appointing one who is nei¬ 
ther relative nor creditor of deceased 
or the public administrator of the 
county in which deceased resided.— 
In re Denuncio's Estate, 70 P.2d 380, 
58 Idaho 60. 

(2) The public administrator of 
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county which was residence of one 
dying intestate, leaving property lo¬ 
cated in such county, with known 
heirs residing in Sweden, could be ap¬ 
pointed administrator of decedent’s 
estate according to his classification 
under statute establishing priorities 
of those preferentially entitled to ad¬ 
minister estates of decedents, not¬ 
withstanding decedent died in another 
county.—Vaught v. Struble, 120 P. 
2d 259. 

(3) In reaching this conclusion it 
was said that the above provision of 
§ 15-1602 does not mean that a public 
administrator may not be appointed 
as administrator of estate of a de¬ 
cedent according to his classification 
under § 15-312, establishing priorities 
of those preferentially entitled to ad¬ 
minister estates of decedents.— 
Vaught v. Struble, supra. 

53. U.S.—American Car & Foundry 

Co. v. Anderson, Mo., 211 F. 301, 

127 C.C.A. 587. 

Mo.—Richardson v. Busch, 95 S.W. 

894, 198 Mo. 174, 115 Am.S.R. 472. 
24 C.J. p 1202 note 99. 

Shares of stock 

(1) Shares of stock of a domestic 
corporation owned by a nonresident 
decedent have a situs, and are assets, 
in the state subject to administra¬ 
tion by the public administrator, if 
such administration is otherwise au¬ 
thorized, notwithstanding the cer¬ 
tificates for such shares are in the 
possession of decedent’s representa¬ 
tive in another state.—Troll v. Third 
Nat. Bank, Mo., 216 S.W. 922, fol¬ 
lowed in Troll v. National Bank of 
Commerce in St. Louis, Mo., 216 S. 
W. 923 and Troll v. United Rys. Co. 
of St Louis, Mo., 216 S.W. 923—Troll 
v. Third Nat. Bank of St. Louis, 211 
S.W. 545, 278 Mo. 74. 
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lie administrator is authorized to take charge of 
and administer on an estate only when property 
of the estate was in his county at the time of de¬ 
cedent's death. 54 

Existence of debts. Under some statutes the ex¬ 
istence of debts within the state is not essential to 
the rights of the public administrator to administer 
on an estate. 55 

Collateral attack. The public administrator's 
right to administer the estate in general cannot be 
collaterally attacked, 56 nor can the question wheth¬ 
er the person appointed was the public administra¬ 
tor be raised in a collateral proceeding. 57 

Duty to administer. Under the language of some 
statutes it is the duty of the public administrator 
to act when a nonresident dies intestate, leaving 


property in the state, if there is no other person 
who is entitled to administer ; 5i * and a public ad¬ 
ministrator cannot refuse to enter on or to con¬ 
tinue the administration of an estate which by law 
he should administer, and he may be compelled to 
act. 59 He should not be permitted to choose the 
lucrative estates only and reject those which offer 
no hope of pecuniary compensation. 60 

b. Order of Preference 

The order of preference of public administrators as 
against other persons usually is regulated by local stat¬ 
utes. 

The order of preference of the public adminis¬ 
trator as against other persons having or claiming 
the right to administer is a matter which is regulat¬ 
ed by local statutes differing in some particulars 
in the various jurisdictions. 61 However, his right 


(2) The right of the public admin¬ 
istrator in such case was, however, 
limited by Rev.St.1929 § 273, Mo.St. 
Annot. p 172 § 273, enacted since the 
decisions in the foregoing cases.— 
Sheehan v. First Nat. Bank, 140 S. 
W.2d 1, 346 Mo. 227. 

Existence of assets and unsatisfied 
creditors 

The existence of an automobile or 
casualty policy issued to a nonresi¬ 
dent decedent by an insurance com¬ 
pany licensed to do business in the 
stale and of unsatisfied claims 
against the estate of such decedent 
constituted a sufficient ground for 
granting administration of such es¬ 
tate to the public administrator 
where all other elements of a valid 
appointment existed.—Furst v. Bra¬ 
dy, 31 N.E.2d 606, 375 Ill. 425, 133 
A.L.R. 558, reversing In re Brady’s 
Estate, 24 N.E.2d 748, 303 Ill.App. 
139. 

54*. Mo.—In re White’s Estate, 295 S. 

W. 504, 221 Mo.App. 984. 

24 C.J. p 1202 note 1. 

Ancillary administration 

Probate court of a particular 
county cannot appoint public admin¬ 
istrator of such county ancillary ad¬ 
ministrator of nonresident testator, 
where estate has no assets in such 
county.—In re White’s Estate, su¬ 
pra. 

55 . Mo.—Troll v. Third Nat. Bank 
of St. Louis, 211 S.W. 545, 278 Mo. 
74—Richardson v. Busch, 95 S.W. 
894, 198 Mo. 174, 115 Am.S.R. 472. 

56 . Kan.—Cox v. Kansas, 120 P. 553, 
86 Kan. 298. 

Mo.—Troll v. Third Nat. Bank, of St. 

Louis, 211 S.W. 545, 278 Mo. 74. 
24 C.J. p 1203 note 11. 

57. U.S.—Comstock v. Crawford, 

Wis., 3 Wall. 396, 18 L.Ed. 34. 

24 C.J. p 1203 note 12. 

58 . Ill.—In re Trost’s Estate, 10 N. 
E.2d 857, 292 Ill.App. 60. 


Mandamus to compel court to grant 
administration see the C.J.S. title 
Mandamus § 69, also 38 C.J. p 615 
note 31. 

59. Mo.—State ex rel. Russell v. 
Mueller, 60 S.W.2d 48, 332 Mo. 758, 
91 A.L.R. 705—State v. Kennedy, 73 
Mo.App. 384. 

Eight to resign 

Public administrator should not 
be permitted to resign at his own 
option when law has made it in¬ 
cumbent on him to undertake admin¬ 
istration of estate.—State ex rel. 
Russell v. Mueller, 60 S.W.2d 48, 332 
Mo. 758, 91 A.L.R. 705. 

60. Mo.—State ex rel. Russell v. 
Mueller, supra. 

61. Mich.—Grand Trunk Western R. 
Co. v. Kaplansky, 258 N.W. 423, 
270 Mich. 135. 

N.T.—In re Fuchs’ Estate, 213 N.Y. 
S. 431, 126 Misc. 90—In re Al¬ 
brecht’s Estate, 196 N.Y.S. 765, 
119 Misc. 554, affirming 194 N.Y.S. 
432, 118 Misc. 737. 

24 C.J. p 1203 note 13. 

Preference of public administrator: 
Over foreign consul see infra § 
1053. 

To appointment as administrator 
with will annexed see supra § 
1031. 

Preference over divorced husband of 
intestate 

(1) Under Surrogate’s Ct.Act § 118, 
specifying the persons entitled to 
appointment as administrator and 
providing that, if no “person entitled 
to take or share in the estate" will 
accept appointment, the administra¬ 
tion shall be granted to the public 
administrator or to any other per¬ 
son, the quoted words are limited 
to the distributees previously enu¬ 
merated, and the divorced husband of 
intestate, not being within any of 
the classes enumerated, although en¬ 
titled to share in the estate, can only 
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be appointed in subordination to the 
public administrator as an “other 
person."—In re Albrecht's Estate, 196 
N.Y.S. 765, 119 Misc. 554, affirming 
194 N.Y.S. 432, 118 Misc. 737. 

(2) L.1898 c 230 § 13, preferring 
the widow or any relative entitled 
to share in the estate to the public 
administrator of New York county 
in the appointment of an administra¬ 
tor, does not entitle the former hus¬ 
band of intestate, who had obtained 
a divorce from the latter, to prefer¬ 
ence over the public administrator, 
notwithstanding such husband was 
entitled to share in the estate.—In 
re Albrecht’s Estate, supra. 

In Illinois 

(1) The provision, contained in the 

former Administration Act § 18, that 
in all cases where the intestate is a 
nonresident, and in all cases where 
there is no widow, husband, or 

next of kin entitled to a distrib¬ 
utive share who at the time of in¬ 
testate’s death is a bona fide res¬ 
ident of the state, administration 

shall be granted to the public ad¬ 
ministrator referred to but one class 
of cases and required the appoint¬ 
ment of the public administrator 

only where a nonresident intes¬ 
tate died leaving no husband, wid¬ 
ow, or next of kin residing in the 
state.—Sanders v. Buenger, 143 N.E. 
431, 311 Ill. 572, affirming In re John¬ 
son’s Estate, 230 Ill.App. 334—Krome 
v. Halbert, 104 N.E. 1066, 263 Ill. 172. 

(2) Such provision did not apply to 
the case of a resident intestate.— 
Sanders v. Buenger, supra. 

(3) The provisions of such former 
Administration Act § 18, designating 
the order of preference and defining 
the right of the public administrator 
in that regard, were limited in their 
application to intestate estates.— 
In re Halberg*s Estate, 221 IlLApp. 
50. 
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usually is subsequent to that of persons beneficially 
interested in the estate, 62 but prior to that of kin¬ 
dred having no beneficial interest. 63 

The guardian of incompetent kindred may be pre¬ 
ferred to the public administrator, 64 but this rule 
is not without exceptions, 65 and under some stat¬ 
utes the guardian of a nonresident infant is not 
entitled to letters of administration in preference 
to the public administrator. 66 

The public administrator is usually entitled to ad¬ 
ministration in preference to creditors, 67 and over 


strangers. 68 

Preference between nominee or attorney in fact 
and public administrator. Preference over the pub¬ 
lic administrator is sometimes given to the nominee 
of persons entitled, where the latter are residents, 69 
and it has been held that the public administrator is 
not entitled to administer on the estate of a non¬ 
resident, where one of the nonresident’s heirs at 
law who was a bona fide resident nominated an¬ 
other. 70 Under some statutes the nominee of a 
person interested in the estate may be entitled to a 


$2. Ill,—Dupee v. Follett, 136 N.E ' 
543, 304 Ill. 166, reversing: 222 Ill 
App. 537. 

Mich.—Grand Trunk Western R. Co 
v. Kaplansky, 258 N.W. 423, 270 
Mich. 135. 

24 C.J. p 1203 note 14. 
particular persons entitled to pref¬ 
erence 

(1) Sister of unmarried soldier, dy¬ 
ing intestate without issue, was en¬ 
titled to letters of administration on 
his estate, consisting of remainder 
value of war risk insurance policy, 
in preference to public administrator 
after death of decedent’s parents, in 
absence of administration on their 
estates.—In re Harriott's Estate, 28 
P.2d 355, 219 Cal. 529. 

(2) Stepdaughter of decedent was 
entitled to be named a“s administra¬ 
tor in preference to public admin¬ 
istrator, where decedent’s wife had 
predeceased him, he had died intes¬ 
tate leaving no issue, and his whole 
estate consisted of property which, 
during the lifetime of the wife, was 
community property or separate 
property of the wife.—In re Spring¬ 
er’s Estate, 280 P. 1016, 100 Cal.App. 
730. 

(3) A stepson of decedent entitled 
to share in the latter’s estate under 
Decedent Est.L. § 98 subd 15-a, pro¬ 
viding for distribution among the 
children of decedent’s husband or 
wife when no husband or wife, child 
or next of kin survives, was entitled 
to appointment as administrator m 
preference to the public administra¬ 
tor.—In re Neukirchen’s Estate, 186 
N.T.S. 240. 

63. Cal.—In re Wakefield, 68 P. 499, 
136 Cal. 110. 

N.Y.—Matter of Hagan, 139 N.Y.S. 

463, 78 Misc. 322. 

24 C.J. p 1203 note 15. 

64. Cal.—In re McLaughlin, 37 P. 
410, 103 Cal. 429. 

N.Y.—In re Hudson, 75 N.Y.S. 1053, 
37 Misc. 539, 2 Mills Surr. 576. 

65. La.—Succession of Bossu, 38 So. 
878, 115 La. 13. 

24 C.J. p 1204 note 16 [a], [b]. 

66. Cal.—-In re Graff, 146 P. 657, 
169 Cal. 250. 


37. N.Y.—Matter of Hagan, 139 N. 

Y.S. 463, 78 Misc. 322. 

24. C.J. p 1204 note 23. 
limited letters 

Under Surrogate’s Ct.Act § 118 the 
public administrator was entitled to 
limited letters of administration in 
preference to a creditor who was an 
undertaker.—In re Conde’s Estate, 
259 N.Y.S. 129, 144 Misc. 357. 

In Illinois 

(1) Under the governing statute as 
it stood prior to Jan. 1, 1940, when 
the new Probate Act, which designat¬ 
ed the public administrator before a 
creditor in the order of preference, 
see Smith-Hurd St.Annot. c 3 § 248, 
became effective, usually creditors 
had the right to administer in pref¬ 
erence to the public administrator, 
and, if a creditor petitioned for' ap¬ 
pointment before the public adminis¬ 
trator, it was mandatory on the 
court to appoint such creditor.—Du¬ 
pee v. Follett, 136 N.E. 543, 304 Ill. 
166, reversing 222 Ill.App. 537—In re 
Wynn’s Estate, 35 N.E.2d 702, 311 
Ill.App. 190—24 C.J. p 1204 note 24. 

(2) This preference in favor of 
creditors is a “right” which was pre¬ 
served by the saving clause of the 
new Probate Act, Smith-Hurd St. 
Annot. c 3 § 501, providing that the 
provision for repeal contained in 
such act shall not affect a right ac¬ 
crued under any law in force prior 
to the effective date of such act, and 
a creditor could claim the prefer¬ 
ence in respect of the estate of an 
intestate who died prior to the effec¬ 
tive date of such act.—In re Wynn’s 
Estate, supra. 

(3) In the case of a nonresident in¬ 
testate, however, it was held that, 
under Administration Act § 18 , the 
public administrator was entitled to 
a preference over creditors.—Coffey 
v. Mann, 200 Ill.App. 143. 

(4) Under an earlier form of the 
statute, a resident creditor was en¬ 
titled to a preference in the case of 
a nonresident intestate.—Rosenthal 
v. Prussing, 108 Ill. i28. 

68. Cal.—In re Moran, 168 P. 18, 176 

Cal. 216. 

24 C.J. p 1204 note 25. 
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69. Ill.—In re Wynn’s Estate, 35 N. 

E.2d 702, 311 Ill.App. 190. 

24 C.J. p 1204 note 22. 

Residents of United States 

In cases in which the widow in one 
case and the next of kin in another 
were actually residents of the state 
and in which it was held that the 
appointments of their nominees were 
not illegal, the rule was announced 
that, in view of Comp.L.1929 § 15586 
prescribing order of appointment, § 
15612 providing for appointment of 
public administrator whenever there 
is no widow, husband, or next of kin 
entitled to distributive share in es¬ 
tate of decedent, resident in United 
States, competent or willing to take 
out letters of administration requires 
granting of administration to public 
administrator only where there is no 
widow, husband, or next of kin re¬ 
siding in United States who was com¬ 
petent or willing to act as admin¬ 
istrator or who requested appoint¬ 
ment of another as administrator.— 
Grand Trunk Western R. Co. v. Kap¬ 
lansky, 258 N.W. 423, 270 Mich. 135. 
Nominee of person not entitled to 
distributive share or to inherit 

(1) Under some statutes the nomi¬ 
nee of a resident relative of an in¬ 
testate who was also a resident of 
the state was entitled to the grant of 
administration in preference to the 
public administrator, notwithstanding 
such relative was not entitled to a 
distributive share.—Lundberg v. 
Johnson, 143 N.E. 434, 312 Ill. 161, 
affirming 231 Ill.App. 400—Sanders 
v. Buenger, 143 N.E. 431, 311 Ill. 
572, affirming In re Johnson’s Estate, 
230 Ill.App. 334. 

(2) In such case the fact that, aft¬ 
er the nominee of such relative had 
been appointed and qualified, anoth¬ 
er relative of intestate requested the 
appointment of the public admin¬ 
istrator was not material, and the 
latter was not entitled to have the 
order appointing such nominee set 
aside and to have letters issued to 
him.—Lundberg v. Johnson, 231 Ill. 
App. 400, affirmed 143 N.E. 434, 312 
Ill. 161. 

70. Ill.—Krome v. Halbert, 104 N.E- 

1066, 263 Ill. 172, affirming 183 

Ill.App. 551. 
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preference over the public administrator, 71 even 
though the person making the nomination is a non¬ 
resident. 72 The nominee of the next of kin is not 
under all circumstances entitled as a matter of right 
to administration in preference to the public ad¬ 
ministrator, 73 especially where the next of kin is 
incompetent or disqualified. 74 

It has been considered that the attorney in fact 
of an heir who applies for administration and ten¬ 
ders the requisite security is properly appointed in 
preference to the public administrator, especially 
if the heir is present; 75 but the view has been ex¬ 
pressed that the right of preference over the public 
administrator is limited to the individuals holding 
the relations specified in the statute and cannot be 
extended to an agent, attorney in fact, or other 
representative of such individuals. 76 

Discretion of court. As between the public ad¬ 


ministrator and another person applying for ad¬ 
ministration the choice sometimes rests in the dis¬ 
cretion of the court, 77 and the public administra¬ 
tor may, in the discretion of the court, be pre¬ 
ferred to a trust company authorized by statute to 
administer, because an individual will be preferred 
to a corporation. 78 

Waiver or loss of preference. Under statutes 
providing for application for administration by 
the public administrator or for the grant of admin¬ 
istration to him if persons who have a prior right 
do not apply within a specified period, failure of 
such persons to apply within a specified period does 
not defeat the right to preference if such a person 
applies before administration has been committed 
to the public administrator. 79 Where after the ex¬ 
piration of the period prescribed by statute the 
public administrator fails to apply, administration 
may be granted to another. 80 


71. In Massachusetts 

(1) In construing 1 Gen.L. c 193 § 
1, prescribing the order of prefer¬ 
ence generally, and c 194 §§ 4, 5, re¬ 
lating particularly to the appoint¬ 
ment of public administrators as 
administrators, the court may ap¬ 
point a suitable person, other than 
the public administrator, with the 
consent of intestate’s sister who was 
the only relative of intestate inter¬ 
ested in the estate, notwithstanding 
intestate’s father who was the only 
heir and next of kin of intestate had 
died intermediate the death of in¬ 
testate and the making of applica¬ 
tion for appointment.—In re Waver- 
ly Trust Co., 167 N.E. 274, 268 Mass. 
181 . 

(2) On the petition of a creditor of 
ini estate the court could appoint a 
suitable person, other than the cred¬ 
itor and the public administrator, 
where the only heir and next of kin 
was domleilod in the commonwealth 
at the time of the death of intes¬ 
tate and when the petition for ap¬ 
pointment was filed, although absent 
therefrom at the time in the serv¬ 
ice of the United States Navy; 
such heir was then “living in the 
commonwealth" within the meaning 
of a statutory provision considered. 
—McLaughlin v. Feerick, 176 N.E. 
779, 276 Mass. 180. 

712. Mont.—In re Watson, 78 P. 702, 

31 Mont. 438. 

tw Massachusetts, in view of Gen. 
L. c 194 §§ 5, 7, 8, where public ad¬ 
ministrator appointed as administra¬ 
tor of estate of deceased died before 
administration was complete and 
person requested by nonresident heirs 
to be appointed administrator was 
appointed as administrator before va¬ 
cancy in the office of public adminis¬ 
trator was filled, probate court was 


without power thereafter to grant 
administration to public administra¬ 
tor.—Schenck v. Buckley, 29 N.E.2d 
733, 307 Mass. 186. 

73. Cal.—In re Morgan, 53 Cal. 243. 
24 C.J. p 1204 note 17 [a]. 

74. N.Y.—Sutton v. Public Admr., 4 
Dem.Surr. 33. 

24 C.J. p 1204 note 18. 

Nominee of nonresident 

(1) The public administrator was 
entitled to letters of administration 
in preference to the nominee of a rel¬ 
ative of decedent where such rela¬ 
tive was a nonresident alien and 
therefore could not effectively desig¬ 
nate a nominee.—In re Marret’s Es¬ 
tate, 274 N.Y.S. 117, 152 Misc. 713— 
24 C.J. p 1204 note IS. 

(2) The public administrator has 
been preferred to the nominee of the 
nonresident next of kin.—In re Muer- 
sing, 37 P. 520, 103 Cal. 585—24 C.J. 
p 1204 note 18. 

(3) In any case, the nominee of a 
nonresident widow should be pre¬ 
ferred.—In re Cotter, Myr.Prob., Cal., 
p 179. 

75. La.—Succession of Henry, 31 La. 
Ann. 555. 

76. N.Y.—In re Fuchs’ Estate, 213 N. 
Y.S. 431, 126 Misc. 90. 

77. Cal.—In re Yee Tun, Myr.Prob. 
181. 

24 C.J. p 1204 note 28. 

Person having interest adverse to 
estate and public administrator 
Under statute providing that any 
person interested may contest peti¬ 
tion for letters of administration by 
filing written opposition based on in¬ 
competency of applicant “or for other 
cause," issuing letters of administra- 
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tion to public administrator to ex¬ 
clusion of nominee of children of de¬ 
cedent was not error where children 
had adverse interest by virtue of ac¬ 
tion pending at time of appointment, 
since adverse interest was "for oth¬ 
er cause” within statute and discre¬ 
tion of court to refuse letters was 
not limited by terms of statute to in¬ 
competency of applicant.—In re St. 
John's Estate, 64 P.2d 725, 8 Cal.2d 
175. 

78. N.Y.—In re Goddard, 94 N.Y. 544, 

1 Dem.Surr. 430. 

79. Ill.—Dupee v. Follett, 136 N.E. 
543, 304 Ill. 166, reversing 222 Ill. 
App. 537. 

24 C.J. p 1203 note 14 [e]. 

Time for application by public ad¬ 
ministrator generally see supra § 
1051 c (3). 

80. N.C.—In re Bailey, 53 S.E. 844, 
141 N.C. 193. 

24 C.J. p 1203 note 7. 

Payment of claim for compensation 
In a case in which a person other 
than a public administrator was ap¬ 
pointed administrator more than six 
months after the death of decedent, 
compensation for the death of dece¬ 
dent resulting from an injury sus¬ 
tained in the course of his employ¬ 
ment was properly payable to the 
administrator so appointed and not 
to a public administrator, notwith¬ 
standing the statutory provision for 
application for administration by the 
public administrator after six months 
from the death of decedent have 
elapsed and administration to anoth¬ 
er has not been granted; it was 
noted that there was no public ad¬ 
ministrator in the county in which 
the appointment was made.—Jones’ 
Adm’r v. E. H. Clement Co., 161 S.E. 
403 t 201 N.C. 768. 



§ 1053 EXECUTORS AND 

§ 1053. Administration by Other Public Offi¬ 
cials 

a. In general 

b. Foreign consuls 

a. In General 

The administration of decedents* estates Ts some¬ 
times committed to public officers other than those bear¬ 
ing the title “public administrator. 11 

The administration of decedents’ estates is 
sometimes committed to public officers other than 
those bearing the title “public administrator,” 81 if 
there is no public administrator in the county. 82 
Among such officers, under the provisions of vari¬ 
ous statutes, are the sheriff, 83 the county treasur¬ 
er, 84 or the clerk of court. 85 Under some statutes 
the court may on its own motion commit the es¬ 
tate to the sheriff or other officer of the county for 
administration, if the conditions contemplated by 
the statute exist. 85 In the absence of constitution¬ 
al or statutory provisions a coroner has no right, 
by virtue of his office, to ask to be appointed as 
administrator of a person found dead within his 
jurisdiction. 87 

Duties and liabilities. While it seems that under 
certain statutes a sheriff to whom the administra- 
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tion of an estate has been committed may, unde 
some circumstances, continue responsible for du 
administration after his term of office has expi] 
ed, 88 it has been held that, where a sheriff, as ac 
ministrator ex officio, neglects to collect notes du 
the estate until his term of office expires, he wi 
not be chargeable with the amount thereof if th 
makers of the notes were perfectly solvent for 
considerable time after his administration ceased. 8 

That no record showing administration is foun 
is immaterial as regards the sheriff’s liability fo 
funds of the estate, where he took charge of th 
estate and filed settlements, as public administra 
tor. 90 

b. Foreign Consuls 

Treaty or statutory provisions sometimes authoriz 
the appointment, as administrator of the estate of a de 
ceased alien, of the consul or consular officer of th 
country of which such alien was a national, but sue 
treaty provisions usually do not confer an absolute, ex 
elusive, or superior right to administer. 

While there have been expressions or statement 
tending to support the view that, under the law o 
nations, a foreign consul in the United States ha 
the power and right to administer on the estate 
of deceased nationals of the country represente< 
by such consul, who die within his consular juris 


81. W.Va.—Brown v. Brown, 129 S. 
E. 459, 99 W.Va. 615. 

24 C.J. p 1207 note 60. 

Curator for vacant succession 

(1) In some states, as Louisiana, 
vacant successions are managed by 
administrators appointed by the court 
under the name of curators of va¬ 
cant successions.—Causey v. Opelou- 
sas-St. Landry Securities Co., 175 So. 
448, 187 La. 659. 

(2) A vacant succession subject to 
administration by a curator under 
the statute may consist of any kind 
of property, whether movable or im¬ 
movable, corporeal or incorporeal, 
tangible or intangible, or even a right 
or cause of action, and the only re¬ 
quirement for opening a vacant suc¬ 
cession under the statute is to show 
that no one claims it, or that the 
heirs are unknown or have renounced 
it.—Causey v. Opelousas-St. Landry 
Securities Co., supra. 

(3) Curators for absentees see Ab¬ 
sentees §§ 6-10. 

82. N.Y.—In re Findlay, 170 N.E. 
471, 253 N.Y. 1, reversing In re 
Findlay’s Adm’rs, 236 N-Y.S. 489, 
226 App.Div. 638. 

24 C.J. p 1207 note 60. 

83. W.Va.—Brown v. Brown, 129 S.E. 
459, 99 W.Va. 615. 

24 C.J. p 1207 note 60. 


Necessity for appointment 

Under some statutes sheriff can 
act as public administrator by vir¬ 
tue of his office without appointment 
by probate court.—Elmore v. Bishop, 
42 S.W.2d 399, 184 Ark. 243. 

84. N.Y.—In re Di Roberto's Es¬ 
tate, 275 N.Y.S. 443, 153 Misc. 222 
—In re Conde’s Estate, 259 N.Y.S. 
129, 144 Misc. 357. 

24 C.J. p 1207 note 60. 

Public administrator ex officio 
Idaho.—In re Rice, 85 P. 1109, 12 
Idaho 305. 

Default of persons otherwise com¬ 
petent 

Under Surrogate’s Ct. Act § 118, in 
default of next of kin other than 
nonresident aliens, administration 
should be granted to the county 
treasurer if there is no public ad¬ 
ministrator, unless the county treas¬ 
urer refuses to act or is incompe¬ 
tent.—In re Findlay, 170 N.E. 471, 
253 N.Y. 1, reversing In re Findlay’s 
Adm’rs, 236 N.Y.S. 489, 226 App.Div. 
638. 

85. Ga.—Johnston v. Tatum, 20 Ga. 
775. 

24 C.J. p 1207 note 60. 

Superior right of others than clerk 
(1) Where there were next of kin 
of deceased applying for letters of 
administration and it appeared that 
estate was not likely to be unrep¬ 
resented, the appointment of the 
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clerk of the superior court in count: 
where there was no county adminis 
trator, as administrator of the estate 
was illegal, notwithstanding persoi 
selected by majority of the next o 
kin of deceased was not a fit per 
son to administer the estate.—Smitl 
v. Collins, 7 S.E.2d 600, 61 Ga.App 
801. 

(2) Where there are persons quali 
fied and entitled to administer an es 
tate among the next of kin and dis 
tributees of a deceased, other thar 
those contesting the appointment oJ 
an administrator thereof, and ther< 
is no likelihood that the estate wil 
go unrepresented, the ordinary oi 
jury on appeal from judgment oi 
ordinary cannot, on finding that nei¬ 
ther of those seeking appointment 
as administrator is fit, grant letter? 
of administration to the clerk of the 
superior court notwithstanding there 
is no county administrator.—Smith 
v. Collins, supra. 

86. W.Va.—Brown v. Brown, 129 S. 
E. 459, 99 W.Va. 615. 

87. Md.—Jones v. Harbaugh, 48 A. 
827, 93 Md. 269. 

88. Va.—Cocke v, Harrison, 3 Rand. 
494, 24 Va. 494. 

89. Ala.—Bondurant v. Thompson, 15 
Ala. 292. 

90. Ark.—Elmore v. Bishop, 42 S.W. 
2d 399, 184 Ark. 243. 
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diction, 91 this view does not prevail in the broad¬ 
est sense, 92 and there is authority for the view 
that, in the absence of treaty or statute conferring 
the right, a consular officer of a foreign country 
has no right to administer on a decedent's estate 
without judicial authority. 93 

In case of the death of an alien leaving property 
within the jurisdiction, the consul or consular of¬ 
ficer of the country of which decedent was a na¬ 
tional has sometimes, by virtue of provisions of 
treaties, the right to obtain the grant of administra¬ 
tion, 94 and this is true under some statutes. 95 In 


some cases courts have recognized the right of the 
consul to obtain appointment by virtue of the 
“most-favored nation" clause of a treaty directly 
applicable to him, 96 but, under the “most-favored 
nation" clause, the consul is not entitled to any 
greater right than that conferred by the treaty 
with the “most-favored" nation. 97 

Certain pertinent treaty provisions merely qual¬ 
ify the consul as a proper person to obtain a grant 
of administration where the grant to him is other¬ 
wise permissible. 98 His right to designation as 
administrator, conferred by treaty, usually is not 


91. N.Y.—Matter of Lobrasciano, 77 
N.Y.S. 1040. 38 Misc. 415. 
a C.J. p 1307 note 26. 

Right and duty of consul to pro¬ 
tect property of deceased nationals 
of country represented see Ambas¬ 
sadors and Consuls § 15. 

Right of consul to make application 
for grant of administration see su¬ 
pra § 51. 

92- U.S.—Rocca v. Thompson, 32 S. 
Ct. 207. 223 U.S. 317, 56 L.Ed. 453, 
affirming In re Ghio’s Estate, 108 
P. 516, 157 Cal. 552, 137 Am.S.R. 
145, 37 L.R.A.,N.S., 549. 

La.—Lanfear v. Ritchie, 9 La.Ann. 
96. 

Assertion, of statutory right of prior¬ 
ity 

A foreign consul cannot, as such, 
assert the priority of right of ad¬ 
ministration conferred by statute on 
the surviving spouse or next of kin 
of a deceased national of the coun¬ 
try represented by such consul.— 
Austro-Hungarian Consul v. West- 
phal, 139 N.W. 300, 120 Minn. 122. 

93. Md.—Schneider v. Hawkins, 16 
A.2d 861, 179 Md. 21. 

94. D.C.—Lely v. Kalinoglu, 76 F.2d 
983, 64 App.D.C. 213, 100 A.L.R. 
1523, certiorari denied 55 S.Ct. 925, 
295 U.S. 765, 79 L.Ed. 1707. 

N.J.-—In re Swistak’s Estate, 18 A.2d 
561, 129 N.J.Eq. 138—In re Tenne- 
son’s Estate, 12 A.2d 363, 18 N.J. 
Misc. 245. 

N.Y.—In re Fabio’s Estate, 235 N. 
Y.S. 703, 134 Misc. 158—In re Fu- 
mara’s Estate, 217 N.Y.S. 698, 127 
Misc. 794. 

Ohio.—Pagano v. Cerri, 112 N.E. 1037, 
93 Ohio St. 345, L.R.A.1917A 486, 
Ann.Cas.l918C 1051—In re Balbo’s 
Estate, 16 Ohio N.P.,N.S., 9. 

2 C.J. p 1307 notes 27-31—23 C.J. p 
1044 note 90. 

Scope of treaty-making power and 
subjects of treaties generally see 
the C.J.S. title Treaties § 4, also 
63 C.J. p 829 note 66-p 831 note 92. 
Treaty of 1905 with Germany 

(1) By arts. 21, 24, 25 of the treaty 
between the United States and Ger¬ 
many, promulgated in 1925, the Ger¬ 
man consular officer was given the 
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right to be appointed as adminis¬ 
trator of any estate of a deceased 
having property in the United States 
when the next of kin were German 
nationals living in Germany.—Sea¬ 
board Trust Co. v. Topken, 20 A.2d 
709, i.30 N.J.Eq. 46. 

(2) Such treaty gave the German 
consular officer the right to be ap¬ 
pointed as administrator of estate 
of German citizen dying intestate in 
United States, if appointment was 
within discretion of orphans’ court 
and did not conflict with any law of 
state.—Schneider v. Hawkins, 16 A.2d 
861, 179 Md. 21. 

Treaty of 1853 with Argentine Re¬ 
public 

(1) The case of Rocca v. Thomp¬ 
son, 32 S.Ct. 207, 223 U.S. 317, 56 L. 
Ed. 453, affirming In re Ghio’s Estate, 
108 P. 516, 157 Cal. 552, 137 Am.S.R. 
145, 37 L.R.A..N.S., 549, has been cit¬ 
ed as authority for the broad view 
that a provision in the treaty of 
1853 between the United States and 
the Argentine Republic, giving con¬ 
suls the “right to intervene in the 
possession, administration, and judi¬ 
cial liquidation of the estate of de¬ 
ceased conformably with the laws 
of the country,” did not give the 
consul the right to administer the es¬ 
tate.—Paperno v. Michigan R. Engi¬ 
neering Co., 168 N.W. 503, 202 Mich. 
257. 

(2) As hereinafter shown in note 

3, the court, in Rocca v. Thompson, 
supra, reached the conclusion that 
such provision of the Argentine 
treaty did not confer on consuls the 
right to administer to the exclusion 
of those entitled by local law to ad¬ 
minister, and, in reaching such con¬ 
clusion, the court said that the right 
to “intervene in the possession” 
merely referred to temporary posses¬ 
sion for the purpose of protecting 
and conserving the rights of those 
interested and that the right to “in¬ 
tervene in . administration, 

and judicial liquidation of the estate” 
presupposed an administration or ju¬ 
dicial liquidation instituted other¬ 
wise than by the consul, and quoted 
various definitions in support of the 
view that “intervene” refers to a 
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proceeding already instituted.—Rocca 
v. Thompson, supra. 

Consul not administrator under par¬ 
ticular treaty 

U.S.—The General McPherson, D.C. 

Wash., 100 F. 860. 

2 C.J. p 1307 note 27 [a]. 

95. Minn.—Austro-Hungarian Con¬ 

sul v. Westphal, 139 N.W. 300, 120 
Minn. 122. 

N.J.—In re Sinovcic’s Estate, 86* A. 

917, 80 N.J.Eq. 260. 

N.Y.—In re Ligiorato’s Estate, 69 
N.Y.S. 507, 34 Misc. 31. 

96. Ala.—Carpigiani v. Hall, 55 So. 

248, 172 Ala. 287, Ann.Cas.l913D 

651. 

D.C.—Diamantopoulos v. Glekas, 11 
F.2d 200, 56 App.D.C. 151. 

N.Y.—In re Fabio's Estate, 235 N.Y. 
S. 703, 134 Misc. 158—In re Fuma- 
ra's Estate, 217 N.Y.S. 698, 127 

Misc. 794. 

2 C.J. p 1308 notes 33, 34. 

97. Cal.—In re Servas’ Estate, 146 
P. 651, 169 Cal. 240, Ann.Cas.l916D 
233. 

D.C.—Lely v. Kalinoglu, 76 F.2d 983, 
64 App.D.C. 213, 100 A.L.R. 1523, 
certiorari denied 55 S.Ct. 925, 295 
U.S. 765, 79 L.Ed. 1707. 

Md.—Schneider v. Hawkins, 16 A. 2d 
861, 179 Md. 21—Chryssikos v. De¬ 
marco, 107 A. 358, 134 Md. 533. 
Mich.—Paperno v. Michigan R. Engi¬ 
neering Co., 168 N.W. 503, 202 

Mich.' 503. 

Minn.—Austro-Hungarian Consul v. 
Westphal, 139 N.W. 300, 120 Minn. 
122 . 

N.Y.—In re D’Adamo’s Estate, 106 N. 
E. 81, 212 N.Y. 214, L.R.A.1915D 
373, reversing 144 N.Y.S. 429, 159 
App.Div. 40, affirming 141 N.Y.S. 
1103. 

Ohio.—Pagano v. Cerri, 112 N.E. 1037, 
93 Ohio St. 345, L.R.A.1917A 486. 
Ann.Cas.1918C 1051. 

Wash.—In re Chaoussis’ Estate, 247 
P. 732, 139 Wash. 479. 

2 C.J. p 1308 note 37. 

9®. N.J.—In re Tenneson’s Estate, 12 
A.2d 363, 18 N.J.Misc. 245. 

Ohio.—In re Balbo’s Estate, 16 Ohio 
| N.P.,N.S., 9. 
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absolute," nor is it an exclusive, or of itself a 
superior or paramount, right; 1 and, where a treaty 
gives such right “so far as the laws of each coun¬ 
try will permit,” the consul's right to administration 
is subject to state statutes and other local laws. 2 
A treaty provision, giving the consul the “right to 
intervene in the possession, administration, and 
judicial liquidation of the estate of deceased, con¬ 
formably with the laws of the country,” does not 


give to the consul the right to administer to the 
exclusion of those entitled by local law to adminis¬ 
ter. 3 In accordance with the foregoing rules, the 
right conferred on consuls or consular officers by 
some treaties is not prior to the right of persons 
otherwise entitled under state or local laws to ad¬ 
minister, 4 as, for example, the right of a credi¬ 
tor, 5 of the public administrator, 6 or of the coun- 


$9. Cal.—In re Servas' Estate, 146 
P. 651, 169 Cal. 240, Ann.Cas.l916D 
233. 

Minn.—Austro-Hungarian Consul v. 
Westphal, 139 N.W. 300, 120 Minn. 
122 . 

N.Y.—In re Conde’s Estate, 259 N.Y. 

S. 129, 144 Misc. 357. 

Ohio.—Pagano v. Cerri, 112 N.E. 1037, 
93 Ohio St. 345, L.R.A.1917A 486, 
Ann.Cas.l918C 1051. 

Treaty with Germany 

As orphans’ court’s discretion in 
granting letters of administration 
on estate of German citizen dying 
intestate in state was not divested 
by treaty with Germany, proclaimed 
in 1925, such court’s order, refusing 
German consul’s application for such 
letters after appointing prior appli¬ 
cants as administrators, must be sus¬ 
tained.—Schneider v. Hawkins, 16 A. 
2d 861, 179 Md. 21. 

1. N.J.—In re Tenneson’s Estate, 12 
A.2d 363, 18 N.J.Misc. 245. 

Treaty with Sweden 

(1) The rule stated in the text 
has been recognized or applied with 
respect to the treaty between the 
United States and Sweden proclaimed 
in 1911; and in reaching this con¬ 
clusion several of the cases have 
treated as dictum or as merely illus¬ 
trative, and as not decisive, the ref¬ 
erence made to the treaty with Swe¬ 
den in Rocca v. Thompson, 32 S.Ct. 
207, 223 U.S. 317, 56 L.Ed. 453, af¬ 
firming 108 P. 616, 157 Cal. 552, 137 
Am.S.R. 145, 37 L.R.A.,N.S., 549, 

which might be regarded as recog¬ 
nizing an exclusive right of the con¬ 
sul to administer by virtue of such 
treaty.—Lely v. Kalinoglu, 76 F.2d 
983, 64 App.D.C. 213, 100 A.L.R. 1523, 
certiorari denied 55 S.Ct. 925, 295 
U.S. 765, 79 L.Ed. 1707. 

Cal.—In re Servas’ Estate, 146 P. 
651, 169 Cal, 240, Ann.Cas.l916D 
233. 

Md.—Schneider v. Hawkins, 16 A.2d 
861, 179 Md. 21—Chryssikos v. De¬ 
marco, 107 A. 358, 134 Md. 533. 
Minn.—Austro-Hungarian Consul v. 
Westphal, 139 N.W. 300, 120 Minn. 
122 . 

N.Y.—In re D'Adamo’s Estate, 106 N. 
E. 81, 212 N.Y. 214, L.R.A.1915D 
373, reversing 144 N.Y.S. 429, 159 
App.Div. 40, affirming 141 N.Y.S. 

. 1103. 

Ohio.—Pagano v. Cerri, 112 N.E. 1037, 


93 Ohio St. 345, L.R.A.1917A 486, 
Ann.Cas.l9lSC 1051—In re Balbo’s 
Estate, 16 Ohio N.P..N.S., 9. 

Pa.—In re Szorocsina’s Estate, 24 Pa. 
Dist. 513. 

Wash.—In re Chaoussis’ Estate, 247 
P. 732, 139 Wash. 479. 

(2) There have been decisions ap¬ 
parently to the contrary, however, in¬ 
cluding decisions in earlier cases in 
lower courts in New York. 

Mont.—In re Infelise’s Estate, 149 P. 
365, 51 Mont. 18. 

N.Y.—In re Madaloni’s Estate, 141 N. 
Y.S. 23, 79 Misc. 653—In re Ric- 
cardo, 140 N.Y.S. 606, 79 Misc. 371 
—In re Lombardi, 138 N.Y.S. 1007, 
78 Misc. 6S9—In re Vukelic’s Es¬ 
tate, 143 N.Y.S. 679—In re Baglieri, 
137 N.Y.S. 175. 

2. Cal.—In re Serva’s Estate, 146 
P. 651, 169 Cal. 240, Ann.Cas.l916D 
233. 

23 C.J. p 1044 note 91. 

Treaty with Sweden 

The rule stated in the text has 
b^en re-cognized in considering the 
effect of the treaty between the Unit¬ 
ed States and Sweden proclaimed in 
1911; in reaching this conclusion 
courts have treated the phrase, “as 
far as the laws of each country will 
permit,” used in the treaty, as limit¬ 
ing or qualifying both the provision 
of the treaty conferring the right to 
take charge of property of decedent 
and also the provision conferring 
the right to be appointed adminis¬ 
trator. 

D.C.—Lely v. Kalinoglu, 76 F.2d 983, 
64 App.D.C. 213, 100 A.L.R. 1523, 
certiorari denied 55 S.Ct. 925, 295 
U.S. 765, 79 L.Ed. 1707. 

Md.—Schneider v. Hawkins, 16 A.2d 
861, 179 Md. 21—Chryssikos v. De¬ 
marco, 107 A. 358, 134 Md. 533. 

N.Y.—In re D’Adamo’s Estate, 106 
N.E. 81, 212 N.Y. 214, L.R.A.1915D 
373. 

Ohio.—In re Balbo’s Estate, 16 Ohio 
N.P..N.S., 9. 

Wash.—In re Chaoussis’ Estate, 247 
P. 732, 139 Wash. 479. 

23 C.JT. p 1044 note 91. 

3. U.S.—Rocca v. Thompson, 32 S. 
Ct. 207, 223 U.S. 317, 56 L.Ed. 453, 
affirming In re Ghio’s Estate, 108 
P. 516, 157 Cal. 552, 137 Am.S.R. 
145, 37 L.R.A.,N.S., 549. 

Pa.—In re Szorocsina’s Estate, 24 Pa. 
Dist. 513. 

2 C.J. p 1308 notes 35, 37. 
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Contrary view 

Prior to the decision by the su¬ 
preme court of the United States in 
Rocca v. Thompson, 32 S.Ct. 207, 223 
U.S. 317, 56 L.Ed. 453, affirming In 
re Ghio’s Estate, 108 P. 516, 157 
Cal. 552, 137 Am.S.R. 145, 37 L.R.A., 
N.S., 549, in which the rule stated 
in the text was announced in constru¬ 
ing the treaty of 1853 between the 
United States and the Argentine Re¬ 
public, a contrary view was taken 
in various cases in the state courts. 
Ala.—Carpigiani v. Hall, 55 So. 248, 
172 Ala. 287, Ann.Cas.l913D 651. 
Ohio.—In re Arduino, 9 Ohio N.P..N. 
S., 369. 

2 C.J. p 1308 note 36. 

4. N.Y.—In re D’Adamo’s Estate, 106 
N.E. 81, 212 N.Y. 214, L.R.A.1915D 
373, reversing 144 N.Y.S. 429, 159 
App.Div. 40, affirming 141 N.Y.S. 
1103—In re Conde’s Estate, 259 N. 
Y.S. 129, 144 Misc. 357—In re Pan- 
dolfo’s Estate, 233 N.Y.S. 317, 133 
Misc. 582. 

Ohio.—In re Balbo’s Estate, 16 Ohio 
N.P.,N.S., 9. 

Wash.—In re Chaoussis’ Estate, 247 
P. 732, 139 Wash. 479. 

Preference of brother of decedent 
In view of District of Columbia 
laws, the brother of a Greek alien 
was entitled to appointment as ad¬ 
ministrator, in preference to the con¬ 
sul of Greece, who claimed the right 
of appointment under the “most-fav¬ 
ored nation” clause of the treaty be¬ 
tween the United States and Greece 
and the treaty between the United 
States and Sweden, where such 
brother was a naturalized citizen of 
the United States.—Lely v. Kalino¬ 
glu, 76 F.2d 983, 64 App.D.C. 213, 100 
A.L.R. 1523, certiorari denied 55 S. 
Ct. 925, 295 U.S. 765, 79 L.Ed. 1707. 

5. Preference of creditor 
Creditor had a preferential right to 

appointment, over the consul of 
Greece, as administrator of the es¬ 
tate of a deceased subject of Greece, 
where the consul’s right was claimed 
under the “most-favored nation” 
clause of the treaty between the 
United States and Greece and the 
treaty between the United States and 
Sweden.—In re Chaoussis’ Estate, 247 
P. 732, 139 Wash. 479. 

6. La.—Lanfear v. Ritchie, 9 La. 
Ann. 96. 

N.Y.—-Matter of D’Agostino, 151 N.Y. 
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ty treasurer. 7 On the other hand, in view of per¬ 
tinent treaty provisions and state and local laws, 
a consul or consular agent may, under some cir¬ 
cumstances, be entitled to preference over a credi¬ 
tor, 8 over a stranger, 9 and over a relative of de¬ 
cedent who is not a distributee. 10 

Some statutes which authorize the appointment 
of a foreign consul, or his designee, under certain 
circumstances, do not require such appointment in 
the cases contemplated, but authorize the court, 
in its discretion, to appoint instead a creditor or 
other person interested. 11 The fact that a deceased 
alien’s next of kin, who reside in a foreign coun¬ 
try, have designated the consul of such country as 
their nominee to apply for and obtain letters of ad¬ 
ministration does not necessarily require the court 
to appoint such consul, if he does not have an ab¬ 
solute or exclusive right to appointment. 12 


A direction for payment out of the estate of 
costs of an application by a foreign consul for let¬ 
ters of administration on the estate of a deceased 
national of the country represented by such consul 
has been made, notwithstanding the application was 
denied, on the theory that there is a presumption 
that the consul made such application in the dis¬ 
charge of what he considered to be his official du¬ 
ty. 13 

Estate of citizen of the United States. Treaty 
provisions conferring on consuls or consular offi¬ 
cers the right to obtain the grant to them of ad¬ 
ministration of decedents’ estates ordinarily do not 
refer to, and do not authorize, the grant of ad¬ 
ministration in the case of a decedent who was a 
citizen of the United States, 14 even though dece¬ 
dent was a naturalized citizen. 15 The right of a 
foreign consul to appointment as administrator of 


S. 957, 88 Misc. 371—Matter of 
Comparetto, 151 N.Y.S. 961, 88 

Misc. 369. 

Public administrator entitled to pref¬ 
erence over consul or consular of¬ 
ficer 

NT.T.—In re Conde's Estate, 259 N. 
Y.S. 129, 144 Misc. 357—In re 

Fuchs' Estate, 213 N.Y.S. 431, 126 
Misc. 90. 

23 C.J. p 1044 note 94. 

Treaty with Argentine Republic 

(1) The right of a public adminis¬ 
trator to obtain under state law the 
grant of administration of the es¬ 
tate of a deceased alien has been 
recognized or upheld against the 
claim of the consul of the country of 
which such alien was a national, 
based on the treaty of 1853 between, 
the United States and the Argentine 
Republic. 

U.S.—Rocca v. Thompson, 32 S.Ct. 
207, 223 U.S. 317, 56 L.Ed. 453, af¬ 
firming In re Ghio's Estate, 108 P. 
516, 157 Cal. 552, 137 Am.S.R. 145, 
37 Li,R.A.,N.S., 549. 

N.Y.—Matter of Uogiorato, 69 N.Y.S. 
507, 34 Misc. 31. 

(2) Prior to the decision of the su¬ 
preme court of the United States in 
Rocca v. Thompson, supra, it was 
held in a state court case that a 
consul was entitled to a preference 
over the public administrator by vir¬ 
tue of such treaty.—In re Wyman, 77 
N.E. 379, 191 Mass. 276, 114 Am.S.R. 
601. 

7. In New York, in view of the pro¬ 
visions of Surrogate’s Court Act § 
118, the right of the county treas¬ 
urer to be appointed administrator of 
the estate of a deceased subject of 
Italy was superior to that of the con¬ 
sular agent of Italy under treaty 
provisions.—In re Pandolfo’s Estate, 
233 N.y.S. 317, 133 Misc. 582. 


8. N.J.—In re Swistak’s Estate, 18 

A.2d 561, 129 N.J.Eq. 138. 

23 C.J. p 1044 note 95. 

Treaty with Poland 

In view of the treaty of St. Ger- 
maine-en-laye of 1919, between the 
United States and Austria, and, the 
treaty of Versailles, between the 
United States and others and Po¬ 
land, a resident of United States 
born in that part of Austro-Hungary 
which later became a part of the Re¬ 
public of Poland, and who was never 
naturalized as a citizen of United 
States, became a citizen of Poland, 
and Polish consulate was entitled to 
administration on such person's es¬ 
tate, when the person died while a 
resident of New Jersey, in priority to 
a creditor of estate, notwithstanding 
Poland had been overrun by Russia 
and Germany, where the United 
States refused to recognize such con¬ 
quests.—In re Swistak's Estate, 18 A. 
2d 561, 129 N.J.Eq. 138. 

9. In District of Columbia 

(1) The right of the consul of 
Greece to be appointed administra¬ 
tor of the estate of a Greek national, 
in preference to a stranger, was up¬ 
held, in view of the "most-favored 
nation" clause of the treaty between 
the United States and Greece and of 
the treaty between the United States 
and Sweden.—Diamantopoulos v. Gle- 
kas, 11 F.2d .200, 56 App.D.C. 151. 

(2) The rule that, where a qualified 
person is entitled to sole administra¬ 
tion, the probate court may not, over 
objections, appoint a coadministra¬ 
tor who is a stranger to the estate, 
applies where the right of adminis¬ 
tration is given to a consular officer 
by treaty.—Diamantopoulos v. Gle- 
kas, supra. 

10. N.Y.—In re Fabio's Estate, 235 

N.Y.S. 703, 134 Misc. 158—In re- 

Fiumara’s Estate, 217 N.Y.S. 698, 
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127 Misc. 794. 

11. Minn.—Oken v. Johnson, 199 N. 
W. 910, 160 Minn. 217. 

12. Best interest of all concerned 
Where objection was raised to ap¬ 
pointment of creditor as adminis¬ 
trator by next of kin of deceased 
resident alien, who were all residents 
of Norway and who designated Nor¬ 
wegian consul as their nominee for 
administrator, and it was to best in¬ 
terest of all concerned to designate 
person who would be in position to 
carry out administration of estate to 
its full completion without interrup¬ 
tion on account of eventualities re¬ 
sulting from chaos existing in Nor¬ 
way as result of German invasion, 
application of creditor, and applica¬ 
tion of Norwegian consul were de¬ 
nied, and court decided to appoint 
stranger as administrator of estate. 
—In re Tenneson’s Estate, 12 A.2d 
363, 18 N.J.Misc. 245. 

13. Md.—Schneider v. Hawkins, 16 
A.2d 861, 179 Md. 21. 

14. Pa.—In re Uberti’s Estate, 25 Pa, 
Dist. & Co. 112, 51 Montg.Co. 256, 
7 Som.Leg.J. 354. 

15. Pa.—In re Uberti's Estate, su¬ 
pra. 

Treaties with Italy and Germany 
The claim of the consular agent of 
Italy to be appointed administrator 
of the estate .of decedent who was 
formerly an Italian subject, but who 
had become an American citizen by 
naturalization, was denied in a case 
in which the next of kin and distrib¬ 
utees resided in, and were subjects of, 
Italy, where the consular agent as¬ 
serted his claim under the "most-fa¬ 
vored nation" clause of the treaty 
between the United States and Italy 
and art. 25 of the treaty between the 
United States and Germany, which 
authorized a consular officer to re- 
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the estate of decedent, who presumptively was a 
citizen of the United States, has been denied in 
the absence of a showing by such consul that dece¬ 
dent was a national of the country represented by 
such consul, 16 notwithstanding the sole heirs are 
residents of such country. 17 Some statutes which 


authorize the appointment of a consul under cer¬ 
tain circumstances do not apply where deceased 
was a naturalized citizen, notwithstanding he was 
a native of the country represented by the consul 
by whom application for appointment is made. 18 


XXIV. COLLECTORS AND RECEIVERS 


§ 1054. Appointment 

A court of equity may, under some circumstances, 
appoint a receiver for a decedent's estate. 

The appointment of collectors to take custody 
and charge of the estate of decedent until general 
letters testamentary or of administration can issue 
is sometimes provided for, as shown supra § 1035. 

Receiver . A court of equity may in a proper 
case appoint a receiver for the property or estate 
of decedent, 19 the matter being one largely within 
the sound discretion of the court. 20 There is au¬ 
thority for the view that after an administrator 
pendente lite has been appointed by the probate 


court, a court of equity’ should not appoint a re¬ 
ceiver, 21 and should discharge a receiver where, 
after his appointment, an administrator pendente 
lite has been appointed by the probate court. 22 
Where the probate court has ample power to 
care for an estate by compelling the administrator 
to account, a court of equity may properly dis¬ 
charge a temporary receiver appointed by it and 
refuse to make the receivership permanent. 23 

On the appointment of a receiver for the estate 
of decedent, the property passes into the possession 
of, and is subject to control by, the court making 
the appointment. 24 


ceipt for distributive shares, in be¬ 
half of his nonresident countrymen; 
the court directed the issuance of let¬ 
ters of administration to a cousin 
of decedent, who was a resident and 
claimed to be a creditor, and to the 
county treasurer.—In re Di Roberto’s 
Estate, 275 3ST.Y.S. 443, 153 Misc. 222. 

1*6. Minn.—In re Person’s Estate, 
178 N.W. 738, 146 Minn. 230. 

17. Minn.—In re Person’s Estate, 
supra. 

18. In Minnesota, under Gen. St. 
Suppl.1917 § 7287, which has since 
been amended, in the case of the es¬ 
tate of a decedent who died in 1918, 
and who was a naturalized citizen of 
the United States, the consul of the 
foreign country in which he was 
born, or the designee of such consul, 
was not entitled to appointment as 
administrator; in reaching this con¬ 
clusion '“native” of a foreign country, 
as used in such statute, which au¬ 
thorized the appointment of a foreign 
consul or his designee, under certain 
circumstances, if decedent was a “na¬ 
tive” of the country represented by 
such consul, was construed to mean 
a “citizen” of a foreign country as 
distinguished from a naturalized citi¬ 
zen of the United States.—Oken v. 
Johnson, 199 N.W. 910, 160 Minn. 
217. 

19L Ill.—Flood v. Forst, 93 Ill.App. 
309. 

.24 C.J. p 1207 note 66. 

Jurisdiction of equity over adminis¬ 
tration of estates generally see 
Equity § 61. 

Softs by creditors 

' (1) In a suit by creditors of dece¬ 


dent which involved shares of stock 
which had been owned by decedent, 
receiver could properly be appointed, 
and where it appeared that testa¬ 
tor's estate would be practically in¬ 
solvent without such shares, which 
were shown by some evidence to have 
potential value of several hundred 
thousand dollars and were subject to 
encumbrance in favor of one making 
loan on security thereof, court did 
not abuse its discretion in appointing 
receiver of entire estate, instead of 
receiver for such shares only, not¬ 
withstanding the relief sought relat¬ 
ed only to such shares.—Benton v. 
Turk, 4 S.E.2d 580, 188 Ga. 710. 

(2) In such case, executors’ filing 
of petition for marshaling of estate’s 
assets and directions after filing of 
suit by creditors did not prevent 
judge from appointing receivers to 
execute directions given.—Benton v. 
Turk, supra. 

(3) Where realty held jointly by 
insolvent estate and solvent cotenant 
is encumbered by trust deed made 
jointly by estate's decedent and co- 
tenant, and circumstances warrant 
appointment of receiver of the es¬ 
tate’s interest in property, trial chan¬ 
cellor could, in the exercise of sound 
discretion, place receiver in control 
of both interests in the realty, sub¬ 
ject to the solvent cotenant’s right 
to one half of all rents collected from 
property, aft;er payment of current 
bills, with receivership costs to be 
borne by decedent's estate.—Bonner 
v. Cain, 3 S.E.2d 617, 121 W.Va. 434. 

Suit by beneficiary under will 

(1) The fact that the beneficiary 
under a will had filed, in the court 
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of ordinary, a petition or citation 
for settlement, which was decided by 
superior court against executor, did 
not deprive equity of jurisdiction of 
such beneficiary’s petition for ap¬ 
pointment of receiver.—Adams v. 
Bishop, 163 S.E. 148, 174 Ga. 420. 

(2) In such suit to obtain appoint¬ 
ment of receiver, allowing auditor, 
who had heard the settlement pro¬ 
ceeding in the superior court on ap¬ 
peal from the court of ordinary, and 
who had proved account for his fees, 
to intervene as plaintiff was proper. 
—Adams v. Bishop, supra. 

In. Texas, where the subject mat¬ 
ter of a controversy as to a de¬ 
cedent’s estate was before the dis¬ 
trict court both on appeal from an 
order of the county court refusing 
to appoint a temporary administrator 
and also on an original bill in equi¬ 
ty, the district court had authority 
to appoint a receiver for the estate. 
—Long v. Richardson, 62 S.W. 964, 
26 Tex.Civ.App. 197. 

20. W.Va.—Bonner v. Cain, 3 S.E. 
2d 617, 121 W.Va. 434. 

Discretion held not abused 
Iowa.—Frazier v. Wood, 242 N.W. 78, 
214 Iowa 237. 

21. Md.—In re Colvin’s Estate, 3 
Md.Ch. 278. 

22. Md.—In re Colvin’s Estate, su¬ 
pra. 

23. Alaska.—Sylvester v. Willson, 2 
Alaska 325. 

24. Ky.—Spalding v. Common¬ 

wealth, 10 S.W. 420, 88 Ky. 135, 10 
Ky.L. 714. 

S.C.—Fraser v. Charleston, 11 S.C. 
486. 
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§ 1055. Powers, Duties, and Liabilities 

A receiver for a decedent’s estate, as such, is not 
vested with the full functions and authority of an ex¬ 
ecutor; his powers and liabilities depend largely on the 
decree appointing him. 

It has been held that a receiver, appointed by a 
court of equity to administer the assets of the es¬ 
tate in the place of, and instead of, the executor, 
does not represent the legatee in the sense that an 
executor would, 25 and that, under a particular de¬ 
cree of such a court appointing a receiver to ad¬ 
minister on the court’s removal of executor, the re¬ 
ceiver had no greater power than an administrator 
with the will annexed, 26 and, therefore, could not 
execute a discretionary power of sale conferred 
on the executor by the will. 27 A receiver appointed 
by a court of equity may not intervene in an action 


against the executors which was pending when 
the suit, in which the receiver was appointed, was 
instituted, in the absence of an order of court 
making him a party to such pending action. 28 _ 

Under a decree directing that the receiver shall 
settle the estate and account for all sums received 
by him, and that he shall be credited with all prop¬ 
er and legal expenditures, he may be surcharged 
with sums improperly paid out by him. 29 In an 
appropriate proceeding, the receiver may be re¬ 
quired to list and pay taxes on the property of 
which he has charge. 30 

The authority conferred on the receiver of an 
estate by a decree in equity, on an insolvency bill 
to wind up the affairs of the estate, may not be 
questioned in a collateral proceeding. 31 


XXV. INDEPENDENT EXECUTORS 


§ 1056. In General 

By authority of some statutes, administration inde¬ 
pendent of the control of probate courts may be had 
where the testator clearly indicates in his will that 
such is his desire. The executor named, who is quali¬ 
fied to act when the will is admitted to probate, at which 
time the jurisdiction of the court terminates, is called 
an “independent executor.” 


Administration independent of the control of 
courts of probate jurisdiction may be had where 
authorized by statute, 32 it being generally held es¬ 
sential that the testator shall have clearly 33 indi¬ 
cated by his will that such is his desire, 34 and that 


25. S.C.—Fraser & Dill v. Charles¬ 
ton, 13 S.C. 533. 

In creditor’s suit receiver does not 
represent legatee.—Fraser & Dill v. 
Charleston, supra. 

26. N.Y.—Cooke v. Platt, 98 N.Y. 35 
—Cooke v. De Graw, 55 N.Y.Super. 
548, affirmed 20 N.E. 412, 112 N.Y. 
658. 

27. N.Y.—Cooke v. Platt, 98 N.Y. 35 
—Cooke v. DeGraw, 55 N.Y.Super. 
548, affirmed 20 N.E. 412, 112 N.Y. 
658. 

28. S.C.—Gadsden v. Whaley, 14 S. 
C. 210. 

29. Ala.—Kelly v. Tatum, 139 So. 
246, 224 Ala. 57. 

30. Ky.—Spalding v. Common¬ 

wealth, 10 S.W. 420, 88 Ky. 135, 10 
Ky.L. 714. 

Alternative proceedings 

The court, in considering methods 
of requiring the receiver to list the 
property of decedent's estate for tax¬ 
ation, after recognizing the general 
rule that, before suit may be brought 
against a receiver in a court other 
than that by which he was appoint¬ 
ed, leave of the court which made 
the appointment must be obtained, 
expressed the view that the proper 
procedure would be for the circuit 
court which appointed the receiver 
for decedent’s estate to direct him to 
list the property in the county court 
an £ to pay the taxes, but that it was 
not illegal for the circuit court to 


grant leave to institute suit in the 
county court against the receiver 
to require him to list the property. 
Furthermore, it was pointed out 
that, the county court having or¬ 
dered the receiver to list the prop¬ 
erty, and such order having been af¬ 
firmed, on appeal, by the circuit 
court which made the appointment, 
it was permissible to regard the af¬ 
firmance as a direction by the latter 
court for a listing of the property. 
—Spalding v. Commonwealth, 10 S. 
W. 420, 88 Ky. 135, 10 Ky.L. 714. 

31. Tenn.—West v. Kern, 43 S.W. 
2d 388, 163 Tenn. 377. 

32. U.S.—Hunt v. Seeley, C.C.A. 
Tex., 115 F.2d 205. 

Tex.—Anderson v. Hunt, Civ.App., 
122 S.W.2d 345, error refused—Ot- 
tenhouse v. Abernathy, Civ.App., 
110 S.W.2d 968—Ashbrook v. Ham¬ 
mer, Civ.App., 106 S.W.2d 776— 
Yeager v. Bradley, Civ.App., 246 
S.W. 688, error denied 278 S.W. 
1115, 114 Tex. 581—Ewing v. 

Schultz, Civ.App., 220 S.W. 625, 
error refused. 

Wash.—In re Clawson's Estate, 101 
F.2d 968, 3 Wash.2d 509. 

24 C.J. p 1208 notes 72, 73. 

Belief of personal representatives 
from duty to account see supra § 
834. 

33. Tex.-^Parker v. Allison, Civ. 
App., 22 S.W.2d 338. 

24 C.J., p 1208 note 74. 
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Provision relieving executors from 
giving bond does not authorize an in¬ 
ference that it was the intention of 
the testator to remove the adminis¬ 
tration of his estate from the control 
of the probate court.—Brannon v. 
Morgan, Tex.Civ,App., 106 S.W.2d 
841, error dismissed—24 C.J. p 1208 
note 74 [d]. 

34. Tex.—Beckham v. Beckham, 

Com.App., 227 S.W. 940, modifying, 
Civ.App., 202 S.W. 517. 

24 C.J. p 1208 note 75. 

“All that is required to create an 
independent administration is for the 
testator to nominate some one as 
such [independent] executor and pro¬ 
vide that the probate court take no 
action in the estate other than that 
required by law.”—Laney v. Cline, 
Tex. Civ.App., 150 S.W. 2d 176, 179, 
error dismissed, judgment correct. 
Dominant intention controls 
Tex.—John Hancock Mut. Life Ins. 
Co. v. Duval, Civ.App., 96 S.W.2d 
740. 

Statutory language 
Where language of will appointing 
independent executor was substan¬ 
tially the same as statute authoriz¬ 
ing appointment, it would be pre¬ 
sumed that testator intended to con¬ 
fer on executor power which statute 
contemplates.—Love joy v. Cockrell, 
Tex.Com.App., 63 S.W.2d 1009, afflnia- 
ing Cockrell v. Love joy, Civ.App., 44 
S.W,2d 1040. 
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the persons taking under the will have assented, 35 
and, if required to do so, have given bond to pay 
the debts of the estate. 36 The management of the 
dstate by an independent executor is an adminis¬ 
tration in contemplation of the law 37 and is known 
as an “independent executorship,” 38 the executor 
named being termed an “independent executor” 39 
or a “nonintervention executor.” 40 As pointed out 
in the C.J.S. title Wills § 1, also 68 C.J. p 411 note 
24, the will setting up such an executorship is 
termed a “nonintervention will.” 

In the absence of statute a testator cannot with¬ 
draw administration of his estate from the control 
of the courts, 41 although a power of an executor 
to take charge of the assets of the testator's estate, 
and execute the provisions of the will without ad¬ 
ministration, in the absence of objection by credi¬ 
tors, has been recognized. 42 

Testamentary provisions excluding independent 
or nonintervention executorship. An executor is 
not precluded from administering the estate as an 
independent executor by provisions in the will di¬ 
recting the method of handling claims against the 
estate, 43 or requiring him to execute a bond 44 or 
file reports of the condition of the estate, 45 par¬ 
ticularly where the will does not require a hearing 
or permit the rejection or approval of such reports 


by the probate judge ; 46 and the fact that a hus¬ 
band and wife in their joint will designate eacn 
other as survivor rather than executor or executrix 
does not exclude the intention of independent ex¬ 
ecutorship. 47 

Who may act as independent executor. Only an 
executor named in the will can act under a provi¬ 
sion for independent administration. 48 

Source of powers and status of independent ex¬ 
ecutor. An independent executor is a creature of 
the will and not of the probate court. 49 He is not 
an officer of the probate court administering for it 
a fund in its control, 50 but in a sense is the agent 
of the testator, 51 being a sort of trustee adminis¬ 
tering his trust according to the will and the ap¬ 
plicable laws, but not under the immediate control 
of the court. 52 

The facts that the court without authority di¬ 
rected that one applying for probate of a will ex¬ 
ecute a bond and that he was designated in the 
oath, bond, and inventory as administrator with 
the will annexed are not conclusive that his ap¬ 
pointment was not as independent executor, 53 nor 
can official acts of the independent executor change 
his status to that of a. regular executor. 54 

Probate of will and issuance of letters. Where 


Provision for determining* disputes 
Probate court had jurisdiction of 
distribution of estate under will not 
providing* for determination in case 
of dispute or contest.—Parker v. Al¬ 
lison, Tex.Civ.App., 22 S.W.2d 338. 
35. Tex.—Hogue v. Sims, 9 Tex. 
546—Henderson v. Van Hook, 25 
Tex.Suppl. 453. 

38. Tex.—Hogue v, Sims, 9 Tex. 546. 
24 C.J. p 1208 note 77. 

37. Tex.—Etter v. Tuck, Civ.App., 
91 S.W.2d 875, error dismissed— 
Morrell v. Hamlett, Civ.App., 24 S. 
W.2d 531, error refused—Alexan¬ 
der v. Berkman, Civ.App., 3 S.W.2d 
864, error refused—Yeager v. 
Bradley, Civ.App., 246 S.W. 688, er¬ 
ror denied 278 S.W. 1115, 114 Tex. 
581—Fernandez v. Holland-Texas 
Hypoteek Bank of Amsterdam, 
Holland, Civ.App., 221 S.W. 1004, 
error refused 

38. Tex.—Frame v. Whitaker, Civ. 
App., 7 S.W.2d 140, reversed on 
other grounds 36 S.W.2d 149, 120 
Tex. 53. 

39. Tex.—Hall v. Davison, Civ.App., 
176 S.W. 642—-Ellis v. Mabry, 60 
S.W. 571, 25 Tex.Civ.App. 164. 

40. Wash.—In re Clawson’s Estate, 
101 P.2d 968, 3 Wash.2d 509. 

41 . Pa.—In re Reilly, 49 A. 939, 200 
Pa. 288, reversed on other grounds 
6 North.Co. 385. 


Necessity and propriety of adminis¬ 
tration generally see supra §§ 5-9. 

42. D.C.—U. S. Trust Co. v. Nation¬ 
al Savings & Trust Co., 37 App. 
D.C. 296. 

Pa.—McLean v. Wade, 53 Pa. 146. 

43. Tex.—Martin v. Dial, Com.App., 
57 S.W.2d 75, 89 A.L.R, 571, revers¬ 
ing Dial v. Martin, Civ.App., 37 S. 
W.2d 166. 

44. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused—John 
Hancock Mut. Life Ins. Co. v. Du¬ 
val, Civ.App., 96 S.W.2d 740— 
Stephens v. Dennis, Civ.App., 72 
S.W.2d 630, error refused. 

45. Tex.—Martin v. Dial, Com.App., 
57 S.W.2d 75, 89 A.L.R. 571, re¬ 
versing, Dial v. Martin, Civ.App., 
37 S.W.2d 166—John Hancock Mut. 
Life Ins. Co. v. Duval, Civ.App., 
96 S.W.2d 740. 

24 C.J. p 1209 note 90 [a]. 
Authorizing court to “require” report 
Where a will directed that no oth¬ 
er action should be had in the coun¬ 
ty court other than to prove and 
record the will, return an inventory 
and appraisement, and to file, ap¬ 
prove, and record the bond of the 
executors, and to “require” a report 
of all the acts of the executors in the 
i .administration of the estate, the will 
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was not sufficient to remove the ad¬ 
ministration of the estate beyond the 
jurisdiction of the probate court, so 
as to deprive it of the power and duty 
to require the executors to file a re¬ 
port of all their acts.—Bain v. Coats, 
Tex.Com.App., 244 S.W. 130, revers¬ 
ing, Civ.App., 228 S.W. 571. 

43. Tex.—John Hancock Mut. Life 
Ins. Co. v. Duval, Civ.App., 96 S. 
W.2d 740. 

47. Tex.—Laney v. Cline, Civ.App., 
150 S.W.2d 176, error dismissed, 
judgment correct. 

48. Wash.—In re Clawson’s Estate, 
101 P.2d 968, 3 Wash.2d 509. 

24 C.J. p 1208 note 82. 

49. Tex.—Hutcherson v. Hutcher¬ 
son, Civ.App., 135 S.W.2d 757, er¬ 
ror refused—Higginbotham v. 
Alexander Trust Estate, Civ.App., 
129 S.W. 2d 352, error refused. 

50. TJ.S.—Hunt v. Seeley, C.C.A.Tex., 
115 F.2d 205. 

51. Tex.—Schramm v. Hoch, Civ. 
App., 241 S.W. 1087. 

52. TJ.S.—Hunt v. Seeley, C.C.A.Tex., 
115 F.2d 205. 

53. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused. 

54. Tex.—Ottenhouse v. Abernathy, 
Civ.App., 110 S.W.2d 968. 
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le statute so provides, the only judicial duty of 
le probate court is to enter the order probating 
le will, after which it is # the ministerial duty of 
lie clerk of the court to issue letters testamentary 
d the executors named therein; 56 and if such ex- 
cutors are sane and twenty-one years of age the 
ourt cannot inquire into their other qualifica- 
ions. 56 That the independent executor named in 
he will neglected for a period of thirty days after 
he death of the testator to present the will for pro- 
>ate docs not prohibit the probate of the will and 
ssuance of letters testamentary to the independent 
executor named in the will. 57 

Qualification and acceptance of duties. An inde¬ 
pendent executor is qualified to act from the time 
when the will appointing him is admitted to pro¬ 
bate. 58 It is not a prerequisite to the possession 
and exercise of the powers and responsibilities of 
the position of an independent executor that he 
should formally accept his duties as such, 59 take 
an oath, 60 or execute a bond; 61 nor does his act 
in giving a bond when not required by the will 
or in a statutory proceeding by a creditor of the 
estate add anything to the obligation which rests 
on him without bond faithfully to administer his 
trust. 62 The failure to file an inventory, appraise¬ 
ment, and list of claims does not disqualify the 


independent executor to act as such although he 
may be required to perform that statutory duty. 63 

Jurisdiction and control of court . Where an ad¬ 
ministration by an independent executor is pend¬ 
ing, the court has no jurisdiction to appoint an ad¬ 
ministrator. 64 The order authorizing the independ¬ 
ent administration terminates the jurisdiction of 
the court, 65 and no final decree is necessary in the 
estate. 66 

The probate court has no jurisdiction over an 
independent executor while he is faithfully carry¬ 
ing out the provisions of the will, 67 and has no 
jurisdiction over controversies between him and 
the heirs and devisees. 68 For some purposes, how¬ 
ever, the estate remains under the jurisdiction of 
the court probating the will under which he is act¬ 
ing. 69 Thus the probate court is authorized, wheth¬ 
er the will so provides or not, to require an in¬ 
dependent executor to comply with the express di¬ 
rections contained in the will. 70 Furthermore, the 
jurisdiction of the court may be invoked by volun¬ 
tary act of the executor. 71 

Renunciation, resignation, removal, and termina¬ 
tion of administration. An independent executor 
named in the will has the right to refuse to accept 
and execute the trust, 72 or, having accepted, can 


55. Tex.—Ware v. Barfield, Civ.App., 
54 S.W.2d 1105. 

56. Tox.—Higginbotham v. Alex¬ 
ander Trust Estate, Civ.App., 129 
S.W,2d 352—Ottenhouse v. Aber¬ 
nathy, Civ.App., 110 S.W.2d 968- 
Ware v. Barfield, Civ.App., 54 S.W. 
2d 1105. 

24 C.J. p 120S note 81 [a]. 

57. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S.W. 
2d 352, error refused. 

58- Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused—Willis v. 
Harvey, Civ.App., 26 S.W.2d 288, 
error, refused—Coleman v. Texas 
Produce Co., Civ.App., 204 S.W. 
382. 

24 C.J. p 1208 note 81. 

TTnprobated will 

Party purporting to act as inde¬ 
pendent executor has no more power 
under unprobated will than party 
claiming to act as administrator has 
without order of court appointing 
him as such administrator.—Jobe v. 
Osborne, 97 S.W.2d 939, 128 Tex. 509, 
reversing, Civ.App., 68 S.W.2d 375. 

59. Tex.—Higginbotham v, Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused. 

60. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, supra. 

24 C.J. P 1208 note 80. 


61. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, supra. 

62. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, supra. 

63. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, supra. 

64. Tex.—Yeager v. Bradley, Civ. 
App., 246 S.W. 688, error denied 
278 S.W. 1115, 114 Tex. 581. 

65. Wash.—State v. Superior Court 
of Washington for Walla Walla 
County, 230 P. 434, 131 Wash. 264. 

66. Wash.—Schirmer v. Nethercutt, 
288 P. 265, 157 Wash. 172. 

67. Tex.—Cook v. Baker, Com.App., 
45 S.W.2d 161, reversing, Civ.App., 
27 S.W. 2d 893—McCanless v. 
Clough, Civ.App., 298 S.W. 643— 
Ewing v. Schultz, Civ.App., 220 S. 
W. 625, error refused. 

In absence of statute conferring 
right, jurisdiction of probate court 
cannot be invoked by others than 
executors under nonintervention will. 
—In re Peabody's Estate, 13 P.2d 
431, 169 Wash. 65—In re Megrath’s 
Estate, 253 P. 455, 142 Wash. 324, af¬ 
firmed 256 P. 503, 142 Wash. 324. 

68. Tex.—Griggs v. Brewster, 62 S. 
W.2d 980, 122 Tex. 588, affirming, 
Civ.App., 16 S.W.2d 839, denying 
rehearing 15 S.W.2d 1114—Hutch¬ 
erson v. Hutcherson, Civ.App., 135 
S.W.2d 757, error refused—Fernan¬ 
dez v. Holland-Texas Hypoteek 
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Bank of Amsterdam, Holland, Civ. 
App., 221 S.W. 1004, error refused. 

69. Tex.—Etter v. Tuck, Civ.App., 
91 S.W.2d 875, error dismissed— 
Alexander v. Berkman, Civ.App., 3 
S.W.2d 864, error refused. 

Power to “resume’* settlement 

Probate court can “resume" settle¬ 
ment of estate under certain condi¬ 
tions.—Cook v. Baker, Tex.Com.App., 
45 S.W.2d 161, reversing, Civ.App., 
27 S.W.2d 893. 

Bond 

Only probate court appointing in¬ 
dependent executor may require him 
to give bond.—McCanless v. Clough, 
Tex.Civ.App., 298 S.W. 643. 

70. Tex.—John Hancock Mut. Life 
Ins. Co. v. Duval, Civ.App., 96 S. 
W.2d 740. 

71- Wash.—In re Megrath’s Estate, 
253 P. 455, 142 Wash. 324, affirmed 
256 P. 503, 142 Wash. 324—State 
v. Superior Court for King County, 
221 P. 608, 127 Wash. 583. 

72, Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused 
Petition for appointment of joint ad¬ 
ministrator 

Where nonintervention will named 
husband and daughter of testatrix 
as executors, daughter filed her re¬ 
nunciation of executorship, and hus¬ 
band joined in petition for appoint- 
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thereafter resign, 73 or for sufficient reason can be 
removed. 74 Some statutes have been construed, 
however, to give the probate court no jurisdiction 
to remove an independent executor because of mis¬ 
management of the estate, except when he has been 
required under the statute to give bond and has 
failed to do so. 75 The probate court which ap¬ 
pointed him has exclusive jurisdiction to remove an 
independent executor. 76 The beneficiaries under a 
will and the executor named therein in the absence 
of objection by creditors have a right to terminate 
the administration whenever they see fit, if not 
contrary to the provisions of the will. 77 If a will 
providing for independent administration names 
no executor, or if the persons named as executors 
die or refuse to act, the testamentary provision for 
independent administration fails and the estate 
must be administered in the usual manner. 78 So 
also, when an independent executor resigns or is 
removed, the court of probate jurisdiction has au¬ 
thority to appoint an administrator de bonis non 


and the administration then proceeds in the usual 
manner. 79 

Insolvency of the estate does not preclude an 
independent administration in a suitable case, un¬ 
der a statute general in its terms; 30 and, although 
this species of administration may be limited by 
statute to solvent estates, 31 such a statute does not 
take away the right to independent administration 
of the estate of a testator who died prior to its 
enactment. 32 

§ 1057. Powers, Duties, and Liabilities 

Except as restrained by the will, an independent 
executor may do, without an order of court, any act 
which an ordinary administrator could perform under 
authority of such an order or which the testator himself 
could have done; and he is not responsible for errors 
in judgment where he has exercised a reasonable discre¬ 
tion. 

An independent executor has the same powers 
as any other executor or administrator. 33 He is 


ment of third party as administrator 
with will annexed to act jointly with 
husband as executor, husband volun¬ 
tarily surrendered whatever right he 
derived from will to act without in¬ 
tervention of court, and did not be¬ 
come a "nonintervention executor.'* 
—In re Clawson's Estate, 101 P.2d 
968, 3 Wash.2d 509. 

73. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused. 

Waiver of right to reappointment 
Independent executrix’ request, 
made under mistake of law, to be 
appointed administratrix, and subse¬ 
quent request to have her attorney 
appointed administrator, granted by 
court, left court without power to 
administer estate further by inde¬ 
pendent administration, and to re¬ 
appoint her as independent executrix. 
—Armstrong v. Anderson, Tex.Civ. 
App., 55 S.W.2d 235. 

Resignation pending suit improper 
Widow cannot resign ,as independ¬ 
ent executrix, where it is necessary 
to maintain that capacity in pending 
suit against her by heirs to contest 
the will.—Langston v. Robinson, 
Tex Civ.App., 253 S.W. 654. 

74* Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352, error refused. 

Wash.—In re Hooper, 135 P. 813, 76 
Wash. 72. 

24 C.J. p 1210 note 27. 

Refusal to act or to resign 

A creditor of an estate for which 
an independent executrix was ap¬ 
pointed by the will can, in the event 
the executrix refuses to act or to re¬ 
sign, have her removed and an ad¬ 
ministrator of the estate appointed, 


to whom his claim could be present¬ 
ed.—Yeager v. Bradley, Civ.App., 246 
S.W. 68S, error denied 278 S.W. 1115, 
114 Tex. 581. 

Written agreement between all de¬ 
visees to require consent of majority 
of them before realty would be sold 
or leased did not divest independent 
executor of possession and trustee¬ 
ship of estate.—City Nat. Bank of 
San Saba v. Penn, Tex.Civ.App., 92 
S.W.2d 532. 

75 . Tex.—Edsall v. Hutchings, Civ. 
App., 143 S.W.2d 700, error refused. 

Protection of estate in case of mis¬ 
conduct generally see infra § 1061. 

76. Tex.—McCanless v. Clough, Civ. 
App., 298 S.W. 643. 

District court would have no ju¬ 
risdiction to discharge independent 
executor and appoint administrator 
in his place in guise of receiver.— 
Gross v. McCallum, 69 S.W.2d 46, 123 
Tex 110. 

Contra Gaines v. First State Bank 
of Bellevue, Civ.App., 28 S.W.2d 297, 
affirmed First State Bank of Belle¬ 
vue v. Gaines, 50 S.W.2d 774, 121 
Tex. 559. 

77. Tex—Pierce v. Foreign Mission 
Board of Southern Baptist Conven¬ 
tion, Civ.App., 218 S.W. 140, re¬ 
versed on other grounds, Com.App., 
235 S.W. 552. 

Time fixed by will 

Independent executrix, directed by 
will to pay debts out of decedent’s 
estate and to hold real estate devised 
to minor son in trust for his mainte¬ 
nance until majority, when residue 
should be delivered to son, was re¬ 
quired to administer estate as inde¬ 
pendent executrix until contingency 
provided for occurred.—Loden v. Bur- 
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gess, Tex.Civ.App., 74 S.W.2d 304, er¬ 
ror refused. 

78. Tex.—In re Grant, 53 S.W. 372, 
93 Tex 68—Roy v. Whitaker, 48 
S.W. 892, 49 S.W. 367, 92 Tex. 346. 

79. Tex.—Loewenstein v. Watts, 

Civ.App., 119 S.W.2d 176, affirmed 
137 S.W. 2d 2, 134 Tex. 660, 128 

A.L.R. 910. 

24 C.J. p 1208 note 83. 

Renunciation, by one of two execu¬ 
tors 

Where nonintervention will ap¬ 
pointed husband and daughter of tes¬ 
tatrix as executors, and husband 
qualified but daughter renounced, the 
order of superior court, sitting in 
probate, appointing a third party as 
administrator with will annexed to 
act jointly with husband as executor, 
at request of daughter, was valid.— 
In re Clawson’s Estate, 101 P.2d 968, 
3 Wash.2d 509. 

80. Tex.—Shackleford v. Gates, 35 
Tex 781. 

Wash.—State v. King County Super. 
Ct., 57 P. 337, 21 Wash. 186. 

81. Wash.—Fulmer v. Gable, 132 
P. 641, 73 Wash. 684. 

24 C.J. p 1208 note 85. 

82. Wash.—State v. King County 
Super. Ct., 57 P. 337, 21 Wash. 186. 

83. Tex—Carlton v. Goebler, 58 S. 
W. 829, 94 Tex 93. 

, 24 C.J. p 1208 note 89. 

Authority and duties of executors 
and administrators generally see 
supra §§ 141-152. 

“The only difference between an 
independent executor and one under 
direction of the court is that the 
first can act independently under the 
powers granted by statute or will, 
while the other must act under the 
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required to conform to the provisions of the pro¬ 
bate laws as far as applicable. 84 He is by the terms 
of the will vested with unbridled authority over 
the estate, 85 and, except as restrained by the will, 86 
may do without an order of court any act which 
an ordinary administrator could perform under 
authority of such an order 87 or which the testator 
himself could have done in his lifetime, 88 includ¬ 
ing the making of distribution of property of the 
estate to heirs or devisees. 89 He has the same time 


within which to administer as is allowed to any 
other representative. 90 The executor in executing 
the trust is left, except when restrained by the will 
itself, to his own judgment and discretion in a 
large sense, 91 but he cannot delegate discretionary 
powers. 92 He may incur reasonable expenses in 
the management of the estate, 93 and is not respon¬ 
sible for errors in judgment where he has exer¬ 
cised a reasonable discretion. 94 Legatees and dev¬ 
isees are entitled to question acts of the executor 


orders of a court.”—Frame v. Whit¬ 
aker, Civ.App., 7 S.W.2d 140, 142, re¬ 
versed on other grounds 36 S.W.2d 
149, 120 Tex. 53. 

Power to borrow money 

(1) Independent executor given 
broad powers by will to manage and 
control estate may borrow money 
with which to pay estate's debts and 
bind estate for loan for that pur¬ 
pose.—Becker v. American Nat. 
Bank, Tex.Civ.App., 286 S.W. 889. 

(2) Furthermore, one lending mon¬ 
ey to independent executor of estate 
owing past-due debts, need not show 
that executor used the money to pay 
the debts to recover on loan contract. 
—Becker v. Gans, Tex.Civ.App., 286 
S.W. 893. 

(3) Estate of testator was held 
liable for money, borrowed by execu¬ 
trix for carrying on testator’s busi¬ 
ness.—Russell v. First Nat. Bank, 14 
P.2d 14, 169 Wash. 430. 

Power to mortgage 

(1) The power of widow, as inde¬ 
pendent executrix and trustee under 
husband's will, to encumber property 
of the estate other than her one-half 
community interest, depended on 
terms of the will.—Parks v. Purnell, 
Tex.Civ.App., 144 S.W.2d 599. 

(2) Under will giving widow as 
independent executrix the right to 
manage and control trust property, 
and to sell and dispose of any por¬ 
tion thereof, widow as trustee and 
independent executrix had power to 
mortgage the estate. 

Tex.—Parks v. Purnell, supra—Neil- 

son v. Schoellkopf, Civ.App., 122 S. 

W.2d 281. 

Wash.—Russell v. First Nat. Bank, 

14 P.2d 14, 169 Wash. 430. 

<3) Will held not to empower ex¬ 
ecutor to bind lot, devised to an¬ 
other, for improvements made there¬ 
on.—Richardson v. Baskin, Tex.Civ. 
App., 44 S.W.2d 1067. 

Proof of official character and au¬ 
thority 

Appropriate proof of official char¬ 
acter and authority of independent 
executor is production of orders of 
probate court.—Jobe v. Osborne, Civ. 
App., 68 S,W.2d 375, reversed on oth¬ 
er grounds 97 S.W.2d 939. ,128 Tex. 
509. 


84. Tex.—Etter v. Tuck, Civ.App., 
91 S.W.2d 875, error dismissed— 
Morrell v. Hamlett, Civ.App., 24 
S.W.2d 531, error refused—Alex¬ 
ander v. Berkman, Civ.App., 3 S. 
W.2d 864, error refused. 

85. Tex.—Hutcherson v. Hutcher¬ 
son, Civ.App., 135 S.W.2d 757, er¬ 
ror refused—Ware v. Barfield, Civ. 
App., 54 S.W.2d 1105—Ewing v. 
Schultz, Civ.App., 220 S.W. 625, er¬ 
ror refused. 

86. Tex.—Hutcherson v. Hutcher¬ 
son, Civ.App., 135 S.W.2d 757, er¬ 
ror refused—Higginbotham v. 
Alexander Trust Estate, Civ.App., 
129 S,W.2d 352, error refused— 
Ware v. Barfield, Civ.App., 54 S. 
W.2d 1105. 

87. U.S.—Cain v. Bowl by, C.C.A.N. 
M., 114 F.2d 519, certiorari denied 
61 S.Ct. 319, 311 U.S. 710, 85 L.Ed. 
462. 

Tex.—Griggs v. Brewster, 62 S.W.2d 
980, 12 2 Tex. 588, affirming, Civ. 
App., 16 S.W.2d 839, denying re¬ 
hearing 15 S.W.2d 1114—Martin v. 
Dial, Com.App., 57 S.W.2d 75, 89 
A.L.R. 571, reversing Dial v. Mar¬ 
tin, Civ.App., 37 S.W.2d 166— 
Hutcherson v. Hutcherson, Civ.App., 
135 S.W.2d 757, error refused.—Hig¬ 
ginbotham v. Alexander Trust Es¬ 
tate, Civ.App., 129 S.W.2d 352, error 
refused—Jenkins v. First Nat. 
Bank, Civ.App., 101 S.W.2d 845—Et¬ 
ter v. Tuck, Civ.App., 91 S.W.2d 875, 
error dismissed—Stephens v. Den¬ 
nis, Civ.App., 72 S.W.2d 630, error 
refused—Ware v. Barfield, Civ.App., 
54 S.W.2d 1105—Cockrell v. Love- 
joy, Civ.App., 44 S.W.2d 1040, af¬ 
firmed Lovejoy v. Cockrell, Com. 
App., 63 S.W.2d 1009—Alexander 
v. Berkman, Civ.App., 3 S.W. 2d 
864, error refused—Yeager v. 
Bradley, Civ.App., 246 S.W. 688, 
error denied 278 S.W. 1115, 114 
Tex. 581—Schram v. Hoch, Civ. 
App., 241 S.W. 1087—Altgelt v. 
Mernitz, 83 S.W. 891, 37 Tex.Civ. 
App. 397. 

‘24 C.J. p 1209 note 90. 

88. Tex.—Hutcherson v. Hutcher¬ 
son, Civ.App., 135 S.W.2d 757, er¬ 
ror refused—Higginbotham v. 
Alexander Trust Estate, Civ.App., 
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129 S.W.2d 352—Ware v. Barfield 
Civ.App., 54 S.W. 2d 1105— 
Schramm v. Hoch, Civ.App., 241 S. 
W. 1087—Ewing v. Schultz, Civ. 
App., 220 S.W. 625, error refused. 
Delivery of escrow deed 

Independent executor was held to 
have authority to represent dece¬ 
dent’s heirs in directing delivery by 
depositary of deed deposited m es¬ 
crow by decedent.—Neal v. Pickett. 
Tex.Com.App., 280 S.W. 748, revers¬ 
ing, Civ.App., 269 S.W. 160. 

89. Tex.—Gaines v. First State 
Bank of Bellevue. Civ.App., 28 S. 
W.2d 297, affirmed First State Bank 
of Bellevue v. Gaines, 50 S.W.2d 
774, 121 Tex. 559. 

Transfer to self as legatee 

After payment of deceased’s debts 
and cash bequest to only other lega¬ 
tee under will executed in Texas, 
widow as residuary legatee became 
entitled to all remaining property be¬ 
longing to the estate, and, as inde¬ 
pendent executrix, had the power 
and authority to convey it to herself, 
individually, as such legatee, and 
hence no formal transfer in writing 
of claim against owner of truck en¬ 
gaged in carrying freight for hire 
was required in order to entitle 
widow of deceased to maintain an 
action in federal court for death of 
deceased in an automobile collision 
in New Mexico.—Cain v. Bowlby, C. 
C.A.N.M., 114 F.2d 519, certiorari de¬ 
nied 61 S.Ct. 319, 311 U.S. 710, 85 
L.Ed. 462. 

90. Wash.—Bishop v. Locke, 158 P. 
997, 92 Wash. 90. 

91. Tex.—Schramm v. Hoch, Civ. 
App., 241 S.W. 1087—Altgelt v. 
Mernitz, 83 S.W. 891, 37 Tex.Civ. 
App. 397. 

Wash.—In re Elvigen’s Estate, 71 P. 
2d 672, 191 Wash. 614. 

92. Tex.—Terrell v. McCown, 43 S. 
W. 2, 91 Tex. 231, reversing, Civ. 
App., 40 S.W. 54. 

24 C.J. p 1209 note 92. 

93. Tex.—Dyer v, Winston, 77 S.W. 
227, 33 Tex.Civ.App. 412. 

94. Tex.—Dwyer v. Kalteyer, 5 S. 
W. 75, 68 Tex. 554. 
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where the statute confers this right on the “heirs." 95 

Title and possession. Title to the property of 
the testator passes to the executor as trustee for the 
creditors and devisees, 96 and he is entitled to pos¬ 
session, of the entire estate for administration and 
disposition 97 and has the right to determine the 
proper time for distribution, 98 but he cannot give 
away the interests of the beneficiaries in property 
given to them by the will. 99 He has no right to 
an injunction restraining an execution sale of a 
devisee's interest which would not interfere with 
the executor's possession and control of the estate. 1 

Claims . The independent executor is required 
to observe all applicable statutes relating particu¬ 
larly to priority, classification, and pro rata pay¬ 
ment of creditors’ claims, and must conform to a 
statute fixing a lien on property in his hands to 
secure payment of a debt. 2 While he cannot pay 
other than legally authorized expenses and valid 


34 C.J.S. 

claims, 3 he is not required to decide conflicting 
claims at his peril, 4 but has a right to have such 
claims adjudicated in an action to which all claim¬ 
ants are made parties, 5 and is not required to liti¬ 
gate such issue with a garnishing creditor in one 
suit and with legatees and other claimants of funds 
in another suit. 6 "Where an estate is or becomes in¬ 
solvent, an independent executor must see that a 
creditor with an execution obtains no preference 
over others of equal rank and may enjoin a sale 
to prevent it. 7 He is not accountable to creditors 
after distribution of the property in good faith, 8 
although such creditors are entitled to priority over 
claims against the legatee in possession which arose 
or accrued after possession was acquired. 9 

Sale of property. An independent executor may 
sell the property of the estate for the payment of 
the debts of the estate or the discharge of any other 
trust which is directly or exclusively committed to 
him by the will, 10 and no order therefor is re- 
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95. Wash.—In re Perry’s Estate, 12 
P.2d 595, 168 Wash. 428. 

96. Tex.—Higginbotham v. Alexan¬ 
der Trust Estate, Civ.App., 129 S. 
W.2d 352—Ware v. Barfield, Civ. 
App., 54 S.W.2d 1105—Gaines v. 
First State Bank of Bellevue, Civ. 
App., 28 S.W.2d 297, affirmed First 
State Bank of Bellevue v. Gaines 
50 S.W.2d 774, 121 Tex. 559. 

Wash.—State v. King County Super. 
Ct., 57 P. 337, 21 Wash. 186. 

Title to land devised by noninter¬ 
vention will vests immediately with¬ 
out any deed or order of distribution. 
—State v. Superior Court of Wash¬ 
ington for Walla Walla County, 230 
P. 434, 131 Wash. 264. 

97. Tex.—Morrell v. Hamlett, Civ. 
App., 24 S.W.2d 531, error refused. 

Exclusive control 

Independent executor has exclu¬ 
sive control of estate until removal 
proceeding is begun.—McCanless v. 
Clough, Tex.Civ.App., 298 S.W. 643. 

98. Tex.—Parks v. Knox, 130 S.W. 
203, 61 Tex.Civ.App. 493. 

Wash.—Bishop v. Locke, 158 P. 997, 
92 Wash. 90. 

99. Tex.—Japhet v. Pullen, 133 S. 
W. 441, 63 Tex.Civ.App. 157. 

1. Tex.—Lozano v. Guerra, Civ.App., 
140 S.W.2d 587. 

2. Tex.—Alamo Nat. Co. v. Key, 
Civ.App., 114 S.W.2d 931, error dis¬ 
missed—Alexander v. Berkman, 
Civ.App., 3 S.W.2d 864, error re¬ 
fused. 

It has been held, however, that an 
independent executor being the sole 
Judge of what claims he will and 
what claims he will not allow and 
pay, statutes relating to classifica¬ 
tion of claims and the order of pay¬ 


ment, have no application.—Ewing v. 
Schultz, Tex.Civ.App., 220 S.W. 625, 
error refused. 

Preferred claim of executrix 

Statute dealing with classification 
of claims against estates of dece¬ 
dents and statute dealing with order I 
of payment of claims gave executrix 
a preferred claim against realty 
which was covered by trust deed 
executed in 1927, for amounts paid 
by her for funeral expenses and ex¬ 
penses of deceased's last sickness, 
notwithstanding that she was an in¬ 
dependent executrix, since the stat¬ 
utes have application to independent 
administrations as well as those in 
the probate court; but executrix was 
required to credit on the preferred 
claim an allowance of five hundred 
dollars to herself as widow in lieu of 
exempt property and an allowance of 
five hundred dollars for support, 
which she had appropriated to her¬ 
self.—Pottinger v. Southwestern Life 
Ins. Co., Tex.Civ.App., 138 S.W.2d 
645. 

Preference of creditors 

Mortgages and trust deed liens on 
all assets of estate, executed by in¬ 
dependent executors to secure claims 
of some unsecured creditors of es¬ 
tate to exclusion of others having 
equal right, were void, where assets 
were insufficient to pay all unsecured 
creditors’ claims.—Jenkins v. First 
Nat. Bank, Tex.Civ.App., 101 S.W.2d 
845. 

3. Tex.—Sims v. McMullan, Civ. 
App., 22 S.W.2d 313, reversed on 
other grounds McMullan v. Sims, 
Com.App., 37 S.W.2d 141. 

4 . Tex.—Alexander v. Berkman, Civ. 
Ajpp., 3 S.W.2d 864, error refused. 
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5. Tex.—Alexander v. Berkman, su¬ 
pra. 

6. Tex.—Alexander v. Berkman, su¬ 
pra. 

7. U.S.—Hunt v. Seeley, C.C.A.Tex„ 
115 F.2d 205. 

8. Tex.—Smith v. Patton, Com App., 
241 S.W. 109, reversing Patton v. 
Smith, Civ.App., 221 S.W. 1034—- 
Roberts v. Carlisle, Civ.App., 4 S. 
W.2d 144, error dismissed. 

9. U.S.—Wallace v. Republic Nat. 
Bank & Trust Co. of Dallas, C.C.A. 
Tex., 80 F.2d 787, modifying, D.C., 
Meek v. Republic Nat. Bank & 
Trust Co., 9 F.Supp. 651, certiorari 
denied Crook v. Wallace, 56 S.Ct. 
952, 298 U.S. 683, 80 L.Ed. 1403. 

10. Tex.—Lovejoy v. Cockrell, Com. 
App., 63 S.W. 2d 1009, affirming 
Cockrell v. Lovejoy, Civ.App., 44 
S.W.2d 1040—Masterson v. Win¬ 
gate, Civ.App., 151 S.W. 2d 956, er¬ 
ror refused—Jobe v. Osborne, Civ. 
App., 68 S.W.2d 375, reversed on 
other grounds, 97 S.W.2d 939, 128 
Tex 509—Yeager v. Bradley, Civ. 
App., 246 S.W. 688, error denied 
278 S.W. 1115, 114 Tex. 581—Cad- 
dell v. Lufkin Land & Lumber Co., 
Civ.App., 234 S.W. 138, affirmed, 
Com.App., 255 S.W. 397. 

24 C.J. p 1209 note 98. 

Public or private sale 

Facts that independent executor’s 
sale of estate property was not had 
on date designated in notice of sale 
and that sale was had under circum¬ 
stances making it private rather 
than public as advertised would not 
invalidate sale where executor was 
given power by will to sell at private 
or public sale.—Fernandez v. Cano, 
Tex.Civ.App., 108 S.W.2d 310, error 
dismissed. 
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quired, 11 although it has been held that the pro¬ 
bate court has jurisdiction to entertain a petition 
by the executor for the sale of real estate. 12 A 
statute requiring executors in all cases to report 
sales of real estate to the superior court and giv¬ 
ing the court power to set aside or confirm such 
sale has been held not inconsistent with a power 
given independent executors by another statute to 
make sales without reports. 13 Where the execu¬ 
tor has only an implied power of sale, the pur¬ 
chaser must show that the sale was authorized by 
the facts, 14 but such proof is unnecessary in case 
of an express power. 15 An independent executor 
has no power of sale where the will expressly de¬ 
nies him such power, 16 but such provision must 
yield if in conflict with directions to the executor 
to pay all just debts. 17 An independent executor 
cannot delegate his discretionary power with re¬ 
spect to a sale, 18 although he may lawfully employ 
agents to negotiate the sale. 13 The rule of caveat 
emptor applies to a purchaser from an independent 
executor, 20 but the purchaser is not bound to see 
that a proper disposition is made of the proceeds 
of sale. 21 Where the testator in his lifetime made 
a contract for the sale of land which would be en¬ 
forceable at the suit of either party, the independ¬ 
ent executor of the testator not only had the power 
to carry out the contract, but it was his duty to do 
so, and he had power to do everything necessary 
to effectuate the intent of the testator. 22 The facts 


that the attorneys for the purchaser advised him 
that the independent executor could not convey 
good title by delivering a deed executed by the 
vendor before his death and that the attorneys for 
the independent executor apparently concurred in 
that opinion do not defeat the right of the executor 
to recover damages for the purchaser’s breach if 
in fact he could have conveyed a good title. 23 
Where an independent executor is authorized by 
will to sell land to pay debts, and all property is 
community property, so that there could be only 
community debts, the presumption on collateral at¬ 
tack of the executor’s deed would be in favor of 
those taking under the sale. 24 A sale by an inde¬ 
pendent executor is not subject to collateral attack 
because it does not appear that the letters testa¬ 
mentary were issued to him, or that he filed an 
oath. 25 

In an heir’s suit to set aside a sale of realty, the 
petition was not demurrable for failure to offer to 
return the consideration paid by the purchaser 
where the pleadings contained an offer to do equi¬ 
ty, and the proof showed that the consideration 
was merely an offset allowed against a claim held 
by the purchaser against the estate. 26 All coten¬ 
ants having an undivided interest in the estate 
need not be joined in such a suit; hence it was not 
error to dismiss the suit as to a devisee who died 
before the case was tried, without joinder of the 


Sale to independent executor of 
land set aside for payment of debts 
was held not void, if bona fide and 
for fair price, whether or not sold at 
public auction.—De Ramirez v. De 
Ramirez, Tex.Civ.App., 29 S.W.2d 
872, error refused. 

Rights of posthumous pretermit ted 
child 

Independent executors, without 
giving notice and without resorting 
to the county court, could, where es¬ 
tate was apparently insolvent, sell 
testator’s capital stock for payment 
of debts, to exclusion of rights of 
testator’s posthumous pretermitted 
child.—Sankey v. Skelly, C.C.A.Okl., 
33 F.2d 856, certiorari denied Sankey 
v. Williams, 50 S.Ct. 40, 280 U.S. 595, 
74 L.Ed. 642. 

Warranty 

Independent executors, although 
authorized to sell and convey testa¬ 
tor’s property, have been held with¬ 
out authority to bind estate by gen¬ 
eral covenant of warranty, although 
power of attorney given to independ¬ 
ent executors may authorize them to 
bind heirs and devisees on general 
covenant of warranty.—Burlerson v. 
Whaley, Tex.Civ.App., 299 S.W. 718. 
Proof of authority to execute deed 

Independent executors’ authority 


to execute deed must be evidenced 
by court order probating will, which 
is required by law to be made a mat¬ 
ter of record.—Jobe v. Osborne, 97 
S.W.2d 939, 128 Tex. 509, reversing, 
Civ.App., 68 S.W.2d 375. 

11 . Tex.—Fernandez v. Holland- 
Texas Hypoteek Bank of Amster¬ 
dam, Holland, Civ.App., 221 S.W. 
1004, error refused. 

Wash.—Fulmer v. Gable, 132 P. 641, 
73 Wash. 684. 

12. Wash.—In re Abrams' Estate, 
194 P. 787, 114 Wash. 51. 

13 . U.S.—Provident Loan & Trust 
Co. v. Mills, C.C.Wash., 91 F. 435. | 

24 C.J. p 1209 note 99, p 172 note 2 
[d]. 

14. Tex.—Roberts v. Carlisle, Civ. 
App., 4 S.W.2d 144, error dismiss¬ 
ed. 

24 C.J. p 1209 note 1, p 184 note 67 
[c]. 

15 . Tex.—Terrell v. McCown, 43 S. 
W. 2, 91 Tex. 231, reversing Civ. 
App., 40 S.W. 54. 

24 C.J. p 1209 note 2. 

16. Tex.—Washington v. City of 
Houston, Civ.App., 60 S.W.2d 519, 
error refused. 

17. Tex.—Stephens v. Dennis, Civ. 
App., 72 S.W.2d 630, error refused. 
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18. Tex.—McCown v. Terrell, 29 S. 
W. 4S4, 9 Tex Civ.App. 66. 

19. Tex.—McCown v. Terrell, supra. 
24 C.J. p 167 note 42 [c]. 

20. Tex.—Roberts v. Holland, 134 
S.W. 810, 63 Tex.Civ.App. 587. 

Purchase before expiration of time 
for filing claims 

Purchaser of property from inde¬ 
pendent executrix and sole legatee 
before expiration of period for filing 
claims is not innocent purchaser, and 
acquires only such title as was ac¬ 
quired by legatee.—Roberts v. Car¬ 
lisle, Tex.Civ.App., 4 S.W.2d 144, er¬ 
ror dismissed. 

21. Tex.—Masterson v. Wingate, 
Civ.App., 151 S.W.2d 956, error re¬ 
fused. 

24 C.J. p 1209 note 4. 

22. Tex.—Schramm v. Hoch, Civ. 
App., 241 S.W. 1087. 

23. Tex.—Schramm v. Hoch, supra. 

24. Tex.—Caddell v. Lufkin Land & 
Lumber Co., Civ.App., 234 S.W. 138, 
affirmed, Com.App., 255 S.W. 397. 

25. Tex.—Caddell v. Lufkin Land & 
Lumber Co., supra. 

26. Tex.—Fernandez v. Cano, Civ. 
App., 108 S.W.2d 310, error dis¬ 
missed. 
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legal heirs of such devisee. 27 
§ 1058. Presentation of Claims 

General statutory provisions relating to the presenta¬ 
tion of claims against the estate of a decedent do not 
ordinarily apply where the estate is administered by an 
independent executor. 

General statutory provisions with reference to 
the publication of notice to creditors to present 
their claims, 28 and the presentation of claims 
against the estate of decedent, 29 do not apply where 
the estate is administered by an independent ex¬ 
ecutor; and the probate court has no jurisdiction 
to pass on the claims of creditors against the es¬ 
tate. 30 

The presentation of a claim, and its approval by 
such an executor, do not give it any priority over 
the claims of other creditors which have not been 


presented. 31 When required by statute, however f 
an independent executor must publish notice to 
creditors to present their claims and claims must 
be presented within a certain time after publica¬ 
tion of such notice. 32 

§ 1059. Actions 

An action may be brought against an independent 
executor on .a debt or claim against the estate before 
the estate is fully administered, and in such action gen¬ 
eral -rules as to process, pleading, evidence, trial, judg¬ 
ment, and execution apply. 

Property of a deceased debtor in the hands of an 
independent executor may be subjected to the debt 
by the same methods that were available while 
debtor was alive, such as attachment, garnishment, 
or execution. 33 So an action may be brought 
against an independent executor on a debt or claim 
against the estate 34 at any time before the estate 
is fully administered, 35 without prior presentation 


27. Tex.—Fernandez v. Cano, Civ. 
App., 108 S.W.2d 310, error dis¬ 
missed. 

28. Wash.—In re Macdonald, 69 P. 

1111, 29 Wash. 422—Moore v. 

Kirkman, 54 P. 24, 19 Wash. 605. 

29. Tex.—Fischer v. Britton, 83 S. 
W.2d 305, 125 Tex. 505, modifying 
Britton v. Fischer, Civ.App., 61 S. 
W.2d 191—Higginbotham v. Alex¬ 
ander Trust Estate, Civ.App., 129 
S.W.2d 352, error refused—Ash- 
brook v. Hammer, Civ.App., 106 S. 
W.2d 776—Travis v. Kennedy, Civ. 
App., 66 S.W.2d 444—Beane v. 
Driscoll, Civ.App., 56 S.W.2d 503, 
error dismissed—Ewing v. Schultz, 
Civ.App., 220 S.W. 625, error re¬ 
fused. 

24 C.J. p 1209 note 6. 

However, statutes may be made 
applicable to independent executors. 
—Horton v. McCord, 291 P. 717, 158 
Wash. 563. 

30. Tex.—Griggs v. Brewster, 62 S. 
W.2d 980, 122 Tex. 588, affirming, 
Civ.App., 16 S.W.2d 839, denying 
rehearing 15 S.W.2d 1114. 

Wash,—Schubach v. Redelsheimer, 
158 P. 739, 92 Wash. 124. 

However, it has been held that lien 
creditor in an independent adminis¬ 
tration may appeal to probate court 
for relief as in other cases.—Etter v. 
Tuck, Tex. Civ.App., 91 S.W.2d 875, 
error dismissed. 

Widow’s claim 

Effect of testamentary provision 
that probate court shall have no con¬ 
trol over estate is to deprive probate 
court of jurisdiction of claims 
against estate, including widow’s 
claim for allowances in lieu of ex¬ 
emptions and for maintenance and 
to, Relegate, such claims to district 
ts.—^ oppiin v. Ewald, Tex. Civ. 
App., 70 S.W*.2d 608. 


31. Tex.—Taylor v. Davidson, Civ. 
App., 120 S.W. 1018. 

32. Wash.—Foley v. McDonnell, 93 
P. 321, 48 Wash. 272. 

24 C.J. p 1209 note 8. 

33. Tex—Neyland v. Brammer, Civ. 
App., 146 S.W.2d 261, error dis¬ 
missed, judgment correct. 

34. Tex.—Fischer v. Britton, 83 S. 
W.2d 305, 125 Tex. 505, modifying 
Britton v. Fischer, Civ.App., 61 S. 
W.2d 191—Higginbotham v. Alex¬ 
ander Trust Estate, Civ.App., 129 
S.W.2d 352, error refused—Ander¬ 
son v. Hunt. Civ.App., 122 S.W. 2d 
345, error refused—City Nat. Bank 
of San Saba v. Penn., Civ.App., 
92 S.W.2d 532—Yeager v. Bradley, 
Civ.App., 246 S.W. 688, error de¬ 
nied 278 S.W. 1115, 114 Tex. 581. 

24 C.J. p 1210 note 9. 

By administrator de bonis non after 
removal of executor 
Tex.—Dwyer v. Kalteyer, 5 S.W. 75, 
68 Tex. 554—Todd v. Willis, 1 S. 
W. 803, 66 Tex. 704. 

| 24 C.J. p 1210 note 28 [a]. 

Tax Hen 

A judgment and order of sale to 
enforce constitutional tax liens 
against specific realty are not ex¬ 
tinguished on death of owner there¬ 
of, but enforceable against independ¬ 
ent executrices of her estate, and 
taxing units are entitled to processes 
of court to enforce judgment against 
such property.—Highland Park In¬ 
dependent School Dist. v. Thomas, 
Tex.Civ.App., 139 S.W.2d 299. 
Jurisdiction 

(1) District courts have ancillary 
probate jurisdiction over independent 
executor to determine rights assert¬ 
ed against estate.—Roberts v. Car¬ 
lisle, Tex.Civ.App., 4 S.W.2d 144, er¬ 
ror dismissed. 

(2) Where probate court was de¬ 
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prived of jurisdiction of claims 
against estate by provision of will, 
such claim must be prosecuted in 
district courts on petition and cita¬ 
tion returnable to ensuing term, aft¬ 
er ten full days* service of citation, 
and motion under which default 
judgment was entered at same term 
was not sufficient.—Kopplin v. 
Ewald, Tex.Civ.App., 70 S.W.2d 608. 

(3) In action on husband’s and 
wife's note and to foreclose deed of 
trust securing payment thereof, 
where independent executor of de¬ 
ceased wife intervened, alleging that 
the property was subject to the pay¬ 
ment of claims against the commun¬ 
ity estate, and alleging existence of 
claims to certain amount, and asking 
court to classify and pay claims out 
of proceeds of sale, the district court 
having acquired jurisdiction had the 
right to hear, and finally determine 
every issue raised by the pleading 
and evidence, and to determine and 
classify any and all claims presented; 
and, where the deed of trust was a 
lien on the community estate prior 
| to other creditors, court properly de¬ 
creed foreclosure to satisfy the in¬ 
debtedness on note.—Fernandez v. 
Holland-Texas Hypoteek Bank of 
Amsterdam, Holland, Tex.Civ.App., 
221 S.W. 1004, error refused. 

Measure of recovery for services 
rendered deceased is reasonable val¬ 
ue rather than oral agreement for 
transfer of property.—Roberts v. 
Carlisle, Tex.Civ.App., 4 S.W.2d 144, 
error dismissed. 

Presentation of claim to Independ¬ 
ent executor does not affect claim¬ 
ant’s right to sue.—Taylor v. David¬ 
son, Tex.Civ.App., 120 S.W. 1018. 

3S. Tex.—Lang v. Light, 117 S.W. 

1038, 54 Tex.Civ.App. 497. 

24 C.J. p 1210 note 10. 
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of the claim as against the estate, 36 provided the 
prerequisites to independent administration have 
been complied with. 37 This rule, however, does 
not authorize an action by one who qualifies only 
as a beneficiary, and not as a creditor. 38 The facts 
that the estate is insolvent, that there are other 
debts or grades of indebtedness superior to plain¬ 
tiff’s, and that the only property left by decedent 
is exempt to defendant as widow, constitute no de¬ 
fense, and do not preclude the recovery of judg¬ 
ment. 39 

Service of nonresident notice gives jurisdiction 
of a suit against a nonresident independent execu¬ 
tor who had appeared and invoked the jurisdic¬ 
tion of the probate court; 40 and a suit against an 
independent executor to establish a claim against 
the estate and foreclose a lien is maintainable on 
constructive service. 41 

The pleadings need not aver that the executor 
has assets of the estate in his hands, 42 unless plain¬ 
tiff seeks judgment against the executor individual¬ 
ly; 43 and a general averment that defendant is the 
qualified and acting executor authorizes proof that 
he is an independent executor, and will support 
an award of execution against him as such. 44 An 
allegation in one part of a complaint that a per¬ 
son named as executor has executed a note and 


mortgage will be read with an allegation that he 
has executed and performed all the terms and con¬ 
ditions of the will, and it will be presumed that 
such execution was within the administrator’s pow¬ 
er where it further appears that there was to be 
an independent administration. 45 In proceedings 
to foreclose a mortgage executed by an independ¬ 
ent executor, an allegation that the will authorized 
the executor to administer on the estate without 
intervention, order, or advice of any court is suffi¬ 
cient to show that letters testamentary were not 
required in the settlement of the estate. 46 

Evidence and trial. General rules as to evi¬ 
dence 47 and trial 48 have been applied; and it is 
unnecessary for plaintiff suing an independent ex¬ 
ecutor, who admits such capacity, to adduce evi¬ 
dence thereof. 49 

Judgment and execution. In an action against 
an independent executor, judgment against dece¬ 
dent’s estate is proper where defendant answered 
in his representative capacity, 50 but a judgment 
against defendants as independent executors is 
not warranted where their representative capacity 
was not shown. 51 A personal judgment against an 
independent executor not shown to have disposed 
of the testator’s property and converted the pro¬ 
ceeds is improper although he was the sole lega- 


Powers fully executed 

Independent executor, who had 
fully executed plenary powers, was 
not necessary party to suit to en¬ 
force claim for services rendered tes¬ 
tator.—Cook v. Baker, Tex.Com.App., 
45 S.W.2d 161, reversing, Civ.App. 
27 S.W.2d 893. 

36. Tex.—Fischer v. Britton, 83 S. 
W.2d 305, 125 Tex. 505, modifying 
Britton v. Fischer, Civ.App., 61 S. 
\V.2cl 191—Rogers v. Harrison, 44 
Tex. 169—Cox v. City of Dallas, 
Civ.App., 152 *S.W.2d 499—Mazzola 
v. Lucia, Civ.App., 109 S.W.2d 273, 
error refused—Sloan v. Dahl, Civ. 
App., 27 S.W.2d 284, error refused 
—Ewing v. Schultz, Civ.App., 220 
S.W. 625, error refused. 

24 C.J. p 747 note 75. 

Xn. Washington 

(1) As the statute then existed, 
the rule of the text formerly pre¬ 
vailed.—Schulbach v. Redelsheimer, 
158 P. 739, 92 Wash. 124—24 C.J. P 
1210 note 11. 

(2) But, under the Probate Code 
of 1907, action for breach by execu¬ 
tors, under nonintervention will, of 
contract of employment made m de¬ 
cedent’s lifetime was held barred by 
nonpresentation of claims to execu¬ 
tors within statutory period.—Hor¬ 
ton v. McCord, 291 P. 717, 158 Wash. 
563. 


37. Tex.—Carroll v. Carroll, 20 Tex. 
731. 

24 C.J. p 1210 note 12. 

38. Tex.—Hutcherson v. Hutcher¬ 
son, Civ.App., 135 S.W. 757, error 
refused—Anderson v. Hunt, Civ. 
App., 122 S.W.2d 345, error refused. 

39. Tex.—Hartz v. Hausser, Civ. 
App., 90 S.W. 63. 

40. Tex.—Roberts v. Carlisle, Civ. 
App., 4 S.W.2d 144, error dismiss¬ 
ed. 

41. Tex.—Roberts v. Carlisle, supra. 

42. Tex.—Pleasants v. Davidson, 34 
Tex. 459. 

43. Tex.—Chicago, R. X. & G. Ry. Co. 
v. Duncan, Civ.App., 273 S.W. 908. 

44. Tex.—Ellis v. Mabry, 60 S.W. 
571, 25 Tex.Civ.App. 164. 

45. Wash.—Miller v. Borst, 39 P. 
662, 11 Wash. 260. 

46. Wash.—Miller v. Borst, supra. 

47. Evidence lield inadmissible 
Evidence by independent executor, 

sued on note made by decedent, that 
plaintiff never owned note, it not ap¬ 
pearing plaintiff called him to testify 
thereto was inadmissible.—Morgan 
v. Gordon, Tex.Civ.App., 13 S.W. 2d 
905, error dismissed. 

Evidence lield sufficient to sustain 
finding that independent executors 
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intended to convey entire wall de¬ 
scribed in deed, and that purchaser 
had no notice that wall conveyed 
was party wall; also that grantors 
did not intend to hold themselves 
personally liable on warranty.—Bur- 
lerson v. Whaley, Tex.Civ.App., 299 
S.W. 718. 

48. Refusal of plaintiff’s instruction 
held not error 

Tex.—Sherwin-Williams Paint Co. v. 
Rausin, Civ.App., 10 S.W.2d 196, 
error refused. 
rinding 1 as to resignation 

Where, in a suit against a widow 
as independent executrix to subject 
the estate of her deceased husband 
to payment of a judgment against 
deceased, defendant did not plead 
that she had resigned as independ¬ 
ent executrix, and no evidence was 
offered that she resigned, the trial 
court properly held that at the time 
of filing of the suit defendant had 
not resigned.—Langston v. Robinson, 
Tex.Civ.App., 253 S.W. 654. 

49. Tex.—Morgan v. Gordon, Civ. 
App., 13 S.W.2d 905, error dismiss¬ 
ed. 

50. Tex.—Morgan v. Gordon, supra. 

51. Tex.—Anderson v. Caulk, Civ. 
App., 5 S.W.2d 816, affirmed Caulk 
v. Anderson, 37 S.W.2d 1098, 120 
Tex. 253. 
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tee. 52 Where a widow, administering the estate of 
her deceased husband not as the survivor of a 
community, but as independent executrix under his 
will, caused a business belonging to the estate to 
be incorporated, it was proper, in a suit by heirs 
against her to recover property, both real and per¬ 
sonal, alleged to have been withheld from the as¬ 
sets of the estate, to adjudge to the heirs their 
share of the capital stock in the corporation. 53 A 
judgment against the executor in a federal court 
in an action to enforce the testator's personal lia¬ 
bility on corporate stock is enforceable as is any 
other claim against the estate, 54 and since the pro¬ 
bate court is without power, except such as is espe¬ 
cially conferred on it by statute, to control the ad¬ 
ministration of estates under nonintervention wills, 
a purported discharge of the executor will not pre¬ 
vent the enforcement of a judgment against him 
where he has funds of the estate in his hands. 55 
A judgment in a suit against independent execu¬ 
tors to recover taxes due on city lots is not ren¬ 
dered void, but at most voidable, if erroneous at 
all, by failure to serve one of the executors. 56 In 
a collateral action the question of whether a judg¬ 
ment was such as to authorize execution to issue 
against the property of the estate in the hands of 
the executor may be determined by an examination 
of the pleadings or evidence thereof. 57 Although 
community property in the hands of an administra¬ 
tor of the estate of a deceased husband is not sub¬ 
ject to execution, issued on a federal court decree 
against the independent executor of the will of 
the deceased wife and such administrator jointly, 
but must await administration by the state court, 58 
the estate of the wife in the hands of the independ¬ 
ent executor is immediately subject to such execu¬ 
tion. 59 

§ 1060. Compensation 

‘A statute providing for the compensation of execu¬ 


tors applies to independent executors. Attorneys em¬ 
ployed by the executor can assert no claim against the 
estate for their services. 

A statute providing for the compensation of ex¬ 
ecutors whose compensation has not been fixed by 
the will applies to independent executors. 60 Pay¬ 
ments on such executors' fees are subject to ap¬ 
proval of the court; 61 and an extra allowance to 
the executor has been held to be a matter to be de¬ 
termined by the court, 62 but this view is opposed 
to an earlier decision that the court has no author¬ 
ity to allow an independent executor extra com¬ 
pensation for his services. 63 A legatee under the 
will, after probate thereof, has the right to object 
to fees paid to the executor and the executor's 
counsel, 64 but, where the allowance is not of such 
an amount as to show that the executor has not 
faithfully executed his trust, refusal by the court, 
in the exercise of its discretion, to take jurisdic¬ 
tion is warranted. 65 Attorneys employed by the ex¬ 
ecutor can assert no claim against the estate for 
their services, 66 the executor being individually 
liable, 67 and cannot take the matter of the fixing 
of the fees into the probate court; 68 but they can 
sue the personal representative individually for 
their fees, 69 and he can ask the court to allow such 
fees as an expense of administration. 70 

§ 1061. Protection of Estate in Case of Mis¬ 
conduct 

In case of the executor's misconduct he may be cited 
before the court to have the trust faithfully executed, 
or he may be removed. 

Under statutes so providing, if an independent 
executor fails to execute the trust faithfully and 
to take care and protect the interests of all persons 
taking under the will, it is the duty of the court, 
on petition of any creditor or heir, or person on be¬ 
half of minor heirs, to cite the executor before 
it and have the trust faithfully executed, 71 by re- 


52 . Tex.—Love v. Austin Bridge Co., 
Civ.App., 5 S.W.2d 570, reversed on 
other grounds Austin Bros. Bridge 
Co. v. Love, Com.App., 34 S.W.2d 
574. 

53. Tex.—Japhet v. Pullen, 133 S.W. 
441, 63 Tex.Civ.App. 157. 

54. Wash.—In re Macdonald, 69 P. 
1111, 29 Wash. 422. 

55. Wash.—In re MacDonald, supra. 

56. Tex.—Ross v. Drouilhet, 80 S.W. 
241, 34 Tex.Civ.App. 327. 

57. Tex.—Croom v. Winston, 43 S. 
W. 1072, 18 Tex.Civ.App. 1. 

5®. U.S.—Hunt v. Seeley, C.C.A.Tex., 
115 F.2d 205. 

59. U.S.—Hunt v. Seeley, supra. 


60. Wash.—Shufeldt v. Hughes, 104 
P. 253, 55 Wash. 246. 

61. Wash.—In re Brown’s Estate, 
224 P. 678, 129 Wash. 84. 

62. Tex.—Japhet v. Pullen, 133 S. 
W. 441, 63 Tex.Civ.App. 157. 

24 C.J. p 1210 note 23. 

63. Tex.—Lumpkin v. Smith, 62 Tex. 
249. 

64. Wash.—In re Perry's Estate, 12 
P.2d 595, 168 Wash. 428. 

65. Wash.—In re Holmgren’s Es¬ 
tate, 63 P.2d 504, 189 Wash. 94. 

66. Wash.—Jones v. Peabody, 45 P. 
2d 915, 182 Wash. 148, 100 A.L.R. 
64—In re Peabody's Estate, 13 P.2d 
431, 169 Wash. 65. 

67. Wash.—Jones v. Peabody, supra. 
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68. Wash.—Jones v, Peabody, su¬ 
pra—In re Megrath’s Estate, 253 
P. 455, 142 Wash. 324, affirmed 256 
P. 503, 142 Wash. 324. 

Right to question jurisdiction 

On petition by attorney for execu¬ 
tors for allowance of fees, fact that 
present counsel for executors were 
interested in fixing time for hearing 
before judge familiar with subject 
matter should not foreclose right to 
raise question of jurisdiction over 
subject matter.—In re Peabody’s Es¬ 
tate, 13 P.2d 431, 169 Wash. 65. 

69. Wash.—Jones v. Peabody, 45 P. 
2d 915, 182 Wash. 148, 100 A.L.R. 
64. 

70. Wash.—Jones v. Peabody, supra. 

71. Wash,—State v. Pierce County 
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quiring the independent executor to take out letters 
testamentary and administer the estate in the or¬ 
dinary manner, 72 or, as shown supra § 1056, by 
removing him, in which event an administrator de 
bonis non should be appointed, in conformity with 
the principles there stated. So the county judge 
may protect assets of the estate from dissipation 
by those in charge thereof, acting without respon¬ 
sibility to the judge, pending a contest of the 
will; 73 and the district court has jurisdiction of 
a suit brought against an independent executor 
for the recovery of property alleged to belong to 
the estate and withheld from the assets of the es¬ 
tate under the claim that it belonged to him. 74 The 
persons interested may compel an accounting on 


the executor’s removal, 75 but the court is bound to 
take notice of the proceedings already had by the 
independent executor and shown in his report. 76 

§ 1062. Abandonment of Office 

An independent executor who failed to act as such 
and was contesting the will was deemed to have aban¬ 
doned his executorship; and appointment of an admin¬ 
istrator was proper. 

Where an independent executor took the oath 
required by law of executors, but failed to take 
possession of any of the property of the estate, to 
give bond, or in any way to act as such executor, 
and was contesting the will, it was held that he 
had abandoned his executorship and the appoint¬ 
ment of an administrator was proper. 77 


XXVI. EXECUTORS DE SON TORT 


§ 1063. Definition and Nature of Office 

An executor de son tort is one who, without au¬ 
thority, intermeddles with the estate of a decedent and 
does such acts as properly belong to the office of an 
executor or administrator, and thereby becomes a sort 
of quasi executor for the purpose of being made liable 
for the assets. 

As stated in Corpus Juris, which has been quot¬ 
ed and cited with approval, an executor de son 
tort is a person who without authority intermeddles 
with the estate of a decedent and does such acts 
as properly belong to the office of an executor or 
administrator, 78 and in some states a definition in 
the same or similar language is given in statutes 
regulating the liability for such intermeddling. 79 
The intermeddler thereby becomes a sort of quasi 
•executor, although only for the purpose of being 


sued or made liable for the assets with which he 
has intermeddled. 80 The designation is inapt in 
that it applies the term “executor” to intestate as 
well as testate estates, and also in that it gives to 
a person who has merely incurred a certain liability 
by reason of his intermeddling an official title cor¬ 
responding with that of a duly appointed repre¬ 
sentative, 81 and in many states the so-called of¬ 
fice of executor de son tort has been abolished 
by statute, or is considered inconsistent with the 
prevalent system of administration. 82 The aboli¬ 
tion of the fiction of the office does not, however, 
relieve the wrongdoer from liability for his unau¬ 
thorized intermeddling, 83 but affects only the right 
to enforce such liability, as explained infra § 1065. 

Negotiorum gestor distinguished. A negotiorum 


Superior Court, 59 P. 483, 21 Wash. 
575. 

24 C.J. p 1210 note 25. 

Held not mismanagement within rule 
Where executor under noninter¬ 
vention will after order decreeing 
estate solvent administered estate, 
and entered into possession of land 
devised to him for life, or as long as 
he remained unmarried, the fact that 
he had inventoried such property as 
community, instead of separate prop¬ 
erty of testatrix, and that he retain¬ 
ed it after remarriage, and failed to 
pay taxes and assessments was not 
such mismanagement as would, after 
nearly twenty years, give court ju¬ 
risdiction to require accounting by 
him. In such case, the law will pre¬ 
sume settlement to have been com¬ 
plete.—State v. Superior Court of 
Washington for Walla Walla Coun¬ 
ty, 230 P. 434, 131 Wash. 264. 

72. Wash.—Newport v. Newport, 31 
P. 428, 5 Wash. 114. 

73. Tex.—Ware v. Barfield, Civ.App., 
54 S.W.2d 1105. 


74. Tex.—Griggs v. Brewster, 62 S. 
W.2d 980, 122 Tex. 588—-Huth v. 
Huth, Civ.App., 110 S.W.2d 1011, 
error dismissed. 

75. Tex.—Murrell v. Wright, 15 S. 
W. 166, 78 Tex. 519. 

76. Tex.—Bell v. Farmers’ & Mer¬ 
chants’ Nat. Bank, 76 S.W. 798, 33 
Tex.Civ.App. 408. 

77. Tex.—Huth v. Huth, Civ.App., 
187 S.W. 523. 

78. Ala.—Blair v. Brooks, 173 So. 
851, 234 Ala. 129. 

Fla.—Johnston v. Thomas, 111 So. 
541, 546, 93 Fla. 67, quoting Corpus 
Juris. 

Nev.—In re Pedroli’s Estate, 221 P. 
241, 47 Nev. 313, 31 A.L.R. 841, re¬ 
hearing denied 224 P. 807, 47 Nev. 
313, 31 A.L.R. 841. 

Okl.—Shawnee Nat. Bank v. Van 
Zant, 202 P. 285, 84 Okl. 107, 26 A. 
L.R. 1349. 

It.I.—Mauro v. Vervena, 4 A.2d 893, 
62 It.I. 242. 

1359 


Wyo.—Delfelder v. Poston, 293 P. 

354, 42 Wyo. 176. 

24 C.J. p 1211 note 32. 

79. U.S.—Jennings v. Smith, D.C. 
Ga., 232 F. 921, 928, quoting Ga. 
Code § 3886, and reversed on other 
grounds 238 F. 48, 151 C.C.A. 124. 

80. Fla.—Johnston v* Thomas, 111 
So. 541, 93 Fla. 67. 

24 C.J. p 1211 note 33. 

81. Fla.—Johnston v. Thomas, 111 
So. 541, 546, 93 Fla. 67. 

Miss.—Holmes v. Holmes, 123 So. 

. 865, 154 Miss. 713. 

24 C.J. p 1211 note 34. 

82. Nev.—In re Pedroli's Estate, 221 
P. 241, 47 Nev. 313, 31 A.L.R. 841, 
rehearing denied 224 P. 807, 47 
Nev. 313, 31 A.L.R. 841. 

Tex.—Warne v. Jackson, Civ.App., 
230 S.W. 242. 

24 C.J. p 1211 note 35. 

83. Fla.—Johnston v. Thomas, 111 
So. 541, 93 Fla. 67. 

24 C.J. p 1212 note 36. 
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gestor, in the civil law, is distinguished from an 
executor de son tort or intermeddler, in that the 
former takes on himself the management of the 
affairs of another as a friend, not for his own ben¬ 
efit but solely in the interest of such other, where¬ 
as an intermeddler takes possession of a vacant suc¬ 
cession, or a part thereof, without authority there¬ 
for, with the intention of converting the same to 
his own use. 84 

§ 1064. How Office or Liability Assumed 

a. Intermeddling in general 

b. Possession of property transferred to 

holder by decedent 

c. As dependent on appointment or qual¬ 

ification of one acting as represen¬ 
tative 

d. Acts done as agent or servant 

e. Acts of surviving spouse, heirs, or 

devisees 

f. Dealings with, and administration on 

estate of, executor de son tort 

g. Effect of existence of rightful repre¬ 

sentative 

a. Intermeddling in General 

A person makes himself chargeable as executor de 
son tort by acts of such a character as indicate that he 
is possessed of authority to administer on the estate. 
This result generally does not ensue from acts done 


in good faith or under a color of right, or from mere 
acts of kindness and charity. 

A person makes himself chargeable as executor 
de son tort by acts of such a character as indicate 
that he is possessed of authority to administer up¬ 
on the estate. 85 If a debtor or a stranger takes 
the goods of a decedent or in any way intermeddles 
with them, injuriously to the interests of the es¬ 
tate, he becomes an executor de son tort and is 
chargeable accordingly, 86 and persons who aid and 
abet or take part in the intermeddling, 87 or who 
are in collusion with the intermcddler, 88 may also 
be held liable. 

Intermeddling may consist in collecting or tak¬ 
ing possession of the assets, 89 although it is done 
in accordance with the wishes of decedent, 90 sell¬ 
ing the property of the estate, 91 paying out money 
of the estate, in settlement of debts or otherwise, 92 
or any acts which are of the character which usu¬ 
ally evince a legal control, 93 such as using the 
property as one's own, 94 wasting it, 95 carrying on 
decedent's business, 96 or undertaking to distribute 
decedent’s property under a trust fraudulently cre¬ 
ated by him. 97 A landlord taking possession of 
the property of a deceased tenant and selling it 
without authority of law becomes an executor de 
son tort. 98 One who takes possession of assets in 
one state and removes them into another is an ex¬ 
ecutor de son tort in the state into which the as- 


84. La.—Webre v. Graugnard, 138 
So. 433, 173 La. 653. 

Negotiorum gestor and not inter- 
mecldler 

(1) One who, as a friend of the 
family, at the request of one of the 
heirs, sells bonds of the deceased 
and pays the debts, in order to avoid 
administration costs.—W ebre v. 
Graugnard, supra. 

(2) An heir in possession of suc¬ 
cession property which he adminis¬ 
ters under adjudications and simu¬ 
lated sales, and which property he 
has a right to return to the estate. 
—Carbajal v. Bickman, 187 So. 53, 192 
La. 56. 

85. U.S.—Burke v. Canfield, App.D. 
C., 121 F.2d 877. 

Conn.—Selleck v. Rusco, 46 Conn. 

370—^Bennett v. Ives, 30 Conn. 329. 
Wyo.—Del f elder v. Poston, 293 P. 

354, 42 Wyo. 176. 

24 C.J. p 1211 note 38. 

QG. Ala.—Lowery v. Lowery, 143 So. 
556, 657, 225 Ala. 376, citing Corpus 
Juris. 

Ky.—Smith, v. Smith’s Heirs, 6 Ky. 
Op. 166. 

24 C.J. p 1211 note 39. 

87* U.S.—Burke v. Canfield, App.D. 
C., 121 F.2d* 877. 

N.T.—Scoville y. Post, 3 Edw. 216. j 


| 88. N.T.—Scoville v. Post, supra. 
Indorsee of check not liable 

Vendor’s administrator bringing 
action for conversion of purchaser’s 
check delivered to vendor’s widow 
and indorsed to defendant by widow 
improperly assuming to act as ad¬ 
ministratrix is not entitled to recov¬ 
er, in view of evidence that defendant 
paid full value for check, there be¬ 
ing nothing to show that defendant 
did not believe that widow was duly 
appointed administratrix, and con¬ 
version, if any, being by widow ra¬ 
ther than defendant.—Wahle v. Rob¬ 
erts' Adm’r, 88 S.W.2d 681, 261 Ky. 
689. 

89. Fla.—Johnston v. Thomas, 111 
So. 541, 546, 93 Fla. 67, quoting 
Corpus Juris. 

24 C.J. p 1212 note 42. 

90. Ill.—Rohn v. Rohn, 68 N.E. 369, 
204 Ill. 184, 98 Am.S.R. 185, af¬ 
firming 98 Ill.App. 509. 

24 C.J. p 1212 note 42 [a]. 

91. Fla.—Johnston v. Thomas, 111 
So. 541, 546, S3 Fla. 67. 

24 C.J. p 1212 note 43. 

92. Fla.—Johnston v. Thomas, 111 
So. 541, 546, 93 Fla. 67. 

24 C.J. p 1212 note 44. 
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93. Fla.—Johnston v. Thom as, 111 
So. 541, 93 Fla. 67. 

S.C.—Hubble v. Fogartie, 37 S.C.L. 
413, 45 Am.D. 775. 

94. Conn.—Bacon v. Parker, 12 
Conn. 212. 

S.C.—Hubble v. Fogartie, 37 S.C.L. 
413, 45 Am.D. 775. 

95. S.C.—Hubble v. Fogartie, supra. 

96. U.S.—Kelley v. Kelley, C.C.Ohio, 
84 F. 420. 

Miss.—Perkins v. Sturdivant, 4 So. 
555. 

24 C.J. p 1212 note 48. 

97. Ky.—Rudd v. Rudd, 214 S.W. 
791, 184 Ky. 400. 

98. Mass.—Clabburn v. Phillips, 139 
N.E. 498, 245 Mass. 47. 

24 C.J. p 1211 note 39 [b] T 
A, landlord having a lien for rent 
and supplies and an unsecured debt, 
who takes charge of the property of 
a tenant after his death, and under¬ 
takes to sell the property and settle 
with subtenants and heirs without 
taking out letters of administration, 
or proceeding according to statutory 
proceedings in favor of landlords, 
becomes an administrator de son tort 
an is liable as such.—Blount v, Phil¬ 
lips, 107 So. 21, 142 Miss. 286. 



34 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


§ 1064 


sets are removed." 

It is necessary, however, to constitute such in¬ 
termeddling as will make one an executor de son 
tort, that he should take possession or some con¬ 
trol of decedent’s property, 1 and where this element 
is lacking the mere performance of acts which are 
of such nature as an executor or administrator 
would do cannot make one chargeable as executor 
de son tort. 2 

Intermeddling with real estate has been held not 
to constitute a person executor de son tort. 2 How¬ 
ever, as a mortgage is personalty and goes to the 
administrator of the mortgagee, the heirs of a 
mortgagee who enter the mortgaged premises to 
foreclose and take the rents and profits thereof are 
intermeddlers with the personal property of the es¬ 
tate of the deceased and executors in their own 
wrqng and are liable for the amounts they have re¬ 
ceived. 4 

Acts done in good faith or under color of right. 
In order for a person’s acts to charge him as an 
executor de son tort, they must show an intention 
on his part to take upon himself the exercise of 
those duties which appertain to the office of the le¬ 
gal representative alone; if it clearly appears that 
the person sought to be charged was merely acting 
in good faith in attempting to protect his own 
rights, or under color of authority, he will not as 
a general rule be charged as executor de son tort. 5 
A person will not be charged as executor de son 


tort where he comes into possession of assets law¬ 
fully or with the consent of the rightful adminis¬ 
trator, 6 or retains possession of property rightfully 
obtained, 7 or takes or retains possession of prop¬ 
erty under color of title in good faith believing his 
right to be superior to that of the lawful adminis¬ 
trator, although his title proves indefensible. 8 How¬ 
ever, even though one has some color of authorit}' 
to intermeddle with the goods of a decedent, he be¬ 
comes executor de son tort if he exceeds his au¬ 
thority, 9 and a wrongful retention of property of 
the estate may make one an executor de son tort, 
although his original possession was lawful. 10 

Acts of kindness and charity . In order to estab¬ 
lish the liability of an executor de son tort the in¬ 
termeddling must be of an illegal character. 11 
Mere acts of kindness and charity, such as direct¬ 
ing the funeral, the payment of funeral expenses, 
protecting the estate from loss or waste by locking 
up the goods, feeding the stock, and the like, pro¬ 
viding for children, and other acts of a similar 
character, do not render one chargeable as executor 
de son tort, 12 and a greater latitude in this regard 
may be allowed in an unsettled region where there 
is no organized civil government. 13 However, the 
exemption from liability extends only to acts of 
this character, 14 and one may be charged as an 
executor de son tort, where he takes over the en¬ 
tire estate for arrangement and distribution, in¬ 
cluding everything in substance that an adminis- 


99. Ky.—Hopkins v. Towns, 4 B. 

Mon. 124, 39 Am.D. 497. 

N.H.—Emery v. Berry, 28 N.H. 473, 
61 Am.D. 632. 

24 C.J. p 1212 note 42 [c]. 

1- Mass.—Kaplan v. Suher, 150 N. 

E. 9, 254 Mass. 180, 42 A.L.R. 1142. 
N.H.—Holden v. Farmers' & Traders’ 
Nat. Bank, 93 A. 1040, 77 N.H. 535, 
L.R.A.1915E 309, Ann.Cas.l917E 23. 
24 C.J. p 1212 note 50. 

Agreement to reveal assets 

Where plaintiff agreed with sole 
legatee of decedent’s estate to reveal 
place where undiscovered assets 
were for part thereof, doctrine of 
executor de son tort was not appli¬ 
cable, plaintiff not having possession 
of part of estate, or exercising con¬ 
trol over it, or acting toward it as 
executor.—Kaplan v. Suher, 150 N. 
E. 9, 254 Mass. 180, 42 A.L.R. 1142. 

2. S.C.—Carter v. Robbins, 42 S.C.L. 
2.9. 

Tenn.—Morris v. Lowe, 36 S.W. 1098, 
, 97 Tenn. 243. 

3. Fla.—Johnston v. Thomas, 111 
So. 541, 646, 93 Fla. 67, citing Cor¬ 
pus Juris. 

VA C.J.S.—86 


Ga.—O'Neal v. O'Neal, 168 S.E. 262, 
176 Ga. 418. 

24 C.J. p 1212 note 54. 

Statute providing for liability of 
one intermeddling- with personalty 
of decedent whose estate has no le¬ 
gal representative is inapplicable to 
realty.—O'Neal v. O'Neal, supra. 

4. Mass.—Haskins v. Hawkes, 108 
Mass. 379. 

5. Mo.—In re Berger, 133 S.W. 96, 
152 Mo.App. 663. 

N.H.—Holden v. Farmers’ & Traders’ 
Nat. Bank, 93 A. 1040, 77 N.H. 535, 
L.R.A.1915E 309, Ann.Cas.l917E 23. 
24 C.J. p 1213 note 57. 

6. Ky.—Gibson v. Draffin, 77 S.W. 
928, 25 Ky.L. 1332. 

Tenn.—Boring v. Jobe, Ch.A., 53 S. 
W. 763. 

7. Ind.—McAfee v. Montgomery, 57 
N.E. 957, 21 Ind.App. 196. 

8. Mo.—In re Berger, 133 S.W. 96, 
152 Mo.App. 663. 

24 C.J. p 1213 note 59. 

9. Ga.—"Wiley v. Truett, 12 Ga. 588. 
S.C.—Ex parte Davega, 10 S.E. 72, 

31 S.C. 413. 

24 C.J, p 1213 note 60. 
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10. Mass.—Root v. Geiger, 97 Mass. 
178. 

Miss.—Clarke v. Goodrum, 61 Miss. 
731. 

11. Ind.—Brown v. Sullivan, 22 Ind. 
359, 85 Am.D. 421. 

12. Ill.—Rohn v. Rohn, 68 N.E. 369, 
204 III. 184, 98 Am.S.R. 185. 

24 C.J. p 1213 note 63. 

Payment of funeral expenses as not 
“injuriously intermeddling’ 1 
Where conservator of trust com¬ 
pany paid deceased's participation 
account to undertaker on undertak¬ 
er's procuring bond from deceased’s 
heirs to protect conservator, and de¬ 
ceased’s funeral expenses constituted 
only claim against deceased's estate, 
conservator, by such payment, did 
not “injuriously intermeddle” with 
the estate within statute imposing 
liability on injurious intermeddler as 
an executor in his own wrong.— 
Mauro v. Vervena, 4 A.2d 893, 62 R. 
I. 242. 

13. Mo.—Graves v. Foage, 17 Mo. 91. 
24 C.J. p 1213 note 65 [a]. 

14. Ill.—Rohn v. Rohn, 68 N.E. 369, 
204 III. 184, 98 Am.S.R. 185. 

24 C.J. p 1213 note 64. 
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trator would be bound to do, 15 or where he receives 
the funds of the estate and pays them all out on 
one item of the funeral expenses, leaving the bal¬ 
ance unpaid. 16 

Intermeddling with partnership assets. One who 
intermeddles with the assets of a partnership after 
the death of a member of the firm is usually held 
liable to account to the surviving partner, and hence 
cannot be properly regarded as an executor de son 
tort of the deceased partner. 17 

b. Possession of Property Transferred to Hold¬ 
er by Decedent 

One In possession of property transferred to him by 
the decedent cannot be charged as an executor de son 
tort, unless the transfer was made in fraud of creditors, 
in which case he may become such an executor as far as 
the defrauded creditors are concerned. 

One cannot be charged as an executor de son 
tort because of his possession of property sold to 
him by decedent, where the sale was a bona fide one, 
coupled with an actual transfer of possession, 18 or 
where the property sold was exempt from execu¬ 
tion in the hands of decedent. 19 However, although 
there have been decisions to the contrary, 20 it is 
generally considered that one who holds property 
under a gift or transfer which is void as against 
the creditors of the deceased donor or seller, may, 
as far as the defrauded creditors are concerned, be 
regarded as an executor de son tort, 21 unless he 
disposed of the property in the lifetime of the gran¬ 
tor. 22 An assignee for the benefit of creditors does 
not become an executor de son tort because of acts 
done in good faith under the assignment after the 
death of the assignor, although the assignment was 


void because it was not executed in accordance with 
the requirements of law. 23 

c. As Dependent on Appointment or Qualifica¬ 
tion of One Acting as Representative 

One who acts as executor or administrator without 
being properly appointed or qualified is generally re¬ 
garded as an executor de son tort. 

A person is an executor de son tort if he assumes 
to act as executor without being duly appointed or 
qualified, 24 although he is named as executor in the 
will, 25 or if he acts as administrator under void 
letters of administration. 26 A properly qualified 
administrator cannot be treated as an executor de 
son tort although he was illegally appointed 27 and 
although his letters are revoked on discovery of a 
will. 28 An administrator with the will annexed, 
appointed after the removal of executors, and be¬ 
fore the reversal of the order of removal, is not an 
intermeddler in the affairs of the estate and cannot 
be charged with liability to the estate on that ba¬ 
sis. 29 

Acts of foreign executor or administrator. It 
has been held that an executor or administrator ap¬ 
pointed or qualified in one state may be held liable 
as executor de son tort if he assumes possession or 
control of the assets of decedent in another state 
or country in which letters have not been issued to 
him, 30 but this has been denied on the ground that 
such representative is not a stranger to the proper¬ 
ty and cannot be an intermeddler. 31 Where an ad¬ 
ministrator collects assets in the state where admin¬ 
istration was granted, and takes them into another 
state, he cannot be regarded as an executor de son 
tort in such other state. 32 


15. Conn.—Bennett v. Ives, 30 Conn. 
329. 

Ill.—:Rohn v. Rohn, 68 N.E. 369, 204 
Ill. 184, 98 Am.S.R. 185. 

24 C.J. p 1213 note 65. 

16. Conn.—Bennett v. Ives, 30 Conn. 
329. 

24 C.J. p 1213 note 63 [c]. 

17. Miss.—Hunt v. Drane, 32 Miss. 
243. 

Survivor as executor or administra¬ 
tor of deceased partner see the C. 
J.S. title Partnership § 286, also 
47 C.J. p 1062 note 93—p 1063 note 
21 . 

The executor and tutor of minor 
heirs, who takes charge of the prop¬ 
erty of a partnership of which de¬ 
ceased was a member, the other 
partners giving the property no at¬ 
tention, is not an intermeddler.— 
Hewes v. Baxter, 20 So. 701, 48 La. 
Ann. 1303, 36 L.R.A. 531. 

18. N.T.—Mills v. Mills, 21 N.E. 714, 

115 N.Y. 80. * 

24 C.J. p 1214 note 66. 


19. N.C.—Winchester v. Gaddy, 72 
N.C. 115. 

S.C.—Frierson v. Wesberry, 45 S.C.L. 
353. 

20. Conn.—King v. Lyman, 1 Root 
104. 

24 C.J. p 1214 note 69. 

21. Ala.—First Nat. Bank v. Love, 
167 So. 703, 232 Ala. 327. 

Me.—Allen v. Kimball, 15 Me. 116. 

24 C.J. p 1214 note 68. 

22. Me.—Morrill v. Morrill, 13 Me. 
415. 

23. Ga.—Chattanooga Stove Co. v. 
Adams, 6 S.E. 695, 81 Ga. 319. 

24. Ala.—Blair v. Brooks, 173 So. 
851, 234 Ala. 129. 

Miss.—Holmes v. Holmes, 123 So. 
865, 154 Miss. 713. 

Effect of subsequent issuance of let¬ 
ters to executor de son tort see 
infra § 1067. 

25. Ala.—Blair v. Brooks, 173 So. 
851, 234 Ala. 129. 

The legality of the conduct of one 
*o acting is not added to by the fact 
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that he has been named as executor 
in a will.—Blair v. Brooks, supra. 

26. Okl.—Barrett v. Steele, 117 P. 
2d 1020, 1022, citing Corpus Juris. 

Pa.—Bradley v. Commonwealth, 31 
Pa. 522. 

Utah.—In re Cloward’s Estate, 82 P. 
2d 336, 95 Utah 453, 119 A.L.R. 123. 

27. La.—Succession of Hair, App., 
195 So. 43. 

28. Pa.—Coyle's Estate, 43 Pa.Co. 
290. 

29. Iowa.—In re Mann’s Estate, 251 
N.W. 83, 217 Iowa 1134. 

30. Mass.—Campbell v. Sheldon, 13 
Pick. 8. 

N.Y.—Campbell v, Tousey, 7 Cow. 
64. 

24 C.J. p 1214 note 71. 

31. Conn.—Marcy v. Marcy, 32 
Conn. 308. 

32. Tenn.—Caruthers v. Moore, 1 
Tenn-Cas. 60, Thomps.Cas. 86. 
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d. Acts Done as Agent or Servant 

One who continues to act as agent of his principal, 
after his death, may be charged as an executor de son 
tort, unless his agency is connected with an interest and 
he acts to protect himself. One acting as agent of the 
distributees in connection with the estate generally 
does not thereby become an executor de son tort, and 
the same has been held to be true of one acting as agent 
or servant of an executor de son tort. 

Of decedent . An agent who continues to act un¬ 
der his agency after the death of his principal may 
be held liable as an executor de son tort of the 
principal, 33 unless his agency is coupled with an 
interest in the goods in his possession as agent, and 
he acts to protect himself, 34 and the same rule ap¬ 
plies to a subagent who continues to act after having 
been notified by the agent that the agency has ter¬ 
minated by the death of the principal. 35 However, 
an agent does not become such an executor, after 
his principals death, where he does not intermeddle 
in the affairs of the estate or interfere to -prevent 
the administrator from recovering property in his 
hands. 35 

Of distributees. One who acts as agent of the 
distributees in connection with the property of the 
estate does not thereby become an executor de son 
tort, where there are no creditors of the estate. 37 

Of executor de son tort . It has been held that 
one cannot be charged as an executor de son tort 
because of acts done by him as a mere agent or 
servant of an intermeddler, 38 at least where he was 
not cognizant of the unlawfulness of what was be¬ 


ing done, 39 where the acts were of such nature that 
they would not have rendered the principal liable 
had he performed them himself, 40 or where the 
acts done as agent are legalized by a subsequent 
grant of administration to the principal. 41 On the 
other hand, there is authority for the view that 
acts done as the agent or servant of an executor 
de son tort may render the actor himself liable as 
an executor de son tort, 42 and he cannot relieve 
himself of liability as such by delivering the assets 
received by him to his principal. 43 

e. Acts of Surviving Spouse, Heirs, or Devi¬ 

sees 

The acts of a surviving spouse, heir, or devisee, if 
done in good faith, generally do not make him responsi¬ 
ble as an executor de son tort. 

The acts of a surviving spouse, heir, or devisee 
of the decedent, done in good faith, are treated 
with indulgence, especially where the estate gains 
advantage rather than disadvantage therefrom, and 
the assets are duly accounted for ; 44 this is partic¬ 
ularly true where the property was exempt, or had 
been transferred to such a person. 45 Acts, howev¬ 
er, done in bad faith, injurious to the interests of 
the estate or with proceeds unaccounted for, may 
subject one to liability as executor de son tort, not¬ 
withstanding the relationship borne to decedent. 46 

f. Dealings with, and Administration on Estate 

of, Executor de Son Tort 

A purchaser from an executor de son tort generally 


33- Me.—White v. Mann, 26 Me. 361. 

34. Ga.—Willingham v. Rushing, 31 
S.E. 130, 105 Ga. 72. 

24 C.J. p 1212 note 43 [b]. 

35. N.C.—Turner v. Child, 12 N.C. 
133, 17 Am.D. 555. 

36. Iowa.—Darr v. Darr, 12 N.W. 
765, 59 Iowa 81. 

24 C.J. p 1214 note 74 [a]. 

37. N.C.—Outlaw v. Farmer, 71 N.C, 
31. 

Acting for minor 

One who married widow did not 
take possession of effects of de¬ 
ceased's estate so as to be liable un¬ 
der statute inflicting penalties on in¬ 
termeddler with a vacant succession, 
where, although he exchanged an old 
truck belonging to the estate in pur¬ 
chase of new automobile in his own 
name, he did so at behest of de¬ 
ceased’s minor son, who was incap¬ 
able of making purchase in his own 
name because of his minority.—Ar- 
mato v. Ross, La.App. f 177 So. 491. 

38 . S.C.—Givens v. Higgins, 15 S.C. 
L. 286, 17 Am.D. 742. 

24 C.J. P 1214 note 81. 


39. S.C.—Givens v. Higgins, 15 S.C. 
L. 286, 17 Am.D. 742. 

40. Ind.—Brown v. Sullivan, 22 Ind. 
359, 85 Am.D. 421. 

Mass.—Perkins v. Ladd, 114 Mass. 
420, 19 Am.R. 374. 

41. Ga.—Bryant v. Helton, 66 Ga. 
477. 

24 C.J. p 1214 note 84. 

42. Neb.—Stevenson v. Valentine, 43 
N.W. 107, 27 Neb. 338. 

24 C.J. p 1214 note 85. 

43. Neb.—Stevenson v. Valentine, 
supra. 

24 C.J. P 1215 note 86. 

44. Iowa.—Meeker v. Meeker, 283 j 
N.W. 873—Yagge v. Tyler, 280 N. 
W. 559, 225 Iowa 352. 

La.—Armato v. Ross, App., 177 So. 
491. 

24 C.J. p 1215 note 87. 

Heirs who held property of de¬ 
ceased as trustees under heirs’ 
agreement to settle estate without 
administration could not be held ad¬ 
ministrators de son tort, in absence 
of any misconduct toward trust.— 
Meeker v. Meeker. Iowa, 283 N.W. 
873. 


A statute inflicting penalties on an 
intermeddler with a vacant succes¬ 
sion does not apply to a surviving 
spouse in community properly, and 
therefore does not apply to a widow 
who takes possession of her deceased 
husband’s estate and converts it to 
her own use.—Armato v. Ross, La. 
App., 177 So. 491. 

45. Iowa.—Yagge v. Tyler, 280 N.W. 
559, 225 Iowa 352. 

46. Iowa.—Meeker v. Meeker, 283 N. 
W. 873. 

Ky.—Hopkins v. Towns, 4 B.Mon. 
124, 39 Am.D. 497. 

Miss.—Holmes v. Holmes, 123 So. 
865, 154 Miss. 713. 

W.Va.—Sayre v. Whetherholt, 107 S. 

E. 293, 88 W.Va. 542. 

24 C.J. p 1215 note 88. 

Husband operating wife’s business 
after her death, without an official 
administration, does so as trustee 
for her heirs or as executor de son 
tort.—Holmes v. Holmes, 123 So. 865, 
164 Miss. 713. 

Second husband of widow as inter- 
meddler in vacant succession of first 
husband.—Armato v. Ross, La.App., 
170 So. 400. 
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;annot be held to the liability of his vendor. An admin- 
strator on the estate of such an executor has been held 
iable as executor de son tort of the original decedent. 

An innocent purchaser of property from the ex¬ 
ecutor de son tort cannot be held to the liability of 
lis vendor ; 47 and there is authority for the doctrine 
hat even a purchaser from an executor de son 
ort with notice of his vendor’s lack of authority 
loes not thereby become himself an executor de 
son tort and chargeable as such as though he had 
lirectly intermeddled with the property, 48 although 
l contrary view has been asserted. 49 

Administration' on estate of executor de son tort. 
That a person who administers upon the estate of 
in executor de son tort thereby makes himself liable 
ls executor de son tort of the original decedent 
las been both asserted 50 and denied. 51 

g. Effect of Existence of Rightful Representa¬ 
tive 

As a general rule an Intermeddling with decedent's 
joods will not make one liable as an executor de son 
ort in a suit by creditors if an executor or administrator 
tas already been appointed. 

As a general rule an intermeddling with dece- 
lent’s goods will not make one liable as an execu- 
or de son tort in a suit by creditors if there is an 
ixecutor or administrator already appointed, for in 
uch case the intermeddler is accountable to the 
awful representative. 52 However, even in such a 
:ase, a stranger may become an executor de son 
ort if he takes decedent’s goods and, claiming to 
)e the executor, does acts which only an executor 
:an do, 53 or if he takes possession of the goods be- 
‘ore administration is granted, unless he delivers 
hem thereafter to the rightful administrator. 54 
lo also if acts have been performed for which a 
jerson cannot be responsible to the rightful admin- 
strator but which have interfered with the estate 


to the injury of creditors alone, he may still be lia¬ 
ble as executor de son tort, 55 unless there has been 
collusion between him and the rightful represent¬ 
ative and there is nothing to prevent the latter from 
being held liable. 50 A fraudulent grantee of de¬ 
cedent may be held as executor de son tort at the 
suit of creditors, in states where an action to set 
aside the transfer could not be brought by the ex¬ 
ecutor or administrator. 57 The fact that there is 
a lawful representative in one state does not pre¬ 
vent an intermeddler in another state being held lia¬ 
ble as an executor de son tort, 58 although it has 
been considered that one who acts in one state with 
the consent of the executor in another state ought 
not to be held liable. 59 A national bank which, 
on consolidation with a state trust company, im¬ 
properly assumes that it is made executor of an es¬ 
tate of which the trust company was executor be¬ 
comes an executor de son tort. 60 

§ 1065. Rights and Liabilities 

a. In general 

b. Extent of liability 

c. Who may enforce liability 

d. Effect of delivery of assets to rightful 

representative 

a. In General 

An executor de son tort generally is subject to all 
the liabilities of an ordinary executor or administrator 
without being entitled to any of his privileges. He may 
use proper means to protect the assets of the estate, and 
may recover necessary expenses incurred, but is not 
entitled to commissions for his services. In some states 
liability of a penal nature .is imposed on him by statute. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, an executor de son tort 
is subject to all the liabilities of an ordinary exec¬ 
utor or administrator without being entitled to any 
of his privileges. 61 He can use proper means to 


:7. Ga.—'Wiley v. Truett, 12 Ga. 588. 
?enn.—Caruthers v. Moore, 1 Tenn. 

Cas. 60, Thomps.Cas. 86. 

A C.J. p 1215 note 89. 

■8. Me.—Smith v. Porter, 35 Me. 287. 
A C.J. p 1215 note 90. 

.9. Tenn.—Mitchell v. Kirk, 3 Sneed 
319 

4 C.J. p 1215 note 91. 

O. 3ST.C.—McMorine v. Storey, 20 N. 

C. 83, 34 Am.D. 374. 

!.C.—Quick v. Owens, 15 S.E.2d 837, 
198 S.C. 29. 

1. Ga.—Alfriend v. Daniel, 48 Ga. 
154. 

2. Ala.—Ward v. Bevill, 10 Ala. 197, 
44 Am.D. 478. 

r.C.—Norfleet v. Riddick, 14 N.O. 

221, 22 Am.D. .717. 

4 C.J. p 1215 note 98. 


53. Ala.—Ward' v. Bevill, 10 Ala, 
197, 44 Am.D. 478. 

24 C.J. p 1215 note 98 [a] (1). 

54. Ala.—Ward v. Bevill, supra. 

24 C.J. p 1215 note 98 [a] (2). 

55. Ala.—Simonton v. McLane, 25 
Ala. 353. 

N.C.—Turner v. Child, 12 N.C. 25, 17 
Am.D. 555. 

24 C.J. p 1216 note 99. 

5?>. Ala.—Simonton v. McLane, 25 
Ala. 353. 

57. Mo.—Poster v. Nowlin, 4 Mo. 18. 

24 C.J. p 1216 note 1. 

Right of personal representative to 
sue to set aside fraudulent convey¬ 
ance see supra § 124. 

53. Ky.—Hopkins v. Towns,* 4 B. 
Mon. 124, 39 Am.D. ‘497. 
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Tenn.—Caruthers v. Moore, 1 Tenn. 
Cas. 60, Thomps.Cas. 86. 

59. Conn.—Selleck v. Rusco, 46 
Conn. 370. 

N.C.—Nisbet v. Stewart, 19 N.C. 24. 
24 C.J. p 1216 note 3. 

60. U.S.—Ex parte Worcester Coun¬ 
ty Nat. Bank of Worcester, 49 S. 
Ct, 368, 279 U.S. 347. 73 D.Ed. 733. 
61 A.L.R. 987, modifying Petition 
of Worcester County Nat. Bank of 
Worcester, 162 N.E. 217, 263 Mass. 
444. 

61. Fla.—Johnston v. Thomas, 111 
So. 541, 547, 93 Fla. 67, quoting 
Corpus Juris. 

W.Va.—Sayre v. Whetherholt, 107 S. 

E. 293, 88 W-Va. 542. 

24 C.J. p 1216 note 5. 
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protect the assets of the estate, 62 and accordingly 
may be allowed necessary expenses incurred in pro¬ 
tecting the estate ; 63 but he cannot obtain any per¬ 
sonal advantage or benefit for his intermeddling, 64 
and is not entitled to a commission for his servic¬ 
es. 65 He is responsible for all of the assets of the 
estate which have come into his hands, 66 is charge¬ 
able by the estate for his conduct in its administra¬ 
tion, 67 and is liable for all damages caused there¬ 
to. 68 In his dealings with respect to the estate, he 
is held to such diligence as prudent men ordinarily 
bestow on their own affairs ; 69 and is bound to deal 
fairly and frankly with those entitled to share in 
the estate. 70 It has been held that where his neg¬ 
ligence in failing to collect claims or securities 
causes a loss to the estate he is liable therefor, 71 
although there is also authority for the view that 
he cannot enforce the collection of notes due the 
estate and therefore cannot be sued for a failure 
to do so. 72 

Estoppel to deny representative character. A 
person who presumes without authority to admin¬ 


ister an estate and who claims fully to have ad¬ 
ministered it is estopped, in a proceeding for an ac¬ 
counting, from denying his representative character 
or his liability to account accordingly. 73 

Intermeddling in another state . Where one has 
intermeddled in an estate in one state by taking 
possession of its property as an administrator might, 
he may be compelled, on making an appearance'in 
court in another state, the creditors not interfer¬ 
ing, to account to the heirs, 74 and the delay of the 
heirs in suing and the greater hardship on him be¬ 
cause of the suit being in another state constitute 
no defense. 75 

The death of an executor dc son tort does not 
relieve his estate of liability for his intermeddling 
during his lifetime. 76 

Where there are two executors de son tort, one 
of them cannot be held liable for a loss resulting 
from the negligence of the other unless he partici¬ 
pated therein. 77 

An executor dc son tort of an executor de son 
tort has been held to represent the first testator, 78 


Wot viewed witli favor 

‘‘Generally speaking: . . one 

who intermeddles with the property 
or estate of a deceased person is 
not viewed with favor, as the law 
contains ample provisions for bring¬ 
ing about the orderly settlement of 
such estates, with proper regard for 
the rights of all persons interested 
therein."—Mauro v. Vervena, 4 A.2d 
803, 894, 62 R.I. 242. 

Right of retainer see supra § 462. 

62- Fla.—Johnston v. Thomas, 111 
So. 541. 93 Fla. 67. 

24 C.J. p 1216 note 6. 

63. Ind.—Warren County Bank v. 
Keister, 138 N.E. 51 7 , SO Ind.App. 
134, modified on other grounds 139 
N.E. 379, 80 Ind.App. 134. 

Nev.—In re Bedroll’s Estate, 221 P. 
241, 47 Nev. 313, 31 A.L.R. 841, re¬ 
hearing denied 224 P. 807, 47 Nev. 
313, 31 A.L.R. 841. 

N.Y.—In re Carney’s Estate, 275 N. 

Y.S. 881, 153 Misc. 505. 

Utah.—In re Cloward’s Estate, 82 P. 
2d 336, 95 Utah 453, 119 A.L.R. 
123. 

Unnecessary expenses 

(1) An administrator de son tort 
could not recover from estate for fil¬ 
ing inventory and publishing notice 
to creditors, for amounts paid to file 
his petition, sums paid to appraisers, 
or charges as administrator’s com¬ 
mission and attorney’s fees for hand¬ 
ling the estate, since they were "un¬ 
necessary expenses."—In re Clo¬ 
ward’s Estate, 82 P.2d 336, 95 Utah 
453. 119 A.L.R. 123. 

(2) An intervening stranger who 
pays funeral expenses is not entitled 


to restitution from the estate if rela¬ 
tives of the deceased were available 
and were not given opportunity to 
make the necessary funeral arrange¬ 
ments.—Scoville v. Vail Inv.' Co., 103 
P.2d 662, 55 Ariz. 486, followed in 
Vail v. Scoville, 103 P.2d 668, 55 
Ariz. 502, and Vail Inv. Co. v. Sco¬ 
ville, 103 P.2d 669, 55 Ariz. 501. 

64. Fla.—Johnston v. Thomas, 111 
So. 541, 93 Fla. 67. 

R. I.—Mauro v. Vervena, 4 A.2d 893, 
62 R.I. 242. 

24 C.J. p 1216 note 6. 

65. Ala.—Lowery v. Lowery, 143 So. 
556, 225 Ala. 376. 

N.Y.—In re Carney’s Estate, 275 N.Y. 

S. 881, 153 Misc. 505. 

Utah.—In re Cloward’s Estate, 82 P. 
2d 336, 95 Utah 453, 119 A.L.R. 
123. 

Sis retention of a sum as commis¬ 
sion is no defense to the right of a 
distributee to recover his share of 
such fund, unless the distributee has 
ratified the , retention.—Lowery v. 
Lowery, 143 So. 556, 225 Ala. 376. 

66. Nev.—In re Pedroli’s Estate, 221 
P. 241, 47 Nev. 313, 31 A.L.R. 841, 
rehearing denied 224 P. 807, 47 
Nev. 313, 31 A.L.R. 841. 

67. Utah.—In re Cloward’s Estate, 
82 P.2d 336, 95 Utah 453, 119 A.L. 
R. 123. 

68. R.I.—Mauro v. Vervena, 4 A.2d 
893, 62 R.I. 242. 

S. C.—Quick v. Owens, 15 S.E.2d 837, 
198 S.C. 29. 

69V Ill.—Rohn v. Rohn, 117 Ill.App. 
512—Rohn v. Rohn, 98 Ill.App. 509. 
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70. Iowa.—Skahan v. Heading, 169 
N.W. 324. 

Fraudulent settlement with bene¬ 
ficiary 

Where an executor de son tort ob¬ 
tained from one who was entitled 
to share in the estate an unfair set¬ 
tlement, because of failure to make 
a full and fair report of the prop¬ 
erty of the estate, the settlement 
should be deemed fraudulent, al¬ 
though he sincerely believed that the 
beneficiary had no rights.—Skahan v. 
Heading, supra. 

71. Ill.—Rohn v. Rohn, 117 Ill-App. 
512. 

Ky.—Smith v. Smith’s Heirs, 5 Ky. 
Op. 166. 

72. Tenn.—Guild v. Young, Ch.A., 
62 S.W. 404. 

73. Mich.—Damouth v. Klock, 29 
Mich. 289. 

24 C.J. p 1216 note 11. 

74. Iowa.—Baldridge v. Evans, 164 
N.W. 333, 181 Iowa 204. 

75. Iowa.—Baldridge v. Evans, su¬ 
pra. 

76. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Coyle, 105 A. 30S, 
133 Md. 343, 349. 

Pa.—In re Mayer’s Estate, 52 York 
Leg.Rec. 101, 1 Fay.L.J. 122. 

24 C.J. p 1216 note 13. 

77. Ill.—Rohn v. Rohn, 117 IlLApp. 
512. 

24 C.J. p 1216 notes 14, 15. 

78. Ga.—Dawson v. Callaway, 18 Ga. 
573. 

Representatives of deceased execu¬ 
tors or administratcirs generally 
see supra § 1048. 
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and where property was held by the first testator in 
trust the statute of limitations does not begin to 
run with respect to such property in favor of the 
executor de son tort of the person who was exec¬ 
utor de son tort of the first testator until he has 
terminated the relation by converting the trust 
property to his own use. 79 

The acts of a negotiorum gestor, in administer¬ 
ing the affairs of a succession for the benefit of 
the heirs, are binding on all the heirs where they 
know that he is so acting and do not object, and 
his acts do not result in injury to them. 80 He may 
be entitled to commissions for his services. 81 On 
the other hand, he is liable to account for assets 
of the succession which he has received, or should 
have received, less the amount he has paid out for 
the estate, 82 and, in a proper case, is chargeable 
with interest. 83 He may be required to keep the 
property insured. 84 


b. Extent of Liability 

An executor de son tort is liable for the value of 
the property taken and used by him, unless a greater 
liability is imposed by statute. 

An executor de son tort is liable for the value of 
the property taken and used by him, 85 but can be 
charged only with what actually came into his 
hands, 86 unless a greater liability is imposed by stat¬ 
ute. 87 

Statutory liability . In some states liability for in¬ 
termeddling with the estate of a decedent is imposed 
and regulated by statute. Under such statutes an 
intermeddler is liable as an executor de son tort only 
where his acts of intermeddling come within the 
provisions of the statute, 88 as, for example, where 
the intermeddling causes injury or damage to the 
estate; 89 and the rule of strict construction is ap¬ 
plied to statutes providing a penalty for such inter¬ 
meddling, 90 such as for double damages for alien- 


79 . Ga.—Dawson v. Callaway, su¬ 
pra. 

90. La.—Webre v. Graugnard, 138 
So. 433, 173 La. 653. 

81. La.—Carbajal v. Bickmann, 187 
So. 53, 192 La. 56. 

Administration or rent coUection fee 
An heir who administered succes¬ 
sion properties as negotiorum gestor 
after having gone into possession 
under adjudication confirmed in no¬ 
tarial acts after which sales were 
dissolved as simulations due to no 
fault of heir was entitled to adminis¬ 
tration or rent collection fee of ten 
per cent on revenue from property 
where coowners claimed their shares 
of rents and revenues on property 
during period of administration.— 
Carbajal v. Bickmann, supra. 

82. La.—Webre v. Graugnard, 138 
So. 433, 173 La. 653. 

Charges 

(1) An heir, as negotiorum gestor, 
filing account of administration of 
succession property was properly 
charged with amount of loss arising 
from erroneous computation of in¬ 
come tax on revenues from jointly 
owned properties.—Carbajal v. Bick¬ 
mann, 187 So. 53, 192 La. 56. 

(2) However, he is not chargeable 
with interest and penalties paid on 
delinquent taxes and paving liens as¬ 
sessed against properties, where he 
did not have sufficient funds to pay 
taxes and paving liens promptly.— 
Carbajal v. Bickmann, supra, 
liability for rent 

An heir filing account of adminis¬ 
tration of succession property as ne¬ 
gotiorum gestor was not liable for 
rent for vacant lot which adjoined 
hotel owned by corporation, of which 
heir was an officer and which was 
used by hotel guests for parking lot. 


in absence of showing that heir 
could have rented property or that 
lessee of hotel was authorized to use 
lot.—Carbajal v. Bickmann, supra. 

33. La.—Carbajal v. Bickmann, su¬ 
pra. 

Interest not chargeable 

(1) If a tender of distribution is 
refused by the heirs, the executor de 
son tort is not liable for interest on 
the amount left in his hands.— 
Webre v. Graugnard, 138 So. 433, 173 
La. 653. 

(2) An heir who owned in indivi¬ 
sion one-third of property of suc¬ 
cession was not chargeable with in¬ 
terest on amount of rents collected 
from properties during his adminis¬ 
tration as negotiorum gestor, in ab¬ 
sence of showing that heir was re¬ 
quested to place money in registry 
of court or failed to invest proceeds 
on request or refused to render ac¬ 
count promptly.—Carbajal v. Bick¬ 
mann, 187 So. 53, 192 La. 56. 

84. La.—Carbajal v. Bickmann, su¬ 
pra. 

Credit for premium 
An heir filing account of adminis¬ 
tration of succession property was 
entitled to credit for premiums on 
fire policies covering buildings on 
properties of which heir was in pos¬ 
session and administering under ad¬ 
judications and simulated sales as ne¬ 
gotiorum gestor, since policies were 
for benefit of all heirs, especially in 
view of obligation of heir in event of 
loss to have delivered insurance mon¬ 
ey into administration account or to 
have rebuilt buildings therewith.— 
Carbajal v. Bickmann, supra. 

85. XJ.S.—Baysand v. Lovering, D, 
C. f 2 F.Cas.No.1,147, 1 Cranch C.C. 
206. 


La.—Succession of Franklin, 127 So, 
767, 13 La.App. 289. 

24 C.J. p 1217 note 22. 

Wet rental Value 

La.—Succession of Hawthorne, 104 
So. 481, 158 La. 637. 

Value of good will 

It is sufficient for purposes of re¬ 
quiring an accounting to the estate 
that tile good will of a business 
owned and operated by decedent at 
the time of his death had value to 
those who intermeddled with it, and 
that it may not have had value or 
may have had only a small value to 
others does not relieve intermeddlers 
from accounting for the value which 
they received from it.—Burke v. 
Canfield, App.D.C., 121 F.2d 877. 

86. U.S.—Baysand v. Lovering, D. 
C., 2 F.Cas.‘No.l f 147, 1 Cranch C.C. 
206. 

24 C.J. p 1217 note 23. 

87. Ga.—O’Neal v. O'Neal, 168 S.E. 
262, 176 Ga. 418. 

24 C.J. p 1217 note 24. 

88. La.—Succession of Hair, App., 
195 So. 43—Armato v. Boss, App., 

170 So. 400. 

Okl.—Sauls v. Whitman, 42 P.2d 275, 

171 Okl. 113. 

R.I.—Mauro v. Vervena, 4 A.2d 893, 
62 R.I. 242. 

89. R.I.—Mauro v. Vervena, supra. 

90. La.—R. S. Allday Supply Co. v. 
Blackwell, App., 197 So. 202—-Ar¬ 
mato v. Ross, App., 177 So. 491. 

N.C.—Currie v. Currie, 90 N.C. 553. 

24 C.J. p 1217 note 20. 

“Vacant succession” 

(1) Where by statute a succession 
is vacant when no one claims it, or 
where all the heirs are unknown or 
have renounced it, if one takes pos¬ 
session of the estate of his daughter- 
in-law as owner thereof, he does not 
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ation or conversion of decedent’s property or ef¬ 
fects. 91 Under some statutes an intermeddler, with 
the intent of converting the estate to his own use, 
may be held criminally liable to the state, in ad¬ 
dition to his civil liability to person aggrieved. 92 

Interest. An executor de son tort is liable for 
interest from the time he took possession of the 
assets 93 at the highest legal rate. 94 If he makes 
a fraudulent settlement with a beneficiary he is 
chargeable with at least legal interest on the amount 
withheld. 95 

c. Who May Enforce Liability 

The liability of an executor de son tort may be en¬ 
forced, as a general rule, by the lawful executor or ad¬ 
ministrator. It may also be enforced by creditors of 
the decedent, and, according to some authorities, by his 
heirs or legatees. 

The lawful executor or administrator is as a gen¬ 
eral rule the proper person to enforce the liability 


of an executor de son tort. 96 At common law, and 
under some statutes, an executor de son tort may 
also be sued by creditors of decedent; 97 but where 
a creditor sues it should be for the benefit of all 
creditors, 98 and he must show that he has suffered 
a loss by reason of the acts of the executor de son 
tort. 99 It is held by some authorities that legatees 
or next of kin of decedent may enforce liability of 
an executor de son tort, 1 and that, if the creditors 
do not interfere, they may compel an accounting; 2 
but the more generally accepted view is that heirs 
or legatees have no such right, 3 at least while there 
are unpaid debts of decedent, 4 the proper course be¬ 
ing to have an administrator appointed and a suit 
instituted in his name. 5 Under modern statutes in 
a number of states the liability of an executor de 
son tort can be enforced only by the personal rep¬ 
resentative of decedent, 6 but the right to enforce 
such liability has also been conferred by statute on 


become liable for the expenses of 
her funeral by reason of a statute 
making a person who takes posses¬ 
sion of a vacant succession liable for 
the debts of the estate, since the 
succession of the daughter-in-law is 
not a “vacant succession.”—R. S. 
Allday Supply Co. v. Blackwell, La. 
App., 197 So. 202. 

(2) A petition alleging existence 
of named heirs of succession and 
charging particular heirs with fail¬ 
ure to open succession and letting it 
remain in state of vacant succession, 
and conversion of property belong¬ 
ing to the succession, negatives 
the existence of “vacant succession” 
as defined by statute, and hence stat¬ 
ute fixing liability of intermeddlers 
of a vacant succession is inapplica¬ 
ble.—Davidson v. Davidson, La.App., 
199 So. 447. 

91. Ga.—Mathews v. De Foor, 158 S. 

IS. 7, 172 Ga. 318—Allen v. Allen, 

87 S.E. 891, 144 Ga. 687. 

Wyo.—Delfelder v. Poston, 293 P. 

354, 42 Wyo. 176. 

“Alienating” property- 

person to be subject to statutory 
liability for “alienating” property of 
estate must wrongfully transfer 
property.—Delfelder v. Poston, su¬ 
pra. 

Bad faith of persons alienating ef¬ 
fects of decedent is not prerequisite 
to recovery by administrator of 
double damages against such persons 
under statute.—Sauls v. Whitman, 42 
P.2d 275, 171 Okl. 113. 

Double liability imposed for con¬ 
verting personalty of decedent does 
not apply if property of person is 
converted during his lifetime.—Math¬ 
ews v. De Foor, 158 S.E* 7, 172 Ga. 
318. 


Double value of property sold 

Where it appeared that representa¬ 
tives of regional agricultural credit 
corporation holding chattel mortgage 
were informed prior to sale that sale 
of mortgaged personalty pursuant to 
power of sale contained in mortgage 
would be illegal prior to appointment 
of deceased mortgagor’s administra¬ 
tor, the administrator, when appoint¬ 
ed, was entitled to recover from cor¬ 
poration double the value of property 
sold at sale.—Chapman v. Regional 
Agricultural Credit Corporation of 
Spokane, Wash., D.C.Mont., 38 F. 
Supp. 604. 

92. La.—Carl v. Poelman, 12 La. 
Ann. 344—Walworth v. Ballard, 12 
La.Ann. 245. 

33. S.C.—Kinard v. Young, 19 S.C. 
Eq. 247. 

34. Vt.—Walton v. Hall, 29 A 803, 
66 Vt. 455. 

95. Iowa.—Skahan v. Heading, 169 
N.W. 324. 

36. Fla.—Johnston v. Thomas, 111 
So. 541, 547, 93 Fla. 67, quoting 
Corpus Juris. 

R.I.—Mauro v. Vervena, 4 A.2d 893, 
62 R.I. 242. 

Wyo.—Delfelder v. Poston, 293 P. 

354, 42 Wyo. 176. 

24 C.J. p 1217 note 27. 

37. Fla.—Johnston v. Thomas, 111 
So. 541, 93 Fla. 67. 

La.—Armato v. Ross, App., 170 So. 
400. 

N.C.—Outlaw v. Farmer, 71 N.C. 31. 
Wyo.—Delfelder v. Poston, 293 P. 

354, 42 Wyo. 176. 

24 C.J. p 1217 note 28. 

Liability for debts 

A lessee’s wife who remained in 
possession of premises after hus¬ 
band’s death before expiration of 
term of lease, without applying for 
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letters of administration, was liable 
for rent during the period she re¬ 
mained in occupation, on ground 
that thus meddling with her hus¬ 
band’s estate without taking out let¬ 
ters of administration made her lia¬ 
ble for debts of estate upon pre¬ 
sumption that she acquired assets 
belonging to the estate with which 
to pay debts thereof.—Amalgamated 
Properties v. Lusher, 297 N.Y.S. 357, 
163 Mich. 545. 

98. Ind.—Ferguson v. Barnes, 58 
Ind. 169. 

99. Wis.—Merrill v. Comstock, 143 
N.W. 313, 154 Wis. 434. 

24 C.J. p 1217 note 28 [a]. 

1„ N.Y.—Ullmann v. Ullmann, 229 
N.Y.S. 176, 223 App.Div. 636. 

Pa.—Lee v. Gibbons, 14 Serg. & R. 
105. 

Va.—Hansford v. Elliott, 9 Leigh 79, 
36 Va. 79. 

2. Iowa.—Baldridge v. Evans, 164 
N.W. 333, 181 Iowa 204. 

3. D.C.—Cunningham v. Rodgers, 
267 F. 609, 50 App.D.C. 51, affirmed 
42 S.Ct. 149, 257 U.S. 466, 66 L. 
Ed. 319. 

Tenn.—Guild v. Young, Ch.A., 62 S. 
W. 404. 

24 C.J. p 1217 note 30. 

A N.H.—Leach v. Fillsbury, 15 N. 
H. 137. 

24 C.J. p 1218 note 31. 

5u N.Y.—Muir v. Leake & Watts 
Orphan House, 3 Barb.Ch. 477. 

5. C.—Farley v. Farley, 12 S.C.L. 506. 

6. Fla.—Johnston v. Thomas, 111 
So. 541, 547, 93 F1A. 67, citing Cor¬ 
pus Juris. 

Okl.—Sauls v. Whitman, 42 P.2d 275, 
171 Okl. 113. 

24 C.J. p 1218 note 32. 
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heirs and legatees. 7 

An estoppel to enforce liability as executor de 
son tort may arise from having requested 8 or con¬ 
sented to, or accepted the benefits of, the acts which 
are claimed to have constituted intermeddling. 9 A 
distributee who accepts the proceeds of a sale of 
decedent's property by an executor de son tort, and 
executes a receipt therefor to him, is estopped to 
repudiate the sale some years later although he 
was a minor at the time of the sale, and irrespec¬ 
tive of whether he knew of the sale, especially 
where he does not offer to return the purchase price 
of the property sold. 10 

d. Effect of Delivery of Assets to Rightful Rep¬ 
resentative 

An executor de son tort generally may avoid lia¬ 
bility by turning over to the rightful representative, 
before an action is brought against him, all the assets 
which have come into his hands. 

An executor de son tort may avoid liability by 
turning over to the rightful representative, before 
an action is brought against him, all the assets 
which have come into his hands j 11 but he cannot 
relieve himself by delivering over the effects to 
the rightful executor or administrator after an ac¬ 
tion has been brought; 12 and it has also been held 
that a fraudulent donee who has become liable to 
creditors, as executor de son tort, of his donor can¬ 
not discharge himself by delivery of the property 


given to one who afterward obtains letters of ad¬ 
ministration. 13 

§ 1066. Effect of Acts 

The true representative is bound by the acts of an 
executor de son tort which are lawful and are such as 
the true representative would be bound to perform in 
the due course of administration. 

The true representative is bound by those acts of 
an executor de son tort which are lawful and such 
as the true representative would be bound to per¬ 
form in the due course of administration, 14 such as 
a proper payment to a creditor of the estate, 15 or 
a proper distribution of the estate, 16 but not by 
any other acts of the intermeddler. 17 The lawful 
representative may ratify and make valid by rela¬ 
tion all acts of the executor de son tort which 
would have been valid had he been the lawful ad¬ 
ministrator. 18 

Sales. A purchaser from an executor de son tort 
gets no better title than his vendor had and there¬ 
fore such a purchase, although bona fide, is no de¬ 
fense as against the rightful administrator seeking 
to recover in trespass or trover, 19 and, especially, 
executors de son tort cannot convey a good title to 
one of themselves as against a judgment creditor of 
the deceased. 20 A purported administrator's deed 
executed by one not appointed administrator is void 
even after the lapse of time. 21 If, however, the 
property is sold and the proceeds used to pay debts 


7. Ga.—O'Neal v. O’Neal, 16S S.E. 
262, 176 Ga. 418. 

24 C.J. p 1218 note 33. 

8. Puerto Rico.—Pereda v. Rodri¬ 
guez, 3 Puerto Rico 176. 

9. Ala.—Blair v. Brooks, 173 So. 
851, 234 Ala. 129. 

Iowa.—Davenport v. Sandeman, 216 
N.W. 55, 204 Iowa 927. 

La.—Beck v. Born, 5 La.A., Orleans, 

111 . 

Minn.—McHugo v. Norton, 198 N. 
W. 141, 159 Minn. 90. 

10 . Ala.—Blair v. Brooks, 173 So. 
851, 234 Ala. 129. 

Recordation of deed from executor 
de son tort to purchaser at execu¬ 
tor’s .sale of decedent’s land does 
not give constructive notice of deed 
to heir at law of decedent.—Blair v. 
Brooks, supra. 

11 . Ala.—First Nat. Bank v. Love, 
167 So. 703, 232 Ala. 327—Ward 
v. Bevill, 10 Ala. 197, 44 Am.D. 
478. 

24 C.J. p 1218 note 36.' 

12. Ill.—Rahn v. Rahn, 98 Ill.App. 
509, affirmed 68 N.E. 369, 204 Ill. 
184, 98 Am.S.R. 185. 

Or.—Slate v. Henkle, 78 P, 325, 45 
' Or. 430. 

24 C.J. p 1218 note 37. 


13. N.C.—Morrison v. Smith, 44 N. 
C. 399. 

24 C.J. p 1218 note 36 [a]. 

14. Fla.—Johnston v. Thomas, 111 
So. 541, 547, 93 Fla. 67, quoting 

Corpus Juris. 

Iowa.—Davenport v. Sandeman, 216 
N.W. 55, 204 Iowa 927. 

Okl.—Barrett v. Steele, 117 F.2d 
1020, 1022, quoting Corpus Juris. 
Pa.—In re Sherly’s Estate, 19 Erie 
Co. 486. 

24 C.J. p 1218 note 38. 

15. Or.—Slate v. Henkle, 78 P. 325, 
45 Or. 430. 

24 C.J. p 1218 note 38 [a]. 

16. Iowa.—Davenport v. Sandeman, 
216 N.W. 55, 204 Iowa 927. 

Distribution according to agreement 
Where executrix de son tort dis¬ 
tributed estate in accordance with 
agreement, and made accounting, 
court should accept her tender to 
pay costs of administration, and on 
such payment ratify agreement en¬ 
tered into among beneficiaries, and 
close estate.—Davenport v* Sande¬ 
man, supra. 

17. Fla.—Johnston v. Thomas, 111 
So. 541, 93 Fla. 67. 
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Mich.—Wagner v. La Croix’ Estate, 
286 N.W. 182, 289 Mich. 126. 

Pa.—In re Sherly’s Estate, 19 Ern* 
Co. 486. 

24 C.J. p 1218 note 39. 

18 . Okl.—Barrett v. Steele, 117 P. 
2d 1020. 

24 C.J. p 1218 note 38 [b]. 

Judgment held binding 

Where, on death of defendant in 
an action ex delicto, cause was re¬ 
vived in the name of one acting as 
administrator of deceased’s estate 
under void appointment and there 
was nothing in the record to indi¬ 
cate that such person did not prop¬ 
erly represent the estate or that the 
act of properly appointed adminis¬ 
trator ratifying the act was result 
of fraud, true administrator was 
bound by judgment.—Barrett v. 
Steele, supra. ' 

19. Ala.—Carpenter v. Going, 20 
Ala. 587. 

24 C.J. p 1218 note 42. 

20. N.J.—Lippincott v. Shivers, 99 
A. 109, 86 N.J.Eq. 409, affirming 
97 A. 269, 86 N.J.Eq. 59. 

21. Kan.—Spradling v. Hawk, 1 P. 
2d 268, 133 Kan. 545. 
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of the estate, the rightful executor cannot disturb 
the purchaser; 22 but if the sale is not made to pay 
debts it is not made valid by the fact that the exec¬ 
utor de son tort afterward pays the debts. 23 How¬ 
ever, a bona fide purchaser at a public sale ac¬ 
quires at least a possession and a right of posses¬ 
sion which he can maintain against all the world 
except the rightful administrator, 24 and as against 
him the purchaser acquires an actual possession of 
which he cannot be lawfully deprived except by 
suit. 25 A purchaser on credit from an executor 
de son tort can defend against an action by the 
vendor for the price by showing that he has paid 
a part thereof to the legally appointed administra¬ 
tor on demand and given his note to the adminis¬ 
trator for the balance. 26 

§ 1067. - Effect of Subsequent Issue of 

Letters to Executor de Son Tort 

The subsequent issuance of letters of administra¬ 
tion to an executor de son tort relates back so as to 
validate acts previously done by him in the interest 
of the estate. 

The fact that a person named as executor or en¬ 
titled to administer upon an estate has, by intermed¬ 
dling, rendered himself executor de son tort does 
not preclude him from subsequently taking out let¬ 


ters testamentary or of administration; 27 and, al¬ 
though there is authority to the contrary, 28 it is 
generally held that when he does take out such let¬ 
ters they relate back so as to validate all acts pre¬ 
viously done by him in the interest of the estate, 29 
especially where the one so acting is an heir or 
person interested in the estate. 30 He may ratify 
and make valid by relation all acts done in a repre¬ 
sentative capacity which would have been valid had 
he been the rightful representative. 31 After the 
grant of letters of administration, the administra¬ 
tor cannot by suit, in the absence of fraud, avoid 
acts done by him, 32 or recover property transferred 
by him, 33 before his appointment, nor, if he has 
received the purchase price, can he thereafter re¬ 
cover the value of property so transferred. 34 A 
proper payment by the executor de son tort from 
the assets of the estate, 35 or such a payment to 
him, 36 binds the estate, if he is subsequently grant¬ 
ed letters; and it has been held that a judgment 
against an executor de son tort will be valid against 
him after he has regularly administered and will 
bind the estate unless fraud or collusion is shown. 37 

However, the subsequent issuance of letters does 
not validate previous acts which were to the preju¬ 
dice of the estate, 38 or which were beyond the scope 
of the authority of a lawful administrator. 39 


22. N.C.—Hostler v. Scull, 3 N.C. 
179. 

24 C.J. p 1218 note 42 [a] (2), [b] 

( 2 ). 

23. N.C.—Hostler v. Scull, 3 N.C. 
179. 

Pa.—ltoumfort v. McAlarney, 82 Pa. 
193. 

24 C.J. p 1218 note 42 [a]. 

24. Ala.—Woolfork v. Sullivan, 23 
Ala. 548, 48 Am.D. 305. 

25. Ala.—Woolfork, v. Sullivan, su¬ 
pra. 

2& Md,—Rockwell v. Young', 60 
Md. 563. 

27. U.S.—Ex parte Worcester Coun¬ 
ty Nat. Bank of Worcester, 49 S. 
Ct. 368, 279 U.S. 347, 73 L.Ed. 733, 
61 A.L.R. 987, modifying Petition 
of Worcester County Nat. Bank 
of Worcester, 162 N.E. 217, 263 
Mass. 444. 

Ala.—Bingham v. Crenshaw, 34 Ala. 
683. 

Ga,—Camochan v. Abrahams, T.U. 
P.Charlt. p 196. 

28. Del.—Wilson v. Hudson, 4 Del. 
168. 

24 C.J. p 1219 note 47 [d]. 

29. Ala.—First Nat. Bank v. Love, 
167 So. 703, 232 Ala. 327. 

Ariz.—Scoville v. Vail Inv. Co., 103 
P.2d 662, 55 Ariz. 486, followed 
in Vail v. Scoville, 103 P.2d 668, 
55 Ariz. 502, and Vail Inv. Co. v. 


Scoville, 103 F.2d 669, 55 Ariz. 501. 
Okl.—Barrett v. Steele, 117 P.2d 1020 
—Shawnee Nat. Bank v. Van Zant, 
202 P. 285, 84 Okl. 107, 26 A.L.R. 
1349. 

24 C.J. p 1219 note 47. 

Relation back of letters of adminis¬ 
tration generally see supra § 151. 

30. Okl.—Shawnee Nat. Bank v. 
Van Zant, supra. 

31. Me.—Walker ,v. Portland Sav. 
Bank, 93 A. 1025, 113 Me. 353, D. 
R.A.1915E 840, Ann.Cas.l917E 1. 

N.C.—Outlaw v. Parmer, 71 N.C. 31. 

32. N.Y.—Vroom v. Van Horne, 10 
Paige 54 9, 42 Am.D. 94. 

Okl.—Shawnee Nat. Bank v. Van 
Zant, 202 P. 285, 84 Okl. 107, 26 
A.L.R. 1349. 

33. N.Y.—Vroom v. Van Horne, 10 
Paige 549, 42 Am.D. 94. 

Okl.—Shawnee Nat. Bank v. Van 
Zant, 202 P. 285, 84 Okl. 107, 26 
A.L.R. 1349. 

In Delaware a contrary rule has 
been stated.—Wilson v. Hudson, 4 
Del. 168, 169—24 C.J. p 1219 note 47 
Ed]. 

34. Okl.—Shawnee Nat. Bank v. 
Van Zant, 202 P. 285, 84 Okl. 107, 
26 A.L.R. 1349. 

35. Ariz.—Scoville v. Vail Inv. Co., 
103 P.2d 662, 55 Ariz. 486, fol¬ 
lowed in Vail v. Scoville, 103 P. 
2d 668, 55 Ariz. 502, and Vail Inv. 
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Co. v. Scoville, 103 P.2d 669, 55 
Ariz. 501. 

Me.—Pinkham v. Grant, 3 A. 179, 78 
Me. 15S. 

Mich.—In re Ganea’s Estate, 198 N. 

W. 343, 227 Mich. 11. 

Rule not applicable to payment from 
own funds 

Where corporation, created by 
mother in order to effect distribution 
of her property to children after 
her death, used its own funds to pay 
inheritance taxes and funeral ex¬ 
penses, corporation was not enti¬ 
tled as a matter of law to set off 
amount thus paid against amount 
owed by it to mother's estate, not¬ 
withstanding person who actually 
made the payment was subsequently 
appointed administrator.—Scoville v. 
Vail Inv. Co., 103 P.2d 662, 55 Ariz. 
486, followed in Vail v. Scoville, 103 
P.2d 668, 55 Ariz. 502, and Vail Inv. 
Co. v. Scoville, 103 P.2d 669, 55 Ariz. 
501. 

36. N.Y.—Priest v. Watkins, 2 Hill 
225, 38 Am.D. 584. 

24 C.J. p 1219 note -49. 

37- S.C.—Walker v. May, 20 S.C.L. 

22 . 

38. S.C.—Haselden v. Whitesides, 
33 S.C.L. 353. 

24 C.J. p 1219 note 48. 

38. Mo.—Dockery v. Sparks, 157 S. 

W. 365, 170 Mo.App. 651. 

24 C.J. p 1219 notes 48 [b], 49 [a]. 
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Contracts made by an executor de son tort be- 
fore letters testamentary or of administration were 
issued to him may thereafter be ratified by him ei¬ 
ther expressly 40 or impliedly, 41 and when ratified 
may be enforced. 42 

A person zvho is sued as executor de son tort 
cannot defeat the action by taking out letters pend¬ 
ing the suit. 43 

Nature of liability. Where one is executor de 
son tort and also the executor of right, his acts 
and conduct will be measured by his duty as right¬ 
ful executor. 44 Where one who has wrongfully 
converted personalty of an unrepresented estate is 
appointed and qualifies as administrator, he cannot 
be held liable, as executor de son tort, for prior 
conduct, but becomes liable for proper administra¬ 
tion of the estate as administrator. 45 

§ 1068. Actions and Proceedings by or 
against Executors de Son Tort 

a. In general 

b. Nature and form of action 

c. Time to sue and limitations 

d. Defenses 

e. Set-off 

f. Parties 

g. Pleading 

h. Evidence 

i. Trial, verdict, judgment, and execu¬ 

tion 

a. In General 

An executor de son tort cannot sue as such, although 
he may bring an action for fraud In his individual ca¬ 
pacity. An action may be brought against him generally 
as executor, or, under a statute making him liable, he 
may be sued specifically as executor de son tort. 


It is usually held that an administrator de son 
tort cannot as such bring any action; 4 ® but an in¬ 
termeddler who has been fraudulently induced by 
another to part with money belonging to the es¬ 
tate may sue in his individual capacity for the 
wrong done him. 47 

Against executor de son tort. An executor de 
son tort may be sued generally as executor, 48 or, 
under a statute making him liable as an executor in 
his own wrong, he may be sued specifically as ex¬ 
ecutor de son tort. 40 An action lies against him, 
however, only where it is shown that he has wrong¬ 
fully intermeddled with the assets of decedent and 
undertaken to perform acts which a rightfully ap¬ 
pointed administrator or executor should perform. 50 
A cause of action against a third person for conver¬ 
sion on the theory of fraud on the widow, as execu¬ 
tor de son tort, is in the widow or her representa¬ 
tive, and not in the true representative of the es¬ 
tate ; nor in such a case can the true representative 
sue both the widow and such third person, where 
the amount sued for is no more than the widow’s 
statutory exemption. 51 

Conditions precedent. Under a statute providing 
that an intermeddler shall be liable for the debts of 
the estate, exclusive of the damages to be claimed 
by the parties who may have suffered thereby, it is 
not a condition precedent to a suit by a creditor 
to hold an intermeddler responsible for his debt 
that the intermeddler shall have been prosecuted 
and convicted, under the statute, for the offense of 
intermeddling. 52 

Venue. An executor de son tort is liable to be 
sued in any jurisdiction where he is found with 
property of decedent. 53 


40. Mass.—Hatch v. Proctor, 102 
Mass. 351. 

41. Pa.—Sellers v. Licht, 21 Pa. 98. 

42. Mass.—Hatch v. Proctor, 102 
Mass. 351. 

Pa.—Sellers v. Licht, 21 Pa. 98. 

43 . Ill.—Rahn v. Rahn, 98 Ill.App. 
509, affirmed 68 N.E. 369, 204 Ill. 
184, 98 Am.S.R. 185. 

N.Y.—Rattoon v. Overacker, 8 Johns. 
126. 

24 C.J. p 1219 note 55. 

44. Ala.—First Nat. Bank v. Love, 
167 So. 703, 232 Ala. 327. 

45. Ga.—Mathews v. De Foor, 158 
S.E. 7, 172 Ga. 318—Allen v. Al¬ 
len, 87 S.E. 891, 144 Ga. 687. 

46b N.C.—Francis v. Welsh, 33 N. 
C. 215. 

24 C.J. p 1219 note 57. 

47- Ill.—Broholm v. Anderson, 178 
Ill.App. 623. 


48. Ga.—Allen v. Hurst, 48 S.E. 
341, 120 Ga. 763—Penick Supply 
Co. v. Anderson, 97 S.E. 889, 23 
Ga.App. 244. 

49* Ga.—Allen v. Hurst, 48 S.E. 
341, 120 Ga. 763—Penick Supply 
Co. v. Anderson, 97 S.E. 889, 23 
Ga.App. 244. 

Pa.—Commonwealth v. Gregory, 104 
A. 562, 261 Pa. 106. 

24 C.J. p 1220 note 61. 

50- U.S.—Helmuth v. Parnell, D.C. 
D.C., 40 F.Supp. 351. 

A cause of action, accrues to the 
estate against an executor de son 
tort when he takes possession of 
property of decedent—Gibson’s 
Adm'r v. Gibson, 43 S.W.2d 343, 241 
Ky. 74. 

51. Ky.—Wahle v. Roberts’ Adm’r, 
88 S.W.2d 681, 261 Ky. 689. 
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52. In Louisiana 

(1) This rule applies under Civ. 
Code § 1100 and prior similar stat¬ 
utes.—Peet v. Nalle, 30 La.Ann. 940. 

(2) Under still earlier statutes it 
was necessary that a person who had 
taken unauthorized possession of the 
effects of a vacant succession or a 
part thereof, with intent to convert 
the same to his own use, should be 
criminally prosecuted and convicted 
for such action before a creditor of 
the succession could institute a suit 
to hold such person liable for a debt 
due him by the succession.—Carl v. 
Poleman, 12 La.Ann. 344—Walworth 
v. Ballard, 13 La. Ann. 245—Me Mas¬ 
ters v. Place, 8 La.Ann. 431. 

53. Ky.—Hopkins v. Towns, 4 B. 
Mon. 124, 39 Am.D. 497. 

Mo.—Foster v. Nowlin, 4 Mo. 18. 

24 C.J. p 1221 note 37. 
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b. Nature and Form of Action 

An executor de son tort may be sued at law or in 
equity, and, under some statutes, subjected to a sum¬ 
mary proceeding; but ordinarily an action or proceeding 
in a probate court will not lie against him. 

Under some statutes the proceedings authorized 
for unlawfully intermeddling with a decedent’s 
property are summary in character. 54 Under a 
statute making an executor de son tort liable as 
such to the creditors and heirs of the estate, for 
double the value of the property possessed or con¬ 
verted, the nature of a suit against him is limited 
to a personal action against the wrongdoer, and is 
not directed against the estate itself, but is merely 
for double the value of property illegally possessed 
or converted, and cannot properly be brought on 
the original obligation. 55 

Action at law . The rightful administrator may 
pursue the executor de son tort in a court of law 
either by trespass for unlawfully taking the goods 
of the intestate 56 or by trover for their conver¬ 
sion. 57 If a person sells the goods of an estate 
before administration is granted and receives the 
money therefor, an administrator subsequently ap¬ 
pointed may sue him in trover for conversion 58 or 
waive the tort and bring assumpsit for money had 
and received. 59 An action against an executor de 
son tort by a creditor has been held to be founded 
on contract and not on tort, 60 and debt has been 
held a proper form of action by a creditor on a bill 
or judgment against deceased in his lifetime. 61 An 
action for money had and received to the use of the 
administrator, and not an action for liability as 
executor de son tort, is the proper remedy of an 


administrator to recover money taken by, or depos¬ 
ited with, another for safe-keeping. 62 

Suit in equity . An executor de son tort may be 
proceeded against in equity; 63 and the rule that a 
creditor may come into a court of chancery against 
a personal representative has been recognized as 
applying to an executor de son tort, 64 although the 
contrary view has also been asserted 65 on the 
ground that there is a plain and adequate remedy 
at law. 66 If the person sought to be charged as 
executor de son tort holds the property in question 
under a fraudulent conveyance, the remedy in equi¬ 
ty for the creditor is particularly proper, where the 
rightful representative is held bound by decedent’s 
fraud. 67 Bills in chancery against executors de 
son tort by rightful personal representatives 68 and 
by heirs and distributees 69 have also been sus¬ 
tained. 

Probate proceedings . An executor de son tort 
cannot be cited to account in a probate court; 70 
and the probate court is without jurisdiction in 
proceedings, under an intermeddling statute which 
gives a right to trial without a jury, against an in¬ 
termeddler who claims ownership of the property 
involved, since in such a case he is entitled to a 
jury trial as to his title. 71 

c. Time to Sue and Limitations 

An executor de son tort may be sued Immediately 
after intermeddling, or, generally, at any time until the 
action is barred by lapse of the statutory time after quali¬ 
fication of the lawful administrator. 

A statute protecting personal representatives 
from suit Until after the expiration of a certain 


54. Ind.—Vogel v. Wachtel, 189 N. 
E. 425, 99 Ind.App. 269. 

55. Ga.—Penick Supply Co. v. An¬ 
derson, 97 S.E. 889, 23 Ga.App. 
241. 

56. N.Y.—Rockwell v. Saunders, 19 
Barb. 473. 

57. N.Y.—Rockwell v. Saunders, su¬ 
pra. 

24 C.J. p 1220 note 65. 

58. Ala.—Upchurch v. Norsworthy, 
15 Ala. 705. 

59. Ala.—Upchurch v. Norsworthy, 
supra. 

60. R.I.—Martin v. Hand, 11 R.I. 
306. 

61. Md.—Norfolk v. Gantt, 2 Harr. 
& J. 435. 

N.H.—Bellows v. Goodall, 32 N.H. 
97. 

62. Mass,—Lewis v. Commissioner 
of Banks, 190 N.E. 790, 286 Mass. 
570. 

Where at the death of an. intestate 
one present took possession of the 
cash on hand with a view to its 


safekeeping:, an action for money 
had and received would lie by the 
administrator, although he was pres¬ 
ent at the time of the taking of 
the money and made no objection.— 
Sebring v. Keith, 20 S.C.L. 340. 

Bank receiving bonds for safe¬ 
keeping, and collecting money there¬ 
on after depositor's death may be 
subject to action for money received. 
—Lewis v. Commissioner of Banks, 
190 N.E. 790, 286 Mass. 570. 

63. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Coyle, 105 A. 308, 
133 Md. 343. 

64. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Coyle, supra. 

24 C.J. p 1220 note 70. 

65. Miss.—Pleasants v. Glasscock, 
Sm. & M.Ch. 17. 

24 C.J. p 1220 note 71. 

66. Miss.—Pleasants v. Glasscock, 
supra. 

67. Ala.—-Watts v. Gale, 20 Ala. 817. 
Miss.—Ellis v. McGee, 63 Miss. 168 

—Garner v. Lyles, 35 Miss. 176. 
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68. Ind.—Thorn v. Tyler, 3 Blackf 
504. 

24 C.J. p 1220 note 74. 

69. Ala.—Bryant v. Peters, 3 Ala. 
160. 

Miss.—Farve v. Graves, 12 Miss. 
707. 

70. Pa.—Huff's Estate, 15 Serg. & 
R. 39—Power's Estate, 14 Phila. 
289, 10 Wkly.N.C. 208. 

An action by a legatee for himself 
and all others similarly situated for 
an accounting of assets of an estate 
taken over by defendant, and for a 
segregation of the legacy fund as 
provided for by will, is not a pro¬ 
ceeding in probate, or a petition for 
compulsory payment of legacies by 
executors, or an action in the right 
of the estate or for its benefit, and 
does not require ancillary proceed¬ 
ings or the appointment of a substi¬ 
tute executor or the intervention of 
the probate court.—Ullmann v. Ull- 
mann, 229 N.Y.S. 176, 223 App.Div. 
636. 

71. Ind.—Vogel v. Wachtel, 189 N. 
E. 425, 99 Ind.App. 269. 
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time does not apply- to executors de son tort, but 
they may be sued immediately after intermed¬ 
dling. 72 An action may be brought against an ex¬ 
ecutor de son tort, if a cause of action existed 
against his decedent, at any time until the action 
is barred by the lapse of the statutory time after a 
lawful grant of administration and qualification of 
the administrator. 73 Where the relationship of de¬ 
cedent to another was such that the statute of lim¬ 
itations would not run in decedent’s favor, it will 
not run in favor of his executor de son tort. 74 
Where an executor de son tort is not prejudiced by 
the administrator’s delay in bringing suit against 
him, the defense of laches is not available. 75 

d. Defenses 

An executor de son tort is protected in ail acts not 
for his own benefit which a rightful executor might do, 
and ordinarily may make any defense which could be 
made by a rightful executor. 

Although an executor de son tort cannot by his 
own wrongful act acquire any benefit, as explained 
supra § 1065, yet he is protected in all acts not for 
his own benefit which a rightful executor might 
do, 76 and may make any defense which could be 
made by a rightful executor, 77 including the statute 
of nonclaim, except where there has been no ad¬ 
ministration; 78 and accordingly he may show that 
he had applied either the whole amount or some 
part of the assets that came into his hands to the 
purposes to which it would have been the duty of 
a rightful executor or administrator to apply it. 79 
Where a creditor of a deceased grantor brings a 
bill in equity against a fraudulent or voluntary 
grantee on the theory that he is an executor de son 
tort, defendant may set up any defense which 
might be made by the decedent himself, if living, 
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or by his rightful personal representative. 80 In an 
action by decedent’s widow as his administratrix to 
recover against defendant for the conversion of 
property of the estate, defendant may show that he 
acted under the direction of the widow, before her 
appointment as administratrix and that he used the 
proceeds of the property in payment of debts of 
the estate. 81 

However, it is no defense to an executor de son 
tort that he has paid debts to double the amount: 
of the assets received by him, if the estate is in¬ 
solvent. 82 In trover he cannot show in defense 
that he has paid debts to the amount of the value 
of goods in ‘ possession at the time of the action, 
but can defend only on that ground as to goods 
which he has sold. 83 If one without authority 
sells the goods of an estate and receives the mon¬ 
ey therefor, it is no defense to an action for its re¬ 
covery, instituted against him by the administrator, 
that the sale was void and vested no title in the 
purchaser. 84 In a suit by an heir against an ex¬ 
ecutor de son tort for conversion of assets of the 
estate, it is no defense that plaintiff had received 
advancements from the intestate during his life¬ 
time, 85 or that defendant had performed services 
for the intestate. 86 

e. Set-Off 

An executor de son tort ordinarily may set off the 
amount he has properly paid out for Just debts of the 
estate; but he cannot set off the amount of his own 
claim or debt. 

Except where there is a statutory provision to 
the contrary, 87 the amount expended by an execu¬ 
tor de son tort in paying the just debts of decedent 
may be set off against his liability for intermed¬ 
dling, 88 but it is incumbent on him to show that he 
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72l S.C.—Chambers v. Davison, 19 
S.C.L. 50. 

73. Iowa.—Baldridge v. Evans, 164 
N.W. 333, 181 Iowa 204. 

Ky.—Gibson’s Adm’r v. Gibson, 43 
S.W.2d 343, 241 Ky. 74. 

N.H.—Brown v. Leavitt, 26 N.H. 403. 

74* Ga.—Dawson v. Callaway, 18 
Ga. 573. 

75* Ky.—Gibson’s Adm'r v. Gibson, 
43 S.W.2d 343, 241 Ky. 74. 

76. Neb.—Lenderink v. Sawyer, 138 
N.W. 744, 92 Neb. 58*7, Ann.Cas. 
1914A 261, L.R.A.1915D 948. 

Nev.—In re Pedroli’s Estate, 221 P. 
241, 243, 47 Nev. 313, 31 A.L.R. 
841, citing Corpus Juris, and re¬ 
hearing denied 224 P. 807, 47 Nev. 
. '313, 31 A.L.R. 841. 

R.I.—Mauro v. Vervena, 4 A.2d 893, 
62 R.I, 242. 

24 C.J. p 122.0 note 83. 


77. Ala.—First Nat. Bank v. Love, 
167 So. 703, 232 Ala. 327. 

78. Ala.—First Nat. Bank v. Love, 
supra. 

79. Ala.—Blair v. Brooks, 173 So. 
851, 234 Ala. 129. 

S.C.—McElveen v. Adams, 94 S.E. 
733, 108 S.C. 437. 

Wis.—Merrill v. Comstock, 143 N. 
W. 313, 154 Wis. 434. 

He “is protected from a personal 
judgment to the extent that he acts 
in good faith and applies the prop¬ 
erty to ,the purposes to which- it' 
would be due if the administration 
were with due authority.”—Blair v. 
Brooks, 173 So. 851, 852, 234 Ala. 129. 

80. Ala.—Means v. Hicks, 65 Ala. 
241. 

81. Or.—Rutherford v. Thompson, 
12 P. 382, 14 Or. 236. 
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82. N.H.-—Neal v. Baker, 2 N.H. 
477. 

83. Miss.—Hardy v. Thomas, 23 
Miss. 544, 57 Am.D. 152, 

84. Ala.—Upchurch v. Norsworthy, 
15 Ala. 705. 

85- Ga.—Herrington v. Herrington, 
144 S.E. 673, 38 Ga.App. 596. 

86. Ga.—Herrington v. Herrington, 
supra. 

87. Ga.—Bryant v. Helton, 66 Ga. 
477. 

24 C.J. p 1221 note 90 Cb]. 

88. Neb.—Lenderink v. Sawyer, 
138 N.W. 744, 92 Neb. 587, Ann. 
Cas.l914A 261, L.R.A.1915D 948. 

Okl.—Shawnee Nat. Bank v. Van 
Zant, 202 P. 285, 84 Okl. 107, 26 
A.L.R. 1349. 

Or.—Slate v. Henkle, 78 P. 325, 45 
Or. 430. 

24 C.J. p 1221 note 00. ' 
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has applied the assets which have come into his 
hands in the same manner in which they would 
have been lawfully applied by a rightful representa¬ 
tive, 89 and he will be allowed no set-off or credit 
if the debts which he has discharged were not legal 
claims against the estate, 90 or were ordinary debts 
which were not entitled to a preference over other 
debts, 91 or where under the circumstances it would 
be inequitable to allow the set-off. 92 Payments to 
creditors in excess of their pro‘rata shares will 
protect the executor de son tort only to the extent 
of the amount which such creditors should have re¬ 
ceived. 93 The executor de son tort is not entitled 
to any set-off by reason of the application of assets 
to his own claim against decedent 94 or to the pay¬ 
ment of a legacy given him by the will. 95 In an 
action for conversion he cannot recoup his own 
debt, 96 and this rule applies, where the estate is 
insolvent, notwithstanding a statutory provision al¬ 
lowing him to retain funeral expenses and debts 
actually paid by him, which a rightful executor 
or administrator might have been compelled to 
pay. 97 In an action by the distributees, the statu¬ 
tory allowance paid to the widow may be set off. 98 

f. Parties 

The usual rules as to parties in civil actions apply. 

It has been held that a bill cannot be maintained 
by distributees against an executor de son tort who 
has sold property of decedent, to have an account 
and obtain a decree for the proceeds, unless the 
rightful personal representative is a party plaintiff 


or defendant. 99 A laborer may, however, enforce 
his lien on crops in the hands of a wrongdoer after 
the death of his employer, without bringing in the 
personal representation of such employer. 1 The 
distributees are not necessary parties to a bill by a 
creditor against an executor de son tort who is a 
fraudulent purchaser. 2 If there is a lawful ex¬ 
ecutor, he and the executor de son tort may be 
joined in an action by a creditor; 3 but the failure 
of a plaintiff widow, who has been appointed ad¬ 
ministratrix, to join herself in such capacity will 
not defeat the action, if the complaint otherwise 
shows that she is beneficially entitled to the relief 
sought. 4 An executor de son tort is not a proper 
party defendant to a bill for relief against a judg¬ 
ment at law in favor of decedent. 5 On the death of 
a defendant in an action of debt a summons may 
issue to his executor de son tort to appear and de¬ 
fend the action, if there is no legal executor or 
administrator. 6 

g. Pleading 

The rules governing pleadings in civil actions gen¬ 
erally apply as to the declaration or complaint, the plea 
or answer, and the issues, proof, and variance. 

As a rule, in an action against an executor de 
son tort, the complaint or declaration should charge 
him as executor generally, 7 but it has also been 
held sufficient for a creditor of decedent, suing the 
executor de son tort, to allege his intermeddling 
without lawful appointment and possession of de¬ 
cedent's goods, and pray for judgment. 8 The facts 
constituting the cause of action should be alleged. 9 


89- Ala.—Blair v. Brooks, 173 So. 
Sol, 852. 234 Ala. 129, citing Cor¬ 
pus Juris. 

Neb.—I>nderink v. Sawyer, 138 N. 
W. 744, 92 Neb. 587, Ann.Cas.1914 
A 261, L.R.A.1916D 948. 

24.C.J. p 1221 note 91: 

90. Fla.—Johnston v. Thomas, 111 
So. 511, 547, 93 Fla. 67, quoting 
Corpus Juris. 

Hiss.—Weaver v, Williams, 23 So. 

649, 75 Miss. 945. 

24 C.J. p 1221 note 92. 

91. N.Y.—In re St. John's Estate, 
296 N.lT.S. 613, 163 Misc. 17. 

92. Ariz.—Scoville v. Vail Inv. Co., 
103 P.2d 662, 55 Ariz. 486, fol¬ 
lowed in Vail v. Scoville, 103 P. 
2d 668, 55 Ariz* 502, and Vail Inv. 
Co. v. Scoville, 103 P.2d 669, 55 
Ariz. 501. 

Payments for inheritance taxes 

A corporation, created by mother 
as medium* for distributing her 
property among children after her 
death, was not entitled on equitable 
grounds to set off payments made 
by it for inheritance taxes against 
amount owed by it to mother’s es¬ 


tate, with the inequitable effect of 
requiring interest of heir at law in 
the estate to bear larger portion of 
taxes on a gift made to children 
other than such heir.—Scoville v. 
Vail Inv. Co., 103 P.2d 662, 55 Ariz. 
486, followed in Vail v. Scoville, 103 
P.2d 668, 55 Ariz. 502, and Vail Inv. 
Co. v. Scoville, 103 P.2d 669, 55 Ariz. 
501. 

93. Conn.—Bennett v. Ives, 30 Conn. 
329. 

Miss.—Gay v. Lemle, 32 Miss. 309. 

94. Fla.—Johnston v. Thomas, 111 
So. 541, 547, 93 Fla. 67, citing Cor¬ 
pus Juris. 

24 C.J. p 1221 note 94. 

95 . Miss.—Wilbourn v. Wilbourn, 
■48 Miss. 38. 

96. Mass.—Clabburn v. Phillips, 139 
N.E. 498, 245 Mass. 47. 

97. Mass.—Clabburn v. Phillips, 
supra. 

98. Ga.—Bryant v. Helton, 66 Ga. 
477. 

24 C.J. p 1221 note 96. 

99. W.Va.—Nease v. Capehart, 8 
W.Va. 95. 


1. N.C.—Pugh v. Baker, 37 S.E. 82, 
127 N.C. 2. 

2. Ala.—Watts v. Gayle, 20 Ala. 
817. 

3. Pa.—Stockton v. Wilson, 3 Penr. 
& W. 129. 

S.C.—Chaplin v. Hopkins, 20 S.C.Eq. 
182. 

4. U.S.—Helmuth v. Parnell, D.C. 
D.C., 40 F.Supp. 351. 

5. Ky.—Pemberton v. Riddle, 6 T. 
B.Mon. 401. 

6. Md.—Norfolk v. Gantt, 2 Harr. 
& J. 435. 

7. Utah.—Hailey First Nat. Bank v. 
Lewis, 41 P. 712, 12 Utah 84. 

24 C.J. p 1222 note 5. 

8. Colo.—Ebbinger v. Wightman, 62 
P. 963, 15 Colo.App. 439. 

Ga.—Allen v. Hurst, 48 S.E. 341, 120 
Ga. 763. 

9. La.—Tricou v. Macheca Real Es¬ 
tate & Improvement Co., 59 So. 36, 
131 La. 122. 

Allegations held sufficient 

(1) A petition alleging that dece¬ 
dent left property in possession of a 
certain person as depositary, that 
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A complaint not alleging that defendant came into 
possession of decedent's property unlawfully, or 
showing that he was an intermeddler in the estate, 
is insufficient to charge him as an executor de son 
tort, 10 but in an action by distributees it is not nec¬ 
essary to allege that no debts are due by the es¬ 
tate. 11 The complaint of a creditor should allege 
as nearly as possible the amount of decedent's mon¬ 
ey or property in the hands of defendant, 12 and 
show affirmatively that decedent's creditors were 
entitled to have the property go into the hands of 
an administrator. 13 A petition for an accounting 
should be dismissed on performance of a tender of 
defendant to pay the costs of administration, where 
he has properly distributed the estate in accordance 
with an agreement among the beneficiaries, has 
made full disclosure of all the assets coming into 
his possession, and has paid the funeral expenses, 
and there are no debts. 14 

In a suit for a penalty under a statute which pro¬ 
vides that no person shall enter upon the admin¬ 
istration of any decedent's estate until he has ob¬ 
tained letters therefor, under a prescribed penalty, 
the complaint must state that defendant entered on 
the administration of the estate without obtaining 
letters. 15 

An amendment of the complaint, to conform to 
the evidence, which does not substantially change 
the claim or present any new issue will be al¬ 


lowed. 16 

Plea or answer . One sued as executor de son 
tort may plead ne unques executor, 17 plene ad- 
ministravit, 18 plene administravit prseter, 19 or non 
assumpsit. 20 Two or more of these pleas may be 
joined, 21 and the statute of limitations may be 
pleaded along with the other pleas. 22 The pleading 
of other pleas in addition to ne unques executor 
is not an admission by defendant that he is liable 
as executor of his own wrong. 23 The application 
of the assets to the payment of debts is merely 
matter of defense, and it is not necessary that it 
should be set up as a counterclaim. 24 A plea to an 
action by a creditor that, since the institution of 
the suit, an administrator had been appointed is 
bad unless it contains an averment that the assets 

i 

in defendant's hands had been delivered to the ad¬ 
ministrator either before or after the institution 
of the action. 25 

Where one who has been executor de son tort 
takes out letters of administration and is after¬ 
ward sued as executor de son tort he may plead 
in abatement that he is administrator and not ex¬ 
ecutor. 26 Where, however, one who has been sued 
as executor de son tort takes out administration 
pending suit he cannot plead in abatement that he 
is administrator and not executor. 27 A plea in 
abatement comes too late after the cause has been 
tried on defendant's plea of the general issue and 


such person assumed the control 
and management of the property 
until he surrendered the same to 
another person, and that such other 
person continued in control and 
management until he turned over 
the property to a third person who 
voluntarily assumed its manage¬ 
ment, states a cause of action 
against the last custodian of the 
property only in the absence of an 
allegation that he is insolvent or 
unable to respond to any judgment 
which may be rendered against him. 
—Tricou v. Macheca Real Estate & 
Development etc., Co., supra. 

(2) Under a statute making a 
wrongful intermeddler liable, as an 
executor in his own wrong, for dou¬ 
ble the value of the property pos¬ 
sessed or converted, a petition by 
the widow of a decedent against 
one fraudulently representing her¬ 
self to be the widow, alleging that 
she had obtained a year’s support 
and furniture, and withdrawn money 
from a bank and had converted the 
entire estate to her own use, and 
asking that she be enjoined from 
disposing of the property and for 
a receivership, etc., states a cause 
of action.—Jones v. Jones, 106 S.E. 
265, 151 Ga. 240. 


Allegations held insufficient 

(1) A petition which fails to des¬ 
ignate beneficiary of policy on de¬ 
cedent’s life is insufficient to war¬ 
rant recovery from one taking pro¬ 
ceeds of policy, as executor in his 
own wrong.—O’Neal v. O Neal, 168 
S.E. 262, 176 Ga. 418. 

(2) A petition alleging that there 
had been no administration of de¬ 
ceased’s estate is demurrable be¬ 
cause not alleging that estate had 
no legal representative.—Andru v. G. 
Bernd Co., 173 S.E. 206, 48 Ga.App. 
610. 

10. U.S.—Helmuth v. Parnell, D.C. 

D. C., 40 F.Supp. 351. 

Ind.—McAfee v. Montgomery, 51 N. 

E. 957, 21 Ind.App. 196. 

11. Ga.—Allen v. Hurst, 48 S.E. 341, 
120 Ga. 763. 

12 . Colo.—Ebbinger v. Wightman, 
62 P. 963, 15 Colo.App. 439. 

13 . Ind.—Kahn v. Tinder, 77 Ind. 
147—Goff v. Cook, 73 Ind. 351. 

14. Iowa.—Davenport v. Sandeman, 
216 N.W. 55, 204 Iowa 927. 

15. N.C.—Currie v. Currie, 90 N.C. 
553. 

16 . Ga.—Askew v. Singletary, 76 
S.E. 98, 11 Ga.App. 727. 
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Ind.—Sipe v. Sipe, 14 Ind. 477. 

24 C.J. p 1222 note 13. 

17. S.C.—Greenville & C. R. Co. v. 
Joyce, 42 S.C.L. 117. 

24 C.J. p 1222 note 14. 

18. Md.—Glenn v. Smith, 2 Gill & 
J. 493, 20 Am.D. 452. 

24 C.J. p 1222 note 15. 

19. S.C.—Hubble v. Fogartie, 37 * S. 
C.L. 411, 45 Am.D. 775. 

20. Tenn.—Caruthers v. Moore, 1 
Tenn.Cas. 60, Thomps.Cas. 86. 

21. Utah.—First Nat. Bank of Hai¬ 
ley, Idaho v. Lewis, 41 P. 712, 12 
Utah 84. 

24 C.J. p 1222 note 18. 

22. N.C.—Mclntire v. Carson, 9 N. 
C. 544. 

23. Tenn.—Alexander v. Kelso, 1 
Baxt. 5. 

24. Wis.—Merrill v. Comstock, 143 
N.W. 313, 154 Wis. 434. 

25. Ky.—McMeekin v. Hynes, 4 Ky, 
L. 177. 

26. N.H.—Clements v. Swain, 2 N. 
H. 475. 

N.T.—Rattoom v. Overacker, 8 Johns. 
126. 

27. N.H.—Clements v. Swain, 2 N. 
H. 475. 
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the facts have been found by the court and when a 
legal judgment is impending.28 

Issues, proofj and variance. Evidence is admis¬ 
sible to show that a defendant is an executor de 
son tort, although it is not so charged in the plead¬ 
ings. 29 Under the general issue, defendant may 
prove the payment of decedent's debts, 30 or he may 
prove ownership of the property involved in an¬ 
other than the estate, so as to disprove the charge 
of intermeddling; 31 but ownership as such or right 
and title to the property is not involved and cannot 
be determined in a summary proceeding under an 
intermeddling statute. 33 i n an action for the re¬ 
covery of money taken by defendant, he may be 
permitted to show that part of it was used for 
the payment of legitimate expenses. 33 Where de¬ 
fendant, sued as executor, pleads non assumpsit 
and the statute of limitations, it is too late at the 
trial for him to contend that he was not the right¬ 
ful executor, but executor de son tort. 34 

h. Evidence 

The rules governing the evidence in civil actions 
generally apply in an action against an executor de son 
tort. 

The rules governing the evidence in civil actions 
in general apply in an action against an executor 
dc son tort with regard to presumptions 35 and 
burden of proof, 36 and as to the admissibility 37 
and weight and sufficiency of the evidence. 38 In 
an action against a person alleged to be the fraud¬ 
ulent transferee of decedent and therefore his ex¬ 
ecutor de son tort, a statement made by the vendor 
after the sale of the property and while it still re¬ 
mained in his possession that the property was his 
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is admissible, 39 and records of judgments against 
decedent at the time he made the alleged fraudu¬ 
lent sale are also admissible to show his indebted¬ 
ness at the time. 40 A book of original entries of 
an executor de son tort is not admissible in his be¬ 
half to show his payment of debts owed by dece¬ 
dent. 41 Evidence to charge a person as executor 
de son tort need not be sufficient to warrant a con¬ 
viction of felony. 42 

i. Trial, Verdict, Judgment, and Execution 

The rules governing in civil actions generally apply 
in determining questions relating to trial, verdict, judg¬ 
ment, and execution, except to the extent that the par¬ 
ticular matter is controlled by a special statute. 

Whether a person is an executor de son tort is 
partly a question of law and partly a question of 
fact. 43 The court determines what state of facts 
will constitute a -person executor of his own 
wrong, 44 and the jury determines whether such 
facts exist in the particular case. 45 

Verdict . The usual rules apply as to the findings 
or verdict. 46 When defendant pleads plene admin- 
istravit and the issue is determined against him, 
the verdict should find how much property came 
into his hands, how much he lawfully administered, 
how much remains, and its value. 47 

Judgment. In an action against an executor de 
son tort on a debt of decedent, the proper judg¬ 
ment at common law was that plaintiff recover the 
debt and costs to be levied of decedent's assets if 
defendant has so much, but if not, then of defend¬ 
ant’s own goods. 48 However, a distinction has 
been made, based on the plea interposed, to the ef¬ 
fect that if defendant pleads ne unques executor 
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28. Conn.—Tweedy v. Bennett, -31 
Conn. 276. 

2®. U.S,—Harper v. West, D.C., 11 

F.Cas.No.6,093, 1 Cranch C.C. 192. 

30. Pa.—Saam v. Saam, 4 Watts 
432. 

31. lnd.—Vogel v. Wachtel, 189 N. 
E. 425, 99 Ind.App. 269. 

32. Ind.—Vogel v. Wachtel, supra. 

33. Ala.—Sewell v. Sewell, 74 So. 
343, 199 Ala. 242. 

34. S.C.—Greenville & C. R. Co. v. 
Joyce, 42 S.C.L. 117. 

35. N.Y.—Ullmann v. Ullmann, 229 
N.Y.S. 176, 223 App.Div. 636. 
Existence of debts not affirmative¬ 
ly proved will not be presumed in 
legatee’s action for acqountmg of 
legacy fund.—Ullmann v. Ullmann, 
supra. 

38. S.C.—Quick v. Owens, 15 S.E. 

2d 837, 198 S.C. 29. 

Existence of debts 

An executor de son tort who as¬ 


serts in defense the payment of 
debts of decedent has the burden 
of showing the existence and valid¬ 
ity of such debts as enforceable 
claims against the estate.—Holeton 
v. Thayer, 89 Ill.App. 1S4. 

37. Mo.—Foster v. Nowlin, 4 Mo. 
18. 

38. U.S.—Burke v. Canfield, App.D. 
C., 121 F.2d 877. 

Evidence held insufficient 

(1) To show case of intermed¬ 
dling.—Henaman v. Citizens’ Sav. 
Bank of Fostoria, 203 N.W. 249, 199 
Iowa 1017. 

(2) To show conversion of assets 
of estate authorizing verdict for 
plaintiff.—Andru v. G. Bernd Co., 
173 S.E. 206, 48 Ga.App. $10. 

39. Mo.—Foster v. Nowlin, 4 Mo. 
18. 

24 C.J. p 1223 .note 31. 


41. Pa.—Saam v. Saam, 4 Watts 
432. 

42. N.C.—Israel v. King, 69 N.C. 
373. 

43. Tenn.—Caruthers v. Moore, 1 
Tenn.Cas. 60, Thomps.Cas. 86. 

44. Ill,—Bohn v. Bohn, 68 N.E. 
369, 204 Ill. 184, 98 Am.S.R. 185. 

24 C.J. p 1223 note 36. 

45. Ill.—Bohn v. Bohn, supra. 

24 C.J. p 1223 note 37. . 

48. Okl.—Sauls v. Whitman, 42 F. 

2d 275, 171 Okl. 113. 

Wyo.—Delfelder v. Poston, 293 P. 
354, 42 Wyo. 176. 

47. Mo.—Foster v. Nowlin, 4 Mo. 
18. 

48. U.S.—Peters v. Breckenridge, B. 
C., 19 F.Cas.No.l 1,030, 2 Cranch C. 
C. 578. 

N.J.—Parker v. Thompson, 30 N.J. 
Law 311. 

24 C.J. p 1223 note 39. 


40* Mo.—Foster v. Nowlin, supra. 
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and the issue is determined against him, he should 
be charged with the whole debt de bonis propriis, 49 
while if he pleads plene administravit he should 
be charged only with the assets that came into his 
hands. 50 Under a statutory provision that an ex¬ 
ecutor shall not be charged beyond the assets of 
deceased by reason of any mistake in pleading, if 
an executor de son tort omits to plead plene admin¬ 
istravit a judgment against him should be in the 
ordinary form against rightful executors, and not 
in such form as to impose on him a liability in ex¬ 
cess of the value of the assets received by him. 51 
Under a statute making an executor de son tort 
liable for the value of the property involved with 
an added penalty, only a judgment to that effect, 
and not a personal judgment, can be rendered 
against him. 52 The judgment against an executor 
de son tort should be special, and not general, 53 
but it is sufficient that the judgment is entered and 
execution issued against defendant as executor and 
not as executor de son tort. 54 Judgment should be 
given to plaintiff for the full amount of his debt, 
although the estate is insolvent. 55 

Where defendant's answer to a bill for discov¬ 
ery of assets in his hands shows that he has tak¬ 
en charge of property of deceased, and has sold 
some of it without disclosing in detail the prop¬ 
erty received and disposed of, he should be re¬ 
quired to discover over, giving full details of his 
transactions; and the court should appoint a mas¬ 
ter to state an account, or should state an account 


itself, between complainant and defendant. 55 

Judgment by default should not be rendered 
against an executor de son tort as garnishee for 
the debt of a distributee, where it does not appear 
that there has been a settlement, which alone can 
determine whether the distributee will be entitled 
to anything as his share in the estate. 57 

Execution . A judgment against an executor de 
son tort gives the party obtaining it no right to 
have an execution against the lands of decedent, 58 
for the lands are not in legal contemplation the es¬ 
tate of decedent in defendant's hands. 59 It is a 
good plea in bar of execution that defendant has 
taken letters of administration before the suing out 
of the scire facias, that the estate is insolvent, and 
that a decree of distribution has been passed in 
the probate court; 60 but defendant cannot plead 
to the scire facias that he never intermeddled with 
the estate. 61 Goods of a decedent in the posses¬ 
sion of an executor de son tort are not subject to 
be seized for the latter's individual debts. 62 Under 
a statute which does not permit plaintiff in an at¬ 
tachment suit to take judgment against a garnishee 
on account of a debt owing to defendant in such 
suit except where he fails or refuses to furnish a 
satisfactory certificate of indebtedness, if an execu¬ 
tor de son tort makes full disclosure of indebted¬ 
ness in response to a notice of garnishment which 
in his capacity as a trustee he caused to be issued, 
judgment cannot be entered against him as ex¬ 
ecutor de son tort. 63 


EXECUTORSHIP EXPENSES. A phrase in Eng¬ 
lish law meaning testamentary expenses; expenses 
incident to the proper performance of the duty of 
the executor in the same way as testamentary ex¬ 
penses are, neither more nor less. 1 

EXECUTORY. That which remains to be carried 
into operation or effect; incomplete; depending up¬ 
on a future performance or event. 2 


As distinguished from “executed’' see 33 C.J.S. p 
120 note 32. 

Executory limitation. That part of the language 
of a conveyance by virtue of which the interest sub¬ 
ject thereto, upon the occurrence of a stated event, 
is to be divested before the normal expiration there¬ 
of, in favor of another interest in a person other 
than the conveyor or his successor in interest. 3 


49. U.S.—Peters v. Breckenridge, D. 
C., 19 F.Cas.No.11,030, 2 Cranch 
C.C. 518. 

S.C.—Hubble v. Hogartie, 37 S.C.L. 

413, 45 Am.D. 775. 

24 C.J. p 1223 note 40. 

50. Del.—State v. LaTkin, 1 Del. 121 
note a. 

51. Miss.—Hill v. Henderson, 21 
Miss. 688. 

52. Ind.—Goff v. Cook, 73 Ind. 351 
—McCoy v. Payne, 68 Ind. ’327, 

53. N.J.—Parker v. Thompson, 30 
N.J.Law 311. 


54. Ga.—Shotwell v. Rowell, 30 Ga. 
557. 

24 C.J. p 1223 note 44. 

55. Conn.—Tweedy v. Bennett, 31 
Conn. 276. 

53. Miss.—-Blount v. Phillips, 107 
So. 21, 142 Miss. 286. 

57. Ky.—Gnder v. Phoenix Brewing 
Co., 7 Ky.L. 593. 

58. Mass.—Mitchel v. Lunt, 4 Mass. 
654. 

24 C.J. p 122 3 note 47. 

59. Mass.—Mitchel v. Lunt, supra. 
©O. Mass.—Schillaber v. Wyman, 15 

Mass. 322. 


©1. Conn.—Green v. Dewit, 1 Root 
183. 

62. N.C.—Grant v. Williams, 23 N. 
C. 341. 

©3. Or.—U. S. Nat. Bank of Port¬ 
land v. Rawson, 43 F.2d 184, 150 
Or. 358. 

1. Eng.—Sharp v. Lush, 10 Ch.D. 
468, 470. 

See generally Executors and Admin- 
istators §§ 217-238. 

2. Black L.D. 

3. Colo.—Dormer v. Walker, 69 P. 
2d 1049, 1052, 101 Colo. 20, quot- 
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EXECUTORY—EXEMPT 


Other phrases employing the word are set out in 
the subjoined note. 4 

EXECUTRESS or EXECUTRIX. See Executors 
and Administrators § 3. 

EXECUTRY. In Scotch law, the movable estate of 
a person dying, which goes to his nearest of kin. 
So called as falling under the distribution of an 
executor. 5 

EXEDOS or EXIDOS. See Ejidos or Exidos 28 
C.J.S. p 1049 notes 11-13. 

EXEMPLA ILLUSTRANT, NON RESTRINGUNT, 
LEGEM. 0 

EXEMPLA NON RESTRIN GUNT REGULAM, 
SED LOQUUNTUR DE CASIBUS CREBRX- 
ORIBUS.7 

EXEMPLAR. A specimen, capable of supporting 
both deduction and inference. 8 

EXEMPLARY. Such as may serve for a warning 
to others; such as may deter from wrongdoing. 9 
Distinguished from “actual” sec 1 C.J.S. p 1433 
note 56. 


EXEMPLIFICATION. When used in a legal sense 
the word means a copy or transcript attested to be 
correct by the seal of an officer having custody of 
the original; a copy accompanied by a certificate 
of the proceedings necessary to be taken in order to 
authorize the same to be entered of record; 10 a per¬ 
fect copy of a record or office book, as far as re¬ 
lates to the matter in question. 11 The term has 
been distinguished from “constat” sese 15 C.J.S. p 
1167 note 33. 

As applied to authenticated transcripts or copies 
offered in evidence see Evidence §§ 663-665. 

EXEMPLIFICATIONS. A writ granted for the 
exemplification or transcript of an original record. 12 

EXEMPLI GRATIA. Literally “For the purpose 
of example.” 13 

EXEMPLUM. See Ex 32 C.J.S. p 1143 note 59 
(16). 

EXEMPT. 

As a Noun 

A person who is free from any charge, burden, or 
duty; not liable to, etc.; 14 one who is excused from 
duty. 15 


ing Restatement Law of Prop¬ 
erty § 25. 

4- Phrases construed 

(1) “Evecutory accord.”—Atterbu- 
ry v. James F. Walsh Paper Cor¬ 
poration, 26 N.Y.S.2d 43, -45, 46, 261 
App.Div. 529—In re Campbell’s Es¬ 
tate, 11 N.Y.S.2d 503, 505, 256 App. 
Div. 693. See also Accord and Sat¬ 
isfaction §§ 22, 36. 

t2) “Executory agreement.”—Scho¬ 
field v. John R- Thompson Co., C.C. 
A.Ohlo, 109 F.2d 432, 433. 

(3) “Executory composition agree¬ 
ment.”—Home Ben. Ass'n v. Gayle, 
Tex.Civ.App., 147 S.W.2d 280, 282. 

(4) “Executory decree,” as ap¬ 
plicable to a decree enjoining pick¬ 
eting, intimidation, and other inter¬ 
ference with business, although pur¬ 
porting on its face to be perma¬ 
nent.—Sontag Chain Stores Co. v. 
Superior Court in and for Los An¬ 
geles County, 113 P.2d 689, 690, 18 
Cal.2d 92. 

(5) “Executory fines,” as embrac¬ 
ing the fines sur cognizance de droit 
tantum; sur concessit; and sur 
done, grant et render. Abolished by 
3 & 4 Wm. IV. c. 74.—Black L.D. 

(6) “Executory promise.”—Love¬ 
land v. Aymett’s Auto Arcade, 184 
A. 376, 378, 121 Conn. 231. 

(7) “Executory sale,” as distin¬ 
guished from “consummated sale” 
or “executed contract of sale.”— 

.34 C.J.S-—87 


Kirwan v. Parkway Distillery, 148 S. 
W.2d 720, 723, 285 Ky. 605. 

Phrases discussed elsewhere 

(1) “Executory consideration” see 
Contracts §§ 94, 536. 

(2) "Executory contract” see the 
C.J.S. titles Contracts § 7, Sales § 

I, also 5 5 C.J. p 40 notes 49-54, and 
Vendor and Purchaser §§ 105, 106, 
also 66 C.J. p 700 note 17-p 708 'note 
76. 

(3) “Executory devise” see the C. 

J. S. titles Estates § 120 e, and Wills 
§§ 915, 916, also 69 C.J. p 5S4 note 
49—p 585 note 67. 

(4) “Executory interest” see Es¬ 
tates § 120. 

(5) “Executory or promissory 
warranty” see the C.J.S. title Insur¬ 
ance § 536, also 26 C.J. p 194 note 
89—p 195 note 11. 

(6) “Executory process” see the 
C.J.S. title Mortgages §§ '613, 633, 
also 24 C.J. p 1224 -notes 5-7. 

(7) “Executory remainder” see Es¬ 
tates §§ 70, 71. 

(8) “Executory right,” with ref¬ 
erence to laches, see Equity § 113. 

(9) “Executory trust” see the C. 
J.S. title Trusts § 16, also 65 C.J. 
p 225 note 88-p 227 note 2. 

5. Black L.D. 

6. A maxim meaning “Examples il¬ 
lustrate the law; do not restrict it.” 
—Adams Gloss. 
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Applied in Koenig v. Omaha & 
Northwestern R. R. Co., 3 Neb. 373, 
■381. 

Similarly rendered 

“Examples illustrate but do not 
narrow the scope of a rule of law.” 
—Morgan Leg.Max. 

7- A maxim meaning “Examples do 
not restrict the rule, but speak of 
the cases which most frequently oc¬ 
cur.”—Trayner Leg.Max. 

Applied in Wilson v. Merry, L.R. 
1 H.L.Sc. 326, 332. 

8- Idaho.—In re Fisher’s Estate, 279 
P. 291, 293, 47 Idaho 668. 

See also Evidence .§ 617. 

9 1 ., Century D. 

“Exemplary damages” see Damages 
§§ 2, 117. 

10. TJ.S.—Pineland Club v. Robert, 
S.C., 171 F. 341, 3.44, 96 C.C.A. 233. 

11. W.Va.—Dickinson v. Chesa¬ 
peake & O. R. Co., 7 W.Va. 390, 
413. 

“Exemplified copy” see 18 C.J.S* p 
132 note 48. 

12. Black L.D. 

13. Black L.D. 

Often abbreviated “ex gr.” or ”e. 
g.” see Abbreviations 1 C.J.S. p 278 
note 5. 

14. Ala.—In re Strawbridge, 39 Ala. 
367, 379. 

15. Ohio.—Glassinger v. State, .24 
Ohio St 206, 207. 
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The noun has been distinguished from “detail” 
see 26 C.J.S. p 1249 note 95. 

As a Verb 

-Present tense. The term is not a technical one 

but is a plain English word, 16 meaning to clear, 17 
to except or excuse from some burdensome condi¬ 
tion or obligation or the operation of some law to 
which others are subject, 18 to excuse, 19 to free, 20 
to free from obligation, grant immunity to, or re¬ 
lease; 21 to relieve from some requisition, etc., to 
which others are subject; 22 to take out of or from, 
and in its ordinary signification to free from, or not 
be subject to any service or burden to which others 
are made liable. 23 

Under particular circumstances, the term has been 


held synonymous with “deduct” 24 and “limit.” 26 
It has been distinguished from “discharge,” 26 “dis¬ 
qualify” see 27 C.J.S. p 352 note 39, and “limit.” 27 

-Exempted. Free, not liable, not subjected to T 

released from some liability to which others are sub¬ 
ject. 28 

In military circles, the word is sometimes used in 
the sense of “discharged” or “relieved from.” 29 

It has generally been held equivalent to “re¬ 
lieved.” 30 

As an Adjective 

Not subject to be taken under process for the en¬ 
forcement of a demand. 31 

Phrases employing the word are set out in the 
subjoined note. 32 


lO, N.C.—In re Sowers, 60 N.C. 384, 
386—In re Bradshaw, 60 N.C. 379, 
381. 

17- N.Y.—Baum v. Long- Island R. 
Co., 108 N.Y.S. 1113, 1120, 58 Misc. 
■34. 

18- N.Y.—Jones v. Wells, 145 N.Y. 
S. 601, 603, 83 Misc. 508. 

10- Ohio.—Glassinger v. State, 24 
Ohio St 206, 207. 

20 . N.Y.—Jones v. Wells, 145 N.Y. 
S. 601, 603, 83 Misc. 508—Baum v. 
Long Island R. Co., 108 N.Y.S. 
1113, 1120, 58 Misc. 34^ 

21. N.Y.—Baum v. Long- Island R. 
Co., supra. 

22. N.Y.—Church Charity Founda¬ 
tion v. People, 6 Dem.Surr. 15-4, 
1-56, 11 N.Y.St 704. 

23. N.C.—In re Sowers, 60 N.C. 384, 
:386—In re Bradshaw, 60 N.C. 379, 
381. 

24. Nev.—State v. Eureka Consoli¬ 
dated Mining* Co., 8 Nev. 15, 23. 

25. Va.—Chesapeake & Ohio Ry. Co. 
v. Beasley, Couch & Co., 52 S.E. 


566, 569, 104 Va. 788, 3 L.R.A.,N. 
S., 183. 

26. N.C.-—In re Sowers, 60 N.C. 384, 
■386. 

27. n.Y.—J ones v. Wells, 145 N.Y. 
S. 601, '603, 83 Misc. 508—Baum 
v. Long* Island R. Co., 108 N.Y.S. 
1113, 1120, 58 Misc. 34. 

28. N.Y.—Baum v. Long Island R. 
Co., supra. 

Similar definitions 

(1) Free, clear, or released as 
from some liability, restriction, or 
burden affecting other persons.— 
Jones v. Wells, 145 N.Y.S. 601, 603, 
83 Misc. 508. 

(2) Precluded from being charge¬ 
able.—Rex v. Leeds, etc., Canal Co., 
5 East 325, 331, 102 Reprint 1095. 

29. N.C.—In re Bradshaw, 60 N.C. 
379, 381. 

30. Pa.—In re Miller’s Estate, 199 
A. 148, 149, 330 Pa. 477. 

31. U.S.—Stratton v. Ermis, C.C.A. 
Tex., 268 F. 533, 534. 

32. Phrases construed 

(1) “Exempt fireman.*'—Bowlby v. 


Board of Chosen Freeholders of 
Morris County, 85 A. 229, 232, 83 N. 
J.Law 346. 

(2) “Exempt from all taxation.” 
—Gray v. Winthrop, 156 So. 270, 273, 
115 Fla. 721, 94 A.L.R. 804—Gray v. 
Moss, 156 So. 262, 265, 115 Fla. 701. 

(3) “Exempt from assessment” 
and “exempt from taxation,” as not 
synonymous phrases.—Asplund v. 
Alarid, 219 P. 786, 788, 29 N.M. 129. 

(4) “Exempt from taxation of ev¬ 
ery kind.”—Bond v. Town of Tar- 
boro, 136 S.E. 713, 714, 193 N.C. 24S. 

(5) “Exempt or official $2 flat," as 
determining registration fee for pas¬ 
senger automobiles owned by mu¬ 
nicipalities and used exclusively by 
officers for governmental purposes. 
—State v. Cahoon, 143 So. 253, 254, 
•106 Fla. 299. 

(6) “Exempt property.”—Hill v. 
Ouzts, 200 So. 254, 257, 190 Miss. 
341. 

(7) “Shall he exempt.”—Bartholo¬ 
mew v. City of Austin, Tex., 85 F. 
359, 368, 29 C.C.A. *568. 
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INDEX TO 

EXECUTORS AND ADMINISTRATORS 


Abandonment, 

Distribution of estate, 

Appeal from order or decree, § 534, p. 466 
Loss of right to seek order of distribution 
by, § 515 

Office of independent executors, § 1062 
Sales under order of court, 

Appeal from order of sale, § 584, p. 544 
Proceedings for, § 564, p. 518 
Widow’s allowance as barred by, § 344 
Absconding of personal representative, appointment 
of administrator de bonis non, § 1018 
Absence, 

Claimant from state, limitation period, § 732, p. 
752 

Debts, necessity of administration as affected, § 
6 

Decedent from state at time of death, limitation 
period, § 732, p. 752 
Personal representative, 

Appointment of administrator durante ab¬ 
sentia, § 1035, p. 1290. 

Limitation period, § 732, p. 750. 

Acceptance, 

Appointment by executors, § 29, pp. 917-920 
Bills of exchange, liability imposed by, § 203 
Accident, 

Disputed claims, award of arbitrators vacated 
on ground of, § 442 

Settlements of personal representatives, opening 
or setting aside, § 914, pp. 1119-1122 
Accommodation party, question for jury whether 
decedent signed as, § 788, p. 897 
Accord and satisfaction of claims, § 788, p. 897 
Payment, inference of, § 469, n. 38 
Account annexed, variance between pleading and 
proof in action against representative, § 783, p. 
849 

Accoxmt defined, § 827 

Account stated, defense in action for accounting, § 
849, pp. 994, 995 
Accountants, 

Accounting, pleading in action by or against 
personal representative, § 772, p. 815; § 

779, p. 840; § 787, pp. 894, 895, n. 57 
Allowance to personal representative for serv¬ 
ices, § 940 

Employment of, allowance of credit for, § 234, 
n. 28 

Set-off or counterclaim in action by executors for 
accounting, § 772, p. 818 

Accounting and settlement by representatives, §§ 
827-943, pp. 941-1160 
Administration bonds, post 
Administrator de bonis non, post 
Ancillary representative, § 1015, p. 1270 
Appeal. Review, post 
Attorneys* fees, post 

34C.J.S 


Accounting and settlement by representatives— 
Continued, 

Coexecutors and coadmimstrators, post 
Compensation, post 

Conclusiveness, accountings in different jurisdic¬ 
tions, § 1015, p. 1272 

Contingent claims, presentation at audit of ac¬ 
count, §.377, p. 125 
Costs, post 

Deceased executor’s or administrator’s repre¬ 
sentative, § 1049, pp. 1331, 1332 
Discretion of court, post 
Distributees, post 
Distribution of estate, 

Conditions precedent to, § 487, p. 373 
Examination and settlement of accounts in 
proceeding for, § 523 

Notice of settlement as sufficient to support 
decree of distribution, § 519, p. 433 
Final settlement, post 

Opening, vacating or setting aside settle¬ 
ments, generally, post 
Foreign representatives, § 1015, p. 1269 
Independent executor, accounting on removal for 
misconduct, § 1061 
Insolvent estates, § 687 

Interest chargeable on funds in case of delay, § 
213 

Intermediate accounts, post 
Judgments, decrees or orders, post 
Leave to issue execution against representative 
conditioned on accounting, § 806, p. 917, n. 1 
Mismanagement of estate, prematurity of suit, 

§ 729, p. 729 

Opening settlements. Opening, vacating or set¬ 
ting aside settlements, post 
Parties, post 
Partnership, post 

Plea plene administravit accompanied by ac¬ 
count, § 764, p. 805, n. 2 

Pleading settlement in action for conversion by 
executor, § 779, p. 834, n. 71. 

Presumptions, 

Knowledge by sureties of orders, actions on 
administration bonds, § 983, p. 1221 
Settlement, § 784, pp. 855, 856 
Prima facie evidence, accounts in actions on 
administration bonds, § 983, p. 1225 
Proceedings for settlement of representative’s 
accounts, §§ 837-849, pp. 959-1001 
Removal for failure to file account, § 90, p. 1035 
Replication to plea of limitations alleging ac¬ 
counting, § 76S, p. 809, n. 57 
Sale of real property, 

Condition precedent to, § 542 
Testamentary authority, § 291 
Setting aside settlements- Opening, vacating or 
setting aside settlements, post 
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Accounting and settlement by representatives— 
Continued, 

Settlement defined, § 827 
Stating and settling accounts, post 
Stay or continuance of proceedings to permit 
settlement of account, § 787, p. 895 
Supplemental account or accounting, post 
Taxes, settlement of demand for, § 380 
Temporary or special administrators, post 
Vacating settlements. Opening, vacating or set¬ 
ting aside settlements, post 
Accounts. Stating and settling accounts, post 
Accretions, assets as including, § 98 
Accrual of cause of action, 

After decedent’s death, 

Capacity in which representative is sued, § 
713 

Capacity in which representative sues, § 709 
In decedent’s lifetime, 

Capacity in which representative is sued, § 
713 

Capacity in which representative sues, § 708 
Acknowledgment, 

Claims against estate, limitations barring, § 382, 
p. 132 

Conveyances under order of court, § 651 
Debt by decedent as evidence of indebtedness, § 
786, pp. 879, 880 

Debt, limitation statute suspended, § 732, p. 751 
Acquiescence, acquisition of property by representa¬ 
tive, § 268, p. 1282 

Acquisition of property by representative, 

Capacity in which acquired, § 268, p. 1284 
Exchanges, § 268, p. 1285 

Foreclosure sale, justification for purchasing for 
estate at, § 268, p. 1285 
Interest of heir or legatee, § 304 
Judicial or execution sale, § 268, p. 1283 
Mortgage of property acquired, § 268, p. 1285 
Personal property, § 304 

Property taken in payment of debt, § 268, p. 1284 
Purchase from widow, heir or devisee, § 268, p. 
1283 

Purchase of real property at own sale, § 288 
Heal property, § 268, pp. 1282-1285 
Sale of property acquired, $ 268, p. 1285 
Third persons, purchase from, § 268, p. 1284 
Action of debt suggesting devastavit to enforce judg¬ 
ment against representative, § 806, pp. 920, 921 
Actions, §§ 688-826, pp. 664-941 

Accounting, actions to compel, § 849, pp. 986-1002 
Administration bonds, §§ 970-987, pp. 1200-1232 
Administrator de bonis non, appointment to con¬ 
duct litigation, § 1018 

Administrators with will annexed, capacity to 
sue or be sued, § 1034, p. 1293 
Appointment, proceedings for, § 50 
Capacity in which representative sues or is sued. 
Capacity, post 

Claims, presentation as essential in case of suit 
on, § 396 

Collection of assets, attempting collection by, § 

168 

Conduct of action or defense, liabilities, § 696 
Death actions, post 
Distribution of estate, 

Enforcement of decree of distribution, § 531 
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Actions—Continued, 

Distribution of estate—Continued, 

Restitution on reversal of decree of distribu- 
I tion, § 506 

Executors de son tort, action by or against, § 
1068, pp. 1370-1376 

Expenses in continuing suit begun by decedent, 
allowance for, § 225, p. 1220 
Final settlement of personal representative, ef¬ 
fect on pending actions, § 906 
Foreign representatives, actions by or against, §§ 
1112-1114, pp. 1265-1269 
Independent executor, actions against, § 1059 
Insolvency of estate, determination, § 672 
Insolvent estates, §§ 677, 684 
Leasehold, § 265 

Leases, executed by representative, capacity in 
which representative is sued, § 715, p. 701 
Parties, post 

Pending actions, insolvency decree, § 674 
Power to sue and be sued, § 151 
Premature commencement of actions, post 
Presentation of claims, commencement of action 
as sufficient presentation, § 415 
Refusal of personal representative to sue, right 
of creditors, etc., to bring action, § 738, p. 
765 

Removal for failure to prosecute or defend, § 
90, p. 1035 

Rents and profits, recovery of, § 259, p. 1270 

Rights of action, post 

Sales under order of court, § 557 

Compelling payment of purchase price, § 
603, p. 574. 

Set-off or counterclaim, generally, post 
Temporary or special administrators, actions 
against, § 1040, p. 1309 

Wrongful death, existence of cause of action for 
as ground for administration, § 17 
Ad colligendum. Administrator ad colligendum, post 
Additional inventory, power to permit or compel, $ 
134 

Additional pleas by personal representative, § 767 

Additional security, § 67, p. 988 

Adjournment, 

Hearing on claims, notice of, § 428, p. 236 
Sales under order of court, § 594 
Adjusted service compensation, assets as including 
§ 115, n. 46 

Administration bonds, § 67, p. 983; §§ 944-987, pp. 
1163-1232 

Acceptance of appointment as evidenced by giv¬ 
ing of, § 29, p. 918 
Administration bond, 

Admissibility of accounts in actions on, § 
983, p. 1223 
Failure to account, 

Breach of administration bond, § 965 
Running of limitation period, § 977 
Filing copy of settlement in actions on, § 
982, p. 1216 

Filing transcript of records with answer 
in action on, § 982, p. 1218 
Summary proceedings, accounting as prereq¬ 
uisite, § 969 

Actions on, §§ 970-987, pp. 1200-1232 
Acts covered, § 956 
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Administration bonds—Continued, 

Additional bonds, § 67, p. 988; § 946 
Administrator de bonis non, § 1022 

Right to sue for breach of bond of predeces¬ 
sor, § 967, p. 1195 

Administrator with will annexed, § 1033 
Administrator’s surety, liability compared with 
liability of executor’s surety, § 944, p. 1164 
Alteration, release of sureties, § 957, p. 1178 
Amendment of pleadings in actions on, § 982, p. 
1220 

Amount of bond, § 67, p. 983 
Ancillary administration, §§ 956, 995 
Answer in actions on, § 982, p. 1218 
Appeal, bond in lieu of undertaking on appeal, 
§ 944, p. 1165 

Approval of bond, § 67, p. 987 
Assets, breach of bond by failure, 

Collect, breach of bond, § 962 
Turn over to successor, § 965 
Attorneys as competent surety, § 67, p. 985 
Attorney’s fees, recovery in action on bond, § 
986, p. 1230 

Breach, §§ 961-965, pp. 1186-1191 
Complaint, § 982, p. 1217 

Damages or amount of recovery, § 986, pp. 
1229-1232 

Waiver, defense of, § 978 
Burden of proof in actions on, § 983, p. 1222 
Cancellation of bond, § 67, p. 988 
Capacity in which principal retained property, 
liability of sureties, § 957, p. 1181 
Circumstances in which properly required, § 67, 
p. 982 

Claim against estate, 

Premium on, § 388 

Wrongful payment or failure or refusal 
to pay, § 963 

Coexecutors or coadministrators, § 945 

Revocation of letters or resignation of one 
representative, liability of sureties on 
joint bond, § 957, p. 1182 
Right of one representative to sue for breach 
of corepresentative’s bond, § 967, p. 
1195 

Collateral attack on failure to give, § 76, p. 1005, 
n. 11 

Conclusiveness, 

Adjudication against principal, § 966, pp. 
1191-1194 

Order granting leave to sue, § 976 
Conditions of bond, alleging in complaint, § 982, 
p. 1217 

Conditions precedent in actions on, §§ 971-976, 
pp. 1200-1205 
Pleading, § 982, p. 1216 
Consideration, § 944, p. 1165 
Construction in general, § 944, p. 1164 
Corporations as sureties on, § 67, p. 985 
Costs, liability of sureties, § 956 
Costs in actions on, § 987 

Cosureties, release of one surety as discharging 
cosurety, § 957, p. 1180 
Counterclaim, § 979 
County administrator, § 968 
Court order, discharge of sureties, § 960 
Coverage, §§ 950-956, pp. 1169-1177 


Administration bonds—Continued, 

Creditors, right to sue on bond, § 967, p. 11! 
Pinal accounting and settlement as pr€ 
uisite, § 973 
Damages for, 

Breach, § 986, pp. 1229-1232 
Death of decedent, coverage, § 950 
Death of principal or surety, discharge of sui 
§ 957, p. 1180 

Debts of personal representative to estate, 
erage, § 952 

Deceased representative, 

Action against surety on, conclusivenes, 
judgment as against such represt 
tive’s foreign executor, § 1049, p. 
Action on bond given on sale of realty, s 
ice of summons on representative oi 
ceased representative, § 1049, p. 13 
Defenses, § 978 

Summary proceedings, § 969 
Demand, condition precedent to action, § 971 
Devastavit, 

Absence, etc., as defense, § .978 
Establishing in separate action against ] 
cipal before bringing action on bone 
devastavit, § 975 

Devisees, right to sue for breach, § 967, p. 
Discharge of sureties, §§ 957-960, pp. 1178- 
Discretion of court, § 67, p. 984 
Discharge of sureties, § 960 
Leave to sue, § 976 

Distributees, right to sue for breach, § 96 
1196 

Distribution, failure to make, breach of 1 
§ 964 

Distributive shares, order for payment, limits 
period as beginning to run, § 977 
Domiciliary representative, prerequisite to t 
mission of assets remaining in hands o 
ciliary representative, § 1005 
Equitable relief against judgment on, § 985 
Estoppel, § 948 

Appointment of principal, questioning ^ 
ity in action on bond, § 978 
Evidence in actions on, § 983, pp. 1221-122* 
Evidence of giving, § 786, p. 894 
Execution, 

Actions on bond, § 984, p. 1228 
Return unsatisfied as prerequisite to a 
on bond, § 974 ( 

Execution of bond, § 67, p. 987 

Alleging in complaint, § 982, p. 1217 
Executor’s surety, liability compared witt 
bility of administrator’s surety, § 94 
1164 

Expense of, allowance of credit for, § 232 
Expenses incurred by reason of breach, recc 
§ 986, p. 1230 

Failure to provide, § 67, p. 988 
Filing, § 67, p. 987 

Filing copy with complaint, § 982, p. 1215 
Final settlement and accounting, prerequis 
action on bond, § 973 
Findings in actions on, § 983, p. 1226 
Foreign representative, prerequisite to act 

1008, p. 1261 

Form of, § 67, p. 986 
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Administration bonds—Continued, 

Fraud, execution induced by, § 944, p. 1166 
Hearing and' determination, summary proceed¬ 
ings, § 969 

Heirs, right to sue for breach, § 96T, p. 1196 

Income, coverage, § 930 

Indemnity to sureties, § 67, p. 986; § 949 

Independent executor, § 1056, pp. 1350, 1351 

Insolvent executor, qualification, § 28, p. 913 

Instructions in actions on, § 983, p. 1226 

Insurance proceeds, coverage, § 950 

Interest, § 950; § 9S6, p. 1231 

Inventory, 

Admissibility in action on bond, § 983, p. 1223 
Dispensing with by giving of bond, § 139 
Failure to include property, damages, § 986, 
p. 1230 

Failure to make and file, breach of bond, § 
961 

Joinder of parties in actions on, § 981, p. 1213 
Joint administration, § 67, p. 984 
Joint or several bond, § 67, p. 986 
Judgment in actions on, § 984, p. 1227 
Jurisdiction, 

Actions on, § 980 

Proceeding to require security, §, 67, p. 990 
Justification of surety, § 67, p. 986 
Laches, actions on bonds, § 977 
Law as part of, § 944, p. 1164 
Leave to sue, § 976 

Appeal from refusal, § 984, p. 1228 
Legacies, 

Failure to pay, breach of bond, § 964 
Orders for payment, limitation period as be¬ 
ginning to run, § 977 

Legatees, right to sue for breach, § 967, p. 1197 
Letters of administration, irregular or invalid 
issuance, effect, § 944, p. 1165 
Liability of estate, establishment as prerequisite 
to action on bond, § 972 
Liability on, §§ 944-967, pp. 1163-1197 
Lien of judgment in actions on, § 984, p. 1227 
Limitation of actions, §§ 977, 978 
Limited bond where executor is residuary lega¬ 
tee, § 67, p. 982 

Mistake, surety signing as result of, liability, § 
944, p. 1166 

, Nature and extent of liability, §§ 944-949, pp. 
1163-1169 

New or successive bonds, § 67, p. 988; § 946 
Discharge of sureties on original bond, § 959 
Public administrator, § 947 
Nominal damages, § 986, p. 1231 
Nonresidence as requiring, § 67, p. 982 
Notice to proceeding to require security, § 67, p. 
990 

Objections to, § 67, p. 986 
Obligee, § 67, p. 986 

Order for payment, condition precedent to action, 
§ 971 

Order or decree in proceedings to compel se¬ 
curity, § 67, p. 991 

Parties to actions on, % 981, pp. 1212-1215 
Persons entitled to enforce liability on, § 967, pp. 
1194-1197 

Plea of statute of limitations alleging giving of 
bond, § 765 


Administration bonds—Continued, 

Pleading in actions on, § 982, pp. 1215-1221 
Pleading to proceedings to compel giving of se¬ 
curity, § 67, p. 990 

Premiums charged to representative failing to 
account, § 835, n. 60 

Presumptions in actions on, § 9S3, p. 1221 

Filing by administrator, § 784, p. 851, n. 77 
Probate judge, failure to execute bond before, 
defense in action on, § 978 
Proceeding to require security, § 67, p. 989 
Process in actions on, § 981, p. 1215 ^ 

Property covered, §§ 950-955, pp. 1169-11 i 5 
Protection of sureties, § 67, p. 991 
Public administrators, post 
Qualification, § 67, pp. 980-992 
Questions for jury, § 984, p. 1226 
Real property, 

Proceeds of sale, coverage, § 954 
Wrongful sale or failure to sell, breach of 
bond, § 961 

Reduction of amount, § 67, p. 985 
Reference in actions on, § 984, p. 1227 
Reformation of bond omitting penalty, condition 
precedent to action,'§ 971 
Release of personal representative from liability, 
release of sureties, § 957, p. 1178 
Relief of sureties, § 67, p. 991 
Remedies, §§ 968-9S7, pp. 1197-1232 
Removal for default in giving, § 90, p. 1036 
Rents and profits, coverage, § 950 
Reply in actions on, § 982, p. 1219 
Representative capacity, action on bond as not 
being against representative in, § 984, p. 
1227 

Requirement as to, § 67, pp. 980-992 
Residuary legatee, limited bond in case of execu¬ 
tor, § 67, p. 982 

Resignation or removal of principal, release of 
sureties, § 957, p. 1181 
Review in actions on, § 984, p. 1228 

Proceeding to compel giving of security, § 
67, p. 991 

Summary proceedings, § 969 
Revocation of letters of executor or administra¬ 
tor, release of sureties, § 957, p. 1181 
Right of action, § 970 
Right to sue, allegations, § 982, p. 1216 
Set-off, § 979 

Setting aside judgment or order, summary pro¬ 
ceedings, § 969 

Settlement and discharge of principal, release of 
sureties, § 958 

Special administrator, § 1037 

Liability of sureties after appointment of 
general representative, § 1040, p. 1309 
Subrogation, sureties to defenses available to 
principal, § 978 

Subscribing witnesses, addition of signatures 
without surety's knowledge, effect, § 944, p. 
1164 

Summary proceedings, § 969 
Limitations, § 977 
Sureties, § 67, p. 985 

Accounting by representative, 

Conclusiveness against surety of judg¬ 
ment in ’ probate proceedings com¬ 
pelling accounting, § 848, p. 986 
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Administration bonds—Continued, 

Sureties—Continued, 

Accounting by representative—Continued, 
Intervention by sureties in action for ac¬ 
counting or settlement, § 849, p. 9SS 
Judgment against sureties in action for 
accounting, § 849, p. 1000 
Judgment pro confesso against surety af¬ 
fected by dismissal of accounting pro¬ 
ceedings, § 849, p. 998, n. 79 
Notice to surety of compulsory pro¬ 
ceedings in probate to compel ac¬ 
counting, § 848, p. 082, n. 48 
Party in action for, § 849, pp. 991, 992 
Party in voluntary accounting proceed¬ 
ings, § 845, p. 977 

Right of sureties to require, § 830, p. 
948 

Accounting, duty of surety to account, § 831, 
p. 950 

Party in proceedings for removal of ad¬ 
ministration to equity, § 839, p. 962, n. 
24 

Party to actions based on wrongful acts of 
personal representatives, § 744 
Withdrawal bond, liability on, § 11 
Temporary or special administrators, post 
Testamentary provisions dispensing with securi¬ 
ty, § 67, p. 981 

Testator’s request, bond taken contrary to, ef¬ 
fect, § 944, p. 1165 
Time for giving, § 67, p. 987 
Time to sue, § 977 

Trial of actions on, § 984, p. 1226 1 
Validity, presumption, § 983, p. 1222 
Venue of actions on, § 980 
Verdict in actions On, § 983, p. 1226 
Waiver, nonjoinder of parties plaintiff, § 981, p. 
1213 

Administration expenses. Expenditures and expenses, 
generally, post 

Administration in general, §§ 1-21, pp. 877-903 
Necessity of administration, post 
Administrator ad colligendum, 

Appointment, § 1035, p. 1298 
Rights and powers, § 1040, p. 1315 
Termination of authority, § 1039 
Administrator ad litem, 

: Appointment, § 1035, p. 1298 
Deceased legatee or distributee, appointment to 
receive payment of share, § 497, p. 397 
Judgment without filing bond or affidavit, § 793, 
p. 905 

Administrator ad prosequendum, 

Appointment, § 1035, p. 1299 
Automobile insurer, right to maintain action 
against after recovery of judgment against 
insured, § 1040, p. 1316 

Fraudulent conveyance, right to maintain suit 
to set aside, § 1040, p. 1316 
Administrators de bonis non, §§ 1016-1030, pp. 1272- 
1284 

Accounting, 

Administrator de bonis non as party m action 
for, § 849, p. 991 
Duty to account, § 831, p. 949 


Administrators de bonis non—Continued, 

Accounting—Continued, 

Duty to settle accounts of deceased predeces¬ 
sor, § 831, p. 950 

Pleading account stated as defense, § 849, p. 
995 

Pleading in action for, § 849, p. 993 
Representative of different estate, § 832 
Requiring administrator to answer and file 
inventory» § 849, p. 998 
Accounting by predecessor, 

Citation against successor in probate pro¬ 
ceedings to compel, § 84S, p. 9S2, n. 
48 

Evidence in action against predecessor for 
accounting, § S49, p. 997, n. 57 
Judgment against sureties of predecessor in 
action for accounting, § 849, p. 1000 
Judgment in action against predecessor for, 

§ 849, p. 999 

Party in action for accounting, § 845, p. 977; 

§ 849, p. 989 

Right to require, § 830, p. 948 
Rights and duties, § 1026 
Administration bonds, 

Complaint action on bond of predecessor, § * 
982, p. 1215 

Joinder of parties in actions by or against, 

§ 9S1, p. 1213 

Time of accrual of right of action, § 977 
Advice of court, right or duty to obtain, § 1025 
Appeal, 

Appointment, § 1020 

Right to appeal as to allowance of accounts 
of predecessor, § 926, p. 1139 
Application for appointment, § 1020 
Appointment, §§ 1016-1022, pp. 1272-1279 

In lieu of allowing administration by repre¬ 
sentative of deceased representative, § 
1048 

Assets to be administered, § 1023 
Bond, § 1022 

Right to take possession of and sue on, § 1023 
Bond of predecessor, right to sue for breach, § 
967, p. 1195 

Collateral attack on appointment, § 1021 
Collection of assets, § 1020 

Continuance of action to permit appointment of, 
§ 787, p. 895 

Contracts of predecessor, § 1029 

Conversion by predecessor right of action, § 1023 

Costs, 

Action to set aside fraudulent conveyances, § 
821, p. 935 

Personal liability of administrator for, § 820, 
p. 927 

Death of executor, pleading in action by adminis¬ 
trator de bonis non, § 758, p. 797 
Deceased executor’s or administrator’s repre¬ 
sentative, action to recover assets of original 
estate, § 1049, p. 1332 

Distributees as parties in action for settlement 
brought by administrator de bonis non, § 849, 
p. 990 

Distribution of estate, § 1027 

Appointment as prerequisite to, § 487, p. 
379 
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Administrators de bonis non—Continued, 

Duty to exercise good faith and ordinary care, 
§ 1028 

Evidence admissible under pleadings in action by, 
§ 782, p. 845 

Execution on judgment, recover against admin¬ 
istrator in chief, § 806, p. 918 
Foreign representative, 

Death pending action instituted by, rights of 
administrator de bonis non, § 1008, p. 
1261 

Right to sue on judgment rendered in favor 
of predecessor, § 1008, p. 1259. 
Incomplete administration as ground for appoint¬ 
ment, § 1018 

Independent executor, appointment on resignation 
or removal of, § 1056, p. 1352 
Inventory, § 130 

Investments, liability for acts of predecessor, § 
1028 

Judgment, 

Effect of judgment against executor, § 1029 
Enforcement of judgment recovered by prede¬ 
cessor, § 1026 

Foreign administrator’s right to sue or judg¬ 
ment rendered in favor of predecessor, 
8 1008, p. 1259 

Jurisdiction to make appointment, § 1020 
Letters testamentary or of administration, neces¬ 
sity of previous grant, § 1018 
Liabilities, § 1028 

Maladministration of predecessor, liability, § 1028 
Money and balances due from predecessor, assets 
for administration, § 1023 
Nature of office, § 1017 

Notes, right to take possession of and sue on, § 
1023 

Opening account of predecessor, § 916, n. 46 
Original administration improper, § 1016 
Party, 

Accounting proceedings, § 845, p. 977; § 849, 
p. 989 

On judgment in favor of predecessor, § 812 
Persons entitled to appointment, § 1019 
Plea of payment in action by administrator, § 
772, pp. 817, 818 

Pleading authority to sue, § 758, p. 797 
Pleading in action, 

Against predecessor, § 779, pp. 834, 835 
By administrator on claim in favor of es¬ 
tate, § 772, p. 815 

To recover property illegally sold by predeces¬ 
sor, § 779, p. 834, n. 71 
Powers and duties, §§ 1024-1027 
Presumption, 

Action on judgment by, § 812 
Complete administration of estate, presump¬ 
tion on review, § 1020, n. 60 
Validity of appointment, § 1021 
Privity between administrator de bonis non and 
predecessor, § 1029 

Real property, succession to predecessor’s rights, 
etc., § 1023 

Renunciation of right to be appointed, § 1019 
Sale or transfer of property illegally or fraudu¬ 
lently, right of recovery, § 1023 


Administrators de bonis non—Continued, 

Sales under order of court, § 588 
Conveyance by, § 648 

Setting aside sale by predecessor, § 615 
Setting aside settlement of predecessor, proper 
party, § 917, n. 57 

Several administrators de bonis non, propriety of 
appointment, § 1016 

Surrender of assets to, duty of personal represen¬ 
tative of deceased representative, § 1049, p. 
1331 

Testamentary trust conferred on executor, right 
to, § 1018 

Time for application for appointment, § 1020 
Title, 

Appointment as affecting, § 1021 
Source of, § 1017 

Transactions of predecessor, effect, § 1029 
Vacancy in office of executor or administrator, § 
1018 

Variance between pleadings and proof as to 
character of administration, § 783, p. 849 
Voluntary accounting by, § 845, p. 976, n. 63 
Waste by predecessor, right of action, § 1023 
With will annexed, § 1030 

Accounts, separating from first executor’s ac¬ 
count, § 882, p. 1065 
Administrator durante absentia, 

Appointment, § 1035, p. 1299 
Pleading continued absence of executor, § 758, p. 
798 

Termination of authority, § 1039 
Administrator durante minoritate, 

Appointment, § 1035, pp. 1299, 1302 
Devastavit, liability to executor qualifying after 
coming of age, § 1040, p. 1316 
Administrator pendente lite, 

Appointment, § 1035, p. 1299 
Distribution of estate, § 482, p. 366 
Improper payment, § 501, p. 406 
Jurisdiction of accounting, § 840, p. 970, n. 87 
Powers, duties, and liabilities^ § 1040, p. 1314 
Receiver, effect of appointment of administrator 
pendente lite, § 1054 
Termination of authority, § 1039 
Administrators with will annexed, §§ 1031-1034, pp. 
1285-1296 

Actions, capacity to sue or be sued, § 1034, p. 
1293 

Administrators de bonis non with will annexed, 
§ 1030 

Appeal from appointment, § 1032 
Appointment, §§ 1031-1033, pp. 1285-1293 

Prior to reversal of order removing execu¬ 
tors, liability as executor de son tort, 
§ 1064, p. 1362 

Assets subject to administration, § 1034, p. 1294 
Authority, limitation by terms of will, § 141, p. 
1098 

■ Bond, § 1033 * - 

Coadministrator, right of person having prior 
right to be appointed administrator with 
will annexed to have another appointed as, 
§ 1031, p. 1290, n. 27 

Corporations, right to act as, § 1031, p. 1290, n. 
38 
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Administrators with will annexed—Continued, 

Discretionary powers conferred on executor, right I 
to exercise, § 1034, p. 1294 
Distribution of estate, bill for, § 520 
Duty to defend and carry out will, § 1034, p. 1294 
Foreign will probated in another state, produc¬ 
tion as prerequisite to grant of letters, § 
1032 

Implied power, § 141, p. 1098 
Investments, authority to make, § 206, n. 47 
Legacies, failure to pay, breach of administration 
bond, § 964 

Limitations on authority, § 141, p. 1098 
Personal property, sale of, § 308 
Persons entitled to appointment, § 1031, pp. 
1286-1290 

Powers and duties, § 1034, pp. 1293-1296 
Public administrator, 

Propriety of appointment as, § 1052, p. 1340 
Right to be appointed, § 1031,* p. 1289 
Real property, exercise of testamentary power 
of sale, § 1034, p. 1295 

Renunciation or loss of right to act as, § 1031, p. 
1291 

Source of authority, § 141, p. 1098, n. 30 
Trustees to carry out provisions of will, appli¬ 
cation by administrator with will annexed 
for appointment of, § 1034, p. 1294 
Admissibility of evidence in actions, 

By or against personal representatives, § 785, 
pp. 862-871 

For accounting and settlement, § 849, pp. 996, 997 
Admissions, 

Assets by failure to enter plea plene administra- 
vit, § 764, pp. 804, 805 

Discovery of assets, motion to dismiss petition, 

§ 164 

Disputed claims, proceedings in probate courts, 

§ 451, p. 277; § 452, p. 281 
Indebtedness by representatives, instructions on, 

§ 789, p. 901, n. 60 

Liability against estate, § 787, p. 895 
Presentation of claims, § 417, p. 417; § 419 
Admissions as evidence, 

Action for accounting and settlement, § 849, p. 
997, n. 57 

By personal representatives, § 786, p. 893 

Evidence of representative capacity, § 786, 
p. 894 

Admission in pleading, 

Demurrer to pleadings in actions by or against 
personal representatives, § 769 
Necessity of proof, § 781, p. 844 
Representative capacity by plea to merits or plea 
of general issue, § 763, p. 803 
Representative capacity in answer, § 763, p. 802 
Validity of claim, § 774, p. 823 
Adopted children, 

Allowance for support of, § 336, p. 38 
Appointment as administrator, § 36, p. 932 
Premature suit to enforce contract, § 729, p. 729 
Services rendered decedent by adopted relative, 
claim for, § 371, p. 107 

Specific performance of contract to adopt, § 745, 
p. 784 

Adultery, widow’s allowance as barred by, {j 344 


Advancements, 

Distribution of estates, determination of ques¬ 
tions of, § 524, p. 442 
Widow's allowance as, § 323 
Advances, 

Accounting proceeding, determination of ques¬ 
tions concerning advances on distributive 
shares, § 892, p. 1081 
Claims against estate, 

Advances to decedent, § 374 
Evidence in action on claim for advances, § 
786, pp. 878, 879 

Liability for advances for benefit of estate, 

§ 387 

Distributees, authority to make, § 208 
Distribution of estate, § 491, pp. 382-385 

Allowance of to legatee or distributee in 
actual need, § 524, p. 439 
Payment of claims, §■ 463 

Representative to estate, pleading in action to 
recover, § 779, p. 841, n. 46 

Adversary proceeding, sale under order of court, § 
561, p. 510 
Adverse claimants, 

Distribution of estate, decree as binding on, § 
529, p. 455 

Objection to appointment as administrator, § 57 
Sales under order of court, 

Objections to, § 615 

Trial of adverse claims to property, § 572 
Adverse claims, 

Distribution of estate, determination of in pro¬ 
ceeding for, § 524, p. 443 

Inventory and appraisal as including property 
claimed adversely, § 133 
Adverse interest, 

Competency as administrator affected by, § 46, 
p. 950 

Qualification of executor affected by, § 28, p. 913 
Removal on ground of, § 90, p. 1036 
Adverse possession, sales under order of court, ad¬ 
versely held property as subject to, § 551 
Adverse title, purchase of, § 268, p. 1282 
Advertisement, 

Expense of, allowance for, § 238, p. 1240 
Sale of real property, testamentary authority, § 
284 

Sales under order of court, description of prop¬ 
erty, § 592 
Advice of counsel, 

Distribution of estate, personal liability on mak¬ 
ing distribution without paying debts, § 501, 
p. 408 

Employment for purpose of, § 223, p. 1209 
Loss of depreciation of assets, acting under as 
affecting liability, § 249 
Tortious acts under, § 250 
Advice of court, 

Application for, § 147, p. 1109 
Expenses incurred in procuring, allowance for, 
§ 225, p. 1220 

Investments, right to apply to court for, § 206 
Personal property, sale of, § 305, p. 1352 
Sale of real property, place of under testa¬ 
mentary power, § 284 

Advisory verdict of jury after removal of administra¬ 
tion proceedings to equity, § 839, p. 961 
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Affidavits, 

Account of personal representative, verification, 

§ 882, p. 1063, n. 3 

Allowance or rejection of claim, setting aside 
allowance on, § 430, p. 244 
Appeal from, accounting and settlement of per¬ 
sonal representative, § 030 
Appeal from allowance or rejection of claim 
against insolvent estate, § 682 
Appointment, petition for, § 55, p. 964 • 

Assets, § 787, p. 894, n. 57 

Attorney’s fees, accounting, showing conformity 
with statute, § 940 
Claims, 

Condition precedent to action, § 700, p. 680 
Verification by, § 418, p. 200 
Demand, necessity of averring affiant to be ad¬ 
ministratrix, § 758, n. 35 

Discovery of assets, proceeding for, § 161, p. 
1128 

Distribution of estate, 

Admissibility in contested proceeding, § 521, 
n. 57 

Proceedings for, § 520 

Justness of claim affecting estate’s liability for 
costs, § 821, p. 934 

Presentation of claims, display or profert of 
claim accompanied by, § 415 
Proof of claim against insolvent estate, § 680 
Publication of notice, proceedings for appoint¬ 
ment, § 53 

Removal of administration to equity court, § 839, 
p. 963 

Settlements of personal representatives, opening 
or setting aside, § 920 

Stating and settling accounts, § 890, p. 1076 
Support claim, pleading making or presentation 
in-action on claim, § 774, pp. 822, 823 
Affidavits of defense, 

Actions on administration bonds, § 982, p. 1218 
Actions on claim, § 772, p. 818; § 775, pp. 829, 

830 

Default judgment against representatives for 
failure to file, § 795, n. 42 
Proof of execution of note dependent on filing, § 

781, p. 845 

Affidavits of merits in action on claim in favor of 
estate, § 772, p. 818 

Affirmative defenses, disputed claims, burden of proof 
as to, § 452, p. 279 

After-acquired title, sales under order of court, set¬ 
ting up of, § 636 

Agent. Principal and agent, generally, post 
Agreements, 

(Services, post 
Contracts, post 

Alienation of property, damages for, § 170 
Aliens, 

Administrator with* will annexed, 

Eligibility to act as, § 1031, p. 1291 
Right of nominee of nonresident alien to 
be appointed, § 1031, p, 1290 
Consul representing alien minors in proceedings 
to settle estate, § 849, pp. 989, 990, n. 53 
Consuls as administrators, § 1053, pp. 1344-1348 
Disqualification to act as administrator, § 46, p. 

948 
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Aliens—Continued, 

Distribution of estate, 

Payment of legacy to, § 497, p. 400 
Persons entitled to share of nonresident 
aliens, § 497, p. 398 

Publication of notice in probate proceedings to 
compel accounting, § 848, p. 982, n. 57 
Qualification to act as executor, § 28, p. 914 
Real estate, power to sell, § 269 
Alimony, 

Allowance to surviving spouse or family, priority 
over lien for, § 338, p. 43 
Claim against estate, § 391, p. 154, n. 14 
Presentation of, § 398, p. 164 
Allowance or rejection of claims, §§ 425-434, pp. 226- 
258 

Adjournment of hearing, notice of, § 428, p. 236 
Affidavit, setting aside allowance on, § 430, p. 244 
Affirmative rejection, § 426, p. 230 
Amendment of allowance or disallowance, § 430, 
p. 239 

Amendment of pleadings, appeal from decision, 
§ 433, p. 254 

Ancillary administration, § 1003 
Appeal from decision, § 433, pp. 253, 255 
Appointment of commissioners, § 427, p. 231 
Approval after rejection, § 428, p. 238 
Approval of probate court, § 426, p. 227 
Attack on allowance, persons authorized to make, 
§ 430, p. 240 
Attorney’s fees, § 434 

Review in respect to allowance of, § 433, pp. 
251, 256 

Special proceeding on claim for, § 428, p. 235 
Auditor, § 427, p. 231 

Binding effect of adjudication, § 431, p. 245 
Bond, appeal from decision, § 433, p. 253 
Burden of proving commencement of action, 
within statutory period after rejection, § 
784, p. 857 

Clerk of court, allowance by, § 425 

Time for appeal from order, § 433, p. 253 
Collateral attack, § 432 

Commissioners, § 427, pp. 231-234; § 431, p. 247 
Claims determinable by, § 427, p. 232 
Compensation of commissioners, § 427, p. 231 
Condition precedent to action, § 700, p. 681 
Conditional approval, § 428, p. 238, n. 16 
Conflict of interests, § 426, p. 228 
Contingent claims, § 377, pp. 122-126; § 428, 
p. 238, n. 16 

Correcting or vacating order of allowance, § 430, 
p. 241 

Costs, § 434 

Personal liability of representative in ac¬ 
tion on rejected claim, § 820, p. 929 
Creditors, 

Appeal from decision, § 433, p. 251 
Right to compel accounting after rejection, § 
830, p. 946, n. 19 
■Decree, § 428, p. 237 

Determination on appeal from decision, § 433, p. 
255 

Devisees, 

Appeal from order, § 433, p. 251 
Attack on allowance, § 430, p. 240. 
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Allowance or rejection of claims—Continued, 

Discretion of court, 

Review in respect of, § 433, pp. 252, 256 
Setting aside allowance, § 430, p. 241 
Disqualification of executor or administrator, § 
426, p. 228 
Distributees, 

Attack on allowance, § 430, p. 240 
Conclusiveness as to, § 431, p. 247 
Effect of, § 431, pp. 244-249 
Equitable claims, power to pass on, § 427, p. 
232 

Equivocal action, § 426, p. 230 
Evidence, § 786, p. 877 

Hearing of claims, § 428, p. 237 
Ex parte allowance, setting aside, § 430, p. 240 
Ex parte application, setting aside order of al¬ 
lowance on, § 430, p. 242 
Exceptions, time for to be available on appeal 
from decision, § 433, p. 255 
Failure to act, § 426, p. 229; § 428, p. 238 
Federal courts’ jurisdiction, § 428, p. 235 
Findings as to allowance, § 790 
Force and effect of order, § 431, p. 245 
Foreclosure action as precluded by allowance, § 
431, p. 246 ’ 

Form Of, § 426, p. 229 

Fraud, setting aside order on ground of, § 430, 
pp. 240, 241 
Funeral expenses, 

Appeal from order allowing, § 433, p. 251 
Special proceeding on, § 428, p. 235 
Hearing, 

Appeal from decision, § 433, p. 255 
Notice of, § 428, p. 236 

Hearing on personal representative’s account, 
determination as to whether claim has been 
rejected or disputed, § 892, p. 1079 
Heirs, 

Appeal from decision, § 433, p. 251 
Attack on allowance, § 430, p. 240 
Conclusiveness as to, § 431, p. 247 
Inaction of representative, § 426, p. 229 
Indorsement of claim, § 426, p. 230 
Insolvent estates, § 679, pp. 648-652; §§ 681, 682 
Interlocutory orders, appeal from, § 433, p. 250 
Joint obligations, effect of allowance in full of 
claims based on, § 431, p. 247 
Jurisdiction, probate court, § 428, p. 235 
. Legatees, 

Appeal from decision, § 433, p. 251 
Attack on allowance, § 430, p. 240 
Limitations, 

Allowance of claim, suspension of operation, 
§ 732, p. 749 

Claims barred by, § 382, p. 128 
Rejection starting running of statute, § 732, p. 
743 

Setting aside allowance in respect to claim 
barred by, § 430, p. 242 
Statutes requiring suit within certain time 
after rejection of claim, § 732, pp. 740- 
747 

Matters reviewable on appeal from decision, § 433, 
p. 256 

Misrepresentations, setting aside allowance on 
ground of, § 430, p. 241 


Allowance or rejection of claims—Continued, 

Mistake, setting aside on ground of, § 430, p. 
241 

Mode of, § 426, p. 229 

Motions, vacating order of allowance, § 430, p. 242 
Necessity of allowance, § 425 
Newly discovered evidence, setting aside allow¬ 
ance on ground of, § 430, p. 242 
Notice, 

Appeal from decision, § 433, p. 253 
Hearing, § 428, p. 236 

Motion to open order disallowing claim, § 430, 
p. 243 

Rejection, § 426, p. 230 

Renewal of commission to receive and adjust 
claims, § 427, p. 231 
Objections or exceptions. 

Account of personal representative, § 886, 
p. 1070 

Time of to be available on appeal, § 433, p. 
255 

Order, § 428, p. 237 

Appealability, § 433, p. 250 
Partial allowance, § 431, p. 249 
Parties defendant in actions to establish rejected 
claims, § 740, p. 768 

Payment of claim, appeal as prevented by, § 433, 
p. 250 

Payment prior to allowance, § 467 
Personal representative, § 426, pp. 227-230 
Attack on allowance, § 430, p. 240 
Binding effect of adjudication as to, § 431, p. 
245 

Effect of allowance by, § 431, p. 248 
Persons entitled to appeal from order, § 433, p. 
251 

Persons who may attack allowance, § 430, p. 240 
Pleadings, 

Appeal from decision, § 433, p. 254 
Hearing on, § 428, p. 236 
Rejection in action on claim, § 774, pp. 820- 
822 

Powers and duties of commissioners, § 427, p. 231 
Presentation of claims, post 

Presumptions, § 428, p. 238, n. 16; § 784, p. 
852 

Appeal from decision, § 433, p. 255 
Probate court, § 428, pp. 234^-238 

Setting aside allowance, § 430, p. 239 
Proof of, 

Allowance, § 781, p. 844 
Claim, § 428, p. 237 
Rejection, § 781, p. 844 

Propriety of allowance, determination at hear¬ 
ing on personal representative’s account, 9 
892, p. 1079 

Qualification of commissioners, § 427, p. 231 
Quasi judicial capacity, representative as acting 
in, § 426, p. 228 

Question for jury, § 788, p. 897 
Recommitment of report of commissioners, § 427, 
p. 233 

Record, § 428, p. 237 

Appeal from decision, § 433, p. 254 
Rehearing, report of commissioners, § 427, p. 233 
Remand on appeal from decision, § 433, p. 257 
Report of commissioners 1 , § 427, p. 232 
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Allowance or rejection of claims—Continued, 

Res judicata, § 541, p. 244 

Rejection of portion of claim as, § 431, p. 
249 

Reversal on appeal, § 433, p. 256 

Review, § 433, pp. 250-257 

Revocation of action, § 430, p. 240 

Sales under order of court, § 570 

Secured claims, § 368 ; § 431, p. 246 

Services rendered decedent, § 370, p. 100 

Set-off, allowance as, § 429 

Setting aside allowance, § 430, pp. 240-244 

Several representatives, action by one of, § 426, 

p. 228 

Special administrator’s power, § 1040, p. 1311 
Statutory provisions, § 425 

Appeals, § 433, pp. 250, 252 
Commissioners or auditors, § 427, p. 231 
Contingent claims, allowance against estate, 
§ 377, p. 124 
Costs, § 434 

Effect of, § 431, p. 244 
Personal representative, § 426, p. 227 
Pleadings, appeal from decision, § 433, p. 
254 

Probate court, § 428, p. 234 
Proceeding for setting aside, § 430, p. 242 
Report of commissioners, § 427, p. 233 
Set-off, § 429 

Time for appeal from decision, § 433, p. 252 
Sufficiency of, § 426, p. 229 
Surprise, seating aside on ground of, § 430, p. 241 
Taxes assessed against executor, § 428, p. 235 
Time, § 426, p. 228 

Appeal from decision, § 433, p. 252 
Hearing on, § 428, p. 236 
Report of commissioners, § 427, p. 233 
Setting allowance, § 430, p. 240 
Torts, appeal from disallowance of claim based 
on, § 433, p. 251 

Trial de novo on appeal, § 433, p. 256 
Unmatured claims, § 377, pp. 122-126; § 428, p. 
238, n. 16 

Vacation of order or decree, appeal operating as, 
§ 433, p. 255 

Verification of claim, § 418, p. 207 
Withdrawal of rejection, § 431, p. 249 
Writing, § 426, p. 229 

Allowance to surviving spouse or family, §§ 323-366, 
pp. 20-93 

Abandonment as bar to widow’s right, § 344 
' Absolute nature of provision, § 323 
Accounting for disposition of family allowance, § 
362, p. 87 

Acquiescence in, § 366 
Additional allowance, § 363 
Administration, liability to, § 362, p. 84 
Administration bonds, liability of sureties, § 950 
Administration expenses, priority, § 338, p. 43 
Adopted children, rights of, § 336, p. 38 
Adultery as bar to widow’s right, § 344 
Advancement, widow’s allowance as, § 323 
Advances prior to decree, § 332 
Adverse claims, jurisdiction to determine, § 355 
Agreement respecting waiver, § 345 
Alimony, priority over lien for, § 338, p. 43 
Allowance by court, §§ 353-361, pp. 66-83 


Allowance to surviving spouse or family—Continued, 
Alteration of return on appraisal, § 352, p. 61 
Alternative judgment, § 361, p. 76 
Amendment, 

Application, § 357 
Judgment or order, § 361, p. 79 
Return on appraisal, § 352, p. 61 
Amount of, § 324; §§ 333-335, pp. 30-35 
Antenuptial agreement, waiver by, § 341 
Appeal and error, order discontinuing allowance, 
§ 364 

Application to court, § 357 

Appraisal on selection or setting apart, § 352, pp. 
58-66 

Appraisers, selection or setting apart by, § 351 
Assets liable for payment of, § 337, p. 39 
Bar, §§ 340-348, pp. 46-56 
Beneficiaries, creditors of, § 365 
Burden of proof, 

Application to court, § 359 
Caveat to return of appraisers, § 352, p. 62 
Cash, payment in, § 339 

Change of residence as affecting right, § 336, p. 
39 

Chattel mortgages, property subject to, § 337, p. 
40, n. 57 

Children as entitled to, § 336, p. 36 
Citation on appraisement, § 352, p. 61 
Claim against estate for, presentation of, § 398, 
p. 165 

Claims of creditors, priority over, § 338, p. 42 
Collateral attack, judgment or order setting 
aside, § 361, p. 80 

Collusion, vacating on ground of, § 361, p. 79 
Commissioners, selection or setting apart by, § 
351 

Commissions, § 863, p. 1017 
Common ownership, § 362, p. 84 
Community property, liability for, § 337, p. 40 
Compromise and settlement, vacation of unau¬ 
thorized judgment pursuant to, § 361, p. 80 
Conclusiveness of judgment or order, § 361, p. 77 
Confirmation of report of appraisers, § 352, p. 64 
Conflict of laws, § 326 
Constitutional provisions, § 325 
Construction of agreement waiving, § 341 
Construction of judgment or order, § 361, p. 77 
Control of property selected, § 362, p. 85 
Conveyance of property selected, § 362, p. 86 
Correction of judgment, allowance by court, § 
361, p. 79 
Costs, 

, Appraisement, § 352, p. 65 

, Proceedings for, § 361, p. 82 

Counterclaim, proceedings for, § 353 
Credit, widow accounting as administratrix, § 
851, p. 1007 
Creditors, 

Conclusiveness of judgment or order as to, 
§ 361, p. 78 
Notice to, § 356 
Rights of, § 365 

Death of beneficiary of, §§ 348, 362, p. 85 
Death of decedent, relinquishment after, § 345 
Debt of estate, § 323 

Debts of beneficiaries, liability in respect of, § 
365 
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Allowance to surviving spouse or family—Continued, 
Decrease of allowance, § 364 
Deductions, § 333, p. 31 

Delay in applying for as resulting in bar, § 347 
Demand, 

Appraisement, § 352, p. 58 
Widow’s right as dependent on, § 336, p. 36 
Dependency, $ 336, p. 35 
’ Description of property, 

Appraisal, § 352, p. 60 
Judgment or order, § 361, p. 76 
Desertion as bar to right, § 344 
Determination of cause on appeal, § 361, p. 82 
Discretion of court, post 
Dismissal, 

Appeal from judgment, § 361, p. 81 
Application, § 357 

Disposition of cause on appeal, § 361, p. 82 
Disposition of property selected, § 362, p. 85 
Distributees, rights as to, § 366 
Distributive interest as affecting amount, § 334 
Divorce as bar, § 344 

Domicile, right as affected by, § 336, p. 38 
Dower, 

Amount as affected by, § 334 
Rights as independent of, § 323 
Duration of judgment or order, § 361, p. 77 
Education of children, § 332 
Effect of, § 362, pp. 83-88 

Encumbrances, right to encumber property se¬ 
lected, § 362, p. 86 

Enforcement of judgment or order, § 361, p. 78 
Estoppel, loss of right by, § 340 
Evidence, § 359 
Exceptions, § 358 

Exclusive control of property selected, $ 362, p. 
85 

Execution, enforcement of judgment by, § 361, 
p. 78 

Executor de son tort, payment of statutory al¬ 
lowance, set-off in action by distributees, 
§ 1068, p. 1373 

Expenses of last illness, priority, § 338, p. 43 
Factor’s lien, priority over, § 338, p. 43 
Failure to pay, breach of administration bond, 
§ 961 

Family relationship, § 336, p. 36 
Felonious killing of one spouse by other as bar 
to right, § 344 

Financial condition of estate considered in fix¬ 
ing amount, § 333, p. 32 
Findings, 5 360 
Fraud, 

Bar to right, § 344 
Vacation on ground of, § 361, p. 79 
Funeral expenses, 

Liability for, § 365 
Priority, § 338, p. 43 
Further allowance, § 363 
•Governing law, § 326 
Grandchildren, § 336, p. 38 
Gratuity, rights as in nature of, § 323, n. 8 
Growing crops as subject to, § 337, p. 40 
•Guardian, 

Delay of as affecting right of ward, § 347 
Petition by, § 356 
Harmless error, § 361, p. 82 


Allowance to surviving spouse or family— Continued, 
Head of family, widow as vested with right to 
manage or control property as, § 362, p. 86 
Hearing, 

Application, § 360 

Objections to return of appraisers, § 352, p. 

62 

Heirs, 

Petition by, f 356 
Rights of, § 366 

Homestead, . , 

Continued occupation as barring widow s 
right, § 343 + # * 

Extinguishment on setting apart out or, § 
362, p. 85 

Resort to, § 337, p. 41 
Household furniture, § 335 
Husband, right of, § 336, p. 38 
Illegitimate children, § 336, p. 3T 
Income of real estate as subject to, § 337, p. 41 
Inconsistent acts as resulting in loss of right, 

§ 340 

Increase in, § 363 

Independent nature of right, § 323 

Informality in judgment, § 361, p. 76 

Insolvency, § 351 

Insolvency of estate, § 323 

Installments, payment in, 8 339 

Insurance policies, proceeds of as subject to, 

§ 337, p. 40 

Interest, widow’s right to, § 333, p. 31 
Interlocutory decree of divorce affecting right, 

$ 344 

Intervention proceedings for, § 361, p. 78 
Inventory and appraisal, allowance prior to re¬ 
turn of, § 354 

Jewelry, exemption as household furniture, § 
335, n. 81 

Judgment or order, § 361, p. 76 
Priority, § 338, p. 45 
Jurisdiction of application for, § 355 
Jury trial, application to court, §. 360 
Laches, § 347 

Creditors guilty of, § 365 
Landlord’s lien, priority as to, $ 338, p- 43 
Legal marriage, § 336, p. 36 
Legatees, rights as to, § 366 
Lien of, § 362, p. 85 
Liens, priority, § 338, p. 43 
Life estate, § 333, p. 32 
Limitation of actions, creditors, $ 365 
Loss of right, delay in applying, 8 347 
Maintenance and support, 1332 
Management of property selected, § 362, p. 86 
Matters considered in fixing amount, $ 333, p. 32 
Matters considered on review, § 361, p. 81 
Mechanic’s liens, priority over, § 338, p. 43 
Medium of payment, 8 339 

Merger, real estate set off to widow, 8 362, p. 84, 
n. 31 

Minor children as entitled to, | 336, p. 37 
Misconduct as bar to right, § 344 
Mistake, vacation of judgment on ground of, 8 
361, p. 79 

Mode of payment, 8 339 
Money, 

In lieu of specific articles, 8 335 
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Allowance to surviving spouse or family—Continued, 
Mon ey—Continued, 

Widow’s allowance as payable in, § 339 
Mortgages, 

Priority as to, § 338, p. 44 
Property selected, § 362, p. 86 
Mounted deer horns, exemption as household 
furniture, § 335, n. 81 
Nature of proceedings, § 353 

Necessitous circumstances as ground for, § 324 

New trial, application to court, § 360 

Next friend, petition by, § 356 

Nonresidents, § 336, p. 38 

Notice, 

Appraisement, § 352, pp. 58, 61 
Presumptions as to on appeal, § 361, p. 81 
Selection or setting aside, § 352, p. 58 
Nunc pro tunc order for, § 361, p. 77 
Oath of appraisers, § 352, p. 58 
Objections, 

Allowance by court, § 358 
Return of appraisers, § 352, p. 61 
Occupation or use, §§ 327-331, pp. 24-28 
Selection or setting apart, § 350 
Opening and closing, § 360 
Order, allowance by court, § 361, p. 76 
Ownership, § 362, p. 84 
Parties on appeal, § 361, p. 81 
Parties to proceedings, § 356 
Partnership, 

Postponement of partnership debts, § 338, p. 
44 

' Property, liability for, § 337, p. 42 
Payment of, § 339 

Period of, maintenance and support, § 332 
Personal liability for, § 332 
Personal representative, 

Petition by, § 356 
Setting apart by, § 351 
Personalty, liability for, § 337, p. 40 
Persons entitled, § 336, pp. 35-39 
Selection or setting apart, § 350 
Petition, § 357 

Phonographs, exemption as household furniture, 
§ 335, n. 81 

Pledges, priority, § 338, p. 44 
Posthumous child, § 336, p. 37 
Postnuptial agreement, waiver by, § 341 
Power to make selection, § 350 
Preferred claim, § 323 

Premature allowance, application to court, § 
354 

Presumptions, 

Appeal, § 361, p. 81 . 

Sale of property as for lawful purpose, § 362, 

■ p. 88 

Validity of judgment, § 361, p. 76 
Primary purpose of, § 323 
Priority over other claims, § 338, pp. 42-45 
Procedure, § 353 

Property subject to allowance, § 337, pp. 39-42 
Purchase money mortgage, priority, § 338, p. 44 
Qualifications of appraisers, § 352, p. 58 
Quarantine, post 

Real property as subject to, § 337, p. 41, 
Recordation, 

Jucjgpa^it, presumptions as to, § 361, p. 76 


Allowance to surviving spouse or family Continued, 
Recordation—Continued, 

Return of appraisers, § 352, p. 63 
Refusal of personal representative to act, § 351 
Rehearing, allowance by court, § 360 
Release after death of decedent, § 345 
Relinquishment, §§ 340-348, pp. 46-56 
Remarriage of widow, § 346 

Rents and profits, widow’s right to pending appeal 
from allotment, § 333, p. 31 
Repudiation of judgment or order, allowance by 
court, § 361, p. 78 

Residence of children as affecting right, § 336, p. 
36 

Restriction to designation made, § 350 
Retroactive effect of order modifying or revok¬ 
ing, § 364 

Retroactive operation of statutes, § 325 

Reversion, § 362, p. 84 

Review, 

Allowance by court, § 361, p. 80 
Appraisement, § 352, p. 65 

Revocation, § 364 

Agreement waiving right, § 341 
Right of widow to sue in representative capacity, 
§ 709 

Right as vesting on selection or setting apart, § 
362, p. 83 

Sale of property selected, § 362, p. 87 
Sales under order of court for purpose of pay¬ 
ing, homestead as subject to, § 552, p. 499 
Security deeds, priority, § 338, p. 44 „ 

Selection or setting apart, §§ 349-352, pp. 56-66 
Separate estate of widow as affecting right, § 
343 

Separation agreement, 

Jurisdiction to pass on validity and effect of, 
§ 355 

Relinquishment of right by, § 341, n. 51 
Separation as bar, § 344 

Setting aside appraisers’ report, § 352, p. 64 
Setting aside whole estate, § 333, p. 33 
Severalty, title as held in, § 362, p. 84 
Short duration of marriage as barring award, § 
340 

Social station considered in determining amount, 
§ 333, p. 32 
Specific articles, § 335 
Statutory nature of right, § 323 
Statutory provisions, §§ 323, 325 
Additional allowance, § 363 
Amount or value, § 333, p. 30 
Application, § 357 
Children’s right, § 336, p. 37 
Construction of, § 325 
Increased allowance, § 363 
Necessitous circumstances warranting, § 324 
Occupation and use, ,§ 327 
Persons entitled, § 336, p. 35 
Priority, § 338, p. 42 
Quarantine, § 327 
Retroactive operation, § 325 
Selection or getting apart as essential, § 350 
Setting aside whole estate, § 333, p. 33 
Specific articles, § 335 
Validity of, § 325 
Vested rights as to, J 362, p. 83 
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Allowance to surviving spouse or family—Continued, 
Stay of proceedings, application to court, § 360 
Stepchildren, right of, § 336, p. 38 
Stockholders’ liability, priority over, § 338, p. 43 
Successive applications, § 357 
Sustenance during quarantine, § 333, p. 32 
Taxes, priority as to, § 338, p. 43 
Temporary absence from state as affecting right, 

8 330, p. 38 

Temporary or special administrator, duties, § 
1040, p. 1313 

Tender and refusal of exemption, § 345 
Testacy or intestacy of decedent as affecting, § 
323 

Testamentary provisions as barring right, § 342 
Time, 

Application for allowance, § 354 
Appraisal on selection or setting aside, § 352, 
p. 58 

Title, 

Adjudicated in proceeding for, § 361, p. 78 
Dependent on selection or setting apart, § 
350 

Rights as to, § 362, p. 83 
Trial, hearing of application, § 360 
Undivided interest as subject to, § 337, p. 
40 

United States, priority as to debts due to, § 
338, p. 43 

Usufruct, beneficiary as receiving, § 362, p. 83 
Vacation of court, jurisdiction to make during, 

§ 355 

Vacation of judgment or order, § 361, p. 79 
Valuation, § 350 
Value, §§ 333-335, pp. 30-35 
Vendor’s lien, priority, § 338, p. 43 
Vested right, § 336, p. 36; § 362, p. 83 
Vesting of right, § 323 
Waiver, §§ 340-34S, pp. 46-56 
Wearing apparel, § 335 
Widow’s absolute right of selection, § 350 
Widow’s right, § 336, p. 36 
Wills, annexation to application, § 357 
Written application, § 357 
Wrongful death, amount recovered for as 
subject to, § 337, p. 40 
Alternative judgments or decrees, 

Actions by or against representatives, § 796, 
p. 909 

Allowance to surviving spouse or family, § 361, 
p. 76 

Removal proceedings, § 91, p. 1045 
Ambiguity in order or decree for distribution, § 52S, 
p. 453 

Amendment, 

Account of personal representative, § 882, p. 1063 
Affidavits, 

Discovery of assets, § 161, p. 1128 
Proceeding for removal of administration 
to equity, § 839, p, 962, n. 19 
Allowance or rejection of claims, appeal from 
decision, § 433, p. 254 
Application for, 

Allowance of compensation, § 880, p. 1055 
Allowance to surviving spouse or family, ■ 
§ 357 

Inventory, § 137 
34 C.J.S.—88 


Amendment—Continued, 

Judgment, order or decree, 

Accounting proceedings, § 903, p. 1102 
Actions on administration bonds, § 984, p. 
1227 

Against representatives, § 799 

Allowance to surviving spouse or family, 

§ 361, p. 79 

Sales under order of court, § 577 
Presentation of claim, second presentation as, 

§ 421 

Process, § 754 

Return, sales under order of court, § 606 
Statement of claim, § 417, p. 199 

Against insolvent estate, amendment on ap¬ 
peal, § 682 

Verdict in action by or against representa¬ 
tive, § 790 

Verification of claim against estate, § 41S, pp. 
203, 207 

Writ of scire facias to enforce judgment against 
personal representative, § 806, p. 920 
Amendment of pleadings, 

Accounting and settlement, § 849, pp. 993, 
994 

Answer in probate proceedings to compel 
accounting, § 848, p. 984 

Administration bonds, action on, § 9S2, p. 1220 
Appointment proceedings, § 55, p. 963 
Discovery of assets, § 161, p. 1129 
Disputed claims, proceeding in probate court 
on, § 451, p. 275 

Enjoining imposter from collecting amount due 
complaining next of kin, § 918 
Executors de son tort, actions against, § 106S, 
p. 1374 

Filing claim, § 774, p. 821, n. 21 
Limitation of actions, § 732, p. 749 
Personal representative, actions, by or against, 
§ 770, pp. 812-814 

Failure to collect account, § 779, p. 834 
Money had and received, § 772, p. S16, n. 50 
Presentation of claim, § 774, p. 820, n. 99 
Public administrator commencing action under 
premature reference of estate, § 737 
Sales under order of court, § 562, p. 516 
Setting aside decedent’s fraudulent convey¬ 
ance, § 777, n. 36 
Amicus curiae, 

Removal and suggestion of, § 91, p. 1038 
Revocation of letters on suggestion of, § 85, p. 
1020 

Amount of allowance, 

Services rendered decedent, §§ 372, 373 
Surviving spouse or family, k §§ 333-335 
Amount of judgments in actions by or against 
representatives, § 793, pp. 904, 905 
Ancillary administration. Foreign and ancillary ad¬ 
ministration, generally, post 
Ancillary appointment. Foreign and. ancillary admin¬ 
istration, post 

Ancillary guardian, appointment as administrator, § 
37, n. 84 

Ancillary jurisdiction, renunciation of executorship, 
§ 29, p. 917 
Annual settlements, 

Conclusiveness, § 910 
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Annual settlements—Continued, 

Correction on appeal from order of distribu¬ 
tion, § 936 

Opening or setting aside, § 923 
Propriety of converting into final settlement, § 
892, p. 1081 
Annuities, 

Burden of proving fraud in procuring, § 784, pp. 

856, 857, n. 52 
Payment of, § 499 

Payment of claim based on, sufficiency, § 468, p. 
342 

Priority in respect to claim for, § 461, p. 322, n. 
48 

Annulment. Sales under order of court, post 
Answer, 

Accounting and settlement. 

Action for, § 849, pp. 994, 995 
Probate proceedings to compel, § 848, pp. 983, 
984 

Assumption of truth in action for, § 
849, p. 996 

Administration bonds, actions on, § 9S2, p. 1218 
Appointment proceedings, § 56 
Claim in favor of estate, actions on, § 772, pp. 
817, 818 

Claims against estate, action on, § 775, pp. 827- 
829 

Several executors, § 773, pp. 818, 819 
Continuance to permit filing of answer, § 787, p. 
895 

Discovery of assets, proceeding for, § 161, p. 1128 
Distribution of estate, proceeding for, § 520 
Executors de son tort, actions against, § 1068, 
p. 1374 

Judgment against representative, action on, § 812 
Legacy or distributive share, action for, § 778 
Personal representatives, actions by or against, 
§§ 762-767, pp. 801-808 
Conversion, § 779, p. 836 
Foreclosure of mechanic’s lien against ad¬ 
ministrator, § 779, p. 839 
Foreclosure of mortgage, § 779, p. 837 
Misfeasance or malfeasance, § 779, p. 834 
Recovery of property, § 779, p. 836 
Removal proceeding, § 91, p. 1042 
Setting aside decedent’s fraudulent conveyance, 
§ 777 

* Several personal representatives, actions against, 

§ 773, pp. 818, 819; § 780 

Antagonistic plans, attorney’s fees in connection with, 

§ 226, p. 1222 

Antenuptial agreements, 

Administrator, appointment as, § 35, p. 926 
Claims against estate arising out of, § 391, p. 154, 
n. 13 

Presentation of, § 398, p. 164 
Priority in respect to claim under, § 461, p. 322 
Probate court’s jurisdiction to determine validi¬ 
ty in proceedings for accounting, § 840, p. 
968, n. 74 

Widow’s allowance, waiver by, § 341 
Anticipation of defense in action against personal 
representative as ground for demurrer, § 769 
Appeal and error, 

See, also, Review, generally, post 


Appeal and error—Continued, 

Administration bond. 

Liability for detriment occasioned by ap¬ 
peal by executor from judgment ad¬ 
verse to estate, § 956, n. 63 
Pendency of appeal as affecting right to sue 
on bond, § 977 

Allowance or rejection of claims, § 433, pp. 250- 
257 

Allowance to surviving spouse or family, § 361, p. 
80 

Order discontinuing, § 364 
Amendment of, statement of claim, § 417, p. 200 
Appointment proceedings, § 64, p. 974 
Administrator de bonis non, § 1020 
Administrator with will annexed, § 1032 
Limitation statute suspended, § 732, p. 753 
Powers pending appeal, § 152 
Appraisement, allowance to surviving spouse or 
family, § 352, p. 65 
Bonds, post 

Classification of claims, judgment of, § 461, p. 
329 

Collection of assets, 

Compromise of claim, § 181, p. 1154 
Review in proceeding for, § 169, p. 1144 
Confirmation of order for sale of real estate, § 
269 

Costs in action for accounting, review of rul¬ 
ings, § 849, p. 1001, n. 18 
Costs on appeal, 

Disputed claims, § 456 
Equity appeal, § 820, p. 933; § 821, p. 935 
Estate’s liability, § 821, pp. 933-935 
Instituted by testator and continued by rep¬ 
resentative, § 824 

Personal liability of representative, § 820, p. 
928 

Representative’s personal interest affecting. 
§ 820, p. 932 

Discovery of assets, proceeding for, § 166 
Dismissal, stipulation by two executors, op¬ 
position by executrix, § 1042, n. 30 
Disputed claims, post 

Distribution of estate, review of proceedings for, 

§ 534, pp. 464-471 

Domiciliary representative, right to appeal from 
decree appointing ancillary representative, 

§ 994 

Expenses of appeal justly taken, allowance for, 

§ 225, p. 1220 

Foreign representative, right to dismiss appeal 
taken by decedent, § 1008, p. 1257 
Inventory and appraisal, review in proceeding 
to compel, § 136, p. 1092 
Issuance of letters pending appeal, § 69 
Notice, order or judgment of probate court on 
disputed claim, § 455, p. 298 
Payment of claim, 

Payment by executor or administrator of 
own debt, § 462, p. 331 
Proceedings to enforce, § 473, p. 353 

Powers pending appeal from appointment or 
probate, § 152 
Presentation of claims, 

Amendment of statement, § 417, p. 200 
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Appeal and error—Continued, 

Presentation of claims—Continued, 

Appeal from probate as affecting time for, § 
407 

Review of decision on application for re¬ 
lief from failure to make, § 423, p. 223 
Presumption of verification of claims, § 418, p. 
202 

Removal order, § 01, p. 1046 
Representatives, appeal and error in actions by 
or against, §§ 813-818 
Costs, 

Equity appeal, § 820, p. 933; § 821, p. 
935 

Liability of estate, § 821, pp. 933-935 
Personal liability of representative, § 
820, p. 928 

Representative’s personal interest affect¬ 
ing, § 820, p. 932 

Revocation of letters, review in proceedings for, 
§ 85, p. 1027 
Sale of real property, 

Confirmation of, § 286 
Proceeding to set aside, § 294, p. 1327 
Sales under order of court, post 
Security, proceedings to compel giving of, § 67, 
p. 991 

Specific performance, contracts of decedent re¬ 
lating to real estate, § 267, p. 1280 
Temporary or special administrators, 

Appointment, § 1036, p. 1306 
Order setting aside appointment, § 1038 
Appeal bond, administration bond in lieu of un¬ 
dertaking on appeal, § 944, p. 1165 
Appearance, § 755 

Accounting proceedings, § 846, p. 980 
Answer by one of several nonappearing person¬ 
al representatives, § 780 
Disputed claims, 

Agreement to refer operating as, § 443, p. 
265 

Proceeding in probate court, § 449 
Distribution of estate, proceedings for, § 519, 
p. 434 

Evidence of representative capacity, § 786, p. 
894 

Foreign representatives, § 1014 

Appearance by attorneys to object to juris¬ 
diction, § 1013, p. 1266, n. 10 
Sales under order of court, proceedings for, 
presumption as to, § 565 

Waiver of defects in citation or notice by ap¬ 
pearance in probate proceedings to compel 
accounting, § 848, p. 982 

Application for leave to issue execution against 
representative, § 806, p. 917 
Appointment, 

Abandonment of application, § 58 
Absolute or qualified trust, § 22, p. 904 
Acceptance by executor, § 29, pp. 917-920 
Accounting, questioning validity of appoint¬ 
ment on accounting, § 855 
Acquiescence, § 72, p. 997 

Waiver of right to appointment as adminis¬ 
trator by acquiescence in appointment of 
another, § 47 


Appointment—Continued, 

Acting as executor or administrator without be¬ 
ing properly appointed, liability as executor 
de son tort, § 1064, p. 1362 
Action for appointment, § 50 
Administration bonds. 

Invalidity of principal’s appointment as de¬ 
fense, § 978 

Liability for property received prior to, § 951 
Administrator with will annexed, §§ 1031-1033, 
pp. 1285-1293 

Administrators, §§ 30-48, pp. 920-956 
Administrators de bonis non, §§ 1016-1022, pp. 
1272-1279 

Adopted children as administrator, § 36, p. 932 

Adverse claimant, objections by, § 57 

Affidavit, 

Accompanying petition for appointment, § 
55, p. 964 

Publication of notice, § 53 
Agent, preference in respect to appointment of 
administrator, § 34 

Agreements respecting renunciation of appoint¬ 
ment as administrator, § 47 
Amendment of order, § 63 
Amendment of petition, § 55, p. 963 
Ancillary appointment. Foreign and ancillary 
administration, post 

Ancillary guardian, administrator, § 37, n. 84 
Ancillary jurisdiction, renunciation of executor¬ 
ship in, § 29, p. 917 

Answer denying capacity to sue as putting ap¬ 
pointment in issue, § 763, p. 802 
Answer in, proceedings for, § 56 
Antenuptial contract as to appointment, adminis¬ 
trator, § 35, p. 926 
Appeal and error, 

Limitation statute suspended, § 732, p. 753 
Powers pending appeal from, § 152 
Proceedings for, § 64, p. 974 
Application, 

Persons who may apply, § 51 
Time for, § 52 

Assignee of next of kin, administrator, § 40 
Attorney of pex-son entitled to appointment as, 
administrator, § 38 

Bill in proceedings for, § 55, pp. 961-964 
Bond, § 67, pp. 980-992 

As evidence of intention to accept, § 29, p. 
918 

Burden of proof, § 60, p. 967, § 784, p. 858 
Caveat in proceedings for, §. 56 
Certiorari, remedy as available, § 64, p. 974, n, 
35 

Cestui que trust, administrator, § 37 
Citation, proceedings for, § 53 

Appointment without issuance of, § 73 
Clerks of court, 

Collateral attack on appointment by, § 76, p. 
1004 n. 10 

Force and effect of appointment by, § 72, 
p. 996 

Order by, § 63 

Coexecutors and coadministrators, § 1041 
Collateral attack, § 76, pp. 1003-1007 
Presumptions on, § 74 
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Appointment—Continued, 

Collusion, collateral attack on ground of, § 76, 
p. 1006 

Compelling nominee to act as, § 29, p. 917 
Conclusiveness, § 74 

Condition imposed on acceptance, § 29, p. 917 
Conditional appointment of, executor, § 24 
Conditional order, § 63 

Conduct waiving right, to appointment as ad¬ 
ministrator, § 47 

Conflict of laws, administrators, § 31 
Consideration for renunciation of executorship, 
§ 29, p. 917 

Construction of statutes relating to, § 31 
Constructive testamentary appointment, § 22, 
p. 904 

Contest as to, § 31 
Correction of order, § 63 
Cost, proceedings for, § 65 

Courts, power and duties in respect of execu¬ 
tors, § 27 ’ 

Creditors, post 

Date of determining next of kin, administrator, 
§ 36, p. 932 

Death, prima facie evidence of, §. 74 
Debtors, objections by, § 57 
Decree of, § 63 

As evidence, § 785, p. 870 

Delegation of power to nominate administrator, 

§ 44, p. 943 
Executors, § 22, p. 906 
Delegation of right, § 31; § 44, p. 940 
Demurrer to petition, § 57 
Denial of, § 72, p. 999 

Designation of by testator, §§ 22, 23, pp. 903- 
907 

Determination of qualification of applicant, § 62 
Direct attack on, § 77 

Directed verdict in proceedings for, § 62 
Disclaimer, § 29, p. 919 
Discretion of court, §§ 27, 34 
Disinterested persons, § 31 

Dismissal of appeal in proceedings for, § 64, p. 
978 

Dismissal or nonsuit on ground of nullity of ap¬ 
pointment, § 791 

Disposition of cause on appeal, § 64, p. 978 
Disregard of testator’s wishes, § 27 
Divorce, preference in appointment as adminis¬ 
trator as affected, § 35, p. 927 
Duration of authority, §§ 78-94, pp. 1008-1051 
Effect of, § 72, pp. 995-999 
Election to take oflice, § 29, p. 918 
Errors in proceedings, § 73 
Estoppel, 

Objections to, § 72, p. 997 
To assert right, § 47 

To question validity, actions on administra¬ 
tion bonds, § 978 

Evicted grantee, proceeding by to have adminis¬ 
trator appointed, § 51, n. 99 
Evidence in proceedings for, § 60, pp. 967-970 
Evidence of appointment, § 71; § 786, p. 894, n. 
47 

Action of trover, detinue or ejectment, § 763, 
p. 8 04 

Admissible under pleadings, § 782, p. 845 


Appointment—Continued, 

Ex parte application, § 53 

Examination of applicant for letters before trial, 
§ 61 

Executors. Qualifications, post 
Exhaustion of court’s power in respect of, | 
27 

Existence of will at time of, § 30 
Expenses incurred in procuring, allowance for, 
§ 225, p. 1218 

Express testamentary appointment, § 22, p. 904 
Extraterritorial effect, § 72, p. 997 
Foreign appointment, § 988 
Foreign consul, §§ 43, 51 

Notice to of proceedings, § 53 
Forfeiture of right to administer, failure to ap¬ 
ply within proper time, § 33 
Form of notice in proceedings for, § 53 
Form of petition in proceedings for appoint¬ 
ment, § 55, p. 962 

Fraud, collateral attack on ground of, § 76, 

p. 1006 

Governing law, § 31 

Grant to wrong person, § 31 

Guardian, 

Deceased infant, § 39 
Incompetent, § 39 
Natural guardian, § 37 
Person entitled to appointment, § 37 
Hearing in proceedings for, § 62 
Hearing of appeal from order, § 64, p. 977 
Husband or wife of intestate, § 35, pp. 926-930 
Identification of executor in will naming, § 22, 
p. 904 

Illegitimate relatives, § 36, p. 932 

Preference of husband in appointment of 
administrator, § 35, p. 927 
Impeachment, § 72, p. 998 
Incompetent’s guardian or conservator of, § 39 
Infants, competency to act as administrator, § 
46, p. 949 

Inheritance tax proceedings, administrator ap¬ 
pointed in, § 53 

Inquiry into character, etc., of administrator, 

§ 46, p. 945 

Insolvency of estate, right to appointment as ex¬ 
ecutor as affected, § 27 
Instruction as to validity, § 789, p. 901 
Intention of testator of-governing, § 22, p. 904 
Interest in estate, § 31 

Grant of administration to person without 
interest, § 73 

Intermeddling with estate as precluding right 
to renounce, § 29, p. 918 
Intervention, proceedings for, § 53 
Intestacy, 

Adjudication of, § 74 

Requisite to appointment of administrator, 

§ 30 

Invalid second appointment of administrators, § 
48 

Irregularities in proceedings, § 73 

Collateral attack on grounds of, § 76, p. 1002 
Issues in proceedings for, § 59 
Joinder of proceedings for, § 54 
Joint administrator, § 45 
Judicial nature of act, § 46, p. 945 
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Jurisdiction of appointing court to bear acount- 
ing proceedings, § 840, p. 970 
Jurisdiction of proceedings for appointment, 
want of jurisdiction, § 72, p. 996; § 76, p. 

1006 

Kinship, right to administration arising from, § 

36, p. 933 

Legal existence of person alleged to be deceased 
as essential to, § 15 
Limitations applicable, § 52 
Loss of right to question or object, § 72, p. 997 
Majority of -distributees, nominee favored by, 

§ 44, p. 942 

Male of kin, preference before female in ap¬ 
pointment of administrator, § 36, p. 934 
Mistake, collateral attack on ground of, § 76, 
p. 1004 

Natural guardian, § 37 
Nature of proceedings for, § 50 
Necessity of proceedings, § 49 
New appointment, § 48 
New trial in proceedings for, § 62 
Next of kin, § 36, pp. 930-934 
Assignee of, § 40 
Nominee of, § 44, p. 940 

Nomination by testator, §§ 22, 23, pp. 903-907 
Nominee of person entitled, § 44, pp. 940-945 

Qualification of person nominating, § 44, p. 

943 

Revocation of nomination, § 44, p. 945 
Sufficiency of nomination, § 44, p. 944 
Termination of nomination, § 44, p. 544 
Waiver of right to nominate, § 44, p. 944 
Nonappearanco as waiver of right, § 47 
Notice, 

Administrator de bonis non, § 1020 
Appeal in proceedings for, § 64, p. 976 
Appointment, § 70 

Failure to give, compensation denied, § 876, 
p. 1050 

Proceedings for, § 53 
Objections to, § 57 

Operation and effect of, §§ 72-77, pp. 995-1008 
Opposition, trial of, § 62 

Order in which administration granted, discre¬ 
tion of court, § 34 
Order of appointment, § 63 
Parties, 

Appeal in proceedings for appointment, § 64, 
p. 976 

Binding effect on, § 75 
Proceedings for, $ 53 
Partnership estate, § 31 
Personal notice, proceedings for, § 53 
Personal property, title as vesting on, § 299, p. 

1344 

Persons concluded by, § 75 
Persons entitled to, §§ 31-45, pp. 921-945 
Ancillary appointment, § 992 
Persons who may apply for administration, § 

51 

Persons who may object to, § 57 
Petition for, § 55, pp. 961-964 
Plea of statute of limitations alleging publica¬ 
tion of notice of appointment, § 765 
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Pleading, § 758, pp. 797, 799 

Raising issue of appointment, § 781, p. 842, 
n. 51 

Time of appointment, failure to plead, § 760, 
n. 33 

Pledgee, proceedings by to have administrator 
appointed, § 51, n. 99 
Posting of notice, proceedings for, § 53 
Post-nuptial contract, appointment as adminis¬ 
trator as affected, § 35, p. 926 
Postponement of proceedings for, § 62 
Powers pending appeal from, § 152 
Powers prior to appointment, § 151 
Preferences, § 31 

Creditors, § 41, pp. 937, 938 
Discretion of court, § 34 

Husband or wife of intestate, § 35, pp. 926- 
930 

Next of kin, § 36, p. 932 
Nominee of person entitled, § 44, p. 940 
Priority of application, § 32 
Stranger, § 42 
Timely application, § 33 
Widow of intestate, § 35, p. 928 
Premature appointment, § 73 

Collateral attack on grounds of, § 76, p. 1005 
Presumption, 

Compliance with formalities for, § 784, p. 
851 

Necessity and regularity, § 74 
Proceedings for, § 60, p. 968 
Appeal, § 64, p. 978 
Validity, § 74 

Priority among creditors, § 41, p. 938 
Priority of application, §§ 32, 33 
Proceedings for appointment, §§ 49-65, pp. 956- 
980 

Proceedings in another court, § 72, p. 997 
Proof, 

Necessity of proving, § 781, p. 843 
Will as evidence of intention to accept, § 29, 
p. 918 

Public administrators, § 1051, pp. 1335-1339 
Objections to appointment by, § 57 
Publication of notice, proceedings for, § 53 
Questions review able on appeal, § 64, p. 976 
Receivers, § 1054 
Record of order, § 63 
Record of renunciation, § 29, p. 919 
Record on appeal, § 64, p. 976 
Refusal of offer, § 29, p. 917 
Remand on appeal, § 64, p. 979 
Remedies in event of invalid second appoint¬ 
ment, § 48 
Renunciation, 

Administrator, § 47 
Executors, § 29, pp. 917-920 
Reply in action on claim in favor of estate de¬ 
nying appointment of special administrator, 
§ 772, p. 818, n. 80 

Representatives of estate of deceased husband, 
appointment as administrator, § 35, p. 928 
Request on part of testator, § 22, p. 904 
Responsibilities as fixed by, § 72, p. 995 
Retraction of renunciation, § 47 
Reversal of order on appeal, § 64, p. 979 
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Review of proceedings for, § 64, pp. 973-980 
Revocation, § 26 

Right of testator to name, § 22, p. 903 
Rights under testamentary appointment, § 22, p. 
906 

Rules applicable to proceedings for, § 50 
Second appointment, § 48 
Security, § 24; § 67, pp. 980-992 
Separation, preference in appointment as ad¬ 
ministrator as affected, § 35, p. 927 
Several executors, designation of, § 23 
Signature to petition, § 55, p. 963 
Source of authority, § 22, p. 904; § 30 
Special nature of proceedings, § 50 
Special or temporary administrators, §§ 1035- 
1038, pp. 1296-1306 

Spouses, agreements respecting appointment as 
administrator, § 35, p. 926 
State, objections by, § 57 
Statutory nature of proceedings, § 50 
Statutory provisions, § 31 
Ex parte application, § 53 
Nominee of person entitled, § 44, p. 941 
Order in which administration granted, § 
34 

Premature grant of letters, § 52 
Priority among creditors, § 41, p. 938 
Proceedings for, § 50 

Stay of proceedings, appeal operating as, § 64, p. 
975 

Stepchild as administrator, § 36, p. 932 
Stranger as administrator, § 42 
Subsequent testamentary instrument, revocation 
by, § 26 

Substitutionary or successive appointments, § 25; 

§ 44, p. 940 

Sufficiency of designation of executor, § 22, p. 
904 

Surviving spouse, § 35, p. 926 
Nominee of, § 44, p. 942 

Temporary or special administrators, §§ 1035- 
1038, pp. 1296-1306 

Pleading raising issue of appointment, § 781, 
p. 842, n. 51 

Tenor of instrument, § 22, p. 905 
Termination of authority, §§ 78-94, pp. 1008- 
1051 

Testacy apparent after action based on contrary 
supposition, termination of authority, § 78, p. 
1010 

Testamentary appointment, § 22, pp. 903-907 
Duration of authority, § 78, p. 1009 
Time, 

Acceptance or renunciation, § 29, p. 918 
Appeal, § 64, p. 975 
Application, §§ 33, 52 
Effectiveness, § 72, p. 997 
Objections to, § 57 
Traverse in proceedings for, § 56 
Trial of proceedings for, § 62 
Trust arising from, § 3, p. 882 
Trustee of person entitled as administrator, § 
37 

Vacating order or decree of, $ 63 
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Vacation of office, § 29, p. 919; § 48 
Validity, 

Determination in accounting proceeding, § 
892, p. 1080 

Marriage, appointment of administrator as 
affected, § 35, p. 927 
Presumption of, § 74 

Questioning on accounting, right to com¬ 
pensation, § 855 

Representative’s acts or dealings, § 72, p. 
997 

Verification of petition, § 55, p. 963 
Vested right of testator to appoint, § 22, p. 903, 
n. 57 

Void appointment, 

Direct attack on, § 77 
Effect on right to compensation, § 855 
Payment of debt due estate, § 177 
Voidable appointment, 

Payment of debt due estate, § 177 
Validity of acts or dealings, § 72, p. 998 
Waiver of right, §§ 31, 47 

Weight of sufficiency of evidence, § 60, p. 969 
Whole blood, relatives of as preferred in ap¬ 
pointment of administrator, § 36, p. 934 
Widow of intestate, § 35, p. 928 
Nominee of, § 44, p. 942 
Withdrawal of application, § 5S 
Written acceptance or renunciation, § 29, p. 918 
Written renunciation, § 47 
Apportionment, 

Costs in accounting and settlement proceedings, § 
942 

Expenses of litigation, § 226, p. 1224 
Appraisal. Inventory and appraisal, post 
Approval, 

Accounts by court before final settlement, § 843 
Attorney’s fees, necessity for allowance of, § 223, 
p. 1214 

Arbitrary powers, § 141, p. 1098, n. 30 
Arbitration, 

Disputed claims, § 442 

Representative’s authority to agree to, § 148 
Coexecutor or coadministrator, § 1043, p. 
1319 

Argentina, consuls as administrators under treaty„ 

§ 1053, p. 1345, n. 91 
Assessments, 

Claim against estate, § 380 
Credit for assessments paid, § 235 
Mortgage execution for paying, § 298, p. 1335, n. 
43 

Primary liability of personal property, § 479, p- 
363 

Priority of claim for, § 461, p. 316 
Assets, §§ 95-128, pp. 1051-1085 

Accounting for assets, § 833, pp. 952-955 
Assets received, § 184, p. 1163 
Conditioned on assets coming into repre¬ 
sentative’s hands, § 834 
Explaining shrinkage, § 828 
Accretions, personalty, § 98 
Adjusted service compensation, § 115, n. 46 
Administration as dependent on existence of, § 
17 
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Administration bonds, 

Failure to pay claim, want of assets as de¬ 
fense, § 978 

Liability as affected by sufficiency of assets, 
§ 944, p. 1165 

Plea of want of assets in actions on, § 982, 
p. 1219 

Property covered, §§ 950-955, pp. 1169-1175 
Administrator de bonis non, assets to be admin¬ 
istered, § 1023 

Administrator with will annexed, assets subject 
to administration, § 1034, p. 1294 
Admission, § 483 

Assets by failure to enter plea plene admin- 
istravit, § 764, pp. 804, 805 
Affidavit of assets, § 787, p. 894, n. 57 
Ancillary administration. Foreign and ancillary 
administration, generally, post 
Bona notabilia, nomination of term, § 95 
Bounties, § 100, n. 94 
Buildings, § 112 
Burden of proof. 

Accounting proceedings, § 849, p. 996; § 

895, p. 1088 

Ownership, § 125, p. 1079 
Unadministered assets, § 784, p. 858 
Cash, § 97 

Cause of action accruing after death, § 126 
Charges, property as taken subject to, § 117 
Claim for death of decedent as, § 102 
Claims against government, § 100 
Coexecutors and coadministrators, 

Custody and control, § 1043, p. 1320 
Turning over to or permitting possession by 
corepresentative, liability, § 1045, p. 1326 
Collateral deposit as security, § 117 
Collection of assets, post 
Commissions, 

Appropriating assets for payment, right of 
personal representative, § 856 
Worthless assets, § 863, p. 1017 
Compensation denied for failure to account for 
assets, § 876, p. 1050 

Concealment, setting aside settlement because of, 
§ 914, p. 1121 

Conclusiveness of judgment establishing, § 801 
Contracts for sale or purchase of realty, § 112 
Control of property as determinative of status, 
§ 127 

Copyrights, § 97 
Corporate stock, § 97 

Possession and certificate as proof of own¬ 
ership, § 125, p. 1083, n. 23 
Corporeal personal property, § 97 
Costs, 

Against representative satisfied out of, § 821, 
p. 933 

Liability of assets for, § 821, p. 934 
Crops, § 106 
Death, 

Claim for death of decedent as, § 102 
Property accruing after, § 126 
Debts, §§ 100-102, pp. 1054-1058 
Depreciation of assets, post 
Discovery of assets, post 
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Disposition of assets remaining in personal rep¬ 
resentative’s hands, determination at hear¬ 
ing on account, § 892, p. 1079 
Disposition of property by decedent, § 123 
Distinctions between legal and equitable assets, 
§ 96 

Distribution of estate, 

Decree as conclusive as to, § 529, p. 456 
Deficiency as creating liability to refund, §§ 
510-512, pp. 421-425 
Reservation of, § 509 
Distributive shares, § 99 
Dower interest, § 112 
Drafts, '§ 117, n. 56 

Eminent domain, right of action for injury to 
land in exercise of right, § 100 
Equitable and legal assets distinguished, § 96 
Equitable estates or interests, § 122 
Estate for years, § 119 

Estoppel to deny property received is assets, § 
128 

Evidence, 

Assets coming into hands of representative, § 
785, p. 863 

Assets under plea of plene administravit, § 
782, p. 846 

Existence in action by or against repre¬ 
sentative, § 786, p. 873 

Ownership of property, § 125, pp. 1079-1083 
Execution levied on, § 807 

Executor de son tort, protection of assets, § 1065, 
p. 1365 

Exempt property, § 115 

Existence of as jurisdictional requirement, § 17 
Failure to turn over to successor, breach of ad¬ 
ministration bond, §§ 965, 977 
Fiduciary capacity, property held in, § 118 
Foreclosure of mortgage as affecting status, § 
107 

Foreign assets, § 116 

Administration bonds, liability, § 950 
Commissions, § 863, p. 1018 
Fraudulent conveyances, property fraudulently 
conveyed as included, § 124 
Fructus industriales, § 106 
Furniture, § 97 
Gift causa mortis, § 123 
Gift of, § 188 

Good will of business, § 97 
Growing crops, § 106 
Homestead property, § 115, n. 46 
Household provisions, § 97 
Improvement, § 112 
Income, §§ 98, 105 

Increase, personal assets as including, § 98 
Insolvent estates, 

Assets considered in estimating insolvency, § 
671 

Rents and profits as assets in case of, § 
105 

Insufficiency of personalty, § 105 
Insurance proceeds, § 114 
intangible property, § 97 
Interest, generally, post 
Investments, post 
Jewelry, § 97 
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Joint bank account, g 117, n. 56 
Judgments, decrees or orders, post 
Leaseholds, § 108 
Legacies, § 99 

Legal and equitable assets distinguished, § 96 
Lien, property as taken subject to, § 117 
Life estate, § 119 

Limitation period, receipt of new assets after 
expiration, effect, § 732, p. 755 
Limitation to property owned at time of death, 
§ 117 

Liquor license, § 97 
Loss of assets, post 

Marshaling, parties to suits, § 745, p. 7S4 
Misappropriation, presumptions, actions on ad¬ 
ministration bonds, § 983, p. 1221 
Money had and received, right of action for, § 
124 

Mortgaged property, § 110 
Mortgages, § 107 

Newly discovered assets, administrator de bonis 
non, propriety of appointment, § 1018 
Obligations, property as taken subject to, § 117 
Ownership of property, §§ 117-125, pp. 1071-1083 
Partnership, interests in, § 113 
Patent rights, § 97 
Payment of claims, g 478 

Defense in proceeding to enforce, § 473, p. 
351 

Reservation of, § 475 
Transfer in, § 468, p. 343 
Pension, § 100, n. 94; § 115, n. 46 
Personal property, § 97 

Plea plene ndministravit alleging want of as¬ 
sets, § 764, p. 805 
Pleading, 

Action for accounting, § 849, pp. 993, 994 
Action on claim, § 774, p. 822 
Deficiency of assets in suit to set aside de¬ 
cedent’s fraudulent conveyance, § 777 
Possession, post 

Power of appointment, property subject to, § 
121 

Power of sale, real property as to which given, 
§ 112 

Presumptions, 

Actions for accounting and settlement, § 849, 
p. 996 

Ownership of property, § 125, p. 1081 
Prima facie liability for, § 247 
Proceeds of sale of real estate, § 104 
Products of soil, § 106 
Property accruing after death, § 126 
Property acquired by representative in fiduciary 
capacity as, § 304 
Property constituting, § 95 
Property disposed of by decedent, §' 123 
Property purchased with proceeds of sale, § 
104 

Public land, interest in, § 109 
Purchase of real property, contract® for, § 112 
Question for jury as to existeuce, § 788, p. 896 
Real property and interest therein, §§ 103-112, pp. 
1059-1068 

Remainders, interest in, § 120 
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Removal into another state, liability as execu¬ 
tor de son tort, § 1064, p. 1360 
Rents and profits, § 105; § 297, p. 1333 
Replication to plea plene administravit alleging 
failure to administer assets, § 768, p. S09 
Report, failure to include property, limitation 
of actions on administration bonds, § 977 
Representative, 

Debts due from as, § 101 
Rents collected by as, § 105 
Reversions, interest in, § 120 

Rights of action as, claim for death of de¬ 
cedent, § 102 

Safe-deposit box, contents of, § 127, n. 29 
Sale of real property, contracts for, § 112 
Sales under order of court, property constitut¬ 
ing as subject to, § 548, p. 489 
Satisfaction of judgment out of, § 805 
Seat in stock exchange as, § 97 
Situs, 

Ancillary administration, § 990 
Jurisdiction of administration proceeding as 
determined by, § 20, pp. 897-903 
Squatter on public land, claim of, § 109 
Standing timber, § 97 
Statutory provisions, 

Exempt property, § 115 

Real property and interest therein, §§ 103, 
105 

Rents and profits as, § 105 
Right of action by personal representative, g 
124 

Surplus on foreclosure of mortgage, § 110 
Testamentary provisions, rents and profits as* 
§ 105 

Title to assets, ancillary and domiciliary repre¬ 
sentatives, § 999 
Trade secret, § 97 

Transmission to domicile of assets remaining in 
hands of ancillary representative, §. 1005 
Trust property, § 118 

Valuation for purpose of computing 1 ' commis¬ 
sions, § 863, p. 1018 
Verdict on issue of no assets, § 790 
Wages or salary, arrears of, § 100 
War risk insurance, proceeds of, § 114 
Wearing apparel, § 97; § 115, n. 46 
Weight and sufficiency of evidence as to own¬ 
ership, § 125, p. 1080 
Widow’s interest as included, § 112 
Assets ultra, replication by personal representative, 
§ 768, p. 808 

Assignment for benefit of creditors, carrying on busi¬ 
ness without authority, authority to sell real es¬ 
tate, § 269 
Assignments, 

Accounting, 

Assignee of legatee or next of kin as party, 
in action for, § 849, p. 991 
Right to require by, 

Assignees of legatees or distributees, § 
830, p. 947 

Assignor of interest in estate, § 830, p. 
947 

Appointment of assignee of next of kin as ad¬ 
ministrator, § 40 
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Burden of proving want of consideration, § 784, 
p. 856, n. 51 

Cause of action, right to sue in representative 
capacity, § 709 

Choses in action, § 306, p. 1355 
Claims, 

Corroboration of evidence in action on claim, 
§ 786, p. 881, n. 49 

Enforcement of payment by assignee, § 473, 
p. 350 

Party plaintiff in action on assigned claim, 
§ 740, p. 766 

Presentation by assignee, § 394, p. 158; § 
410 

Verification of assigned claim, § 418, p. 203 
Distribution of estate, 

Determination of validity in proceeding for, 
§ 524, p. 443 

Intervention by assignee, § 519, p. 432 
Payment to assignee, § 497, p. 396 
Proceeding by assignee, § 515 
Refunding bond on -distribution to assignee, 
§ 490, p. 381 

Retention of indebtedness due from legatee 
or distributee, § 494, p. 391 
Distributive share, 

Parties in actions for, § 742, p. 780 
Probate court’s jurisdiction to determine va¬ 
lidity, § 840, p. 967, n. 69 

Foreign representative, right of assignee to sue 
on choses in action, § 1001 
Issues in action to set aside assignment of mort¬ 
gage, § 781, p. 842 

Lease by coadministrator, § 1043, p. 1319 
Legacy, 

Decree against executor personally in action 
to enforce, § 796, p. 908, n. 73 
Parties to actions for, § 742, p. 780 
Life policy, pleading in action by personal repre¬ 
sentative to cancel, § 772, p. 815, n. 44 
Mortgages, § 307 

Quarantine right of widow as subject to, § 328 
Assigns, personal representatives as including, § 3, 
p. 878 

Assistants, employment of, allowance of credit for, § 
234 

Assumpsit, 

Pleading in action against executor, § 774, p. 824 
Pleading in action for royalties by personal repre¬ 
sentative, § 772, p. 815, n. 44 
Sale of goods of estate before administration 
granted, form of action, § 1068, p. 1371 
Work done by decedent, pleading in action by 
executor to recover, § 772, p. 816 
Attachment, 

Discovery of assets, failure to appear and submit 
to examination, § 163 

Local property of nonresident decedent, effect 
of insolvency of estate and subsequent ap¬ 
pearance of ancillary administrator, § 1013, 

p. 1268 

Payment of claims, enforcement of decree by, § 
473, p. 353 

Priority of claim as affected by, § 461, p. 310 
Settlement of estate, § 837, n. 9T 


Attorneys, 

Accounting, 

By attorney of representative, § 831, p. 950 
Exceptions by representative’s attorney to 
account. § 884, p. 1068, n. 58 
Personal representative of deceased attor¬ 
ney as party in action for accounting, § 
849, p. 991 

Required by attorney for executor, § 830, p. 
945, n. 17 
Advice of, 

Defense to action for breach of administra¬ 
tion bond, § 978 
Employment for, § 223, p. 1209 
Appointment as administrator, § 38; § 46, p. 953 
Appointment by court to defend action against 
estate by administrator, § 787, p. 894, n. 5 1 
Bond, competency as sureties on, § 67, p. 985 
Books or records of attorneys of personal repre¬ 
sentative, production, § 900 
Contract for services of, liability on, § 199 
Co-representative, compensation of attorney act¬ 
ing as, § 872, n. IS 

Discovery of assets, right of person cited for 
examination to counsel, § 163 
Distribution of estate, appearance by, § 519, p. 
434 

Domiciliary representative, appointment as an¬ 
cillary representative, § 992 
Embezzlement by, § 242, p. 1248 
Fees. Attorneys’ fees, post 

Foreign executor, appointment of attorney of as 
administrator with will annexed, § 1031, p. 
12S9 

Itemized statement of services, filing on final 
account, § 882, p. 1063, n. 94 
Lien. Attorneys’ liens, post 

Loss of assets through negligence or fault of, § 
248, p. 1256 

Misappropriation of funds by, § 242, p. 1248 
Notice of rejection of claim, running of limita¬ 
tion period, § 732, p. 745 

Notice to attorney of personal representative, suf¬ 
ficiency of process, § 752 

Payment of claims, recovery of payments made to, 
§ 476, p. 356 

Personal representative sued in both individual 
and representative capacity, right to appear 
in each capacity by different attorney, § 755 
Presentation of claim to, § 410 
Purchase by representative’s attorney, setting 
aside of, § 622, p. 605 

Ratification of contract made by attorney, § 146 
Referee, eligibility as in accounting proceeding, § 
893, p. 1082 

Refunds, overpayments to, § 476, p. 356 
Sale of real property, delegation of testamentary 
power of, § 280 
Sales under order of court. 

Application by, § 546 
Qualification as purchaser, § 598 
Service on attorney of, 

Notice of rejection of claim on, § 426, p. 230 
Order of probate court compelling accounting, 
§ 848, p. 986, n. 5 

Signature to plea plene administravit, § 764, p. 
806 
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Verification of petition in probate proceedings to 
compel accounting, § 848, p. 983 
Attorneys’ fees, 

Abandonment of litigation, allowance for in case 
of, § 223, p. 1211, n. 84 
Accounting and settlement, 

Action for, § 849, pp. 1001, 1002. 

Allowance to personal representative, § 940 
Appeal from order fees on final accounting 
denying motion to set aside for, § 925, p. 
1136, n. 58 

Burden of proof in accounting proceedings, § 
895, p. 1090, n. 37 

Contestant of account, allowance or assess¬ 
ment to contestant, § 941 
Decree in accounting proceedings, validity, § 
903, p. 1100, n. 57 
Fixing fees, § 840, p. 967, n. 69 
Inclusion on account as precluding claim 
against estate, § 386, p. 142 
Personal liability of executor or administra¬ 
tor, § 942, n. 65 

Probate proceedings to compel, § 848, p. 986, n. 
8 

Vacating settlement decrees to permit con¬ 
test as to fees, § 914, p. 1120, n. 18 
Voluntary accounting and settlement pro¬ 
ceedings, § 845, p. 978 

Actions by or against representatives, § 826, pp. 
938-941 

Actual payment of as prerequisite to allowance 
for, § 223, p. 1212 

Administration bonds, recovery in actions on, § 
986, p. 1230 

Administration of estate, priorities as to, § 461, 
p. 314 

Administrator pendente lite, resisting appeal from 
order suspending letters testamentary, § 1040, 
p. 1315, n. 80 

Administrator with will annexed, right to reason¬ 
able expenses, § 1034, p. 1294 
Affidavits in accounting showing conformity to 
statute, § 940 

Allowance, § 223, pp. 1209-1215 

Amount of allowance for, § 227, pp. 1224-1228 

Ancillary, 

Payment of claims, § 1004, nn. 37, 38 
Personalty in hands of as charged with claim 
for services of executor’s attorney in re¬ 
sisting will contest, § 1003, n. 27 

Appeal, 

Attorneys as parties, prerequisite to review 
of allowance of fees, § 928 
Order directing payment, § 925, p. 1137, n. 66 
Bight of attorney, order relating to fees, § 
926, p. 1138, n. 74 

Apportionment, discretion of court, § 465 
Approval of court, allowance of, § 223 
Benefit of estate, allowance for services for, § 
223, p. 1211 

Bill of costs, remuneration for services through 
medium of, § 223, p. 1210, n. 75 
Bills and notes, allowance for against estate, § 
434 

Claims against estate, § 386, p. 140; § 465 
Allowance or rejection of claims, § 434 


Attorneys’ fees—Continued, 

Claims against estate—Continued, 

Evidence to support claim, § 786, pp. 875, 876, 
n. 89; § 786, p. 887. 

Presentation of, § 398, p. 164 
Review of allowance or rejection of claim, § 
433, pp. 251, 256 

Set-off of claim for, § 719, p. 707 
Special proceeding for, § 428, p. 235 
Coexecutor, 

Employing individual counsel against wishes 
of associates, charging against estate, § 
1043, p. 1323, n. 4 

Overpayment to' firm of which acting execu¬ 
tor was member, liability, § 1046 
Cofiduciaries, employment of counsel by, § 224 
Conclusiveness of owner allowing, § 223, p. 1214 
Consent of persons beneficially interested to al¬ 
lowance for, § 223, p. 1212 
Conveyance of real estate in payment of, § 269 
Credit, allowance of credit for, § 223, pp. 1209-1215 
Deceased executor’s or administrator’s represen¬ 
tative, § 1049, p. 1333 

Defective appointment of executor or administra¬ 
tor, credit for charges, § 223, p. 1212 
Discretion of court, post 
Distribution of estate, proceeding for, § 535 
Employment of counsel, 

Approval of as essential to allowance, § 223, 
p. 1214 

Cofiduciaries, § 224 
Prior to appointment, § 223, p. 1212 
Expense of administration, allowance of, § 223, p. 
1212 

Funds out of which allowance made, § 228 
Good faith, allowance as dependent on, § 223, p. 
1209 

Hearing on account, determination of reasonable¬ 
ness and necessity, § 892, p. 1079 
Heirs, agreement between fixing amount of, § 
386, p. 148 

Indebtedness of attorney to estate, deductions be¬ 
fore allowance for, § 223, p. 1212 
Independent executor’s liability, § 1060 
Interest, 

Chargeable on sums paid for prior to allow¬ 
ance, § 215 

Claim for, § 464, p. 336, n. 32 
Jurisdiction to determine amount, § 725, p. 722 
Litigation, allowance for services rendered in 
connection with, § 223, p. 1210 
Misjoinder of parties in action to establish claim 
for, § 740, p. 766, n. 20 

Modification of judgment against representative 
by striking out attorney’s fees, § 799 
Mortgages, stipulation for, § 298, p. 1338 
Nonlegal services, § 227, p. 1227 
Nonresident counsel, employment of, § 223, p. 1212 
Objections, right of legatee, § 884, p. 1068, n. 61 
Opinions of professional witnesses, conclusiveness 
§ 897, p. 1092, n. 55 

Order for payment, noncompliance, breach of ad¬ 
ministration bond, § 963, n. 6 
Order of allowance, conclusiveness, § 223, p. 1214 
Payment of as prerequisite to allowance for § 
223, p. 1212 
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;tomeys* fees—Continued, 

Percentage of recovery, effect of agreement, § 
704, p. 688, n. 29 

Personal liability of representative for, § 223, p. 
1211 

Petition for order requiring administrator to pay, 
treatment of as exception to account, § 887, n. 
17 

Premature suit to have fees paid out of testa¬ 
mentary trust, § 729, p. 727, n. 15 
Propositions of law on question of allowance of 
additional fees, submission in accounting pro¬ 
ceedings, § 902 

Propounding will for probate, allowance for, § 
225, p. 1215 

Protracted litigation, allowance for, § 223, p. 1211, 
n. 84 

Public administrator, validity of charter provision 
requiring county attorney to act and to pay 
fees into county treasury, § 1050, n. 75 
Reasonable charges, credit in account for, § 223, 
p. 1209 

Reasonableness as question for court, § 788, p. 
897 

Refusal of allowance, § 226, pp. 1221-1224 
Removal of administration proceedings, § 839, p. 
964 

Removal proceeding, § 91, p. 1050 
Replication to plea plene administravit in suit to 
recover fees, § 768, p. 809, n. 65 
Representative acting as attorney, § 223, p. 1213 
Revocation of letters, proceeding for, § 85, p. 1029 
Revocation of letters for failure to pay, § 84, p. 
1019 

Sales under order of court, payment out of pro¬ 
ceeds, § 657, n. 70 

Set-off in action by personal representative, § 717 
Temporary or special administrator, 

Allowance, § 1040, p. 1312, n. 44 
Retaining attorney in will contest, liability 
for expense, § 1040, p. 1310 
Testamentary limitation as to amount, § 227, p. 
1227 

Unnecessary expense of, disallowance, § 226, p. 
1222 

Will, employment of attorney other than one des¬ 
ignated by, § 223, p. 1212 
Attorneys in fact, 

Administrator’s right to authorize action in an¬ 
other state, § 1008, p. 1260, n. 22 
Distribution of estate, payment to, § 497, p. 397 
Attorney’s lien, services rendered decedent, enforce¬ 
ment of, § 370, p. 101, n. 12 
Auction sale of personal property, § 310 
Auctioneer’s fees, sale under order of court, payment 
out of proceeds, § 657, n. 70 

Audit, 

Accounts of personal representative, 

Before final settlement, § 843 
Costs, § 942 

Proceedings to set aside fraudulent conveyances, 
§ 787, p. 895, n. 57 

Auditor, 

Accounting and settlement, § 893, p. 1082 
Review of report, § 935, n. 71 
Allowance or rejection of claims by, § 427, p. 231 
Disputed claims, submission to, § 443, p. 263 


Auditor—Continued, 

Distribution of estate, proceedings of, § 522 
Aunts, services rendered decedent, claim for, § 371, p. 
114 

Authentication of claim, pleading in action on claim, 
§ 774, pp. 820, 821 

Authority and duties in general, §§ 141-152, pp. 1096- 
1114 

See also Powers, post 
Duration of, §§ 78-94, pp. 1008-1051 
Evidence, § 71 

Letters as evidence, § 69 

Statutory provisions, controlling effect, § 141, p. 
1096 

Termination of authority, §§ 78-94, pp. 1008-1051 
Plea of termination pending suit, § 763, p. 803 
Automobile insurer, administrator ad prosequendum, 
right to maintain action against after recovery 
of judgment against insured, § 1040, p. 1316 
Award of costs, § 824 

Bad character, administrator, disqualification of, § 

46, p. 947 
Bad faith, 

Coexecutor or coadministrator, liability for Josses. 

§ 1045, p 1325 
Collection of assets, 

Compromise or settlement set aside for, § 181, 
p. 1155 

Liability for failure to collect in case of, $ 
183 

Loss or depreciation of assets, liability in case of, 
§ 247 

Bankruptcy, 

Proceedings against decedent excluding account¬ 
ing by representative, § 834 
Removal on ground of, § 90, p. 1036 
Withdrawal by administrator of plea of discharge 
in bankruptcy, § 767 

Banks, 

Deposits in banks or other places, post 
Executor de son tort, national bank consolidating 
with trust company acting as executor, § 
1064, p. 1364 
Stock, 

'Bank in which decedent held stock as party 
to action for settlement, § 849, pp. 988, n. 
27 

Public administrator, authority to take ' 
charge, § 1051, p. 1336, n. 7 
Belief, replication by personal representative based on 
belief, § 768, p. 808, n. 51 
Beneficiaries, 

Allowance to surviving spouse or family, credi¬ 
tors of, § 365 

Contest primarily between, allowance for expenses 
incurred, § 225, p. 1218 
Deposit of funds, consent to, § 187, p. 1167 
Interest on funds of estate, option as to interest 
or profits, § 212 

Representative as sole beneficiary, capacity in 
which representative sues, § 712 
Transactions with, profit from, § 240 
Bids. Sales under order of court, post 
Bills and notes, 

Acceptance of, liability imposed by, § 203 
Accounting, notes barred by limitations as evi¬ 
dence in action for, § 849, p. 997, n. 58 
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Bills and notes—Continued. r Bills and notes—Continued, 


Additional affidavit of defense in action on note, 

§ 775, p. 830 

Administrator ad colligendum, power to receive 
payment before maturity, § 1040, p. 1315 
Administrator de bonis non, right to take pos¬ 
session of and sue on, § 1023 
Affidavit to support claim, pleading filing of affi¬ 
davit in action on claim, § 774, p. 823 
Amendment by adding or striking out counts in 
action against executor, § 770, p. 812, n. 6 
Answer under oath denying execution of note by 
decedent, § 775, p. 829, n. 17 
Assignment of, power as to, § 306, p. 1356 
Attorney’s fees, 

Allowance for against estate, § 434 
Recovery by claimant on note stipulating for 
payment, § 826, p. 941 

Recovery by representative on note stipulat¬ 
ing for payment, § 826, p. 940 
Burden of proof, 

Explaining possession of notes, § 784, P- 856, 
n. 51 

Individual right of representative, § 784, p. 

857 

Notice of dishonor, § 784, p. 861, n. 8 
Validity of note of decedent, § 784, p. 859, n. 

82 

Want of consideration, § 784, p. 862 
Capacity in which representative is sued, § 715, 
p. 701 

Capacity in which representative sues, § 710, p. 

694 

Claim against estate on note held as collateral, 
presentation of, § 403 
Coexecutors or coadministrators, 

Assignment by one of corepresentatives, § 
1043, p. 1320 

Power to bind estate by making or indorsing 
note, § 1043, p. 1323 
Collection of, § 167, p. 1137 

Conjunctive judgment against person in in¬ 
dividual and representative capacity, § 796, 
p. 909 

Consideration for decedent’s note, burden of 
proof, § 784, p. 862 
Costs, 

Actions against representative personal lia¬ 
bility of representative, § .820, p. 930, 
n. 28 

Personal liability of administrator de bonis 
non, § 820, p. 927 

Death of executor or administrator named as 
payee, person entitled to sue on note, § 710, p. 

695 

Demurrer, 

Action by administrator on note, § 772, p. 

818 

Variance between notes pleaded and exhibits, 

§ 769, n. 83 

Disputed claim on, burden of proof as to, § 452, 
p. 279 

Distribution of estate, distribution in ’kind, § 

' 493, p, 388 
Evidence, 

Action on decedent’s note, § 785, p. y 864, n. 36 
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Evidence—Continued, 

Action on note as claim, § 786, p. 880, nn. 44„ 
85 

Administrator’s handwriting, § 785, p. 864, 
n. 29 

Value of services in action on note, § 785. 
p. 868, n. 89 

Evidence admissible under pleadings, 

Action on claim in favor of estate, § 782, p. 
847 

Action on note as claim against estate, § 782, 
p. 847 

Payment in action on note as claim against 
estate, § 7S2 V p. 848 

Payment under general issue in action on 
claiir against estate, § 782, p. 848 
Execution of note by decedent, proof of, § 781, 
pp. 844, 845 

Executor de son tort, liability for failure to- 
enforce collection, § 1065, p. 1365 
Expenses of enforcing notes, allowance for, § 
225, p. 1220 
Foreign representative, 

Right to sue on bill or note, § 1008, p. 1259 
Transfer by, right of transferee to sue, § 
1001 

Indorsement of, power as to, § 306, p. 1356 
Inventory and appraisal, inclusion of, § 133 
Issues in action on, § 781, p. 843 
Joint note, liability of estate on, § 3G9 
Liability on estate by giving or indorsing, § 203 
Mental capacity of deceased maker as question 
for jury, § 788, p. 898 

Nonclaim statutes, applicability to bar payee’s 
action on, § 398, p. 165 

Ownership as question for jury, § 7S8, p. S96 
Payment, 

Claims by giving or assigning note, § 468,. 
p. 342 

Legacy by note, § 492 

Plea in action by personal representatives on 
note, § 772, p. 817 
Demurrer to, § 772, p. 818 
Pleading, 

Action by personal representative, § 772, p, 
816 

For conversion, § 779, p. 835, n. 81 
Action on note as unmatured claim, § 774, p. 
824 

Credits, payment and offsets against claim 
on note, § 774, p. 823 

Verification of claim on note, § 774, p. 821, 
n. 13 

Power to impose liability by giving, § 203 
Presentation of claim, 

Payee as authorized to make, § 410, n. 5 
Production of original, § 417, p. 197 
Presumptions, 

Accounting proceedings, § 895, p. 1086 
Consideration for decedent’s note, § 784, p. 
852 

Delivery by decedent, § 784, p. 852, n. 3 
Execution by, decedent’s mark, § 784, p. 852, 
n. 3 

Proof in actions on notes by or against personal 
representatives, § 781, pp. 844, 845 
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Bills and notes—Continued, 

Protest, waiver of notice of, § 203, n. 17 
Question for jury as to genuineness, § 788, p. 896 
Receipt of proceeds, evidence in action for ac¬ 
counting, § 849, p. 998 

Representative executing notes, capacity in which 
representative is sued, § 715, p. 701 
Right to sue in individual or representative ca¬ 
pacity, § 710, p. 694 

Sales under order of court, lien of note given for 
unpaid purchase price, § 601, p. 571 
Set-off, 

Legacies or distributive shares in actions by 
personal representatives on notes, § 719, 
p. 708 

Rent by maker in action by payee’s execu¬ 
trix, § 719, p. 706, n. 68 

Special or temporary administrator, appointment 
to bring action on, § 1035, p. 1297 
Special replication to plea of limitations, § 76S, 
p. 809, n. 57 

Transfer, power in respect of, § 306, p. 1356 
Value, instructions assuming value in action for 
accounting, § 849, p. 998 

Variance between pleading in action on note and 
claim presented, § 774, p. 820 
Variance in action against representative, § 783, 
p. 850 

Verdict in action against defendant individually 
or representative capacity, § 790 
Verification, 

Answer denying agency of person signing 
note for decedent, § 775, p. 829 
Pleading by personal representation denying 
execution or signature, § 771 
Bills in action or other proceeding. 

Accounting and settlement, § 849, pp. 992-994 
Action by or against administrators or executors 
' in general, §§ 757-761, pp. 795-801 
Accounting, § 779, p. 840, n. 39 
Administrator against coadministrator, § 779, 
p. 834 

Enforcement of stockholders’ liability, § 779, 
p. 841, n. 43 

Foreclosure of mortgage, § 779, p. 837 
Recovery of realty, § 779, p. 840 
Setting aside gifts in contemplation of death, 
§ 779, p. 840, n. 39 
Specific performance, § 779, p. 837 
Avoidance of decedent’s sales or transfers, § 
779, pp. 832, 833 

Claim in favor of estate, § 772, pp. 815-817 
Claims against estate, § 774, pp. 818-827 
Legacies or distributive shares, § 778 
Recovery of personal property belonging to es¬ 
tate, § 779, p. 836 

Removal of administration to equity, § 839, p. 
963 

Suit to set aside decedent’s fraudulent convey¬ 
ance, § 777 

Bills of costs, attorney’s fees, remuneration for serv¬ 
ices through medium of, § 223, p. 1210, n. 75 
Xiills of discovery, estate’s liability for costs, § 821, 
p. 935, n. 88 
Bills of exceptions, 

Distribution of estate, appeal from order of dis¬ 
tribution, § 534, p. 468 


Bills of exceptions—Continued, 

Necessity, accounting proceedings, § 931, p. 1146 
Bills of particulars, 

Accounting and settlement, action for, § 849, p- 


994 

Discovery of assets, proceeding for, § 161, p. 1129 
Bills of review, sales under order of court, review 
■ by, § 584, p. 543 

Bills of sale, sale of personal property, transfer of 
title as requiring, § 315 

Blank indorsements, power to fill, § 306, p. 1356, n. 56 
Blood relationship, services rendered decedent by per¬ 
sons in, claims for, § 371, p. 107 
Board and lodging, 

Burden of proof, 

Action on claim, § 784, pp. 859-869 
Payment, § 784, pp. 860, 861 
Corroboration of evidence in action on claim, § 
786, p. 883, n. 65 

Degree of proof in action on claim, § 786, pp. 
883-886 

Evidence in action on claim, § 785, pp. 865-869; 
§ 786, pp. 883-893 

Admissibility under pleading, § 782, p. 847 
Parol evidence of claim, § 786, p. 8S2, n. 52 
Claim of person in family relationship, § 
786, p. 886 
Payment, 

Burden of proof, § 784, pp. 860, 861 
Evidence in action on claim, § 786, p. 893 
Pleading in action on claim, § 775, p. 828 
Presumption, 

Agreement to pay, § 784, p. 855 
Application of payments to older items 
of account, § 784, p. 854, n. 31 
Presumptions as to disputed claims, § 452, p. 278 
Bodily infirmities, executor, disqualification by, § 28, 


p. 910 

Body execution against representative for costs, § 825 
Bona fide purchasers. 

Decedent’s property at execution sale, § 811 
Sale of real property, testamentary authority, & 


293 

Sales under order of court, protection of, § 643 
Title or rights acquired, 

Executor de son tort, § 1066 
Personal property, § 320 


Bonds, 

Action, 

Capacity in which representative sues, § 710 r 
p. 695 

Representative executing bonds, capacity in 
which representative is sued, § 715, p. 
701 

Accounting, suit to compel, § 849, p. 999, n. 83 
Administration bonds, generally, ante 
Administrator de bonis non, right to take pos¬ 
session of and sue on, § 1023 
Appeal, 

Accounting and settlement of personal repre¬ 
sentative, § 930 

Allowance or rejection of claims, § 433, p. 
253 

Disputed claims, order or judgment of pro¬ 
bate court, § 455, p. 298 

Distribution of estate, order or decree in 
proceeding for, § 534, p, 467 
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Bonds—Continued, 

Appeal—Continued, 

Removal, § 91, p. 1047 

Burden of proving signature of decedent, § 784, 
p. 861 

Claim against estate, premium on, § 388 
Debts and legacies, bond to pay, 

Execution in action on, § 806, p. 919 
Relieving executor from accounting, § 834 
Distribution of estate, 

Appeal from order or decree in proceeding 
for, § 534, p. 467 
Refunding bonds, § 490, p. 379 
Power as to sale, § 307 
Public administrator, 

Administration bonds. Public administra¬ 
tors, post 

Official bond, § 1051, p. 1336 
Representative executing bonds, capacity in 
which representative is sued, § 715, p. 701 
Right to sue in individual or representative ca¬ 
pacity, § 710, p. 695 
Sales under order of court, post 
Temporary or special administrators, post 
Title, bond for, 

Conveyance in accordance with, power to 
execute, § 267, p. 1280 

Pleading in action against representative, 
§ 779, p. 840, n. 42 

Withdrawal of estate from administration, § 11 
Bookkeepers, employment of, allowance of credit for, 
§ 234 

Books and papers, 

Coexecutors and coadministrators, custody and 
inspection, § 1043, p. 1320 
Custody, § 185 

Discovery of assets, recovery in proceeding for, 
§ 158, p. 1122 

Production, stating and settling accounts, § 900 
Books of account, 

Corroborative evidence in action on claim, § 786, 
p. 883 

Duty of keeping, $ 186 
Borrowing money, 

Authority to borrow, § 202 

Expenses incurred in, allowance for, § 217, n. 40 
Independent executor’s power, § 1057, p. 1353, n. 
83 

Notes, assent of probate court, § 203 
Bounties, assets as including, § 100, n. 94 
Breach of contract, 

Evidence, § 786, p. 877, n. 97 

Admissible under pleadings in action against 
personal representative, § 782, p. 845 
Liability of estate, § 198 
Pleading, 

Action against personal representative, § 779, 
p. 838 

Action on claim, § 774, p. 822 

Breach of contract for services, § 774, p. 

' 825 

Presentation of claim for damages, § 398, p. 164 
Question for jury, as to breach of contract for 
services, § 788, p. 899 

Breach of covenant, pleading in action by or against 
personal representatives, § 779, p. 838 


Breach of duty by personal representative, pleading 
in action for settlement, § 849, p. 993 
Breach of trust, failure of representative to account 
as, § 835 

Bribery, discovery of assets, recovery of bribe in pro¬ 
ceeding for, § 158, p. 1121, n. 14 
Bringing property into jurisdiction after decedent’s 
death, ground for ancillary administration, § 990 
Brokers, 

Contract for commission to, liability on, § 199, n. 
77 

Employment of, allowance of credit for, § 234, n. 
28 

Evidence in action on claim for services, § 786, p. 
887 

Brothers, services rendered decedent by, claim for, § 
371, p. 113 

Building and loan associations, dues or assessments 
paid on stock belonging to estate, allowance of 
credit for, § 238, p. 1240 
Buildings, assets as including, § 112 
Bulk, sales under order of court, § 595 
Burden of proof, 

Accounting and settlement, 

Actions for, § 849, p. 996 
Compulsory proceedings in probate court, § 
848, p. 984 

Ex parte settlements, § 909 
Opening or setting aside, § 919 
Actions by or against personal representatives, § 
784, pp. 856-862 

Executors de son tort, § 1068, p. 1375 
Administration bonds, actions on, § 983, p. 1222 
Allowance to surviving spouse or family, 
Application to court, § 359 
Appraisement, caveat to return, § 352, p. 62 
Annual or partial settlements of personal repre¬ 
sentatives, overcoming presumption of cor¬ 
rectness, § 910 

Application for leave to issue execution against 
representative, § 806, p. 917 
Appointment proceedings, § 60, p. 967 
Assets, ownership, § 125, p. 1079 
Bills and notes, ante 

Classification of claims, proceedings for, § 461, p. 
328 

Collection of assets, post 
Compensation of personal representative, right 
to, § 880, p. 1057 

Decree settling personal representative’s account, 
duty of applicant for execution to show that 
decree remains unsatisfied, § 903, p. 1104 
Discharge, proceeding for, § 79 
Discovery of assets, proceeding for, § 162 
Disputed claim, 

Presentation of claim, § 452, p. 279 
Proceedings in probate court, § 452, p. 278 
Distribution of estate, proceedings for, § 521 
Engaging or continuing in business, exercise of 
power in accordance with testamentary di¬ 
rections, § 195 

Ex parte settlements of personal representatives, 
error or impropriety, § 909 
Instructions on burden in action by or against 
representative, § 789, p. 901 
Inventory and appraisal, proceeding to compel, § 
136, p. 1092 
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Burden of proof—Continued, 

Payment, post 
Presentation of claims, § 419 

Disputed claims, § 452, p. 279 
Priority of claim, § 461, p. 328 
Real property, actions to recover or protect pos¬ 
session, § 258 

Revocation of letters, § 85, p. 1025 
. Sale of real property, proceeding to set aside, § 
294, p. 1327 

Sales under order of court, post 
Services rendered decedent, claim for, persons in 
family relation, § 371, p. 107 
Specific performance, contracts of decedent relat¬ 
ing to real estate, § 267, p. 1279 

Burial, 

Claim against estate for expenses, § 384, pp. 135- 
138 

Duties in respect of burial of decedent, § 141, p. 
1097; § 144 
Burial lots, 

Claims against estate, § 385 
. Expense of, allowance, § 230, p. 1231 
Sale of, testamentary power of sale as including, 
§ 281 

Burial of decedent, § 141, p. 1097; § 144 
Business, 

Engaging or continuing in business, post 
Place where decedent engaged in, jurisdiction of 
administration proceedings, § 18 
Business capacity, administrator, competency as af¬ 
fected, § 46, p. 947 

Business experience, executors, lack of as disqualify¬ 
ing, § 28, p. 910 

Business manager, evidence in action on claim for 
services, § 786, p. 887 
Cancellation of instruments, 

Assignment of life policy, pleading in action by 
personal representative, § 772, p. 815, n. 44 
Contract, 

Induced by fraud, pleading in action by ad¬ 
ministrator, § 779, p. 833 
Sale of real property, right to cancel, § 267, 

p. 1281 

Deed, 

Action for accounting, § 849, p. 999, n. 83 
Local administrator’s deed of lands which 
only foreign executrix could sell, § 1001, 
n. 1 

Evidence in action on claim, § 786, p. 880 
Judgment by or against representative, § 797 
Pleading in action by or against representatives, § 
772, p. 815, n. 44; § 779, pp. 833, 841 
Cancelled checks, sufficiency as vouchers, accounting 
proceedings, § 898, p. 1094, n. 67 
Capacity, 

Defendant to act as personal representative, 
pleading, § 758, p. 799 

Personal representative appeals from order or de¬ 
cree in proceedings for settlement of accounts, 
§ 926, p. 1139 

Property is held by personal representative, 
Coverage of administration bonds, § 955 
Determination at hearing on account, § 892, p. 
1079 


Capacity—Continued, 

Representative sues or is sued, §§ 707-716, pp. 
692-703 

Foreign representative, right to sue as indi¬ 
vidual, § 1008, p. 1258 
Pleading, § 758, pp. 795, 796, 798, 799 
Process, action against defendant in repre¬ 
sentative capacity, proper service as pre¬ 
requisite to imposition of individual lia¬ 
bility, § 752 

Representative as party in both individual 
and representative capacity, § 748 
To sue or be sued, §§ 688-690 

Verification of denial of capacity, § 771 
Capias ad satisfaciendum, judgment against repre¬ 
sentative enforced by, § 806, p. 919 
Caption of pleading, description of. 

Defendant in action against executor or adminis¬ 
trator, § 758, pp. 798, 799 
Plaintiff, § 758 

Care of decedent. Services, generally post 
Cash, 

Assets, status as, § 97 
Payment of legacy or bequest in, § 492 
Personal property, sale for, § 312 
Sales under order of court for, § 597 
Casket, evidence of value, § 785, p. 864, n. 40 
Caveat, 

Appointment, proceedings for, § 56 
Discharge, proceedings for, § 79 
Renunciation of executorship, filing as equivalent 
to, § 29, p. 919 
Caveat emptor, 

Applicable to purchase of decedent’s property at 
execution sale, § 811 

Lease of real property, doctrine as applicable to, 

§ 297, p. 1332 

Mortgages, rule as applied to, § 298, p. 1338 
Sale of real property, testamentary authority, rule 
as applying, § 293 

Sales under order of court, rule as applying to, § 
642 

Certainty, presentation of claims, statement of claim, 
§ 417, p. 197 

Certificate of unreasonable resistance of claim as pre¬ 
requisite to costs against representative, § 820, pp. 
931, 932 
Certified copies, 

Inventory or appraisal as evidence, § 785, p. 871 
Letters testamentary or of administration as evi¬ 
dence, § 785, p. 870 

Evidence of authority, § 786, pp. 893, 894 
Certiorari, 

Accounting and settlement of personal representa¬ 
tive, § 924 
Appointment, 

Administrator de bonis non, review, § 1020, 
n. 60 

Remedy as available, § 64, p. 974, n. 35 
Distribution of estate, § 534, p. 465 
Cestui que trust, administrator, appointment as, § 37 
Change of, 

Representative’s domicile affecting jurisdiction of 
accounting proceedings § 841 
Venue, actions against personal representatives, § 
728 
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Character, 

Bad character, administrator, disqualification, § 
46, p. 947 

Executor, qualifications as affected, § 28, p. 911 
Charges, § 850, pp. 1002-1005 

Distribution of estate, determination as to pay¬ 
ment of before ordering, § 524, p. 442 
Duty as to payment, § 367, p. 93 
Probate court’s jurisdiction to determine validity 
in accounting proceedings, § 840, p. 969 
Sales under order of court, payment out of pro¬ 
ceeds, § 655 
Chattel mortgages, 

Allowance to surviving spouse or family out of 
property subject to, § 337, p. 40, n. 57 
Answer by administrator in suit to foreclose, § 
779, p. 837, n. 16 
Application of proceeds, § 303 
Attack on validity, § 301 
Authority to execute, § 303 
Order of court as essential, § 303 
Power as to sale of, § 307 
Redemption of mortgaged personalty, § 301 
Rights and duties as to mortgaged personalty, § 
301 

Title acquired by mortgagee, § 303 
Chauffer, evidence in action on claim for services, § 
786, p. 887 
Cheeks, 

Corroborative evidence in action on claim, § 7S6, 
p. 883* n. 63 

Evidence in actions by or against representatives, 
§ 785, p. 870 

Ownership as question for jury, § 787, p. 896 
Children. Allowance to surviving spouse or family, 
ante 

Chilling bidding, sales under order of court, § 600 
Choses in action, 

Assignment of, effect, § 306, p. 1355 
Charging personal representative, § 850, p. 1005 
Commissions, § 863, p. 1017 
Debts, transfer in satisfaction of, § 306, p. 1355 
Disposal, power of, § 299, p. 1343 
Foreign debts, transfer in satisfaction of, § 306, p. 
1355 

Inventory and appraisal, inclusion of, § 133 
Sale of, power to sell, § 306, pp. 135*4-1357 
Christian name, sales under order of court, omission 
of in notice of proceeding, § 564, p. 520 
Circuit court. 

Jurisdiction, § 725, p. 715, n. 77 
Insolvent estates, § 670, n. 56 
Removal of administration proceedings to, § 839, 
pp. 961-965 

Circumstantial evidence, 

Action on claim, § 786, p. 878 

Claims for services, § 786, p. 884 
Services rendered decedent by person in family 
relation, rebuttal of presumption, § 371, p. 
107 

Citation, 

Accounting, probate proceedings to compel, § 848, 
pp. 982, 983 

Accounts, citation before stating and settling, § 
846, pp. 978-981 
Appointment, 

Proceedings, § 53 


Citation—Continued, 

Appointment—Continued, 

Without issuance, § 73 

Appraisement, allowance to surviving spouse or 
family, § 352, p. 61 

Discovery of assets, jurisdiction as acquired by 
service, § 157 

Disputed claims, proceedings in probate court, § 
449 

Payment of claims, enforcement, § 473, p. 350 
Removal, proceeding for, § 91, p. 1041 
Revocation of letters, proceeding for, § 85, p. 1023 
Sales under order of court, §§ 564,’565, pp. 517— 
523 

Citizenship, executors, qualification of, § 28, p. 914 
Civil action, administration proceeding as, § 12 
Claims, §§ 367-481, pp. 93-364 
See, also, Debts, post 

Accord and satisfaction of claim against estate, 
§ 788, p. 897 

Accounting by representative while claims are 
outstanding, § 829, p. 944 
Acknowledgment of debt barred by limitation, § 
382, p. 132 

Administration bond, premium on, § 388 
Administration expenses, § 388 
Presentation of claim, § 401 
Admission in pleading of validity, § 774, p. 823 
Admission of liability, § 786, p. 893 
Advances, 

Evidence as to advances for payment of 
claims, § 786, p. 879 

Liability in respect to advances for benefit 
of estate, § 387 

Reimbursement for advances to pay claims, § 
463 

To decedent, § 374 
Affidavits, 

Defense in action on claim, § 775, pp. 829, 
830 

To support claim, pleading making or pre¬ 
sentation of aflidavit, § 774, pp. 822, 823 
Verification by as essential, § 418, p. 200 
Agreement of representative to pay, estate as 
bound by, § 392 
Alimony, 

Liability of estate, § 391, p. 154, n. 14 
Presentation, § 398, p. 164 
Allowance of claims, ante 
Amendment, 

Pleading alleging presentation, § 774, p. 820, 
n. 99 

Pleading in action based on rejected claim, 
§ 770, p. 812, n. 7 

Verification of amended claim, § 418, p. 203 
Answer in action on claim against estate, § 775 r 
pp. 827-829 

Antenuptial agreement, 

Liability created, § 391, p. 154, n. 13 
Presentation of claim, § 398, p. 164 
Application of payments on, § 470 
Approval, claims of executors or administrators, 
§ 390 

Assessments, liability in respect of, § 380 
Assets, pleading assets in action on claim, § 774, 

p. 822 

Assignments, ante 
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Claims—Continued, 

Attorney appointed to defend action against es¬ 
tate by administrator, § 787, p. 894, n. 57 
Attorney’s fees and expenses, 

Allowance to claimants in proceedings 
against representative, § 826, p. 940 
Presentation, § 398, p. 164 
Services in contesting representative's claim, 
§ 826, p. 940 

Services rendered estate, § 386, pp. 140, 145 
Attorney’s lien, services rendered decedent, § 370. 
p. 101, n. 12 

Authentication, pleading in action on claim, § 
774, pp. 820, 821 

Bill in action on claims, § 774, pp. 818-827 
Board and lodging, ante 
Bond, premium on, § 388 

Breach of contracts, pleading in action on claim 
§ 774, p. 822 

Contract for services, § 774, p. 825 
Breach of personal covenant, liability of estate, 
§ 375 

Burden of proof, 

Action on claims against estate, § 784, pp. 
858-862 

Classification of claims, § 461, p. 328 
Burial expenses, § 384, pp. 135-138 
Burial lot, § 385 

Classification, §$ 458-461, pp. 307-330 

Appeal from judgment, § 461, p. 329 
Burden of proof, § 461, p. 328 
By judgment, § 796, p. 909 
Common law, § 460 

Conclusiveness of judgment, § 461, p. 329 
Correction of erroneous classification, § 461, 
p. 329 

Ministerial acts, § 461, p. 328 
Money judgment as rendered in proceeding, 
§ 461, p. 329 
Proceeding, § 461, p. 328 
Statutory provisions, § 461, p. 309 
Commissioner of accounts, jurisdiction to settle 
conflicting claims, § 840, p. 968, n. 70 
Common law, 

Classification and priorities, § 460 
Retention of assets for payment of claim of 
executor or administrator, § 462, p. 330 
Community property, presentation of claims bas¬ 
ed on appropriation of, § 398, p. 164 
Compensation of personal representative, § 388 
Complaint in action on claims against estate, § 
774, pp. 819-827 

Compromise and settlement, post 
Computation of limitation period, § 382, p. 129 
Consent to determination by surrogate on settle¬ 
ment of executor’s accounts, § 732, p. 747 
Consideration, enforceability as dependent on, § 
367, p. 95, n. 61 
Contingent claims, post 
Continuing obligation, § 381 
Contracts, 

Enforceability of claims arising out of con¬ 
tracts of deceased, § 367, p. 95 
Pleading in action on claim based on con¬ 
tract, § 774, pp. 822, 823 
Contribution, joint obligation, § 369 

34 C.J.S.—89 


Claims—Continued, 

Corporations, 

Presentation, § 398, p. 163 
Verification, § 418, p. 204 
Correctness, verification, § 418, p. 201 
Corroboration of evidence in action on claim, § 
786, pp. 881—883 
Costs, 

Actions on claim against estate. 

Estate’s liability, § 821, p. 934 
Personal representative’s right to costs, 

§ 822 

Representative’s liability, § 820, p. 931 
Affected by unreasonable resistance of claim, 
personal liability of representative, § 
820, pp. 930, 931 

Awarded to successful claimant, § 819 
Covenants of decedent, § 375 
Credits, 

Issue as to allowance, § 781, p. 843 
Pleading in action on claim, § 774, p. 823 
Cross-action on claim against estate, § 775, p. 828 
Crypt in mausoleum, § 385 
Death, 

Claims arising after death of decedent, §§ 
383-389, pp. 134-151 
Administration expenses, § 388 
Advances to estate, § 387 
Allowance directly against estate, § 383 
Attorney’s fee, § 386, p. 140 
Burial expenses, § 384, pp. 135-138 
Burial lot, § 385 

Funeral expenses, § 384, pp. 135-138 
Legal services, § 386, p. 144 
Loans to estate, § 387 
Monuments, § 385 
Nonclaim statute, § 401 
Services rendered to estate, § 386, pp. 
140-148 

Support furnished family, § 389 
Tombstones, § 385 

Obligations or debts payable after, § 378 
Debts payable after death, § 378 
Declaration in action on claim against estate, § 
774, pp. 819-827 

Declarations of decedent or representative in 
action on claim, § 785, p. 865 
Deeds, covenant by, § 375 
Deficiency, secured claims, § 368 
Defined, § 367, p. 95 
Degree of proof, § 786, pp. 874-876 
Demand, 

Condition precedent to action for settlement, 
§ 849, p. 988, n. 37 

Pleading demand in action on claim, § 774, 

p. 821 

Presumption of demand for payment, § 784, p. 
851 

Demurrer in action on claim, § 776 
Deposit in court to meet claim, order requiring, 
§ 796, p. 910 

Discretion of court, attorney’s fees for services 
rendered estate, § 386, p. 145 
Dismissal of action on claim, § 791 
Disputed claims, post 

Distributees, presentation of, § 398, p. 167 
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Claims—Continued, 

Distribution of estate, determination of adverse 
claims in proceeding for, § 524, p. 443 
Domestic relations, claims arising out of, § 391, 
p. 154 

Encumbered property, priority in respect of, § 
461, p. 311 

Entirety, exhibition or presentment in, § 417, p. 
197 

Equitable assets, priority in respect of, § 461, p. 
311 

Evidence, 

Action on claims against estate, § 785, pp. 
863-869; § 786, pp. 874-893 
Admissibility under pleadings, § 782, pp. 
847, 848 

Admissible under pleadings in action on 
claim in favor of estate, § 782, pp. 846, 
847 

Proceedings to enforce payment, § 473, p. 
351 

Second audit, § 435 

Exhibition to personal representative, time, § 
394, p. 157 

Ex parte proof at time of presentation, suffi¬ 
ciency, § 394, p. 158 
Expenditures and expenses, post 
Failure to file in time, presentation in form of 
exceptions to final account, § 886, p. 1071 
Filing, 

Answer alleging failure to file, § 775, p. 827, 
n. 93 

Court having probate jurisdiction, § 394, p. 
157 

Pleading in action for money had and re¬ 
ceived, § 774, p. 824 

Pleading in action on claim, § 774, p. 821 
Fraud, pleading fraud, § 774, p. 824 

Defense in action on claim, § 775, p. 828 
Funeral expenses, § 3S4, pp. 135-138 

Pleading in action on claim, § 774, p. 827 
Presentation of claim, § 401 
Gratuitous services, post 

Guaranty contracts, responsibility of estate, § 
376 

Heirs, presentation, § 398, p. 167 
Illegal claims, enforceability against estate, § 
367, p. 95 

Income taxes, § 380 

Indebtedness, pleading indebtedness in action on 
claim, § 774, pp. 822, 823 

Indemnity agreement, enforceability of claims 
arising out of, § 367, p. 96, n. 67 
Independent executor, powers and duties, § 1057, 
p. 1354 

Inheritance taxes, allowance, § 380 i 
Insolvency proceedings, consideration and ad¬ 
judication, § 672 
Insolvent estates, post 

Instructions in actions on claims against estate, 

§ 789, p. 901 

Insurance policies, money borrowed on, § 374 
Interest, post 

Issues in actions on claims against estate, § 781, 
p. 843 


Claims—Continued, 

Joint and several obligations of decedent and 
others, pleading in action on claim, § 774, 
p. 827 

Joint obligations, 

Decedent and others, pleading in action on 
claims, § 774, p. 827 
Liability of estate, § 369 
Judgments or decrees, 

Actions on claims against estate, §§ 793-812, 
pp. 904-925 

Against representatives as claims, § 812 
Classification of claims, 

Appeal from judgment, § 461, p. 329 
By judgment, § 798, p. 909 
Conclusiveness of judgment, § 461, p. 
329 

Money judgment as rendered in proceed¬ 
ing, § 461, p. 329 

Contingent nature, § 377, p. 124, n. 21 
Pleading judgment as claim, § 774, p. 823 
Presentation of claims, 

Against estate reduced to judgment, § 
398, p. 168 
Time, § 405, p. 179 

Priority of claim based on, § 461, p. 323 
Verification of claims reduced to, § 418, p. 202 
Judicial sales, claims arising out of judicial sales 
set aside, § 391, p. 153 
Jurisdiction, 

Pleading in action on claim, § 774, p. 823; § 
775, p. 827, n. 92 

Probate court’s jurisdiction to determine val¬ 
idity, § 840,* p. 967, n. 69 
Justness, verification, § 418, p. 201 
Knowledge, 

Necessity of presenting in case of, § 395 
Representative as to claim, necessity of pre¬ 
senting claim before suing, § 700, p. 675 
Laches, § 735 

Bar of, § 382, p. 129 

Claim of representative as barred by, § 390 
Last illness, expenses of, § 391, p. 153 
Liability of estate, §§ 367-393, pp. 93-156 
Liens, 

Assertion against assets, § 367, p. 94, n. 56 
Secured creditors, § 368 
Limitations, 

Actions on claims, § 732, pp. 732-756 
Burden of proving commencement of suit on 
claim within statute, § 784, pp. 857, 858 
Claims barred, § 382, pp. 128-134 

Acknowledgment of debt, § 382, p. 132 
Assertion of bar as essential, § 382, p. 130 
Bar accruing after death, § 3S2, p. 131 
Creditors interposing bar, § 3S2, p. 133 
Estoppel to plead statute, § 382, p. 134 
Heirs or devisees as authorized to waive 
bar, § 382, p. 131 

Interposition of bar, § 382, p. 133 
Legatees interposing bar, § 382, p. 133 
New promise by decedent, § 382, p. 132 
Part payment, § 382, p. 132 
Pleading barred claims, § 774, p. 827 
Promise to pay debt, § 382, p. 132 
Testamentary provisions, § 382, p. 132 
Waiver of bar, § 382, p. 130 
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Claims—Continued, 

Limitations—Continued, 

Provable claim as one not barred, § 367, p. 95, 
n. 62 

Litigation expenses, § 388 
Loans to, 

Decedent, enforceability against estate, § 374 
Estate, § 387 

Lodging. Board and lodging, ante 
Loss of priority, § 461, p. 329 
Medical services rendered family of decedent, § 
389 

Money lent, pleading, § 774, p. 824 
Money paid, pleading in action on claim, § 774, p. 
824 

Money received, pleading in action on claim, § 774, 
pp. 824, 825 
Monuments, § 385 
Mortgages, covenant by, § 375 
Municipal corporations, verification of claims, § 
418, p. 202 

Nature of claims to be presented prior to action, 

§ 700, pp. 675-678 

Necessaries furnished family, § 391, p. 155 
Negotiations after rejection of claim, limitation 
statute suspended, § 732, p. 750 
Next friend, verification of claim, § 418, p. 204 
Noil est factum, plea in action on claim, § 775, p. 
827, n. 92 

Nonclaim statutes, post 

Nonresident creditors, presentation, § 398, p. 163 
Not guilty plea in action on claim, § 775, p. 827, n. 
92 

Notice, 

Claimant of filing account, § 846, p. 979 
Creditors as entitled to notice for presenta¬ 
tion, § 411, pp. 186-190 
Creditors to file, question for jury as to suf¬ 
ficiency, § 788, p. 897 

Creditors to present claims, presumption of 
publication, § 784, p. 853 
Oath, verification by, § 418, p. 200 
Objections, 

Answer as constituting objection to complaint 
in action on claim, § 775, p. 828 
Hearing on, § 453, p. 287 

Obligation of decedent, enforceability against es¬ 
tate, § 367, pp. 93-97 

Offsets, issue as to allowance, § 781, p. 843 
Oral claim, sufficiency as condition precedent to 
action, § 700, p. 678 

Ownership of claim, presumption, § 784, p. 852 
Parol evidence in action on claim, § 785, p. 865 
Parties, 

Actions to enforce claims, § 740, pp. 765-768 
Defendant in actions to establish rejected 
claims, § 740, p. 768 
Partnership, verification, § 418, p. 203 
Pawned articles, amounts loaned on as debt of 
estate, § 367, p. 94, n. 58 
Payment, post 

Performance of contract out of which arising, § 
367, p. 97 

Personal covenant, breach of, § 375 
Personal property, title to as taken for purpose of 
paying, § 299, p. 1342 


Claims—Continued, 

Petition in action on claims against estate § 774, 
pp. 818-827 

Place of presentation, § 409 

Plea in action on claim, § 775, pp. 827-829 

Pleading, 

Actions on, 

Claims against estate, §§ 773-776, pp. 818- 
830 

Claims in favor of estate, § 772, pp. 815- 
818 

Demurrer alleging failure to file claim in time, 
§ 769, n. 81 

Limitations, § 382, p. 129 
Prayer for allowance, necessity of, § 417, p. 195, n. 
46 

Preference in payment, pleading, § 775, pp. 827, 
828 

Preferred claims, evidence of payment under plea 
of plene administravit, § 782, p. 846 
Premature commencement of action on claim af¬ 
fecting representative’s personal liability for 
costs, § 820, p. 932 

Preponderance of evidence required to prove 
claim, § 786, p. 874 
Presentation of claims, post 
Presumptions in actions on claims against estate, 
§ 784, pp. 852-855 

Primary liability, joint obligation, § 369 
Principal and surety, claims arising under con¬ 
tract of suretyship, § 376 
Priorities, post 

Probate court’s jurisdiction to determine validity, 
§ 840, p. 967, n. 69 
Probate of will, expense of, § 388 
Proceedings to enforce payment, § 473, pp. 350- 
354 
Promise, 

Pay debt barred by limitation, § 382, p. 132 
Pleading promise in action on claim, § 774, pp. 
822, 823 

Proof within statutory period, § 394, p. 157 
Pro rata payment, judgment providing for, § 796, 
p. 909 

Publication of notice to present, costs, personal 
liability of representative affected by failure 
to publish notice, § 820, p. 931 
Purchase money, amount due under contract, § 
367, p. 97 

Purchase of claims, §§ 304, 393 

Question for jury as to validity, § 788, p. 896 

Refund, liability of creditor, § 476, pp. 355-358 

Re-interment of deceased, § 384, p. 137, n. 65 

Rejection. Allowance or rejection of claims, ante 

Relatives, verification, § 418, p. 206 

Release, 

By creditors, § 477 
Question for jury, § 788, p. 897 
Reliance on security, § 368 
Rents accruing in future, contingent nature, § 
377, p. 124, n. 21 
Representative, 

Accounting, while claims are outstanding, § 
829, p. 944 

Allowance of claims, § 390 
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Claims—Continued, 

Representative—Continued, 

Appointment of special administrator to ex¬ 
amine and report on claims of, § 1040, p. 
1312 

Attorney's fees and expenses 

Allowance to claimants in proceedings 
against representative, § 826, p. 940 
Services in contesting representative’s 
claim, § 826, p. 940 

Costs affected by unreasonable resistance of 
claim, personal liability of representative, 
§ 820, pp. 930, 931 
Costs in action on claims, 

Personal representative’s right to costs, § 
822 

Representative’s personal liability, § 820, 
p. 931 

Declarations of representative in action on 
claim against estate, § 785, p. 965 
Expenses of representative resisting claim, § 
826, p. 939 

Judgments against representatives as claims, 
§ 812 

Jurisdiction of actions on claims of, § 725, p. 
722 

Limitation as respects claims due estate from, 
§ 382, p. 129 

Presentation of claims of, § 402 
Purchase of claims by, § 304 
Retention of assets for payment of claims of, 
§ 462, pp. 330-332 

Verification of claims, § 418, p. 203 
Resort to security, election of creditor, § 368 
Retention of assets, payment of claims of repre¬ 
sentative, § 462, pp. 330, 331 
Revived judgment, enforceability, § 367, p. 94, n. 
56 

Second audit, proof of claim at, § 435 
Secured claims, post 

Security, limitation as bar against, § 382, p. 129 
Separate pleadings by several executors sued on 
claims, § 773, pp. 818, 819 
Services, generally, post 
Set-off and counterclaim, 

Assertion, § 429 

Claims accruing after decedent’s death 
against causes of action, § 719, pp. 706, 
707 

Claims against estate purchased after dece¬ 
dent’s death, § 719, p. 708 
Insolvent estates, § 721 
Claims in favor of one party against another 
party and others jointly, § 719, p. 707 
Pleading, 

Claims against estate, § 774, p. 823; § 
775, p. 829 

Claims in favor of estate, pleading, § 772, 

p. 818 

Settlement of claim, pleading in action on claim, 

§ 775, p. 828 

Several executors, pleading where several execu¬ 
tors are sued on claims, § 773, pp. 818, 819 
Solvency of estate, pleading solvency in action on 
claim, $ 774, p. 822 

Stale claims, evidence required to establish, § 452, 
p. 284 


Claims—Continued, 

State, _ 

Claims in favor of, limitation statutes, § 732, 

p. 734 

Verification of claims of, § 418, p. 202 

Statutory provisions, 

Compromise of claims, with, § 469 
Contest of claims, § 437 
Contingent claims, § 377, p. 124 
Defined, § 367, p. 95 
Interest on, § 464, p. 336 
Presentation of, § 394, p. 156 
Priorities, § 461, pp. 308-330 
Retention of assets for payment of debts of 
executor or administrator, § 462, p. 332 
Secured claims, § 368 
Services rendered decedent, § 370, p. 103 
Unmatured claim as allowable, § 377, p. 123 
Verification, § 418, pp. 201, 204 
Vouchers, production in support of claim 
against estate, § 417, p. 198 
Withdrawal of claims, § 420 
Stockholder’s liability. Stock and stockholders, 
post 

Subsequently accruing taxes, § 380 
Succession taxes, § 380 
Support furnished decedent’s family, § 389 
Suretyship contracts, § 376 
Taxes, §.380 

Contingent nature of claims for taxes to ac¬ 
crue, § 377, p. 124, n. 21 
Temporary alimony, presentation, § 398, p. 164 
Third persons, purchase of claims against estate, 
§ 393 

Time for presentation, 

Creditor’s right to accounting dependent on 
timely filing, § 830, p. 946 
Pleading in action on claim, § 774, p. S21 
Question for jury, § 788, p. 897 
Time of filing or proving, priority as affected, § 
461, p. 323 
Tombstones, § 385 

Torts, claims grounded in, presentation, § 398, p. 
166 

Transfer taxes, liability of estate, § 380 
Trust funds, § 391, p. 154 
Undertaker, § 384, p. 137, n. 64 
Unliquidated claims, post 
Unmatured claims, 

Allowance, § 377, pp. 122-126 
Pleading in action to establish, § 774, p. 824 
Presentation, § 400, p. 172 
Usury, 

Affidavit, § 418, p. 215 
Receipt of, § 391, p. 153 
Valid obligations of decedent, enforceability 
against estate, § 367, p. 93 
Validity, 

'Burden of proof, § 784, p. 859, n. 82 
Determination at hearing on personal repre¬ 
sentative’s account, § 892, p. 1079 
Presumptions, § 784, p. 852 
Probate court’s jurisdiction to determine, § 
840, p. 967, n. 69 
Question for jury, § 788, p. 896 


1412 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Claims—Continued, 

Variance between, 

Claim presented and claim sued on, § 700, p. 
679 

Complaint in action on claim and claim pre¬ 
sented, § 774, pp. 819, 820 
Vendor and purchaser, enforceability of claims 
arising out of executory contract, § 367, p. 97 
Verification, post 

Void claims, enforceability against estate, § 367, 
p. 95 

Vouchers, production in support of, § 417, p. 198 
Wages, presentation of claim for, § 39S, p. 164 
Waiver, post 

Waste as result of payment of, § 243 
Weight and sufficiency of evidence in action on, § 
786, pp. 874-893 

Widow’s award out of personal property, presen¬ 
tation, § 398, p. 165 
Withdrawal, § 420 
Classification, 

Claims, ante 

Personal representatives, § 3, p. 879 
Clerical acts, classification of claims, § 461, p.» 328 
Clerical errors, 

Judgments against representatives, § 799 
Sales under order of court, setting aside order 
or decree of sale on account of, § 577 
Clerks, employment of, allowance of credit for, § 234 
Clerks of courts, 

Administration by, § 1053, p. 1344 
Administrator, competency to act as, § 46, p. 953 
Allowance of claims by, § 425 
Allowance or rejection of claims, time for appeal 
from order, § 433, p. 253 
Appointment, 

Administrator, during vacation or recess, § 
14 

Collateral attack on appointment by, § 76, p. 
1004, n. 10 

Force and effect of appointment by, § 72, p. 
996 

Order of, § 63 

Claims against estate, verification by, § 418, p. 
204 

Payment of claims, sufficiency of payment to, § 
468, p. 342 

Presentation of claims to, § 410 

Delivery of claim as sufficient, § 415 
Sales under order of court, 

Conveyance by, § 648 
Jurisdiction to order, § 560, n. 17 
Cloud on title, 

Administration as affecting, § 4 
Real property, actions to remove, § 255 
Codicil, sale of real property, testamentary authority 
as revoked by, § 278 

Coexecutors and coadministrators, §§ 1041-1047, pp. 
1316-1330 

Account, objections by corepresentative, § 884, p. 
1067 

Accounting and settlement, § 1045, p. 1327 

Bill by corepresentative to compel account¬ 
ing, | 849, p. 993 

Common-law action between, § 839, p. 960 
Duty to account, § 831, p. 950. 

Liability thereon, § 1045, p. 1327 


Coexecutors and coadministrators—Continued, 
Accounting and settlement—Continued, 

Parties in actions for, § 849, p. 990 
Pendency of proceedings between as affect¬ 
ing duty to account, § 834 
Acting executor or administrator, § 1046 
Actions, 

One of two foreign executors taking out 
letters in state, right to sue alone, § 
1046 

Right of each representative to enforce claim 
of estate, § 1043, p. 1319 

Acts of one representative as binding on corepre¬ 
sentative, § 1042 
Administration bonds. 

Liability, § 945 

Revocation of letters or resignation of one 
representative, liability of sureties on 
joint bond, § 957, p. 11S2 
Right of one representative to sue for breach 
of corepresentative’s bond, § 967, p. 1195 
Administrator de bonis non, propriety of appoint¬ 
ment, survivor of original appointees re¬ 
maining in office, § 1018 

Administrator with will annexed, person having 
prior right to be appointed, right to have 
another appointed as coadministrator, § 1031, 
p. 1290, n. 27 
Answer, 

Actions against, § 780 

Actions on claims against estates, § 773, pp. 
818, 819 

Appeal from decree settling accounts of repre¬ 
sentative, right of corepresentative, § 926, 
p. 1140 

Appearance by one executor as binding coexecu¬ 
tor, § 755 

Appointment, §§ 45, 1041 
Coexecutors, § 23 

Notice, posting, nonresident coexecutor leav¬ 
ing duty to resident executor, § 1042, n. 
25 

Arbitration, power of one of representatives to 
submit matter to, § 1043, p. 1319 
Assets, turning over to or permitting possession 
by co representative, liability, § 1045, p. 1326 
Attorney’s fees, coexecutor employing individual 
counsel against wishes of associates, charg¬ 
ing against estate, § 1043, p. 1323, n. 4 
Bad faith, liability for losses, § 1045, p. 1325 
Books and papers, custody and inspection, § 1043, 
p. 1320 

Collection and management of estate, § 1043, pp. 
1319-1323 

Collection of assets, § 1043, p. 1320 

Duties and liabilities, § 1045, p. 1327 
Surviving representative, § 1047 
Commissions, 

Apportionment, jurisdiction, § 878 
Failure of coexecutor to qualify, § 872 
Misconduct of one of representatives, effect, 
§ S76, p. 1048 
Compensation, § 872 

Attorney as co-representative, § 872, n. 18 
Claim to share of compensation of corepre¬ 
sentative, determination in accounting 
proceeding, § 892, p. 1080 
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Coexecutors and coadministrators—Continued, 

Compromises, right of each representative to 
enter into, § 1043, p. 1319 

Confession of judgment, effect of act of one of 
representatives, § 1043, p. 1319 
Conflicting positions occupied by executor, exclu¬ 
sion from participation in decision under 
will providing for decision by majority of 
executors, § 1042 
Contracts, 

Acting executor with executors who have 
not qualified, validity, § 1046 
Apportioning responsibilities, or absolving 
corepresentative from liability, § 1046 
Joint contracts for services, liability, § 1045, 
p. 1324 

Power to make contract binding on corepre¬ 
sentatives, § 1043, p. 1323 
Contribution, representative discharging dispro¬ 
portionate share of joint liability, § 1045, p. 
1328 

Custody and control of assets, § 1043, p. 1320 
Death of corepresentative, 

Duty of representative to account, § 831, p. 
951, n. 92 

Rights and duties of survivors, § 1047 
Default judgment against, § 795 
Deposits, 

Joint credit of coexecutors, power of surro¬ 
gate, § 1043, p. 1320 

Representative depositing funds in bank of 
which associate was president, liability 
in case of failure of bank, § 1045, p. 1324, 
n. 19 

Devastavit, liability of corepresentative, § 1045, 
p. 1324 

Discharge of one of representatives, effect, § 1045, 
p. 1328 

Discretion, necessity that all executors concur 
in acts involving exercise of, § 1042 
Discretion of court, appointment, § 1041 
Dismissal or discontinuance against ^repre¬ 
sentative, § 791 

Distribution of estate, duty of surviving executor, 

§ 482, p. 366 

. Examination of representative as to liability of 
corepresentative to decedent, accounting pro¬ 
ceedings, § 899 

Fraud, liability, § 1045, p. 1325 

Funds, exercising vigilance to protect, § 1045, p. 

1325 

Independent executors, failure to serve one of 
in action for taxes, validity of judgment, § 
1059 

Individual interest in transactions, g 1045, p. 1325 
Insolvency, 

Liability of representative in case of in¬ 
solvency of corepresentative, § 1045, p. 
1325 

Right to interfere with collection or custody 
of assets in case of impending insol¬ 
vency, § 1043, p. 1320 

Interest, charging to representatives, § 1045, p. 

1326 

Inventory, 

Failure of executor to correct, cost of filing 
inventory by coexecutor, § 940 


Coexecutors and coadministrators—Continued, 
Inventory—Continued, 

Joint inventory, effect, § 1045, p. 1325 
Separate inventory and account, § 130, n. 43 
Investments, 

Liability, § 1045, p. 1326 

Power of investment conferred by will, neces¬ 
sity of joint action by executors, § 1043, 
p. 1319 

Joinder as parties, g 746 

Joint account, surcharge for money due estate 
by one of executors, § 850, p. 1003 
Joint judgments in actions by or against, § 793, 
p. 905 

Joint receipts for money, liability, § 1045, p. 1325 
Jurisdiction, accounting proceedings against co¬ 
executors residing in different counties, § 841 
Knowledge of one representative as attributable 
to co representative, § 1045, p. 1324 
Leases, § 1043, p. 1319 
Liabilities, § 1045, pp. 1323-1328 
Maladministration, liability of corepresentative, 
§ 1045, p. 1325 

Misapplication of assets, liability of representa¬ 
tive permitting possession by corepresenta 
tive, § 1045, p. 1326 

Mortgages, testamentary power to mortgage, 5 
1043, p. 1323 

Negligence, liability for losses, § 1045, p. 1325 
Notes, 

Assignment by one of corepresentatives, j 
1043, p. 1320 

Power of one of executors to bind estate b.\ 
making or indorsing note, § 1043, p. 132? 
Notice, effect of notice to one representative, J 
1042 

Payment of claims, § 1044 

Persons who may be appointed, § 1041 

Pleading in action, 

By administrator against coadministrator, 
779, p. 834 

On claims, § 773, pp. 818, 819 
Pledges, § 1043, p. 1322 

Power of attorney from executors, right of co 
executor to sue, § 1046 

Powers and duties, §§ 1042-1044, pp. 1317-1323 
Process, § 753 

Ratification, contracts by one of representatives 
§ 1043, p. 1323 

Real property, sale and conveyance, § 1043, i 
1321 

Receiver, appointment, § 1046 

Release from liability, § 1045, p. 1328 

Releases, power of one of representatives, § 104? 

p. 1319 
Removal, 

Application by coexecutors, § 91, p. 1039 
Effect, § 1046 

Renunciation of executorship, retraction of, 

29, p. 920 

Resignation, effect, § 1046 
Retention of assets for payment of own debt, 
'462, pp. 331, 332 

Revocation of letters, effect on powers of, § 87 
Sale or disposition of property, § 1043, p. 1320 
Sales under order of court, 

Authority to make, $ 588 
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Coexecutors and coadministrators—Continued, 

■Sales under order of court—Continued, 

Compelling joinder in application, § 547 
Joinder in petition for, § 561, p. 510 
Separate accounts, § 831, p. 950 
Separate counsel, allowance of fees in respect to 
counsol employed by coexecutors, § 224 
Settlement of account, opening decree, right of 
coexecutor, § 916, n. 46 

Signing name of coexecutor, power of executor, 
§ 1042 

Stock, voting of, necessity that all executors con¬ 
cur, § 1042 

Subrogation, § 1045, p. 1328 
Surviving executor or administrator, § 1047 
Trust, permitting breach of trust by associate, 
liability, § 1045, p. 1325 
Trustees, executors acting as, § 1042 
Variance between pleading and proof in action 
against, § 783, p. 850 

Waiver of jurisdiction of proceedings to compel 
accounting by representative of deceased co¬ 
executor, § 840, p. 971 

Waste, liability of corepresentative, § 1045, p. 
1325 

Coffin, funeral expense, claim against estate for, § 
384, p. 137 
Collateral attack, 

Administration bonds, grant of administration, 
freedom from attack in action on, § 978 
Administrator de bonis non, appointment, § 1021 
Allowance or rejection of claims, §■ 432 
Allowance to surviving spouse or family, judg¬ 
ment or order, § 361, p. 80 
Ancillary appointment, § 996 
Annual or partial settlements of personal repre¬ 
sentatives, § 910 
Appointment, § 76, pp. 1003-1007 

Failure to give oath, § 76, p. 1005, n. 11 
Presumptions on, § 74 

Temporary or special administrator, § 1036, 
p. 1305 

Collection of assets, compromise or settlement, § 
181, p. 1155 

Defense of administrator’s surety that certain 
assets were partnership assets, effect as at¬ 
tack on probate court’s order finding amount 
due from administrator, § 966, p. 1193, n. 58 
Discharge, order of, § 79 
Distribution of estate, decree of, § 530 
Insolvent estates, § 686 

Final settlement of personal representative, § 908 
Indebtedness of estate, judgment establishing, § 
802 

Insolvency decree, § 674 
Insolvent estates, 

Distribution decree, § 686 
Judgment as to validity and priority of 
claims, § 681 
Sale of, § 678 
Settlement of, § 687 
Inventory, § 138, n. 74 
Mortgages, § 298, p. 1340 

Public administrator, right to administer estate, 
etc., § 1052, p. 1341 

Receiver, authority conferred on, § 1055 
Removal, § 93 


r Collateral attack—Continued, 

1 Resignation, order accepting, § 82 

Revocation of letters, order for, § 85, p. 1027 
Sales under order of court, post 
Collateral security, assets as including deposit as, § 
117 

Collection of assets, §§ 167-183, pp. 1136-1160 

Abandonment of worthless assets, § 167, p. 1130 
Accountability for assets received, § 184, p. 1163 
Actions, attempting collection by, § 168 
Administrator de bonis non, § 1026 
Administrator with will annexed, § 1034, p. 1293 
Admissibility of evidence in proceeding for, § 
169, p. 1143 

Adverse claim to property, § 176 
Alienation of property, damages recoverable, $ 
170 

Ancillary and domiciliary representatives, § 1000 
Appeal and error, review in proceeding for, § 
169, p. 1144 - 

Application of payment, § 180 
Attack on compromise or settlement, § 181, p- 

1155 

Attempting collection by suit, § 168 

Authority in general, § 141, p. 1097; § 167, pp. 

1136-1139 
Bad faith, 

Compromise or settlement set aside for, § 
181, p. 1155 

Liability for failure to collect in case of, § 
183 

Bank deposit, § 167, p. 1137 

Beneficiary, party to proceeding for, § 169, p. 
1142 

Binding effect of valid compromise or settlement, 
§ 181, p. 1154 
Burden of proof. 

Action for accounting, § 849, p. 996 
Adverse claim to property, § 176 
Compromise of debt due estate, § 181, p. 1152 
Fraud in compromise or settlement, § 181, 
p. 1155 

Proceeding for, § 169, p. 1143 
Claims due estate, § 167, p. 1137 
Coexecutors and coadministrators, § 1043, p. 1320 
Duties and liabilities, § 1045, p. 1327 
Surviving representatives, § 1047 
Collateral attack, compromise or settlement, § 
181, p. 1155 

Collusive settlement, effect of, § 181, p. 1155 
Commitment to jail, enforcement of order for 
surrender of property by, § 169, p. 1144 
Compound interest, liability for because of failure 
to collect, § 183 

Compromise of claims and liens, § 181, pp. 1151- 

1156 

Concealment, summary proceedings for recovery 
of concealed assets, § 169, p. 1140 
Consideration, 

Compromise supported by, § 181, p. 1151 
Release of lien for, § 181, p. 1156 
Contempt proceeding, § 169, p. 1140 
Contested claims, compromise of, § 181, p. 1153 
Creditors, benefit of, § 167, p. 1136 
Damages, conversion of property, § 170 
Debtors, compromise on application of, § 181, p. 
1153 
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Collection of assets—Continued, 

Debts due, 

Estate, § 167, p. 1137 
Prom representative, § 182 
Default judgment, proceeding for, § 169, p. 1144 
Defenses in proceedings for, § 169, p. 1141 
Debt due from representative, § 182 
Deficiency, determination of in action for recov¬ 
ery, § 169, p. 1141 
Delay, loss resulting from, § 183 
Demand, prerequisite to suit for recovery, § 169, 
p. 1140 

Depreciated currency, acceptance of, § 178 
Determination of proceeding for, § 169, p. 1143 
Compromise or settlement of claim, § 181, p. 
1153 

Diligence, § 167, p. 1138 
Interest on debt, § 174 
Liability for loss resulting from want of, § 
183 

Discharge of debtor, payment of debt as, § 177 
Discretion of court, time of bringing suit, § 168 
Distributees, 

Payments made to, § 172 
Possession or transfer by, § 171 
Duties as to, § 141, p. 1097; § 167, pp. 1136-1139 
Effect of valid compromise or settlement, § 181, p. 
1154 

Embezzlement, 

Damages recoverable in case of, § 170 
Summary proceedings for recovery of embez¬ 
zled assets, § 169, p. 1140 
Enforcement, 

Compromise agreement, § 181, p. 1155 
Judgment or order, § 169, p. 1144 
Equity, resort to, § 169, p. 1140 
Evidence, 

Action for accounting and settlement, § 849, 
p. 997, n. 57 

Proceeding for, § 169, p. 1143 
Expenses incurred, allowance for, § 225, p. 1219 
Extension of time for payment of debt due estate, 
§ 179 

Extent of liability for failure to collect, § 183 
Failure to collect assets, § 183 

Breach of administration bond, § 962 
Foreclosure of mortgages, § 173 
Foreign assets, § 175 
Fraud, 

Compromise of claim, § 181, p. 1151 
Compromise or settlement set aside for, § 181, 
p. 1155 

Gift of asset, § 167, p. 1136 
Gold at premium, payments received in, § 178 
Good faith, liability for failure to collect as af¬ 
fected by, § 183 

Gross negligence, liability for failure to collect 
in case of, § 183 

Hearing, compromise or settlement of debt due, § 
181, p. 1153 

Hearing and proceedings for, § 169, p. 1143 
Heirs, 

Payments to, § 172 
Possession or transfer by, § 171 
Impounding property, § 169, p. 1140, n. 20 


Collection of assets— Continued, 

Improvidence, compromise of claim, § 181, p. 1151 
Inadequacy of remedy at law, § 169, p. 1140 
Interest of representative in as affecting right, § 
167, p. 1138 

Interest on debts, § 174 

Debts due from representative, § 182 
Liability for failure to collect, § 183 
Intermeddling as consisting of, liability as execu¬ 
tor de son tort, § 1064, p. 1360 
Judgment, § 167, p. 1137 

Judgment or decree in proceeding for, § 169, p. 
1144 

Knowledge of property, liability for failure to 
collect as affected by lack of, § 183 
Legatees, benefit of, § 167, p. 1136 
Liability for failure to collect, § 183 
Liens, release of, § 181, p. 1156 
Limitations, 

Debt due from representative, § 182 
Liability for negligently permitting running 
of statute, § 183 

Litigation, enforcement of claims by, § 168 
Medium of payment, § 178 

Misapplication of funds, failure to pay note ex¬ 
ecuted by representative of, § 183 
Mistake, compromise or settlement set aside for, 

§ 181, p. 1155 

Mortgages, payments made on, § 173 
Necessity of administration for purpose of, § 5, p. 
884 

Negligence, 

Compromise of claims, § 181, p. 1151 
Liability for failure to collect in case of, § 
183 

Next of kin, benefit of, § 167, p. 1136 
Note, § 167, p. 1137 

Notice, compromise of debt due estate, § 181, p. 
1153 

Notoriety of possession as defense in proceeding 
for, § 169, p. 1141 

Novation, settlement of claim by, § 178 
Openness of possession as defense in proceeding 
for, § 169, p. 1141 

Order of court, compromise of debt due estate, § 
181, p. 1152 

Orders in proceedings for, § 169, p. 1144 
Orphans’ court, 

Adverse claim to property, § 176, n. 21 
Proceedings in, § 169, p. 1141 
Overpayment, agreement to refund, § 181, p. 1152 
Ownership, determination in action for recovery, 

§ 169, p. 1140 

Parties to proceedings for, § 169, p. 1142 
Payment, 

Application of, § 180 

Debts, duty to collect as preceding duty to 
pay debts, § 167, p. 1138 
Extension of time for, § 179 
Heirs or distributees § 172 
Medium of, § 178 
Receipt of, §§ 177-180 
Personal property, § 167, p. 1137 
Personal representative, 

Debts due from, § 182 

Parties to proceedings for, $ 169, p. 1142 
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Collection of assets—Continued, 

Persons who may institute proceedings for, S 169. 
p. 1142 

Pledged property, duty of selling, § 17S 
Possession, 

Burden of proof, § 169, p. 1143 
Heirs or distributees, | 171 
Loss through failure to take, § 183 
Presumptions, proceeding for, § 169, p. 1143 
Primary duty in respect of, § 167, p. 1136 
Probate courts, jurisdiction in respect of, § 169, p. 
1140 

Procedure, § 169, pp. 1139-1144 

Proceedings for recovery, § 169, pp. 1139-1144 

Property, 

Acceptance in settlement of debt due estate, 
§ 178 

Claimed by third persons, § 176 
Purpose of administration, § 3, p. 880 
Receiving payment, §§ 177-180 
Refund of overpayment, agreement respecting, § 

181, p. 1152 

Release of claim or lien, § 181, p. 1156 
Remedies available, § 169, p. 1140 
Replevin, property claimed by third person, § 176 
Report of, § 167, p. 1139 
Review, § 169, p. 1144 

Compromise of claim, § 181, p. 1153 
Sanction of court, compromise of debt due estate, 
§ 181, p. 1152 

Secured claims, enforcement of, § 173 
Security, acceptance of settlement, § 178 
Setting aside compromise or settlement, § 181, p. 
1155 

Settlement of claim and lien, § 181, p. 1151 
Specifically bequeathed chattels, custody of, § 
167, p. 1137 
Statutory provisions, 

Compromise of debt due estate, § 181, p. 1152 
Proceedings for recovery, § 169, p. 1140 
Summary proceedings, § 169, p. 1140 
Surrogate’s court, third party claims to property, 
§ 176 

Temporary or special administrators, right to sue, 
§ 1040, p. 1309 

Third persons, property claimed by, § 176 
Time, § 167, p. 1138 

Action for collection, § 168 
Payment of debts due estate, § 179 * 

Title, sufficiency to support action to possession, 
§ 169, p. 1140 

Transfer by heirs or distributees, § 171 
United States, payment of claims against, § 177 
Venue, proceeding for recovery, § 169, p. 1141 
Voidable compromise agreement, § 181, p. 1155 
Waste, failure to collect as, § 243 
Withdrawal of offer to compromise claim, § 181, p. 
1151 

Worthless assets, abandonment of, § 167, p. 1136 
Collectors, §§ 1054, 1055 

Debts of decedent, liability to he sued, § 1040, p. 
1316 

Right to sue in equity to recover personal prop¬ 
erty, § 1040, p. 1316 
Collusion, 

Allowance to surviving spouse or family, vacation 
of judgment on ground of, § 361, p. 79 


Collusion—Continued, 

Appointment, collateral attack on ground of, § 76, 

p. 1006 

Collection of assets, compromise or settlement as 
set aside for, § 181, p. 1155 
Management of estate, § 184, p. 1161, n. 98 
Sale, 

. Personal property, 

Setting aside on ground of, § 321 
Title of purchaser as affected, § 320 
Real property, testamentary authority, set¬ 
ting aside on ground of, § 294, p. 1324 

Comity, 

Recognition of personal representative outside of 
jurisdiction of appointment, § 988 
Sale of personal property, principles as applica¬ 
ble to, § 305, p. 1353 

Title of purchaser from foreign domiciliary repre¬ 
sentative, recognition of, § 1001 
Commencement of action. 

Burden of proving commencement within time § 
784, pp. 857, 858 

Plea plene administravit relates to, § 764, p. 805 
Premature commencement of actions, post 
Commencement of pleading, description of, 

Defendant in action against personal representa¬ 
tive, § 758, pp. 798, 799 

Plaintiff as “executor” or “administrator”, § 758 
Commercial account, deposit of funds in, § 187, p. 1167 
Commercial paper, sale of, power of representative, 8 
306, p. 1356 

Commingling of funds or assets. 

Compensation denied, § 876, p. 1049 
Interest as chargeable with funds of estate, § 212 
Personal liability, § 245 
Commissioners, 

Allowance or rejection of claims by, § 427, pp. 
231-234 

Effect of, § 431, p. 247 
Disputed claims, hearing on, § 444 
Distribution of estate, proceedings of, § 522 
Hearing on claims, notice to creditors as prerequi¬ 
site to jurisdiction, § 411, p. 190 
Presentation of claims to, § 410 
Necessity, § 394, p. 156 

Reference on settlement of account, § 893, p. 1082 
Sales under order of court, 

Authority to make, § 588 
Discretion of, § 593 
Purchase by, § 598 

Settlement of conflicting claims, jurisdiction of 
commissioner of accounts, § 840, p. 968, n. 70 
Commissions, §§ 862-866, pp. 1015-1027 

See, also, Compensation, generally, post 
Ancillary representative, § 1015, p. 1271, nn. 61, 67 
Coexecutors and coadministrators. 

Apportionment, jurisdiction, § 878 
Failure of coexecutor to qualify, § 872 
Misconduct of one of representatives, effect, 
§ 876, p. 1048 

Counterclaim for in action by heirs, § 724 
Credits, § 851, p. 1007 
Discretion of court, § 862 

Domiciliary executor acting also as ancillary ex¬ 
ecutor, § 1015, p. 1271, n. 67 
Error in calculation, correction by order nunc pro 
tunc, § 903, p. 1103, n. 81 
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Commissions—Continued, 

Executor de son tort, § 1065, p. 1365 
Foreign assets, § 863, p. 1018 
Homestead property, § 863, p. 1017 
Improper allowance in one account, disallowance 
of similar commissions on subsequent ac¬ 
counting, § 910 
Interest, § 867 

Inventory as basis of computation, § 863, p. 1017 
Investments and income, § 865, p. 1020 
Joint bank account of decedent and executor, § 
863, p. 1016, n. 17 
Judicial allowance, necessity, § 856 
Laches, denial of commissions, § 876, p. 1046 
Legacies and distributive shares, § S64 
Lost or perished assets, § 863, p. 1018 
Negotiorum gestor, § 1065, p. 1366 
Premature withdrawal of, interest as chargeable 
in case of, § 215 

Prior allowance of, § 863, p. 1018 
Promise to forego commissions, consideration, § 
875 

Property on which allowed in general, § 863, pp. 
1016-1019 

Real property and usufruct thereof, § 866, pp. 
1024-1027 

Receipts and disbursements, § S65, pp. 1021-1024 
Rents, § 866, p. 1026 
Set-off in action for, § 717 
Successive administrations, § 873 
Surcharges, § 863, p. 1018 
Application for, § 852 
Tax on, § 881 

Temporary or special administrators, § 871 
Valuation of assets, § 863, p. 1018 
Widow’s allowance, § 863, p. 1017 
Committee of incompetent executor substituted in 
probate proceedings to compel accounting, § 848, 
p. 982 

Common disaster, presumption of survivorship, pro¬ 
ceedings for distribution of estate, § 521, n. 52 
Common law, 

Administration expenses, priorities as to, § 461, 
p. 313 

Choses in action, sale of, § 306, p. 1354 
Claims, 

Classification and priorities, § 460 
Retention of assets to pay claims of executor. 
or administrator, § 462, p. 331 
Compromise or release of debt or claim due es¬ 
tate, § 181, p. 1151 

Corporations, competency to act as administrator, 
§ 46, p. 951 

Distribution of estate, time for, § 487, p. 372 
Funeral expenses, priority in respect of, § 460 
Joint obligations, liability of estate as to, § 369 
Payment of claims, real estate as liable for, § 
479, p. 360 

Personal property, sale of, § 305, p. 1351 
Real property, possession in use of, § 257 
Real representatives, § 3, p. 879 
Rents and profits, authority to collect under, § 
259, p. 1270 

Common pleas, jurisdiction of proceedings in nature 
of accounting, § 839, p. 960, n. 5 


Community property, ....... 

Allowance to surviving spouse or family, liability 

for, § 337, p. 40 

Claims against estate based on appropriation of, 
presentation, § 398, p. 164 
Payment of claims, liability for, § 478 
Compelling claimant to testify in action for services, 
§ 785, pp. 868, 869 

Compensation, §§ 852-881, pp. 1008-1062 
Accounts 

Failure to keep or file, compensation denied, 
§ 876, p. 1050 
Including in, § 882, p. 1063 
Action to collect arrears, set-off of claim for dam¬ 
ages because of decedent’s unskillful per¬ 
formance of duties, § 719, p. 707 
Agreements, effect, § 858 

Amount of compensation, § 870 
Co-representatives, agreements between, § 872 
Trustee, personal representative also acting 
as, § 874, p. 1043 

Waiver or renunciation of compensation, § 
875 

Amount, §§ 867-870, pp. 1027-1033 
Extra allowances, § 868 
Application for allowance, § 880, p. 1055 
Application to personal representative’s debts 
and surcharges, § 852 
Appraiser, § 135 

Bequest or devise in lieu of, effect, § 857 
Burden of proof, right to, § 880, p. 1057 
Claim against estate for, § 388 
Coexeeutors and coadministrators, § 872 

Claim to share of compensation of corepre¬ 
sentative, determination in accounting 
proceeding, § 892, p. 1080 
Commissioners appointed to determine claims, 
§ 427, p. 231; § 444 
Commissions, ante 

Costs in proceedings for allowance, § 8S0, p. 10C1 
Credits, § 851, p. 1007 

Death of personal representative, effect, § 873 
Discretion of court, § 867 

Refusal of compensation, § 876, p. 1045 
Review, § 880, p. 1060 
Evidence as to allowance, § 880, p. 1057 
Extra allowances, § 868 

Hearing and determination, § 880, p. 1056 
Independent executors, § 1060 
Forfeiture or deprivation of, § 876, pp. 1045-1052 
Fund from which payable, § 801 
Guardian, personal representative also acting as, 
§ 874, p. 1044 

Hearing and determination as to allowance, § 880, 
p. 1056 

Independent executors, § 1060 
Inventory, failure to file, effect, § 876, p. 1050 
Irregular appointment, effect, § 855 
Judicial allowance, necessity, § 856 
Jurisdiction as to allowance, § 878 
Misconduct or neglect, deprivation of compensa¬ 
tion, § 876, pp. 1046-1051 

Mistakes or errors of judgment, effect, § 876, 
p. 1051 

Notice as prerequisite to allowance, § 880, p. 1056 
Objections and exceptions, § 880, p. 1056 
Account of representative, § 886, p. 1070 
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Compensation—Continued, 

Order or decree allowing compensation, § 880, 
p. 1058 

Presumption on appeal as to correctness of order 
of allowance, § 880, p. 1060 
Presumption that services are rendered gratui¬ 
tously, absence of, § 880, p. 1057 
Priority of claim for, § 859 

Proceedings for allowance, §§ 877-880, pp. 1052- 
1061 

Public administrator, § 852 
Amount, § 867, n. 45 

Statute forbidding fees for administering cer¬ 
tain property of war veteran, validity, 

§ 853 

Renunciation, § 875 

Residuary estate, primary fund for payment, 

§ 861 

Resignation or removal, effect, § 876, p. 1051 
Review of award, § 880, p. 1060 
Right to compensation, §§ 852-860, pp. 1008-1014 
Services compensable, § 860 
Statutes providing for, § 853 
Successive administrations, § 873 
Temporary or special administrators, § 871 
Testamentary provisions, effect, §§ 857, 869 
Coexecutors, § 872 
Time for allowance, § 879 

Trustee, personal representative also acting as, 

§ 874, pp. 1038-1043 
Void appointment, effect, § 855 
Waiver, § 875 

Defects in petition for extra compensation, 

§ 880, p. 1055 

Order of allowance, defects, § 880, p. 1059 
What law governs, § 854 

Compensation award, priority in respect to claim 
based on, § 461, p. 323 
Competency. Qualifications, post 
Complaint, 

Accounting, action against representatives for, 
§ 779, p. 840, n. 39 

Accounting and settlement, action for, § 849, pp. 
992-994 

Actions by or against, §§ 757-761, pp. 795-801 
Administration bonds, actions on, § 982, pp. 1215- 
1218 

Amendment of judgment against representative 
to conform to complaint, § 799 
Avoiding decedent’s sales or transfers, actions 
for purpose of, § 779, pp. 832, 833 
Claims against estate, actions on, § 774, pp. 819- 
827 

Answer as objection to, § 775, p. 828 
Claims in favor of estate, actions on, § 772, pp. 
815-817 

Conversion, action by or against personal rep¬ 
resentative, § 779, pp. 835, 836 
Foreclosing, 

Mortgage, action by or against personal rep¬ 
resentatives, § 779, p. 837 
Pledged stock, action against administrator, 
§ 779, p. 841, n. 43 

Fraudulent conveyance by decedent, action to set 
aside, § 777 

Inventory and appraisal, proceeding to compel, 
§ 136, p. 1091 


Complaint—Continued, 

Judgment against representative, complaint in 
action on, § 812 

Legacies or distributive shares, actions for, § 778 
Malfeasance or misfeasance, action based on per¬ 
sonal representative’s, § 779, pp. 833, 834 
Personal property, action by personal representa¬ 
tive to recover, § 779, p. 836 
Quieting title, action by personal representative, 

§ 779, p. 839 

Revocation of letters, proceeding for, § 85, p. 1024 
Specific performance, actions by or against per¬ 
sonal representatives, § 779, p. 837 
Trusts, action by or against representative re¬ 
lating to, § 779, p. 841, n. 44 
Compound interest, 

Advances by representative to pay claims, § 463 
Claims against estate, allowance of, § 464, p. 338 
Collection of assets, liability for in case of failure 
to collect, § 183 

Distribution of estate, allowance against repre¬ 
sentative, § 508, p. 418 
Funds of estate, charge of, § 216, p. 1205 
Compromise and settlement, 

Allowance to surviving spouse or family, vaca¬ 
tion of unauthorized judgment pursuant to, 

§ 361, p. 80 

Assets, profits made through as assets, § 304 
Claims, § 469 

Allowance of credit for, § 231 
Pleading, settlement of claim, § 775, p. 828 
Special administrator, power, § 1040, p. 1312 
Withdrawal of agreement, § 420 
Coexecutor or coadministrator, right to enter into 
compromise, § 1043, p. 1319 
Collection of assets, § 181, pp. 1151-1156 
Executory contract of decedent, § 189 
Expenses of litigation resulting in, allowance for, 

§ 225, p. 1220 

Sales under order of court, liability of repre¬ 
sentative compromising claim for price, § 663 
Sole beneficiary, binding effect of settlement on 
administrator thereafter appointed, § 181, p. 
1154 

Compulsory accounting by representatives, §§ 847- 
S49, pp. 980-1002 

Voluntary accounting as bar to, § 845, p. 976 
Concealment of assets, 

Setting aside settlement because of, § 914, p. 1121 
Summary proceedings for recovery of concealed 
assets, § 169, p. 1140 

Conclusion of plea plene administravit to country, 
§ 764, p. 805 

Conclusions of law, accounting proceedings, § 902 
Conclusiveness, 

Accounting, 

Judgment in action for, § 849, p. 1000 
Probate proceedings, § 848, p. 986 
Order in accounting proceeding as to one 
creditor, effect as to another creditor, 
§ 910 

Accounting and settlement, appellate court’s de¬ 
cree, § 938 

Accountings in different jurisdictions, § 1015, 
p. 1272 
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Conclusiveness—Continued, 

Administration bonds, 

Adjudication against principal, § 966, pp. 
1191-1194 

Order granting leave to sue, § 976 
Administrator de bonis non, appointment as con¬ 
clusive of authority, § 1021 
Allowance or rejection of claims, § 431, pp. 244, 
249; § 473, p. 351 

Allowance to surviving spouse or family, judg¬ 
ment or order, § 361, p. 77 
Ancillary appointment, § 996 
Annual settlements of personal representatives, 
§ 910 

Appointment, § 74 

Assets, judgment establishing, § SOI 
Attorney’s fees, order allowing, § 223, p. 1214 
Disputed claims, judgment or order of probate 
court, § 454, p. 293 
Distribution of estate, § 500 

Order or decree for, § 529, p. 454 
Ex parte settlements of personal representatives, 
§ 909 

Final settlement, probate courts’ power to open 
or vacate, § 913, n. 5 
Inventory, § 138 

Letters of administration, judgment granting, § 
800 

Order allowing compensation to personal repre¬ 
sentative, § 880, p. 1059 

Partial settlements of personal representatives, 
§ 910 

Payment of claims. 

Final decree or order directing, § 473, p. 353 
Receipt given for, § 477 
Private accounting and settlement, § 836 
Removal proceedings, § 91, pp. 1045, 1050 
Sale of personal property, order relating to, § 322, 
n. 80 

Sales under order of court, 

Annulment of, §§ 616, 628 
Confirmation of, § 611 
Order or decree of sale, § 578, p. 537 
Concubine, executrix, disqualification, § 28, p, 910 
Concurrent jurisdiction, 

Actions to compel accounting, § 849, p. 986 
Sales under order of court, proceedings for, § 560 
Condemnation award, accounting by representative, 

§ 833, p. 954, n. 22 

Condemnation proceedings, proceeding to vacate, ad¬ 
ministrator as necessary party, § 741, p. 777 
Condemned property, sale under order of court for 
payment of debts, § 548, p. 490 
Conditional appointment, executors, § 24 
Conditional estate, attorney’s fees in action for set¬ 
tlement of estate paid out of, § 849, p. 1001, n. 21 
Conditional sales, personal property held under con¬ 
tract for, sale of, § 305, p. 1352, n. 15 
Conditions, 

Appointment, order of, § 63 

Executors, acceptance of appointment, § 29, p. 917 

Sale, 

Personal property, § 312 
Real property, testamentary authority, § 285 
Sales under order of court, § 597 
Resale, $ 604 


Conditions precedent, 

Action against personal representative, §§ 700- 
702, pp. 673-684 

Action by personal representative, §§ 697-699 
Action to compel accounting, § 849, p. 987 
Distribution of estate, . 

Proceedings for, § 515 

Setting aside deeree of distribution, § 528, 
p. 450 

Payment of claims, order for, § 473, p. 351 
Confession of judgment, 

Actions by or against representative, § 794 
Coexecutor or coadministrator, effect as to other 
representatives, § 1043, p. 1319 
Conclusiveness of judgment establishing assets, 
§ 801 

Power to confess, § 149 
Confirmation, 

Report of appraisers, allowance to surviving 
spouse or family, § 352, p. 64 
Sale, real property, § 269 

Testamentary authorization, § 286 
Sales under order of court, post 
Conflict of laws, 

Administration in general, § 2 
Allowance to surviving spouse or family, § 326 
Appointment, administrators, § 31 
Distribution of estate, ancillary administration, 
§ 1006 

Foreign representatives 

Liability, § 1013, p. 1268 
Right to sue, § 1008, p. 1257, n. 75 
Insolvent estates, administration, § 668 
Management of estate, § 184, p. 1163 
Payment .of claims, ancillary administration, § 
1004 

Persons entitled to ancillary appointment, § 992 
Priorities of debts, § 459 

Proof of claims, ancillary administration, § 1003 
Qualifications of executors, nonresidents, § 28 
p. 915 

Torts, claims against estate arising out of, § 379 
Widow’s allowance, § 326 
Conflicting personal interest, § 239, p. 1244 
Confusion of goods, burden of showing those belong¬ 
ing to executor, § 895, p. 10S9, n. 31 
Conjunctive judgments in actions by or against repre¬ 
sentative, § 796, p. 909 

Consanguinity, letters of administration, limitation to 
those related by, § 36, p, 932 
Consent, 

Foreign representative, consent to be sued, § 1013, 

p. 1266 

Judgment in actions by or against representa¬ 
tives, § 794 

Mortgages, validation by consent of beneficiaries, 

§ 298, p. 1336 

Rents and profits, collection of, § 259, p. 1270 
Conservation of assets, duties as to, § 184, p. 11G1, 
n. 97 

Consideration, 

Administration bonds, § 944, p. 1165 
Agreement to settle estate, § 836, n. 87 
Claims against estate, enforceability as depend¬ 
ent on, § 367, p. 95, n. 61 
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Consideration—Continued, 

Collection of assets, 

Compromise supported by, § 181, p. 1151 
Release of lien for, § 181, p. 1156 
Decedent’s note, 

Burden of proof, § 784, p. 862 
Presumption, § 784, p. 852 
Disputed claims, 

Burden of proving defense of want of, § 452, 
p. 279 

Failure of as defense, § 448, n. 39 
Evidence in action, 

By or against representative, § 786, p. 872 
On claim, § 785, p. 864; § 786, p. 880 
Lease of real property, recovery of in case of in¬ 
validity, § 297, p. 1332 

Non-negotiable instrument, burden of proof, § 784, 

p. 861 

Renunciation of executorship, § 29, p. 917 
Sale of real property, setting aside for want or 
failure of, § 294, p. 1325 
Sales under order of court, post 
Services rendered decedent, claim under contract 
for, § 370, p. 103 

Consistency of description of executor or administra¬ 
tor in pleadings, § 758, p. 796 
Consolidation, 

Disputed claims, consolidation for trial, § 453, p. 
28 8 

Distribution of estate, appeal from order or de¬ 
cree in proceedings for, § 534, p. 467 
Voluntary and involuntary accounting proceed¬ 
ings, § 84S, p. 981 
Constitutional provisions, 

Allowance to surviving spouse or family, § 325 
Probate court, jurisdiction over disputed claims. 
§ 446, p. 270 
Construction, 

Bids, sales under order of court, § 600 
Entry of judgment by or against representatives, 
§ 70S 

Sales under order of court, 

Conveyances, § 652 
Order or decree of sale, § 578, p. 540 
Wills, 

Attorney’s fees for services, allowance for, § 
225, p. 1220, n. 69 

Distribution of estate, proceedings for, § 524, 
p. 442 

Constructive appointment, executors, § 22, p. 904 
Constructive notice, 

Distribution of estate, decree as binding on par¬ 
ties having, § 529, p. 455 
Presentation of claims, § 411, p. 189 
Consul, party in proceedings to settle estate, § 849, 
pp. 989, 990, n. 53 

Consul general, distribution of estate, payment to of 
share of nonresident alien, § 497, p. 398 
Contempt, 

Collection of assets, proceeding by way of, § 169, 
p. 1140 

Failure to turn over assets affecting accounting 
proceedings, § 837 

Judgment of probate court compelling accounting 
enforceable by, § 848, p. 985 
Proceedings against administrator disobeying or¬ 
der to pay judgment, § 806, p. 919 


Contest of account, costs, § 941 
Contest of claims. Disputed claims, post 
Contest of wills, 

Allowance to personal representative for expens¬ 
es, review in accounting proceeding, § 892, 
p. 1080 

Appointment of administrator pendente lite, § 
1035, p. 1299 

Appointment of curator or temporary administra¬ 
tor pending, § 1035, p. 1301 
County judge, protection of assets from dissipa¬ 
tion by those in charge thereof independently 
pending contest, § 1061 

Delay in settling estate caused by, interest on 
funds in case of, § 213, n. 35 
Effect of, § 152 

Employment of counsel to defend, liability of 
contract, § 199 

Expenses incurred in, allowance for, § 225, p. 
1217 

Independent executor, contest of will by, aban¬ 
donment of office, § 1062 

Limitation statute, suspension of operation,, § 
732, p. 753 

Powers as affected, § 152 

Revocation of letters on grounds of, § 84, p. 1018 
Special administrator. 

Expenditures for attorney’s fees and other 
costs not charged against estate, § 1040, p. 
1312, n. 41 

Right to employ himself or other attorney, 
§ 1040, p. 1310 

Temporary or special administrator, appointment 
by reviewing court, § 1036, p. 1302 
Contingency, sale of real property on, testamentary 
directions for, § 283 
Contingent claims. 

Allowance against estate, § 377, pp. 122-126 
Allowance or rejection of, § 428, p. 238, n. 16 
Insolvent estates, presentation, § 679, p. 649 
Payment of, § 471, p. 347 

Reservation of assets for, § 475 
Presentation of as essential, § 400, p. 171 
Priority in respect of, § 461, p. 322 
•Sales under order of court for payment of, § 538 
Time to sue, § 729, p. 727 
Verification, § 418, p. 202 

Contingent fee, services of attorney rendered for, al¬ 
lowance of, § 227, p. 1226 
Contingent interest, 

Affecting right to accounting by representative, § 
830, p. 947 

Parties to action for accounting, § 849, p. 991 
Persons holding as parties in probate proceedings 
to compel accounting, § 848, p. 981, n. 38 
Contingent legacies, distribution of estate, retention 
of sufficient assets to meet, § 509 
Contingent remaindermen, conclusiveness of decree 
settling accounts of executors and testamentary 
trustees, § 905, p. 1107, n. 30 
Continuance, 

Distribution of estate, proceedings for, § 524, p. 
440 

Proceedings by or against representatives, § 787, 
p. 895 

Removal proceedings, § 91, p. 1043 
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Continuance of authority to sue, pleading, § 758, p. 
797 

Continuing business. Engaging or continuing in busi¬ 
ness, post 

Continuing duties, § 141, p. 1097 

Continuing obligations, claims against estate for, § 
381 

Contracts, §§ 198-204, pp. 1380-1189 

Abandonment, question for jury, stating and set¬ 
tling accounts, § 891 

Accounting, contract to dispense with accounting 
by representative, § 834 
Action, 

Contracts made by decedent, capacity in 
which representative is sued, § 714 
Contracts made by representative, 

Capacity in which representative is sued, 
§ 715, pp. 700-703 

Right to sue in individual capacity, § 710, 
p. 696 

Administrator ad colligendum, liability to action 
for nonperformance of decedent’s contracts, 
§ 1040, p. 1315 

Administrator de bonis non, effect of contracts of 
predecessor, § 1029 
Antenuptial agreements, ante 
Assets, contracts for sale or purchase of real 
property as included, § 112 
Attorney’s services, liability on, § 199 
Authority to bind estate, § 19S 
Avoidance of, § 189 
Bills and notes, liability on, § 203 
Binding effect on estate, § 198 
Borrowing money, § 202 
Breach of contract, ante 

Broker’s commission, liability on, § 199, n. 77 
Burden of proving terms of oral contract, § 784, 
p. 859, n. 83 

Cancellation or rescission, restoration of status 
quo, § 697. 

Capacity in which representative is sued, § 715, 
pp. 700-703 

Carrying on business, liability on, § 199 
Claims arising out of, 

Enforceability against estate, § 367, p. 95 
Presentation of, § 398, p. 163 
Claims, representative’s agreement to pay as 
binding on estate, § 392. 

Clerical services, liability on, § 199 
Coexecutors and coadministrators, 

Acting executor with executors who have not 
qualified, validity, § 1046 
Apportioning responsibilities or absolving 
from liability, § 1046 

Effect, contract by as binding on associates, 
§ 1043, p. 1323 

Joint contracts for services, liability, § 1045, 
p. 1324. 

Costs in aoHnn on contracts of representative, § 
820, p. 928 

Debts, liability on contract for payment of, § 201 
Decedent’s contracts, capacity in which repre¬ 
sentative is sued, § 714 

Defenses in actions against personal representa¬ 
tives, § 704, p. 688 


Contracts—Continued, 

Division of estate, probate court’s jurisdiction of 
accounting affected by, § 840, p. 970. 
Employment, liability on, § 199 
Enforcement of obligations to decedent under, § 
189 

Engaging or continuing in business for purpose 
of carrying out existing contracts, § 194 
Evidence of contract between claimant and de¬ 
cedent or representative, § 786, p. 877 
Executor de son tort, ratification of contracts 
made prior to issuance of letters to, § 1067 
Expenses in enforcing, allowance for, § 225, p. 
1220 

Foreign representatives, right to sue on contract, 
§ 1013, p. 1268 

Contract made by, § 1008, p. 1258 
General expenses, liability on, § 200 
Guaranty, liability on, § 204 
Individual liability on, § 198 
Issues in action on, § 781, p. 843 
Jurisdiction of actions on contracts of personal 
representatives, § 725, p. 722 
Liability on in general, § 198 
Livestock, liability on contracts for care of, § 199 
Loans, liability on, § 202 
Payment of debts, liability on, § 201 
Performance of decedent’s obligations under, § 
189 

Personal liability for costs in action on contracts 
by representative, § S20, p. 930 
Personal nature of, § 198 
Pleadings in action, 

Against personal representative on decedent’s 
contracts, § 779, p. 838 

By or against representative on contract of 
sale of land, § 779, p. 840 
On claim based on contract, § 774, pp. S22, 
823 

Written promise, pleading to charge repre¬ 
sentative individually, § 779, p. 838 
Presentation of claims founded on, § 39S, p. 163 
Probate court, 

Binding effect of contract made with sanction 
of, § 198 

Jurisdiction to enforce in accounting pro¬ 
ceedings, § 840, p. 967, n. 69 
Proof of contract in action against representative, 
§ 781, p. 844 

Public administrator, liability, § 1050, n. 82 
Question for jury as to existence, § 788, p. 896 
Contracts for services, § 788, p. 898 
Real property, rights and duties in respect of, § 
267, pp. 1277-1282 

Renunciation of appointment of administrator, § 
47 

Right of representative making contract to sue 
in individual capacity, § 710, p. 696 
Services, post 

Settlement of estate, contracts relating to, § 836 
Specific performance. 

Conditions precedent to action against rep¬ 
resentative, § 702 
Jurisdiction, § 725, p. 721 
Stipulations respecting personal liability on, ef¬ 
fect given to, § 198 
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cts—Continued, 
retyship, liability on, § 204 
stamentary authority to execute, capacity in 
which representative should be sued, § 715, 
p. 702 

•mbstones, liability on, § 200 
riance between pleading and proof in action 
on, § 783, p. 849, n. 53 

Action against several representatives, § 783, 
p. 850 

ant of representative capacity as defense, § 703 
ills, 

Contract to make will, presentation of de¬ 
mand as condition precedent to suit for 
specific performance, § 700, p. 676 
Power given under to bind estate by, § 198 
bution, 

)exec*utor or coadministrator discharging dis¬ 
proportionate share of joint liability, § 1045, 
p. 1328 

istrilmtion of estate, suit against distributee 
for, § 511, p. 423 

)int obligation, liability of estate in respect of, 
§ 3(59 

>1 of court, § 147, p. 1105 

il of estate. Personal property, generally, post 
rsion, 

ction for, personal representative as proper 
party, § 73S, p. 762 

dministralion bonds, running of limitation pe¬ 
riod, § 977 

nswor in action by administrator for, § 779, p. 
830 

•usinoss of decedent, liability in respect of, § 242, 
p. 1250 

Capacity in which representative, 

Should be sued, § 710 
Sues, § 710, p. 098 

Jomlitions precedent to action by personal rep¬ 
resentative, § 699 

)amages recoverable for conversion of property, 
S 17 0 

)efiiu‘d, 8 244 

>is<*harge from liability for, § 246 
disposition of property without authority, § 244 
distribution of estate as relieving from liability, 
§ 34« 

Ovidence, 

Actions by or against representatives, § 785, 
p. 863, n. 22; § 786, p. 877, n. 97 
Admissible under pleadings in action, 

Against personal representative, § 782, p. 
846 

By administrator, § 782, p. 845 
Appointment in action for, § 763, p. 804 
Executors de son tort, actions of trover, § 1068, 
p. 1371 

Extent of liability for, § 242, p. 1249 
Intermoddler with estate, criminal liability, § 
1065, p. 1367 

Mingling trust and personal funds for property, 
§ 245 

Nature of liability for, § 242, p. 1248 
Personal liability for, § 242, p. 1247 


Conversion—Continued, 

Personal representative. 

Administration bonds, 

Actions on, admissibility of evidence as 
to price received at unauthorized 
sale, § 983, p. 1224 
Breach, § 961 

Liability for property converted before 
execution of, § 951 

Removal from office as prerequisite to 
action, § 971 

Administrator de bonis non, right of action 
against predecessor, § 1023 
Compensation denied, § 876, p. 1049 
Failure to file claim against estate of de¬ 
ceased representative, release of surety 
on administration bond, § 957, p. 1179 
Liability of person wrongfully converting 
personalty of unrepresented estate and 
subsequently becoming administrator, § 
1067 

Parties to actions, § 744 

Pleading in action by or against personal repre¬ 
sentatives, § 779, pp. 835, 836 
Proof in action by representative for, § 781, p. 
845 

Purchase of property of estate, § 244 
Question for jury in action by or against per¬ 
sonal representative, § 7S8, p. S96 
Right of action by personal representative, § 692 
Sale of property without authority, § 244 
Third persons, liability for, § 242, p. 1249 
Timber, parties to action, § 741, p. 776 
Transfer of assets to himself as individual own¬ 
er, § 244 

Use of assets for individual purposes, § 244 
Conveyances, 

Deeds and conveyances, post 
Sales under order of court, post 
Conviction of crime, 

Administrator, disqualification, § 46, p. 947 
Executor, disqualification by, § 28, p. 911 
Co-obligor, action against obligor and representative 
of deceased co-obligor, limitations, § 733, p. 758 
Co-ownership, sales under order of court, decedent’s 
interest as co-owner as subject to, § 548, p. 491 
Copyrights, assets as including, § 97 
Coroners, right to be appointed administrator, § 1053. 
p. 1344 

Corporate stock. Stock and stockholders, post 
Corporations, 

Accounting as to transactions of corporation con¬ 
trolled by executor, § 833, p. 953, n. 13 
Administrator, competency to act as, § 46, p. 951 
Administrator with will annexed, right to act as, 
§ 1031, p. 1290, n. 38 

Bond, acceptance as surety on, § 67, p. 985 
Citation to corporation in proceedings for settle¬ 
ment of accounts, § 846, p. 979, n. 95 
Claims against estate, verification, § 418, p. 204 
Consolidation of corporate executor, authority as 
terminated by, § 78, p. 1009 
Continuation of testator’s business, jurisdiction 
to distribute corporation’s profits, etc., § 892, 

p. 1081 
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Corporations—Continued, 

Disclosure of affairs, examination of personal 
representative in accounting proceedings, § 
899 

Domiciliary representative, assignment of stock 
in foreign corporation, § 1001 
Executor, qualification to act as, § 28, p. 916 
Mandamus, compelling permit for examination of 
books to ascertain value of stock, § 154 
Personal representative as director, review of 
acts at hearing on account, § 892, p. 1079 
Presentation of claims of, § 398, p. 163 
Public administrator, eligibility as, § 1051, p. 
1335 

Correction of judgment against representative, § 799 
Corroboration, 

-♦Disputed claims, proceedings in probate court, § 
452, p. 284 

Evidence in action on claim, § 786, pp. 881-883 
Costs, 

Accounting and settlement, § 849, p. 1001; §§ 
939-943, pp. 1155-1163 

Allowance or assessment to contestants, § 
941 

Appeal from accounting, costs of, § 943 
Attorney’s fees, §§ 940, 941, pp. 1156-1160 
Personal liability of executor or administra¬ 
tor, § 942 

Probate proceedings to compel, § 848, p. 986 
Action against personal representatives, pleading 
compliance with statute as to time for com¬ 
mencing suit, § 760 

Actions by or against representatives, §§ 819-925, 
pp. 926-938. 

Administration bonds, 

Actions on, § 9S7. 

Liability, § 956 

Allowance or rejection of claims, § 434 
Allowance to surviving spouse or family, proceed¬ 
ings for, § 361, p. 82 

Appeal or writ of error. Appeal and error, ante 
Appointment, proceedings for, § 65 
Bond, foreign representative, § 1008, p. 1262 
Claims, ante 

Compensation of personal representative, proceed¬ 
ings for allowance, § 880, p. 1061 
Credit for, § 223, p. 1214 
Discovery of assets, proceeding for, § 166 
Discretion of court, post 
Disputed claims, trial of, § 456 
Distribution of estate, proceedings for, § 535 
Execution against representative’s individual 
property for, § 808 

Fund out of which allowance made for, § 228 
Payment of claims, personal liability for, § 472 
Personal liability for, § 223, p. 1214 
Removal, appeal from order, § 91, p. 1049 
Removal of administration proceedings to equity, 
§ 839, p. 963 

Request for instruction, proceeding for, § 147, p. 
1108, n. 93 

Revocation of letters, proceedings for, § 85, p. 
1029 

Sales tinder order of court, payment out of pro¬ 
ceeds, §§ 655, 657 

Settlement of estates, actions for, .§ 849, p. 1001 


Costs—Continued, 

Statutes, 

Actions against representatives, personal lia¬ 
bility, § 820, pp. 929-932 
Estate’s liability, § 821, p. 934 
Execution for costs in actions by or against 
representatives, § 825 

Personal liability of representative, § 820, pp. 
928, 929 

Counsel fees. Attorneys’ fees, ante 
Counterclaim. Set-off or counterclaim, generally, 
post 

Countersignature, letters, § 69 
Counties, 

Accounting, county in which accounting proceed¬ 
ings must be had, § 841 

Administration proceedings, jurisdiction of, § 
20, p. 900 

Claims due to, nonclaim statutes as barring, § 
399 

Priority in respect to debts due to, § 461, p. 315 
Counts in pleadings, 

Action against executor, amendment adding or 
striking out counts, § 770, p. 812, n. 6 
Defendant’s representative capacity need not be 
shown in each count, § 758, p. 798 
Describing person as executor as sufficient for 
other counts, § 758, p. 796 
County administrator, 

Bond, 

Joinder of parties in actions on, § 981, p. 
1213 

Remedies, § 968 

“Public officer” within statute relating to dis¬ 
charge of sureties on bond, § 960 
County attorney, public administrator, validity of 
charter provision requiring county attorney to 
act as attorney for, § 1050, n. 75 
County court, 

Administrator paying out money under order of, 
charging administrator, § 850, p. 1003 
Commissioners of accounts, eligibility of members 
of court, §. 893, p. 1082 

Insolvent estates, jurisdiction, § 670, mi. f>6, 57 
Jurisdiction, § 1; § 725, p. 715, n. 77 
County treasurer, 

Administration by, § 1053, p. 1344 
Distribution of estate, payment to of share of 
unknown or absent legatee or distributee, § 
497, p. 398 

Court clerks. Clerks of courts, ante 
Court officials, administrator, competency to act as, 
§ 46, p. 953 
Courts, 

Appointment of executors, powers and duties in 
respect of, § 27 

Collection of assets, sanctioning compromise of 
debt due estate, § 181, p. 1152 
Engaging or continuing in business, authoriza¬ 
tion, §■ 194 

Expenditures, sanction of as essential, § 217 
Leave of court, post 

Supervision and guidance of, § 147, pp. 1105-1110 
Cousins, services rendered decedent, claim for, § 371, 
p. 115 
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Covenants, 

Binding effects of obligations of decedent under, 
§ 189 

Claim^ against estate on covenants of decedent, § 
375 

Claim for damages for breach of, presentation of, 
§ 398, p. 164 

Evidence admissible under pleadings in action 
against executor, § 782, pp. 845, 846 
Parties to actions on, § 741, p. 776 
Pleading in action by or against personal repre¬ 
sentatives for breach, § 779, p. 838 
Sale of real property, testamentary authority, § 
289 

Coverture of decedent, defense in action against per¬ 
sonal representative, § 704, p. 688 
Creditors, 

Account of personal representative, right to ob¬ 
ject or except, § 884, p. 1068 
Accounting, right to compel accounting by repre¬ 
sentative, § 830, pp. 946, 947 
Administration bonds, 

Pinal accounting and settlement as condition 
precedent to action, § 973 
Joinder in actions on, § 9S1, p. 1213 
Right to sue for breach, § 967, p. 1196 
Administrator, appointment as, § 41, pp. 936-939 
Priority, § 41, p. 938 

Administrator de bonis non, right to appointment, 
§ 1010 

Administrator with will annexed, right to ap¬ 
pointment, § 1031, p. 1288 
Allowance or rejection of claims, appeal from 
decision, § 433, p. 251 

Allowance to surviving spouse or family, 

Conclusiveness of judgment or order as to, § 
361, p. 78 

Notice to as essential, § 356 
nights of, § 365 

Appeal, right of, accounting and settlement of 
personal representatives, § 926, p. 1138 
Appointment as administrators, § 41, pp. 936-939 
Preference of next of kin over, § 36, p. 934 
Priority among, § 41, p. 938 
Appointment of administrator, 

< Objections by, § 57 
On motion of, § 33 

Coexecutor, enforcing liability for surrendering 
assets to corepresentative, § 1045, p. 1326 
Collection of assets for benefit of, § 107, p. 1136 
Decree barring creditors, necessity as to running 
of limitation statute, § 732, p. 746 
Discovery of assets, 

Maintenance of proceedings for, § 154 
Parties to proceeding for, § 160, n. 58 
Disputed claims, 

Appeal from judgment or order of probate 
court, §. 455, p. 297 

Binding effect of judgment or order of pro- 
bale court on, § 454, p. 294 
Remedies of, § 437 
Distribution of estate. 

Decree as binding on, § 529, p. 455 
Parties to proceeding for, § 519, p. 432, n. 92 
Engaging or continuing in business, consent to, § 
195 

Estoppel, administration bonds, § 948 
34 C. J.S.-90 


Creditors—Continued, 

Executor, qualification to act as, § 28, p. 913, n. 
81 

Executor de son tort, enforcement of liability by 
creditors, § 1065, p. 1367 

Final settlement of personal representative, right 
to open or set aside, § 916 
Insolvent estates, representation, § 667 
Intervention, § 750 

Joinder as parties in voluntary accounting pro¬ 
ceedings, § 845, p. 977 

Notice in probate proceedings to compel account¬ 
ing, § 848, p. 982 
Objections to appointment, § 57 
Parties, 

Actions by, § 740, pp. 765-768 
Actions for accounting or settlement, § 849, 
pp. 988, 989 

Payment of claims, enforcement, § 473, p. 350 
Preference in respect of claim, right to, § 460 
Presentation of claims, § 410 
Notice to, § 411, pp. 186-190 
Preservation of estate, resort to equity for pur¬ 
pose of, § 192 
Release of claims, § 477 

Removal of administration proceedings to equity, 
application by, § 839, p. 962 
Representation of, § 142, p. 1100 
Revocation of letters on application of, § 85, p. 
1021 

Sale of real property, injunction against, § 274, 
p. 1292 

Sales under order of court, 

Annulment, parties to proceeding, § 625 
Application for, § 546 
Burden of proof, § 5G9 
Compelling application for, § 547 
Disposition of proceeds to, § 655 
Objections to, § 615 

Parties to proceeding for, § 561, p. 511 
Revival of proceedings for, § 573 
Settlements of personal representatives, opening 
or setting aside, petition, § 918 
Verification of claims by, § 418, p. 203 
Waiver of right to accounting by representative, 
§ 834 
Creditor’s bill. 

By representative to enforce judgment after dis¬ 
charge, § 806, p. 918 
Compelling accounting, § 849, p. 987 
Parties, § 740, p. 768 

Payment of claims, enforcement by creditor’s 
suit, § 473, p. 353 
Credits, § 851, pp. 1005-1008 

Administration bonds, credits in favor of obligors 
in actions on, § 986, p. 1231 
Administration expenses, allowance of, § 388 
Against claim, pleading, §i 774, p. 823 
Payment of claims, improper payments, § 471, p. 
346 

Personal property, sale of, § 312 
Purchase of claims against estate, § 393 
Sales under order of court on, § 597 
Set-off of credits in action for accounting, § 849, 
p. 995 

Cremation, claim against estate for expense of, § 384, 
p. 137, n. 64 
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Crop lease, rights in respect of, § 265 
Crops, 

Accounting by representative for proceeds, § 833, 
p. 954, n. 18 

Advancements to produce, authority to make, § 
194, n. 7 

Assets as including, § 106 

Sale of, power of representative, § 305, p. 1354 
Sale under order of court, § 548, p. 490 
Cross action, 

On claim, § 775, p. 828 

Presentation of claims, necessity in case of 
cross-actions against executors, § 396, n. 57 
To surcharge accounts, § 772, p. 815, n. 47 
Cross complaint. 

Action for accounting setting up claims of repre¬ 
sentatives, § 849, p. 995 

Action on claims in favor of estate, § 772, p. 815 
Cross-examination in action by representative, § 787, 
p. 895 

Crypt, claim against estate for, § 385 
Curative statutes, sales under order of court, pro¬ 
tection under, § 643 

Curators of vacant successions, § 1053, p. 1344, n. 81 
Currency. Depreciated currency, post 
Curtesy, sales under order of court, 

Effect on right of, § 637 

Necessity for sale as defeating estate of, § 548, 
p. 494 

Custody of estate, § 184, pp. 1160-1164 
Books and papers, § 1S5 
Books of account, § 186 

Dative testamentary executors, §t 185, n. 18 
Deposits, § 187, pp. 1164-1167 
Diligence in respect of, § 184, p. 1161 
Duties as to, § 184, p. 1160 
Exclusive possession, § 1S5, n. 18 
Fiduciary relationship, § 184, p. 1161 
Good faith in respect of, § 184, p. 1161 
Inspection, duty of permitting, § 185 
Personal property, generally, post 
Powers and duties in respect of, § 184, pp. 1160- 
1164 

Preservation and protection of property, § 184, 
p. 1160 

Testamentary executor, § 185, n. 18 
Custody of the law, property subject to administra¬ 
tion as being in, § 4 

Custom of decedent in paying bills as evidence in 
action for services, § 785, p. 867, n. 75 
' Damages, 

Administration bonds, § 986, pp. 1229-1232 
Conversion of property, § 170 
Management of estate, liability for lack of proper 
care, § 184, p. 1162 

Danger of loss or injury to interests, equity juris¬ 
diction to protect, § 839, p. 965 
Dative and testamentary executors, custody of estate, 
§ 185, n. 18 

Daughter-in-law, services rendered decedent, claim 
for, §. 371, p. 112 

Dealing with estate to personal advantage, compen¬ 
sation denied, § 876, p. 1049 
Death, 

Accounting by representative of fiduciary, § 833, 
p. 953, n. 13 


Death—Continued, 

Administration as dependent on death of person 
on whose estate administration is sought, § 
16 

Allowance to surviving spouse or family, death 
of beneficiary as affecting right, § 348 
Appointment as prima facie evidence, § 74 
Assets as including, 

Claim for death of decedent, § 102 
Property accruing after, § 126 
Claims arising after. Claims, ante 
Collateral showing of, § 76, p. 1007 
Damages, misappropriation by personal represen¬ 
tative, liability on administration bond, § 950 
Debts payable after, claims against estate for, § 
378 

Distribution of estate, 

Decree based on presumption of death, § 526, 
p. 447 

Effect of representative’s death prior to, § 487, 
p. 375 

Evidence as to decedent’s death, § 786, p. 872 
Executor de son tort, liability of estate, § 1065, p. 

1365 

Pleading, 

Action on claim in favor of estate, § 772, p. 
S15 

Death of testator or intestate, § 758, p. 797 
Priority of claims as fixed on death of debtor, § 
461, p. 309 
Representative, 

Accounting after death, right to require, § 
830, p. 948 

Accounting by representative of deceased 
executor or administrator, § 831, pp. 950, 
951 

Administration bond, 

Discharge of sureties, § 957, p. 1180 
Joinder of representative as party de¬ 
fendant in action on, § 981, p. 1214 
Right of corepresentative to sue for 
breach, § 967, p. 1195 

Administrators de bonis non, generally, ante 
Coexecutor or coadministrator, rights and du¬ 
ties of survivor, § 1047 
Compensation as affected by death, § 873 
Continuation of pending action, § 737 
Costs of accounting proceedings chargeable 
to executor of deceased representative, § 
849, p. 1001 

Foreign representative, successor’s right of 
action, § 1008, p. 1259 

Party in action for accounting after death, § 
849, p. 991 

Probate court’s jurisdiction of accounting aft¬ 
er death, § 840, p. 970 
Representatives of deceased executors or ad¬ 
ministrators, §§ 1048, 1049, pp. 1330-1334 
Settlement, effect, § 911 
Termination of authority, § 81 
Time to sue, effect, § 729, p. 730 
Sales under order of court, confirmation on death 
of interested party, § 607, p. 582 
Statutes requiring creditors to sue within desig¬ 
nated time after decedent’s death, § 732, pp. 
734-736 
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Death—Continued, 

Surety on administration bond, discharge from 
liability, § 957, p. 1180 
Termination of function, § 81 
Testator, 

Pleading, § 758, p. 797 
Presumption, § 784, p. 851 
Death actions, 

Accounting by representative for judgment, § 833, 
p. 953, n. 16 

Costs against decedent’s estate, § 821, p. 933 
Forma pauperis proceedings by representative, § 
819, n. 06 

Personal liability of representative for costs, § 
S20, p. 932 

Probate court’s jurisdiction of sum obtained in 
settlement of action, § 840, p. 966, n. 66 
De bonis non. Administrator de bonis non, ante 
Debtors, 

Appointment, objections by, § 57 
Collection of assets, compromise of claim in ap¬ 
plication of, § 181, p. 1153 
Parties to suit to settle, § S49, p. 989 
Revocation of letters on application of, § 85, p. 
1022 

Debts, 

See, also, Claims, ante 

Assets as including, §§ 100-102, pp. 1054-1058 
Charging personal representative, § 850, p. 1005 
Chosos in action, transfer in satisfaction, § 306, p. 
1355 

Classification and priorities, §§ 45S-4G1, pp. 307- 
330 

Collection of debts due estate, § 167, p. 1137 
Commissions, debts receivable, § 863, p. 1017 
Conditions precedent to action against representa¬ 
tive, § 701 

Engaging or continuing in business, § 196 
Final settlement as satisfying or destroying debts 
of estate, § 005, p. 1110 

Meaning in statute concerning time to sue, § 729, 
p. 727, n 23 

Necessity of administration, existence as affecting, 
§ 6 

Payment, generally, post 

Sales under order of court, post 
Personalty in position to meet, possession of real 
property in case of, § 257 
Priorities as to debts incurred by representative, 
§ 461, p. 321 

Proceeds on sale of realty under testamentary 
power as liable, § 291 
Representatives, 

Administration bonds as including, § 952 
Ancillary representative, transmission of as¬ 
sets to pay debts of estate established in 
domiciliary jurisdiction, § 1005 
Debts to decedent chargeable in account as 
cash, § 850, p. 1003 
Set-off of advances against, § 463 
Uncollectible debts, commissions, § 863, p. 1017 
Deceased legatee or distributee, distribution of estate, 
person to whom payment made, § 497, p. 397 
Declarations, 

Action based on personal representative’s mal¬ 
feasance or misfeasance, § 779, pp. 833, 834 


Declarations—Continued, 

Action by or against, §§ 757-761, pp. 795-801 
Breach of covenant, § 779, p. 838 
Conversion, § 779, pp. 835, 836 
Judgment, action on, § 812 
Recovery of personalty, § 779, p. 836 
Trespass, § 779, p. 836 

Action for legacies or distributive shares, § 778 
Actions on claims, 

Against estate, § 774, pp. 819-827 
In favor of estate, § 772, pp. 815-817 
Action to avoid decedent’s sales or transfers, § 
779, pp. 832, 833 

Decedent rebutting presumption of payment for 
room and board, § 784, p. 855, n. 43 
Decedent’s or representative’s declarations in ac¬ 
tion on claim, § 785, p. 865 
Disputed claims, admissibility in proceedings in 
probate court, § 452, p. 281 
Declaratory judgment, 

Distribution of estate, review in proceedings for, 

§ 534, p. 464, n. 44 
Prematurity of action, § 729, p. 729 
Decrees. Judgments, decrees or orders, post 
Deductions, distribution of estate, advancements to 
beneficiaries, § 524, p. 442 
Deeds and conveyances, 

Cancellation, 

Local administrator’s deed of lands which 
only foreign executrix could sell, § 1001, 
n. 1 

Prematurity of suit, § 729, p. 729 
Venue of action against personal representa¬ 
tive, § 727, n. 90 

Claims against estate by reason of covenant, § 375 
Coexecutors or coadministrators, § 1043, p. 1322 
Delivery of deed executed by decedent in life¬ 
time, § 267, p. 1281 
Evidence, 

Conveyances of property of estate, § 786, p. 
872 

Existence of contract for services, § 785, p. 
867, n. 73 

Heirs and distributees, determination of validity 
in proceeding for distribution of estate, § 524, 
p. 443 

Power to execute, 

Accordance with bonds for title, § 267, p. 12S0 
Testamentary authority, § 289 
Sale of personal property, § 315 
Sales under order of court, post 
Default judgment, 

Actions by or against representatives, § 795 
Actions on administration bonds, § 984, p. 1227 
Admission of assets by, § 801 
Collection of assets, proceeding for, § 169, p. 1144 
Costs against representative on motion to set 
aside, § 820, p. 928, n. 87 
Distribution of estate, proceeding for, § 524, p. 
444 

Executor de son tort as garnishee for debt of 
distributee, propriety, § 1068, p. 1376 
Pleading want of representative capacity before 
entry, § 763, p. 803 
Defenses, 

Accounting, probate proceedings to compel, § 848, 
pp. 983, 984 
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Defenses—Continued, 

Actions against, 

Executors de son tort, § 1068, p. 1372 
Personal representatives, § 704, pp. 687-690 
Actions by, 

Foreign representatives, § 1008, p. 1262 
Personal representatives, § 703 
Administration bond, action on, § 978 
Authorities and duties with respect to defense of 
will, § 143 
Collection of assets, 

Debts due from representative, § 182 
Proceeding for, § 169, p. 1141 
Disputed claims, probate court proceedings, § 448 
Distribution of estate, proceedings for, §§ 518, 521 
Executors de son tort, actions against, § 1068, p. 
1372 

Foreign representatives, 

Actions against, § 1013, p. 1268 
Actions by, § 1008, p. 1262 
Sales under order of court, actions to recover pur¬ 
chase money, § 603, p. 574 
Withdrawal bond, action on, § 11 
Definiteness, presentation of claims, statement of 
claim, § 417, p. 197 
Definitions, § 3, pp. 878-882 

Account and settlement, § 827 

Administration, § 3, p. 880 

Administrative expenses, § 217, n. 37 

Bona notabilia, § 95 

Claims, § 367, p. 95 

Contingent claims, § 377, p. 123 

Conversion, § 244 

Debts, § 367, p. 94, n. 57 

Estate, § 3, p. 881 

Funeral expenses, § 384, p. 137 

Intestate estate, § 3, p. 881 

Inventory, § 129, n. 39 

Legal representatives, § 3, p. 880 

Next of kin, § 36, p. 931 

Personal representative, § 3, p. 878 

Probate, § 3, p. 881 

Renunciation, executorship, § 29, p. 917 
Testate estate, § 3, p. 881 
Waste, § 243 
Delay, 

Collection of assets, loss resulting from, § 183 
Disputed claims, presumptions, § 452, p. 277 
Distribution of estate, interest in case of, § 508, p. 

417 

Pleading in action on claim alleging right of per¬ 
sonal representative to delay answering, § 775, 
p. 829 

Rendering accounts, § 829, p. 943 
Settlement, 

Accounts, § 829, p. 944 
Compensation denied, § 876, p. 1050 
Estate, interest on funds, § 213 
Delegation of power, § 146 

Distribution of estate, § 482, p. 366 
Issuance of letters, § 69 

Nomination of executor, power to nominate, § 22, 
p. 906 

Renewal of lease, right of, § 265 
Sale of, 

Personal property,’ § 311 

Real property, testamentary authority, § 280 


Delegation of power—Continued, 

Sales under order of court, making of, § 588 
Demand, 

Accounting affecting limitations, § 842, p. 972, 
n. 22 

Administration of estate, § 5, p. 885 
Allowance to surviving spouse or family, ap¬ 
praisement, § 352, p. 58 

Collection of assets, prerequisite to suit for re¬ 
covery, § 169, p. 1140 
Condition precedent to action, 

Administration bonds, § 971 
Settlement of estate, § 849, p. 988, n. 37 
Evidence in action on claim, § 786, p. 880 
Interest, claims against estate, § 464, p. 336 
Oyer of letters testamentary or administration, 
§ 759 
Pleading, 

Action by or against personal representatives 
for conversion, § 779, pp. 835, 836 
Demands against estate, verification of plead¬ 
ings, § 771, n. 29 
Legacy, demand for, § 778 
Payment of claim, § 774, p. 821 
Reconveyance, demand for suit to recover 
property conveyed under undue influence, 
§ 779, p. 832, n. 66 

Services rendered decedent, claim for as depend¬ 
ent on, § 370, p. 105 
Widow’s allowance, § 336, p. 36 
Demurrer, 

Accounting and settlement, action for, § 849, pp. 
992, n. 88, 993, 995 

Action on claim, § 773, p. 819, n. 85; § 776 
Claim in favor of estate, § 772, p. 818 
Actions by or against personal representatives, 
§ 769 

Answer in action for accounting and settlement, 
§ S49, p. 995 

Appointment, objections to petition, § 57 
Discovery of assets, bill for, § 161, p. 1129 
Disputed claims, proceedings in probate court, 
§ 451, p. 274 

Distribution of estate, proceedings for, § 520 
Executor’s action to recover proceeds of mortgage 
foreclosure sale, § 779, p. 837 
Foreign representatives, right to sue, § 1011 
Removal of administration to equity, bill for, 
§ 839, p. 963, n. 28 

Sales under order of court, practice on overruling, 
§ 566 

Departure, 

Rejoinder to plea in action by or against personal 
representative, § 768, p. 810 
Replication to, 

Plea of limitations in action by or against 
personal representative, § 768, p. 809 
Plea puis darrein continuance in action by 
or against personal representative, § 768, 
p. 810 

Depositary, 

Party in probate proceedings to compel account¬ 
ing, § 848, p. 981 

Representative interested in, interest on funds as 
chargeable in case of, § 212 
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Depositions, 

Hales under order of court, insufficiency of per¬ 
sonalty to pay debts shown by, § 571 
Stating and settling accounts, § 890, p. 1076 
Deposits in banks or other places, 

Action by personal representative for bank de¬ 
posits, set-off by bank, effect of insolvency of 
estate, § 721 

Bank as executor, § 187, p. 1167 
Collection of assets, § 167, p. 1137 
Complaint by executor for conversion, § 779, p. 
835, n. 81 

Discovery of assets, recovery in proceeding for, 
§ 158, p. 1122 

Interest, failure to deposit, § 211 
Order requiring executor to deposit in court, 
§ 796, p. 910 

Pleading in action by personal representative to 
recover, § 772, p. 816 

Presumption of ownership by decedent, § 784, 
p. S51 

Public administrator, interest on and status as 
public funds, § 1050 

Responsibility in respect of deposits, § 187, pp. 
1164-1167 

Right of bank to set off decedent’s debt on note, 
§ 719, p. 706, n. 65 
Hales under order of court, § 597 

Purchaser’s right to recover, § 602 
loprcciated currency, 

Collection of assets, acceptance in settlement of 
debt, § 178 
Payment in, 

Claim, § 468, p. 342 
Legacy, § 492 

Hales under order of court, purchase price, 
§ 601, p. 569 

Specific legacy of, payment, § 493, p. 390 
Depreciation of assets. 

Advice of counsel affecting liability, § 249 
Bad faith, liability, § 247 

iCause as affecting liability, § 248, pp. 1256-1260 

Credits, $ S51, p. 1006 

Diligence as affecting liability, § 247 

Extent of liability, § 247 

Failure to sell or delay in selling property, § 248, 
p. 1257 

Fire resulting in, liability, § 248, p. 1256 
Good faith, 

Liability, § 247 
Relief from liability, § 249 
Grounds for relief from liability, § 249 
Liability, §§ 247-249 

Personalty insufficient to pay debts due to, sales 
of real property, § 541, p. 481 
Depressed market, sale of property, denial of applica¬ 
tion on ground of, § 537 
De son tort, 

Personal judgment against executor, § 796, p. 908, 
n. 62 

Replication alleging, § 768, p. 810 
Descendants, personal representatives as including, 
§ 3, p. 878 
Description 

Defendant in pleadings, § 758, pp. 798, 799 


Description—Continued, 

Defendant’s representative capacity, amendment 
of pleading curing misdescription, § 770, p. 
814 

Plaintiff in pleading, § 758, pp. 795-799 
Property, sales under order of court, 

Notice of sale, § 592 
Order or decree of sale, § 575 
Desertion, widow’s allowance as barred by, § 344 
Determination and disposition of appeal in actions by 
or against representatives, § 818 
Detinue, evidence of appointment in action for, § 763, 
p. 804 
Devastavit, 

See, also, Waste, post 
Administration bonds, 

Absence or time of devastavit as defense, 

§ 978 

Establishing devastavit in separate action 
against principal before bringing action 
on bond for devastavit, § 975 
Administrator de bonis non, right of action 
against predecessor, § 1023 
Administrator durante minoritate, liability to ex¬ 
ecutor qualifying after coming of age, § 1040, 
p. 1316 

Burden of proving injury, § 784, p. 857 
Coexeeutor or coadministrator, liability of co¬ 
representatives, § 1045, p. 1324 
Costs, personal liability of representative guilty 
of devastavit, § 820, p. 929 
Discharge from liability, § 246 
Disputed claims, representative as chargeable in 
case of unfavorable award, § 442 
Distribution of estate, 

Distribution before paying debts, § 501, p. 408 
Failure to take refunding bond, § 490, p. 381 
Instructions in action for, § 789, p. 902 
Judgment, enforcement, § 806, pp. 918-921 
Nonclaim statute, failure to plead as rendering 
liable for, § 424 

Payment of claims, improper payment, § 471, p. 

‘ 346 

Personal judgment against representative, § 796, 
p. 908 

Personal property, liability on sale, § 312 
Plea in action suggesting, § 779, p. 834 
Plea plene administravit, necessity of plea under 
statute, § 764, p. 805 

Pleading in action against executor, § 779, p. 834, 
n. 71 

Presentation of claim founded on, § 398, p. 1G6 
Presumption, § 243 

Time for pleading special plene administravit, 
§ 764, p. 806 
Devisees, 

Account of personal representative, right to ob¬ 
ject or except, § 884, p. 1068 
Administration bonds, 

Parties defendant in actions on, § 981, p. 1214 
Personal representative taking devise 
charged with payment of legacy, liabili¬ 
ty of sureties, § 955 
Right to sue for breach, § 967, p. 1197 
Administrator not necessary party in litigation 
between, § 751 
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Devisees—Continued, 

Allowance or rejection of claims, 

Appeal from decision, § 433, p. 251 
Attack on allowance, § 430, p. 240 
Attorney’s fees in action by devisee for account¬ 
ing, § 840, p. 1002 

Claims against estate, waiver of bar of limita¬ 
tions, § 382, p. 131 

Distribution of estate, proceedings for, § 515 
Executor de son tort, liability as, § 1064, p. 1363 
Investments, estoppel to assert liability for losses 
resulting from unauthorized or improper in¬ 
vestments, § 207 

Leases, acquiescence in, § 297, p. 1330 
Mortgagees of interests of devisees as parties in 
action for settlement, § 849, p. 991 
Mortgages, estoppel to question validity of, § 298, 
p. 1339 

Parties in actions for accounting and settlement, 
§ 849, p. 989 

Purchase of realty by representative from, validi¬ 
ty, § 268, p. 1283 

Rents and profits, right to collect, § 259, p. 1270 
Right to require accounting by representatives, 
§ 830, p. 947 

Sale of real property, attack on sale pursuant to 
testamentary authority, § 294, p. 1325 
Sales under order of court, 

Contest of claims, § 570 

Estoppel, §§ 566, 666 

Notice of proceedings, § 564, p. 517 

Objections, § 615 

Opposition, § 566 

Parties to proceeding, § 561, p. 510 
Petition as required to name and describe, 
§ 562, p. 516 

Purchasers from and creditors of, rights of, 
§ 640 

Title as affected, § 636 
Title to real property as vesting in, § 252 
Devises, 

Assent, § 485, pp. 368-371 
Compensation, devise in lieu of, effect, § 857 
Priority of debts over, § 484 
Diaries as evidence in action for services furnished 
decedent, § 785, p. 867, n. 79 
Dilatory plea, plea of premature commencement of 
suit against personal representatives, § 766 
Diligence, 

Collection of assets, § 167, p, 1138 
* Interest on debt, § 174 
Liability for loss, § 183 
Custody of estate, § 184, p. 1161 
Fraud, discovery of, opening or setting aside 
settlements, § 915, n. 42 
Management of estate, § 184, p. 1161 
Deposits, § 187, p. 1166 
Priority of claims as affected by, § 461, p. 310 
Sale of personal property, § 322 
Direct attack, appointment, § 77 

Direction of court, acts done pursuant to, § 147, 

p. 1108 

Direction of verdict, 

Action for services, § 788, p. 898 
Actions by or against representatives, § 788, p. 
896, n. 78; § 788, p. 897 


Direction of verdict—Continued, 

Appointment, proceedings for, § 62 
Disputed claims, proceeding in probate court, 
§ 453, p. 292 
Directions, 

Distribution of estate, petitioning court for, § 
482, p. 366 

Expenses incurred in procuring direction of court, 
allowance for, § 225, p. 1220 
Disability, 

Affecting laches as bar to accounting proceedings, 
§ 842, p. 975 

Claimant, limitation period, computation § 732, 
p. 752 

Distribution of estate, persons entitled under 
disability, § 497, p. 400 

Disbursements. Expenditures and expenses, post 
Discharge, 

Administration bonds, release of sureties, § 958 
Administrator de bonis non, propriety of subse¬ 
quent appointment, § 1018 
Appealability of order, § 925, p. 1137 
Binding effect, § 79 

Burden of proof in proceedings for, § 79 
Coexecutor or coadministrator, effect, § 1045, p. 
1328 

Collateral attack on order, § 79 
Distribution of estate, 

Receipt or release operating as, § 489 
Representative as entitled on making, § 500 
Fraud, obtaining by means of, § 79 
Jurisdiction of proceedings for, § 79 
Notice, application for, § 79 
Objections to § 79 
Order of, § 79 

Powers as terminated by, § 79 

Prerequisite to closing of estate, § 904, p. 1106 

Proceedings for, § 79 

Resignation operating as, § 82 

Revocation of order, § 79 

Right to, § 79 

Setting aside of order, § 79 
Termination of authority, § 79 
Disclaimer, executorship, office of, § 29, p. 919 
Discontinuance, 

Actions by or against representatives, § 791 
Costs, § 820, p. 928 

Limitation period, right to bring another action 
thereafter, § 732, p. 749 

Probate proceedings to compel accounting, § 848, 
p. 981 

Discounts, notes, power of legal representative to dis¬ 
count, § 306, p. 1356, n. 56 
Discovery of assets, §§ 153-166, pp. 1114-1136 
Admissibility of evidence, § 162 
Admissions, motion to dismiss petition, g 164 
Affidavits, § 161, p. 1128 
Amendment, 

Affidavit, § 161, p. 1128 
Answer, § 161, p. 1129 
Answer, § 161, p. 1128 
Appeal and error, § 166 
Application, § 161, p. 1127 

Attachment, failure to appear and submit to ex¬ 
amination, § 163 
Bank deposits, § 158, p. 1122 
Bill of particulars, § 161, p. 1129 
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Discovery of assets—Continued, 

•Bonds, § 158, p. 1122 
Books and papers, § 158, p. 1122 
Bribes, recovery of, § 158, p. 1121, n. 14 
Burden of proof, § 162 

Citation, jurisdiction acquired by service of, § 157 
Claim as to which proceeding proper, § 158, pp. 
1318-1123 

Collection of debt, remedy as made of, § 158, p. 
1120 

Concealment of property, 

As ground, § 154 

Statutory provisions, § 159, p. 1124 
Conversion of property, remedy as available to 
enforce liability for, § 158, p. 1120 
Cost of proceeding, § 166 

Counsel, right of person cited for examination to, 

§ 163 
Creditors, 

Maintenance of proceedings, § 154 
Party to proceeding, § 160, n. 58 
Demurrer to bill, § 161, p. 1129 ! 

Determination of. 

Appeal from order, § 166 
Issues in proceeding for, § 159, p. 1125 
Discretion of court, 

Costs, § 166 

Examination of witness, § 163 
Dismissal of proceeding, § 164 
Enforcement of judgment or order, § 165 
Equitable interest, § 158, p. 1122 
Equity, jurisdiction, § 153 
Estoppel, § 154 
Evidence, § 162 

Judgment, order or decree conforming, § 165 
Examination before trial, use as substitute, § 158, 

p. 1120 

Examination of witness, discretion of court, § 163 
Executor do son tort, bill for discovery of assets 
in hands of, sufficiency of answer, § 1068, p. 
1376 

Fiduciaries, § 154 
Form of remedies, § 153 

Grant, recovery of money paid, § 158, p. 1121, n. 
15 

Guardians, right to maintain proceedings, § 154 
Hearing, § 163 

Imprisonment, failure to appear and submit to 
examination, § 163 

Information and belief, affidavit on, § 161, p. 1128 
Inquisitorial nature of proceeding, § 159, p. 1124 
Insurance policy, recovery of proceeds of, § 158, p. 
1122 

Interest, § 165 

Interrogatories, § 161, p. 1130 
Writing as essential, § 163 
Intervention, § 160 

Suit against heir, intervention by personal 
representative, § 750 
Judgment or decree, § 165 
Jurisdiction in proceeding, § 157 
Jury trial, § 163 
Legal instrument, § 158, p. 1122 
Legatee, joinder in suit for, § 160 
Modification of judgment or order, § 165 
Mortgages, recovery in proceeding for, § 158, p. 
1122 


Discovery of assets—Continued, 

Motion, § 161, p. 1127 
Nature of remedy, § 153 
Notice, proceeding for, § 160 
Objections, affidavit, § 161, p. 1128 
Operation and effect of order, § 165 
Oral examination, § 163 
Order for, § 165 

Ownership of property, proceeding as dependent 
on, § 158, p. 1121 
Parties to proceeding, § 160 
Personal property, § 158, p. 1122 
Persons entitled to institute proceedings, § 154 
Petition for, § 161, p. 1127 

Pleading in proceeding for, § 161, pp. 1127-1130 
Possession, trial of right of, § 159, p. 1124 
Preliminary examination, § 163 
Presumption, § 162 
Probate court’s jurisdiction, § 157 
Proceedings against executor or administrator, § 
155 

Process, § 160 

Property as to which proceeding proper, § 158, pp. 
1118-1123 

Provision giving right, § 158, p. 1119 
Real property, proceeding as relating to, § 158, p. 
1122 

Relief granted, § 159, pp. 1123-1126 
Replevin, remedy by way of as bar, § 154 
Reply or replications, § 161, p. 1129 
Restitution of property, statutory provisions, § 
159, p. 1123 

Retention of jurisdiction once acquired in proceed¬ 
ing for, § 157 
Review, § 166 

Right to institute proceedings, § 154 
Scope of inquiry, § 159, pp. 1123-1126 
Scope of review, § 166 
Set-off, § 159, p. 1124, n. 37 
Statutory provisions, § 153 
Appeal and error, § 166 
Notice of proceeding, § 160 
Scope of inquiry, § 159, p. 1123 
Substitution of parties, § 160 
Suit against heir, intervention by personal repre¬ 
sentative, § 750 
Summary proceedings, § 153 
Surplus on foreclosure sale, § 158, p. 1122 
Time, § 156 

Examination, § 165 
Title, trial of issue of, § 159, p. 1124 
Vacation of order, § 165 
Venue of proceeding, § 157 
Weight and sufficiency of evidence, § 162 
Withdrawal of answer, § 161, p. 1129 
Written interrogatories, § 163 
Wrongful disposition of property as wrongful pro¬ 
ceeding, § 154 

Discovery, orphans’ court vested with power of, § 840, 
p. 966, n. 66 
Discretion of court, 

Accounting and settlement, 

Attorney’s fees in action for, § 849, p. 1001 
Costs and expenses, § 939 
Costs of appeal from accounting, § 943 
Limiting time for taking testimony in action 
for accounting, § 849, p. 998 
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Discretion of court—Continued, 

Accounting and settlement—Continued, 

Opening or setting aside settlement of per¬ 
sonal representative, § 920; § 923, n. 25 
Ordering accounting, § 849, p. 998 
Review, § 934 

Right to require, § 830, pp. 948, 949 
Administration bonds. 

Discharge of sureties, § 960 
Leave to sue, § 976 

Advice to personal representative, § 147, p. 1109 
Allowance or rejection of claims, 

Extension of time for appeal from decision, 
§ 433, p. 252 
Review, § 433, p. 256 
Setting aside allowance, § 430, p. 241 
Allowance to surviving spouse or family, § 324; 
§ 333, p. 30; §§ 353, 360 
Amount or value, § 333, p. 30 
Costs, § 361, p. 82 

Increased or further allowance, § 363 
Maintenance and support, § 332 
Review, § 361, p. 82 
Revocation or decrease, § 364 
Amendment of pleadings in action by or against 
personal representative, § 770, p. 812 
Appointment, 

Administrator, § 34 

Coexecutors or coadministrators, § 1041 
Executors, § 27 

Special or temporary administrator, § 1035, 
p. 1297 
Attorney’s fees, 

Action for accounting and settlement, § 849, 
p. 1001 

Allowance, § 223, p. 1214; § 227, p. 1225; § 
386, p. 145 

Propounding will for probate, § 225, p. 
1216, n. 34 
Apportionment, §• 465 
Claim against estate, § 386, p. 145 
Bond, 

Requirement as to, § 67, p. 9S4 
Sales under order of court, § 590 
Coexecutors or coadministrators, appointment, § 
1041 

Collection of assets, time of bringing suit, § 168 
Compensation of personal representative, § 807 
Review, § 880, p. 1060 
Costs, 

Accounting and settlement, § 939 
Allowance to surviving spouse or family, § 
361, p. 82 

Appeal from accounting, § 943 
Discovery of assets, § 166 
Disputed claims, costs on trial of, § 456 
Revocation of letters, § 85, p. 1029 
Suits by or against representatives, § 820, 
p. 932 

Estate’s liability, § 821, p. 934 
Security for costs, § 823 
Discovery of assets, 

Costs, § 166 

Examination of witness, § 163 
Disputed claims, 

Costs on trial of, § 456 

Extension of time for objections to, § 440 


Discretion of court—Continued, 

Disputed claims—Continued, 

Rehearing on, § 453, p. 291 
Interest, funds of estate, § 209 

Failure to invest or deposit, § 211 
Rate, § 216, p. 1202 
Inventory, dispensing with, § 139 
Litigation, amount of allowance for expense of. 
§ 227, p. 1225 

Mortgages, execution of, § 298, p. 1335 
Necessity of administration, § 9 
Payment of claims, reservation of assets for, § 
475 

Presentation of claims, relief from consequences 
of failure to make, § 423, p. 222 
Public administrator, choice as against another 
person applying for administration, § 1052. 
p. 1343 
Qualifications, 

Administrator, § 46, p. 946 
Executors, § 28, p. 910 
Removal, § 89 

Renunciation of executorship, retraction of, 

29, p. 920 

Revocation of letters, §. 84, p. 1016 
Cost of proceeding, § 85, p. 1029 
Sale of real property. Real property, post 
Sales under order of court, § 537 

Amount of property to be sold, § 553 
Bond, § 590 

Proceeding to set aside, § 627 
Security for costs in actions by or against repre¬ 
sentatives, § 823 

Settlements of personal representatives, opening 
or setting aside, § 920 

Annual or partial settlements, g 923, n. 25 
Specific performance, contracts of decedent re¬ 
lating to real estate, § 267, p. 1280 
Temporary or special administrator, person to be 
appointed, § 1035, p. 1301 

Time for pleading plene administravit, § 764, p. 
806 

Dishonesty, executor, disqualification by, § 28, p. 911 
Dismissal and nonsuit, 

Accounting and settlement, action for, § 849, pp. 
9S8, 990, 998, 999 

Action for accounting for defects in parties, $ 
849, pp. 988, 990 

Actions by or against representatives, § 791 
Costs, personal liability of representative, § 820, 
p. 933 

Discovery of assets, proceeding for, § 1C4 
Dismissal of appeal in actions by or against 
representatives, § 817 
Disputed claims. 

Appeal from order or judgment in probate 
court, § 455, pp. 290, 304 
Proceeding in probate court, § 453, p. 291 
Distribution of estate, petition for, g 524, p. 444 
Invalidity of appointment as ground for dis¬ 
miss al of action, § 763, p. 801, n. 37 
Limitation period, right to bring another action 
thereafter, g 732, p. 749 

Payment of claims, proceeding to enforce, § 473, 
p. 352 

Removal proceedings, g 91, p. 1044 
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Dismissal and nonsuit—Continued, 

Sales under order of court, proceedings for, § 
573 

Suggestion of removal of administrator, § 763, 
p. 803 

Disputed claims, §§ 436-456, pp. 258-306 

Accident, award of arbitrators vacated on ground 
of, § 442 

Admissibility of evidence in proceedings in pro¬ 
bate court, § 452, p. 280 
Admission of assets, 

Agreement of arbitration as, § 442 
Agreement to refer as, § 443, p. 265 
Admissions in proceedings in probate court, § 
451, p. 277; § 452, p. 281 
Affirmative defenses, burden of proof, § 452, p. 

279 

Aggrieved parties as entitled to appeal from pro¬ 
bate court, § 455, p. 297 
Agreement to refer, § 443, p. 264 
Allowance in probate court, § 453, p. 291 
Amendment, 

Appeal from order or judgment of probate 
court, § 455, p. 299 

Pleadings in probate court, § 451, p. 275 
Appeal, 

Costs on appeal, § 456 

Judgment or order of probate court, § 455, p. 
297 

Proceedings in probate court, § 455, pp. 295- 
304 

Review of decision of commissioners, § 444 
Review on reference, § 443, p. 267 
Appearance, 

Agreement to refer operating as, § 443, p. 265 
Proceedings in probate court, § 449 
Appointment of, 

Commissioners to determine, § 444 
Referee, § 443, p. 265 

Approval of report, reference of, § 443, p. 266 
Arbitration and award, § 442 
Auditors, submission to, § 443, p. 263 
Award, 

Arbitrators, § 442 
Reference, § 443, p. 266 

Bills and notes, burden of proof, § 452, p. 279 
Binding effect, 

Award, 

Arbitrators, § 442 
Reference, § 443, p. 266 
Judgment or order of probate court, § 454, 
p. 294 

Board and lodging, presumptions, § 452, p. 27S 
Bond, appeal from order of judgment of probate 
court, § 455, p. 298 

Books and documents as admissible in proceed¬ 
ings in probate court, § 452, p. 281 
Burden of proof, in probate court, § 452, pp. 278- 

280 

Citation in proceedings in probate court, § 449 
Commissioners, § 444 

Commitment of case to commissioners for deter¬ 
mination, § 444 

Compensation of commissioners appointed to de¬ 
termine, § 444 

Compliance with statutory provisions in probate 
court, § 445 


Disputed claims—Continued, 

Collusiveness of, 

Award of arbitrators, § 442 
Judgment or order allowing, probate court, 
§ 454, p. 293 
Consideration, 

Burden of proving defense of want of, § 452, 
p. 279 

Failure of as defense, § 448, n. 39 
Consolidation for trial in probate court, § 453, p. 
287 

Contest generally, §§ 436-441, pp. 258-262 
Corroboration of claimant in probate court, § 
452, p. 284 

Costs of trial in probate court, § 456 
Counterclaim of estate, jurisdiction to determine, 

§ 446, p. 271 
Creditors, 

Appeal from judgment or order of probate 
court, § 455, p. 297 

Binding effect of judgment or order of pro¬ 
bate court on, § 454, p. 294 
Contest, § 437 
Decision, 

Hearing before commissioners, § 444 
Proceeding in probate court, § 453, pp. 286- 
292 

Declarations as admissible in proceedings in 
probate court, § 452, p. 281 
Decree in proceeding in probate court, § 454, p. 
292 

Defenses available in probate courts, § 448 
Definition, § 840, p. 969, n. 78 

Delay in presenting or prosecuting, presumption 
resulting, § 452, p. 277 

Demurrer in proceedings in probate court, § 451, 
p. 274 

Determination, §§ 442-456, pp. 262-306 
Issues on appeal, § 455, p. 300 
Devastavit, representative as chargeable with in 
case of unfavorable award, § 442 
Direction of verdict, in probate court, § 453, p. 292 
Discretion of court. 

Costs on trial, § 456 

Extension of time for objections, § 440 
Rehearing in probate court, § 453, p. 291 
Discretion of representative, contest of, § 439 
Dismissal, 

Appeal from order or judgment in probate 
court, § 455, pp. 296, 304 
Proceeding in probate court, § 453, p. 291 
Distributees, 

Appeal from judgment or order of probate 
court, § 455, p. 297 
Contest, § 438 

Docketing in probate court requiring, § 450 
Documentary evidence as admissible in proceed¬ 
ing in probate court, § 452, p. 281 
Domestic services, 

Burden of proof, § 452, p. 279 
Presumptions, § 452, p. 278 
Duty of. 

Probate court to protect estate, § 445 
Representative to contest, § 439 
Effect of, 

Agreement to refer, % 443, p. 265 
Award, reference of, § 443, p. 267 
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Disputed claims—Continued, 

Effect of—Continued, 

Judgment or order in probate court, § 454, p. 
203 

Election of remedies, § 445 
E iuitable claims, reference of, § 443, p. 264 
Equitable jurisdiction, probate court, § 446, p. 271 
Estoppel, § 441 

Burden of proof, § 452, p. 270 
Evidence in proceedings in probate court, § 452, 
pp. 277-286 
Exceptions, 

Appeal from order or judgment of probate 
court, § 455, p. 300 
Decision of commissioners, § 444 
Express contract as essential, services rendered 
decedent, § 452, p. 285 

Final adjudication in probate court, § 454, p. 293 
Financial condition, admissibility of evidence as 
to in proceeding on, § 452, p. 280 
Findings, 

Proceedings in probate court, § 453, pp. 286- 
292 

Reference, § 443, p. 266 

Formal entry of judgment in probate court as 
necessary to appeal, § 455, p. 296 
Formal pleadings in probate court proceedings, § 
451, p. 274 

Fraud, award of arbitrators vacated for, § 442 
General denial, issues raised by, probate court, § 
451, p. 276 

Grounds of objection, § 440 
Hearing, 

Appeal from order or judgment of probate 
court, § 455, p. 300 
Commissioners, § 444 

Personal representative’s account, determina¬ 
tion as to whether claim has been reject¬ 
ed or disputed, § 892, p. 1079 
Proceeding in probate court, § 453, pp. 286- 
292 

Reference, § 443, p. 266 
Heirs, 

Appeal from judgment or order of probate 
court, § 455, p. 297 

Binding effect of judgment or order of pro¬ 
bate court, § 454, p. 294 
Contest, § 438 
Estoppel to contest, § 441 
Objections by, § 453, p. 287 
Parties to proceedings to establish, § 449 
Submission to arbitration by, § 442 
Individual award against representative, § 442 
Injunction to prevent enforcement of probate de¬ 
cree, § 455, p. 296 

Installment payments, order for, § 454, p. 293, n. 
79 

Instructions, 

Appeal from order or judgment of probate 
court, § 455, p. 303 

Proceedings in probate court, § 453, p. 290 
Interlocutory orders of probate court as appeal- 
able, § 455, p. 296 

Intervention, reference of, § 443, p. 264 
Invoking aid to compel adjudication, § 444 


Disputed claims—Continued, 

Issues 

Appeal from order or judgment of probate 
court, § 455, p. 300 

Proceedings in probate court on, § 451, p. 275 
Judgment, 

Appeal from proceedings in probate court, § 
455, p. 303 

Proceedings in probate court, § 454, pp. 292- 
295 

Jurisdiction, 

Appeal from judgment or order of probate 
court, § 455, p. 296 
Prebate court, § 446, pp. 269-272 
Jury questions, 

Appeal from order or judgment of probate 
court, § 455, p. 303 

Proceedings in probate court, § 453, p. 289 
Jury trial in proceeding in probate court, § 453, p. 
288 

Laches, burden of proving defense of, § 452, p. 279 
Law questions, proceedings in probate courts, § 
453, p. 289 
Legatees, 

Binding effect of judgment or order of pro¬ 
bate court on, § 454, p. 294 
Parties to proceeding to establish, § 449 
Limitations, 

Agreement to refer as waiver of statute, § 
443, p. 265 

Assertion of bar, § 440 

Burden of proving defense of, § 452, p. 279 
Defense of statute of, § 448 
Waiver of bar, § 441 

Mandamus, as lying to compel probate court to 
allow, § 455, p. 296 

Matters considered on appeal from order or judg¬ 
ment of probate court, § 455, p. 301 
Mistake, award of arbitrators vacated on ground 
of, § 442 
Mode of. 

Appeal from probate court, § 455, p. 297 
Objection, § 440 

Modification of judgment of allowance or disal¬ 
lowance, § 454, p. 294 

Nature of proceedings in probate court, § 447 
New parties, reference of, § 443, p. 264 
^ New trial, 

Appeal from order or judgment of probate 
court, § 455, p. 303 

Hearing in probate court, § 453, p. 291 
Notice, 

Appeal from judgment or order of probate 
court, § 455, p. 298 
Hearing before commissioners, § 444 
Proceedings in probate court, § 449 
Nursing services, presumptions, § 452, p. 278 
Objections, § 438 

Appeal from order of judgment of probate 
court, § 455, p. 300 
Hearing on, § 453, p. 286 

Opening and closing in proceeding in probate 
court, § 453, p. 288 
Oral objections, § 440 

Order allowing appeal from probate court, § 455, 
p. 298 

Order in proceeding in probate court, § 454, p. 292 
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Disputed claims— Continued, 

Order of probate court as appealable, § 455, p. 296 
Order of proof in probate court, § 453, p. 289 
Order on appeal from probate court, § 455, p. 303 
Parol evidence as admissible in proceedings in 
probate court, § 452, p. 280 
Parol reference; § 443, p. 264 
Parol submission to arbitration, § 442 
Parties, 

Appeal from probate court, § 455, p. 296 
Proceedings in probate court, § 449 
Payment, 

Burden of proving defense of, § 452, p. 279 
Order in proceeding in probate court, § 454, 
p. 293 

Permission of court with respect to review of pro¬ 
ceeding of probate court, § 455, p. 298 
Persons who may contest or object, § 438 
Pleadings, 

Appeal from judgment or order of probate 
court, § 455, p. 299 
Hearing before commissioners, § 444 
Limitations as defense, § 448 
Proceedings in probate court, § 451, pp. 273- 
277 

Reference, § 443, p. 266 
Powers of. 

Arbitrators, § 442 
Referee, § 443, p. 265 
Presumptions, 

Appeal from order or judgment of probate 
court, § 455, p. 301 

Proceedings in probate court, § 452, p. 277 
Probate court, 

Invoking aid to compel adjudication, § 444 
Proceedings, §§ 445-454, pp. 269-295 
Proceeding for appeal generally, § 455, p. 297 
Proceedings for determination, §§ 442-456, pp. 
262-306 

Proceedings on reference, § 443, p. 266 
Proof in probate court, § 451, p. 275 
Reception of evidence in probate court, § 453, p. 
288 

Record on appeal from order or judgment of pro¬ 
bate court, § 455, p. 299 i 

Reference, § 443, pp. 263-267 

Claims against insolvent estates, § 679, p. 652 
Costs on § 456 

Nature of proceeding, § 443, p. 265 
Second reference, § 443, p. 267 
Waiver of defects, § 443, p. 265 
Refusal to refer, § 443, p. 264^ 

Rehearing in probate court, § 453, p. 291 
Remand on review of proceedings in probate 
court, § 455, p. 304 

Remittitur, appeal from order or judgment of 
probate court, § 455, p. 302 * 

Commissioners appointed to determine, § 444 
Reference, § 443, p. 266 
Representatives, 

'Burden of proof as to validity, § 452, p. 280 
Conclusiveness of award of arbitrators, § 
442 

Costs as taxable against, § 456 

Duty to contest, § 439 

Jurisdiction to pass on, § 446, p. 271 


Disputed claims—Continued, 

Representatives—Continued, 

Objections, § 438 

Silence of representative as precluding re¬ 
sistance thereafter, § 441 
Resistance without cause, costs in case of, § 456 
Return, 

Commissioners appointed to determine, § 444 
Report of referee, § 443, p. 266 
Reversal on appeal from probate court, § 455, p. 

302 

Review, 

Costs on appeal, § 456 
Decision of commissioners, § 444 
Proceedings in probate court, § 455, pp. 295- 
304 

Reference, § 443, p. 267 
Revocation of, 

Order of reference, § 443, p. 264 
Submission for arbitration, § 442 
Second reference, § 443, p 267 
Selection of referees, § 443, p. 265 
Services rendered decedent, 

Burden of proof, § 452, p. 279 
Presumption, § 452, p. 277 
Proof required to establish, § 452, p. 285 
Sufficiency of evidence as to, § 452, p. 285 
Setting aside judgment or order of allowance or 
disallowance, probate court, § 454, p. 294 
Silence of representative as precluding resistance 
thereafter, § 441 

Stale claims, evidence required to establish, § 452, 
p. 284 

Statutory provisions. 

Appeal from judgments or orders of probate 
court, § 455, p. 295 

Appointment of commissioners to determine, 

§ 444 

Arbitration, § 442 

Bond on appeal from order or judgment of 
probate court, § 455, p. 298 
Contest, § 437 
Costs on trial, § 456 

Notice of appeal from order or judgment of 
probate court, § 455, p. 298 
Order or decree in proceeding in probate 
court, § 454, p. 292 

Pleadings, probate court, § 451, p. 274 
Probate court, § 445 

Statutory jurisdiction, § 446, p. 2(0 
Reference, § 443, p. 263 

Report or return of commissioners appointed 
to determine, § 444 

Selection and power of referees, § 443, p. 

265 
Time, 

Appeal, proceedings in probate court, § 

* 455, p. 297 
Objection, § 440 

Submission to arbitration, § 442 
Summary nature of proceedings in probate court, 
§ 447 

Term, report of commissioners appointed to de¬ 
termine, § 444 
Time, 

Appeal from judgment or order of probate 
court, § 455, p. 297 


1435 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Disputed claims—Continued, 

Time—Continued, 

Application for appointment of commission¬ 
ers to determine, § 444 
Contest, § 440 

Torts, reference of claims based on, § 443, p. 
204 

Transcript of record on appeal from probate 
court, § 455, p. 299 

Trial de novo, appeal from order or judgment 
of probate court, § 455, p. 302 
Unliquidated debts, jurisdiction over, § 446, p. 
271 

Unreasonable resistance, costs in case of, § 456 
Vacation of, 

Award of arbitrators, § 442 
Judgment of probate court, § 454, p. 294 
Variance in proceedings in probate courts, § 451, 
p. 275. 

Verification of pleadings, proceedings in probate 
court, § 451, p. 275 
Waiver, 

Notice of proceeding, § 449 
Objection, § 441 

Reference operating as, § 443, p. 265 
Weight accorded to finding on review of proceed¬ 
ings in probate court, § 455, p. 302. 

Weight and sufficiency of evidence in proceedings 
in probate court, § 452, p. 2S2 
Withdrawal of claim, hearing in probate court, § 
453, p. 290 

Writing, agreement to refer in, § 443, p. 264 
Disputed legacies, distribution of estate, retention of 
sufficient assets to meet, § 509. 

Disqualification. Qualifications, post 
Dissolute habits, executor, qualification as affected, 
§ 28, p. 911 

Distinct personalities, individual as such and as offi¬ 
cial, § 3, p. 880 

Distinctions as to legal and equitable assets, § 96 
Distress proceedings, evidence of representative ca¬ 
pacity admissible under pleadings, § 782, p. 846 
Distributees, 

Accounting, 

Appeal, right of, accounting and settlement of 
personal representative, § 926, p. 1138 
Burden of proof in action by distributees for, 
§ 849, p. 996 

Creditors of distributees, right to compel ac¬ 
counting by representatives, § 830, p. 946 
Determination of rights in accounting pro¬ 
ceeding, § 892, p. 1081 

Joinder as parties in voluntary accounting 
proceedings, § 845, p. 977 
Right to object or except to account of per¬ 
sonal representative, § 884, p. 1068 
Right to require accounting by representa¬ 
tive, § 830, p, 947 

Waiver of right to accounting by representa¬ 
tive, § 834 

Acquisition of interest of by representative, § 304 
Administration bonds, 

Joinder in actions on, § 981, p. 1213 
Right to sue for breach, § 967, p.1196 
Agent, person acting as, liability as executor de 
son tort, § 1064, p. 1363 
Agreement to settle estate, § 836 


Distributees—Continued, 

Allowance or rejection of claims, 

Attack on allowance, § 430, p. 240 
Conclusiveness, § 431, p. 247 
Allowance to surviving spouse or family, rights 
as to, § 366 

Appeal, right of, accounting and settlement of 
personal representative, § 926, p. 1138 
Assignee of distributee, right to require account¬ 
ing by representative, § 830, p. 947 
Assignment of interest, right to require account¬ 
ing after assignment, § 830, p. 947 
Attorney’s fees and expenses to distributees in 
proceedings against representative, § 826, 
p. 940 

Claims against estate, presentation of, § 398, p. 
167 

Contest of claims, § 438 

Creditors of distributees, right to compel ac¬ 
counting by representatives, § 830, p. 946. 
Disputed claims, appeal from judgment or order 
of probate court, § 455, p. 297. 

Distribution of estate, parties to proceeding for, 
§ 519, p. 431 
Executor de son tort, 

Agent, person acting as, liability as executor 
de son tort, § 1064, p. 1363 
Distributees as necessary parties to bill by 
creditor against executor de son tort 
who is fraudulent purchaser, § 1068, p. 
1373 

Sale by executor de son tort, estoppel to re¬ 
pudiate, § 1065, p. 1368 

Expenditures for benefit of, allowance for, § 237 
Interest on funds of estate, option as to interest 
or profits, § 212 
Joinder, 

Actions on administration bonds, § 981, p. 
1213 

Parties in voluntary accounting proceedings, 
§ 845, p. 977 

Personal representatives in actions, § 751 
Loans or advances to, § 208 
Parties in action for settlement, § S49, p. 990 
Parties to proceedings to remove administration 
to equity, § 839, p. 962 
Payments made to, recovery of, § 172 
Personal representative of deceased distributee 
as party in action for settlement, § 849, p. 991 
Possession of assets, recovery of, § 171 
Presentation of claims, 

Notice, § 413 
Waiver, § 424 

Removal, application by, § 91, p. 1039 
Representation of, § 142, p. 1100 
Sales under order of court, 

Objections, § 615 
Proceeds, distribution, § 655 
Purchase by distributees, deduction or offset 
as to price, § 601, p. 569 
Satisfaction of judgment in favor of, § 805 
Settlement between outgoing representative and 
his successor, binding effect, § 911 
Settlement of estate, bill by distributee to com¬ 
pel, § 849, p. 993 

Transfer of assets, recovery of possession, § 171 
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Distribution of estate, §§ 482-535, pp. 364-472 
Abandonment, 

Appeal from order or decree, § 534, p. 466 
Loss of right to seek order of distribution by, 

§ 515 

Absent legatee or distributee, person entitled to 
share of, § 497, p. 398 

Acceptance of payment or distribution, binding 
effect of, § 500 
Account, 

Separating distribution account from ad¬ 
ministration account, § 882, p. 1064 
Showing balance for distribution, § 882, p. 
1063 

Administration bond, unlawful distribution as 
breach, $ 961, n. 78 

Administration expenses, decree of distribution as 
satisfying, § 529, p. 459 

Administrator ad litem, appointment to receive 
share of deceased legatee or distributee, § 
497, p. 397 

Administrator de bonis non, § 1027 

Propriety of appointment for sole purpose 
of, § 1018 

Administrator pendente lite, 

Authority of, § 1040, p. 1315 
Duties of, § 482, p. 366 
ImprojKU* payment, § 501, p. 406 
Administrator with will annexed, § 1034, p. 1293 
Admission of assets, § 4.% 

Advances, 8 491, pp. 382-385 

Allowance of to legatee or distributee in ac¬ 
tual uml, 8 524, p. 439 
Determination of questions relating to, § 524, 
p. 442 

Adverse claimants, 

Decree as binding on, § 529, p. 455 
Delay in distribution, § 517 
Adverse claims, determination of in proceeding 
for, 8 524, p. 443 

Advice of counsel, personal liability on making 
distribution before paying debts, § 501, p. 
408 

Affidavits, proceeding for, § 520 

Admissibility in contested proceeding, § 521, 
n. 57 

Aftirmanee of order or decree of distribution on 
appeal, § 534, p, 409 

Aliens, payment of legacy to, § 497, p. 400 
Amount of refunding bonds required, § 490, p. 
380 

Ancillary representative, § 1006 
Annuities, payment of, § 499 
Answer or plea, proceedings for, § 520 
Appeal and error, review of order or decree, § 
534, pp. 404-471 

Appearance, proceedings for, § 510, p. 434 
Application, 8 520 

Setting aside order or decree, § 528, p. 451 
Application of payment, § 495 
Appraisal, proceedings for, § 523 
Approval of refunding bonds, § 490. p. 380 
Arrears in annuities, payment of, § 499 
Assent to legacy or devise, § 485, pp. 368-371 
Assets, decree as conclusive as to, § 529, p. 456 
Assignments, ante 

Attorney, appearance by, § 519, p. 434 


Distribution of estate—Continued, 

Attorney in fact, payment to, § 497, p. 397 
Attorney’s fees, proceedings for, § 535 
Auditor, proceedings of, § 522 
Authority to make, §§ 482, 483, pp. 364-367 
Bill of exceptions, appeal from order of dis¬ 
tribution, § 534, p. 468 
Bill of review, review by, § 534, p. 465 
Bills and notes, distribution in kind, § 493, p. 
388 

Binding effect of payment or distribution. 8 500 
Bond, 

Appeal from order or decree in proceeding 
for, § 534, p. 467 

Payment or distribution in kind, § 493, p. 
388 

Refunding bond, § 490, p. 379 
Burden of proof, proceedings for, § 521 
Cash, payment of legacy or bequest in, § 492 
Certiorari, remedy by way of on refusal to en¬ 
tertain petition for share, § 534, p. 465 
Charges, determination as to payment of before 
ordering distribution, § 524, p. 442 
Charging with assets, § 483 
Collateral attack, decree of distribution, § 530 
Commissioners, proceedings of, § 522 
Commuted value of annuity, estate insufficient 
to pay future installments, § 499 
Complicated questions, determination of, § 524, p. 
441 

Compound interest, allowance of, § 50S, p. 418 
Conclusiveness, order or decree for, § 529, p. 454 
Conditions attached to bequest, legatee as charge¬ 
able with knowledge of, § 500 
Conditions precedent, 

Proceedings for, § 515 

Setting aside or modifying decree of dis¬ 
tribution, § 528, p. 450 
Consent, distribution in kind, § 493, p. 387 
Consolidation of appeal from order or decree in 
proceeding for, § 534, p. 467 
Construction of, 

Order or decree for, § 529, p. 452 
Partial distribution, § 532 
Will, proceeding for, § 524, p. 442 
Constructive notice, decree as binding on parties 
having, § 529, p. 455 

Consul general, payment to of share of nonresi¬ 
dent alien, § 497, p. 398 

Contingent legacies, retention of sufficient as¬ 
sets to meet, § 509 

Continuances, proceedings for, § 524, p. 440 
Contract for distribution affecting jurisdiction of 
accounting proceedings, § 840, p. 970 
Contribution, suit against distributee for, § 511, p. 
423 

Conversion of assets, reasonable time for, § 487, p. 
374 

Conveyances by heirs and distributees, determi¬ 
nation of validity of, § 524, p. 443 
Correction of order or decree for, § 528, pp. 448- 
452 

Costs, proceedings for, § 535 
County treasurer, payment to of share of un¬ 
known or absent legatee or distributee, § 497, 
p. 398 
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Distribution of estate—Continued, 

Court, payment into, § 497, p. 397 
Infant’s share, §.497, p. 401 
Creditors, 

Decree as binding on, § 529, p. 455 
Parties to proceeding for, § 519, p. 432, n. 92 
Death, 

Decree based on presumption of, § 526, p. 447 
Personal representative prior to, effect, § 487, 
p. 375 

Debts, determination as to payment of before 
ordering distribution, § 524, p. 442 
Deceased, 

Distributee, refunding bond required of per¬ 
sonal representative of, § 490, p. 381 
Executor’s or administrator’s representative, 
§ 1048 

Legatee or distributee, person to whom pay¬ 
ment made, § 497, p. 397 

Declaratory judgment proceeding, review, § 534, 
p. 464, n. 44 

Deductions, advancements to beneficiary, § 524, 
p. 442 

Default, proceeding for, § 524, p. 444 
Defenses, proceeding for, § 51S 
Burden of proof as to, § 521 
Refund on deficiency of assets, § 511, p. 423 
Deficiency of assets, 

Enforcement of liability on refunding bond, 
§ 512 

Implied assent to legacy or devise in case 
of, § 485, p. 369 

Liability to refund on, §§ 510-512, pp. 421- 
425 

Absence of refunding bonds, § 511, pp. 
421-424 

Refunding bonds, § 512 
Scire facias, summary remedy by, § 512 
Delay, 

Adverse claimant as having right to delay, 
§ 517 

Closing, delay in, § 487, p. 374 
Compensation denied, § 876, p. 1050 
Making payment or distribution, § 507 
Interest, § 508, p. 416 
Delegation of power, § 482, p. 366 
Demurrer, proceedings for, § 520 
Denial of application, partial distribution, § 532 
Depreciated money, payment in, § 492 
Devastavit, 

Discharge from liability for, § 246 
Distribution before payment of debts, § 501, 
p. 408 

Failure to take refunding bond, § 490, p. 381 
Devisees, proceedings instituted by, § 515 
Direction of court, petition for, § 482, p. 366 
Disability, persons entitled under, § 497, p. 500 
Disbursements by representative, § 491, pp. 382- 
385 

Discharge, 

Receipt or release operating as, § 489 
Representative as entitled to on making, 
§ 500 

Discovery of will, distribution prior to, § 501, 
p. 406 


Distribution of estate—Continued, 

Discretion of representative, § 482, p. 365, n. 53 
Mode of, § 492 
Payment of annuities, § 499 
Dismissal, 

Appeal from order or decree, § 531, p. 470 
Petition for, § 524, p. 444 

Disposition of cause, appeal from order or de¬ 
cree, § 534, p. 468 

Dispute affecting, suspension or withholding 
pending determination of, § 487, p. 376 
Disputed claims, retention of, § 494, p. 392 
Disputed legacies, retention of sufficient assets to 
meet, § 509 

Distributees, parties to proceeding for, § 519, p. 
431 

Duration of jurisdiction, proceeding for, § 514 
Duty to make, §§ 482-483, pp. 464-467 
Effect of payment or distribution, § 500 
Election by executor or administrator taking as 
legatee or distributee, § 486 
Encumbrances, provisions in decree concerning, 
§ 526, p. 447 
Enforcement, 

Distribution, § 485, p. 368 
Order or decree for, § 531 
Equalization of payment, § 498 
Equity, 

Jurisdiction of courts of, § 514 

Determination of matters Involved, § 
524. p. 442 

Setting aside decree of distribution by court 
of. § 528, p. 419 

Erroneous payment or distribution, §§ 501-506. 
pp. 406—415 

Interest as recoverable, § 508, p. 418 
Omission, § 502 
Estoppel, 

Acceptance of payment or distribution, § 500 
Denial of assets, § 483 
Objections to, § 501, p. 407 
Evidence, § 488 

Proceedings for, § 521 

Refund on deficiency of assets, § 511, p. 423 
Setting aside order or decree of distribution, 
§ 528, p. 451 

Examination and settlement of accounts, § 523 
Exceptions to report of auditors or commission¬ 
ers, § 522 

Execution, enforcement of decree by, § 531 
Executor de son tort, true representative as 
bound by, § 1066 

Executor or administrator as legatee or dis¬ 
tributee, § 486 

Expenses incurred for benefit of legatees or dis¬ 
tributees, § 491, p. 383 
Failure to make, 

Breach of administration bond, 8 964 
Payment or distribution, § 507 
Family allowances, decree of distribution as 
satisfying lien for, § 529, p. 459 
Finality, order or decree for, § 529, p. 454 
Findings, 

Proceedings for, § 524, p. 440 
Setting aside order or decree of distribution, 
§ 528, p. 451 
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Distribution of estate—Continued, 

Foreign guardian, acceptance of ward’s legacy 
or distributive share, § 497, p. 401 
Form of proceeding for, § 513 
Fraud, setting aside decree on ground of, § 528, 
p. 448 

Frivolous appeal, liability for, § 534, p. 466 
Good faith, 

Payment to wrong person in, § 502 
Refund of overpayment in, § 505 
Guardian, 

Appearance by, § 519, p. 434 
Payment to of legacy or distributive share of 
minor, § 497, p. 400 

Refunding bonds required of, § 490, p. 381 
Guardian ad litem, payment of legacy to, § 497, 
p. 401 

Hearing, proceedings for, § 524, p. 439 

Appeal from order or decree, § 534, p. 468 
* Heirs, proceedings instituted by, § 515 

Ignorance of claim, distribution made in, § 501, 
p. 408 

Impeachment of receipt or release, § 489 I 

Improper payment or distribution, §§ 501-506, 
pp. 406-415 

Interest as recoverable, § 505; § 508, p. 418 
Overpayment, § 504 
Refund, § 505 
Wrong person, § 502 
Increase of annuity, payment, § 499 
Indebtedness, 

Adjudication as to, § 524, p. 443 

Due by legatee or distributee, retention of, 

§ 494, pp. 390-396 
Indemnity, 

Condition precedent to, § 490, p. *w9 
Liability in case of deficiency of assets, § 512 
Liability to refund in absence of, § 511, 
pp. 421-424 

Independent executor, § 1057, p. 1353 
Individual advances by executor or administra¬ 
tor, § 491, p. 384 
Infants, 

Payment of shave to guardian, § 497, p. 400 
Representation of by guardian, § 519, p. 432 
Inheritance tax, 

Exclusion of in determining assets available, 


S 483 

Provision made for payment of, § 487, p. 374 
In junction, enforcement of decree or order, § 531 
Insane persons, payment of share of, § 497, p. 401 
Insolvent estates, § 685, pp. 657-662 
Installment payments, § 492 
Interest, „ 0 . 

Advances by representative, § 491, p. 384 
Legacies or distributive shares, § 508, pp. 
416-419 


Distribution of estate—Continued, 

Invalid legacy, payment of legacy subsequently 
invalidated, § 505 

Invalid will, payments under, § 501, p. 406 
Investment of funds, 

Interest as recoverable in case of failure to 
invest, § 508, p. 418 
Payment of annuities, § 499 
Share of unknown or absent legatee or dis¬ 
tributee, § 497, p. 398 
Issues, proceedings for, § 520 
Joinder, 

Appeal from order or decree, § 534, p. 467 
Petition, § 519, p. 432 

Judgment, order or decree, §§ 525-532, pp. 444-464 
Action as lying on, § 531 

Administrator de bonis non, finality of de¬ 
cree as regards jurisdiction to appoint, 

§ 1020, n. 54 

Adverse claimants as bound by, § 529, p. 455 
Ambiguity, § 529, p. 453 
Appeal from, § 534, p. 464 

Operation and effect, § 534, p. 466 
Right of personal representative, order 
allegedly directing distribution in 
manner contrary to will, § 926, p- 
1139 

Application to set aside or amend, § 528, p 
451 

Binding effect of, § 529, p. 455 
Collateral attack, § 530 
Conclusiveness, § 529, p. 454 
Condition precedent to payment, decree of 
distribution, § 487, p. 375 
Conformity to will. § 526 
Construction of, § 529, p. 452 
Partial distribution, § 532 
Correction of, § 528, pp. 448-452 
Creditors as bound by, § 529, p. 455 
Descent, decree required to conform to stat¬ 
ute of, § 526 

Description of property, § 526 
Effect of. 

Appeal from, § 534, p. 466 
Order setting aside, § 528, p. 452 
Encumbrances, provisions respecting, § 526, 
p. 447 

Enforcement, § 531 
Entry of, § 527, p. 44S 

Evidence in proceedings to set aside, § 528, 
p. 451 

Execution to enforce, § 531 
Finality, § 529, p. 454 

Appeal from as requiring, § 534, p. 465, 
n. 47 

Order setting aside, § 528, p. 452 
Findings in proceeding to set aside, § 528, p- 


Ovorpayment, § 505 

Refund on deficiency of assets, § 510, p. 4^ 
Retention of debt due by legatee or dis¬ 
tributee, § 494, p. 393 

Interlocutory order, review of, § 534, p. 465 
Intermediate orders, appeal from, § 534, p. 465 
Intervention, proceeding for, § 519, p. 432 
Intestacy, construction of decree against, § 529, 
p. 453, dl 63 


451 

Form of, § 526 

Formal adjudication on record, § 525 
Immunity from collateral attack, § 530 
In rem, § 525 

Interest as recoverable, order of court, § 508, 
p. 416 

Interpretation of, § 529, p. 453 
Law of case, § 529, p. 454 
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Distribution of estate—Continued, 

Judgment, order or decree—Continued, 

Legatee as bound by, § 529, p. 455 
Liens, 

Operation and effect as to, § 529, p. 459 
Provision concerning, § 526 
Limited estate or interest, provisions con¬ 
cerning, § 526, p. 447 
Matters concluded by, § 529, p. 456 
Modification, § 528, pp. 448-452 
Partial distribution, § 532 
Muniments of title, § 529, p. 457 
Notice of proceeding to set aside, § 528, p. 450 
Opening of, § 528, p. 448 
Operation and effect, § 529, pp. 453-460 
Partial distribution, § 532 
Overpayment under, order of court, § 504 
Partial distribution, § 532 
Parties to proceeding to set aside, § 528, p. 
450 

Payment, 

Prior to order or decree for distribution, 
§ 503 

Under order of court, § 501, p. 407 
Persons bound by, § 529, p. 455 

Personal representative, § 529, p. 459 
Persons entitled to appeal from, § 534, p. 465 
Possession as conclusively established by, 
§ 529, p. 457 

Presumptions, § 529, p. 454 
Collateral attack, § 530 
Death, decree based on presumption of, 
§ 526, p. 447 

Privies as bound by, § 529, p. 456 
Property specified in, § 526 
Quieting title, § 529, p. 459 
Refund on deficiency of assets, § 511, p. 423 
Relationship of distributees specified in, § 
526 

Requisites, § 526 
Res judicata, § 529, p. 454 
Resort to will and interpretation of, § 529, p. 
453 

Restraining enforcement of, § 531 
Review of, § 534, p. 464 
Setting aside, § 528, pp. 448-452 

Appeal as lying from order, § 534, p. 465, 
n. 46 

Partial distribution, § 532 
Specification of distributees and property in¬ 
volved, § 526 

Strangers as bound by, § 529, p. 455 
Testamentary trustee as bound by, § 529, p. 
459 

Third persons as bound by, § 529, p. 455 
Title as concluded, § 529, p. 457 
Trust, provisions concerning devise or legacy 
subject to, § 526 
Vacation of, § 528, p. 452 

Appeal as lying from order vacating, § 
535, p. 465, n. 46 

Jurisdiction, 

Pleading lack of, § 520 
Proceedings for, § 514 
Jury questions. 

Amendment to legacy or devise, § 485, p. 369 
Proceeding for, § 524, p. 440 


Distribution of estate—Continued, 

Kind, distribution in, § 493, pp. 386-390 
Laches, 

Proceeding for, § 516 

Recovery of overpayment as precluded by, 
§ 505 

Refund on deficiency of assets, § 511, p. 423 
Setting aside decree as barred by, § 528, p. 
448 

Law of case, order or decree for, § 529, p. 454 
Law questions, proceedings for, § 524, p. 440 
Legacies, priorities of debts over, § 484 
Legacy charged on land, duty of paying, § 482, p. 
366 

Legatees, 

Decree as binding on, § 529, p. 455 
Parties to proceeding for, § 519, p. 431 
Liabilities of representative after payment or dis¬ 
tribution, § 500 
Liens, 

Advances by representative, § 491, p. 385 
Operation and effect of decree of distribution, 
§ 529, p. 459 

Provision in order or decree respecting, § 526, 
p. 447 

Life tenants, 

Bond required, § 400, p. 381 
Delivery to, § 500 
Limitations, 

Debts due from legatee or distributee barred 
by, retention of, § 494, p. 394 
Recovery of excessive payment, $ 503 
Refund on deficiency of assets, § 511, p. 423 
Setting aside of decree as barred by, § 528, 
p. 448 

Limited estates or interests, provisions in decree 
concerning, § 526, p. 447 
Litigation, delay due to, interest, § 508, p. 417 
Mandamus, remedy by way of, 534, p. 465 
Manner of taking and perfecting appeal in pro¬ 
ceedings for, § 534, p. 467 
Married women, payment of share of, 5 497, p. 
401 

Marshaling assets, § 491, p. 383, n. 89 
Matters concluded, decree of distribution, § 529, 
p. 456 

Matters relating to, consideration in accounting 
proceeding, § 892, p. 1081 

Misappropriation of funds, interest as recover¬ 
able, § 508, p. 416 
Mistake, 

Redistribution where made in acceptance of, 
§ 500 

Refund of money or property paid under, § 
505 

Setting aside decree on ground of, § 528, p. 
448 

Mistake of law, recovery of payments made un¬ 
der, § 505 

Mode and sufficiency of, § 492 
Mode of proceeding for, § 513 
Modification of order or decree for, § 528, pp. 448- 
452 

Partial distribution, § 532 
Review, § 534, p. 469 
Muniment of title. 

Decree of distribution as, § 529, p. 457 
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Distribution of estate—Continued, 

Muniment of title—Continued 

Records of court ordering distribution in 
kind, § 493, p. 387 
Nature of proceeding for, § 513 
Necessity of administration for purpose of, § 5, 
p. 884 

Negligence, liability for failure to pay legacy, § 
507 

New trial, proceedings for, § 533 

Nonresident aliens, persons entitled to share of, 

§ 407, p. 398 

Note or bond of executor or administrator, ac¬ 
ceptance of, § 492 
Notice, § 496 

Decree as binding on persons served with, § 
529, p. 455 

Proceeding for, § 519, p. 432 
Setting aside decree for insufficiency, § 528, 
p. 448 

Setting aside order or decree of distribution, 

§ 528, p. 450 

Insufficiency of notice, § 528, p. 448 
Objections, 

Petition, § 520 
Right to object, § 517 

Omitted distributees, liability of representative 
as to, 8 502 

Overadvances, parties to suit by administrator 
to enforce contribution, § 745. p. 785 
Overpayment, 

Refund of, § 505 
Responsibility for, § 504 

Parol evidence, admissibility to construe decree 
of distribution, § 529, p. 453 
Partial distribution, § 487, p. 375 

Appeal as lying from order of, § 534, p. 465, 
n. 46 

Joinder in petition for, § 519, p. 431 
Order for, § 532 
Overpayment, 8 504 
Petition for, § 520 

Partial payment, acceptance of, § 500 
Parties, 

Appeal from order of distribution, § 534, p. 
468 

Proceedings for, § 519, p. 431 
Setting aside order or decree in distribution, 
8 528, p. 450 

Partition, duty as to, § 482, p. 366 
Debts 

Determination as to payment before or¬ 
dering, § 524, p. 442 
Distribution prior to, § 501, p. 407 . 
Prerequisite, i 487, p. 373 
Legacies, ^ 

Application of payments, § 495 
Mode of, § 492. 

Persons to whom made, § 497, pp. 396- 
402 

Perfection of appeal from order or decree in pro¬ 
ceeding for, § 534, p. 466 
Personal liability, 

Debts unpaid at time of making, § 501, p. 
408 

Delay in making payment or distribution, § 
507 

34 C. J.S.-91 


Distribution of estate—Continued, 

Personal liability—Continued 

Improper payment, § 501, p. 406 
Overpayment, § 504 

Voluntary payment without order or decree 
authorizing, § 503 

Personal property, sale for purpose of, § 544 
Personal representative, 

Decree as binding on, § 529, p. 459 
Duty of personal representatives, § 3, p. 878 
Notice to of proceedings for, § 519, p. 433 
Parties to proceeding, § 519, p. 431 
Payment to, § 497, p. 396 

Share of deceased legatee or distributee, 

§ 497, p. 397 
Proceeding by, § 515. 

Persons entitled to share in. determination of, § 
524, p. 441 

Persons to whom payment made, § 497, pp. 396- 
402 

Petition, § 520 
Pleading, 

Proceeding for, § 520 

Refund on 'deficiency of assets, § 511, p. 423 
Setting aside order or decree of distribution, 

§ 528, p. 451 

Possession, decree as establishing right to, § 529, 
p. 457. 

Premature distribution, waiver of objections to, § 
501, p. 407 

Premature payment, interest in case of, § 508, p. 
419 

Presumptions, § 488 

Assent, § 485, p. 369 

Death of absent legatee or distributee, § 497, 
p. 398. 

Jurisdiction of proceedings, § 514 
Order or decree for, § 529, p. 454 
Collateral attack, § 530 
Proceedings for, § 521 

Principal and agent, appearance by agent, § 519, 
p. 434 

Priorities, § 484 

Retention of debts due from legatee or dis¬ 
tributee, § 494, p. 394 
Privies, decree as binding on, § 529, p. 456 
Probate court, jurisdiction of, § 514; § 524, p. 
441 

Setting aside or correcting decree, § 528, p. 
448 

Proceedings for, §§ 513—535, pp. 42o-472 
Affidavits, § 520 
Answer or plea, § 520 
Appeal and error, § 534, pp. 464-471 
Appearance, § 519, p. 434 
Application or petition, §§ 513, 520 
Appraisal of estate, § 523 
Assignee as entitled to intervene, § 519, p. 432 
Attorney’s fees, § 535 
Auditor or commissioner, § 522 
Beneficial interest in estate as essential to in¬ 
stitution of, § 515 
Burden of proof, § 521 

Complicated questions, determination of, § 
524, p. 441 

Conditions precedent, § 515 
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Distribution of estate—Continued, 

Proceedings for—Continued 
Construction of, 

Order or decree, § 529, p. 452 
Will, § 524, p. 442 
Continuances, § 524, p. 440 
Correction of decree, § 528, pp. 448--£52 
Costs, § 535 

Creditors as parties to, § 519, p. 432, n. 92 
Default, § 524, p. 444 
Defenses, § 518 

Burden of proof, § 521 
Demurrer, § 520 

Denial of application, § 524, p. 444 
Partial distribution, § 532 
Description of property and parties, § 520 
Determination of particular questions, § 524, 
p. 441 

Dismissal of petition, § 524, p. 444 
Disposition of, § 524, p. 444 
Disputed questions, determination of, § 524, 
p. 441 

Distributee as necessary party, § 519, p. 431 
Duration of jurisdiction, § 514 
Enforcement of order or decree, § 531 
Entry of decree, § 527, p. 448 
Evidence, § 521 

Examination and settlement of accounts, § 
523 

Exceptions to report of auditors or commis¬ 
sioners, § 522 
Filing of petition, § 520 
Findings, § 524, p. 440 
Formal pleadings as essential, § 520 
Form of, § 513 

Order or decree, § 526 
Hearing, §, 524, p. 439 

Infants, representation by guardian, § 519, 
p. 432 

Intervention, § 519, p. 432 

Issues, § 520 

Joinder of claims, § 520 

Jurisdiction, § 514 

Jury questions, § 524, p. 440 

Laches, § 516 

Law questions, § 524, p. 440 

Legatee as necessary party, §. 519, p. 431 

Limitations applicable, § 516 

Loss of right, § 515 

Mode of, § 513 

Modification of decree, § 528, pp. 448-452 

Nature of, § 513 

New trial, § 533 

Notice, § 519, p. 432 

Objections, 

Distribution, § 517 
Petition, g 520 

Opening of decree, § 528, p. 448 
Order or decree, ante 
Parties, § 519, p. 431 
Personal representative, § 515 
Necessary party, § 519, p. 431 
Persons who may institute, § 515 
Pleading, § 520 
Prayer for relief, § 520 
Premature commencement, § 516 
Presumptions, $,521 


Distribution of estate—Continued, 

Proceedings for—Continued 
Process, § 519, p. 432 

Purchaser of legacy or distributive share, § 
515 

Right to intervene, § 519, p. 432 

Refunding bond, 

Condition precedent, § 515 
Filing with petition, § 520 
Relief granted, § 524, p. 444 
Reply, § 520 

Report of auditors or commissioners, § 522 

Review, § 534, pp. 464-471 

Rule to show cause, § 513 

Setting aside of decree, § 528, pp. 448-452 

Settlement of accounts, § 523 

Summary process, § 513 

Termination of jurisdiction, § 514 

Territorial jurisdiction, § 514 

Time of, § 516 

Vacation of order or decree, § 528, p. 452 
Process, proceedings for, § 519, p. 432 
1 Prolonged absence of person entitled to share, 
presumption of death, § 497, p. 398 
Purchaser of legacy or distributive share, inter¬ 
vention in proceedings, § 519, p. 432 
Purpose of administration, § 3, p. 880 
Quieting title, decree of distribution operating 
as to, § 529, p. 459 
Ratification of, § 501, p. 407 
Real property, sale for purpose of, § 544 
Receipt, condition precedent to payment, S 489 
Record on appeal from order of distribution, § 
534, p. 468 

Recovery of payments, wrong person receiving, $ 
502 

Redistribution,’maintenance of bill for, § 500 

Reduction of annuity, § 499 

Refund, 

Deficiency of assets, §§ 510-512, pp. 421-425 
Liability of legatees or distributees for, £ 
505 

Refunding bonds, 

Condition precedent to proceeding for, § 515 
Failure to give, refusal to make distribution 
as breach of administration bond, § 964 
Filing with petition, § 520 
Liability on in case of deficiency of assets, 
S 512 

Liability to refund on deficiency of assets in 
absence of, § 511, pp. 421-424 
Requirements of, § 490, pp. 379-382 
Reimbursement for advances or disbursements, g 
491, p. 383 
Release, 

Payment or distribution operating as, § 500 
Requiring as condition precedent, § 489 
Relief granted in proceeding for, § 524, p. 44 * 
Remainders, delivery to remainderman, § 500 
Remand of cause on appeal from order or decree, 
§ 531, p. 470 

Remedies, enforcement of decree of distribution, 
§ 531 

Reply, proceedings for, § 520 

Report of auditors or commissioners, $ 522 

Reservation of assets, § 509 
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Distribution of estate—Continued, 

Residuary legatee, 

Acting as executor, § 486 
Demand for payment, § 487, p. 374 
Res judicata, order or decree for, § 529, p. 454 
Restitution on reversal of decree, § 506 
Retention of, 

Assets sufficient to pay claim, § 501, p. 408 
Fund, interest on, § v 508, p. 416 
Indebtedness due by legatee or distributee, 
§ 494, pp. 390-396 

Reversal of order or decree on appeal, § 534, p. 
469 

Restitution of property, § 506 
Review, § 534, pp. 464-471 

Rights of representative after payment or dis¬ 
tribution, § 500 

Rule to show cause, proceeding by, § 513 
Sales of property for purpose of, petition for, § 
562, p. 515 

Sales under order of court, bequeathed personal 
property as subject to, § 548, p. 490 
Scire facias, summary remedy by in case of de¬ 
ficiency of assets, § 512 
Securities, distribution in kind, § 493, p. 388 
Security, 

Condition precedent, § 490, pp. 379-382 
Future installments of annuity, § 499 
Payment of legacies, § 482, p. 367 
Set-off, expenses incurred for benefit of legatees 
or distributees, § 491, p. 383 
Setting apart funds, payment of annuities, § 499 
Setting aside order or decree for, § 528, pp. 448- 
452 

Partial distribution, § 532 
Settlement of accounts, 

In proceeding for, J 523 
Necessity of, § 487, p. 373 
Simple interest, allowance of, § 508, p. 418 
Sole legatee acting as executor, § 486 
Specific legacies, delivery in kind, § 493, p. 390 
State treasury, payment into of share of deceased 
or unknown legatee or distributee, § 497, p. 
398 

Statutory provisions, 

Appeal from order or decree, § 534, p. 464 
Equity jurisdiction, § 514 
Form of proceedings, § 513 
Hearing in proceedings, § 524, p. 439 
Jurisdiction, § 514 
Kind, distribution in, § 493, p. 387 
Manner of taking and perfecting appeal in 
proceeding for, § 534, p. 467 
Notice of proceedings, § 519, p. 432 
Partial distribution, § 487, p. 375 
Pleadings, § 520 
Time, § 487, p. 372 

Stocks, distribution in kind, § 493, p. 388 
Subrogation, payment before time for distribu¬ 
tion, § 501, p, 406 

Summary process, proceeding by, § 513 
Support and maintenance, set-off of expenses 
incurred for, $ 491, p. 384 
Surprise, setting aside decree on ground of, § 
528, p. 448 

Surviving executor, duty of completing, § 482, 
p. 366 


Distribution of estate—Continued 
Suspending, § 487, p. 376 

Taking appeal from order or decree in proceeding 
for, § 534, p. 466 

Taxes, reservation of assets to meet, § 509 
Tenants in common, assent as to one, § 485, p. 
371 

Tender, § 496 

Interest as recoverable under, § 508, p. 417 
Termination of, 

Authority, § 482, p. 367 
Jurisdiction, proceedings for, § 514 
Territorial jurisdiction, proceeding for, § 514 
Testamentary disposition, decree as conclusive 
adjudication of, § 529, p. 456 
Testamentary ’trustee, decree as binding on, § 
529, p. 459 
Third persons, 

Decree as binding on, § 529, p. 455 
Payment to, § 497, p. 397 
Time, § 487, pp. 372-377 

Assent to legacy or devise, § 485, p. 369 
Interest recoverable, § 508, p. 417 
Proceeding for, § 516 
Title, 

Decree as conclusive, § 529, p. 457 
Vesting in legatees or distributees, § 500 
Tombstone, expense of considered in determining 
assets available, § 483 

Transfer tax, reservation of assets to meet, § 
509 

Trust, provisions in decree relating to devise or 
legacy subject to, § 526 

Trustees, refunding bonds required of, § 490, p. 
381 

Ultimate receipt of property by persons entitled, 
§ 502 

Unknown heirs, mistake in failing to provide for, 
§ 502 

Unknown legatee or distributee, person entitled 
to share of, § 497, p. 398 

Unliquidated claims, reservation of assets for, § 
509 

Value of property, 

Distributed in kind, § 493, p. 387 
Fixing for purpose of, § 523 
Vesting of legacies, § 485, p. 368 
Voidable payments, payment without order or 
decree authorizing, § 503 

Voluntary payment without order or decree au¬ 
thorizing, § 503 

Waiver, objections, § 501, p. 407 
What law governs, ancillary administration, § 
1006 
Wilis, 

Decree required to conform to, § 526 
Distribution, 

Directed by, § 482, p. 364 
In accordance with, §*524, p. 444 
Resort to in interpreting order or decree of 
distribution, § 529, p. 453 
Withholding of, § 487, p. 376 
Writ of error, review by, § 534, p. 465 
Wrong person, payment or distribution to, § 502 
Wrongful, 

Distribution, personal liability, § 501, p. 406 
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Distribution of estate—Continued 
Wrongful—Continued 

Refusal to pay legacy interest as recover¬ 
able, § 508, p. 418 
Distributive shares, 

Actions for, 

Jurisdiction, § 725, pp. 718-720 
Laches, § 736 
Limitations, § 733, p. 756 
Advances, determination in accounting proceed¬ 
ing of questions relating to, § 892, p. 1081 
Assets as including, § 99 
Commissions, § 864 

Conditions precedent to action for recovery, § 702 
Decree in action to recover, § 793, p. 904, n. 10 
Defenses in actions for, § 704, p. 689 
Failure to pay, administration bonds, 

Burden of proof in action by distributee, 
§ 983, p. 1222 

Final settlement and accounting as condition 
precedent to action, § 973 
Issues in suit for, § 781, p. 842, n. 50 
Order for payment, administration bonds, running 
of limitation period, § 977 
Parties to actions for, § 742, pp. 777-780 
Pleading in action for, § 778 

Set-off of in actions by personal representatives, 
§ 719, p. 708 

Time to sue, § 729, p. 727 

District court, continuance of business, jurisdiction of 
application for, § 194, n. 17 
Diversion of fund of estate into business or invest* 
ment, § 239, p. 1244 
Dividends, 

Insolvent estates, computation, § 686 
Order for payment of dividend on accounting by 
administrator, payees as parties to account¬ 
ing, § 903, p. 1103 
Division of costs in actions, 

Against executor, § 822 
For accounting, § 849, p. 1001 
Divorce, 

Administrator, preference in appointment as af¬ 
fected, § 35, p. 927 
Former wife’s suit to. 

Determine status as creditor, creditors as 
necessary parties, § 740, p. 766, n. 25 
Recover part of estate as community prop¬ 
erty, beneficiaries under the will as prop¬ 
er parties, § 741, p. 770 

Qualification to act as executrix as affected, § 28, 
p. 910 

Widow’s allowance as barred by, § 344 
Docket, 

Disputed claims, proceedings in probate court, 
§ 450 

Entries, presentation of claim, evidence of, § 419 
Documentary evidence, 

Actions by or against representatives, § 785, pp. 
- 869-871 

Disputed claims, admissibility in proceeding in 
probate court* § 452, p. 281 

Domestic relations, claims against estate arising out 
of, § 391, p. 154 

Domestic services, disputed claim for, 

' Burcten ©f proof, § 452, p. 279 


Domestic services, disputed claim for Continued 
Presumptions, § 452, p. 278 
Domicile, 

Allowance to surviving spouse or family, rights 
as affected by, § 336, p. 39 
Jurisdiction of administration proceedings as af¬ 
fected, § 18 

Residence synonymous, § 9S9, p. 1236, n. 36 
Domiciliary administration, ancillary administration 
as dependent on, § 991 
Domiciliary appointment, 

Ancillary appointment distinguished, § 989, p. 
1233 

Copy of domiciliary letters to be produced in pro¬ 
ceedings for ancillary appointment, § 994 
Domiciliary letters, issuance, § 69 
Domiciliary representative, 

See, also, Foreign and ancillary administra¬ 
tion, generally, post 
Accounting, § 1015, pp. 1269-1272 
Action against ancillary representative to recover 
assets, distribution to legatees as defense, 

§ 1008, p. 1262 

Appeal from decree appointing ancillary repre¬ 
sentative, right of, § 994 

Bond, prerequisite to transmission of assets re¬ 
maining in hands of ancillary representative, 
§ 1005 

Collection of assets, § 1000 
Disposition of property, § 1001 
Foreign domiciliary representative, right of ac¬ 
tion, priority over foreign ancillary repre¬ 
sentative, § 1008, p. 1261 
Relation with ancillary representative, § 998 
Sale of property, § 1001 . 

Title to assets, § 999 

Transmission to of assets remaining in hands of 
ancillary representative, § 1005 
Double accounting by representative, § 832, n. 98 
Double damages for conversion of decedent’s property, 
pleading to recover, § 779, p. 835, n. 81 
Doubtful debts, inventory of, § 138 
Dower, 

Administration in general, jurisdiction as con¬ 
ferred by dower rights, § 20, p. 898, n. 9 
Administrator’s duty to account for appraised 
interest, § 833, p. 953, n. 16 
Allotment, personal representative as party to 
suit, § 741, p. 769 . 

Allowance to surviving spouse, amount as af¬ 
fected by, § 334 

Assets as including interest, § 112 
Chancery court’s jurisdiction to set apart, § 839, 
p. 964, n. 52 

Credit, executor selling realty to widow, § 851, 
p. 1007 

Possession of real property as subject to right of, 
§ 257 

Quarantine as distinct from widow’s statutory 
right to, § 328 
Sales under order of court, 

Effect on right of, § 637 
Interest as subject to, § 548, p. 494 
Payment of debt to protect interest, § 554 
Surplus proceeds as subject to right, § 658 
Drafts, assets as including, § 117, n. 56 


1444 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Drunkenness, 

Administrator, disqualification, § 46, p. 948 
Executor, disqualification, § 28, p. 911 
Removal on ground of drunken habits, § 90, p. 
1035 

Duplicate vouchers, production in accounting pro- 
ceedings, § 898, p. 1095 

Durante absentia. Administrator durante absentia, 
ante 

Duration of authority, §§ 78-94, pp. 1008-1051 
Duress in obtaining contract for services, board or 
lodgings, evidence in action on claim, § 786, p. 890 
Duties. Authority and duties, ante 
Easement, 

Sale of property, testamentary power as includ¬ 
ing realty subject to, § 281, n. 35 
Sales under order of court subject to, § 597 
Ecclesiastical administration, § 1, n. 1 
Education, 

Allowance out of estate for education of children, 

§ 332 

Duties in respect of education of decedent’s minor 
children, § 142, p. 1103 
Ejectment, 

By executor, pleading, § 779, p. 839, n. 32 
Capacity in which representative is sued, § 713 
Evidence of appointment in suit for, § 763, p. 804 
Leasehold, maintenance of, § 265 
Letters testamentary as evidence in action for, 

§ 785, p. 870 

Prosecuting or defending action of, § 258 
Quarantine right of widow. 

Enforced by action of, § 330 
Maintenance on termination of right, § 327 
Sales under order of court, purchaser’s right to 
maintain action of, § 645 

Election, personal representative, election to plead 
limitations specially, § 765 
Election of remedies, 

Person entitled to accounting, § 830, p. 945, n. 17 
Proceeding against estate, right thereafter to sue 
representative in individual capacity, § 713 
Sales under order of court, 

Purchaser at voidable sale, § 624 
Ratification of improper purchase by personal 
representative, § 599, p. 566 
Secured claims, filing as claim or depending on 
security, § 368 

Eligibility. Qualifications, post 

Embalming, funeral expense, allowance of claim 
against estate for, § 384, p. 137 
Embezzlement of assets, 

Attorney or agent, liability for, § 242, p. 1248 
Damages recoverable by personal representative, 
§ 170 

Extent of liability for, § 242, p. 1249 
Lien on property of representatives to make good, 
§ 242, p. 1249 

Personal liability for, § 242, p. 1247 
Removal on ground of, § 90, p. 1035 
Summary proceedings for recovery of embezzled 
assets, § 169, p. 1140 
Eminent domain, 

Assets as including right of action for injury to 
land in exercise of right, § 100 
Sale of condemned property under order of court 
for payment of debts, § 548, p. 490 


Employees, status as, § 3, p. 879 
Employment, contracts of, liability on, § 199 
Encumbrances, 

Administration as affecting, § 4 
Distribution of estate, provisions in decree con¬ 
cerning, § 526, p. 447 

Priority of claims in respect of encumbered prop¬ 
erty, § 461, p. 311 
Specific land, § 461, p. 325 
Real property, 

Commissions, § 866, p. 1026 
Discharge of encumbrance, § 263 
Exoneration of debt constituting lien there¬ 
on, § 263 

Purchase of encumbrance by representative, 

§ 262 

Testamentary provision respecting, § 263 
Title as to encumbered property, § 261 
Sale under order of court, 

Encumbered property, § 548, p. 493 
Operation and effect as to encumbrances, § 
638 

Purchaser as taking subject to encumbrances, 

§ 601, p. 569 

Enforcement of order or decree, 

Distribution of estate, § 531 

Settlement of personal representative’s accounts, 

§ 903, p. 1104 

Engaging or continuing in business, §§ 193-197, pp. 
1171-1180 

Accountability for profits, § 193 
Advancements to produce crops, § 194, n. 7 
Authority of court, § 194 

Borrowed capital, liability for debts contracted; 

§ 196 

Breach of trust, § 193 

Burden of proof, exercise of power in accordance 
with testamentary directions, § 195 
Carrying out existing contracts, § 194 
Commissions, § 865, p. 1024; § 866, p. 1027 
Compensation, rights as to, § 193 
Conduct of business, testamentary authorization, 

§ 195 

Contracts, liability on, § 199 
| Conversion of assets into money, § 194 

Corporation continuing business of decedent, ju¬ 
risdiction to distribute corporation’s profits, 
etc., § 892, p. 1081 
Creditors, consent, § 195 
Crops, completion of, § 194 
Debts, liability for, § 196 

District court, jurisdiction of application for, § 
194, n. 17 

Executor de son tort, § 1064, p. 1360 
Expenses, allowance for, § 193, n. 92; § 238, 
p. 1241 

Good faith, § 194 

Testamentary directions, § 195 
Heirs joining in, § 196 

Insolvency, right to extraordinary fees, § 868, 
n. 70 

Justification, § 193 

Latitude in closing out business, § 194 
Legatee as executor, liability for debts contract¬ 
ed, § 196 

Liability for debts contracted, § 196 


1445 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Engaging or continuing in business—Continued 
Limitations of rule respecting, § 194 
Testamentary directions, ■§ 195 
Losses or profits, liability in respect of, § 193 
Negligence, 

Liability for, § 193, n. 89 
Testamentary authorization, § 195 
Partnership, § 197 

Personal liability for debts contracted, § 196 
Plantation, § 194 
Preservation of estate, § 194 
Priority in respect to expense of, § 461, p. 314 
Claim for expense, § 461, p. 321 
Profits, disposition of, § 193 

Rental of real property, commissions, § 866, p. 
1027 

Residuary legatee as executor, § 194 
Right to engage in business, § 193 
Speculative accounts, settlement of, § 193 
Statutory provisions, § 194 
Temporary administrator, § 1040, p. 1311 
Testamentary direction, § 195 
Partnership business, § 197 
Unlawful business, § 194 

Vouchers representing disbursements, necessity 
of producing, § 898, p. 1095 
Winding up affairs, § 194 
English language. 

Administrator with will annexed, inability to 
speak, § 1031, p. 1290 

Sales under order of court, notice of sale pub¬ 
lished in, § 592 

Entirety, claims against estate, exhibition or presen¬ 
tation in, § 417, p. 197 
Entry of, 

Judgment by or against representatives, § 798 
Levy of execution against representative, § 809 
Equitable assets, 

Legal assets distinguished, § 96 
Priorities of claims with respect to, § 461, p. 311 
Equitable estates, probate court’s jurisdiction to de¬ 
termine issues relating to in accounting proceed¬ 
ings, § 840, p. 969 
Equitable claims, 

Presentation of, § 398, p. 165 
Reference of disputed claims, § 443, p. 264 
Equitable interests, 

Assets as including, § 122 

Discovery of assets, proceeding as relating to, 
§ 158, p. 1122 

Sale under order of court, § 548, p. 491 
Equitable issues submitted to jury in actions by or 
against representatives, § 787, p. 895, n. 64 
Equitable relief against, 

Execution on judgment by or against representa¬ 
tive, § 810 

Judgment on administration bonds, § 985 
Equity, 

Accounting, suit in equity to compel, § 849, pp. 
986-1002 

Accounting and settlement proceedings as equi¬ 
table, § 838 

Adjustment of creditor’s claims,- § 845, p. 976 
>...«^Administration bonds, jurisdiction of actions on, 
$ 980 

.dministratipn’ proceeding as suit in, § 12 


Equity—Continued 

Advances to decedent, allowance of claim for on 
equitable principles, § 374 
Alternative judgments in action against repre¬ 
sentative, § 796, p. 909 

Collection of assets, resort to, § 169, p. 1140 
Costs in suits by or against representatives, § 
820, pp. 932, 933 

Estate’s liability, § 821, pp. 934, 935 
Description of defendant in suit against personal 
representative, § 758, p. 798 
Discovery of assets, jurisdiction of, § 153 
Distribution of estate, 

Jurisdiction of courts of, § 514 

Determination of questions involved, § 
524, p. 442 

Setting aside decree of distribution by court 
of, § 528, p. 449 

Executors de son tort, proceedings against in eq¬ 
uity, § 1068, p. 1371 
Insolvent estates, 

Jurisdiction, § 670 
Suit for administration, § 669 
Joint obligations, liability of estate in, § 369 
Judgment against representative, enforcement in 
equity, § 806, p. 916 
Jurisdiction, § 725, pp. 716-718 

Administration proceedings, § 14 
Compelling representative to account, § 839, 
p. 960 

Loans to decedent, allowance of claims for on 
equitable principles, § 374 
Opening, vacating, or setting aside settlements, 
jurisdiction, § 913 

Payment of claims, enforcement in, § 473, p. 353 
Pleading alleging presentation of claim, § 774, p. 
820 

Prolongation of administration, power to prevent, 
§ 78, p. 1009 

Removal of administration proceedings to, § 839, 
pp. 961-965 

Revocation of letters, jurisdiction to grant, § 85, 
p. 1023 

Sales under order of court, 

Collateral attack in, § 618 
Jurisdiction of proceedings, § 560 
Services rendered decedent, specific performance 
of agreement to compensate for, § 373 
Stay of equitable proceedings until determination 
of administration proceedings, § 787, p. 895 
Time for filing plea in equity by personal repre¬ 
sentative, § 767 

Escheat, 

Claims against estate, pleading bar in case of, § 
382, p. 134 

Interpleader against alleged heirs, intervention 
by person claiming interest only in absence 
of heirs, § 750, n. 70 

Necessity of administration as to escheated es¬ 
tates, § 5, p. 884 

Estate, 

Defined, § 3, p. 881 
Legal entity, § 688, n. 61 

Party to appeal, accounting and settlement of 
personal representative, § 928 
Redemption, property sold to pay debts, $ 678 

Estate for years, assets as including, § 119 
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Estate tax, deductions, assertion of by representative 
in proceeding to evaluate, §439 
Estoppel, 

Account of personal representative, objections 
or exceptions, § 888 

Acquisition of property by representative, ratifi¬ 
cation or acquiescence in, §. 268, p. 1282 
Administration bonds, § 948 
Allowance to surviving spouse or family, loss of 
right by, § 340 
Appointment, 

Assertion of right, administrator, § 47 
Objections to, § 72, p. 997 
Questioning validity in action on administra¬ 
tion bond, § 978 

Assets, estoppel to deny receipt of, § 128 
Attorney’s fees, estoppel to deny liability for, § 
826, p. 939, n. 56 
Authority and duties, §. 150 
Claims, 

Limitations barring, § 382, p. 134 
Nonpresentation as defense to, § 424 
Proper presentation, estoppel to deny, § 700, 

p. 680 

Defenses in actions, 

Against personal representatives, § 704, p. 
687, n. 24 

By personal representatives, § 703 
Discovery of assets, proceeding for, § 154 
Disputed claims, 

Burden of proof as to, § 452, p. 279 
Contest of, § 441 
Distribution of estate, 

Acceptance of payment or distribution, § 500 
Denial of having assets, § 483 
Objections to, § 501, p. 407 
Executor de son tort, estoppel to, 

Deny representative character or liability to 
account, § 1065, p. 1365 
Enforce liability of, § 1065, p. 1368 
Insolvency, assertion of, § 673 
Insolvent estate by conduct of administrator, § 
676 

Interest, funds of estate, § 215 
Inventory, § 138, n. 74 

Investments, losses resulting from unauthorized 
or improper investments, § 207 
Judgment, estoppel of representative to assert 
invalidity of, § 812 

Jurisdiction, estoppel to object to, § 726 
Laws of as binding on, § 150 
Limitations, estoppel to plead, replication to plea 
of limitations alleging, § 768, p. 809, n. 57 
Mortgages, questioning validity of, § 298, p. 1339 
Presentation of claims, defective presentation, § 
421 

Review, right of, accounting and settlement, § 
926, p. 1138 
Sale of real property, 

Confirmation or disaffirmance of contract, § 
286 

Testamentary authority, complaint as to, § 
292 

Validity of sale under testamentary author¬ 
ity, § 290 

Sales under order of court. 

Annulment of, § 616 


Es toppel—Continued 

Sales under order of court—Continued 
Liability of representative, § 666 
Opposition or objection, § 566 
Order or decree of sale, §. 578, p. 539, n. 68 
Purchaser as estopped to claim title, § 641 
Purchaser retaining property purchased, § 
603, p. 574 

Services rendered decedent, claims for, § 370, p. 
102 

Stock transfer by administrator, right of action 
by coadministrator, § 695, n. 29 
Evicted grantee, appointment, proceedings for by, § 
51, n. 99 
Evidence, 

Accounting and settlement, actions for, § 849, pp. 
996-998 

Accounting proceedings, §§ 894-901, pp. 1086-1098 
Compulsory proceedings in probate court, § 
848, p. 984 

Actions by or against personal representatives, 
§§ 784-786, pp. 850-894 
Actions on judgment, § 812 
Executors de son tort, § 1068, p. 1375 
Waiver of formal mode, § 787, pp. 894, 895 
Administration bonds, actions on, § 982, p. 1220: 

§ 983, pp. 1221-1226 

Admissibility under pleadings in actions by or 
against representatives, § 782, pp. 845-848 
Allowance or rejection of claims, hearing, § 428, 
p. 237 

Allowance to surviving spouse or family, appli¬ 
cation to court, § 359 

Amendment to conform to proof in action by or 
against personal representative, § 770, p. 813 
Appointment, § 71 

Proceedings for, § 60, pp. 967-9T0 
Appraisement, allowance to surviving spouse or 
family, caveat to return, § 352, p. 62 
Assets, ownership of property, § 125, pp. 1079- 
1083 

Authority, § 71 
Burden of proof, ante 
Claims, ante 

Collection of assets, proceeding for, § 169, p. 1143 
Compensation of personal representative, allow¬ 
ance of, § 880, p. 1057 

Conveyance as, sales under order of court, § 653 
Discovery of assets, 

Judgment, order or decree conforming to, § 
165 

Proceeding for, § 162 

Dismissal or nonsuit for want of proof in ac¬ 
tions by or against representatives, §t 791 
Disputed claims, proceedings in probate court, § 
451, p. 275; § 452, pp. 277 r 286 
Distribution of estate, § 488 
Proceedings for, § 521 

Refund on deficiency of assets, § 511, p. 423 
Setting aside order or decree of, § 528, p. 451 
Executors de son tort, actions against, § 1068, p. 
1375 

Foreign representatives, actions by, § 1011 
Independent executor, actions against, § 1059 
Insolvent estates, actions by creditors, § 684' 
Instructions applicable to evidence in actions by 
* or against representative, § 789, p. 900 
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Evidence—Continued 

Inventory and appraisal, proceeding to compel, § 
136, p. 1091 

Limiting time for taking of testimony in action 
for accounting, % 849, p. 998 
Matters to be proved under pleadings, § 781, pp. 
843-845 

Newly discovered evidence, ground for new trial 
or opening of final settlement, § 914, p. 1122 
Notice to creditors, presentation of claims, § 411, 
p. 190 

Parol evidence, post 
Payment, post 

Presentation of claims, § 419 

Proceeding for relief from consequences of 
failure to make, § 423, p. 222 
Presumptions, post 

Public administrator, proof of authority, § 1051, 
p. 1338 

Real property, actions to recover or protect pos¬ 
session, § 258 

Removal, proceeding for, § 91, p. 1042 
Revocation of letters, application for, § 85, p. 

1024 
Sale of, 

Personal property, proceedings to set aside, 
§ 321 

Real property, 

Confirmation proceeding, § 286 
Proceedings to set aside, § 294, p. 1326 
Sales under order of court, 

Actions for purchase price, § 603, p. 576 

Annulment proceedings, § 626 

Confirmation proceedings, § 609 

Conveyances, § 653 

Existence of debt, § 570 

Notice of sale, § 592 

Proceedings for, § 569 

Proceedings to perfect rights of purchaser, 
§ 645 

Report of sale as, § 606 

Service or publication of notice before stating and 
settling accounts, § 846, p. 980 
Services, post 

Settlements of personal representatives, opening 
or setting aside, § 919 

Temporary or special administrators, proceed¬ 
ings for appointment, § 1036, p. 1304 
Time and order of admitting, § 787, p. 896 
Will, proof of, § 143 
Examination, , 

Before trial, discovery of assets, use of proceed¬ 
ing as substitute for, § 158, p. 1120 
Legatees, accounting proceedings, § 901 
Personal representative in accounting proceed¬ 
ings, § 899 
Exceptions, 

Accounts. Stating and settling accounts, post 
Allowance or rejection of claims, time for to be 
available on appeal from decision, g 433, p. 
255 

Allowance to surviving spouse or family, allow¬ 
ance by court, § 358 

Answer in action for accounting and settlement, 
; § 849, p. 995 


Exceptions—Continued 
Disputed claims, 

Appeal from order or judgment of probate 
court, § 455, p. 300 
Decision of commissioner, § 444 
Referee’s report in accounting proceeding, § 893, 
p. 1084 

Sales under order of court, 

Application for, § 566 
Report of sale, § 606 

Excess credits, interest on amount allowed as, § 215, 
n. 77 

Exchange of property. 

Personalty, liability for loss, § 312 
Real property. 

Power in respect of, § 268, p. 1285 
Testamentary authorization, § 274, p. 1294 
Exclusive possession of estate, right of, § 185, n. 18 
Excusable neglect, settlements of personal representa¬ 
tives, ground for opening or setting aside, § 914, 
pp. 1119-1122 
Excuse for, 

Delay in rendering accounts, § 829, p. 943, n. 99 
Failure to allege facts, lack of knowledge as 
excuse, § 757 

Executing provisions of will, authority and duties, 
§ 145 

Execution, 

Account, against representative failing to ac¬ 
count, § 835 

Accounting and settlement, action for, § 849, pp. 
1000, 1001 

Administration bonds, 

Actions on, § 984, p. 1228 
Return unsatisfied as prerequisite to action 
on bond, § 974 

Summary proceedings, execution as prereq¬ 
uisite, § 969 

Allowance to surviving spouse or family, en¬ 
forcement of judgment by, § 361, p. 78 
By or against representatives and enforcement 
thereof, §§ 805-811, pp. 915-924 
Costs, 

Actions by or against representative, § 825 
Collection of costs awarded against personal 
representative individually, § 942 
Distribution of estate, enforcement of decree 
by, § 531 

Executors de son tort, judgments against, § 1068, 
p. 1376 

Foreign representative, right to sue out execution 
on judgment rendered in favor of decedent, 
g 1008, p. 1260 

Independent executor, § 1059 

Right to enjoin execution sale of devisee’s 
interest, § 1057, p. 1354 
Insolvency, 

Estate, effect of decree, § 674 
Representation of, effect on right to execu¬ 
tion, § 674 

Judgment in action against representative pro¬ 
viding for issuance, § 796, p. 907 
Levy of execution against representative, § 809 
Order or decree in settlement of personal repre¬ 
sentative’s accounts, § 903, p. 1104 
Payment of claims, 

Enforcement of decree, g 473, p. 353 
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Execution—Continued 

Payment of claims—Continued 

Levy of to enforce, § 473, p. 354 
Quarantine right of widow as subject to, § 328 
Return unsatisfied, establishing devastavit in ac¬ 
tion on administration bond, § 983, p. 1225 
Sale, acquisition of property by representative 
at, § 268, p. 1283 
Personal property, § 304 

Statutory liability of deceased stockholder, pre¬ 
maturity, § 729, p. 729 

Execution of instrument, burden of proof, § 784, p. 
861 

Executor de bonis non with will annexed, propriety of 
appointment, § 1030 

Executors de son tort, §§ 1063-1068, pp. 1359-1376 
Abolition of fiction of office, § 1063 
Actions and proceedings by or against, § 1068, 
pp. 1370-1376 

Administration on estate of, liability, § 1064, p. 
1364 

Agent, liability, § 1064, p. 1363 
Bona fide attempt to protect rights, § 1064, p. 
1361 

Capacity to sue or be sued, § 1068, p. 1370 
Color of authority, effect, § 1064, p. 1361 
Commissions, § 1065, p. 1365 

Contention that defendant sued as executor was 
executor de son tort, availability under plead¬ 
ings, § 1068, p. 1375 

Contracts, ratification of contracts made prior 
to issuance of letters to, § 1067 
Counterclaim, application of assets to payment 
of debts, § 1068, p. 1374 

Death of executor de son tort, liability of estate, 
$ 1065, p. 1365 

Defenses in actions against, § 1068, p. 1372 
Definition, § 1063 

Delivery of assets to rightful representative, 
effect, § 1065, p. 1368 
Effect of acts, § 1066 
Estoppel to, 

Deny representative character or liability 
to account, § 1065, p. 1365 
Enforce liability of, § 1065, p. 1368 
Evidence in actions against, § 1068, p. 1375 
Execution on judgments against, § 1068, p. 1376 
Expenses, allowance for expenses incurred in 
protecting estate, § 1065, p. 1365 
Fraudulent conveyances, post 
Interest, liability for, $1065, p. 1367 
Intermeddling, what constitutes, § 1064, pp. 1360- 
1364 

Judgment, proper party defendant to bill for 
relief against judgment in favor of decedent, 
§ 1068, p. 1373 

Judgment in actions against, § 1068, p. 1375 
Kindness and charity, acts of, § 1064, p. 1361 
Letters testamentary or of administration, effect 
of subsequent issuance to, § 1067 
Limitations, 

Actions against, § 1068, p. 1371 
Plea of statute, § 1068, p. 1374 
Nature of office, § 1063 
Negotiorum gestor, 

Distinguished, § 1063 

Rights and liabilities, § 1065, p. 1366 


Executors de son tort.—Continued, 

Notes, liability for failure to enforce collection, 

§ 1065, p. 1365 

Persons who may enforce liability, § 1065, p. 
1367 

Pleas in actions against, § 1068, p. 1374 
Possession of property transferred by decedent to 
alleged executor de son tort, § 1064, p. 1362 
Purchaser from, liability, § 1064, p. 1364 
Retention of assets for payment of own debt, § 
462, p. 331 

Rightful executor, executor de son tort who is 
also executor of right, nature of liability, § 
1067 

Rights and liabilities, § 1065, pp. 1364^1368 
Sales, effect, § 1066 

Set-off in actions against, § 1068, p. 1372 
Time to sue, § 1068, p. 1371 
Exempt property, 

Assets as including, § 115 
Inventory and appraisal, inclusion of, § 133 
Exemption of representatives from, 

Giving security for costs, § 823 
Liability for payment of costs, § 820, p. 928 
Suit for certain time, exclusion in computing limi¬ 
tation period, § 732, p. 750 
Exemptions, 

Allowance to surviving spouse or family, gen¬ 
erally, ante 

Minor heirs, effect of decree dismissing report 
of insolvency, § 674, n. 45 
Exhibits, 

Actions by or against decedents’ estates, demurrer 
for variance between pleadings and exhibits, 
§ 769, n. 83 

Administration bonds, actions on. § 982, p. 1215 
Annexed to answer in action for accounting, § 849, 
p. 994 

Exoneration of estate from liability, acts taken for 
purpose of, § 190 
Ex parte applications. 

Allowance or rejection of claims, setting aside or¬ 
der of allowance on, § 430, p. 242 
Appointment, § 53 
Ex parte proceedings, 

Expenditures, authorization in, § 217 
Payment of claims, enforcement of, § 473, p. 351 
Revocation of letters, § 85, p. 1023 
Sales under order of court, § 561, p. 510 
Ex parte settlements of personal representatives, con¬ 
clusiveness, § 909 

Expenditures and expenses, §§ 217-238, pp. 1206-1243 
Account, including administration expenses in, § 
882, p. 1063 

Accounting and settlement, expenses, §§ 939-943, 
pp. 1155-1163 
Credits, § 851, p. 1007 

Accounting for expenses of administration, § 833, 
p. 953 

Actual payment as necessary in allowance for ex¬ 
penditures, § 218 

Administrator ad colligendum, § 1040, p. 1315 
Administrator with will annexed,^ 1034, p. 1294 
Advertising, § 238, p. 1240 
Amount for which credit allowed, § 217 
Amount of allowance for expenditures, § 227, pp. 
1224-1228 
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Expenditures and expenses—Continued 

Ancillary and domiciliary administrations, admin¬ 
istration expenses, § 998 
Payment of claims, § 1004, nn. 37, 38 
Assessments, § 235 
Attorneys’ fee, ante 

Automobile hire for appraisers, § 238, p. 1240 
Bond, allowance for expense of procuring, § 232 
Bookkeepers, allowance of credit for, § 234 
Borrowing money, allowance for, § 217, n. 40 
Building and loan stock, allowance of credit for 
dues or assessments paid on, § 238, p. 1240 
Burden of proof in accounting proceedings as to, 
Administration expenses, § 895, p. 1090 
Disbursements, § 895, p. 1089 
Burial lot, § 230, p. 1231 

Buying off contestants, allowance of credit for, § 
238, p. 1242 

Charging disbursements, to principal or income, 
determination at hearing on account, § 892, p. 
1079 
Claims, 

Administration or litigation expenses, §§ 38S, 
401 

Attorney’s expenses, allowance to claimants 
in proceedings against representative, § 
826, p. 940 

Burial or funeral expenses, § 384, pp. 135-138 ; 
§ 401 

Pleading in action on claim, § 774, p. 827 
Incurred in resisting claims, allowance for, 
§ 225, p. 1219 
Last illness, § 391, p. 153 
Presentation, § 401 

Representative resisting claim, § 826, p. 939 
Clerical services, allowance of credit for, § 234 
Commissions, disbursements, § 865, pp. 1021-1024 
Community property, liability for expenses of ad¬ 
ministration, § 478 
Costs, generally, ante 
Counsel fees. Attorneys’ fees, ante 
Credit for in general, § 217 
Expenses, § 851, p. 1007 
Debt, credit for payment of, § 231 
Distributees, benefit of, § 237 

Distribution of estate, disbursements by repre¬ 
sentative, § 491, pp. 382-385 
Engaging or continuing in business, credit for, § 
193, n. 92 

Executor de son tort, § 1065, p. 1365 
Ex parte order authorizing incurring of, § 217 
Extravagant outlays, § 219 

Foreclosure, allowance of credit for expense of, 
§ 238, p. 1241 

Freight charges, § 238, p. 1240 
Funeral expenses, post 
Oarage expense, § 238, p. 1240 
Good faith, expenses incurred in, § 217 
Homestead, sale for payment of administration 
expenses, § 552, p. 498 

Improper appointment, credit as allowable in 
case of, § 221 

Improper Expenditures, credit for, § 219 
Improvements, allowance for, § 233 
Independent executors, 

Attorney’s fees, § 1060 

Power to incur expenses, § 1057, p. 1353 


Expenditures and expenses—Continued 
Insurance premium, § 238, p. 1242 
Interest, 

Credit for interest properly paid, § 238, p. 
1242 

On expenditures, § 222 

Itemizing disbursements, in statement of account, 
§ 883, p. 1062 

Judgment against representative, allowance of 
credit for payment of, § 238, p. 243 
Last illness, § 229 
Legatees, benefit of, § 237 

Life insurance, credit for payments made on, § 
238, p. 1242 

Litigation, expenses of, § 826, pp. 938-941 
Misconduct, 

Barring claim against estate for reimburse¬ 
ment, § 220 

Credit for expenses caused by, § 220 
Mourning apparel for family, § 230, p. 1232 
Necessary expenses, § 217 

Necessity of actual payment of allowance of, § 218 
Needless outlays, § 219 

Office maintenance, allowance for, § 238, p. 1240 
Partial payment, allowance for, § 218 
Perpetuation of evidence, allowance of claim for, 
§ 238, p. 1240 
Printing, § 238, p. 1240 

Priorities as to administration expenses, § 461, p. 
313 

Real property, sale for payment of administration 
expenses, §§ 540, 541 

Redemption of property, credit for, § 238, p. 1243 
Referee’s fee, accounting proceeding, § 893, p. 1082 
Rent paid on outstanding lease, § 238, p. 1240 
Repairs, allowance of credit for, § 233 
Requisites for allowance for expenditures, § 217 
Revenue stamp for bond, allowance for, § 232 
Right to credit for, § 217 
Safety deposit box, § 238, p. 1240 
Sale of real property, allowance of credit for, 
§ 238, p. 1240 

Sales under order of court, 

Payment of expenses out of proceeds, § 657 
Petition for required to allege administra¬ 
tion expense, § 562, p. 513 
Sanction of court, necessity of, § 217 
Services, allowance of credit for, § 234 
Source of authority to allow, § 217, n. 39 
Special administrator, § 1040, p. 1312 
Storage charges, § 238, p. 1240 
Taxes, § 235 

Telephone service, § 238, p. 1240 
Tombstones and monuments, allowance for, § 230, 
p. 1230 

Traveling expenses, § 236 
Unauthorized acts, expenses caused by, § 220 
Unnecessary expenditures, credit for, § 219 
Usurious interest, credit for, § 238, p. 1243, n. 
14 

Vouchers, prima facie evidence of disbursements, 
§ 898, p. 1096 

Water rents, sums advanced for, § 238, p. 1241 
Expert evidence, 

Reasonable value of services, § 785, p. 868 
Value of services, board, or lodging, § 786, p. 892 
Express appointment, executors, § 22, p. 904 
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Extension of period for accounting by representa¬ 
tive’s death, § 842, p. 973, n. 31 
Extension of time, 

/Commencing suit, burden of proof, § 784, p. 858 
Inventory and appraisal, making of, § 131 
Payment of debt due estate, § 179 
Presentation of claims, § 408 
Sales under order of court, § 594 
Settlement of estate, acquiescence in, § 829, p. 
943 

Extra allowance of costs against representative, § 819 
Extraordinary or difficult cases, extra allowance of 
costs against representatives in, § 819 
Extraterritorial effect, appointment, § 72, p. 997 
Extraterritorial force of letters testamentary or of ad¬ 
ministration, § 988 * 

Factor’s lien, allowance to surviving spouse or family, 
priority over, § 338, p. 43 

Failure of consideration for contract for services, bur¬ 
den of proving, § 784, p. 860 
False representations, 

Personal liability, § 251 
Sale of personal property induced by, § 320 
Falsifying, 

Final settlement, equity jurisdiction, § 913 
Surcharging and falsifying account distinguished 
from opening thereof, § 921 
Family'Agreement for settlement of estate, § 836 
Family allowance. Allowance to surviving spouse or 
family, ante 

Family mausoleum, expenditure for erection of, allow¬ 
ance for, § 230, p. 1231 
Family relationship, 

'Burden of proving promise to pay for services, § 
784, p. 860 

Evidence in action on claim for services or for 
board and lodging, § 786, pp. 885, 886 
Evidence of, 

Contract for services, § 785, p. 867 
Relationship in action on claim for services, 
8 786, p. 890 

Instruction in action for services, § 789, p. 901 
Presumption of agreement to pay for services, § 
784, p, 854 

Question for jury in action to recover for serv¬ 
ices, § 788, p. 899 

Services rendered decedent by persons in, claims 
for, 8 371, pp. 106-116 

Family settlement, time for filing bill to cancel, § 839, 
p. 963 

Federal courts, 

Allowance or rejection of claims, foreign creditors, 
8 428, p. 235 

“Court of record,” § 725, p. 715, n. 77 
Right of personal representative to sue in fed¬ 
eral court in another state, § 1008, p. 1257, n. 
75 

Federal statutes, presentation of claims arising under, 
§ 397 

Fees, referee, accounting proceeding, § 893, p. 1082 
Fiduciary capacity, assets as including property held 
in, 8 118 

Fiduciary relationship, $ 3, pv 879; § 142, p. 1101. 
Priority in respect of claims founded on, 8 461, 
p. 319 


Filing, 

Agreement to dispense with accounting by repre¬ 
sentative, § 834 

Claims. Presentation of claims, post 
Note on which suit is brought, pleading of per¬ 
sonal representative excusing filing, § 772, p. 
817 

Plea by personal representatives, § 766 
Sales under order of court, petition for, § 562, 
p. 516 

Transcript of judgment against representative, § 
798 

Final settlement, §§ 904-908, pp. 1104-1112 
Administration bonds, 

Condition precedent to action, § 973 
Allegations, § 982, p. 1216 
Discharge of personal representative, release 
of sureties, § 958 

Authority as terminated by final account and set¬ 
tlement, § 78, p. 1010 
Collateral attack, § 908 
Conclusiveness, § 904, p. 1105 

Matters concluded, § 905, pp. 1108-1110 
Persons concluded, § 905, p. 1107 
Jurisdiction of probate court, effect on, § 907 
Limitation period, § 732, p. 747 
Newly discovered evidence, ground for new trial 
or opening of final settlement, § 914, p. 1122 
Notice, § 904, p. 1106 

Opening, vacating or setting aside settlements, ‘ 
generally, post 

Order or decree, § 903, pp. 1099-1104 
Pending actions, effect on, § 906 
Resignation or removal of personal representa¬ 
tive, settlement as final settlement, § 911 
Retiring representative, appointment of successor 
as prerequisite to final settlement, § 911 
Reversal on appeal, effect, § 938 
Surcharging and falsifying, equity jurisdiction, § 
913 

What constitutes, § 904. p. 1106 
Finality, 

See, also, Conclusiveness, ante 
Distribution of estate, order or decree for, § 529, 
p. 454 

Financial condition, 

Administrator, competency as affected, § 46, p. 
947 

Admissibility of evidence as to, proceedings on 
disputed claims, § 452, p. 280 . 

Decedent, evidence in action on claim, § 785, p. 
869, n. 1 

Executor, qualification as affected, § 28, p. 912 
Findings, 

Accounting, probate proceedings to compel, § 848, 
p. 985, n. 87 

Accounting and settlement, review, § 935 
Accounting proceedings, § 902 
Actions by or against representatives, § 790 
Administration bonds, actions on, § 983, p. 1226 
Allowance to surviving spouse or family, applica¬ 
tion to court, § 360 
Disputed claims, 

Proceedings in probate court, § 453, pp. 286- 
292 

Reference of, § 443, p. 266 
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Findings—Continued 

Distribution of estate, 

Proceedings for, § 524, p. 440 
Setting aside order or decree of, § 528, p. 451 
Revocation of letters, proceedings for, § 85, p. 
1025 

Sale of real property, proceedings to set aside, § 
294, p. 1327 

Sales under order of court, 

Action on bond, § 591 
Proceedings for, § 568 
Proceedings to, 

Protect rights of purchaser, § 645 
Set aside, § 627 

Settlements of personal representatives, opening 
or setting aside, § 920 

Fire, loss of assets, liability as affected, § 248, p. 1256 
First account of representative, time for filing, § 829, 
p. 942 

Fixtures, sale, 

Separation from real estate and sale as personal 
property, § 305, p. 1354, n. 39 
Under order of court, § 548, p. 490 
Flowers, funeral expenses, allowance of claim against 
estate for, § 384, p. 137, n. 67 
For value received as raising inference of considera¬ 
tion for decedent's non-negotiable instrument, § 
784, p. 862, n. 12 

Forced sale, homestead, sale under probate procedure 
as, § 552, p. 499 
Forcible entry and detainer, 

Leasehold, maintenance with relation to, § 265 
Maintenance of action of, § 258 
Foreclosure, 

Expense of, allowance of credit for, § 238, p. 1241 
Mechanics’ liens, answer in action against ad¬ 
ministrator, § 779, p. 839 
Mortgages, 

Administrator beginning action without order 
from probate court, § 697, n. 46 
Allowance for expense, § 225, p. 1220 
Allowance of claim of mortgagee as preclud¬ 
ing, § 431, p. 246 

Ancillary administrator, right to bid, § 1000, 
n. 45 

Collection of assets, duty of foreclosing mort¬ 
gage, § 173 

Conditions precedent to action against rep¬ 
resentative, § 701 
Costs, 

Estate’s liability, § 821, p. 935, n. 89 
Personal representative’s rights, § 822 
Failure to assert invalidity as constructive 
fraud of administrator, § 704, p. 687, 
n. 22 

Foreign representative, right of action, § 
1008, p. 1258 

Foreign trust company acting as executor, 
right to bring action, § 1008, p. 1260, 
n. 22 

Independent executor, sufficiency of allega¬ 
tions, § 1059 

Judgment against representative, § 797 
Modification, § 799 
Jurisdiction, § 725, p. 721 
Parties, $ 741, pp. 771-773 


Foreclosure—Continued 
Mortgages—Continued 

Pleading in actions by or against personal 
representatives, § 779, p. 837 
Action against administrator, § 779, p. 
841, n. 46 

Action by representative to set aside 
foreclosure, § 779, p. 838 
Prematurity, § 729, p. 730 
Temporary administrator, power of, § 1040, 
p. 1312. 

Pledged stock, pleading in action against admin¬ 
istrator to foreclose, § 779, p. 841, n. 43 
Presentation of claims to preserve defense which 
might be pleaded on, § 398, p. 165 
Priority of claim based on decree of, § 461, p. 
324, n. 65 

Sale of real estate under judgment of, disposi¬ 
tion of surplus, § 655 

Vendor’s lien, judgment against representative, 
§ 797 

Foreign and ancillary administration, §§ 988-1015, pp. 
1232-1272 

Accounting, § 1015, pp. 1269-1272 

Property in another state in which domicil¬ 
iary representative has taken out ancil¬ 
lary letters, § 882, p. 1063 

Actions, 

Against foreign representatives, §§ 1112-1114, 
pp. 1265-1269 
Defenses, § 1013, p. 1268 
Liability to suit, § 1013, pp. 1265-1268 
Proceedings, § 1014 

By foreign representatives, §§ 1007-1011, pp. 
1256-1263 

Coexecutors, one of two foreign execu¬ 
tors taking out letters in state, right 
to sue alone, § 1046 
Defenses, § 1008, p. 1262 
Limitations, § 1010 
Proceedings, § 1011 

Right of action and conditions precedent, 
§ 1008, pp. 1256-1262 

Waiver of objection as to incapacity, § 
1009 

Ancillary appointment, §§ 989^997, pp. 1233-1241 
Appeal, right of domiciliary representative, 
§ 994 

Bond, § 995 
Collateral attack, § 996 
Domiciliary appointment. 

Dependence on, § 991 
Distinguished, § 989, p. 1233 
Nature of, § 989, p. 1234 
Operation and effect, § 996 
Persons entitled, § 992 
Proceedings, § 994 
Propriety, f 989, p. 1235 
Removal of ancillary representative, § 997 
Revocation of ancillary letters, § 997 
Right of action by foreign representative as 
depending on, § 1008, p. 1257 
Situs of assets, § 990 
Time, § 993 

Appearance by foreign representatives, § 1014 
Assignment of choses in action, right of assignee 
to sue, $ 1001 
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Foreign and ancillary administration—Continued 
Authority conferred by letters testamentary or of 
administration, § 988 
Bond, 

Ancillary representative, § 995 
Domiciliary representative, prerequisite to 
transmission of assets remaining in 
hands of ancillary representative, § 1005 
Foreign representative, filing as prerequisite 
to action, § 1008, p. 1261 
Liability on administration bonds, § 956 
Claims, 

Payment, § 1004 

Presentation and allowance, § 1003 
Collection of assets, § 1000 

Conclusiveness of settlement, foreign administra¬ 
tors, § 849, p. 995 

Consent to be sued, foreign representative, § 1013, 

p. 1266 

Costs, bond, action by foreign representative, § 

1008, p. 1262 

Disposition of property, § 1001 
Distribution of estate, § 1006 
Domiciliary appointment, ancillary appointment, 
Dependent on, § 991 
Distinguished, § 989, p. 1233 
Domiciliary representative, ante 
Execution, foreign representative’s right to sue 
out execution on judgment rendered in favor 
of decedent, § 1008, p. 1260 
Executor de son tort, liability of foreign executor 
or administrator, § 1064, p. 1362 
Expenses of ancillary administration, payment by 
domiciliary representative, § 998 
Federal court, right of representative to sue in 
federal courts in another state, § 1008, p. 
1257, n. 75 

Foreign administrator, pleading in suit against 
personal representative, § 758, p. 799 
■“Foreign representative,” meaning of phrase, § 
988 

Fraud, ancillary administration, review by domi¬ 
ciliary forum, § 1015, p. 1270 
Insolvent estates, payment of claims, § 1004 
Inventory and appraisal, power to order correc¬ 
tion of, 8 136, p. 1090, n. 25 
Judgment, 

Action against surety on deceased adminis¬ 
trator’s bond, conclusiveness as against 
administrator’s foreign executor, § 1049, 
p. 1332 

Actions by foreign representatives, § 1011 
Foreign representative’s right to sue on, § 
1008, p. 1259 

Kotos, foreign representative’s right to sue, § 
1008, p. 1259 
Parties to actions, 

Against foreign representatives, § 1014 
By foreign representatives, § 1011 
Personal service of process on foreign represent¬ 
ative. 

Validity, 8 1014 

Within state of forum, jurisdiction, § 1013, 
p. 1265 

Pleading in actions, 

Against foreign representatives, 8 1014 
By foreign representatives, § 1011 


Foreign and ancillary administration—Continued 

Privity between ancillary and domiciliary repre¬ 
sentative, § 998 

Process in actions against foreign representatives, 

§ 1014 

Proof of representative capacity in actions by 
foreign representatives, § 1011 
Real property, transmission of proceeds to domi¬ 
cile, § 1005 

Review, actions by foreign representatives, § 
1011 

Right of action by foreign representative, § 1008, 
pp. 1256-1262 

Sales of realty under power of sale, § 1001 
Sales under order of court, foreign representa¬ 
tive, § 1002 
Statutory authority, 

Bringing actions against foreign representa¬ 
tives, § 1013, p. 1266 

Foreign representatives, right of to sue, § 

1008, p. 1260 

Time, presentation of claims, § 1003 
Title to assets, § 999 

Transmission of remaining assets to domiciliary 
representative, § 1005 
Waiver, 

Bond, filing as prerequisite to action by for¬ 
eign representative, § 1008, p. 1262 
Exemption of foreign representative from 
liability to suit, § 1013, p. 3266 
Incapacity of foreign representative to prose¬ 
cute action, waiver of objections, § 1009 
What law governs, liability of foreign represent¬ 
atives, § 1013, p. 1268 

Foreign assets, 

Assets as including, § 116 
Collection of, § 175 
Foreign consuls, 

Administration by, § 1053, pp. 1344-1348 
Administrator, appointment as, § 43 
Appointment, 

Notice to of proceedings, § 53 
Proceedings for, § 51 

Right to compel accounting by representative, § 
830, p. 945, n. 17 
Foreign corporations, 

Administrator, competency to act as, § 46, p. 952 
Executor, qualification to act as, § 28, p. 917 
Nonclaim statutes as applying to, § 404, n. 40 
Foreign debts, choses in action, transfer in satisfac¬ 
tion of, § 306, p. 1355 

Foreign executor, attorney of as entitled to act as 
administrator with will annexed, § 1031, p. 1289 
Foreign fiduciaries, priority in respect to claims, § 
461, p. 321 

Foreign guardian, distribution of estate, acceptance 
of ward’s legacy or distributive share, 8 497, p. 
401 

Foreign judgment, 

Answer in action against personal representative 
to revive, § 775, p. S28, n. 1 
Priorities of claims based on, § 461, p. 324 
Foreign state, jurisdiction of proceedings to compel 
accounting, § 841 
Foreign wills, 

Legatee entitled to bring action for accounting, 
§ 849, p. 990, n. 54 
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Foreign wills—Continued 

Pleading foreign decree of distribution in action 
for accounting, § 849, p. 992, n. 88 
Forfeiture, 

Administrators, right to administer, § 33 
Compensation of personal representatives, § 876, 
pp. 1045-1052 
Office, § 83 
Forgery, 

Burden of proof in action against administrator, 
§ 754, p. 861, n. 9 
Evidence of forgery of, 

Contract, § 786, p. 880, n. 44 
Receipt, § 786, p. 880, n. 43 

Form, 

Actions, 

Against personal representatives, § 706 
By personal representatives, § 705 
Allowance or rejection of claims, § 426, p. 229 
Judgments on trial of issues in actions by or 
against representative, § 796, pp. 906-910 
Notice of sale, sales under order of court, § 592 
Plea plene administravit, § 764, p. 805 
Sales under order of court, 

Bond required, § 590 
Confirmation of. § 610 
Order or decree of sale, § 575 
Report of sale, § 606 

Forma pauperis, suit by representative, § 819 
Forthcoming bond given by representative, equitable 
relief against, § 809 

Foster parent or child, services rendered decedent, 
claim for, § 371, p. Ill 

Franchises, payment of debts, sale for, § 548, p. 490 
Fraud, 

Accounting and settlement, 

Fraud as defense in probate proceedings to 
compel, § 848, p. 983, n. 73 
Ground for opening or setting aside settle¬ 
ment, § 914, pp. 1119-1122 
Administration bond, execution induced by, effect, 
§ 944, p. 1166 

Administrator de bonis non, liability for acts of 
predecessor, § 1029 

Allegations, sufficiency to warrant reopening of 
account, action against former administra¬ 
tor, § 982, p. 1215, n. 9 

Allowance or rejection of claims, setting aside 
orders on ground of, § 430, pp. 240, 241 
Allowance to surviving spouse or family, vacation 
of judgment on ground of, § 361, p. 79 
Ancillary administration, review by domiciliary 
forum, § 1015, p. 1270 

Appointment, collateral attack on ground of, § 76, 

p. 1006 

Burden of proof in action for settlement and ac¬ 
counting, § 849, p. 996 

Burden of proving fraud or lack of fraud prac¬ 
ticed on decedent, § 784, pp. 856, 857, nn. 
51, 52 

Coexecutor or coadministrator, liability, § 1045, 
p. 1825 

Collection of assets, : 

Compromise of claim, § 181, p. 1151 
’Compromise or settleitfent set aside for, § 
181, p. 1155 


Fraud—Continued 

Contract for services, board, or lodging, fraud in 
obtaining, evidence in action on claim, § 786, 
p. 890 

Costs, personal liability of personal representa¬ 
tive guilty of fraud, § 820, p. 929 
Discharge obtained by means of, § 79 

Liability of sureties on administration bon'd, 
§ 958 

Disputed claims, award of arbitrators vacated on 
ground of, § 442 

Distribution of estate, setting aside decree on 
ground of, § 528, p. 448 

Evidence in action by or against personal repre¬ 
sentative, § 786, p. 872 

Executor de son tort, interest on fraudulent set¬ 
tlement with beneficiary, § 1065, p. 1367 
Final settlement of personal representative, col¬ 
lateral attack, § 908, n. 45 
Intermeddler fraudulently induced to part with 
money of estate, right to sue in individual 
capacity, § 1068, p. 1370 

Lease of property, liability for loss resulting, § 
297, p. 1333 

Personal liability for, § 251 
Personal property, sale of, § 318 
Personal representative, 

Administrator, affecting right to share in re¬ 
covery, § 803 

Compensation denied in general, § 876, pp. 
1046-1048 

Executor, pleading in action on claim, § 774, 
p. 823 

Inducing petitioner not to file claim, jurisdic¬ 
tion to determine on petition to open es¬ 
tate, § 920 

Parties to actions, § 744 

Pleading in action for settlement, § 849, p. 
993 

Pleading in action, 

By personal representative, § 772, p. 815, 
n. 48 
On claim. 

Claim against estate based on fraud, § 
774, p. 824 

Fraud as defense, § 775, p. 828 
To avoid decedent’s transfers on ground of 
fraud, § 779. pp. 832, 833 

Presentation of claims, delay due to, § 423, p. 21T 
Private accounting and settlement, § 836 
Proof of fraud in action for services, § 781, p- 
844 

Removal on ground of, § 90, p. 1034 
Replication to plea plene administravit alleging 
fraud, § 768, p. 810 

Revocation of letters on grounds of, $ 84, p. 1018 
Sale of, 

Personal property, setting aside on ground 
of, § 321 
Real property, 

Defense of in action for purchase price, 
§290 

Testamentary authority, setting aside on 
ground of, § 294, p. 1324 

Sale or transfer of property, avoidance by ad¬ 
ministrator de bonis non, § 1023 
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Fraud—Continued 

Sales under order of court, 

Annulment on ground of fraud, § 622, p. 603 
Bona fide purchaser as protected against, 

§ 643 

Confirmation in case of, § 607, p. 583 
Purchase by personal representative, § 599, p. 
563 

Setting aside on ground of, § 622, p. 603 
Order or decree of sale, § 577 
Setting aside transfer of personalty by decedent, 
proper party, § 738, p. 762 
Settlements of personal representatives, opening 
or setting aside, § 914, pp. 1119-1122 
Unconscionable advantage derived from, liability 
of estate as to, § 251 
Widow’s allowance as barred by, § 344 
Fraudulent concealment, nonclaim statutes, effect on 
operation of, § 407 
Fraudulent conveyances, 

Administrator ad prosequendum, right to main- 
' tain suit to set aside, § 1040, p. 1316 

Assets as including property fraudulently con¬ 
veyed, § 124 

Attorney’s fees and expenses of litigation pay¬ 
able out of property fraudulently conveyed, 

§ 826, p. 939 

Audit in action by administrator to set aside, 

£ 787, p. 895, n. 57 

Burden of proving in action to compel account¬ 
ing, § 849, p. 996 
Conditions precedent to suit, 

Against personal representative to set aside, 

$ 702 

By personal representative to set aside, § 698 
Costs in suit to set aside, § 821, p. 935 
Creditor’s right to sue to set aside, § 694, pp. 
669-671 

Defense in action against personal representa¬ 
tive, 5 704, p. 688 

Enforcement of decree against representative, 
8 806, p. 918 
Executor de son tort, 

Action against alleged fraudulent transferee 
' as, admissibility of statement by vendor, 
5 1068, p. 1375 

Conveyances by decedent, § 1064, p. 1362 
Transferee as executor de son tort, suit 
by creditors, § 1064, p. 1364 
Fraudulent donee becoming liable to credi¬ 
tors as, effect of delivery of property to 
person obtaining letters of administra¬ 
tion, § 1065, p. 1368 

Remedy against in equity, § 1068, p. 1371 
Transferee as, 8 1064, p. 1362 

Action by creditors, § 1064, p. 1364 
Inventory and appraisal, inclusion of property 
fraudulently transferred, 8 193 
Issues in action to set aside, § 781, p. 842 
Judgment in action by or against representative, 
8 797, xl 11 

Jurisdiction of suits to set aside, 8 725, p. 721 
Parties to suits "to set aside, 8 741, p. 774 
Pleading in suit to set aside, 8 777 
Presentation of demand as condition precedent 
to suit to set aside, 8 700, p. 676 


Fraudulent conveyances—Continued 

Presumption of fraud by decedent, § 784, p. 851, 
n. 89 

Proof in action to set aside, § 781, p. 844 
Sales under order of court, land fraudulently 
conveyed as subject to, § 550 
Setting aside, post 

Suit charging personal representative with fraud¬ 
ulent transfer to decedent, prematurity, § 729, 
p. 729 

Suit to set aside, prematurity, § 729, p. 729 
Waste, bill in equity, § 725, p. 720, n. 19 
Freight charges, expenditures for, allowance of cred¬ 
it, § 238, p. 1240 

Friends, burden of proof in action for services fur¬ 
nished decedent, § 784, p. 860, n. 2 
Frivolous appeal, distribution of estate, liability for, 

§ 534, p. 466 

Fructus industriales, assets as including, § 106 
Funds, 

Interest, post 
Investments, post 

Funeral expenses, § 230, pp. 1229-1233 
Actions for, 

Against administrator, cross-action for con¬ 
version of property of estate, § 724, n. 72 
Prematurity, § 729, p. 730 
Affidavit of merits in action by personal repre¬ 
sentative to recover, § 772, p. 818 
Allowance for, § 230, pp. 1229-1233 
Allowance or rejection of claims for, appeal from 
order, § 433, p. 251 

Allowance to surviving spouse or family, 

Liability in respect of, 8 365 
Priority, § 338, p. 43 
Amount, 

Allowable for, § 384, p. 137 
Expenditure for, 8 230, p. 1232 
Capacity in which representative should be sued, 

§ 715, p. 701 

Claim for, § 384, pp. 135-138 

Limitation of actions, § 732, p. 741 
Presentation of, § 401 

Special proceeding to determine, § 428, p. 235 
Coffin, claim against estate for, § 384, p. 137 
Compensation of personal representative, priority, 
§ 859 

Cremation, claim against estate for, § 384, p. 137 
Embalming, allowance of claim against estate 
for, § 384, p. 137 

Evidence in action for, § 786, p. 878 
On claim, 8 785, p. 864 

Evidence of payment under plea of plene ad¬ 
min istravit, § 782, p. 846 

Executor de son tort, liability as not imposed be¬ 
cause of payment of, § 1064, p. 1361 
Flowers, claim against estate for, § 384, p. 137, 
n. 67 

Homestead, sale for payment of, § 552, p. 498 
Interest, claims for, 8 464, p. 336 
Intermeddler, reimbursement in respect of, § 384, 
p. 137 

Items of expenditures allowable for, 8 384, p. 137 
Judgment establishing indebtedness, 8 802 
Leave to issue execution to enforce judgment for, 
§ 806, p. 918 
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Funeral expenses—Continued 

Married women, estate as liable for, § 384, p. 136 
Offset against judgment, § 805 
Payment of, purpose of administration, § 3, p. 880 
Personalty insufficient for payment of, decree 
authorizing sale of realty as proper, § 541, 
p. 480, n. 95 

Pleading in action on claim, § 774, p. 827 
Preferred claim, insolvent estates, § 685, p. 659 
Presentation of claim for, § 401 

Condition precedent to action, § 700, p. 676 
Presumptions relating to, § 784, pp. 852, 853 
Priority as to, 

■ Common law, § 460 

Payment out of general assets, § 461, p. 312 
Waiver, § 461, p. 330 
Proof in action to recover, § 781, p. 844 
Real property, sale for payment of, § 540 
Resistance of bill for, allowance for expenses of, 
§ 225, p. 1221 

Set-off of in action by personal representative, 
§ 719, p. 707, n. 74 

Special administrator, payment by, § 1040, p. 
1312, n. 42 

Third persons, furnishing on order at credit of, 
§ 384, p. 136 

Volunteer, reimbursement for, § 384, p. 137 
Waiver, priority, § 461, p. 330 
Furniture, assets, § 97 

Gambling, executor, disqualification by reason of, § 28, 
p. 911 

Garage expense, allowance of credit for, § 238, p. 1240 
Garageman, evidence in action on claim for services, 
§ 786, p. 887 
Garnishment, 

Executors de son tort, § 1068; p. 1376 
Presentation of claims to preserve rights ac¬ 
quired by, § 398, p. 165 

General demurrer in action by or against personal 
representative, § 769 
General denial, 

Disputed claims, issues raised by in proceeding 
in probate court, § 451, p. 276 
Evidence admissible under general denial in ac¬ 
tion on claim, 

Against estate, § 782, p. 848 
In favor of estate, § 782, p. 847 
Issues raised by, § 781, p. 843 

Plaintiff’s representative capacity, § 763, p, 
801, n. 37 

Matters to be proved under, § 781, p. 843 
General expenses, liability on contract for, § 200 
General issue. 

Evidence admissible under general issue, 

Action against personal representative, § 782, 
p. 846 

Action by administrator, § 782, p. 847 
Action on claim against estate, -§ 782, p. 848 
Plea admitting representative capacity, § 763, 
p. 803 

Pleading plene administravit after plea of gen¬ 
eral issue, § 764, p. 806 

Statute. of limitations, defense available under 
plea of general issue, § 765 


Germany, consuls as administrators under treaty 
provisions, § 1053, p. 1345, n. 91; § 1053, p. 1346, 
n. 99 

Gift causa mortis, assets as including, § 123 
Gifts in contemplation of death, pleading to set aside, 
§ 779, p. 840 

Gift, 

Assets of estate, right to make gift of, § 167, p- 
1136; § 188 

Evidence admissible under pleadings in action on 
claim in favor of estate, § 782, p. 846 
Evidence that lorn was gift, § 786, p. 879 
Question for jury as to making, § 788, p. 896 
Gold, payment of debt due estate in, § 178 
Good faith, 

Attorney’s fees, allowance for as dependent on, 
§ 223, p. 1209 

Burden of proving good faith of administrator, 
§ 784, p. 857 

Collection of assets, liability for failure to col¬ 
lect as affected by, § 183 
Custody of estate, § 184, p. 1161 
Distribution of estate, 

Payment or distribution to wrong person, 
§ 502 

Refund of overpayment made in, § 505 
Engaging or continuing in business, §§ 194, 195 
Evidence in action by or against personal rep¬ 
resentative, § 786, p. 872 
Expenditures, § 217 

Defending will, § 225, p. 1217 
Interest, funds of estate, § 212 
Investments, § 206 

Leases, liability for losses in case of, § 297, p. 
1333 

Loss or depreciation of assets, §§ 247, 249 
Management of estate, § 184, pp. 1161, 1162 
Payment of claims, compromise of, § 469 
Presumption of, discharge of duty, § 251 
Question for jury, § 788, p. 897 
Sales under order of court, § 588 
Waste, acts in good faith as constituting, § 243 
Good will, 

Accounting-for, § 833, p. 953, n. 13 
Assets as including, § 97 

Business converted by representative, liability for 
value of, § 242, p. 1250 
Governing law, 

Administration in general, § 2 

Allowance to surviving spouse or family, § 326 

Priorities of debt, § 459 

Torts, claims against estate arising out of, § 379 
Government, assets as including claim against, § 100 
Governor, 

Actions on administration bonds in name of, § 981, 

p. 1212 

Appointment and removal of public administrator, 
§ 1050, n. 76; § 1051, p. 1335 
Grandnephew or niece, services, rendered decedent, 
claim for, § 371, p. 114 
Grandparents or grandchild, 

Allowance for support of, § 336, p. 38 
Services rendered decedent, claim for, § 371, p. 
113 

Grant, discovery of assets, recovery of money paid 
as, § 158, p. 1121, n. 15. 
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Gratuitous services, 

Burden of proof, § 784, p. 860 
Claims, § 370, p. 103 

Evidence in action on claim, § 785, p. 867; § 
786, pp. 885, 886, 891. 

Persons in family relation, § 371, p. 107 
Presumptions, § 784, p. 854 

Services of personal representative rendered 
gratuitously, absence of presumption, § 
880, p. 1057 

Question for jury, § 788, pp. 899, 900 
Gross immorality, executor, disqualification, § 28, p. 

912, n. 64 
Gross negligence^ 

Collection of assets, liability for failure to col¬ 
lect in case of, § 183 

Personal representative, compensation denied in 
general, § 876, pp. 1046-1048 
Growing crops, 

Allowance to surviving spouse or family, liability 
for, § 337, p. 40 
Assets as including, § 100 
Guaranty, 

Claim against estate under contract of, § 376; § 
398, p. 163 

Liability on contracts of, § 204 
Guardian ad litem, 

Accounting, judgment in favor of guardian, § 849, 
p. 999 

Appointment in probate proceedings to compel ac¬ 
counting, § 848, pp. 981, 982 
Distribution of estates, payment of shares to, § 
497, p. 401 
Guardian and ward, 

Accounting by representative acting as guardian, 

§ 832; § 840, p. 966, n. 66 
Accounting by representative, right to require, § 
830, p. 945, n. 17 

Accounting of decedent’s acts as guardian, § 729, 
p. 729 

Allowance to surviving spouse or family, 

Delay of guardian as affecting right of ward, 

§ 347 

Petition by guardian, § 356 
Appointment as administrator of guardian of per¬ 
son entitled to appointment, § 37 
Decedent’s minor children, guardian for, § 142, 
p. U03 . . ' 

Discovery of assets, guardian’s right to institute 
proceedings, § 154 
Distribution of estate, 

Appearance by guardian, § 519, p. 434 
Payment to guardian of share of minor, § 
497, p. 400 

Refunding bonds, § 490, p. 381 
Nonresident infant, right to letters of adminis¬ 
tration in preference to public administrator, 
§ 1052, p. 1342 .... 

Party in proceedings for removal of adminis¬ 
tration to equity, § 839, p. 962, n. 24 
Personal representative also acting as guardian, 
* Accounting, § 832; § 840, p. 966, n. 66 
Compensation, § 874, p. 1044 
Probate court’s jurisdiction of accounting by 
administrator acting as guardian, § 840, 
p. 966, n. 66 
34 C.J.S.—92 


Guardian and ward—Continued, 

Personal representative also acting as guardian 
Continued, 

Separate decrees in accounting proceedings, 

§ 903, p. 1102 

Sureties on administration bond, liability of, 

§§ 955, 961 

Presentation of claims by guardian, § 410 
Sales under order of court, 

Application by guardian, § 546 
Guardian as party to proceeding, § 561, p. 511 
Purchase by guardian, § 598 
Services rendered incompetent decedent under 
contract with guardian, claim for, § 370, p. 
105 

Guidance of courts, § 147, pp. 1105-1110 
Habits, qualification of executor as affeeted, § 28, 
p. 911 

Handwriting, evidence of administrator’s handwriting 
in action on claim, § 785, p. 864 
Harmless error, 

Allowance to surviving spouse or family, § 361, 
p. 82 

Compensation of personal representative decree 
as to allowance, § 880, p. 1060 
Head of family, allowance to surviving spouse or 
family, management and control of property, § 
362, p. 86 

Headright certificate, abandonment of, § 252 
Hearing, 

Accounting, § 849, pp. 998, 999 
Appeal, § 937 

Opening or setting aside, § 920 
Probate proceedings to compel, § 848, pp. 
984, 985 

Administration bonds, summary proceedings, § 
969 

Administrator de bonis non, proceedings for ap¬ 
pointment, § 1020 
Allowance or rejection of claims, 

Appeal from decision, § 433, p. 255 
Proceedings for, § 428, p. 236 
Allowance to surviving spouse or family, appli¬ 
cation to court, § 360 
Appointment, proceedings for, § 62 
Ancillary appointment, § 994 
Appeal from order, § 64, p. 977 
Temporary or special administrators, § 1036, 
p. 1304 

Appraisement, objections to return, allowance to 
surviving spouse or family, § 352, p. 62 
Collection of assets, 

Compromise of claim, § 181, p. 1153 
Proceeding for, § 169, p. 1143 
Discovery of assets, proceeding for, § 163 
Disputed claims, ante 
Distribution of estate, 

Appeal from order or decree, § 534, p. 468 
Proceedings for, § 524, p. 439 
Payment of claims, proceedings to enforce, § 473 r 

Removal of administration to equity, § 839, p. 963 
Removal proceeding, § 91, p. 1043 * 

Appeal from order, § 91, p. 1047 
Revocation of letters, application for, § 85, p. 
1025 

Appeal from order, § 85, p. 1028 
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Hearing—Continued, 

Sales under order of court, proceedings for, § 
568 

Annulment, § 627 
Confirmation proceedings, § 609 
Stating and settling accounts, §§ 890-903, pp. 
1075-1104 

Temporary or special administrators, proceed¬ 
ings for appointment, § 1036, p. 1304 

Heirs, 

Accounting by representative, 

Bill by heir to compel, § 849, p. 993 
Bight to object or except, § 884, p. 1068 
Right to require, § 830, p. 947 
Acquisition of interest of by representative, § 304 
Administration bonds, right to sue for breach, § 
967, p. 1196 

Allowance or rejection of claims, 

Appeal from decision, § 433, p. 251 
Attack on allowance, § 430, p. 240 
Conclusiveness, § 431, p. 247 
- Allbwance to surviving spouse or family, 

Petition by, § 356 
Rights as to, § 366 

Appeal, accounting and settlement of personal 
representative, § 926, p. 1138, n. 79 
Assignment of interest, right to require account¬ 
ing by representative after assignment, § 
830, p. 947 

Attorney in fact, appointment as administrator 
’ in preference to public administrator, § 1052, 
p. 1343 

Attorney’s fees and expenses, 

Accounting proceedings by heirs, § 849, pp. 

1001, 1002 

Action by heir for maladministration, § 826, 
p. 940 

Agreement fixing amount, § 386, p. 148 
Proceedings against representative, § 826, 
p. 940 

Claims against estate, presentation of, § 398, p. 
167 

Collection of assets, payments made to, § 172 
Conclusiveness of judgment in favor of heirs 
establishing assets, § 801 
Deceased legatee or distributee, payment of share 
to, § 497, p. 398 
Discharge, objection to, § 79 
Disputed claims, ante 

Distribution of estate, proceeding for, § 515 
Engaging or continuing in business joinder in, 
§ 196 

Execution for costs levied on property received 
by heir, § 825 

Execution levied on decedent’s property in hands 
of heirs, § 807 

Executor de son tort, liability as, § 1064, p. 1363 
Expenses attending litigation for benefit of, al¬ 
lowance for, § 226, p. 1223 
Individual interest in transactions, transactions 
with heirs, etc., § 240 
Insolvent estates, 

Rights of, § 676 

Setting aside of sales, § 615, n. 73 
Interest of, effect of insolvency decree, § 674, 
n. 45 

Intervention, § T50 


Heirs—Continued, 

Joinder as parties in voluntary accounting pro¬ 
ceedings, § 845, p. 977 

Laches in instituting proceedings for accounting 
by administrator, § 828, n. 77 
Leases, acquiescence in, § 297, p. 1330 
Limitations, waiver of bar to claim against es¬ 
tate, § 382, p. 131 

Mortgages, estoppel to question validity, § 298, p. 

1339 

Notice, 

Final settlement, motion by executors to set 
aside order of approval, § 917, n. 56 
Minor heir before stating and settling ac¬ 
counts, § 846, p. 980 

Sale of real property, testamentary author¬ 
ity, § 282 

Parties, 

Actions for accounting and settlement, § 849, 
p. 989 

Actions on judgment against administrator, 

§ 812 

Proceedings to remove administration to equi- 
ty, § 839, p. 962 J 

Personal representatives as including, § 3, p. 878 
Possession of assets, recovery of, § 171 
Presentation of claims, 

Notice to, § 413 
Waiver of, § 424 

Presumption as to continuance in life, § 784, p. 
851 

Proof in action by representative to recover pos¬ 
session of property from, § 781, p. 845 
Purchase of realty by representative from, va¬ 
lidity, § 268, p. 1283 
Real property, title as vesting in, § 252 
Remainderman’s heir’s right to require account¬ 
ing by representatives, § 830, p. 948 
Removal as administrator, § 90, p. 1038 
Removal proceedings application by, § 91, p. 1039 
Rents and profits, right to collect, § 259, p. 1270 
Representation of, § 142, p. 1100 
Revocation of letters on application of, § 85, p. 
1022 

Sale of real property, attack on sale under testa¬ 
mentary authority, § 294, p. 1325 
Sales under order of court, 

Action for damages for default of bidder by, 
§ 603, p. 575 
Application by, § 546 
Contest of claims, § 570 
Estoppel to oppose, § 566 
Lien of legacy as affected, § 636 
Notice of proceedings to, § 564, p. 517 
Objections to, § 615 
Opposition to, § 566 

Parties to proceeding for, § 561, p. 510 
Payment of debt or security to prevent sale, 
§ 554 

Petition as required to name and describe, § 
562, p. 516 . 

Purchase by, § 598 

Deduction for offset, § 601, p. 569 
Purchaser from and creditors of, rights, § 
640 

Title as divested by, § 636 
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Hei rs—Conti n ued. 

Satisfaction of judgment against representative 
and heirs, § 805 

Transactions with, profit from, § 240 
Transfer of assets, recovery of possession, § 171 
Highways, consent to proceeding for laying out, § 
252 


Homesteads, 

Allowance to surviving spouse or family, 

Continued occupation of as barring right, § 
843 


Extinguishment on setting support apart out 
of, § 302, p. 85 
Resort to, § 337, p. 41 
Assets as including, § 115, n. 46 
Chancery court’s jurisdiction to set aside home¬ 
stead rights, § 830, p. 964, n. 52 
Commissions, § 863, p. 1017 
Execution against representative levied on, § 807 
Insolvency decree, § 674 
Necessity of administration, § 5, p. 883 
Possession of real property as subject to right of, 
8 257 

Preservation on promise of right, § 252 
Quarantine as separate and distinct from widow’s 
right to, § 328 

Sale of,' testamentary power of sale as in¬ 
cluding, 8 281 

Sale under order of court for payment of debts, 
§ 552, pp. 497-500 


Honesty of executor, qualification .of, § 28, p. 911 
Hostility interest, 

Competency of administrator as affected, § 46, 
p. 950 4 

Removal on ground of, § 90, p. 1036 
Household furniture, exemption from administra¬ 
tion, 8 335 

Household provisions, assets, status as, § 97 
Housekeepers, 

Evidence in action on claim for services, § 786, p. 
8K7; 8 786, p. 893, n. 36 

Presumption as to payment for services, § 784, 
p. 854, n. 30; § 784, p. 855, n. 45 
Husband and wife, 

also, Widow, post 

Accounting by husband of representative, § 831, 
p. 949 

Action by wife on administration bond, plea in 
abatement, § 982, p. 1218 

Administrator, preference in appointment of, § 35, 
pp, 920-930 

Administrator de bonis non, marriage of woman 
as ground for appointment of, § 1018 

Administrator of estates of, right to sue in both 
characters when In doubt concerning right 
to fund, § 747 

Administrator with will annexed. 

Right of married woman to be appointed, § 
1031, p. 1291 

Surviving spouse as entitled to appointment, 
S 3031, p. 1287 

Agreement respecting appointment as adminis¬ 
trator, S 35, p. 926 

Appeal, disinherited husband, order approving 
final account of wife's executor, § 926, p. 
1138, n. 75 


Husband and wife—Continued, 

Claim of wife for money lent deceased husband, 
presentation of, § 398, p. 164 
Competency of married woman to act as admin¬ 
istrator, § 46, p. 949 

Devastavit committed by wife during coverture, 
liability for, § 242, p. 1248 
Distribution of estate, person to whom share of 
married woman paid, § 497, p. 401 
Distributive share of wife, right of husband to sue 
alone, § 742, p. 777 
Divorce, ante 

Executor de son tort, liability of surviving spouse, 
§ 1064, p. 1363 

Funeral expenses, liability in respect of, § 384, pp. 
135, 136 

Joint obligations, liability of estate in respect of, 
§ 369 

Necessity of administration, estate of married 
persons, § 8 

Nonclaim statutes, applicability to married 
woman, § 404 

Party in proceedings for removal of administra¬ 
tion to equity, § 839, p. 962, n. 25 
Party to action, wife as personal representative, 
§ 737 

Qualification as executor as affected by marital 
status, § 28, p. 915 

Removal of executrix or administratrix on ground 
of marriage, § 90, p. 1032 
Sales under order of court, purchase by husband 
or wife of personal representative, § 598 
Termination of authority by marriage, § 80 
Woman securing appointment as administratrix 
unknown to decedent’s wife, liability of sure¬ 
ty on administration bond, § 961, n. 81 
Idiots, qualification to act as executor, § 28, p. 914 
Ignorance of law, disqualification of executor, § 28, p. 
910 

Illegal credit, effect of partial illegality, § 851, p. 1008 
Illegitimate children, allowance for suppoort of, § 
336, p. 37 

Illegitimate relatives, appointment as administrator, 
§ 36, p. 932 

Preference of husband in appointment, § 35, p. 927 
Illiteracy, 

Administrator with will annexed, competency, § 
1031, p. 1290 

Disqualification of administrator, § 46, p. 947 
Immorality, disqualification by executor, § 28, p. 911 
Impeachment, 

Appointment, § 72, p. 998 

Distribution of estate, receipt or release, § 489 
Implied contract for services or for board or lodg¬ 
ing, 

Evidence to establish, § 78G, p. 889 
Pleading in action on claim, § 774, p, 826 
Question for jury, § 788, p. 900 
Implied powers, 

Administrator with the will annexed, § 141, p. 
1098 

Mortgages, execution of, § 298, p. 1334 
Sale of real property, testamentary provision, § 
275 

Implied renunciation of executorship, § 29, p. 919 
Implied resignation, § 82 
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Implied warranty, 

Sales of personalty, § 320 
Sales under order of court, § 642 
Impounding property, collection of assets, § 169, p. 
1140, n. 20 

Imprisonment, discovery of assets, failure to appear 
and submit to examination, § 163 
Improper expenditures, credit as allowable for, § 
219 

Improvements, 

Assets as including, § 112 
Expense of, allowance of credit for, § 233 
Ileal property, duty of making, g 260 
Sales under order of court, reimbursement of 
purchaser for on annulment, § 631 
Improvidence, 

Collection of assets, compromise of claim, § 181, p. 
1151 

Disqualification of, 

Administrator, § 46, p. 947 
Executor, § 28, p. 911 
Removal on ground of, $ 90, p. 1035 

In personam, proceedings for final settlement of ac¬ 
counts, § 838 

In rem, proceedings for accounting and settlement, § 
83S 

In rem judgment establishing amount and validity of 
claims, § SOO 

Inadvertence, settlements of personal representa¬ 
tives, ground for opening or setting aside, § 914, 
pp. 1119-1122 

Inchoate title or interest, sale under order of court, 

§ 548, p. 491 
Income, 

Administration bonds, coverage, g 950 
Assets, personal assets as including, § 98 
Commissions, § 865, p. 1020 
Income taxes, 

Claims against estate for, § 380 
Priority in respect to claim for, § 461, p. 310, n. 
81 

Incompetent decedent, services rendered to, claims for, 

§ 370, p. 105 

Incompetent person’s guardian or conservator appoint¬ 
ment as administrator, § 39 
Increase, assets, personal assets as including, § 
98 

Incumbrances. Encumbrances, ante 
Indebtedness, 

Competency of administrator to act as affected, § 
46, p. 951 

Distribution of estate, adjudication of, g 524, 
p. 443 

Judgment establishing Indebtedness of estate, 8 
802 

Qualification of executor as affected, 5 28, p. 913 
Indemnity, 

Claims arising out of, 8 367, p. 96, n. 67 
Presentation, § 398. p. 163 
Distribution of estate, 

Condition precedent, § 490, p. 379 
Liability on In case of deficiency of assets 
8 512 

Liability to refund on deficiency of assets in 
absence of, $ 511, pp. 421-424 
Sureties on administration bonds, g 949 


Independent executors, §$j 1056-1062, pp. 1349-1359 
Abandonment of office, § 1062 
Acceptance of duties, formal acceptance not, re¬ 
quired, § 1056, p. 1351 

Accounting on removal for misconduct, § 1061 

Actions, § 1059 

Bond, 

Necessity and effect, § 1056, p. 1351 
Will requiring execution, (‘fleet on right to act 
as independent executor, 8 1056, p. 1350 
Borrowing money, 8 1057, p. 1353, n. 83 
Compensation, g 1060 
Definition, § 1056, p. 1350 
Evidence of accounting, § 849, p. 90S, n. 65 
Execution issued against, 8 806, p. 916 

Judgment providing for Issuance in action 
against § 796, p. 907 
Insolvent estates, § 1056, p, 1352 

Preference between creditors to lx 1 avoided, g 
1057, p. 1354 

Inventory, failure to file, effect,, § 1056, p. 1351 
Judgment in actions against, 8 1059 
Liabilities, § 1057, pp. 1352-1356 
Misconduct, protection of estate in case of, ft 
1061 

Mortgages, 8 1057, p. 1353, n. 83 
“Nonintervention .executor” as synonymous, $ 
1056, p. 1350 
Oaths, § 1056, p. 1351 
Persons entitled to act, $ 1056, p. 1350 
Pleading, 

Authority to sue, 8 758, p. 797 
Solvency of estate In action against executor 
on claim, g 774, p. 822 

Powers and duties, ft 1056, p. 1350; ft 1057, pp. 
1352-1356 

Presentation of claims, g 1058 
Proof of official character and authority, orders 
of probate court, 8 1057, p. 1353, n. 83 
Qualification, 8 1056, p. 1351 
Refusal to accept, $ 1056. p. 1351 
Removal, § 1050, p. 1352 
Resignation, § 1056, p. 1352 
Kales, g 1057, p. 1354 

Statutory authority for Independent executorship, 
necessity, { 1056, p, 1350 
Termination of administration, 8 5050, p. 1352 
Title to and possession of projjerty. ft 1057, p. 
1354 

Indeterminate claims, verification, ft 418, p. 202 
Indians, necessity of administration of estate, ft 8 
Individual benefit, counsel fees Incurred, allowance 
for, 8 226, p. 1223 

Individual interest in transaction, ftft 23IK241, pp. 

1243-1247 1 

Individual liability, jurisdiction of actions to impose, 

§ 725, p. 722 
Indorsement, 

Allowance or rejection of claim for, ft 426, p. 230 
Liability of estate on, ft 203 
Power to make, ft 203: ft 366, p. 1358, n . IK) 
Infamous crimes, convict ion of as disqualifying ad* 
ministrator, g 46, p. 948 
Infants, 

Accounting by Infant administrator, ft 833, p. 
955 v 
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Infants—Continued, 

Accounting by representatives, 

Parties in probate proceedings to compel, 

8 HIS, pp. OKI. 982 

nights after majority to compel accounting, 

8 830, p. 04.', n. 17 

Appointment of guardian or conservator of de¬ 
ceased infant as administrator, § 30 
rompoteney to a<*t as administrator, 8 4(1, p. 1)4!) 
Haims against estate, verification, § 418, p. 204 
<’onsul representing alien infants in proceedings 
to settle estate, § 849, pp. OSD, 1)00, n. 53 
Contracts of, disatlinnance by personal repre¬ 
sentative, § 1HD, n. 70 

Defense of infancy of decedent in action against 
personal representative, $ 704, p. OSS 
Distribution of estate, 

Payment of share to guardian, § 407, p. 400 
Representation by guardian in proceeding 
for, $ 510, p. 432 

Executor or person entitled to administration, 
appointment of administrator durante mi- 
noritate, 8 1035. p. 1200 
Cuardhm and ward, ante 

Necessaries furnished fbr, claim against estate, 

* 301. p. 155 

Necessity of administration of, estate of, 8 S 
Necessity of administration to protect, $ 5, p. SS3 
Xoncluim statutes, application to, $ 404 
Notice to minor heirs of settling accounts, 8 S40, 

p, nso 

Qualification to net as executor, 8 2S, p. 015 
Sales under order of court, 

Guardian as necessary party to proceeding 
for. g 301, p. 511 

Interest in real projterty as preventing salts 
| 518, p. 4*9 

Notice of proceedings to, 8 504, p. 518 
Hupitort, jurisdiction of action to enforce claim 
agninst estate, } 725, p. 710, n. 81 
Coauthor toed sale of realty by infant appointed 
administratrix, disaffirmance of contract, 8 
272 

Information and Mief, 

Denial t»f representative capacity based on want 
of, f 703, p. 803 

Disciivery of assets, affidavit on, 8 101, p. 1128 
Verification of iietlthm in probate proceedings 
ft* ctutifsd accounting. } 848, p. 983 
Inheritance taxes, 

Appointment of administrator In promding, § 
S3 

Halms against estate for, | 380 
Distribution of estate, 

Exclusion In ascertaining amount of money 
available, 8 483 

Provision made for payment of, 8 487, p. 374 
Reservation of assets to meet, fj 509 
Necessity of administration, effect of liability to, 
| 5, p. m\ 

Nonpayment as ground for postponing settlement 
of accounts, f 829, p. 944 
Premature action for, 8 729, p. 729 
Heal property, sale for payment of, { 540 
Injunction, 

Accounting. 

Injunction in action for, f 849, p. 992, n. 88 


Injunction—Continued, 

Accounting—Continued, 

Probate proceedings to compel, § 848, p. 985 
Creditors prevented from suing, limitation stat¬ 
ute suspended, & 732, p. 753 
Disputed claims, enforcement of probate decrees 
8 455, p. 29(5 

Distribution of estate, restraining enforcement 
of decree, § 531 

Execution on judgment by or against representa¬ 
tive, § 810 

Execution pending insolvency proceedings, g (574 
Independent executor, right to restrain execution 
sale of devisee’s interest, § 1057, p. 1354 
Insolvent estate, 

Declaration of, persons seeking to enforce 
trust, g 072 

Proceedings in probate court, 8 070 
Teases, execution of, § 2D7, p. 1330 
Pleading in action by representative- against sur¬ 
rogate, $ 77!), p. 841, n. 40 
Prematurity of suit, § 729, p. 730 
Sale of real property, § 2(5!) 

Devisees as parties to suit, g 741, p. 77(5 
Testamentary authority, § 274, p. 1291 
Sales under order of court, 8 585 

Collection of purchase money, § 005 
Stay other proceedings, $ 849, p. 1000 
Waste, § 243 
Insanity, 

Accounting, duty of executor affecting by, 8 831, 
p. 950 

Appointment of administrator do bonis non, 8 
1018 

Competency to act as administrator, § 4(5, p. 940 
Distribution of estate, person to whom share is 
paid, 8 497, p. 401 

Nonclaim statutes as applying to, § 404 
Qualification to act as executor, § 28, p. 914 
Termination of authority by, 8 81 
Insobriety, disqualification of administrator, § 40, p. 
948 

Insolvency, 

Depositaries, liability for deposit of funds in, 8 

187 , p. line 

Evidence in action by or against representative* 
§ 780, p. 872 

Heading In suit to set aside decedent’s fraudu¬ 
lent conveyance, § 777 

Surviving obligor of Joint obligation, pleading, § 
774, p. 827 

Insolvency of representatives, 

Coexecutor or coadminlstrator, 

Liability of corepresentative, 8 HHfi, p. 1325 
Right to interfere with collection or custody 
of assets in case of impending Insolvency, 
§ 1043, p, 1320 

Disqualification of executor, 8 28, p. 913 
Engaging or continuing in business where execu¬ 
tor is insolvent, liability for losses, 8 199 
Parties to actions by creditors of estate, J 740, 
p. 707 

Removal on ground of, $ 90, p. 1030 
Sureties on administration bonds, liability of, 5 
952 

Insolvency courts* jurisdiction to comix*! representa¬ 
tive of deceased trustee to account, 8 889, p. 901 
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insolvency proceedings, limitation statute, suspension 
of operation, § 732, p. 753 
insolvent estates, §§ 667-687, pp. 638-664 
Accounting and settlement, § 687 
Actions, § 677 

Creditors, § 684 
Affidavits, 

Appeal from allowance or rejection of claim, 
§ 6S2 

Proof of claim, § 680 
Allowance or rejection of claims, § 6S1 
Review, $ 682 

Amendment of statement of claim on appeal, § 
682 

Ancillary administration, payment of claims, § 
1004 

Ancillary appointment, duty to divulge facts as 
to insolvency on applying for, § 004, n. 73 
Appointment of executor, right as affected, § 27 
Assets, 

Distribution, newly discovered assets, § 685, 
p. 658 

Rents and profits as assets in case of, § 105 
Attachment, local property of nonresident dece¬ 
dent, § 1013, p. 1268 
Auditors, £ 675 

Bankruptcy proceeding distinguished, § 674, n. 15 
Claims, 

Interest on, § 681 

Payment of claims, 8 670, pp. 650, 651 ; 8 685 
pp. 657-662 

Application of payment, 8 470 
Overpayment, 8 476, p. 355 
Preferred claims, payment, § 685, p. 650 
Presentation of claims, § 079, pp. 648-652 
Effect, § 304, p. 158 
Presentation to commissioners, 8 675 
Proof, § 680 

Secured claims, payment, 8 685, p. 660 
Verification, payment on unverified claims, 
liability, 8 685, p. 662 
Collection and management, § 076 
Commissioners, 

Allowance or rejection of claims, 8 681 
Audit and report on claims, § 675 
Report, disputed claims, § 670, p. 651 
Constructive trust, § 667 
Creditors, 

Parties in suit to settle, § 840, p. 088 
Representations, § 667 

Rights and remedies, 8§ 083, 684, pp. 654-657 
Decree or order in insolvency proceedings, 8§ 672, 
674 

Defense in action against personal representative, 

8 704, p. 689 
Disputed claims, 

Jury trial, 8 679, p. 651 
Reference, § 679, p, 652 
Report of commissioners, § 679, p, 651 
Distribution, § 685, pp. 657-662 
Proceedings and decree, 8 686 
Dividends, computation, § 086 
Equity suit. 

Administration, § 669 

Creditors to reach or protect assets, 8 684 
Equity Jurisdiction, .§ 670 


Insolvent estates—Continued, 

Estoppel, 

Conduct of administrator, effect, 8 676 
To assert insolvency, 8 673 
Evidence, actions by creditors, 8 684 
Examination of creditors, appeal from allowance 
or rejection of claim, 8 682 
Failure to pay claim, breach of administration 
bond, §, 963 

Forma pauperis, suits by representatives, 8 SB) 
Fraudulent conveyance, right to maintain suit to 
set aside, 8 677, n. 76 
Funeral expenses, 

Allowance for regardless of Insolvency, 8 
230, p. 1229 

Preferred claim, 8 685, p. 659 
Grounds for declaration of insolvency, { <571 
Hearing, insolvency proceedings, 8 672 
Heirs, rights of, § 676 

Independent executorship, 8 1056, p. 1352 

Preference among creditors to be avoided, 8 
1057, p. 1354 

Injunction, proceedings to have estate declared 
insolvent, persons seeking to enforce trust, 
§ 672 

Interest, allowance, 8 686 

Inventory, prima facie evidence as to solvency, 8 
138 

Judgment, 

Actions by creditors, § (584 
Conclusive evidence of debt, 8 680 
Effect of decree, 8 674 

Insolvency adjudication as affecting judg¬ 
ment, effect on, 8 674 
Preference in payment, 8 685, p. 659 
Settlement of estates, 8 687 
Validity and priority of claims, conclusive- 
ness, 8 681 
Jurisdiction, 8 670 

Jury trial, appeal from allowance* or rejection of 
claim, 8 <582 

latches, actions by creditors, 8 684 

TJen, rejection of claim secured by, effect, 8 681 

Limitation of notions, 

Creditors, actions by. 8 681 
Creditors holding barred claims, rights as 
against distributees, § 683, p. 661 
Effect as regards solvency, determination by 
executors, 8 667, a. 51 

Now assets, right of creditor holding barred 
claim to participate, 8 085, p. 058 
Mortgages, 

Creditors entitled to contest validity, 8 683. 
n. 13 

Sale of mortgaged land of estate, disposition 
of proceeds, 8 <185, p. 660 

Nomination of administrator by creditors, 8 683 
Notes, 

Decedent, preof of debts, 8 GKO 
Insolvent estate of comaker, joinder of repre¬ 
sentative as defendant, { 745, p, 782, n. 
57 

Notice, 

Commissioners* meetings, § 075 
Pending suit against estate, notice to com¬ 
missioners, 8 679, p, 651 
Proceedings, | 672 
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Insol von t estates—Continued, 

Objections to claims and proceedings thereon, §j 
<570, pp. 650-652 
Parties, 

A<‘tinns by creditors, § 084 
Proceedings, § 672 
Sales under order of court, $ (578 
Settlement of estate, § (587 
Varments in mistaken belief as to solvency of 
estate, liability, § 685, p. (>(52 
Pleading, actions by creditors, § (584 
Preference, 

Avoidance of preferences by decedent, § (57(5 
Creditors of same class not entitled to, § 
(585, p. 658 

Preferred claims, presentation, § (570, p. (549 

Presumptions, ownership of claim, § 680 

PrUuu facie Insolvency, $ (571 

Procedure, $ 672 

Proof of insolvency, § 672 

Property affected by decree of insolvency, § (574 
Heal property, 

Kstlimiting insolvency, § <571 
Right to maintain actions relating to, § 677 
Kedemption of property, § 676 
Kents, 

Application to debts, $ 685, n. 12 
Collection by administrator, $ 676 
Keport of personal representative as to probable 
Insolvency, admissibility in action on admin¬ 
istration bond, * 985, p. 1223 
Representation of insolvency, §£ 672, 674 
Retroactive effect, adjudication of insolvency, 8 
674 
Review, 

Insolvency proceedings, 8 672 
Settlement of estates, f 687 
Sales and conveyances under orde* of court, $ 
678 

Set-off or counterclaim, 

Effect of insolvency, 8$ 721, 805 
Presentation of claim, § 722 
Betting aside sales, heirs, $ 615, n. 73 
Solvent estates, administration ns* $ 667 
Stay of proceedings on appeal from allowance of 
claim, | 682 
Time, 

Objections to claims, | 679, p. 651 
Presentation of claim, $ <570, pp. 649, 659 
Representation of insolvency, | 672 
Trust fund, 

Claim for as preferred claim, 8 685, p. 659 
Effect of Insolvency deem*, 8 674 
Verification of claim, I 679, pp. 650, 631 
Waiver, , , 

Bond «n appeal from allowance or rejection 
of claim* | 682 
Creditor** claim, 11 667 
Proof of Insolvency, { 672 
Right again?* representative iiersonally, crwl- 
Itor consenting to delivery of assets to 
receiver, | 683 

What law governs administration, | 668 
Widow’s allowance aa affected by, 8 323 

Installments, ^ „ 

Allowance to surviving spouse or family, pay- 
ment in, I 339 


Installments—Continued, 

Disputed claims, order for payment, § 454, p. 293, 
n. 79 

Distribution of estate, § 492 

Sale of real property on, testamentary authority, 

* 285, n. 7 

Instructions to jury. 

Action by or against representative, 8 789, pp. 
900—002 

Administration bonds, § 983, p. 1226 
Assuming facts in action for accounting, § 849, 
p. 998 

Disputed claims, 

Appeal from order or judgment of probate 
court, § 455, p. 303 

Proceedings on in probate court, § 453, p. 290 
Inventory and appraisal, proceeding to compel, 

$ 136, p. 1092 

Rales under order of court, proceedings to set 
aside, § 627 

Instructions to representative, 

Costs, 

Estate’s liability, 8 821, p. 935 
Representative's personal liability, 5 820, p. 
933 

Jurisdiction, § 839, p. 965 
Insurance, 

Accounting by representative for proceeds of life 
policy, 8 833, p. 953, n. 13; $ 833, p. 954 
Administration bond, liability for proceed* re¬ 
ceived by personal representative, § 950 
Allowance to surviving spouse or family, proceeds 
of policies, 8 337, p. 49 
Assets as including proceeds, § 114 
Attorney’s fees in action contesting claims pay¬ 
able out of proceeds of life policy, 8 826, p. 
939, n. 53 

Beneficiary** right of action for cancellation, 
right to sue in representative capacity, 8 709, 
n. 11 

Borrowing money on insurance policy, claim for 
as enforceable against estate, 8 374 
Cancellation of policy, prematurity of suit, § 729, 
p. 729 

Collection on policy of ground for administration, 

8 », 1 >. 8*4 , , 

Constructive trust in policy* prematurity of suit 
to establish, § 729, p. 729 

Costs in action for proceeds of life policy, repre¬ 
sentative’s liability, § 821, p. 935, n. 88 
Discovery of assets, recovery of proceeds of 

policy, § 1 ^ 8 , p. 1122 

Evidence to support claim based on contract to 
carry life insurance, § 786, p. 876, u. 89 
Issues in action against executor to recover pro¬ 
ceeds of life policy, § 781, p. 843, n. 56 
Judgment in action against administrator to va¬ 
cate change in beneficiary of life policy, $ 797, 
«. 16 

Jurisdiction of probate court to determine right 
to proceeds of life policy, { 840, p. 967, n. 69 
Ideation of policies for Jurisdictional purposes, 
8 20, p. 902 

Management of estate, duty of insuring property, 
8 184, p. 1161, n. 97 

Parties to actions in connection with, 8 745, p. 784 
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Insurance—Continued, 

Pleading in action by personal representative to 
cancel assignment of life policy, § 772, p. S15, 
n. 44 

Real property, payment of, § 2(53 
Temporary or special administrator, appointment 
to collect proceeds of policy, § 1035, p. 1207 
Insurance premium, credit for premiums paid by per¬ 
sonal representative, § 23S, p. 1242 
Integrity of executor, qualification of, § 28, p. Oil 
Interest, 

Acquisition of property from distributee, charge 
for, § 304 

Actions by or against representatives, § 703, pp. 
004, 005 

Adjudication on executors’ accounts, § 004, p. 
1106 

Administration bonds, § 050; § 086, p. 1231 
Administrator pendente lite, liability for interest, 
§ 1040, p. 1315 

Advances for purpose of paying claims, § 4(53 
Allowance to surviving spouse or family, wid¬ 
ow’s right to, § 333, p. 31 

Annulment of sale under order of court, pur¬ 
chase money, § 630 

Attorney’s foes, allowance of, § 404, p. 330, n. 32 
Charging administrator, § 850, p. 1005 
Claims, § 4<>4, pp. 335-338 

Advances for benefit of estate, § 387 
Agreement, to pay, § 404, p. 337 
Compound interest, § 404, p. 338 
Computation of, § 404, p. 337 
Demand, 8 404, p. 330 

Directions in will for payment of, § 404, p. 
338 

Insolvent estates, § 681 
Payment, post 
Personal liability for, 8 472 
Preferred claims; § 404, p. 338 
Presentation of as essential to recovery, 8 
400, p. 173 
Rate, 8 404, p. 337 

Time from which allowed, 8 404, p. 330 
Unliquidated claims, 8 404, p. 330 
Ooexeeutors or coadministrators, charging to, 8 
1045, p. 132(5 
Collection of assets, 

Debt due from representative, 8 182 
Duty of collecting interest on debts, 8 174 
Commissions, 8 807 

Appropriating assets for payment of com¬ 
missions, charging representative with 
interest, § 85(5 

Interest accruing to estate, § 8(55, p. 1020 
Compound interest, ante 
Credits, 8 851, p. 1008 

Interest properly paid on obligation of es¬ 
tate, § 238, p. 1242 

Decree allowing interest to legatees against ex¬ 
ecutors, § 003, p. 1103, n. 82 
Discovery of assets, 8 105 
Distribution of estate, ante 
Duty to account for, 8 833, p. 053, n. 13 
Executor de son tort, liability. 8 1065, p, 1367 
Expenditures, allowance of, § 222 


Interest—Continued, 

Failure to require executors to account for in¬ 
terest at each .settlement, effect as preclud¬ 
ing action thereon on final settlement, 8 510, 
li. 75 

Funds of estate, §§ 200-216, pp. 1101-1205 
Accounting for, 8 200 
Actual receipt to charge for, 8 211 
Annual balances, 8 216, p. 1204 
Appropriation of money to own use, 8 212 
Balance found due estate on settlement, 8 
215 

Charge for, 8 200 

Circumstances warranting charge for, § 205 
Commingling of funds, 8 212 
Compound interest, § 216, p. 1205 
Computation of, 8 216, pp. 1204, 1205 
Counsel fees paid prior to allowance, § 215 
Credits allowable against charge for, 8 21(5. 
p. 1205 

Culpable delay in settlement, 8 213 
Date from which running, 8 216, p. 1203 
Deductions in computation of, 8 21(5, p. 1204 
Delay in settling estate, 8 213 
Deposit, failure to make. 8 211 
Discretion of court. 8$ 200, 211, 216, p. 1202 
Equity of charge for. 8 210 
Estoppel to surcharge, 8 215 
Excess credit, 8 215, n. 77 
Failure to collect Interest as warranting 
clmrge for, 8 215 

Failure to invest or deposit, 8 211 
Onod faith, 8 212 
Improper charge of. 8 210 
Improper use of, 8 212 

Indebtedness of representative In individual 
capacity, 8 215 

Investments, failure to make. 8 211 
Laches affecting right, 8 215 
Liability for in general, 8 200 
Tjosn of assets, 8 215 
Mingling of funds, 8 212 
Misconduct warranting charge for, 8 215 
Neglect to account as warranting charge for, 
8 215 

Neglect to render account ns warranting 
charge for, 8 216 

Option as to interest or profit, 8 212 
Personal debts arid claims of representative, 
8 215 

Premature withdrawal of possession, 8 215 
Proof as to use of funds, 8 212 
Propriety of charge as affected by particular 
circumstances, 88 210 215, pp, 1HM 120! 
Hate, 8 216, pp. 1201, 1202 
Reasonable delay in settlement of estate, 
8 213 

Representative interested as depositary, 9 212 
Reservation for contingencies, 8 214 
Retention of sum for contingencies, 8 214 
Time from and to which interest runs, 8 216, 

p. 1202 

Waiver of right to, 8 215 
Funeral expenses, claims for, 8 404, p. 330 
Improper payment or distribution of estate, 8 5as, 
p. 418 
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interest—Continued, 

Insolvent estates, allowance, § 080 
Last illness, claim for expenses of, § 404, p. 330 
Mortgages on quarantine property, widow as lia¬ 
ble for, 8 :m 

Xegotiorum gesfor, liability, 8 1005, p. 1300 
Payment of claims. Payment, post 
Public administrator, funds deposited by, 8 1000 
Kents and profits, liability for, § 250, p. 1272 
Sales under order of court, deferred payments, 

8 307 

Services rendered decedent, amount allowed for, 

8 372 

Taxes, dlsallownnee of claim for money paid as, 

§ 233 

Interested persons, statement of account on failure of 
representative to Ole, 8 H33 
Interlocutory orders, 

Allowance or rejection of claims, appeal from, 

8 433, p. 230 

Idspufed claims, review of, 8 43.1, p. 200 
Distribution of estate, review of, 8 334, p. 403 
Kevicw, accounting and settlement of personal 
representative, 8 1125, p. 1135 
Interlocutory relief in action for accounting, waiver 
of, 8 st?>, p. m\ 

Intermeddle!*, 

Funeral expenses furnished at request of, reim¬ 
bursement for, 8 381, p. 137 
I/mus or advances for benefit of estate made by, 
claim for as allowable, 8 387 
Intermeddling In, administration, 8 10 

Competency of administrator ns affected by, § 43, 
p. 050 

Kxeeutnrs de son tort, ante 

I#os« of right to renounce executorship by, 8 21), 
p. ms 

Intermediate accounts, 

liitl in action to compel, 8 840, p. M3 
Compulsory proceedings in probate court, § 8IH, 

p. phi, u. m 

tVtlned. * 827, n. 75 
Form and requisites, f 882. p. 1034 
Jtesr*rvarlon until final accounting of question 
raised on. S MM!, p. l«8l 
Stay of proceedings, | 844, it. €40 
Time for filing by temporary administrator, $ 820, 
p. 045 

Intermediate orders, distribution of estate, upi»eul 
from, | 334, p. 4115 

Sntcrpteu by ndmliilstrator In action to determine 
rights to realty, S 771), p. 830 
Interrogatories 

Actions by or against representatives, conflict 
hetwt»cn Him lings or verdict, 8 700 
Discovery of assets, preceding for, 8 101* p. 1130 
Inventory mid appraisal, proceeding to cuiiipel, 
I tan. p. um 

Intervention, I 730 

Accounting. probate proceedings to compel, 8 848, 
p. OK! 

Accounting or settlement, action for, 8 840, p. 088 
Allowance to surviving spouse or family, pro¬ 
ceeding for, | 3H1, p. 78 

Ancillary apiKdntmeiit, right of next of kin to 
Intervene In proceedings, | UM 


Intervention—Continued, 

Appeal, intervention on, accounting and settle¬ 
ment, § 1)20, p. 1138 
Appointment, proceedings for, § 33 
Discovery of assets, proceeding for, 8 460 
Disputed claims, reference of, 8 443, p. 204 
Distribution of estate, proceeding for, § .510, 
p. 432 

Presentation of claims as dispensed with by, 

8 300 

Receiver, right to intervene in pending action 
against executors, § 1055 
Sales under order of court, 

Annulment proceedings, § 025 
Proceedings for, 8 501, p. 511 
Special administrator, action brought against In¬ 
testate, 8 1040, p. 1310, II. 15 
Voluntary accounting and settlement proceedings, 

§ 845, p. 078 
Intestacy, 

Appointment as adjudication of, § 74 
Distribution of estate, construction of decree 
against, § 520, p. 453, n. 03 
Prerequisite to appointment, 8 30 
Sales under order of court, petition as required 
to aver, 8 562, p. 513 
Intestate estates, 

Defined, 8 3, p. 881 

Discovery of will after administration of, 8 5, 
p. 884 

Inventory and appraisal, 88 1 20-140, pp. 1080-1006 
Accounting compelled by proceedings provided to 
require filing of inventory, 8 837, n. 07 
Accounting, Inventory as basis for, § 833, p. 054 
Additional Inventory, § 134 
Administration bonds, 

Admissibility in actions on, 8 083, p. 1223 
Liability for property received by personal 
representative prior to appointment and 
listed in inventory, 8 051 
Administrator de bonis non, § 130 

Kffect of inventory and settlement of former 
administrator, 8 1028 

Filing in action for accounting, 8 840, p. 008 
Pleading inventory in action by administra¬ 
tor de bonis non against predecessor, 
8 770, p. 835 

Administrator pendente Hte, duty to file, § 1040, 
p. 1314 

Adverse claim to property, § 133 
Allowance for support of family prior to return 
of. 8 354 

Amendment, 8 137 

Ancillary executor, power to order correction of, 
g 136, p, 1000, n. 25 

Appeal from decree directing filing of Inventory 
and account, right of personal representative, 
8 026, p. 1130 

Binding effect of, 8 138 t 

Bond, dispensing with Inventory by giving, § 130 

Burden of proof, proceeding to compel, 8 136, 

p. 1002 

<’hoses In action, inclusion of, 8 133 

Claim In favor of estate, inclusion of, 8 133 

Coexerutors or ^administrators, 

Joint inventory, effect, $ 1045, p. 1325 
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Inventory and appraisal—Continued, 

Coexeeutors or co-administrators—Continued, 
Separate inventory, § 130, n. 43 
Collateral attack, § 138, n. 74 
Commissions, basis of computation, § 863, p. 1017 
Compelling filing of, § 136, p. 1000 
Compensation of appraiser, § 135 
Complaint, proceeding to compel, § 136, p. 1091 
Conclusiveness, § 138 
Correction of, § 137 

Cost of copy of inventory, allowance for, § 23S, 
p. 1240 

Deceased representative, absence of satisfactory 
accounting by his personal representative, § 
1049, p. 1332 
Defects, § 137 
Definition, § 129, n. 39 

Delivery of result of appraisement to executor or 
administrator, § 135 
Direct attack on, § 136, p. 1090 
Discretion of court, dispensing with inventory, § 
139 

Disinterested appraisers, g 135 
Dispensing with appraisal, 8 135 
Dispensing with inventory, § 139 
Disposal of property without including an in¬ 
ventory, § 135 

Distribution of estate, appraisal in proceedings 
for, § 523 

Doubtful debts or claims, § 138 
Employment of appraisers, allowance of credit 
for, 8 234, n. 28 
Estoppel, § 138, n. 74 

Eviction as result of appraisal of land, § 138 
Evidence, § 785, pp. 870, 871 

Proceeding to compel, 8 136, p. 1091 
Solvency of estate, 8 786, p. 874 
Examination of personal representative in ac¬ 
counting proceedings, charging with items not 
appearing in inventory, § 899 
Execution, appraisers for property levied on un¬ 
der execution, notice to representative, 8 
809 

Exempt property, 8 133 
Extension of time for making, 8 131 
Failure of executor to correct, cost of filing in¬ 
ventory by coexecutor, § 940 
Failure to Include property in, 

Claim by third person as defense to action 
on admrnistration bond, § 978 
Damages in action on administration bond, § 
986, p. 1230 

Failure to make and file. 

Breach of administration bond, 8 961 
Compensation denied, 8 #76, P- 1050 
Effect of, § 140 

Independent executor, 8 1056, p. 1351 
Form of, 8 132 

Fraudulent conveyances, inclusion of property 
fraudulently transferred, 8 133 
Instructions, proceeding to compel, 8 136, p. 1092 
Interrogatories, proceeding to compel, 8 136, p. 
1091 . 

Jury questions, proceeding for, 8 136, p. 1092 
Life estate, inclusion of property in which de¬ 
cedent had, 8 133 
Ltetihg of assets, S 135 


Inventory and appraisal—'Continued, 

Location of property, § 133 

Making of appraisal, 8 135 

Market value, appraisal of, § 135 

Necessity, § 129 

Notice, inclusion of, § 133 

Noting result of appraisement, 8 135 

Oath of appraiser, § 135 

Object of, 8 129 

Omitted property, additional or supplementary in¬ 
ventory, § 134 
Operation and effect, 8 138 
Ownership of property, 

Estoppel in effect of, 8 138 
Power to determine question of, 8 136, p. 
1090 

Parties, proceedings to compel filing of, § 136, p. 
1091 

Partnership property, § 133 
Personal representative, duty of making. 8 130 
Persons required to make, § 130 
Plea plene administravit accompanied by, 8 764, 
p. 805, n. 2 
Pleadings, 

Action against executor for neglecting to 
make, 8 779, p. 834, n. 71 
Inventory in action’by administrator de bonis 
non against predecessor, 8 779, p. 835 
Proceeding to compel, 8 136, p. 1091 
Pledged property, 8 133 

Presentation of claims as conditional on, 8 405, p. 
181 

Presumptions as to collection of debt returned 
without comment, 8 895, p. 1086 
Prima facie evidence, 8 138 

Probate court, power to determine controversies 
with respect to, § 136, p. 1000 
Probate of will prior to filing of, 8 131 
Proceedings for, § 136, pp. 1089-1092 
Property to be included, 8 133 
Provisions on hand, inclusion, 8 133 
Purpose of, 8 129 
Beal property, inclusion of, g 133 
Reappraisal, power to direct, 8 136, p. 1090 
Redemption, inclusion of property us to which 
decedent had equity of, g 133 
Removal for failure to file, g 90, p. 1035 
Requisites, 8 132 
Res judicata, § 138, n. 75 

Review of pro<*eedlng to compel, g 136, p. 1092 
Hales under order of court. 

Appraisal of property to bo sold, 8 588 
Exhibition of on application for sale of realty 
to pay debts, g 571 

Settlement without proceeding In court, dispens¬ 
ing with Inventory, 8 139 
Setting apart allowance to surviving spouse or 
family, «g 351. 352. pp. 58-66 
Statement of no assets as equivalent to Inventory, 
g 132 

Statutory provisions, 

Form, g 132 
Time, § 181 

Supplementary inventory, g 134 
Testamentary provisions, 

Dispensing with appraisal, f 136 
Dispensing with inventory, | 139 
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Inventory and appraisal—rontinucd. 

Time, 

Making of, § 11*1 
Proceeding for, 8 13(1, p. 1001 
Tit It*, failure to list property as affecting, § 138 
Trust property, 8 133 

Validity of final account as affected by failure to 
make appraisal, 8 140 
Value at which appraised, § 135 
Waiver, dispensing with inventory by, $ ISO 
Wearing apparel, inclusion of, $ 133 
Widow’s allowance, neglect to demand appraise¬ 
ment as resulting in loss of right, Jj 340, n. 
37 

Widow’s exemption, listing of, § 133 
Worthless debts, § 138 
Investments, 

See also, t/ians, post. 

Administrator de bonis non, liability for acts of 
predecessor, 8 1028 

Administrator with will annexed, § 20G, n. 47 
Advice of court, § 200 

Authority, liability for Investing without, § 207 
i'oexecutors and oondminlstrators, 

Liability, 8 1045, p. 1320 
Power of investment, 8 1043, p. 1319 
Commissions, 8 895, p. 1020 
Directions of court, 8 200 

Distribution of estate, interest as recoverable on 
failure to Invest share, 8 508, p. 418 
Duty to invest. 8 205 

Estoppel, losses resulting from unauthorized or 
hnprojMU' investments, § 207 
Good faith, 8 200 

Improper investments, liability for resulting loss, 

8 207 

Interest, failure to invest, 8 211 
I,lability with respect to, 88 200, 207 
Ijrfws resulting, liability for, 8 200 
Notes, unsecured notes becoming worthless breach 
of administration bond, 8 901, n. 78 
Property in another state, f 200 
lUghts as to, 6 205 
Sanction of court, 8 200 
Securities in which made, 8 200 
Teitt|K»rnry or special administrators, S 1040, p. 
1313 

Time within which to make, 8 200 
Trustee, representative as acting as, 8 200 
Unauthorized Investments, liability for losses re¬ 
sulting, 8 207 

Will Imposing duty of, 8 205 
Involuntary accounting proemling#, 88 847-840, pp. 
080-1002 

Irregularities in appointment. 8 73 
Collateral attack on, f 70, p. 1003 
Removal on ground of, 8 00, p. 1037 
Revocation of letters on grounds of, ( 84, p. 1017 

lasunnct* of, 

Execution against representative, | 800 
letters, | 00 
Issues, 

Accounting and settlement, 

Actions for, 1 840, pp. 005, 000 
Compulsory proceedings in probate court, 8 
848, p. 884 


Issues—Continued, 

Actions by or against representatives, 8 781, pp. 
842, 843 

Verdict or findings on, § 790 
Administration bonds, actions oil, 8 982, p. 1220 
Appointment, proceedings for, 8 59 
Disputed claims. 

Appeal from order of judgment of probate 
court, § 455, p. 300 

Proceedings in probate court on, 8 451, p. 
275 

Distribution of estate, proceedings for, 8 520 
Executors de son tort, actions against, 8 1008, p. 
1375 

Instructions on issues in actions by or against rop- 
sentatives, § 789, p. 900 
Removal, proceeding for, § 91, p. 1042 
Sale of real property, confirmation proceeding, 8 
28(3 

Jewelry, 

Assets as including, § 97 

Exemption from administration as household fur¬ 
niture, § 335, li, SI 
Joinder of parties, 

Accounting, § 849, p. 990 

Voluntary accounting proceedings, § 845, pp. 
970, 977 

Administration bonds, actions on, § 981, p. 1213 
Appointment, proceedings, $ 54 
Coexocutors or coadministrators, § 740 
Distribution of estate, 

Appeal from order or decree in proceeding 
for, S 534, p. 407 
Petition for, 8 519, p. 432 
Plaintiff, 8 740, p. 7U0 
Representatives, 

Actions by legatees or distributees, § 751 
Different estates, § 747 
Party defendant on refusal to sue, § 739 
Refusal of one of several representatives to 
sue, § 740 

Sales under order of court, proceeding for, $ 501, 
p. 511 

Settlement of estate, 8 840, p. 988 
Several defendants in plea pleue administravit, 8 
704, p. 80(3 

Joint account by cooxeeutora, surcharge for money 
due estate hy one, 8 850, p* 1003 
Joint and several obligations of decedent and others, 
pleading in action on claim, 8 774, p. 827 
Joint bank account. 

Assets as including, 8 117, n. 50 
Decedent and executor, commissions, § 803, p. 
1010, n. 17 

Joint executors and administrators. Coexecutors and 
coadministrators, generally, ante 
Joint judgments by or against representatives, 8 793, 
pp. 905, 900 
Joint obligations, 

Allowance in full of claims based on, 8 431, p. 247 
Indent and others, pleading in action on claim, 
8 774, p. 827 

Liability of estate in respect of, § 369 
Joint or joint and several obligations of decedent, 
Jurisdiction of actions on, $ 725, p. 718 
Parties to actions on, f 745, p. 782 
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Joint rights of action in favor of decedent and oth¬ 
ers, parties to actions on, § 745, p. 782 
Joint tenancy, necessity of administration in case of, 
§ 5, p. 883 

Judges, disqualification as ground for annulling ap¬ 
proval of account, § 914, p. 1120, n. 17 
Judgment creditors. 

Right to require accounting by representatives, § 
830, p. 940, n. 19 

Sales under order of court, application for, § 
540 

Judgment debts, location for jurisdictional purposes, 
§ 20, p. 902 

Judgments, decrees or orders, 

Accounting proceedings, § 903, pp. 1099-1104 
Action to compel, § 849, pp. 999-1001 
Probate proceedings to compel, § 848, p. 985 
Reviewable order or decree, § 925, pp. 1134- 
1137 

Voluntary accounting proceedings, § 845, p. 
978 

Actions by or against representatives, §§ 793-812, 
pp. 904-925 

Findings supporting judgment, § 790 
Actions on judgments by or against representa¬ 
tive, § 812 

Administration bonds, actions on, § 984, p. 1227 
Equitable relief, § 985 
Administrator de bonis non, 

Effect of judgment against executor, § 1020 
Enforcement of judgment recovered by pred¬ 
ecessor, § 1026 

Allowance or rejection of claims, proceedings for, 
§ 428, p. 237 

Appealability, § 433, p. 250 
Allowance to surviving spouse or family, § 361, p. 
76 

Priority, § 338, p. 45 
Appointment proceedings, § 63 

Evidence of representative capacity, § 7S0, p. 
894, n. 47 
Amendment, ante 
Assets as including, § 100 

Action to recover assets transferred, § 797, n. 
8 

Establishing existence, § 801 
Lien on assets, § <S04 
Plea of no assets, § 796, p. 909 
Capacity in which representative sues, § 710, p. 
695 

Claims, ante 

Collection as asset, § 107, p. 1137; § 169, p. 1144 
Compensation, order or decree allowing, § 880, p. 
1058 

Conclusiveness, generally, ante 
Costs in action by or against representative, § 
825 

Credit for payment on judgments against repre¬ 
sentative, § 238, p. 1243 
Default, judgment, ante 

Deposit of money in court, order requiring, § 796, 
p. 910 

Discharge, proceedings for, § 70 
Discovery of assets, proceeding for, § 165 
Disputed claims, proceeding in probate court on, 
§ 454, pp. 292-295 
Distribution of estate, ante 


Judgments, decrees or orders—Continued, 

Executors de son tort, 

Actions against, § 1068, p. 1375 
Action against alleged fraudulent grantee as. 
admissibility of records of judgments 
against decedent, § 10(58, p. 1375 
Judgment against, validity after subsequent 
issuance of letters to, § 10(57 
Party defendant to bill for relief against 
judgment in favor of decedent, § 10(58, 
p. 1373 

Foreign representatives, 

Actions by, § 1011 

Right to sue oil judgment, § 1008, p. 1259 
Independent executor, actions against, 8 1059 
Insolvent estates, ante 

Payment of claims, proceedings to enforce, 8 473, 
p. 352 

Plene administravit, plea of. Plene administravit, 
post 

Purchase money on sale under order of court, ac¬ 
tion for, § 603, p. 577 

Removal of administration proceedings to equity, 
§ 839, pp. 963, 064 
Removal proceeding, § 91, p. 1045 
Revival, parties to proceedings, $ 745, p. 784 
Revocation of letters, proceeding for, $ 85, p. 
1026 

Right to sue thereon in representative capacity, 
§ 710, p. 605 

Sale of personal property, proceedings to set 
aside, § 321 
Sale of real property, 

Confirmation proceeding, $ 286 
Proceeding to set aside, $ 294, p. 1327 
Unrestricted power as authorizing, $ 271, p. 
1293 

Sale to pay debts ordered in Judgment by or 
against representative, § 796, p. 909 
Sales under order of court, post 
Satisfaction of judgment, post 
Setting aside judgment on petition for account¬ 
ing, § 849, p. 999, ». 83 
Settlements of personal representatives, 

Action to compel, $ 849, pp. 999 1091 
Judgment rendered before final settlement, § 
793, p. 904 

Opening or setting aside, § 020 
Surety action against surety on deceased admin¬ 
istrator’s Iwmd, eonelusiveness as against ad¬ 
ministrator’s foreign executor, $ 10-Mi, p. 
1332 

Judicial direction, expenses incurred in procuring ai 
Iowa nee for, § 225, p. 1220 
Judicial sale, 

Acquisition of property by representative at, g 
268, p. 1283; 8 304 

Sale under order of court, gg 556, 034 
Jurisdiction, 8§ 725, 720, pp. 715-724 

Accounting proceedings, gg 830-841, pp, 900-972 
Actions to compel, g 849, p. 986 
Actions lwtwcen personal representatives, § 725, 
p. 723 

Administration bonds, actions on, f 980 
Administration proceedings, {§ 1, 13-21 
Administrator de bonis non, appointment, g 1020 
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Jurisdiction—Continued, 

Agreement. to settle estate, determination of va¬ 
lidity, § 830, n. S7 

Allowance or rejection of claims, probate court, § 

428, p. ‘j:ir> 

Allowance to surviving spouse or family, pro¬ 
ceedings for, 8 .‘ 10,1 

Answer raising issue of jurisdiction to appoint, 

8 781, p. 812 
Appointment, 

Collateral attack for want of, § 70, p. 10CMS 
Pleading jurisdiction of court appointing, § 

7.1S, p. 71 >7 

Public administrator, 8 10.11, p. 1337 
Temporary or social administrator, § 103(5, 
p. 1302 

Assets affecting jurisdiction to administer es¬ 
tate, 8 17; 8 20, pp. 807, 80S, 000 
Change of domicile affecting jurisdiction to ad¬ 
minister estate, § IS 

Claims against estate, notice to creditors as pre¬ 
requisite to jurisdiction to allow, § 411, p. 

100 

Compensation, allowance of, § 878 
Corporate stock, location for purpose of jurisdic¬ 
tion to administer estate*, 8 20, p. 002 
County jurisdiction of administration proceed¬ 
ings, § 20, p. 000 

Death as essential to jurisdiction to administer 
estate, § 10 

Death while traveling affecting jurisdiction of 
administration proceedings, § IS 
Discharge, proceedings for, $ 70 
Discovery of assets, proceeding for, 8 ir>7 
Disputed claims, 

Appeal from Judgment or order of probate 
court, 8 458, p. 290 
Probate courts, 5 440, pp. 200-272 

Distribution of estate, 

Pleading lack of, 8 520 
Proceeding for, § 514 

Domicile of decease! affecting jurisdiction of ad¬ 
ministration, 8 18 

Dower rights as conferring Jurisdiction to ad¬ 
minister estate, 8 20, p. 80S, u. 9 
Estoppel id object to, § 720 
Independent executorship, 8 1050, p, 13ol 
Insolvent estates, 8 070 

Insurance policies, location for purpose <>f juris¬ 
diction to administer estate, 8 20, p. 002 
Judgment debts, location for punwtse of jurisdic¬ 
tion to administer estate, 8 20, p. 002 
I,oral jurisdiction for administration, 8 20, pp. 

MIS, 04*0 

Neither domicile nor assets within Jurisdiction 
for purpose of administration, 8 21 
Nonresident decedent without property within ju¬ 
risdiction, 8 21 

Payment of claims, proceedings to enforce, § 473, 
p. 350 

Place of business of decedent affect lug Jurisdic¬ 
tion to administer estate, 8 18 
Place of death as determining jurisdiction to ad¬ 
minister estate, 8 19 

Plea raising Issue of jurisdiction to issue letters, 

| 703, pp. 802, 803 
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Jurisdiction—Continued, 

Pleading jurisdiction in action on claim, § 774, . 

p. 823; 8 775, p. 827, n. 02 
Probate court, effect of final settlement, § 007 
Property brought into jurisdiction after death of 
decedent, 8 20, p. 000 

Public administrator, appointment, § 1051, p. 
1337 

Real estate as basis for jurisdiction to adminis¬ 
ter estate, 8 20, p. 800 

Removal of property as affecting jurisdiction to 
administer estate, 8 20, p. 80S 
Removal proceeding, § 91, p. 1040 
Residential requirements for jurisdiction to ad¬ 
minister estate, § IS 

Revocation of letters, § 84, p. 1010; 8 85, p. 1023 
Sale of real property, continuation of, § 280 
Sales under order of court, 

Annulment proceedings, § 024 
Proceedings for, § 500 

Petition as required to show, § 502, p. 

513 

Proceedings to recover purchase money, 8 003, 
p. 574 

Security, proceedings to compel giving, § (57, p. 
990 

Settlement proceedings, 88 830-841, pp. 000-972 
Simple contract xlebts, location for purpose of 
jurisdiction to administer estate, 8 20, p. 901 
Situs of assets as determinative jurisdiction to 
administer estate, § 29, pp. 897-903 
Specialty debts, location for purpose of jurisdic¬ 
tion to administer estate, § 20, p. 901 
Special tribunals, 8 1 

State jurisdiction to administer estate, 8 13 
Stating and settling accounts, 8 892, p. 1078 
Supervisory jurisdiction of courts, exercise of, 8 
347, p. 1107 

Temporarily bringing property within Jurisdic¬ 
tion affecting administration, 8 20, p. 900 
Temporary or special administrators, appoint¬ 
ment, 8 103(5, p. 3302 

United States, location of claims against affect¬ 
ing jurisdiction to administer estate, § 20, p. 
902 

Value of assets on which jurisdiction to admin¬ 
ister estate bast'd, § 20, p. 890 
Jury questions. Questions for jury, post 
Jury trial, 

Accounting, compulsory proceedings in probate 
court, 8 848, p. 984, n. 79 

Actions by or against representatives, 8 787, P- 
895 

Allowance to surviving spouse or family, applica¬ 
tion to court, 8 300 

Appeal from allowance or rejection of claim 
against insolvent estates 8 082 
Discovery of assets, proceeding for, g 103 
Discovery of property, withheld by former execu¬ 
tor, 8 893, p. 1082, n. 30 
Disputed claims, 

Insolvent estates, 8 079, p. 051 
Proceeding in probate court, § 453, p. 288 
Removal proceeding, g 91, p. 1044 
Revocation of letters, proceedings for, § 85, p. 
1025 

Sales under order of court, proceedings for, § 508 
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Jury trial—Continued, 

Stating and settling accounts, § 891 
Justification of sureties on bond. § G7, p. 086 
Kind, distribution of estate in, § 493, pp. 386-390 
Kinship, administration, rights arising from, § 36, p. 
933 

Knowledge, 

Claims, presentation ns essential in case of, § 395 
Collection of assets, liability for failure to col¬ 
lect as affected by lack of knowledge or 
property, § 1S3 

Lack of knowledge excusing failure to allege, § 
757 

Laborers, priority in respect to claim for wages, § 
461, p. 319 
Laches, §§ 734-736 

Account of personal representative, time for ob¬ 
jecting, § 885. n. 76 

Accounting proceedings, § 842, pp. 974, 975 

Instituting proceedings to compel accounting 
by administrator, § 828, n. 77 

Actions, 

Against personal representative, §§ 734-736 
By creditors of insolvent estates, § 684 
By personal representative, § 734 
Administration bonds, 

Actions on, § 977 

Proceedings against principal, release of sure¬ 
ties, § 957, p. 1179 

Administrator de bonis non, application for ap¬ 
pointment, § 1020 

Allowance to surviving spouse or family, 
Creditors guilty of, § 365 
Loss of right, § 347 
Claims against estate, § 3S2, p. 129 
By representative, bar of, g 390 
Commissions, laches as ground for denying, § 
876. p. 1046 

Costs, laches affecting estate’s liability for, § 821, 
p. 935, n. 89 
Creditors’ claims, § 735 

Disputed claims, burden of proving defense of, § 
452, p. 279 

Distribution of estate, 

Proceeding for, § 516 
Recovery of overpayment, § 505 
Refund on deficiency of assets, § 511, p. 423 
Setting aside of decree as barred by, § 528, p. 
448 

Executor de son tort, delay of administrator in 
bringing suit against, § 1068, p. 1372 
Interest on funds of estate, rights as affected by, 
§215 

Legatees’ or distributees’ claims, § 736 
Revocation of letters, right as preceded by, § 85, 

p. 1022 

Sale of personal property, right to attack as af¬ 
fected, § 319 

Sales under order of court, 

Annulment of, § 617 
Application for, § 559 

Proceedings to perfect rights of purchaser, § 
645 

Settlements of personal representatives, opening 
or setting aside, § 915 
Arpmal or partial settlements, § 923, n. 24 


Laches—Continued, 

Temporary or special administrator, proceedings 
for appointment, § 1036), p. 1303 
Land. Real property, post 

Landlord and tenant. Leases; Rents and Profits, 
generally, post 

Landlord’s lien, allowance to surviving spouse or fam¬ 
ily, priority, § 338, p. 43 
Lapse of time, 

Necessity of administration as affected, $ 7 
Presumption of accounting and settlement, 8 842, 
p. 975 

Larceny, loss of assets through, liability for, § 248, p. 
1256 

Last illness, expenses of, § 229 

Claim against estate for, § 391, p. 153 
Interest, § 464, p. 336 

Preferred claim against insolvent estates, § 
685, p. 655) 

Priority, § 461, p. 317 

Lateral support, will authorizing sale of coal under¬ 
lying land, release of right, § 274, p. 1293 
Laundry services, 

Burden of proof in action to receiver for, § 784, 
p. 860, n. 91 

Evidence in action on claim for, g 786, p, 887, n. 
7; § 786, p. 890, n. 21 

Law of case, distribution of estate, order or deem* 
for, § 525), p. 454 
Law questions, 

Disputed claims, proceeding in probate court, § 
453, p. 289 

Distribution of estate, proceedings for, § 524, p. 
440 

Leases, 

Acquiescence in, § 297, p. 1330 
Action leaseholds, § 265 
Assets, 

Leaseholds, g 108 
Rent collected as, g 297, p. 1333 
Assignment, coadministrator, power of, g 1043, p. 
1319 

Authority to execute, § 297, p. 1329 
Caveat emptor, doctrine as applicable to, § 297, 
p. 1332 

Changing terms of, g 297, p. 1332 
Coexecutors and coadministrators, rights and 
powers, § 1043, p. 1319 

Consideration, recovery of in case of invalidity, 
§ 297, p. 1332 

Duties and rights as to leaseholds, §g 205, 260 
Duty to rent property, § 297, p. 1332 
Ejectment with relation to leased land, § 205 
Execution by representative, capacity in which 
representative is sued, § 715, p. 701 
Fraud, liability for losses resulting from, § 297, 
p. 1333 

Good faith, liability for losses in ease of, § 297, 
p, 1333 

Individual interest In lease of proj>erty to estate, 

§ 239, p. 1245, n. 37 
Injunction against, § 297 f p, 1330 
Liability in respect of leaseholds, § 265 
Liability of representative, { 297, p, 1332 
Negligence in falling to lease property, § 297, p. 
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Leases- -<v>nfimiod, 

Order or court permitting execution of, § 207, p. 
1330 

Personal liability on, § 207, p. 1333 
Possession, recovery under, $ 207, p. 1331 
Power to sell as authorizing, $ 207, p. 1330 
Receiver, appointment to rent land, § 207, p. 1330 
Renewal, rigid of, § 20.1 
Rents and profits, post 

Repairs and improvements on leaseholds, allow¬ 
ance for expense of, § 233 
Rights of lessees S 207, p. 1332 
Sale of, $ 201 

Deceased tenant's property, liability of land¬ 
lord ns executor de son tort, § 1064, p. 
1300 

Leaseholds under order of court, 

Divestiture, $ 030 
Liability to, fi 148, p. 402 
Short term, § 207, p. 1331 
Surrender, $ 201 
Term of, * 207, p. 1330 
Termination, f 207, p. 1331 

Testamentary provisions, authority to lease un¬ 
der. $ 212; 8 207, p. 1320 
Upholding us Individual lease, § 207, p, 1380 
Voidable lease, 8 207, p. 1331 

Waste, actions against lessee for, § 207, p. 1332 
Leave of court, 

Enforcement of judgment against, party since de¬ 
ceased, 8 N(H>, p, Old 

Nsuniice of execution against representative, 8 
MM, pp. Old, 017 

Mortgages, necessity of, $ 208, p. 133d 
Salt* of real property, purchase by personal rep¬ 
resentative, 8 288 
To sue. 

Administration bonds, 8 070 

Appeal from refusal, g 0S4, p. 1228 
(Omul on title, actions to remove, 8 205 
Personal representative, | 700, p, 073 
legacies, 

Actions for, 

Jurisdiction, | 725, pp, 718 720 
Laches, f 736 
Limitations, I 733, p. 750 
Venue, | 727, i*. 00 

Administrator pendente life, authority to pay, 8 
1040, p. 13 IB 

Aliens, payment of, g 497, p, 400 
Assent to, 8 485, pp, 808*371 

By executor as binding coexectitora, I 1043, 
p. 1310 

Assets as Including, g 00 

Bond to pay legacies relieving executor from ac¬ 
counting, 8 834 

Burden of proof in action to recover, g 784, p. 858 

('ash, payment in, g 492 

('ommlHstons, 8 804 

Compelling payment, f 487, p. 373 

(MmiH'itantlon, 

Bequest in lieu of, effect, f 857 
r barge able on, $ 8dl 

Conditions precedent to actions to recover, g 702 
Costa in action to recover, rights of representa¬ 
tive, g 822 

Defenses in actions for, f 704, p. 689 


Legacies—Continued, 

Distribution of specific legacies, delivery in 
kind, § 493, p. 390 
Due date of, § 487, p. 373 
Evidence in action to recover, 8 785, p. 863 
Execution in action on bond to pay legacies, 
§ S00, p. 910 

Failure to pay, breach of administration bond, 
§ 964 

Final settlement and accounting as condition 
precedent to action, § 973 
Interest on, distribution of estate, § 508, pp. 416- 
419 

Kind, payment in, § 493, p. 387 
Limitations, 

Decree settling executors’ accounts effect as 
starting limitations running against 
claimant of legacy, 8 910 
Order for payment, administration bonds, 
running of limitation period, 8 977 
Parties to actions for, § 742, pp. 777-780; § 849, 
1>. 088, n. 27 
Payment, 

Application of, § 495 
Mode and sufficiency of, $ 492 
Ordering by decree in accounting proceed¬ 
ings, g 903, p. 1101 

Personal judgment against representative in 
action to recover, $ 796, p. 908 
Pleading in action for, g 778 
Presumption of payment, g 784, p. 856 
Presumptions relating to in accounting proceed¬ 
ings, g 895, p. 1087 
Priority of debts over, g 484 
Real property, sale for purj>ose of paying, § 543 
Refunding txmd ivy legatee, § 490, p. 379 
Security for payment of, § 4S2, p. 307 
Set-off or counterclaim, 

Act Iona against personal representatives, g 
724 

Actions by personal representatives, § 719, p. 
70S 

.Specific legacies, 

Commissions, 8 864 

Deduction, compensation of eoexeeutors, § 872, 
n, 14. 

Tender of amount of, 8 496 
Time to sue, § 729, p. 727 
Vesting of, 8 485, p, 368 

i-icgal assets, equitable assets distinguished, g 96 
Legal instruments, discovery of assets, recovery in 
proceeding for, 8 158, p. 1122 
Legal representatives, executors and administrators 
as, 8 3, ik 880 
Legatees, 

Account of personal representative, right to object 
or except, $ 884, p. 1008 
Accounting, 

Bill by legatee to compel, S 849, p. 993 
Parties in action for, $ 849, pp, 989, 990 
Right to require accounting by representa¬ 
tives, fi 830, p, 947 

Acquisition of Interest of by representative, § 304 
Administration tamds, right to sue for breach, § 
967, p. 1197 

Administrator with will annexed, right to be 
appointed, { 1031, p. 1287 
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Legatees—Continued, 

Agreements to settle estate, § 836 
Allowance or rejection of claims, 

Appeal from decision, § 433, p. 251 
Attack on allowance, § 430, p. 240 
Allowance to surviving spouse or family, rights 
as to, § 3G6 

Appeal, right of, accounting and settlement of 
personal representative, § 926, p. 1138 
Assignee of legatee, 

Party in action for accounting, § 840, p. 991 
Bight to require accounting by representa¬ 
tive, § 830, p. 947 

Attorney’s fees and expenses of legatee suing 
on behalf of estate, § 826, p. 940 
Attorney’s fees for legatee in proceedings against 
representative, § 826, p. 941 
Coexecutor, enforcing liability for surrendering 
assets to corepresentative, § 1045, p. 1326 
Collection of assets for benefit of, § 167, p. 1136 
Conclusiveness of judgment or decree, 

Establishing assets, judgment in favor of 
legatees, § 801 

Suit for accounting, decree against legatees, 
§ 849, p. 1000 

Creditors of legatees, right to compel accounting 
by representative, § 830, § 940 
Deceased legatee, 

Joinder of representative of with other lega¬ 
tees in action on administration bond, § 
981, p. 1213 

Personal representative of as party in ac¬ 
tion for accounting, § 849, p. 991 
Discovery of assets, joinder in proceedings for, 
S 160 

Disputed claims, 

Binding effect of judgment or order of pro¬ 
bate court on, § 454, p. 294 
Parties to proceeding to establish, 8 449 
Distribution of estate, decree as binding on, 8 529, 
p. 455 

Engaging or continuing in business as executor, 
liability for debts contracted, 8 196 
Examination, accounting proceedings, § 901 
Execution against personal representative’s in¬ 
dividual property, enforcing payment of mon¬ 
ey, § 903, p. 1104 
Executor de son tort, 

Enforcement of liability by legatees, § 1065, p. 
1367 

Payment to himself as legatee, set-off, § 1068, 
p. 1373 

Expenditures for benefit of, allowance for, § 237 
Insolvency proceedings, parties, 8 672 
Instructions, application by, § 147, p. 1110 
Intervention, § 750 

Investments, estoppel to assert liability for losses 
from unauthorized or improper investments, 
5 207 
Joinder, 

Personal representatives, In actions by, 8 751 
Voluntary accounting proceedings, § 845, p. 
977 

Presentation of claims, notice to, § 413 
Receiver, appointment in lieu of executor, rep¬ 
resentation of legatee, § 1055 


p Legatees—Continued, 

Removal, 

Administration proceedings to equity on ap¬ 
plication of, 8 839, p. 962, n. IS 
Application by, 8 91, p. 1039 
Representation of, 8 142, p. 1100 
Rights, determination in accounting proceeding, 
§ 892, p. 1081 

Sales under order of court. 

Application by, 8 546 
Lien of legacy as divested, 8 636 
Notice of proceedings to, 8 564, p. 519 
Payment of debt or security to prevent sale, 
8 554 

Settlement between outgoing representative and 
his successor, binding effect, 8 911 
Settlement of estate, party entitled to bring ac¬ 
tion for, 8 849, p. 988, n. 37 
Waiver of right to accounting by representative, 8 
834 

Letters testamentary or of administration. 

Administrator de bonis non, previous grant of 
letters as essential to validity of appoint¬ 
ment, 8 1018 

(Admissibility in evidence of exemplification of let¬ 
ters of administration of foreign adminis¬ 
trator, 8 1011 

Amendment of pleading curing failure to make 
profert, 8 770, p, 813 
Appointment, 

Contents of letters, 8 69 
Form of letters, 8 69 
Issuance of letters, 8 69 
Premature grant of letters, 8 52 
Authority conferred, extraterritorial force, 8 988 
Construction as question for court, 8 788, p. 897 
Demurrer, 

Defects apparent on face of, 8 769 
Failure to make profert, 8 769 
Evidence in actions by or against representa¬ 
tives, § 7&5, pp. 869, 870 
Admissibility under pleadings, evidence of 
letters, 8 782, p. 845 

Authority, evidence of, 8 786, pp. 893, 894 
Board and lodging, letters as evidence to 
pay for, 8 785, p, 867, n* 74 
Exceptions to letters produced on demand for 
oyer, 8 759 

Executor de son tort, effect of subsequent Is¬ 
suance to, 8 1067 

Filing as prerequisite to action. 8 1008, p. 1261 
Foreign representatives, pleading letters of ad¬ 
ministration with profert, § I0U 
Irregular or invalid Issuance, effect as to liability 
on administration bond, 8 944, p. 1163 
Jurisdiction of court issuing letters of amount¬ 
ing proceedings, 8 840, p. 970 
Jurisdiction to issue, plea raising Issue of, 5 703, 
pp. 802, 803 

Limitations, granting of letters testamentary as 
tolling statute, § 732. p. 753 
Notices of hearing of application, presumption 
in action on administration bond, 8 983, p. 
1221 

Oyer, 8 759 
Pleading, 

Denying due issuance, $ 766, p, 802 
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I.**tt or** testamentary or of administration—Continued, 

I'leading--('mil inucd, 

Issuance, 8 75K, p. 7f)7 

Raising question of jurisdiction to issue, § 
7S1, p. Ni2 

Pre.-umpt ion of testator's death arising from is¬ 
suance, 8 7si, p. s:» 1 
Profert, 8 77/.) 

OunUticntinns, post 
Revocation of letters, post 

Sale of real property, exercise of power as de¬ 
pendent on, 8 274, p. 11*110 
Statutes requiring suit against personal repre- 
sentatives within certain time after grant 
of letters, $ 7152, p. Ttttl 
Variance between, 

Pleading .Mini proof as to letters, 8 7Ntt, p. N4b 
Profert and letters, 8 75b 

Libel, wilt containing, liability of estate or executor, 

S 71(5 

I deli 

Allowance to surviving.spouse or family, priority, 
s' .Mtts, p. 4tt 
(Maims against estate. 

Ass ertion of against assets, 8 tt<»7, p bl, n. 7 it5 
Knforecineut of, 8 47.M, p. 550 
PerMmal property as liable for, 8 1711, p. Witt 
distribution of estate, 

Advances by representative, § 41)1. p, ttW5 
Operation and effect of deem* of distribu¬ 
tion, 8 f>2U, p. ‘let) 

Provisions in order or decree concerning, 8 
52U, p. 1 IT 

Domiciliary representative, right to pay off liens 
against properly outside of stale* $ 00S 
Kxpenses chargeable to estate as constituting 
lien. 8 t»;«) 

foreclosure, heirs as parties defendant to suit 
to establish claim and foreclose lien, 8 710, 
p, 7h7, u. ttO 

ileirL share, pleading in action to enforce lien 
mi, 8 77b, p. sit, u. 4(5 
Judgment, 

Actions on administration bonds, 8 bSI, p. 
1227 

Hy or against representative, 8 SOI 
KstalilksVilug lien, 8 7iW, p. bin 
Jurisdiction of suits to enforce, 8 725. p. 721 
Priority of claims, property subject to, 8 4t»l, p. 
tt21 

Ileal projM*rty, 

Authorit> to create. 8 252 
Conveyed by deeedent, auiuinistrntor as party 
to action to subject to lieu, 8 7tl, p. 775 
Satisfaction of, 8 2(5tt 

Rejection of ehtlm against insolvent estate*, ctTeet, 
8 IWt 

Sales under order of court. 

Divestiture, 88 5tt5 <510 
Set-off in resjieet of, 8 001, p. 570 
t’se of prociHMts to satisfy, 8 050 
Statutes limiting time for suit to continue lien 
of debt, 8 7tt2, p. 73R 
Vendor's Hen, jmst 
Widow's allowauee, 8 502, p, K> 

M CJ.S.-4Ki 


Life estates, 

Accounting by, 

Life tenant after termination of executorship, 

8 Nttl, p. 1)50 

Personal representative, right of life ten¬ 
ant to require, 8 NttO, p. !>4X 
Representatives of life tenants, 8 Nttl, p. 051 
Administrator of life tenant as party in action 
for accounting, 8 S40, p. 002, n. (50 
Allowance to surviving spouse or family, effect 
of, 8 tttttt, p. tt2 
Assets as including, 8 315 
Discharge 1 , objections to by life tenant, § 71) 
Distribution of estate, 

Delivery to life tenant, 8 500 
Refunding bond required of life tenant, 8 
■too, p. ::,xi 

Inventory and appraisal, inclusion of property 
in which decedent has life estate, 8 ltttt 
Joinder of proceedings for accounting and to re¬ 
cover life estate, 8 SttT, n. 07 
Necessity of administ rat ion as to, 8 5, p. SStt 
Life insurance. Insurance, ante 
Limitation of actions, 88 720 -7tttt, pp. 720 75N 

Accounting by representatives, 8 N12. pp. 072-074 
Pleading matters in avoidance in probate 
proceedings to compel, 8 N4X, p. OStt 
Administ rat ion bonds, 8 077 

(Maims barred by limitations, refusal to pay 
as breach of bond, 8 0<Stt 
Failure of principal to plead statute*, con- 
clusivem*ss of judgment as against sure- 
ties, 8 015(5, p. 1101, n. <50 
Administrator do bonis non, running of statute 
against action to recover property wrongfully 
sold by predecessor, 8 102.M 
Advances to pay claims barred by limitations, 
reimbursement for, 8 4Mtt 
Allowance or rejection of claims, mite 
Allowance to surviving spouse* e>r family, eredi 
tors, 8 ttr>5 

Appointment, proceed lugs for, 8 52 
Durden of proving timely commencement of su’d, 
8 7X1, p. X57 
(Maims, ante 

Allowance or rejection of claims, unto 
Disputed claims, ante 
Collection of assets, 

Debt due from representative, 8 hS2 
Liability for iu*glig«*utly iiermiltlng running 
of statute, 8 INtt 
Commencement of action. 

Suspension of operation of limitation statute's, 
8 7tt2, p. 74b 

What constitutes, tolling limitation perioei, 
8 7112, p. 74(5 

Conclusivcness of Judgment in action for ac¬ 
counting as to whether claim is barred, 8 Nib. 

p. 1000 
Debts, 

1 tarred by limitations, credit for payment, 8 
S51, p. 100S 

Due* estate by legatee or distributee, reten¬ 
tion of on distribution of estate, 8 *0)4. 
p. ttbt 

Demurrer raising defense of limitations in ac¬ 
tion against personal representative, 8 T'Ob 
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Limitations of actions—Continued, 

Disputed claims, ante 
Distribution of estate, 

Proceedings for, § 510 
Recovery of overpayment, § 505 
Refund on deficiency of assets, § 511, p. 423 
Setting aside of decree as barred by limita¬ 
tions, § 52S, p. 44S 
Evidence, § 7S6, p. S73 

Acknowledgment of claim tolling limitations, 
§ 7SG, p. 87G, li. SO 

Executor de son tort, actions against, § 1008, pp. 
1371, 1374 

Executor de son tort of executor de son tort, 
property held by first testator in trust, time 
when statute begins to run, § 1005, p. 1300 
Extension of time, death of person liable, § 732, 
p. 747 

Foreign representatives, actions by, § 1010 
Insolvency of estates, determination by executors 
as to effect of statute, § (507, n. 51 
Insolvency proceedings, effect of instituting, § 
074 

Insolvent estates, ante 

Judgment against representative, action on, § 
812 

Legacies, decree settling executors’ accounts, 
effect as starting limitations running against 
claimant of legacy, $ 010 
Non claim statutes, post 
Personal representative, 

Actions against, §§ 731-733, pp. 732-758 
Actions by, § 730 
Plea of limitations, 

Accounting, action for, § 840, p. 004, n. 10 
Action against personal representative, § 705 
Amendment of answer of administrator set¬ 
ting up limitations, § 770, p. 812, n. 0 
Evidence admissible under plea, § 782, p. 845 
Action on claim. 

Against estate, § 782, p. 817 
In favor of estate, § 782, p. 840 
Executors de son tort, actions against, § 1008, 
p. 1374 

Fraudulent conveyance by decedent, suit to 
set aside, § 777 

Personal representatives, actions against, § 
705 

Plea of premature action filed after plea of, 
§ 700 

Replication to plea, § 708, pp. 80S, 80!) 
Waiver of plea on claim in favor of estate, 
§ 772, p. 817 

Pleading claims barred by limitations, § 774, p. 
827 

Presentation of claims, general statutes as ap¬ 
plying to, § 405, p. 180 

Receipt of now assets after limitation period, § 
732, p. 755 

Sales under order of court, 

Annulment of, 8 017 

Order or decree of sale, limitations applica¬ 
ble to, § 578, p. 540 

Payment of debts barred by limitation, 8 539 
Pleading statute of limitations, § 5CG 
Statutes applying, § 550 


Limitations of actions—Continued, 

Settlement, 

Opening or setting aside', 8 915 
Proceedings, 8 812, pp. 972-974 
Set-off of claim barred by limitations, 8 717 
Statutes saving claims barred, 8 79*2, pp, 754- 
750 

Suspension of operation of statutes, 8 72*2, pp. 
748—7o3 

Trust relationship affecting limitations of ac¬ 
counting proceedings, 8 812, pp. 972. 973 
Waiver of bar of limitations, 8 732, 8 753 
Claims against estate', § 382, p. 130 
Limited authority of, 8 141, p. 1097 
Limited estates, distribution e>f, provision of decree 
concerning, 8 520, p. 447 

Liquidated demands, prie>rity in respect to claim for, 
8 4(51, p. 322 

Liquidation of assets, duties in respect of, 8 18}, p. 
1101, n. 97; * 103, n. 87 

Literacy, administrators, qualification of, 8 40, p. 917 
Litigation, 

Attorney’s fee's in connection with, allowance for, 
8 223, i>. 1210 

Collection of assets, enforcement, of claims by, 8 
1(58 

Expense of, 

Allowance for, 8 223, p. 121 \: 8 225, p. 1229 
Amount, 8 227, p. 1224 
Claim against estate for, 8 388 
Livestock, 

Contract for care' of, liability on, 8 199 
Death of resulting in loss of assets, liability as to, 
8 248, p. 1257 

Loans, 

See, also. Investments, ante 
Affidavit of defense in action bv executor to 
recover loans by decedent. 8 772, p. MS 
Authe>riiy to borrow money, 8 202 
Burden of proof in act inti to recover loan fe> do 
cedent, 8 78}, p. S5ti, n. 52; § 781, p. S57 
Claims fe>r, responsibility of estate, 8 374 
Loans fen* benefit, of estate, 8 387 
Distributees, authority to make to, 8 208 
E v I deuce, mini issibl Ii t y. 

Action by or against representative, 8 THU, 

p. 872 

Action on claim for loans, 8 THU, pp. 878, 879 
Under general denial in action against os 
tnt,o to recover loan, 8 782, p. Kts 
Liability for losses, 8 208 

Personal judgment for executor in action to re 
cover loans by decedent, 8 TfHI. pp, 5*00, 907 
Personal liability for loss in making of, J 208 
Pleading, 

Actions to recover, 8 774, p. 824 
Set-oils against loan, 8 774, p. 823 
Presumption of loan to decedent, | 784, p. 852, n. 
3 

Proof in action by representative to recover, 8 
781, p. 844 

Question for jury ns to making, 8 788, p. 890 
Variance between pleading and proof in action 
against representative, 8 783, p. 850 
Loco parentis, services rendered decedent by person 
standing in, claim for, 8 371, p. Ill 
Lodging. Board and lodging, ante 
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Loss of assets, 

Advice of counsel, acting under as affecting lia¬ 
bility, § 2*40 

Agents or servants, negligence or fault of, § 24S, 
I). 1250 

Attorneys, negligence or fault of, § 248, p. 12.10 
Rad faith, liability in case of, {5 247 
Harden on administrator to show loss without 
fault, $ 8<)5, p. 10SO, n. 21 
Cause of as affecting liability, § 248, pp. 1250- 
1200 

Commissions, § 80S, p. 1018 

Damages in action on administration bond, § 

080, p. 1220 

Dentil of livestock, liability for loss and conse¬ 
quence of, § 248, p. 1257 

Deceased representative, liability of estate, § 

10*10, p. 1222 

Deposits, failure to deposit fund, 8 248, p. 1257 
Diligence as alTeeting liability, 8 247 
Errors of judgment, liability for, § 247 
Exchange of property, personal property, § 212 
Kxtent of liability for, § 247 

Negligent, failure to sell securities, § 248, p. 
1250 

Failure to deposit or safeguard funds, liability 
for, 8 218, p. 1257 

Fin* resulting in, liability for, 8 248, p. 1250 
Good faith, 

Liability as affected, § 247 
Relief from liability in ease of, § 210 
Croat ids for relier from liability, § 2 to 
Honest mistake of judgment, failure to sell se¬ 
curities, § 248, p. 1250 

Individual interest in transact ions, liability for 
loss, 8 220, p. 1240 

Interest as chargeable on funds, 8 215 
Liability in respect or, 8 247 
Negligence, liability for, 8 2 IS, p. 1250 
Kent, liability Tor, § 207. p. 1222 
Safeguarding funds, failure to properly safe¬ 
guard, 8 218, p. 1257 

Sale of property, failure to sell or delay In sell¬ 
ing, 8 218. p. 1257 

Securities, neglect to sell resulting In, 8 248, p. 
1257 

Speculative securities, 8 218, p. 1258 
Theft, liability for, 8 248, p. 1250, 

Luuuthorlml sale of real estate, liability for, 8 
272 

War as cause of, liability lu case of, 8 248, p. 
1250 

Worthless securities, failure to sell, 8 248, p. 1258, 

a. m 

Losses, 

Administration bonds, liability, 8 dob 
4'barges, 8 850, p. 1002 
t Tcdits # 851, p. 1000 

Engaging or continuing in business, liability for, 
8 102 

Objections or exceptions, account of personal 
representative, 5 8S0, p, 1070 
Lost assets, burden on administrator to show absence 
of fault. 8 M»5. i*. 1080, it. 21 
Uwt deists, Joinder of proceedings to compel account¬ 
ing and to establish deed, 8 827, u. H7 


Lost instruments, presentation of claim founded on, 
production of original instrument or copy, § 417, 
p. 19S 

Lunatics. Insanity, generally, ante 
Mail, 

Presentation of claim by, § 415, n. 22 
Service of notice of rejection of claim, running 
of limitation period, 8 722, p. 74G 
Maintenance. Support and maintenance, generally, 
post 

Maladministration, 

Attorney's foes necessitated by, allowance for, § 

220, p. 1222 

Coexecutor or coadministrator, liability, 8 1045, 
p. 3225 

Removal on ground of, 8* 00, p. 1024 
Males, appointment of administrator, preference in, 

8 20, p. 021 

Malfeasance of personal representative, 

Evidence, 8 780, p. 872 

Jurisdiction of actions bused on, 8 725, p. 720 
Pleading in actions bused on, 8 770, pp. 822, 824 
Management, of estate, 88 184-222, pp. 1100-1271 
Account, keeping of, 8 180 
Authority and duties, & 181, pp. 1100-1104 
Hank executors, deposits, 8 187, p. 1107 
Hooks of account, 8 180 
Capacity in which acting, 8 101 
Collusion, 8 181, p. 1101, n. 08 
Commercial account, deposit of funds in, 8 187, 
p. 1107 

Conflict of laws, 8 181, p. 1102 
Conservation of assets, 8 184, p. 1101, n. 07 
Contracts, generally, ante 
Conversion, generally, ante 
Creditors acting as executor, § 101, n. 70 
Damages, liability for lack of proper cure, 8 
184, p. 1102 

Deposits, 8 187, pp. 1104 -1107 
Depreciation of assets, ante 
Designation of deposit, 8 187, p. 1100 
Devisee acting as executor, 8 101 
Diligence, 8 181, p. 1101 
Deposits, 8 187, p. 1100 
Duties in respect of, 8 184, p. 1100 
Embezzlement of assets, generally, ante 
Employment of counsel, liability on contract, 8 
VM 

Engaging or continuing in business, generally, 
ante 

Exoneration of estate from liability, 8 100 
Expenditures and expenses, generally, unto 
Fiduciary relationship in, 8 184, p. 1101 
(lifts, right to give away assets, 8 188 
Good faith, 8 184, pp. 1101, 1102 
Governing law, 8 184, p. 1102 
Insurance on property, 8 184, p. 1101, n. 07 
Interest, ante 
Investments, ante 

Liability for assets received, 8 184, p. 1102 
Limitation of liability, provisions of will, 8 184, 

p. 1102 

Liquidation, duty as to, 8 184, p. 1101, n. 07 
Loans, generally, ante 
Ijohs of assets, ante 
Misappropriation of fund, 8 101 
Negligence in performance of duty, § 184, p. 1102 
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Management of estate—Continued, 

i\t»xt of kin acting as administrator, § 191 
Performance of decedent’s obligations, § ISO 
Personal property, generally, post 
Persons acting in different capacities, § 101 
Powers and duties in respect of, § 184, pp. 31(50- 
11(54 

Power to sell real properly as inconsistent 
with power to manage, § 274, p. 1201 
Preservation and protection of property, 8 184, 
p. 11(50 

Ileal property, post 

Residuary legatee acting as executor, 8 101 
Rights of creditors, § 102 

Savings account, deposit of funds in, 8 1ST, p. 
1107 

Selection of depositaries, § 187, p. 110.1 
Strict accountability in, $ 184, p. 11(51, ». 08 
Temporary deposit, § 187, p. 11(51 
Testamentary provisions, authority under, § 212 
Waste, post 
Mandamus, 

Corporations, compelling permit to examine books 
to ascertain value of stock, 8 114 
Disputed claims, writ, as lying to compel probate 
judge to allow, § 411, p. 20(5 
Distribution of estate, remedy 1>v wav of, 8 121 
p. 4(51 

Sales under order of court, compelling execution 
of conveyance, § (541 

Mansion house, quarantine right of widow as extend¬ 
ing to, § 228 

Market conditions, sale of real property, time for as 
a fleeted by, § 282, n. 54 

Market value, appraisal of property at, § 121 
Married women. Husband and wife, generally, ante 
Marshaling assets and securities, 

Distribution of estate, $f 11)1, p, 282, n. 81) 
Jurisdiction of, 

Equity, 8 821), p. 905 
Question determining, § 841, n. (5 
Payment of claims, ride as applicable, # 481 
Sales under order of court, 8 118, p. 494 
Secured claim, rule as to, $5 2(58, n. 87 
Masses, expenditures for, allowance in respect of $ 
220, p. 1229, n. (52 

Master, reference on settlement, of account, § 892, p 
1082 

Matters concluded by final settlement, # 901, pp. 1108- 
.1110 

Matters to lie proved in actions by or against per¬ 
sonal representatives, 8 781, pp. 843 s 15 
Mausoleum, claim against estate for crypt, in, 8 281 
Maxims, priority of claims, application in distribution 
of equitable assets, 8 401, p. 211 
Mechanics’ liens, 

Allowance to surviving spouse or family, priority 
over, 8 228, p. 48 

Answer in foreclosure suit against administrator, 

§ 779, p. 829 

Enforcement, administrator as party, 8 741 P 
770 

Medical expenses, evidence in action on advances for 
§ 78C, p. 879 
Medical services, 

Claim for, limitation of actions, § 732, p. 741 


’ Medical services—Continued, 

Corroborative evidence in action on claim for, 8 
780, p. 883, n. 02 
Evidence, 

Action for, 8 78(5, p. 872, n. 89 

Documentary evidence, 8 781, p. SOP. n 
4 

Wealth of decedent, 8 781, p. Mil), n ps 
Action on claim, § 780, p. 888 
Menial capacity or condition. 

Decedent, 

Evidence, 8 781, p. 802, n. 22 ; 8 7815, p S72 
Action on claim, 8 781, p. SOI; 8 780, p. 
880 

Claim for services, board, or lodg 
ing, 8 780, pp. 892, 892 
Contract for services, 8 7so, p. 8*9, n. 19 
Capacity to contract, 8 7S0, p, 890. 
n. 21 

Pleading to avoid transfers on ground of de 
cedent's incapacity, 8 779, pp. 832. 822 
Question for jury, 8 788, p. 898 
Personal representative. 

Administrator, competency as alVcclod, 8 10. 
p. 910 

Attorney appearing for incompetent repr* 
sentalive in probate proceedings to com 
pel accounting, 8 SIS, p. 982 
Committee substituted in probate proceeding- 
to compel account big, 8 8 IS, p. 9S2 
Evidence, 8 780, p. 872 
Executor, qualification, 8 28, p. HI I 
Merger, allowance to surviving spouse or family, real 
estate set off to widow, 8 302, p. SI, n. 21 
Mineral rights, sale or, testamentary authority a^ 
including, 8 2S1 

Mingling of* funds, personal liability In reaped of, s 
211 

Mining claims, sales under order of court, liabilit;. 
to, 8 1 IS, p. 192 

Ministerial ads, clas.sitlcation of claim, 8 10!, p. 2:> 
Misapplication of assets, personal liability >’ **I M o 
1217 

Misappropriation of assets. 

Compensation denied, 8 s70, p, into 
I incensed representative, liability of his personal 
representative, 8 lot!), p. 1392 
Extent of liability for, 8 212, p, 1249 
Presumptions, actions on adniinistraflou bond*. 
983, p. 1221 
Misconduct, 

Ancillary representative, ground for removal, % 
997 

Attorney’s fees necessitated by, allowance foi, 8 

220, p. 1222 

Commingling of funds as. 8 245 
Compensation denied, # 870, pp. um loll 
Expenses caused by, credit for, # 220 
Independent executor, protection of estate in e.ec 
of, 8 1001 

Interest on funds of estate as warranted l»v 8 
215 

Limitations of actions bused on* # 733, p. 757 
IjOhh of property, measure of damages in action 
on administration bond, | 980* p. 1230 
Parties to actions for, g 744 
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Mi scon duel—Don tinned. 

Sales uinlt*r order of court, liability of representa- 
ti\o for, 8 

Taxes necessitated by, cn*dit lor, $222 
Widow's allowance as barred by, 8 IW4 
Misfeasance, 

Ibinicn of proving, $ 78 i, p. No7 
Jurisdiction of act inns based on, § 722, p. 720 
Pleadings based on misfeasance of personal rep¬ 
resentative, § 77!), pp. 822, n:h 
M isjoinder of parties. 

Actions (»n administration bonds, parties defend¬ 
ant, persons entitled to object, § !)N1, p. Hilo 
(Jround for dismissal or nonsuit in actions by 
or against representatives, 8 71)1 
Misleading instructions in actions by or against rep¬ 
resent at ives, 8 7N!) t p. <)()(> 

M ismanageincnt. 

Account of personal representative, right to tile 
e\rej lions, $ 880, p. 1070, li. !) t 
Pleading in action for settlement, $ N10, p. 002 
Removal on ground of, $ 00, p. 1021 
M^representations, allowance* or rejection of claims, 
setting aside on ground of, 8 -M0, p. 211 
M isf abc, 

Accounting and sett lenient. 

Charges in settlement, $ 820, p. 100.“ 

(Iroimd for opening or setting aside settle¬ 
ments, 8 Olt, pp. 1110 1122 
Items dint god by, credit, 8 821, p. loos 
Account*; of personal representative, correct ton, 8 
SS2. p. HUM 

Administral ion bond, surety signing as result of, 
liability 8 !M I, p. tt«m 

Allowance or reject ion of claims, setting aside 
on ground of, $ 120, p. 211 
Allowance to surviving spouse or family, vacation 
of judgment on ground of, 8 201, p. 70 
Appointment, collateral attack on ground of, $ 
7*», p, Pit)I 

Attorney, administration bonds, e<|uitahln relief 
against judgment on, 8 !is2 
ciutlgo in settlement, 8 Not), p, 1002 
Collection of assets, compromise or settlement 
•el irddc for, 8 1M, p. 1122 
Decedent, in surrendering note, pleading m ac 
tarn by peivoual representative, $5 772, p. NIT 
Disputed claims, award of arbitrators vacated 
«»ii ground of, 8 112 
Distribution of estate, 

Refund of moue.N or property paid under, * 
202 

Setting aside decree on ground of. 8 228, p. 

ns 

Kff«*et tiN to compensation of personal represent a 
the, | Mb. p. 1021 

Kxecoftug note, e\idenee admissible under plead 
big in action on claim against estate, 8 782, 
p. NI7 

Items charged by, credit In mvouiits, 8 No 1, p. 
100*4 

Payment of claims, r**eo very of payments made 
through, 8 470, p. 252 

Private accounting and settlement, § 820 
Bub's under order of court, annulment on ground 
of, 8 022, P- 004 


Mistake—Continued, 

Settle meiits of personal representatives, opening 
or setting aside, 8 014, pp. 1110-1122 
Modification, 

Account, jurisdiction of probate court, 8 NIP, p. 
Odd, n. ON 

Contract for sale of real property, right to 
modify, 8 207, p. 1281 

Discovery of assets, amendment or order, 8 ldo 
Dislrilmtion of estate, order or decree for, 8 228, 
pp. 448-422 

Judgment against representative to foreclose 
mortgage, 8 TDD 
Order or decree, 

Accounting proceedings, § 002, p. 1102 
Allowing compensution to personal repre¬ 
sentative, 8 880, p. ions 

Settlements of personal representatives. Opening, 
vacating, or selling aside settlements, gen¬ 
erally, post 

Money, 

Rega< ies or hen nests, 

Payment, in money, 8 402 
Sale of real property for payment, of money 
bequests, 8 212 

Recovery of, capacity in which representative is 
sued, 8 712 

Sab's under order of court, payment of purchase 
price in, 8 001, p. 200 
Widows allowance* as payable* in, 8 *420 
Money bad and received, 

Assets as including right of action for, 8 124 
rendition precedent to action to recover as¬ 
sets from romowMl executor, 8 Nib. p. 087 
Evidence admissible under, 

Doncral denial in action against, estate to re 
eo\er, 8 782. p. SIN 

Pleadings in action against personal repre 
sciitative, 8 782, p. 841) 

Pleading in action, 

»y pi*rsonaI representative, 8 772, p. Sid 
i)n Haim for. 8 771. pp. 824, 822 
Sale of goods of estate before administration 
granted, form of action, 8 1008, p. 1271 
.Money judgment. 

Against personal representative, 8 TDD, p, 1)07 
Classification of claims, proceeding for, 8 401, p. 
22 !) 

Money lent, pleading in action on claim, 8 774, p. 821 
Money paid, 

Pleading in action on claim for money paid. 8 774, 
p. 821 

Right to sue in individual or represeutntivc ca 
purity, 8 710, p. 000 
Monumeuls, 

Answer in net ion on claim for, 8 772, p. 827, n. 
02 

Claim against estate for, 8 282 
Kxpcnse of, allowances for, 8 220, p, 1220 
Moot questions cunshlerution of on application to 
court for advice, 8 147, p. 1110 
Moral turpitude, administrator, conviction of crime 
involving as disqualifying, 8 40, p. 048 
Moratorium statute, payment of claims, effect of, 8 
472, p. 222, it. 20 
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Mortgages, 

Acquiescence of beneficiaries, validation by, § 208, 
p. 1336 

Action to have deed declared to be mortgage, con¬ 
ditions precedent, § 702 

Administrator ad prosequendum, appointment to 
represent estate of deceased mortgagee in 
foreclosure suit brought by prior mortgagee, 
§ 103. r > f p. 1299 

Administrator as mortgagee, § 264 
Administrator de bonis non, right to enforce, § 
1023 

Allowance to surviving spouse or family, 

Mortgage of property selected, § 362, p. 80 
Priority, § 338, p. 44 

Application, proceeding incident to execution of, 
f 298, p. 1337 

Approval of court, necessity, § 298, p. 1336 
Assessments, execution for purpose of paying, Jj 
298, p. 1335, n. 43 
Assets as including. 

Mortgaged property, § 110 
Mortgages, § 107 
Assignment, 

Foreign representative, § 1001 
Power to make, § 307 
Attack on. § 298, p. 1339 

Attorney's fees, stipulation for, § 298, p. 1338 
Beneficial interest, in property as essential to at¬ 
tack oil, § 298, p. 1339 

Cancellation of, authority to maintain action for, 
§ 263 

Caveat, emptor, rule as applied to, $ 298, p. 1338 
(’battel mortgages, ante 

Citation issued to mortgagee before settling and 
stating accounts, § 846, p- 978, n. 95 
Claims against estate on, 

Account, of covenant by, § 375 
Debt secured by, presentation of, § 403 
Collateral attack on, S 298, p. 1340 
Collection of assets, payments made on, $ 173 
Compensation of administrator, priority of lien, 8 
859, a. 83 

Compliance with statutory procedure as essential, 
$ 298, p. 1337 
Consent, 

Beneficiaries, validation by, § 29N, p. 1336 
Mortgagee's entry on mortgaged property, $ 
261 

Construction of mortgage executed by representa¬ 
tive, $ 298, p. 1338 
Costs, foreclosure, 

Estate’s liability for, $ 821, p. 935, n. 89 
Personal representative's right to, g 822 
Credit for mortgage belonging In part to estate, 
validity of probate court's order, § 003, p, 
11(K>, n. 53 

Debt, execution for purpose of paying, j$ 298, p. 

1335, n. 43 
Devisees, 

Estoppel to question validity of, if 298, p. 1339. 
Mortgagees of interests of devisees as parties 
In action for settlement, # 849, p. 991 
Discharge of encumbrance on property, § 263 
Discovery of assets, recovery in proceeding for, 
S 158, p. 1122 

Discretion of court, execution of, $ 298, p. 1335 


Mortgages—Continued, 

Dismissal of application for order to mortgage 
realty, § 298, p. 1337 

Disregarding right to foreclose and suing at law, 
§ 706, p. 692, n. 91 

Estoppel to question validity of, § 298, p. 1339 
Execution, 

Against mortgaged property for ccMs in ac¬ 
tion by or against representative. $ 825 
By representative. $ 263 
Exercise of power to execute, § 298, p. 1334 
Foreclosure, ante 

Foreign representative, executing power of sale, 8 
1° () 1 

ITeirs, estoppel to question validity, Ji 29 s, p. 1339 
Implied power to execute, § 298, p. 1331 
Independent executor's power, § 1057, p. 1353, n. 
83 

Irregularity in proceeding, validity as affected, Ji 
298, p/ 1337 

Issues in action to set aside assignment, % 781, p. 
842 

Boave of court, necessity of, Ji 298, p. 1336 
Diabilities of mortgagee, Ji 29s, p, 1338 
Dions on realty, execution for purpose of paying, 
Ji 298, p. 1335, 11. 13 

Misdescription, parties to proceeding to correct, § 
741, p. 776 
Notices 

Application feu- permission to execute, Ji 298, p. 
1337 

Filing account, noth'!' to mortgagee, 8 816, p. 
979 

Order of court, authority for. J$ 298. p, 1333 
Parties, execution by representative, § 29s. p. 1336 
Personal liability of representative on, $ 29s, p, 
13 m 
Pleading, 

Act Ion against administrator to foreclose 
mortgage, Ji 77ft, p. St I, n, pi 
Presentation of claims against mortgaged 
property. & 774. p. 829 

Representative's action to set n-dde fun* 
closure, Ji 779. p. 838 

Power to mortgage real property, ft 298. pp, 1333 
13 19 

Presumptions, validity of. 

Debt secured, Ji 298 , p. 1339 
Mortgage* executed by representative, I 298, p. 
l.m n. 38 

Priority of claim bused on, $ 461, p. 326 
Probate court, license from, Ji 298. p. 1331 
Proceedings incident to execution of, | 298, p. 
1337 

Property acquired In representative capacity, Ji 
268, p. 1285 

Provisions of, 298, p. 1338 

Purchase of cttciuiihruitce by representative, § 
262 

Purposes, authority to execute as affected by. $ 
298, p. 1331, a. 42 

Quarantine property, widow as chargeable with 
interest on. $ 329 
Redemption, parties, ji 741, p. 773 
Remedies of holder of, if 3<W 
Repayment of amount advanced on unauthorized 
mortgage, $ 298, p, 1340 
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Mortgages-- Continued, 

Rights of mortgagee, § 298, p. 1338 

Kale, power to soil as authorizing, § 21)8, p. 1230 

Sains under order of court. 

Application hy mortgage creditor, § 540 
Assumption of mortgage on property, 8 51)7 
t'se of proceeds to satisfy, § 050 
Setting aside invalid mortgage by representative, 

$ 29K. p, 1340 

Statutory provisions authorizing, § 21)8, p. 1333 
Stipulations in, 8 21 )S, p. 1338 
Successive mortgages, po\ve*r to execute, $ 2!)N, p. 
1331, n. 38 

Suit by mortgagee to tlx rights, prematurity, 8 720, 
p. 727 

Taxes, execution for purpose of paying, 8 21)8, p. 
1335, u. 13 

Terms of, determination of, 8 21)8, p. 1338 
Testamentary authority, 8 208, p. 1333 

Kxereise hy coexe»eutors, 8 1043. p. 1323 
Time for application for permission to execute, 
8 2!IS, p. 1337, n. 01 
Title, 

Mortgaged property, 8 201 
Mortgagee, 8 208, p. 1338 
Cnuuihorlxed mortgage, effeet of, 8 21)8, p. 1340 
Validity of debt secured, presumptions as to, 8 
298. p. 1330 

Motions, 

Allowance or rejection of claims, vacating order 
of allowance, § 430. p. 212 
Costs for defendant in action hy representative, 
8 Wi 

Cure of variance in action hy or against repre- 
seutatue, 8 783, p. 850 
Discovery of assets, 8 M»l, p. 1127 
Motor vehicles, administrator ad prosequendum, right 
to maintain action against automohlle insurer 
after recovery of judgment against insured, 8 1040, 
p. 131U 

Mounted deer horns, exemption from administration us 
household furniture, 8 335, a, SI 
Mourumg apparel, expenditures for, allowance of, 8 
2341, p. 1222 

Municipal corporations, claims against estate, verlll 
ration of, 8 4IK, p. 202 
Muniment of title, 

Administrator's deed, admissibility as, 8 053 
Distribution of estate. 

Decree ns, 8 f>20. p. 457 
Hceords of court ordering distribution in 
kind, 8 103. p. 387 

Mutual wills, e\idcuee of contract to make, 8 780, p. 
877. n. I 

Naked power of sab*, real property, testamentary pro¬ 
visions conferring, 8 252 

Name, presentation of claim, statements as required 
to show name of claimant and decedent, 8 417, 
p. m 

National banks, administrator, competency to act as, 
i 40. p. 052 

Natural guardlun, administrator, appointment as, § 
37 

Nature of, 

Accounting ami settlement proceedings, 8 338 
Action to compel accounting, § 840, pp. f)Kd, 087 


Nature of—Continued, 

Administration proceedings, 8 72 
Probate proceedings to compel accounting, § 848, 
p. 981 

Necessaries, claim against estate for necessaries fur¬ 
nished family, 8 301, p. 155 
Necessary parties. Parties, generally, post 
Necessitous circumstances, allowance to widow or 
family in, 8 324 

Necessity of administration, 88 5-0, pp. 882-880 
Absence of debts, effect of, 8 0 
Agreement for settlement without administra¬ 
tion, 8 5, p. 885 

Amount of debts as basis, 8 0 
Character of debts as basis, 8 0 
Collateral inheritance tax, effect of liability to, 
8 5, p. 88(> 

Collection of assets, § 5, pp. 882, 884 
Debts existing, 8 0 
Demand as affecting, 8 5, p. 885 
Dependency on size of estate or value thereof, 8 
5, p. 880 

Determination as to, 8 0 
Distribution of estates, 8 5, p. 884 
Kschcutetf estates, 8 5, p, 884 
Existence of debts, 8 0 
Homestead, 8 5, p. 883 

Husband and wife, estate of married persons, 

8 8 

Indians, ('states of, § 8 
rufants, 8 5, p. 883 

Inheritance tax, effect of liability to, § 5, p. 880 
Insurance policies, collection of, 8 5, p. 884 
Joint tenancy, 8 5, p. 883 
Lapse of time, effect of, 8 7 
Life estates, 8 5, p. 8.83 
Marri(8l persons, estates of, 8 8 
Number of debts as basis, 8 0 
Particular classes of persons, ('state's of, § 8 
Party to action, provision for, 8 5, p, 880 
Policy of statuL*s on subject, 8 5, p. 882 
Presumption of, 8 5, p. 883, n. 55 
Lapse* of time, § 7 

Protection of rights of creditors, 8 5, P* 382 
Satisfactory distribution and disposition among 
several heirs or distributees, 8 5, p. 884 
Small estates, 8 5. p. 880 
Tilin' for determining, 8 9 
Transmission of title of record, 8 5, p. 882 
Waiver, delay in making elaim for, 8 7 
Negativing defenses in action for legacies or dis¬ 
tributive' shares, 8 778 
Neglect, 

Prcwloin from, necessity ns to obtaining relief 
after limitation period, § 732, p. 754 
Loss of property, measure of damage's in action 
on administration bond, §980, p. 1230 
Negligence, 

Attorney, administration bonds, equitable relief 
against Judgment on, 8 085 
Attorney's fee*s necessitated by, allowance for, § 

220 , p. 1222 

Burden of proof, 8 784, p. 857 
Cucxoeutor or coadmiuistrator, liability for losses, 
8 1045, p. 1325 
Collection of assets, 

Compromise of claim, 8 1H1, p. 1151 
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Negligence—Continued, 

Collection of assets—Continued, 

Liability for failure to collect in case of, § 
183 

Contract obligations of decedent, carrying out of, 
§ ISO 

Distribution of estate, liability for, § 707 
Engaging or continuing in business. 

Liability for, 8 103, n. X0 
Testamentary authorization, 8 1115 
Evidence, § 7X0, p. S72 

Executor do son tort, failure to tolled claims or 
securities, § 10(57, p. 13(57 
Lease of property, failure to lease, 8 207, p. 
1332 

Loss of assets, liability for, § 2IS, p. 127ti 
Management of estate, $ INI, p. 11(53 
Pleading in action against. 

Administrator, $ 770. p. N33, n. 70 
Executor, action on claim, 8 774, p. S23 
Removal on ground of, 8 03, p. 1034 
Rales under order of court, liability of repre¬ 
sentative for, 51,1 (Mil, 0(54 
Negotiable instruments. Dills and notes, ante 
Neighbors, 

Durden of proof in action for services furnished 
decedent, 4? 784, p. S(5(), n. 2 
Evidence in action on claim for services ami 
board, § 78(5, p. XXX, n. is 
Xegotiorum gestor. 

Executor de son tort distinguislied, 8 10(53 
Rights and liabilities, § 10(5,7, p. 13(5(5 
Nephews or nieces, 

Burden of proof in action for services, 8 7N4, p. 

Sill), n. 2; 8 7X1, p. SOI, n. (i 
Evidence in action on claim for services, 8 7X0, p. 

X01, mi. 2X, 20 

Family relationship. § 7X0, p. HJM, u. 27 
(Gratuitous ser\ices, $ 7X({, p. SOI, n. 2X 
Implied contract to he paid for services as jury 
question, $ 7SS, p. 000, n. 43 
Services rendered decedent, claim for, § 371, p. 
114 

Xe iimjues exeeutor or ne unques administrator, plea 
of, $ 7(53, pp. SOI. X02 

Evidence admissible under plea, 8 7X2. p. X4I5 
Issues raised by, 8 7X1, p. X12 
Judgment, in probate proceedings to compel ac¬ 
counting affected by absence of plea, 8 SIX, j>. 
0X7 

Replication, 8 70S, p. XlO 
Withdrawal. § 707 

New assets, receipt of after limitation period, effect, 8 
732, p. 777 

New parties, disputed claims, reference of, 8 443, p. 
204 

New trial, 

Accounting and settlement, motion prerequisite to 
rev it* w, g 027 

Actions by or against representatives, 8 702 
Allowance to surviving spouse or family, ap¬ 
plication to court, § 3(50 

Applicability of procedure to probate order set¬ 
tling account of personal representative, 8 
924 

Appointment, proceedings for, § 02 


New trial—Continued, 

Disputed (‘laims. 

Appeal from order or judgment of probate 
court, 8 477, p. 303 

Proceeding in probate* court, 8 473, p. 201 
Distribution of estate*, proceeding for. 8 733 
Motion, prerequisite* to re*view, ae*couiiting and sot- 
1 lenient <>P personal representatives, 8 027 
Ne*wl.v discovered evidence, ground for new trial 
or open ini* of final se*tt le*me*nt. 8 014. p. 1122 
Newly discovered evidence. 

Allowance or rejection of claims, setting aside* e>n 
ground of, 8 430, p. 212 

<Ground for new trial or opening <>f llnnl settlc- 
meiit, 8 01 1, p. 1122 

Sales under orele*r of court, setting asiele order or 
ele*cre*e* on account of, 8 577 
Ne*xt frienel, 

Allowance to surviving spouse* or family, petition 
by, 8 37(5 

(Haims, verification of claim of minor, 8 US. 

p. 201 

Presentation of elninis by, 8 DO 
Ne*\t of kin, 

Accounting, parties in action for, 8 XlO, p. 000 
Administ rat or, appointment of, 8 30, pp. 031) 031 
Administrator <ie bonis non, 8 1010 
Administrator with will annexed, 8 0*31, p. 

12XS 

Assignee*, 8 10 
Nominee of, 8 II, p. 0H» 

Assignee of m»\t of kin as party in action for 
accounting, 8 XlO, p. 001 

Attorney's fees attending litigation for benefit of, 
allowance for, 8 22*5, p. 1223 
Collection e>f assets for benefit of, 8 057. p. 1130 
EM»cutor do son tort, enforcement of liability by. 

8 ItM57. p. 13*57 

Insolvency proceedings, parties, 8 (*72 
Parties In probate proceedings to nnupcl ac 
counting, 8 xis. p. osi 

Personal represent at I v**s as including. 8 3, p, XI s * 
Probate court's jurisdiction to dcfetinine, 8 MO. 
p. 0(57, ii. (57 

Public administrator, right to take charge in case 
of disqualification of, 8 1052, p. 1310 
Nieces. Nephews or nieces, generally, ante 
Nil debet plea In action, 

For misfeasance or malfeasance by personal rep 
resent at Ivo, 8 770, p. X3t 
On administration Iannis, 8 0X2, p. 1210 
Nominal damages, administration bonds, 8 0X0, p, 1231 
Nouclaim statutes, 

Absence of ri’preseutative as a.'Tet'tbig operation 

or, 8 io7 

Bills and notes, applicability to bar payee's ac- 
tbm on, 8 30X, p, 1(57 

Counties, debts line b* as barred by, 8 300 
Death of decedent, application to elaims arising 
after, 8 401 

Enforcement of, 8 122, p. 212 
Exceptions to. 8 401 

Foreign corporations, application to, 8 404, n. 10 
Fraudulent concealment as affecting ojwrution of, 

8 407 

Infants as included within, $ 404 
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sonclaim statutes- Continued, 

Insane persons ns included within. § 40-1 
Insolvency of estate, applicability in csim 1 of, 8 
2b i, i>. 158 

Married women. applicability to, 8 404 
Nature of ns statutes of limitation. $ 207 
Xomrsidents, application to, $ 401 
Personal representative, application to claims of, 

S Hil> 

PiMvuis against whom running, $ 404 
Pleading, necessity of, $ 42 4 
Presentation of claims, 8 207 

Controlling; effect as to claims required to lie 
presented, § 21)8, p. 102 
Necessity of, $ 204, p. 15(5 
Tina* for presentation as governed by, § 105, 
p. ISO 

Sales under order of court, payment of debts 
liar red by, {j 520 

State, debts due to as barred by, $ 200 
railed States, enforcement of debts due to as 
bn i red by, j$ 200 

Vacancy in ollice of representative as affecting 
operation of, # 407 
War as affecting operation of. Jj 407 
Non e*d factum plea, 

Administration bonds, net ions on, $ 0S2, p. 1210 
(Malms, actions on, 8 775, p. 827, n. 02. 

Issue*, raised, 8 781, p, St2 

Proof of execution of note under plea, S 781, 
p. s 15 

Non feasance of represent at it c, limitation of proceed¬ 
ings for accounting based on, S 812, p. 072 
Nonintervention executors. Independent executors, 
ante 

Nonjoinder of parties, 

Action on judgment by or against represent at i\es, 

S M2 

AdmhiiM ration bond, parties plaintiff in action 
on, waiver, 0M, p. 1212 

< 'oeNeiufors or coadiabiNf rat ors, objection, $ 7h5 
Nonresident s, 

Adtuini'4raior, right to act, it Id, p. 0IS 

AdmiuKtrater with will annexed, # 1021, p. 
1201 

Alien-'*, distribution of estate, persons entitled to 
'hare of, § 107, p, 20S 
Aiiowance for support of, $ 22(5, p. 28 
Horn! required in ease of, $ (57, p. 1)82 
Claimants, iimifutiou period, computation, $ 722, 
p, 752 

Ihsedeut without property within Jurisdiction, 

* 21 

Kvecutor, quad beat hm. # 2S, p. 014 
JurNdiction, 

Accounting proceedings by represent at he of 
nonresident, # HI I 

I'Nfule of nonresident decedent without prop¬ 
erty in Jurisdiction, it 21 
Nonelaim statutes, application to, £ 404 
i V r smut! rejvrestadatives, 

Attachment of lauds and service by public a* 
tlon. Jurisdiction to render judgment 
against executor individually, $ 755 


Noil residents-—Continued, 

Personal representatives—Continued, 

Deceased executor's representative as parly 
in action for accounting, £ 841), p. 01)2. 
n. 71 

Dimitation period, computation, 8 722, p. 7o() 
Process, 8 752 
Security for costs, § 822 
Presentation of claims of, £ 21 ) 8 , p. 1(52 
Publication of notice in probate proceedings to 
compel accounting, £ SIS, p. 1)82 
Revocation of letters on grounds of, $ 81, p. 101b 
Nonsuit. Dismissal and nonsuit, ante 
Notes. Bills and notes, ante 
Not guilty plea in action, 

For misfeasance or malfeasance by personal rep¬ 
resentative, $ 771), p. 821 
On cl a bn, § 775, p. S27, n. 1)2 
Not ice, 

Accounting and settlement. 

Animal account, waiver of hick of no!lee of 
hearing, S 1)10, n. <51 
Appeal, $ 1)20 

Before stating ami settling accounts, $? Shi. 
pp. 1)78 0S1 

Final sett lenient, £ 00-1, p. 1100 

Persons eoneluded, £ 1)05, p. 1107 
Opening ur set ling aside settlements, § 017 
Order extending time for settlement of ac¬ 
count by executors, £ 820, p. 042 
Probate proceedings to compel accounting, 

S SIS, pp. 0X2, DS2 

Settlement, failure to give not lee of ns 
ground for opening or setting aside, $? 
01 t. p. 1110 

Settlement of accounts, distribution of es 
fate, decree as supported by, £ 510, p. 122 
Statement of receipts received after final 
aceoimt, not ire of settlement, £ 828 
Administrator with will annexed, proreedings for 
appointment, $ W22 
Allowatiee or rejection claims, ante 
Allowance to surviving spouse or family, 

Presumptions as to on appeal, $ 2(51, p. 81 
Selection or setting aside, $ 252, p. 58 
AueUlary appointment, petition and hearing, £ 1)01 
Annual account, waiver of lack of notice 1 , $ bin. 
n. (11 

Appointment, £ 70 

Administrator de lauds non, $ 1020 
Appeal from order, £ (51, p. 07(5 
Kxeeutor, nonresident cocxeeutor leaving 
posting of to resident executor, £ 10-12, 
a. 25 

Umltation statutes, construction and appli 
cation, £ 722. pp. 727-720 
Pleading statute 1 of limitations, necessity of 
alleging publication of notices £ 705 
Presumption of failure to give, £ 784, tv. 851 
Proceedings for, 8 52 

Appraisement, allowance to surviving spouse or 

family, £ 252, p. 01 

Appraisers for property levied on under execu¬ 
tion, notice to representative to choose, £ 800 
Collection of assets, compromise of debt due es¬ 
tate, § 181. p. 1152 
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Notice—Continued, 

Commissioner of accounts, notice of proceedings 
before, § 893, p. 10S2 

Compensation, prerequisite to allowance, § 880, 
p. 1056 

Coexecutors and coadministrators, notice to one 
as notice to all, § 1042 

Confirmation of sale of real property, hearing of 
proceeding for, § 286 

Creditors, question for jury as to sufficiency, 
§ 78S, p. S97 

Discharge, application for, § 79 
Discovery of assets, proceeding for, § 160 
Dishonor, in suit against indorser’s estate, bur¬ 
den of proof, § 784, p. SGI, n. 8 
Disputed claims, 

Appeal from judgment or order of probate 
court, § 455, p. 208 
Hearing before commissioners, § 444 
Proceedings in probate court, § 449 
Distribution of estate, ante 

failure to comply with statutory requirements, 
validity of decree allowing personal repre¬ 
sentative’s account, § 903, p. 3100, n. 52 
Pinal settlement, § 904, p. 1106 

Persons concluded, § 905, p. 1107 
Hearing, stating and settling accounts, § 890, 
p. 3076 

Insolvency proceedings, § 672 
Letters testamentary, hearing of application, pre¬ 
sumption in action on administration bond, 

§ 983, p. 3221 

Mortgages, application for permission to execute, 

§ 208, p. 1337 

Objections to account of personal representative, 
notice of filing, § 883, p. 1066 
Payment of claims, proceedings to enforce $ 473 
p. 351 

Presentation of claims, § 433 

Application for relief from failure to make 
due presentation, § 423, p. 221 
Creditors, 

Kutitled to, § 411, pp. 186-100 
Sufficiency, § 411, p. 1 S 8 
Intention to present, Jj 412 
Running of limitation j>eriO(l, § 722, p. 740 
Public administrator, application for appoint¬ 
ment, § lOfil, p. 1337 
Publication, post 

lieal property, possession or control of, § 257 
Rejection of claim against estate, § 426, p. 230 
Running of limitation period, § 732, p. 745 
Removal, proceeding for, $ 91, p. 3041 
Revocation of letters, proceeding for, § 85, p. 3023 
Sale of real property. Real property, post 
Sales under order of court, post 
Security, proceedings to compel giving of, § 67, 

Source of authority as object of profert of letters 
testamentary or of administration, § 750 
Specific performance, contracts of decedent relat¬ 
ing to real estate, § 207, p. 1279 
Statutory provisions, 

Appointment, § 70 

Creditors, notice to, compliance with, § 431 

p. 188 


Notice—Continued, 

Statutory provisions—Continued, 

Sales under order of court, § 592 

Notice of proceedings, $ 564, p. 520 
Waiver, § 564, p. 523 

Publication of notice of application, § 
564, p. 521 

Sue, notice to, running of limitation period, $ 732, 
3). 747 

Temporary or special administrator, proceedings 
for appointment, § 1036, p. 1303 
Novation, collection of assets, settlement of debt due 
estate by, § 17S 
Nulla bona return, 

On personal judgment against representative, § 
806, p. 919 

Sale under order of court for payment of debts, 
necessity of, £ 548, p. 495 

Nul tiol record, replication Ivy personal representa¬ 
tive, § 768, p. 808 

Nunc pro tunc order, allowance to surviving spouse 
or family, § 361, p. 77 

Nuns, administratrix, competency to net as, £ 46, 
p. 953 

Nursing services, 

Directed verdict, in action for, § 788, p. 898 
Disputed claim for, presumptions as to, £ 452, 
j p. 278 

Evidence in action on claim for, $ 786, p. 885, n. 
65; § 786, p. 886, n. 92; 8 7S6, p. SS7; $ 786, 
<I>. 888, mi. 13, IS; § 78(5, p. 889. n. 26; § 786. 
!>• 390, li. 23; § 786, p. HIM, n. 28 
Evidence of oral contract to pay for, £ 786, p. 
884, n. 68 

Matters not defeating claims for, £ 370, p. 105 
Pleading, 

Action to recover on claim, £ 774. p. 826. n. 73 
Payment of claim for nursing, £ 775, p. 828, 
n. 7 

Presumption as to payment for services * 781 
p. 854, n. 30 
Oath, § <56 

Acceptance of appointment as evidenced bv tab 
ing, £ 29, p, 018 
Appraisers, £ 135 

Selection or setting aside of allowance to 
surviving spouse as timely, § 352, p. 58 
(’laims against estate, verification bv. § 418 u 
200 ' 1 ’ 
Collateral attack on, 

Appointment for failure to give, £ 76, p 3005 
n. 11 

Deed of executor for failure to Hie oath of 
office, £ 292 

Evidence of intention to accept otikis £ 29, p. 918 
Necessity in case of indcivcndent executor, £ 10515, 
p. 1351 

Presumption of taking ivy administrator, £ 78*. 
p. 851, n. 77 

Sales under order of court, £ 589 
Objections, 

Accounts. Stating and settling accounts, post 
Allowance of compensation, £ 880 , p. 1050 
Allowance or rejection of claims, time for to be 
available on appeal, £ 433, p. 255 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Object ions —< ’< >ut inucd, 

Allowance* to surviving spouse or family, allow- 
;ni(‘c b.v court, § 35S 

Answer in action for accounting and settlement, 

8 S41), p. SKiri 
Appointment, $ 57 

Appraiscm(*nt, allowance* to surviving spouse or 
family, § 352, p. (11 

(Maims against insolvent estates, 8 (579, pp. C>50 - 
(>52 

Discharge*, 8 70 

Disco\ery <»f assets, affidavit for, § 101, p. 1128 
Disputed claims, 

Appeal from order or judgment of probate 
court, 8 i55, p. :m 
Hearing on, 8 453, p. 28G 
Dlstrilmtion of estate, 

Petition, 8 520 
Right to object, 8 017 

.TurKdletinu of aecounting proceedings, 8 fill 
Vacation, proceedings in, 8 839, p. 0(50 
Limitations against, accounting proceedings, 8 
812, p. 074 

Notice of settlement and statement of accounts, 

>' SKI, p. 070 
Process $ Tot 

Referee's report in accounting proceeding, § SOM, 
p. lost 

Sales under order of court. 

Confirmation, 8 007, p. 583 
Confirmation as precluding, § 014 
Proceedings, § 5(50 

Witness nr proof In actions by or against repre¬ 
sentatives, 8 7S7, p. 895 
Obligations of decedent. 

Enforceability against estate, 8 3(17, pp. 93-97 
Performance, 8 189 
OITen-es by failing to account, 8 835 
Oiler of proof in auhm for accounting, 8 840, p. OOS 
Office maintenance, expense of, allowance, 8 238, 
p. It! to 

Officers of court, 

Sales under order of court, persons appointed to 
make sale as, 8 .“88 
Status as, 8 3, p. 87b 

(til and gas, payment of debts, sale of oil produced 
from real estate for purpose of, 8 518, p. 490 
(til lease, cancellation, independent executor as party, 
ft 741, p, 7H8. U. 53 

old age as cause for disqualification. 

Administrator, as, 8 4(5, p. 1147 
I!\i cutor, 8 28, p. tun 

(H»l age security, priority in respect to claims for 
relief, 8 4M, p. 31(5, m 7<l 
Omission, 

Distribution of estate, liability to omitted dis- 
trilmti es, 8 *501! 

Setting aside settlement on ground of fraud, 
omission from account, 8 014, p, 1121 
Opening and dosing. 

Allowance to surviving spouse or family, applica¬ 
tion to court, 8 M(K) 

Disputed claims, proceeding on in probate court, 
8 153, p. 28K 

Opening order or decree allowing eomjiensation to 
personul representative, $ 880, p. 1050 


Opening, vacating or setting aside appointment of 
temporary or special administrator, § 1038 
Opening, vacating or setting aside settlements, §8 
912-023, pp. 1115-1133 

Accident as ground for relief, § 914, pp. 1119-1122 

Affidavits, 8 920 

Annual settlements, 8 923 

Appeal, § 925, p. 113(5 

Burden of proof, § 919 

Effect of, 

Opening or setting aside, § 921 
Refusal to open accounting, 8 922 
Evidence, § 919 
Findings, 8 920 

Fraud as ground for relief, 8 914, pp. 1119-1322 
Grounds for relief, 8 914, pp. 3118-1122 
Hearing and determination, § 920 
Judgment, 8 920 
Jurisdiction, 

Equity courts, 8 013 
Probate courts, 8 913 
Limitation of actions, 8 733, p. 757 
Mistake as ground for relief, 8 914, pp. 1119-1122 
Newly discovered evidence, 8 914, p. 1122 
Notice, 8 917 
Partial settlements, 8 923 
Parties, § 917 

Persons entitled to attack settlement, 8 91(5 

Pleading, 8 918 

Process, 8 917 

Reference, 8 920 

Stay of proceedings, 8 920 

Surcharging and falsifying account distinguished 
from opening thereof, 8 921 
Time, 

Annual or partial settlements, 8 923 
Application, 8 915 

Judgment by or against representatives, 88 800- 
804, pp. 912-915 

Operation of law, personal property, title as acquired 
by. 8 299, p. 1342 
Opposition, 

Allowance for expenses incurred in opposition to 
Will, 8 225, p. 1218 
Appointment, trial of, 8 02 
Removal, proceeding by way or, 8 91, p. 1039 
Trial of, 8 02 
(>ptions. 

Contracts, exercise of option to accept or reject, 
8 189 

Interest on funds of estate or profits, 8 212 
Pleading In action against personal representa¬ 
tives, 8 779, p. 838, n. 20 
Sale of null property, 8 270 

Testamentary authorization, 8 274, p, 1293 
Oral examination, discovery of assets, 8 193 
Order of. 

Proof, disputed claims, proceedings In probate 
court, 8 453, p. 289 

Trial In actions by or against, representatives, 
8 787, pp. 895, N9I5 

Orders. Judgments, decrees or orders, ante. 
Ordinary, net ions on administration Imnds in name 
of, 8 981, p. 1212 

Orphans' court. Probate court, generally, post 
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i~)\ erpayment, 

Collection of assets, agreement to refund, § 181, 
p. 1152 

Distribution of estate, 

Charge, § 504 
Refund, § 505 
Responsibility, § 504 
Personal property, sale of, § 310 
Ownership, 

Allowance to surviving spouse or family, § .‘102, 
1). S4 

Collection of assets, determination of question of 
action for recovery, § K>0, p. 1140 
Evidence, 

Action for accounting, § S49, p. 008, n. 05 
Ownership of property, § 780, pp. 872, 873, 
87S 

Presumption of ownership in action for account¬ 
ing and settlement, § 8-10, p. 00(5 
Probate court’s jurisdiction to determine in ac¬ 
counting proceedings, § 840, p. 0(58 
Ownership, 

Property, §§ 117-125, pp. 1071-1083 
Evidence, § 780, pp. 872, 873, S78 
Question for jury, $ 787, p. 80(5 
8ales under order of court, ownership of prop¬ 
erty at time of death, 550 
Oyer, letters testamentary or administration, § 750 
Papers. Rooks and papers, generally, ante 
Parcels, sales under order of court, sale in, $ 505 
Parent or child, services rendered decedent, claims 
for, $ 371, p. 100 
Parol contract for services, 

Evidence in action on. § 78(5, p. NN5, n. 85 
Evidence to establish, $ 78(5, p. 88 4, n. (58 
Parol evidence, 

Action on claim, § 785. p. 8(55 

Contradict vouchers in action for accounting 5 
8 40, p. 007 *' 

Disputed claims, admissibility in proceedings in 
probate court on, $ 452, p. 280 
Distribution of estate, admissibility in action for 
construction of decree, 520, p. 453 
Establishment of claim, 

Against estate, $ 78(5, p. 882, n. 52 
Person in family relationship for services or 
for board and lodging, $ 78(5, p. 88(5 
Partial accounting, 

Rill attacking, § 840, p, 003 

Errors to be considered on dual accounting 5 

802, p, 1080 

‘artial distribution. Distribution of estate, ante 
'arflal settlements, 

(’onclusiveness, § 010 
Opening or setting aside, § 023 
Propriety of converting into final settlement § 
802, p. 1081 

Rwords of court eoutalnliijr iiartlal account us 
evidence in action for fluid settlement « ,st«» 

I>. 007, n. 57 ' 

Parties, S§ 757-751, pp. 700-701 
Accounting and settlement. 

Action for, 5 840, pp. <>87-002 
Adding, appeal In proceeding to set aside 
final account, 8 087, n. 82 
Judgment for or against persons not parties 
8 849, pp. 999-1000 


Parties—('oiitinued. 

Accounting and settlement—-(\mtinued, 

Probate proceedings to compel accounting, $ 
848, pp. 1181, <182 

Review, § D2S 

Voluntary accounting proceedings, S 845, pp. 
07(5, 077 

Actions on judgments by or against representa¬ 
tives, 812 

Adding, appeal in proceeding to set aside final 
account, $5 1)37, n. 82 

Administration bonds, actions on, $| OKI, pp. 1212- 
1215 

Administrator do bonis non. proceedings for ap¬ 
pointment, 55 102(1 

Allowance 1 to surviving spouse or family. 

Appeal, 55 3(51, p. 81 
Proceedings oil application, $5 35(5 
Application for leave to issue execution against 
representatives, $ 80(5, p. 017 
Appointment proceedings, § 53 
Rinding effect, § 75 

Coox ecu tors, one of two foreign executors taking 
out letters in stale, right to sue without 
making cocxecutor a party plaintiff, * lulu 
Collection of assets, proceedings for. 55 1(50, p. 
1142 

Continuance of actions against representatives to 
permit persons to he made parties, £ 787, p. 
805 

Creditors, actions by, 55 710, pp. 705-7(58 
Discovery of assets, proceeding for, {5 h»0 
Dismissal or nonsuit for defects in actions bv or 
against representatives, § 70! 

Disputed claims, proceedings in probate court, 35 
440 

Distribution of estate, 

Appeal from order of, 8 53!, p. 108 
Proceedings, 8 510, p, 43! 

Setting aside order or decree, 8 528, p. J50 
Executors de sou tort, actions against, 8 It MIN, p 
1373 

Foreign representatives. 

Actions against, g 1014 
Actions by, g lull 

Fraudulent conveyances, suits to set aside. $ 
741, p. 774 

Insolvency proceedings. 8 <172 
Insolvent estates. 

Actions by creditors, $ <;s( 

Settlement of, 8 087 
Intervention, ante 

Inventory and appraisal, proceedings to compel 
tiling of, g 13(5. p. 1001 
Joinder of parties, ante 
Judgment, 

Accounting mid settlement, judgment for or 
against persons not parties, g NJO, op. 
OOIMOOO 11 

Actions by or against representatives, g 703 , 
p. 005 

Actions on judgments by or against repre¬ 
sentatives, g 812 

Legacies or distributive sham, actions for, g 742, 
pp. 777-780 
Mortgages, 

Execution by representative, § 208, p, 133'5 
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Parties- Continued, 

Mortgages- — < ’out iimcMl, 

Foreclosure, 8 741, pp. 771 775 
Kim l« k mpt ion, 8 711, p. 775 
Personal property, 

Actions relating to, 8 758, pp. 7(51 -705 
S;iU* of, proceedings to set aside, 8 521 
Proceedings for review of notions by or against 
representatives, 8 SI.7 
Heal property, 

Actions relating to, 8 7-11, pp. 7(58-777 
Sale of real property, 

< 'onlit mat ion, 8 28<5 

Proceedings for setting aside, 8 21M, p. 

i:s2K 

Removal, 

Administration proceedings to equity, 8 KIM), 
p. tHJli 

Appeal from order, 8 til, p. 1017 
Proceedings, § Jit, p. 1011 
Representative as party in liotli individual and 
represent at he capacity, 8 748 
Ue\ icw, 

Accounting and settlement, of personal rep¬ 
resentatives, £ 1>2N 
Sales under order of court. 

Continuation proceedings, £ <112 
Kc\ie\v of order of sale, 8 581, p. 545 
Revocation of letters, proceeding for, 8 So, p. KM 
Sale of, 

Personal property, proceedings to set aside, 

8 85 1 

Real property, 

Continuation, 8 2NK 

Proceedings for setting aside* § 2SM, p. 
I52K 

Sales under order of court. 

Annulment on ground of defects, $ (120 
Annulment proceedings, 8 <125 
Cotiliimation proceedings, 8 <«07, p. 585 
Review, S <112 

Proceedings for salt*, $ 5R1, pp. 500 512 
Proceedings to recover purchase money, $ 005, 

p. *M«> 

Resale, action against successful bidder at. $ 
OKI 

Review of order of sale, $ 581, p. 515 
Settlement of. 

Insolvent estat*>, § US7 

PcimuuiI representatives, opening or setting 
aside, jl 017 

Torts, actions for, § 7 01 

Vendor'* lieu, enforcement or release, 8 7U, p. 
775 

Voluntary accounting proceedings, 8 8 45, pp. 07<>, 
077 

Wrongful acts of personal representative, actions 
based on, 8 7W 
Partition, 

Amendment of ptcadlng in action by ndministra 
tor to permit partition, 3 770, p. M2, it. <» 
Distribution or estate, duty of making, 8 182, p. 

:m\ 

Suit' of real property. 8 4 4 

Testamentary |*n\ver to sell as, 

Revoked by older of partition, 8 278 


Partition—Continued, 

Sale of real property—Continued, 

Testamentary power to sell as—Continued, 
Superior to right of partition, § 274, p. 
3201 

Sales under order of court, 

Petition, § 5(52, p. 515 

Prior partition or proceedings for as affect¬ 
ing right, § 548, p. 41)0. 

Partnership, 

Accounting, 

As representative and surviving partner, § 
852 

Capacity in which representative sues, 8 710, 
p. U0S, n. OS 

Disclosure of assets of partnership of which 
personal .representative and decedent 
were members, 8 SOI) 

Representative excluding partnership trans¬ 
actions, § 855, p. 055, n. 30 
Settlement, of partnership affairs between 
personal representative and another dis¬ 
tributee, executor’s account, § 882, p. 
1005 

Allowance to surviving spouse or family, 

Partnership property as subject, 8 557, p. 42 
Postponement, of partnership debts, 8 858, 
p. 44 

Appointment, of administrator for estate, 8 51 
Assets as including interests in, 8 115 
Attorney originally appearing for both partners 
and subsequently for survivor and estate of 
deceased partner, § 755 

Rooks of account, burden of proving what correc¬ 
tions should lie made, 8 841), p. DDK 
Claims against estate, verification, 8 418, p. 205 
Claims arising out of partnership, 

Kvidenee of claim, 8 7N(i, p. 877 
Presentation, 8 80S, p. 1(51 
Set off or counterclaim, 8 710, p. 700 
Commissions, excluding partnership property, 8 
NUtt, p. 10IK, n. 17 

Defense of administrator's surely that certain as¬ 
sets wore partnership as collateral attack on 
probate court's order, 8 0(5(5, p. 1105, n. 58 
Mugaging or continuing in business, personal rep¬ 
resentative of deceased partner, $ 11)7 
Mvidence, 

(Malta arising in connection with partnership 
transaction, 8 780, p. 877 
Partnership of decedent, 8 78(5, p. 87tt 
Foes of attorney for executor suing to settle purC 
nership, 8 820, p. 1)50, n. 48 
Insolvency of surviving partner, limitation stat¬ 
ute, suspension of operation, 8 752, p. 755 
Intermeddling with assets of, liability as execu¬ 
tor do sou tort, g 1004, p. 15(52 
Inventory and appraisal, inclusion of interest in, 
8 188 

.Joint judgment against succession of members. 
8 705, p. 1H)5 

Parties to actions for settlement of partnership 
affairs, 8 745, p. 785 

Prematurity of suit against personal represents 
live for illegal assumption of possession of 
partnership assets, § 721), p. 721), n. 55 


1485 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Partnership—Continued, 

Purchase of realty from survivor by administra¬ 
tor of deceased partner, § 268, p. 1282 
Sale of real property, partner as authorized to 
purchase, § 287 

Sales under order of court, settlement of partner¬ 
ship affairs as prerequisite to sale of prop¬ 
erty, § 548, p. 491 

Settlement of firm business, directions in will, § 
545 

Surviving partner acting as personal representa¬ 
tive of copartner, liability of sureties on ad¬ 
ministration bond as to partnership funds, § 
955 

Part payment, 

Interrupting limitations against accounting pro¬ 
ceedings, § 842, p. 974- 

Pleading part payment as admitting validity of 
claim, § 774, p. 823 

Patent infringement, foreign representative’s right to 
sue, § 1008, p. 1258 

Patent rights, assets as including, § 97 
Pawned articles, claims against estate for amount 
loaned, § 367, p. 94, n. 58 
Payment, 

Accounting, payment as defense, 

Action for accounting, § 849, p. 994 
Probate proceedings to compel, § 843, p. 9S3, 
n. 75 

Administrator with will annexed, power to pay 
debts, 8 1034, p. 1293 
Allowance, 

Credit on payment of debts, § 231 
Payment of claims prior to allowance, § 467 
Surviving spouse or family, § 339 
Answer alleging payment in action by personal 
representative, § 772, pp. 817, SIS 
Board and lodging, ante 

Bond to pay debts relieving executor from ac¬ 
counting, § 834 

Borrowing money for purpose of paying debts, £ 
202 

Burden of proof, § 784, p. 862 

Board, lodging and services, § 784, pp. 800, 
861 

Disputed claims, defense of payment, § 452, 
p. 279 

Instrument, $ 784, p. 862 
Doan, $ 784, p. 857, n. 53 
Claims, 

Accord and satisfaction, inference, S 460, 
n. 38 

Administrator with will annexed, power to 
pay debts, 8 1034, p. 1293 
Advances for purpose of payment, § 463 
Agreement, refund of overpayment, § 476, p. 
357 

Ancillary representative, § 1004 
Annuity obligations, 8 468, p. 342 
Appeal from allowance, payment as prevent¬ 
ing, ^ 433, p. 250 
Application of payment, § 470 
Assessments, personal property as primarily 
liable, § 479, p. 363 
Assets, 

Payment from, § 478 
Transfer, § 468, p. 34a 


Payment—Continued, 

Claims—Continued, 

Assignee, enfoi cement. § 473, p. 350 
Assignment of note in, $ 468, p. 342 
Attachment, enforcement of decree for pay¬ 
ment by, § 473, p. 353 
Attorney, 

Fees, § 465 

Recovery of payments made to, § 476, p. 
356 

Authority of court, payment, under, § 471, p. 
348 

Authority to pay, § 457 
Citation, enforcement by, § 473. p. 350 
Clerks of court, payment to as suHicicnt, Ji 
468, p. 312 

Coexecutors and cnadminist raters, $ 1044 
Community property, liability, 8 47S 
Compound interest, advances by representa¬ 
tive for payment of, $ 463 
Compromise, § 469 

Conditions precedent, order for payment, § 
473, p. 351 

Contingent claims, § 471, p. 317 
Reservation of assets, $ 475 
Costs, personal liability for, 8 172 
Credit on account, 8 468, p. 343 
Creditors, 

Enforcement. of payment, § 473, p. 350 
Release by creditor, 8 177 
Surrender of pledged securities, 8 46N, p. 
342 

Creditor’s suit, enforcement by, $ 473, p. 353 
Credits, improper payments, 8 471, p. 316 
Deficiency of assets, § 474 
Depreciated currency, settlement in as stif 
fieient, 8 468, p. 342 

Determination of issues, proceedings fo mi 
force*, 8 473, p, 352 

Devastavit, improper payments as, 8 171, p. 
316 

Discretion of court, reservation of assets, 8 
475 

Dismissal of proceeding to enforce, 8 17:5. p. 
352 

Disputed claims, burden of proving defence 
of, 8 452, p. 279 

Distribution of estate, distribution prior to, 

8 501, p.407 
Duty to pay, 8 457 
Effect of. 

Final decree or order directing, 8 473, p. 
353 

Payment, effect of, 8 468, pp. 311 341 
Election as to application of payment, 8 470 
Enforcing, procedure, 8 473, pp. 350 351 
Entry of order, 8 473, p. 353 
Equity, enforcement in, 8 473, p. 353 
Evidence, 8 785, p. 861; 8 786, pp. 877; 8 7H6. 
p. 880, n. 45 

Action for accounting. 8 819, p, ops 
Action cm claim, 8 785, p. 864; $ 786. p. 

880, n. 45 
Admissible under. 

General denial in action on claim 
against estate, 8 782, p. 848 
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Payment --('nutimicri, 
vlaims- (’ontinuod. 

Evidence—(Vmfinued, 

Admissible under—Continued, 

General issue in net ion on claim 
against estate, § 782, p. 848 
Plea in action on claim in favor of 
estate, § 782, p. 847 
Pleadings in action on claim against 
estate, § 782, p. 847 

Corroboration of evidence, § 78b, p. 8S1, 
un. r»l, 72 

Necessity of proving nonpayment, § 781, 
|i.8U 

Presentation of claim, § 410 
Proeee<lings to enforce payment, § 178, 
p. :m 
Execution, 

Enforcement of xlecroo by execution, § 
478, i). 8.78 

Levy to enforce payment, 55 478, p. 871 
Executor de son tort, true representative as 
bound by, § 1(MU> 

Ex parte proceeding, § 478, p. 871, n. 7 
Extension of time, Ji 4bb 

Limitation statute, suspension of opera¬ 
tion, 8 782, p. 778 
Failure or refusal to pay, 

Actions on administration bonds, defens¬ 
es. S J)7s 

Breach of administration bond, 55 0(53 
Liability 8 472 

i khji'etion to account, 55 880, p. 1071 
Want of assets as deferne to action on 
administration boiui, }} 078 
Form of proeeetlings to enforce, 55 478. p. 871 
Funds not belonging to estate, payment out 
of, § 471, p. 8 IS 

Good faith, compromise sett lenient, 55 100 
Hearing, proceedings to enforce, 55 478, p, 871 
Improper payment, § 471, pp. 8Hi 84b 
Independent executor, powers and duties, 5i 
It *77, p. 1871 
Individual liability, 

Failure to pay, 55 472 
Improper payment, 8 471, p. 818 
Insolvent estates, 8$ 887 087, pp. <177 bill 
Application of payment, g 170 
Uenitcry of o\etpayment, 8 470, p. 877 
Insntlieicucy of assets, defense of, § 478, p. 
871 

Interest, 

Advances for purpose of paying, 8 403 
Agreement to pay, 8 KM, p. 887 
Allowance, § 40t, p. 885 
Pot uj* mud interest as allowuide, 8 4b 1, p. 

romputntiou, 8 4(M, p, 887 
IVmttnd as essential, 8 404, p. 88b 
I enactions In will, 8 484, p. 888 
Personal liability for, 8 472 
Preferred claims, 8 MM, p, 888 
Bate, 8 404, p. 337 

Tltm* from which allowed, 8 404, p. 830 
Issue as to payment, 8 781, p. 848 


Payment—Continued, 

Claims—('ontinued, 

Judgment, 

Ordering payment according to class, 8 
70b, p. 000 

Proceedings to enforce payment, 8 478, p. 
872 

Jurisdiction, proceedings to enforce, § 478, p. 
870 

Knowledge of existence, presentation as es¬ 
sential in case of, § 807 
Legacies, set-off against claim, 8 4bS, p. 844 
Liability for failure to pay, § 472 
Lien, enforcement of, § 473, p. 370 
Limitations, 

Effect of part payment, § 732, p. 771 
Koiinbursomont of representative for ad¬ 
vances to pay claims barred, § 4b8 
Litigation over claim in favor of estate, sus¬ 
pension of payment pending, § 4bb 
Marshaling assets and securities, 8 481 
Medium of payment, 8 4(58, p. 342 
Mistake, recovery of payments made through, 
8 47b, p. 377 
Mode, 8 4(58, pp. 341-844 

Moratorium statute effect, § $73, p. 382, n. 20 
Nature of proceedings to enforce, 8 473, p. 
371 

Necessity of proving nonpayment, 8 781, p. 

su 

Note's, giving of as sulllciont, § 4(58, p. 342 
Notice, enforcement, of, § 478, p. 371 
Order, 

Payment prior to order, 55 4(57 
Proceeding to enforce, 55 473, p. 372 
Partial distribution, consent to as affecting 
right, 55 473, p. 370 

Partial payment, discretion of court to re¬ 
view, 55 473, p. 872 
Penult M's, failure to pay, 55 472 
personal property, primary liability, 8 470, p. 
3b 1 

Pleading, § 774, p. 823 

Action on claim, 55 774, p. 823 
Nonpayment, 55 774, pp. 822, 823 
Payment, as defense, 8 777, p. 828 
Proceedings to enforce payment, 55 473, p. 
371 

Power to compel, § 473, p. 370 

Preferring one creditor of class, 8 471, p. 348 

Presentation, 

As essential, 55 407 
Evidence, 55 410 
Presumptions, $5 781, p. 873 

Hceeipt of assets by personal representa¬ 
tive, § 402, p, 332 

Primary liability, personal property, 8 470, p, 
3b 1 

Prior to allowance, 8 407 
Priority, payment out of order of, 8 471, p, 
347 

Probate court, jurisdiction of proceedings to 
enforce, 8 473, p, 370 

Proceedings to enforce, 8 473, pp. 370-374 
Promissory notes, giving of as sufllcient, 8 
408, p. 342 

Pro|H»rty available, 88 478-481, pp. 370-304 
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Payment—Continued, 

Claims—Continued, 

Protection in payment under authority of 
court, § 471, p. 348. 

Question for jury, § 78S, p. S07 
Heal property, liability for payment, § 47b, 
pp. 3(io-3(>3 

Recovery of overpayments, § 47(>, pp. Mob,* 358 
Refund, liability of creditor, £ 470. pp. 355- 
358 

Release by creditor, § 477 
Rents and profits, 

Application to for purpose of avoiding 
sale of real property, § 541, p. 480 
Liability for payment, $ 480 
Reservation or retention of assets, £ 475 

(Maim of executor or administrator, $ 402, 
pp. 330-333 

Payment of superior claim, § 471, p. 348 
Review, 

Payment by executor or administrator of 
own debt, £ 4(>2, p. 333 
Proceedings to enforce payment, $ 473, 
p. 353 

Sales under order of court, post 
Secured claims, 

Personal representatives, § 402, $ 333 
Primary liability, £ 470, ]>. 302 
Secured creditors, surrender of pledged se¬ 
curities, £ 4tJ8, p. 342 

Sequestration, enforcement of decree, 8 473, p. 

- 353 

Set-off or counterclaim, $ 408, p. 344 

Personal representative, £ 452, p. 333 
Proceedings to enforce payment, £ 473, 
p. 352 

Setting aside order in proceeding to enforce, 
£ 473, p. 353 

Special administrators, authority to pay 
debts, £ 10 40, p. 1311 
Special proceedings, £ 473, p. 351 
Statutory provisions. 

Compromise settlement, £ 400 
Execution to enforce, £ 173, p. 351 
Personalty, 

Insufficient for, £ 511, p. ISO 
Primarily liable for, £ 470, p, 301 
Power to enforce, £ 473, p. 350 
Property available for, £ 478 
Reservation of assets for, £ 475 
Sufficiency of, £ 408, p. 341 
Time of. £ 400 

Sufficiency, £ 408, pp. 311- 3 11 
Summary proceedings, enforcement, £ 473, 
p. 351 

SuiHM-ior claims, reservation of assets to pay, 
£ 471, p. 348 

Taxes, personal property as primarily liable, 
£ 470, p. 303 

Tender of property, £ 4OS, p. 343 
Testamentary provisions, extension of time* 
in accordance with, § 400 
Third persons, advancements for, £ 403 
Time, § 400 

Judgment or order for payment, £ 473, 
p. 352 

Transfer of assets, § 408, p. 343 


Payment—Continued, 

Cl aims—Con t i nued, 

Trust fund. 

Estate held as for payment, £ 457 
Payment out of, § 171, p. 3.4S 
Unauthorized payment, credit withheld, £ 851 

p. 1000 

Unliquidated claims, reservation of assets. £ 
475 

Unmatnred obligations, time of payment, £ 
400 

What law governs, ancillary administration, 
£ 1001 

Wrongful payment. 

Breach of administration bond, £ 003 
Out of trust funds. £ 471, p. 3Is 
Collection of assets, ante 

Contracts for payment of debt.-, liability on. £ 
201 

Corroboration of evidence of payment of claim 
£ 780, p. 881, nn. 51, 52 
Debt due estate, 

Application, £ 180 

Discharge of debtor by payment. £ 177 
Extension of time, £ 170 
Medium, £ 178 

Delay in payment of debt*. Interest on funds 1 
as chargeable, £ 213 
Distribution of estate, anti* 

Duty in respect to payment of, 

Claims. £ 457 
Debts, £ 307, p. 03 

Evidence, £ 785, p. 801; £ 785. p. S70. n 15. £ 
780, p, 877 ; £ 780, p. 880, >1. 15 
Action by or against repp* .entat i\e, * 785. 

p. 805 ; £ 780, p. 873 
Action for accounting, £ M0, p. 0!>S 
Action on claim, £ 785, p. 801: £ 780. p smi, 
li. 45 

Admissible under, 

(Scneral denial In action on rl.tjm minded 
estate, £ 782, p. MS 

(Seneral issue hi action on 'kdm agaiipt 
estate, £ 783. p. 8IS 

Plea in action on claim in la*or of «*■ 
late. £ 782, p. 817 

Pleadings in action on claim against es 
tate, £ 782. p. 847 

Checks as evidence, £ 7S5, p, 870, n 15 
Corroboration of evidence of payment of 
claim. £ 780, p, 881, nn, 51, 52 
Money borrowed from decedent. $ 785, p S03 
n. 22 

Necessity of proving nonpayment of claim, 
£ 781, p. 844 

Presentation of claim against estate. £ lib 
Proceedings to enforce payment of claims, 
£ 473. p. 351 

Services, board or lodgings. £8 7s5, p, 805; £ 
780, p. 803 

Implied power of sale of real property from 
general direction to pay debts, £ 275 
Instruction on payment, £ 7SS», p. 002 
' Judgment, 

Action against representative, £ 700, p, 5K)7 
Ordering payment of claims according to 
class, $ TOO, p. POD 
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r.-i \ incut —< 5mt inued, 

.1 udgnnmt Continued, 

Payment of judgment against representative, 
amendment as to payment, 8 70!) 
Proceedings to enforce payment of claims, 8 

173 , p. 352 

Mortgages, execution for purpose of pacing debts, 

5 20s, p. 1335 , n. 43 

Note, 

Diving of note as sufficient with respeet to 
payment, of claims, $ -HIS, p. 212 
Pleading nonpayment in action on note by 
personal representative, 8 772, p. SKI 

Order, 

Condition precedent to action on adminis¬ 
tration bonds, 8 071 

Payment of claims prior to order, § 407 
Proceeding to enforce payment of claims, 8 
172, p. 252 
0\erpa.\moiit, ante 

Parties to suds to subject land to payment, of 
debts, ji 711. p. 775 

PreMimption of payment, § 7S1, p. S52 
Hoard and Induing* J$ 781, p. S55 
Lap e of time, laches as barring action on ad- 
mini 4 ml ion bond, 8 077 
Legoey, 8 781, p, S50 

Receipt of assets by personal representative, 

8 HU!, p. 222 

Seta ices rendered, § 781, pp. .853 S55 
Pmpotj taken in payment of debts, capacity hi 
which held. 8 20S, p. 12M 
Puip »'*c of administration as including payment 
of debts. 8 2, p. 880 
(juestmu for Juries, 

Payment of claims, 8 7NS, p. 807 
Sen ices, 8 7*8, pp. SUP, !HIU 
Sale of real property For payment of debts, 8 274, 
p. 121 HI; 8 5 It) 

Implied power from general direction to pa> 
del Us, 8 27a 

Sales under order of court, post 
Sen Ices, pie.t 

Variance between pleading and proof in action 
imiiliist administrator, 8 7*2, p. .*50 
pciiaii ie ♦, 

1M-allowance of claim for money paid as penalty 
on taxes, 8 225 

Kvecator tie sou tort, allegation*. in . idt for stat¬ 
utory iHumlty, 8 HHIN, p. 1271 
Failure lo, 

Act omit by representative, 8 *25 
Pay cl.iini-, > 472 
Mi conduct, 8 212, p. 1250 

Peadcui > of another action as defeme in action for 
-e!lt» meat, 8 Mb, p. 001 

Pendente HP*. Administrator pendente lite, ante 
pensions, n^M*ts «s ineluding, 8 loo. u. i»1: 8 115, 

n. hi 

Per fraadem, replication by persona! representative, 
8 708, p, HIH 
Performance, 

15mtracl for services as question for jury, 8 7SS, 

p, HW 

Evidence as to performance of services in action 
on claim, 8 780, p. 802 

Periodical ucetuiutlnga by representative, jf 82,X 
34 1U.S.-U4 


Perishable property, 

Power of representative with respect to sale, * 
205, p. 1254 

Sales under order of court, time, 8 504 
Permission of court. Leave of court, ante 
Personal interest as affecting, 

Allowance for expenses in defending will, £ 
l 25, p. 121N 

Liability for costs, 8 820, p. 022 
Personal judgment. 

Against representative, 8 70(5, pp. 007-000 
Probate proceedings to compel accounting, § 848. 
p. 0X5 

Personal liability, 

Posts, 8 X20, pp. 027-023 
Distribution of estate, 

Delay in making payment or distribution, 8 
507 

Improper payment, 8 501, p. 400 
Overpayment, 8 501 

Voluntary payments without order or decree 
authorizing, 8 502 
Failure to, 

Account, 8 N25 
Pay claims, 8 472 
Interest on claim, 8 472 
Payment of claims, 

Failure to pay, 8 472 
Improper pa,Miami, 8 171, p. 3IX 
Personal performance of acts necessary in execution 
of trust, 8 14(5 

Personal prollt out of dealings 8 230. p. 1242 
Personal pivp*rty, 88 2011 222, pp. 1211-1271 
See, also. Properly, generally, post 
Acquisition by representative, 8 304 
Actions relating to, administrator as necessary 
party. 8 751 

Administrator pendente lite, right of possession. 
8 KUO. p. 1315 

Allowance to surviving spouse or family, liability 
for, 8 327, p. 10 

Appointment, title as vesting on, 8 200, p. 124 1 
Assets, status of, 8 07 

Authority in respect of, 8 21)0, pp. 1241 1241 
ItciicUrlnl interest in, 8 20!), p. 1212 
Charging representative with property received 
from decedent, 8 850, p. 1<H)5 
Claims, title as taken for purpose' of paying, 8 
200, p. 1242 

Contracts of decedent relating to, rights and 
duties as to, 8 202 
Control, 8 3(H) 

Discovery of assets, recovery in proceeding for. 
8 15S, p. 1122 

Disposition of, rights, 8 200, p, 1343 
Distribution of estate*, sale for purpose of, 8 
514 

Duration of, 

Right to possession, 8 300 
Title taken. 8 200, p. 1344 
Duty to sell, 8 30S 
Kx< hnnge of, liability for lows, 8 312 
Exclusive title, 8 200, p. 1312 
Execution salts purchase by representative, 8 301 
Fixtures, sale as personalty, 8 305, p. 1354, n. 30 * 
8 548, p. 400 

-huiiclul sale, purchase of property at, 8 304 
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Personal property—Continued, 

Mortgages, 

Authority to mortgage, § 303 
Rights and duties, § 301 
Sale of mortgages, § 307 
Nature of title, § 209, p. 1342 
Operation of law, title as acquired by, § 299, p. 
1342 

Order of court, 

Possession as requiring, § 300 
Sales under order of court, post 
Parties to actions relating to, § 738, pp. 701-765 
Action for wrongful sale by representative, 
§ 744 

Proceeding to set aside sale, § 321 
Partnership, purchase of decedent’s share by rep¬ 
resentative, § 304 
Payment of, 

Claims, primary liability, § 479, p. 361 
Debts, insufficiency of, § 541, pp. 479-4S2 
Sales price, § 316 
Pledge of, 

Authority to pledge, § 303 
Rights and duties in case of, § 301 
Possession, § 300 

Administrator pendente lite, § 1040, p. 1315 
Qualified title, property specifically bequeathed, 
$ 209, p. 3342, n. 10 

Redemption, pledged or mortgaged personalty, § 
301 

Relation back. 

Possession, § 300 
Title, 8 290, p. 1344 

Repairs of, allowance for expense, § 233 
Sale, 305-322, pp. 1351-1371 

Accounting by representative, § 322 
Advice of court, § 305, p. 1352 
Agent, § 311 

Payment of price, § 316 
Amount for which representative is charge¬ 
able, § 322 

Annual crops, § 305, p. 1354 
Application of x>rocoeds, $ 317 
Appraised value, § 312 
Auction sale, § 310 

Bill of sale as necessary to transfer title, 
§ 315 

Bona fide purchaser, § 320 
Bonds, § 307 
Pash terms, § 312 

<’hoses in action, § 306, pp. 1354-1357 
Coexecutors and coadministrators, rights and 
powers, § 1043, p. 1320 
Collection of purchase price, § 316 
Collusion, § 320 

Setting aside on ground of, § 321 
Commercial paper, § 300, p. 1356 
Common-law rule, § 305, p. 1351 
Condition, § 312 

Conditional sale contract, property held un¬ 
der, § 305, p. 1352, n. 15 
Conduct of, 5 310 

Consent, purchase by personal representative, 
§ 314 

Conveyances, 8 315 
Corporate stock, § 307 


Personal property—Continued, 

Sale—Continued, 

Credit sale, § 312 

Defenses to action for purchase price, $ 316 
Delegation of power, § 11 
Diligence, § 322 

Discharge of representative as affecting va¬ 
lidity, § 305, p. 1353 
Discretion, manner of sale, § 310 
Duty to sell, § 308 
Effect, § 318 
Effective date, § 309 

Election by beneficiary to take property in 
specie, § 305, p. 1351 

Error of judgment in conduct of, 8 310 
Evidence of price received, admissibility in 
actions oil administration bonds. $ 983, p. 
1224 

Execution sale, purchase by representative. 
§ 304 

False representations inducing, & 320 
Fixtures, sale ns personalty, § 305, p. 1351, 
n. 39; § 518, p. 190 
Fraud, § 318 

Setting aside on ground of, 8 321 
Good faith as essential, 8 322 
Implied warranty of title, 8 320 
Inadequacy of price as ground for setting 
aside, § 321 

Judgment sold as, § 305, p. 1351 
Judicial sale, purchase of property at, § 301 
Laches as affecting rigid, to attack, § 319 
Liability of representative, 8 322 
Manner, 8 310 

Misapplication of proceeds ns affecting titb* 
of purchaser, 8 320 
Mortgages, § 307 

Order of court. Sales untier order of court, 
post 

Overpayment, § 316 
Barth'S to, 

Action for wrongful salt' by personal rep 
resent at ive, 8 741 
Proceeding to set aside, 8 321 
Payment of price* 8 316 
Perishable property, § 305, p. 1351 
Personal liability of representative, If 322 
Personal representative as authorised to pur 
chase at, 8 314 
Persons making, 8 311 
Persons who may purchase, 88 313, 314 
Power to sell, $ 305, pp. 1351 1358 
Presumption, 8 318 
Price*, § 312 
Private sale, 8 310 
Proceeding to avoid, 8 321 
Proof of purchase, 8 320 
Public sale, 8 310 

Purchaser as required to see to application 
of proceeds, 8 317 
Ratification, 8 319 

Purchase by representative at own sale* 
8 314 

Reasonable time, 8 309 

Recital of authority in conveyance. 8 315 

Recovery of prices 8 316 

Relative of representative as purchaser, 8 313 
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Personal properly —Continued, 

Sale < 'ontinucd. 

Removal of representative as affecting va¬ 
lidity, s 305 , i>. 3353 
Representation, 8 320 
Representative as purchaser, § 314 
Resignation of representative as affecting 
validity, 8 303. p. 1333 
Host rations imposed by will, § 303, p. 1333 
Rexersimmry interest, in chattels, 8 303, p. 
1331, n, 30 

Rights of purchaser, § 320 
Security, § 307, n, 72; j$ 312 
Set off of debts due against purchase price, 
< 3Hi 

Setting aside, 8 321 

SptM ifie bequest as affecting power, 8 305, p. 
1353 

Statutory provisions, 8 303, p. 1331 
rompJhmeo with, 15 310 
Time, X 300 
Title. « 200, p. 1341 
Stock. $ 307 

Temporary administrator, 8 305, p, 1352, n. 
13 

Term*. § 312 

TestMMenfmy provision, $ 303, p. 1332; 8 300 
Tlurd persons, 

Proceeds of sale of property, § 317 
Purchase by representative, $ 314 
Time, $ 300 

Title of purchaser, 8 320 
Transfer of ti.ie, § 303, pp. 1331- 133S; § 

313 

I’liauthorized snt<*. § 320 
Validity, $ 31S 
Warranty, 8 320 
Setting aside sale of, $ 321 
Specific bequest, 

Power of sale. § 305, p. 1353 
Title, 8 200, p. 1312 
Statutory provisions, 

Hale. § 303, p, 1351 ; gg 300. 310 
Title, $ 200, p. 1311 

Termination nf title acquired, S 200, p. 3344 
Title, X 20th pp, 1311 1311 

Kill of sale as necessary to transfer title, 8 
315 

Duration, | 200. p. 1311 
Nature, | 200, p, 1312 

Qualified title, property speeitlcally be¬ 
queathed, fi 2« 10, p, 1312, U. 30 
Relation back, § 200, p. 1341 
Sale, $ 32U 

Spccilie bequest, g 200, p. 1342 
Terutiimtlou, i 20th p. 1344 
Vesting, X 20th p. 13H 
Trustee, title held as, fi 200, p. 1343 
i’sc of, X 300 

Vesting of title, X 20th p. 13H 
Waste, Inmitllriency to pay debts on account of, 
X 5H. p. !M 

Personal representative capacity, burden of proof, g 
7M. ji. K5H 

IVisMiial services, retativeH rendering for deceased, 
claim for. X 371, p. 300 
Personam, appointment, proceedings for, | 50 


Persons, 

Acting on behalf of estate, right to attorney’s fees 
and expenses, 8 S2G, pp. 030, 040 
Concluded by final settlement, 8 003, p. 1307 
Entitled to require accounting by representatives, 
8 830, PP. 043-040 

Who may he required to account, § 831, pp. 010- 
051 

Petition, 

Accounting, 

Action by or against representative for ac¬ 
counting, 8 770, p. tS4(), n. 2,0 
Action for accounting and settlement, 8 840, 

pp. 002-001 

Probate proceedings to compel, § 84,S, pp. 083, 
081 

Action based on personal represent alive’s mal¬ 
feasance or misfeasance, 8 770, pp. 833, 834 
Action by or against, 88 357-7(11, pp. 705-801 
Action for accounting, 8 770, p. 840, n. 30 
Action relating to trusts, 8 770, p. 841, n. 
44 

Administrator do bonis non against predeces¬ 
sor, 8 770, pp. 834, 835 
Replevin, 8 770, p. 830 
Action on claim. 

Against, estate, 8 774, pp. 818-S27 
lu favor of estate, 8 772, pp. 813-817 
Action to avoid decedent's sales or transfers, 8 
770, pp. 832, 833 

Action to sot aside decedent's fraudulent, convey¬ 
ance, g 777 

Appointment, 8 53, pp. 001-004 

Public administrator, 8 3051, p. 1337 
Temporary or special administrator, 8 1030, p. 
3303 

Removal of administration to equity, 8 830, pp, 002, 
003 

Replevin against executor, § 770, p. 830 
Sales under order of court, post 
Petitory actions by representative in forma pauperis, 
8 810, It. 08 

Phonographs, exemption from administration as house¬ 
hold furniture, 8 333, n. 81 
Physical disabilities, 

Administrator, competency as affected, 8 10, p. 
0 to 

Removal on ground or, 8 00, p. 1033, n. 20 
Piecemeal, presentation of elnlms in, 8 417, p. 107 
Place, 

Failure to allege place* of administration, 8 737 
Jurisdiction of administration as governed by 
place of, 

Ruslness, 8 18 
Death, $ 10 

Presentation of claims, 8 400 

Statement in notice to creditors, § 411, p. 
ISO 

Sales under order of court, 8 504 
Hearing on application, 8 508 
Notice as required to specify, 8 502 
Order or decree as required to tlx, 8 575 
Plantations, temporary management of by personal 
representative, 8 304 
Plea, 

Abatement. Plea in abatement, post 
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Plea—Continued, 

Accounting, 

Action for accounting and settlement, § 840, 
pp. 994, 995 

Probate proceedings to compel, § S48, pp. 983, 

984 

Actions by or against representatives, §8 7(52-767, 
pp. 801-S0S 

Mxecutors do son tort, § 10(58, p. 1374 

Foreclosure of, 

Mechanic’s lien, § 779, p. 839 
Mortgage, § 779, p. S37 

Administration bonds, actions on, § 9°2, p. 1218 
Claims, actions on, § 775, pp. 827-829 

Actions against several executors, § 773, pp. 

: 818, 819 

Claim in favor of estate, § 772, pp. 817, 818 
Demurrer, § 772, p. 818 

Costs, personal liability of representative plead¬ 
ing falsely, $ 820, p. 929 
Executors de son tort, actions against, § 1068, p. 
1374 

Foreclosure of, 

Mechanic's lien in action against administra¬ 
tor, § 779, p- 839 

Mortgage in action by or against personal 
representative, § 779, p. 837 
Legacy or distributive share, action for, § 778 
Limitations. Limitation of actions, ante 
Misfeasance or malfeasance by personal repre¬ 
sentative, action for, § 779, p. 834 
No unques executor or no unques administrator 
regarded as plea in bar. § 763. p. 802 
Payment, evidence admissible under plea in ac¬ 
tion Oil, 

Claim against estate, § 782, p. 848 
Claim in favor of estate, § 782, p. 847 
Pleno ndministravit, post 
Plene ndministravit praetor, post 
Premature commencement of suit against person¬ 
al representatives, $ 76(5 
Puis darrein continuance, 

Departure in replication, § 768, p. 810 
liaising termination of authority pending 
suit, § 763, p. 803 

Setting aside decedent’s fraudulent conveyance, 
action for, $ 777 
Special plea. Special, post 

Statute of nonclaim, matters to he proved, § 781, 
p. 844 

Plea in abatement, 

Administration bonds, actions on, § 982, p. 1218 
Executors do son tort, actions against, § 1068, 
p. 1374 

Foreign representatives, right to sue, § 1011 
Ne unques executor or ne unques administrator 
regarded as, § 763, p. 802 
Nonjoinder of parties in action on judgment by 
or against representative, 8 812 
Premature commencement of suit against per¬ 
sonal representatives, § 766 
Prematurity of action raised by, § 729, p. 730 
Puls darrein continuance raising termination of 
authority pending suit, § 763, p. 803 
Variance between process and declaration, 8 7(51 
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Pleading, 

Accounting, 

Actions for accounting and settlement, $ 849, 
pp. 992-996 

Probate proceedings to compel, § SIS. pp. 983, 
984 

Action by or against representatives, $8 756 78.“,, 
pp. 794-850 

Evidence admissible under pleading**. 8 782, 
pp. 845-848 

Independent executor, 8 1059 
Instructions on pleading, 8 789. p. 90(5 
Administration bonds, action on, 8 982, pp 1215 
l21il 

Administrator with will annexed, proceedings for 
appointment, 8 1032 
Admissions in pleadings, ante 
AHidavits of defense, ante 
Allowance or rejection of claims, 

Appeal from decision, 8 433, p. 254 
Proceeding for, 8 428, p. 236 
Amendment of pleading, ante 
Answer, ante 

Authority to sue or be sued, 8 758, pp. 796 798 
Dill, ante 
Demurrer, ante 

Discovery of assets, proceeding for, 8 161. pp. 
1127-1130 

Disputed elaims, ante 
Distribution of estate. 

Proceeding for, 8 620 

Refund on deficiency of assets, 8 511, p 
123 

Setting aside order or decree, 8 528, p. 151 
Executors de son tort, actions against, 8 1068. 
p. 1373 

Foreign representatives, 

Actions against, 8 1014 
Actions by, 8 loll 
General denial, ante 
General issue, ante 

Independent, executor, actions against, & 1059 
Insolvent estates, actions by creditors, 8 0M 
Inventory and appraisal, proceeding to compel. 
8 136, p. 1691 

Judgments by or against representative*, actinic* 
on, 8 812 

Nonclaim statute, necessity, 8 121 
Payment of claims. Payment, ante 
Petition, ante 
Plea, ante 

Plea in abatement, ante 
Presentation of claims. 

Affecting right to recover costs, 8 821. p. 931, 
n. S3 

Relief from failure to make, 8 423, p. 221 
Real property. 

Actions to recover or protect ijossessinn, $ 
25S 

Sale of real property, 

Gonlirmatlon proceeding, 8 280 
Proceeding to set aside, 8 294, p. 1326 
Removal proceeding, 8 91, p, 1041 
Replication, ante 

Revocation of letters, proceeding for, 8 85, p. 1021 
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Iills' -< 'onlinued. 

Solo el. 

Personal property, prom‘flings to set aside, 8 

521 

Real property, 

< ’nullnnal ion proceeding, >5 28t» 
Proceeding to sot aside, § 294, p. 1525 
Sales under order of court, post 
Security, proceedings to compel giving of, $ <57, p. 
990 

Service's, post. 

ScLolf or counterclaim, post 
Settlements of personal representatives, opening 
or setting aside, § PIS 

Specific performance, contracts of decedent re¬ 
lating (o real estate*, 8 257, p. 1279 
Surplusage, post 
Pledges, 

Allowance to surviving spouse or family, priority, 
s .m p. 41 

Application of proceeds, § 505 
Appointment proceedings as maintainable by 
pledgee, 8 51, n. OP 

Assets as security for individual debt, 8 259, p. 
Kite 

Authority to pledge personalty, § 505 
Cnoxocutors or eoadmiuistrators, 8 1045, p. 1522 
folleotiou of assets, duty of selling property 
pledged to secure debt, § 175 
t'onmds iftus of executors paying loans and re- 
ceising pledged collateral or proceeds there¬ 
of. $ ,sti.\ p. 1022, n. 92 
Inventory and appraisal, inclusion of pledged 
property, £ 155 

tinier of court as essential to pledge of personal¬ 
ty. ft 505 

Pleading in action against administrator to fore¬ 
close pledged stock, £ 77P, p. Ml, n. 45 
Presentation of claim against estate on debt se- 
< tired by, J{ 405 

Redemption of pledged personalty, it 501 
Rights and duties as to pledged personalty, £ 
501 

Title acquired by pledgee, 8 505 
Plene ndmlnistravit. 

Defense of, 8 701, p. 089 
Pica of, s 704. pp, SO 1 800 

Adadnlstration bonds, actions on, 8 982, p. 
1210 

Verdict, 8 085, p. 1220 
Amendment* 8 770, p. SI 1 

Burden of prmlng unadndnistcred assets, 8 
7M t p. s5K 

<*oncluslveness of judgment on failure to 
plead, 8 SOI 

rontlnuance of proceedings, 8 787, p. 805 
Costs, representatives entitled to, 8 822 
Departure In rejoinder, 8 70S, p, 810 
Discontinuance of action against one co- 
representative, 8 701 
Evidence, 

Admissible tinder plea, 8 782, p. 840 
To sustain, 8 780, p. 875 
Executors do son tort, 

Actions against, 8 1008, p. 1574 

Judgment in case of making or omission 
of plea, 8 1008, p. 1570 


Plene admiuistravit—Continued, 

Plea of—<'outiuued, 

Judgment, 

Action of debt suggesting devastavit af¬ 
fected by plea, 8 800, pp. 920, 921 

Oonclusiveness of judgment on failure to 
plead, 8 801 

Executor de son tort, judgment in case 
of making or omission of plea, 8 "1008, 
]>. 1570 

Probate* proceedings to compel accounting 
affected by absence of plea, 8 848, p. 
985 

Quamlo accidcmd, 8 790, p. 909; 8 812 
Question for jury as to existence of assets, 8 

788 , p. 890 

Replication to plea, 8 70S, p. 809 
Verdict on issue raised by, 8 790 
Verification, 8 771 
Withdrawal, 8 707 
Plene admiuist ravit praetor, plea of, 

Amendment, 8 770, p. 814 

Conclusivoness of Judgment on failure to {dead, fi¬ 
st H 

Departure in rejoinder, 8 708, p. S10 
Judgment in probate proceedings to compel ac¬ 
counting affected by absence of plea, 8 8-18, 
p. 985 

Sufilciency of allegations, 8 704, p. 805 
Possession, 

Assets, 8 127 

Polled ion of assets, 

Rurdeu of proof, 8 109, p. 1145 

Loss through failure to take. 8 185 
Discovery of assets, trial of right, of, 8 159. 

p. 1121 

Ownership as established, 8 125, p 4 1085 
Distribution of estate, decree as establishing right 
to, 8 529, p. 457 
Lease, liability for rent, 8 200 
Personal property, 8 500 

Presumptions as to possession of decedent’s es¬ 
tate, 8 781. p. 851 
Real property, post. 

Sales under order of court, purchaser's right to 
maintain action for, 8 015 
Posthumous child, 

Allowance for support, 8 550, p. 57 
Burden of proving birth in action for compulsory 
accounting, 8 819, p. 990 
Posting of notice. 

Appointment, proceedings for, 8 55 
Before stating and settling accounts, 8 840, p, 
979 

Sales under order of court, 

Application for order, 8 504, p. 522 
Notice of salt*, § 592 
Post-nuptial agreement, 

Administrator, appointment as, 8 55, p. 920 
Widow’s allowance, waiver by, 8 541 
Postponement, 

Pinal accounting and settlement, 8 829, p. 945 
Presentation of claims, time, 8 407 
Sales under order of court, 8 594 
Settlement of accounts, 8 829, p. 944 
Poverty, executor, disqualification of, 8 2vS, p. 915 
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Power of t 

Appointment, assets as including property sub¬ 
ject to, § 121 

Attorney, coexecutor’s right to sue under power 
from other executors, § 1046 

Powers, 

See, also. Authority, and duties, ante 
Delegation of power, ante 
Discharge as terminating, § 79 
Prayer for process, failure to state capacity of per¬ 
sonal representative, § 758, p. 70S, n. S4 
Predecessor in office, responsibility for acts of, § 242, 
p. 1248 
Preferences, 

See, also, Priorities, post 
Allowance to surviving spouse or family, § 323 
Appointment, ante 

Claims, against insolvent estates, § 685, p. 650 
Creditors, 

Insolvent estates, creditors of same as class 
not entitled to preference, § 685, p. 658 
Right to give, § 460 

Sales under order of court, petitioning credi¬ 
tor as obtaining preference, § 546 
Payment of claims, pleading, § 775, pp. 827, 828 
Trial of actions by or against representatives, § 
787, p. 895 

Preliminary examination, discovery of assets, § 1G3 
Premature, 

Appointment, 

Collateral attack on, 8 76, p. 1005 
Kffect, § 73 

Revocation of letters on grounds of, § 84, p. 
1018 

Bill for removal of administration to equity, § 839, 
p, 003 

Commencement of actions, § 720, pp. 726-731 
Action to settle estate, § 840, p. 087 
Allegations negativing, 8 760 
Amendment alleging premature commence¬ 
ment, § 770, p. 812, li. 6 
Plea, 8 766 

Special demurrer raising objection, 8 769 
Delivery of letters, 8 69 
Distribution of estate, 

Premature proceedings, 8 516 
Waiver of objections to, 8 501, p. 407 
Grant of letters of administration, 8 52 
Motion for extra allowance against representa¬ 
tive, § 819 

Proceedings in probate to compel accounting, 8 
848, p. 981, n. 30 
Presentation of claims, 

Action commenced against representative as suffi¬ 
cient demand, 8 415 

Action on claim, necessity of presenting in case of, 
8 300 

Additional affidavit accompanying claim, § 418, p. 
201 

Administration expenses, § 401 
Admissions, effect of, § 419 

Affidavit, display or profert of claim accompanied 
by, § 415 

Agent, authority to make, 8 410 
Alimony, unpaid allowance for, § 398, p. 164 
Ambiguity, statement, § 417, p. 194 


Presentation of claims—Continued, 

Amendment, 

Pleading alleging presentation, 8 774, p. 820, 
n. 99 

Second presentation as, 8 421 
Statement of claim, § 417, p. 199 
Ancillary administration, 8 1003 
Application for relief from consequences of fail¬ 
ure to make, § 423, p. 220 
Assignment, 

Presentation by assignee, 8 410 
Subsequent thereto, effect of, 8 391, p. 158 
Attorney, presentation to, § 410 
Attorney’s fees, § 398, p. 164 
Bar as result of failure to make, 8 422, p. 212 
Bills and notes, payee as authorized to present, 
§ 410, n. 5 

Bond, claim arising under, § 398, p. 164 
Breach of contract, claim for damages for, 8 398. 
p. 164 

Bringing to notice of representatives, 8 415 
Burden of proof, § 419; 8 784, p. 859 
Disputed claims, 8 452, p. 279 
Casual conversations with personal representa¬ 
tives as sufficient, 8 117, p. 191 
Certainty, statement of claim, 8 417, p. 197 
Change in administration, effect of, 8 391, p. 158 
Claims required to he presented, 88 398 103. pp. 

102-178 
Clerk of court, 

Delivery of claim to as sufficient, § 415 
Presentation to, 8 410 
Commencement of suit as, 8 396 
Sufficiency, 8 415 
Computation of time for, 8 400 
Condition precedent to action, 8 700, pp. 674 680 
Construction of statutes relating to, 8 397 
Constructive notice to creditors, 8 411, p. 189 
Contingent claims, 8 400. p. 109 
Contract., claims founded on, 8 398, p. 163 
Copy of claim, production of, 8 417, p, 197 
Corporations, requirements as to, 8 398. p. 163 
Costs, estate’s liability affected I»y presentation, 
8 821, p. 934 

Counties, debts due to, 8 399 
Court, 

Filing or presentation to as sufficient, 8 415 
Presentation to, 8 410 

Covenant, claim for damages for breach of. 8 398. 
p. 164 

Creditors, 8 410 

Right to accounting dependent on presenta¬ 
tion, 8 830, p, 916 

Deatli of decedent, claims arising after, 8 401 
Defective presentation, estoppel as resulting, 8 
421 

Delay in presenting, effect of, 8 422, p, 210 
Demurrer for failure to allege presentment, 8 770 
Devastavit, claim founded on, 8 398, p. 100 
Discharge of debt as result of failure to make 
due presentation, 8 422, p. 210 
Discretion of court, relief from consequences of 
failure to make, § 423, p. 222 
Display of claim as sufficient, 8 415 
Distributees, 

Claims of, § 398, p. 307 
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Presentation of claims—Continued, 

I )ist rihutees - (’outinuod. 

Notice to, 8 4111 

Docket entry as evidence of filing, § 410 
Domiciliary representative, 8 1003 
101 feet of, $ 421 

Failure to make due presentation, 8 422, pp. 
212-217 

Encumbered property, exoneration of, § 403 
Enforcement of trusts, 8 308, p. 11 m 
E ntirety, present at ion in, 8 417, p. 107 
Equitable claim, § 30,S, p. 10.7 

Equitable owner of claim, presentation by, 8 410 
Estoppel, 

Defective present ation, § 421 
NonproMMitution as defense, 8 424 
Proper presentation, estoppel to deny, $ 7(K), 
p. OStl 

Evidence as to, 8 410 

Faihre to present as admissible under gen¬ 
eral issue, 8 TS2, p. 818 
l*r««e -ding for relief from consequences of 
failure to make, 8 423, p. 222 
Uebuttiug proof of presentation, 8 785, p. 803, 

it. 21 

K\eii.«e<s for failure to make, 8 123, pp, 217 221 
FAhibitinu of elaim, 8 414 

To personal representative, 8 304, p. 157 
Fa parte proof of at time of presentation, 8 304, 
p, 15S 

Extension of time for, 8 ION; 8 423, p, 217 
Failure to make due presentation. 

Administration bond, failure to pay elaim as 
breach of, 8 003 
MlTeel of, 8 122, pp. 212 217 
Excuse for. 8 123, pp. 217 221 
tteiief in ease of, 8 423, pp. 217'224 
Within time limited by law of decedent's 
domicile, right to recover against foreign 
representative, 8 Ib13, p. 1208 
Federal statutes, elahus arising tinder, 8 307 
Filing of elaims, 

Answer alleging failure to tile. 8 775, p. 827, 
n. 03 

Flooding in net ion. 

For money hud and received, 8 774, p. 
821 

On elaim, 8 774, p, 821 

Proof in action to set aside fraudulent eon- 
\eymiee. 8 7M, p. 841 
Findings, 8 700 

Kmeehistire of mortgage, preservation of defense 
which might he pleaded on, 8 308, p. 105 
Foreign statute, effect of, 8 301, p. 158 
Form of statement, 8 417, p, 101 
Fraud, delay due to, 8 423, p. 217 
Frequency of notice to creditors, 8 411, p. ISO 
Funeral exjieuses, claims for, 8 401 
tJarnlsiiment, preservation of rights inquired by, 
8 308, p. 105 

(oiarauty contract, claim arising out of, 8 308, 
p. 1*13 

Cuurdhm as authorim! to presold, 8 410 
Heirs, 

Claims of, 8 308, p, 1U7 
Notice to, 8 H3 


Presentation of claims—Continued, 

Indemnity contract, claims arising out of, § 308, 
p. 1(13 

Independent executor, § 1058 
Indulgence, request for as evidence of presenta¬ 
tion, § 410 

Insolvent estates, ante 

Interest as dependent on, miniatured elaims, 8 
400, p. 173 

Interruption of time for, § 407 
Intervention, necessity of presenting as dispensed 
with by, 8 300 

Issue as to presentation raised by pleading, § 781, 
p. 843 
Judgment, 

Claim reduced to, 8 308, p. 108 
Evidence of presentation as result of, 8 410 
Jury (p lest ions as to, 8 410 

Knowledge of existence of debt, necessity as af¬ 
fected, 8 305 

Date claimants, assets subject to, 8 422, p. 215 
Legatees, notice to, 8 413 

Liability for acts as executor or administrator, 

8 308, p. Kiti 
Limitation of actions, 

(Jencral statutes as applying to, 8 405, p. 180 
Necessity of present at ion, 8 732, pp. 743-745 
Suspension of operation of limitation stat¬ 
utes, 8 732, p. 740 

Lost Instrument as basis of, production of orig¬ 
inal or copy, 8 417, p. 108 
Mailing to representative, siitllcieucy, 8 415, n. 22 
Manner of tiling or presentation, 8 415 
Mortgages, claims secured by, 8 403 
Necessity, 88 304 300, pp. 150*101 

Commencement of suit as dispensing with, 

8 300 

Cross-action in suit by executor as dispensing 
with, 8 300, n. 57 

Knowledge of existence of debt as affecting, 

8 305 

Suit on claim ns affecting, 8 300 
Next friend, 8 410 
Nonclaim statutes, 

Claims arising under, 8 307 
Compliance with, 8 422, p. 212 
Controlling effect as to claims required to be 
presented, 8 308, p. 102 
Time of presenting as governed by, 8 405, p. 
180 

Nonresident, creditors, 8 308, p. 103 
Not lee, ante 

Objection of nonprcsontaUon, right to raise*, 8 
422, p. 210 

Original affidavit, accompanying claim, 8 418, 

p. 201 

Original instrument or copy production of, 8 417, 
p. 107 

Partnership, claims arising out of, 8 308, p. 104 
Payment by representative us evidence of, § 410 
Payment prior to, 8 407 
Period of notice to creditors, 8 411, p. 180 
Personal liability in respect to claims not pre¬ 
sented, § 422, p. 314 


1495 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Presentation of claims—Continued, 

Personal representatives. 

Claims of, § 402 

Time for, § 403, p. 1S1 
Notice to, § 413 
Presentation by, 8 410 

Persons by and to whom presentation made, § 410 
Piecemeal, § 417, p. 197 
Place of, § 409 

Statement of in notice to creditors, § 411, 
p. 189 

Plea in bar raising failure to present, § 773, 
p. S29 
Pleading, 

Action on claim, § 774, pp. 820-822 
Nonclaiin statute, § 424 

Proceeding for relief from failure to make, 
§ 423, p. 221 

Pledges, debts secured by, § 403 
Postponement of time for, g 407 
Prayer for allowance, necessity of, § 417, p. 193, 
». 40 

Presumptions as to, § 419 

Principal and surety, claims l>v surety paying 
principal’s debt, $ 398, p. 104 
Probate court, § 409 

SuincSeucy of presentation to, § 413 
Procedure, relief from failure to make presenta¬ 
tion, g 423, p. 220 

Production of original instrument or copy, § 417, 
p. 197 

Profort, or claim as sulHcsent, § 413 
Proof, 

Necessity of proving or presenting, S 413 
Notice to creditors, g 411, p. 190 
Presentation, necessity of proof, § 781, p. 814 
Public debts, g 399 
Public ation of not ice, 

(h'editors, notice to, 8 411, p. 180 
Sulliciency of, $ 411, p. 188 
Reformation of mortgage, claim for, $ 398, p. 103 
Rejection of claim as evidence of, § lit) 

Relief in case of failure to make, g 423, pp. 217- 
224 

Request for indulgence as evidence of, § 119 
Requirements as to, gg 398 403, pp. 102-178 
Retention of portion of fund in claimant’s hands, 
satisfaction by, § 398, p. 103 
Retroactive effect of statutory provisions, g 397 
Review, decision on application for relief from 
failure to make presentation, 8 423, p. 223 
Revival of judgment against estate, suit against 
administrator for, $ 398, p. 108 
Second presentut ion. 

Change in administration as mini ring, § 394, 
p. 158 

Treated as amendment, § 421 
Secured claims, §g 308, 403 
Security, effect on, g 421 
Separate and distinct claims, g 417, p. 197 
Separate maintenance, unpaid allowance for, § 
398, p. 104 

Services to decedent, claims founded on, § 398, 

p. 104 


Presentation of claims—Continued, 

Sot-off or counterclaim. 

Claim paid without presentation, use as off¬ 
set, g 724 

Necessity of previous presentation, § 722 
Signature to statement, $ 417, p. 191 
Signed instruments, production of original or 
copy, § 417, p. 198 
State, debts due to, 8 399 
Statement, § 417, pp. 194-200 
Ambiguity, § 417, p. 194 
Amendment, $ 417, p. 199 
Amount of claim, § 117, p. 100 
Cause of action shown by, $ 417, p. 190 
Certainty, § 417, p. 197 

Compliance with statutory requirements, g 
417, p. 193 

Definiteness, $ 417, p. 197 
Form and requisites, g 417, p. 191 
Name of claimant and of den dent to be 
shown, $ 417, p. 190 
Secured claim, 1? 417, p. 198 
Showing as to liability, § 117, p. 195 
Signature to, g 117, p. 191 
Technical accuracy, $ 417. p. 191 
Writing as essential, g 417, p. 191 
Statement of time for presenting, notice to rn .! 

tors, $ 411, p. 189 
Statutory provisions, $ 397 

Contingent claims, 8 409, p, 171 

Effect of failure to make, $ 422, p. 212 

Excuse for failure to make, g 423, p. 217 

Exhibition of claims, g il l 

Extension of time for. § 123, p, 218 

Maimer of tiling or presentation, g 115 

Net ess it y for, g 39!, p. 15fS 

Notice, $ 413 

Place of, $ 409 

Production of original instrument or cop>. 

8 417, p. 197 
Statement, g 417, p. 195 
Time for, $ 405, p. 179 
Verification, 8 418, p. 201 

Vouchers, production in support of claim-. 
S 117, p. 198 
Stockholders’ liability, 

Claims based on, if 398, p. 107 
Persons authorized to present claim based on, 
g 110 

Substitution or parties, etTeet of, g 591, p. 158 
Sutiiciency of, g 415 

Condition precedent to action, g 700, p. tits 
Evidence, g 419 

Temporary administrator, claims of, g 402 
Temporary alimony, $ 39K, p. pit 
Temporary withdrawal, g 120 
Tenants in toinmon. Halm for rents collected h.v 
deceased cotcuanf, g 398, p. 10 i 
Testamentary provisions, eiTi ct of, g 394, p. J5s 
Time, gg 405 -408, pp. 179-181 

Absence of representatives as affecting, g 407 
Amendment of statement, g 417, p. 199 
Ancillary administration, g 1003 
Appeal from probate as affecting, g 407 
Application for relief from failure to make, 
g 423, p. 221 
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Prescutaf ion of Haims (’out iiiitod, 

Time—< 'out iuued. 

Appointment of representative, ft 405, p. INI 
liar in respect. to claim not tiled within time, 
ft 405, [). 180 

< 'otnincneement of period, ft .10-1, p. 181 

< imputation of, ft -HM> 

Death or disappearance of creditor as affect- 
iit^c, ft 107 

Extension of. ft JOS; ft 425, ]>. 217 
Eraudnleni concealment as affecting opera- 
tion of statute, ft 107 
Insolvent estates, $ 070, pp. 010, 050 
interruption of statute, 8 107 
Inventory as determining:. $ Ida, p. 1<S1 
1,Imitation as to, § 10a, p. 170 
Notice to enulitors, § -111, p. ISO 
Order of court lixtng, ft 105, p. 170 
Personal representative, presenting claim of, 
ft 10a, p. OS I 

Dividing hi action on elaim, ft 771, p. 821 
Postponement, ft 107 

Premature dDelmrge of representative as 
a!feet 111K. ft 107 

Prcnriluro presentation, ft 10a, p. ISO 
SeaM»ii:il»le present at ion, ft 10a, p. 170 
Statutory provision living, v 105. p, 170 
Vacancy in ofliee of representative as af- 
fetiing, ft 107 
War a - aft acting, § 107 
Tort, claims laced on, ft HON, p. 100 
Trudec proeevs, claims against estate of trustee 
in, ft HON. p. 101 

Trusts, claim" for tried Hinds and enforcement 
of trusts, ft H0S, p. Ida 
1 "lilted State", debts dm* to, ft HOP 
rnlbpiblnted claims, ft loo, p. 170 
Cumiiturcd (Maims, ft 'ItHi, p. 172 
Variance between claim and complaint in action 
on claim, ft 771, pp Nib, Kin 
Verltication of claim, ft UN, pp. 200 207 

Vellcbel’s, 

tiisplay oi pmfert of claim accompanied l»y. 
ft nr. 

Pmdueiioa in support of, ft H7, p. 10N 
Wage-, elaim for, ft 00s. i*. HU 
Wnhei, * 121; ft 700, p. 070 

Endure to present within time as, ft H01, p, 
IbN 

Nitihv to creditor", irregularities in, ft MU, 
}!. It HI 

War, !ime fur as afiVt ted, ft 0*7 
Weight of evidence as to, ft HO 
Willow’s award out of personal property, ft H0S, 
p. Ido 
Wills, 

Pliilm arising out of agreement to mala*, 
ft HON, p. 1115 

Kffeet of provisions in, ft HOI, p. l’*S 
Withdrawal of, ft T20 

Written claim, prerequisite to personal llahillty 
iif representative for costs, ft 820, p. HH1 
Written Instrument, claim founded on. ft 117, 
p. 107 

Written statement, necessity, ft 117, p. 101 


Presentation of grounds of review in actions by or 
against representatives, ft Nl(> 

Preservation of estate, 

Creditors, resort to equity for purpose of, ft 102 
Engaging or continuing in business for purpose 
of, ft 104 

Expenses in connection with, allowance of credit 
for, ft 258, p. 12-JO 
Presumptions, 

Accounting and settlement, 

Actions for, ft Nil), p. 000 

Annual account, orders approving presumed 
made on proper proof, ft 010, n. 55 
Presumption of from lapse of time, ft 812, 
]). 075 

Regularity of fund settlement, ft 01)4, p. 1100 
Review of order or decree, ft 0HH 
Accounting proceedings, ft 805, p. 1080 
Actions by or against personal representatives, 
ft 78 1, p. 850-85(1 

Judgment in favor of representative, pre¬ 
sumptions in actions on, ft 812 
Administration bonds, actions on, ft OSH, p. 1221 
Administrator do bonis non, validity of appoint¬ 
ment, ft 1021 

Allowance or rejection of claims, ft -128, p. 228, 
n. Id 

Appeal from decision, ft 455, p. 255 
Allowance to surviving spouse or family, 

Appeal, ft HOI, p. 81 

Male of property as for lawful purpose, ;} 

002, p. 88 

Validity of judgment, ft H01, p. 70 
Appointment, ante 

Assets, ownership of property, ft 125, p. lost 
(Maims, verification of, ft 418, p. 202; ft 410 
Collection of assets, proceeding for, ft 100, p. 111H 
Compensation of personal representuli\e, pre 
sumption on appeal as to correctness of order 
of allowance, ft SNO, p. 1000 
Cimsideration for agreement to settle estate*, ft 
NHd, n. 87 
J >eath. 

Person on whose (‘state administration is 
sought, ft Hi 

Proceedings for appointment of temporary 
administrator, ft 1050, p. 1504 
Devastavit, ft 2IH 

Diseovery of assets, p meet sling for, ft 102 
Disputed claims, 

Appeal from order or Judgment of probate 
court, ft 155. p. 501 

Proceedings in probate court, ft 152, p. 277 
Distribution of estate, ante 

Evidence, presumption from failure to product*, ft 
7M, p. 852 

Executors do son fort, actions against, ft 1008, p. 
1575 

Klnal settlement, regularity, ft 004, p. 1100 
<h>od fait it, discharge of duty, ft 25 1 
(■rant of letters, ft 00 

Instructions on presumptions in actions by or 
against representatives, ft 780, p, 001 
Misappropriation, arising from failure to account, 
ft NH5 

Mortgages, validity of, ft 208, p. 15H4, n. 58 
Dei»t secured, ft 208, p. 1550 
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Presumptions—Continued, 

Necessity of administration, § 5, p. 883, n. 55 
Lapse of time, § 7 

Notice, presumption of notice before stating and 
settling accounts, § S-16, p. 9S0 
Ownership of claim against insolvent estate, § 
680 

Payment, ante 

Personal property, sale of, § 31S 
Presentation of claims, § 419 

Public administrator, jurisdiction as to appoint¬ 
ment, § 1051, p. 133S 
Qualification, §§, 71, 74 
Removal, appeal from order, § 91, p. 1048 
Residence of decedent, relying on foreign decree 
in issuing ancillary letters, § 994 
Retention of assets for payment of debts, § 402, 
p. 332 

Revocation of letters, § 85, p. 1025 
Sale of real property, 

Proceedings to set aside, § 294, p. 1320 
Testamentary authority, § 289 
Sales under order of court, 

Action for purchase money, §, 603, p. 576 
Annulment proceedings, § 626 
Bond, § 590 

Confirmation of, § 607, p. 581 
Conveyances, § 651 

Jurisdiction of proceedings for, § 560 
Notice of proceedings, § 565 
Order or decree of sale, § 57S, p. 539 
Proceedings to, 

Perfect rights of purchaser, § 645 
Set aside, § 626 

Ratification of improper purchase by per¬ 
sonal representative, § 599, p. 566 
Review of proceedings, § 584, p. 545 
Sufficiency of personalty to pay debts, § 571 
Services, post 

Waiver of defense as to prematurity of action, 
§ 729, p. 731 

Price, 

Goods furnished decedent, variance in action 
against representative, § 783, p. 850 
Sales under order of court, 

Annulment for inadequacy of, § 622, p. 602 
Duty of obtaining best possible price, § 597 
Order or decree as required to specify, $ 575 
Prima facie evidence, 

Actions on administration bonds, § 983, p. 1225 
Inventory as, § 138 
Letters of administration, § 71 
Validity of appointment, § 74 
Principal and agent, 

Distribution of estate, appearance by agent, § 
519, p. 434 

Embezzlement by agent, liability for, § 242, p. 
1248 

Employment of agents, allowance of credit for, 
$ 234 

Executor de son tort, liability of agent as, § 
1064, p. 1363 

Loss of assets through negligence or fault of 
agent, liability for, § 248, p. 1256 
Misappropriation of funds by agent, liability for, 
S 242, p. 1248 


Principal and agent—Continued, 

Presentation of claims, agent as authorized to 
make, § 410 

Ratification of contract made by agent, $ 146 
Rejection of claims, service of notice of rejection 
on agent, § 426, p. 230 
Relationship of, § 3, p. 879 
Sale of, 

Personal property, employment of agent to 
make, § 311 
Real property, 

Delegation of testamentary power to 
agent, § 280 

Testamentary authority, agent as au¬ 
thorized to purchase, § 287 
Sales under order of court, conveyance by agent. 
§ 048 

Principal and surety. Sureties, generally, post 
Printing, expense of, allowance for, § 238, p. 1240 
Priorities, 

See, also, Preferences, ante 
Allowance to surviving spouse or family, £ 338. 
pp. 42-45 

Claims, §3 458-161, pp. 307-330 

Abolishing by statute, § 461, p. 309 
Administration expenses, g 461, p. 313 
Ancillary administration, what law governs. 
§ 100-1 

Annuity, £ 461, p. 322, n. 48 
Antenuptial contracts, claim under, fi 461. 
p. 322 

Assessments, § 161, p. 316 
Attachment secured by creditor as affecting. 
§ 461, p. 310 

Attorney’s fees, administration of estate, 8 
461, p. 314 

Burden of proof as to, $ 461, p. 328 

Common law, 8 460 

Compensation, 

Award, $ 461, p. 323 
Personal representative, 5 859 
Conflict of laws, $$ 459 
Contingent debts, $ 461, p. 322 
County, debts due to, g 461, p. 315 
Creditor’s right to preference, # 460 
Debts of same class, g 461, p, 310 
Death of debtor as fixing rights in reaiiect of. 

$ 461, p. 309 
Debts, 

Incurred by representatives, $ 461, p. 
321 

Same class, g 461, p. 310 
Deficiency, claim for, $ 461, p, 325 
Diligence of creditor as affecting, $ 401, p, 
310 

Docketing of judgment as affecting, g 4111, p. 
325 

Encumbered property, J 461, p. 311 
Specific liens, § 161, p. 325 
Engaging or continuing in business, § 461. 
p. 314 

Debts incurred, 8 *61, p, 321 
Enrollment of Judgment as affecting, g 461. 
p. 325 

Enumeration of preferred claims as affecting, 
8 461, p. 311 

Equitable assets, 8 461, p. 311 
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Priorities—Continued, 

Claims—Continued, 

Fiduciary relations, claims founded on, § 
401, p. 310 

Foreclosure decree, § 401, p. 324, n. 05 
Foreign fiduciaries, § 401, p. 321 
Foreign judgment as basis of, § 461, p. 32 1 
Funeral expenses, payment out of general 
assets, $ 401, p. 312 
General assets, 8 101, p. 311 

.Lien as entitled to preference out of, $ 
•101, p. 325 
Governing law, 8 450 

Governmental agencies, debts due to, § 4G1, 
p. 315 

Hospitalization expenses, § 461, p. 313, n. 42 

Income taxes, § 461, p. 316, n. 81 

Inter sosc\ § 461, p, 324 

Interest on preferred claim, § 404, x>. 338 

Judgment against decedent, § 401, p. 323 

Laborers, § 101, p. 310 

Last: illness, expenses of, § 461, p. 317 

legacies, etc., 8 484 

Legislative power to regulate, § 401, p. 300 
Lien, property subject to, § 461, p. 324 
Liquidated demands, § 161, p. 322 
Local administration laws as controlling, 8 
401, p. 301) 

Loss of, 8 461, p. 320 

Mandatory statutory provisions, § 461, p. 
300 

Money burrowed to pay expenses of last 
illness, § 461, p. 318 

Mortgages, liens based on, § 461, p. 326 
Objection or exception, account of personal 
representative, 8 880, p. 1070 
Old age security relief furnished, § 401, p. 
316, n, 76 

Order of, 8 461, p. 300 

Payment out of order of priority, § 471, p. 
347 

Personal representative, 

Debts Incurred by, 8 461, p. 321 
Right to give preference, 8 460 

Debts of same class, 8 101, p. 310 
Preferred claims in general, 8 461, p. 311 
Proceedings for classification, § 461, p. 32X 
Pro rata payment of debts of same class, 8 
461, p. 310 

Provisions furnished decedent or family, 8 
461, p. 321 

Public debts, 8 161, p. 811 
Refund by creditors, 8 476, p. 355 
ttelief furnished decedent, 8 461, p. 316, n. 
76 

Kent, 8 461, p. 310 

Sales tax, § 461, p. 317, n. 81 

School districts, debts due to, 8 461, p. 315 

tfervlee, 8 461, p. 310 

Services rendered decedent, 8 461, p. 318 
Sovereignly, debts due to, 8 461, p, 314 
Specialty debts, § 460 
Specific Hens, 8 461, p. 325 
State, debts due to, 8 461, p. 315 
Statutory provisions, 8 461, pp, 308-330 
Fiduciary relationship, claims based on, 
i 461, p. 320 


Priorities—Continued, 

Claims—Continued, 

Stock assessment, claim under, § 461, p. 322 
Taxes, § 461, p. 316 
Telephone bill, § 461, p. 323 
Testamentary provisions as affecting, § 461, 
p. 300 

Time of filing or proving as affecting, § 461, 
p. 323 

Tort claims, 8 461, p. 322 

Trust funds, § 461, p. 310 

Unemployment insurance, § 461, p. 316, n. 76 

United States, debts due to, § 461, p. 314 

Vendor’s liens, § 461, p. 326 

Wages, § 461, p. 318 

Waiver of, § 461, p. 330 

Workmen’s compensation, § 461, p. 316, n. 76 
Compensation of personal representative, § 850 
Debts, affected by judgment, § S00 
Distribution of estate, § 484 
Funeral expenses, common law, § 460 
Judgment against personal representatives, § 800 
Private accounting and settlement by representatives, 
§ 836 

Private sale, 

Personal property, § 310 
Real property, testamentary authority, § 284 
Sales under order of court, § 50G 
Privity, 

Administrator de bonis non and predecessor, 8 
1020 

Ancillary and domiciliary representatives, § 008 
Probate court, 

Accounting, 

Equity, accounting in as staying proceedings 
in probate court, 8 840, p, 1000 
Jurisdiction of accounting proceedings, 8 840, 
pp. 065-071 

Proceedings to compel, 8 818, pp. 080-086 
Right to require, 8 830, pp. 04X, 040 
Allowance or rejection of claims, 8 428, pp. 231 - 
238 

Power to accept or reject report of commis¬ 
sioners, 8 427, p. 233 
Setting aside allowance, 8 430, p. 230 
Allowance to surviving spouse or family, juris¬ 
diction of proceedings for, § 355 
Appointment of commissioners to pass on claims, 
8 427, p. 231 
Approval of claims, 

After allowance by personal representative, 
8 426, p. 227 

Claims of executor or administrator, § 300 
Arbitration, disputed claims, 8 4 12 
Attorney’s fees, discretion as to allowance of, 8 
223, p. 1214 

Bills and notes, power to confer authority on 
representative to execute, 8 203 
Borrowing money, power to confer authority on 
representative to borrow, 8 202 
Classification of claims, 8 461, p. 328 
Clerks, appointment of administrator during va¬ 
cation or recess, § 14 
Collection of assets, 

Adverse claim to property, orphans’ court, 
8 176, n. 21 

Jurisdiction in respect of, § 160, p. 1140 
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Probate court—Continued, 

Collection of assets—Continued, 

Proceedings in orphans* court, § 169, p. 114 L 
Third party claims to property, surrogate’s 
court, § 176 

Compromise of claims, approval of, § 409 
Constitutional provisions, jurisdiction over dis¬ 
puted claims, § 440, p. 270 
Contracts, binding effect of contracts made with 
sanction of, § 198 
Disco ve ry p mooed i ngs, 

Jurisdiction, §. 157 

Orphans’ court, § 840, p. 900, n. 00 
Trial of issue as to title or right to posses¬ 
sion, § 159, p. 1125 

Discretion, necessity of administration, § 9 
Disputed claims, generally, ante 
Distribution of estate. 

Jurisdiction of proceedings, § 514; § 524, p. 
441 

Setting aside or correcting decree, § 528, pp. 
4*48, 4!9 

Engaging or continuing in business, authoriza¬ 
tion, § 194 

Equity jurisdiction of accounting proceedings 
notwithstanding pending probate proceed¬ 
ings, § 849, p. 986 

Execution issued by, § 806, p. 916 

Executor de son tort, jurisdiction, § 101 >S, p. 1371 

Expenditures, source of authority to allow, £”217 

Insolvent estates, jurisdiction, § 670 

Inventory and appraisal, 

Power to determine controversies with re¬ 
spect to, § 156, p. 1090 
Return to for record, £ 135 
Jurisdiction, § 1 

Administration bonds, actions on, § 980 
Compelling representative to account, § 859, 

p. 1)60 

Determination of, $ 14 
Removal of proceeding, § 91, p. 1040 
Leave to issue execution against represent a the, 
§ 806, pp. 916, 917 

Mortgages, license to execute, £ 298, p. 1551 
Necessity of administration, determination of, £ 
9 

Opening, vacating, or setting aside settlements, 
jurisdiction, § 915 

Partial distribution, jurisdiction to make order 
for, §, 552 

Payment of claims, jurisdiction of proceedings to 
enforce, § 475, p. 550 

Personal property, continuation of sale of, § 
319 

Presentation of claims to, g 594, p. 156; £ 109 
Sufficiency, § 415 

Record of as evidence in action for services, $ 
785, p. 869, n. 10 

Removal of proceedings from probate court to 
equity, § 859, pp. 901-9(55 

Restitution of property wrongfully taken or with¬ 
held from estate, jurisdiction to order, $ 
158, p. 1118 

Sale of real property, power to direct execution 
of conveyance, § 289 

Settlement proceedings, jurisdiction of, § 840, 

. pp. 965-971 


Probate court—Continued, 

Specific performance, jurisdiction of contracts 
of decedent relative to real estate, £ 2(57, p. 
1279 

Statement of account by court on representative’s 
failure to file, § N55 

Statutory jurisdiction, disputed claims, § 446, 
p. 270 

Supervision by, § 147, p. 1107 

Title to property, jurisdiction to determine. § 15s. 

p. 1118 

Widow’s allowance, £ 555 
Probate judge, 

Administration bonds. 

Actions on in name of, g 981, p. 1212 
Failure to execute before, defense in .action 
on bond, § 978 

Competency to act as, § 46, p. 955 
Executor, qualification to act as, § 28, p. 915 
Probate of wills. 

Administrator ad colligendum acting also :r> 
executor, expanses of bona fide attempt to 
probate will, § KUO, p. 1515 
Administrator pendente life, appointment, $ 1055 
p. 1299 

Adminislrntor with will annexed, appniul m.*!'l. 
Necessity of probate of will, § 1051, p. 1286 
Proceeding for appointment, as di-tiid fn m 
proceeding for admission of will to pm 
bate, § 1052 

Ancillary appointment, copy of decree admit ling 
wilt to probate to be presented, £ 991 
Appeal and error, powers pending appeal, $ 152 
Appoint meat of oxeeutor, effect of admission to 
probate, 8 19 

Claim against estate for expense of, £ 3SS 
Defined, £ 5, p. SSI 
Duty of executor, £ 143 

Foreign will, ancillary letters of adiuini* 1 1 at inti 
previously granted, effect, § 997 
Independent executorship, probate courtV duty a 
limited to entry of order probating will. ; 
1656, p, 1551 

Inventory, requirements as to until aftei pm 
bate, S 151 

Letters as dependent on, £ 69 

Presumption of testator's death arising from. * 
781, p. 851 

Reversal of decree admitting will to probate, re 
viva! of appointment of temporary adndnis 
trntor, § 1055, p. 1301 

Revocation of letters of administration by. 
Commissions of administrator, £ 873 
Compensation of administrator, £ 855 
Sale of personal projieriy prior to, £ 31 9 
Proceeds of decedent's pnqierty sold at execution, £ 
811 

Process, ££ 752 754 

Administration bonds, actions on, £ 981, p. 1215 
Amendment, £ 754 

Answer by coexecutor not served, g 780 
Appearance as curing omission of or defect in 
process, £ 755 
Citation, ante 

Ooexecutors or cnadxuliUstratorH, g 753 
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Pron* s- Continued, [ Public account, pleading in action tor services ron- 


Dcceused n present ativo. servin' on his personal 

represent at i\e outside of county, § HMD, p. 
■***■*.» 
i • »•**- 

p*f.*ct- and objection^, 8 To I 

lb en\i‘.y of assets, proceeding for, § ICO 

Dsfribufiou of ednte, pne-eedings for, $ .110, p. 

l.»«. 

Failure lo .-late capacity of personal representa¬ 
tive in prayer for. £ TIN, p. 70S, n. si 
Foreign r ‘presentatives, 

A» |ions against, 8 11)1 t 

Personal service witlmi slate of forum, ju- 
ri d!cfion, § 1011, p. 1 

Tudependem ewntors, failure to serve one of in 
action for (axes, validity of judgment, 8 1(5.10 
New pr«»ee*,s after amendment of pleadings, $ 770, 
p, MO, u. -1 

Noureudeui personal represent at ives, 8 7115 
Pei oual service on foreign representative*, valid¬ 
ity, s 10! I 

Plea pleue 'H >111 illUt IMVlt, 8 7<U, p. SOI 
Sen ice, g b»2 

Setthiauit of personal representatives, opening 
or e, t imf aside, £ 017 
‘rune • <1 epv ice, $ 712 


dered estate, § 774, p. S2f>, n. 70 
Public administrators, $g 1(,10-1011, pp. Ill 1-11 IS 
Adininisfra!ion bonds, 

Discharge of sureties by order of court, 8 0(i0 
Expiration of term of ollice, dir-ehnrge o< 
sureties, § 017, p. 11 SO 

Heir’s right to sue on bomb 8 017, p. 110s>. 
n. 01 

Liability, 8 HIT 

Publie administrator succeeding to lights of 
special administrator, right to sue on 
bond. $ 007, p. HOI 

Resignation, continued liability of sureties, § 
0.17, p. 11N2 

Statutory imposition of new or additional du¬ 
ties, release of sureties, § 017, p. 3ITS 
Administrator with will annexed, right to np- 
jioinlinent, 8 100!, p. PASO 
Aliens, consuls as administrators, § 301:5, pp. 
11H HUS 

Amendment of petition, action begun under pro 
mature reference* of estate, $ 717 
Appointment, 8 loll, p. 11.11 

Particular estates, § Kttl, pp. 1100 1 .">.10 
“Publie olhcer” witlilu <*onstitlit ional pro\ t 


Variance between process and declaration, $ 701 
Pmdnei , of -oh, a- ets as including, 8 100 
Prefer! of ]i 11 1 -r i testamentary or of admini-i ration. 

•S V..0 

Atmunlni Mit of pleadhig curing failure to make, 

$ 77(1. p. Ml 

It-murn-r for failure to make, $ TOO 
Pn.fd• „ lb ids and pmtlts, post, 

Protnugatiou of admuii (ration, power of equity to 
pievmif, jt 7S, p. I Hot l 

pi olid e of pn»\ until hj personal represent at, Ive, limi- 
tal ion tatute * appended, ii 712, p. 710 
Pmiiu-‘.nry notes, Hills and not**-, ante 
Proof, evidence, g< ncrally, ante 
Pioj.it parties. Parties, generally. ante 
Ft open y. 

Accounts, property to be in* laded in represcuta 
tlve's accounts, g Nil, pp. Oil! Oil 
Administration, property subject fn, 3 4 
{•hinges, property received by personal represent¬ 
ative fiom decedent, 8 MO. p, 1001 
KMcutlou. property subject to execiitbm against 
re|ireseutative, 8 8**7 

A* counting proceeding**, § S10, pp. 1000, 1001 
Cost**, execution for in actum by or against 
I'eprcMMitalivc, 8 Sl!l 
Ouiiersliip, 117 121, pp. 1071 ios:i 
lVr*nua! property, ante 
Heal proputy, poM 
Tilb*. generally, |w*-t 

Propounding will, cx|ie»si*s incurred in, allowance for, 

8 221, p, 1211 

Propriety of administration, 88 1 0, pp. MM2 Kso 
Protection of as-ets, cxj»en-es incurred, allowance for, 

8 221. p. 1210 

Protest, notes, waiver of notice oT, 8 20.1, n. 17 
protruded litigation, counsel fees jh allowable Tor, 8 
22*1. p. 12U, n, Ml 

Provisions, 

Inventory and appraisal, inclusion of, 8 
Priority In respect to claims for, $ Mil, p. .121 


sum relating to appointment by govern 
or, 8 Klin, n. 7(1 

Authority, jurisdicli*m l*> question, 8 77 
Pond. 8 Kill. p. 1.1.1H 

Heir’s right to sue on, 8 MOT, p. HHiJ, n. Hi 
Clerks of courts, 8 1011, p. 1.111 
Collateral attack on right to administer, etc., <i 
1012, p. 1.111 
Compensation, 8 M2 

Amount, 8 NUT, it. 41 

Statute forbidding fees for aduiinistciiug cer- 
tain property of war veteran, validity. 8 
81.1 

Consuls, administration by foreign consuls, 8 
pp. Kill 1.1 IS 

Contracts, liability, 8 3Hlu, n. 82 
(Coroners, 8 Kill, p. 1*114 
Corporations, eligibility. 8 Kill, p. 1.1.11 
County treasurers, 8 101.1, p. bill 
|> 4 »p,».sil of funds by, interest on and status as 
public fund-, 8 loin 
Ih-eretlon «if court, 

Administration of testate estate, 8 HioV, p. 

1.110 

Choice as Udweeu publie administrator and 
another person applying for adminb 
tration, 8 K»12, p. 1111 
Flection, § Kill, p. bill 

Notice, application for appointment, 8 Kill, p. 
1.117 

Objections to appointment, 8 17 
otheiat oaths, neees.slty of oath as to eaeh estate, 
8 1011, p. \:m 

Order of court, authority to act without, order, 8 
1011. p. 1.11H 

petition for apindutnauit to administer pnrfieu 
Jar estate, 8 Hill, p. 11.17 

Prereremv as against others having or claiming 
right to administer, 8 K)12, p. 1141 
Presumptions, jurisdiction a s to appointnuod, § 

iuii t p. vm 
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Public administrators—Continued, 

Probate court’s jurisdiction of fund obtained by, 

§ 840, p. 066, n. 66 
Proof of authority. § 1051, p. 1338 
Public officers, 

Administration by officers other than those 
bearing title of public administrator, § 
1053, pp. 1344-1348 
Status as, § 1050 
Relation to estate, § 1050 
Resignation, 

Administration bonds, continued liability of 
sureties, § 957, p. 11S2 
Effect, § 1051, p. 1339 
Revocation of letters, 

Application of, § 85, p. 1021 
Notice of proceeding, § 85, p. 1024 
Right and duty, to administer, ft 1052, pp. 1339- 
1343 

Right to take charge of estate, raising question 
in accounting proceeding, § 892, p. 1080 
Sheriffs, § 1053, p. 1344 

Stenographer, authority to appoint, § 1050, n. 75 
Term of office, ft 1051, p. 1335 

Expiration, effect, § 1051, p. 1339 
Testate estates, propriety of administering, § 1052, 
p. 1340 

Time for appointment, ft 1051. p. 1337 
Public debts, priorities as to, § 461, p. 314 
Public lands, 

Assets as including interest in, ft 109 
Sales under order of court, interest in as subject 
to, § 548, p. 492 

Public officers, status as, § 3, p. 879; § 142, p. 1101, 
n. 40 

Public policy. 

Agreements to settle estates, § 958 
Foreign corporations, qualification to act as exec¬ 
utor as dependent on, § 28, p. 917 
Public sale. 

Personal property, § 310 

Real property, testamentary authority to sell, § 
284 

Sales under order of court, § 59C 
Publication, 

Notice, 

Appointment, proceedings for, § 53 
Before stating and settling accounts, § 846, 
pp. 979, 980 
Creditors, notice to, 

Presentation of claims, § 41p. 188 
Presumption of publication," $ 784, p. 
853 

Probate proceedings to compel accounting, § 
848, p. 982 

Process, applicability of statutes to nonresident 
fiduciaries appointed in foreign jurisdictions, 
§ 1914 

Sales under order of court, notice of, ft 592 
Application for, § 564, p. 521 
Service of process, nonresident personal repre¬ 
sentatives, § 752 

Puffing, sales under order of court, § 600 
Purchase, 

Decedent’s property at execution sale by admin¬ 
istrator, ft 811 


Purchase—Continued, 

Property of estate by personal representative, lia¬ 
bility of sureties on administration bond, ft 
950 

Purchase money. Sales under order of court, post 
Purchase money mortgage, allowance to surviving 
spouse or family, priority, § 338, p. 44 
Purchase price of land sold by decedent, parties to 
suit for recovery, § 741, p. 776 
Purchaser. Sales under order of court, post 
Purpose of administration, § 3, p. 88l> 

Qualifications, 

Accounting by disqualified representative, ft 833, 
p. 955 

Acting as executor or administrator without be¬ 
ing properly qualified, liability as executor 
•do son tort, § 1004, p. 1362 
Administrator, § 40, pp. 945-953 
Adverse interest, $ 40, p. 950 
Alienage, § 46, p. 948 

Appointment, discretion of court, § 46, p. 940 
Attorney of applicant, § 40, p. 950 
Bad character as disqualifying, $ 46, p. 947 
Business capacity, 8 46, p. 947 
Clerks of court, § 40, p. 953 
Conviction of crime as disqualifying, ft 40, 
p. 047 

Corporation, § 40, p. 951 
Court officials, § 40, p. 953 
Discretion of court, ft 40, p. 910 
Drunkenness as disqualifying, 8 40, p. 9 is 
Eligibility in general, $ 4ft, p. 945 
Financial condition, ft 40, p. 947 
Fitness in general, ft 40, p. 9 to 
Foreign corporations, ft 40, p. 952 
Hostility to estate or distributees, 5 40, p. 950 
Improvidence, § 46, p. 947 
Indebtedness to estate as affecting, ft 46, p. 
951 

Infamous crimes, conviction of as disquall 
tying, 8 40, p. 948 
Infants, if 40, p. 949 
Insane person* 8 40, p. 940 
Insobriety as disqualifying, ft 415, p. 9t7 
Intermeddling, § 40, p. 950 
Limitation of grounds of disqualification, ft 
46, p. 9 tO 

Literacy, ft 40, p. 947 

Married women as qualified, ft 40, p. 949 
Mental disabilities, ft 40, p. 940 
Moral turpitude, conviction of crime involv¬ 
ing, ft 40, p. 948 
National banks, ft 40. p. 952 
Nonresidence as disqualifying, ft 40, p. {Ms 
Nuns, ft 40, p. 953 

Old age as disqualifying, ft 46, p. 9t7 
Physical disability, ft 40. p. 940 
Probate judge, ft 46, p. 953 
Residence, ft 40, p. 948 
Sobriety, ft 4(5, p. 947 

Statutes requiring suit within certain time 
after qualification, ft 732, p. 730 
Statutory grounds of disqualification, ft 46, 
p. 946 

Suitability, ft 40, p. 945 
Temporary absence from state as disquali¬ 
fying, ft 46, p. 949 
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Qualifications—Continued, 

Administrator-—Continued, 

Cutitness in general, § 40, p. 040 
Administrator with will annexed, § 1031, p. 1290 
Komi. S 07. pp. 5)80 002 

Dapahilify of making will as test, § 28, p. 909 
Evidence, 8 7SO, p. 85)4, n. 47 
Executor, 8 28, pp. 5)09-5)17 

A diverse interest, 8 2 S, p. 5)13 
Alienage, 8 2 S, p. 014 

Appointment, qualifications as affecting right, 

$ 27 

Bodily infirmities, § 28 , p. 010 
Business experience, 8 28, p. 010 
Fharacter of nominee, 8 28, p. Oil 
<’if i/eiiship, § UN, p. 914 
Compliance with statutory formalities, § 28, 

p. 010 

Coneuhine as disqualified, $ 28, p. 010 
Conviction of crime, $ 28, p. Oil 
Corporations, $ 28, p. 01 C> 

Creditor, ft 28, p. 5)13, n. 81 
Criminal habits, {5 28. p. 5)11 
Delay. 8 28. p. 5)12, n. 05 

As implied renunciation, 8 20, p. 919 
Determination of, 8 28, p. 909 
Discretion of court, § 28 , p. 010 
Dishonesty, $ 28, p. Oil 
Dissolute Unhits, § 28, p. Oil 
Divorced wife, 8 28, p. 010 
Domestic corporation in different, counties, § 

28 , p. 010 

Drunkenness, 8 28, p. Oil 
Existence of grounds for removal, § 28, p. 

5)11 

Financial condition, 8 28, p. 012 
Foreign rorf>oru< Ions, g 28, p. 017 
Humbling habits, $ 28, p. 5)11 
Cross Immorality, 8 28, p. 912, n. (VI 
Habits of nominee, 8 28, p. 911 
Honesty, § 28, p. 911 
Idiots, # 28, p. 014 
Ignorance of law, 8 28, p, 010 
Immoral character, 8 28, p. 5)11 
Improvidence, 8 28, p. oil 
Indebtedness to estate, 8 28, p. 913 
Infancy, 8 28, p. 915 
Insolvency, 8 28, p. 013 
Integrity, § 28, p. 011 
Lunatics, 8 28, p. 914 
Marital status. 8 28, p. 915 
Mental incompetence, 8 28, p, 014 
Nonresident, 8 28, p, 5)1 \ 

Offer of will for prohate, 8 28, p. 911 
Old age, 8 28, p. 9lu 
Poverty, jf 28, p. 913 
Probate judge, 8 28, p. 915 
Refusal of letters to person disqualified, 8 

28, p. 910 

Refusal to is* sworn, 8 28, p. 5 ) 10 , n. 52 
Renunciation of executorship thereafter, § 

29, p. 5)17 

Hexuu! immorality, § 28, p. 912, n. 08 
Soundness of judgment, 8 28, p. Jill 
Statutes requiring suit within certain time 
after qualification, 8 732, p. 73<> 

Statutory provisions, 8 28, p, 910 
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Qual ifications—Continued, 

Executor—Continued, 

Successor corporation, § 28, p. 91G 
Suitability, requirement of, 8 28, p. 910, n. 47 
Trust companies, § 2 S, p. 910, 11 . 2 l> 

Witness to will, § 28, p. 915 
Expenses incurred in qualification, allowance 
for, § 225, p. 1218 
Failure to qualify or act, 8 OS 
Filing of bond, § 07, p. 5)87 
Form of bond, § 07, p. 5)80 
Independent executor, 8 1050, p. 1351 
Oath, 8 GO 

Pleading, § 758, p. 797 

Negativing disqualification of personal rep¬ 
resentative, 8 758, p. 75)9 
Powers prior to qualification, § 151 
Presumptions, 88 71, 74 

Compliance with formalities prerequisite to 
qualifying, § 784, p. 851 

Revocation of letters on grounds of disqualifi¬ 
cation, 8 84, p. 1019 

Sale of real property, condition precedent, 8 274, 
p. 125)1 

Qualified title, personal property, specific bequest of, 

8 299, p. 1312, 11 . 19 
Quando acciderint judgment. 

Amended to make, 8 75)9 

Costs, representatives entitled to, 8 822 

Declaration in action on judgment, § 812 

Estoppel by, 8 801 

Execution to enforce, § 807 

Plow* administ ravit, 

As defense against, 8 812 
Plea of, 8 75)0, p. 909 
Prima facie indication as to debts, § 802 
Priority of debts as affected by, 8 800 
Quantum meruit, 

Amendment of pleading against personal repre¬ 
sentative <0 recover on, 8 770, p, 812, 11 . 0 
Burden of proof in action for services, 8 784, p. 

890, n. 91 
Evidence, 

Action for services, § 7SG, p. 884, u. 75; § 
780, p. 892, n. 32 

Action on claim for services, 8 780, p. 
85)0 

Express contract, evidence of, 8 785, p. 
808 

Establishing claims for board and lodging, 8 
780, p. 884, n. 08 

Express contract to pay for services, evidence 
of, 8 785, p. 807, 

Failure to seek specific performance precluding 
claim on quantum meruit in suit for settle¬ 
ment, § 815), p, 5)95, n. 39 

Personal liability of representative for costs in 
action for, 8 820, p. 5)31 

Pleading In action on claim for services, 8 774, 
p. 825 

Services rendered decedent, recovery oil, 8 370, p. 
102; 8 373 

Variance between pleading and proof in action 
for services, § 782, p. 848, u. 53; 8 783, p. 849, 
n. 54 
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Quarantine, §§ 327-331, pp. 24-28 

Abandonment of premises as resulting in forfei¬ 
ture of right, § 331 
Additional nature of right, § 328 
Assignability, § 328 

Construction of quarantine statutes, $ 327 
Death of widow as terminating right, § 331 
Defense of right, § 330 
Dower right as separate from, § 328 
Ejectment, 

On termination of right, § 327 
To enforce right, § 330 
Enforcement of right, § 330 
Execution, liability to, § 32S 
Extent of right, § 328 
Forfeiture of right, § 331 

Homestead right as separate and distinct from. 
§328 

Houses to which right extends, § 328 
Insanity of widow as affecting right, § 331 
Lands to which right extends, § 328 
Liabilities incident to occupancy, § 320 
Maintenance during, § 332 
Nature of right, § 328 

Personal privilege belonging to widow, § 328 
Possessory nature of right, § 328 
Remarriage of widow as affecting right, § 331 
Removal from premises as resulting in forfeiture 
of right, § 331 
Rents and profits, § 32S 
Repairs as chargeable to widow, § 320 
Residence in mansion house as essential, § 327 
Statutory substitute for, § 327 
Sustenance during, § 333, p. 32 
Taxes on properly, § 320 
Tenancy at will, § 32.8 
Termination of right, §8 327, 328, 331 
Trespass on term!nation, § 327 
Quashing execution on judgment by or against rep¬ 
resentative, § 810 
Questions for jury, 

Actions by or against personal representatives, 
questions of law and fact, § 7N7, pp. SOfi 0U0 
Administration bonds, actions on, § 083, p. 1220 
Classification of claims, proceedings for, § 401, p. 
328 

Compensation, allowance of, § 880, p. 1030 
Disputed claims, 

Appeal from order or judgment of probate 
court, § 455, p. 303 

Proceedings in probate court, 8 433, p. 280 
Distribution of estate, 

Assent to legacy or devise, § 185, p. 300 
Proceedings for, § 521, p. 440 
Executors de son tort, actions against, § TOOK, p. 
1375. 

Inventory and appraisal, proceeding to compel, § 
130, p. 1002 

Presentation of claims, § 410 
Stating and settling accounts, § 801 
Questions of law, jurisdiction to determine in ac¬ 
counting proceedings, § 840, p. 000, n. 08 
Quia timet, pleading in action by or against personal 
representative, § 779, p. 840 
Quieting title, suits for purpose of, § 255 

Defenses in actions by personal representatives, $ 
703 


Quieting title, suits for purpose of—Continued, 

Determination of interest of parties, § 787, p. 805, 
n. 57 

Distribution of estate, order or decree for, § 520, 
p. 450 

Judgment by or against, representative, § 707 
Parties, § 741, p. 777 

Pleading in action by personal representative, § 
770, p. 830 

Presentation of claim as condition precedent to 
action, § 700, p. 070 

Sales under order of court, collateral attack in 
form of action for, § I» 1 N 

Quitclaim deed as releasing executor from account¬ 
ing, § 834, n. 32 
Ratification, 

Acquisition of property by representative, § 2 t!N, 

p. 1282 

Coexecutor or coadministrator, contract by an¬ 
other representative, § 1013, p. 1323 
Contract, § 140 

Distribution of estate, § 501, p. 107 
Evidence of ratification by representative, § 7S*». 
p. 873 

Executor de son tort, 

Ratification by lawful representative, g 1004 
Subsequent issuance oT letters to, ratification 
of prior nct'\ § 1007 
Sale of personal property, § 310 
Sale of real property, § 273 

Purchase by representative at own sale, 8 *J.ss 
Testamentary authorization, 8 280 
Sales under order of court, 

Annulment as precluded, 8 Old 
Improper purchase by personal representa¬ 
tive, 8 300, p. 305 
Resale, 8 001 
Real party in interest, 

Capacity in which representative sues, effect of 
statute, 8 700 

Personal representative, 8 737, n, 58 
Real property, 88 252 20 X, pp. J202 1340 

See, also, Property, generally, ante 
Accounting b> representative for, 8 S33. p, 03 1 
Accounting of admiui l ration as condition pro 
cedent to sale for payment of debts, 8 512 
Acquisition of by representative, g 208, pp, 12V* 
1285 

Actions relating to, 88 253 250 

Contracts of decedent, 8 207, p 127S 
Recovery of purchase money on *.d«* fbeieof 
8 200 

Recovery or protection of p»e e* .ion, 8 25 s 
Capacity in width rcp.'oseiifulhc Niie%, $ 
710, p. 007 

AdinhuMration expeiee>, sail* for payment of, 8 
5 10 

Administrative purposes, power of sale foi, -■? 27*1 
Administrator de bonis non, succession to right* 
of predecessor, g 1023 
Adverse title, purchase of, 8 208, p. 1282 
Allowance to surviving spouse or family, liability 
for, 8 337, p. 41 

Amendment of pleading substituting pcrniiinienl 
for temporary administrator in suit to ie 
cover, g 770, p. 813- 
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Real property—Continued, 

Ancillary representative, transfer of proceeds to 
domicile, § 1005 

Assets as including, §§ 103-112, pp. 1059-1068 
Authority in respect of, § 252 
Bonds, additional bond for sale of, § 946 
Burden of proof in actions to recover or protect 
possession, § 258 

Cloud from title, actions to remove, § 255 
Commissions, real property and usufruct thereof, 

§ 866, pp. 1024-1027 

Compensation of personal representative as 
charge on, § 861 
Contracts relating to, 

Actions on, § 267, p. 1278 
Performance of, § 267, p. 1277 
Rights and duties, § 267, pp. 1277-1282 
Sale of, § 270 
Control over, § 252 

Conversion of, provisions of will as affecting pow¬ 
er, § 545 

Damages for injuries to, action to recover, § 256 
Debts, parties to suits to subject land to payment 
of, § 741, p. 775 

Deeds, delivery of deed executed by decedent in 
lifetime, § 267, p. 1281 

Discovery of assets, proceeding as relating to, § 
158, p. 1122 

Distribution of estate, sale for purpose of, § 544 
Dower, possession as subject to right of, § 257 
Ejectment, prosecuting or defending action of, § 
258 

Encumbrances, ante 
Evidence in actions to, 

Recover or protect possession, § 258 
Recover possession from heirs or their pur¬ 
chasers, § 786, pp. 873, 874 
Exchange of, § 268, p. 1285 

Testamentary authorization, § 274, p. 1294 
Execution against lands of representative or de¬ 
cedent, § 806, p. 917; § 807 
Propriety in case of judgment against exec¬ 
utor de son tort, § 1068, p. 3376 
Execution sale, acquisition of property by repre¬ 
sentative at, § 268, p. 1283 
Expenses connected with sale of, allowance of 
credit for, § 238, p. 1240 

Expenses of litigation with reference to, allow¬ 
ance for, § 225, p. 1221 

Forcible entry and detainer, maintenance of ac¬ 
tion of, § 258 

Funeral expenses, sale for purpose of paying, § 
540 

Headright certificate, abandonment of public land 
located under, § 252 
Improvements, 

Allowance for expense of, § 233 
Duty of making, § 260 

Income from realty, accounting for income in 
probate court, § 840, p. 968, n. 70 
Inheritance tax, sale for purpose of paying, § 540 
Injuries to, actions to recover damages for, § 256 
Insolvent estates, 

Estimating insolvency, § 671 
Right to maintain actions relating to, § 677 
Insurance, payment of, § 263 
Interest in, § 252 

34 C.J.S.—95 


Real property—Continued, 

Intermeddling with, liability as executor de son 
tort, § 1064, p. 1361 

Interplea in action to determine rights to, § 779, 
p. 839 

Inventory and appraisal, inclusion of, § 133 
Judicial sale, acquisition of property by repre¬ 
sentative at, § 268, p. 12S3 
Jurisdiction of administration proceeding based 
on, § 20, p. 899 

Land contracts, completion of, § 267, p. 1278 
Leases, ante 

Legacies, sale for purpose of paying, § 543 
Lien, 

Authority to create, § 252 
Satisfaction of, § 263 
Mortgages, generally, ante 

Naked power of sale, testamentary directions con¬ 
ferring, § 252 

Nature of right of possession of, § 257 

Notice, possession or control of, § 257 

Order of court, possession or control as requiring, 

§ 257 

Parties to actions relating to, § 741, pp. 768-777 
Partition, sale for purpose of, § 544 
Payment of claims, liability for, § 479, pp. 360- 
363 

Payment of debts, 

Account of administration as condition pre¬ 
cedent to sale for, § 542 
Sale for purpose of, §§ 538-542, pp. 474-482; 

§ 548, p. 489 

Plea of statute of limitations defective as to, § 
765 

Plea plene administravit alleging want of real es¬ 
tate, § 764, p. 805 
Pleading, 

Action by or against personal representatives 
for injuries, § 779, p. 836 
Action to recover or protect possession, § 258; 

§ 779, p. 839 

Insufficiency of personal assets in suit to com¬ 
pel sale of realty, § 774, p. 822 
Possession, §§ 257. 258, pp. 1266-1269 
Action to recover or protect, § 258 
Collection of rents and profits under right of, 
§ 259, p. 1269 
Nature of right of, § 257 
Relation back, § 257 
Right of, § 252 

Power of sale, assets as including real property 
as to which given, § 112 
Preservation of, duty in respect of, § 260 
Presumption as to value, § 784, p. 850, n. 76 
Probate court’s jurisdiction to try title in ac¬ 
counting proceedings, § 840, p. 968 
Quieting title to, actions for, § 255 
Relation back, possession of, § 257 
Release of rights in, authority as to, § 2.52 
Repairs, duty of making, § 260 
Right of way, release of, § 252 
Sales, §§ 269-273, pp. 1285-1289 
Accounting, duty of, § 291 
Actions to recover purchase money, § 290 
Administration bonds as covering proceeds, f 
I 954 
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Real property—Continued, 

Sales—Continued, 

Administrative purposes, exercise of power 
for, § 276 

Administrator with will annexed, § 1034, p. 

1294, n. SO; § 1034, p. 1295 
Advertisement, testamentary authority, § 284 
Inadequate advertisement as grounds for 
setting aside, § 294, p. 1324 
Advice of court, place of sale under testa¬ 
mentary power, § 284 
Agent as authorized to purchase, § 287 
Agreement respecting, § 274, p. 1293 
Alien decedent, § 269 

Appraisement, testamentary power to sell, § 

284 

Approval of interested persons, § 276 
Arbitrary exercise of general power under 
will, § 276 

Attack on sale, § 294, p. 1325 
Blending proceeds of real estate into one 
fund as creating implied power, § 275 
Bona fide purchasers, sale under testamen¬ 
tary authority, §§ 285, 293 
Bond, additional bond, § 946 
Burden of proof in proceeding to set aside, 
§ 294, p. 1327 

Burial lot, testamentary authority as includ¬ 
ing, § 281 

Cancelling contract for sale by executors 
having power of sale, heirs or 'devisees 
as necessary parties, § 741, p. 770 
Capricious exercise of general power under 
will, § 276 

Cash, sale for under testamentary power, § 

285 

Caveat emptor, § 293 
Claims as discharged by, § 293 
Cloud on title affecting value, § 283 
Codicil as revoking, § 278 
Coexecutors and coadministrators, § 1043, p. 
1321 

Collusion as ground for setting aside, § 294, 
p. 1324 

Compelling exercise of power of, § 274, p. 
1292 

Condition, testamentary authority, § 285 
Conduct of sale, § 284 

Confession of judgment as authorized by un¬ 
restricted power of, § 274, p, 1293 
Confirmation, §§ 269, 286 
Conflict of, testamentary power, § 284 
Consent of interested persons, § 276 
Consideration, setting aside for want of fail¬ 
ure of, § 294, p. 1325 

Construction of deed, testamentary authority, 
§ 289 

Construction of power of under will, § 274, p. 
1291 

Contents of conveyance, § 289 
Contingency, direction for sale on happening 
of, § 283 

Continuing nature of testamentary authority, 

§ 278 

Contract of, § 270; § 274, p. 1293 

Control of courts, testamentary power, § 277 

Conveyance, § 289 


Real property—Continued, 

Sales—Continued, 

Correction of ratification, testamentary au¬ 
thority, § 286 

Counterclaim, action for purchase price, § 290 
Covenants, § 289 

Credit in action for purchase price, § 290 
Credit sale on under testamentary authority, 
§ 285 
Creditors, 

Entitled to attack, § 294, p. 1325 
Injunction against, § 274, p. 1292 
Creditors of devisees as entitled to proceeds, 
§ 291 
Debts, 

Discharged, § 293 

Implied power from general direction to 
pay, § 275 

Liability for on sale under testamentary 
power, § 291 

Payment of, § 274, p. 1290; § 276 
Deeds, § 289 

Defenses in action for purchase price, § 290 
Deficiency of assets, testamentary authority, 
§ 277 

Delegation of power, testamentary authority, 
§ 280 

Designation of person to execute testamenta¬ 
ry power of, § 279 

Determination of question of propriety, § 269 
Devise of residue to executor, implied power 
in case of, § 275 

Direction to convert real estate into person¬ 
alty as giving implied power, § 275 
Discharge of land from lien of debt, § 293 
Discretionary power under will, § 274, p. 
1292; § 276 
Delegation of, § 280 
Manner and conduct of sale, § 284 
Termination of, § 278 
Time for sale, § 283 
Disposition of proceeds, § 291 
Dissent from will, power as affected by, § 
274, p. 1291 

Distributees as entitled to attack, § 294, p 
1325 

Divested purchaser’s rights and liabilities, 
§ 295 

Duty of making in accordance with testa¬ 
mentary provision, § 276 
Easement, testamentary power as including 
realty subject to, § 281, n. 35 
Election as to, power of, § 283 
Equitable title as acquired by purchaser, § 
271 

Estoppel, 

Complain of sale, § 292 
Confirmation or disaffirmance of con¬ 
tract, § 286 

Question validity of sale, § 290 
Evidence in proceeding, 

Confirmation, § 286 
Setting aside, g 294, p. 1326 
Executors de son tort, § 1066 
Exercise of power under will, § 274, p. 1290; 
§ 279 
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Real property—Continued, 

Sales—Continued, 

Expenses as chargeable to proceeds, testa¬ 
mentary power, § 291 

Express devise, general power as authorizing 
sale of lands expressly devised, § 281 
Extent of power, testamentary provision, § 

276 

Failure to sell, breach of administration 
bond, § 961 

Findings of proceeding to set aside, § 294, 
p. 1327 

Foreign representative, executing power of 
sale, § 1001 

Form of conveyance, testamentary authority, 
§ 289 
Fraud, 

Defense of in action for purchase price, 
§ 290 

Setting aside sale under testamentary 
authority on ground of, § 294, p. 
1324 

General power to sell under will, § 274, p. 
1290 

Discretion of executor, § 276 
Property included in, § 281 
Residuary estate as included in, § 281, n. 
37 

Heirs as entitled to attack, § 294, p. 1325 
Homestead, testamentary authority as in¬ 
cluding, § 281 

Implied power, testamentary provision, § 
275 

Independent executor, § 1057, p. 1354 
Incidental power under will, § 274, p. 1293 
Injunction against, § 269; § 274, p. 1291 
Devisees as parties to suit, § 741, p. 776 
Installment payment, testamentary author¬ 
ity, § 285, n. 7 
Interest in proceeds, § 291 
Issues in confirmation proceeding, § 286 
Judgment or decree. 

Confirmation proceeding, § 286 
Setting aside, § 294, p. 1327 
Jurisdiction, confirmation of, § 286 
Leave of court, purchase by personal repre¬ 
sentative, § 288 
Legacies, payment of, §■ 276 
Legatees as entitled to attack, § 294, p. 1325 
Liability for debt, § 291 
Liability of representative, §§ 272, 296 
License of court, testamentary authority, § 

277 

Limited power of, § 276 

Mandatory power under will, § 274, p. 1292 
Manner of sale, § 284 

Market condition, time for sale as affected 
by, § 283, n. 54 

Mineral rights as included, § 281 
Mortgage as authorized by power to sell, § 
298, p. 1336 

Nature of, testamentary authority, § 292 
Necessity for, showing of in return, § 269 
Neglect to apply for leave to sell, breach of 
administrator’s bond, § 961, n. 78 


Real property—Continued, 

Sales—Continued, 

Notice, 

Authority of representative to make, § 
271 

Defect in power to sell, §. 293 
Hearing of confirmation proceeding, § 
286 

Heirs, § 282 
Sale, § 284 

Oath of office, collateral attack of deed for 
failure to file, § 292 

Objection, testamentary power, § 286 
Option for, testamentary authorization, § 
274, p. 1293 

Option to purchase, § 270 
Order of court Sales under order of court, 
generally post 
Parties to proceedings, 

Avoidance, §. 294, p. 1326 
Confirmation, § 286 
Partition, 

Testamentary power as superior to right 
of, § 274, p. 1291 

Testamentary power as terminated by 
order for, § 278 

Partner as authorized to purchase, § 287 
Payment of debts, § 274, p. 1290 
Payment of purchase money, § 290 
Personal liability for failure to sell, § 296 
Persons entitled to attack, § 294, p. 1325 
Persons who may purchase, §§ 279, 280; §§ 
287, 288, pp. 1313-1316 
Pleadings in proceedings to, 

Confirm, § 286 
Set aside, § 294, p. 1326 
Possession of purchaser, § 293 
Power to sell, § 269 
Preliminary order of court, § 269 
Presumption, 

Authority, § 289 

Proceeding to set aside, § 294, p. 1326 
Price for which sold, § 285 
Private sale under will, § 284 
Proceeding for distribution of proceeds, § 291 
Proceedings for setting aside, § 294, p. 1326 
Proceeds of, § 291 
Profits arising from, § 296 
Property that may be sold under testa¬ 
mentary powers, § 281 

Public sale, testamentary authority, § 284 
Purchase by personal representative, testa¬ 
mentary authority for sale, § 288 
Purchaser, 

Liability for application of proceeds, § 
291 

Rights and liabilities on setting aside 
sale, § 295 
Purpose of, § 276 

Qualification as executor prior to, § 274, p. 
1291 

Ratification, 

Purchase by personal representative at 
own sale, § 288 

Testamentary authority, § 286 
Unauthorized sale, § 273 
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Real property—Continued, 

Sales—Continued, 

* Receiver, power to execute discretionary 
power of sale conferred on executor, § 
1055 

Recital of power in conveyance, § 2S0 
Recovery of purchase money, § 200 
Reference to power in conveyance, § 280 
Refusal to perform trust, § 270 
Reinvestment purposes, § 276 
Relation back of title of purchaser, § 293 
Relative of representative as purchaser, § 
2S8 

Report of, testamentary authority, § 2S6 
Representative as bona fide purchaser, § 293 
Resale, § 200 

Accounting for profits on resale under 
testamentary authority, § 296 
Setting aside of sale under testamentary 
authority, § 294, p. 1327 
Rescission of decedent’s contract, personal 
representative as party, § 741, p. 777 
Residuary estate, 

Direction of proceeds to become part of, 
§ 274, p. 1291 

General power under will as including, 
§ 2S1, n. 37 

Restitution of purchase money on setting 
aside, § 295 

Restoration of status quo as prerequisite to 
defense in action for purchase price, § 
290 

Return, § 269 
Review, 

Confirmation, § 2S6 
Setting aside, § 294, p. 1327 
Revocation, § 278 

Ratification, § 286 
Rights of purchaser, § 293 
Sanction of court, testamentary power, § 
277 

Seal, § 289 

Security for proceeds, § 291 
Setting aside of, sale under testamentary 
power, § 294, pp. 1324-1327 
Simulated sale, setting aside of, § 294, p. 
1325, n. 4 

Specific performance, 

Contracts of decedent relating to real 
estate, § 267, p. 1279 

Testamentary authorization, § 274, p. 
1293 

Standing timber, § 269, n. 7. 

Status of purchases, § 271 
Statutory provisions, § 253 
Subsequent birth of issue as revoking testa¬ 
mentary authority, § 278 
Substituted executor, testamentary author¬ 
ity, § 277 

Supervisory control, testamentary power, § 

277 

Surplus, § 291 

Termination of testamentary authority, § 

278 

Terms, § 285 

Testamentary authority, § 252; §§ 274-296, 
pp. 1290-1329 


Real property—Continued, 

Sales—Continued, 

Time for, 

Action to set aside, § 294, p. 1326 
Selling, $ 2S3 

Title of purchaser, §§ 271, 293 
Unauthorized sale, § 269 

Liability of representative, § 272 
Ratification, § 273 
Validity of, § 292 

Variance from testamentary direction, § 2S5, 
n. 7 

Vendor’s lien, § 290 
Void agreement for, § 292 
Void deed, § 269 

Void sale, purchase by personal representa¬ 
tive, § 288 
Warranties, § 289 

Wrongful sale, breach of administration 
bond, § 961 

Specific performance, contracts of decedent, § 
267, p. 1279 
Statutory provisions, 

Actions relating to, § 253 

Recovery or protection of possession, § 
23S 

Contracts relating to, § 267, p. 1277 
Control over, § 252 
Possession of, § 257 
Quieting title to, § 255 
Sale, § 269 

Confirmation of, § 286 
Sale of to pay legacies, §, 543 
Tax deeds, acquisition of title by representative 
by, § 268, p. 12S2 

Tax sales, recovery of surplus realized at, § 
252 

Taxes, payment of, § 263 

Temporary or special administrators, rights and 
powers, § 1040, p. 1313 
Testamentary provisions, 

Actions to recover or protect possession, § 
258 

Effect of, § 252 
Encumbrances, § 263 
Possession of, § 257 
Sale of, §§ 274-296, pp. 1290-1329 
Title to, § 252 

Mortgaged property, § 261 
Trespass, actions for, § 254 

Trial, actions to recover or protect possession, § 
258 

Use and occupation, actions to recover for, § 259, 
p. 1270 

Use of, §§ 257, 258, pp. 1266-1269 
Waste, actions for, § 254 
Wills, post 

Writ of entry, prosecuting or defending, § 258 
Real representatives, common law, § 3, p. 879 
Reasonable doubt, proof of stale claim beyond, § 786, 
p. 875 

Reasonable time, question of law, § 891 
Receipts, 

Burden of proving invalidity, § 784, p. 862 
Commissions, § 865, pp. 1021-1024 
Distribution of estate, requiring as condition 
precedent, § 489 
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Receipts—Continued, 

Evidence in actions by or against representatives, 

§ 785, p. 870 

Evidence of genuineness, § 785, p. 864, n. 36; § 
786, p. 880, n. 43 

Itemizing in statement of account, § 8S2, p. 1062 
Payment of claims, prima facie evidence of, § 
477 

Question for jury as to genuineness, § 788, p. 
897 

Settlement in full, § 836 
Receivers, 

Accounting, appointment in action for, § 849, p. 
992, n. 88 

Allowance or rejection of claims, setting aside 
on motion of receiver, § 430, p. 240 
Appointment, § 849, p. 992, n. 88; § 1054 
Coexecutors and coadministrators, misconduct, 
etc., of one of representatives, § 1046 
Collateral attack as to authority of, § 1055 
Leases, appointment to rent land, § 297, p. 1330 
Powers, duties, and liabilities, § 1055 
Supplementary proceeding, receiver, 

Party in probate proceedings to compel ac¬ 
counting, § 848, p. 981 

Right to require accounting by representa¬ 
tive, § 830, p. 947, n. 46 

Rescission of contract, judgment against representa¬ 
tive, § 797 

Recommitment of, report of commissioners appointed 
to pass on claims, § 427, p. 233 
Record, 

Allowance or rejection of claims, § 428, p. 237 
Appeal from decision, § 433, p. 254 
Disputed claims, appeal from order or judgment 
of probate court, § 455, p. 299 
Renunciation of executorship, § 29, p. 919 
Return of appraisers, allowance to surviving 
spouse or family, § 352, p. 63 
Sales under order of court, 

Confirmation of, § 610 

Conveyances, § 651 

Proceedings for, § 582 

Review of proceedings, § 584, p. 544 

Record on appeal, 

Accounting and settlement of personal repre¬ 
sentative, § 931, pp. 1145-1148 
Order appointing, § 64, p. 976 
Redemption, 

Credit for amount paid for, § 238, p. 1243 
Inventory and appraisal, inclusion of property 
as to which decedent had equity of, § 133 
Mortgaged or pledged personalty, § 301 
Sales under order of court, § 634 

Right of redemption as subject to, § 548, p. 
489 

Referee, 

Allowance, reduction of amount, § 940 
Fee, stipulation for payment out of estate, § 826, 
p. 939, n. 47 

Power to award costs in actions by or against 
representatives, § 824 
Reference, 

Accounting, § 787, p. 895, n. 57; § 849, p. 999 
Administration bonds, actions on, § 984, p. 1227 
Authority to agree to, § 148 
Disputed claims., ante 


Reference—Continued, 

Revocation of letters, proceedings for, § 85, p. 
1025 

Sales under order of court. 

Existence of debts, § 570 
Proceedings for, § 568 

Settlements of personal representatives, opening 
or setting aside, § 920 

Stating and settling accounts, § S93, pp. 1082- 
10S6 

Reformation of deed to decedent, suit by heir or dis¬ 
tributee, intervention by personal representative, 

§ 750 

Reformation of mortgage, presentation of claim for, 

§ 398, p. 165 
Refunding bonds, 

Distribution of estate, ante 

Pleading alleging execution in action for legacy, 

§ 778 

Tender as condition precedent to action on ad¬ 
ministration bond, § 971 

Refunds, 

Claims, liability of creditor to, § 476, pp. 355-358 
Distribution of estate, 

Deficiency of assets, §§ 510-512, pp. 421-425 
Liability of legatee or distributee, § 505 
Register in chancery, execution against personal rep¬ 
resentative issued by, § 806, p. 916, n. 89 
Rehearing, 

Allowance or rejection of claims, report of com¬ 
missioners, § 427, p. 233 

Allowance to surviving spouse or family, allow¬ 
ance by court, § 360 

Disputed claims, proceeding in probate court, § 
453, p. 291 

Reference in accounting proceeding, § 893, p. 1085 
Reimbursement, 

Advances for payment of claims, § 463 
Advances or disbursements in distribution of 
estate, § 491, p. 383 

Annulment of sale under order of court, §§ 629- 
631, pp. 611-614 

Attorney’s fees, services rendered to estate, § 
386, p. 141 

Claims arising after death of decedent, personal 
representative paying, § 383 
Funeral expenses, representative or third person 
rendering himself liable for, § 384, p. 136 
Support furnished decedent’s family, § 389 
Third persons, advancements for paying claims, 
§ 463 

Reinstatement, proceedings for after removal, § 94 
Re-interment, claim against estate for, §, 384, p. 137. 
n. 65 

Rejection of claims. Allowance or rejection of claims, 
ante, 

Rejoinder in action by or against personal repre¬ 
sentative, § 768, p. 810 
Relation back, 

Acts prior to appointment of qualification, § 151 
Administration on estate of living person, in¬ 
validity of, § 16 
Possession, 

Personal property, § 300 
Real property, § 257 

Sale of personal property, purchase at, § 313 
Sale of real property, title of purchaser, § 293 
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Relation back—Continued, 

Sales under order of court. 

Confirmation of, § 611 
Title, § 644 

Title to personalty, § 290, p. 1344 
Relatives, 

Claims against estate, verification, § 418, p. 206 
Sale of real property to, testamentary power of 
sale, § 28S 

Sales under order of court, purchase by relatives 
of representative, § 598 

Services rendered decedent, claim for, § 371, p. 
106 

Release, 

Administration bonds, plea in action on, § 982, 
p. 1219 

Burden of proving release of loan, § 784, p. 857, 
n. 53 

Claims against estate, § 477 

Question for jury, § 788, p. 897 
Coexecutor or coadministrator, 

Power of releasing obligation, etc., § 1043, 
p. 1319 

Release from liability, § 1045, p. 1328 
Collection of assets, release of claim or lien, § 
181, p. 1156 
Distribution of estate. 

Payment or distribution operating as, § 500 
Requiring as condition precedent, § 489 
Interest in estate, right to accounting after re¬ 
lease, § 830, p. 947 

Representative from accounting, § 830, p. 945, n. 
17; § 834, n. 32 

Relief, 

Obligation to account by representatives, § 834 
Priority in respect to claims for relief furnished 
decedent, § 461, p. 316, n. 76 
Religious services, cost of at funeral, allowance for, 
§ 230, p. 1229, n. 63 

Relinquishment, allowance to surviving spouse or 
family, §§ 340-348, pp. 46-56 
Rem, appointment proceedings for as, § 50 
Remainders, 

Accounting by representative, right of remainder¬ 
man to require, § 830, p. 948 
Assets as including interest in, § 120 
Attorney representing remainderman in contested 
accounting proceeding, submission of bill 
of costs, § 941, n. 64 

Distribution of estate, delivery to remainderman, 
§ 500 

Final settlement of personal representative, right 
of remainderman to review, § 916, n. 46 
Sale for payment of debts, § 548, p. 490 
Sales under order of court, 

Objections by remainderman to, § 615 
Parties to proceeding for, § 561, p. 510, n. 
41 

Voluntary accounting proceedings, remainderman 
as party, § 845, p. 977 

Remarriage, widow’s allowance as affected by, § 346 
Remittitur, disputed claims; appeal from order or 
judgment of probate court, § 455, p. 302 
Removal of administration proceedings to equity, § 
839, pp. 961-965 

County in which accounting proceedings must be 
had affected by removal, $ 841 


Removal of personal representatives, §§ 89-94, pp. 
1030-1051 

Absence from state as cause for, §. 90, p. 1032 
Accounting, 

Failure to file accounts as ground for re¬ 
moval, § 90, p. 1035 

Judgment in accounting proceedings provid¬ 
ing for removal in, § 849, p. 999, n. 83 
Removed executor, § 831, pp. 949, 950 
Action, failure to prosecute or defend as ground, 
§ 90, p. 1035 

Administrator de bonis non, 

Appointment of, § 1018 

Removed administrator as entitled to appeal 
from decree appointing, § 1020, n. 60 
Administrator pendente lite, appointment pending 
appeal from decree removing executor, § 
1035, p. 1300 

Adverse interest as ground for, § 90, p. 1036 
Alternative decree, § 91, p. 1045 
Amicus curiae, suggestion of, § 91, p. 1038 
Ancillary representative, § 997 
Answer, proceeding for, § 91, p. 1042 
Authority of representative pending appeal from 
order, § 91, p. 1047 

Bankruptcy as ground for, § 90, p. 1036 
Bond, 

Default in giving as ground for, § 90, p. 
1036 

Release of sureties, § 957, p. 1181 
Right of corepresentative to sue for breach, 
§ 967, p. 1195 

Bond on, appeal from order, § 91, p. 1047 
Cause for, § 89 

Change of residence as grounds, § 90, p. 1032 

Citation, § 91, p. 1041 

Coexecutor or coadministrator, § 1046 

Application by, § 90, p. 1032; § 91, p. 1039 
Collateral attack on, § 93 
Compensation, right to, § 876, p. 1051 
Continuation of pending action, § 737 
Continuance on hearing in proceeding for, § 91, 
p. 1043 
Cost, 

Appeal from order, § 91, p. 1049 
Proceedings, representative’s personal liabil¬ 
ity, § 820, p. 932 

Suits in which administrator has been re¬ 
moved before judgment, § 820, p. 928 
Counsel fees, allowance of, § 91, p. 1050 
Creditor’s right to compel accounting after re¬ 
moval, § 830, p. 946 
Direct proceeding for, § 91, p. 1039 
Discretion of court, § 89 

Disobedience of order of court, § 90, p. 1033 
Disposition of cause on appeal, § 91, p. 1048 
Distributees, application by, § 91, p. 1039 
Drunken habits as ground for, § 90, p. 1035 
Embezzlement as ground, § 90, p. 1035 
Errors of judgment as ground for, § 90, p. 1037 
Evidence, proceeding for, § 91, p. 1042 
Execution sued out by representative after re¬ 
moval, § 806, p. 918 

Expenses, allowance for, § 225, p. 1221 
Foreign representative, successor’s right of ae- 
tion, § 1008, p. 1259 
Form of proceedings, § 91, p. 1039 
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Removal of personal representatives—Continued, 

Fraud as ground for, § 90, p. 1034 
Grounds for, § 90, pp. 1031-1038 
Hearing, 

Appeal from order, § 91, p. 1047 
Application for, § 91, p. 1043 
Heirs, 

Application by, § 91, p. 1039 
Appointed as administrator, § 90, p. 1038 
Hostile interest as ground for, § 90, p. 1036 
Improvidence as ground for, § 90, p. 1035 
Incapability of discharging trust, § 90, p. 1032 
Independent executor, § 1056, p. 1352 
Insolvency as ground, § 90, p. 1036 
Interested persons, application by, § 91, p. 1038 
Inventory, failure to file as ground, § 90, p. 1035 
Issues, proceedings for, § 91, p. 1042 
Joint executor, § 89 
Judgment or decree, § 91, p. 1045 
Jurisdiction of proceedings for, § 91, p. 1040 
Jury trial, proceeding for, § 91, p. 1044 
Legatees, application by, § 91, p. 1039 
Maladministration as grounds, § 90, p. 1034 
Marriage of executrix or administratrix as 
grounds for, § 90, p. 1032 

Minor irregularities as ground for, § 90, p. 1037 
Misappropriation of assets as grounds, § 90, p. 
1034 

Misconduct warranting, § 90, p. 1033 
Mismanagement as grounds, § 90, p. 1034 
Money had and received to recover assets from 
removed executor, § 849, p. 987 
Nature of proceedings for, § 91, p. 1039 
Negligence as grounds, § 90, p., 1034 
Nonsuit in proceedings for, § 91, p. 1044 
Notice of proceedings for, § 91, p. 1041 
Offer to resign as cause for, § 90, p. 1032 
Operation and effect of, § 92 
Opposition, proceeding by way of, § 91, p. 1039 
Order of, § 91, p. 1045 

Parties to appeal from order, § 91, p. 1047 
Parties to proceeding, § 91, p. 1041 
Persons who may apply for, § 91, p. 1038 
Physical disability as ground, § 90, p. 1035, n. 20 
Pleading, 

Proceedings for, § 91, p. 1041 
Removal pending suit, § 763, p. 803 
Presumptions on appeal from order, § 91, p. 1048 
Probate court’s jurisdiction of accounting pro¬ 
ceedings after removal, § 840, p. 970 
Proceedings for, § 91, pp. 1038-1051 
Public administrator as public officer within con¬ 
stitutional provision relating to removal by 
governor, § 1050, n. 76 

Record on appeal from order, § 91, p. 1047 
Referee, accounting proceeding, § 893, p. 1082 
Reinstatement, proceedings for, § 94 
Remand of proceedings on appeal, § 91, p. 1049 
Renewal of motion for, § 91, p. 1050 
Residuary legatee as executor, effect of, § 92 
Res judicata, judgment or order in proceeding 
for, § 91, pp. 1045, 1050 

Retention of assets for payment of own debt 
after, § 462, p. 331 

Reversal of cause on appeal, § 91, p. 1049 
Review of order, § 91, pp. 1046, 1047 


Removal of personal representatives—Continued, 

Revocation of letters distinguished, § 84, p. 1017 
Sales under order of court, dismissal of pro¬ 
ceeding on account of, § 573 
Setting aside of order, § 91, p. 1046 
Settlement, § 911 

Several representatives, effect of removal of 
one, § 92 

Special or temporary administrator, appointment 
to preserve estate pending appeal from judg¬ 
ment of removal, § 1035, p. 1297 
Statutory provisions, § 90, p. 1031 
Compliance with, § 91, p. 1040 
Cost of proceeding, § 91, p. 1049 
Vacation of order, § 91, p. 1046 
Successor’s right to accounting, § 830, p. 948 
Summary nature of proceeding for, § 91, p. 1039 
Surety on bond, application by, § 91, p. 1039 
Time, 

Application, § 91, p. 1039 

Setting aside of order, § 91, p. 1046 

To sue, § 729, p. 730 

Unfaithfulness as grounds, § 90, p. 1034 
Unsuitability for office, § 90, p. 1032 
Vacation of order, § 91, p. 1046. 

Waste as grounds for, § 90, p. 1033 
Removal of property from jurisdiction as affecting 
administration, § 20, p. 898. 

Rendition of judgments in actions by or against rep¬ 
resentatives, §§ 793-797, pp. 904-911 
Renewal of leases, right of, § 265. 

Rent collector, evidence in action on claim for serv¬ 
ices, § 786, p. 888 
Rents and profits, 

Accounting by representative, § 259, p. 1271; § 
833, p. 954, nn. 21, 22 

Accrual after lessor’s death, administrator as 
party to sue, § 741, p. 768, n. 52 
Actions to recover, § 259, p. 1270 
Administration bonds, coverage, § 950 
Administrator pendente lite, authority to collect, 

§ 1040, p. 1314 

Allowance of claim for rent paid on outstanding 
lease, § 238, p. 1240 

Annulment of sale under order of court, liability 
for, § 632 

Application to obligation of estate, § 259, p. 1271 
Application to purposes of administration, § 259, 
p. 1270 

Assets as including, § 105 
Capacity in which liable for, § 259, p. 1272 
Charging in account, § 850, p. 1004 
Claims against estate for rents to accrue, con¬ 
tingent nature of, § 377, p. 124, n. 21 
Collection, § 259, pp. 1260-1273 
Insolvent estate, § 676 
Liability in respect of, § 297, p. 1333 
Commissions, § 866, p. 1026 
Consent, collection of, § 259, p. 1270 
Dealings with property of estate, charges, § 850, 
p. 1004 

Deceased representative, unauthorized collection 
by, liability of his personal representative, 
§ 1049, p. 1332 

Deduction for outlay in accounting for, § 259, p. 
1272. 

Disposition of, § 259, p. 1271. 
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Rents and profits—Continued, 

Engaging or continuing in business, disposition 
of, § 193. 

Expenses, deduction for in accounting, § 259, p. 
1272 

Heir suing for rents accruing after testator’s 
death, executor to be made party in both 
personal and representative capacity, § 748. 
Heirs or devisees, right to collect, § 259, p. 1270. 
Individual liability for, § 259, p. 1272 
Insolvent estates, collection, § 676 
Interest on value of, liability for, § 259, p. 1272 
Liability for rent, § 259, pp. 1271, 1272; § 266 
Limitation of action for misapplication of rents 
collected as agent for heirs, § 733, p„ 757 
Loss of rent, liability for, § 297, p. 1333 
Negligence in management of property, personal 
liability in case of, § 259, p. 1273 
Obligation of estate, application to payment of, 
§ 259, p. 1271. 

Occupation and realty by representative for own 
purposes, § 259, p. 1272 

Order of court, application to purposes of admin¬ 
istration, § 259, p. 1270 

Payment of claims, rents of realty as subject to, 
§ 480 

Payment of debts, 

Application to for purpose of avoiding sale 
of real property, § 541, p. 480 
Sales of realty as precluded when sufficient 
for, § 538 

Pleading in action by administrator to recover 
rent, § 772, p. 816 

Priority in respect to claim for rent, § 461, p. 
319 

Quarantine right of widow as including, § 328 
Recovery of rent under, § 297, p. 1331 
Right to or to rents or profits, determination in 
accounting proceeding, § 892, p. 1081 
Set-off of rent in action on claim, § 775, p. 829 
Setting aside sale by executor or administrator, 
accounting for by purchaser, § 295 
Support of infant children, application for pur¬ 
pose of, § 259, p. 1271 

Taxes, application to payment of, § 259, p. 1271. 
Widow’s right to pending appeal from allotment, 

§ 333, p. 31 

Renunciation of executorship, § 29, pp. 917-920 
Administrator de bonis non, right to be appoint¬ 
ed as, § 1019 

Administrator with will annexed, right to act as, 

§ 1031, p. 1291 

Appointment of administrator, § 47 
Repairs, 

Duty of making, § 260. 

Expense of, allowance of credit for, § 233 
Widow in possession of quarantine property, 
liability for, § 329 
Replevin, 

Administrator ad colligendum, liability to suit, 

§ 1040, p. 1315 

Collection of assets, property claimed by third 
persons, § 176 

Discovery of assets, remedy by replevin as bar to 
proceedings, § 154 


Replevin—Continued. 

Evidence admissible under general denial in ac¬ 
tion to recover decedent’s property, § 782, 
p. S47. 

Executor, § 779, p. 836 
Replication, 

Accounting and settlement, 

Action for, § 849, p. 995 
Probate proceedings to compel, § 848, p. 984 
Actions by or against personal representatives, § 
768, pp. 808-810 

Administration bonds, action on, § 982, p. 1219 
Claim in favor of estate, action on, § 772, p. 818 
Discovery of assets, proceeding for, § 161, p. 
1129 

Distribution of estate, proceedings for, § 520 
Plea of plene administravit, costs affected by 
permitting withdrawal without objections, 
§ 822 

Reply. Replication, ante 

Reports of commissioners appointed to pass on claims, 
§ 427, p. 232 

Reports of personal representatives, § 147, p. 1106, n. 
70 

Collection of assets, § 167, p. 1139 
Disputed claims, commissioners appointed to de¬ 
termine, § 444 

Distribution of estate, auditors or commission¬ 
ers, § 522 

Evidence in actions on administration bonds, § 
983, p. 1223 

Sales under order of court, § 606 
Reports of referees, 

Accounting proceeding, § 893, pp. 10S3-1085 
Disputed claims, § 443, p. 266 
Representative capacity, 

Acting in, § 142, pp. 1099-1103 
Amendment of pleadings to allege, § 770, pp. 812. 
813 

Demurrer raising issue of, § 769 
Evidence, § 786, pp. 893, 894 
Evidence admissible under pleadings denying, § 
782, p. 846 

Judgment for representative in representative 
capacity, § 796, pp. 906, 907 
Judgment required to designate whether ren¬ 
dered in individual or representative capaci¬ 
ty, § 793, p. 905 

Pleading, § 758, pp. 795, 796, 798, 799 
Pleading denying, § 763, pp. 801-804 
Presumptions, § 784, p. 851 
Proof under pleadings, § 781, p. 843 
Purchase of realty in, § 268, p. 1284 
Replication to plea denying, § 768, p. 810 
Verification of plea denying, § 771 
Request for instruction, § 147, pp. 1108, 1110 
Requested instructions in actions by or against rep¬ 
resentatives, § 789, p. 901 
Rescission, 

Contract, election of on refusal of representative 
to carry out obligation of, § 189 
Land contract by decedent, personal representa¬ 
tive as party, § 741, p. 777 
Sale of real property, § 267, p. 1281 
Sales under order of court, purchaser’s right to 
rescind, § 602 

Reservation of assets, distribution of estate, § 509 
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Reservation of grounds of review of actions by or * 
against representatives, § 816 
Residence, 

Decedent, plea of limitations alleging, § 765, n. 29 
Domicile synonymous, § 989, p. 1236, n. 36 
Jurisdiction of administration as dependent on, 

§ 18 

Qualification of administrator, § 46, p. 948 
Residuary estate, 

Compensation of personal representative, primary 
fund for payment, § 861 

Proceeds of sale of real estate as part of, direc¬ 
tion in will, § 274, p. 1291 
Residuary legatees or devisees, 

Account of personal representative, right to ob¬ 
ject, § 884, p. 1068, n. 61 

Administration bonds, right to sue before final 
settlement, § 973 

Administrator de bonis non, right to be appoint¬ 
ed, § 1019 

Administrator with will annexed, right of ap¬ 
pointment, § 1031, p. 1287 
Determining share of legatee in action for ac¬ 
counting, § 849, p. 999, n. 83 
Engaging or continuing in business as executor, § 
194 

Parties in action for accounting, § 849, p. 990 
Parties to actions for legacies, § 742, pp. 778, 
779 
Sale, 

General power under will as authorizing sale 
of, § 281, n. 37 

Implied power of sale of real property or 
residue devised to executor, § 275 

Resignation, 

Absolute nature of right, § 82 
Acceptance of, § 82 

Account as required with petition, § 82 
Accounting after resignation, § S31, pp. 949, 950 
Administration bonds, 

Release of sureties, § 957, p. 1181 

Right of corepresentative to sue for breach, 

§ 967, p. 1195 
Agreements to resign, § 82 

Ancillary appointment, right to receive after res¬ 
ignation in state of domiciliary administra¬ 
tion, § 992 

Appointment of administrator de bonis non, § 
1018 

Goexecutor or coadministrator, effect, § 1046 
Collateral attack on, § 82 
Compensation, right to, § 876, p. 1051 
Continuation of pending action, § 737 
Effect, § 82 

Execution sued out by representative after resig¬ 
nation, § 806, p. 918 
Implied resignation, § 82 
Independent executor, § 1056, p. 1352 
Order of acceptance, § 82 

Pleading in action by administrator de bonis non, 
§ 758, p. 797 

Probate court’s jurisdiction of accounting after 
resignation, § 840, p. 970. 

Procedure, § 82 

Public administrator, § 1051, p. 1339 
Retraction of, § 82 
Right of, § 82 


Resignation—Continued, 

Settlement on, § 911 
Termination of authority by, § 82 
Time to sue, § 729, p. 730 
Vacation of order, § 82 

Resisting claims, allowance for expenses incurred, § 
225, p. 1219 

Res judicata. Conclusiveness, generally, ante 
Restitution, 

Distribution of estate, reversal of decree, § 506 
Individual interests and transactions, § 241 
Retainer, allowance for payment to attorney as, § 225, 

p. 1221 

Retraction of renunciation of executorship, § 29, p. 
919 

Retroactive operation of order or decree for sales un¬ 
der order of court, § 578, p. 540 
Retroactive operation of statutes, 

Administration and settlement of estate, § 1 
Presentation of claims, § 397 
Sales under order of court, § 617 
Return, 

Appraisers, allowance to surviving spouse or 
family, § 332, p. 60 
Disputed claims, 

Commissioners appointed to determine, § 444 
Report of referee, § 443, p. 266 
Sales under order of court, § 606 

Notice of proceedings, § 564, p. 522 
Revenue stamps on bond, allowance of amount ex¬ 
pended for, § 232 
Reversions, 

Allowance to surviving spouse or family, § 363, 
p. 84 

Assets as including interest in, § 120 
Sale for payment of debts, § 548, p. 490 
Review, 

See, also, Appeal, generally, ante 
Accounting and settlement, §§ 924-938, pp. 1133- 
1155 

Affidavit and prayer for appeal, § 930 
Appeal, right and effect of, § 924 
Bond or other security, § 930 
Certiorari, § 924 

Coexecutors or coadministrators, right to ap¬ 
peal, § 926, p. 1140 

Conclusiveness of decree of appellate court, 
§ 93S 

Consolidation of appeals, § 924 
Costs of appeal from accounting, § 943 
Discretion of lower court, § 934 
Estoppel, § 926, p. 1138 

Executor or administrator as entitled to ap¬ 
peal, § 926, p. 1139 
Findings of fact, § 935 
Former accounts, § 936 
Frivolous appeal, damages, § 943 
Hearing, determination, and disposition, § 
937 

Intervention on appeal, § 926, p. 1138 
Motion for new trial as prerequisites, § 927 
Notice, § 930 

Opening or setting aside of decree of settle¬ 
ment, etc., § 925, p. 1136 
Orders or decrees reviewable, § 925, pp. 1134- 
1137 
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Be view—Continued, 

Accounting and settlement—Continued, 

Parties, § 928 

Adding, appeal in proceeding to set aside 
final account, § 937, n. 82 
Persons entitled, § 926, pp. 1137-1140 
Presentation and reservation in lower court 
of grounds of review, § 927 
Presumptions in support of order of decree, 
§ 933 

Reasons of appeal, § 930 

Record, § 931, pp. 1145-1148 

Requisites for review, § 930 

Scope and extent of review, § 932 

Statement of questions involved, § 930 

Stay of proceedings, § 924 

Time, § 929 

Waiver of right of review, § 926, p. 1138 

Actions by or against representatives, §§ 813-818 
Administration bonds, 

Actions on, § 984, p. 1228 
Summary proceedings, § 969 
Allowance or reieetion of claims against insolvent 
estates, § 682 

Appointment, proceedings for, § 64, pp. 973-980 
Administrator de bonis non, § 1020 
Compensation of representative, orders or decrees 
relating to, § 880, p. 1060 

Costs, personal liability of representative, § 820, 
p. 928 

Failure to appeal, liability of personal representa¬ 
tive, § 696 

Foreign representatives, actions by, § 1011 
Insolvency proceedings, § 672 
Sales under order of court, post 
Settlement of insolvent estates, § 687 
Special administrator, order of removal, § 1039 
Revision of administration proceedings, petition in 
action seeking, § 779, p. 842, n. 46 
Revival of proceeding for sale under order of court, 
§ 573 

Revocation of allowance to surviving spouse or fam¬ 
ily, § 364 

Revocation of letters, §§ 84-88, pp. 1016-1030 

Administration bonds, release of sureties, § 957, 

p. 1181 

Amicus curise, suggestion of, § 85, p. 1020 
Ancillary letters, § 997 

Appeal from order settling accounts, effect of rev¬ 
ocation on right of, § 926, p. 1139 
Appointment of administrator de bonis non, § 
1018 

Appointment of executor, § 26 
Attorney’s fees, 

Allowance for, § 85, p. 1029 
Failure to pay as grounds for, § 84, p. 1019 
Burden of proof, § 85, p. 1025 
Citation, proceeding for, § 85, p. 1023 
Coadministrator, effect on powers of, § 87 
Collateral attack on orders, § 85, p. 1027 
Complaint for, § 85, p. 1024 

Contest of will, pendency as grounds for, § 84, p. 
1018 

Cost of proceedings, § 85, p. 1029 
Creditors, right to ask for, § 85, p. 1021 
Debtor, right to ask for, § 85, p. 1022 


Revocation of letters—Continued, 

Defense, § 703, n. 15 

Action for accounting, § 849, p. 994 
Determination of application, § 85, p. 1025 
Discharge, order of, § 79 

Discovery of will, liability of administrator as 
executor de son tort, § 1064, p. 1362 
Discretion of court, § 84, p. 1016 
Cost of proceeding, § 85, p. 1029 
Disposition of cause on appeal from order, § 85, 
p. 1029 

Disqualification as grounds for, § 84, p. 1019 
Effect of, § 87 

Effect of appeal from order, § 85, p. 1028 
Equity jurisdiction to grant, § 85, p. 1023 
Evidence, § 85, p. 1024 
Ex parte proceedings for, § 85, p. 1023 
Findings, proceedings for, § 85, p. 1025 
Fraud, § 84, p. 1018 
Grounds for, § 84, p. 1017 
Hearing on appeal from order, § 85, p. 1028 
Hearing on application, § 85, p. 1025 
Heirs, right to ask for. § 85, p. 1022 
Interest in estate, application as dependent on, § 
85, p. 1020 

Irregularities as grounds for, § 84, p. 1017 
Issuance of new letters. § 88 
Judgment or decree, § 85, p. 1026 
Jurisdiction as proceeding, § 84, p. 1016; § 85, 
p. 1023 

Jury trial, § 85, p. 1025 

Laches as preceding right, § 85, p. 1022 

New letters on, § 88 

Nonresidence as grounds for, § 84, p. 1019 

Notice of proceeding, § 85, p. 1023 

Order of, § 85, p. 1026 

Original grant void, § 84, p. 1017 

Parties to proceeding, § 85, p. 1023 

Persons who may apply for, § 85, p. 1020 

Pleading, 

Action by administrator de bonis non, f 758, 
p. 797 

Proceedings for, § 85, p. 1024 
Powers of representative pending proceeding for, 
§ 86 

Premature issuance as grounds for, § 84, p. 1018 
Presumptions, § 85, p. 1025 
Previous official acts, liability for, § 87 
Priority, 

Application of person entitled to, § 85, p. 1021 
Issuance without regard to, § 84, p. 1018 
Procedure, § 85, pp. 1020-1030 
Proceedings for, § 85, pp. 1020-1030 
Profert setting out, § 759 
Public administrator, 

Application by, § 85, p. 1021 
Notice of proceeding to, § 85, p. 1024 
Qualification of petitioner, § 85, p. 1021 
Reappointment of original representative, § 88 
Reference, § 85, p. 1025 

Removal from office distinguished, § 84, p. 1017 
Review of order, § 85, p. 1027 
Statutory provisions, § 84, p. 1016 
Compliance with, § 85, p. 1020 
Grounds for, § 84, p. 1017 
Review of proceedings, § 85, p. 1028 
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Revocation of letters—Continued, 

Statutory provisions—Continued, 

Suspension of proceeding pending proceeding 
for, § 86 

Surviving spouse, application by, § 85, p. 1021 
Termination of authority, §§ 84-88, pp. 1016-1030 
Time for application, § 85, p. 1022 
Validity of acts done in course of administration, 

8 87 

Verdict, order supported by, § 85, p. 1026 
Void order, § 88 

Revocation of probate, expenses incurred, allowance 
for, § 225, p. 1217 
Revocation of sales. 

Testamentary power of, § 278 
Under order of court, order or decree of sale, § 
577 

Right of way, 

Parties to action to establish across land of de¬ 
cedent, § 741, p. 776 
Release of, authority as to, § 252 
Right to sue on administration bonds, allegations,” § 
982, p. 1216 
Rights of action, 

Against personal representative, § 693 

Assets as including, claim for death of decedent, 

§ 102 

Between co-executors or co-administrators, § 695 
By creditors or others interested in estate, § 694, 
pp. 668-671 

By foreign representatives, § 1008, pp. 1256-1262 
By personal representative, § 692 
Royalties, petition in action by personal representa¬ 
tive to recover, § 772, p. 815, n. 44; § 772, p. 816, 
n. 50 

Rule to show cause, distribution of estate by, § 513 
Safe-deposit box, 

Assets, contents of as included, § 127, n. 29 
Expense of, allowance for, § 238, p. 1240 
Sales, 

Execution sale of decedent’s property, § 811 
Judgment in action by or against representative 
ordering sale, § 796, p. 909 
Order of court. Sales under order of court, post 
Personal property, ante 
Pleading in action. 

By administrator for value of goods sold, § 
772, p. 816 

To avoid decedent’s sales, § 779, pp. 832, 833 
Property acquired in representative capacity, § 
268, p. 1285 
Real property, ante 

Representative’s property to estate, § 239, p. 1244 
Sales tax, priority in respect to claim for, § 461, p. 
317, n. 81 

Sales under order of court, §§ 536-666, pp. 472-638 
Abandonment of, 

Appeal from order of sale, § 584, p. 544 
Proceedings for, § 564, p. 518 
Abatement of price, actions for purchase money, 
§ 603, p. 575 

Acceptance of bids or offers, § 600 
Account of administration, condition precedent to 
sale of realty for payment of debts, § 542 
Acknowledgment of conveyances, § 651 
Actions for, 8 557 


Sales under order of court—Continued, 

Actions on bonds, § 591 

Actual application of personalty to payment of 
debts, sale of realty as dependent on, § 541, 
p. 481 

Adjournment, § 594 
Administration expenses, 

Payment of, § 540 

Petition as required to allege, § 562, p. 513 
Administrator de bonis non, § 588 
Conveyance by, § 648 
Setting aside sale by predecessor, § 615 
Advance bid, reopening sale on, § 607, p. 585 
Adversary proceeding for, § 561, p. 510 
Adverse claimants, objections to, § 615 
Adverse claims to property, trial of, § 572 
Adversely held property as subject to, § 551 
Advertisement, mistake in description, § 592 
Affirmance of petition, § 562, p. 513 
After-acquired title, setting up of, § 636 
Agent, conveyance by, § 648 
Agreement of sale, § 600 
Allowance or rejection of claims, § 570 
Amendment, 

Order or decree of sale, § 577 
Petition for, § 562, p. 516 
Return, § 606 
Amount of bond, § 590 
Amount of property to be sold, § 553 
Annulment, §§ 614-633, pp. 592-614 

Acceptance of proceeds as estoppel, § 616 
Accounting for profits made by purchaser, 
§ 632 

Action for reimbursement of purchaser, § 630 
Amendment of pleadings in proceeding for, 
§ 626 

Appointment of representative, defects in, 
§ 620 

Assertion of title or claim as estoppel, § 616 
Assumption of mortgage by purchaser, lia¬ 
bility on, § 633 
Bond, 

Failure to execute, § 620 
Failure to give, § 622, p. 602 
Burden of proof, § 626 
Collateral attack, § 618 
Creditors as necessary parties, § 625 
Default of purchaser, § 619 
Defects in proceeding after order, § 622, pp. 
601-605 

Defects in proceedings prior to order, § 620 
Defects in title as ground, § 619 
Effect of setting aside, § 628 
Estoppel, § 616 

Evidence in proceeding for, § 626 
Failure of consideration as grounds, § 619 
Failure to appear and contest as estoppel, 
§ 616 

Findings in proceeding for, § 627 
Form of remedy, § 624 
Forum, § 624 

Fraud as ground for, § 622, p. 603 
Grounds for, §§ 619-622, pp. 598-605 
Hearing on, § 627 
Improper order as ground, § 621 
Inadequacy of price as ground, § 622, p. 602 
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Sales under order of court—Continued, 

Annulment—Continued, 

Interest in estate as prerequisite to right to 
attack, § 615 

Interest on purchase money, § 630 
Intervention in proceeding for, § 625 
Irregularities in proceedings prior to order, 
§ 620 

Judgment, § 627 
Jurisdiction, § 624 

Presumption of, § 626 
Laches, § 617 
Limitations as to, § 617 
Mistake, § 622, p. 604 

Notice of application, defects as to, § 620 
Notice of proceedings, § 625 

Failure to give, § 622, p. 602 
Objections after confirmation, § 614 
Offer to return purchase money, § 630 
Parties, 

Defects as ground, § 620 
Proceeding for, § 625 
Persons having right to attack, § 615 
Petition, defects as to, § 620 
Pleadings in proceedings for, § 626 
Presence at sale as estoppel, § 616 
Presumptions in proceeding for, § 626 
Proceedings for, §§ 623-627, pp. 605-610 
Purchase by representative or attorney, § 
622, p. 604 

Ratification as precluding, § 616 
Reimbursement of purchaser, §§ 629-631, pp. 
611-614 

Auctioneer’s fees, § 629 
Extent of, § 630 
Improvements, § 631 
Method of, § 630 
Purchase money, § 629 
Taxes paid, § 629 

Rents and profits, liability for, § 632 
Representative’s lack of authority as ground, 
§ 619 

Res judicata, § 616 

Retention of proceeds as estoppel, § 616 
Retroactive operation of statutes relating to, 
§ 617 

Return of purchase money, § 630 
Revesting of title, § 628 
Review of proceedings, § 627 
Revocation of administration on discovery 
of will, § 615 

Right to attack sale, § 615 
Sale of own property, § 622, p. 602 
Settlement with purchaser, §§ 629-633, pp. 
611-614 

Statutory grounds, § 619 
Subrogation of purchaser, § 630 
Taxes, reimbursement for, § 629 
Tender back of purchase money as condition 
to, § 630 
Time for, § 617 
Trial, § 627 

Void sales, § 616, n. 13; § 617 
Weight and sufficiency of evidence, § 626 
Appearance in proceedings for, presumption of, 
§ 565 


Sales under order of court—Continued, 

Application for sale, §§ 546, 547, pp. 436-489, 

§ 562, pp. 512-517 
Compelling of, § 547 
Persons who may apply, § 546 
Appraisal of property to be sold, § 583 
Approval of, 

Bond, § 590 
Conveyances, § 651 

Assets, property constituting as subject to, § 548, 
p. 489 

Assignee, conveyance by, of purchaser, § 650. 
Assumption of mortgage by purchaser, liability 
for on setting aside, § 633 
Attorney, 

Application by, § 546 

Fees, payment out of proceeds, § 657, n. 70 
Qualification as purchaser, § 598 
Setting aside of sale to representative’s at¬ 
torney, § 622, p. 605 
Auctioneer’s fees, 

Payment out of proceeds, § 657, n. 70 
Reimbursement of purchaser for on setting 
sale aside, § 629 
Authority, § 536 

Making of sale, § 587 
To convey, §§ 648, 649 
Avoidance, § 554 

Bequeathed property, liability to sale, § 548, p. 
490 

Bids or offers, § 600 

Defects in title as authorizing repudiation, 
§ 603, p, 575 

Failure or refusal of bidder to complete pur¬ 
chase, § 602 

Failure or refusal to comply with, resale, 
§ 604 

Opportunity to bid, § 593 
Refusal to comply with bid, § 602 
Reopening sale on advance bid, § 607, p. 585 
Repudiation of bids because of defective title, 
§ 603, p. 575 

Bill of review, review of order or decree by, 
§ 584, p. 543 

Bona fide purchasers, protection of, § 643 
Bond, §§ 590, 591, pp. 549-553 

Annulment for failure to execute, § 620; § 

622, p, 602 

To prevent sale, § 554 

Bond held by decedent as subject to, § 548, p. 490 
Breach of agreement by purchaser, § 602 
Broker’s commission, payment out of proceeds, 
§ 657, n. 70 
Bulk sales, § 595 

Annulment because of, § 622, p. 601 
Burden of proof, § 569 

Actions for purchase money, § 603, p. 576 
Annulment proceedings, § 626 
Confirmation proceeding, § 609 
Existence of debt, § 570 

Insufficiency of personalty to pay debts, § 571 
Proceeding to perfect rights of purchasers, 
§ 645 

Cash terms, § 597 

Caveat emptor, § 642 

Charges, payment out of proceeds, § 655 
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Sales under order of court—Continued, 

Chilling bidding at, § 600 

Citation, proceedings for, §§ 564, 565, pp. 517-523 
Claims against estate, purchase by person hold¬ 
ing, § 601, p. 569 

Clerical errors, setting aside order or decree on 
account of, § 577 
Clerk of court, 

Conveyance by, § 648 

Order of sale by as within jurisdiction of 
court, § 560, n. 17 
Co-executors or co-administrators, 

Authority to make sale, § 5SS 
Joinder in petition, § 561, p. 510 
Collateral attack, § 618 

Defects in proceedings after order, § 622, pp. 
601-605 

Defects in proceedings prior to order, § 620 
Improper order as warranting, § 621 
Inadequacy of price, § 622, p. 603 
Notice of proceedings, § 565 
Order or decree of sale, § 579 
Petition for, § 563 

Collection of purchase money, liability of repre¬ 
sentative, § 663 

Commencement of proceeding for, § 562, p. 512 
Commissioners, 

Authority to make, § 588 
Discretion of, § 593 
Purchase by, § 598 
Compelling application for, § 547 
Completion of purchase, rights and liabilities on 
failure or refusal to complete, § 602 
Compromise of claim for price, liability of rep¬ 
resentative as to, § 663 
Conclusiveness, § 611 

Order or decree of sale, § 578, pp. 537, 538 
Concurrent jurisdiction of proceedings for, § 560 
Condemned property, § 548, p. 490 
Conditions, § 597 

Notice as required to state, § 592 
Resale, § 604 

Conduct of sale, §§ 593-596, pp. 556-559 
Confirmation, §§ 607-612, pp. 581-591 

Annulment after, §§ 614-633, pp. 592-614 
Authority of court, § 607, p. 581 
Burden of proof, § 609 
Collateral attack on order of, §§ 618, 619 
Complete sale as requiring, § 608 
Conclusiveness, § 611 

Condition precedent to conveyance of title, 
§ 608 

Conveyances, confirmation as required to be 
shown, § 651 

Cure of defects and irregularities, § 611 
Death of interested party, § 607, p. 582 
Defects cured by, § 611 
Determination, § 609 
Review, § 612 

Disposition of cause on appeal, § 612 

Effect of, § 611 

Entry of record, § 610 

Equitable title as passed by, § 611 

Evidence, § 609 

Form of, § 610 


Sales under order of court—Continued, 

Confirmation—Continued, 

Fraud as precluding, § 607, p. 5S3 
Hearing, § 609 

De novo on appeal, § 612 
Impeachment collaterally of order of, § 619 
Inadequacy of price as ground for objection, 
§ 607. p. 584 

Irregularities cured by, § 611 
Jurisdictional defects as warranting col¬ 
lateral attack, § 619 
Necessity of, § 608 
Notice, 

Application, § 607 
Review of proceedings, § 612 
Objections to, § 607, p. 583 
Parties to proceeding for, § 607, p. 583 
Review, § 612 

Power to confirm, § 607, p. 581 
Premature confirmation, § 607, p. 582 
Presumptions, authority to act, § 607, p. 
5S1 

Refusal to confirm, § 611 
Registration of, § 610 
Relation back, § 611 

Reopening sale on advance bid, § 607, p. 
585 

Requisites of, § 610 
Resale on refusal of, § 613 
Res judicata, § 611 
Review, § 612 
Scope of review, § 612 

Setting aside for lack of notice of, § 622, p. 
602 

Showing as to, § 607, p. 582 
Time for, § 607, p. 582 
Title as affected, § 611 
Validity as imparted by, § 611 
Withdrawal of exceptions to, § 607, p. 584 
Consent to sale of homestead, § 552, p. 500 
Consideration, 

Annulment for failure of, § 619 
Conveyances required to state, § 651 
Setting aside on ground of failure of, § 619 
Construction, 

Bids, § 600 
Conveyances, § 652 
Contest of claims, § 570 
Contested claims, payment of, § 539 
Conveyances and deeds, §§ 647-654, pp. 624-630 
Compelling execution of, § 645 
Heir or devisee as precluding sale, § 548, p. 
492 

Co-ownership, decedent’s interest as co-owner as 
subject to, § 548, p. 491 

Corporate stock, officer of corporation as qualified 
to purchase, § 598 

Costs, payment out of proceeds, §§ 655, 657 
Covenant of warranty, §§ 642, 652 
Credit sale, § 597 

Liability of representative as to, § 662 
Creditors, ante 
Crops, § 548, p. 490 

Curative statutes, protection of, § 643 
Curing of defects in petition, § 562, p. 516 
Curtesy, 

Effect on right, § 637 
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Sales under order of court—Continued, 

Curtesy—Continued, 

Necessity for sale as defeating, § 548, p. 
494 

Death of decedent, payment of debts created after, 
§ 540 

Default of bidder, resale, § 604 
Defect in proceedings, bona fide purchaser as af¬ 
fected, § 643 

Defects in petition, § 562, p. 514 
Defenses, 

Actions to recover purchase money, § 603, p. 
574 

Claims, § 570 
Delay, 

Applying for order, § 559 
Dismissal of proceedings on account of, § 
573 

Delegation of power to make, § 588 
Demand of representative, prerequisite to ap¬ 
plication by creditor, § 546 
Demurrer, practice on overruling of, § 566 
Depositions, insufficiency of personalty to pay 
debts shown by, § 571 
Deposits, 

Purchaser’s right to recover, § 602 
Right to demand, § 597 

Depreciated currency, payment of purchase price 
in, § 601, p. 569 

Depreciation, insufficiency of personalty to pay 
debts due to, § 541, p. 481 
Depressed market, denial of application on ground 
of, § 537 

Description of property, 

Conveyance, § 651 

Notice of proceedings, § 564, p. 520 
Notice of sale, § 592 
Order or decree of sale, § 575 
Petition as required to contain, § 562, p. 
515 

Determination of proceedings for, § 568 
Devised land, § 549 
Devisees, ante 
Discretion of court, § 537 

Amount to be sold, § 553 
Bond, § 590 

Proceeding to set aside, § 627 
Dismissal or discontinuance of proceedings, § 
573 

Disposition of cause, review, § 584, p. 545 
Disseizin of heir or devisee as affecting liability 
of land, § 551 
Distributees, ante 
Distribution of estate. 

Bequeathed personal property as subject to 
sale for purpose of, § 548, p. 490 
Petition for, § 562, p. 515 
Sale of real property for, § 544 
Divestiture of titles and liens, §§ 635-640 
Doubtful claims, payment of, § 539 
Dower, 

Effect on right of, § 637 
Interest as subject to, § 548, p. 494 
Payment of debt to protect, § 554 
Surplus proceeds as subject to right, § 658 
Duration of authority to convey, § 649 
Duration of liability on bond, § 591 


Sales under order of court—Continued, 

Easement, sale subect to, § 597 
Ejectment, purchaser’s right to maintain action 
of, § 645 

Election of remedies, purchaser at voidable sale, § 
624 

Election, ratification of unauthorized purchase 
by personal representative, § 599, p. 566 
Encumbered property, § 548, p. 493 
Encumbrances, 

Operation and effect as to, § 638 
Purchaser as taking property subject to, § 
601, p. 569 

Enforcement of liability on bond, § 591 
English language, notice of sale published in, § 
592 

Entire interest in real property to be sold, § 
553 

Equitable relief of purchaser, § 605 
Equitable title or interest as subject to, § 548, p. 

491 

Equity, 

Collateral attack in, § 618 
Jurisdiction of proceedings, § 560 
Error in judgment, representative as liable for, 
§ 661 

Estoppel, ante 
Evidence, ante 

Examination of title, reimbursing purchaser for 
cost of on setting sale aside, § 629 
Exceptions, § 566 

Report of sale, § 606 

Exclusive jurisdiction of proceedings for, § 560 
Excuse for delay in applying for order, § 559 
Execution of conveyances, § 651 
Exemption, homestead, § 552, p. 500 
Existence of debts, burden of proof, § 570 

Conclusiveness of order of sale as to, § 578, p. 
538 

Ex parte proceedings, § 561, p. 510 

Expenses of sale, payment out of proceeds, § 657 

Extension of time for, § 594 

Extent of sale, order or decree showing, § 575 

Failure to, 

Collect purchase price, liability of representa¬ 
tive, § 663 

Comply with bid, resale, § 604 
Give bond, § 590 

Procure sale, personal liability, § 586 
Fault of representative, personalty insufficient 
to pay debts due to, § 541, p. 481 
Filing of petition for, § 562, p. 516 
Findings, 

Action on bond, § 591 
Proceedings for, § 568 

Proceedings to protect rights of purchaser, § 
645 

Proceeding to set aside, § 627 
Fixtures, § 548, p. 490 
Forced sale of homestead, § 552, p. 499 
Foreclosure, disposition of surplus on sale under 
judgment of, § 655 
Foreign representative, § 1002 
Form, 

Bonds, § 590 
Confirmation of, § 610 
Conveyance, § 651 
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Sales under order of court—Continued, 

Form—Continued, 

Notice, § 592 
Order or decree, § 575 
Proceedings for, § 556 
Report of sale, § 606 

Former agent of personal representative, quali¬ 
fication as purchaser, § 598 
Fractional share of real property, § 553 
Franchises, § 548, p. 490 
Fraud, ante 

Fraudulently conveyed land, § 550 
Funeral expenses, payment of, § 540 
Guardian, 

Application by, § 546 
Parties to proceeding for, § 561, p. 511 
Qualification as purchaser, § 598 
Hearing, 

Annulment proceeding, § 627 
Confirmation proceedings, § 609 
Proceedings for, § 568 
Heirs, ante, 

Homestead as subject to, § 552, pp. 497-500 
Hour of sale, § 594 

Husband or wife of personal representative, pur¬ 
chase by, § 598 
Implied warranty, § 642 
Improvements, 

Deduction of value of from purchase price, 

§ 601, p. 568 

Reimbursement of purchaser for on annulling 
sale, § 631 
Inadequacy of price, 

Annulment on ground of, § 622, p. 602 
Objections to confirmation on ground of, § 
607, p. 584 

Inchoate title or interest as subject to, § 548, p. 
491 

Inconsistent provisions of will, effect of, § 545 
Infants, 

Guardian as necessary party to proceeding, § 
561, p. 511 

Interest in real property as preventing sale, 

§ 548, p. 489 

Notice of proceedings to, § 564, p. 518 
Informalities in conveyance, § 651 
Inheritance tax, payment of, § 540 
Injunction, § 585 

Collection of purchase money, § 605 
Insolvent estates, § 678 

Instructions in proceeding to set aside, § 627 
Insufficiency of personalty to pay debts, 

Conclusiveness of order of sale as to, § 578, 
p. 538 

Petition as required to show, § 562, p. 514 
Interest on deferred payments, § 597 
Interference with other proceedings involving 
land, § 567 
Intervention, 

Annulment proceedings, § 625 
Proceedings for, § 561, p. 511 
Intestacy, petition as required to aver, § 562, 
p. 513 

Inventory and appraisement, exhibition of on ap¬ 
plication for sale of realty to pay debts, § 
571 


Sales under order of court—Continued, 

Joinder of parties, proceeding for, § 561, p. 511 
Joinder of proceedings, § 558 
Judgment creditor, application for, § 546 
Judgment, decree or order, 

Against representative, § 570 
Annulment proceeding, § 627 
Judgment, decree or order of sale, §§ 574-581, pp. 
533-541 

Amendment, § 577 
Binding effect of, § 578, p. 539 
Collateral attack, §§ 579, 618 
Conclusiveness, § 578, p. 537 
Conditions, § 576 
Construction of, § 578, p. 540 
Conveyances, order of sale as required to 
be set out, § 651 
Description*of property, § 575 
Disposition of proceeds under, § 575 
Enforcement after lapse of time, § 578, p- 
540 

Estoppel, § 578, p. 539, n. 68 
Extent shown by, § 575 
Form, § 575 

Fraud as requiring setting aside, § 577 
Irregularities, § 575 

Jurisdictional facts as required to be shown, 

§ 575 

Limitations applicable to, § 578, p. 540 
Manner of sale, order or decree as required 
to fix, § 575 

Necessity for sale, §§ 574, 575 
Notice shown by, § 575 
Operation and effect, § 578, pp. 537-540 
Parties bound by, § 578, p. 539 
Presumptions favoring, § 578, p. 539 
Price as required to be specified, § 575 
Relief granted, § 576 
Requisites, § 575 

Retrospective effect, § 578, p. 540 
Review of, § 584, pp. 542-546 
Revocation of, § 577 
Second order, § 581 
Setting aside, § 577 
Signature, § 575 
Statutory requirements, § 575 
Stay of execution of, § 580 
Title, effect as to, § 578, p. 539 
Vacation of, § 577 
Validity as dependent on, § 574 
Judicial sale, nature as, §§ 556, 634 
Jurisdiction, 

Petition as required to show, § 562, p. 513 
Proceedings for, § 560 

Proceedings to recover purchase money, § 603, 
p. 574 

Want of notice as jurisdictional, § 564, p. 
518 

Jury trial, proceedings for, § 568 
Laches, § 559 

Annulment, § 617 

Proceedings to perfect rights of purchasers, § 
645 

Land devised by decedent, § 549 
Land in another state, jurisdiction to order, § 560 
Lands outside county of administration, jurisdic- 
n tion of proceedings, § 560 
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Sales under order of court—Continued, 

Latent equities, property as taken free from, § 
643 

Leased property and leasehold estate, § 548, p. 
492; § 639 

Legacies, payment of, § 543 
Legatees, 

Application by, § 546 
Notice of proceedings to, § 564, p. 519 
Payment of debt or security to prevent sale, 
§ 554 

Liability of representative, §§ 661-666, pp. 635- 
638 
Liens, 

Divestiture, §§ 635-640 
Set-off in respect of, § 601, p. 570 
Use of proceeds to satisfy, § 656 
Limitation of actions, ante 
Limited jurisdiction, § 560 
Loss or destruction of property, 

Liability for purchase price, § 602 
Liability of representative, § 661 
Personalty insufficient to pay debts due to, § 
541, p. 481 

Mandamus, compelling execution of conveyance, 
§ 645 

Manner of notice, § 592 
Manner of sale, §§ 593-596, pp. 556-559 
Marshaling assets and securities, § 548, p. 494 
Minimum bids, § 600 

Mining claims as subject to, § 54S, p. 492 
Misconduct, liability of representative for, §§ 661, 
664 

Mistake, annulment on ground of, § 622, p. 604 
Money bequests, sales of real property to pay, § 
543 

Money, payment of purchase price in, § 601, p. 
569 

Mortgage creditor, application by, § 546 
Mortgaged property, assumption of mortgage, § 
597 

Mortgages, use of proceeds to satisfy, § 656 
Mutual mistake, annulment for, § 622, p. 604 
Nature of proceedings for, § 556 
Necessary parties to proceedings for, § 561, p. 510 
Necessity for sale, 

Burden of proof as to, § 569 
Conclusiveness of order of sale as to, § 578, 
p. 538 

Justification of order, § 537 
Order or decree as required to show, § 575 
Petition as required to show, § 562, p. 514 
Negligence, liability of representative for, §§ 661, 
664 

Newly discovered evidence, setting aside order or 
decree on account of, § 577 
Note given for unpaid purchase price, lien of, § 
601, p. 571 

Notice of proceedings, §§ 564, 565, pp. 517-523 
Annulment for failure to give or for defects, 

§620; §622, p. 602 

Annulment proceedings, § 625 
Collateral attack, § 565 

Cure of errors or omissions in, § 564, p. 522 
Description of property, § 564, p. 520 
Form of, § 564, p. 519 
Infants as entitled to, § 564, p. 518 


Sales under order of court—Continued, 

Notice of proceedings—Continued, 

Legatees, § 564, p. 519 
Mode of giving, § 564, p. 520 
Necessity of, § 564, p. 517 
Omissions in, § 564, p. 522 
Order or decree as made after, § 578, p. 539 
Personal service of, § 564, p. 520 
Persons entitled to, § 564, p. 518 
Posting of, § 564. p. 522 
Presumption, § 565 
Publication of, § 564, p. 521 
Purchaser from heir as entitled to, § 564, p 
519 

Requisites, § 564, p. 519 
Return, § 564, p. 522 
Service of, § 564, p. 520 
Statutory requirements, § 564, p. 520 
Sufficiency, § 564, p. 519 
Waiver, § 564, p. 522 
Want of as jurisdictional, § 564, p. 518 
Warning order, § 564, p. 522 
Notice of report of sale as, § 606 
Notice of sale, § 592 
Resale, § 604 
Oath, § 589 
Objections, § 566 

Confirmation, § 607. p. 583 
Confirmation as precluding, § 614 
Obligee of bond, § 590 
Offer to pay debt, pleading, § 554 
Operation and effect of, §§ 634-646, pp. 614-624 
Conveyances, § 652 

Order or decree of sale, § 578, pp. 537-540 
Opportunity to bid, § 593 
Opposition to application, § 566 
Order in which property sold, § 548, p. 494 
Ownership of property at time of death, § 550 
Parcels, sale in, § 595 
Parties, ante 
Partition, 

Petition for, § 562, p. 515 
Sale of real property for purpose of, § 544 
Partnership property, 

Directions in will for settlement of firm busi¬ 
ness, § 545 

Settlement of affairs as prerequisite, § 548 r 
p. 491 

Passing of title as requiring conveyance, § 647 
Payment of debts, §§ 538-542, pp. 474-^82 

Account of administration as condition pre¬ 
cedent, § 542 

Adjudication of adverse claims to property,. 
§ 572 

Administration expenses, § 540 
Allowance of claim as establishing validity* 
§ 539 

Amount of property to be sol'd, § 553 

Anticipation of indebtedness, § 539 

Avoidance of, § 554 

Barred debts, § 539 

Bond to prevent, § 554 

Burden of proof, existence of debt, § 570' 

Confession of judgment, § 539 

Confirmation of sale, § 607, p. 583 

Contest of claims, § 570 

Contested claims, § 539 
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Sales under order of court—Continued, 

Payment of debts—Continued, 

Contingent liability, § 538 
Conveyances by heirs or devisees as preclud¬ 
ing, § 548, p. 492 

Creation of debts after death of decedent, § 
540 

Defenses to claims, § 570 

Dismissal of proceedings, conelusiveness, § 
573 

Disseizin of heir or devisee as affecting lia¬ 
bility of land to sale, § 551 
Doubtful claims, § 539 

Effect of promise to pay out of personalty, § 
538 

Existence of debt, § 539 
Proof of, § 570 
Funeral expenses, § 540 
General order for payment of, § 538 
Homestead as subject to sale, § 552, pp. 497- 
500 

Inheritance tax, § 540 

Inventory and appraisal on application for 
sale of realty, § 571 
Joinder of proceedings for, § 558 
Lands devised by decedent as subject to, § 
549 

Leasehold estate as subject to, § 548, p. 492 
Limitations, debts barred by, § 539 
Maturity of debts, § 538 
Mortgage debt, § 538 

Nonclaim statute, debts barred by, § 539 
Offer in pleading to pay, § 554 
Order in which property sold, § 548, p. 494 
Payment by persons interested to prevent, § 
554 

Pendency of other proceedings affecting land, 
§ 567 

Personalty insufficient for, § 541, pp. 479-^82 
Burden of proof, § 571 
Determination as to sufficiency, § 571 
Petition for, § 562, p. 514. 

Proof of claims, § 570 

Property subject to sale for, §§ 548-552, pp. 
4S9-500 

Reference in report, § 570 
Rents and profits sufficient for payment, § 
538 

Reversion as subject to, § 548, p. 490 
Secured debts, § 538 
Security to prevent sale, § 554 
Statutory authorization, § 53S 
Time of proceeding for, § 559 
Trial of title to property, § 572 
Use of proceeds for, § 655 
Validity of debts, § 539 

Vendor’s lien as subject of sale, § 548, p. 491 
Payment of legacies, § 543 

Homestead as subject to, § 552, p. 499 
Payment to prevent sale, § 554 
Pendency of litigation regarding title as ground, 
§ 619 

Pendency of other proceedings affecting land, § 
567 

Period for which notice is to be given, § 592 
Perishable property, § 537 
Delay in selling, § 594 

34 C.J.S.—96 


Sales under order of court—Continued, 

Personal liability of representative. 

Covenant of warranty, § 642 
Failure to procure sale, § 586 
Personal property. 

Bequest of as affecting right, § 548, p. 490 
Distribution of estate, § 544 
Insolvent estates, § 678 
Nature of sale, § 556 

Order or decree of sale, § 305, p. 1352; § 574 
Choses in action, § 306, p. 1355 
Payment of debts, § 538 
Perishable nature, § 537 
Personal representative, 

Application by, § 546 
Conveyances, § 648 
Liability of, §§ 661-666, pp. 635-638 
Making of sale, § 588 
Party to proceeding for, § 561, p. 510 
Persons authorized to make sale, § 5S8 
Persons to whom conveyances made, § 650 
Persons who may apply for, § 546 
Persons who may purchase, §§ 598, 599, pp. 561- 
566 

Petition for, §§ 562, 563, pp. 512-517 

Annulment on ground of defects in, § 620 
Place, § 594 

Hearing on application, § 56S 
Notice as required to specify, § 592 
Order or decree as required to fix, § 575 
Pleadings, 

Annulment proceedings, § 626 
Bond, action on, § 591 

Damages against defaulting bidders, § 603, p. 

576 

Proceeding to set aside, § 626 
Proceedings to perfect rights of purchasers, 
§ 645 

Resale, action for loss due to, § 604 
Possession, purchaser’s right to maintain action 
for, § 645 

Posting of notice, § 592 

Application for order, § 564, p. 522 
Postponement, 

Discretion of court, § 594 
Liability of representative, § 664 
Powers in making sale, § 587 
Prayer for sale of property, § 562, p. 513 
Preferences, petitioning creditor as obtaining, § 
546 

Premature confirmation of, § 607, p. 582 

Presumptions, ante 

Price, 

Annulment for inadequacy of, § 622, p. 602 
Duty of obtaining best possible price, § 597 
Order or decree as required, to specify, § 
575 

Prior partition or proceedings for, effect of, § 
548, p. 490 

Private sale, annulment of sale at sacrifice at, 

§ 622, p. 601 

Proceedings before, recovery of purchase money, 
§, 603, pp. 574-577 

Proceedings for, §§ 555-586, pp. 503-547 

Recovery of purchase money, § 603, pp. 574- 

577 
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Sales under order of court—Continued, 

Proceeds, disposition of, §§ 655-660, pp. 630-635 
Creditors, § 655 
Judgment providing for, § 575 
Payment of administration costs and charg¬ 
es, § 655 

Payment of debts, § 655 

Personal representative as entitled to, § 659 
Persons entitled to, § 659 
Purchaser’s duty as to application, § 660 
Satisfaction of mortgages and other liens, 
§ 656 

Surplus, §§ 655, 658 

Promptness of resale on default of first bidder, 
§ 604 
Proof, 

Claim, § 570 
Existence of debt, § 570 
Notice of sale, § 592 

Proper parties to proceedings for, § 561, p. 511 
Property or interest subject to sale, §§ 548-552, 
pp. 489-500 

Propriety of bidding, § 600 

Protecting rights of purchaser, proceeding for, 
§ 645 

Public lands, interest in as subject to, § 548, p. 
492 

Public or private sale, § 596 
Publication of notice, 

Application for, § 564, p. 521 
Sale, § 592 
Puffing, § 600 
Purchase money. 

Abatement of price in action for, § 603, p. 
575 

Action to compel payment, § 603, p. 574 
Annulment for nonpayment of, § 619 
Compelling payment of, § 602 
Conveyances requiring payment of, § 648 
Deductions from price, § 601, p. 568 

Heirs or distributees purchasing, § 601, 
p. 569 

Equitable relief of purchaser as to, § 605 
Evidence in action for, § 603, p. 676 
Extent of liability for payment of, g 601, p. 
568 

Failure to collect, § 663 

Homestead, § 552, p. 498, n. 3 

Liability for payment of, § 601, p. 568 

Liability of representative for, § 662 

Medium of payment, § 601, p. 569 

Nature of liability for payment of, § 601, p. 

568 

Parties to proceeding to recover, § 603, p. 
575 

Payment of, § 601, pp. 568-571 

Person to whom payments made, § 601, p. 

569 

Pleadings in action to recover, § 603, p. 576 
Presumptions in action for, § 603, p. 576 
Proceedings to recover, § 603, pp. 574-577 
Recipient of, § 601, p. 569 
Recovery of, §§ 601-605, pp. 568-579 
Resale, recovery of difference in price, § 604 
Security for, g 601, p. 570 
Time for payment of, § 601, p. 569 


Sales under order of court—Continued, 

Purchasers, 

Annulment for default of, § 619 
Appraiser as disqualified, § 598 
Assumption of obligations, § 646 
Attorney of representative, § 598 

Setting aside on ground of, § 622, p. 604 
Avoidance of sale, § 593 
Breach of agreement, § 602 
Claim against estate or representative, § 
601, p. 569 
Commissioner, § 598 

Compelling performance of contract, § 602 
Conveyance to, § 650 

Default as ground for annulment, § 619 
Duty as to application of proceeds, § 660 
Equitable relief of, § 605 
Estoppel to claim title, § 641 
Executor or administrator as, § 599, pp. 562- 
566 

Failure or refusal to complete purchase, § 
602 

Former agent or personal representative as 
qualified as, § 598 
Guardian as qualified, § 598 
Heirs, § 598 

Husband or wife of representative, § 598 
Judge ordering sale as disqualified, § 598 
Liabilities of, §, 646 

Personal representatives as, § 599, pp. 562- 
566 

Liability of representative, § 665 
Persons who may purchase, §§ 598, 599, pp. 
561-566 

Proceedings to protect rights of, § 645 
Protection of bona fide purchaser, § 643 
Qualification as, § 598 
Quieting title in, § 601, p. 568 
Recovery of purchase money on failure of 
title, § 601, p. 568 

Reimbursement of on avoidance of sale, §§ 
629-631, pp. 611-614 

Relatives of personal representative, § 598 
Rescission by, § 602 
Rights of, §§ 641-646, pp. 617-624 
Setting aside on ground of, § 622, p. 604 
Subsequent purchase from by personal repre¬ 
sentative, § 599, p. 564 
Substitution as purchaser, § 598 
Time title passes to, § 644 
Title and rights of, §§ 641-645, pp. 617-623 
Void or voidable purchase by representative, 
§ 599, p. 565 
Widow as, § 598 

Purposes for which authorized, § 537 

Petition as required to show, § 562, p. 514 
Qualification of purchaser, § 598 
Quieting title, 

Collateral attack in form of action for, § 
618 

Purchaser at sale, § 601, p. 568 
Ratification, 

Annulment as precluded by, § 616 
Improper purchase by personal representa¬ 
tive, § 599, p. 565 
Resale, § 604 

Real property in general, g 536 
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Sales under order of court—Continued, 

Recitals in conveyances, § 651 
Record, 

•Confirmation of, § 610 
Conveyances, § 651 
Proceedings for, § 5S2 
Review of proceedings, § 584, p. 544 
Recording acts, purchaser as within protection 
of, § 643 

Recovery of purchase money, §§ 601-605, pp. 
568-579 

Redemption from, § 634 

Redemption, right of as subject to, § 548, p. 489 
Reference and report as to existence of debts, 

§ 570 

Reference of proceedings for, § 568 
Refusal of application without order, § 555 
Relation back. 

Confirmation of sale, § 611 
Title, § 644 

Relatives of personal representative, purchase by, 

§ 598 

Release of sureties on bond, § 591 
Relief granted, § 576 
Remaindermen, 

Objections to, § 615 

Parties to proceeding, § 561, p. 510, n. 41 
Remainders as subject to, § 548, p. 490 
Removal of representative, dismissal on account 
of, § 573 

Rents and profits, 

Liability for on setting aside, § 632 
Sufficiency of to pay debts as precluding, § 
538 

Reopening, 

On advance bid, § 607, p. 585 
To let in other bidders, § 600 
Report of sale, § 606 

Representative capacity, making of sale, § 588 
Request for order, § 555 
Resale, § 604 

Rescission, purchaser’s right to rescind, §, 602 
Res judicata, confirmation as, § 611 
Retrospective effect of order or decree of sale, 
§ 578, p. 540 
Return, § 606 

Notice of proceedings, § 564, p. 522 
Reversions as subject to, § 548, p. 490 
Review, § 584, pp. 542-546 

Abandonment of appeal, § 584, p. 544 
Annulment proceedings, § 627 
Confirmation of sale, § 612 
Disposition of cause, § 584, p. 545 
Effect on appeal, § 584, p. 544 
Method of, § 584, p. 543 
Parties, § 584, p. 543 
Persons entitled to, § 584, p. 543 
Presumptions, § 584, p. 544 
Record, § 584, p. 544 

Reservation and presentation of grounds of, 
§ 584, p. 544 
Scope of, § 584, p. 545 
Setting aside, § 627 

Statutory requirements, § 584, p. 543 
Time for taking appeal, § 584, p. 543 
Revival of proceedings for, $ 573 


Sales under order of court—Continued, 

Satisfaction of mortgages, use of proceeds for, § 
656 
Seal, 

Bond, § 590 
Conveyance, § 651 

Second order of sale, power to enter, § 581 
Second sale, § 613 

Secret trust, property as taken free from, § 643 

Secured claims, payment of, § 538 

Security, 

Preventing sale, § 554 
Purchase price, § 601, p. 570 
Service of notice of proceedings, § 564, p. 520 
Set-off, purchasers, § 601, p. 570 
Sheriff’s authority to make, § 588 
Signature, 

Order or decree of sale, § 575 
Petition for, § 562, p. 516 
Special administrator, § 560 
Authority to make, § 588 
Special bond for sale, § 590 

Specific bequest, property covered by as subject 
to sale, § 548, p. 490 

Specific performance of contract to purchase, § 
602 

Status as administrator as required to be shown 
in petition, § 562, p. 514 
Statutory provisions, 

Actions for sale, § 557 
Annulment, §§ 617, 619 
Appeal, § 584, p. 543 
Authority, § 536 
Bond, § 590 
Conduct of sale, § 593 
Conveyance, §§ 647, 648 
Disposition of proceeds, § 655 
Encumbrances as affected, § 638 
Form and requisites of order or decree, § 
575 

Homestead, § 552, pp. 498, 499 
Jurisdiction, § 560 
Minimum bids, § 600 
Notice, § 564, pp. 520, 523; § 592 
Parties to proceeding for, § 561, p. 510 
Payment of debts, § 538 
Payment of legacies, § 543 
Personalty insufficient to pay debts, § 541, p. 
480 

Petition, § 562, p. 513 
Proceedings for, § 555 

Publication of notice of application, § 564, 
p. 521 

Purchase by personal representative, § 599, 
p. 563 

Purposes for which authorized, § 537 
Record, § 582 

Relief granted in accordance with, § 576 
Special bond, § 590 
Terms, § 597 
Time, §§ 559, 594 

Waiver of notice of proceedings, § 564, p. 523 
Staying execution of order of sale, § 580 
Strangers, appointment to make sale, § 588 
Subsequent vendee of purchaser, protection of, § 
643 
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Sales under order of court—Continued, 

Successor in office, 

Application by, § 546 
Notice of proceeding, § 564, p. 518 
Purchase by personal representative from 
after resignation, § 599, p. 564 
Support of widow and children, § 537 
Surplus, disposition of, § 658 
Surviving spouse, real property subject to inter¬ 
est of, § 54S, p. 494. 

Suspension of proceedings, pendency of other 
proceedings affecting land, § 567 
Taxes, payment out of proceeds, § 655 
Technical defects in conveyances, § 651 
Temporary administrator, 

Authority to make, § 588 
Validity of order directing sale by, § 560 
Termination of homestead rights, § 552, p. 499 
Terms, § 597 

Order or decree as required to fix, § 575 
Resale, § 604 

Testamentary authority to sell realty, § 277 
Testamentary provisions, effect of, § 545 
Time, § 594 

Action to recover purchase money, § 603, p. 
574 

Annulment of, § 617 

Appeal from order of sale, § 584, p. 544 
Bond, time of giving, § 590 
Confirmation, § 607, p. 582 
Hearing on application, § 568 
Notice as required to state, § 592 
Order or decree as required to fix, § 575 
Passing of title, § 644 
Payment of purchase price, § 601, p. 569 
Pleading in proceeding to set aside, § 626 
Proceedings for, § 559 
Report of sale, § 606 
Title, 

Divestiture of, §§ 635-640 
Order or decree of sale as affecting, § 578, p. 
539 

Purchaser at, § 641 
Relation back, § 644 

Representative’s liability for sales of land 
without title, § 661 
Time of passing, § 644 
Trial of title to property, § 572 
Transfer of administration to chancery court, § 
555 

Transfer of title, acceptance of bid operating as, 
§ 600 
Trial, 

Actions for purchase money, § 603, p. 577 
Annulment proceedings, § 627 
Proceedings to perfect rights of purchasers, 
§ 645 

Trial of title of decedent and adverse claims to 
property, § 572 

Trustees, parties to proceeding for, § 561, p. 510, 
n. 41 
Trusts, 

Equitable jurisdiction to impress, § 624 
Lands held by decedent in, § 548, p. 490 
Property held for decedent in trust as sub¬ 
ject to, § 548, p. 491 


Sales under order of court—Continued, 

Unauthorized purchase, effect of, § 599, p. 564 
Upset price, fixing of by representative, § 597 
Vacation, resale in case of, § 613 
Validity, 

Confirmation as imparting, § 611 
Notice as essential to, § 592 
Order or decree of sale as essential to, § 
574 

Record as essential to, § 582 
Value of property, petition as required to show, § 
562, p. 515 
Vendor’s lien, 

Purchaser as taking subject to, § 601, p. 571 
Subject to, § 548, p. 491 

Verdict in proceedings to protect rights of pur¬ 
chasers, § 645 
Verification, 

Petition for, § 562, p. 516 
Reports of sale, § 606 

Void or voidable sale of homestead, § 552. p. 500 
Waiver, 

Claim for deficiency on resale, § 604 
Defects in notice of sale, § 592 
Notice of, § 592 

Notice of proceedings, § 564, p. 522 
Warning order, proceedings for, § 564, p. 522 
Warranty, § 642 

Waste, personalty insufficient to pay debts due 
to, § 541, p. 481 
Widow, 

Application by, § 546 
Notice of proceedings to, § 564. p. 518 
Parties to proceeding for, § 561, p. 510 
Purchase by, § 598 

Wills, provisions in as affecting, § 545 
Withdrawal of intervention, proceeding for, § 
561, p. 512 

Withdrawal of offer, § 600 
Writ of assistance, purchaser’s right to, § 645 
Written petition for, § 562, p. 513 
Sanction of court, expenditures, necessity, § 217 
Satisfaction of executions from proceeds of execu¬ 
tion sale of decedent’s property, § 811 
Satisfaction of judgment, 

Actions against representatives, § 796, p. 909 
Amendment of judgment, § 799 
By or against representative, § 796, pp. 907, 908; 
§ 797, n. 10; § 805 

Out of decedent’s estate, § 796, p. 909 
Savings account, deposit of funds in, § 187, p. 1167 
School districts, priority in respect to debts due to, 
§ 461, p. 316 
Scire facias, 

Distribution of estate, summary remedy in case 
of deficiency of assets, § 512 
Enforcement of judgment against representative, 
§ 806, pp. 919, 920 

Executors de son tort, judgments against, § 1068, 
p. 1376 

Seal, 

Bond, sales under order of court, § 590 
Letters, § 69 

Sale of real property, deeds as requiring, § 289 
Sales under order of court, conveyance as re¬ 
quiring, § 651 

Seat in stock exchange, assets as including, § 97 
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Second, 

Appointment, administrator, § 4S 
Audit, proof of claim at, § 435 
Proceedings in probate court to compel account¬ 
ing, § 848, p. 981 

Reference, disputed claims, § 443, p. 267 
Second accounting, 

Allegations in answer taken as true, § 849, p. 995 
Compelling representative to file second account, 

§ 828 

Secret fees, prohibition against, § 239, p. 1245 
Secret trust, sales under order of court, property as 
taken free from, § 643 
Secured claims, 

Allowance against estate, effect, § 431, p. 246 
Election of creditor, § 368 
Limitation of actions, § 732, p. 742 
Payment, § 462, p. 333 

Primary• liability, § 479, p. 362 
Sale of property for payment of secured 
debts, § 538 

Surrender of pledged securities, § 4GS, p. 342 
Presentation, 

As essential, § 403 
Statement, § 417, p. 198 
Statement as essential, § 417, p. 198 
Verification, § 418, p. 202 

Secured debts, sale of property for payment, § 538 
Securities, 

Loss of assets as result of neglect in selling, lia¬ 
bility for, § 248, p. 1257 
Power as to sale of securities, § 307, n. 72 
Security, § 67, pp. 980-992 

Collection of assets, enforcement of security given 
to decedent, § 173 

Condition to appointment of executor, § 24 
Costs in actions by or against representatives, § 
823 

Distribution of estate, condition precedent, § 490, 
pp. 379-382 

Power as to borrowing money on, § -202 
Sale of personal property, § 312 
Sales under order of court, 

Purchase price, § 601, p. 570 
Security to prevent, § 554 

Security deeds, allowance to surviving spouse or 
family, priority, § 338, p. 44 
Self employment, § 239, p. 1245, n. 35 

Separate, . , 

Accounts of representative acting m different 
fiduciary capacities, § 832 
Answer by one of several personal representa¬ 
tives, § 780 

Distinct person from individual for purpose of 
pleading, § 756 

Maintenance, claim against estate for unpaid al¬ 
lowance, presentation of, § 398, p. 164 
Pleadings by several executors sued on claims, § 
773, pp. 818, 819 

Property of widow, administrator’s duty to ac¬ 
count, § 833, p. 954, n. 16 
Separation, 

Agreement, 

Allowance to surviving spouse or family, 
jurisdiction to pass on validity and ef¬ 
fect, § 355 

Widow’s allowance, waiver, § 341, n. 51 


Separation—Continued, 

Widow’s allowance as barred by, § 344 
Sequestration, payment of claims, enforcement of de¬ 
cree by, § 473, p. 353 

Servants, priorities in respect to claim for wages, § 
461, p. 319 
Service, 

Citation in probate proceedings to compel ac¬ 
counting, § 848, p. 982 
Notice, 

Before stating and settling accounts, proof, § 
846, p. 9S0 

Sales under order of court, notice of proceed¬ 
ings, § 564, p. 520 

Order of probate court compelling accounting, § 
848, p. 986, n. 5. 

Process, generally, ante 

Services, 

Adequate allowance for claims rendered decedent, 

§ 372, n. 53 

Adopted relatives, § 371, p. 107 
Affidavit to support claim, pleading making of 
affidavit, § 774, pp. 822, 823 
Agreements, 

Compensate by will, § 373 
Compensation in property, § 370, p. 104 
Liability on contracts for services, § 199 
Modified contract respecting services ren¬ 
dered decedent, § 373 
Payment for services, § 370, p. 101 

Persons in family relation, § 371, p. 108 
Presumption of promise to pay compensation 
for services, § 784, p. 853 
Promise to compensate for services partly or 
totally fulfilled, § 373 
Proof as essential, 

Express contract, § 452. p. 285 
Implied agreement, § 452, p. 285 
Specific performance of agreement to com¬ 
pensate for services, § 373 
Allowance of claims for services rendered dece¬ 
dent, § 370, p. 100; § 372; § 373 
Amendment of pleading against decedent’s es¬ 
tate to recover on quantum meruit, § 770, p. 
812, n. 6 

Amount of allowance for services rendered dece¬ 
dent, §§ 372, 373 

Answer in action on claim for services, § 7 <5, p. 
827, n. 92; p. 828 

Attorney’s lien for services rendered decedent as 
enforceable, § 370, p. 101, n. 12 
Aunt’s services to decedent, § 371, pp. 114, 115 
Basis of claims, § 370, p. 102 
Benefits, 

Deductible in determining amount of allow¬ 
ance for services rendered decedent, § 
372 

Offsetting claims for services rendered de¬ 
cedent, § 370, p. 104, n. 60 
Blood relationship of persons rendering services 
to decedent, § 371, p. 107 
Brothers rendering services to decedent, § 371, 
p. 113 

Burden of proof, 

Claim for services, § 784, pp. 859-861 
Family relationship, § 371, p. 107 
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Services—Continued, 

Burden of proof—Continued, 

Gratuitous services, § 784, p. 860 
Payment, § 784, pp. 860, 861 
Child rendering services to decedent, § 371, pp. 
109, 110 

Circumstantial evidence in action on claim, § 786, 
p. 884 

Claims for services, §§ 370-373, pp. 100-120 
Affidavit to support claim, pleading making of 
affidavit, § 774, pp. 822, 823 
Answer in action on claim, § 775, p. 827, n. 
92 

Burden of proof, § 784, pp. 859-861 
Circumstantial evidence in action on claim, 
§ 786, p. 884 

Corroboration of evidence in action on claim, 
§ 786, p. 881, n. 51 

Degree of proof in action on claim, § 786, pp. 
883-886 

Demurrer in action on claim, § 776 
Evidence in action on claim, § 781, p. 844; 
§ 785, pp. 865-869; § 786, p. 876, n. 91; 
§ 786, p. 880, n. 36; § 786, pp. 883-893 
Express contract, proof of as essential, § 452, 
p. 285 

Implied agreement, proof of as essential, § 
452, p. 285 

Parol evidence to establish claim of person 
in family relationship, § 786, p. 886 
Plea in abatement in action on claim, § 775, p. 
829, n. 10 

Pleading claims, § 774, pp. 825-827 
Presentation, § 398, p. 164 
Presumptions, § 370, p. 104; § 371, pp. 106, 
110-116; § 452, p. 277 
Priority, § 461, p. 318 

Proof required to establish in case of dispute, 
§ 452, p. 285 

Stale claim as requiring convincing proof, § 
452, p. 286 

Compensated services to decedent, § 370, p. 104 
Consanguinity of persons rendering services to 
decedent, § 371, p. 107 

Consideration for contract relative to services 
rendered decedent, § 370, p. 103 
Contract to pay for services rendered decedent, § 
370, p. 101; § 371, pp. 108, 109 
Corroboration of evidence, 

Action on claim, § 786, p. 881, n. 51 
Value of services, § 786, pp. 881, 882, n. 
52 

Cousin rendering service to decedent, § 371, p. 115 
Daughter-in-law rendering services to decedent, 

§ 371, p. 112 

Defenses, with respect to services rendered de¬ 
cedent, § 370, p. 105 

Degree of proof in action on claim, § 786, pp. 883- 
886 

Demand for payment during lifetime of decedent 
as essential, § 370, p. 105 
Demurrer in action on claim for services, § 776 
Estoppel in respect of services rendered decedent, 

§ 370, p. 102 


Services—Continued, 

Evidence, 

Action for services, § 781, p. 844; § 785, pp. 
865-869; § 786, p. 876, n. 91; § 786, 
p. 880, n. 36; § 786, pp. 883-893 
Payment under pleadings, § 782, p. 848 
Establishment of claim in case of dispute, g 
452, p. 285 

Express contract, § 452, p. 285 
Implied agreement, § 452, p. 285 
Payment, § 785, p. 865; § 786, p. 893 
Performance of services, § 785, p. 863, n. 
22 

Time for proof of value, § 787, p. 896 
Value of services, § 785, pp. 865, 868, 869 
Corroboration of evidence, § 786, pp. 881 r 
882, n. 52. 

Time for proof, § 787, p. 896 
Excessive allowance for services rendered de¬ 
cedent, § 372, n. 53 
Express contract, 

As essential to allowance of claim, § 370, p. 
101 

Proof as essential to claim, § 452, p. 285 
Family relationship, § 370, pp. 10(^-116 

Parol evidence to establish claim of person in 
family relationship, § 786, p. 886 
Presumption of promise to pay for services, 
§ 784, p. 854 

Former spouse rendering service to decedent, § 
371, p. 116 

Foster parent or child rendering service, to de¬ 
cedent, § 371, p. Ill 

Grandnephew or niece, rendering service to de¬ 
cedent, § 371, p. 114 

Grandparents or grandchild rendering services to 
decedent, § 371, p. 113 
Gratuitous services, ante 

Implied agreement or contract for services to 
decedent, § 370, p. 102 
Proof as essential, § 452, p. 285 
Incompetency of decedent, § 370, p. 105 
Instructions in actions for services, § 789, pp. 
901, 902 

Interest on amount allowed for services to de¬ 
cedent, § 372 

Issues in action to recover for services, § 781, p. 
843 

Leniency in collecting for services to decedent 
during lifetime of decedent as bar to claim, 

§ 370, p. 105 

Liability for services rendered decedent, in gen¬ 
eral, § 370, pp. 100-106 
Liability on contracts for services, § 199 
Loco parentis, services rendered decedent by per¬ 
son standing in, § 371, p. Ill 
Matters not defeating claims for services ren¬ 
dered decedent, § 370, p. 105 
Measure of allowance or recovery for services 
rendered decedent, § 373 

Modified contract respecting services rendered 
decedent, § 373 

Nephews or nieces rendering services to decedent, 

§ 371, p. 114 

Nursing services rendered decedent, § 370, p. 105 
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Services—Continued, 

Obligation or lack of to support as affecting li¬ 
ability, for services rendered decedent, § 371, 
p. 109 

Parent rendering services to decedent, § 371, pp. 
109, 111 

Parol evidence to establish claim of person in 
family relationship, § 786, p. 886 
Payment, 

Agreement or contract to pay for services 
rendered decedent, § 370, p. 101 
Child rendering services, § 371, p. 109 
Persons in family relation, § 371, p. 108 
Burden of proof, § 784, pp. 860, 861 
Evidence of payment, § 785, p. 865; § 786, 
p. 893 

Pleadings in action for services, evidence 
under, § 782, p. 848 
Presumption, 

Payment, § 784, pp. 853-855 
Promise to pay for services, § 784, pp. 853, 
854 

Promise to compensate for services partly or 
totally fulfilled, § 373 
Question for jury, § 788, pp. 899, 900 
Specific performance of agreement to com¬ 
pensate for services, § 373 
Plea in abatement in action on claim for services, 
§ 775, p. 829, n. 10 
Pleading, 

Action by executor to recover for services, § 
772, p. 816 

Answer in action on claim, § 775, p. 827, n. 
92; § 775, p. 828 

Claims for services, § 774, pp. 825-827 
Demurrer in action on claim, § 776 
Plea in abatement in action on claim, § 775, p. 
829, n. 10 

Presentation of claims for services rendered de¬ 
cedent, § 398, p. 164 
Presumptions, 

Claims for services rendered decedent, § 370, 
<p. 104; § 371, pp. 106, 110-116; § 452, p. 
277 

Gratuitous character of services of personal 
representative, absence of presumption, § 
880, p. 1057 

Payment, § 784, pp. 854, 855 
Promise to pay compensation for services, § 
784, pp. 853, 854 

Priority in respect of claims for services rendered 
decedent, § 461, p. 318 

Promise to compensate for services partly or total¬ 
ly fulfilled, § 373 
Quantum meruit, 

Amendment of pleading against decedent’s es¬ 
tate to recover on, § 770, p. 812, n. 6 
Claims for services rendered decedent, § 370, 
p. 102; § 373 
Questions for jury, 

Action for services, § 788, pp. 898-903 
Payment, § 788, pp. 899, 900 
Value of-services, § 788, pp. 898, 899 
Reasonable allowance for services to decedent, § 
372 

Relative’s services to decedent, § 371, p. 106 


Services—Continued, 

Request for services rendered decedent, § 370, p. 
101 

Sisters rendering services to decedent, § 371, p. 
113 

Son-in-law rendering services to decedent, § 371, p 
112 

Specific performance of agreement to compen¬ 
sate for services rendered decedent, § 373 
Spouse rendering service to decedent, § 371, p. 
116 

Stale claim as requiring convincing proof, § 452, p. 
286 

Stepchild rendering services to decedent, § 371, pp. 
Ill, 112 

Surviving spouse rendering service to decedent, § 
371, p. 116 

Testamentary agreement to compensate, § 373 
Third persons, allowance of credit for services, § 
234 

Time for proof of value, § 787, p. 896 
Uncle’s services to decedent, § 371, pp. 114,115 
Value, 

Evidence, § 785, pp. 865, 868, 869 

Corroboration of evidence of value, § 786, 
pp. 881, 882, n. 52 
Time for proof, § 787, p. 896 
Question for jury, § 788, pp. 898, 899 
Variance, 

Pleading and proof in action for services, § 782, 
p. 848, n. 53; § 783, p. 849, n. 54 
Pleading in action for services and claim 
presented, § 774, pp. 819, 820 
Voluntary, 

Acceptance of services, § 370, p. 101 
Services, § 370, p. 103 

Will, agreement to compensate for services by, 
§ 373 

Withholding of claim for services rendered de¬ 
cedent, during lifetime of decedent as defense, 
§ 370, p. 106 

Set-off or counterclaim, §§ 717-724, pp. 703-715 

Accounting, pleading set-off by representative, § 
849, p. 995 

Actions against, between or by representatives in 
general, 

Against representatives, § 724, pp. 713-715 
Between representatives of different estates, § 
720 

By representatives, §§ 717-723, pp. 703-713 
Jurisdiction, § 725, p. 723 
Administration bonds, § 979 
Allowance of claim as set-off, § 429 
Allowance to surviving spouse or family, proceed¬ 
ings for, § 353 

Ancillary administrator, existence of counterclaim 
as affecting defense that court should refuse 
to entertain action, § 1013, p. 1266, n. 5 
Appellate court, equity jurisdiction to permit set¬ 
off, § 937 

Burden of proving counterclaim, 

Action for services, § 784, p. 860 
Action on claim against estate, § 784, p. 859, 
n. 82 

Executor’s counterclaim, § 784, p. 857, n. 52 
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Set-off or counterclaim—Continued, 

Claims, ante 

Debts due in decedent’s lifetime against causes 
of action, 

Accruing after death, § 719, p. 706 
Accruing in his lifetime, § 719, p. 707 

Discovery of assets, proceeding for, § 159, p. 1124, 
n. 37 

Disputed claims, jurisdiction to determine, § 446, 
p. 271 

Distribution of estate, expenses incurred for 
benefit of legatees or distributees, § 491, p. 
383 

Distributive shares, § 719, p. 708 
Evidence, 

Action by or against representative, § 786, p. 
873 

Action on claim, § 786, p. 877, n. 2 
Admissible under plea in action on, 

Claim against estate, § 782, p. 847 
Claim in favor of estate, § 782, p. 847 
Counterclaim for services, § 786, p. 888, n. 
18 

Set-off admissible under general issue in ac¬ 
tion on claim against estate, § 782, p. 
848 

Execution against representative affected by equi¬ 
table set-off, § 806, p. 917, n. 98 
Executors de son tort, 

Actions against, § 1068, p. 1372 
Application of assets to payment of debts, 
setting up as defense rather than counter¬ 
claim, § 1068, p. 1374 
Insolvency of estate, 

Effect, § 721 

Presentation of claim, necessity, § 722 

Joint claim against estate, setting off individual 
claim, § 724 

Judgment in favor of and against representative, 

§ 805 

Legacies, § 719, p. 708 

Limitations, claim barred by, § 732, p. 746 
Mutuality of demands, § 718 

Insolvency of estate, effect, § 721 
Particular demands, § 719, pp. 705-709 
Partnership dealings, claims growing out of, § 719, 
p. 709 

Payment of claims. 

By set-off or counterclaim, § 468, p. 344 
Personal representatives, § 462, p. 333 
Proceedings to enforce, § 473, p. 352 
Pleading, 

Action on claim, § 775, p. 829 

Claim in favor of estate, § 772, p. 818 
Necessity, § 723 

Actions against personal representatives, 

§ 724 

Off-sets in action on claim, § 774, p. 823 
Presentation of claim, necessity, § 722 
Presumption of application of debt as set-off $ 784 
p. 852 ’ 

Rejoinder to replication to plea of set-off, § 768 

p. 810 

Sale, 

Personal property, set off of debt due from 
estate against purchase price, § 316 I 
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Set-off or counterclaim—Continued, 

Sale—Continued, 

Real property, action for purchase price, § 
290 

Sales under order of court, purchaser, § 601, p. 
570 

Wrongful death of decedent, counterclaim for, § 
724 

Setting aside, 

Assignment of mortgage, issues in action for, § 
781, p. 842 

Dealings, individual interest in transactions, § 
239, p. 1244 

Fraudulent conveyances, 

After time limited for suing on claims, effect, 
§ 732, p. 755 

Attorney’s fees and expenses of litigation paid 
out of property fraudulently conveyed, § 
826, p. 939 

Audit in proceedings, § 787, p. 895, n. 57 
Costs, § 821, p. 935 

Enforcement of decree against representa¬ 
tives, § 806, p. 918 
Issues, § 781, p. 842 
Pleading, § 777 
Proof, § 781, p. 844 

Gifts in contemplation of death, pleading, § 779 
p. 840 ’ 

Judgment on petition for accounting, § 849, p. 999 
n. 83 

Private accounting and settlement, § 836 
Sale, 

Personal property, § 321 
Real property, testamentary authority, § 294 r 
pp. 1324-1327 

Settlements. Opening, vacating or setting aside 
settlements, ante 

Settlement by representatives. Accounting and settle¬ 
ment by representatives, ante 
Settlement of estate as duty of personal representa¬ 
tives, § 3, p. 878 
Several, 

Executors, designation of, effect, § 23 
Judgments by or against representatives, § 793, pp. 
905, 906 

Severalty, allowance to surviving spouse or family, 
title as held in, § 362, p. 84 
Sexual immorality, executor, disqualification bv, § 
28, p. 912, n. 68 
Sheriffs, 

Administration by sheriffs, § 1053, p. 1344 
Administrator ex officio, authorizing suit brought 
in his name, § 697 

Sales under order of court, authority to make, § 
588 

Shifting burden of proof, 

Action to recover for services, § 784, p. 860, 
n. 4 

Actions by or against personal representatives, § 
784, p. 856, n. 51 

Shrinkage of assets, account explaining, § 828 
Signatures, 

Certificate of lien of judgment, § 804 

Claims against estate, verification, § 418, p. 206 

Counsel to plea plene administravit, § 764, p. 
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Signatures—Continued, 

Decedent, 

Denial under oath in action on claim, § 775, 
p. 829 

Verification of pleading denying validity, § 
771 

Evidence of administrator’s signature in action 
on claim, § 785, p. 864 

Judgment in probate proceedings to compel ac¬ 
counting, § 848, p. 985 

Letters testamentary or of administration, § 69 
Petition for appointment, § 55, p. 963 
Presentation of claims, statement, § 417, p. 194 
Sales under order of court, 

Order or decree of sale, § 575 
Petition, § 562, p. 516 

Simple contract debts, location for jurisdictional pur¬ 
poses, § 20, p. 901 

Simulated sale, real property, setting aside of, § 294, 
p. 1325, n. 4 
Sisters, 

Services rendered decedent by, claim for, § 371, p. 
113 

Unmarried soldier's sister, right to letters of ad¬ 
ministration in preference to public adminis¬ 
trator, § 1052, p. 1342, n. 62 
Small estates, necessity of administration, § 5, p. 
886 

Sobriety, administrator, qualification of, § 46, p. 947 
Social station, allowance to surviving spouse or 
family, § 333, p. 32 

Soldiers, sister of unmarried soldier, right to let¬ 
ters of administration in preference to public 
administrator, § 1052, p. 1342, n. 62 
Sole beneficiary. 

Gift of personalty by, recovery of possession, § 
171 

Settlement of claim with, binding effect on admin¬ 
istrator thereafter appointed, § 181, p. 1154 
Solvency, 

Estate, 

Administration of solvent estate as insolvent, 

§ 667 

Evidence, § 786, p. 874 
Pleading in action on claim, § 774, p. 822 
Executor, evidence in action for accounting, § 
849, p. 997 

Son-in-law, services rendered decedent, claim for, § 
371, p. 112 

Soundness of judgment, executor, qualification of, § 28, 
p. 911 

Source of authority, executors, appointment as, § 22, 
p. 904 
Special, 

Demand for proof raising issue of representative 
capacity, § 763, p. 801, m 37 
Demurrer, 

Action by or against personal representative, 
§ 769 

Action on claim, § 776 

Denial of plaintiffs representative capacity, § 763, 
p. 801, n. 37 
Equity, 

Ground for removing administration proceed¬ 
ings to equity, § 839, p. 962 
Petition for removal of administration to 
' equity alleging, § 839, p. 963 


Special—Continued, 

Plea, 

Controverting representative character, § 763, 

p. 801 

Limitations, 

Action against personal representatives, § 
765 

Claim in favor of estate, waiver of, § 
772, p. 817 

Election to plead, § 765 
Payment in action on claim, § 775, p. S2S 
Plene administravit prseter, § 764, p. S04 
Premature commencement of action against 
personal representative, § 766 
Plene administravit, time for pleading, § 764, p. 
806 

Proceedings, compulsory probate proceedings as, 

§ 848, p. 981 

Replication to plea of limitations, § 768, p. 809 
Statute of limitations, plea by personal repre¬ 
sentative, § 765 

Tribunals, jurisdiction of proceedings, § 1 
Special administrators. Temporary or special admin¬ 
istrators, generally, post 

Specialty debts, location for jurisdictional purposes, 

§ 20, p. 901 

Specific legacies or bequests, 

Delivery in kind, § 493, p. 390 
Power of sale as affected, § 305, p. 1353 
Representative’s right of retainer, § 494, p. 395 
Title as to personalty, § 399, p. 1342 
Specific performance, 

Contracts of decedent relating to real property, § 
267, p. 1279 

Estate’s liability for costs, § 821, p. 935, n. 8S 
Jurisdiction, contracts of decedent or personal 
representative, § 725, p. 721 
Pleading in action by or against personal repre¬ 
sentatives, § 779, p. 837 
Prematurity of suit, § 729, p. 730 
Sale of land, contracts of, testamentary authori¬ 
zation, § 274, p. 1293 

Sales under order of court, contract to purchase, 
§ 602 

Services rendered decedent, agreement to com¬ 
pensate for, § 373 

Speculation with property of estate for individual 
benefit, § 239, p. 1244 
Speculative, 

Accounts, settlement within reasonable period, § 
193 

Securities, loss of assets as result of failure to 
sell, liability for, § 248, p. 1258 
Spouses. Husband and wifq, ante. 

Squandering of assets, liability for, § 243 
Squatters on public land, assets as including claim of, 
§ 109 

Stale claims, 

Dispute as to, evidence required to establish, § 
452, p. 284 

Services rendered decedent, convincing proof as 
required in respect of, § 452, p. 286 

Standing timber, 

Assets as including, § 97 
Power as to sale, $ 269, n. 7 
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State, 

Claims against estate. 

Limitation statutes, § 732, p. 734 
Nonclaim statutes as applicable, § 399 
Verification, § 418, p. 202 

Exclusive jurisdiction of administration proceed¬ 
ings, § 13 

Objections to appointment. § 57 
Priority in respect to debts due to, § 461, p. 315 
State treasury, distribution of estate, payment into 
of share of unknown or absent legatee or distrib¬ 
utee, § 497, p. 398 

Statement. Presentation of claims, ante 
Stating and settling accounts, §§ 882-903, pp. 1062- 
1104 

Admissibility of evidence, § 896 
Affi davits, 

Correctness of account, § 882, p. 1063, n. 3 
Decision on, § 890, p. 1076 
Amendment, 

Account, § 882, p. 1063 

Filing at hearing before referee, § 893, p. 
1083 

Order or decree, § 903, p. 1102 
Books and papers, production, § 900 
Burden of proof, § 895, pp. 1087-1090 
Contest of settlement, determination as to inter¬ 
est of contestant, § 892, p. 1081 
Depositions, 'decision on, § 890, p. 1076 
Evidence, §§ 894-901, pp. 1086-1098 
Examination, 

Legatees, § 901 

Personal representative, § 899 
Findings and conclusions, § 902 

Referee’s or auditor’s report, § 893, p. 1083 
Form and requisites, § 882, pp. 1062-1065 

Objections and exceptions, § 887, pp. 1072- 

1074 

Hearing, §§ 890-903, pp. 1075-1104 
Intermediate accounts, form and requisites, § 882, 
p. 1064 

Jurisdiction, § 892, p. 1078 
Jury trial and issues submitted, § 891 
Matters to be determined on accounting, § 892, 
pp. 1078-1081 

Mistakes in accounts, correcting on settlement, § 
882, p. 1063 

New trial, applicability of procedure to probate 
order settling account, § 924 
Notice, 

Filing of objections, § 883, p. 1066 
Hearing, § 890, p. 1076 

Proceedings before commissioner, § 893, p. 
1082 

Objections and exceptions, §§ 883-889, pp. 1065- 

1075 

Additional objections, § 883, p. 1066 
Answer to objections, § 883, p. 1066 
Burden of proof, § 895, p. 1088 
Claim, 

Failure to pay, § 886, p. 1071 
Not seasonably filed, presentation in form 
of exceptions to final account, § 886, 
p. 1071 

Conclusions of law, exceptions to as admit¬ 
ting correctness of findings, § 902 
Effect of filing exceptions, § 883, p. 1066 


Stating and settling accounts—Continued, 

Objections and exceptions—Continued, 

Estoppel, 

Objections to examination of personal 
representative, § 899 

To make objections or exceptions, § 888 
Form, § 887, pp. 1072-1074 
Grounds, § 886, pp. 1070-1072 
Intermediate order or decree on decision 
made on each set of objections, propri¬ 
ety, § 903, p. 1103, n. 94 
Necessity, § 883, p. 1065 
Notice of filing of objections, § 883, p. 1066 
Partial accounts, exceptions, § 889 
Persons entitled to object, § S84, pp. 1067- 
1069 

Referee’s report, § 893, p. 1084 
Sufficiency, § 887, pp. 1072-1074 
Time for making and filing, § 885 
Verification, § 887 
Waiver, § 888 

Withdrawal of objections, § 883, p. 1066 
Opening, vacating, or setting aside settlements, 
ante 

Order or decree, § 903, pp. 1099-1104 
Presumptions, § 895, p. 1086 
Recommitment to referee, § 893, p. 1085 
Reference, § 893, pp. 1082-1086 
Rehearing before referee, § 893. p. 1085 
Report of referee, § 893, pp. 1083-1085 
Review of order or decree. Review, ante 
Right to or to rents or profits of real property 
determination in accounting proceeding, § 892, 

p. 1081 

Separate accounts, personal representative acting 
in different capacities, § 882, p. 1064 
Separating distribution account from administra¬ 
tion account, § 882, p. 1064 
Supplement to final report, § 882, p. 1063 
Trustee, personal representative also acting as, 
separate accounts, § 882, p. 1064 
Verification, § 882, p. 1063 

Objections and exceptions, § 887 
Vouchers, § 898, pp. 1094-1096 
Waiver, 

Objections and exceptions, § 888 
Vouchers, § 898, p. 1095 

Statute of limitations. Limitation of actions, ante 
Statutory provisions, 

Actions for sale under order of court, § 557 
Actions relating to real property, § 253 
Administration expenses, priorities, § 461, p. 313 
Administration proceeding, § 12 
Allowance or rejection of claims, ante 
Allowance to surviving spouse or family, ante 
Appointment, ante 
Assets, ante 
Attorneys, 

Amount of fees, § 227, p. 1227 
Contract for services, § 199 
Authority and duties, ante 
Bond, 

Allowance for expense of procuring, § 232 
Sales -under order of court, § 590 
Claims, ante 
Collection of assets, 

Compromise of debt due estate, § 181, p. 1152 
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Statutory provisions—Continued, 

Collection of assets—Continued, 

Proceedings for recovery, § 169, p. 1140 
Compensation, § 853 
Compromise of claims, § 469 
Contest of claims, § 437 
Contingent claims, allowance, § 377, p. 124 
Conveyances, 

Accordance with bonds for title for executory 
contract, power to execute, § 267, p. 1280 
Sales under order of court, conveyance as 
essential, § 647 
Costs, ante 

Custody of estate, powers and duties in respect 
of, § 184, p. 1160 

Demurrer in action against decedent’s estate in 
words of statute, .§ 769, n. 82 
Deposit of funds, § 187, p. 1165 
Discharge, § 79 
Discovery of assets, ante 
Disputed claims, ante 
Distribution of estate, ante 
Engaging or continuing in business, § 194 
Execution for costs in actions by or against rep¬ 
resentatives, § 825 

Executor de son tort, liability, § 1065, p. 1366 
Exemptions, widow or family of decedent, § 325 
Foreign corporations, qualification to act as exec¬ 
utor, § 28, p. 917 
Foreign representatives, 

Authority to bring actions against, § 1013, p. 
1266 

Right of action, § 1008, p. 1260 
Funeral expenses, priorities, § 461, p. 312 
Interest, 

Claims against estate, § 464, p. 336 
Funds of estate, 

Delay in settling, § 213 
Improper use of funds, § 212 
Inventory and appraisal, ante 
Investment, duty imposed by, § 205 
Jurisdiction, 

Particular courts with respect to administra¬ 
tion, § 14 

Probate court, jurisdiction over disputed 
claims, § 446, p. 270 
Sales under order of court, § 560 
Kinship, degree of with reference to right to ad¬ 
ministration, § 36, p. 933 

Last illness, preference in respect to claim for 
expense of, § 461, p. 317 
Leases, 

Authority to execute, § 297, p. 1329 
Term, § 297, p. 1331 

Letters of administration, right to, § 31 
Maintenance and support, allowance out of es¬ 
tate for, § 332 

Management of estate, powers and duties in re¬ 
spect of, § 184, p. 1160 

Mortgages, authority to execute, § 298, p. 1333 
Necessity of administration, lapse of time as af¬ 
fecting, § 7 

Next of kin, appointment as administrator, § 36, 
p. 931 

Nonclaim statutes, ante 
Notice, ante, 


Statutory provisions—Continued, 

Payment of claims, ante 

Personal property, ante 

Plea plene administravit, § 764, p. 805 

Presentation of claims, ante 

Priorities in respect of claim, § 461, pp. 308-330 
Probate court, jurisdiction over disputed claims, 

§ 446, p. 270 
Qualifications, 

Administrator, § 46, p. 946 
Executor, § 28, p. 910 
Real property, ante 
Removal, ante 
Rents and profits, 

Authority to collect, § 259, p. 1270 
Collection, § 259, p. 1269 
Priority in respect to claim for rent, § 461, 
p. 319 

Replication by personal representatives, § 768, p. 
808 

Retention of assets for payment of debts of exec¬ 
utor or administrator, § 462, p. 332 
Revocation of letters, ante 
Sales under order of court, ante 
Saving claims barred by limitations, § 732, pp. 
754-756 

Small estates, necessity of administration, § 5, p. 
886 

Specific performance, contracts of decedent re¬ 
lating to real estate, § 267, p. 1279 
Tenure, § 78, p. 1009 

Time for accounting by representative, § 829, pp. 
942, 943 

Vouchers, production in support of claim against 
estate, § 417, p. 198 
Withdrawal of claims, § 420 
Withholding estate from administration, § 11 

Staying proceedings, 

Accounting and settlement, § 844; § 849, p. 989 
Allowance to surviving spouse or family, applica¬ 
tion to court, § 360 

Appeal in accounting proceedings, § 924 
Appointment, appeal operating as, § 64, p. 975 
By or against representatives in general, § 787, p. 
895 

Execution on judgment by or against representa¬ 
tive, § 810 

Opening or setting aside settlements, § 920 
Other actions pending accounting, § 849, p. 1000 
Sales under order of court, execution of order of 
sale, § 580 
Stenographers, 

Allowance against executor in pending suit, § 826, 
p. 939, n. 49 

Evidence as to stenographic services in action on 
claim, § 786, p. 892, n. 32 
Fees, 

Ordering payment, § 939, n. 9 
Representative’s right to have fees taxed as 
costs, § 826, p. 940 

Stipulation for payment out of estate, § 826, 
p. 939, n. 47 

Presumption of payment of compensation for 
stenographic work, § 784, p. 855, n. 34 
Public administrator, authority to appoint, § 1050, 
t n. 75 
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Stenographers—Continued, 

Record on appeal, necessity of showing appoint¬ 
ment and party’s request, etc., § 931, p. 1147, 
n. 39 

Representative’s personal liability for services in 
connection with litigation, § 826, p. 93S 
Stepchildren, 

Allowance for support, § 336, p. 38 
Appointment as administrator, § 36, p. 932 
Claim for services rendered decedent, § 371, p. 
Ill 

Evidence of family relationship in action on 
claim for services, § 786, p. S91, n. 27 
Stipulations, 

Borrowing money, power as conferred by, § 202 
Mortgages, § 298, p. 1338 
Stock and stockholders, 

Accounting by representative for worthless stock, 
§ 833, p. 954, n. 16 

Acquisition of property by representative, per¬ 
sonal property, § 304 

" Assessment, priority in respect to claim under, § 
461, p. 322 

Assets as including corporate stock, § 97 

Possession as proof of ownership, § 125, p. 
1083, n. 23 
Bank stock, 

Action to enforce decedent’s statutory liabil¬ 
ity as bank stockholder, presentation of 
claim as condition precedent, § 700, p. 
676 

Public administrator, authority to take 
charge, § 1051, p. 1336, n. 7 
Burden of proof to recover money from sale by 
representative, § 784, p. 856, n. 51 
Claim of judgment creditor of corporation against 
estate of deceased stockholder, limitations, § 
732, p. 734 

Distribution in kind, § 493, p. 388 
Domiciliary representative, assignment of shares 
in foreign corporation, § 1001 
Inability of stockholders, 

Action to enforce decedent’s statutory liabil¬ 
ity as hank stockholder, presentation of 
claim as condition precedent, § 700, p. 
676 

Bill against executors to enforce, § 779, p. 
841, n. 43 

Claim against estate, § 391, p. 153 

Contingent nature, § 377, p. 124, n. 21 
Presentation of claim, § 398, p. 167; § 
410 

Verification, § 418, p. 202 

Location for jurisdictional purposes, § 20, p. 902 
Pleading in action by or against representative, 
§ 779, p. 841 

Administrator de bonis non against predeces¬ 
sor failing to redeem stock, § 779, p. 835 
Plea in action by personal representative to 
recover, § 772, p. 817 
Presumption, 

Continuance of title, § 784, p. 853 
Ownership in action for accounting and set¬ 
tlement, § 849, p. 996 
Sale of stock, power, § 307 
Special administrator, rights, § 1040, p. 1314 


T Stock and stockholders—Continued, 

Transfer by administrator, right of action of 
co-administrator, § 695, n. 29 
Value, evidence in action for accounting, § 849, 
p. 997 

Voting of stock, necessity that co-executors con¬ 
cur, § 1042 

Storage charges, allowance for credit of money ex¬ 
pended for, § 238, p. 1240 
Stranger, appointment as administrator, § 42 
Striking out. 

Declaration for want of profert of letters of 
administration, § 759 

Plea of plene administravit, § 764, p. 806 
Sublease, personal liability in respect of, § 266, n. 5 
Subrogation, 

Administration bonds, defenses available to prin¬ 
cipal, § 978 

Coexecutor or coadministrator, § 1045, p. 1328 
Distribution of estate, payment before proper 
time, § 501, p. 406 

Sales under order of court, annulment, § 630 
Subscribing witnesses, administration bonds, addition 
of signatures without surety’s knowledge, effect, 
§ 944, p. 1164 

Subsequent instrument, revocation of appointment of 
executor by, § 26 
Substitution of parties, 

Discovery of assets, proceeding for, § 160 
Probate proceedings to compel accounting, § 848,. 
p. 982 

Substitutionary appointment, executor, § 25 
Succeeding representative, intervention, § 750 
Successful parties to actions by or against representa¬ 
tives, right to costs, § 819 
Succession taxes, claim against estate for, § 380 
Successor, 

Accounting between representative and successor, 
§ 833, p. 955 
Administration bonds, 

Accounting and settlement as prerequisite to 
action, § 973 

Actions on in name ©f successor, § 981, p. 
1212 

Administrators de bonis non, generally, ante 
Corporations, qualification to act as executor, $ 
28, p. 916 

Foreign representative’s successor, right of ac¬ 
tion, § 1008, p. 1259 

Party to certiorari proceeding, jurisdiction to 
reaudit account, § 928 
Sales under order of court, 

Application, § 546 
Notice of proceedings, § 564, p. 518 
Purchase from by personal representative 
after resignation, § 599, p. 564 

Suitability, 

Administrator, § 46, p. 945 

Executor, qualification as requiring, § 28, p. 910 r 
n. 47 

Summary proceedings, 

Administration bonds, § 969 
Collection of assets, § 169, p. 1140 
Discovery of assets, § 153 
Disputed claims, probate court, § 447 
Executors de son tort, proceedings against, § 
1068, p. 1371 
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Summary proceedings—Continued, 

Payment of claims, enforcement, § 473, p. 351 
Removal, § 91, p. 1039 
Summons, 

Amendment of judgment against representative 
to conform, § 799 

Setting aside, actions against foreign representa¬ 
tives, § 1014 
Supersedeas bond, 

Failure to give, dismissal of writ of error in 
action on administration bond, § 9S4, p. 122S, 
n. 37 

Privity between sureties on and estate, § 19S, n. 

58 

Supervision of courts, § 147, pp. 1105-1110 
Supplemental, 

Bill, 

Action to settle estate, § 849, p. 987 
Compelling accounting, § S49, p. 9S7 
Pleading alleging termination of authority pend¬ 
ing suit, § 763, p. 803 

Supplemental account or accounting, § 828 
Citation, 

Before stating or settling, § 846, p. 979, n. 95 
Probate proceedings to compel accounting, § 
848, pp. 982, 983 
Notice, § 846, p. 978, n. 95 

Before stating or settling, § 846, p. 979, n. 95 
Voluntary proceedings, § 845, p. 978, n. 92 
Supplementary, 

Inventory, power to permit or compel, § 134 
Proceedings, 

Against representatives, § 806, p. 918 
Receiver as party in probate proceedings to 
compel accounting, § 848, p. 981 

Support and maintenance, 

Allowance to surviving spouse or family, § 332 
Claims against estate, 

Services rendered decedent, § 370, p. 103 

Obligation or lack of obligation to sup¬ 
port as affecting claim, § 371, p. 109 
Support furnished decedent’s family, § 389 
Distribution of estate, set-off of expenses in¬ 
curred, § 491, p. 384 

Duties in respect to support of decedent’s minor 
children, § 142, p. 1103 

. Presumption as to payment for support of child, 

§ 784, p. 853, n. 11 

Sale of property for support of family, § 537 
Surcharges, 

Commissions, § 863, p. 1018 

Penalties, failure to pay claim when ordered, § 
472 

Surcharging and falsifying account distinguished 
from opening, § 921 

Surcharging settlements, limitation of actions, § 733, 
p. 758 
Sureties 

Administration bonds, generally, ante 
Claim against estate under contract of surety¬ 
ship, § 376 

Liability on contracts of suretyship, § 204 
Pleading in action over against surety, § 772, p. 
817 

Presentation of claims arising out of relationship 
of principal and surety, presentation of, § 
398, p. 164 


Sureties—Continued, 

Removal, application by sureties, § 91, p. 1039 
Representative paying debt for which decedent 
was surety, right to recover from principal 
in representative capacity, § 710, p. 697 
Withdrawal bond, liability on, § 11 
Surface support, will authorizing sale of coal under¬ 
lying land, release of right of under, § 274, p. 
1293 
Surplus, 

Foreclosure of mortgage, assets as including, §■ 
110 

Foreclosure sale, discovery of assets, recovery 
in proceeding for, § 15S, p. 1122 
Proceeds from execution sale of decedent’s prop¬ 
erty, § 811 

Sales under order of court, disposition, § 65S 

Surplusage, 

Pleading, 

Action to charge representative individually, 

§ 779, p. 838 

Anticipation of statute of limitations in ac¬ 
tion on claim, § 774, p. 827, n. 90 
Claims for services, § 774, p. 826, n. 77 
Designation of plaintiff as personal repre¬ 
sentative, action by foreign representa¬ 
tive, § 1008, p. 1258 

Plea plene administravit, § 764, p. S05, n. 2 
Profert of letters testamentary or adminis¬ 
tration, § 759 
Proof of, § 781, p. 843 
Rejection of description, 

Defendant, § 758, p. 798 
Plaintiff as, § 758, p. 796 
Word “executor” or “administrator”, § 709 
Actions against representative, § 713 
Designation of plaintiff as personal repre¬ 
sentative, action by foreign representa¬ 
tive, § 1008, p. 1258 

Surprise, 

Allowance or rejection of claims, setting aside 
on ground of, § 430, p. 241 
Distribution of estate, setting aside decree on 
ground of, § 528, p. 448 
Surrogate, 

Consent to determination of claim on settlement 
of executor’s accounts, § 732, p. 747 
Pleading in action by representative to enjoin, 

§ 779, p. 841, n. 46 

Surrogate’s court. Probate court, generally, ante 
Surviving executor, distribution of estate, duty of 
completing, § 482, p. 366 
Surviving spouse, 

Allowance to surviving spouse or family, ante 
Claim for services rendered decedent, § 371, p- 
116 

Nomination of administrator, § 44, p. 942 
Preference in appointment as administrator, § 
35, p. 926 

Real property subject to interest of, sale under 
order of court, § 548, p. 494 
Revocation of letters on application of, § 85, p. 
1°21 

Survivorship, common disaster, presumption of in 
proceeding for distribution of estate, § 521, m 
52 
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Sweden, treaty of 1911, consuls as administrators, § 
1053, p. 1346, nn. 1, 2 
Synonymous terms, § 3, p. 879 

Tangible assets, location for jurisdictional purposes, 

§ 20, p. 900 

Tax deed, acquisition of title by, § 268, p. 1282 
Tax sales, surplus, recovery of, § 252 
Taxes, 

Action for taxes due from decedent, capacity in 
which representative is sued, § 713, n. 74 
Actions to compel payment by representative, con¬ 
ditions precedent, § 702 

Allowance or rejection of claims for taxes, § 
42S, p. 235 

Ancillary representative, transmission of assets 
to domicile for purpose of subjecting to 
taxes, § 1005 

Claim against estate for taxes, $ 380 
Commissions of personal representative, § 881 
Contingent nature of claim for taxes to accrue, 

§ 377, p. 124, n. 21 
Credit for taxes paid, $ 235 

Distribution of estfl reservation of assets to 
meet, § 509 

Evidence of advances for payment, § 786, p. 879 
Inheritance taxes, ante 

Mortgages, execution for purpose of paying, § 
298, p. 1335, n. 43 
Payment of taxes on realty, § 263 
Primary liability, personal property, § 479, p. 363 
Priorities, 

Allowance to surviving spouse or family, § 
338, p. 43 

Claim for taxes, § 461, p. 316 
■Quarantine property, widow’s liability for, § 329 
Receiver, duty to list and pay taxes, § 1055 
Rents and profits, application to payment of 
taxes, § 259, p. 1271 
Sales under order of court, 

Homestead as subject to sale to pay taxes, § 
552, p. 498, n. 3 

Payment out of proceeds, § 655 
Reimbursement for taxes on annulment, § 

629 

Telephone service, 

Allowance of credit for money paid for, § 238, 
p. 1240 

Priority in respect to claim for telephone bill, 

§ 461, p. 323 

Temporary administrator. Temporary or special ad¬ 
ministrators, post 

Temporary alimony, claim against estate for, pre¬ 
sentation of, § 398, p. 164 

Temporary loans, wills, authorization by, § 202, n. 12 
Temporary or special administrators, §§ 1035-1040, 
pp. 1296-1316 
Accounting, § 831, p. 949 

Action by permanent administrator, § 849, p. 

998, n. 78 

Evidence in action for, § 849, p. 997, n. 58 
Permanent administrator’s right to require, 

$ 830, p. 948 

Person required to account, § 831, p. 949 
Recovery in accounting in accordance with 
relief sought, § 849, p. 998 
Rents, § 833, p. 954, n. 21 
Stay of accounting proceedings, § 844, n. 66 
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Temporary or special administrators—Continued, 
Accounting—Continued, 

Time, § 829, p. 945 
Actions, 

Permanent administrator’s action for ac¬ 
counting, § 849, p. 998, n. 78 
Rights and powers, § 1040, p. 1309 
Administrator ad colligendum, 

Appointment, § 1035, p. 1298 
Rights and powers, § 1040, p. 1315 
Termination of authority, § 1039 
Administrator ad litem, appointment, § 1035, p. 
1298 

Administrator ad prosequendum. 

Appointment, § 1035, p. 1299 
Automobile insurer, right to maintain action 
against after recovery of judgment 
against insured, § 1040, p. 1316 
Fraudulent conveyance, right to maintain 
suit to set aside, § 1040, p. 1316 
Administrator durante absentia, 

Appointment, § 1035, p. 1299 
Termination of authority, § 1039 
Administrator durante minoritate, 

Appointment, § 1035, p. 1299 
Devastavit, liability to executor qualifying 
after coming of age, § 1040, p. 1316 
Person entitled to appointment, § 1035, p. 
1302 

Administrator pendente lite, 

Appointment, § 1035, p. 1299 
Powers, duties and liabilities, § 1040, p. 1314 
Termination of authority, § 1039 
Advancements or allowances to family, § 1040, 
p. 1313 

Alter ego of court, § 1035, p. 1296, n. 15 
Amendment of pleading substituting permanent 
for temporary administrator, § 770, p. 813 
Appeal, 

Appointment, § 1036, p. 1306 
Decree ordering payment of money to execu¬ 
tor as suspended by appeal in proceed¬ 
ing to contest temporary administrator’s 
final report, § 924, n. 41 
Appointment, §§ 1035-1038, pp. 1296-1306 

Pleading raising issue of appointment, $ 781, 
p. 842, n. 51 

Attorney’s fees, allowance, § 1040, p. 1312, nn. 

41, 42, 44 
Bond, § 1037 

County administrator, unauthorized appoint¬ 
ment as temporary administrator, liabil¬ 
ity on administration bond, § 947 
Liability of sureties after appointment of 
general representative, § 1040, p. 1309 
Permanent administrator as only person en¬ 
titled to sue, § 967, p. 1194 
Public administrator succeeding to rights of 
special administrator, right to sue on 
bond, § 967, p. 1195 

Business of decedent carried on by, § 1040, p. 
1311 

Classes, § 1035, pp. 1298-1301 

Collateral attack, appointment, § 1036, p. 1305 

Compensation, J 871 

Conclusiveness of appointment, § 1036, p. 1305 
Costs, exemption from payment, $ 820, p. 929 
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Temporary or special administrators—Continued, 
County administrator, unauthorized appointment 
as temporary administrator, liability on ad¬ 
ministration bond, § 947 
Definitions, § 1035, p. 1296 
Deposit of funds, duty, § 1040, p. 1313 
Discretion of court as to appointment, § 1035, 
p. 1297 

Person to be appointed, § 1035, p. 1301 
Duration of authority, § 1039 
Effect of appointment, § 1036, p. 1305 
Fraudulent conveyance, setting aside, right of 
administrator ad prosequendum to maintain 
suit, § 1040, p. 1316 

Interest, administrator pendente lite, liability 
for interest on money in his hands during 
pendency of litigation, § 1040, p. 1315 
Intervention, § 750 

Inventory, administrator pendente lite, duty to 
file, § 1040, p. 1314 
Investments, § 1040, p. 1313 
Jurisdiction to appoint, § 1036, p. 1302 
Liabilities, § 1040, pp. 1307-1316 
Notes, administrator ad colligendum, power to 
receive payment before maturity, § 1040, p. 
1315 
Notice, 

Contemplated settlement, § 846, p. 979, n. 95 
Proceedings for appointment, § 1036, p. 1303 
Permanent administrator’s right to require ac¬ 
counting, § 830, p. 948 

Personal property, sale, § 305, p. 1352, n. 13 
Persons who may be appointed, § 1035, p. 1301 
Petition for appointment, § 1036, p. 1303 
Pleading, 

Action by to avoid fraudulent contract, § 
779, p. 833 

Raising issue of appointment, § 781, p. 842, 
n. 51 

Power to appoint, § 1035, p. 1296 
Powers and duties, § 1040, pp. 1307-1316 
Presentation of claims against estate, § 402 
Proceedings for appointment, § 1036, pp. 1302- 
1306 

Public administrator succeeding to rights of spe¬ 
cial administrator, right to sue on bond, § 
967, p. 1195 

Real property, rights and powers, § 1040, p. 1313 
Removal of administration proceedings to equity 
on application of, § 839, p. 962, n. 18 
Rents, administrator pendente lite, authority to 
collect, § 1040, p. 1314 

Reply in action on claim in favor of estate 
denying appointment, § 772, p. 818, n. 80 
Retention of assets for payment of own debt, § 
462, p. 331 

Sale of personal property, § 305, p. 1352, n. 13 
Sales under order of court, § 560 
Authority to make, § 588 
Validity of order directing, § 560 
Setting aside appointment, § 1038 
Stay of accounting proceedings, § 844, n. 66 
Stockholder, rights as, § 1040, p. 1314 
Surrender of property, § 1040, p. 1314 
Termination of authority, § 1039 
Time, 

Accounting, § 829, p. 945 


Temporary or special administrators—Continued, 
Time—Continued, 

Application for appointment, § 1036, p. 1303 
Traveling expenses, allowance, § 236 
Will contest, appointment, 

By reviewing court, § 1036, p. 1302 
Curator or temporary administrator pending, 

§ 1035, p. 1301 
Pending, § 1035, p. 1300 

Tenancy at will, quarantine right of widow as in 
nature of, § 328 
Tenancy in common, 

Claims against estate for rents collected by de¬ 
ceased cotenant, presentation of, § 398, p. 164. 
Distribution of estate, assent as to one cotenant, 

§ 485, p. 371 

Sales under order of court, decedent’s interest as 
subject, § 548, p. 491 

Tenant by entirety, representative’s duty to account 
for interest, § 833, p. 954, n. 16 
Tenants. Leases; Life estates; Rents and profits, 
generally, ante 

Tendency of other proceedings affecting representa¬ 
tive’s duty to account, § 834 
Tender, distribution of estate, § 496 

Interest as recoverable after, § 508, p. 417 
Tenor, appointment of executor according to, § 22, 
p. 905 

Tenure, statutory limitations, § 78, p. 1009 
Term of court, pleading plene administravit at sub¬ 
sequent term, § 764, p. 806 

Term of office of public administrator, § 1051, p. 1335 
Expiration, effect, § 1051, p. 1339 
Termination, 

Accounting on termination of office, § 831, pp 
949, 950 

Authority, §§ 78-94, pp. 1008-1051 

Plea of termination pending suit, § 763, p. 
803 

Jurisdiction of probate court, § 840, p. 970 

Terms of sales, 

Order of court, § 597 
Resale, § 604 
Personal property, § 312 
Real property, testamentary authority, § 285 
Territorial jurisdiction, 

Accounting proceedings, § 841 
Distribution of estate, § 514 
Testacy apparent after action based on contrary sup¬ 
position as terminating authority, § 78, p. 1010 
Testamentary appointment, § 22, pp. 903-907 
Revocation, § 26 

Testamentary provisions. Wills, generally, post 
Testate estates defined, § 3, p. 881 
Theft, loss of assets through, liability for, § 248, p. 
1256 

Third persons, 

Claims against estate, purchase of, § 393 
Collection of assets in respect to property claim¬ 
ed by, § 176 

Conversion by, liability for, § 242, p. 1248 
Distribution of estate, 

Decree as binding on, § 529, p. 455 
Payment to, § 497, p. 397 
Employment of, allowance of credit for, § 234 
Funeral expenses, request of, § 384, p. 136 
Payment of claims, advances for, § 463 
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Third persons—Continued, 

Protection of third person dealing in good faith, 
§ 241 

Waste, liability for, § 242, p. 1247 
Timber, parties to action for cutting and carrying 
away, § 741, p. 776 
Time, 

Account of personal representative, objections 
and exceptions, § 8S5 

Accounting by representative, § 829, pp. 942-945 
Objection to jurisdiction, § 841 
Allowance of compensation, § 879 
Allowance or rejection of claims, ante 
Allowance to surviving spouse or family, 
Application for, § 354 
Appraisement, § 352, p. 58 
Amendment, 

Plea of plene administravit, § 770, p. 814 
Statement of claim, § 417, p. 199 
Ancillary appointment, § 993 
Appointment, ante 

Bill for removal of administration to equity, time 
for filing, § 839, p. 963 
Bond, filing of, § 67, p. 987 
Collection of assets, § 167, p. 1138 
Actions for, § 168 

Extension of time for payment of debt due, 
§ 179 

Completion of administration, release of sureties 
on administration bond, § 957, p. 1180 
Demand for oyer of letters testamentary or of 
administration, § 759 
Discovery of assets, 

Examination, § 165 
Proceeding for, § 156 

Dismissal of action by or against representatives, 
motion for, § 791, n. 89 
Disputed claims, 

Appeal from judgment or order of probate 
court, § 455, p. 297 

Application for appointment of commission¬ 
ers to determine, § 444 
Commissioners appointed to determine, § 444 
Objections to, § 440 

Distribution of estate, § 487, pp. 372-377 
Assent to legacy or devise, § 485, p. 369 
Interest recoverable, § 508, p. 417 
Proceeding for, § 516 

Execution, issuance on judgment against repre¬ 
sentatives, § 808 

Extra allowance against representative, motion 
for, § 819 
Interest, 

Claims against estate, § 464, p. 336 
Funds of estate, § 216, p. 1202 
Inventory and appraisal, 

Making of, § 131 
Proceeding for, § 136, p. 1091 
Investments, making of, § 206 
Judgment, 

Commencing action of debt suggesting devas¬ 
tavit to enforce judgment against rep¬ 
resentative, § 806, p. 920 
Rendition in actions by or against represent¬ 
atives, § 793, p. 904 

Mortgages, application for permission to execute, 
§ 298, p. 1337, n. 61 


Time—Continued, 

Notice to creditors, presentation of claims, § 411, 
p. 189 

Objections to claims against insolvent estates, 
§ 679, p. 651 

Payment of claims, § 466 

Judgment or order for, § 473, p. 352 
Plea by personal representative, § 767 
Plene administravit, § 764, p. 806 

Time to which plea relates, § 764, p. 
805 

Premature commencement of suit against 
personal representative, time for plea of, 
§ 766 
Pleading, 

Statute of limitations by personal representa¬ 
tives, § 765, n. 22 

Want of representative capacity, § 763, p. 
803 

Presentation of claims, ante 
Priority of claim as affected by time of filing or 
proving, § 461, p. 323 

Public administrator, appointment, § 1051, p. 

1337 

Removal, 

Administration proceedings to equity, § 839, 
p. 961 

Application for, § 839, p. 962 
Application for, § 91, p. 1039 
Setting aside of order, § 91, p. 1046 
Review, accounting and settlement of personal 
representative, § 929 

Revocation of letters, application for, § 85, p. 1022 
Sale of personal property, § 309 
Sale of real property, 

Proceedings for setting aside, § 294, p. 1326 
Testamentary authority, § 283 
Sales under order of court, ante 
Security for costs in actions by or against rep¬ 
resentatives, time for requiring, § 823 
Service of process, § 752 
Settlement of. 

Estate, time for bringing action, § 849, p. 987 
Personal representatives, 

Application for correction or opening, § 
915 

Opening or setting aside, annual or par¬ 
tial settlements, § 923 

Temporary or special administrator, application 
for appointment, § 1036, p. 1303 
Trial in actions by or against representatives, § 
787, pp. 894, 895 

Verification of claims, § 700, p. 680 

Joint and several claims, § 418, p. 203 
Time to sue, §§ 729-736, pp. 726-760 
Administration bonds, § 977 
Executors de son tort, § 1068, p. 1371 
On judgment against representative, § 812 
Title, 

Administrator de bonis non, appointment as af¬ 
fecting title, § 1021 

Allowance to surviving spouse or family, rights 
as to, § 362, p. 83 

Chattel mortgages, title acquired by mortgagee, 
§ 303 

Collection of assets, sufficiency to support action 
for recovery, § 169, p. 1140 
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Title—Continued, 

Discovery of assets, trial of issue of, § 159, p. 
1124 

Distribution of estate, 

Decree as conclusive as to, § 529, p. 457 
Vesting of title in legatee or distributee, § 

500 

Execution purchaser of decedent’s property, § 
811 

Independent executor, title to and possession of 
property, § 1057, p. 1354 
Inventory, failure to list as affecting, § 138 
Mortgages, title acquired by mortgagee, § 298, 
p. 1338 

Ownership, generally, ante 
Personal property, ante 

Pleading title to support action for recovery of 
realty, § 779, p. 839 

Pledges, title acquired by pledgee, § 303 
Presumption as to continuance of title to proper¬ 
ty, § 784, p. 853 

Probate court’s jurisdiction to, 

Determine, § 158, p. 1118 

Try title in accounting proceedings, § 840, pp. 

968, 969 

Real property, § 252 
Purchaser of, § 271 

Sale under testamentary authority, § 293 
Sales under order of court, ante 
Title insurance company, creditor of vendor’s in¬ 
solvent estate, § 667, n. 45 
Tombstones, 

Allowance of credit for expense of, § 230, p. 1230 
Amount of expenditure for, § 230, p. 1232 
Claim against estate for, § 385 
Distribution of estate, expense of considered in 
determining amount available, § 483 
Liability on contract for, § 200 
Torts, §§ 250, 251 

Actions against personal representatives, § 716 
Prematurity, § 729, p. 729 
Advice of counsel, liability as affected, § 250 
Allowance or rejection of claims based on, ap¬ 
peal from order, § 433, p. 251 
Claims against estate arising out of, § 379 
Presentation of, § 398, p. 166 
Disputed claims based on, reference of, § 443, p. 
264 

Estate as liable for, § 250 
Executors de son tort, generally, ante 
Foreign representatives, statutory authority to 
bring actions for, § 1008, p. 1260 
Individual liability, § 250 
Parties to actions, § 743 

Pecuniary advantage derived from, liability of 
estate for, § 250 

Presentation of claim as condition precedent to 
action, § 700, p. 677 

Priorities in respect to claims based on, § 461, p. 
322 

Set-off of claim sounding in tort, § 717 
Trade secrets, assets as including, § 97 
Transcript of judgment against representatives, § 
798 

Transfer of, 

Administration proceedings to equity, § 839, pp. 
961-965 

34 C.J.S.—97 


Transfer of—Continued, 

Causes for review of actions by or against repre¬ 
sentatives, § 814 

Settlement proceedings from one county to an¬ 
other, § 841 
Transfer tax, 

Appraiser, fee of, credit for payment by repre¬ 
sentative, § 235 

Claims against estate for, § 3S0 
Judgment against administrator providing for 
reimbursement, § 797, n. 17 
Traveling, death during, jurisdiction of administra¬ 
tion proceedings, § 18 

Traveling expenses, allowance for, § 225, p. 1220; § 
236 

Traverse, proceedings for appointment, § 56 
Treaties, foreign consuls as administrators, § 1053, 
pp. 1344-1348 
Trespass, 

Capacity in which representative sues, § 710, p. 
697 

Executors de son tort, form of actions against, 

§ 1068, p. 1371 

Leasehold, maintenance of action for, § 265 
Personal property, pleading in action by adminis¬ 
trator, § 779, p. S36 

Pleading in action against executor for, § 779, p. 
836 

Quarantine, maintenance of on termination of 
right, § 327 

Real property, actions for, § 254 
Trial, 

Accounting and settlement, actions for, § S49, pp. 
99S, 999 

Actions by or against personal representatives, §§ 
787-790, pp. 894-903 

Administration bonds, actions on, § 983, p. 1226 
Allowance to surviving spouse or family, appli¬ 
cation for, § 360 

Appointment, proceedings for, § 62 
Real property, actions to recover or protect pos¬ 
session, § 258 

Sales under order of court, 

Actions for purchase money, § 603, p. 577 
Proceedings to, 

Perfect rights of purchaser, § 645 
Set aside, § 627 
Trial de novo, 

Allowance or rejection of claims, appeal from 
decision, § 433, p. 256 

Disputed claims, appeal from order or judgment 
of probate court, § 455, p. 302 
Sales under order of court, confirmation, review, 
§ 612 

Trover and conversion. Conversion, generally, ante 
Trust companies, 

Executor, qualification to act as, § 28, p. 916, n. 
26 

Foreign company acting as executor, right to 
bring mortgage foreclosure action, § 1008, 
p. 1260, n. 22 

National bank consolidating with trust company 
acting as executor, liability as executor de 
son tort, § 1064, p. 1364 

Public administrator, appointment in preference 
to trust company, § 1052, p. 1343 
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Trust relations, presentation of claims arising out of 
as condition precedent to action, § 700, p. 677 
Trustees, 

Accounting by representative acting as trustee, § 
832 

Acquisition of property by representative, holding 
of, § 268, p. 1282 

Administrator, appointment as, § 37 
Appointment to carry out provisions of will, ap¬ 
plication by administrator with will annexed, 
§ 1034, p. 1294 
Coexecutors acting as, § 1042 
Compensation of personal representative also act¬ 
ing as, § 874, pp. 1038-1043 
Distribution of estate, 

Decree as binding on testamentary trustee, § 
529, p. 460 

To trustees, refunding bonds, § 490, p. 381 
Investments, representative as acting as, § 206 
Loans, borrower of, § 208 

Party in action for accounting, § 849, p. 988, n. 26 
Personal representative also acting as trustee, 
Liability of sureties on administration bond, 
§ 955 

Separation of accounts, § 8S2, p. 1064 
Personal representative of testamentary trustee, 
allowance of final account as determining 
rights, § 905, p. 1107, n. 29 
Relationship of, § 142, p. 1102 

Sales under order of court, parties to proceeding 
for, § 561, p. 510, n. 41 

Trusts, 

Administrator de bonis non, right of in case of 
testamentary trust conferred on executor 
after settling of estate, § 1018 
Appointment of executor or administrator, nature 
of, § 3, p. 882 

Assets as including trust property, § 118 
Burden of proving fraud in creating in action to 
compel accounting, § 849, p. 996 
Claim against estate, trust funds, § 391, p. 154 
Compensation of personal representative as 
chargeable against trust fund, § 861 
Conversion of trust funds, by decedent, conditions 
precedent to action for recovery, § 702 
Devise or legacy subject to, provisions in decree 
of distribution in respect of, § 526, p. 447 
Distribution of property under trust fraudulently 
created by decedent, liability as executor de 
son tort, § 1064, p. 1360 
Establishment or enforcement. 

Evidence in action to establish trust against 
decedent’s estate, § 786, p. 876, n. 89 
Parties, § 741, p. 776 
Presentation of claim, § 398, p. 165 
Executor of testamentary trustee, right to hold 
trust funds until appointment of another 
trustee, § 1048 

Insolvent estates, constructive trust, § 667 
Inventory and appraisal, inclusion of trust prop¬ 
erty, § 133 

Limitation of accounting proceedings affected by 
trust relationship, § 842, pp. 972, 973 
Mingling trust property with own funds or prop¬ 
erty, liability, § 245 

Pleading in action by or against personal repre¬ 
sentatives, § 779, p. 841 


Trusts—Continued, 

Presentation of claim for trust funds and en¬ 
forcement of trust, § 398, p. 165 
Priority in respect to claim for trust funds, § 461, 
p. 319 

Probate court’s jurisdiction to enforce in account¬ 
ing proceedings, § 840, p. 969 
Property held in trust by decedent, accounting for 
income, capacity in which representative is 
sued, § 713 

Resulting trust, action to establish, capacity in 
which representative is sued, § 713, n. 74 
Sales under order of court, 

Equitable jurisdiction to impress, § 624 
Lands held by decedent in trust, § 548, p. 490 
Property held for decedent in trust as sub¬ 
ject to, § 548, p. 491 

Setting up trust fund as directed by will, § 145 
Suit to, 

Enforce testamentary trust, prematurity, § 
729, p. 729 

Impress trust on securities of deceased, im¬ 
pleading executrix, § 737, n. 58 
Wrongful application of trust funds by admin¬ 
istrator, acquiescence of distributee, release 
of sureties on administration bond, § 957, p. 
1179 

Ultra vires, appointment, direct attack on, § 77 
Unauthorized investments, liability for loss resulting, 
§ 207 

Unborn child, 

Administration proceedings, jurisdiction to en¬ 
force claim for prenatal injury, § 20, p. 899 
Enforcement of claim for personal injuries, § 20, 
p. 899 

Uncles, services rendered decedent, claim for, § 371, 
p. 114 

Undertaker, designation in will, employment of dif¬ 
ferent undertaker, § 693, n. 98 
Undue influence, 

Burden of proving want of undue influence prac¬ 
ticed on decedent, § 785, p. 856, n. 51 
Parties to suits to set aside conveyance, § 741, p. 
774 

Pleading in action to avoid decedent’s transfers 
on ground of, § 779, pp. 832, 833 
Unemployment insurance, priority in respect to claim 
for, § 461, p. 316, n. 76 

Unfaithfulness, removal on ground of, § 90, p. 1034 
United States, 

Allowance to surviving spouse or family, priority 
in respecf to debts due to, § 338, p. 43 
Claims against, location for jurisdictional pur¬ 
poses, § 20, p. 902 

Debts owed by, receipt by domiciliary representa¬ 
tive, § 1000 

Payment of claims against, body to receive, § 177 
Presentation of claim for debts due to as neces¬ 
sary, § 399 

Priority in respect to debts due to, § 461, p. 314 
Unknown heirs, distribution of estate, mistake in fail¬ 
ing to provide for, § 502 

Unknown legatees or distributees, distribution of es¬ 
tate, person entitled to share of, § 497, p. 398 
Unlawful business, continuing of, § 194 


1538 



INDEX TO EXECUTORS AND ADMINISTRATORS 


Unliquidated claims, 

Distribution of estate, reservation of assets for, 
§ 509 

Interest, allowance of, § 464, p. 336 
Payment, reservation of assets for, § 475 
Presentation of as essential, § 400, p. 173 
Unliquidated or uncertain damages, presentation of 
claim as condition precedent to action, § 700, p. 
677 

Unmatured claims, 

Allowance of against estate, § 377, pp. 122-126 
Pleading in action to establish, § 774, p. 824 
Presentation of, necessity, § 400, p. 172 
Unnecessary expenditures, credit as allowable for, § 
219 

Unreasonable resistance of claim affecting represent¬ 
ative’s personal liability for costs, § 820, pp. 930, 
931 

Upkeep of burial lot, expense of, allowance for, § 230, 
p. 1231 

Upset price, sales under order of court, fixing of by 
representative, § 597 

Use and occupation, real property, action to recover 
for, § 259, p. 1270- 
Usufruct, 

Allowance to surviving spouse or family, benefi¬ 
ciary as receiving, § 362, p. 83 
Widow in necessitous circumstances as vested 
with, § 323, n. 5 

Usury, 

Claim against estate, 

Affidavit respecting, § 418, p. 205 
Claim arising out of receipt of, § 391, p. 153 
Credit as allowable for payment of usurious in¬ 
terest, § 238, p. 1243, n. 14 
Defense in action on note made by decedent, § 
704, p. 68S 
Vacancy in office, 

Administrators tie bonis non, generally, ante 
Evidence of, § 786, p. 894 

Execution sued out after vacancy, § 806, p. 918 
Limitation period, computation, § 732, p. 752 
New appointment in case of vacancy in office of 
administrator, § 48 
Vacating, 

Execution on judgment by or against representa¬ 
tive, § 810 

Executorship, renunciation of coexecutorship op¬ 
erating as vacation of, § 29, p. 919 
Order of removal of administration proceedings 
to equity, § 839, pp. 963, 964 
Sales under order of court, order or decree of 
sale, § 577 

Settlements. Opening, vacating, or setting aside 
settlements, ante 
Vacation, 

Allowance to widow during, § 355 
Objection to hearing accounting proceedings in, § 
839, p. 960 

Validation, executor tie son tort, effect of subsequent 
issuance of letters to, § 1067 
Validity, 

Appointment, presumption of, § 74 
Claims, ante 

Sales under order of court, ante 
Valuation of assets for purpose of computing com¬ 
missions, § 863, p. 1018 


Value, 

Distribution of estate, fixing for purpose of, § 523 
Evidence of, 

Accounting, action for, § 849, p. 997 
Claim, action on. 

Property, value of, § 786, p. S78 
Services, board, or lodging, value of, § 
786, p. 892 

Decedent’s estate, § 785, p. 8G9 
Decedent’s property, evidence in action for 
services, § 785, p. S6S 

Representative's estate, evidence in action 
for accounting, § 849, p. 997 
Sales under order of court, petition as required 
to show value of land to be sold, § 562, p. 
515 

Services, ante 
Variance, 

Accounting and settlement, actions for, § 849, pp. 
995, 996 

Actions by or against personal representatives, § 
783, pp. 848-850 

Administration bonds, actions on, § 982, p. 1220 
Claim and complaint in action on claim, § 774, pp. 
S19, 820 

Declaration and reply to plea of limitations, de¬ 
parture, § 768, p. 809 

Disputed claims, proceedings in probate court, § 
451, p. 275 

Execution and judgment by or against repre¬ 
sentative, ground for quashing, § 810 
Executors de son tort, actions against, § 1068, p. 
1375 

Process and, 

Declaration, § 761 

Pleading, amendment to cure, § 770, p. 813 
Profert and letters testamentary or of adminis¬ 
tration, § 759 
Vendor and purchaser, 

Claims against estate arising out of executory 
contract, enforceability, § 367, p. 97 
Sales under order of court, 

Claim for balance due as vendor of realty, § 
547, n. 90 

Court granting application as vendor, § 587 
Vendor’s lien, 

Allowance to surviving spouse or family, prior¬ 
ity, § 338, p. 43 

Enforcement or release, parties, § 741, p. 773 
Judgment against representative in action to fore¬ 
close, § 797 

Jurisdiction to enforce judgment against admin¬ 
istrator, § 806, p. 918 

Payment of debts, sale for purpose of, § 548, p. 
491 

Priority as to claim based on, § 461, p. 326 
Sale of real property, enforcement of, § 290 
Sales under order of court, purchaser as taking 
subject to, § 60-1, p. 571 
Suit to enforce, time to sue, § 729, p. 729 
Venue, 

Accounting proceedings, § 841 
Actions by or against personal representatives, § 
727 

Administration bonds, actions on, § 980 
Administration proceedings, statute fixing as ju¬ 
risdictional, § 15 
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Venue—Continued, 

Change of venue, § 728 

Collection of assets, proceedings for recovery, § 
169, p. 1141 

Discovery of assets, proceeding for, § 157 
Executors de son tort, actions against, § 1068, p. 
1370 

Settlement decree, rendition in wrong district as 
ground for vacating, § 914, p. 1119 
Statutory provisions fixing as jurisdictional, § 15 
Verdict, 

Actions by or against representative, § 790 
Administration bonds, actions on, § 983, p. 1226 
Advisory verdict of jury after removal of pro¬ 
ceedings to equity, § 839, p. 961 
Executors de son tort, actions against, § 1068, p. 
1375 

Objections to pleadings on claims in favor of es¬ 
tate made after verdict, § 772, p. 818 
Profert, verdict in action by executor or adminis¬ 
trator curing want of profert, § 759 
Revocation of letters, order supported by, § 85, p. 
1026 

Sales under order of court, proceedings to per¬ 
fect rights of purchaser, § 645 
Verification, 

Accounts of personal representative, § 882, p. 1063 
Objections or exceptions, § 887 
Bill for removal of administration to equity, § 
839, p. 963 

Claims, § 418, pp. 200-207 

Allowance without further proof in absence 
of exceptions, § 418, p. 207 
Amendment of. 

Affidavit, § 418, p. 207 
Claim, § 418, p. 203 
Assigned claims, § 418, p. 203 
Authority of officer, showing as to, § 418, p. 
204 

Claims required to be verified, § 418, p. 202 
Clerk of court as authorized to take affidavit, 
§ 418, p. 204 

Condition precedent to action, § 700, p. 680 
Action to settle estate, § 849, p. 989, n. 37 
Contingent claims, § 418, p. 202 
Corporation, claim of, § 418, p. 204 
Creditor making affidavit, § 418, p. 203 
Effect of, § 418, p. 207 
Form of affidavit, § 418, p. 204 
Indeterminate claims, § 418, p. 202 
Infants, § 418, p. 204 
Irregularities in affidavit, § 418, p. 205 
Judgment, claims reduced to, § 418, p. 202 
Jurisdictional character of requirement, § 
418, p. 201 

Necessity, § 418, p. 200 

Original affidavit accompanying claim, § 418, 

p. 201 

Partnership claims, § 418, p. 203 
Personal representative, claims of, § 418, p. 
203 

Persons making or taking affidavit, § 418, p. 
203 

Person other than claimant making affi¬ 
davit, § 418, p. 206 

Pleading verification in action on claim, § 
774, pp. 820-822 


Verification—Continued, 

Claims— Continued, 

Presumptions as to, § 419 
On appeal, § 418, p. 202 
Relatives as claimants, § 418, p. 206 
Secured claims, § 428, p. 202 
Showing as to knowledge of affiant, § 418, p. 
206 

Signature, § 418, p. 206 
Sufficiency of affidavit, § 418, p. 204 
Waiver of irregularities in affidavit, § 418, p. 
205 

Petition, 

Accounting, probate proceedings to compel, § 
848, p. 983 

Accounting and settlement, § 849, p. 994 
Appointment, § 55, p. 963 
Plea, 

Action on claim, § 772, p. 818 

Verification of plea or answer, § 775, p. 
829 

Plene administravit, § 764, p. 805 
Pleadings, 

Actions by or against personal representa¬ 
tives, § 771 

Disputed claims, pleadings in proceeding in 
probate court, § 451, p. 275 
Replication to plea lie unques executor, § 768, p. 
810 

Sales under order of court, 

Petition for, § 562, p. 516 
Report of sale, § 606 
Vested rights, 

Allowance to surviving spouse or family, § 362, 
p. 83 

Appointment of executor, § 22, p. 903, n. 57 
Widow’s allowance, § 323, n. 5; § 336, p. 36 
Vexatious actions by representative, personal liabil¬ 
ity for costs, § 820, pp. 928, 933 
Vice consul’s right to compel accounting by repre¬ 
sentative, § 830, p. 945, n. 17 
Void sales, 

Annulment of, § 616, n. 13 

Limitations applicable, § 617 
Bond, failure to give, § 590 
Collateral attack on order or decree of, § 579 
Private sale under order of court, § 596 
Real property, purchase by personal representa¬ 
tive at own sale, § 288 

Sale under order of court, homestead, § 552, p. 
500 

Stranger improperly appointed to make sale, § 
588 

Void transactions, ratification of, § 189 
Voidable payments, distribution of estate, payment 
without order or decree authorizing, § 503 
Voidable sales, 

Irregularity in proceedings after order, § 622, p. 
602 

Sale under order of court, homestead, § 552, p* 
500 

Voidable transactions, beneficiaries, dealings with, § 
240 

Voluntary accounting by representative, §§ 845, 846, 
pp. 976-980 

Compulsory accounting on failure to make vol¬ 
untary accounting, § 847 
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Voluntary services, claim for, allowance of, § 370, p. 
103 

Vouchers, 

Accounting proceedings, § 898, pp. 1094-1096 
Evidence, actions by or against representatives, 
§ 785, p. 870 

Parol evidence to contradict in action for ac¬ 
counting, § 849, p. 997 
Presentation of claim, 

Display or profert of claim accompanied by, 
§ 415 

Production in support of claims, § 417, p. 
198 

Reopening administration to allow executor to 
present, § 914, p. 1120, n. 17 

Wages, 

Assets as including arrears of, § 100 
Attorney’s fees of person suing estate for wages, 
§ 826, p. 940 

Possession of wages due deceased at time of 
death, § 300, n. 37 

Presentation of claim for, § 398, p. 164 
Priorities in respect to claim for, § 461, p. 318 
Waiver, 

Account of personal representative, objections or 
exceptions, § 888 
Accounting, 

Actions against representatives, § 787, p. 895, 
n. 57 

Defects in citation or notice in probate pro¬ 
ceedings to compel accounting, § 848, p. 
9S2 

Right to accounting by administrator, waiver 
of, § 828, n. 77; § 834 
Administration bonds, 

Nonjoinder of parties plaintiff, § 981, p. 1213 
Prior breaches, defense as to waiver of, § 978 
Administrator, right to appointment, § 31 
Allowance to surviving spouse or family, §§ 340- 
348, pp. 46-56 

Annual account, lack of notice of hearing, § 910, 
n. 64 

Appointment, administrator, § 47 
Attorney’s fees, excessiveness, § 227, p. 1228 
Bond, foreign representative, filing by as pre¬ 
requisite to action, § 1008, p. 1262 
Claims, 

Affidavit verifying, § 418, p. 201 

Failure to present within time, § 394, p. 158 

Limitations, 

Bar of, § 382, p. 130 

Testamentary provision for, § 382, p. 133 
Presentation of, § 424 
Priority, § 461, p. 330 
Security, § 368, n. 87 

Services, evidence of waiver of claim, § 785, 

p. 866 

Verification, irregularities respecting, § 418, 
p. 205 

Compensation of personal representative, § 875 
Defects or irregularities in, 

Order of allowance, § 880, p. 1059 
Petition for extra compensation, § 880, p. 
1055 

Contract for sale of real property, right to waive, 
§ 267, p. 1281 


W aiver—Continued, 

Costs against representative in action on claim, 
§ 820, p. 932 

Creditor’s claim, insolvent estates, § 667 
Disputed claims, 

Objections to, § 441 
Reference operating as, § 443, p. 265 
Distribution of estate, objections, § 501, p. 407 
Foreign representatives, 

Exemption from liability to suit, § 1013, p. 
1266 

Objection as to incapacity to prosecute ac¬ 
tion, § 1009 

Funeral expenses, priority, § 461, p. 330 
Insolvency of estate, proof of, § 672 
Interest, funds of estate, § 215 
Interlocutory relief in action for accounting, § 
849, p. 999 

Inventory and appraisal, dispensing with in¬ 
ventory by, § 139 
Jurisdiction, 

Accounting proceeding, objection to, § 839, p. 
960 

Proceedings to compel accounting, § 840, p. 
971 

Limitations, 

Accounting proceedings, § 842, p. 974 
Bar of statute, § 732, p. 753 
Failure of personal representative to plead, 
waiver of statute, § 765 
Special plea of limitations on claim in favor 
of estate, § 772, p. 817 

Necessity of administration, delay in making 
claim for, § 7 
Notice, 

Before stating and settling accounts, § 846, 
p. 980 

Creditors, irregularities in notice to, § 411, p. 
190 

Hearing of annual account, § 910, n. 64 
Premature commencement of action, 

Objections, waiver of, § 729, p. 730 
Plea of, waiver of in action against personal 
representative, § 766 

Premature distribution of estate, objections to, 
§ 501, p. 407 

Presentation of claims, § 424; § 700, p. 679 

Failure to present in time as, § 394, p. 158 
Priority of claims, § 461, p. 330 
Proof, formal mode of, § 787, pp. 894, 895 
Public administrator, preferential right of oth¬ 
ers to appointment as administrator, § 1052, 
p. 1343 

Renewal of lease, right of, § 265 
Representative capacity, objection to in action 
by personal representative, § 769 
Review, right of, accounting and settlement, § 
926, p. 1138 

Sales under order of court, 

Claim for deficiency on resale, § 604 
Defects in notice of sale, § 592 
Notice of, § 592 

Proceedings, § 564, p. 522 
Scire facias to revive judgment, waiver by rep¬ 
resentative, § 806, p. 919 
Security, secured claims, § 368, n. 87 
Vouchers, accounting proceedings, § 898, p. 1095 
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W ai ver—Continued, 

Witness fees, § 939, n. 7 

Wake, expenses of, allowance for, § 230, p. 1229, n. 63 

Want of consideration burden of proving, § 784, p. 
856, n. 51 
Note, § 784, p. S62 

Want of representative capacity, defense of, § 703 
Action against personal representative, § 704, p. 
6S9 

War, 

Loss of assets by reason of, liability in case of, § 
248, p. 1256 

Presentation of claims, time for as affected, § 
407 

War risk insurance. 

Assets as including proceeds of, § 114 
Bond of veteran’s administrator, administratrix 
de bonis non of estate of veteran’s father as 
entitled to maintain action, § 967, p. 1194, 
n. 71 

Widow’s exemption, distribution subject to, § 337, 
p. 41, n. 70 

Ward. Guardian and ward, ante 

Warning order, sales under order of court, proceed¬ 
ings for, § 564, p. 522 

Warranties, 

Personal property, sale of, § 320 
Real property, sale of, testamentary authority, 
§ 289 

Sales under order of court, § 642 

Waste, 

Account of personal representative, right to file 
exceptions, § 8S6, p. 1070, n. 94 
Accountability in settlement, § 850, p. 1004 
Acting within scope of authority, § 243 
Action to restrain, capacity in which representa¬ 
tive should be sued, § 716 
Actions for, real property, § 254 
Administration bond, breach of, § 961 
Administrator de bonis non, right of action 
against predecessor, § 1023 
Breach of duty resulting in loss as, § 243 
Claims, payment of, § 243 

Coexecutor or coadministrator, liability, § 1045, p. 
1325 

Collection of assets, failure to collect, § 243 
Collusive surrender of security for debt due es¬ 
tate as, § 243, n. 97 

Deceased representative, action against his per¬ 
sonal representative, § 1049, p. 1332 
Defined, § 243 

Disobedience of court order or judgment as, § 
243, n. 97 

Duty of preserving estate from, § 141, p. 1097 
Executor, pleading in action on claim, § 774, p. 
823 

Executor de son tort, 

Liability as, § 1064, p. 1360 
Protection of estate not to result in liability 
as, § 1064, p. 1361 

Extent of liability for, § 242, p. 1249 
Fraudulent transfers, bill in equity, § 725, p. 
720, n. 19 

Good faith on part of representative, § 243 
Injunction to restrain, § 243 
Judgment against representative, enforcement of, 
§ 806, p. 919 


Waste—Continued, 

Lessee of real property, action against for, § 297, 
p. 1332 

Lien on property of representative to make good, 
§ 242, p. 1249 

Mismanagement of estate resulting in loss, § 243 
Nature of liability for, § 242, p. 1247 
Negligence in permitting real estate to be sac¬ 
rificed for satisfaction of lien, § 243 
Parties to actions against personal representa¬ 
tive, § 744 

Personal liability for, § 242, p. 1247 
Personalty insufficient to pay debts on account 
of, sale of real property, § 541, p. 481 
Pleading in action against personal representa¬ 
tive, § 779, p. 834, n. 71 
Prematurity of action, § 729, p. 729 
Preserving estate from, § 141, p. 1097 
Presumptions as to, § 243 
Rank of claims for, § 243 
Real property, actions for, § 254 
Redemption of worthless collateral as, § 243, n. 
97 

Removal on ground of, § 90, p. 1033 
Sale of property for price lower than that ob¬ 
tainable as, § 243 

Squandering o-f assets resulting in, § 243 
Statutory provisions, control over realty to pre¬ 
serve from, § 252 

Third persons, liability for, § 242, p. 1249 
Transfer of assets without consideration as, § 243 
Use of property for unauthorized purpose as, § 
243 

Water rents, sums advanced for payment of, allow¬ 
ance of credit for, § 238, p. 1241 
Wealth of decedent, evidence of, § 785, p. 869 
Wearing apparel, 

Asset. § 97; § 115, n. 46 
Exemption from administration, § 335 
Inventory and appraisal, inclusion of, § 133 
Weight and sufficiency of evidence, 

Accounting, probate proceedings to compel, § 848, 
p. 984 

Accounting and settlement, action for, § 849, pp. 
997, 998 

Actions by or against representatives, § 786, pp. 
871-894 

What law governs. Conflict of laws, generally, ante 
Whole blood, administrators, relatives of as pre¬ 
ferred in appointment, § 36, p. 934 
Widow, 

Action to enforce statutory rights in estate, lega¬ 
tees as necessary parties, § 745, p. 783 
Administrator, 

Appointment of nominee of, § 44, p. 942 
Preference in appointment, § 35, p. 928 
Interest of, assets as including, § 112 
Purchase of realty from, validity, § 268, p. 1283 
Sales under order of court, 

Application by, § 546 
Notice of proceedings to, § 564, p. 518 
Parties to proceeding for, § 561, p. 510 
Purchase by, § 598 

Widow’s allowance. Allowance to surviving spouse 
or family, ante 

Widow’s exemption, adjustment at hearing on per¬ 
sonal representative’s account, § 892, p. 1079 
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Wife. Husband and wife, ante 
Wills, 

Accounting by, 

Administrator on proof of will, § 829, p. 945 
Executor, 

Setting aside of will, § 828 
Wills relieving of duty, § 834 
Administrators with will annexed, generally, ante 
Agreement to make, presentation of claim aris¬ 
ing out of, § 398, p. 165 
Allowance to surviving spouse or family, 
Annexation to application, § 357 
Effect of testamentary provisions, § 342 
Ancillary appointment, copy of will to be pre¬ 
sented, § 994 

Appointment of executor by, §§ 22, 23, pp. 903- 
907 

Admission to probate, § 49 
Revocation of, § 26 

Assignees of legatee as parties in action to con¬ 
strue, § 849, p. 991 

Attorney’s fees in action to construe, § 826, p. 939, 
n. 48 

Authority, duration as governed by testamentary 
provisions, § 78, p. 1009 

Bills and notes, power to bind estate by giving 
as conferred by terms of, § 203 
Borrowing money, power to borrow on lien se¬ 
curity given by, § 202 

Business, engaging or continuing in accordance 
with directions, § 195 

Capability of making, qualifications for acting as 
executor, § 28, p. 909 

Claim against estate arising out of agreement to 
make, presentation of, § 398, p. 165 
Coexecutors and coadministrators, generally, ante 
Compensation, 

Coexecutors, effect of testamentary provi¬ 
sions, § 872 

Effect of testamentary provisions, §§ 857, 869 
Personal representative acting also as 
trustee, § 874, pp. 1038-1043 

Construction, 

Allowance of executor’s annual account as 
not amounting to, § 910, n. 75 
Determination at hearing on executor’s ac¬ 
count, § 892, p. 1079 

Proceedings for distribution of estate, § 524, 
p. 442 

Contest of wills, ante 
Contract to make, 

Corroborating evidence, § 786, p. 882, n. 58 
Evidence of, § 786, p. 883, n. 65 

Agreement to make will in consideration 
of services, § 786, p. 885, n. 86 
Oral contract, § 786, p. 876, nn. 90, 94 
Question for jury, § 788, pp. 896, 897 
Suit for specific performance, limitations, § 
732, p. 734 

Contracts, power given under to bind estates by 
contract, § 198 
Conveyances, 

In accordance with bonds for title or execu¬ 
tory contract, authority conferred by, § 
267, p. 1280 

Under power in, title of purchaser, § 293 


Wills—Continued, 

Costs in action to construe, § 819, n. 57 
Costs to executor, § 822 
Distribution of estate, 

Compliance with, § 482, p. 364; § 524, p. 444. 
Decree, 

Conclusive adjudication of testamentary 
disposition, § 529, p. 456 
Required to conform to, § 526 
Distribution prior to discovery of, § 501, p. 
406 

Payment under will subsequently declared 
invalid, § 501, p. 406 

Resort to in interpreting decree of distribu¬ 
tion, § 529, p. 453 

Engaging or continuing in business in accord¬ 
ance with directions of, § 195 
Partnership business, § 197 
Equitable conversion worked by, commissions, § 
866, p. 1025 

Equity jurisdiction to construe, § 839, p. 965 
Evidence of, 

Preparation of will in action for services, § 
785, p. 868 

Will in actions by or against representatives, 
§ 785, pp. 869, 870 

Executing provisions of, duty as to, § 145 
Failure to probate, executor not necessary party 
to widow’s suit to enforce settlement agree¬ 
ment superseding will, § 751 
Filing copy with complaint in actions on admin¬ 
istration bonds, § 982, p. 1215 
Foreign representative, title to lands vested in 
him by will, right to sue for recovery there¬ 
of, § 1008, p. 1258 

Foreign will, probate in another state, production 
as prerequisite to grant of original letters of 
administration with will annexed, § 1032 
Indebtedness, will as evidence of, § 786, p. 873 
Interest on claims against estate, direction for 
payment of, § 464, p. 338 

Invalidity, compensation, effect on right to, § S55 
Investment, duty imposed by, § 205 
Leases, testamentary provisions, § 297, p. 1329 
Libel contained in will, liability of estate or ex¬ 
ecutor, § 716 

Management of estate, limitation of liability in 
respect of, § 184, p. 1163 

Mortgages, authority to execute conferred by, § 
298, p. 1333 

Offer for probate, qualification of executor as de¬ 
pendent on, § 28, p. 911 
Parties in action to construe, § 849, p. 988 
Personal property, sale under power conferred by, 
§ 305, p. 1352 

Intangible property, § 306, p. 1355 
Time for, § 309 
Pleading, 

Action by executor, § 758, p. 797 
Breach of contract to make will, § 774, p. 
823, n. 72 

Will in action to recover legacy, § 778 
Presentation of claims, effect of provisions in, § 
394, p. 158 

Priorities of claims as affected by provisions of, 
jj 461, p. 309 
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Wills—Continued, 

Probate court’s jurisdiction to construe in ac¬ 
counting proceedings, § 840, p. 969 
Probate of wills, ante 

Proof of, intention to accept appointment as ex¬ 
ecutor as shown by, § 29, p. 918 
Real property, 

Actions to recover or protect possession un¬ 
der direction of, § 258 

Conversion contrary to provisions of will, § 
545 

Sale of for payment of legacies under provi¬ 
sions of will, § 543 
Sale under, §§ 274-296, pp. 1290-1329 
Commissions, § 866, p. 1025 
Title taken under, § 252 

Rents and profits, authority to collect given by, 
§ 259, p. 1270 
Revocation, 

Appointment of executor by, § 26 
Letters of administration by establishment 
of, § 78, p. 1011 

Sales of property, power of sale under, § 545 
Services rendered decedent, agreement to com¬ 
pensate, § 373 

Special or temporary administrator, appointment 
to act until will is presented and approved, 
§ 1035, p. 1297 

Temporary allowance, authorization, § 202, n. 12 
Time for, 

Accounting by executor specified in will, § 
i 829, pp. 944, 945 

Application for letters testamentary under, 
§ 52 

Venue, actions to construe, § 727, p. 725 
Widow entitled to take against will, right to ob¬ 
ject to account of personal representative, § 
884, p. 1068, n. 60 

Wishes and direction set forth in, following of, § 
145 

Withdrawal of, 

Appeal in actions by or against representatives, 
§ 817 

Claims, § 420 

Disputed claims, hearing in probate court, § 
453, p. 290 

Estate from administration, § 11 
Intervention, proceeding for sale under order of 
court, § 561, p. 512 

Plea by personal representatives, § 767 
Withholding estate from administration, § 11 
Without prejudice, dismissal of action by or against 
representatives, § 791 
Witnesses, 

Actions by or against representatives, objections 
to, § 787, p. 895 

Convenience of, change of venue, § 728, n. 3 
Fees, waiver, § 939, n. 7 


Witnesses—Continued, 

Personal representative in his own behalf on his 
examination in accounting proceedings, § 899 
Will, qualification to act as executor, § 28, p. 915 
Words and phrases. Definitions, ante 
Workmen’s compensation, priority in respect to claims 
or premiums for, § 461, p. 316, n. 76 
Worthless, 

Assets, abandonment of, § 167, p. 1136 
Debts, inventory of, § 138 

Securities, loss of assets resulting from failure 
to sell, liability for, § 24S, p. 1258, n. 90 
Writ of assistance, sales under order of court, pur¬ 
chaser’s right to, § 645 

Writ of entry, prosecuting or defending, § 258 
Writing, 

Allowance or rejection of claims, necessity of, § 
426, p. 229 

Objections to account, necessity, § 887, p. 1072, 
n. 16 

Presentation of claim, written statement as es¬ 
sential, § 417, p. 194 
Reference, disputed claims, § 443, p. 264 
Sales under order of court, petition as required 
to be in writing, § 562, p. 513 
Written instruments, 

Burden of proof in action against representative, 
§ 784, pp. 861, 862 
Evidence, 

Actions by or against representatives, writ¬ 
ings as evidence, § 785, pp. 869-871 
Actions on claims based on, § 786, pp. 879, 
880 

Written promise to charge representative individually, 
pleading, § 779, p. 838 

Wrong person, distribution of estate to, § 502 
Wrongful death of decedent, 

Action to recover damages received by personal 
representative, prematurity, § 729, p. 729 
Administrator ad prosequendum, right to main¬ 
tain action against automobile insurer after 
recovery of judgment against insured, § 1040, 
p. 1316 

Ancillary letters of administration for purpose of 
bringing action, § 989, p. 1236, n. 33 
Appointment of administrator ad prosequendum 
to prosecute action, § 1035, p. 1299 
Cause of action for as ground for administration 
of estate, § 17 

Counterclaim for in action brought against de¬ 
cedent, § 724 

Damages, failure to collect and distribute to per¬ 
sons entitled thereto, breach of administra¬ 
tion bond, § 961, n. 78 

Settlement of claim for, power of court to au¬ 
thorize, § 181, p. 1153 

Year’s support, question for jury as to sufficiency of 
property to pay, § 788, p. 896 
Years, assets as including estate for, § 119 
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